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EXPLANATION 


T he object m view in preparing Corpus Juris Secundtmt has been two- 
fold: First, to provide a complete encyclopedic treatment o£ the whole 
body of the law, which means that it mtist be based upon all the reported 
cases; Second, to present each title o£ the law in £orm and content most suit- 
able as a means o£ practical re£erence for the Bench and Bar. 

Corpus Juris Secundum is therefore a complete restatement of the entire 
body of American Law. The clear-cut and exhaustive propositions compris- 
ing the text are supported by all the authorities from the earliest times to date. 
The supporting case citations, conspicuously set out in the notes, point to all 
decisions handed down since the publication of Corpus Juris. When the 
searcher may wish to consuit earlier authorities, a specific reference to Corpus 
Juris makes available all cases back to 1658. 

Each title is preceded by a complete section analysis, greatly simpli- 
fied to facilitate research. Where the scope of any section is such as to re¬ 
quire it, a more minute analysis is found thereunder in its appropriate place 
within the title (see Abatement and Revival, Section 112). The convenience 
of this method—an innovation in encyclopedic writing—^must immediately 
commend itself. 

A concise black-letter summary, indicative of its scope, precedes the 
full treatment or statement of the law under each section. These introduc- 
tory summaries, concise and free from interlineation of authorities, have 
proven of great convenience and value in legal research. 

An index is found in the back of each volume covering the tities con- 
tained therein, thus providing another convenient means of ready access to the 
text and notes. 

Corpus Juris Secundum Is kept to date by means of annual cumula- 
tlve pocket parts for each volume. This feature of supplementation which 
has proved so successful in modern digests and statutes conveniently, and 
with certainty, keeps each title constantly to date through current cases and 
new precedents. 

Corpus Juris Secundum represents the combined product of the highest 
edltorial talent and manufacturing skill. Its many excellent editoriai features 
are fittingly accompanied by corresponding innovations and improvements in 
mechanical arrangement, typography, and design, which the publisher believes 
will commend themselves to the profession as representing a new Standard 
in legal publications. 


The Publishers 
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b. PARTIES, PROOESS, PLEADING, AND EVIDENCE—p 269 

? 28(82). Parties—p 269 

28(83), -Who may institute proceedings or action—p 269 

See also descriptive word index in the back of this Volume 
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MASTEB AND SERVANT 


56 C.J.S. 


L THE EELATION—Continued 

C. EmpijOyee Oeganizations ; Discrtminatobt Peactices; Determination of Disputes—C oti' 
tinued 

5. Procedure for Scttlemcnf of Disputes —Continued 

b. PARTIES, PROCESS, PLEADIKG, AND EVIDENCE —Coiltinued 

§ 28(S4). - Against whcixi proceedings or action may be prosecuted—p 271 

28(85). - Nccessary and proper parties—p 271 

28(86). - Intervention—^p 273 

28(87). Notice and appearance—^p 274 
28(88). Pleading—p 276 

28(89). - Complaint or petition—p 276 

28^90). - Answer—p 279 

28(91). - Issues, proof, and variance—p 279 

28(92). Evidence in general—p 280 
28(93). Presumptions and bitrden of proof—p 280 
28(94). Admissibility of evidence—p 283 
28(^95). Weight and sufficiency of evidence—p 285 

28(96). - Unfair labor practices in general—p 288 

28(97). - Interferencc, restraint, or coercion of employees—p 292 

28(98). - Domitiation of, or interference with, labor organizations; disestab- 

lishment—p 296 

28(99). -Discrimination becanse of union acti vities—^p 301 

28(100). - Discriminatory discharge and reinstatement—^p 303 

28(101). -Refusal to bargain collectively—p 309 

c. HEARINGS, FINDIKGS, DETERMINATIONS, AND ORDERS—p 311 
§ 28(102). Administrative hearings—p 311 

28(103). - Scope of inquiry—^p 312 

28(104). - Who may condnet hearing—p 312 

28(105). - Conduct of hearing—p 313 

28(106). - Trial examineris report and recommendations—^p 314 

28(107). Administrative determination of issues—p 315 

28(108). -Findings of fact—316 

28(109). Orders by state administrative bodies—^p 318 
28(110). Orders by federal administrative bodies—p 321 

28(111). - Scope of order—p 324 

28(112). - Effect of prior determination—^p 328 

28(113). - Order moot or unnecessary—^p 328 

28(114). — Against whom order may run—p 329 

28(115). - Construction of orders—p 330‘ 

28(116). - Operation and effect—^p 330 

28(117). - Posting of notice of order—^p 330 

28(118). - Orders with respect to emphyces^ organizations. dominated by em- 

ployer—p 332 

28(119). - Reinstatement and back-pay orders—p 335 

28(120). Actions for breach of contract—^p 346 
28(121). Arbitration proceedings—^p 347 

6. Judidal Enforccmcnt or Review of Orders or Azvards—^ 350 
§ 28(122). In general—p 350 
28(123). Decisions reviewable—^p 355 

28(124). - Orders entered in representation proceedings—^ 355 

See also descriptive word index in the back of this Volume 
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MASTER AND SERVANT 


L THE RELATIOH—Continued 

C Emplotee Organizations ; Discrtminatory PitAGTiCES; DETERmKATiON op Disputes— Con- 
tinued 


6 . 


Judicial Enforcement or Review of Orders or Award —Continued 


§ 28(125). 
28(126). 
28(127). 
28(128). 
28(129). 
28(130). 
28(131). 
28(132). 
28(133). 
28(134). 
28(135). 
28(136). 
28(137). 
28(138). 
28(139). 
28(140). 
28(141). 
28(142). 
28(143). 
28(144). 


Limitations and lachcs—p 357 
Parties—p 358 
Pleadings and briefs—p 359 
Record—361 

Qiiestions presented; grounds of attack—p 361 
-Limitation by scope of record—p 369 

- Presentation of objection in proceedings before board—p 370 

- Moot questions; change of circumstances—p 371 

Hearing and deterniination—p 374 

- Presumptions—p 383 

- Burden of proof—p 383 

- Conclusiveness of board’s findings—p 384 

Remand to board—^p 400 

- Issues invoiving reinstatement or back pay—^p 402 

-Taking of additional evidence—p 403 

Decree in general—^p 406 
Cqmpliance with decree—p 407 

- Contempt—p 408 

Modification or vacation of decree—^p 410 
Review of decree—p 410 


D. Termination op Relation— p 411 

§ 29. In general—p 411 

30. Expiration of term—p 411 

31. Indefinite term—^p 412 

32. Terminatiori under provisions of contract—p 415 

33. Termination by mutual agreement—p 419 

34. Change in business of master—p 420 

35. Insolvency of master or appointment of receiver—p 422 

36. Destruction of employePs property—p 422 

37. Death or disability of master—p 422 

38. Death or disability of servant—p 423 

39. Military Service of servant—p 424 

40. Abandonment of employment by servant—p 424 

41. Discharge—p 426 

42. - Grounds—p 427 

43. - Condonation of breach of contract and effect of reparation—^p 433 

44. Cause for termination and statement thereof—p 435 

45. Testinionials as to character—p 439 

46. Operation and effect of discharge—p 440 

47. Actions for wrongful discharge—p 441 

48. - Right of action—p 441 

49. - Accrual of right—^p 443 

SQ. - Nature and form of remedy—p 444 

51. - Defenses—^p 446 

52. - Pleading—p 447 

53. - Evidence—p 454 

54 . - Questions of law and fact—p 460 


See also descriptive word index in the back of this Volume 
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MASTEB AND SEBVANT 


56 C.J.S. 


L THE RELATION—€ontmued 

D. Teemination of Relation—C ontinued 

§ 55. - InstructioTis—463 

55 - Review—p 465 

57. -Attorney’s fees —p 465 

58. - Damages in general—465 

59 . - Other employment as ground for reduction of damages—472 

IL SERVICES AND COMPENSATION—p 476 

A. Peefobmanoe A2TD Breach OF Empi>otment Contract—^ p 476 

§ 60. Performance generally—^p 476 
51, - Duty to furnish work and appliances—p 476 

62. - Duty of employee to render Services—^p 477 

63. - Nature and cxtent of Services—478 

64. - Substitution of parties—p 479 

65. -Tender of performance—^p 479 

66. - Sufficicncy of performance—p 480 

67. - Honesty and faithfulness—^p 480 

68. - Compelling performance—^p 480 

69. Skill and care required of employee—^p 480 

70. Duty to serve employer exclusively—^p 481 

71. -Earnings from third per sons—^p 482 

72. Trade secrets—p 483 

73. Inventions and discoveries of employee—^p 486 

74. Property, mineral deposits, etc., found by employee—^p 499 

75. Rules, regulations, and usages—^p 499 

76. Corporal punishment—^p 500 

77. Breach of contract by employee and actions therefor—^p 500 

78. -Aetion for leaving employment—p 501 

79. Aetion for negligence or wrongful act—p 502 

80. Breach of contract as criminal offense—^p 505 

B. Wages and Otheb Remuneration—511 

1. Right to Compenmtion —p 511 
§ 81. In general—p 511 

82. Part performance, abandonment, or discharge—513 

83. -Abandonment of Service —p 514 

84. -Temporary ahsences in general—p 515 

85. - Sickness, death, or other disability—^p 515 

86. - Destruction of place of work—^p 516 

87. - Discharge—p 516 

88. - Consent or option to terminate—^p 517 

89. - Indefinite term—^p 518 

90. Commissions—p 518 

91. -Advances—521 

92. - Forfeiturc of right—^p 522 

93. Profits or produets of business—p 523 

94. - Dividends—p 525 

95. - Drawing account and advances—p 525 

96. Additional compensation and charges—p 526 

97. - Extra work—^p 526 

- - - ,, ^ ^ . . — ^ 

See also descriptive word index in the back of this Volume 
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MASTER AND SERVANT 


n. SEEVIOES AND OOMPENSATION—Continned 

B. Wages AiTD Other Remtoeration—C ontinued 
1. Right to Compens^ation —Continued 

§ 98. -Bonus—p 528 

99. Food, clothing, lodging, and education—531 

100. Reim-bursement of expenditures—p 532 

101. Interest—p 533 

102. Deductions, forfeitures, and fines—^p 533 

103. - Contractual provisions for deductions or forfeitures—p 533 

104 . - Deductions in case of nonperformancc—p 535 

105. -^ Negligence or misconduct—^p 537 

106. - Waiver by employer of right to deductions or forfeitures—p 538 

107. Penalties imposed on employer—p 539 

108. Waiver by, or estoppel of, employee—^p 539 

Z Affiount —^p 541 

§ 109. Where not fixed by contract—p 541 

110. Where fixed by contract—^p 542 

111. - Commissions—p 546 

112. - Profits—p 547 

113. - Part performance—^p 555 

114. Deductions, fines, and forfeitures—p 556 

115. Where fixed for part of Service only—p 557 

116. Additional compensation—^p 557 

117. Expenses and special damages for failure to reimburse—^p 557 

118. Renewal or continuance of employment—p 557 

3. Time When Compemaiion Due and Payment —p 559 
§ 119. Time when due—p 559 

120. Pa3rnient—p 560 

121. - Presumptions—^p 563 

4. Actions —^p 564 

§ 122. Nature and form of remedy—«p 564 

123. Conditions precedent—p 566 

124. Time to sue and limitations—^p 567 

125. Defenses—p 568 

126. - Set-ofiF and counterclaim—p 569 

127. Parties—^p 570 

128. Pleading—p 570 

129. Evidence—p 575 

130. Trial in general—^p 589 

131. Questions of law and fact—^p 589 

132. Instructions—^p 595 

133. Verdict and findings—^p 596 

134. Judgment—p 597 

135. Appeal and error—^p 598 

136. Costs and attorney’s fees—p 598 

137. Damages and amount of recovery—^p 599 

5. Arhiiration and Mediation —p 601 ' 

§ 138. Applicability of General Rules of Arbitration and Mediation—p 601 


See also descriptive word index in the back of this Volume 
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MA8TEB AND 8EBTANT 


56 C.J.S. 


n. SERVICES AND COMPENSATION—Continu^^d 

B. Wages A2a> Other Remitneration—C ontinued 

6. Liens and Preferenccs —p 602 

§ 139. In general—p 602 

140. Nature anci amoimt of claim—p 604 

141. Character and extent of Services— p 605 

142. Character of business in which Services performed—p 605 

143. Employees protected—p 606 

144. Inception and duration of lien—^p 609 

145. Subject matter to which lien attaches—p 610 

146. Assignment—^p 611 • 

147. Priorities—^p 611 

148 . - Mortgages—^p 613 

149. Enforcernent—p 613 

150. Waiver and forfeiture—^p 618 

7. Constiintional or Siatutory Regulations and Penalties —p 618 

a. MINIMUM WAGES AND OVERTIME PAY — ^p 618 
§ 151(1). In general—p 618 
151(2). Validity—p 623 

151(3). Construction, amendment, and repeal—^p 625 
151(4). Existence of employment relationship—p 627 
151(5). Employments included generally—p 633 
151(6). Employment in interstate commerce—p 634 

151 ( 7 ). - What constitutes commerce, engagement in commerce, and produc- 

tion for commerce—^p 635 

151 ( 8 ). -Volume of interstate business—^p 644 

151(9). - Employee^s activities as controlling—p 646 

151(10). Learners, apprentices, and handicapped persons—p 662 
151(11). Exemptions—p 662 ■ 

151(12). - Executive, administrative, or professional employees—p 664 

151 ( 13 ). - Employees engaged in local retailing capacity or as outside sales- 

men—^p 672 

151 ( 14 ).- Retail or Service establishments engaged mainly in intra-state com¬ 

merce —p 673 

151(15). - Seamen—p 680 

151(16). - Employees engaged in catching, taking, or harvesting of aquatic 

forms o£ animal and vegetable life—p 682 
151(17). - Employees engaged in agriculture—^p 682 

151(18).- Employees of electric railways or local trolley or motorbus carriers 

—p 684 

151(19).- Employees engaged in processing agricultural products—p 685 

151(20). - Employees or employers subject to provisions of Interstate Com¬ 

merce Act—p 689 

151(21). - Employees in industries of a seasonal nature—p 693 

151(22). - Employees of governmental bodies—^p 693 

151(23). - Other specific exemptions—^p 694 

151(24). Operation and effect—^p 695 

151(25).-Minimum wages—^p 698 

151(26).- Overtime pay—^p 699 

151(27).-What constitutes wages and compensation—p 711 

151(28). -What constitutes compensable time—715 

See also descriptive word index in the back of this Volume 

10 




56 C.J.S. 


ilAS^TER AXD FiERTANT 


n. SERVICES Am> OOMPENSATION—Contimw^d 

B. Wages A2 n) Other Remtoeratioit—C ontiiuied 

7. ConstitiiHoml or siatutory Regulations and Pmaltics —Continued 

a. MINIMUM WAGES AND OVEBTIME PAT —Continued 

§ 151(29). - Increase or reduction of wages—p 721 

151(30). Powcrs and duties of administrator generally—p 722 

151(31). - Investigations and inspections; subpoenas—p 723 

151(32).- Fixing of minimum wage by wage order—p 727 

151(33). Books, records, and reports—p 732 
151(34). Penalties for violation—p 733 

151(35). Waiver, estoppel, release, settlement, and accord and satisfaction—736 

152. Women and minors—p 741 

153. Public employees; employees on public works—p 746 

b. OTHER REGULATIONS —^p 756 

§ 154. In general—^p 756 

155. Number of hours of service^—^p 757 

156. Time of payment—p 758 

157. Medium of payment—^p 765 

158. Basis and measure of compensation—p 768 

159. Deduction and for f ei ture—^p 769 

C. ACTIONS AND CSRIMINAL PROSECUTIONS— p 772 

§ 160(1). Actions for wages, damages or penalties—p 772 

160(2). -Jurisdiction—^p 774 

160(3). - Conditions precedent—p 775 

160(4). -Time to sue, limitations, and laches—p 776 

160(5). - Defenses—^p 777 

160(6). - Parties—779 

160(7). - Pleading—p 783 

160(8). - Evidence—p 789 

160(9). - Trial~p 802 

160(10). - Judgment—^p 803 

160(11).- Costs and attomey’s fees—p 804 

160(12).- Damages and amount of recovery—p 809 

160(13). Criminal prosecutions—^p 811 

m MEDIOAL, SURGIOAL, AND HOSPITAL ATTENTION; BEUEP PXJNDS—p 814 

§ 161. Medical or surgical attcndance—p 814 

162. - Duty of employer in general—p 814 

163. - Contracts to furnish Services—p 816 

164. -Voluntary assumption of duty—p 819 

165. -Liability of employer for negligent treatment—^p 820 

166. - Recovery of compensation for Services rendered — p 823 

167. Relief and benefit departments or associations—824 

168. - Organization and membership—p 824 

169. - Benefits—^p 828 

170. - Election between benefits and actions for injuries or death—p 837 

See also descriptive word index in the back of this Volume 
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MA8TER AND SERVANT 


56 aj.s. 


IV. MASTEE’S LIABILITT FOR INJURIES TO SERVANT—p 841 


A. 


Nature and Extent en General —p 841 
§ 171. In general—p 841 

172. W^hat law governs—844 

173. Statutory provisions—^p 845 

174. Relation of parties; course and scope of employment—p 860 

175. - Necessity for relation of niaster and servant—p 862 

175. - Employnient of convict labor—^p 863 

177 , -Volunteers—p 864 

17S. - Traffic arrangements and other contracts between railroads—p 865 

179, -Arrangements and other contracts between railroads and companies oth¬ 

er than railroad companies—867 

IgQ. - Commencement, suspension, or termination of relation—^p 868 

181. - Scope of employment in general—p 873 

182. -Youthful and inexperienced servants—p 877 

183. Care required of master—877 

184. - As to volunteers and trcspassers—p 881 

185. -As to inexperienced or minor servants—882 

186. Delegation of duties—p 883 

187. Nature and cause of injury—p 884 

1S8. -Accidental or improbable injury—^p 886 

189. -Acts or omissions of third persons—p 888 

190. -Acts or omissions of persons compulsorily employed—^p 889 

191 . -Violation of statutes—^p 890 

192. -WilfuI injury—p 891 

193. Injury in unlawful act or employment—p 892 

194. - Minors employed in violation of statutory prohibition or regulation—^p 

892 

195. Joint and several liability—p 897 

196. Express contracts affecting master^s liability—^p 897 

197. -Validity, form, and sufficiency—^p 897 

198. - What law governs—^p 899 

199. - Construction—p 899 

200. - Waiver of contract against liability—^p 900 


B. Tools, Machinery, Appliances, and Places pob Work—900 

1. /» General —p 900 

201. Riile stated—^p 900 

202. Degree of care required—^p 902 

203. - Care required dependent on knowledge and experience of servant—p 908 

204. Delegation of duty—p 909 

205. Failure to furnish proper and sufficient tools or appliances—912 

206. Nature and kind of appliances and places—p 913 

207. -Newest, safest, and best appliances and places—p 915 

208. -Appliances and methods in ordinary use—p 916 

209. - Uni form character of appliances—^p 917 ^ 

210. Appliances or places furnished by, or in control of, third persons—p 918 

211. - Effect of statutory provisions—919 

212. - Operation of railroads—p 919 

2. Particular Appliances and Places —p 922 
§ 213. In general—922 

214. -Dangerous instrumentalities, places, and substances—p 922 


See also descriptive word index in the back of this Volume 
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56 C.J.S. 


MASTEB AND SEBYANT 


rv. MASTER’S LIABHITY FOE INJUEIES TO SEEVAITT—Contimied 


B. T00L8, Macittneby, Appliances, and Places pob Wobk —Continued 


2. Particular Appliances and Places —Continued 




§ 215. - Dangerous or defective machinery—p 925 

216. - Simple tools and appliances—p 925 

217. - Temporary appliances, structures, or dangers—p 927 

218. -Horses and vehicles—p 927 

219. - Builclings and places for work—p 928 

220. - Platforms, scaftolds, and supports—p 934 

221. - Derricks, elevators, hoistways, nmways, and shafts—p 937 

222. -Mines, quarries, and excavations—p 938 

223. -Elcctrical apparatus and structures—p 944 

224. - Shipping—p 944 

225. Railroads—p 945 

226. - Degree of care required—p 945 

227. - Locomotives—p 952 

228. - Cars—p 959 

229. -Tracks and roadbeds—^p 972 

230. - Obstructions or erections on, over, or near tracks—p 976 


3. Covering or Guarding Dangcrous Machinery or Places —^p 979 
§ 231. In general—p 979 

232. Machinery—p 979 

233. Elevators, hoistways, and shafts—p 987 

234. Hatchways and chutes—^p 988 


4. Inspecfion and Rcpair —p 988 
§ 235. In general—p 988 

236. Places of work belonging to, and instrumentalities belonging to or provided 

by, third person—p 993 

237. Purchases from rcputable manufacturer—^p 995 

238. Latent defects—p 995 

239. Manner and extent of inspecti on or test—^p 996 

240. - Customary methods—^p 998 

241. Time and opportunity for inspection and repair—p 998 

242. Inspection by public authorities—p 999 

243. 0perati on and effect—p 999 


5. Knowledge by Master of Dcfect or Dcmgcr —p 1000 
§ 244. In general—p 1000 

245. Structural defects—^p 1001 

246. Hidden or improbable dangers—^p 1002 

247. Latent defects—p 1002 

248. Constructive notice—^p 1002 

6. Dangcrous Operations and Improper or Unusual Use or Test —^p 1005 
§ 249. Dangcrous operations—p 1005 

250. - Making dangerous place safe; repairs—p 1005 

251. Improper or unusual use or test—^p 1005 

See also descriptive word index in the back of this Volume 
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MASTEB AND SERVANT 


56 C.J.S. 


iV. MASTER’S IiIABILITY POE rNJtJEIES TO SEEVANT—Continued 

B. Tools, Machinebt, Appliances, and Places poe Work—C ontinued 

7. Proxbmie Cmse of Injury —1006 

§ 252. In general—p 1006 

253. Buildings—p 1008 

254. Defective or dangerous machinery—^p 1008 

255. Railroads—p 1009 

256. -Tracks and roadbeds—p 1010 

257. -Locomotives—^p 1010 

258. -Cars—p 1011 

259. Mines and excavations—p 1013 

C. Methods op Work; Rules and Orders— p 1013 

§ 260. Methods of work in general—p 1013 

261. -Operation of railroads—1015 

262. Precautions against injury; warnings and signals—1020 

263. -Operation of railroads—^p 1022 

264. Statutory regulations—p 1029 

265. Degree of care required—p 1031 

266. Delegation of duty—^p 1031 

267. Customary methods—p 1031 

268. Knowledge of danger—p 1033 

269. Proximate cause of injury—p 1034 

270. Rules—p 1035 

271. -Duty to adopt and promulgate—p 1035 

272. -Duty to enforce obedience—^p 1037 

273. - Reasonableness and sufticiency—^p 1038 

274. -Notice to servant—p 1038 

275. -Waiver and customary violation—p 1039 

276. -Construction, operation, and effect—p 1039 

. 277. -Proximate cause of injury—p 1042 

278. Orders—p 1042 

279. -Authority to give—^p 1043 

280. -Negligence in giving orders—^p 1043 

281. - Knowledge of defect or danger—^p 1044 

282. -Duty toward inexperienced or youthful servant—p 1045 

283. -Proximate cause of injury—p 1045 

D. Warntng and Instruotino Servant— p 1045 

§ 284. Duty and liability of master generally—p 1045 

285. -Delegation of duty—p 1048 

286. -Knowledge of master of defect or danger—^p 1049 

287. - Premises owned by another—^p 1051 

288. -Agreement of master to give waming—p 1051 

289. - Duty as affected by statute—^p 1051 

290. - Sufficiency and effect of warnings and instructions—p 1052? 

291. -Proximate cause of injury—p 1053 

292. Particular defects and dangers—p 1055 

293. - Changes in appliances or methods of work—p 1055 

294. -Dangers from negligence of fellow servants—^p 1055 

295. -Dangers known to servant—^p 1055 

See also descriptive word index in the back of thfe Volume 
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56 C.J.S. 


MASTER AND SERVANT 


IV. MASTER’S LIABIUTY FOE INJURIES TO SERVANT-^^ontinued 

D. Warning and Inkteuctixg Servant —Continiied 

§ 296. -Obvious dangcrs—p 1057 

297. - Work done in improper manner—p 1060 

298. -Unusual or improbable dangers—^p 1060 

299. - Risks naturally incident to Service—p 1061 

300. - Simple methods and appliances—1061 

301. - Dangers from extraneous causes—p 1061 

302. - Dangers from work outside scope o£ employment—p 1061 

303. - Miscellaneous—^p 1062 

304. Age and experience o£ employee—p 1063 

305. - Experienced employee—^p 1063 

306. - Inexperienced or youthful servants—1064 

E. Fellow Servants —p 1069 

1. Niimhcr, Compctcncy, and Supervision —p 1069 


§ 307. Number—p 1069 

308. - Extent o£ duty, and degree o£ care required—p 1070. 

309. - Maintaining force—^p 1071 

310. - Proximate cause—^p 1071 

311. Competency—p 1072 

312. - Care required o£ master—p 1073 

313. - Definition and tests o£ competency—p 1073 

314. - Statutory requirements—^p 107S 

315. - Servant temporarily substituted for another—^p 1076 

316. - Retention of incompetent servant—p 1076 

317. - Master^s knowledge of incompetency—p 1076 

318. - Proximate cause of injury—p 1077 

319. - Concurrent negligence of competent fellow servant—p 1077 

320. Supervision—p 1077 


2 . Common-Law Liahility of Master for Injuries by Fellow Servant — p 1078 
§ 321. In general—^p 1078 

322. Extent and applicability of rule—p 1080 

323. - Scope of employment—p 1082 

324. - Incompetent fellow servants—p 1083 

325. - Gross negligence, and willful, malicious, or reckless acts of fellow serv- 

ants—p 1083 

326. What law governs—^p 1085 

327. Who are fellow servants—^p 1085 

328. -Existence of relation of master and servant in general—p 1090 

329. -Injury to servants not on duty—^p 1092 

330. - Servants of separate masters—p 1092 

331. - Common employment—^p 1094 

332. - Effect of distinctions in rank or authority of servants—p 1098 

333. - Effect of character of act or omission—p 1108 

3. Constitutioml or Statutory Provisions as to MastePs Liahility for Injuries by Fellow 

Servent —^p 1126 
§ 334. In general—^p 1126 

335. Validity, construction, and effect in general—^p 1127 


See also descriptive word index in the back of this Volume 
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MASTEB AND SEBVANT 


56 O.J.S. 


IV. MASTER^S LIABILrry FOE ENfJTJRIBS TO SERVANT— Continued 
R Fellow Servants —Continued 

3. Constitutional or Staiutory Provisicms as io Masfe/s Liahility for Injuries by Fellozo 

S e rvan t —Con tinu ed 

§ 336. Effect on care required of fellow servant—1128 

337. Effect of absence of negligence of master in respect of methods of work—^p 

1129 

338. Statutes declaratory of common law—p 1129 

339. Statutes defining ‘^fellow servanf^ and **vice principal”—^p 1129 

340. Superior servant rule—p 1129 

341. Negligence of person to whose orders injured employee was bound to con- 

form—p 1131 

342. Different department statutes—p 1132 

343. Acts or omissions in obedience to rules—p 1132 

344. Defects in ways, works, machinery, etc.—p 1132 

345. Extraterritorial and retroactive effect—p 1132 

346. Railroad employees—p 1133 

347. -Employers affected by statutes—^p 1133 

348. - Superior servant rule—p 1135 

349. - Common Service statutes—p 1136 

350. - Different department statutes—^p 1137 

351. - Negligence of person to whose orders injured employee was bound to 

conform—p 1138 

352. -Acts or omissions in obedience to rules—^p 1138 

353 . - Negligence of employee at time acting in place and performing duty of 

Corporation—p 1138 

354. - Negligence of particular employees—^p 1138 

355. - Statutes as applicable to all injured employees—^p 1141 

4. Concurrent Negligence of Master and Fcllom Servant — p 1147 
§ 356. Rules stated and applied—p 1147 

F. AssmiPTiON OT Risk—^ p 1148 

1, In General —^p 1148 

§ 357. Definition, nature, and basis of doctrine—^p 1148 

358. As a defense in general—^p 1153 

359. -Effect of federal employers' liability act—^p 1154 

360. -Effect of state employers' liability acts—p 1159 

2. Nature of Risks —^p 1160 

§ 361. Extraordinary risks; definition—^p 1160 

362. Risks arising from master's negligence—^p 116! 

363. - Place of work in general—^p 1164 

364. -Machinery, tools, and appliances in general—^p 1165 

365. -Mining, quarrying, and excavating—p 1165 

366. - Operati on of railroads—p 1166 

367. -Personal direction of work by master—^p 1169 

368. -Concurrent negligence of master and fellow servant—^p 1169 

See also descriptive word index in the back of this Volume 
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IV. MASTEE,’S LIABIUTY TOR IKJURIES TO SERVANT—Coutinued 
F. A.ssuitPTiON OF Rjsk —Continued 

2. Nature of Risks —Continued 

§ 359 . - Noncompliance with statutory requirements for safety of servant— 

11G9 

373 .-Xcnc''T'v liance with statutes not designed solely for protection of serv¬ 

ant—p 1172 

371. Ordinary risks—1172 

372. - Rule as to assiimption of such risks—p 1173 

373. - Risks caused by changiiig condition of place as work progressos—p 1176 

374. - Risks incident to duty of discovering or remedyhig deiects—p 1177 

375. - Application of foregoing principies gcncrally—p 1178 

376. - Mining, quarrying, and excavating—p 1179 

377. —^ Shipping—p 1179 

378. - Operation of railroads—p 1180 

3. Knozvlcdgc as Affccting Assiimption of Risk in General —p 1183 

§ 379. Necessity of knowledge—p 1183 

380. Right to rely on care of master—^p 1187 

381. Duty to inspect for latent defects or dangers—p 1188 

382. Defects or dangers of which servant has actual or constructive knowledge— 

p 1189 

383. - Effect of special statutory provisions—p 1191 

384. -Effect of negligence of master—1194 

385. —Effect of temporary forfeitures of dangers or defects—p 1195 

386. - Effect of attempt to save master^s property—^p 1195 

387. - Effect of risks arising after commencement of Service —p 1195 

388. - Character of knowledge sufficient—p 1195 

389. -Extent of knowledge necessary—p 1196 

390. -Application of foregoing principies—p 1198 

391. Defects or dangers of which servant has equal or greater means of knowl¬ 

edge than master—^p 1215 

392. Latent defects and dangers—p 1216 

4. Contimung Work after Knowledge of Danger —p 1220 

§ 393. Without notice or complaint—p 1220 

394. -Effect of statutes—^p 1223 

395. After notice or complaint to master—^p 1223 

396. - Promise to remedy defect or remove danger—p 1223 

397. Continuance in employment in consideration of increase in wages—p 1229 

5. Compliance with Commands or Threats —^p 1229 

§ 398, Absence of knowledge and appreciation of danger—p 1229 

399. - Remaining in Service after notice or complaint —p 1231 

400. -Requisites and sufficiency of coraniand—p 1232 

401. Effect of knowledge and appreciation of danger—p 1232 

402. - Remaining in Service after notice or complaint —p 1234 

403. Eifect of equal or superior knowledge of servant—p 1235 

See also descriptive word index in the back of this Volume 
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IV. MASTEE'S LIABILITY FOR INJITRIES TO SERVANT—Continued 

F. Assxjmption op Risk—C ontinued 

6. Assuranccs or Reprcscntutions of Master —p 1235 

§ 404. In general—p 123S 

405. What constitutes assurance of safety—p 1236 

406. Assuranccs that repairs have been made—p 1237 

7. Risks outside Scope of Employmcnt —p 1237 

§ 407. In general—p 1237 

408. Voluntary act of servant—p 1237 

409. Compliance with commands of master—^p 1237 

8. Disohcdicnce of Rulcs, Orders, instmetions, or Statutes, and Use of Appliances for 

Purposes Not intended —p 1238 

§ 410. Disobedience of rules, orders, instructions, or statutes—1238 
411, Use of appliances for purposes not intended—p 1239 

9. Incxpcricnccd or Yotithfid Scn\int —p 1239 
§ 412, In general—p 1239 

413. Master’s knowledge of age or inexperience—p 1239 

414. Servant’s knowledge of defects or dangers—^p 1240 

415. -Obvious dangers—^p 1240 

416. Comparative knowledge of master and servant—p 1241 

417. Compliance with commands or threats—p 1241 

418. Failure of master to provide safe place for work—^p 1241 

419. Violation of statutes designed for protection of minors—p 1241 

420. Risks outside scope of employment—p 1242 

G. CoOTRiBUTORT Negligencb—^ p 1242 

1. /n General —p 1242 

§ 421. Definition and nature—^p 1242 

422. As a defense—^p 1243 

423. - Injury avoidable by master notwithstanding contributory negligence—^p 

1243 

424. -Willful or wanton negligence of master—^p 1245 

425. -Affected by special statutory provisions—^p 1245 

426. -What law governs—^p 1252 

427. What constitutes contributory negligence in general—^p 1252 

428. - Reliance on care of master in general—p 1253 

429. -Assurances or representations as to safety—p 1254 

430. - Relknce on care of fellow servants—^p 1255 

431. - Knowledge of defects or dangers in general—p 1256 

432. - Extent of knowledge—p 1257 

433. - Constructive knowledge—p 1257 

434. - Continuing work with knowledge of danger—^p 1258 

435 . - Comparative knowledge of master and servant—^p 1259 

436. - Mistake of judgment, temporary forgetfulness, or accident—p 1260 

437 . - Suggestions or remonstrances by servant—p 1260 

438. - Disease or other physical condition—^p 1261 

439. Scope of employment—p 1261 


See also descriptive word index in the back of this Volume 
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IV. MASTirB’S LIABIUTY FOB INJXJEIES TO SEEVANT—Continued 
G. CoNTRiBUTORY Negligence—C oHtinued 

1, In General —Continued 

§ 440. Proximate cause of injury—1261 

441. -Use of defective appliances—p 1262 

442. -Precautions against known dangers—p 1263 

443. -Adopting dangerous methods of work—p 1263 

444. -Disobedience of rules, orders, or statutes—p 1263 

445. -Unnecessary occupation of dangerous position—p 1264 

2, Particular Applications of Doctrine —p 1264 

§ 446. Tools, machinery, appliances, and places—p 1264 

447. -Duty to discover or remedy defects—p 1268 

448. Dangerous operations and methods of work—p 1275 

449. -Undertaking dangerous work—p 1275 

450. -Selection of unsafe method where reasonably safe method exists—p 1276 

451. -Attempting work with insufficient help—p 1279 

452. -Adopting customary methods—^p 1279 

453. -Application of rules to operation of railroads, machinery, and mining— 

P 127? 

454. Precautions against known or apparent dangers—p 1283 

455. - Duty of servant to give warnings or signals—^p 1285 

456. -Application of rules—p 1286 

457. Disobedience of rules, orders, or statutes—p 1293 

458 . -Excuses for disobedience—p 1295 

459. -Application of rules—p 1297 

460. Disregarding warnings or signals—^p 1302 

461. -Dangerous operations or methods of work—p 1303 

462. — Defective appliances or places of work—^p 1303 

463. Compliance with commands or orders—^p 1304 

464. -Where danger not obvious and imminent—^p 1304 

465. -Where danger obvious and imminent—p 1305 

466. - Character of commands or orders servant justified in obeying—^p 1306 

467. - Method of compliance; ordinary care—p 1307 

468. Acts in emergencies—^p 1307 

469. -Efforts to save life or prevent injury to others—^p 1309 

470. -Effort to save master's property—^p 1309 

3, Inexperienced or Youihful Servants —p 1310 
§ 471. In general—^p 1310 

472. Representation as to age and experience—^p 1310 

473. Scope of employment—^p 1311 

474. ICnowledge of danger—^p 1311 

475. Duty to discover or remedy defects—p 1311 

476. Precautions against known dangers—p 1312 
' 477. Disobedience of rules or orders—^p 1312 

478. Compliance with commands or orders—^p 1312 

479. Acts in emergencies—^p 1312 

480. Violation of statutes for protection of minors—^p 1312 

481. Violation of agreement with parent—p 1313 


See also descriptive word index in the back of this Volume 
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§§ 482 io Ead ia Volame 57 

IV. MASTEE’S LIABILITT FOR INJURIES TO SERVANT—Continued 

H. Actions 

1, In General 

§ 482. In general 

483. Conditions precedent 

484. - Retiirn of money received after injury 

485. - Notice of injury 

486. Jurisdiction and veniie 

487. Time to sue and limitations 

488. Parties 

2. Fkading 

§ 489. Declaration, petition, or complaint 

490. - Negligence of master 

491. - Negligence of fellow servants 

492. - Negativing assumption of risk 

493. - Negativing contributory negligence 

494. Plea or answer 

495. Replication or reply 

496. Amendment of pleadings 

497. Issues, proof, and variance 

49 $. -Matters to be proved 

499. -Issues raised by, and evidence admi 

500. -Variance 

3, Evidence 

§ SOI Presumptioiis and burden of proof 

502. - Effect of constitutional and statutory provisions 

503. Admissibility 

504. - Employment or relation of master and servant 

505. - Nature, cause, and extent of injury 

506. - Negligence of employer in general 

507. - Care of inexperienced or youthful employee 

508. -Violations of statutes or ordinances 

509. - Conditions before or after injury 

510. -Precautions against recurrence of injury 

511. - Similar facts and occurrences 

512. - Defective or dangerous machinery, appliances, and places 

513. - Methods of work^ rules, anci orders 

514. -Warning and instructing employee 

515. - Insufficient force for work 

516. -Employment or retention of incompetent employees 

517. -Negligence of fellow servant 

518. -Assumption of risk 

519. -Contributory negligence 

520. Weight and sufficiency 

521. - Existence of relation of master and, servant - 

522. - Cause of injury 

523. -Aetion of servant within scope of employment 

524. -Negligence of master 


See also descriptive word index in the back of this Volume 
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IV. MASTER’S LIABILITY FOR INJURIES TO SERVANT—Contiuued 

H. Actions— Continued 

3. Exndence —Continued 

§ 525. - Negligence of fellow servant 

526. -Assumption of risk 

527, - Contributory negligence 

4. T rial 

§ 528. Conduct o£ trial 

529. Questions of law and fact 

530. - Relation of parties ' 

531. - Scope of employment 

532. - Presumptions 

533. - Nature and cause of injury 

534. - Negligence on part of master 

535. -Fellow servants and cocmployees 

536. -Assumption of risk 

537. - Contributory negligence 

538. Instructions 

539. -Confonnity to pleadings and evidence; theory of case 

540. - Presumptions and burden of proof 

541. -What law governs 

542. - Relation of parties; codefendants 

543. — Scope of employment 

544. -Cause of injury 

545. -Accidental or improbable injury 

546. -Negligence of master 

547. -Contracts affecting liability 

548. -Negligence of fellow servants 

549. -Assumption of risks and contributory negligence 

550. Verdict and findings 

5. New Trialj Judgmcnt, RevieWj and Damages 

§ 551. New trial 

552. Judgment 

553. Appeal and error 

554. Damages 

V. LIABILITY FOR INJURIES TO THIRD PERSONS 

A. Aots or Omissions of Servant 
§ 555. ■ In general 

556. Liability of master based on his contribution or participation 

557. -Acts done by express command or assent 

558. -Ratification by master 

559. -Negligence in selecting or retaining servants 

550. -Failure to instruet servant or to enforce obedience to instructions 

561. Liability of master based on doctrine of respondeat superior 

562. -Necessity for relation of master and servant 

563. -When relation exists in general 

564. -Assistants employed by servant 


See also descriptive word index in the back of this Volume 
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V. LIABILITY rOE INJTTBJBB TO THIED PERSONS—Contiimed 

A. Acts or Okissions of Servant— Continued 

§ 565. - Special police officers 

556, - Scrvants hired or lent to or under control of third person 

557. -Joint employment 

568. - Termination of relation 

569. - Persons to whom master liable 

570. -Acts or omissions imposing liability in gencral 

571. - Negligence 

572. -Willful or malicious acts 

573. - Criminal acts 

574. -Acts of servant in his own behalf 

575. - Particular application of respondeat superior doctrine 

576. Personal liability of servant 

577. - To third persons generally 

578. -To fcllow servants 

579. Joint and several liability of master and servant 

B. Work op Tndependent Contractor 

§ 580. In general 

581. Test of relationship 

582. Subcontractors 

583. Dual capacity of servant and contractor 

534. General rule as to nonliability of contractee for acts or omissions of contrac* 
tor or his servants 

585. Circumstances under which contractee liable 

536. -Negligence of contractee 

537, -Injury necessarily resulting from work 

588. -Injuries caused by unlawful work 

589. -Injuries caused by defective pians or specifications 

590. -Work dangerous unless precautions observed 

591. -Nondelegable duties of contractee 

592. -Employment of incompetent contractor 

593. -Active interference with work 

594. -Ratification of contractores acts 

595. -Abandonment, completion, or acceptance of work 

556. -Failure to remedy nuisance 

597. -Joint wrongful act of contractor and contractee 

598. -Subterfuge and identity of interest 

599. Stipiilations as exempting contractee from liability 

600. Liability of contractee to servants of contractor or subcontractor 

601. -Negligence of contractee or his servants 

602. -Retention or assumption of control of work 

603. -Safety of place to work 

604. -Safety of appliances for work 

605. -Materials furnished by contractee 

606. -Latent or potentiai dangers; warnings and instructions 

607. Liability of contractee for injuries to contractor 

608. Liability of contractors 

609. -For acts or omissions of subcontractors 

610. -For injuries to each other^s servants. 

See also descriptive word index in the back of this Volume 
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V. IiIABILITY FOR INJURIES TO THIRD PERSONS—C^ontiriued 
C. AonoNS 

§ 611. Nature and form 

612. Grounds of action, conditions precedent, and defenses 

613. Parties 

614. Pleading * 

615. Evidence 

616. Trial and judgment 

617. - Questions of law and fact 

618. - Instructions 

619. - Verdict, findings, and judgment 

620. Appeal and error 

621. Costs 

VI. LIABILITY OF THIRD PERSON FOR INJURIES TO SERVANT 

§ 622. Rights of master 
623. Rights of servant 

Vn. INTERFERENCE WITH THE RELATION BY THIRD PERSONS 

A. CrviL Liability 

§ 624. In general 

625. Enticing servant to leave employment 

626. - Under special statutory provisions 

527. -Actions 

528. - Damages 

629. Intimidation, coercion, or violence to prevcnt Service 

630. Malicious procurement of discharge 

631. - Actions 

632. - Damages 

B. Ceiminal Liabiltt 

§ 633. Enticing servant 

634. - Nature and elements of offense 

635. - Indictment, complaint, or affidavit 

636. -Evidence 

637. -Trial 

638. Intimidation or coercion of servant 

639. Bribing servant with intent to infiucnce his relation with master 

See also descriptive word index in the back of this Volume 
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MABTEB AND SERVANT 

1. THE RELATION 


A, DEFINITIONS, AND CREATION AND EXISTENCE OE RELATION 


§ 1. Definitioris 

a. Rclation defined generally 

b. Particular terms defined 

c. Terms compared and distinguished 

a. Relation Defined Generally 

The relation of master and servant is that which 
arises out cf an express op implled contract of em- 
pioyment between a master op employer on the one 
hand and a servant or empioyee on the other. 

While the relationship of master and servant is 
not capable of exact definition and cannot be defined 
in gcneral terms with substantial accuracy,! it may 
ncverthcless be stated broadiy that the relation is 
that which arises out of a contract of employment, 
express or impHed, between a master or employer 
on the one hand and a servant or empioyee on the 
other.2 The relationship of employer and empioyee 
is substantially the same as that of master and serv¬ 
ant,3 but it has been said that the terms **employ- 
er” and “empioyee^' make a better designation of the 
relation in this industriai age,^ particularly in view 


of the fact that Amcricans as a rule do not like the 
Word “servant/’® 

Distinefions between the relationships of agency 
and master and servant are discussed in Agency § 
2 e; those between employer and empioyee and 
joint adventurers in Joint Adventures § 1 b (3); 
and those between landlord and tenant and master 
and servant in Landlord and Tenant § 6. 

b. Particular Terms Defined 

Generally speaking a “servant'^ or "empioyee'^ is a 
person who renders Service to another, usually for wages, 
salary, or other financiai consideratlon, and who in the 
performance of such service is entirely subject to the 
direction and controi of the other, such other being re- 
spectively the “master^' or "employer." 

He is deemed to be a master who has the superior 
choice, controi, and direction of the servant, and 
whose will the servant represents not merely in the 
ultimate resuit of the work, but in the details.® 
Stated otherwise, a “master^’ is a principal who 
employs another to perform service in his affairs 
and who Controls, or has the right to controi, such 


1 . 111.—Ryan v. Associates Inv. Co. 
of Illinois, 18 N.E.2d 47, 50, 297 
in.App. 544. 

Mo.—Beiling v. Missouri Ins. Co., 
153 S.W.2d 79, 83, 236 Mo.App. 
164. 

Species of agency 

The master and servant relation¬ 
ship Is but a species of agtncy.— 
Vuughn V. Booker, 8 S E.2d 603, 217 
N.C. 479. 132 AX.R, 977. 

2. Ga.—Oorpns Jtiris quoted in 
Small V. Nugrape Co. of America, 
16T S.E. 6a7, 608, 46 Ga.App. 306. 

Mich.—Oorpns Juils cited in Woch 
V. Kozakiewicz, 237 N.W. 36, 255 
Mich. 32. 

Miss,—Oorpns Jnzis cited in Texas 
Co. V. Jackson, 165 So. 546, 550, 
174 Miss. 737. 

Oh io.—Oorpns Jnris «inoted in Ohio 
Qasualty Ins, Co. v. Capolino, App., 
65 N.E.2d 287, 290. 

Or.—Oorpns Jnris qnoted in Jylha v. 
Chamberlain, 121 P,2d 928, 930, 168 
Or. 171. 

Tex.—Oorpns Jnris Quoted in Alex- 
der Pilm Co. v. IVilliams, Civ.App., 
102 S.W.2d 514, 616. 

Utah.—Oorpns Jnris cited in Glea- j 
son V. Sait Lake City, 74 P.2d 1225, 
1227, 94 Utah 1. 

Contracta of employment see infra 
55 5—11. 

"‘The law of employment, the sta¬ 
tu» of employer and empioyee, had 
its origin in the r-elationshlp of mas¬ 
ter and servant, under which the 


servant performs Services for wages 
or other remuneration under a con¬ 
tract of hire."—^Meredith Pub. Co. v. 
lowa Employment Security Commis- 
sion, 6 N.W.2d 6, 12, 232 lowa 666, 

3. U.S.—Pennsylvania Cas. Co. v. 
Blkins, D.C.Ky., 70 P.Supp. 156, 
158. 

Mo,—State ex rei. Maryland Casual- 
ty Co. V. Hughes, 164 S.W.2d 274, 
277, 349 Mo. 1142. 

Wis.—Ryan v. Wisconsin Depart¬ 
ment of Taxat ion, « N.W.2d 393, 
396, 242 Wis. 491. 

4, Mo.—^Kourik v. English, 100 S. 
W,2d 901, 905, 340 Mo. 36'7. 

"In more recent times the words 
‘employer and empioyee" have nearly 
supplanted the older term of ‘Master 
and servant". This shift has been 
due no doubt to the vast increase in 
the employment of skilled persons 
in Industry."—Ryan v. Wisconsin 
Department of Taxation, 8 N.W,2d 
393, 396, 242 Wis. 491. 

5- Mo.—Kourik v. English, 100 S.W. 

2d 901, 340 Mo. 367. 

Wis.—Ryan v. Wisconsin Depart¬ 
ment of Taxation, 8 N.W.2d 393, 
396, 242 Wis. 491. 

6, U.S.—Childers v. Commissioner 
of Internal Revenue, G.C.A.9, 80 
P.2d 27. 30. 

Ala.—Ccrpns Juris cited in North 
Alabama Motor Express v. WTiite- 
side, 169 So. 335, 336, 2*7 Ala.App. 
223. 


Ark.—Barton-Mansfleld Co. v. Bogey, 
147 S.W.Sd 977, 980, 201 Ark. 860. 
Cal.—Corpus Juris cited in Califor- 
nia Employment Stabilization 
Commission v. Sacramento Valley 
Wine Growers Ass'n, 156 P.2d 274, 
277, 68 Cal.App.2d 173. 

Ga.—Corpus Juris <iuoted in Small v. 
Nugrape Co. of America, 167 S.E, 
607, 608, 46 Ga.App. 306. 

Ind.—Standard Oil Co. v. Soderling, 
42 N.E.2d 373, 377, 112 Ind.App, 
437. 

La.—Jordan v. Touro Infirmary, 
App., 123 So. 726, 729. 

Md.—Corpus Juris q.uoted In Vacek 

V. State, 142 A, 491, 494, 155 Md. 
400. 

N.T.—Ramsey v, New York Cent. R. 
Co., 199 N.E. 65, 66, 269 N.Y. 219, 
102 A.L.R. 511—Smith v. Styne & 
Lachman, 25 N.Y.S.2d 628, 629, 
Okl.—Pairmont Creamery Co. of 
Lawton v. Carsteh, 56 P,2d 767, 
761, 17'5 Okl. 592. 

Or.—Knapp v. Standard Oil Co. of 
California, 68 P.2d 1052, 1056, 156 
Or. 664. 

Tex.—Smith Bros. v. 0’Bryan, 94 S. 

W. 2d 145, 148, 127 Tex. 439—Clark 
V. Lynch, Civ.App., 139 S.W.2d 294, 
295—MeCombs v. Stewart, Civ. 
App., 117 S.W.2d 869, 872. 

Va.—Jarvis v. Wallace, 123 S.E. 374, 
375, 139 Va. 171. 

39 C.J. p 33 note 6. 

"Master" defined generally see the 
definition Master. 


24 



56 C.J.S. 


MASTEB AND SERVANT 


§ 1 


other’s physical conduct in the performance of the 
serviceJ 

‘"Servant!* In its broadest sense the terni '^serv- 
a«t” includes any person over whom personal au- 
thority is exercised^ or who exerts himself or la- 
bors for the benefit of a master or employer any 
one who works for, and under the direction or con- 
trol of, another for salary or wages><^ In a more 
restricted sense a servant has been defined to be 
a person employed to labor for the pleasure or in- 


terest of another; especially, in law, one employed 
to render Service or assistance in some trade or vo- 
cation, but without authority to act as agent in place 
of his employer one who is employed to render 
personal service to his employer otherwise than in 
pursuit of an independent calling and who in such 
Service remains entirely under the control and di¬ 
rection of the latter, who is called his master a 
person employed to perform Service for another in 
his affairs and who, with respect to his physical 


7. lowa.'—Meredith Pub. Co. v. lowa 
Bmployment Security Commission, 
6 N.W.Sd 6, 11, 232 lowa 666. 

Kan.—Bush v. Wiison & Co., 138 P. 
2d 457, 461, 167 Kan. «0—Sims v. 
Dietrich, 124 P.2d 507, 609, 155 
Kan. 310—Garner v. Martin, 122 P. 
2d 735, 737, 155 Kan, 12—Houdek 
V. Gloyd, 107 P.2d 751, 754, 162 
Kan, 789—Hurla v. Capper Publi- 
cations, 87 P.2d 652, 557, 149 Kan. 
3'69. 

Mo.—Smith V. Pine, 176 S.W.2d 761, 
765, 351 Mo. 1179—Mattan v. 

Hoover Co., 166 S.W.2d 657, 664, 
350 Mo. 506—Skidmore v. Haggard, 
110 S.W.2d 726, 729, 341 Mo. 837— 
Pf<eifer v. United Bakers Supply 
Co., App., 160 S.W.2d 790. 800— 
Knudaen v. Kansas City Public 
Service Co., App,, 141 S.W.2d 252, 
266. 

Tex.—^R. E. Cox Dry Goods Co. v. 
Kellog, Civ.App., 145 S.W.2d 675, 
679, error refused—^Moore v. Rob- 
erts, Civ.App., 93 S.W.2d 286, 238, 
error refused. 

S. Ala.—Tomnto v. Hattaway, 122 
So. 816, 819, 219 Ala. 520. 

Mich.—Croff v. De Yrlea, 284 N.W. 

118, 120, 253 Mich. 110. 

Va.—Ginter^s Ex’r y. Shelton, 46 S. 

E. 892, 893, 102 Va. 185, 188. 
Public servant see the C.J.S. tltle 
OfUcers § 3, also 60 C.J. p 862 
notes 16, 17. 

3. U.S.—In re Caldwell, D.C.Ark., 
164 P. 615—In re Scanlan, D.C.Ky., 
9'7 P. 26, 27. 

"‘A servant in law is any person, 
male or femaXe, minor or of full 
age, pald or unpaid, who works for 
another with his knowledge and con- 
sent.”—Ryan v. Unsworth, 167 A, 
869, 870. 62 R.I. 86. 

10. Mo.—Morgan v. Bowman, 22 Mo. 
538, 648—Kiser v. Suppe, 112 S.W. 
1005, 1007, 133 Mo.App. 19. 

Mont.—Jensen v. Barbour, 39 P. 906, 
908. 15 Mont. 682. 

N.J.— Frank v., Herold, 68 A, 152, 63 
N.J.Eq. 443. 

N.D.—Minneapolis Iron Store Co. v. 
Branum, 162 N.W. 543, 647, 36 N. 
D. 355, L..R.A4917E 298. 

Or.—Shields v. Grace, 179 P. 265, 91 
Or. 187, 205. 

Tex.—Texas & N. O. R. Co. v. Par- 
sons, Civ.App., 109 S.W. 240, 247, 


affirmed 113 S.W. 914, 102 Tex. 157, 
132 Am.S.R. 857. 

11. U.S.—Rendieman v. Niagara 
Sprayer Co., D.C.Ill., 16 P.2d 122, 
124. 

Ga.—CJorpus Juris «luoted in Small v. 
Nugrape Co. of America, 167 S.B. 
607, 608, 46 Ga.App. 305—Zurich 
General Accident & Liability Ins. 
Co. V. Dee, 136 S.E. 173, 175, 36 
Ga.App. 248. 

Me.—Stevens v. Prost, 32 A.2d 164, 
167, 140 Me. 1. 

Tex.—Oliver v. State, 144 S.W. '604, 
616, 65 Tex.Cr. 150. 

39 C.J. p 33 note 8. 

OorptiB JnrU olted in support of 
simllar definition of term “erii- 
ployee."—Simmons v. Kansas City 
Jockey Club, 66 S.W.2d 119, 124, 334 
Mo. 99. 

Other deflnltlons 

(1) One who is engaged, not mere- 
ly in doing work or Services for 
another, but who is in his service 
generally on or about Ihe premises 
or property of his employer, and 
subject to his direction or control 
therein, and is generally liable to be 
dismissed. 

U.S.—Campfleld v. Dang, C.C.Wis., 25 
F. 128, 131. 

Mo.—State v. Meyers, 82 Mo. 658, 
661, 52 Am.R. 389. 

(2) “One who serves or does Serv¬ 
ice voluntarily or involuntarily; a 
person who is employed by another 
for menial ofiices or for other labor, 
and is subject to his command; a 
person who labors or exerts himself 
for the benefit of another, his mas¬ 
ter or employer; a subordinate help- 
er.“—Lajoie v. Rossi, 37 S.W.2d 684, 
686, 225 Mo.App. 651—89 C.J. p 33 
note 8 [a] (19). 

12. Cal.—^Western Indemnity Co. v. 
Pillsbury, 159 P. 721, 723, 172 Cal. 
807—Brosius v. Orpheum Theater 
Co., 60 P.2d 166, 158, 16 Cal.App.2d 
61—Berkowitz v. Pelton, 48 P.2d 
766, 757, 9 Cal.App.2d 80—Preo v. 
Roed, 2718 P. 928, 930, 99 Cal.App. 
372—Giacomini v. Pacific Lumber 
Co., 89 P. 1059, 1060, 6 Cal.App. 
218. 

Ga.—Henley v. State, 2 S.E.2d 139, 
142, 69 Ga.App. 595. 
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111.—Union Bank of Chicago v. Kalk- 
hurst. '265 111.App. 254, 259. 

N.T.—Perry v. Pox, 156 N.Y.S. S69. 
370, 93 Misc. 89, 

Pa.—MoColligan v. Pennsylvania R. 
Co., 63 A. 792, 793, 214 Pa. 229, 6 
L.R.A.,N.S.. 544, 112 Am.S.R. 739. 
S.D.—^Polluck V. Minneapolis & St. L. 

R. Co., 166 N.W. 641, 642, 40 S.D 
186, certiorari denied 3.9 S.Ct. 6. 
248 U.S. 558, 63 L.Ed. 421—Cock- 
ran v. Rioe, 128 N.W. 583, 685, 26 

S. D. 393, Ann.Cas.l913B 570. 

39 C.J. p 33 note 8 [a] (10). 

Simllar definltlons 

(1) A person who is subject to the 
control of his employer with respect 
to the manner in which the details 
of the work are to be performed.— 
Lawhon v. St. Joseph Veterinary 
Laboratories, Mo., 252 S.W. 44, 48— 
Heisey v, Tide Water 011 Co., Mo. 
App., 92 S.W.2d 922, 928. 

(2) One whose employer has the 
order and control of work done by 
him, and who directs or may direct 
the means as well as the end.— 
Farmers' Reservoir & Irrigation Co. 
V. Pulton Inv. Co., 255 P. 449, 460, 
81 Colo. 69—Industrial Commission 
of Colorado v. Bonflls, 241 P. 735, 
736, 78 Colo. 306—Arnold v. Law- 
rence, 213 P. 129, 130, 72 Colo. 628. 

(3) One who does work under the 
direction of another who not only 
prescribes the nature of his work, 
but directs, or any moment may di¬ 
rect, the means also, or as it has 
been put, i'etains the power of - con- 
troUing the work.—Powers v, Mas- 
sachusetts Homceopathic Hospital, 
Mass., 109 P. 294, '298, 47 C.C.A. 122. 
65 L.R.A. 372, certlorai'i denied 
22 S.Ct. 932, 183 U.S. 695, 46 L.Ed. 
304. 

(4) One who represents the will of 
the master, not only in the ultimate 
resuit of the work, but in the de¬ 
tails by which the resuit is accom- 
plished.—Holleman v. Taylor, 158 S. 
E. 88. 89, 200 N.C. G18. 

(5) Additional definitions. 

Ohio.—Pantell v. Shriver-Allison Co., 
22 N.E.2d 497, 499, 61 Ohio App. 
119, appeal dismissed 19 N.I3.2d 
901, 13-5 Ohio St. 164—Snodgrass v. 
Cleveland Co-op. Coal Co., 167 N. 
E. 493, 496, 81 Ohio App. 470. 



56 C.J.S. 

other’s physical conduct in the pcrformarxc of the | 
scrviceJ 

'*Serzant,'* In its broadcst sense the term *'serv* j 
aut” includes any pcrson over whom persona! au- 1 
thority is exerciscd^ or who exerts himself or la- | 
bors for the hcneat of a master or crr.ployer;® anj/ ! 
one who works for, and under the direction o-r con- | 
trol of, another for salary or In a more j 

restricted sense a servant has bc^en di.nncd to be 
a person employcd to labor for the pleasure or in- 1 


tcr.'St ut a:vfther; in l;iw, on':* 

to rendcr Service or assistance in sorrx or 
criTiriH, h’:t ivithout :iuth iritv to liCt in phiCi 

of Ili’» v?nj y<rjt v/ho is t'j ri'!iilv*' 

per^oniil «<jrv:ce to n:s empl^jVvT ^-tht, than 
pi!r!?uit of au indv^rendxnt callii.t; an^'! whi in sue"' 
Service remains entirely under the cv-r-trol ara! d» 
rection of the hlter, v/h^’^ is calied* his 
periron emnlsy/ed to perfurm ^rrvice for roath.T 
his aflairs an<! v/ho. v;i:h re**p’Xt to his 


MA^TEIi AED .iEliVAXT 


7. lowa.—MeMdith Pub. Co. v. lowa 
Smployment Security OomniI».siun, 
6 N.W.2d 5, 11, 232 lowa 668. 

Kan.—Bush v, Wilgon & Co., 138 P. 
2d 457, 461, 157 Kan. *0—Sims v. 
Dletrlch, 124 P.2d 507. BOS, 155 
Kan, 310—Gamer v. Martin, 122 P. 
2d 735, 737, 1*55 Kan. 12—Houdek 
V. Gloyd, 107 P.2d 751, 754, 152 
Kan. 780—Hurla v. Capper Publi- 
cations, 87 P.2d 552, 557, 140 Kan. 
369. 

Mo.—Smlth V. Pine. 175 S^V,2d 761. 
765, 351 Mo. 1179—Mattan v. 

Hoover Co., 1S6 S.W.2d 557, 564. 
350 Mo, 606—Skidmore v. Hagjfard, 
110 S.W.2d 726, 729, 341 Mo. S27— 
Pfeifer v. United Bakers Supply 
Co., App., 160 S.W.2d 796, 800— 
Knudsen v. Kansas City Public 
Service Co., App., 141 S.W.2d 262, 
256. 

Tex.—R. E. Cox Dry Goods Co. v. 
Kellog. Clv.App., 146 S.W.2d 673. 
679, error refused—Moore ▼. Hob- 
erts, Civ.App,, 93 S,W.2d 286, 288. 
error refused. 

8- Ala.—Toranto v. Hattaway, 122 
So. 816, 819, 219 AlA 520. 

Mlch.—Croff V. Be Vriea, 284 N.W. 

118, 120, 253 Mlch. 180. 

Va.—Ginter^s Ex*r y. Shelton, 45 S. 

B. 802. 893, 102 Ya. 185, 188. 
Public servant aee the C.J.S, tltle 
Oincers $ 8, also 50 C.X p 862 
notes 16, 17. 

S. U.S.—In re Caldwell, B.C.Ark., 
164 P, 515—In re Scanlan, B.C.Ky., 
97 P. 26, 27. 

“A servant in law is any person, 
male or female, minor or of full 
age, paid or unpaid, who works for 
another with his knowledge and cen¬ 
sent.”—^Ryan v. Unsworth, 157 A. 
869. 870. 52 R.1 86. 

10, Mo.—Morgan v. Bownaan, 22 Mo. 
.'>38, 548—Kiser v. Suppo, 112 S.W. 
1005, 1007, 133 Mo.App. 19. 

Mont.—Jensen v. Baxbour, 8f P. 906, 
90S, 15 Mont. 582. 

N.J.—Frank v. Herold, ft A. 152, 68 
N.J.Ea. 443. 

N.D.—Minneapolis Iron Store Oo. v. 
Branum, 162 N.W. 543, 547, 36 N. 
D. 355, L.R,A.1917E 298. 

Or.—Shields v. Grace, 179 P. 266, 91 
Or. 187, 205. 

Tex.—Texas & N, O. R. Co. r. Par- 
soxis, Civ.App., 109 S.%Y. 240, 247. 


atrirmed 112 S.V:. 914, 102 Tex. r-T 
122 Am.S.R Sr.T. 

11, U.S.—n*Mid>r.i;tn v. N:Oi?aro 
.«^prayer Co.. J\C.I12, 16 F.:d 122, 
124. 

Ga.—Oorptts Juris qnoted in Sinall v. 
Nugrape Co. of Arof rica, 16T 
6^7. 608, 46 Ga.App —yurivh! 

General Accident & j 

Co, V. Lep, 136 RE, 173, 175, 31) 
Ga.App. 24 s. | 

Me.—Stevens v. Frost, 32 A.2d 161 
167, 140 Me. 1. i 

Tex.—OUv^r v. State, 144 S.W. 6?^4, 1 
616, C5 Tex.Cr. 150. ; 

39 O.J. p 33 not^* S. j 

Corpiu Jnris clted in support of '< 

slmiJar detlnltion of torm ‘Vm- ^ 

ployee.”—Simmons v. Kans is CUy i 
Jockey Club, 66 S.W.Sd 119. 124, 33 4 
Mo. 99. 1 

Othtr definitioni j 

(1) One who is engagfd, not mere- ! 

ly in doing work or Services for * 
another, but who !s in hJs j 

generally on or about rht» prejulise.-» 
or property of his empbiyer, and 
subiect to his dlrtction or control 
therein, and is genoraily iiable to bw' j 
dismlssed. , 

U.S.—CampfleJd v. Lang, C.C.Wia, 25 

F. 128, 131. 

5Io.—State v. Moyers, 82 ilo. 558. ; 
561, 62 Am.ri. 3S9. i 

(2) “One who serves or does Serv¬ 

ice voluntarily or involuntarily; a! 
person who is employed by another! 
for menia! olllces or for other labor, i 
and Is subje^‘t to his command; a \ 
person who labors or exerts himself ‘ 
for the benefit of onother. his mas- 
ter or employer; a saK»rdinato h<»Jp- ^ 
er.”—Lajole v. Rossl. 37 S.W.id 6S4. 1 
686, 225 Mo.App, 651—89 CJ, p 33 1 
note 8 lal (19). j 

12. Cal.—Western Indemnity Co, v. | 
rUIsbury, 159 P. 721, 723, 172 Cttl ] 
807—Brosius v. Orpheum Thir*GT 
Co., 60 r.2d 156, 158. 16 Ca!.App, 24 l } 
61 —Berkowitz v. Pe!ton, 46 P.2d 
755, 757, 9 Cal.App.2d 5i>—Pr^ o v. 
Roed. 27S P. 928, 93»», 99 Cal App. 
272—Giaoomini v, Pacific Lumber 
Co., S9 P. i: 59, 1060. 5 Cal.App. 
318. 

Ga.—HcnJcy v. Stnte. 2 S.KSd 139, 
143* 59 Oa..\rp. 595. 
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!fU —Uri{-">n of v. KaJ^-i’ 

hurs'., 15L.V*vvp 

X.Y»..rNTry V. PuX, 156 N',Y S 
02 Ml^r. vo. 

rA,-—McCoJV Pt r.r:r»j'hTi3f4r» 7, 

*’o., €3 A 79'J. :V= T'n, < 
K.R.A.,X.S., 544, r.2 7"^^ 

3.n,—PoHuftk V M/na U 

n Co.. 166 X.VA fif- 

»i. n-W*»'! 'V» r’ 

24^ IT 3, 62 42t--Cr.Ii 

rnn v. PJr^ 12« N.W m, 2>; 

RI?. 203. Ar)n,Oa^■.!lG3B 576. 

35 C.J, p 22 note 8 fa] HO). 

Slxnllar deftnitions 

(1> A T'+’‘n^o'n who ts subjf^ct to th* 
contr U of hl» empbyvr w’ith resr^^t 
to the xnanner in \vh:ch the detaP» 
of the v;«jrk are to b« p rformed.— 
I„awhon v. St. Jos/ph Veterin/iry 
L^b.>r;4tories, Mo., 252 SW, 44, 4t— 
Heisey v. ThJe Water Oil Co, Mo 
App,. 92 8.W.2d 922. 925. 

(2) One whoso f*iTjpl£*yer has 
order and control of w^^k dt’>n© by 
him, and who dir<^ets or may direcf 
the means as os the end.— 

Parmrrs' Reservoir ^ IrrigUion Co 
V. Fulton Inv. 255 P. 4 49, 45i>. 

81 Colo. €9—IndUHirial Coinmisslor* 
of Colorado v. 1« mfPs, 241 P. 72S, 
736, 76 Colo. —Amold v. Law- 
renoe, 313 P. 129. 120, 72 Colo. 628. 

(8) One who does work under th*' 
direction of another who not onl^ 
proscribes the nature of his Work, 
but diroets. or any mr.rociit insy «3h 
reci. the means also, ©r as it 
b£5«*n put, retains the powi*r of eois- 
troUlng the work,—Powers v. 
«fachusvtls lloma^opnthic IhsspAa: 

199 P. 294, 298. 47 C.C.A. 122, 
65 B-RA. 372, ceri-or.tH 
22 S.Ct. 932, 113 U.S. m. 46 BiTd, 
194. 

(4) One who rcpre*^w.ts th& wUl of 
the master, not only 4n tittin?at^ 
resuit of the work, bnt Ju tht 
talis by trhich the rt'su1fe Is accoJiv 
pitshed,—Hollemriin v, Taylor, 158 S. 
E, »?, S9, 299 K.C. 61w«. 

{5> Additional dc-finittons. 

Ohio.—IV.nti^H Shr!vcr-AUi.«csi Co., 

23 N.EXd !97, 499, 61 Ohio App. 
119, apreal 19 N.B.2ti 

1.'*' i >i. 164— 

Ci n\ Cc. !^T7 N 
K. 495. 4-,-E, 31 OhiO ApP- 
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Services of other persons for pay;25 a person who 
has another in his employ to do certain things in 
a regular and successive wayj^G a person or Corpo¬ 
ration employing workmen.27 The term may have 
different meanings in different connections.28 

The word '‘cmployee’' imports some sort of con- 
tinuous Service rendered for wages or salary and 
subject to the direction of the employer as to how 
the Work shall be done.29 In its broad significa- 
tion the term is used to designate one who is em- 
ployed;^*^ one who works for an employer or mas- 
ter;3i a clerk or workman in the Service of an 


§ 1 

employer ;32 one who works for wages or a sal¬ 
ary one who gives his whole time and Services 
to another for a financial consideration a per¬ 
son hired to work for wages as the employer may 
direct.S® 

‘^Employee” has also been defined as a person in 
constant and continuoiis Service,^® one who per- 
forms Services for another for a financial consid¬ 
eration exclusive of casual employment,^^ one 
whose time and skill are occupied in the business of 
his employer,and not attending to his own busi¬ 
ness or pleasure separate and apart from such cm- 


lowa.—State v. Foster, 37 lowa 404, 
407. 

25. U.S.— Corpus Jttxis g.uoted Iu 
Divine v. Levy, D.C.La., 36 P.Supp. 
55, 59. 

N.T.—^Matter of Fitzgerald, 45 N.T. 
S. 630. 632, 21 Misc. 226. 

26. U.S.— Corpus Juris q.tLOted iu 
Divine v. Levy, D.C.La., 36 F.Supp. 
55, 59. 

Del.—State v. Poster, 40 A. 939, 940, 
17 Del. 2189. 

27. U.S.— Corpus Juris Q.uoted ia 
Divine v. Levy, D.C.La., 36 F.Supp. 
5-5, 59. 

20 C.J. p 1244 note 41. 

28. R.I.—^Anderson v. Polleys, .16>5 
A. 436, 437, '53 R.I. 182, 

29. Wash.—Silis v. Sorenson, 73 P. 
2d 798, 801, 192 Wash. 318. 

“Employee:'’ 

Defined generally see 30 C.J.S. p 
226 note 2-p 231 note 32. 
Within National Labor Relations 
Act see infra § 28 (11). 

Similar defluitlous 

(1) An einployee is a servant of 
his master, who employs him and 
fixes the terms of his compensation, 
and who can direct and control all 
of the servantes movements in and 
about the work, and discharge him 
ad libitum, unless there is some spe- 
cial agreement which limits his au- 
thority,—^Angel v. Industrial Com- 
mission of Utah, 228 P. 609, 512, 64 
Utah 105. 

(2) An "employee” is one who con- 
tracts to produce a given resuit, sub¬ 
ject to the lawful orders and control 
of the employer in the means and 
methods used.—Caraher v. Sears, 
Roebuck & Co., 200 A. 324, 326, 124 
Conn. 409. 

(3) An “employee” Is one bound, 
in some degree, to the duty of Serv¬ 
ice and subject to the master’s com- 
mand regarding the method of doing 
work.—Home Savings & Loan Ass'n 
V. Carrico. -241 N.W. 763. 765, 123 
Neb. '25. 


Cook, 37 S.E.2d 159, 73 Ga.App. 
435. 

20 C.J. p 1241 note 75. 

Similar deduitious 

Ky.—Grubb v. Coleman Puel Co., 
114 S.W.2d 477, 479, 272 Ky. 847. 

Minn.—State ex rei. Gorcyzca v. City 
of Minneapolis. 219 N.W. 924, 925, 
174 Minn. 594. 

Mo.—Simmons v. Kansas City Jockey 
Club, 66 S.W.2d 119, 124, 334 Mo. 
99. 

20 C.J. p 1241 note 75 [a]. 

31. U.S.—Carroll v. Social Security 
Bo&rd, D.C.Ill., 44 F.Supp. 790, 791, 
reversed on other grounds, C.C.A., 
128 F.2d 876. 

111.—Hoebel v. Travelers Ins. Co., 
27‘5 Ill.App. 551, 664, 

20 C.J. p 1241 note 76. 

32. Minn,—State ex rei. Gorczyca v. 
City of Minneapolis, 219 N.W. 924, 
925, 174 Minn. 594. 

33. U.S.—Carroll v. Social Security 
Board, D.C.I11., 44 F.Supp. 790, 791. 
reversed on other grounds, C.C.A., 
128 F.2d 876. 

Conn.—Swiss Cleaners v. Danaher, 27 
A.2d 806, 809, 129 Conn. 33S. 

Ga.—^Atlanta, B. & C. R. Co. v. Cook, 
37 S.E.2d 159, 73 Ga.App. 435. 

111.—Hoebel v. Travelers Ins. Co.. 275 
Ill.App. 551, 564. 

Minn.—State ex rei. Gorczyca v. City 
of Minneapolis, 219 N.W. 924, 925, 
174 Minn. 694. 

Neb,—^Home Savings & Loan Ass’n 
v. Carrico, 241 N.W. 763, 765, 123 
Neb. 25. 

Ohio.—^Home Indem. Co. of N. T. v. 
Village of Plymouth, 64 N.E.2d 

, 248, 250, 146 Ohio St. 96. 

20 C.J. P 1241 note 77. 

34. Mo.—^Daub v. Maryland Casual- 
ty Co., App., 148 S.W. 58, 60, cer¬ 
tiorari Quashed State ex rei. Mary¬ 
land Casualty Co, v. Hughes, 164 
S.W.2d 274, 349 Mo. 1142. 

Ohio.—^Holmes v. Republic Steel 
Corp„ Com.Pl.. 69 N.E.2a 396, 410. 

35. U.S.—Campfteld v. Lang, C.C. 
Wis., '25 F. 128, 131. 

Similar defiuitious 

(1) One bound to duty of Service, 

27 


subject to master^s command as to 
manner in which work shall be done. 
—Meredith Pub. Co. v. lowa Em- 
ployment Security Commission, 6 N. 
W.2d 6, 11, 232 lowa 666. 

(2) One who works for, and under 
control of, another for hire.—Strick- 
er V. Industrial Commission of Utah, 
188 P. 849, 851, 55 Utah 603, 19 A. 
L.R. 1159. 

(3) One who works for, and under 
control of, his emplcyer.—Morgan v. 
Olmsted-Kirk Co., Tex.Civ.App., 97 
S.W.2d 260, 262, error dismissed. 

(4) One who works for a salary 
qr wages under directions.—In re 
Peck, 19 Hawaii 181, 182. 

36. Mo.—Daub v. Maryland Casual¬ 
ty Co., App., 148 S.W.2d 58, 60, 
certiorari quashed State ex rei. 
Maryland Casualty Oo. v. Hughes, 
164 S.W.2d 274, 349 Mo. 1142. 

Necessity of continuity of Service 
see infra § 2 f. 

37. Mo.—Daub v. Maryland Casual¬ 
ty COm App., 14S S.W.2d 58, 60, cer¬ 
tiorari quashed Maryland Casual¬ 
ty Co. V. Hughes, 164 S.W.2d 274, 

• 349 Mo. 1142, 

“The Word 'employee*, which is the 
correlative of ‘employer*, is com- 
monly used as signifying continuous 
Service, or as designating e person 
who gives his whole time and Serv¬ 
ices to another for a financial con¬ 
sideration, or as designating a per¬ 
son who performs Services for an¬ 
other for a financial consideration, 
exclusive of casual employment, or 
a person in constant and continuous 
Service, or a person having some 
permanent employment or position, 
or a person who renders regular and 
continuous Services, not limited to 
a particular transaction, or a person 
having a fixed tenure or position.*'— 
Daub V. Maryland Casualty Co., Mo. 
App., 148 S.W.2d 58, 60, certiorari 
quashed State ex rei. Maryland Cas¬ 
ualty Co. V. Hughes, 164 S.W.2d 274, 
349 Mo. 1142. 

38. U.S.—Texas & >. it, Cd. v. 
Smith. La., 67 F. 524, 52’7, 14 <XC, 
A. 509, 31 L.R.A. 321. 


30. Ga.—^Atlanta, B. & C. R. Co. v. 
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ployinent;3^ anyonc wfeo renders labor or Services 
to another.4® The term is applicable only to one in 
thc present Service of another, and does not em- 
brace one who has at some time been, but no long^er 
is, in thc employment of another.'*^ 

Althongh the term is often used in referring to 
deputies and assistants of public of5cers,^2 jn com- 
mon speech the term is usually applied to clerks, la- 
borers, and pcrsons rendering Service in similar ca- 
pacities;^* it rarely refers to the higher officers 
of a Corporation or government or to domestic 
servants,^^ and an *'employee” is generally distin- 
guished from an ofScial or officer, or one employed 
in a position of some authority.^5 Of course, like 
the term “servant,^' the term **employee” may have 
different meanings in different connections.**® 

''Employ,'' *'cmployed/' and ''employment/* The 
term “to employ” is not restricted to entering into 
a master and seneant relationship.^^ Similarly, 
while the word “employed’^ may be used to describe 
a master and servant relation/^ it does not neces- 
sarily import every sort of such relation.**^ “Em¬ 


ployment" has been defined, on the one hand, as the 
act of attending to the duties and Services of acr 
other,5® and, on the other hand, as the act of bir- 
ing.si 

Other terms, The term “liimping" in the ver- 
nacular of members of a trade union is used to des¬ 
ignate a method of doing* work where the contrac¬ 
tor is only the figurehead of the owner who pur- 
chases the material and assumes all the responsi- 
bility in connection with the contract.®^ 

“Straw boss" is a term sometimes applied to a 
boss without any authority,^^ or one who, in the 
absence of the real boss, is clothed with authori- 
ty.s^ A straw boss is a second foreman;^^ a sort 
of subforeman56 or superior servant^'^ 

c. Terms Oompared and Distingnislied 

The terms ‘'servant" and "employee" are generany 
held to be synonymous; they have also been compared 
with, and dlstfngulshed from, "laborer^' and other terms. 

The terms “servant" and “employee" are gener¬ 
ally held to be synonymous, ^ 8 although some dis- 


30. Or.—^Lesser v. Great Lakes Cas- 
ualty Co., 135 P.2d 810, 814, 171 
Or. 174. 

40. U.S.—De-Raef Corp. v. TJ. S., 
CtCl.. 70 F.Supp. 264, 260. 

Ga.—Atlanta, B. & C. R. Co. v. Cook, 
37 S.E.2d 159, 73 Ga.App. 435. 

X.J.—«Watson v. Watson Mfg-. Co., 
30 X.J.Eq. 588, 690. 

41. Ind.—Koch v. Wix, 25 N.E.Sd 
277. 279, 108 Ind.App. 20. 

«fit. lU.—HelUwell v. Sweitzer, 115 
N.E. 810, 812, 278 IU. 248. 

20 C.J. p 1244 note 29. 

43. Conn.—Swiss Cleaners v. Bana- 
her, 27 A.2d 806, 1809, 129 Conn. 
338. 

Xeb.—Home Savingrs & lioan Ass‘ii 
V. Carrico, 241 N.W. 763, 765, 123 
Neb. 2S. 

Ohio.—Home Indem. Co. of N. T. v. 
Villae© of Plymouth, 64 N.E.2d 
248, 250, 146 Ohio St. 96. 

44. U.S.—U. S. V. Soblierbolz, D.C. 

Ark,, 131 F. 616, 624, i 

■'onn.—Swiss Cleaners v. Danaher, 
27 A.2a 506, SOO, 129 Conn. 338. 

Ohlo.^—Home Indem. Co. of N. T. v, 
Vinag-> of Plymouth, 64 N.E.2d 
24S. 250, 146 Ohio St. 96. 

—Home Savines Loan Ass*n 
V. Oarrlco, 241 N.W. 763, 763, 123 
Neb. 25. 

20 aJ, p 1244 note 30. 

4&. U.S.-—CarroU v. Soclal Security 
Hoard, D.C.in., 44 F.Supp. 790, 791, 
rev-ersed on other grounds, aC.A.. 
128 F.2d S76. 

XH,—Abbott V. Lewis, 88 A. 98, 101, 
77 X.H. 94. 98. 

20 C.J, p 1244 note 31. 


“The term ‘employee* is used gen- 
erally to distinguish one who per- 
forms Services for another from one 
who serves the public at large.”— 
Stone V. U. S., D.C.Pa., 65 F.Supp. 
230, 233. 

«ZJzecTitive employee” 

The term “executive employee” 
has a general popular and accepted 
significance differentiating it from 
ordinary employees, and it carries 
the idea of supervision of or control 
over ordinary employees.—Ralph 
Knight, Inc., v. Mantel, C.C.A.Mo., 
135 P.2d 614, 617. 

46. U.S.—State Farm Mut. Automo¬ 
bile Ins. Co. V. Brooks, D.C.Mo., 43 
F.Supp. 870, iS72, reversed on oth¬ 
er grounds 136 F,2d 807, certiorari 
denied 64 S.Ct 80. 320 U.S. 768, 
88 L.Ed. 459. 

Mo.—State ex rei. Maryland Casual- i 
ty Co. V. Hughes, 164 S.W.2d 274, 
277, 349 Mo. 1142, (juashing certio¬ 
rari Daub V. Maryland Casualty 
Co., 148 S.W.2d 68. 

R.I.i—Anderson v. PoHeys, 165 A. 
436. 437, 53 R.I. 182. 

47. Wash.—Clark v. Housing Au- 
thority of Town of Fort Orchard, 
171 P.2d 217, 221, 25 Wash.2d 419. 

Definition of “employ” as used other- 
wise than in master and servant 
connection see 30 C.J.S. p 222 note 
36-p 225 note 1. 

48. Mo.—Daub v. Maryland Casual¬ 
ty Co., App., 148 S.W.2d 58, 60, cer¬ 
tiorari Quashed State ex rei. Mary¬ 
land Casualty Co, v. Hughes, 164 
S.W.2d 274, 349 Mo. 1142. 

49. Mo.—^Daub v. Maryland Casual- 
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I ty Co., App., 148 S.W.2d 58, 60, 
certiorari quashed State ex rei. 
Maryland Casualty Co. v. Hughes, 

, 164 S.W.2d 274, 849 Mo. 1142. 

50. Mo.—State v. Canton, 43 Mo. 46, 

51. 

20 C.J. p 1246 note 58. 

'‘Employment" defined generally see 
30 C.J.S. p 233 note 43-p 23'5 note 
89. 

51. N.T.—People T. Hyde, 89 N.T. 
11, 16. 

52. N.T.—^People v. 'Weinseimer, 102 
N.Y.S. 679, 681, 117 App.Div. 603. 
“The Tumper' merely furnishes 

the labor and acts as superintendent 
upon an agreed compensation for his 
Services.” —People v. Weinseimer, su¬ 
pra. 

53. IU.—Momence Stone Co. v. 

Groves, 64 N.E. 335, 336, 197 111. 88, 
91. 

60 C.J. p 13'6 note 2. 

54. Ark.—St. Louis & N. A. R. Co. 
V. Midkiff, 87 S.W. 446, 447, 75 Ark. 
263. 

55. Tex,—^Forge.v. Houston «& T. C. 
R. Co., 90 S.W. 1118, 1119, 41 Tex. 
Civ.App. 81. 

56. 111.—^Momence Stone Co. v. 

Groves, '64 N.E. 335, 336, 197 IU. 
88, 91. 

57. Ark.—St. Louis & N. A. R. Co. 
V. Midkife, 87 S.W. 446, 447, 75 Ark 
263. 

58. Cal.—Western Indemnity Co. v. 
Pillsbury, 159 P. 721, 723, 172 Cal. 
'807—Brosius v. Orpheum Thoater 
Co., 60 P.2d 156, 13!S, 16 Cal.App. 
2d 61—'Darmour Productions Cor- 
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§ 2 


fcinctions have been noted.5® 

The relation between the terms “manufacturer^* 
and ^'servant*' is discussed in Manufactures § 1. 

^Laborer^' is often used interchangeably with 
“employee’'®0 and '^servant but it has also been 
distinguished from the latter,^^ and has been held 
not to include individuals whose principal eflforts 
are directed to the accomplishment of some mental 
task, such as ministers, lawyers, doctors, and teach- 
ers.®3 

The term ^^worknian” or *'workingman” has been 
compared with,64 and distinguished from,®® ^'em- 
ployee;^’ and it has likewise been compared with,66 
and distinguished from,67 ‘‘servant/’ 

§ 2. Essentials of Relation 

a. In general 


b. Contractual basis o£ relation 

c. Right to enter into relationship 

d. Direction and control 

e. Compensation 

f. Services 

a. In General 

Although various elements may tend to Indicate the 
existence of a master and servant relation, no one fact 
or circumstance is necessarily conclusive; ordinarily the 
questlon is one of fact to be determined from a!l the 
circumstances of the case. 

Although the authorities have frequently enu- 
merated various elements the presence of which 
tend to indicate that a given relationship is that of 
master and servant, 68 it has been pointed out that 


poration, 27 P.2d 664, 665, 135 Cal. 
App. 351—People v. Grier, 128 P.2ci 
307, 210, 53 Cal.App.2d Supp. 841. 
Ga.—Atlanta, B. & C. R. Co. v. Cook, 
37 S.E.2d 159, 73 Ga.App. 435. 
Mass.—McDermotfs Case, 186 N.E. 

231, 232, 283 Mass. 74. 

N.H.—^Wemyss v. Wyoming Valley 
Paper Co., 172 A. 438, 440, 86 N. 
H. 587. 

N.T.—Burdo v, Metropolitan Life 
Ins. Co., 4 N.Y.S.2d 819, 820, 254 
App.Div. 26. 

Pa.—Carville v. A. F. Bomot & Co., 
136 A. . 652, 66«, 288 Pa. 104. 
Tenn.— Corpus Juris cited in Sledge 
V. I^unt, 12 S.W.2d '629, 631, 157 
Tenn. 606—Hand v. Cole, 12 S.W. 
922. 88 Tenn. 400, 405, 7 L.R.A. 96 
—Corpus Juris clted ia Tennessee 
Valley Appliances v. Rowden, 146 
S.W.2d 845, 848, '24 Tenn.App. 487. 
Tex.—Oliver v. State, 144 S.W. 604, 
616, 65 Tex.Cr. 150. 

Wash.—Silis v. Sorenson, ,73 P.2d 
798, 801, 192 Wash. 318. 

39. C.J. p 33 note 8, p 34 note 10. 

59. Mass.—Dermotfs C^tse, 186 N.E. 
231, 232, 283 Mass. 74. 

60. Ind.—P^ndergast v. Yandes, 24 
N.E. 724, 124 Ind. 159, 8 L.R.A. 
849. 

35 C.J. p 92$ note 26. 

A **farm laborer/’ as ordinarily 
understood, is one who labors on a 
farni in raising- crops, or in doing 
general farm work.—H. Duys & Co. 
V. Tone, 6 A.2d 23, 28, 126 Conn. 300. 

61. La.—State v. Rose, 61 So. 496, 
497, 126 La. 462, 26 L.R.A.,N.S., 
821. 

35 C.J, p 926 note 27. 

62. N.Y.—^Wakefleld v. Fargo, 90 N. 
Y. 213, 218. 

63. Cal,—Universal, Pictures Corpo¬ 
ration V. Superior Court in and for 
Los Angeles Couiity, 60 P.2d 500, 
601, 9 Cal.App.2d 490. 


64. U.S.—In re Crown Point Brush 
Co., D.C,N.Y., 200 F. 882, 684. 

N.Y.—Bowne v. S. W. Bowne Co., IIC 
N.E. 264, 265, 221 N.Y. 28. 

65. N.Y.—Europe v. A d d i s o n 

Amusements, Inc., 131 N.E. 760, 
751, 231 N.Y. 105. 

71 C.J. p 178 note 78 [b]. 

66. U.S.—In re Crown Point Brush 
Co., D.C.N.Y., 200 P. 882, 884. 

71 C.J. p 178 note 84 [al. 

67. U.S.—In re Greenewald, B.CPa., 
99 F. 705, 706, 3 Am.Bankr. 696. 

7i C.J. p 1‘78 note 84 [b]. 

68. U.S.—Matcovich v. Anglim, C.C. 
A.Cal., 134 F,2d «34, certiorari de- 
nied 64 S.Ct. 46, 320 U.S. 744, 88 
L.Ed. 441—Williams v. U. S., C.C. , 
A.Ill., 126 F.2d 129, certiorari de-1 
nied 63 S.Ct. 52, 317 U.S. 655, 87 
L.Ed. 627—^Underwood v. Commis- 
sioner of Internal Revenue, C.C.A. 
4, «6 P.2d 6'7—^Aberdeen Aerie. No. 
24 of Fraternal Order of Eagles v. 

U. S., D.C.Wash., 60 P.Supp. 734, 
appeal dismissed, C.C.A., Squier v. 
Seattle Aerie No. 1 of Fraternal 

. Order of Eagles, 142 F.2d 462, af- 
firmed 148 P.2d 656—Kentucky 
Cottage Industries v. Glenn, D.C. 
Ky„ 39 F.Supp. 642. 

Cal,—Empire Star Mines Co. v. Cal- 
ifornia Employment Commission, 
168 P.2d 686, 28 Oal,2d 33—Clarke 

V. Hernandez, App., 179 P.2d 834— 
Washko V. Stewart, 67 P.2d 144, 
20 Cal.App.2d 347. 

111.—Thiel V. Material Service Cor¬ 
poration, 5 N.E.2d 88, 364 111. 539. 
Miss.—Texas Co. v. Jackson, 166 So. 
546, 174 Miss. 737. 

N.J.—Younkers v. Ocean County, 33 
A.2d 898, 130 N.J.Law 607. 

Ohio.—^Pantell v. Shriver-Allisou Co., 
22 N.E.2d 497, 61 Ohio App. 119, 
appeal dismissed 19 N.E,2d 901, 
135 Ohio St. 164. 

Ut ah.—Intermountain Speedways v. 
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Industrial Commission, 126 P.2d 
22, 101 Utah 573—Gleason v. Salt 
Lake City, 74 P.2d 1225, 94 Utah 3 
—^Weber County-Ogden City Relief 
'Committee v. Industrial Commis¬ 
sion of Utah, 71 P.’2d 177, 93 Utah 
85. 

Wis.—Employers Mut. Liabllity Ins. 
Co. V. Brower, 272 N.W. 359, 224 
Wis. 485—Town of Eagle v. Indus¬ 
trial Commission, 266 N.W. 274, 
221 Wis. 274. 

Designatloa by parties 

The existence of the relation of 
master and servant does not depend 
on how the parties designate each 
other; nor is it afCected by provi- 
sio‘ns or stipulations in the con- 
tract that their relationship should 
not be considered that of master 
and servant. 

U.S.—Lee v. Remington Hand, D.C. 

Cal., &8 F.Supp. 837. 

N.Y.—Fidei Ass*n of New York v. 
Miller, 20 N,Y.S.2d 381, 259 App. 
Div. 486, affirmed In re Fidei Ass’n 
of N. Y., 39 N.E.2d 265, '287 N.Y. 

' 626. 

Pa.—Commonwealth v. McNelly, 
Com.Pl., 56 Dauph.Co. 95—Com¬ 
monwealth v. Wertz, Com.Pl., 63 
Dauph.Co. 353. 

Utah.—Chatelain v. Thackeray, 100 
P.2d 191, 98 Utah 625. 

Va.—Unemployment Compensation 
Commission v. Harvey, 18 S.E.2d 
390, 179 Va. 202. 

Skill 

(1) Even where skill is required, 
if bccupation is one which ordinew- 
ily is considered as a function of 
the regular members of the house- 
I hold or an incident of business es- 
tablishment of employer there is an 
inference that actor is e servant.— 
First Nat. Bank of Oxford v. Missis- 
sippi Unemployment Compensation 
'ommission, 23 So.2d 534, 199 Miss. 
97. 
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no one fact or circumstance is necessarily conclu- 
sive.«9 Hence, whether an individual is a servant 
or cmployee or occupies some other relationship or- 
dinarily is a question of fact,^® to be determined 
from all the facts and circumstances of the caseJ^ 


In the absence of a statutory provision to the con- 
trary, working members of a partnership will not 
be considered employees.72 In determining whether 
between parties is that of niaster and 
servant rather than some other legal relationship, 


(2) Fact that particular occupa- 
tion involves technical skill putting 
control of details beyond capacity of 
employer does not preclude member 
of skilled profession from becoming 
an employee, since the right to c<ra- 
trol may «xist although the ability 
to do so does not.—Tetting v. Hotel 
Pflster, 26$ N.W. 249, 221 Wis. 14L 
Fnmisliizigr transporiiatioxL 
Fact that employee fumlshed his 
own transportation does not affect 
his status as an employee.—Cureic v. 
Nelson Display Co., 64 P.2d 1153, 19 
Cai.App.2d 46. 

®9. Cal.—^Washko v. Stewart, 67 P. 

2d 144, 20 Cal.App.2d 347. 

Utah,—^Weber County-Ogrden City 
Rellef Committee v. Industrial 
Commission of Utah, 71 P.2d 177, 
03 Utah 85. I 

Benefit alone to alleged master j 
does not create the relation of mas- 
ter and servant.—Gleason v. Salt 
Lake City, 74 P.2d 1225, 94 Utah 1. 

70. U-S.—^National Campaign Com¬ 
mittee V. Rogan, D.C.Cal., 69 F. 
Supp. 679. 

Conn.—Electrolux Corporation v. 
Banaher, 23 A.2d 135, 128 Conn. 
342. 

Neb.—Curry v. Bruns, 285 N.W. 88, 
186 Neb. 74. 

Pa.—Rodgers v, Washington County 
Inst Dist, 87 A.2d 610, 349 Pa. 
357. 

71- U.S.—^Walling v. Sanders, C.C.A. 
Tenn., 136 P.2d 78—^National Cam- 
paign Committee v. Rogan, D.C. 
Cal., 69 P.Supp. 679—Riggs v. 
Standard Oil Co., C.C.Minn., 130 
P. 199. 

111.—Teates v. Illinois Cent. R. Co., 
89 N.E, 338, 241 111. 205. 

Neb.—Curry v. Bruns, 285 N.W. 88, 
136 Neb. 74. 

N.J.—^PenwSck v. XJnempIoyment 
Compeasation Commission, 38 A.2d 
849, 132 N.J.Law 185, reversed on 
other grounds 44 A.2d 172, 133 N. 
J.Xjaw 295. 

N.T.—Coffin V. Reynolds, 37 N.T. 640, 

5 Transc.App. 74—People v. Sher- 
man, 10 Wend. 29S, 26 Am.D. 563. 

Pa.—^Rodgers v. Washington Coun¬ 
ty Inst. Dist, 37 A.2d 610, 349 Pa. 
857- 

Wis.—Sater v. Citzes Service Oll Co„ 
291 N.W. 356, 235 Wis. 32. 
Goveroment-soldier relation as not 
that of master-servant see Army 
and Navy S 85. 

Bfieot 03L btutiness practices 
Xn determining whether overrid- 
Ing royalty owners ware employers 


of laborer suing to recover unpaid 
wages and liQUidated damages, al- 
though fundamental legal rights naay 
not be sacriflced. where the question 
is two-slded and sensitively balanced 
one way or the other, the courts may 
consider how decision may help or 
hinder accepted buslness practices.— 
Divine v. Levy, D.C.La., 36 P.Supp. 
65. 

Persoas held servants or employees 

(1) Lessor of premises.—Johnson 
Oil Reflning Co. v. Gillam, 266 111. 
App. 53*1. 

(2) Physician generally.—Hamil- 
ton V. Salopek, 161 P.2d 955, 71 Cal. 
App.2d 104. 

(3) Pieceworker.—Ocean Accident 
& Guarantee Corporation v. Kenni- 
son, 26 P.2d 113, 42 Ariz. 349. 

(4) Railroad p h y s i c i an.—New 
York Cent. R. Co. v. Wiler, 177 N.E. 
205, 124 Ohio St. 118. 

(5) Share cropper.—Priemel v. 
Crouch, Tex.Civ.App., 189 S.W.2d 
764, refused for want of merit. 

(6) Other persons. 

Cal.—Grand v. Kasviner, 163 P. 243, 
28 Cal.App. 580. i 

Mo.—State ex rei. Smith v. Joynt, 
127 S.W.2d 708, E44 Mo.. 686. 

N.J.—Miciell v. Brie R. Co., 37 A.2d| 
123, 131 N.J.Law 427—Gingarelli v. 
Gingarelli, 11 A.2d 739, 124 N.J. 
Daw 299—Schuman v. Zurawell, 47 
A.2d 560, 24 N.J.Misc. 180. 

N.Y.—^Richardson v, Abendroth, 48 
Barb. 162, 164—Vincent v. Bam- 
ford, 33 N.T.Super. 506, 1 J, & S. 
506, 12 Abb.Pr.,N.S., 262, 2'54, 42 
How.Pr. 109,. 

Pa.—^Weaver v. Wheaton, 2 Pa.Co. 

428, 420, 3 Del.Co. 108. 

Tex.—Underberg v. Yates, Civ.App., 
194 S.W.fd 277—Golden v. Wllder, 
Civ.App., 4 S.W,2d 140. 

39 C.J. p 35 note 23. 

Persons held not servants or em. 
ployees 

(1) Agricultural laborer.—Burgess 
V. Carpenter, 2 S.C. 7, 10, 16 Am.R. 
643. 

('2) Expert acconntant.—Callan v. 
Hample, 236 P, 650, 73 Mont. 321. 

(3) Offleers and managers of Cor¬ 
poration, 

U.S.—^Wells V. Southern M. R. Co., 
C.C.Minn., 1 F. 270, 272, 1 Mc- 
Crary 118. 

N.Y.—Palmer v. Van Santvoord, 47 
N.E. 915, 163 N.Y. 612, 38 LR.A. 
402. 

Pa.—Carville v. A. P. Bornot & Co., 
135 A. 652, 288 Pa. 104. 
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(4) Railroad physician.—Quinn v. 
Kansas City, M. & B. R. Co., 30 S. 
W. 1036, 94 Tenn. 713, 716, 45 Am. 
S.R. 767, 28 L.R.A. 552. 

(5) Road commissioner.—McMan- 
us V. Weston, 41 N.E. 301, 164 Mass. 
263, 26'6, 31 L.R.A. 174. 

(6) School teacher.—School Dist. 
No. 94 of Grant County v. Gautier, 
73 P. 964, 13 Okl. 194, 204. 

(7) Special ofllcer for th«ater.— 
Healey v. Lothrop, 50 N.E. 540, 171 
Mass. 263, 264. 

(g) Other persons. 

U.S.—Sims V. Talbert, D.C.S.C., 52 
P.Supp. 688, reversed on other 
grounds, C.C.A., 143 P.2d 958— 

Crom V. Cernent Gun Co., D.C.Dol., 
46 P.Supp. 403—Divine v. Levy, D 
C.La., 36 P.Supp. 55. 

Cal.—Parker v. Trefry, 136 P.2d 55, 
'68 Cal.App. 2d 69. 

Del.—State v. Conover, 3 Harr. 565. 
D.C.—Silverman v. 0.sbome Reg’s- 
ter Co., App.D.C., 156 P.2d 879, cer¬ 
tiorari denied 67 S.Ct. 126. 

La.—MeCann v. Todd, 14 So.2d 469, 
203 La. 631. 

Miss.—Texas Co. v. Wheeless, 187 
So. 880, 18-5 Miss. 799. 

Tenn,—Cocking v. Ward, Ch., 418 S.W. 
287. 

Wash.—Bedgisoff v. Morgan, 162 P. 
2d 238, 23 Wash.2d 737, oplnlon ad- 
hered to on rehearing 167 P.2d 
422, 24 Wash.2d 971. 

39, C.JT. p 35 note 23. 

72. Mich.—^Auten v. Michigan Un- 
employment Compensation Com¬ 
mission, 17 N.W.2d 249, 310 Mich. 
453. 

Sharing profits and losses 

(1) Contract by whlch operator of 
finance company engaged another to 
manage the business and share the 
proflts and losses was not a contract 
of employment but created a part¬ 
nership.—^Duvic V. Home Pinance 
Service, La.App., 23 So.2d 790, 

(2) Where contractors agreed to 
pay superintendent a speclfied sum 
per month and one-half of pioflts 
from construction contracts, which 
contractors were bound to perform 
but to which the superintendent was 
not a party, the superintendent was 
an employee and not a partner.— 
Brown V. Neyland, Tex.Civ.App., 161 
S.W.2d 833, afiirmed in part and re¬ 
versed in part on other grounds Ney¬ 
land V. Brown, 170 S.W.2d 207, 141 
Tex. 53, modifled on other grounds 
on rehearing 172 S.W.2d 89, 141 Tex, 
253. 
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§ 2 


it is necessary to consider the tisual attributes of 
each.'7S The relationship between parties may be 
that of employer and employee for one purpose, and 
some other relationship for other purposes.'^^ 

b. Oontractnal Basis of Relation 

The relation of master and servant arises out of 
contract, the assent of both parties being essential. 

The relation of master and servant arises out of 
contract,'^5 the assent of both parties being essen¬ 
tial, as discussed infra § S. The relation does not 
arise between employees and one who has made ad- 
vances to, .or guaranteed the accounts of, the busi- 
ness in which they are employed,76 or even one who 
has agreed with the owner to pay the salaries of em- 
ployees.'^'^ Nevertheless, it has been held that as 
to third perso-ns it is not requisite that any actual 
contract should subsist between two parties to con¬ 
stitute them master and servant, it being sufficient 
that the work is done by one for the other with the 
latter^s knowledge and assent and it has also 
been held that employees working on a day-to-day 
basis without any contract for any specified period 


of employment occupy a status rather than a con- 
tractual relationship.79 As to one not a party there- 
to, a written contract is not conclusive in determin- 
ing whether the relationship between the parties is 
that of master and servant.^o 

Effect of servanfs agreemcnt with third person, 
The fact that a servant performing Services for his 
master has entered into an agreement with a third 
person by which it is provided that he is to be 
deemed, while so engaged, the servant of the lat- 
ter, cannot alter the real relation between him and 
his employer.SI 

c. Right to Enter into Relationship 

Any person not under a lega! disability Is capable 
of becoming efther a master or servant; a person may 
dispose of his own labor as he wishes provided he does 
not violate a contract or statute, and an employer has 
the right freely to contract and to select his employees 
In the absenoe of statutory inhibitions. 

As a general rule every person of the full age of 
twenty-one years, and not under any legal disabil¬ 
ity, is capable of becoming either a master or a 


73. XJ.S.—^Yearwood v. U. S., D.C.La., 
55 F.Supp. 296. 

74. Cal.—^Nelson v. Abraham, 177 
P.2d 931, 29 Cal.2d 745. 

Mass.—^Wescott v. Toung, 176 N.E. 
1'53, 275 Mass. 82. 

75. U.S,—U. S, V. Wholesale Oil Co., 
C.C.A.Kan., 154 F.2d 745—N. L. R. 

B. V. Knoxville Pub. Co., C.C,A.8, 
124 F.2d 8'7'5—^Fersing v. Fast, 
Cust. & Pat.App., 121 P.2d 531— 
Fleming v. A. H. Belo Corporation, 

C. C.ATex., 121 F.2d 207, afflrmed 
Walling V. A. H. Belo Corpora¬ 
tion, 62 S.Ct. 1223, 316 U.S. 624, 86 
L.Ed. 1716, rehearing denied '63 S. 
Ct. '76, 317 U.S. 706, 87 L.Ed. 563— 
Benway v. Missouri-Kansas-Texas 
R. Co., D.C.Okl., 26 F.2d 388— 
Fleming v. Stone. D.C.Ill., 41 F. 
Supp. 1000, reversed on other 
grounds, C.C.A., Walling v. Stone, 
131 F.2d 461. 

Me. — Copp V. Paradis, 157 A. 228, 
130 Me. 464. 

Minn.—Gonyea v. Duluth, M. & I. R. 
Ry. Co., 19 N.W.2d 384, 220 Minn. 
225—Ledoux v. Joncas, 204 N.W. 
635, 163 Minn. 498. 

Miss.—Texas Co. v. Jackson, 165 So. 

546, 174 Miss. 787. 

Mo.—Miller v. St. Louis Realty & 
Securities Co., App., 103 S.W.2d 
510 — Hodge V. Felner, App., 78 S. 
W.2d 478, afflrmed 90 S.W.2d 90, 
3318 Mo. 268, 103 A.L.R. 483—La- 
joie V. Rossi, 37 S.W.2d 684, 225 
Mo.App. 651. 

N.J.—^Winkelstein v. Solitaire, 2‘7 A. 
2d 8-68, 129 N.J.Law 38, afflrmed 31 
A.2d 843, 130 N.J.Law 15S—Mais- 
winkle v. Penn Jersey Auto Supply 


Co., 2 A.2d 593, 121 N.J.Law 349. 

N.T.—Goldstein v. State, 9 N.T.S.2d 
799, 256 App.Div. 141—Osborg V. 
HofCman, 300 N.Y.S. 690, 252 App. 
Div. 1587, afflrmed 19 N.E.2d 924, 
280 N.T. 528—Paulsen v. Kahn, 288 
N.Y.S, 622, 248 App.Div. 744—Meo 
V. Bloomgarden, 261 N.Y.S. 279, 
237 App.Div. 325, appeal dismissed 
186 N.E. 20'7, 262 N.Y. 72—Nalli 
V. Peters, 211 N.Y.S. 411, 213 App. 
Div. 735, modified on other grounds 
149 N.E. 343, 241 N.Y. 177, motion 
for reargument or to amend remit¬ 
titur denied 150 N.E.2d 566, 241 N. 
Y. 587. 

N.C.—Holleman v. Taylor, 158 S.E. 
188, 200 N.C. 618. 

Ohio.—Floyd v. Du Bois Soap Co., 
41 N.E.2d 393, 139 Ohio St. 520, 
reversed on other grounds 63 S. 
Gt. 169, 317 U.S. 596, 87 L.Ed. 488 
—Ohio Cas. Ins. Co. v. Capolino, 
App., 65 N.E.2d 287. 

Okl.—CfOrpus Juris (luoted in South- 
land Cotton Oil Co. v. Renshaw, 
299 P. 42'5, 428, 148 Okl. 107—Ham- 
ilton V. Randall, 276 P. 705, 136 
Okl. 170—^Palmer v. Skelly Oil Co., 
263 P. 440, 129 OkV 32. 

Pa.—Steffy v. City of Reading, Com. 
Pl., 87 Berks Co.L.J. 91, 36 Mun. 
L.R. 133, afflrmed 46 A.2d 182, 353 
Pa. 639. 

R.I.—^Anderson v. PoUeys, 165 A. 436, 
53 R.I. 182, 

Tex.—^^Yheat v. Texas Co., Civ.App., 
159 S.W.2d 238, reversed on other 
grounds Texas Co. v. Wheat, 168 
S.W.2d 632, 140 Tex. 468—Younger 
Bros. V. Moore, Civ.App., 135 S.W. 
2d 780, error dismissed, Judgment 
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correct—Carter Publications v. Da- 
vis, Civ.App., 68 S.W.2d '640, error 
refused—^West Texas Produce Co. 
V. Pate. Civ.App., 64 S.W.2d 381. 

Wis.—Lincoln County v. Industrial 
Commission. 279 N.W. 632, 228 

Wis. 126—Culbertson v. Kieckhef- 
er Container Co., 222 N.W. 249, 197 
Wis. 349. 

39 C.J. p 34 note 15. , 

Essentials of contract see infra § 6. 

TS. Okl.—Corpus Juris quote d in 
Southland Cotton Oil Co, v. Ren¬ 
shaw, 299 P. 425, 428, 148 Okl. 107. 

S.D.—Roberts v. Brown, 153 N.W. 
765, 35 S.D. 618. 

77. Okl.—Corpus Juris quoted in 
Southland 'Cotton Oil Co. v. Ren¬ 
shaw, 299 P. 425, 428, 148 Okl. 107. 

Pa.—Moffett V. Masontown Glass Co., 
39 Pa.Co. 581—Steffy v. City of 
Reading, Com.Pl., 37 Berks Co.L.J. 
91, 86 Mun.L.R. 133, afflrmed 46 A. 
2d 182, 353 Pa. 539. 

39. C.J. p 34 note 18. 

78. N.J.—Winkelstein v. Solitare, 27 
A.2d 868, 129 N.J.Law 38, afflrmed 
31 A.2d 1843, 130 N.J.Law 158. 

79. N.C.—^Pearson v. Equitable Life 
Assur. Soc. of* U, S., 194 S.E. 661, 
212 N.C. 731. 

Commencement and duration of em¬ 
ployment generally see infra § 8. 

80. Tex.—Gulf Reflning Co. v. Rog- 
ers, Civ.App., 67 S.W.2d 183. 

81. Okl.—Corpus Juris quoted in 

Southland Cotton Oil Co. v. Ren¬ 
shaw. 299 P. 425, 428, 148 Okl. 107. 

39 C.J. p 34 note 19, 
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Mrvant.8* Howe-ver, in order that a contract of 
hiring and Service may be legally binding, it is nec- 
essary that, at tbe time such a contract is entered 
into, thc party about to be hired should be free 
from any other engagement incompatible with tnat 
into which he is abont to enter; in other words, 
he must be sui juris.83 Every person has a legal 
right to dispose of his own labor as he wishes and 
to vvork for whom he pleases he is at liberty to 
withhold or give his labor on such terms as he 
ilecms proper*® as long as he does not violate an 
cxpress contract®® or statute.®^ In the absence of 
statutory inhibitions the employer also has the right 
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freely to contract, the right to selcct his employecs, 
and to conduct his business in any manner satis- 
factory to himself;»« and tlais right has frequently 
been mentioned as one of the tests to determine 
whether a master and servant rclation exists.®® 
Since as discussed supra subdivision b of this scc- 
tion, ’the relation of master and servant is purdy 
contractual, it follows that if either parLy is in- 
capable of contracting there is no mutuality and 
neither is bound.®» 

d. Direction and Oontrol 

(1) In gencral 

(2) Several niasters or employers 


m. Okl.—Southland Cotton Oil Co. 
T. Renshaw, 209 P. 426» 14S Okl. 
107. 

Ooxpoztttioii 

(1> A Corporation» aJthough It is 
an artlficlal invisible being, may be 
a. master or employer with relation 
to Its employees. —Holmes v. Repub- 
llc Steel Corp.» Ohio Com.Pl., 69 N. 
B.2d 396. 

(2) Power of Corporation to hire 
*»mployees see Corporations § 1251. 

83« Okl.—Southland Cotton Oil Co. 
V. Renshaw, 299 P. 425, 148 Okl. 
107. 

84. TJ.8.—N. li. R. B. v. Knoxville 
Pub. Co.. C.C.A.e. 124 F.2d «76. 
Minn.—Gonyea v. Duluth, M, & 1. 
R. Ry. Co., 19 N.W.2d 384. 220 
Minn. 225. 

Okl—OoiptUf Jttxis atwted la South¬ 
land Cotton Oil Co., 299 P. 425, 
429, 148 Okl. 107. 

39 aX p 85 note 21—68 CJ. p 666 
note 71. 

xmsxcnloiL maa 

A nonunion employee has the same 
ri8bt to protect his family and 
©arn a livelihood as though he were 
a member of a union, and his right, 
privilege. and opportunity of joining 
a Union or reftxsing to join should be 
protected as any other rig“ht which 
be possesses.—Tellow Cab Operati ng 
Co. V. Taxi-Cab Drivers Local Union 
Xo. 889 of Oklahoma City. D.C.Okl., 
35 P.Supp. 403, reversed on other 
grounds Taxi-Cab Drivers Dooal Un¬ 
ion No. 889 of Oklahoma City, Okl., 
V. Tellow Cab Operating Co., C.C.A., 
123 F.2a 262. 

86^ Ala.—^Alabama State Pederation 
of Labor v. McAdory, 18 So.2d 810, 
348 AIsl, 1, certiorari dismissed 65 
aCt 1384, 325 U.S. 460, 89 L.Ed. 
1725. 

:^onn.—Cohn & Roth Electric Co. v. 
Brlcfclayers*. Masons* & Plasterers’ 
Local Union, No. 1, 101 A, 669, 92 
Conn- 161, 8 A.L.R 887. 

88 CJr. n 666 note 72. 


8S. N.Y.—Maisel v. Sigman, 206 N. 

T.S. 807. 123 Misc.' 714. 

63 C.J. p 6C5 note 73. 

87. N.Y.—Maisel v. Sigman, supra. 

88. U.S.—^Aberdeen No. 24 of 

Fraternal Order of T iles v. U. S., 
D.C.Wash., 60 F.Siipp. 734, appeal 
dismissed, O.C.A., Squier v. Seattle 
Aerie No. 1 of Fraternal Order of 
Eagles, 142 F.2d 462, afflrmed 148 
F.2d 655. 

D.C.—^New Negro Alliance v. Sani- 
tary Grocery Co., 92 P.2d fi 10, 67 
App.D.C. 3*59, reversed on other 
grounds 68 S.Ct, 703, 303 U.S. 552, 
304 U.S. 542, 82 L.Ed. 1012. 

Fla.—^Paramount Enterprises v. 

Mltchell, 140 So. 328, 104 Fla. 407. 
N.J.—Miller’s, Inc., v. Journeymen 
Tailors Union Local No. 195, 16 A. 
2d 822-, afflrmed Miller's Inc., v. 
Journeymen Tailors Union Local 
No. 195 of Amalgamated Clothing 
Workers of America, 15 A.2d 824, 
128 N.J.Eq. 162, reversed on other 
grounds Journeymen Tailors Union 
Local No. 195 of Amalgamated 
Clothing Workers of America v. 
Miller^s Inc., 61 S.Ct. 732, 312 U. 
S. 658, 85 L.Ed. 1106. 

N.Y,—Tablonowitz v. Kom, 199 N.Y. 
S. 769, 205 App.Div. 440—Schwartz 
& Benjamin v. Alexanderson, 246 
N.Y.S. 422, 138 Misc. 919—Cush- 
man’s Sons v. Amalgamated Food 
Workers" Bakers, Local No. 164, 
215 N.Y.S. 401, 127 Misc. 152. 

Okl.—Corpus Juris quoted in South¬ 
land Cotton Oil Co. V. Renshaw, 
299 P. 42«5, 429, 148 Okl. 107. 

Or.—^Moreland Theatres Corporation 
V. Portland Moving Picture Mach. 
Operators» Protective Union, Local 
No. 159, 12 P.2d 333» 140 Or. 85. 
Pa.—Jefferson & Indiana Coal Co. v. 
Marks, 134 A. 430,’2187 Pa. 171, 47 
AL.R. 746. 

39 C.J. p 35 note ,22—63 C.J. p 668 
notes 60, 52, 

OpeiL shop 

An employer has the right to run 
his business on the open shop plan 
and to hire nohuxiion men. 
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—Kitty Kelly Shoc Corporation 
V. United lOrnployeeM oJ’ 

Newark, N. J., Local No. 108, 9 
A.2d 296, 126 N.J.K<i. ;r74, iever.s- 
ed on other grounds 8 A.2d 767. 
12*6 N.J.Eq. 318. 

N.Y.—Cuflhman’s Sons r. Amalga¬ 
mated Food Workers' Bakors, Lo¬ 
cal No. 164, '216 N.Y.S. 401, 127 
Misc. 162. 

Or.—Moreland Theatres Corporation 
V. Portland Moving Picture Mach. 
Operatore' Protective UniOTi, 7.i<>cal 
No. 169, 12 P.2d 333, 140 Or. 35. 

As Ibearing on Ilie validlty of oXos». 
ed shop agreements it hfui bt^en said 
that, while every rnnn and woman 
not lawfully incarcerated or other- 
wise incapacitated hsis the right to 
Work, not ali have the right to re¬ 
quire any particular person, flrm, or 
corporatiori to glve thein cmploy- 
ment as a mattor of right of con* 
tract botwoon employer and cra- 
ployee.—International A«H*n of Ma- 
chtnlsts V. State cx rol. Watson, 15 
So.2d 485, 1*58 Fla. 672. 

89. Arlz.—Southwest Lumber Mill.^ 
V. Einployrnont Scc. Commission, 
182 P.2d 83. 

111.—Thlel v. Matorlal Sorvhre Corpo¬ 
ration, 6 N.If3.2d 8«, 364 111. 639, 
Ky.—Klein v, Lakes, 105 S.W.2ci 
1041, 269 Ky. 43—SummcrvUle v. 
Waller, 90 S.W.2a 05, 262 Ky. 343. 
Me.—Lunt v, Fldolity Onaualty 
Co. of New York, 28 A.2d 736, 

Me. 218. 

Pa.—Balinski v. I’'rcs» PiU). Co., 179 
A. 897, 118 Pa-Supor. «D-—0'i:)on- 
nell V. South Fay<»ttc Tp. Hciioul 
List, 161 A. 887, 105 Pa.fclutfor. 48S 
—Turner v. Gooci, OMiti.Ph, 48 
Lanc.L.Hov. 659. 

Utah.—^V^^ober <lounty-Ogclen City 
Relief Cornmlttce v. Induatrial 
Commission of Utali, 71 I».2d 177, 
93 ttah 86. 

Va.—Knight ▼. Peoples Nat. Uank ot' 
Lynchburg, 29 aF4.2d 364, 182 Va. 
380. 

90. Mo.—^Hodgo V, Fclncr, App., 78 
'S.W.2d 47'8, afflrmed 90 B.W.2d 90, 
338 Mo. 268. 103 A.L.U. 483. 
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MASTEB AND SEBVANT 


(1) In General 

The essentiai characteristic of the master and serv¬ 
ant relation is the retentlon by the errvployer of the 
right to direct and controi the manner in which the 
Work shaii be performed, the right to determine not 
mereiy the resuit but the methods and means by which 
such resuit is to be accomplished. 


§ 2 

The relation of master and servant exists when, 
and only when, the employer retains the right to 
direct the manner in which the business shall be 
done, as well as the resuit to be accomplished, or, in 
other words, not only what shall be done, but how 
it shall be done;^^ and the existence of such right 


91. U.S.—Birmingrham v. Bartels, C. 

C. A.Iowa, 157 P.2d 295—^Vaughan 

Y. Warner, C.C.A.Pa., 157 P.2d 26 
—U. S. V. Wholesale Oil Co., C.C. 
A.Kan., 154 P.2d 74'»—Gienn v. 
Standard Oil Co., C.C.A.Ky., 148 
P.2d 51—Reconstruction Pinance 
Corporation v. Merryfield, C.C.A.N. 
H., 134 P.2d 988—Matcovich V. 

Anfflim, C.C.A.Cal., 134 P.2d 834, 
certiorari denied 64 S.Ct. 46, 320 

U. S. 744, 88 L.Ed. 441—Ri»^ V. The 
Dimitrios Chandris, C.C.A.Pa., 133 
P.2d 124—Carroll v. Social Securi- 
ty Board, C.C.A.I11., 128 F.2d 876— 
Williams v. U. S., G.aA.Ul., 12>6' 
P.2d 129, certiorari denied 63 S.Ct. 
62, 317 U.S. 655, 87 L.Bd. 527— 
J(>nes V. Goodson, C.C.A.Okl., 121 P. 
!2d 176—^Harlan v. Bryant, C.C.A. 
111., 87 P.2d 170—Childers v. Com- 
mlssi^er of Intemal Revenue, C.C. 
A.9, 80 P.2d 27—McLamb v. E. 1. 
Bu Pont De Nemours & Co., C.C.A. 
N.O., 79 P.2d 966—Commiseioner of 
Internal Revenue v. Modjeski, C.C. 
A.2, 76 F.2d 468, certiorari denied 
Modjeski v. Helvering, 66 S.Ct. 924. 
295 U.S. 764, 79 L.Ed. 1706—Penn- 
sylvania Cas. Co. v. Elkins, D.C. 
Ky., 70 P.Supp. 155—^Wabash R. 
Co. v. Pinnegan, D.C.Mo., 67 F, 
Supp. 94—Tearwood v. U. S., D.C. 
La., 56 P.Supp. 29‘6—Oorpus Jtirls 
cited in Los Angeles Athletic Club 

V. U. S., D.C.CaL, 54 P.Supp. 702, 
704, appeal dismissed, C.C.A., 144 
P.2d 352—Brown v. Minngas Co., 

D. C.Minn., 51 P.Supp. 363—Aber- 
deen Aerie No. 24 of Praternal Or- 
der of Eagles v. U. S., D.C.Wash., 
50 P.Supp. 734, appeal dismissed, 
C.C.A., ScEUier v. Seattle Aerie No. 
1 of Praternal Order of Eagles, 142 
P.2d 462, afflrmed 14« P.2d 655— 
Yellow Cab Co. of D. C. v. Magru- 
der, D.C.Md., 49 P.Supp. 605, af- 
firmed, C.O-A., Magruder v. Tellow 
Cab Co., 141 P.2^ 824, 152 A.L.R. 
616—Kentucky Cottage Industries 
V. Glenn, D.C.Ky., 39 P.Supp. 642. 

Ala.— Oorpns Juris dted in Western 
Union Telegraph Co. v. George, 
194 So. 188, 186, 239 Ala. 80—Ex 
parte Board of School Com'rs of 
Mobile County, 178 So. 63, 235 
Ala. 82—Corpus Juris guoted iu 
Greenwald v. Russell, 172 So. 895, 
896, 233 Ala. 502—Reed v, Ridoufs 
Ambulance, 102 So. 906, 212 Ala. 
428. 

Ariz.—Southwest Lumber Mills v. 
Bmployment Sec. Commission, 182 
P.2d 83—Ocean Accident & Guar- 
ante^ Corporation v. Kennlson, 26 
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P.2d 113, 42 Ariz. 349—Grabe v. In- 
dustrial Commission, 299 P. 1031, 
38 Ariz. 322. 

Ark.—Crossett Lumber Co. v. Mc* 
CsLin, 170 S.W.2d 64, 205 Ark. 631 
—^Arkansas Puel Oil Co. v. Scalet- 
ta, 140 S.W.2d 684, 200 Ark. 645- 
C. M. Parmer Stave & Heading Co. 
V. Whortoft, 102 S.W.2d 79, 193 
Ark. 708—^Moaten v. Columbia Cot- 
ton Oil Co.. 97 S.W.2d 629, 193 
Ark. 97. 

Cal,—Empire Star Mines Co. v. Cal- 
ifornia Employment Commission, 
168 P.2d 6«86, 28 Cal.2d 33—Corpus 
Juris dted in Califomia Employ¬ 
ment Stabilization Commission v. 
Sacramento Valley Wine Growers 
Ass'n, 156 P.2*d 274, 277^ 68 Cal. 
App.2d 173—Lee v. Nanny, 100 P. 
M 832, 38 Cal.App.2d 90—Chinnis 
V. Pomona Pump Co., 98 P.2d 560, 
36 Cal.App.2d 633—^Hiner v. Olson, 
72 P.2d 890, 23 Cal.App.2d 227, re- 
hearing denied 73 P.2d 945, 23 Cal. 
App.2d 227—Curcic v. Nelson Dis- 
play Co„ 64 P.2d 1153, 19 Cal.App. 
2d 46—Los Plores School Dist. v. 
Industrlal Accident Commission, 
56 P.2d 581, 13 Cal.App.2d 180— 
King Y. Emerson, 288 P. 1099, 110 
Cal.App. 414, adopted 294 P. 768, 
110 Cal.App. 414—Charles R. Mc- 
Cormick Lumber Co. v. 0'Brien, 
266 P. 594, 96 Cal.App. 776—Pilger 
V. City of Paris Dry Goods Co., 261 
P. 323, 329, 86 Cal.App. 277—Con- 
nell V. Harris, 138 P. 949, 23 Cal. 
App. 637. 

Oonn.—^Robert C. Buell & Co. v. Dan- 
aher, 18 A.2d 697, 127 Conn. 606— 
Cumbo V. E. B. McGurk, Inc., 200 
A. 328, 124 Conn. 433. 

D.C.—Grace r. Magruder, 148 P.2d 
679, 80 U.S.App.D.C. 53, certiorari 
denied 66 S.Ct. 24, 326 U..S. 720, 90 
L.Ed. 436. 

Ga.—Lokey & Simpson v. Hightower, 
196 S.E. 210, 67 Ga.App. 677— 

Cooper V. Dlxie Const. Co., 165 S.E. 
152, 46 Ga.App. 420. 

Idaho.—Corpus Juris auoted in Wha- 
len V. Zinn, 96 P.2d 434, 435, 60 
Idaho 722—Corpus Juris ftuoted in 
Joslin V. Idaho Times Pub. Co., 63 
P.2d 323, 328, 56 Idaho 242. 

111.—Rozran v. Durkin, 45 N.B.2d 180, 
381 111. 97, 144 A.L.B. 735—Thie: 
V. Material Service Corporation, 6 
N.E.2d 88, 364 111. 539—Teates v. 
Illinois Cent. R. Co., 89 N.E. 338, 
241 111. 205—^Jones v. Standerfer, 
15 N.E.2d 924, 296 Ill.App. 145. 

Ind.—^United States Board & Paper 
Co. V. Landers, App., ,92 N.E. 203, 

33 


superseded on rehearing on other 
grounds 93 N.E. 232, 47 Ind.App. 
315. 

lowa.—Meredith Pub. Co. v. lowa 
Employment Security Commission, 
6 N.W.2d 6, 232 lowa 666—^Kaus 
V. Unemployment Compensation 
Commission, 299 N.W. 415, 230 

lowa 860—Oorpus Juris ^Luoted in 
Hjerleid v. State, 29*5 N.W. 139, 
143, 229 lowa 818—Reynolds v. 

Skelly Oil Co., 287 N.W. 823, 227 
lowa 163—State ex rei. Bierring 
V. Ritholz, 283 N.W. 268, 226 lowa 
70, 121 A.L.R. 1450—Lembke v. 

Pritz, 272 N.W. 300, 223 lowa 261, 
Ran.—Bush v. Wilson & Co., 138 P.2d 
457, 157 Kan. 80. 

Ky.—Klein v. Lakes, 105 S.W.2d 
•1041, 269 Ky. 43—Clendenin v. Co- 
lonial Supply Co., 102 S.W.2d 992, 
267 Ky. 544—Summerville v. Wall- 
er, 90 S.W.2d 6.5, 26-2 Ky. 343— 
Glover's Adm'r v. James, 290 S.W. 
344, 217 Ky. 672. 

La.—Donovan v. Standard Oil Co. of 
Louisiana, App., 197 So. 320. 

Me.—Lunt v. Pidellty & Casualty Co. 
of New York, 28 A.2d 736, 139 Me. 
218—Case of Dobson, 122 A. 401, 
124 Me. 305, 42 A.L.R. 603. 

Md.—Corpus Juris quoted in Balti- 
more Transit Co. v. State, to Use 
of Schriefer, 40 A.2d 678, 688, 184 
Md. 260—Oorpus Juris quoted in 
Vacek v. State, 142 A. 491, 494, 
155 Md. 400—Bentley, Shriver & 
Co. V. Edwards, 60 A 283, 100 Md. 
652. 

Mass.—Qriswold v. Director of Divi- 
sion of Un-employment Compensa¬ 
tion and Division of Employment 
Security, '53 N.E.2d 108, 315 Mass. 
371—Khoury v. Edison Electric 
Illum-inating Co., 164 N.E. 77, 265 
Mass. 236, 60 A.L.R. 1159—Marsh 

V. Beraldi, 157 N.E. 347, 260 Mass. 
225—Chisholm’s Case, 131 N.E. 161, 
2318 Mass. 412. 

Mich.—CrofC v. De Yries, 234 N.W. 

118, 253 Mich. 180. 

Minn.—Castner v. Christgau, 24 N. 

W. 2d 228, 222 Minn. 61—^Ledoux v. 
Joncas, 204 N.W. 636, 163 Minn. 
498. 

Miss.—Texas Co. v. Wheeless, 187 
So. 880, 185 Miss. 799—Texas Co. 
V. Jackson, 165 So. 546, 174 Miss. 
737. 

Mo.—Atkisson v. Murphy, 179 S.W.2d 
27, 352 Mo. 644—Kourik v. English, 
lOO S.W.2d 901. 340 Mo. 367—Maltz 
V. Jackoway-Katz Cap Co., 82 S.W, 
2d 909, 336 Mo. 1000—Corpus Ju¬ 
ris cited in Simmons v. Kansas 



56 G.J. S. 


§ 2 

of controi has been said to be 


masteb and sebyant 

the really essentiai ( element of the relationship.®* 


It is the right to ex- 


City Jockey Club, 66 S.W.Sd 11 
124, 3S4 Mo. 99—^Brenner v. Socony 
Vacuum Oil Co., 158 S.W.2d 171, 
236 Mo.App. 624—Miller v. St. Lou- 
is Realty & Securitles Co., App., 
103 S.W.2d 510—Oorpus Juris cited 
ia Bernat v. Star-Chronicle Pub. 
Co., App., 84 S.W.2<i 429, 4^2. 

N. J.—^Rosenquist v. Brookdale 
Homes, 41 A.2a 383, 132 N.J.Law 
531, rcveraed on other ^ounds 44 

A.2d 33, 133 N.J.Law 305—^Youn- 
kers V. Ocean County, 33 A.2d 898, 
130 N.J.lAW 607—^Errickson v. P. 
W, Schwiers, Jr., Co., 16S A. 462, 
lOS N.J.Law 481—Giroud v. Stry- 
ker Transp. Co,, 140 A. 305, 104 
N.XLtaw 424—CoUawn v. 25 Nortli 
Harrison St. Corporation, 166 A. 
91, 11 XJ.Misc. 44. 

N".M.—Coxim» Juris citad ia Men- 
dora V. GaJlup Southwestem Coal 
Co., 66 P.2d 426, 429, 41 N.M. 161. 

]^.Y.—In re EJlectrolux Corporation, 
30 N.T.S.2d 972, 262 App.Div. 642, 
conforming to mandate 36 N.E.2d 
633, 286 N.T. 390, appeal denied 
27 N.T.S.2d 1007, 261 App.Div. 1110, 
foliovred in In re Geog-helian, 30 
N.T.S.2d 988, 263 App.Div. 75«, re- 
versed on other grounds In re Geo- 
grhe6an’s Claim, 43 N.B.2d 713, 
289 N.T. 565, and In re Rigrgri, 30 
N'.T.S.2d 988, 263. App.Div. 758, r<e- 
versed on other grrounds 43 N.E. 
2d 480, 288 N.T. 440, reversed on 
other ffTounds In re Rig-gl^s Glalm, 
43 N‘.B.2d 713, 289 N.Y. 667. In re 
Nowickl, 30 N.y.S.2d 984, 263 App. 
Div. 758, reversed on other grrounds 
Xn re Kowicki’s Claim, 43 N,E.2d 
713, 2«9 N.T. 666--Claim of Miller, 
29 N.T.S.2d 15, 262 App.Div. 385— 
HoiTman Bros. v. Commeroial Un¬ 
ion Assur. Co., Limited of Lon- 
don. England, 222 N.T.S. 641, 221 
App.Div. 167, afiirmed 162 N.E. 
531, 248 N.T. 578—Horowitz V. 

Daily Mirror. 258 N.T.S. 39, 144 
Misc. 99, affirmed 261 N.T.S. 988, 
237 App,Div. 876, reargrument de¬ 
nied 262 N.T.S. 919, 2S8 App.Div. 
77«. 

N.C.—Holleman v. Taylor, 158 S.E. 
88, 200 N.C. 61f—Aderholt v. Con- 
don, 128 S.B. 337, 189 N.C. 748. 

Ohio.—Pirench^s Estate v. G^lander, 
65 N.B.2d 61, 146 Ohio St. 225— 
Miller v. Metropolitan Life Ins. 
Co., 16 N.E.2d 447, 134 Ohlo St 
289. 

»kl.— Corpus Juris guoted in Mana- 
han Drilllng Co. v. Howard, 72 P. 
2d 802, 864, 181 Okl. 124— Corpus | 
Juris guoted in Drumright Gas 
Engine Co. v. Sherrill, 46 p.2d 921, 
924. 173 Okl. 147—Utility Coal Co. 
V. Clark, 41 P.2d 840, 171 Okl. 79 
—Taylor v. Perreo, 41 P,2d 839, 
171 OkL 79—Utility Coal Co. v. 
Rogez, 39 p,2d 60, 171 Okl. 264. 

)r.—^Knapp v. Standard Oil Co, of| 


California, 68 P.2d 156 Or. 

564—<Jorpus Juris SLW>ted in 
ing V. Ambulance Co., 62 P.2d 1331, 
1334, 155 Or. 351. 

—Commonwealth v. Continental 

Rubber Works, 32 A.2d 878, 347 
Pa. 514—^Lang v. Hanlon, 167 A. 
7188, 305 Pa. 378, followed in 157 
A. 790, tvro cases, 305 Pa. 38*5 and 
157 A. 791, 305 Pa. 385 —Balinski 
V. Press Pub. Co., 179 A. 897, 118 
pa.Super. 89—0’Donnell v. South 
Fayette Tp. School Dist., 161 A. 
887, 106 Pa.Super. 488—Bucher v. 
American Fruit Growers Co., 16 
Pa.Dist. & Co. 9'6—Commonwealth 
v, Cooper, Com.Pl., 55 Dauph.Co. 
428—Commonwealth v. Wysocki, 
Com.Pl., 55 DauphCo. 413—Tumer 
V. Good, Com.Pl., 48 Lanc.L.Rev. 
559. 

R, I.—^Henry v. Mondillo, 142 A. 230, 
49 R.I. 261. 

S. D.—Hayes v. Battle Creek Power 
Co., 249 N.W. 629, 61 S.D. 385. 

Tenn.—S.itz v. Bryant, 201 S.W.2d 
985—^National Optical Stores Co. 
v. Bryant, 181 S.W.2d 139, 1181 

Tenn. 266—Texas Co. v. Biyant, 
152 S.W.2d 627, 178 Tenn. 1, re- 
hearing denied 163 S.W.2d 71, 178 
Tenn. 680—Corpus Juris QLuoted in 
Mayberry v. Bon Air Chemical Co., 
26 S.W,2d 148, 150, 160 Tenn. 459 
—^Howell V. Shepherd, App., 196 
S.W.2d 849—Tennessee Valley Ap- 
pliances v. Rowden, 146 S.W.2d 
845, 24 Tenn.App. 487. 

Tex.—Lone Star Gas Co. v. Kelly, 
Com.App., 46 S.W.2'd 66'6—^Herndon 
v, Halliburton Oil Well Cement- 
Ing Co., Civ.App,, 154 S.W.2d 163, 
error refused— Corpus Juris cited 
in City of Waco v. Hurst, Civ.App., 
131 S.W,2d 745, 747, error dismiss- 
ed, judgment correot—McOombs v. 
Stewart, Civ.App., 117 S.W.2d 869, 
—Southern Underwriters v. Willis, 
Civ.App,, 110 S.'W.2d 252, error re¬ 
fused— Corpus Juris cited in EI 
Paso Laundry Co, v, Gonzales, Civ, 
App., 36 S.W.2d 793, 795, error dis- 
mzssed—Harvey v. MeadowJake 
Milk Products Co„ Civ.App,, 27 S. 
W.2d 299. 

Utah.—Intermountain Speedways v. 
Industrial Commission, 126 P.2d 
22, 101 Utah 373—Chatelain v. 
Thackeray, 100 P.2'd 191, 98 Utali 
625 —Gleason v. Salt Lake City, 
74 P.2d 1226, 94 Utah 1—Weber 
County-Ogden City Relief Com- 
mittee v. Industrial Commission of 
Utah, 71 P.2d 177, 93 Utah 85. 

Vt.—^Le Blanc v. Nye Motor Co., 147 
A 265, 102 Vt. 194, followed In 147 
A 267, 102 Vt. 201. 

Va.—Knight V. Peoples Nat. Bank of 
Lynchburg, 29 S.B.2d 364, 182 Va. 
380—Texas Co. v. Zeigler, 14 SE. 
2d 704, 177 Va. 657. 

Wash.—McCarty v. King County 


Medical Service Corp., 176 P.2d 
663, 26 Wash.2d 660—Hollings- 

worth V. Robe Lumbor Co., 45 P. 
2d 614, 183 Wash. 74—Oorpus Ju¬ 
ris auoted ia Thui'.ston County 
Chapter, American National Red 
Cross v. Department of Labor & 
Industries of Washkigton, 7 P. 
2d 577, 679, 166 Wash. 488. 

W.Va.—Meyn v. Dulaney-Miller Ayto 
Co., 191 S.E. 558, 118 W.Va. 545 
—Malcolm v. American Service Co., 
191 S.E. 527, 118 W.Va. 637—Craft 

V. Pocahontas Corporation, 190 S. 

B. 687, 118 W.Va. 380—Gunnoe v. 
West Virginia Poultry Co-op. 
Ass'n, 174 S.E. 691, 115 W.Va. 87, 
93 A.L.R. 944—Oakley v. Thorn- 
bury, 171 S.E. 426, 114 W.Va. 188 
—Rogers v. Boyers, 170 S.E. 905, 
114 W.Va. 107. 

Wis.—J. Romberger Co. v. Industrial 
Commission, 2D0 N.W. 639, 234 

Wis. 226—State ex rei. Cooper v. 
Baumann, 286 N.W. 76, 231 Wis. 
6«07—Lincoln County v. Industrial 
Commission, 279 N.W. 632, 228 Wis, 
126—Sprecher v. Roberts, 24$ N. 

W. 795, 212 Wis. 69. 

39 C.J. p 35 note 23. 

Fresumptiou of right 
With regard to question of wheth- 
er a master and servant or a differ¬ 
ent relation exists, absence from an 
agreement of a provisio n recogniz- 
ing one party^s right of controi does 
[ not mean that no such right exists, 

[ and reservation of right of controi 
is presumed unless the contrary ep- 
pears.—Kaus v. Unemployment Com- 
pensation Commission, 299 N.W, 416, 
230 lowa 880. 

9fl. U.S.—Blankenshlp v. W. U. Tei. 
Co., C.C.A.W.Va,, 161 F.2d 1*68— 
Matcovich v. Anglim, C.C.A.Cal., 
134 F.2d 1834, certiorari denied 64 
S.Ct. 46, 320 U.S. 744, 88 L.Ed, 441 
—Williams v. U. S., C.C.A.Ill., 126 
F.2d 129, certiorari deniod 63 S. 
Ct. 52, 317 U.S. 665, '87 L.Ed. 527 
—Aberdeen Aerie No. 24 of Pra- 
ternal Order of Eagles v. U. S., D. 

C. Wash., 60 F.Supp. 734, appeal 
dismissed, C.C.A., Squler v. Seattle 
Aerie No. 1 of Fraternal Order 
of Eagles, 142 F,2d 462, affirmed 
148 F.2d 665. 

Cal.—Brooks v. Johnson, 72 P.2d 194, 
22 Cal.App.2d 618-—Curcic v, Nel- 
son Display Co., 64 P,2d 1163, 19 
Cal.App.2d 46—Counlhan v. Luf- 
stufka Bros. & Co., 5 P.2d 694, 118 
Cal.App. 602. 

Conn.—^Electrolux Corporation v, 
Danaher, 23 A.2d 135, 128 Conn. 
342—Robert 0. Buell & Co. v. Dan¬ 
aher, 18 A2d 697, 127 Conn. 606, 

D.C.—G-race v. Magruder, 148 F.2(3 
'679, 80 U.S.App.D.C, 63, certiorar. 
denied 66 S.Ct. 24, 326 U.S. 720 
90 L.Ed. 426. 
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ercise such control and not the actual exercise ence of this power is essentiaP^ and constitutes an 
thereof that is detenninative.^3 xhe rig^ht to con- indicium of the relationship,95 particularly where 
trol involves the power to discharge and the exist- the power may be exercised at will and without 


111.—^Kehrer v. Industrial Commis- 
sion, 6 ]Sr.E.2d 635, 365 111. 378. 
Kan.—Rutkowski v. J. I. Case 
Threshlng Mach. Co., 270 P. 699, 
126 Kan. 627. 

Miss.—Texas Co. v. Jackson, 165 So. 
546, 174 Miss. 737—Crescent Bak- 
inff Co. V. Denton, 112 So. 21, 147 
Miss. 639. 

Mo.—Kiser v. Suppe, 112' S.W. 1006, 
133 Mo.App. 19. 

N^-eb.—Curry v. Bruns, 28*5 N.W. 88, 
13'6- Neb. 74. 

Pa.—Long- V. Bastern Paving Co., 145 
A. 71, 29'5 Pa. 163—Cattas v. Tan- 
credi Coal Co., Oom.Pl., 42 Sch.Leg. 
R^c. 120. 

rex.—^Alexander Pilm Co. v. Wil- 
liams, Civ.App., 102 S.‘W'.2d 514. 
CJtah.—Gleason v. Salt Lake City, 74 
P.2d 1225, 94 Utah 1. 

Wash.—^Ooirpus Juris cited. in Wal- 
ter V. Everett 'School Dist. No. 24, 
79 P.2d 689, 691. 

W.Va.—Craft v. Pooahontas Corpo¬ 
ration, 190 S.E. 687, 118 W.Va. 380. 
^is.—Employers Mut. Liability Ins. 
Co. V. Brower, 272 N.W. 359, 224 
Wis. 486—Town of Eagle v. Indus¬ 
trial Commission, 266 N.W. -274, 
221 Wis. 166. 

>3. U.S.—^Birmingham v. Bartels, C. 
C.AIowa, 157 F.2d 295—-Williams 
V. U. S., C.C.A.I11., 126 F.2d 129, 
certiorari denied 63 S.Ct, 52, 317 

U. S. 655, 87 L.Ed. 527—Tellow Cab 
Co. of D. C. V. Magruder, B.C.Md., 
49 P.Supp. 605, afflrmed, C.C.A., 
Magruder v. Tellow Cab Co., 141 
F.2d 324, 162 A.L.R, 616. 

Via.—Ex parte Board of School 
Com'rs of Mobile County, 178 So. 
63, 235 Ala. 82—^Norwood Hospital 

V. Brown, 122 So. 411, 219 Ala. 
44S. 

Vrk.—Arkansas Power & Light Co. 
V. Richenback, 119 S.W.2d 515, 19^ 
Ark. 620. 

3al.—Smith v. Fall River Joint Un¬ 
ion High School Dist., 6 P.2d 930, 
118 Cal.App. 673. 

:3onn.—Robert C. Buell & Co. v. Dan- 
aher, 18 A.2d 697, 127 Conn. 606— 
Caraher v. Sears, Roebuck & Co., 
200 A. 324, 124 Conn. 409. 

>.C.—Grace v. Magruder, 148 F.2d 
679, 80 U.S.App.D.C. 63, certio¬ 

rari denied 66 S.Ct. 24, 326 U.S. 
720, 90 L.Ed. 426. 

'11.—^Warput V. Reading Coal Co., 250 
Ill.App. 450. 

owa.—Lembke v. Fritz, 27'2 N.W. 

300, 223 lowa 261. 

^an.—Bush v. Wilson & Co., 138 P. 
2d 467, 157 Kan. 80—Mendel V. 
Fort Scott Hydraulic Cernent Co., 
78 P.2d668, 147 Kan. 719. 
ua.—Olano v. Leathers, App., 2 So. 
2d 486. 


Mass.—^Kingsbury v. Terry, 16 N.E. 
2d '48, 300 Mass. 516—Deyette v. 
Boston Elevated Ry. Co., 7 N.E. 
2d 430, 2-97 Mass. 129—^Khoury v. 
Edison Electric Illuminating Co., 
164 N.E. 77, 265 Mass. 236, 60 A. 
L.R. 1159. 

Mich.—^Lewis v. Summers, 294 N.W. 
82, 296 Mich. 20. 

Mo.—Smith v. Pine, 175 S.W.2d 761, 
351 Mo. 1179—Russell v. Union 
Elee. Co. of Mo., 191 S.W.2d 278, 
238 Mo.App. 1074—Pfelffer v. Unit¬ 
ed Bakers Supply Co., App., 160 
S.W.2d 795. 

N.C.—Lassiter v. Cline, 22 S.B.2d 558, 
222 N.C. 271—^Aderholt v. Condon, 
128 S.E. 337, 189 N.C. 748. 

Tex.—Clark v. Lynch, Civ.App., 139 
S.W.2d 294. 

Utah.—'Chatelain v. Thakeray, 100 P. 

2d 191, 98 Utah 625. 

Va,—Texas Co. v. Zelgler, 14 S.B.2d 
704, 177 Va. 657. 

Vt.—Le Blanc v. Nye Motor Co., 147 
A. 265, 102 Vt. 194, followed in 
147 A. 267, 102 Vt. 201. 

Wash.—Bili v. Gattavara, 167 P.2d 
434, 24 Wash.2d 819. 

Waut Of abillty to coutrol, as 
where technical skill is required in 
the performance of the work, does 
not prevent the relationship from 
being that of master and servant.— 
Tetting v. Hotel Pflster, 266 N.W. 
249, 221 Wis. 141, 

Llttle supervlslon required 
Where the work is not of a char¬ 
acter requiring a great deal of su- 
pervislon, failure to supervise does 
not change relationship of employer 
and employee.—^Katsinas v. Colgate- 
Palmolive Peet Co., 20 N.E.2d 127, 
299 I11.APP. 347. 

94, U.S.—Williams v. U. S.. C,C.A. 
111., 126 P.2d 129, certiorari denied 
63 S.Ct. 52, 31.7 U.S. 655, 87 L.Ed. 
■627. 

111.—^Pioneer Pireproof Constr. Co. v. 

Hansen, 62 N.E. 17, 176 111. 100. 
lowa.— Corpus Juris quotad In Hjer- 
leid V. State, 296 N.W. 139, 143, 
2'29 lowa 8118. 

Ky.—Messmer v. Bell & Coggeshall 
Co., 117 S.W. 346, 133 Ky. 19, 19 
Ann.Cas. 1. 

Me.—Lunt v. Pidelity & Casualty Co. 
of New York, 28 A.2d 736, 139 Me. 
218. 

Md.— OorpuB Juris quoted in Balti¬ 
more Transit Co. v. State, 40 A.2d 
678, 688, 184 Md. 250— ^Corpus Ju¬ 
ris quoted in Vacek v. State, 142 A. 
491, 494, 165 Md. 406. 

Okl.— Cozpns JtLxls quoted in Mana- 
han DrilUng Co. v. Howard, 72 P. 
2d 802, 804, 181 Okl. 124— Corpus 
I Juris quoted in Drumright Gas 
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Engine Co. v. Sherrill, 46 P.2d 921, 
924, 173 Okl. 147. 

Pa.—Balinski v. Press Pub. Co., 179 
A. 89'7, 118 Pa.Super. 89. 

Tex.—Corpus Juris cited in City of 
Waco V. Hurst, Civ.App., 131 S.W. 
'2d 745, 747, error dismissed, judg- 
ment correct—Oorpns Juris cited 
in EI Paso Laundry Co. v. Gon- 
zales, Civ.App., 36 S.W.2d 793, 795, 
error dismissed. 

Va.—^Knight v. Peoples Nat. Bank 
of Lynchburg, 29 S.E.2d 364, 182 
Va. 380. 

Wash.— Corpus Juris quoted ia 
Thurston County Chapter, Anaeri- 
can National Red Cross v. Depart¬ 
ment of Labor & Industries ©f 
Washington, 7 P.2d 577, 6T9, 166 
Wash. 488. 

63 0*J*. p 658 note 51. 

95. U.S.—Jones v. Goodson, C.G.A. 
Okl., 121 p.2d 176— Corpus Juris 
cited in Los Angeles Athletic Club 
V. U. S., D.aCal., 54 P.Supp. 792, 
704, appeal dismissed, C.C.A., 144 
P.2d 352—Aberdeen Aerie No. 24 
of Pratemal Order of Eaglcs v. U. 
S., D.C.Wash., 50 P.Supp. 734, ap¬ 
peal dismissed, C.C.A., Squier r. 
Seattle Aerie No. 1 of Pratemal 
Order of Bagles, 142 P.2d 462, af- 
flrmed 148 P.2d 655—Kentucky 
Cottage Industries v. Glenn, D.C. 
Ky., 39 P.Supp. 642. 

Ala.—^Ex parte Board of School 
Com'rs of Mobile County, 178 So. 
63, 235 Ala. 82. 

Ariz.—Southwest Lumber Mills v. 
Employment Sec. Commission, 182 
P.2d 83. 

Cal.—Bohanon v. James McClatchy 
Pub. Co., 50 P.2d 510, 16 Cal.App. 
2d 188—Charles R. McCormick 
Lumber Co. v. 0'Brien, 266 P. 694, 
90 Cal.App. 776. 

111.—Thiel V. Material Service Cor¬ 
poration, 5 N.E.2d 88, 364 111. 539 
—Densby v. Bartlett, 149 N.E. 691, 
318 111. 616, 42 A,L.R. 1406—Teates 

V. Illinois Cent. R. Co., «9 N.E, 338, 

241 111. 205—Balfour v. Dohrn 

Transfer Co„ 65 N.E.2d 624, 328 
Ill.App. 163—^Warput v. Reading 
Coal Co., 250 Ill.App. 450. 

Ind.—United States Board & Paper 
Co. V. Landers, App., 92 N.E. 203, 
superseded on rehearing on other 
grounds 93 N.E. 232, 47 Ind.App. 
315. 

lowa.— Corpus Juris quoted in Hjer- 
leid V. State, 295 N.W. 139, 144, 
229 lowa 818— Corpus Juris cited 
In Oswalt V. Lucas County, 270 N, 

W. 847, 850, 222 lowa 1099. 

Kan.—Rutkowski v. J. I. Case 

Threshing Mach. Co., 270 P. 699, 
126 Kan. 627. 



56 C.J.S, 


masteb li^i) BmMT. 


% 2 

cause:®* bat, -while the right to discharge has been 
said to constitute an unfailing test,®'^ it has gener- 
ally been held not to bc conclusive of the ques- 
tioXL®* 

In order to constitute a weighty, if not conclii- 
sive, factor in determining whether the relationship 

Ky.—K3cin v. Lakes, IW S.W.2d 
im, Ky. 43—Suramerville v. 

WaJIer. 90 S.W.2d 65, 2^2 Ky, 343 
—'Messmer r. Bell & Coggeshall 
Co., 117 S.W. 346, 133 Ky. 19, 19 
A>n.C&s. 1. 

Md ,—OorpoB Juris «uoted in Baltl- 
more Tnuasit Co. v. State, 40 A- 
34 673, $38, 184 Md. 250—Corpus 
jTtttis «jooted ia Vacelc v. State, 143 
A. 481, 494, 156 Md. 400—Bentley, 

Bkrirtr & Co. v. Edwards, 60 A. 
nt, 186 Md. 652. 

—^BenAt T. Star^Jhxonicle Pub. 

Oo., App., 84 S.W.2d 429. 

—^Toankers t. Ocean County, 33 
A.2d 808, 136 N.J.Iaw 607, 

—Steiner y. Pleasantville Con- 
structora, 46 ]Sr.T.S.2d 120, 181 

Misc, 79i8, inodified on other 
STOunds 49 N.T.S.2d 42, 182 Misc. 

66 , aiSrmed 54 N.Y.S.2d 700, first 
case, 269 AppJ3iv. 73S. 

OIeI.—O cxims TiPdia qaoted ia Mana- 
ban X>rflHns Co, v, Howard, 72 P. 

2d 862. 804, ISl Okl, 124—Corpus 
Jtuls ««oted ia Brumriffht Gas En¬ 
gine Co. y. Sherrai, 46 P.2d 921, 

924, 173 OJkl. 147—Utillty CoaI Co. 

V. Clark, 41 P.2d 840, 171 Okl. 79 
—^Taylor r. Ferreo, 41 P.2d 839, 

171 OkL 70—Utility Coal Co. v, 

Rogea, 30 P.2d 60, 171 Okl. 264. 

Pa.—O^Doanell v. Soutb Fayette Tp. 

Sebool Dist, 161 A 887, 105 Pa. 

Super. 488—Tumer r. Good, Com. 

PL, 48 Laae.LwHeT. 559. 

Tenn,—^Incoms lAfe Ins, Co. r. 

Mltahell 79 S.W.2d 572, 168 Tenn. 

471. 

Tex.—Corpus Juris dted ia BI Paso 
lAundry Co. v. Gonaales, Clv.App., j 
se S.W.2d 753, 706. 

Utah.—lutennountaia Speedways r. 
ladustrial Commission, 126 P.2d 
22, 101 Utah S73—-Weber County- 
Ogden City Kelief Committee v. 

IbdustriaI Commission of Ctab, 71 
P.2d 177, 03 Utah 85. 

Wash.—Gorpos Jaxis qaoted la 

Tburston County Chapter, Amer- 
icsa Katlonal Red Cross v. Depart¬ 
ment of Labor & Industries of 
Washington, 7 P,2d 577, 670, 166 
Wash. 488. 

Wis .—It i n c o 1B County-Industrial 
Commission, 270 N.W. 632, 228 
Wis. 126—^Employers Mut. Liablli- 
ty Ins. Co. y. Brower, 272 K.W. 

850, 224 Wis. 485—Town of Eagle 
y. Industria! Commission, 266 N. 

W. 274, 221 Wis. 166, 

80 C.J. p 36 note 25. 

*‘Tbe usuaj test by yrhlcb. In com- 
mon experienca mea determine the 


between parties H that of master and servant, the 
control of the aUeged master must be complete or 
unqualified;»® it must be authoritativc controU 
reaching into the details of how the work is per- 
formed,® and must be distinguished from mere sug- 
gestion’as to detail or necessary cooperation where 

r. James McClatchy Tub. Co., 60 
P.2d 510, 16 Cal.App.2d 188. 

Xii._^Kehrer y. Industria! Commis¬ 

sion, 6 N.E.2d 636, 365 111. 378— 
Balfour v. Dohm Transfer Co., 65 
N.E.2d 624, 328 Ill.App. 163, 
Mo.—Rutherford v. Tobin Quarries, 
82 S.W.2d 918, 33$ Mo. 1171. 

W.Va.—Craft v. Pocahontas Corpora¬ 
tion, 100 S.B. 687, 118 W.Va. 3:80. 
Byen au unlimited ril^ht to dis¬ 
charge the person n-ndering the 
Services Is not conclusive.—-Korth- 
yrestem Mut. Life Ins. Co. v. Tone, 
4 A.2d 640, 126 Coun. 183, 121 A,L. 
R. 993. 

90. Cal,—^Bathbun v. rayne. 68 1\ 
2d 291, 21 Cal.App.2d 49—liohanon 
V. James MeClatchy I*uf). Oo„ 60 
P.2d 510, 16 Cal.App,2d IKtS—Bro- 
sius V. Orpheum Theater Co,, 60 P. 
2d 156, 16 Oal.App.2d 61. 

ZilBLlted control 

There may be a general control 
arlslng from an Intcr-fjHt In tlic 
final resuit of employment whlch 
does not Indicate a master and serv¬ 
ant relationship, where such right 
of control relates only to re.MuU and 
is so restrlcted or limited that It 
does not apply to znanner or means 
by whlch work is accompllahed.— 
Coleng V. Baixisdell, 65 P.2d 365, 10 
Cal.App.fd »76. 

1 . Cal. — ^Western Indomnity Co, v. 
Pillsbury, 150 P. 721, 172 Cal. 607 
—^People y, Grier, 128 P.2d 207, 
63 CaI.App.2d SUPP. 841—Wlnthor 
V. Industrial Accident Oomminslon 
of California, 60 P.2d 342, 1$ Cal. 
App.2d 131-^Brosius v. Orpheum 
Theater Co., 60 I^2d 166, 16 Cal. 
App.2d 61. 

lowa—McDonald y, Dodge, 1 N.W.2d 
'280, 231 lowa 326. 

Cal.—^Wlnther v. Industrial Acci¬ 
dent Commission of California, 60 
P.2d 342, 346, 16 Oal.App.2d 131. 
“Whether the control whlch an 
employer has the right to exoircise 
over the manner in which the work 
is to be performed is bost expressed 
throuffh Its modification by the word 
‘authorltative/ or by the word 'un- 
gualided,’ or by the word 'complete,' 
it 4s ciear from the decision.s that 
it must be a control that reaches 
into the details of performance and 
reserves to the employer the right 
to direct the manner in which these 
details are to be carrled out.*'—Win- 
ther V. Industrial Accident Commis- 
sion of California* supra. 


employer, is to ascertain who h^ 
authority on his own acoount, to 
‘hire and fire.* Walling v. Sanders, 
aCATenn., 136 P.2d 78. S*!. 

Slght to terminate oontract 

The right to terminate the con- 
tract under which the Services are 
being performed Is an indication that 
the relationship is tbat of master 
and servant. 

Ili.—Kehrer v. Industrial Commis¬ 
sion, 6 N.E,2d 635, 365 111. 378. 
La-—Taylor v. Victoria Nav. Co., 
App., 176 So. 619. 

96. Cal,—California Employment 

Commission v. Los Angeles Down 
Town Shopping News Corporation, 
150 P.2d 186. 24 Cal.2d 421—Clarke 
V. Hernandes, App., 179 P.2d 834— 
California Employment Stabili^a- 
tion Commission v. Lund, 173 P.2d 
370. 76 Cal.App.2d 6 6 7—California 
Employment Commission v. Sut- 
ton, 168 P.2d 949, 69 Cal.App.2d 
181—People V. Grier, 128 P.2d 207, 
53 Cal.App.2d Supp. 341. 

N.a—Lassiter v. Cline, 23 S.E.2d 
658, 222 N.C. 271. 

Pa.—McColligan v. Pennsylvania R. 
Co., 63 A 792, 214 Pa. 229, 6 L.R. 
A,N.S., 544, 112 Am.aR. 739, 
Tenn.—^Knight v. Hawkins, 173 S.W, 
2d 163, 26 Tenn.App. 4418. 

Wis,—^Town of Eagle v. Industrial 
Commission, 266 N.W. 274, 221 
Wis. 166. 

Wyo.—Tharp y. Unemployment Com- 
pensation Commission, 121 P.2d 
172, 67 Wyo. 486. 

Grounds for discharge generally see 
Infra § 42. 

or tuiliailted right 
In determining whether relation of 
master and servant exists, unllmlt- 
ed right of discharge indicates com- 
pleteness of control;’ but, where 
right m&y be exercised only if em- 
ployee’s work is unsatisfactory, im- 
portanoe of right as factor pointing 
to authoritative control is diminish- 
ed.—Winther r. Industrial Accident 
Commission of California, 60 P.2d 
342, 16 Cal.App,2d 131. 

07. in.—Rozran y. Durkin, 46 N.B, 
2d 180, 381 la 97, 144 A.L.R. 736. 

9a tr.g.—TJ. S. V. Wholesale Oil Co., 
C.aAKan., 154 P.2d 745. 

Ala.—Ex parte Board of School 
Com^rs of Mobile County, 178 So. 
63, 236 Ala. 82. 

Oal.—^Washko v. stewart, 67 P.2d 
144, 20 Cal.App.2d 347—Bohanon 
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the Work furnished is part of a larger undertak- 
ing.^ In other words, a person beneficially inter- 
ested in work being performed by another may ex- 
ercise a certain measure of control for a definite 
and restricted purpose without inctirring the re- 
sponsibilities or acquiring the immunities of a mas- 
ter with respect to the person so controlled;^ and 
the existence of a master and servant relationship 
will not be inferred from the mere reservation of 
powers which do not deprive the person doing the 
work of his right to do the work according to his 
own initiative as long as he does it in accordance 
with the contract.5 

A mere authority to direct the course of a third 
personas servant is not inconsistent with his remain- 
ing the servant of such third person, ^ and the mere 
reservation of the right to discharge^ or inspect the 


work ofS employees of another will not create the 
relation where it does not otherwise exist. 

(2) Several Masters or Employers 
Under some circumstances a person may be the 
servant of two masters at the same time; and the gcn- 
eral servant of one master may, with his censent, be 
lent to another person and become his servant with 
respect to a particuiar transaction or piece of work. 

Ordinarily a person cannot be the servant of two 
masters at the same time.9 There are, however, cx- 
ceptions to this rule;^® and under some circum¬ 
stances a person may have two different employers 
concerning whom his rights may differ.^i Thus a 
person may be the servant of two masters at one 
time and as to one act, even though they are not 
joint employers, provided the Service to one does 
not involve abandonment of the Service to the oth- 

er.^2 


3 . CJal.—^Western Indemaity Co. v. 
Pillsbury, 159 P. 721, 172 Cal. 807 
—People V. Grier, 128 P.2d 207. 63 
Cal.App.2d Supp. 841—Brosius v. 
Orpheum Theater Co., 60 P.2d 156, 
16 Cal.App.2'd 61. 

lowa.—^McDonald v. Dodffe, 1 N.W.2d 
280, 231 lowa 32:5. 

4. U.S.—Los Aiiffeles Athl-etlo Club 
V. U. S., D.C.Cal., 54 P.Supp. 702, 
appeal diamissed, C.C.A., 144 F,2d 
352. 

Cal.—^Western Indemnity Co. v. Pills¬ 
bury, 169 P. 721, 172 Cal. 807— 
People V. Grier, 128 P.2d 207, 68 
Cal.App.2d Supp. 841—Bohanon v. 
James McClatchy Pub. Co., 60 P.2d 
610, 16 Cal.App.2d 188—^Winther v. 
Industrial Accident Commission of 
Califomia, 60 P.2d 342, 16 Cal.App. 
2d 131. 

PerforuLliL^f to ^^satisfaction” 

A person employed to perform cer¬ 
tain work Is not necessarily a mere 
“servant” because employment con- 
tract provides that work shall be 
subject to employer^s approval or 
satisfaction, for suoh provisipn is 
not assumption by employer of right 
to control employee as to details or 
methods of doing work, but only en- 
ables employer to see that contract 
is carried out according to pians. 
U.S.—Casement v. Brown, Ohio, 13 

S.Ct. 672, 148 U.S. 615, 37 L.Ed. 
582. 

lowa.—Meredith Pub. Co. v. lowa 
Employment S^curity Commission, 
6 N.W.2d 6, 232 lowa 666. 

Tenn.—Powell v. Virginia Const. Co., 
13 S.W. 691, '88 Tenn. 692, 17 Am. 
S.R. 926. 

Wosh.—Hollingsworth v. Robe Lum- 
ber Co., 45 P.2d 614, 182 Wash. 74. 

5. Cal.—Mountain Meadow Cream- 
eries v. Industrial Accident Com¬ 
mission, 76 P.2d 724, 25 Cal.App.2d 
123. 

lowa.—^Meredith Pub. Co. v. lowa 


Employment Security Commission, 

6 N.’W’.2d 6, 232 lowa 666. 

N.T.—In re Electrolux Corporation, 
30 N.Y.S.2d 972, 262 App.Biv. 642, 
reversed on other grounds 43 N. 
E.2d 480, 288 N.T. 440, followed 
in In re Geoghehan, 30 N.T.S.2d 
988, '263 App.Div. 768, reversed on 
oth-er grounds In re Geoghegan, 30 
N.T.S.2d 988, 2*63 App.Div. 768, In 
re Riggi, 80 N.Y.S.2d 98«, 263 App. 
Div. 758, reversed on other gro-unds 
In re Rlggi's Claim, 43 N.E.2d 713, 
289 N.Y. 667, and In re Nowickl, 
30 N.Y.S,2d 984, 263 App.Div. 768, 
reversed on other grounds In re 
Nowickfs Claim, 43 N.E.2d 713, 
289 N.Y. 666. 

Pa.—Joseph v. United Workers 
Ass'n. 23 A.2d 470, 343 Pa. 636. 
Tex.—Kelly v. Lone Star Gas Co., 
Civ.App., 32 S,W.2d 699, reversed 
on other grounds Lone Star Gas 
Co. V. Kelly, Com.App., 46 S.W.2d 
656—T. J. Mansfield Const. Co. v. 
GOFsline, Civ.App., 278 S.W. 485, 
486, reversed on other grounds, 
Com.App., 288 S.W. 1067, rehearing 
denied 292 S.W. 187. 

Checklug compliaiLce with contract 
The mere fact that the owner re¬ 
serves the right to Inspect or super- 
vise the work in order to see that 
it is being performed in conformity 
with the contract, pians, and specifi- 
cations does not establish the rela¬ 
tion of master and servant between 
such owner and the person doing the 
work. 

111.—Vacker v. Yeager, 151 Ill.App. 
144. 

Tex.—Southern Underwriters v. Wil- 
lis, Civ.App., 110 S.W.2d 262, error 
refused—Oarter Publications v. 
Davis, Civ.App., 68 S.W.2d 640, er¬ 
ror refused. 

Wash.—Bili v. Gattavara, 167 P.2d 
434, 24 Wash.2d 819—Seattle Aerie 
No. 1 of Fraternal Order of Eagles 
v, Commissioner of Unemployment 
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Compensation and Placement, 160 
P.2d 614, 23 Wash.2d 167, motion 
denied 163 P.2d 921, 23 Wash.2d 
167. 

6 , Miss.—iCorpns Juris clted Iu Lou- 
is Werner Sawmill Co. v. North- 
cutt, 134 So. 156. 158, 161 Miss. 
441. 

Wash.—CJorpu» Juris Qtuoted in 
Thurston County Chapter, Ameri¬ 
can National Red Cross v. Depart¬ 
ment of Labor & Industries of 
Washington, 7 P.2d 677, 679, 16« 
Wash. 488. 

39. C.J. p 36 note 26. 

7. Ind.—New Albany Porge & RoU- 
ing-Mill V. Cooper, 30 N.E. 294, 131 
Ind. 363. 

a. 111.—^Pioneer Pireproof Constp. 
Co. V. Hansen, 62 N.E. 17, 176 IU. 
100 . 

9. Me.—Coffey v. Gayton, 4 A.2d 97, 
136 Me. 141. 

Joiut work 

Where two servants engage la 
joint work, each is servant of own 
master, although one takes orders 
as to details from other.—Moss v. 
Chronicle Pub. Oo., 268 P. «3, 201 
Cal. '610, 6'5 A.L.R. 1268. 

10 . Me.—CofCey v. Gayton, 4 A.2d 
97, 136 Me. 141. 

11 . U.S.—Walling v. Wabash Radio 
Corp., D.C.Mich., 65 P.Supp. 969. 

Different aspects of tpansarotlon 
The same person may act as an 
employee of one person in certain 
aspects of a transaction and as an 
employee of another in a different 
part of the business.—Garfield V. 
Smith, 69 N.E.2d 287, 317 Mass. 674. 
certiorari denied 65 S.Ct. 1668, 32« 
U.S. 879, 89 L.Ed. 1995, and D. W. 
Lines V. Ward, 65 S>Ct. 1569, 326 U. 
S. 879, 89 L.Ed. 1995. 

13. Miss.—Meridian Taxicab Co. v, 
Ward. 186 So. 636, 184 Miss. 499, 
120 A.L.R. 1346. 
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Sifvi^nt leftt or hired to onother. The gencral 
seneant of one person may be lent to, and become 
the servant of, another by submxtting himself to the 
direction and control of the other with respect to 
a particular transaction or piece of work,^^ even 
though the gencral employer has an interest in the 
speciai work,i^ and in stich case the servant remains 
the general servant of the lender except as to the 
particiilar work done for the borrowen^» Howev- 
cr, such a relataon between the borrower and the 
servant is not cstablished uniess it appears that the 
servant has expressly, or by implication, consented 
to the transfer of his Services to the new master,^® 
and uniess the lender surrenders and the borrower 
assiuncs the power of supervision and control. 

Where a master gives the labor of his servant to 


another, the master retaining supervision and con¬ 
trol, the lent servant is not the servant of the bor¬ 
rower,^8 but is, while so engaged, the servant of the 
general master.is The detemination of whose 
servant an employee is in a given case depends on 
■who has the right to control him with respect to the 
Work in question^^ and on whether or not such 
work is within the scope and course of the employ- 
inent.2i The servant of a buyer assisting the serv¬ 
ant of a seller in setting up machinery on the buy- 
er’s premises and under his direction and control is 
the servant of such buyer while he is so employed, 
and notwithstanding the contract of sale provides 
the installation shall be done by the seller .22 

e. Oompensation 

The fact of compensatfon and the manner of pay- 


13. U.S.—C. F. Lytle Co. v. Han&en 
& Rowland, C.C.A.Wash., 151 F-2d 
573—New Tork Ca^ualty Co. v. 
Touttif Men's Christian Ass’n, C.C. 
A.Iowa, 119 F.2d 387, certiorari de- 
nted Young Meii's Christian Ass'n 
V. New York Casualty Co., 62 S. 
Ct n, 314 U.S. 648, 86 L.Ed. 519 
—McL>amb v. E. I. Du Pont He 
Nemours & Co„ C.C.A.N.C.. 79 F.2d 
966. 

Cal,—Oorpus iTorls clted ixx Nlchols 
V, Hltchcock Motor Co,, 70 P.2d 
654, 659. 22 Cal.App.2d 151. 

QtL ,—^Blakely v. U. S. Fidelity & 
Guaranty Co., 21 S.E.2d 339, 67 
Gra.App. 795. 

Kjul—L eathers v. Billon, 131 P.2d 
668, 156 Kan. 132—Gamer v. Mar¬ 
tin 123 P.2d 735, 155 Kan. 12. 

Mtnn.—Conyea v. imlutii, M. & I. 
R, Ry. Co.. 19 K.W.2d 384, 220 
Mina. 226. 

Neb.'^~Corpas jnris oited in Dal>el- 
stein V. City of Omaha, 273 N.W. 
45. 45, 132 Neb. 710. 

OkL—^Wylle-Stewart Machinery Co. 
V. Thomas, 137 P,2d 556. 192 OkL 
605 . 

Pa-—Pennsylvania Co. for Insur- 
ances on Hives and Granting- An- 
nulties v. Philadelphia Electric Co., 
200 A. 18. SSl Pa. 125. 

39 C.J. p 36 note 39. 

Hiability for injuries caused by hired 
or lent serviant see infra 6 566. 
“One may be in the general Serv¬ 
ice of another, and, neverthelees, j 
with respect to particular work, may 
be traasferred, with his own con-| 
oeat or ac<tuiescence. to the Service 
of a third person, so that he becomes 
the servant of that person, with all 
the legal conseqtuences of the new 
relation."—Pennsylvania Cas. Co. v. 
JB a kl n s, I>.C.Ky., 79 F.Supp. 155, 158 
—ladenmitT Ins. Co. of North Amer¬ 
ica V. Malisfski, D.C.Md., 46 F.Supp. 
4i4. 456, afflrtned, C.CA.., Mallsfski, 
V. Indemnity Ina Co. of North Amer¬ 
ica. 185 F.2d 910. 


14. Neb.—^Westover v. Hoover, 129 
N.W. 285, 88 Neb. 201, 19 A.L.R. 
215. 

39 O.J. p 36 note 30, 

15. IT.S.—C, P. Lytle Co. v. Hansen 
& Rowland. O.G.A.Wash., 161 F.2d 
573. 

Ga.—Blakely v. TJ. S. Fidelity & 
Guaranty Co., 21 S.E.2d 339, 67 
Ga.App. 795. 

Kan.—Leathers v. Hillon, 131 P.2d 
€$8, 15$ Kan. 132—Garner v. Mar¬ 
tin, 122 P.2d 785, 165 Kan. 12. 
Pa.—Pennsylvania Co. for Insuranc- 
es on Lives and Granting- Annui- 
ties V. Philadelphia Electric Co., 
200 A. 18, 331 Pa. 125. 

'Tt is now woll settled in this 
state that there may exist at one 
time the relatlonship of general em- 
ployer and a speciai employer as 
to one employee."—^Rosander v. Mar- 
ket St. Ry. Co., 265 P. 541, 647, 89 
CaLApp. 721. 

16. U.S.—Christlanson v. Western 
Pacific Packing Co., D.C.Wash., 24 
F.Supp. 487. 

Minn. —Gonyea v. Duluth, M. & L R. 
Ry. Co., 19 N.W.2d 384, 220 Minn. 
225. 

39 C.J. p 36 note 31. 

17. U.S.—C. P. Lytle Co. v. Hansen 

' & Rowland, C.C,A.Wash., 161 Fv2d 

' 5^73 —Chrlstianson v. Western Pa-' 

oifio Packing Co., D.C.Wash,, 24 
I F.Supp. 437. 

Me.—Moose-A-Bec Quarries Co, v. 
Eastem Tractor & Equipment Co., 
29 A.2d 167, 139 Me, 249. 

N.Y.—^Wawrzonek v. Central Hudson 
Gas & Electric Corporation, 12 
N.B.2d 62'5, 276 N.T. 412. 

Pa—Schaefler v. Toung Bros., Com. 
PL, 1 Lebanon 4^, 

“As long as the employee is fur- 
thering the business of his general 
employer, there will be no inference 
of a new relation uniess command 
has been surrendered, and no infer¬ 
ence of its surrender arises from the 
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mere fact of its division/’—^Rice-Stix 
Hry Goods Co, v. Self, 101 S.W.2d • 
132, 137, 20 TenmApp. 498. 

16. U.S.—Christlanson v. Western 
Pacific Packing Co., D.C.Wash., 24 
' F.Supp. 437. 

N.Y.—^Wawrzonsck v. Central Hud¬ 
son Gas & Electric Corporation, 12 
N.E.2d 525, 276 N.Y. 412. 

‘ 39 C.J. p 36 note 32. 

19 , Kan,—^Leathers v. Dii Ion, 131 P. 
2d 668, 156 Kan. 132. 

N.T.—^Wawrzonek v. Central Hudson 
Gas Sc Electrio Corporation, 12 N. 
E.2d 525, 276 N.T. 412. 

39 C.J. p 36 note 33, 

20 . U.S,—Jones v. George F. Oetty 
Oil Co., C.C.A.N.M.. 92 F.2d 255. 

Ark.—Barton-Mansfield Co. v. Bogey, 
147 S.W.2d 977, 201 Ark. 860. 

Mich,—Buskirk v. Ide, 4 N.W.^d 504, 
302 Mich. 154—^Rockwell v. Grand 
Trunk Western R. Oo., 234 N.W. 
1-59, 253 Mich. 144. 

Pa.—^Pennsylvania Co. for Insuranc- 
es on Lives and Granting Annui- 
tles r. Philadelphia Electric Co., 
200 A. 18, 331 Pa. 125. 

Beservatlon of right of employ- 
xnent of the lent workman Is not a 
decisive factor in determining 
whether the lent workman becomes 
the servant of the one to whom he 
was lent. 

U.S.—C. P. Lytle Co. v, Hansen & 
Rowland, C.C.A.Wash., 151 F.2d 
573. 

Wash.—McHugh v. King County, 128 
P.2d 604, 14 Wash.2d 441—B. & B. 
Building Materials Co, v. Winston 
'Co., 290 P. 839, 168 Wash. 130. 

ai. Ga.—Blakeiy v. U. S. Fidelity 
& Guaranty Co., 21 S.E,2d 339, 67 
Ga.App. 795. 

22* Ark.—Arkansas Logging Co. v. 

Martin, 173 S.W. 184. 116 Ark. 318. 
39 C.J. p 36 note 34, 
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ing It are factors to be considered In determining 
whether a master and servant relationship exlsts, but 
such consideratlons are not conclusive. 

Although it is unquestionably one of the indicia 
of a contract of employment creating a master and 
servant relation,23 the receipt of a stated wage is 
not essential to create,nor does it necessarily es- 
tablish the existence of,^® such a relation; the re¬ 
lationship may exist although the servant neither* 
expects nor is entitled to any compensation.26 Thus 
a student is an employee while actually performing 
Service, although without pay,27 and although the 
extent and time of his Services are at his own 
pleasure,28 but when not engaged in such duties he 
ceases to be an employee,29 and if he at no time 
renders Service to, or for the benefit of, the alleged 


§ 2 

employer he is not an employee in the first in- 
stance.30 

The mode of payment may be considered in de¬ 
termining whether the relation of master and serv¬ 
ant exists;^^ but it is not sufficient of itself to de- 
termine the matter conclusively.32 A master and 
servant relationship may exist between two persons 
even though the servantes compensation is paid (by 
a third person.88 it has been held that the fact 
that a servant shares in the profits instead of re- 
ceiving wages does not negative the existence of a 
master and servant relation,84 although it has been 
pointed out that the sharing of profits and losses is 
not generally an attribute of an ordinary employ¬ 
ment relatiofi.85 The relationship may exist even 


23. U.S.—Pennsylvania Cas. Co. v. 
Elkins, D.C.Ky., 70 P.Supp. 155— 
Wallingr v. Nashville, C. & St. L. 
Ry., D.C.Tenn., 60 P.Supp. 1004, 
afflrmed, C.C.A., 155 P.2d 1016, cer¬ 
tiorari granted 67 S.Ct. 85—^Aber- 
deen Aerie No. 24 of Praternal Or- 
der of Eagles v. U. S., D.C.Wash., 
60 P.Supp. 734, appeal dismissed, 
C.O.A., SQUier v. Seattle Aerie No. 
1 of Praternal Order of Eagles, 
142 P.2d 462, affirmed 148 P.2d 655. 

Ala,—Stith Coal Co. v. Alvis, 141 So. 
663, 224 Ala. 603. 

Cal.—Bohanon v. James McClatchy 
Pub. Co., 60 P.2a 610, 16 Cal.App. 
2d 188. 

Miss.—First Nat. Bank of Oxford v. 
Mississippi Unemployment Com¬ 
pensation Commlssion, 23 So.2d 
634. ' 

N.T.—Osborg v. Hoffman, 300 N.T.S. 
'690, 252' App.Div. 587, afflrmed 19 
N.B.2d 924, 280 N.Y. 523. 

Utah.—Weber County-Ogden City 
Relief Committee v. Industrial 
Commission of Utah, 71 P.2d 177, 
93 Utah 86. 

24. U.S.—^Pennsylvania Cas. Co. v. 
Elkins, D.C.Ky., 70 P.Supp. 155. 

Ala.—Reed v. Ridoufs Ambulance, 
102 So. 906, 212 Ala. 428. 

Me.— Corpus Juris g,uoted lu Lunt v. 
Pidelity & Casualty Co. of New 
Tork, 28 A.2d 736, 740, 139 Me. 
218. 

Mo.— ^Corpus Juris olted in Lajoie v. 
Rossl, 37 S.W.2d 684, 687, 225 Mo. 
App. 651—Kiser v. Suppe, 112 S.W. 
1005, 133 Mo.App. 19. 

N-ev. —Corpus Juris guoted in Reeder 
V. Pincolini, 94 P.2d 1097, 109,9, 59 
Nev. 396. 

59 C.J. p 36 note 36. 

25. U.S.—Madison v. Phillips Pe¬ 
troleum Co., C.C.A.Tex., 88 P.2d 
616, certiorari denied 67 S.Ct. 946, 
SOI U.S. 703, 81 L.Ed. 1368—Wall- 
Ing V. American Needlecrafts, D.C. 
Ky., 46 P.Supp. 16, reversed on 
other grounds, C.C.A., 139 P.2d 60. 


26. U.S.—Jones v. Goodson, C.C.A. 
Okl., 121 P.2d 176—John Hancock 
Mut. Life Ins. Co. of Boston, 
Mass., V. Dorman, C.C.A.Cal., 108 
P.2d 220—Pennsylvania Cas. Co. v. 
Elkins, D.'C.Ky., 70 P.Supp. 155. 

Conn.—^Burwell v. Neumann, 32 A.2d 
■640, 130 Conn. 117. 

Ky.—Pournier v. Churchill Lowns- 
Latonia, 166 B.W.2d 38, 292 Ky. 
215. 

Me.— Corpus Juris guoted in Lunt v. 
Pidelity & Casualty Co. of New 
York, 28 A.2d 736, 740, 139 Me. 
218. 

Mo.— Corpus Juris oited in Lajoie v, 
Rossi, 37 S.W.'2d 684, 687, 225 Mo. 
App. 651. 

Nev.— Corpus Juris quoted in Reeder 
V. Pincolini, 94 P.2d 1097, 1099, 69 
Nev. 39-6. 

N.J.—^Winkelstein v. Solitaire, 27 A. 
2d 868, 129 N.J.Law 38, afflrmed 31 
A.2d 843, 130 N.J.Law 158. 

Or.— Corpus Juris cited in State v. 
Snell, 121 P.2d 928, 930, 168 Or. 
171. 

39 C.J. p 36 note 37. 

27. Va.—^Norfolk & W. R. Co. v. 
Bondurant, 59 S.E. 1091, 107 Va. 
615, 122 Am.S.R. 867, 15 L.R.A., 
N.S., 443. 

39 C.J. p 37 note 38. 

28. Ky.—Chesapeake & O. R. Co. v. 
Harmon, 189 S.W, 1135, 173 Ky. 1, 
Ann.Cas.l918B 41. 

22 . Ky.—^Chesapeake & O. R. Co, v. 
Harmon, supra. 

30. U.S.—^Walling v. Jacksonville 
Terminal Co., C.C.A.Fla., 148 P.2d 
768—Walling v. Nashville C. & St. 
L. Ry., D.C.Tenn., 60 P.Supp. 1004, 
affirmed, C.C.A., 155 P.2d 1016, cer¬ 
tiorari granted ‘67 S.Ct. 86. 

31. Ala.—Ex parte Board of School 
Com’rs of Mobile County, 178 S<J. 
63, 235 Ala. 82. 

Cal.—^Empire Star Mines Co. v. Cali- 
fornia Employment Commission, 
168 P.2d 686, 28 Cal.2d 33—Clarke 
Y, Hemandez, App., 179 P.2d 834. 
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Ga.—^Nlchols v. G. L. Hight Motor 
Co., 10 S.E.2d 439, 63 Ga.App. 155. 
Utah.—Intermountain Speedways v. 
Industrial Commission, 126 P.2d 
22, 101 Utah 573. 

Wis.—^Employers Mutual Liability 
Ins. Co. V. Brower, 272 N.W. 359^ 
224 Wis. 485—Town of Eagle v- 
Industrial Commission, 2'66 N.W. 
274, 221 Wis. 166. 

32. U.S.—U. 'S. V. Wholesale Oil Co., 
C.C.A.Kan., 154 P.2d 745—MacMil- 
lan V. Montecito Country Club, I>. 
C.Cal., 6'5 P.Supp. 240. 

Ala.—Ex parte Board of School 
Com'rs of Mobile County, 178 So. 
63, 235 Ala. 82. 

Cal.—Burlingham v. Gray, 137 P.2d 
9, 22 Cal.2d 87—Los Plores School 
Dist. V. Industrial Accident Com¬ 
mission, 66 P.2d 581, 13 Cal.App.2d 
180. 

Conn.—Caraher v. Sears, Roebuck & 
Co., -200 A. 324, 124 Conn. 409. 
Ga.—Nichols v. G. L. Hight Motor 
Co., 10 S.E.2d 439, 63 Ga.App. 155. 
111.—Ozark Minerals Co. v. Murphy, 
61 N.E.2d 197, 384 111. 94—Kehrer 
V. Industrial Commission, 5 N.E.2d 
636, 865 111. 378. 

N.Y.—In re Thompson's Estate, 218 
N.Y.S. 426, 126 Misc. 91. 

Tenn.—Grace v. Louisville & N. R. 
-Co., 89 S.W.2d 354, 19 Tenn.App. 
382. 

Va.—Unemployment Compensation 

Commission v. Harvey, 18 S.E.2d 
390, 179 Va. 202. 

33. U.S.—Jones v. Goodson, C.C.A. 
Okl., 121 P.2d 176. 

34. U.S.—^Yearwood v. U. S., D.C. 
La., 65 P.Supp. 295. 

N.Y.—Sloane v. United Feature Syn- 
dicate, 238 N.Y.S. 91, 135 Misc. 365. 
Okl.—Oorpus Juris cited iu Smittle 
V. Rutherford, 111 P.2d 480, 482, 
188 Okl. 665. 

S.D.—Pischer , v, Bunch, 16 N.W.2d 
541. 

39 C.J. P 37 note 41. 

35. U.S.—Tearwood v. U. S., BXS. 
La., 55 P.Supp. 295. 
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though a part of the consideration for the semces 
is to be paid in a medium other than money,»® and 
it has been held that, althou^h all the employees of 
employer Corporation are stockholders, and are paid 
for their Service only by the income of their stock, 
the relation of master and servant nevertheless ex- 
ists within the meaning o£ a statute providing for 
the safety of employees.®’^ 


f. Services 

The foundatfon of the master and servant relatlon- 
rttip is Service rendered by the servant to tje "laster 
some continuity of sucti Service Is essential, but It need 
not be unlnterrupted or permanent, 

The relationship of master and servant is bot- 
tomed on Services rendered by the servant to the 
master but the mere rendition of Services by one 
person to another does not of itseif establish the 
master and servant relationship between them.^^ 
Howevcr, the fact that the agreement of an em- 
ployee requires other labor than his own for its per- 
formance does not prevent him from being* an em- 
ployce where the contract includes his personal 
Services to the full extent thereof.-*® It is not es¬ 
sential that one who has entered into a personal 
contract of employment with another and given the 
latter the right to regard him as the actual employer 
should intend to receive or should have received 
the benefit of the Services of such an employee;^! 
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the relation of master may be assumed by one who 
employs another, even though he is an ^ent merdy 
for the purpose of supervising the work.« A per¬ 
son may be held to be in the employ of another, 
even though, while performing certain Services for 
the employer, he also performs Services for him- 
self, thus occupying a dual role.'*® 

Continuity* Generally speaking, some continuity 
of Service is essential to the existence of a master 
and servant relation.'*^ Nevertheless it has been 
held that the relation does not always depcnd on 
continuity of actual everyday work,^® and that one 
may be the employee of another withotit bcing en- 
gaged in performing the work of the employer at 
the momenti® The relationship of master and 
servant does not depend on the mere duration of 
employment and it may exist even though the 
Service is not permanenti® 

Place of work. The fact that the work involved 
is performed on the premises of the allcged master 
or employer is an indication that a master and serv¬ 
ant relationship exists;^® but if other tests conclu- 
sively determine the existence of a master and serv¬ 
ant relationship the place of performance of the 
servanfs duties is immateriali® 


Property and tools used. The fact that the tools 
and equipment of the employer are used in perform- 


2 S, G&-—^Harshall Mattbews, 100 

S.E. 103, 149 Ga. 370. 

S» CJT. p 37 note 42. 

37;, Pa.—^In re Employinent Places 
of lAbor, 26 Pa.Dist. 67. 

83. XJ.S.—-WalUnff v. Nashvilla C. 
& St. Lr. TLy., D.C.Tenn,, 60 F.Supp. 
1004, aflirmed, C.C.A., 155 F.2d 

1016, affirmed 67 S.Ct. 644, 330 U. 

S. 15«, 91 L..Ed. - 

Ala.—Reed v, Ridout^s Ambulance, 
102 So. 066, 212 Ala. 428. 

Mass.—Patterson v. Barnes, 60 N.E, 
82, 31T Mass. 721. 

Mo,—Haltz V. Jackoway-Katz Cap 
Co., 82 S.W.2d 909, 386 Mo. 1000. 
N.Y.—Sabi Y. Laenderbank Wien Ak- 
tleng^ellsciiaft, 30 N.Y.S.2d 608, 
opinion supplemented 33 N.T.S.2d 
76A 

W.Va.—Null V. State Compensation 
Com’r, 35 S.E.2d 359. 

Perwmal servloe rendered to the 
allegad enaployer Is an essential 
characieiistic of the relationship. 
U.S.—Pennsylvania Cas. Co. v. El- 
fcins, X).CXy., 70 P.Supp. 155. 

Cal.—-IVestem Indemni ty Co. y. 
Plllsbury, 159 P, 721, 172 Cal, 807 
—People Y. Grier, 123 F.2d 207, 
63 CalA.pp.2d Supp. 841. 

Mo.—Rutherford v. Tobin Quarries, 
"2 S.W.2d 918, 336 Mo. 1171—Hum- 


phrey v. Ownby, App., 104 S.W.2d 
898. 

3B. U.S.—■Wallmg v. American Nee- 
dlecrafts, D.C.Ky., 46 F.Supp. 16, 
reversed on other grounds, C.C.A., 
139 P.2d 60. 

40. N,T,—Levine y. Rosenschein, 
118 N-.Y.S. 890, 134 App.Div. 157. 

39 C.J. p 37 note 46. 

41. N.T.—Cooper y. Fleischmon, 147 
N.Y.S. 65, 85 Misc. 1. 

39 C.J. p 37 note 47. 

42. Minn.—^Wyckoff v. Wunder, 119 
N.W. 655, 107 Minn. 119. 

43. U.S.—^Macmillan v. Montecito 
Conntry Club, I).0.*Cal., 65 F.Supp. 
240. 

44. Mich.—^Klym y. Aetna Life Ins. 
Co. of Hartford, Conn., 9 N.W.2d 
693, 305 Mich. 508—City of Pon¬ 
tiae V. Ducharme, 270 27.W, 754, 
2718 Mich. 474. 

Minn.—State y. City of Minneapo-lis, 
219 N.W. 924, 925, 174 Minn. 694. 

20 C.J. p 1242 note 79 [a]. 

45. U.S.—^North Whittier Heights 
Citrus Ass^n y. K. L. R. B., C.C.A., 
109 P.2d 76, certiorari denied '60 S. 
Ct. 1075, 310 TJ.S. 632, 84 L.Ed. 

I 1402, reheariug denied 61 S.Ct. 64, 
311 U.S. 724, 85 L.Ed. 472. 

Pa.—^Walters y. Commonwealtb, 66 
Z>auph.Co. 245. 


46. Mich.—^Klym v. .^tna Life Ins. 
Co. of Hartford, Conn., 9 N.W.Bd 
693, 305 Mich. 608. 

A seasonal employee is considered 
to be in employer’s employ during 
slack seasons, as such employee is 
always subject to call vrhenever 
there is work to be done.—Bonwit 
Teller, Inc. v. Marg-uerite Yvonne, 
Inc., 48 N.Y.S.2d 35C, 183 Misc. 458. 

47. Pa.—Lan& v. Hanlon, 157 A. 788, 
305 Pa. 878, followed in 157 A, 
790, two cases, .305 Pa. 386, and 157 
A. '791, 306 Pa, 385. 

48. Mo.—Kiser v. Suppo, 112 S.W. 
1005, 133 Mo.App. 19. 

49. Cal.—Emplre Star Mines Co. v. 
California Employment Oommis- 
sion, 168 P.2d '686, 2i8 Cal.2d 33— 
Clarke v. Hernandez, App., 179 P. 
2d 834. 

Miss.—First Nat. Bank of Oxford v. 
Mississippi Unemployment Com¬ 
pensation Oommlssion, 23 So.2d 
634, 199 Miss. 97. 

Wis.—Employers Mut. LIability Ins. 
Co. V. Brower, 272 N.W. 859, 224 
Wis. 485—Town of Eagle v. Indus- 
trial Oommission, 266 N.W. 274, 
221 Wis. 166. 

50. Miss.—Texas Oo, v. Jackson, 165 
So. 546, 174 Miss. 737. 
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ing the work is an indication of a master and serv¬ 
ant relationship but the fact that the servant 
makes use of his own property in performing the 
Services does not prevent the relationship being that 
of master and servant,^2 and the ownership of the 
' instmmentalities used is immaterial where the re¬ 
lationship is conclusively shown to exist by the ap- 
pHcation of other tests.®^ 

Legality. The relation of master and servant 
cannot 'be predkated on an employment that has for 
its object the prosecution of a business that is un- 
lawftd or criminal.®* 

§ 3(1). Independent Contractors and Their 
Employees 

An Independent contractor is one who, exercislnfl 
an Independent employment, contracts to do a prece of 
Work according to his own methods, without being sub- 
ject to the control of his employer except as to the re¬ 
suit of his Work; an Independent contractor is not a 


61. Cal.—Empire Star Mines Co. v. 
California Employment Commls- 
sion, 168 P.2d 686, 28 Cal2d 83— 
Clarke v. Hemandez, App., 179 P. 
2d 834. 

Miss.—First Nat. Bank of Oxford v. 
Mississippl Unemployment Com-, 
pensation Commission, 23 So.2d | 
634, 199 Miss, 97. 

Tenn.—Ely v. Rice Bros., 167 S.‘W.2d 
356, 26 Tenn.App. 19. 

62. Ala.—Corpus Jorls clted la 
North Alabama Motor Express v. 
Whiteside, 169 So. 33«, 337, 27 Ala. 
App. 223. 

Mo.—Corpus d^iris clted In Lajoie v. 
Rossi, 37 S.W.2d 634, '685, 225 Mo. 
App. 651. 

39 C.J. p 3'7 note 4^5. 

63. Miss.—Texas Co. v. Jackson, 165 
So. 646, 174 Miss. 737. 

54, Colo.—Sagers v. Nuckolls, 32 P. 
187, 3 Colo.App. 95. 

65. 111.—Pranklin Coal & Coke Co. 
V. Industrial Commission, 129 N. 
E. 811, 813, 296 111. 329—Bristol & 
Gale Co. v. Industrial Commission, 
126 N.E. 599, 601, 292 111. 16. 

Miss.— Corpus Juris cited in Kisner 
T. Jackson, 132 So. 90, 91, 159 
Miss. 424. 

Tex,—Corpus Juris clted in Ochoa v. 
Winerich Motor Sales Co., 94 S.W. 
2d 416, 419, 127 Tex. 642. 

66. lowa.—Overhauser v. American 
Cereal Co., 105 N.W. 113, 115, 128 
lowa 5(80. 

67. lowa.—Overhauser v. American 
Cereal Co., supra. 

68 . lowa.—Overhauser v. American 
Cereal Co., supra. 

69. U.S.—Blankenship v. W. U. Tei. 
Co., D.C.W.Va., 67 F.Supp. 265, 267 
—Biltgen v. Reynolds, D.C.Minn., 
68 F.Supp. 909, 911—^Kentucky Cot- 


«ervant, and there Is no master and servant relation 
between his servants and the employer or contractee. 

Numerous definitions of the term ''independent 
contractor'^ have been given by the authorities but 
they are not essentially different from one anoth- 
er.55 Within the popular understanding which it 
imports, the term is wholly descriptive 6 it serves 
merely to point out one of a class.^^ Jn certain 
phases of the law, however, the expression is used, 
not merely in a descriptive sense, but as well to des¬ 
ignate a relationship, in the presence of which, 
when established, the law imdertakes to prescribe 
distinctive rights and liabilities.^S 

In the law of master and servant, an "independent 
contractor" is defined as one who, in rendering 
Services, exercises an independent employment or 
occupation and represents the will of his employer 
only as to the resuits of his work and not as to 
the means whereby it is accomplished;^^ one who, 

—Deun V. Ketter, 6’5 N.B.2d 6*72,' 
574, 328 111.App. 206—Trzaska v. 
Biga-ne, 60 N.E.2d 264, 267, 325 111. 
App. 5'2S—Jones v. Standerfer, 15 
N.B.2d 924, 927. 29^6 111.App. 145— 
Live Stcck Nat. Bank of Chicago 

V. Hilherg. 3 N.B.2d 17'5, 286 111. 
App. 606—Meece v. Holland Fur¬ 
nace Co., 2*69 Ill.App. 164, 169. 

lowa.—Meredith Pub. Co. v. lowa 
Employm-ent Security Commission, 
8 N.W.2d 6, 10, 232 lowa 666— 
Arne v. Western Silo Co., 242 N, 

W. 539, 542, 214 lowa 611. 

Ky.—^Eastem Const. Co. v. Back, 35 

S.W.'2d 859, '861, 237 Ky. 505. 

La.—Hartwig Moss Ins. Agency v. 
Board of Com'rs of Port of New 
Orleans, 19 So.2d 178, 184, 206 La. 
395—Corpus Juris quoted lu Dav- 
idson V. American Drug Stores, 
App., 17*5 So. 157, 158—Corpus Ju¬ 
ris clted itt Ravare v. McCormick 
& Co., App., 1>66 So, 1>83, 185. 

Minn.—^Wicklund v. North Star Tim- 
ber Co., 287 N.W. 7, 10, 206 Minn. 
'59*5. 

Miss.—Gulf Coast Motor Express Co. 

V. Diggs, 165 So. 292, 293, 174 
Miss. 660—Benjamin v. Eavidson- 
Gulfport Fertilizer Co., 152 So. 839, 
840, 169 Miss. 162—Louis Werner 
Sawmill Co. v. Northeutt, 134 So. 
16'6, 168, 161 Miss. 441—Hutchin- 
son-Moore Lumber Co. v. Pittman, 
122 So. 191, 193, 154 Miss. 1. 

Mo.—Toung V. Sinclair Refining Co., 
App., 92 S.W.2d 995, 999—Manus v. 
Kansas City Distributiug Corpo¬ 
ration, 74 S.W.2d 506, 511, 228 Mo. 
App. 905—^Corpus Juris q,uoted ia 
Greeiie v. Spinning, App., 48 S.W. 
2d i51, '56—Dillard v. Justus, 3 S. 

W. 2d 392, 895, 222 Mo.App. 362. 
Mont.—^Neyman v. Pineus, 267 P. 805, 

809, '82 Mont. 467. 

Neb.—HiU Hotel Co. v. Kinney, 2^ 


tage Industries v. Glenn, 39 P. 
Supp. 642, 64*5. 

Ala.—^Warren Webster & Co. v. Zac 
Smith Statronery Co., 130 So. 645, 
546, 222 Ala. 41. 

Ark.—Chapman & I>ewey Lumber 
Co. V. Andrews, 91 S.W.2d 1026, 
1027, 192 Ark. 291—^Hobbs-Western 
Co. V. Carmical, 9.1 S.W.2d 605, 607, 
192 Ark. 69. 

Cal.—Casselman v. Hartford Acci¬ 
dent & Indemnity Co., 98 P.2d 539, 
646, 36 Cal.App.2d 700—Phillips v. 
Larrabee, 90 P.2d 820, 822, 32 Cal. 
App.2d 720—Curcic v. Nelson Eis- 
play Co., '64 P.2d 1153, 1155, 19 Cal. 
App.2d 46—^Berkowitz v. Pelton, 48 
P.2d 756, 767, 9 Cal.App.2d 80— 
Weinberg v. Clark, 8 P.2d 164, 165, 
120 Cal,App. 362—Slyter v. Clinton 
Const. 'Co. of California, 290 P. 
543, 645. 107 CaLApp. 348—Goorge 
V. Chaplin, 279 P. 485. 486, 99 Cal. 
App. 709—Preo v. Roed, 278 P. 
928, 930, 99 Cal.App. 872—May v. 
Farrell, 271 P. 789, 792, 94 Cal. 
App. 703—Chari?es R. McCormick 
Lumber Co. v. 0'Brien, 266 P. 594, 
696, 90 Cal.App. 776—Curran v. 
Barle C. Anthony, Inc., 247 P. 236, 
2318, 77 Cal.App. 452. 

Fla.—Florida Indtjs. Commission v. 
State ex rei. Orange State Oil Co., 
'21 So,2d 599. 604, 156 Fla. 772— 
Gentile -Bros. Co. v. Florida Indus¬ 
trial Commission, 10 So.2d 668, 
570, 151 Fla. 857. 

Idaho.—^Moreland v. Mason, 260 P. 

1035, 1037, 45 Idaho 143. 

111.—Rozran v. Durkin, 45 N.E.2d 
180, 182, 381 111. 97, 144 A.L.R. 735 
—Kehrer v. Industrial Commis¬ 
sion, 6 N.E.2d 635, 637, 355 111. 378 
—Stellwagen v. Industrial Com¬ 
mission, 195 N.E. 29, 31, 359 111. 
657—Hartley v. Red Ball Transit 
Co., 176 N.E. 751, 753, 344 111. 634 
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exercising an independent employment, contracts to 
do a piece of work according to his own methods, 
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without being subject to the control of his employer 
except as to the resuit of his work;«o one who 


N,W, 397, 39«, 138 Neb. 760— 
Keeder v. Klmball Laundry, 261 K. 
W. 5«2, 563, 129 Neb. 306. 

I^.Y.—In re Blectrolux Corporation, 
30 X.T.S.2d 972, 977, 262 App.Blv. 
642. reversed on otber grounds 43 
N.E.2d 480, 288 N.T. 440. Follow- 
ed tn In re Geoffhehan, 30 N.T.S. 
2d 9«8, 263 App.Div. 758, reversed 
on other grounds In re Geoghe- 
gan*s Claim, 43 N.B.2d 713, 289 
N.Y. m. In re Biffffi. 30 N.T.S.2d 
988, 263 App.Div. 758, reversed on 
otber grounds In re Rig^gr^s Claim, 
43 N.E.2d 713, 389 N.Y. 567, and 
In re Nowicki. 30 N.Y.S.2d 984, 263 
App.Div. 758, reversed on other 
grounds In re Nowicki^s Claim, 43 
N.E.2d 713, 289 N.Y. 566. 

Ohio.—Post Fub. Co. v. Schickling, 
154 N.E. 751. 752, 22 Ohio App. 
318, aSlrmed Schickling v. Post 
Pub. Co., 155 N.E. 143, 115 Ohio St. 
589. 

Tenn.—^Morgan Lumber Co. v. James, 
14 Tenn.App. 305, 311. 

Tex.—Laird v. Utilities Ins. Co., Civ. 
App., 99 S.W.2d 627, 628—T. J. 
Mansfteld Const. Co. v. Gorsline, 
Civ.App., 278 S.W. 485, 486, re¬ 
versed on otber grounds 288 S.W. 
1067, rehearing denied 292 S.W. 
187. 

Wash.—Seattle Aerie No. 1 of Fra- 
ternal Order of Eagles v. Com- 
missioner of Unemployment Com- 
pensation and Placement, 160 P.2d 
614, 616, 26 Wash.2d 167, motion 
denied 163 P.2d 921, 23 Wash.2d 
16T—Miles V. Pound Motor Co., 117 
P,2d 179, 184, 10 Wash.2d 492— 
Washington Recorder Pub. Co, v. 
Emst, 91 P.2d 718, 725, 199 Wash. 
176, 124 A.L.R. 667—Silis v. Soren- 
son, 73 P.Sd 798, 801, 192 Wash. 
818—^Hollingsworth v. Robe Lum¬ 
ber Co.. 45 P.2d 614, 61-6, 182 Wash. 
74—Blacken v. Everett Bottling 
Works, 242 P. 1102, 1103, 137 

Wksh. 502. 

39 C.J. p 1315* note 1. 

Coatraot for Services 
The relation of independent con¬ 
tractor is one of the three relation- 
ships in which a -contract for the 
rendition of Services will ordinarily 
resuit, the other two being partner- 
ship and master and servant.—^U. S. 
V. Wholesale Oil Co., aC.A.Kan,. 154 
F,3d 745, 747. 

Stmilar definltions 

(1) One who is engaged in an In¬ 
dependent employment or occupation, 
responsible to his Principal only for 
the resuit and not for the manner or 
means by which it is accomplished. 
—Callfomia Employment Commis- 
sion V. Los Angeles Down Town 
Shopping News Corporation, 150 P 2d 
186 , 187, 34 Cal.2d 421—Califomia 


Employment Commlssion v. Sutton, 
158 P.2d 949, 953, 69 Cal.App.2d 181. 

(2) One who renders the Service 
in the course of an independent em¬ 
ployment, or occupation, and repre- 
sents the employer only as to the 
results of his werk, and not as to 

"the means whereby it is, or is to be, 
accomplished. 

Cal.—Buriingham v. Gray, 137 P.2d 
9, 13, 22 Cal.2d 87. 

Idaho-— OorptLS Joris clted ia Jos- 
lin V. Idaho Times Pub. Co., 63 
P.3d 323, 328. 56 Idaho 242. 

111.—Springer v. Illinois Transit 
Lines, 48 N.E.2d 206, 318 Ill.App. 
403. 

j^iss. —Corpus Juris cited in Kisner 
V. Jackson, 132 So. 90, 91, 169 Miss. 
424. 

Mo.—^Manus v. Kansas City Distrib- 
uting Corporation, 74 S.W.2d 606, 
509, 228 Mo.App. 905. 

31 C.J. p 473 note 26 [b] (4), (8). 

(3) Other similar deflnitions. 
U.S.—Badio City Music Hali Cor¬ 
poration v. U. S., D.C.N.Y., 50 F. 
Supp. 329, 331. 

Ariz.—Southwest Lumber Mills v. 
Industrial Commission of Arizona, 
134 P.2d 162, 165, 60 Ariz. 199. 
Cal.—Buriingham v. Gray, 137 P.2d 
9, 13, 22 Cal.2d 87—Riskin v. In¬ 
dustrial Accident Commission, 
App., 135 P.2d 11, 12. 

La.—^Nesmith v. Reich Bros., App., 
14 So.2d 325, 326—Hebert v. Blair, 
App., 142 So. 849, 850. 

Tex.—^Dallas Railway & Terminal 
Co. V. Price, Civ.App., 94 S.W.2d 
884, 887, afflrmed 114 S.W.2d 8-59, 
131 Tex. 319. 

31 C.J. p 474 note 26 [b]. 

60. U.S.—^Hardware Mut. Casualty 
Co. V. Hilderbrandt, C.C.A.Okl., 119 
P.2d 291, 297—^Underwood v. Com- 
missioner of Internal Revenue, C. 
aA.4, 56 P.2d 67, 71—Standard Ac¬ 
cident Ins. Co. V. Pennsylvania 
Car Co., C.aA.Tex., 49 F.2d 73, 76 
—Walling r. McKay, D.C.Neb., 70 
P.Supp. 160, 173. 

Ala,— Corpus Juris quoted in Martin 
V. Republic Steel Co., 146 So. 276, 
278, 226 Ala. 209— Corpus Juris 
auoted in Daves v. Rain, 178 So. 
59, 62, 28 Ala.App. 64, certiorari 
granted Ex parte Board Of School 
Com'rs of Mobile County, 1718 So. 
63, 235 Ala. 82. 

Ariz.—Maxey v. Johnson, 242 P. 866, 
867, 29 Ariz. 452. 

Ark.—Rice v. Sheppard, 168 S.W.2d 
198, 199, 205 Ark. 193—Coddington 
V. Berry Dry Goods Co., 137 S.W. 
2d 249, 252, 199 Ark. 1110—Wilson 

V. Davison, 122 S.W.2d 639,' 641, 
197 Ark. 99—C. M. Parmer Stave 
& Heading Co. v. Whorton, 102 S 

W. 2d 79, 81, 193 Ark. 708—Moaten 
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V. Columbia Cotton Oil Co., 97 
S.W.'2d 629, 630, 193 Ark. 97— 

Misslssippi River Puel Corporation 
V. Morris, 35 S.W.2d 607, 610, 183 
Ark. 207—^W. H. Moore Lumber 
Co. v. Starrett, 279 S.W. 4, 8, 170 
Ark. 92. 

Qg^^l —chapman v. Edwards, 24 P.2d 
211, 213, 133 Cal.App. 72. 

Conn.—Caraher v. Sears, Roebuck & 
Co., 200 A. 324, 326, 124 Conn. 409 
— Welz V. Manzil-lo, 156 A. 841, 843, 
113 Conn. 674. 

Ind.—City of Gary v. Bontrager 
Const. Co., 47 N.E.2d 182, 186, 113 
Ind.App. 151—Petzold v. McGrcgor, 
176 N.E. 640, 643, 92 Ind.App. 628. 

lowa.—Moorman Mfg. Co. v. lowa 
Unemployment Compensation Com¬ 
mission, 296 N.W. 791, 797, 230 
lowa 123—Arne v. Western Silo 
Co.. 242 N.W. 639, 542, 214 lowa 
511. 

Kan.—Bush v. Wilson & Co., 13i8 
P.2d 457, 4'61, 157 Kan. 80—Sims 
V. Dietrich, 124 P.2d 507, 509, 155 
Kan. 310—Mendel v. Fort Scott 
HydrauHc Cernent Co., 78 P.2d 868, 
871, 147 Kan. 719. 

La.—Hebert v. Blair, App., 142 So. 
849, '850. 

Md.—Bell V. State, 138 A. 227, 228, 
153 Md. 333, 68 A.L.R. 1061. 

Mich.—Utley for Use and Benefit of 
Travelers Ins. Co. v, Taylor & Gas- 
kin, 9 N;W.2d 842, 84*6, 30*5 Mich. 
'561—Holloway v. Nassar, 267 N.W. 
619, 621, 276 Mich. 212—Wight V. 
H. G. Christman Co., 221 N.W. 
314, 317, 244 Mich. 208. 

Miss.—Hinton & Walker v. Pcarson, 
107 So. 275, 277, 142 Miss. 60. 

Mo.—Atkisson v. Murphy, 179 S.W. 
2d 27, 29, 362 Mo. 644—State ©x 
rei. Maryland Casualty Oo. v. 
Hughes, 164 S.W.2d 274, 277, 349 
Mo. 1142—Sargent v. Clements, 818 
S.W.2d 174, 177, 337 Mo. 1127— 
Rutherford v. Tobin Quarrles, 82 
S.W.2d 918, 920, 337 Mo. 1171— 
Maltz V. Jackoway-Katz Cap Co., 
82 S.W.2d 909, 9,16, 336 Mo. 1000 
— Coul V. George B. Peck Dry 
Goods Co., 32 S.W.2d 758, 759, 326 
Mo. 870—Heisey v. Tide Water Oil 
Co., App., 92 S.W.2d 022, 928— 

Puqua V. Lumbermen's Supply Co., 
76 S.W.2d 715, 719, 229 Mo.App. 
210—^Ward v. Scott County Milling 
Co., App., 47 S.W.2d 250, 263— 
Mattocks V. Emerson Drug Co., 
App., 33 S.W.2d 142, 144—Clayton 
V. Hydraulic Press Brick Co., App., 
27 S.W.2d 62, 54—^Aubuchon v. Se- 
curity Const. Co., App., 291 S.W. 
187, 189—Burgess v. Garvin, 272 
S.W. 108, 112, 219 Mo.App. 162. 

Neb.—Oo^rpus Juris quoted 1» Rines 
V. Martel Telephone Co., 265 N.W. 
233, 235, 127 Neb. 398. 

N.J.—Rosenquist y. Brookdale 
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engages to perform a certain Service for another, 
according to his own manner and method, free from 
the control and direction of his employer in all mat- 
ters connected with the performance of the Service, 
except as to the resuit of the work.^l The term 


has also been defined as meaning one who contracts 
with another to do something for him, but who is 
not controlled by the other, or subject to the oth- 
er^s right to control with respect to his physical 
conduct in the performance of the undertaking;®^ 


Homes, 41 A.2d 383, 3S'5, 132 N.J.» 
Law 531, reversed on other 
grounds 44 A.2d 33, 133 IST.J.Law 
, 305—Brrickson v. F. W. Schwiers, 
Jr., Co., 158 A. 4182, 483, 108 KT.J. 
Law 481—Gildersleive v. Burling¬ 
ton Textile Mills, 180 A. 497, 13 
N.J.Misc. '643. 

N.Y.—Cforpus Juris q.tioted in Hogan 
V. Comae Sales, 281 N.T.S. 207, 
213, 245 App.Div. 216. 

N.C.—Teague v. Louisville & N. R 
Co., 192 S.E. 846, 847, 212 N.C. 33. 
Ohio.— Corpus Juris cited In Gillum 

V. Industrial Commission, 48 N.E. 
2d 234, 235, 141 Ohio St. 373. 

Okl.—Kelly V. Cann, 136 P.2d 896, 
900, 192 Okl. 446—Beasley v. Bond, 
48 P.2d 299, 310, 173 Okl. 355— 
Getman-MacDonell-Summers Drug 
Co. V. Acosta, 19 P.2d 149, 150, 162 
Okl. 77—White v. McGee, 11 P.2d 
924, 925, 157 Okl. 204—City of 

Muskogee v. McMurry, 8 P.2d 670, 
674, 155 Okl. 203—Riverland Oil 
Co. V. Chisholm, 28'7 P. 379, 381, 
143 Okl. 120—Tankersley v. Web¬ 
ster, -243 P. 745, 746, 116 Okl. 208. 
Tenn.—Texas Co. v. Bryant, 152 S. 

W. 2d 627, 681, 178 Tenn. 1, re- 
hearlng denied 163 ■S.W.2d 71, 1718 
Tenn. 680—^Wardrep v. Houston, 7'6 
S.W.2d 328, 330, 168 Tenn. 170— 
Corpus Juris cited in Copeland v. 
Cherry, 95 S.W.2d 1276, 1278, 20 
Tenn.App. 122—Grace v. Louisville 
& N. R Co., '89 S.W.2d 354, 367, 
19 Tenn.App. 382. 

Tex.—Lone Star Gas Co. v, Kelly, 
'Com.App., 45 S.W.2d 656, 657— 

Corpus Juris quoted in HofCman v. 
Houston Clinic, Civ.App., 41 S.W. 
2d 134, 139. 

Wash.—Scheiber v. Grigsby, 182 P. 
2d 745, 746—Bili v. Gattavara, 167 
P.2d 434,- 442—Carmin v. Port of 
Seattle. 116 P.2d 338, 343, 10 Wash. 
2d 13-9. 

31 C.J. p 473 note 24. 

Similar deflnitions 

(1) One who has the right to em- 
ploy and direct the action of the 
workmen, independently of the em¬ 
ployer and free from any superior 
authority in him to say how the 
specifled work shall be done or what 
the laborers shall do as It progress- 
es. 

— ^Corpus Juris qLuoted in Martin 
V. Republic Steel Co., 146 So. 276, 
278, 226 Ala. 209. 

N.Y.— Corpus Juris Qtuoted in Hogan 
V. Comae Sales, 281 N.T.S. 207, 213, 
245 App.Div. 216. 

Ohio.— Corpus Juris cited in Gillum 
V. Industrial Commission, 48 N.E. 
2d 234, 235, 141 Ohio St. 373. 


Tex.—^rpus Juris Q.uoted in Hofe- 
man v. Houston Clinic, Civ.App., 
41 S.W.2d 134, 139. 

31 C.J. p 473 note 25. 

(2) One who in the pursuit of an 
independent business undertakes to 
do specifle work for another person, 
using his own means and methods 
without submitting himself to the 
control of such person in respect to 
all of its details. 

U.S.—^Kentucky Cottage Industries 
V. Glenn, D.C.Ky., 39 P.Supp. 642, 
'646. 

Ark.—Ewing v. City of Helena, 182 
S.W.2d 940, 941, 207 Ark. 702. 

Ind.—^National Veneer & Lumber Co. 

V. Crisp, App., 72 N.E.2d 676, 577. 
lowa.—Meredith Pub. Co. v. lowa 
Employment Security Commission, 
6 N.W.2d 6, 10, 232 lowa 66-6. 

Tex.—^Hilgenberg v. Elam, Civ.App., 
192 S.W.2d 799, 803, affirmed, Sup., 
198 S.W.2d 94—Hemdon.v. Halli¬ 
burton Oil Well Cemeriting Co., 
Civ.App., 154 •S.W.2d 163, 1618, error 
refused—^Winerich Motor Sales Co. 
V. Ochoa, Civ.App., 68 S.W.2d 193. 
Wash.—Smith v. Ludwig, 132 P.2d 
735, 786, 16 Wash.2d 155. 

(3) Other similar deflnitions. 

Cal.—Los Flores School Dist. v. In¬ 
dustrial Accident Commission, 56 
P.2d 581, 583, 13 Cal.App.2d 180. 
Ind.—Van Drake v. Thomas, 38 N.E. 
2d 878, 882, 110 Ind.App. 686— 
Park Imp. Co. v. Review Board 
of Unemployment Compensation 
Division of Dept. of Treasury, 36 
N.B.2d 986, 9(88, 109 Ind.App. 638. 
lowa.—Burns v. Eno, 240 N.W. 209, 
'210, 213 lowa 881. 

Kan.—Bittle v. Shell Petroleum Cor¬ 
poration, 75 P.2d 829, 833, 147 Kan. 
227. 

Ky.—Bowen v. Gradison Const. Co., 
32 S.W.2d 1014, 1017, 236 Ky. 270 
—Madisonville, H. & E. R. Co. v. 
Owen, 143 S.W. 421, 423, 147 Ky. 1. 
Minn.—^Wicklund v. North Star Tim- 
ber Co., 287 N.W. 7, 8, 205 Minn, 
595. 

Mo.—Gorman v. A. R. Jackson Kan- 
sas City Showcase Works Co., 
App., 19 S.W.2d 659, 663. 

Neb.—Hili Hotel Co. v. Kinney, 296 
N.W. 397, 398, 138 Neb. 760. 

N.Y.—Fidei Ass'n of New York v. 
Miller, '20 N.T.S.2d 381, 259 App. 
Div. 48'6, affirmed In re Fidei Ass’n 
of N. Y., 39 N.B.2d 266, 287 N.Y. 
626. 

Ohio.—Post Pub. Co. v. Schickling, 
164 N.E. 761, 752, 22 Ohio App. 318, 
affirmed Schickling v. Post Pub. 
Co., 165 N.E. 143, 115 Ohio St. 689. 
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S.D.—Baer v. Armour & Co., 25)8 N. 
W. 135, 137, 63 S.D. 299. 

Utah.—Gleason v. Salt Lake City, 74 
P.2d 1225, 1230, 94 Utah 1. 

Va.—Boyd, Higgins & Goforth v. Ma- 
hone, 128 S.E. 259, 262, 142 Va. 690. 

Wash.—Seattle .<Erie No. 1 of Fra- 
ternal Order of Eagles v. Commis- 
sioner of Unemployment Compen¬ 
sation and Placement, 160 P.2d 
614, 23 Wash.2d 167, motion denied 
163 P.2d 921, 23 Wash.2d 167—Mc- 
Farland v. Commercial Boiler 
Works, 116 P.2d 288, 292, 10 Wash. 
2d 81. 

31 C.J. p 474 note 26 [b]. 

ei. U.S.—Jones v. Goodson, C.C.A. 
Okl., 121 P.2d 17i6, 179—Yearwood 
V. U. S., D.C.La., 56 P.Supp. 295, 
301—Los Angeles Athletic Club v, 

U. S., D.!C.Cal., 64 P.Supp. 702, 704, 
appeal dismissed 144 P.2d 352. 

Ky.—Courier Journal & Louisville 
Times Co. v. Akers, 175 S.W.2d 
350, 352, 295 Ky. 745. 

Okl.—Hawk Ice Cream Co. v. Rush, 
180 P.2d 164, 156—World Pub. Co. 

V. Smith, 161 P.2d 861, ‘863, 195 Okl. 
691—Marion Machine, Foundry & 
Supply Co. V. Duncan, 101 P.2d 
813, 814, 187 Okl. 160—Blackwell 
Cheese Co. v. Pedigo, 96 P.2d 1043, 
1044, 186 Okl. 159—Eliis & Lewis 
v. Trimble, 57 P.2d 244, 177 Okl. 5. 

Wash.— ^Corpus Juris cited lu Mitch- 
ell V. Maytag-Pacific-Intermountaln 
Co., 51 P.2d 393, 397, 184 Wash. 
342—Leech v. Sultan Ry. & Tim- 
ber Co., 297 P. 203, 204, 161 Wa«h. 
426. 

62. U.S.—Great American Indemni- 
ty Co. V. Pleniken, C.C.A.La., 134 
P.2d 208, 212—Dugas v. Nashua 
Mfg. Co., D.C.N.H., 62 P.Supp. 846, 
1850, appeal dismissed, C.C.A., 164 
P.2d 655—De Bord v. Procter & 
Gamble Distributing Co., D.C.Ga., 
68 P.Supp. 157, 169, affirmed, C.C. 
A., 14'6 P.2d 54. 

lowa.—^Meredith Pub. Co. v. lowa 
Employment 'Security Commission, 
6 N.W.2d 6, 11, 232 lowa 666. 

Kan.—Houdek v. Gloyd, 107 P.2d 751, 
'754, 152 Kan. 789—Hurla v. Cap- 
per Publications, 87 P.2d 552, 657, 
149 Kan. 369—Bittle v. Shell Pe¬ 
troleum Corporation, 75 P.2d 829, 
832, 147 Kan. 227. 

Miss.—Meridian Taxicab Co. v. 
Ward, 186 So. 636, 639, 184 Miss. 
499. 120 A.L.R 1346—Crosby Lum¬ 
ber & Manufacturing Co. v. Dur- 
ham, 179 So. 285, 287, 181 Miss. 
559, suggestion of error overruled 
179 So. 854, 181 Miss. 569. 

Mo.—Poster v. Campbell, 196 S.W.2d 
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a person employed to perform work on terms that 
hc is to be free from the control of the employer 
as respects the manner in which the details of the 
work are to be executed;®® or one who undertakes 
to produce a §iven resuit without being* in any way 
controlled as to the method by which he attains that 
resuit*^ As discussed infra § 3 (2)--3 (9) the char- 
acteristics which generally identify an independent 
contractor are the independent nature of his busi- 
ncss, the existence of a contract for the perform- 
ance of a specified piece of work for a fixed pric^ 
the fact that the contractor employs assistants who 
are under his control and fumishes the necessary 
matcrials, and the fact that he has the right to con¬ 


trol the work while it is in progress except as to 
results. 

A "'contractor’^ has been defined as a person who, 
in the pursuit of an independent business, under- 
takes to do a specific piece^S or jobSS of work for 
other persons,S7 using his own means and methods^s 
without submitting himself to control as to the petty 
details.®^ A contractor is distinguished from an 
employee,70 and from a workman or workingman;^! 
and a distinction is likewise made between a la¬ 
borer and a contractor. 72 

The relationship of master and servant does not 
exist between a contractee and an independent con¬ 
tractores nor does such relationship exist between a 


147, 15X—Smith t. 175 S.W. 

7S1. 755, 351 Mo, 1179—McKay 
T. Delico Meat Products Co., 174 
S.W.2d 149, 155, 361 Mo. 87*6— 
Hartwig-Dischingper Realty Co. v. 
Uueniployinent Compensation Com- 
mlsslon, 158 S.W.2d 78, 81, 350 Mo. 
590—^Mattan v, Hoover Co., 166 S. 
W.2d 557, 654, 350 Mo. 506—Corder 

V. Morgan Rooflng Co., 166 S.W.2d 
455, 457, 350 Mo. 382—Bass v. Kan- 
sas City Journal Post Co., 148 S. 

W. 2d 548, 552. 347 Mo. 681—State 
ex rei. Chapman v. Shain, 147 S.W. 
2d 467, 459, 347 Mo. 308—Skld- 
mor^ V. Haggard, 110 S.W.2d 726, 
729, 341 Mo. 837—Becker v. Dona- 
hue. App., 168 S.W.2d 960, S65— 
Ffeifer v. United Bakers Supply 
Co., App., 160 S.W.2d 795, 800— 
‘Knudscn v. Kansas City Public 
Service Co., App,, 141 S.W.2d 252, 
257. 

Oliia—Gillum v. Industria! Commis- 
sion, 48 N.B.2d 234, 237, 141 Ohio 
St 873. 

Pa.—^Bayulc Cigars v. Cliesnut, Com. 

Pl., 67 I>auph.Co. 2, 

Tex—Moore v. Roberts, Civ.App., 
93 S,W,2d 236, 238, error refused. 
Wash.—Cozpns Jtixis dted ia. Leech 

V. Sultan Ry. & Timber Co., 297 
P. 203, 204, 161 Waslx. 426. 

WIs.—Ryan v. Wisconsin Depart¬ 
ment of Taxation, 8 N.W.2d 393, 
396, 242 Wls, 491. 

63, U.S,—Cimorelli v. New Tork 
Cent R. Co., C.C.A,Ohio, 148 P.2d 
575, 578. 

Teat,—Smith Bros. v. (yBryan, 94 S. 

W, 2d 145, 148, 127 Tex 439—Con- 
ner v. Angelina Coi^nty Lumber 
Co., Clv.App., 146 SAV.2d 1093, 1094 
—McCombs V. Stewart, Clv.App., 
117 S.W.2d 869, 871—Moreno v. 
Termlnal Bldgr. Corporation of 
Dallas, Civ.App., 69. S.W.2d 898, 
899, error refused, 

9*u llL—John Gabel Mfg. Co, v. 
Murphy, 62 N.E.2d 401, 404, 390 
III. 455—Ozark Minerals Co. v. 
Murphy, 61 N.E.2d 197. 199. 384 
ni. 94. 

31 CJ-. p 473 note 28. 


defiinitioiL 

One who undertakes to produce a 
given resuit, but so that, in the ac- 
tual execution of the work, he is not 
under the order or control of the em¬ 
ployer and may use his own discre- 
tion in things not specified. 

111.—^Jones V. Standerfer, 15 N.E.2d 
924, 927, 296 Ill.App. 145. 

N.C.—Kesler Const. Co. v. Dixson 
Holding Corporation, 176 S.E, 843, 
845, 207 N.C. 1. 

65. Okl.—Corptifi Juris q.uoted iu 

Standard Accident Ins. Co. v. Ba- 
solo, 68 P.2d 804, 806, 180 Okl. 

2-61. 

Tex.—Corpus Juris (luoted in Evans 
V. Bryant, Civ.App., 29 S.W.2d 484, 
487—Corpus Juris QLuoted in Over- 
street v. McClelland, Civ.App., 18 
S.W.2d 990, 991. 

13 C.J. p 211 note 57. 

66. Okl.—Oorpus Juris auoted in 

Standard Accident Ins. Co. v. Ba- 
solo, 68 P.2d 804, 806, 180 Okl. 

261. 

Tex.—Corpus Juris QLUoted in Evans 
V. Bryant, Civ.App., 29 S.W.2d 484, 
487—Corpus Juris quoted in Over- 
street v. McClelland, Civ.App., 13 
S.W.2d 990, 991. 

13 aJ. p 211 note 68, 

67. Okl,—Oorpus Juris ^Luoted in 

Standard Accident Ins. Co. v. Ba- 
solo, 68 P.2d 804, 806, 180 Okl. 

261. 

Tex.—Corpus Juris ^uoted in Evans 
v. Bryant, CivA.pp., 29 S.W.2d 484, 
487—Corpus Juris «luotsd in Over- 
street v. McClelland. Civ.App., 13 

S.W.2d 990, 991. 

13 C.J. p 211 note 59. 

68. Tex— Oorpus Jnrls quoted in 
Evans v. Bryant, Civ.App., 29 S.W. 
2d 484, 487— -Corpus Juris QLUOted 
in Overstreet v. McClelland, Civ. 
App., 13 S.W.2d 990, 991. 

13 C.J. p 211 note 60. 

69. Okl.—Standard Accident Ins. Co. 
V. Basolo, 68 P.2d 804, 806, 180 
Okl. 261. 

Tex—Laird v. Utilities Ins. Co., Civ. 
App.. 99 S.W.2d 627, 628—Brigman 
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V. Holt & Bowers, Civ.App., 32 S. 

W. 2d 220, 222, error refused—Cor¬ 
pus Juris QLuoted in Evans v. Bry¬ 
ant, Civ.App., 29 S.W.2d 484, 487, 
error refused—Corpus Juris (SLU-ot- 
ed In Overstreet v. McClelland, Civ. 
App., 13 S.W.2d 990, 991. 

13 C.J. p 211 note 61. 

70. U.S.—^Vane v. Newcombe, Ind., 
10 S.Ct. 60, 132 U.S. 220, 234, 33 L. 
Ed. 310. 

13 C.J. p 212 note 66. 

71. U.S.—In re Pootville Condensed 
Milk Co„ D.C.Wis., 237 P. 136. 

71 C.J. p 178 note 86. 

72. N.T.—Balch v. New Tork and 
Oswego Midland R. Co., 4-6 N.T. 
521,.624. 

13 C.J. p 212 note 67. 

73. Ala.—Caldwell v. Atlanta, B. & 
A. R. Co., 49 So. 674, m Ala. 395. 

Ariz.—Lee Moor Contracting- Co. v. 

Blanton, 65 P.2d 35, 49 Ariz. 130. 
N.C.—Greer v. Callahan Const. Co., 
130 S.E. 789, 190 N.C. 632. 

39 C.J. p 37 note 52, p 1327 note 39. 
laSivr srovemlng master-^servant re- 
lationshlp 

(1) Generally, independent con- 
tractors are not within the purview 
of the substantive law goveming the 
relations of master and servaait.— 
City of Gary v. Bontrag-er Const. Co., 
47 N.B.2d 182, 113 Ind.App. 151. 

(2) Generally, Independent oon- 
tractors are not within the purview 
of statutes, the scope of which is 
defined by the generic term "serv- 
ants,"’ “employees," or “agrents,’" or 
by some expression which is ordi- 
narily regarded as being applicable 
to a particular subdivision of the 
classes of persons oonnoted by those 
terms.—Bili v. Gattavara, Wash., 167 
P.2d 434. 

Principal contractor and independ. 
ent contractor bear a relationship 
entirely different from that of em¬ 
ployer and employee.—Page v. Koss 
Const. Co., 246 N.W. 208, 21)6 lowa 
1388. 
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§ 3(2) 


contractee and a contractor generally nor, in the 
general acceptance of the term, is a servant a con¬ 
tractor, so that, as discussed infra §§ 600-607, a 
contractee does not owe an independent contractor 
and its servants the duties of a master and is not 
liable to them as a master for their injuries in the 
scope of their employment, and, as discussed infra 
§ 584, a contractee is not a master within the rule 
oi respondeat superior as to the acts of an inde¬ 
pendent contractor and its servants and as a general 
rule is not liable to third persons for their torts. 

The relation of master and servant does not exist 
between an employer or contractee and the serv¬ 
ants of an independent contractor, or between an 
independent contractor and the servant of a sub- 
contractor, and he is not responsible as master, ei- 
ther to or for them.76 however, the employer 
retains or assumes control over the means and meth- 
od by which the work of a contractor is to be done, 
rthe relation of master and servant exists between 
liim and servants of such a contractor,^^ and the 
•mere fact of nominal employment by an independent 
.contractor wi-11 not relieve the master of liability 
■where the servant is in fact in his employJS Where 
an independent contractor is created or is operating 

DlstlzLgtilslied from <'workman” 

“Independent conticetor" is one 
who undertaJkes construction or per- 
formance of some unit or branch of 
larger work, hiring of labor, furnish- 
ing of materials and tools, and ali 
that goes into term “contractor,” os 
.contrasted with that of mere “work- 
man" or “employee."—0'Connor v. 

Narragansett Electric Co., 172 A. 

889; 891, 64 RJ, 317. 

Agent 

(1) Words “independent contrac- 
‘tor" are used in contrast with word 
''^'servant," not with “agent," since 
:both independent contractor and 

servant are agents of their Principal. 

—Texas Co. v. Mills, 166 So. 866, 171 
Miss. 231. 

(2) “Agent" and “independent con¬ 
tractor" distinguished see Agency S 
.2 d. 

74. Ala.—Caldwell v. Atlantic, B. & 

A. R. R. Co., 49 So. 674, 161 AJa. 

395, 396. 

13 C.J. p 213 note 69. 

'75. Ala.—Caldwell v. Atlantic, B. & 

A. R. R. Co., supra. 

13 C.J. p 213 note 68. 

' 76. Ky.—iCorpus Jnrls clted In 

Slusher v. Asher, 61 S.W.2d 1067, 

1058, 250 Ky. 88. 

,Mass.—I>evlin v. JSTewfell, 175 N.E. 

647, 275 Mass. 2'79. 

;N.Y.—Robins Dry Dock & Repair Co. 

V. Navigazione Libera Triestina S. 

A.. 279 N.T.S. 2'67, 154 Misc. 788, 

,afhri:h^,d N.E. 69.8, 261 N.T. 


as a subterfuge, an employee will be regarded as 
the servant of the principal employer.'^9 Employees 
of an independent contractor must look to him, rath- 
er than to the contractee, for compensation.^o 

§ 3(2). Tests of Independent Contractor Re- 
lationship 

In determining whether the relationship Is that of 
master and servant or contractee and indepeVident con¬ 
tractor, each case must be determined on Its own facts 
and all the features of the relationship are to be con- 
sidered. 

As discussed supra § 3 (1) an ‘independent con¬ 
tractor” is generally defined as one who in render- 
ing Services exercises an independent employment 
or occupation and represents his employer only as 
to the results of his work and not as to the means 
whereby it is to be done, and the question whether 
one is a servant or an independent contractor has 
been considered in many cases,and various tests 
ha ve been applied in determining it. 82 It has fre- 
quently been stated that it is impossible to lay down 
any hard and fast rule to determine whether a par- 
ticular relationship is one of master and servant 
or contractee and independent contractor,83 and 
that each case must be determined on its own 

Changas v. C. <&.W. Construction Co., 
279 N.Y.S. 84, 164 Misc. 824. 

81. Mont.— Gorpns Jiiris clted in 
iCoombes v. Letcher, 66 P.2d 769, 
772, 104 Mont. 371. 

31 C.J. p 473 note 19, p 476 note 37. 

■Q.S.—Whalen v. Harrison, B-C^ 
111., '51 P.Supp. 615—Brown v. 

Minngas Co., D.C.Mlnn., -51 P.Supp. 
863. 

Cal.— ^Corpus Juris clted in Associat¬ 
ed Indemnity Corporation v. In- 
dustrial Accident Commission, 133 
P.2d 698, 700, 56 Cal.App.2d 804. 
Kan.—Bush v. Wilson & Co., 138 P. 

2d 457, 157 Kan. 80. 

Mich.—Utley, for tJse and Benefit of 
Travelers Ins. Co. v. Taylor & Gas- 
kin, 9 N.W.2d 842, 306 Mich. 561. 
Miss.— 'Oorpus jnrls clted in Gulf 
Refining Co. v. Nations, 146 So. 
327, 332, 167 Miss. 315— Corpus 
Jnrls clted In Kisner v. Jackson, 
132 So. 90, 91, 159 Miss. 424. 
Ohio.—Gillum v. Industrial Commis- 
sion, 48 N.B.2d 234, 141 Ohio St. 
373. 

Tex.— iCorpns Jnrls clted In Ochoa v. 
Winerich Motor Sales Co., 94 S.W. 
2d 416, 419, 127 Tex. 642. 

W.Va.— Corpus Jnrls clted In Greas- 
er V. Appaline 011 Co., 166 S.E. 170, 
171, 109 W.Va. 396. 

Wis.—Ryan v. Wisconsin Depart¬ 
ment of Taxatlon, 8 N.W.2d 893, 
242 Wis. 491. 

83. Ark. —Corpus Juris guoted in 


466, reargument denled 188 N.E. 
47, 262 N.Y. 521, certiorari de- 
nied Moran Towing & Transp. Co. 
V. Robins Dry Dock & Repair Co., 
64 S.Ot. 72, '290 U.S. 666, 78 L.Ed. 
668 and 64 S.Ct. 72, 290 U.S. 657, 
78 L.Ed. 569—Chapin-Owen Co. v. 
Yeoman, 250 N.Y.S, 95, 232 App. 
Div. '660, motion denied 253 N.Y. 
S. 668, 233 App.Div. 49’2. 

N.C.—Greer v, Callahan Const. Co., 
130 S.E. 739, 190 N.C. 632. 

Tex.— Corpus Juris clted In Carter 
Publications v. Davis, Civ.App., 68 
S.W.2d 640, 642. 

39 C.J. p 38 note 53. 

77. U.S.— 'Corpus Jnrls quoted lu 
Wabash R. R. Co. v. Pinnegan, D. 
C.Mo., 67 P.Supp. 94, 99. 

Utah.— Corpus Juris clted lu Gleason 
V. Salt Lake City, 74 P.2d 1226, 
1230. 

39 C.J. p 38 note 54. 

rs. U.S.— Corpus Juris quoted lu 
Wabash R. R. Co. v. Pinnegan, D. 
C.Mo., 67 P.Supp. 94, 9.9. 

19 C.J. p 88 note 55. 

78. Tex.— Corpus Juris clted in Gulf 
Refining Co. v. Rogers, Civ.App., 
■67 S.W.2d 183, 186. 

39 C.J. p 88 note 56. 

80. Ariz.—^Maxey v. Johnson, 242 P. 
866, 29 Ariz. 452. 

6uboontractor’s employees have no 
contractual relationship with the 
general contractor, and are not en- 
titled to recover wages from him.— 
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facts.8* Among the factors to be considered are 
whethcr the contractor is carrying on an independ- 
ent business; whether the work is part of the em- 
ployer^s gcneral business j the nature and extent of 
the work; the skili required; the term and dura- 
tion of the relationship; the right to assign the per- 
formance of the work to another; the power to 
terminate the relationship; the existence of a con- 


tract for the performance of a specified piece of 
work; the control and supervision of the work; 
the employer’s powers and duties with respect to the 
hiring, firing, and payment of the contractor’s serv- 
ants; the control of the premises; the duty to sup- 
ply the premises, tools, appliances, material, and la¬ 
bor; and the mode, manner, and terms of pay- 
ment.86 Ordinarily no one feature of the relation- 


Wright V. McDaniel, 159 S.W.2d 
737, 739, 203 Ark. 992. 

Cal.---Oorpus Juris dted in. People v. 
Grler, 128 P.2d 207, 212, 53 Cal. 
App.2d «41. 

jCy. —Oorpus Juris q.uoted in. Bowen 

T. Gradlson Constr. Co., 32 S.W. 
2d 1014, 1019, 236 Ky. 270. 

111,—Keliror v. Industrial Commis- 
slon, 6 N.B.2d 635, 36*5 111. 376— 
Dean v. Ketter, 65 N.E.2d 572, 328 
m.App. 208. 

Illo. —Corpus Juris g.uoted tu Manus 
V. Kansas City Distributing Cor¬ 
poration, 74 S.W.2d 606, 510, 228 
Mo.App. 905. 

N.T. —Corpus Juris clted iu Mace v. 
Morrison & Fleming:, 44 N.Y.S.2d 
672, 674, 267 App.Div. 29— Oorpus 
JUxis cited in In re Electrolux 
Corporation. 30 N.T.S.2d 972, 977, 
262 App.Div. 642— Ccrpns Juris oit- 
id in Claim of Miller. 29 N.Y.S.2d 
15, 17, 262 App.Div. 385. 

Obio.— Corpus Juris guoted in Gillum 
V. Industrial Commission, 48 N.E. 
2d 234. 235. 141 Ohio St. 373. 

Tenn.— Corxms Juris guoted in 
Knig:ht V. Hawkins, Tenn.App., 173 
S.W.2d 163, 166, 25 Tenn.App. 448 
— Corpus juris ^uoted iu Copeland 
V. Cherry, 95 S.W.2d 1275. 1278, 
20 Tenn.App. 122. 

Va.—Grifflth v. Electrolux Corpora¬ 
tion, 11 S.B.2d 644, 176 Va. 378. 

31 C.J. p 474 note 27. 

84* U.S.—Cimorelli v. New York 
Cent. K. Co., C.C.A.Ohio, 148 F.2d 
576—Madisen v. Phillips Petrole¬ 
um Co., C.CA..Tex.,- 88 F.2d 51'5, 
certiorari denied 67 S.Ct. 946, 301 

U. S. 703, 81 D.Ed. 1358. 

Ala.—^Moore-Handley Hardware Co. 

V. Williams, 189 So. 757, 23(8 Ala. 
189. 

Ark.— Corpus Juris quoted in Wright 
V. McDaniel, 159 S.W.2d 737, 739, 
203 Ark. 992. 

Cal,— Corpus Juris cited ia People v. 
Crier, 128 P.2d 207, 212, 63 Cal. 
App.2d 841—Charles R. McCormick 
Iiumber Co. v. 0’Brien, 266 P. 594, 
596, 90 CalA.pp. 776. 

111.—Kehrer v. Industrial Commis¬ 
sion, 6 N,E.2d 635, 365 111. 378— 
I>eaa v, Ketter, 65 N.E.2d 572. 328 
m.App. 206—Ryan v. Associates 
Inv. Co. of Illinois, 18 N.E.2d 47 
297 Iir.App. 544. 

Ky.—American Sav. Life Ins. Co. v. 
Ripllngrer, 60 S.W.2d 115, 249 Ky! 
S— Oorims Juris guoted In Bowen' 


V. Gradlson Constr. Co., 32 S.W.2d 
1014, 1019, 236 Ky. 270. 

La.—Taylor v. Victoria Nav. Co., 
App., 176 So. 519. 

Miss.—Life & Casualty Ins. Co. of 
Tennessee v. Curtis, 165 So. 435, 
174 Miss. 768. 

Mo.—Sargent v. Clexnents, 88 S.W.2d 
174, 337 Mo. 1127—Corpus Juris 
quoted in Manus v. Kansas City 
Distributing Corporatioh, 74 S.W. 
2d 506, 510, 228 Mo.App. 905. 

N.Y.—Oorpus Juris cited in Mace v. 
Morrison & Fleming, 44 N.Y.S.2d 
672, 674, 267 App.Div. 29—Corpus 
Juris cited in In re Electrolux Cor¬ 
poration, 30 N.Y.S.2d 972, 977, 262 
App.Div. 642-^orpus Juris cited 
in Claim of Miller, 29 N.Y.S.2d 16, 
17, 262 App.Div. 385. 

Ohio.—Corpus Juris ^uoted in Gil¬ 
lum V. Industrial Commission, 48 
N.E.2d 234, 235, 141 Ohio St. 373. 
Okl. — Getman-MacDonell-Summers 
Drug Co. V. Acosta, 19 P.2d 149, 
162 Okl. 77. 

Tenn.— Corpus Juris ciuoted in 
Knight V, Hawkins, Tenn.App., 173 
S.W.2d 163, 166, 26 Tenn.App. 448 
—Corpus Juris Q.uoted in Copeland 
V. Cherry, 95 S.W.2d 1275, 1278, 20 
Tenn.App. 122. 

31 aj. p 474 note 28. 

liCatter of degree 

Whether facts of a particular sit- 
uation give rise to relationship of 
servant or of independent contractor 
to one for whom an individual is 
acting must, to some extent, be a 
matter of degree.—^Bames v. Indian 
Refining Co., 134 S.W.2d 620, 280 Ky. 
811. 

85. U.S.—Cimorelli y. New York 
Cent. R. Co., C.C.A.Ohio, 148 F.2d 
575—Pittsburgh Valve Foundry & 
Construction Co. v. Gallagher, C. 

C. A.Ohio, 32 P.2d 436—Wabash R. 
Co. V. Finnegan, D.C.Mo., 67 F. 
Supp. 94—Brown v. Minngas Co., 

D. C.Minn., 61 F.Supp. 363. 

Cal.—California Employment Stabil- 
ization Commission v. Lund, 173 
P.2d 379, 76 Cal.App.2d 667— Oor¬ 
pus Juris QLuoted in Associated In- 
demnity Corp. v. Industrial Acci¬ 
dent Com'n, 133 P.2d 698, 700, 66 
Cal.App. 2d 804— Corpus Juris q,uot- 
•ed in Casselman v. Hartford Acci¬ 
dent & Indemnity Co., 98 P.2d 539 
546, 36 Cal.App.2d 700. 

IU.—Ryan v. Associates Inv. Co. of 
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Illinois, 18 N.E.2d 47, 297 Ill.App. 
644. 

Kan.—Bush v. Wilson & Co., 138 P. 
2d 457, 157 Kan. 80—Sims v. Die- 
trich, 124 P.2d 607, 155 Kan. 810. 
Ky.—^American Sav. Life Ins. Co. v. 

Riplinger, 60 S.W.2d 115, 249 Ky. 

, 8 . 

La.—^Corpus Juris QLUOted in Hecker 

V. Betz, App., 172 So. 816, 819— 
Corpus Juris guoted in Ravare v. 
McCormick & Co., App., 166 So. 
183, 185. 

Minn.—Castner v. Christgau, 24 N. 

W. 2d 228, 222 Minn. 61. 

Miss.—Texas Co. v. Mills, 156 So. 

866, 171 Miss. 231—Corpus Jurls 
. cited in Gulf Refining: Co. v. Na- 
: tions, Miss., 145 So. 327, 332, 167 
Miss. 315—Corpus Juris cited in 
Kisner v. Jackson, 132 So. 90, 91, 
159 Miss. 424. 

Mo.—Mattan v. Hoover Co., 166 S.W. 
2d '567, 350 Mo. 506—State ex rei. 
Chapman v. Shain, 147 S.W.2d 457, 
347 Mo. 308—Sargent v. Clements, 
88 S.W.'2d 174, 337 Mo. 1127—Maltz 
v. Jackoway-Katz Cap Co., 82 S.W. 
2d 909, 336 Mo. 1000--^orpus Juris 
cited iu Miller v. St. Louis Realty 
& Securities Co., App., 103 S.W.2d 
610, 613—Oorpus Juris quoted in 
Young V. Sinclair Refining Co., 
App., 92 S.W.2d 99'6, 990—Aubu- 
chon V. Security Const. Co., App., 
291 S.W. 187. 

Ohio.—Gallick v. Ott, App., 51 N.E. 
2d 404—Cushman Motor Delivery 
Co, V. Bernick, 8 N.E.2d 44 6, 66 
Oh.io App. 31—Plost V. Avondale 
Motor Car Co., 8 N.E.2d 441, 55 
Ohio App. 22. 

Okl. — Getman-MacDonell-Summera 
Drug Co. V. Acosta, 19 P.'2d 149, 
162 Okl. 77. 

Pa.—Gattas v. Tancredi Coal Co., 
Com.PL, 42 Sch.Leg.Roc. 120. 
Wis.—Employers Mut. Liabillty Ins. 
Co. V. Brower, 272 N.W. 359, 224 
Wis. 48'5—Town of Eagle v. Indus¬ 
trial Commission, 266 N.W. 274, 
221 Wis. 166—Kolman v. Dvorak, 
262 N.W. 622, 219 Wis. 139. 

39 C.J. p 1316 note 2. 

Agent 

Fact that one performlng Services 
for another is latter’s agent Is not 
conclusi ve that he is servant or Inde¬ 
pendent contractor.—Northwestern 
Mut, Life Ins. Co. v. Tone, 4 A.2d 
640, 126 Conn. 183, 121 A.L.R. 998. 
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ship is determinative,S6 and ali are to be taken into 
consideration in determining whether or not a per- 
son is an independent contractor.87 

Contract, As stated infra § S80, a contractee- 
independent contractor relationship presupposes a 


contract between the parties, and, in determining 
whether the relationship between the parties is that 
of master and servant or contractee and independent 
contractor, resort must be made in the first instance 
to the contract between the parties. ^ 8 If there is 


Independence or sulbservience 

In determining whether person 
performing Services for another is 
"independent contractor^' or "serv¬ 
ant," true test is degree of independ¬ 
ence or subserviency which contract 
for Services would reasonably cre¬ 
ate.—Davidson v. American Drugr 
Stores, La.App., 176 So. 157. 
Faymeu.t of soclal security tax 
Pact that employer paid social 
security tax on salary of one em- 
ployed as genoral collector was a 
circumstance indicative of existence 
of master-servant relationship, be- 
cause Social Security Act covers 
only employees, and the term "em- 
ployee" does not cover an independ¬ 
ent pontractor,—Tennessee Valley 
Appliances v. Rowden, 146 S.W.'2d 
i84'6, 24 Tenn.App. 487. 

Workmeu^s tOompeusation. Act cases 
considered 

(1) Because the rule of nonllabil- 
ity of an independent contractor is 
applied to both negrligence cases ajid 
compensation cases, principies of 
law applied in compensation cases In 
determinin^g: relation of parties are a 
ffuide in negligrence cases.—^Dean v. 
Ketter, 66 N.E.2d 672, 328 IlLApp. 
206. 

(2) Servant or independent con¬ 
tractor within workmen’s compensa¬ 
tion statutes see the C.J.S. title 
Workmen’s Compensation Acts § 90 
et sea, also 71 C.J. p 445 note 19 et 
seq. 

S6. tr.S. —Cimorelli v. New York 
Cent. H. Co., C.C.A.Ohio, 148 F.2d 
'675. 

Ark.—^Corpus Juris quoted in Wright 
V. McDaniel, 169 S.W.2d 737, 739, 
203 Ark. 992. 

Cal.— Corpus Juris cited In People v. 
Grier, 128 P.'2d 20'7, 212, '63 Cal. 
App.2d 841—Rathbun v. Payne, 68 
P.2d 291, 21 Cal.App.2d 49. 

111.—^Kehrer v. Industrial Commis- 
sion, 6 N.E.2d 636, 366 111. 378— 
Becker v. Brummel, 48 N.E.'2d 419, 
319, Ill.App. 499. 

Ky.— Corpus Juris quoted in Bowen 
v. Gradison Constr. Co., 32 S.W.2d 
1014, 1019, 236 Ky. 270. 

Ho.— Corpus Juris quoted in Manus' 
V. Kansas City Distributing Cor¬ 
poration, 74 S.W.2d 606, 610, 228 
Mo.App. 906. 

N.Y.— lOorpus Juris cited in Mace v. 
Morrison & Fleming, 44 N.T.S.2d 
672, 6'74, 267 App.Div. 29— Corpus 
Juris cited in In re Electrolux 
Corporation, 30 N.Y.S.2d 972, 977, 
262 App.Div. 642— COrpus Juris 


cited in Claim of Miller, 29 N.T.S. 
2d 15, 17, 26‘2 App.Div. 385. 

Ohio.—Corpus Juris quoted in Gillum 
V. Industrial Commission, 48 N.E. 
24 234, 23'5, 141 Ohio St. 373. 

Pa,—^Walters v. Commonwealth, 
Com.Pl., 66 Dauph.Co. 245. 

Tenn.—lOorpus Juris quoted in 
Knight V. Hawkins, 173 S.W.2d 
163, 166, 26 Tenn.App. 448—Corpus 
Juris quoted in Copeland v. Cher- 
ry, 95 S.W.2d 1276, 1278, 20 Tenn. 
App. 122. 

31 C.J. p 474 note 29. 

87. Ark.—Corpus Juris quoted in 
Wright V. McDaniel. 1-59 S.W.2d 
737, 739, 203 Ark. 992. 

Cal.—Corpus Juris cited in People v. 
Grier, 1218 P.2d 207, 212, 63 Cal. 
App.'2d 841—'Corpus Juris quoted 
in Casselman v. Hartford Accident 
& Indemnity Co., 98 P.2d 639, 546, 
36 Cal.App.2d 700—Rathbun v. 
Payne, 68 P.2d 291, 21 Cal.App.2d 
49. 

111.—Becker v. Brummel, 48 N.E.2d 
419, 319 Ill.App. 499. 

Ky.—Corpus Juris quoted in Bowen 
V. Gradison Constr. Co., 32 S.W. 
2d 1014, 1019, 236 Ky. 270. 

La.—Miller v. Wyatt Lumber Mfg. 
Co., 8 So.2d 5'6-5, followed in Wil- 
son V. Wyatt Lumber Mfg. Co., 
App., 3 So.2d 667 and Hoagland v. 
Wyatt Lumber Mfg. Co., 3 So.2d 
'66,8, two cases—Brown v. Edwards, 
App., 160 So. 173, followed in Hali 
V. Edwards, 160 So. 174. 

Mo.—Corpus Juris quoted in Toung 
V. Sinclair Reflning Co„ App., 92 
S.W.2d 995, 999—Corpus Juris 

quoted in Manus v. Kansas City 
Distributing Corporation, 74 S.W. 
2d 606, '610, 228 Mo.App. 905. 

N.T.—^Corpus Juris cited in Mace v. 
Morrison & Fleming, 44 N.T.S.2d 
67'2, 674, 267 App.Div. 29—Corpus 
Juris cited in In re Electrolux 
Corporation, 30 N.Y.S.2d 972, 977, 
262 App.Div. '642—Corpus Juris 
cited in Claim of Miller, 29 N.Y.S. 
2d 15, 17, 262 App.Div. 385. 

Ohio.—Corpus Juris quoted in Gillum 
V. Industrial Commission, 48 N.E. 
2d 234, 23'5, 141 Ohio St. 375. 
Tenn.—^Corpus Juris quoted in 
Knight V. Harkins, Tenn.App., 173 
S.W.2d 163, 166, 26 Tenn.App. 448 
—^Corpus Juris quoted in Copeland 
V. Cherry, 9'5 S.W.2d 1275, 1278, 
20 Tenn.App. 122. 

39 C.J. P 131'6 note 3—31 C.J. p 474 
note 30. 

Bours of Service 

It is not essential to status of 
independent contractor that be be In 
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actual Service at ali hours, but test 
is his status when he is in Serv¬ 
ice under contract.—Grace v. Louis- 
ville & N. R. Co., 89 S.W.2d 354, 19 
Tenn.App. 382. 

88. Ga.—^Durham Land Co. v. Kil- 
gore, 194 S.E. 49, '56 Ga.App. 7IS'5. 
Mass.—Devlin v. Newfel, 175 N.E. 
647, 275 Mass. 2'79. 

Mont.—Greening v. Gazette Printing 
Co„ 88 p.2d 862, 108 Mont. 168. 
Okl.—World Pub. Co. v. Smith, 161 
P.2d 861, 195 Okl. 691—Getman- 
McDonell-Summers Drug Co. v. 
Acosto, 19 P.2d 149, 162 Okl, 77. 
Wis.—Sprecher v. Roberts, 248 N.W. 

795, 212 Wis. 69. 

Agreement as wbole 

Ind.—^Van Drake v. Thomas, 38 N. 

E.2d 878, 110 Ind.App. 586. 
lowa.—^Ame v. Western Silo Co., 242 
N.W. 539, 214 lowa 511. 

Label placed on relationship by con. 
tract 

(1) It is the incidents of the re¬ 
lationship as disclosed by the con¬ 
tract, and not the name that the con¬ 
tract gives to the relationship, that 
is determinative. 

U. S.— Cimorelli v. New York Cent. R. 
Co., C.C.A.Ohio, 148 F.'2d 675. 

Ala.—^Daves v. Rain, 178 So. 69, 
28 Ala.App, '64, certiorari granted 
Ex parte Board of School Com’rs 
of Mobile County, 1718 So. 63, 235 
Ala. 82. 

lowa.—Sanford v. Goodridge, 13 N. 

W.2d 40, 234 lowa 1036. 

Pa.—Commonwealth v. McNelly, 

Com.Pl., 66 Dauph.Co. 95. 

Tenn.—Grace v. Louisville & N. R. 
Co., 89 S.W.2d 354, 19 Tenn.App. 
882. 

Utah.—Chatelain v. Thackeray, 100 
P.2d 191, 98 Utah 525. 

Wash.—Femling v. Star Pub. Co., 81 
P.2d 293, 195 Wash. 396, set aside 
on other grounds 84 P 2d 1008, 195 
Wash. 395. 

(2) The law looks to substance 
and not to form of the contract to 
determine the relationship.—Sanford 

V. Goodridge, 13 N.W.2d 40, 234 lowa 
1036. 

(3) The parties to a contract being 
presumed to know legal import of 
contract, an express stipulation that 
one of the parties was a "contrac¬ 
tor" rather than a servant would be 
taken in connection with entire con¬ 
tract, and not disregarded unless en¬ 
tire contract was inconsistent with 
stipulation.—Ex parte Board of 
School Com'rs of Mobile County, 178 

I So. 63, 235 Ala. 82. 
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no cxpress contract or if the contrart is ambiguous 
or doubtful, the conduct of the parties^® and all of 
the surrounding circumstances^o may be looked to 
in determining the relationship of the^ parties. 
Morcover, it has been held that in determining the 
relationship of the parties, their conduct and the 
surrounding circumstances may be examined, even 
though there is an express, unambiguous contract, 
since to hold otherwise would be to invite masters 
to avoid their liabilities and responsibilities by pa- 
per contracts which do not express the true rela¬ 
tionship between the parties,but it has been held 
that this nile applies only where the rights of third 
persons are involved, and that otherwise the terms 
of the contract, where ciear, are controlling.92 In 
many cases, it is broadly stated that whether the* re¬ 
lationship is that of master and servant or con- 


tractee and independent contractor is to be deter- 
nrined from the terms of the contract, the conduct 
of the parties, and all of the surrounding circum- 
stances.®^ 

Void contract The fact that a contract esteb- 
lishing a contractee-independent contractor relation¬ 
ship is void for noncompliance with statutory re- 
quirements does not change the contractores rela¬ 
tionship from that of an independent contractor to 
a servant so as to render the owner liable for his 
negligence.^^ 

Independent hi^s^ness* The mere fact that the 
employee is one who carries on a separate and in¬ 
dependent employment does not necessarily make 
him an independent contractor,9 5 although it is a 
circumstance to be taken into consideration as tend- 


<4> Employee Iield Independent 
contractor notwithstanding words In 
the contract providing that the com- 
pany agreed to prosecute the work 
as an 'Independent contractor'* were 
strfcken from a clause there in.— 
Wawrzonek v. Central Hudson Gas & 
Electric Corporation, 12 N.E.2d 525, 
2T6 N.T. 412. 

Sodal seoTizity smmher 
J^otatlon of soclal security num- 
ber ahove caption of written contract 
fixing- codefendant's relationship to 
company aa that of an independent 
contractor could not of Itself deter¬ 
mina relationship.—Columbus & G. 
Ry. 'Co. V. Robinson, 198 So. 749, 189 
Mtss. 675. 

Interstate Commerce Act provision 
that Services of person ens^Lgred 
within termSnal areas transferring 
interstate shipraents from one mo¬ 
tor oarrler to another are excluded 
frona direct regulation by Interstate 
Commerce Commission but that Serv¬ 
ices performed by transferrer shouid 
be considered to be performed by 
the carrier, does not alter the legal 
relation between the parties as fixed 
by their contract and does not trans- 
form the relation of an independent 
contractor into that of employer and 
employee.—^Albers v. Great Central 
Transport Corp., 69 N.E.2d 389, 740 
Ohio App. 425, affirmed 6Q N'.E.2d 
669,145 Ohio St. 129. 

CJontract provisioa for IlabUity in- 
suraneb for protection of employer 
against consequences of contractores 
negiigence does not negative exist- 
ence of relation of independent con¬ 
tractor.—Grace V. liouisville & K. R. 
COm 89 S.W.2d 354, 19 Tenn.App. 382. 

8a Cal.—May v. Farrell, 271 P. 789, 
94 Cal.App. 703. 

Mo,—Cotton V. Ship-By-Truck Co., 
85 S.W.Sd 80, 237 Mo. 270. 

'is.—Sprecher v. Roberts, 248 N. 
W, 795, 212 Wis. 69. 


90. Cal.-^Charles R. McCormick 
Lumber Co. v. 0*Brien, 266 P. 694, 
596, 90 Cal.App. 776. 

Mo.—Cotton V. Ship-By-Truck Co., 
85 S.W.2d 80, 337 Mo. 270. 

■Wis.—Sprecher v. Roberts, 248 N.W. 

795, 212 Wis. 69, 

Bight to control 

In absence of express stipulation, 
existence of employer’s right to con¬ 
trol manner of work must be deter- 
mined by reasonable inferences from 
circumstances.—George v. Chaplin, 
279 P. 485, 99 Cal.App. 709—May v. 
Farrell, 271 P. 789, 94 Cal.App. 708. 

91. Ala—W. P. Brown & Sons Lum¬ 
ber Co. V. Crossley, 161 So. 636, 230 
Ala 403, followed in 161 So. 638, 
230 Ala 407. 

Conn.—Scorpion v. American-Repub- 
lican, 37 A.2d ‘802, 131 Conn. 42. 
Ind.—^Howe Fire Apparatus Co. v. 
Humphrey, 46 N.E.2d 259, 113 Ind. 
App. 167. 

La—Goetschel v. Glassell-Wilson 
Co., 127 So. 81, 13 La.App, 424. 

Mo,—^Dagley v. National Cloak & 
Suit Co., 22 S.W.2d 892, 224 Mo. 
App, 61. 

Okl.—Ottinger v. Morris, 104 P,2d 
254, 187 Okl. 517. 

Wash.—Femling v. Star Pub. Co., 81 
P.2d 293, 195 Wash. 395, set aside 
on other grounds 64 P.2d 1008, 195 
Wash. 395. 

Contract provision not oontrolllng 
Bven provision of written contract 
which in express terms negatives 
right of control over one contracting 
to do Work is not conclusive as to 
existence 0 ‘r nonexistence of relation¬ 
ship of independent contractor.— 
Russell V. Union Elee. Co. of Mo., 
191 S.W.2d 278, 238 Mo.App. 1074. 

Nominal employment of independ¬ 
ent contractor will not relleve mas¬ 
ter of llability for injuries to third* 
person, where servant is in fact in j 
his employ.—Goetschel v. Glassell- 
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Wilson Co., 127 So. 81, 13 LaApp. 
424. 

92. Ind.—^Howe Fire Apparatus v. 
Humphrey, 46 N.B.2d 259, 113 Ind. 
App. 16.7. 

93. U.S.—Eldridge v. McGeorge, C. 
C.A.Ark., 99 F.2d 835—Gulf Refin- 
ing Co. V. Brown, C.O.A.Va., 93 F. 
2d 870, 116 A.L.R. 449—Western 
Express Co. v. Smeltzer, C.C.A. 
Ohio, 88 F.2d 94, 112 A.L.R. 74, 
certiorari deniod 68 S.Ct. 3 7, 302 
U.S. 698. 82 L.Ed. 6 39—Western 
Express Co. v. Lechlyhtnen, 88 P. 
2d 94, 112 A.L.R. 74, certiorari de- 
nied 68 S.Ct. 17, 302, U.S. 698, 82 
L.Ed. 639—^Western Express Co. v. 
Benley, 88 F.2d 94, 112 A.L.R. 74, 
certiorari denied 58 S.Ct. 1'7, 302 
U.S. 698, 82 L.Ed. 539, 

Ark.—Hobbs-Western Co. v, Carnai- 
oal, 91 S.W.2d 605, 192 Ark. C9. 
Mo.—Russell V. 'Union Elee, Co. of 
Mo., 191 S.W.2d 278, 238 Mo.App. 
1074—Andres v. Cox, 23 S.W.2d 
1066, 223 Mo.App. 1139. 

Neb.—Reeder v. Kimball Laundry, 
‘261 N.W. 562, 129 Neb. 306. 

N.J.—Qildersleive v. Burlington Tex¬ 
tile Mills, 180 A. 497, 13 N.J.Misc. 
643. 

Pa.—Commonwealth v. Wertz, Com. 

Pl., 63 DauphUo. 368. 

Tex.—Herndon v. Halliburton OH 
Well Cementing Co., Civ.App,, 154 
S.W.2d 163, error refused. 

94. Cal.—Smith v. Dryden, 115 P. 
455, 16 Cal.App. 668. 

Tex.—esorpus Juris oited in Carter 
Publicatione v. Davis, Civ.App., 68 
S.W.2d 640, 643. 

95. Mass.—Brackett v. Lubke, 4 Al- 
len 138, 81 Am.D. 694. 

39 C.J. p 1319 note 49. 

Pact that emplosrment is for one 
Job cniy and requires no supervi- 
siori is not conclusive that workman 
is an independent contractor.—Kehr- 
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ing to Show that he is an independent contractor, 
and the fact that he is not engaged in an inde¬ 
pendent business does not prevent his being an in¬ 
dependent contractor.^7 it has been held that the 
qnestion whetber the euiployee is engaged in an in¬ 
dependent business does not depend on whether he 
is serving one person or many persons.®8 

Assignment of perfarm<ince, The right to sub¬ 
stitute or assign to another the performance of the 
contract indicates that the contract created a con- 
tractee-independent contractor relationship and not 
a master-servant rektionship,S9 and the presence 
©r absence of such right is a factor to be consid- 
ered in determining the relationship of the parties.^ 

Control of premises, A significant factor in de- 
termining whether a master-servant or a contractee- 
' kidependent contractor relationship exists is the 
place where the work is to be done.2 The fact that 
the work is performed on the employer’s premises 
is indicative of a master-servant * relationship,^ 
whereas, if the work is performed on premises un¬ 
der the employee^s control, it indicates a contractee^ 


independent contractor relationship,^ Ho^vever, the 
fact that the owner of the premises on which work 
is to be done by an employee retains control thereof 
does not prevent the employee from being an inde¬ 
pendent contractor.® 

The period of employment is a circumstance that 
may be considered in determining whether the em¬ 
ployee is an independent contractor.® 

§ 3(3). - Control 

The right to control the mode of doing the work 
Is the Principal consideratlon In determining whether 
one employed is a servant or an independent contractor. 

A servant is one who works under his master’s 
direction and control, whereas an independent con¬ 
tractor is engaged to do certain work, but to exer- 
cise his own discretion as to the mode and manner 
of doing it.7 If the one hired to do the work rep- 
resents or is subject to the control of the employer 
as to the means, or as to the mode, manner, and 
details of the performance of the work, he is a serv¬ 
ant and not an independent contractor;® but, if he 


er V. Indiistrial Commlssion, 6 N.E. I 
2d 635, 366 111. 3718. j 

Speclal sklll or calllxig' 

Fact that person has distinet oc- 
cupation or callingr or that he is 
given employment by reason of spe- 
cial skill does not flx his status as 
independent contractor rather than 
employee or servant In that partic- 
ular employment, but, even thoug-h 
employee hets pcculiar skill and was 
employed because of such skill, he 
is “employee’* or “servant’* if em¬ 
ployer retains rifrht to control.— 
Ochoa V. Winerlch Motor Sales Co., 
94 S.W.2d 416, 127 Tex. 64-2, remand- 
ingr cause, Civ.App., 98 S.W.2d 23’5. 

96. D.C.—Grace v. Magruder, 148 F. 
2d 679, 80 U.S.App.D.C. 53, certio¬ 
rari denied 66 S.Ot. 24, 326 U.S. 
720, 90 L.Ed. 426. 

89 C.J. p 1319 note 50. 

97. Ga.—Yearwood v. Peabody, 164 

S.E. 901, 45 Ga.App. 461. 

98. Wash.—White v. J. R. Watklns 
Co., 96 P.2d 4-56, 1 Wash.2d 466. 

99. Mo.—Rutherford v. Tobin Quar- 
ries, 82 S.W.2d 918, 922, 336 Mo. 
1171—Coul V. George B. Peck Dry 
Goods Co., 32 S.W.2d 758, 326 Mo. 
870. 

Blght to delegate performance 
An “independent contractor” has 
right to delegate to others the car- 
rylng out of the contract. 

Cal.—Phillips v. Larrabee, 90 P.2d 
820, 32 Cal.App.2d 720. 

Va.—Texas Co. v. Zeigler, 14 S.E.2d 
704, 177 Va. 657. 

1. N.D.—La Bree v. Dakota Trac- 
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tOT & Eauipment Co., '288 N.W. 476,, 
69 N.D. 561. 

% Wash.—Washington Recorder 
Pub. Co. v. Ernst, 91 P.2d 718, 199 
Wash. 176, 124 A.L.R. 667. 

3. W.Va.—-Knioely v. West Virginia 
Midland R. Co., '61 S.E. 811, 64 W. 
Va. 2718, 17 L.R.A.,N.S., 370. 

39 C.J. p 1321 note 64. 

4. 111.—Jefferson v. Jameson & 
Morse Co., 46 N.E. 272, 16'5 111. 138. 

Fart of premises 

It is not necessary that the en- 
tire and exclusive control of the 
premises be surrendered to such 
contractor, it being sufficient that 
the contractor is in possession of 
that part of the premises on -which 
the work is to be done with the ex¬ 
clusive control of the work.—Geist 
V. Rothschild, 90 Ill.App. 324. 

5. Va.--Bibb v. Norfolk & W. R. 
Co., 14 S.E, 163, 87 Va. 711. 

39 C.J. p 1321 note 63. 

6. Pa.—Boiarski v. M. F. Hewlett, 
Inc., 140 A. 644, 291 Pa. 485. 

7. U.S.—MacMillan v. Montecito 
Country Club, D.C.Cal., 65 F.Supp. 
240—In re Ten Eyck Co., D.C.N.Y., 
41 F.Supp. 37'5. 

Conn.—Jack & Jill, Inc., v. Tone, 9 
A.2d 497, 126 Conn. 114-—North¬ 
western Mut. Life Ins. Co. v. Tone, 
4 A.2d 640, 125 Conn. 183, 121 A. 
L.R. 993—Cumbo y. E. B. McGurk, 
Inc., 200 A. 328, 124 Conn. 433. 
Mass.—Sluzis’ Case, 198 N.E. 262, 
264, 292 Mass. 351—Marsh v. Ber- 
aldi, 157 N.E. 347, 260 Mass. 225. 
N.T.—Hoffman Bros. v. Commercial 
Union Assur. Co., Limited, of Lon- 
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don, England, 22*2 N.T.S. 641, 221 
App.Div. 167. affirmed 1'62 N.E. 531, 
•248 N.Y. 578. 

Wis.—Miller & Rose v. Rich, 218 N. 
W. 71$, 19'5 Wis. 468. 

8. U.S.—Cimorelll v. New York 
Cent. R. Co., C.C.A.Ohio, 148 P.2d 
675—Jones v. Goodson, C.C.A.Okl., 
121 F.2d 176. 

Ark.—Standard Oil Co. of Louisiana 
V. Chandler, 165 S.W.2d '595, 204 
Ark. 895—Arkansas Fuel Oil Co. 

V. Scaletta, 140 S.W.2d 6184, 200 
Ark. •645—Moore v. Phillips, 120 S. 

W. 2d 722, 197 Ark. 131—C. M. 

Parmer Stave & Heading Co. v. 
Whorton, 102 S.W.2d 79, 193 Ark. 
708—Moaten v. Columbia Cotton 
Oil Co., 97 S.W.-2d 629, 193 Ark. 
97. 

Cal.—Chinnis v. Pomona Pump Co., 
98 P.2d '560, 36 Cal.App.2d 633— 
Casselman v. Hartford Accident & 
Indemnity Co., 98 P.2d 539, 36 Cal. 
App.2d 700—Fuller v. Lindenbaum, 
84 P.2d 155, 29 Cal.App.2d 227— 
' Hollingsworth v. Pemberton, 31 P. 
2d 1063, 138 Cal.App. 261^harles 
R. McCormick Lumber Co. v. 
0’Brien, 266 P. '594, 696, 90 Cal. 
App. 776. 

Fla.—Gulf Refining Co. v. Wilkinson, 
114 So. 503, 94 Fla. 664. 

111.—Darner v. Colby, 31 N.E.2d 950, 
375 111. 668, mandate conformed to 
35 N.E.2d 95-2, 311 Ill.App, 352— 
Jones V. Standerfer, 15 N.B.2d 924, 
296 Ill.App. 14’6. 

lowa.—McDonald v. Dodge, 1 N.W.2d 
280, 231 lowa 326. 

Mo.—Burgess v. Garvin, 272 S.W. 
108, 219 Mo.App. 162. 
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represents or is subject to the control or direction of 
the employer oniy as to the reSult to be obtained, 
and is free to follow his own Judgment and discre- 


tion as to the mode, manner, and details of the per- 
formance of the work, he is an independent con¬ 
tractor and not a servant.9 Nevertheless, the fact 


N.C.—Brown v. L. H. Bottoms Truclc 
Unes. 42 S.E.2d 71. '227 N.C. 299 
^AderhoU v. Condon, 128 S.B. 3S7/ 
189 N.C. 748. 

Ohlo.—Miller v. Metropolitan Life 
Ins. Co., 16 N.E.2d 447, 134 Ohio 
St. 289—Snodgrrass v. Cleveland 
Co-op. CoaI Co., 167 N.E. 493. 31 
Ohio App. 470. 

Pa.—Commonwealth v. Continental 
Rubber Works, 32 A. 2d 878, 347 Pa. 
514 —Tyler v. MacFadden Newspa- 
perst Corporation, 163 A. 79, 107 Pa, 
Super. 106—Kaplan v. Bafirrier, 12 
PauDist. & Co, 693. 

S.I>.—Halverson v. Sonotone Corp., 
27 N.W.2d 536. 

Tenn.—National Optical Stores Co. 
V. Bryant. 181 S.W.2d 139, 181 
Tenn. 266—^Tennessee Valley Ap- 
pliances Co. v. Bowden, 146 S.*W’.2d 
845, 124 TlnnApp. 845—Howell v. 
Shepberd, App., 136 S.W.2d 849. 
Tex.—Klngr v. Galloway, Coin.App., 
284 S.W. 942—^Herndon v. Halli¬ 
burton OIl Wel! Cementin^ Co., 
Clv.App., 154 S.W.2d 163—Brasher 

V. Camation Co. of Texas., Civ. 
App., 92 S.W.2d 573, error dlsmiss- 
ed—^Pidelfty Union Life Ins. Co. v. 
McGinnls, Clv.App., 62 S.W.2d 186 
—Gulf Refining Co. v. Rogers, Civ. 
App., 57 S.W.2d 183. error dismiss- 
ed—Maryland Casualty Co. v. Don- 
nelly, Civ.App., 50 S.W.2d 388, er¬ 
ror dlsmisaed—Kelly v. Lone Star 
Gas Co., Civ.App., 32 S.W.2d 699, re- 
veirsed on other grounds Lone Star 
Gas Co. V. Kelly, Com.App., 46 S. 

W. Sd 656. 

Utah.—Chatelain v. Thackeray, 100 
P.2d 191, »8 Utah 625. 

\V*ya,—Meyn v. Lulaney-Miller Auto 
Co., 191 S.E. 558, 118 W.Ve. 545— 
Rogers v. Boyers, 170 S.B. 905, 
214 W.Va. 107- 

39 aj. p 1317 note 12—^81 C.J. p 475 
note 33« 

General «mploymeiLt 
Wbere one is employed generally 
to perform certain services, and 
there Is no specifia contract to do 
certain plece of work according to 
specifioattons for stipulated sum. It 
is Inferable tbat employer has re- 
tained right to control manner, 
metliod, and means of performance 
of contract. and that employee is 
not an “independent contractor.'"— 
Continental Casualty Co. v. Payne, 
194 S.B. 428, 56 Oa-App. 873. 

9« U.S.—^Vaughan r. Warner, C.C.A, 
Pa.. 157 F.2d 26—U. g. v. Whole¬ 
sale 011 Co., C.G.A.Kan., 154 P,2d 
745—Glenn v. Standard Oil Co., 
aC.A-Ky., 148 F.2d 51—Jones v' 
Goodson. C.C.A.Ofcl., 121 F.2d 176 
—Wa^gaman v. General JS^nance 
Co. sf Philadelphia, C.C.A.Pa., 116 


F.2d 254— ^Ryan-Bichards, Inc., v- 
Whitesides, C.C.A.Okl., 96 F.2d 826 

_P. p, Collier & Son Co. v, Hart- 

feil, C.C.A.Minn., 72 F.2a 625— 
Howard W. Luff Co. v. Capece, C. 

C. A.Ohio, '61 F.2d 635—Young v. 
Wilky Carrier Corporation, P.C.Pa., 
54 P.Supp. 912. aiSrmed, C.C.A., 

F.2d 764, certiorari denied 66 S.Ct. 
470, 326 U.S. 786, 90 L.Bd. 477— 
Walling v. Todd, L.C.Pa., 52 F. 
Supp. 62, .motion denied 3 F.R.B. 
490 — Corpus Juris cited in Schroep- 
fer V. A. S. Abell Co., D.C.Md., 48 
F.Supp. 88, 96, affirmed, C.C.A., 138 
F.2d 111, certiorari denied 64 S.Ct. 
486, 321 U.S. 763, 88 L.Ed. 1060, 
rehearing denied 64 S.Ct. 1149, 322. 

U. S. T70, 88 L.Ed. 1595—Walling v. 
American Needlecrafts, D.C.Ky., 46 
P.Supp. 16, reversed on other 
grounds, C.C.A., 139 F.2d 60—Ken- 
tucky Cottage Industries v. Glenn, 

D. CKy., 39 P.Supp. 642. 

Ariz.—^Alexander v. Alexander, 76 P. 
2d 223, 51 Aj*iz. 269—Ocean Acci¬ 
dent & Guarantee Corporation v. 
Kennison, 26 P.2d 113, 42 Ariz. 349 
—Maxey v. Johnson, 242 P. 866, 
29 Ariz. 452, 

Ark.—Crossett Lumber Co. v. Hc- 
Oain, 170 S.W.2d 64, 205 Ark. 631 
—Rice V. Sheppard. 168 S.W.2d 
198, 205 Ark. 193—Standard Oil 
Co. of Louisiana v. Chandler, 165 
S.W.2d 595, 204 Ark. 895—Arkan- 
sas Fuel Oil Co. v. Scaletta, 140 
S.W.2d'684, 200 Ark. 645—Froman 

V. J. R. Kelley Stave & Headlng 
Co., 123 S.W.Sd 1081, 197 Ark. 645 
—Moore v. Phillips, 120 S.W.2d 
722, 197 Ark. 131-^. M. Parmer 
Stave & Heading Co. v. Whorton, 
102 S.W.2d 79, 193 Ark. 708—Moa- 
ten V. Columbia Cotton Oil Co., 97 
S.W.2d 629, 193 Ark. 97—Missis- 
sippl River Fuel Corporation v. 
Toung, 67 S.W.2d '581, 188 Ark. 675. 

Cal.—Corpus JUris cited ia People v. 
Grier, 128 P,2d '207, 212, 53 Cal. 
App.2d 841—^Lee v. Nanny, 100 P. 
2d 1832, 38 Cal.App.2d 90-<!hinnis 
V. Pomona Pump Co., 98 p.2d 560, 
36 Cal.App.2d 633—^Brooks v. John¬ 
son, 72 P.2d 194, 22 Cal.App,2d 618 
—Berkowitz v. Pelton, 48 P.2d 7'56, 

I 9 Cal.App.2d 80—Slyter v. Clinton 
Const. Co, of California, 290 P. 
643, 107 CaI,App. 348. 

Del,—Corpus Juris cited iu Reardon 
V, Exchange Purniture Store, 183 
A. 330, 332, 7 Harr. 321. 

Fla.—Gulf Reflning Co. v. Wilkinson, 
114 So. 503, 94 Fla, 664. 

111.—^John Gabel Mfg. Co. v. Murphy, 
62 N.E.2d 401, 390 111 . 465—Ozark 
Mlnerals Co. v. Murphy, 51 N.E.2d 
197, 384 III, 94—Darner v. Colby, 
31 N.E.2d 950, 375 IU. 558, man- 
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date conformed to 35 N.E.2d 952, 
311 Ill.App. 352—Ryan v. Associ¬ 
ates Inv. Co. of Illinois. 18 N.E. 
2d 47, 297 Ill.App. 544—Jones V. 
Standerfer, 15 N.B.2d 924, 296 111. 
App. 145. 

Ind.—Gibbons v. Henke, Ind.App., 29 
N.E.2d 99^6, 996, 108 Ind.App. 481. 

lowa.—Sanford v. Goodridg-e, 13 N. 
■W'.2d 40, '234 lowa 1036—McDon¬ 
ald V. Dodge, 1 N.W.2d 280, 23l 
lowa 325—Reynolds v. Skelly Oil 
Co„ 287 N.W. 823, 227 lowa 163— 
Hough V. Central States Frelght 
Service, '2 69 N.W. 1, 222 lowa 6418. 

Kan.— Smith v. Brown, 107 P.2d 718, 
15'2 Kan. 758. 

Ky. —H. H. Miller Const. Co. v. Col- 
lins, 108 S.W.2d 663, 269 Ky. 670 
—Leachman v. Belknap Hardware 
& Mfg. Co., 84 S.W.2d 46, 260 Ky. 
123—^American Sav. Life Ins- Co. 
V. Rlplinger, 60 S.W.2d 115, 249 
Ky. 8—Tellow Creek Ooal Co. v. 
Lawson, 16 S.W.2d 1043, 229 Ky. 
245. 

La.—Crysel v. Gifford-Hlll & Co., 
App., 158 So. 264, 

Mass.—Bell v. Sawyer, 47 N.E.Sd 1, 
313 Mass. 250 —Ferguson v. Ash- 
kenday, '29 N.E,2d 828, 307 Mass. 
197—Herrlck v. City of Springfleld, 
192 N.E. 626, 288 Mass. 212. 

Miss.—Parks v. Lynch, 19$ So. 331— 
Cook V. Wrlght, 171 So. 686, 177 
Miss. 644. 

Mont—Greening y. Gazette Printlng 
Co., 88 P.2d 862, 10)8 Mt>nt. 158— 
Harrington v. H. D. Lee Mercantlle 
Co.. 33 P.2d 653, 97 Mont 40— 
Ulmen v. Schweiger, 12 P.2d 856, 
92 Mont. 331. 

Mo.—Stein v. Battenfeld Oil & 
Grease Co., 39 S.W.2d 345, 327 Mo. 
804—Mabry v. Swlft <fe Co., App., 
145 S.W.2d 163—Miller v. St. Lou- 
is Realty & Securities Oo., App., 
103 S.W.'2d 510—Manus v. Kansas 
City Distributing Corporation, 74 
S.W.2d 50-6, 228 Mo.App. 905—An- 
dres V. Cox, 23 S.W.2d 1066, 223 
Mo.App. 1139—Burgess v. Garvin, 
272 S.W. 108, 219 Mo.App. 162. 

N.T.—Irwin v. Klein, 3 N.E.2d 601, 
271 N.T. 477—Claim of Miller. 29 
N.T.S.2d 15, 262 App.Dlv. 385— 
Corpus Juris cited iu Mace v. Mor- 
rison & Fleming, 44 N.T.S.2d 672, 
674, 267 App.Div. 29. . 

N.M.—Sucetti v. Jones' Estate, 32 
P.2d 815, 38 N.M. 327. 

Ohlo.—Miller v. Metropolitan Life 
Ins. Co., 16 N.E.2d 447, 134 Ohio 
St. 289—Gallick v. Ott, App., 51 N. 

E.2d 404—Snodgrass v. Cleveland 
Co-op. Coal Co., 167 N.E. 493,. 31 
Ohio App. 470. 

Okl.—Sawin v. Nease, 97 P.2d 27, 
186 Okl., 195—Texas Pipe Line Co. 
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that a certain amount of freedom of actian is in- 
herent in the nature of the work does not neces- 
sarily mean that the person employed is an inde- 
pendent contractor rather than a servant.^O 

Principal considemtion or test, Although it has 
been held that the fact that by the contract of em- 
ployment the employer foregoes the right of control 


does not make one who is otherwise a mere servant 
an independent contractor,it has, nevertheless, 
been very generally held that the right to control 
the mode of doing the work contracted fo-r is the 
Principal consideration in determining whether one 
employed is an independent contractor or a serv¬ 
ant A similar expression of the principle is that 


of Oklahoma v. Willis, 45 P.2d 138, 
172 Okl. 148. 

Pa.—Commonwealth v. Continental 
Kubber Works, 3'2 A.2d 878. 347 
Pa. 614—Joseph v. United Workers 
Ass'n, 28 A.2d 470. 343 Pa. 636— 
Pennsylvania Turnpike Commis- 
sion, to Use of Albrig-ht, v. U. S. 
Fidelity & Guaranty Co., 23 A.2d 
416, 343 Pa. 643—Puller v. Palaz- 
zolo, 197 A. 2'25. 329 Pa. 93—Penn¬ 
sylvania R. Oo. V. Allegheny Coun- 
ty. 188 A. 178, 324 Pa. 216—Long 
V. Eastern Paving Oo., 146 A. 71, 
296 Pa. 163—Martin v. Wentz, 21 

A.2d 444, 146 Pa.Super. 424—Huck- 
Gerhardt Co. v. Davies, 3 A.2d 963, 
134 Pa.Super. 430—Tyler v. Mac- 
Padden Newspapers Corporation, 
163 A. 79. 107 Pa.Sup.er. 166— 

0’Donnell v. South Payette Tp. 
School Dist., 161 A. 887, 106 Pa. 
Super. 488. 

Tenn.—Howell v. Shepherd, App., 196 
S.W.'2d 849,—Tennessee Valley Ap- 
pliances v. Rowden, 146 S.W.2d 
846, 24 Tenn.App. 487—Grace v. 
Louisville & N. R. Co., 89 S,W.2d 
354, 19 Tenn.App. 382. 

Tex.—Herndon v. Halliburton Oil 
Well Cementing Co., Civ.App., 154 
S.W.2d 163—R. E. Cox Dry Goods 
Co. V. Kellog, Civ.App., 145 S.W.2d 
675, error refused—Clark v. Lynch, 
Civ.App., 139 S.W.2d 294. 

Wash.—Patent Scaffolding Co. v. 
Roosevelt Apartments, 18 P.2d 857, 
171 Wash. 607. 

W.Va.—Meyn v. Dulaney-Miller Auto 
Co., 191 S.E. 668, 118 W.Va, 646— 
Rogers v. Boyers, 170 S.E. 906, 
114 W.Va. 107. 

39 C.J. p 1317 note 11—31 C.J. p 475 
notes 34, 37. 

Where owaer has no luterest in 
perfoarmance of contract except that 
flnished product shall be in accord- 
ance with pians and speciflcations, 
workman is “independent contrac¬ 
tor."—Kesler Const, Co. v. Dixson 
Holding Corporation, 176 S.E. ’843, 
207 N.C. 1. 

It Is fnndamental to the ezlstenoe 
of “Independent contractor” relation- 
ship that there be an absolute Inde- 
pendence of action on part of con¬ 
tractor in execution of the work as- 
suxned by him, and, if contractae has 
Power to inlerfere with or control 
manner of execution or performance, 
then contractor ceases to be inde¬ 
pendent and his status degenerates 
into that of an “employee" or “serv¬ 


ant."—Coon V. Monroe Scrap Mate- 
rial Co., La.App., 191 So. 607—Olano 
V. Leathers, La.App., 2 So.2d 486. 
Freedom of action 

The term “independent contractor" 
connotes a freedom of action and 
choice in respect of undertaking. 

La.—Gallaher v. Ricketts, App., 187 
So. 361, 355, annulled on other 
grounds 191 So. 713. 

Pa.—Silveus v. Grossman, 161 A. 362, 
364, 307 Pa. 27'2. 

10. Cal.—Ryan v. Farrell, 280 P. 
945, 208 Cal. 200—Graetch v. Dix, 
15'6 P.2d 79, 68 Cal.App.2d 115—’ 
Curcic V. Nelson Display Co., 64 
P;2d 1153, 19 Cal.App.2d 46. 

11. Ohio.—Tiffln v. McCormack, 34 
Ohio St. 638, 32 Am.R. 408. 

39 C.J. p 1316 note 6. 

12. U.S.—Blankenship v. W. U. Tei. 
Co., C.C.A.W.Va., 161 F.2d 168— 
Birmingham v. Bartels, C.C.A. 
lowa, 157 P.2d 295—Hearst Pub- 
lications v. N. L. R. B., C.C.A.9, 
186 F.2d 608, reversed on other 
grounds 64 S.Ct. 851, 3’22 U.S. 111, 
88 L.Ed. 1170, rehearing denied 
64 S.Ct. 1148, 2 cases, 322 U.S. 769, 
88 L.Ed, 1696, N. L. R. B. v. Stock- 
holders Pub. Co., 64 S.Ct. 1148, 322 

U. S. 770, 88 L.Ed. 159*5, and N. L. 
R. B. V. Times-Mirror Co., 64 S.Ct. 
1149, 322 U.S. 770, 88 L.Ed. 1595— 
American Oil Co. v. Fly, C.C.A. 
Miss,, 135 P.2d 491—Jones v. Good- 
son, C.C.A.Okl., 121 F.2d 176—H. 

B. Wolfe Const. Co. v. Fersner, C. 

C. A.S.C., '58 F.2d 2*7-Underwood 

V. Commissioner of Internal Rev- 
enue, C.C.A., 56 P.2d 67—De Bord 
V. Procter & Gamble Distributing 
Co., D.C.Ga,, 58 F.Supp. 167, af- 
firmed, C.C.A., 146 F.2d 54—Wha- 
len V. Harrison, D,C.I11., 61 F.Supp. 
515—Brown v. Minnagas Co., D.C. 
Minn., 61 F.Supp. 363—In re Ten 
Eyck Co., D.C.N.T.. 41 F.Supp. 375. 

Ala.—Dorteh Baking Co. v. Schoel, 
194 So. 807, 239 Ala. 266—Lowe 
V. Pople, 179 So. 536, 235 Ala. 441 
—^W. P. Brown & Sons Lumber 
Co. V. Crossley, 161 So. 536, 230 
Ala. 403, followed in 161 So. 538, 
230 Ala, 407— Corpus Juris quoted 
in Martin v. Republic Steel Co., 
146 So. 276, 278, 226 Ala. 209— 
General Exchange Ins. Corporation 
V. Findlay, 121 So. 710, 219 Ala. 
193— iCorpus Juris oited in Daves 
V. Rain, 178 So. 69, 62, 28 Ala.App. 
54—Great Atlantic & Pacifle Tea 
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Co. V. Donaldson, 156 So. 359, 26 
Ala.App. 179, certiorari denied 166 
So. 865, 229 Ala. 276. 

Ark.—Ozan Lumber Co. v. Tidwell, 
198 S.W.2d 182—Crossett Lumber 
Co. V. MeCain, 170 S.W.2d 64, 205 
Ark. 631—Rice v. Sheppard, 168 S. 
W.2d 198, 205 Ark. 193—Wilson v. 
Davison, 122 S.W.2d 539, 197 Ark. 
99—C. M. Farmer Stave & Heading 
Co. V. Whorton, 102 S.W.2d 79, 193 
Ark. 708—Moaten v. Columbia Cot- 
ton Oil Co., 9'7 S.W.'2d 629, 193 Ark. 
97—^Hobbs-Western Co. v. Carmi- 
cal, 91 S.W.2d 605, 192 Ark. 59— 
Mississippi River Fuel Corporation 
V. Morris, 35 S.W.2d 607, 183 Ark. 
'207. 

Cal.—^Clarke v. Hernandez, App., 179 
P.2d 834—Burlingham v. Gray, 137 
P.2d 9, 22 Cal.2d 87—Corpus Juris 
cited in People v. Grler, 128 P.2d 
207, 212, 53 Cal.App.2d 841—Lee 
V. Nanny, 100 P;2d 832, 38 Cal.App. 
2d 90—Brooks v. Johnson, 72 P.2d 
194, 22 Cal.App.2d 618—Curcic v. 
Nelson Display Co., 64 P.2d 1153, 
19 Cal. App. 2d 46—Bohanon v. 
James McClatchy Pub. Co., 60 
P.2d 510, 16 Cal.App.'2d 188—Win- 
ther V. Industrial Accident Com- 
mlssion of California, 60 P.2d 342, 
16 Cal.App.2d 131—Thompson v. 
Robinson-Roberts Co., 56 P.2d 599, 
13 Cal.App.2d 166—Chapman v. 
Edwards, 24 P.2d 211, 133 Cal.App. 
'72—^Weinberg v. Clark, 8 P.2d 164, 

120 Cal.App. 362—Curran v. Earle 
C. Anthony, Inc., 247 P. 236, 77 
Cal.App. 46'2. 

Conn.—Bates v. Connectiout Power 
Co., 33 A.2d 342, 130 Conn. 256— 
Ross V. Post Pub. Co., 29 A.2d 768, 
129 Conn. 664—Robert C. Bueli & 
Co. V. Donaher, 18 A.2d 697, 127 
Conn. 606—Jack & Jill, Inc. v. 
‘Tone, 9 A.2d 497, 126 Conn. 114— 
Northwestern Mut. Life Ins. Co. 
V. Tone, 4 A.2d '640, 125 Conn. 183, 

121 A.L.B. 993—Caraher v. Sears, 
Roebuck & Co., 200 A. 324, 124 
Conn. 409,—Hali v. Sera, 152 A. 148, 
112 Conn. 291. 

Del.—Corpus Juris cited in Reardon 
V. Exchange Furniture Store, 183 
A. 330, 332, 7 W.W.Harr. 321. 

D.C.—Grace v. Magruder, 148 F.2d 
679, 80 U.S.App.D.C. 63, certiorari 
denied 66 S.Ct. 24. 

Fla.—Gulf Refining Co. v. Wilkin- 
son, 114 So. 503, 94 Fla. 664. 

Ga.—Blair v. Smith, 41 S.E.2d 133, 
201 Ga. 747—Gulf Life Ins. Co. v. 
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of the Work Cilly or as to the 


McDanIel, App., 43 S.B.2d 784— 
Blakely v. U. S. Fidelity & Guar- 
anty Co., 21 S.E.2d 339, 67 Ga.App. 
-705—xichols T. G. 1«. Hight Mo¬ 
tor Co., 10 S.B.3d 439, 63 Ga.App. 
J55—Scott V. Minor, 191 S.B. 263, 
56 Ga.App. 714—Bibb Mfg. Co. v. 
Martin, 185 S.B. 137, 139, 63 Ga. 
App. 137—Tearwood v. Peabody, 
164 S.B. 901, 45 Ga.App. 451—Mas- 
see & Felton Lumber Co. v. Maeon 
Cooperare Co., 162 S.B. 306, 44 Oa. 
App. 590. 

Idaho.—Coipus Juris oltod lu Joslin 
V, Idaho Times Pub. Co., 53 P.2d 
323. 328, 56 Idaho 242. 

IlL—Ozarfc Minerals Co. t. Murphy, 
61 N.B.2d 19T, 384 IU. 94—Kehrer 

V. Industrial Commission, 6 N.E.2d 
635, 365 IIl. 378—Trzaska r. Bigr- 
ane, 60 N.E.2d 264, 325 Ill.App. 528 
—Ryan V, Associates Inv. Co. of 
Illinois, 18 N.E.2d 47, 297 Ill.App. 
544—Jones v. Standerfer, 15 N.E. 
I2d 924, 296 Ill.App. 145—Hoke v. 
Harrisburg Hospital, 281 Ill.App. j 
'247—Scharfenstein v. Porest City 
Knlttlng: Co., 253 Ill.App. 190. 

lowa.—Sanford v. Goodridge, 13 K. 

W. 2d 40, 234 lowa 1036—McDonald 
V. Dodge. 1 N.W.2d 280, 231 lowa 
325—Oorpus Juris cited Ia Arne v. 
Western Silo Co., 242 N.W. 539, 
542, 214 lowa 511. 

Ky.—American Slav Life Ins. Co. v. 
Riplinger, 60 S.W.2d 115, 249 Ky. 
S —Oorpus Juris cited ia Bowen v. 
Gradison Constr. Co., 32 S.W.2d 
1014, 1019, 236 Ky. 270. 

Xa,—O lano V. Leathers. App., 2 So. 
2d 486—Taylor v. Victoria Nav. 
Co., App., 176 So, 519—Goff v, Sin¬ 
clair Refining Co., App,, 162 So. 
452, 459—Goetschel v. Glassell- 

Wlison Co., 127 So. 81, 13 La.App. 
424. 

Md.—Henkelmann v. Metropolitan 
Life Ins, Co., 26 A.2d 418, 180 Md. 
591. 

Mass.—Bell r. Sawyer, 47 N.B.2d 1, 
313 Mass. 250—Parker t. Taylor, 

S N.E,2d 25, 295 Mass. 61—^Marsh 

V. Beraldi, 157 N.E. 347, 260 Mass. 
225. 

Mich.—^Hamllton v. J. Kelsey X^c- 
Olure^ Inc., 270 N.W. 308, 278 Mlch, 
30T. 

Minn.—Willner v. Wallinder Sash & 
Dpor Co., 28 N.W.2d 682—<Jarter v, 

W. J. Dyer & Bro., 243 N.W. 436, 
438, 186 Minn. 413—Robertson v. 
Olson, 232 N.W. 43, 181 Minn. 240. 

Miss.—McDonald v. Hall-Neely Lum- 
ber Co., 147 So. 315, 165 Miss. 143 
—Oorpus Juris cited ia Gulf Re¬ 
fining Co. V. Kations, 146 So. 327, 
322, 167 Miss. 315—^rpus Juris 
cited ia Kisner v. Jackson, 132 So. 
90, 91. 

.Mo,—Poster y. Campbell, 196 S.W.2d 
147—^Mattan v. Hoover Co,, 166 S. 
W.2d 567, 350 Mp. 606-^Dorder v. 


Morgan Rooflng Co., 166 S.W.2d 
455, 350 Mo. 382—Corpus Jtirls cit. 
ed ia Ross v. St. Louis Dairy Co., 
98 S.W.2d 717, 723, 339 Mo. 982— 
Clayton v. Wells. -26 S.W.2d 969, 
3'24 Mo. 1176—^Russell v. Union 
Elee, Co. of Mo., 191 S.W.2d 278, 
238 Mo.App. 1074—Becher v. Bona- 
hue, App., 168 S.W.2d 960—Dorsett 

V. Pevely Dairy Co., App., 124 S. 

W. 2d '624— Corpus Juris cited in 
Young V. Sinclair Refining Co., 
App., 92 S.W.2d 99‘5, 999— Corpus 
Juris cited lu Manus v. Kansas 
City Distributing Corporation, 74 
S.W.2d 506, 509, 228 Mo.App. 905 
—Oorpus Juris cited in Igo v. Al- 
ford, 69 S.W.2d 317, 319, 228 Mo. 
App. 457-— Clayton v. Hydraulic 
Press Brick Co., App., 27 S.W.2d 
5^2—^Aubuchon v. Security Const. 
Co.. App., 291 S.W. 187. 

Mont.— O^us Juris cited iu 
Coombes v. Letcher, 66 P.2d 769, 
772, 104 Mont. 371. 

Neb.—Curry v. Bnins, 28*5 N.W. 8'8, 
138 Neb. 74—^Peterson v. Brinn «& 
Jensen Co., 277 N.W. 82, 133 Neb. 
'798, vacated on other grounds 280 
N.W. 171, 134 Neb. 909. 

N.T.— Oorpus OTuris cited ia Mace v. 
Morrlson «& Fleming, 44 N.Y.S.2d 
672, 674, 267 App.Div. 29— Oorpus 
Juris cited ia In re Electroluz 
Corporation, 30 N.Y.S.2d 972, 977, 
262 App.Div. 64'2— Oorpus Juris 
cited ia Claim of Miller, 29 N.Y.S. 
2d 15, 17, 262 App.Div. 386—Haykl 
V. Drees, 286 N.Y.S. 38, 247 App. 
Div. 90, motion granted 4 N.E.2d 
745, 272 N.Y. 676 and Haykl v. 
Drees, 4 N.E.2d 745, 2'72 N.Y. 577 
— Corpus Juris quoted ia Hogan v. 
Comae Sales, '281 N.Y.S. 207, 213, 
245 App.Dlv. 216. 

I N.C.—^Lassiter v. Cline, 22 S.E.2d 658, 
222 N.C. -271—^Inman v. Gulf Re- 
flning Co., 140 S.E. 289, 194 N.C. 
566—Aderholt v. Condon, 128 S.B. 
337, 189 N.C. 748, 

N.D.—^La Bree t. Dakota Tractor & 
E^uipment Co., 288 N.W. 476, 69 
N.D. 561. 

Ohlo.—Commercial Motor Frelght v. 
Ebright, 54 N.E.2d 297, 143 Ohio 
St. 127, 151 A.L.R, 1321— Corpus 
Juris cited Ia Gillum v. Industria! 
Commission, 48 N.E.2d 234, 235, 
141 Ohio St. 373—Gallick v. Ott, 
App., 51 N.E.2d 404—Post Pub. Co. 
V. Schickling, 154 N.E. 751, 22 Ohio 
App. 318, afflrmed Schickling v. 
Post Pub. Co., 155 N.E. 143, 115 
Ohio St. 689. 

Okl.— Corpus Juris cited ia State 
Highway Commission v. Brewer, 
165 P.2d 612, 614, 196 Okl. 437— 
Corpus Juris cited ia Atlas Life 
Ins. Co. of Tulsa v. Poraker, 165 
P.2d 323, 326, 19-6 Okl. 389 — Mo'd- 
ern Motors v. Elkins, 113 P.2d 
9.69, 189 Okl. 134— Corpus Juris 
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cited la Math-erly v. Hamer, 60 P. 
2d 619, 620, 174 Okl. 403. 
pa.—Blake v. Capanna, 36 A.2d 789, 
349 Pa. 144—Joseph v. United 
Workers Ass'n, 23 A.2d 470, 343. 
Pa. 636—Tyler v. MacFadden 
Newspapers Corporation, 163 A. 
79, 107 Pa. Super, 166—Common- 
wealth V. McNelly, Com.Pl., 66 
Dauph.Co. 95. 

Tenn.—Howell v. Shepherd, 196 S.W. 
2d 849—Coirpus Juris guoted la 
Knight V. Hawkins, 173 S.W.2d 163, 
166, '25 Tenn.App. 448—Oorims Ju- 
rls olted lu Copeland v. Cherry, 
95 S.W.2d 1276, 1278, 20 Tenn.App. 
122—Grace v. Louisville & N. R. 
Co., 89 S.W.2d 354, 19 Tenn.App. 
382. 

Tex.—Oorpus Juris cited la Ochoa 

V. Wlnerich Motor Sales Co., 94 
S.W.2d 416, 419, 127 Tex. 642, re- 
versing, Civ.App., Wlnerich Motor 
Sales Co. v. Ochoa, 68 S.W.W 193, 
remanding cause, Civ.App., 98 S. 

W. 2d 235—^National Cash Registrr 
Cp. V. Rider, Com.App., '24 S.W.2d 
28—Standard Ins. Co. v. McKee, 
Civ.App., 201 S.W.2d 627, refused 
no reversible error—^Hemdon v. 
Halliburton Oil Well Cementing 
Co., Civ.App., 154 S.W.2d 163— 
Shahan v. Biggs & Co., Civ.App., 
123 S.W.2d 686—^Panama Refining 
Co. V. Crouch, Civ.App., 98 S.W.2d 
'271, aifirmed 124 S.W.2d 988, 132 
Tex. 608—^Haden Co. v. Riggs, Civ, 
App., 84 S.W.2d 789, afidrnaed Riggs 
v. Haden Co., 94 S.W.2d 152, 127 
Tex. 314—Braaher v. Carnation Co. 
of Texas, Civ.App., 92 S.W.2d 573. 
error refused—^Allen v. Republic 
Bldg. Co., Civ.App., 84 S.W.2d 506 
—Moreman v. Armour & Co., Civ. 
App., 65 S.W.M 334, error refused 
—^Dave Lehr, Inc. v. Brown, Civ. 
App., 58 S.W.2d 886, reversed on 
other grounds 91 S.W.2d 693, 127 
Tex, 236—Maryland Casualty Co. 
V. Donnelly, Civ.App., 60 S.W.2d 
388, error dlsmissed—McElwrath 
V. Dixon, Civ.App., 49 S.W.2d 996 
—Oorpus Juris auoted lu Hoffman 

V. Houston Olinlc, Civ.App., 41 S. 

W. ’2d 134, 139— Corpus Juris (luot- 
ed in T. J. Mansfleld Const. Co, v. 
Gorsline, Civ.App., 278 S.W. 486, 
486, reversed on other grounds, 
Com.App., 288 S.W. 1067, rehearing 
denied 292 S.W. 187—McKinney 
V. Sherwin-Williams Co. of Texas, 
Civ.App., '271 S.W. 138. 

Vt—Rich V. Holmes, 160 A. 173, 
175, 104 Vt. 433—Rich v. Holmes, 
160 A. 175, 104 Vt. 441. 
ya.—Knight v, Peoples Nat. Bank 
of Lynchburg, 29, S.E.2d 364, 182 
Va. 380—Ross v. Schneider, 27 S.E. 
2d 154, 181 Va. 931—Hann v. 

Times-Dispateh Pub. Co., 184 S.Ew 
183, 166 Va. 102. 

Wash^Miles v. Pound Motor C©., 
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means as well as the result.^s It has Wen variously 
held that control as to the manner, mode, and de- 
tail of the performance of the work is the main,^^ 
essential,i5 and decisive^^ question; the chief^? and 
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distinguishingis criterion; the prime,deci^fte,^^ 
determining^i and most important^^ factor; the 
chief^S and controlling^^ consideration; the most 
important element;-® the real test,26 and, likewise. 


117 P.2d 179, 10 Wash.2d 492— 
Femlinff v. Star Pub. Co., 81 P. 

' 2d 293, 195 Wash. 395, set aside 
on other grounds 84 p.2d 1008, 195 
Wash. 395—Silis v. Sorenson, 73 P. 
2d 798, 192 Wash. 318—Carlson v. 
P. F. Collier & Son Corporation, 67 
P.2d 842, 192 Wash. 301— Corpus 
Juris cited in Mitchell v. Maytag- 
Pacific-Intermountain Co., 51 P.2d 
893, 397, 184 Wash. 342— Corpus 
Juris cited In Leech v. Sultan Ry. 
& Timber Co., 297 P. 203, 204, 161 
Wash. 426. 

W.Va.—Oakley v. Thornbury, 171 S. 
B. 426, 114 W.Va. 188—Roffers v. 
Boyers, 170 S.E. 905, 114 W.Va. 
107—E. 0. Klipstein & Sons Co. v. 
State Compensation Com'r, 169 S. 
E. 169, 113 W.Va. 567—Corpus Ju¬ 
ris cited in Greaser v. Appaline Oil 
Cc., 155 S.E. 170, 171, 109 W.Va. 
396, 

Wis.—Eolman v. Dvorak, '262 N.W. 
622, 219“ Wis. 139—Sprecher v. 

Roberts, 248 N.W. 795, 212 Wis. 69 
—Kruse v. Weigand, 235 N.W. 426, i 
204 Wis. 195, followed in 235 N.W. 
431, 204 Wis. 206, Smith v. Weiff- 
and, 235 N.W. 431, 204 Wis. 207, 
Smith V. Welgand, 235 N.W. 431, 
204 Wis. 208, two cases, and Wood- 
ard V. Weig-and, 235 N.W. 432, 204 
Wis. 209. 

Wyo.— Corpus Juris cited in Stock- 
well V. Morris, 22 P.2d 189, 190, 46 
Wyo. 1. 

^9 C.J. p 1316 note 7—31 C.J. p 474 
note 32. 

When master-servant relationship 
exists with respect to liability of 
master to third persons see infra 
§ 568. 

"Test for tort liability 

The master’s rigrht or power to 
control manner' in which servant 
«hall do Work Is not always sole test 
for determining existence of relatlon 
of master and servant, but Is test of 
master's liability for servanfs negli- 
ffent acts while performing- his du- 
ties as servant and for determlning* 
whether party performing work Is 
servant or independent contractor.— 
Knapp V. Standard Oil Co. of Cali- 
fornia, 68 P.2d 105^, 156 Or. 564. 

The aistinction between a servant 
and an independent contractor lies 
in the right of control over the per- 
fo'rmance of the work. 

U.S.—Karas v. Klein, D.C.Minn., 70 
P.Supp. 469—In re Ten Byck Co., 
D.C.N.T., 41 P.Supp. 376. 

Cal,—Casselman v. Hartford Acci¬ 
dent & Indemnity Co., 98 P.2d 639, 
36 Cal.App.2d 700. 

Conn.—^Robert C. Buell & Co. v. Dan- 
aher, 18 A.2d 697. 127 Conn. 606— 


Beaverdale Memorial Park v. Dan- 
aher, 15 A.2d 17, 127 Conn. 175. 
111.—Dean v. Ketter, 65 N.E.2d 572, 
328 Ill.App. 206. 

Mo.—Aubuchon v. Security Const. 

Co., App., 291 S.W. 187. 

N.Y.—In re Morton, 30 N.E.2d 369, 
284 N.Y. 167, motion denied In re 
Morton, 31 N.E.*2d 205, 284 N.Y. 
738. 

13. U.S.—^Walling v. McKay, D.C. 
Neb., 70 P.Supp. 160—Dugas v. 
Nashua Mfg. Co., D.C.N.H., 62 P. 
Supp. 846, appeal dismissed, C.C. i 
A., 154 F.2d 655—Walling v. Todd, | 
D.C.Pa., 52 P.Supp. 62, motion de- 
nied 3 F.R.D. 490. 

Cal.—Puller v. Lindenbaum, 84 P.2d 
155, 29 Cal.App.2d 227. 

111.—John Gabel Mfg. Co. v. Murphy, 
62 N.E.2d 401, 390 111. 455. 
lowa.—Hough V. Central States 
Preight Service, 269 N.W. 1, 22'2 
lowa 548. 

Ky.—^Eastem Const. Co. v. Back, 35 
S.W.2d 859, 237 Ky. 505. 

La.—Merritt v. E. L. Bruce, App., | 
16'6 So. 195. 

Miss.—McDonald v. Hall-Neely Lum- 
ber Co., 147 So. 315, 165 Miss. 143. 
Ohlo.—Snodgrass v. Cleveland Coop. 
Coal Co., 167 N.E. 493, 31 Ohio 
App. 470. 

Pa.—Huck-Gerhardt Co. v. Davies, 8 
A.2d 963, 134 Pa.Super. 430. 

Tex.—Clark v. Lynch, Civ.App., 139 
S.W.2d 294—J. M. Huber Petrole¬ 
um Co. V. Yake, Civ.App., 121 S. 
W.2d 670—Winerich Motor Sales 
Co. V. Ochoa, Civ.App., 58 S.W.2d 
193—Brigman v. Holt & Bowers, 
Civ.App., 32 S.W.2d 2‘20, error re- 
fused. 

Va.—Knight v. Peoples Nat. Bank of 
Lynchburg, 29 S.E.2d 364, 182 Va. 
380. 

Wash.—White v. J. R. Watkins Co., 
96 P,2d 456, 1 Wash.2d 466— 

Amann v. City of Tacoma, 16 P.2d 
601, 170 Wash. 296. 

13 C.J. p 212 note -62—39 C.J. p 1317 
note 10—31 C.J. p 475 notes 36, 37. 

One is not ^'master" who is inter- 
ested in ultimate resuit of work done 
as whole, but not in details of per¬ 
formance.—McDonald v. Hall-Neely 
Lumber Co., 147 So. 315, 165 Miss. 
143. 

14. U.S.—Glenn v. Beard, C.C.A.Ky., 
141 P.2d 376, certiorari denied 65 
S.Ct. 67, 3'23 U.S. 724, 89 L.Ed. 582, 
rehearing denied 65 S.Ct, 910, 824 
XJ.S. 889, 89, L.Ed. 1437. 

Ky.—Ruth Bros. v. Stambaugh’s 
Adm’r. 122 S.W.2d 601, 276 Ky. 
677. 

' 15« Tex.—^National Cash Register 
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Co. V. Rider, Com.App., '24 S.W.2d 
28—Shahan v. Biggs & Co., Civ. 
App., 123 S.W.2d 686. “ 

16. Ark.—^Hobbs-Western Co. v. 
Carmical, 91 S.W.2d 605, 192 Ark. 
59—Mississippi River Puel Corpo¬ 
ration v. Morris, 35 S.W.2d 607, 
183 Ark. 207. 

17. Ky.—Barnes v. Indian Reflning 
Co., 134 S.W.2d 620, 280 Ky. 811. 

18. Pa.—Blakey v. Capanna, 36 A.2d 
789, 349 Pa. 144—Commonwealth 
V. Wertz, Com.Pl., '63 Dauph.Co. 
353. 

19. La.—Taylor v. Victoria Nav. 
Co., App., 176 So. 519. 

20. Conn.—^Northwestern Mut. Life 
Ins. Co. V. Tone, 4 A.2d 640, 125 
Conn. 183, 121 A.L.R. 993. 

21. Cal.—Los Plores School Dist. v. 
Industrial Accident Commisslon, 66 
P.2d 581, 13 Cal.App.2d 180. 

Mo.—Clayton v. Hydraulic Press 
Brick Co., App., 27 S.W.2d 62. 
Okl.—Kelly v. Cann, 136 P.2d 896, 
192 Okl. 446. 

22. Cal.—Tomlin v. Californla Em- 
ployment Commission, 180 P.2d 
342. 

D.C.—Grace v. Magruder, 148 F.2d 
679, 80 U.S.App.D.C. 53, certiorari 
denied 66 S.Ct. 24. 

111.—^Kehrer v. Industrial Commis¬ 
sion, 6 N.E.2d 635, 365 111. 378. 

23. Cal.—^Curran v. Earle C. An- 
thony, Inc., 247 P. 236, 77 Cal.App. 
462. 

Ky.—American Sav. Life Ins. Co. v. 
Riplinger, -60 S.W.2d 115, 249 Ky. 

8 . 

Wash.—^White v. J. R. Watkins Co., 
96 P.2d 456, 1 Wash.2d 466. 

24. Conn.—^Robert C. Buell & Co. v. 
Danaher, 18 A.2d 697, 127 Conn. 
606—Jack & Jill, Inc^ v. Tone, 9 
A.2d 497, 126 Conn. 114. 

25. Tex.—^Maryland Casualty Co. v. 
Donnelly, Civ.App., 50 S.W.2d 388, 
error dismissed. 

One of the most declsive elements 

The existence or absence of power 
on part of employer to control con- 
duct .of employment is one of the 
most decisive elements to be con- 
sidered in determining whether em- 
ployee is an “independent contrac¬ 
tor.”—Standard Oil Co. v. Glenn, D. 
C.Ky., 52 F.Supp. 755, affirmed, C.C. 
A., 148 P.2d 51. 

28. Cal.—George v. Chaplin, 279 P. 

485, 99 Cal.App. 709. 

Neb.—Peterson v. Brinn & Jensen 
Co., 277 N.W. 82, 133 Neb. 796. va¬ 
cat ed on other grounds 280 N.W. 
' 171, 134 Neb. 909. 
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such controi has been held to be the essential,^^ im¬ 
portant 2» Principal, 29 primary.so ultimate,si basic,22 
vital,®2 supreme,®^ decisive,®® and controlling®® test. 

“Controi" means the right to controi rather than 
its actual exercise ;®2 it is not the fact of actual in- 


terference with the controi but the right to inter- 
fere that makes the difference between an independ- 
ent contractor and a servant;38 if the employer has 
the right of controi, it is immaterial whether he 
actually exerciscs it,®® although the extcnt of con- 


27. Ala.—Moore-Handley Hardware 
Co. V. Wliliams, 189 So. 757, 238 
Ala. 189. 

2& U.S.—Cimorelli v, New Torte 
Cent. R. Co., C.C.A.01iio, 148 F.2d 
675. 

—Graetch v. Pix, 156 P.2d 79, 68 
Cal.App.2d 115—Oalifornia Em- 
ployment Commission v. Los An- 
geles Pown Town Shopping News 
Corporation, App., 139 P.2d 342— 
Baugfh V. Rogers, App., 138 P.2d 
7«7. 

lowa.—MoPonald v. Podge, 1 N.W.2d 
280, 231 lowa 325. 

La.—Olano v. Leatbers, App., 2 So. 
2d 486. 

N.C.—Passiter v. Cline, 22 S.E.2d 
658, 222 N.C. 271. 

Va.—Texas Co. v. Zeigler, 14 S.E.2d 
704, 177 Va, 657. 

29« Mo.—Gorman v. A. R. Jackson 
Kansas City Showcase Works Co., 
App,. 19 S.W.2d 559—Aubuchon v. 
Security Const. Co., App., 291 S.W. 
187. 

Wis.—Employers Mut. Liability Ins. 
Co. V. Brower, 272 N.W. 359, 224 
Wis. 485—Town of Eagle v. Indus- 
trlal Commission, 2>66 N.W. 274, 
221 Wis. 166—Kolman v. Dvorak, 
262 N.W. 622, 219 Wis. 139, 

Wyo.—Stockwell v. Morris, 22 P.2d 
189, 190, 46 Wyo. 1. 

30. N.D.—^La Bree v. Dakota Trac¬ 
tor & Equlpment Co., 288 N.W. 476, 
69 N.D. 561. 

31. Ariz.—Consolidated Motors v, 
Ketcham, 66 P.2d 246, 49 Ariz. 295. 

Mo.—Maltz V. Jackoway-Katz Cap 
COm 82 S.W.2d 909, 336 Mo, 1000. 

Tenn.—Grace v. Louisville & N. R. 
Co., 89 S.W,2d 354, 19 Tenn.App. 
382. 

Tex.—^Pave Lehr, Inc., v. Brown, Civ. 
App., 58 S.W.2d 886, reversed on 
other grounds 91 S.W.2d 693, 127 
Tex. 236. 

Wash.—Miles v. Pound Motor Co., 
117 P.2d 179, 10 Wash.2d 492. 

32. Mlob.—Hamilton v. J. Kelsey 
McClure, Inc., 270 N.W. 308, 278 
Mich. 307. 

Tex.—^Brasher v. Camation Co. of 
Texas, Civ.App., 92 S.W.2d 673, 
error dismissed. 

33. Ark.—Ozan Lumber Co, v. Tid- 
well, 198 S.W.Sd 182—Rice v. Shep- 
pard. 168 S.W.2d 198, 20*5 Ark, 193 
—C. M. Parmer Stave Heading 
Co. V. Whorton, 102 S.W.2d 79, 193 
Ark. 708. 

M, Tex.—Hemdon v. Halliburton 
Oil Well Cementing Co., Civ.App., 
154 S.W.2d 163, error refused. 


35. Conn.—Caralier v. Sears, Roe¬ 
buck & Co., 200 A. 324, 124 Conn. 
409. 

Mo.—Maltz V. Jackoway-Katz Cap 
Co., 82 S.W.2d 909. 336 Mo. 1000. 

Tex.—Moreman v. Armour & Co., 
Civ.App., 6'5 S.W.2d 334, error re¬ 
fused. 

36. Ga.—Nichols v. G. L. Hight Mo¬ 
tor Co., 10 S.E.2d 439, 63 Ga.App. 
155. 

Va.—Knight v. Peoples Nat. Bank of 
Lynchburg, 29 S.E.2d 364, 182 Va. 
380. 

37. U.S.—Cimorelli v. New York 
Cent. R. Co.. C.C.A.Ohio, 148 F.2d 
575—MacMillan v. Montecito Coun- 
try Club. D.C.Cal.. 65 F.Supp. 240 
—^Whalen v. Harrison, D.C.Ill., 61 
F.Supp. 515. 

Ala.—Moore-Handley Hardware Co. 
V. Williams, 189 So. 757, 238 Ala. 
189— Corpus Juris oited lu Ex 
parte Board of School Com'rs of 
Mobile County. 178 So. 63, 64, 235 
Ala. 82. 

Ariz.—Southwest Lumber Mills v. 
Industrial Commission of Arizona, 
134 P.2d 162, 60 Ariz. 199. 

Ark.—Crossett Lumber Co. v. Mc- 
Cain, 170 S.W.2d 64, 205 Ark. 631 
—Rice V. Sheppard, 168 S.W.2d 
198, 20-5 Ark. 193—Wilson v. Pa- 
vison, 122 S.W.2d 539, 197 Ark. 99 
—Arkansas Power & Light Co. v. 
Richenback, 119 S.W.2d 515, 196 
Ark. 620. 

Cal.—Burlingham v. Gray, 137 P.2d 
9, 22 Cal.2d 87—Robinson v. 

George, 105 P.2d 914, 16 Cal.2d 238 
—Graetch v. Pix, 166 P.2d 79, 68 
Cal.App.‘2d 115— Corpus Juris clted 
in Associated Indemnity Corpora¬ 
tion V. Industrial Accident Com¬ 
mission, 133 P.2d 698, 700, 56 Cal. 
App.2d 804—California Employ- 
ment Commission v. Los Angeles 
Pown Town Shopping News Cor¬ 
poration, App,, 139 P.2d 342— Cor¬ 
pus Juris cited in Hollingsworth v. 
Pemberton, 31 P.2d 1063, 1064, 138 
Cal.App. 261—Smlth v. Fall River 
Joint Union High School Dist., 5 
P.2d 930, 118 Cal.App. 673. 

Ky.— Corpus Juris ^uoted in Bowen 
V. Gradison Constr. Co., 32 S,W.2d 
1014, 1019, 236 Ky. 270. 

Mass.—Bell v. Sawyer, 47 N.E.2d 1, 
313 Mass. 250. 

Mich.—Holloway v. Nassar, 267 N.W. 
619, 276 Mich. 212. 

Miss.— CJoipus Juris clted In Kisner 
v. Jackson, 132 So. 90, 91. 

Mo. Fuqua v. Lumberm.en’s Supply 
Co.. '76 S.W.2d 716, 229 Mo.App. 210 
—Greene v. Splnning, App., 48 g. 
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■^_2d 51—^Chase v. American Press 
Brick Co., App., 31 S.W.2d 246. 
ig-.C.—Lassiter v. Cline, 22 S.B.2a 
658, 222 N.C. 271. 

Or.—Knapp v. Standard Oil Co. of 
California, 68 P.2d 1052, 1-56 Or. 
564. 

Pa.—Commonwealth v. Continental 
Rubber Works, 32 A.2d 878. 347 
Pa. 514—Punmire v. Pitzgerald,, 
Com.Pl., 27 West.Co.L.J. 223. 

Tenn.—^Welch v. Reiling, 99 S.W.2d: 
■216, 170 Tenn. 698. 

Tex.—^King v. Galloway, Oom.App., 
284 S.W. 942—Lloyds Guarantee 
Assur. V. Sheffleld, Civ.App., 3 70 
S.W.2d 327—Texas & N. O. R. Co. 

V. Rittimann, Civ.App., 87 S.W.2d 
745, error dismissed. 

Va.—Texas Co. v. Zeigler, 14 S.E.2d 
704, 177 Va. 657. 

Wash.—Bili V. Gattavara, 167 P.2d 
434, 24 Wash.2d 819— ^Corpus Juris 
(luoted in Mitchell v. Maytag-Pa- 
cific-Intermountain Oo., 61 P.2d 
393, 397, 184 Wash. 342— Corpus 
Juris < 3 luoted in Leech v. Sultan 
Ry. & Timber Co., 297 P. 203, 204, 
161 Wash. 426. 

Wis.—Le Sage v. Le Sage, 271 N.W. 

369, 224 Wis. 67. 

81 C.J. p 475 note 35. 

38. Cal.—Casselman v. Hartford 
Accident & Indemnity Co., 98 P. 
2d 639, 36 Cal.App.2d 700—Hol¬ 
lingsworth V. Pemberton, 31 P.2d 
1063, 138 Cal.App. 261. 

Conn.—Caraher v. Sears, Roebuck Sc 
'Co., 200 A. 324, 124 Conn. 400— 
Welz V. Manzillo, 155 A. 841, 113 
Conn, 674. 

111.—Flood V. Bitzer, 40 N.E.2d 657,- 
313 Ill.App. 359. 

La.—Olano v. Leathers, App., 2 So* 
2d 486. 

Minn.—Rochester Pairy Co. v. 
Christgau, 14 N.W.2d 780, 217 

Minn. 460. 

Mo,—Smith v. Fine, 175 S,W.2d 761, 
351 Mo. 1170—Russell v. Union 
Elee. Co. of Mo., 101 S.W.2d 278. 
238 Mo.App. 1074—Pfoifer v. Unit¬ 
ed Bakers Supply Co.. App., 160 sJ 

W. 2d 795—Fuaua v. Ijumbermen's 
Supply Oo., 76 S.W.2d 715, 229, Mo. 
App. 210—Burgess v, Garvin, 272 
S.W. 108, 219 Mo.App, 162. 

N.,C.—^Aderholt v. Condon, 128 S.E, 
337, 189 N.C. 748. 

Utah.— Corpus Juris cited ia Chate- 
lain V. Thackeray, 100 P.2d 191,. 
199, 98 Utah 52S. 

39 C.J. p 1317 note 8. 

39. U.S.—Birmingham v, Bartels, C, 
C.A.Iowa, 167 F.2d 205—Cimorellii 
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trol actually exercised may be considered in deter- 
mining the right of control.^O Where a master- 
servant relationship is created, the master^s failure 
to assert or exercise his right of control does not 
change the relationship.41 On the other hand, al- 
though a contract creates a contractee-independent 
-contractor relationship, it may be transformed into 
a master-servant relationship by the employer’s as- 
'Sumption of control over the details of the work,^^ 
and it has been held that the relationship of master 
and servant exists where the employer actually ex- 
ercises control.43 The employer must have control 
over the physical conduct of the employee in the 
performance of the work,44 and in applying the test 
for purposes of tort liability, it should be directed 
to the particular factor or matter on which liability 
is sought to be established.'^^ 


§ 3(4). - Right of Supervision 

A relationship which is otherwise one of contractee- 
independent contractor is not destroyed by the employ- 
er's reservationa of powers which do not deprive the 
contractor of the right to use his own Judgment and 
discretion as to the performance of the work. 

A relationship which is otherwise one of con¬ 
tractee-independent contractor is not destroyed by 
the employer’s reservation of powers which do not 
deprive the contractor of the right to use his own 
judgment and discretion as to the performance of 
the work.^® A contractee does not become a mas¬ 
ter where his control is limited to the resuit sought 
and to insuring compliance with the terms of the 
contract.47 Xo take one out of the class of inde- 
pendent contractors and into that of servants, the 
employer’s direction, supervision, or control must go 
further than to the ends sought, and must extend 


V. New York Cent. R. Co., C.CA. 
Ohio, 148 P.2d 575. 

Cal.—Pischer v. Havelock, 26 P.2d 
864, 134 Cal.App. 584. 

111.—Ozark Minerals Co. v. Murphy, 
51 N.E.2d 197, 384 111. 94. , 

N.C.—Lassiter v. Cline, 22 S,E.2d 1 
'558, 222 N.C. 271. j 

N.D.—La Bree v. Dakota Tractor & 
Equipment Co., 288 N.W. 476, 69 
N.D. '561. 

39 C.J. P 1317 note 9. 

40. N.C.—Lassiter v, Cline, 22 S.E. 
2d 558, 222 N.C. 271. 

Tex.—Dave Lehr, Inc., v. Brown, Clv. 
App., 68 S.’W.2d 886, reversed on 
other grounds 91 S.W.2d 693, 127 
Tex. 236. 

41, Ga.—Gulf Life Ins. Co. v. Mc- 
Daniel, App., 43 S.E.2d 784. 

42, Ark.—Arkansas Puel Oil Co. v. 
Scaletta, 140 S.W.2d 684, 200 Ark. 
64'5. 

43. Ga.—Blair v. Smith, 41 S.E.2d 
133, 201 Ga. 747—Bibb Mfg. Co. v. 
Martin, 185 S.E. 137, 53 Ga.App. 
137—Yearwood v. Beabody, 164 
S.E. 901, 46 Ga.App. 451. 

■ Okl.—Sawin v. Nease, 97 P.2d 27, 
186 Okl. 196. 

'Tex.—American Nat. Ins. Co. v. Den- 
ke, Civ.App., 66 S.W.'2d 622, re¬ 
versed on other grounds 96 S.W. 
2d 370, 128 Tex. 229, 107 A.L.R. 
409. 

-44. Ark.—Rice v. Sheppard, 168 S. 

W. 2d 198, 205 Ark. 193—Moore v. 
Phillips, 120 S.W.2d 722, 197 Ark. 
131. 

Miss.—Texas Co. v. Jackson, 16’6 So. 
546, 174 Miss. 737. 

Ho.—Russell V. Union Eleo. Co. of 
Mo., 191 S.W.2d 278, 238 Mo.App. 
1074. 

•‘Tex.—Layton v. Waltermire, Civ. 
App., 197 S.W.'2d 858—'Walter Ir- 
vin, Inc., v. Vogel, Civ.App., 158 S. 
W.'2d 93, error refused. 


45. Tenn.—^Morgan Lumber Co. v. I 

James, 14 Tenn.App. 305. 1 

Wyo.—Stockwell v. Morris, 22 P.2d 
189. 46 Wyo. 1. 

46. Ark.—Moore v. Phillips, 120 S. 
W.2d 722, 197 Ark. 131. 

Pa.—Joseph v. United Workers 

Ass*n, 23 A.2d 470, 343 Pa. 636— 
Weaver v. Poundation Co., 165 A. 
381, 310 Pa. 310—^Koch v. Matter, 
161 A. 309, 307 Pa. 337—Long V. 
Eastem Paving Co., 145 A. 71, 
295 Pa. 163. 

Fartlal reservations of control of 
means and methods of work in cer- 
tain respects only by party for 
whom it is done do not prevent ex- 
istence of relation of contractee and 
independent contractor, but general 
control over work as to manner and 
method of its execution and over- 
sight and direction of pe^rformance 
of actual manual labor constitute 
true test for determination of wheth- 
er relation is that of “employer and 
contractor” or “master and servant.” 
—Robert C. Buell & Co. v. Danaher, 
18 A.2d 697, 127 Conn. 606. 

SatlBfaotory results 
In an independent contract, the 
parties may incorporate provisions 
tending to secure satisfactory re¬ 
sults, and such provisions neither 
negative the relationship of inde- 
pendent contract nor point to the 
relationship .of employer and em- 
.ployee.—Mountaln Meadow Creamer- 
ies V. Industrial Accident Commis- 
sion, 76 P.2d 724, '25 Cal.App.2d 123. 
Blght to xuake suggestlous 
Pact that salesman fully recog- 
nized store's right to make sugges- 
tions and requests which he sought 
to carry out were circumstances to 
be considered in determining wheth- 
er relation between parties was that 
of independent contractor or of em¬ 
ployer and employee.—^Moore-Hand- 
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ley Hardware Co. v. Williams, 189 
So. 757, 238 Ala. 189. 

Bepalrs 

Right of Corporation to designate 
and examine repairs does not with- 
draw contractor’s control over man¬ 
ner of conducting work.—^Klar v. 
Erie R. Co., 162 N.B. 793, 118 Ohio 
St. 612, appeal dismissed and certio¬ 
rari denied 49 S.Ct. 342, 2'79 U.S. 
818, 73 L.Ed. 975. 

47. U.S.—Waggaman v. General Fl- 
nance Co. of Philadelphia, C.C.A. 
Pa., 116 F.2d 264—Standard Oil 
Co. V. Glenn, D.C.Ky., 52 E.Supp. 
75'5, afflrmed, C.C.A., 148 P.2d '51. 
111.—Orange v. Pitcairn, 280 111.App. 
666 . 

La.—Merritt v. E. L. Bruce Co., App., 
166 So. 195. 

Okl.—Sawin v. Nease, 97 P.2d 27, 186 
Okl. 195. 

Tex.—R. E. Cox Dry Goods Co. v. 
Kellog, Civ.App., 145 S.W.2d 676, 
error refused—^Carter Publications 
V. Davis, Civ.App., 68 S.W.*2d 640, 
error refused. 

Complete disassociation from work 
Owner or employer, in order to 
avoid responsibility of master, need 
not entirely absent himself from 
work, or entirely disassociate him¬ 
self from active interest, or aid in 
performance, or from supervision of 
results as long as details of work, 
physical management of instrumen- 
talities used, and physical conduct of 
those employed remain under sole 
control of contractor or of those 
placed in authority by him.—Cook v. 
Wright, 171 So. 686, 177 Miss. 644. 

G-eneral control exercised over in¬ 
dependent contractor to facilitate 
Service and accomplish proper resuit 
is, insufiicient to make contractor a 
servant.—Dave Lehr, Inc., v. Brown, 
91 S.W.2d 693, 127 Tex. 236. 
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to the detaiis of the work.^** The fact that the right 
of supervision or inspection is reserved to the em- 
ployer or his representative for the piirpose of see- 
ing that the specific work is done in compliance 
with the contract will not prevent the employee 
from being an independent contractor in other 
words, the retention of the right to supervise as to 
resuits, as distinguished from the right to supervise 
as to the means by which the intermediate resuits 
should be obtained, does not affect the relation- 
ship.5® 

If the relation of employer and independent con¬ 
tractor is otherwise made out from the terms of the 
contract, such relation is not affected by a reserva¬ 
ti on of the right to the employer to change the gen- 
eral plan of the work,®! or of the right to make 
any deviation from, or alteration of, the contract.^^ 
The relation is not affected by a reservation of the 
right to fix the time for doing the \vork,S3 the right 


to direct as to the quantity of work to be done,^^ 
the right to approve contracts with subcontrac- 
tors,55 or the right to require the putting on of an 
extra force to complete the work if in the judg- 
ment of the employer^s engineer this is necessary to 
complete the work within the time fixed by the con¬ 
tractae Nevertheless, the right of supervision 
means merely the right to approve or disapprove the 
resuits of the work and does not give the owner the 
right to make directions as to the mode of arriving 
at such resuits.e7 

§ 3 ( 5 ). __ Power to Terminate Relation- 
ship 

The power to terminate the relatlonshlp at wlll is 
an Important, but not clecfsive, factor in determlnlno' 
whether the relatlonship is that of master-servant or 
of contractee-lndependent contractor. 

The presence or absence of the power by either 


48, Ark.—Moore v. Phillips, 120 S. 
W.2d 722, 197 Ark. 131. 

Tex.—Herndon v. Halliburton Oil 
Well Cementing- Co., Civ.App., 154 
S.’W.2d 163, error refused. 

Minutiae of couduct 
Control must extend much further 
into the minutiae of alleged serv¬ 
antes conduct than merely telling 
him where to so, —Patterson v. 
Barnes, SO N,E.2d 82, 317 Mass, 721. 

Althon^rh the control goes to the 
«artent of conditiomzig' the work in 
many aspects, stili, if the contrac¬ 
tor is left free to exercise his own 
will grenerally respecting methods 
and means, he is an independent con¬ 
tractor.—Kansas City, M. & O. Ry, 
Co, V. Loosley, 90 P. 990, 76 Kan. 
103. 

49. tJ.S.— Corpus Juris cited in 
Vaug-han v. Warner, C.C.A.Pa., 157 
P.2d 26, 33—Ryan-Richards, Inc., 
V. Whitesides, C.aA.Okl., 96 F.2d 
826. 

Ala.— Corpus Juzls cited In Hx parte 
Board of School Com’rs of Mo¬ 
bile County. 178 So. 63, 65, 235 
Ala. 82. 

Ark.—Moore v. Phillips, 120 S.W.2d ! 
722, 197 Ark. 131— Corpus Juris 
guoted in Meyer v. Moore, 115 S. 
■W.2d 1087, 1090, 195 Ark. 1114, 

Ga.—Bouisville & N. R. Co. v. 
Hughes, 67 S.B. 542, 134 Ga. 76— 
L«okey & Simpson v. Hightower, 
196 S.B. 210. 211, «7 Ga.App. 577. 

La,— Corpus Juris cited in Beck v. 
Dubach Lumber Co., 131 So. 196, 
197, 171 La. 423—Crysel v. Gifford- 
Hill & Co., App., 158 So. 264. 
Miss.—Cook V. Wright, 171 So. 686, 
177 Miss. 644. 

iHo .—Ingram v. Great Lakes Pipe 
Line Co., App., 153 S.W,2d 547. 
K.J.—Giroud V. Stryker Transp. Co., 
140 A. 305, 104 N.J.Law 424, 


N.T.—^Wawrzonek v. Central Hudson 
Gas & Electric Corporation, 12 N. 
E.2d 525, 276 N.T. 412—Kuhn v. 
P. J. Carlin Const. Co., 278 N.T.S. 
635, 164 Misc. 892. 

Pa.—^Weaver v. Foundation Co., 165 
A. 381, 310 Pa. 310—^Bojarski v. M. 
P. Howlett, Inc., 140 A. 544, 291 
Pa. 485— Corpus Juris cited in Fes¬ 
ti V. Procter & Schwartz, 163 A 
354, 357, 107 Pa.Super. 849. ■ 

Tex.— Corpus Juris cited in Lone 
Star Gas Co. v. Kelly, Com.App., 
46 S.W.2d 656, 657—Kelly v. Lone 
Star Gas Co., Civ.App., 32 S.W.2d 
699, reversed on other grounds 
Lrone Star Gas Co. v, Kelly, Com. 
App., 46 S.W.2d 656. 

Va.—Boyd, Higgins & Goforth v. Ma- 
hone, 128 S.E. 259, 142 Va. 690. 
Wash,—Seattle .^rie KTo. 1 of Fra- 
ternal Order of Eagles v. Commis- 
sioner of XJnemployment Compen- 
satiou and Placement, 160 P.2d 614, 
23 Wash.2d 167, motion denied 163 
P.2d 921, 23 Wash.2d 167—White 
V. J. R. Watkins Co., 96 P.2d 456, 
1 Wash.2d 466. I 

I 39 C.J. p 1319 note 62. 

' Building contracts 

(1) The text -rule has been applied 
as to building contracts. 

Conn.—Pribulo v. Chiarelll, 157 A 
420, 114 Conn. 32. 

Mo.—Stanley v. Louisiana Pure Ice 
& Supply Co., App., 279. S.W. 157. 
N.J.—Messina v. Terhune, 148 A 
768, 106 ^r-J.Law 119. 

(2) Fact that owner has overseer 
or architect to see that work com- 
plies with contract or is done to 
owner^s satisfaction does not make 
person doing work the owner's em¬ 
ployee rather than independent con¬ 
tractor, if he represents owner only 
as to resuit of work and himself se¬ 
lecta the means,—^John Gabel Mfg. 
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Co. V. Murphy, 62 N.E.2d 401, SSO* 
111. 456—Ozark Minerals Co. v. Mur¬ 
phy, 61 N.E.2d 197, 384 IU. 94. 

50. Mo.— Corpus Juris cited in Ross 
V. St. Louis Bairy Co., 98 S.W.2d 
717, 723, 339 Mo. 982— Corpus Juris 
cited in Stein v. Battenfeld Oil & 
Grease Co., 39 S.W.2d 845, 360, 327 
Mo. 804— Corpus Juris ^uoted in 
Baker v. Scott County Milling Co., 
20 S.W.2d 494, 498, 323 Mo. 1089— 
Corpus Juilg quoted iu Young v. 
Sinclair Refining Co., App., 92 S.W. 
2d 995, 999. 

89 C.J. p 1321 note 64. 

51. Okl.—White v. McGee, 11 P.2d, 

, 9:24, 926, 167 Okl. 204. 

' Va.—^Boyd, Higgins & Goforth v. Ma- 
hone, 128 S.E. 259, 142 Va. 690. 

38 C.J. p 1321 note 56. 

52. Mo.— Corpus Juris cited in 
Glaser v. St. Louis University, 
App., 293 S.W. 432, 434. 

39 C.J. p 1321 notes 57, 58. 

53. 111.—Chicago Hydraulic Press 
Brick Co. v. Campbell, 115 111.App, 
322. 

Pa.—Erie v. Caulkins, 85 Pa. 247, 27’ 
Am.R. 642. 

54. N.T.—Charlock V; Freel, 26 N.E. 
•262, 125, N.T. 357. 

Ohio.—^Hughes v. Cincinnati & 
Springfleld R. Co., 39 Ohio St. 461. 

55. Mo.—Glaser v. St. Louis Uni¬ 
versity, App., 293 S.W. 432. 

56. N.C.—^Hopper v. Ordway, 72 S.E. 
839, 157 N.C. 125. 

57. Ark.— Corpus Juris quoted in. 
Meyer v. Moore, 115 S.W.2d 1087, 
1091, 195 Ark. 1114. 

Mo.—Ingram v. Great Lakes Pipe 
Line Co., App., 153 S.W.2d 647—- 
Corpus Juris cited in Toung v. 
Sinclair Refining Co., App., 92 S.W. 
2d SO-S, 999. 

39 C.J. p 1321 note 63, 
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party to terminate the relationship at will is an im¬ 
portant factor to be considered in determining 
whether tbe relationsbip is one of master and serv¬ 
ant or one of contractee and independent contrac- 
tor.58 Where the parties have the right to termi¬ 
nate the relationsbip at will, it indicates a master- 
servant relationsbip, ^ 9 wbereas a contractee-inde- 
pendent contractor relationsbip is indicated where 
the parties do not have such rigbt®^ However, it 
is not of itself a decisive and conclusive factor, 
and, where a relationsbip of contractee-independ- 
ent contractor is otherwise clearly established, the 
fact that there is the power to terminate the re- 
lationship at will does not change it to a master- 


servant relationsbip.^^ 

§ 3(6). - Control of Contractores Serv- 

ants 

Contpol over the employee^s servants is a test of 
whethep the employee is a servant or an independent 
contractor, 

Another test of whether an employee is a servant 
or an independent contractor is whether he has the 
power to control and direct servants in the perform- 
ance of their work,^3 “but this test is not conclu- 
sive.®^ The power of the employee to employ and 
discharge workers in the performance of the work 
is not alone sufficient to create the relation of inde¬ 
pendent contractor, 6 5 although it is a circumstance 


68, U.S.—^Kentucky Cottagre Indus¬ 
tries V. Olenn, D.C.Ky., 39 P.Supp. 
64'2. 

Ala.—Moore-Handley Hardware Co. 
V. Williams, 189 So. 757, 238 Ala. 
189. 

Ark.— Corpus Juris auotad iu Wrigrlit 
V. McDaniel, 159 S.W.2d 737, 739, 
203 Ark. 992. 

Cal.—Tomlin v. Califoruia Employ- 
ment Commission, ISO P.2d 342— 
Graetch v.. Dix, 156 P.2d 79, 68 
Cal.App.2d 115—People v. Orier, 
128 P.2d 207, 53 Cal.App.2d Supp. 
•841—Phillips V. Larrabee, 90 P.2d 
820, 32 Cal.App.2d 720—Brooks v. 
Johnson, 7'2 P.2d 194, 22 Cal.App. 
2d 618—'Gurcic v. Nelson Display 
Co., 64 P.2d 11'58, 19 Cal.App.2d 
46—George v. Chaplin, 279 P. 486, 
99 CaLApp. 709. 

Ga.—Gulf Life Ins. Co. v. McDaniel, 
App., 43 S.E,2d 784. 

111.—Trzaska v. Bigane, 60 N.E.2d 
2-64, 326 Ill,App. 528—Bristol & 

Gale Co. v. Industrial Commission, 
126 N.E. 699, 292 111. 16. 

Tenn.—Income Life Ins. Co. v. 
Mitchell, 79 S.W.2d 6'72, 168 Tenn. 
471. 

Tex.— iCorpus Juris cited. in Associat¬ 
ed Indem. Corp. v. Insurors Indem. 
& Ins. Co., Civ.App., 153 S.W.2d 
633, 638— Corpus Juris q.uoted ia 
J. W. Tempter Const. Co. v. Rodg- 
ers, Civ.App., 45 S.W.2d 763, 765. 
Wash.— Corpus Juris quoted iu 
Leech v. Sultan Ry. & Timber Co., 
297 P. 203, 204, 161 Wash. 426. 

39 C.J. p 1322 note 86. 

Ko signiflcance 

Fact that alleged employer could 
terminate employment without be- 
Ing liable for breach of contract had 
no signiflcance on cLuestion whether 
other party was an employee or an 
Independent contractor, as he would 
have such right in either case in 
absence of contract binding parties 
for specifled period or quantity.— 
Bmployers Mut. Liability Ins. Co. v. 
Brower, 272 N.W. 359, 224 Wis. 486. 

X& a douhtfui case the power to 


terminate the relationsbip may be- 
come an important circumstance.— 
Luckle V. Diamond Coal Co., 183 P. 
178, 41 CaLApp. 468. 

Insurance agent 

Fact that Insurance company re- 
served right to discharge district 
agent at will was a most important 
circumstance as indicating that re- 
lationship "between company and dis¬ 
trict agent was relationsbip of em¬ 
ployer and employee rather than em¬ 
ployer and independent contractor. 
—Knight V. Hawkins, 173 S.W.2d 
163, 26 Tenn.App. 448. 

58. CaL—People v. Grier, 128 P.2d 
207, 63 Cal.App.2d Supp. 841—Phil¬ 
lips V. Larrabee, 90 P.2d 820, 32 
CaLApp.2d 720—Hollingsworth v. 
Pemberton, 31 P.2d 1063, 138 Cal. 
App, 261—Smith v. Fall River 
Joint Union High School Dist., 5 
P.2d 930, 118 CaLApp. ■673—May 
V. Parrell, 271 P. 789, 94 CaLApp. 
703. 

N.C.—Lassiter v. Cline, -22 S.E.'2d 658, 
222 N.C. 271. 

Pa,—Commonwealth v. Marie Gas & 
Oil Co., Com.PL, 62 Pa.Dist. & Co. 
382, 65 Dauph.Co. 105. 

Tenn.—Welch v. Reiling, 99 'S.W.2d 
216, 170 Tenn. 698. 

Tex.—Burton-Lingo Co. v. Arm- 
strong, Civ.App., 116 S.W.2d 791, 
error refused. 

60. Cal,—^Phillips v. Larrabee, 90 P. 
2d 820, 32 CaLApp.’2d 720—Brooks 
V. Johnson, 72 P.2d 194, 22 Cal. 
App.2d 618. 

Ind.—^Van Drake v. Thomas, 38 N.E. 
2d 878, 110 Ind.App. 586. 

61. Cal.—Bohanon v. James Mc- 
Clatchy Pub, Co., 60 P.2d 610, 16 
CaLApp.2d 188. 

Conn.—^Northwestern Mut. Life Ins, 
Co. V. Tone, 4 A.2d 640, 125 Conn, 
183, 121 A.L.R. 993. 

Miss.—Shell Petroleum Corporation 
V, Linham, 163 So. 839. 

'p.es:.—Burton-Lingo Co. v. Arm- 
strong, Civ.App., 116 S.W.l2d 791, 
error refused. 
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Wash.—Leech v. Sultan Ry. & Tim¬ 
ber Co., 297 P. 203, 161 Wash. 42'6. 
39 C.J. p 1323 note 88. 

62. Ark.—Moore v. Phillips, 120 S. 
W.2d 722, 197 Ark. 131. 

Kan.—Houdek v. Gloyd, 107 P.2d 751, 
152 Kan. 789. 

Idilk route 

Where distributor was placed in 
possession of milk route by produc- 
er, producer furnished distributor 
with merchandise to sell to custom- 
ers, and contract provided for ter- 
mination by either party on notice, 
right of termination was not equiva- 
lent to right of an employer to dis¬ 
charge an employee, or right of an 
employee to quit his employment, 
which are incident to emp’oyer-em- 
ployee relationsbip.—M o u n t a i n 
Mea do w Creameries v. Industrial Ac¬ 
cident Commission, 76 P.2d 724, 25 
CaLApp.'2d 123. 

Power •to stop work 
Company employed to build rail- 
road was “independent contractor,'" 
even though contractee retained 
right to stop work if it was not pro- 
gressing properly, such right being 
for contractee’s protection and not 
for protection of others.—Slusher v. 
Asher, 61 S.W.2d 1057, 250 Ky. 88. 

63. Va.—Epperson v. De Jarnette, 
180 S.E. 412, 164 Va. 482. 

Assumptiou of powers 
Where an employer assumes the 
relation of master to the servants 
of one whom h-e has engaged to pro¬ 
duce a given resuit, the duties and 
responsibilities which the law im- 
poses on such a relation attach.— 
Kansas City, M. & O. R. Co. v. Loos- 
ley, 90 P. 990, 76 Kan. 103—39 C.J. 
p 1323 note 89. 

64. Pa.—Burns v. Elliott-Lewis 
Electrical Co., 179 A. 47, 118 Pa. 
Super. 243. 

65. Ind.—Corpus Juris cited ia La- 
zarus V. Scherer, 174 N.E. 293, 295, 
92 Ind.App. 90. 

Ky.—Clendenin v, Colonial Supply 
Co., 102 S.W.2d 992, 267 Ky. 544. 
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§ 3(6) 

strongly indicative thereof.®® The reservation to 
the employer of the right to demand the discharge 
of the contractores servants under certain circum- 
stances such as incompetence, negligence, and the 
like, does not affect the relationship of independent 
contractor where it otherwise exists,®”^ although it 
has been said that it is a matter of considerable 
weight in determining the relation between employ¬ 
er and employee,®® and it has been held that the 
reservation of the right to have discharged any 
sffhvant of the contractor who disobeys the order of 
the owneres representative creates the relation of 
master and servant as between the employer and 
employee.®® 

The fact that in practice employees would dis¬ 
charge their servants, on request of the employers, 
for refusal to observe certain rules, and that the 
employers objected to the hiring of a certain class 
of servants, does not show such reservation of con- 
trol as creates the relation of master and servant'^® 
The right to annui the contract for a failure to em- 
ploy a force in kind and quality to the satisfaction 
of the employeris representative does not show such 
a right of selection of the contractoris servant as 
to make the employer liable for injuries to himJi 


I 3 ( 7 ). -Materials and Appliances 

Who fupnishes the materials and appliances is to 
be taken into consideration, but is not a decisive factor 
in determining whether the employee is a servant or 
an independent contractor. 

Where the employer furnishes materials and ap¬ 
pliances for the Work, it indicates a master-serv- 
ant relationship,72 whereas the furnishing of ma¬ 
terials and appliances by the employee indicates 
a contractee-independent contractor relationship. 
However, such fact, while it should be taken in¬ 
to consideration,74 is not decisive as to the nature of 
the relationship.75 An employee is not an inde¬ 
pendent contractor merely because he furnishes the 
appliances or materials.76 On the other hand, the 
fact that materials are furnished by the employer 
does not prevent the employee being an independent 

contractor.77 

§ 3(8). - Mode of Payment 

The mode of payment, whiie it is an element to be 
considered, is not decisive as to whether the employee 
Is a servant or an Independent contractor. 

The mode of payment is an element to be con¬ 
sidered in determining whether the relationship is 
that of master and servant or that of contractee and 


Mo.—Oorpus Juris cited in Baker v. 
Scott County Milling” Co., 20 S.W. 
2d 494, 498, 328 Mo. 1089—Young: 
V. Sinclair Refining Co., App., 92 

s.w.2d 

W.Va.—^Waldron v. Garland Pocahon- 
tas €oal Co., 109 S.E. 729, 89 W. 
Va. 426. 

89 C.J. p 1323 note 95. 

6S. TJ.S.—^Kentucky Cottage Indus¬ 
tries V. Glenn, D.C.Ky., 39 F.Supp. 
«42. 

Ind.—Oorpns Jtiris dted in Lazarus 
V. Scherer, 174 N.E. 293, 295, 92 
Ind.App. 90. 

N.D.—La Bree v. Dakota Tractor & 
Equipment Co., 288 N.W. 476, «9 N. 
D. 561. 

Pa.—Tyler v. MacFadden Newspa- 
pers Corporation, 163 A. 79, 107 
Pa.Super. 166. 

S9 C.J. p 1323 note 96. 

67. Miss.—Cook V. Wrigiit, 171 So. 
686. 177 Miss. 644. 

89 C,J. p 1323 note 90. 

68. Mo.—Itarson v. Metropolitan St. 
R. Oo.. 19 S.W. 416, 110 Mo. 234, 
38 Am.S.R. 439, 1« L.R.A. 330— 
Speed V. Atlantic & Pacific R. Co., 
71 Mo. 303. 

68. Mo.^—^Larson v, Metropolitan St. 
R. Co., 19 S.W. 416, 110 Mo. 234, 
33 Ain.S.R. 439. 16 KR.A. 330. 

ra Ala.—Harris v. McNanaara, 1:2 
So. 103, 97 Ala. 181, 


71. N.Y,—Burmeister v. New York 
EI. R. Co., 47 N.Y.Super. 264. 

Pa.—Thomas v. Altoona & L. Y. 
Electric R. Co., 43 A. 215, 191 Pa. 
361. 

72. Tenn.—^Ely v. Rice Bros., 167 S. 
W.2d 355, 26 Tenn-App. 19. 

73. La.—^West Bros. v. Pierson, 
App., 2 So.2d 71. 

Tex.— Corpus Juris cited in Associ¬ 
ated Indemnity Corp. v. Insurors 
Indemnity & Ins. Co., Civ.App., 153 
S.W.2d 533, 538. 

Window wasker furnishing own 
tools held Independent contractor.— 
Aita V. John Beno Co., 222 N.W. 386, 
206 lowa 1361, 61 A.L.R. 351. 

74. La.—Goetschel v. Glassel-Wil- 
son Co., 127 So. 81, 13 La.App. 424. 

Miss.—Texas Co. v. Jackson, 165 So. 
546, 174 Miss. 737. 

Mo.—^Porter v. Withers Est. Co., 210 
S.W. 109, 201 Mo.App. 27, 

75. Miss.—Texas Co. v. Jackson, 1-65 
So. 546, 174 Miss. 737. 

Mo.—Porter v. Withers Est. Co., 210 
S.W. 109, 201 Mo.App. 27. 

Tenn.—Ely y. Rice Bros., 167 S.W. 

2d 355, 26 Tenn.App. 19. 

Faint 

Fact that h.ouse owner furnished 
painter with paint did not change 
relationship of painter from Inde¬ 
pendent contractor to that of serv¬ 
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ant.—^Parker v. Taylor, 3 N.B.2d 25, 
295 Mass. 51. 

TTse of own automohile 

Fact that agent uses his own car 
in merchanfs husiness is not con- 
trolling as to whether he is servant 
or independent contractor.—Burgess 
v. Garvin, 272 S.W. 108, 219 Mo:App. 
162. 

76. Ohio.—Snodgrass v. Cleveland 
Co-op. Coal Co., 167 N.E. 493, 31 
Ohio App. 470. 

39 C.J. p 1322 note 82. 

School bus 

Fact that Individual contracting 
with hoard of school commis si oners 
for transportation of pupils furnish¬ 
ed chassis and motor for school hus 
and also gasoline and oil was not a 
determining factor in construing 
contract to determlne whether indi¬ 
vidual was an independent contrac¬ 
tor or an employee, since fact that 
servant makes use of own property 
in performing Service for master 
does not prevent relationship heing 
that of master and servant.—^Daves 
V. Rain, 178 So. 59, 28 Ala.App. 54, 
certiorari g^anted Ex parte Board 
of School Com’rs of Mobile County, 
178 So. 63, 235 Ala. 82. 

77. IU.—Foster v. Wadsworth-How- 
land Co., 48 N.E. 163, 168 IU. 614. 

39 C.J. p 1822 note 83. 
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independent contractores in a doubtful case,e9 but it 
is uniformly held that the mode o£ payment is not 
conclusive nor the decisive test as to the nature of 
the relationship,SO and inferences derived from the 
mode of payment as to the nature of the relation- 
ship must yield to evidence that the person was 
working under gencral employment having no do- 
minion or control over the premises and subject at 
all times to the orders of the employer as to when 
and how he should work and how it was to be ac- 
complished.si Payment for a resuit or by the job 
is an indicia that the relationship is one of con- 
tractee and independent contractor,whereas pay¬ 
ment for the performance of work indicates a mas- 
ter-servant relationship.83 


One may be an independent contractor, although 
not to be paid a round sum for his work,84 as, for 
instance, where he is paid by the day, week, or 
month,85 or by the piece,8S or according to the time 
consumed,87 or by the cubic foot as the work pro- 
gresses,88 or the cost of the work and a per cent,39 
or by some other unit of measurement,^® or where 
the compensation is practically a salary and the 
fact that the employer furnishes the money required 
to pay employees of the contractor and operating 
expenses does not prevent the latter from being an 
independent contractor.32 

On the other hand, a person is not an independ¬ 
ent contractor merely because he is paid by the 


78. TJ.S.—^Henry W. Cross Co. v. 
Burns, C.C.A.Ark., 81 P.2d 856. 

Cal.—Curcic v. Nelson Display Co., 
64 P.2d 11'53, 19 Cal.App.2d 46. 
Ga.—Nichols v. G. L. Hight Motor 
Co., 10 S.E.,2d 439, '63 Ga.App. 15'5. 
Ind.—^Oorpus Juris oited in Lazarus 
V. Scherer, 174 N.E. 293, 295, 92 
Ind.App. 90. 

La.—Goetsch-el v. Glassel-Wilson Co., 
127 So. 81, 13 LaApp. 424. 

Mo.—Mallory v. Louisiana Pure Ice 
& Supply Co., '6 S.W.2d 617, 820 
Mo. 95—Dorsett v. Pevely Bairy 
Co., App., 1'24 S.W,2d 624—Puqua 

V. Lumbermen’s Supply Co., 76 S. 

W. 2d 71'5, '229 Mo.App. 210—-Bur- 
gess V. Gairvin, 272 S.W. 108, 219 
Mo.App. 162. 

N.C.—^North Carolina Lumber Co. v. 
Spear Motor Co., 136 S.E. 115, 
192 N.C. 3'77. 

Pa.—Bojarski v. M. P. Howlett, Inc., 
140 A. 544, 291 Pa. 485. 

Va.—Ross V. ScTineider, 27 S.E. 164, 
181 Va. 931. 

S9 C.J. p 1321 note 67. 

Paymeut of subservauts 

In determining whether a contrac¬ 
tor is “independent," to consider by 
whom the wages of the contractor’s 
servants are paid is important; but 
such circumstance is not decisive. 
Ark.—Standard Oil Co. of Louisiana 
V. Chandler, 165 S.'W'.2d 595, 204 
Ark. 89‘6. 

Mo.—Dorsett v. Pevely Dairy Co., 
App., 124 S.*W’.2d 624. 

79. N.C.—North Carolina Lumber 
Co. V. Spear Motor Co., 13’5 S.E. 
115, 192 N.C. 377. 

80. U.S.—^Henry W. Cross Co. v. 
Burns, C.C.A.Ark., 81 P.2d 856. 

Cal.—^Burlingham v. Gray, 137 P.2d 
9, 2,2 Cal.2d 87—Curcic v. Nelson 
Display Co., 64 P.2d 1153, 19 Cal. 
App.2d 46—»Los Plores School Dist. 
V. Industrial Accident Commission, 
66 P.2d 681, 13 Cal.App.2d 180. 
Colo.—Parmers’ Reservoir Irriga- 

tion Co. V, Pulton Inv, Co., 255 P. 
449, 81 Colo. 69. 


Conn.—^Caraher v. Sears, Roebuck & 
Co., 200 A. 324, 124 Conn. 409. 

Ga.—^Nichols v. G. L. Hight Motor 
Co., 10 S.E.2d 439, 63 Ga.App. 155. 
111.—Ozark Minerals Co. v. Murphy, 
51 N.E.2d 197, 384 111. 94—-Kehrer 
V. Industrial Commission, 6 N.E.2d 
635, 365 111. 378. 

Ind.— Corpus Juris cited iu Lazarus 
V. Scherer, 174 N.E. 293, 295, 92 
Ind.App. 90. 

Mo.—Heisey v. Tide Water Oil Co., 
App., 92 S.W.2d 922—Fuqua v. 
Lumbermen’s Supply Co., 76 S.W. 
2d 716, 229 Mo.App. 210—Burgess 
V. Garvin, 27-2 S.W. 108, 219 Mo. 
App. 162. 

N.C.—^North Carolina Lumber Co. v. 
Spear Motor Co., 186 S.E. 115, 19:2 
N.C. 377. 

Tenn.—Grace v. Louisville & N. R. 
Co., 89 S.W.2d 354, 19 Tenn.App. 
383. 

Wash.—^Leech v. Sultan Ry. & Tim- 
ber Co., 297 P. 203, 161 Wash. 426. 
39 C.J. p 1321 note 68. ' 

Fiece worker may be either inde¬ 
pendent contractor or servant.—Ben- 
jamin v. Davidson-Gulfport Fertili- 
zer Co., 152 So. 839, 169 Miss. 162. 

Paymeut ou commissiou basis is 
not controlling.—Ward v. Scott 

County Milling Co., Mo.App., 47 S. 
W.2d 250. 

81. W.Va.—Knicely v. West Vir¬ 

ginia Midland R. Co., 61 S.E. 811, 
64 W.Va. 278, 17 L.R.A.,N.S., 370. 

82. Cal.—Bohanon v. James Mc- 

Clatchy Pub. Co., 60 P.'2d 510, 16 
Cal.App.2d 188. 

111.—Ryan v, Associates Inv. Co. of 
Illinois, 18 N.E.2d 47, 297 Ill.App. 
544. 

Mass.—^Porsyth v. Hooper, 11 Allen 
419. 

83. Cal.—^Bohanon v. James Mc- 

Glatchy Pub. Co., 60 P.2d 510, 16 
Cal.App.;2d 188. 

SaJesmau employed at Azed mouth- 
ly salary and traveling and hotel 

59 


expenses held employee, not inde¬ 
pendent contractor.—Mitchem v. 
Shearman Concrete Pipe Co., 165 S- 
E. 889, 45 Ga.App. 809, followed in 
Teichmiller v. Steele, 167 S.E. 911, 
46 Ga.App. 468. 

84. Me.—Pooler v. Sargent Lumber 
Co., 94 A. 754, 113 Me. 426, 429,, 
L.R.A.1915F 1125. 

39 C.J. p 1321 note 69. 

85. 111 ,—Ryan v. Associates Inv. Co. 
of Illinois, 18 N.E.2d 47, 297 111. 
App. 544. 

Mass.—Parker v. Taylor, 3 N.E,2d 
25, 295 Mass. 51. 

39 C.J. p 1322 note 70. 

86. N.T.—Berger v. Mandel, 64 N.T. 
S. 987, 25'Misc. 766. 

87. Mass.—Dane v. Cochrane Chem¬ 
ical Co., 41 N.E. 678, 164 Mass. 
453. 

39 C.J. p 13'22 note 7:2. 

88. Kan.—Chute v. Moeser, 95 P. 
398, 77 Kan. 706. 

88. La.—Standard Oil Co. of Louisi¬ 
ana V. Pontonot, 4 So.2d 634, 198 
La. 644. 

39 C.J. p 1322 note 74. 

Kot Incousisteut witli ralatiouslilp 
XJ.S.-^J. B. McCrary Engineering Co. 
V. White Coal Power Co., C.C.A.N. 
C., 35 P.2d 142. 

90. 111.—Ryan v. Associates Inv. Co. 
of Illinois, 18 N.E.2d 47, 297 111. 
App. 544. 

91. Tex.—^Higrade Lignite Co. v. 
Courson, Civ.App., 219 S.W. 230. 

92. La.-X3rysel v. Gifford-Hill & 
Co., App., 158 So. 264. 

Miss.—Cook V. Wright, 171 So. 686, 
177 Miss. 644. 

Tex.—^Higrade Lignite Co. v. Cour¬ 
son, Civ.App., 219 S.W. '230. 
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piece or job,** or by way of commissions,9* or be- 
cause he is not to be paid until the job is satisfac- 
torily conipleted,9S or ahhough he receives a speci- 
fied compensation for his Services, not in the nature 
of wagres.*® 

Fixing of frice and specifications. It has been 
held that the fact that no price was fixed, and no 
specifications were made, as to the work to be done 
does not render the contract one of mere hire and 
Service, or create the relation of master and serv¬ 
ant between the parties ;9t but there is authority 
which is apparently not in harmony with this 
view.98 


93. Ky.—^Bringrardner Lumber Co. t. 
Midaieton, 124 S.W.2d 52, 276 Ky. 
247. 

Miss.—Benjamin v. Davidson-GTilf- 
port FertiUzer Co., 152 So. 839, 169 
ms8. 162. 

Mo.—Toungr V. Sinclair Reflningr Co., 
App., 92 S.W.2d 995. 

N.I>.—La Bree v. Dakota Tractor & 
EQUlpment Co., 288 N.W. 476, 69 
N.D. 561. 

Ohlo.—Snodgrass v. Cleveland Co-op. 
Coal Co., 167 N.B. 493, 31 Ohio 
App. 470. 

39 C.J. p 1322 note 79. 

94. Ala.—Moore-Handiey Hardware 
Co. V, Winiams. 189 So. 757, 238 
Ala. 189. 

95. N.C.—North Carolina Lumber 
Co. V. Spear Motor Co., 13*5 S.E. 
115, 19,2 N.C. 377. 

N.D.—^La Bree v. Dakota Tractor & 
Bquipment Co., 288 N.W. 476, 69 
N.D. 561, 

96. Cal.—Sacchi r. Bay Side Lum¬ 
ber Co., 108 P. 885, 13 Cal.App. 
73. 

97. N.Y.—Hexamer v. Webb, 4 N.E. 
755, 101 N.T. 377, 64 Am.R. 703. 

39 C.jr. p 1319 note 48. 

96. Mass.—Dane v. Cochrane Chem¬ 
ical Co., 41 N.E. 6*78, 164 Mass. 
453. 

39 C.X p 1322 note 78. 

99, tr.S.—Yearwood v. IT. S., D.C. 
La-., 55 P.Supp. 295—Gucciardi v. 
Cbfsholm. D.C.N.T., 49 P.Supp. 681, 
reversed on other grounds, C.C.A., 
145 P.2d 514. 

Ala.—-Buggr V. Sanflers, 121 So. 410, 
219 Ala. 129. 

Ark,— W, H. Moore Lumber Co. v. 

Starrett* 279 S.W. 4, 170 Ark. 92. 
111.—Herendeen v, Hamilton, 47 N.E. 
2d 335, 317 III.App. 644—Sollars 
V, Review Pub. Co., 264 IlLApp. 
207, 

Ind.—^National Veneer & Lumber Co. 

V. Criap, 72 N.E.2d 676. 

Mias.—Crescent Baking* Co. y. Den- 
ton, 112 So. 21, 147 Miss. 639, 
Ohlo.—^Montiromery y. Board of, 


g 3 ( 9 ). - Particular Applications 

The tests for determining whether an employee is 
a servant or an independent contractor have been ap- 
plied In a great many particular situatlons. 

Under the rules and tests discussed supra §§ 3- 
(2)-3 (8) for determining whether a master-serv- 
ant or contractee-independent contractor relation- 
ship is established, various persons or entities have 
been held to be independent contractors,^ 9 such as*. 
an actor,1 architect,2 aviator,3 collection agency,^' 
cropper,^ drover,® electrician,^ engineer,^ express- 
man, truckman, drayman, and the like,^ insurancc 

N.T.—^La Rose y. Donnelly, 219 N. 

T.S. 148, 219 App.Div. 181. 

Okl.—Branham v. International Sup- 
ply Co., 27 P.2a 354, 166 Okl. 2'73. 
Pa.—Corpus Juris oited in Tyler v. 
MacFadden Newspapers Corpora¬ 
tion, 163 A. 79, 81, 107 Pa.Super. 
166. 

S.C.—Googe V. Speaks, 9 S.E.2d 439. 

194 S.C. 206. 

39 C.J. p 1319 note 26. 

G-eneral rule 

Ordinarily draymen, truckmen, 
carters, etc., a part of whose reg-ular 
business is the hiring' of their ve- 
hlcles, are regarded as independent 
contractore, with respect to liabllity 
of one hiring such vehicles for the 
negll&ence of owner thereof.—Joseph 
V. United Workers Ass'n, 23 A.2d 470; 
343 Pa. 686—Tyler v. MacFadden 
Newspapers Corporation, 163 A. 79, 
107 Pa.Super. 166. 

Vnloadlng 

Trucker who agreed with gas com- 
pany to unload pipe from railroad 
car at a specified price per car, and 
who for that purpose hired his own 
help and us,ed his own equipment, 
was an Independent contractor for 
whose negligence in unloading car 
gas company was not liable.—^Arkan- 
sas-Louisiana Gas Co. v. Tuggle, 146 
S.‘W.2d 154, 201 Ark. 416. 

Dlrectlon to haul property to ©r 
from speciflc place 
The direction to one engaged In 
general hauling to haul property to* 
or from a specified place does not 
change the nature of or convert a 
special employment into the gener¬ 
al relation of master £tnd servant, 
with respect to liability of person 
for whom property is being hauled 
for negligence of the hauler.—Jo¬ 
seph V. United Workers Ass'n, 23 A. 
2d 47a, 343 Pa. 636. 

Trock drlver held servant of inde¬ 
pendent contractor and not of con- 
tractee. 

Md.—Hilton Quarries v. Hali, 168 A.. 
19, 161 Md. 618. 

N.H.—^Wentworth v. Boston & M. R. 
R., 166 A. 265, 86 N.H. 261, 


Oom*rs of Erie County, 158 N.E. 
278, 25 Ohio App. 440. 

Or.—Helzer v. Wax, 272 P. 656, 127 
Or. 427. 

Tex.—Lone Star Gas Co. y. Kelly, 
Com.App., 46 S.W.2d 656—Seismic 
Explorations v. Dobray, Civ.App., 
169 S.W.2d 739, error refused. 

Wis.—Brabazon v. Joannes Bros. Co., 
286 N.W. 21, 231 Wis. 4‘26. 

1. Me.—Pranklin y. Maine Arnus e- 
ment Co., 175 A. 305, 133 Me. 203. 

2. N.Y.—Burke v. Ireland, 59 N.E. 
914, 166 N.Y. 305. 

39 C.J. p 1319 note 21. 

3L Cal.—Montijo v. Samuel Gold- 
wyn, Inc., of Califomia, 29,7 P. 
949, 113 Cal.App. 57. 

Busting fields with inseoticide 
Where owner of airplane, equipped 
with power dusting attachment for 
dusting flelds of growing vegetables, 
was engaged to dust tract of honey- 
dew melons with calcium arsenate 
by owner of melons who furnished 
compound and directed amount to be 
used, but left method of applicati on 
to owner of airplane, airplane owner 
was an Independent contractor, with 
regard to liability for death of bees 
killed by drifting dust.—Miles v. A. 
Arena & Co., 73 P.2d 1260, 23 Cal. 
App.2d 680. 

4. Ala.—^Lynch Jewelry Co. y. Bass, 
124 So. 22:2, 220 Ala. 96. 

Ga.—-Calvert v. Atlanta Hub Co., 139 
S.E. 917, 37 Ga.App. 295. 

5. Ga.—^Duncan v, Anderson, 66 Ga. 
398. 

©. Eng.—Milligan y. Wedge, 12' A. & 
E. 737, 40 E.C.L. 366, 113 Reprint 
993. 

7. Mo.—Stein v. Battenfeld Oil & 
Grease Co., 39 S.W.2d 34'5, 327 Mo. 
804. 

8. Mass.—^Taunton y. Hoar, 192 N.E. 
831, 288 Mass. 326. 

9. Ark.—^Pordyce Lumber Co. v. 
Wardlaw, 176 S.W.2d 241, 20*6 Ark ■ 
3-5. 

Ky.—Structure Oil Co. v. Chambers, 
270 S.W. 468, '208 Ky. 30. 
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agent,log driver,!^ logger,!^ inechanic,!^ miner, 
painter,i5 paper hanger,i6 photographer,i7 physi- 
cian,^® plumber,19 roofer,20 salesman,^! stevedore,^^ 
well digger,^9 and a window cleaner.24 Also the 
operator of a cookhouse,25 farm,26 gravel pit,27 
mill,^^ mine,29 or shooting gallery^o has been held 
to be an independent contractor. So too persons 
engaged in construction work in general,9i persons 
who undertake the construction of an entire build- 
ing or specific portions thereof,92 and road construc¬ 
tion,9^ persons engaged to make repairs or improve- 


I 3(9) 

ments on a building,®^ a builder who by the contract¬ 
is required to furnish pians and specifications, arch-- 
itectural Services, superintendents, and ali labor and 
material, although the owner was to pay the cost of 
labor and material and a stated sum in addition,®® 
and one who agrees to superintend the erection of a 
building for a per cent of the cost and to furnish 
appliances97 have been held independent contrac- 
tors. Also one eraployed to assist in public enter- 
tainments,98 ciear land,99 cut and deliver timber,^^ 


10. Ky.—American Sav. Life Ins. 
Co. V. Riplinger, 60 S.W.2d 115, 
249 Ky. 8. 

—Yert V. Metropolitan Life Ins. 
Co., 117 S.W.2d 252, 342 Mo, 629, 
116 A.L.R. 1381. 

11. Wash.—Cartier Van Dissel v. 
Holland-Horr Mill Co., 157 P. 687, 
91 Wash. 239. 

12. Ark.—Moore v. Phillips, 120 S. 
W.2d 72'2, 197 Ark. 131. 

Ky.—^Tellow Poplar Lumber Co. v. 

Adkins, 299 S.W. 963, 221 Ky. 794. 
La.—B eck V. Dubach Lumber Co., 
131 So. 196, 171 La. 423. 

Miss.—Hutchinson-Moore Lumber 
Co. V. Pittman, 122 So. 191, 154 
Miss. 1. 

Ya.—Epperson v. De Jamette, 180 S. 
E. 412, 1-64 Va. 482. 

Wash.—Holllngsworth v. Robe Lum¬ 
ber Co., 45 P.2d 614, 182 Wash. 74. 
39 C.J. P 1319 note 41. 

13. Kan.—Smith v. Brown, 107 P.2d 
718, 1*52 Kan. 7«68. 

N.Y.—Plower v. Buck, 169 N.T.S. 

104'2, 173 App.Div. 506. 

89 C.J. p 1319 notes 32, 39. 

14. N.M.—Sucetti v. Jones' Estate, 
32 P.2d 815, 38 N.M. 327. 

Workmen^s compensatlon reglster 
Fact that clay miner employees 
slgned mine owner’s ■workmen’s com- 
pensation reglster held not control- 
ling on cLuestion whether miner was 
independent contractor.—General Re- 
fractories Co. v. Mozier, 30 S.W.2.d 
952, 235 Ky. 2'52. 

15. 111.—Andronick v. Daniszewski, 
268 Ill.App. 643. 

Mass.—Parker v. Taylor, 3 N.E.2d 
25, 295 Mass. 51. 

Pa.—Koch V, Matter, 161 A. 309, 307 
Pa. 337. 

18. Mass.—Lappen v. Chaplick, 188 
N.E. 498, 285 Mass. 65. 

17. Mich.—Holgate v. Chrysler Cor¬ 
poration, '271 N.W. 639, 279 Mich. 

24. 

18. U.S.—Metzger v. Western Mary- 
land Ry. Co., C.C.A.Ind,, 30 F.2d 
'50. 

Mass.—Pearl v. West End St. R. Co., 
‘57 N.E. 339, 176 Mass. 177, 79 Am. 
S.R. 330, 49 L.R.A. 826. 


18. Cal.—Bennett v. Truebody, 6 P. 

329, 66 Cal. 609, '66 Am.R. 117. 

39 C.J. p 1319 note 37. 

20. Mass.—Goldstein v. Slutsky, 150 
N.E. 326, 254 Mass. 501. 

Pa.—Martin v. Wentz, 21 A.2d 444, 
145 Pa.Super. 424. 

21. Ala.—Aldrich v. Tyler Grocery 
Co., 89 So. 289, 206 Ala. 138. 

Mo.—A. J. Meyer & Co. v. Unemploy- 
ment Compensation Commission, 
152 S.W.’2d 184, 348 Mo. 147. 

Tex.—R. E. Cox Dry Goods Co. v. 
Kellog, Civ.App., 145 S.W.2d 675, 
error refused. 

22. U.S.—The Teno, C.C.A.N.T., 47 
F.2d 197. 

39 C.J. p 1319 note 84. 

23. Neb.—Westover v. Hoover, 129 
N.W. 285, 88 Neb. 201, 19. A.L.R. 
216. 

24. Pa,—^Nettis v. General Tire Co. 
of Philadelphia, 177 A. 39, 317 Pa. 
204. 

25. Or.—^Varley v. Consolidated 
Timber Co., 139 P.2d 684, 172 Or. 
167. 

26. N.T.—^Marsh v. Pland, 24 N.E. 
463, 120 N.T. 315. 

27. Tex.—Ray v. St. Louis South- 
western Ry. Co. of Texas, Civ.App., 
289 S.W. 1030. 

28. Ark,—Froman v. J. R. Kelley 
Stave & Heading Co., 123 S.W.2d 
1081, 197 Ark. 545—C. M. Farmer 
Stave & Heading Co. v. Whorton, 
102 S.W.2d 79, 193 Ark. 708—W. H. 
Moore Lumber Co. v. Starrett, 279 
S.W. 4, 170 Ark. 92. 

39 C.J. p 1319 note 40. 

29. Ala,—U. S. Cast Iron Pipe & 
Foundry Co. v. Caldwell, 94 So. 
'540, '208 Ala. 260. 

39 C.J. p 1319 note 24. 

30. Cal.—Basye v. Craft's Golden 
State Shows, 111 P.2d 746, 43 Cal. 
App.2d 782. 

31. La.—^Clements v. Luby Oil Co., 
130 So. 851, 15 La.App. 384. 

39. C.J. p 1318 note 17. 

32. Mass.—Devlin v. Newfell, 17ff 
N.E. 647', -275 Mass. 279. 
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Tex.—Allen v. Republic Bldg. Co., 
Civ.App.. 84 S.W.2d 506. 

39 C.J. p 1318 note 18. 

33. U.S.—Steinman v. Pennsylvania 
R. Co., C.C.A.N.J., 54 F.2d 1052, 
certiorari denied 52 S.Ct. 408, 285 
U.S. '5'52, 76 L.Ed. 942. 

Ky.—Slusher v. Asher, 61 S.W.2d 
1057, 250 Ky. 88. 

N.C.—Teague v. Louisville & N. R- 
Co.. 192 S.E. 846, 212 N.C. 33. 

39 C.J. p 1318 note 19. 

34. Ariz.—^Alhberg v. Louise Mining 
& Development Co., 241 P. 610, 
29 Ariz. 313. 

Contract provlsions as to Insurance 
Where highway subcontractor ren- 
dered Services with own labor and 
means, and general contractor was 
concerned only in resuit of work, 
subcontractor held Independent con¬ 
tractor, even though subcontract re¬ 
quired general contractor to caxry 
compensation insurance for subcon- 
tractor’s employees and public liabil- 
ity insurance.—Harris v. Stone, 77 
S.W.‘2d 18, 256 Ky. 737. 

35. La.—Giacona v. Orleans Ice 
Mfg. Co., 5 La.App. 259. 

Wash.—Scheiber v. Grigsby, 182 P.2d 
745. 

39 C.J. p 1318 note 20. 

3S. U.S.—Underwood v. Davies, C.C. 
A.La., 287 P. 776. 

37. Mich.—Bayne v. Everham, 163 
N.W. 1002, 197 Mich. 181. 

38. Md.—Smith v. Benick, 41 A. 56, 
87 Md. 610, 4'2 L.R.A. 277. 

Pa.—Heidenwag v. Philadelphia, 81 
A. 1063, 168 Pa. 72. 

38. Ky.—^Kentucky Utilities Co. v. 

Carter, 176 S.W.2d 81, 296 Ky. 30, 
La.—Levy v. McWilliams, 127 So. 
761, 13 La.App. 444, modifled on 
other grounds 129 So. 170, 13 La. 
App. 444. 

39 C.J. p 1319. note 27. 

40. Ark.—J. L. Williams & Sons v. 
Hunfer, 133 S.W.2d 892, 189 Ark. 
391. 

Mich.—McBride v. Jerry Madden 
Shingle Co., 138 N.W. 1077, 173 
Mich. 248. 
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deliver milk^ or newspapers,^® drill an oil well,^^ 
erect a fumigate cargoes,^^ install an eleva¬ 

tores or a sewer,e7 move machinery,es remove 
junk,e9 or to transportas or maintain and repairSi 
equipment has been held an independent contrac¬ 
tor. A lessee of land and machinery,S2 a mine,S3 
an oil and gas station^^e or a gasoline tank^S has 
been held an independent contractor. 

On the other hand, various persons have been 
held, under particular circumstances, to be servants 
and not independent contractors,^® such as a blast- 


er,S7 distributor for an oil company,S8 driller,S9 In¬ 
surance agent,SS lessee of a mill,si logger,S2 opera¬ 
tor of a coal mine machine,SS salesman,se sawyer,®^ 
supervisor of Street improvements,®® trimmer of 
trees,S7 trucker,S8 and a yardman;S9 also persons 
employed to demolish an oil derrick,70 drill a mine 
drik,7i erect a building,'^^ maintain and operate a 
railroad yard'^8 or an oil storage piant,make an 
excavation for a building,'^^ move a disabled vehi- 
cle,*^® perform domestic services'^'^ or odd jobs,'^8 
pick cotton,'^s remove a scaffold,so or to repair or 
improve property^i or a road.s^ 


41. Kan.—Brownrigg v. Allvine 

Dairy Co., 19 P.2d 474, 137 Kan. 
209. 

42. La.—Turner v. Item Co., 6 La. 
App. 270. 

Mich.—Gall v. Detroit Journal Co., 
158 ]Sr.W. 36, 191 Mich. 405, 19 A.L. 

R. 1164. 

Mo.—Skidmore v. Haggard, 110 S.W. 

2d 7'26, 341 Mo. 837. 

Ohio.—^Post Pub. Co. v. Schickling, 
154 N.E. 751, 23 Ohio App. 318, af- 
firmed Schickling v. Post Pub. Co., 
N.E. 143, 115 Ohio St. 589. 
Tex.—Carter Publications v. Davis, 
Civ.App., 68 S.W.2d 640, error re- 
fused. 

A common carrier for hi re who 
picfced up newspapers at railway 
station and delivered them to ad- 
dressees free from control of pub- 
llsher was an independent contrac¬ 
tor,—Courier Journal & Louisville 
Times Co. v. Akers, 175 S.W.2d 350, 
295 Ky. 745. 

43. Ga.—Edmondson v. Town of 
Morven, 152 S.E. 280, 41 Ga..App. 
209. 

Okl.—^Riverland Oil Co. v. Chisholm, 
287 P. 379, 143 Okl. 120. 

Tex.—Herndon v. Halliburton Oil 
Well Cementing Co., Civ.App., 154 

S. W.2d 163, error refused. 

44. Vt.—Jourdenais v. Hayden, 158 
A. 664, 104 Vt. 215. 

45. XJ.S.—Carr v. Stevens, B.C.Md., 
295 P. 701. 

39. C.J. p 1319 note 44. 

46. Ind.—Parkhurst v. Swift, 68 N. 
E. 620, 31 Ind.App. 521. 

47. N.C.—Evans v. Elliott, 17 S.E. 
2d 125, 220 N.C. 253. 

48. N.D.—Taute v. J. I. Case 
Threshing Mach. Co., 141 N.W. 134, 
25 N.E. 102. 

R.I.—Lake v. Bennett, 103 A. 145, 
41 R.I. 154. 

49. Cal.—Brown v. Leland Stanford 
Junior Univ., 182 P. 316, 41 Cal. 
App. 100. 

sa Mo.—Rogers v. Poteet, 199 S.W. 
2d 378. 

Tex.—Burton-Lingo Co. v. Arm- 
strong, Civ.App., 116 S.'W.2d 791, 
error refused. 


Wash.—Miles v. Pound Motor Co., 
117 P.2d 179, 10 Wash.2d 492. 

The parties to a transportatlon 
contract may establish a contractee- 
independent contractor relationship. 
—Atlas Coal Co. v. Bryant, 93 S.W. 
2d 5, 263 Ky. 626. 

51. Ark.—Standard Oil Co. of Lou- 
isiana v. Chandler, 165 S.W.2d 595, 
204 Ark. 895. 

52. Tex.—Johnson v. Murray Co., 
Civ.App., 90 S.W.2d 920, error dis- 
missed. 

BaUroad’s lessee contracting to 
furnish ice for cars held independ¬ 
ent contractor, vrhose workmen were 
not employees, within federal Em- 
ployers’ Liability Act.—Reynolds v. 
Addison Miller Co.. 255 P. 110, 143 
Wash. 271. 

53. Ky.—Eutsler v. Huff, 299 S.W. 
1070, 222 Ky. 48. 

54. Mich.—Brovrn v. Standard Oil 
Co., 14 N.W.2d 797, 309 Mich. 101. 

Miss.—Shell Petroleum Corporation 
V. liinham, 163 So. 839. 

N.C.—Hudson v. Gulf Oil Co., 2 S.E. 
■2d 26, 215 N.C. 422. 

55. Mass.—Baker v. Texas Co., 160 
N.E. 248, 262 Mass. 425. 

56. Miss.—Texas Co. v. Jackson, 165 

So. 546, 174 Miss. 737. 

57. Pa.—McGowan v. William Steele 
& Sons Co., 171 A. 903, 112 Fa. 
Super. 552, followed in Ballard v. 
William Steele & Sons Co., 171 A. 
906, 112 Pa.Super. 558. 

58. U.S.—Gulf Refining Co. v. 
Brown, C.C.A.Va., 93 P.2d 870, 116 
A.L.R, 449. 

Miss.—Texas Co. v. Mills, 156 So. 
866, 171 Miss. 231. 

58. Mo.—Cunningham v. Eoe Run 
Lead Co., 28^5 S.W. 757, 220 Mo. 
App. 38. 

6a Tex.—^Fidelity Union Life Ins. I 
Co. V. McGinnis, Civ.App,, 62 S.W. 
2d 186. 

61. Miss.—Kisner v. Jackson, 132 
So. 90, 159 Miss. 4*24. 

62. Tex.—^Bsthay v. Sherman, Civ. 

- App., 135 S,W.2d 174, error dis- 

missed, judgment correct. 


63. Ark.—New Union Coal Co. v. 
Suit, 290 S.W. 580, 172 Ark. 753. 

64. Pa.—Turner v. Good, Com.Pl., 
48 Lanc.L.Rev. 559. 

65. Tex.—^West Lumber Co. v. 

Smith, Civ.App., 283 S.W. 1104, af- 
firmed, Com.App., 292 S.W. 1103. 

66. Tenn.—Ridgeway Land Co. v. 
Vincent, 7 Tenn.App. 262. 

67. Kan.—^Nordgren v. Southwest- 
em Bell Telephone Co., 262 P. 577, 
125 Kan. 33. 

68. Ark.—Arkansas Power & Light 
Co. V. Richenback, 119 S.W.2d 515, 
196 Ark. 620. 

69. Hawaii.—Chai v. Murata, 34 Ha- 
waii 35. 

70. La.—^Vinton Petroleum Co. v. 
L. Seiss Oil Syndicate, 139 So. 643, 
19 La.App. 179. 

71. Mo.—Cunningham v. Eoe Run 
Leaa Co., 4 S.W.2d 802. 

72. Ohio.—^Burns v. Pritz, 169 N.E. 
309, 33 Ohio App. 306. 

73. U.S.—^Pennsylvania R. Co. v. 
Roth, C.C.A.Ohio, 163 P.2d 161— 
Cimorelli v. New York Cent. R. Co., 
C.C.A.Ohio, 148 F.2d 575. 

74. Miss.—Gulf Refining Co. v. Na- 
tions, 145 So. 327, 167 Miss. 315. . 

75. 111.—Scharfenstein v. Forest 
City Knitting Co., 263 Ill.App. 190. 

76. N.J.—Brown v. Freeman, 86 A, 
384, 84 N.J.Law 360. 

77. Mass.—Bell v. Sawyer, 47 N.E. 
2d 1, 313 Mass. 250. 

78. Tex.—Texas & N. O. R. Co. v. 
Rittimann, Civ.App., 87 S.W.2d 
745, error dismissed. 

78. Miss.—Harper v. Wilson, 140 
So. 693, 163 Miss. 199. 

80. Ky.—^Nashville Bridge Co. v. 
Marsh, 279 S.W. 1099, 212 Ky. 728. 

81. N.C.—^Livingston v. Essex Inv. 
. Co., 14 S.E,2d 489, 219 N.C. 416. 
Ohio.—Ballato v. Industrians Sav- 

ings & Loan Co., 28 N.E.2d 789, 64 
Ohio App. 339. 

R.I.—OConnor v. Narragansett Elec¬ 
tric Co., 172 A. 889, 64 R.I. 317. 

82. Ariz.—^Maxey v. Johnson, 242 P. 
866, 29 Ariz. 462, 
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§ 4. Substitutes 

A substitute employed by a servant having the right. 
to do so by custom or with the aoqulescence of the 
master is entitied to the same protection and bound by 
the same obligations as the servant himself. 

A substitute employed by a servant, in accord- 
ance with a custom permitting such hiring,8S or with 
the implied knowledge of the master or his subse- 
quent ratification,S4 is entitied to the same protec¬ 
tion as the servant; he is bound by the terms and 
conditions of his predecessor^s contract,^^ and the 
fact that the enaployee receives his own regular wa- 
•ges does not affect the relation of the substitute to 
the master.^® On the other hand, one who, with the 
right under his contract to work whenever he de- 
sires, has a private arrangement with a third person 
who acts as his substitute and looks alone to him 
for compensation, is, while at work, ah employee 

under his contract^^ 

§ 5. Contracts of Employment 

A contract of employment cannot arlse wlthout the 


§ 5 

consent of an alleged party thereto, and It has been 
held that such contract, when made without reference 
to the law of a particular place, is governed by the 
law of the place where the contract was made, at least 
where such place is the same as the place where the 
contract is to be performed. 

The relation of master and servant arises out o£ 
contract, as discussed supra § 2, and a contract of 
employment usually involves the agreement of one 
party to render seridces or labor for the benefit of 
another, who in turn becomes obligated to pay a 
consideration therefor,^^ and the rights of an em- 
ployer and an employee under an emplo 3 mient con¬ 
tract are correlative.S^ A contract of employment 
cannot arise against the will or without the consent 
of an alleged party thereto.®^ 

What law governs. It has been held that a con¬ 
tract of employment is governed as to its construc- 
tion and effect by the law with reference to which 
the parties in good faith intended to contract®^ and 
that a contract made without reference to the law 
of a particular place®® is governed by the law of 
the place where the contract was made.®® The lat¬ 


as. Okl.— Ck)rpus Juris g.uot6d In 
Southland Cotton Oil Oo. v. R-en- 
shaw, 299 P. 425, 429, 148 Okl. 
107—Kali inla Coal Co. v. Ghinelll, 
155 P. 606, 6‘5 Okl. 289, 

84. Okl.—(Corpus Juris guoted in 

Southland Cotton Oil Co. v. Ren- 
shaw, 299 P. 42'5, 429, 148 Okl. 
107. ! 

39 C.J. p 38 note 68. 

85. Ark.—Missourl & K. A, R. Co. 
V. Bates, 1*53 S,W. 609, 106 Ark. 
454. 

Minn.— Corpus Juris cited in Wick- 
lund V. North Star Timber Co„ 
287 N.W. 7, 12, 205 Minn. 620. 

Okl.— Corpus Juris quoted in South¬ 
land Cotton Oil Co. V. Renshaw, 
299 P. 425, 429, 148 Okl. 107. 

86. Ark.—Garretson-Greeson Lum- 
ber Co. v. Goza, 172 S.W. 825, 116 
Ark. 277. 

Minn.— Corpus Juris cited in Wick- 
lund V. North Star Timber Co., 287 
N.W. 7, 12, 205 Minn, 620. 

87. Ky.—Louisville, H. & St. L. Ry. 
Co. V. Armes, 166 S.W. 190, 168 Ky. 
676. 

88. U.S.—Rickenbaker v. Layton, D. 
C.S.a, 69 P.Supp. 1'66. 

Memorandum of salary pald 
A contract, whereby employee of 
Corporation agreed to g-ive note for 
stock in Corporation which agreed 
to pay «mployee an additional sum 
per year salary in excess of salary 
then being paid, was not an “employ¬ 
ment contract" which created obli- 
gation on either party to continue 
employment at salary then being 
paid, the reference to regular salary 
being but a memorandum of sal¬ 


ary, presently paid.—Gutknecht v. C. 
A. Lawton Co., 285 N.W. 411, 231 
Wis. 413. 

Contract or trade agreement 

(1) “Contract" in labor law Is a 
term the implications of which must 
be determined from the connection 
in. which it appears; it does not 
necessarily connote a contract of 
employment.—J. I. Case Co. v. N. 
L. R. B., 64 S.Ct. 576, 321 U.S. 332, 
88 L.Ed. 762. 

(2) As discussed infra § 28 (37),! 
negotiations bet^ween a union and 
management resuit in what is often 
called a trade agreement rather I 
than in a contract of employment. 

89. Wash.—^Blanchard v. Golden 
Age Brewing Co.. 63 P.2d 397, 188 
Wash. 396. 

90, U.S.—^Vaughan v. Warner, C.C. 
A.Pa.. 157 P.2d 26—N. L. R. B. v. 
Knoxville Pub. Co., C.C.A. 6, 124 
P.2d 876—Morgan v, Wheland Co., 
D.C.Tenn., 66 P.Supp. 439. 

Cal.—Sumner v. Edmunds, 21 P.2d 
159, 130 Cal.App. 770. 

Del.—^Motion Picture Machine Pro- 
jectionists Protective Union, Local 
No. 473 V. Rialto Theatre Co., 17 A. 
2d 836. 

Me.—Copp V, Paradis, 157 A. 228, 130 
Me. 464 

N.T.—Interborough Rapid Transit 
Co. V. Lavin, 169 N.B. 863, 247 
N.Y. 66, 63 A.L..R. 188—Aberon 
Bakery Co. v. Raimist, 254 N.Y.S. 
38, 141 Misc. 774. 

Okl.— Corpus Juris (jucted in South¬ 
land Cotton Oil Co. V. Renshaw, 
299 P. 425, 428, 148 Okl, 107. 

Pa.—Saldukas v. McKerns, 16 A.2d 
30, 340 Pa. 113—^White v, Consum- 
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ers Pinance Service, 15 A.2d 142, 
339 Pa, 417—Corbin v. George, 162 
A. 459, 308 Pa. 201—Jacajcnino v. 
Harrison Motor Preight Co.. 5 A.2d 
393, 135 Pa.Super. 356—Steffy v. 
City of Reading, Com.Pl., 37 Berks 
Co.Li.J. 91, 36 Mun.L.R. 133. affirm- 
ed 46 A.2d 182, 353 Pa. 539—Henry 
V. Beck, Com.Pl., 56 York 209, af- 
firmed 36 A.2d 734, 164 Pa.Super. 
685. 

Tex.—Linden Uumber Co. v. John- 
ston, Civ.App., 1?8 S.W.2d 121, er¬ 
ror dismissed—'Carter Publications 
V. Davis, Civ.App., 68 S.W.2d 640, 
error refused—^West Texas Pro¬ 
duce Co. V. Pate, Civ.App., 64 S.W, 
2d 381. 

Wash.—Bradley v. S. D, Savidge, 
Ino.. 162 P.2d 149, 21 Wash.2d 556 
—Bradley v. S. L. Savidg-e, Inc., 
123 P.2d 780, 13 Wash.2d 28. 

39 C.J. p 34 note 16-^ 39 note 65. 

Meeting of minds and offer and ac- 
ceptance as essential to a valid 
contract see infra § 6. 

Right to discharge as element of 
relation see supra § 2 d. 

Terms of contract see infra § 6 b. 

91. Conn.—^Pollak v. Danbury Mfg. 
Co., 131 A. 426, 103 Conn. 553. 

What law govems contracts gener- 
ally see Contracts § 12. 

92. Mass.—^Weiner v. Pictorial Pa¬ 
per Package Corporation, 20 N.E.2d 
468. 303 Mass. 123. 

N.Y.—Denihan v. Pinn-Iffland & CJo., 
256 N.Y.S. 801, 143 Misc. 525. 

93. U-S.—Moore v. Illinois Cent. R. 
Co., C.C.A.Miss., 136 p.2d 412, cer- 

j tiorari denied 64 S.Ct. 84, 320 U. 

I S. 771, 88 Li.Ed. 61—^Helfer v. Cor- 
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ter is undoubtediy tnie in so far as the place where 
the contract is made is the same as where it is to 
be perfornied,^* or where the contract is to be per- 
formed in various jurisdictions.®® Where, however, 
a contract is made in one place and is to be per- 
formed in another place it has been held that the 
law of the place of performance governs.®® 

Righi of seniority. An employee has no inherent 
right to seniority in Service, and can have oniy such 
rights as may be based on a contract or on a stat¬ 
ute or administrative regulation relative thereto.®'^ 
Inasmuch as seniority rights must be effective 
against the employer if they are to be effective at 
all, he must be a party to any contractual arrange- 
ment which creates them.®® Where seniority rights 
do in fact exist as the resuit o£ contract they are 
not inconsistent with the employer^s right to dis- 
charge an employee, but ordinarily they exist on 
the assumption of continuing employment.®® It has 
been stated that there is no apparent reason why 


they may not be enforced in the courts by the ap- 
plication of the remedies usually employed in te 
enforcement of other legal rights.^ 

§ 6. -Formand Validity 

a. In general 

b. Terms and conditions 

c. Certainty 

d. Contracts for permanent or life em- 

ployment 

a. Ih General 

Like every other contract, a contract of employ- 
ment arises out of a meeting of the minds of the par¬ 
ties; and, whlle mutuality of „oblIgation and sufficient 
consideration are essentia!, in the absence of statute 
or arbitrary rule of law no speciflc formalities are es- 
sential. The contract may be void or voidable because 
of fraud or misrepresentation. 

Like every other contract, a contract of employ- 
ment arises out of a meeting of the minds of the 
parties,® with an offer on the part of one and an 


ona Products, CCA.Ark., 127 F. 
2d 612. 

Mass.—^IVeiner v. Pictorial Paper 
Pacfcage Corporation, 20 N.E.2d 
45S, 303 Mass. 123. 

N.J.—Cohen v. Camden Refrigerating 
& Terminals Co., 30 A.2d 428, 129 
IT.J.Law 519, 145 A.L.R. 308. 
Contract merged In another contract 
Where the original contract ■which 
had been made in one state was 
merged Into a later contract made 
In another state, the law of the 
state where the later contract was 
made was required to be applied 
to construe the contractual rights 
and obligations of the parties.— 
Sprague Elee. Co. v. Cornell-Dubilier 
Elee. Corp., D.C.Bel., 62 P.Supp. 1. 

94- U.S,—Bemhard v. Metcalfe 
Const. Co,, D.C.Neb., €4 P.Supp. 
953. 

111.—Oakes v. Chlcago Pire Brick 
Co., 58 N.E.2d 460, 3SS 111. 474— 
Joy V. Bitto, Inc., 271 Ill.App. 395, 
afflrmed 190 N.B. 671, 356 111. 348. 
lowa.—Elk River Coal & Lumber 
Co. V. Punk, 271 N.W. 204, 222 
lowa 1222, 110 A.L.R. 1415. 

N.J.—Donnellan v. Halsey, 176 A. 

176, 1X4 N.J.Law 175. 

N.T,—Denihan v. Pinn-Ifllan4 & Co., 
266 N.Y.S. SOI, 143 Misc. 525. 

95. 111.—Oakes v. Chicago Pire 
Brick Co., 6$ N.B.2d 460, 388 111. 
474. 

96. lowa.—Elk River Coal & Bum- 
ber Co. V. Punk, 2'71 N.W. 204, 222 
lowa 1222, 110 A.Li.R. 1415. 

N-T.—Denihan v. Pinn-Iffland & Co., 
256 N.Y.S. 801, 143 Misc. 625. 

97- U.S.—Trailmobile Co. v. WTiirls, 
Ohio, 67 S.Ot. 982—Eldei* v- New, 


York Cent. R. Co., C.C.A.Ky., 152 
P.2d 361. 

Colo.—Capra v. Local Lodge No. 273 
of Brotherhood of Locomotive 
Piremen and Bnginemen, 76 P.2d 
738, 102 Colo. 63. 

Conn.—Boucher v. Godfrey, 178 A. 

655, 119 Conn. 622. 

111.—Carver v. Brien, 43 N.B.2d 597, 
816 IlLApp. 643. 

Mass.—^Donovan v. Travers, 188 N.E. 

705, 285 Mass. 167. 

Mich.—^Ryan v. New York Cent. R. 

Co., 255 N.W. 365, 267 Mich. 202. 
Ohio.—^Hess v. Trailer Co. of Ameri¬ 
ca, 17 Ohio Supp. 39. 

Pa.—Madera v. Monengahela Ry. Co., 
52 A.2d 329, 366 Pa 460—Polan- 
skey V. Monongahela Ry. Co., 19 
A,2d 377, 342 Pa 188. 

Tex.—Fine v. Pratt, Civ.App., 150 S. 
W.2d 308. 

Restoration of employment under 
Selective Service Act of 1940 see 
Army and Navy § 60. 

Seniority rights under collective bar- 
gaining agreements see infra S 28 
(41). 

Meaaing of “seniority rights^» 

(1) “Seniority rights” mean that 
a man shall be entitled to prefer- 
ence in matter of choice of and right 
to Work in his occupation in accord- 
ance with length of time he has been 
employed. 

Tex.—Pine v. Pratt, supra. 

Wyo.—Samuelson v. Brotherhood of 
Railroad Trainmen, Rocky Moun- 
tain Lrodge No. 862, 151 P.2d 347, 
60 Wyo. 316. 

(2) It comprehends the length of 
period of Service in office or en- 
trance on an office anterior to that 
of another.—Unkovich v, New York 
Cent. R, Co., 16 A.2d 558, 128 N.J.Eq. 
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377, afflrmed 174 A. 876, 117 N.J.Eq. 
20 . 

Bight held not conferred by con¬ 
tract of employment.—Hartley v. 
Brotherhood of Railway and Steam- 
ship Clerks, Preight Handlers and 
Station Employees, 277 N.W. 885, 283 
Mich. 201. 

98. 111.—Carver v. Brien, 43 N.E.2d 
597, 816 IlLApp. 643. 

99. Tex.—Fine v. Pratt, Civ.App., 
150 S.W.2d 308. 

1. Tex.—Pine v. Pratt, supra. 

2. U.S.—N. L. R. B. V. Knoxville 
Pub. Co., C.C.A.6, 124 P.2d 875— 
Rickenbacker v. Layton, D.C.S.C., 
69 P.Supp. 156. 

Ala.—Peacock v. Virginia-Carolina 
Chemical Co., 130 So. 411, 221 Ala. 
680. 

Ariz.—Durkee-Thomas Corporation v. 

Doherty, 295 P. 302, 37 Ariz. 457. 
Mo.—Solace v. T. J. Moss Tie Co., 
App., 142 S.W.2d 1079—Jesse v. 
Rolaff, App., 74 S.W.2d 890. 

N.Y.—Smith v. Compania Litografica 
de la Habana, 217 N.Y.S. 39, 127 
Misc. 508, afflrmed 222 N.Y.S. 902, 
220 App.Div. 782. 

Okl.—Hamilton v. Randall, 276 P. 
705, 136 Okl. 170—Palmer v. Skel- 
ly Oil Co., 263 P. 440, 129 Okl. 32. 
Tex.—^Courreges v. System Preight 
Service, Civ.App., 162 S.W.2d 841. 
Beality of consent 

<1) The consent necessary to cre¬ 
ate a binding contract must be real. 
—Silbros, Inc. v. Solomon, N.J.Ch., 
52 A.2d 634. 

(2) However, one signing an em¬ 
ployment contract and who knew 
that the document related to the 
terms of employment and who had 
an opportunity to examine the con- 
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acceptance on the part of the other,3 and it is es- 
sential that both parties understand the terms used 
in the same sense.^ In the absence of statute or 


arbitrary rule of law, no specific formalities are es- 
sential.5 Except as may be otherwise required by 
the statute of frauds, as discussed in Frauds, Stat- 


tract before si^ing it, is bound j 
thereby notwithstandin^ he did not 
read it in the absence of a showing 
of fraud.—Silbros, Inc., v. Solomon, 
supra. 

(3) A fortiori, in the absence of 
fraud, a party readlng and signing 
an employment contract is bound 
thereby.—Clements v. Knighton, La. 
App., 1 So.3d 139. 

paymeut for Service rendered, nu¬ 
der a xnlsapprehexisloxi as to the 
terms of employment does not affect 
the Question as to the nature of the 
employment arrangement or agree- 
ment.—St. Louis Hay & Grain Co. 
V. U. S., Ct.Cl., 24 S.Ct. 47, 191 U.S. 
159, 48 L.Ed. 130—Gorman v. U. S., 
102 Ct.Cl. 260. 

A contract entered Into by an 
agent of the employer without real 
er apparent authority to make the 
contract is not binding on the em¬ 
ployer. 

Kan.—Hawkins v. Shell Petroleum 
Corporation, 62 P.2d 833, 144 Kan. 
800. 

Oki.—Chicago, R. I. & P. Ry. Co. v, 
Sawyer. 66 P.2d 418, 176 Okl. 446. 
Knowledge Insufflclent to establish 
privity 

Where defendant allegedly entered 
into written contract tvith another 
fer exclusive right for sale of prop- 
«ty and defendant engaged plaintiff 
te act as salesman, the other's 
knowledge of plaintife's contract was 
insufflcient to establish privity of 
contract between the other and 
plaintiif.—Von Keller v. Koehler, 34 
N.T.S.2d 673, 264 App.Div. 778. 

3. U.S.—N, L. R. B. V. Knoxville 
Pub. Co., C.C.A.6, 124 F.2d 87'5— 
Metropolitan Life Ins. Co. v. Hen- 
derson, C.C.A.Wash., 92 F,2d 891. 
Ala.—Remington Typewriter Co. v, 
Hali, 115 So. 73, 22 Ala.App. 267, 
certiorari denied 116 So. 74, 217 
Ala. 128. 

Cal.—Sumner v. Edmunds, 21 P.2d 
169, 130 Cal.App. 770. 

Fla.—Edgewater Beach Corporation 
V. Sugannan, 15 So.2d 260, 153 Fla. 
555. 

Ky.—Clay V. Louisville & N. R. Co., 
71 S.W.2d 617, 254 Ky. 271. , 

Mass.—Fenton v. Pederal St. Bldg. 
Trust, 39 N.E.2d 414, 310 Mass. 
609. 

Mich,—^Valentine v. King Mfg. Co., 
245 N.W. 529, 260 Mich. 601—Sha- 
piro V. Fyrac Mfg. Co., 242 N.W. 
9.02, 2«9 Mich. 242. 

,N.T.—^Dorrance, Sullivan & Co. v. 
Bright Star Battery Co., 1-64 N.E. 
«96, 249 N.Y. '593—Fahey v. Ken- 
nedy, 243 N.T.S. 396, 230 App.Div. 
l^e, appeal denied 244 N.Y.S. 603, 
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230 App.Div. 799—^Levoff v. Wash¬ 
ington Piece Dyeing & Finishing 
Co., 210 N.Y.S. 463, 125 Misc. 184 
—Noble V. McKinley, 72 N.Y.S.2d 
610. 

Pa.—Taylor v. Stanley Co. of Amer¬ 
ica, 158 A. 157, 305 Pa. S46. 

Constmctlon of effer 
A corporation’s written offer of 
employment, prepared by its presi- 
dent, must be construed most favor- 
ably to offeree, and words of offer 
must be given meaning which Cor¬ 
poration sbould reasonably have un- 
derstood that offeree would put on 
them.—Noble v. McKinley, 72 N.Y.S. 
2d 510. 

Iu determinlug whether offer was 
aooepted, so as to consummate con¬ 
tract, all surrounding circumstanc- 
es should be considered.—^Noble v. 
McKinley, supra. 

Time, place, aud mod,6 of acceptance 
A party making an offer of em¬ 
ployment has a ri-ght to stipulate 
the time, place, and the mode of its 
«acceptance, and, when the offer does 
so stipulate, it cannot be accepted in 
any other place or in any other man- 
ner. 

Neh.—^Kline v. Metcalfe Const. Co., 
27 N.W.2d 383, 148 Neb. 357. 

Tex.—Texas Employers’ Ins. Ass’n 
V. Moore, Civ.App., 56 S.W.2d 662, 
error refused. 

Acceptance couditlouaily or ou terms 
varylug from offer 

(1) An offer cannot be accepted in 
part and rejected in part.—Pettit v. 
New Jersey Paint Works, Harry 
Louderbough, Inc., 136 A. 427, 6 N. 
J.Misc. 328. 

(2) An acceptance in order to be 
effectual must be identical with the 
offer and unconditional. 

Cal.—Purdy v. Buffums, Inc., 272 P. 

770, 9'5 CaLApp. 299. 

N.Y.—Levoff V. Washington Piece 
Dyeing & Finishing Co,, 210 N.Y.S. 
463, 125 Misc. 184. 

(3) However, if the offerer acoepts 
an acceptance which is not respon- 
sive to the original offer, he is bound 
by the contract thus made.—^Kline 
V. Metcalfe Const. Co,, 27 N.W.2d 
383, 148 Neb. 3'57. 

(4) If an offer is accepted as 
made, .the acceptance is not condi- 
tional and does not vary from the 
offer because of inauiries whether 
the. offerer will change his terms, or 
as to future acts,, or by the expres- 
sion of hopes or suggestions. 

Cal.—Purdy v. Buffums, Inc., supra. 
Mass.—^Nelson v. Hamlin, 155 N.E. 
18, 258 Mass. 331. 
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Acoeptauoe of couditlonal offer 
Acceptance of an offer of employ¬ 
ment made by an agent expressly 
subject to his principars approval 
does not operate to create a binding 
contraxit without fulfillment ©f the 
condition.—^Durkee-Thomas Corpora¬ 
tion V. Doherty, 295 P. 302, 37 Ariz. 
457. 

4. Ala.—^Peacock v. Virginia-Oaro- 
lina Chemical Co., 130 So. 411, 221 
Ala. 680. 

5. U.S.—^Lassiter v. Guy F. Atkin- 
son Co., C.C.A.Wash., 162 F.2d 774 
—Standard Oil Co. v. Lyons, C.C. 
A.Iowa, 130 F.2d 9^5—Metropoli¬ 
tan Life Ins. Co. v. Henderson, C. 
C.A.Wash., 92 F.2d S91. 

Ala.—^Remington Typewriter Co. v. 
Hali, 116 So. 73, 22 Ala.App. 267, 
certiorari denied 115 So. 74, 217 
Ala. 128. 

Me.—Lunt v. Pidelity & Casuolty 
Co. of New York, 28 A.2d 736, 139 
Me. 218. 

Mich.—^Valentine v. King Mfg. Co., 
245 N.W. 529, 260 Mich. 601. 

N.Y.—Dorrance, Sullivan & Co. v. 
Bright Star Battery Co., 164 N. 
E. 596, 249 N.Y. '593—Daurizio v. 
Merchants' Despateh Transp. Co., 
274 N.Y.S. 174, 15-2 Misc. 716. 
Ohio.—Crosby v. Rath, 25 N.E.2d 
934, 136 Ohio St. 352, certiorari de¬ 
nied Roth V. Crosby, 61 S.Ct. 618, 
312 U.S. 690, 85 L.Ed. 1126. 

W.Va.—Stewart v. Blackwood Elec¬ 
tric Steel Corporation, 130 S.E. 44T, 
100 W.Va. 331. 

Formal uotice of acceptaxice of of¬ 
fer is not necessary.—^Pahey v. Ken- 
nedy, 243 N.Y.S. 396, 230 App.Div. 
15-6, appeal denied 244 N.Y.S. 603, 
230 App.Div. 799. 

QPormal dellvery of written con¬ 
tract of employment, under which 
parties operated, has been held not 
necessary.—^Houk v, Gilmore, 269 JP. 
891, 122 Or. 498. 

Rueeutiou by master uot esseutial 

(1) A written employment con¬ 
tract exeeuted in duplicate by the 
employee, of which one copy was 
delivered to, and accepted by, em¬ 
ployer, has been held to be a binding 
contract, even though signed by em¬ 
ployee only.—^Knight v. Gulf Refin- 
ing Co., 166 A. 880, 311 Pa. 357. 

(2) So it has been held, where the 
parties have operated under a writ- 
ten contract, that the master will 
not be permitted to repudiate the 
contract on the ground that It was 
not exeeuted by or ifor him.—^Hol- 
lingsworth v. Robe Lumber Co., 46 P. 
2d 614, 182 Waslx. 74, 
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ute of § 62, or the parties themselves contemplate 
the cxeaition of a written agreement,® such con- 
tract may be oral or written,^ express or impHed.® 
Thus one who is allowed to work in connection with 
the carrying on of a business, and is given reason to 
believc and bona fide believes that he is employed in 
that business, has a right to treat himself as an em- 


ployee.® 

Considcration; mutuality. It is equally essential 
that a contract of employment be supported by suf¬ 
ficient considcration;’-® mutuality of obligation is an 
essential element of every enforceable contract of 
employment.t’- While it has been held that a con¬ 
tract terminable by either party at wi!! is not in- 


Zrotaxial sbot e&ioinixisr on «xnpioyee 
knowled^e and understanding: of con¬ 
tract slgned is unnecessary.—Red 
Star Teast & Products Co. v. Hague, 
157 KE. 398, 25 Obio App. 100. 

6. lettex snclosixig contract 
inniOciezit 

Where employer and employee 
wcre negotiating for contract and 
employee signed proposed contract, 
employer^s letter, stating that em¬ 
ployer W8US sendlng two revised cop- 
ies of proposed contract, and if con¬ 
tract as revised was satisfactory em¬ 
ployee should erecute both copies 
and retum them so that they might 
be executed on behalf of employer, 
did not constitute the execution of 
enclosed contract on theory that let¬ 
ter and contract were so United as 
to constitute the signature to letter 
as subscrlbed, to both.—^Price v. 
Reynolds Metals Oo., D.C.N.T.. 69 F. 
Supp. 82. 

7. U.S.—WalHng V. Halliburton 011 
Well Cementing Co., D.C.Cal., 57 
F.Supp. 4 08, afflrmed, C.C.A., 152 
F.2d 622, afflrmed 67 S.Ct. 1056, 331 

U. S. 17, 91 UEd.-. 

Ind.—Cbrpns Omzis dted In Kirmse 

V. City of Gary, 61 N.E.2d 883, 884, 
114 Ind.App. 658. 

Neb.—^Annan v. Struet i form Engi- 
neering Co., 24 N.W.2d 723, 147 
Neb. €68. 

N.Y.—Foster v. White, 8 H.T.S.ad 
466, 263 App.Div. 448, reversed on 
ather grounds 17 N.E.2d 761, 279 
N.Y. 38, reargument denied 18' N. 
B12d 868. 279 N.T. 786. 

Okl.—poxpu jrnris quoted In South- 
land Cotton Oil Co. v. Henshaw, 
299 P. 425, 429, 148 Okl. 107. 

Pa.—Taylor v. Stanley Co. of Amer¬ 
ica. 158 A. 157, 305 Pa. 546. 

S.C.—Corpus OTnris cited in Cooksey 
V. Beaumont Mfg. Co., 9 S.E.2d 790, 
791, 194 S.C. 395. 

Tex—^Wheat v. Texas Co., Civ.App., 
159 S.W.2d 238, reversed on other 
grounds Texas Co. v. Wheat, 168 
S.W.2d 632, 140 Tex 468. 

89 CJT. p 39 note 64, 

a U.S.—Lassiter v. Guy P. Atkin- 
»on Co., C.C.A.Wash., 162 F.2d 774 
—Standard Oil Co, v. Lyons, C.C. 
A.Iowai 130 F.2d 965—-Ferslng v. 
Fast, Cust. & Pat.App., 121 F.2d 
531—Jones v. Goodson, C.C.A.Okl., 
121 F.2d 176. 

Colo,—Idnder v, Midland Oil Refin- 
iiig Co., 40 P.2d 253, 96 Colo. 160. 
Ind.—Corpns ^tuis dted In Kirmse 


V. City of Gary, 51 N.B.2d 883, 
884, 114 Ind.App. 6*58. 

La.—Ranson-Rooney v. Overseas 
Ry., 134 So. 765, 17 La.App. 205, 
judgment set aside on other 
grounds Rooney v. Overseas Ry., 
136 So. 486, 173 La. 183. 

Minn.—Gonyea v. Duluth, M. & I. R. 
Ry. Co., 19, N.W.2d 384^ 220 Minn. 
225. 

N.Y.—Foster v. White, 3 N.Y.S.2d 
466, 253 App.Div. 448, reversed on 
other grounds 17 N.E.2d 761, 279 
N.Y. 38, reargument denied 18 N. 
E.2d 868, 279 N.Y. 786—Paulsen v. 
Kahn, 288 N.Y.S. 622, 248 App.Div. 
744. 

Okl.—Corpus Jnxis atioted in South- 
land Cotton Oil Co. v. Renshaw, 
299 P. 425, 429, 148 Okl. 107, 

39 C.J. P 39 note 64. 

Assent of employer may be im- 
plied.—Shapiro v. Pyra.c Mfg. Co., 
242 N.W. 902, 259 Mich. 242—39 C. 
J. p 39 note 66. 

Pexformance of Services as implled 
aceeptance 

Mass.—^McCrillis v. L. Q. White Shoe 
Co., 161 N.E. 902, 264 Mass. 32. 
N.Y.—^Wanhope v. Press Co., 10 N. 
Y.S.2d 797, 256 App.Div. 433. af- 
firmed 22 N.E.2d 171, 281 N.Y. 607. 
Pacts tnsxifflcient to create implied 
contract 

(1) A prospective employer does 
not assume contractual oblzgations 
merely by asking price of service.— 
Yurgelin v. Emery, 185 N.E. 33, 282 
Mass. 571. 

(2) Other circumstances held in- 
sufficient.—H. P. Fites Co. v. Harris 
Mfg. Co., 264 P. 799, 89 Cal.App. 427. 

9. Okl.—Corpus Juris auoted in 
Southland Cotton Oil Co. v. Ren- 
shaw, 299 P. 425, 429, 148 Okl. 107. 

39 C.J. p 39 note 68. 

10, U.S.—National Wooden Box 

Ass^n v. U. S., 59 F.Supp. 118, 103 
CtCl. 695. 

Da.—Lowy v. Bulliard, App., 17 So. 
2d 855. 

N.Y.—Strobe v. Netherland Co., 283 
N.Y.S. 24€, 245 App.Div, 573. 
ConsLdexatlon beyond Services 
(1> A contract of employment 
do^s not require any consideration 
beyond employee's Services.—Adolph 

V. Cookware Co. of America, 278 N, 

W. 687, 283 Mich. 661. 

(2) Payment of a consideration to 
the employer at the time of the mak- 
ing of the contract is not necesskry. 
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—Joffie V. Cohen, 141 A. 14, 104 N.J. 
Daw 209. 

Consideration held sufficient 

(1) Mutual promises to hire and 
to serve constitute sufficient consid¬ 
eration.—Pullington v. Ozark Poul- 
try Supply Co., 39 S.W.2d 780, 327 
Mo. 1167. 

(2) The obligation to perform du- 
ties not already required to be per- 
formed under an existing contract 
afCords sufficient consideration for 
a new contract.—^Arman v. Structi- 
form Engineering Co., 24 N.W.2d 723, 
147 Neb. 658. 

(3) Where defendant promised 
employment if plaintiff would leave 
his employer and plaintiff did so, 
there was sufficient consideration for 
promise of employment.—^Kirkley v. 
F. H. Roberts Co„ 167 N.E, 289, 268 
Mass. 246. 

(4) Other considerations. 

La—^Hanks v. Shreveport Tellow 
Cabs, App., 187 So. 817. 

Pa.—Sheesley v. Bisbee Linseed Co., 
10 A,24 401, 337 Pa. 197. 

Consideration held lacking or lusuf- 
flclent 

ObUgee's promise to give guaran- 
tor employment if guarantor would 
retake merchandise sold to person 
whose debt vras guaranteed, and 
theneby reduce guarantor's loss, held 
without consideration.—^Waller v. 
Martin-Senour Co., 166 S.E. 63, 45 Ga. 
App. 808. 

Insnfflclency of part of considera¬ 
tion 

If one or more of the several con¬ 
siderations which are reclted as the 
ground of a promise are frivolous 
or insufficient, but not illegal, and 
others are good and sufficient, the 
latter will sustain the promise.— 
FulZington v. Ozark Poultry Supply 
Co., 39 S.W.2d 780, 327 Mo. 1167. 

11. Ind.—Davis v. Davis, 151 N.E. 
134, 197 Ind. 386. 

Ky,—Stanley v. Kentucky Utilities 
Co., 4 S.W.2d 732, 223 Ky. 688. 
N.Y.—Petigor v. Morgan Lithograph 
Co., 238 N.Y.S. 688, 135 Misc. 889, 
afflrmed 243 N.Y.S. 812, 229 App. 
Div. 864. 

Mutuality as essential element of 
contracts for Services generally 
see Contracts S 101. 

Contract held not lacking in mu- 
tuaUty 

Pa—Sheesley v. Bisbee Linseed Co., 
10 A.2d 401, 337 Pa. 197. 



56 C.J.S. 


MABTEB AND 8EBVANT 


§ 6 


valid as unilateral,^^ it has also been held that mu- 
tuality is lacking when only one of the parties is 
bound to perform.^s Thus it has been held that an 
agreement which depends for performance on the 
wish, will, or pleasure of one of the parties, 
whether the employer^s or the employee,^® is uni- 
lateral and void for want of mutuality, at least in 
so far as it remains executory.17 It has also been 
held, however, that the fact that an employer may 
at any time terminate the employment or change 
any of its terms does not preclude the existence of 
a valid contractas and that a contract is not void as 
unilateral because, although the employer is bound 
for a definite period, the employee may terminate 
it at pleasure.^^ Generally, where an independent 
consideration passes from the employee, in addition 
to the performance of Service, the fact that the con¬ 
tract is terminable at the will of the employee does 
not impair its mutuality.20 A contract is not neces- 
sarily lacking in mutuality because there is no ex- 
press agreement on the part of the employee to 
serve, as such a promise is implied from his en- 


tering on the service^i or even from his readiness 
and willingness to serve.22 

Fravd and misrepresentation, Although a con¬ 
tract of employment induced by the false statements 
of the servant ordinarily is not void, but voidable 
at the option of the master,23 for reasons of public 
policy this rule has been ignored and the contract 
treated as void, at least for some purposes;^^ and 
where an employee falsely assumes the name of a 
third person for the purpose of obtaining employ¬ 
ment, in violation of a statute, it has been held that 
the contract is void.25 So it has been held that one 
who obtains Service by misrepresenting his age 
against a rule of the employer which forbids the 
employment of a minor does not become the serv¬ 
ant of the employer, but a trespasser.26 Fraud and 
misrepresentation by the employee will not ordina¬ 
rily avail the employer, however, where he does not 
rely on the employee^s statements but conducts his 
own investigation.27 Fraud and misrepresentation 
ihducing the execution of an employment contract 
are never presumed, but must be established by evi- 


12. La.—^Hanks v. Shreveport Yel- 
low Cabs, App., 187 So. 817. 

N.Y.—Schmidl v. Central Laundry 
& Supply Co., 13 N.Y.S.2d 817. 

13. N.Y.—Strobe v. Netherland Co., 
283 N.Y.S, 246, 24'5 App.Div. 673. 

Wis.—Strauss v. Eulberg Brewing 
Co., 27 N,W.2d 728, 250 Wis. 579. 

14. Mo.—Solace v. T. J. Moss Tie 
Co., App., 142 S.W.2d 1079. 

15. Ky.—Louisville Tobacco Ware- 
house Co. V. Zeigler, 244 S.W, 899, 
196 Ky. 414. 

39 C.J. p 40 note 69. 

Fractically unllinited power ineqnl- 
table 

A contract, giving the employer 
practically unlimited po’wer to dis- 
charge and purporting to bind the 
employee for a definite period is in- 
eoLuitable to say the least, whatever 
its status at law.—Interborough 
Rapid Transit Co. v. Green, 227 N.Y. 
S. 2'58, 131 Misc. 682. 

16. Mo.—Solace v. T. J. Moss Tie 
Co., App., 142 S.W.2d 1079. 

39. C.J. p 40 note 73. 

17. Mo.—Clarkson v. Standard 
Brass Mfg. Co., 170 S.W.2d 407, 
237 Mo.App. 1018—Solace v. T. J. 
Moss Tie Co., App., 142 S.W.2d 
1079. 

N.Y.—Strobe v. Netherland Co., 283 
N.Y.S. 246, 245 App.Biv. 573. 

Indefinite agreexnent lacking mntual- 
ity 

An executory agreement by aja 
employer to pay an employee at a 
rate not specifled for time when he 
did no Work, without any corre- 
sponding agreement binding him to 
Work for 'the employer even for a 


single day at an agreed rate of 
compensation, has been held to be 
too indefinite for enforcement, and 
so lacking in mutuality as not to 
support an action for breach of 
contract.—^Davis v. Dayis, 1*51 N.E. 
134, 19'7 Ind. 386. 

18. Cal.—^Califomia Casualty In- 
demnity Exchange v. Industrial 
Accident Commission, 132 P.2d SIS, 
21 Cal.2d 461. 

Pa.—Crosby v. McGlauflin, Com.Pl., 
94 Pittsb.Leg.J. 213. 

19. Minn,—^Newhall v. Journal 
Printing Co., 117 N.W. 228, 106 
Minn. 44, '20 L..R.A.,N.S., 899. 

Tex.—Gulf, C. & S. P. R. Co. v. Jack- 
son, 69 S.W. 89, 29 Tex.Civ.App. 
342. 

An employer’s promise not to dis- 
oharge an employee nnjastly has 
been held not Invalid for lack of 
mutuality because the employee does 
not agree to remain in Service for 
any definite length of time but may 
terminate his employment at any 
time.—^Moore County Carbon Co. v. 
Whitten, Tex.Civ.App., 140 S.W.2d 
880, error dismissed, judgment cor- 
rect—St. Louis, B. & M. Ry. Co. v. 
Booker, Tex.Civ.App., 6 S.W.2d 866. 

20. S.C.—Shealy v. Powler, 188 S.B. 
499, 182 S.C. 81. 

Snrrender of position held not cosu 
sideratlon supporting contract lack¬ 
ing mutuality.—Stanley v. Kentucky 
Utilities Co., 4 S.W.2d 732, 223 Ky. 
688 . 

21. N.Y,—Stadler T, Samuela, 178 
N.Y.S. 3241 

39 C.J. P 40 note 70. 


22. 111.—Mahon v. Daly, 70 111. 653. 

23. Tex.—r>awson v. Texas & P. 
Ry. Co., 70 S.W.2d 392, 123 Tex. 
191, certiorari denied Texas & P. 
Ry. Co. V. Dawson, 66 S.Ct. 110, 
293 U.S. 580, 79 L.Ed. 677. • 

39 C.J. p 40 note 75, p 276 note 45. 
Fraud or misrepresentation as not 
terminating relation of master and 
servant existing at time of injury 
to servant see infra § 180. 

' 

24. Recovery hy injured railroad 
employee 

Where an employee of a railroad 
had obtained employment on misrep- 
resentations, relied on by the rail¬ 
road, the employment contract was 
held void, precluding recovery for 
injuries under statute.—Fort Worth 
& D. C. Ry. Co. V. GriffiLth, Tex.Civ. 
App,, 27 S.W.2d 351, error refused. 

25. N.Y.—^Morgan Munitions Supply 
Co. v. Studebaker Corp., 123 N.E. 
14-6, 226 N.Y, 94. 

39 C.J. p 40 note 76. 

26. Va.—Norfolk & W. R. Co. V. 
Bondurant, 59 S.E. 1091, 107 Va. 
516, 122 Am.S.R. 867, 16 L.R.A.,N. 
S.. 443. 

Misrepresentation of age as afCect- 
ing employer’s liability for injuries 
to minors employed in violation of 
statute see infra § 194. 

27. Balo inappilicable 

The rule stated in the text has 
been held inapplicable, however, 
where the employee induces a third 
person to make a false statement.— 
Fort Worth & D. C. Ry. Co. v. Grif- 
flth, Tex.Civ.App., 27 S.W.2d 351, er¬ 
ror refused. 
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dcnce,2® and a party relying on such fraud and mjs- 
representation as part o£ his cause of action or de¬ 
fense has thc burdcn of proving thein.^^ Fraud in- 
ducing a contract of cmployment may be shown by 
circumstantial evidence.®^ 

b. Terms and Oonditions 

A contract of employment may contafn such terms 
ancf conditioni as tho parties see flt to make provided 
they are not Ulegat or unreasonable. 

The contract must conform to, and not be in vio- 
lation of, valid statutory provisions governing the 
terms and conditions of employment,31 but it may 
contain such terms and conditions as the parties see 
fit to make provided they are not illegal or unrea- 
sonable.33 In other words, subject to valid stat- 
utes designed to prohibit substandard conditions 
and unfair labor practices, wages, hours, and work- 
ing conditions are the proper subjects of contract 
between the employcr and the employee, and their 
agrcements must be, and are, given full effect in 
the courts.33 Particular provisioni which have 
bcen held not illegal or unreasonable include provi¬ 


sions permitting the employer to terminate the em¬ 
ployment at any time with or without cause,34= per¬ 
mitting the employer to continue to use the em¬ 
ployee* s ideas and materials after the termination of 
the employment on payment of a stipulated com- 
pensation,35 requiring employees to participate in 
a group insurance plan under whtch a part of the 
premiums therefor are paid by deduction from the 
eniployee*s wages,36 and making an employee*s 
right to a bonus conditional on his continuous Serv¬ 
ice for a stated period.37 

c. Certainty 

It Is essentlal to the validlty of a contract of em¬ 
ployment that the nature and extent of Its obligations 
be certam. 

It is essential to the validity of a contract of em¬ 
ployment that the nature and the extent of its ob¬ 
ligations be certain.33 A contract is not necessarily 
uncertain, however, becaiise some of its terms must 
be fixed at a future time or by subsequent events,3& 
and a contract is sufficiently certain if it may be 
rendered certain^® or has been rendered certain by 


S8. Mo.—^Paulette r. Semes, App., 
X03 S.W.2d 573. 

l*a.—Clements v. Knlghton, 

App., 1 So.2d 13S. 

Ho.—^Paulett« v. Semes, App., lOS 

S. W.2^ 575. 

59 ax p 40 note 75. 

30. Mo.—^Paulette v. Semes, supra. 

Bvidastoa lieSid to vranmt infar- 
eiBoe that contract was induced by 
fraud.—Paulette v. Semes, supra- 
32. XJ,S.—Travis v. Bay, D.CKy., 41 
F.Supp. 5—^Wmtinson v. Noland 
Co., D.C.Va., -40 F.Supp. 1009. 
Mass.—In re West, 46 K.!B.2d 760, 
515 Mass. 146. 

N.T- — ^Feople V. Grass, 11 N.T.S.2d 
503, 257 App.Div. 1. 

Okl.—Fostep V. Atlas Life Ins. CCw, 
6 P.Sd 505, 154 Okl. 50. 

Pa.—Chapter No. 7SS Master Barbers 

T, Gamblno, Coni.Pl., 57 PittshLegr. 
X 255, 57 North.Co. 6. 

Utah.—Goldingr t. Schubach Optica! 

Cou, 70 P.2d 571, 93 Utah 52- 
59 CJ. p 40 notes 89, 90. 

Statutory regulatlons affectin^: 
Relation of master and servant 
generally see Infra SS 14-2S. 
Wages and other remuneration see 
infra {$ 151-160. 

38. U.S.—Cater Const. Co. v. Nisch- 
witz, C.C.A.in,, 111 F.2d 971—Har- 
rison v. Kansas City Terminal Ry. 
Co., D.CMo., 56 F.Supp. 434, afflrm- 
ed, C,C.A„ 126 F.Sd 422—^Reeves v. 
Howard Coimty HeUnin^ Co., U.C. 
Teae., 33 F.Supp. 90. 

ICan.—^Reynolds v. Armour Co., 87 
F.2d 550, 149 Kmxl, 460. 

Mo.—iDougtas V. Metropolitan Life 
Ina- Co-, App., 297 S.W. 57. 


K.T.—^Interborough Rapid Transit 
Co. V. Lavin, 159 N.E. 863, 247 N. 
T. 65, 63 A.L,R, 188. 

Utah,—Golding v. Schubach Optical 
Co.. 70 P.2d 871, 93 Utah 32. 

39 C.J. p 41 note 91—63 C.J. p 669 
note 64. 

33- U.S.—Fleming v. A. H. Belo 
Corporation, C.C.A.Tex., 121 F.2d 
207, afflrmed Walling v. A. H. Belo 
Corporation, 62 S.Ct. 1223, 316 U. 
S. 624, 86 L.Ed. 1716, rehearing de- 
nied 63 S.Ot. 76, 317 U.S. 706, 87 
L.Ed. 663—Fleming v. Stone, D.C. 
m., 41 F.Supp. 1900, reversed on 
other grounds, C.CA-, Walling v. 
Stone, 131 F.2d 461—Allen v. Moe, 
D.C.Idaho, 39 F.Supp, 5—Reeves v. 
Howard County Refining Co„ D.C. 
Tex, 35 F.Supp, 90. 

34b Ind.—Montgomery Ward & Oo. 

I ▼, Guignet, 45 N.B.2d 3S7, 112 Ind. 

I App. 661, 

I Provlslom for termluatioa os. week’i 
uotloe 

I N.T.—Schmidl v. Central Laundry & 

' Supply Co.. 13 N.T.S.2d 817. 

35. IU.^Hobbs V. H. M. Gousha Co., 
24 N.B.2d 240, 303 IUA.pp. 608. 

36. Kan.—^Harold v. Armour & Co., 

99 P.2d 856, 151 Kan. 487, certio¬ 
rari denied Cook v. Armour & Co., 
60 S.Ct. 1082, 310 U.S. 630, 84 U 
Bd. 1401—^Reynolds v. Armour & 
Oo., 87 P.2d 630. 149 460. 1 

1 

37. Ind.—Montgomery Ward & Co. I 
V. Guignet, 45 N-B.2d 337, 112 
Ind-App, 661. 

38. Mass.—Klrkiey v. F. H. Roherts 
Co., 167 N.B. 289, 268 Mass. 246. 

K.T.—Nikulnikoff v. Archbishop, etc.. 
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of Russian Orthodox Greek Cath- 
olic Church, 255 N.T.S. 653, 142 
Misc. 894—Rice v. Elmhurst Cont. 
Co., 66 N.T.S.2d 765. 

39 C.J. p 40 note 79. 

Contracti held stxfficiestly defluite 

(1) Generally. 

Mass.—Fenton v. Federal St. Bldg. 
Trust, 39 N.E.2d 414, 310 Mass- 
609. 

Pa.—Sheesley v. Bisbee Linseed Co., 
10 A2d 401, 337 Pa. 197. 

(2) A contract of employment Is 
not rendered indefinite by the em- 
ployer^s promise to plaintifC of a 
future Interest in the business, 
where plaintifC Tras not to acquire 
such an interest unless an interest 
should be given other employee.— 
Newell V, Anohor Webbing Oo., R.I., 
129 A. 264. 

39. Mass.—^Kirkley v. F. H. Roberts 
Co., 167 N.B. 289, 268 Mass. 246. 

40. U.S.—^P. S. Royster Guano Co. 
V. Hali, C.C.A.N.C., 68 F.2d 633. 

Miss.—Thome v, True-Hixon Lum- 
ber Co., 148 So. 388, 167 Miss. 266. 
Pa.—Mayo v. Art Metal Works, Inc., 
Com.Pl., 6 Monroe L.R. 102. 

R-I.—^Newell v- Anchor Webbing Co., 
129 A- 264. 

A promlie of tep wages for eoxn- 
mon labor has been held sufficiently 
definite.;— F, S. Royster Guano Co, v. 
Hali. C.C.A.N.C., 68 P.2d 533. 

OptloB. as to eompeasation 
Where plaintifC gave defendant al- 
temative proposals under which 
plaintifC would noanage defendant* s 
hotel during a season and defendant 
expressed satisfaction with either or 
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dence,28 and a party relying on stich fraud and mis- 
representation as part of his cause of action or de¬ 
fense has the burden of proving them.29 Fraud in- 
ducing a contract of employment may be shown by 
circumstantial evidence.®® 

b. Terms and Oonditions 

A contract of employment may contaFn sirch terms 
and condltlons as the parties see flt to make provided 
they are not Illegal or unreasonable. 

The contract must conform to, and not be in vio- 
lation of, valid statutory provisions governing the 
tenus and conditions of employment,but it may 
contain such terms and conditions as the parties see 
fit to make provided they are not illegal or unrea- 
sonable.32 in other words, subject to valid stat- 
utes designed to prohibit substandard conditions 
and unfair labor practices, wages, hours, and work- 
ing conditions are the proper subjects of contract 
between the employer and the employee, and their 
agreements must be, and are, given full effect in 
the courts.5® Particular provisioni which have 
been held not illegal or unreasonable include provi- 


sions permitting the employer to terminate the em- 
ployment at any time with or without cause,24 per- 
mitting the employer to continue to use the em- 
ployee^s ideas and materials after the termination of 
the employment on payment of a stipulated com- 
pensation,25 requiring employees to participate in 
a group Insurance plan under which a part of the 
premiums therefor are paid by deduction from the 
employee^s wages,36 and making an^ employee^s 
right to a bonus conditional on his continuous Serv¬ 
ice for a stated period.37 

c. Oertainty 

It Is essentlal to the vaMdIty of a contract of em¬ 
ployment that the nature and extent of Its obllgatlons 
be certain. 

It is essential to the validity of a contract of em¬ 
ployment that tlie nature and the extent of its ob- 
ligations be certam.38 A contract is not necessarily 
uncertain, howeyer, because some of its terms must 
be fixed at a future time or by subsequent events,39 
and a contract is sufficiently certain if it may be 
rendered certain^O or has been rendered certain by 


28. Mo.—^Paulette y. Sernes, App„ 
lOS S.W.2d 673. 

29. hSL —Clements v. Knlffhton, 
App., 1 So.2d 133. 

Mo.—Pa-ulette v. Sernes, App., 103 

S. w.2<i 573. 

33 O.J. p 40 note 78. 

30m Mo.—^Paulette v, Sernes, supra. 

Evideuoe beld to warraat IxLfor- 
eiboe that contract induced by 
ftand.—Paulette v. Semes, supra. 
31. U.S.-~Travis v. Eay, D.C.Ky., 41 
P.Supp. 6—Wilkinson v. Noland 
Co., D-ClVa., -40 P.Supp. 100S. 

Maas.—In re West, 46 N'.E.2d 7-60, 
313 Mass. 146. 

N.T.—People v. Grass, 11 N.T.S.2d 
803, 257 App.Biv. 1. 

Okl.—Poster v. Atlas Life Ins. Co., 
6 F.2<i 805, 164 Okl. 30. 

Pa,—CJhapter No. 768 Master Barbers 

T. Gambino, Com.PL, 87 Pittsb.Le^. 
J. 283, 37 North.Co. 6, 

Utah.—Grolding v. Schubach OpUcal 
Co., 70 P.2d 871, 93 Utah 32. 

39 C.J. p 40 notes 89, 90. 

Statutory reffulations affecting: 
Relation of naaster and seivant 
generally see infra §§ 14-28. 
Wares and other remuneration see 
infra §$ 161-160. 

38. U.S.—Cater Const Co. v. Nisch- 
witz, C.C.A.I11., 111 P.2d 971—Har- 
rison v. Kansas City Terminal Ry. 
Co., D.C.MO., 36 P.Supp. 434, afflrm- 
®d, C.C.A., 126 P.2d 422—Reeves v. 
Howard County Refinin^ Co., D.C. 
Tex, 33 P.Supp. 90. 

—Reynolds v. Annour & Co., 87 
P.2d 530, 149 Kan. 460. 

Mo.^—Doug^as V. Metropolitan Life 
ma. Co., App., 297 S.W. 87. 


N.T.—Interborough Rapid Transit 
Co. V. Lavin, 159 N.E. 863, '24,7 N. 
-Y. 66, 63 A.L.R. 188. 

Utah.—Golding v. Schubaxjh Optical 
Co., 70 P.2d 871, 93 Utah 32. 

39 C.J. p 41 note 91—63 C.J. p 659 
note 54. 

33. U.S.—^Fleming v. A. H. Belo 
Corporation, C.C.A.T.ex, 121 F.'2d 
207, afflrraed WaRing v. A. H. Belo 
Corporation, 6? S.Ct 1223, 316 U. 
S, 624, 86 L.Ed. 1716, rehearing de- 
nied 63 S.Ct. 76, 317 U.S. 706, 87 
L.Edi '6’6S—Fleming v. Stone, D.C. 
III., 41 P.Supp. 1000, reversed on 
other grounds, C.C.A., Walling v. 
Stone, 131 P.2d 461—Allen v. Moe, 
D.C.Idaho, 39 P.Supp. 6—Reeves v. 
Howard County Refining Co., D.C. 
Tex„ 33 P.Supp. 90. 

34. Ind.—^Montgomery Ward & Co. 
V, Guignet, 45 N.E.2d 837, 112 Ind. 
App. 6.61. 

Provislom for termination on week^s 
notiee 

N.T.—Schmidl v. Central Laundry & 
Supply Co., 13 N.Y.S.2d 817. 
i 35. IlL—Hobbs V. H. M. Gousha Co., 
24 N.E.2d 240, 302 IlLApp. 608. 

36. Kan.—^Harold v. Armour & Co,, 
99 P.2d 856, 151 Kan. 487, certio¬ 
rari denied Cook v. Armour & Co., 
60 S.Ct, 1082, 310 U.S. 630, 84 L. 
Edw 1401—Reynolds v. Armour & 
Co., 87 P,2d 680, 149 Kan. 460. 

37. Ind.—^Montgomery Ward & Co. 
V. Guignet, 46 N.E.2d 337, 112 
Ind. App, 661. 

38. Mass,—Kirkley r. P. H. Roberts 
Co., 167 N.E. 289, 268 Mass. 246. 

N.Y,—Nikulnikoff v. Archbishop, etc., 
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of Russlan Orthodox Greek Cath- 
olic Church, 255 N.T.S. 653, 142 
Misc. 894—Rice v. Elmhurst Cont. 
Co., 66 N.Y.S.2d 766. 

39 C.J. p 40 note 79. 

Contracts held snfflclently definite 

(1) Generally. 

Mass.—Penton v. Pederal St. Bldg. 
Trust, 39 N.E.2d 414, 310 Mass. 
'609. 

Pa.—Sheesley v. Bisbee Linseed Co., 
10 A.2d 401, 337 Pa. 197. 

(2) A contract of employment is 
not rendered indefinite by the em- 
ployer^s promlse to plaintiff of a 
future interest in the business, 
where plalntlfC was not to acquire 
such an Interest unless an Interest 
should be given other employee.— 
Newell V. Anchor Webbingr Oo., R.I., 
129 A. 264. 

33, Mass.—^Kirkley v. P. H. Roberts 
Co., 167 N.E. 289, 268 Mass. 246. 

40, U.S.—P. S. Royster Guano Co. 

V. Hali, C.C.A.N.O,, 68 P.2d 683. 
Miss.—Thorne v. True-Hixon Lum- 
ber Co., 148 So. 388, 167 Miss. 266. 
Pa.—Mayo v. Art Motal Works, Inc., 
Com.Pl., 6 Monroe L.R. 102. 

R.I.—^Newell v. Anchor Webblng Co., 
129 A. 264. 

A promlse of top wages for com- 
mon labor has been held sufficiently 
definite.—P. S. Royster Guano Co. v. 
Hali, C.C,A.N.C., 68 P.2d 533. 

Option as to oompensatlon 
Where plaintiff gave defendant al- 
ternatlve proposals under which 
plaintiff would manage defendant's 
hotel during a season and defendant 
expr^ssed tiatlsfafitinn wi+ii» «i* 
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the performance of the parties under As a 

general rule, it is essential that the contract specify 
the nature and extent of the Services to be per- 
formed, the place where, and the person to whom, 
rendered, and the compensation paid,^2 and a con¬ 
tract which does not specify any of the essential 
terms is unenforceable and void.'^^ 

It has been held that a contract is not unenforce¬ 
able as indefinite for the reason that the particular 
duties of the employee are not specified,^^ the mini¬ 
mum salary alone is specified,45 the exact amount 
of allowances to be paid in addition to salary is not 
stated,^® or the amount of a bonus, 47 or a per cent 
of the profits,45 as additional compensation, is not 
capable of exact determination at the time of mak- 
ing the contract, 

Duration, While it has been held that a contract 
is void for uncertainty which does not specify the 
period for its continuance,49 it has been held that a 
contract of employment is not unenforceable on the 
ground of uncertainty because the precise period of 
its duration is not specified,^^ but is only approxi- 


§ 6 

mated,5i and a contract is not fatally indefinite 
merely because its duration is not fixed by the cal- 
endar, but by reference to the existence or happen- 
ing of certain events, contingencies, or conditions.^^ 
Thus it has been held that a contract for as long a 
time as the employer should use patent rights as- 
signed to it by the employee,^3 or for as long as the 
employee faithfully and diligently performs the du¬ 
ties of his employment,^4 or until such time as the 
employee should be physically incapacitated to 
work^^ is enforceable. Under a statute providing 
that a contract for the hir e of Services can only be 
made for a definite limited time, a contract under 
which a servant performs Services in consideration 
of a promise to provide for her by will is invalid 
for lack of a definite term.36 

d. Oontracbs for Permanent ox Life Employ- 
ment 

In the absence of a statute to the contrary, a con- 
tract for permanent op Ilfe employment, when based on 
good consideration additional to the Services to be ren¬ 
dered, is valid and enforceable according to Its terms. 

A contract for permanent employment^? or em- 


both of the proposals and plaintifC 
entered on his duties, defendant 
could not defeat recovery by plain¬ 
tifC for breach of contract on ground 
that no contract in fact existed be¬ 
cause of indefiniteness, especially 
where plaintifC, in fact, undertook 
management of defendanfs hotel un¬ 
der a third arrangement more favor- 
able to defendant.—Bdgewater Beach 
Corporation v. Sugarman, 15 So.2d 
260, 163 Fla. 665. 

41. Cal.—Weintraub v. Soronow, 1 
P.2d 28, 115 Cal.App. 145. 

42. Ala.—Harris-Cortner & Co. v. 
Morgan, 108 So. 449, 214 Ala. 699. 

Ind.—Davis v. Davis, 151 N.E. 134, 
197 Ind. 386. 

39 C.J. p 40 note 79. 

43. N.Y.—NikulnikofC v. Archbi^h- 
op,’ etc., of Russian Orthodox Greek 
Cathblic Church, 255 N.T.S. 663, 
142 Misc. 894. 

44. N.T.—Cudney v. R. B. Phillips 
Mfg. Co., 168 N.Y.S. 268, 181 App. 
Div. 2,5'7. 

45. N.Y.—Rosbach v. Sackett, 118 N. 
Y.S. 846, 134 APP.Div. 130. 

39 C.J. p 40 note 82. 

TentatiVe nUaimnm rate 
Contract which was complete as 
to all terms except additional com¬ 
pensation over a tentative minimum 
rate but wjiich contained provision 
for fixing such additional compen¬ 
sation at a later date was a valid 
contract.'—Hardy v. Erickson, 86 N. 
Y.S.2d 823. 

Free quarters and salary of <‘iLot 
lesB than 180 rabies per month" held 


too indefinite as to consideration to 
produce binding contract.—^Nikulni- 
kofC V. Archbishop, etc., of Russian 
Orthodox Greek Catholic Church, 255 
N.Y.S. 663, 142 Misc. 894. 

43, N.Y.—Rosenthal v. U. S. Paper 
Co., Inc., 164 N.Y.S. 121. 

89 C.J. p 40 note 83. 

47. Wash.—^Sibley v. Stetson & Post 
Iiumber Co., 188 P. 389, 110 Wash. 
204. 

89 C.J. p 40 note 84. 

48, Tex.—Pruth v. Gaston, Civ.App., 
187 S.W.2d 681, refused for want 
of merit. 

39 C.J. p 40 note 85. 

48. Ala.—Birmingham Electric Co. 
v. Praytor, 111 So. 89'5, 22 Ala.App. 
45. 

'Contract not terminable withont 
consent of both parties has been 
held to be too indefinite as to its 
duration to form a basis for the as- 
sessment of damages for its breach 
and therefore void.—^Mallory v. Jack, 
274 N.W. 746, 281 Mich, 156. 

50i Ky.—Putnara v. Producers’ Live 
Stock Marketing Ass^n, 75 S.W,2d 
1075, 256 Ky. 196. 

51. Minn.—Costello v. Siems-Carey 
Co., .167 N.W. '6'51, 140 Minn. 208. 
39 C.J. p 40 note 81. 

Contract <'to have wln.ter^B work 
until spring” was sufficiently speciflc 
to constitute contract of employment 
for definite period.—Harrington v. 
Deloraihe Reflning Co., 43 P.2d 650, 
99 Mont. 78—39. C.J. p 40 note 81 [a]. 
5t2>, Cal.—Wittmann v« Whitting- 
ham, 259 P. 63, 86 Cal.App. 140. 

69. 


Miss.—Thorne v. True-Hixon Lum- 
ber Co., 148 So. 338, 167 Miss. 266. 
Pa.—^Mayo v. Art Metal Works, Inc., 
Com.Pl., 6 Monroe L.R. 102. 
Contract for life employment as not 
void for indefiniteness see infra 
subdivision d of this section. 

53. Ky.—Shaw v. Hudson Engineer- 
ing Co., 159 S.W. 6>53, 155 Ky. 4. 

54. Mass.—^Kirkley v. F. H. Roberts 
Co., 16'7 N.E. 289, 268 Mass. 246. 

55. Tex.—^Duff v. Ford Motor Co., 
Civ.App., 91 S.W.2d 871. 

58. La.—Caldwell v. Turner, 55 So, 
696, 129 La. 19. 

57. TJ.S.—Corpus Juris q.uoted In 
Fletcher v. Agar, D.C.W.D.Mo., 45 
F.Supp. 650, 663. 

N.C.—Corpus Juris guoted in Jones 
V. Carolina Power & Llght Co., 176 
p.E. 16'7, 206 N.C. 862. 

Va.—Corpus Juris (^uoted in Kiser v. 
Amalgamated Clothing Workers bf 
America, S.E. 727, 731, 169 Va, 
574. 

39 C.J. p 41 note 93. 

Ziack of a stlpulation as to the 
compensation, or character of the 
Services to be rendered does npt ren- 
der such contract void for unc^rtaln- 
ty. 

Kan.—^Pierson v. Kingman Milllng 
Co., 139 P. 39.4, 91 Kan. 775, rehear- 
ing denied 140 P. 1033, 92 Kan. 
468. 

Tex.—^Texas Cent. R. Co. v. Eldredge^ 
Civ.App., 166 S.W. 1010. 
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ployment for Hfe^^ is not so vague and indefinite as 
to time as to be void and unenforceable because of 
micertainty or indefiniteness, While it has been 
held that a contract for permanent emplcyment^^ 
or emplo>Tnent for lifc^o is not unenforceable be« 
cause the only consideration for it, as far as the 
cmployer is concerned, is the employee^s promise 
to render the Service called for by the contract, 
some courts have apparently taken the view that 
such contracts, iinless supported by good considera¬ 
tion in addition to the Services to be performed, are 
not binding and enforceable as siich,®i but only as 
general indefinite hirings or hirings at will, as dis- 
cussed infra § 8. 

In any case, in the absence of a statute to the 


contrary, a contract for permanent employment or 
employment for life, when based on good consider¬ 
ation additional to the Services to be rendered, is 
valid and enforceable according to its terms,®2 and 
not void for lack of mutuality because the employee 
is not bound to continue in the employer^s serv- 
ice63 or as against public policy.64= Ordinarily suf¬ 
ficient consideration to siipport the contract is af- 
forded by the adjustment of a bona fide claim, 
whether or not the claim is well founded;^^^ ^ 
release by an injured employee of his claim against 
the employer for personal injuries previously sus- 
tained, or by an agreement, express or implied, by 
the employee to forego his right to make a claim 
therefor,®® provided the workmen^s compensation 


5 a. U.S.—P. S. Royster Guano Co. 
T. Hali, C.C.A.N.C., 68 F.2d 533. 

—Duff V. Ford Motor Co.. Civ. 
App.. 31 S.W.2d 871. 

QJ. p 41 note 93. 

sa, D.C.—Littell V, Evenin^ Star 
Newspaper Co., 120 F.2d 36, 73 
App.B.C. 409. 

“When one who enters into a con¬ 
tract of employment. promises not 
only that he will give his Service 
hnt also additional consideration—as, 
for example. by raakingr an invest- 
ment in the business . . . or by 
relinoLulshlng an acknowlodged right 
to recover for inltzry which he has 
sufTered—such facts may be suffi¬ 
cient, in each case, to show the in¬ 
terit of the parties to enter into a 
contract for permanent employment. 
Soihe of the courts have reasoned 
from these cases that, to prove a 
contract of permanent employment, 
two consideratioris must be shown; 
that is, a consideration in addition 
to the Services to be performed; and 
that in the absence of two consider¬ 
atioris there can be no such contract. 
This misconception results from mis- 
taklng the fozm for the substance. 
. . , The meaning of the cases 
previously referred to is that where 
no such intent is clearly expressed 
and^ absent evidence which shows 
other consideration thau a promise 
to render Services, the assumpti on 
Win be that—even though they speak 
in terms of ‘permanent" employment 
—^the parties have in mind the ordi- 
nary business contract for a contin- 
uing employment, terminable at the 
will of either party,”—Littell v. Bve- 
nlhg Star Newspaper Co., 120 F.2d 
36, 87, 73 App,D.C, 409. 
eo. U.S.—^Eggers V. Armour & Co. 
of Delaware, C.GA.Iowa, 129 F.2d 
729. 

ei* Ala.—Alabama Mills v. Smith, 
1S6 So. 699, 237 Ala. 296. 

Tia.—Pitcher United Oil & Gas 

Syndicate, Inc., 139 So. 760, 174 
Xa 66. 


Hich.—Adolph v. Cookware Co. of 
America, 278 N.W. 687, 283 Mich. 
561. 

Minn.—Skagerberg v. Blandin Paper 
Co., 266 N.W. 872, 197 Minn. 291. 
Miss.—Rape v. Mobile & 0. R. Co., 
100 So. 585, 136 Miss. 38, 35 A.L.R. 
1422. 

Mo.—^Minter v. Tootle Campbell Ury 
Goods Co., 173 S.W. 4, 187 Mo.App. 
16. 

Wash.—Heldman v. Talrs Travel 
Shops, 73 P.2d 1323, 192 Wash, 513. 

62, U.S.—F. S. Royster Guano Co. 
V. Hali, C.C.AN.C., 68 F.2d 633. 

Ala.—Alabama Mills v. Smith, 186 
So. 699. 237 Ala. 296. 

Cal.—Millsap v. National Funding 
Corporation of California, 135 P. 
2d 407, 57 Cal.App.2d 772. 

111.—Jones V. Stoneware Pipe Co., 
277 I11.APP. 18. 

Ind.—Toni v. Kingan & Co., 15 N.E. 
2d 80, 214 Ind. 611—Mt. Pleasant 
Coal Co. V. Watts, 1'51 N.E. 7, 91 
Ind.App. 501. 

La.—Pitcher v. United Oil & Gas 
Syndicate, Inc., 139 So. 760, 761, 
174 La. 66. 

Pa.—Lucacher v. Kerson, 45 A.2d 
245, 158 Pa.Super. 437, affirmed 
48 A.2d 8*57, 355 Pa. 79. 

39 C.J. p 41 note 92. 

Effect of statutes see infra § 14. 

63. U.S.—S. Royster Guano Co. 
V. Hali, C.C.AN.C., 68 F.2d 533— 
Oorpus Juris q.Tiotea in Fletcher v. 
Agar, B.C.Mo., 45 F.Supp. 650, 663. 

D.C.—Riefkin v. E, I. Bu Pont de 
Nemours & Co., 290 F. 286, 53 App. 
B.C. 311. 

Ind.—^Toni v. Kingan & Co., 15 N.E. 

2d 80, 214 Ind. 611. 

S.C.—Shealy v. Fowler, 188 S.E. 499, 
182 S.C. 81. 

Tex.—Texas Cent. R. Co. v. Eldredge, 
Civ.App., 15'5 S.W. 1010. 

Ya.—Ckirpus Juris quoted in Kiser 
V. Amalgamated Clothing Workers 
of America, 194 S.E. 727, 731, 169 
Va, 674. 


^ The absence of an express promise 

by the employee to perform the Serv¬ 
ices does not render the contract 
void for lack of mutuality.—East 
Line & R. R. R. Co. v. Scott, 10 S.W. 
99, 72 Tex. 70, 13 Am.S.R. 768. 

64. Ind.—Pennsylvania Co. v. Bolan, 
32 N.E. 802, '6 Ind.App. 109, 51 Am. 
S.R. 289. 

39 C.J. p 41 note 92. 

65. ■ N.C.—Stevens v. Southern R. 
Co., 122 S.E. 205, 187 N.C. 628. 

39 C.J. p 41 note 9'6. 

66. U.S.—P. S. Royster Guano Co. 
V. Hali, C.C.A.N.C., 68 F.2d 633. 

Ark.—Gerard B. Lambert Co. v. 
Fleming, 276 S.W. 912, 169 Ark. 
532. 

111.—Jones V. Stoneware Pipe Co., 
277 Ill.App. 18. 

Ind.—Toni v. Kingan & Go., 16 N.E. 
2d 80, 214 Ind. 611. 

Mo.—Slabon v. St. Louis Car Co.. 
App., 138 S.W.2d 673, record and 
judgment auashed on other 
grounds State ex rei. St. Louis Car 
Co. V. Hughes, 152 S.W.2d 193, 348 
Mo. 125, mandate conformed to 
Slabon v. St. Louis Car Co., 1'63 
S.W.2d 827. 

Okl.—Corpus Juris clted in Okla- 
homa Portland Cernent Co. v. Pol- 
lock, 73 P.2d 427, 429, 181 Okl. 
266. 

Tex.—Buff V. Ford Motor Co., Civ. 

App., 91 S.W.2d 871. 

39 C.J. p 41 note 92. 

Where the release is void for 
fraud, the contract falis with it.— 
Cline V. Southern R. Co., 102 S.E. 
641, 113 S.C. 440. 

Forbearance alone without an 
agreement to forbear or a reouest 
to forbear or circumstances from 
which an agreement to forbear may 
be implied has been held insufiiclent 
consideration.—Horvath v. Sheridan- 
Wyoming Coal Co., 131 P.;2d 315, 68 
Wyo. 211. 


70: 
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act is not violated thereby;®^ by a conveyance or 
^■ransfer of property from tlie employee to the em- 
ployer;®® or by any prejudice suffered or agreed to 
be suffered by the employee as an inducement to 
the employer,®9 such as the giving up of a private 
or governmental position or a business or profes¬ 
sioni^ However, it has been held that the con- 
sideration necessary to support the contract must be 
consideration moving toward the emplnyer^i and a 
detriment suffered by the employeei^ such as the 
giving up of a position, business, or profession,'^^ 
or seniority rights,'^^ or the dismissal of a suit 
against a third person where the employer is not 
even remotely liable in the suit dismissed,'^^ has 
been held insufficient. 


§ 7, - Construction in General 

a. In general 

b. Implied terms 

c. Parties 

a» In general 

In accordance wlth general rules of construction of 
contracts, regard Is to be had to the intention of the 
parties as shown by the terms of the contract. 

Contracts of employment are subject to the same 
rules of construction as other - contracts,*^® and in 
construing them regard is to be had to the inten¬ 
tion of the parties, as shown by the terms of the 
contract, taking into consideration the circumstances 
surrounding its making and the object had in 
viewi^ While, if the terms are ciear and unam- 


67. Tex.—^Woolsey v. Panhandle Re- 
nmng Co., 116 S.W.2d 675, 131 Tex. 
449. 

Wyo.—Horvath v. Sheridan-Wyo- 

mlng Coal Co.. 131 P.2d 31S. 58 
Wyo. 211. 

Act not violated 

Ind.—Toni v. Klngan & Co., 15 N.E. 
2d 80, 214 Ind. 611. 

68. Ind.—Mt. Pleasant Coal Co. v. 
Watts, 151 N.E. '7, 91 Ind.App. 601. 

66. Cal.—Millsap v. National Pund- 
ing Corporation of California, 135 
P.2d 407, 67 Cal.App.2d 772. 

70. U.S.—iCorpus CTurls quoted iu 
Fletcher v. Agar, D.C.Mo., 45 F. 
Supp. 650, 653. 

D.C.—Riefkin v. E. I. Du Pont de 
Nemours & Co., 290 F. 286, 63 App. 
D.C. 311. 

N.C.—Corpus Turis quoted lu Jones 
V. Carolina Power & Light Co., 175 
S.E. 167, 206 N.C. 862. 

Va.— Corpus Turis guoted ia Kiser v. 
Amalgamated Clothing Workers of 
America, 194 S.E. 727, 731, 194 Va. 
574. 

Where employer kuows that per¬ 
son being employed then has em¬ 
ployment, and that he is giving it up 
to engage in his new work under new 
contract, a valuable consideration 
sufficient to support contract for per¬ 
manent employment is shown. 

Ala.—^Alabama Mills v. Smith, 186 
So. 699, 237 Ala. 296. 

Cal.—Millsap v. National Funding 
Corporation of California, 135 P.2d 
407, 57 Cal.App.2d 772. 

71. Ky.—Edwards v. Kentucky Util¬ 
ities Co., 160 S.W.2d 916, 286 Ky. 
341. 

72. Ky.—Edwards v. Kentucky Util¬ 
ities Co., supra. 

72. Mich.—^Adolph v. Cookware Co. 
of America, 278 N.W. 687, 283 
Mich. 661. 

Mo.—Minter v. Tootle Campbell Dry 
Goods Co., 173 S.W. 4, 187 Mo.App. 
16. 


Wash.—^Heideman v. Tall's Travel 
Shops. 73 P.2d 1323, 192 Wash. 513. 

74. Ky.—^Edwards v. Kentucky Util¬ 
ities Co., 150 S.W.2d 916, 286 Ky. 
341. 

75. Ky.—Rasnick v. W. M. Ritter 
Lumber Co., '219 S.W. 801, 187 Ky. 
523. 

76. Cal.—Canavan v. College of Os- 
teopathlc Physicians and Surgeons, 
166 P.2d 878, 882, 73 Cal.App.2d 
511. 

The rule of ejusdem generis ap- 
plies and under this rule, where the 
contract has enumerated a good and 
sufficient and an adequate considera¬ 
tion, the added general words “and 
other valuable considerations" should 
be treated as surplusage.—Hebbard 
V. American Zinc, Lead & Smelting 
Co., D.C.Mo., 66 F.Supp. 113. 

77. U.S.—Patch v. Stahly, C.C.A. 
Ind., 135 P.2d 269, certiorari denied 
64 S.Gt. 54, 320 U.S. 750, 88 L.Ed. 
446—F. S. Royster Guano Co. v. 
Hali, C.C.A.N.C., 68 F.2d 533—Ohio 
Marble Co. v. Byrd, C.C.A.Ohio, 65 
P.2d 98—Bertino. V. Marion Steam 
Shovel Co., C.C.A.MO., 64 P,2d 409. 

Ala.—^Peacock v. Virginia-Carolina 
Chemical Co., 130 So. 411, 221 Ala. 
' 680. 

Cal.—Monroe v. Grolier Soc. of Lon- 
don, 281 P. 604, 208 Cal. 447, 65 A. 
L.R. 989—Gregg v. McDonald, 239 
P. 373, 73 Cal.App. 748. 

Conn.—Boucher v. Godfrey, 178 A. 
6'56, 119 Conn. 622. 

Ind.—Phelps v. Stutz Motor Car Co. 
of America, 161 N.E. 677, 87 Ind. 
App. 609. 

Ky.—Aronson v. Gibbs-Inman Co., 
140 S.W.2d 806, 283 Ky. 107. 

La.—Broderick v. Taylor, App., 161 
So. 630. 

Mass.—^Fenton v. Federal St. Bldg. 
Trust, 39 N.E.2d 414, 310 Mass. 609 
—McNally v. Schell, 199 N.E. 748, 
29,3 Mass. 356. 


Mo.—Clarkson v. Standard Brass 
Mfg. Co., 170 S.W.2d 407, 237 Mo. 
App. 1018—McClintock v. Skelly 
Oil Co., 114 S.W.2d 181, 232 Mo. 
App. 1204. 

N.J.—^Dixon V. Smyth Sales Corpo¬ 
ration, 166 A. 103, 110 N.J.Daw 459 
—^Unkovich v. New York Cent. R. 
Co., 16 A.2d 558, 128 N.J.Eq. 377, 
affirmed 174 A. 876, 177 N.J.Eq. 20. 
N.T.—Schmidl v. Central Laundry & 
Supply Co., 13 N.Y.S.2d 817. 

N.C.—^Kesler Const. Co. v, Dixson 
Holding Corporation, 175 S.E. 843, 
207 N.C. 1. 

Pa.—Scotzin v. Brown, Com.Pl., 63 
Dauph.Co. 129. 

Tex.—^Hotel Co. v. Lackey, Civ.App., 
203 S.W.2d 557—Brown v. Neyland, 
Civ.App., 161 S.W.2d 833, affirmed 
in part and reversed in part on 
other grounds Neyland v. Brown, 
170 S.W.2d 207, 141 Tex. 253, mod- 
ifled on other grounds 172 S.W.2d 
89, 141 Tex. 253—Guardian Trust 
Co. V. Bauereisen, Civ.App., 99 S. 
W.2d 357, reversed on other 
grounds 121 S.W.2d 679, 132 Tex. 
396. 

39 C.J. p 42 note 9. 

Rlghts of third persous 

In cases involving rights of third 
persons, written instrumenta pur- 
porting to deflne the rights of con- 
tracting parties are not conclusive 
of the actual legal relationship ex- 
isting between such parties.—^Wheat 
V. Texas Co., Civ.App., 169 S.W.2d 
238, reversed on other grounds Tex¬ 
as Co. V. Wheat, 168 S.W.2d 632, 
140 Tex. 46.8. 

The term <‘right to resezve'’ as 
used iu a baseball player’s contract 

must be construed In the light of 
the surrounding and antecedent cir¬ 
cumstances and, so construed, it hos 
been held to signify an optibn.— 
Metropolitan Exhibitlon Co. v, 
Ewing, C.C.N.T., 42 F. 198, 7 KR-A. 
381. 
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biguoHS, the court is bound to give effect to them,’* 
the language uscd shouid be reasonably construed.'^® 
The contract is to be construed as a whole, if pos- 
sible, and an effect given to the various parts con¬ 
sistent with all the language o£ the contract,and 
it has been held that, where two contracts were 
made on the same day for the Services of the em- 
pioyee, the two agreements shouid be construed as 
constituting one contract.®^ Where a contract is 
made in view of well established customs of the 
trade to which it relates, it is to be construed in the 
Hght of those customs.®^ If an employment con¬ 
tract is capable of two constructions, one of which 


renders it valid and the other void, the interpreta- 
tion rendering it valid shouid be adopted.®® 

Practical constructions of parties. ^ Where the 
contract is ciear and unequivocal, it cannot be 
varied by conduct of one of the parties tending to 
place a different construction on it.®^ However, an 
ambiguous contract may be construed with relation 
to the conduct of parties subsequent to the execu- 
tion of the contract,®® and where, during the exe- 
cution of a contract of employment, the parties 
thereto have accepted and acted on a certain inter- 
pretation of one of its provisions, a court will not, 
in litigation subsequently arising, adopt another iii- 


78. tr.S.—Arkansas Amusement Cor- 
poration v. Kempner, C.C,A.Ark., 
S7 F.2d 466. 

Conn.—Boucher t. Godfrey, 178 A. 
6SS, 119 Conn. 622. 

Idaho.—^'"eed v. Idaho Copper Co., 10 
P.ad 613, 61 Idaho 737. 

Mo.—McClintock v. Skelly Oil Co.. 
114 S.W.2d 181, 232 Mo.App. 1204. 

jr. I. Klslak, Inc., v. Coffln, 14 
A.Zd 42, 127 N.J.Eq. 635. 

N.T.—Drivas v. Lekas, 39 N-Y.S.2d 
15, 265 App.Div. 1003, modified on 
other grounds 54 N.B.2d 365, 292 
N.T. 204, mandate conformed to 48 
N.T.S.2d 781, and 48 N.T.S.2d 785. 
162 Mlsc. 567, motion denied 56 
N.El2d 123, 292 N.T. 71$. 

Va.—Rudiin v. Parker. 43 S.E.2d 918, 
186 Va, 647. 

39 C.J. p 42 note 11. 

Ha r daaiip 

The fact that applicatlon of the 
terms of employment contract might 
appear to inflict hardship on one of 
the parties does not warrant remak- 
Ing of the contract by the court.— 
Gingsberg v. Reliable Linen Service 
Co., 290 N.W. 331, 292 Mich. 70. 

Tb» preffomptioiL tkat parties oon. 
tempOEated complianoe with law does 
not of itself, Justlfy the court in 
redrafting the contract,—Yellow 
Trtick & Coach Mfg. Co. v. Edmond- 
son, C.C.AMicli., 155 F.2d 367. 

7a La,—^Bondio v. Joseph BInder, 
Ino., App., 24 So.2d 398. 

N.hC^—Kiker v. Bank Sav. Life Ins. 

Co., 23 P.2d 366, 37 N.M. 346. 
Teae.—Brown v. Neyland, CivA.pp., 
161 S.W.2d 833, afdrzned in part 
and reversed in part on other 
grounds Neyland v. Brown, 170 S. 
W.2d 207, 141 Tex, 263, modified 
on other grounds 172 S.W.2d 89, 
141 Tex. 253. 

S9 C.X p 42 note 11. 

£ 2 ttpl 03 ree*s ^greemeat to devote 
vhola time, attention. and abllity to I 
employment cannot be taken literal- 
ly but must be reasonably interpret- 
ed^ICUcer v. Bank Sav. Life Ins. 
Co.. 23 F. 2 d 366, 37 N.M. 346 . 

‘‘abllity to pay,” as used in 
ftgreement between slster dece», 


dent which provided that decedent 
was to pay sister an agreed wage 
for Services performed if and when 
decedent was able to do so and at 
some time in future after he had 
completed payment on certain In- 
vestment, meant the ability to pay 
in the ordinary course of decedenfs 
accustomed way of life, and not by 
liquidating his business, his life In¬ 
surance, and the last of his clothing 
and personal eflCects.—^Binzel v. Vieh- 
mann, 106 P.2d 187, 111 Mont. 6. 

80. U.S.—^Arkansas Amusement Cor¬ 
poration V. Kempner, C.C.A.Ark.. 
57 P.2d 466. 

Cal.—^Monroe v. Grolier Soc. of Lon- 
don, 281 P. 504, 208 Cal. 447, 66 
A.L.R. 989. 

Ind.—^Phelps v. Stutz Motor Car Co. 
of America, 161 N.E. 677, 87 Ind. 
App. 609. 

N.Y.—Parsil v. Emery, 272 N.Y.S. 
439, 242 App.Dlv. 653—^Hines v. 
Ziegfeld, 226 N.Y.S. 662, 222 App. 
Div. 643. 

Tex.—^Dallas Hotel Co. v. Lackey, 
Civ.App., 203 S.W.2d 557, 

39 C.J. p 42 note 12. 

Contracts of employer with, and by- 
laws of, labor unions as part of 
contract see infra § 28 (41). 

Two instmmeuts 

Where employer retained flrst in- 
strument which bore signature of 
employee but not employer^s signa¬ 
ture, and employee kept a second in- 
strument which was signed only by 
employer, but parties thought both 
writings were substantially identi- 
cal, both Instruments shouid be con¬ 
strued together, at. least to exteht 
that the provisions of eaoh did not 
exclude those of the other, in deter- 
mining the terms of the employment 
contract.—Clements v. Knighton, La. 
App., 1 So.2d 139. 

81. U.S.—^Keith v. Kelejrmann,, C.C. 
N.T., 169. F, 196.! 

39 C.J. p 42 note 13. 

82. Ala.—^Peaeock v. ViPgini,a-Caro- 
lina Chemical Co., 130 So. 411, 221 
Ala. 680. 

39 aj. p 42 note 10. 
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83. N.Y.—Parsil v. Onyx Hosiery, 
221 N.Y.S. 174, 220 App.Div. 148, 
affirmed 159 N.E. 651, 246 N.Y. 659. 

84. Conn.—Boucher v. Godfrey, 178 
A. 655, 119 Conn. 622. 

Miss.—Corpus Juris clted iu Texas 
Co. V. Jackson, 1'6'5 So. 546, 560, 174 
Miss. 737. 

Va.—Rudiin v. Parker, 43 S.E.2d 918, 
186 Va. 647. 

39 C.J. p 42 note 14. 

IMIastex^B failure to exerclse powers 
If contract creates relation of 
master and servant, master cannot 
avoid its consequences by refraining 
from exercising powers thereby con- 
ferred, although he does so under 
belief that contract did not create 
such relation.—Texas Co. v. Jackson, 
166 So. 546, 174 Miss. 737. 

85. TJ.S.—^Atkinson v. New Britain 
Mach. Co., C.C.A.I11., 154 P.2d 896 
—Ohio Marble Co. v. Byrd, C.C.A. 
Ohio, 65 P.2d 98—^Detroit Graphite 
Co. V. Hoover, C.C.A.Mass., 41 F.2d 
490. 

Ky.—Louisville & N. R. Co. v. Bry- 
ant, 92 S.W.'2d 749, 263 Ky, 678.. 
Mich.—0'Connor v. March Automatic 
Irr. Co., 218 N.W. 784, 242 Mich. 
204, affirmed 223 N.W. 228, 246 
Mich. 593. 

Miss.—Corpus JUrls clted lu Texas 
Co. V. Jackson, 166 So. 646, 650, 
174 Miss. 737. 

Mo.—Zeppenfeld v. Morgan, App., 168 
S.W.2d 9,71. 

N.T.—Wagner v. G. Gaudig & Blum 
Corporation, 228 N.Y.S. 139, 222 
AppiDiv. 254. 

39 C.J. p 42 note 16. 

OontroUlug effect given practical 
construction adopted by 'parties.— 
Louisville & N. R. Co. v. Bryant, 92 
S.W.2d 749, 263 Ky. 578. 

An Involuntary oct of on-^ of the 
parties cannot be relled on as show- 
ing his construction and interpreta- 
tion of the contract.—'Carson v. Man¬ 
or Baking Co., Mo.App., 138 S.W.2d 
43. 
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terpretation more favorable to one of the litigunts.^6 

C^nstmction against party preparing' contract 
Wbxire an employment contract is ambiguous,*^ it 
will be construed most strongly against the party 
preparing it or employing the words concerning 
which donbt arises,^^ and this, of course, applies 
to contracts prepared by the employer,^^ and ambig- 
tious language iised by the cmployer will be given 
the meaning which the employer oiight reasonably 
to have u-nderstood that the employee would put 
on it^ Morcover, it has been held that, where a 
contract contains coercive and harsh provisions 
bearing on the employee, it will be construed by the 
courts liberally in his favor.^l 

Writin^ and printing. An express written addi- 
tion to the priated provisions of a contract is 
deemed to be significant of the intentions of the 
parties, and of goveming force,* 2 :r a^^ printed pro¬ 
visions may be disregarded in construing a contract 
when it appears that a printed form was intended 
for use under other circumstances and is not rea¬ 
sonably applicable to the situation.93 

Rides and regulations of employer, A regula- 
tion of the employer as to applications for employ- 


ment cannot prevent the making of a contract with- 
out regard to such rule, or affect it when made,^^ 
and a nile adopted by the employer several years 
after the beginning of an employment does not form 
part of the contract of employment.®® 

b. Implied Terms 

An empl3yment contract includes not oniy what fs 
expressiy stated, but also what is necessarily implfed 
from tho nature of the relationship created, the lan- 
guage used, and the conduct of the parties. Usages 
or customs and rules of law may become a part of the 
contract. 

An employment contract includes not only what 
is expressiy stated, but also what is necessarily im¬ 
plied from the nature of the relationship created,®® 
the language used,®^ and the conduct of the par¬ 
ties.®® Also usages or customs prevailing in the 
particular employment and principies and rules of 
law applicable thereto become as much a part of the 
contract as though they were expressiy incorporat- 
ed or referred to therein.®® Ordinarily the em¬ 
ployee will be taken to have impliedly agreed to 
perform satisfactorily the work assigned to him,^ 
"and to be loyal, diligent, faithful, and obedient.® 
More specifically, the law implies that the employee 


86. La.—Dunbar v. Orleans Metal 
Bed Co., 82 So. 889, 146 La. 779. 

87. N.J.—Perfect Laundry Co. v. 
Marsh, 191 A. 774, 121 N.J.Eq. 588. 

88. Ky.—Simon v. Neptune Mfg. 
Co., 147 S.W.2d 1024, 286 Ky. 340. 

N.T.—National Cash Register Co. v. 
Remington Arms Co., 209 N.T.S. 
40, 21*2 App.Div. 343, afflrmed 151 
N.E. 144, 242 N.Y. 99, reargument 
denied 152 N.E. 431, 242 N.T. 569. 

89. D.C.—National Symphony Or¬ 
chestra Ass’n of Washington, D. 
C., V. Konevsky, Mun.App., 44 A. 
2d 694. 

Mo.—MoClintock v. Skelly Oil Co., 
114 S.W.2d 181, 232 Mo.App. 1204. 
N.Y.—Prescott v. BufCalo Fir« Ap- 
pliance Corporation, 260 N.T.S, 
840, 237 App.Div, 198, afflrmed 

188 N.E. 27, 262 N.T. 475—La Juett 
V. Coty Mach, Co., 275 N.T.S. 822, 
163 Mlsc. 410. 

39 C.J. p 43 note 17. 

Tlie piupose of the rnle is not to 
punish the employer or to deprive 
him of contractual rights, or to Im- 
pair the operation of contract fairly 
and plainly expressed, but to pro¬ 
mote justice.—McClintock v. Skelly 
Oil Co., 114 S.W.2d 181, 232 Mo.App. 
1204. 

90. Colo.—Tritch Hardware Co. v. 
Donovan, 221 P. 881, 74 Colo. 350. 

39 C.J. p 43 note 18. 

91. x;.S.—Standard Plunger Eleva¬ 
tor Co. V. Stokes, N.T., 212 F. 893, 
129 C.C.A. 413. 


N.T.—Baseball Players Fraternity v. 
Boston American League Base Ball 
Club, 151 N.T.S. 557, 166 App.Div. 
484, affirmed 117 N.E. 1061, 221 N. 
T. 704. 

92. ' Tex,—Dallas Hotel Co. v. Lack- 
ey, Civ.App., 203 S.W.2d 657. 

39 C.J. p 43 note 20. 

93. 111.—^Ripon v. Alcazar Amuse- 
ment Co., 197 111.App. 416—^Hoey v. 
Alcazar Arnusem-ent Co., 197 111. 
App. 411. 

94. Tex.—^International Harvester 
Co. V. Campbell, 96 S.W. 93, 43 Tex. 
Civ.App, 421. 

95. 111.—Cleveland, C. C. & St. L. R.* 
Co. V. Jenkins, 51 N.E. 811, 174 111. 
398, 66 Am.S.R. 296, 62 L.R.A. 922. 

96. N.T.—Daurizio v. Merchants’ 
Despateh Transp. Co., 274 N.T.S. 
174, 152 Misc. 716. 

39 C.J. p 42 note 9 [a]. 

One employed as the genaral znan- 
agev of a hnsiness is entitled to exer- 
cise all of the authority over the 
transaction of the business that the 
employer had, subject to the terms 
of the contract.—Zeppenfeld v. Mor¬ 
gan, Mo.App., 185 S.W.2d 898. 
Implied tmst 

Where employee, when entering 
employmeht, deposited money as se- 
curity, the employer became by im- 
plication trustee thereof.—(Jirl v. 
Grand Union Co., 161 A. 429, 105 
Pa. Super. 371. , 

97. Cal.—Gregg v. McDonald, Z39 P. 
373, 73 Cal.App. 748. 
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Mass.—McNally v. Schell, 199 N.EL 
748, 293 Mass. 356. 

Faymeat of salao^ 

An agreement by one person to em- 
ploy another at a given salary Im- 
ports an undertaking by the employer 
to pay the employee the stipulated 
salary.—Comery v. Globe Automatic 
Sprinkler Co., 12 N.T.S.2d 206, 257 
App.Div. 911. 

SSscltLSlre xight to Services 
Tex.—ElUott-Greer Office Supply Co. 
V. Martin, 86 S.W.2d 635. 126 Tex. 
112 . 

98. Conn.—Boucher v. Godfrey, 178 
A. 665, 119 Conn. 622. 

Bules of employeor 

By continuing employment wlth 
knowledge of rules of company, em- 
ployees impliedly accepted them as 
terms of the employment.—Boucher 
v. Godfrey, supra. 

99. U.S.—N. L. R. B. v. Knoxville 
Pub. Co., C.C.A.6, 124 P.2cL 875. 

,Cal.—Lockheed Aircraft Corp. v. 
Superior Court of Los Angeles 
County, 171 P.2d 21, 28 Cal.2d 48i. 
111.—Orminski v. Hyland Elee. Sup¬ 
ply Co., 62 N.E.2d 14, 326 Ill.App. 
392. 

La.—Legal Rate Loan Co. v. Bouan- 
chaud, App., 148 So. 101. 

Tenn.—^Hammett v. Vogue, Inc., 165 
S.W.2d 677, 179 Tenn. 284. 

1. U.S.—^F. S. Royster Guano Co. v. 
Hali, C.C.A.N.C., 68 F.2d 633. 

2. Pa. —^Bernstein v. Lipper Mfg. Co., 
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will fartlifully perfarm tht duties reasonably re- 
quisred of him in the manner directed by the em- 
^oyer.3 The court cannot read something into the 
contract, however, that is neither expressed therein 
nar implied from anything in the contract or from 
the surrounding circumstances,^ and the implied ob- 
ligation of the empkyee ’to be loyal and faithftil 
to his employer does not i>revent him from engag- 
ing in whatever activities he chooses outside of his 
employment as long as they are not inconsistent 
with his duties to his employer.5 

Authority to employ assistants, Ordinarily a 
servant has no implied authority to employ assist- 
ants.® A servantes authority to employ assistants 
may be implied, however, from the nature of the 
work to be performed, from the general course of 
conducting the business of the master by the serv¬ 
ant, or from the circumstances of the particular 
casc,^ and in case of an emergency where a servant 
is unable to perform the work himself it has been 
held that he may employ an assistant.^ 

a Faities 

A person expressfy employed by an Individual on 
b«half of another person, Corporation, or other entity 
beoomes the servant of the latter; whether or not a 
contract entered into by more than two parties is Joint, 
•everai, or Joint and several Is dependent on the in- 
tentlon of the parties. 

A person expressly employed by an individual on 
behalf of another person, Corporation, or other enti¬ 
ty becomes the servant of the latter,^ and a contract 
of employment made through an employment agen- 
cy, naming applicant, the employer, and the per¬ 
son authorizing the hiring, does not make the latter, 
but the one so named, the employer.^® The addi- 


tion of the word '^trustee'' to a writing signed by 
the employer does not, however, make the latter any 
the less an employer when the employee does not 
know whom the employer represents.^i Although 
there may be a more or less complete identity in the 
stock ownership of two or more corporations, as 
long as they remain distinet legal entities, an em- 
pioyee of eme is not to be regarded as an employee 
of the others,i2 but where the servant, although em¬ 
ployed by one company, is with the knowledge and 
consent of the others acting for them also, the re- 
lation may be regarded as existing as to them.l3 
Where two parties are jointly interested in a busi¬ 
ness, the presumption is that those employed in 
such business are the servants of both, although the 
actual employment and control are by one.^^ 

Joint or several, Whether or not a contract of 
employment entered into by more than two parties 
is joint, several, or joint and several is dependent 
on the intention of the parties.^® 

§ 8. —— Commencement and Duration of 
Employment 

a. In general 

b. General or indefinite hiring 

c. Contracts for permanent or life em¬ 

ployment 

a. In General 

The commencement and duration of Services under 
a contract of employment are controlled by the inten¬ 
tion of the parties, as gathered from the terms of the 
contract and thp surrounding circumstances. 

The conomencement and duration of Services un¬ 
der a contract of employment are controlled by the 


im A. 770, 307 Pa. 36—Scotzin v. 
Brown, Com.Pt, 53 Dauph.Co. 129. 

8. Fla.—Haiman v. Cundersheimer, 
m So. 199. 130 Pia. 109. 

4, Mo.—^MoClintock v. Skelly Oil Co., 
114 S.W.2d 181, 232 Mo.App. 1204. 
&. Ohio.—^Mlller Agency Co. v. 
Qreene, 177 N.R 634. 39 Ohio App. 
603. 

6. Pa.—Jacamino v. Harrison Motor 
Preigrlit Co., 6 A.2d 393, 135 Pa. 
Super. 356. 

Autliority of servant to. employ as- 
, sistant as affeoting employez^s 
llabUity to: 

Injured assistant see infra § 177. 
Third persons injured by assistant 
see infra § 564. 

7. Pa.—Jacamino v. Hairlj^on Motor 
Ehi^igrht Co., supra. 

Sm Pa.—Jacamino v. Harrison Motor 
IPteig^ht Co., supra. 

•«mexfifeacy,” as used in nile per- 
mittin^ a s&rv&nt to engra^e an as¬ 


sistant in case of an emergency, im- 
plies necessity for assistance.—Jaca¬ 
mino V. Harrison Motor Freigbt Co., 
supra. 

9. One employed before organlzation 
of syndlcate by syndicate^s sales 
manager becomes employee of syndl¬ 
cate, not of sales manager personal- 
ly.—Byrnes v. Chase Nat. Bank, 232 
N.Y.S. 224, 225 App.Div. 102, affirmed 
168 N.E. 423, 251 N.Y. 551. 

10. N.Y.—Schon v. Messer, 194 N. 
Y.S. 245. 

11. N.Y.—^Whalen v. Ruegamer, 108 
N.Y.S. 38. 123 App.Div. 685. 

39 0.J. p 43 note 29. 

Becognitlon of employer 
Where first contract contemplated 
thai defendant's personal liability as 
employer should cease on exeeution 
of trust^which was to assume liabil¬ 
ity until formation of Corporation 
which was to assume the liability, 
and after trust was exeeuted a sec- 
ond contract referred to defendant 
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as “Trustee under a certain Trust 
Agreement,” and after formation of 
Corporation plaintifC recognized Cor¬ 
poration as his employer, defendant 
was not liable individually under sec- 
ond contract notwithstanding such 
contract provided that it superseded 
all previous contracts.—^Pateh v. 
Stahly, C.C.A.Ind., 135 P.2d 269, cer¬ 
tiorari denied 64 S.Ct. 54, 320 XJ.S. 
750, 88 L.Ed. 446. 

19. Wis.—^Bosanich v. Chicago, N. S. 
& M. R. Co., 181 N.W. 297, 173 Wis. 
280. 

13. Idaho.—Barrow v. B. R. Lewls 
Lumber Co., 96 P. 682, 14 Idaho 698. 

111.—Asplund V. Conklin Constr. Co., 
165 IlLApp. 44. 

14. Minn.—^McMahon v. Davidson, 12 
Mlnn. 357, appeal dismissed 14 S. 
Ct. 1200. 154 U.S. 666, 19 L.Ed. 62. 

15. *Or.—^Pitts V. Crane, 236 P. 475, 
114 Or. 693. 

Pa.—Pick V. aup, Com.Pl., 32' Berks 
Co.L.J. 133. 
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intention of the parties.^® Ordinarily the terms of 
the contract are controlling,!^ but if ambiguity ex- 
ists therein the intent of the parties may he sought 
in the circum st ance s surrounding the transaction, 
including the situation and obj^t of the parties,^8 
and the practical construction placed on the agree- 
ment by the parties.^Q Where no time is fixed in 
a contract of employment at which the person em- 
ployed is to commence work, the presumption is that 
he is to commence either at once or within a rea- 
sonable time.2® 

The duration of a contract for a definite period 
is not affected by a change in the duties required 
of an employee^l or by the fact that the period spec- 
ified is stated to be a probationary period ,22 nor is 
such a contract made indefinite by the fact that it 
may be terminated by reason of a condition subse- 
quent,23 and, when it appears to have been the in¬ 
tention of the parties to create an employment for 


§ 8 

a definite period, it will not be changed into an em¬ 
ployment for a shorter period by reason of the fact 
that the salary is payable at specified intervals dur- 
ing the time fixed.24 It has been hel<i, where a 
servant employed on a monthly basis starts to work 
in the middle of a month, that payment on the first 
of the succeeding month makes the new month run 
from that date.25 

A hiring for a specified sum for a named period 
may be construed as a hiring for the period named 
when there are other circumstances in the case sup- 
porting such construction, 2 ® and it will be so con¬ 
strued when the other circumstances in the case are 
such that it would be unreasonable to suppose that 
the intention of the parties was otherwise.27 

b. General or Indeffinite Hiring 

Ordinarily a genera! or Indefinite hiring is presumed 
to be a hiring at will, and according to some authori- 
ties the fact that the contract specifies a salary pro- 


16. Idaho.—Corpus Juris cited iu 
Weed V. Idaho Copper Co., 10 P.2d 
613, 619, 61 Idaho 737. 

Ky.—^Elamilton Carhartt Overall Co. 
V. Short, 197 S.W.2d 792, 303 Ky. 
423—Corpus Juris cited in Futnam 
V. Producers' Live Stock Marketing 
Ass’n, 76 S.W.2d 1075, 1076, 256 
Ky, 196. 

N.J.—^Dennis v. Thermoid Co„ 25 A. 

2d 886, 128 N.J.Law 303. 

N.T.—Hollwedel v. DufCy-Mott Co., 
188 N.B. 266, 263 N.Y. 95, 90 A.L.R. 
1312. I 

Tenn.—Combs v, Standard Oil Co. of 
Louisiana, 69 S.'W’.2d 525, 166 Tenn. 
88 . 

Tex.—^Dallas Hotel Co, v. Lackey, 
CiV.App., 203 S.W.2d 657. 

39 C.J. p 43 note 36. 

Termlnation of relation in general 
see infra §§ 29-40. 

17. Mich.—Muir v. Leonard Refrig:- 
erator Co., 267 N.W. 723, 269 Mich. 
406. 

Minn.—Steward v. Nutrena Feed 
Mills. 244 N.W. 813, 186 Minn. 606. 
N.Y.—Meo V. Bloomgarden, 261 N.Y.S. 
279, 237 App.Div. 326, appeal dis- 
missed 186 N.B. 207, 262 N.Y. 72. 
89 C.J. p 43 note 35. 

Conseoutlve weeks 
Contract for a specified number of 
weeks is clearly intended as an un- 
dertaking* to employ for consecutive 
weeks.—Mackenzie v. King, 30 Ha- 
waii 230. 

Period impUed 

A contract for employment of 
plaintifC as manager of defendanfs 
business, giving him all of flve years, 
if he chose to take it, within which 
to make his payment for a one-third 
interest in the business, was held to 
imply that plaintifC should have the 
right* to continue in defendanfs em¬ 
ploy during full term of five years, 


unless he should elect sooner to pay 
purchase price for interest which he 
had agreed to buy.—Gregg v. Mc¬ 
Donald, 239 P. 373, 73 Cal.App. 748. 
Fxoviaion for stock purchase 

Provision, in contract employing 
plaintifC for a definite term at a defi¬ 
nite compensation, which authorized 
plaintifC under certain conditions to 
purchase forty nine per cent of capi¬ 
tal stock of corporate defendant at 
end of his term, was a separate ele- 
ment, and did not change the em¬ 
ployment to one at will.—Royce v. 
Delta Intern. Industries, 63 N.Y.S.2d 
369, 

IS. 111.—Davis V. Bnglestein. 263 111. 
App. 57. 

Ky.—Hamilton Carhartt Overall Co. 
V. Short, 197 S.W.2d 792, 303 Ky. 
423—^CSorpus Juris cited in Putnam 
V, Producers’ Live Stock Marketing 
Ass’n, 75 S.W.2d 1075, 1076, 266 
Ky. 196. 

N.Y,—Hollwedel v. DufCy-Mott Co., 
188 N.E. 266, 263 N.Y. 95, 90 A.L.R. 
1312. 

Pa.—Trainer v. Laird, 183 A. 40, 320 
Pa. 414. 

39 C.J. p 43 note 36. 

19. TJ.S.—^Atkinson v. New Britain 
Mach. Co., C.C,A.I11., 154 F.2d 895. 

20. 111.—Barnard v. Babbitt, 54 111. 
App. 62. 

39 C.J. p 44 note 36. 

The acceptanoe of an offer of em¬ 
ployment has been held to mark the 
commencement of the contract.—Nel- 
son V. l^amlin, 155 N.E. 18, 258 Mass. 
331. 

21. 111.—Kinney v. Calumet Pub. Co., 
167 111.App. 369. 

22. N.Y.—Royce v. Delta Intern. 
Industries, 63 N.Y.S.2d 369, 

23. N.Y.—Hebberd v. Lath Co., 152 
N.Y.S. 1083, 90 Misc. 350. 
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24. Ala.—^Adams v. Stewart, 153 So. 
401, 228 Ala. 194. 

La-—Eberle & Co. v. C. C. Tank & 
Boiler Workg, 5 La.App. 268. 

Mich.—Pryor v. Briggs Mfg. Co., 
20 N.W.2d 279, 312 Mich. 476, 161 
A.L.R. 699. 

Ter.—^Dallas Hotel Co, v. Lackey, 
Civ.App., 203 S.W.2d 657. 

39 C.J. p 46 note 45. 

25. Ter.—Crater Oil Co. v. Voorhies, 
CiV.App., 280 S.W. 849. 

26. R.I.—Minor v. Narragansett 
Mach. Co., 42 A.2d 711. 

Circumstances cousidered 
Agreement for period of time men- 
tioned as that for payment, or as ba¬ 
sis for payment, is indicated if one 
party to employment contract pays 
consideration aside from his promise 
to employ or to serve, or if employ¬ 
ment is important one and of such 
kind that temporary appointment 
would not be likely to be tnade, or if 
employee has made important change 
in his general relations in order to 
accept position and employer has no- 
tice thereof, or has given up position 
j of some value in order to enter em¬ 
ployment.—Holcomb & Hoke Mfg. Co. 
V. Younge, 8 N.E.2d 426, 103 Ind,App. 
439. 

2’?. R.I.—^Hatch v. Sallinger, 133 A. 

621, 47 R.I. 395. 

39 C.J. p 45 note 41. 

Employmeint of instructor 

A manufacturing company^s em¬ 
ployment of instructor In its techni- 
cal training school at specified sum 
per month for no definite period of 
time was not a hiring at will, but by 
the month, in view of the nature of 
the Services performed by an Instruc¬ 
tor.—Pryor v. Briggs Mfg. Co., 20 
N.W.2d 279. 312 Mich. 476, 161 A.L.R. 
699. 
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portionate to unita of time which are commofWy used 
for tbe ptirpaae of accounting or payment does not of 
Itseif ralse a presumptlon that the parties have agreed 
that the employment is to continue fer the stated unit 
of time, 

Where the contract of cmploynient is general and 
indefinite and cx>ntains no provision rcspecting the 
duration of the employment, there is some diversity 
of opinion with respeet to the duration of the em- 
ployment.^ The '*EngIish view,” so called, tends 
to a construction establishing a contract for a defi¬ 
nite term if this can be spelled out of the language 
«sed,25 and this view finds some support in Ameri¬ 
can decisions.2® On the other hand, it has been 
stated that the "American view" tends toward a 


hdding that the hiring is at will, unless the con- 
trary be fairiy plain,3i and in the United States a 
general or indefinite hiring, or a hiring under a 
contract which does not specify a definite time or 
prescribe conditions which determine the duration 
of the rdation, ordinarily is regarded as, or is pre- 
sumed to be, a hiring at This resuit does 

not, however, invariably foHow,^ and the presump- 
tion of a hiring at will is rebuttabie,^ 

The duration of the employment under such con- 
traets depends on tbe intention of the parties,55 
and each case must be determined on its own 
facts.35 In ascertaining the intention of the par¬ 


as, K.J.—WilHs v. Wyllys Corpora¬ 
tion, 119 A. 24, 98 N.J.Law 189. 

as. N.J.—WilUs V. Wyllys Corpora¬ 
tion. supra. 

39 C.J. p 4« noto 48-p 48 note 60. 
XoM emplosmUiSait ralses so pre- 

smnpUos of contract for definite 

time.—Toone v. Skoruiwski, 1B4 A. 

621, 9 N.J.Misc. 3S1. 

30, N.J.—^I>ennis v. Thermoid Co., 25 
A.2d 88«, 138 N.J.Law 303—Essbee 
Anausement Corp. v. Greenhaus, 177 
A. 5«3, 114 K.J.Law 492—I>onnenan 
V. Halsey, 176 A. 176, 114 N.J.Law 
175—V. Wyllys Corporation, 
119 A. 24, 98 180. 

31- Jf.J.—Willls V. Wyllys Corpora¬ 
tion, supra 

33» U.S.—^Pahrenwald v. Obio Steel 
Foundry Co., C,CAu.Ohio, 16 P.2d 
65 S—American Merchant Maxine 
Ins. Co. V. Xietton, C.C.A.N.Y., 9 P. 
2d 799, certiorari denied Letton v. 
American Merebant Marine Xns. 
Co., 46 S.CL 483. 271 C.S. 668, 70 
L.Ed. 1142. 

Cal.—Thacker v. American Poundry, 
App., 177 P.2d S22—Lynch v. Gagr- 
non, 274 P. 584. 96 Cal.App. 512. 

Conn.—Corpus Juris oltod iu Boueber 
V. Godfrey, 178 A. 655, 657,' 119 
Conn, 622, 

III.—^Wbite V. American Elee. Pusion 
Corp., 65 >r.B.2d 234, 328 IlIApp. 
128—^Pachs V. Welbert, 233 IliA.pp. 
556. 

Ind,—^Montgromerj^ Ward & Co. v. 
Gufffnet, 45 K.E.2d 337, 112 Ind. 
App. 661. 

Ky.—Corpus JUris cited ia Putnam 
V. Prodttcers’ Live Stock Marketing 
Ass^n, 75 S.W.2d 1075, 1076, 256 
Ky. 196. 

Mlnn.—^Steward t. Nutrena Peed 
Mills, 244 X.W. SIS, 186 Minn. 606. 

CbrpiLB Juzis dtod iu Blonder 
V. United HetaiI Employees of 
Newark, Local Xo. 108, 15 A.2d 
826. 128 X.J,Eq. 41. 

GuUckson v. Segflin Const Co., 
373 N.T.S. 908, 152 Misc. 624—Rice 
V, Eimiiurst Cont. Co., 66 N.T.S.2d 
765. 

S7J[> . O o rpa s Juxis cUad i& Wood y. i 


f Buchanan, 6 ]Sr.W.2d 680, 682, 72 
! X.P. 216. 

i Pa.—Slonaker y. P. G. Publisbing: 
Co., 13 A.2d 48, 338 Pa. 292—Train- 
er V. Laird, 183 A. 40, 320 Pa 414— 
Swayne y. Pressed Steel Car Co., 
147 .A 837, 298 Pa 31—Jones v. 
Pittsburgh Mercantile Co., L45 A. 
80, 295 Pa. 219—^Moyer v. Heilveil, 
4*9 -4.2d 514, 159 PaSuper. 610— 
Lucacher v. Kerson, 45 A.2d 245, 
158 Pa.Super. 437, affirmed 48 A.2d 
857, 355 Pa 79—^Hay v. Pittsbnrgh 
Lodge Xo. 46, Loyal Order of 
Moose, 8 A.2d 434, 137 PaSuper. 
205—^Kostenbader v. Schoeneck 
Farms, 4 A.2d 199, 134 PaSuper. 
334—Johnson v. Spear & Co., 186 
! A. 313, 122 Pa.Sup€r. 526—^Howard 
V, Slegel, 184 A. 272, 121 Pa.Super. 

I 519—Subers v. Dewart Milk Prod- 
‘ ucts Co„ Com.Pl., 14 Northumb.L. 

I J. 344. 

I Tenn.—Combs v. Standard Oil Co. of 
j LouLsiana 69 S.W.2d 525, 166 Tenn. 

I 88—Corpus Juris guoted iu Ameri- 
I can Nat. Ins. Co. v. Jackson, 12 
Tenn. App. 305, 308—^Hu&hes v. 

Taubel-Scott-Kitzmiller ' Co., 6 
I Tenn.App, 432. 

I Tex,—^Ballas Hotel Co. y. MeCue, 
Ciy.App., 26 S.W.2d 902—McKin- 
ney v. Smith, Civ.App., 271 S.W. 
247. 

Va—^Hoftman Specialty Co. v. Pe- 
louze, 164 S.E. 397, 158 Va. 586. 
Wyo.—Lonj v. Porbes, 136 P.2d 242, 
68 Wyo. 533—Casper Nat. Bank v, 
Curry, 65 P.2d 1116, 51 Wyo. 284, 
110 A.L.R. 360. 

39 C.J. p 44 note 39. 

Contracts for permanent or life em¬ 
ployment as general or Indefinite 
hirings see infra subdiyision c of 
this section. 

Termination of contracts for indefi¬ 
nite term see infra i 31. 

Undex Toid cos;tra<!t foor definite tecrm 
Where the parties enter into a 
contract for a definite term, but the 
contract is void, it has been held 
that an indefinite hiring resuits.— 
Brown v. Oneida Knitting Mills, 277 
N.W. 653, 226 Wia 662. 
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A contract preserlMng tlte oendi. 
tions which determine its duration, 
although not setting a date by refer- 
ence to the calendar, is not an indefi¬ 
nite hiring terminable at will.— 
Deucht V. Storper, 44 N.T.S.2d 35®. 

A hiring from ttrouth to month. is 
time employment, as distinguished 
from employment at will. 

N.Y.—^National Cash Register Co. v. 
Bemington Arms Co., 209 N.Y.S. 
40, 212 App.Div. 343, aflSrmed 151 
N.B. 144, 242 N.Y. 99, reargnment 
denied 152 N.E. 431, 242 N.Y. 569. 
Tex.—Crater Oil Co. v. Voorhies, Civ. 
App., 280 S.W. 849. 

33. Ky.—Putnam v. Producers' Live 
Stock Marketing Ass^n, 75 S.W.2d 
1075, 266 Ky. 196. 

Pa.—Slonaker v. P. G. Publishlng 
Company, 13 A.2d 48. 338 Pa. 292— 
Lucacher y. Kerson, 45 A.2d 245, 

158 Pa.Super. 437, afflrmed 48 A, 
2d 867, 355 Pa. 79. 

34. ya.—^HofCman Specialty Co. v. 
Pelouze, 164 S.E. 397, 158 Ta. 586. 

35. Ala.—^Peacock v. Virginia-Caro- 
lina Chemical Co., ISO So. 411, 221 
Ala. 680. 

Ky.—^Putnam y. Producers* Live 
Stock Marketing Ass*n, 76 S.W.2d 
1075, 266 Ky. 196. 

La.—^Binnion v. M. ■ & D. Drugs, App., 
8 So.2d S07. 

MAss.—Lane v. Epinard, 63 N.E.2d 
463, 318 Mass. 664. 

N.J.—^Dennis v. Thermoid Co., 25 A. 

2d 886, 128 N.J.Law 303. 

Pa.—Slonaker v. P. G. Publishing 
Company, 13 A.2d 48, 338 Pa. 292 
—Moyer v. Heilveil, 49 A.2d 614, 

159 Pa.Super. 610—^Lucacher v. 
Kerson, 45 A.2d 245, 168 Pa.Super. 
437, afflrmed 48 A.2d 867, 355 Pa. 
79—^Kostenbader v. Schoeneck 
Parms, 4 A.2d 199, 134 Pa.Super. 
334. 

36. 111.—Davis V. Englestein, 263 111. 
App. 57. 

Ky.—Putnam v. Producers' Live 
Stock Marketing Ass’n, 76 S.W.2d 
1075, 256 Ky. 196. 

Tex.—^Western Union Telegraph' Co, 
V Eckhardt, CoimApp., 20 S.W.2d 
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ties, the court may consider custotns affecting the 

employment,37 the nature of the einployment,38 the 
construction placed on the contract by the parties,38 
and any other facts and circumstances showing 

their intention 

The fact that the contract specifies a sahry or 
wage proportionate to units of time which are fre- 
quently used for the purpose of accounting or pay- 
ment, such as a month or a year, is evidence, in 


M 

connection with other relevant facts, indicating that 
the agreement is for such unit,^^ and tnay, some- 
times by virtue of statutory provisions, show or 
raise a presumption that the employment is to con¬ 
tinue for the stated unit of time, ^2 and such fact is 
often determinative,^3 but according to a numiber 
of authorities such fact does not of itsclf show or 
raise a presumption that the parties have agreed 
that the employiaent is to continue for the stated 
unit of time.*^^ 


Dallas Hotel Co. v. McCue, 
(CiV.App., 25 S.W.2d S02. 
eoaitract B.ot sli®wn. 

—Hughes v. Taubel-Scott-Kitz- 
miller Co., 6 Tenn.App. 432. 

;37, Ala.—Coi?pus Juris duotsd Iu 
peacock v. Virginia-Carolina Chem¬ 
ical Co., 130 So. 411, 412, 221 Ala. 

'eao. 

l,a.—Corpus Juris quoted ia Hussell 
V. White Oil Corporation, 110 So. 
70, 71, 162 La. 8—^Binnion t. M. & 
D. Drugs, App., 8 So.2d 307. 

Pa.—Trainer v. Laird, 183 A. 40, 320 
Pa. 414. 

■Tex.—^Western Unlen Telegraph Co. 
p, jSckhardt, Com.App., 20 S.W.2d 

' '769—cEiallas Hotel Co. v. McCue, 
‘av.App,, 25 S.'W.2d 302. 

*89 C.J. p 45 hote 40, 

^ Ala.—rPeacock v. Virginia Caro- 
lina Chemical Oq., ^30 So. 411, 221 
Ala. 680. 

■fjs ^—Binnion y. ^ D, Brugs, App., 

8 So.2d 307. 

^ich.—^Pryor y. Briggs Mfg. Oq., 20 
N.W.2d 27{9, 31.2 ‘ M|cl^. 476, 161 
A.L.R. 639. 

■Tex.—^Dallas Hotel Gq. v. McCue, Civ. 
App., 26 S.'^.2d 962. 

j39. Tex.—^Dallas Hotel Oq. v. McCue, 
CiV.App., 25 0.W.2d 982. 

.4)0. Ala.—Corpus Juris quoted Ixi 
Peacock v. ViFginia-Qarolina Chem¬ 
ical Co.. 130 Sp. ill, 412, 221 Ala. 
686 . 

■Jll. — ^Davis V. Engdesteii^, 26 2 ?ll.App. 
57. 

JCy.—Putnam v. Producers* Live 
Stock Marketing Ass’n, 75 S.’W'.2d 
1075, 256 Ky. 196. 

^a.—Corpus ^Urls guoted Iu. Hussell 
V. White Gil Corporation, 110, So. 
70 , '71, 162 La. 9,—Binnion v. ^ 

p, Brugs, App., 8 So.2d 367. 

<iorpus Juris citod Iu Wood v. 
Buchanan, 5 N’.W.2d 680, 682, 72 If. 
D. 216. 

Pa.—Trainer v. Laird, 183 A. 40, 320 
pa. 414—^Hay v. Pittsburgh Lodge 
INTo. 46, Loyal Order of Moose, 8 
A.2d 434, 137 Pa.Super. 205—John¬ 
son V. Spear & Co., 186 A. 813, 122 
Pa.Super. 526—^Howard v. Siege}, 
184 A. ,272, 121 Pa.Super. 519. 

Tex.—^Dallas Hotel Co. v. McCue, Civ. 
App., 25 S.W.2d 902. 

39 C.J. p 4€ note 41. 

^ Ind.—Holcomb & Hoke Mfg. Co. 


V. Tounge, 8 N.E.2d 426, 103 Ind. 
App. 439. 

Mass.—Maynard v. Hoyal Worcester 
Corset Co., 85 H.E. 877, 200 Mass. 
1 . 

42. Ark.—Chas. S. Stifft Co. v. Plor- 
sheim, 169 S.W.2d 748, 203 Aric. 
1043. 

Ga.—^National Manufacture & Stores 
Corporation v. Dekle, 173 S.E. 408, 
48 Ga.App. 515. 

Ky.—^Putnam v. Producers* Live 
Stock Marketing Ass*n, 75 S.W.2d 
1075, 266 Ky. 196. 

N.Js—^Dennis v. Thermoid Co., 22 A. 
2d 535, 19 K.J.Misc. 614, affirmed 
26 A.2d 886, 128 N.J.Law 303. 

Tex.—Toung v. Lewis, 9 Tex. 73— 
Ballas Hotel Co. v. L»ackey, Civ. 
App., 203 S.W.2d 567—DaUas Hotel 
Co. V. McCue, Civ.App., 25 S.W.2d 
962. 

39 C.J. p 46 notes 43, 44. 

A couiract for a uauMd sum per' 
month for sixty days, an increase in 
the monthly salary for the next one 
hundred eighty days, and a further 
increase in the monthly salary there- 
after has been held to create a month 
to month employment.—Red Star 
Teast & Products Co. v. Hague, 167 
N.B. 393, 25 Ohk) App. 100. 

In Mlelilgrau 

(1) In an early case It was held 
that a telegram to the alleged em- 
ployee stating, TTou may come at 
once at salary of two thousand, con¬ 
di tional only upon satisfactory dis- 
chargo of husinesa," could not he re- 
lied on to make out a contract of em¬ 
ployment for a single year, since the 
language used was just as consist¬ 
ent with a contract of employment 
for a term of years,—^Palmer v. Mar- 
quette & Pacific Holling Mill Co., 
32 Mich. 274. 

(2) In later cases, however, it was 
held that the flxing of a yearly sal¬ 
ary was sufficient to establish a 
hiring for 'a year.—Southwell v. 
Parker Plow Co., 207 N.W. 872, 234 
Mich. 292—Puller y. Peninsular 
White Lead & Color Works, 69 N.W. 
492, 111 Mich. 221. 

(3) This has been regarded as 
leaving open the question of wbether 
a hiring for a monthly salary cbnsti- 
t^tes a hiring by the month.—^Pryor 


V. Briggs Mfg. Co., 20 IT.W.2d 279, 
312 Mich. 476, 161 A.L.R. 699. 

In Teunessee 

(1) Supreme court has held that 
contract for hiring at specifled ‘sum 
per annum could not be construed as 
contract for longer than year.—God- 
son V. MacPadden, 39 S.W.2d 287, 
288, 162 Tenn. 528. 

(2) However, in an earlier case, 
court of appeals quoted rule stated 
,ln Corpus Juris “that the fact that 
a hiring is at so much per day, week, 
month, quarter, or year, raises no 
presumption that the hiring was for 
such a period,"—^American N^at. Ins. 
Co. V. Jackson, 12 Tenn.App. 365, 308. 

43. Ala.—Coxpus Juris qaoied iu 
Holland v. State, 194 So. 412, 413, 
29 Ala.App. 181—^Corpus Juris cited 
lu Great Atlantic & Pacific Tea Co. 
T. Summers, 148 So. 332, 338, 25> 
Ala.App. 404, certiorari denied 148 
So. 333, 226 Ala. 635. 

39 C.J. p 46 notes 46, 47. 
glnding uot dlstorbed on appeal 
If from the facts referred to in the 
text, even standing alone, without 
any other evidence to impair its 
weight, the trial court finds a month¬ 
ly or yearly hiring, corresponding to 
the rate of wages, It has been held 
that the Inference so drawn cannot 
be disturbed on appeal.—^Kellogg v. 
Citizens’ Ins. Co., 69 N.W. 362, 94 
Wis, 664. 

44. U.S.—American Merebant Ma¬ 
rine Ins. Co. V. Letton, C.C.A.N.T., 
9 P.2d 799, certiorari denied Let¬ 
ton V. American Merchant Marine 
Ins. Co., 46 S.Ct. 483, 271 U.S. 668, 
70 L.Ed.. 1142. 

Ala.—Oorpois Juris quoted lu. Peacock 
V. Virginia-Carolina Chemical Co., 
130 So. 411, 412, 221 Ala. 686. 

111.—White V. American Elee. Fusion 
Corp., 66 N.E.2d 234, 328 Ill.App. 
128. 

iLa.—Corpus Juris tuoted in Russell 
V. White Oil Corporation, 110 So. 
70, 71, 162 La. 9—Corpus Juris 
quotod iu Binnion v. M. & B. 
Brugs, App., 8 So.2d 307, 308. 
N.T,—^Bxchange Bakery & Restau¬ 
rant V. Rifkin, 157 N.E. 130, 245 
N.T. 260, reargument denied 167 N. 
B. 895. 245 N.T. 651—Amelotte v. 
* Jacoh Deld Packing Co., 17 N.T.S.2d 
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Addiiional and ifidependent consideration, other 
than Services to be rendered, may prevent an em- 
ployment contract from being considered a hiring 
at will.45 

c. Contracta for Permanent or Life Employ- 
ment 

As a general rule, in the absence of additional stip- 
ulations as to duration, or of a good consideration ad¬ 
ditional to the rendering of the Services contracted for, 
a contract for permanent or life employment is no more 
than an indefinite general hiring or hiring at will. 

As a general rule, “permanent employment,” as 
used in contracts of employment, means steady em¬ 
ployment, a steady job, a position of some perma- 
nence, as contrasted with a temporary job or a tem- 
porary employment.^® Standing alone and by them- 
selves, the words do not mean life employment^^ 
or employment for any definite period.-^S On the 
contrary, as a general rule, in the absence of addi¬ 


tional stipulations as to duration^^ or of a good con¬ 
sideration additional to the rendering of the Serv¬ 
ices contracted for,®® a contract for permanent em¬ 
ployment is no more than an indefinite general hir¬ 
ing or hiring at will, and this has been held to be 
true of a contract for life employment.®! In other 
words, where the intent to cnter into a contract for 
permanent employment, not terminable except pur- 
suant to its express terms, is not clearly expressed, 
and there is no evidence showing consideration oth¬ 
er than a promise to render service, the assumption 
will be that, even though the parties speak in terms 
of permanent employment, the parties have in mind 
merely the ordinary business contract for a contin- 
uing employment, terminable at the will of either 
party.®2 

The duration of the employment under such con¬ 
tracts, however, depends ultimately on the intention 
of the parties,as shown by the circumstances sur- 


929, 173 Misc, 477, affirmed 24 N.T. 
S.2d 134, 260 App.Div. 984. 

Pa.—Traiuer v. Laird, 183 A. 40, 320 
Pa. 414—Swayne v. Pressed Steel 
Car Co., 147 A. 837, 298 Pa. 31— 
Jones V. Pittsburgh Mercantile Co., 
145 A. 80, 295 Pa. 219—Miller v. 
Rodd, 131 A. 482, 285 Pa. 16—Hay 
V. Pittsburgh Lodge No. 46, Loyal 
Order of Moose, 8 A.2d 434, 137 Pa. 
Super. 205—Kostenbader v. Schoe- 
neck Farms, 4 A.2d 199, 134 Pa. 
Super. 334—Johnson v. Spear & Co., 
186 A. 313, 122 Pa.Super. 526— 
Howard v. Siegel, 184 A. 272, 121 
Pa.Super. 619. 

Va.—Hoffman Specialty Co. v. Pel- 
ouze, 164 S.E. 397, 158 Va. 586. 

Wis.—Brown v. Oneida Knitting 
Mills, 277 N.W. 653, 226 Wis. 662— 
Saylor v. Marshall & Ilsley Bank, 
272 N.W. 369, 224 Wis. 611—Koskey 
V. Harnischfeger Corporation, 265 
N.W. 583, 221 Wis. 267—Brooks v. 
National Eauipment Corporation, 
244 N.W. 598, 209 Wis. 198—Mil- 
waukee Corrugating Co. v. Plagge, 
198 N.W. 394, 184 Wis. 139. 

39 C.J. P 45 note 42. 

KlriiLg at will presumed. 

111.—Puchs V. Weibert. 233 Ill.App. 
586. 

45. Mo.—Schonwald v. P. Burkart 
Mfg. Co., 202 S.W.2d 7—Fullington 
V. Ozark Poultry Supply Co., 39 
S.W.2d 780, 327 Mo. 1167. 

Effect of additional consideration o.n 
contracts for permanent or life 
employment see infra subdivision 
c of this section. 

Burrevider of XM>sltloii lield not 
oonslderatioa preventing .contract 
from being bonsidered an indefinite 
hiring.—Stanley v. Kentucky Util¬ 
ities Co., 4 S.W.2d 732, 223 Ky. 688. 
4)6. Mass.—^Weiner v. Pictorial Pa¬ 
per Package Corporation, 20 N.E. 


2d 458, 303 Mass. 123, applying 
law of New York. 

N.Y.—Arentz v. Morse Dry Dock & 
Repair Co., 164 N.E. 342, 249 N.Y. 
439, 62 A.L.R. 231. 

N.C.—Malever v. Kay Jewelry Co., 
25 S.E.2d 436, 222 N.C. 148. 

“Permanent employment" deflned 
generally see Employment 30 C.J.S. 
p 234 note 83-p 235 note 88. 

Validity of contracts for permanent 
or life employment see supra § 
6 d. 

47. N.Y.—Arentz v. Morse Dry Dock 
& Repair Co., 164 N.E. 342, 249 
N.Y. 439, 62 AX.R. 231. 

39 C.J. p 43 note 35 [d]—48 C.J. p 921 
note 69. 

48. Mo.—Minter v. Tootle-Campbell 
Dry Goods Co., 173 S.W. 4, 187 Mo. 
App. 16. 

39 C.J. p 43 note 36 [d]-48 C.J. p 921 
note 70. 

49. Mass.—Camplon v. Boston & M. 
R. R., 169 N.E. 499, 269 Mass. 579. 

Mich.—Lynas v. Maxwell Farms, 273 
N.W. 315, 279 Mich. 684. 

Minn.—Skagerberg v. Blandin Paper 
Co., 266 N.W. 872, 197 Minn. 291. 

N.Y.—^Arentz v. Morse Dry Dock & 
Repair Co., 164 N.E. 342, 249 N.Y. 
439, 62 A.L.R. 281—Brown v. Bab- 
cock, 40 N.Y.S.2d 428, 265 App.Div. 
596—Heaman v. B. N. Rowell Co., 
268 N.Y.S. 138, 236 App.Div. 34, 
motion granted and certified ques- 
tion answered 268 N.Y.S. 1075, 236 
App.Div, 775. 

N.C.—Malever v. Kay Jewelry Co., 
25 S.B.2d 436, 223 N.C. 148. 

48 C.J. p 922 note 74. 

50. U.S.—Kunz V. Colnon, D.C.Kan., 
54 F.Supp. 673. 

Cal.—Speegle v. Board of Pire Under- 
WTiters of the Pacific, 172 P.2d 867, 
29 Cal.2d 34. 
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Mich.—Adolph v. Cookware Co. of 
America, 278 N.W. 687, 283 Mich. 
661—Lynas v. Maxwell Farms, 273 
N.W. 315, 279 Mich. 684. 

N.Y.—Arentz v. Morse Dry Dock & 
Repair Co., 164 N.E. 342, 249 N.Y. 
439, 62 A.Ii.R. 231—Brown v. Bab- 
cock, 40 N.Y.S.2d 428, 265 App.Div. 
596—Heaman v. B. N. Rowell Co., 
268 N.Y.S. 138, 236 App.Div. 34, mo¬ 
tion granted and certified question 
answered 258 N.Y.S. 1075, 236 App. 
Div. 776. 

Wash.—Gensman v. West Coaat Pow¬ 
er Co., 101 P.2d 316, 3 Wash.2d 404. 
39 C.J. p 43 note 36 [d]—48 C.J. p 
922 note 75. 

51. Mich.—^Lynas v, Maxwell Farms, 
273 N.W. 31'6, 279 Mich. 684. 

512. D.C.—Littell V. Evening Star 
Newspaper Co., 120 F,2d 36, 73 
App.D.C. 409. 

Where It Is not cleiir from contract 
or surrounding circumstances or con¬ 
sideration fiirnished that parties in- 
tended that employment was to con¬ 
tinue for life or while employoe 
could render required service or em- 
ployer furnish employment, contract 
will be construed to be for indefinite 
period.—Eggers v. Armour & Co. of 
Delaware, C.C.A.Iowa, 129 F.2d 729. 
53. U.S.—Eggers v. Armour & Co. 
of Delaware, supra—Pletch4r v. 
Agar Mfg. Corporation, D.C.Mo., 45 
F.Supp. 660. 

Cal.—Bene v. La Grande Laundry Co., 
71 P.2d 351, 22 Cal,App.2d 612. 

D.C.—Littell v, Evoning Star News¬ 
paper Co., 120 F.2d 36, 73 App.D.C. 
409. 

Mass.—Carnig v. Carr, 46 N.E. 117, 
167 Mass. 644, 36 L.R.A. 612, 57 
Am.S.R. 488. 

Okl.—Roxana Petroleum Co. of Okla- 
homa V, Rice, 236 P. 602, 109 Okl. 
161. 
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rounding the making of the contract, its subject, the 
situation and relation of the parties, and the sense 
in which, taking these things into account, the words 
iised would be ordinarily understood,^^ and under 
some circumstances a contract for permanent em- 
ployment will be held to contemplate an engagement 
to endure as long as the employer is engaged in the 
same nature of business and needs the Services of 
the employee, and the employee is able and willing 
to do the Work satisfactorily and gives no cause for 
his discharge.55 Thus, where a consideration is giv- 
en by the employee other than the Services contract- 
ed for, 56 such as the release of a claim for damag- 
es,57 or where the employee gives up a position or 
business in order to enter his new employment,58 
such facts may be sufficient to show the intent of 
the parties to enter into a contract to endure for 
the life of the employee or at least as long as he 
is able to do the work and there is work to be 
done. It has been held, however, that detriment 


sustained by the employee in preparing himself to 
accept the offered employment not mutually under- 
stood as being part of the consideration,59 such as 
giving up a business or position,50 is insufficient to 
show that the parties intended more than a general 
indefinite hiring or hiring at will. 

§ 9. -Modification or Rescission 

a. Modification 

b. Rescission 

a. Modification 

The parties to a contract of employment may change 
or modify It, provided a sufficient consideration moves 
between them. An employment terminabfe at any time 
is subject to modification at any time by either party 
as a condition of its continuance. 

It is competent for the parties to a contract of 
employment to change or modify it, and thus by 
new conditions add to or qualify its terms,5i pro¬ 
vided a sufficient consideration moves between 
them.52 A contract of employment cannot be modi- 


54. TJ.S.—Fletcher v. Agar Mfg. Cor¬ 
poration, D.C.Mo., 45 F.Supp. 650. 

D.C.—Littell V. Evening Star News- 
paper Co., 120 F.2d 36, 73 App.D.C. 

409. 

Mass.—Campion v. Boston & M, R. 

R. , 169 N.E. 499, 269 Mass. 679— 
Carnlg v. Carr, 46 N.B. 117, 167 
Mass, 644, 35 L.R.A. 612, 67 Am. 

S. R. 488. 

Okl.—Roxana Petroleum Co. of Okla- 
homa V. Rlce, 235 P. 502, 109 Okl. 
161. 

Pa.—Lucacher v. Kerson, 46 A.2d 
245, 158 Pa.Super. 437, affirmed 
48 A.2d 857, 355 Pa. 79. 

48 C.J. p 921 note 68. 

55. Ala.—Alabama Mills v. Smith, 
186 So. 699, 237 Ala. 296. 

IU.—Jones V. Stoneware Pipe Co., 
277 IlLApp. 18. 

Mass.—Carnig v. Carr, 46 N.E. 117, 
167 Mass. 544, 35 L.R.A. 512, 57 
Am.S.R. 488. 

Minn.—Skagerberg v. Blandin Paper 
Co., 266 N.W. 872, 197 Minn. 291. 
N.H.—Perry v. New England Casual- 
ty Co., 100 A. 605, 78 N.H. 346. 

Okl.—Roxana Petroleum Co. of Okla- 
homa V. Rice, 236 P. 602, 109 Okl. 
161. 

Pa.—Lucacher v. Kerson, 46 A.2d 246, 
158 Pa.Super. 437, affirmed 48 A. 
2d 857, 356 Pa. 79. 

48 C.J. p 922 note 76. 

56. D.C.—Littell V. Evening Star 
Newspaper Co., 120 P.2d 36, 73 App. 
D.C. 409. 

Minn.—Skagerberg v. Blandin Paper 
Co., 266 N.W. 872, 197 Minn. 291. 
N.T.—Heaman v. E. N. Rowell Co., 
258 N.T.S. 138, 236 App.Div. 34, 
motion granted and certifled ques- 
tion answered 258 N.T.S. 1075, 236 
App.Div. 776. 

48 C.J. p 922 note 76. 


57. D.C,—Littell v. Evening Star, 
Newspaper Co., 120 P.2d 36, 73 
App.D.C. 409. 

111.—Jones V. Stoneware Pipe Co., 
277 Ill.App. 18. 

N.T.—Heaman v. E. N. Rowell Co., 
258 N.T.S. 138, 236 App.Div. 34, 
motion granted and certifled ques- 
tion answered 258 N.T.S. 1076, 236 
App.Div. 776. 

58. D.C.—Riefkin v. E. I. Du Pont 
De Nemours & Co., 290 P. 286, 
53 App.D.C. 311. 

Mass.—Carnig v. Carr, 46 N.E. 117, 
167 Mass. 644, 36 L.R.A. 512, 57 
Am.S.R. 488. 

Pa.—^Lucacher v. Kerson, 45 A.2d 
245, 168 Pa.Super 437, affirmed 48 
A2d 857, 355 Pa. 79. 

59. Mich.—Lynas v. Maxwell Farms, 
273 N.W. 316, 279 Mich. 684. 

60. La.—Page v. New Orleans Pub¬ 
lic Service, 167 So. 99, 184 La. 617. 

Mich.—^Adolph V, Cookware Co. of 
America, 278 N.W, 687, 283 Mich. 
1561 —^Lynas v, Maxwell Farms, 273 
N.W. 315, 279 Mich. 684. 

Inducemeut 

Where there was no evidence show- 
ing any declaration by the employee 
that he would not give up his pres- 
ent employment unless the employer 
would permanently employ him or 
any acquiescence hy the employer to 
such terms, but evidenced indicated 
that his former employment was 
terminating, employment contract 
was not supported by any considera¬ 
tion requiring continuance of em¬ 
ployment for any particular period 
of time.—Thacfcer v. American Foun- 
dry, Cal.App., 177 P.2d 322. 

61. Ariz.—^Mineral Basin Copper Co. 
V. Standish, 250 P. 364, 31 Ariz. 
65. 


Ga.—Evans v. Henson, 37 S.E.2d 164, 
73 Ga.App. 494, 

Okl.—Phillips Petroleum Co. v. Wi- 
dick, 52 P.2d 773, 175 Okl. 376. 
Tex.—Coxpus Juris quoted ia. L. G. 
Balfour Co. v. Brown, Civ.App., 110 
S.W.2d 104, 107. 

Vt.—^Wakefleld v. Champlain Marine 
Co., 13 A.2d 183, 111 Vt. 243. 
Wash.—^Dunlap v. West Const. Co., 
162 P.2d 448, 23 Wash.2d 827. 

39 C.J. p 48 note 62. 

Modiflcation as to oompensatlon see 
infra § 110. 

Paliure to ezecute a aew coatraot 

as contemplated by the parties is 
immaterial as respects the hinding 
efCect of an otherwise valid modifl¬ 
cation.—Lockwood V. Embalmers* 
Supply Co., 251 N.T.S. 321, 233 App. 
Div. 189. 

The hurdea of proviag a modlflca- 
tioa of the contract rests on the par¬ 
ty relying on a modiflcation to sus- 
tain his cause of action or defense. 
La.—^Lucas v. Morefield, 137 So. 633, 
18 La.App. 497. 

Mo.—^Atchison & Eastern Bridge Co. 
V. Commerce Trust Co., 179 S.W.2d 
722, 352 Mo. 884. 

Pa.—Knight v. Gulf Refining Co., 166 
A. 880, 311 Pa. 357. 

Evideuce held insulflcleiLt to show 
modiflcation.—Atchison & Eastern 
Bfidge Co. v. Commerce Trust Co^ 
179 S.W.2d 722, 352 Mo. 884—Waller 
V. Tootle-Campbell Dry Goods Co.« 
Mo.App., 69 S.W.2d 761. 

92. Cal.—Thacker v. American 
Foundry, App., 177 p.2d 322. 

La.—^De Villafranca v. International 
Trade Exhibition, 122 So. 889, 168 
La. 635. 

N.T.—Alhrecht v. Altoona Textile Co., 
242 N.T.S. 169, 229 App.Div. 784, 
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fied except by mutual consent,®^ although a condi- 
tion of emplayment imposed by a party in his in- 
terest may be waived by hini,®^ and an employ- 
ment terininable at any tinxe is subject to modifica- 
tion at any time by either party as a condition of 
its continuance,65 and may even be split up so as to 
allow a recovery for one part of a continuous Serv¬ 
ice and disallow it for another part.®® An agree- 


ment for a modiiication may be implied,®^ as by the 
employee’s continuing in the employment after the 
employer has made or annotinoed a change,®® but 
circumstances may be shown to controvert the im- 
plication of consent,®^ and it has been held that an 
employee cannot be deemed to have accepted a mod- 
ification merely by reason of having continued in 


motion grranted 177 N.E. 172, 266 
N.T. 637. 

Tex.—Farley v. Universal Mills, Civ. 

App., 116 S.W.2d 488. 

39 C.J. p 48 note 63. 

Putore emplosrmeiit 

(1) Continuance of employment 
may constitute consideration for a re- 
troactive modification. 

Arir.—Mineral Basin Copper Co. v. 

Standish. 250 P. 364, 31 Ariz. 65. 
Wyo.—^Longr v. Forbes, 136 P.2d 242, 
58 Wyo. 533. 

(2) Where parties, after agreeingr 
on employee’s weekly compensation, 
realized, at time they agreed to re¬ 
duce compensation, that -work had 
lasted for a longer period than had 
been contemplated, and employee in 
part reduced compensation as a good 
will gesture toward employer with 
view to subsequent business dealings, 
employee*s asslgnee in suit against 
employer was not entitled to amount 
of compensation under original agree- 
ment, on ground that employee’s vol- 
untary agreement to reduce compen¬ 
sation was without consideration.— 
,Quinn v. McCurdy, Tex.Civ.App., 187 
S.W.2d 595, refused for want of 
merit 

Idutoal couseut 

(1) An executory contract may be 
modifled without other consideration 
than mutual assent. 

Ala.—Birmingham, Electric Co. v. 
Praytor, 111 So. 895, 22 Ala,App. 
45. 

Ga.—Southern Sav. Bank v. Dickey, 
199 S.B. 546, 58 Ga.App. 718. 

(2) Where neither party is bound 
to continue the relationship, the par¬ 
ties" mutual consent constitutes suf¬ 
ficient consideration for the modifica¬ 
tion o-f the contract or substitution 
of a new agreement.—^Wakefield v. 
Champlain Marine Co., 13 A.2d 183, 
111 Vt. 24S. 

63. U.S.—^Morgan v. Wheland Co., 
D.C.Tenn., 66 P.Supp. 439. 

Mich.—^Piggins v. Fellinger, 28 N.W. 

2d 273, 318 Mich. 398. 

Minn.—^Dormady v. Hose, 246 K.W. 

621, 188 Minn. 121. 

39 C.J. p 48 note 64. 

Senlorltjr rlghts cannot be altered 
except by a contractual arrangement 
to/ V^hich the employer is a party.— 
Carver v. Brien, 43 N.E.2d 697, 316 
I11.APP. 643. 

Sgodificatloiii held uot luduced by 


duress, beoause employee's refusal to 
agree would mean discharge, since 
exercise of legal right does not con¬ 
stitute duress.—^De Villafranca v. 
International Trade Exhibition, 122 
So. 889, 168 La. 635. 

Sflfisrepreseutatious cannot aftect a 
modification when they were not re- 
lied on by the person to whom they 
were made.—^Wilson v. Galena-Signal 
Oil Co., 119 A. 471, 276 Pa. 356—39 
C.J. p 48 note 68. 

Employer held to have right to 
chazLge &ales]U£Ui’s teirrltory in the 
absence of a showing that the con¬ 
tract deprived him of that right, and 
an oral conversation between the 
manager of the employer and the 
salesman, wherein the manager as- 
sured the salesman that the sales¬ 
man would be given at least six 
months’ notice before the manager 
would let him go, did not constitute 
a contract not to change the sales- 
man’s territory without notice or 
efCect change of the existing contract 
of employment.—^Farley v. Universal 
Mills, Tex.Civ.App., 116 S.W.2d 488. 
Substitution of uew employer 

(1) A contract of employment can¬ 
not be changed by the substitution 
of a new employer without the 
knowledge and consent of the em¬ 
ployee. 

Minn.—Toselowitz v. Peoples Bak- 
ery, 277 N.W. 221, 201 Minn. 600. 
R.I.—Anderson v. Polleys, 166 A. 
436, 53 R.I. 182. 

(2) Where contract provided that 
it could be assigned to a subsidiary 
or allied Corporation, on subsequent 
organization of another Corporation 
and assignment of contract thereto, 
a new contract of employment was 
not made.—Panich v. Curtis, Owen, 
Fuller Corporation, Mo.App., 124 S. 
W.2d 619, 

64. N.T.—Cudney v. R. B. Phillips 
Mfg. Co., 168 N.Y.S. 268, 181 App. 
Div. 257. 

65. U.S.—Swalley v. Addressograph- 
Multigraph Corp., C.C.A.l'll., 168 
F.2d 51. 

Colo.—Linder v. Mifiland Oil Refining 
Co., 40 P.2d 253, 96 Colo. 160. 

Ga.—Southern Sav. Bank v. Dickey, 
199 S.B. 546, 58 Ga.App. 718. 

N.J.—Donnellan v. Halsey, 176 A. 

176, 114 N.J.Law 175. 

Okl.—^Corpus OTurls quoted in Robin- 
son V. Phillips Petroleum Co., 64 
P.2d 322, 323, 175 Okl. 640. 
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Pa.—Trainer v. Laird, 183 A. 40, 320 
Pa. 414. 

Tenn.—Moore Coal Co. v. Brown, 64 
S.W.2d 3, 166 Tenn. 616. 

Tex.—Corpus Juris quoted in L. G. 
Balfour Co. v. Brown, Civ.App,, 
110 S.W.2d 104, 107. 

Wyo.—Long v. Forbes, 136 P.2d 242, 
68 Wyo. 633. 

39 C.J. p 48 note 66. 

©e. Mass.^Norton v. Brookline, 63 
ISf.B. 930, 181 Mass. 360. 

67. Pa.—Max v. U. S. Shipping Bd. 
Emergency Fleet Corp., 80 Pa. 
Super. 86. 

Snbmlsslon to physioal eacamlnatlon 

Where an employee on reporting 
for work was told that it would be 
necessary for him to pass a physical 
examination, he had the option of 
standing on the contract as original- 
ly made or assenting to the new stip- 
ulation, and, where he voluntarily 
submitted to an examination, he as- 
sented to the new stipulation.—Bir¬ 
mingham Electrio Co. v. Praytor, 111 
So. 896, 22 Ala.App. 46. 

68 . Colo.—Linder v. Midland Oil Re¬ 
fining Co., 40 P.2d 263, 96 Colo. 
■160. 

Ga.—Southern Sav. Bank v. Dickey, 
199 S.B. 646, 68 Ga.App. 718. 

Neb.—Smith Baking Co. v. Behrens, 
261 N.W. 826, 126 Neb. 718. 

Okl.—Robinson v. Phillips Petroleum 
Co., 64 P.2d 322, 176 Okl. 640. 

Or.—Page v. Thomas Kay Woolen 
Mill Co., 123 P.2d 982, 168 Or. 434. 
Tenn.—Moore Coal Co. v. Brown, 64 
S.W.2d 8, 166 Tenn. 616. 

Protest lueffeotlve 

Where contract of employment pro¬ 
vided for termination on notice, and 
employer sent employee a letter 
stating that in future compensation 
would be lowered in certain respects, 
agent was put to election whether to 
accept modification of contract em- 
bodied in letter, and he ratified such 
modification by continuing in em¬ 
ployment, although under protest, 
and accepting lowered compensation. 
—L. G. Balfour Co, v. Brown, Tex. 
Civ.App., 110 S.W.2d 104. 

69-' Minn.—Dormady v. Hose, 246 N. 

W. 521, 188 Minn. 121. 

Neb.—Smith Baking Co. v. Behrens, 
251 N.W. 826, 125 Neb, 718. 
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the employment for a sh»rt time after announce- 
ment of a change.^o 

Necessity of writifuj. As a general rule, a writ- 
ten contract of employment,whether sealed or un- 
sealed ,'^2 may be modified by paroi, where neither 
the old*^^ nor the new74 contract is "w-ithin the scope 
of the statute of frauds, and this is true, notwith- 
statiding a provision in the old contract requiring 
chaages to be made in writing.'^^ Under a statute 
in effect so providing, hcrwever, a written contract 
may bc altered only by a contract in writing or an 
executed oral agreement,’^® and it has been held that 
an oral agrecment is not executed within the mean- 
ing of such statute while reciprocal obligations of 
the parties remain to be performed in the future.^? 

Merger of oral contract in written contract. In 
the absence of fraud, a written contract of employ¬ 
ment merges a prior oral contract,*^8 and it has been 
held that, where, after an oral agreement has been 
partly performed, a written agreement is executed 
specifying the terms of employment, such written 
agreement should be deemed to embody the contract 


relating to past, as well as to future, Services. 

Change in nature of relaUonshif, The relation- 
ship of employer and employee may be changed to 
another relationship, such as an independent-con-, 
tractor status, by an abrogation of the provision for 
control by the employer, through either an express i 
agreement, or an agreement implied from circum-' 
stances demonstrative of a mutual abandonment of 
it,^® but ciear and convincing proof is necessary.8^ 

Operation and effect. An agreement modifying a 
prior employment contract is a substitute for the 
original one in so far as it alters, modifies, or chang- 
es it.S2 A new contract with respect to the employ¬ 
ment does not, however, supersede the old contract 
and destroy its obligations, except in so far as the 
two are inconsistent, when it is evident that the 
parties did not intend the new to supersede the old, 
but intended it as supplementary thereto.^3 

h. Rescission 

A contract of employment cannot be resclnded ex^ 
cept for cause, uniess by mutual consent. 


70. Oi*.—Krause v. Bell Potato Chip 
Co., 39 P.2d. 363, 149 Or. 388. 

Pa.—Max V. U. S. Shipping Bd. Emer- 
gency Fleet Corp., 80 Pa.Super. 86, 

71. Ga.—^Evans v. Henson, 37 S.E.2d 
164, 73 Ga.App. 494. 

Neb,—Smith Baklng Co. v. Bebrens, 
251 N.W. 826, 125 Neb. 718. 

Pa.—Ruck v. Vassalotti, 31 A.2d 596, 
162 Pa.Super. 188. 

Wls.—Gutknecht v. C. A. Lrawtoh Co., 
286 N.W. 411, 231 Wis. 413. 

Burden of proof 

Where the employer alleges an oral 
modiflcation of a -w-ritten contract 
made in his interest, the burden is on 
him to establlsh such modiflcation.— 
Dunbar v. Orleans Metal Bed Co., 82 
So. 889, 145 La. 779. 

Degree of proof 

The existence of an oral contract 
changing the terms of a prior written 
one must be clearly and positively 
shown, and, where written employ¬ 
ment contract was contract at will, 
authorizing employer to change sal- 
ary at any time, letters to employee 
in subseque^t years, increaslng sal- 
ary, and superiores subsequent state- 
ment that contract was “renewed” 
for year,..did not, as matter of law, 
change contract to contract for year. 
—Knight V. Gulf Reflning Co., 166 
A. 880, 311 Pa. 367. 

72. Wis.—Gutknecht v. C.' A. Law- 
ton Co., 285 N.W. 411, 231 Wis. 
413. 

73. Wis.—Gutknecht v. O. A^ Law- 
ton Qo., supra. 

39 C.J. p 48 note 70. 
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74. Ala.—Tilley v. Bartow, 62 So. 
330, 8 Ala.App. 639. 

39 C.J. p 48 note 70. 

75. Ala.—Tilley v. Bartow, supra. 

76. Cal.—Klein Norton Co. v. Cohen, 
290 P. 613, 107 Cal.App. 325. 

39 C.J, p 48 note 71 [a]. 

The statute has axo appUcatlcm to 
the abrogation, as dlstinguished from 
modiflcation, of a written contract of 
employment by a subsequent oral 
agreement.—^Kleln Norton Co. v. Co¬ 
hen, supra. 

77. Cal.—^Klein Norton Co. v. Cohen, 
supra. 

70. N.T.—Davidson v. Library Bu- 
reau, 264 N.Y.S. 96, 234 App.Div. 47, 
modifled on other grounds 182 N.B. 
221, 269 N.T. 664. 

Oral ooatract not terminated 

Where contract was reduced to 
writing after employment com- 
menced, the written contract did not 
terminate the oral contract so as to 
entitle the employee to a separate 
accounting for proflts for periods be- 
fore and after writing was executed. 
—Anagnosti v. Almy, 147 N.E. 864, 
262 Mass. 492. 

79. Minn.—^Blondel v. Le Vesconte, 
42 N.W. 644, 41 Minn. 36. 

80. U.S.—Birmingham v. Bartels, C. 
C.A.Iowa, 167 F.'2d 296. 

81. U.S.—Birmingham v. Bartels, 
supra. 

82. N.T.—Strobe v, Netherland Co., 
283 N.T.S. 246, 246 App.Div. 573. 

Pa.—Ruck V. Vassalotti, 31 A.2d 696, 
,162 Pa.Super. 188. 

Vt.—^Wakefleld v. ChampZain Marine 
I Co., 13 A.2d 183, 111 Vt. 243. 
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Prorlslon abrogatlng prior contract 

(1) An employment contract which ■ 
contalned provision to eifect that ali 
prior Communications between the- 
parties should be abrogated, and that. 
the contract when approved consti- 
tuted the agreement between the par¬ 
ties, has been held to abrogate a 
prior contract entered Into between 
the parties.—Burns v. Reliance Life 
Ins. Co. of Plttsburgh, 12 S.E.2d 609„ 
122 W.Va. 708. 

(2) So, it has been held that a pro¬ 
vision that "This letter on your ac- 
cepting and signing and returning a 
copy to our oflice will become our 
flnal agreement and void ali other 
agreements now in existence" voided 
and terminated a prior contract of" 
employment rather than merely modi- 
fied it.—Lidenberg v. Anchor Stove- 
& Range Co., 291 N.W. 612, 207 Minn.. 
341. 

83. Ky.—Henry Vogt Mach. Co. v.. 
Thurstensen, 66 S.W.2d 77, 262 Ky. 
161. 

N.J.—Tribune Assoc. v. Simonds, Ch., 
104 A. 386. 

Ohio.—Harry Livingston, Inc., v. 
Stem, 43 N.E.2d 302, 69 Ohio App. 
105. 

Pa.—Swayne v. Pressed Steel Car Co.,, 
147 A. 837, 298 Pa. 31. 

39 C.J. p 48 note 74. 

Merely keeplug stili aud golug oxx. 
earning a living after a new agree¬ 
ment does not require a flnding that 
the employee consented to the sur- 
render of rights already accrued un¬ 
der the old contract.—McDonald v.. 
Fltch, 183 N.E. 848, 281 Mass. 528. 
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A contract of employment cannot be rescinded ex- 
•cept for cause, unless by mutual consent.84 One 
who has been induced by fratad to enter a contract 
may rescind it,^^ and, when the contract is breached 
or repudiated by one of the parties before or pend- 
ing the performance of Service, the other may elect 
to treat the contract as rescinded.^® In order to 
justify rescission on such ground, the breach must 
affect the substance of the contract, or the repudia- 
tion must be positive, unequivocal, and absolute. 
The contract may be rescinded for a cause which 
-would justify a discharge from, or abandonment of, 
Service,but the refusal to account for profits 
earned under a contract has been held not to war- 
rant rescission where the contract has otherwise 
been fully executed.^9 a written contract may be 
rescinded by an oral agreement^^ 

A modification of a contract may be abrogated in 
turn, and, when both parties have mutually disre- 
garded it, it has been held that their rights are to be 
determined under the terms of the original con¬ 
tract,but it has* also been held that, where a con¬ 
tract superseding a prior contract of hiring is aban- 
doned by mutual consent, the prior contract is not 
reestablished.^^ 

After rescission, the contract and each of its 


terms and provisions cease to be a subsisting or en- 
forceable obligation.93 A party cannot avert the 
consequences of his rescission on the ground that 
the rescission was ineffectual because of his own 
laches,^^ especially where the other party has relied 
on his rescission,95 but an agreement canceling a 
prior contract of employment may be rescinded on 
the ground of fraud or duress in a proper action 
brought therefor.95 

§10. -Renewal or Continuancc 

a. In general 

b. Option and privilege of renewal 

a. In General 

As a general rufe, where one enters Into the Serv¬ 
ice of another for a definite perlod, and continues In the 
employment after the expiration of that period, without 
any new contract, the presumption Is that the empioy- 
ment Is contlnued on the terms of the original contract. 

As a general rule, sometimes by virtue of statu- 
tory provisions, where one enters into the service of 
another for a definite period, and continues in the 
employment after the expiration of that period, 
without any new contract, the presumption is that 
the employment is continued on the terms of the 
original contract,9 7 and provisions and restrictions 


84. Md.—^Vincent v. Palmer, 19 A.2d 
183, 179 Md. 365. 

39 C.J. p 48 note 77. 

Termination of relation by mutual 
agreement see infra § 33. 

Contract abrogated by mutual rescis¬ 
sion 

U.S.—^Parks v. Interstate Accounts 
Service, D.C.Mo., 54 P.Supp. 581. 

85. Miiph.—^Eckenrode v. Motor Oil 
Corporation of America, 266 N.W. 
409, 275 Mich. 43'7. 

Offer of restoratlou of beneffts 
Wbere an employer, in an action 
against him for commissions, pro- 
ceeds as for a rescission of the con¬ 
tract for fraud, an offer of restora- 
tion of benefits received is unneces- 
sary when the employee's Services 
are alleged to have been valueless.— 
Morgan Munitions Supply Co. v. Stu- 
debaker Corp., 168 N.Y.S. 37, 180 App. 
Div. 530. 

86. Pia.—Croker v. Powell, 156 So. 
146, 115 Fla. 733. 

Jll.—Therm-O-Proof Insulation Mfg. 
Co. V. Hoffman, '69 N.E.2d 726, 329 
Ill.App. 645. 

A. breach or repudlatlon does not 
of itself abrogate the contract, but 
marely gives the nondefaulting par¬ 
ty a right to tre&.t contract as dls- 
charged.—Panich v. Curtis, Owen, 
Puller Corporation, Mo.App., 124 S. 
W:2d 619. 


87. Fla.—Croker v. Powell, 156 So. 
146, 115 Pia. 733. 

Substantial breach not shown 
Where employer, having prior 
right to Services of employee, who 
had privilege of working elsewhere 
when not needed by employer, waiv- 
ed such right on some occasions but 
employee recognized obligation to re- 
port for duty when called, complied 
substantially with such obligation, 
and worked for him at least half of, 
employee’s working time during en- 
tire contract period, there was no 
such substantial nonperformance or 
breach of contract as would justify 
rescission thereof by employer.— 
Vincent v. Palmer, 19 A.2d 183, 179 
Md. 365. 

88. N.T.—Nolan v. Thompson, 11 
Daly 314. 

39 C.J. p 49 note 78. 

89. N.Y,—Smith v. Johannsen, 192 
NT.Y.S. 478, 199 App.Div. 823. . 

90. Cal.—^Klein Norton Co. v. Cohen, 
290 P. 613, 107 Cal.App. 325. 

CTLear, positive, and oonvlncing evl- 

denoe is necessary to establish such 
oral contract.—^Atkinson v. New Brlt- 
ain Mach. Co.. O.C.A.I11., 154 P.2d 
895. 

SMed oontraot < 

As against the contention that the 
original contract.was under seal and 
could not be abrogated by parol, It 
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has been held that the employee was 
excused from performance of the 
original contract to the extent that 
the parol contract had been acted on 
by both parties.—^National Cash Reg- 
ister Co. v. Remington Arms Co., 
1'51 N.E. 144, 242 N.Y. 99, reargu- 
ment denled 152 N.E. 431, 242 N.Y. 
'569, 

91. Me.—Stachowitz v. Barron An- 
derson Co., 122 A. 869, 123 Me. 386. 

92. N.Y.—Kapp v. Baruch, 168 N.Y. 
S. '24. 

99. Cal.—^Altman v. Bautzer, 129 P. 
2d 468, 54 Cal.App.2d 543. 

94. Cal.—^Altman v. Bautzer, supra. 

95. Cal.—^Altman v. Bautzer, supra. 

96. AUegatlon of offer of restltu- 
tion of consideration received un¬ 
der the cancellation agreement is 
necessary to state a cause of ac¬ 
tion for rescission on the ground of 
fraud.—Ponberg v. Middlesex Gau^ge 
& Tool 'Corp., '57 N.Y.S.:2d 161. 

General mXes as to proper parties 
have been applied in such actions.— 
Ponberg v. Middlesex Gauge & Tool 
Corp., supra. 

97. U.S,—^rpus Juris clted in 
Hines v. Ward Baking Co., C.C.A. 
111., 155 P.2d 257, 260—Toledo Ma- 
chine & Tool Co. v. Byerlein, C.C.A. 
Mich., 9 P.2d 279—Patent & Ll- 
censing Corp. v. Olsen, D.C.N.Y., 
71 P.Supp. 181. 
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forming essential parts of the contract, although where the hiring is for a definite term less than a 

collateral to the employment itself, continue in year, it has been held that a renewal for that term 

force.^® A change in one of the terms does not will be implied,^ but there is authority to the con- 

destroy the presumption as to the other terms.99 trary.6 Unless the original contract was for an en- 

Thus, a mere change in the contract with respect tire year and the service rendered under it contin- 

to the amount of salary will not affect the applica- ued for at least a year, no presumption of renewal 

bility of the rule.^ for another year on the same terms arises by rea- 

While it has been held that, where the original continuance in the same service.6 

term is for more than a year, a continuance in em- It has been held, however, that the presumption 
ployment will not support a presumption of a re- will not arise where the original contract is abso- 

newal for the full period of the original term,2 but lutely void,^ or where the Services rendered after 


only of employment from year to 


Cal.—Henkel v. J. J. Henkel Co., 
298 P. 28, 212 Cal. 288—Otten v. 
San Prancisco Hotel Owners Ass’n, 
168 P.2d 739, 740, 74 Cal.App.2d 
341—^Williams v. Schalk Chemical 
Co., 53 P.2d 1016, 11 Cal.App.2d 
396. 

Qa.—^National Manufacture & Stores 
Corporation v. Dekle, 173 S.E. 408, 
48 Ga.App. 615. 

I^ich.—Corpus Juris clted in Carter 
V. Marvel Carburetor Co., 248 N.W. 
'545, 547, 263 Mich. 48. 

Neb.—Fairchild v. Pairchild Clay 
Products Co., 3 N.W.2d 681, 141 
Neb. 356. 

N.J.—Dennis v. Thermoid Co., 22 A. 
2d 535, 19 N.J.Misc. 614, afflrmed 
25 A.2d 886, 128 N.J.Law 303. 

N.T.—^Lonsdale v. J. A. Migel, Inc., 
225 N.T.S. 593, 222 App.Biv. 197—• 
Pohlers v. Exeter Mfg*. Co., 62 N. 
Y.S.2d 316. 

Tenn.—Corpus Juris q.uoted in Sryg- 
ley V. City of Nashvllle, 136 S.W. 
2d 451, 175 Tenn. 417. 

Xex.—Corpus Juris q,uoted in Mag- 
nolia Compress & Warehouse Co. 
V. Davidson, Civ.App., 38 S.W.2d 
634, 636—^Accidental Oil Mills v. 
Tomlinson, Civ.App., 8 S.W.2d 668, 
error refused. 

Va.—D. Buchanan & Son v. Ewell, 
139 S.E. 483, 148 Va. 762, 

Wash,—Holton v. Hart Mill Co., 
166 P.2d 186. 

Wis.—Brown v. Oneida Knitting 
Mills, 277 N.W. 653, 226 Wis. 662. 
39 C.J. p 49 note 81. 

Statutory codiflcatlon 
It lias been stkted that the stat¬ 
ute was intended to codify the com- 
mon-law rule as it had been develop- 
ed and interpreted at the time of the 
efiactmentr of the statute.—Otten v, 
San Prancisco Hotel Owners Ass'n, 
168 P.2d 739, '74 Oal.App.2d 341. 

Same wag^es 

Both prior to and since the adop- 
tion of the statute, it was held that, 
where one continues «mployment 
after the expiration of the contract, 
the falr presumption is that both 
parties understood that the same 
salary is to be paid.—^Nicholson v. 
Patchin, 6 Cal. 474—Schneider v. 


year thereafter,^ | the expiration 


Oakman Cons. Mln. Co., 176 P. 177, 

38 Cal.App. 338—^Perry v. J. Noonan 
Purniture Co., 95 P. 1128, 8 Cal.App. 
35. 

m Ziouislana 

(1) It has been held that, after 

the expiration of a contract of em¬ 
ployment for a fixed period, the em¬ 
ployment continues for an indefinite 
period, unless expressly renewed for 
another fixed period, or unless the 
custom in such employment is for a 
fixed time.—^Pletcher v. Crlchton, 164 
So. 411, 183 La. 551—-Russell v. 

Whlte Oil Corporation, 110 So. 70, 
162 La. 9—^National Automatic Pire 
Alarm Co. v. New Orleans & N. E. R. 
Co., 89 So. 738, 115 La. 638. 

(2) Thus, the employment may be 
considered as renewed for a fixed 
period where the nature of the em¬ 
ployment and the general custom 
relative thereto, as well as the facts 
and circumstances of the particular 
case, Show that the intention of the 
parties was that the employment 
should continue for a definite period. 
—Pletcher v. Crichton, supra. 

(3) Earlier decisions apparently 
held otherwlse.—Sullivan v. New Or¬ 
leans Stave & Headlng* Co., 11 So. 
89, 44 La.Ann. 787—^Lalande v. Al- 
drich, 6 So. 28, 41 L’a.Ann. 307—Alba 
V. Moriarty, 36 La.Ann. 680. 

98. Tex. —Corpus Juris quoted in 

Magnolia Compress & Warehouse 
Co. V. Davidson, Civ.App., 38 S.V*. 
2d 634, 636. 

39 C.J. p 49 note 82. 

99. Cal.—^Henkel v. J, J. Henkel Co., 
29,8 P. ,28, 212 Cal. 288—^Williams 
V. Schalk Chemical Co., 53 P.2d 
1016, 11 Cal.App.2d 396. 

1. Cal.—^Henkel v. J. J. Henkel Co., 
298 P. 28, 212 Cal. 288. 

Tex.— Corpus Juris quoted la Mag- 
nolia Compress & Warehouse Co. 
V. Davidson, Civ.App., 38 S*W.2d 
634, 636. 

39 C.J. p 49 note 86. 

2. U.S.— Corpus Juris clted in Hines 
V. Ward Baking Co.. C.C.A.I1L, 165 
P.2d 267, 260. 

Ind.—Jenkins v. King, 65 N.E.2d 121. 
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the term are of a different char- 


Tenn.—Srygley v. City of Nashvllle* 
135 S.W.2d 451, 175 Tenn. 417. 

39 C.J. p 50 note 89. 

3. IT.S.—Corpus Juris cited in Hines 
V. Ward Baking Co., C.C.A.I11.. 155 
F.2d 25'7, 260. 

N.T.—Carter v. Bradlee, 280 N.T.S. 
368, 24-5 App.Div. 49, affirmed 200 
N.E. 48, 269 N.T. 664. 

39 C.J. p 50 note 89. 

4. Mass.—^Prati v. Janninl, 115 N.E. 
746,' 226 Mass. 480. 

39 C.J. p 50 note 91. 

Priaoiple govemlug yearly ooatract 
applied 

It has been held that, where one 
was employed in the sprlng for the 
balance of the calendar year, the 
principle applicable to employment 
by the year, that is, implled renewal 
for another year, could fairly be in- 
voked.—^Virginia Canners’ Exch. v. 
Scheidt, 119 S.E. 56, 137 Va, 462— 
39. C.J. p 50 note 92. 

5. lu New Tork 

(1) It has been held that, where 
a contract of hiring is for a term 
less than a year, there is no pre¬ 
sumption that the parties agreed to 
its renewal for the same period by 
reason of the continuance of the em¬ 
ployment or holdlng over for a short 
time after the expiration of the 
term.—Moskowitz v. Mawhinney, 137 
N.T.S. 903—Barnes v. Summlt Silk. 
Mfgr. Co., 113 N.T.S. 977—Caldwell 
^v. Caldwell Co., 88 N.T.S. 970. 

(2) It has been stated, however, 

“In passing, although not necessary 
to the determination . . . that, if 

the flrst hiring was for a definite 
term of six months, a renewal for 
that term would be implied.“—^Wood 
V. Miller, 138 N.T.S. 562, 566, 78. 
Misc. 377. 

e, Mich.—^White v. XJ. S. Gypsum 
Co.. 133 N.W. 601, 168 Mich. 238. 
39 C.J. p 50 note 90. 

7. Wis.—Brown v. Oneida Knitting 
Mills, 277 N.W. 653, 226 Wis. 662. 
Effect of invalidity of original agree- 
ment under statute of frauds os. 
aflfecting presumption see Frauds, 
Statute of § 255. 

Hiring by year or shorter period as. 
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iactef from that called for by tbe contract,^ and 
it may be rebutted by showing a new agreement or 
that a different .hiring was in fact intended by the 
parties.^ A new contract may arise, although it is 
shown under an agreement which is in terms an ex- 
press renewal of the original contract.^ ^ Also, 
when, at the close of a definite term, negotiations 
are pending for a new contract, it has been held that 
the law will not conclude them by a presumption of 
an implied contract,and when such negotiaticxis 
liave been in fact concliided by the parties, and a 
new afrangement agreed on, it is immaterial that, 
although contemplated, the new agreement has not 
been reduced to writing .12 

Rights and ohUgations under former contract. 
Whefe separate and independent contracts of em- 
ploymcnt for successive periods of time contain no 
statemeiit of a settlement of prior dealing with the 
parties, there is no presumption that their mutual 
claims up to the date of making a contract had been 
adjusted.^3 

b. Option and Privilege of Renewal 

Employment contracts may validly glve either party 
th4 option or privilege to extend the term. 

Employment contracts may validly give the em- 
ployer^^ or the employee^^ the option or privilege 
to extend the term annually or for a term of great- 
er or lesser length. Where a contract provides that 
it may be terminated at the end of a fixed period at 
the option of either party on notice, and that other- 
wise it is to remain in force for a definite period, 
.the failure of the parties to exercise the option is a 

■not invalid tinder statute of frauds 
reason of implied renewals of 
contract at expiration of each pe¬ 
riod s&e Frauds, Statute of § 'Oa d. 

S. Mich.—White v. U. S. Gypsum 
Go.. 133 N.W. 601, 168 Mich. 238., 

U.S.—Toledo Machine & Tool Co. 

V. Byerlein, C.C,A.Mich., 9 P.2d 
279»—Patent & Licensing Corp. v. 

Olsen, D.C.N.Y., 71 F.Supp. 181. 

Cal.—^Henkel v. J. J. Henkel Co., 298 
P. 28, 212 Cal. 288. 
ni.— ^Davis V. Tampico Farmers Mut. 

Tei. Oo., 74 N.E.2d 721, 332 111. 

App. 280. 

Mich.—'Corpus Juris cited In Carter 
V. Marvel Carburetor Co., 248 N.W. 

545, 547, 263 Mich. 48. 

N.T.—Foster v, White, 17 N.E.2d 
761, 279 N.Y. 38, reargument de- 
nied 18 N.E.2d 868, 279 N.Y. ‘786— 

Lionsdale -v. J. A. Migel, Inc., 226 
N.Y.S. '593, 1222 App.Div. 197—Na¬ 
tional Cash Register Co. v. Rem- 
Ington Arms Cfo., 209 N.Y.S. 40, 212 
App.Div. 343, afiirmed 151 N.E. 144, 

,242 N.Y. 9.9, reargument denied 162 


renewal of the contract with ali its provisions.^® The 
fact that the contract expressly provides for a re¬ 
newal for a definite period on the failure of the par¬ 
ties to give notice of discontinuance does not pre- 
clude subsequent renewals based on the continuance 
of the employment, after the expiration of the re¬ 
newal term provided for by the contract.17 Where 
a oontract of hiring for a year provides that it may 
be renewed for three years at the election of the 
employer, by notice in writing, it has been held that 
it is immaterial whether he exercised his election in 
the manner prescribed in the agreement, where he 
continues the employee in his employment,and the 
continuance of the employment after the expira¬ 
tion of the original period will be for a like peri- 

od.is 

§ 11, — Actions for Breach of Contract 

a. In general 

b. Pleading 

c. Evidence 

d. Damages 

a. In General 

An employee may malntafn an action agalnst his em- 
ployer for approprlate damages when the contract is 
breached or repudiated by the employer. 

Just as the employer may recover damages from 
his employee, as discussed infra § 77, for any fail- 
itre on the part of the employee to perform the 
duties devolving on him under the employment con¬ 
tract, so the employee may maintain an action 
against his employer. for damages when the con¬ 
tract is breached or repudiated by the employer.i^ 

Chemical Co., 208 P. 1104, 121 
Wash. 237. 

Consideratlou 

The full pcrformanoe by an em¬ 
ployee of his obligation, as a condi- 
tion of the continuing in force of 
the contract from year to year, is 
ample consideration for the employ- 
er’s covenant to continue the em¬ 
ployment at the employee's option, 
notwithstanding the latter is nol. 
bound to remain in such employ¬ 
ment.—^Warner v. Channell Chemical 
Co., 208 P. 1104, 1:21 Wash. 237. 

16. N.Y.—Charlop v. Wal4man, 117 
N.Y.S. 910. 

17. N.J.—J. I. Kislak, Inc. v. Mulier, 
13'5 A. 673, 100 N.J.Eqt. 110. 

18. N.Y.—Mendelson v. Bronner, 108 
N.Y.S. 807, 124 App.Dlv. 396. 

16. Cal.—^De La Palaise v. Gau- 
mont-British Picture Corporation, 
103 P.2d 447, 39 Cal.App.2d 461. 
Fla.—Croker v. Powell, 156 So. 146, 
115 Fla. 733. 

Ind,—Pittsburgh Piate Glass Co. v. 


N.E, 431, 242 N.Y. 569—Pohlers v. 
Exeter Mfg. Co., •52 N.Y.S.2d 316. 
39 C.J. p 50 note 94. 

Yoid agreement 

The presumption Is inapplicable 
where the parties made an express 
agreement for continuance, which 
was void.—^White v. Simplex Radio 
Co., 5 S.E.2d 922, '61 Ga.App. 1'67. 

10. N.Y.—^Daniel v. Manhattan L. 
Ins. Co.. 102 N.Y.S. !27, 116 App. 
Div. 780, afflrmed 84 N.E. 1112, 191 
N.Y. 541. 

39 C.J. p 50 note 95. 

11. 111.—Davis V. Tampico Farmers 
Mut. Tei. Co., 74 N.E.2d 721, 332 
Ill.App. 280. 

39 aj. p 60 note ^6. 

12. Mo.—Gale v. J. Kennard & Sons 
Carpet Co., 165 S.W. 842, 182 Mo. 
App. 498. 

13. lowa.—^Watkins Medical Co. v, 
Moss, 141 N.W. 497, 160 , lowa 244. 

14. Cal.—Warner Bros. Pictures v. 

' Brodel, App., 179 P.2d 57. 

13. Wash,—Warner y. Channell, 
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Such action may be maintained whether the breach 
or repudiation occurs before^O or pending^l the per- 
formance of the Service. While it has been held 
that it is necessary that the employee tender his 
■Services as a condition precedent to a right of ac- 
■tion against the employer for^ breach of contract,^2 
it has also been held that where an employee is 
ready and willing to perform Services contracted 
for, and the employer has repudiated the contract, 
ihe employee need not thereafter tender his Serv¬ 
ices or keep himself in readiness to perform.23 His 
■only further duty is to use reasonable care and dili- 
^ence in entering into other emplo 3 mient of the 
;same kind, and thus reduce the damages.24 

It is no defense to an action for breach of con¬ 


tract that the period of eihirfoymehf 'Vvis tific6ftaSxi,^® 
that the employee breached the contract after tli^, 
employer^s default,26 or has failed to perform an, 
act or condition, the performance of which was pre- 
vented by the employer,27 nor is it any answer to 
such an action that at a time subsequent to the al- 
leged contract the master had employees enough, 
without plaintiff, to do ali his business.28 On the' 
other hand, the action cannot be maintained where 
the contract relied on is void,^9 or has been rescind- 
ed by mutual agreement,®® or where performance is 
prevented by acts or events for which neither party 
is responsible;3i nor can it be maintained where the 
employer has not actually breached or repudiated 
the contract.22 Further, as a general rule, whatever 


Toung”, 151 N.E. 227, 84 Ind.App. 
313. 

l«wa.—Breen v. Central lowa Power 
& Liffht Co., 224 N.W. 662, 207 
lowa 1161. 

JLctions for wages see Infra S§ 122- 
137. 

jLctions for wrongful dlschargre see 
infra §§ 47-59. 

Statate pxolil‘bitl]ig' polltlcal control 
On violation of statute preventlng 
wpioyers from controlling political 
activities of employees, employees 
have a right of action for damagres 
for breach of employment contract.— 
Liockheed Aircraft Corp. v. Superior 
•Conrt of Los Angeles County, 171 
P.2d 21, '28 Cal.2d 481. 

An appeal to his 'tuilon tov help 
4oes not affect an employeo’s right to 
recover damages for breach of con¬ 
tract in absence of evidence of au- 
thority in the union to change or 
modify contracts so as to aifect in- 
divldual rights of member thereto- 
fore secured by such contract.—^Mc- 
Coy V. St. Joseph Belt Ry. Co., 77 
S.W.2d l?^, 229 Mo.App. 606. 

SPlalHtljrB wlfe xuTist be Jolned as 
a party plaintifC in an action for 
breach of an employment contract 
«ntered into jointly by plaintiff and 
his wife.—Fick v. Gup, Pa.Com.PL, 
32 Berks Co.L.J. 133. 

flO. Fla.—Croker v. Powelli 15'6 So. 
146, 115 Fla. 733. 

Ind.—Pittsburgh Piate Glass Co. v. 
Toung, 151 N.E. 227, 84 Ind.App. 
313. 

Xia.—^Adler v. Castie-Hirsch-Lohmar, 
Ino., App., 166 So. 478. 

39 C.J. p 61 note 7. 

The remedy of the employee Is hot 
aa action for wages, but an action 
for damages for breach of contract 
where the employer breaches or re- 
pudiates the contract prior to the 
■commencetoent of the Services.—Ad- 
ler V. Castle-Hirsch-Liohmar, Inc., 
supra—Smith v. Pollock Co., 3 L«- 
App. 125—39 C.J. p SI note 7. 


21. Fla.—Croker v. Powell, 166 So. 
146, 115 Fla. 733. 

22. Wash.—Amann v. Pantages, 165 
P. 1070, 90 Wash. 271. 

39 C.J. p 61 note 9. 

Monthly offer readlnees 

It has been held that an employee 
in order to recover damages for 
breach of contract must have stood 
by the contract, offering from month 
to month to serve, and keeping him¬ 
self in position to do so.—Shaugh- 
nessy v. D'Antoni, C.C.A.La., 100 F. 
2d 422. 

Place of tender 

When a contract made in one state 
contemplates performance of the 
Services in another state, tender of 
performance should be made in the 
latter state.—^Amann v. Pantages, 
IB'6 P. 1070, 90 Wash. 271. 

Applicatloa to person ia. oharge of 
Work 

The action cannot be defeated be- 
cause plaintiff did not apply to a 
superior ofiicer of the Corporation 
for employment, where it appeared 
that he' had applied to the manager 
of the department who had charge of 
the work he was to be given.—Men- 
gel Box Co. V. Hali, 167 S.W. 723, 164 
Ky. 384, 

A tender coapled wltli an improp- 
er demana is insufficient.—^Amann v. 
Pantages, 165 P. 1070, 90 Wash. 271. 

23. Cal.—De La Falaise v. Gau- 
mont-British Picture Corporation, 
103 P.2d 447, 39 Cal.App.2d 461. 

Tex.—^Ck)rpu8 Juris quoted in Mag- 
nolla Compress & Warehouse Co. 
V. Davidson, Clv.App., 38 S.W.2d 
•634, 636. 

39 C.J. p 61 note 12. 

24. Mass.—^Hussey v. Holloway, 104 
N.B. 471, 217 Mass. 100. 

N.T.—Howard v. Daly, 61 N.T. 362, 
19 Am.R. 286. 

25. Tex.—Moore County Oarbon Co. 
V. Whitten, Civ.App., 140 S.W.2d 
880, error dismissed, judgment cor- 
rect. 


26. Tex.—^Moore County Carbon Co. 
V. Whitten, supra. 

27. Tex.—^Moore County Carbon Co. 
V. Whitten, supra. 

28. Ala.—Sayre v. Durwood, 36 Ala. 
247. 

29. Wis.—Strauss v. Eulberg Brew- 
Ing Co., 27 K.W.2d 723, 260 Wis. 
679. 

Agreement rold as lUegal 
N.T.—Munden v. McDanlel, 274 N.T. 
S. 278, 152 Mlsc. 472. 

30. U.S.—Parks v. Interstate Ac- 
counts Service, D.C.Mo., 64 P.Supp. 
681. 

31. N.T.—^People v. Globe Mutual 
Life Ins. Co., 91 N.T. 174—Sabi v. 
Laenderbank Wien Aktiengesell- 
schaft, 30 N.T.S.2d 608, opinlon 
supplemented 83 N.T.S.2d 764. 

Fosaession takea for purpose of Uq- 
aldation 

An action for damages for breach 
of contract of employment resulting 
from superintendent of banks taking 
possession of corporate employer for 
purposes of llquidatlon cannot be 
maintained.—^Montefalcone v. Banco 
Di Napoli Trust Co. of N. T., 62 N. 
T.S.2d '655, 268 App.Div. 636, reargu- 
ment denied 63 N.T.S.2d 955, 269 App. 
Div. 685. 

Sefusal to grant permlt for oper- 
ating distillery after Corporation had 
hired distillery manager excused Cor¬ 
poration from performance under 
employment contract.—^Wischhusen 
V. American Medicinal Spirits Co., 
163 A. 685, 163 Md. 665. 

312. Mo.—Zeppenfeld v. Morgan, 
App., 168 S.W.2d 971. 

Pa.—Scotzin v. Brown, Com.Pl., 63 
Dauph.Co. 129i 

Condnct not constltuting breach 

The employer's silence when em¬ 
ployee asked him what he intehded 
to do about carrying out his contract 
to pay plaintiff for p&rsonal Services 
does not constitute an “anticipatory 
breach*' of the contract which would 
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would be a good reason for discharging a servant, 
as discussed infra § 42, would be an equally good 
reason for refusing to take him into one's Service 
after having engaged to do so,33 but the fact that 
the contract gives the employer an option to dis- 
charge an employee should his Services or conduct 
prove unsatisfactory has been held not to entitle the 
employer to repudiate the contract prior to the com- 
mencement of service.^^ 

Waiver and estoppeL Where, with full knowl- 
edge of his rights, the conduct of an employee is 
wholly inconsistent with reliance on his contract 
of employment, he will be deemed to have waived 
his right to sue for a breach of the contract.35 It 
has been held, however, that an employee does not 
waive his right to rely on a breach of contract by 
the employer as the basis of an action for damages 
tnerely because he continues to work after the 
breach,-33 nor does such action on his part work an 
estoppel.37 

Questions of fact in an action for breach of an 
employment contract ordinarily are for the jury.38 

b. Pleading 

Qenerally, a declaratlon or oomplaint In an action 
for breach of an employment contract must clearly allege 
the substantlal facts which are essentia! to the right of 
recovery. A slight varlance is immaterial. 

General rules of pleading in actions for breach of 
contract, as discussed in Contracts §§ S33-564, have 


been applied in actions for breach of employment 
contracts.39 It is not enough to show a right of 
action against defendant that the promises or cove- 
nants of the respective parties be fully set out, with 
averment of performance on the part of plaintiff.^^ 
Plaintiff must in due form assign such breaches of 
defendant's promises or covenants as are relied on 
as grounds for a recovery of damages,and the 
breaches assigned must be coextensive with the im- 
port and effect of the contract.43 

The declaration, complaint, or petition should 
show the making and existence of a valid and en- 
forceable contract between plaintiff and defendant, 
the right of plaintiff and the obligation of defend¬ 
ant thereunder,43 a breach or repudiation thereof,44 
or a tender of services^S and refusal to accept 
them,46 and the damages flowing therefrom.47 
While it has been held that the employee must aver 
willingness and ability to perform at the time of 
the alleged breach,^^ it is not necessary for him 
to allege readiness and willingness to perform the 
Services throughout the term during which he bound 
himself to serve,^3 and it has been held that, where 
plaintiff alleges that defendant refused to employ 
him, it is unnecessary to allege that he was ready 
to accept the employment.®® 

While the declaration, complaint, or petition need 
not set forth what evidence is to be introduced or 
relied on as to matters of detail,®! or anticipate 


entitle plaintiff to damages for 
breach of the contract for the future. 
—Shaughnessy v. D'Antoni, C.C.A, 
La., 100 F.2d 422. 

33. Mich.—Robinson v. Western Un¬ 
ion Tei. Co., 136 N.W. 292, 169 
Mieh, 603, 517. 

34. Pa.—Silberman -v. Escoll, 68 
Montg.Co. 369, 46 Pa.Dist. & Co. 

38. 

35. W.Va.—^Beall v. Morgantown & 
Kingwood R. Co., 190 S.E. 333, 118 
W.Va. 289. 

38. N.T.—Hicks v. Haight, N.Y.Sup., 
11 ]Sr.T,S.2d 912, 171 Misc. 151. 

37. Pailure to respect senlority 

An employee is not estopped from 
prosecuting an action for damages 
for failure to respect seniority rights 
in recalling him to work after layoft 
because he continued to work after 
seniority was reduced, since he could 
not be charged with acguiescence in 
change made in violation of contract 
until it reasonably appeared that he 
would not be restored to violated 
rights.—^McCoy v. St. Joseph Belt 
Ry. Co., 77 S.W.2d 176, 229 Mo.App. 
506. 

38. Ky.—Black Mountain Corpora¬ 
tion y. Thomas, 291 S.W, 737, 218 
Ky. 497. 


39. The pleadings should be con- 
strued in accordance with the nat- 
ural intendment of the words used. 
—State ex rei.' St. Louis Car Co. v. 
Hughes, 152 S.W.2d 193, 348 Mo. 125, 
mandate conformed to 153 S.W.2d 
827. 

A speaklug demurrer or the equiv- 
alent thereof is improper.—Silber¬ 
man V. Escoll, 46 Pa.Dist. & Co. 38, 
58 Montg.Co. 369. 

40. Ala.—Buford v. Graden, 59 So. 
368, 5 Ala.App. 421. 

41. Ala.—Buford v. Graden, supra. 
I>ate of breach 

Complaint failing to allege date of 
the breach was insufficient to sup- 
port a recovery.—^Pita v. Whitney, 
10 S.E.2d 861, 190 Ga. 810. 

42. Fla.—Hazen v. Cobb, 117 So. 858, 
96 Fla. 151. 

43. Ky.—Stanley v. Kentucky Utili¬ 
ties Co., 4 S.W.’2d 782, 223 Ky. 688. 
In an action against the successor 

of the employer, in order to state a 
cause of action relation of employer 
and employee must be shown.—Gros- 
hoft V. St. Gertrude's Convent, 258 
P. 628, 44 Idaho 664. 

44. N.Y.—Sharp v. Andrus, 218 N.T. 
S, 40, 218 App.Div. 746. 
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Pa.—Scotzin v. Brown, Com.Pl., 53 
Dauph.Co. 129. 

S.C.—White V. Metcalf, 177 S.E. 371, 
174 S.C. 350. 

45. N.Y. —.Sharp v. Andrus, '218 N.T. 
S. 40, 218 App.Eiv. 746. 

AUegatlon that plaintiff reported 

to defendant to go to work was held 
sufflciently to allege tender of Serv¬ 
ices to defendant.—Smith v. Pollack 
Co., 121 So. 240, 9 LaApp. 432. 

46. N.T.—Sharp v. Andrus, 218 N.T. 
S. 40, 218 App.Div. 746. 

47. Cal.—Offeman v. Robertson-Cole 
Studios, 251 P. 830, 80 Cal.App. 1. 

La.—^Adler v. Castie-Hirsch-Lohmar, 
Inc., App., 165 So. 478. 

S.C.—White V. Metcalf, 177 S.E. 371, 
174 S.C. 350. 

48. Ala.—Marx v. Miller, 32 So. 766, 
134 Ala. 347—Standard Oil Co. v. 
Lloyd, 1‘59 So. 371, 26 Ala.App. 306. 

49. Ala.—Marx v. Miller, 32 So. 765, 
134 Alfiu 347—Standard Oil Co. v. 
Lloyd, '169 So. 371, 26 Ala.App. 306. 

50. S.C.—Cline v. Southern R. Co., 
96 S.E. 632, 110 S.C. 534. 

61. Mo.—Zeppenfeld v. Morgan, 

App., 185 S.W.2d 898. 
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matters of defense,^2 and should not state mere le- 
gal conclusions,52 it must clearly allege the sub- 
stantial facts which are essential to the right of re- 
€Overy,54 and for failiire, the trial or appellate court 
may take notice of such fatal defect, although the 
sufficiency of a declaration is not tested by demur- 
rer.55 

Issues, proof, and variance. In an action for 
breach of a contract of employment, only such mat¬ 
ters may be considered, or relied on by the parties 
for recovery or defense, as are put in issue by the 
pleadings and supported by the evidence at the, 
trial.56 Where plaintiff avers that he was ^^ready 
at the day'^ to perform all the covenants on his part 
to be performed, he cannot recover on proof that 
defendant had consented that the time should be 
enlarged and that he was ready at the day substi- 
luted,®'^ and plaintiff is not entitled to recover un¬ 
der an allegation that, but for the contract entered 
into with defendant, she could have obtained em¬ 
ployment at other places, where there was no evi¬ 
dence that, at the time she contracted with de¬ 
fendant, there was any contract or request for em¬ 
ployment with other parties.A slight variance 
between the pleading and proof, however, is not 
.necessarily fatal.®^ The variance between an alle- 


§ 11 

gation that an oral contract was entered into on a 
certain day and proof that the actual contract was 
made prior thereto, and that on that day plaintiff 
was notified in writing by defendant that the lat- 
ter was ready for plaintiff to go to work, may be 
disregarded where no prejudice is shown.®® 

Judgment on pleadings, Where there is no sub- 
stantial issue of fact involved, the court may, un¬ 
der some statutes, render judgment on the plead¬ 
ings. 

c. Evidence 

(1) Presumptions and burden of proof 

(2) Admissibility 

(3) Weight and sufficiency 

(1) Presumptions and Burden o£ Proof 

In an action by an employee against hl$ employer 
for breach of the employment contract, the employee has 
the burden of provlng every fact essential to his cause 
of action, whlle the empioyer has the burden of proving 
affirmative defenses. , 

In an action by an employee against his employer 
for breach of the employment contract, the em¬ 
ployee has the burden of proving every fact es¬ 
sential to his cause of action.®^ The burden is on 


S2. N.Y.—^Clark V. Hinzmann, N.T. 
Sup., 59 N.T.S.2d 255, 186 Misc. 
881. 

liIiti£ratloxi of damagres 

(1) It has gfenerally been held that 
the employee need not allege inabil- 
ity to mitigate damages, the burden 
being on the employer to plead such 
matter defensively. 

U.S.—Stinson v. Edgemoor Iron 
Works, D.C.Del., '53 F.Supp. 864. 
S.C.—White V. Metcalf, 177 S.B. 371, 
174 S.O. 350. 

■Tex.—Grimes v. Bowman, Civ.App., 
122 S.W.2d 3'61—Elliot-Greer Office 
Supply Co. V. Martin, Civ.App., 54 
S.W.2d 1068, set aside on other 
grounds 86 S.W.2d 636, 126 Tex. 
112—Gomez v. Vanlandingham, 
Civ.App., 300 S.W. 145. 

(2) There is, however, authority to 
■the contrary.—Louisville & N. R. Co. 
'V. Wells, 160 S.W.2d 16, 289, Ky. 700. 

. 53. Idaho.—Groshoff v. St. Ger- 
trude’s 'Convent, 258 P. 628, 44 Ida¬ 
ho 554. 

. 54. Cal.—De La Palaise v. Gau- 
mont-British Picture Corporation, 
103 P.2d ■44’7, 89 Cal.App.2d 461. 
Fla.—Sylvester v. Lichtenstein, 65 
So, 282, 61 Fla. 441. 

« Ga,—Smith v. Chicopee Mfg. Corpo¬ 
ration, 192 S.E. 481, 56 Ga.App. 
294. 

■;Tdaho.—GroshofC v. St. Gertrude’s 
Convent, 258 P. 528, 44 Idaho 5'54. 


Ky.—Stanley v. Kentucky Utilities 
Co., 4 S.W.2d 732, 228 Ky. 688. 
Mo.—^Zeppenfeld v. Morgan, App., 185 
S.W.2d 898. 

Tex.—^Matlock v. Gulf, C. & S. F. 
Ry. Co., Civ.App., 70 S.W.2d 279, 
error dismissed, 

39 C.J. p 61 note 20. 

Ponitive damagres 
Where there was no allegation 
that breach of contract was accom- 
panied by any fraudulent act of em¬ 
ployer, allegations that breach was 
willful, malicious, fraudulent, or 
with intent to defraud or embarrass 
the employee were not sufficient to 
state a cause of action for punitive 
damages.—Sadler v. Pennsylvania 
Reflning Co., D.C.S.C., 31 F.Supp. 1. 

Gomplalnts held sufflcleiLt 
Ind.—Carter v, Richart, 114 N.E. 110, 
'65 Ind.App. 265. 

Mo.—Zeppenfeld ▼. Morgan, App., 186 
S.W.2d 898, 

N.T.—Becker v. Burkes, 28 N.Y.S.2d 
8'50, 262 App.Div. 893. 

N.C.—^Hearn v. Erlanger Mills, 14 S. 
E.2d 675, 219 N.C. '623—Williams v. 
Bruton, ’6 S.E.2d 848, 216 N.C. 682. 

55. Fla.—'Sylvester v. Lichtenstein, 
55 So. 282, 61 Fla. 441. 

58. Oal.—Offeman v. Robertson-Cole 
Studios, 251 P. 830, 80 Cal.App. 1. 
Mass.—^Nelson v. Hamlin, 165 N.E. 
18. 258 Mass. 331. 
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Mo.—^Slabon v. St. Louls Car Co., 
App., 102 S.W.2d 939. 

N.Y.—Harris v. A, &. J. Freed Cor¬ 
poration, 8 N.Y.S.2d 229. 

Evidence inadmlsslble under plead- 
ings 

Employee's representatlons prior 
to time of employment contract were 
held properly excluded where em¬ 
ployer did not assert that alleged 
contract was obtained by fraud.— 
Schwade v. Van Bree, 252 N.W. 702, 
214 Wis. 250. 

57. S.C.—Marks v. Robinson, 17 S,C. 
Law 89. 

58. Tex.—Stovall v. Gardner, Civ. 
App., 103 S.W. 405. 

59. Ga.—Powell Pavingr Co. of North 
Carollna v. Scott, 170 S.E. 629, 
47 Ga.App. 401. 

60. Wash.—Cholokovltch v. Porcu- 
pine Gold Min. Co., 131 P. 459, 73 
Wash. 48. 

61. N.Y.—^Larme Estates v. Omni- 
chrome Corporation, 10 N.E.2d 793, 
276 N.Y. 426, reargument denied 
12 N.B.2d 582, 276 N.Y. 673. 

Flea4ingr8 held to present issues of 
fact 

N.Y.—Oaselotti v. Walt Disney Pro- 
ductions, 30 N.T.S.2d 842, 262 App. 
Div. 1002, appeal denied 31 N.T.S. 
2d 666, 263 App.Div. 707. 

62. Ariz.—^Durkee-Thomas Corpora¬ 
tion V. Doherty, 296 P. 302, 87 Ariz. 

i 467. 
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him to prove the making of a binding coiitract,®^ 
and the essential terms thereof.®^ The burden of 
overcoming the presumption that a hiring for an 
indefinite period is a hiring at will, as discussed su¬ 
pra § 8 b, is on plaintiff.®® On the other hand, the 
employer has the burden of proving affirmative de- 
fenses.^6 Although there is authority to the con- 
trary,67 it has been held that the burden is on the 
employer to prove mitigation of damages or that 
plaintiff did earn, or by reasonable diligence could 
have earned, wages in other similar employment®^ 
There is no presumption that one suffers a loss by 
changing his place of residence.®^ 

(2) Admissibility 

Any competent evidence relevant to a materia! Issue 
is admissible in an action for breach of an empioyment 
contract, ^ 

Any competent evidence relevant to a material 
issue is admissible in an action' for breach of an em¬ 
pioyment contract.70 Conversely, evidence not rel¬ 
evant to a material issue is inadmissible.*^^ If a 
written contract is ambiguous or obscure in its 
terms, so that the contractual intention cannot be 
understood from a mere inspection of the instru- 


ment, extrinsic evidence of the facts and circum- 
stances surrounding the execution of the contract is 
admissible to show the intention of the parties.72 
In an action on a written contract of Service for 
one year, with a right of renewal by plaintiff for 
another year, unless there should be given written 
notice of any cause of dissatisfaction, evidence of 
causes of dissatisfaction other than those alleged 
in the required notice is not admissible. an 
action alleging a breach of a contract made in con- 
sideration of the release by plaintiff of a claim for 
damages, evidence of knowledge of defendant’s rep- 
resentative that defendanfs attorney had given an 
opinion that defendant was not liable under such 
claim is inadmissible in the absence of evidence 
that plaintiff was present and had knowledge of the 
opinion.74 Evidence tending to prove plaintiff’s dis- 
charge is properly admitted under a complaint al¬ 
leging a refusal to furnish him with employment.^S’ 

(3) Weight and Suffici ency 
In an action for breach of an empioyment contract,. 
the plaintiff must establlsh his right of recovery by a 
preponderance of the evidence, whlle the defendant has a. 
like duty of establishing affirmative defenses. 

In, an action for breach of a contract bf employ- 


Mo.—Zeppenf-eld v. Morgan, App., 168 
.S.W.2d 971. 

63. Ala.—Mobile, J. & K. C. R. Co. 
V. Hawkins, 51 So. 87, 163 Ala. 666. 

Tex.—Texas Vegetabis Union v. 

Obets, Civ.App., 4 S.W.2d 1058, 
W.Va.—^Martin v. Board of Bduca- 
tion of Lincoln County, 199 S.B. 
887, 120 W.Va. 621. 

Authority of corporate offlcer 

In the case of a defendant Corpo¬ 
ration, the burden is on the employee 
to Show the authority of the offlcer 
to make the contract.—Mobile, J. & 
K. C. R. Co. V. Hawkins, «1 So, 87, 
163 Ala. 665. 

Permanent empioyment 

In action by employee for breach 
of contract of '‘permanent empioy¬ 
ment,” burden is on employee to 
prove a valuable consideration other 
than Services to be rendered for 
whioh employee is to be paid.—^Ala- 
bama Mills v. Smith, 186 So. 699, 237 
Ala, 296. 

64. Pa.—^Howard v. Siegel, 184 A 
272, 121 Pa.Super. 619. 

65. Pa.—Jones ,v. Pittsburgh Mer- 
cantile Co., 145 A. 80, 296 Pa. 219 
— ^Hay V. Pittsburgh Lodge No. 46, 
Loyal Order of Moose, 8 A.2d 434, 
137 Pa.Super. 205—^Kostenbader v. 
Schoeneck Farms, 4 A.2d 199, 134 
Pa. Super, 334. 

66. 111.—Oakes v. Chicago Pire 
Brick Co., 68 N.E.2d 460, 388 111. 
474. 

W.Va.—Martin v. Board of Educa- 


tion of Lincoln County, 19.9 S.E. 
88'7, 120 W.Va. 621. 

Zn action to arecover amount de- 
poslted by an employee as security, 
the employer had burden of proving 
the existence and amount of short- 
age. 

Mass.—^Duclos v. A. H. Phillips, Inc., 
11 N.E,2d 680, 298 Mass. 649. 

Pa.—Cari v. Grand Union Co., 161 A 
429, 105 Pa.Super. 371. 

67. “The burden is on the plaintiff 
to allege and prove that he exercised 
reasonable diligence ... [in 
respect to flnding other empioyment] 
and his inability to earn anything, if 
such was the case, or what he earned 
during the period.”—^Louisville & N. 

R. Co. V. Wells, 160 S.W.2d 16, 19, 
289 Ky. 700. 

68. U.S.—Stinson v. Edgemoor Iron 
Works, D.C.Del., 63 P.Supp. 864. 

Conn.—^Krawitz v. Ganzke, 169 A. 897, 
114 Conn. 662. 

III.—^Hostettler v. Mushrush, 194 111. 
App. 68. 

S. C.—White V. Metcalf, 177 S.B. 371, 
174 S.C. 350. 

Tex.—G-rimes v. Bowman, Civ.App., 
122 S.W.2d 361—Gomez v. Van- 
landlngham, Civ.App., 300 S.W. 145. 
W.Va.—Martin v. Board of Educatlon 
of Lincoln County, 199 S.E. 887, 
120 W.Va. 621. 

17 C.J. p 1025 note 63. 

The employer has the burden of 
golng forward with evidence of les- 
ser actual damage or that employee 
by the exercise of diligence could 

88 


have obtained similar empioyment, 
since employee is prima facie entitled 
to compensation provided for in con¬ 
tract as damages for breach of con¬ 
tract.—^Karas v. H. R. Laboratories, 
67 N.T.S.2d 15, 271 App.Div. 30. 

69. Cal.—OfCeman v. Robertson-Cole- 
Studios, 261 P. 830, 80 Cal.App. 1. 

70. Ind.—^Mt. Pleasant Coal Co. v. 
Watts, 161 N.E. 7, 91 Ind.App. 601. 

Mass.—Nelson v. Hamlin, 156 N.E. 
18, 258 Mass. 331. 

Mont.—Harrington v, Deloraine Re- 
flning Co., 43 P.2d 660, 99 Mont. 
78. 

71. Mass.—Nelson v. Hamlin. 165 N. 
E. 18, 258 Mass. 331. 

72. Tex.—Guardian Trust Co. v. 

Bauereisen, Civ.App., 99 S.W.2d' 

367, reversed on other grounds 121 
S.W.2d 579, 132 Tex. 396. 

Historical bacfcgrouud of work 
Testimony dlsclosing historica! 
background of plaintiffs relations; 
and Work was held competent to ex- 
plain nature of empioyment.—Oehme- 
V. Whittemore-Wright Co., 181 N.E. 
733, 279 Mass. 558. 

73. Mass.—^Hughes v. Gross, 43 N.E. 
1031, 166 Mass. 61, 55 Am.S.R. 376,. 
32 L.R.A. 620. 

74. Tex.—Texas Cent. R. Co. v. El- 
dredge, Civ.App., 166 S.W. 1010. 

75. lowa.—Moore v. Chicago, B. <fe 
Q. R. Co., 22 N.W. 650, 65 lowa 
505, 64 Am.R. 26. 
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ment, plaintifif must establish his right of recovery 
by a preponderance of the evidence,*^® and defend¬ 
ant has a like duty of establishing affirmative de- 
fenses.'^'^ * 

d. Damages 

In an action by an employee against his employer for 
breach of contract, the employee is entitied to recover his 
actual damages. Ordinarlly the measure of such damages 
Is prima facie the compensation payable under the terms 
of the contract, less the income the employee has earned, 
wili earn, or couid, with reasonable diligence, earn dur- 
Ing the iife of the contract. 

In an action brought by an employee against his 
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employer for breach of the contract of employment, 
the employee is entitied to recover his actual dam- 
ages.'^s Ordinarily, the measure of such damages 
is prima facie the compensation payable under the 
terms of the contract,'^9 but this is only the prima 
facie measure, and the actual damage is measured 
by such sum reduced by the income which the em¬ 
ployee has earned, will earn, or couid, with reason¬ 
able diligence, eam during the life of the con¬ 
tract. s® The employee may also recover any spe- 
cial damage pleaded and proved which is shown to 
have been in the reasonable contemplation of the 


76. Wash.—Holton v. Hart Mill Co., 
166 P.2d 188, 24 ■Wash.2d 493. 
EvldesLce held sufflclent 

(1) To make a prima facie case.— 
Martin v. Board of Education of Lin¬ 
coln County, 199 S.E. 887, 120 W.Va. 
621. 

(2) To prove contract of employ¬ 
ment.—McCurtain Cotton Oil Co. v. 
Guthrie, 294 P. 133, 146 pkl. 144— 
39 C.J. p 62 note 34 [b] (1). 

(3) To Show damages.—Irvlng v. 
Goodimate Co., 70 N.E.2d 414, 320 
Mass. 454. 

(4) To Show renewal of contract. 
—Holton V. Hart Mill Co., 166 P.2d 
186, 24 Wash.2d 493. 

(5) To Show breach of contract. 
N.J.—Berman v. Sindel, Schiffi & Co., 

136 A. 668, 6 N.J.Mlsc. 106. 

N.Y.—Hedeman v. Fairbanks, Morse 
& Co., 36 N.E.2d 129, 286 N.T. 240, 
reargument denied 23 N.T.S.2d 661, 
260 App.Div. 869. 

W.Va.—Ingram v. Johnstone, 140 S. 
E. 143, 104 W.Va. 409. 

(6) To Show other matters. 

Mich,—Ginsberg v. Reliable Linen 

Service Co., 290 N.W. 331, 292 Mich. 
70. 

Minn.—George v. Chlcago, R. I. & P. 
Ry. Co., 235 N.W. 673, 183 Minn. 
610, afflrmed 237 N.W. 876, 183 
Minn. 610. 

Pa.—Bernsteln v. Llpper Mfg, Co., 
160 A. 770, 307 Pa. 36. 

Tex.—Geyser Ice Co. v. Sharp, Civ. 
App., 87 S.W.2d 883—San Antonio 
Machine & Supply Co. v. Klnard, 
Civ.App., 47 S.W.2d 877. 

Wis.—De Karske v. Woelfter, 269 N. 

W. 259, 217 Wis. 462. 

39 C.J. p 52 note 34 [b] (3). 

Evldence held lusiiffloleut 

(1) To Show contract, of employ¬ 
ment.—Colter V. Travelers’ Ins. Co., 
170 N.B. 407, 270 Mass. 424—39 C.J. 
1? 52 note 34 [a]. 

(2) To Show contract for life em¬ 
ployment.—Machen v. Budd Wheel 
Co., 143 A. 482, 294 Pa. 69. 

(3) To establish valuable consider- 
atlon to support contract of "perma¬ 
nent employment."—Alabama Mills 
V. Smith, 186 So. 699, 237 Ala. 296. 


(4) To Show breach of contract.— 
Wittmann v. Whittingham, 259 P. 
63, 85 Cal.App. 140. 

(6) To Show other matters. 

U.S.—^Starr v. Superheater Co., C.C.A. 
Ind., 102 F.2d 170. 

Cal.—Offeman v. Robertson-Cole Stu- 
dios, 251 P. 830, 80 Cal.App. 1. 
lowa.—Breen v. Central lowa Power 
& Light Oo., 224 N.W. 662, 207 
lowa 1161. 

Mo.—McCoy V. St. Joseph Belt Ry. 
Co., 77.S.W.2d 175, 229 Mo.App. 
506. 

N.T.—Eleo Shoe Mfrs. v. Sisk, 183 
N.E. 191, 260 N.T. 100. 

S.D.—Tretheway v. Tri-State Milling 
Co., 222 N.W. 960, 64 S.D. 201. 

Tex.—Texas Vegetable Union v. 
Obets, Civ.App., 4 S.W.2d 1068. 

77. Mltlgatlou of damages 

Bmployer’s burden of showlng mlt- 
igatlon of damages is not sustalned 
by showlng that employee was oftered 
employment, although slmilar to that 
Involved In employment contract, un- 
less at a place reasonably convenient 
to employee.—Martin v. Board of 
Education of Lincoln County, 199 S. 
H. 887, 120 W.Va. 621. 

7B. La.—Smith v. Pollack Co., 121 
So. 240, 9 La.App. 432. 

N.T.—Hollwedel v. Duffy-Mott Co., 
188 N.E. 266, 263 N.T. 96, 90 A.L.R. 
1312. 

39 C.J. p 52 note 35. 

Damages in general In actlons for 
wrongful discharge see Infra § 58. 

IgXLorlng senlority xlghts 

An employee suing for damages for 
failure to respect seniority rights in 
recalling him to work after layoff 
couid recover damages for loss of 
wages only to extent that he couid 
reasonably have hoped to be recalled 
to work.—^MeCoy v. St. Joseph Belt 
Ry. Co., 77 S.W.2d 175, 229 Mo.App. 
506. 

Salesxnaa allowed commlssloa oa 
all sales ia territory couid not re¬ 
cover alleged damages by reason of 
another salesman being put in terri- 
tory.—Dennis v. Ji Frank Darling 
Qo., 120 So. 686, 10 La.App. 268. 
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79. U.S.—Taylor v. Tulsa Tribune 
Co., C.C.A.Okl., 136 P.2d 981. 

Cal.—Robinson v. Arthur R. Lind- 
burg, Inc., 36 P.2d 1057, 140 Cal. 
App. 669—^Wood V. Girot, 282 P. 
981, 102 Cal.App. 160. 

Ind.—Township of Haddon School 
of Sullivan County v. Willis, 199 
N.B. 261, 209 Ind. 356. 

N.T.—Hollwedel v. Duffy-Mott Co., 
188 N.E. 266, 263 N.T. 95, 90 A. 
L.R. 1312—Karas v. H. R. Labora¬ 
tories, 67 N.T.S.2d 15, 271 App. 
Div. 30—Burke, Kuipers & Maho- 
ney v. Dallas Dispateh Co., 1 N. 
T.S.2d 674, 253 App.Div. 206. 

Okl.—Ray v. Board of Education of 
Pond Creek, Grant County, 163 P. 
2d 233, 194 Okl. 472. 

W.Va.—Martin v. Board of Education 
of Lincoln County, 199 S.E. 887, 
120 W.Va. 621. 

80. 17.S.—Taylor v. Tulsa Tribune 
Co., C.C.A.Okl., 136 'F.2d 981. 

Cal.—Robinson v. Arthur R. Llnd- 
burg, Inc., 35 P.2d 1067, 140 Cal. 
App. 669—^Wood V. Girot, 282 P. 
981, 102 Cal.App. 160. 

Ind.—Township of Haddon School 
of Sullivan County v. Willis, 199 
N.E. 251, 209 Ind. 356. 

N.T.—Hollwedel v. DufCy-Mott Co., 
188 N.E. 266, 263 N.T. 96, 90 A. 
L.R. 1312—Karas v. H. R. Labora¬ 
tories, 67 N.T.S.2d 15, 271 App. 
Div. 30. 

Okl.—Ray v. Board of Education of 
Pond Creek, Grant County, 153 P.2d 
233, 194 Okl. 472. 

Tex.—Kennon v. Scheslnger, Civ. 
App., 182 S.W.2d 373, error refused 
—Gulf, C. & S. P. R. Co. V. Jack- 
son, 69 S.W. 89, 29 Tex.Civ.App. 
342. 

39 C.J. p 52 note 36. 

Other employment as ground for 
reduction of damages in actions for 
wrongful discharge see Infra 8 59. 

Dlsabllity oompensatloa 

In action for breach of contract of 
ernployment, employee couid not re¬ 
cover damages for salary for perlod 
during which employee received dis- 
ability compensation.—Spalding v. 
Bush, 1 N.T.S.2d 448. 263 Ann.Div. 

I 790. 



MASTEE AND SEBTANT 


56 C.J.S, 


§ 11 

parties at the time the contract was entered into as 
a probable resuit of its breach,®! and his actual 
damag^es may properly include expenses incurred 
or expenditures made in anticipation of, or prepa- 
ration for, performance;®^ but remote consequences 
of the employer^s breach of contract do not afford 
an adequate basis for an award of damages,®^ and 
damages accruing after the contract has expired or 
been'terminated cannot be recovered.^^ It has been 
held that, where a contract provided that it might 
be terminated by the employer on notice and the 
payment of liquidated damages, the refusal of the 
employer to allow the employee to enter on the Serv¬ 
ice was, in contemplation of law, the termination 
of the contract under its provision, and the em- 
ployee^s damages were liquidated at the amount pro¬ 
vided for by the terms of the contract.^^ Where 
a contract specifies no time of service, and the hir- 
ing is at a daily rate, the measure of damages has 
been held to be the price of one day’s service.^6 

Punitive damages. It has been held that punitive 
damages cannot be recovered for breach of a con¬ 
tract of employment unless the breach is accom- 
panied by a fraudulent act.^'^ 

§ 12. Evidence of Employment 

a. Burden of proof and presumptions 

b. Admissibility 

c* Weight and sufHciency 


a. Burden of Proof aud Presumptions 

Ordinarily the burden of proving the existence of the 

relationship of master and servant rests on the party rely- 
ing on such relationship as part of his cause of action, but 
there Is a presumption that one performlng work for an- 
other is an employee of such other. 

Ordinarily the burden of proving the existence of 
the relationship of master and servant rests on the 
party relying on such relationship as part of his 
cause of action,^8 but, when he has adduced sufE- 
cient evidence to establish the relationship prima 
facie, the adverse party then has the burden of pro- 
ducing evidence in rebuttal.®® Where a change of 
masters is claimed by the employer, the burden is 
on him to show that the alleged change was made 
with the servanfs assent.^0 There is a presumption 
that the relationship of master and servant exists 
where the alleged servant is 'working on the prem- 
ises of the master,^! or is driving a vehicle belong- 
ing to the master,^^ and the presumption may exist 
where one performs work and labor for another 
without being on his premises or using hi:: vehicle.93 
A party denying the existence of the relationship 
has the burden of overcoming the presumption by 
proof,although, if the evidence produced by the 
party relying on the presumption disputes or nega- 
tives the presumption, the presumption cannot avail 

in his favor.95 

b. Admissibility 

Generally speaking, any competent evidence tendfng 
to prove or disprove the relationship of master and 
servant Is admissible. 


81. Tex.—Gulf, C. & S. F. R, Co. v. 
Jackson, 69 S.W. 89, 29 Tex.Civ. 
App. 342. 

39 O.J. p 214 note 38. 

82. £oss of paijxnents on. automolblle 
purchased for use in employment 
and sacrifice of other property have 
been held recoverable.—Smith v. Pol- 
lack Co., 121 So. 240, 9 La.App. 432. 

83. Xoss of a hotnestead for fallure 
to poy mortg‘ag‘e is too remote to be 
considered.—Stanley v. Kentucky 
Utilities Co., 4 S.W.2d 732, 223 Ky. 
688 . 

81. La.—^Dennis v. J. Prank Darling: 

Co., 120 So. 686, 10 La.App. 268. 
Contract termlnable on. notice 

(1) The employer’s breach of a 
contract, terminable on notice, by re- 
fusing employee’s performance, has 
been held to amount to notice and 
bar recovery for more compensation 
than would have accrued if formal 
notice had been given.—Stolz v. 
Wells, Tex.Civ.App., 43 S.W.2d 1.63. 

(2) So, where contract entitled ei- 
ther party to rescind on stipulated 
notice, it has been held that the 
fllingr of the petition was the equiva- 
lent of notice and jjlaintifC could not j 


recover damagres accruing after filing 

of petition.—Indian Refining Co. v. 

McCombs, 191 N.B. 919, 47 Ohio App. 

425. 

86. N.T.—^Watson v. Russell, 44 N. 
B. 161, 149 N.Y. 388. 

86. N.T.—Davis v. Barr, 12 N.T.St. 

111 . 

87. U.S.—Sadler v. Pennsylvania Re- 
fining Co., D.C.S.C., 31 P.Supp. 1. 

88. Ark.—Federal Compress & 

Warehouse Co. v. Hali, 189 S.W. 

2d 922, 209 Ark. 180. 

111.—Orange v. Pitcaim, 280 111.App. 
566. 

Tex.—Texas Vegetable Union v. 
Obets, Civ.App., 4 S.W.2d 1058. 

Presumptions and burden of proof in: 
Actions by; 

Master against servant for 

breach of contract see infra § 
77. 

Servant against master for 

breach of contract see supra § 

11 . 

Servant against master for in¬ 
juries see infra § 601. 

Third persons against master for 
injuries caused by servant see 
infra § 615. 

■90 


Actions for: 

Wages see infra § 129. 

Wrongful discharge see infra § 
63. 

Burden of proving fraud and mis- 
representations inducing contract 
see supra § 6. 

89. lowa.—Buescher v. Schmidt, 228 
N.W. 26, 209 lowa 300. 

90. Minn.—Gonyea v. Duluth, M. & 
I. R. Ry. Co., 19 N.W.2d 384, 220 
Minn. 225. 

91. Idaho.—Joslln v. Idaho Times 
Pub. Co., 53 P.2d 323, 66 Idaho 242. 

92. Idaho.—Joslin v. Idaho Times 
Pub. Co., supra. 

93. Idaho.—Corpus Juris clted in. 
Joslin V. Idaho Times Pub. Co., 53 
P.2d 323, 330, 66 Idaho 242. 

Tex.—Corpus Juris quoted lu Liberty 
Mut. Ins. Co. V. Boggs, Civ.App., 
66 S.W.2d 787, 791. 

39 C.J. p 62 note 40. 

94. Tex.—^Corpus Juris quoted lu 
Liberty Mut. Ins. Co. v. Boggs, 
Civ.App., 66 S.W.2d 787, 791. 

39 C.J. p 52 note 41. 

95. Idaho.—Joslin v. Idaho Times 
Pub. Co., 53 P.2d 323, 56 Idaho 
242. 
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The existence of the relation of master and serv¬ 
ant is to be proved, as any other like question,^® 
and, generally speaking, any competent evidence 
tending to prove or disprove the relationship is ad- 
missible.^7 The contract may be established by the 
correspondence of the parties.98 Evidence of the 
surrounding facts and circumstances is admissible 
to show the character of an ambiguous agreement, 
and the intention of the parties.99 Evidence that 
the employee had been paid by a person other than 
the alleged employer,! or had not been on the al- 
leged employer^s pay roll for a number of years,^ 
is admissible to disprove the relationship. Although 
an employer^s liability policy is inadmissible as evi¬ 
dence on the question of negligence, it is competent 
on the question of the existence of the relation of 
master and servant.3 

Practice or custom. Where there is no express 
contract for a definite term, evidence of the cus¬ 
tom of the parties themselves in prior years of em- 
ployment,^ or even of similar employment of oth- 
ers,® may be admissible to show the term of em- 


§ 12 

ployment. Evidence of custom is inadmissible, 
however, to contradici the terms of an express con¬ 
tract,® and evidence of the practice of one to make 
contracts only in writing is inadmissible on the is- 
sue of whether the alleged contract was in writing 
or in parol.*^ 

Contradet implied from Holding over, Where an 
employee continues in the employment after the ex- 
piration of a definite term, both the original con¬ 
tract® and the circumstances surrounding its mak- 
ing9 are admissible in evidence to show the charac¬ 
ter and terms of the contract of continuing employ¬ 
ment 

c. Weight and Sufilciency 

The party relying-on the existence of the relationship 
of master and servant as part of his cause of action must 
establish such fact by a preponderance of the evidence. 

The party relying on the existence qf the rela¬ 
tionship of master and servant as part of his cause 
of action must establish such fact by a preponder¬ 
ance of the evidence.^® The fact that one obtained 


96. Ky.—Memphis Min. Co. v. Shack- 
lett, 156 S.W. 1154, 153 Ky. 476. 

97. Cal.—Rapolla v. Goulart, 287 P. 
562, 106 CaLApp. 417. 

111.—Orange v. Piteairn, 280 Ill.App. 

666 . 

39 C.J. p 62 note 44. 

Svidence showlng Services not re^ 
golred 

Evidence of a lease by one sought 
to be charged as an employer, and of 
an entry of the lessee on the prem- 
ises of employment, is admissible as 
showing that plaintife's Services were 
not required at the time of the al¬ 
leged employment.—Rebecca Goid 
Min. Co. V. Baker, 87 P. 1072, 38 Colo. 
289. 

98. W.Va.—Stewart v. Blackwood 
Electric Steel Corporation, 130 S. 
E. 447, 100 W.Va. 331. 

39 C.J. p 62 note 46. 

Iietter contalning independent offer 
is not made inadmissible by such 
offer.—Safford v. Morris Metal Prod¬ 
ucts Co., 118 A. 37, 97 Conn. 660. 

99. Tex.—Guardian Trust Co. v. 
Bauereisen, Civ.App., 99 S.W.2d 357, 
reversed on other grounds 121 S. 
W.2d 679, 132 Tex. 396. 

39 C.J. p 53 note 47. 

Although relatlng to a different 
contract, evidence tending to show 
what was in the minds of the par¬ 
ties is admissible.—^Weston v. Ball, 
116 A. 99, 80 N.H. 276—-39 C.J. p 63 
note 48. 

1, 111,—Orange T. Piteaim, 280 111. 
App. 666. 

Payment by alleged agents 

Where the only issue raised by de- 
fendants is that they did not employ 


plaintifC, by themselves or their 
agents, it is proper to admit proof 
of payments made by the alleged 
agents to plaintiff to show that they, 
and not defendants, were considered 
by him as his employers.—Gilmore 
v. Atlantic & Pacific R. Co., 35 Barb. 

N. Y., 279. 

2. N.T.—Corning v. Walker, 3 N.E. 
290, 100 N.T. 647. 

3. 111.—^Vacker v. Teager, 161 111. 
App. 144. 

4. Ala.—Johnston v. Brentley, 56 So. 
742, 2 Ala.App, 281. 

Customs and usages as affecting 
master and servant relationship 
generally see Customs and Usages, 
S 19 i. 

5. Ark.—^Arkadelphia Lumber Co. v. 
Asman, 107 S.W. 1171, 95 Ark. 668. 

39 C.J. p 63 note 67. 

O. Ala.—Hartsell v. Masterson, 31 
So. 616, 132 Ala. 275. 

Tex.—International Harvester Co. v. 
Campbell, 96 S.W. 93, 43 Tex.Civ. 
App. 421. 

Other testlmouy uaiaffected 

In a suit on an express contract 
a reference to a custom is as to an 
immaterial matter, but testimony re- 
latlng thereto will not necessarily 
affect the admissibility of other testi¬ 
mony.—San Antonio Light Pub. Co. 
V. Moore, 101 S.W. 867, 46 Tex.Civ. 
App. 269. 

7. Ga.—Stewart v. Exum, 64 S.E. 
471, 132 Ga. 422. 

e. Mich.—^Wright v. Elk Rapids 
Iron Co., 89 N.W. 335, 129 Mich. 
648. 

89 C.J. P 63 note 68. 

Q1 


9. Va.—Conrad v. Bllison-Harvey 
Co., 91 S.E. 763, 120 Va. 468, Ann. 
Cas.l918B 1171. 

10. 111.—OstrofC V. A. J. Canfleld Co., 
47 N.B.2d 382, 317 Ill.App. 663. 

Evidence as to fraud inducing con¬ 
tract see supra § 6. 

Evidence held sufficient 

(1) To prove or sustain flnding of 
contract of employment or existence 
of master and servant relationship 
generally. 

U.S.—^U. S., to Use of Rolg, v. Castro, 

D. C.Puerto Rico, 71 F.Supp. 36. 
Alaska.—^Walbridge v. New York 

Alaska Gold Dredging Co., 8 Alas¬ 
ka, 64. 

Ariz.—Concrete Machinery & Supply 
Co. V. Waara, 27 P.2d 682, 42 Ariz. 
512. 

Idaho’.—People ex rei. Heartburg v. 
Interstate Engineering & Construc- 
tion Co., 76 P.2d 997, 58 Idaho 457. 
111.—Fries e v. Mid-City Trust & Sav. 
Bank of Chicago, 65 N.E.2d 241, 
328 Ill.App. 126—Smith v. Curran, 
35 ]Sr.E.2d 87, 310 Ill.App. 607— 
Hobbs V. H. M. Gousha Co., 24 N. 

E. 2d 240, 302 Ill.App. 508—More- 
house V. Gulf Warehouse & Sales 
Co., 17 N.E.2d 608, 297 Xll.App. 367. 

lowa.—Buescher v. Schmidt, 228 N. 

W. 26, 209 lowa 300. 

Ky.—^Cumnock-Reed Co. , v. Lewis, 
128 S.W.2d 926, 278 Ky. 496.. 

La.—White v. Grant Timber & Mfg. 
Co., 109 So. 921, 161 La. 1117— 
Lowy V. Bulliard, App., 17 So.2d 
855. 

Mass.—^Nelson v. Hamlin, 155 N.E. 18, 
258 Mass. 331. 

Minn.—Norton v. Wyman, Partrldge 
& Co., 206 N.W. 442, 165 Minn. 366. 
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a social security number as an employer of oth- 
ers, while it bas persuasive value, is not conclusive 
evidence that he is the employer of such persons.^^ 

§ 13. Questions of Law and Fact 

As in clvil actions generally, where the evidence on a 
material issue In actions Involvlng the relatlon of master 
and servant is conflicting or admits of more than one in- 
ference, the questlon thereby raised is one of fact for the 


determlnation of the Jury; otherwise the question ia pne 
of law for the court. 

As in civil actions generally, wbere the evMence 
on a material issue in actions involving the rela- 
tion of master and servant is conflicting or admits 
of more than one inference, the question thereby 
raised is one of fact for the determination of the 
jury.i2 On the other hand, where the facts are un- 
disputed or admit of only one inference, the ques- 


Mo.—Menard v. Goltra, 40 S.W.2d 
1063, 328 Mo. 368. 

N.H.—Mercbants Mut. Casualty Co. 
V. Smith, 17 A.2d 88, 91 N.H. 204— 
Bowdler v. St. Johnsbury Truck- 
ing Co., 4 A.2d 871, 90 N.H. 68. 
N.J.—^De Geeter v. Bennett, 32 A.2d 
335, 133 349, certiorari de- 

nled 64 S.Ct. 67, 320 XJ.S. 759, '88 
L.Ed, 453, rehearing denied 64 S. 
Ct. 156, 320 U.S. 813, 88 L.Ed. 491. 
N.T.—^Wolin V. Perlco Yenetian Blind 
Corporation, 43 N.T.S.2d 262, 180 
Misc. 544—Saito v. Waiters and 
Waitresses Union Local • Ko. 2 of 
Brooklyn and Queens, 12 N.T.S.2d 
283. 

Ohio.—Indian Refining Co. v. Mc- 
Combs, 191 N.E. 919, 47 Ohio App. 
425. 

Okl.—Redd v. Warehime, 26 R.2d 142, 
166 Okl. 128. 

S.D.—^Hayes v. Battle Creek Power 
Co., 249 N.W. 629, 61 S.D. 385. 
Tex.—Oberholz v. Odom, Civ.App., 
43 S.W.2d 122. 

39 C.J. p 53 note 70 [a]. 

(2) To support flnding that con- 
tract or relationship did not exist. 
La.—^Malone v. Vieille, App., 174 So. 

713. 

Va.—^Idullins v. Mingo Lime & Lum- 
her Co., 10 S.E.2d 492, 176 Ya. 44. 
Wash.—Gensman v. West Coast Pow¬ 
er Co., 101 P.2d 316, 3 Wash.2d 404. 

(3) To snstain flnding that individ- 
ual was “independent contractor.”— 
Tanner v. Drake, Civ.App., 47 S.W.2d 
452. afllrmed 78 S.W.2d 162, 124 Tex. 
395. 

(4) To establish verbal contract of 
employment, 

111.—Ostroff V. A. J. Canfleld Co., 47 
N-.E.2d 382, 317 Ill.App. 653. 

La.—^Maritime & Merchants* Pro te c- 
tive Co. V. Crescent Paper Box Fac- 
tory, 121 So. 674, 9 La.App. 600. 
N.T.—Tudanger v. Pestinger, 60 N.T. 
S.2d 216. 

Okl.—General Hotel Operating Co. v. 
Hunter, 139 P.2d 808, 192 Okl. 677. 

(5) To prove or sustain flnding of 
hiring for a definite time.—Copeland 
V. Hili, Tex.Civ.App., 126 S.W.2d 667 
—39 C.J. p 63. note 70 [a] (3). 

C6) To prove or sustain flnding of 
hiring for a year. 

111.—Oakes v. Chicago Fire Brick Co., 
53 lT.E.2d 42. 321 Ill.App. 298, af- 
flrmed 58 N*.E.2d 460, 388 111. 474. 
Ihd.—^Holcomb & Hoke Mfg, Co. v. 


Younge, 8 N'.E.2d 426, 103 Ind.App. 
439. 

La.—Nickerson V. Burnstein, Inc., 116 
So. 271, 164 La. 1066—^Boudreaux 

V. Simon, App., 24 So.2d 476. 

Mich.—Arnold v. Masonic Country 

Club of Western Miohigan, 266 N. 

W. 472, 268 Mich. 430. 

N*.J.—Dennis v. Thermoid Co., 26 A. 

2d 886, 128 N.J.Law 303. 

Pa.—^Howard v. Siegel, 184 A. 272, 
121 Pa.Super. 519. 

Ya.—Hoffman Specialty Co. v. Pe- 
louze, 164 S.E. 397, 158 Ya. 686— 
D. Buchanan & Son v. Ewell, 139 
S.E. 483, 148 Ya. 762. 

Wash.—Hansen v. Columbla Brew- 
eries, 122 P.2d 489, 12 Wash.2d 654. 

(7) To sustain flnding of employ¬ 
ment for a reasonable time.—^Millsap 
V. National Funding Corporation of 
California, 135 P.2d 407, 57 CaLApp. 
2d 772. 

(8) To sustain flnding that parties 
entered into permanent employment 
contract.—^Weiner v. Pictorial Paper 
Package Corporation, 20 N.E.2d 468, 
303 Mass. 123. 

(9> To prove or sustain flndings 
as to other matters,—Madera v. Mo- 
nongahela Ry. Co., 52 A.2d 329, 356 
Pa. 460—39 C.J. p 63 note 70 [a] (4)- 
(16). 

Evidenoe held insufflcient 

(1) To Show contract of employ¬ 
ment or existence of relationship of 
master and servant. 

U.S.—Lientz v. Wheeler, C.C.A.Mo., 
113 F.2d 767. 

Idaho.—People ex rei. Heartburg v. 
Interstate Engineering & Construc- 
tion Co., 75 P.2d 997, 68 Idaho 457. 
111.—Slingerland v. Slingerland, 73 
N.E.2d 164, 331 Ill.App. 409. 

Ky.—Williams v. United Mine Work- 
ers of America, 182 S.W.2d 237, 
298 Ky. 117. 

La.—Calavartenos v, Southeastern 
Raw Fur Merchants of Loulsiana, 
179 So. 46, 189 La. 94—^Rains v, 
Jones, App., 152 So. 356. 

Md.—^Houston v. Monumental Radio, 
148 A. 536, 158 Md. 292.- 
Mich.—Donald v. Faulds, 4 N.W.2d 
676, 802 Mich. 831. 

N.T.—Cummings v. Poirler & McLane 
Corporation, 31 N.T.S.2d 98, 263 
App.Div. 739. 

Pa.—Carr v. Smith, 157 A; 3, 102 Pa. 
Super. 406, followed in Richter v. 
Smith, 157 A. 4, 102 Pa.Super. 410. 
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S.C.—^Pennington v. Wolf Const, Co„ 
171 S.E. 46, 170 S.C. 601. 

Wash.—Caldwell v. Williams, 60 P.2d 
28, 187 Wash. 501. 

39 C.J. p 53 note 70 [b] (1). 

(2) To Show terms of contract gen¬ 
erally.—Carson v. Manor Baking Co., 
Mo.App., 138 S.W.2d 43. 

(3) To Show contract for perma¬ 
nent employment.—Littell v. EvenUig 
Star Newspaper Co., 120 F.2d 36, 73 
App.D.C. 409. 

(4) To Show employment coupled 
with an intere st.—Thacker v. Ameri¬ 
can Foundry, Cal.App., 177 P.2d 322. 

(5) To Show that contract was the 
resuit of error.—Lowy v. Bulllard, 
La.App., 17 So.2d 865. 

(6) To Show assumption of em¬ 
ployment contract.—Larson v. Jef- 
frey-Nichols Motor Co., 181 N.E. 213, 
279 Mass. 362. 

(7) To Show or support flnding 
that contract was entered Into un¬ 
der duress.—Powis v. Moore Machin- 
ery Co., 164 P.2d 822, 72 Cal.App.2d 
344—39 C.J. p 63 note 70 [b] (4). 

(8) To Show other matters.—Wai¬ 
ters V. Commonwealth, P^Com.Pl., 
66 Dauph.Co. 245—39 C.J. p 63 note 
70 [b] (2), (3). 

11. U.S.—Brown v. Minngas Co., D. 
C.Minn., 61 F.Supp. 363. 

Ky.—Williams v. United Mine Work- 
ers of America, 182 S.W.2d 237, 298 
Ky. 117. 

Pa.—Turner v. Good, Com.Bl., 48 
Lanc.L.Rev. 569. 

12 . Mass.—Duclos v. A. H. Phillips, 
Inc., 11 N.B.2d 580, 298 Mass. 649. 

39 C.J. p 54 note 73. 

Questions of law and fact in actions 
for: 

Injuries to third persons see in¬ 
fra § 617. 

Personal injuries to servant see 
infra.§§ 629-537. 

Wagee see infra 5 131. 

Wrongful dis-charge see infra S 54. 
Fartlcular (luestions held. for Jnry 
(1) Terms and conditions of em¬ 
ployment generally. 

U.S.—^Eggers v. Armour & Co. of 
Delaware, C.C.A.Iow£i, 129 F.2d 
729. 

Ky.—Torson Const. Co. v. Grant, 66 
S.W.2d 79, 261 Ky. 800. 

Mich.—McIntyre v. Smith-Brldgman 
& to., 4 K.w.2(l 86, 801 62». 
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tion thereby preseilted is one of law for the court 
to determine.^3 Ordinarily, the determination of the 
relationship of master and servant is a question of 
fact,^^ but the question of the relation created by 


§ 14 

a written contract between the parties is ordinarily 
one of law for the court,as is the construction of 
an express oral contract.^® The construction of an 
unambiguous written contract is for the court.^'^' 


B. STATUTORY REGULATIONS IN GENERAL 


§14. In General 

a. State and territorial statutes 

b. Federal statutes 

a. State and Territorial Statutes 

(1) In general 

(2) Particular classes of employees 

(3) Offenses and prosecutions 

(1) In General 

in the exercise of Its pollce power a state 'may Im 


Mo.—Truitt V. Rothschlld-Greenfleld 
Co., App.,'32 S.W.2d 770—Dickes v. 
Bookman, App., 6 S.W.2d 9S1— 
Dickes v. Bookman, App., 285 S.W. 
546. 

N.T.—^West V. Scaroon Hotel Corp., 
N.T.Sup., 67 N.Y.S.2d 163, 187 Misc. 
639. 

39 C.JT. P 54 note 73. 

(3) Whether hiring was for an In¬ 
definite or definite X)«rlod. 

na,—^Newton v. Wall, 8 So.2d 9, 
160 Fla. 810. 

Ga.—National Manufacture & Stores 
Corporation v. Dekle, 173 S.E, 408, 
' 48 Ga.App. 615. 

m. —Davlfi V. Englestein, 263 111.App. 
57. 

N.T.—Preager v. Unlty Slioemakers 
Corporation, 1-5 N.T.S.2d 45, 267 
App.Div. 632. 

Pa.—Jones v. Pittshurgh Mercantile 
Co., 145 A. 80, 296 Pa. 219. 

Ya.—^D. Buchanan & Son v. Ewell, 
139 S.E. 483, 148 Ya. 7'62. 

(8) Duration of employment gen- 
erally. 

U. S.—Eggers v. Armour & Co, of 
Deiaware, O.C.A.Iowa, 129 F.2d 729. 

Ky.—Hamilton Carhardt Overall Co. 
V, Short, 197 S.W.2d 792, 303 Ky. 
423—Torson Const. Co. v. Grant, 
66 S.W.2d 79, 251 Ky. 800. 

^ich.—Mcintyre v. Smith-Bridgman 
& Co., 4 N.W.2d 36, 301 Mich. 629. 
R.I.—Minor v. Narragansett Maoh. 

Co., 42 A.2d 711. 

39 C.J. p 64 note 73 [e). 

(4) What parties intended by 
“permanent’' employment.—Lucacher 

V. Kerson, Pa., 48 A.2d 857. 

('6) Whether writing embodled en- 
tire ^greement and was to be in sub- 
stitutlon of a prior oral agreement 
or to supplement the oral agreement. 
—MA<^aren v. Wlndram Mfg. Co., 
191 N.E. 347, 287 Mass. 221. 

(6) Whether an employee was act- 
ing in the Une of his employment or 


merely as a volunteer.—Cannon 
Fargo, 118 N.E. 796, 222 N.T. 321. 

(7) Other matters. 

Ky.—Memphis Min. Co. v. Shacklett, 
165 S.W. 1164, 153 Ky. 476. 

Mo.—Zeppenfeld v. Morgan, App., IS? 
S.W.2d 898—Zeppenfeld v. Morgan, 
App., 168 S.W.2d 971—'Carson v. 
Manor Baking Co., App., 138 S.W. 
2d 43. 

N.T.—Karas v. H. R. Laboratories, 
67 N.T.S.2d 15, 271 App.Div. 630. 

R. I.—Minor v. Narragansett Mach. 
Co., 42 X.2d 711. 

13. 111.—Hobbs V. H. M. Gousha Co., 
24 N.E.2d 240, 302 Ill.App. 608. 

Mo.—^Wolfe V. Stark Bros. Nurserles 
& Orchards Co., App., 288 S.W. 
1004. 

N.J.—Ryan v. Brown Motors, 89 A.2d 
70, 132 N.J.Law 1'64. 

Pa.—^Hay v. Pittsburgh Lodge No. 
46, Loyal Order of Moose, 8 A.2d 
434, 137 Pa.Super. 205. 

Tenn.—American Nat. Ins. Co, v. 
Jackson, 12 Tenn.App. 305. 

14. U.S.—Baltimore & O. R. Co. v. 
Foar, C.C.A.tnd., 84 F.2d 

Conn.—Beaverdale Memorlal Park v. 

Danaher, 16 A.2d 17, 127 Conn. 176. 
Ky.—Torson Const. Co. v. Grant, 66 
S.W,2d 79, 261 Ky. 800. 

Mass.—Rhodes v. Green, 162 N.E. 
305, 264 Mass. 295. 

Mich.—^Mcintyre v. Smith-Bridgman 
& Co., 4 N.W.2d 36, 301 Mich. 629. 
Neb.—^Kline v. Metcalfe Const. Co., 
19, N.W.2d 693, 146 Neb. 389. 

S. C.—Griswold v. Texas Co., 161 S. 
B. 409, 163 S.C. 156. 

39 C.J. p 64 note 73 [a]., 

Zf tuxsupported by subordinate 
faots found, the oonclusion of fact 
is erroneous as a matter of law.— 
Beaverdale Memorial Park v. Dana¬ 
her, 16 A.2d ,17, 127 Conn. 17'5. 
ib, Ind.—HoWe Fire Apparatus Co. 
V. Humphrey, 46 N.E.2d 259, 113 
Ind. App. 167. 

89 C.J. P 54 note 71. 
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16. N.T.—Braxton v. Mendelson, ISS 
N.E. 198, 233 N.T. 122. 

Okl.—Chicago, R. I. & P. R. Co. v. 
Bennett, 128 P. 705, 36 Okl. 368!, 
20 A.L.R. 678. 

17. Pa.—Armstrong v. Standard Ice 
Co.. 195 A. 171, 129 Pa.Super. 207 
—Custis «Sb Co. V. Silent Automatic 
Corporation, 97 Pa.Super. 313. 

Tex.—Guardian Trust Co. v. Bauerei- 
sen, 121 S.W.2d 579, 132 Tex. 39-6 
—Fort Worth <& D. C. Ry. Co. v. 
Larson, Clv.App., 169 S.W.2d 260. 

18. Chio.—State v. Iden, 47 N.E.2d 
907, 71 Ohio App. 66. 

19. Ohio.—State v. Iden, supra. 

20. N.T.—W. H. H. Chamberlin, 
Inc., V. Andrews, 286 N.T.S. 242, 
169 MIsc. 124, modified on other 
grounds 2 N.E.2d '22, 271 N.T. 1, 
106 A.D.R. 1519. affirmed 67 S.Ct. 
122, 299 U.S. -515, 81 L.Bd. 380, re- 
hearing denied 57 S.Ct. 926, 301 U. 
S. 714, 81 L.Bd. 1366. 

Ohio.—State v, Iden, 47 N.E.2d 907^ 
71 Ohio App. 65. 

Particular objections to labor law: 
Delegation of legislative power see 
Constitutional Law § 138 b (26). 
Denial: 

Of eaual proteetlon of laws see 
Constitutional Law §S '603, 611 
e (4), 513-515. 

Of liberty and property, Includ- 
ing liberty to contract, with- 
out due process see Constitu¬ 
tional Law §§ '211, 684-689. 

Or abridgment of privlleges or 
immunities of citlzens see 
Constitutional Law § 475. 
Grant of special privlleges ^ee 
Constitutional Law* § 464 d. 
Impairment of obllgations of con- 
tracts see Constitutional Law ? 
349. 

Improper classlflcation see Consti¬ 
tutional Law § 497. 


pose whotesome and reasonable regulatlons on the rela« 
tion of master and servant. 

The purpose of a constitutional provision author- 
izing the passage of laws providing for the comfort, 
Health, safety, and general welfare of all employees 
is not to define the word “employees'*^® or to create 
a rule that has been nonexistent,^^ rather is to 
allay all doubt as to the right of the legislature to en- 
act subsequent legislation respecting those who are 
employed by others^O and to empower the legislature 

V. 
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to pass laws that will promote the gcneral welfare of 
tmployees by improving tbeir working conditions,^^ 
So too a con&titutional provision authorizing the pas- 
of laws to protect the health and safety of em- 
ployees in factories, mines, and railroads does not, 
by implication, limit the Icgislative power or prevent 
the passage of laws of the same character relating to 

othcr industrii‘S,22 

In the cxercise of its police power^^ a state may 
impose such wholesome and reasonable rcgulations 
and restrictions on the relation of master antf serv¬ 
ant as are conduci ve to the public welfare,^* 
health,25 or safety.26 The object of labor legisla- 
tion is to protect persons employed in industry;27 
bi!t such legislation, although enacted for the bene¬ 


fit of employees, is also enacted in the interest of 
the public at large.^S In dealing with the relation 
of employer and employee, a state legislature has 
necessarily a wide field of discretion in order that 
there may be suitable protection of health and safe¬ 
ty, and that peace and good order may be promoted 
through regulations designed to secure wholesome 
conditions of work and freedom from oppression.29 
The state, however, cannot interfere in a private 
employment and stipulate the terms of the Service to 
be rendered,^o nor can it in terms destroy the prop- 
erty right of an employer.^^ 

Regulations governing employees* organizations 
and discrimination are discussed infra §§ 28 (65)- 
28 (68). 


Oommerc^f» clause of federal Consti- 
tutlon as affectlnif validity of state 
regulations of relation of employ¬ 
er and employee se-t' Commerce S§ 
20, 46. 71 b (2), 78 e, TU. 

21. Ohlo.—State v. Iden, supra. 

22. Okl.—^Associated Industries of 
Oklahoma v, Industrlal %Velfare 
Commission. 90 P.2d S99. 185 Okl. 
ni. 

23. Ala.—Alabama State Federatlon 
of Labor v. McAdory, 18 So.2d 811), 
246 Aia. 2. certiorari dlsmissed 65 
S.Ct. 1384, 326 U.S. 450, 89 L.Ed. 
1723. 

N.C.—Morris v. Holshouser, 17 S.B. 
2d 115. 220 N.C. 293. 137 A.L.R 
733. 

Utah.—Bucfcfngham Transp. Co. v. 
Industrlal Commission, 72 P.2d 
1077, 03 Utah 342. 

39 C.J. p 55 notes 77, 78, p 56 note 
71 

24. W. H, H. Chamberlin, Inc., 
V. Andrews, 286 N.Y.S. 342. 159 
Misc. 124. modifted on other 
grounds 2 N.B.2d 22, 271 N.T. 1. 
106 A.L..R. 1519, afflrmed 57 S.Ct. 
122. 298 U.S. 515. SI L.Bd. 380, re- 
hearing denied 57 S.Ct. 926, SOI 
U.S. 714, 81 LEd. 1365. 

n C.J. p 55 note 77. 

Xatoiasts of aodaty 
The rigtits of employers and em- 
ployses to conduct their economie af- 
fairs and to compete with others for 
a share in the producis of industry 
are subject to modificat ion or Qual- 
IficattOn in the interests of the so- 
ciety in which they exist. 

U.S.—Carpenters and Joiners Union 
of America, liocal No. 213 v. Rit- 
ter"* Cafe, Tex., 63 S.Ct. 807, 316 
U.S. 722. 86 1143. rehearing 

denied 62 S.Ct. 1038, 316 U.S, 703,, 
S6 UBd. 1775—Thomhill v. State 
of Alabama. Ala., 60 S.Ct. 736, 310 
U.S. 88. 84 L.Bd. 1093, 

Cat.—^Bx parte Blaney, 184 P.2d 892. 


SxcXnsioa from statute 

I A statute relating to employer- 
! employee relations may be deemed to 
exclude the operation of hotels, in- 
cluding dining apartments, although 
the same dutiea are performed by 
the employees of independent restau- 
rants engaged in the business of 
feeding the public in the same man- 
ner as hotels.—^Burrow v. Kapfham- 
mer, 146 S.W.2d 1067, 284 Ky. 753. 

Selivery of copy of contract to em¬ 
ployee 

It is constitutionally permissible 
to legislate so as to provide that a 
written contract of employment shall 
be void uniess, at the time of mak- 
Ing it, a copy thereof, signed by the 
employer or his authorized repre- 
sentative, is delivered to the em¬ 
ployee.—In re Opinion of Justices, 
166 N.E. 401, 267 Mass. 607, 63 A, 
L.R. 838. 

Statute uot vlolated 
Lessee under mining lease held 
not to hare violated mining act by 
employing second-class manager 
when having more than a specified 
number of men engaged as miners.— 
Ripley v. Kaemmerer, 279 IlLApp. 
336. 

25. N.T.—eople v. Charles 
Schweinler Press, 108 N-E. 639, 214 
N.T. 395, L.R.A,1918A 1124, Ann. 
Cas,1916I> 1059, 

39 C.J. p 55 note 78. 

26. Ky.—Jones v. Russell, 6 S.W.2d 
460. 224 Ky, 3S0. 

39 G.J. p 56 note 79. 

< Safety of worlanen. engaged lu 
hasardout employmeut is legitimate 
subject of legislation under police 
power.—Jones v. Russell. 6 S.W.2d 
460. 224 Ky. 390. 

27. N.T.—Griebsch v. B. T. Babbltt, 
Inc., 298 N.Y.S. 848. 164 Misc, 7, 
afflrmed 2 N.T.S.2d 848. 254 App. 
I>iv. 601—^Mortimer v, Natapow, 14 
N.Y.S.2d 971. 


28. Oal.—^De Haviland r. Warner 
Bros. Pictures, 153 P.2d 983, 67 
Cal.App.2d 225. 

29. U.S.—West Coast Hotel Co. v. 
Parrish, Wash., 67 S.Ct. 578, 300 
U.S. 879, 81 L.Ed. 703, 108 A.L.R. 
1330. 

Cal.—California Drive-In Restaurant 
Ass^n V. Clark, 140 P.'2d 6'57, 22 
Cal.2d 287, 147 A.L.R. 1028. 

Qeueral conditions of labor 
A state legislature has power to 
enact legislation regulating generai 
conditions of labor, at least as to 
women and children, in any industary 
in the state.—^McGrew v. Industrial 
Commission, 85 P.2d 608, 96 Utah 
203. 

FoUcy fortliezlng desirable indns- 
trial relations is within ambit of 
proper exercise of legislative power. 
—Isolantite, Inc., v. United Electri- 
cal, Radio and Machine Workers of 
America, C.LO., 29 A.2d 1’83. 182 N.J. 
Eq. $13, 

Frervention of disputes 

(1) It is a matter of generai pub¬ 
lic concem and well within the po¬ 
lice power of the state to attempt to 
ppevent disputes between employees 
and employers not only in manufac- 
turing concems and factories but al¬ 
so in Public Utilities, whether pri- 
vately or publicly owned and operat- 
ed.—Liocal Union No. 876, Interna¬ 
tional Brotherhood of Electrical 
Workers v. State of Michigan Labor 
Mediation Board, 293 N.W. 809^ 294 
Mich. 629. 

(2) Betermination of disputes see 
infra §4 28 Cl)-28 (144). 

130. 111.—^People V. Chicago, M. & 
St. P. R, Co., 138 N.E. 155, 306 111. 

1 486, 28 A.L.R. 610. 

I 39 C.J. p 56 note 80, 

'si. Kass.—^Bogni v. Perrotti, 112 N. 
f B. 853, 224 Mass. 152, L.R.A.1916P 
I 831. 

139 C;J. p 56 note 81. 
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^'Employer'' and '^employee/* Definitions of *'em- 
ployer” and ^^employee’’ contained in one article in 
a labor code, and in terms limited to that article, 
can have no effect on a section contained in another 
article of the code.32 a statute regulating employ- 
ment and defining ''employer,.” but not expressly in- 
cluding the state, does not apply to the state.33 The 
word '‘employee,” as ulsed in some statutes regulat¬ 
ing the relation of master and servant, cannot be 
defined in the striet contractual sense,and such 
statutes apply to employees whose contracts of em- 
ployment are terminable at will.^s Under some stat- 
ntes an employee means a mechanic, working man, 
or laborer working for another for hire,36 but the 
provisions refer to manual laborers only.37 

Public bonrdSj commissionsj or officers. Under 
some labor laws an industrial board may make rules 
limited to carrying out the purposes of the law,^^ 
or the only function of a commissioner in respect 
of the employment of minors and women may be 
to examine into such employment and the observ- 
ance of statutory regulations, to investigate com- 
plaints, and to report violations to the prosecuting 
officer.39 Before an industrial commission may de- 
termine and prescribe general standards and condi- 
tions of labor by employees, a full and public hear- 
ing at which sufficient evidence is taken to support 
the necessary findings of fact may be required,^^ 
and the findings must embrace the facts which are 
needed to sustain the order.^l 

Terms and consequences of contract of employ¬ 
ment. It is one of the functions of a state to de- 


§ 14 

cree the legal consequences that shall attach to a 
contract of employment made within the state, re- 
gardless of a stipulation of the parties>2 Statutes 
which preclude a contract for personal service from 
being binding or enforceable for a longer term than 
a prescribed number of years are accorded effiect.^^ 
While such statutes are for the benefit of the em¬ 
ployee,they are closely identified with the public 
interest^5 and are in the nature of police regulations 
or expressions of public policy to prevent those com- 
pelled to seek employment from tying themselves up 
by indefinite or unlimited agreements that may seri- 
ously affect or restrict their ability to develop by a 
desirabie change of employment.^6 They may not 
be waived by the employee but they do not ren- 
der void ab initio a contract for a longer term than 
that prescribed^S or prevent the employee, with the 
consent of the employer, from voluntarily perform- 
ing the excessive part of the contract.*^^ 

(2) Particular Classes of Employees 

Statutes which are valid and binding and are to be 
given effect when appllcable Include ^'full crew” statutes 
affecting freight trains and statutes prohibitlng the em¬ 
ployment of aliens on public work. Chlld labor laws are 
highly remediai In character and are to be liberally In¬ 
ter preted. 

In a particular case involving a “full crew^' stat¬ 
ute affecting freight trains, the evidence may be in- 
sufficient to show that operating conditions and the 
cost of complying with the statute have so changed 
since the enactment of the statute as to make appli- 
cation thereof to the railroad in question arbitrary 


32. Cal.—People v. McEntyre, 84 P. 
2d 560, 32 Oal.App.2d Supp. 752. 

33. Wis.—State ex rei, Martin v. 
Reis, 284 N.W. 580, 230 Wis. 683. 

34. U.S.—Santiago v. People of 

Puerto Rico, C.C.A.Puerto Rico, 154 
F.2d 811. 

35. U.S.—Santiago v. People of 
Puerto Rico, supra. 

36. N.Y.—^People v. Bureka Ship- 
building Corp., 59 N.T.S.2d 332. 

37. N.T.—Metropolitan Life Ins. Co. 
V. New York State Labor Relations 
Board, 6 N.Y.S.'2d 77'5, 168 Misc. 
948, afflrmed 7 N.Y.S.2d 1007, 2’65 
App.Div. 840, and 7 N.Y.S.2d 1008, 
256 App.Div. 840, afflrmed 20 N.E.* 
2d 390, 280 N.Y. 194. 

38. N.Y.—^Mortimer v. Natapow, 14 
N.Y.S.2d 971. 

39. Conn.—Swiss Cleaners v. Dana- 
her, ,2‘7 A.2d 806, 129 Conn. 338. 

40. UtaTi.—McGrew v. Industrial 

Commission, 86 P.2d 608. 96 Utah 
203. 

Hearings of boards generally see in¬ 
fra §§ 28 <102)-^28 (108). 


Matter which Is not evidence may 

not be treated by the commission as 
evidence.—^McGrew v. Industrial 
Commission, supra. 

41. Utah.—^McGrew v. Industrial 
Commission, supra, 

42. N.jr.—Miller v. National Chair 
Co., 22 A.2d 804, 127 N.J.Law 414, 
afflrmed 28 A.2d 126. 129 N.J.Law 
98. 

Contracts of employment at wlll 

do not restrict legislature from en- 
actlng laws in the interest of the 
general public which so deal with 
master and servant relationship as 
to effect changes in the terms of 
employment.—Hamer v. Nashawena 
Mills, 62 N.E.2d 22. 315 Mass. 160. 

43. U.S.—Shaugnessy v. D’Antoni, 
C.C.A.La., 100 P.2d 422—Hili v. 
Missouri Pac. Ry. Co., D.C-L'a., 8 
P.Supp. 80. 

—De Haviland v. Warner Brps. 
Plctures, 163 P.2d 983, 67 Cal.App. 
2d 225. 

Okl.—Foster v. Atlas Life Ins. Co., 
6 P.2d 806, 164 Okl. 30. 
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44. U.S.—Shaughnessy v. D'Antoni, 
C.C.A.La., 100 F.2d 422. 

45. Cal.—^De Haviland v. Warner 
Bros. Pictures, 163 P.'2d 983, 67 
Cal.App.2d 22'5, 

46. U.S.—Hili V. Missouri Pac. Ry. 
Co., D.C.La., 8 F.Supp. 80. 

Contract for permanent emplosrment 

(1) Under a statute provlding that 
■ Services to be rendered in certain 
employments shall not extend be- 
yond a stated period, a contract for 
permanent employment is illegal, 
when the Services mlght, In the na¬ 
ture of things, extend beyond' such 
period.—^Perry v. New England Cas- 
ualty Co.. 100 A. 606, 78 N.H. 346. 

(2) Contracts for permanent em¬ 
ployment generally see supra §§ 6, 8. 

47. Cal.—^De Haviland v. Warner 
Bros. Pictures, 1'53 P.2d 983. 67 
Cal.App,’2d 226. 

48. U.S.—Shaughnessy v. D’Antoni, 
C.C.A.La., 100 r.2d 422. 

I 49. U.S.—Shaughnessy v. D*Antoni, 
I supra. 
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a!u! unreasottaWc»®^ Statutcs forbidding cmploy- 
*>f alSens on piiblic work are valid®^ 

Children, Child labor laws, bcin^ bighly remcdial 
in character are to be liberally interpreted in order 
to efTcct thcir beneficcnt objects.^® The dctermina- 
tion of the question whether a particular child ac- 
tivity is *Vork” within thc meansng of child labor 
laws depcnds alto^ether on the circumstances of 
cach case,®3 and therc is no fixed and universa! rule 
which will sulve the diversified questions which can 
arise under different scts of facts,^^ 

^finers. Statutory and ofiBcial reg^ulation of the 
cmployment and conduct of miners is discussed in 
the C.J.S. titlc Mines and Mincrais § 236, also 40 
CJ. p 1138 note 8l-p 1139 note 2. 

(3) Offenses and Prosecutions 

In a prosecution for vlolation of a statuta ragulatlng 
tha relatio» betwaan amployer and amployea, the burdan 
li on tha State to prova facta bringing the cata within 
tha statuta. 

Under some statiites regulating the relatton be- 
twcen employer and cmployce, and making a viola- 
tion thercof a misdemeanor, oniy the owner of an 
establishment is criminally liablc,®^ while under oth- 
er statutcs an agent may be subject to criminal pros- 
ccution.^® The burden is on the state to show facts 


bringing the case within the statute and defend¬ 
ant is entitled to any rcasonable doubt as to the con- 
struction of thc statute where it does not plainiy cov- 
er the case.®® Criminal liability and prosecution for 
violation of state statute regulating hours of Serv¬ 
ice are discussed infra § 15 a, 

Second offense, Where punishment is based on 
the number of violations of any of the provisions 
of the act, it is not necessary, in order to warrant 
an increased punishment as for a second offense, 
that a previous violation should have been of the 
same character;®® but a person may not be pun- 
ished as a second offender where he is not charged 
as such either in the original Information or in any 
information filed in proceedings following convic- 
tion.®® 

b. Federal Statntes 

Statutes enacted for the purpose of elTtnrnating labor 
conditione detrimentaI to workers have been held valid. 

The Fair Labor Standards Act of 1938, 29 U.S. 
C.A. §§ 201-219, which sets iip a comprehensive leg- 
islative scheme for preventing the shipment in in¬ 
terstate commerce of certain products and commodi- 
ties produced in the United States under labor con- 
ditions which fail to conform to standards set up 
by the act, has been hcld constitutional.®! It is 


80. U.S.—Fac. R. Co. v. 
Non?i’OOd. D.C.Ark., 13 P.Siipp, 24, 
amrrned 54 S.Ct 227, 29© ir.S. 600. 
%% Ii.Ed. 627. 

»1. Heim v. McCall. N.T., 36 

S.Ct. 7». 230 U.S. 175, 60 LuEd. 206. 
12 C.X p 927 note 83. 

sa. U.Sr—Lenroot ▼. W©Btem Union \ 
Tei. Co.. D.C.N.Y., 52 P.Supp. 142, 
C.C.A.. 141 F.2d 4O0. re- 
versed on other rrounds 65 S.Ct. i 
335. 323 U.S. 0 ^ 89 L.Ed. 414. 1 

Fa.—Commonwealtli v. MtKtkig, 29 
Fa.FIrt, & Co. 629. 

Fwnm»» of }aw* 

Child laws are intended to 

prott^ct children, in their healthful 
develorment to adult age, from ©x- 
ploitation by business and induetry, 
and to inaure to them. in the inter- 
©sts of the Public wolfare, that con- 
dition of frecdom from debUitating 
labor in which alono they can de- 
velop into fully ©facient ©conomic 
and sociftl units of the state.—Com- 
moziweaUh v. McKaig, supra. 

88; Fft.—Commonwealth v. 2dcKatg. 
supra. 

ff^**»*g eshihiilon. 

It is not violation of child lahor 
laws for nine-year-old child to give 
exhihitto» of skating at meetiniT of 
amatelir «kating society where she 
TeOeives no compensatlon therefor. 
where exhibition is not for profit. I 


although admission fee is charged, 
and is not held at place of Public re- 
sort, but one prlvately leased for 
purely private purpose; nor is it 
material that professional skater ap- 
poared on same propram for compen¬ 
sat ion if chlld*8 sl^tlng was in no 
way linked wlth his.—Common- 
wealth V. McKaig. supra, 

54. Pa.—Commonwealth v. McKaig, 
supra. 

55. Pa—Commonwealth v. Rohr- 
man, 20 Pa-Bist 1108. 

50. U.S.-—Santiago y. People of 
Puerto RIco, C!.C.A.Puerto Rico, 
164 P.2d 811. 

89 C. J. p 56 note 83. 

57m JT.T.—^People v. R. P. Stevens 
Co., 165 K.Y.a 89. 178 App.Div. 
308, appeal dlsmissed 117 N.E. 
1079. 221 N.T. 622—Feople y. In- 
terborough Rapid Transit Co., 168 
K.T.S. 857. 85 K.T.Cr. 317, 

(Hving: reanired informatioii to labor 
eosmiisKiosLer 

In prosecution under statute pro- 
hibiting seeurlng of labor in state 
for one's use in another without no- 
tifying commissioner of labor, it is 
not sufficient for state to show that 
defendant secured labor within state 
for his use in another. but It should 
also be shown that he did so with- 
out ffiving commissioner information 
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reqtuired under statute.—Gleaton v. 
State, 191 S.B. 926, 55 Ga.App. 876. 
Rvidenoe held sufficient 
To support conviction of using 
monesns, put up with defendant by 
his employees. for another purpese 
than liquidation of his accounts with 
them or retum to them.—People v. 
McBntso^, 84 P.2d 560, 32 CaJ.App.2d 
Supp. 752. 

58. Mich.—People v. Wells, 227 N. 
W. 696, 248 Mich. 579. 

59. K.Y.—People y. James Butler, 
Inc., 188 N.Y.S. 1068, 164 App.lMv. 
311, 28 N.T.Cr. 465. 

60. Isr.T.—People y. Baldwin, 69 N. 
T.S.2d 195, 188 Misc. 11. 

61. T7.S.—Opp Cotton Mills v. Ad¬ 

ministrator of Wage and Hour I>i- 
yision of Department of Labor, 61 
S.Ct. 524, 813 U.S. 126, 657, 85 L. 
Bd. 624—U. S. y. Darby, Ga.. 61 S. 
Ct. 451, 812 U.S. 100, 657, 85 L.Ed. 
609, 132 A.L.R. 1430—Sunshine 

Mining Co. y. Carver, D.C.Idaho, 
41 P.Supp. 60—Plemingr y. Atlan¬ 
tic Co., D.C.Ga, 40 P.Supp, 654, af- 
firmed, C.C-A., Atlantic Co. v. Wal- 
llng, 181 F.2d 618—Magann v. 
Long’s Bagga;ge Transfer Co., D.C. 
Va., 39 P.Supp. 742i—^Fleming v. 
A, B. Eirschbaum Co„ 88 P.Supp. 
204, affirmed, C.C.A., 124 P.2d 564, 
certiorari granted A. R Kirsch- 
baum Ca v. Fleming, 62 SwCt 800^ 



MASTEB AND 8EEYANT 


56 C.J.S. 


§ 14 


remedial in nature,®* having been enacted for the 
humanitarian purpose of eliminating labor condi- 
tions detrimental to workers engaged in interstate 
ccanmerce or in the production of goods for such 
commerce,®* and therefore should be liberally con- 
strued.®^ 

The provisions of the act relating to wages and 
overtime compensation are discussed infra §§ 151— 
160. 

The child labor provisions of the act, which do 
not prohibit the employment of child labor, but in- 
stead prohibit the shipment, or delivery for ship- 
ment, in interstate commerce of goods produced in. 
an establishment where oppressive child labor is em- 
ployed, nianifest an intent to keep the arteries of 
interstate commerce free from the products of child 
labor,®5 and they establish a national policy and a 


national Standard, rather than a mere additional 
sanction for the enforcement of state child labor 
laws.®® The purposes of such provisions are to 
protect adult employees against competition of mi- 
nors, as well as to protect children against harm- 
ful labor, and hence are both economic and socio- 

logical.®7 

National Industrial Recovery Act, Provisions of 
the National Industrial Recovery Act relating to em- 
ployers and employees were accorded effect accord- 
ing to the express language thereof where they were 
not regarded as unconstitutional.®* Also provisions 
of a code approved for a particular industry under 
the act became by implication a part of a contract 
of employment by an employer in that industry;®* 
and it was not permissible for the employer, em¬ 
ployees, or a labor union to violate such provisions 
by waiver or consent.'^* An employee could not 


315 U.S. 792, 86 L.Ed. 1195, af- 
firmed Kirschbaum v. Walling, 62 
S.Ct. 1116, 316 U.S. 517, 86 L.Ed. 
1638—Fleming* v. Arsenal Bldgr. 
Corporatlbn, D.C.N.T., 38 F.Supp. 
207, reversed on other grrounds, C. 
C.A,, 125 P.2d '278, certiorari g^rant- 
ed Arsenal Bldg. Corporation v. 
Fleming, 62 S.Ct. 801. 316 U.S. 792, 
86 L.Ed. 1196, afflrmed Arsenal 
Bldg. Corporation v. Walling:, 62 S. 
Ct. 1116, 316 U.S. 617, 86 L.Ed. 
1638—Fleming v. Wood-Pruitticher 
Grooery Co., D.C.Ala., 37 F.Supp. 
947—Berger v. Clous«er, B.C.Pa., 
36 F.Supp. 168—^U. S. v. Barr & 
Bloomfield Shoe Mfg. Co., D.C.N. 
H., 36 F.Supp. 76—U. S. v. Fea- 
ture Frocks, D.C.Ill., 83 F.Supp. 
206. 

N.T.—Atkocus V. Terker, 30 N.Y.S.2d 
628. 

62. U.S.—Bowie v. Gonzalez, C.C.A. 
Puerto Rico, 117 F.2d 11—^Fleming 
V. Hawkeye Pearl Button Co., C.C. 
A.lowa, 113 F.2d 62—Tennessee 
Coal, Iron & R. Co. v. Muscoda Lo- 
cal ISTo. 123, D.C.Ala., 40 F.Supp. 

4, modifled on other grounids, C.C. 
A., 135 F.2d 320, rehearing denied 
137 F.2d 176, amrrned 64 S.Ct. 698, 
321 U.S. 59.0, 88 L.Ed. 949, 162 A.L. 
R. 1014, rehearing denied 64 S. 
Ct. 1257, 322 U.S. 771, 88 L.Ed. 
1596—CoUins v. Kidd, D.C.Tex., 38 
F.Supp. 634, reversed on other 
grounds, C.C.A., Collins v. Kidd 
Dairy & Ice Co., 132 F.2d 79— 
Lowrimoore v. Union Bag & Pa¬ 
per Corporation, D.C.Ga., ,30 F. 
Supp. 647, afflrmed. C.C.A., Gate v. 
Union Bag & Paper Corporation, 
116>P.2d 27, certiorari denied 61 

5. Ct. 837, 813 U.S. 6'59, »5 L.Ed. 
1619. 

63. U.S.—Fleming v. Hawkeye Pearl 
Button Co., C.C.A,Iowa, 113 F.2d 
62—Wilkinson v. Koland Co., D.C. 

66 O.J.S.—7 


Va, 40 F.Supp. 1009—Tennessee 
Coal, Iron & R. Co. v. Musooda Lo- 
cal No. 123, D.C.Ala. 40 F.Supp. 

4, modifled on other grounds, C.C- 
A., 135 F.2d 320, rehearing denied 
137 F.2d 176. afflrmed 64 S.Ct. 
'698, 321 U.S. 590, 88 L.Ed. 949, 162 
A.L.R. 1014, rehearing denied 64 

5. Ct. 1257. 822 U.S. 771, 88 L.Ed. 
1696—Collins v. Kidd. D.C.Tex., 38 
F.Supp. 634, reversed on other 
grounds, C.C.A.. Collins v. Kidd 
Dairy & Ice Co., 132 F.2d 79. 

ProtectloxL of laihoxing pnhUo 

The act was designed to protect 
the lahorlng public generally against 
the praotlces which it outlaws,— 
Fleming v. Tidewater Optical Co., D. 
C.Va, 35 F.Supp. 1016. 

Deolaratlon. of pnbllo policy 

The act constitutes a declaration 
of public policy against substandard 
labor oonditions.—^Hutchinson v. 
William C. Barry, Inc., D.C.Mass., 44 
FSupp. 829. 

Beductlon of unemployxnexLt 

It Is sald that the main objective 
of the act is to reduce unemploy- 
ment without flnancially hurting in¬ 
dustry or Its employees.—^Williams 
V. General Mills, D.C.Ohio, 89 F.Supp. 
849, reversed on other grrounds, C.C. 
A,, 132 F.2d 387. 144 A.L.R. 1371. 

64. U.S.—Bowie v. Gonzalez, C.C.A. 
Puerto Rico, 117 F.2d 11—Fleming 
V. Hawkeye Pearl Button Co., C.C. 
A.Iowa, 113 F.2d 62—Collins v. 
Kidd, D.C.Tex., 88 F.Supp. 634, re¬ 
versed on other grounds, C.C.A., 
Collins V. Kidd Dairy & Ice Co., 
132 F.2d '79.—^Lefevers v. General 
. Export Iron & Metal Co., D.C.TeX., 

1 86 F.Supp. 888. 

Coaslderatiou of oongressional mo- 
tive 

In construlng the act, arguments 
founded on common experience fur- 
nishlnsr motive of congress for the 
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legislation may be material.—^U. S. 
V. Barr & Bloomfleld Shoe Mfg. Co., 
D.C.N.H., 35 F.Supp. 75. 

Plain meanlng 

The meaning of the act must in 
the first instance at least be sought 
in its language, and If that is plain 
and the act is constitutional the sole 
function of the court is to enforce It. 
—Fleming v. Hawkeye Pearl Button 
Co., C.C.A.Iowa, 113 F.2d 62. 

65. U.S.—^Lenroot v. Western Union 
Tei. Co., D.C.N.Y., 62 F.Supp. 142, 
afflrmed, C.C.A., 141 F.2d 400, re¬ 
versed on other grounds 65 S.Ct. 
335, 323 U.S. 490, 89 L.Ed. 414. 

66. U.S.—Lenroot v. Westem Union 
Tei. Co., supra. 

67. U.S.—^Lenroot v. Interstate Bak- 
eries Corporation, D.C.Mo., 56 F. 
Supp. 234, afflrmed in part and re¬ 
versed on other grounds In part, 

■ C.C.A., 146 F.2d 325. 

68. Ohlo.—Drake Bakeries Inc., v. 
Bowles, 31 Ohio N,P.,N.S., 426. 

Invalidity, as unauthorized delega- 
tion of legislatlve power, of provi¬ 
sions authorizing president to ap- 
prove, prescribe, or modify codes 
of falr competition see Constitu¬ 
tional Law § 13'8 b (10). 
Unconstitutionallty of provisions re- 
specting hours of labor see Infra 
§ 15 b. 

Furpose of related state statntes 

was solely to secure coSperation and 
uniformity with acta of federal gov- 
ernment and its agencies.—Bdwards 
V. New York Edison Co., 268 N.Y.S. 
24, 149 Misc. 722. 

69. N.T.—Farulla v. Ralph A. Pre- 
undllch, Inc., 279 N.Y.S. 228, 155 
Misc. 262. 

7a N.T.—Farulla v. Ralph A. Pre- 
undllch, Inc., <279 N.Y.S. 228. 166 
Misc. 262. 
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raaJntaSn an action for violation of a code promul- 
gated under the National Industrial Recovcry Act, 
as that act, although providing for criminal prose- 
cutions and injunction proceedings instituted by the 
attomey general, did not contain any provision, or 
authorize a code provision, giving the right to any 
private person to commence an action to compel 
obedience to the act or any code promulgatcd therc- 
under.'^^ 

§ 15* Hours of Service in General 

a. State statutes 

b. Federal statutes 

a. State Statutes 

In tha absence of broadar constltutionat authorlzatloni 
a Itate taw ragulatfng tha hours of labor of employees, 
othar than pubilc emptoyees and employeea on publlc 
Works, is vaiid when, and oniy when. It Is a propar exer- 
cisa of the pollca power In that it has for Its object, and 
baars a direct and reaionabte reiatlon to, the protection 
of tha Health, safety, morals, or ganerai weifare of the 
publle or tha emptoyaes affectad, and does not violata 
oonstitutiona! limitations or guarantles. 

A state law regulating the hours of labor of em- 
ployces may be enacted and enforced under the po- 
lice power,without offense to constitutional limi- 
tations,^* where the object of the enactment is to 
protect the public health, safety, morals, or general 
weifare, and the statute is adapted to that end,^^ 
or where there is a reasonable relation between the 
hours of labor and the health, safety, morals, or 
weifare of the employees within the purview of the 


56 C.J.S. 

statute,’^^ especially where the employees are, by the 
nature of their employment, subject to extraordinary 
perilsJ® However, in the absence of a constitution¬ 
al provision expressing a contrary policy, a state^s 
police power to regulate the hours of labor for wor-k 
performed within its borders is not general or unlim- 
ited;77 a regulation of such hours, in order to be 
vaiid, must tend reasonably to advance the public 
interest;78 and it is invalid where it has no direct 
relation to the health, safety, or morals of the pub- 
lic^s or the employees whose working hours are cur- 
tailed,^® or where it violates one or more constitu¬ 
tional limitations or guaranties.*! Such a regula¬ 
tion will not be sustained as an exercise of the ex¬ 
traordinary power of govemment, in times of emer- 
gency, to combat unemployment where there is noth- 
ing in the statute to indicate a purpose to relieve 
unemployment or which would induce judicial be- 
lief that it would have any substantial effect on un- 
employment.s^ 

Consfruction and application generally. 
statute limiting the hours of emplo 3 rment should be 
liberally construed to effect its object to protect the 
health of employees and promote the general wei¬ 
fare and an exception or exemption should be 
strictly construed.®^ Under some statutes of this 
nature an employee has no right to waive the re- 
striction,®^ which is imposed for the benefit of the 
community and not for the exclusive benefit of em¬ 
ployees but a differently worded statute has been 
construed to permit an adult workman to agree to 
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TL Keb,—Carmody v. U I». Coryell 
OU CSOv, 27S N.W, 28S, 13a Keb. 

nt. 

72. Okl.—Associated Industries cf 
Oklahoma ▼, Industrial ‘Weifare 
Coramlssion, 90 F.Zd 899,' 185 Okl. 
177. 

39 C.X p 57 note 90. 

73. U.S.—^Brashear Preight Lines r, 
Hughes, D.C.I11., 26 F.Supp. 908. 

Okl.—Associated Industries of Okla- 
homa V. Industrial Weifare Com- 
mission, 90 P.2d 899, 185 Okl. 177. 

74. S.C.—Gssaue, Ine. v. Nates, 2! 
S.S,Sd 36, 191 aa 2T1. 

12 aj. p 926 note 73—3» ax p 57 
note 90. 

75. Mont—State Vp Safeway Stores, 
76 P.2d 81, 106 Mont. 182. 

N.T.—Long Island R. Ca v. Depart¬ 
ment of Labor of State of New 
York, 247 N.T.S. 278, 138 Misc. 612. 
afllrmed 177 N.B. 17, 256 N.Y. 498. 

Okl.—^Associated Industries of Okla- 
homa T. Industrial Weifare Com- 
mission, »0 P,2d 899, 185 OkL 177- 

39 04*. p 57 note 91. 

7a U.S.—^Holden v. Hardy, Utah, 18 


S.Ct 383, 169 U.S. 866. 42 L.Ed. 
780. 

39 C.X p 58 note 92. 

Smelten 

Cal.—In re Martin, 106 P. 235, 167 
Cal. 51, 26 L.R.A.,N.S., 242. 

77. N.Y.—^Long Island R. Co, v. De¬ 
partment of Labor of State of New 
York, 177 N.B. 17, 256 N.Y. 498. 
7a N.Y.—Long Island R. Co. v. 
Department of Labor of State of 
New York, supra. 

7a Ark.—Noble v. Davis, 161 S.W. 

2d 189, 204 Ark. 156. 

N.M.—State v. Henry, 25 P.2d 204, 
i 37 N.M. 536. 90 A.L.R. 805. 

: S.C.—G^Que, Ino., y. Nates, 2 S.E. 

I 2d 36. 191 S.C. 271. 

I 89 C.X p 66 note 87. 

8a U.S.—^Lochner y. State of New 
! York, N.Y.. 2^5 S.Ct. 539, 19.8 U.S. 

45, 49 L.Bd. 937, 3 Ann.Cas. 1133. 
N.M.—State y. Henry, 25 P.2d 204, 
37 N.M. 536, 90 A.L.R. 805. 

S.C.—Gasaue, Ina, y. Nates, 2 S.E. 
2d 36, 191 S.C. 271. 

8L Ark.—Noble v. Davis, 161 S.W. 

2d 189, 204 Ark. 166. 

Pa.—Miller v. Bashore, Com.Pl., 46 
Dauph.Co. 310, afflrmed Holgate 

OR 


Bros. Co. V. Bashore, 200 A. 672, 
331 Pa 255, 117 A.L.R. 639—Ho’- 
gate Bros. Co. v. Bashore, Com.Pl., 
45 Dauph. Co. 274. 

S.C.—Gasque, Inc., v. Nates, 2 S.E.2d 
36, 191 S.C. 271. 

82. S.C.—Gasque, Inc., y. Nates, su¬ 
pra 

83- Mont.—^Butte Miners’ Union No. 
1 V. Anaconda Copper Mining Co., 
118 P.2d 148, 112 Mont. 418. 

Time Indiided in *^oiirs worked’’ 

Mont.—^Butte Miners* Union No. 1 v. 
Anaconda Copper Mining Co., su¬ 
pra 

84. N.Y.—^People ex rei. S. X Groves 
& Sons Co. y. Hamilton, 238 N.Y. 
S. 81, 227 App.Div. 356, affirmed 
173 N.E. 866, 2^54 N.Y. 540. 

85. Cal.—^Lewis y. Ferrari, 90 P.2d 
884, 34 Cal.App.2d Supp. 767. 

Mont.—State v. Livingston Concrete 
Bldg. & Mfg, Co., 87 P. 980, 34 
Mont. 57Q, 9 Ann.Cas. 204. 

Utah.—Short y, Bullion-Beck 
Champion Min. Co., 67 P. 720, 20 
Utah 90, 46 L.ItA. 603. 

86. Cal.—Lewis y. Ferrei, 90 P.2d 
384, 34 Oal.App.2d Supp. 767. 
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work in any emplo 3 mient for a longer or shorter pe- 
riod each day than the maximum number of hours 
prescribed.^^ Provided the statute is otherwise ap- 
plicable and the employee is within its tenns,^8 the 
reguiation applies where the relaticMi of employer 
and employee, rather than some other relation, such 
as that of lessor and lessee, exists.^s 

Offenses and prosecufions. The penal provisions 
of some statutes limiting the hours of employment 
are so broadly worded as to be applicable to an em¬ 
ployee as well as to the employer but the em- 
ployees or servants expressly mentioned in a penal 
provision in connection with an agent are deemed 
to be limited to those belonging to the same class 
of persons as an agent, that is, that class of persons 
who stand in place of the owner, lessee, or operator, 
and have something to do with employing, superin- 
tending, or directing other persons.^i An Informa¬ 
tion for violation of the law must negative statu- 
tory exceptions.^2 Where a Corporation is charged 
with a violation of a penal statute, the state must 
establish its guilt beyond a reasonable doubt, and 
Show that in working excessive hours the employee 
did so under the direction of the Corporation, and 
not voluntarily.^^ Under an act regulating the 
hours of work in a manufacturing establishment, 
and making a violation thereof punishable, there can 
be but one violation in any one day, whether all or 


only part of the employees are worked more than 
the prescribed hours.®^ 

One day of rest each week. A statute requiring 
employers operating designated business enterpris- 
es to allow every employee at least twenty-four con- 
secutive hours of rest in each calendar week is a le- 
gitimate exercise of the police power of the state.®^ 
Such a statute relates to the health of the worker,®® 
and, under it, an employer must not compel an em¬ 
ployee to work more than six days per week,®7 al- 
though an employee may have no right of action for 
violation of any of its provisions.® 8 It is applica¬ 
ble when the establishment operated by an employer 
is within its terms,®® but not otherwise,i even 
though the establishment is not expressly exempt- 
ed.2 In construing it, the court shouid endeavor to 
ascertain its fair and reasonable meaning and avoid 
a construction which either extends or Itmits its 
provisions beyond that which was obviously intend- 
ed.® 

Rule or order of commission. Some statutes are 
construed not to authorize a public Service commis- 
sion to fix the hours of Service of drivers for pri¬ 
vate motor carriers^ or a railroad commission to 
fix the hours of duty of railroad employees at de- 
pots and stations.® However, other statutory pro¬ 
visions, which have been held valid,® are construed 
to authorize the promulgation of administrative or- 


IJtah.—Short v. Bullion-Beck & 
Champion Min. Co., 57 P. 720, 20 
Utah 20, 45 L.R.A. 603. 

87. Minn.—Thibault v. National Tea 
Co., 269 N.W. 466, 198 Minn. 246, 
107 A,L.R. 702. 

88. Ind.—Pinerty v. Bryan, 16 N.E. 
2d 882, 214 Ind. 570. 

39 C.J. p 57 note 90 [b] (3)-(6), [e], 
mection. ofiEtcials 

The inspector, judge, and clerk at 
primary election were not ‘*mechan- 
ics, workmen, or laboi-ers,” "w-ithin 
meaning of a statute.—Pinerty v, 
Bryan, supra. 

Bniployees constractlxig' tniULel for 
water 

A statute limiting to elght hours 
per day period of employment of 
working men in all “underground 
mines” or ”workings” applies only 
to employees engaged in mining and 
smelting operations, and not to em¬ 
ployees constructing a tunnel for 
conveyance of water.—Thompson v. 
Industrial Commission, 104 P.2d 629, 
99 Utah 234. 

89. Mass.—Commonwealth v. Weln- 
fleld's Inc., 25 N.E.2d 198, 305 
Mass. 108. 

90. Mont.—State v. Livingston Con¬ 
crete Bldg. & Mfg. Co.. 87 P. 980, 
34 Mont 570, 9 Ann.Cas. 204. 


Utah.—Short v. Bulllon-Beck & 
Champion Min. Co., 57 P. 720, 20 
Utah 20, 45 Lr.R.A. 603. 

91. Wyo.—State v. Thompson, 87 P. 
433. 15 Wyo. 136. 

92. N.Y.—^People v. Thursam, 23 N. 
T.S,2d 706. 

98. Mont.—State v. Northern Pac. 

R. Co., 111 P. 141, 41 Mont 557. 

94. Miss.—^Buckeye Cotton Oil Co. 
V. State, 60 So. 776, 103 Miss. 767. 

95. Pa.—Commonwealth v. Junker, 
7 Pa.Dist. 125, 20 Pa.Co. 603. 

96. N.T.—Tanner v. Imperial Recre- 
ation Parlors, 39 N.T.S.2d 99, 265 
App.Div. 371, afflrmed 50 N.E.2d 
110, 290 N.T. 801. 

97. N.T.—Tanner v. Imperial Recre- 
ation Parlors, supra^ 

98. N.T.—Tanner v. Imperial Recre- 
atlon Parlors, supra. 

99. N.T.—People v. Transit Bev. 
Co., 165 N.T;S. 114, 178 App.Div. 
288 

39 C.J. p 67 nota 90 [al (2). 

1. N.T.—People ex Inf. Hertzberger 
V. John R, Thompson Co., 243 N.Y. 

S. 618, 23 P App.Div. 75, afflrmed 
176 N.B. 300, m N.T. 630—People 
V. Mlddletown & U. R. Co., 8 N. 

T. S.2d 193, 169 Misc. 773. 

39, C.J. p 67 note 90 [a] (3), (5), (5). 
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Pliarmaey or dmg store is not 

within the statute, there being an- 
other statute expressly regulating 
the working hours of apprentices 
and employees in pharmacies and 
drug Stores.—People ex inf. Reed v. 
Rosenberg, 218 N.T.S. 21, 218 App. 
Div. 297. 

Bvidence held insufficlent 

To sustain conviction of violating 
statute.—^People v. Geffien Industries, 
28 N.T.S.2d 583. 262 App.Div. 882. 

2. N.T.—People ex Inf. Hertzberger 
V. John R. Thompson Co., 243 N. 
T.S. 618, 230 App.Div, 75, afflrmed 
175 N.E. 300, 265 N.T. 530. 

3. N.T.—^People v. Mlddletown & U. 
R. Co., 8 N.Y.S.2d 193, 169 Misc. 
773. 

4. Wis.—Gardner Baking Qo. v. 
Public Service Commission of Wis- 
consin, 271 N.W. 833, 224 Wis. 588. 

5. Tenn.—Nashville, C. & St, D. Ry. 
V. Railroad & Public Utilities 
Commission, 16 S.W.2d 761, 159 
Tenn. 43. 

6 . Okl.—Associated Industries of 
Oklahoma v. Industrial Welfare 
Commission, 90 P.8d 899, 185 Okl 

, 17T, 
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dcrs prescribingr maximum hours of employmcnt’' 
Under some statiites a commissiones order determin- 
ing and prescribing maximum hours must be pre- 
ceded by a full and public hearing at which suffi¬ 
cient evidence is taken to support the necessary 
findirtgs of fact,8 and the findings must cmbrace tbe 
facts needed to sustain the order.® The order is 
subject to judiciai inquiry as to its reasonableness.^® 

b. Fedeial Statates 

Varlous fedepat statutes have been enacted with re- 
spect to the hours and work of employees, some of which 
statutes have been held unconstitutional. 

The Fair Labor Standards Act of 1938, 29 U.S. 
CA. §§ 201-219, is not merely a wage statute,ii 
The detrimental labor conditioixs to which the act is 
directed indude long hours,and the act was in- 
tended and expected to maintain health,!® Xhe act 
is intended to fix a Standard of hours of work per 
week for laborers engaged in handling goods in, or 
producing goods for, interstate commerce^^ and to 
prevent the shipment in interstate commerce of cer- 
tain commodities produced in the United States un¬ 
der labor conditions, as respects hours, which fail 
to conform to the Standard set up by the act^^ 
However, the act does not limit the number of 
hours which an employer engaged in interstate com¬ 


merce may require his employees to work during 
each week,l* and the hour provisions of the act do 
not become a part of an employment contract made 
without reference thereto;!^ but a provision of the 
act has been held to prohibit an employer from 
breaching a contract for the purpose of increasing 
hours of employment.!® 

The construction and application of the Fair La- 
tx)r Standards Act, 29 U.S.C.A. §§201 et seq, with 
respect to wages and overtinie pay are discussed in¬ 
fra §§ ISI (1)-151 (35). The Federal Hours of 
Service Act is discussed infra §§ 18-23, and statutes 
relating to public employees or employees on public 
Works are discussed infra § 17. 

The Adamson Law, 45 U.S.C.A. § 65, declaring 
that, in contracts for labor and Service, eight hours 
shall be deemed a da/s work, and the measure or 
Standard of a day^s work for the purpose of reck- 
oning the compensation of railroad employees actu- 
ally engaged in the operation of trains, does not 
deprive employer and employee of the right to agree 
between themselves on the hours to be served.!,® A 
provision therein expressly excepting railroads in- 
dependently owned and operated and not exceeding 
one hundred miles in length is accorded effect ac- 
cording to the congressional intent, manifested 
thereby, to except short-line independent railroads^o 


7. Okl.—^Associated Industries of 
Oklahoma v. Industrlal Welfare 
Commisslcn, supra. 

8; Utali.—McGrew v. Industrial 
Ccmmission, 86 P.2d 608, 06 Utali 
263 . 

That whlbn is not evidence can- 
not be treated by tbe commisslon as 
evidence.—^McGrew ▼, Industrial 
Commlssion, supra. 

0. Utab.—McGrew ▼. Industrial 
Commlssion, supra^ 

X<b Okl.—Associated Industrie? of 
Oklaboma v. Industrial Welfare 
Commlssion, 90 P.2d 899. 185 OkL 
177. 

11. U.S.—Missel V. Ovemlgbt Motor 
Transp. Co., C.C.A.Md., 126 F.2d 
93, affirmed Ovemigjbt Motor 
Transp. Oo. v. Missel, 62 S.Ct, 1216, 
31$ U.S. $72, 86 L.Ed. 1682, re- 
bearlng denled 63 S.Ct. 7$, 317 
U.S. 706, 87 L.Ed, 563—^Bumpus V. 
Continental Baking Co., C.C.A, 
Tenn., 124 P.2d 549, 140 A.Lf.R. 
1258, certiorari denied Continental 
Bakery Co. v, Bumpus, 62 S.Ct. 
1305, 316 U.S. 704. 86 L.Ed. 1772. 
Pnxpose of act is not limlted to a 
licbeme to raise substanderd wages 
by a minimum wage and Increased 
pay for overtime woric.—Ovemigbt 
Motor Transp. Co, v. Missel, Md., 62 
S.CL 1216. 316 U.S. 672, 86 ]J.Ed. 


‘1682, rebearing denled 63 S.Ct. 76, 
317 U.S. 706, 87 L.Bd. 563. 

12. U.S.—Bumpus v. Continental 
Baking Co., C.CLA.Tenn., 124 P.2d 
’649, 140 A.L.R, 1268, certiorari de¬ 
nied Continental Bakery Co. v. 
Bumpus, 62 S.Ct 1305, 316 U.S. 
704, 86 L.Ed. 1772. 

DeolaratloB. of pubUo poUcy 
Under the Fair Labor Standards 
Act congress has declared a public 
policy respecting hours of employ- 
; ment of employees engaged In In¬ 
terstate commerce.—^McNorrill v. 
i Gibbs, D.C.S.C., 4*5 F.Supp. 363. 
Eradicatioii of evUs 
The purpose of the Fair Labor 
Standards Act is to eradicate from 
interstate commerce the evils, at¬ 
tendant on long hours of Service In 
industry,—^Fleming v. Goldblatt 
Bros., D.C.I11., 39 F.Supp. 701, modi- 
fled on other grounds Walllng v. 
Goldblat Bros., 128 P.2d 778, certio¬ 
rari denied 63 S.Ct. 628, 314 U.S. 757, 
87-L.Bd. 1130. 

13. U.S.—Southland Gasoline Co, v. 
Bayley, Ark., 63 S.Ct. 917, 319 U. 
S. 44, 87 L.Ed. 1244—Richardson v, 
James Gibbons Co„ Md., 63 S.Ct. 
917, 319 U.S. 44, 87 L.Ed. 1244. 

14. U.S.—^Missel v. Ovemigbt Motor 
Transp. Co., CC.A.Md., 126 F.2d 
98, afflrmed Ovemigbt Motor 
Transp. Co. v. Missel, 62 S.Ct 1216, 
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316 U.S. '572, 86 L.Ed. 1682, rehear- 
ing denied 63 S.Ct. 76, 317 U.S. 706, 
87 L.Ed. 663—Tolli ver y. Cudahy 
Packing Co., D.C.Tenn., 39 F.Supp.' 
337. 

Minn.—^McMlllan v, Wilson & Co., 2 
N.W.^d 838, 212 Minn. 142, peti- 
tion dismissed Wilson & Co. v. Mc- 
Millan, 63 S.Ct 81, 317 U.S. 702, 
87 L.Ed. 561. , 

15. U.S.—^Abadie v. Cudahy Packing 
Co. of Louisiana, D.C.La., 37 F. 
Supp. 164. 

16. U.S.—Overnight Motor Transp. 
Co. V. Missel, Md., 62 S.Ct 1216, 
316 U.S. 572, 86 L.Ed. 1682, rehear- 
ing denied 63 S.Ct 76, 317 U.S. 
706, 87 L.Ed. 663. 

Ky.—^Black Mountain Corporation v. 
Adkins, 133 S.W.2d 900, 280 Ky. 
617. 

17. U.S.—St John V. Brown, D.C. 
.Tex., 38 F.Supp. 385. 

13. U.S.—^Remer v. Czaja, D.C.Md,, 
36 F.Supp. 629. 

13. U.S.—Plummer v. Pennsylvania 
R. Co., C.aA.Ill., 37 P.2d 874. 

20. U.S.—Miller v. Mlssisslppi & S. 
y. R. Co., C.C.A.Miss., 146 P.2d 560, 
cerUorari denied 66 S.Ct 1186, 325 
U.S. 867, 89 L.Ed. 1977, and 65 S.Ct 
1186, 325 U.S. 857, 89 L.Ed. 1977. 
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§ 16 


where the railroad in question is not within a fur- 
ther provision that the exception shall not apply to 
a railroad engaged in the transfer of freight be- 
tween railroads or between railroads and industrial 

plants.21 

Bituminous Coal Conservation Act Provisions 
of the federal Bituminous Coal Conservation Act 
relative to the fixing of maximum hours of labor 

have been held unconstitutional .22 

The National Industrial Recovery Act obligated 
only the employers to comply with the maximum 
hours of labor approved or prescribed by the presi- 
dcnt, and did not impose on the employees the ob- 
ligation to accept the maximum hours of labor thus 
ordained.23 The provisions of the act, and of a 
code, attempting to regulate hours of labor virere 
held to be without constitutional sanction and void^^ 
as well as ineffective to impose any liability on an 
employer independent of a voluntary contract^® 

§16. -Women and Children 

A statute reasonably regulatlng op llmiting the hours 
of employment of women or children is a valld exercise 


of the pollce power and will be given effeet when apoM- 
cable. 

Generally a state legislature may constitutional- 
,ly regulate or limit the hours of labor of employed 
women.26 Provided it is reasonable.27 a statute lim- 
iting the number of hours per day or per week, or 
both, a woman may be employed or permitted to 
Work in certain Industries or establishments, or pro- 
hibiting her employment on Sunday or during cer¬ 
tain hours at night in such Industries or establish¬ 
ments, is a validas exercise^s of the poli ce power. 
Such a statute is intended to protect the health of 
the women employees affected^o and of the public 
generally,3i and sometimes the legislature also has 
in mind the prevention of immorality.^2 The regu- 
lation or limitation is not for the benefit of em¬ 
ployees only, but is also for the benefit of the pub¬ 
lic generally may not be waived by a single 

employee;34 and a contract to violate it is illegal 

and unenforceable.35 

Such a statute will be accorded effeet when it is 
applicable,36 but not otherwise.37 Likewise an ap- 
plicable exception or exemption will be given ef- 
fect;^s but an exemption which is not in fact ap- 


21 . U.S.—Miller v. Misslssippl & S. 
V. R. Co., supra. 

Speclal meaninff of ‘‘traasf er** 

The Word "transfer,” as used In the 
act, has a special meaning- common In 
railroad speech to signify moving of 
freight for. some railroad purpose 
other than its lin^ transportatlon.— 
Miller v, Mississippi & S. V. R. Co., 
supra. 

22. U.S.—Carter v. Cai*ter Coal Co., 
App.D.C., 56 S.Ct. 865, 298 U.S. 238, 
80 L.Ed. 1160. 

23. N'.J.—^Bayonne Textile Corpora¬ 
tion V. American Federation of Silk 
Workers, 172 A. 651, 116 N.J.Eq. , 
146, 92 A.L.R. 1450. 

Apiureutlces and leamers I 

Maximum hour provisions of par- 
ticular code were held to apply to 
apprentices and learners.—Farulla v. 
Ralph A. Freundlich, Inc., 279 N.Y.S. 
228, 155 Misc. 262. 

34. U.S.—Acme, Inc., v. Besson, D. 
C.N.J., 10 F.Supp. 1. 

35. Tex.—Monroe v. Morten Inv. Co., 
Civ.App., 101 S.W.2d 693. 

38. Conn.—Doncourt y. Danaher, 13 
A.2d 868, 126 Conn. 678. 

CJtah.—McGrew v. Industrial Com- 
mission, 8'5 P.2d 608, 96 Utah 203. 
12 C.J. p 926 note 76—39 C.J. p 68 
note 99, 

“tatute restrlcting hours of labor of 
women as: 

Class or discriminatpry leglslatlon 
see Constitutional Law 8 497 b. 
Benying equal protection of laws. 
see Constitutional Law 5 514. 


Even If simllar statute appUed to 
males would be iuvalid, a law as ap-* 
plled to females may be valid.—State 
V, Dominion Hotel, 161 P. 968, 17 
Ariz. 267—39 C.J. p 69 note 1. 

27. N.D.—State v. Ehr, 221 N.W, 
883, 67 ir.D. 810. 

12 C.J. p 927 note 78. 

Legislatlve Intentlou regaxded as 
reasouable 

S.C.—State v, Seithel, 21 S.E.2d 196, 
201 S.C. 1. 

28. Conn.—^Doncourt v. Danaher, 13 
A.2d 868, 126 Conn. 678. 

N.D.—State v. Ehr, 221 N.W. 883, 67 
N.D. 310. 

Utah.—McGrew v. Industrial Com- 
misslon, 85 P.2d 608, 96 Utah 203. 
12 C.J. p 926 note 76—39 C.J. p 68 
note 99. 

29. Nev.—Martinez v. Johnson, 119 
P.2d 880, 61 Nev. 125. 

Tex.—Montgomery Ward & Co. v. 
Lusk, Civ.App., 52 S.W.2d 1110, er¬ 
ror refused: 

30. Conn.—Swiss Cleaners v. D^na- 
her, 27 A.2d 806, 129 Conn. 338. 

Nev.—Martinez v. Johnson, 119 P.2d 
880, 61 Nev. 126. 

Or.—Fred Meyer, Inc. v. Keasey, 27 
P.2d 311, 146 Or. 266. 

39 C.J. p 68 note 99. 

31. Tex.—Montgomery Ward & Co. 
V. Lusk, Civ.App., 52 S.W.2d 1110, 
error refused. 

32. Conn.—I>oncourt v. Danaher, 13 
A.2d 868, 126 Conn. 678. 

Or.—^Fred Meyer, Inc. v. Keasey, 27 
; P.2d 311, 146 Or. 266. 
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33. Tex.—^Montgomery Ward & Co. 
V. Lusk, Civ.-App., 62 S.W.2d 1110, 
error refused. 

34. Tex.—Montgomery Ward & Co. 
V. Lusk, supra. 

35. Tex.—Montgomery Ward & Co. 
V. Lusk, supra. 

30. Tex.—Camphell Cleaning & Dye 
Works V. Porter, Civ.App., 183 S.W. 
2d 263, error refused. 

39 C.J. p 68 note 99 [g], [h], [k] (2), 
(3). 

EmploymeiLt 

The method of payment is not con- 
trolling, but may be important, in 
determlning whether the relation be¬ 
tween the persons in question is that 
of employer and employee or of les- 
sor and lessee.—Commonwealth v. 
Weinfield’s, Inc., 25 N.E.2d 198, 305 
Mass. 108. 

37. Okl.—Ex pkrte Carson, 243 P. 
260, 83 Okl.Cr. 198., 

BmploymeiLt o<f woman in banTc is 

not within the statute where the bank 
is not specifically mentioned, and is 
not simllar to the establishments 
mentioned, in the statute.—Ex parte 
Carson, supra. , 

38. S.C.—State V. Seithel, 21 &:B.2d 
196, 201 S.C. 1. 

Restaurant 

Under statute prohibiting the em¬ 
ployment of women to work in mer- 
cantile or manufacturing establish¬ 
ments on Sunday except cafeterias 
and "restaurants,” the employment 
' of a woman to work In the restau¬ 
rant department of a drug store 
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pHcabk is unavailing,^^ and the court will not tran- 
scend jtidicial construction by holding that tbere is 
an implied exception.^® 

Particular statutes may be violated by employ- 
ment ionger than the maximum prescribed in re- 
spect of hours per day,^i hours per week,^^ or days 
per week but a prohibition of employment dur- 
ing certain hours is, of course, not violated by em¬ 
ployment during other hours.^4 Provided a penalty 
therefor is provided by statute,a violation war- 
rants prosecution and conviction on a sufficient in- 
dictmcnt or informationi® and adequate evidence.i*^ 
Failure of an inspector of employment records to 
make daily reports to the governing body of the 
municipality, as required by statute, does not pre- 
clude prosecution and, since an excuse for viola¬ 
tion is not a defense,i® evidence to show such ex¬ 
cuse is not admissible.®® 

Order of puhlic commission. When not author- 
ized by statute, an order of a state welfare com- 


mission prohibiting the employment of women in 
mercantile establishments after a fixed time of the 
day is null and void.®^ 

Children. A statute reasonably regulating or re- 
stricting the hours of employment of children is 
within the police power of the state and free from 

constitutional objections.52 

§17, _Public Employees; Employees on 

Public Works 

A statute limiting the hours of labor of persons em- 
ployed by or on behalf of the government or any of its 
politlcal subdivisions, or employed by contractors or sub- 
contractors on public works, is within the power of the 
legislature to enact. 

A state legislature has power to enact a statute 
limiting the hours of labor of persons employed by, 
or on behalf of, the state or any of its political sub¬ 
divisions, or employed by contractors or subcon- 
tractors on public works of the state or any of its 
political subdivisions.®® Although enacted for the 


'Whicli department also contained a 
soda fountain did not constitute a 
violation of the statute; and fact 
that drnr store employed men to 
work on Sunday in other departments 
could not be considered either by way 
of affgravatlon or -extenuation of 
charge on which prosecution was 
based.—State v. Seithel, 21 S.E.2d 196, 
201 S.C. 1. 

PermlsBlhle ovextlme 
The statute is not violated where 
the case is within a provision per- 
noitting limited overtime.—People v. 
Blite Steam Laundry, 234 N.J.S. 167, 
225 App.Div. 35—People v. Marlin- 
Rockwell Corporation, 234 K.Y.S. 220, 
183 Misa 741. 

sa. N,T.—People v. Gobeo, 6 K.T.S. 
2d 037, 

89 aJ. p 58 note 99 [bl. 

•Hiigto aoe ol state of was is not 
"emergency'* within statutory excep- 
tlonk—^Liainpley v. State, OkhCr., 166 
F.2d 446, followed in Lampley v. 
State, 166 P.2d 447, Lampley v. State, 
166 P.2d 448, and Lampley v. State, 
166 F.M 460. 

40w Conn.—Donoourt v. I^anaher, 13 
A.2d 868, 126 Conn. 678. 

4iL N-J.—^Toohcy v. Abromowitz De¬ 
partment Store, 11 A.2d 297. 124 
N.J.La^ 200. 

Okl.—^Ex parte Carson, 243 P. 260, 
88 Ofcl.O. 198. 

40. N.J.—Toohey v. Abromowitz De¬ 
partment Store, 11 A.2d 297, 124 
17.J.Law 209. 

Okt—Ex parte Carson, 248 P. 260, 
83 OklCr. 198. 

43. N.JT, — ^Toohey v. ALbromowitz De¬ 
partment Store, U A.2d 29T, 124 
K.J.Law 209. 


44. Ohio.—State v. Conley, 71 KE. 
2d 276, 147 Ohio St. 351. 

45. Tex.—Ex parte Butcher, 63 S. 
■W.2d 781, 122 Tex.Cr. 39, followed 
in 53 S.W.2d 784, 122 Tex.Cr. 45. 
Employer aloue is made criminally 

liable for violation of some statutes. 
—Martinez v. Johnson, 119 P.2d 880, 
51 Nev. 125. 

Xmpxisonnieait on defanlt in pay- 
ment of fine is proper when author- 
ized by a general statute, although 
the statute creating the offense pro¬ 
vides for fines only.—^Anderson v. 
District of Columbia, D.C.Mun.App., 
48 A.2d 710. 

40. Tex.—Stevens v. State, 68 S.W. 
2d 829, 123 Tex.Cr. 334. 

It is sufilcient to foUow statute in 
charglng the offense in the indlct- 
ment or Information.—Common- 
wealth V. Beatty, 15 Pa.Super. 6, 
47. SvideiLoe held snfilcieait 
To authorize conviction. 

N.T,—People v. Kent Stores, 6 N.E. 

2d 60, 272 N.T. 371. 

Okl.—^Lampley v. State, Cr., 166 P.2d 
445, followed in Lampley v. State, 
Cr., '166 P.2d 447, Lampley v. 
State, Cr., 166 P.2d 448, and Lam¬ 
pley V. State, Cr., 166 P.2d 460. 
Svidenne held lzLSufilcien.t 
To warrant conviction.—People v. 
Moskowitz, 38 N.Y.S.2d 189. 

4a D.C.—An.derson v. District of 
Columbiai Mun;App.,'48 A.2d 710. 

49. N.T. — People. V. Snider Packing 
Corporation, 259 N.Y.S. 305, 144 
Misc. 654. 

50. N.T.—^People v. ^nider Packing 
Corporation, supra. 

51. Or.—Pred Meyer, Inc., v. Kea- 
sey, 27 P.24 311, 146 Or. 266. 
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52. Ohio.—State v. Rodefer, 5 Ohio 
N.P.,N.S., 337. 

Utah.—McG-rew v. Industrial Com¬ 
mission, 85 P.2d 608, 96 Utah. 203. 
12 C.J. p 927 note 7'7—89 C.J. p 69 
note 5. 

53. Arlz.—State v. Anklam, 81 P.2d 
888, 43 Arlz. 362—State v. Jay J. 
Garfield Bldg. Co., 3 P.2d 983, 39 
Ariz. 46, followed in State v. Perry, 
3 P.2d 987, 39 Ariz. 55. 

Md,—Ruark v. International Union 
of Operating Engineers, Local Un¬ 
ion No. 37, 146 A. 797, 157 Md. 676. 
N.Y.—Long Island R. Co. v. Depart¬ 
ment of Labor of State of New 
I York, 247 N.YS, 278, 138 MlSC, 
612, afllrmed 177 N.E. 17, 266 N.Y. 
498. 

Wyo.—State v. A. H. Read Co., 240 
P. 208, 33 Wyo. 387. 

12 C.J. p 927 note 81—39 C.J. p 60 
note 7. 

Validity of statute as agalnst objec-' 
tion that it: 

Denies equal protectlon of laws 
see Constitutional Law § 608. 
Violates constitutional guaranty of 
due process of law see Constitu¬ 
tional Law § 686. 

EllmlsiatlozL of rallroad grade cross- 
ing 

Statutory provision ' regulating 
hours of work of laborers employed 
by railroads in eliminating rallroad 
grrade crossings, fer cost of which 
state or its divislons is proportion- 
ately liable, is valid.—Long Island R, 
Co. V. Department of Labor of State 
of New York, 177 N.E. 17, 266 N.T. 
498. 

Frior to adoption. of constitutional 
provlslona on the subject, statutes 
limiting the hours of labor on public 
works were held unconstitutional in 
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benefit and protection of labor,^4 a statute of this 
nature is directed as much to the employee as to 
the state or a political subdivision,55 it becomes a 
part of every contract of employment between a la¬ 
borer and the state or political subdivision employ- 
ing him,®® and an agreement contrary to the stat¬ 
ute is void in the absence of an emergency.^? As 
properly construed,5S constitutional or statutory pro- 
visions restricting the hours of labor of public em- 
ployees or employees on public works are given ef- 
fect when applicable,5S but not otherwise.60 

Although either an agent of the stateri or an 
agent of a contractor®^ tnay be punished for a vio- 
lation of a law making it a misdemeanor to em- 
ploy labor er s on public works for longer than the 
prescribed hours, such a statute only imposes good 
faith and diligence on the part of the contractor, 
and it do es not make him guarantee against every 
possiible accidental and unintentional violation of 


§ 17 

the provision.®® In order to authorize a convic- 
tion, it is essential that defendant shall have had 
some control over the laborer,®^ and where the con¬ 
tractor has sublet a part of the work to an inde- 
pendent contractor he will not be responsible for 
the acts of such independent contractor in requir- 
ing workmen to work more than the permitted 
hours.®® 

A federal statute limiting the hours of work of 
laborer s and mechanics on public works of the 
United States or the District of Columbia, except in 
cases of extraordinary emergency, is within the 
power of congress to enact and is constitutional®® 
and mandatory.®7 It will be accorded effect when 
it is applicable,®® but not o.therwise.®9 An extra¬ 
ordinary emergency may not be a continuing one 
so as to suspend the operation of the law during 
the entire life of the 'contract.*^® A contractor for 
public works of the United States, who intention- 


some States.—Cleveland v. Clements 
Bros. Constr. Co., 65 N.E. 885, 67 
Ohio St. 197, 93 Am.S.R. 670, 59 L.R. 
A. 775—12 C.J. p 927 note 80. 

54. Ariz.—City of Glendale v. Dixon, 
76 P.2d 683, 61 Ariz. 206. 

N.T.—Carder Realty Corporation v. 
State, 15 N.T.S.2d 604, 172 Misc. 
498, reversed on other grrounds 23 
N.T.S.2d 396, 260 App.Dlv. 469, af- 
flrmed 36 N.B.2d 194, 285 N.T. 803, 
motion denied 35 N.E.2d 941, 286 
N.T. 604. 

Beasons for euactzneat 
A statute fixing eight-hour working 
day for manual or mechanical la¬ 
borer empioyed on behalf of the state 
or its subdivisions was enacted for 
two reasons, the health of the la¬ 
borer and the distributi on of labor. 
—City of Glendale v. Dixon, 75 P.2d 
683, 51 Ariz. 206. 

63. Ariz.—City of Glendale v. Dixon, 
75 P.2d 683, 61 Ariz. 206. 

Pimishmeut 

An act flxing eight hours as a 
day’s work on municipal work, and 
providing for the punlshment of 
every person violating its provisions, 
applies to both employers and em¬ 
ployees, although it does not con¬ 
template the punishment of laborers 
who fail to work for the full period 
of eight hours in every working day. 
—State V. Livingston Concrete Bldg. 
& Mfg. Co., 87 P. 980, 34 Mont. 670, 
9 Ann.Cas. 204. 

Ariz.—City of Glendale v. Dix¬ 
on, 76 P.2d 683, 61 Ariz. 206. 

67. Ariz.—City of Glendale v. Dixon, 
supra. 

Agreement wlth muxdLolpal oorpora- 
tion 

(1) A municipal Corporation can- 
not, by agreement with contractors, 


abrogate the provisions of a law de- 
termining the hours of a day’s work 
on City work.—^Medina v. Dingledine, 
136 K.T.S. 786, 162 App.Div. 307, af- 
flrmed 104 N.E. 1018, 211 N.T. 24. 

(2) However, it has been held that 
a statute establishing the number 
of hours which shall constitute a 
day’s work for cities and other gov- 
ernmental subdivisions does not pro- 
hlblt a special agreement between 
the City and its employees for a long¬ 
er day’s work.—Woods v. Wobum, 
107 N.E. 985, 220 Mass. 416, Ann.Cas. 
1917A 492. 

58. Mass.—Hurley v. City of Lynn, 
34 N.E.2d 620, 309 Mass. 138. 

Purpose of statute 
Ariz.—City of Glendale v. Dixon, 75 
P.2d 683, 51 Ariz. 206. 

Best period for flremen 
Tex.—Long v. City of Wichita Palis, 
176 S.'W'.2d 936, 142 Tex. 202—City 
of Amarillo v. Tork, 176 S.W.2d 
935, 142 Tex. 210. 

Altematlng tours of dnty 
Mass.—Hurley v. City of Lynn, 34 N. 
E.2d 520, 309 Mass. 138. 

59. Ariz.—City of Glendale v. Dixon, 
76 P.2d 42, 61 Ariz. 86, affirmed 76 
P.2d 683, 61 Ariz. 206—State v. 
Jaastad, 32 P.2d 799, 43 Ariz. 468. 

N.T.—Erie R. Co. v. Department of 
Labor of State of New Tork, 261 
N.T.S. 681, 233 App.Div. 36—Kauf- 
man v. City of New Tork, 61 N.T.S. 
2d 779. 

Wyo.—State v. A. H. Read Co., 240 
P. 208, 33 Wyo. 387. 

39 C.J. p 60 note 7 [a]. 
nsCandatory statute 
Cal.—Styring v. City of Santa Ana, 
147 P.2d 689, 64 Cal.App.2d 12. 
Statute lield uot repealed 
Ariz.—State v. Jaastad, 32 P.2d 799, 
48 Ariz. 458. 


Exemptlou held uot applleable 
N.T.—^People ex rei. S. J. Groves & 
Sons Co. V. Hamilton, 238 N.T.S. 
81. 227 App.Div. 356, affirmed 173 
N.E. 866, 264 N.T. 540. 

SO. Ind.—Finerty v. Bryan, 16 N.E. 

2d 882, 214 Ind. 670. 

39 C.J. p 60 note 7 Cb]-Cf3. 

Smployees eugaged lu operation or 
maiuteuanoe of state institutions or 
publicly owned Utilities are not with¬ 
in the application of provisions deal- 
ing with public work.—State v. Pe- 
ters, 147 N.E. 81, 112 Ohio St. 249— 
Clements v. Sherwood, 45 N.E.2d 806, 
70 Ohio App. 266, appeal dismissed 
43 N.E.2d 238, 140 Ohio St. 338. 

61. Or.—Ex parte Steiner, 137 P. 
204, 68 Or. 218. 

39 C.J. p 60 note 11, 

62. Tex.—Bradford v. State, 180 Sv 
W. 702, 78 Tex.Cr. 285. 

03. N.T.—People v. Zimmerman, 109 
N.T.S. 396, 68 Misc. 264. 

64. Tex.—Perkins v. State, 190 S.W. 
168, 80 Tex.Cr. 416. 

65. Mont.—State v. Hughes, 100 P. 
610, 38 Mont. 468. 

66. IT.S.—Eliis V. XJ. S., Mass., 27 
S.Ct. 600, 206 U.S. 246, 61 L.Ed. 
1047, 11 Ann.Cas. 589. 

39 C.J. p 61 note 18 

67. U.S.—Consolidated Bngineerlng 
Co. V. U. S., D.C.Wash., 35 P.Supp. 
980, appeal dismissed, C.C.A., 123 
P.2d 1016. 

68. U.S.—Chattanooga <& Tennessee 
River Power Co. v. U. S., Tenn., 
209 F. 28, 126 C.C.A. 170. 

89 C.J. P 61 note 18 [b]. 

69. U.S.—Eliis V. U. S., Mass., 27 
S.Ct. 600, 20'6 U.S. 246, 51 L.Ed. 
1047, 11 Ann.Cas. 589. 

39 C.J. p 61 note 18 [b] (2)-[e]. 

70. U.S.—U. a ▼. Sheridan-Kirk 
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ally permits laborers employed thereon to work 
more than the prescribed hours, intentionally vio- 
lates tbe provisions of an act prohibiting such ac- 
tion, although he acted under the mistaken assump- 
tion that an excepting clause was applicableJ^ 
VVhere there is a separate offense in the case of 
each laborer required to work excessi ve hours, a 
criminal Information against a contractor for vio- 
lation of the statute must set out the names of, or 
otherwise identify, the persons alleged to have been 
unlawfully employed so that accused may meet the 
charge intelligently^^ 

§ 18 . Pederal Hours of Service Act 

Th» Ho-urs of Service Act, Ilmitlng the hours of Serv¬ 
ice of certain employees of common carriers engaged In 
transportatlon by ralEroad from one state to another is a 
highiy remedlal statute and shouid be fiberally construed 
to effectuate Its purposc of promoting safety in rail- 
road operatlon and protectlng the lives of employees and 
patsengers. 

Despite the fact that it provides a penalty for 
violation thereof,'^^ the Hours of Service Act, 45 
U.S.CA. §§ 61-^, limiting the hours of Service of 
employees actually engaged in, or connected with, 
the movement of trains of common carriers engaged 
in the transportation of passengers or property by 


railroad from one state to another or k, to, or from 
the District of Columbia or a territory, is a highly 
remedial statute and should be liberally construed 
in order to effectuate its purpose,^^ which is to 
promote safety in railroad operation and protect the 
lives of employees and passengers by preventing the 
danger arising from undue fatigue and excessive 
mental andphysical strain usually resulting from re-, 
maining too long at an exacting taEh.*^® The courts 
are required to give effect to all provisions of the 
act unless they are hopelessly irreconcilable.?® 
While the carriers must use diligence to observe the 
hours of Service of their employees,the exercise 
of reasonable diligence or due care on their part is 
not an excuse for nonperformance, since the statute 
imposes an absolute duty.78 Also the fact that ex- 
cess Service was in violation of the general rules of 
the carrier’^9 or of the instructions of a superior of- 
ficer^° is not a defense. It is not essential to a vio- 
lation that excessive Service shall have been required 
or permitted by an officer or agent having the duty 
of supervising and regulating hours of Service, 
as the statute expressly enlarges the general rule 
under which a Corporation is usually chargeable 
only with the knowledge of certain classes of offi- 
cers and agents.^^ , 


Coatract Co., I>.C.OMo, 149 F, $09, 
error dismissed 29 S.Ct 687, 212 
TT.S. 6S7, 53 JLBd. 662. 

Sf CX p ei note 18 Ea}. 

71- tr.S.—V. U. S., Mass., 27 
S.Ct. 600, 206 U.S. 246, 51 L.Ed. 
1047, 11 Ann-Cas. 689—Industrial 
Fngineerins Co. v. U. S., 02 Ct.Cl. 
54. 

72- tJ.S.—S. V. Breakwater Co., 
D.C.N.X, 174 P. 78. 

78. U.S.— XJ. S. V. Thompson^ C.CLA. 
Mo., 146 F.2d 475—U. S. v- Baltj- 
more & O. R. Co., C.aA.Md., 133 
P.2d 8S1, 

Tenn.—^Mitchell v. Southern Ry. Co., 
12 Tenn.App. 523. 

32 P 61 note 24. 

Penalty and recovery thereof in dvil 
. actlon see infra 6 $3. 

74- U. S» T. Atlantic Coast 

Idne R. Co., C.C.A.S.C., 153 P.2d 
243—^U. S. V. Thompson, C.C.A.M 0 ., 
146 F.2d 475— XJ. S. v, B^ltimore & 
O. R. Co., aC.A.Md., 133 F.2d 831— 
tr. S. V. Piteaim, D.C.M 0 ., 23 P. 
Supp. 242—U. S. V. Northern Pac. 
Ry, Co„ l>.C.l£ont, 6 F.Supp. 278, 
affirmed, C.CX., 77 F.2d 687. 

Tenn.—Mitchell v. Southern Ry. Co., 
12 Tenn.App. 523. 

39 C.J. p 61 note 24. 

Power of congress under oommeroe 
clause of federal Constitution to 
regrulate hours of servloe of em- 
ployees of rallroads engag^ed im, 


interstate commerce see Commerce 
§ 49. 

Validity of statute or regulatlon of 
commerce see Commerce S 78 e (2). 
Constmctloii in war times 
It has been held that in war times 
the courts of the country in their 
admlnistration of law should recog- 
nize the new and unnsual conditions 
which confront carriers, and that 
such construction of the laws should 
be adopted as would promote a prac- 
tical operation of railroads to their 
full limit of ability.—^Pennsylvania 
R. Co. v, XJ. S., Pa., 246 P. 881, 159 
C.C.A. 153—39 C.J. p 63 note 50. 

71^ XT.S.—^Atehison, T. & S. P. Co. v. 
XJ. S., 111., 46 S.Ct. 109, 269 U.S. 
266, 70 L.Ed, 268—Chicago & A. R. 
Co. r. U. S., 111., 38 S.Ct. 442, 247 
U.S. 197, 62 Ii.Ed. 1066—U. S. v. 
Thompson, C.C.A.M 0 ., 146 P.2d 475 
—^U. S. V. Baltimore & O. R. Co., 
C.C.A.Md., 133 P.2d 831—U. S. v. 
Atlantic Coast Uine R. Co., D.C. 
Pia., 68 P.Supp. 941—U. S. v. New 
York Cent. R. Co., l>.C.Mass., 64 P. 
Supp. 499—U. S. V. Piteaim, U.C. 
Mo., 23 P.Supp. 242—^U. S. v. North¬ 
ern Pac. Ry. Co., D.C.Mont., 6 P. 
Supp. 278, afflrmed, C.C.A., 77 p.2d 
687—^U. S. V. Chicago, M. & F. S. 
Ry. Co., D.aWash,„ 197 P. 624. ^ 

Mich.—Brown v. P^re Mar^uette Ry. 
Co., 213 N.W. 179, 237 Mich. 530, 
71 A.I/.R. 864, certiorari denied 
43 S-Ct 35, 275 U.S. 538, 72 L.Ed. 
411. I 

iru 


Tenn.—MItchell v. Southern Ry, Co., 
12 Tenn.App. 523. 

BlsastroTLs aoclden.ts 
It is well known that congress was 
moved to enact this legislation be- 
cause of the large number of dis- 
astrous wrecks and other accidents 
due to tired and overworked em¬ 
ployees.—U. S. V. Piteaim, B.C.Mo., 
23 F.Supp. 242. 

78. U.S.—^U. S. V. Atlantic Coast 
Line R. Co.. C.C.A.S.C., 163 F.2d 
243. 

77. U.S.—^U. S. V. Atlantic Coast 
Line R. Co., supra. 

78. U.S.—U. S. V. Oregon-Washing- 
' ton R. & Nav. Co., D.C.Wash., 213 

P. 688, afiirmed 223 P. 596, 139 C. 
C.A. 142. 

39 C.J. p 61 note 25. 

79. U.S.—U. S. V. Oregon Short Line 
R. Co., D.C.Idaho, 228 P. 661, af¬ 
flrmed 234 F. 684, 148 C.C.A. 360. 

80. U.S.—^U. S. V. Oregon-Washing- 
ton R. & Nav. Co., D.C.Wash., 213 
P. 688. afflrmed 223 P. 696, 139 
C.C.A. 142. 

81. U.S.—Oregon Short Line R. Co. 
v,tU. S„ Idaho, 234 P. 684, 148 C. 
C.A, 360. 

88. XJ.S.—U. S. v. Oregon-Washlng- 
ton R. & Nav. Co., D.C.Wash., 213 
P. 688, afflrmed 223 P. 596. 129 C. 
C.A. 142. 

39 CX p 61 note 27. 
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§ 19 


g 19, -To Whom Statute Applies 

a. In general 

b. Employees using telephone or tele- 

graph for train order purposes 

a. In General 

In order to be withtn the appllcatlon of the Hours of 
Service Act a carrier must be a common carrler by rail- 
road and an employee must be actually engaged in, or 
connected with, the movennent of a train, 

The Hours of Service Act is applicable to any 
common carrier by railroad engaged in interstate 
commerce.ss On the other hand, a carrier must be 
a common carrier to be within the application of the 
act,s^ and, while the agent of a common carrier and 
itself a common carrier may be liable for the pen- 
alty under the act,S6 the employees of an agent 
which is not itself a common carrier are not within 
the provisions of the act.^® Whether a carrier is a 
common carrier within the meaning of the act does 
not depend on whether its charter declares it to be 
such or on whether the state of incorporation so 
considers it, but on what it does.**^ 

The term “employees,’’ within the meaning and 
application of the act, means persons actually en¬ 
gaged in, or connected with, the movement of a 
train^S other than the crew of a wrecking or relief 
train.89 The statute may be applicable to employees 
on a work train^O or to employees assisting in the 
moving of cars in yards,^! Where a servant is em- 


ployed by two railroads, either or both may be lia¬ 
ble for requiring or permitting excess service.^^ 

b. Employees Using Telepbone or Tdtegraph for 
Train Order Purposes 

Effect Is accorded, In cases wfthin tbelr appHcatiou, 
to provisions of the Hours of Service Act prescriWng 
llmitations of hours of service for employees transmittlng 
or receiving train orders by telephone or telegraph, and 
differentiating between towers, offices, places, or stations' 
operated oniy during the daytime and those operated 
continuously day and night. 

The purpose of a provision in the Hours of Serv¬ 
ice Act that no operator, train dispatcher, or other 
employee who, by the use of the telegraph or tele¬ 
phone, dispatches, reports, transmits, receives, or 
delivers orders pertaining to or aifecting train 
movements shall be required or permitted to be or 
remain on duty for a longer period than nine hours 
in any twenty-four hour period in ali towers, offices, 
places, and stations continuously operated night and 
day, nor for a longer period than thirteen hours in 
towers, offices, places, and stations operated only 
during the daytime, is to deal with all telegraph of¬ 
fices through which interstate train orders are trans- 
mitted;9® and the provision also includes every sort 
of place where train 'orders are handled.®^ Em¬ 
ployees within this provision are not restricted to 
those whose duties primarily involve the use of tel¬ 
egraph or telephone in connection with train or- 
ders,35 but all who regularly, by the use of tele¬ 
phone or telegraph, receive or deliver orders per- 


83. U.S.—^Union Stock Yard & 

Transit Co. of Chicago v. XJ. S., 60 
S.Ct 193, 308 U.S. 218, 84 L.Ed. 
98. 

84. U.S.—Brooklyn Eastern Dist. 
Terminal v. U. S., N.T., 239 F. 
287, 152 p.C.A. 275, reversed on 
other grounds 39 S.Ct. 283, 249 U. 
S. 296, 63 L.Ed. 613. 

85. U.S,—U. S. V. Brooklyn Eastern 
Dist. Terminal, N.Y., 39 S.Ct. 283, 
249 U.S. 296, 63 L.Ed. 613. 

88 . U.S.—Brooklyn Eastern Dist. 
Terminal v. U. S., N.Y., 239 F. 287, 
152 C.G.A. 275, reversed on other 
grounds 39 S.Ct. 283, 249 U.S. 296, 
63 L.Ed. 613. 

87. U.S.—U. S. V. Brooklyn Eastern 
Dist Terminal, N.Y„ 39 S.Ct 283, 
249 U.S. 296, 63 L.Ed. 613. 

39 C.J p 61 note 33 
Terinliial company may be a com¬ 
mon'' carrier within the act.—U. S. 
V. Terminal R. Ass’n of St. Louis, 
C.C:a.I 11., 296 F. 466—39 C.J. p 61 
note 83 [a], [b]. 

88 . U.S.—U. S. V. Missouri Pad. Ry. 
Co., D.C.Kan., 206 F. 847. 

39 C.J. p 61 note 34. 

Pexson clearixLg switches and maln 
Une of snow is not actually engaged 


in, or connected with, the movement 
of any train, within the act.—Terry 
V. Illinois Cent. R. Co., 8 N.E.2d 164, 
285 Ill.App. 681, 

88 . U.S,—U. S. V. Thompson, C.C.A. 

Mo., 146 F.2d 476—Pennsylvania 

R. Co. V. U, S., C.C.A.Pa., 265 P. 
609. 

Ezceptlon must be strlctly con. 
strued, and it does not save railroad 
from penalties in case of members 
of wrecking trains unless the emer- 
gency implied in the use of the 
words “crews of wrecking trains" 
actually exists and their work is re- 
lated to it.—U. S. v. Thompson^ C.C. 
A.Mo., 146 P.2d 476. 

Telegraph operators, eiigaged In. 
wreckiug or relief work, although 
not in a sense members of the crew, 
come within the exemption applica¬ 
ble to crews of a wrecking or re¬ 
lief train.—U. S. v. Baltimore & O. 
R, Co., D.aW.Vflt,, 22$ F. 220. 

90. U.S.—St. Joseph & G. I. R. Co. 
v. U. S., Kan., 232 F. 349, 146 C.C. 
A. 397. 

39 C.J. p '62 note 86. 

91^ U.S.—^Pennsylvsmia R. Co. T. U. 

S. , C.C.A.Pa., 26'5 F. 609. 

39 C.J. p 62 note 35. 

lOS 


Power of oongress to regulate hours 
of Service of railroad employees 
engaged in interstate commerce 
see Commerce § 49. 

93. U.S.—U. S. V. Denver & R. G. 
R. Co., Colo., 249 F. 464, 161 C.C.A. 
422. 

93. U.S.—U. S. V. Grand Rapids & I. 
R. Co., Mich., 224 P. 6&7, 140 C.C.A. 
177, error dlsmissed 37 S.Ct. 651, 
244 U.S. 645, 61 L.Ed. 1369. 

94. U.S.—^U. S. V. Baltimore & O. R. 
Co., C.C.AMd., 133 F.2d 831. 

ISfEatters luvolved 

The meaning of *'offlce, place, or 
station" within act does not depend 
on foot measure, but involves also 
the character of work performed, 
its scope, to what applied, how work 
is done, and whether, consistently 
with remedial object of act, it is nat- 
urally separable or unitary and con- 
tinuous.—U. S. V. Baltimore & O. R. 
Co., supra. 

85. U.S.—Chicago, R. I. & P. R. Co. 
V. U. S., 111., 226'F. 2-7, 141 C.C.A 
135. 

Aotual of train ordera by 

relief operator on duty is not es- 
sential to violation of the provision. 
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taining to the movements of trains are included.^^ 
A yardmaster is within the provision where he gives 
ordcrs or directions, pertaining to, and affecting the 
movement af, trains, and uses the telephone for that 
purpose,®^ but not where his telephone messages are 
not orders and are not conclusive on the tower 

A company does not avoid a violation by an ar- 
rangement under which the Services of on operator 
are shared with another carrier.®^ 

Coniinmns operation nigkt and day. It is not 
indispensabk to the continuous operation of an of¬ 
fice night and day, within the meaning of the act, 
that the office be operated or kept open continuous- 
ly cvery hour or minute of the day or nighti or 
that the person transmitting or receiving train or¬ 
ders by telephone or telegraph be in the office at all 
times,^ nor is the question whether an office, place^ 
or station is continuously operated during the day 
and night to be determined by the number or fre- 
quency of train orders that may be handled during 
a given period.3 The night and day provision niay 
not be frustrated by a severance o£ work and call- 
ing two places of performance distinet stations 
where there is in fact an identity of Service.^ 

• § 20. -Interruption of Continuity of 

Service 

In order to interrupt contlnuJty of servIce, a refease 
of an empfoyee from duty must afford a substantial op- 
portunity for rest during a definite perlod of time. 


Under the provisions of the statute felating to em- 
ployees generally and making it unlawful for the 
carrier or its officers or agents to require or permit 
an employee to remain on duty longer than sixteen 
consecutive hours, or, where he has been on duty 
continuously for sixteen hours, again to go on duty 
until he has had at least ten consecutive hours off 
duty, or, where he has been on duty sixteen hours 
in the aggregate in any twenty-four hour period, 
to continue or again go on duty without having had 
at least eight consecutive hours off duty, there may, 
as a matter of law, be periods of duty with intermis- 
sions between, provided the aggregate of such pe¬ 
riods does not exceed sixteen hours and there are 
at least eight consecutive hours off duty in any 
twenty-four hour period.^ Whether particular in- 
termissions are such as the law will recognize de- 
pends on their character as periods of substantia! 
rest;® and a release of an employee from duty will 
not interrupt the continuity of Service "svithin the 
statute unless it is definite and certain as to period 
of time and substantial and opportune as to period 
of rest^ Also it has been held that a release from 
duty so as to justify a deduction of time must have 
been given by 'some officer or agent having author- 
ity to give it.^ A release from duty may interrupt 
continuity of Service where it is absolute and there is 
no contingency that, during the period thereof, the 
employee may be called on to perform any kind of 
Service but, in order for a release to have this 
effect, the employee must be free to come and go at 


—tJ. a Atlanta Terminal Co.p D.C. 

Ga.. SO F.2d lOD. 

U.S.—Chicaro & A. R. Co. v. U. 
S.r IIU 38 S.Ct. 442. 247 U.S. 107, 

«S 1086. 

36 C.J. p 62 note 41. 

97. U.S*—U. S. T. Baltimore & O, 
R, Oo., C.aA.Md., 133 F.Sd 831— 
U. S. r. Beimsylvania R. Co., D.C. 
Ba., 2S9 F. 676. 

Tardmastexs taldag' oves foxiner diu 
tias of dlspatcliers 
U.S.—S. V. Baltimore & O. R. Co.* 
C.C.A.Md.. 133 F.2d 831. 

98. U.S.—Atehison, T. & S. F. Co. v. 
U. a. 111., 46 S.Ct 109, 269 U.S. 
266. 70 KEd. 268. 

99. U.S.—U. S. V. Denver & R. 

H, Co.. Colo., 249 F. 464, 161 C.C.A. 
423, 

39 CJ. p 62 note 46. 

1 * U.S.— XI, S. V. Baltimore & O. R. 

Co.. C,C.A-Md.. 133 F.2d 831. 

39 CJ. p 62 note 42. 

a U.S. — u, s. V, Baltimore & O. R. 
Co., supra. 

a U.S,—U. S. V. Baltimore & O. R. 
Co., supra—U. S. v. Illinois Cent. 
R Co., D.CJowa, 234 F. 433, afflmjr 


ed 241 F. 667, 154 C.C.A. 425, cer¬ 
tiorari denied 37 S.Ct. 745, 244 U. 
S. 658, 61 L.Ed. 1376. 

4, U.S.—Grand Rapids & I. R. Co. 
v. U. S., Mich., 249 P. 646, 161 C.C. 
A. 556. 

39 C.J. p 62 note 45. 

5. U.S.—Southern Pac. Co. v. U. S., 
C.C.A.Ariz., 2*22 F, 46, 137 C.C.A. 
5S4. 

Work period hegins when em- 
ployees, acting under orders, report 
for duty.—Brown v. Pfere Marquette 
Ry. Co., 213 N.W. 179, 237 Mich. 530, 
71 A.L.R. 854, certiorari denied 48 
S.Ct. 35, 275 U.S. «38, 72 L.Ed. 413. 

6 ^ U.S.—Southern Pac. Co. v. U. S., 
aC.AAriz., 222 P. 46, 137 C.C.A. 
t 584. 

Interral givtngr no opportnnity for 
rest 

Switch engine firemen who, on 
completing eight-hour shift at 4 p. 
m., were called to report one and one 
half hours later for second eight- 
hour shift at another yard three or 
four miles away, and who spent one 
and dne-half-hour period in going to 
the other yard and in eatingr, were 
*‘on duty'" during the one and one- 

1G6 


half-hour interval, as such interval 
grave no opportunity whatever for 
rest.—^U. S. V. Piteairn, D.C.Mo., 23 
F.Supp. 242. 

7. U.S.—Southern Pac. Co. v. U. S., 
Ariz., 222 P. 46, 137 C.C.A. 584. 

39 C.J. p 62 note 47. 

8 . U.S.—Denver & R. G. R. Co. v. 
U. S., Utah, 238 P. 62, 147 C.C.A. 
132. 

9. U.S.—U. S, V. Great Northern R. 
Co., C.O.A.Wash., 285 F. 152. 

39 C.J. p 63 note 49 . 

Bmployee who quit work because 
his sixteen hours of continuous Serv¬ 
ice had expired, left the engine 
where his duty, if at work, required 
him to remain, and went to sleep in 
the caboose, was not on duty while 
in the caboose, even though he was 
not relieved by any order from ""the 
superintendent or train dispateher, 
he having treated the statute and a 
general notlce from the superintend¬ 
ent not to exceed the prescribed 
heurs of Service as a command.— 
Brown v. Pfere Marquette Ry. Co.. 
213 N.W. 179, 1237 Mich. 630, 71 A.L. 
R. 854, certiorari denied 48 S.Ct. 35, 
2'75 U.S. 638, 72 L.Ed. 413. 
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§ 22 


will and the release must not be so restricted that 
complete enjoyment thereof may be bampered by 
fear that the employee may, during the time there¬ 
of, be wanted by the employer at some particular 
place in connection with regular worL^® 

The limitation, as to hours, is not to a specific 
duty or class of duties, but to the employee, and it 
is a violation of the act to require or permit the 
remaining on duty of the employee for a longer 
time than the prescribed hours, although such duty 
for a part of the time has no connection with the 
employee^s usual duty embraced within the terms 
of the statute,and this is so whether such other 
Work precededi2 or followedis his usual work, and 
regardless of the fact that it was not the custom of 
the carrier to enforce such additional work^^ or of 
the fact that the employee worked contrary to in- 
structions.l® 

Tro^in order operatives, While the provision lim- 
iting the number of hours of Service of train order 
operatives in any twenty-four hour period contem- 
plates either aggregated or consecutive hours of 
Service,16 and is not violated where two separate 
periods of Service do not, in the aggregate, exceed 
the prescribed maximum,1'^ a company does not 
avoid a violation of the act by dividing the hours 
of Service of an operator into two periods, where 
the aggregate hours exceed the prescribed maxi- 
mum.16 The words '^any twenty-four hour period'^ 
should be given their literal meaning of any twenty- 
four consecutive hours or the twenty-four consecu¬ 
tive hours following any point of time;!^ they do 
not refer to a period beginning when an employee 
usually commences work.20 In determining wheth¬ 
er particular Service is permissible, the twenty-four 
hour period is the twenty-four consecutive hours im- 
mediately preceding and including the Service in 
question.2i 


§ 21. - Reports 

The tflfng of a report of excessfve hours of service 
has been held to be mandatory. 

The filing of a report of excessive hours o-f serv-. 
ice has been held to be mandatory ,22 and the lia- 
bility of a carrier to a penalty for failure to com- 
ply is discussed infra § 23 a. 

§ 22. -Emergencies and Other Happen- 

ings Excusing Violations 

A carrier Is not subject to penalties for excessive 
hours of Service in the case cf casualty, unavoidable ac¬ 
cident, act of God, or deiay arising from a cause not 
known and not forseeable when the employee left a ter¬ 
mina!; but, notwithstanding casualty or the like, the 
carrier must use diUgence to avoid a violation of the 
statute and must avaii Itself of a reasonable opportunity 
to relleve an employee from further excessive hours of 
Service. 

The proviso of the act declaring that its provi- 
sions shall not apply in the case of casualty, una¬ 
voidable accident, act of God, or a deiay where the 
cause thereof was not known to the carrier, or its 
ofHcer or agent in charge of the employee, at the 
time the employee left the terminal, and could not 
have been foreseen, extends to all employees, includ¬ 
ing telegraph operators or train dispatchers.23 Pen-' 
alties under the act will not accrue for such excess 
Service as is the proximate resuit of casualty, una¬ 
voidable accident, or an act of God.24 A cause, 
however, which will excuse a carrier must be one 
which was not only not known, but which could not 
have been foreseen, and it will be liable to the pen¬ 
alty for excessive hours resulting from accidents 
which might occur in the ordinary operation of rail- 
road trains, and which might have been anticipat- 
ed25 Although the mere fact that the company has 
knowledge of a casualty that may resuit in the de- 


10 . U.S.—U. S. V. Pitcalrn, D.C.Mo., 
23 P.Supp. 242—U. S. v. Southern 
Pac. Co., Cal., 246 F. 722, 168 C.C. 
4. 124. 

11. U.S.—U. S. V. Atlantic Coast 
Line R. Co„ D.C.Fla., 68 P.Supp. 
941. 

39 C.J. p 63 notes 61, 63. 

12. U.S.—U. S. V. Great N^orthern R. 
Co., D.C.Idaho, 206 F. 888, affirmed 
211 F. 309, 127 C.C.A. 595—U. S. 
V. Denver & R G. R. Co., D.C.N.M., 
197 P. 629. 

13. U.S.—Northern Pac. R. Co. v. U. 
S., Mont, 213 P. 5'77. 130 C.C.A. 
167. 

39,C.J. p 63 note 64, 

14. U.S.—U. S. V. Illinois Cent. B. 
Co., D.C.Iowa, 180 P. 630.. 

15. U.S.—Oregon-WashiRgton R. & 


Nav. Co. V. U. S., Wash., 223 P. 
596, 139 C.C.A, 142—Delano v. U. 
S.. 111., 220 P. 635, 136 C.C.A. 243. 

16. U.S.—^U. S. V. Atlanta Terminal 
Co., U.C.Ga., 30 P.2d 109. 

17. U.S.—U. S. V. Atchison, T. & S. 
P. R. Co., 111., 31 S.Ct. 362, 220 
U.S. 37, 6'5 L.Ed. 361. 

18. U.S.—U. S. V. St. Louis South- 
western R. Co., D.C.Tex., 189 P. 
954, afllrmed 199 P. 990, 117 C.C.A. 
666 . 

19. U.S.—U. S. V. Atlanta Terminal 
Co„ D.C.Ga., 30 F.2d 1,09—U. S.’ v. 
Northern Pac. Ry. Co., D.C.Mont, 
6 P.Supp. 278, affirmed, C.C.A., 77 
P.2d '6'87. 

20 . U.S.—^U. S. V. Atlanta Terminal 
Co., D.C.Ga., 30 P.2d 109. 

in? ' 


Contra U. S. v. Missouri Pac. R. 
Co., Colo., 244 P. 38, 156 C.C.A. 466. 

21. U.S.—U. S. V. Atlanta Terminal 
Co., D.C.Ga., 30 P.2d 109. 

22. U.S.—U. S. V. Baltimore & O. 
R. Co., D.C.W.Va., 226 P. 220— 
U. S. V. Yazoo & M., V. R. Co., D. 
C.Tenn., 203 F. 1'59. 

23. U.S.—Baltimore & O. R. Co. v. 
U. S.. C.C.A.Ohio, 243'P. 153, 156 
C.C.A- 19. 

39 C.J. p 63 note 61. 

24. U.S.—^U. S. V. Atlantic Coa&t 
Line R. Co., C.C.A.S.C., 163 P.2d 
243. 

39 C.J. p 63 note 63. 

25. U.S.—U. S. V. Kansas City 
Southern R. Co., Okl., 2<)2 P, 823^ 
121 C.C.A. 13-6, 

89 C.J. p 64 note ^4, 
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lay of subsequent trains, and necessitate excessive 
haurs oi Service for the employees of stich latter 
trains, does not in itself deprive it of thc excuse of 
such casualty,^® nevertheless the company is bound 
to use all reasonable diligence to avoid a violation 
of the statute, and will not be excused from liabdli- 
ty where it has had, and failed to avail itself of, a 
reasonable opportunity to relieve the employee from 
further hours in excess of the statutory tmxi- 
Thus, although an unavoidable accident or 
casualty has occurred after a train has left its ter- 
minal, the crew cannot be permitted to continue to 
the end of their particular run, if excess hours will 
be thereby necessitated when the carrier has an op¬ 
portunity to relieve them at a division point.28 

Emer^ency. The word “emergency,” as used in 
the statutory provision that, in case of emergency, 
operators and like employees transmitting or receiv- 
ing train orders by telephone or telegraph may be 
permitted to remain on duty four additional hours 
in a twenty-foiir hour period on not exceeding three 
days in any week, is not synon>Tnous with "casual¬ 
ty,” "unavoidable accident,” or "act of God” as used 
in another provision of the act.^^ It refers to an 
unusual or abnormal condition which is beyond the 
carrier^s control and beyond its reasonable power 
to remove or overcome,^^ and which creates a press- 
ing necessity or exigency, calling for immediate ac- 
tion or remedy but, although it does not require 
the emergency to be an extraordinary one,^^ h ^Qes 
not include exigencies arising from ordinary mis- 


takes and negligences which happen in the practics 
operatkm of railroads.^^ WheChcr or not the sud 
den iHness of a coemployee is an emergency de 
pends on whether or not it is cotrried wIth inabil^t) 
in the exercise of proper care, to cb^ain a suhstitut 
einployee34 The duration of an emergency is de 
pendent on the facts of each case and is not limitem 
to one week.^^ 

§ 23. -Penalties 

a. In general 

b. Actions to recovef 

a. In General 

A carrier Incurs a statutory penalty by vWatfng th< 
Hours of Service Act, or by falllng to m&ke a report o 
excessive hours of Service as required by an authorhEee 
order of the Interstate Commerce.CommissIon; but mat' 
ters In mitigation may be considered in determining th« 
amount of the penalty to be imposed In a particular case 

The carrier incurs a separate penalty for eacl 
employee kept on duty beyond the prescribed hourf 
by reason of the same delay of a train.36 However 
it bas been held that the good faith of defendant ir 
arranging periods of rest which were insufiicient tc 
break the continuity of Service, and avoid the act, 
may be considered as a reason why a heavy fine 
should not be imposed.®'^ Also the fact that the In¬ 
terstate Commerce Commission approved defend- 
anfs operation of its railroad in requiring an em¬ 
ployee handling train orders to work excessive 
hours does not estop or preclude the govemment 
from recovering the penalties incurred by a viola- 


aa. 0.S.— V. S. ▼. Pennsylvania Co., 

0.C.Pa., 23S F. 761. 

C.X. p 64 note 65. 

«7. U.S*—-Atchison, T. & S, F. R. Co, 

V. 0, S., Cal., 37 S.Ct. 635. 244 U. 

S. 336. 61 L.Ea. 1175. 

39 <3,J. p 64 note 66. 

as. 0.S.—Atcbieon, T. & S. P. R. Co. 

T. 0. S., supra. 

33 C.J- p 64 note 67, 

*mmSL of thfr nm” 

In construing the term as applied 
to a train crew the court said; “It 
does not appear that the word *ter- 
minar has been judicially defined. 
Accordlni? to the usage of railroad 
men in the United States . . • 
each train crew is assigned by the 
officere of the company to a definite, 
Uxed run. heginning and ending at 
tlsed points or places on its line of 
railroad; and, In my judgment* these 
fixed beginning and ending points of j 
a given run for a given crew are the 
'"terminals* of that run wlthin the 
ineaning of the word ‘terminal.* 

. . . In the usage of railroad men 
there are different ‘runs* for differ¬ 
ent train crews, flmd also different 


runs for different employSs on the 
same train. and the run of an engi- 
neer on a passenger train might be 
different from the run of a conduc¬ 
tor or brakeman. There may be one 
nin for a freight crew and another 
run for a passenger crew, and these 
runs may not be, and usually ar^e 
not, coterminous, and one run or sev- 
eral runs for freight crews may lie 
between the terminals of the run 
of a single passenger crew, and each 
of these runs has its own terminals.” 
—0. S. V, Atchison, T. & S. F. R. Co., 
D.C.Ariz„ 212 F., 1,000, 1,007, 

29. U.S.—U. S. V. Atlantic Ooast 
Line R. Co., C.C.A.S.C., 153 F.2d 
243—^Baltimore & O. R. Co. v. U. 
S.. Ohio, 243 F. 153, 156 C.O.A. 19— 

U. -S. V. Atlantic Coast Line Co,, L. 
C.N.C.. 224 F. 160. 

30» U.S»—^U. S, ▼. Atlantic Coast 
Line R. Co., C.CA..S.a, 163 P.2d 
243. 

Abnormal and unforseeable labor 
sltnation created by war may be an 
emergency.—U. S. v. Atlantic Coast i 
Line R. Co», supra. I 

108 


31. U.S.—^U. S. V. Southern Pac. Co., 
Utah, 209 F. 562, 126 C.C.A 384. 

39 C.J. p 64 note 70. 

32» U.S.—^U. S. V. New York Cent. 

B, Co., D.C.Mass., 64 F.Supp. 499. 
39 C.J. p 6'5 note 71. 

33. U.S.—^U. S. V. Missouri Pac. R. 
Co., Colo., 244 P. 38, 158 C.C.A 466. 

39. C.J. p 66 note 71. 

Employer may not create emer- 
gency and claim protection under it. 
—U. S. V. Atlantic Coast Line R. Co., 
C.O.A.S.C., 153 F.2d 243. 

34. U.S.— JJ, S. V. New York Cent. 

R. Co., L.C.Mass., 64 F.Supp. 499, 
39 C.J. p €4 note 70 [d]. 

85. U.S.—U. S. V. Atlantic Coast 
Line R. Co., C.C.A.S.C., 153 F.2d 
243. 

36. U.S.—Missouri, K. & T. R. Co. 

V. U. S., Tex., 3^ S.Ct, .26, 231 U. 

S. 112, 58 L.Ed. 144. 

37. U.S.—U. S. V. Minneapolis & St. 
L. R. Co., L.aiowa, 236 P. 414, af- 
firmed 245 F. 60, 157 C.C.A. 356, 
certiorari denied 38 sict,, 64, ‘246 U. 
S. 666 , 62 L.Bd. 638. 
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tion of the act, but may be considered in mitigation 

of such penalties.38 

In respect of reports, Where the pertinent stat¬ 
ute is mandatory as to the carrier^s liability in case 
of a failure to make reports of excessive hours of 
Service, as required by an authorized order of the 
Interstate Commerce Commission, the court is with- 
out jurisdiction to consider matters in mitigation, 
in order to justify a reduction of the penalty in such 
a case.39 However, it has also been held that a 
railroad company permitting operators to work a 
greater number of hours than prescribed by statute 
and failing to make a report is liable to but one pen¬ 
alty for each employee, and not a further sum per 
day for each of the days the reports have been in 
default where the omission was made in good 
faith.40 An unintentional omission, in a report 
duly filed, of excessive hours of employment, has 
been held not to render the company subject to a 
penalty.^^ 

b. Actions to Recover 

An action to recover a penalty for vlolation of the 
Hours of Service Act is a civii action in whlch it is In¬ 
cumbent on the government to plead and establish facts 
showing prima facie a violation of the statute, and In 
which it rests on defendant to plead and prove facts ex- 
cusing a vioiation. Questions of fact are for the Jury to 
determine; but It Is for the Judge to determine the pen¬ 
alty to be Imposed. 

Actions to recover penalties for violations of the 
Hours of Service Act are civii actions.^^ The com- 
plaint need not negative all possible legal excuses.'*^ 
The excuses for honapplication of the law contained 
in the proviso of the act constitute separate and 
affirmative defenses which must be specially plead- 
ed44 and are not available under a general denial.^5 


§ 23 

IssueSj proof, and variance, Where affirmative 
defenses are pleaded under the Hours of Service 
Act, the proof should bring the case clearly within 
the letter and spirit of the statutory proviso.'^® Ev- 
idence will be considered in defense of an action, 
although not pleaded, where it appears that by con- 
sent of court and counsel the case was tried as 
though the matters to which the evidence related 
were within the issues ^7 xhe negligence of de¬ 
fendant in not providing relief for the crew of a 
train delayed by an unavoidable accident is in issue, 
although not charged or pleaded.'^^ 

Evidence. The burden is on the government to 
establish the facts essential to recovery;49 but, 
where the complaint alleges and the answer admits 
that defendant required or permitted its employees 
to remain on duty longer than the consecutive hours 
permitted by the statute, a prima facie case is es- 
tablished;^^ and, where it appears from the evi¬ 
dence that a train was away from its terminal on 
a regular trip, the delay constitutes a prima facie 
violation of-the act.^l The burden of proof is on 
defendant to show facts defeating liability within 
the proviso of the act relating to casualty and like 
matters.^2 Jq this end defendant has the burden of 
showing that the excess Service was the necessary 
resuit of the cause claimed to justify it^s and that 
the carrier exercised the requisite diligence to re- 
lieve the employees and prevent Service on their 
part in excess of the statutory maximum.54 

Evidence is admissible on the part of the govern¬ 
ment to show daily occurrence of accidents similar 
to those claimed by defendant to be unavoidable 
but evidence is inadmissible on the part of defend¬ 
ant to show what changes in methods, practices, and 


38. U.S.~U. s. V. Illinois Cent R. 
Co., D.C.Iowa, 234 F. 4.83, affirmed 
241 P. 667, 154 C.C.A. 426, certio¬ 
rari denied 37 S.Ct. '745, 244 U.S. 
658, 61 L.Ed. 1376. 

39. U.S.—U. S. V. Tazoo & M. V. R. 
Co., D.C.Tenn., 203 F. 1'59. 

40. U.S.—U. S. V. Baltimore & O. R. 
Co., D.O.W.Va., 226 F. 220. 

41. U.S. —Oregon-Washington R. & 
Nav. Co. V. U. S., Or., '222 F. 887, 
138 C.C.A. 367. 

89 C.J. p 63 note 59. 

penalty iov perjury seems to be 
tbe direct and sufficient sanction re- 
lied on by the lawmakers to secure 
the correctness of the reports.^—tJ. 
S. V. Northern R. Co., N.D., 37 S.Ct. 
22, 242 U.S. 190, 61 L.Ed. 240. 

42. U.S.—^U. S. V. Great Northern R. 
Co., Wis., 220 F. 630. 186 C.C.A. 
238. 


43. U.S.—U. S. V. Great Northern R. 
Co., supra. 

39 C.J. p 65 note 78. 

44. U.S.—U. S. V. Geer, D.C.Pa., 268 
F. 385, certiiicate dismissed 43 S. 
Ct. 165, 260 U.S. 756, 67 L.Ed. 498 
—U. S. V. Kansas City Southern 
R. Co., Okl., 202 F. 828, 121 C.C.A. 
136. 

Sufflcient answer 

An answer alleging that delay was 
due to an unavoidable accident that 
could not have been foreseen States 
a grood defense as against a demur- 
rer.—U. S. v. Southern Pac. Co., 
Ariz., 220 F. 745, 136 C.C.A. 361. 

45. U.S.—Great Northern R. Co. v. 
i U. S., Minn., 218 P. 302, 13i4 C.C.A. 

98, L.R.A.191'5D 408. 

39 C.J. p 65 note 80. 

46. U.S.—U. S. V. Great Northern R. 
Co., WlB., 220 P. 630, 136 C.C.A. 
238. 

47. U.S.—U. S. V. Kansaa City 
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Southern R. Co., Okl., 202 P, 828, 
121 C.C.A. 136. 

48. U.S.—U. S.- V. Colorado, W- & 

E. R. Co., C.O.A.Wyo., '292 F. 9,16. 
48. U.S.—U. S. V. Kansas City 

'Southern R. Oo., Okl., 202 P. 828, 
121 C.C.A. 136. 

50. U.S.—U. S. V. Atchison, T. & S. 
P. R. Co„ D.C. Ariz., 212 P. 1000. 

51. U.S.—U. S. V. Marion & B. R 
Co,, D.O.Ill., 2 F.2d 782. 

52. U.S.—U. S. V. Atchison, T. & S 

F. R. Co., D.C.Cal., 236 F. 154. 

39 C.J. p 6‘S note 88. 

53. U.S.—Atchison, T. & S. F. R. Co. 
V. U. S., Cal., 2S1 F. 261, 163 C.C.A. 
417, 

54. U.S.—Uenver & R. G. R. Co. v. 
U. S., C.C.A.C 0 I 0 ., 270 P. 63. 

39 C.J. P 56 note 89. 

55. U.S,—U. S. V. Great Northern B. 
Co., Wis., '220 F. 630, 136 C.C.A. 
238. 
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propertics it had made to enable it, in the exerdse 
of reasonable care, prudence, and forcsight, to meet 
the nevv conditions created by the statute and to se¬ 
cure compliance therewith.^s 

QucsHons for jury. The jury are to determine 
what constitutes night operation,^? and whether a 
delay was in fact unavoidable or could have been 
prevented by due care is a question for the jury,^^ 
as is the question whether, after an unavoidable ac¬ 
cident, defendant used the degree of care required 
to avoid a violation of the act.®!) It is for the jury 
to determine whether relcases of a train crew from 
duty were for such substantial and opportune peri- 
ods of rest as to constitute interruption of their 
hours of Service®^ or whether they were mere sub- 
terfuges resorted to in order to evade the act.®^ It 
is for the judge, and not the jury, to determine the 
penalty to be imposed for a violation of the act.®^ 

Review. A carri er cannot urge on certiorari that 
a delay necessitating excessive hours was caused by 
an unavoidable casualty where the question w^as 
raised only by a request to direct a verdict for de- 
fendant®* 

§ 24. Place for Work 

Statutes requtring stairways, washrocms, ventilat {on, 
protection from fnotement weather, or other things con- 
cfuclve to safe and healthfui places of work for employees 
are generalty upheld. Orders of public boards or commts- 
slons In ttiia oonneetton are also upheld when they are 
reasonable and wlthin the authority conferred by iaw on 
s«toh boards or oommissions. 


It is a proper and reasonable exercise of the po- 
lice power to regulate the use and enjoyment of 
property for the protection of the Health and safety 
of employees.®^ Thus a statute requiring the own- 
ers and operators of mines, mills, foundries, and 
other like places of employment to provide wash- 
rooms for their employees is constitutional,®® and 
it is not an objection to the validity of such an act 
that it applies only to places where a certain num- 
ber are employed®® or that the act provides that the 
requirement shall become operative only on the re¬ 
quest of a certain number of the employees.®7 Sq 
also a statute is constitutional which requires the 
ventilation of factories, workrooms, or other places 
of work,®-® vestibules for Street railway employees, 
or the furnishing of maps or pians for the working 
of mines; 70 but a statute requiring the manu fac¬ 
ture, repair, or alteration of metals or merchandise 
by methods productive of poisonous or noxious 
fumes or dusts to be conducted in rooms lying whol- 
ly above the surface of the ground has been held 
unconstitutionalJi In pursuance of its object to 
provide for the health and safety of employees, the 
legislature has the right to provide for the inspec- 
tion of places of employment.72 

An order of a state board, commission, or com- 
missioner relative to a place for industrial work, 
such as an order relating to stairways, washrooms, 
or industrial homework, is valid when it is reason- 
able,73 is within the authority conferred by a valid 
statute,7^ and is supported by the requisite finding 


m. U.S,—Atehison, T. & S. P. R. Co. 
V. tr. S., Cal., 2SX P. 261, 163 C.C-A. 
irt 

S7, US.—TJ. a V. Boston & M. R. 
Co., D.C.Mass., 265 P, 800, reversed 
on other &rounds, C.C.A., 269 P. S9, 
certiorari denied 41 S.Ct. 448, 255 
U.S. 577. 65 UEd. 794. 

Sa U.S.—U, S. V. Lehigh Valley R. 
Co.. N.T., 219 P. 532. 135 C.C.A. 
283—U. a V. Delaware, L. & *W. 
R. Co.. N.T., 218 P, 608, 134 C.C.A. 
366. 

80. U.S.r—Baltlmore & O. R. Co. v. 

U. S., Chio. 242 P. 1, 164 C.C.A. 
593. 

60. U.S,—Southern Pac. Co. v. U. S.. 
Aria., 222 P. 46. 137 CO.A, 584. 

61. U.S.—^U. S. V. Missouri Pac. R. 
Co., D,C.Col€K, 335 P. 944. afflrmed 
244 P. 38. 156 C.C.A. 466. 

62. U.S.—^Missouri, K. & T. R. Co. 

V. U. S., Tex.. 34 S.Ct 26, 231 U.a 
112, 58 U-Bd. 144. 

ea U.S,—Miasouri. k. & t. r. Co. 

V. U. S., supra. 

'H. U.S.—Chicago & N. W. R. Co. v. 
Kallroad & Warehouse Cbmmis- 


sion of Minnesota. D.C.Minn., 280 
P. 387. 

12 C.J. p 926 note 74—39 C.J. P 66 
note 1. 

Proper scaffoldirig 

Ky.—Jones v. Russell, 6 S.’W’.2d 460, 
224 Ky. 390. 

65. IU.—People V. Cleveland, C., C. 
& St. L. B. Co.. 123 N,B. 579, 288 
III. 523. 

39 C.J. p 66 notes 2, 8. 

66. Okl.—^Patterson v. State, 124 P. 
942, 7 Okl.Cr, 497. 

67. U.S.—Booth V. State of Indiana, 
Ind., 35 S.Ct. 617, 237 U.S. 391, 59 
L.Ed. 1011. 

39 C.J. p 67 note 5. 

68. U.S.—Michalek v. U. S. Gypsuna 
Co., D.C.N.Y.. 16 P.Supp. 708. 

Colo.—Dalrymple v. Sevoik, 251 p. 
134. 80 Colo. 297. 

111.—Parks V. Uibbey-Owens-Pond 

Glass Co., 195 N.E. 616, 360 111. 130. 
Ind.—^Illinois Steel Co. v. Puller, 23 
N.B.2<i 259, 216 Ind. 180—Dean v. 
Dalton Foundries, 34 N.B.2d 145, 
109 IndJtpp. 377. 

Tenn,—Holliston Mills of Tennessee 
V. McGulfin, 145 S.W.2d 1, 177 
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Tenn. 1, rehearing denied 146 S.W. 
2d 357, 177 Tenn. 1. 

39 C.J. p 67 note 5. 

69. Minn,—State v. Smith, 59 N.W. 
54‘5, 58 Minn. 35, 25 L.R.A. 759. 

39 C.J. p 67 note 7. 

70. 111.—Daniels v. Hilgard, 77 111. 
640. 

71. 111.—^Agnew V. Woodruff & Ed- 
wards, 6 N.E.2d 623, 365 111. 384. 

Statutes void for uncertainty and In- 
definiteness in deflning offense see 
Criminal La-w” § 24 a. 

72. Tenn.—Athens Hosiery Mills v. 
Thomason, 231 S.W. 904, 144 Tenn. 
159. 

39 C,J. p 67 note 9. 

73. 111.—Chicago, B. & Q. R. Co. v. 
Illinois Commerce Commission ex 
rei. Brotherhood of Railroad 
Trainmen, 4 N.E.2d 96, 364 111. 213. 

N.T.—^Pirst American Natural Perns 
Co. V. Picard, 23 N.T.S.2d 39, 175 
Misc. 280—Dote v. Department of 
Labor of State of New York, 18 
N.Y.S.2d 557, 173 Misc. 652. 

74. ' 111.—Brotherhood of Railroad 
Trainmen v. Elgin, J. & E. Ry. Co., 
46 N.E.2d '932, 382 111. 55—Chicago, 
B. & Q. R. Co, V. Illinois Commerce 
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of facts,*^® even though there is an inadvertent mis- 
nomer in the order^s or the commission did not re¬ 
quire a City to be made a party to the proceedings 
The order must be definite'^^ and sustained by the 

findings.'^^ 

Construction, application, and enforcement, The 
purpose and intent of such statutes are given due 
consideration by the courts and a person may be 
convicted on sufficient evidence of his violation of 
a statute but the statute, or a regulation adopted 
thereunder, will not be accorded effect where it is 
not applicable and a person may not be convicted 
of violating the statute where such statute, although 
imposing a requirement, does not impose the duty 
of complying therewith on such personas or where 
the evidence is insufficient to sustain a conviction.^^ 

Effeci on civil liability. A statute requiring the 
employer to furnish lockers and washrooms for the 


convenience of the employees does not relieve the 
employer from civil liability for the value of wear- 
ing apparel, deposited in such lockers and destroyed 
by fire through the negligence of the employer, 
where the employees are free from contributory 
negligence proximately causing the damage.^® Lia¬ 
bility of the master for personal injuries to servant 
is discussed infra § 171, 

§ 25. Machinery, Appliances, and Safeguards 

A mastep's duty to exercise reasonabre care to pro¬ 
vide his servant with reasonabiy safe instrumentalities 
and safeguards against personal injuries is a proper sub- 
Ject of statutory regulation j and, with in the scope of the 
authority conferred on it by statute*, a state department 
may make a reasonable order, rule, or regulation requir¬ 
ing certain safeguards for workers. 

The legislature may regulate a master^s duty to 
exercise reasonable care to provide his ^servant with 
reasonabiy safe instrumentalities and safeguards or 


Commission ex rei. Brotherhood of 
Eailroad Trainmen, 4 N.B.2d 96, 
364 111. 213. 

presidential order, modifying- 
codes of fair competition prohibiting 
homework so as to permit persons 
physically incapacitated for factory 
work or unable to leave horne for 
stated reasons to engage in horne 
work after obtaining certlilcate from 
state authority, was held to permit 
issuance of home-work llcenses in 
embroidery industry under state La¬ 
bor Law.—Sabatini v. Andrews, 276 
N.T.S. 502, '243 App.Div. 109. 
mdastrlal homework 
The statuta relating to powers of 
industrial commissioner with regard 
to permitting industrial homework 
is valid exercise of police power of 
legislature and does not violate 
property rights guaranteed by the 
state and federal constitutione.— 
First American Natural Ferns Co. v. 
Picard, 23 N.T.S.2d 39, 175 Misc. 280 
—Dote V. Department of Labor of 
State of New York, 18 N.T.S.2d 557, 
173 Misc. 652. 

75. 111.—Chicago, B. & Q. R. Co. v. 

Illinois Commerce Commission ex 
rei. Brotherhood of Railroad 

Trainmen, 4 N.E.2d 96, 364 IU. 213. 

76. IU.—Chicago, B. & Q. R. Co. v. 

Illinois Commerce Commission ex 
rei. Brotherhood of Railroad 

Trainmen, supra. 

77. IU.—Chicago, B. & Q. R. Co. v. 

Illinois Commerce Commission ex 
rei, Brotherhood of Railroad 

Trainmen, supra. 

78. IU.—Brotherhood of Locomotive 
Firemen and Enginemen v. New 
York Cent. R. Co., 171 N.E. 148, 839 
111 . 201 . 

78. IlL—Brotherhood of Locomotive 
Firemen and Enginemen v, New 
York Cent. R. Co., supra. 


Frocedure where issues determined 
In prior proceeding 
The board may, under a statute, 
conflrm a previous determination 
without a hearing if issues raised 
have been determined in the prior 
proceeding; but the court will send 
the matter back to the board for a 
hearing on request of workmen who 
are attacking the order, where prior 
proceeding was one brought by em- 
ployers instead of workmen, and 
a federal statute created new condi- 
tions in the industry, which did not 
exist at time of promulgation of or¬ 
der or.at time of determination of 
prior proceeding.—^Dote v. Depart¬ 
ment of Labor of State of New 
York, 18 N.Y.S.2d 5'57, 173 Misc. 65'2. 

80. N.Y.—Mortimer v. Natapow, 14 
N.Y.S.2d 9.71. 

Blevators 

The entire chapter of labor code 
with respect to elevators was design- 
ed to prevent unnecessary occupa- 
tional hazards.—^Bateman v. Dough- 
nut Corporation of America, 147 P.2d 
404, 63 Cal.App.2d 711. 

Industrial homework 

The purpose of statute delegating 
powers to industrial commissioner 
with respect to permitting Industrial 
homework is to efCect the gradual 
elimination of industrial homework; 
and it is intended to cover adult 
males as well as women and minors. 
—First American Natural Ferns Co. 
v. Picard, '23 N.Y.S.2d 39, 176 Misc. 
280. 

81, Ky.—^Bailey v. Commonwealth, 
30 S.W.2d 879, 235 Ky. 173. 

Puerto Rico.—People y. Garcia, 2'8 
Puerto Rico 660. 

Jury may consider, in prosecution 
for failure to provide suitable toilet 
facilities for female employees, fact 
that otbier toilets were avallable in 
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other buildings.—Bailey v. Common¬ 
wealth, 30 S.W.2d 879, 235 Ky. 173. 

82. 111.—^People V. Cleveland, C., C. 
& St. L. R. Co., 123 N.E. 579, '288 
IU. 523. 

N.Y.—Metildi v. State, 52 N.Y.S.2d 
333. 

39 C.J. p 66 note 3 [a3-[b3. 

Xilevators 

(1) Rules made by Industrial 
board goveming Installation and 
maintenance of elevators and similar 
equipment had no application to in- 
stallation and maintenance of eleva¬ 
tor in hotel building in which two 
Stores and a restaurant were locat- 
ed, since building was neither a fac¬ 
tory nor a mercantile establishment 
within meaning of the statute.—^Mor- 
timer v. Natapow, 14 N.Y.S.2d 971. 

(2) Statute requiring employers of 
females as clerks, helpers, etc., to 
provide suitable seats, does not ap- 
ply to employment of elevator opera- 
tors.—People v. Wells, 227 N.W. 696, 
248 Mich. 579. 

ExceptioxL of llght repairs 

“Light repairs,’* as used in a stat¬ 
utory exception of light repairs to 
railroad cars, have been deflned in 
the statute itself as being such re¬ 
pairs as can be made to cars in the 
Bwitching yard.in thirty minutes or 
less, or which may be made in less 
time than would be required to 
switch such car or cars to the repair 
building.—^Wabash R. Co. v. 0’Bryan, 
D.C.MO., 286 P. 683—37 C-J. p 669 
note 21. 

83. Ind.--Colvin v. State, 180 N.E. 
479, 203 Ind. 417. 

84. N.Y.—People v. Borden, 39 N.Y. 
S,2d >679, 265 App.Div. 1066. 

85. Okl.—Prince v. King Coal Co., 
198 P. '293, 82 
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protective devkes against personal injuries or occu- 
pational diseases.®® So also an order, rule, or reg- 
ulation of a state department treating certain places 
o£ employment as factories,®^ and requiring certam 
safeguards for workers therein,®® may be within the 
power of the department to make; but the court is 
authorized to determine the reasonableness and va- 
lidity of the rule or order®® and will hold it invalid 
when it is unreasonable.®® 

A statute of this character is designed to protect 
persons laboring in manufacturing establishments 
while in the performance of any duty, whether or- 
dinary or exceptional and occasional.®! Under a 
federal statute, and rules and regulations promul- 
gated thereunder, each use of a locomotive after the 
time for inspection has passed without any inspec- 
tion having been made is a separate offense for 
whicb a penalty attacbcs,®® 

§ 26, Employment Agencies 

When not transeending constitutional limitatione, « 


state statute regulating private employment agenoies is 
valld as an exercise of the pollce power, and muct be 
complied with in cases within Its applicatlon; but a com- 
missionep administering the law must not exceed hlt stat- 
utory powers. 

When kept within constitutional limitations,®® a 
state statute regulating private employment agencies 
may be upheld as an exercise of the police power.^^ 
However, since the conduct of an employment 
agency is a lawful business®^ not inherently danger- 
ous to the public health, safety, morals, or wel- 
fare,®6 the legislation may not be prohibitory, rath- 
er than regulatory, as by denying the right to 
charge a fee for Services in securing employment.97 
While some statutes regulating the fees chargeable 
by employment agencies have been held invalid,®® 
especially where the maximum fees prescribed are 
so unreasonably low as to make the statute prohibi¬ 
tory or confiscatory,®® other statutes have been held 
not invalid.1 

A valid statute regulating employment agencies 
must be complied with^ unless it is not applica- 


88. Mo.—Boli V, Condie-Bray Glass 
& Paint Co., 11 S.W.2d 48, 321 Mo. 
32. 

39 C.J. p 67 note 11. 

87. N.Y.—Red Hook Cold Storage 
Co. V. Department of Labor, 64 N. 
Bl2d 265, 295 N.Y. 1. 

Oold storage wardboTUM, in wblch 
apples ajre graded by sising ma- 
chlnea, boxed, and shipped or stored 
iQ cold Tooms, are properly treated 
as factorieo by the department.—Red 
Hook Oold Storage Co. ▼. Depart¬ 
ment of Dabor, supra. 

88: N.Y.—Red Hook Cold Storage 
Co. V. Department of Labor, supra. 
Ohlo.—McKee v. New Idea, App., 44 
N.E.2d 6S^. 

88. N.Y.—^Russell v. Department of 
Labor of New York, 237 N.Y.S. 263. 
135 Misc. 109. 

80. N.Y.—^Hussell v. Department of 
Labor of New York, supra. 

8L Kan.-^aspar v. Lewin, 109 P. 
657, 82 Kan. $04, 83 Kan. 799. 49 
L.R.A.,N.S., 526, 544. 

39 C.J. p 65 note 76 [b1. 

Sft. H.S.—^U. S. T. Southern B. Co., 
D.C»Yenn., 1 F.2d 487. 

39 cjr. p es note 76 £a}. 

93: U.S.—Hanley r. Moody, D.C. 
Tet.. 39 P.2d 198. 

Aria—^McManus v. Industrial Com- 
miseion, 85 P.2d 54, 53 Aria 22. ' 
Cal.—Collfer & Wallis v. Astor, 70 
P,2d ITl, 9 Cal.2d 202. 
in,—People V. Redfleld. 10 N.B.2d 
341, 866 III. 562. 

Mitin.—^Bngberg v. Debel, 260 N.W. 

626, 194 Mlnn. 394. 

N.Y.P— Austin T, National Employ- 


ment Exchange, 266 N.Y.S. 306, 148 
Misc. 716. 

39 C.J. p 68 note 14. 

Employees io replaoe workmea on 
stzik# 

Legislation tending to fetter the 
right of an agency to fumish lists 
of possible employees to an employ- 
er whose workmen have gone out on 
strike has been held invalid.—Math- 
ews V. People, 67 N.BL 28, 202 111. 
389, 95 Ain.S.R- 241, 63 L.RA. 73. 

94. U.S.—Hanley v. Moody, D.C. 
Tex., 39 P.2d 198. 

Cal.—Collier & Wallis v. Astor. 70 
P.2d 171, 9 CaL2d 202. 

N.Y.—Goodman v. Moss, 43 N.Y.S.2d 
381, aUirmed in janrt and reversed 
in part on other grounds 66 N.Y.S. 
2d 534, 269 App.Div. 839. 

12 C.J. p 924 note 88—39 C.J. p 68 
note 14. 

Employment agencies as subject to 
lioense see Licenses $ 30. 

Reasonable legislstioii 
’ (1) Business of employment agen- 

! cy is subject to reasonable regula- 
I tion.—Austin v, National Employ- 
I ment Exchange, 266 N.Y.S. 306, 148 
Misc. 715. 

C2> Fact that some few employ¬ 
ment agencies having little need of 
regulation might suffer loss through 
statutory regulation does not invali- 
date provisions generally reasonable. 
—^National Employment Exchange v. 
Geraghty, aC.A.N.Y.. 60 P.2d 918. 

(3) Reasonable standards for the 
operation of a private employment 
agency may be prescribed by the 
legislature.—^Boomer v. Olsen, 10 N. 
W.Zd 507, 143 Neb. 679. 
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95. 111.—People V. Redfield, 10 N.E. 
2d 341. 366 111. 662. 

Neb.—Boomer v. Olsen, 10 N.W.2d 
607. 143 Neb. 579. 

98. 111.—People V. Redfield, 10 N.E. 
2d 341, 366 111, 662. 

97. U.S.—Hanley v. Moody, D.C. 
i Tex., 39 F.2d 198. 

1 39 C.J. p 68 note 15. 

98. Ark.—Alsup V. State, 10 S.W.2d 
9, 178 Ark. 170. 

Neb.—^Boomer v. • Olsen, 10 N.W.2d 
507, 143 Neb. 679. 

Tex.—^Kair v. State, 64 S.W,2d 92, 
122 Tex.Cr. 88. 

99k Neb.—Boomer v. Olsen, 10 N.W. 

2d 507, 143 Neb. 679. 

L U.S.—Olsen v. State of Nebraska 
ex rei. Western Reference & Bond 
Ass’n, Neb., 61 S.Ct. 862, 313 U.S. 
236, 85 L.Ed. 1305, 133 A.L.R, 1500, 
overruling Ribnlk v. McBride, N. 
J., 48 S.Ct. 545, 277 U.S. 350, 72 L. 
Ed. 913, 56 A.L.R. 1327. 

N.Y.—Faingnaert v. Moss, 64 N.E.2d 
337, 295 N.Y. 18—^Abbye Employ¬ 
ment Agency v. Robinson, 2 N.Y.S. 
2d 947, 166 Misc. 820. 

Validity under due process clause of 
regrulations of employment agen¬ 
cies' fees see Constitutional Law § 
690. 

2 . D.C—J'anof v. Newsom, 63 F.2d 
149, 60 App.D.C. 291. 

N.Y.—Corporate Employment Service 
V. Moss, 31 N.T.S.2d 134, 263 App. 
Div. 14, aflarmed 40 N.E.2d 663, 
287 N.Y. 794, motion denied 42 
N.E.2d 28, 288 N.Y. 584—Austin v. 
National Emplosmaent Exchange, 
266 N.Y.S. 306, 148 Misc. 715, 
Actios, for comanlssions under con- 
tract may not be maintained by an 
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ble® or a particular employment bureau is within an 
express exemptioni A penal provision of the stat¬ 
ute will be strictly construed in favor of employ- 
ment agencies until such time as the legislature 
clearly makes a contrary direction but in equity a 
theatrical employment ^gent will not be permitted to 
assert his noncompliance with the statute in order 
to avoid payment of a commission to a talent scout 
and thereby unjustly enrich himselfi A statutory 
definition of “employment agency” or “employment 
agent'* will be accorded effect;^ but the true im- 
port of such definition must be sought in the light of 
the statute taken as a wholei An “employment 
agency" has been judicially defined as one for the 
brokerage of labor for a fee paid by the applicant 
for employment or by the prospective employeri 
In the absence of restrictive words, any definition 
of the term includes the employment of laborers to 
work for another either in or beyond the stateio 

The acts of a commissioner in administering the 
law will be upheld where they are within his statu¬ 
tory powers,^^ but not where they are in excess of 
such powers,^^ as where he in effect assumes the 
power to declare legislative policy and create stand- 

ardsi^ 

§ 27* Coercion 

Some statutes prohibit employcra from coerdng em- 
pioyees wIth respect to matters specified theretn. 


§ 27 

In several jurisdictions statutes have been enact- 
ed prohibiting employers from coercing employees 
with respect to matters specified thereini^ as in the 
case of statutes making it an offense to compel or 
coerce any employee to purchase goods or supplies 
from any particular person, firm, company, or Cor¬ 
poration,^5 or prohibiting employers from attempt- 
ing to prevent any employee from voluntarily fur- 
nishing Information concerning an accident to an 
employee of a common carrier.^® 

Under some statutes, except as otherwise provid- 
ed by law, no person, as a condition of securing em¬ 
ployment or of continuing employment, may be re- 
quired to be fingerprinted.^^ jt has been held that 
the exception in the provision includes not oniy 
state statutes, but also local laws, municipal ordi- 
nances and regulations, and rules promulgated with¬ 
in the authority granted to ofiicials.^s 

Under statutory provisions requiring the cash 
payment of wages, an employee is not entitled to re- 
cover money paid on account of stock subscriptions 
induced by the employer's threat to discharge the 
employee if he did not subscribe and by implica- 
tion that if the employee subscribed he would be 
permitted to continue employment indefinitely, where 
the contract, although made at the instance of the 
employer, was not with the employer and the sellers 
of the stock were not joined in the action as par- 


employment agency without refer- 
ring controversy to commissioner of 
labor and ,securing determination of 
controversy by commissioner, as re- 
auired by statute.—'Collier & Wallis 
V. Astor, 70 P.2d 171, 9 Cal.2d 702— 
Abraham Lehr, Inc., v. Cortez, 135 
P.2d 684, '5*7 Cal.App.2d 973. 

Liability for Injnry from aoiLcompU- 
ance 

Employment agent is liable for In- 
jury resulting from failure to do, 
or make reasonable good faith effort 
to do, things required by statute.— 
Janof v. Newsom, 53 F.2d 149, 60 
App.D.C. 291. 

Emplosree may recover back iUegal 

fee exacted by an employment agen- 
cy.—Executive Service Corporation 
V. Moss, 100 N.T.S.2d 103, 256 App. 
Div. 345. 

ZMdence held Insafflcieiit to Show 
noncompliance 

Cal.—Haldor, Inc., v. Beebe, 164 P. 

2d 568, 72 Cal.App.2d 357. 

8. Cal.—^Abraham Liehr, Inc., v. Cor¬ 
tez, 135 P.2d 684, 57 Cal.App.2d 
973—Warner v. Marchetti, 125' P. 
2d 838, 52 Cal.App.2d 172. 

lowa.—Employment Bureau of 
Des Moines v. State Employment 
Agency Commission, 229 N.W. 677, 
^09 lowa 1046, 
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5. N.T.—Faingnaert v. Moss, 64 N. 
E.2d 83'7, 295 N.T. 18. 

6 . Cal.—^Warner v. Marchetti, 125 P. 
2d 838, 52 Cal.App.2d 172. 

7. N.T.—^Austin v. National Em¬ 
ployment Exchanga, 266 N.T.S. 
30-6, 148 Misc. 715. 

20 C.J. p 1246 note 81. 

8 . Pa.—In re Employment Agencies, 
29 Pa.Dist. 9. 

9. Tenn.—^McMillan v. City of 

Knoxville, 202 S.W. 65, 139 Tenn. 
319. 

10 . Tenn.—McMillan v. City of 
Knoxville, supra. 

11 . N.T.—Wilman v. Miller, 35 N.T. 
S.2d 352, 178 Misc. 549, offlrmed In 
re Wilman Agency, 36 N.T.S.2d 
187, 264 App.Div. 850. 

12 . N.T.—^Executive Service Corpo¬ 
ration V. Moss, 10 N.T.S.2d 103, 256 
App.Div. 345. 

13. N.T.—Goodman v. Moss, 43 N.T. 
S.2d 381, afflrmed in part and re- 
versed in part on other grounds 66 
N.T.S.2d 534, 269 App.Div. 839. 

14. Ariz.—Yaughn v. State, 282 P. 
277, 36 Ariz. 32. 

Cai.—^Lockheed Aircraft Corp. v. Su¬ 
perior Court of Los Angeles Coun- 
ty, 171 P.2d 21,- 28 Cal.2d 481. 
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15. Ariz.—^Vaugha v. State, 282 P. 
277, 36 Ariz. 32. 

Evidence held not to snstain. convic- 
tlon 

Ariz.—^Vaughn v. State, supra, 
Compaaiy store 

Statute prohibiting employers 
from requiring employees to trade 
at company store was not intended 
to protect merchants in competitlon 
with employer for trade of em¬ 
ployees.—^Hackney v. Fordson Coal 
Co., 19. S.W.2d 989, 230 Ky. 362. 

16. U.S.—^Dugger v. Baltimore & O. 
R. Co., D.C.N.T., 5 F,R.D. 334. 
Purpose of statute is to enable in- 

jured employee readily to obtain ali 
available Information from witness- 
es, particularly employees of oarrier. 
—Dugger v- Baltimore & O. R. Co., 
supra. 

17. N.T.—Friedman v. Valentine, 30 
N.T.S.2d 891, 177 Misc. 437, af- 
firmed 42 N.T.S.2d 593, 266 App. 

I Div. 561. 

f purpose of provision was to pre¬ 
vent private employers from using 
flngerprinting as a means for black- 
listing Union leaders and members.— 
Friedman v. Valentine, supra. 

18. N.T.—FPiednaan Valentine. 

supra 
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ties defendant^® Moreover, recovery may not be 
had against the employer on the theory of duress 
and fraud in the absence of a showing of dam- 

Pclitical affUiations and aciivities- Under some 
statutes an employer may not forbid or prevent em- 
ployees from engaging or participating in poHtics 
or from becoming candidales for public office, or 
control or direct the political activities or affiliations 


of employces.2i The test of ''political activities or 
affiliations*' within such a statute is not member- 
ship in, or activities connected with, any particular 
group or organization, biit whether such activities 
are related to, or connected with, the orderly con- 
duct of government and the peaceful organization, 
regulation, and administration of government ,22 and 
the statute does not protect any individual or group 
advocating the overthrow of government by force 
or violence.^2 


C. EJtlPLOYEE ORGANIZATIOXSj DISCRIMINATORY PRACTICES; DETERMINxlTION OP 

DISPUTES 

1. In Genubaii 


§ 28(1). In General 

The pubUc poUc/ is to secure the peaceful setttement 
cf controversies between employer and employees, 

The peaceful settlemcnt of controversies be- 
twecn employer and employees is generally a mat- 
ter of public concern,^^ and the public policy is to 
foster industrial peace by encouraging collective 
bargaining between employer and employees and 
by securing the settlemcnt of labor disputes by con- 
ciliation, mediation, and arbitration.^^ 

§ 28(2). Constitutional and Statntory Pro- 
visions 

a. In general 

b. National Labor Relations Act 

c. Railway Labor Act 


<L State constitutional and statutory pro- 
visions 

a. In Greneral 

Numerous legislative enactments have deait with the 
relations of employer and employee and have sought to 
forestall and adjust differences between them. 

Numerous legislative enactments have deait with 
the relations of employer and employees and have 
sought to forestall and adjust differences between 
them by the encouragement of collective bargaining, 
and the settlement of labor disputes through con- 
ciliation, mediation, and arbitration.26 Such stat- 
utes govern the rights and duties of employers and 
employees siibject to their provisions.27 

b. National Labor Relations Act 

The National Labor Relations Act generaiiy provides 


le. N.T.—Caesar v. H, S. Charda- 
voyne, Inc., S80 N.T.S. S79, 245 
App^Div. 724. 

20 . N.T,—Caesar v, H. S. Charda- 
voyne, Ino., supra. 

21 . Cal.—liOcicheed Aircraft Corp. v. 
Superior Court of hos Angreles 
County. 171 P.2d 21, 28 Cal.2d 481. 

Statutes nald valld 
U.S.—Santlaffo v. People of Puerto 
Bico, C.aA.Puerta Rico, 154 P.2d 
811. 

Cal.—Lockheed Aircraft Corp. v. Su¬ 
perior Court of Los Anheles Coun- 
ty, 171 P.2d 21, 28 CaL2d 481. 

namaipes 

IVhere laborer was allogedly dis- 
iharged because of refusal to vote 
£or eertain candidate, but had never 
been employed for definite time, cor¬ 
porate employer and manarer were 
heid not llable in damages, notwith- 
standlzAg statute subjecting an of- 
ficer or agent of Corporation to im- 
prisonment on conviction of coercing 
or Intimidating employee to vote for 
any candidate.—Bell v. Paulkner, Mo. 
App., n S.\V,2d 612. 


IMsoharcre 

(1) The act of an employer in 
discharging day laborer on planta- 
tion or in refuslng to give him fur- 
ther employment because of his po¬ 
litical atfiUation is an act of “prej- 
udicia! discrimination’* within stat¬ 
ute prohibiting such discrimlnation 
against employees.—Santlago v. Peo- 
ple of Puerto Rico, C.C.A.Puerto Ri- 
co, 154 F.2d 811, 

(2) In prosecution for violation of 
statute, evidence justifted finding 
that worfcman was discharged be¬ 
cause of afllliatlon wfth a eertain 
political party and that defendant, 
who was overseer of plantation, was 
an “employer*" within the act.—San- 
tiago V. People of Puerto Rico, su¬ 
pra. 

22 , Cal.—^Lockheed Aircraft Corp. 

v. Superior Court of Los Angeles 

County, 171 P.2d 21, 28 Cal.2d 481. 

Woxds ^ipoUtios” axid la 

statuta imply orderly conduct of 
government and not revolution.— 
Lockheed Aircraft Corp. v. Superior 
Court of Los Angeres County, supra. 
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23. Cal.—Lockheed Aircraft Corp. v. 
Superior Court of Los Angeles 
County, supra. 

24. U.S.—Virginian Ry. Co. v, Sys¬ 
tem Pederation No. 40, "Va., 57 S. 
Ct. 592, 3Q0 U.S. 615, 81 L.Ed. 789. 

Threats, 1 oroe, or intimidatioiL 
Neither employer nor employee 
may use threats, foroe, or intimida- 
tion in bringing their side of wage 
contrOversy before public, or urge 
or advertise it by false statements. 
Insulting language, or other means 
calculated to become nuisance, ob¬ 
struet traffic, or impede orderly 
course of business or other relations, 
—Paramount Enterprises v. Mitchell, 
140 So. 328, 104 Fla. 407. 

25. U.S.—Adams v. Union Dime 
Sav, Bank, D.C.3Sr.T., 48 P.Supp. 
1022. 

26. U.S.—^Virginian Ry. Qo, v. Sys¬ 
tem Pederation No. 40, Va., 57 S.Ct. 
692, 300 U.S. 515, 81 L.Ed. 789— 
Adams V. Union Dime Sav, Bank, 
D.C.N.T., 48 P.Supp. 1022. 

27. U.S.^43atmr Coal Co. v. Cox, C. 
aAKy., 152 P.2d 62. 
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for the regulatlon of practices occurring in relatlons be- 
tween employer and employees which provoke or tend to 
provoke labor disturbances affecting interstate commerce. 

The National Labor Relations Act, 29 U.S.C.A. 
§ 151 et seq, generally provides for the regulation 
o£ practices occurring in relations between employer 
and employees which provoke or tend to provoke 
strikes or labor disturbances affecting interstate 
commerce, 28 and establishes a single tribunal, the 
National Labor Relations Board, to administer the 
provisions of the statute, with adequate and ex- 
cTusive opportunity for judicial review in a des- 
ignated court.29 The basic purpose of the statute 


is to protect interstate commerce from the adverse 
effects of labor disputes and to prevent obstructions 
to the free flow of such commerce arising from in- 
dustrial unrest.^O The intent is to forestall possi- 
ble labor strife with its harmful repercussions on 
the employer, employee, and the general pubHc,®^ 
and to promote the peaceful settlement of disputes 
between employers and employees,22 by securing to 
employees the right to organize, to bargain collec- 
tively through representatives of their own choos- 
ing, and to engage in concerted activities for that 
and other purposes,23 free of domination or influ¬ 


as. U.S.—N. L. R. B. V. Painblatt, 
59 S.Ot. 668, 306 U.S. 601, 307 U- 
S. 609, 83 L.Ed. 1014—Consolidated 
Edison Co. of New York v. N. L. 

R. B., C.C.A,2, 9'5 F.2d 390, modifled 
on other grounds Consolidated Ed¬ 
ison Co. of New York v. N. L. R- 
B., '59 S.Ct. 206, 305 U.S. 197, 83 
L.Ed. 126. 

Intra-state commerce not regiilated 
Purpose of statute was to prevent 
unfair labor practices in interstate 
commerce on part of those engaged 
in such commerce, and not to inter- 
fere in flleld of intra-state commerce. 
—Foster Bros. Mfg. Co. v. N. L. R. 
B., C.O.A.Md., 86 F.2d 98, rehearing 
denied 90 P.2d 948. 

29. U.S.—N. L. R. B. v. Jones & 
Laughlin S^^el Corp., 67 S.Ct. 615, 
301 U.S. 1, 81 L.Ed. 893, 108 A.L.R. 
1352. 

N.J.—Keller v. American Cyanamid 
Co., 28 A.2d 41, 132 N.J.Eq. 210. 
Decision as to bargainliig’ agent 
One of the purposes of the act is 
to aftord a public tribunal in which 
a prompt decision will be given to 
determine with whom the employer 
shall bargain.—International Broth- 
erhood of Teamsters, Chauffeurs, 
Stablemen and Helpers v. Interna¬ 
tional Union of United Brewery, 
Flour, Cereal and Soft Drink Work- 
ers of America, C.C.A.Cal., 106 F.2d 
871. 

30. U.S.—Polish Nat. Alliance of U. 

S. V. N. L. R. B., 64 S.Ct. 1196, 322 

U. B. '643, 88 L.Ed. 1509—N. L. R. B. 

V. Bradford Dyeing Ass’n, 60 S.Ct. 

918, 310 U.S. 318, 84 L.Ed. 1226— 
N. L. R. B. V. Fansteel Metallurgi- 
cal Corporation, 59 S.Ct. 4 90, 306 
U.S 240, 83 L.Ed. 627, 123 A.L.R. 
599—^Consolidated Edison Co. of 
N. Y. V. N. L. R. B., N.Y., 59 S.Ct. 
206, 305 U.S. 197, 83 L.Ed. 126— 
N. L. R. B. V. Edinfourg Citrus 
Ass’n, C.C.A.6, 147 F.2d 353~N. 

L. R. B. V. Jones & Laughlin Steel 
Corp., C.C.A.6, 146 F.2d '718, va- 
cat-ed on other grounds 65 S.Ct. 
1413, 326 U.S. 838, 89 L.Ed. 1965, 
rehearing denied 66 S.Ct. 13, 326 
U.S. 804, 90 L.Ed. 490—Pederal 

Motor TruckOo.. C.C.A.S, 146 P.2d 
718, vacated on other grounds 66 


5. Ct. 1412, 325 U.S. 838, 89 L.Ed. 
1965—N. L. R. B. v. Walt Disney 
Productions, C.C.A.9, 146 P.2d 44, 
certiorari denied 65 S.Ct. 1025, 324 

U. S. 877, 89 L.Ed. 1429—Stewart 
Die Casting Corporation v. N. L. 
R. B., C.C.A.. 132 P.2d SOI—N. L. 
R. B. V. Knoxville Pub. Co., C.C.A. 

6, 124 P.2d 875—N. L. R. B. v. 
Henry Levaur, Tnc., C.C.A.1, 115 
F.2d 105, certiorari denied Henry 
Levaur, Inc. v. N. L. R. B., 61 S. 
Ct. 550, 312 U.S. 682, 85 L.Ed. 1120 
—N. L. R. B. V. Waumbec Mills, 
C.C.A.1. 114 F.2d 226—N. L. R. B. 

V. Sunshine Mining Co., C.C.A.9, 
110 F.2d 780, certiorari denied Sun¬ 
shine Mining Co. v. N. L. R.*B., 
61 S.Ct. 447, 312 U.S. 678, 85 L.Ed. 
1118, rehearing denied 61 S.Ct. 619, 
312 U.S. 713, 85 L.Ed. 1144—N. L. 
R. B. V. Carlisle Lumber Co., C.C. 
A.9, 99 P.2d 533, certiorari denied 
Carlisle Lumber Co. v. N. L. R. B., 
69 S.Ct. 586, 306 U.S. 646, 83 L.Ed. 
1045—Black Diamond S. S. Cor¬ 
poration V. N. L. R. B., C.C.A.2, 
94 P.2d 876, certiorari denied 68 S. 
Ct. 1044, 304 U.S. 579, '82 L.Ed. 
1542—St. Clair v. Russell & Pugh 
Lumber Co., D.C.Idaho, 51 F.Supp. 
47—Bemis Bro. Bag Co. v. Peidel- 
son, D.C.Tenn., 18 F.Supp. 153. 

Wis.—^Wisconsin Employment Rela¬ 
tions Board v. Allis-Chalmers 
Workers’ Union, Local 248, 25 N. 

W. 2d 425, 249 Wis. 590. 

31. U.S.—N. L. R. B. V. Armour & 
Co., C.C.A.10, 154 F.2d '570, certio¬ 
rari denied 67 S.Ct. 92, 329 U.S. 

732, 91 L.Ed.-L. R. B. v. 

Barrett Co., C.C.A.Ill., 120 F.2d 683 
—N. L. R. B. V. Pretlyman, C.C.A. 
6, 117 F.2d 786—N. L, R. B. v. Al- 
loy Cast Steel Co.. C.C.A., 117 F. 
2d 302—St. Clair v. Russell & 
Pugh Lumber Co., D.C.Idaho, 51 F. 
Supp. 47. 

32, U.S.—N. L. R. B. V. FainbJatt, 
59 S.Ct. 668, 306 U.S. 601, 307 U.S. 
609, 83 L.Ed. 1014—N. L. R. B. v- 
Fansteel Metallurgical Corpora¬ 
tion. 59 S.Ct. 490, 306 U.S. 240, 83 
L.Ed. 627, 123 A.L.R. 599—Consoli¬ 
dated Edison Co. of New York v. 
N. L. R. B., N.Y.. 69 S.Ct. 206, 305 
U.S. 197, 83 L.Ed. 126—N. L. R. 
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B. V. Armour & Co., C.C.A.10, 164 
P.2d 570, certiorari denied 67 S. 

Ct, 92. 329 U.S. 732, 91 L.Ed. - 

—N. L. R. B. V. Williamson-Dick- 
ie Mfg. Co., C.C.A.6, 130 P.2d 260 
—N. L. R. B. V. Baldwin Locomo- 
tive Works, C.C.A.3, 128 P.2d 39— 
N. L. R. B. V. Indlana & Michigan 
Electric Co., aC.A.6, 124 F.2d 50, 
afflrmed 63 S.Ct. 394. 318 U.S. 9, 87 
L.Ed. 579—N. L. R. B. v. Electric 
Vacuum Cleaner Co., C.C.A.6, 120 
P.2d 611, reversed on othor 
grounds 62 S.Ct. 846, 315 U.S. 685, 
86 L.Ed. 1120, rehearing denied 
62 S.'Ct. 1038, 316 U.S. 708. 86 L. 
Ed. 1775—N. L. R. B. v. Pretty- 
man, C.C.A.6, 117 P.2d 786—N. L. 
R. B. V. Whittier Mills Co., C.C.A. 
6 , 111 P.2d 474—Swift & Co. v. N. 
L. R. B., C.C.A.10. 106 P.2d 87— 
N. L. R. B. V. Colten, C.C.A.6, 105 
P.2d 179—Agwilines, Inc., v. N. L. 
R. B., C.C.A.6, 87 F.2d 146. 

Brute forco 

The primary purpose of the act is 
to obviate appeals to brute force 
which often accompany labor dis¬ 
putes.—N. L. R. B. V. Delaware-New 
Jersey Ferry Co., C.C.A.3, 90 F.2d 520, 
certiorari denied 58 S.Ct. 141, 302 
U.S. 738, 82 L.Ed. 571. 

33. U.S.—Allen Bradley Co. v. Lo¬ 
cal Union No. 3, International 
Brotherhood of Electrical Work¬ 
ers, N.Y., 65 S.Ct. 1533, '325 U.S. 
797, 89 L.Ed. 1939, rehearing de¬ 
nied 66 S.Ct. 11, 326 U.S. 803, 90 
L.Ed. 489—N. L. R. B. v. Fansteel 
Metallurgical Corporation, 60 S.Ct. 
490, 306 U.S. 240, 83 L.Ed. 627, 123 
A.L.R. 509—N. L. R. B. v. Ponn- 
sylvania Greyhound Lines, 58 S. 
Ct. 571, 303 U.S. 261, 82 L.Ed. 831, 
115 A.L.R. 307—N. L. R. B. v. 
Thompson Products, C.C.A.6, 162 
F.2d 287—N. L. R. B. v. Scullin 
Steel Co., C.C.A.S, 161 F.2d 143— 
N. L. R. B, V. Norfolk Southern 
Bus Corp., C.C.A.4, 160 F.2d 516— 
N. L. R. B. V. Inter-City Advertis- 
ing Co., C.C.A.4, 154 F.2d 244— 
N. L. R. B. V. Walt Disney Pro¬ 
ductions, C.C.A.9, 146 F.2d 44, cer¬ 
tiorari denied 65 S.Ct. 1025, 324 U.S. 
877, 89 L.Ed. 1429—N. L. R. B. v. 
Draper Corporation, C.C.A.4, 145 P. 
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ence by the employer or others.34 The statute is 
not calculated to force adjustments of disputes, and 
each party to a labor controversy is left to use its 
own economic strength in ali lawful ways to pro¬ 
mote its advantage.35 However, a necessary hos- 
tility between employers and employees is not con- 
templated.2® 

It has ibeen held that the purpose of the statute 
is to protect the rights of employees generally,37 but 
under the Labor Management Relations Act of 1947, 
which amended the National Labor Relations Act, 
the declared purpose is also to protect the legiti- 


mate rights of employers with relation to employees. 
The intention of the National Labor Relations Act 
is to accord employees full freedom to belong or not 
to belong to a labor union,35 but it does not compel 
an employer to hire members of one union rather 
than another union, or union men rather than non- 
union men.39 The statute does not guarantee to 
employees the right to do as they please^O or grant 
a blanket immunity to employees from the conse- 
quences of illegal acts and breaches of contract just 
because they were committed in the course of a la¬ 
bor dispute, no matter how helpful they might be to 
their cause.^i 


2d 199, 156 A.L.R. 989—N. L. R. B. 
V. Century Oxford Mfg. Corpora¬ 
tion, C.C.A.2, 140 P,2d 541, certio¬ 
rari denied 65 S.Ct. 40, 323 U.S. 
714, 89 L.Ed. 574—N. L. R. B. v. 
Sun Shipbuilding & Dry Dock Co., 
C.C.A.3, 135 P.2d 15—N. L. R. B. 
V. Montgomery Ward & Co., C.C.A. 
9, 133 F.2d 676, 146 A.L.R. 1045— 
N. Xj. r. b. V. Thompson Products, 
C.C.A.e, 130 F.2d 363—N. L. R. B. 

V. Baldwin Locomotive Works, C. 
C.A.3, 128 F.2d 39—N. L. R. B. v. 
HoUywood-Maxwell Co., C.C.A.9, 
126 F.2d 816—N. L. R. B. v. Knox- 
ville Pub. Co., C.C.A.6. 124 F.2d 875 
—North Electric Mfg. Co. v. N. L. 
R. B., aC.A.6, 123 F.2d 887, certio¬ 
rari denied 62 S.Ct. 906, 315 U.S. 
818, 86 L.Ed. 1215—N. L. R. B. v. 

W. A. Jones Foundry & Machlne 
Co., C.C.A.7, 123 P.2d 662—N. L. R. 

B. V. Newark Morning Ledger Co., 
G.C.A.3, 120 P.2d 262, 137 A.L.R. 
849, certiorari denied Newark 
Morning Ledger Co. v. N. L. R. B., 
62 S.Ct. 363, 314 U.S. 693, 86 L.Ed. 
554—^N. L. R. B. v. Perguson, C.C. 
A.9, 118 'P.2d 892, followed In N. 
L. R. B. V. Mlller, 118 P.2d 893—N. 
L. R. B. V. Superior Tanning Co., 

C. C.A.7, 117 F.2d 881, certiorari de¬ 
nied Superior Tanning Co. v. N. L. 
R. B., 61 S.Ct. 834, 313 U.S. 559, 85 
L.Ed. 1520—N. L. R. B. v. Ed. 
Eriedrich, Inc., C.C.A.6, 116 P.2d 888 
—Valley Mould & Iron Corporation 
V. N. L. R. B., C.C.A.7, 116 P.2d 760, 
certiorari denied 61 S.Ct. 1114, 313 

U. S. 590, 85 L.Ed. 1545—N. L. R. B. 

V. Automotive Maintenance Ma- 
chinery Co.. C.C.A.7, 116 P.2d 350, 
reversed on other grounds 62 S.Ct. 
608, 315 U.S. 282, 86 L.Ed. 848— 
Wilson & Co. V. N. L. R. B., C.C.A. 
8, 115 P.2d 759—Art Metals Const. 
Co. V. N. L. R. B., C.C.A.2, 110 P. 
2d 148—N. L. R. B. v. Piqua Muni- 
sing Wood Products Co., C.C.A.6, 
109 P.2d 552—N. L. R. B. v. Na¬ 
tional Casket Co., C.C.A.2, 107 P. 
2d 992—N. L. R. B. v. Griswold 
Mfg. Co., C.C.A.3, 106 P.2d 713— 
Hamilton-Brown Shoe Co. v. N. L. 
R. B., C.C.A.8, 104 P.2d 49—Penin- 
sular & Occidental S. S. Co. v. Ni L. 
R. B., C.C.A.5. 98 P.2d 411, cer| w 


rari denied N. L. R. B. v. Peninsu- 
lar & Occidental S. S. Co., 69 S.Ct. 
248, 305 U.S. 653, 83 L.Ed. 423— 
St. Clair v. Russell & Pugh Lum- 
ber Co., D.C.Idaho, 51 F.Supp. 47— 
Oberman & Co. v. United Garment 
Workers of America, D.C.Mo., 21 
P.Supp. 20. 

Mass.—Hamer v. Nashawena Mills, 
52 N.E.2d 22, 315 Mass. 160. 
Compulsion on employers 

The purpose of the act was to 
compel employers to bargain collec- 
tively with their employees to the 
end that employment contracts bind- 
ing on both parties should be made.— 
N. L. R. B. V. Sands Mfg. Co., 69 S. 
Ct. 608, 306 U.S. 332, 88 L.Ed. 682. 
U.S,—Republic Aviation Corp. v. 
N. L. R. B., 65 S.Ct. 982, 324 U.S. 
793, 89 L.Ed. 1372, 167 A.L.R. 1081 
—N. L. R. B. V. Le Tourneau Co. 
of Ga., 65 S.Ct. 982, 324 U.S. 793, 
89 L.Ed. 1372, 157 A.L.R. 1081, re- 
hearing denied 65 S.Ct. 1401, 326 

U. S. 894, 89 L.Ed. 2005—N. L. R. B. 

V. Thompson Products, C.C.A.6, 162 
P.2d 287—^N. L. R. B. v. American 
Car & Foundry Co., C.C.A.7, 161 P. 
2d 501—^N. L. R. B. v. American 
Creosoting Co., C.C.A.6, 139 P.2d 
193, certiorari denied 64 S.Ct. 937, 
321 U.S. 797, 88 L.Ed. 1086—N. L. 

R. B. V. Security Warehouse & Cold 
Storage Co., C.C.A.9, 136 F.2d 829 
—De Bardeleben v. N. L. R, B., C. 
C.A.6, 135 P.2d 13—N, L. R. B. v. 
P. Lorillard Co., C.C.A.6, 117 P.2d 
921, reversed on other grounds 62 

S. Ct. 397, 314 U.S. 512, 86 L.Ed. 380 
—Virginia Perry Corporation v. N. 
L. R. B., C.C.A.4, 101 P.2d 103— 
International Union of United 
Brewery, Plour, Cereal and Soft 
Drink Workers of America v. Cili- 
fornia State Brewers’ Institute, D. 
C.Cal., 25 P.Supp. 870, reversed on 
other grounds, C.C.A., International 
Brotherhood of Teamsters, Chauf- 
feurs, Stablemen and Helpers v. 
International Union of United 
Brewery, Plour, Cereal and Soft 
Drink Workers of America, 106 P. 
2d 871. 

Preedom fro^m pressure 

The purpose of the act is to pro¬ 
tect the workmen from employer 
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pressure and leave them free to 
choose associates.—N. L. R. B. v. In- 
diana & Michigan Electric Co., 63 S. 
Ct. 394, 318 U.S. 9, 87 L.Ed. 579. 

35. U.S.—Black Diamond S. S. Cor¬ 
poration V. N. L. R. B., C.C.A.2, 94 
P.2d 875, certiorari denied 58 S.Ct. 
1044, 304 U.S. 679, 82 L.Ed. 1542. 

N.T.—Barfield v. Standard Oil Co. 
of New Jersey, 14 N.T.S.2d 627, 
172 Misc. 96. 

36. U.S.—International Brotherhood 
of Teamsters, ChaufCeurs, Stable¬ 
men and Helpers v. International 
Union of United Brewery, Plour, 
Cereal and Soft Drink Workers of 
America, C.C.A.Cal., 106 P.2d 871. 

TTuderstaudiug and trust 

The act does not require that there 
be no mutual understanding and 
trust between employer and em- 
ployee.—^N. L. R. B. v. Duncan 
Poundry & Machine Works, O.C.A.7, 
142 P.2d 594. 

37. U.S.—N. L. R. B. V. Pederal En- 
gineering Co., C.C.A.6, 156 P.2d 17. 

ZTew rights 

The act was designed to give new 
rights to employees, not to abolish 
old ones open to every litigant.— 
Coldiron v. Good Coal Co., 125 S.W. 
2d 757, 276 Ky. 833. 

Frimary benefit 

The act was adopted for primary 
benefit of employees as distinguished 
from primary benefit to labor unions. 
—N. L, R. B. V. Schwartz, C.C.A.6, 
146 F.2d 773. 

38. U.S.—^American Pederation of 
Labor v. Watson, D.C.Pla., 60 F. 
Supp. 1010, reversed on other 
grounds 66 S.Ct. 761, 327 U.S. 582, 
90 L.Ed. 873. 

39. U.S.—N. L. R. B. V. National 
Casket Co., C.C.A.2, 107 P.2d 992. 

40. U.S.—N. L. R. B, V. Draper Cor¬ 
poration, C.C.A.4, 145 P.2d 199, 166 
A.L.R. 989. 

Bdght to dlrect 

Employer has the right to direct 
employee as to tasks to be performcd 
and manner of performance.—N. L. 
R. B. V. Scullin Steel Co., C.C.A.8, 
161 F.2d 143. 

41. N.Y.—Barfield v. Standard Oil 



56 C.J.S. 


mastem ani> servant 


§ 28(2) 


The statute is essentially remediaH^ and contem- 
plates no more than the protection o'f the public 
rights whicli it creates and defines.^3 

No enforceable private right is created until a 
matter has been brought before the National Labor 
-Relations Board, it has entered and sought to en- 
■force its order, and judgment enforcing the order 
has been entered.^^ The act confers no right of 
.action triable by a jury or otherwise,45 and em- 
ployees can invoke the act only to bring about col¬ 
lective bargaining and the settlement of disputes by 
electing bargaining representatives under the super- 
vision of the board if those who represent them are 
in doubt, and by proceeding before the board to 
procure the restraint of interference with their 
rights to bargain, the restraint of other unfair and 
'discriminatory labor practices, and the reinstate- 
ment of employees who have been subjected to any 
.unfair labor practice.^® 

The National Labor Relations Act does not carry 
•a penal program declaring described unfair labor 
practices to be crimes, and does not prescribe pen- 
alties or fines in vindication of public rights or pro¬ 
vide indemnity against community losses as distin- 
guished from the protection and compensation of 
employees.^'^ The sanctions of the act are imposed 
not in punishment of the employer but for the pro- 
.tection of the employee.'^^ 

c. Railway Labor Act 

The Railway Labor Act was enacted to promote the 
^orderly and peacefui settlement of labor disputes affect- 
ing interstate railroads. 

By Transportation Act 1920 title III chapter 91, 
41 U.S.St. at L, pages 456, 469, 45 U.S.C.A. §§ 131- 


146, congress established the Railroad Labor Board 
as a means for the peacefui settlement by agree- 
ment, or by arbitration of labor controversies be- 
tween interstate railroad carriers and their em- 
ployees.49 Such statute sought to cncourage set- 
tlements without strikes, first by confcrence between 
the parties, failing that, by reference to adjust- 
ment boards of the parties’ own choosiiig and, if 
this was ineffective, by a full hearing before a na- 
tional board; but the disputants were not in any 
way forced into compliance with the statute or with 
the judgments of the board.^® In 1926 congress, 
aware of the impotence of the board, and of the 
fact that its authority was generally not recognized 
or respected by the railroads or their employees, re- 
pealed the 1920 Act and adopted the Railway La.bor 
Act, 45 U.S.C.A. § 151 et seq.^^ By the new meas- 
ure congress continued its policy of encouraging the 
amicable adjustment of labor disputes by their vol- 
untary submission to arbitration before an impar- 
tial board, and it supported that policy by the im- 
position of legal obligations and provision of means 
for enforcing the award obtained by arbitration be¬ 
tween the parties.By the Railway Labor Act of 
1934 various other obligations were imposed on car¬ 
riers with respect to noninterference with em- ' 
ployees’ organizations,®^ and the Railroad Adjust¬ 
ment Board was created for the adjudication of 
grievances, and to get them out of the way of set- 
tling major disputes through the Mediation Board.54 

The primary purpose of the Railway Labor Act 
as amended, 45 U.S.C.A. § 151 et seq., is to avoid 
the interruption of interstate commerce by promot- 
ing the orderly and peacefui settlement of labor dis¬ 
putes affecting railroads. ^5 in order to effectuate 


Co. of New Jersey, 14 N.Y.S.2d 
627, 172 Misc. 96. 

‘42. XJ.S.—Republic Steel Corporation 
V. N. L. R. B., 61 S.Ct. 77, 311 U.S. 
7, 85 L.Ed. 6—N. L. R, B. v. Cleve- 
land-Cliffs Iron Co., C.C.A.6, 133 F. 
2d 295—N. L. R. B. v. Marshall 
Field & Co., C.C.A.7, 129 F.2d 169, 
144 A.L.R. 394, affirmed 63 S.Ct. 
685, 318 U.S. 253, 87 L.Ed. 744, re- 
hearing denied 63 S.Ct. 849, 318 U. 
S. 802, 87 L.Ed. 1165—N. L. R. B. 
V. Alloy Cast Steel Co., C.C.A.6, 
117 F.2d 302—Consumers Power Co. 
V. N. L. R. B., C.C.A.6, 113 F.2d 38 
—Clover Fork Coal Co. v. N. L. R. 

B. , C.C.A.6, 97 F.2d 331. 

”43. U.S.—National Licorice Co. v. N. 
L. R. B., 60 S.Ct. 669, 309 U.S. 350, 
84 L.Ed. 799—Consumers Power 
Co. V. N. L. R. B., C.C.A.6, 113 F.2d 
38. 

•44. U.S.—Blankenship v. Kurfman, 

C. C.A.Ill, 96 P.2d 460. 

"Wis.—Public Service Employees’ Un¬ 


ion V. Wlsconsln Employment Re¬ 
lations Board, 16 N.W.2d 823, 246 
Wis. 190. 

45. U.S.—N. L. R. B. v. Williamson- 
Dickie Mfg*. Co., C.C.A.5, 130 P.2d 
260. 

46. U.S.—Black Diamond S. S. Cor¬ 
poration V. N. L. R. B., C.C.A.2, 
94 P.2d 875, certiorari denied 58 
S.Ct. 1044, 304 U.S. 579, 82 L.Ed. 
1542. 

47. U.S.—Republic Steel Corporation 
V. N. L. R. B„ 61 S.Ct. 77, 311 U.S. 
7, 85 L.Ed. 6. 

48. U.S.—N. L. R. B, v. Virginia 
Electric & Power Co., 62 S.Ct. 344, 
314 U.S. 469, 86 L.Ed. 348—N. L. 
R. B. V. Winona Textile Mills, C. 
C.A.8, 160 P.2d 201. 

4f9. U.S.—Virglnian Ry. Co. v. Sys¬ 
tem FederatU n No. 40, Va., 57 S.Ct. 
692, 300 U.S. 615, 81 L.Ed. 789. 

50. U.S.—Virginian Ry. Co. v. Sys¬ 
tem Pederation No. 40, supra. 
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51. U.S.—Virginian Ry. Co, v. Sys¬ 
tem Pederation No. 40, supra. 

52. U.S.—Virginian Ry. Co. v. Sys¬ 
tem Pederation No. 40, supra. 

53. U.S.—Virginian Ry. Co. v, Sys¬ 
tem Pederation No. 40, supra. 

54. U.S.—Elgin, J. & E. Ry. Co. v. 
Burley, 111., 65 S.Ct. 1282, 325 U.S. 
711, 89 L.Ed. 1886, opinion ad- 
hered to 66 S.Ct. 721, 327 U.S. 661, 
90 L.Ed. 928. 

55. U.S.—Virginian Ry. Co. v. Sys¬ 

tem Pederation No. 40, Va., 57 S.Ct. 
692, 300 U.S. 516, 81 L.Ed. 789-— 
General Committee of Adjustment 
of Brotherhood of LocomoLve Bn- 
gineers for Pacific Lines of South¬ 
ern Pac. Co. V. Southern Pac. Co., 
C.C.A.Cal., 132 P.2d 194, reversed 
on other grounds 64 S.Ct. 142, 320 
U.S. 338, 88 L.Ed. 85—Atlantic 

Coast Line R. Co. v. Pope, C.C.A. 
N.C., 119 P.2d 39—Estes v. Union 
Terminal Co., C.C.A.Tex., 89 P.2d 
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this purpose, the statute safeguards the rights of em- 
ployees to self-organization and to bargain collec- 
tively with the carrier through representatives of 
their own choosing without interference by the Gar¬ 
rieras and encourages the use of the nonjudicial 
processes of negotiation, mediation, and arbitra- 
The statute does not undertake govern- 
mental regulation of wages, hours, or working con- 
ditions, but seeks merely to provide a means by 
which agreement may be reached with respect there- 
to.SS The statute is not self-executing but merely 
provides the machinery by which described labor 
practices may, after due hearing, be held to be un- 
fair and the person against whom complaint is made 
ordered to cease, and desist from such practices.S9 
The statute does not manifest an intention to ex¬ 
clude a state from exercising the right to approve 


or disapprove the terms on which one carrier may 
use another carrier’s property or facilities.SO 

d. State Oonstitutional and Statutory Provi- 
sions 

Various state statutes provide methods for the peace- 
ful settlement of labor disputes. 

The legislatures of various States have recognizcd 
a public interest in the relation between employer 
and employees,®^ and various statutes have becn en- 
acted providing new methods of peaccfully settling 
labor disputes in order to safeguard the intcrcsts 
of the public, employers, and cmployccs.S^ Sonic 
statutes, similar in purpose to the National Labor 
Relations Act,63 provide for protection of the right 
of employees to self-organization and to bargain 
collectively with employers,and otlicr statutes 
provide for mediation or arbitration of labor dis- 


768—Brotherhood of Railroad Shop 
Crafts of America, Rock Island 
System, Grand Lodge No. 3 v. Low- 
den, C.C.A.Kan., 86 F.2d 458, 108 
A.L.R. 1128, certiorari denied 
Brotherhood of Railroad Shop 
Crafts of America v. Lowden, 67 
S.Ct. 436, 300 U.S. 669, 81 L.Ed. 
868—Order of R. R. Telegraphers 
V. New Orleans, T. & M. Ry. Co., 
D.C.Mo., 61 F.Supp. 869, vacated on 
other grounds 166 F.2d 1, certiorari 
denied 67 S.Ct. 112, 329 U.S. 768, 

91 L.Ed. -, rehearing denied 67 

S.Ct. 201, 329 U.S. 829. 91 L.Ed. 

-- —Brand v. Pennsylvania R. 

Co., D.C.Pa., 22 F.Supp. 669. 

D.C.—Brotherhood of Locomotive 
Firemen and Enginemen v. I. C. O., 
147 P.2d 312, 79 U.S.App.D.C. 318, 
certiorari denied 66 S.Ct. 1196, 326 
U.S. 860, 89 L.Ed. 1081—Brother¬ 
hood of Railroad Trainmen v. Na¬ 
tional Mediation Bd., 88 F.2d 767, 
66 App.D.C. 375. 

Kaii.—Betts v. Easley, 169 P.2d 831, 
161 Kan. 469. 

Dnal lutezLt 

The act was intended not merely 
to protect employees’ independence 
and right to organize, but also to 
settle disputes and avoid interrup- 
tions in operation of railroads.—Or¬ 
der of Ry. Conductors of America 
V. National Mediation Board, 113 P. 
2d 631. 72 App.D.C. 299. 

The snbstitution of “may” for 
“shall” in the Railway Labor Act, as 
amended, does not Indicate a change 
in policy but is a clariflcation of the 
origlnal purpose to establish and 
maintain a system for peaceful ad- 
3'ustment and mediation voluntary 
in its nature.—Moore v. Illinois Cent. 
R. Co., Miss., 61 S.Ct. 764, 312 U.S. 
630, 86 L.Ed. 1089. 

Duty 

The 1934 amendment to the Rail¬ 
way Labor Act which superseded 


the act of 1926 continued and placed 
the duty on carriers and employees to 
exert every reasonable effort to make 
and maintain agreements concerning 
rates of pay, rules and working con- 
ditions and to settle disputes.—Bris- 
bin V. B. L. Oliver Lodge No. 335 of 
Brotherhood of Railway Clerks, 279 
N.W. 277, 134 Neb. 617. 

I 50. U.S.—Pickett V. Union Terminal 
Co., Tex., 62 S.Ct. 659. 315 U.S. 386, 
86 L.Ed. 914, rehearing denied 62 
S.Ct 909, 315 U.S. 830, 86 L.Ed. 
1224—Williams v. Jacksonville 
Terminal Co., Fla. & Tex., 62 S.Ct 
659, 315 U.S. 386, 86 L.Ed. 914, 
rehearing denied 62 S.Ct 909, 315 
U.S.* 830, 86 L.Ed. 1224—Order of 
Railroad Telegraphers v. Railway 
Express Agency, D.C.Ga., 56 F. 
Supp. 319, reversed on other 
grounds, C.C.A., 137 P.2d 46, re¬ 
versed on other grounds 64 S.Ct. 
582, 321 U.S. 342, 88 L.Ed. 788. 
D.C.—Switchmen’s Union of North 
America v. National Mediation 
Board, 135 P.2d 785, 77 U.S.App. 
D.C. 264, reversed on other grounds 
64 S.Ct 95, 320 U.S. 297, 88 L.Ed. 
61—Brotherhood of Railroad Train¬ 
men V. National Mediation Board, 

88 P.2d 757, 66 App.D.C. 375. 

57. U.S.—Brotherhood of Railroad 
Trainmen, Enterprise Lodge, No. 
27, V. Toledo, P. & W. R. R., 111., 
64 S.Ct 413, 321 U.S. 60, 88 L.Ed. 
634, 150 A.L.R. 810—^Virginian Ry. 
Co. V. System Federation No. 40, 
Va., 57 S.Ct 692, 300 U.S. 616, 81 
L.Ed. 789—^In re Chicago North 
Shore & M, R. Co., C.C.A.I11., 147 
P.2d 723, certiorari denied Broth¬ 
erhood of Locomotive Firemen and 
Enginemen v. Chicago N. S. & M. 
R. Co., 66 S.Ct 1089, 325 U.S. 862, 

89 L.Ed. 1973—Shipley v. Pitts- 
burgh & L. B. R. Co., D.C.Pa., 68 
F.Supp. 396. 

58. U.S.—Terminal R. Ass’n of St. 
Louis V. Brotherhood of Railroad i 
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Trainmen, 111., 63 S.Ct 420, 318 
U.S. 1, 87 L.Ed. 571. 

Authority to flz conditious 
The Railway Labor Act does not 
flx or authorize any one lo fix gen- 
erally applicable standards for work¬ 
ing conditions, and term “working 
conditions” does not include any and 
ali circumstances concerning work 
roquired of employees.—In ro Chi¬ 
cago North Shore & M. R. Co., C.C.A. 
111., 147 F.2d 723, certiorari denied 
Brotherhood of Locomotive Firemen 
and Enginemen v. Chicago, N. S. & 
M. R. Co., 65 S.Ct 1089, 325 U.S. 852, 
89 L.Ed. 1073. 

59. Wls.—Hotel and Restaurant 
Employees’ International Alliance, 
Local No. 122 v. Wlsconain Em- 
ployment Relations Board, 294 N, 
W. 632, 236 Wis. 329, rehearing de¬ 
nied 29'5 N.W. 634, 236 Wis. 329, 
amrrned 62 S.Ct 706, 316 U.S. 437, 
86 L.Ed. 946. 

©0. U.S.—In re Chicago North Shore 
& M. R. Co., C.C.A.Ill., 147 F.2d 723, 
certiorari denied Brotherhood of 
Locomotive Firemen and Engine¬ 
men V. Chicago, N. S. & M. R. Co., 
65 S.Ct 1089, 325 U.S. 852, 89 L.Ed. 
1973. 

©1. Wis.—Appleton Chair Corpora¬ 
tion V. United Brotherhood of Car- 
penters & Joinera, Millmon’s Local 
No. 1748, 1 N.W.2d 188, 239 Wis. 
337. 

62. Wis.—Wisconsin Employment 
Relations Board v. Evangollcal 
Deaconess Soo., 7 N.W.2d 600, 242 
Wis. 78. 

63. Mass.—R. H. Whito Co. v, Mur- 
phy, 38 N.E.2d 685, 310 Mass. 610. 

64. Cal.—Levy v. Superior Court in 
and for Los Angeles County, 104 
P.2d 770, 15 Cal.2d 692, 129 A.L.R. 
966. 

Mass.—Hamer v. Nashawona Mills, 
62 N.E.2d 22, 316 Mass. ICO. 
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putes under the guidance and supervision o£ a gov- 
«rnmental agency.^5 The purpose of these statutes 
is generally to promote industrial peace and to pre- 
vent strikes in order that there may be no obstruc- 
tions to the free flow of industry and trade.®® 

Statutes promoting industrial peace by the en- 
couragement of collective bargaining do not destroy, 
nor are they calculated to invade, contract rights, 
but they do seek to protect the public against unfair 
labor practices and to foster the continuance of that 
relation in which the public is interested.®^ They 
make no effort to destroy free competition;®® they 
merely attempt to insure equality of bargaining 
power on which the benefits of free competition and 
enterprise rest, and thus s,ecure to the individual 


workman a larger measure of freedom tn his deal- 
ings with employers.®® The purpose is to safeguard 
the right of workmen to self-organization'^0 and to 
encourage and protect the practice of collective bar¬ 
gaining through representatives of the workers' own 
choosing;7i and accordingly such statutes are in- 
tended to keep employer and employee organizations 
separate and distinet, free from domination by the 

other.72 

The fundamental policy is to preserve the public 
interest rather than to punish a guilty employer,'^3 
or merely to confer benefits on those covered by the 
statute.'^^ The statutes are essentially remediales 
and are not criminal in their nature.*^® Usually they 
do not prescribe penalties or fines in vindication of 


N.Y.—-Campbell v. Picard, 300 N.Y.S. 

515, 165 Misc. 148. j 

Pa.—Petltion of Salvation Army, 36 

A.2d 479, 349 Pa. 105. 

65. K.T.—International Ass’n of Ma- 
chinists v. B. C. Stearns & Go., 36 
N.Y.S.2d 156, 178 Misc. 661. 

39 C.J. p 69 note 20. 

CosupfiQJicd wlth statute not shown 
Pa.—Edward H. Bilis, Inc., v. Hines, 
12 A.2d 440, 33S Pa. 183. 

Medlatlou by fed.eral ag^eucles 

The declaration of policy embodied 
in labor law recognizing the process 
of mediation by government agency 
in case of labor disputes is broad 
-enough to include mediation by fed- 
.(■‘ral as well as state agencies.-—In¬ 
ternational Ass’n of Machinists v. E, 
■C. Stearns & Co., 36 KY.S,2d 156, 
17S Misc. 661. 

Bights of parties 

It has boen held that a labor rela- 
■tions statute afCocts the rights of 
the parties only in the manner and 
to the extent prescribed by the 
■ board’s order.—^Allen-Bradley Local 
iVo. 1111, United Blectrical, Radio 
and Machine Workers of America v. 
\Vi.scionsin Employment Relations 
Uoard, Wis., 62 S.Ct. 820, 315 U.S. 740, 
86 L.Ed. 1164. 

' 6S. Mass.—St. Luke’s Hospital v. 
Labor Relations Commission, 70 N. 
E.2d 10, 320 Mass. 467—Hamer v. 
Nashawena Mills, 52 N.E.2d 22, 315 
Ma.s.'^. 160. 

N.Y.—Elorsheim Shoe Store Co. v. 
Rotail Shoe Salesmen’s Union of 
Brooklyn and Queens, Local 287, 
42 N.E.2d 480, 288 N.Y. 188—Unit¬ 
ed Baking Co. v. Bakery and Con- 
fectionery Workers' Union, Local 
221, 14 3Sr.Y.S.2d 74, 257 App.Div. 
501. 

. Approach to problems 

The purpose of state labor rela¬ 
tions act is to afford means whereby 
employer and employee may ap- 
,,proach their problems under condi- 
; Lions Zikely to promote industrial 


peace and bring about adjustments.— 

New York State Labor Relations 

Board v. Charles C. Loehmann Corp., 

56 N.Y.S.2d 485, 269 App.Div. 566. 

67. Wis.—Appleton Chair Corpora¬ 
tion V. United Brotherhood of Car- 
penters & Jolners, Millmen’s Local 
No. 1748, 1 N.W.2d 188, 239 Wis. 
337. 

68. Cal.—C. S. Smith Metropolitan 
Market Co. v. Lyons, 106 P.2d 414, 
16 Cal.2d 389. 

69. Cal.—C. S. Smith Metropolitan 
Market Co. v. Lyons, supra. 

N.Y.—Assoclation of Plumbing & 
Heating Contractors of Greater 
New York v. Merten, 17 N.Y.S.2d 
828, 173 Misc. 448, affirmed 26 N. 
Y.S.2d 72, 261 App.Div. 543, af- 
flrmed 42 N.E.2d 16, 288 N.Y. 655. 

70. Mass.—^Hamer v. Nashawena 
Mills, 52 N.E.2d 22, 316 Mass. 160. 

N.Y.—New York State Labor Rela¬ 
tions Board v. Interborough News 
Co., 10 N.Y.S.2d 396, 170 Misc. 347. 

71. Cal.—In re Porterfleld, 168 P.2d 
706, 28 Cal.2d 91. 

Mass.—Hamer v. Nashawena Mills, 
62 N.E.2d 22, 315 Mass. 160—Jor- 
dan Marsh Co. v. Labor Relations 
Commission, 45 N.E.2d 926, 312 
Mass. 597. 

N.Y.—Campbell v. Picard, 300 N.Y.S. 
615, 165 Misc. 148—Triboro Coach 
Corporation v. New York State La¬ 
bor Relations Board, 22 N.Y.S.2d 
1013, affirmed 27 N.Y.S.2d 83, 261 
App.Div. 636, affirmed 36 N.E.2d 
316, 286 N.Y. 314, 144 A.L.R. 410, 
motion denied 39 N.E.2d 276, 287 
N.Y. 647, 144 A.L.R. 410. 

Pa.—Petition of Salvation Army, 36 

A. 2d 479, 349 Pa. 105—Petition of 
Shafer, 31 A.2d 637, 347 Pa. 130— 
Petition of Koehler, Com.Pl., 92 
Pittsb.Leg.J. 587. 

Wis.—American Furniture Co. v. I*. 

B. of T. C. and H. of A., ChaufCeurs, 
Teamsters and Helpers General 
Local No. 200 of Milwaukee, 268 
N.W. 250, 222 Wis. 338, 106 A.L.R. 
335. 


The statutory declaration that ne- 
gotiation of terms and conditions of 
labor should resuit from voluntary 
agreenient between employer and em- 
ployees evidences existence of a pol¬ 
icy to uphold freedom of employees 
to organize and to enter into collec¬ 
tive bargaining contracts for their 
own protection.—Levy v. Superior 
Court in and for Los Angeles Coun- 
ty, 104 P.2d 770, 16 Cal.2d 692, 129 
A.L.R. 966. 

Voluntary agreementa 

The purpose of labor relations stat¬ 
ute is to safeguard employees from 
entering into, or being bound by, 
agreements that are not voluntary.— 
Nutter V. City of Santa Monica, 168 
P.2d 741, 74 Cal.App.2d 292. 

Collective rather than Individua! bar¬ 
gaining 

The aim and purpose of the statute 
are the promotion, advancement, and 
protection of collective bargaining 
and not of individual bargaining, to 
which it has no reference.—In re G. 

C. Murphy Co., 61 Pa.Dist. & Co. 535. 

72. Mass.—Hamer v. Nashawena 
Mills, 62 N.E.2d 22, 315 Mass. 160. 

N.Y.—Campbell v. Picard, 300 N.Y.S. 

615, 165 Misc. 148. 

Benevolent or malevolent 

The state labor relations act 
strives to avert employer influence, 
benevolent or malevolent, over em¬ 
ployees’ Union aspirations and activi- 
ties.—New York State Labor Rela¬ 
tions Board v. Interborough News 
Co., 10 N.Y.S.2d 396, 170 Misc. 347. 

73. Pa.—John Hancock Mut. Life 
Ins. Co. of Boston v. Pennsylvania 
Labor Relations Board, 45 Pa.Dist. 
& Co. 169. 

74. Wis.—^Wisconsin Employment 
Relations Board , v. Bvangelical 
Deaconess Soc., 7 N.W.2d 590, 242 
Wis. 78. 

75. Pa.—In re W. T. Grant Go., 17 
A.2d 614, 341 Pa 70. 

76. Wis.—^Hotel and Restaurant Em¬ 
ployees’ International Alliance, Lo- 
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public rights, or provide indemnity against com- 
munity losses, as distinguished from protection and 
compensation pf employeesJ^ The rights created 
by constitutional and statutory provisions relating 
to labor practices exist independently of the ma- 
chinery set up by statute for their enforcementJ^ 
It has been held that a statute protecting the right 
of self-organization and collective bargaining is 
simply declaratory of the preexisting law and does 
not render lawful any act which was unlawful when 
the statute was enacted.'^^ Statutes regulating pick- 
eting are aimed at conduct involving assaults by 
pickets acting in concert, the payment by labor un- 
ions of fines imposed on pickets, and the forcible 
prevention of ingress to, and egress from, the em- 
ployer’s premises.®® 

§ 28(3). -Validity 

a. Federal statutes 

b. State constitutional and statutory pro¬ 
visions 


a. Federal Statutes 

Congress may regulate labor relations In employ- 
ments affecting interstate commerce. 

As a general rule, congress may regulate labor 
relations in employments affecting interstate com- 
merce.si Discrimination and coercion to prevent 
the free exercise of the right of employees to self- 
organization and representation for collective bar¬ 
gaining purposes are proper subjects of condemna- 
tion by competent legislative authority,^^ and in the 
enactment of legislation covering such subjects con¬ 
gress is entitled to determine what remedy it will 
provide, the way that remedy shall be sought, the 
extent to which it shall be afforded, and the meana 
by which it shall be made effective.^^ 

Numerous decisions have sustained the validity* 
of the National Labor Relations Act, 29 U.S.C.A. 
§ 151 et seq, and particular provisions thereof,^^ at 
least to the extent that it limits its regulation of la- 


cal No. 122 V. Wlsconsin Employ- 
ment Relations Board, 294 N.W, 
632, 236 Wis. 329, rehearing denied 
296 N.W. 634, 236 Wis. 329, af- 
firmed 62 S.Ct 65. 314 U.S. 690, 86 
Li.Ed. 476, afflrmed 62 S.Ct. 706, 

315 U.S, 437, 86 KEd. 946. 

77. Pa.—W. T. Grant Co. v. United 
Betail Employees of America, Lo- 
cal No. 134, 31 A.2d 900, 347 Pa. 
224—In re W. T. Grant Co., 17 

A.2d 614, 341 Pa. 70. 

78. N.Y.—^Domanick v. Triboro 
Coach Corporation, 18 N,T,S.2d 960, 
173 Misc. 911, reversed on other 
grounds 20 N.Y.S.2d 306, 259 App. 
Div. 667. 

78. N.Y.—Remington Rand v. Cro- 
foot, 289 N.Y.S. 1025, 248 App.Div. 
366, affirmed 18 N.E.2d 37, 279 N. 
Y. 636. 

80. Wis.—Hotel and Restaurant 
Employees’ International Alllance, 
Local No. 122 v. Wisconsin Em- 
ployment Relations Board, 294 N. 
W. 632, 236 Wis. 329, rehearing de¬ 
nied 296 N.W. 634, 236 Wis. 329, 
afflrmed 62 S.Ct. 66, 314 U.S. 690, 
86 L.Ed. 476, afflrmed 62 S.Ct. 706, 

316 U.S. 437, 86 L.Ed. 946. 

81. U.S.—N. L». R. B. V. Jones & 
Laughlin Steel Corporation, 57 S. 
Ct. 616, 301 U.S. 1, 81 L.Ed. 893, 
108 A.L.R. 1352. 

88. U.S.—^Amalgamated Utili ty 

Workers v. Consolidated Edison Co. 
of New York, 60 S.Ct. 661, 309 
U.S. 261, 84 L.Ed. 738. 

83. U.S.—^Amalgamated Utility 
Workers v. Consolidated Edison Co. 
of New York, supra—N. L. R. B. v. 
Sunshine Mining Co., C.C.A.9, 125 
F.2d 757. • , 


84. U.S.-—N. L. R. B. v. Fruehauf 

Trailer Co., Mich., 57 S.Ct. 642, 301 

U. S. 49, 81 L.Ed. 918, 108 A.L.R. 
1352—N. L. R. B. v. Jones & 
Laughlin Steel Corporation, 67 S. 
Ct. 616, 301 U.S. 1, 81 L.Ed. 893, 
108 A.L.R. 1362—N. L. R. B. v. 
Montgomery Ward & Co., C.C.A.8, 
167 F.2d 486—N. L. R. B. v. Ford 
Motor Co., aC.A.6. 114 F.2d 906, 
certiorari denied Ford Molor Co. 

V. N. L. R. B., 61 S.Ct. 621, 312 U.S. 

689, 86 L.Ed. 1126—Continental 

Box Co. V. N. L. R. B., C.C.A.6, 113 
P.2d 93—Humble Oil & Refining 
Co. V. N, L. R. B., C.C.A.5, 113 F. 
2d 85—Peninsular & Occidental S. 
S. Co. V. N. L. R. B., C.C.A.6, 98 
P.2d 411, certiorari denied N. L. R. 

B. V. Peninsular & Occidental S. S. 
Co., 59'S.Ct. 248, 305 U.S. 653, 83 
L.Ed. 423—Beman v. Bendix Prod¬ 
ucts Corporation, C.C.A.Ill., 89 F. 
2d 661—^Elliott v. EI Paso Electric 
Co., C.C.A.Tex., 88 F.2d 605, certio¬ 
rari denied 57 S.Ct. 945, 301 U.S. 
710, 81 L.Ed. 1363, and Perrin v. 
V. Elliott, 67 S.Ct. 946, 301 U.S. 710, 
81 L.Ed. 1363—N. L. R. B. v. 
Washington, Virginia & Maryland 
Coach Co., C.C.A.4, 85 F.2d 990, af¬ 
firmed Washington, Virginia & 
Maryland Coach Corporation v. N. 
L. R. B., 67 S.Ct. 648, 301 U.S. 142, 
81 L.Ed. 966—Surpass Leather Co. 
V. Winters, O.C.N.Y., 23 F.Supp. 776 
—Precision Castlngs Co. v. Boland, 
U.C.N.Y., 13 F.Supp. 877, affirmed, 
ac.A., 85 P.2d 15. 

B.C.—Press Co. v. N. L. R. B., 118 
F.2d 937, 73 App.D.C. 103, certio¬ 
rari denied 61 S.Ct. 1118, 313 U.S. 
695, 86 L.Ed. 1648. 

Fartlctaar proidsioiia held valld 

(1) Procedural provisions general-j 
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ly.—Myers v. Bethlohem Shiphuild-- 
ing Corporation, Mass., 58 S.Ct. 469, 
303 U.S. 41, 82 L.Ed. 638—N. L. R. B. 
V. Jones & Laughlin Steel Corpora-- 
tion, 67 S.Ct. 615, 301 U.S. 1, 81 L. 
Ed. 893, 108 A.L.R. 1352. 

(2) Bstablishing employees' right 
to self-organization and to bargain 
collectively.—N. L. R. B. v. Tide- 
water Express Lines, C.O.A.4, 90 F.2d’ 
301—S. Buchsbaum & Co. v. Beman,. 
D.C.Ill., 14 F.Supp. 444. 

(3) Prohibiting an employer from' 
discouraging employees from becom- 
Ing members of labor unlons by dis¬ 
crimination with regard to hire, ten- 
ure, or condition of employment. 

U.S.—^N. L. R. B. V. Associated Press, 

C.C.A.2, 85 F.2d 66, nfflrmod Asso¬ 
ciated Press V. N. L. R. B., 67 S. 

Ct. 660, 801 U.S. 103, 81 L.Ed. 955. 

D.C.—Press Co. v. N. L. R. B., 118 

P.2d 937, 73 App.D.C. 103, certio¬ 
rari denied 61 S.Ct. 1118, 813 U.S. 

695, 85 L.Ed. 1648. 

(4) Providlng that strike does not 
terminate employor-employee rela- 
tionship.—N. L. R. B. v. Mackay Ra¬ 
dio & Telegraph Co., 58 S.Ct. 904, 804 
U.S. 333, 82 L.Ed. 1381. 

(5) Authorizing the board to re¬ 
quire reinstatement of employees dis- 
charged in violation of provisions of’ 
the statute.—N. L. R. B. v. Jones & 
Laughlin Steel Corp., 67 S.Ct. 616, 301 
U.S. 1, 81 L.Bd. 893, 108 A.L.R. 1.552 
—N. L. R. B. V. Carlisle Lumber Co., 
C.C.A.9, 94 F.2d 138, certiorari de¬ 
nied Carlisle Lumber Co. v. N. L. 
R. B., '68 S.Ct. 104*6, 304 U.S. 675, 
82 L.Ed. 1539—^Agwilines, Ino., v. N. 
L, R. B.. C.C.A.'5, 87 F.2d 146. 

(6) Authorizing the board to com- 
pel an employer to hire an applicant. 
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bor relations to subjects falling within the com- 
merce power,®® and the fact that the statute is 
claimed to be one-sided in its application and to sub- 
ject the employer to supervision and restraint, and 
leave untouched abuses for which employees may be 
responsible, does not render it invalid as the legis- 
lative authority exerted within its proper field need 
not embrace ali evils within its reach.86 However, 
an earlier provision of National Tndustrial Recov- 
ery Act § 7 (a), 15 U.S.C.A. § 707 (a), assuring to 
employees the right to organize and bargain collec- 
tively through representatives of their own choosing 
free from interference, restraint, or coercion from 
their employers was held invalid as applied to a 
company not directly engaged in interstate com- 
merce.S'^ 

It has been held that a statute governing labor 


§ 28(S) 

relations is the law of the land from the date of 
its enactment notwithstanding its validity is not sus- 
tained by the supreme court until a later date,^^ 
apd that an employer attacking the validity of the 
statute must take proper steps to preserve the con- 
stitutional question and to have it heard before the 
court or body having jurisdiction to pass on it^^ 

Statutes governing interstate carriers, The pow- 
er of congress over interstate commerce cxtends to 
such regulations of the relations of interstate carri- 
ers' to their employees as are reasonably calculated 
to prevent the interruption of interstate commerce 
by strikes and their attendant disorders.^O Accord- 
ingly numerous decisions have sustained the validity 
of the Railway Labor Act, 45 U.S.C.A. § 151 et seq, 
providing for the orderly settlement of disputes be- 
tween carriers and their employees,^! and of the 


■where the applicant would have been 
employed had the employer not ap¬ 
plied a forbidden criterion.—^N. L. R. 
B. V. Waumbec Mills, C.C.A.l, 114 F. 
2d 226. 

(7) Authorizing Service of process 
in proceedings by the board any- 
where in the United States.—N. L. 
R. B. V. Hearst, C.C.A.9, 102 F.2d 
€ 68 . 

(8) Giving the board power to peti- 
tion the Circuit court of appeals for 
enforcement of its orders, and vest- 
ing in the court power to review the 
board’s orders.—N. L. R. B. v. Mac- 
kay Radio & Telegraph Co., C.C.A.9, 
87 F.2d 611, afflrmed 92 F.2d 761, re- 
versed on other grounds 58 S.Ct. 
904, 304 U.S. 333, 82 L.Ed. 1381. 

(9) Authorizing the board to deter- 
mine the appropriate bargaining unit. 
—Pittsburgh Piate Glass Co. v. N. L. 
R. B., 61 S.Ct. 908, 313 U.S. 146, 85 
L.Ed. 1251, rehearing denied 61 S. 
Ct. 1093, 313 U.S. 599, 85 L.Ed. 1551 
—N. L. R. B. V. Botany Worsted 
Mills, C.C.A.3, 133 P.2d 876, certio¬ 
rari denied Botany Worsted Mills v. 
N. L. R. B., 63 S.Ct. 1164, two cases, 
319 U.S. 761, 87 L.Ed. 1706. 

(10) Withholding from the federal 
appellate courts jurisdiction to re¬ 
view a certification as to the appro¬ 
priate bargaining representative.— 
American Federation of Labor v. N. 
L. R. B., App.D.C., 60 S.Ct. 300, 308 
U.S. 401, 84 L.Ed. 347. 

85. U.S.—Washington, Virginia & 
Maryland Coach Co. v. N.’ L. R. B., 
67 S.Ct. 648, 301 U.S. 142, 81 L.Ed. 
965. 

Wis.—^Wisconsin Labor Relations 

Board V. Fred Rueping Leather Co., 
279 N.W. 673, 228 Wis. 473, 117 A. 
L.R. 398. 

Ooustltutloual appllcatloxi. 

National Labor Relations Act, In- 
tended to eliminate obstructions to 
commerce, must be treated as hav¬ 


ing a fleld for constitutional applica¬ 
tion.—Bradley Lumber Co. of Ar- 
kansas v. N. L. R. B., C.C.A.La., 84 
P.2d 97, certiorari denied 67 S.Ct. 21, 
299 U.S. 559, 81 L.Ed. 411. 

Fartlcular subjecta 

(1) Instrumentality engaged in in¬ 
terstate commerce of gathering and 
distributing news to newspapers in 
United States and foreign countries. 
—Associated Press v. N. L. R. B., 
N.T., 67 S.Ct. 660, 301 U.S. 103, 81 
L.Ed. 963. 

(2) Shipbuilding and dry dock 
company doing work for federal gov- 
ernment and private persons.—New- 
port News Shipbuilding & Dry Dock 
Co. V. N. L. R. B., C.C.A.4, 101 P.2d 
841, reversed on other grounds N. L. 

R. B. V. Newport News Shipbuilding 
& Dry Dock Co., 60 S.Ct. 203, 308 U. 

S. 241, 84 L.Ed. 219. 

86 . U.S.—N. L. R. B. v. Jones & 
Laughlin Steel Corp., 67 S.Ct. 615, 
301 U.S. 1, 81 L.Ed. 893, 108 A.L.R. 
1362. 

87. U.S.—U. S. V. Weirton Steel Co., 
D.C.Del., 10 F.Supp. 66. 

88. U.S.—Roebling Employees Ass'n 
V. N. L. R. B., C.C.A.3, 120 P.2d 
289. 

89. U.S.—N. L. R. B. v. Anwelt Shoe 
Mfg. Co., C.C.A.1, 93 P.2d 367. 

90. U.S.—Shipley v. Pittsburgh & L. 
B. R. Co., D.aPa., 68 F.Supp. 395. 

91. U.S.—Virginian Ry. Co. v. Sys¬ 
tem Federation No. 40, Va., 67 S. 
Ct. 692, 300 U.S. 516, 81 L.Ed. 789 
—Lewellyn v. Fleming, C.C.A.Okl., 
164 F.2d 311, certiorari denied 67 

S.Ct. 46, 329 U.S. 716, 91 L.Ed. -- 

—Estes V. Union Terminal Co., C.C. 
A.Tex., 89 F.2d 768—Brotherhood 
of Ry. & S. S. Clerks, Preight 
Handlers, Express & Station Em¬ 
ployees, Southern Pac. Lines in 
Texas & Louisiana v. Texas & N. 
O. R. Co., D.C.Tex., 26 P.2d 873, 
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affirmed, C.C.A., Texas & N. O. R. 
Co. V. Brotherhood of Railway and 
Steamship Clerks, 33 F.2d 13, af¬ 
firmed 50 S.Ct. 427, 281 U.S. 648, 
74 L.Ed. 1034—Shipley v. Pitts¬ 
burgh & L. E. R. Co., D.C.Pa., 68 
F.Supp. 395—Primakow v. Railway 
Exp. Agency, D.C.Wis., 66 F.Supp. 
413. 

D.C.—Washington Terminal Co. v. 
Boswell, 124 P.2d 236, 76 U.S.App. 
D.C. 1, afflrmed 63 S.Ct. 1430, 319 
U.S. 732, 87 L.Ed. 1694. 

Fiuauclal dlstress 

The statute is valid even as applied 
to a carrier in financial distress.— 
Burke v. Morphy, C.C.A.Vt., 109 F.2d 
572, certiorari denied Morphy v. 
Burke, 60 S.Ct. 1078, 310 U.S. 635, 
84 L.Bd. 1404. 

Fartlcular provlsious held vaUd 

(1) Prohibiting company unions 
and imposing on railway the duty of 
treating with the authorized repre¬ 
sentative of its employees for the 
purpose of negotiating a labor dis- 
pute.—Texas Electric Ry. Co. v. 
Eastus, D.C.Tex., 26 F.Supp. 825, af¬ 
flrmed 60 S.Ct. 134, 308 U.S. 612, 84 
L.Ed. 437, rehearing denied 60 S.Ct. 
258, 308 U.S. 637. 84 L.Ed. 629. 

(2) Establishing majority rule in 
the selection of an employee bargain¬ 
ing agency.—National Federation of 
Railway Workers v. National Media- 
tion Board, 110 F.2d 529, 71 App.D.C. 
266, certiorari denied 60 S.Ct. 975, 
310 U.S. 628, 84 L.Ed. 1399. 

(3) Provision that award of ad- 
justment board shall be flnal and 
binding on both labor organization 
and carrier.—Cook v. Des Moines 
Union Ry. Co., D.O.Iowa, 16 F.Supp. 
810. 

(4) Authorizing suit within a lim- 
ited time for enforcement of an 
award of the board.—^Washington 
Terminal Co. v, Boswell, 124 F.2d 235, 
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Federal Transportation Act of February 28, 1920, 
chapter 91, 41 U.S.St at L. pages 456, 469, 45 U.S. 
C.A. §§ 131, 146, which formerly governed the la¬ 
bor relations o£ railroad companies engaged in in¬ 
terstate commerce.92 However, an earlier statute 
making it an offense for an interstate carrier to 
discharge an employee because of his membership 
in a labor organization was held invalid.®^ 

b. State Oonstitutional and Statutory Provi- 
sions 

Generally a state may regulate the labor relations of 
its citizens, and state statutes are not ipso facto super- 
seded by federal legislation applicable to the same situa- 
tlons. 


As a general rule a state may regulate the labor 
relations of its citizens in the interests of peacc, 
health, and order.94 State statutes governing the 
relations of employer and employees, and providing a 
procedure for collective bargaining or for the arbi- 
tration and determination of differences have gen¬ 
erally been held valid,95 and a state constitutional 
provision prohibiting the denial or abridgment of 
the right to work because of membership or non- 
membership in any labor union, but expressly prc- 
serving to employees the right to collective bargain¬ 
ing, has been held not in violation of the federal 
Constitution.96 However, some statutes regulating 
labor relations have been held invalid,97 as in the 


76 U.S.App.D.C. 1, afflrmed 63 S.Ct. 
1430, 319 U.S. 732, 87 L.Ed, 1694. 

(5) Authorizing" taxing of attor- 
ney’s fees in case of successful suit 
in district court to enforce an award 
of National Railroad Adjustment 
Board.—Cook v. Des Moines Union 
Ry. Co., D.C.Iowa, 16 F.Supp. 810. 
Award not otherwise enforceaTble 
Facts that under Railway Labor 
Act award of National Railway Ad¬ 
justment Board is not self-enforcing 
or enforceable by board but employee 
is authorized to institute suit within 
two years from accrual of causes 
of action under award for enforce- 
ment thereof, and carrier is not giv- 
en right to institute suit for revlew 
of award, do not render the act in- 
valid.—^Washington Terminal Co. v. 
Boswell, 124 F.2d 235, 76 U.S.App. 
D.C. 1, affirmed 63 S.Ct. 1430, 319 U.S. 
732, 87 L.Ed. 1694. 

92. U.S.—^U. S. Railroad Labor 

Board V. Pennsylvania R. Co., C. 
C.A.Ill., 282 F. 701, affirmed 43 S. 
Ct. 278, 261 U.S. 72. 67 L.Ed. 536. 

Miss.—Rhodes v. New Orleans Great 
Northern R. Co., 91 So. 281, 129 
Miss. 78. 

93. U.S.—Adair v. U. S., Ky., 28 S. 
Ct. 277, 208 U.S. 161, 62 L.Ed. 436, 
13 Ann.Cas. 764. 

94. Wis.—^Wisconsin Labor Rela¬ 
tions Board v. Pred Rueping Leath- 
er Co., 279 N.W. 673, 228 Wis. 473, 
117 A.L.R. 398. 

95. N.T.—Metropolitan Life Ins. Co. 
V. New York State Labor Relations 
Board, 20 N.E.2d 390, 280 N.Y. 194 
—State Labor Relations Board v. 
McChesney, 27 N.Y.S.2d 866, 176 
Misc. 95, afflrmed 27 N.Y.S.2d 870, 
261 App.Div. 1089. 

Pa.—In re W. T. Grant Co., 17 A.2d 
614, 341 Pa. 70—^Appeal of Spun- 
gin, 32 Pa.Dist, & Co. 611, 46 
Dauph.Co. 145. 

Wis.—Hotel & Restaurant Em¬ 
ployees’ International Alliance, Lo- 
cal No. 122, V. Wisconsin Employ- 
ment Relations Board, 296 N.W. 


634, 236 Wis. 329, affirmed 62 S. , 

Ct. 706, 315 U.S. 437, 86 L.Ed. 946. | 

Particular provislons held valid 

(1) Authorizing the state labor 

relations board to fix a unit for col¬ 
lective bargaining.—Metropolitan 

Life Ins. Co. v. New York State La¬ 
bor Relations Board, 6 N.Y.S.2d 775, 
168 Misc. 948, affirmed 7 N.Y.S.2d 

1007, 255 App.Div. 840 and 7 N.Y.S.2d 

1008, 266 App.Div. 840, afflrmed 20 N. 
B.2d 390, 280 N.Y. 194. 

(2) Providing that fact findings of 
board shall be conclusive.—The Nev- 
Ins V. Boland, 3 N.Y.S.2d 323, 167 
Misc. 428. 

(3) Declaring it to be an unfair 
labor practice for an employee, In- 
^dividually or in concert with others, 
to codperate in engaging in picketing 
or any other overt concomitant of 
a strike unless a majority in a col¬ 
lective bargaining unit of employees 
of employer against whom such acts 
are directed have voted to call a 
strike.—Hotel and Restaurant Em¬ 
ployees* International Alliance, Lo- 
cal No. 122 V. Wisconsin Employment 
Relations Board, 294 N.W. 682, 236 
Wis. 329. rehearing denied 295 N.W. 
634, 236 Wis. 329, affirmed 62 S.Ct. 
706, 315 U.S. 437, 86 L.Ed. 946. 

(4) Authorizing the board of con- 
ciliation and arbitration to investi¬ 
gate the cause of any strike or lock- 
out where more than a certain num- 
ber of persons are employed, and to 
make and publish a report assigning 
responsibility.—Moore Drop Forging 
Co. v. Fisher, 132 N.E. 169, 239 Mass. 
434. 

(6) Permitting labor unions to en- 
deavor to Induce an employer, when 
unionizing his shop, to agree to re- 
frain from working In his business 
with his own hands.—Senn v. Tile 
Layers Protective Union, Local No. 
5, Wis., 67 S.Ct. 867, 301 U.S. 468, 81 
L.Ed. 1229. 

BscIubIoh of oertaln. orgoalzatlons 

Statute conoerning labor and la¬ 
bor organizations is not invalld for 
capricious discrimination in express- 
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ly excluding organizations within in- 
fiuence of Federal Railway Labor 
Act, by which congross intended, in 
large part, if not entirely, to pro- 
empt fleld covered by salient feature.s 
of such act.—^Alabama State Federa- 
tion of Labor v. McAdory, 18 So.2c! 
810, 246 Ala. 1, certiorari granted 65 
S.Ct. 191, 323 U.S. 703, 89 L.Ed. 567, 
certiorari diamissed 65 S.Ct. 1384, 
325 U.S. 450, 89 L.Ed. 1726. 

96. U.S.—American Fedoralion of 
Labor v. Watson, D.C.Fla., 60 1^. 
Supp. 1010, reversed on other 
grounds 66 S.Ct. 761, 327 U.S. 682, 
90 L.Ed. 873. 

Benefit wlthout burden 
Fact that such constitutional pro¬ 
vision makes It po.<3sible for non- 
union members to benefit from union 
activities wlthout bearing euny of the 
burdens of such activities does not 
render it invalid.—^American Pedera- 
tion of Labor v. Watson, supra. 

97. U.S.—Stapleton v. Mitchell, D. 
C.Kan., 60 F.Supp. 61, appoal dis- 
missed Mitchell v. McBlroy, 66 S. 
Ct. 172, 826 U.S. 690, 90 L.Ed. 406, 
and McElroy v. Mitchell, 66 S.Ct. 
172, 326 U.S. 690, 90 L,Bd. 406. 

Farticular provisions held Invalld 

(1) Making it an offense for an 
employer to require or Influonce any 
person to agree not to Join or romain 
in a labor union as a condition of 
obtaining or retaining employment.— 
Hitchman Coal & Coke Co, v. Mit¬ 
chell, W.Va., 38 S.Ct. 66, 245 U.S. 
229, 62 L.Ed. 260, L.R.A.1918C, 407, 
Ann.Cas.1918B, 461, mandate stayed 
38 S.Ct. 190—Coppage v. State of 
Kansas, Kan,, 36 S.Ct. 240, 236 U.S. 1, 
69 L.Ed. 441, L.R.A.1916C, 960—Mont- 
gomery v. Pacific Electric Ry. Co., 
C.C.A.Cal., 293 P. 680, certiorari de¬ 
nied, 1024, 44 S.Ct. 334, 264 U.S. 686, 
68 L.Ed. 862—Goldfield Consol. Mines 
Co. V. Goldfield Miner’s Union No. 20, 
O.O.Nev.. 159 F. 600—39 C.J. p 68 
note 16—63 C.J. p 669 note 66. 

(2) Prohibiting participatlon in 
any strike, walkout or cessation of 
work not authorized by majority vote 
of employees, and prohibiting caus- 
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case of statutes, declaring it unlawful for an em- 
ploye^ to refuse to use or work on any particular ma- 
terials, equipment, or supplies because they are not 
produced, processed, or delivered by members of la¬ 
bor organizations,9S or statutes providing for a Sys¬ 
tem of compulsory arbitration of industrial disputes 
in certain businesses/leclared to be affected with a 
public interest, as applied to businesses not in fact 
clothed with a public interest.^^ 

Effcct of federal Icgislation. It has been held 
that federal enactmcnts governing labor relations, 
such as the National Labor Relations Act, 29 U.S. 
C.A. § 151 et seq, are intended only to regulate and 
protect interstate commerce, and that the field of 
proper state action with respect to labor relations 
generally is intended to be left unrestricted as far 
as possible.l Accordingly such federal legislation 
does not ipso facto preclude state legislation ap- 
plicable to the same situations,^ and the States are 
not deprived of their police power to protect prop- 
erty rights or punish illegal acts committed in the 
course of labor disputes.^ The National Labor Re¬ 
lations Act does not supersede-state statutes as to 
labor relations which do not so affect interstate com¬ 


merce as to bring them within the commerce clause 
of the federal Constitution,^ nor does it supersede 
state statutes effective as an exercise of police pow¬ 
er even in labor relations involving interstate com¬ 
merce but in case of confiict in administration of 
the state and national labor relations acts, in mat- 
ters properly within the scope of the national act, 
the state must yield.® Accordingly, since jurisdic- 
tion to determine appropriate bargaining units and 
to certify collective bargaining representatives is 
vested exclusively in the National Labor Relations 
Board where an industry is engaged in interstate 
commerce within the meaning of the national act, 
state action in this field is foreclosed,'^ and a state 
labor relations board may not constitutionally enter- 
tain a petition for the determination of such mat- 
ters where the employer is engaged in interstate 
commerce notwithstanding the National Labor Re¬ 
lations Board has not acted in the same case:^ 

§ 28(4). -Construction, Amendment, and 

Repeal 

Legislatlve enactments encouraging the peacefui set- 
tlement of labor disputes shouid be liberally construed in 
order to effectuate their purpose. 


ing cessation of work or interfering i 
with progress of work by reason of 
jurisdictional dispute.—Stapleton v. 
Mitchell, D.O.Kan., 60 F.Supp. 612, 
appeal dismisscd Mitchell v. McElroy, 
66 S.Ct. 172, 326 U.S. 690, 90 L.Ed. 
■106, and McElroy v. Mitchell, 66 S.Ct. 
172, 326 U.S. 690, 90 L.Ed. 406. 

QS. U.S.—Stapleton v. Mitchell, D.C. 
Kan., 60 F.Supp. 61, appeal dis- 
missed Mitchell v. McElroy, 66 S. 
Ct 172, 326 U.S. 690, 90 L.Ed. 406, 
and McElroy v. Mitchell, 66 S.Ct. 
172, 326 U.S. 690, 90 L.Ed. 406. 
Ala.—Alabama State Federation of 
Labor v. McAdory, 18 So.2d 810, 
246 Ala. 1, certiorari granted 66 S. 
Ot. 191, 323 U.S. 703, 89 L.Ed. 667, 
certiorari dismissed 66 S.Ct. 1384, 
325 U.S. 460, 89 L.Ed. 1726. 
t>9. U.S.—^Dorchy v. Stato of Kansas, 
Kan., 44 S.Ct. 323, 264 U.S. 286, 
68 L.Ed. 686. 

30 C.J. p 69 note 22. 
a. Pa.—Pittsburgh Bys. Co. Substa- 
tion Operators and Maintenance 
Employees Case, 64 A.2d 891, 357 
Pa. 379. 

Wis.—Allen-Bradley Local No. 1111, 
United Electrical, Badio & Machine 
Workers of America v. Wisconsin 
Employment Helations Board, 295 
N.W. 791, 237 Wis. 164, affirmed 
62 S.Ct. 820, 316 U.S. 740, 86 L.Ed. 
1154. 

2 . Pa.—Petition of Eguitable Gas 
Co., 51 Pa.Dist. & Co. 653, 92 Pittsb. 
Leg.J. 423. 

The criterioa to determine validity 


of the exercise of state power over an 
employer-employee relationship is 
whether congress has asserted its 
power to regulate that relationship 
and is not whether the agency admin- 
istering federal law has acted upon 
Lhe relationship in a given case.— 
Pittsburgh Bys. Co. Substation Op¬ 
erators and Maintenance Employees 
Case, Pa., 54 A.2d 891. 

3. 111.—Fansteel Metallurgical Cor¬ 
poration V. Lodge 66 of Amalga- 
mated Ass’n of Iron, Steel and Tin 
Workers of North America, 14 N. 
B.2d 991, 295. Ill.App. 323. 

4. Wis.—^Wisconsin Labor Belations 
Board v. Fred Bueping Leather 
Co., 279 N.W. 673, 228 Wis. 473, 
117 A.L.B. 398. 

Pinding of board 

When the National Labor Belations 
Board finds from substantial evi- 
dence that employer-employee dis¬ 
pute does not substantially afCect in¬ 
terstate or foreign commerce, state 
power may properly be exercised and 
is unaifected by the National Labor 
Belations Act.—Pittsburgh Bys. Co. 
Substation Operators and Mainten¬ 
ance Employees Case, Pa., 64 A.2d 
891. 

5. Wis.—^Wisconsin Labor Belations 
Board v. Fred Bueping Leather Co., 
supra. 

hCass picketing 

An interference with mass picket¬ 
ing by reason of state statutory pro- 
vision does not contravene the policy 
of the National Labor Belations Act. 

123 


—United Elee., Badio & Mach. Work¬ 
ers of America, C.I.O. v. Baldwin, D. 
C.Conn., 67 F.Supp. 235. 

G. Wis.—^Wisconsin Labor Belations 
Board v. Fred Bueping Leather Co., 
279 N.W. 673, 228 Wis. 473, 117 A. 
L.B. 398. 

7. U.S,—Bethlehem Steel Co. v. New 

York State Labor Belations Board, 
67 S.Ct. 1026, 330 U.S. 767, 91 L. 
Ed. -. 

Pa.—Pittsburgh Bys. Co. Substation 
Operators and Maintenance Em¬ 
ployees Case, 64 A.2d 891. 

8. U.S.—Bethlehem Steel Co. v. New 

York State Labor Belations Board, 
67 S.Ct. 1026, 330 U.S. 767, 91 L. 
Ed. -. 

Pa.—Pittsburgh Bys. Co. Substation 
Operators and Maintenance Em- 
I ployees Case, 64 A.2d 891. 

No conflict 

It was held, however, prior to the 
decision of the matter by the su¬ 
preme court of the United States, 
that where the National Labor Bela¬ 
tions Board had not taken Jurlsdic- 
tion of a labor controversy no confiict 
existed between a state labor rela¬ 
tions statute applied to the contro¬ 
versy and rights guaranteed em¬ 
ployees by the National Labor Rela¬ 
tions Act.—Public Service Emp. Un¬ 
ion V. Wisconsin Employment Rela¬ 
tions Bd., 16 N.W.2d 823, 246 Wis. 
190. 
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Legislative enactments dealing with relations be- 
tween employer and employees and encouraging the 
peaceful settlement of labor disputes by collective 
bargaining are remedial in nature and should be lib- 
erally construed; and this rule bas been applied in 
the construction of the National Labor Relations 
Act, 29 U.S.C.A. § 151 et seq,9 the Railway Labor 
Act, 45 U.S.C.A. § 151 et seq,^® and state statutes 
of a similar nature.Such statutes are to be con¬ 
strued to effectuate their purpose of preventing in- 
dustrial strife^2 to harmonize the procedure 
with the characteristics of our System of govern- 
ment wherein the law is supreme.^* They are not 
to be administered for the purpose of vengeance 
but for the ends of justice to give tranquillity to in- 
dustrial life.^^ 

A statute providing for notification of state ofh- 
cers of a labor controversy and for mediation of 
such dispute has been held mandatory and not di- 
rectory.^5 

Prospective or retroactive operation. As a rule 
the National Labor Relations Act, 29 U.S.C.A. § 
151 et seq, and similar statutes are prospective in 
operation and do not apply to transactions occur- 


ring prior to their enactment^® or to employment 
relations previously terminated.^'^ However, a la¬ 
bor dispute which is current at the time of enact- 
ment of the statute is subject to its operation not- 
withstanding the dispute originated prior to passage 
of the statute.is 

Afnendmenf and repeal, General rules as to 
amendment and repeal of statutes apply in the case 
of amendment or repeal of the National Labor Re¬ 
lations Act, 29 U.S.C.A. § 151 et seq, and similar 
statutes dealing with labor relations.^® The Labor 
Management Relations Act of 1947, 29 U.S.C.A. §§ 
141-197, generally amends the National Labor Re¬ 
lations Act of 1935. It has been held that employ- 
ers who operate in interstate transportation by mo¬ 
tor carrier are compelled to obey the mandates of 
the Motor Carrier Act equally with the .mandates 
of the National Labor Relations Act, and that the 
safety provisions of the Motor Carrier Act are of 
paramount importance.^O It has also been held that 
the maritime safety laws are paramount to the Na¬ 
tional Labor Relations Act to the extent that any 
proposed order of the Labor Relations Board may 
increase danger.^i 


9. U.S.—^N. I/. K. B. v. Knoxville 
Pub. Co., C.C.A.6, 124 P.2d 876— 
JefCery-De Witt Insulator Co. v. 
N. L. R. B., C.C.A.4, 91 P.2d 184. 
certiorari dcnied 58 S.Ct. 6'6. 302 U. 
S. 731, 82 L.Ed. 565. 

10. U.S.—Nashville, C. & St. Jj. Ry. 
V. Railway Employees* Department 
of American Federation of Labor, 

C. C.A.Tenn., 93 P.2d 340, certiorari 
denied 58 S.Ct 746, 303 XJ.S. 649, 
82 L.Ed. 1110—Brotherhood of Ry. 
& S. S. Clerks, Freight Handlers, 
Express & Station Employees, 
Southern Pac. Lines in Texas and 
Louisiana v. Texas & N. O. R. Co., 

D. C.Tex., 24 P.2d 426, affirmed, C. 
C.A., Texas & N. O. R. Co. v. 
Brotherhood of Railway and 
Steamship Clerks, 33 P.2d 13, af¬ 
firmed 60 S.Ct 427, 281 XJ.S. 648, 
74 L.Ed. 1034. 

11. N.T.—State Labor Relations 

Board v. McChesney, 27 N.T.S.2d 
866, 175 Misc. 95, affirmed 27 N.T. 
S.2d 870, 261 App.Div. 1089—In re 
New Tork State Labor Relations 
Board, 21 N.T.S.2d 771, 175 Misc. 
95. 

Pa.—^Petition of Salvation Army, 36 
A.2d 479, 349 Pa. 106. 

In lisfht of constltutlonal provlsion 
The statute should be construed in 
the light of constitutional provision 
as to the right of employees to col¬ 
lective bargaining through represen- 
tatives of their own choosing.—Trus- 
tees of Columbia XJniversity in City 
of New York v. Herzog, 46 N.T.S. 


2 d 130, 181 Misc. 903, reversed on 
other grounds 53 N.T.S.2d 617, 269 
App.Div. 24, affirmed 64 N.E.2d 351, 
295 N.Y. 605. 

la. XJ.S.—N. L. R. B. V. Prettyman, 
aC.A.6, 117 F.2d 786—N. L. R. B. 
V. Carlisle Lumber Co., C.C.A., 99 

F. 2d 633, certiorari denied Car¬ 
lisle Lumber Co. v. N. L. R. B., 69 
S.Ct 586, 306 XJ.S, 646, 83 L.Rd. 
1045, 

Soclal purposes 

The court must construe the labor 
law and its collective bargaining 
provisions not narrowly, but so as to 
give life to the social purposes of the 
act to avoid labor slrife and promote 
labor peace.—New York State Labor 
Relations Board v. Metropolitan Life 
Ins. Co., 62 N.Y.S.2d 590, 183 Misc. 
1064, affirmed 58 N.Y.S.2d 343, 269 
App.Div. 934, affirmed 66 N.E.2d 863, 
295 N.Y. 839. 

13. XJ.S.—^N. L. R. B. V. Prettyman, 

G. a.A.6, 117 F.2d 786. 

14. U.S.—N. L. R. B. V. Indiana & 
Michigan Electric Co., C.C.A.6, 124 
P.2d 60, affirmed 63 S.Ct 394, 318 
U.S. 9, 87 L.Ed. 679. 

15. Pa.—^Edward H. Bilis, Inc., v. 
Hines, 12 A.2d 440, 338 Pa. 183. 

16. U.S.—^Appalachian Electric Pow¬ 
er Co. V. N. L. R. B., C.C.A., 98 F. 
2d 985. 

17. U.S.—N. L. R, B. V. National 
Casket Co., C.C.A., 107 F.2d 992. 

18. U.S.—^N. .L. R. B. V. Carlisle 
Lumber Co., C.C.A.9, 94 F.2d 138, 
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certiorari denied Carlisle Lumber 
Co. V. N. L. R, B., 58 S.Ct 1045, 
804 U.S. 576, 82 L.Ed. 1639—Jef- 
fery-De Witt Insulator Co. v. Na¬ 
tional Labor Relations Board, C. 
C.A.4, 91 F.2d 134, 112 A.L.R. 948, 
certiorari denied 68 S.Ct 65, 302 
U.S. 731, 82 L.Ed. 665. 

18. U.S.—Droste v. Nash-Kelvlnator 
Corp., D.C.Mich., 64 P.Supp. 716. 

Nature of amendment 
The rider to National Labor Rela¬ 
tions Board Appropriation Act pro- 
hibiting use of funds in a "complaint 
case” arising over agreement be- 
tween management and labor which 
has been in existence for at least 
three months without complaint be- 
ing filed was not Intended as a sub¬ 
stantive amendment to the National 
Labor Relations Act.—^N. L. R. *B. v. 
Thompson Products, C.C.A.9, 141 P. 
2d 794. 

The Selective Service Aot would 
not be regarded as amending or re- 
pealing any part of the National La¬ 
bor Relations Act in absence of spe- 
cifle repeal or positive repugnancy, 
and effect' would be given both by 
reasonable construction.—Droste v. 
Nash-Kelvinator Corp., D.C.Mich,, 64 
F.Supp. 71'6. 

20, U.S.—N. L. R. B. V. U. S. Truck 
Co., C.C.A.6, 124 P.2d 887. 

21. U.S.—Texas Co. v. N. L. R B., 
C.C.A.9, 120 P.2d 186. 
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§ 28(5). Employments Included within Reg- 
ulatory Provisions 

In the absence ot a provlslon to the contrary, stat¬ 
utas regulating relations between employers and em- 
ployees apply to all employments regardiess of the nature 
or character of the particular business or activity. 

In the absence o£ a provision to the contrary, 
statutes regulating relations between employers and 
einployees apply to all employments regardiess of 
the nature or character of the particular 'business 
or activity,and they are not limited in their ap» 
plication to employment relations in industry.23 
Some statutes, however, are limited in their appli- 
cation to industrial pursuits,^^ or to businesses or 
employments '‘affected with a public interest,''25 
such as ^^public Utilities/’^® 

The word “industry*^ within statutory provisions 


§ 28(5) 

controlling labor relations in industry covers la¬ 
bor conditions in any field of employment where the 
objecti ve is the earning of a livelihood on one side 
and the gaining of a prolit on the other.27 In the 
absence of express exemption, statutes have beenr 
held to apply to banks,2S Insurance companies,^® and 
retail businesses.^0 

Railmay Lahor Act, The Railway Labor Act, 4S 
U.S.C.A. § ISl et seq, applies only to carriers of the 
kind specified in the statute,^^ and has been held 
not to govern the labor relations of corporations en- 
gaged in motor freight trucking Service and motor 
transit bus Service in interstate commerce.^^ The 
statute exempts from its operation interurban elcc- 
tric railways^s exccpt where they operate as part 
of a general steam railroad system of transporta- 
tion.34 


22. tr.S.—N. Li. R. B. V. Hearst, C. 
C.A.9, 102 F.2d 658. 

Minn.—Northwestern Hospital, Min- 
neapolis v. Public Building Serv¬ 
ice Employes’ Union Local No. 113, 
294 N.W. 2,15, 208 Minn. 389. 
Persons speciflcally exempted from 
operation of statute see infra § 
28 (12). 

“Seasonal indnstrles,'» exempted 
from operation of statute prohibiting 
strikes without thirty days’ written 
notice by provision that statute 
shall not apply to seasonal indus- 
trles, includes every class of Indus¬ 
try made seasonal by natural causes, 
but not Industries which are season¬ 
al by reason of fluctuatlons in con- 
sumer demand.—Local Union, Divi- 
sion No. 1362, Amalgamated Ass’n 
of Street Elee. By. and Motor Coach 
Emp. of America v. Howard Bus 
Lines, La., 43 S.E.2d 523. 

23, Wis.—Wisconsin Employinent 
Relations Board v. Evangelical 
Deaconess Soc., 7 N.W.2d 590, 2t42 
Wis. 78. 

The oocasional use of words such 
as “craft" and ‘'piant" in Employ¬ 
ment Peace Act does not alone show 
ciear intent to limit application of 
such act to industry.—^Wisconsin 
Employment Relations Board v. 
Evangelical Deaconess Soc., supra, 
liabor difflculties iu general 

Some statutes are intended to al- 
leviate labor dlfflculties in general 
and not only disputes in privately 
owned factories and Utilities.—Local 
Union No. 876, International Broth- 
erhood of Electrical Workers v. State 
of Michigan Labor Mediation Board, 
293 N.W. 809, 294 Mich. 629. 

a4. Pa,—Petition of Salvation 
Army, 36 A.2d 479, 349 Pa. 105— 
City of Philadelphia v. Lichliter, 
Com.Pl., 55 Dauph.Co. 184—Wash¬ 
ington and Jefferson College v. 
GifCord, Com.Pl., 66 Dauph.Co. 182. 


25. Colo.—People ex rei. Industrial 
Commission of Colorado v. Alad- 
din Theatre Corporation, 44 P.2d 
1022, 96 Colo. 527. 

Ordinary Interpretation 
Under statute prohibiting strikes 
and lockouts in "business affected 
wlth a public interest" prior to or 
during hearing by industrial com¬ 
mission, the term "business affected 
with a public interest" is used in its 
ordinary interpretation and applica¬ 
tion, and does not mean a business 
affected with any degree of public 
interest, however slight, such as the- 
ater business.—People ex rei. Indus¬ 
trial Commission of Colorado v. 
Aladdln Theatre Corporation, supra. 

26. Mich.—Local Union No. 876, In¬ 
ternational Brotherhood of Elec- 
trioal Workers v. State of Michi¬ 
gan Labor Mediation Board, 293 
N.W. 809, 294 Mich. 629. 

27. N.T.—State Labor Relations 

Board v. McChesney, 27 N.T.S.2d 
866, 1'75 Misc. 9-6, afflrmed 27 N.T. 
S.2d 870, 261 App.Div. 1089. 

28. N.T.—Bank of Torktown v. Bo- 
land, 31 N.E.2d 510, 284 N.T. 749. 
A uatloual bank does not fall with- 

in the provisions excluding from the 
operation of the statute the United 
States or any state or political sub- 
division thereof.—^N. L. R. B. v. 
Bank of America Nat. Trust & Sav- 
ings Ass’n, C.C.A.9, 130 P.2d 624, cer¬ 
tiorari denied Bank of America Nat. 
Trust & Savings Ass’n v. N. L. R. B., 
63 S.Ct. 992, first case, 318 U.B. 791, 
87 L.Ed. 1157, and 63 S.Ct. 992, sec- 
ond case, 318 U.S. 792, 87 L.Ed. 1158, 
rehearing denied 63 S.Ct. 11*71, 319 
U.S. 782, 87 L.Ed. 1726. 

Vlsltatorlal powers 
State banks are not exempt from 
visitatorial powers of National La¬ 
bor Relations Board either under Na¬ 
tional Banking Act or under similar 
provision in state statute.—^N. L. R. 
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B. V. Northern Truat Co., C.C.A.I1I.. 
148 P.2d 24, certiorari denied 66 S. 
Ct. 38, 326 U.S. 731, 90 L.Ed. 435 
and American Nat. Bank & Trust 
Co. of Chicago v. N. L. R. B., 66 S. 
Ct. 39, 326 U.S. 731, 90 L.Ed. 435. 

29. N.T.—Metropolitan Life Ins. Co-. 
V. New Tork State Labor Relations 
Board, 6 N.T.S. '775, 168 Misc. 948, 
afflrmed 7 N.T.S.2d 1007, 255 App. 
Dlv. 840, and 7 N.T.S.2d 1008, '255 
App.Div. 840, afflrmed 20 N.E.2d 
890, 280 N.T. 194. 

Pa.—Pennsylvania Labor Relations 
Board v. Metropolitan Life Ins. 
Co., 48 Pa.Dist. & Co. 340—John 
Hancock Mut. Life Ins. Co. of Bos¬ 
ton V. Pennsylvania Labor Rela¬ 
tions Board, 45 Pa.Dist. & Co. 1-69. 

30. U.S.—J. L. Brandeis & Sons v. 
N. L. R. B., C.C.A.8, 142 P.2d 977, 
certiorari denied 65 S.Ct. 85, 323 
U.S. 7'51, 89 L.Ed. 601, rehearing 
denied 65 S.Ct. 129, 323 U.S. 815, 
89 L.Ed. 648. 

Hetall departmexLt store is covered 
by National Labor Relations Act 
even if it applies only to Industries, 
since "industry" is any department 
or branch of business which employs 
muoh labor and capital, and is a dis¬ 
tinet branch of trade.—J. L. Bran¬ 
deis & Sons V. N. L. R. B., supra. 

31. U.S.—In re Virginia & Truckee 
Ry., C.C.A.Nev., 130 P.2d 460, cer¬ 
tiorari denied 63 S.Ct 265, 31*7 U. 
S. 690, 87 L.Ed. 562. 

32. U.S.—In re Virginia & Truckee 
Ry., supra. 

33. U.S.—Hudson & M. R. Co. v. 
Hardy, D.C.N.T., 22 F.Supp, 105, 
reversed on other grounds, C.C.A., 
103 P.2d 327, certiorari denied 
Hudson & M. R. Co. v. Cahill, 69 
S.Ct 1038, 807 U.S. 640, 83 L.Ed. 
1521. 

34. U.S.—Shields v. Utah Idaho 
1 Cent. R. Co., Utah, 59 S.Ct 160, 
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Under a provision o£ the act defining a carrier 
as including, among others, any company which is 
directly or indirectly owned or controlled by or un¬ 
der common control with any carrier by railroad, 
the words “any company” do not mean any railroad 
company; the purpose o£ the words is to designate 
other types of companies which are owned or con¬ 
trolled by a carrier and to place such companies 
under the authority of the National Mediation 
Board.35 

§ 28(6). - Charitable, Educational, and 

Nonprofit Enterprises 

Some statutes dealing with labor relations have been 
held to apply to nonprofit organizations as well as to 
profit-making enterprises, but other statutes have been 
construed as not applying to charitable corporations. 

Some statutes dealing with labor relations have 
been held to apply to nonprofit organizations as 
well as to profit-making enterprises,^6 and hence 
to govern the labo,r relations of charitable corpo¬ 
rations operated as public hospitals, at least with 
respect to nonprofessional and maintenance em- 
ployees.27 This was the rule under the National 
Labor Relations Act prior to the amendment spe- 
cifically excepting hospitals from operation of the 
statute,®^ It has also been held, in the absence of 
express provisions to the contrary, that other stat¬ 


utes are limited to industrial pursuits and do not 
include as an employer a charitable or eleemosynary 
association.®^ In this respect it has been held that 
the fact that hospitals organized and conducted as 
charitable institutions are not expressly excepted 
from the definition of “employer” in the statute is 
not conclusive that they are within such term,^^ and 
such institutions will not be considered employers 
where they do not come within the scope of the stat¬ 
ute in the light of its declared underlying and pre- 
dominant aim and object,^! and may be regarded as 
impressed with a public interest taking them out of 
the purview of the statute.42 

Some statutes expressly exempt from their opera¬ 
tion charitable, educational, and religious associa- 
tions or corporations.^3 Under such provisions the 
test of the applicability of the statute is not the na¬ 
ture of the undertaking on which the employee is 
engaged but the character of the employer,and 
the exemption may be applicable although the par- 
ticular activity does not involve charitable or edu¬ 
cational work.45 It has also been held that the ex¬ 
emption is not limited to educational corporations 
which are nonprofit corporations, but includes edu¬ 
cational corporations operated as commercial enter¬ 
prises for profit.46 However, private hospitals op¬ 
erated for profit have been held to be employers 
within the statute,not impliedly exempted by pro- 


305 U.S, 177, 83 L.Ed. 111—Hudson 
& M. R. Co. V. Hardy, C.C.A.N.Y., 
103 F.2d 32'7, certiorari denied 
Hudson M. R. Co. v. Cahill, 59 
S.Ct. 1038, 307 U.S. 640, 83 L.Ed. 
1521. 

35. B.C.—Switchmen’s Union of 
North America v. National Media¬ 
tion Board, 135 F.2d 785, 77 U.S, 
App.D.C. 264, reversed on other 
grounds 64 S.Ct. 96, 320 U.S. 297, 
88 L.Ed. 61. 

36. Wis.—^Wisconsin Employment 
Relations Board v. Evangelical 
Deaconess Soc., 7 N.W.2d 590, 242 
Wis. 78. 

37. Minn.—Northwestern Hospital, | 
Minneapolis v. Public Building 
Service Employes' Union Local No., 
113, 294 N.W. 215, 208 Minn. 389. 

Wis.—Wisconsin Employment Rela¬ 
tions Board v. Evangelical Deacon- 
ess Soc., 7 N.W.2d 590, 242 Wis. 
78. 

38. D.C.—N. L. R. B. v. Central Dis- 
pensary & Emergency Hospital, 
145 F.2d 862, 79 U.S.App.D.C. 274, 
certiorari denied 65 S.Ct. 684, 824 

U. S. 847, 89 L.Ed. 1408, 

39 . Pa.—^Petition of Salvation* 

Army, 36 A.2d 479, 349 Pa. 106— 
Washington and Jefferson College 

V. Gifford, Com.Pl., 55 Dauph.Co. 
182. 


Salvation Attny 

Where the Salvation Army operat¬ 
ed a residence for girls, charging 
rates estimated to cover costs, it 
was not conducting the activity as 
an industrial pursuit, but as a pure- 
ly charitable enterprise, and it was 
not an employer subject to provi¬ 
sions of the Labor Relations Act.— 
Petition of Salvation Army, 36 A.2d 
479, 349 Pa. 105. 

40 . Mass.—St. Luke’s Hospital v. 
Labor Relations Commission, 70 
N.E.2d 10, 320 Mass. 467. 

41 . Mass.—St. Luke's Hospital v. 
Labor Relations Commission, su¬ 
pra. 

Pa.—^Western Pennsylvania Hospital 
V. Lichliter, 17 A.2d 206, 340 Pa. 
382, 132 A,L.R. 1146. 

42 . Pa.—estern Pennsylvania 
Hospital V. Lichliter, supra. 

43. N.T.—Trustees of Columbia 
University in City of New York 
v. Herzog, 63 N.Y.S.2d 617, 269 
App.Div. 24, aflirmed 64 N.E.2d 
851, 29'5 N.Y. 605. 

Xn ascertalnlng leglslative latent 
in exempting from collective ba.r- 
gaining reauirements employees of 
charitable, educational, or religious 
corporations, court may draw infer- 
ences from manner in which conflict- 
Ing Interests of the public and em- 
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ployees were reconciled.—Trustees 
of Columbia University in City of 
New York v. Herzog, supra. 

44 . N.T.—Trustees of Columbia 
University in City of New York v. 
Herzog, supra. 

45. N.Y.—Trustees of Columbia 
University in City of New York 
V. Herzog, supra. 

Commercial bnllding 
Employees engaged in servicing 
and maintaining university's com¬ 
mercial building, no part of which 
was used by university for educa¬ 
tional purposes, but total income ■ of 
which was applled to educational 
and charitable purposes of univer¬ 
sity, were employees , of charitable 
and educational Corporation wifhin 
exemption ‘from labor law regarding 
collective bargainlng.—Trustees of 
Columbia University in City of New 
York V. Herzog, supra. 

46 . N.Y.—R h 0 d e s Preparatory 
School V. Kelley, 64 N.Y.S.2d 112, 
afiirmed 66 N.Y.S.2d 617, 271 App. 
Liv. 823, afUrmed 73 N.E,2d 264, 
296 N.Y. 96,1. 

47 . N.T.—State Labor Relations 
Board v. McChesney, 27 N.Y..S 2d 
866, 17'6 Misc. 96, affirmed 27 N. 
T.S.2d 870, 261 App.Div, 1089. 
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visions relating to charitable associations. corpora- 

tions, or enterprises>8 

§ 28(7). - Public Employment 

Statutes dealing wlth labor re^ations generally do not 
apply to the United States, or to any state or political 
subdivision thereof, in their capacity as employers. 

The National Labor Relations Act, 29 U.S.CA. 
§ 151 et scq, does not recognize the existence of the 
right of collective bargaining in public employment 
and expressly excepts from the definition of the 
term “employer’^ the United States and any state 
or political subdivision thereof.^^ Some state stat- 
iites dealing with labor relations similarly except 
from their operation the state and its agencies,^^ 
and it has been held that the same rule applies even 
in the absence of express provision^i on the ground 
that the statute would not be construed so as large- 
ly to nullify the elaborate system of laws constitut- 
ing the policy of the state in the domain of public 
employment.®2 Accordingly the state and its mu- 
nicipalities need not contract for terms and con- 
ditions of public employment even in respect of 
matters not covered by state law or county and city 
charters or ordinances,®^ or in respect of activities 
conducted in a proprietary capacity as distinguished 
from a governmental capacity.®^ However, a stat¬ 
ute providing for medration of labor disputes involv- 
ing a public utility or industry affected with a pub¬ 
lic interest has been held to apply to a municipality 
operating a power piant.®® 


§ 28(8) 

A statutory provision exempting employees of the 
state or its agencies does not give immunity to em¬ 
ployees in their capacity as employers of helpers.®® 
One engaged in the interstate transportation of 
mail by truck pursuant to a contract with the Unit¬ 
ed States is an independent contractor, and an em- 
ployer within the statute, and his employees are not 
employees of the United States.®'^ 

§ 28(8). - Labor and Employer Organ- 

izations 

Labor and employer organizations acting as em¬ 
ployers or In their interest are subject to the operation 
of statutes dealing with labor relations. 

A Union which is not engaging in a legitimate 
function as a labor union to secure the interests of 
workmen by agreement with respect to wages, 
hours, or conditions of employment is not entitled 
to immunity from classification as an employer un¬ 
der statutes dealing with labor relations,®s and this 
is particularly the case where the membership of 
the union consists not of employees and workers but 
of business men and entrepreneurs.®^ 

Employer organiza^tions. An association of em¬ 
ployers which acts in concert with its members in 
the perpetration of alleged unfair labor practices 
may be considered an employer within the terms of 
the statute.®^ The term ^‘employer organization” 
as used in a statute declaring contrary to public pol- 


48. N.T.—In re New York State La¬ 
bor Relations Board, 21 N.Y,S.2d 
771, 175 Misc. 95. 

49. Cal.—^Nutter v. City of Santa 
Monica, 16S P.Zd 741, 74 Cal.App. 
2d 292. 

Fla.—Miami Water Works Local No. 
654 V. City of Miami, 26 So.2d 194, 
157 Fla. 445. 

50. N.Y.—In re New York State La¬ 
bor Relations Board, 37 N.Y.S.2d 
304, afflrmed 46 N.Y.S.2d 942, 267 
App.Liv. 763, aflarmed 66 N.E.2d 
262, 293 N.Y. 67,1. 

51. Cal.—^Nutter v. City of Santa 
Monica, 168 P.2d 741, 74 Cal.App.2d 
292. 

Ternis defined by law 
Persons entering public employ¬ 
ment do not thereby acquire a right 
to arrange, by negotiation and con¬ 
tract, terms and conditions of em¬ 
ployment which are defined by law 
or, under established systems, are 
subject to regulation by governmen¬ 
tal bodies.—Nutter v. City of Santa 
Monica, supra. 

5,2. Cal.—Nutter v. City of Santa 
Monica, supra. 


53. Cal.—^Nutter v. City of Santa 
Monica, supra. 

54. Cal.—^Nutter v. City of Santa 
Monica, supra. 

Motor coach line 

The labor relations statutes do not 
require city operating a motor coach 
line to recognize union of bus op- 
erators and to bargain collectively 
with such union.—^Nutter v. City of 
Santa Monica, supra. 

55. Mich.—Local Union No. 876, In¬ 
ternational Brotherhood of Electri- 
cal Workers v. State of Michigan 
Labor Mediation Board, 293 N.W. 
809, 294 Mich. 629. 

56. N.Y.—In re New York State La¬ 
bor Relations Board, 3'7 N.Y.S.2d 
304, afflrmed 45 N.Y.S.2d 942, 267 
App.Div. 763, afflrmed 66 N.B.2d 
262, 293 N.Y. 671. 

Meaning of exemption 
Provisions of the act exempting 
employees of the state or political 
subdivisions mean that while as em¬ 
ployees of the state they may not 
invoke the act against it, as em¬ 
ployers the act may be invoked 
against them.—In re New York State 
Labor Relations Board, supra. 
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57. U.S.—N. L. R. B. v. Carroll, C. 
C.A.1, 120 F.2d 457. 

58. N.Y.—In re New York State La¬ 
bor Relations Board, 37 N.Y.S.2d 
304, afflrmed 45 N.Y.S.2d 942, 267 
App.Div. '763, afflrmed '56 N.E.2d 
262, 293 N.Y. 671. 

59. N.Y.—In re New York State La¬ 
bor Relations Board, supra. 

Organlzatlon of custodlaus 
A labor union to which custodians 
of school buildings belong and which 
aided them in resisting a proceeding 
before a labor relations boaid 
brought by employees of the custodi¬ 
ans is an employer within the act 
notwithstanding its incidental form 
as a labor union.—In re New York 
State Labor Relatioiis Board, supra. 

60 . U.S.—N. L. R. B. V. Sun Tent- 

Luebbert Co., C.C.A.9, 151 F.2d 483, 
opinion supplemented 1'54 F.2d 108, 
certiorari denied Merchants & 
Manufacturers Ass'n of Los An- 
geles V. N. L. R. B., 67 S.Ct. 44, 
329 U.S. 818, 91 L.Ed.-- 

Farmer’s organlzatlou 
A nonproflt association composed 
of farmers and others and its offl- 
cers who determined what persons 
97ere to be hlred as employees by 



§ 28(9) 


MASTER AND 8EBYANT 


56 C.J.S. 


icy an employee’s or employer's promise to join or 
remain a member of a labor organization or em- 
ployer organization, not to join or not to remain a 
member of such an organization, or to withdraw 
from the employment relation if he joins or remains 
a member thereof, refers to an association of em- 
ployers, not to a company union.^i 

§ 28(9). - Businesses Affecting Inter¬ 

state Commerce 

The National .Labor Relations Act extends and is 


conflned in application to businesses whose interruptiori 
by iabor disputes wouid interfere with interstate or for- 
eign commerce. 

As a general rule, the National Labor Relations 
Act, 29 U.S.C.A. § 151 et seq, extends and is con- 
fined in application to businesses whose interrup- 
tion by labor disputes wouid interfere with inter¬ 
state or foreign commerce.®^ The statute applies 
where the employer is engaged in interstate com¬ 
merce,®® or where the disturbance of his business 
wouid substantially aflect interstate commerce,®^ 


member-employer engaged in inter¬ 
state commerce, were employers and 
subject to the National Labor Re¬ 
lations Act—N. L. R. B. V. Holtville 
Ice & -Cold Storage Co., C.O.A.9, 148 
F.2d 168—^N, L. R. B. v. Grower- 
Shipper Vegetable Ass’n of Central 
Oalifornia, C.C.A.9, 122 P.2d 368. 

61. Cal.—Shafer v. Registered 
Pharmacists Union Local 1172, 106 
P.2d 403, 16 Cal.2d 379. 

62. U.S.—Polish Nat. Alliance of 
U. S. V. N. L. R. B., 64 S.Gt 1196, 
S22 U.S. 643, 88 L.Ed. 1509—N. L. 
R. B. V. Fainblatt, 59 S.Ct. 668, 306 
U.S. 601, 307 U.S. 609, 83 L.Ed. 
1014—Santa Oruz Pruit Packing 
Oo. V. N. L. R. B., 68 S.Ct 656, 303 
U.S. 4'53, 82 L.Ed. 954—Washing¬ 
ton, Virginia & Maryland Coach 
Co. V. N. L. R. B., 57 S.Ct 648, 301 

U. S. 142, 81 L.Ed. 96'5—N. L. R. B. 

V. W. H. Kistler Stationery Co., 
C.C.A., 122 P.2d 980—N. L. R. B. 
V. Suburban Lumber Co., C.C.A.3, 
121 F.2d 829, certiorari denied 
Suburban Lumber Co. v. N. L. R. 

B. , 62 S.Ct 364, 314 U.S. '693, 86 
L.Ed. 554—N. L. R. B. v. Barrett 
Co., C.C.A.Ill., 120 P.2d 5 83—N. 
L. R. B. V. Pacific Gas & Electric 
Co., q.C.A.9, 118 P.2d 780—N. L. 

R. B. y. Alloy Cast Steel Co., C. 

C. A., 117 P.2d 302—Southern Col- 
orado Power Co. v. N. L. R. B., C. 
C.A., 111 F.2d 639—N. L. R. B. v. 
Stackpole Carbon Co., C.C.A.3, 105 
F.2d 167, certiorari denied Stack- 
pole Carbon Co. v. N. L. R. B., 60 

S. Ct 142, 308 U.S. 605, 84 L.Ed. 
'506, opinion supplemented, C.C.A., 
128 P.2d 188—N. L. R. B. v. Bell 
Oil «& Gas Co., C.C.A.5, 91 P.2d 
609, rehearing denied 93 F.2d 1010 
—Myers v. Bethlehem Shipbuild- 
ing Corporation, C.C.A.Mass., 88 P. 
2d 154, rehearing denied 89 F.2d 
1000, reversed on other grounds 
68 S.Ct 459, 303 U.S. 41, 82 L.Ed. 
638—Poster Bros Mfg, Co. v. N. 
L. R. B., C.C.A.Md., 8'5 P.2d 984, 
rehearing denied 90 P.2d 948— 
Oberman & Co. v. Pratt, D.C.Mo., 
16 P.Supp. 887, reversed on other 
grounds, C.C.A., Pratt v. Oberman 
& Co., 89 P.2d 786—Remingtou 
Rand v. Lind, R.C.N.T., 16 P.Supp. 
666. 


Wis.—Allen-Bradley Local No. 1111, 
United Electrical, Radio & Ma- 
chine Workers of America v. Wis- 
consin Employment Relations 
Board, 295 N.W. 791, 237 Wis. 164, 
afflrmed 62 S.Ct 820, 315 U.S. 740, 

' 86 L.Ed. 1154. 

What constitules Interstate com¬ 
merce generally s«e“ Commerce 16 
C.J.S. p 252 et seq. 

Federal practioe 

The National Labor Relations Act 
has to do only with commerce as 
understood under federal practice.— 
N. L. R. B. V. Barrett Co., E.C.Ill., 
35 P.Supp. 688. 

63. U.S.—Tyne Co. v. N. L. R. B., 
C.C.A., 125 P.2d 832—N. L. R. B. v. 
Niles Pire Brick Co., C.C.A., 124 P. 
2d 366, certiorari denied 62 S.Ct 
944, 316 U.S. 664, 86 L.Ed. 1740— 
N. L. R. B. v, W. H. Kistler Sta¬ 
tionery Co., C.C.A., 122 F.2d 989 
—N. L. R. B. V. West Texas Util¬ 
ities Co., C.C.A., 119 P.2d 683— 
N. L. R. B. V. Reed & Prince Mfg. 
Co., C.'C.A.l, 118 F.2d 874, certio¬ 
rari denied R6ed & Prince Mfg. 
Co. V. N.' L. R. B., '61 S.Ct. 1119, 
313 U.S. '695, 85 L.Ed. 1549—Cuda- 
hy Packing Co. v. N. L. R. B., O. 
C.A., 118 P.2d 295—N. L. R. B. v. 
National Licorice Co., C.C.A.2, 104 
p.2d 65'5, modified on other grounds 
National Licorice Co. v. N, L. R. 
B., '60 S.Ct. 569, 309 U.S. 350, 84 
L,Ed. 799—N. L. R. B. v. Bell Oil 
& Gas Co., C.C.A., 91 P.2d 609, 
rehearing denied 9.3 P.2d 1010. 
Buildiug malntenance employees 
Elevator operators, watchmen, and 
ianitors employed in a huilding own- 
ed by Corporation and housing ten- 
ants engaged in interstate commerce 
are so closely associated with the 
flow of interstate commerce as to 
be entitled to protection under the 
statute regardless of whether they 
were employed by owner or by a 
bullding malntenance company doing 
work for the owner.—Butler Bros. 
V. N. L. R. B„ C.C.A., 134 F.2d 981, 
certiorari denied 64 S.Ct. 203, 2()4, 
2 cases, 320 U.S. 789, 88 L.Ed. 475. 

Where the general aotivlties of a 
Corporation extend over state lines 
and constitute interstate commerce, 
the Corporation i.*^ subject to the 

12S 


statute.—L. R. B. v. Kinner Mo¬ 
tors, C.C.A.9, 152 p.2d 816, modified 
on other grounds 164 F.2d 1007. 

64. U.S.—N. L. R. B. v. Fainblatt, 

'69 S.Ct. 668, 806 U.S. 601, 307 U. 
S. 609, 83 L.Ed. 1014—Santa Cruz 
Pruit Packing Co. v. N. L. R. B., 
'68 S.Ct. 656, 303 U.S. 463, 82 L. 
Ed. 954—^Associated Press v. N. L. 
R. B., N.T., 67 S.Ct. 650, 301 U.S. 
103, 81 L.Ed. 9'53—N. L. R. B. v. 
Holtville Ice & Cold Storage Co., 
C.C.A.9, 148 P.2d 168—^Loveman, 

Joseph & Loeb v. N. L. R. B., C. 

'C.A.6, 146 P.2d 769—N. L. R. B. 

V. M. E. Blatt Co., C.C.A., 143 P. 

2d '268, certiorari denied 65 S.Ct. 
136, 323 U.S. 774, 89 L.Ed. 619— 
J. L. Brandeis & Sons v. N. L. 

R. B., C.C.A.8, 142 P.2d 977, cer¬ 
tiorari denied 66 S.Ct. 85, 3'23 U.S. 
761, 89 L.Ed. 601, rehearing denied 
66 S.Ct. 129, 323 U.S. 816, 89, L.Ed. 
648—N. L. R. B. v. T. W. Phil¬ 
lips Gas «fe Oil Co., O.C.A.3, 141 F. 
2d 304—N. L. R. B. r. Richter's 
Bakery, C.C.A.6, 140 P.2d 870, cer¬ 
tiorari denied 64 S.Ct. 1267, 322 

U. S. 754, 88 L.Ed. 1584—N. L. R. 

B. V. J. L. Hudson Co., C.C.A., 136 
P.2d 380, certiorari denied 64 S.Ct. 
40, 320 U.S. 740, 88 L.Ed. 439— 
Canyon 'Corporation v. N. L. R. B., 

C. C.A., 128 P.2d 953—IvT. L. R. B. 

V. Moore-Lowry Plour Mills Co., 
C.C.A., 122 P.2d 419—N. L. R. B. 
V. Suburban Lumber Co., C.C.A., 
1'21 P.2d 829, certiorari denied 62 

S. Ct. 36'4, 314 U.S. 693, 86 L.Ed. 
6'54—N. L. R. B. v. Aluminum 
Products Co., C.C.A., 120 P.2d 667 
—N. L. R. B. V. West Texas Util¬ 
ities Co., C.C.A., 119 F.2d 683— 
N. L. R. B. V. New Era Die Co., 
C.C.A., 118 P.2d 600—Pueblo Gas 
& Puel Co. V. N. L. R. B., C.C.A., 
118 P.2d 304—N. L. R. B. v. Pret- 
tyman, C.C.A.6, 117 F.2d 786—N. 
L. R. B. v. Alloy Cast Steel Co., 
C.C.A., 117 P.2d 302—N. L. R. B. 
V. Henry Levaur, Inc., C.C.A., 115 
P.2d 105, certiorari denied 61 S. 
Ct. 650, 312 U.S. 682, 86 L.Ed. 1120 
—Bethlehem Shipbuilding Corpo¬ 
ration, ' Limited v. N. L. R. B., C. 
C.A., 114 P.2d 930, certiorari dis- 
missed 61 S.Ct. 448, 312 U.S. 710. 
86 L.Ed. 1141—^Continental Oil Co. 
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and only in such case.®5 

In determining whether the operations of an em- 
ployer are subject to the statute, it is the effect on 
interstate commerce and not the source of the in- 
jury which is the criterion.®® The test is not wheth¬ 
er operations of the employer constitute interstate 
commerce, but whether a stoppage of operations by 
threatened industrial strife would resuit in a sub- 
stantial interruption to, or interference with, the 
free flow of such commerce.67 The per cent of the 
interstate transactions to the entire business of a 


§ 28(9) 

company is not of itself determinative of whether 
the company^s business affects interstate com^ 
merce,and an employer may be within the statute 
even though only a small per cent of the entire busi¬ 
ness is interstate in character.®^ So the fact that an 
employer engages in acti viti es other than interstate 
business does not withdraw it from amenability to 
the labor relations statute where such activities do 
not siibordinate the interstate business to insignifi- 
cance.’^® The statute may apply even though the 
employer is not himself engaged in commerce,or 
is engaged mainly in intra-state commerce,if its 
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V. N. U R. B., C.C.A., 113 F.2d 
473, case remanded on other 
grounds 61 S.Ct, 861, 313 TJ.S. 212, 
85 L.Ed. 1292—rSouthern Colorado 
Power Co. v. N. L. R. B., C.C.A., 
111 F.2d 539—N. U R. B. v. Plant- 
ers Mfg. Co., C.O.A., 105 F.2d 750, 
r-ehearing- denied 106 F.2d 524— 
N. L. R. B. V. Hearst, C.C.A., 102 
F.2d 6'58—Newport News Ship- 
building & Dry Dock Co. v. N. L. 

R. B., C.O.A., 101 F.2d 841, revers- 
ed on other grounds 60 S.Ct. 203, 
308 U.S. 241, 84.L.Ed. 219—Clover 
Fork Coal Co. v. N. L. R. B., C.C. 

A. , 97 P.2d 381—N. L. R. B. v. 
Bell Oil & Gas Co., C.C.A., 91 F. 
2d '509, rehearing denied 93 F,2d 
1010. 

Deflnitioa of “afifect” 

The Word “affect" within statute 
giving jurisdictlon in cases afCecting 
Interstate commerce has the widest 
concuivable scope and means to act 
on, produce an effoct on, touch, act- 
ing on, working a change in, or con- 
cerning.—N. L. R. B. v. Suhurhan 
Lumber Co., C.C.A.3, 121 F.2d 829, 
certiorari deni-ed Suburban Lumber 
Co. V. N. L. R. B., 62 S.Ct. 364, 314 
U.S. 693, 86 L.Ed. 6‘54. 

65. U.S.—Alabama State Federation 
of Labor, Local Union No. 103, 
United Broth. of Carpenters and 
Joiners of America v. McAdory, 
Ala., 65 S.Ct. 1384, 826 U.S. 450, 
89 L.Ed. 1725—Hili v. State of 
Florida ex rei. Watson, Fla., 65 

S. Ct. 1373, 325 U.S. 638, 89 L.Ed. 

1782, rehearing denied 66 S.Ct. 11, 
326 U.S. 804, 90 L.Ed. 489—Pueblo 
Gas & Fuel Co. v. N. L. R. B., C. 
C.A.10, 118 F.2d 304—Southern 

Colorado Power Co. v. N. L. R. B., 
C.C.A.10, 111 P.2d 539—N. L*. R. 

B. V. Washington, Virginia & 
Maryland Coach Co., C.C.A., 85 F. 
2d 990, afflrmed '57 S.Ct. 648, 301 
U.S. 142, 81 L.Ed. 96'5. 

66 . U.S.—Consolidated Edison Co. 
of N. y. V. N. L. R. B., N.T., 59 
S.Ct. 206, 306 U.S. 197, 83 L.Ed. 
126—N, L. R. B. V. Henry Levaur, 
Inc., C.C.A., 116 F.2d 105, certio¬ 
rari denied 61 S.Ct. 560, 312 U.S. 
682, 86 L.Ed. 1120—CloVer Fork 
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Coal Co. V. N. L. R. B., C.C.A., 9,7 
F.2d 331. 

67. U.S.—J. L. Brandeis & Sons v. 
N. L. R. B., C.O.A., 142 F.2d 977, 
certiorari denied 65 S.Ct. 85, 323 

. U.S. 751, 89 L.Ed. 601, rehearing 
denied 65 S.Ct. 129, 323 U.S. 81'5, 
89 L.Ed. 648—N. L. R. B. v. Bal- 
timore Transit Co., C.C.A.4, 140 F. 
'2d 61, certiorari denied Baltimore 
Transit Co. v. N. L. R. B., 64 S. 
Ct. 848, 321 U.S. 79 . 5 , 88 L.Ed. 1084 
—Polish Nat. Alliance of U. S. v. 
N. L. R. B.. •C.C.A.7, 136 F.2d 175, 
affirmed 64 S.Ct. 1196, 322 U.S. 643, 
88 L.Ed. 1509—N. L. R. B. v. J. L. 
Hudson Co., C.C.A., 135 F.2d 380, 
certiorari denied 64 S.Ct. 40, 320 

U. S. 740, 88 L.Ed. 439—N. L. R. 

B. V. Cowell Portland Cernent Co., 

C. C.A., 108 F:2d 198—N. L. R. B. 

V. Plantcrs Mfg. Co., C.C.A., 105 F. 
'2d '750, rehearing denied 106 F.2d 
524—N. L. R. B. v. Hearst, C.C.A., 
102 F.2d 658. 

A flow of Interstate commerce is 
not necessary to subject an enter- 
prise to the statute, since burdens 
on such commerce can resuit from 
intra-state acts irrespective of the 
origin of the materials or the place 
where the sale is made.—N. L. R. 
B. V. Henry Levaur, Inc., C.C.A.l, 115 
F.2d 106, certiorari denied Henry 
Levaur, Inc., v. N. L. R. B., 61 S. 
Ct. 550, 312 U.S. 68'2, 8'5 L.Ed. 1120. 

68. U.S.—N. L. R. B. v. Planters 
Mfg. Co.,'C.C.A., 105 F.2d 7'50, re¬ 
hearing denied 106 F.2d 524—^N. L. 

R. B, v. Santa Cruz Fruit Packing 
Co., C.C.A., 91 F.2d 790, afflrmed 58 

S. Ct. 656, 303 U.S. 463, 82 L.Ed. 
954. 

69. U.S.—Consolidated Edison Co. 
of New York v. N. L. R. B., N.Y.. 
69 S.Ct. 206, 305 U.S. 197, 83 L.Ed. 
126—Santa Cruz Fruit Packing 
Co. V. N. L, R. B., '58 S.Ct. 656, 
303 U.S. 453, 82 L.Ed. 9'54—J. L. 
Brandeis & Sons v. N. L. R. B., C. 
C.A.8, 142 F.2d 97'7, certiorari de¬ 
nied 65 S.Ct. 85, 323 U.S. 7'Sl, 89 
L.Ed. 601, rehearing denied 65 S. 
Ct. 129, 323 U.S. 81-5, 89 L.Ed. 648 
—^N. L. R. B. V. Henry Levaur, 

I Inc,, C.C.A.1, 116 F.'2d 106, certio- 
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rari denied Henry Levaur, Inc., v. 
N. L. R. B., 61 S.Ct. 550. 312 U.S* 
682, 85 L.Ed. 1120—Southern Col¬ 
orado Power Co. v. N. L, R. B., 
C.C.A.,10, 111 F.2d 539—N. L. R. 

B. V. Cowell Portland Cernent Co., 
•C.C.A., 108 F.2d 198—N. L. R. B. 
V. Planters Mfg. Co., C.C.A., 105 
F.2d 750, rehearing denie^d' 106 F. 
2d 624. 

70. U.S.—Polish Nat. Alliance o-f U. 
S. V. N. L. R. B., 6i S.Ct. ll^e, 
322 U.S. '643, 88 L.Ed. 1509. 

Flants engaged in lntra.state com¬ 
merce only 

(1) A company purchasing most 
of its materials and supplies in oth¬ 
er States than that wherein two of 
its three plants were located, making 
large interplant shipments of mate¬ 
rials and supplies, and selling and 
delivering a substantial part of its 
Products to customers outside the 
state in which produced is within 
the statute although the Industrial 
dispute which gave rise to the 
charges against it occurred at the 
piant producing goods sold' only in 
the state wherein it was located.— 
N. L. R. B. V. Schmidt Baking Co., 
C.C.A., 122 F.2d 162. 

(2> It has been held,. however, that 
where a company maintained two 
plants and made no interstate ship¬ 
ments . from one piant, orders of the 
National Labor Relations Board to 
cease and desist certain violations 
of the statute would not be enforced 
as respeets such piant.—^N. Lu R. B. 
V. Santa Cruz Fruit Packing Co., C. 
C.A., 91 F.2d 790, afflrmed '58 S.Ct. 
656, 303 U.S. 453, 82 L.Ed. 954. 

71. U.S.—N. L. R. B. V. Fainblatt, 
>59 S.Ct. 668, 306 U.S. 601, 307 U. 
S. 609, 83 L.Ed. 1014—N. U. R. B. 
V. Cowell Portland Cernent Co., C. 

C. A.9, 148 P.2d 237, certiorari de¬ 
nied 66 S.Ct. 44, 326 U.S. 736, 90 
L.Ed. 438—N. L. R. B. V. Nlles 
Fire Brick Co., C.O.A.'6, 124 F.2d 
366, certiorari denied Niles Fire 
Brick Co. v. N. L. R. B'., 6i2 S.Ct. 
944, 316 U.S. 664, 86 L.Ed. T740. 

72. U.S.—Consolidated Edison Co. 
of New York v. N. L. R. B., N.Y., 
69 S.Ct. 206, 306 U.Sw 197, 83 L.Ed. 
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activities are such that interruptiori of operations 
would burden or affect interstate commerce. 

In determining whether an employer is within the 
statute, the magnitude of its business^S or the vol- 
ume of interstate commerce affected'^^ ordinarily is 
not material, except in so far as the maxim, De 
minimis non curat lex, applies.'^^ Thus an employ¬ 
er may be within the statute although the quantity 
of Products he ships in interstate commerce is small 
in proportion to the total interstate commerce in 
that product from all the States or from the manu- 
facturer’s state, '^6 or although its business consti¬ 
tutos a relatively small per cent of the trade or in- 
dustry in which it is engaged,'^^ and it is not a bar 
to application of the statute that customers might be 


able to secure the same Services or goods from oth- 
er companies in the same state if a labor dispute 
should stop the operation of the business.'^8 Also 
the fact that the labor dispute actually did not in¬ 
ter fer e with interstate commerce, and that even if 
continued the interstate business could otherwise be 
handled, may not be relied on to prevent applica¬ 
tion of the statute.'^^ xhe statute applies to fore- 
stall labor troubles which may aflect commerce, not 
merely to stop or remedy those which have oc- 
curred.S^ 

The nature and extent of an employer’s activities 
determine whether they affect interstate commerce 
so as to bring the business within the operation of 
the National Labor Relations Act.®^ Whether the 


126—N. L. R. B. V. Fainblatt, 59 
S.Ct. 668, 306 U.S. 601, 307 U.S. 
■609, 83 L.Ed. 1014—Santa Cruz 

Pruit Packing Co. v. N. L. R. B., 
58 S.Ct. 6'56, 303 U.S. 453, 82 L.Ed. 
9154 —N. L. R. B. V. M. E. Blatt 
Co., C.C.A., 143 P.2d 268, certiorari 
denied 65 S.Ct. 185, 323 U.S. 774, 
89 L.Ed. 619—N. L. R. B. v. Niles 
Pire Brick Co., C.C.A., 124 P.2d 
366, certiorari denied Niles Pire 
Brick Co. V. N. L. R. B., 62 S.Ct. 
944, 316 U.S. 664, 86 L.Ed. 1740— 
N L. R. B. V. Western Massachu- 
setts Electrio ‘Co., C.C.A.l, 120 P. 
2d 46<5—N. L. R. B. v. Henry Le- 
vaur, Inc., O.C.A., 115 P,2d 105, 
certiorari denied 61 S.Ct. 550, 312 
U.S. '682, 85 L.Ed. 1120—Stout v. 
Pratt, D.C.Mo., 12 P.Supp. 864, af- 
fllrmed, C.C.A., 85 F.2d 172. 

Tlie activities of transportatlou 
company on whose operation indus- 
trial life of city extensively eng“aged 
in interstate commerce was larg-ely 
dependent, "affected commerce" so as 
to render National Labor Relations 
Act applicable to company’s busi¬ 
ness, notwithstanding none of its ve- 
hicles crossed state lines.—^N. L. R. 
B. V. Baltimore Transit Co., C.C.A.4, 
140 P.2d 51, certiorari denied Balti¬ 
more Transit Co. v. N. L. R. B., 64 
S.Ct. 848, 321 U.S. 795, 88 L.Ed. 1084. 

73. U.S.—N. L. R. B. v. Fainblatt, 
'59 S.Ct. 668, 306 U.S. 601, 807 U.S. 
609, 83 L.Ed. 1014—N. L. R. B. v. 
Gulf Public Service Co., C.C.A.'5, 
116 F.2d 8'52—N. L. R. B. v. Bell 
Oil & Gas Co., C.C.A., 91 P.2d 509, 
rehearing denied 93 P.2d 1010. 
Although relatively few ludivld- 

nals are employed, the statute may 
apply if interruption of the business 
would affect interstate commerce.— 
Stout V. Pratt, D.C.Mo., 12 P.Supp. 
864, affirmed, C.C.A., 85 P.2d 172. 

74. U.S.—N. L. R. B. v. Fainblatt, 
69 S.Ct. 668, 30'6 U.S. 601, 307 U. 
S. 609, 83 L.Ed. 1014—J. L. Bran¬ 
deis & Sons V. N. L. R. B., C.C.A. 
8, 142 P.2d 977, certiorari denied 


66 S.Ct. 85, 323 U.S. 751, 89 L.Ed.^ 
601, rehearing denied 65 S.Ct. 129, 
323 U.S. 815, 89 L.Ed. 648—N. L. 
R. B. V. Cleveland-Cliffs Iron Co., 
C.C.A., 133 P.2d 295—N. L. R. B. 
V. Suburban Lumber Co., C.C.A.3, 
121 P.2d 829, certiorari denied Sub¬ 
urban Lumber Co. v. N. L. R. B., 
62 S.Ct. 364, 314 U.S. 693, 86 L.Ed. 
554—N. L. R. B. v. Gulf Public 
Service Co., C.C-A., 116 P.2d 852— 
N. L. R. B. V. Cowell Portland Ce¬ 
rnent Co., C.C.A., 108 P.2d 198—N. 
L. R. B. V. Planters Mfg. Co., C.C. 
A., 105 F.2d 7'5,0, rehearing* denied 
; 10'6 P.2d 624—N. L. R. B. v. Crowe 
Cbal Co.. O.C.A.8, 104 P.2d 633, cer¬ 
tiorari denied Crowe Coal Co. v. N. 
L. R. B.. 60 S.Ct. 107, 308 U.S. 684, 
84 L.Ed. 489. 

75. U.S.—N. L. R. B. v. Cleveland- 
Cliffs Iron Co., C.C.A., 133 P.2d 
295—N. L. R. B. v. W. H. Kistler 
Stationery Co., C.C.A.10, 122 P.2d 
989. 

Maxim held siot applicable 

U.S.—J. L. Brandeis & Sons v. N. L. 

R. B., C.C.A.8, 142 P.2d 977, cer¬ 
tiorari denied 66 S.Ct. 85, 323 U. 

S. 751, 89 L.Ed. 601, rehearing 

denied 65 S.Ct. 129, 323 U.S. 816, 
89 L.Bd. 648—N. L. R. B. v. Cowell 
Portland Cernent Co., C.C.A., 108 
P.2d 198. 

76. U.S.—N. L. R. B. v. Cowell 

Portland Cernent Co., supra. 

77. U.S.—N. L. R. B. v. Bradford 

Dyeing Ass’n, 60 S.Ct. 918, 310 

U.S. 318, 84 L.Ed. 1226. 

78. U.S.—N. L. R. B. v. Bradford 

Dyeing Ass’n, 60 S.Ct. 918, 310 U. 
S. 318, 84 L.Ed. 1226—J. L. Bran¬ 
deis & Sons V. N. L. R. B., C.C.A.8, 
142 P.2d 977, certiorari denied 66 
S.Ct. 85, 323 U.S. 76.1, 89 L.Ed. 601, 
rehearing denied 65 S.Ct. 129, 323 
U.S. 815, 89 L.Ed. 648. 

Flaats not numliig at oapacity 
The facts that a certain piant of 
a packing company in which there 
was a labor dispute was located in 
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a City in which there were several 
similar plants which were not run- 
ning at full capacity and that if the 
company's piant closed down all the 
interstate commerce done by it 
would readily be done by the other 
plants in the city did not estab- 
lish that interstate commerce was 
not affected by the labor dispute so 
as to defeat the jurisdiction of the 
National Labor Relations Board.— 
Cudahy Packing Co. v. N. L. R. B., 
C.C.A., 118 P.2d 295. 

79. U.S.—N. L. R. B. v. Henry Le- 
vaur, Inc., C.C.A.l, 11-5 P.2d 105, 
certiorari denied Henry Levaur, 
Inc., V. N. L. R. B., 61 S.Ct. 650, 
312 U.S. 682, 85 L.Ed. 1120. 

80. U.S.—N. L. R. B. V. Tex-O-Kan 
Plour Mills Co., C.C.A., 122 P.2d 
433—N. L. R. B. v. Henry Levaur, 
Inc., C.C.A., 115 P.2d 105, certio¬ 
rari denied 61 S.Ct. 650, 312 U.S. 
682, 86 L.Ed. 1120—N. L. R. B. v. 
American Potash & Chemical Cor¬ 
poration, C.C.A., 98 P.2d 488, cer¬ 
tiorari denied 59 S.Ct. 582, 306 U.S. 
643, 83 L.Ed. 1043. 

81. U.S.—N. L. R. B. V. Crowe Coal 
Co., 104 P.2d 633, certiorari denied 
Crowe 'Coal Co. v. N. L. R. B., 60 
S.Ct. 107, 308 U.S, 584, 84 L.Ed. 
489. 

The labor disputes of a locol mer. 
chaat usually will not fall within 
the statute, even though some part 
of his stock in trade originates out- 
side the state or some of his local 
customers are engaged in interstate' 
commerce.—Consolidated Edison Co. 
of New York v. N. L. R. B., C,C.A.2, 
95 P.2d 390, modified on other 
grounds 69 S.Ct. 206, 305 U.S. 197, 83 
L.Ed. 126. 

Total lucldeuce of activities 

Whether employer's labor practic- 
es might be deemed by congress to 
■affect interstate commerce was not 
to be determined by confining judg- 
ment to the Quantitative effect of 
activities immediately before the 
National Labor Relations Board, but 
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conduct of an intra-state business affects interstate 
or foreign commerce so closely as to be subject to 
federal control under the National Labor Relations 
Act is left to be determined as individual cases 
arise.s^ Regard must be had to all the existing 
facts and circumstances,S3 including the bearing 
and effect of any protective action already taken 
under state authority;^^ and the justification for 


the exercise of federal power should clearly ap- 
pear.S5 It may be sufficient to bring an employer 
within the statute, either by itself, or together with 
other facts and circumstances warranting the con- 
clusion that the employer’s activities affect inter¬ 
state commerce, that the employer ships products or 
goods in interstate commerce,^6 purchases all or a 
substantial part of its raw materials or stocks of 


fact that the immediate situation 
was represenlative of many otheis 
throughout the oountry, the total in- 
cidence of which if left unchecked 
migrht well b-ecome far-reaching: in 
its harm to commerce, could be con- 
sidered.—Polish Nat. Alliance of XJ. 
S. V. N. L. R. B., 64 S.Ct. 1196, 322 
U.S. 643, 88 L.Ed. 1509. 

82. U.S.—^Consolidated Edison Co 
of N. T. V. N. L. R. B., N.Y.. 59 S. 
Ct. 206, 305 U.S. 197, 83 L.Ed. 126 
—Continental Oil Co. v. N. L. R. 
B., C.C.A., 113 P.2d 473. case re- 
manded on other grounds 61 S.Ct. 
861, 313 U.S. 212, 85 L.Ed. 1292— 
Southern Colorado Power Co. v. N. 
L. R. B.. O.C.A., 111 F.2d 539— 
N. L. R. B. V. Bradford Dyeing 
Ass’n, C.C.A., 106 P.2d 119, revers- 
«d on other grounds 60 S.Ct. 918, 
310 U.S. 318, 84 L.Ed. 1226—N. L. 

R. B. V. Santa Cruz Fruit Packing 
Co., C.C.A., 91 P.2d 790, afflrmed 58 

S. Ct. 656, 303 U.S. 453, 82 L.Ed. 
9'54. 

83. U.S.—'Consolidated Edison Co. 
of N. T. V. N. l: r. B., N.Y., 59 
S.Ct. 206, 305 U.S. 197, 83 L.Ed. 
126—N. L. R. B. V. W. H. Kistler 
Stationery Co., C.O.A., 122 P.2d 
989—Southern Colorado Power Co. 
V. N. L. R. B., C.C.A.10, 111 P.2d 
'539. 

Pa.—Pittsburgh Rys. Co. Substation 
Operators and Maintenance Em- 
ployees Case, 54 A. 891, 3'57 Pa. 
379. 

84. U.S.—^Consolidated Edison Co. 
of N. Y. V. N. L. R. B., N.Y., '69 
S.Ct. 206, 305 U.S. 197, 83 L.Ed. 
126. 

Pa.—Pittsburgh Rys, Co. Substation 
Operators and Maintenance Em- 
ployees Case, 54 A.2d 891, 367 Pa. 
378. 

Absence of state proceedings 

The National Labor Relations 
Board had jurisdiction of labor 
disputes of parent utility and its 
subsidiaries operating an integrated 
System engaged in intra-state busi¬ 
ness, but affecting interstate and 
foreign commerce, as against conten- 
tion that state legislature had en- 
acted comprehensive and adequate 
measures to protect against inter- 
ruption of Service through labor dis¬ 
putes, where proceeding was insti- 
tuted before the state statute be- 
came efCective, and so far as appear- 


ed no proceedings had been taken 
under that statute in relation to un- 
fair labor practices alleged.—Consol¬ 
idated Edison Co. of N. Y. v. N. L. 
R. B., N.Y., 69 S.'Ct. 206, 305 U.S. 
197, 83 L.Ed. 126, modifying 95 F.2d 
390. 

85. U.S.—Consolidated Edison Co. 
of N. Y. V. N. L. R. B., supra. 

86. U.S.—N. L. R. B. v. Pruehaiif 
Trailer Co., Mich., 57 S.Ct. 642, 
301 U.S. 49, 81 L.Ed. 918, 108 A.L. 
R. 13152 —N. L. R. B. V. Jones & 
Laughlin Steel Corporation, 57 S. 
Ct. 616, 301 U.S. 1, 81 L.Ed. 893, 
108 A.L.R. 1362—N, L. R. B. v. El- 
lis-Klatscher «& Co., C.'C.A.9, 142 P. 
2d 356—N. L. R. B. v. T. W. Phil¬ 
lips Gas & Oil Co., C.C.A.3, 141 P. 
2d 304—N. L. R. B, v. H. G. Hili 
Stores, C.C.A.6, 140 P.2d 924—N. 
L. R. B. V. J. G. Boswell Co., C.C. 

A.9, 136 F.2d '585—N. L. R. B. v. 
jr. L. Hudson Co., O.C.A., 185 P.2d 
880, certiorari denied 64 S.Ct. 40, 
320 U.S. '740, 88 L.Ed. 439—N. L. 

R. B. V. Weyerhaeuser. Timber Co., 
Clemons Branch, C.C.A., 132 P.2d 
234—Tyne Co. v. N. L. B. B., C.C. 

A. , 125 P.2d 832—N. L. R. B. v. 
Niles Pire Brick Co., C.C.A., 124 
p.2d 366, certiorari denied 62 S.Ct. 
944, 316 U.S. 664. 86 L.Ed. 1740— 
N. L. R. B. V. Moore-Lowry Flour 
Mills Co., C.C.A., 122 P.2d 419— 
N. L. R. B. V. Bachelder, C.C.A.7, 
120 P,2d 574, certiorari denied 62 

S. Ct. 90, 314 U.S. '647, 86 L.Ed. 
619, and modified on other 
grounds, C.C.A., 125 P.2d 387—N. 
L. R. B. V. West Texas Utilities 
Co., C.C.A., 119 P.2d 683—N. L. R. 

B. V. New Era Die Co., C.C.A., 118 
P.2d 600—Cudahy Packing Co. v. 
N. L. R. B., C.C.A., 118 P.2d' 295 
—N. L. R. B. V. Superior Tanning 
Co., C.C.A., 117 P,2d 881, certiorari 
denied 61 S.Ct. 834, 313 U.S. '559, 
85 L.Ed. 1-520—New Idea v. N. L. 

R. B., C.C.A., 117 P.2d 617—Conti¬ 
nental Oil Co. V. N. L. R. B., C.C. 
A., 113 P.2d 473, case remanded on 
other grounds -61 S.'Ct. 861, 313 U. 

S. 212, 85 L.Ed. 1292—N. L. R. B. 
V. Empire Purniture Corporation, 

C. C.A.6, 107 P.2d 92—N. L. R. B. 
V. Planters Mfg. Co., C.G.A., 105 F. 
2d 760, rehearing denied 106 P.2d 
624—N. L. R. B. v. Colten, C.C.A,, 
106 P.2d 179—^Burlington Dyeing & 
Pinishing Co. v. N, L, R, B., C.C.A. 
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Pla., 104 P.2d 736—Wilson & Co. 
V. N. L. R. B., C.C.A., 103 P.2d 243 
—N. L. R. B. V. Eagle Mfg. Co., 

C.C.A., 99 P.2d 930—N. L. R. B. 
V. Carlisle Lumber Co., C.C.A., 94 
P.2d 138, certiorari denied 58 S.Ct. 
1045, 304 U.S. 575, 82 L.Ed. 1539— 
Lyons v. Eagle-Picher Lead Co 
C.C.A.Okl., 90 P.2d 321. 

Pa.—In re Abbotts Dairies, 19 A.2(1 
128, 341 Pa. 145. 

ArrangemeiLts between Beller and 
purchaser 

(1) The arrangementa that ara 
made between seller and purchaser 
with respect to place of taking title 
to the commodity, or as to the pay- 
ment of freight, where the actual 
movement is interstate, does not af- 
fect the applicability of the statute 
to employment relations of the sell- 
er.—Santa Oruz Fruit Packing Co. v. 
N. L. R. B., '58 S.Ct. 666, 303 U.S. 
463, 82 L.Ed. 954. 

(2) Sales are not withdrawn 
from federal control because goods 
are delivered f. o. b. within state of 
origin. 

U. S.—N. L. R. B. V. Alloy Cast Steel 
Co., C.C.A.6, 117 P.2d 302—Moores- 
ville Cotton Mills v. N. L. R. B, 
'C.C.A., 94 P.2d‘ 61, modified on oth- 

• er grounds 97 P.2d 969. 

Wyo.—Morrison-Knudson Co. v. 

State Board of Equalization, 135 
P.2d 927, 68 Wyo. 600. 

(3) Subsidiary which consigned 
product direct to consumer was not 
the less engaged in interstate com¬ 
merce within statute because it sold 
its Products through parent Corpora¬ 
tion as ag-ent, thus allegedly creat- 
ing a break in any shipment out of 
the state.—N. L. R. B. v. Cowell 
Portland Cernent Co., C.C.A,, 108 P. 
2d 198. 

OwxLerslilp of merchandise 

Under rule making manufacturer 
who ships product in interstate com¬ 
merce subject to National Labor Re¬ 
lations Board with respect to unfair 
labor practices tending to lead to la¬ 
bor disputes, such tendency does not 
differ in kind, quantity, or effect 
merely because the merchandise 
shipped belongs to consignee or cus- 
tomers in other states, instead of to 
manufacturer himself.—^N. L. R. B. 

V. Painblatt, 59 S.Ct. 668, 306 U.S. 
,601, 307 U.S. 609, 83 L.Ed. 1014. 
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!gOGKls outsii^ the state,supplies essential Services held with SLtiothfef Conipany for utifair labor prae¬ 
ito tarriers and others engaged in interstate or for- tices in which the latter was the prime movant, the 

'•eign commerce,88 or builds, repairs, or overhauls in- former is subject to the statute regardless of wheth- 

«trumentalities of interstate and foreign com- er it is engaged in interstate commerce within the 

imerce.S9 meaning of the statute.^^ 

Corporations which are intimately associated in ^ , • i. t 

a joint enterprise, as afHliated corporations, under Particular businesses. In accordance with tne 
the same management, engaged in an industrial op- foregoing rules, numerous particular businesses 

eration involving a direct and continuous flow of have been held subject to the National Labor Re- 

commerce across state lines to the market are sub- lations Act on the ground that their activities af- 

ject to the statute.®'^ Where one company is jointly fect interstate commerce, such as manufactur- 


87. U.S.—^Consolidated Edison Co. 
of New Tork v. N. L. R. B., N.T., 
69 S.Ct. '206, 306 U.S. 197, 83 L.Ed. 
126—N. L. R. B. V, Jones & Laugh- 
lin Steel Corporation, 57 S.Ct. 615, 
301 U.S. 1, 81 L.Ed. 893, 108 A.L. 
R. 1352—N. L. R. B. v. Van D<e 
Kamp’s Holland-Dutch Bakers, C. 
C.A.9, 152 P.2d 818, modified on 
other grounds 1'64 F.2d 828—Love- 
man, Joseph & Loeb v. N. L. R. B., 
C.C.A.I5, 146 P.2d 769—N. L. R. B. 
V. M. E. Blatt Co., C.C.A.3, 143 P. 
2d 268, certiorari denied 65 S.Ct. 
135, 323 U.S, 774, 89 L.Ed. 619— 
J. L. Brandeis & Sons v. N. L, R. 

B. , C.C.A.8, 142 P.2d 9'77, certiorari 
denied 65 S.Ct. 85, 323 U.S. 751, 
'8'9 L.Ed. 601, rehearing denied 65 
•S.Ct. 129, 323 U.S. 816, 89 L.Ed. 
'648—N. L. R. B. v. Ellis-Klatscher 
•’& Co„ C.C.A.9, 1-42 P.2d 356—N. L. 
R. B. V. H. G. Hili Stores, C.C.A. 
5, 140 P.2d 924—N. L. R. B. v, 
Richter’s Bakery, 'C.C.A.6, 140 P.2d 
S'70, certiorari denied 64 S.Ct. 1267, 
'322 U.S. 754, 88 L.Ed. 1'6S4—N. L. 

R. B. V. Poultrymen's Service Cor¬ 
poration, C.C.A.3, 138 F.2d 204— 
Tyne Co. v. N. L. R. B., C.C.A., 12'5 
P.2d 832—N. L. R. B. v. Robert S. 
Green, Inc., C.C.A., 125 P.2d 485— 
N. L. R. B. V. W. H. Kistler Sta- 
tionery Co., C.C.A., 122 P.2d 989— 
N. L. R. B. V. Moore-Lowry Flour 
Mills Co., C.C.A., 122 F.2d 419— 
N. L. R. B. V. Suburban Lumber 
Co., C.C.A., 121 p.'2d 829, certiorari 
denied 62 S.Ct. 364, 314 U.S. 693, 
86 L.Ed. 564—Cudahy Packing Co. 
V. N. L. R. B., 'C.C.A., 118 P.2d 295 
—^N. L. R. B. V. Superior Tanning 
Co., C.C.A., 117 P.2d 881, certiorari 
denied 61 S.Ct. 834, 313 U.S. 569, 
85 L.Ed. 11520—N. L. R. B. y Alloy 
Cast Steel Co., C.C.A6, 117 P.2d 
302—Link-Belt Co. v. N. L. R. B., 

C. C.A., 110 P.2d 506, reversed on 
Other grounds 61 S.Ct. 3'58, 311 U. 

S. 584, 85 L.Ed. 368—N. L. R. B. 
V. Norfolk Shipbuilding & Drydock 
Corporation, C.C.A., 109 P.2d 128— 
N. L. ,R. B. V. Empire Purnlture 
Corporation, CiC.A., 107 P.2d 92— 
Burlington Dyeing & Pinishing Co. 
V. N. L. R. B., C.'C.A.Pla., 10-4 p.2d 
73'6—Newpdrt News Shipbuilding 
& Dry Bock Co. v. N. U R. B., C. 


C.A.4, 101 P.2d 841, reversed on 
other grounds N. L. R. B. v. New- 
port News Shipbuilding & Dry 
Dock Co., 60 S.Ct. 203, 308 U.S. 
241, 84 L.Ed. 219—N. L. R. B. v. 
Eagle Mfg. Co., C.C.A., 99. P.2d 
930. 

Ahillty to purcliase within state 
The fact that employer could have 
secured its raw materials from with- 
in state did not militate against Ihc 
interstate nature of its commerce 
where it also shipped part of its fin- 
ished Products outside the state.— 
N. L. R. B. V. Niles Pire Brick Co., 
C.C.A., 124 P.2d 366, certiorari de¬ 
nied 6‘2 S.Ct. 944, 316 U.S. 664, 86 
L.Ed. 1740. 

Furchase through Intermediary 
Fact that a company, instead of 
huying ali its supplies outside the 
state and shipping them in as for- 
merly, arranged to have someone 
else ship in the supplies, which were 
then bought by the company, did not 
destroy the effect of the transactions 
on Interstate commerce as respects 
application of the statute to the 
company.—^N. L. R. B. v. Sunshine 
Mining Co., C.C.A., 110 P.2d 780, 
certiorari denied 61 S.Ct. 447, 312 U. 
S. 678, 85 L.Ed. 1118, rehearing de¬ 
nied 61 S.Ct. 619, 312 U.S. 713, 8'5 
L.Ed. 1144. 

88 . U.S.—Consolidated Edison Co. 
of New Tork v. N. L. R. B., N.Y., 
69 S.Ct. 206, 305 U.S. 197, 83 L.Ed. 
126—N. L. R. B. V. Stremel, C.C. 

A. 10, 141 P.2d 317—N. L. R. B. 
V. J. G. Boswell Co., C.C.A.9, 136 
P.2d 585—Indianapolis Power & 
Light Co. V. N. L. R. B., C.C.A.7, 
122 F.2d '767, certiorari denied 62 
iS.Ct. 633, 31'5 U.S. 804, 86 L.Ed. 
1204—N. L. R. B. V. Western Mas- 
sachusetts Electric Co., C.C.A., 120 
F.2d 455—N. L. R. B. v. West Tex¬ 
as Utilities Co., C.C.A., 119 P.2d 
'683—Pueblo Gas & Puel Co. v. N. 
L. R. B., C.C.A., 118 F.2d 804— 
N. L. R. B. V. Gulf Public Serv¬ 
ice Co., C.C.A., 116 P.2d 852—N. L. 

B. B. V. West Kentucky Coal Co., 

C. C.A., 116 P.2d 816—^Consumers 
Power Co. t. N. L. R» B., G.C.A., 
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113 P.2d 38—Southern Colorado 
Power Co. v. N. L. R. B., C.C.A., 
111 P.2d 639. 

A radio station, is an "instrumen- 
tality” of “interstate commerce," and 
board had jurisdiction of unfair 
practices by power company serv- 
ing radio stations.—N. L. R. B. v. 
Pacific Gas & Eleo. Co., C.C.A.9, IIS 
P.2d 780. 

88. U.S.—^Newport News Shipbuild!- 
ing & Dry Dock Co. v. N. L. R. B., 
C.C.A.4, 101 F.2d 841, reversed on 
other grounds N. L. R. B. v. New- 
port News Shipbuilding & Dry 
Dock Co., 60 S.Ct. 203, 308 U.&. 
241, 84 L.Ed. 219. 

Naval vessels for United States 
U.S.—Newport News Shipbuilding & 
Dry Dock Co. v. N. L. R. B., C.C'- 

A. 4, 101 P.2d 841, reversed on oth¬ 
er grounds N. L. R. B. v. Newport 
News Shipbuildin-g & Dry Dock 
Co., 60 S.Ct. 203, 308 U.S. 241, 84 
L.Ed. '219. 

90. U.S.—^N. L. R. B. V. Aluminum 
Products Co., C.C.A.7, 120 P.2d 567. 

91. U.S.—N. L. R. B. V. Gluek 
Brewing Co., C.C.A.8, 144 P.2d 847. 

92. U.S.—N. L. R. B. v. Holtville 
Ice & Cold Storage Co., C.C.A.9, 
148 P.2d 168—N. L. R. B. v. Gluek 
Brewing Co., C.C.A.8, 144 P.2d 847 
—Williams Motor Co. v. N. L. R. 

B. , C.C.A., 128 P.2d 960—N. L. R. 

B. v. Aluminum Products Co., C.C. 
A., 120 P.2d 6'67—N. L. R. B. v. 
White Swan Co., C.C.A., 118 P.2d 
1002, certiorari denied 62 S.Ct. 93, 
314 U.S. 648, 86 L.Ed. 520—New 
Idea V. N. L. R. B.. C.C.A., 117 P. 
'2d 617—N. L. R. B. v. Pianters 
Mfg. Co., C.C.A., 106 F.2d 760, re- 
hearing denied 106 F.2d 524—Bow- 
en V. James Verpor Co., C.C.A. 
Mich., 89 P.2d 968—N. L. R. B. 
v. Hopwood Retinning Co„ C.C.A., 
98 P.2d 97—N. L. R. B. v. National 
New York Packing & Shipping Co., 

C. C.A., 86 P.2d 98. 

Pa.—In re Abbotts Dairies, 19 A.2d 
128, 341'Pa. 145. 
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ers,®3 retailers,94 and wholesalers®® generally; pro- and gas,^^ and mine products;^^ processars and 
ducers, processors, and distributors of lumber,^® oil packers of foodstuffs and agricultural products;^^ 


93. U.S.—N. L. R. B. v. Henry Le- 
vaur, Inc., C.C.A., 115 F.2d 105, 
certiorari denied 61 S.Ct. 5'50, 312 
U.S. 682, 85 L.Ed. 1120—N. L. R. 

B. V. Bagle Mfg. Co., C.C.A., 99 F. 
2d 030—JefCery-De Witt Insulator 
Co. V. N. L. R. B., C.C.A.. 91 F.2d 
134, 112 A.L.R. 948, certiorari de¬ 
nied 58 S.Ct. 55, 302 U.S, 731, 82 
L.Ed. 565. 

Materials purcliased wlthln state 
Fact that greater part of mate- 
rlals used by manufacturer were 
purchased within state did not pre- 
vent its business from being inter- 
.state so as to subject manufacturer 
to statute where most of its prod- 
ucts were shipped to other States so 
that industrial strife would resuit in 
interruption to the flow of interstate 
commerce.—Mooresville Cotton Mills 
V. N. L. R. B., C.C.A., 94 F.2d 61, 
modified on other grounds 97 F.2d 
959. 

Fartictaar Icinds of rnaaufacturing' 

(1) Building materials.—N. L. R. 
B. V. Kentucky Fi re Brick Co., C.C. 

A. , 99 P.2d 89—Standard Lime & 
Stone Oo. v. N. L. R. B., C.C.A., 97 I 
F.2d 531. 

(2) Clothing and textiles.—N. L. 

R. B. V. Bradford Dyeing Ass'n, 60 

S. Ct. 918, 310 U.S. 318, 84 L.Ed. 1226 
—N. L. R. 0. V. Fainblatt, 59 S.Ct. 
668, 806 U.S. 601, 30'7 U.S. 609, 83 L. 
Ed. 1014—N. L. R. B. v. Friedman- 
Harry Marks Clothing Co., 67 S.Ct. 
646, 301 U.S. 68, 81 L.Ed. 921—N. L. 

B. B. V. J. G. Boswell Co., C.C.A. 9, 
136 F.2d 5»5—N. L. R. B. v. Crystal 
Spring Pinishing Co., C.C.A., 116 F. 
2d 669—Burlington Dyeing & Fln- 
ishing Co. V. N. L. R. B., C.C.A.Fla., 
10'4 P.2d. 736—N. L. R. B. v. Fashion 
Piece Dye Works, C.C.A., 100 F.2d 
304—N. L. R. B. V. Lion Shoe Co., C. 

C. A., 97 F.2d 448, afflrmed 59 S.Ct. 

191, 305 U.S. 315, 83 L.Ed. 196, re- 
hearing denied 69 S.Ct. 366, 305 U. 
S. 676, 83 L.Ed. 437—N. L. R. B. V. 
J. Pre-ezer & Son, C.C.A., 95 F.2d 840 
—N. L. R. B. V. Wallace Mfg. Co., 
C.O.A., 95 P.2d 818—Mooresville 

Cotton Mills V. N. L. R. B., C.C.A., 
94 F.2d 61, modified on other 
grounds 97 P.2d 959—Donnelly Gar- 
ment Co. v. International Ladies’ 
Garment Workers’ Unioh, D.C.Mo., 21 
F.Supp. 807, vacated on other 
grounds International Ladies' Gar¬ 
ment Workers’ Union v. Donnelly 
Garment Co., >58 S.Ct. 875, 3*04 U.S. 
243, 82 L.Ed. 1316, mandate conform- 
ed to, D.C., Donnelly Garment Co. v. 
International Ladies' Garment 
Workers' Union, 23 F.Supp, 998, re- 
versed on other grounds, C.C.A., 99 
P.2d 309, certiorari denied Interna¬ 
tional Ladies’ Garment Workers’ Un¬ 


ion V. Donnelly Garment Co., '59 S.Ct. 
364, 306 U.S. 662, 83 L.Ed. 430. 

(3) Purniture.—L. R. B. v. Em- 
pire Purniture Corporation, C.C.A., 
107 P.2d 92. 

(4) Radio parts.—^N. L. R. B. v. 
Slackpole Carbon Co., C.C.A., 105 P. 
2d 167, certiorari denied 60 S.Ct. 14'2, 
308 U.S. 605, 84 L.Ed. 506. 

(5) Steel, iron, and machinery.— 
N. L. R. B. V. Jones & Laughlin 
Steel Corporation, '57 S.Ct. 615, 301 
U.S. 1, 81 L.Ed. 893, 108 A.L.R. 1352 
—Link-Belt Co. v. N. L. R. B., C.C. 

A., 110 P.2d 606, reversed on other 
grounds 61 S.Ct. 358, 311 U.S. 684, 
8>5 L.Ed. 368—Union Drawn Steel 
Co. V. N. L. R. B., C.C.A., 109 P.2d 
587. 

94. U.S.—Loveman, Joseph & Loeb 
V. N. L. R. B., C.C.A.5, 146 P.2d 
769—N. L. R. B. V. M. B. Blatt 

‘ Co., C.O.A., 143 P.2d 268, certio¬ 
rari denied 65 S.Ct. 135, 323 U.S. 
774, 89 L.Ed. 619—J. L. Brandeis 
& Sons V. K. L. R. B., C.C.A. 8, 
142 P.2d 977, certiorari denied 65 
S.Ct. 85, 323 U.S. 751, 89 L.Ed. 601, 
rehearing denied '65 S.Ct. 129, 323 

U. S. 816, 89 L.Ed. 648—N. L. R. B. 

V. J. L. Hudson Co., C.C.A., 136 F. 
2d 380, certiorari denied 64 S.Ct. 
40, 3'20 U.S. 740, 88 L.Ed. 439— 
N. L. R. B. V. Suburban Lumber 
Co., C.C.A., 121 P.2d 829, certiorari 
denied 62 S.Ct. 364, 314 U.S. 693. 
86 L.Ed. 654. 

95. U.S.—N. L. R. B. v. Ellis- 
Klatscher & Co.. C.C.A.S, 142 P.2d 
356—N, L. R. B. v. H. G. Hili 
Stores, C.C.A.5, 140 F.2d 924. 

|96. U.S.—N. L. B. B. v. Cleveiand- 

Cliffs Iron Co., C.C.A., 133 F.2d 
I 295—N. L. R. B. v. Weyerhaeuser 

Timber Co., Clemons Branch, C.C. 
A., 132 P.2d 234—N. Ix R. B. v. 
Bachelder. C.C.A., 120 P.’2d 674, 
certiorari denied 62 S.Ct. 90, 314 
U.S. 647, 86 L.Ed. 519, and modi¬ 
fied on other grounds, C.C.A., 125 
P.2d 387—N. L. R. B. v. Carlisle 
Lumber Co., C.C.A., 94 P.2d 138, 
certiorari denied 58 S.Ct. 1045, 304 
U.S. 576, 82 L.Ed. 1539. 

Or.—Markham & Callow v. Interna¬ 
tional Woodworkers of America, 
Lumber & Sawmill Workers Union, 
136 P.2d 727, 170 Or. 517. 

97. U.S.—N. L. R. B. v. T. W. Phil¬ 
lips Gas & Oil Co., aC.A.3, 141 P. 
2d 304—N. L. R. B. v. Louisville 
Reflning Co., C.C.A., 102 P.2d 678, 
certiorari denied 60 S.Ct. 81, 308 

U. S. 668, 84 L.Ed. 477—27. L. R. B. 

V. Bell Oil & Gas Co., C.C.A., 91 
F.2d 509, rehearing denied 93 F.2d 
1010 . 

98. U.S.—Lyons V. Eagle-Picher 

Lead Co., C.aA.Okl., 90 F.‘2d 321. 
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Sale to smeltiug compauy 
Where minlng company sold all its 
Products within the state to a smelt- 
ing company also within the state, 
and the finished products of smelt- 
ing company were shipped to other 
States, the arrangement hetween the 
companies did not change the essen- 
tial fact that the transactions to- 
gether constltuted a direct and con- 
tinuous flow of commerce across 
state lines so as to subject the min- 
ing company to the statute.—N. L. 

R. B. V. Sunshine Mining Co., C.C.A., 
110 F.2d 780, certiorari denied 61 

S. Ct. 447, 312 U.S. 678, 85 L.Ed. 1118, 
rehearing denied 61 S.Ct. 619, 312 U. 
S. 713. 85 L.Ed. 1144. 

Sale to mlut 

(1) The production and shipment 
of gold bullion by a mine and re- 
finery in one state for the purpose 
of selling it to a United States mint 
in another state is commerce within 
labor relations statute even though 
the United States may he the only 
customer to which bullion can le- 
gally be sold.—^Canyon Corporation 
V. N. L. R. B., C.C.A., 128 F.2d 953. 

(2) However a company engaged 
in mining gold and silver in certain 
state and selling its product to a 
govemment mint in the same state 
was held not subject to regulation 
under the statute on the ground 
that it was not engaged in interstate 
commerce.—N. L. R. B. v. Idaho- 
Maryland Mines Corporation, C.C.A., 
08 P.2d 129. 

Coal mine operators 
U.S.—N. L. R. B. V. Stremel, C.C.A. 
10, 141 F.2d 317—N. L. R. B. V. 
West Kentucky Coal Co., C.O.A., 
116 F.2d 816—N. L. R. B. v. Good 
Coal Co., C.C.A., ;110 P.2d 501, cer¬ 
tiorari denied 60 S.Ct. 978, 310 U. 
S. 630, 84 L.Ed. 1400—N. L. R. B. 
V. Crowe Coal Co., C.C.A., 104 P. 
2d 633, certiorari denied 60 S.Ct. 
107, 308 U.S. 584, 84 L.Ed, 489— 
Cover Fork Coal Co. v. N. L. R. B., 

C. C.A., 97 P.2d 331. 

99. U.S.—Santa Cruz Fruit Packing 
Co. V. N. L. R. B., 68 S.Ct. 666, 
303 U.S. 453, 82 L.Ed. 954—N. L. 

R. B. V. Tex-O-Kan Plour Mills 
Co., C.C.A.6, 122 F.2d 433—Cudahy 
Packing Oo. v. N. L. R. B., C.C.A., 
118 F.2d 296—North Whittier 
Heighls Citrus Ass’n v. N. L. R. 

B. , C.C.A,, 109, F.2d 76, certiorari 
denied 60 S.Ct. 1076, 310 U.S. 632, 
84 L.Ed. 1402, rehearing denied 61 

S. Ct. 64, 311 U.S. 724, 86 L.Ed, 472 
—Wilson & Co. V. N. L. R. B., C.C. 
A., 103 F.2d 243—Stout v. Pratt, 

D. C.Mo., 12 F.Supp. 864, affirmed, 

C. C.A., Pratt V. Stout, 85 F.2d 172. 
Bakeries 

U.S.—N. L. R. B, V. Richter's Bak- 
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financial institutions Insurance companies news- 
papers, news agencies, and printing;3 shipbuilding 
and repairing;^ and Utilities.^ The activities of 
other particular companies have been held not to 
affect interstate commerce so as to render the stat¬ 
ute applicable.® 

§ 28(10), Who Are Employers within Regu- 
latory Provisions 

The term "emp!oyer,^' as used in statutes dealing 
with labor relations, carries with it more than the tech- 
nlcal and traditional common-law definition, and, gen- 
erally, any person acting directiy or indirectiy In the fn- 
terest of an empioyer is an employer within the statutes. 

The term “employer/’ as used in statutes dealing 
with labor relations, carries with it more than the 


technical and traditional common-law definition; 
it also draws substance from the policy and purpose 
of the statute, the circumstances and background 
of the particular employment relationship, and all 
the hard facts of industrial life.7 Accordingly, al- 
though the labor relations board in performing its 
function of defining and applyiiig the term should 
not disregard the technical and traditional concept 
of “employer,” it is not confined to such concept 
and may take into account the more relevant eco- 
nomic and statutory considerations.^ 

Statutes dealing with labor relations gencrally dc- 
fine the term “employer” as including any person 
acting directiy or indirectiy in the interest of an 
employer,® and by an amendment to the National 


ery, O.C.A.5. 140 F.2d 870, certio¬ 
rari denied 64 S.Ct. 1267, 3'22 U.S. 
754. 88 L.Ed. 1584—N. L. R. B. V. 
Van De Kamp's Holland-Dutch 
Bakers, C.C.A.9, 152 F.2d 818, mod- 
ifled on other grounds 164 F.2d 828 
—N. L. R. B. V. Schmidt Baking 
Co., C.C.A., 122 F.2d 162. 

Mass.—Hathaway Bakeries v. Labor 
Relations Oommission, '55 N.E.2d 
254, 316 Mass. 186. 

Shipments of fruit 
Proof that stoppage of operations 
by labor troubl-es of a co-operative 
Corporation composed of Texas cit¬ 
rus fruit growers which processed 
and packed only their own fruit and 
sold it in Texas to another company, 
which in turn shi^ped most of it in 
interstate commerce, would affect at 
once to a considerable extent the 
flow of interstate commerce was suf¬ 
ficient to give National Labor Rela¬ 
tions Board jurisdiction over labor 
dispute, notwithstanding neither the 
co-operative Corporation nor its em- 
ployees were engaged in interstate 
commerce.—N. L. R. B. v. Edinburg 
Citrus Ass’n, C.C.A.5, 147 F.2d 353. 

1. U.S.—N. L. R. B. V. Northern 
Trust Co., D.C.Ill., 56 F.Supp. 335, 
affirmed, C.C.A., 148 F.2d 24, cer¬ 
tiorari denied 66 S.Ct. 38, 326 U.S. 
731, 90 L.Ed. 435, and American 
Nat. Bank & Trust Co., of Chicago 
V. N. L. R. B., 66 S.Ct. 39, 326 U.S. 
731, 90 L.Ed. 435. 

State bank 

U.S.—N. L. R. B. V. Northern Trust 
Co., D.C.Ill., 56 F.Supp. 335, af¬ 
firmed, C.C.A., 148 F. 24, certio¬ 
rari denied 66 S.Ct. 38, 326 U.S. 
731, 90 L.Ed. 435 and American 
Nat. Bank & Trust Co. of Chicago 
V. N. L. R. B.. 66 S.Ct. 39, 326 U. 
S. 731, 90 L.Ed. 435. 

2. U.S.—Polish Nat. Alliance of U. 
S.. V. N. L. R. B., 64 S.Ct. 1196, 
322 U.S. 643, 88 L.Ed. 1509. 

3. U.S.—^Associated Press v. N. L. 
R. B., N.T., 57 S.Ct. 6'50, 301 U.S. 
103, 81 L.Ed. 953—-N. L. R. B. V. 


Timcs-Picayune Pub. Co., C.C.A.5,' 
130 P.2d 257—N. L. R. B. v. W. H. 
Kistler Stationery Co., C.C.A., 122 
F.2d 989—N. L. R. B. v. Hearst, 
C.C.A., 102 F.2d 658—N. L. R. B. v. 

A. S. Abell Co., C.C.A., 97 P.2d 951: 
D.C.—Press Co. v. N. L. R. B., 118 F 

'2d 93'7, 73 App.D.C. 103, certiorari 
denied 61 S.Ct 1118, 313 U.S. 595, 
85 L.Ed. 1548. 

4. U.S.—Bethlehem Shipbuilding 

Corporation, Limited v. N. L. R 

B. , C.O.A., 114 F2d 930, certiorari 
dismlssed 61 S.Ct 448, 312 U.S. 
710, 85 L.Ed. 1141—N. L. R. B. V. 
Norfolk Shipbuilding & Drydock 
Corporation, C.C.A., 109 F2d 128 
—Newport News Shipbuilding & 
Dry Dock Co. v. N. L. R. B., C.C.A. 
4, 101 F2d 841, reversed on other 
grounds N. L. R. B. v. Newport 
News Shipbuilding & Dry Dock 
Co., 60 S.Ct 203, 308 U.S. 241, 84 
L.Ed. 219. 

5. U.S.—N. L. R. B. V. J. G. Bos- 

well Co., C.C.A.9, 136 P.2d 685— 
N. L. R. B. V. Western Massachu- 
setts Electric Co., C.C.A., 120 F.'2d 
455—Pueblo Gas & puel Co. v. 
N. L. R. B., C.C.A., 118 P.2d 304— 
N. L. R. B. V. Gulf Public Serv¬ 
ice Co., C.C.A., 116 P.2d 852— 

N. L. R. B. V. Central Missouri 
Telephone Co., C.C.A., 115 F.2d 
663—Virginia Electric & Power Co. 
V, N. L. R. B., C.C.A., 115 F2d 414, 
reversed on other grounds 62 S. 
Ct 344, 314 U.S. 469, 86 L.Ed. 848 
—Consumers Power Co. v. N. L. R. 
B„ C.C.A, 113 F2d 38—Southern 
Colorado Power Co. v. N. L. R. B., 

C. C.A., 111 P.2d 539—Appalachian 
Electric Power Co. v. N. L. R. B.,, 
C.C.A.4, 93 F2d 985. 

Electrlclty, gas, and steam 
The National Labor Relatiors, 
Board had jurisdiction of labor dis-' 
putes of parent utility and its sub-, 
isidiaries operating as an integratedj 
I System engaged in intra-state busi-. 
ness furnishing electricity, gas, and 
steam where system imported large' 
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QLuantities of raw materials from 
without the state, and interruption 
of its Public Service would, because 
of interstate activities of its custom- 
ers, halt operation of terminals and 
trains of three great interstate rail- 
roads, interstate communication by 
telegraph, telephone, and ladio and 
lighting maintained to aid naviga- 
Lion, and would greatly impede busi- 
ness of interstate ferries and foreign 
steamships, notwithstanding only a 
small per cent of system's total 
business was uSed in interstate or 
foreign commerce.—Consolidated Ed¬ 
ison Co. of N. T. V. N. L. R. B., N. 
Y., 69 S.Ct. 206, 306 U.S. 197, 83 L. 
Ed. 126. 

6. U.S.—N. L. R. B. V. Idaho-Mary- 
land Mines Corporation, C.C.A., 
98 P.2d 129—Oberman & Co. v. 
Pratt, D.C.Mo., 16 F.Supp. 887, re¬ 
versed on other grounds, C.C.A., 89 
F2d 786. 

Ziocal store 

The National Labor Relations Act 
was not applicable to a controversy 
arising out of the attempted union- 
ization of a local shoe store.—Kitty 
Kelly Shoe Corporation v. United 
Retail Employees of Newark, N. 
J., Local No. 108, 9 A.2d 295, 126 
N.J.Eq. 374, reversed on other 
grounds 8 A.2d 767, 1'26 N.J.Eq. 318. 

7. U.S.—N. L. R. B. V. E. C. At- 
kins & Co., 67 S.Ct. 1265. 

8. U.S.—N. L. R. B. V. E. C. Atkins 
& Co., supra 

9. U.S.—N. L. R. B. V. Hearst, C.C. 
A., 102 F2d 658. 

AXL incorporated advisory board on 
labor relations could be considered 
an ''employer,'" because acting on be- 
half of the employers.—In re New 
York State Labor Relations Bd. v. 
Metropolitan Life Ins. Co., 52 N.Y. 
S.2d 590, 183 Misc. 1064, affirmed 68 
N.Y.S.2d 343, 269 App.Div. 934, ap- 
jpeal granted 59 N.Y,S.2d 292, 269 
App.Div. 980, affirmed 66 N.E.2d 853, 
295 N.Y. 839. 
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Labor Relations Act, § 2 (2), 29 U.S.CA. § 152 (2), 
the term is defined as induding any person acting 
as an agent of an employer. One who aids the im¬ 
mediate employer in contravening the statute is al¬ 
so an employer under the common-law principle that 
an agent is accountable for his illcgal acts, even 
though performed under conditions imposing liabil- 
ity on his principal.'^^ Supervisory employees will 
be considered employers only where they act in the 
intercst of the employer in matters envisaged by the 
statute, and not where they serve their own interest 
as employees with respect to wages, hours, seniority 
rights, or working conditions.^^ 

Whoever as or in the capacity of the employer 
Controls the employer-employee relations in an in- 
tegrated industry is an employer,^2 and, where in 
fact there is but one enterprise, that enterprise, as 
a whole, is responsible for compliance with the stat¬ 
ute regardlcss of the corporate arrangements of the 
parties among thcmselves>3 So a parent Corpora¬ 
tion may be responsible for its activities with respect 
to the employees of a wholly owned subsidiary,^^ to 
the extent that it Controls the labor relations of such 
subsidiary.^5 Qn the other hand, a parent Corpora¬ 
tion is not responsible for unfair labor practices 
committed by a subsidiary where it did not exercise 
control over the labor practices of its subsidiary 
and did not participate in the acts of which com- 


plaint is made.^S 

Generally, no formal change in the corporate 
structure of an employer, as by merger, will be 
permitted to vitiate its relations with its employees, 
or lessen its obligations under the statute,but it 
has been held that, where a substantial new Corpo¬ 
ration is organized, although with the same stock- 
holders as the old Corporation, each Corporation is 
responsible for the acts of a supervisory employee 
only while employed by it, and the old Corporation 
may not be charged as an employer with responsi- 
bility for the acts of the employee while employed 
by the new Corporation.!® A business employing 
persons is an employer within the terms of the stat¬ 
ute, although it is in receivership,!® or although it 
is being managed under an order in a reorganiza- 
tion proceeding.20 

Indepcndcnt contractor, Tn determining whether 
one contracting with another for the performance 
of certain Services is an employer or whether the 
employees are those of an independent contractor, 
the contract should be appraised in connection with 
the circumstances.^!- The fact that one company 
used another in delivering its product, even if the 
latter were an independent contractor, would not 
protect the former from committing unfair labor 
practices if the purpose of such use was a forbid- 


10. U.S.—N. L. R. B, V. Taylor-Col- 
quitt Co., C.C.A.4, li40 F.'2d 92. 

11. U.S.—American Steel Foundries 
v, N. L. R. Bm C.C.A.7, 158 F.2d 
896—N. L. R. B. v. Packard Motor 
Car Co., C.C.A.6, 157 F.2d 80, af- 
firmed 67 S.Ct. 789. 

Terms not mutually exclusive 
“Employer” and “employee,” as de¬ 
fined in National Labor Relations 
Act, are not mutually exclusive since 
a foreman in his relation to his em¬ 
ployer is an “employee” within the 
act and, in his relation to the labor- 
ers under him, he is the representa- 
live of the employer and is, there- 
fore, an “employer” within the act. 
—N. L. R. B. V. Armour & Co., O.C. 
A.IO, 154 F.2d '5'70, certiorari denied 
67 S.Ct. 92. 

Department heads and assistant 
department heads who, as practical 
matter, had power to bring- about 
discharge of rank and file of em¬ 
ployees, although actual discharge 
was handled by personnel director, 
were “supervisory oflficials” for pur- 
poses of National Labor Relations 
Act.—N. L. R. B. V. Brown Co., C.C. 
A.l, 160 F.2d 449. 

12. U.S,—N. L. R. B. V, Lund, C.C. 
A.8, 103 F.2d 815. 

13. U.S.—^N. L. R. B. V. Condenser 


Corp. of America, C.C.A.3, 128 F. 
2d 67. 

Publisliing activities 
An order of National Labor Rela¬ 
tions Board, commanding newspaper 
publisher and numerous corpora- 
tions, by means of which he conduct- 
ed his publishing activities, to cease 
and desist from unfair labor practic¬ 
es, by coercing union employees, 
should be enforced, although only 
one of such corporations was nomi- 
nal employer, since all of them acted 
directly or indirectly for such em¬ 
ployer and, hence, were within defl- 
nition of “employer,” which is in- 
cluded in term “person” as used in 
statute.—N. L. R. B. v. Hearst, C.C. 
A.9, 102 F.2d 658. 

14. U.S.—N. L. R. B. V. Condenser 
Corporation of America, C.C.A.3, 
128 P.2d 67—N. L. R, B. v. Swift 
& Co., C.O.A.'6, 127 F.2d 80. 

D.C.—Bethlehem Steel Co. v. N. L. 

R. B., 120 F.2d 641, 74 App.B.C. 
52. 

15. U.S.—N. L. R. B. V. Condenser 
Corp. of America, C.C.A,3, 128 P. 
2d 67. 

16. D.C.—^Press Co. v. N. L. R. B., 
118 P.2d 937, 73 App.D.C. 103, cer¬ 
tiorari denied 61 S.Ct. 1118, 313 U. 

S. 595, 8‘5 L.Fd. 1548. 
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17, U.S.—Commercial Telegraphers' 
Union, A. F. L. v. Western Union 
Telegraph Co., D.C.D.C., '53 F.Supp. 
90. 

18. U.S.—N. L. R. B. V. Bonita 
Pruit Co., C.C.A.6, 158 F.2d 758. 

18. U.S.—N. L. R. B. V. Bachelder, 

C.C.A.'7, 120 F.2d 574, certiorari 
denied Bachelder v. N. L. R. B., 62 
S.Ct. 90, 314 U.S. 647, 86 L.Ed. 519, 
and modifled on other grounds, C. 
C.A., 125 F.2d 387. 

20. U.S.—N. L. R. B. V. Baldwin 
Locomotive Works, C.C.A.3, 128 P. 
2d 39. 

21. U.S.—Butler Bros. v. N. L. R. 
B., C.C.A.7, 134 F.2d 981, certiorari 
denied 64 S.Ct. 203, 320 U.S. 789, 
88 L.Ed. 475, and WaslefC v. N. L. 
R. B., 64 S.Ct. 204, 320 U.S. 789, 
88 L.Ed. 475. 

IMCinliig property owners 

Under provisions of Mlssouri min- 
ing laws for mining by consent of 
landowners, mining property owners 
were “employers” notwithstanding 
some cobwners did not personally 
take part in the operatlon.—N. L. R. 
B. V. Blount, C.C.A.8, 131 P.2d 685, 
certiorari denied Blount v. N. L. R. 
B., 63 'S.Ct. 996, 318 U.S. 79.1, 87 L. 
EJd. 11-57. 
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den interference in labor matters.^^ Where an in- 
dependent contractor knowingly participates in the 
effectuation of an iinfair labor practice, it places it- 
self within the orbit o£ the corrective jurisdiction of 
the statute.2 3 

§ 28(11). Who Are Employees within Reg- 
ulatory Provisions 

Generally, the applicatiori of statutes deallng with 
labor relations depends on the existence of an employer 
and efmployee relationship, and the question whether 
persone are or are not employees is to be determined In 
accordance with the intent of the statute and the facts of 
the particular case. 

As a general rule, the application of statutes deal- 
ing with labor relations depends on the existence 
of an employer and employee relationship.24 The 


question whether persons are or are not employees 
is to be determined in accordance with the intent of 
the statute25 and the facts of the particular case,^® 
and, although the meaning of the term is the same 
wherever used in the statute,27 it is not necessarily 
controlled by special definitions contained in other 
unrelated statutes.28 

The term “employee,” as used in the National La¬ 
bor Relations Act, 29 U.S.CA. § 151 et seq, and 
similar statutes is not treated as a word of art hav- 
ing a definite meaning.29 It is to be given a broad 
and comprehensive interpretation, taking color from 
its surroundings,^® and is to be understood with 
respect to the purpose of the statute and the facts 
involved in the economic relationship,®^ rather than 
technically and exclusively by previously established 


22. U.S.—N. L. R. B. v. Gliiek Brew- 
ing Co., C.C.A.8, 144 F.2d 847. 
Oommon-law or statutory oonoepts 

of legal relationship must yield in 
so far as is necessary to effectuate 
purposes of National Labor Rela¬ 
tions Act.—N. L. R. B. V. Gluek 
Brewing Co., supra. 

23. U.S.—N. L. R. B. v. G-luek 
Brewing Co., supra. 

24. ' N.T.—^N-ew York Post Corp. v. 
Kelley, 61 N,T.S.2d 264, afflrmed 
Hearst Consolidated Publlcatlons 
V. Kelley, '61 N.Y.S.2d 762, 270 App. 
Div. 916, appeal granted 62 N.T.S. 
2d 614, 2’70 App.Div. 923, New 
York Sun v. Kelley, and New York 
World Telegram Corp. v. Kelley, 
62 N.Y.S.2d 614, two cases, 2'70 
App.Div. 924, and New York Post 
Corp. V. Kelley, 6'2 N,Y.S.2d 615, 
270 App.Div. 923. 

25. U.S.—Hearst Publications v. N. 
L. R. B., C.C.A.9, 64 S.Ct. 861, 322 
U.S. 111, 88 L.Ed. ir70, rehearing 
denied 64 S.Ct. 1148, 322 U.S. 769. 
88 L.Ed. 1595, two cases, N. L. R. 
B. V. , Stockholders Pub. Co., 64 S. 
Ct. 1148, 32 U.S. 770, 88 L.Ed. 1595 
and N. L. R. B. v. Times-Mirror 
Co., 64 S.Ct. 1149, 322 U.S. 770, 88 
L.Ed. 1595. 

26. U.S.—N. L. R. B. v. E. C. At- 
kins & Co., -67 S.Ct. 1265—N. L. R. 
B. V, Blount, C.C.A.8, 131 P.2d 585, 
certiorari denied Blount v. N. L. 
R. B., 63 S.Ct. 995, 318 U.S. 791, 
87 L.Ed. 1157. 

Determined from actual sltuatlon 
Question whether employer-em- 
ployee relationship exists must be 
determined from actual situation as 
disclosed by proof and on facts con¬ 
tained in record and not on decisions 
of National Labor Relations Board 
in other cases on different facts.— 
N. L. R. B. V. B. C. Atkins & Co., 
C.C.A.7, 14'7 F.2d 730, vacated on 
other grounds 65 S.Ct. 1413, 3‘2S U. 
S. 838, 89 L.Ed. 1965, rehearing de-i 


rnied 66 S.Ct. 13, 326 U.S. 804, 90 L. 
Ed. 490, reinstated 165 P.2d '567, re- 
versed on other grounds 67 S.Ct. 
1265. 

Farticnlar persons h-eld employees 

(1) Tiffi miners working on land- 
owners’ mining properties producing 
ore which became property of land- 
owners.—N. L. R. B. v. Blount, C.C. 
A.8, 131 P.2d 585, certiorari denied 
Blount V. N. L. R. B., '63 S.Ct. 995, 
318 U.S. 791, 87 L.Ed. 1167. 

(2) Haulers, where coSwner of 
mining property selected and direct- 
ed haulers of ore and arranged for 
disposition thereof at selUng price 
fixed by such codwner a portion of 
which price haulers received as pay 
for their work.—^N. L. R. B. v. 
Blount, supra. 

'Cheokwelghman 

A miner who was elected check- 
weighman by members of local Un¬ 
ion, became a union employee, and 
ceased to be employee of mine oper¬ 
ator.—Mackey v. U. S. Coal & Coke 
Co., 200 S.W.2d 765, 304 Ky. 334. 

27. U.S.—Mooresville Cotton Mills 
V. N. L. R. B., C.C.A.4, 97 F.2d 959. 

28. N.T,—^In re New York State La¬ 
bor Relations Board, 37 N.Y.S.'2d 
304, amrrned 45 N.Y.S.2d 942, 267 
App.Div. '763, affirmed 56 N.E.2d 
262, 293 N.Y. 6‘71. 

Separate definitions 
Although the state labor relations 
act was Inserted in Consolidated 
laws, as an article of the chapter on 
labor law, the term “employees,’' as 
used in the act, was not confined to 
employees as defined by the earlier 
chapters of the labor law, in view 
of the faqt that the act contained 
deflnition of the word “employees.”— 
Metropolitan Life Ins. Co. v. New 
York State Labor Relations Board, 
20 N.E.2d 390, 280 N.Y. 194. 

29. U.S.—^N. L. R. B. v. Hearst Pub¬ 
lications, 64 S.Ct. 8'61, 322 U.S. 111, | 
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88 L.Ed. 1170, rehearing denied 
N. L. R. B. V. Hearst Publications, 
64 S.Ct. 1148, 2 cases, 322 U.S. 769, 
88 L.Ed. 159'5, N. L. R. B. v. Stock¬ 
holders Pub. Co., 64 S.Ct. 1148, 322 
U.S. 770, 88 L.Ed. 1595, and N. L. 
R. B. V. Times-Mirror Co., 64 S. 
Ct. 1149, 322 U.S. 770, 88 L.Ed. 
1596—N. L. R. B. v. Armour & Co., 
C.C.A.IO, 154 F.2d 570, certiorari 
denied 67 S.Ct. 92. 

30. U.S.— N, L. R. B. V. Armour & 
Co., supra. 

31. U.S.—N. L. R. B. V. Hearst Pub¬ 
lications, C4 S.Ct. 853, 322 U.S. 
111, 88 L.Ed. 1170, rehearing de¬ 
nied N. L. R. B. V. Hearst Pub., 
64 S.Ct. 1148, 2 cases, 322 U.S. 769, 
88 L.Ed. 1595, N. L. R. B. v. Stock¬ 
holders Pub. Co., 64 S.Ct. 1148, 322 
U.S. 770, 88 L.Ed. 1595, and N. L. 
R. B. V. Times-Mirror Co., 64 S.Ct. 
1149, 322 U.S. '770, 88 L.Ed. 1595— 
N. L. R. B. V. Armour & Co., C.C. 
A.IO, 154 P.2d 670, certiorari de¬ 
nied 67 S.Ct. 92—N. L. R. B. V. 
Gluek Brewing Co., C.C.A.8, 144 F. 
2d 847. 

Bffectlveness of oolleotlve bargaln. 
ing 

Employer-employee relationship 
within National Labor Relations Act 
may be found present where collec¬ 
tive bargaining may appropriately 
be utilized as contemplated by the 
act.—N. L. R. B. v. E. C. Atkins Co., 
67 S.Ct. 1266. 

Bemedlal purpose 
The statutory deflnition of the 
word “employee" should not be nar- 
rowed to make abortive the remedial 
purposes of the act.—Phelps Dodgo 
Corp. V. N. L. R. B., C.C.A.2. 113 F. 
2d 202, modifiod on other grounds 
Phelps Doclge Corp, v. N. L. R. B., 
61 S.Ct. 845, 313 U.S. 177, 85 L.Ed. 
1271, 133 A.L.R. 1217. 
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legal classifications.S2 xhe term, as used in the stat¬ 
uta, carries with it more than the traditional com- 
mon-law definition,S3 and, while the common-law 
tests of the relationship of employer-employee are 
to be considered, they are not controlling.34 Per- 
sons who are independent contractors are not em- 
ployees within the statute.35 

The term '‘employee,*’ as used in the statutes, has 
been held not restricted to persons employed in in- 
dustry,36 or to manual laborers,37 but extends to 
any employee,2S including so-called white collar 
workers.39 The term has been held to include bank 
employees,^® Insurance agents,^! newsboys,^^ piant 


guards,^^ and service and maintenance employees of 
a private hospital,^^ or of a nonprofit charitable Cor¬ 
poration operating a public hospital.^^ 

Railway Labor Acf, Every person in the service 
of a carrier is not an ^‘employee’^ within the Rail¬ 
way Labor Act, 45 U.S.C.A. § 151 et seq, although 
subject to the carrier^s continuing control and au- 
thority.46 Under the statute, only those who per- 
form work defined as that of an employee by exist- 
ing or amended orders of the Interstate Commerce 
Commission are within its terms,^^ and the author- 
ity thus to define employees is not vested in the 


312«. U.S.—N. L. K. B. v. E. C. Atkins 

& Co., 67 S.Ct. 1265—N. L. R. B. 
V. Hearst Publications, 64 S.Ct. 
851, 322 U.S. 111, 88 L.Ed. 1170, 
rehearing denied N. L. R. B. v. 
Hearst Pub., 64 S.Ct. 1148, '2 cases, 
322 U.S. 769, 88 L.Ed. 1595, N. L. 

R. B. V. Stockholders Pub. Co., 64 

S. Ct. 1148, 322 U.S. 770, 88 L.Ed. 
1595, and N. L. R. B. v. Times- 
Mirror Co„ 64 S.Ct. 1149, 322 U.S. 
770, 88 L.Ed. 1695—N. L. R. B. v. 
Gluek Brewing Co., C.C.A.S, 144 P. 
2d 847. 

33. U.S.—N. L. R. B. v. E. C. Atkins 
& Co., 67 S.Ct. 126'5. 

34. U.S.—N. L. R. B. v. E. C. At¬ 
kins & Co., supra. 

Power to liire and Ure and abso¬ 
lute Power to control physical ac- 
tivities in performance of service are 
relevant but not exclusive indicia of 
employer-employee relationship.—N. 
L. R. B. V. E. C. Atkins & Co., su¬ 
pra. 

35. Pa.—Eddyside Co. v. Seibel, 16 
A.2d 691, 142 Pa.Super. 174. 

36. N.Y.—State Labor Relations 
Board v. McChesney, 27 N.Y.S.2d 
870, 261 App.Div. 1089. 

37. N.Y.—Metropolitan Life Ins. Co. 
V. New York State Labor Rela¬ 
tions Board, 6 N.Y.S.2d 775, 108 
Misc. 948, amrrned 7 N.Y.S.'2d 1007, 
255 App.Div. 840, and 7 N.Y.S.2d 
1008, 265 App.Div. 840, afELrmed 20 
N.B.2d 390, 280 N.Y. 194. 

38. U.S.—N. L. R. B. v. E. C. At¬ 
kins & Co., 67 S.Ct. 1265. 

Foremen and supervisory personnel 
as within statutes in absence of 
contrary provision see infra § 28 
( 12 ). 

39. U.S.—N. L. R. B. V. Armour & 
Co., C.C.A.10, 154 P.2d 670, cer¬ 
tiorari denied 67 S.Ct. 9,2. 

Piant clerks 

Piant clerks employed by packing 
house have been held “employees" 
within National Labor Relations 
Act as against objections that the 
objective of the duties performed by 
such clerks is increase piant effi- 


ciency and benedt the employer, and 
that the knowledge which such 
clorks obtain is of a highly confiden- 
lial nature and that its disclosure to 
competitors might resuit in injury 
—N. L. R. B. V, Armour & Co., su¬ 
pra. 

40. N.Y.—Bank of Yorktown v. Bo- 
land, 16 N.Y.S.‘2d 756, 172 Misc. 
885, afflrmed 20 N.Y.S.2d 1017, 259 
App.Div. 987, appeal granted 21 
N.Y.S.2d 612, 2'59 App.Div. 1073, 
afflrmed 31 N.E.2d 610, 284 N.Y. 
749. 

41. N.Y.—Metropolitan Life Ins. Co. 
V. New York State Labor Rela¬ 
tions Board, 20 N.E.2d 390, 280 N. 
Y. 194, 

Pa.—John Hancock Mut. Life Ins. 
Co. of Boston V. Pennsylvania La¬ 
bor Relations Board, 45 Pa.Dist. & 
Co. 169. 

.42. U.S.—Hearst Pub. v. N. L. R. 
B., C.C.A.9, 64 S.Ct. 851, 322 U.S. 
111, 88 L.Ed. 1170, rehearing de¬ 
nied 64 S.Ct. 1148, 322 U.S. 769, 88 
L.Ed. 1595, two cases, N. L. R. B. 
V. Stockholders Pub. Co., 64 S.Ct. 
1148, 32 U.S. 770, 88 L.Ed. 1595 
and N. L, R. B. v. Times-Mirror 
Co., 64 S.Ct. 1149, 322 U.S. 770, 88 
L.Ed. 1596. 

43. U.S.—N. L. R. B. v. E. C. Atkins 
& Co.. 67 S.Ct. 1265. 

Loyalty and offlclency 

In determining status of piant 
guards as “employees,” court could 
not assume that labor organizations 
would make demands on piant 
guards as members or extract con- 
cessions from cmployers so as to de- 
crease guards’ loyalty and efflciency. 
—N. L. R. B. V. E. C. Atkins & Co., 
67 S.Ct. 1265—Wilson & Co. v. N. L. 
R. B., C.C.A.8, 162 F.2d 310. 
Militarizatlon 

(1) If militarlzation of piant 
guards is qualified, so that employer 
retains power to fLx wages, hours, 
and conditions of work, need and 
desirability for collective action of 
guards may exist, and recognition of 
statutory rights may be consistent 
with guards’ military obligations, 
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+hey remain “employees” under the 
statute; but, if militarization trans¬ 
fers to army matters which would 
form basis for collective bargaining, 
guards may lose such status.—N. L. 
R. B. V. Jones & Laughlin Steel 
Corp., 67 S.Ct. 1274—N. L. R. B. v. 
B. C. Atkins & Co., 67 S.Ct. 1266. 

(2) The facts relative to changed 
status of defendanfs piant guards 
by reason of their demilitarization 
were irrelevant to issue whether 
they were employees of manufactur- 
er of war material before such de¬ 
militarization within National Labor 
Relations Act.—N. L. R. B. v. E. C. 
Atkins & Co., 67 S.Ct. 1265. 
Bepntization 

Guards may remain “employees” 
within National Labor Relations 
Act, although deputized as police of- 
flcers.—N. L. R. B. v. Jones & 
Laughlin Steel Corp., 67 S.Ct. 1274— 
Wilson & Co. V. N. L. R. B., C.O.A. 
8, 162 P.2d 310. 

44. N.Y.—State Labor Relations 
Board v. McChesney, 27 N.Y.S.2d 
866, 175 Misc. 96, afflrmed 27 N.Y. 
S.2d 870, 261 App.Div. 1089—In re 
New York State Labor Relations 
Board, 21 N.Y.S.2d 771, 175 Misc. 
96. 

45. Minn.—Northwestern Hospital, 
Minneapolis v. Publio Building 
Service Employes’ Union Local 
No. 113, 294 N.W. 215, 208 Minn. 
389. 

46. U.S.—^National Council of Ry. 
Patrolmen's Unions, A. P. of L. v. 
Sealy, C.C.A.Tex., 152 P.2d 500. 

47. U.S.—National Council of Ry. 
Patrolmen's Unions, A. P. of L. 
V. Sealy, suprar. 

Patrolmea or watolunen engaged 
by City to guard railway and wharf 
terminals are not covered by Rail¬ 
way Labor Act, where not deflned as 
railway employees by Interstate 
Commerce Commission.—National 
'Council of Ry. Patrolmen's Unions, 
A. P. of L., V. Sealy, supra—Nation¬ 
al Council of Railway Patrolmen's 
Union, A. P. of L., v. Sealy, D.C. 
Tex., 5*6 P.Supp. 7'20, 
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courts.^8 Persons who are employees o£ independ- 
ent contractors within the coverage and protection 
of the Social Security Act and the Fair Labor 
Standards Act are not employees of a railroad gov- 
erned by special legislation enacted for railroad em¬ 
ployees, such as the Railway Labor Act,^^ 

§ 28(12). - Persons Specifically Excepted 

from Operation of Statute 

Statutes governing labor relations frequently exclude 
from the term ''employee" certam persons not intended to 
be covered by the statute such as agricultura! laborers, 
domestic servants, and persons employed by a parent or 
spouse. 

The National Labor Relations Act § 2 (3), 29 
U.S.C.A. § 152 (3), and similar statutes specifi¬ 
cally exclude from the term “employee"’ certain per¬ 
sons not intended to be covered by the statute, 
such as any individual employed as an agricultural 
laborer,51 or in the domestic Service of any family 
or person at his home,52 or any individual employed 
by his parent or spouse.53 

It has been held that the exemption of agricul¬ 
tural laborers is not measured by the magnitude of 
the farmer’s planting or by the prolificacy of the 
harvest.S^ In determining whether a worker is an 


agricultural laborer within the exception, the na¬ 
ture of the Work he does, modified by the custom of 
doing it, ordinarily is controlling,55 but it has been 
held that the fact that the work is similar to that 
traditionally performed by agriculturists is not de- 
cisive where it is not performed as an incident to 
agricultural activity but as an incident to an indus- 
trial enterprise.56 The work need not bc strictly 
related to the crop in order to constitute agricul¬ 
tural labor within the statute, and, on the other 
hand, every work related strictly to the crop is not 
of necessity agricultural labor.57 It has been held 
that the packing and preparing of agricultural Prod¬ 
ucts for the market are a neccssary incident to any 
agricultural operation so that the labor necessary 
thereto is agricultural labor,58 but it has also been 
held that employees who are not working at farm- 
ing, but who are specializing in the preparation of 
farm products for trade or shipment after they have 
been reaped or gathered, are not agricultural labor- 
ers.59 ’ Employees of a packing piant which proc- 
esses, packs, and sells the products of numerous in¬ 
dividual producers are not agricultural laborers, al- 
though handling agricultural products.59 

Supervlsory pcrsnnnel. Although the National 


49, U.S.—National Council of Ry. 
Patrolmen’s Unions, A. F. of L. v. 
Sealy, C.C.A.T.ex., 152 P.2d 500. 

49. U.S.—^Northern Pac. Ry. Co. v. 
Reynolds, D.C.Minn., 68 P.Supp. 
492, followed in Great Northern 
Ry. Co. V. Reynolds, 68 P.Supp. 
499, and Chicago, St. P., M. & O, 
Ry. Co. y. Reynolds, 68 P.Supp. 
4D9. 

50. U.S.—North Whittier Heights 
Citrus Ass'n v. N. U. R. B., C.C.A. 
9, 109 F.2d 76, certiorari denied 60 
S.Ct. 1075, 310 U.S. 632, 84 L.Ed. 
1402, rehearing de-nied 61 S.Ct. 64, 
311 U.S. 724, 85 L.Ed. 472. 

51. U.S.—N. L. R. B. V. John W. 
Campbell, Inc., C.C.A.5, 159 P.2d 
184—North Whittier Heights Cit¬ 
rus Ass’n V. N. L. R. B., C.C.A.9, 
109 P.2d 76, certiorari denied 60 
S.Ct. 1075, 310 U.S. 632, 84 L.Ed. 
1402, rehearing denied 61 S.Ct. 54, 
311 U.S. 724, 86 L.Ed. 472. 

Scope of term 

The term “agricultural labor" in 
the act is no broader than same 
term in Social Security Act.—N. L. 
R. B. V. John W. Campbell, Inc., C. 
C.A.o, 159 F.’2d 184. 

52 . U.S.—North Whittier Heights 
Citrus Ass’n V; N. L. R. B., C.C.A.9, 
109 P.2d 76, certiorari denied 60 
S.Ct. 1075, 310 U.S. 632, 84 L.Ed. 
1402, rehearing denied 61 S.Ct. 54, 
311 U.S. 724, 85 L.Ed. 472. 

53. U.S.—N. L. R. B. v. Hofmann, 


C.C.A.3, 147 P.2d 679, 1-57 A.L.R. 
1149—North Whittier Heights Cit¬ 
rus Ass’n V. N. L. R. B., C.C.A.9, 
109 F.2d 76, certiorari denird 60 
S.Ct. 1075, 310 U.S. 632, 84 L.Ed. 
1402, rehearing denied 61 S.Ct. 64, 
311 U.S. 724, 85 L.Ed. 472. 

54. U.S.—N. L. R. B. V. John W. 
Campbell, Inc., C.C.A.5, 159 F.2d 
184. 

55. U.S.—North Whittior Heights 
Citrus Ass’n v. N. L. R. B., C.C.A. 
9, 109 P.2d 76, certiorari denied 60 
S.Ct. 1075, 310 U.S. 63’2, 84 L.Ed. 
1402, rehearing denied 61 S.Ct. 54, 
311 U.S. 724, 85 L.Ed. 472. 

56. U.S,—N. L. R. B. v. Tovrea 
Packing Co., C.C.A.9, 111 P.2d 626, 
certiorari denied Tovrea Packing 
Co. V. N. L. R. B., 61 S.Ct. 28, 311 
U.S, 668, 85 L.Ed. 429. 

A meat packing company’s em. 
ployees, working in feed mill and 
f-eeding pens adjacent to its packing 
piant, were not agricultural laborers. 
—N. L. R. B. V. Tovrea Packing Co., 
C.C.A.9, 111 P.2d 626, certiorari de¬ 
nied Tovrea Packing Co. v. N. L. R. 
B., 61 S.Ct. 28, 311 U.S. 6C8, 86 L.Ed. 
429. 

57. U.S.—North Whittier Heights 
Citrus Ass’n v. N. L. R. B., C.C.A. 
9, 109 P.2d 76, certiorari denied 60 
S.Ct. 1075, 310 U.S. 632, 84 L.Ed. 
1402, rehearing denied 61 S.Ct. 64, 
311 U.S., 7'24, 85 L.Ed. 472. 

59. U.S.—N. L. R. B. V. John W. 
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Campbell, Inc., C.C.A.5, 159 P.2d 
184. 

Products not growu by employer 

In determining whether discharged 
employees claiming relnstatement 
were exempt from act as, agricultur¬ 
al laborers, fact that approximate- 
ly twenty per cent of Gmployor^s to¬ 
rnato pack during war was done for 
others was without significanco, 
where discharged employees were 
never engaged in working on prod¬ 
ucts not grown by employer.—^N. L. 
R. B. V. John W. Campbell, Inc., su¬ 
pra. 

59. U.S.—Idaho Potato Growers v. 
National Labor Relations Board, 
C.C.A.9, 144 P.2d 295, certiorari 
denied 65 S.Ct. 122, 323 U.S. 769, 
89 L.Ed. 616. 

Oellar-warehouse crews, which go 
to different farms and to dealers’ 
warehouses and prepare potatoes for 
movernent into market, are not “ag¬ 
ricultural laborers" excepted from 
deflnition of “employee" in act.—Ida¬ 
ho Potato Growers v. N. L. R. B.. 
supra. 

60. U.S.—N. L. R. B. V. Edinburg 
Citrus Ass'n, C.C.A.6, 147 p.2d 353 
—North Whittier Pleights Citrus 
Ass'n V. N. L. R. B., C.C.A.9, 109 
P.2d 76, certiorari denied 60 S.Ct. 
1075, 310 U.S. 682, 84 L.Ed. 1402, 
rehearing* denied 61 S.Ct. 64, 311 
U.S. 724, 8'6 L.Ed. 472. 



56 C.J.S. 

Labor Relations Act was subsequently amended to 
provide that the term ‘'employee’’ shall not include 
any individual employed as a supervisor, it has been 
held that, in the absence of such express provision, 
the privileges and benefits of the statute conferred 
on employees extend to foremen^i and other super- 
visory personnel.®^ 

Employees of staie or agency thcreof, Some stat- 
utory provisions exclude from the term “employee” 
persons employed by the state or any subdivision or 
agency thereof,®^ but such exemption do es not ex¬ 
tend to employees of a business in liquidation being 
managed by the state superintendent of banks.®^ 
Helpcrs employed by custodians of school buildings 
are his employees subject to the statute and not 
employees of the board of education exempted from 
operation of the act.65 

Employees of charitable organizations. Provi¬ 
sions specifically exempting from the act employees 
of a charitable association, Corporation, or enter- 
prise will not be construed as impliedly exempting 
employees of a private hospital.66 


§ 28(13) 

§ 28(13). -Termination or Cessation of 

Employment 

Generally, in the absence of a statute to the contrary, 
employees who quit their work to wage a lawfui strike in 
a lawfui mannep continue as "employees" at least with 
respect to matters connected with the strike. 

It has been held that the question whether the ac- 
tion of a workman in withdrawing from his job and 
participating in a strike which results in a stoppage 
of work terminates for such workman the relation- 
ship of employer and employee depends on the par- 
ticular circumstances of each case,67 and generally, 
in the absence of a statute to the contrary, em¬ 
ployees who quit their work to wage a lawfui strike 
in a lawfui manner continue as ''employees^’ at least 
with respect to matters connected with the strike.^S 
Under the express provisions of the National Labor 
Relations Act § 2 (3), 29 U.S.C.A. § 152 (3), and 
similar statutes, an employee retains his status as 
such notwithstanding his employment has ceased 
as a consequence of, or in connection with, any cur¬ 
rent labor dispute, or because of an unfair labor 
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61. U.S.—Packard Motor Car Oo. v. 
N. L. R. B., 67 S.Ct 789—Wi lis, 
Inc., V. N. L. R. B., C.C.A,9, 162 F. 
2d 457—American Steel Poundrles 
V. N. L. R. B.. C.C.A.7, 158 P.'2d 
896—N. L. R. B. v. Armour & Co., 
C.C.A.IO, 154 F.2d 570, certiorari 
denied 67 S.Ct. 92—N. L. R. B. v. 
Skinner & Kennedy Stationery Co., 
C.C.A.8, 113 F.2d 667. 

ITot au employer 

Provisions in th-e act including- in 
the term “employer" any person 
actingr in the interest of an employ¬ 
er, directly or indirectly, could not 
be constru-ed to deny the organiza- 
tional privilege to foremen because 
they acted in the interest of their 
employer.—Packard Motor Car Co. 
V. N. L. R. B., 67 S.Ct. 789. 

62, U.S.—American Steel Poundries 
V. N. L.. R. B., C.C.A.7, 168 F.2d 
896. 

Director of research 

A graduate chemist acting as di¬ 
rector of research for mining com- 
pany was an “employee" rather than 
an “executive."—Eagl^-Picher Min¬ 
ing & Smelting Co. v. N. L. R. B., C. 
C.A.8, 119 F.2d 903. 

A bulldiug superluteudeut, even if 
an employer as to subordinates, is an 
“employee" within the labor law as 
regards collective bargaining with 
his own employer.—In re New Tork 
State Labor Relations Bd. v. Metro¬ 
politan Life Ins. Co., 52 N.T.S.2d 690, 
183 Misc. 1064, affirmed 68 N.T.S.2d 
343, 269 App.Div. 934, appeal grant- 
ed 69 N.Y.S.2d.292, 269 App.Div. 980, 
affirmed 66 N.E.'2d 863, 295 N.Y. 839. 


luspectors, charged with duty of 
inspecting materials and workmer- 
ship for purpose of insuring that 
empioyer’s product met its specificr- 
tions and Ihose of Its customers, 
were “employees" within Nationel 
Labor Relations Act.—Allis-Chal- 
mers Mfg. Co. v. N. L. R. B., C.C.A. 
7, 162 P.2d 435. 

IMCates 

The first, second, and third mates 
employed on each of four vessels 
regularly sailing the Great Lakes, 
were “employees" within the Nation¬ 
al Labor Relations Act and as such 
were entitled to organize for bar¬ 
gaining purposes, although their 
work at times involved independent 
responsibility for property of em¬ 
ployer and for its personnel rela¬ 
tions.—^N, 1.1. R. B. V. Wyandotte 
Transp. Co., C.C.A.6, 162 F.2d 101. 

63. N.Y.—White v. Boland, 5 N.Y. 

S.2d 119, 264 App.Div. 3'56. 

Public employment as not within 
statutes generally see supra § 28 
(7). 

Beasou for exemptiou 

The statute excludes state em¬ 
ployees because they are responsi- 
ble to the people of the state and are 
given adeauate safeguards in other 
provisions of the law.—White v. Bo¬ 
land, '6 N.Y.S.2d 119, 2'54 App.Div. 
356. 

e4. N.Y.—White v. Boland, 6 N.Y.S. 

2d 119, 254 App.Div. 35'6. 

65. N.Y.—In re New York State La¬ 
bor Relations Board, 37 N.Y.S.2d 
304, affirmed 45 N.Y.S.2d 942, '267 
App.Div. 763, affirmed 66 N.E.2d 
262, 298 N.Y. 6'71. 
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66 . N.Y.—State Labor Relations 
Board V. McChesney, 27 N.Y.S.2d 
866 , 175 Misc. 95, affirmed 27 N.Y. 
S.2d 870, 261 App.Div. 1089. 

Employment by charitable or non- 
proflt organizations as not within 
statutes see supra § 28 (6). 
Workers in private hospitals as “em¬ 
ployees" within statutes see supra 
§ 28 (11). 

67. W.Va.—^Homer Laughlin China 
Co. V. Hix, 37 S.E.’2d 649. 

Employer's xlghts 
Pact that the employer failed to 
exercise right to discharge striking 
employee, because of violation of 
employment agreement, and that the 
relationship of employer and em¬ 
ployee was not terminated during 
the stoppage of work did not impair 
employer’s general rights which ex- 
isted hy general law or under the 
wage agreement or otherwise.—^Hom- 
er Laughlin China Co. v. Hix, su¬ 
pra. 

No vested right iu Job 

Striking employees had no vested 
right in their jobs and did not ob- 
lain additional rights by the act of 
striking, and were not entitled to 
any greater consideration than non- 
striking employees.—^Kitty Kelly 
Shoe Corporation v. United Retaii 
Employees of Newark, N. J., Local 
No. 108, 9 A.'2d 296, 126 N.J.Eg, 874, 
reversed on other grounds 8 A.2d 
767, ;126 N.J.Eq. 318. 

68. U.S.—N. L. R. 'b. v. Carlisle 
Lumber Co., C.C.A.9, 94 P.2d 138, 
certiorari denied Carlisle Lumber 
Co. V. National Labor Relations 
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practice,®9 provided he has not obtained any other 
regular and substantially equivalent employment.^O 
Accordingly^ under the statute, employees may strike 


in connection with a cttrrent labor dispute or be- 
cause of an unfair labor practice without putting an 
end to the relationship,'^! and, during a strike, the 


Board, 58 S.Ct. 104*5, 304 U.S. 67i5, 
82 L.Ed. 1539* 

Mass.—Mengel v. Justices of Superi¬ 
or Court, 47 N.E.2d 3, 313 Mass. 
238. 

N.T.—Degnan v. Metropolitan Life 
Ins. Co., 34 N.T.S.2d 238, 178 Misc. 
312. 

Duty to negotiate with representa- 
tive of employees, even though 
«mployees are on strike see infra 
§ 28 (24). 

69. U.S.—Social Sec. Bd. v. Nierot- 
ko, Mich., 6'6 S.Ct. 637, 327 U.S. 
358, 90 L.Ed. 718, 162 A.L.R. 1445 
—N. L. R. B, V. Mackay Radio & 
Tei. Co., 58 S.Ct. 904, 304 U.S. 333, 
82 L.Ed. 1381, reversing 87 F.2d 
611, afflrmed 92 P.2d 761, certio¬ 
rari granted 58 S.Ct. 644, 303 U. 
S. 630, 82 L.Ed. 1090—Home Bene- 
ficial Life Ins. Co. v. N. L. R. B., 
C.C.A.4, 159 F.2d 280—-Carter Car- 
buretor Corporation v. N. L. R. B., 
C.C.A., 140 F.2d 714—N. L. R. B. 
V. Cape County Milling Oo., C.C.A., 
140 F,2d '543, 152 A.L.R. 144— 
Western Cartridge Co. v, N. L. R. 
B.. C.C.A.7, 139 P.2d 855—N. L. R. 

B. V. Ohio Calcium Co., C.O,A.6, 
133 F.2d 721—N. L. R. B. v. Rem- 
ington Rand, C.C.A., 130 F.2d 919 
—Rapid Roller Co. v. N. L. R. B., 

C. C.A., 126 F.'2d 452, certiorari de- 

nied 63 S.Ct. 45, 317 U.S. 650, 87 
L.Ed. '523—N. L. R. B. v. Grower- 
Shipper Vegetable Ass’n of Cen¬ 
tral California, C.C.A.9, 122 P.2d 
368—M. H. Ritzwollen Co. v. N. 
L. R. B., C.C.A.. 114 P.2d 432— 
Continental Oil Co. v. N, L. R. B., 
C.C.A.IO, 113 F.2d 473, case re- 
manded 61 S.Ct. 861, 313 U.S. 212, 
85 L.Ed. 1292—N. L. R. B. v. Good 
Coal Co., C.O.A.5, 110 F.2d 501, 
certiorari denied Good Coal Co. v. 
N. L. R. B., 60 S.Ct. 978, 310 U.S. 
630, 84 L.Ed. 1400—N. L. R. B. 
V. Stackpole Carbon Co., C.C.A., 
105 F.‘2d 167, certiorari denied 

Stackpole Carbon Co. v. N. L. R. 
B., 60 S.Ct. 142, 308 U.S. 605, 84 
L.Ed. 60'6, opinion supplemented 
128 P.2d 188—N. L. R. B. v. Sands 
Mfg. Oo., C.C.A,, 96 P.2d 721, cer¬ 
tiorari granted 59 S.Ct. 91, 305 U. 
S. 586, 83 L.Ed. 370, affirmed 59 
S.Ct. '508, 306 U.S. 332, 83 L.Ed. 
682—N. L. R, B. v. Carlisle Lum- 
ber Co., C.C.A., 94 P.2d 188, cer¬ 
tiorari denied Carlisle Lumber Co. 
V. N. L. R. B., 58 S.Ct. 1045, 804 
U.S. 675, 82 L.Ed. 1539. 

N.T.—New York State Labor Rela- 
tions Bd. v. Union Club of City 
of N. Y., 52 N.Y.S.2d 74, :268 App, 
Div. 616, reversed on other 
grounds '68 N.B.2d 29, '295 N.T. 915. 

Pa.—^Wilson Laundry Company v. 


Laundry and Linen Supply Erivers 
and Chauffeurs Local Union, No. 
187, Com.Pl., 56 Montg.Co. 164. 
I&eiiimciatioii 

If employees strike in connection 
with a current labor dispute, their 
action is not a renunciation of the 
employment relation and they re- 
main “employees" for the remedial 
purposes specifled in the National 
Labor Relatione Act.—^N. L. R. B. 
V. Fansteel Metallurgical Corpora¬ 
tion, 59 S.Ct. 490, 306 U.S. 240, 83 
L.Ed. 627, 123 A,L.R. 590. 

Ctirrency at time of hearing 

Employees who went on strike and 
did not return to work were never- 
theless “employees," although labor 
dispute which caused the strike was 
not current at time of hearing.—Ea- 
gle-Picher Mining & Smelting Co. v. 
N. L. R. B., C.C.A.8, 119 P.2d 903. 

One employed to begin work on 
the day strike began and who failed 
to report for work and joined picket 
line was an “employee."—Phelps 
Dodge Corp. v. N. L. R. B., C.C.A. 
2, 113 P.2d 202, modified on other 
grounds Phelps Dodge Corp. v. N. 
R. R. B., 61 S.Ct. 845, 313 U.S. 177, 
85 L.Ed. 1271, 133 A,L.R. 1217. 
Bemedles 

Where employees struck in conse- 
quence of labor disputes while the 
National Labor Relations Board was 
conducting an election, their reme¬ 
dies were unaffected by continuing 
on strike, and, when the employer 
refused to bargain with their cer- 
tlfled bargaining agent, it violated 
the statute and became subject to 
such orders of the board as would 
effectuate the policies of the statute. 
—Black Diamond S. S. Corporation 
V. N. L. R. B., C.C.A.2, 94 F.2d 875, 
certiorari denied 58 S.Ct, 1044, 304 
U.S, 679, 82 L.Ed. 1542. 

70. U.S.—Phelps Dodge Corp. v. N. 

L. R. B., C.C.A.2, 113 P.2d 202, 

. modified on other grounds Phelps 
Dodge Corp. v. N. L. R. B., 61 S. 
Ct. 845, 313 U.S. 177, 85 L.Ed. 1271, 
133 A.L.R. 1217—N. L. R. B. v. 
Carlisle Lumber Co., C.C.A., 99 F. 
2d 533, certiorari denied Carlisle 
Lumber Co. v. N. L. R. B., 59 S. 
Ct. 58-6, 306 U.S. 646, 83 L.Ed. 1045 
—Mooresville Cotton Mills v. N. 
L. R. B., C.C.A.4, 97 F.2d 959. 

The Word “regular," as used in 
provisi on of National Labor Rela- 
tions Act, deflning an employee as 
One whose work has ceased as a 
conseoLuence of a labor dispute and 
who has not obtained any other reg¬ 
ular and substantially equivalent 
employment, means substantially 
the same amount of work from point, 
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Of time as employee had received 
from employer, and words “sub¬ 
stantially equivalent" cover many 
things, including rate of pay, hours, 
working conditions, location of work, 
kind of work, and seniority rights, 
if any.—^N. L. R. B. v. Carlisle Lum¬ 
ber Co., C.C.A.9, 99 F.2d 633, certio¬ 
rari denied Carlisle Lumber Co. v. 
National Labor Relations Board, 59 
S.Ct. 686, 306 U.S. 646, 83 L.Ed. 1045. 

71. U.S.—^N. L. R. B. V. Remington 
Rand, C.C.A., 130 F.2d 919—Wil- 
son & Co. V. N. L. R. B., C.C.A.T, 
120 F.2d 913—N. L. R. B. V. Recd 
& Prince Mfg. Co.. C.C.A.l, 118 F. 
2d 874, certiorari denied Reed & 
Prince Mfg. Co. v. N. L. R. B., 
61 S.Ct. 1119, 313 U.S. 595, 85 L. 
Ed. 1549—Stewart Die Casling 
Corporation v. N. L. R. B., C.C.A. 
7, 114 P.2d 849, certiorari denied 
61 S.Ct. 449, 312 U.S. 680, 85 L.Ed. 
1119—Phelps Dodge Corp. v. N. L. 

R. B., C.C.A.2, 113 F.2d 202, modi¬ 
fied on other grounds Phelps 
Dodge Corp. v. N. L. R. B., 61 S. 
Ct. 846, 313 U.S. 177, 85 L.Ed. 1271, 
133 A.L.R. 1217—N. L. R. B. v. 
Stackpole Carbon Co., C.C.A.3, 105 
F.2d 167, certiorari denied Stack¬ 
pole Carbon Co. v. N. L. R. B., 60 

S. Ct. 142, 308 U.S. 605, 84 L.Ed. 
606, opinion supplemented 128 F. 
2d 188—Black Diamond S. S. Corp. 
V. N. L. R. B., C.C.A.2, 04 P.2d 875, 
certiorari denied 68 S.Ct. 1044, 304 
U.S. 579, 82 L.Ed. 1542—Jelfery- 
De Witt Insulator Co. v. N. L. R. 
B., C.C.A.4, 91 F.2d 134, certiorari 
denied 68 S.Ct. 55, 302 U.S. 731, 
82 L.Ed. 565. 

W.Va.—^Homer Laughlin China Co. v. 

Hix, 37 S.E,2d 649. 

Guiltless employer 
Strikers remain employees, and 
are protected against unfair labor 
practices, even though employer has 
not been guilty of any unfair labor 
practice, provided strike is in con¬ 
nection with a current labor dispute. 
—N. L. R. B. v. Lightner Pub. Corp. 
of Illinois, C.C.A.7, 113 F.2d 621. 
Strike prior to passage of statute 
Where strlking employees were 
continuing their efCorts to induce 
compliance with their demands, and 
employer, although work had been 
resumed, had not yet secured a full 
complement of woi’kers at time al- 
leged unfair labor practice took 
place, striking employees were thfen 
“employees" within meaning of Na¬ 
tional Labor Relations Act, notwith- 
standing strike had begun and work 
had been resumed prior to passage of 
act with warning to strikers to re¬ 
turn to work if they desired to re¬ 
main employees.—Standard Lime & 
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mere quitting of work by an employe^, ii1 eircum- 
Stances which do not definitely preclude fiifther 
negotiations, does not necessarily terminate the re- 
lationship of employer and employee.'^^ 

The statutes, however, do not hold the employ- 
ment relationship in statu quo in the absence of 
wrongful conduct on the part of the employer and 
of rightfui conduct on the part of employees.'^3 The 
empisyer-employee relationship may be terminated 
for proper cause,'^^ such as unlawful conduct of the 
employee,75 and it has been held that participants 
'in a strike who engagc in unlawful conduct toward 
the employer and nonstriking employees retain their 
■status as employees only at the discretion of the em- 
■ployerJ^ The implied termination of an employer- 
-cmployee relationship, by reason of unlawful con- 
■cluct in labor controversies, applies only to those 
actually participating in the violence and their 
.aiders and abettors.^'^ Under some statutes, an 
^employee who is guilty of an unfair labor practice 
jnay lose his status as an employee,'^^ and the labor 
relatjons board has the authority to determine in 
a labor dispute whether the act of an employee is 


§ 28(14) 

a complete and irrevocable termination of the em¬ 
ployee status,'^® but the employer-employee relation 
is not to be dissolved because of differing ideas as 
to the right of collective bargaining or union mem- 

bership.SO 

Where a sit-down strike developed into a general 
strike but the employer solicited all former em¬ 
ployees to return to their jobs, the employer has 
been held to be precluded from claiming that the 
sit-down strikers have lost their status as em¬ 
ployees. si Former employees who were dischargcd 
or who left their employment prior to the effective 
date of the statute are not ^'employees’^ within the 

statute.S^ 

§ 28(14). Responsibility for Acts of Agents 

Generally, an employer Is responsible under the Na¬ 
tional Labor Relations Act and similar statutes for the 
actions and statements of supervisory employees and 
others who have actual or Implied authority to represent 
him. 

As a general rule, an employer is responsible un¬ 
der the National Labor Relations Act, 29 U.S.CA. 
§ 151 et seq, and similar statutes for the actions and 


Stone Co. v. N. L. R. C.O.A.4, 97 
F.2d 531. 

72. W.Va.—Hoxner Laughlin Ohina 
Co. V. Hix, 37 S.B.2d €49. 

73. U.S.—N. L. R. B. V. Sands Mfg. 
Co., C.C.A.e, 96 P.2d 721. certiorari 
granted 59 S.Ct 91, 30'5 U.S. 586, 
€3 L.Ed. 370, afflrmed 59 S.Ct. 508, 
306 U.S. 332, 83 L.Ed. 682. 

74. U.S.—Home B-eneficial Life Ins. 
Co. V. N. L. R. B., O.C.A., 159 F. 
2d 280. 

Pa.—In re Lehrman, Com.Pl., '62 
Dauph.Co. 1. 

Violatiou of compauy xules 
Employees who did not strike but 
continued to work without reporting 
in the morning as roguired by com- 
pany rule and were discharged for 
violation of the rule ceased to be 
employees on date of discharge, and 
fact that such employees subse- 
quontly associated themselves with 
the strikers did not improve their 
position or gain the right to rein- 
slatement as strikers.—Home Bene- 
ficial Life Ins. Co. v. N. L. R. B„ 
C.C.A.4, 159 F.2d 280. 

Suspenslon of work 
As respects whether employer-em¬ 
ployee relation continued to exist 
during lay-off period, ten-day shut- 
down resulted in "suspension of 
work," and not "termination of 
work."~North Whittier Heights Cit¬ 
rus Ass'n V. N. L. R. B., C.C.A.9, 109 
p.2d 76, certiorari denied 60 S.Ct. 
1075, 310 U.S. 632,. 84 L.Ed. 1402, re- 
hearing denied 61 S.Ct. 54, 311 U.S. 
?24, 85 L.Ed. 472. 


75. U.S.—Wilson & Co. v. N. L. R. 
B„ C.C.A.7, 120 F.2d 913—Standard 
Lime & Stone Co. v. N. L. R. B., 
C.C.A.4, 97 F.2d 681. 

N.T.—New Tork State Labor Rela¬ 
tions Bd. V. Union Club of City 
of N. T., 52 N,T.S.2d 74, '268 App. 
Div. '51'6, reversed on other grounds 
68 N.E.2d 29, '295 N.T. 916. 
Trespass or vloIcnce 
Provision of the National Labor 
Relations Act deflning term ‘‘em¬ 
ployee" as including any indlvidual 
whose work shaTl cease as a conse- 
quence of any current labor dispute 
or because of any unfair labor prac¬ 
tice does not invest those who go on 
strike with an immunity from dis¬ 
charge for acts of trespass or vio¬ 
lence against emplo'yer’s property 
which they would' not have enjoyed 
had they remained at work, as 
against contention that status of 
employees continued, despite dis- 
diarge for unlawful' conduct, by vir- 
tue of such provision.—N. L. R. B. 
V. Pansteel Metallurgical Corpora¬ 
tion, '59 SVCt. 4'90, 306 U.S. 2'40, 83 
L.Ed., 62'7, 123 A.L.R. 699. 

76. U.S.—N. L. R. B. v. OTiio Cal¬ 
cium Co'., C.C;A.6‘, 13'3 F.2d 721. 

77. U.S.—N. L. R. B'. v. Fansteel 
Metallurgical Corporation, 59 S.Ct. 
490, 306 U.S. 24'0; 83 L.Ed*. 627, 
123 A.L.R. 599—N. L. R. B. v. Chio 
Calcium Cb., C.C.A., 133 F.2d 7'2'1. 

78. Wis.—Hotel and Restaurant 
Employees'' International Alliance, 
Local Noj 122' V. 'Wisconsln Em¬ 
ployment Relations Boaard» i294 N. 


W. 632, 23.6 'Wls. 329, rehearing de¬ 
nied 295 N.W. 634, 236 Wis. 329, 
certiorari granted 62 S.Ct. 65, 314 

U. S. 590, 86 L.Ed. 476. afflrmed 62 
S.Ct. 706, 316 U.S. 437, 86 L.Ed. 
946. 

Subse^uent srestraluts 
When employee wlthdraws from 
employment, he is free to speak, but 
his right to coerce his former em¬ 
ployer is limited by the act, and, 
except as his acts affect employer, 
employee is under no restraint.—^Ho- 
tel and Restaurant Employees’ In¬ 
ternational Alliance, Local No. 122 v. 
Wisconsin Employment Relations 
Board, supra. 

79. Wls.—Appleton Chair Corpora¬ 
tion V. United Brotherhood of Car- 
penters & Joiners, Millmen’s Local 
No. 1748, 1 N.W;2d 188, ‘239 Wis. 
337. 

80. Wis.—Appleton Chair Corpora¬ 
tion V. United Brotherhood of Car- 
penters & Joiners, Millmen’s Local 
No. 1748, supra. 

81. U.S.—Stewart Ele Castlng Cor¬ 
poration V. N. L. R. B., C.C.A.7, 114 
F.2d 849, certiorari denied 61 S.Ct. 
449, 312 U.S. 680, 85 L.Ed. 1119. 

812. U.S.—Phelps Dodge Corporation 

V. N. L. R. B., C.C.A.2, Ill3 F.2d 
202 , modified on other grounds 
Phelps Dodge Corporation v. N. 

' L. R. B., 61 S.Ct. 84'5, 313 U.S. 177, 
85 L.Ed. 1271, 133 A.L.R. 1217— 
N. L. R. B. V. National Casket Co., 
f C.C.A.2, 107 P.2d 902. 
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statements of supervisory employees who have actu- 
al or implied authority to represent such as 

foremen who exercise some authority over em¬ 
ployees and are in a position to translate to subordi- 
nates the policies and desires of the management;84 
and the employer may likewise be responsible for 
the actions and statements of other persons who 
have actual or implied authority to represent him.S5 
Such responsibility has been held to follow from 
provisions of the statutes defining the term “em- 


ployer*^ as including persons acting in the interest 
of an employer or as his agent,86 and from appli- 
cation of the doctrine of respondeat superior.87 

Although there is some authority holding that 
the employer^s liability depeiids on whethcr the con- 
duct complaiiied of was within the scope of the au¬ 
thority of the supervisory employees as agents,SS 
it is generally held that an employer is not responsi¬ 
ble for the conduct of his supervisory employees 
with respect to unfair labor practices on the striet 


83. U.S.-^ink-Belt Co. v. N. L. R. 

B. , 61 S.Ct. 3'58, 311 U.S. 584, 85 
L.Bd. 368—Independent Union of 
Craftsmen v. N. L. R. B., 61 S.Ct. 
358, 311 U.S. 584, 85 L.Ed. 368— 
N. Li. R. B. V. Blyria Tei. Co., C. 

C. A.6, 158 P.2d 868—Elastic Stop 
Nut Corporation v. N. L. R. B., C- 
C.A.8, 142 F.‘2d 371, certiorari de- 
nied 65 S.Ct. 55. 323 U.S. 722, 89 
L.Ed. 580—Humble Oil & Refining 
Co. V. N. L. R. B.. C.O,A,5, 140 F. 
2d 777—N. L. R. B. v. Taylor-Col- 
quitt Co., C.C.A.4, 140 P.2d 92— 
N. L. R. B. V. J. G. Bosw^ll Co., 
C.C.A.9, 13'6 F.2d '585—N. L..R. B. 
V. Schaefer-Hitchcock Co., C.C.A. 
9, 131 P.2d 1004—American Smelt- 
ing & Refining Co. v. N. L. R. B., 
C.C.A.6, 128 F.2d 345—N. L. R. B. 
V. Tex-O-Kan Plour Mills Co., C. 
C.A.'5, 122 P.2d 433—Cudahy Pack- 
ing Co. V. N. L. R. B., C.C.A.IO, 118 
F.'2d 295—Atlas Underwear Co. v. 
N. L. R. B., C.C.A.6, 116 F.'2d 1020 
—^Virginia Electric & Power Co. 
V. N. L. R. B., C.C.A.4, 116 F.2d 
414, reversed on other grounds 62 
S.Ct. 344, 314 U.S. 469. 86 L.Ed. 
348—N. L. R. B. v. Ford Motor 
Co., C.C.A.6, 114 F.2d 905,. certio¬ 
rari denied Ford Motor Co. v. N. L. 
R. B., 61 S.Ct. 621, 312 U.S. 889, 85 
L.Ed. 1126—N. L. R. B. v. Sun- 
shine Mining Co., C.C.A.9, 110 F. 
2d 780, certiorari denied Sunshliie 
Mining Co. v. N. L. R. B., 61 S.Ct. 
447, 312 U.S. 678, 85 L.Ed. 1118, 
rehearing denied '61 S.Ct. '619, 312 
U.S. 713, 86 L.Ed. 1144. 

Management representatives 

Where supervisory employees were 
in complete charge of their depart- 
ments, and general manager consid- 
ered their recommendations, the su¬ 
pervisory employees were "manage- 
ment representatives."—N. L. R. B. 
V. Aintree Corporation, C.C.A.7, 132 
F.2d 469, certiorari denied Aintree 
Corporation v. N. L. R. B., 63 S.Ct. 
831, 318 U.S. 774, 87 L.Ed. 1144— 
New Idea v. N. L. R. B., C.C.A.7, 
117 P.2d 617. 

G-eneral superintendent 

Acts of general superintendent, 
who was in authority over compa- 
ny's employees bound the employer. 
—N. L. R. B. V. Planters Mfg. Co., 
C.C.A.4, 105 F.2d 760, rehearing de¬ 


nied 106 P.2d 524—Virginia Ferry 
Corp. V. N. L. R. B., ■c.C.A.4, 101 F.2d 
103. 

Bookkeeper 

Conduct of employer’s bookkeeper 
in obtaining employees to sign wilh- 
drawals from union in considerat ion 
of wage increase was properly 
chargeable to the employer, Justify- 
ing enforcement of cease and desist 
order, where employer granted wage 
increase in aocordance with prom’se 
made.—N. L. R. B. v. Fitzpatrick & 
Weller, C,C.A.2, 138 F.2d 697. 
Bersonuel comxnittee 

An employer was responsible for 
discrimination practiced by its per- 
sonnel committee in hiring workers 
after reorganizatlon of employer.— 
N. L. R. B. V. Chatlanooga Bakery, 
C.C.A.6, 127 F.2d 201, certiorari de¬ 
nied Chattanooga Bakery v. N. L. 
R, B., 63 S.Ct. il'57, 317 U.S. 676, 87 
L.Ed. 543. 

Shipplng master 

Although shipping master was not 
an employment manager, where on 
some occasions he rejected applicants 
as not qualified and some men were 
employed without being interviewed 
by anyone other than the shipping 
master, the shipping master’s con¬ 
duct was 'ascribable to the employer. 
—N. L. R. B. V. Cities Service Oil 
Co., C.C.A.2, 129 F.2d 933. 

Sffect of coutract 
Where contract between building 
owner and maintenance company did 
not terminate the employer status 
of building owner, statements and 
acts of ofliicials of maintenance com¬ 
pany were chargeable to building 
owner.—Butler Bros. v. N. L. R. B., 
C.C.A.7, 134 F.2d 981, certiorari de¬ 
nied 64 S.Ct. 203, 320 U.S. 789, 88 L. 
Bd. 475, and Wasleft v. N. L. R. B., 
64 S.Ct. 204, 320 U.S. 789, 88 L.Ed. 
475. 

84. U.S.—N. L. R. B. v. Jas. H. Mat- 

thews & Co., C.C.A.3, 166 F.2d 706 
—R. R. Donnelley & Sons Co. v. N. 
L. R. B., C.C.A.7, 166 F.2d 416, cer¬ 
tiorari denied 67 S.Ct. 624—N. L.. 
R. B. V. Blair Quarries, C.C.A.4, 152 
F.2d 26—N. L. R. B. v. Glenn L. 
Martin-Nebraska Co., C.C.A.8, 142 
I F.2d 371—N. L. R. B. v. Fitzpat- 
1 rick & Weller, C.C.A.2, 138 P.2d 
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697—N. L. R. B. v. Faultless Cas- 
ter Corporation, C.C.A.7, 135 F.2d 
559—N. L. R. B. v. Aintree Corpo¬ 
ration, C.C.A.7, 132 F.2d 469, cer¬ 
tiorari denied Aintree Corporation 
V. N. L. R. B., 63 S.Ct. 831, 318 U. 
S. 774, 87 L.Ed. 1144—N. L. R. B. v. 
Algoma Nqt Co., C.C.A.7, 124 P.2d 
730, certiorari doniod Algoma Net 
Co. V. N. L. R. B., 62 S.Ct. 1311, 
316 U.S. 706, 86 L.Ed. 1773—N. L. 
R. B. V. Niles Fire Brick Co., C. 
C.A.6, 124 F.2d 366, certiorari de¬ 
nied Niles Pire Brick Co. v. N. L. 

R. B., 62 S.Ct. 044, 316 U.S. 664, 
86 L.Ed. 1740—N. L. R. B. v. Jahn 
& Ollier Engraving Co., C.C.A.7, 
123 F.2d 589—N. L. R. B. v. Bra- 
shear Freight Lines, C.C.A.8, 119 F. 
2d 370—Solvay Process Co. v. N. 
L. R. B., C.C.A.5, 117 F.2d 83, cer¬ 
tiorari denied 61 S.Ct. 1121, 313 U. 

S. 596, 85 L.Ed. 1649—N. L. R. B. 
V. Skinner & Kennedy Stationery 
Co., C.aA.8, 113 F.2d 667. 

85. U.S.—N. L. R. B. V. Taylor- 
Colquitt Co., C.C.A.4, 140 P.2d 92. 

Foremau’s wlfe 

U.S.—N. L. R. B. V. Taylor-Colquitt 
Co., supra. 

Statements by attomey for employ¬ 
er that implied threats to close the 
piant or to move It olsewherc were 
properly considored by the board in 
determining whether there had been 
coercion of employees by employer. 
—N. L. R. B. V. Winona Textile 
Mills, C.C.A.8, 160 P.2d 201. 

Industrlal relatlous couusellor 
U.S.—Reliance Mfg. Co. v. N. L. R. 

B. , C.C.A.7, 125 P.2d 311—Atlas 

Undorwear Co, v. N. L. R. B., C. 

C. A.6, 116 F.2d 1020. 

83. U.S.—N. L. R B.. v. Taylor- 

Colquitt Co., C.C.A.4, 140 F.2d 92. 
I->a.—In re Ewart, 42 Pa.Dist. & Co. 
307. 

87. U.S.—Swift & Co. V. N. L. R. B., 
C.C.A.IO, 106 F.2d 87—Virginia 
Ferry Corporation v. N. L. R. B., 
C.C.A.4, 101 F.2d 103. 

88 . U.S.—^Western Union Telegraph 
Co. V. N. L. R. B., C.C.A.2, 113 F.2d 
992. 
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theory of agency or respondeat superior, but on 
the broader premise that the employer may be given 
an unlawful advantage by reason of unlawful con- 
duct of siibordinates in furtherance of the employ- 
er’s known attitude or policy.^^ The controlling 
consideration is not the culpability of the employer, 
or the conventional representation of the master by 
an employee, but whether employees have been sub- 
jected to prohibited compulsions flowing from the 
employer^s economic power, the use of which the 
employer could and should have prevented.^O In 
othcr words, the prevailing test of the employer^s 
rcponsibility is not whether the supervisory em- 
ployee’s acts yvevQ authorized by the employer, but 
whether the employees subjected to the unlawful 
practices had reasonable cause to believe that the 
supervisors were acting for, and on behalf of, the 
management,9i and it is generally held that acts of 
supervisory employees may bind the employer, even 
though they would not have this effect under the 
doctrine of respondeat supcrior.92 So the employer 
has the duty, on learning of unlawful acts or state- 


§ 28(14) 

ments of supervisory employees, to take steps to 
remove any effects of such action in order to avoid 

liability therefor.^3 

In determining whether it could reasonably be 
inferred that the conduct of supervisory employees 
represented the attitude of the employer so as to 
bind the latter, a number of factors may be consid- 
ered, including the actual authority of the super¬ 
visory employees, their strategia position to trans¬ 
late to subordinates the managemenfs policies and 
desires, the employee^s previous union attitude, fa- 
voritism of the employer, and the employer^s failure 
to renounce acts of supervisory officials and an- 
nouiice its impartiality.^^ However, all such factors 
need not be present in order to impose liability on 
the employer, and one or more may be sufficient to 
authorize the inference that the supervisory em¬ 
ployee spoke for the employer.^S When other evi- 
dence of the employee^s agency for the employer is 
lacking, supervisory or disciplinary authority suf- 
fices,96 but lack of such authority only makes it 
necessary to show the agency in other ways.97 


89. XJ.S.—H. J. Heinz Co. v. N. L. R. 

B. , G1 S.Ct. 320, 311 U.S. 514, 86 L. 
Bd. 309—Boeing Airplane Co., 
Wichita Divisi on, v. N. L. R. B., 

C. C.A.IO, 140 F.2d 428. 

90. XJ.S.—International Ass’n of Ma- 
chinists, Tool & Die Makers Lodge 
No. 35 V. N. L. R. B., App.D.C., 
61 S.Ct. 83, 311 U.S. 72, 85 L.Ed. 
50, rehearing denied 61 S Ct. 314, 
Sll U.S. 729, 85 LEd. 474—N. L. 
R. B. V. Laister-Kauffmann Air- 
craft Corporation, C.C.A.8, 144 F.2d 
9—Birmingham Post Co. v. N. L. 
R. B., C.C.A.5, 140 P.2d 638. 

Sulbjectiv© test 

Views expressed by cmployer's su¬ 
pervisors become important in de¬ 
termining whether employees have 
reasonable ground to believe that su¬ 
pervisors, in discouraging unioniza- 
tion or interfering in any way with 
their free choice of a bargaining 
agency, represent the views of the 
management: the test is not objec- 
tive, but subjective, from standpoint 
of employees.—N. L. R. B. v. Mt. 
Clemens Pottery Co., C.C.A.6, 147 P. 
2 d 262. 

91. U.S.—Link-Belt Co. v. N, L. R. 
B., 61 S.Ct. 358, 311 U.S. 584, 85 
L.Ed. 368—Indopondent Union of 
Craftsmen v. N. L. R. B., 61 S.Ct. 
358, 311 U.S. 584, 85 L.Ed. 368— 
International Ass'n of Machinists, 
Tool and Die Makers Lodge No. 35, 
V. N. L. R. B., App.D.C., 61 S.Ct. 83, 
311 U.S. 72, 85 L.Ed. 50, rehearing 
denied 61 S.Ct. 314, 311 U.S. 729, 
85 L.Ed. 474—Birmingham Post 
Co. V. N. L. R. B., C.C.A.5, 140 F.2d 
638—^N. L. R. B. v. Security Ware- 
house & Cold Storage Co., C.C.A.9, 


136 P.2d 829—North Cardina Pin- 
ishing Co. v. N. L. R. B., C.C.A.4, 
133 F.2d 714, certiorari denied 64 
S.Ct. 39, 320 U.S. 738, 88 L.Ed. 437 
—N. L. R. B. V. Cities Service Oil 
Co., C.C.A.2. 129 F.2d 933—N. L. R. 
B. V. Continental Oil Co., C.C A., 
121 P.2d 120—National Labor Re- 
lations Board v. Pacific Gas &, 
Electric Co., C.C.A.9, 118 F.2d’ 780. 
Acts cozLsldered iu setting 
Under National Labor Relations 
Act, acts of supervisory officials are 
not viewed in vacuo but are to be 
taken in their setting.—N. L. R. B. v. 
Brown Co., C.C.A.1, 160 P.2d 449. 

Acts of coercion and intimldation 
by supervisory employees may be 
restrained and their resumption in- 
terdicted, evcn in absence of ciear 
demonstration of prior authoriza- 
tion or subsequent ratiflcation by 
the employer, at least where the 
circumstances are such as to induce 
in subordinate employees a reason¬ 
able apprehension that the acts con- 
demned reflect the policy of the em¬ 
ployer.—Consumens Power Co. v. N. 
L. R. B., C.C.A.6, 113 P.2d 38. 

An employer may galn no advan- 
tage from the acts of those who rea¬ 
sonably may be regarded by em¬ 
ployees as representing the policy of 
the management.—^Atlas Underwear 
Co. V. N. L. R. B., C.C.A.6, 116 F.2d 
1020. 

92, U.S.—Link-Belt Co. v. N. L. R. 
B., 61 S.Ct. 358, 311 U.S. 584, 85 
L.Ed. 368—Independent Union of 
Craftsmen v. N. L. R. B., 61 S.Ct. 
358, 311 U.S, 584, 86 L.Ed. 368— 
International Ass’n of Machinists, 

I Tool and Die Makers Lodge No. 35, 
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V. N. L. R. B., App.D.C., 61 S.Ct. 
83, 311 U.S. 72. 85 L.Ed. 50, re¬ 
hearing denied 61 S.Ct. 314, 311 
U.S. 729, 85 L.Ed. 474—Birming¬ 
ham Post Co. V. N. L. R. B., C.C. 

A. '6, 140 F.2d 638—N. L. R. B. v. 
Lettle Lee, Inc., C.C.A.9, 140 F.2d 
243—N. L. R. B. v. American Creo- 
soling Co., C.O.A.6, 139 P.2d 193, 
certiorari denied 64 S.Ct. 937, 321 
U.S. 797, 88 L.Ed. 1086—N. L. R. 

B. V. Moench Tanning Co., C.C.A. 
2, 121 F.2d 951—N. L. R. B. v. 
Pacific Gas & Electric Co., C.C.A.9, 
118 F.2d 780. 

The question is not one of legal 
liability of the employer in damag(^ 
or for penalties on the principies of 
agency or respondeat superior, but 
only whether the statute condemns 
such activities as unfair labor prac¬ 
tices as far as the employer may 
gain from them any advantage in the 
bargaining process of a kind which 
the statute proscribes.—H. J. Heinz 
Co. V. N. L. R. B., 61 S.Ct. 320, 311 
U.S. 514, 85 L.Ed. 309. 

93. U.S.—N. L, R. B. v. Aluminum 
Goods Mfg. Co., C.C.A.7, 125 F.2d 
363. 

94. U.S.—N. L. R. B. v. Pacific Gas 
& Elee. Co., C.C.A.9, 118 P.2d 780. 

95. U.S.—N. L. R. B. v. Pacific Gas 
& Elee. Co., supra. 

9a D.C.—International Ass’n of 
Machinists, Tool and Die Makers 
Lodge No. 35, v. N. L. R. B., 110 
F.2d 29, 71 App.D.C. 175, affirmed 
61 S.Ct. 83, 311 U.S. 72, 85 L.Ed. 
50, rehearing denied 61 S.Ct. 814. 
311 U.S. 729, 86 L.Ed. 474. 

I 97. D.C.—International Ass'n of 
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If supervisory employees ■ occupy positions of aii- 
thority and may be reasonably regarded as repre- 
senting the employer^s policy, their acts and state- 
ments bind the employer, even though they are only 
minor supervisory officials,®® not having the power 
to hire and discharge directly,^^ and notwithstand- 
ing they are eligible to union membership,! and are 
included in an appropriate unit for collective bar- 
gaining.2 However, the mere fact that employees 
are characterized as ''supervisory” does not of it- 
self establish that they are vested with such appar¬ 
ent authority as to bind the employer by their acts,^ 
at least where there is no proof of knowledge of 
their activities by the management or authorization 
thereof,^ and there is no evidence of open or covert 
opposition or hostility on the part of the employer 


to employee self-organization or to a particular un¬ 
ion or favoritism of another.5 

When the unlawful activities of supervisory em¬ 
ployees are sporadic and do not reflect the attitude 
of the employer otherwise indicated, the latter ordi- 
narily will not be responsible for such activities.® 
Accordingly, isolated or casual expressions of mi¬ 
nor supervisory employees, constituting nothing 
more than the utterance of individual views not 
authorized by the employer and not of such char¬ 
acter or made under circumstances reasonably cal- 
culated to give rise to the conclusion that they are 
an expression of his policy, do not bind the em¬ 
ployer.However, the number of statements made 
by supervisory employees, their nature and sub- 
stance, the time at which they were made, the con- 


Machinists, Tool and Die Makers | 
Lodge No. 35 v. N. D. R. B., supra. 

98. D.C.—International Ass’n of 
Machinists, Tool and Die Makers 
Lodge No. 36, v. N. D. R. B., su-' 
pra. 

99 . TJ.S.—N. D. R. B. v. Link-Belt 
Co., 61 S.Ct. 358, 311 U.S. 584, 85 
L.Ed. 368—N. L. R. B. v. Independ- 
ent Union of Craftsmen, 61 S.Ct. 
358, 311 U.S. 684, 85 L.Ed. 368~-N. 
L, R. B. V. Clinton Woolen Mfg. 
Co., C.C.A.6, 141 F.2d 763—N. L. 
R. B. V. Montgomery Ward & Co., 
C.C.A.9, 138 F.2d 676, 146 A.L.R. 
1045—N. L. R. B. V. Aintree Corp., 
C.C.A.7, 132 P.2d 469, certiorari de- 
nied Aintree Corp. v. N. L. R. B., 
63 S.Ct. 831, 818 U.S. 774, 87 L. 
Ed. 1144—N. L. R. B. v. Continen¬ 
tal Oil Co., C.C.A., 121 P.2d 120— 
New Idea v. N. L. R. B., C.C.A.7, 
117 P.2d 517—N. L. R. B. v. Chi- 
cago Apparatus Co., C.C.A,7, 116 
F.2d 763. 

1 . U.S.—N. L. R. B. V. Aintree 
Corp., C.C.A.7. 132 P.2d 469, cer¬ 
tiorari denied Aintree Corp. v, N. 
L. R. B.. 63 S.Ct. 831, 318 U.S. 
774, 87 L.Ed. 1144—^New Idea v. 
N. L. R. B., C.C.A.7, 117 P.2d 617. 

2. U.S.—N. L. R. B. V., Christian 
Board of Publication, C.C.A.8, 113 
F.2d 678. 

3. U.S.—N. L. R. B. V. Scullin Steel 
Co., C.aA.8. 161 F.2d 143—N. L. R. 
B. V. Sun Shipbuilding* & Dry Dock 
Co., C.C.A.3, 135 P.2d 15—N. L. R. 
B. V. Arma Corporation, C.C.A.2, 
122 F.2d 153—N. L. R. B. v. Ma- 
thieson Alkali Works, C.C.A.4, 114 
F.2d 796—^Ballston - Stillwater 
Knitting Co. v. N. L, B. B., C.C.A. 
2, 98 P.2d 758. 

4. U.S.—Kansas City Power & 

Light Co. V. N. L. R. B., C.C.A.8, 
111 P.2d 340. 

5. U.S.—N. L. R. B. V. J. L. Bran¬ 
dei» & Sons, C.C.A.8, 145 F.2d 556 


— ^N. L. R. B. V. Sun Shipbuilding' 
& Dry Dock Co., C.C.A.3, 136 F.2d 
16. 

e. U.S.—N. L. R. B. V. Clinton 
Woolen Mfg. Co., C.C.A.6, 141 F. 
2d 753—^Nevada Consol. Copper 
Corporation v. N. L. R. B., C.C.A. 
10, 122 P.2d 687, reversed on other 
grounds 62 S.Ct. 960, 316 U.S. 106, 
86 L.Ed. 1305—Wilson & Co. v. 
N. L. R. B., C.C.A.7, 120 P.2d 913 
—E. I, Du Pont De Nemours & 
Co. V. N. L. R. B., C.C.A.4, 116 F. 
2d 388, certiorari denied N. L. R. 
B. V, B. I. Du Pont De Nemours 
& Co., 61 S.Ct. 969, 313 U.S. 671, 
85 L.Ed. 1529—^Association of 
Chemical Employees at Belle 
Works of E. I. Du Pont De Ne¬ 
mours & Co. V. N. L. R. B., C.C.A. 

4, 116 F.2d 388, certiorari denied 
N, L. R. B. V. Association of 
Chemical Employees at Belle 
Works of E. I. Du Pont De Ne¬ 
mours & Co., 61 S.Ct. 969, 313 U. 

5. 571, 85 L.Ed. 1529—N. L. R. B. 
V. Mathieson Alkali Works, C.C.A. 
4, 114 F.2d 796. 

isolated. and unrelated incldents 
Inference of employer^s liability 
for violation of act will not be 
drawn from a small number of iso¬ 
lated and unrelated incidents by 
minor oflicials, especially when they 
are susceptible of different construc- 
lions, and especially when consid- 
ered in light of employer's fair at¬ 
titude toward union.—^N. L. R. B. 
V. Shenandoah-Dives Mining Co., C. 
C.A.10, 145 F.2d 642. 

7. U.S.—N. L. R. B. V. Reynolds 
Intern. Pen Co., C.C.A.7, 162 P.2d( 
680—Keystone Steel & Wire Co. v. 
N. L. R. B„ C.C.A.7, 155 P.2d 653, 
vacated on other grounds 68 S. 
Ct. 214—N. L. R. B. V. Fairmont 
Creamery Co., C.C.A.10, 144 F.2d 
128—Utah Copper Co. v. N, L. R.| 
B., C.C.A.10, 139 F.2d 788, cer¬ 
tiorari denied Independent Ass’n 
of Mill Workers v. National La-I 
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bor Relatlons Board, 64 S.Ct. 946, 
322 U.S. 731, 88 L.Ed. 1566—Quak¬ 
er State Oil Refining Corporation 
V. N. L. R. B., C.C.A.3, 119 F.2d 631 
—Association of Chemical Em¬ 
ployees at Belle Works of E. I. 
Du Pont De Nemours & Co. v. N. 
L. R. B., C.C.A.4, 116 F.2d 388, cer¬ 
tiorari denied N. L. R. B. v. Asso¬ 
ciation of Chemical Employees at 
Belle Works of E. L Du Pont De 
Nemours & Co., 61 S.Ct. 959, 313 
U.S. 673, 86 L.Ed. 1620—E. I. Du 
Pont De Nemours & Co. v. N. L. 

R. B., C.C.A.4, 116 P.2d 388, cer¬ 
tiorari denied N. L. R. B. v. E. 
I. Du Pont De Nemours & Co., 61 

S. Ct. 959, 313 U.S. 571, 85 L.Ed. 
1529—Martel Mills Corporation v. 
N. L. R. B., C.C.A.4, 114 P.2d 624 
—N. L. R. B. V. Whittier Mills 
Co., C.C.A.5, 111 F.2d 474. 

Voters at election 
Where assistant foremen who 
spent at least eighty per cent of 
their time In working and only the 
remainder in supervision and direc- 
tion were permitted to vote without 
objection in election supervised by 
board, after the election employer 
could not be held responsible for 
what some of such voters sald lo 
each other on theory that their state- 
monts constituted unfair labor prac- 
tice.—N. L. R. B. v. Jas. H. Mat- 
thews & Co., C.C.A.3, 156 F.2d 706. 

An anti-union petitlon circulat ed 
in employer's store during working 
hours shortly before election to de- 
termine whether a particular union 
should be collective bargaining rep- 
Tesentative of employees and slgned 
only by persons who had been de- 
clared eligible to vote at election was 
not binding on employer so as to 
constitute an unfair labor practice 
'in viow of employer's established 
policy of allowing free expression 
by employees on labor matters.— 
,N. L. R. B. V. J. L. Brandeis & Sons,. 
iC.C.A.8, 146 F.2d 556. 
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ditions under which they were made, and other cir- 
cumstan-ces in their totality may warrant the con- 
clusion that they were more than mere casual or 
desultory expressions of individual views, unrelat- 
ed to the policy of the employer.8 Punitive action 
taken against employees by a supervisory offidal in 
pursuance of a purely personal grievance rather 
than as a labor practice of management does not 
bind the employer.9 

Effeci of employer^s instructions to supervisory 
employees. An employer may not disclaim responsi- 
bility for acts of supervisory employees by express 
orders to them not to engage in unfair labor prac- 
tices where they had definite indicia of authority to 
act for the employer,or it appeared that the un- 
lawful conduct had the employer^s acquiescence, ap- 
proval, or support,il especially where the employer 
did not communicate to other employees its instruc¬ 
tions as to its policy, and the other employees were 
justified in believing that the supervisory employees 


were acting as the employer^s representatives.^2 So, 
also, instructions not to engage in certain unlawful 
activities will not save the employer from responsi- 
bility for other unlav/ful activities by supervisory 
employeesAS PTowever, an isolated act in violation 
of express instructions is not to be imputed to the 
employer.l^ 

§ 28(15). Employees’ Organizations 

Undep the National Labop Relations Act and similar 
statutes, employees are secured in their right to seif- 
organiration, to form, Join, or assist labor organizations, 
and to deal with their employer collectively through rep- 
resentatives of their own choosing. 

Under the National Labor Relations Act, 29 U,S. 
C.A. § 157, and similar statutes, employees are se¬ 
cured in their right to self-organization, to form, 
join, or assist labor organizations, and to deal with 
their employer collectively through representatives 
of their own choosing,!^ and such right compre- 
hends whatever may be appropriate and lawful to 


8. U.S.—N. L. R. B. V. Pairmont 
Creamery Co., C.C.A.10, 144 P.2d 
128—N. L. R. B, V. Mathieson Al- 
kali W^orks, C.C.A.4, 114 P.2d 796. 
The continued course of couduct 

consisting in part of statements or 
comments of foreman and other 
employees having supervisory au¬ 
thority, in conncction with other cir- 
cumstances, may in its totality con¬ 
stitute tnterference, restraint, coer- 
clon, and domination in respect of 
the right of self-organization within 
meaning of the act,—N. L. R. B. v. 
Fairmont Creamery Co., C.C.A.10, 
144 P.2d 128—Utah Copper Co. v. 
N. L. R. B., C.C.A.10, 139 P.2d 788, 
certiorari denled Independent Ass’n 
of Mill Workers v. N. L. R. B., 64 
S.Ct. 946, 322 U.S. 731, 88 L.Bd. 1566. 

9. U.S.—N. L. R. B. V. Citizen-News 
Co., C.C.A.9, 134 P.2d 962. 

10. U.S.—N. L. R. B. V. East Texas 
Motor Preight Lines, C.C.A.6, 140 
F.2d 404—N. L. R. B. v, Franks 
Bros. Co„ C.C.A.l, 137 P.2d 089, 
affirmed 64 S.Ct. 817, 321 U.S. 702, 
88 L.Ed. 1020—North Carolina 
Pinishing Co. v. N. L. R. B., C.C. 

A.4, 133 P.2d 714, certiorari denied 
64 S.Ct. 39. 320 U.S. 738, 88 L. 
Ed. 437—Oughton v. N. L. R. B., 
C.C.A.3, 118 F.2d 486, certiorari 
denied 62 S.Ct. 486, 315 U.S. 797, 
86 L.Ed. 1198, and Gibbs v. N. 
L. R. B., 62 S.Ct. 486, 316 U.S. 797, 
86 L.Ed. 1198—Solvay Process Co. 
V. 3Sr. L. R. B., C.C.A.5, 117 P.2d 
83, certiorari denied 61 S.Ct. 1121, 
313 U.S. 696, 85 L.Bd. 1649—1^. 
L. R. B. V. Mathieson Alkali 
Works, C.C.A.4, 114 P.2d 796. 

Bxceedlng Instructions / 

Even if instructions by employer 
during strike to its operating super- 
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intendents to inform employees by 
telephone that their jobs were open 
did not establish coercion, proof that 
superintendent exceeded instructions 
and said things forbidden would be 
attributed to employer.—N*. L. R. B. 
V. Montgomery Ward & Co., C.C.A.9, 
133 P.2d 676, 146 A.L.R. 1045. 

11. U.S.—N. L. R. B. V. Shenan- 
doah-Dives Mining Co., C.C.A.10, 
145 P.2d 642. 

12. U.S.—N*. L. R. B. V. Blrd Mach. 
Co., C.C.A.l, 161 P.2d 689—North 
Carolina Pinishing Co. v. N. L. R. 

B. , C.C.A., 133 P.2d 714, certiorari 
denied 64 S.Ct. 39, 320'U.S. 738, 88 
L.Ed. 437—H. J. Heinz Co. v. N. 
L. R. B., C.C.A.6, 110 P.2d 843, 
affirmed 61 S.Ct. 320, 311 U.S. 614, 
85 L.Bd. 309. 

13. U.S.—P. W. Woolworth Co. v. 
N. L. R. B., C.C.A.2, 121 P.2d 658. 

14. U.S.—^N. L. R. B. v. Montgom¬ 
ery Ward & Co., C.C.A.8, 157 F.2d 
486—N. L. R. B. v. Standard Oil 
Co., C.C.A.10, 124 P.2d 895—E. I. 
Du Pont De Nemours & Co. v. N. 
L. R. B., C.C.A.4, 116 P.2d 388, cer¬ 
tiorari denied N. L. R. B. v. E. I. 
Du Pont De Nemours & Co., 61 
S.Ct. 959, 313 U.S. 571, 85 L.Ed. 
1529—C. G, Conn, Limited, v. N. 
L. R. B., C.C.A.7, 108 P.2d 390. 

15. U.S.—^Nierotko v. Social Sec. 
Bd., C.C.A.Mich., 149 P.2d 273, af- 
flrmed 66 S.Ct. 637, 327 U.S. 368, 
90 L.Ed. 718, 162 A.L.R. 1445— 
N. L. R. B. V. Standard Oil Co., 

C. C.A.10, 124 P.2d 896—N. L. R. 
B. V. American Potash & Chemical 
Corporation, C.C.A.9, 113 P.2d 232, 
129 A.L.R. 874, petition denied 118 
P.2d 630—N. L. R. B. v. Sterling 
Electric Motors, C.C.A.9, 109 P.2d 
194, reheard 112 P.2d 63, set aside 
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on other grounds 114 P.2d 738, 
motion denied Ex parte N. L. R. B., 
61 S.Ct. 67, 311 U.S. 617, 85 L.Ed. 
391, certiorari dismissed N. L. R. 

B. V. Sterling Electric Motors, 61 
S.Ct. 69, 311 U.S. 722, 85 L.Ed. 471 
—N. L. R. B. V. A. S. Abell Co., 

C. C.A.4, 97 P.2d 961. 

Wash.—^United Union Brewing Co. v. 

Beck, 93 P.2d 772, 200 Wash. 474. 
Representative for collective bar- 
gaining in general see infra § 28 
(24). 

Labor uuloxLS are recogulzed as en- 
tities in the National Labor Rela¬ 
tions Act and similar state statutes. 
—Kirkman v. Westchester Newspa- 
pers, 24 N.T.S.2d 860, 261 App.Div. 
181. 

Wages and worklng conditions 
The “self-organization” which con- 
gress seeks to proloct is the “self- 
organization of employees” in deal- 
ing with their employer with respect 
to wages and worklng conditions.— 
N. L. R. B. V. Sterling Electric Mo¬ 
tors, C.C.A.9, 109 P.2d 194, reheard 
112 P.2d 63, set aside on olhor 
grounds 114 P.2d 738; motion denied 
Ex parte N. L. R. B., 61 S.Ct. 67, 
311 U.S. 617, 85 L.Ed. 391, certiorari 
dismissed N. L. R. B. v. Sterling 
Electric Motor.s, 61 S.Ct. 69, 311 U. 
S. 722, 86 L.Ed. 471. 

When right protected 

The protection of the right of em¬ 
ployees to full freedom in self-or- 
ganizational activities should be sub- 
ordinated to the vindication of the 
interests of society as a whole in 
flagrant cases in which the miscon- 
duct of the employee is so violent or 
of such serious character as to ren- 
der the employee unfit for further 
Service, but not in cases in which 
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accomplish and maintain such organxzation.i® Al¬ 
so, some state constitutional provisions guarantee 
to employees the right to organize.^^ However, the 
right o£ workingmen to organize into unions to deal 
with employers is a fundamental one existing apart 
from such statutes,^^ and the National Labor Re- 
lations Act and similar statutes did not create a 
new right to self-organization^9 or repeal any of 
the disabilities of the old right of employees to self- 
organization,20 hut merely broadened the old right 
by protecting it against certain practices which had 
become odious to an enlightened public, and which 
in labor terminology were unfair.21 The right un¬ 
der statute to maintain labor organizations for col¬ 
lective bargaining is a*continuous one, and exists 
after the signing of a collective bargaining agree- 
ment as well as before .22 

Generally, employees may join unions, even 
though they know of their employer^s wish to the 
contrary.23 Labor unions may be organized for the 
purpose of selling the labor of their members on 


stipulated terms,24 securing better working condi- 
tions^S and improved relations with employers,^6 
fixing the hours of labor,27 and arbitrating labor dis- 
putes.28 They may be formed for the purpose of 
obtaining ' employment for their members,^^ or of 
securing control of the work connected with their 
trade^o or favorable terms to their employers in 
the purchase of material, and contracts for such 
persons as employ members of their society.^l They 
may be organized for the purpose of protecting and 
conserving their rights and interests^s against pos- 
sible aggression by the employer,33 or of gaining 
collective bargaining power,24 or of accumulating a 
fund reasonably necessary for the lawful conduct 
of a strike.25 

Independent organizations of employees, if free 
of employer domination, are recognizcd by the stat¬ 
utes as proper agencies to represeiit employees and 
are entitled to recognition as such if they represent 
the free choice of a majority of the employees.^® 
Employees are not compelled to affiliate themseives 


the employee exceeds the bounds of 
lawful conduct In a moment of ex- 
uberance.—N. L. R. B. v. Illinois 
Tool Works. C.C.A.7, 153 P.2d 811. 

The effect of the pendetncy of a 
prooeedixig under the National Labor 
Relations Act to restrain employers 
from exerting pressure on employees 
to join certain union and from dis- 
couraging membership in another 
Union would appropriately extend 
to the practices of the employers to 
which the complaint was addressed, 
but did not reach so far as to sus- 
pend the right of the employees to 
self-organization.—Consolidated Edi¬ 
son Co. of New York v. N. L. R. B,, 
N.Y., 59 S.Ct. 206, 306 U.S. 197, 83 
L.Ed. 126. 

16. U.S.—Thomas v. Collins, Tex., 
66 S.Ct. 315, 323 U.S. 516, 89 L.Ed. 
430, rehearing denied 65 S.Ct. 557, 
323 U.S. 819, 89 L.Ed. 630. 

17. N.Y.—Doipanick v. Triboro 
'Coach Corporation, 18 N.Y.S.2d 
650. 

18. U.S.—EI Paso Electric Co. v. 
Elliott, D.C.Tex., 16 P.Supp. 81. 

Fla.—Paramount Enterprises v. 

Mitchell, 140 So. 328, 104 Fla. 407. 
Right to organize unions generally 
see the C.J.S. title Trade Unions 
§ 4, also 63 C.J. p 656 note 16-p 
658 note 38. 

19. U.S.—^Amalgamated Utility 
Workers v. Consolidated Edison 
Co. of New York, 60 S.Ct. 561, 309 
U.S. 261, 84 L.Ed. 738. 

N.Y.—Barfield v. Standard Oil Co. 
of New Jersey, 14 N.Y.S.2d 627, 
172 Misc. 95. 

Wis.—^Allen-Bradley Local No. 1111, 

' United Electrical, Radio & Machine 


Workers of America v. Wisconsin 
Employment Relations Board, 295 
N.W. 791, 237 Wis. 164, afflrmed 
62 S.Ct. 820, 315 U.S. 740, 86 L.Ed. 
1154. 

20 . N.Y.—-Barfield v. Standard Oil 
Co. of New Jersey, 14 N.Y.S.2d 
627, 172 Misc. 95. 

21 . N.Y.—Barfield v. Standard Oil 
Co. of New Jei'sey, supra. 

22 . U.S.—N. L. R. B. v. Newark 
Morning Ledger Co., C.C.A.3, 120 
F.2d 262, 137 A.L.R. 849, certio¬ 
rari denied Newark Morning Ledg¬ 
er Co. v. N. L. R. B., 62 S.Ct. 363, 
314 U.S. 693, 86 L.Ed. 654. 

23. N.Y.—Michaels v. Hillman, 183 
N.Y.S. 195, 112 Misc. 395. 

24. N.Y.—Maisel v. Sigman, 205 N. 
Y.S. 807, 123 Misc. 714. 

25. U.S.—Coeur D'Alene Consolidat¬ 
ed & Mining Co. v. Mlners' Union 
of Wardner, C.C.Idaho, 61 F. 260, 
19 L.R.A. 382. 

63 C.J. P 660 note 81. 

26. N.Y.—^National Protective Ass'n 
of Steam Fitters & Helpers v. 
Cumming, 63 N.E. 369, 170 N.Y. 
315, 88 Am.S.R. 648, 68 L.R.A. 136. 

63 C.J. P 660 note 82. 

27. Ark.—Meier v. Speer, 132 S.W. 
988, 96 Ark. 618. 

63 C.J. p 660 note 86. 

28. N.Y.—Auburn Draying Co. v. 
Wardell, 124 N.E. 97, 227 N.Y. 1, 
6 A.L.R. 901. 

29. N.Y.—Curren v. Galen, 46 N.E. 
297, 162 N.Y. 33, 67 Am.S.R. 496, 
37 L.R.A. 802. 

30. N.J.—Mayer v, Journeymen 
Stone-Cutters' Ass’n, 20 A. 492, 47 
N.J.Eq. 519. 


31. Ohio.—Parker v. Bricklayers’ 

Union No. 1, 10 Ohio Dec. (Ro- 
print) 468, 21 Cinc.L.Bull. 223, 

afflrmed 61 Ohio St. 603. 

32. U.S.—Alaska S. S. Co. v. Inter¬ 
national Longshorempn’s Ass'n of 
Puget Sound, D.C.Wash., 236 F. 
964. 

63 C.J. p 661 note 91. 

33. Mass.—Snow v. Wheeler, 113 
Mass. 179. 

63 C.J. p 661 note 92. 

34. Md.—International Pocketbook 
Workers’ Union v. Orlove, 148 A. 
826, 168 Md. 496. 

63 C.J. p 661 note 93. 

35. Ala.—Brotherhood of Railroad 
Trainmen v. Barnhill, 108 So. 466, 
214 Ala. 566, 47 A.L.R. 270. 

38. U.S.—N. L. R. B. v. Standard 
Oil Co., C.C.A.10, 124 F.2d 895— 
Colorado Fuel & Iron Corporation 
V. N. L. R. B., C.O.A.10, 121 F.2d 
165—N. L, R. B. V. P. Lorillard 
Co., C.C.A.6, 117 P.2d 921, reversed 
on other grounds 62 S.Ct. 397, 314 

U. S. 612, 86 L.Ed. 380—Magnolia 
Petroleum Co. v. N. L. R. B., C.C. 
A.IO, 115 P.2d 1007—N. L. R. B. v. 
Mathieson Alkali Works, C.C.A.4, 
114 P.2d 796—Foote Bros. Gear & 
Machine Corporation v. N. L. R. B., 
C.C.A.7, 114 P.2d 611, reversed on 
other grounds N. L. R. B. v. Foote 
Bros. Gear & Machine Corporation 
61 S.Ct. 318, 311 U.S. 620, 85 L.Ed. 
394, mandate conformed to Foote 
Bros. Gear «& Machine Corporation 

V. N. L. R. B., 121 F.2d 802—In¬ 
dependent Union of Gear Workers 
V. N. L. R. B., C.C.A.7, 114 F.2d 
611, reversed on other grounds N. 
L. R. B. V. Independent Union of 
Gear Workers, 61 S.Ct. 318, 313 
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with existing natiorial or other unions or associa- 
tions.3'^ The act protects self-organized unions as 
well as unions already existing and seeking to in- 
crease their menibership,38 and it protects the rights 
of independent unions as well as the rights of those 
nationally organized.39 The right of employees to 
form an independent union and to be advised of that 
right is not dependent on the degree of coercion or 
persuasion which the employer may previously have 
exerted in the formation of such a union,and, 
accordingly, the members of an employees’ organi- 
zation which is disestablished because the employer 
dominated or supported may form another organi- 
zation, if free from domination, interference, or 
support of the employer.^i However, the court will 
carefully scrutinize acts leading to the formation of 
an association which springs from, and has its in- 


§ 28(15) 

ception in, a plan admittedly not in conformity with 
the statute, and will scrutinize any contribution 
made by the employer to the new association.^^ 

As a general rule, the right of employees to self- 
organization is not to be controlled or influenced by 
any expression or form of order coming from the 
courts,48 or from the labor relations board.'^^ jt is 
the duty of the board to protect the self-organiza- 
tion of employees where it is properly exercised;^^ 
and the board has no power to interfere with the 
action of a union membership in making a choice of 
their officers,^® and directing their activities,^^ un- 
less there is evidence of interference on the part of 
the employer in such matters.^S However, a labor 
union, or'other organization, in performing its fune- 
tions as a bargaining agent of employees under the 
Railway Labor Act is not to be regarded as a wholly 


U. S. 620, 85 L.Ed. 394—N. L, R. B. 

V. Brown Paper Mill Co., C.C.A.5, 
108 P.2d 867, certiorari denied 
Brown Paper Mill Co. v. N. L. R. 
B., 60 S.Ct. 1104, 310 U.S. 651, 84 
L.Ed. 1416. 

N.Y.—Breen v. Picard, 4 N.T.S.2d 
301, 167 Misc. 561. 

Pa.—Labor Relations Board v. Un¬ 
ion Trust Co., Com.Pl., 89 Pittsb. 
Leg.J. 343. 

BztexLt Of beueilt 

The cuestion whether greater bene¬ 
fit might have been secured to mem¬ 
bers of independent union had they 
selected national union as their bar¬ 
gaining. agent was matter with 
which court could not be concerned, 
but was to be determined solely by 
the membership, and, if the agent 
selected was legally qualified and 
willing to serve, the court was bound 
to approve the selection.—Keystone 
Steel & Wire Co. v. N. L, R. B., C. 
C.A..7, 155 P.2d 553, certiorari granted 
67 S.Ct. 190, 329 U.S. 706, 91 L.Ed. 

-, vacated on other grounds 68 S. 

Ct. 214. 

Pressure of afiLllated orgaulzatious 
When employees have formed an 
organization of their own, they are 
entitled to bargain through it and 
may not be deprived of that right 
by pressure of afflliated organiza- 
tions exerted eithor with or without 
the support of the board.—N. L. R. 
B. V. Ed. Priedrich, Inc., C.C.A.5, 
11.6 P.2d 888. 

Organization held ^^company union” 
N.Y.—Sherman v. Abeles, 269 N.Y.S. 
849, 150 Misc. 497, afflrmed 269 
N.Y.S. 864, 241 App.Div. 676, re- 
versed on other grounds 193 N.B. 
241, 265 N.Y. 383, 95 A.L.R. 1384. 

37. U.S.—De Bardeleben v. N. L. 
R. B., C.C.A.5, 135 P.2d 13—N. L. 
R. B. V. Standard Oil Co., C.C.A. 
10, 124 F.2d 896—N. L. R. B. v. 
Riverside Mfg. Co., C.C.A.5, 119 
P.2d 302—Magnolia Petroleum Co. 


V. N. L. R. B., C.C.A.10, 115 F.2d 
1007—Foote Bros. Gear & Machine 
Corporation v. N. L. R. B., C.C.A. 
7, 114 F.2d 611, reversed on other 
grounds N. L. R. B. v. Foote Bros. 
Gear & Machine Corporation, 61 S. 
Ct. 318, 311 U.S. 620, 85 L.Ed. 394, 
mandate conformed to Foote Bros. 
Gear & Machine Corporation v. N. 
L. R. B., 121 F.2d 802—Independent 
Union of Gear Workers v. N. L. 
R. B., C.C.A.7, 114 F.2d 611, re¬ 
versed on other grounds N. L. R. 

B. V. Independent Union of Gear 
Workers, 61 S.Ct. 318, 311 U.S. 
620, 85 L.Ed. 394—N. L. R. B. v. 
Sterling Electric Motors, C.C.A.9, 
109 F.2d 194, reheard 112 P.2d 63, 
set aside on other grounds 114 F. 
2d 738, motion denied Ex parte N. 
L. R. B., 61 S.Ct. 67, 311 U.S. 617, 

85 L.Ed. 391, certiorari dismissed 
N. L. R. B. V. Sterling Electric 
Motors, 61 S.Ct. 69, 311 U.S. 722, 

86 L.Ed, 471—^N. L. R. B. v. Brown 
Paper Mill Co., C.C.A.5, 108 P.2d 
867, certiorari denied Brown Paper 
Mill Co. V. N. L. R. B., 60 S.Ct. 
1104, 310 U.S. 661, 84 L.Ed. 1416. 

Pa.—In re Ewart, 42 Pa.Dist. & Co. 
307. 

38. U.S.—N. L. R. B. v. Sterling 
Electric Motors, C.C.A.9, 112 P.2d 
63, set aside on other grounds 114 
P.2d 738, motion denied Ex parte 
N. L. R. B., 61 S.Ct. 67, 311 U.S. 
617, 85 L.Ed. 391, certiorari dis¬ 
missed N. L. R. B. V. Sterling 
Electric Motors, 61 S.Ct. 69, 311 

U. S. 722, 85 L.Bd. 471. 

39. U.S.—Keystone Steel & Wire 

Co. V. N. L. R. B., C.C,A.7, 155 F. 
2d 653, certiorari granted 67 S.Ct. 
190, 329 U.S. 705, 91 L.Ed. -, va¬ 

cated on other grounds 68 S.Ct. 
214. 

40. U.S.—Hamilton-Brown Shoe Co. 

V. National Labor Relations Board, 

C. C.A.8, 104 F.2d 49. 
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41. U.S.—N. L. R. B, V. Standard 
Oil Co., C.C.A.10, 124 P.2d 895— 
Humble Oil & Refining Co. v. N. 
L. R. B., CC.A.5, 113 P,2d 85— 
Magnolia Petroleum Co. v. N. L. R. 

B. , O.C.A.6, 112 F.2d 545. 

42. U.S.—N. L. R. B. v. Continental 
Oil Co., C.C.A.10, 121 F.2d 120. 

43. U.S.—Hamilton-Brown Shoe Co. 
V. National Labor Relations Board, 

C. C.A.8, 104 P.2d 49. 

44. U.S.—Hamilton-Brown Shoe Co. 
V. N. L. R. B., C.C.A.8, 104 F.2d 49. 

45. U.S.—N. L. R. B. v. Sterling 
Eloc. Motors, C.C.A.9, 109 F.2d 194, 

. reheard 112 F.2d 63, set aside on 
other grounds 114 F.2d 738, mo¬ 
tion denied Ex parte N. L. R. B., 
61 S.Ct. 67, 311 U.S. 617, 86 L.Ed. 
391, certiorari dismissed N. L. R. 
B. V. Sterling Electric Motors, 61 
S.Ct. 69, 311 U.S. 722, 86 L.Ed. 
471. 

The civll Uberties of employees In 
making and maintaining of labor or- 
ganizations are not subject to depri- 
vation at the discretion of the board. 
—N. L. R. B. V. Sterling Electric 
Motors, C.C.A.9, 109 F.2d 1,94, re¬ 
heard 112 P.2d 63, set aside on other 
grounds 114 P.2d 738, motion denied 
Ex parte N. L. R. B., 61 S.Ct. 67, 
311 U.S. 617, 85 L.Ed. 391, certio¬ 
rari dismissed N. L. R. B. v. Ster¬ 
ling Electric Motors, 61 S.Ct. 69» 
311 U.S. 722, 85 L.Ed. 471. 

4a Utah.—Utah Poultry Producers 
Co-op. Ass’n V. Utah Labor Rela- 
, tions Board, 149 P.2d 643, 106* 

Utah 394. 

47. Utah.—^Utah Poultry Producerss 
Co-op. Ass’n V. Utah Labor Rela¬ 
tions Board, supra. 

48. Utah.—Utah Poultry Producers 
Co-op. Ass’n V, Utah Labor Rela- 

I tions Board, supra. 
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§ 28(15) 

private association of individuals free from ali con- 
stitutional or statutory restraints to which public 
agencies are subjected,^^ and negro employees are 
not precluded from complaining about limitations 
placed on mcmbership under the constitution and 
by-laws of a uiiion.®® It has been held that the 
tendency of the legislatures and the courts is to deal 
liberally with labor unions.^i 

Right to refuse to join lahor orgcinisation. Un¬ 
der the statute employees have the right to refuse 
to join or create or assist any labor organization,52 
except to the extent that such right may he affected 
by an agreement with the employer requiring mem- 
bership in a labor organization as a cqndition of 
mployment, as discussed infra § 28 (41) c. 

'^Labor organization*^ dcfined. Under some stat- 
utes, the term “labor organization’* is dcfined as any 
organization of any kind, or any agency or employee 
representation committee or plan, in which em- 
ployees participate and which exists for the pur- 
;pose, in whole or in part, of dealing with employ- 


ers concerning grievances, labor' disputes, wages, 
rates of pay, hours of employment, or conditions of 
work.^^ An organization may be considcred a “la¬ 
bor organization” within the statute notwithstand- 
ing it has no charter, by-laws, or dues.54 

§ 28(16). What Constitutes Labor Disputes 

Undep the National Labor Relations Act and simiUr 
stati'tes, the term 'Mabor disputes'' includes any contro- 
versy concerning terms, tenure, or conditions of employ¬ 
ment, or concerning the association or representation of 
persons in negotiating or fixing terms or conditions of 
employment. 

Under the provisions of the National Labor Re¬ 
lations Act, 29 U.S.C.A. § 1S2 (9), and similar stat- 
utes, the term “labor dispute” includes any contro- 
versy concerning terms, tenure, or conditions of 
employment, or concerning the association or rep¬ 
resentation of persons in negotiating, fixing, main- 
taining, changing, or seeking to arrange terms or 
conditions of employment, regardless of whether 
the disputants stand in the proximate relation of 
employer and employee. Ordinarily, a current la- 


49. Kan.—Betts v. Easley, 169 P, 
2d 881, 161 Kan. 469. 

50. Kan.—Betts v, Easley, supra. 
'Voltmtaary membersliip 

The fact that membership In 
Grand Lodge Brotherhood Railway 
Carmen cf America, selected as col¬ 
lective bargaining agent, was volun- 
tary, did not relleve the brotherhood 
from according equal privileges of 
participation and representation t'o 
all employees, including negro work- 
men, whom it represented in mat- 
ters -w-ithin purview of the Railway 
Labor Act.—Betts v. Easley, supra, 

51. N.T.—John F. Trommer, Inc. v. 
Brotherhood of Brewery Workers 
of Greater New York, 3 N.Y.S.2d 
782, 167 Misc. 197. 

5 '2. U.S.—N. L. R. B. v. Sterling 
Electric Motors, C.C.A.9, 109 P.2d 
194, reheard 112 P.2d 63, set aside 
on qther grounds 114 P.2d 738, mo- 
tion denied Ex parte N. L. R. B., 
61 S.Ct. 67, 311 U.S, 617, 86 L.Ed. 
391, certiorari dismissed N. L. R. 
B. V. Sterling Electric Motors, 61 S. 
Ct. 69, 311 TJ.S. 722, 86 L.Ed. 471. 

53. U.S.—N. L. R. B. v. Jas. H. 
Matthews & Co., C.C.A.3, 156 P.2d 
706, 

Itabor organizatious withlu statute 

(1) Generally.—In re Incorpora- 
tion of Scranton Sportswear Welfare 
Ass'n, 67 Pa.Dist. & Co. 91, 47 Lack. 
Jur. 233. 

(2) Committees appointed by em- 
ployer’s superintendent for purpose 
of presenting petition for increase 
of wages for limited group of em¬ 
ployees and for consideration with 
management of plan to improve 


worklng conditions were “labor or- 
ganizations."—N. L. R. B. v. Ameri¬ 
can Furnace Co., C.C.A.7, 168 F.2d 
376. 

(3) Where employer under “mul¬ 
tiple management“ plan had a “man- 
ufacturing" or “junior board" com- 
posed of factory employees, board 
had several committees including 
“the suggestions and grievance com¬ 
mittee," “safety committee,” and 
“personnel committee,” board dis¬ 
cussed rates of pay, hours of em¬ 
ployment, etc., employer bore all ex¬ 
penses of board, conducted elections, 
and employer’s board of directors 
approved all nominees and had power 
of removal, meetings and elections 
were held on employer's property, 
and 'employer^s officers participated 
in meetings, the board was a “labor 
organization.”—^N, L. R. B. v. Jas. 
H. Matthews & Co., C.C.A.3, 156 F. 
2d 706. 

Contluuance of status 
The facts were not sufficient to 
destroy union’s status as a “labor 
organization" within the National 
Labor Relations Act where it had 
never been formally dissolved, and 
tv/enty persons were asserting Un¬ 
ion’s authority to act for them in 
tlieir grievances against employer. 
—N. L. R. B. V. Blanton Co., C.C. 
A.8, 121 F.2d 664. 

54. U.S.—N. L. R. B. v. Sterling 
Electric Motors, C.C.A.9, 109 P.2d 
194, reheard 112 F.2d 63, set aside 
on other grounds 114 F.'2d 738, mo- 
tion denied Ex parte N. L. R. B., 
61 S.Ot. '67, 311 XJ.S. '617, 85 L.Ed. 
391, certiorari dismissed N, 1^, R. 

148 


B. V. Sterling Electric Motors, 61 
S.Ct. 60, 311 U.S. 7'22, 85 L.Ed. 471. 

55. U.S.—Carter Carburetor Corpo¬ 
ration V. N. L. R. B., C.O.A., 140 F. 
2d 714—N. L. R. B. v. Remington 
Rand, C.C.A.2, 130 F.2d 919— 

Phelps Dodge Corporation v. N. L. 
R. B., C.C.A.2, 113 F.2d 202, modi- 
fied on other grounds Phelps 
Dodge Corporation v. N. L. R. B., 
61 S.Ct. 846, 313 U.S. 177, 85 L.Ed. 
1271, 133 A.L.R. 1217—N. L. R. B. 
V. Carlisle Lumber Co„ C.C.A., 94 
F.2d 138, certiorari denied Carlisle 
Lumber Co. v. N. L. R. B., 68 S.Ot. 
1046, 304 U.S. 67'5, 82 L.Ed. 1539. 
Pa.—Eddyside Co. v. Soibel, 16 A.2d 
691, 14'2 Pa.Super. 174. 

Actlvlty uudermiuiug tmlou 
A dispute betwoen an employee 
and employer and a unIon concerning 
employee’s obligation to refrain 
from any “activity in the piant cal- 
culated to undermine the status of 
the Union as the bargaining agency,” 
as provided in contract between Un¬ 
ion and employer, was a controversy 
concerning terms of employment and 
was a “labor dispute.”—Keller v. 
American Cyanamid Co., 28 A.'2d 43, 
132 N.J.Eq. 210. 

iNormai production in mine at ef¬ 
fective date of statute was not de- 
cisive of question whether thcre was 
a current labor dispute, so as to en- 
title employees to strike without 
being deemed to have renounced 
their employment.—^Phelps Dodge 
Corp. V. N. L. R. B., C.C.A.2, 113 F. 
2 d 202, modified on other grounds 
Phelps Dodge Corp. v. N. L, R. B., 
61 S.Ct. 84'5, 313 U.S. 177, 85 L.Bd. 
IZ?!, 133 A.L.R. 1217, 
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bor dispute may be said to exist in the case of a 
controversy over wages,®^ seniority rights,®7 work- 
ing on holidays,S8 interference with the employees’ 
riglit to self-organization,S9 recognition of a partic- 
ular Union as the sole collective bargaining agent 
for the employer’s employees,60 or refusal to bar- 
gain collectively with the union designated by a 
majority of the employees as their representative.^i 
Also, a labor dispute exists where a strike is called 
by reason of dissatisfaction with the state of ne- 
gotiations for execution of a contract touching wa- 
ges and conditions of employment, notwithstanding 
the employer was not guilty of any unfair labor 
practice prior to the strike.®^ 

The term *^labor dispute,” however, is not intend- 
^ed to include a dispute, the settlement of which 
would violate a statutory provision,63 and, where 
the employer and employees are precluded by a posi¬ 
tive provision of law from settling or adjusting 
wage demands without the approval of a govern- 
mental agency, a strike to obtain such wage de- 
mands without regard to the approval required by 
law is not a labor dispute within the statute.®^ It 
lias been held that employees who were willing to 
'Work during regular hours, but'who were discharged 
•for refusal to work overtime without additional 
‘compensation, were not on strike or engaged in a 
labor dispute, within the statute.^® 


g 28(17) 

Under some statutory pr6\*isi4)'tis it is not essen- 
tial to the existence of a labor dispute that the dis- 
putants stand in the approximate relati on of em¬ 
ployer and employee,®® but under other statutes, a 
controversy between persons who are not employer 
and employee has been held not to constitute such 
a dispute.®^ A controversy involving persons who 
are independent contractors rather than employees 
has been held not to involve a labor dispute.^8 

Raikvay Labor Act. A suit by an employer seek- 
ing a determination of its status, rights, and obliga- 
tions with respect to a controversy between antago- 
nistic' groups of employees has been held not to in¬ 
volve a labor dispute within the Railway Labor Act, 
45 U.S.C.A. § 151 et seq.69 The issue as to the un- 
lawful taking of money by dining car employees 
from dining cars on trains moving in interstate 
commerce does not involve a labor dispute under 
the Railway Labor Act so as to preclude criminal 
prosecution, notwithstanding the employees are 
members of railroad labor unions and the claim that 
their conviction practically destroyed such unions. 

§ 28(17). Concerted Activities of Employees 
for Mutual Aid or Protection 

The National Labor Relations Act and similar stat¬ 
utes generally accord to employees the right to engage In 
concerted activities for their mutual aid or protection. 


Trade war jnaneuver 1 

Picketing of restaurant by group 1 
of rival factions dealing in cigarette 
vending machines as .a trade war 
maneuver, in attempt to force res¬ 
taurant to desist using machine of 
-competltors with resuit that restau¬ 
rant suffered a lose of business, did 
not involve a labor dispute.—Miller 
V. Tobln. 70 N.Y.S.2d 36. 

.66. U.S.—N. L. R. B. v. Indiana 
Desk Co., C.C.A.7, 149 F.2d 987. 

67. U.S.—N. L. R. B. v. Sands Mfg. 
Co., C.C.A.6, 96 P.2d 721, afflrmed 
59 S.Ct. 608, 306 U.S. 33‘2, 83 L. 
Ed. 682. 

68 . U.S.—N. L. R. B. v. Good Coal 
Co., C.C.A.e, 110 F.2d 601, certio¬ 
rari denied Good Coal Co. v. N. L. 
R. B., 60 R.Ct. 978, 310 U.S. 630, 
84 L.Ed. 1400. 

69. U.S.—N. L. R. B. v. Stackpole 
Carbon Co., C.C.A.3, 105 P.2d 167, 
certiorari denied Stackpole Carbon 
Co. V. N. L. R. B., 60 S.Ct. 142, 308 
U.S. 605, 84 L.Ed. 506, opinion sup- 
plemented, C.C.A., 128 P.2d 188. 

60. U.S.—Cupples Co. V. American 
Pederation of Labor, D.O.Mo., 20 F. 
Supp. 894. 

Observance of contract 
Refusal of the employer to ob- 
«erve a contract recognizing a cer- 


tain labor organization as the rep- 
resentative of the employees on the 
ground that another organization 
had been certified as the representa- 
tive by the Labor Relations Board 
involves a "labor dispute."—^Wilson 
& Employees’ Representation Plan 
V. Wilson & Co., D.C.Cal., 53 P.Supp. 
23. 

61. U.S.—N. L. R. B. V. Carlisle 
Lumber Co., C.C.A.9, 94 P.2d 138, 
certiorari denied Carlisle Lumber 
Co. V. N. L. R. B., 68 S.Ct. 1045, 
304 U.S, '575, 82 L.Ed. 1539. 

62. U.S.—N. L. R. B. v. Mackay Ra¬ 
dio & Telegraph Co., 58 S.Ct. 904, 
304 U. S. 333, 82 L.Ed. 1381. 

Jastillcation 

The wisdom of employees, their 
justification or lack of it, in attribut- 
ing to employer an unreasonable or 
arbitrary attitude in connection with 
negotiations for execution of a con¬ 
tract cannot determine whether, 
when employees struck, they did so 
as a consequence of. or in connection 
with, a current "labor dispute" with¬ 
in National Labor Relations Act.— 
N. L. R. B. V. Mackay Radio & Tei. 
Co., supra. 

63. U.S.— N. I/. R. B. V. Indiana 
1 Desk Co., C.C.A.7, 149 F.2d 987. 
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64. U.S.—^N. L. R. B. v. Indiana 
Desk Co., supra. 

65. U.S.—C. G. Conn, Limited, v. 
N. L. B. B., C.C.A.7, 108 P.2d 390. 

66 . Pa.—Domlnic Maurer, Inc. v. 

Berks Products Corp., 65 Pa.Dist. 
& Co. 1, 37 Berks 209. ’ 

67. Mich.—Lafayette D r a m a t i c 
Productibns v. Perontz, 9 N,W.2d 
67, 305 Mich. 193, 145 A.L.R. 1158. 

iCoercing employment of union mem- 
bers 

The conduct of musicians' union 
in inducing stagehands* union to join 
in a combination to force theator 
operator, which did not need or de- 
sire musicians, and which had no 
dispute under its contract with 
stagohands' union, either to einploy 
musicians or to dlscontlnue the the- 
ater did not involve a "labor dis¬ 
pute" within act creating a board 
for mediation of labor disputes.-— 
Lafayette Dramatic Productions v. 
Ferentz, supra. 

68 . Pa.—Bddyside Co. v. Seibel, 1'5 
A.2d 691, 142 Pa.Super. 174. 

89. U.S.-LTexas & P. Ry. Co. v. 
Brotherhood of R. Trainmen, D.C. 
La., 60 F.Supp. 263. 

70. U.S.—Stone v. U. S., C.C.A.Cal., 
163 F.2d 331. 
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§ 28(17) 

Under the National Labor Relations Act § 7, 29 
U.S.C.A. § 157, and similar statutes, employees are 
generally accorded the right to engage in concerted 
activities for their mutual aid or protection,^! 
whether within or without a union.'^^ The statutory 
right is not limited to union activities in the interre- 
lation between employees and employer of one com- 
pany,'^3 and an employee has a right to join and par¬ 
ticipate in Union activities outside his own employ- 
mentJ4 

§ 28(18). Strikes, Jurisdictional Disputes, 
and Boycotts by Employees 

in the absence of a statute to the contrary, the right 
ot employees to engage in concerted activities for 'mutuai 
aid or protection includes the right to strike, and the 
statutes protect such right provided the strike is law- 
fuily conducted. 

It has been held, prior to the amendment of the 
National Labor Relations Act limiting employee ac¬ 
tivities, that the right of employees to engage in 
concerted activities for mutual aid or protection in¬ 
cludes the right to strike^S or to engage in sec- 
ondary boycotts,'^® and that the strike may be one 
in protest over the treatment of a coemployee or in 
support of a coemployee in any other grievance con- 
nected with his work or his employer’s conduct.’^^ 
It has also been held, prior to the Labor Manage¬ 


ment Relations Act of 1947, that the right of em¬ 
ployees to strike for any cause was expressly pre- 
served by the National Labor Relations Act, 29 U.S. 
C.A. § 163, and similar statutes, providiiig that noth- 
ing in the statute should be construcd so as to in- 
terfere with, or impede or diminish in any way, the 
right to strike.'^® It has been held that the Railway 
Labor Act, 45 U.S.C.A. § 151 et seq, does not outlaw 
the right to strike, but merely ainis to prevent the 
necessity for its exercise.*^® 

Under statutory provisions dcaling with the right 
of employees to strike and restrictions on such right, 
the Word ^‘strike" must be given its plain and ordi- 
nary signification in the absence of a legislative 
definition at variance.^O In the application of such 
statutes, the worcl “strike’' means an act of quitting 
work, specifically such an act done by mutual un- 
derstanding by a body of workmen as a means of 
enforcing compliance with demands made on the 
employer to obtain or resist a change in conditions 
of employment the term ordinarily connotes a 
movement growing out of jjroblcms arising between 
the employee and employer class, relating to hours, 
wages, or employment conditions, in the course of 
which there is a concerted suspension of cmploy- 
ment by the employees for the purpose of enforc¬ 
ing certain demands against the employcr.82 A “ju- 


71. U.S.—N. L. R. B. V. Peter Cailler 
Kohler Swiss Ohocolates Co., C.C. 

A. 2, 130 R2d 503—Bethlehem Ship- 
building Corporation Limited v. N. 
L, R. B., C.C.A.1, 114 F,2d 930, cer¬ 
tiorari dismissed Bethlehem Ship- 
building Corporation v. IS". L. R. 

B. , 61 S.Ct. 448, 312 U.S, 710, 86 L. 
Ed. 1141. 

Ziegislative represeutatives 
In the absence of contrary pro- 
vision, the right of employees to 
self-organization and to engage in 
concerted activities is not only for 
the purpose of bargaining but ex- 
tends to activities for mutual aid or 
protection, including the appearance 
of employee representatives before 
legislative committees.—Bethlehem 

Shipbuilding Corporation Limited v. 
N. L. R. B., C.C.A.1, 114 P.2d 930, 
certiorari dismissed Bethlehem Ship¬ 
building Corporations v. N. L. R. B., 
61 S.Ct. 448, 312 U.S. 710, 85 L.Ed. 
1141. 

72. U.S.—N. L. R. B. v. Schwartz, C. 

C. A.6, 146 P.2d 773—Western Car- 
tridge Co. v. N. L. R. B., C.C.A., 
139 P.2d 865. 

73. U.S.—Fort Wayne Corrugated 
Paper Co. v. N. L. R. B., C.C.A.7, 
111 F,2d 869. 

74. U.S.—Fort Wayne Corrugated 
Paper Co. v. N. L. R. B., supra, 

76. U.S.—N. L. R. B. V. Peter Cail- 


ler Kohler Swiss Chocolates Co., C. 
C.A.2, 130 P.2d 503. 

Wash.—Kimbel v. Lumber & Saw 
Mill Workers Union No. 2575, 65 
P.2d 1066, 189 Wash. 416. 

The common-law, however, does 
not confer an absolute right to 
strike.—Kitty Kelly Shoe Corpora¬ 
tion V, United Retail Employees of 
Newark, N. J., Local No. 108, 9 A. 
2d 29'6, 126 N.J.Eq. 374, reversed on 
other grounds 8 A.2d 767, 126 N.J. 
Eq. 318. 

78. U.S.—N. L. R. B. v. Peter Cail- 
ler Kohler Swiss Chocolates Co., 
C,C.A.2, 130 F.2d 603. 

77. U.S.—Carter Carburetor Corpo¬ 
ration V. National Labor Relations 
Board, C.C.A.8, 140 F.2d 714-—N. L. 
R. B. V. Peter Cailler Kohler Swiss 
Chocolates Co., C.C,A.2, 130 P.2d 
503. 

Ahandonment of department 
Where an employer determines to 
abandon a department of his estab- 
lishment, the employees of other de- 
partments may strike to induce the 
employer to refrain from so doing, 
provided they do not injure the busi- 
ness of the employer.—^Welinsky v. 
Hillman, 185 N.T.S. 257. 

78. U.S.—Berkshire Knitting Mills 
V. N. L. R. B., C.C.A., 139 P.2d 134, 
certiorari denied 64 S.Ct. 1158, 322 
U.S. 747, 88 L.Ed. 1579—N. L. R. B. 
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V. Stackpole Carbon Co., C.C.A., 
105 P.2d 167, certiorari denied 
Stackpole Carbon Co. v. N. L. R. 
B., 60 S.Ct. 142, 308 U.S. 605, 84 
L.Ed. 506, opinion supplemented 
128 F.2d 188—N. L. R. B. v. Rem- 
ington Rand, C.C.A.2, 94 P.2d 862, 
certiorari denied Remington Rand 
V. N. L. R. B., 58 S.Ct. 1046, 304 U. 
S. 5'76, 8'2 L.Ed. 1540, rehearing 
denie4 Remington Rand v. U. S., 
58 S.Ct. 1054, 304 U.S. '590, 82 L. 
Ed. 1549, certiorari denied Central 
Exeeutive Council of Remington 
Rand Employes' Ass'ns v. N. L. 
R. B., 58 S.Ct. 1061, 304 U.S. 586, 82 
L.Ed. 1546—Yoerg Brewing Co. v. 
Brennan, D.C.Minn., 69 P.Supp: 
6'25. 

Zioss of jobs 

The statute permits a strike be- 
cause of fear that jobs would be lak- 
en over by nonunion men.—Pirth 
Carpet Co. v. N. L. R. B., C.C.A.2, 129 
F.2d 633. 

78. D.C.—^Washington Terminal Co. 
V. Boswell, 124 F.2d 23'5, 76 U.S. 
App.D.C. 1, affirmed 63 S.Ct. 1430, 
319 U.S. 732, 87 L.Ed. 1694. 

80. Fla.—State ex rei. Frazier v. 

Coleman, 23 So.'2d 477, 156 Fla. 413. 

81. Fla.—State ex rei. Frazier v. 

Coleman, supra. 

8(21. Fla.—State ex rei. Frazier v. 

Coleman, supra. 
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risdictional dispute” has been defined as one in 
which classes of employees eng^age in a controversy 
with their employer and with one another concern- 
ing the right to control a particular matter.83 

Statutory provisions affirming the right of em¬ 
ployees to engage in strikes and lawful concerted 
activities do not protect ali strikes and concerted ac- 
tivities but only those lawfully conducted,^^ and 
employees are not authorized to commit acts of vio- 
lence, to take possession of the employer^s prop- 
erty, or forcibly to prevent ingress and egress.^s 
However, the question whether a strike constitutes 
lawful concerted activity is not dependent solely on 
whether the employees have or have not committed 
violence.86 The statute does not countenance ac- 
livities which would flout the fundamental rights 
and obligations lying at the foundation of the rela- 
tion of employer and employee,87 or authorize re- 
peated work stoppages at times when the Services 
of employees were needed most.38 So, also, a “wild- 
cat strike’^ by a minority of the employees in viola- 
tion of the purposes of the statute and of the agree- 
ment existing between employer and employees for 
■orderly collective bargaining is not protected by the 
statute.83 The provision of the statute preserving 
to individuals or groups of employees the right to 
present grievances to the employer negatives by nec- 
-essary implication the right on their part to call 
‘Strikes for the purpose of infiuencing the bargain¬ 
ing being carricd on by chosen representatives of 


all the employees.30 A minority union, although 
having no standing as the collective bargaining 
agent of employees covered by an election held by 
the board, may strike or otherwise mani fest dis- 
satisfaction or opposition to the results of the elec¬ 
tion, notwithstanding the designation of another 
Union as the sole bargaining agent, as long as the 
minority union pursues lawful means to publicize 
its grievances.31 

Where the minds of the parties to an agreement 
between striking employees and employer did not 
meet with respect to certain matters, a strike, in 
effect after the so-called agreement, is not a new 
strike but a continuation of the one called prior 
thereto.33 An employee cannot be on a strike and 
at work simultaneously, but must be on the job sub- 
ject to the authority and control of the employer 
or oi¥ the job as a striker in support of such griev- 

ance,33 

§ 28(19). Acts of Labor Organizations in 
General 

Labor unions have the right to interfere by lawful 
means between an employer and his employees, even 
though the latter are not members of the union where 
the purpose of such Interference !s to advance the inter- 
est of the members of the union, notwithstanding conse- 
quent hardship imposed on Individual employers or em¬ 
ployees; but harm done thereby can be countenanced 
only if the purpose Is, In the eye of the law, sufficient to 
justify such harm. 

Labor unions have the right to interfere by law- 


,S3. U.S.—General Oommittee of Ad- 
justment of Brotherhood of Loco- 
motive Engineers for Missouri-K.- 
T. R. R. V. Missouri-K.-T. R. Co., 
C.C.A.Tex., 132 F.2d 91, reversed on 
other grounds 64 S.Ct. 146, 320 U. 
S. 323, 88 L.Ed. 76. 

«4. U.S.—N, L. R. B. V. Perfect Cir¬ 
cle Co., C.C.A.7, 162 F.2d 566— 
Hamilton v. N. L. R. B., C.C.A.6, 
160 F.2d 465. 

.■N.y. —New York State Labor Rela- 
tions Bd. v. Union Club of City of 
N. T., 52 N.Y.S.2d 74, 268 App.Div. 
61'6, reversed on other grounds 68 
N.E.2d 29, 295 N.Y. 91-5. 

; 85 , Wis.—Hotel & Restaurant Em¬ 
ployees’ International Alliance, 
Local No. 122, v. Wiscnnsin Em- 
ployment Relations Board, 295 N. 
W. 634. 236 Wis. 329, affirmed 62 S. 
Ct. 706, 316 U.S. 437, 86 L.Ed. 946. 
Ohstructiou of piant manager’s en- 
'trance to piant, rather than intention 
.of striking employees, was determin- 
ative of misconduct.—^N. L. R. B. v. 
Perfect Circle Co., 'C.C.A.7, 162 F. 
2d 66'6. 

.'86. U.S.—^Dorchy v. State of Kan- 
sas, Kan., 47 S.Ct., 86, 272 U.S. 30i6, 
:71 L.Ed. 248. 


N.Y.—^New York State Labor Rela¬ 
tions Bd. v. Union Club of City 
of N. Y., 63 N.Y.S.2d 74, 268 App. 
Div. 516, reversed on other 
grounds 68 N.E.2d 29. 295 N.Y. 91'5. 
Barrlug eutarauce 

The action of striking employees 
in preventing piant manager from 
entering employer’s property by bar- 
ring the way had the same legal ef- 
fect as if employees had used physi- 
cal violence to prevent entry, al¬ 
though employees inlended to use 
only oral argument against manag- 
er’s entry.—N. L. R. B. v. Perfect 
Circle Co., C.C.A.'7, 162 P.2d 566. 

87 . N.Y.—^New York State Labor 
Relations Bd. v. Union Club of 
City of N. Y., '52 N.Y.S.2d 74, 268 
App.Div. 516, reversed on other 
grounds 68 N.E:2d 29, 295 N.Y. 916. 

88. N.Y.—New York State Labor 

Relations Bd. v. Union Club of 
City of N*. Y., supra. , 

88. U.S.—^N. L. R. B. v. Draper Cor¬ 
poration, C.C.A.4, 14'5 F.'2d 1*99, 156 
A.L.R. 989. 

nxLjustlfied strike dlstingnlsliea 

Such a strike is distinguishable 
from a strike which, although not 
justifled, accords with the rights of 
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the parties under the statute.—N. L. 
R. B, V. Draper Corporation, supra. 

90. U.S.—N. L. R. B. V. Draper Cor¬ 
poration, supra. 

91. U.S.—Toerg Brewing Co. v. 

Brennan, D.C.Minn,, 59 F.Supp. 
626. 

92. U.S.—N. L. R. B. v. Elkland 
Leather Co., C.C.A.3, 114 P.2d 221, 
certiorari denied Elkland Leather 
Co. v. N. L. R. B., '61 S.Ct. 1'70, 
311 U.S. 705, 86 L.Ed. 457. 

93. U.S.—Home Benedcial Life Ins. 
Co. V. N. L. R. B., C.C.A.4, 159 P.2d 
280. 

neftxsal to perform soxne of tasks 
While employees could strike to 
assist other striking employees of 
-employer’s piant in another city, em¬ 
ployees could not remain at their 
positions, accept wages paid to them, 
and at same time select what part of 
their allotted tasks they cared to 
perform, or refuse, openiy or secret- 
ly, to employer's damage, to do oth¬ 
er work on ground that perform- 
ance of such work would work to 
detriment of such other striking 
employees.—^N. L. R. B. v. Montgom- 
ery Ward & Co,. C.C.A.8. 157 F.Zd 
486. 
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fui means between an employer and his employees 
who are not members of the union where the pur- 
pose of such interference is solely to advance the 
interest of the members of the union, notwithstand- 
ing consequent hardship imposed on individual em- 
ployers or employees,9^ but harm done to another 
or to the public by such unions can be countenanced 
only if the purpose, in the eye of the law, is suf¬ 
ficient to justify such harm.95 Acts of a union 
which have any reasonable connection with wages, 
hours of employment, health, safety, and the riglit 
of collective bargaining or any other condition of 
employment or for the protection from labor abus- 
es have been held to be justified,®^ but the leaders of 
a labor union cannot make an illegal objective legal 
merely by the use of a legal method such as a strike 
to obtain that objective,97 and a labor union is not 
free from legal responsibility for injury inflicted by 
the union in obtaining an objective which is not a 
lawful labor objective.98 It is not a lawful labor 
objective for a union to insist that machiiiery be 


discarded in order that manual labor may take its 
place, and thus secure additional opportunity of em- 
ployincnt,99 or to eliminate from economic life 
businessmen-workers operating without aid of em- 
ployees.i Where labor objectives of a union are 
illegal, the courts must control,^ and, when doubt 
arises as to whcther a contemplated objective is 
within the legal sphere, it is for the courts to de- 
termine.9 The question whether a union rule 
against the doing of journeymen^s work by employ- 
ers is just, reasonable, or wise is one of policy 
which concerns only the union and its members, 
and may not be raised by an employer not a member 
of the union.4 It has been held that a union may 
lawfully engage in a controversy with an employer 
with respect to his conduct in performing part of 
his own Works.® 

In the absence of a statute to the contrary, a un¬ 
ion may lawfully resort to concerted activities to 
win over the employees with the object of gaining 
a. closed shop agreement,® and members of a union 


94, U.S.—Senn v. Tile Layers Pro- 
tective Union, Local No. '5, Wis., 
57 S.Ct. 867. 301 U.S. 468, 81 L.Ed. 
1229. 

Cal.—Fortenbury v. Superior Court 
in and for Los Ang-eles County, 106 
P.2d 411, 16 Cal.2d 406—McKay v. 
Retail Automobile Salesmen's Lo¬ 
cal Union No. 1067, 106 P.2d 873, 
16 Cai:2d 311. 

N.Y.—0'Keefe v. Local 463 of United 
Ass'n of Plumbers and Gasfitters 
of U. S. and Canada, 14 N.E.'2d 77, 
2'77 N.T. 300. 

Pa.—Brown v. Lehman, 1»5 A.2d 613, 
141 Pa.Super. 467—Dominio Maur- 
er, Inc. v. Berks Products Corp., 
Com.Pl., 37 Berks Co.L.J. '209. 
Physically peaoeable coxupulslon, 
coercion, Intimidatiou, and threats 
may &o to make up lawful moral 
and social pressure as against both 
employers and nonmember em¬ 
ployees.—In re Porterfield, 168 P.2d 
706, 28 Cal.2d 91. 

95. N.Y.—Opera on ’ Tour v. Weber, 

34 N.E.2d 349, 285 N.Y. 348, mo- 
tion denied 19 N.Y.S.2d 1020, 259 
App.Div. 806, reargument denied 

35 N.E;2d 9'20, 286 N.Y. 666. 
Secondary boycott 

(1) A labor union which aims its 
power of secondary boycott against 
businesses not connected with indus- 
trial dispute goes beyond the limits 
of constitutional protection and is 
subject to regulation by the state, 
but the state cannot confine the con¬ 
certed action of labor to steps 
against the unfair employer alone, 
and somewhere between the two ex- 
tremes the line for legislative regu¬ 
lation may be drawn.— Hz. parte 
Blaney, Cal., l84P.2d892, 


, (2) “Secondary boycott“ defined 

see Conspiracy § 12 a. 

96. N.Y.—Opera on Tour v. Wober, 
34 N.E.2d 349, 285 N.Y. 348, motion 
denied .19 N.Y.S.2d 1020, 2-59 App. 
Div. 806, reargument denied 36 
N.E.2d 920, 286 N.Y. 66-5. 

97. N.Y.—Opera on Tour v. Weber, 
supra. 

Coxnpelliug dlscharge of foromon 
A labor union did not have the 
right to demand that employer dis- 
charge a foreman, without a hearing, 
because he was too striet a discipli- 
narian.—N. L. R. B. v. Aladdin In¬ 
dustries, CC.A.7, 125 F.*2d 377, cer¬ 
tiorari denied Aladdin Industries v. 
N. L. R. B., 62 S.Ct. 1310, 316 U. 
S. 706, 86 L.Ed. 1773. 

98. N.Y.—Opera on Tour v. Weber,' 
34 N.E.2d 349, 285 N.Y. 348, mo¬ 
tion denied 19 N.Y,S.2d 1020,, 259 
App.Div. 806, reargument denied 
3'5 N,E.2d 920, 286 N.Y. 665. 

99. N.Y.—Opera on Tour v. Weber, 
supra. 

Makizig cozLtinnance of business 
impossible and thus preventing em¬ 
ployment of a full complement of 
actors, singers, and stagehands 
merely because a machine is not 
discarded and in place thereof live 
musicians employed is not a lawful 
labor objective of a trade union.—r 
Opera on Tour v. Weber, supra. 

1, Cal.—Bautista v. Jones, 155 P.2d 
343, 25 Cal.2d 746. 

2. N.Y.—Opera on Tour v. Weber, 

34 N.E.2d 349, 285 N.Y. 348, mo¬ 
tion denied 19 N.Y.S.‘2d 1020, 2'59 
App.Div. 806, reargument denied 

35 N.E.2d 9.20, 286 N.Y. 665. 
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3. N.Y.—Opera o*n Tour v. Weber, 
supra. 

4. Wash.—Zaat v. Building Trades- 
Council, 20 P.2d 589, 172 Wash. 
445. 

5. Wash.—Zaat v. Building Trades 
Council, supra. 

Bight to resort to plcketlng and 
publioity 

Where a contractor refused to ex- 
ecute a union shop agreement with 
a union except on condition that a 
provision requiring the contractor to- 
refrain from working with his own 
hands was eliminated, the union had 
the right to resort to picketing andl 
publicly to acquaint the public with 
such faets.—Senn v. Tile Layers 
Protective Union, Local No. 5, Wis., 
6'7 S.Ct. 867, 301 U.S. 468, 81 L.Ed. 
1229. 

6. Cal.—In re Porterfield, 168 P.2d 
706, 28 Cal.2d 91—C. S. Smith Met¬ 
ropolitan Market Co. v. Lyons, 106 
P.’2d 414, 16 Cal.2d 38D—McKay v. 
Retail Automobile Salesmen’s Lo¬ 
cal Union No. 1067, 106 P.2d 373, 
16 Cal.'2d 311. 

Validity of closed-shop contracts see 
infra § 28 (40).^ 

Under National Xiabor Belatlons 
Act, it has been held that a union 
may engage in concerted activities 
to win over a majority of employees 
to a closed shop, notwithstanding 
union does not then represent a ma¬ 
jority or even if union does not in¬ 
clude any members who are in em- 
ploy of particular employer.—Park 
Tilford Import Corp. v. International 
Broth, of Teamsters, Chauffeurs, 
Warehousemen and Helpers of 
America, Local No. 848, A. F. of L., 
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or group of affiliated unions are privileged to re¬ 
fuse to Work on the same job with other workmen 
whether or not the latter have united or organized 
themselves into a separate trade union,^ but the Na¬ 
tional Labor Relations Act does not give labor un¬ 
ions a right to maintain a closed or partially closed 
membership together with a closed-shop agree- 
ment.s 

Strike or refusal to work generally. The right of 
the members of a union to strike^ or to refuse to 
work for any particular employer,iO or to with- 
draw from the Service of one whose terms or ac- 
tions are objectionable to them^l is generally rec- 
ognized, so long as they do not violate an express 
contractas or a statute,and as long as their pri- 
mary object is aqcomplishment of the purpose of 
their organization,^^ and not the mere gratification 
of personal malice,!^ or the injuring of others.^6 A 
strike must be for a lawful purpose, and a strike 
for both a legal and an illegal purpose is wholly 
illegal.^S Those who attack the validity of a strike 
must prove that it comes within an express excep- 


tion to the right to strike.^S 
The members of a labor union may thus singly 
or in a body leave the Services of their employers 
in order to compel a reduction in the hours of la- 
bor,so to secure any other lawful benefit to their 
several members,si to secure for themselves all the 
work of their trade, ss or, as discussed infra § 81 , to 
compel an advance of wages. Where not under con- 
tract to render Service for a specified time, the 
members of a labor union may unite in refusing to 
work for an employer who, after notice, continues 
in his employment one who is not a member of their 
society,23 or who is a member of a rival organiza- 
tion;^4 and they may withdraw in a body from 
Service under such conditions.^^ They may thus 
withdraw to prevent the use of materials made up 
by nonunion labor.26 Although a strike for the 
purpose of organizing nonunion employees has been 
held lawful,27 it has also been held that such a 
strike which has for its purpose the complete 
unionizing of labor and the doing away with non¬ 
union labor is unlawful.28 The right to strike, how- 


165 P.2d 891, 27 Cal.2d 699, 162 A.L. 

R. 1426. 

7. Cal.—In re Porterfleld, 168 P.2d 
706, 28 Cal.2d 91—McKay v. R«tail 
Automobile Salesmen’s Local Un¬ 
ion No. 1067, 106 P.2d 373, 16 Cal. 
2d 311. 

8. Cal.—James v. Marinshlp Corp., 
155 P.2d 3'29, 2'5 Cai;2d 721, 160 
A.L.R. 900. 

9 . N.J.—International Ticket Co. v. 
Wendrich, 193 A. 808, 122 N.J.Eq. 
222, affirmed 196 A. 474. 123 N.J. 
Eq. 172, 

Chio.—Baker v. Powhatan Min. Co., 
67 N.E.2d 714, 146 Ohio St. '600. 

63 C.J. p 666 note 76. 

Injunction against strikes see In- 
junctions § 147. 

Lawfulness of strikes grenerally see 
Conspiracy § 11. 

Right to unemployment compensa- 
tion benefits see the C.J.S. title 
Social Security and Public Wel- 
fare. 

"‘Strike" deflned see Conspiracy § 
11 a. 

10 . Conn.—Cohn & Roth Electric 
Co. V. Bricklayers', Masons' and 
Plasterers’ Local Union, No. 1, 101 
A. 659, 92 Conn. 161, 6 -A-KR. 887. 

63 C.J. p 666 note 77. 

11. Del.—Motion Picture Machine 
Projectionists Protective Union, 
Local No. 473, v. Rialto Theatre 
Co., 17 A.2d 836. 

N.T.—Interborough Rapid Transit 
Co. V. Lavin, 159 N.E, 863, 247 N. 
T. 66, 63 A.L.R. 188. 

63 C.J. p 666 note 78. 

12 . Del. — Motion Picture Machine 
Projectionists Protective . Union, 


Local No. 473, v. Rialto Theatre 
Co., 17 A.2d 836. 

N.Y.—Interborough Rapid Transit 
Co. V. Lavin, 169 N.E. 868, 247 N. 
Y. 66, 63 A.L.R. 188. 

63 C.J. p 666 note 79. 

13. N.Y.—Maisel v. Sigman, '205 N. 
Y.S. 807, 123 Misc. 714. 

14. Conn.—Cohn & Roth Electric 
Co. V. Bricklayers’, Masons’ and 
Plasterers’ Local Union, No. 1, 101 
A. 6159 , 92 Conn. 161, 6 A.L.R. 887. 

N.Y.—Maisel v. Sigman, 205 N.Y.S. 
807, ,123 Misc. 714. 

15. N.Y.—Maisel v. Sigman, supra. 

16. Mass.—M. Steinert & Sons Co. 
V. Tagen, 93 N.E. 684, 20'7 Mass. 
394, 32 L.R.A.,N.S., 1013. 

63 C.J. p 666 note 83. 

17. U.S.—N. L. R. B. V. Aladdin In¬ 
dustries, C.C.A.7, 126 P.2d 377, cer¬ 
tiorari denied Aladdin Industries v. 
N. L. K. B., '62 S.Ct 1310, SlS tr. 
S. 706, 86 L.Ed. 1773. 

N.J.—Blonder v. United Retail Em¬ 
ployees of Newark, Local No. 108, 
15 A.2d 826, 128 N.J.Eq. 41, re- 
versed on other grounds 19 A.2d 
786, 1'29 N.J.Eq. 424—International 
Ticket Co. v. Wendrich, 193 A. 808, 
122 N.J.Eq. 222, affirmed 196 A. 
4-74, 123 N.J.Eq. 172. 

63 C.J. p 666 note 84. 

18. Mass.—Eolsom Engraving Co. v. 
McNeil, 126 N.E. 479, 235 Mass. 
269—Baush Mach. Tool Co. v. Hili. 
120 N.E. 188, 231 Mass. 30. 

19. N.Y.—Maisel v. Sigman, 205 N. 
Y.S. 807, 123 Misc. 714. 

63 C.J. p 666 note 86. 

20. Mass.—^L. D. Willcutt & Sons 
Co. V. Bricklayers' Benevolent & 
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' Protective Union No. 3, 85 N.E. 
897, 200 Mass. 110, 23 L.R.A.,N.S., 
1236. 

63 C.J. p 667 note 88. 

21. N.Y.—I nterborough Rapid 
Transit Co. v. Lavin, 15 9 N.E. 863, 
247 N.Y. 65, 63 A.L.R. 188. 

63 C.J. p 667 note 89. 

1212. Mass.—Pickett v. Walsh, 78 N. 
E. 753, 192 Mass. 572, 6 L.R.A.,N. 
S., 1067, 116 Am.S.R. '272, 7 Ann. 
Cas. 638. 

63 C.J. p 66'7 note 90. 

23 . Conn.—Cohn & Roth Electric Co. 
V. Bricklayers’, Masons’ and Plas¬ 
terers’ Local Union, No. 1, 101 A. 
659, 92 'Conn. 161, 6 A.L.R. 887. 

63 C.J. p 667 note 91. 

24 . N.Y.—National Steam Pilters, 
etc. Protective Assoc. v. Cumming, 
63 N.E. 360, 170 N.Y. 315, 88 Am. 
S.R. 648, '58 L.R.A. 135. 

25. Conn.—State v. Stockford, 58 A. 
'769, 77 Co,nn. 227, 107 Am.S.R. 28. 

63 C.J. p 667 note 93. 

26 . U.S.—Bedford Cut Stone Co. v. 
Journeymen Stone Cutters’ Ass*n 
of North America, C.'C.A.Ind., 9 P. 
2d 40, reversed on other grounds 
47 S.Ct. 622, 274 U.S. 37, 71 L.Ed. 
916, '54 A.L.R. 791. 

N.Y.—Maisel v. Sigman, 205 N.Y.S. 
807, 123 Misc. 714. 

27. N.Y.—Michaels v. Hiilman, 188 
N.Y.S. 195, 112 Misc. 395—Rosen- 
wasser Bros. v. Pcpper, 172 N.Y.S. 
310, 104 Misc. 457. 

63 C.J. p 666 notes 76-78. 

28 . Mass.—Polsom Engraving Co. v. 
McNeii, 126 N.E. 479, 236 Mass. 
269. , 

.66 C.J. p 667 note 96. 
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ever, exists only as against employers with whom 
the Union has a trade dispute.^Q A strike to prevent 
one from carrying on a lawful trade is illegal.^O 

The right to strike includes the right to win over 
others to its support,^! provided such other persons 
may do so without violating any contract witli the 
employer,S2 and pay the expenses of those thus per- 
suaded to leave,^^ and post in the place of the 
strikers’ assembly the names of all persons contrib- 
uting, or refusing to contribute, to such expenses. 
Strikers may also persuade others not to take their 
places.35 These rights are not affected by the 
fact that the employer is a receiver;^^ nor is the 
legality of such acts affected by the fact that loss 
results to the emplcyer.®*^ 

It is legal for a labor union by means of a strike 
to secure the discharge of objectionable persons^S 
and procure employment for its members.29 Such 
act is legal, however, only when its purpose is to 
secure employment or benefit for members of the 
union.^0 it has been held to become unlawfttl when 
its. design is to coerce the nonunion man to become 


a member of the society and come under its rules 
and conditions,^^ or to deprive him of the oppor¬ 
tuni ty to labor. “^2 However laudable the objcct of 
a strike, the means used in its conduct must not be 
unlawful or contrary to public policy.^^s The un¬ 
ion may not resort to force, intimidation, threats, or 
coercion44 to prevent others from entering the em¬ 
ployment of their abandoned employers,^o or to co¬ 
erce dealers and users into starving the business of 
their employers.'^® 

Sit-down strike, Attempted coercion of an em¬ 
ployer to enforce demands by taking possession of 
the employer^s property has no recognition under 
the law,4'7 and the withholding of such property by 
individuals who had formerly been employed there- 
on but who claimed the right by sit-down strike to 
remain for the purpose of coercing the employer 
into granting their claims is unanthorizod.*^® 

Picketing, Picketing as an aid to strike is not 
unlawful,^^ provided it does not consist of coercive 
or otherwise unlawful aets,^^ or amount to an in- 
vasion of the rights of others.The right of 


strike to oompel closed shop has 

been held not justiflable. 

Mass.—Cornellier v. Haverhill Shoe 
Mfrs.’ Ass’n, 109 N.E. 643, 221 
Mass. 664, L.R.A.1916C 218. 

N.J.—International Ticket Co. v. 
Wendrich, 198 A. 808, 122 N.J.Eq. 
222, afflrmed 196 A. 474, 123 N.J. 
Ea. 172. 

29. Md.—^Bricklayers*, Masons’ & 
Plasterers' International Union of 
America v. Seymour RufC & Sons, 
164 A. 52, 160 Md. 483. 

63 C.J. p 668 note 98. 

30. N.T.—-G-rand Shoe Co. v.^ Chil- 
dren’s Shoe Workers’ Union, 187 
N.Y.S. 886. 

31. N.T.—Michaels v. Hillman, 183 
N.Y.S. 195, 112 Misc. 396. 

63 C.J. p 668 note 1. 

32. N.Y.—Interborough Rapld 
Transit Co. v. Lavin, 169 N.E. 863, 
247 N.Y. -66, '63 A.L.R. 188. 

63 C.J. p 668 note 2. 

33. N.Y.—Rogers v. Evarts, 1*7 N. 
Y.S. 264. 

34. N.Y.—^Rogers v. Evarts, supra. 

35. U.S.—Alaska S. S. Co. v. Inter¬ 
national Longshoremen’s Ass'n of 
Puget Sound, D.C.Wash., 236 P. 
964. 

63 C.J. p 668 note 6. 

36. U.S.—U. S. V. Kane, C.C.C 0 I 0 ., 

‘ 23 P. 748. 

37. 'Conn.—State v. Stockford, 68 A. 
769. 77 Conn. 2'27, 107 Am.S.R. 28. 

63 C.J. p '668 note 8. 

38. N.Y.—National Steam Pitters, 
eto. Protective Assoc, v. Cummlng, 


63 N.E. 369, 170 N.Y. 316, 88 Am. 
S.R. 648. 58 L..R.A. 135. 

63 C.J. p 668 note 9. 

39. Mass.—Pickett v. Walsh, 78 N. 
E. 753, 192 Mass. 572, 6 L.R.A.,N. 
S., 1067, 116 Am.S.R. 272, '7 Ann. 
Cas. 638. 

68 C.J. p '668 note 10. 

40. Conn.—Cohn & Roth Electric 
Co. V. Bricklayers', Masons' and 
Plasterers’ Local Union, No. 1, 101 
A. 659, 92 Conn. 161, 6 A.L.R. 887. 

63 C.J. p 669 note 11. 

41. U.S.—Old Dominion Steamship 
Co. V. McKenna, 30 F. 48, 18 Abb. 
N.Cas. 262. 

63 C.J. p 669 note 12. 

42. Md.—Lucke v. Clothing Cutters' 
& Trimmers' Assembly No. 7607, 
K. of L., 26 A. 50'5, 77 Md. 396, 
39 Am.S.R. 421, 19 L.R.A. 408. 

'63 C.J. p 669 note 13. 

43. Conn.—Cohn & Roth Electric 
'Co. V. Bricklayers’, Masons’ & 
Plasterers’ Local Union No. 1, 101 
A. 659, 92 Conn. 161, 6 A.L.R. 887. 

63 C.J. p 669 note 14. 

44. N.J.—International Ticket Co. 
v. Wendrich, 193 A. 808, 12'2 N.J. 
Eq. 222, afhrmed 196 A. 474, 123 
N.J.Eq. 1-72. 

63 C.J. p 6'69 note 16. 

45. 111.—Pranklin Union, No. 4 v. 
People, 77 N.E. 176, 2’20 111. 3.5'5, 
4 L.R.A.,N.S., 1001, 110 Am.S.R. 
248. 

63 C.J. p 669 note 16. 

46. N.Y.—Bossert v. Dhuy, 117 N.E. 
682, 221 N.Y. 342, Ann.Cas.l918D 
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661—Michaels v. Hillman, 183 N. 
Y.S. 195, 112 Misc. 395. 

63 C.J. p 669 note 17. 

47. U.S.—The Oakmar, D.C.Md., 20 
P.Supp. 650. 

•48. U.S.—The Oakmar, supra. 
Refusal to reinstale employees en- 
gaged in unlawful sit-down strike 
see infra § 28 (51) b. 

Right to discharge employees en- 
gaged in unlawful sit-down strike 
see infra § 28 (49) b. 

49. N.C.-^Citizens' Co. v. Asheville 
Typographical Union, No. 263, 121 
S.E. 31, 187 N.C. 42. 

63 C.J. p 669 note 22. 

Injunction against picketing see In- 
junctions §§ 143-145. 

Picketing as conspiracy: 

Civil liability see Conspiracy § 12. 
Criminal liability see Conspiracy § 
71. 

50. Ark.—Local Union No. 313, Ho- 
tel & Restaurant Employees Inter¬ 
national Alliance v. Stathakis, 205 
S.W. 450, 135 Ark. 86. 

63 C.J. p 669 note 23. 

51. Ark.—Local Union No. 313, Ho- 
tel & Refstaurant Employees Inter¬ 
national Alliance v. Stathakis, su¬ 
pra. 

63 C.J. p 670 note 24. 

Justificatlon under statute 

When picketing is sought to be 
justifled under statute authorizing 
"peaoeably and without threat or 
intimidation being on any public 
Street or highway or thoroughfare 
for the purpose of obtaining or com- 
municating Information,” the pur¬ 
pose for which persons are to be un- 
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peaceful picketing does not arise under the Nation¬ 
al Labor Relations Act;52 or was the Act intend- 
td to prevent one labor union from peacefully pick¬ 
eting the piant of an employer who recognizes an- 
other union as bargaining agent where the purpose 
o£ the picketing was to urge employees who are 
members of the bargaining agent to pursue a course 
similar to that followed by the picketing union in a 
campaign waged by both unions to increase wages 


in the industry,53 although the right of a minority 
union peacefully to picket the piant of an employer 
who has entered into a closed-shop agreement with 
a union certified as the sole collective bargaining 
agent of the employees, for the purpose of interfer- 
ing with or abrogating that agreement, has been de- 
nied where there was no labor dispute between the 
employer and the picketing union.^^ 


2. CoLLEcnvE BAjtGAimm 


§ 28(20), Collective Bargaining in General 

Collective bargaining is a procedure looking toward 
the making of a collective agreement between the em¬ 
ployer and the accredited representative of his employees 
concerning wages, hours, and other conditions of empioy- 
ment. 

Collective bargaining is a procedure looking to¬ 
ward the making of a collective agreement between 
the employer and the accredited representative of 
his employees concerning wages, hours, and other 
conditions of employment.^^ It involves the right 
of menibers of a labor organization, either through 
a committec or through a representative, to confer 
with the employer, and to present their claims or 
grievances as to hours, wages, and general condi¬ 


tions incident to their employment, with the end in 
view of arriving at a reasonable and amicable ad- 
justment of such matters.^^ The right of collective 
bargaining is necessarily a continuing right, and it 
is not a detached or isolated procedure which, once 
reflected in a written agreement, becomes a final and 
permanent result.^^ The right to organize is essen- 
tial to the right to bargain collectively.^S 

The right of employees to bargain collectively 
and to engage in concerted activities for the pur¬ 
pose of collective bargaining or other mutual aid 
and protection has long been recognized by the 
courts and public opinion as lawful and in the Pub¬ 
lic interest,^^ and it has been expressly provided for 


restrained in “bcing on” public 
streets must be borne in mind and 
statute interpreted in light of right 
of employ-ee to be free and of the 
employer to have employee free from 
importunity, following, and dogging. 
—International Ticket Co. v. Wend- 
rich, 193 A. 808, 122 N.J.Eq. 2'22, af- 
firmed 196 A. 474, 123 N.J.Eq. 172. 

52. U.S.—Home Building Corpora¬ 
tion V. Oarpenters Dist. Council, D. 
C.Mo., 53 F.Supp. 804. 

Preedom of spoech as constitutional 
right see Constitutional Law § 213. 

53. Wash.—State ex rei. Lumber 
and Sawmill Workers v. Superior 
Court for Pierce County, 164 P.'2d 
662, 24 Wash.2d 314. 

54 . Wash.—Bloedel Bonovan Lum¬ 
ber Mills V. International Wood- 
workers of America, Local No. 46, 
102 P.2d 270, 4 Wash.2d 62. 

55. U.S.—N. L. R. B. v. Montgom- 
ery Ward & Co., C.C.A.9, 133 F.2d 

, 676, 146 A.L.R. 1045—Rapid Roller 

Co. V. N. L. R. B.. C.C.A.7, 126 P. 
2d 452, certiorari denied 63 S.Ct. 
45, 817 U.S. 650, 87 L.Ed. 623—N. 
L. R. B. V. Boss Mfg. Co., O.C.A. 
7, 118 P.2d 18'7. 

Other deflnitions 

(1) A broad deflnition of “collec¬ 
tive bargaining” is an agreement be¬ 
tween an employer and a labor un¬ 
ion which regulates terms and con¬ 
ditions of employment with refer- 
ence to hours of labor and wages, 


and deals also with strikes, lockouts, 
walkouts, arbitration, shop condi¬ 
tions, safety devices, the enforcea- 
bility and interpretation of such 
agreement and of numerous other re¬ 
lations existing between employer 
and employee.—Railway Mail Ass’n 
V. Murphy, 4-4 N.Y.S.‘2d 601, 180 Misc. 
868, reversed on other grounds Rail¬ 
way Mail Ass’n v. Corsi, 47 N.T. 
S.2d 404, 267 App.Div. 470,.affirmed 
56 N.E.2d 721,‘293 N.Y. 315, affirmed 
6'5 S.Ct. 1483, 326 U.S. 88, 89 L.Ed. 
2072. 

(2) Collective bargaining is a pol- 
icy whereby employers and em¬ 
ployees, by the union for employees, 
may agree in writing concerning 
wages and hours.—St. Clair v. Rus- 
sell & Pugh Lumber Co., D.C.Idaho, 
61 P.Supp. 47. 

(3) To bargain collectively or ne¬ 
gotiate means to confer regarding 
terms and conditions of employment 
and incorporation of such terms and 
conditions in a contract.—^Nutter v. 
City of Santa Monica, 168 P.2d 741, 
74 Cal.App.2d 292. 

56 , U.S.—^Yellow Cab Operating Co. 
V. Taxl-Cab Drivers Local Union 
No. 889 of Oklahoma City, D.C. 
Okl., 35 P.Supp. 403, reversed on 
other grounds, C.C.A., Taxi--Cab 
Drivers Local Union No. 889 of 
Oklahoma City, Okl., v. Yellow Cab 
Operating Co., 123 P.2d 262. 

The distingnishing characterlstlo 
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of collective bargaining is a contract 
negoliated by a designated repre¬ 
sentative of a group of employees.— 
Barle Restaurant v. 0’Meara, App.D. 
C., 160 P.’2d 27'5. 

57 . U.S.—Blastic Stop Nut Corpora¬ 
tion V. N. L. R. B., C.C.A.8, 142 P. 
2d 371, certiorari denied 65 S.Ct. 
55, 323 U.S. 722, 89 L.Ed. 580—N. 
L. R. B. V. Newark Morning Ledg- 
er Co., C.C.A.3, 120 P.2d 262, 137 

A. L.R. 849, certiorari denied New¬ 
ark Morning Ledger Co. v. N. L. R. 

B. , 62 S.Ct. 363, 314 U.S. 693, 86 
L.Ed. 554. 

Wis.—International Union, United 
Automobile, Aircraft & Agricultur- 
al Implement Workers of America, 
Local 180, C. I. 0., v. J. I. Case 
Co., '26 N.W.'2d 305, 250 Wis. 63. 

58 . D.C.—Brotherhood of Railway 
and Steamship Clerks, Preight 
Handlers, Express and Station 
Employees of America, 137 F.2d 
817, 78 U.S.App.D.C. 125, reversed 
on other grounds and certiorari 
granted 6-4 S.Ct. 260, 320 U.S. 715, 
88 L.Ed. 420, rehearing denied 64 
S.Ct. 435, 320 U.S. 816, 88 L.Ed. 
493. 

59. U.S.—El Paso Electric Co. v. 
Elliott, D.C.Tex., 1'5 P.Supp. 81. 

Ky.—Aulich v. Craigmyle, 59 S.W.2d 
560, 248 Ky. 676. 

N.J.—Blonder v. United Retail Em¬ 
ployees of Newark, Local No. 108, 
16 A.2d 826, 128 N.J.Ea. 41—Eve- 



MA8TEB AND SERVANT 


56 C.J.S, 


§ 28(20) 

or safeguarded irt federal statutes,®® such as the 
Railway Labor Act, 45 U.S.C.A. § 151 et seq,®! 
and the National Labor Relations Act, 29 U.S.C.A.. 


§ 151 et seq,®2 and in the statutes or constitutiona! 
provisions of a number of States.®^ The right of 


ning Times Printing & Publishing 
Co. V. Ai^ierican Newspaper Guild, 
19^5 A. 378, 122 N.J.Eq. 845--Bay- 
onne Textile Corporation v. Amer¬ 
ican Pederation of Silk Workers, 
172 A. '551, 116 N.J.Eq. 146, 92 A. 
L.R. 1450. 

N.Y.—Busch Jewelry Co. v. United 
Retail Employees Union, Local 
830, 2'2 N.E.2d 320, 281 N.Y, 150, 
124 A.L.R. 744, motion denied 
Busch Jewelry Co, v. United Retail 
Employees’ Union, 21 N.E.2d 207, 
280 N.Y. 706—Barfield v. Standard 
Oil Co. of New Jersey, 14 N.Y.S.2d 
627, 172 Misc. 9i5—Maisel v. Sig- 
man, 205 N.Y.S. 807, 123 Misc. '714. 
Or.—Geo. B. Wallace Co. v. Inter¬ 
national Ass’n of Mechanics, Mt. 
Hood Lodge, Local No. 1005, Au- 
to Mechanics, 63 P.2d 1090, 15'5 Or. 
652. 

A Union may enter into a contract 
with an employer for the benefit of 
Its members.—H. Blum & Co. v. Lan- 
dan, 155 N.E. 154, 23 Ohlo App. 426. 
Bargaining power beyond single 
shop 

As modern industry is not or- 
ganized on a single-shop basis, inde- 
pendent labor organizations should 
be permitted to grow and extend 
Iheir bargaining power beyond the 
single shop.—C. S. Smith Metropoli¬ 
tan Market Co. v. Lyons, 106 P.2d 
414, 16 Cal.2d 389. 

Persuasion causing exerclse of right 
Workers have a right to secure 
collective , bargaining if they can, 
and as long as the action is of their 
own free will it is a matter of indif- 
ference whether they conclude to do 
so on their own initiative or on out- 
side suggestion or persuasion.—In¬ 
ternational Pocketbook Workers’ Un¬ 
ion V. Orlove, 148 A. 826, 158 Md. 
496. 

60. N.Y.—Parulla v. Ralph A. 
Preundlich, Inc., 277 N.Y.S. 47, 
153 Misc. 738. 

Norrls-Iia G-uardia Act 
U.S.—Allen Bradley Co. v. Local Un¬ 
ion No. 3, International Brother- 
hood of Blectrical Workers, N.Y., 
65 S.Ot. 1533, 325 U.S. 797, 89 L. 
Ed. 1939, rehearing denied 66 S. 
Ct. 11, ,326 U.S. 803, 90 L.Ed. 489— 
U. S. V. Bay Area Painters and 
Decorators Joint Committee, B.C. 
Cal., 49 P.Supp. 733. 

War Labor Disputes Act 
U.S.—N. L. R. B. V. West Ky. Coal 
Co., C.C.A.6, 1152 P.2d 198, certio¬ 
rari denied 66 S.Ct. 1372, 328 U.S. 
866, 90 L.Ed. 1'636. 

61. U.S.—General Committee of Ad- 
Justment of Brotherhood of Loco- 
motive Engineers for Missouri-K.- 
T. R. R. V, Missouri-K.-T. R. Co., 


Tex., 64 S.Ct. 146, 320 U.S. 323, 88 
L.Ed. 76—^Virginian Ry. Co. v. 
System Pederation No. 40, Va., 57 
S.Ct. '592, 300 U.S. 515, 81 L.Ed. 
789—Railway Employees' Depart¬ 
ment of American Pederation of 
Labor v. Virginian Ry. Co., D.C. 
Va., 39 P.Supp. 3'54. 

D.C.—Brotherhood of Railway and 
Steamship Clerks, Preight Han- 
dlers, Express and Station Em¬ 
ployees V. United Transport Serv¬ 
ice Employees of America, 137 P. 
2d 817, ‘78 U.S.App.D.C. 125, re- 
versed on other grounds and cer¬ 
tiorari granted 64 S.Ct. '260, 320 U. 
S. '715, 88 L.Ed. 420, rehearing de¬ 
nied '64 S.Ct. -435, 320 U.S. 816, 88 
L.Ed. 493. 

Kan.—Betts v. Easley, 169 P.2d 831, 
161 Kan. 459. 

Although ZLot defiued in Itallway 
Labor Act, “collective bargaining" 
generally has been considered to ab- 
sorb and give statutory approval to 
philosophy of bargaining as worked 
out in the labor movement in United 
States.—Order of Railroad Teleg- 
raphers v. Railway Exp. Agency, Ga., 
64 S.Ct. 582, 321 U.S. 342, 88 L.Ed. 
788. 

The purpose of the Railway Labor 
Act in providing for a representa- 
tive of a craft or class of employees 
is to secure benefits of agreements 
which' represent the strength and 
bargaining power and serve the wel- 
fare of the group and not to deprive 
them or any of them of the benefits 
of collective bargaining for the ad- 
vantage of the representative or 
those members of the class who s'^»- 
lected it.—Steele v. Louisville &, N. 
R. Co., Ala., 65 S.Ct. 226, 323 U.S. 
192, 89 L.Ed. 173. 

The basio prlnciple of legislation 
recognizing the policy of collective 
bargaining between railroads and 
their employees is that there must 
be some agency vested with authori- 
ty to represent and bind all of the 
employees of each craft or class, 
whether or not members of a labor 
organization, for the preservation of 
the rights of the employees and for 
the protection of the public.—Bris- 
bin V. E. L. Oliver Lodge No. 336 
of Brotherhood of Railway Clerks, 
279 N.W. 277, 134 Neb. 617. 

62. U.S.—^Allen Bradley Co. v. Lo¬ 
cal Union No. 3, International 
Brotherhood of Electrical Work¬ 
ers, N.Y.,' '66 S.Ct. 1533, 325 U.S. 
797, 89 L.Ed. 1939, rehearing de¬ 
nied 66 S.Ct. .11, 90 L.Ed. 489— 
Berkshire Knitting Mills v. N. L. 
R. B., C.C.A.3, 139 F.'2d 134, certio¬ 
rari denied 64 S.Ct. 1168, 322 U.S. 
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747, 88 L.Ed. 1579—N. L. R. B. v. 
Pord Motor Co., C.C.A.6, 114 P.2d 
90‘5, certiorari denied Ford Motor 
Co. V. N. L. R. B., 61 S.Ct. 621, 
312 tr.S. 689, 8'5 L.Ed. 112'6—N. L. 
R. B. V. Sterling Electric Motors^ 

C. C.A.9, 114 P.-2d 738, certiorari 
dismissed 61 S.Ct. 69, 311 U.S. 722, 
85 L.Ed. 4'71, motion denied Ex 
parte N. L. R. B., 61 S.Ct. 67, 311 

U. S. 617, 85 L.Ed. 391—St. Clair 

V. Russell & Pugh Lumber Co., 

D. C.Idaho, 51 P.Supp. 47. 

111.—Pansteel Metallurgical Corpora¬ 
tion V. Lodge 66 of Amalgamated 
Ass'n of Iron, Steel and Tin Work¬ 
ers of North America, 14 N.E.'2(i 
991, 295 Ill.App. 323. 

Bmployee^s right to protect Interests 
Under the National Labor Rela¬ 
tions Act, although the employer has 
the right to whole-hearted loyalty in 
the performance of a contract of em- 
ployment, the employee has the right 
to protect his independent and ad¬ 
verse interest in the terms of the 
contract itself and the conditions of 
Work.—^Packard Motor Car Co. v. N. 
L. R. B., 67 S.Ct. 789. 

Right to violate state law 

Provision in National Labor Rela¬ 
tions Act authorizing employees to 
engage in concerted activities for 
purpose of collective bargaining or 
other mutual aid and protection does 
not give to employees the right tO’ 
use concerted activities which are 
in violation of state law.—Interna¬ 
tional Union, U. A. W. A. A. P. of L., 
Local 232, v. Wisconsin Employment 
Relations Bd., 27 N.W.2d 876, 250 
Wis. 550. 

63. Cal.—Nutter v. City of Santa 
Monica, 168 P.2d 741, 74 Cal.App. 
2d 292. 

Kan.—Swart v. Huston, 117 P.2d 
576, 154 Kan. 182. 

N.Y.—In re New York State La¬ 
bor Relations Bd. v. Metropoli¬ 
tan Life Ins. Co., 52 N.Y.S.2d 590, 
183 Misc. 1064, afflrmed 68 N.Y.S.2d 
343, 269 App.Div. 934, affirmed 66 
N.E.2d 863, 295 N.Y. 839—Interna¬ 
tional Ry. Co. V. Boland, 8 N.Y.S. 
2d 643, 169 Misc. 926. 

AS givlug right to particular em- 
ployees 

(1) A constitutional provision 
which merely protects the right of 
collective bargaining does not give 
the right of collective bargaining 
to any frroup of employees.—Miami 
Water Works Local No. 654 v. City 
of Miami, Fla., 26 So.2d 194. 

(2) Accordingly such a provision 
does not give right of collective bar¬ 
gaining to Union whose membership 
is composed of employees of munici- 
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collective bargaining is a fundamentali^ or nat¬ 
urali® right which the federal statutesii and state 
statutes and constitutional provisionsi*^ have merely 
affirmed and not created, although it has been held 
that the National Labor Relations Act basically re- 
constructed the right.i8 The court must construe 
the collective bargaining provisions of labor rela¬ 
tions statutes so as to give effect to their social 
purposes, to avoid labor strife, and to promote la¬ 
bor peace.i^ 

Employers have the right to bargain as a group 
with employee organizations in a given trade in 
the matter of wages or of trade rules and working 
conditions.'^i 


§ 28(21). - Duty to Bargain in General 

Under a number of statutes the employer has the* 
duty to engage tn collective bargaining with his em- 
ployees. 

In accordance with the provisions of the National 
Labor Relations Act, 29 U.S.C.A. § 151 et seq,'^^ 
of the Railway Labor Act, 45 U.S.C.A. § 151 et 
seq,'^2 and of various state statutes,'^3 the employer 
has the duty to engage in collective bargaining with 
his employees. Under the National Labor Rela¬ 
tions Act and similar statutes the duty exists only 
after the statutory bargaining representative re- 


pality.—Miami Water Works Local 
No. 654 V. City of Miami, supra. 
Collective actiou by employer or enu 
ployees 

Althoug-h it is the policy of the 
law to protect employeos* right of 
collective bargaining, nothing in the 
law denies to either employers or 
employees the right of lawful col¬ 
lective action.—Bentley v. Mountain, 
124 P.2d 91, 51 Cal.App.2d 95. 

64. U.S.—Amalgamated U t i 1 i t y 

Workers v. Consolidated Edison 
Co. of New York. 60 S.Ct 661, 809 
U.S. 261, 84 L.Ed. 738. 

N.Y.—Domanick v. Triboro Coaoh 
Corporation, 18 N.Y.S.2d 650. 

65. Cal.—Nutter v. City of Santa 
Monlca, 168 P.2d 741, 74 Cal.App. 
2d 292. 

66. U.S.—^Amalgamated U 11111 y 

Workers v. Consolidated Edison 
Co. of New York, 60 S.Ct. 561, 309 

U. S. 261, 84 L.Ed. 738. 

Wis.—Allen-Bradley Local No. 1111, 
United Elcctrical, Padio «& Ma¬ 
china Workers of America v. Wis- 
consin Bmployment Relations 
Board, 296 N.W. 791, 237 Wis, 164, 
afflrmed 62 S.Ct. 820, 316 U.S. 740, 
86 L.Ed. 1154. 

07. Cal.—Nutter v. City of Santa 
Monica, 168 P.2d 741, 74 Cal.App.2d 
292. 

N.Y.—^Domanick v. Triboro Coach 
Corporation, 18 N.Y.S.2d 660. 

68. U.S.—United Electrical Radio 
& Machine Workers of America 

V. International Brotherhood of 
Electrical Workers. C.C.A.N.Y., 116 
P.2d 488. 

69 . N.Y.—In re New York State La¬ 
bor Relations Bd. v. Metropoli¬ 
tan Life Ins. Co., 52 N.Y.S.2d 690, 
183 Misc. 1064, afflrmed 58 N.Y.S. 
2d 343, 269 App.Div. 934, afflrmed 
66 N.E.2d 863, 295 N.Y. 839. 

70. IU.—Carpenters* Union v. Citi- 
zens' Committee to Enforce Lan- 
dis Award, 244 Ill.App. 640, re- 
versed on other grounds 164 N.E. 
393, 333 IlL 226, 63 A.L.R. 167. 


71. U.S.—Medo Photo Supply Cor¬ 
poration V. N. L. R. B., 64 S.Ct. 
830, 321 U.S. 678, 88 L.Ed. 1007— 
N. L. R. B. V. Scullin Steel Co., 
C.C.A.8, 161 F.2d 143—N. L. R. B. 
V. A. Sartorius & Co., C.C.A.2, 140 
F.2d 203—N. L. R. B. v. Swift & 
Co., C.C.A.6, 127 F.2d 30—N. L. R. 
B. V, Calument Steel Division of 
Borg-Warner Corporation, C.C.A. 
7, 121 F.2d 366—Solvay Process 
Co. V. N. L. R B., C.C.A.5, 117 
F.2d 83, certiorari denied 61 S.Ct. 
1121, 313 U.S. 596, 85 L.Ed. 1549. 
Mass.—Hamer v. Nashawena Mills, 
52 N.B.2d 22, 315 Mass. 160. 
Rofusal to bargain collectively as 
unfair labor practlce see infra § 
28 (45) e. 

!Elmployer's a3i]iouzLcem0n.t of uew 
wage scale without prior agreement 
and while negotiations were stili in 
progress constituted an attempt to 
settle unilaterally matters with re- 
spect to which employer was under 
a statutory duty to deal with the 
Union.—^N. L. R. B. v. Barrett Co., C. 
C.A.7, 135 F.2d 959—Great Southern 
Trucking Co. v. N. L, R. B., C.C.A.4, 
127 F.2d 180, certiorari denied 63 S. 
Ct. 48, 317 U.S. 662, 87 L.Ed. 524. 
Majorlty support 

An employer is under duty to bar¬ 
gain collectively as soon as union 
representative presents convincing 
evidence of majority support for the 
union.—^N* L. R. B. v. Dahlstrom 
Metallic Door Oo., C.C.A.2, 112 F.2d 
756. 

Employee’a oouseat to violatloa 
The statute may not be ignored by 
employer even Ihough the employees 
consent, or the employees suggest 
conduct found to be an unfair labor 
practice, at least where employer 
is in a position to secure an advan- 
lage from the practice.—Medo Photo 
Supply Corjp. V. N. L. R. B., 64 S.Ct. 
830, 321 U.S. 678, 88 L.Ed. 1007. 

Beasou for retinlriug negotiations 
is bs^sed on idea that negotiations 
honestly entered into will generally 
resuit in settlement of differences.— 
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Jeffery-De Witt Insulator Co. v. N. 
L. R. B., C.C.A.4, 91 F.2d 134, certio¬ 
rari denied 58 S.Ct. 55, 302 U.S. 731, 
82 L.Ed. 566. 

72. U.S.—Virginian Ry. Co. v. Sys¬ 
tem Federation No. 40, Va., 67 S. 
Ct. 692, 300 U.S. 515, 81 L.Ed. 789. 

“Treat with” 

Provision of Railway Labor Act 
commanding employer to *‘treat 
with” authorized representative of 
employees for collective bargaining 
requires employer to meet and con¬ 
fer with such representative, to lls- 
ten to complalnts, and to make rea- 
sonable effort to compose differences, 
as against contention that command 
requires employer to meet represen¬ 
tative only if and when he should 
elect to negotiate with representa¬ 
tive.—Virginian Ry. Co. v. System 
Federation No. 40, supra. 

Federal Transporation Act of 1920 
did not require the railway company 
to recognize or to deal with or con¬ 
fer with labor unions, and it did 
not require employees to deal with 
their employers through their fellow 
employees.—Pennsylvania R. Co. v. 
U. S. Railroad Labor Board, 111,, 43' 
S.Ct. 278, 261 U.S. 72, 67 L.Ed. 636.. 

73. Mass.—Hamer v. Nashawena 
Mills, 52 N.E.2d 22, 315 Mass. 160. 

N.Y.—New York State Labor Rela¬ 
tions Board v. Montgomery Ward 
& Co., 88 N.Y.S.2d 858, 179 Misc. 
298, afflrmed 42 N.Y.S.2d 840, 266' 
’ App.Div. 878. 

Pa.—In re Oestrelcher Co., Com.Pl., 
96 Luz.Leg.Reg. 26—^Wilson Laun- 
dry Co. v. Laundry and Linen Sup¬ 
ply Drivers and Chauffeurs Local 
Union. No. 187, Com.Pl, 66 Montg. 
Co. 164. 

Couslderatioai of staaidards of Uviag 
In wage controversy, employer 
should be willing to consider in good 
I faith the present Standard of living 
and salaries or wages paid to em¬ 
ployees in similar lines of endeavor. 
—New York State Labor Relationsi 
Bd. V. Charles C. Loehmann Corp.,. 
56 N.Y.S.2d 485, 269 App.Div. 666. 
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quests the employer to bargain collectively,'^^ and 
the employer need not take the initiative in seeking 
a. contract or request his employees to participate 
in negotiations for purposes of collective bargain- 
iiig.75 After a request to bargain has been made 
by the employees through their representative it is 
not incumbent on the employees to renew continu- 
ally the proposal to bargain,76 but after the em¬ 
ployer has entered into negotiations for collective 
bargaining, and the negotiations are suspended with 
no arrangement for further meeting, the employees 
must request further negotiations to impose the duty 
on the employer.77 The employer is not excused 
from compliance with the statute because of eco- 
nomic hardships,76 because his piant is shut down,79 
by reason of the fact that union organizers have 
stated to employees that persons not joining the 
union would lose their jobs when the union was 
recognized,®® or by reason of the fact that the un¬ 
ion has proposed a preferential shop.S^ If the un¬ 
ion offers in good faith to negotiate, the employer 
may not refuse because of the union’s past miscon- 
duct.S2 The employer violates the statute when he 


refuses to bargain except on conditions which are 
unreasonable or which interfere with the employees’ 
rights giveii by the statute.63 

§ 28(22). - Subjects of Collective Bar¬ 

gaining 

Generally, where collective bargaining is requlred by 
statute, the employer must negotiate with respect to ali 
matters which affect his employees as a class or which 
involve legitimate collective bargaining. 

Generally, where collective bargaining is required 
by statute, the employer must negotiate with respect 
to all matters which affect his employees as a class^^ 
or which involve legitimate collective bargaining,65 
and a refusal to bargain as to matters which are 
proper subjects for collective bargaining indicates a 
lack of good faith.66 Accordingly the employer is 
under the duty to bargain collectively before making 
changes in existing contracts,67 but the employee^s 
breacli of contract does not leave the employer un¬ 
der an obligation to initiate negotiations for a new 
contract.^^ Exceptional as well as routine matters 
are properly the subjects for collective bargain- 
ing.69 


74. U.S,—^N. L. R. B. v. Columbian 
Enameling & Stamping Co., 69 S. 
Ct. 501, 306 U.S. 292, 83 L.Ed. 660 
—N. L. R. B. V. West Ky. Coal 
Co., CC.A.6, 152 F.2d 198, certio¬ 
rari denied 66 S.Ct 1372, 328 U.S. 
866, 90 L.Ed. 1636—N. L. R. B. v. 
Burke Mach. Tool Co., C.C.A.6, 133 
F.2d 618—Reliance Mfg. Co. v. N. 
L. R. B., C.C.A.7, 125 F,2d 311. 

75. U.S.—N. L. R. B, v. Sands Mfg. 
Co., 59 SCt. 608, 306 U.S. 332, 83 
L.Ed. 682—N. L. R. B. v. Colum¬ 
bian Enameling & Stamping Co., 
59 S.Ct. 501, 306 U.S. 292, 83 L, 
Ed. 660—N. L. R. B, v. Montgom- 
ery Ward & Co., C.C.A.g, 133 F.2d 
676, 146 A.L.R. 1045—Great South¬ 
ern Trucking Co. v. N. L. R. B., 
C.C.A.4, 127 F.2d 180, certiorari 
denied 63 S.Ct. 48, 317 U.S. 652, 87 
L.Ed. 524—Wilson & Co. v. N. L. R. 
B., C.C.A.8, 115 F.2d 759. 

78. U.S.—N. L. R. B. v. Montgomery 
Ward & Co., C.C.A.9, 133 F.2d 676, 
146 A.L.R. 1045—M. H. Ritzwoller* 
Co. V. N. L. R. B., C.C.A.7, 114 F. 
2d 432. 

77. U.S.—N. L. R. B. v. Sands Mfg. 
Co., 69 S.Ct. 608, 306 U.S. 332, 83 
L.Ed. 682. 

78. U.S.—N. L. R. B. v. John Engel- 
horn & Sons, C.C.A.3, 134 F.2d 653. 

79. U.S.—N. L. R. B. v. Somerset 
Shoe Co, C.C.A,1, 111 F.2d 681. 

50. U.S.—L. R. B. y. Dalilstrom 
Metallic Door Co., C.C.A.2, 112 F. 
2d 756. 

51. U.S.— N. L. R. B. V. George P. 


Pilling & Son Co., C.C.A.3, 119 F. 
2d 32. 

82. U.S.—^N. L. R. B. v. Remington 
Rand, C.C.A.2, 94 F.2d 862, certio¬ 
rari denied Remington Rand v. N. 
L. R, B., 68 S.Ct. 1046, 304 U.S. 
576, 82 L.Ed. 1540, rehearing de¬ 
nied Remington Rand v. U. S., 68 
S.Ct. 1054, 304 U.S. 590, 82 L.Ed. 
1549, certiorari denied Central 
Executive Council of Remington 
Rand Bmployes* Ass'ns v. N. L.' 
R. B., 58 S.Ct. 1061, 304 U.S. 685, 
82 L.Ed. 1546. 

83. U.S.—K L. R. B. v. George P. 
Pilling & Sons Co., C.C.A.3, 119 P. 
2d 32. 

84. U.S.—Wilson & Co. v. N. L. R. 

B. , C.C.A.8, 115 F.2d 759. 

85. U.S.—Singer Mfg. Co. v. N. L. 
R. B., C.C.A.7, 119 P.2d 131, certio¬ 
rari denied 61 S.Ct. 1119, 313 U.S. 
695, 85 L.Ed. 1649, rehearing de¬ 
nied 62 S.Ct. 55, 314 U.S, 708, 86 
L.Ed. 565. 

80. U.S.-^N. L, R. B. v. Boss Mfg. 

Co., C.C.A.7, 118 P.2d 187. 
Necessity for negotiation in good 
faith see infra § 28 (23). 

87. U.S.—N. L. R. B. v. Sands Mfg. 
Co., 69 S.Ct. 608, 306 U.S. 332, 83 
L.Ed. 682—^In re Chicago North 
Shore & M. R. Co., C.C.A.Ill., 147 
F.2d 723, certiorari denied Broth- 
erhood of Locomotive Firemen and 
Enginemen v. Chicago, N. S. & M. 
R. Co., 66 S.Ct. 1089, 326 U.S. 852, 
89 L.Ed. 1973—Consolidated Air- 
craft Corporation v. N. L. R. B., 

C. C.A.9, 141 F.2d 786--N. L. R. B. 
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V. Montgomery Ward & Co., C.C.A. 
9, 183 F.2d 676, 146 A.L.R. 1045— 
Rapid Roller Co. v. N. L. R. B., 
C.C.A.7, 126 P.2d 452, certiorari de¬ 
nied 63 S.Ct. 46, 317 U.S. 650, 87 
L.Ed. 523—Singer Mfg. Co. v. KT. 
L. R. B., C.C.A.7, 119 F.2d 131, 
certiorari denied 61 S.Ct. 1119, 313 
U.S. 695, 85 L.Ed. 1549, rehearing 
denied 62 S.Ct. 55, 314 U.S. 708, 86 
L.Ed. 666. 

Change in. working conditions prior 
to agreement 

Where no collective bargaining 
agreement is in force, the carrler, by 
making individual agrcements which 
change working conditions, does not 
violate the provision of the Rail- 
way Labor Act, 45 U.S.C.A. § 162, 
which prohibita changes in collec¬ 
tive bargaining agreements without 
resort to the procedure prescribed 
by the act, although negotiations for 
a collective agreement are pending. 
—^Williams v. Jacksonville Terminal 
Co., Fla. & Tex., 62 S.Ct. 669, 315 U. 
S. 386, 86 L.Ed. 914, rehearing de¬ 
nied 62 S.Ct. 909, 315 U.S. 830, 86 
L.Ed. 1224—Pickett v. Union Termi¬ 
nal Co., Fla. & Tex., 62 S.Ct. 659, 315 
U.S. 886, 86 L.Ed. 914, rehearing de¬ 
nied 62 S.Ct. 909, 316 U.S. 830, 86 
L.Ed. 1224. 

88. U.S.—N. L. R. B. v. Sands Mfg. 
Co., 69 S.Ct. 608, 306 U.S. 332, 83 
L.Ed. 682. 

89. U.S,—Order of Railroad. Tele- 
graphers v. Railway Express 
Agency, Ga., 64 S.Ct. 582, 321 U.S. 
342, 88 L.Ed. 788. 
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Wages or rates of pay,^0 hours of employment,^^ 
conditions of employment,92 and the method for 
presenting and adjusting grievances^S are proper 
subjects for collective bargaining. The interpreta- 
tion of ambiguous provisions of the contract is a 
niatter for collective bargaining,94 but wherc the 
provisions of the contract are not ambiguous the 
employer need not negotiate as to their interpreta- 
tion.9® Where the closed shop is not prohibited by 
statute it constitutos a proper subjcct for collec¬ 
tive bargaining.96 Collection of union dues is not 
in its nature a matter for collective bargaining re- 
quired by the National Labor Relations Act, 29 U. 
S.C.A. § 151 et seq,®7 but it may properly be in- 


§ 28(23) 

cluded in a collective bargaining contract, as con- 
sidered infra § 103. 

§ 28(23). - Conduct of Collective Bar¬ 

gaining Negotiations 

Under labor relations statutes which require collec¬ 
tive bargaining, mere pretended bargaining by the em¬ 
ployer is not sufficient; the employer must bargain In* 
good falth. 

Under the National Labor Relations Act, 29 U.S. 
C.A. § 151 et seq, and similar statutes, mere pre¬ 
tended bargaining by the employer is not sufficient 
to constitute collective bargaining;98 the employer 
must bargain in good faith.99 Collective bargain- 
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90. U.S.—Oughton v. N. L. R. B., C. 
C.A.3, 118 P.2d 486, certiorari de- 
nied 62 S.Ct. 485, 315 U.S. 797, 86 
L.Ed. 1198 and Gibbs v. N. L. R. 
B., 62 S.Ct. 485, 315 U.S. 797, 86 
L.Ed. 1198. 

Pixin& of wages by contract general- 
ly see infra § 110. 

Employer lias rigbt to insist that 
question of wages be settled by the 
contract with employees* bargaining 
agent, and employees have right to 
include in contract a proper clause 
recognizing the right to bargain col- 
lectively as to wages.—Singer Mfg. 
Co. V. N, L. R. B„ 119 F.2d 181, cer¬ 
tiorari denied 61 S.Ct. 1119, 313 U.S. 
695, 85 L.Ed. 1549, rehearing denied 
62 S.Ct. 65, 314 U.S. 708, 86 L.Ed. 
565. 

91. U.S.—N. L. R. B. V. Swift & 
Co., C.C.A.6, 127 F.2d 30—N. L. R. 

B. V. George P. Pilling & Son Co., 

C. C.A.3, 119 P.2d 32—Oughton v. N. 
L. R. B., C.C.A.3, 118 F.2d 486, 
certiorari denied 62 S.Ct. 485, 315 

U. S. 797, 86 L.Ed. 1198 and Gibbs 

V. K. L. R. B., 62 S.Ct. 485, 315 
U.S. 797, 86 L.Ed. 1198. ‘ , 

92. U.S,—Rapid Roller Co. v. N. L. 
R. B., C.C.A.7, 126 F.2d 452, cer¬ 
tiorari denied 63 S.Ct. 46, 317 U.S. 
650, 87 L.Ed. 623. 

Divisio» ol labor is within the 
province of collective bargaining.— 
Gaskill V. Roth, C.C.A.Neb., 151 F,2d 
366, certiorari denied 66 S.Ct. 896, 
327 U.S. 798, 90 L.Ed. 1024, rehear¬ 
ing denied 66 S.Ct. 975, 328 U.S. 876, 
90 L.Ed. 1646. 

“Worklng coadltlons” 

(1) The phrase “working condi¬ 
tions” within provision of Railway 
Labor Act, 45 U.S.C.A. § 162, that no 
carrier shall change working condi¬ 
tions except as prescribed in agree- 
ment with employees or in the act 
means such conditions affecting work 
of employees as might be subject of 
agreement between carrier and em¬ 
ployees.—^In re Chlcago North Shore 
& M. R. Co., C.C.A.I11., 147 P.2d 723, 
certiorari denied Brotherhood of Lo- 
comotive Firemen and Enginemen v. 


Chicago, N. S, & M. R. Co., 65 S.Ct. 
1089, 326 U.S. 852, 89 L.Ed. 1973. 

(2) A mere change in intercorpo- 
rate operating arrangements between 
companies was held not to constitute 
a change in “working conditions.”— 
In re Chicago North Shore & M. R. 
Co., supra. 

93. U.S.—Hughes Tool Co. v. N. L. 
R. B., C.C.A.5, 147 F.2d 69, 158 A. 
L.R. 1165. 

94. U.S.—N. L. R. B. v. Sands Mfg. 
Co., 69 S.Ct. 608, 306 U.S. 832, 83 
L.Ed. 682—Rapid Roller Co. v. N. 
L. R. B., C.C.A.7, 126 F.2d 452, 
certiorari denied 63 S.Ct. 45, 317 
U.S, 650, 87 L.Ed. 623. 

Types of dispute recognlzed by stat, 
ute 

The Railway Labor Act, 46 U.S.C. 

A. S 151 et seq., recognizes two types 
of disputes arising between railway 
management and employees which 
may be adjusted thereunder, the flrst 
relating to disputes over formation 
of collective agreements or efforts 
to secure them looking to acquisition 
of rights for the future, and the sec- 
ond contemplating existence of a 
collective agreement or a situation 
in which no efCort is made to change 
terms of employment and dispute, 
relates either to meaning or proper 
application of a particular provision 
with reference to a specific situation 
or to an omitted case.—Murphre v. 
Brotherhood of R. R. Trainmen, 173 
P.2d 926, 197 Okl. 627. 

95. U.S.—N. L. R. B. v. Sands Mfg. 
Co., 69 S.Ct. 508, 306 U.S. 332, 83 
L.Ed. 682. 

96. U.S.—N. L. R. B. v. Winona 
Textile Mills, C.C.A.8, 160 F.2d 201. 

Validity of closed-shop provision in 
collective bargaining contract see 
infra § 28 (40). 

97. U.S.—Hughes Tool Co. v. N. L. 
R. B.. C.C.A.6, 147 P.2d 69. 

96. U,S.—^N. L. R. B. v. Montgomery 
Ward & Co., C.C.A.9, 133 P.2d 676, 
146 A.L.R. 1046—N. L. R. B. v. 
Swift & Co., C.C.A.6, 127 F.2d 30— 
Rapid Roller Co. v. N. L. R. B., 
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C.C.A.7, 126 P.2d 452, certiorari 

denied 63 S.Ct. 45, 317 U.S. 650, 87 
L.Ed. 523—Singer Mfg. Co. v. N. L. 

R. B., C.C.A.7, 119 P.2d 131, cer¬ 
tiorari denied 61 S.Ct. 1119, 313 

U. S. 695, 85 L.Ed. 1549, rehearing 
denied 62 S.Ct. 55, 314 U.S. 708, 86 
L.Ed. 665—^N. L. R. B. v. Boss 
Mfg. Co., C.C.A.7, 118 F.2d 187. 

DeterxnliLtaioii not to agree 

(1) Mere discussion with flxed re¬ 
solve not to enter into an agreement 
even regarding matters as to which 
there is no dispute does not satisfy 
the statute.—N. L. R. B. v. Highland 
Park Mfg. Co., C.C.A.4, 110 P.2d 632. 

(2) An employer who enters into 
negotiations with his mind closed 
against even the thought of entering 
into an agreement is guilty of refus- 
ing to bargain collectively.—^N. L. R. 

B. V. Westinghouse Air Brake Co., 

C. C.A.3, 120 F.2d 1004—N. L. R. B. 
V. Reed & Prince Mfg. Co., C.C.A.l, 
118 P.2d 874, certiorari denied Reed 
& Prince Mfg. Co. v. N. L. R. B., 6t 
S.Ct. 1119, 313 U.S. 595, 85 L.Ed. 1549 
— N. L. R. B. V. Somerset Shoe Co., 
C.C.A.1, 111 F.2d 681—N. L. R. B. v. 
Griswold Mfg. Co., C.C.A.3, 106 F.2a 
713. 

99. U.S.—^N. L. R. B. v. Poultry- 
men’s Service Corp., C.O.A.3, 138 F. 
2d 204—^N. L. R. B. v. Bairett Co., 
C.C.A.7, 136 F.2d 959—N. L. R. B. 

V. Montgomery "Ward & Co., C.C.A. 
9, 133 F.2(a 676, 146 A.L.R, 1046— 
Great Southern Trucking Co. v. 
N. L. R. B., C.C.A.4, 127 F.2d 180, 
certiorari denied 63 S.Ct. 48, 317 U. 

S. 652, 87 L.Ed. 524—N, L. R, B. 
V. Whittier Mills Co., C.C.A.6, 123 
F.2d 725—Singer Mfg. Co. v. N. L. 

R. B., C.C.A.7, 119 F.2d 131, cer¬ 
tiorari denied 61 S.Ct. 1119, 313 
U.S. 696, 85 L.Ed. 1549, rehearing 
denied 62 S.Ct. 65, 314 U.S. 708, 
86 L.Ed. 665—N. L. R. B. v. Reed 
& Prince Mfg. Co., CC.A.1, 118 F, 
2d 874, certiorari denied Reed & 
Prince Mfg. Co. v. N. L. R. B., 61 

S. Ct. 1119, 313 U.S. 596, 85 L.Ed. 
1549—Wilson & Co. v. N. L. R. B., 

1 C.C.A.8. 115 F.2d 769—Continental 
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§ 28(23) 

ing contemplates an exchange of Information, ideas, 
and theories in open discussion, and an honest at- 
tempt to arrive at an agreement,! and both sides 
have the duty to enter the discussion with an open 
and fair mind, and with a sincere purpose to find 
a basis for agreement.2 The employer need not 
continue the discussion indefinitely,^ particularly 
where the employees refuse to perform their con¬ 
tracti The National Labor Relations Board has 
authority under the National Labor Relations Act 
to determine whether the employer was acting in 
good faithi 


Collective bargaining has no reference to the 
terms of the agreement offered as long as the par¬ 
ties negotiate in good faith,® but the insistence by 
the employer on an agreement which would be il- 
legal indicates that the employer is not bargaining 
in good faith.7 It is not illegal for either the em¬ 
ployer or the employees* representative to offer a 
unilateral draft 'of a contemplated agreementS un- 
less he has a hxed determination not to recede from 
the terms therein expressedi The employer may 
properly refuse terms proposed by the employees, 
but he is not free to refuse without consideration 


Oil Co. V. N. L. R. B., C.aA.lO, 113 
F.2d 473, case remanded on other 
grounds 61 S.Ct. 861, 313 U.S. 212, 
85 L.Ed. 1292—N. L, R. B. v. Sun- 
shine Mining Co., C.C.A.9, 110 P.2d 
780, certiorari denied Sunshine 
Mining Co. v. N. L. R. B., 61 S. 
Ct. 447, 312 IJ.S. 678, 85 L.Ed, 1118, 
rehearing denied 61 S.Ct. 619, 312 
U.S. 713, 85 L.Ed. 1144—N. L. R. 

B. V. Biles Coleman Lumber Co., 

C. C.A.9, 98 P.2d 18. 

N.T.—New York State Labor Rela¬ 
tions Board v. Montgomery Ward 
& Co., 38 N.Y.S.2d 858, 179 Misc. 
298, affirmed 42 N.Y.S.2d 840, 266 
App.Div. 878. 

Zixpressiou of wilUiLgiLees to nego¬ 
tiate must be made in good faith.— 
N. L. R. B. V. Condenser Corpora¬ 
tion of America, C.C.A.3, 128 F.2d 67. 
Statements prioai' to statute 
Written and verbal statements by 
employer prior to passage of statute 
could not of themselves constitute 
a ‘*refusal to bargain’* but could be 
considered as throwing light on atti- 
tude of employer and in determlning 
whether employer negotiated in good 
faith.—Continental Oil Co. v. N, L. 
R. B., C.C.A.10, 113 F,2d 473, case 
remanded on other grounds 61 S.Ct. 
861, 313 U.S. 212, 85 L.Ed. 1292. 

Test 

(1) The sincerity of employer’s 
efCort in negotiating must be tested 
by length of time involved in negotl- 
ations and persistence with which 
employer offers opportunity for 
agreement.—N. L. R. B. v. P. Loril- 
lard Co., C.C.A.6, 117 F.2d 921, re- 
versed on other grounds 62 S.Ct. 397, 
814'U.S, 512, 86 L.Ed. 380—N. L. R. 
B. V. Sands Mfg. Co., C.C.A.6, 96 P. 
2d 721, affirmed 59 S.Ct. 508, 306 U.S. 
832,.83 L.Ed. 682. 

(2) Whether there has been collec¬ 
tive bargaining is to be determined 
by intent of employer to deal collec- 
tively with the employees as shown 
by employer’s acts and the terms of 
the contract offered or accepted.— 
N. L. R. B. V. Hopwood Retaining 
Co., C.C.A.2, 98 P.2d 97. 

1. U.S.—^Aluminum Ore Co. v. N. 
L. R. B., C.C.A.7, 131 F.2d 485, 147 
A.L.R, 1. 


Active partloipatlan, 

The employer has the duty to par¬ 
ticipate actively in deliberation so 
as to indicate present intention to 
flnd a basis for agreement.—N. L. R. 
B. V. Montgomery Ward & Co., C.C.A. 
9, 133 P.2d 676, 146 A.L.R. 1045. 
Befusal to fnmish wiage history 
Refusal to furnish union as repre¬ 
sentative of the employees with the 
wage history of its members on the 
ground that it was ‘‘confidentia!’' 
was not justifled and justified board 
in concluding that employer had 
failed to cooperate wholcheartedly 
in collective bargaining.—Aluminum 
Ore Co. V. N. L. R. B., C.C.A.7, 131 
F.2d 485, 147 A.L.R. 1. 

2 . U.S.—^N. L. R. B. V. Montgomery 
Ward & Co., C.C.A.9, 133 P.2d 676, 
146 A.L.R. 1046-rRapid Roller Co. 
V. N. L. R. B., C.C.A.7, 126 F.2d 
452, certiorari denied 63 S.Ct. 45, 
317 U.S. 650, 87 L.Ed. 523—N. L. 
R. B. V. Bachelder, C.C.A.7, 120 F. 
2d 574, certiorari denied Bachelder 
V. N. L. R. B., 62 S.Ct, 90, 314 U.S. 
647, 86 L.Ed. 519, and modified on 
other grounds, C.C.A., 125 P.2d 
387—N. L. R. B. v. Boss Mfg. Co., 
C.C.A.7, 118 F.2d 187—Globe Cot- 
ton Mills V. N. L. R. B., C.C.A.5, 
103 F.2d 91. 

N. Y.—New York State Labor Rela¬ 
tions Bd. V. Charles C. Loehmann 
Corp., '56 N.Y.S.2d 485, 269 App. 
Eiv. 566—^New York State Labor 
Relations Board v. Montgomery 
Ward & Co., 38 N.Y.S.2d 858, 179 
Misc, 298, affirmed 42 N.Y.S.2d 
840, 266 App.Div. 878. 

3. U.S.—N. L. R. B. V. Algoma Ply- 
wood & Veneer Co., C.C.A.7, 121 
F.2d 602. 

4. U.S.—N. L. R. B. V. Sands Mfg. 
Co., C.C.A.6, 96 P.2d 721, affirmed 
59 S.Ct. 508, 306 U.S. 332, 83 L.Ed, 
682. 

5. U.S.—Singer Mfg. Co. v. N. L. R. 
B., C.C.A.7, 119 F.2d 131, certiorari 
denied 61 S.Ct. 1119, 313 U.S. 595, 
85 L.Ed. 1549, rehearing denied 
62 S.Ct. 65, 314 U.S. 708, 86 L.Ed. 
565. 

O. U.S.—N, L. R. B. V. P. Lorillard 
Co., C.C.A.6, 117 F.2d 921, reversed 
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on other grounds 62 S.Ct. 397, 314 
U.S. 512, 86 L.Ed. 380. 

Demands 

The Wisconsin Employment Peace 
Act St. 1939, § 111.01 et seq., does 
not prevent employees from making 
such demands on their emplgyer as 
they think that circumstances war- 
rant, irrespective of whether em¬ 
ployees act singly or in concert.— 
Hotel and Restaurant Employees’ In¬ 
ternational Alliance, Local No. 122 v. 
Wisconsin Employment Relations 
Board, 294 N.W. 632, 236 Wis. 329, 
rehearing denied 295 N.W. 634, 236 
Wis. 329, affirmed 62 S.Ct. 706, 315 

U. S. 437, 86 L.Ed. 946. 

7 . U.S.—N. L. R. B. V. Reed & 
Prince Mfg. Co., C.C.A.l, 118 P.2d 
874, certiorari denied Reed & 
Prince Mfg. Co. v. N. L. R. B., 61 
S.Ct. 1119, 813 U.S. 595, 86 L.Ed. 
1549. 

8. U.S.—N. L. R. B. V. P. Lorillard 
Co., C.C.A.6, 117 P.2d 921, reversed 
on other grounds 62 S.Ct. 397, 314 
U.S. 512, 86 L.Ed. 380. 

9. U.S.—Aluminum Ore Co. v. N. L. 
R. B., C.C.A.7, 131 P.2d 486, 147 A. 
L.R. 1. 

N.Y.—New York State Labor Rela¬ 
tions Board v. Montgomery Ward 
& Co., Inc., 42 N.Y.S.2d 840, 266 
App.Div. 878, 

10. U.S.—N. L. R. B. V. Reglster 
Pub. Co., C.C.A.9, 141 F.2d 156. 

Cal.—U. S. Elee. Motors v. United 
Elee., Radio and Mach. Workers of 
America, Local No. 1421, Super., 
166 P.2d 921. 

N.Y.—New York State Labor Rela¬ 
tions Bd. V. Charles C. Loehmann 
Corp., 56 N.Y.S.2d 485, 269 App. 
Div. 566—^New York State Labor 
Relations Board v. Montgomery 
Ward & Co., 38 N,Y.S.2d 858, 179 
Misc. 298, affirmed 42 N.Y.S.2d 840, 
266 App.Div. 878. 

SoTUid busiuess judgxnetLt 
Refusal to meet the demands of 
the bargaining agent based on sound 
business judgment Is not refusal to 
bargain.—Yellow Cab Operating Co. 

V. Taxi-Cab Drivers Local Union No. 
889 of Oklahoma City, D.C.Okl., 35 

P.Supp. 403, reversed on other 
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all proposals looking to an agreement,ii and if the 
employees request a counter-proposal he should 
make it.l2 Rights possessed by the employees may 
not be withheld by the employer for the purpose of 
making a better bargain as to some other provision 
of the contract in the process of negotiation.13 

Bargaining in a labor dispute must be at arm’s 
length,i4 but the employees are not required to 
adopt a militant attitude in the exercise of their 
guaranteed rights.^5 The National Labor Relations 
Act does not require that bargaining must be pur- 
sued in a particular manner,l6 and it does not lim- 
it the right of the employer and employees to agree 
on the mode in which .bargaining is doneA^ The 
board is not authorized to shape or control the 
course of negotiations as long as the employer bar- 
gains with the employees collectively, in accordance 
with the statute.^S The adjustmerit of grievances 


by conferences between the employer and the em- 
ployees^ representative, and,, in event of failure, by 
arbitration, is a bargaining process.^® 

§ 28(24). Representative for Collective Bar¬ 
gaining in General 

In accordance with provisions of labor relations stat- 
utes, the employer must recognlze the chosen represen¬ 
tative of the employees as the exclusive bargaining agent 
of ali employees In the bargaining unit. 

Under the National Labor Relations Act, 29 U.S. 
C.A. § ISl et seq, and similar statutes, the employ¬ 
er must recognize the chosen representative of the 
employees as the bargaining agent of all employees 
in the bargaining unit,^® if recognition is request- 
ed,2l even though such representative also repre- 
sents employees in a rival industry^S or even though 
a rival tinion threatens economic reprisals.^s The 


grounds, C.C.A., Taxi-Cab Drivers 
Local Union No. 889 of Oklahoma 
City, Okl., V. Yellow Cab Operating 
Co.. 123 F.2d 262. 

IX. U.S.—N. L. R. B. V. Westlng- 
house Air Brake Co., G.C.A.3, 120 
F.2d 1004. 

N.Y.—New York State Labor Rela¬ 
tions Board v. Montgomery Ward 
& Co., 38 N.Y.S.2d 858, 179 Misc. 
298, afflrmed 42 N.Y.S.2d 840, 266 
App.Div. 878. 

12. U.S.—N. L. R. B. V. Montgomery 
Ward & Co., C.C.A.9, 133 F.2d 676, 
146 A.L.R. 1045—Rapid Roller Co. 
V. N. L. R. E., C.C.A.7, 126 F.2d 
452, certiorari denied 63 S.Ct. 45, 
817 U.S. 650, 87 L.Bd. 523—N. L. R. 

B. V. George P. Pilling & Son Co., 

C. C.A.3, 119 F.2d 32. 

15. U.S.—Richfield 011 Corporation 
V. N. L. R. B., C.C.A.9, 143 F.2d 
860. 

14. U.S.—N. L. R. B. V. Poultry- 
men’s Service Corp., C.C.A.3, 138 
P.2d 204. 

15. U.S.—E. I. Du Pont De Nemours 
& Co. V. N. L. R. B., C.C.A.4, 116 
F.2d 388, certiorari denied N. L. 
R, B. V. E. I. Du Pont De Nemours 
& Co., 61. S.Ct. 959, 313 U.S. 671, 
86 L.Ed. 1529—Association of 
Chemical . Employees at Belle 
Works of E. I. Du Pont De Ne¬ 
mours & Co. V. N. L. R. B., C.C.A. 
4, 116 F.2d 388, certiorari denied 
N. L. R. B. V. Association of Chem¬ 
ical Employees at Belle Works of 
E. L Du Pont De Nemours & Co., 
61 S.Ct. 959, 313 U.S. 571, 85 L.Ed. 
1529. 

10 . U.S.—Timken Roller Bearing Co. 
V. N. L. R. B., C.C.A.6. 161 F.2d 
949. 

17 . U.S.—Timken Roller Bearing 

Co. V. N. L. R. B., supra. 
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18. U.S.—N. L. R. B. V. Whittier 
Mills Co., C.C.A.5, 123 F.2d 725-— 
N. L. R. B. V. P. Lorillard Co., C. 
C.A.6, 117 P.2d 921, reversed on 
other grounds 62 S.Ct 397, 314 U. 
S. 612, 86 L.Ed. 380. 

19. U.S.—Timken Roller Bearing 
Co. V. N. L. R. B., C.C.A.6, 161 P. 
2d 949. 

20. U.S.—N. L. R. B. V. Thompson 
Products, C.C.A.6, 162 F.2d 287— 
N. L. R. B. V. Blair Quarries, C. 
C.A.4, 162 F.2d 25—N. L. R. B. v. 
Poultrymen's Service Corporation, 
C.C.A.3, 138 F.2d 204—N. L. R. B. 
V. National Mineral Co., C.C.A.7, 
134 P.2d 424, certiorari denied Na¬ 
tional Mineral Co. v. N. L. R. B., 
64 S.Ct 58, 320 U.S, 753, 88 L.Ed. 
448—N. L. R. B. v. Ohio Calcium 
Co., C.C.A.6, 133 F.2d 721—N. L. R. 

B. V, Clinton E. Hobbs Co., C.C.A. 
1, 132 F.2d 249—N. L. R. B. v. 
Acme Air Appliance Co., C.C.A.2, 
117 P.2d 417—Valley Mould & Iron 
Corporation v. N. L. R. B., C.C.A. 
7, 116 P.2d 760, certiorari denied 
61 S.Ct 1114, 313 U.S. 590, 85 L. 

,Ed, 165—Bethlehem Shipbuilding 
Corporation Limited v. N. L. R. B., 

C. C.A.l, 114 F.2d 930, certiorari 
dismissed Bethlehem Shipbuilding 
Corporation v. N. L. R. B., 61 S. 
Ct 448, 312 U.S. 710, 85 L.Ed. 
1141—Fort Wayne Corrugated Pa¬ 
per Co. V. N. L. R. B., C,C.A.7, 111 
P.2d 869—N. L. R, B. v. Piqua 
Munising Wood Products Co., C.C. 
A.6, 109 F.2d 652—N. L. R. B. v, 
Griswold Mfg. Co., C.C.A.3; 106 F. 
2d 713. 

Mass.—R. H, White Co. v. Murphy, 
38 N.E.2d 685, 310 Mass. 610. 
Refusal to: 

Bargain collectively as unfair la¬ 
bor practice generally see Infra 
8 28 (45) e. 
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Grant complete recognition of Un¬ 
ion as sole bargaining agent as 
unfair labor practice see infra § 
28 (59). 

Contract with doonlnated assoclatlcn 
Existence of a contract between 
employer and a dominated associa¬ 
tion was no excuse for refusal to 
negotiate or bargain with represen¬ 
tative of majority of employees.— 
N. L. R. B. V. Wm. Tehel Bottling 
Co., C.C.A.8, 129 P.2d 250. 
Nonmembers of Tinion 
When Union represents majority 
of employees, employer has obliga- 
tion to recognize Union as bargain- 
.ing agent, not only for members of 
Union, but for all employees.—Mc- 
Quay-Norris Mfg. Co. v. N. L. R. B., 
C.C.A.'7, 116 P.2d 748, certiorari de¬ 
nied 61 'S.Ct. 843, 313 U-S. 565, 85 L. 
Ed. 1524, and modifled on other 
grounds 119 F.2d 1009—N. L. R. B. v. 
Boss Mfg. Co., C.C.A.7, 107 P.2a 674. 
Bailway liabor Act 
U.S.—Railway Employees' Depart¬ 
ment of American Pederation of 
Labor v. Virginian Ry. Co., D.C. 
Va., 39 F.Supp. 364. 

State statutes 

N.Y.—New York State Labor Rela¬ 
tions Board v. Montgomery Ward 
& Co., 38 N.Y.S.2d 858, 179 Misc. 
298, afflrmed 42 N.Y,S.2d 840, 266 
App.Div. 878—In re New York 
State Labor Relations Board, 21 
N.Y.S.2d 771, 175 Misc. 95. 

21. Uncommunicated request 

A request to be recognized as bar¬ 
gaining agent was not binding on 
employer when not communicated to 
employer.—Reliance Mfg. Co. v. N. 
L. R. B.. C.aA.7, 126 P.2d 311. 

22. U.S.—^Pueblo Gas A Puel Co. v 
N, L. R. B., C.C.A.10, 118 'F.2d 304. 

23. U.S,—N. Lu R. B. V. National 
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oblig‘ation is exclusive and the employer has the 
negative duty to bargain with no one else,^^ includ- 
ing rival unions^S or individual employees,25 even 
though the employees ask that the obligation be dis- 
regarded.27 On the other hand, an employer has 
the legal right to deal excltisively with the agency 
which represents the employees^^ and he is not re- 
quired by the statute to negotiate with other per- 
sons.29 if the majority of employees has not se- 
lected a representative, the employer may bargain 
with different groups of his employees.^O An em¬ 
ployer may refuse to bargain with a union which de¬ 
clines to accept its responsibility and insists on bar- 
gaining only for its own members.^i 


An employer must furnish a representative for 
personal conferences with the representative of 
the employees,32 and, unless the employees assent 
to another arrangement, he must make his repre¬ 
sentative available for conferences at the industrial 
site at reasonable times and places.33 The employ¬ 
er must not preclude the employees from their right 
to confer with their representatives.34 

In the absence of statutory prohibition, employers 
may lawfully unite in designating a common agent 
for negotiation,35 and such a prohibition will not be 
imported into labor law on inference alone.36 Bar- 
gaining by employers through a common agent is 
authorized by a statute which provides that the 


Broadcasting Co, C.C.A.2, 150 P. 
2d 895—McQuay-Norris Mfg. Co. 
V. N. L. R. B., C.C.A.7, 116 F.2d 
748, certiorari denied 61 S.Ct. 843, 
313 U.S. 565, 85 L.Ed. 1524, and 
modifled on other grounds 119 P. 
2d 1009. 

24. U.S.—May Dept. Stores Co. v. 

N. L. R. B., 66 S.Ct. 203, 326 U.S. 
376, 90 L.Ed. 145, rehearing denied 
66 S.Ct. 468, 326 U.S. 811, 90 L.Ed. 
495—Medo Photo Supply Corpo¬ 
ration V. N. L. R. B., 64 S.Ct, 880, 
321 U.S. 678, 88 L.Ed. 1007—N. L. 

R. B. V. Elyrla Tei, Co., C.C.A.6, 

158 P.2d 868—^North Electric Mfg. 
Co. V. N, L. R. B., C,C.A.6, 123 P, 
2d 887, certiorari denied 62 S.Ct. 
906, 315 U.S. 818, 86 L.Ed. 1215— 
Texarkana Bus Co. v. N*. L. R. B., 
C.C.A.8, 119 P.2d 480—Donnelly 

Garment Co. v. International La- 
dies Garment Workers' Union, C. 

C. A.MO., 99 P.2d 309, conforming 
to mandate International Ladies’ 
Garment Workers’ Union v. Don¬ 
nelly Garment Co., 58 S.Ct. 875, 304 

U. S. 243, 82 L.Ed. 1316, certiorari 
denied International Ladies’ Gar¬ 
ment Workers’ Union v. Donnelly 
Garment Co., 69 S.Ct. 364, 305 U. 

S. 662, 83 L.Ed. 430—J. J. New- 
berry Co. v. Retail Clerks’ Union 
Local 655, D.C.Mo., 67 P.Supp. 86, 
appeal dismissed, C.C.A., 158 P.2d 
802. 

Mass.—R. H. White Co. v. Murphy, 
38 N.E.2d 685, 310 Mass. 510. 

K.J.—Eastwood-Nealley Corporation 

V. International Ass'n of Machin- 
ists, Dist. No. 47, 1 A.2d 477, 124 
N.J.Eq. 274. 

Itallway Labor Act 
U.S.—^Virginian Ry. Co. v. System 
Pederation No. 40, Va., 67 S.Ct. 
592, 300 U.S. 616, 81 L.Ed. 789. 
D.C.—^National Pederation of Rall- 
way Workers v. National Media- 
tion Board, 110 P.2d 529, 71 App. 

D. C. 266, certiorari denied 60 S. 
Qft, 976, 310 U.S. 628. 84 L.Ed. 1399. 

25 . N.J.—^Isolantite, Inc., v. United 
Electrical Radio and Machine 
Workers of America, 22 A.2d 796, 


130 N.J.Eq. 606, modifled on other 
grounds Isolantite, Inc. v. United 
Electri-cal Radio and Machine 
Workers of America, C. I. O., 29 
A.2d 183, 132 N.J.Eq. 613. 

Wash.—Swenson v. Seattle Central 
Labor Council, 177 P.2d 873. 

26. U.S.—Medo Photo Supply Corp. 
V. N. L. R. B., 64 S.Ct. 830, 321 

U. S. 678, 88 L.Ed. 1007. 

Appeal to memhership of union. 

It was employer’s duty to nego¬ 
tiate with union’s committee rather 
than appeal to membership as a 
whole.—N. L. R. B. v. Martin Bros. 
Box Co., C.C.A.7, 130 P.2d 202, cer¬ 
tiorari denied Martin Bros. Box Co. 
V. ,N. L. R. B., 63 S.Ct. 59, 317 U.S. 
660, 87 L.Ed. 531. 

Bailway Labor Act 
U.S.—Steele v. Louisville & N. R. 
Co., Ala., 65 S.Ct. 226, 323 U.S. 
192, 89 L.Ed. 173—Lewellyn v. 
Fleming, C.C.A.Okl., 154 P.2d 211, 
certiorari denied 67 S.Ct. 45. 

27. U.S.—Medo Photo Supply Cor¬ 
poration V. N. L. R. B., 64 S.Ct. 
830, 321 U.S. 678, 88 L.Ed. 1007. 

28. U.S.—^N. L. R, B. v. Hollywood- 
Maxwell Co., C.C.A.9, 126 P.2d 815 
—N. L. R. B. V. Whittier Mills Co., 

O. C.A.5, 111 P.2d 474—Cupples Co. 

V. American Pederation of Labor, 
D.C.Mo., 20 P.Supp. 894. 

Wash.—^Bloedel Donovan Lumber 

Mills V. International Woodwork- 
ers of America, Local No. 46, 102 

P. 2d 270, 4 Wash.2d 62 . 

'29. U.S.—^N. L. R. B. v. Columbian 
Enameling & Stamping Co., 59 S. 
Ct. 501, 306 U.S. 292, 83 L.Ed. 660 
—N. L. R. B. V. Montgomery Ward 
& Co., C.C.A.9, 133 P.2d 676, 146 
A.L.R. 1045—^Wilson & Co. v. N. 
L. R. B., C.O.A.8, 116 F.2d 769, 
Labor organlzer 

Refusal of employer to make an 
appointment in response to telephone 
calla of a labor organizer who did 
not , act as chosen representative 
of majority of employees was not a 
violation of statute.— N, L. R. B. v. 
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Sterllng Electric Motors, C.C.A.O, 
109 F.2d 194, affirmed 112 P.2d 63. 
set aside 114 P.2d 738, motion denied 
Ex parte N. L. R. B., 61 S.Ct. 67, 

311 U.S. 617, 85 L.Ed. 391, certiorari 
dismissed N. L. R. B. v. Sterling 

Electric Motors, 61 S.Ct. 69, 311 U. 
S. 722. 85 L.Ed. 471. 

30. N.J.—^Eastwood-Nealley Corpo¬ 

ration V. International Ass’n of 
Machinists, Dist. No. 47, 1 A.2d 

477, 124 N.J.Eq. 274. 

31. U.S.—N. L. R. B. V. Reed & 

Prince Mfg. Co.. C.C.A.l, 118 P. 
2d 874, certiorari denied Reed & 
Prince Mfg. Co. v. N. L. R. B., 61 
S.Ct. 1119, 313 U.S. 595, 85 L.Ed. 
1549. 

Duty of representative to bargain 
for all employees see infra § 28 
(35). 

32. U.S.—N. D R. B. v. P. Lorillard 
Co., C.C.A.6, 117 F.2d 921, reversed 
on other grounds 62 S.Ct. 397, 314 
U.S. 512, 86 L.Ed. 380. 

33. U.S.—N/ L. R. B. v. P. Loril¬ 
lard Co., supra. 

34. Befusal to pennlt delegates 
aboard ship 

Refusal of owner of oil tankers to 
permit shore delegates of unions to 
come aboard while vessels are in 
port for purpose of conferring with 
seamen whom unions represent and 
negotiating with ships’ offlcers con- 
cerning grievances is an improper 
interference with emplo,yees' collec¬ 
tive bargalning rights.—Richfleld Oil 
Corporation v. N. L. R. B., C.C.A.O, 
143 P.2d 860. 

35. N.Y.—Association of Plumbing 
and Heating Contractors of Great- 
er New York v. Merten, 26 N.T.S. 
2d 72, 261 App.Div. 543, appeal 
granted 27 N.T.S.2d 902, 2C2 App. 
Div. 711, affirmed 42 N.E.2d 16, 
288 N.Y. 555. 

30. N.Y.—^Association of Plumbing 
and Heating Contractors of Great- 
er New York v, Merten, supra. 
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term '‘employer*' includes any person acting on be- 
half of or in the interest of an employer, directly or 
indirectly.^'^ 

Employees on strike. Under the National La¬ 
bor Relations Act and similar S‘tatutes, the employer 
continues to be legally obligated to negotiate with 
the Union representing the employees although the 
employees are on strike where the strike is law- 
ful,38 and even though the strike is not lawful he 
must negotiate with the union where he continues 
to treat the strikers as his employees.39 Where a 
strike is unlawful and in violation of contract the 
employer who has replaced the strikers with new 
employees is not required to bargain further with 
the representative of the strikers.^^ 

Grievances. In the matter of representation, col¬ 
lective bargaining as to rates of pay, wages, hours, 
and other conditions of employment is to be distin- 
guished from grievances,^! and the employer is not 
obligated by the National Labor Relations Act or 


similar statutes to negotiate conceriiing grievances 
of individual employees only with the representa¬ 
tive chosen by the majority of the employees.^^ 

§ 28(25). Freedom in Choici of Representa¬ 
tive 

As a general rule under labor relations statutes which 
provide for collective bargaining, employees are entitied 
to a free exercise of their choice of a bargaining repre¬ 
sentative, and the employer must refrain from all acts 
which interfere with this right. 

The essence of collective bargaining is the em¬ 
ployees’ freedom of choice in the selection of their 
bargaining representative,and, as a general rule 
under labor relations statutes which provide for col¬ 
lective bargaining, employees are entitied to a free 
exercise of their choice of a bargaining repre¬ 
sentative.^^ Accordingly the employer must re¬ 
frain from all acts which interfere with the em¬ 
ployees in their choice of a collective bargaining 
agent.45 The employer must take no part in the 


37. N.T.—As^ociation of Plumbing 
and Heating Contractors of Great- 
er New York v, Merten, supra. 

38. U.S.—^N. L. R. B. V. Remington 
Rand, C.C.A.2, 130 F.2(3i 919—N. L, 

R. B. V. Reed & Prince Mfg. Co., 
C.C.A.l, IIS P.2d 874, certiorari 
denied Reed «fe Prince Mfg. Co. v. 
N. L. R. B., 61 S.Ct. 1119, 313 U. 

S. 695, 85 L.Ed. 1549—M. H. Ritz- 
wollen Co. v. N. L. R. B., C.C.A.7, 
114 P.2d 432—N. L. R. B. v. Light- 
ner Pub. Corporation of Illinois, 
C.C.A.7, 113 P.2d 621. 

Strike as terminating relationship as 
emploj^ee see supra § 28 (13). 
Bule held appUoable under state 
statute 

N.Y.—Collier Service Corporation v. 
Boland, 4 N.Y.S.2d 480, 167 Misc. 
709. 

39. U.S.—N. L. R. B. v. Highland 
Shoe, C.C.A.l, 119 F.2d 218—N. L. 
R. B. v. Reed & Prince Mfg. Co., 
C.C.A.1, 118 P.2d 874, certiorari de¬ 
nied Reed & Prince Mfg. Co. v. 
N, L. R. B., 61 S.Ct. 1119, 313 U.S. 
595, 85 L.Ed. 1649. 

40. U.S.—N. L. R. B. V. Sands Mfg. 
Co., 59 S.Ct. 608, 306 U.S. 332, 83 
L.Ed. 682—United Biscuit Co. of 
America v. N. L. R. B., C.C.A.7, 
128 P.2d 771. 

Termination or revocation of author- 
ity of representative see infra § 
28 (36). 

41. U.S.—Hughes Tool Co. v. N. L. 
R. B., C.C.A.6, 147 F.2d 69, 168 A. 
L.R. 1165. 

42. U.S.—Hughes Tool Co. v. N. L. 
R. B., supra. 

Right of representative and of In¬ 
dividual employees to present 
grievances see infra § 28 (35)b. 


43. U.S.—^International Ass’n of 
Machinists, Tool and Die Makers 
Lodge No. 35, v. N. L. R. B., App. 
D.C., 61 S.Ct. 83. 311 U.S. 72, 85 
L.Ed. 50, rehearing denied 61 S. 
Ct. 314, 311 U.S. 729, 85 L.Ed. 474 
—N. L. R. B. V. American Rolling 
Mill.Co., C,C.A.6, 126 F.2d 38. 
Publio poUoy of United States does 

not limit choice of employees to any 
particular representation and does 
not exclude from their choice the 
representative of any employees.— 
Wilson & Co. V. N. L. R. B., C.C.A.8, 
162 F.2d 310. 

44. U.S.—Texas & N. 0. R. Co. v. 

Brotherhood of Ry. & S. S. Clerks, 
Tex., 60 S.Ct. 427, 281 U.S. 648, 74 | 
L.Ed. 1034—Nierotko v. Social Sec. 
Bd., C.C.A.Mich., 149 F.2d 273, 
affirmed 66 S.Ct. 637, 327 U.S. 

368, 90 L.Ed. 718, 162 A.L.R. 1446 
—Glen Alden Coal Co. v. N. L. R. 
B., C.C.A.3, 141 F.2d 47—N. L. R. 
B. V. A. S. Abell Co., C.C.A.4, 97, 
F.2d 951. 

D.C.—Brotherhood of Railways and 
Steamship Clerks, Freight Han- 
dlers, Express and Station Em¬ 
ployees V. United Transp. Service 
Employees of America, 137 F.2d 
817, 78 U.S.App.D.C. 125, reversed 
on other grounds, rehearing de¬ 
nied 64 S.Ct. 436, 320 U.S. 816, 88 
L.Ed. 493. 

N.Y.—New York State Labor Rela¬ 
tions Board v. Interborough News 
Cq„ 10 N.Y.S.2d 396, 170 Misc. 347. 
Contract between eauployev and 
union 

A contract entered into by an em¬ 
ployer with a union does not neces- 
sarily settle question as to the prop- 
er exclusive bargaining representa¬ 
tive of the employees, in view of 


tjie fact that It is the employees 
who are to decide the question.— 
R. H. White Co. v. Murphy, 38 N.E. 
2d 686, 310 Mass. 610. 

Employees revoklng deslgnatlon of 
representative 

Employees who have revoked their 
designation of a bargaining repre¬ 
sentative have the right to choose 
another bargaining representative.— 
N. L. R. B. V. Hollywood-Maxwell 
Co., C.C.A.9, 126 F.2d 815. 

Members of employer domlnated 
imion 

Former members of a union which 
has been disestablished because of 
employer domination are entitied to 
choose a new representative.—N. L. 

R. B. V. Thompson Products, C.C.A. 
6, 162 F.2d 287. 

Merger of telegraph companles 
The Communications Act, 47 U. 

S. C.A. 5 222, which authorlzed the 
merger of telegraph companies, has 
been held to indicate that all the 
employees after the merger shall 
have the right to choose the bar¬ 
gaining representative.—Commercial 
Telegraphers’ Union, A.F.L., v. West¬ 
ern Union Telegraph Co., D.C., 63 F. 
Supp. 90. 

45. U.S.—N. L.’ R. B. v. Virginia 

Electric & Power Co., 62 S.Ct. 344, 
314 U.S. 469, 86 L.Ed. 348—Wells, 
Inc., V, N. L. R. B., C.C.A.9, 162 
F.2d 457—N. L. R. B. v. Thompson 
Products, C.C.A.6, 162 P.2d 287— 
Western Elee. Co. v. N. L. R. B., 
C.C.A.4, 147 F.2d 619, certiorari 
denied 65 S.Ct. 1014, 324 U.S. 870, 
89 L.Ed. 1424—Point Breeze Emp. 
Ass'n V. N. L. R. B., C.C.A.4, 147 
P.2d 619, certiorari denied 65 S.Ct. 

I 1015, 324 U.S. 870, 89 L.Ed. 1425 
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original formation or in the maintenance of a la¬ 
bor organization for collective bargaining,^® even 
though lie may be actuated by good motives,^'^ and 
in a contest between rival unions for tbe right to 
represent the employees he mtist remain neutral.^^ 
Interference withoiit domination of a labor organi¬ 
zation is sufhcient to constitute a violation of labor 


relations statutes.^® Where the employer has been 
guilty of interference he should plainly and openly 
disavow any intention to continue the interfer¬ 
ence,50 and if the labor organization of his em¬ 
ployees is under his domination he should disestab- 
lish it.5i 

The employees' choice of a bargaining representa- 


—Elastic Stop Nut Corporation v. 
N. L. R. B., C.C.A.8, 142 P.2d 371. 
certiorari denied 65 S.Ct. 55, 323 

U. S. 722, 89 Ii.Ed. 580—Jackson- 

ville Paper Co. v. N. L. R. B., C. 
C.A.5, 137 P.2d 148, certiorari de¬ 
nied 64 S.Ct. 84, 320 U.S. 772, 88 
L.Ed. 462—N. L. R. B. v. J. I. 
Case Co., C.C.A.7, 134 P.2d 70, 

modified on other grounds 64 S. 
Ct. 676, 321 U.S. 332, 88 L.Ed. 762 
—^N. L. R. B. V. Thompson Prod¬ 
ucts, C.C.A.6, 130 F.2d 363—N. L. 
R. B. V. American Rolling Mill Co., 
C.C.A.6. 126 F.2d 38—Tyne Co. v. 
N. L. R. B., C.C.A.7, 125 P.2d 832 
—N. L. R. B. V. Grower-Shipper 
Vegetable Ass’n of Central Cali- 
fornia, C.C.A.9, 122 F.2d 368—N, 
L. R. B. V. Hathieson Alkali 
Works, C.C.A.4. 114 F.2d 796— 

Humble Oil & Reflning Co. v, N. 
L. R. B., C.C.A.5, 113 F.2d 85-^ 
N. L. R. B. V. Sunshine Mining 
Co., C.C.A.9, 110 P.2d 780, certio¬ 
rari denied Sunshine Mining Co. 

V. N. L. R. B, 61 S.Ct. 447, 312 
U.S. 678, 85 L.Ed. 1118, rehearing 
denied 61 S.Ct. 619, 312 U.S. 713, 85 
L.Ed. 1144—N. L. R. B. v. Gris- 
wold Mfg. Co., C,C.A.3, 106 F.2d 
713—Virginlan Ry. Co. v. System 
Federation No. 40, Railway Em¬ 
ployees Department of American 
Federation of Labor, C.C.A.Va., 84 
F.2d 641, affirmed Virginian Ry. 
Co. V. System Federation No. 40, 
57 S.Ct. 692, 300 U.S. 515. 81 L.Ed. 
789. 

N.J.—Fryns v. Pair Lawn Fur 
Dressing Co., 168 A- 862, 114 N.J. 
Eq. 462. 

N.T.—^New York* State Labor' Rela¬ 
tions Board v. Interborough News 
Co., 10 N.Y.S.2d 396, 170 Misc. 347. 
Domination or interference with for¬ 
mation of organization as unfair 
labor practice see infra § 28 (45) 
b. 

Frovlslon to proteot labor organiza^ 
tlou. 

Provision of National Labor Rela¬ 
tions Act prohibiting employer’s 
domination or interference with la¬ 
bor organization was designed to 
protect labor organization from in¬ 
terference or domination by employ¬ 
er and not for protection of employ¬ 
er against organization of a Union.— 
E. Anthony & Sons v. N. L. R. B., 
App.D.C., 163 F.2d 22. 

40. U.^,—N. L., R. B. V. Norfolk 

Southern Bus‘ Corp.,‘ C.G.A.4, 169 


F.2d 516—^N. L. R. B. v. American 
Furnace Co.. C.C.A.7, 168 F.2d 376 
—^N. L. R. B. V. Condenser Corpo¬ 
ration of America, C.C.A.3, 128 F. 
2d 67—^American Enka Corporation 
V. N. L. R. B.. C.C.A.4, 119 F.2d 60 
—N. L. R. B. V. Rath Packing Co., 
C.C.A.8, 115 F.2d 217—Western 

Union Telegraph Co. v. N. L. R. 
B., C.C.A.2, 113 P.2d 992—Conti¬ 
nental Oil Co. V. N. L. R. B., C.C.A. 
10, 113 F.2d 473, case remanded on 
other grounds 61 S.Ct. 861, 313 U. 
S. 212, 85 L.Ed. 1292—Humble Oil 
& Refining Co. v. N. L. R. B., C.C. 
A.5, 113 P.2d 85—N. L. R. B. v. 
Sunshine Mining Co., C.C.A.9, 110 
F.2d 780, certiorari denied Sun¬ 
shine Mining Co. r. N. L. R. B., 61 
S.Ct. 447, 312 U.S. 678, 85 L.Ed. 
1118, rehearing denied 61 S.Ct. 619, 
312 U.S. 713, 85 L.Ed. 1144. 

Cal.—McKay v. Retail Automobile 
Salesmen's Local Union No. 1067, 
106 P.2d 373, 16 Cal.2d 811, cer¬ 
tiorari denied 61 S.Ct. 939, 313 U. 
S. 566, 86 L.Ed. 1525. 

Pa.—In re Incorporation of Scranton 
Sportswear Welfare , Ass^n, 57 Pa. 
Dist- & Co. 91, 47 Lack.Jur. 233. 
Assistance to union as unfair labor 
practice see infra § 28 (62). 

Broad Interpretatloii of statute 

The National Labor Relations Act 
must be broadly interpreted to cov- 
er any conduct of employer intended 
to bring into being an organization 
which he has reason to believe will 
be friendly.—N.‘ L. R. B. v. Gris- 
wold Mfg. Co., C.C.A.3, 106 F.2d 713. 

Partioipatlou by employees 

Participation by a large majority 
of employees in annual elections un¬ 
der a company plan of employee rep- 
resentation did not as matter of law 
make plan the employees’ freely 
chosen method of representation.— 
Bethlehem Shipbuilding Corporation 
Limited v. N. L. R. B., C.C.A.1, 114 
F.2d 930, certiorari dismissed Beth¬ 
lehem Shipbuilding Corporation v. 
N. L. R. B., 61 S.Ct. 448, 312 U.S. 710, 
85 L.Ed. 1141. 

Approval by employees, 

A company plan of employee rep¬ 
resentation does not necessarily es- 
cape condemnation under the Nation¬ 
al Labor Relations Act by the fact 
that the employees ih a secret refer¬ 
endum vote for continuance of the 
plan.—I n. L. R, B. v. Newport News 
Shipbuilding & Dry Dock Co., 60 S. 
Ct. 203, 308 U.S. 241, 84 L.Ed. 219— 
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Bethlehem Shipbuilding Corp. Lim¬ 
ited V. N. L. R. B., C.C.A.1, 114 F.2d 
930, certiorari dismissed Bethlehem 
Shipbuilding Corp. v. N. L. R. B., 
61 S.Ct. 448, 312 U.S. 710, 85 L.Ed. 
1141. 

47. U.S.—N. L. R. B. v. Southwest- 
ern Greyhound Lines, C.C.A.8, 126 
F.2d 883—American Smelting & 
Refining Co. v. N. L. R. B., C.C.A. 
8, 126 F.2d 680. 

48. U.S.—Reliance Mfg. Co. v, N. L. 

R. B., C.C.A.7, 143 F.2d 761—N. L. 
R. B. V. Paultless Caster Corpora¬ 
tion, C.C.A.7, 135 F.2d 659—West¬ 
ern Cartridge Co. v. N. L. R. B., 
C.C.A.7, 134 F.2d 240, certiorari 
denied 64 S.Ct. 48, 320 U.S. 746, 
88 L.Ed. 443—N. L.'R. B. v. Sun- 
beam Electric Mfg. Co., C.C.A.7, 
133 F.2d 866—N. L. R. B. v. Hud- 
son Motor Car Co., C.C.A.6, 128 F. 
2d 628—N. L. R. B. v. Burry Bis- 
cuit Corporation, C.C.A.7, 123 F.2d 
640—N. L. R. B. V. Aluminum 
Products Co., C.C.A.7, 120 F.2d 

667—Valley Mould & Iron Corpo¬ 
ration V. N. L. R. B., C.aA.7, 116 
F.2d 760, certiorari denied 61 S. 
Ct. 1114, 313 U.S. 690, 85 L.Ed. 
1545. 

4i9. U.S.—Reliance Mfg. Co. v. N. 
L. R. B., C.C.A.7, 125 P.2d 311. 

50. U.S.—N. L. R. B. V. McLaln 
Fire Brick Co., C.C.A.3, 128 F.2d 
393—N. L. R. B. v. Rath Packing 
Co., C.C.A.8, 123 P.2d 684—N. L. 
R. B. V. Rath Packing Co., C.C.A. 
8, 116 P.2d 217. 

Notlce 

Where a company union or plan 
was required to be disorganized as 
illegal and notice to show termlna- 
tion of domination thereof given, no 
particular form of notice is required 
under the National Labor Relations 
Act, although any notice, in order to 
be valid, must constitute actual no¬ 
tice of the true situation and not a 
statement of facts from which many 
inferences might be drawn.—^West¬ 
ern Elee. Co. V. N. L. R. B., C.C.A.4, 
147 P.2d 519, certiorari denied 65 
S.Ct. 1014, 324 U.S. 870, 89 L.Ed. 1424 
—Point Breeze Emp. Ass*n v. N. L. 
R. B., C.C.A.4, 147 F.2d 519, certio¬ 
rari denied 65 S.Ct. 1015, 324 U.S. 
870, 8’9 L.Ed. 1425. 

51. U.S.—American Smelting & Re¬ 
fining Co. V. N. L. R. B., C.C.A.8, 
126 F.2d 680—N. L. R. B. v. Swift 
& Cb., C.C.A.8, 118 F.2d 143, 
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tive may not be controlled by the labor relations 
board,52 but the board may determine which labor 
Union is the choice of the majority of employees, as 
considered infra § 28 (33) f, and, if the employees^ 
selection of a bargaining representative is made un¬ 
der circumstances which show that such selection 
does not reflect the frce choice of the employees, the 
selection is not binding on the board.53 The board 
alone may decide when employees, who have been 
acting through a dominated representative, have so 
far shaken off the effect of so doing as to be able 
to exercise a free choice.®^ 

What constitutes domination or interference. 
Domination of a labor organization by the employer 
means to master, to rule, or to control,®® whereas 
interference may include any substantial intermed- 
dling.56 In order to constitute domination or in- 


§ 28(25) 

terference by the employer it must appear that the 
employees acted for the employer rather than for 
themselves, or that the employer gave aid to one 
group which he withheld from the other, or discrim- 
inated in favor of a labor 'organization or against 
nonmembers.®'^ Wliether the union is dominated 
does not depend on abject servility of the union; 
the test is whether there is collective bargaining 
free from ali taints of an employer’s domination or 
influence.ss An employer^s interference or domina¬ 
tion may be shown by specific acts or by a course of 
conduct,59 and the acts or conduct may be commit- 
ted by employees acting for the employer.60 'Where 
employees have just cause to believe that solicitors 
professedly for a labor organization are acting for 
management, the employees do not have complete 
and unhampered freedom of choice.61 Statutory 
provisions prohibiting domination or interference 


62. tJ.S.—^Allis-Chalmers Mfg. Co. 
V. N. L. R. B., C.C.A.7, 162 F.2d 
435—^De Bardeleben v. N. L. R. B., 
C.C.A.6, 135 F.2d 13—N. L. R. B. v. 
Automotive Maintenance Machin- 
ery Co., C.C.A.7, 116 F.2d 360, re- 
reversed on other grounds 62 S.Ct 
608, 315 U.S. 282, 86 L.Ed. 848— 
Hamilton-Brown Shoe Co. v. N. L. 
R. B., C.C.A.8, 104 F.2d 49. 

Pa.—^Pennsylvania Lahor Relations 
Board v. Levin, 60 Pa.Dist. & Co. 
79. 

Bffectiv^ness of organization 
The board does not have the power 
to test the practical effectiveness of 
a labor organization where the or¬ 
ganization is free from employer 
domination or interference.—R I. Du 
Pont De Nemours & Co. v. N. L. R. 

B. , C.C.A.4, 116 F.2d 388, certiorari 
denied N. L. R. B. v. E. I. Dupont 
de Nemours & Co., 61 S.Ct. 959, 313 
Tj.S. 571, 85 L.Ed. 1529—Association 
of Chemical Employees at Belle 
Works of E. I. Du Pont De Nemours 

Co. V. N. L. R. B., C.C.A.4, 116 F. 
2d 388, certiorari denied N. L. R. B. 
V. Association of Chemical Em¬ 
ployees at Belle Works of E. I. Du 
Pont de Nemours & Co., 61 S.Ct. 959, 
313 U.S. 671, 85 L.Ed. 1629. 
Frotectlon of rights 
The rights of employees to join a 
great International union, to organ- 
ize a so-called Inside union, or to 
refuse to join or create or assist any 
labor organization, are of' equal 
value, and in adminlstering the Na¬ 
tional Labor Relations • Act each 
right is entitled to the protection of 
the National Labor Relations Board. 
—N. L. R, B. V. Thompson Products, 

C. C.A.6, 162 P.2d 287. 

53, U.S.—N. L. R. B. v. Wm. Tehel 
Bottling Co., C.CA.8, 129 F.2d 260. 

64. U.S.—^N. L. R. B. v. Century Ox¬ 
ford Mfg, Corporation, C.C.A.2, 140 


P.2d 541, certiorari denied 65 S. 
Ct. 40, 323 U.S. 714, 89 L.Ed. 674. 

55. U.S.—^Humble Oil & Refining 
Co. V. N. L. R. B., C.C.A.6, 113 P. 
2d 85. 

What constitutes domination or in¬ 
terference as unfair labor 'practice 
see infra § 28 (46) b. 

56. U.S.—Humble Oil & Refining Co. 
V. N. L. R. B., aC.A.6, 113 F.2d 
85. 

57. U.S.—Ballston-Stillwater Knit- 
ting Co. V. N. L. R. B., C.O.A.2, 98 
P.2d 768. 

50. U.S.—^Independent Employees 
Ass’n of Neptune Meter Co. v. N. 
L. R. B., C.C.A.2, 158 P.2d 448— 
Sperry Gyroscope Co. v. N. L. R. 
B., C.C.A.2, 129 P.2d 922. 
Employer^s repreeentatives on gov- 
emlng councll 

Where representatlves of employer 
were on goveming council of an un- 
afldliated labor organization and its 
basic law recognized restraints on ac- 
tion by employer representatives, the 
organization was a labor organiza¬ 
tion dominated by the employer.— 
N. L, R. B. V. Thompson Products, 
C.C.A.6, 130 F.2d 363. 

Fnnotional woakness of organization 
The functional weakness of collec¬ 
tive bargaining organization of em¬ 
ployees in single department of em- 
ployer's business is not itself proof 
of employer domination of such or¬ 
ganization, but is factor which 
should lead court to scrutinize care- 
fully all circumstances surrounding 
its formation in determining ques- 
tion of its legality.—McKay v. Re- 
tail Automobile Salesmen's Local 
Union No. 1067, 106 P.2d 373, 16 Cal. 
2d 311, certiorari denied 61 S.Ct. 939, 
813 U.S. 566, 85 L.Ed; 1525. 

59. U.S.—N. L. R. B. v. Clinton 
Woolen Mfg. Co., aC,A.6, 141 P. 
2d 753. 


Allurements 

Interference may be accomplished 
through allurements.—Western Gart- 
ridge Co. v. N. L. R. B., C.C.A.7, 134 
P.2d 240, certiorari denied 64 S.Ct. 
48, 320 U.S. 746, 88 L.Ed. 443. 
Annonncement of willingness to con- 
tra,ct 

Permitting premature announce- 
ment that employer would sign a 
contract with a certain labor organ¬ 
ization gave unlawful assistance to 
such labor organization.—Interna¬ 
tional Ass’n of Machinists, Tool and 
Die Makers Lodge No. 35, v. N. L. R. 
B., 110 P.2d 29, 71 App.D.C. 176, af- 
flrmed 61 S.Ct. 83, 311 U.S. 72, 85 L. 
Ed. 50, rehearing denied 61 S.Ct. 314, 
311 U.S. 729, 85 L.Ed. 474. 

Dispiay of marked specimen baL 
lot by the company on its bulletin 
board may amount to interference.— 
N. L. R. B. V. Bird Mach. Co., C.C.A. 
1, 161 F.2d 589. 

00. U.S.—Big Lake Oil Co. v. N. L. 
R. B., C.C.A.5, 146 F.2d 967—Utah 
Copper Co. v. N. L. R. B., C.C.A.IO, 
139 P.2d 788, certiorari denied In- 
dependent Ass'n of Mill Workers 
V. National Labor Relations Board, 
64 S.Ct. 946, 322 U.S. 731, 88 L.Ed. 
1566—N. L. R. B. v. Cleveland- 
Cliffs Iron Co., C.C.A.6, 133 F.2d 
295—Railway Employees’ Co-op. 
Ass’n V. Atlanta B. & C. R. Co., D. 

C. Ga., 22 F.Supp. 510. 

61. U.S.—International Ass’n of Ma¬ 
chinists, Tool and Die Makers 
Lodge No. 35, v. N. L. R. B., App. 

D. C., 61 S.Ct. 83, 311 U.S. 72. 85 
L.Ed. 60, rehearing denied 61 S.Ct. 
314, 311 U.S. 729, 85 L.Ed. 474— 
Independent Employees Ass'n of 
Neptune Meter Co. v. N. L. R. B., 
C.C.A.2, 168 P.2d 448—N. L. R. B. 
V. Clinton Woolen Mfg. Co., C.C.A. 
6 , 141 F.2d 763—Sperry Gyroscope 
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must not be construed so strictly as to destroy the 
purpose of the statute or the legislative intent.®^ 

Various acts or statements by the eniployer have 
been held not to constitute interference with the 
employees' freedom in the choice of a bargaining 
agency.®® If no element of intimidation is pres- 
ent an employer^s expression of opinion as to the 
disadvantages of belonging to a union^^ or his ex¬ 
pression of preference for one union instead of an- 
other®5 is not necessarily interference. An employ- 
er may encourage membership in a union with 
which'he has a valid closed-shop agreement,®® but 
he may not do so where the contract is not a closed- 
shop agreement.6'7 An employer may permit his 
employees to solicit membership in a union during 
\y,orking hours,if he does not withhold a like priv- 
ilege from employees soliciting membership in an 
opposing union.®s A statute which protects the em¬ 
ployees' right to choose representatives does not in¬ 
ter fer e with the employer's right to make and en- 
force rules and orders which are necessary for the 
proper conduct of his business.69 

Payment of representative, Employees’ repre¬ 
sentatives should not be paid by the employer when 


engaged in the performance of their duties as rep¬ 
resentatives, in order that they will be free from 
any possible influence of favor from the employ- 

§ 28(26). Who May Act as Representative 

a. In general 

b. Organization favored by employer 

c. Successor to favored union 

d. Person authorized to conduct negotia- 

tions 

a. In G-eneral 

Any organization which represents the free choice 
of the majority of employees in the bargaining unit is 
the proper representative of such employees for the pur¬ 
pose of collective bargaining. 

Any organization which represents the free choice 
of the majority of employees in the bargaining unit 
is the proper representative of such employees for 
the purpose of collective bargaining'^1 even though 
many of the employees are members of a minority 
union.'^2 in the absence of unfair labor practices 
by the employer, a union which does not represeni 
a majority of employees may not require the em- 
ployer to bargain with it,78 but such a union may 


Co. y. N, L. R. B., C.C.A,2, 129 F. 
2cL 922. 

AutlLorilty to aot 

With respect to company union, 
authority of employee to act for 
management may be cLeduced from 
acts of the employer coupled with 
the type of employee's authority.— 
N. L. R. B. V. Swank Products, C.C.A. 
3, 108 P.2d 872. 

62. U.S.—N. L. R. B. v. Griswold 
Mfg. Co., C.C.A.3, 106 F.2d 713. 

€3. U.S.—N. L. R. B. v. Sparks- 
Withington Co., C.C.A.6, 119 F.2d 
78, certiorari dismissed 62 S.Ct. 
477, 314 U.S. 703, 86 L.Ed. 562— 
IST. L. R. B. V. Ashe-^llle Hosiery 
Co., C.C.A.4, 108 F.2d 288. 

IxLQLuiry as to unionl^ation 
An employer is not precluded from 
inquiring or being informed as to 
the progress of the efCorts at union- 
ization.—Jacksonville Paper Co. v. 
3Sr. L. R. B., C.C.A.5, 137 F.2d 148, 
certiorari denied 64 S.Ct. 84, 320 U. 
S. 772, 88 L.Ed. 462. 

Permltting eouployees to hear dis- 
cussion. 

Having older employees attend 
meeting with union representatives 
and wiring the conference room with 
loud speaker in another room so that 
any employee could hear the discus- 
sion on the questlon of the union*s 
authority to represent the employees, 
was not unlawful.—^North Electric. 
Mfg. Co. V. N. Ii. R. B., C.C.A.6. 123 


F.2d 887, certiorari denied 62 S.Ct. 
906, 315 U.S. 818, 86 L.Bd. 1216. 

64. U.S.—N. L. R. B. v. Sunshine 
Mining Co., C.C.A.9, 110 F.2d 780, 
certiorari denied Sunshine Mining 
Co. V. N. L. R. B., 61 S.Ct. 447, 312 
U.S. 678, 85 L.Ed, 1118, rehearing 
denied 61 S.Ct. 619, 312 U.S. 713, 
85 L.Ed. 1144. 

65. U.S.—Reliance Mfg. Co. v. N. 
L. R. B., C.C.A.7, 143 F.2d 761— 
JefCerson Electric Co. v. N. L. R. 
B., C.C.A.7, 102 F.2d 949. 

68. U.S.—Hazel-Atlas Glass Co. v. 
K L. R. B., C.C.A.4, 127 F.2d 109. 

67. U.S.—N. L. R. B. v. Hudson 
Motor Car Co., C.C.A.6, 128 P.2d 
528. 

©8. U.S.—Ballston-Stlllwater Knit- 
ting Co. V. N. L. R. B., C.C.A.2, 98 
F.2d 758. 

69. U.S.—N. L. R. B. v. Hudson Mo¬ 
tor Car Co., C.C.A.6, 128 F.2d 628. 

70. U.S.—Colorado Puel & Iron Cor¬ 
poration V. N*. L. R. B., C.C.A.IO, 
121 F.2d 166—^American Enka Cor¬ 
poration V. N. L. R. B., C.C.A.4, 119 
P.2d 60. 

71. U.S.—N. L. R. B. y. Thompson 
Products, C.C.A.6, 162 F.2d 287— 
Pueblo Gas & Fuel Co. v. N". L. R. 

B. , C.C.A.10, 118 F.2d 304—N. L. 
R. B. V. Hopwood Retinning Co., 

C. C.A.2, 98 P.2d 97—Pauly Jail 
Bldg. Co. V. International Ass’n of 
Bridge, Structural & Ornamental 
Iron Workers, D.C.Mo., 29 F.Supp. 
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15, reversed on other grounds In¬ 
ternational Ass*n of Bridge Struc¬ 
tural & Ornamental Iron Workers 
V. Pauly Jail Bldg. Co., 118 P.2d 
616, certiorari denied Pauly Jail 
Bldg. Co. y. International Ass'n of 
Bridge, Structural & Ornamental 
Iron Workers, 62 S.Ct. 76, 314 U.S. 
639, 86 L.Ed. 513—McNally v. 

Reynolds, D.C.Wash., 7 F.Supp. 

112 . 

A labor union may act as a bar¬ 
gaining agency.—Kirkman v. West- 
chester Newspapers, 24 N.Y.S.2d 8C0, 
261 App.Dlv. 181. 

Selection blndlng on employees 
The action of a majority of em¬ 
ployees in the selection of represen¬ 
tatives is binding on the whole class 
of employees.—Atlantic Coast Line 
R. Co. V. Pope, C.C.A.N.C., 119 P.2d 
39. 

72. U.S.—Kansas City Power & 
Light Co. V. N. L. R. B., C.C.A.8, 
137 F.2d 77. 

73. U.S.—N. L. R. B. v. Indiano. 
Desk Co., C.C.A.7, 149 F.2d 987— 
Texarkana Bus Co. v. N*. L. R. B., 
C.C.A.8, 119 F.2d 480—N. L. R. B. 
V. Sands Mfg. Co., C.C.A.6, 96 P.2d 
721, affirmed 69 S. Ct. 608, 306 U. 
S. 332, 83 L.Ed. 682. 

N.T.—New York State Labor Rela- 
tions Bd. v. Holland Laundry, 68 
N,E.2d 68, 294 N.Y. 480, reargu- 
ment denied 64 N.E.2d 278, 295 
N.Y. 568. 
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represent its own members until it is superseded 
by a Union representing the majority of em- 
ployees.'^^ A uiiion affiliated with a national organ- 
ization may be a proper representative,'^^ but an 
inside or independent union may be a proper rep- 
resentative as well as a union affiliated with a na¬ 
tional organization.'^® After a labor organization, 
has been duly certified as the bargaining agent, a 
new labor organization may not represent the em- 
ployers until a reasonable period of time has elapsed 
after the certification,'^'^ but a new labor organiza¬ 
tion which is formed after the contract with the old 
organization has expired may properly represent the 
employees for the negotiation of a new contract.*^® 

A union which agrees to arbitrate diffierences is 
not thereby disqualified from acting as bargaining 
agent. 

The fact that the employer has not given un- 
lawful aid to a union does not of itself render the 
union the appropriate bargaining agency.®® 

b. Organization Favored by Employer 

As a general rule under the labor relatlons statutes 
an organization which is controiled, Influenced, or unlaw- 


fully aided by the employer Is Incapacitated to act as 
bargaining representative for the employees even though 
such organization has been designated by a majority of 
the employees as bargaining agent. 

Under the National Labor Relations Act, 29 U.S. 
C.A. § ISl et seq, and similar statutes, an organiza¬ 
tion which is controiled, influenced, or unlawfully 
aided by the employer is incapacitated to act as bar¬ 
gaining representative for the employees®^ until 
measures are taken to disabuse the employees of any 
belief that they will win the employer^s approval if 
they remain in it or incur his displeasure if they 
leave,®^ even though it has been designated by a 
majority of the employees as bargaining agent.®® 
After ali vestige of the employer^s domination or 
influence has been removed, the, employees have a 
right to choose the union which was formerly fa¬ 
vored by the employer.S^ The purpose of the pro- 
hibition against the employer-d.ominated union is to 
prevent the rights of the employees from being nul- 
lified by an organization which is responsive to the 
will of the employer.85 

The test whether a challenged organization is em- 
ployer-contrtDlled is not an objecti ve one but rather 


Pa.—Pennsylvania Labor Relations 
Board v. Levin, 50 Pa.Dist. & Co. 
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Loss of majority through* unfair 
labor practices see infra § 28 (36). 

74. U.S.—Consolidated Edison Co. 
of N. Y. V. N. Ii. R. B., N.T., 69 
S.Ct. 206, 305 U.S. 197, 83 L.Ed. 
126. 

75. N.J.—Bayonne Textile Corpora¬ 
tion V. American Federation of 
Silk Workers, 172 A. 551, 116 N.J. 
Eq. 146, 92 A.L.R. 1450. 

76. U.S.—N. L. R. B. v. Independent 
Union of Craftsmen, 61 S.Ct. 368, 
311 U.S. 684, 86 L.Ed. 368—N. L. 
R. B. V. Arrowhead Rubber Co. of 
Tex., C.C.A.6, 146 F.2d 749—N. L. 
R. B. V. Rock Hili Printing & Fin- 
ishing Co., C.C.A.4, 131 P.2d 171— 
Western Union Telegraph Co. v. 
N. L. R. B., C.C.A.2, 113 P.2d 992— 
N. L. R. B. V. Sterling Electric 
Motors, C.C.A.9, 109 P.2d 194, af- 
drmed 112 F.2d 63, set aside on 
other grounds 114 F.2d 738, motion 
denied Ex parte N. L. R. B., 61 S. 
Ct. 67, 311 U.S. 617, 85 L.Ed. 391, 
certiorari dismissed K L. R. B. v. 
Sterling Electric Motors, 61 S.Ct. 
69, 311 U.S. 722, 85 L.Ed. 471—N. 
L. R. B. V. Swank Products, C.C.A. 
3’, 108 P.2d 872—N. L. R. B. v. Lion 
Shoe Co., C.C.A.1, 97 F.2d 448. 

Frefereaioe of employer 
Fact that employer would prefer 
to deal with a local unafflliated asso- 
clation does not show that the local 
association is not freely formed and 
acting.—L. R. B. v. Brown Paper 


Mill Co., O.C.A.5, 108 P.2d 867, cer -1 
tiorari denied Brown Paper Mill Co. 
V. N. L. R. B., 60 S.Ct. 1104, 310 U. 
S. 651, 84 L.Ed. 1416. 

TTnafiLUated status as showing domi, 
uatiou 

Fact that an association was an 
unafflliated rather than an affiliated 
Union did not establish domination 
by employer.—^De Bardeleben v. N. 
L. R, B., C.C.A.6, 136. P.2d 13. 

77. U.S.—N. L. R. B. v. Blair Quar- 
ries, C.C.A.4, 152 F.2d 25—N. L. R. 

B. V. Appalachian Elee. Power Co., 

C. C.A.4, 140 F.2d 217. 

Duration and termination of author- 
ily of representative se4 infra § 
28 (36). 

78. U.S,—N. L. R. B. v. Lion Shoe 
Co., C.C.A.1, 97 P.2d 448. 

79. U.S.—^Western Union Telegraph 
Co. V. N. L. R. B., C.C.A.2, 113 F. 
2d 992. 

80. D.C.—International Ass’n of 
Machinists, Tool and Die Makers 
Lodge No. 36, v. N. L. R. B., 110 
F.2d 29, 71 App.D.C. 176, afflrmed 
61 S.Ct. 83, 311 U.S. 72, 85 L.Ed. 
60, rehearing denied 61 S.Ct. 314, 
311 U.S. 729, 85 L.Ed. 474. 

81. U.S.—^N. L. R. B. V. Lane Cotton 
Mills Co., C.C.A.5, 111 F.2d 814, 
appeal dismissed Lane CottOn 
Mills Co. V. N. L. R. B., 61 S.Ct. 
316, 311 U.S. 723, 85 L.Ed. 471-;- 
N. L. R. B. V. Brown Paper Mill 
Co., C.C.A.6, 108 F.2d 867, certio¬ 
rari denied Brown Paper Mill Co. 
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V. N. L. R. B., 60 S.Ct. 1104, 310 
U.S. 651, 84 L.Ed. 1416. 

Cal.—McKay v. Retail Automobile 
Salesmen’s Local Union No. 1067, 
106 P.2d 873, 16 CaL2d 311, cer¬ 
tiorari denied 61 S.Ct. 939, 313 U. 
S. 566, 85 L.Ed. 1625. 

D.C.—International Ass'n of Machin¬ 
ists, Tool and Die Makers Lodge 
No. 35, V. N. L. R. B., 110 F.2d 29, 
71 App.D.C. 175, afflrmed 61 S.Ct. 
83, 311 U.S. 72, 86 L.Ed. 50, re¬ 
hearing denied 61 S.Ct. 314, 311 
U.S. 729, 85 L.Ed. 474. 

Oommittee chosen by employer 
from employees* superior offleers is 
not an appropriate agency for col¬ 
lective bargaining.—Virginia Ferry 
Corporation v. N. L. R. B., C.C,A.4, 
101 F.2<1 103. 

82. U.S.—^Western Union Tei. Co. v. 
N. L. R. B., C.C.A.2i 113 F.2d 992. 

83. U.S.—^Western Elee. Co. v. N. 
L. R. B., C.C.A.4, 147 F.2d 519, cer¬ 
tiorari denied 65 S.Ct. 1014, 324 U. 
S. 870, 89 L.Ed. 1424—Point Breeze 
Emp. Ass'n v. N. L. R. B., C.C.A.4, 
147 F.2d 619, certiorari denied 65 
S.Ct. 1015, 324 U.S. 870, 89 L.Ed. 
1425—N. L. R. B. v. Condenser 
Corp. of America, C.C.A.3, 128 F. 
2d 67. 

84. U.S.—Consolidated Edison Co. 
of New York v. N. L. R. B., 69 S. 
Ct. 206, 305 U.S. 197, 83 L.Ed. 126 
—^De Bardeleben v. N. L. R, B„ C. 
C.A.6, 136 P.2d 13. 

85. U.S.—N. L. R. B. v. Uriswold 
Mfg. Co., C.C.A.3. 106 F.2d 713. 



§ 28(26) 

subjective from the standpoint of employees.^^ A 
Union may in fact be employer-dominated even 
though the employer has stopped all active interfer- 
ence.S7 Harmonious relations between the employ¬ 
er and the union,88 the employer’s observance of a 
closed-shop agreement with a union,S9 or the fact 
that the employer did not grant many requests of 
the Union and the preliminary contract has no pro- 
vision fixing wages, hours, or seniority^O does not 
necessarily indicate that the union is dominated by 
the employer. 

c. Successor to Favored Union 

A successor to a disestablished company union Tnay 
properly be the bargalning representative, but there 
must be a definite, ciear line of cleavage between the 
two organizations. 

Where the employer has disestablished a com¬ 
pany union, a successor to the company union may 
properly be the bargaining representative^ 1 even 
though it is closely parallel in form to the original 
employer-dominated organization,^^ but there must 
be a definite, ciear line of cleavage between the 
two organizations.93 Historical continuity may in¬ 
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dicate that the successor organization is employer- 
dominated.^^ 

d. Person Authorized to Oonduct Negotiationfl 

Under the National Labor Relations Act and similar 
statutes, neither the employer nor the union has any 
right to determlne the individual or individuals who shaii 
personally conduct the negotiaticns for the other party. 

Under the National Labor Relations Act, 29 U.S. 
C.A. § 151 et seq, and similar statutes, neither the 
employer 9 5 nor the uniones has any right to de ter¬ 
mine the individual or individuals who shall per¬ 
sonally conduct the negotiations for the other party. 
An employer is under no legal obligation to bargain 
through any particular officer,97 and an employer 
need not be represented by a person competent to 
enter into an agreement,98 but the character and 
powers of the negotiating officer may be indicative 
of the employer^s good faith.99 

The labor relations board is without power to say 
which particular person may conduct the negotia¬ 
tions for an agreement,1 and therefore it is with¬ 
out authority to direct an employer Corporation to 
cease and desist from using the Services of a cer- 
tain individual in preparing an agreement to pre- 


MASTJEB AND SEUYANT 


80. U.S.—-N. L. R B. V. Clinton 
Woolen Mfg. Co.. C.G.A.6, 141 P. 
2d 763. 

8?. U.S,—Independent Emp. Ass’n 
of Neptune Meter Co. v. N. L. R. 

B. , C.C.A.2, 158 P.2d 448—Sperry 
Gyroscope Co. v. N. L. R. B., C.C.A. 
2, 129 P.2d 922. 

88. U.S.—N. L. R. B. v. Duncan 
Poundry & Machine Works, C.C.A. 
7, 142 P.2d 594. 

89. U.S.—N. L. R. B. v. McGouffh 
Bakeries Corp., C.C.A.5, 163 F.2d 
420. 

90. U.S.—^N. L. R. B. V. Algoma Ply- 
wood & Veneer Co., C.C.A.7, 121 P. 
2d 602. 

91. U.S.—L. R. B. V. Standard 
Oil Co., C.C.A.IO, 124 P.2d 895-— 
N. L. R. B. V. Moore-Lowry Plour 
Mills Co., C.C.A.10, 122 P.2d 419. 

92. U.si—E. I. Du Pont De Ne¬ 
mours & Co. V. N. L. R. B., C.C.A. 

4, 116 F.2d 388, certiorari denied 
N. L. R. B. V. E. I. Dupont do 
Nemours & Co., 61 S.Ct. 959, 313 
U.S. 671, 85 L.Ed. 1629—Associa- 
tion of Chemical Employees at 
Belle Works of E. L Du Pont De 
Nemours & Co. v. N. L. R. B., C. 

C. A.4, 116 P.2d 388, certiorari de¬ 
nied N. Ii. R. B. V. Association of 
Chemical Employees ' at Belle 
Works of E. I. Du Pont de Ne¬ 
mours & Co., 61 S.Ct. 959, 313 U. 

5. 571, 85 L.Ed. 1629. 

Same officem 

The fact that former offlcera of 


dissolved union took a leading part 
in formation of new independent 
union which was recognized by em¬ 
ployer, and eventually became offi- 
cers of new union, was not indica¬ 
tive of domination of new 'union by 
employer.—Keystone Steel & Wire 
Co, V. N. L. R. B., C.C.A.7, 155 P.2d 
653, vacated in view of stlpulation 
68 S.Ct. 214. 

93. U.S.—^Western Elee. Co. v. N. 
L. R. B., C.C.A.4, 147 F.2d 519, 
certiorari denied 66 S.Ct. 1014, 324 

U. S. 870, 89 L.Ed. 1424—Point 

Breeze Emp. Ass'n v. N. L. R. B., 
C.C.A.4, 147 P.2d 619, certiorari 
denied 65 S.Ct. 1016, 324 U.S. 870, 
89 L.Ed, 1425—N. L. R. B. v. Con¬ 
denser Corp. of America, C.C.A.3, 
128 F.2d 67—N. L. R. B. v. Moore- 
Lowry Flour Mills Co., C.C.A.IO, 
122 P.2d 419—Roebling Employees 

, Ass'n V. N. L. R. B., C.C.A.3, 120 
P.2d 289—Magnolia Petroleum Co. 

V. N, L. R. B., C.C.A.10, 115 P.2d 
1007. 

Govert advancemeiit of plan by em¬ 
ployer 

An employer cannot openly with- 
draw proscribed plan and. at same 
time covertly advance a plan meet- 
ing its approval.—^N. L. R. B. v. 
Continental Oil Co., C.C.A.10, 121 F. 
2d 120. 

94. U.S.—N. Ii. R. B. V. Southern 
Ass'n of Bell Telephone Em- 
bloyees, Ga., 63 S.Ct. 905, 319 U. 
S.. 60, 87 .L.Ed. 1260. 

9flb U.S.—^N. Ii. R. B. V. Ross Gear 
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& Tool Co., C.C.A.7, 158 F.2d 607 
—M. H. Ritzwoller Co. v. N. L. 
R. B., C.C.A.7, 114 F.2d 432. 
Roilway Xrabor Act 
U.S.—Myers v. Louisiana & A. Ry. 
Co., D.C.La., 7 F.Supp. 97. 

90. U.S.—N. L. R. B. V. Ross Gear 
& Tool Co., C.C.A.7, 158 F.2d 607. 

97. U.S.—Great Southern Trucking 
Co. V. N. L. R. B., C.C.A.4, 127 F. 
2d 180, certiorari denied 63 S.Ct. 
48, 317 U.S. 662, 87 L.Ed. 624. 

98. U.S.—Great Southern Trucking 
Co. V. N. L. R. B., supra. 

BatUicatio-n of agreement 

The conduct of chairman of board 
of directors and vice president of 
employer In continuing discussions 
with representative of union con- 
cerning raise in employees’ wages 
and improved working conditions 
without any suggestion that union 
did not represent majority of em¬ 
ployees constitutes ratiflcatlon of 
agreement made with superinten¬ 
dent, in determining whether the 
agreement is enforceable under Na¬ 
tional Labor Relations Act.—N. L. R. 
B. V. Ellis-Klatscher & Co., C.C.A. 9, 
142 P.2d 366. 

99. U.S.—Great Southern Trucking 
Co. V. N. L. R. B., C.C.A.4, 127 F. 
2d 180, certiorari denied 63 S.Ct. 
48, 317 U.S. 652, 87 L.Ed. 524. 

1. U.S.—^N. L. R. B. V. Hopwood 
Retlnning Co., C.C.A., 98 F.2d 97. 
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sent to its employees.* 

§ 28(27). Proof of Authority of Representa- 
tive 

No specific form of authority to represent employees 
as their coMective bargainin-g agent is necessary, and 
such authority may be given by action as weil as by 
w^rds. 

Under the National Labor Relatioiis Act, 29 U.S. 
C.A. §151 et seq, and similar statutes, no specific 
form of authority to represent employees as their 
collective bargaining agent is necessary/^ and such 
authority may be given by action as well as by 
words.^ Rules or principies of construction of the 
authorization should be simple, liberal, and of the 
common-sense variety.5 Voting in an elcction is 
not the only way in which an employee may ex- 
press his choice of a bargaining representative 
he may designate an organization as his representa- 


§ 28(27) 

tive by signing a statement of express authoriza¬ 
tion,7 or by signing a memberships or checkoff^ 
card, or by signing an application for membership 
in the organization,^® even though he has paid no 
dues.ii The fact that an employee has signed a 
Union affiliation card on Sunday does not impair the 
majority representation thus obtained by the un- 
ion,i2 nor does the fact that the union member is 
a minor render voidable his authorization of the 
union to bargain for him.^3 jt is immaterial wheth- 
er the employees are members of, or even entitled to 
membership in, the union designated by them as 
their bargaining agency.^^ 

When the employer in good faith questions the 
majority status of the bargaining representative, it 
is the representative^s duty to offer proof of the 
majority status or to suggest some reasonable meth- 
od for proving his claim of a majority,^^ and it is 
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2. IT.S. — ^N. L. H. B. V. Hopwood Re- ' 
tinning Co., supra. 

3. U.S.—N. L. R. B. V, Consolidated 
Macb. Tool Corp., C.C.A.2, 163 F.2d 
376—K. L. R. B. v. Fargo Poundry 
Co., C.C.A.8, 141 F.2d 462. 

D.C.—Lebanon Steel Foundry v. N. 
L. R. B., 130 F.2d 404, 76 U.S. App. 
D.C. 100, certiorari denied 63 S.Ct. 
58, 317 U.S. 659, 87 L.Bd. 630. 

4. U.S.— N. L. R. B. V. Fargo 
Foundry Co., C.C.A.8, 141 F,2d 462. 

D.C.—Lebanon Steel Foundry v, N. 
L. R. B., 130 F.2d 404, 76 App.D.C. 
100, certiorari denied 63 S.Ct. 58, 
317 U.S. 659, 87 L.Ed. 630. 

5. U.S.—N. L. R. B, V. Fargo Found¬ 
ry Co., C.C.A.8. 141 F.2d 462. 

D.C.—Lebanon Steel Foundry v. N. 
L. R. B., 130 F.2d 404, 76 App.D.C. 
100, certiorari denied 63 S.Ct. 68, 
317 U.S. 659, 87 L.Ed. 630. 

6. U.S.—N. L. R. B. V. Thompson 
Products, C.C.A.6, 162 P.2d 287. 

Elcction of representative see infra 
§ 28 (33). 

7. U.S.—Brotherhood of Railway & 
Steamship Clerks, Freight Hand- 
lers, Express and Station Em¬ 
ployees V. Virginian Ry. Co., C.C. 

A.Va., 126 P.2d 853—N. L. R. B, v. 
Blackstone Mfg. Co„ C.C.A.2, 123 
P.2d 633—N. L. R. B. v. Electric 
Vacuum Cleaner Co., 120 F.2d Cll, 
reversed on other grounds 62 S.Ct 
846, 316 U.S. 685, 86 L.Ed. 1120, 
rehetring denied 62 S.Ct. 1038, 316 
U.S. 708, 86 L.Ed. 1775. 

VariatlozLs Ja statemexxts of autliorl- 
zation, 

Employees’ cards, designating lo- 
cal union as bargaining representa¬ 
tive, and other employees’ cards, des¬ 
ignating joint board, composed of 
members from such union and other 
local unions in vicinity, were prop- 
erly counted together in determining 


whether such union represented ma¬ 
jority of employees.—L. R. B. v. 
Pranks Bros. Co., C.C.A.,137 P.2d 989, 
affirmed 64 S.Ct. 817, 321 U.S. 702, 
88 L.Ed. 1020. 

8. U.S.—N. L. R. B. V. Gutmann & 
Co., C.C.A.7, 121 F.2d 766. 

Authority to negotiate closed-shop 
agreement 

Where a closed-shop agreement is 
not prohibited by statute, or where 
a statute does not require express 
authority, an employee by joining 
the labor organization ipso facto 
designates or selects it to be his 
agent to negotiata a closed-shop 
agreement with his employer.—N. 
L. R. B. V. Mason Mfg. Co., C.C.A.9, 
126 P.2d 810. 

9. D.C.—Lebanon Steel Foundry v. 
N. L. R. B., 130 F.2d 404, 76 U.S. 
App.D.C. 100, certiorari denied 63 
S.Ct. 68, 317 U.S. 659, 87 L.Ed. 530. 

10. U.S.—N. L. R. B. V. Consolidated 
Mach. Tool Corp., C.C.A.2, 163 F. 
2d 376—N. L. R. B. v. Delaware- 
New Jersey Ferry Co., C.C.A.3, 128 
F.2d 130—N. L. B. B. v. Somerset 
Shoe Co., C.C.A.!, 111 F.2d 681. 

11. U.S.—N. L. R. B. V. Chicago 
Apparatus Co., C.C.A.7, 116 F.2d 
753. 

12. U.S.—K. L. R. B. V. New Era 
Die Co., C.C.A.8, 118 F.2d 500. 

13. U.S.—N. L. R. B. V. New Era 
Die Co., supra. 

114. U.S.—Pueblo Gas & Fuel Co. v. 
N. L. R. B., C.C.A.10, 118 F.2d 304 
—Continental Oil Co. v. N. L. R. 

B., C.C.A.10, 113 F.2d 473, case 
I remanded on other grounds 61 S. 

Ct 861, 313 U.S. 212, 85 L.Ed. 1292. 
i Utah.—International Union of Oper- 
ating Bnglneers, Local No. 364, v. 
Industrial Commission of Utah, 
119 P.2d 243, 101 Utah 189. 

169 


Railway l^bor Act 

Under the Railway Labor Act, 45 
U.S.C.A. § 151 et seq., a group of 
employees may select a union to 
represent them in collective bargain¬ 
ing regardless of whether they are 
members of the union.—Brotherhood 
of Railway & Steamship Clerks, 
Freight Handlers, Express and Sta¬ 
tion Employees v. Virginian Ry. Co., 

C.C.A.Va., 125 F.2d 863. 

Selectlon of rival uziiou 
Membership in one union does not 
prevent employees from selecting 
another union to serve as bargain¬ 
ing representative.—N. L. R. B. v. 
McGough Bakeries Corp., C.C.A.6, 163 
P.2d 420. 

15. U.S.—N. L. R. B. V. Crown Can 
Co., C.C.A.8, 138 F.2d 263, certio¬ 
rari denied Crown Can Co. v. N. L. 
R. B., 64 S.Ct. 527, 321 U.S. 769, 
88 L.Ed. 1065—N. L. R.‘B. v. Clin- 
ton B. Hobbs Co., C.C.A.l, 132 F. 
2d 249—North Electric Mfg. Co. v. 
N. L. R. B., C.C.A.6, 123 F.2d 887, 
certiorari denied 62 S.Ct. 906, 315 

U. S. 818, 86 L.Bd. 1215—N. L. R. B. 

V. Moltrup Steel Products Co., C. 
C.A.3, 121 P.2d 612—N. L. R. B. v. 
Algoma Plywood & Veneer Co., 
C.C.A.7, 121 F.2d 602—Texarkana 
Bus Co. V. N. L. R. B., C.C.A.8, 
119 P.2d 480—N. L. R. B. v. Chi¬ 
cago Apparatus Co., C.C.A.7, 116 
F.2d 753—N. L. R. B. v. Empire 
Furniture Corporation, C.C.A.6, 107 
F.2d 9l 

Or.—Stone Logging & Contracting 
Co. V. International Woodworkers 
of America, Columbia District 
Council No. 6, 136 P.2d 769, 171 Or. 
13. 

ChalleAge of majority status 
A statement by superintendent 
during conference that employer 
might even question right of union 
to represent majority did not amount 
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the employer^s duty to accept such offer.^s The em- 
ployer may not dictate an arbitrary method of 
proof.l7 The bargaining process need not be de- 
layed until an election is ordered by the labor re- 
lations board^^ or until the union has' been certified 
as bargaining agent by the board.^9 Where the em- 
ployer has refused to bargain collectively on general 
grounds, he cannot excuse his refusal on the 
ground that sufficient proof that the labor organi- 
zation represented the majority of employees was 
not furnished him,20 and where he has made no 
effiort to learn the facts as to the labor organiza- 
tion’s authority to represent the employees he may 
not base his refusal to bargain on the claim that he 
did not know whether the organization was properly 
accredited.21 

Employees who do not question the authority of 
the representative purporting to act for them in the 
negotiation of a contract with their employer may 
not attack the representative’s authority after the 


contract has been made.22 

Agreement hetween uniens. An agreement by two 
unions affiliated with the same parent organization 
to abide by the decision of the parent organization 
as to which union has theright to organize the em¬ 
ployees is not binding where one of the unions with- 
draws from the organization before the decision, 
and the employer is not justified, on the basis of the 
agreement, in recognizing as the bargaining repre¬ 
sentative the union in whose favor the parent or¬ 
ganization has decided.23 

Persons counted in dHermining majority. Em¬ 
ployees ousted by virtue of an unfair labor prac- 
tice of the employer remain employees for the' 
purpose of determining majority representation by 
the union,24 but striking employees who are prop¬ 
erly discharged for unlawful acts are not to be 
counted25 unless they are reemployed.26 Persons 
who are employed to replace employees engaged in 
a lawful strike are not to be counted in determin- 


lo a challenge of the unlon’s major- 
ily, imposing burden on union to 
make such proof.—N. L. R. B. v. 
Algoma Plywood & Veneer Co., C.C. 

A. 7, 121 F.2d 602. 

IS, U.S.—N. L. R. B. v..Clinton E. 
Hobbs Co., C.C.A.l, 132 F.2d 249— 
N. L. R. B. V. Dahlstrom Metallic 
Door Co., C.C.A,2, 112 P.2d 76 6. 

17. U.S.—N. L. R. B. v. Moltrup 
Steel Products Co., C.C.A.3, 121 F. 
2d 612. 

MembersMp llst 

An employer's demand that pro- 
duction of uniones membership list 
was sole method of proof that union 
represented majority of employees 
was arbitrary, and refusal to comply 
with demahd did not justify refusal 
to bargain.—N, L. R. B. v. Moltrup 
Steel Products Co., supra—N. L. R. 

B. V. New Era Die Co., C.C.A.3, 118 
F.2d 600. 

18. U.S.—N. L. R. B. V. Thompson 
Products, C.C.A.6, 162 p;2d 287. 

18. D.C.—Jones v. Laughlin Steel 
Corp. V. United Mines Workers of 
America, 159 F.2d 18. 

Grovemment Ixi possession of mines 
Mine own«r could not validly com- 
plain of conduct of the government, 
while in possession of coal mines, in 
recognizing a union as exclusive bar¬ 
gaining representative of certain 
employees without any proceedings 
being taken before the National La¬ 
bor Relations Board, where owner, 
had 5t been In possession of the 
mines, could have recognized the un¬ 
ion as such representative independ- 
ent of any labor board certifleation. 
—Jones & Laughlin Steel Corp. v. 
United Mine Workers of America, 
supra. 


20. U.S.—N. L. R. B. V. Wm. TeheU 
Bottling Co.. •C.C.A.8, 129 P.2d 250 
—N. L. R. B. V, Clarksburg Pub. 
Co., C.C.A.4, 120 ‘P.2d 976—Conti¬ 
nental Oil Co. V. N. L. R. B., C.C.A. 
10, 113 F.*2d 473, case remanded on 
other grounds 61 S.Ct. 861, 313 U. 
S. '212, 85 L.Ed. 1292—N. L. R. B. 
V. Somerset Shoe Co., C.C.A.l, 111 
F.2d 681—N. L. R. B. v. National 
Motor 'Bearing Co., C.-C.A.9, 10'5 F. 
2d ,652—N. L. R. B. v. Biles Cole- 
ma*n Lumber €o., C.C.A.9, 98 F.2d 
18 . 

21. U.S.—^N. L. R. B. V. Crown Can 
Co., O.C.A.8, 138 F.2d 263, certio¬ 
rari denied Crown Can Co. v. N. L. 

R. B., 64 S.Ct. 527, 821 U.S. 769, 
88 L.Ed. 1065—N. L. R. B. v. Dahl¬ 
strom Metallic Door Co., C.C.A.2, 
112 F.2d 756 —Art Metals Const. 
Co. V. N. L. R. B., C.C.A.2, 110 F. 
2d 148—^N. L. R. B. v. Remington 
Rand, C.C.A.'2, 94 F.2d 862, certio¬ 
rari denied Remington Rand v. N. 
L. R. B., 68 S.Ct. 1046, 304 U.S. 
'576, 82 L.Ed. 1540, rehearing de¬ 
nied Remington Rand v. U. S., 68 

S. Ct. 1054, 304 U.S. 590, 82 L.Ed. 
1549, certiorari denied Central Ex- 
ecutive Council of, Remington 
Rand Employes’ Ass’n v. N. L. R. 
B., '58 S.Ct. 1061, 304 U.S. 585, 82 
L.Ed. 1546. 

FeudexLcy of proceedlxig for cerfclfl. 
catloxi 

An employer was not obliged to 
bargain with union during pendency 
of union’s proceeding for certificate 
that it represented majority of em¬ 
ployees if employer had real and 
reasonable doubts, but, if doubts 
were spurious, pendency of proceed¬ 
ing would be no excuse.— N. L. R. B. 
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V. National Seal Corporation, C.C.A. 

2, 127 F.'2d 776. 

22. N.J.—Isolantite, Inc., v. United 
Electrical Radio and Machine 
Workers of America, 22 A.2d 796, 
130 N.J.Eq. 606, modifled on other 
grounds Isolantite, Inc., v. United 
Electrical Radio and Machine 
Workers of America, C.I.O., 29 A. 
2d 183, 132 N.J.Eq. 613. 

23. D.C.—^Warehousemen’s Union, 
Local 117, International Brolher- 
hood of Teamsters, Chauffeurs, 
Stabletnen & Helpers of America, 
Affiliated with American Federa- 
tion of Labor v. N. L. R. B., 121 F. 
2d 84, 74 App.D.C. 28, certiorari 
denied Warehousemen's Union Lo¬ 
cal 117, International Brotherhood 
of Teamsters, Chauifeurs, Stable- 
men and Helpers of America v. N. 
L. R. B., '62 S.Ct. 138, 314 U.S. 674, 
86 L.Ed. '539—N. L. R. B. v. Mc¬ 
Kesson & Robbins, 121 F.2d 84, 74 
App.D.C. 28, certiorari denied Mc¬ 
Kesson & Robbins v. N. L. R. B., 
62 S.Ct. 138, 314 U.S. 674, 86 L.Ed. 
'539. 

24. U.S.—N. L. R. B. v. Cape Coun- 
ty Mining Oo., C.C.A.8, 140 P.2d 
'543, 152 A.L.R. 144. 

25. U.S.—N. L. R. B. v. Ohio Cal¬ 
cium Co., C.C.A.6, ,133 F.2d 721— 
Standard Lime & Stone Co. v. N. 
L. R. B., C.C.A.4. 97 F.2d 631. 

26. U.S.—Pansteel Metallurgical 

Corp. V. N. L. R. B., C.O.A.7, 98 
F.2d 37'5, modifled on other 
grounds N. L. R. B. v. Pansteel 
Metallurgical Corporation, 59 S.Ct. 
490, 306 U.S. 240, 83 L.Ed. 627, 123 

I A.L.R. 599^ 
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ing the number of etnployees needed to constitute 
a majority,27 but persons who are employed to re- 
place employees engaged in an unlawful strike are 
to be counted.28 Employees who sign up with two 
unions are not to be counted for either in deter- 
mining which one has a majority.29 Mcmbership 
cards in a Union are not to be disregarded because 
of threats of the union organizer that employees 
who do not join the union might lose their posi- 
tions.®^ 

§ 28(28). Collective Bargaining Units 

The unit of employees appropriate for the purpose of 
choosing a representative to negotiate with the empioyer 
and the extent of the discretion of the labor relatlons 
board to determlne appropriate collective bargaining units 
are dependent on the provlsions of the labor relatlons 
statutes. 

Some labor relations statutes expressly state what 
constitutes a collective bargaining unit for the pur¬ 
pose of choosing a representative to negotiate with 
the empioyer. Thus under some statutes a collec¬ 


tive bargaining unit consists of ali the employees of 
one empioyer except where a majority of employees 
engaged in a single craft have voted to constitute 
such group a separate bargaining unit,^! and the 
labor relations board or commission may deter- 
mine whether a certain group of employees con¬ 
stitutes a craft for this purpose.32 The Railway 
Labor Act, 45 U.S.C.A. § 151 et seq, contemplate» 
the preservation of existing crafts and classas of 
employees as units for collective bargaining,33 and 
the power to determine the occupational boundaries 
that comprehend a craft or class for collective bar¬ 
gaining purposes is vested in the National Media- 
tion Board,which has a large discretion in mak- 
ing this determination,35 although it must base its 
decision on reasonable grounds.^® 

In accordance with the provisions of the National 
Labor Relations Act, 29 U.S.C.A. § 151 et seq, and 
similar provisions of other labor relations statutes, 
the labor relations board is empowered to deter¬ 
mine appropriate collective bargaining units,37 and 


27. U.S.—N. Lt. R. B. V. A. Sartorius 
& Co., C.C.A.2, 140 F.2d 203. 

28. U. S.—N. L. R. B. V. A. Sartori¬ 
us & Co., supra. 

29. U.S.—N. L. R. B. v. Alg-oma 
Plywood & Veneer Co., C.O.A.7, 121 
F.2a 602. 

30. U.S.—N. L. R. B. V. Karp Metal 
Products Co., Inc., C.C.A.2, 134 F. 
2d 954. Certiorari d-enied '64 S.Ct. 
941, 322 U.S. 728, 88 L.Ed. 1564. 

31. 

The term “craft,’* as used in such 
a statute means a trade or ocoupa- 
tion recLuiring skill and training, 
particularly manual skill combined 
with knowledge of principies of art 
and also a body of persons pursu- 
ing such calling.—In re Internation¬ 
al Ass’n of Machinists, Lodge No. 
1406, A. P. U, 23 N.W.2d 489, 249 
Wis. 112. ■ 

32. Wis.—In re International Ass'n 
of Machinists, Lodge No. 1406, A. 
F. L., supra. 

33. U.S.—Brotherhood of Railway 
and Steamship Clerks, Preight 
Handlers, Express and Stalion 
Employees v. Nashville, C. & St. 
L. Ry. Co., C.C.A.Tenn., 94 P.2d 
97. 

D.C.—Order of Ry. Conductors of 
America v. National Mediation 
Board, 113 F.2d 531. 72 App.D.C. 
299, 

34. U.S.—Switchmen’s Union of 
North America v. National Media¬ 
tion Board, App.D.C., 64 S.Ct. 95, 
3'20 U.S. 297, 88 L.Ed. 61. 

35. D.C.—Brotherhood of Railways 
and Steamship Clerks, Preight 
Handlers, Express and Station 
Employees v. United Transp. Serv¬ 


ice Employees of America, 137 F. 
2d 817, 78 U.S.App.D.C. 125, revers- 
ed on other grounds 64 S.Ct. 260, 
320 U.S. 715, 88 L.Ed. 420, rehear- 
ing denied 64 S.Ct. 435, 320 U.S. 
816, 88 L.Ed. 493. 

Single carrler 

The National Mediation Board was 
vested with discretion in determin- 
ing whether a company, which oper- 
ated several railroad lines, was to be 
treated as a single carrier for pur¬ 
pose of collective bargaining.— 
Switchmen’s Union of North Ameri¬ 
ca V. National Mediation Board, 13'5 
P.2d 785, 77 U.S.App.D.C. 264, revers- 
ed on other grounds 64 S.Ct. 95, 320 
U.S. 297, 88 L.Ed. 61. 

38, U.S.—Brotherhood of Ry. and 
Steamship Clerks, Preight Hand¬ 
lers, Express and Station Em¬ 
ployees V. Nashville, C. & St. L. 
Ry. Co., C.C.A.Tenn., 94 P.2d 97. 

Agreemeut determlning olass or 
oraft 

The fact that Railway Labor Act, 
45 U.S.C.A. § 151 et seq, leaves un- 
certain precise or exact meaning of 
words “class or craft” has been held 
to manifest congressional intent to 
adopt designation of class or craft 
as determined by current working 
agreement between railroad and par- 
ticular groups or classes of its em¬ 
ployees.—Brotherhood of Railroad 
Trainmen v. National Mediation 
Board, 88 P.2d 767, 66 App.D.C. 37'6. 

laiasslflcation held unreasonable 
U.S.—Brotherhood of Ry. and Steam¬ 
ship Clerks, Preight Handlers, Ex¬ 
press and Station Employees v. 
Nashville, C. & St. L. Ry, Co., C. 
C.A.Tenn., 94 P.2d 9.7, 
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37. U.S.—N. L. R. B. v. Prudential 

Ins. Co. of America, C.C.A.6, 154 F. 
'2d 385—Jones & Laughlin Steel 
Corp. V. N. L. R. B., C.C.A.5, 146 
P.'2d 833, certiorari denied 65 S.Ct. 
167'6, 325 U.S. 886, 89 L.Ed. 2000, 
rehearing denied 66 S.Ct. 15, 326 
U.S. 806, 90 L.Ed. 491—N. L. R. B. 
v. Appalachian Electric Power Co., 
C.C.A.4, 140 P.2d 217—Lund v. 

Woodenware Workers Union, D.C. 
Minn., 19 p.Supp. 607. 

D.C.—^Pur Workers Union, Local No. 
72 V. Fur Workers Union, No. 
21238, 10>5 F.2d 1, 70 App.D.C. 122, 
afflrmed Fur Workers Union No. 
21238 v. Fur Workers Union, Lo¬ 
cal, No. 72, 60 S.Ct. '292, 308 U.S. 
622, 84 L.Ed. 443—International 

Ass'n of Machinists, Tool and Die 
Makers Lodge No. 35 v. N. L. R. 
B., 110 P.'2d 29, 71 App.D.C. 175, 
affirmed 61 S.Ct. 83, 311 U.S. 72, 
85 L.Ed. '50, rehearing denied '61 S. 
Ct. 314, 311 U.S. '729. 85 L.Ed. 474. 
Mass.—Jordan Marsh Co. v. Labor 
Relations Commission, 45 N.E.2d 
925, 312 Mass. 597. 

Pa.—^Chapin v. Pennsylvania Labor 
Relations Board, ‘52 A.2d 568, 3’56 
Pa. '677. 

Determinationi before electlon 
Board should decide on units ap¬ 
propriate for collective bargaining 
for employees before it calls an elec- 
tion to determine the employees* 
choice of representatives.—Marshall 
Pield & Co. V. N. L. R. B., C.C.A.7, 
135 P.2d 391. 

Bight to petltloxL for determination 
Unless otherwise provided by stat-^ 
ute, the employees alone, and not 
the empioyer, have the right to pe- 
tltion the board to determine the 
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it may not delegate the selection of the appropriate 
unit to the employees.38 The board may exercise 
a broad discretion in making its determination,^^ 
but its authority is not absolute^® and it must com- 
ply with the statutory requirement that the unit 


selected must be one to effectuate the poli-cy of the 
act of efficient collective bargaining.^^ In deter- 
raining the proper unit for collective bargaining the 
board must give due consideration to all relevant 
factors,^2 such as the availability of a workers' or- 


proper bargaining unit for the em- 
ployees.—Houston & North Texas 
Motor Freight Lines v. Local Union 
No. 88'6 of International Brother- 
hood of Teamsters, ChaufCeurs, Sta- 
blemen, and Helpers of America, D. 

C. Okl., 24 F.Supp. 619. 

38. U.S.—N. L. R. B, v, Jones & 

Laughlin Steel Corp., C.C.A.6, 146 
F.'2d 718, vacated on otlier grounds 
6'5 S.Ct. 1413, 325 U.S. 838. 89 L. 
Ed. 1965, rehearing denied 66 S. 
Ct. 13, 326 U.S. 804, 90 L.Bd. 490— 
N. L. R. B. V. Pederal Motor Truck 
Co., C.C.A.'6, 146 F.2d 718, vacated 
on other grounds 66 S.Ot. 1412, 325 

U. S. 838, 89 L.Bd. 196'5—Marshall 
Field & Co. V. N. L. R. B., C.C.A.7, 
135 F.2d 391. 

38. U.S.—N. L. R. B. v. Jones & 

Laughlin Steel Corp., 67 S.Ct 1274, 

331 U.S. 416, 91 L.Ed.-Pack- 

ard Motor Car Co. v. N. L. R. B., 
67 S.Ct 789, 330 U.S. 486, 91 L.Ed. 

- —N. L. R. B. V. Norfolk 

Southern Bus Corp., C.C.A.4, 169 
F.2d 616—N. L. R. B. v. Prudential 
Ins. Co. of America, C.C.A.6, 164 
F.2d 386—N. L. R. B. v. May De¬ 
partment Stores Co., C.C.A.8, 1461 
F.2d 66, modifled on other grounds 
66 S.Ct 208, 326 U.S. 376, 90 L.Ed. 
145, rehearing denied 66 S.Ct. 468, 
326 U.S. 811, 90 L.Ed. 495—N. L. 
R. B. V. Clinton E. Hobbs Co., C. 
C.A.l, 132 F.'2d 249—N. L. R. B. 

V. Lund, C.C.A.8, 103 F.2d 815. 

D. C.—International Ass'n of Machin- 
ists, Tool and Die Makers Lodge 
No. 35, V. N. L. R. B., 110 F.2d '29, 
71 App.D.C. 175, affirmed 61 S.Ct. 
83, 311 U.S. 72, 85 L.Ed. '50, re¬ 
hearing denied 61 S.Ct 314, 311 
U.S. 729, 85 L.Ed. 474. 

Mass.—Sanford v. Boston Edison Co., 
64 N.E.2d 631, 319, Mass. 65. 

N.Y.—In re New York State Labor 
Relations Board, 37 N.Y.S.2d 304, 
affirmed 45 N.Y.S.2d 942, 267 App. 
Div. 763, affirmed 66 N.B.2d 262, 
'293 N.Y. 671. 

CJonsistency in the rulings of the 
board is essential, but there is an 
allowable area for the play of ad¬ 
ministrative discretion.—N. L. R. B. 
V. Calumet Steel Division of Borg- 
Warner Corporation, C.C.A.7, 121 P. 
2d 366. 

Order 

In the selection of collective bar¬ 
gaining units the board cannot be 
held to mathematica! precision, and, 
if it chooses to couch its order in 
terms which for good reasons it re- 
gards as effective to accomplish its 
stated ends, peripheral or hypotheti- 


cal deviations will not def eat an oth- j 
erwise appropriate order.—N. L. R. 
B. V. Hearst Publications, 64 S.Ct. 
861, 322 U.S. 111,- 88 L.Ed. 1170, re¬ 
hearing denied 64 S.Ct. 1148, 2 cases, 
322 U.S. 769, 88 L.Ed. 1695, N. L. R. 
B. V. Stockholders Pub. Co., 64 S.Ct. 
1148, 322 U.S. 770, 88 L.Bd. 1595, 
and N. L, R. B. v. Times-Mirror Co., 
64 S.Ct. 1149, 322 U.S. '770, 88 L. 
Ed. 1595. 

40. U.S,—N. L. R. B. V. Jones & 
Laughlin Steel Corp., C.C.A.6, 146 
P,2d 718, vacated on other grounds 
6'5 S.Ct. 1413, 325 U.S. 838, 89 L. 
Ed. 1965, rehearing denied 66 S.Ct. 
13, 326 U.S. 804, 90 L.Ed. 490— 
N. L. R. B. V. Federal Motor Truck 
Co., C.C.A.6, 146 P.2d 718, vacat¬ 
ed on other grounds 65 S.Ct. 1412, 
3'25 U.S. 838, 89 L.Ed. 1965. 
Approval of Ttnioa 

N.Y.—Bain v. Kelley, 73 N.Y.S.2d 93. 
Character of unit 

Provision of state labor relations 
act that state labor relations board 
should decide in each case whether 
in order to efCectuate policies of the 
act, the units appropriate for pur- 
poses of collective bargaining should 
be the employer unit, craft unit, 
piant unit, “or any other unit,” did 
not delegate lawmaking power, since 
the quoted words mean any other' 
character of unit resembling the 
types described by the preceding 
words.—Metropolitan Life Ins. Co. v. 
New York State Labor Relations 
Board, 20 N.E.2d 390, 280 N.Y. 194. 
Reasouable grcmLds 
The decision must be based on 
reasonable grounds.—Marshall Field 
& Co. V. N, L. R. B., C.C.A.7. 136 P. 
2d 391. 

Discretion. held properly ezerclsed 
U.S.—May Dept. Stores Co. v. N. L. 

R, B., 66 S.Ct. 203, 326 U.S. 376, 
90 L.Ed. ,145, rehearing denied 66 

S. Ct. 468, 326 U.S. 811, 90 L.Ed. 
495—N. L. R. B. v. Hearst Publi¬ 
cations, '64 S.Ct. 861, 322 U.S. 111, 
88 L.Ed. 1170, rehearing denied N. 
L. R. B. V. Hearst Publications, 64 
S.Ct. 1148, 2 cases, 3'22 U.S. 769, 
88 L.Ed. 1595, N. L. R. B. v. Stock¬ 
holders Pub. Co., 64 S.Ct. 1148, 32'2 

U. S. 770, 88 L.Ed. 1595 and N. L. 

R. B. v. Times-Mirror Co., 64 S. 
Ct. 1149, 322 U.S. 770, 88 L.Ed. 
1596—^N. L. R. B. v. Prudential 
Ins. Co. of America, C.C.A.6, 154 P. 
2d 385—N. L. R. B. v. West Ky. 
Ooal Co., C.C.A.6, ,162 P.2d 198, cer¬ 
tiorari denied 66 S.Ct. 1372, 328 U. 

S. 866, 90 L.Ed. 1636—N. L. R. B. 

V. National Broadcasting Co., C. 
C.A.2, 160 F.2d 896—Glen Alden 
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Coal Co. V. N. L. R. B., C.C.A.3, 
141 P.2d 47—N. L. R. B. v. Let- 
tle Lee, Inc., C.C.A.9, 140 P.2d '243 
—K. L. R. B. V. Calumet Steel 
Division of Borg-Wamer Corpora¬ 
tion, C.C.A.7, 121 P.’2d 366—N. L. 

R. B. V. Clarksburg Pub. Co., C.C. 
A.4, 120 P,2d 976—N. L. R. B. v. 
Sunshine Mining Co., C.C.A.9, 110 
P.2d 780, certiorari denied Sun¬ 
shine Mining Oo. v. N. L. R. B., 61 

S. Ct. 447, 312 U.S. 678, 85 L.Ed. 
1118, rehearing denied 61 S.Ct. 619, 
312 U.S. 713, 85 L.Ed. 1144—N. L. 
R. B. v. Biles Coleman Lumber 
Co., C.C.A.9, 98 P.2d 18. 

N.Y.—^Metropolitan Life Ins. Co. v. 
New York State Labor Relations 
Board, 6 N.Y.S.2d 775, 168 Misc. 
948, afflrme'a 7 N.Y.S.2d 1007, 2*55 
App.Div. 840, and 7 N.Y.S.2d 1008, 
255 App.Div. 840, affirmed 20 N.E. 
2d 390, '280 N.Y. 194. 

41. U.S.—Allis-Chalmers Mfg. Co. 

V. N. L. R. B., C.C.A.7, 162 P.2d 
435—N. L. R. B. v. B. C. Atkins & 
Co., C.C.A.7, 147 P.2d 730, vacated 
on other grounds 6'5 S.Ct. 1413, 325 
U.S. 838, 89 L.Ed. 1965, rehearing 
denied 66 S.Ct. 13, 326 U.S. 804, 90 
L.Ed. 490, reinstated, C.C.A., 165 
F.2d '567, reversed on other 
grounds 67 S.Ct. 1265, 331 U.S. 
398, 91 L.Ed. -, rehearing de¬ 

nied 67 S.Ct. 1725, 329 U.S. 710, 91 
L.Ed. - 

Mass;^—Sanford v. Boston Edison Co., 
64 N.E.2d 631, 319 Mass. 65. 
“Appropriate'» 

(1) Under provision of state labor 
relations act authorizing state board 
to decide in each case whether the 
unit appropriate for the purposes of 
collective bargaining should be em¬ 
ployer unif, craft unit, piant unit, or 
any other unit, the requirement that 
the unit be "appropriate for the pur¬ 
poses of collective bargaining” en- 
joined on the board ascertainable 
rules of decision for performance of 
its function of deciding the appro¬ 
priate unit.—Metropolitan Life Ins. 
Co. V. New York State Labor Rela¬ 
tions Board, :20 N.E;2d 390, 280 N.Y. 
194. 

('2) The statutory requirement 
that employees' collective bargain¬ 
ing units be "appropriate” means 
that they must be practically adapt- 
ed to purpose of collective bargain¬ 
ing in existing situation.—Jordan 
Marsh Co. v. Labor Relations Com- 
mission, 66 N.E.2d 91'6, 316 Mass. 
748. 

42. U.S.—Allis-Chalmers Mfg. Co. v. 
N. L. R. B., C.C.A.7. 162 F.2d 435. 
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ganization,^^ domination of a labor union by the 
eiiiployer,^^ the general conditions under which the 
business is condiicted,^^ and the wishes of the em- 
ployees;^® and it should select the. unit which 
would best serve the public policy declared in the 
law.'^'^ The public interest is the determining fac¬ 
tor in determining the appropriate bargaining unit 
for employeeSj^s and the duty to serve the public 
interest cannot be affected by the desires or acqui- 
escence of the employees.^^ A bargaining unit 
which in view of ali relevant circumstances is not an 
appropriate unit does not become appropriate mere- 
ly becaiise the collective bargaining process can be- 
gin more quickly through such unit.^O 


In the absence of statutory direction otherwise, 
the board may properly decide that ali employees of 
.a single employer form the most suitable unit for 
collective bargainingSi or it may decide that the 
workers in any craft or piant or subdivision there- 
of are more appropriate.V/here the circumstanc¬ 
es are such that the board reasonably could con¬ 
clude that either the craft or the piant unit 'would 
be appropriate for collective bargaining purposes, 
and where either contention, if unopposed, would be 
adopted by the board, it has been held that the board 
ordinarily will give paramount weight to the wishes 
of the employees within the craft unit. 53 The right 
of one group to collective bargaining may not be 


^ass.—Jordan Marsh Co. v. Labor 
Helations Commission, 56 K.E.2d 
j915, 316 Mass. 748. 

!Pa.—In re Employees of Colfax Sta- 
tlon of Duquesne Llgrht Co., 29 A. 
2d 18. 345 Pa. 4'58. 

U.S.—Pittsburgh Piate Glass 
.Co. V. N. L. R B.. '61 S.Ct. 908. 
313 U.S. 146, 85 L.Ed. 1251, re- 
hearing denied 61 S.Ct. 1093, 3.13 
U.S. 699. 86 L.Ed. 1551. 

^ass.—Jordan Marsh Co. v. Labor 
Relatione Commission, 66 N.B.2d 
P15, 316 Mass. 748. 
possiblUty of orgaaDization Iu oue 
divlslou 

Where employer's bus operations 
were organi 2 >ed into two divisions 
and board was of opinion that ei¬ 
ther a company-wide or division bar¬ 
gaining unit would be appropriate, it 
was proper for the board to consider 
the fact that organization for col¬ 
lective bargaining was possible in a 
division but not for the wider unit 
in making its determination in favor 
of the divislonal unit.—^N. L. R. B. v. 
Norfolk Southern Bus Corp., C.C.A. 
4, 159 F.2d 616. 

44. U.S.—Pittsburgh Piate Glass 
Co. V. N. L. R. B., 61 S.Ct. 908, 
.813 U.S. 146, 85 L.Ed. 1251, re- 
hearing denied Crystal City Glass 
Workers’ Union v. N. L. R. B,, 61 
S.Ct. 1093, 313 U.S. 699, 8'5 L.Ed. 
1561. 

Uulawful ald 

In determining whether a unit is 
appropriate the board does not act 
arbitrarily Jn considering unlawful 
^lid.—International Ass'n of Machin- 
ists, Tool and Die Makers Lodge No. 
35, V. N. L. R. B., 110 P.2d '29, 71 
App.D.C. 176, affirmed 61 S.Ct. 83, 
311 U.S. '72, 85 L.Ed. 50, rehearing 
denied 61 S.Ct. 314, 311 U.S. 729, 86 
L,Bd. 474. 

45. Mass.—Jordan Marsh Co. v. La¬ 
bor Relations Commission, 66 N.E. 
2d 915, 316 Mass. 748. 

„46. U.S.—Pittsburgh Piate Glass 
Co. V. N. L. R. B., 61 S.Ct. 908, 
813 U.S. 146, 85 L.Ed. 1251, * re¬ 


hearing denied Crystal City Glass i 
Workers’ Union v. N. L. R. B., 61 j 
S.Ct 1093, 313 U.S. 599, 8'5 L.Ed. 
,1651—Marshall Field & Co. v. N. 
L. R. B., C.C.A.7, 135 F.2d 391—j 
N. L. R. B. V. Botany Worsted 
Mills, C.C.A.3, 133 F.2d 876, cer¬ 
tiorari denied Botany Worsted 
Mills V. N. L. R. B., 63 S.Ct 1164. 
two cases, 319 U.S. 751, 87 L.Ed. 
1706. 

Mass.—Jordan Marsh Co. v. Labor 
Relations Commission, 66 N.E.2d 
915, 316 Mass. 748. 

47. U.S.—Allis-Chalmers Mfg. Co. v. 
N. L. R. B., C.C.A.7, 162 P.2d, 436 
—^Pittsburgh Piate Glass Co. v. 
N. L. R. B., C.C.A.8, 113 F.2d 698, 
afllrmed Pittsburgh Piate Glass 
Co. V. N. L. R. B., 61 S.Ct 908, 313 
U.S. 146, 85 L.Ed. 1251, rehearing 
denied Crystal City Glass Work¬ 
ers’ Union v. N. L. R. B., 61 S.Ct 
1093, 313 U.S. 599, 85 L.Ed. 1661. 

48. U.S.—N. L. R. B. v. Delaware- 
New Jersey Ferry Co., C.C.A.3, 128 
F.'2d 130. 

4». U.S.—N. L. R. B. V. Jones & 
Laughlin Steel Corp., C.O.A.6, 146 
r.'2cl 718, vacated on other grounds 
65 S.Ct. 1413, 325 U.S. 838, 89 L. 
Ed. 1965, rehearing denied 66 S. 
Ct. 13, 326 U.S. 804, 90 L.Ed. 490 
—^N. L. r; b. v. Federal Motor 
Truck Co., C.C.A.6, 146 P.2d 718, 
vacated on other grounds 65 S.Ct^ 
1412, 325 U.S. 838, 89 L.Ed. 1965 
—^N. L. R. B. V. Delaware-New 
Jersey Ferry Co., C.C.A.3, 128 F. 
2d 130. 

60. Mass.—Jordan Marsh Co. v. La¬ 
bor Relations Commission, 56 N.E. 
2d 915, 316 Mass. 748, 

51. U.S.—Pittsburgh Piate Glass 

Co. V. N. L. R. B., 61 S.Ct 908, 
313 U.S. 146, 86 L.Ed. 1261, rehear¬ 
ing denied Crystal City Glass 

Workers' Union v. N. L. R. B., 61 
S.Ct 1093, 313 U.S. '599, 85 L.Ed. 
1551. 

52. U.S.—Pittsburgh Piate Glass 

Co. V. N. L. R. B., 61 S.Ct 908, 
813 U.S. 146, 85 L.Ed. 1251, rehear- 
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Ing denied Crystal City Glass 
Workers’ Union v. N. L. R. B., 61 
S.Ct. 1093, 313 U.S. 599, 85 L.Ed. 
1'551—N. L. R. B. V. Graham, C. 
C.A.9, 159 P.2d '787—N. L. R. B. 
V. Norfolk Southern Bus Corp., 
C.C.A.4, 159 P.2d '516—N. L. R. B. 
V. Botany Worsted Mills, C.C.A.3, 
133 F.’2d 876, certiorari denied 

Botany Worsted Mills v. N. L. R. 
B., 63 S.Ct. 1164, two cases, 319 U. 
S. 761, 87 L.Ed. 1705—Bussmann 
Mfg. Co. V. N. L. R. B., O.C.A.8, 
111 P.2d 783. 

Befora es^piratiou of agreemeut wlth 
employer 

Where the majority of the em- 
ployes of one craft group within a 
piant petition to have their craft 
union designated as their collective 
bargaining agent at a time when 
there is a valid closed-shop agree- 
ment between the employer and an 
independent union of, which they are 
members, the board may properly 
designate the craft union to be the 
collective bargaining agent of the 
craft employes at the expiration of 
the agreement in effect at the time 
of the petition.—Petition of Grant 
Bldg., 4'5 Pa.Dist. & Co. 442. 
Superiuteudeuts of apartmeut hoiises 
The labor relations board’s order 
to apartment house owners and man- 
agers to bargain collectively with a 
union representing building superin- 
tendents, although each building had 
but a single superintendent, should 
be enforced, as agamst the conten¬ 
tion that bargaining v^ith a repre- 
sentative of a single employee could 
not be collective bargaining.—Tn re 
New York State Labor Relations Bd. 
V. Metropolitan Life Ins. Co., 52 N.Y. 
S.2d 590, 183 Misc. 1064, afdrmed 58 
N.Y.S.2d 343, 269 App.Div. 934, af- 
flrmed 66 N.E.2d 853, 296 N.Y. 839. 

53. D.C.—International Ass'n of 
Machinists, Tool and Die Makers 
I Lodge No. 36, v. N. L. R. B., 110 
F.2d 29, 71 APP.D.C. 175, affirmed 
61 S.Ct. 83, 311 U.S, 72, 85 L.Ed. 
60, rehearing denied 61 S.Ct, 314, 
311 U.S. 729, 85 L.Ed. 474. 
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denied because otber employees do not desire to 
organize and assert collective rights,^^ but it has 
been held that a group of 'employees whose inter- 
ests are shared in common by ali the employees may 
not be designated as a bargaining unit where the 
majority of the employees do not desire to bargain 
collectively.®® 

After the entry of an order designating the ap- 
propriate unit for collective bargaining, the em- 
ployer may not be compelled by any other agency of 
the government to perform acts inconsistent with 
that order.®® 

Employees with confidential Information. Office 
employees who possess confidential employer Infor¬ 
mation are not for that reason improperly included 
in a bargaining unit if the nature of their duties 
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does not give them access to confidential informa- 
tion with respect to labor relations.®'^ 

Guards. In the absence of a statutory prohibi- 
tion, piant guards may constitute an appropriate 
bargaining unit,®® and the bargaining unit may be 
affiliated with the same union which represents the 
production and maintenance employees,®® 
Supervisory employees. In the absence of a stat¬ 
utory prohibition, supervisory employees may con¬ 
stitute an appropriate bargaining unit,®® but ordi- 
narily they should not be included in a bargaining 
unit with. the subordinate employees,although 
they may be so included,®2 or they may select a 
union which represents subordinate employees,®® if 
no incompatibility with their full and proper alle- 
giance to their employer thereby arises. 
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“G-loTje dootriue” 

The rule as stated in the text is 
called the ‘‘Glohe doctrine.”—Inter¬ 
national Ass*n of Machinists, Tool 
and Die Mahers Lodge No. 35, v. N. 
L. R. B., supra. 

54. U.S.—N. L. R. B., v. Prudential 
Ins. Co. of America, C.C.A.6, .154 
F.2d 38'5—N. L. R. B. v. Lettle Lee, 
Inc., C.C.A.9, 140 F.2d 243. 

55. Mass.—Jordan Marsh Co. v. La¬ 
bor Relations Commission, '56 N.E. 
2d 915, 316 Mass. 748. 

56. U.S.—^Pittsburgh Piate Glass 

Co. V. N. L. R. B., 81 S.Ct. 908, 313 
U.S. 146, 86 L.Ed. 1261, rehearing 
denied 61 S.Ct. 1093, 313 U.S, 599, 
86 L.Ed. 1561. 

57. U.S.—N. L. R. B. v. Poultry- 

men’s Service Corp., C.C.A.3, 138 
F.2d 204. 

OPlaut clerks 

U.S.—^N. L. R. B. V. Arraour & Co., 
C.C.A.10, 164 F.2d 570, certiorari 
denied 67 S.Ct. 92, 329 U.S. 732, 9.1 
L.Ed.-,169 A.L.R. 421. 

58. U.S.—N. L. R. B. v. Jones & 

Laughlin Steel Corp., 6'7 S.Ct. 1274, 

331 U.S. 416, 91 L.Ed.-Wil- 

son & Co. V. N. L. R. B., C.C.A.8, 
162 P.2d 310. ! 

59. U.S.—N. L. R. B. V. Jones & 

Laughlin Steel Corp., 67 S.Ct. 1274, 

331 U.S. 416. 91 L.Ed.-^Wil- 

son & Co. V. N. L. R. B., C.C.A.S, 
162 P.2d 310. 

OMCatters for consideration by board 
In determining proper collective 
bargaining unit for militarized 
guards and deciding whether they 
should be permitted to choose union 
also representing production and 
maintenance employees, national la¬ 
bor relations board must not be 
guided alone by wishes of guards or 
union, or by what is appropriate in 
case of nonmilitarihed guards, but 
must also consider guards* military 
duties and obligations, their possi- 
ble relationships to union represent¬ 


ing other employees, and limitations 
on normal freedom to choose repre- 
sentative necessitated by war effort. 
—N. L. R, B. V. Jones & Laughlin 
Steel Corp., 67 S.Ct. 1274, 331 U.S. 
416, 91 L.Ed. -. 

60, U.S.—Packard Motor Car Co. v. 

N. L. R. B., 67 S.Ct. 789, 330 U.S. 
485, 91 L.Ed. -. 

Building superintendeiLts 
The labor relations board’s order 
to apartment house -owners to bar¬ 
gain collectively with a union repre¬ 
senting building superintendents 
was not, in view of a prior history 
of collective bargaining, arbitrary, 
or contrary to public policy or to 
the purposes of the labor law on the 
theory that the loyalty of superin¬ 
tendents to owners would be under- 
mined.—In re New York State Labor 
Relations Bd. v. Metropolitan Life 
Ins. Co., '5'2 N.T.S.2d 590, ,183 Misc. 
1064, afflrmed 58 N.T.S.2d 343, 269 
App.Div. 934, afHrmed 66 N.E.2d 853, 
295 N.T. 839. 

inspectors, charged with duty of 
inspecting materials and workman- 
ship for purpose of insuring that 
employer’s product met its specifica- 
tions and those of its customers con- 
stituted a unit appropriate for pur¬ 
poses of collective bargaining.—^Al- 
lis-Chalmers Mfg. Co. v. N. L. R. B., 
C.C.A.7, 162 F.2d 435. 

OfiLcers of shlps 

U.S.— N. L. R. B. V. Wyandotte 
Transp. Co., €.C.A.6, 162 F.2d 101 
—Jones & Laughlin Steel Corp. v. 
N. L. R. B., 146 F.2d 833, certio¬ 
rari denied 65 S.Ct. 1576, 325 U.S. 
886, 89 L.Ed. 2000, rehearing de¬ 
nied 66 S.Ct. 15, 326 U.S. 80'6, 90 
L.Ed. 491. 

61. U.S.—N. L. R. B. V. Lettle Lee, 
Inc., C.C.A.9, 140 P.’2d 243. 

IiicexLsed and tmliceused personnel 
of ship 

The appropriate bargaining unit 
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for the ernployees of a ferry com- 
pany was not a local union including 
both licensed deck ofticers and engi- 
neers and unlicensed personnel.—^N. 
L. R. B. V. Delaware-New Jersey 
Ferry Co., C.C.A.S, 128 P.2d 130. 
Small amouut of authority 
Employees who have only a small 
amount of supervisory authority, 
and who are allied in interest and 
character of work with the other 
employees, are properly included in 
bargaining unit excluding supervis¬ 
ory employees.—N. L. R. B. v. Cal- 
umet Steel Division of Borg-Warner 
Corp., C.C.A.7, 121 F.2d 306. 

62. U.S.—Easlern Gas & Puel Asso¬ 
ciates V. N. L. R. B., C.C.A.6, 162 
P.2d 864. 

63. N.Y.—Bain v. Kelley, 73 N.Y.S. 
2d 93. 

Kazardous industry 

A single union may lawfully act 
as exclusive representative of both 
rank and file employees and their su- 
pervisors in a hazardous industry 
such as coal mining.—Jones 
Laughlin Steel Corp. v. United Mine 
Workers of America, 169 P.2d 18, 81 
U.S.App.D.C. 361, certiorari denied 67 

S.Ct. 13'50, 331 U.S. 828, 91 L.Ed. -. 

inspectors may be permitted to se¬ 
lect as their bargaining representa¬ 
tive a labor organization which rep¬ 
resents production and maintenance 
employees, The National Labor Re¬ 
lations Board, in determining unit 
appropriate for collective bargaining 
of inspectors and in deciding wheth¬ 
er inspectors should be permitted to 
choose the same union that repre¬ 
sents production and maintenance 
employees, must be guided not alone 
by wishes of inspectors but it must 
give due consideration to duties and 
obligations of inspectors and their 
possible relationships to union rep¬ 
resenting other employees.—Allis- 
Chalmers Mfg. Co. v. N. L. R. B., 
C.C.A.7, 162 F.2d 435. 
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§ 28(29). Administrative Determination of 
Unit Representation 

In accordance with statutory provisions, the labor 
relations board or other administrative agency designated 
by statute has exclusive Jurisdiction to determine dis¬ 
putes concerning who is authorized to represent the em- 
ployees in bargaining with the employer. 

In accordance with the provisions of labor rela¬ 
tions statutes, the labor relations board or other 
administrative agency designated by the particular 
statute has exclusive jurisdiction to determine dis¬ 
putes concerning who is authorized to represent the 
employees in bargaining with the employer, and 
this grant of authority by the statute to the admin¬ 
istrative agency^ excludes determination of the mat- 
ter by the courts.^® The labor relations board can 
determine the representative only when a question 
of representation arises.®® The question should be 
determined as of the date of the hearing rather than 
as of the date the proceeding was instituted.®^ The 
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board has a wide degree of discretion in establish- 
ing the procedure and safeguards necessary to in- 
sure the fair and free choice of bargaining repre- 
sentatives by employees.®® The fact that two un- 
ions claiming the right to represent the employees 
are members of the same national labor organiza- 
tion which requires disputes to be settled by the 
national organization does not deprive the labor 
relations board of jurisdiction to act under the 
National Labor Relations Act, 29 U.S.C.A. § ISl 
et seq, and similar statutes,6® but under some state 
statutes the state labor relations board has no pow- 
er to investigate and determine which of two labor 
organizations afhliated with the same parent labor 
organization has the right to represent employees 
in collective bargaining 

In the absence of statutory restrictions the la¬ 
bor board may make a determination, when prop- 
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64. U.S.—General Committee of Ad- 
justment of Brotherhood of Loco- 
motive Engineers for Missouri- 
Kansas-Texas R. R. v. Missouri- 
Kansas-Texas R. Co., Tex., 64 S. 
Ct 146, 320 U.S. 323, 88 L.Ed. 76 
—Switchmen’s Union of Norlh 
America v. National Mediation 
Board, App.D.C., 64 S.Ct. 95, 3'20 

U. S. 297, 88 L.Ed. 61—N. L. R. B. 

V. Harris-Woodson Co., C.C.A.4, 162 
F.2d 97—N. L. R. B. v. Prudential 
Ins. Co. of America, C.C.A.6, 154 
P.2d 38'5—Great Southern Truck- 
ing Co. V. N. U R. B., G.C.A., 139 
P.2d 984—^New York Handkerchief 
Mfg. Co. V. N. L. R. B., C.O.A.7, 
114 F.2d 144, certiorari denied 61 
S.Ct. 170, 311 U.S. 704, 85 L.Ed. 
457—International Brotherhood of 
Teamsters, Chauffeurs, Stablemen 
and Helpers v. International Union 
of United Brewery, Plour, Cereal 
and Soft Drink Workers of Ameri¬ 
ca, C.C.A.Cal., 106 P.2d 871—How- 
ard V. Thompson, D.C.Mo., 72 P. 
Supp. 695—Donnelly Garment Co. 
V. International Ladies' Garment 
Workers’ Union, D.C.Mo., 23 P. 
Supp. 998, roversed on other 
grounds, C.C.A., 99 P.2d 309, cer¬ 
tiorari denied International La¬ 
dies’ Garment Workers' Union v. 
Donnelly Garment Co., '59 S.Ct. 
364, 305 U.S. 662, 83 L.Ed. 430— 
Railway Employees’ Co-op. Ass’n 
v. Atlanta B. & C. R. Co., D.C.Ga., 
22 P.Supp. 510. 

D.C.—Pur Workers Union, Local No. 
72, V. Fur Workers Union, No. 
21238, 105 P.'2d 1, 70 App.D.C. 122, 
afilrmed Pur Workers Union No. 
21238 V. Pur Workers Union, Local! 
No. 72, 60 S.Ct. 292, 308 U.S. 622, 
84 L.Ed. 443. 

Mass.—Jordan Marsh Co. v. Labor 
Relations Commission, 4'5 N.E.2d 
925, 312 Mass. 597, 


’ Or.—Stone Logging & Contracting 
Co. V. International Woodworkers 
of America, Columbia District 
Council No. 5, 135 P.2d '759, 171 
Or. 13. 

Pa.—PRT Employees Union v. State 
Labor Relations Board, '61 Pa.Dist. 
& Co. 47, 56 Dauph.Co. 6. 

Wash.—Bloedel Donovan Lumber 
Mills V. International Woodwork- 
ers of America, Local No. 46, 102 
P.'2d 270, 4 Wash.'2d 62. 

Wis.—^Allen-Bradley Local No. 1111, 
United Electrical, Radio & Ma- 
chine Workers of America v. Wis- 
consin Employment Relations 
Board, 295 N.W. 791, 237 Wis. 164, 
affirmed 62 S.Ct. 820, 316 U.S. 740, 
86 L.Ed. 1154. 

Axuicable relations betweeu employ¬ 
er and employees 

Fact that employees have amicable 
relations with their employers does 
not preclude the existence of a dis- 
pute concerning the representative 
for collective bargaining purposes 
within the Railway Labor Act, 45 U. 
S.C.A. § 151 et sed.—^National Ped- 
oration of Railway Workers v. Na¬ 
tional Mediation Board, 110 P.2d 629, 
71 App.D.C, 266, certiorari denied 60 
S.Ct. 97'5, 810 U.S. '628, 84 L.Ed. 1399. 

Diity to make determination 
Pa.—PRT Employees Union v. State 
Labor Relations Board, 51 Pa.Dist. 
& Co. 47, 55 Dauph.Co. 6. 

65. U.S.—Donnelly Garment Co, v. 
International Ladies' Garment 
Workers’ Union, D.C.Mo., 23 P. 
Supp. 998, reversed on other 
grounds, •C.C.A., 99. F.2d 309, cer¬ 
tiorari denied International Ladies’ 
Garment Workers' Union v. Don¬ 
nelly Garment Co., 59 S.Ct. 364, 
,305 U.S. 662, 83 L.Ed. 430—Lund 
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V. Woodenware Workers Union, D. 
C.Minn., 19 P.Supp. 607. 

66. Mass.—Anderson v. Labor Rela¬ 
tions Commission, 38 N.E.2d 9'29, 
310 Mass. 690. 

Ooudltlons of Work 
Where valid agreement between 
railway and unions transferred yard 
Work to conductors, and yards were 
operated in accordance with that 
scheme for more than tweniy years, 
contention that former conditions 
should be restored did not involve a 
representation dispute authorizing 
board to certify bargaining repre¬ 
sentative.—Brotherhood of Railroad 
Trainmen v. National Mediation 
Board, 135 P.2d 780, 77 U.S.App.D.C. 
259. 

67. U.S.—N. L. R. B. v. Karp Metal 
Products Co., C.C.A.2, 134 P.2d 954, 
certiorari denied 64 S.Ct. 941, 322 

U. S. 728, 88 L.Ed. 1564—Plamilton- 
Brown Shoe Co. v. N. L. R. B., C.C. 

A. 8, 104 P.2d 49. 

68. U.S.—N. L. R. B. v. A. J. Tow- 

er Co., 67 S.Ct. 324, 329 U.S. 32i, 
91 L.Ed.-Southern S. S. Co. 

V. N. L. R. B., 62 S.Ct. 886, 816 
U.S. 31, 86 L.Ed. 1246—Marlin- 
Rockwell Corporation 'v. N. L.- H. 

B. , C.C.A.’2, 116 P.2d 586, certiorari 
denied 61 S.Ct. 1116, 313 U.S. 694, 
8'5 L.Ed. 1548—Railway Employees’ 
Co-op. Ass’n V. Atlanta B. & C. 
R. Co., D.C.Ga., 2*2 P.Supp. 510. 

69. U.S.—International Brotherhood 
of Teamsters, Chauffeurs, Stable¬ 
men and Helpers v. International 
Union of United Brewery, Plour, 
Cereal and Soft Drink Workers of 
America, C.C.A.Cal., 106 P.2d 871. 

70. N.Y.—Rubei Corporation v. Bo- 
land, 81 N.Y.S.2d 672. 177 Miso. 
638. 
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§ 28(29) 

erly requested, at any and the fact that a 

contract between an employer and the representa- 
tive of the employees is in existence does not pre- 
clude the board from conducting an investigation to 
determine who shall represent the employees in the 

future.'^2 

The authority to determine the representative 
does not include authority to define the type of 
Work that each class or craft must do.'^^ 

§ 28(30). - Nature of Proceedings 

A proceeding for the determinatlon of the bargalnlng 
representative by the labor relatione board is not liti- 
gation; it is of a nonadversary, fact-flndlng character. 

A proceeding for the determination of the bar- 
gaining representative by the labor relations board 
is not litigation it is of a nonadversary,^5 fact- 
finding76 character. It is a mere investigation’^7 {n 
which the board plays the part of a disinterested 
investigator,*^8 and the employer is only a nominal 
party.*^^ 

§ 28(31). -Pleadings 

A petition filed by a labor unIon requestlng that It 


be certifled as the representative of certain employees 
raises the question as to the proper exclusive bargaln¬ 
lng representative of the employees. 

A petition filed with the labor relations board by 
a labor union requesting that it be certified as the 
representative of certain employees raises the ques¬ 
tion as to the proper exclusive bargaining repre¬ 
sentative of the employees.S<^ A labor union need 
not make a showing that it represents a majority of 
the employees in order to be entitled to petition for 
certification as bargaining representative.®^ Under 
some statutes the board has no jurisdiction to en- 
tertain a petition for a certification that a certain 
union does not represent the employees.®^ 

§ 28^32). - Conduct of Proceedings; No- 

tice 

The inquiry as to the proper bargaining representa- 
tive is to be conducted in accordance with such proce- 
dure as Is prescribed by the labor relations statute but 
under some statutes there may be great latitude in pro- 
cedurat detaiis. Where there Is a dispute between dif¬ 
ferent groups of e'mployees as to which group represents 
the majority, notice of the Investigation must be glven 
to the employees concerned. 


71. Pa.—PRT Employees XTulon v. 
State Labor Relations Board, 61 
Pa.Dist. & Co. 47, 55 Dauph.Co. 6. 

72. Pa.—PRT Employees Union v. 
State Labor Relations Board, su¬ 
pra. 

73. B.O.—Brotherhood of Railroad 
Trainmen v. National Mediation 
Board, 135 F,2d 780, T7 U.S.App. 
D.C. 259, 

74. U.S.—N. L. R. B. v. Botany 
Worsted Mills, C.C.A.3. 133 F.3d 
876, certiorari denied Botany 
Worsted Mills v. N. L. R. B., 63 S. 
Ct. 1164, two cases, 319 , U.S, 751, 
87 L.Ed. 1705. 

75. U.S.—Inland Empire Dist. Coun- 
cil Lumber and Sawmill Workers 
Union, Lewiston, Idaho v. Miliis, 
App.D.C., 66 S.Ct, 1316, 325 U.S. 
697, 89 L.Ed. 1877, rehearing- de¬ 
nied 66 S.Ct. 11, 326 U.S. 803, 90 
L.Ed. 489—N. L. R. B. v. West 
Kentucky. Coal Co., C.C.A.6, 152 P. 
2d 198, certiorari denied 66 S.Ct. 
13T2, 3'28 U.S. 866, 90 L.Ed. 1636— 
N. L. R. B. V. National Mineral 
Oo., C.C.A.7, 134 F.2d 424, certio¬ 
rari denied National Mineral Co. 
V. N. L. R. B., 64 S.Ct. '58, 320 
U.S. 763, 88 L.Ed. 448—Southern 
S. S. Co. V. N. L. R. B., C.C.A.3, 120 
P.2d '606, reversed on other 
grounds 62 S.Ct. 886, 316 U.S. 31, 
86 L.Ed. 1246. 

76. U.S.—Southern S. S. Co. v. N. 
L. R, B., C.C.A.3, 120 F.2d 605, 
revorsed on other grounds 62 S. 
Ct. 886, 316 U.S. 81, 86 L.Ed. 1246. 

Mass.—Jordan Marsh Co, v. Labor 


Relations Commission, 4'5 N.E.2d 
925, 926, 81'2 Mass. 697. 

77. U.S.—N. L. R. B. V. Botany 
Worsted Mills, C.C.A.3, 133 P.2d 
876, certiorari denied Botany 
Worsted Mills v. N, L. R. B., 63 
S.Ct. 1164, two cases, 319 U.S. 751, 
87 L.Ed. 1705. 

178. U.S.—Southern S. S. Co. v. N. 
L. R. B., C.C.A.3, 120 F.2d 505, re¬ 
versed on other grounds '62 S.Ct. 
886, 316 U.S. 31. 86 L.Ed. 1246. 
apublio agency to efifeotuate statutory 
policy 

In proceedings for certification of 
a bargaining agent, the National La¬ 
bor Relations Board was not a 
tribunal for settlement and enforce- 
ment of private rights under a pri¬ 
vate contract between employer com- 
pany and a union, but was acting as 
Public agency for purpose of effectu- 
ating public policy of the National 
Labor Relations Act.—Sanford v. 
Boston Edison Co., 64 N.E.2d 631, 
319 Mass. 55. 

79. U.S.—N. L. R. B. v. National 
Mineral Co.. C.C.A;7, 134 F.2d 424, 
certiorari denied National Mineral 
Co. V. N. L. R. B., '64 S.Ct. 68, 320 
U.S. 763, 88 L.Ed. 448. 

Proceedings after goverximent sel- 
zore of mines 

Fact that government had seized 
employer's coal mines did not de- 
prive National Labor Relations 
Board of authority to continue rep- 
resentation proceedings to determine 
bargaining representative for miners, 
since the United States was not an 
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Indispensable party.—^N. L. R. B. v. 
West Kentucky Coal Co., C.C.A.6, 16'2 
P.2d 198, certiorari denied 66 S.Ct. 
1372, 328 U.S. 866, 90 L.Ed. 1638. 

80. U.S.—N. L. R. B. V. Northern 
Trust Co., C.C.A.I11., 148 P.2d 24, 
certiorari denied 66 S.Ct. 38, 326 
U.S. 731, 90 L.Ed. 435 and Ameri¬ 
can Nat. Bank & Trust Co. of Chi- 
cago V. N. L. R. B., '66 S.Ct. 39, 326 
U.S. 731, 90 L.Ed. 435. 

Mass.-^R. H. White Co. v. Murphy, 
38 N.B.2d 685, 310 Mass. 610. 

81. U.S.—New York Handkerchief 
Mfg. Co. V. N. L. R. B., C.C.A.7, 
,114 F.2d 144, certiorari denied 61 
S.Ct. 170, .811 U.S. 704, 86 L.Ed. 
457. 

D.C.—National Federation of Rail- 
way Workers v. National Media¬ 
tion Board, 110 F.2d 529, 71 App. 
D.C. 266, certiorari denied '60 S. 
Ct. 975, 310 U.S. 628, 84 L.Ed. 1399. 
Nnmber of employees represented 
Where union’s petition for deter¬ 
mination of employees' representa¬ 
tive by state labor relations board 
stated case belonging to general 
class within board's Jurisdiction, and 
board had Jurisdiction of parties, 
insufflciency, if any, of petition In 
that it did not Show how many em¬ 
ployees union claimed to represent 
did not render board's order for elec- 
tion void.—Hanley v. Boland, 33 N. 
Y.S.'2d 673, 17'7 Misc. 973. 

C2. Pa.—^In re Gr. C. Murphy Co., 51 
Pa.Dist. Sz Co. 635—Petition of 
Koehler, Com.Pl., 92 Pittsb.Leg.J. 
687. 
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The inquiry as to the proper bargaining repre- 
sentative is to be conducted in accordance with such 
procedure as is prescribed by the labor relations 
statute,and a hearing is a prerequisite to the va- 
lidity of any certification where the statute so pro- 
vides.^^ The board may properly require docu- 
mentary evidence of representation before it will 
conduct a hearing.Where the statutory provi- 
sions for an election are permissive rather than 
mandatory, the hearing need not be held before the 
election,and the fact that the hearing before the 
election has been inadequate is immaterial where an 
adequate hearing is given after the election.87 The 
National Labor Relations Act, 29 U.S.C.A. § ISl 
et seq, and similar statutes contemplate great lati- 
tude in procedural details®^ and an investigation 
which is essentially informal.89 

In determining whether a named union has been 
selected by the employees as their representative, 
the labor relations board is entitled to make its de- 
cision in the light of all the facts.^O The board may 
determine in the proceedings whether a union is 
dominated by the employer^i or it may refuse to 
rule on a request for certification until after a de- 
termination has been had as to whether the union 


is dominated by the employer.®^ Likewise the board 
may withhold its decision pending the outcome of 
unfair practice proceedings which might show that 
the selection by the employees may have been affect- 
ed by unfair practices of the employer.93 After the 
original hearing the board may properly hear ad- 
tlitional evidence as to the continued affiliation of 
the majority of employees with the union^^ or, in 
its discretion, it may refuse to do so.95 

By submitting evidence at a representation hear¬ 
ing the employer does not waive his right to have 
jurisdictional objections subsequently determined.^^ 

Notice. Where there is a dispute between differ¬ 
ent groups of employees as to which group repre- 
sents the majority, notice of the investigation must 
be given to the employees concerned.®'^ 

§ 28(33). - Election of Representative 

a. In general 

b. Campaigning and other conduct be¬ 

fore election 

c. Eligibility to vote 

d. Ballots 

‘ e. Conduct of election 


83. XJ.S.—Oberman & Co. v. United 
Garment Workers of America, D.C. 
Mo., 21 P.Supp. 20. 

84 . U.S.—Inland Empire Dist. Coun- 
cil, Lumber and Sawmill Workers 
Union, Uewiston, Idaho v. Miliis, 
App.D.C., 65 S.Ct 1316, 325 U.S. 
697, 89 L.Ed. 1877, rehearing de- 
nied 66 S.Ct. 11, 326 U.S. 803, 90 
L.Bd. 489—Inland Empire Dist. 
Council, Lumber and Sawmill 
Workers Union, Lewiston, Idaho, 
V. Graham, D.O.Wash., 53 F.Supp. 
869, appeal dismissed, C.C.A., 142 
F.2d 455. 

85 . U.S.—N. L. K. B. v. Premo 
Pharmaceutical Laboratories, C.C. 
A.2, 136 P.2d 8'5. 

86. U.S.—Inland Empire Dist. Coun¬ 
cil, Lumber and Sawmill Workers 
Union, Lewiston, Idaho v. Miliis, 
App.D.C., '65 S.Ct. 1316, 325 U.S. 
697, 89 L.Ed. 1877, rehearingr de- 
nied 66 S.Ct. 11, 326 U.S. 803, 90 
L.Ed. 489. 

87 . U.S.—Inland Empire Dist. Coun¬ 
cil, Lumber and Sawmill Workers 
Union, Lewiston, Idaho v. Miliis, 
supra. 

88. U.S.—Inland Empire Dist. Coun¬ 
cil, Lumber and Sawmill Workers 
Union, Lewiston, Idaho v. Miliis, 
supra. 

89 . U.S.—Inland Empire Dist. Coun¬ 
cil Lumber and Sawmill Workers 
Union, Lewiston, Idaho v. Miliis, 
supra. 

50 C.J.S.-12 


90. U.S.—N. L. R. B. V. Fargo 
Foundry Co., C.C.A.8, 141 F.2d 462. 

91. U.S.—Madden v. Brotherhood 
and Union of Transit Employees 
of Baltimore, C.C.A.Md., 147 F.2d 
439, 158 A.L.R. 1330. 

Freedom in choice of representative 
see supra § 28 (25). 

Effect of XLonreviewable nattire of 
determlnatlon 

The fact that determination of 
question of employer's domination of 
union would not ‘bd reviewable if 
made in a representation proceeding, 
whereas it would be reviewable if 
decided in an unfair practice pro¬ 
ceeding, did not furnish basis for 
ruling that the question could not 
be determined in representation pro¬ 
ceeding, since order made in unfair 
practice proceeding is a flnal order, 
whereas order in representation pro¬ 
ceeding is a mere interlocutory or¬ 
der in an administrative process.— 
Madden v. Brotherhood and Union of 
Transit Employees of Baltimore, su¬ 
pra. 

92. U.S.—Kansas City Power & 
Light Co. V. N. L. R. B., C.C.A.8, 
111 F.2d 340. 

Trlal of Issue in. separate proceecL- 

iXLgS 

National Labor Relations Board's 
adoption of the practice in repre- 
I sentation proceedings of requiring 
I issue of employer domination to be 
I tried in separate proceedings was 
1 discretionary.— N. L. R. B. v, Nation- 
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al Broadcasting Co., C.C.A.2, 150 P.2d 

895. 

93. D.C.—^Warehousemen's Union, 

Local 117, International Brother¬ 
hood of Teamsters, ChaufEeurs, 
'Stablemen & Helpers of America, 
Affillated with American Federa- 
tion of Labor v. N. L. R. B., 121 
F.2d 84, 74 App.D.C. 28, certio¬ 
rari denied Warohousemen's Union 
Local 117, International Brother¬ 
hood of Teamsters, ChaufCeurs, 
Stablemen and Helpers of America 
V. N. L. R. B., 62 S.Ct. 138, 314 

U. S. 674, 86 L.Ed. 539—N. L. R. B. 

V. McKesson & Robbins, 121 F.2d 
84, 74 App.D.C. 28, certiorari de¬ 
nied McKesson & Robbins v. N. 
L. R. B., 62 S.Ct. 138, 3l4 U.S. 
'6'74, 86 L.Ed. 639. 

94. D.C.—International Ass'n of 
Machinists, Tool and Die Makers 
Lodge No. 35, v. N. L. R. B., 110 
F.2d 29, 71 ‘App.D.C. 175, afhrmed 
61 S.Ct. 83, 311 U.S. 7'2, 85 L.Ed. 
'60, rehearing denied 61 S.Ct. 314, 
311 U.S. 729, 85 L.Ed. 474. 

95. D.C.—International Ass'n of 
Machinists, Tool and Die Makers 
Lodge No. 35, v. N. L. R. B., su¬ 
pra. 

96. U.S.—N. L. R. B. v. West Ken- 
tucky Coal Co., C.C.A.6, 152 P.2d 
198, certiorari denied 66 S.Ct. 1372, 
328 U.S. 866, 90 L.Ed. 1636. 

97. U.S.—Cole v. Atlanta Terminal 
Co., D.C.Ga., 15 F.Supp. 131. 
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f. Determination bf resuit 

g. Operation and ei¥ect 

a. In General 

Under the varicus labor relations statutes, the labor 
relations board or other administrative agency may have 
the right or the duty to order an election in which the 
employees may express their choice of a bargalnlng rep- 
resentatlve. 

As a general rule under the provisions of labor 
relations statutes, the labor relations board or oth¬ 
er administrative agency may order an election in 
which the employees may express their choice of 
a bargaining representative.98 Under some statutes 
the board must order an election where a question 
of representation exists,^^ but if no statutory re- 
quirement exists the board need not order an elec- 
tion.i In accordance with statutory provisions a 
petition for an election by a majority of em- 
ployees^ or a hearing in the investigation concern- 
ing representation® is not a condition precedent to 
the exercise of the power by the board, but it has 
been held, where the charge is made that the em- 


ployer has favored one candidate with the purpose 
of influencing the employees to cast their votes for 
that candidate, that the board should investigate the 
charge before holding an election.^ The fact that 
a mistake of fact causes the board to order an elec¬ 
tion does not render the order void.^ It has been 
held that the board has no power to order an elec¬ 
tion where a collective bargaining agrecment con- 
forming to the labor relations statute has recently 
been signed® or where no representation contro- 
versy exists,*^ and, if the state labor relations board 
has no power under the state statute to determine 
which of two labor organizations affiliated with the 
same parent labor organization has the right to rep- 
resent the employees, the board has no power to di- 
rect an election for the purpose of deciding such 
question.® 

Reasonable notice of the election and the candi- 
dates to be voted on must be given.® 

The board is not bound by its previous construc- 
tion of the statutory provision for elections where 


98. U.S.—Madden v. Brotherhood 
and Union of Transit Employees 
of Baltimore, C.C.A.Md,, 147 P.2d 
439, 158 A.L.R. 1330—Cupples Co. 
Manufacturers v. N. L. R, B., C. 
C.A.8, 106 F.2d 100—Union Premier 
Food Stores v. Retail Food Clerks 
and Managers Union, Local No. 
1357, C.C.A.Pa., 98 P.2d 821—Beebe 
Corp. V. Miliis, D.C.N.Y., 68 F. 
Supp. 993. 

Pa.—Appeal of York Tei. & Tei. Co., 
€om.Pl., 59 York Leg.Rec. 113, 

99, Compllance with request 

(1) Where so provided by statute, 
the labor relations board must order 
an election when such is requesled 
by either party to the representation 
controversy which’ has been submil- 
ted to the board for investigation.— 
Petition of Shafer, 31 A.2d 537, 347 
Pa. 130. 

(2) Even though the employer has 
been guilty of unfair labor practices 
the board must comply with his re- 
quest for an election.—Petition of 
Shafer, 31 A.2d '537, 347 Pa. 130. 

1. U.S.—Inland Empire Dist. Coun- 
cil, Lumber and Sawmill Workers 
Union, Lewiston, Idaho v. Miliis, 
App.D.C., 65 S.Ct. 1316, 325 U.S. 
'69*7, 89 Li.Ed. 1877, rehearing de- 
nied 66 S.Ct. 11, 3'26 U.S. 803, 90 
L.Ed. 489—Inland Empire Dist. 
Council, Lumber and Sawmill 
Workers Union, Lewiston, Idaho, 
V. Graham, D.C.Wash., 53 F.Supp. 
369, appeal dismissed, C.C.A., 142 
F.2d 455. 

Pa.—^Petition of Shafer, 31 A.2d 637, 
347 Pa. 130. 


Decision based on authorization i 
cards 

Aetion of mediation board in cer- 
tifying bargaining representatives on 
basis of authorization cards signed 
by employees without an election 
was not void.—Brotherhood of Rail- 
way •& Steamship Clerks, Freight 
Handlers, Express and Station Em¬ 
ployees V. Virginian Ry. Co., C.C.A. 
Va., 12'5 F.2d 853. 

2. U.S.—Beebe Corp. v. Miliis, D.C. 
N.Y., 58 F.Supp. 993. 

Ballway Xiabor Act 

Under the Railway Labor Act, 45 
U.S.C.A. § 151 et seq, a petition for 
an election need show only that a 
dispute exists aihong the employees 
as to the identity of the representa- 
tive, and it is not necessary for it to 
Show that the labor organization pe- 
titioning for the election includes 
a majority of the employees.—Na¬ 
tional Federation of Railway Work¬ 
ers V. National Mediation Bd., 110 F. 
2d 529, 71 App.D.C. 266, certiorari 
denied 60 S.Ct. 975, 310 U.S. 628, 84 
L.Ed. 1399. 

3. U.S.—Inland Empire Dist. Coun¬ 
cil, Lumber and Sawmill Workers 
Union, Lewiston, Idaho v. Miliis, 
App.D.C., 66 S.Ct. 1316, 325 U.S. 
697, 89 L.Ed. 1877, rehearing de¬ 
nied 66 'S.Ct. 11, 32'6 U.S. 803, 90 
L.Ed. 489. 

4. D.C.—Order of Railway Conduc- 
tors of America v. National Media¬ 
tion Board, 141 F.'2d 366, 79 U.S. 
App.D.C, 1, dismissed 65 S.Ct. 222, 
823 U.S. 166, 89 L.Ed. 164. 

5. U.S.—Madden v. Brotherhood & 
Union of Transit Employees of 
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Baltimore, C.C.A.Md., 147 P.2d 439, 
158 A.L.R. 1330. 

e, N.Y.—^^Triboro Coach Corporation 
V. New York State Labor Rela¬ 
tions Board, 27 N.Y.S.2d 83, 261 
App.Div. 636, afflrmed 36 N.B.2d 
315, 286 N.Y. 314, 144 A.L.R. 410, 
motion denied 39 N.E.2d 27-6, 287 
N.Y. 647, 144 A.L.R. 4,10. 

7. Pa.—In re G. C. Murphy Co., 61 
Pa.Dist. & Co. 535. 

Number signing authorization cards 
Where record showed that the Na¬ 
tional Mediation Board, when it or- 
dered a representation election, had 
before it the number and not the 
names of persons who had signed 
authorization cards, the board could 
decide that a dispute existed, and 
it could treat the namies of the sign- 
ers as immaterial.—National Feder¬ 
ation of Railway Workers v. Nation¬ 
al Mediation Board, 110 P.2d 529, 71 
App.D.C. 266, certiorari denied 60 
S.Ct. 975, 310 U.S. 628, 84 L.Ed. 1399. 

8. N.Y.—Rubei Corporation v. Bo- 
land, 31 N.Y.S.2d 672, 177 Misc. 
638. 

9. U.S.—R. J. Reynolds Employees 
Ass'n V. N. L. R. B., D.C.N.C., 61 
F.Supp. 280. 

Notice to o£B.cial of labor organiza. 
tion 

Under the Railway Labor Act, 45 
U.S.C.A. § 151 et seq, notice of a 
representation election to a proper 
official of contending labor organiza¬ 
tion is sufficient.—National Federa- 
tion of Railway Workers v. National 
Mediation Board, 110 F.2d 629, 71 
App.D.C. 266, certiorari denied 60 S. 
Ct 975, 310 U.S. 628, 84 L.Ed. 1399. 
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a different construction has been adopted by the 
court.^® 

New election, Where the charge is made that the 
Union which was formerly elected bargaining agent 
for the employecs no longcr represents the majority 
of the employees, the labor relations board has dis- 
cretionary power to order or to refuse to order a 
new election.il The board is not required to or¬ 
der a new election merely because several years 
have elapsed since the last electionis or bccause the 
employer^s unfair labor practices may have adverse- 
ly affected the majority status of the duly elected 

representative.iS 

The fact that the existing collective agreement 
requires all employees to be members of the union 
which is the bargaining agent of the employees does 
not preclude the holding of another election.i^ 

b. Campaigning and Other Conduct before Elec¬ 
tion 

Labor unions or individua! employees may campaign 
before the election. 

Labor unionsl^ or individual employeesi^ may 
campaign before the election, and the labor rela¬ 
tions board has no authority to order them not to 


§ 28(33) 

take part in the election campaign.i^ A union may 
employ peaceful picketingis or it may waive mem- 
bership dues for a period of timei^ in order to gain 
votes in the forthcoming election. 

An employer’s action in distributing a mere state- 
ment of policy before the election is not of itself an 
interference with the right of employees freely to 
choose their bargaining representative.so 

c. Eligibility to Vote 

All persons who are employees in the bargaining unit 
at the time of the election are entitied to vote in the 
election, 

All persons who. are employees in the bargain¬ 
ing unit at the time of the election are entitied to 
vote in the election ,21 and persons who are not 
employees in the bargaining unit at the time of the 
election are not entitied to vote .22 Under the Rail- 
way Labor Act, 45 U.S.C.A. § 151 et seq, the Na¬ 
tional Mediation Board has great discretion in de- 
termining eligibility for participation in the elec¬ 
tion,23 but it should give a full hearing to those 
claiming eligibility to vote24 and it should base its 
decision on evidence introduccd at the hearing.25 

Employees who are laid off for lack of work but 


10 . U.S.—Association of Clerical 

Employees of Atchison, T. & S. P. 
Ry. System v. Broth^rhood of Ry. 
and S. S. Clerks, C.C.A.Ill., 85 P. 
2d 162. 

11. U.S.—N. L. R. B. V. Garfunkel, 
C.C.A.2, 162 F.2d 256. 

Agreement 'betweeu employer and 
employee 

Alleged agreement of bargaining 
agent's representative with the eni- 
ployer to have another election held 
by the labor board for purpose of 
selecting the bargaining representa¬ 
tive was not binding on the Nation¬ 
al Labor Relations Board.—^N. L. R. 

B. V. Harris-Woodson Co., C.C.A.4, 
16'2 P.2d 9.7. 

12. U.S.—N. L. R. B. V. Federbush 
Co., O.C.A.2, 121 F.2d 964. 

13. U.S.—Great Southern Trucking 
Co. V. N. L. R. B., C.C.A.4, 139 F. 
2d 984, certiorari denied 64 S.Ct. 
944, 322 U.S. 729, 88 L.Ed. 1564— 
N. L. R. B, V. Swift <& Co., C.C.A. 
6, 127 P.2d 30. 

Beplacement of persoxuiel 
Where, as resuit of slrike caused 
by employer's unfair labor practices, 
nearly all employees left employer’s 
piant and were replaced by new per- 
sonnel, a new election as to bargain¬ 
ing agency was not mandatory on 
ground of changed conditions, but 
that was a matter to be determined 
by National Labor Relations Board. 
—N. L. R. B. V. A. Sartorius & Co., 

C. C.A.2, 140 F.2d 203, 


14. U.S.—Klein v. Herrick, D.C.N.Y., 
41 P.Supp. 417. 

15. U.S.—N. L. R. B. V. Thompson 
Products, C.C.A.6, 162 F.2d 287. 

16. U.S.—N. L. R. B. V, Thompson 
Products, supra. 

17. U.S.—N. L. R, B. V. Thompson 
Products, supra. 

Members of disestablislied. orgaalza- 
tion 

The National Labor Relations 
Board had no power to forbid at- 
tempts by members of disestablished 
bargaining representatives and their 
organization to induce other em¬ 
ployees to vote as they desired.—^N. 
L. R. B. V. Thompson Products, su¬ 
pra. 

18. U.S.—^Montgomery Ward Em¬ 
ployees’ Ass’n V. Retail Clerks In¬ 
ternational Protective Ass'n, Local 
No. 47, D.C.Cal., 38 F.Supp. 321. 

19. U.S.—N. L. R. B. V. Thompson 
Products, C.C.A.6, 162 r.2d 287. 

20. U.S.—Continental Box Co. v. N. 
L. R. B., C.C.A.5, 113 P.2d 93. 

21. U.S.—N. L. R. B. V. Thompson 
Products, C.O.A.6, 162 P.2d 287— 
N. L. R. B. V. Norris, Inc., C.C.A. 
5, 163 P.2d 60. 

D.C.—Brotherhood of Railroad 
Trainmen v. National Mediation 
Board, 88 P.2d 767, 66 App.D.C. 
37'5. 

22. U.S.—N. L. R. B. v. Nonis, Inc., 
C.C.A.5, 162 F.2d 50. 
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SoxL Of partuer 

An employee of a partnershlp who 
is the son of one of the partners 
is properly excluded from voting in 
the election where the labor rela¬ 
tions statute provides that the term 
“employee” shall not include an in¬ 
dividual employed by his parent.— 
N. L. R. B. V. Hofmann, C.C.A.3, 147 
P.2d 679, 157 A.L.R. 1149. 

23. U.S.—Nashville, C. & St. L. Ry. 
V. Railway Employees' Depart¬ 
ment of American Federation of 
Labor, C.C.A.Tenn., 93 F.2d 340, 
certiorari denied 58 S.Ct. 746, 303 
U.S. 649, 82 L.Ed. 1110. 

Alterlng rules of eligibility 

The National Mediation Board in 
the exercise of its discretion may al¬ 
ter its ruling concerning eligibility 
after notice of election.—Nashville, 
C. & St. L. Ry. V. Railway Em¬ 
ployees’’ Department of American 
Federation of Labor, supra. 

24. D.C.—Brotherhood of Railroad 
Trainmen v. National Mediation 
Board, 88 F.2d 757, 66 App.D.C. 
375. 

25. Information, obtalned. through 
examiner 

Refusal of National Mediation 
Board to inform emergency conduc- 
tors who were excluded from elec¬ 
tion of class or craft representatives 
for collective bargaining of facts on 
which board based designation or 
rule as to eligibility for participa¬ 
tion in el«ction on ground that infor- 
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who are subject to recall are properly permitted to 
vote26 unless they have obtained work with another 
employer.27 Persons who have voluntarily termi- 
tiated their employment during a strike are not eli- 
gible voters.28 Apprentices who are minors and 
employed under contracts which required the con- 
sent of their guardians may be excluded from the 
election in the discretion of the board.^^ 

The fact that votes are cast by ineligible voters 
does not invalidate the election where that fact has 
not affected the outcome of the election.so 

d. Ballots 

In accordancd with statutory provislons, the labor re- 
latlons board may properly direct whloh names shall go 
on the ballot. 

Under the National Labor Relations Act, 29 U.S. 
C.A. § 151 et seq, and similar statutes, the labor re¬ 


lations board may properly direct which names shall 
go on the ballot,and it may exclude from the bal¬ 
lot the name of an organization which is not free 

from employer control.32 

e. Oonduct of Election 

In accordance with statutory provisione, the manner 
In which the election is to be conducted and the rules 
and regulatione for the conduct of the eJection are with- 
in the discretion of the labor relations board, subject to 
the principies of majority rule and secrecy of the ballot. 

As a general rule under labor relations statutes, 
the manner in which the election of the bargaining 
representative is to be conducted and the rules and 
regulations for the conduct of the election are with- 
in the discretion of the labor relations board, sub¬ 
ject to the principies of majority rule^^ and secrecy 
of the ballot^S a rule requiring the challenge of a 
personas right to vote to be made before the elec- 


mation was obtained through its ex- 
«,miner and should not be divulged 
was held Improper, since nothing 
■can be treated as evidence which is 
not introduced as such.—Brother- 
hood of Railroad Trainmen v. Na¬ 
tional Mediation Board, supra. 

06. XJ.S.—^Marlin-Rockwell Corpora¬ 
tion V. N. L. R. B., C.C.A.'2, 116 F. 
'2d 586, certiorari denied 61 S.Ct. 
1116, 313 U.S. 694, 85 L.Ed. 1548. 
gPiirloughea ©mployees 

Upder Railway Labor Act, 45 U.S. 
C.A. § 151 et seq., defining term “em- 
ployee’* as eyery person In service of 
carrier, furloughed employees who 
were entitled to priorlty in any sub- 
.sequent reemployment by carrier 
were entitled to participate in elec¬ 
tion to choose representatives to ne- 
jgotiate with railroad.—^Nashville, C. 
ife St. L. Ry. V. Railway Employees’ 
Pepartment of American Pederation 
,of Labor, O.C.A.Tenn., 93 P.2d 340, 
oertiorari denied 58 S.Ot. '746, 303 U. 
649, ,82 um, 1110. 

517,p iU.S.-r-Marlin-Rockwell Corp. v. 
N. L. R. R., C.C.A.2, 116 P.2d 68'6, 
certiorari denied 61 S.Ct. 1116, 313 
U.S. 594, 85 f^.Ed. 1548. 
jFurlougflied employees workln.g' for 
Qther railroad 

U.S.—Brotherhood of Locomotive 
Firemep and Enginemen v. Kenan, 
C.C.A.Pla., 87 P.2d 651, certiorari 
denied (Grand International Broth- 
erhood pf Locomotive Engineers v. 
Kenan, 57 S.Ct. 790, 301 U.S. 687, 

81 L.Ed. 1344. 

08. TJ.S.—N. L. R. B. v. Norris, Inc., 
C.G.A,5, 16? F.2d 50. 

09. U.S.^Marlin-Rockwell Corp. v. 
N. L. R. R. C.C.A.a, 116 F.2d 586, 
certiorari denied 61 S.Ct. 1116, 313 
U.S. 594, 8,6 L.Ed. 1548. 

§iO, U.S.—N. L. R. B. V. Armour & 
Cq.., C.C.A. 3.0, 1.54 R.Sd 670, certio¬ 


rari denied 67 S.Ct. 92, 329 U.S. 
732, 91 L.Ed. 633, 169 A.L.R. 421. 

31. U.S.—May Dept. Stores Co. v. 
N. L. R. B., 66 S.Ct. 203, 326 U.S. 
376, 90 L.Ed. 145, rehearing denied 
66 S.Ct 468, '326 U.S. $11, 90 L.Ed, 
495. 

32. U.S.-^N. L. R. B. v. Southern 
Bell Telephone & Telegraph Co., 
Ga., 63 S.Ct 906, 319 U.S. SO, 87 
L.Ed. 1260—^Madden v. Brothef- 
hood and Union of Transit Em¬ 
ployees of Baltimore, C.C.A.Md., 
147 P.2d 439, 158 A.L.R. 1330. 

After order to dlsestabllErh assocla- 
tion 

W’'here the labor relations board, 
after ordering the company to dis- 
establish completely a workers’ asso- 
ciation, ordered an election without 
provision for workers’ association to 
be placed on ballot, a stay would not 
be granted on theory that board’s 
action constituted an enforcement of 
its disestablishment order.—^Utah 
Copper Co. v. N. L. R. B., C.C.A.10, 
136 P.2d 486. 

33. U.S.-—N. L. R. B. v. A. J. Tower 
Co., 67 S.Ct 324, 329 U.S. 324, 91 
L.Ed. 322—Southern S. S. Co. v. 
N. L. R. B., 62 S.Ct 886, 316 U.S. 
31, 86 L.Ed. 1246—N. L. R. B. V. 
Palk Corporation, 60 S.Ct 307, 308 
U.S. 463, 84 L.Ed. 396—Semi-Steel 
Casting Co. of St Louis v. N. L. 

R. B., C.C.A.8, 160 F.2d 388—N. 
L. R. B. V. Porcelain Steels, Inc., 
C.C.A.6, 138 P.2d 840—Nashville, 
C. & St L, Ry. V. Railway Em¬ 
ployees’ Department of American 
Federation of Labor, C.C.A.Tenn., 
93 P.2d 340, certiorari denied 68 

S. Ct 746, 303 U.S. 649, 82 L.Ed. 
1110—Association of Clerical Em¬ 
ployees of Atchison, T. & S. F. 
Ry. System v. Brotherhood of Ry. 
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and S. S. Clerks, C.C.A.I11., 85 P.2d 
162. 

D.C.—National Federation of Rail¬ 
way Workers v. National Media¬ 
tion Board, 110 P.2d 629, 71 App.D. 
C. 266, certiorari denied '60 S,Cti 
97'5, '310 U.S. 628, 84 L.Ed. 1399-^ 
Brotherhood of Railroad Train¬ 
men V. National Mediation Board, 
$8 P.2d 767, 66 App.D.C. 375. 

OalUng oft election 
The action of fleld examiner of 
National Labor Relations Board In 
callihg oft a bargaining agency elec¬ 
tion inlmedlately before time set on 
ground that election would be influ- 
enced by wage Increases recently 
granted was not to be commended, 
although control of elections is vest- 
ed in labor board and not in the 
courts.—S. H. Camp & Co. v. N. L. R. 

B. , C.C.A.6, 160 P.2d 619. 

Intecrpretatlon and amendmeait of 
mles 

National Mediation Board, in hold- 
Ing election to determlne which of 
two brotherhoods should represent 
locomotive engineers employed by 
railroad, in negotiating with rail- 
road’s receivers, had authority to 
interpret its own rules and to amend 
or set them aside In its own discre¬ 
tion.—Brotherhood of Locomotive 
Firemen and Enginemen v. Kenan, 

C. C.A.Pla., 87 P.2d 651, certiorari de¬ 
nied Grand International Brother¬ 
hood of Locomotive Engineers v. Ke¬ 
nan, 67 S.Ct. 790, 301 U.S. 687, 81 L. 
Ed, 1344. 

34. U.S.—N. L. R. B. v. A. J. Tower 
Co., 67 S.Ct. 324, 329 U.S. 324, 91 
L.Ed. 322—Semi-Steel Casting Co. 
of St. Louis V. N. L. R. B,, C.C.A. 
8, 160 F.2d 388. 

36. U.S.—Semi-Steel Casting Co. of 
St. Louis V. N. Ii. R. B., supra. 
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tion and not after is valid and reasonable.^6 The 
board has discretionary power to refuse to permit 
the employer, the union, or employees to be repre- 
sented at the polis by observers^^ or to exclude the 
employer or his representatives from the place of 

the election.38 

Run-off election, A run-off election limiting the 
•choice between the two unions who have received 
the largest number of votes is proper as within the 
discretion of the board.^s , Where in the interim be¬ 
tween an election and a run-off election there has 
been a large turn-over of employees and a consid- 
-erable time has elapsed so that the run-off election 
■is in legal contemplation a new election, it has been 
Iheld improper for the board to limit the election to 
the two unions which previously received the larg¬ 
est number of votes.^O 

f. Determination of Resuit 

As a general ru!e a 'majopity of those voting in the 
election determines the choice of bargaining representa- 
-tlve. 

As a general rule a majority of those voting in 
the election determines the choice of bargaining rep- 
resentative^i even though a majority of the em¬ 
ployees has not participated in the election.'*^ 
real test in determining the validity of an election 


carried by a majority of a minority is whether the 
election is actually representative.^3 The princi- 
ple of majority rule does not foreclose practical ad- 
justments designed to protect the election machin- 
ery from abuse and fraud,^^ and the determination 
of whether in fact a majority voted for the union 
must be made in accordance with such formal rules 
of procedure as the labor relations board may find 
necessary to adopt in the sound exercise of its dis- 
cretion.'^^ xhe board must adopt rules which will 
provide for the recording of votes accurately, efH- 
ciently, and specdily.*^^ 

The board may properly refuse to count signed 
ballots,^'^ ballots containing a cross in more tlian one 
square,^s ballots cast by ineligible voters,^^ or bal¬ 
lots containing a write-in vote for an ineligible or- 
ganization.5^ Blank ballots are not to be consid- 
ered in determining the majority of votes cast.si 
Although a voter’s intention is not apparent from 
the face of the ballot, he should not be permittcd 
to testify as to his intention.52 

Contest, Where a recount of the ballots by the 
court supports the original return, an attempt to 
impeach the election return will fail.53 AiBdavits 
and depositions to show how certain employees vot- 


:30. U.S.—N. L. R. B. v. A. J. Tower 
Co., 67 S.Ct. 324, 329 XJ.S. 324, 91 
L.Ed. 322. 

:37. U.S.—Semi-Steel Casting Co. of 
St. Louls V. N. L. R. B., C.C.A.8, 
160 F.2d 388. 
iliffdct of possllsle errox 

Even If the National Mediation 
Board committed an error in permit- 
ting a certain person to act as elec¬ 
tion observer for a labor organiza- 
•tion this would not justify nullify- 
Ing election fairly and honestly con- 
4ucted.—National Federation of 
Railway Workers v. National Medi¬ 
ation Board, 110 F.2d 629, 71 App.D. 
‘0. 266, certiorari denied 60 S.Ct. 975, 
310 U.S. 628, 84 L.Ed. 1399. 

:38. U.S.—Marlin-Rockwell Corpora¬ 
tion V. N. L. R. B., C.C.A.2, 116 F. 
2d 686, certiorari denied 61 S.Ct. 
1116, 313 U.S. 694, 85 L.Ed. 1648. 
Hxcluslon from vessel 

Refusal to permit a representative 
of the employer aboard one of seven 
vessels during voting did not viti¬ 
ate the election.—Southern S. S. Co. 
V. N. L. R. B., 62 S.Ct. 886, 316 U.S. 
31, 86 L.Ed. 1246. 

39. U.S.—N. L. R. B. v. Standard 
Lime & Stone Co., C.C.A.4, 149 F. 
2d 435, certiorari denied 66 S.Ct. 
28, 326 U.S. 723, 90 L.Ed. 429. 

40. U.S.—International Brotherhood 
of Electrical Workers v. N. L. R. 

B., D.C.Mich., 41 F.Supp. 67. 

41. U.S.—^Virginian Ry. Co. v. Sys¬ 


tem Federation No. 40, Va., 57 S. 
Ct. 692, 300 U.S. 615, 81 L.Ed. 789 
—Marlin-Rockwell Corporation v. 
N. L. R. B., C.C.A.2, 116 F.2d 686, 
certiorari denied 61 S.Ct. 1116, 313 
U.S. 594, 85 L.Ed. 1548—N. L. R. 

B. V. Whittier Mills Co., C.C.A.5, 
111 F.2d 474—Nashville, C. & St. 
L. Ry. V. Railway Employees' De¬ 
partment of American Federation 
of Labor, C.C.A.Tenn., 93 F.2d 340, 
certiorari denied 58 S.Ct. 746, 303 
U.S. 649, 82 L.Ed. 1110—Associa- 
tion of Clerical Employees of At- 
chison, T. & S. F. Ry. System v. 
Brotherhood of Ry. and S. S. 
Clerks, C.C.A.I11., 86 F.2d 162. 

Pa.—In re Media Drug Stores, 66 Pa. 
Dist. & Co. 113. 

42. U.S.—N. L. R. B. v. Standard 
Lime & Stone Co., C.C.A.4, 149 F.2d 
435, certiorari denied 66 S.Ct. 28, 
326 U.S. 723, 90 L.Ed. 429—N. L. 
R. B. V. National Mineral Co., C. 

C. A.7, 134 F.2d 424, certiorari de¬ 
nied National Mineral Co. v. N. L. 

R. B., 64 S.Ct. 68, 320 U.S. 753, 88 
L.Ed. 448—New York Handker- 
chief Mfg. Co. v. N. L. R. B., C.C. 
A.7, 114 F.2d 144, certiorari denied 
61 S.Ct. 170, 311 U.S. 704, 85 L.Ed. 
467. 

D.C.—^N. L. R. B. V. Central Dispen- 
sary & Emergency Hospital, 146 
F.2d 852, 79 U.S.App.D.C. 274, cer¬ 
tiorari denied 65 S.Ct. 684, 324 U. 

S. 847, 89 L.Ed. 1408. 

43. D.C.—N. L. R. B. v. Central 
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Dispensary & Emergency Hospital, 
supra. 

44. U.S.—N. L. R. B. v. A. J. Tower 
Co., 67 S.Ct. 324, 329 U.S. 324, 91 
L.Ed. 322—Semi-Steel Casting Co. 
of St. Louis V. N. L. R. B., C.C.A.8, 
160 P.2d 388. 

45. U.S.—N. L.‘R. B. v. A. J. Tower 
Co., 67 S.Ct. 324, 329 U.S. 324, 91 
L.Ed. 322—Semi-Steel Casting Co. 

' of St. Louis V. N. L. R. B., C.C.A.8, 
160 F.2d 388. 

40. U.S.—N. L. R. B. V. A. J. Tower 

Co., 67 S.Ct. 324, 329 U.S. 324, 91 
L.Ed. -. 

47. U.S.—Semi-Steel Casting Co. of 
St. Louis V. N. L. R. B., C.C.A.8, 
160 F.2d 388. 

48. U.S.—Semi-Steel Casting Co. of 
St. Louis V. N. L. R. B., supra. 

49. U.S.—N. L. R. B. v. Norris, Inc., 
C.C.A.6, 162 F.2d 50. 

50. N.T.—Cody V. Kelley, 63 N.Y.S. 
2d 224, 184 Misc. 150. 

51. U.S.—Association of Clerical 
Employees of Atchison, T. & S. F. 
Ry. System v. Brotherhood of Ry. 
and S. S. Clerks, C.C.A.Ill., 85 F. 
2 d 152. 

52. U.S.—Semi-Steel Casting Co. of 
St. Louis V. N. L. R. B., C.C.A.8, 
160 F.2d 388. 

53. D.C.—^National Federation of 
Railway Workers v. National Me¬ 
diation Board, 110 F.2d 629, 71 
App.D.C. 266, certiorari denied 60 
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ed are not competent as evidence to impeach the bal- 
lots.^^ 

Where an improper exclusion o£ votes cast does 
not affect the resuit of the election, the union for 
which the votes were cast may not complain.55 Aft- 
er votes have been rejected on the objection of a 
union, the union is in no position to assert impro- 

priety in tlieir rejection.^6 

g. Operation and Effect 

As a general rule an electfon determines the right 
of representatlon, but, when circumstances warrant, the 
labor relatlons board may disregard the results of the 
election. 

Generally an election expresses the desires of the 
employees concerning their choi'ce of a bargaining 
representative57 and it determines the right of rep- 
resentation.^S The election is binding on the par- 
ticipating parties^^ and a subsequent repudiation of 
the results of the election by the employees does not 
destroy its effect.^O However, when circumstances 
warrant, the labor relations board may disregard the 
results of the election,^i such as where it finds that 
interference by the employer has affected the re¬ 
sults of the election®2 or that the organization which 
won the election is dominated by the employer.®^ 


The fact that the board has ordered or supervised 
an election does not operate as an estoppel against 
it to inquire into the validity of a labor organiza- 
tion®4 or to investigate unfair labor practices which 
have benefited the organization which won the elec¬ 
tion.®® Where the statute does not require the bar¬ 
gaining representative to be determined by an elec¬ 
tion, the administrative agency, after it has set aside 
the election, may adopt any other suitable method 
to ascertain the proper representative.®® 

§ 28(34). - Certification 

a. In general 

b. Operation and effect 

■ a. In General 

As a general rule certification of a union as the prop¬ 
er bargaining representative of employees is the final and 
effective action by the labor relations board In the inves- 
tigation of a controversy concerning representatlon. 

As a general rule, under labor relations statutes, 
certification of a union as the proper bargaining 
representative of employees is the final and effec¬ 
tive action by the labor relations board in the in- 
vestigation of a controversy concerning representa- 
tion.®7 Under the National Labor Relations Act, 


S.Ct. 975, 310 U.S. 628, 84 L.Ed. 
1399. 

54. D.C.—National Federatlon of 
Railway Workers v. National Me- 
diation Board, supra. 

55. N.T.—Cody v. Kelley, 63 N.T.S. 
2d 224, 184 Misc. 160. 

50. U.S.—Association of Clerical 
Employees of Atehison, T. & S. F. 
Ry. System v. Brotherhood of Ry. 
and S. S. Clerks, C.C.A.IIL, 85 F. 
2 d 152. 

57. U.S.—N. L. R. B. v. Botany 

Worsted Mills, C.C.A.3, 133 F.2d 
876, certiorari denied Botany 
Worsted Mills v. N. L. R. B., 63 
S.Ct. 1164, two cases, 319 U.S. 751, 
87 L.Ed. 1705. 

58. U.S.—N, L. R. B. v. May Depart¬ 
ment Stores Co., C.C.A.8, 146 P.2d 
66 , modified on other grounds 66 
S.Ct. 203, 326 U.S. 376, 90 L.Ed. 
145, rehearing denied 66 S.Ct. 468, 
326 U.S. 811, 90 L.Ed. 495. 

59. U.S.—Semi-Steel Casting Co. of 
St. Louis V. N. L. R. B., C.C.A.8, 
160 P.2d 388—In re Quick Charge, 
D.C.Okl., 69 F.Supp. 961. 

60. U.S.—^N. L. R. B. V. Botany 

Worsted Mills, C.C.A.3, 133 P.2d 
876, certiorari denied Botany 
Worsted Mills v. N. L. R. B., 63 
S.Ct. 1164, two cases, 319 U.S, 751, 
87 L.Ed, 1705. 

61. U.S.—Inland Empire Dist Coun- 
cil, Lumber and Sawmill Workers 
Union, Lewiston, Idaho v. Miliis, 


App.D.C., 65 S.Ct. 1316, 325 U.S. 
697, 89 L.Ed. 1877, rehearing de¬ 
nied 66 S.Ct. 11, 326 U.S. 803, 90 
L.Ed. 489. 

€2. D.C,—^Warehousemen*s Union, 
Local 117, International Brother¬ 
hood of Teamsters, Chauffeurs, 
Stablemen & Helpers of America, 
Affiliated with American Federa- 
tion of Labor v. N. L. R. B., 121 
F.2d 84, 74 App.D.C. 28, certiorari 
denied Warehousemen's Union Lo¬ 
cal 117, International Brotherhood 
of Teamsters, Chauffeurs, Stable¬ 
men and Helpers of America v. N. 
L. R. B., 62 S.Ct. 138, 314 U.S. 674, 
86 L.Ed. 539—N. L. R. B. v. Mc- 
Kes,son & Robbins, 121 P.2d 84, 
74 App.D.C. 28, certiorari denied 
McKesson & Robbins v. N. L. R. 
B., 62 S.Ct. 138, 314 U.S. 674, 86 
L.Ed. 539. 

Minn.—^Warehouse Employees Union, 
Local No, 359, A. P. L. v. Forman 
Ford & Co., 18 N.W.2d 767, 220 
Minn. 34. 

63. U.S.—Locomotive Finished Ma- 
terial Co. v.’ N. L. R. B., C.C.A.10, 
142 P.2d 802. 

64. U.S.—Magnolia Petroleum Co. 
V. N. L. R. B., C.C.A.10, 115 P.2d 
1007. 

65. U.S.—^Wallace Corporation v. N. 
L. R. B., C.C.A.4, 141 P.2d 87, af- 
firmed 66 S.Ct. 238, 323 U.S. 248, 
89 L.Ed. 216, rehearing denied 65 
S.Ct. 682, 324 U.S. 885, 89 L.Ed. 
1436—Richwood Clothespin & Dish 
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Worker's Union v. N. L. R. B., 
C.C.A.4, 141 P.2d 87, affirmed 65 
S.Ct. 238, 323 U.S. 248, 89 L.Eld. 
216—Utah Copper Co. v. N. L. R. 
B., C.C.A.10, 139 P.2d 788, certio¬ 
rari denied Independent Ass'n of 
Mill Workers v. N. L. R. B., 64 
S.Ct. 946, 322 U.S. 731, 88 L.Ed. 
1566. 

66. Minn.—^Warehouse Employees 

Union, Local No. 359, A. P. L. v. 
Forman Ford & Co„ 18 N.W.2d 767, 
220 Minn. 34. 

Bepreseutatios. cards 

The state labor concUiator’s use 
of representatlon cards, signed by 
majority of corporation’s .employees 
eligible to vote at election of collec¬ 
tive bargaining representative, as 
basis for ascertaining such represen¬ 
tative after election resulted in tie 
vote, constiluted adoption of suitable 
method to ascertain representative, 
as authorized by statute.—^Ware- 
house Employees Union, Local No. 
369, A. P. L. V. Forman Ford & Co., 
supra. 

07. U.S.—Inland Empire Dist. Coun- 
cil, Lumber and Sawmill Workers 
Union, Lewiston, Idaho v. Miliis, 
App.D.C., 65 S.Ct. 1316, 325 U.S. 
697, 89 L.Ed. 1877, rehearing de¬ 
nied 66 S.Ct. 11, 326 U.S. 803, 90i 
L.Ed. 489—N. L. R. B. v. Botany 
Worsted Mills, C.C.A.3, 133 P.2d' 
876, certiorari denied Botany Wors¬ 
ted Mills V. N. L. R. B., 63 S.Ct. 
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29 U.S.C.A. § 151 et seq, and similar statutes, a cer- 
tification'is not an order but is merely the certifi- 
cation of a fact,68 and likewise under the Rail- 
ivay Labor Act, 45 U.S.C.A. § 151 et seq, the Na¬ 
tional Mediation Board makes no order and its only 
ultimate finding o£ fact is the certificate to which 
congress has added a command enforceable by ju- 
dicial decree.®9 A certificate which complies with 
the statute is sufficient.^^o 

The fact that a representative is not certified un- 
til a considerable pcriod of time has elapscd from 
the date of the elcction is not a ground for invali- 
dating the certification if no showing of a loss of 
majority by the certified representative is made.^i 
Where the statute specifying the period of time 
within which certification is to be made is merely 
directory, failure of the board to make certification 
within that time does not render the certification in- 
valid.*^^ 

If certification has been induced by fraud the 


board has sole jurisdiction to amend, modify, or va¬ 
cate the order. 

b. Operation and Effect 

In accordance with statutopy ppovlsions, certification 
of a Union as bargaining agent by the labor relatlons 
board is finai and conclusive where ho proceedings are 
taken to review or set aslde the certification, and untii 
It ia set aside or altered in a proper proceeding it Is blnd- 
Ing on the employer, on the unions concerned, and on the 
courts. 

In accordance with the provisions of labor rela- 
tions statutes, certification of a union as bargaining 
agent by the labor relations board is finai and con¬ 
clusive where no proceedings are taken to review or 
Set aside the certification, and untii it is set aside 
or altered in a proper proceeding it is binding on 

the employer,'^5 on the unions concerned,and on 

the courts.'^'^ Certification of a bargaining agent is 
not res judicata and it does not bar further action 
by the board, and it does not limit the board^s 


1164, two cases, 319 TJ.S. 751, 87 L. i 
Ed. 1705. I 

Pa.—In re Employes of American 
Store Co., Com.Pl., 9 Sch.Reg. 206. i 
luformal statement of fleld. repre- I 
'gentative of National Labor Rela-1 
tions Board to eifect that employer, 
engaged in interstate commerce, had' 
.a bona fide contract with labor or- 
ganization, did not constitute a de- 
^cision or certification regarding ex- 
clusive bargaining agent within Na¬ 
tional Labor Relatlons Act.—Stone 
Logging «& Contracting Co. v. Inter¬ 
national Woodworkers of America, 
Columbia Listrict Council No. 5, 135 
P.2d 759, 171 Or. 13. 

€8. TJ.S.—United Employees Ass’n 
V. N. L. R. B., C.C.A.3, 96 F.2d 875. 
j69. U.S,—Switchmen’s Union of 
North America v. National Media¬ 
tion Board, App.D.C., 64 S.pt 95, 
320 U.S. 297, 88 L.Bd. 6l--Vir- 
■ ginian Ry. Co. v. System Fcdora- 
tion No. 40, Va., 67 S.Ct. 692, 300 
U.S. 515, 81 L.Ed. 789. 

'70. U.S.—Virginian Ry. Co. v. Sys¬ 
tem Federation No. 40, supra. 

'71. U.S.—N. L. R. B. V. Calumet 
Steel Division of Borg-Warner 
Corporation, C.C.A.7, 121 F.2d 366. 

72. U.S.—System Federation No. 40, 
Railway Employees Department of 
American Federation of Labor v. 
Virginian Ry. Co., D.C.Va., 11 F. 
Supp. 621, affirmed, C.C.A., Vir¬ 
ginian Ry. Co. V. System Federa¬ 
tion No. 40, Railway Employees 
Department of American Federa¬ 
tion of Itabor, 84 F.2d 641, affirmed 
Virginian Ry. Co. v. System Fed¬ 
eration No. 40, 67 S.Ct 592, 300 U. 
S. 616, 81 L.Ed. 789. 

73. N.Y.—Florsheim Shoe Co. v. Re- 


tail Shoe Salesmen's Union of 
Brooklyn and Queens Local 287, 
24 N.Y.S.2d 923, reversed on other 
grounds 27 N.Y.S.2d 883, 262 App. 
Div. 769, reversed on other grounds 
42 N.E.2d 480, 288 N.Y. 188. 

74. Mass.—Sanford v. Boston Edi¬ 
son Co., 64 N.E.2d 631, 319 Mass. 
66 . 

75. U.S.—N. L. R. B. v. Swift & Co., 
C.C.A.3, 162 F.2d 675—N. L. R. B. 
V. Prudential Ins. Co. of America, I 
C.C.A.6, 154 F.2d 385—N. L. R. B. 
V. May Department Stores Co., C. 
C,A.8. 146 F.2d 66, modified on oth¬ 
er grounds 66 S.Ct. 203, 326 U.S. 
376, 90 L.Ed. 145, rehearing denied 
66 S.Ct 468, 326 U.S. 811, 90 L. 
Ed. 495—^N. L. R. B. v. Grieder 
Machine Tool & Die Co., C.C.A.6, 
142 P.2d 163, certiorari denied 65 
S.Ct 56, 323 U.S. 724, 89 L.Bd. 682 
—Valley Mould & Iron Corpora¬ 
tion V. N. L. R. B., C.C.A.7, 116 
P.2d 760, certiorari denied 61 S.Ct. 
1114, 313 U.S. 690, 85 L.Ed. 1545. 

Mass.—Sanford v. Boston Edison Co., 
.64 N.E.2d 631, 319 Mass. 65—R. 
H. White Co. v. Murphy, 38 N.E. 
2d 686, 310 Mass. 610. 

N.Y.—Gulf Oil Corp. v. Internation¬ 
al Broth. of Teamsters, Local 806, 
57 N.Y.S.2d 24, 185 Misc. 40i). 
Pederal Transportation Act of 1920 
vested in the labor board the power 
to decide how representative s ought 
to be chosen with the view to secur- 
ing a satisfactory cobperation, and 
left it with the carrier and the em¬ 
ployees to accept or relect the decl- 
sion.—Pennsylvania R. Co. v. U. S. 
Railroad Labor Board, 111., 43 S.Ct. 
278, 261 U.S. 72, 67 L.Ed. 536. 

176. U.S.—Bloedel Donovan Lumber 
I Mills V. International Woodwork¬ 


ers of America, Local No. 46, 102 
P.2d 270, 4 Wash.2d 62. 

Llmitatlon on. repxesentatlon. 

Where certification by National 
Labor Relations Board of a union 
as bargaining agent provided that 
union’s representation did not in¬ 
clude certain supervisory employees, 
and board decllned to designate as 
the exclusive bargaining agency a 
union whose membership included 
supervisory employees, certificate 
was a denial by board of unlon’s re- 
Quest for authority to represent all 
employees, and thereafter union had 
no authority to represent supervis¬ 
ory employees in dealing with em¬ 
ployer with respect to conditions of 
employment,—Sanford v. Boston 
Edison Co., 64 N.E.2d 631, 319 Mass. 
55. 

77. U.S.—^Wilson Employees' Repre¬ 
sentation Plan V. Wilson & Co., D. 
C.Cal., 53 F.Supp. 23. 

D.C.—Commercial Telegraphers’ Un¬ 
ion, A.F.L., V. Western Union Tele- 
graph Co., D.C., 53 F.Supp. 90. 

N.Y.—Florsheim Shoe Co. v. Retail 
Shoe Salesmen's Union of Brook¬ 
lyn and Queens Local 287, 24 N. 
Y.S.2d 923, reversed on other 
grounds 27 N.Y.S.2d 88J3, 262 App. 
Div. 769, reversed on other grounds 
42 N.E.2d 480, 288 N.Y. 188. 

78. U.S.—^Wallace Corporation v. N. 
L. R. B., C.C.A.4, 141 P.2d 87, af¬ 
firmed 65 S.Ct. 238, 323 U.S. 248, 
89 L.Ed. 216, rehearing denied 65 
S.Ct. 682, 324 U.S. 885, 89 L.Bd. 
1435—Richwood Clothespin & Dish 
Worker’s Union v. N. L. R. B., C. 
O.A.4, 141 P.2d 87, affirmed 65 S.Ct 
238, 323 U.S. 248, 89 L.Ed. 216— 
Utah Copper Co. v. N. L. R. B., C. 
CA.10, 139 P.2d 788, certiorari de- 
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power later to declare the union to be company dom- 
inated and to order its disestablishment.'^^ The dis- 
missal of a prior applicatiori of a union to represent 
ali of the employees does not bar subsequent pro- 
ceedings resulting in the determination that a small- 
er number in a certain department constitutes an 
appropriate unit^^ Where a union whose request 
to be recognized as bargaining agent is refused be- 
cause of an order of the board requiring the em- 
ployer to bargain with another union, the union is 
in the same position after the order has been held 
improper by a reviewing court as though the or¬ 
der had not been issued.®^ 

The successful union is not required to negotiate 
with the employer immediately after it has been cer- 
tified as bargaining agent, and a delay does not 
justify the employer’s refusal to bargain with it 

thereafter.S2 

Certification as affecting the duration of the au- 
thority of the bargaining representative is consid- 


ered infra § 28 (36). 

§ 28(35). Extent of Authority and Duties of 
Representative 

a. In general 

b. Grievances and individual claims 

a. In G-eneral 

Under labor relations statutes the collective bargain¬ 
ing representative has the exclusive authority to repre¬ 
sent all the employees In the unit for purposes of collec¬ 
tive bargaining, and it must act falrly and impartially 
on behalf of ali members of the unit. 

Under labor relations statutes the representative 
chosen by the majority of the employees in the bar¬ 
gaining unit has the exclusive authority to represent 
all the employees in the unit for purposes of col¬ 
lective bargaining,S 3 whether or not all the em¬ 
ployees are members of the union which is the rep¬ 
resentative and a minority union has no author¬ 
ity to represent its members in negotiations with the 
employer.35 The representative has whatever pow- 


nied Independent Ass'n of Mlll 
Workers v. N. L. R. B., 64 S.Ct. 
946, 322 U.S. 731, 88 L.Ed. 1566— 
N. L. R. B. v. Delaware-New Jer- 
sey Ferry Co., C.C.A.3, 128 F.2d 
130—N. L. R. B. V, Stone, C.C.A.7, 
125 F.2d 752, certiorari denied 
Stone V. N. L. R. B., 63 S.Ct. 44, 
317 U.S. 649, 87 L.Ed. 522. 

79. U.S.—Wallace Corporation v. N. 
L. R. B., C.C.A.4, 141 F.2d 87, 
affirmed 65 S.Ct. 238, 323 U.S. 248, 
■89 L.Ed. 216, rehearing denied 65 
S.Ct. 682, 324 U.S. 885, 89 L.Ed. 
1435—Richwood Clothespin & Dish 
Worker’s Union v. N. L. R. B., C. 
aA.4, 141 F.2d 87, affirmed 65 S. 
Ct. 238, 323 U.S. 248, 89 L.Ed. 216. 

Discharg'es tuider closed-sliop agrree- 
ment 

Use of closed-shop agreement by 
union with acquiescence of employer 
to obtain dischargre of employees be- 
cause of previous activities in behalf 
of opposing union justified inquiry by 
labor relations board into early his- 
tory of union*s organization with as- 
sistance of supervisory employees 
to determine whether it was fit 
bargaining agency, even though 
meantime elected as such by elec- 
tibn of employees and certifled by 
board.—^Wallace Corporation v. N. L. 

R. B., C.C.A.4, 141 P.2d 87, affirmed 
65 S.Ct. 238, 323 U.S. 248, 89 L.Ed. 
216, rehearing denied 65 S.Ct. 682, 
324 U.S. 885, 89 L.Ed. 1435—Rich¬ 
wood Clothespin & Dish Worker's 
Union v. N. L. R. B., C.C.A.4, 141 
P.2d 87, affirmed 66 S.Ct. 238, 323 U. 

S. 248, 89 L.Ed. 216. 

80. U.S.—^May Dept. Stores Co. v. 
N. L. R, B., 66 S.Ct. 203, 326 U.S. 
376, 90 L.Ed. 145, rehearing de¬ 


nied 66 S.Ct. 468, 326 U.S. 811, 90 
L.Ed. 495. 

81. U.S.—Reliance Mfg. Co. v. N. 
L. R. B., C.O.A.7, 125 P.2d 311. 

82. U.S.—Motor Valve & Mfg. Co. v. 
N. L. R. B., C.C.A.6, 149 F.2d 247. 

83. U.S.—Elgin, J. & B. Ry. Co. v. 
Burley, Ill„ 66 S.Ct. 1282, 326 U. 
S. 711, 89 L.Ed. 1886, opinion ad- 
hered to 66 S.Ct. 721, 327 U.S. 661, 
90 L.Ed. 928—N. L. R. B. v. Dra- 
per Corporation, C.C.A.4, 146 F.2d 
199, 156 A.L.R. 989—1^. L. R. B. 
V. Clinton B. Hobbs Co., C.C.A.l, 
132 P.2d 249—General Commlttee 
of Adjustment of Brotherhood of 
Locomotive Engineers for Missou- 
ri-K.-T. R. R. V. Missouri-K.-T. R. 
Co., C.O.A.Tex., 132 P.2d 91, re- 
versed on other grounds 64 S.Ct. 
146, 320 U.S. 323, 88 L.Ed. 76— 
North Electric Mfg. Co. v. N*. L. R. 

B. , C.C.A.6, 123 F.2d 887, certiorari 
denied 62 S.Ct. 906, 315 U.S. 818, 
86 L.Ed. 1215—Atlantic Coast Line 
R. Co. V. Pope, C.C.A.4, 119 P.2d 
39—Humble Oil & Refining Co. v. 
N. L. R. B., C.C.A.5, 113 P.2d 85— 
Howard v. Thompson, D.C.Mo., 72 
F.Supp. 695. 

Kan.^—Betts v. Easley, 169 P.2d 831, 
161 Kan. 459. 

N.T.—Metropolitan Life Ins. Co. v. 
New York State Labor Relations 
Board, 6 N.T.S.2d 775, 168 Misc. 
948, affirmed 7 N.T.S.Zd 1007, 25'5 
App.Div. 840, and 7 N.T.S.2d 1008, 
255 App.Div. 840, affirmed 20 N.E. 
2d 390, 280 N.Y. 194. 

Wis.—International Union, United 
Auto, Aircraft & Agr. Implement 
Workers of America, Local 180, 

C. I.O., V. J. I. Case Co., 26 N.W.2d 
306, 250 Wis, 63. 

184 


Settlement of disputo 
Under the Railway Labor Act, 45 
U.S.O.A. § 151 et seq. where em¬ 
ployees of a craft have organized 
and selected a representative, nego¬ 
tiations for settlement of a dispute 
between employees and a carrier are 
to be carried on by representative se¬ 
lected by the organization. 

U.S.—Patterson v. Chicago & E. I- 
R Co.. D.C.IIL, 60 F.Supp. 334. 

Okl.—Murphree v. Brotherhood of R- 
R. Trainmen, 173 P.2d 926, 197 Okl. 
627. 

84. U.S.—Lewellyn v. Fleming, C. 

C.A.Okl., 154 P.2d 211, certiorari 
denied 67 S.Ct. 45, 329 U.S. 715, 
91 L.Ed. -. 

Mass.—Hamer v. Nashawena Mills,. 

52 N.B.2d 22, 315 Mass. 160. 

Wis.—Wisconsin Employment Rela¬ 
tions Board v. International Ass'» 
of Bridge, Structural and Orna- 
mental Iron Workers and Shop- 
men’s Local No. 471, 6 N.W.2d 339, 
241 Wis. 286. 144 A.L.R. 430. 

SeaiLorlty rlghts 

The power to contract with refer- 
ence to seniority rights of nonunion 
employee exists only in exclusive 
bargaining agent as long as the 
agent acts withln the law, and court 
is not empowered to contract for 
nonunion employee or to make a 
new contract.—Hess v. Trailer Cov 
of America, 17 Ohio Supp. 39. 

85. Kan.—Betts v. Easley, 169 P.2d 
831, 161 Kan. 459. 

Wash.—Bloedel Donovan Lumber 
Mills V. International Woodwork- 
ers of America, Local No. 46, 102; 
P.2d 270. 4 Wash.2d 62. 
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er is necessary fully to perform its functions,^® and 
it is authorized to make contracts and agreements 
which are binding on ali employees o£ the bargain- 
ing unitS7 and to modify such agreements,^8 but or- 
dinarily it is the agent of the employees only for the 
limited purpose of securing for them fair and just 
wages and good working conditions^s and it has no 
power to surrender personal rights of the em- 
ployees.^o 

Where the employer deals with the representative 
of the employees he may assume that the representa¬ 
tive is acting with full authority and that agree¬ 
ments with him are valid,9i and after a contract has 
been entered into between the union and employer 
the court may not determine whether the proce- 


dure agreed on among members with respect to 
specific authority of the bargaining agent has been 
followed.92 A union is not an agent of a nonmem- 
ber employee for purposes other than collective bar- 
gaining.93 The same organization may represent 
different groups of employees as long as their in- 
terests do not conflict.84 

The representative must act fairly and impartial- 
ly95 Qn behalf of ali members of the bargaining 
unit,96 the majority as well as the minority,^^ re- 
gardless of union afhliations or want of them,88 and 
the representative is without power to discriminate 
against employees in the unit on the ground of race 
or color89 even though the discrimination purports 


80. Mass.—Hamer v. Nashawena 
Mills, 52 N.E.2d 22, 315 Mass. 160. 

87. Neb.—Brisbin v. E. L. Oliver 
Lodge No. 335 of Brotherhood of 
Railway Clerks, 279 N.W. 277, 134 
Neb. 517. 

Closed sbop 

Where a closed shop is not pro- 
hibited by statute, or where express 
consent of the employees is not re- 
quired by statute, a labor union that 
has been duly designated as exclu- 
sive collective bargaining agency of 
all employees has power to agree on 
behalf of all such employees on a 
closed shop.—Hamer v. Nashawena 
Mills, 52 N.E.2d 22, 316 Mass. 160. 
Opeu shop 

A Union may agree to an open 
shop.—N. L. R. B. V. National Licor- 
Ice Co., 104 F.2d 655, modified on 
other grounds National Licorice Co. 
V. N. L. R. ‘B., 60 S.Ct. 669, 309 U.S. 
350, S4 L.Ed. 799. 

88. U.S.—Gaskill v. Roth, C.C.A. 
Neb., 151 P.2d 366, certiorari de- 
nied 66 S.Ct. 896, 327 U.S. 798, 90 
L.Ed. 1024, rehearing denied 66 S. 
Ct. 975, 328 U.S. 876, 90 L.Ed. 1645. 

89. Ky.—Piercy v. Louisville & N. 

R. Co., 248 S.W. 1042, 198 Ky. 477, 
33 A.L.R. 322. 

63 C.J. p 671 notes 57, 58. 

90. Ky.—Braddom v. Three Point 
Coal Corporation, 167 S.W.2d 349, 
288 Ky. 734—Piercy v. Louisville 
& N. H. Co., 248 S.W. 1042, 198 
Ky. 477. 

91. U.S.—Division 626, Order of 
Railway Conductors of America, v. 
Gorman, C.C.A.Ark., 133 F.2d 273. 

Ky.—Day v. Louisville & N. R. Co., 
175 S.W.2d 347, 296 Ky. 679. 

92. Ky.—Day v. Louisville & N. R. 
Co., supra. 

Begulairity of procedure 
It is not within province of court 
to determine regularity of procedure 
which prompted representative of 
trainmen to enter into agreement 
with railroad.—GaskiU v. Roth, C.C. 


ANeb., 151 F.2d 366, certiorari de¬ 
nied 66 S.Ct. 896, 327 U.S. 798, 90 L. 
Ed. 1024, rehearing denied 66 S.Ct. 
975, 328 U.S. 876, 90 L.Ed. 1647— 
Division 526, Order of Railway Con¬ 
ductors of America v. Gorman, C.C. 
A.Ark., 133 P.2d 273. 

93. Wash.—^Wicklund v. Commis- 
sioner of Unemployment Compen- 
sation and Placement, 138 P.2d 
876, 18 Wash.2d 206, 148 A.L.R. 
1298. 

94. U.S.—Brotherhood of Railway 
& Steamship Clerks, Freight Hand- 
lers, Express and Station Em¬ 
ployees V. Virginian Ry. Co., C.C. 
A.Va., 126 P.2d ^63. 

95. U.S.—^Wallace Corporation v. N. 

L. R. B., 65 S.Ct. 238, 323 U.S. 248, 
89 L.Ed. 216, rehearing denied 65 

S.Ct. 682, 324 U.S. 886, 89 L.Ed. 

1435— Richwood Clothespin & Dish 

Workers’ Union v. N. L. R. B., 65 
S.Ct. 238, 323 U.S. 248, 89 L.Ed. 

216—Steele v. Louisville & N. R. 
Co., Ala., 65 S.Ct. 226, 323 U.S. 

192, 89 L.Ed. 173—Lewellyn v. 

Fleming, C.C.A.Okl., 154 P.2d 211, 
certiorari denied 67 S.Ct. 46, 329 

U.S. 715, 91 L.Ed.-^Hughes 

Tool Co. V. N. L. R. B., C.C.A.6, 147 
P.2d 69, 158 A.L.R. 1165. 

90. U.S.—Wallace Corporation v. N. 
L. R. B., 65 S.Ct. 238, 323 U.S. 248, 
89 L.Ed. 216, rehearing denied 65 
S.Ct. 682, 324 U.S. 886, 89 L.Ed. 

1436— Richwood Clothespin & Dish 
Workers' Union v. N. L. R. B., 65 

S. Ct. 238, 323 U.S. 248, 89 L.Ed. 

216—Steele v. Louisville & N. R. 
Co., Ala., 66 S.Ct. 226, 323 U.S. 192, 
89 L.Ed. 173—Gauweiler v. Elas- 
tio Stop Nut Corp. of America, 
C.C.A.N.J., 162 F.2d 448. 

Kan.—Betts v. Easley, 169 P.2d 831, 
161 Kan. 469. 

N.T.—Greenwald v.« Chiarella, 67 N. 

T. S.2d 765, 186 Misc. 762, reversed 
on other grounds 63 N.T.S.2d 49, 
271 App.Div. 213. 

97. U.S.—Steele v. Louisville & N. 
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R. Co., Ala., 65 S.Ct. 220, 323 U.S. 
192, 89 L.Ed. 173. 

FulllllmeiLt of purpose of statute 
The declared purposes of the Rail¬ 
way Labor Act to avoid any inter- 
ruption to commerce or to the oper- 
ation of any carrier engaged therein 
by means of the prompt and order- 
ly settlement of all disputes con- 
cerning rates of pay, rules, or work¬ 
ing conditions could hardly be at- 
tained if a substantial minority of a 
craft were denied the right to have 
their Interests consldered at the con- 
ference table and if the final resuit 
of the bargaining process were to be 
the sacrifice of the rights of the mi¬ 
nority by the action of a represen¬ 
tative chosen by the majority.— 
Steele v. Louisville & N. R. Co., su¬ 
pra. 

98. U.S.—Steele v. Louisville & N. 
R. Co., supra—Hughes Tool Co. v. 
N. L. R. B., C.C.A.6, 147 F.2d 69, 
158 A.L.R. 1165. 

CouslderatioxL of reoLXiests aoid oppor- 
tunity for heariug 
The Union must consider requests 
of nonunion members of the craft 
and expressions of their views with 
respect to collective bargaining with 
the employer and give them notice 
of, and opportunity for, hearing on 
its proposed action.—Steele v. Louis¬ 
ville & N. R. Co., Ala., 65 S.Ct. 226, 
323 U.S. 192, 89 L.Ed. 173. 

Seniority 

The union which is the bargain¬ 
ing agent for the employees owes 
the same duty to protect the seni¬ 
ority rights of nonmembers of the 
union as it does the members of the 
union.—Griffin v. Gulf & S. I. R. 
Co., 21 So.2d 814, 198 Miss. 468. 

99. U.S.—Tunstall v. -Brotherhood 
of Locomotive Firemen anci En- 
ginemen, Ocean Lodge No. 76, Va., 
65 S.Ct. 236, 323 U.S. 210, 89 L.Ed. 
187, conformed to, C.C.A., 148 F.2d 
403—Steele v. Louisville & K. R. 
Co., Ala., 65 S.Ct. 226, 323 U.S. 192, 
89 L.Ed. 173—Brotherhood of Lo- 
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to be based on another ground.i However, the rep- 
resentative is not barred from making contracts 
which may have unfavorable eflfects on some em- 
ployees in the unit,^ and variations in the terms of 
the contract based on differences relevant to the au- 
thorized purposes of the contract in conditions to 
which they are to be applied, such as differences in 
seniority, the type of work performed, and compe- 
tence and skill in the performance of work, are 
within the scope of the representative^s authority.3 

b. Grievaiices and Individnal Olaims 

In accordance with statutory provisions, the collec¬ 
tive bargaining agent does not have the exclusive right 
to handie grievances uniess they Involve collective bar¬ 
gaining op an interpretation of the collective agreement. 

Under the National Labor Relations Act, 29 U.S. 
C.A. § ISI et seq, and similar statutes, the collec¬ 
tive bargaining agent does not have the exclusive 
right to handie grievances uniess they involve col¬ 
lective bargaining or an interpretation of Ihe collec¬ 
tive agreement,^ although he has the right to at- 
tend the hearing to safeguard the collective bar- 
gain® if he has not waived this right.^ Individual 
employees or groups of employees may negotiate 


with the employer concerning grievances,7 and an 
inexperienced employee may be assisted in present- 
ing his grievance by a more experienced friend,^ 
but an employee may not present a grievance 
thrbugh a union other than the one which is the 
collective bargaining agent.^ 

Under the Railway Labor Act, 45 U.S.C.A. § 151 
et seq, the bargaining agent does not have exclusive 
authority, in the absence of authorization over and 
above that given by the statute, to settle grievances 
of individual employees^® or to settle claims of in¬ 
dividual employees for damages caused by the em- 
ployer^s breach of contract.^i The employee may 
conduct negotiations for the settlement of his indi¬ 
vidual claim or grievance either personally^2 or 
through a chosen representative^S which may or 
may not be a labor organization,!^ and he may 
choose a labor organization which is not the collec¬ 
tive bargaining agent.^5 Xhe mere making of a 
complaint by a railroad employee through the union 
does not as a matter of law amount to final author¬ 
ization to settle the claim,but custom and prac- 
tice in the railroad world may be adequa^te as a basis 
of authority for the union to settle the claim or 


comotlve Firemen and Enginemen 
V. Tunstall, C.C.A.Va,, 163 P.2d 
289. 

Cal.—^Williams v. International 
Brotherhood of Boilermakers, Iron 
Shipbuilders and Helpers of Ameri¬ 
ca, 166 P.2d 903, 27 Cal.2d 686. 
Kan.—Betts v. Easley, 169 P.2d 831, 
161 Kan. 459. 

1. Noupromotability 
Brotherhood, which was collective 

bargaining agent for both firemen 
who were members and negro flre- 
men who were not members, was 
not authorized to enter into a con¬ 
tract with railroad which sacriflced 
seniority and other rights of negro 
firemen, merely because the contract 
purported to base the discrimination 
on nonpromotability of firemen to 
eningeers, where the nonpromotabil¬ 
ity was itself based on race.—Broth¬ 
erhood of Locomotive Firemen and 
Enginemen v. Tunstall, C.C.A.Va., 
163 F.2d 289. 

2. U.S.—Steele v. Loulsville & N. 

R. Co., Ala., 65 S.Ct. 226, 323 U.S. 

192, 89 L.Ed. 178—Eewellyn v. 

Fleming, C.C.A.Okl., 164 F.2d 211, 
certiorari denied 67 S.Ct. 45, 329 
U.S. 715, 91 L.Ed.- 

3. U.S.—Steele v. Louisville & N. 

B. Co., Ala., 65 S.Ct. 226, 323 U.S. 
192, 89 L.Ed. 173—Lewellyn v. 

Fleming, C.C.A.Okl., 154 F.2d 211, 
certiorari denied 67 S.Ct. 46, 329 U. 

S. 715, 91 L.Ed.-. 

Date of commeneemeut of seniority 
rights 

Collective bargaining agent certi- 


fied by National Labor Relations 
Board had right to contract with 
employer flxing seniority rights of 
former employees of dissolved Cor¬ 
poration as of date when merger be- 
tween the dissolved Corporation and 
the employer was finally consum- 
mated rather than as of date of hir- 
ing by the dissolved Corporation.— 
Hess V. Trailer Co. of America, 17 
Chio Supp. 39. 

4. U.S.—Hughes Tool Co. v. N. L. 
R. B., C.C.A.6, 147 F.2d 69, 158 

A. L.R. 1165. 

5. U.S.—Hughes Tool Co. v. N. L. 
R. B., supra. 

6 . Waiver by contract 

U.S.—Hughes Tool Co. v. N. L. R. 

B. , supra. 

7. U.S.—Hughes Tool Co. v. N. L. 
R. B., supra—^N. L. R. B. v. Mont- 
gomery Ward & Co., C.C.A.9, 133 
F.2d 676, 146 A.L.R. 1045—Humble 
Oil & Reflning Co. v. N. L. R. B., 

C. C.A.5, 113 F.2d 85. 

8. U.S.—Hughes Tool Co. v. N. L. 
R. B., C.C.A.6, 147 P.2d 69, 158 
A.L.R. 1165. 

9. U.S.—Hughes Tool Co. v. N. L. 
R. B., supra. 

Wash.—^Bloedel Donovan Lumber 

Mills V. International Woodwork- 
ers of America, Local No. 46, 102 
P.2d 270, 4 Wash.2d 62. 

10. U.S.—Elgin' J. & E. Ry. Co. v. 
Burley, 111., 66 S.Ct. 1282, 325 U.S. 
711, 89 L.Ed. 1886, opinion adhered 

I to 66 S.Ct. 721, 327 U.S. 661, 90 L. 

I Ed. 928—General Committee of 

186 


Adjustment of Brotherhood of Lo¬ 
comotive Engineers for Pacific 
Lines of Southern Pac. Co. v. 
Southern Pac. Co., C.C.A.Cal., 132 
F.2d 194, reversed on other grounds 
64 S.Ct. 142, 320 U.S. 338, 88 L.Ed. 
85. 

Okl.—Mui;phree v. Brotherhood of R. 

R. Trainmen, 173 P.2d 926, 197 Okl. 
627. 

11. U.S.—Elgin, J. & e: Ry. Co. v. 
Burley, 111., 65 S.Ct. 1282, 325 U. 

S. 711, 89 L.Ed. 1886, opinion ad¬ 
hered to 66 S.Ct. 721, 327 U.S. 661, 
90 L.Ed. 928—General Committee 
of Adjustment of Brotherhood of 
Locomotive Engineers for Pacific 
Lines of Southern Pac. Co. v. 
Southern Pac. Co., C.C.A.Cal., 132 
F.2d 194, reversed on other 
grounds 64 S.Ct. 142, 320 U.S. 338, 
88 L.Ed. 85. 

12. U.S.—Estes V. Union Terminal 
Co., C.C.A.Tex., 89 F.2d 768. 

13. U.S.—Estes V. Union Terminal 
Co., supra. 

14. U.S.—Estes V. Union Terminal 
Co., supra. 

15. U.S.—General Committee of Ad¬ 
justment of Brotherhood of Loco¬ 
motive Engineers for Pacific Lines 
of Southern Pac. Co. v. Southern 
Pac. Co„ C.C.A.Cal., 132 P.2d 194, 
reversed on other grounds 64 S. 
Ct..l42, 320 U.S. 338, 88 L.Ed. 85. 

16. Okl.—Murphree v. Brotherhood 
of R. R. Trainmen, 173 P.2d 926, 
197 Okl. 627. 
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grievance wliere the individual employee does not 
protest the representation.17 

Where special aiithority is not given to the col¬ 
lective bargaining agent to represent an employee 
for the settlement of a claim or grievance, the bar- 
gaining agent has no legal duty to act for the em¬ 
ployee in the matter.^s 

§ 28(36). Duration and Termination of Au- 
thority of Representative 

a. In general 

b. I^ss of majority 

a. In General 

Tha employees' designation of their bargaining repre¬ 
sentative, or an order or decree requiring the employer 
to bargain with tha designated representative, does not 
grant a permanent status; the status of the designated 


§ 28(36) 

representative continues untll it Is terminated in so'me 
legally effective manner. 

The employees’ designation of their bargaining 
representative or an order or decree requiring the 
employer to bargain with the designated representa¬ 
tive, does not grant a permanent status,and the 
employees have the right to revoke the designa¬ 
tion the status of the designated representative 
continues until it is terminated in some legally effec¬ 
tive manner.2i There must be some measure of 
permanence in the choice of a bargaining repre- 
sentative,22 and, unless extraordinary circumstances 
intervene, the certification of a union as the bar¬ 
gaining representative is effective for a reasonable 
period of time after its issuance,23 regardless of the 
fact that conditions may have materially changed 
after the cerati fi cati on. 2 4 The labor relations board 
may determine whether the period of time is suffi¬ 
cientes or whether changed conditions invalidate an 
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17. U.S.—Elgin, J. & E. Ry. Co. v. 
Burley, 111., 66 S.Ct. 721, 327 U.S. 
661, 90 L.Ed. 928. 

18. Okl.—Murphreo v, Brotherhood 
of R, R. Trainmen, 173 P.2d 926, 
197 Okl. 627. 

19. U.S.—Franks Bros. v. N. L. R. 

B. , 64 S.Ct. 817, 321 U.S. 702, 88 
L.Ed. 1020—Great Southern Truck- 
ing Co, V. N. L. R. B., C.C.A.4, 139 
E.2d 084, certiorari donied 64 S.Ct. 
944, 322 U.S. 729, 88 L.Ed. 1664— 
N. L. R. B. V, Whittier Mills Co., 

C. C.A.5, 111 F.2d 474. 

Certiflcatloh, for specified time 
Where, by statute, certification of 
a labor union as bargaining repre¬ 
sentative is for a specified period of 
lime, the authority of the labor un¬ 
ion to represent the employees term- 
inates at the expiration of that time 
if, when its majority status is chal- 
lenged, it does not prove its claim 
to represent the majority.—In re 
G. C, Murphy Co., 51'Pa.Dist. & Co. 
535—Petition of Koehler, Com.Pl., 
92 Pittsb.Leg.J. 587. 

20. U.S.—N. L. R. B. V. Hollywood- 
Maxwell Co., C.C.A.9, 126 P.2d 815 
—International Ass’n of Bridge, 
Structural & Ornamental Iron 
Workers v. Pauly Jail Bldg. Co., 
C.C.A.Mo., IIS F.2(3. 615, certiorari 
denied 62 S.Ct. 75, 314 U.S. 639, 
86 L.Ed. 513. 

Pa.—Petition of Koehler, Com.Pl., 
92 Pittsb.Leg.J. 587. 

21. U.S.—N. L. R. B. V. Scullin Steel 
Co., C.C.A.8, 161 F.2d 143—N. L. 
R. B. V. Appalachian Electric Pow¬ 
er Co., C.C.A.4, 140 F.2d 217. 

N.J.—^Dooley v. Lehigh Valley R. 
Co. of Pennsylvania, 21 A.2d 334, 
130 N.J.Eq. 75, affirmed 25 A.2d 
893, 131 N.J.Eq. 468, certiorari de¬ 
nied Lehigh VaJley R. Co. of Penn¬ 


sylvania V, Dooley, 63 S.Ct. 45, 317 
U.S. 649, 87 L.Ed. 623. 

Wis.—Wisconsin Employment Rela- 
‘tions Board v. International Ass’n 
of Bridge, Structural and Orna¬ 
mental Iron Workers and Shop- 
men’s Local No. 471, 6 N.W.2d 339, 
241 Wis. 286, 144 A.L.R. 430. 
Automatic extension of agreement 
Where collective bargaining agree- 
ment between company and labor 
union provided that agreement 
should be automatically renewed for 
another period of three years un¬ 
iens either party should notify other 
party at least ninety days before 
expiration of the then current term 
that it elected to terminate the 
agreement, and rival labor union did 
n9t petition for an election to deter- 
niine appropriate representative of 
employees until after expiration of 
period during whlch notice to termi¬ 
nate agreement might have been giv¬ 
en, employees in efCect made choice 
that union which signed agreement 
was to be their representative for 
next three years or until another 
representative was chosen, and such 
union continued as exclusive bar¬ 
gaining agent.—Triboro Coach Cor¬ 
poration V. New York State Labor 
Relations Board, 36 N.E.2d 316, 286 
N.Y. 314, 144 A.L.R. 410, motion de¬ 
nied 39 N.E.2d 276, 287 N.Y. 647, 144 
A.L.R. 410. 

Fresumptlon arises that organiza- 
tion chosen by election continues to 
represent unit, but such presumption 
may be rebutted. 

U.S.—N. L. R. B. V. P. Lorillard Co., 
C.C.A.6, 117 F.2d 921, reversed on 
other grounds 62 S.Ct. 397, 314 U. 
S. 612, 86 L.Ed. 1740. 

N.J.—Dooley v. Lehigh Valley R. 
Co. of Pennsylvania, 21 A.2d 334, 
130 N.J.Eq. 76, afldrmed 25 A.2d 
893, 131 N.J.Eq. 468, certiorari de- 
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nied Lehigh Valley R. Co. of Penn¬ 
sylvania V. Dooley, 63 S.Ct. 45, 
317 U.S. 647, 87 L.Ed. 623. 

22. U.S.—N. L. R. B. v. Century 
Oxford Mlfg. Corporation, C.C.A.2, 
140 P.2d 641, certiorari denied 65 
S.Ct. 40, 323 U.S. 714, 89 L.Ed. 674 
—N. L. R. B. V. Appalachian Elec¬ 
tric Power Co., C.C.A.4, 140 F.2d 
217. 

23. U.S.—Franks Bros. v. N. L. R. 
B., 64 S.Ct. 817, 821 U.S. 702, 88 
L.Ed. 1020—N. L. R. B. v. Pruden¬ 
tial Ins. Co. of America, C.C.A.6, 
154 P.2d 385—N. L. R. B. v. Blalr 
Quarries, C.C.A.4, 152 P.2d 25— 
N. L. R. B. V. Appalachian Elec¬ 
tric Power Co., C.C.A.4, 140 P.2d 
217. 

24. U.S.—N. L. R. B. v. Prudential 
Ins. Co. of America, C.C.A.6, 164 
P.2d 385. 

The facts la each case must deter¬ 
mine the date when the effect of the 
certification of a bargaining repre¬ 
sentative for employees expires, and 
the rule is followed In case of a 
reduction in the number of em¬ 
ployees to the point where union no 
longer represents a majority,—N. L. 
R. B. V. Gatke Corp., C.C.A.7, 162 F. 
2d 252. 

25. XT.S.—N. L. R. B. v. Century Ox¬ 
ford Mfg. Corp., C.C.A.2, 140 F.2d 
641, certiorari denied 65 S.Ct. 40, 
323 U.S. 714, 89 L.Ed. 574. 

Discretion to order new election see 
supra § 28 (33) a. 

Exteat of dlscratiou 

Provision of state labor relations 
act authorizing state board to deter¬ 
mine the life of Service of represen- 
tatives selected for purposes of col- 
lebtive bargaining does not commit 
to the board an undefined discretion 
to permit employees to change bar¬ 
gaining representatives for any rea- 
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§ 28(86)’ 

existing certification.2® 

After a considerable period of' time has elapsed 
since the certification, the employees may seek in a 
proper proceeding certification of anotlier bargain- 
ing agent,27 and the labor relations board may in a 
proper proceeding take steps in recognition of 
changed situations which make appropriate changed 
bargaining relationships.28 The labor relations 
board should on request make a new determination 
as to whether the bargaining representative contin¬ 
ues to be the choice of the majority of employees,29 
and where the employees’ revocation is freely and 
voluntarily made it must be respected by the board^^ 
even though the revocation is joined in by employees 
formerly connected with a dominated organiza- 
tion.21 An employee must give direct expression of 
his desire to revoke the right of the union to repre- 
sent him,22 and an employee’s failure to pay union 
dues^S or his return to work even though a strike 
has been called by the union^^ does not of itself in¬ 
dicate a genuine desire to be unrepresented by the 
union. Where employees join aiiother union after 
the expiration of the collective bargaining agree- 
ment, the authority of the union which negotiated 
the agreement is ended.25 


Where a revocation is not freely and voluntarily 
made, the authority of the bargaining representative 
continues.26 

A change in business by the employer does not 
operate to terminate the authority of the bargaining 
agent to represent the employees.S7 

b. Loss of Majority 

Generaliy, after a union is shown to be no longer the 
choice of the majority of employees, it no longer pos- 
sesses the authority to represent the employees for col¬ 
lective bargaining purposes; but where the union's loss 
of majority has been caused by unfair labor practices of 
the employer the status of the union as bargaining repre¬ 
sentative is not thereby terminated. 

Generaliy, after a union is shown to be no longer 
the choice of the majority of the employees, it no 
longer possesses the authority to represent the em¬ 
ployees for collective bargaining purposes.28 An 
employer acting in good faith may properly change 
the personnel even though the union’s majority is 
thereby reduced,®® and where, by reason of valid 
discharges by .the employer, the union’s majority has 
been dissipated the union is no longer in a position 
to demand collective bargaining on behalf of the 
employees.^^ 


son at any moment, In view of fur- 
ther provision that authority so con- 
ferred on the board should be exer- 
cised throug-h such rules as may be 
necessary to carry out provisions of 
the act.—Metropolitan Life Ins. Co. 
V. New York State Liabor Relations 
Board, 20 N.E.2d 390, 280 N.T. 194. 

26. U.S.—N. L. R. B. v. Swift & 
Co.. C.C.A.3, 162 F,2d 675—N. L. R. 

B. V. Prudential Ins. Co. of Ameri¬ 
ca, aC.A.6, 154 F.2d 385. 

27. U.S.—Great Southern Trucking 
Co. V. N. L. R. B., C.C.A.4, 139 F.2d 
984, certiorari denied 64 S.Ct. 944, 
322 U.S. 729, 88 L.Ed. 1564—N. 
L. R. B. V. Aluminum Products Co., 

C. C.A.7, 120 P.2d 667—N. L. R. B. 
V. Highland Park Mfg-. Co., C.C.A. 
4, 110 F.2d 632—^Hamilton-Brown 
Shoe Co. V. N. L. R. B., C.C.A.8, 
104 P.2d 49. 

28. U.S.—Franks Bros. v. N. L. R. 
B., 64 S.Ct. 817, 321 U.S. 702, 88 
L.Ed. 1020—N. L. R. B. v. Pru¬ 
dential Ins. Co. of America, C.C.A. 
6, 164 F.2d 385. 

29. U.S.—^N. L. R. B. v. Karp Metal 
Products Co., C.C.A.2, 134 F.2d 964, 
certiorari denied 64 S.Ct. 941, 322 
U.S. 728, 88 L.Ed. 1564. 

30. U.S.—N. L. R. B. y. Hollywood- 
Maxwell Co., C.C.A.9, 126 F.2d'816 
—Hamilton-Brown Shoe Co. v. N. 
L. R. B., C.C.A.8, 104 P.2d 49. 

31. U.S.—^N. L. R. B. V. Hollywood- 
Maxwell Co., C.C.A.9, 126 F.2d 815. 

32. U.S.—International Ass’n of 


Bridge, Structural & Ornamental 
Iron Workers v. Pauly Jail Bldg. 
Co., C.C.A.MO., 118 P.2d 616, cer¬ 
tiorari denied 62 S.Ct. 76, 814 U.S. 
639, 86 L.Ed. 613. 

33 . XJ.S.—N. L. R. B. v. National 
Seal Corporation, C.C.A.2, 127 F. 
2d 776. 

Wis.—Wisconsin Employment Rela¬ 
tions Board v. International Ass’n 
of Bridge, Structural and Orna¬ 
mental Iron Workers and Shop- 
men’s Local No. 471, 6 N.W.2d 339, 
241 Wis. 286, 144 A.L.R. 430. 

34. U.S.—International Ass’n of 
Bridge, Structural & Ornamental 
Iron Workers v. Pauly Jail Bldg. 
Co., C.C.A.MO., 118 F.2d 615, cer¬ 
tiorari denied 62 S.Ct. 76, 314 U. 
S. 639, 86 L.Ed. 613. 

N.Y.—New York State Labor Rela¬ 
tions Board v. Astoria Casket Co., 
17 N.Y.S.2d 13. 

35. li.I.—McGee v. Local No. 682 of 
Brotherhood of Painters, Decora- 
tors and Paperhangers of America, 
A. F. of L., 38 A.2d 303, 70 R.I. 
200 .' ' 

38. U.S.—Continental Oil Co. v. N. 
L. R. B., C.C.A.10, 113 F.2d 473, 
'case remanded on other grounds 
61 S.Ct. 861, 313 U.S. 212, 85 L.Ed. 
1292. , 

37. U.S.—N. L. R. B. v. National 
Mineral Co., C.C.A.7, 134 P.2d 424, 
certiorari denied National Mineral 
Co. V. N. L. R. B., 64 S.Ct. 68, 
'320 U.S. 763, 88 L.Ed. 448, 
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38. U.S.—N. L. R. B. v. Inter-City 
Advertislng Co., C.C.A.4, 164 F.2d 
244—Oughton V. N. L. R. B., C.C.A. 
3, 118 P.2d 486, certiorari denied 62 
S.Ct. 485, 316 U.S. 797, 86 L.Ed. 
1198, and Gibbs v. N. L. R. B., 62 
S.Ct. 486, 315 U.S. 79.7, 86 L.Ed. 
1198. 

39. U.S.—N. L. R. B. v. Inter-City 
Advertising Co., C.C.A.4, 154 P.2d 
244. 

40. U.S.—N. L. R. B. V. Inter-City 
Advertising Co., supra—N. L. R. B. 
V. Ohio Calcium Co., C.C.A.6, 133 
F.2d 721. 

Breach of coutract 
Where employees breached their 
contract with employer who had 
lawfully secured others to fili the 
places of former employees and had 
recognized a new union which repre- 
sented a majority of its employees, 
the old union which represented the 
former employees was no longer in 
a position thereafter to demand col¬ 
lective bargaining on behalf of the 
employees.—N. L. R. B. v. Sands 
Mfg. Co., 69 S.Ct. 608, 306 U.S. 332, 
83 L.Ed. 682. 

Sit-dowu sftrikers 

Where union was choice of major¬ 
ity of employees for purpose of col¬ 
lective bargaining at beginning of 
strike, but -when employer resumed 
operations situation had changed by 
reason of valid discharge of slt- 
down strlkers and filling of their po- 
sitions with new men, order of Na- 
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An employer may not discredit a bargaining agent 
by a refusal to bargain and then take advantage of 
the resulting loss of membersliip as an excuse for 
refusal to recognize it as bargaining agent.'^! 
Where the union’s loss of a majority has been 
caused by unfair labor practices of the employer, 
the status of the union as bargaining agent for the 
employees is not thereby terminated,^^ and the la¬ 
bor relations board may properly direct the em¬ 
ployer to bargain collectively with the unioni3 

§ 28(37). Collective Bargaining Contracts 

A collective bargaining agreement represents an ac- 


cord between the employep and the bargaining repre- 
sentative of the employees as to terms which wlll' 
govern hirlng and work and pay. Ordinarily, It refers, 
to general terms of employment rather than contracts. 
of actual engagement or hiring. 

A collective bargaining agreement represents an 
accord between the employer and the bargaining rep- 
resentative of the employees as to terms which will 
govern hiring and work and pay,44 and it is not ipso 
facto invalid'^® against ordinary claims of lack of 
consideration or want of mutuality.'^® Ordinarily, 
the term refers to general terms of employment rath¬ 
er than contracts of actual engagement or hiring,^ 7 
and the accord is in the nature of a trade agreement 


tional Labor Relations Board requir- 
ing employer after resumption of 
work to treat the union as represen- 
tative of employees was improper.— 
N. L. R. B. V. Pansteel Metallurgical 
Corporation, 59 S.Ct. 490, 306 U.S. 
240, 83 L.Ed. 627, 123 A.L.R. 599. 

41. U.S.—Medo Photo Supply Corp. 
V. N. L. R. B., 64 S.Ct. 830, 321 

U. S. 678, 88 L.Ed. 1007—Franks 
Bros. V. N. L. R. B., 64 S.Ct. 817, 
321 U.S. 702, 88 L.Ed. 1020—Great 
Southern Trucking Co. v. N. L. R. 

B., C.C.A.4, 139 P.2d 984, certiorari 
denied 64 S.Ct. 944. 822 U.S. 729, 
88 L.Ed. 1564—Colorado Fuel & 
Iron Corporation v. N. L. R. B., C. 

. C.A.10, 121 F.2d 165—N. L. R. B. 

V. George P. Pilling & Son Co., C.C. 

A.3, 119 P.2d 32—Continental Oil 
Co. V. N. L. R. B.. C.C.A.IO, 113 
F.2d 473, case remanded on other 
grounds 61 S.Ct. 861, 313 U.S. 212, 
85 L.Ed. 1292—Bussmann Mfg. Co. 
V. N. L. R. B., C.C.A.8, 111 P.2d 
783—N. L. R. B. v. Highland Park 
Mfg. Co., C.C.A.4, 110 F.2d 632. 

Effect on collective bargaining 
It cannot be assumed that an un- 
remedied refusal to bargain collec- 
tively with an appropriate labor or- 
ganization has no effect on collec¬ 
tive bargaining.—International Ass’n 
of Machinists, Tool and Die Makers 
Lodge No. 36, v. N. L. R. B., App. 
D.C., 61 S.Ct. 83, 311 U.S. 72, 85 
L.Ed. 60, rehearing denied 61 S.Ct. 
314, 311 U.S. 729, 85 L.Ed. 474. 

42. U.S.—N. L. R. B. v. Morris P. 
Kirk & Son, C.C.A.9, 161 P.2d 490, 
opinion supplemented 154 F.2d 110 
—N. L. R. B. V. Cowell Portland 
Cernent Co., C.C.A.9, 148 P.2d 237, 
certiorari denied 66 S.Ct. 44, 326 

U. S. 735, 90 L.Ed. 488—N. L. R. B. 

V. Cape County Milling Co., C.C. 

A. 8, 140 P.2d 643, 162 A.L.R. 144— 
Great Southern Trucking Co. v. 
N. L. R. B., C.C.A.4, 139 P.2d 984, 
certiorari denied 64 S.Ct. 944, 322 
U.S. 729, 88, L.Ed. 1664—N. L. R, 

B. V. Crown Can Co., C.C.A.8, 138 
P.2d 263, certiorari denied Crown 
Can Co. V. N. L. R. B., 64 S.Ct. 627, 
321 U.S. 769, 88 L.Ed. 1065—N. L. 


R. B. V. Wm. Tehel Bottling Co., 

C.C.A.S, 129 F.2d 260—N. L. R. B. 
V. Dixie Motor Coach Corporation, 

C.C.A.5, 128 P.2d 201—N. L. R. B. 
V. Reed & Prince Mfg. Co., C.C.A. 
1, 118 P.2d 874, certiorari denied 
Reed & Prince Mfg. Co. v. N. L. 
R. B., 61 S.Ct. 1119, 313 U.S. 596, 86 
L.Ed. 1549—N. L. R. B. v. Chicago 
Apparatus Co., C.C.A.7, 116 P.2d 
753—Continental Oil Co. v. N. L. 
R. B., C.C.A.10. 113 P.2d 473, case 
remanded on other grounds 61 S. 
Ct. 861, 313 U.S. 212, 85 L.Ed. 1292 
—N. L. R. B. V. Somerset Shoe Co., 
C.C.A.l, 111 F.2d 681—N. L. R. B. 
V. Colten, C.C.A.6, 105 P.2d 179. 
Mass.—R. H. White Co. v. Murphy, 
38 N.E.2d 685, 310 Mass. 610. 
Hired strlkehreakers 
Where employer forced its em¬ 
ployees out on strike and hired 
strikebreakers to fili their places, 
employer, after striking employees 
were required to be reinstated, could 
not assert that union which a ma¬ 
jority of its former employees had 
selected as their representative for 
collective bargaining was not their 
legal representative on ground that 
employer’s present employees were 
not members of such union.—N. L. 
R. B. V. Poultrymen's Service Corpo¬ 
ration, C.C.A.S, 138 F.2d 204. 

43. U.S.—Franks Bros. v. N. L. R. 

B., 64 S.Ct. 817, 321 U.S. 702, 88 
L.Ed. 3 020—N. L. R. B. v. Swift & 
Co., C.C.A.3, 162 F.2d 675—N. L. 
R. B. V. Gatke Corp., C.C.A.7, 162 
F.2d 262—Semi-Steel Casting Co. 
of St. Louis V. N. L. R. B., O.C.A.8, 
160 P.2d 388—Great Southern 
Trucking Co. v. N. L. R. B., C.C.A. 
4, 139 F.2d 984, certiorari denied 
64 S.Ct. 944, 322 U.S. 729, 88 L. 
Ed. 1664—N. L. R. B. v. Burke 
Mach. Tool Co., C.C.A.6, 133 P.2d 
618—N. L. R. B. V. Moltrup Steel 
Products Co., C.C.A.3, 121 F.2d 612 
—N. L. R. B. V. Blanton Co., C.C. 

A.8, 121 F.2d. 664—N. L. R.'B. v. 
George P. Pilling & Son Co., C.C. 
A.3, 119 F.2d 32—Oughton v. N- L. 

' 'R. B., C:C.A.3, 118 P.2d 486, certio¬ 
rari denied 62 S.Ct. 486, 315 U.S. 
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797, 86 L.Ed. 1198, and Gibbs v. 
N. L. R. B., 62 S.Ct. 485, 315 U.S. 
797, 86 L.Ed. 1198. 

44. U.S.—J. I. Case Co. v. N. L. R. 

B. , 64 S.Ct. 576, 321 U.S, 332, 88 
L.Ed. 762. 

D.C.—McNeil v. Peoples Life Ins. 

Co., Mun.App., 43 A.2d 293. 

Slmllar stat ement 
The terms “collective labor agree- 
ment" and “trade agreement" de¬ 
scribe a bargaining agreement as to 
wages and conditions of employment 
ent-ered Into by a group of em¬ 
ployees, usually organized into a 
brotherhood or union on one side, 
and a group of employers or a Cor¬ 
poration on other side. 

Neb.—Rentschler v. Missouri Pac. R. 
Co., 2'63 N.W. 694, 126 Neb. 493, 
96 A.L.R. 1. 

Or.—Shelley v. Portland Tug & 
Barge Co., 76 P.2d 477, 158 Or. 
377. 

Wash.—Clark v. Claremont Apart- 
ment Hotel Co., 141 P.'2d 403, 19 
Wash.2d 115. 

45. Ohio.—H. Blum & Co. v. Lan- 
dau, 155 N.E. li5-4, 23 Ohio App. 
426. 

Oontraot made pursuant to valid 
statute 

U.S.—Wilson & Co. v. N. L. R. B., 

C. C.A.8, 162 P.2d 310. 

46. Ariz.—Gates v. Arizona Brew- 
ing Co., 95 P.2d 49. 64 Ariz. 2166. 

Cah—Montaldo v, Hires Bottling Co., 
139 P.2d 666, 59 Cal.App.2d 642— 
Weber v. Nasser, App., 286 P. 10'74. 
Neb.—Rentschler v. Missouri Pac. 
R. Co., 253 N.W. 694, 126 Neb. 493, 
95 A.L.R. 1. 

47. U.S.—J. I. Case Co. v. N. L. R. 

B. , 64 S.Ct. '676, .321 U.S. 332, 88 
L.Ed. 762—Gatliff Coal Co. v. Cox, 

C. C.A.Ky., 142 F.2d 876—Illinois 
Cent. R. Co. v. Moore, C.C.A.Miss., 
112 F.2d 9,59, reversed on other 
grounds 61 S.Ct. 7'54, 312 U.S. 630, 
85 L.Ed. 1089. 

Cal.—Levy v. Superior Court in and 
for Los Angeles County, 104 P.2d 
770, 15 Cal.'2d 692, 129 A.L.R. 956. 
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rather than a contra ct of employment,48 but there 
may be collective bargaining of actual individual 
cmployments.^^Q A collective bargaining agreement 
is the joint and several contract of the members of 
the Union made by the officers of the union as their 
agents,^^ but a union representing the employees 
may also be considered as a principal of the con- 
tract.51 An employee is not entitled to notice of 
the negotiation of a collective bargaining contract 

by his representative.52 

As a general rule, the labor relations board, or 
other administrative agency created by labor rela¬ 
tions statutes, cannot make collective bargaining 
contracts or prescribe what shall be written in 
them,53 and it has no equitable powers to reform 
a contract made under its supervision.^^ Likewise, 
the court has no power to make a contract for the 

parties.^5 

A legally called and properly conducted strike 
does not constitute duress enabling the employer to 
repudiate or avoid an agreement entered into in set- 
tlement of the strike,®® even though the strike is 
called at the height of the employer’s busy season.®^ 
The fact that a contract is made with a labor or- 
ganization during the pendency of proceedings to 
restrain the employer from exerting pressure on the 
employees to join the organization does not render 
the contract invalid.®® 

An agreement may be modified by shortening the 


time for the termination of the agreement.®^ The 
practice of antedating contracts between the em¬ 
ployer and the labor organization is inappropriate to 
a fair and proper administration of the National 
Labor Relations Act.®® 

The principle, that a party contemplating rescis- 
sion must elect between that remedy and the course 
of pursuing his contract rights, applies to collec¬ 
tive bargaining agreements,®! and, where an em¬ 
ployer operates under a collective bargaining con¬ 
tract for a considerable period of time before at- 
tempting to repudiate it for duress, he thereby rati- 
fies the contract and loses the right to avoid it.®2 

An employer is entitled to demand a contract 
from the union,which will permit the employer to 
do business at a profit.®^ 

''Voluntary agreement/^ A contract negotiated 
with unorganized workers is not a ‘Voluntary agree- 
m-ent’^ within some labor relations statutes,®^ but 
the term ‘Voluntary agreement” means an agree¬ 
ment which is negotiated by representatives of the 
employees chosen without interference, restraint, or 
coercion on the part of the employer.®® 

Contract with improper represenfative, A con¬ 
tract entered into by an employer with an uncerti- 
fied union which professes to represent the major- 
ity of the employees, but in fact does not represent 
them, has been held not to be a valid collective con¬ 
tract under the labor relations statute,®® and, like- 


D.C.—Earle Restaurant v. 0’Meara, 
160 F.2cI 275. 

Ga.—Jones v. Hearst Consolidated 
Publications, 10 S.E.2d 761, 190 Ga. 
762. 

Kan.—Swart v. Huston, 117 P.2d 676, 
154 Kan. 182. 

N.J.—Blonder v. United Retail Em¬ 
ployees of Newark, Local No. 108, 
15 A.2d 826, 128 N.J.Eq. 41. 

Wash.—^Clark v. Claremont Apart- 
ment Hotel Co., 141 P.2d 403, 19 
Wash.2d 115. 

48. U.S.—J. I. Case Co. v. National 
Labor Relations Board, 64 S.Ct. 
576, 321 U.S. 332, 88 L.Ed. 762. 

49. D.O.—Earle Restaurant v. 
0'Meara, 160 F.'2d 276. 

50. N.J.—Local '60 of Industrial Un¬ 
ion of Maring and Shipbuilding 
Workers of America v. Welin Ba- 
vlt & Boat Corporation, 33 A.2d 
708, 133 N.J.Eq. 551—Dooley v. 
Lehigh Valley R. Co. of Pennsyl- 
vania, 21 A.'2d 334, 130 N.J.Eq. 75, 
afflrmed 26 A.2d 893, 131 N.J.Eq. 
468, certiorari denied Lehig‘h Val¬ 
ley R. Co. of Pennsylvanla v. Boo- 
ley, 63 S.Ct. 45, 317 U.S. 649, 87 
L.Ed, 623—Christiansen v. Local 
680 of Milk Brivers and Bairy Em¬ 


ployees of New Jersey, 10 A.2d 
168, 126 N.J.Eq. 608. 

51. U.S.—N. L. R. B. V. ICnoxville 
Pub. Co., C.C.A.6, 124 P.2d 875. 

Pa.—Madera v. Monongahela Ry. Co., 
Com.Pl., 9 Pay.L.J. 27. 

52. Cal.—Austin v. Southern Pac. 
Co., 123 P.2d 39, 50 Cal.App.2d 29'2. 

53. U.S.—N. L. R. B. v. Whittier 
Mills Co., C,C.A.5, 123 P.2d 725. 

54. N.T.—^United Baking Co. v. Bak- 
ery and Confectionery Workers' 
Union, Local 221, 14 N.T.S.2d 74, 
267 App.Div, 501. 

55. U.S.—Gaskill v. Roth, C.C.A. 
Neb., 151 P.2d 366, certiorari de¬ 
nied 66 S.Ct. 89,6, 327 U.S. 798, 90 
L.Ed. 1024, rehearing denied 66 S. 
Ct. 975, 3'28 U.S. 876. 90 L.Ed. 1645. 

56. N.T.—^Wasserstein v. Beim, 294 
N.Y.S. 439, 163 Misc. 160. 

Threat of strike 

U.S.—^Howard v. Thompson, B.C.Mo., 
72 F.Supp. 696. 

57. N.T.—^Wasserstein v. Beim, 294 
N.Y.S. 439, 163 Misc. 160. 

58. U.S.—Consolidated Edison Co. 
of New York v. N. L. R. B., N.T., 
69 S.Ct. 206, 306 U.S. 197, 83 L.Ed. 
126. 


59. U.S.—N. L. R. B. v. Pacific 
Greyhound Lines, C.C.A.9, 106 F.2d 
867. 

60. B.C.—International Ass'n of 
Machinists, Tool and Bie Makers 
Lodge No. 35, v. N. L. R. B., 110 
F.2d 29, 71 App.B.C. 175, affirmed 
'61 S.Ct. 83, 311 U.S. 72, 8'5 L.Ed. 
60, rehearing denied 61 S.Ct. 314, 
311 U.S. 729, 86 L.Ed. 474. 

6:1. N.Y.—Bubinsky v. Blue Bale 
Bress Co., 292 N.Y.S. 898, 162 Misc. 
177. 

62. Oal.—Pearson Candy Co. v. 
Waits, 165 P.'2d 674, 2'7 Cal.2d 615. 

N.Y.—Granata v. Ira S. Bushey & 
-Sons, 63 N.Y.S.2d 47, 270 App.Biv. 
1026—Wasserstein v. Beim, 294 N. 
Y.S. 439, 163 Misc. 160. 

63. U.S.—^N. L. R. B. v. Lion Shoe 
Co., C.C.A.1, 97 P.2d 448. 

64. Cal.—^Nutter v. City of Santa 
Monica, 168 P.2d 741, 74 Cal.App. 
2d 292. 

65. Cal.—Nutter v. City of Santa 
Monica, supra. 

66. U.S.—^N. L. R. B. v. McGough 
Bakeries Corp., C.C.A.'5, 153 P.2d 
420. 

N.Y.—^Busch Jewelry Co. v, United, 
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wise, a contract with an employer dominated union 
is invalid under such. statutes.^'? 

§ 28(38). - Duty to Enter into Contract 

As a genera! rule, the labor reiations statutes do 
not compel the employer or the employees to enter Into a 
contract or agreement under the collective bargalnlng 
process, but they contemplate that contracts or agree- 
ments wlll be reached as a resuit of collective bar- 
gaining. 

As a general rule, the labor reiations statutes do 
not compel the employer or the employees to enter 
into a contract or agreement under the collective 
bargaining process, or to"agree in all particu- 
lars,®9 but the objective of such statutes is the mak- 
ing of contracts between employers and labor or- 
ganizations,'^^ and they contemplate that contracts 
or agreements will be reached as a resuit of col¬ 
lective bargaining.'^! 


§ 28(39) 

§ 28(39). - Form of Contract; Signature 

Generally, once an agreement has been reached be¬ 
tween the employer and the representative of the em¬ 
ployees, a good falth compliance with the collective 
bargalnlng provisions of labor reiations statutes re¬ 
quires that the agreement be reduced to writing. The 
agreement need not be signed by each individual em- 
ployee. 

Generally, once an agreement has been reached 
between the employer and the representative of the 
employees, a good faith compliance with the col¬ 
lective bargaining provisions of labor reiations stat¬ 
utes requires that the agreement be reduced to writ¬ 
ing,'^2 and the employer is not free to refuse to em- 
body the agreement in a signed contract.'^3 state- 
ment by the employer that he will not sign a writ- 
ten contract with the employees’ representative con- 
stitutes a refusal to bargain collectively,'^^ even 
though at ,the time of the statement no understand- 
ing as to the terms of the agreement has been 


Retail Employees' Union, Local 
830, 10 3Sr.T.S.2d 519, 170 Misc. 482. 

67. U.S.—N. L. R. B. v. Pacific 
Greyhound Lines, C.C.A.9, 106 F.2d 
867—Hamilton-Brown Shoe Co. v. 

N. L. R. B., C.C.A.8, 104 P.'2d 49. 

Who may act as representative see 
supra § 28 (26). 

68. U.S.—H. J. Heinz Co. v, N. L. R. 

B. , 61 S.Ct. 320. 311 U.S. 614, 85 
L.Ed. 309—N. L. R. B. v. Jones & 
Laughlin Steel Corporation, 67 S. 
Ct. 615, 301 U.S. 1, 81 L.Ed. 893, 
108 A.L.R. 1352—Timken Roller 
Bearing Co. v. N. L. R. B., C.C.A. 
6, 161 F.2'd 949—Farmers Grain 
Co. V. Toledo, P. & W. R. R., C.C. 

A.I11.. 158 F.2d 109—N. L. R. B. 
V. Montgomery Ward & Co., C.C.A. 
9, 133 F.2d 676, 146 A.L.R. 104*5 
—N. L. R. B. V. P. Lorillard Co., 

C. C.A.6, 117 F.2d 921, reversed on 
other grounds 62 S.Ct. 39'7, 314 U. 
S. 512, 86 L.Ed. 380—N. L. R. B. 
V. Lightner Pub. Corporation of 
Illinois, C.C.A.7, 113 F.2d 621—N. 
L. R. B. V. Sunshine Mining Co., 
C.C.A.9, 110 P.2d 780, certiorari de- 
nied Sunshine Mining Co. v. N. L. 

R. B., 61 S.Ct. 447, 312 U.S. 678, 85 
L.Ed. 1118, rehearing denied 61 

S. Ct. 619, 812 U.S. 713, 85 L.Ed. 
1144—-Globe Cotton Mills v. N. L. 
R. B., C.C.A.5, 103 P.2d 91—N. L. 
R. B. V. Bell Oil & Gas Co.. C.C. 
A.5, 91 F.2d 509, rehearing denied 
93 F.2d 1010—Malone v. Gardner, 
C.C.A.W.Va., 62 P.2d 1'5. 

Mass.—Hamer v. Nashawena Mills, 
52 N.E.2d 22, 315 Mass. 160. 

N.T.—New York State Labor Reia¬ 
tions Bd. V. Charles C. Loehmann 
Corp., 66 N.Y.S.2d 486, 269 App. 
Div. 666. 

69. U.S.—N. L. R. B. v. Knoxville 
Pub. Co., C.C.A.6, 124 F.2d 8T5. 

N.Y.—^New York State Labor Reia¬ 


tions Bd. V. Charles C. Loehmann 
Corp., 56 N.Y.S.'2d 48*5, 269 App. 
Div. 5'66. 

Closed Shop 

Employer is not re^uired to reach 
an agreement with the union on the 
issue of the closed shop.—N. L. R. B. 
V. Winona Textile Mills, C.C.A.8, 160. 
F.2d 201. 

70. U.S.—Consolidated Edison Co. 
of New York v. N. L. R. B., N.Y., 
'59 S.Ct. 206, 305 U.S. 197, 83 L.Ed. 
126—Timken Roller Bearing Co. v. 

N. L. R. B., O.C.A.6, 161 F.2d 949. 

71. U.S.—Timken Roller Bearing 
Co. V. N. L. R. B., supra—^N. L. R. 

B. V. Montgomery Ward & Co., C. 

O. A.9, 133 P.2d 676, 146 A.L.R. 
1045—N. L. R. B. V. Highland Park 
Mfg. Co., C.C.A.4, 110 P.2d 632. 

72. U.S.—^N. L. R. B. v. Montgomery 
Ward & Co., C.O.A.9, 133 F.2d 676, 
146 A.L.R. 1045—^Wilson & Co. v. 
N. L. R. B., C.C.A.8, 115 F.2d 759— 
Continental Oil Co. v. N. L. R. B., 

C. O.A.10, 113 P.2d 473, case re- 
manded '61 S.Ct. 861, 313 U.S. '212, 
85 L.Ed. 1292—H. J, Heinz Co. v. 
N. L. R. B., C.C.A.6, 110 F.2d 843, 
affirmed 61 S.Ct. 320, 311 U.S. 614, 
85 L.Ed. 309. 

Both sides have the duty to em- 
body the basis of the agreenaent in 
a contract as specific and definite as 
possible.—Globe Cotton Mills v. N. 
L. R. B., C.C.A.6, 103 P.2d 91. 

73. U.S.—H. J. Heinz Co. v. N. L. 
R. B., 61 S.Ct. 320, 311 U.S. 514, 
85 L.Ed. 309—Timken Roller Bear¬ 
ing Co. V. N. L. R. B., C.C.A.6, 161 

P. 2d 949—Gatliff Coal Co. v. Cox, 
C.C.A.Ky., 152 F.2d 52—N. L. R. B. 
V. American Creosoting Co., C.C. 
A. 6, 139 P.2d 193, certiorari de¬ 
nied 64 S.Ct. 9,37, 321 U.S. 797, 88 
L.Ed. 1086—N. L. R. B. V.- Mont¬ 
gomery Ward & Co., C.C.A.9, 133 
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P.2a 676, 146 A.L.R. 1045—17. L. 
R. B. V. National Seal Corporation, 
C.C.A.2, 127 P.2d 776—N. L. R. B. 
V. Knoxville Pub. Co., C.C.A.6, 124 
P.2d 875—N. L. R. B. v. Blanton 
Co.. C.C.A.8, 121 P.2d 564—Inland 
Lime & Stone Co. v. N. L. R. B., 
C.C.A.7, 119 P.2d 20—Bethlehem 

Shipbuilding Corporation Limited 
v. N. L. R. B., C.C.A.1, ,114 P.2d 
930, certiorari dismissed Bethle¬ 
hem Building Corporation v. N. L. 
R. B., 61 S.Ct. 448, 312 U.S. 710, 
85 L.Ed. 1141—N. L. R. B. v. Sun¬ 
shine Mining Co., 'C.C.A.9, 110 F. 
*2d 780, certiorari denied Sunshine 
Mining Co. v. N. L. R. B., 61 S.Ct. 
447, 312, U.S. 678, 85 L.Ed. 1118, 
rehearing denied 61 S.Ct. 619, 312 
U.S. 713, 85 L.Ed. ,1144—N. L. R. 
B. V. Hi.ghland Park Mfg. Co., C.C. 
A.4, 110 P.2d 632—Art Metals 

Const. Co. V. N. L. R. B., C.C.A.'2, 
. 110 P.2d 148—Cox V. Gatliff Coal 
Co., p.C.Ky., 69 P.Supp. 88'2. 

Mass.—Hamer v. Nashawena Mills, 
62 N.E.2d 22. 315 Mass. 160. 

N.Y.—New York State Labor Reia¬ 
tions Board v. Roosevelt Chevrolet 
Co., 30 N.Y.S.2d 381, 177 Misc. 468. 
Before the rule was settled it was 
held in some cases that the employer 
could properly refuse to sign a writ- 
ten agi'eement.—Stewart Die Casting 
'Corporation v. N. L. R. B., C.C.A.7, 
114 P.2d 849, certiorari denied 61 
S.Ct. 449, 312 U.S. 680, 85 L.Ed. 1119 
—M. H. Ritzwoller Co. v. N. L. R. 
B.. C.'C.A.7, 114 F.2a 432—Fort 

Wayne Corrughted Paper Co. v. N. 
L. R. B., C.C.A.7. 111 F.2d 869—In¬ 
land Steel Co. V. N. L. R. B., C.C.A. 
7, 109 P.2d 9. 

74. U.S.—N. L. R. B. v. Scullin 
Steel Co.. C.C.A.8, 161 F.2d 143— 
N. L. R. B. V. Montgomery Ward 
& Co., C.C.A.9, 133 F.2d 676, 146 
A.L.R. 1045—N. L. R. B. v. Nation- 



MA8TEB AND SERVANT 


56 O.J.S. 


§ 28(39) 

reached.'^^ The purpose of a written agreement is 
to provide a statement of principies and rules for 
the orderly government of the emplo 3 ^er-employee 
relationship in the future.'^ ® 

The contract need not be signed by each indi- 
vidual employee.'^^ agreement between an as- 

sociation of employers and a labor organization 
need not be signed by the individual members of the 
association/S and a contract provision stating that 
it miist be so signed may be waived where the par¬ 
ties recognize the validity of the contract and fully 
perform their obligations under it for a considera- 
ble period of time.'^^ 

§ 28(40). - Validity or Propriety of 

Terms 

In the absence of a statute otherwlse provldlng, no 
particular terms need be included in the collective bar- 
gaining contract. A closed-shop or a unlon-shop pro¬ 
vision may be included in the contract uniess such a 
provision is prohibited by statute. 


In the absence of a statute otherwise providing, 
no particular terms or provisions need be included 
in the collective bargaining contract between the 
employer and the employees,®® but, where the em- 
ployer is a public utility, it has been held that both 
the Union and the employer must take into account 
the reasonable needs of the public.^i Various pro¬ 
visions in collective bargaining contracts have been 
held to be valid,^2 including provisions for senior- 
ity rights,S3 provisions respecting^ the number of 
men to be emploj^ed,^^ provisions which prohibit the 
employer from using materials made up by nonunion 
labor,provisions which prohibit the employer 
from giving work to a firm which employs nonun¬ 
ion labor,85 provisions which give the union the 
right to call a strike in order to prevent the em¬ 
ployer from doing worjc for another against whom 
a strike is pending,87 and provisions in which the 
employees surrender the right to strike.88 Provi¬ 
sions for arbitration of disputes have been held to 
be valid,89 but they have also been held to be in- 


al Seal Corp., C.C.A.2, 1'27 F.2d 776 
—N. L. R. B. V. Highland Park 
Mfg. Co., C.C.A.4, 110 F.2d 632. 

75. U.S.—‘N. L. R. B. v. Register 
Pub. Co., C.C.A.9, 141 F.2d 156— 
N. L, R. B. V. Highland Park Mfg. 
Co., C.C,A.4, 110 P.2d 632. 

Euteriagr luto uegotiatious with 

reservation not to reduce an agree¬ 
ment to writing or sign it is not 
bargaining in good faith.—N. L. R. 
B. V. Barrett Co., C.C.A.'7, 135 F.2d 
9'59. 

76. U.S.—N. L. R. B. v. Highland 
Park Mfg. Co., C.C.A,4, 110 P.2d 
'632. 

77. D.O.—Earle Restaurant v. 
0’Meara, 160 P.2d 275. 

78. Mass.—National Overall Dry 
Cleaning Co. v. Yavner, '73 N.E.2d 
744. 

AccLulescence in vevision of contract 
Where an employer acquiesces in 
the revision of a contract made by 
the employers' association with the 
Union, and ratifies the agreement by 
his conduct, it is unnecessary that 
he give express assent thereto.—H. 
Blum & Co. V. Landau, 156 N.E. 154, 
'23 Ohio App. 426. 

79. Mass.—^National Overall Dry 

Cleaning Co. v. Yavner, 73 N.E.2d 
744. 

80. U.S.—N. L. R. B. V. Whittier 
Mills Co., C.C.A.'5, 123 F.2d 72^. 

81. Kan.—Chicago, B. & Q. R. Co. v. 
Reed, 217 P. 322, 114 Kan. 190. 

82. N.Y.—B.ernstein v. Madison 

Baking Co., 38 N.Y.S.'2d 811, 186 

> Misc. 474. 

63 C.J. p 671 note 43* 


Antlcipatlon of tLnauthoxlzed work 
stoppages 

It is consistent with the princi- 
ple of mutuality to anticipate unau- 
thorized stoppages by groups of em¬ 
ployees and, by providing for the ad- 
justment of such complaints, to de- 
prive the employer of the right to 
treat these incidents as an excuse 
for abrogating the contract.—Dubin- 
sky V. Blue Dale Dress Co., '292 N.Y. 
S. 898, 162 Misc, 177. 

XXnlon offlcers on employer^s prem- 
ises 

A contract providing that union 
oflGLcers may talk to union employees 
on premises of employer is not un- 
lawful.—Hotel «& Restaurant Em¬ 
ployees Intern. Alliance v. Green- 
wood. Ala., 30 So.2d 696, certiorari 
denied 68 S.Ct. 349, 

83. U.S,—N. L. R. B. v. Thompson 

Products, C.C.A.6, 162 F.2d 28'7. 
Colo.—Capra v. Local Lodge No. 273 
of Brotherhood of Locomotive 
Firemen and Enginemen, 76 P.2d 
738, 102 Colo. 63. 

Conn.—Boucher v. Godfrey, 178 A. 
655, 119 Conn. 622. 

Mich.—Hartley v. Brotherhood of 
Railway and Steamship Clerks, 
Preight Handlers and Station Em¬ 
ployees, 277 N.W. 885, 283 Mich. 
' 201 . 

N.C.—Coley v. Atlantic Coast Line 
R. R., 19 S.E,2d •1'24, 221 N.C. 66. 
Ohio,—Hess v. .Trailer Co. of Amer¬ 
ica, 17 Ohio Supp. 39. 

Pa.—Madera v. Monongahela Ry. 

Co., Com.Pl., 9 Fay.L.J. 2'7. 
Preferred senlorlty for union officere 
Labor contract provision for top 
or preferred seniority for union offl- 
cers and other officials is not arbi- 
trary.—Gauweiler v. Elastic Stop 
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I Nut Corp. of America, C.C.A.N.J., 

I 162 P.2d 448. 

84. Number of Street car operatlves 
Where a municipality has not ex- 

ercised its rcgulatory powers con- 
cerning the number of operatives to 
be used in the operation of Street 
cars within its confines, a trade Un¬ 
ion and a Street railway company 
may contract in respect thereto.— 
Des Moines City Ry. Co. v. Amalga- 
mated Ass’n of Street & Electric Ry. 
Employees of America, Division 441, 
of Des Moines, 213 N.W. 264, 204 
lowa 1195. 

85. N.Y.—Maisel v. Sigman, 205 N. 
Y.S. 807, 123 Misc. 714. 

88. N.Y.—Maisel v. Sigman, supra 

87. N.Y.—Maisel v. Sigman, supra. 

88. U.S.—^Western Union Telegraph 
Co. V. N. L. R. B., C.C.A.2, 113 F.2d 
99'2. 

89. Ala.—Bell V. Western Ry. of 
Alataama, 1'53 So. 434, 228 Ala. 3'28, 
followed in Keller v. Western Ry. 
of Alabama, 153 So. 441, 228 Ala. 
336. 

N.Y.—Application of Devery, 41 N.Y. 
iS.2d 293, 266 App.Div. 213, affirmed 
165 N.E.2d 370, 292 N.Y. 596. 

Pa—Campbell v. Industrial Union of 
Marine & Shipbuilding Workers 
of America, Com.Pl., 33 Del.Co. 
204. 

Tex.—Cousins v. Pullman Co., Civ. 

App., 7'2 S.W.'2d 366. 

Agreement fizing time for award 
Under Railway Labor Act, 45 U.S. 
C.A. § 1'51 et seq, providing for the 
prompt and orderly settlement of 
all disputes concerning rates of pay 
or working conditions and that arbi¬ 
tration agreement should fix a period 
within which ai*bitrators sHbuId 
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valid under the common law^® and under statutes.^i 
The parties have a right to provide for the modifi- 
cation of the agreement if modification i$ necessary 
to comply with the terms of a subsequent certifica- 
tion of the bargaining agency by the labor relations 
board.92 A contract which operates retroactively 
so as to require the discharge of union members 
who did not maintain their membership before the 
execution of the contract has becn held not to be 
valid.^3 An agreement between the employer and 
the bargaining representative that employees who 


§ 28 ( 40 ) 

■ are not members of the union may bargain indi- 
vidually with the employer is ,void under the Na¬ 
tional Labor Relations Act.^^ 

Checkoff of union dues as a valid provision of a 
collective bargaining agreement is considered infra 
§ 103. 

Closed shop or union shop. In the absence of a 
statute otherwise providing, a closed-shop^S or un- 
ion-shop96 contract negotiated by the exclusive bar¬ 
gaining ;-epresentative of the employees has been 


make and file an award, the provi¬ 
sion reQuirinff a time limit to be set 
forth in the agreement is nianda- 
tory.—Brotherhood of Hailway and 
Steamship Clerks, Freight Handlers, 
Express and Station Employees v. 
Norfolk Southern Ry. Co., C.C.A.N. 
C., 143 F.2d 1015, 154 A.L.R. 1385— 
Atchison, T. & S. F. Ry. Co. v. Broth¬ 
erhood of Locomotive Firemen and 
Enginemen, C.C.A.7, 26 F.2d 413. 
‘‘Contract pertaining to labor” 

A collective bargaining agreement 
whose function is to lay down rela¬ 
tive duties or obligations to be ob- 
served between employer and union, 
and which contempiates that con¬ 
tract of hiring shall be a distinet 
and separate transaction, is not a 
"contract pertaining to labor" within 
statute providing that statutes with 
respect to arbitration shall not apply 
to contracts pertaining to labor; it 
does not become a contract pertain¬ 
ing to labor by the fact that the, 
agreement and arbitration award 
based thereon provide that employer 
should reSmploy certain specified un¬ 
ion members.—Levy v. Superior 
Court in and for Los Angeles Coun- 
ty, 104 P.2d 770, 15 Cal.2d 692, 129 A. 
L.R. 956. 

90. Ariz.—Gates v. Arizona Brewing 
Co., 95 P.2d 49, '54 Ariz. 266. 

91. Ariz.—Gates v. Arizona Brew¬ 
ing Co., supra. 

92. Mass.—Sanford v. Boston Edi¬ 
son Co., 64 N.E.2d 631, 319 Mass. 
'55. 

93. U.S.—Colonie Fibre Co. v. N. L. 

R. B., C.C.A.2, 163 P.2d 65. 

94. Wis.—International Union, 
United Auto. Aircraft & Agr. Im- 
plement Workers of America, Lo- 
cal 180, CIO, V. X I. Case Co., 26 
N.VX2d 305, 250 Wis. 63. 

95. U.S.—Richwood Clothespin & 
Dish Workei”s Union v. National 
Labor Relations Board, 141 F.2d 
87, amrrned 65 S.Ct. 238, 323 U.S. 
248, 89 L.Ed. 216—Wallace Corpo¬ 
ration V, N. L. R. B., 141 P.2d 87, 
affirmed 65 S.Ct. 238, 823 U.S. 248, 
89 L.Ed, 216, rehearing denied 65 

S. Ct. 682, 324 U.S. 885, 89 L.Ed. 
1435—M and M Wood Working Co. 

56 C.J.S.-13 


V. N. L. R. B., C.C.A.9, 101 P.2d 
938. 

Ala.—Hotel & Restaurant Employees 
Intern. Alliance v. Greenwood, 30 
So.2d 696, certiorari denied 68 S. 
Ct. 349. 

Colo.—Denver Local Union No. 13 of 
International Brotherhood of 
Teamsters, Chauffeurs, Stablemen, 
and Helpers of America v. Perry 
Truck Lines, 101 P.’2d 436, 106 
Colo. 25. 

Fla.—International Ass'n of Machin- 
ists V. State ex rei. Watson, 15 So. 
2d 485, 153 Fla. 672. 

N.T.—Williams v. Quili, 12 N.B.2d 
547, 27'7 N.Y. 1, appeal dismissed 
58 S.Ct. 6'50, 303 U.S. 621, 82 L.Ed. 
,1085—Farulla v. Ralph A. Freund- 
lich, Inc., 277 N.T.S. 47, 163 Misc. 
738—Triboro Coach Corporation v. 
New York State Labor Relations 
Board, 22 N.Y.S.2d 1013, affirmed 
'27 N.Y.S.2d 83, 261 App.Div. 636, 
affirmed 36 N.B.2d 315, 286 N.Y. 
314, 144 A.L.R. 410, motion de,- 
nied 39 N.E.2d 2'76, 287 N.Y. 647, 
144 A.L.R. 410—Domanick v. Tri¬ 
boro Coach Corporation, 18 N.Y.S. 
2d 650. 

Pa.—Brown v. Lehman, 16 A.2d 613, 
141 Pa.Super, 467. 

63 C.X p 671 note 45. 

Contract, written by arbitrator 
pursuant to agreement between sin- 
gle labor union and about three- 
fourths of manufacturers in certain 
industry to submit certain disputes 
to arbitration in form determined by 
regional labor board, was held not to 
violate National Industrial Recovery 
Act because of provision for closed 
shop.—Farulla v. Ralph A. Preund- 
lich, Inc., 274 N.Y.S. '70, 152 , Misc. 
761. 

Bxoluding nonunlon men from entire 
industry 

Labor organizations may contract 
with employer even to the extent of 
excluding others from the entire in¬ 
dustry who are not union men.— 
Bucko V. Murray, 11 N.Y.S.2d 402, 
170 Misc. 902, affirmed 16 N.Y.S.2d 
537, 258 App.Div. 867, appeal denied 
17 N.Y.S.2d 866, 258 App.Div. 943, 
affirmed 28 N.E.2d 35, 283 N.Y. 634. 
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Statute invalldatlng promlse to Joln 
labor organization 
'The statutory provision, declaring 
employee's promise "to join or to re- 
main a member of a labor organiza¬ 
tion" contrary to public policy, does 
not prohibit promise to join inde- 
pendent labor union, although term 
"labor organization," taken by it- 
self, is broad enough to refer to ei- 
ther company union or independent 
Union, as purpose of statute contain- 
ing such provision was to prohibit 
company unions and mterference by 
employers with collective bargaining 
by employees.—Shafer v. Registered 
Pharmacists Union Local 1172, 106 
P.2d 403, 16 Cal.2d 379. 

Statute prohibitiug iutimidatiou 
Where labor union, acting within 
the scope of its authority, exeeuted 
a closed-shop agreement with manu- 
facturing association, the certifled 
union's solicitation to nonmembers 
to become members of union in or- 
der to continue their employment 
was within the permlssible area of 
economic confiict and did not violate 
statute prohibiting use of intimida- 
tion or force to prevent a person 
from entering into or continuing in 
the employment of any person.— 
Hamer v. Nashawena Mills, 62 N.E. 
2d 22, 315 Mass. 160. 

96. Or.—Markham & Callow v. In¬ 
ternational Woodworkers of Amer¬ 
ica, Lumber & Sawmill Workers 
Union, 135 P.'2d 727, ;i'70 Or. 517. 
Pa,—Roberts v. Penn Tobacco Co., 
Com.Pl., 34 Luz.Leg.Reg. 237. 

Men subseg.nently employed 

(1) Contract between employer 
and labor organization, requiring 
as a condition of employment mem¬ 
bership in the organization with re¬ 
spect to all men subsequently em¬ 
ployed was valid.—N. L. R. B. v. 
Electric Vacuum Cleaner Co., C.C.A. 
6, 120 P.2d 611, reversed on other 
grounds 62 S.Ct. 846, 316 U.S. 685, 
86 L.Ed. 1120, rehearing denied 62 
S.Ct. 1038, 31'6 U.S. '708, 86 L.Ed. 
1775. 

(2) Provision of contract between 
employer and labor organization ex- 
empting from requirement of union 
membership older employees whose 
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held to be valid, but such a contract has also been 
held to be illegal.97 Qosed-shop contracts, as af- 
fected by public policy, are considered in Contracts 
§ 267. 

Where the validity of such an agreement is up- 
held, an employer may properly agree to a closed 
shop^s or Union shop,99 and, where the employees 
are not members o£, or represented b}»-, any collec¬ 
tive bargaining agency, the employer may agree 
with an outside union to operate a union shop.^ 
The provision of the National Labor Relations Act, 
29 U.S.C.A. § 158 (3), that nothing in the act or 
any other statute of the United States shall pre- 
clude an employer from making an agreement with 
a labor organization requiring membership therein 
as a condition of employment, at least prior to the 
amendment of such statute, was held not to confer 
authority to enter into a closed-shop agreement but 
merely to remove what otherwise might be consid¬ 
ered restrictions on such an agreement.^ In con- 


sidering the question whether a closed-shop agree¬ 
ment in a war industry in time of war hinders the 
war effort and should not be upheld, the operation 
of the agreement must be viewed as a whole.^ 

In order that a closed-shop or union-shop agree¬ 
ment may be valid under some labor relations stat- 
utes, the labor organization must be one which is 
not established, maintained, or assisted by any un- 
fair labor practice, and one which is the repre- 
sentative of a majority of employees in the unit 
when the agreement is made.^ Thus, a closed-shop 
or union-shop agreement with a union assisted or 
dominated by the employer,^ or with an uncertified 
union which do es not represent the majority of em¬ 
ployees in the appropriate bargaining unit,6 is in- 
valid, but, if the union properly represents the em¬ 
ployees, the agreement is not invalidated by the 
fact that the union has not been certified by the la¬ 
bor relations board.'^ The employer has the legal 
duty to reject the demands for a closed-shop by 


unwillingness to join the labor or¬ 
ganization was preventing the set- 
tlement of a strike did not affect the 
validity of the contract.—^N. L. R. B. 
V. Electric Vacuum Cleaner Co., su¬ 
pra. 

Preferen.ce of emplcymeut 
A steamship company’s contract to 
give preference of employment to 
members of seanien’s union, of 
which majority of company’'s em¬ 
ployees were members, was valid.— 
Waterman Steamship Corporation v. 
N. L. R. B., C.C.A.'5, 103 F.2d 157, 
certiorari granted N. L. R. B. v. Wa¬ 
terman S. S. Corporation, 60 S.Ct. 95, 
308 U.S. 634, 84 L.Ed. 450, reversed 
on other grounds 60 S.Ct. 493, 309 
U.S. 206, 84 L.Ed. 704, rehearing de- 
nied 60 S.Ct. 611, 309 TJ.S. 696, 84 L. 
Ed. 1036. 

97. N.J.—International Ticket Co. 
V. Wendrich, 193 A. 808, 122 N. 
J.Eq. 222, affirmed 196 A. 474, 123 
N.J.Eq. 172. 

98. U.S.—N. L. R. B. v. Clinton 
Woolen Mfg. Co., C.C.A.6, 141 P. 
'2d 753—N. L. R. B. v. Liou Shoe 
Co., C.C.A.1, 9'7 P,2d 448. 

Mass.—Hamer v. Nashawena Mills, 
52 N.B.2d 22, 315 Mass. 160. 

A partlal oiosed-shop provision in 
agreement with employees’ associa- 
tion did not show discrimination 
against union, particularly where 
employer offered union a closed-shop 
provision which union was unable or 
unwilling to accept.—N. L. R. B. v. 
Algoma Plywood & Veneer Co., C.C. 
A.7, 121 P.2d 602. 

99. Or.—Stone Logging & Contract- 
ing Co. V. International Woodwork- 
ers, of America, Columbia Dis- 
trict Council No. 5, 13'5 P.2d 759, 
1'71 Or. 13. 


1. 111.—Schuster v. International 

Ass’n of Machinists, Auto Mechan- 
ics Lodge No. 701, 12 N.E.2d 50, 
293 Ill.App. 177. 

Wis.—United Shoe Workers of Amer¬ 
ica, Local 132, V. "Wisconsin Labor 
Relations Board, 279 N.W. 37, 227 
Wis. '569—^American Purniture Co. 
V. I. B. of T. C. and H. of A., 
Chauffeurs, Teamsters and Help- 
ers Gereral Local No, 200 of Mil- 
waukee, 268 N.W. 2*60, 222 Wis. 
338, 106 .^.L.R. 336. 

Wis.—^International Broth. of 
Paper Makers, Local No. 66, A. P. 
of L. V. Wisconsin Employment 
Relations Bd., 24 N.W.‘2d 672, 249 
Wis. 362—^International Brother- 
hood of Electrical Workers, Local 
No. 953, A. P. of L., v. Wisconsin 
Employment Relations Board, 15 
N.W.2d 823, 245 Wis. 532. 

3. Pia.—International Ass’n of Ma¬ 
chinists V. State ex rei. Watson, 16 
So.2d 485, 153 Pia. 672. 

4. U.S.—N. L. R. B. V. John Engel- 
horn & Sons, C.C.A.3, 134 P.2d 653. 

D.C.—N. L. R. B. V. McKesson & 
Robbins, 121 F.2d 84, 74 App.D.C. 
28, certiorari denied McKesson & 
Robbins v. N. L. R. B., '62 S.Ct. 
138, 314 U.S. 6'74, 86 L.Ed. '639— 
Warehousemen’s Union, Local 117, 
International Brotherhood of 
Teamsters, Chauffeurs, Stablemen 
& Helpers of America afRliated 
with American Pederation of La¬ 
bor V. N. L. R. B., 121 P.2d 84, 74 
App.D.C. 28, certiorari denied 
Warehousemen’s Union Local 1T7, 
International Brotherhood of 
Teamsters, Chauffeurs, Stablemen 
and Helpers of America v. N. L. 
R. B., 6'2 S.Ct. 138, 314 U.S. 674, 
86 L.Ed. 539—International Ass’n 
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of Machinists, Tool and Die Mak¬ 
ers Lodge No. 35 v. N. L. R. B., 
110 P.2d 29, 71 App.D.C. 175, af- 
firmed 61 S.Ct. 83, 311 U.S. 72, 85 
L.Ed. 50, rehearing denied 61 S.Ct. 
314, 311 U.S. 729, 85 L.Ed. 474. 
Or.—Stone Logging & Contractlng 
Co. V. International Woodworkers 
of America, Columbia District 
Council No. '5, 135 P.2d 769, 171 Or. 
13. 

5. U.S.—Richwood Clothespiii & 
Dish Worker’s Union v. N. L. R. 
B., 65 S.Ct. 238, 323 U.S. 248, 89 
L.Ed. 216—^Wallace Corp. v. N. L. 

R. B., 65 S.Ct. 238, 323 U.S. 248, 
89 L.Ed. '216, rehearing denied 65 

S. Ct. 682, 3'24 U.S. 885, 89 L.Ed. 
143'5—N. L. R. B. v. Electric Vacu¬ 
um Cleaner Co., '62 S.Ct. 846, 315 

U. S. 685, 86 L.Ed. 1120, rehearing 
denied 62 S.Ct 1038, 316 U.S. 708, 
86 L.Ed. 1775—N. L. R. B. v. J. 
Greenebaum Tanning Co., C.C.A.7, 
110 P.2d 984, certiorari denied J. 
Greenebaum Tanning Co. v. N. L. 
R. B., 61 S.Ct. 18, 311 U.S. 662, 
85 L.Ed. 424. 

6. U.S.—N. L. R. B. V. McGough Ba- 
keries Corp., C.C.A.5, 153 P.2d 420, 

Cal.—Park & Tilford Import Corp. 

V. International Broth. of Team¬ 
sters Chauffeurs, Warehousemen 
and Helpers of America, Local No. 
848, A. P. of L., 165 P.2d 891, 27 
Cal.2d 599, 162 A.L.R. 1426. 

Mass.—R. H. White Co. v. Murphy, 
38 N.E.'2d 6815 , 310 Mass. 510. 

N.J.—Eastwood-Nealley Corporation 
V. International Ass’n of Machin¬ 
ists, Dist. No. 4-7, 1 A.2d 477, 124 
N.J.Eql. 274. 

N.Y.—Johnson v. Bee Line, 28 N.T.S. 
2d 18. 

7. U.S.—M and M Wood Working 
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a Union whicli does not represent the majority of 
the employees in the bargaining unit.^ The fact 
that a majority of employees are members of a la¬ 
bor organization does not authorize the organiza- 
tion to make a closed-shop agreement unless it is 
authorized to engage in collective bargaining.9 The 
labor relations board has the power to determine the 
right of the union to bind all of the employees to 
a closed-shop or union-shop contractio An employ- 
er is not required to enter into a closed-shop agree¬ 
ment under which the employer knows that dis- 
criminatory discharges of employees who were 
members of another union are bound to occuri^ 

A provision that the union will not, in future ne- 
gotiations, demand a closed-shop, where a closed- 
shop is authorized by statute, has been held to be in- 

validi^ 

§ 28(41). - Construction and Operation 

a. In general 


b. Arbitration 

c. Closed shop or union shop 

d. Discharge and layoff 

e. Seniority rights 

a. In G-eneral 

Generally, a collective bargaining contract !s sub- 
ject to the same rules of Interpretation as other con- 
tracts. The contract creates enforceable rights and is 
binding on both parties. 

Generally, a collective bargaining contract be- 
tween employers and employees is subject to the 
same rules of interpretation as other contracts.^3 
The contract should be realistically construed,^^ and 
it shpuld be broadly construed so as to accomplish 
its evident aims.^S The court, in construing the 
agreement, must endeavor to ascertain the substan- 
tial intent of the parties as expressed by the lan- 
guage employed by them,^® and the construction of 
the contract by the parties themselves should be 


Co. V. Plywood & Veneer Workers 
Local Union No. 102, D.O.Or., 23 F. 
Supp. 11. 

8. Cal.—Park & Tilford Import 
Oorp. V. International 'Broth. of 
Teamsters, Chauffeurs, Warehouse- 
men and Helpers of America, Lo- 
cal No. '848, A, F. of L., 165 P.2d 
891, 27 Cal.2d 599, 162 A.L.R. 1426. 

9. U.S.—N. L. R. B. V. Mason Mfg. 
Co., C.C.A.9, 126 F.2d 810. 

10. Or.—Stone Logging & Contract- 
ing Co. V. International Wood- 
workers of America, Columbia 
District Council No. 5, 135 P.2d 
?59, 171 Or. 13. 

11. U.S.—^Wallace Corp. v. N. L. 

R. B., 65 S.Ct. 238, 323 U.S. 248, 
89 L.Ed. 216, rehearing denied 65 

S. Ct. 682, 324 U.S. 885, 89. L.Ed. 
1435. 

12. U.S.—N. L. R. B. V. National 
Licorice Co., C.C.A.2, 104 F.2d 655, 
certiorari granted National Lico¬ 
rice Co. V. N. L. R. B., 60 S.Ct. 
108, 308 U.S. 535, 84 L.Ed. 451, 
modified on other grounds 60 S.Ct. 
569, 309 U.S. 350, 84 L.Ed. 799. 

13. U.S.—St. Clair v, Russell & 
Pugh Lumber Co., D.C.Idaho, 51 
F.Supp. 47. 

Minn.—Mueller v. Chicago & N. W. 
Ry. Co., 259 N.W. '798, 194 Minn. 
83. 

N.T.—Triboro Coach Corporation v. 
New York State Labor Relations 
Board, 22 N.Y.S.2d 1013, afRrmed 
27 N.T.S.'2d 83, 261 App.Div. 636, 
affirmed 36 N.E.2d 315, 286 N.T. 
314, 144 A.L.R. 410, motion denied 
39 N.E.2d 276, 287 N.Y. 647, 144 
A.L.R. 410—Reichert v. Quindazzi, 
6 N.Y.S.2d 284. 

Tenn.—^Earle v. Illinois Cent. R. Co., 


167 S.W.2d 1'5, 25 Tenn.App. 660, 
certiorari denied 63 S.Ct. 161, 31'? 
U.S. 680, 87 L.Ed. 546. 

63 C.J. p 672 note 67. 

The Word “grievances,'» in collec¬ 
tive bargaining agreement providing 
procedures for adjustment of griev- 
ances, is not a term of art having a 
connotation differing from its mean- 
ing in ordinary use.—Timken Roller 
Bearing Co. v. N. L. R. B., C.C.A.6, 
161 F.2d 949. 

14. U.S.—^Virginian Ry. Co. v. - Sys¬ 
tem Federation No. 40 of Railway 
Employees’ Department of Ameri¬ 
can Federation of X*abor, C.C.A.Va., 
131 F.2d 840. 

Ziong estabUshed labor relations 
Where, as a resuit of process of 
collective bargaining, labor relations 
have been established and malntain- 
ed over a long period of time, pow- 
ers of court should not be lightly 
used to disturb them.—Gaskill v. 
Roth, O.C.A.Neb., 151 F.2d 366, cer¬ 
tiorari denied 66 S.Ct. 895, 3'27 U.S. 
798, 90 L.Ed. 1024, rehearing denied 
66 S.Ct. 975, 328 U.S. 876, 9,0 L.Ed. 
1645. 

Ungtualified employee 
A contract will not be construed 
so as to require the employer to in- 
trust his property and the safety 
and lives of others to an employee 
who is not qualifled for his position. 
—Monaco v. National Organization 
Masters, Mates and Pilots of Ameri¬ 
ca, 49 N.Y.S.2d 81. 

15. U.S.—Yazoo & M. V. R. Co. v. 
Webb, C.C.A.5, 64 P.2d 902. 

D.C.—McNeil v. Peoples Life Ins. 

Co., Mun.App., 43 A.2d 293. 

Md.—^Western Maryland Dairy v. 
Chenowith, 23 A.2d 660, 180 Md. 
256. 


Neb.—Brisbin v. E. L. Oliver Lodge 
No. 335 of Brotherhood of Railway 
Clerks, 2'79 N.W. 277, 134 Neb. 617 
—Rentschler v. Missouri Pac. R. 
Co., 253 N.W. 694, 126 Neb. 493, 
95 A.L.R. 1. 

Maintenance of vaUdlty 
The contract must be given a rea- 
sonable construction, and, if possi- 
ble, such a construction as will 
maintain its validity.—^Nederlandsch 
Amerikaansche Stoomvaart Maats- 
chappij V. Stevedores* & Longshore- 
men’s Benev. Soc., D.C.La., '265 F. 
397. 

The primary purpose of contract 
entered into between employer and 
labor union regarding wages, hours, 
and general working conditions is to 
carry out the purposes of the labor 
relations statute by affording em¬ 
ployees the advantages derived from 
collective bargaining.—^Amelotte v. 
Jacob Dold Packing Co., 17 N.Y.S.2d 
929, 173 Misc. 477, affirmed 24 N.Y. 
S. 134, 260 App.Div. 984. 

16. D.C.—McNeil v. Peoples Life 
Ins. Co., Mun.App., 43 A.2d 293. 
Tenn.—Earle v. Illinois Cent. R. Co., 
167 S.W.2d 15, 25 Tenn.App. €60, 
certiorari denied 63 S.Ct. 161, 317 
U.S. 680, 87 L.Ed. '546. 

Terms or provlsions construed 

(1) Employees working on “con- 
trol of production” within provision 
of labor agreement which excluded 
employees on control of production. 
—Nash-Kelvinator Corp. v. Wiscon- 
sin Employment Relations Bd., 19 
N.W.2d 265, 247 Wis. 202. 

(2) “Labor dispute."—Singer v. 
Kirsch Beverages, 65 N.Y.S.'2d 34, 
186 Misc. 474, affirmed in part and 
reversed on other grounds in part 65 
N.Y.S.2d 400, 271 App.Div. 801. 
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given great weiglit.i'^ A supplemental agreement to resolve differences between the parties as to the 
is to be read in connection with the principal agree- meaning of the contract.20 

ment,i8 particularly where the contract expressly a collective bargaining contract creates enforce- 
so provides.^^ In the absence of authority given able rights,2i and both parties ,22 the employer^^ 
by statute, the labor relations board has no power and the employees,^^ are bound by its terms, but it 


(3) “Local working rules,” as 
used in railroad labor contract.— 
Griffln V. Gulf & S. I. R. Co., 21 So. 
2d 814, 198 Miss. 468. 

(4) The Word “necessity" in agree¬ 
ment which preserved positions only 
as long as “necessity” therefor ex- 
isted.—^Hanks v. Delaware & H. R. 
Oorp., D.C.N.T., 63 F.Supp. 161. 

(6) Provisione as to filling vacan- 
cies with union members.—South 
Atlantic S. S. Co. of Delaware v. 
N. L. R. B., C.C.A.5. 116 P.2d 480. 

(6) Provisions as to nature of du- 
ties of employees. 

U. S.—Crowley v. Delaware & H. R. 
Corp., D.C.N.Y., 63 F.Supp. 164. 

Okl.—Sinclair Prairie Oil Co. v. Dose, 
,118 P.2d 210, 189 Okl. 569. 

(7) Provisions as to pay roll clas- 
eiflcation.—Crowley v. Delaware & 
H. R. Corp., supra. 

(8) Provisions for promotion of 
employees.—Sinclair Prairie Oil Co. 

V. Dose, supra. 

(9) "Successor’" of the contracting 
Union.—^Klinger v. J. S. ICrum, Inc., 
19 N-.T.S.2d 193, 259 App.Div. 309. 

(10) Other terms or provisions. 
U.S.—Colonie Fibre Co. v. N. L. R. 

B., C.C.A.2, 163 P.2d 6'5--Gaskill v. 
Roth, C.C.ANeb., 151 F.2d 366, 
certiorari denied 66 S.Ct. 896, 327 
U.S. 798, 90 L.Ed. 1024, rehearing 
denied 66 S.Ct. 975, 3'28 U.S. 876, 
90 L.Ed. 1645—Texoma Natural 
Gas Co. V. Oil Workers Intern, 
Union, Local No. 463, D.C.Tex., 58 
F.Supp. 132, afflrmed, C.C.A., Oil 
Workers Intern. Union, Local No. 
463 V. Texoma Natural Gas Co., 
146 F.2d 62, certiorari denied 6'5 
S.Ct. 1017, 324 U.S. 872, 89 L.Ed. 
1426, rehearing denied 65 S.Ct. 
1183, 325 U.S. 893, 89 L.Ed. 2004 
—Brotherhood of Locomotive En- 
gineers v. Chicago, M., St. P. & P. 
R. R., D.C.Wis., i41 F.Supp. 751. 
Ariz.—Gates v. Arizona Brewing Co., 
95 P.2d 49, 54 Ariz. 266. 

17. Tenn.—McClure v. Louisville & 
N. R. Co., 64 S.W.2d 638, 16 Tenn. 
App. 369. 

Employees Inoluded in contract 
The fact that a contract as to 
Services of a certain class of em¬ 
ployees was negotiated between a 
railroad company and an organiza- 
tion representing a part of such 
class does not exclude others of 
that class, not members of the or- 
ganization, from its beneflts, when 
the nonmembers and the company 
recognized and treated it as the 
contract under which their Services 


were rendered and accepted.—Gregg 
V. Starks, 224 S.W. 469, 188 Ky. 834. 

Statemeuts dnrlng negotlation of 
contract 

If there were any doubt as to 
proper interpretation of collective 
bargaining contract with regard to 
employer’s rlght to determine the 
length of the work week, employer’s 
refusal to accept the inclusion of a 
contractual provision limiting the 
length of the work week, and fact 
that employer informed the Union 
that shortage in manpower was al- 
ready being felt and that it would 
be necessary to adopt a longer work 
week, would be of great value in de- 
termining intent of the parties.— 
Texoma Natural Gas Co. v. Oil 
Workers Intern. Union, Local No. 
463, D.C.Tex., 58 F.Supp. 132, af- 
firmed, C.C.A,, Oil Workers Intern. 
Union, Local No. 463 v. Texoma Nat¬ 
ural Gas Co., 146 F.‘2d 62, certiorari 
denied 65 S.Ct. 1017, 324 U.S. 872, 89 
L.Ed. 1426, rehearing denied 65 S. 
Ct. 1183, 325 U.S. 893, 89 L.Ed. 2004. 

18. N.T.—Amsterdam & Co. v. Dev- 
ery, '6 N.T.S.2d 427, 168 Misc. 478. 

Tenn.—Earle v. Illinois Cent. R. Co., 
167 S.W,2d 15, 25 Tenn.App. 660, cer¬ 
tiorari denied 63 S.Ct. 161, 317 U.S. 
680, 87 L.Ed. 646. 

19. U.S.—^Alumiruum Co. of America, 
V. N. L. R. B., C.C.A.7, 159 F.2d 
523. 

20. U.S.—Consolidated Aircraft Cor¬ 
poration V. N. L. R. B., C.C.A. 9, 
141 F.2d 785. 

N.T.—United Baking Co. v. Bakery 
and Confectionery Workers’ Un¬ 
ion, Local 2'21, 14 N.Y.S.2d 74, .257 
App.Div. 501. 

21. Neb.—Brisbin v. E. L. Oliver 
Lodge No. 335 of Brotherhood of 
Railway Clerks, 279 N.W. 277, 134 
Neb. 519—Rentschler v. Missouri 
Pac. R. Co., 253 N.W. 694, 126 Neb. 
49.3, 95 A.L.R. 1. 

N.J.—Dooley v. Lehigh Valley R. 
Co. of Pennsylvani^, 21 A.2d 334, 
130 N.J.Eqi. 7'5, affirmed 25 A.2d 
893, 131 N.J.Eql. 468, certiorari 

denied Lehigh V.alley R, Co. of 
Pennsylvania v. Dooley, 63 S.Ct. 
45, 317 U.S. 649, 87 L.Ed. 523— 
Christiansen v. Local 680 of Milk 
Drivers and Dairy Employees of 
New Jersey, 'lO A.2d 168, 126 N.J. 
Eq. 508. 

Ohio.—^Sullivan v. Doehler Die Cast- 
ing Co., 15 Ohio Supp. 12'2. 
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Contract between employers» associ- 
ation and union 

Ohio.—H. Blum & Co. v. Landau, 165 
N.E. 154, 23 Ohio App. 426, 

2(2. U.S.—Timken Roller Bearing 
Co. V. N. L. R. B., C.C.A.6, 161 P. 
2d 949—United Biscuit Co. of 
America v. N. L. R. B., C.C.A.7, 
128 F.2d 771—N. L. R. B. v. Elec¬ 
tric Vacuum Cleaner Co., C.C.A.6, 
120 P.2d 611, reversed on other 
grounds 62 S.Ct. 846, 315 U.S. 685, 
86 L.Ed. 1120, rehearing denied 62 
S.Ct. 1038, 316 U.S. 708, 86 L.Ed. 
1775. 

Ky.—Day v. Louisville & N. R. Co., 
175 S.W.2d 347, '295 Ky. 679. 

N.J.—Christiansen v. Local 680 of 
Milk Drivers and Dairy Employees 
of New Jersey, 10 A.2d 168, 126 
N.J.Eq. 508. 

N.Y.—Triboro Coach Corporation v. 
New York State Labor Relations 
Board, 36 N.B.2d 316, 286 N.Y. 314, 
144 A.L.R. 410, motion denied 39 
N.E.2d 276, 287 N.Y. 647, 144 A. 
L.R. 410. 

23. U.S.—N. L. R. B. v. Pacific 
Greyhound Lines, C.C.A.9, 106 F.2d 
867. 

Pa.—Yost V. Finch, Com.Pl,, 32 
Berks Co.L.J. 68. 

Tenn.—^Cross Mountain Coal Co. v. 

Ault, 9 S.W.2d 692, 167 Tenn. 46'1. 
Agreement not to move shop 
N.Y.—Dubinsky v. Blue Dale Dress 
Co., 292 N.T.S. 898, 162 Miso. 177. 

24. U.S.—GatlifC Coal Co. v. Cox, 
C.CA.Ky., 142 P.2d 876—N. L. R. 

B. V. Pacific Greyhound Lines, C. 

C. A.9, 106 F.2d 867. 

Ga.—Savage v. W. U. Tei. Co., 32 S. 

E.2d 785, 198 Ga. 728. 

N.Y.—Triboro Coach Corporation v. 
New York State Labor Relations 
Board, 22 N.Y.S.2d 1013, affirmed 
27 N.Y.S.2d 83, '261 App.Div. 636, 
affirmed 36 N.B.2d 316, 286 N.Y. 
314, 144 A.L.R. 410, motion de¬ 
nied 89 N.E.2d 276, 287 N.T. 647, 
144 A.L.R. 410. 

63 C.J. p ‘673 notes 78, 79. 

Contract not seeu by employee 
The collective bargaining contract 
is binding on an employee, although 
he has not seen the contract.—Earle 
Restaurant v. 0'Meara, D.C., 160 F. 
2d 276. 

Jobber» 

The mere fact that in some in- 
stances jobbers delivering products 
of bakeries might be corporations or 
partnerships did not prevent the in- 
dividuals performing the labor for 
the jobbers from being bound by a 
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has been held that, where collective bargaining is 
not provided for by statute, individual members of 
a labor union are not bound by a contract between 
the union and the cmployer unless they ratify the 
contract as individuals.25 

An individual employee is entitled to the bene- 
fits of the agreenient,26 even if on his own he 
would agree to less favorable terms,^? unless he is 
not within the class of employees covered by the 
agreenient,28 but it has also been held that, where 
the agreement is not a part of the contract of em- 
ployment, no rights accrue under it to the employee 
which he may enforce against the employer.29 Or- 
dinarily, a collective bargaining agreement does not 
operate to fix the term of employment,30 or bind the 
individual employees to serve for any definite 
time;3i nor does it require the employer to continue 
in business for the period of the contract.32 The 
effect of a collective bargaining agreement on in¬ 
dividual employee contracts is considered infra § 
28 (42). 

A maintenance of membership provision which re¬ 
quires that members of the union must remain mem¬ 


bers of the union in good standing or be subject to 
discharge from the employment does not create a 
closed shop, a union shop, or a preferential union 

shop.33 

Antedated contract. The fact that a contract is 
antedated does not permit it to operate retroactively 
as far as the rights of third persons are affected,^^ 
and, accordingly, it does not legalize discharges of 
employees outside the organization and other aid 
given to the organization when no contract actually 
existed.^^ 

Invalid contract. A contract with an unfairly fa- 
vored union does not bar the necessity for bargain¬ 
ing with the exclusive bargaining representative.36 
Where the bargaining agent negotiating the agree¬ 
ment is not the proper representative of a group of 
employees, all the terms of the agreement, in so far 
as they pertain to that group of employees, are un- 
enforceable.37 The employer is not bound by, or 
entitled to the benefit of, a contract prohibited by 
statute.38 

Duration and termination. The rights and duties 
under the collective bargaining agreement continue 


collective agreement between the 
union and the bakeries.—Bernstein 
V. Madison Baking Co., 88 N.Y.S.2d 
811, 186 Misc. 474. 

Repudiatioa by subseoLuent repre¬ 
sentative 

After a collective bargaining 
agreement has been negotiated, the 
employees may not choose another 
representative to repudiate the obli- 
gations of the contract.—Plorsheim 
Shoe Store Co. v. Retail Shoe Sales- 
men's Union of Brooklyn and 
Queens, Local 287, 42 N.E.2d 480, 288 
N.Y. 188—Triboro Coach Corporation 
V. New York State Labor Relations 
Board, 36 N.E.'2d 31'5, 286 N.Y. 314, 
144 A.L.R. 410, motlon denied 39 N. 
E.2fi 276, 287 N.Y. 647, 144 A.L.R. 
410. 

Bestrlctious on. ooxnpetitlon with 
employer after leaving einploy 
Md.—^Western Maryland Dairy v. 
Chenowith, 23 A.2d 660, 180 Md. 
236. 

Mass.—National Overall Dry Clean- 
ing Co. V. Yavner, 73 N.E.2d 744— 
Whiting Milk Cos, v. Grondin, 184 
N.E. 379, 282 Mass. 41. 

25. Tex.—Panhandle & S. F. Ry. Co. 
V. Wilson, Civ.App., 56 S.W:2d 216. 

'63 C.J. p 671 note 59-p 672 note 62. 

26. U.S.—GatllfC Coal Co. v. Cox, 
C.C.A.Ky., 142 F.2d 876-—System 
Federation No. 59 of Railway Em¬ 
ployees Department of American 
Federation of Labor v. Louisiana 
& A. Ry, Co., aC.A.La., 119 F,2d 


‘509, certiorari denied 68 S.Ct. 108,' 
314 U.S. 656, 86 L.Bd. 526. 

Miss.—Stephenson v. New Orleans & 
N. B. R. Co., 177 So. 509, 180 Miss. 
147. 

Mo.—Baron v. Kurn, 164 S.W.2d 310, 
349 Mo. 1202, 142 A.L.R. 787, re- 
versing 153 S.W.2d 405. 

N.J.—Christianseh v. Local 680 of 
Milk Drivers and Dairy Employees 
of New Jersey, 10 A.2d 168, 126 
N.J.Eq. 508. 

N.Y.—Gulickson v. Seglin Const. Co., 
273 N.Y.S. 908, 1'52 Misc. 624. 

Ohio.—H. Blum & Co. v. Landau, 155 

N. E. 154, 23 Ohio App. 426. 

Wash.—Huston v. Washington Wood 

& Coal Co., 103 P.2d 1095, 4 Wash. 
2d 449. 

Wyo.—Beatty v. Chicago, B. & Q. R. 
Co., 62 P.2d 404, 49 Wyo. 22. 

27. U.S.—J. I. Case Co. v. N. L. R. 
B., 64 S.Ct. ‘576, 321 U.S. 332, 88 
L.Ed. 762. 

28. U.S.—Yazoo & M. V. R. Co. v. 
Webb, C.C.A.Miss., 64 F.2d 902. 

Ga.—Savage v. W. U. Tei. Co., 3'2 
S.E.2d 785, 198 Ga. 728. 

29. Tex.—Panhandle & S. F. Ry. Co. 
v. Wilson, Oiv.App., 55 S.W.2d 216. 

63 C.J. p 671 note 59~p 672 note 62. 
Right of action for breach of agree¬ 
ment see infra § 28 (71). 

30. Ky.—Hudson v. Cincinnati, N. 

O. & T. P. Ry. Co., 154 S.W. 47, 
162 Ky. 711, 45 L.R.A.,N.S., 184, 
Ann.Cas.l915B 98. 

N.J.— OorpuLs Juris ci-bed. In Blonder 
v. United Retail Employees of 
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Newark, Local No. 108, 1'5 A.2d 
826, 828, 128 N.J.Eq. 41. 

31. U.S.—Yazoo & M. V. R. Co. v. 
Webb, C.C.A.'6, -64 F.2d 90'2. 

N.Y.—^Amelotte v. Jacob Dold Pack- 
ing Co., 17 N.Y.S.2d 929, 173 Misc. 
477, afflrmed 24 N.Y.S.2d 134, 260 
App.Div. 984. 

Tenn.—^Cross Mountain Coal Co. v. 
Ault, 9 S.W.2d 692, 157 Tenn. 461. 

32. U.S.—Yazoo v. M. V. R. Co. v. 
Webb, C.C.A.Miss., 64 F.2d. 902. 

N.Y.—^Amelotte v. Jacob Dold Pack- 
ing Co., 17 N.Y.S.2d 929, 173 Misc. 
477, afflrmed 24 N.Y.S.'2d 134, 260 
App.Div. 984. 

Tenn.—Cross Mountain Coal Co. v. 

Ault, 9. S.W.2d 692, 167 Tenn. 461. 
33- Mass.—Colonial Press v. Eliis, 
74 N.E.2d 1. 

34. D.C.—International Ass’n of 
Machinists, Tool and Die Makers 
Lodge No. 3'5, v. N. L. R. B., 110 
F.2d 29, 71 App.D.C. 175, afflrmed 
61 S.Ct. 83, 311 U.S. 72, 85 L.Ed. 
'50, rehearing denied 61 S.Ct. 314, 
311 U.S. 729, 85 L.Ed. 474. 

35. D.C.—International Ass'n of 
Machinists, Tool and Die Makers 
Lodge No. 85 v. N. L. R. B., su¬ 
pra. 

36. U.S.—N. L. R. B. v. John Engel- 
horn & Sons, C.C,A.3, 134 P.2d 653. 

37. Mass.—Sanford .v. Boston Edi¬ 
son Co., 64 N.E.2d 631, 319 Mass. 
55. 

38. U.S.—Steele v. Louisville & N. 
R. Co., Ala., 6'5 S.Ct. 22-6, 323 U.S. 
192, 89 L.Ed. 173.' 
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as long as the agreement remains in force.^® The 
agre^ment does not create a permanent status, give 
an indefinite tenure, or extend rights created and 
arising under the agreement beyond its life where 
it has been terminated in accordance with its pro- 
visions.^^ Where an employer observes the condi- 
tion of employment provided in an agreement be- 
tween it and a labor union after expiration of the 
agreement, as a matter of practice and not of agree¬ 
ment, there is no implied contract to continue ob- 
serving such conditions.'^^ 

Where the agreement provides for automatic re- 
newal or extension in the absence of notice before 
the expiration of the agreement,^^ or where it per- 
mits abrogation of the agreement a certain period 
of time after notice,the notice must be given sub- 
stantially in conformity with the terms of the agree¬ 
ment in order to be valid and effective. Notice of 
termination by the secretary of the union is not 
binding unless the secretary is fully authorized to 
give such notice.^^ 

The suspension of the charter of a local union by 
the national union may constitute a failure of con- 
sideration terminatiiig the employer^s obligation un¬ 
der the collective bargaining agreement where the 
parties have contemplated continued affiliation with 
the national union, but such suspension does not 
constitute a failure of consideration where the par¬ 


ties have not contemplated affiliation with the na¬ 
tional union and the local union is engaged in busi- 
ness independently of the national union.^6 

Performance or hreach; zvaiver. Where the em¬ 
ployer without justification States that he will be 
bound no longer by the contract, the union may dis- 
regard the anticipatory breach and may wait until 
an affirmative act in breach of the contract oc- 
curs.'^'^ A trivial breach of the agreement by one 
party does not justify nonperformance of the agree¬ 
ment by the other,48 and the failure of the employ¬ 
er to adhere strictly to the terms of the contract 
may be excused, where such action is caused by a 
national emergency.^9 a strike by union members, 
even though it is without the approval of union offi- 
cials, may be a breach of an agreement not to 
strike,^^ but an unauthorized strike by union mem¬ 
bers is not a breach of an agreement which provides 
that no strike shall be ordered or enforced by the 
union.51 An implied agreement not to lock out the 
employees is operative only if the employees fulfill 
their obligation not to strike.52 A union contracting 
with an employer to furnish him union labor is enti- 
tled, at the termination of the contract when the un¬ 
ion members cease work, to take the union stamp 
previously supplied the employer^s shop.53 

The terms of the contract may be waived by the 
parties.54 


39. U.S.—Tazoo & M. Y. E. Co. v. 
Webb, C.O.A.Miss., 64 P,’2d 902. 

Mo.—McGee v. St. Joseph Belt Ry. 
Co.. 110 S.W.2d 389, 232 Mo.App, 
639. 

40. U.S.—Elder v. New Tork Cent. 
R. 'Co., C.C.A.Ky., 152 P.2d 361. 

N.J.—Blonder v. United Retail Em¬ 
ployees of Newark, Local No. 108, 
15 A.2d 826, 128 N.J.Eq. 41, re- 
versed on other grounds 19 A.2d 
786, 129 N.J.Eql. 424. 

Termluation of Business 

(1) Provision of contract between 
union and its members and corporate 
employer that employees who had 
been continuously employed for a 
year or more should receive a week’s 
vacation between May and Septem¬ 
ber did not entitle employees to va¬ 
cation after employer's place, of busi- 
ness wa^ in effect destroyed by flre 
and the business had come to an end 
where the contract was made on the 
assumption that the business would 
continue.—Reid & Yeomans v. Drug 
Store Employees Union, 29 N.T.S.2d 
835. ■ 

(2) After a sbipping company has 
disposed of ali its vessels and re- 
tlred from the shipping business, it 
owes no duty to grive employment to 
union members under a contract 
which obUgates it to give preference 


to the members of the union when- 
ever the company finds it necessary 
to employ men for work on its ships. 
—Locals No. ,14'70, No. 1469, and No. 
I'5r2 of International Longshore- 
men's Ass'n v. Southern Pac. Co., C. 
C.A.Tex„ 131 P.2d 605. 

41. Mass.—Goyette v. C. Y. Watson 
Co., 140 N.E. 285, 245 Mass. 577. 

42. U.S.—^Aluminum Co. of America 
V. N. L. R. B., C.C.A.7, 159 P.2d 523 
—Oil Workers Intern. Union, Lo¬ 
cal No. 463, V. Texoma Natural 
Gas Co., C.C.A.Tex., 146 P.2d 62, 
certiorari denied 65 S.Ct. 1017, 324 

U. S. 872, 89. L.Ed. 1426, rehearing 
denied -65 S.Ct. 1183, 325 U.S. 893, 
89 L.Ed. 2004. 

Cal,—Harvey Mach. Co., Inc. v. 
Western Mechanics Local Union 
No. 700, 173 P.2d 330, '76 Cal.App. 
2d 421—Montaldo v. Hires Bottling 
Co.. 139 P.2d 666, 59 Cal.App.2d 
642. 

63 C.J. p 672 notes 70, 71. 

43. U.S.—Yazoo & M. Y. R. Co. v. 
Webb, C.C.A.Miss., 64 F.2d 902. 

i44. U.S.—Itexoma Natural Gas Co. 

V. Oil Workers Intern, Union, Lo¬ 
cal No. 463, .D.C.Tex., »58 P.Supp. 
132, aflflrmed Oil Workers Intern. 
Union, Local No. 463 v. Texoma 
Natural Gas Co., 146 P.2d 62, cer¬ 
tiorari denied 65 S.Ct. 1017, 324, 

198 


U.S. 872, 89 L.Ed. 1426, rehearing 
denied 66 S.Ct. 1183, 325 U.S. 893, 
89 L.Ed. 2004. 

45. Cal.—Montaldo v. Hires Bot¬ 
tling Co., 139 P.‘2d 666, 59 Cal.App. 
2d 642. 

46. Cal.—Montaldo v. Hires Bot¬ 
tling Co., supra. 

47. U.S.—In re Public Ledger, E.C. 
Pa., 63 P.Supp. 1008. 

4b. Mass.—^Keegan v. 0’Donnell, 87 
N.E.2d 996, 310 Mass. 346. 

49. U.S.—^Consolidated Alrcraft 
Corp. V. N. L. R. B., C.C.A.9, 141 
P.2d 785. 

50. N.Y.—McGrath v. Norman, 223 
N.Y.S. 288, 221 App.Uiv. 804. 

51. N.Y.—Motor Haulage Co. v. In¬ 
ternational Broth. of Teamsters, 
Chauffeurs, Warehousemen and 
Helpers of America, Truck Driv- 
ers and Chauffeurs, Local No. 807, 
69. N.Y.S.2d 666, 189 Misc. 152. 

52. N.Y.—McGrath v. Norman, 223 
N.Y.S. '288, 221 App.Div. 804. 

53. Ky.—Saulsberry v. Coopers' In¬ 
ternational Union, 143 S.W. 1018, 
,147 Ky. 170, 39 L.R.A.,N.S., 1203. 

63 C.J. p 6'72 note 72. 

54. U.S.—Northland Greyhound 
Lines v. Amalgamated Ass’n of St, 
Elee. Ry. and Motor Coach Emp. 



56 C.J.S. 


MA8TEB AND 8ERYANT 


§ 28(41) 


b. Arbitration 

Provislons for arbitratlon In a collective bargaining 
contract are to be treated the same as such provisions 
in any other contract, and, if valid, they are binding on 
the parties. 

Provisions for arbitration in a collective bargain- 
ing contract are to be treated the same as such pro¬ 
visions in any other contract,^5 and such provisions, 
if valid, are binding on the parties.56 A contract 
written by an arbitrator appointed by the parties is 
as enforceable as though all parties actually signed 
it.57 

c. Closed Shop or Union Shop 

In the absence of a statute otherwise providing, a 
closed-shop contract or union-shop contract entered in- 


to by an employer with the appropriate bargaining rep- 
resentative of the empioyees is binding and enforce¬ 
able, and discharges made in accordance with its pro¬ 
visions are proper. 

In the absence of a statute otherwise providing, a 
closed-shop contractas or a union-shop contract^^ 
entered into by an employer with the appropriate 
bargaining representative of the empioyees has been 
held to be binding and enforceable. Discharges of 
nonunion empioyees in accordance with a closed- 
shop or union-shop agreement with the valid bar¬ 
gaining agency are proper®^ and are necessitated by 
the agreement,®! but discharges under such an 
agreement with a company-dominated union are a 
violation of the National «Labor Relations Act, 29 
U.S.C.A. § 151 et seq, and similar statutes.®^ If the 


of America, Division 11'50, D.C. 
Minn., 66 F.Supp. 431. 

—McGee v. Local No. 682 of 
Brotherhood of Painters, Decora- 
tors and Paperhangers of Ameri¬ 
ca, A. P. of L., 38 A.2d 303, 69 

R. I. 1. 

63 C.J. p 672 note 73. 

55. N.T.—^Amsterdam & Co. v. Dev- 
ery, 6 N.T.S.2d 427, 168 Misc. 478. 

Xnteution of parties 

If collective bargaining agree¬ 
ment between employer and union 
provides for prompt settlement of 
all disputes, disagreements, com- 
plaints, and grievances by arbitra¬ 
tion, a court should not construe the 
contract so as to defeat the inten- 
tion of the parties.—United Elee. Ra¬ 
dio, and Mach. Workers of America, 
Local 411, O.I.O., V. National Pneu- 
matic Co., 48 A.2d 29'5, 134 N.J.Law 
349. 

56. Ala.—Bell v. Western Ry. of 
Alabama, 153 So. 434, 228 Ala. 328, 
followed in Keller v. Western Ry. 
of Alabama, 153 So. 441, 2'28 Ala. 
336. 

N.J.—McLean Piece Dye Works v. 

Verga, 178 A. 625, 13 N.J.Misc. 416. 
N.T.—Neves v. P. S. Thorsen & Co,, 
36 N.T.S.2d 6'7S—Uneeda Credit 
Clothing Stores v. Briskin, 14 N.T. 

S. 2d 964. 

Validity of arbitration provision in 
collective bargaining agreement 
see supra § 28 (40). 

HnforcemexLt under comuLou. law 
The enforcement of arbitration 
clauses in collective bargaining 
agreements is not dependent on stat¬ 
ute, but enforcement is possible un¬ 
der the common law.—Goldstein v. 
International Ladies' Garment Work¬ 
ers' Union, 196 A. 43, 328 Pa. 385. 

57. N.T.—Parulla v. Ralph A. 
Preundlich, Inc., 274 N.T.S. 70, 152 
Misc. 761. 

Agreement negotlated by arbitrator 
Agreement between regional labor 
board, manufacturers' association. 


employer, and arbitrator delegated 
to act for both employer and labor 
union was held enforceable as con¬ 
tract, and not merely an agreement 
to contract, where agreement was 
entered into pursuant to arbitration 
and provided in detail for conditions 
of employment.—Parulla v. Ralph A. 
Preundlich, Inc., 279 N.T.S. 228, li55 
Misc. 262. 

58. 'Cal.—James v. Marinship Corp., 
15'5 P.'2d 329, 25 Cal.2d '721, 160 A. 
L.R. 900. 

Mass.—Hamer v. Nashawena Mills, 
52 N.E.2d 22, 315 Mass. 160. 

Pa.—Tost V. Finch, Com.Pl., 32 
Berks Co.L.J. 68. 

Validity of closed-shop contract see 
supra § 28 (40). 

Members of Union 

An agreement between an employ¬ 
er and a labor union made with the 
unanimous concurrence of the em¬ 
pioyees providing for a closed shop 
is obligatory not only on the union 
but on each individual member there- 
of, and each member has a prop- 
erly right therein which does not 
depend on action of the majority or 
anyone except himself.—M and M 
Wood Working Co. v. Plywood & 
Veneer Workers Local Union No. 102, 
D.C.Or., 23 F.Supp. 11. 

59. Or.—Markham & Callow v. In¬ 
ternational Woodworkers of Amer¬ 
ica, Lumber & Sawmill Workers 
Union, 135 P.2d 727, 170 Or. 517. 

00. U.S.—Virginia Electric & Power 
Co. V. N. L. R. B., C.C.A.4, 115 P. 
2d 414, reversed on other grounds 
62 S.Ct. 344, 314 U.S. 469, 86 L.Ed. 
348. 

N.T.—United Baking Co. v. Bakery 
and Cohfectionery Workers' Union 
Local 221, 9 N.T.S.2d 964, 170 Misc. 
199, afflrmed 14 N.T.S.2d 74. 257 
App.Div. 501. 

Utah.—White v. Oregon Short Line 
R. Co., 88 P.2d 546, 96 Utah 540. 

A prefereutlal employmezLt con¬ 
tract which provided that agreement 
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was not to be construed to require 
the discharge of any employee who 
might not desire to join the union 
was not a “closed-shop agreement" 
authorized by law.—South Atlantic 
S. S. Co. of Delaware v. N. L. R. B., 
C.C.A.5, 116 P.2d 480, certiorari de- 
nied 61 S.Ct. 1101, 313 U.S. 582, 85 
L.Ed. 1538, rehearing denied 62 S. 
Ct. 54, 314 U.S. 708, 86 L.Ed. 565. 
Malntenance of membership or union. 
shop 

Contract between employer and 
labor organization whereby all em¬ 
pioyees were to malntaln member- 
ship in labor organization, present 
empioyees were to be accepted into 
membership, and all new empioyees 
were to become members of organi¬ 
zation, and employer agreed, on de- 
mand, to discharge any employee 
who refused to maintain member¬ 
ship, was not a mere “maintenance 
of membership contract," but was a 
“union-shop contract" which au¬ 
thorized the employer to discharge 
empioyees in compliance with the 
contract.—Markham & Callow v. In¬ 
ternational Woodworkers of America, 
Lumber & Sawmill Workers Union, 
135 P.2d 727, 170 Or. 517. 

Notice from union. 

Ordinarily, in absence of judicial 
proceeding, employer in enforcing 
closed-shop agreement need not look 
behind notice from labor union that 
a particular employee is not a mem¬ 
ber in good standing.—James v. Mar¬ 
inship Corp., 155 P.2d 329, 25 Cal.2d 
721, 160 A.L.R. 900. 

61. U.S.—M and M Wood Working 
Co. V. Plywood & Veneer Work¬ 
ers Local Union No. 102, D.C.Or., 
23 F.Supp. 11. 

N.T.—Greenwald v. Chiarella, 63 N. 

T.S.2d 49, 271 App.Div. 213—De 
Agostina v. Parkshire Ridge 
Amusements, 278 N.T.S. 622, 155 
Misc. 618. 

62. U.S.—N. L. R. B. v. Electric 
Vacuum Cleaner Co., 62 S.Ct. 846, 
316 U.S. 685, 86 L.Ed. 1120, rehear- 
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contract properly construed is not a valid closed- 
shop or union-shop contract, the employer has no 
right to discharge an employee for membership in 
another union.63 

A closed-shop contract carries with it certain re- 
sponsibilities in which the public has an interest to 
prevent abuse,and it is the duty of the courts to 
be vigilant to safeguard such rights as the individ- 
ual employee retains and to protect them from in- 
fringement.®^ The provisions of the National La¬ 
bor Relations. Act and similar statutes do not give 
a Union the authority to maintain a closed-shop 
agreement with an arbitrarily closed-union mem¬ 
bership,and they constitute no authority for the 
successful Union to deny membership to employees 
who supported the opposing union, and to have 
them discharged, where the employees are willing 
to join the successful union,® 7 since such a con- 
struction would deny to workers the full freedom 
of association and self-organization which is the 
prime purpose of such statutes.®® 

A contract provision which requires new em¬ 
ployees to join the union has been held not to 


56 O.J.S. 

oblige the union to admit all new employees to 
membership.®^ 

d. Discharge and Layoif 

The existence of a collective bargaining agreement 
between the employer and the employees does not of 
itself deprive the employer of the right to discharge 
or lay off an employee, but express terms of the aQr»*e- 
ment may regulate op restrict the right. 

The fact that a collective bargaining agreement 
between the employer and the employees is in exist¬ 
ence does not of itself deprive the employer of the 
right to discharge or lay off an employee,'7® partic- 
ularly where the agreement expressly reserves the 
right to the employer,but express terms of the 
agreement may regulate or restrict the right ,'^2 s^ch 
as by depriving the employer of the right to dis¬ 
charge employees for certain reasons,*^® or by im- 
posing the duty on the employer to discharge em¬ 
ployees for specified causes.'^^ ^ collective agree¬ 
ment frequently includes provisions that an em¬ 
ployee shall not be discharged without just cause 
or without a hearing, or similar provisions, and it 
is generally held that such provisions are binding 
on the employer,'^® but there is other authority 


UASTEE AND SERVANT 


ing denied 62 S.Ct. 1038, 316 U.S. 
708, 86 L.Ed. 1776—Virginia Elec¬ 
tric & Power Co. v. N. L. R. B., 
O.C.A.4, 132 F.2d 390, afflrmed 63 
S.Ot. 1214, 819 U.S. 533, 87 L.Ed, 
1668, rehearing denied 64 S.Ot. 27, 
320 U.S. 809, 88 L.Ed. 489—Sperry 
Gyroscope Co. v. N. L. R. B., C.C.A. 
2, 129 P.2d 922. 

es. U.S.—South Atlantic S. S. Co. 
of Delaware v. N. L. R. B., C.C.A. 
6, 116 P.2d 480, certiorari denied 
61 S.Ct. 1101, 313 U.S. 682, 85 L. 
Ed. 1538, rehearing denied 62 S. 
Ct. 54, 314 U.S. 708, 86 L.Ed, 566. 
Old employees not reoLUlred to Join 
An agreement which reauires that 
new employees join the union does 
not permit the discharge of old em¬ 
ployees on the ground that they are 
not union members.—N. L. R. B. v. 
Mason Mfg. Co., C.C.A.9, 126 F.2d 
810. 

Yielding to union’s threat to strUsce 
if company did not discharge sea- 
men who had Joined a rival union 
was not the making bf an oral 
closed-shop agreement.—South At¬ 
lantic S. S. Co. of Delaware v. N. 
L. R. B., C.C.A.6, 116 F.2d 480. cer¬ 
tiorari denied 61 S.Ct. 1101, 313 U.S. 
582, 85 L.Ed. 1538, rehearing denied 
62 S.Ct. 64, 314 U.S, 708, 86 L.Ed. 
565. 

64. Cal.—^Williams v. International 
Broth. of Boilermakers, Iron 
Shipbuilders and Helpers of Amer- 

. lea, 166 P.2d 903, 27 Cal.2d 586. 

65. Pa.—Cheetham v. Local No. 222, 


United Garment Workers of Amer¬ 
ica, 65 Pa.Dist. «fe Co. 28. 

66. Cal.—^Williams v. International 
Broth. of Boilermakers, Iron Ship¬ 
builders and Helpers of America, 
165 P.2d 903, 27 Cal.2d 586—James 
V. Marinship Corp., Cal., 155 P.2d 
329, 25 Cal.2d 721, 160 A.L.R. 900. 

Pa.—Dorrington v. Manning, Com. 
Pl., 32 Luz.L.Reg. 417. 

67. U.S,—Wallace Corp. v. N. L. R. 
B., 65 S.Ct. 238, 323 U.S. 248, 89 
L.Ed. 216, rehearing denied 65 S. 
Ct 682, 324 U.S. 885, 89 L.Ed. 1435 
—Richwood Clothespin & Dish 
Worker's Union v. N. L. R. B., 65 
S.Ct 238, 323 U.S. 248, 89 L.Ed. 
216. 

es. U.S.—^Wallace Corporation v. N. 
L. R. B., 65 S.Ct 238, 323 U.S. 248, 
89 L.Ed. 216, rehearing denied 65 
S.Ct 682, 324 U.S. 885, 89 L.Ed. 
1435—Richwood Clothespin «&Dish 
Worker’s Union v. N. L. R. B., 66 
S.Ct 238, 323 U.S. 248, 89 L.Ed. 
216. 

es. Pa.—Dorrington v. Manning, 4 
A.2d 886, 135 Pa.Supcr. 194. 

70. N.T.—Amelotte v. Jacob Dold 
Packing Co., 17 N.Y.S.2d 929, 173 
Misc. 477, afflrmed 24 N.Y.S.2d 134, 
260 App.Div. 984. 

Tenn.—Cross Mountain Coal Co. v. 
Ault 9 S.W.2d 692, 157 Tenn. '‘61. 

71. Ga.—Lambert v. Georgia Pow¬ 
er Co., 183 S.E. 814, 181 Ga. 624. 

72. Ga.—Gary v. Central of Georgia 
Ry. Co., 141 S.E. 819, 37 Ga.App, 
744. 


Miss.—Moore v. Illinois Cent. R. Co., 
176 So. 593, 180 Miss. 276. 

Tenn,—Cross Mountain Coal Co. v. 

AuU, 9 S.W.2d 692, 157 Tenn. 461. 
Seniority rights see infra subdivl- 
sion e of this section. 

73. TTulon memlbersliip 

The discharge of an employee be- 
cause the employee is a union offleer 
violates a contract prohibiting dis- 
crimlnation because of membership 
in a union.—Cross Mountain Coal Co. 
V. Ault, supra. 

74. Discharge of married female 
employees 

Neb.—Brisbin v. E. L. Oliver Lodge 
No. 335 of Brotherhood of Railway 
Clerks, 279 N.W. 277, 134 Neb. 517. 

Fallure to maintain union member- 
ship 

U.S.—Aluminum Co. of America v. 

N. L. R. B., C.C.A.7, 159 P.2d 523. 
Pa.—Ralston v. Cunningliam, 18 A. 

2d 108, 143 Pa.Super. 412. 
Discharge in conformity with closed- 
shop or union-shop contract see 
supi’a subdivision c of this section. 

75. U.S.—Illinois Cent. R. Co. v. 
Moore, C.C.A.Miss., 112 P.2d 969, 
reversed on other grounds 61 S. 
Ct 754, 312 U.S. 630, 85 L.Ed. 
1089. 

Ga.—Gary v. Central of Georgia Ry. 

Co., 141 S.E. 819, 37 Ga.App. 744. 
Miss.—Gulf & S. I. R. Co. v. Mc- 
Glohn, 184 So. 71, 183 Miss. 465— 
Moore v. Illinois Cent. R. Co., 176 
So. 693, 180 Miss. 276—McGlohn 
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which holds that tliey are not binding since an em- 
ployee has no reciprocal obligation to continue in 
the employ.'^® The hearing, where the agreement 
is binding, must be conducted within the period of 
time'^'^ and in the manner^s prescribed or contem- 
plated by the agreement. The employee must re- 
quest a hearing or investigation where the contract 


so provides,79 but in the absence of such provision it 
is not necessary for the employee to do so.^o 

Contractual regulations of the right of the em- 
ployer to discharge or lay off employees apply only 
to the extent and under the circumstances provided 
for, or contemplated by, the contract,^! and only in 


V. Gulf & S. I. R- R., 174 So. 250, 
179 Miss. 396. 

Mo.—McGee v. St. Joseph Belt Ry. 
Co., 133 S.W.2d 675, 235 Mo.App. 
707, certiorari quashed State ex 
rei. St. Joseph Belt R. Co. v. Shain, 
145 S.W.2d 131, 346 Mo. 1098— 
Ward V. Kurn, 132 S.W.2d 246, 
234 Mo.App. 241—Lyons v. St. Jo¬ 
seph Belt Ry. Co., App., 84 S.W. 
2d 933, certiorari quashed State 
ex rei. St. Joseph Belt Ry. Co. v. 
Shain, 108 S.W.2d 351, 341 Mo. 733. 
Pa.—In re Lehrman, Com.Pl., 52 
Dauph.Co. 1. 

—Johnson v. American Ry. Ex- 
-press Co., 161 S.E. 473, 163 S.C. 
191. 

Tex.—Moore County Carhon Co. v. 
Whitten, Civ.App., 140 S.W.2d 880, 
error dismissed, jud^ment correct. 
Fillugf suit as Just cau.se 
The discharge of an employee be- 
cause the employee flled suit to as- 
sert his rights under a collective 
agreement is not a discharge for 
Just cause under the agreement.— 
Illinois Cent. R. Co. v. Moore, C.C.A. 
Miss., 112 F.2d 959, reversed on 
other grounds 61 S.Ct. 764, 312 U.S. 
630, 85 L.Bd. 1089. 

76. Ky.—Loulsville & N. R. Co. v. 

Wells, 160 S.W.2d 16, 289 Ky. 

700—Louisville & N. R. Co. v. 
Bryant, 92 S.W.2d 749, 263 Ky. 
578. 

77. S.C.—Toumans v. Charleston & 

W. C. Ry. Co., 178 S.E. 671, 175 
S.C. 99. 

78. Miss.—Gulf & S. I. R. Co. v. 
McGlohn, 184 So. 71. 183 Miss. 465. 

Mo.—Hali V. St. Louis-San Pran- 
cisco Ry- Co., 28 S.W.2d 687, 224 
Mo.App. 431. 

Right to coafront camplainaait 

(1) Where collective bargaining 
agreement provided that bus opera- 
tors should not be discharged with- 
out fair investigation, and required 
complainant to be present at hear¬ 
ing, discharge of bus operator on 
sole ground that spotter employed 
by an independent investigating 
conipany had reported operator’s 
failure to report fares, without pro- 
ducing spotter so that operator oould 
confront or examine him, was im- 
proper.—Brotherhood of R. Train- 
men v. Hili Bus Co., 44 A.2d 904, 137 
N.J.Eq. 408. 

(2) Failure to produce spotter at 
hearing was not excusable on ground 
that the spotter who reported oper¬ 


ator was an employee of another 
company and that, if he were pro- 
duced, his usefulness would be end- 
ed.—Brotherhood of R. R. Trainmen 
V. Hili Bus Co., 61 A.2d 116, 139 N. 
J.Eq. 304. 

(3) Where unions expressly de- 
manded the right of confronting 
spotter on basis of whose report bus 
operator was discharged, failure to 
insist on production of spotter in 
previous instances did not excuse 
dismissal of operator without pro- 
ducing spotter.—Brotherhood of R. 
Trainmen v. Hili Bus Co., supra. 
Failure to object 

In action against railroad by form¬ 
er engine foreman for wrongful dis¬ 
charge, on ground that he did not 
have a fair hearing, foreman was 
not precluded from recovering be- 
cause foreman made no objection at 
hearing at which he was discharged, 
that the hearing was conducted by 
one who was not fair and impartial, 
where there was nothing to show 
that any objection in that respect 
would have been effective, and there 
was nothing in railroad's rules in- 
dicating that the foreman had the 
right to object to the one holding 
the hearing.—Butner v. Union Pac. 

R. Co., 163 S.W.2d 100, 236 Mo.App. 
1134. 

79. Substantia! compliance 
Discharged railroad section fore- 

man's letter asking immediate su¬ 
perior to investigate why company 
was acting as it had and to write 
foreman letter was held substantial 
compliance with union contract mak- 
ing request for an investigation a 
prerequisite to a hearing.—Toumans 
V. Charleston & W. C. Ry. Co., 178 

S. E. 671, 175 S.C. 99. 

80. Mo.—Lyons v. St. Joseph Belt 
Ry. Co., App., 84 S.W.2d 933, cer¬ 
tiorari quashed State ex rei. St. 
Joseph Belt Ry. Co. v. Shain, 
108 S.W.2d 351, 341 Mo. 733. 

81. U.S.—Illinois Cent. R. Co. v. 
Moore, C.C.A.Miss., 112 F.2d 959, 
reversed on other grounds 61 S. 
Ct. 754, 312 U.S. 630, 85 L.Bd. 1089. 

Utah,—White v. Oregon Short Line 
R. Co., 88 P.2d 646, 96 Utah 540. 
Business conditions causiug dls- 
charges or layoffs 
(1) Where original agreement be- 
tween railroads and labor union did 
not expressly require railroads to 
return to their Service yardmen let 
out in a reduction of forcea, but 
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provided for an investigation and 
hearing for any yardman taken out 
of Service or censured for cause, the 
provision for Investigation and trial 
did not limit right of railroads to 
reduce their forces as and when re¬ 
quired by the state of their business. 
—Earle v. Illinois Cent. R. Co., 167 
S.W.2d 15, 25 Tenn.App, 660, cer¬ 
tiorari denied 63 S.Ct. 161, 317 U.S. 
680, 87 L.Ed. 546. 

<2) Provision in union .contract 
for one week’s notice of intended 
layoffs applied to temporary layoffs 
due to slack work and to the clos- 
ing of a store in the chain operated 
.by employer, but did not apply to 
closing of entire business of chain 
and liquidation in legal proceedings 
pursuant to court order.—In re Wil- 
low Cafeterias, D.C.N.T., 71 F.Supp. 
686 . 

(3) Suspension of operations be- 
cause of an unfavorable market Is 
not within a provision prohibiting 
the closing of the piant because of 
a dispute between the employer and 
the employees.—Cross Mountain Coal 
Co. V. Ault, 9 S.W.2d 692, 167 Tenn. 
461. 

Discharge for use of lutoxicauts 

Under contract between railway 
and order of railway conductors au- 
thorizing railway to discharge con¬ 
ductors without investigation only 
in cases of intoxication, and rail¬ 
way rule p-rohibiting use of intoxi- 
cants, railway did not breach con¬ 
tract when it discharged conductor 
without investigation for belng un- 
1 der influence of an intoxicant when 
he reported for work, although he 
was not intoxicated, where parties 
construed contract as authorizing 
railway to discharge conductors 
without investigation for any use 
of liquor, and conductor discharged 
had sought reinstatement on a leni- 
ency basis.—Robertson v. Panhandle 
& S. F. Ry. Co., Tex.Civ.App., T7 B.W. 
2d 1078, error dismissed. 

Discharge for physloal disabiUty 

A provision in contract between 
railroad and union that conductors 
should not be disciplined or dis¬ 
charged without just cause and that 
accused should be given ten days’ 
notico related only to disclplinary 
action and did not prevent railroad 
from discharging a conductor for 
physical disability, except on ten 
days' notice, since the word "dis¬ 
charge" could not be taken from its 
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respect of employees covered by the agreement.82 
In order to constitute a discharge of a person pro- 
tected by a union contract there must be an intent 
■ the part of the empLoyer to terminate the exn- 
ployment,S3 and there must be some affirmative ac- 
tion taken by the employer which will communicate 
the intent to the employee.S^ Failure to call a laid- 
offi employee back to work in the order required by 
seniority provisions of the contract is not necessarily 
a discharge,S5 but a refusal by an employer, when 
requested, to take back an employee after work is 
available for him may constitute a discharge within 
a provision restricting the employer’s right to dis¬ 
charge, 

e. Seniority Rigbts 

In the absence of a statute governing the matter 
of seniority rights of employees, where seniority rights 
are provided for in a collective bargainlng agreement, 
the seniority rights of an individual employee arise 
oniy from the agreement, and their extent and ilmita- 
tion depend on the terms of the agreement. 

^'Seniority/' as the term is used in collective bar- 


gaining agreements, is the right of employees to 
certain preferential treatment based on their length 
of service.S7 It is in a sense a reward for length 
of Service combined with capacity of performance;®® 
it is in effiect unemployment insurance which the 
worker has purchased by his years of faithful Serv¬ 
ice,and essentially it is as much a part of an em- 
ployee’s wages as though he received an increase 
therein and used the increase to buy such insur- 
ance.9^> Seniority begins when -an employee’s pay 
begins and continues as long as he is in the Service 
of the employer regardless of whether he is laid 
off, on vacation, or, under the terms of the Selective 
Service Act, in military service.^i 

In accordance with the rule that an employee has 
no inherent right to seniority, as discussed supra 
§ 5, in the absence of a statute governing the mat- 
ter, where seniority rights are provided for in a col¬ 
lective bargaining agreement, the seniority rights 
of an individual employee arise only from the 
agreement,92 and their extent and limitation depend 
on the terms of the agreement,93 including union 


context and was subject to the rule 
of “ejusdem generis.”—Louisville & 

N. R. Co. V. Wells, 160 S.W.2d 16, 
289 Ky. 700. 

Frohihitlou of discharge for strihlug 
Provision in agreement hetween 
striking employees and employer, 
providlng, that no striking employee 
would be discharged during an eight 
months' period for his participation 
in the strlke, did not bind employer 
to retain any particular employees 
for any length of time, since such 
provision contemplated only that no 
employee would be discharged be- 
cause of his participation in the 
strike.—Smith v. Chicopee Mfg. Cor¬ 
poration, 192 S.E. 481, 56 Ga.App. 294. 

82 . Miss.—Otis v. Gulf & Ship Is- 
land R. Co., 19 So.2d 241, 197 Miss. 
' 66 . 

Employees held covered by agree¬ 
ment 

Pa.—Ralston v. Cunningham, 18 A. 
2d 108, 143 Pa.Super. 412. 

83. U.S.—In re Public Ledger, D. 

O.Pa., 63 F.Supp. 1008. 

84. U.S.—In re Public Ledger, su- 
pra. 

85 . Mo.—McGee v. St. Joseph Belt 
Ry. Co., 133 S.W,2d 675, 235 Mo. 
App. 707, certiorari quashed State 
ex rei. St. Joseph Belt R. Co. v. 
Shain, 145 S.W,2d 131, 346 Mo. 
1098. 

88. Mo.—-Ward v. Kurn, 132 S.W.2d 
245, 234 Mo.App. 241. 

Tenn.—Cross Mountain Coal Co. v. 
Ault, 9 S.W.2d 692, 157 Tenn. 461. 

87 . U.S.—Huffman v. Norfolk & W. 
Ry. Co., D.C.Va., 71 F.Supp. 564. 


Continuons employment 
The right of seniority is the right 
of employees who have served long- 
est to a preference as respects con- 
tinuous employment, in absence of 
speciflc limitation or enlargement.— 
Droste v. Nash-Kelvinator Corp., D. 
C.Mich., 64 F.Supp. 716—Brand v. 
Pennsylvania R. Co., D.C.N.Y., 22 F. 
Supp. 669. 

Eight to work 

Seniority represents in the high- 
est degree the right to work, and by 
seniority the oldest man, in point of 
Service, ability, and fitness for the 
job being sufficient, is given choice 
of jobs, ia first promoted within 
range of jobs subject to seniority, 
and is the last laid ofC, proceeding so 
on down the line to the youngest in 
point of Service.—^Dooley v. Lehigh 
Valley R, Co, of Pennsylvania, 21 
A.2d 334, 130 N.J.Eq. 75, aflflrmed 25 
A,2d 893, 131 N.J.Eq. 468, certiorari 
denied Lehigh Valley R. Co. of Penn¬ 
sylvania V. Dooley, 63 S.Ct. 46, 317 

U. S. 649, 87 L.Ed. 523. 

Seniority in. train. Service means 
the privilege of an employee of a 
railroad to choose runs or assign- 
ments of Service as they are ar- 
ranged by proper authority.—Order 
of Railway Conductors of America 

V. Shaw, 119 P.2d 549, 189 Okl. 665. 

88, N.J.—Dooley v. Lehigh Valley 
R. Co. of Pennsylvania, 21 A.2d 
334, 130 N.J.Eq. 76, afflrmed 26 
A.2d 893, 131 N.J.Eq. 468, certio¬ 
rari denied Lehigh Valley R. Co. 
of Pennsylvania v. Dooley, 63 S. 
Ct. 46, 317 U.S. 649. 

89. Ariz.—Grand International 

Brotherhood of Locomotive Engi- 
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neers v. Mills, 31 P.2d 971, 43 Ariz. 
379. 

90. Ariz.—Grand International 

Brotherhood of Locomotive Engi- 
neers v. Mills, supra. 

91. U.S.—Huffman v. Norfolk & W. 
Ry. Co., D.C.Va., 71 F.Supp. 664. 

92 . U.S.—Trailmobile Co. v. Whirls, 
Ohio, 67 S.Ct. 982—Elder v. New 
York Cent. R. Co., C.C.A.Ky., 152 

P.2d 361. 

Cal.—Austln V. Southern Pac. Co., 
123 P.2d 39, 50 Cal.App.2d 292. 
Ky.—Norfolk & W. Ry. Co. v. Har- 
ris, 84 S.W.2d 69, 260 Ky. 132. 
Mass.—Donovan v. Travers, 188 N.E. 

705, 286 Mass. 167. 

Mich.—Hartley v. Brotherhood of 
Railway and Steamship Clerks, 
Freight Handlers and Station Em¬ 
ployees, 277 N.W. 885, 283 Mich. 
201 . 

Okl.—Order of Railway Conductors 
of America v. Shaw, 119 P.2d 549, 
189 Okl. 665. 

Pa.—Madera v. Monongahela Ry. Co., 
62 A.2d 329, 356 Pa. 460—Madera v. 
Monogahela Ry. Co., Com.Pl., 9 
Fay.L.J. 27. 

Tenn.—McClure v. Louisville & N. R. 
Co., 64 S.W.2d 638, 16 Tenn.App. 
869. 

Validity of provisions for seniority 
rights in collective bargainlng 
agreements see supra § 28 (40). 

93. 111.—Evans v. Johnston, 20 N. 
E.2d 841, 300 Ill.App. 78. 

Ky.—McGregor v. Louisville & N. 

R. Co., 61 S.W.2d 953, 244 Ky. 696. 
Mass.—Donovan v. Travers, 188 N. 

E. 705, 285 Mass. 167. 

Miss.—Griffln v. Gulf & S. I. R. Co., 
21 So.2d 814, 198 Miss. 458. 
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regulations which are referred to, or made a part 
oi, the agreement,^^ even though the employee is not 
a member of the union.os 

Provisions for seniority rights should be interpret- 
ed in accordance with established canons of con- 
struction of contracts generally,96 and the under- 
staiiding of the parties as to the meaning of the 
agreement should be considered.^'^ The provisions 


§ 28(41) 

should be construed in an objective manner,98 in the 
light of the surrounding circumstances, the nature 
of the operations contemplated and regulated there- 
by, and the objects sought to be accomplished.®^ 
The motives of the parties in insisting on their rights 
under the contract are not to be consideredA A 
supplemental agreement should be construed with the 
original agreement.2 


Mb.—McCoy v. St. Joseph Belt Ry. 

Co., 77 S.W.2d 175, 229 Mo.App. 

606. 

Pa.—Madera v. Monongahela Ry, Co., 

Coin.Pl., 9 Fay.L.J. 27. 

Tenn.—McClure v. Louisville & N. 

R. Co., 64 S.W.2d 538, 16 Tenn.App. 

369. 

OozLSOlidation of compaal&s 

Where two companies are Consoli¬ 
dated, the rosters of seniority of the 
employees of the two companies 
which are made up in accordance 
with the directions of the employees’ 
representatives are hinding on all 
the employees. 

K.J.—Franklin v. Pennsylvania- 

Reading Seashore Lines, 193 A. 

712, 122 N.J.Bq. 205. 

Ohio.—Hess v. Trailer Co. of Ameri¬ 
ca, 17 Ohio Supp. 39. 

Dlscretlon of employer 

(1) Where under the collective 
agreement the employer has final 
discretion respecting recognition of 
seniority rights, an employee has no 
enforceable seniority rights under 
the contract.—Aulich v. Craigmyle, 
59 S.W.2d 660, 248 Ky. 676. 

(2) Where telegraph operator un¬ 
der contract hetween his labor union 
and railroad had seniority rights en- 
titling him to a position, if he was 
qualifled and there was nothing to 
Show that railroad's superintendent 
who customarily passed on em¬ 
ployees’ qualifleations in the first in- 
stance acted arbitrarily or in bad 
faith in deciding that operator was 
not qualified, operator was not en- 
tltled to the position, and he could 
not predicate breach of contract on 
the permitted exercise of the super- 
intendenfs discretion.—Steadman v. 
Atlantic Coa.st Line R. Co., C.C.A. 
S.C., 138 F.2d 691, certiorari denied 
64 S.Ct 636, 321 U:S. 780, 88 L.Ed. 
1073. 

Terms or provlsloiis construed 

(1) "OfRcial positions” in contract 
saving seniority rights of railroad 
telegraphers appointed to “official 
positions.”—McGregor v. Louisville 
& N. R. Co., 61 S.W.2d 953, 244 Ky. 
696. 

(2) “Out of the Service” under 
agreement obligaling railroads to re- 
turn to the service yardmen, let out 
in reduction of forces, in order of 
their seniority standing in case 
yardmen were not out of the service 


to exceed six months.—Earle v. Illi¬ 
nois Cent. R. Co., 167 S.W.2d 15, 
25 Tenn.App. 660, certiorari denied 
63 S.Ct. 161, 317 U.S. 680, 87 L.Ed. 
546. 

(3) Provision that fireman who 
fails in third examination for pro- 
motion to position of train engineer 
"shall be assigned and rank as the 
oldest extra fireman on the seniority 
district at the time he fails.”—Casey 
V. Brotherhood of Locomotive Fire- 
men and Enginemen, 266 N.W, 737, 
197 Minn. 189. 

(4) Provision that seniority rights 
of any employee “who is advanced” 
to supervisory position shall con¬ 
tinue as to piant and department.— 
Texoma Natura! Gas Co. v. Oil 
Workers Intern. Union, Local No. 
463, D.C.Tex., 68 F.Supp. 132, af- 
firmed, C.C.A., Oil Workers Intern. 
Union, Local No. 463 v. Texoma Nat- 
ural Gas Co., 146 F.2d 62, certiorari 
denied 66 S.Ct. 1017, 324 U.S. 872, 
89 L.Ed. 1426, rehearing denied 66 
S.Ct. 1183, 326 U.S. 893, 89 L.Ed. 
2004. 

(6) Provision that seniority rights 
should “extend over division where 
employed.”—Burton v. Oregon- 
Washington R. & Nav. Co., 38 P.2d 
72, 148 Or. 648. 

(6) Other terms or provisions. 
U.S.—Gaskill v. Roth, C.C.A.Neb., 
151 P.2d 366, certiorari denied 66 
S.Ct. 896, 327 U.S. 798, 90 L.Ed. 
1024, rehearing denied 66 S.Ct. 975, 
328 U.S. 876, 90 L.Ed. 1646—Dahl- 
berg V. Pittsburgh & L. E. R. Co., 
C.C.APa., 138 P.2d 121—Primakow 
V. Railway Exp. Agency, D.C.Wis., 
60 F.Supp. 691. 

Colo.—Capra v. Local Lodge No. 273 
of Brotherhood of Locomotive 
Firemen and Enginemen, 76 P.2d 
738, 102 Colo. 63. 

Ga.—Evans v. Louisville & N. R. Co., 
12 S.B.2d 611, 191 Ga. 395. 

Minn.—Jorgensen v. Great Northern 
Ry. Co., 22 N.W.2d 544, 221 Minn. 
438. 

Miss.—Stephenson v. New Orleans & 
N. E. R. Co., 177 So. 509, 180 Miss. 
147. 

Ohio.—Storms v. United Grain «& 
Millworkers Union, 27 N.E.2d 781, 
64 Ohio App. 19, appeal dismissed 
28 N.E.2d 561, 137 Ohio St. 267. 
94. U.S.—Steadman v. Atlantic 
Coa.st Line R>. Co., O.C.A.S.C., 138 
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F.2d 691, certiorari denied 64 S. 
Ct. 636, 321 U.S. 780, 88 L.Ed. 1073. 
Ind.—Louisville «& N. R. Co. v. Mil- 
ler, 38 N.E.2d 239, 219 Ind. 389, 142 
A.L.R. 1050, certiorari denied Mil- 
ler V. Louisville & N. R. Co., 63 S. 
Ct. 36, 317 U.S. 644, 87 L.Ed. 519. 
Ky.—Norfolk & W. Ry. Co. v. Harris, 
84 S.W.2d 69, 260 Ky. 132—Aulich 
V. Craigmyle, 69 S.W.2d 560, 248 
Ky. 676. 

Mass.—Donovan v. Travers, 188 N. 

E. 705, 285 Mass. 167. 

Mich.—Mosshamer v. Wabash R. Co., 
191 N.W. 210, 221 Mich. 407. 

Okl.—Order of Railway Conductors 
of America v. Shaw, 119 P.2d 549, 
189 Okl. 665—Lockwood v. Chit- 
wood, 89 P.2d 951, 186 Okl. 44. 
95. U.S.—Elder v. New York Cent. 

R. Co., C.C.A.Ky., 152 F.2d 861. 
N.J.—Franklin v. Pennsylvania- 

Reading Seashore Lines, 193 A. 
712, 122 N.J.Eq. 205. 

99. Tenn.—Earle v. Illinois Cent. R. 
Co., 167 S.W.2d 16, 25 Tenn.App. 
660, certiorari denied 63 S.Ct. 161, 
317 U.S. 680, 87 L.Ed. 646. 

97. Tenn.—Earle v. Illinois Cent. R. 
Co., supra. 

OozLStructlve kuowledge of iuterpre- 
tatlou 

Where agreement between labor 
union and railroads obligated rail¬ 
roads to return to the service yard¬ 
men, let out in reduction of forces, 
in order of their seniority standing 
if yardmen were not out of the 
Service to exceed six months and 
understanding of railroads' construc- 
tion of agreement was widespread 
and notoriox^^ among the employees 
whose interests were directly aifect- 
ed by the agreement, and local offi- 
cials of the railroads, and the prac- 
tice thereunder was uniform, yard- 
man suing for breach of such obli¬ 
gati on was chargeable with construc¬ 
tive knowledge of the meaning at- 
tributed to the agreement.—Earle v. 
Illinois Cent. R. Co., supra. 

98. Tenn.—Earle v. Illinois Cent. 
R. Co., supra. 

99. Tenn.—Earle v. Illinois Cent. R. 
Co., supra. 

1. Tenn.—Earle v. Illinois Cent. R. 
Co., supra. 

2. Tenn —Earle v. Illinois Cent. R. 
Co., supra. 
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The seniority provisions of a collective agreement i his seniority rights under the original employment 


are enforceable,^ and an employee^s seniority rights, 
duly fixed by the contract between the employer and 
the collective bargaining agent, are valuable^ proper- 
ty rights^ which belong exclusively to the employee,® 
and of which he may not be unlawfully deprived.*^ 
A breach of the seniority provisions of the agree¬ 
ment may be waived by the employee.S 

Modification and termination of rights, Seniority 
rights may be taken away or modified by subse- 
quent agreements properly entered into by the bar¬ 
gaining agent and the employer.£> Where an em- 
ployee separates from the Service of the employer, 
or, after being laid off temporarily, fails to comply 
with the regulations prescribed by the agreement to 
preserve his seniority rights,or transfers to an- 
other department or division which, under the terms 
of the agreement, has a separate seniority roster,^^ 


are terminated. 

§ 28(42). Effect on Individual Contracts of 
Right and Duty to Bargain Col- 
lectively 

Individual contracts between employer and em- 
ployees In the sense of contracts of hiring are necessl- 
tated by the collective bargaining procedure, but a col¬ 
lective bargaining agreement circumscribes the rights 
of employer and employees wIth respect to making in¬ 
dividual contracts and it surmounts or supersedes the 
provisions of the individual contract as to terms and 
conditions of employment. 

Individual contracts between employer and em¬ 
ployees in the sense of contracts of hiring are neces- 
sitated by the collective bargaining procedure,^3 
since after the collective trade agreement is made 
the individuals who benefit by it are identified by in- 


3. Mo.—Sparks v. Thompson, App., 
161 S.W.Sd 977—McGee v. St. Jo- 
seph Belt Ry. Go., 110 S.W.2d 389, 
232 Mo.App. 639—McCoy v. St. 
Joseph Belt Ry. Co., 77 S.W.2d 175, 
229 Mo.App. 506. 

Contract held breached. 

Miss.—Moore v. Yazoo & M. V. R. 

Co., 166 So. 395, 176 Miss. 65. 
Contract lield not breaclied 
Chio.—Storms v. United Graln & 
Hlllworkers Union, 27 N.E.2d 781, 
64 Ohio App. 19, appeal dismissed 
28 KE.2d 561, 137 Ohio St. 267. 
Tenn.—Earle v. Illinois Cent. R. Co., 
167 S.W.2d 15, 25 Tenn.App. 660, 
certiorari denied 63 S.Ct. 161, 317 
U.S. 680, 87 Ii.Ed. 546. 

4 . U.S.—Elder V. New York Cent. R. 
Co., C.C.A.Ky,. 152 F.2d 361—Illi¬ 
nois Cent. R. Co. v. Moore, C.C.A. 
Miss., 112 F.2d 959, reversed on 
other grounds 61 S.Ct. 754, 312 U. 

S. 630, 86 L.Ed. 1089. 

Tenn.—McClure v. Louisville & N. 
R. Co., 64 S.W.2d 538, 16 Tenn. 
App. 369. 

5. U.S.—Primakow v. Railway Exp. 
Agency, D.C.Wis., 56 T^.Supp. 413. 

Ariz.—Grand International Brother- 
hood of Locomotive Engineers v. 
Mills, 31 P.2d 971, 43 Ariz. 379. 
Ga.—Evans v. Louisville & N. R. Co., 
12 S.E.2d 611, 191 Ga. 395. 

Mass.—Donovan v. Travers, 188 N. 

E. 705, 285 Mass. 167. 

K.J.—^Dooley v. Lehigh Valley R. 
Co. of Pennsylvania, 21 A.2d 334, 
130 N.J.Ed. 75, affirmed 25 A.2d 
■893, 131 N,J.Eq. 468, certiorari 

denied Lehigh Valley R. Co. of 
Pennsylvania v. Dooley, 63 S.Ct. 
45. 317 U.S. 649, 87 L.Ed. 523. 
Ohio.—Hess v. Trailer, 17 Ohio Supp. 
39. 

Tenn.—Earle v. Illinois Cent. R. Co., 
167 S.W.2d 16, 25 Tenn.App. 660, 


certiorari denied 63 S.Ct. 161, 817 
U.S. 680, 87 L.Ed. 546. 

e. U.S.—Primakow v. Railway Exp. 

Agency, D.C.Wis., 56 P.Supp. 413. 
Miss.—Stephenson v. New Orleans & 
N. E. R. Co., 177 So. 609, 180 Miss. 
147. 

7. U.S.—Elder v. New York Cent. 
R. Co., C.C.A.Ky., 162 F.2d 361. 

8. Miss.—Moore v. Yazoo & M. V. 
R. Co., 166 So. 395, 176 Miss. 65. 

9. U.S.—Elder v. New York Cent. 
R. Co., C.C.A.Ky., 152 F.2d 361— 
Division 525, Order of .Railway 
Conductors of America v. Gorman, 

C. C.A.Ark., 133 P.2d 273—System 
Federation No. 59 of Railway Em¬ 
ployees Department of American 
Federation of Labor v. Louisiana 
& A. Ry. Co., D.C.La., 32 P.Supp. 
89, aliirmed, C.C.A., 119 F.2d 509, 
certiorari denied 62 S.Ct. 108, 314 
U.S. 656, 86 L.Ed. 626. 

111.—Evans v. Johnston, 20 N.E.2d 
841, 300 IlLApp. 78. 

Mich.—Hartley v. Brotherhood of 
Railway and Steamship Clerks, 
Freight Handlers and Station Em¬ 
ployees, 277 N.W. 885, 283 Mich. 
201 . 

Miss.—Yazoo & M. V. R. Co. v. Mit- 
chell, 161 So. 860. 

N.C.—Coley v. Atlantic Coast Line 
R. R., 19 S.B.2d 124, 221 N.C. 66. 
Okl.—Order of Railway Conductors 
of America v. Shaw, 119 P.2d 549, 
189 Okl. 665. 

Pa.—Hanlen v. Brotherhood of Lo¬ 
comotive Firemen and Enginemen, 
19 Pa.Dist. & Co. 664, 37 Dauph. 
Co. 198—Madera v. Monongahela 
Ry. Co., Com.Pl., 9 Fay.L.J. 27. 
Acquiescence by oompany in tmion 
ruling 

U.S,—Harris v. Missopri Pac. R. Co., 

D. O.Ill., 1 F.SUPP. 94«. 
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Ohange In assignment of train rnns 
Okl.—Lockwood v. Chitwood, 89 P. 
2d 951, 185 Okl. 44. 

10. Minn.—Jorgensen v. Great 
Northern Ry. Co., 22 N.W.2d 644, 
221 Minn. 438. 

Mo.—McGee v. St. Joseph Belt Ry. 
Co., 133 S.W.2d 676, 236 Mo.App. 
707, certiorari quashed State ex 
rei. St. Joseph Belt R. Co. v. 
Shain, 145 S.W.2d 131, 346 Mo. 
1098. 

Pa.—Madera v. Monongahela Ry. Co., 
Com.Pl., 9 Fay.L.J. 27. 

11. U.S.—Sanders v. Louisville & 
N. R. Co., C.C.A.Tenn., 144 F.2d 
485. 

Minn.—Jorgensen v. Great Northern 
Ry. Co., 22 N.W.2d 644, 221 Minn. 
438. 

Betum to se<rvice within six months 
Tenn.—Earle v. Illinois Cent. R. Co., 
167 S.W.2d 16, 25 Tenn.App. 660, 
certiorari denied 63 S.Ct. 161, 317 

U. S. 680, 87 L.Ed. 646. 

12. Minn.—Plorestano v. Northern 
Pac. Ry. Co., 269 N.W. 407, 198 
Minn. 203. 

Agreement after transfer from dew 
partment 

Where original working agreement 
between railroad and telegraphers' 
Union established. seniority rights in 
operating department only, and tele- 
grapher had voluntarily transferred 
to trafflc department before working 
agreement was made, he had no sen¬ 
iority rights under such agreement. 
—McClure v. Louisville & N. R. Co., 
64 S.W.2d 638, 16 Tenn.App. 369. 

13. U.S.—J. I. Case Co. v. N. L. R. 
B., 64 S.Ct. 576, 321 U.S. 332, 88 
L.Ed. 762—Yazoo & M. V. R. Co. 

V. Wehb, C.C.A.Miss., 64 F.2d 902. 
Nature of collective bargaining 

agreements generally see supra 8 
28 (37). 
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dividua! hirings.^^ The labor relations statutes do 
not prohibit an employer from making individua! 
contracts with his employees,^^ or prohibit an em- 
ployee from making an individua! contract with the 
employer,and such statutes do not preclude an 
employer from conducting his business on an open- 
shop basis ;i'^ but he may not insert in the contract 
of employment any discriminatory term which en- 
courages or discourages mcmbership in a labor or- 
ganization other than requiring membership in the 
labor organization which has been legally chosen to 
represent the employees.i^ Conditions of employ¬ 
ment which are not covered or provided for by the 
collective agreement may be fixed by the employer,!® 
and the employer may make rules governing em- 
ployees not covered by the collective agreement.^® 


Where there is a great variation in circumstances of 
employment or capacity of employees, the collective 
bargaining agreement may prescribe only minimum 
rates of pay or maximum hours or expressly leave 
certain areas open to individual bargaining.^i 

Individual contracts cannot defeat or delay the 
procedure prescribed by labor relations statutes, 
or effectively waive any of the benefits of collective 
bargaining, 23 and such contracts in existence at the 
effective date of the labor relations statute provid- 
ing for collective bargaining are terminated in so 
far as they interfere with the employee*s freedom 
of choice in selecting a bargaining agent or with 
the free bargaining process.®^ A collective bargain¬ 
ing agreement circumscribes the rights of employer 
and employees with respect to making individual 


14. U.S.—J. I. Case Co. v. N. L. R. 
B., 64 S.Ct 676, 321 U.S. 332, 88 
L.Bd. 762. 

15. U.S.—J. I. Case Co. v. N. L. R. 
B., supra—N". L. R. B. v. Jones & 
Uaughlin Steel Corp., 67 S.Ct. 615, 
301 U.S. 1, 81 L.Ed. 893, 108 A. 
Li.R. 1352—K L. R. B. v. Superior 
Tanning Co., C.C.A.7, 117 F.2d 881, 
certiorari denied Superior Tannlng 
Co. V. N, L. R. B., 61 S.Ct. 834, 313 

U. S. 659, 86 L.Bd. 1520—Peninsu- 
lar & Occidental S. S. Co. v. N. L. 
R. B., C.C.A.5, 98 P.2d 411, certio¬ 
rari denied N. L. R. B. v. Peninsu- 
lar & Occidental S. S. Co., 69 S.Ct. 
248, 305 U.S. 663, 83 L.Ed. 423—N. 
L. R. B. V. Sands Mfg. Co., C.C.A. 
6, 96 F.2d 721, afflrmed 59 S.Ct. 
508, 306 U.S. 332, 83 L.Ed. 682. 

Individual coutiracts peuding xiego^ 
tiations 

Under the Railway Lahor Act 
changes hy carriers in agreements 
reached through collective bargain¬ 
ing, pending negotiations, are pro- 
hibited, but independent individual 
contracts are not afCected.—Wil¬ 
liams V. Jacksonville Terminal Co., 
Fla. & Tex., 62 S.Ct. 669, 315 U.S. 
386, 86 L.Bd. 914, rehearing denied 
62 S.Ct. 909, 315 U.S. 830, 86 L.Ed. 
1224—Pickett v. Union Terminal Co., 
Fla. & Tex., 62 S.Ct. 659, 316 U.S. 386, 
86 L.Ed. 914, rehearing doniod 62 
S.Ct. 909, 316 U.S. 830, 86 L.Bd. 1224. 

la U.S.—J. I. Case Co. v. N. L. R. 
B., 64 S.Ct. 576, 321 U.S. 332, 88 
L.Ed. 762—N. L. R. B. v. Superior 
Tanning Co., C.C.A.7, 117 F.2d 881, 
certiorari denied Superior Tanning 
Co. .V. N. L. R. B., 61 S.Ct. 834, 
313 U.S. 559, 85 L.Ed. 1520. 

17. U.S.—N. L. R. B. V. Union Pa¬ 
cific Stages, C.C.A.9, 99 P.2d 153. 

18. U.S.—N. L. R. B. V. National 
Casket Co., C.C.A.2, 107 P.2d 992. 

19 . U.S.—Texoma Natural Gas Co. 

V. Oil Workers Intern. Union Lo- 
cal No. 463, D.C.Tex.^ 68 F.Supp. 


132, affirmed, C.C.A., Oil Workers 
Intern. Union, Local No. 463 v. 
Texoma Natural Gas Co. 146 F.2d 
62. certiorari denied 65 S.Ct. 1017, 
324 U.S. 872, 89 L.Ed. 1426, re¬ 
hearing denied 65 S.Ct. 1183, 325 
U.S. 893, 89 L.Ed. 2004. 

A profit-shariug contract entered 
into in good faith and without in- 
terference with, or restraint on, the 
rights as guaranteed by labor rela¬ 
tions statutes is proper.—^N. L. R. 

B. V. Jahn & Ollier Bngraving Co., 

C. C.A.7, 123 P.2d 589. 
iSenlorlty rights 

An employer may adopt any rule 
of seniority, so long as normal op- 
eration does not discriminate against 
freedom to select bargaining agency. 
—^Kansas City Power & Light Co. v. 
N. L. R. B., C.C.A.8, 111 P.2d 340. 

20. U.S.—^Williams v. Jacksonville 
Terminal Co., Fla. & Tex., 62 S.Ct. 
659, 315 U.S. 386, 86 L.Ed. 914, re¬ 
hearing denied 62 S.Ct. 909, 316 

U. S. 830, 86 L.Ed. 1224—Pickett 

V. Union Terminal Co., Fla. & Tex., 
62 S.Ct. 6'59, 315 U.S. 386, 86 L.Ed. 
914, rehearing denied 62 S.Ct. 909, 
315 U.S. 830, 86 L.Ed. 1224. 

21. U.S.—J. I, Case Co. v. National 
Labor Relations Board, 64 S.Ct. 
'57'6, 321 U.S. 332, 88 L.Ed. 762. 

Ballway Labor Act 

“Collective bargains” between a 
railroad and its employees under 
Railway Labor Act, 45 U.S.C.A. § 
151 et seq., need not always settle 
or embrace every exceptional cir- 
cumstanefe in rates, rules, and work- 
ing conditions, but may reserve par- 
iicular situations for individual con- 
tracting, either completely or with- 
in prescribed limits.—Order of Rail¬ 
road Telegraphers v. Railway Exp. 
Agency, Ga., 64 S.Ct. B8’2, 321 U.S. 
342, 88 L.Ed. 788. ‘ 

22. U.S.— J. I. Case Co. v. N. L. R. 
B., 64 S.Ct. '6'76, 321 U.S. 332, 88 
L.Ed. 762—^Lewellyn v. Fleming, 
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C.C.A.Okl.. 154 F.2a 211, certiorari 
denied 67 S.Ct. 45—^Western Cart- 
ridge Co. v. N. L. R. B., C.C.A.7, 
134 F.2d 240, certiorari denied 64 
S.Ct. 48, 320 U.S. 746, 88 L.Ed, 443 
—^N. L. R. B. v. Grower-Shipper 
Vegetable Ass’n of Central Cali- 
fornia. C.C.A.9, 122 P.2d 368. 
ISmployer^s refusal to bargaiu with 
iiulou 

Where acceptance of employer’s 
proposed contract by employees in- 
divldually was brought about by em- 
ployer's interference and refusal to 
bargain with union, the contracts 
were properly voided.—N. L. R. B. 
V. Reed & Prince Mfg. Co., C.C.A.l, 
118 F.'2d 874, certiorari denied Reed 
& Prince Mfg. Co. v. N. L. R. B., 61 
S.Ct. 119, 813 U.S. 595, 85 L.Bd. 1649. 
Coerclon to compel Individual oon- 
traets 

Welfare and safety of employees 
of entire piant did not justify a 
coercive effort to compel acceptance 
of individual contracts by employees. 
—^N. L. R. B. V. Bear Brand Hosiery 
Co., C.C.A.7, 131 P.2d 731. 

93. U.S.—J. I. Case Co. v. N. L. R. 

B., 64 S.Ct. 576, 321 U.S. 332, '88 
L.Ed. 762—N. L. R. B. v. Poultry- 
men's Service Corporation, C.C. 
A.3, 138 F.2d 204—N. L. R. B. v. 
Jahn & Ollier Bngraving Co., C.C. 
A.7, 123 F.2d 589. 

Frovisions for settlement of differ- 
enoes 

Individual employment contracts 
whereby employees bound them- 
selves to negotiate differences and 
to submit differences to arbitration 
constituted an unlawful restraint on 
the right of employees to bargain 
collectively.—N. L. R. B. v. Stone, 
C.C.A,7, 12'5 F.2d 752, certiorari de¬ 
nied Stone V. N. L. R. B., 63 S.Ct. 

, 44, 317 U.S. '649, 87 L.Ed. 522. 

I 24. U. S.—N. L. R. B. v. American 
j Rolling Mill Co., C.C.A.6, 126 F.2d 

I 38. 
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contracts of employment.25 The collective agree- 
ment becomes a part of the contract of employ- 
ment,^® and it stirmounts or supersedes the provi- 
sions of the individual contract as to terms and con- 
ditions of employment,^'? even though the individual 
contracts may be more advantageous to individual 
employees than the collective agreement.28 Con¬ 
tracts of employment must be construed so as to in¬ 
clude such terms of labor relations statutes as are 
applicable.29 


The mere fact that an employee is a member of 
a labor union docs not abrogate the employer's right 
to discharge him.30 An employer has the right to 
refuse to maintain union standards.^i 

In the absence of a statute otherwise providing, 
nonmembership in a union may be made a condition 
of employment,32 or a condition of continuance of 
employment,32 and a labor union, by incorporating 
provisions into its constitution or by contract with 
its members, cannot abridge the employer^s right to 


iiS. U.S.—Dooley v. Lehigh Valley 
R. Co. of Pennsylvania, 21 A.2d 
S34, 130 N.J.Ea. 75, afflrmed 25 A. 
2d 893, ,131 N.J.Bq. 468, certiorari 
denied Lehigh Valley R. Co. of 
Pennsylvania v. Dooley, 63 S.Ct. 
4’5, 317 U.S. 649, 87 L.Ed. 523— 
Christiansen v. Local 680 of Milk 
Drivers and Dairy Employees of 
New Jersey, 10 A.2d 168, 126 N.J. 
Eq. 508. 

Cliaiig'e in. o^greement 

A railway express company’s fail- 
ur-e to proceed under statute and 
bargaining agreement requirement 
by giving notice to employees’ bar¬ 
gaining agent of intended change 
in agreement and instead giving in¬ 
dividual nolices to employees as to 
change was ineffective and left col¬ 
lective bargaining agreement in 
force.—Order of Railroad Telegra- 
phers V. Railway Exp. Agency, Ga., 
64 S.Ct. ‘582, 321 U.S. 342, 88 L.Ed. 
788. 

Subordlnatlon of individual rights to 
rights of group 

Pa.—Madera v. Monongahela Ry. Co., 
Com.PL, 9, Fay.L.J. 27. 

26. Neb.—Brisbin v. E. L. Oliver 
Lodge No. 335 of Brotherhood of 
Railway Clerks, 2'79 N.W. 277, 134 
Neb. 517. 

N.J.—Dooley v. Lehigh Valley R. Co. 
of Pennsylvania, 21 A.2d 334, 130 
N.J.Eq. 75, affirmed 25 A.2d 893, 
131 N.J.Eq. 468, certiorari denied 
Lehigh. Valley R. Co. of Pennsyl¬ 
vania V. Dooley, 63 S.Ct. 45, 317 
U.S. 649, 87 L.Ed. 523—Christian¬ 
sen V. Local 680 of Milk Drivers 
and Dairy Employees of New Jer¬ 
sey, 10 A.2d 168, 126 N.J.Eq. '508. 
Tenn.—^Cross Mountain Coal Co. v. 

Ault, 9 S.W.2d 692, 157 Tenn. 461. 
63 C.J. p 672 note 69. 

Senioxity rights 

(1) Provisions for seniority rights 
in a collective bargaining agreement 
become a part of the employment 
contract of each individual em¬ 
ployee. 

Mo.—MoCoy V. St. Joseph Belt Ry. 
Co., 77 S.W.2d 175, 2'29 Mo.App. 
506. 

Tenn.-'-Earle v. Illinois Cent. R. Co., 
167 S.W.2d 15, 25 Tenn.App, 660, 
certiorari denied 63 S.Ct. 161, 317 
U.S. 680, 87 L.Ed. 546. 


(2) One who accepts employment 
is bound by the prior construction of 
seniority rights provisions in the 
collective bargaining agreement in 
force at the time of his employment. 
—Burton v. Oregon-Washington R. 
& Nav. Co., 38 P.2d 72, 148 Or. 648. 

27. U.S.—J. I. Case Co. v. N. L. R. 

B. , 64 S.Ct. 576, 321 U.S. 3'32, 88 
L.Ed. 762—Gatliff Coal Co. v. Cox, 

C. C.A.Ky., 152 P.2d 52—St. Clair 
V. Russell & Pugh Lumber Co., 

D. C.Idaho, 51 F.Supp. 47. 

Mass.—Hamer v. Nashawena Mills, 
6'2 N.E.2d 22, 315 Mass. 160. 
Railway Xiabor Act 

(1) Under Railway Labor Act, 45 
U.S.C^A.. § 151 et seq., special volun- 
tary individual contracts between a 
company and its employees as to 
rates of pay, rules, and conditions 
of employment, are subordinate. to a 
collective bargaining agreement.— 
Order of Railroad Telegraphers v. 
Railway Express Agency, Ga., 64 S. 
Ct. 582, 321 U.S. 342, 88 L.Ed. 788— 
Lewellyn v. Fleming, C.C.A.Okl., 154 
P.2d 211, certiorari denied 67 S.Ct. 
46. 

(2) Before the rule was settled it 
had been held that an employee need 
not accept the terms of the collec¬ 
tive agreement but could make a 
special contract with the company. 
—General Committee of Adjustment 
of Brotherhood of Locomotive Engi- 
neers for Pacific Lines of Southern 
Pac. Co. V. Southern Pac. Co., C.C.A. 
Cal., 132 P.2d 194, reversed on oth- 
er grounds 64 S.Ct. 142, 320 U.S. 338, 
88 L.Ed. 85—Illinois Cent. R. Co. v. 
Moore, C.C.A.Miss., 112 F.2d 959, re¬ 
versed on other grounds 61 S.Ct. 
754, 312 U.S. 630, 85 L.Ed. 1089. 

28. U.S.—J. I. Case Co. v. N. L. R. 
B., 64 S.Ct. 576, 3'21 U.S. 332, 88 
L.Ed. 762. 

Seniority rights 

A collective agreement may abro¬ 
gate an employee's seniority rights 
under his private contract.—Lewel¬ 
lyn v. Fleming, C.C.AOkl., 154 F.2d 
211, certiorari denied 67 S.Ct. 45. 

29. U.S.—Manseau v. U. S., D.C. 
Mich., 52 F.Supp. 395. 

Tex.—Mansell v. Texas & P. Ry. Co., 
137 S.W.2d 997, 135 Tex. 31. 

30. Or.—Moreland Theatres Corpo- 
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ration v. Portland Moving Picture 
Mach. Operators' Protective Union, 
Local No. 159, 12 P.2d 333, 140 Or. 
35. 

31. Colo.—People v. Harris, 91 P.2d 
989, 104 Colo. 386, 122 A.L.R. 1034. 

32. N.T.—Interborough R a p i d 

Transit Co. v. Lavin, 159 N.E. 863, 
247 N.Y. 65. 63 A.L.R. 188—Vail- 
Ballou Press v. Casey, '212 N.T.S. 
113, 125 Misc. 689. 

Pa.—^Kraemer Hosiery Co. v. Amer¬ 
ican Federation of Pull Fashioned 
Plosiery Workers, Reading Branch, 
Local No. 10, 157 A. 588, 305 Pa. 
206. 

39 C.J. p 41 note 91 [a]—63 C.J. p 
659 note 65. 

-Coatlnuanoe of open-shop policy 
Agreement required of employees 
not to aid in changing open-shop 
policy of employer does not affect an 
agreement between the union and 
the employees that the employees 
will not sign a contract of employ¬ 
ment which precludes them from Un¬ 
ion membership.—^Nolan v. Farming- 
ton Shoe Mfg. Co., D.C.Mass., 25 F.2d 
906. 

Employmeut of uoauuion labor 

An employer may employ only 
nonunion labor.—Molion Picture Ma- 
chine Projectionists Protective Un¬ 
ion, Local No. 4'73, v. Rialto Theatre 
Co., Del., 17 A.2d 836. 

33. U.S.—^Hltchman Coal & Coke Co. 
V. Mitchell, W.Va., 38 S.Ct. 65, 245 
U.S. 229, 62 L.Ed. 2'60, L.R.A.191SC 
497, Ann.Cas.lOlSB 461. 

N.J.—Currier v. International Mold- 
ers’ Union of North America Local 
No. 40, 115 A. 66, 93 N.J.Eq. 61. 

63 C.J. p 659 note 55. 

Bludiug effect durlug coutluuauce of 
employmeut 

Fact that parties to employee’s 
contract not to join union were 
bound only while employment rela- 
tion voluntarily continued was held 
not to vitiate contract.—^Kraemer 
Hosiery Co. v. American Federation 
of Full Fashioned Hosiery Workers, 
Reading Branch, Local No, 10, 157 A. 
588, 305 Pa. 206. 
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conduct an open shop.34 Likewise, in the absence of 
statute, an employer's contract with a union cannot 
prevent an independent contract disregarding it,35 
but it may be read into the agreement of employ- 
inent,33 and there is a presumption that the contract 
of employment is to be read in the light of the un¬ 
iones by-laws in so far as these by-laws attempt to 
regulate the terms of employment of their mem- 
bers.37 


Where the extent of a union delegate’s authority 
is set forth in the agreement between the employer 
and the union, acts of the delegate in excess of 
his stated authority cannot modify individual agree- 
ments,38 unless express authority is given outside 
the agreement,39 or unless the union members rat- 
ify the modification of their individual agreements."^® 


3. Unfair Laboe Peactices 


§ 28(43). In General 

a. Under federal statiites 

b. Under state statutes 

a. Under Federal Statutes 

Although it does not undertake to specify In precise 
and unmistakable language each Incident which might 
constitute an unfair labor practice, the National Labor 
Relations Act describes and defines unfair labor prac- 
tices, and labor practices condemned as unfair are strict- 
ly limited to those enumerated in the statute. 

The National Labor Relations Act § 8, 29 U.S. 
C.A. § 158, describes and defines unfair labor prac¬ 
tices; and labor practices condemned as unfair are 
strictly limited to those enumerated in the statute.^^^ 
The act does not undertake to specify in precise 
and unmistakable language each incident which 
might constitute an unfair labor practice, but leaves 
to the National Labor Relations Board the work 
of applying the act’s general prohibitory language 
in the light of the infinite combinations of events 
which might be charged as violative of its terms .^2 


The statute does not seek to prohibit evil intent but 
unfair labor practices.^3 Qn the other hand, it does 
not excuse concerted activities themselves independ- 
ently unlawful.44 Individual contracts between em¬ 
ployer and employees obtained as the resuit of an 
unfair labor practice may not be the bases of ad- 
vantage to the violator of the act or of disadvan- 
tage to employees.45 

b, Under State Statutes 

state statutes relating to unfair labor practices 
embrace oniy those unfair labor practices listed in the 
statute; the publlc cannot be deprived of its rlght to 
protection against such practices by any agreement of 
employees and employer or iKigation between them for 
vindication of their private rights. 

Statutes relating to unfair labor practices have 
been enacted in some states.45 The term "unfair 
labor practices” within a state statute providing for 
the state board to hold hearing on charges of such 
practices means only those unfair labor practices 
listed in the statute.47 The public cannot be de¬ 
prived of its right to protection against unfair la- 


34. tJ.S.—^Nolan v. Farminglon Shoe 
Mfg. Co., D.C.Mass., 25 P.2d 906. 

35. KT.—Langmade v. Olean Brew- 
ing Co., 121 N.T.S. 3S8, 137 App. 
Div. 355. 

Tex.—Panhandle & S. F. Ry. Co. v. 

Wilson, Civ.App., '65 S.W.'2d 216. 
Employee siibseg.ueutly jolniug tmiou 
A contract made by a labor union 
with an employer for benefit of em¬ 
ployees does not ipso facto abrogate 
a prior agreement of an employer 
with an employee, notwithstanding 
employee subseauently joins union. 
—^Huston V. Washington Wood & 
Coal Co., 103 P.2d 1095, 4 Wash.2d 
449. 

36. N.Y.—Langmade v. Olean Brew- 
ing Co., 121 N.y.S. 388, 137 App. 
Div. 355. 

37. N.T.—Scarano v. Lemlein, 121 
N.T.S. 351, 66 Misc. 174. 

39 C.J. p 43 note 25. 

38. U.S.—Ahlauist v. Alaska-Port- 
land Packers' Ass’n, C.C.A.Or., 39 
P.2d 348. 

39. Conduct of meeting 

If authority to modify individu¬ 
al agreements is actually given at 


a union meeting, the fact that the 
meeting was not conducted in ac- 
cordance with union rules is imma- 
terial.—AhlQLuist v. Alaska-Portland 
Packers’ Ass’n, supra. 

40. Knowledge of modification 

In the absence of knowledge of 
the modification, the union members 
may not be held to have ratified the 
modification,—^Ahlguist v. Alaska- 
Portland Packers' Ass’n, supra. 

41. U.S.—Phelps Dodge Corporation 
V. N. L. R. B., 61 S.Ct. 845, 313 
U.S. 177, 8'5 L.Ed. 1271, 133 A.L.R. 
1217. 

Acts of strangers 
Where an employer and a city 
chamber of commerce had no con- 
nection with, financial interest in, or 
control over, each other, an adver- 
tisement published by the latter dis- 
seminating Information secured by 
its committee concerning compara¬ 
tive wages paid by the employer and 
his competitors, and urging em¬ 
ployees to vote at a union election 
did not warrant a cease and desist 
order by the National Labor Rela- 
Itions Board against the chamber of 
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commerce.—N. L. R. B. v. American 
Pearl Button Co., C.C.A.8, 149 P.2d 
311. 

42. U.S.—Republic Aviation Corp. v. 
N. L. R. B., 66 S.Ct. 982, 324 U. 
S. 793, 89 L.Ed. 1372, 157 A.L.R. 
1081—National Labor Relations 
Board v. Le Tourneau Co. of Ga., 
65 S.Ct. 982, 324 U.S. '793, 89 L.Ed. 
137'2, 157 A.L.R. 1081, rehearing 
denied 65 S.Ct. 1401, 325 U.S. 894, 

1 89 L.Ed. 2005. 

43. U.S.-—P. W. Poe Mfg. Co. v. N. 
L. R. B., C.C.A.4, 119 F.2d 45. 

44. U.S.—N. L. R. B. v. Peter Cail- 
ler Kohler Swiss Chocolates Co., 
C.C.A.2, 130 F.2d 603. 

45. U.S.—J. I. Case Co,’v. N. L. R. 
B., 64 S.Ct. 576, 321 U.S. 332, 88 L. 
Ed. 762—National Licorice Co. v. 
N. L. 'r. B., 60 S.Ct. '569, 309 U.S. 
350, 84 L.Ed. 799. 

46. Striet rules of respondeat su¬ 
perior held iuapplicable 

Pa.—^Hodson Motor Co. v. United 
Automobile Workers, Com.Pl., 90 
Pittsb.Leg.J. 295. 

47. N.Y.—In re Almroth, 14 N.Y.S. 

1 2d 63, 171 Misc. 314, affirme.d Ap- 
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bor practices under sudi statutas by any agreement 
o£ employees and employer or Htigation between 
tliem for vindication of their private rights.^8 

§ 28(44). Unfair Labor Practices of Employ¬ 
er in General 

The circumstances with which an employer is con- 
fronted do not excuse an unfair labor practice; and 
with respect to compliance with the statute his con- 
duct will be Judged by what he does as well as what 
he says. 

The circumstances with which the employer is 
confronted do not justify disregard of statutes re- 
lating to unfair labor practices,^9 and such a prac¬ 
tice cannot be excused because of economic pres¬ 
sure exerted against the employer by one of the 
unions engaged in a jurisdictional labor dispute.^^ 
With respect to compliance by the employer with 
the National Labor Relations Act, an employer's 
conduct will be judged not only by what he says, 
but what he does.^i An employer's labor policy as 
evidenced by his conduct prior to the enactment of 
the statute is material to the question of the intent 
of his action after and under the act.^^ Hostility to 
outside unions and support of, or predilection for, 
a company union prior to the enactment of the act. 


unless later unequivocally repudiated so as to in- 
duce confidence in employees in their freedom of 
choice, is relevant in determination of unfair labor 
practices and it is proper for the labor rela¬ 
tions board to consider the employer’s recent and 
uniform hostility to organizational activities in ap- 
praising his conduct in his dealings with his em- 
ployees.54 The statutory prohibition of unfair la¬ 
bor practices designed by the employer to prevent 
free exercise of the employees’ wishes with refeps 
ence to membership in a union was intended a§ q 
grant of right to employees rather than as a gr^nt 
of power to the union.^5 

Acts of supervisory employees. In order to con-= 
stitute an unfair labor practice of an employer, it 
is not necessary that actions of supervisory em¬ 
ployees actually reflect the employer’s policy,56 and 
it is sufficient that the employees have cause to be^ 
lieve that foremen who commit unfair labor prac>= 
tices are acting as representatives of the matiage^: 

ment.57 

Effect of sfrikes generally, Employees on strike 
are protected against unfair labor practices de- 
nounced by the National Labor Rejations Act.®® 
Where causes contributing to a strike are unfair la- 


plication of Almroth, 17 N.T.S.2d 
22'5, 258 App.Div. 378. 

48. N.T.—New York State Labor 
Relations Bd. v. Holland Laundry, 
63 N.B.'2d 68, 294 N.T. 480, rear&u- 
ment denied 64 N.E.2d 278, 295 
N.T. 668. 

49. U.S.—Wilson & Co. v. N. L. R. 

B. , C.C.A.8, 123 F.2d 411. 

50. U.S.-—N. L. R. *B. V. National 
Broadcasting Oo., C.C.A.2, 150 F. 
2d 895—-N. L. R. B. v. Gluek Brew- 
ing Co., C.C.A.8. 144 P.2d 847— 
N. L. R. B. V. JoTan Engelhorn & 
Sons. C.C.A.3, 134 F.2d 653—N. L. 
R. B. V. Goodyear Tire & Rubber 
Co. of Alabama, C.C.A.5, 129 F.2d 
661—N. L. R. B. V. Hudson Motor 
Car Co., C.C,A.6, 128 F.2d 528— 
N, L. R. B. V. Isthmian S. S. Co., 

C. O.A.2, 126 F.2d '598—Warehouse- 
men’s Union, Local 117, Interna¬ 
tional Brotherhood of Teamsters, 
Cbauffeurs, Stablemen & Helpers 
of America, Afflllaled with the 
American Federation of Labor v. 
N. L. R. ‘B., 121 F.2d 84, 74 App. 

D. C. 28, certiorari denied 62 S.Ct. 
138, 314 U.S. 674, 86 L.Ed. 639— 
McQuay-Norris Mfg. Co. v. N. L. 

R. B., O.C.A.7. 116 P.2d 748, cer¬ 
tiorari denied 61 S.Ct. 843, 313 U. 

S. 565, 85 L.Ed. 1624—South Atlan¬ 
ti© S. S. Co. of Delaware y. N. L. 

R. B., C.C.A.5, 116 P.2d 480, cer¬ 
tiorari denied 61 S.Ct. 1101, 313 U. 

S. 682, 85 L.Ed. 1638—N. L. R. B. 
V. Star Pub. Co., C.C.A.9, 97 F.2d 
465. 


Bellef that other employees would 
refuse to work with employees not 
rehired did not excuse employer's 
disregard of requirements of stat¬ 
ute.—Wilson & Co. V. N. L. R. B., 
C,C.A.8, 123 F.2d 411. 

51. U.S.—Boeing Airplane Co., 

Wichita Division, v. N. L. R. B., 
C.C.A.10, 140 P.2d 423. 

Violatlon of settiement agreement 
The National Labor Relations 
Board is authorized to treat viola- 
tions of a settiement agreement be¬ 
tween the employer and the board 
by subsequent unfair labor practic¬ 
es, which indicate that the purpose 
of the settiement agreement has 
been thwarted, as entitling the board 
to make the previous, as well as the 
subsequent, unfair labor practices 
committed, the subject of an effec- 
tual order.—^N. L. R. B. v. May Dept. 
Stores Co., C.C.A.8, 164 F.2d 533, cer¬ 
tiorari denied 67 S.Ct. 7’2. 

52. U.S.—N. L. R. B. v. McLain Pire 
Brick Co., C.C.A.3, 128 P.2d 393. 

Attitude prior to judlcial deterxoina. 
tion of constitutionality 
Where employer had adopted a 
policy of opposition to statute but 
had professedly changed such pol¬ 
icy after the act was upheld, it was 
proper for examiner and board to in- 
terpret employer's action in light of 
his earlier attitude.—^N. L. R. B. v. 
Aladdin Industries, C.O.A.7, 125 P.2d 
377, certiorari denied Aladdin Indus¬ 
tries V. N. L. R. B., 62 S.Ct. 1310, 
316 U.S. 706, 86 L.Ed. 1773. 
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53. U.S.—N. L. R. B. v. Link-Belt 
Co., 61 S.Ct. 368, 811 U.S. 584, 85 
L.Ed. 368—^Atlas Underwear Co. v. 
N. L. R. B., C.C.A.6, 116 P.2d 1020. 

54. U.S.—N. L. R. B. v. American 

Laundry Machinery Co., C.C.A.2, 
152 P.24 '400—N. L. R. B. v. 

Eclipse Mpulded Products Co., C. 
'C.A.7, 126 P.2d 576. 

55. U.S.— N. L. R. B. v. Schwartz, 
C.C.A.5, 146 F.2d 773. 

53. U.S.—^N. L. R. B. v. Brezner 
Tanning Cq., C.C.A.l, 141 F.2d 62. 
Responsibijity for acts and conduct 
of supervisory employees gener¬ 
ally see supra § 28 (14). 

57. U.S.—N. L. R. B. V. Brezner 
Tanning Co., C.C.A.l, 141 P.2d 62, 

58, U.S.-r-N. L. R. B. V. Mackay Ra¬ 
dio & Tei. Oo., 68 S.Ct. 904, 304 U, 
S. 333, 82 L.Ed. 1381. 

Effect of termination or cessation of 
employment on status as employee 
see supra § 28 (13). 

Constraction of letter sent to em^ 
ployees 

A letter sent by an employer to all 
employees, including those on strike, 
and foujid to have restrained or 
ooerced employees in their rights, 
was required to be taken as a whole, 
and employer's conduct both before 
and after sendjng of letter was ma¬ 
terial in construing what was in¬ 
tended.—Wilson & Co. V. N. L. R. B., 
C.C.A.7, 120 p.2d 913. 
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bor practice§ and the employees' desire for wage 
betterments, the latter should not excuse the em- 
ployer from the legal consequences that flow from 
the unfair labor practices.^9 An employer whose 
conduct brings on a strike must be held responsi- 
ble for what follows.^® 

§ 28(45). Statutory Definition of Employer’s 
Unfair Practices 

a. Interference, restraint, or coercion 

b. Dominati on of, or interference with,. 

formation of labor organization or 
support thereof 

C. Discrimination with respect to hire or 
tenure of employment 

d. Discrimination for filing charges or 

testi fying under statute 

e. Refusal to bargain collectively 


I 28(45) 

a. Interference, Restraint, or Coercion 

Interference with, or restraint or coercion of, em- 
ployees by an employer in the exerclse of their statu¬ 
tory rights of self-organization and collective bargalning 
may constitute an unfair labor practice regardless of 
the motive of the employer or of his sucoess or failure 
in preventing organization. 

Under the National Labor Relations Act § 8, 29 
U.S.C.A. § 158 (a) (1), interference with, or re¬ 
straint or coercion of, employees by an employer in» 
the exercise of their statutory rights of self-organi¬ 
zation and collective bargaining constitutes an un¬ 
fair labor practice,regardless of the motive of the 
employer in so doing.®2 Interference, restraint, and 
coercion within the statute are not acts themselves. 
but are descriptive and are the resuit of acts.®^' 
Whatever acts may have the effect of interference,, 
restraint, and coercion are included in those terms,. 
and are therefore prohibited.^^ Thus they include a 
great number of acts which ordinarily could be val- 


TTnioii acti vities 

Employer could not discriminate 
against strikers who were VTilling 
to return to work bocause of their 
Union activities or their participa- 
tion in strike.—Wilson <& Co. v. K. L. 
R. B.. O.C.A.7, 124 F.2d 84'0. 

59. U.S.—Berkshire Knittlng Mills 
V. N. L. R. B., C.C.A.3, 139 F.2d 
184, certiorari denied 64 S.Ct. 1158, 
322 U.S. 747, 88 L.Ed. 1579. 

60. U.S.—N. L. R. B. V. Sunshine 
Mining Oo., C.C.A.S, llO F.2d 780, 
certiorari denied Sunshine Mining 
Co. V. N. L. R. B., 61 S.Ct. 447, 312 

U. S. 678, 8'5 L.Ed. 1118, reheanng 
denied 61 S.Ct. 619, 3-l'2 U.S. 713, 85 
L.Ed. 1144. 

61. U.S.—Medo Photo Supply Cor¬ 
poration V. N. L. R. B., 64 S.Ct, 
830, 321 U.S. 678, 88 L.Ed. 1007— 
K*. L. R. B. V. Monumental Life 
Ins. Oo., C.C.A.6, 162 F.2d 340— 
R*. L. R. B. V. Harris-Woodson Co., 
O.C.A.4, 162 P.2d 97—N. L. R. B. 

V. Bird Mach. Co., C.C.A.l, 161 F.2d 
589—N. L. R. B. v. Wmona Textile 
Mills, C.C.A.8, 160 F.2d 201—N. L. 
R. B. V. American White Cross 
Laboratories, C.C.A.2, 160 F.2d 75 
—N. L. R. B. V. Indiana Desk Co., 
C.C.A.7, 149 P.2d 987—LeTournoau 
Co. of Georgia v. N. L. R. B., C.C. 

A.6, 143 P.2d 6'7, reversed on olh- 
er grounds 65 S.Ct, 982, 324 U.S. 
793, 89 L.Ed. 1372, 157 A.L.R. 1081, 
rehearing denied 65 S.Ct. 1401, S'25 
U.S. 894, 89 L.Ed. 2005, rehearing 
denied 150 P.2d 1012—Western 
Cartridge Co. v. N. L. R. B., C.C.A. 
7, 139 F.2d 8516—N. L. R. B. v. 
Condenser Corporation of America, 
C.C.A.3, 128 F.2d 67—N. L, R. B. v. 
American Rolling Mill Co., C.C.A. 
6, 126 P.2d 38—Tyne Co. v. N. L. 
R. B., C.C.A.7, 125 F.2d 832—N. L, 

56 C.J.S.-14 


R. B. V. Acme Air Appliance Co., C. 
C.A.2, 117 F.2d 417—Poote Bros. 
Gear & Machine Corporation v. N. 
L. R. B., C.C.A.7, 114 P.2d 611, re- 
versod on other grounds N. L. R. 

B. V. Poote Bros. Gear & Machine 
Corporation, 61 S.Ct. 818, 311 U. 

S. 6’20, 85 L.Ed. 394, mandate con- 
formed to Poote Bros. Gear & Ma¬ 
chine Corporation v. N. L. R. B., 
121 F.2d 802—Independent Union 
of Gear Workers v. N. L. R. B., 

C. C.A.7, 114 P.2d '611, reversed on 
other grounds M. L. R. B. v. In¬ 
dependent Union of Gear Workers, 
61 S.Ct. 318, 311 U.S. 620, 8'5 L.Ed. 
394—N. L. R. B, v. Lightner Pub. 
Corporation of Illinois, C.C.A.7, 113 
F.2d 621—^Kansas City Power & 
Light Co. V. N. L. B. B., C.C.A.8, 
111 P.2d 340—N. L. R. B. V. Sun¬ 
shine Mining Co., C.C.A.9, 110 F.2d 
780, certiorari denied Sunshine 
Mining Co. v. N. L. R. B., '61 S.Ct. 
447, 312 U.S. 678, 86 L.Ed. 1118, 
rehearing denied 61 S.Ct. 619, 312 
U.S. 713, 85 L.Ed. 1144. 

Coercion of employees generally see 
supra § 27. 

Particular acts of employer as un¬ 
fair labor practices within statute 
see infra §§ 28(46)-'28(62), 

Course of conduct 

Interference, coercion, and domi- 
nation are active processes and may 
be inferred from a course of con¬ 
duct even though no overt acts are 
proved, and the board must guard 
against subtle evaslons by which 
attitudes, fair on their face, realisti- 
cally vlewed, amount to interference 
and coercion on part of employer.— 
K L. R. B. V. Mt. Clemens Pottery 
Co., C.C.A.6, 147 F.2d 262. 

Exteut of Improper conduct 

(1) The slightest interference, in- 
timidation or coercion by employer 
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Of the employees in exercise of right 
to self-organizatioh constitutes ani 
unfair labor practice.—^N. L. R. B. 
V. William Davies Co., C.C.A.7, 135 
F.2d 179, certiorari denied William» 
Eavies Co, v. N*. L. R. B., 64 S.Ct.. 
82, 320 U.S. 770. 88 L.Ed. 460. 

(2) In order to constitute inter¬ 
ference with employees' right to bar¬ 
gain collectively, it is not necessarp 
that the interference be sO' substan- 
tial as to preclude the reasonable ex¬ 
ercise of employees’ right.—N. L. R. 
B. V. Cities Service Oil Co., C.C.A.2,. 
122 R2d 149. 

Totality of employep^s activities 
Where board found that anti-union 
remarks of two supervisors consti- 
tuted unfair labor practices, but that 
the conduct of two other foremeni 
did not constitute unfair labor prac¬ 
tice the conduct of all supervisors 
might be considered as part of the 
totality of 6mploy6r’s activities.— 
North Carolina Finishing Co. v. N. 
L. R. B., C.C.A.4, 133 F,2d 714, cer¬ 
tiorari denied 64 S.Ct. 39, 320 U.S. 
738, 88 L.Ed. 437. 

Frohibltlon not enforceable at cozti. 
xnou law 

Prohibitions against interference 
by employers with self-organization 
of employees were not enforceable at 
common law.—Agwilines, Inc., v. N, 
L. R. B.. C.C.A.6, 87 F.2d. 146. 

62. U.S.—N. L. R. B. v. Perfect Cir¬ 
cle Co., C.C.A.7, 162 F.2d 566. 

63. U.S.—IN". L. R, B. v. Grower- 
Shipper Vegetable Ass’n of Cen¬ 
tral California, C.C.A.9, 122 F.2d 
368. 

64. U.S.—N. L. R. B. v. Qrower- 
Shipper Vegetable Ass'n of Cen- 
trol California» supra. 
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§ 28(45) 

idly done, but when they interfere with, restrain, or 
coerce employees in the exercise of their rights they 
are prohibited by the statute,®^ It is only necessary 
that the employer have interfered, intimidated, or 
coerced.®® Duress is not necessary, but only inter- 
ference,^7 and it is not necessary that the interfer- 
ence shall be successful in preventing organiza- 
tion.^s The remedy furnished by the act is just 
as available when coercion sticceeds as when it 
fails.®^ Interference is no less interference because 
it is accomplished through allurements rather than 
coercion On the question whether the employer 
is guilty of unfair labor practices each case must 
rest on its particular facts,'^^ and the existence of 
employer interference must be determined by care- 
ful scrutiny of ali the factors, often subtle, which 
restrain the employees’ choice and for which the 
employer may fairly be said to be responsibleJ^ 

The statute does not protect a union against loss 
of its members as a resuit of a conspiracy between 
competing unions and employers cxcept as incident 
to the determination by the National Labor Rela- 
tions Board of its right to act as bargaining rep- 
resentative.'^^ 

Under a state lahor relations act an employer’s 
claim of harassment has been held to be no defense 


to a general claim of interference and coercion to 
prevent and discourage the employees from join- 
ing a union of their own choosing.74 The maxim, 
“De minimis non curat lex,” has no application, for 
employers may clearly manifest their active prefer- 
ence for one labor union and their intense displeas- 
ure with another by resorting to the most trifling 
forms of discrimination.76 

b. Domination of, or Interference with, Forma- 
tion of Labor Organization or Support 
Thereof 

Undep statutory provisions making it an unfair labor 
practice for an employer to dominate or interfere with 
the formatlon or administratlon of any labor organiza¬ 
tion or contribute financlal or other support to it, sup¬ 
port to be prohibited need not take financiai forms, and 
a charge of domination cannot be insulated from un¬ 
fair practices held to have Interfered with organiza- 
tional activities of employees. 

Under the express provisions of the National La¬ 
bor Relations Act § 8, 29 U.S.C.A. § 158 (a) (2), 
it is an unfair labor practice for an employer to 
dominate or interfere with the formation or admin- 
istration of any labor organization or contribute 
financiai or other support to it.'^^ Support to be 
prohibited need not take financiai forms.'^'^ A 
charge of domination cannot be insulated from un- 


65. XJ.S.—KT. L. R. B. v. Grower-, 
Shipper Vegetable Ass'n of Cen¬ 
tral California, Bupra. 

66. U.S.-—N. L. R. B. v. Brezner 
Tanning Co., C.O.A.l, 141 F.2d 62— 
N. L. R. B. V. John Engelhorn & 
Sons. C.C.A.3, 134 P.2a 653—West¬ 
ern 'Cartridge Co. v, N. L. R. B., C. 
C.A.'7. 134 P.2d 240. certiorari de- 
nied 64 S.Ct. 48, 320 U.S. 746, 88 
L.Ed. 443—Rapid Roller Co. v. N. 
L. R. B., C.C.A.7. T26 F.2d 452-, cer¬ 
tiorari denied 63 S.Ct. 45, 317 U.S. 
’6i50, 8’7 L.Ed. 523. 

The test of employer's Interfer¬ 
ence, restraint, and coercion of em¬ 
ployees engaging in concerted tmion 
activities, is not the employer’s mo- 
tive or the success or failure of coer¬ 
cion, but is whether employer en- 
gag^d in conduct which may reason- 
ably be said to have tended to inter¬ 
fere with free exercise of employees’ 
rights to engage in concerted union 
activities.—N. L. R. B. v. Illinois 
Tool Works, C.C.A.7. ,153 P.2d 811. 

67. U.S.—Rapid Roller Co. v. N. L. 

R. B., C.C.A.7, 126 P.2d 452, cer¬ 
tiorari denied 63 S.Ct. 45, 317 U. 

S. 650, 87 L.Ed. 523. 

68. U.S.—^N. L. R. B. v. Brezner 
Tanning Co., C.C.A.l, 141 P.2d 62— 
N. L. R. B. V. John Engelhorn & 
Sons, C.C.A.3, 134 P.2d '553—West¬ 
ern Cartridge Co. v. N. L. R. B., 
C.C.A.7, 134 F.2d 240, certiorari de¬ 
nied 64 S.Ct, 48, 320 U.S. 746, 88 L. 


Ed. 443—Rapid Roller Co. v. N. 
L. R. B., C.C.A.7, 126 P.2d 45'2, cer¬ 
tiorari denied 63 S.Ct. 45, 317 U.S. 
'650, 8'7 L.Ed. 623. 

Xiffect of anti-union statements 
Whether particular employees to 
whom anti-union statements were 
made were influenced or restrained 
was not necessarily the test of un¬ 
fair labor practices, but it was per¬ 
tinent to consider whether anti-un¬ 
ion statements were made in a set- 
ting which could fairly be said to be 
symptomatic of an existent conditiion 
and whether the statements had a 
general, rather than a special, effect. 
—Boeing Airplane Co., Wichita Divi- 
sion, V. N. L. R. B., C.C.A.IO, 140 P. 
2d 423. 

69. U.S.—^1^. L. R. B. V. Crown Can 
Co., C.C.A.8, 138 P.2d 263, certio¬ 
rari denied Crown Can Co. v. N. 
L. R. B., '64 S.Ct. 527, 321 U.S. 7C9, 
88 L.Ed. 1065. 

70. U.S.—N. L. R. B. V. Crown Can 
Co., C.C.A.8, 138 P.2d 263, certio¬ 
rari denied Crown Can Co. v. N. 
L. R. B., 64 S.'Ct. 527, 321 U.S. 769, 
88 L.Ed. 106*5—^Western Cartridge 
Co. V. N. L. R. B., C.C.A.7, 134 P. 
2d '240, certiorari denied 64 S.Ct. 
48, 320 U.S. 746, 88 L.Ed. 443. 

71. U.S.—Boeing Airplane Co., 
Wichita Division, v. N. L. R. B., 
C.C.A.10, 140 P.2d 423. 

72. U.S.—International Ass’n of 
Machinists, Tool and Die Makers 


Lodge No. 35, v. N. L. R. B., App. 
D.C., 61 S.Ct. 83, 311 U.S. 72, 85 
L.Ed. 50, rehearing denied 61 S.Ct. 
314, 311 U.S. 729, 85 L.Ed. 474. 

73. U.S.—United Electrical Radio & 
Machine Workers of America v. 
International Brotherhood of Elec¬ 
trical Workers, C.C.A.N.T., 115 P. 
2d 488. 

74. N.T.—New York State Labor 
Relations Board v. Toffenetti Res¬ 
taurant Co., 46 N.Y.S.2d 70, 181 
Misc. 779, affirmed 47 N.Y.S.2d 
113, 26'7 App.Div. 860, appeal de¬ 
nied 47 N.Y.S.2d 310, 267 App.Div. 
869, molion dismissed 5'5 N.E.2d 
379, '292 N.Y. 618, reversed on oth¬ 
er grounds 48 N.Y.S.2d 554, 267 
App.Div. 9,78. 

75. Pa.—In re Ewart, Com.Pl., 42 
Pa.Dist. & Co. 307. 

76. U.S.—Hamilton-Brown Shoe Co. 
V. N. L. R. B., C.C.A.8, 104 P.2d 
49. 

Pa.—In re Incorporation of Scranton 
Sportswear Welfare Ass’n, 5'7 Pa. 
Dist. & Co. 91, 47 Lack.Jur. 233. 
Domination as interference with 
freedom in choice of bargaining 
representative see supra § 28 (25). 
Particular acts of employer as un¬ 
fair labor practices within stat¬ 
ute see infra §§ 28 (46)-28 (62). 

77. D.C.—Bethlehem Steel Co. v. N. 
L. R. B., 120 P.2d 641, 74 App.D.C. 
52. 
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fair labor practices held to liave interfered with the 
organizational activities of employees, either con¬ 
current with, prior to, or subsequent to, organiza¬ 
tional ef¥ort.'78 It is immaterial that an employee 
representation plan dominated and controlled by the 
employer had in fact not engendered, or indeed had 
obviated, serious labor disputes in the past, or that 
any company interference in the administration of 
the plan had bcen incidental rather than fundamen- 
tal, and with good motives.'^9 The formation of a 
labor organization has been held not to have been 
dominated by the employer merely because a fore- 
man ordered some men under him to vote at an elec- 
tion to determine whether a proposed federation of 
employees was desired.^O Payment of wages by the 
employer to employees for a few hours’ time spent 
at meetings leading up to the organization of the 
union does not constitute attcmpted domination of 
the employees’ choice of unions such as would make 
it an unfair labor practice.^^ 

An employer cannot, by wrongfully dominating or 
interfering with a union, confer on himself the right 
to destroy the union,^2 and, even though a union is 
formed in violation of the statutory prohibition 
against employer domination, it is a labor organiza¬ 
tion under the protection of the National Labor Re- 
lations Act.^^ 

Under some state statutes it is an unfair labor 
practice for an employer to dominate or interfere 
with the formation or administration of any labor 
organization.84 The mere fact that an organiza¬ 
tion limited to employees of a particular employer 
is approved by the management does not constitute 
an unfair labor practice ;S5 and a state statute pro- 


viding that it shall be an unfair labor practice for 
an employer to contribute financial or other sup- 
port to any employee organization is not intended 
to prevent those who actually do the same work as 
the other members of a union from being members 
of that union or bearing their fair share of the ex¬ 
pense of its maintenance by paying dues to that un- 
ion.S® Unfair labor practices of a labor organiza¬ 
tion in the conduct of a strike cannot be considered 
as in connection with, or as part of the actions 
forming the basis of, a complaint against the em¬ 
ployer for interference in his employees’ right to 
organize by aiding formation of a union in opposi- 
tion to the complaining union within the meaning of 
a provision of the state labor relations act forfeit- 
ing the rights of a complainant found to be engaged 
in unfair labor practices in connection with, or as 
part of the action forming the basis of, the com- 
plaint,S7 and such provision, moreover, does not ap- 
ply in considering a complaint filed before its en- 
actment.ss 

c. Discrimination with Respect to Hire or Ten- 
nre of Employment 

An employer who discriminates against certaln em- 
pioyees because of their affiliatlon with a labop union 
or because of activity In a labor organization Is gulity 
of an unfair labor practice uniess such discrimination 
Is !n conformlty with a valld closed-shop agreement. 

In order to make out a charge of unfair labor 
practice under the provision of the National Labor 
Relations Act relating to discrimination to encour- 
age or discourage union membership, it must appear 
that the employer by discrimination with respect to 
hire or tenure of employment or any term or con- 
dition of employment encouraged or discouraged 


Dl&charg'e of siomnemlsers 

An employer may give support to 
a particular group of its employees 
within statiutory deflnition of “unfair 
labor practice/’ by pursuing a policy 
of discharging those who refuse to 
join that group or who join a rival, 
obnoxious to the employer.—^Hamil- 
ton-Brown Shoe Co. v, N. L. R. B., 
C.C.A.8, 104 P.2d 49. 

Held, not to constitute support 

(1) Action of employer in posting 
announcement that as resuit of dis- 
cu.-^sions with organization certaln 
concessions had been made by em¬ 
ployer.—^N. L. R. B. V. Sparks-With- 
ington Co., C.C.A.6, 119 P.'2d 78, cer¬ 
tiorari dismissed 62 S.Ot. 477, 314 
U.S. 703, 86 L.Bd. 562. 

(2) Refreshments furnished and 
paid for by employer on condition 
that every employee be invited to so- 
cial gathering of employees’ asso- 
ciation.—N. L. R. B. v. Algoma Ply- 
wood & Veneer Co., C.O.A.7, 121 F.2d 
602. 


78. U.S.—N. L. R. B. v. Mt. Clemens 
Pottery Co., C.C.A.6, 147 F.2d 262. 

79. U.S.—N. L. R. B. v. Newport 
News Shipbuilding & Dry Dock 
Oo., 60 S.Ct. 203, 308 U.S. 241, 84 
L.Ed. 219. 

Support of company union as unfair 
labor practice see infra § 28 (52). 

80 . U.S.—Humble Oil & Refining Co. 
V. N. L. R. B., C.C.A.5, 113 F.2d 

85. 

81 . U.S.—N. L. R. B. V. Falk Corpo¬ 
ration, C.C.A.7, 102 F.2d 383. 

82. D.C.—E. Anthony & Sons v. N. 
L. R. B., App., 163 F.2d 22. 

83 . D.C.—E, Anthony & Sons v. N. 
L. R. B., App., 163 F.2d 22. 

84 . Pa.—In re Incorporation of 
Scranton Sportswear Welfare 
Ass’n, 5'7 Pa.Dist. & Co. 91, 47 
Lack.Jur. 233. 

86. N.T.—Breen v. Picard, 4 N.Y.S. 
2d 301, 306, 167 Misc. 661. 
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Reason for rule 

“If the reasoning of the defend- 
ants be carried to its logical con- 
clusion, it would mean that only 
such labor organizations as are dis- 
approved by employers would be- 
valid in this state. No such an- 
tagonism between employer and em¬ 
ployee could have reasonably been 
within the contemplation of the Leg- 
islature and certainly such a pro¬ 
vocative Public policy has not been 
expressed by it in the words of the 
statute or by any reasonable impii- 
cation."—Ereen v. Picard, supra. 

86. N.Y.—Master Plumbers Ass'n of' 
Albany v. Weir, 15 N.Y.S.2d 889, 
25 8 App.Div. 76. 

87. Pa.—In re Ewart, 42 Pa.Dist. & 
Co. 30-7. 

Unfair labor practices of employees, 
labor organizations, or their agents-, 
see infra § 28 (63). 

88> Pa.—In re Ewart, supra. 



§ 28(45) 

membership in any labor organization.89 There is 
no discrimination where union and nonunion mem- 
bers are similarly treated.®*^ An employer who dis- 
criminates against certain employees because of 
their affiliation with a labor union or because of 
their activity in union organization, however, is 
guilty of an unfair labor practice under tlie statute^i 
even though he believes that he has good business 
reasons to justify his discriminationbut discrim¬ 
ination with respect to hire or tenure of employ- 
ment in conformity with a valid closed-shop agree- 
meiit has been held not to constitute an unfair la¬ 
bor practice within the statute.^^ The statute con¬ 
fers rights on employees, not on applicants for em- 
ployment.94 Acts and statements by an employer 
hostile to a union may properly be determined as 
discriminatory even though such acts or statements 
would not be so considered coming from an employ¬ 
er with a friendly attitude.95 

Under state statutes, A provision in a state labor 
law making it an unfair labor practice for an em- 
•ployer to discourage membership in a labor organi- 
zation by discrimination with respect to hire or 
■itenure must be read into a contract between the em¬ 
ployer and a labor union.9® 
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d. Discrimination for Filing Oharges 'or Testi- 

fying under Statute 

The statutory provision making it an unfair labor 
practice for an employer to discharge or otherwise dis¬ 
criminate against an employee because he has fiied 
charges or given testimony under the act relates to 
testimony given in any proceeding under the act. 

Under National Labor Relations Act, § 8, 29 U. 
S.C.A. § 158 (a) (4), it is an unfair labor practice 
for an employer to discharge or otherwise discrim¬ 
inate against an employee because he has fiied 
charges or given testimony under the act.97 Such 
provision relates to testimony given in any proceed¬ 
ing under the act® 9 

e. Refusal to Bargain Collectively 

It is an unfair labor practice for an employer to 
refuse to bargain collectively with the representatives 
of his employees respecting rates of pay, wages, hours 
of empioyment, or other conditions of employment, 
where a speclfic request to bargain has been made. 

Under National Labor Relations Act § 8, 29 U.S. 
CA. § 158 (a) (5), it is an unfair practice for an 
employer to refuse to bargain collectively with the 
representatives of his employees,99 and it has been 
held that an unfair labor practice consisting of a 
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B9. U.S.—Stonewall Cotton Mills v. 

N. 14. R. B., C.C.A.5, 129 F.2d 629, 
certiorari denied 63 S.Ot. 72, 817 U. 
S. 667, 87 L.Ed. 636. 

Particular acts of employer as un¬ 
fair labor practices within statute 
see infra § 28 (46)-28 (62), 

The Word *^hire” in statute will be 
•taken as equivalent to "hiring."—N. 
Lf. H. B. V. National Casket Co., C.C. 

A.2, 107 F.2d 992, 997. 

&0, U.S.—N. L. R. B. V. Winona 

Textile Mills, C.C.A.8, 160 F.2d 201. 
:£)!. U.S.—^Allis-Chalmers Mfg. Co. v. 
N, L. R. B., C.C.A.7, 162 F.2d 435 
—K. L. R. B. V. Robbins Tire & 
Rubber Co., C.C.A.6, 161 F.2d 798 
—N. L. R. B. V. American White 
Cross Laboratories, C.C.A.2, 160 F. 
2d 75—^N. L. R. B. v. Fairmont 
Creamery Co., C.C.A.IO, 143 F.2d 
■ 668, certiorari denied 65 S.Ct. 87. 
323 U.S. 752, 89 L.Ed. 602—Sewell 
Hafcs, Inc. v. N. L. R. B., C.C.A.6, 
143 F.2d 450, certiorari denied 65 
S.Ct. 130, 323 U.S. 772, 89 L.Ed. 
•617—Jacksonville Paper Co. v. N. 
L. R. B., C.C.A.5, 137 F.2d 148, cer¬ 
tiorari denied 64 S.Ct. 84, 320 U.S. 
772, 88 L.Ed. 462—N. L. R. B. v. 
,Security Warehouse & Cold Stor- 
.age Co., C.C.A.9, 136 F.2d 829— 
N. L. R. B. V. Brown Paper Mill 
•Uo., C.C.A.5, 133 P.2d 988—N. L. R. 
B, V. Dixie Motor Coach Corpora¬ 
tion, C.C.A.5, 128'P.2d 201—North 
'Whittier Heights Citrus Ass'n v. 
N. L. R. B., C.C.A.9, 109 P.2d 76, 
.certiorari denied 60 S.Ct. 1076, 310 


U. S. 632, 84 L.Ed. 1402, rehearing 
denied 61 S.Ct. 54, 311 U.S. 724, 
86 L.Ed. 472. 

Bmployer’s subseiiueut reoession 
In determining whether employer 
was guilty of discrimination, the 
board could consider obviously dis¬ 
criminatory treatment of employees 
by reason of their union activities, 
even though the employer receded 
from its action and put the em¬ 
ployees back to Work.—^N. L. R. B. v. 
Eclipse Moulded Products Co., C. 
C.A.7, 126 F.2d 576. 

ract that employer considered 
strike illegal did not justify dis¬ 
crimination by employer against un¬ 
ion or its employees either during 
strike or subsequent thereto.—N. L. 
R. B. V. Indlana Desk Co., C.C.A.7, 
149 F.2d 987. 

The Word “discrimination,” in pro¬ 
vision refers to anti-union discrim¬ 
ination, that is to a different treat¬ 
ment accorded union employees sole- 
ly because of their union member- 
ships or activities.—Montgomery 
Ward & Co. v. N. L, R. B., C.C.A.7, 
107 F.2d 655, 564. 

'92. U.S.—Allis-Chalmers Mfg. Co. 

V. N. L. R. B., C.C.A.7, 162 F.2d 
435. 

9G. U.S.—M and M Wood Working 
Co. V. N. L. R. B., C.C.A.9, 101 F. 
2d 938. 

94. U.S.—^N. L. R. B. v. National 
Casket Co., C.C.A.2, 107 F.2d 992, 

95. U.S.—N. L. R. B. v. Vincennes 
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Steel Corporation, C.C.A.7, 117 F. 
2d 169. 

96. N.Y.—^Diamond Candle Co. v. 
Fratello, 16 N.Y.S.2d 346. 

97. U.S.—N. L. R. B. v. White Cross 
Laboratories, aC.A.2, 160 F.2d 75. 

9a U.S.—N. L. R. B. V. White Cross 
Laboratories, supra. 

99. N.Y.—Allis-Chalmers Mfg. Co. 
v. N. L. R. B., C.C.A.7, 162 F.2d 
435—N. L. R. B. v. Harris-Wood- 
son Co., C.C.A.4, 162 F.2d 97— 

Semi-Steel Casting Co; of St. Louis 
V. N. L. R. B., C.C.A.8, 160 F.2d 
388—N. L. R. B. v. National 
Broadeasting Co., C.C.A.2, 150 F. 
2d 896—N. L. R. B. v. Cowell Port- 
land Cernent Co., C.C.A.9, 148 P.2d 
237, certiorari denied 66 S.Ct. 44, 
326 U.S. 735, 90 L.Ed. 438—Glen 
Alden Coal Co. v. N. L. R. B., 
C.C.A.3, 141 P.2d 47—N. L, R. B. 
V. H. G. Hili Stores, C.aA.5, 140 
P.2d 924—N. L. R. B. v. Cape 
County Milling Co., C.C.A.8, 140 
P.2d 543, 152 A.L.R. 144—N. L. R. 

B. V. John Engelhorn & Sons, C. 

C. A.3, 134 F.2d 553—N. L. R. B. v. 
National Seal Corp., C.C.A.2, 127 
P.2d 776—N. L. R. B. v. Acme Air 
Appliance Co., C.C,A.2, 117 F.2d 
417—^N. L. R. B. V. Lightner Pub. 
Corp. of 111., C.C.A.7, 113 F.2d 621 
—Black Diamond S. S. Corporation 
V. N. L. R. B., C.C.A.2, 94 P.2d 
875, certiorari denied 58 S.Ct. 1044, 
304 U.S. 679, 82 L.Bd. 1542. 
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lefusal to bargain collectively is also an unfair la- 
bor practice within other provisions of the statute.^ 
The subject matter of collective bargaining em- 
braced by the statute includes rates of pay, wages, 
hours of employmeiit, or other conditions of em- 
ployment,2 and an eniployer’s refusal to bargain 
about legislative policies and other generalities is 
tiot an unfair labor practice under the statute.3 A 
'Specific request to bargain is a prerequisite to find- 
ing the employer guilty of an unfair labor practice 
for refusal to bargain,4 and the einployer’s quick- 
tempered reaction to a protest by a union organizer 
whom he had never seen before does not dispense 
with the necessity for such request.^ 

Under somc state statutes the refusal of an em¬ 
ployer to bargain collectively with duly designated 
representatives of the employees is an unfair labor 
practice,® but an employer is not guilty of an unfair 
labor practice in refusing to deal with a union which 
at no time has represented a majority of his em¬ 
ployees f and, where a union has lost its right un¬ 


der its contract with tha employer to an automatic 
renewal thereof by calling a strike on refusal of the 
employer to increase compensation of employees pri¬ 
or to the expiration of the contract, an order of the 
state board holding the employer guilty of an unfair 
labor practice in refusing to bargain with the un¬ 
ion has been held to be erroneous:® The statutes 
do not preclude an employer from insisting on a 
final and full determination by the court of an issue 
properly pending therein, such as an employer^s ac- 
tion to enjoin a labor union from violating the terms 
of a collective bargaining agreement.® 

§ 28(46). Particular Acts of Employer 

Various acts of an employer have been held to con¬ 
stitute or not to constitute unfair labor practices. 

In addition to the particular acts considered in 
detail in the sections immediately following, various 
other acts of an employer have been held to consti¬ 
tute unfair labor practices,^® such as active assist- 
ance to a Citizen’s committee in an anti-union cam- 


Particular acts of employer as un- 
fair labor practices within statute 
see infra § 28 (4C)-28 (62). 

1. U.S.—N. L. R. B. V. Barrett Co., 
.C.C.A.7, 136 F.2d 959—Pueblo Gas 
Fuel Co. V. N. L. R. B., C.C.A. 
10, 118 F.2d 304—N. L. R. B. v. 
Highland Park Mfg. Co., C.C.A.4, 
110 P.2d 632—N. L. R. B. v. Biles 
-Coleman Lumber Co., C.C.A.9, 98 
F.2d 18. 

'Xnterferencei restraint, or coerciou 
Disregard of employer^s duty to 
bargain collectively only with duly 
frecognized or accredited representa- 
tive of employees, violates statute 
making it an unfair labor practice 
to interfere with, restrain, or coerce 
•employees in exercise of rights to 
organize, bargain collectively, etc.— 
May Bept. Stores Co. v. N. L. R. B., 
■66 S.Ct. 203, 326 U.S. 376, 90 L.Ed. 
146, rehearing denied 66 S.Ct. 468, 
326 U.S. 811, 90 L.Ed. 496—N. L. R. 
B. V. National Broadeasting Co., C. 
■C.A.2, 160 F.2d 895—N. L. R. B. v. 
Cowell Portland Cernent Co., C.C.A.9, 
148 P.2d 237, certiorari denied 66 S. 
*Ct 44, 326 U.S. 735, 90 L.Ed. 438. 
Oontrary anthorlty 

(1) Some cases have held contrary 
to the text rule.—Globe Cotton Mills 
V. N, L. R. B., C.C.A.6, 103 P.2d 91 
—N. L. R. B. V. Remingtpn Rand, 
'C.C.A.2, 94 P.2d 862, certiorari de¬ 
nied Remington Rand v. N. L. R. B., 
58 S.Ct. 1046, 304 U.S. 676, 82 L.Ed. 
1640, rehearing denied Remington 
Rand v. U. S.. 68 S.Ct. 1054, 304 U. 
'S. 690, 82 L.Ed. 1549, certiorari de¬ 
nied Central Exeeutive Council of 
Remington ‘Rand Employes’ Ass'n v. 
N. L. R. B., 58 S.Ct. 1061, 304 U.S. 
-1)85, 82 L.Ed. 1546. 


(2) The case of N. L. R. B. v. 
Remington Rand, supra, however, 
has been expressly overruled.—Art 
Metals Const. Co. v. N. L. R. B., C. 
O.A., 110 P.2d 148. 

2. U.S.—Globe Cotton Mills v. N. L. 
R. B., C.C.A.6, 103 F.2d 91. 

3. U.S.—Globe Cotton Mills v. N. 
L. B. B., C.C.A.6, supra. 

Subcontraoting 

Under employer’s contract with 
union providing that dispute as to 
interpretation of management clause 
should be settled within grievance 
procedures provided by contract and, 
if they failed, by ‘arbitration, em- 
ployer's declination to confer with 
union on question of subcontracting 
was not an unfair labor practice or 
a refusal to bargain, where employer 
and union had always theretofore 
deemed subcontracting a function of 
management, and the question in- 
volved interpretation of the manage¬ 
ment clause, and employer did not 
act in bad faith.—Timken Roller 
Bearing Co. v. N. L, R. B., C.C.A.6, 
161 P.2d 949. 

4. U.S.—N. L. R. B. V. Burke Mach. 
Tool Co, C.C.A.6, 133 F.2d 618. 

5. U.S,—N. L. R. B. V. Burke Mach. 
Tool Co., supra. 

e. Wis.—Folding Furniture Works 
V. Wisconsin Labor Relations 
Board, 285 N.W. 851, 232 Wis. 170, 
rehearing denied 286 N.W. 875, 
232 Wis. 170. 

Mere existence of strike does not 
in itself preclude state labor rela¬ 
tions board from flnding that em- 
ployers' refusal to negotiate further 
with representative of employees is 
unreasonable and therefore an unfair 
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labor practice.—Collier Service Cor¬ 
poration V. Boland, 4 N.T.S.2d 480, 
167 Misc. 709. 

7. Pa.—Pennsylvania Labor Rela¬ 
tions Board v. Levin, 60 Pa.Dist. & 
Co. 79. 

8. R.I.—McGee v. Local No. 682 of 
Brotherhood of Painters, Decora- 
tors and Paperhangers of America, 
A. F. of L., 38 A.2d 303, 70 R.I. 
200 . 

9. N.Y.—In re State Labor Rela¬ 
tions Board, 22 N.T.S.2d 40, 175 
Misc. 88. 

10. “Booth rentiug’» 

! Where beauty parior operators, in 
order to avoid expenses incidental to 
cost of labor, adopted practice of 
"booth renting," whereby each em- 
ployee was made a tenant with per 
cent of his commissions paying the 
rent, and employees adopted the 
method with understanding that 
probable alternative was operators' 
going out of business, method adopt¬ 
ed was an unfair labor practice with¬ 
in state labor relations act.—New 
York State Labor Relations Board v. 
National Beauty Parlors, 45 N.Y.S. 
2d 36, 180 Misc. 997. 

Plan for purcliaso of stock by em¬ 
ployees is not inherently bad or in 
conlravention of statute, but is In- 
valid where it binds employees to 
refrain from requesting a raise in 
wages, since such agreement de- 
prives employees of right to desig¬ 
nate agent to bargain with reference 
thereto.—N. L. R. B. v. Vincennes 
Steel Corporation, G.C.A.7, 117 F.2d 
169. 

Taking strike vote 
Discrediting a labor organization, 
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paign,^^ circulation of petitions relating to union 
matters,^^ discontinuance of operations in order tO’ 
discourage union niembership,^^ refusal to arbi¬ 
trate in accordance. with terms of a collective bar- 
gaining contract,!^ or willingness to meet only with 
iiidividuals and not with a union committee to dis- 

cuss grievances.^5 


Other acts have been held not to constitute unfair 
labor practices,i6 such as Consulting individuals as 
to matters not covercd by a union contract,l7 contin- 
ued indiscriminate enforcement of a precxisting rule 
prohibiting display of union insignia on uniforms 
while on duty,^® refusal to arbitrate while a strike 
in violation of agreement continued,^9 refusal to ac- 


which is an exclusive “bargaining 
unit and whicli has taken a strike 
vote, by employer’s taking a strike 
vote of his own is an unfair labor 
practice.—N. L. R. B. v. Remington 
Rand, C.C.A.2, 94 F.2d 862. Certio¬ 
rari denied Remington Rand v. N. L». 

R. B., 58 S.Ct. 1046, 304 U.S. 576, 82 
L.Ed. 1540, rehearing denied Reming- 
lon Rand v. U. S., 58 S.Ct. 1054, 304 

U. S. 590, 82 L.Ed. 1549, certiorari 
denied Central Executive Council of 
Remington Rand Employes’ Ass’ns 

V. N. L. R. B., 58 S.Ct. 1061, 304 U. 

S. 585, 82 L.Ed. 1546. 

Inviting test of necessity of treiating 
with union 

Where an employer obviously did 
not mean to confer with a labor 
organization representing a majorily 
of its employees and its president in- 
vited a test of the necessity of 
treating with the union and consist- 
ently followed that course, the Na¬ 
tional Labor Relations Board was 
Justified in finding it guilty of un¬ 
fair labor practices.—N. L. R. B. v. 
Remington Rand, C.C.A.2, 94 F.2d 
862, certiorari denied Remington 
Rand v. N. L. R. B., 68 S.Ct. 1046, 
304 U.S. 576, 82 L.Ed. 1640, rehearing 
denied Remington Rand v. U. S., 58 
S.Ct. 1054, 304 U.S. 690, 82 L.Ed. 
1549, certiorari denied Central Execu¬ 
tive Council of Remington Rand Em¬ 
ployes' Ass’ns V. N. L, R, B., 68 S.Ct. 
1061, 304 U.S. 585, 82 L.Ed. 1546. 

TTnusually severe punishment or a 
sxidclen discovery of employees* In- 
effloiency when they Joln union may 
be ground for finding that employer 
had interfered with right of self- 
organization and to bargain collec- 
tively and had discriminated because 
of union activity.—N. L. R. B. v. Ci- 
ties Service Oil Co,, C.C.A.2, 129 P. 
2d 933. 

Bmployer^s procurement of con- 
tract with employees, providing that 
they should have no right to demand 
closed shop or signed agreement by 
employer with any union, that em¬ 
ployer had absolute, unQualified 
right to hire dr discharge, and that 
employees would not strike, consti- 
tuted unfair labor practice as inter- 
ference with right to bargain col- 
lectively.—N. L. R. B. v. American 
Mfg. Co., C.C.A.2, 106 P.2d 61, modi- 
fled on other grounds American Mfg. 
Co. V. N. L. R. B., 60 S.Ct. 612, 309 
U.S. 629, 84 L.Ed. 988. 

11. U.S.—Reliance Mfg. Co. v. N. L. 

R. B., C.C.A.7. 125 F.2d 311. 


AcguiescexLce In mayor*s speech onj 
premlses 

Employer’s acquiescence in, and 
apparent approval of, mayor’s speech 
on employer's premises during work- 
ing hours, in which mayor slated 
that employer could and probably 
would move out if union came in, 
and that he, the mayor, did not see 
why employees should bring in some 
one to organize any union and that 
the employer would recognize a shop 
union, violated the National Labor 
Relations Act as an unfair labor 
practice.—N. L. R. B. v. American 
Furnace Co., C.C.A.7, 158 F.2d 376. 

12. U.S.—F, W. Woolworth Co. v. 
N. L. R. B., C.C.A.2, 121 F.2d 658 
—N. L. R. B. V. New Era Die Co., 
C.C.A.3, 118 F.2d 600. 

13. U.S.—N. L. R. B. V. Cape Coun- 
ty Milling Co., C.C.A.8, 140 P.2d 
543, 152 A.L.R. 144. 

14. U.S —Consolidated Aircraft 

Corp. V. N. L. R. B., C.C.A.9, 141 
P.2d 785. 

15. U.S.—N. L. R. B. V. Illinois 
Tool Works, C.C.A.7, 153 P.2d 811. 

Refusal to permit union deleig^tes 
on premises 

Refusal of owner of oil tankers 
to permit shore delegates of unions 
to come aboard while vessels are in 
port for purpose of conferring with 
seamen whom unions represent and 
negotiating with ships' officers con- 
cerning grievances, is an improper 
interference with employees’ collec¬ 
tive bargaining rights as against 
claim of owner that such refusal 
was necessary in order to protect 
vesseJs from spies and saboteurs 
where owner did not exclude laun- 
dry agents, extra work parties, and 
casual labor not members of the 
crew.—Richfield Oil Corp. v. N. L. R. 
B., C.C.A.9, 143 P.2d 860. 

Refusal to treat with union repre- 
sentatives 

(1) Dealing with employees di- 
rectly, refusing to recognize author- 
ity of union’s attorney, and refus¬ 
ing after strike to treat with any 
representative of union constitute 
unfair labor practice under statu- 
tory provision relating to interfer¬ 
ence, restraint, or coercion.—N. L. 
R. B. V. Highland Shoe, Inc., C.C.A.l, 
119 F.2d 218. 

(2) Employer, ignoring union as 
employees’ exclusive bargaining rep¬ 
resentative, and negotiating with 

1 employees concerning wages at time 
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'when wage negotiations with union 
were pending, was also guilty of un¬ 
fair practices.—Medo Photo Supply 
Corporation v. N. L. R. B., 64 S.Ct. 
830, 321 U.S. 678, 88 L.Ed. 1007. 

16. Assigmng place of work 

Since the statute contemplatas 
only those unfair labor practices 
listed in the statute, a barber shop 
proprietor is not guilty of unfair la¬ 
bor practice within state labor rela¬ 
tions act in telling his barbers at 
what chairs in shop he wants them 
to work, although some chairs are 
more desirable than others.—New 
York State Labor Relations Bd. v. 
Grasso, 69 N.Y.S.2d 711, 272 App. 
Div. 149. 

Oirculatiou of petitiou 
An employer was not guilty of un¬ 
fair labor practice because a non- 
supervisory employee was permitted 
to act on employer’s property and 
time in soliciting signatures to a 
petition that employees did not de- 
sire to be affiliated with any union, 
without having his wages docked, 
and because a general foreman dis- 
cussed petition with the nonsuper- 
visory employee where there was no 
showing that such action infiuenced 
the signers.—N. L. R. B. v. Appala- 
chian Electric Power Co., C.C.A.4, 140 
F.2d 217. 

Reprimaud 

Notwithstanding the National La¬ 
bor Relations Act, an employer may 
reprimand an employee for cause.— 
Fort Wayne Corrugated Paper Co. v. 
N. L. R. B., C.C.A.7, 111 P.2d 869. 
Treating grievances Individually pre- 
sented 

Fact that employer notified em¬ 
ployees of method of treating griev¬ 
ances individually presented whem 
another scheme for treating griev¬ 
ances was alroady in effect under 
agreement with union did not consti¬ 
tute an unfair labor practice.—N. L. 
R. B. V. North American Aviation^ 
C.C.A.9, 136 P.2d 898. 

17. U.S.—N. L. R. B. V. Brown- 
Brockmeyer Co., C.C.A.6, 143 F.2d' 
637. 

18. U.S.—N. L. R. B. V. EI Paso. 
Electrio Co., C.C.A.5, 133 P.2d 168. 

19. N.Y.—In re Stato Labor Rela¬ 
tions Board, 22 N.Y.S.2d 40, 176* 
Misc. 88. 

Conditional proposal to negotiate 
An employeris proposal to nego¬ 
tiate with respect to causes of strike, 

1 if employees would go back to work; 
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cept a proposed arbitrator,20 or refusal to discuss 
grievances with employee representatives who do 
not represent a majority of the employees.21 

The makiiig of a contract for collective bargain- 
ing does not absolve the employer of his prior un- 
fair labor practices when those practices were con- 
tinued in substantially the same pattern after the 
contract had been entered into .22 

Dis criminat ion as to scniority rights. The delib¬ 
erate violation of a seniority rule may constitute an 
unfair labor practice,23 but various acts with re- 
spect to seniority rulcs have been held not to con¬ 
stitute unfair labor practices.24 A railway em- 
ployee’s grievance with respect to loss of seniority 
when he was demoted is within the purview of the 
Railway Labor Act provision for settlement of dis¬ 
putes between individual employees and the employ- 
er.25 

Gifts and favors to employees. The action of em¬ 
ployees with respect to the choice of their bargain- 
ing agents may be induced by favors bestowed by 


§ 28(47) 

the employer as well as by his threats or domina- 
tion,26 but an employer is not guilty of an unfair 
labor practice merely because he treats his em¬ 
ployees well in order to forestall a union move- 
ment,27 even though benefits are conferred dur- 
ing an election period.28 

Inquiry as to union matters. The employer may 
inquire or be informed as to the progress of the ef- 
forts at unionization29 or as to whether the union 
was organized^O or has “washed up;’*3i but inquiry 
by an employer as to his employees’ union affiliation 
has been held to be an unfair labor practice,22 and 
a similar rule has been applied with respect to an 
employer’s attempt to ascertain and identify union 
leaders,23 and interrogation of employees concern- 
ing union membership24 and activities.25 

§ 28('47). - Creation or Termination of 

Relationship in General 

Except as provided otherwise by statute an em¬ 
ployer may hire and dlscharge employees when and as 
he chooses, but the right is limited by the provislons 


and if grievances were filed in ac- 
cordance with grievance procedures 
in contract with union, was not an 
unfair labor practice or a refusal to 
bargain, where strike was in breach 
of contract with union and employ- 
er’s proposal was merely to carry on 
within normal processes of collec¬ 
tive bargaining as provided for in 
contract, and was not in bad faith. 
—Timken Roller Bcaring Co. v, N*. 
L. R B., C.C.A.6, 161 F.2d 949. 

20. IT.S.—N. L. R B. v. Athens Mfg. 

Co., C.C.A.6, 161 F.2d 8. j 

21. U.S.—Mooresville Cotton Mills 
V. K. L. R B., C.C.A.4, 94 P.2d 61, 
modified on othor grounds 97 F.2d 
959. 

'22. U.S.—-Rapid Roller Co. v. N. L. 
R B., C.C.A.7, 126 F.2d 452, cer¬ 
tiorari denied 63 S.Ct. 45, 317 XJ. 
S. 660, 87 L.Ed. 523. 

23. U.S.—Kansas City Power & 
Light Co. V. N. Li. R B., C.C.A.8, 
111 F.2d 340. 

‘Injured laborer 

The fact that a laborer has sus- 
tained a slight injury not seriously 
interfering with his work has been 
held not to be a sufficient reason for 
preferring him in reUmployment in 
violation of a seniority rule.—Kan¬ 
sas City Power & Light Co. v. N. L. 
R. B., supra. 

24. Hirlng of new employees 

The fact that an employer aban- 
- doned a long-standing seniority pol- 
icy may not be argued in support of 
the conclusion that he discriminated 
against striking employees where he 
has hired new employees in numbers 
. sufficient to operate his piant.—^Wil- 


son & Co. V. N. L. R B., C.C.A.7, 120 
P.2d 913. 

Members of same tmion 

An employer’s action in giving 
preference to one employee over an- 
other contrary to the contract rule 
of seniority does not constitute an 
unfair labor practice under the Na¬ 
tional Labor Relations Act where 
both employees were members of the 
same union and it does not appear 
that the respective union activities 
of the two men had any influence 
whatever.—Kansas City Power & 
Light Co. V. N. L. R. B., C.C.A.8, 111 
F.2d 340. j 

Motive 

Where an employer desires to op¬ 
erate his shop in accordance with 
his honest understanding of his con¬ 
tract with a labor organization pro- 
viding for departmental seniority of 
employees, his motive, whether effi- 
ciency or economy, is proper as re- 
gards his rights after the labor or¬ 
ganization refuses to permit opera- 
tion of the shop on the principle of 
departmental seniority.—N. L. R. B. 
V. Sands Mfg. Co., 59 S.Ct. 508, 306 
U.S. 332, 83 L.Ed. 682. 

25. Cal.—Austin v. Southern Pac. 
Co., 123 P.2d 39, 50 Cal,App.2d 292. 

26. U.S.—Medo Photo Supply Corp. 
V. N. L. R B., 64 S.Ct. 830, 321 

U. S. 678, 88 L.Ed. 1007. 

27. D.C.—Peter J. Schweitzer, Inc., 

V. N. L. R B., 144 F.2d 520, 79 U. 
S.App.D.C. 178. 

28. D.C.—Peter J. Schweitzer, Inc. 
V. N. L. R. B., supra. 

29. U.S.—Jacksonville Paper Co. v. 
N. L. R B., C.C.A.5, 137 P.2d 148, 
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certiorari denied 64 S.Ct. 84, 320 

U. S. 772, 88 L.Ed. 462. 

Effect dissipatad by siibseg.ueait 
action 

Questioning of employees by su¬ 
perintendent, effect of which was 
dissipated by subsequent action, does 
not furnish basis for finding that 
employer was guilty of unfair labor 
practices.—Virginia Elee. & Power 
Co. V. N. L. R. B., C.C.A.4, 116 F.2d 
414, reversed on other grounds 62 
S.Ct. 344, 314 U.S. 469, 86 L.Ed. 348. 

30. U.S.—N. L. R. B. V. East Texas 
Motor Freight Lines, C C.A.6, 140 
P.2d 404—Jacksonville Paper Co. 

V. N. L. R B., C.C.A.6, 137 P.2d 
148, certiorari denied 64 S.Ct. 84, 
320 U.S. 772, 88 L.Ed. 462. 

31. U.S.—Jacksonville Paper Co. v. 
N. L, R. B., supra. 

32. U.S.—N. L. R. B. v. Illinois 

Tool Works, C.C.A.7, 163 F.2d 811 
—N. L. R. B. v. Alco Feed Mills, 
C.C.A.5, 133 P.2d 419—Texarkana 
Bus Co. V. N. L. R. B., C.C.A.8, 119 
P.2d 480. 

33. U.S.—Sewell Hats, Inc. v. N. L. 

R B., C.C.A.5, 143 P.2d 460, cer¬ 
tiorari denied 65 S.Ct. 130, 323 U. 
S. 772, 89 L.Ed. 617. 

34. U.S.—N. L. R. B. v. Harris- 

Woodson Co., C.C.A.4, 162 P.2d 

97—Sewell Hats, Inc. v. N. L. R 

B. , C.C.A.6, 143 F.2d 450, certiorari 
denied 65 S.Ct. 130, 323 U.S. 772, 
89 L.Ed. 617. 

35. U.S.—N. L. R B. v. Harris- 

Woodson Co., C.C.A.4, 162 P.2d 97 
—Sewell Hats, Inc. v. N. L. R. B., 

C. C.A.5, 143 P.2d 450, certiorari de¬ 
nied 65 S.Ct 130, 323 U.S. 772, 89 
L.Ed. 617. 
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of some labbf' felations acts. The labop relations board 
may not substitute its Judgment for that of the em- 
ployer In hiring or discharging employees. 

An employee has no right to work on terms pre- 
scribed solely by himself,^^ and except as provided 
otherwise by statute the employer may hire and 
discharge workmen when and as he chooses.^'^ So 
an employer has the right, in the conduct of his 
business, to employ workmen who are independent 
of any labor uniones and to adopt a system of ap- 
prenticeship which excludes his apprentices from 
membership in such a union.39 He has the same 
right, unless controlled by a contract, to refuse to 
continue in his employ those who become union 
members, as his employees have to refuse to con¬ 
tinue in his .employ unless he discharges all but 
Union members.Some labor relations acts leave 
an employer free to employ or discharge his em¬ 
ployees as he sees fit, for good rcason or for poor 
reason, or for no reason at all, subject only to the 
limitation that he may not require an employee, or 
one seeking employment, as a condition of employ- 
meiit, to join any company union, or to refrain from 


forming or joining, or assisting, a labor organiza- 
tion of his own choosing.^i Under a statutory pro- 
vision making it an unfair labor practice for an em¬ 
ployer to encourage or discourage membership in 
any labor organization, an employer may not re¬ 
quire an applicant to join or resign from a union 
or insert in the contract of employment any other 
discriminatory term which encourages or discourag- 
es membership in a labor organization, except with 
respect to a labor organization which has been le- 
gally chosen to represent the employees.^^ 

Pozver of labor relations board, The statutes do 
not authorize the labor relations board to substitute 
its judgment for that of an employer with respect tO' 
hiring or what is sufficient cause for discharging: 
employees^S or to interfere with his right to dis- 
charge for legitimate reasons.^^ While the boarci 
has power to determine whether an employee had 
been improperly discharged for union actmty,^^ jt 
cannot inquire into whether the employer is just or 
unjust, wise or unwise, in the exercise of its mana- 
gerial judgment in selecting or discharging em- 


30 . XJ.S.—Home Beneficial Life Ins. 
Co. V. N*. L. R. B., C.C.A.4, 159 F. 
2d 280—C. G. Conn, Limited v. 
N. L. R. B„ C.C.A.7, 108 F,2d 390. 

37 . Del.—Motion Picture Machine 
Projectionists Protective Union, 
Local Ko. 473, v. Rialto Theatre 
Co., 17 A.2d 836. 

—Interborouffh Rapid Transit 
Co. V. Lavin, 159 N.E. 863, 247 N. 
■?. 65, 63 A.L.R. 188. 

38 . N.Y.—Interborough Rapid 

Transit Co. v. Lavin, supra. 

Pa. —Kraemer Hosiery Co. v. Ameri¬ 
can Pederation of Full Pashioned 
Hosiery Workers, Reading Branch, 
Local No. 10, 157 A. 588. 305 Pa. 
206—Flaccus v. Smith, 48 A. 894, 
199 Pa. 128, 64 L.R.A. 640, 85 

Am.S.R. 779. 

39 . Pa.—Kraemer Hosiery Co. v. 
American Pederation of Full 
Pashioned Hosiery Workers, Read- 
ing Branch, Local No. 10, 157 A. 
588, 305 Pa. 206—Flaccus v. Smith, 
48 A. 894, 199 Pa. 128, 54 L.R.A. 
640, 86 Am.S.R. 779. 

40. Pa.—Kraemer Hosiery Co. y. 
American Pederation of Full 
Pashioned Hosieiv Workers, Read- 
ing Branch, Local No. 10, 157 A. 
588, 305 Pa. 206. 

41. N.T.—New York State Labor 
Relations Board v. Prank G. Shat- 
tuck Co., 20 N.Y.S.2d 949, 260 App. 
Div. 315—Stork Restaurant v. Bo- 
land, 26 N.E.2d 247, 282 N.Y. 256. 

Pa.—Pennsylvania Labor Relations 
Board v. Kaufmann Department 
Stores, 29 A.2d 90, 345 Pa. 308. 


Boductiou of expenses 
Employer's right to choose be- 
tween laying of£ or discharging em¬ 
ployees in order to reduce expenses 
because of a business recession was 
not limited either by state labor re¬ 
lations act or by agreement with la¬ 
bor union recognizing employer's 
right to discharge any employee for 
inefllciency and providing for depart- 
mental seniority preference in case 
of layoff.—Pennsylvania Dabor Rela¬ 
tions Board v. Kaufmann Depart¬ 
ment Stores, 29 A.2d 90, 345 Pa. 398. 

42. U.S.—N. L. R. B. v. National 
Casket Co., C.C.A.2, 107 F.2d 092. 

Contracts for employment of union 
labor as valid or invalid as against 
public policy see Contracts § 267. 
ReoLuiring repudiation of afflUated 
union 

Pact that employer made a con¬ 
dition precedent to employee’s re- 
omployment that he sign a state- 
ment in effect repudiating an affili- 
ated union, warranted order requir- 
ing such employee’s reinstatement.— 
N. L. R. B. V. Duncan Foundry Sc 
Machine Works, C.C.A.7, 142 F.2d 
594. 

43. U.S.—N. L. R. B. v. William- 
son-Dickie Mfg. Co., C.C.A.5, 130 
P.2d 260—N. L. R. B. v. Union 
Pacific Stages, C.C.A.9, 99 F.2d 163. 

Power of board to prevent and re- 
dress unfair labor practices gen- 
erally see infra § 28 (64). 
l&atixLg efilclency of employees 
Board has no jurisdiction to deter¬ 
mine that a department store, in se¬ 
lecting for discharge because of 
business recession salesmen who 
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were least efficient, should have- 
rated employees according to their 
records over the entire period of 
their Service rather than over a 
three-month period, where under the 
labor relations act it is for the em¬ 
ployer to fix its own Standard of 
efficiency in the absence of a limita¬ 
tion thereon in agreement with the- 
labor union.—Pennsylvania Labor 
Relations Board v. Kaufmann De¬ 
partment Stores, 29' A.2d 90, 345 Pa.. 
398. 

Determinatlou of zt&c&sslty for dis- 
missal 

A labor relations board had no^ 
jurisdiction to determine whether it 
was necessary for department store 
to dismiss any of its employees be¬ 
cause of a business recession, where- 
employer has a right to determine 
how many salcsm.en it wishes to- 
have in its employ and how many 
permanently to dismiss if it decides, 
to reduce its sales force.—Pennsyl¬ 
vania Labor Relations Board v. 
Kaufmann Department Stores, supra. 

44. U.S.—Stonewall Cotton Mills v. 
N. L. R. B., C.C.A.6, 129 F.2d 629, 
certiorari denied 63 S.Ct. 72, 317' 
U.S. 667, 87 L.Ed. 636—N. L. R: 
B. V. Keystone Freight Lines, C.C. 
A.10, 126 F.2d 414. 

45. Ky.—Coldiron v'. Good Coal Co.,. 
125 S.W.2d 76.7, 276 Ky. 833. 

Duty of board’ 

Whether discharge was because of 
union activities was for the board' 
to determine.—^Williams Motor Co. 
V. N. L. R. B., C.aA.8* 128' F.2d 9«0 j 
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ployees,^® but its inquiry must be confined to wheth- 
er the employees have been discriminated against 
because of their union activities or affiliations.^'^ 
The board may not command an employer to re- 
tain in his employ a discharged employee who is a 
member of the union unless it appears that the dis- 
'Charge was influenced by the employee’s member- 
ship in the union and was calculated to interfere 
with the freedom of choice guaranteed by the act 
to all employees.^^S It may order reinstatement only 
when an employee is discharged for union member- 
ship or activities, in order to encourage or discour- 
age membership in a labor organization.49 Inter- 
ference with the right of an employer to determine 
when an employee is inefficient should not be lightly 
indulged in when applying the act.^o The board 
has the right to decide not only whether there was 
a proper cause for the discharge of the employee 
but also, conceding such cause, whether the employ- 


ers acted on it or for reasons prohibited by the 
act.Si 

§ 28(48). - Employment 

a. In general 

b. During strike 

a. In General 

Generally an employer has the right to hfre his 
employees on the basis of Individual merit wlthout re- 
gard to union affillation, and the Nationai Labor Rela- 
tions Act does not Interfere with the normal exercise 
of his right; but refusal to hire an empioyee solely be¬ 
cause of his affiiiation with a labor union is an unfair 
labor practice. 

Apart from statute, an employer has the right to 
hire his employees on the basis of individual merit, 
without regard to their affiiiation or nonaffiliation 
with any labor organization.52 The National Labor 
Relations Act does not interfere with the normal 
exercise of the right of the employer to select his 
employees^s and does not impose an obligation on 


40, U.S.—N. L. R. B. V. Montgomery 
Ward & Co.. C.C.A.8, 167 F.2d 486 
—N. L. R. B. V. American Pearl 
Button Co., C.C.A.8, 149 F.2d 258 
—American Smelting & Reflning 
Co. V. N. L,. R. B., C.C.A.8, 126 F. 
2d 680. 

47. U.S.—N. L. R. B. v. American 
Pearl Button Co., C.C.A.8, 149 F. 
2d 258—American Smelting & Re- 
fining Co. v. N. L. R. B., C.C.A.8, 
126 F.2d 680—Kansas City Power 
& Light Co. V. N. L. R. B., C.C.A. 
8, 111 P.2d 340—-K. L. R. B. v. Un¬ 
ion Pacific Stages, C.C.A.9, 99 F. 
2d 153, 

43. N.Y.—Stork Restaurant v. Bo- 
land, 26 N.E.2d 247, 282 N.Y. 266. 
Pa.—In re Lehrman, Com.Pl., 62 
Dauph.Co. 1. 

Xiawful exercise of autliority 

(1) Where master exercises right 
of discharge for reasons other than 
intimidation or coercion with respect 
to Union activities or as part of an 
unfair labor practice, state labor re¬ 
lations board is not entitled to dis- 
regard master’s lawful exercise of 
authority or make it a prelext for 
interference with the right of dis¬ 
charge.—New York State Labor Re¬ 
lations Bd. V. Union Club of City of 
N. Y., 52 N.Y.S.2d 74, 268 App.Div. 
616, reversed on other grounds 68 
N.B.2d 29. 295 N.Y. 916. 

(2) Pro Vision of contract with la¬ 
bor union that in case of layoff seni- 
orily rights should cease after six 
months impliedly fixed such time as 
the normal limit for a layoft as dis- 
tinguished from a discharge, so that 
failure to replace discharged em¬ 
ployees within six months would in¬ 
dicate that employer acted in good 
faith in discharging rather than lay- 
Ing them off.—Pennsylvania Labor 


Relations Board v. Kaufmann De¬ 
partment Stores, 29 A.2d 90, 345 Pa. 
398. 

49. U.S.—^N. L. R. B, V. Clarksburg 
Pub. Co., C.C.A.4, 120 F.2d 976. 
Reinstatement of employees in gen¬ 
eral see infra § 28 (51). 

Discharge for inefflciency 
Where fewer employees were 
needed to operate oil and gas re¬ 
pressure piant after strike due to 
depletion of stripper wells result- 
ing from injury to employer’s prop- 
erty during strike, employer had the 
right to exercise a choice between 
efiiciency and inefficiency, as respects 
right of board to order reinstate¬ 
ment of discharged employees.—N. 
L. R. B. V. Bell Oil & Gas Co., C.C.A. 
5, 98 P.2d 406, rehearing denied 98 
P.2d 870. 

Minor misconduct on the part of 
the employee would not deprive 
board of power^to apply the remedial 
provisions of statute unless it was 
the cause for the refusal to rein- 
state.—American Smelting & Refin- 
ing Co. V. N. L. R. B., C.C.A.8, 126 
P.2d 680. 

Time of discharge 

The fact that employees whose re¬ 
instatement was ordered by the 
board were discharged during inter- 
im between expiration of flrst and 
exeeution of second agreement be¬ 
tween employer and the union did 
not affect question of right of em¬ 
ployees to reinstatement, where ad- 
journment of conference when sec¬ 
ond agreement was being formulated 
occurred at the request of union 
representatives and the officials rep- 
resenting the employer agreed to 
consider the matter of the discharges 
on their merits without reference as 
I to whether or not an agreement was 
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in existence.—N. L. R. B. v. Union 
Pacific Stages, C.C.A.9, 99 F.2d 1'63. 

50. U.S.r-N. L. R. B. • v. Goshen 
Rubber & Manufacturing Co., C. 
C.A.7, 110 P.2d 432. 

51. U.S.—N. L. R. B. V. Montgomery 
Ward & Co., C.C.A.8, 167 P.2d 486 
—Onan v. N. L. R. B., C.C.A.8, 139 
F.2d 728. 

52. N.J.—Bayonne Textile Corpora¬ 
tion V. American Federatlon of 
Silk Workers, 168 A. 799, 114 N. 
J.Eq. 307, modified on other 
grounds 172 A. 551, 116 N.J.Eq. 

' 146, 92 A.L.R. 1450. 

53. U.S.—Phelps Dodge Corp. v. N. 
L. R. B., 61 S.Ct. 845, 313 U.S. 177, 
85 L.Ed. 1271, 133 A.L.R. 1217— 
N. L. R. B. V. Fansteel Metallur- 
gical Corporation, 59 S.Ct. 490, 306 
U.S. 240, 83 L.Ed. 627, 123 A.L.R. 
699—N. L. R. B. v. Jones & Laugh- 
lin Steel Corporation, 67 S.Ct. 615, 
301 U.S. 1, 81 L.Ed. 893, 108 A.L. 
R. 1352—N. L. R. B. v. American 
Pearl Button Co., C.C.A.8, 149 P.2d 
258—Stonewall Cotton Mills v. N. 
L. R. B., C.C.A.5, 129 F.2d 629, 
certiorari denied 63 S.Ct. 72, 317 

U. S. 667, 87 L.Ed. 636—American 

Smelting & Refining Co. v. N. L. 
R. B., C.C,A.8. 126 F.2d 680—N. L. 
R. B. V. Keystone Freight Lines, 
C.C.A.10, 126 F.2d 414—Nevada 

Consol. Copper Corporation v. N. 
L. R‘. B., C.C.A.10, 122 F.2d 587, 
reversed on other grounds 62 S. 
Ct. 960, 316 U.S. 105, 86 L.Ed. 1305 
— N. L. R, B. V. Blue Bell-Globe 
Mfg. Co., C.C.A.4, 120 P.2d 974— 
Texarkana Bus Co. v. N. L. R. B., 
C.C.A.S, 119 F.2d 480—N. L. R. B. 

V. Waumbec Mills, C.CA.l, 114 F. 
2d 226—N. L. R. B. v. Lane Cotton 
Mills Co., C.C.A.5, 111 F.2d 814, ap- 
peal dismissed Lane Cotton Mills 
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an employer to favor union members in hiring em- 
ployees54 or prevent him, for good sufficient reasons, 
from refusing to employ a union applicantes or any- 
one;®® but an employer may not refuse to hire em- 
ployees solely because of their affiliation with a la¬ 
bor union,ST and refusal to hire an employee solely 
because of his affiliation with a labor union is an 
unfair labor practice.ss Refusal to violate a valid 
contract with a union by reemploying discharged 
nonunion men is not an unfair labor practice.ss 

Under state statutes. Under the provisions of 
some state labor relations acts, an employer may not 
require an employee, or one seeking employment, as 
a condition of employment, to join any company un- 
ion^O or to refrain from forming or joining, or as- 


sisting, a labor organization of his own choosing,^^ 
and refusal to employ a person solely because of 
membership in a labor union constitutes an unfair 
labor practice.s^ 

b. During Strike 

It does not constitute an unfair labor practlce for 
an employer, who is confronted with a concerted re¬ 
fusal on the part of a labor union to permit its mem¬ 
bers to perform their contracts with him, to procure 
others to fili their places or to assure those who accept 
employment during a strike that their employment is 
permanent. 

Wliere an employer is confronted with a concert¬ 
ed refusal on the part of a labor union to permit 
its members to perform their contracts with him, 
there is nothing unlawful in his attempt to procure 


Co. V. N. L. K. B.. 61 S.Ct. 316, 311 
r.S. 723, 85 L.Ed. 471—N. L. R. B. 
V. National Casket Co., C.C.A.2, 
107 F.2d 992—N. L. R. B. v. Boss 
Mfff. Co., C.C.A.7, 107 F.2d 574— 
Jefferson Electric Co. v. N. L. R. 
B., C.C.A.7, 102 F.2d 949—N. L. R. 

B. V. Union Pacific Stages, C.C.A. 
9, 99 P.2d 153—Peninsular & Oc¬ 
cidental S. S. Co. V. N. L. R. B., 

C. C.A.6, 98 P.2d 411, certiorari de- 
nied N. L. R. B. v. Peninsular & 
Occidental S. S. Co., 59 S.Ct. 248, 

305 U.S. 653, 83 L.Ed. 423—N. L. 
R. B. V. Sands Mfg. Co., C.C.A.6, 
96 F.2d 721, afflrmed 59 S.Ct. 508, 

306 U.S. 332, 83 L.Ed. 682—Appa- 
lachian Electric Power Co. v. N. 
L. B. B., C.C.A.4, 93 F.2d 986—N. 
L. R. B. V. Bell Oil & Gas Co., C. 
C.A.6, 91 F.2d 509, rehearing de- 
nied 93 P.2d 1010. 

Reemploymettt of former employees 
(1) An employer may refuse to 
re§mploy for any reason, just or un- 
just, except discrimination iDecause 
of union activities and relationships. 
—^Western Cartridge Co. v. N. L. R. 
B., C.C.A.7, 139 F.2d 855—N. L. R. B. 
V. Williamson-Dickie Mfg. Co., C.C. 
A.5, 130 F.2d 260—N. L. R. B, v. 
Kohen-Ligon-Folz, Inc., C.C.A.5, 128 
P.2d 602—N. L. R. B. v, Tex-O-Kan 
Plour Mills Co., C.C.A.'5, 122 P.2d 
433__N’. L. R. B. V. National Motor 
Bearings Co., C.C.A.9, 105 F.2d 662. 
, (2) Where evidence showed policy 
of company to require presence of 
laid oit workers on spare floor, there 
was no obligation to send for weav- 
er before hiring outside weavers.— 
P. W. Poe Mfg. Co. V. N. L. R. B.,-119 
F.2d 45. 

54. U.S.—Phelps Dodge Corp. v. N. 
L. B. B., 61 S.Ct. 845, 313 U.S. 17'7, 
86 L.Ed. 1271, 133 A.L.R, 1217. 

55. U.S.—N. L. R. B. v. Waumbec 
Mills, C.C.A.l, 114 P.2d 226. 

56. U.S.—Jacksonville Paper Co. v. 
N. L. R. B., C.C.A.6, 137 F.2d 148, 


certiorari denied 64 S.Ct. 84, 320 

U. S. 772, 88 L.Ed. 462. 

57. U.S.—Phelps Dodge Corporation 

V. N. L. R. B., 61 S.Ct. 845, 313 U. 
S. 177, 85 L.Ed. 1271, 133 A.L.R. 
1217—^Western Cartridge Co. v. N. 
L. R. B., C.C.A.7, 139 P.2d 855— 
N. L. R. B. V. Williamson-Dickie 
Mfg. Co., C.C.A.5, 130 P.2d 260— 
N. L. R. B. V. Kohen-Ligon-Folz, 
Inc., C.C.A.6, 128 P.2d 502—N. L. 

R. B. V. Dixie Motor Coach Cor¬ 
poration, C.C.A.S, 128 P.2d 201— 
N. L. R. B. V. Chattanooga Bakery, 
C.O.A.6, 127 P.2d 201, certiorari 
denied Chattanooga Bakery v. N. 
L. R. B., 63 S.Ct. 16*7, 317 U.S. 676, 
87 L.Ed. 643—N. L. R. B. v. Key- 
stone Freight Lines, C.C.A.IO, 126 
F.2d 414—Nevada Consol. Copper 
Corp. V. N. L. R. B., C.C.A.IO, 122 
F.2d 687, reversed on other 
grounds 62 S.Ct. 960, 316 U.S. 106, 
86 L.Ed. 1305—N. L. R. B. v. Tex- 
O-Kan Plour Mills Co., C.C.A.5, 122 
P.2d 433—N. L. R. B. v. Bacheld- 
er, C.C.A.7, 120 P.2d 574, certiorari 
denied Bachelder v. N. L. R. B., 62 

S. Ct. 90, 314 U.S. 647, 86 L.Ed. 
619, modified on otlier grounds 125 
F.2d 387—N. L. R. B. v. National 
Motor Bearing Co., C.C.A.9, 105 P. 
2d 652—N. L. R. B. v. Union Pa¬ 
cific Stages, C,C.A.9, 99 P.2d 153 
—^Appalachian Electric Power Co. 
V. N. L. R. B., C.C.A.4, 93 P.2d 
985—N. L. R. B. v. Bell Oil & Gas 
Co., C.C.A.5, 91 P.2d 609, rehear¬ 
ing denied 93 P.2d 1010. 

“Hire” 

(1) The Word “hire" in provision 
concerning discrimination with re- 
gard to hire would be taken as 
equivalent to “hiring."—^N. L. R. B. 
v. National Casket Co., C.C.A.2, 107 
P.2d 992. 

(2) The prohibition against dis¬ 
crimination with regard to hire must 
be applied as a means toward the 
accomplishment of the main object 
of the act, and the word “hire" can- 
not be read as meaning the wages 
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paid.—Phelps Dodge Corp. v. N. L. 
R. B., 61 S.Ct. 845, 313 U.S. 177, 85 

L.Ed. 1271, 133 A.L.R. 1217. 

The statutory test is whether the 
applicant was rejected because of 
union membership or activity, or 
because of some permissible criteri- 
on.—N. L. R. B. v. Waumbec Mills, 
C.C.A.l, 114 P.2d 226. 

'Coixtrary authorlty 
Prior to the determination of the 
question by the supreme court, there 
was authority contrary to the rule 
of the text.—N. L. R. B. v. National 
Casket Co., C.C.A.2, 107 P.2d 992. 

58. U.S.—Phelps Dodge Corporation 
V. N. L. R. B., 61 S.Ct. 845, 313 

U. S. 177, 85 L.Ed. 1271, 133 A.L.R. 
1217—N. L. R. B. V. Chattanooga 
Bakery, C.C.A.6, 127 P.2d 201, cer¬ 
tiorari denied Chattanooga Bakery 

V. N. L. R. B., 63 S.Ct. 157, 317 U. 
S. 676, 87 L.Ed. 643—N. L. R. B. 
V. Moore-Lowry Plour Mills Co., C. 
C.A.10, 122 P.2d 419—N. L. R. B. 
V, Crystal Springs Pinishmg Co., 
C.C.A.1, 116 P.2d 669—N. L. R. B. 
V. Waumbec Mills, C.C.A.l, 114 F. 
2d 226—Black Diamond S. S. Cor¬ 
poration V. N. L. R. B., C.C.A.2, 94 
P.2d 87'5, certiorari denied 58 S.Ct. 
1044, 304 U.S. 1579, 82 L.Ed. 1542. 

59. Or.—Markham & Callow v. In¬ 
ternational Woodworkers of Amer¬ 
ica, Lumber & Sawmill Workers 
Union, 136 P.2d 727, 170 Or. 517. 

00. N.T.—Stork Restaurant v. Bo- 
land, 26 N.E.2d 247, 282 N.T. 256— 
New York State Labor Relations 
Board V, Prank G. Shattuck Co., 
20 N.T.S.2d 949, 260 App.Div. 315. 

61. N.T.—Stork Restaurant v. Bo- 
land, 26 N.E.2d 247, 282 N.T. 266— 
New York State Labor Relations 
Board v. Prank G. Shattuck Co., 20 
N.T.S.2d 949, 260 App.Div. 315. 

62. Pa.—Petition of St. Marys 

Sewer Pipe Co., 55 Pa.Dist. & Co. 
297. 
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others to fili their places,and such others have a 
right to accept the employment,64 and such hiring 
does not constitute an unfair labor practice.®^ The 
employer is at liberty to make a contract with a new 
labor Union for Services of workmen to fili the plac¬ 
es of his former employees.^6 In such case the of- 
fering of reemployment to some of the old em- 
ployees on a new and different basis does not con¬ 
stitute discrimination against the labor organiza- 
tion representing them,®^ for, if the whole body of 
employees has been lawfully discharged, the law 
does not prohibit the making of individual contracts 
with men whose prior relations have thereby been 
severed.68 Since, as discussed infra § 28 (SI) b, an 
employer who has been guilty of no unfair labor 
practice is not bound to discharge those hired to fili 
the places of strikers, on the elcction of the latter 
to resume their employment, in order to create plac¬ 
es for them, the assurance by the employer to those 
who accept employment during the strike that if 
they so desire their places may be permanent is not 
an unfair labor practice. 

§ 28(49). - Discharge 

a. In general 

b. EfTect of National Labor Relations 

Act 

c. Effect of state statutes 
a. In G-eneral 

In the absence of a statute to the contrary, an em- 


§ 28(49) 

ployer has the right to discharge his empioyees for cause 
or without cause and without regard to their affiliation 
or nonaffiliation with any labor union. 

In the absence of statutory provisions to the con¬ 
trary, it is the right of an employer to discharge his 
employees without regard to their affiliation or non¬ 
affiliation with any labor organization.*^*^ The right 
to discharge for cause has not been taken away 
from the employer by reason of the passage of la¬ 
bor relations legislation*^^ and an employer may al¬ 
so, without any reason therefor, discharge an em- 
ployee;'72 the absence of a reason in connection 
with other circumstances may point strongly to a 
discrimination in violation of labor relations legis- 

lation.'78 

b. Effect of National Labor Relations Act 

(a) In general 

(b) Employees on strike 

(a) In General 

The National Labor Relations Act does not Inter- 
fere with the normal exercise of the right of the em¬ 
ployer to discharge his empioyees, and the exercise of 
that right does not constitute an unfair labor practice 
or coercion uniess it is for a reason prohibited by the 
act, such as for union activity or agitatlon for collec¬ 
tive bargalning. 

The National Labor Relations Act does not inter- 
fere with the normal exercise of the right of the 


S3, u.S.—N. L. R. B. V. Sands Mfg*. 
Co., 59 S.Ct. 508, 306 U.S. 332, 83 
L.Ed. 682—N. L. R. B. v. Mackay 
Radio & Telegraph Co., 58 S.Ct. 
904, 304 U.S. 333, 82 L.Ed. 761--- 
]sr. L. R. B. V. Shenandoah-Dives 
Mining Co., C.C.A.IO, 145 F.2d 542 
—United Biscuit Co. of America 
V. K. Ii. R. B., C.C.A.7, 128 F.2d 771 
—Great Southern Trucking Co. v. 
N. L. R. B., C.C.A.4, 127 F.2d ISO, 
certiorari denied 63 S.Ct. 48, 317 U. 
S. 652, 87 Lr.Ed. 524—Wilson & Co. 
V. N. L. R. B., C.C.A.7, 124 F.2d 
845—Wilson & Co. v. N". L. R. B., 
C.C.A.7, 120 P.2d 913—N. L. R. B. 
V. Lightner Puh. Corporation of 
Illinois, C.C.A.7. 113 F.2d 621. 

N.Y.—In re State Labor Relations 
Board, 22 N.Y.S.2d 40, 175 Misc. 
88 . 

Pa.—^Pennsylvania Labor Relations 
Board v. Camino, 47 Pa.Dist. & Co. 
1, 25 West.Co.L.J. 54. 

63 C.J. p 659 note 67. 

©4. m.—Mathews v. People, 67 N. 
E. 28, 202 111. 389, 63 L.R.A. 73, 95 
Am.S.R. 241. 

Mass.—^Vegelahn v. Guntner, 44 K. 
E. 1077, 167 Mass. 92, 35 L.R.A. 
722, 57 Am.S.R. 443. 

65. U.S.—N. L. R. B. v. Mackay 


Radio & Telegraph Co., 58 S.Ct. 
904, 304 U.S. 333, 82 L Ed. 1381— 
Great Southern Trucking Co. v. 
N. L. R. B., C.C.A.4, 127 P.2d 180, 
certiorari denied 63 S.Ct. 48, 317 
U.S. 652, 87 L.Ed. 624—C. G. Conn, 
Limited, v. N. L. R. B., C.O.A.7, 
108 F.2d 390. 

66. U.S.—N. L. R. B. v. Sands Mfg. 

Co., 69 S.Ct. 608, 306 U.S. 332, 83 
L.Ed. 682. 

07. U.S.—N. L. R B. V. Sands Mfg. 

Co., supra. 

08. U.S.—N. L. R B. V. Sands Mfg. 
Co., supra. 

09. U.S.—N. L. R B. V. Mackay 
Radio & Telegraph Co, 68 S.Ct. 
904, 304 U.S. 333, 82 L.Ed. 1381. 

70. N.J.—Bayonne Textile Corpora¬ 
tion V. American FederaLion of 
Silk Workers, 168 A. 799, 114 N.J. 
Eql. 307, modified on other grounds 
172 A. '561, 116 N.J.Ed. 146, 92 
A.L.R. 14<50. 

71. U.S.—N, L. R B. V. Robbins 
Tire & Rubber Co., C.C.A.5, 161 P. 
2d 798—N. L. R B. v. Continental 
Pipe Line Co., C.C.A.6, 161 P.2d 
302. 


Pa.—Metropolitan Life Ins. Co. v. 
Insurance Guild, Local No. 22, 49 
Pa.Dist. & Co. 76. 

Negotlatlons with unlou 

Employer's right to discharge 
striking employee, because of the 
violation of terms of employment 
agreement, was not waived by em- 
ployer’s subsequent negotiations 
with a local union prior to termlna- 
tion of arbitration.—Homer Laugh- 
lin China Co. v. Hix, W.Va., 37 S. 
E.2d 649. 

Under National Indastrial Beoovery 
Act 

U.S.—Harper v. Southern Coal & 
Coke Co., C.C.A.Ala., 73 F.2d 702. 
N.Y.—H. B. Rosenthal-Ettlinger Co. 
V. Schlossberg, 266 N.Y.S. 762, 149 
Misc. 210. 

72. U.S.—N. L. R. B. v. Robbins 
Tire & Rubber Co., C.C.A.5, 161 P. 
2d 798. 

Wis.—Wisconsin Labor Relations 

Board v. Fred Rueping Leather 
Co., 279 N.W. 673, 228 Wis. 473, 
117 A.L.R. 398. 

73. Wis.—^Wisconsin Labor Rela¬ 
tions Board v. Fred RuepiTig 
Leather Co., supra. 
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employer to discharge his employees.^^ and the ex- [ stitute an unfair labor practice'^5 or coercion'?^ un- 
ercise of that right does not, standing alone, con- less it is for a reason prohibited by the act,'^'^ suchi 


74 . U.S.—Phelps Dodgre Corporation 
V. N. L. R. B., 61 S.Ct 845, 313 U. 
S. 177, 85 L.Ed. 1271, 133 A.L.R. 
1217—N. L. R. B. V. Waterman S. 
S. Corp., 60 S.Ct. 493. 309 U.S. 206. 
84 L.Ed. 704, rehearing denied 60 
S.Ct. 611, 309 U.S. 696, 84 L.Ed. 
1036—N. L. R. B. V. Fansteel Me- 
tallurgical Corporation, 59 S.Ct. 

490, 306 U.S. 240, 83 L.Ed. 627. 123 

A. L.R. 599—N. L. R. B. v. Jones 

& Laughlin Steel Corporation, 57 
S.Ct. 615, 301 U.S. 1, 81 L.Ed. 893, 
108 A.L.R. 1352—N. L. R. B. v. 

Continental Pipe Line Co., C.C.A.5, 
161 P.2d 302—Hamilton v. N. L. 

R. B., C.C.A.6, 160 P.2d 465—Amer¬ 
ican Steel Poundries v. N. L. R. B., 
C.C.A.7, 158 P.2d 896—N. L. R. B. 
V. American Pearl Button Co., C. 
C.A.8, 149 P.2d 258—Harp v. 

L. R. B., C.C.A.10, 138 F.2d 546— 
Edward G. Budd Mfg. Co. v. N". 

L. R. B., C.C.A.Pa., 138 F.2d 86, 
certiorari denied 64 S.Ct. 619, 321 

U. S. 778, 88 L.Ed. 1071—Jackson- 
ville Paper Co. v. N. L. R. B., C. 
C.A.6, 1'37 P.2d 148, certiorari de¬ 
nied 64 S.Ct. 84, 320 U.S. 772, 88 
L.Ed. 462—Dannen Grain & Milllng 
Co. V. N. L. R. B., C.C.A.S, 130 
P.2d 321—N. L. R. B. v. William- 
son-Dickie Mfg. Co., C.O.A.6, 130 
P.2d 260—Stonewall Cotton Mills 

V. N. L. R. C.C.A.S, 129 F.2d 
629, certiorari denied 63 S.Ct. 72, 
317 U.S. 667, 87 L.Ed. 536—United 
Biscult Co. of America v. N. L. R. 

B. , C.C.A.7, 128 F.2d 771—N. L. 
R. B. V. Kohen-Ligon-Folz, Inc., C. 

C. A.5, 128 P.2d 502—N. L. R. B, v. 
Condenser Corporation of America, 
C.C.A.S, 128 F.2d 67—^American 
Smelting & Refining Co. v. N. L. 
R. B., C.C.A.S, 126 F.2d 680—N. L. 
R. B. V. Keystone Freight Lines, 
C.O.A.IO, 126 F.2d 414—N. L. R. 
B. V. Union Mfg. Co., C.C.A.S, 124 
F.2d 332—N. L. R. B. v. Tex-O-Kan 
Flour Mills Co., C.C.A.5, 122 P.2d 
433—N. L. R. B. v. Blue-Bell-Globe 
Mfg. Co., C.O.A.4, 120 F.2d 974— 
17. L. R. B. V. Electric Vacuum 
Cleaner Co., C.C.A.6, 120 P.2d 611, 
reversed on other grounds 62 S.Ct. 
846, 315 U.S. 685, 86 L.Ed. 1120, 
rehearing denied 62 S.Ct. 1038, 316 

U. S. 708, 86 L.Ed. 1775—N. L. R. 
B. V. Auhurn Foundry, C.C.A.7, 
119 F.2d 331—N. L. R. B. v. River- 
side Mfg. Co., C.C.A.S, 119 P.2d 
302—N. L. R. B. V. Automotive 
Maintenance Machinery Co., C.C.A. 
7 , 116 P.2d 350, reversed on other 
grounds 62 S.Ct. 608, 315 U.S. 282, 
86 L.Ed. 848—Martel Mills Corp. 

V. N. L. R. B.. C,C.A.4, 114 P.2d 

624—N. L. R. B. v. Waumbec 
Mills, C.C.A.1, 114 F.2d 226—Conti¬ 
nental Oil Co. V. N. L. R. B., C. 
O.A.10, 113 F.2d 473, case re- 


manded on other grounds 61 S.Ct. 
861, 313 U.S. 212, 85 L.Ed. 1292— 
Fort Wayne Corrugated Paper Co. 
V. K. L. R. B.. C.C.A.7, 111 P.2d 
869—N. L. R. B. v. Lane Cotton 
Mills Co., C.C.A.5, 111 P.2d 814, 
appeal dismissed Lane Cotton Mills 
Co. V. N*. L. R. B., 61 S.Ct. 316, 
311 U.S. 723, 85 L.Ed. 471—Link- 
Belt Co. V. K L. R. B., C.C.A.7. 110 
P.2d 606, reversed on other grounds 
61 S.Ct. 358, 311 U.S. 684, 85 L.Ed. 
368—Independent Union of Crafts- 
men v. K. L. R. B., C.C.A.7, 110 F. 
2d 506, reversed on other grounds 
61 S.Ct. 358, 311 U.S. 584, 85 L.Ed. 
368—N. L. B. B. v. Goshen Rubber 
& Manufacturing Co., C.C.A.7, 110 
F.2d 432—N. L. R. B. v. Boss Mfg. 
Co., C.C.A.7. 107 P.2d 574—JefCer- 
son Electric Co. v. N*. L. R. B., C. 
C.A.7, 102 F.2d 949—N. L, R. B. v. 
Union Pacific Stages, C.C.A.9, 99 
F.2d 153—Peninsular & Occidental 
S. S. Co. V. K. L. R. B., C.C.A.5, 98 
P.2d 411, certiorari denied N*. L. 

R. B. V. Peninsular & Occidental 

S. S. Co., 69 S.Ct, 248, 305 U.S. 653, 
83 L.Ed. 423—N. L. R. B. v. Sands 
Mfg. Co., C.C.A.6, 96 P.2d 721, af- 
firnied 69 S.Ct 608, 806 U.S. 332, 
83 L.Ed. 682—^Appalachian Elec¬ 
tric Power Co. v. N*. L. R. B., C.C. 
A.4, 93 F.2d 985—N. L. R. B. v. 
Bell Oil & Gas Co., C.C.A.S, 91 F. 
2d 609, rehearing denied 93 F.2d 
1010 . 

D.C.—B. Anthony & Sons v. N. L. 

R. B., App.D.C., 163 P.2d 22. 

S.C.—Parker v, Southeastern Haul- 
ers, 41 S.E.2d 387, 210 S.C. 18. 

Bmployee held lawfiilly discliarged 

(1) For conviction of crime of 
petit larceny, although the property 
stolen was not that of employer.— 
17. L. R. B. V. Federal Bearings Co., 
C.C.A.2, 109 F.2d 945. 

(2) For disobedience of employer’s 
directions in breach of contract.— 
N. L. R. B. V. Montgomery Ward & 
Co„ C.C.A.8, 167 F.2d 486. 

(3) For refusal to obey directions 
as to what part bf piant employee 
shall occupy.—^N. L. R. B. v. Colum- 
bia Products Corporation, C.C.A.2, 
141 F.2d 687. 

(4) For refusal to work overtime 
without additional compensa Lion.— 
C. G. Conn, Limited, v. K. L. R. B., 
C.C.A.7, 108 P.2d 390. 

(5) For slight interference with 
war production.—^Wyman-Gordon Co. 
(Ingalls Shepard Di Vision) v. N". L. 
R. B., C.C.A.7, 163 F.2d‘ 480. 

Biscretlon of managemeut 

In determining whether discharge 
of employee constituted unfair la¬ 
bor practice, auestion as to proper 
discipline was within discretion of 
the management.—L. R. B. v. 
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Montgomery Ward & Co., C.C.A.8,. 
157 P.2d 486. 

75 . U.S.—^Western Cartridge Co. v. 
N. L. R. B„ C.C.A.7, 139 P.2d 855- 
—N. L. R. B. v. Empire Furniture' 
Corporation, C.C.A.6, 107 P.2d 92— 
17. L. R. B. V. Sands Mfg. Co., C: 
C.A.6, 96 F.2d 721, afHrmed 59: 

S.Ct 608, 306 U.S. 332, 83 L.Ed. 
682. 

Biscontinuance of Jobs 
Evidence that particular Jobs were 
discontinued and that no replace- 
ment employees were hired may con¬ 
stitute a defense to charge against 
employer of discriminating.—^17. L. R. 
B. V. Boss Mfg. Co., C.C.A.7, 107 P.2d 
574—Montgomery Ward & Co. v. N. 
L. R. B., C.C.A.7, 107 P.2d 555. 
Dischargo witlioiLt warning 
An employer was not required to 
warn employee who was deliberately 
interfering with war production in 
order to discharge him without vio- 
lating the act.—^Wyman-Gordon Co. 
(Ingalls Shepard Division) v. N. L. 
R. B., C.C.A.7, 153 F.2d 480. 

78. U.S.—Peninsular & Occidental 
S. S. Co. v. N. L. R. B., C.C.A.S, 
98 P.2d 411, certiorari denied Na¬ 
tional Labor Relatlons Board v. 
Peninsular & Occidental S. S. Co., 
59 S.Ct 248, 305 U.S. 663, 83 L.Ed. 
423. 

77. U.S.—N. L. R. B. v. Waterman 
S. S. Corporation, 60 S.Ct 493, 309 

U. S. 206, 84 L.Ed. 704, rehearing 
denied 60 S.Ct 611, 309 U.S. 696, 
84 L.Ed. 1036—N. L. R. B. v. Fan¬ 
steel Metallurgical Corp., 59 S.Ct 
490, 306 U.S. 240, 83 L.Ed. 627, 123 

A. L.R. 699—N. L. R. B. v. Ameri¬ 
can Car & Foundry Co., C.C.A.7, 
161 F.2d 501—N. L. R. B. v. J. G. 
Boswell Co., C.C.A.9, 136 P.2d 585 
—Stonewall Cotton Mills v. N. L. 
R. B., C.C.A.6, 129 F.2d 629, certio¬ 
rari denied 63 S.Ct 72, 317 U.S. 
667, 87 L.Ed. 536—N. L. R. B. v. 
Blue Bell-Globe Mfg. Co., C.Cj^.. 4, 
120 P.2d 974—N. L. R. B. v. Rem- 
ington Rand, C.C.A.2, 94 F.2d 862, 
certiorari denied Remington Rand 

V. N. L. R. B., 58 S.Ct 1046, 304 
U.S. 676, 82 L.Ed. 1540, rehearing 
denied Remington Rand v. U. S., 
58 S.Ct 1054, 304 U.S. 690, 82 L. 
Ed. 1549, certiorari denied Contrai 
Exeeutive Council of Remington 
Rand Employes' Ass’ns v. N. L. R. 

B. , 58 S.Ct. 1061, 304 U.S. 585, 82 
L.Ed. 1646. 

D.C.—E. Anthony & Sons v. N. L. R. 

B., App.D.C., 163 F.2d 22. 
Pressure to Join specifle unlon as un¬ 
fair labor practice see infra § 28 
(56). 

CoxLcerted activity for xnutual aid 
Provision of act guaranteeing to 
employees the right to engage in 
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as for Union activity'^^ or, according to the deci- sions on the question, for agitation for collective 


concerted activities for their mutual 
aid entitled employees to petition for 
overtime work; and to restrain or 
coerce employees in exercise of such 
right by discharging employee be- 
cause ,of belief, although erroneous, 
that he was engaged in such activity 
constituted an unfalr labor practice. 
—N. L. R. B. V. Schwartz, C.C.A.5, 
146 F.2d 773. 

73. XJ.S.—Republic Aviation Corp. 
V. N. L. R. B., 65 S.Ct. 982, 324 U. 

5. 793, 89 L.Ed. 1372, 157 A.L.R. 
1081—National Labor Relations 
Board v. Le Tourneau Co. of Ga., 
65 S.Ct. 082, 324 U.S. 793, 89 L, 
Ed. 1372, 157 A.L.R. 1081, rehear- 
ing denied 65 S.Ct. 1401, 325 U.S. 
894, 89 L.Ed. 2005—Phelps Dodge 
Corporation v. N. L. R. B., 61 S. 
Ct. 845, 313 U.S. 177, 85 L.Ed. 1271, 
133 A.L.R. 1217—N. L. R. B. v. 
Fansteel Metallurgical Corpora¬ 
tion, 59 S.Ct. 490, 306 U.S. 240, 
83 L.Ed. 627, 123 A.L.R. 599—N. L. 
R. B. V. Froedman-Harry Marks 
Clothing Co., 57 S.Ct. 645, 301 U.S. 
58, 81 L.Ed. 921, 108 A.L.R. 1352— 
N. L. R. B. V. Fruehauf Trailer 
Co., 57 S.Ct. 642, 301 U.S. 49, 81 
L.Ed. 918, 108 A.L.R. 1352—N. L. 
R. B. V. Jones & Laughlin Steel 
Corporation, 57 S.Ct. 615, 301 U.S. 
1, 81 L.Ed. 893, 108 A.L.R. 1352- 
N. L. R. B. V. Robbins Tire & 
Rubber Co., C.C.A.5, 161 P.2d 798— 
N. L. R. B. V. Gonzalez Padin Co., 
C.C.A.1, 161 P.2d 35G—N. L. R. B. 
V. American White Cross Labora¬ 
tories, C.C.A.2, 160 P.2d 75—^Amer¬ 
ican Steel Foundries v, N. L. R. 
B., C.C.A.7, 158 F.2d 896—N. L. R. 
B. V. Vail Mfg. Co., C.C.A.7, 158 
P.2d 664—N. L. R. B. v. Cowell 
Portland Cernent Co., C.C.A.9, 148 
P.2d 237, certiorari denied 66 S. 
Ct. 44, 326 U.S. 735, 90 L.Ed. 438— 
N. L. R. 'B. V. Fairmont Creamery 
Co., C.C.A.IO, 143 F.2d 668, certio¬ 
rari denied 65 S.Ct. 87, 323 U.S. 
752, 89 L.Ed. 602—Humble Oil & 
Refining Co. v. N. L. R. B., C.C.A. 

6, 140 P.2d 777—N. L. R. B. v. 
Cape County Milling Co., C.C.A.8, 
140 P.2d 543, 152 A.L.R. 144—N. 
L. R. B. V. East Texas Motor 
Freight Lines, C.C.A.5, 140 P.2d 
404—Western Cartridge Co. v, N. 
L. R. B., C.C.A.7, 139 F.2d 855— 
Harp V. N. L. R. B., C.C.A.IO, 138 
P.2d 546—N. L. R. B. v. Denver 
Tent & Awning Co., C.C.A.IO, 138 
P.2d 410—Edward G. Budd Mfg. 
Co. V. N. L. R. B., C.C.A.Pa., 138 
P.2d 86, certiorari denied 64 S. 
Ct. 619, 321 U.S. 778, 88 L.Ed. 1071 
—Jacksonville Paper Co. v. N. L. 
R. B., C.C.A.5, 137 F.2d 148, certio¬ 
rari denied 64 S.Ct. 84, 320 U.S. 
772, 88 L.Ed. 462—-N. L. R. B. v. 
Williamson-Dickie Mfg. Co., C.C.A. 
6, 130 P.2d 260—N. L. R. B. v'. 
Goodyear Tire & Rubber Co. of 


Alabama, C.C.A.5, 129 P.2d 661, 
certiorari dismissed 63 S.Ct. 1026, 
319 U.S. 776, 87 L.Ed. 1723—Stone- 
wall Cotton Mills v. N. L. R. B., 
C.C.A.5, 129 F.2d 629, certiorari 
denied 63 S.Ct 72, 317 U.S. 667, 
87 L.Ed. 536—N. L. R. B. v. Kohen- 
Ligon-Folz, Inc., C.C.A.6, 128 P.2d 
502—N. L. R. B. V. Quality Art 
Novelty Co., C.C.A.2, 127 P.2d 903 
—American Smelting & Refining 
Co. V. N. L. R. B., C.C.A.8, 126 F. 
2d 680—N. L. R. B. v. Keystone 
Freight Lines, C.C.A.IO, 126 P.2d 
414—Reliance Mfg. Co. v. N. L. R. 
B., C.C.A.7, 125 F.2d 811—N. L. R. 

B. V. Tex-O-Kan Flour Mills Co., 

C. C.A.5. 122 F.2d 433—N. L. R. B. 
V. Blue Bell-Globe Mfg. Co., C.C.A. 
4, 120 F.2d 974—N. L. R. B. v. 
Newark Morning Ledger Co., C.C. 

A.3, 120 F.2d 262, 137 A.L.R. 849, 
certiorari denied Newark Morning 
Ledger Co. v. N. L. R. B.. 62 S.Ct 
363, 314 U.S. 693, 86 L.Ed. 554— 
N. L. R. B. V. Mali Tool Co., C.C. 

A. 7, 119 P.2d 700—N. L. R. B. v. 
Auburn Foundry, C.C.A.7, 119 P.2d 
331—Triplex Screw Co. v. N. L. R. 

B. C.C.A.6, 117 F.2d 858—N. L. R. 
B. V. Crystal Springs Finishing 
Co., C.C.A,1, IIQ P.2d 669—Martel 
Mills Corp. V. N. L. R. B., C.C.A. 
4, 114 P.2d 624—N. L. R. B. v. 
Lane Cotton Mills Co., C.C.A.6, 111 
P.2d 814, appeal dismissed Lane 
Cotton Mills Co. v. N. L. R. B., 
61 S.Ct 316, 311 U.S. 723, 85 L. 
Ed. 471—N. L. R. B. v. Louisville 
Refining Co., C.C.A.6, 102 P.2d 678, 
Certiorari denied Louisville Refln- 
ing Co. V. N. L. R. B., 60 S.Ct 81, 
308 U.S. 568, 84 L.Ed. 477—N. L. R. 

B. V. Union Pacific Stages, C.C.A., 
99 P.2d 153—Peninsular & Occi¬ 
dental S. S. Co. V. N. L. R. B., C. 

C. A.6, 98 F.2d 411, certiorari denied 
N. L. R. B. V. Peninsular & Occi¬ 
dental S. S. Co., 69 S.Ct 248, 305 

U. S. 653, 83 L.Ed. 423—N. L. R. B. 

V. Remington Rand, C.C.A.2, 94 P. 
2d 862, certiorari denied Reming¬ 
ton Rand v. N. L. R. B., 58 S.Ct 
1046, 304'U.S. 576, 82 L.Ed. 1540, 
rehearing denied Remington Rand 
V. U. S., 68 S.Ct 1054, 304 U.S. 
590, 82 L.Ed. 1549, certiorari de¬ 
nied Centi'al Executive Council of 
Remington Rand Employes’ Ass’ns 
V. N. L. R. B„ 68 S.Ct 1061, 304 
U.S. 586, 82 L.Ed. 1546—N. L. R. 
B. V. Bell Oil & Gas Co., C.C.A.5, 
91 P.2d 609, rehearing denied 93 
P.2d 1010—Appalachian Electric 
Power Co. v. N. L. R. B., C.C.A.4, 
93 F.2d 985. 

S.C.—Parker v. Southeastern Haul- 
ers, 41 S.E.2d 387, 210 S.C. 18. 

AcQLuiesclug in uniones ejection of 
crew members who had transferred 
their affiliations and hiring men be- 
longing to union to take their place 
'was discharge because of union 
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membership.—N. L. R. B. v. Isth* 
mian S. S. Co., C.C.A.2, 126 P.2d 698^ 
Discharge and layoff of members. 
of afflliated tinion while retaining. 
employees who had worked for a 
shorter time but were members of 
company union was unfair labor 
practice.—N. L. R. B. v. Quality Art 
Novelty Co., C.C.A.2, 127 P.2d 903. 

Dlsoharges for particuLar reasons 
held to constitute unfair labor prac- 
tices. 

(1) Because of employee's sympa- 
thy with union members.—N. L. R. 
B. v. J. G. Boswell Co., C.C.A.9, 136 
F.2d 585. 

(2) For belonging to labor organ- 
ization which was illegal because 
dominated by employer.—E. Anthony 
& Sons V. N. L. R. B., App.D.C., 163 
P.2d 22. 

(3) For instigating union resolu- 
tion protesting employer^s action 
with respect to a strike, since such 
resolulion was not a libel.—N. L. R. 

B. V. Peter Cailler Kohler Swiss 
Chocolates Co., C.C.A.2, 130 F.2d 603. 

(4) For seeking to prevent em¬ 
ployer from taking strike vote after 
the union has taken a strike vote.— 
N. L. R. B. V. Remington Rand, C. 

C. A.2, 94 P.2d 862, certiorari denied 
Remington Rand v. N. L. R. B., 68 
S.Ct 1046, 304 U.S. 576, 82 L.Ed. 
1540, rehearing denied Remington 
Rand v. U. S., 58 S.Ct.. 1054, 304 U. 
S. 690, 82 L.Ed. 1649, certiorari de¬ 
nied Central Executive Council of 
Remington Rand Employes’ Ass'ns 
V. N. L. R. B., 68 S.Ct 1061, 304 U. 
S. 685, 82 L.Ed. 1546. 

(5) For wearing union insignia.— 
Republic Aviation Corp. v. N. L. R. 
B., 65 S.Ct 982, 324 U.S. 793, 89 L. 
Ed. 1372, 157 A.L.R. 1081—N. L. R. 

B. V. Le Tourneau Co. of Ga., 65 S. 
Ct 982, 324 U.S. 793, 89 L.Ed. 1372, 
157 A.L.R. 1081, rehearing denied 65 
S.Ct 1401, 325 U.S. 894, 89 L.Ed. 2005. 

(6) To stop employee from elec- 
tioneering for union.—N. L. R. B. v. 
Columbia Products Corporation, C. 

C. A.2, 141 F.2d 687. 

Employmeixt at wlU 

(1) The statute does not outlaw 
discrimination only where there is 
in existence a formal contract or 
relation of employment, but em- 
braces as well ali elements of the 
employment relationship which in 
fact customarily attend employments. 
—N. L. R. B. V. Waterman S. S. Cor¬ 
poration, 60 S.Ct 493, 309 U.S. 206, 
84 L.Ed. 704, rehearing denied 60 S. 
Ct 611, 309 U.S. 696, 84 L.Ed. 1036. 

(2) Employer may not terminate 
employment or term or condition of 
employment because of union activ¬ 
ity or aflaiiation, even though em¬ 
ployment is at will.—N. L. R. B. v. 
Waterman S. S. Corp., supra. 
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bargaming.'^9 An employee who is not a member of 
a union is none the less entitled to the protection of 
the act if termination of his employment is occa- 
sioned by an unfair labor practice designed to in- 
terfere with the employees in the exercise of rights 
guaranteed them by the terms of the statute.^o 

Membership or office in a union is not a guarantee 
against discharge,^^ nor does the act require the 
employer to discriminate in favor of union men as 
against nonunion men where economic considera- 
tions necessitate a contraction in the employer^s la¬ 
bor force;S2 and the mere fact that the employer 
dislikes a union or a union man does not prevent his 
exercising his undoubted right to discharge when 
real grounds for discharge exist.ss The true reason 
back of the discharge niust be ascertained,84 and 
such reason may be sought in the circumstances sur- 
rounding the discharge.85 Where discharge is be- 


cause of union membership the act may not be 
evaded by assigning some other ground.^® On the 
other hand, where there was oause for the em- 
ployee^s discharge, fragmentary and unrelated sus- 
picions are insufficient in substance to transform a 
«proper exercise of the power to discharge into an 
improper one.S7 The fact that an employee who 
resigned under pressure exerted because of his un¬ 
ion activities did not seek or want reemployment or 
back pay does not purge the employer of his unfair 

practices.SS 

Discharge for violation of rules. The National 
Labor Relations Act does not prevent an employer 
from making and enforcing reasonable rules cov- 
ering the conduct of employees on company timeas 
or from discharging employees for breach of such 
rules.^o The discharge of an employee for viola¬ 
tion of a rule prohibiting union solicitation during 


Prior affiliation with particular ruiiott 
Under the act no employee can 
be deprived of his employment be¬ 
cause of his prior afflliation with any 
particular union.—Wallace Corpora¬ 
tion V. National Labor Relations 
Board, 65 S.Ct. 238, 323 U.S. 248, 
89 L.Bd. 216, rehearing* denied 65 S. 
Ct. 682, 324 U.S. 885, 89 L.Ed, 1435 
—Richwood Clothespin & Dish 
Wo.rker’s Union v. N. L. R. B., 65 
S.Ct. 238, 323 U.S. 248, 89 L.Ed. 216. 

The statutory test is whether the 
employee was discharged because of 
union membership or activity or be¬ 
cause of some permissible criterion. 
—N. L. R. B. V. Waumbec Mills, C.C. 

A.1, 114 F.2d 226. 

Preferential hiring agreement re- 

quiring preference to union members 
in fllling vacancies did not justify 
discharge of members of rival union 
and bound the employer only when 
vacancies lawfully occurred.—N. L. 

R. B. V. Isthmia-n S. S. Co., C.C.A.2, 
126 E.2d 698. 

79. U.S.—N. L. R. B. v. Fansteel 
Metallurgical Corp., 59 S.Ct. 490, 
306 U.S. 240, 83 L.Ed. 627, 123 

A. L.R. .599--N. L. R. B. v. Vail 
Mfg. Co., C.C.A.7, 158 P.2d 664. 

S. C.—Parker v. Southeastern Haul- 
ers, 41 S.E.Sd 387, 210 S.C. 18. 

80. U.S.—Hazel-Atlas Glass Co. v. 
N. L. R. B., C.'C.A.4, 127 P.2d 109. 

81. U.S.—N. L. R. B. V. Robbins 
Tire & Rubber Co., C.C.A.5, 161 P. 
2d 798—N. L. R. B, v. Continental 
Pipe Line Co., C.C.A.5, 161 P.2d 302 
—North Carolina Finishing Co. v. 
N. L. R. B., C.C.A.4, 133 P.2d 714, 
certiorari denied 64 S.Ct. 39, 320 
U.S. 738, 88 L.Ed. 437—N. L. R. 

B. V. Goodyear Tire «& Rubber Co. 

of Alabama, C.C.A.5, 129 P.2d 661, 
certiorari dismissed 63 S.Ct. 1026, 
319 U.S. 776, 87 L.Ed. 1723— 

Stonewall Cotton Mills v. N. L. R. 


B. , C.G.A.5, 129 F.2d 629, certiorari 
denied 63 S.Ct. 72, 317 U.S. 667, 
87 L.Ed. 536—N. L. R. B. v. River- 
side Mfg. Co., C.C.A.5, 119 F.2d 
302—N. L. R. B. V. Empire Purni- 
ture Corporation, C.C.A.6, 107 P.2d 
92. 

Mistaken beUef as. to ixtefflciency 
An employer may properly dis¬ 
charge member of union, mistakenly 
thought to be Inefficient.—^N. L. R. B. 
V. Clarksburg Pub. Co., C.C.A.4, 120 
F.2d 976. 

82 . U.S.—Martel Mills Corporation 
V. N. L. R. B., C.C.A.4, 114 P.2d 
624. 

83. U.S.—N. L. R. B. v. Goodyear 
Tire & Rubber Co. of Alabama, C. 

C. A.6, 129 P.2d 661, certiorari dis¬ 
missed 63 S.Ct. 1026, 319 U.S. 776, 
87 L.Ed. 1723. 

84 . U.S.—Williams Motor Co. v. N. 
L. R. B., C.C.A.8, 128 P.2d 960— 
N. L, R. B. V. Kohen-Ligon-Polz, 
Inc., C.C.A.6, 128 P.2d 602—N. L. 

R. B, V. Algoma Net Co., C.C.A.7, 
124 P.2d 730, certiorari denied Al¬ 
goma Net Oo. V. N. L. R. B., 62 

S. Ct. 1311, 316 U.S. 706, 86 L.Ed. 
1773. 

85 . U.S.—N. L. R. B. v. Kohen- 
Ligon-Polz, Inc., C.aA.5, 128 P.2d 
502. 

Events subseciuent to discharge 
In determining whether employees 
were discriminatorily discharged for 
union activities in violation of act, 
court must view entire scope of 
labor dispute, including events sub- 
sequent to discharge, and not view 
discharges separate from the back- 
ground.—^N. L. R. B. v. Vail Mfg. 
Co., C.C.A.7, 158 F.2d 664. 

86. U.S.—N. L. R. B. v. Continental 
Pipe Line Co., C.C.A.6, 161 P.2d 
302—^Williams Motor Co. v. N. L. 
‘r. b., C.C.A.8, 128 P.2d 960—N. 
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L. R. B. V. Kohen-Llgon-Folz, Inc., 

C.C.A.5, 128 F.2d 502—N. L. R. B. 
V. Clarksburg Pub. Co., C.C.A.4, 120 
F.2d 976—N. L. R. B. v. Blue Bell- 
Globo Mfg. Co., C.C.A,4, 120 P.2d 
974. 

I Ssdsteuce of some justifiable 
ground for discharge is no defense if 
it was not the moving cause.— 
Wells, Inc., V. N. L. R. B., C.C.A.9. 
162 P.2d 457. 

Wliere dlscrlmiuatiooi appears it 
is no explanation to say that there 
must have been some reason for dis¬ 
charge.—N. L. R. B. V. Gallup Ameri¬ 
can Coal Co., C.C.A.IO, 131 P.2d 605. 

87. U.S.—^N. L. R. B, v. Montgomery 
Ward & Co., C.C.A.8, 157 P.2d 486. 

88. U.S.—N. L. R. B. v. East Texas 
Motor Freight Lines, C.C.A.6, 140 
F.2d 404. 

89. U.S.—N. L. R. B. v. Williamson- 
Dickie Mfg. Co., C.C.A.6’, 130 F.2d 
260. 

Beasooi for rule 

Working time is for work.—N. L. 
R. B. V. May Dept Stores, C.C.A.8, 
154 F.2d 633, certiorari denied 67 S. 
Ct. 72, 329 U.S. 726, 91 L.Ed. -. 

90 . U.S. — N. L. R, B. V. Continental 
Pipe Line Co., C.C.A.6, 161 P.2d 
302—Home Beneficial Life Ins. Co. 
V. N. L. R. B., C.C.A.4, 169 F.2d 
280-*N. L. R. B. V. Montgomery 
Ward & Co., C.C.A.8, 157 F.2d 486 
—N. L. R. B. V. Williamson- 
Dickie Mfg. Co., C.C.A.5, 130 F.2d 
260—United Biscuit Co. of America 
V. N. L. R. B., C.C.A.7, 128 F.2d 
771. 

Prohibitiou of outside work 
. Dismissal for second violation of 
rule against outside work, was not 
discrimination.—Quaker State Oil 

Reflning Corporation v. N. L. R. B., 
C.C.A.3, 119 P.2d 631. 
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working hours is not an unfair labor practice pro- 
vided the rule is promulgated in good faith and 
bears some reasonable relation to the efficient oper- 
ation of the piant or business and is not merely a 
device to obstruet or impede self-organization.^i 
Even though the employer’s rule is against solicita- 
tion generally and is enforced against all solicita- 
tions and not discriminatorily applied against union 
solicitation, discharge of employees because of Un¬ 
ion solicitation on the employer’s premises during 
the employee’s own time constitutes an unfair la¬ 
bor practice because it discourages membership in 

labor organizations.92 

Discharge for refusal to join union. In the ab- 
sence of an agreement with a lawful union with 
which the employer has a bargaining agreement re- 
quiring membership in the union, the employer^s 
discharge of an employee because of his refusal to 
join the union is an unfair labor practice,93 since 
such conduct constitutes interference with, or re- 
straint or coercion of, employees in the exercise of 
their statutory rights,94 and discrimination with 
respect to hire or tenure of employment to encour- 
age or discourage membership in labor organiza- 
tion.95 Also, under the provision making it an un¬ 
fair labor practice for an employer to dominate or 
interfere with the formation or administration of 


§ 28(49) 

any labor organization or contribute financial or 
other support to it, the discharge by an employer 
of employees who refuse to join a local independent 
union which is dominated, controlled, and supported 
by the employer is illegal.96 

Contract for closcd shop. Whlle the rule is oth- 
erwise as to a discharge pursuant to an invalid con- 
tract,97 a discharge pursuant to a valid maintenance 
of membership provision in a collective bargaining 
agreement has been held not to be an unfair labor 
practice ;98 but the closed-shop provision of the 
contract between the employer and the union cannot 
be invoked to justify the discharge by the employer 
of an employee expelled by the union because he 
supported another union in an election for bargain¬ 
ing agent of the,employer’s employees99 or because 
the discharged employee testified in favor of a rival 
union at a hearing by the labor relations board.^ 

Discharge prior to effective date of statute. The 
discharge of employees prior to the effective date 
of the statute, because of union activities, has been 
held not to be an unfair labor practice.^ 

(b) Employees on Strike 

Discharge of strikers ordlnarlly Is unjustlfled where 
an employer's illegal practices are responsible for a 
strike; but strikers engaging in an illegal or uniawfully 


Iieavlug place of wor& 

An employee may be discharged 
for violating employer^s rule for- 
bidding an employee to leave his 
place of Work before the whistle 
blows.—N. L. R. B. V. American Car 
& Poundry Co., C.C.A.7, 161 F.2d 601. 

91. U.S.—Boeing Airplane Co., 
Wichita Division, v. N. L. R, B., C. 
C.A.10, 140 F.2d 423--N. L. R. B. 
V. Denver Tent & Awning Co., C. 
C.A.IO, 138 F.2d 410--Midland Steel 
Products Co. V. N. L. R. B., C.C.A. 
6, 113 F.2d 800—-K. L. R. B. v. 
Empire Furni ture Corp., C.C.A. 6, 
107 F.2d 92. 

Conn.—Bigelow Co. v. Waselik, 50 
A.2d 769, 133 Conn. 304. 

Whether employer's rule prohibiting 
union solicitation constitutes un¬ 
fair labor practice see infra § 28 
(67). 

Application of vaUd portion of com^ 
pany rule 

An employer’s rule as far as it 
forbade solicitation for union mem¬ 
bership on the employer's premises 
during working hours was valid, and 
the fact that the order posted did 
not limit its operation to working 
hours did not prevent application of 
the rule.—N. L. R. B. v. William 
Davies Co., C.C.A.7, 135 F.2d 179, 
certiorari denied William Davies Co. 
V. N. L. R. B., 64 S.Ct. 82, 320 U.S. 
770, 88 L.Ed. 460. 


92. U.S.—Republic Aviation Corp. 
V. N. D. R. B., 65 S.Ct. 982, 324 
U.S. 793, 89 D.Ed. 1372, 167 A.L.R. 
1081—N. L. R. B. V. LeTourneau 
Co. of Georgia, 65 S.Ct. 982, 324 
U.S. 793, 89 L.Ed. 1372, 157 A.L. 
R. 1081, rehearing denied 65 S.Ct. 
1401, 325 U.S. 894, 89 L.Ed. 2005. 

93. U.S.—N. L. R. B. v. Cowell 

Portland Cernent Co., C.C.A.9, 148 
P,2d 237, certiorari denied 66 S. 
Ct. 44. 

Pressure to j’oin specifle union as 
unfair labor practice generally see 
infra § 28 (56). 

94. U.S.—N. L. R. B. v. Cowell 

Portland Cernent Co., C.C.A.9, 148 
P.2d 237, certiorari denied 66 S.Ct. 
44, 326 U.S. 736, 90 L.Ed. 438. 

Interference, restraint, or coercion 
as unfair labor practice generally 
see supra § 28 (45) a. 

95. U.S.—^N. L. R. B. v. American 
Car & Poundry Co., C.C.A.7, 161 
p.3d 601—N*. L. R. B. v. Cowell 
Portland Cernent Co., C.C.A.9, 148 
P.2d 237, certiorari denied 66 S.Ct. 
44, 326 U.S. 736, 90 L.Ed. 438. 

Discrimination with respect to hire 
or tenure of employment as unfair 
labor practice generally see supra 
§ 28 (46) c. 

98. U.S.—Hamilton-Brown Shoe Co. 
v. N. Ii. R. B., C.C.A.8, 104 F.2d 
49. 


Domination or interference with 
formation of organization or sup¬ 
port thereof as unfair labor prac¬ 
tice generally see supra § 28 (46) 
b. 

Beasou for rule 

An employer may give support to 
a particular group of its employees 
within statute by pursuing a policy 
of discharging those who refuse to 
join that group or who join a rival, 
obnoxious to the employer.—Hamil¬ 
ton-Brown Shoe Co. V. N. L. R. B., 
supra. 

97. U.S.—N*. L. R. B. v. John Engel- 
horn & Sons, C.C.A.3, 134 P.2d 553. 

98 . U.S.—Aluminum Co. of America, 
V. N. L. R. B., C.C.A.7, 159 F.2d 623. 

99 . U.S.—Local No. 2880, Lumber 
and Sawmill Workers Union, Unit¬ 
ed Broth. of Carpenters and Join- 
ers of America, A. F. of L., v. N. 
L. R. B., C.C.A.9, 158 P.2d 365. 

1. U.S.—N. L. R. B. V. American 
White Cross Laboratories, C.C.A.2, 
160 P.3d 75. 

Discrimination for filing charges or 
testifying under act as unfair la¬ 
bor practice generally see supra § 
28 (45) d. 

2. U.S.—N. L. R. B. V. National 
Casket Co., C.C.A.2, 107 F.2d 992 
—Appalachian Electric Power Co. 
V. N. L. R. B., C.C.A.4, 93 P.2d 985. 
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conducted strike may be discharged by an employer 
even though he has been guilty of unfair labor prac- 
tices. 

Where an employer’s illegal or unfair labor prac- 
tices are responsible for a strike, discharge of the 
strikers has been held to constitute a direct viola- 
tion of the statute^ and to be unjustified;^ but 
where an employee engages in such conduct as 
would justify an employer in discharging him if a 
strike were not in effect the National Labor Rela- 
tions Act does not prevent such discharge.5 Where 
the discharge of employees for disobcdience of a 
rule of the employer, and a strike to compel a mod- 
ification of the rule, happened at about the same 
time, the existence of the strike as a factor of par- 
amount importance sliould be recognized and given 
the effect provided by the National Labor Rela- 
tions Act, although the decision to discharge in case 
of continued disobedience to the rule was first tak- 
en and first announced.® 

Illcgal or unlawfully conducted strike. An ille- 


gal strike constitutes sufficient justification for the 
discharge of the strikers'^ or for the discharge of 
one who refuses to work because the strike is on.^ 
The National Labor Relations Act does not under- 
take to abrogate the right of an employer to re¬ 
fuse to retain in his employ those who illcgally take 
and hold possession of his property.^ or who forci- 
bly or unlawfully bar him from his piant,and 
when employees engage in an unlawful sit-down 
strike they may be discharged by an employer even 
though he has been guilty of unfair labor prac- 
ticesAl The provision expressly recognizing the 
right of employees to engage in concerted activities 
does not confer on them the right to engage en 
masse in unlawful activities, or to defy the author- 
ity of the employer to manage his business while 

remaining in his service.^^ 

c. Effect of State Statutes 

Under some state statutes discharge of employees 
because of union activities Is unlawful, but even the 


3 . U.S.—Great Southern Trucking 
Co. V, N. Lf. R. B., C.C.A.4, 127 P. 
2d 180, certiorari denied 63 S.Ct. 
48, 317 U.S. 662, 87 L.Ed. 524. 

4. U.S. — N. L. R. B. V, Draper Cor¬ 
poration, C.C.A.4, 146 P.2d 199, 156 

A. L.R. 989—N. L. R. B. v. Ameri¬ 
can Mfg. Co., C.C.A.2, 106 P.2d 61, 
modifled on other grounds Ameri¬ 
can Mfg. Co. V. N. L. R. B., 60 S. 
Ct. 612, 309 U.S. 629, 84 L.Ed. 988. 

5. U.S.—Hamllton v. N. L. R, B., 
aO.A.6, 160 F.2d 465. 

e. U.S.—Home Beneficial Life Ins. 
Co. V. K. L. R. B., C.C.A.4, 159 F. 
2d 280. 

7. U.S.—Southern S. S. Co. v. L. 

R. B„ C.C.A.3, 62 S.Ct. 8S6, 316 U. 

S. 31, SC L.Ed. 1246—N, L. R. B. v. 
Indiana Desk Co., C.C.A.7, 149 F.2d 
987—N, L. R. B. v. Ohio Calcium 
Co., C.C.A.6, 133 F.2d 721—H. L. R. 

B. V. Condenser Corporation of 

America, C.C.A.3, 128 F.2d 67— 

Hazel-Atlas Glass Co. v. N. L. R. 

B. , C.C.A.4, 127 F,2d 109. 
"Wildeat” strike 

U.S.—N. L. R. B. V, Draper Corpora¬ 
tion, C.C.A.4, 145 F.2d 199, 156 A. 
L.R. 989. 

8. U.S.—N. L. R. B. v. Draper Cor¬ 
poration, C.C.A.4, 145 F.2d 199, 156 
A.L.R. 989—Hazel-Atlas Glass Co. 
V. N. L. R. B., C.C.A.4, 127 F.2d 
109. 

9. U.S.—Southern S. S. Co. v. N. L. 
R. B., 62 S.Ct. 886, 316 U.S. 31, 86 
L.Ed. 1246—N. L. R. B. v. Clinch- 
field Coal Corp., C.C.A.4, 146 P.2d 
66, 155 A.L.R. 874—Peninsular & 
Occidental S. S. Co. v. N. L. R. B., 

C. C.A.5, 98 F.2d 411, certiorari de¬ 
nied N. L. R. B. v. Peninsular & 


Occidental S. S. Co., 59 S.Ct. 248, 
305 U.S. 663, 83 L.Ed. 423. 
Sabotage 

With respect to employer^s right 
to discharge sit-down strikers, who 
broke Windows of buildings occupied 
by them to obtain air in combatlng 
gas used to compel surrender, who 
permitted furnaces to burn out, and 
who destroyed supplies by throwing 
them from the Windows in resisting 
evlction, such strikers were guilty of 
malicious sabotage of equipment, 
notwithstanding there was no seri- 
ous injury to machinery.—Fansteel 
Metallurgical Corporation v. N. L. 
R. B., C.C.A.7, 98 F.2d 375, modifled 
on other grounds 59 S.Ct. 490, 306 

U. S. 240, 83 L.Ed. 627, 123 A.L.R. 
699. 

10. U.S.—N. L. R. B. V. Perfect 
Circle Co., C.C.A.?, 162 P.2d 566. 
Discharge of obstmoting eaxu 

ployees held Justlfled although piant 
n;ianager dld not attempt to force 
his way into piant over objection 
of striking employees.—N. L. R. B. 

V. Perfect Circle Co., supra. 

Pickets 

Employees may not avoid conse- 
quences of their action in barring 
employer from his piant even though 
they are engaged in picketing the 
piant.—^isr. L. R. B. V. Perfect Circle 
Co., supra. 

11. U.S.—Southern S. S. Co. v. H. 
L. R. B., 62 S.Ct. 886, 316 U.S. 31, 
86 L.Ed. 1246—Home Beneficial 
Life Ins. Co. v. N. L. R. B., C.C.A. 
4, 169 F.2d 280—N. L. R. B. v. 
Clinchfleld Coal Corporation, C.C. 
A.4, 146 F.2d 66, 155 A.L.R. 874— 
Peninsular & Occidental S. S. Co. 
V. N. L. R. B., C.C.A.5, 98 F.2d 
411, certiorari denied N. L. R. B. v. 
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Peninsular & Occidental S. S. Co., 
69 S.Ct. 248, 305 U.S. 653, 83 L. 
Ed. 423. 

Sit-down strike as unlawful general- 
ly see supra § 28 (19). 

Statemexirt of cause for discharge 
Where employer's representatives 
demanded that sit-down strikers 
leave piant and on their refusal an- 
nounced that they were discharged 
for the seizure and retention of 
buildings, the fact that it was a 
general announcement applicable to 
ali men in the piant who refused to 
leave did not detract from the effect 
of the discharge.—N". L. R. B. v. 
Fansteel Metallurgical Corporation, 
59 S.Ct. 490, 306 U.S. 240, 83 L.Ed. 
627, 123 A.L.R., 599. 

Held zLOt sit-down strike within rule 
Employees’ action in standing 
around employer's premises for not 
over two houi's while attempt was 
being made to persuade employer to 
flx date for collective bargaining was 
not in nature of sit-down strike per- 
mitting termination of employee re- 
lationship.—N. L. R. B. v. American 
Mfg. Co., C.aA.2, 106 F.2d 61, modi- 
fied on other grounds American Mfg. 
Co. V. K. L. R. B., 60 S.Ct. 613, 309 
U.S. 629, 84 L.Ed. 988. 

tTafair labor poeactlco held not to 
justify unlawful conduct 
111.—Fansteel Metallurgical Corpora¬ 
tion V. Lodge 66 of Amalgamatod 
Ass’n of Iron, Steel and Tin Work- 
ers of North America, 14 H.B.2d 
991, 295 IlLApp. 323. 

la. U.S.—Home Beneficial Life Ins. 

Co. V. N. L. R. B., C.C.A.4, 159 
' F.2d 280—N. L. R. B. v. Mont- 
goinery Ward & Co„ C.C.A.8, 167 
P'.2d 486. 
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fact that an employer has been guilty of an unfair 
labop practice does not deprive hlm of the right to dis- 
charge employees fop Insubordination, 

Under the provisions of some state labor rela- 
tions acts, discharge of employees because of Un¬ 
ion activities is unlawful;^^ and an employer may 
not, under cover of his right to discharge em¬ 
ployees, and in violation of the provisions of the la¬ 
bor relations acts, interfere with, restrain, or co¬ 
erce his employees in the exercise of their rights of 
self-organization and collective bargaining^^ or dis¬ 
criminate against them because of union activity.^5 
When an employer dismisses an employee for Un¬ 
ion activities or discriminates with respect to his 
tenure for this reason, it is of no consequence that 
the discharged employee is not actually a member 
of the union.^® An employer’s claim of harassment 
is not a defense to a charge of wrongful discharge 
of an employee but, on the other hand, an em- 
ployer’s lack of good faith in bargaining, even 
though it amounts to an unfair labor practice, does 
not deprive him of the right to discharge employees 
because of their insubordination.is 


§ 28(50). -Layoff 

A layoff is not necessarlly an unfair labor practice, 
but it becomes such when motivated by a purpose for- 
bidden by the labor relations statute. 

A layoff is a termination of employment at the 
will of the employer, without prejudice to the work- 
er.i^ A layoff is not necessarily an unfair labor 
practice,20 but it becomes such when motivated by 
a purpose forbidden by the labor relations statute.^i 
Thus the National Labor Relations Board should 
not interfere because of discriifiination in bona fide 
layoffs unless the discrimination is due to union 
activities.22. Where the employer.had a policy of 
laying off and taking on during depression periods 
according to seniority and of retaining key men by 
transfers and staggering work, the board is entitled 
to hold the employer strictly to the policy as it af- 
fects a discharged employee who the employer 
claims would have been laid off in the normal course 
of events.23 It is no defense to proceedings by 
the board against an employer for discriminatory 
discharge of employees that the layoffs were pur¬ 


is. Pa.—Manko v. Kahn, Com.Pl., 
93 Pittsb.Leg.J. 477. 

Wis.—Century Buildlng Co. v. Wis- 
consin Employment Relations 
Board, 291 N.W. 305, 235 Wis. 376. 

14. Pa.—Pennsylvania Labor Rela¬ 
tions Board v. Kaufmann Depart¬ 
ment Stores, 29 A.2d 90, 846 Pa. 
398. 

Interference, restraint, or coercion 
as unfair labor practice generally 
see supra § 28 (45) a. 

Discliarge as burdexilag' or ob,stnict. 
iug* conunerce 

Discharge by employer of em¬ 
ployees because of activities relating 
to organization and affiliation of em¬ 
ployees with labor union was a de- 
nial by employer of the right of em¬ 
ployees to organize for their own 
welfare, and the necessary effect 
of such denial was a burdening or 
obstructing of commerce within 
state statutes.—Teamsters Local Un¬ 
ion No. 222 V. Strevell-Paterson 
Hardware Co., Utah, 174 P.2d 164. 

15. Pa.—Pennsylvania Labor Rela¬ 
tions Board'v. Kaufmann Depart¬ 
ment Stores, 29 A.2d 90, 345 Pa. 
398. 

16. Wis.—Century Building Co. v. 
Wisconsin Employment Relations 
Board, 291 N.W. 305, 235 Wis. 376. 

17. N.T.—New York State Labor 

Relations Board v. Toffenetti Res¬ 
taurant Co., 46 N.Y.S.2d 70, 181 
Misc. 779, afflrmed 47 N.Y.S.2d 113, 
267 App.Div. 860, appeal denied 47 
N.Y.S.2d 310, 267 App.Div. 869, 

motion dismissed 65 N.E.2d 379, 
292 N.Y. 618. Reversed on other 
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grounds 48 N.Y.S.2d 664, 267 App. 
Div. 978. 

18. N.Y.—New York State Labor 

Relations Bd. v. Union Club of 
City of N. Y., 62 N.Y.S.2d 74, 268 
App.Div, 516, reversed on other 

grounds 68 N.B.2d 29, 296 N.Y. 916. 

19. Fla.—International Ass'n of 

Machinists v. State ex rei. Watson, 
16 So.2d 485, 490, 153 Fla. 672. 

20. U.S.—Independent , Union of 

Craftsmen v. N. L. R. B., C.C.A.7, 
110 F.2d 506, reversed on other 

grounds 61 S.Gt. 358, 311 U.S. 584, 
85 L.Ed. 368—N. L. R. B. v. Som- 
orset Shoe Co., C.C.A.1, 111 F.2d 
681—Link-Belt Co. v. N. L. R. B., 
C.C.A.7, 110 F.2d 606, reversed on 
other grounds 61 S.Ct. 358, 311 

U.S. 5S4, 86 L.Ed. 368. 

Suspensicm for distribntdng Tmioa 

literatnre 

Where employees distributed leaf- 
lets regarding radio program con- 
cerning board’s decision, and refer- 
ring to local union as company domi- 
nated, action of employer in sus- 
pending employees did not authorize 
finding of unfair labor practice.—N. 
L. R. B. V. Aintree Corporation, C.C. 
A.7, 135 F.2d 395. 

l^ayoff of men who denied violat- 
Ing oompany rtile, as distinguished 
from one who immediately acknowl- 
edged his fault, was a reasonable 
disciplinary action and not unlaw- 
ful.—N. L. R. B. V. Thompson Prod¬ 
ucts, C.O.A.6, 162 F.2d 287. 

21. U.S.—N. L.-R. B. V. Somerset 
Shoe Co., C.C.A.1, 111 F.2d 681. 
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Layoff for union activities 

Cl) Layoff of members of afflliated 
Union while retaining employees who 
had worked for a shorter time but 
who were members of company un¬ 
ion was unfair labor practice.—N. L. 
R. B. V. Quality Art Novelty Co., C. 
C.A.2, 127 F.2d 903. 

(2) An employer’s laying off of 
employee who was member of edi- 
torial committee of union bulletin 
which publlshed inaccurate figures of 
wage rates procured by union in oth¬ 
er companies, and who promised to 
publish correction which did not ap- 
pear in the next regular bulletin, was 
an improper interference with em- 
ployee's right to engage in union ac¬ 
tivities.—N. L. R. B. V. Illinois Tool 
Works, C.C.A.7, 163 F.2d 811. 

(3) Such lay off was not a settle- 
ment of tort committed by em¬ 
ployee, since the indispensable ele- 
ment of mutual assent to compro- 
mise was lacking.—^N. L. R. B. v. 
Illinois Tool Works, supra- 

(4) Where there was no sufficient 
evidence of why one employee was 
laid off and another employee, over 
whom he had seniority, was retained, 
board was justified In considering 
employer’s hostile attitude toward 
outside unions.—Kansas City Power 
& Light Co. V. N. L. R. B., C.C.A.8, 
111 F.2d 340. 

'22. U.S.—Interlake Iron Corporation 
V. N. L. R. B., C.C.A.7, 131 F.2d 
129, 

23. U.S.—N. L. R. B. V. Reed & 

Prince Mfg. Co., ac.A.1, 130 P.2d 
766. 
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suant to a contract with a union dominated by the 
einployer.24 Although union activity or Holding of¬ 
fice in a union is a fact to be considered on the is- 
sue o£ discrimination, membership or office in a un¬ 
ion is not a guarantee against layoffi.25 

§ 28(51). -Reinstatement or Refusal to 

Reinstate 

a. In general 

b. Eniployees on strike 

a. In General 

There Is no obligatlon to reinstate an employee who 
was discharged for legitimate cause or who quit his 
Job wlthout legitimate cause, and refusal of an em- 
ployer to reinstate such an employee is not an unfair 
labor practice; but an employer Is under a duty to re¬ 
instate an empioyee who was discharged in violation of 
the labor relations act. 

There is no obligation to reinstate an employee 
who was discharged for legitimate cause^® or one 
who quit his job without legitimate cause,^7 and 
refusal of an employer to reinstate such an em¬ 
ployee is not an unfair labor practice.^S An em¬ 
ployer is not required to reinstate an employee who 
walked out in anger when assigned to certain work, 
whether he was discharged or whether he quit 
his job,29 even though the same offense had been 
committed in the past with less serious consequenc- 
cs.29 The conviction of an employee of the crime 
of larceny is justification for refusal to reinstate an 
employee wrongfully discharged under the Nation¬ 
al Labor Relations Act^i even though the property 
stolen was not that of the employer,32 but where an 
employee was discriminatorily discharged because 
of union activity the employer cannot in good faith 


urge, as the basis for refusal to reinstate him, his 
criminal record which was known to the employer 
long before his discharge.23 The duty of an em¬ 
ployer to reinstate employees discharged in viola¬ 
tion of the act arises from the statute^s specific pro- 
visions for such a mandate to effectuate its pur- 
pose.24 Willingness to reinstate employees only on 
conditions which the employer has no right to at- 
tach is equivalent to absolute refusal to reinstate,35 
and the imposition of a condition which requires the 
union to abandon rights to which it is entitled un¬ 
der the National Labor Relations Act is an unfair 
labor practice.35 The fact that employees of a war 
contractor ceased work in violation of the War La¬ 
bor Disputes Act did not deprive them of their 
rights under the National Labor Relations Act.37 
Reopening the employer^s piant following a pretend- 
ed closing and hiring many of the former employees, 
but omitting union members, is an unfair labor 
practice.38 

b. Employees on Strike 

As a general rule striking employees are entitled to 
relnstatement,* but the rule is otherwlse where they 
have been guilty of uniawfui conduct or where an em¬ 
ployer who has been gulity of no unfair labor practice 
has hired others to fili the places of the strikers. 

Whether strikers are entitled to reinstatement 
and back pay depends on whether they were guilty 
of such uniawfui conduct as to terminate their sta¬ 
tus as employees.39 As a general rule employees on 
strike because of the employer's unfair labor prac- 
tices are entitled to an offer of reinstatement,^0 and 
the offer must be one made in good faith and calcu- 
lated to place strikers on the same basis of rights 
and privileges as all other workers;^! and it has 


24. XJ.S.—N. L. R. B. V. Emflpire 
Worsted Mills, C.C.A.2, 129 F.2d 
668 . 

25. XJ.S.—Stonewall Cotton Mills v. 
N*. Lr. R. B., C.C.A.6, 129 F.2d 629, 
certiorari denied 63 S.Ct. 72, 317 
U.S. 667, 87 L.Ed. 536. 

26. XJ.S.—N. L. R. B. v. Scullin 

Steel Co., C.C.A.8, 161 P.2d 143— 
Home Beneficial Life Ins. Co; v. 
3Sr. L. R. B., C.C.A.4, 159 F.2d 280 
—N. L. R. B. V. Montgomery Ward 
& Co., C.C.A.8, 157 F.2d 486. 

27. U.S.—N. L. R. B. v. Scullin 

Steel Co., C.C.A.8, 161 F.2d 143. 

28. U.S.—C. G. Conn, Limited v. IST. 
L. R. B., C.C.A.7, 108 F.2d 390. 
Refusal to reinstate, wltli back 

pay, employees discharged for refus¬ 
al to work overtime without addi- 
tional compensation, was not an un¬ 
fair labor practice.—C. G. Conn, Lim¬ 
ited, V. N. L. R. B., supra. 

29. XJ.S.—^N*. L. R. B. v. Scullin Steel 
Co., C.C.A.8, 161 F.2d 143. 


30. U.S.—N. L. R. B. V. Scullin Steel 
Co, supra. 

31. XJ.S.—N. L. R. B. V. Federal 
Bearings Co., C.C.A.2, 109 F.2d 945. 

32. U.S.—N. L. R. B. v. Federal 
Bearings Co., supra. 

33. U.S.—N. L. R. B. v. J. G. Bos- 
well Co., C.C,A.9, 136 F.2d 585. 

34. XJ.S.—L. R. B. v. American 
Potash & Chemical Corporation, 
C.C.A.9, 113 F.2d 232, 129 A.L.R. 
874, petition denied 118 F.2d 630. 

35. XJ.S.—Eagle-Picher Mining & 
Smelting Co. v. N. L. R. B., C.C.A. 
8, 119 P.2d 903. 

36. U.S.— ISr. L. R. B. V. St. Marys 
Sewer Pipe Co., C.C.A.3, 146 F.2d 
995. 

37. U.S.—Hamilton v. N. L. R. B., 
C.C.A.6, 160 P.2d 466. 

38. XJ.S.—N. L. R. B. y. Crystal 
Spring Finishing Co., C.C.A. 1, 116 
P.2d 669. 


39. XJ.S.—N. L. R. B. v. Ohio Calci¬ 
um Co., C.C.A.6, 133 P.2d 721. 

Who are employees generally see 
supra §§ 28 (ll)-28 (13). 

40. XJ.S.—N. L. R. B. V. A. Sartorius 
& Co., C.C.A.2, 140 P.2d 203. 

41. XJ.S.—N. L. R. B. V. A. Sartori¬ 
us & Co,, supra. 

DiscrimiuatioiL 

(1) Discrimination in reinstating 
striking employees because of their 
activity in connection with the strike 
is prohihited by the National Labor 
Relations Act.—Humilton v. N, L. 
R. B., C.C.A.6, 160 P.2d 465. 

(2) Employees who failed to ac- 
cept employer’s alleged offer of re¬ 
instatement after going on strike in- 
duced by employer's unfair labor 
practices did not cease to be em¬ 
ployees, where some of them who did 
return were discrirninated against 
after resuming their work.—N. L. R. 
B, V. A. Sartorius & Co., C.C.A.2, 140 
P.2d 203. 
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§ 28(51) 


been held that an employer wHo denies further em» 
ployment to employees merely because they have 
taken part in a strike performs an unlawful act>2 
Where the employer has been guilty of an unfair 
labor practice, he is under a duty, on application, to 
reinstate striking employees,^3 gyen though this may 
occasion the discharge of those employees hired to 
take the place of strikers during the strike,and 
refusal to do so constitutes an unfair labor prac¬ 
tice, since it is a discrimination in the hiring and 
tenure of the striking employees.46 Even where 
a strike, which initially involved no unfair labor 
practice, is prolonged or aggravated by an employ- 
er^s unfair labor practice, the employer has been 
held to be bound to reinstate ali strikers and dis- 
charge ali those hired to replace them during the 
strike.^'^ 

An employer who has been guilty of no unfair 


labor practice, however, is not bound to discharge 
those hired to fili the places of strikers, in order to 
create places for them, on the election of the lat- 
ter to resume their employment.^^S The employer 
is not excused from reinstating striking employees 
where nonstriking employees have been transferred 
in a makeshift arrangement but no replacements 
have been made.-^^ Failure to reemploy striking 
employees because they engaged in a strike may be 
an interference with their right to engage in “con- 
certed activities’’®^^ and may therefore constitute an 
unfair labor practice under the provision of the act 
prohibiting interference with the right to engage in 
concerted activity;®^ but such a violation in and of 
itself will not warrant a finding of violation of the 
provision against discrimination in such manner as 
to encourage or discourage membership in an}? la¬ 
bor organization.52 


42. U.S.—^Hamilton v. N. L. R. B., 

C.C.A.6, 160 F.2d 465—Home Bene- 
ficial Life Ins. Co. v. N. L. R. B., 
C.C.A.4, 169 F.2d 280. 

43. U.S.—N. L. R. B. v. Remington 
Rand, C.C.A.2. 130 F.2d 919—Unit¬ 
ed Biscuit Co. of America v. N. 
L. R. B., C.C.A.7, 128 F.2d 771. 

CozLduct lield ZLOt refusal to reiu- 
state 

U.S.—N. L. R. B. V. Register Pub. 
Co., C.C.A.9, 141 F.2d 166. 

Refusal of offer of reiustatemeiLt not 
fairly made 

An employer was not relieved of 
its obligation to reinstate striking | 
employees because its offer of rein- 
statement to any strikers who de- 
sired to return to work was refused 
by strikers, where employer did not 
make a full and fair offer of rein- 
statement to the strikers.—^N. L. R. 
B. V. Poultrymen's Service Corpora¬ 
tion, C.C.A.3, 138 F.2d 204. 

Strike oaused in part by wrongful 
refusal to negotiate 
Although the wrongful refusal of 
an employer to negotiate was only 
one of the causes of a strike, where 
the employer cannot show that the 
negotiations, if undertaken, would 
have broken down, reinstatement of 
employees cannot be denied on the 
ground that the loss of their jobs 
was due to a controversy which the 
statute does not regulate,—N. L. R. 
B. V. Remington Rand, C.O.A.2, 94 
P.2d 862, certiorari denied Reming¬ 
ton Rand v. N. L. R. B., 58 S.Ct. 1046, 
304 U.S, 676, 82 L.Ed. 1640, rehear- 
ing denied Remington Rand v. U. S., 
68 S.Ct. 1054, 304 U.S. 590, 82 L.Ed. 
1549, certiorari denied Central Exec- 
utive Council of Remington Rand 
Employes’ Ass’ns v. N. L, R. B., 68 
S.Ct. 1061. 304 U.S. 585, 82 L.Ed. 
1546. 


Sufflciency of re<iuest for reinstata- 
ment 

Letter from union reqtuesting 
meeting with employer for purpose 
of renewing negotiations and reach- 
ing agreement for reinstatement of 
striking employees was not a re- 
quest for reinstatement of strikers 
on which employer's failure to re¬ 
instate could be found to be an un¬ 
fair labor practice.—L. R. B. v. 
Register Pub. Co., C.C.A.9, 141 F.2d 
156. 

Where employer hired uew em¬ 
ployees after strike was terminated 
and application had been made by 
old employees for reinstatement, 
such action constituted unfair labor 
practice within National Labor Rela- 
lions Act.—N. L. R. B. v. Shenan- 
doah-Dives Mining Co., C.C.A.IO, 146 
P.2d 642. 

44. U.S.—^N, L. R. B. v. Remington 
Rand, C.C.A.2, 130 F.2d 919—Unit¬ 
ed Biscuit Co. of America v. N. 
L. R. B., C.C.A.7, 128 F.2d 771— 
N. L. R. B, V. Remington Rand, C. 
C.A.2, 94 F.2d 862, certiorari de¬ 
nied Remington Rand v. N. L. R. 
B., 58 S.Ct. 1046. 304 U.S. 576, 82 
L.Ed. 1640, rehearing denied Rem¬ 
ington Rand v. U. S., 58 S.Ct. 1064, 
304 U.S. 590, 82 L.Ed. 1649, certio¬ 
rari denied Central Executive 
Council of Remington Rand Bm- 
ployes’ Ass’ns v. N. L. R. B., 58 

, S.Ct. 1061, 304 U.S. 585, 82 L.Ed. 
1546. 

45. U.S.—N. L. R. B. v. Niles Fire 
Brick Co., C.C.A.6, 124 F.2d 366, 
certiorari denied Niles Fire Brick 
Co. v. N. L. R. B., 62 S.Ct. 944, 316 
U.S. 664, 86 L.Ed. 1740. 

4^. U.S.—^Rapid Roller Co. v. N. L. 
R. B., C.C.A.7, 126 F.2d 452, cer¬ 
tiorari denied 63 S.Ct. 45, 317 U.S. 
650, 87 L.Ed. 523. 

Discrimination with respect to hire 
or tenure of emploment as unfair 
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labor practice generally see supra 
§ 28 (45) c. 

47. U.S.—N. L. R. B. v. Remington 
Rand, C.C.A'.2, 130 P.2d 919. 

48. U.S.—N. L. R. B. v. Mackay 
Radio & Tei. Co., 58 S.Ct. 904, 304 
U.S. 333, 82 L.Ed. 1381—N. L. R. 

B. V. Shenandoah-Dives Mining 
Co., C.C.A.10, 146 F.2d 642—Unit¬ 
ed Biscuit Co. of America v. N. 
L. R. B., C.C.A.7, 128 F.2d 771— 
Creat Southern Trucking Co. v. N. 
L. R. B., C.C.A.4, 127 F.2d 180, 
certiorari denied 63 S.Ct. 48, 317 

U. S. 652, 87 L.Ed. 624—Wilson & 
Co. V. N. L. R. B., C.C.A.7, 124 F.2d 
845—Wilson & Co. v. N. L. R. B., 

C. C.A.7, 120 F.2d 913—N. L. R. B. 

V. Lightner Pub. Corporation of 

Illinois, C.C.A.7, 113 F.2d 621— 

C. G. Conn, Limited, v. N. L. R. B., 
C.C.A.7, 108 P.2d 390. 

Pa.—Pennsylvania Labor Belations 
Board v. Camino, 47 Pa.Dist. & Co. 
1, 25 West. 64. 

Strike of lawfnlly dlscharged em¬ 
ployees 

Where employees have been law- 
fully discharged for refusal to obey 
the rules laid down by a law-abiding 
employer for the conduct of the 
business, even though they subse- 
quently engage in a strike, the em¬ 
ployer may fili the places left va¬ 
cant and is not obligated to dis¬ 
charge the new employees when the 
strikers ohange their minds and ap- 
ply for reinstatement.—Home Benefi¬ 
cia! Life Ins. Co. v. N. L. R. B., C. 
C.A.4, 159 P.2d 280. 

49. U.S.—Firth Carpet Co. v. N. L. 
R. B., C.C.A.2, 129 P.2d 633. 

50. U.S.—^Western Cartridge Co. v. 
N. L'. R. B.. C.C.A.7, 139 P.2d 856. 

51. ’ U.S.—^Western Cartridge Co, v. 
N. L. R. B., supra. 

52. U.S.—^Western Cartridge Co. v,. 
N. L. R. B., supra. 



§ 28(51) 

The employer may not lawfully do anything in 
connection with the reinstatement of the strikers to 
discourage the right of collective hargaining.53 An 
employefs refusal to reinstate striking employees 
unless they give up their seniority rights constitutes 
an unfair labor practice.^4 Refusal by the employ¬ 
er to put men guilty of certain acts back to work 
does not constitute the unfair labor practice of ar- 
bitrarily refusing to negotiate respecting the return 
to Work of men on strike.®^ 

Illegal or unlawfully conducted strike. An em¬ 
ployer is justified in refusing to reinstate any em¬ 
ployees who participate in an unauthorized or “wild- 
caf* strike,®® and refusal to reemploy such em- 
ployees^*^ or to accede to the request of a concilia- 
tion commissioner to reemploy them^s ^oes not con¬ 
stitute an unfair labor practice. Striking employees 
who commit unwarranted acts of trespass or vio- 
lence against the property of the employer are not 

entitled to reinstatement,^ ^ although the mere fact 

that striking employees are members of a union 
which conducted the strike in an unlawful manner 
does not warrant refusal to reinstate them in the 
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absence of ciear proof of actual participation in, or 
authorization of, the unlawful acts.®® 

The employer has the right to determine which 
striking employees have engaged in unlawful con- 
duct,®i but not to discriminate against a striker un¬ 
der the guise that he has engaged in unlawful con- 
duct.®2 He is not required to take back all striking 
employees regardless of their unlawful conduct®® or 
to reinstate all striking employees and then later 
discharge those who participated in unlawful activi- 
ties where he has hired new employees to take the 
place of the strikers and has obligated himself to 
furnish them permanent employment.®^ He has the 
privilege of selecting from those guilty of violence 
the ones whom he will reinstate,®® and it is not an 
unfair labor practice to reinstate only as many of 
the strikers as there are vacant places to be filled.®® 

The employer is not required, before an applica- 
tion for reinstatement is made, to identify union 
members whom he might deem objectionable.®'^ 
The fact that striking employees who have partici¬ 
pated in violence and unlawful activities are union 
ofiicials does not minimize the employer's right to 
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53. TJ.S.—Hazel-Atlas Glass Co. v. 
N. L. R. B., C.C,A.4, 127 F.2d 109. 

54. TJ.S.—K*. L. R. B. v. American 

Mfg. Co., C.C.A.2, 106 F.2d 61, 
modified on other grrounds Ameri¬ 
can Mfg. Co. V. N. L. R. B., 60 S. 
Ct. 612, 309 U.S. 629, 84 L.Ed. 988. 

55. U.S.—K L. R, B. V. Lightner 

Pub. Corporation of Illinois, C.C.A. 
7, 113 P.2d 621. 

56. U.S.—N. L. R. B. V. Reynolds 

Intern. Pen Co., C.C.A.7, 162 F.2d 
680. 

57. U.S.—L. R. B. V. Draper Cor¬ 
poration, C.C.A.4, 145 F.2d 199, 156 
A.L.R. 989. 

68« U.S.—N*. L. R. B. v. Draper Cor¬ 
poration, supra. 

59. U.S.—L. R. B. v. Moore-Low- 
ry Plour Mills Co., C.C.A.IO, 122 F. 
2d 419. 

N.Y.—New York State Labor Rela- 
tions Board v. Holland Laundry, 
49 N.Y.S.2d 411, 268 App.Div. 827, 
reargument denied 46 N.Y.S.2d 
524, 180 Misc. 1031, reversed on 
other grounds 63 N.E.2d 68, 294 
N.Y. 480, 161 A.L.R. 802, reargu- 
ment denied 64 N.B.2d 278, 295 N. 
Y. 568. 

Sit-down strike as unlawful general- 
ly see supra § 28 (19). 

:Porcible denial of eniployor’s rlglit 
to esiter 

(1) The forcible denial by em- 
^loyee of employer's right to go up- 
on its property is the equivalent of 
a seizure of employer's property, ,as 
respects* discharged employee’s right 
to reinstatement under the National 


Labor Relations Act.—^N. L. R. B. v. 
Perfect Circle Co., C.C.A.7, 162 F.2d 
666 . 

(2) Employer which was denied 
possession of its property by four 
striking employees, and which was 
justified in its belief from words and 
acts of the employees that It could 
not get possession save through a 
fight, was not required to take 
chance of hloodshed in order to jus- 
tify discharge of those who unlaw¬ 
fully obstructed its entry, and em¬ 
ployer could not be required to rein¬ 
state the employees after having dis¬ 
charged them.—^N. L. R. B. v. Per¬ 
fect Circle Co,, supra. 

60. U.S.—N. L. R. B. V. Ohio Calci¬ 
um Co., C.C.A.6, 133 F.2d 721. 

Beason for mle 

Implied termination of employer- 
employee relationship by reason of 
unlawful conduct in labor contro- 
versies applies only to those actually 
participating in violence and their 
aiders and abettors.—^N. L. R. B. v. 
Ohio Calcium Co., C.C.A.6, 133 P.2d 
721. 

61. U.S.—Wilson & Co. v. N. L. R. 
B., C.C.A.7, 120 P.2d 913. 

62. U.S.—Wilson «& Co. v. N. L. R. 
B., supra, 

63. U.S.—Wilson & Co. v. N. L. R. 
B., supra. 

TTulai^ul pt^urpose and conduct of 
atrlke 

Minority employees, who called a 
strike for an illegal purpose of forc- 
ing employer to violate the wartime 
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wage freeze, who conducted strike 
unlawfully, and who were discharged 
by employer, were not entitled to re- 
instalement or back pay.—N. L. R. 
B. V. Indiana Desk* Co., C.C.A.7, 149 
F.2d 987. 

Unlawful plcketing 

(1) Picketing, which was not con¬ 
ducted for purpose of publicizing 
strike or any grievance against em¬ 
ployer or for purpose of persuading 
nonstrikers to join strikers or to re- 
frain from going to work during 
strike, but which was designed and 
maintained for avowed purpose of 
forcibly excluding ali employees 
from entering piant, conducted by 
pickets who were prepared to use 
any force necessary to accomplish 
the purpose, was unlawful.—^N. L. 
R. B. V. Indiana Desk Co., supra. 

(2) Misconduct of pickets is not 
to he measured by the amount of 
violence which occurs, and fact that 
violence did not take place due solely 
to the forbearance of employer and 
nonstrikers could not be considered 
as establishing that picketing was 
peaceful.—^N. L. R. B. v. Indiana 
Desk Co., supra. 

64. U.S.—Wilson & Co. v. N. L. R. 
B., C.C.A.7., 120 F.2d 913. 

65. U.S.—Wilson & Co. v. N. L. R. 
B., supra. 

60. U.S.—N. L.' R. B. V. Mackay 
Radio & Telegraph Co., 68 S.Ct. 
904, 304 U.S. 333, 82 L.Ed. 1381. 

67. U.S.—Wilson & Co. v. N. L. R. 
1 B.. C.C.A.7, 120 F.2d 913. 
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refuse reinstatement,®^ discrimination in rein- 
stating striking employees by keeping out certain 
of them for the sole reason that they have been ac¬ 
tive in the union constitutes an unfair labor prac- 
tice.®9 Failure of the employer to specify the par¬ 
ti cular types of conduct he might consider sufficient 
to bar reinstatement is immaterial where the con¬ 
duct specified consisted of unlawful, violent, and 
criminal acts.'^^ The fact that strikers who partici- 
pated in an illegal strike were subsequently allowed 
to return to work does not require the reinstatement 
of a nonunion foreman who was discharged be- 
cause he refused to work while the illegal strike was 
in progress.*^^ Where there has been an agreement 
on the employer^s part, when inviting employees to 
return to their old places after a sit-down strike, 
to accept ali employees subject only to matters spec¬ 
ified, the employer may not refuse reemployment for 
any reason other than those specified or the absence 

of an openingJ2 

§ 28(52). - Assistance to Union 

The statute does not prevent mutual assistance and 
coSperation between an employer and a labor organiza- 
tion uniess such assistance amounts to an unfair labor 
practice, but it may be an unfair labor practice for 


§ 28(52) 

an employer to support a company union or coSperate 
with unions for the purpose of securing new members. 

Labor relations legislation does not prevent mu¬ 
tual assistance and cooperation between an employ¬ 
er and a labor organization representing a major- 
ity of the employees uniess such assistance amounts 
to an unfair labor practice.'^^ it was not intended 
to prohibit friendly intercourse between employers 
and labor organizations or to outlaw the extension 
of common courtesies.'^^ It is more in keeping with 
the purpose of the statutes to foster such friendship 
rather than to condemn it.'^^ It is, however, an un¬ 
fair labor practice for an employer, prior to the ex- 
ecution of a closed-shop agreement, to cooperate 
with uniqns representing an uncoerced majority of 
its employees for the purpose of securing new mem- 
bers.'^^ So the act of the employer in favoring one 
union over another in a jtirisdictional dispute may 
be an unfair labor practice,even though he is 
motivated by his own economic interest and has no 
desire to injure one union or help the other but 
where an employer has an unirnpeachable closed 
shop contract with one union he is justified in sup- 
porting such union and opposing another union in 
a jurisdictional dispute between the unions. 
While the prior existence and subsequent dissolu- 


68. U.S.—Wilson & Co. v. N. L. R 

B. , supra. 

69. U.S.—^N. L. R. B. v. Mackay 
Radio & Telegraph Co., 68 S.Cl. 
904, 304 U.S. 333, 82 L.Ed. 1381— 

C. G. Conn, Limited, v. N. L. R. B., 
C.C.A.7. 108 F,2d 390. 

70. U.S.—Wilson & Co. v. N. L. R. 
B., C.C.A.7, 120 F.2d 913. 

71. U.S.—Hazel-Atlas Glass Co. v. 
N. L. R. B., C.C.A.4, 127 F.2d 109. 

72. U.S.—N. L. R. B. v. Aladdin In¬ 
dustries, C.C.A.7, 125 F.2d 377, cer¬ 
tiorari denied Aladdin Industries 
V. N. L. R. B., 62 S.Ct. 1310, 316 
U.S. 706, 86 L.Ed. 1773. 

73. U.S.—N. L. R. B. v. Electric 
Vacuum Cleaner Co., C.C.A.6, 120 
F.2d 611, reversed on other 
grounds 62 S.Ct. 846, 316 U.S. 685, 
86 L.Ed. 1120, rehearing denied 62 
S.Ct. 1038, 316 U.S. 708, 86 L.Ed. 
1776. 

Assistance by shutdown see infra § 
28(61). 

Failure to disclpUne employees for 
leaving plaoit for the purpose of 
holding an organizational meeting 
does not constitute an unfair labor 
practice, since a walkout is, in prac- 
tical aspect, a strike, and strikers 
naay not be discharged for exercis- 
ing their inherent right to strike.— 
N. L. R. B. v. Clinton Woolen Mfg. 
Co., C.C.A.6, 141 F.2d 753. 

Permittiiig meeting of Independent 
naloa durlng worfcing hours, el- 


though not on company premises or 
company time, does not constitute 
an unfair labor practice where such 
union was then the recognized repre- 
sentative of the employees and a 
contract was to be submitted for 
ratiflcation.—L. R. B. v. Clinton 
Woolen Mfg. Co., supra. 

Faylng monthly check-off to union j 

(1) Paying a monthly checkoif to | 
a local labor organization which 
represented a majority of the em¬ 
ployees was proper and did not con¬ 
stitute a preference for that organ¬ 
ization over another.—^N. L. R. B. v. 
Gutmann & Co., C.C.A.7, 121 P.2d 766. 

(2) Whether payroll deductions 
for union dues constitutes unfair la¬ 
bor practice see infra § 28 (62). 
Fermltting union sollcltatlon dur- 

Ing worklng hours 
Pa.—Pennsylvania Labor Relations 

Board v. American Stores Co., Com. 

Pl., 10 Sch.Reg. 20. 

Consent to cloised sliop and checkoff 

An employer was not guilty of 
unfair labor practice because with- 
out delay it consented to closed shop 
and checkoff, especially in view of 
showing that at time of signing of 
contract other large corporations had 
granted closed-shop contracts to 
their employees.—L. R. B. v. 
Clinton Woolen Mfg. Co., C.C.A.6, 141 
P.2d 763. 

74. U.S.—Southern Ass'n of Bell 

Telephone Employees v. N. L. R. 

B., C.C.A.6, 129 F.2d 410, reversed 
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on other grounds 68 S.Ct. 906, 319 
U.S. 60, 87 L.Ed. 1250—Southern 
Bell Telephone & Telegraph Co. v. 
N. L. R. B., C.C.A.5, 129 P.'2d 410, 
reversed on other grounds 63 S. 
Ct. 906, 319 U.S. 50, 87 L.Ed. 1260 
—Jefferson Electric Co. v. N. L. 
R. B., C.C.A.7, 102 F.2d 949. 

75, U.S.—Jefferson Electric Co. v. 
N*. L. R. B., C.C.A.7, 102 P.2d 949. 

76, U.S.—N. L. R. B. v. Electric 
Vacuum Cleaner Co., 62 S.Ct. 846, 
316 U.S. 685, 86 L.Ed. 1120, rehear¬ 
ing denied 62 S.Ct. 1038, 316 U.S. 
708, 86 L.Ed. 1776—K. L. R. B. v. 
Hudson Motor Car Co., C.C.A.6, 128 
F.2d 528. 

Pressure to join speciflc union as 
unfair labor practice see infra S 
28 (56). 

Unauthorlzed union shop contract 
An employer, engaged in Interstate 
commerce, is guilty of unfair labor 
practice in standing on the perform- 
ance of a union shop contract which 
purports to bind ali employees un¬ 
iess that contract was authorized, by 
the National Labor Relations Act.— 
Stono Logging & Contracting Co. v. 
International Woodworkers of Amer¬ 
ica, Columbia District Council No. 
5, 135 P.2d 769, 171 Or. 13. 

77, U.S.—N. L. R. B. v. Gluek 
I Brewing Co., C.C.A.8, 144 F.2d 847, 


78. U.S.—N. 

L. 

R. 

B. V. 

Gluek 

Brewing Co. 

, supra. 



79. U.S.—N. 

L. 

R. 

B. V. 

Gluek 


Brewing Co., supra. 
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tion of a company reprcsentation plan do not per se 
constitute an unfair labor practice or coercion of the 
employees,^^ and the fact that an independent Un¬ 
ion was quickly formed and promptly recognized by 
the employer following dissolution of a prior union 
is not an unfair labor practice^i notwithstanding 
former officers of the prior union took an active 
part in the formation of the new union, an em- 
ployer’s support of a company union, 83 and attempts 
to prevent the organization of his piant by outside 
unions,84 as by discriminating in favor of mem- 
bers of the company union and against members of 
the outside union, 85 may constitute an unfair labor 
practice. An employer may be held to have assisted 
the formation of a union even though the acts of so- 
called agents were not expressly authorized or 
might not be attributable to him on striet applica- 
tion of the rules of respondeat superior.86 The 
unanimous ratification of a closed-shop agreement 
at a meeting attended by ali employees does not 
overcome the effect of the employer's unfair labor 
practice in favoring a particular union where piant 


supervisors who have becn instrumental in negoti- 
ations leading to the agreement are present.87 

Procuring formation of new union. The act of 
an employer in procuring the formation of a new 
union constitutes an interference with, restraint, or 
coercion of employees in the exercise of their stat- 
utory rights, and is therefore an unfair labor prac- 

tice.88 

§ 28(53). - Employment of Undercover 

Operatives, Detectives, Etc. 

The employment of undercover operatives to spy on 
employees In their efforts to organize and on union 
affairs, or the surveillance by an employer of union 
meetings and activities, may constitute an unfair labor 
practice where it results In actual Interference or dom- 
inatlon. 

The employment of undercover operatives or mis- 
sionaries to spy on employees in their effort to or¬ 
ganize and on union affairs is a violation of the 
statute defining unfair labor practices,89 at least 
where it results in actual interference with union 


80. U.S.—Foote Bros. Gear & Ma- 
chine Corporation v. N. L. R. B., C. 
C.A.7, 114 F.2d 611, reversed on 
other grounds N. L. R. B. v. Foote 
Bros. Gear & Machine Corporation, 
61 S.Ct. 318, 311 U.S. 620, 85 L Ed. 
394, mandate conformed to, C.C.A., 
Foote Bros. Gear & Machine Cor¬ 
poration V. N. L. R. B., 121 F.2d 
802~Independent Union of Gear 
Workers v. N. L. R. B., C.C.A.7, 
114 F.2d 611, reversed on other 
grounds N, L. R. B. v. Independent 
Union of Gear Workers, 61 S.Ct. 
318, 311 U.S. 620, 85 L.Ed. 394. 

81. U.S.—N. L. R. B. V. Thompson 
Products, C.C.A.6, 162 P.2d 287— 
Keystone Steel & Wire Co. v. N. L. 

R. B., C.C.A.7, 155 F.2d 553, certio¬ 
rari granted 67 S.Ct. 190, 329 U.S. 

705, 91 Li.Ed. -, and vacated in 

view of stipulation 68 S.Ct. 259, 
motion granted 68 S.Ct. 214—Foote 
Bros. Gear & Machine Corporation 
V. N*. L. R. B., C.C.A.7, 114 F.2d 
611, reversed on other grounds K. 
L. R. B. V. Foote Bros. Gear & Ma¬ 
chine Corporation, 61 S.Ct. 318, 
311 U.S. 620, 85 L.Ed. 394, man¬ 
date conformed to, C.C.A., Foote 
Bros. Gear & Machine Corporation 
V. N. L. R. B., 121 P.2d 802—In¬ 
dependent Union of Gear Workers 
V. N. L. R. B., C.C.A.7, 114 F.2d 
611, reversed on other grounds N. 
L. R. B. V. Independent Union of 
Gear Workers, 61 S.Ct. 318, 311 U. 

S. 620, 86 L.Ed. 394. 

se. U.S.—^N. L. R. B. V. Thompson 
Products, C.C.A.6, 162 F.2d 287— 
Keystone Steel & Wire Co. v. N. 
L. R. B., C.C.A.7, 155 P.2d 553, cer¬ 
tiorari granted 67 S.Ct. 190, 329 


U. S. 705, 91 L.Ed. -■, and vacated 

in view of stipulation 68 S.Ct. 214, 
motion granted 68 S.Ct. 269—Foote 
Bros. Gear & Mach. Corp. v. 'N. L. 
R. B., C.C.A.7, 114 F.2d 611, re¬ 
versed on other grounds N. L. R. 
B. V. Foote Bros. Gear & Mach. 
Corp., 61 S.Ct. 318, 311 U.S. 620, 
86 L.Ed. 394, mandate conformed 
to, C.C.A., Foote Bros. Gear & 
Mach. Corp. v. K. L. R. B., 121 F. 
2d 802—Independent Union of 
Gear Workers v. N. L. R. B., C.C.A. 
7, 114 P.2d 611, reversed on other 
grounds N. L. R. B. v. Independent 
Union of Gear Workers, 61 S.Ct. 
318, 311 U.S. 620, 85 L.Ed. 394. 

83. U.S.—N. L. R. B. v. Newport 

News Shipbuilding & Dry Dock 
Co., 60 S.Ct. 203, 308 U.S. 241, 84 
L.Ed. 219—N. L. R. B. v. Quality 
Art Novelty Co., C.aA.2, 127 F.2d 
903—Reliance Mfg. Co. v. N. L. R. 
B., C.C.A.7, 125 P.2d 311—N. L. R. 
B. V. Automotive Maintenance Ma- 
chinery Co., C.C.A.7, 116 F.2d 350, 
reversed on other grounds 62 S. 
Ct. 608, 315 U.S. 282, 86 L.Ed. 848 
—N. L. R. B. V. Sunshine Mining 
Co., C.C.A.9, 110 P.2d 780, certio¬ 
rari denied Sunshine Mining Co. v. 
N. L. R. B., 61 S.Ct. 447, 312 U.S. 
678, 85 L.Ed. 1118, rehearing de¬ 
nied 61 S.Ct. 619, 312 U.S. 713, 86 
L.Ed. 1144—N. L. R. B. v. Gris- 
wold Mfg. Co., C.C.A.3, 106 P.2d 
713—N. L. R. B. V. Stackpole Car- 
bon Co., C.C.A.3, 105 P.2d 167, cer¬ 
tiorari denied Stackpole Carbon Co. 

V. N. L. R. B., 60 S.Ct. 142, 308 
U.S. 605, 84 L.Ed. 606, opinion 
supplemented, C.C.A., 128 P.2d 188 
—N. L. R. B. V. Lund, C.C.A.8, 103 
F.2d 815—N. L. R. B. v. Eagle Mfg. 
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Co., C.C.A.4, 99 F.2d 930—N. L. R. 

B. V. Carlisle Lumber Co., C.C.A.9, 
94 F.2d 138, certiorari denied Car¬ 
lisle Lumber Co. v. N. L. R. B., 68 
S.Ct. 1045, 304 U.S. 675, 82 L.Ed. 
1639. 

Support of labor organization as un¬ 
fair labor practice generally see 
supra § 28 (45) b. 

Suggestlug formation of company 
union was held to be an unfair labor 
practice.—N. L. R. B. v. Crystal 
Spring Finishing Co., C.C.A.1, 116 
F.2d 669. 

84. U.S.—N. L. R. B. v. Quality Art 
Novelty Co., C.C.A.2, 127 P.2d 903 
—Reliance Mfg. Co. v. N. L. R. B., 
O.C.A.7, 125 P.2d 311—N. L. R. B. 
v. Eagle Mfg. Co., C.C.A.4, 99 F. 
2d 930. 

85. U.S.—N. L. R. B. v. Quality Art 
Novelty Co., C.C.A.2, 127 P.2d 903 
—Reliance Mfg. Co. v. N. L. R. B., 

C. C.A.7, 125 F.'2d 311. 

86. U.S.—International Ass’n of 
Machinists, Tool and Die Makers 
Lodge No. 36, v. N. L. R. B., App. 

D. C, 61 S.Ct. 83, 311 U.S. 72, 85 
L.Ed. '50, rehearing denied 61 S.Ct. 
314, 311 U.S. '729, 85 L.Ed. 474. 

87. U.S.—N. L. R. B. v. John Engel- 

horn & Sons, C.C.A.3, 134 F.2d 

653. 

88. U.S.—^N. L. R. B. v. Cowell 
Portland Cernent Co., C.C.A.9, 148 
F.2d 237, certiorari denied 66 S. 
Ct. 44, 826 U.S. '735, 90 L.Ed. 438. 

89. U.S.—Atlas Underwear Co. v. N. 

L. R. B.. C.C.A.6, 116 P.2d 1020— 
Chio Power Co. v. N. L. R. B., C.C. 
A.6, 116 P.2d 839—Fort Wayne 
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acti vi ty, even though the employees do not know 
they are being watched;9l but there is authority 
holding that the surveillance by an employer of the 
meetings and activities of a union is not an unfair 
labor practice unless ‘it interferes with, restrains, 
or coerces his emplo 3 ^ees in the exercise of the 
rights guaranteed by the statute, or dominates or 
interferes with a labor organization.92 

§ 28(54), - Execution of Contract with 

Employer-Dominated Organiza- 
tion 

Execution of a contract by the employer with a 
union which he dominates and supports constitutes an 
unfair labor practice. 

Execution of a contract by the employer with a 
union which the employer dominates and supports 
constitutes an unfair labor practice on the part of 
the employer9 9 under the statutory provisions relat- 
ing to interference with, or restraint or coercion of, 
employees in the exercise of their statutory rights,94 


§ 28(55) 

domination or interference with the formation or 
administration of labor organizations,95 and dis- 
crimination with respect to hire or tenure of em- 
ployment or any term or condition of employment 
to discourage membership in a labor organization.96 

§ 28(55). - Expression of Views 

Labor relations statutes do not take away an em- 
ployer's right to freedom of speech or make It an un¬ 
fair labor practice for him to state his views on la¬ 
bor policies and problems, provided he does not act 
threateningly or coercively. 

It has been said that under the National Labor 
Relations Act it devolves on an employer to as¬ 
sume a position of honest impartiality and neutrali- 
ty and to refrain from communicating his mana- 
gerial prejudices in an effort to sway the employees 
from making a free choice with respect to joining 
a union or pursuing such choice once it has been 
made.97 The act, however, does not take away the 
employer^s right to freedom of speech,98 and, before 
oral statements of an employer may be held to con- 


Corrugated Paper, Co. v. N, L. R. 
B., C.C.A,7, 111 F.2d 869. 

Labor spies ‘ 

The employment of labor spies to 
report on the growth of a new un¬ 
ion in furtherance of support of a 
company union and interference with 
Independent organization is an un¬ 
fair labor practice.—Bethlehem Steel 
Co. V. N. L. R. B., 120 F.2d 641, 74 
App.D.C. 62. 

90. U.S.—N. L. R. B. V. Llnk-Belt 
Co., 61 S.Ot. 358, 311 U.S. 584, 
86 L.Ed. 368—N. L. R. B. v. Fan- 
steel Metallurgical Corporation, 69 
S.Ct. 490, 306 U.S. '240, 83 L.Ed. 
627, 123 A.L.R. 599—Consolidated 
Edison Co. v. N. L. R. B., 69 S. 
Ct. 206, 305 U.S. 197, 83 L.Ed. 126 
—N. L. R. B. V. Friedman-Harry 
Marks Clothing Co., 57 S.Ct. 64i5, 
301 U.S. 58, 81 L.Ed. 921, 108 A. 
L.R. 1352—N. L. R. B. v. Fruehauf 
Trailer Co., 57 S.Ct. 642, 301 U.S. 
49, 81 L.Ed. 918, 108 A.L.R. 1352— 
N. L. R. B. v. Grower-Shipper 
Vegetable Ass'n of Central Cali- 
fornia, C.O.A.9, 122 F.2d 368—N. 
L. R. B. V. Calumet Steel Division 
of Borg-Warner Corporation, C.C. 

A. 7, 121 F.2d 366. 

D.C.—Press Co. v. N. L. R. B., 118 F. 
2d 937, 73 App.D.C. 103, certiorari 
denied 61 S.Ct. 1118, 313 U.S. '595, 
85 L.Ed. 1548. 

91. U.S.—N. L. R. B. V. Grower- 
Shipper Vegetable Ass'n of Cen¬ 
tral California, C.C.A.9, 122 F.2d 
368. 

D.C.—^Bethlehem Steel Co. v. N. L. R. 

B. , 120 F.2d 641, 74 App.D.C. 62. 

92. U.S.—N. L. R. B. v. National 
Motor Bearing Co., C.C.A.9, 105 F- 
2d 652. 


Surveillance of union representatlves 

Where employer might legally 
have forbidden solicitation of mem¬ 
bership in labor organization on its 
premises during working hours, the 
fact that employer allowed such so¬ 
licitation but' placed union repre- 
sentatives under surveillance of de- 
tectives to see that they did not 
abuse their privilege was not an un¬ 
fair labor practice.—L. R. B. v. 
J. L. Brandeis & Sons, C.C.A.8, 145 
P.2d 556. 

Real surveillance prohibited as re¬ 
straint or coercion. 

U.S.—N. L. R. B. V. Collins & Aik- 
man Corp., C.C.A.4, 146 F.2d 454. 

93. U.S.—IST. L. R. B. v. Stackpole 
Carbon Co„ C.C.A.3, 105 F.2d 167, 
certiorari denied Stackpole Car¬ 
bon Co. V. N. L. R. B., 60 S.Ct. 
142, 308 U.S. 605, 84 L.Ed. 506, 
opinion supplemented, C.C.A., 128 
P.2d 188. 

94. U.S.—N. L. R. B. v. Cowell 
Portland Cernent Co., C.C.A.9, 148 
F.2d 287, certiorari denied 66 S. 
Ct). 44, 3'26 U.S. 735, 90 L.Ed. 438 
—N. L. R. B. V. Stackpole Carbon 
Co., C.C.A.8, 105 F.2d 167, certio¬ 
rari denied Stackpole Carbon Co. 
V. N. L. R. B., 60 S.Ct. 142, 308 
U.S. '60'5, 84 L.Ed. 506, opinion sup¬ 
plemented, C.C.A., 128 F.2d 188. 

95. U.S.—N. L. R. B, v. Stackpole 
Carbon Co., C.C.A.3, 105 F.2d 167, 
certiorari denied Stackpole Carbon 
Co. V. N. L. R. B., 60 S.Ct. 142, 808 
U.S. 605, 84 L.Ed. 506, opinion sup¬ 
plemented, C.C.A., 128 F.2d 188. 

96. U.S.—L. R. B. v. Cowell 
Portland Cernent Co., ®.C.A.9, 148 
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F.2d 237, certiorari denied 66 S.Ct. 
44, 326 U.S. 735, 90 L.Ed. 438. 

97. U.S.—N. L. R. B. v. Laister- 

KaufCmann Aircraft Corporation, 
C.C.A.8, 144 P.2d 9—N. L. R. B. v. 
Duncan Foundry & Machine 
Works, C.C.A.7, 142 P.2d 594— 

Elastic Stop Nut Corporation v. N. 
L. R. B., C.C.A.S, 14'2 F.2d 371, cer¬ 
tiorari denied 65 S.Ct. 55, 323 U.S. 
722, 89 L.Ed. 580. 

98. U.S.—N. L. R. B. v. Virginia 
Electric & Power Co., 62 S.Ct. 344, 
314 U.S. 469, 86 L.Ed. 348—N, L. 
R. B. V. Thompson Products, C.C. 

A. 6, 162 F.2d 287—N. L. R. B. v. 
Winona Textile Mills, C.C.A.S, 160 
P.2d 201—N. L. R. B. v. Kopman- 
Woracek Shoe Mfg. Co., C.C.A.S, 
158 F.2d 103—N. L. R, B. v. Pe- 
terson, C.C.A.6, 157 F.2d 514—R._R. 
Donnelley & Sons Co. v. N. L. R. 

B. , C.C.A.7, 156 F.2d 416, certiorari 
denied 6'7 S.Ct. 624, 339 U.S. 810, 

91 L.Ed.-Big Lake Oil Co. v. 

N. L. R. B., C.C.A.5, 146 P.'2d 967 
—N. L. R. B. V. J. L. Brandeis & 
Sons. C.C.A.8, 145 P.2d 536—Ed- 
ward G. Budd Mfg. Co. v. N. L. R. 

B. , C.C.A.S, 142 P.2d 922—Jackson- 
ville Paper Co. v. N. L. R. B., C. 

C. A.5, 137 F.2d 148, certiorari de¬ 
nied 64 S.Ct. 84. 320 U.S. 772, 88 
L.Ed. 462—^N. L. R. B. v. American 
Tube Bending Co., C.C.A., 134 P. 
2d 993, 146 A.L.R. 1017, certiorari 

' denied '64 S.Ct. 84, 320 U.S. 768, 
88 L.Ed. 459—N. L. R. B. v. Ford 
Motor Co., C.C.A.'6, 114 F.2d 90»6, 
certiorari denied Ford Motor Co. v. 
N. L. R. B., 61 S.Ct. 621, 312 U.S. 
689, 85 L.Ed. ill'26—Jefferson Elec¬ 
tric Co. V. N. Lu R. B., C.C.A.7, 



§ 28(55) 

stitute an unfair labor practice, it must appear that 
they interfered witli, restrained, or coerced em- 
ployees in the rights guaranteed by tbe act, that is 
to say, the right to join labor organizations, to bar- 
gain collectively, and to engage in concerted activi- 
ties.99 Accordingly, in the absence of any interfer- 
ence with attempts of his employees to organize or 
of any threat of discrimination, it does not consti¬ 
tute an unfair labor practice for the employer to 
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state his views on labor policies and problems^ such 
as his opposition to the closed shop.2 

The employer is as free as ever to take any side 
he may choose in deterxnining the issue of repre- 
sentation of his employees by a labor union.3 As 
long as the expression is not coercive, it does not 
constitute an unfair labor practice for the employer 
to express a preference for one union over anoth- 
er,4 nor does it constitute an unfair labor prac- 
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102 F.2d 949—^N. L. R. B. v. Union, 
Pacific Stages, G.C.A.9, 99 P.2d 153. 
Preedom of speech as guaranteed by 
federal and state constitutions see 
Oonstitutional Law § 213. 
DlstriTbutioJi of circular setting- out 
employee’s rights under statute did 
noti in itself constitute a violation of 
the statute.—L. R. B. v. Gutmann 
& €o., C.C.A.7, 121 F.2d 756—N. L. 

R. B. v. Blossom Products Corpora¬ 
tion, C.C.A.3, 121 P.2d 260—N. L. R. 

B. V. Auburn Foundry, C.C.A.7, 119 
P.2d 331—Midland Steel Products Co. 
V. N. Ii. R. B., G.'C.A,6, 113 F.2d 800, 

99. U.S.—N. L. R. B. v. WJnona 

Textile Mills, C.C.A.S, ICO P.2d 201. 

Press Co. v. N. L. R. B., 118 
P.2d 937, 73 App.D.C, 103, certio¬ 
rari denied C1 S.Ct. 1118, 313 U.S. 
695, 85 L.Ed. 1548. 

Interference, restraint, or coercion 
as unfair labor practice generally 
see supra § '28 (45) a. 

1. U.S.—N. Lr. R. B. V. Virginia 

Electric & Power Co., 62 S.Ct. 344, 
314 U.S. 469, 86 L.Ed. 348—N. L. 

R. B. V. Winona Textile Mills, C. 

C.A.8, 160 P.2d 201—N. L. R, B. 
V. Elyria TeL Co., 0.0.A. 6, 158 F. 
2d 868—N. L. R. B. v. Kopman- 
Woracek Shoe Mfg. Co.. C.C.A.S, 
158 F.2d 103—N. L. R. B. v. Pe- 
terson, C.C.A.6, 157 P.2d 614— 

N". L. R. B. V. Montgomery Ward 
& Co., C.C.A.S, 167 P.2d 486—R. R. 
Donnelley & Sons Co. v. N. L. R. 
B., C.C.A.7, 156 P.2d 416, certio¬ 
rari denied 67 S.Ct. '624, 3'29 U.S. 

810, 91 L.Ed.-Big Lake Oil 

Co. V. N. L. R. B., C.C.A.'5, 146 P. 
2d 967—N. L. R. B. v. J. L. Bran¬ 
deis & Sons, 'C.C.A.S, 145 P.2d 536 
—N. L. B. B. V. Fairmont Cream- 
ery Co., C.C.A.IO, 144 F.2d 128— 
Edward G-. Budd Mfg. Co. v. N. 
L. R. B., C.C.A.3, 142 F.2d 922— 

L. R. B. V. East Texas Motor 
Preight Lines, C.C.A.6, 140 P.2d 
404—Utah Copper 'Co. v. N. L. R. 
B., C.C.A.10, 139 P.2d 788, certio¬ 
rari denied Independent Ass’n of 
Mlll Workers v. N. L. R. B., 64 

S. Ct. 946, 322 U.S. 731, 88 L.Ed. 
1666—N. L. R, B. v. Citizen-News 
Co., O.C.A.9, 184 P.2d 970—17. L. 
R. B. V, Clarksburg Pub. Co., C.C. 
A,4, 1'20 P.2d 976—^Diamond T Mo¬ 
tor Car Co. T. N. L. R. B., C.C.A. 

T. 119 P.2d »78—27, L, R. B. v. 


Superior Tanning Co., C.C.A.7, 117 
P.2d 881, certiorari denied Superior 
Tanning Co. v. 27. L. R. B., 61 S. 
'Ct. 834, 313 U.S. '6159, 86 L.Ed. 

1520—27. L. R. B. V. Ford Motor 
Co., C.C.A.6, 114 P.2d 9.05, certio¬ 
rari denied Ford Motor Co. v. N. 
L. R. B., 61 S.Ct. 621, 312 U.S. 689, 
85 L.Ed. 1126—Midland Steel Prod¬ 
ucts Co. V. N. L. R. B., C.C.A.6, 
113 P.2d 800—27. L. R. B. v. Light- 
ner Pub. Corporation of Illinois, 
0.'C.A.7, 113 P.2d 621—Continental 
Box Co. V. N. .L. R. B., C.C.A.S, 
113 F.2d 93—27. L. R. B. v. Sun- 
shine Mining Co., C.C.A.9, 110 P. 
2d 780, certiorari denied Sunshine 
Mining Co. v. N. L. R. B., 61 S. 
Ct. '447, 312 U.S. 678, 86 L.Ed. 1118, 
rehearing denied 61 S.Ct. 619, 312 

U. S. 713, 85 L.Ed. 1144—JefCerson 
Electric 'Co, v. 27. L. B. B., C.C. 
A.7, 10'2 P.2d 949—17. L. R. B. v. 
Union Pacific Stages, C.C.A.9, 99 
F.2d 153. 

D.C.—Peter J. Schweitzer, Inc., v. 
N. L. R. B., 144 P.2d 520, 79 U.S. 
App.D.C. 178. 

"The labor law does not prohiblt 
the right of opinion on the part of 
the employer, nor the expression of 
it,"—Press Co. v. 27. L. R. B., 118 
F.2d 937, 942, 73 App.D.C. 103, cer¬ 
tiorari denied 61 S.Ct. 1118, 313 U. 
S. 595, 85 L.Ed. 1548. 

Fartlcular statemeuts held Xkot to 
constitute unfair labor practice 
U.S.—N. L. R. B. V. Thompson Prod¬ 
ucts, C.C,A.6, 162 F.2d 287—N. L- 
R. B. V. Montgomery Ward & Co., 
•C,C.A.8, 157 F.2d 486—17. L. R. B. 

V. Brown-Brockmeyer Co., C.C.A. 
'6, 143 P.2d 1537—27. L. R. B. v. 
Citizen-News Co., C.C,A.9, 134 p. 
2d 962—Wilson & Co. v. N. L. R. 
B„ C.'C.A.7, 120 F,2d 913—Midland 
■Steel Products Co. v. N. L. R. B., 
C.C.A.6, 113 P.2d 800. 

Compulsory attendance at meetlngs 
Where employees, prior to election 
at which union membershlp was to 
be decided, were called in groups to 
hear message from employer’s labor 
relation manager, and employees 
were paid for time spent at the 
meetings and were not inconven- 
ienced, if employees were influenced 
against their will by arguments pre- 
sented, compulsory attendance did 
not constitute a species of coercion 
in violation of National Labor Rela- 
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tions Act, since it was a legitimate 
consequence of free speech and pre- 
sumably one, of its purposes, since 
free speech cannot be limited to in- 
efCective speech.—^N. L. R. B. v. 
Montgomery Ward & Co., C.C.A.S, 
157 F.2d 486. 

Occaslon on which employer elects 
to utter his thoughts to employees 
is not to be considered as an ele- 
ment of coercion; employer is as 
free to speak at one time as anoth- 
er.—N. L. R. B. v. Montgomery 
Ward & Co., supra. 

2. U.S.—^N. L. R. B. V. Montgomery 
Ward & Co., supra. 

3. U.S.—N. L. R. B. V. Virginia 
Electric & Power Co., 62 S.Ct. 344, 
314 U.S. 469, 86 L.Ed. 848—N. L. 

R. B. V. Winona Textile Mills, C. 
C..A.8, 160 P.2d 201—N. L. R. B. 
V. Kopman-Woracek Shoe Mfg. Co., 
C.'C.A.8, 158 F.2d 103—N. L. R. B. 
V. J. L. Brandeis & Sons, C.C.A.S, 
145 F.2d 656—N. L. R. B. v. East 
Texas Motor Freight Lines, C.C.A. 
■5, 140 F.2d 404—N. L. R. B. v. 
American Tube Bending Co., C.C. 

A. 2, 134 P.2d 993, 146 A.L.R. 1017, 
certiorari denied 64 S.Ct. 84, 320 U. 
■S. 768. 88 L.Ed. 459—N. L. R. B. 
V. Citizen-News Co., C.C.A.9, 134 
F.2d 970—N. L. R. B. v. Sunshine 
Mining Co., C.C.A.9, 110 F.2d 780, 
certiorari denied Sunshine Mining 
'Co. V. N. L. R. B., 61 S.Ct. 447, 
312 U.S. 678, 85 L.Ed. 1118, re¬ 
hearing denied 61 S.Ct. 619, 312 U. 

S. 713, 8'5 L.Ed. 1144—Montgomery 
Ward & Co. V. N. L. R. B., C.C.A. 
7, 107 F.2d 656. 

U.S.—Reliance Mfg. Co. v. N. L. 
’ R. B., C.C.A.7, 143 F.2d 761—Dia¬ 
mond T Motor Car Co. v. N. L. R. 

B. , 'C.'C.A.7, 119 F.2d 978—N. L. R. 
B. V. Auburn Foundry, C.C.A.7, 
119 F.2d 331—Continental Box Co. 
V. N. L. R. B., C.C.A.5, 113 P.2d 
93—Montgomery Ward & Co. v. N. 
L. R. B., C.C.A.7, 107 F.2d 6'56— 
JefCerson Electric Co. v. N. L. R. 
B., C.C.A.7, 102 P.2d 949—N. L. R. 
B. V. Falk Corporation, C.C.A.7, 102 
F.2d 383. 

Slight suggestions to employees as 
to employer's choice between unions 
to act as bargaining agency, stand- 
ing alone, are not sufficient to sus- 
tain a finding of unfair labor prae- 
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tice to disparage the unioni or to express his hos- 
tility to a union if he has any,6 and his opinion of 
the leaders of the union, be that opinion good or 
bad.7 He may appeal to the employees’ gratitude 
to convince them that a union is unnecessary.^ 


Furthermore, the employer may, by proper persua- 
sion, induce union members to resign from their or- 
ganizations,^ using lawful means for that purpose.^® 

The employer may not use the right of freedom 
of speech threateningly or coercively,ii especially 


tices.—Edward G. Budd Mfg. Co. v. 
N. L. R. B.. C.C.A.3, 142 F.2d 922. 
Interpretation In llgflit of previous 
laljor relations 

Employer's letters to employees 
which, standing- alone, were conced- 
edly susceptible of merely stating 
that employees were not required to 
join any particular union and that 
they could form their own union and 
that, arguing from past experiences, 
employees would do well to form 
their own union, were not required 
to he interpreted in light of em- 
ployer’s labor relations over ten-year 
period preceding decree enforcing 
board's order directing employer to 
cease certain unfair labor practices. 
—Edward G. Budd Mfg. Co. v. N. L. 

B. B., supra. 

Celebratlon of defeat of union 
Pact that some representatives of 
the management attended a celebra- 
tion of the defeat of a particular un¬ 
ion in election was immaterial, since 
it was not illegal for them to ox- 
press their preference either before 
or after the election.—N. L. R. B. v. 
Thompson Products, C.C.A.S, 162 F. 
2d 287. 

Frior to enactment of ITational 
Xiabor Relations Act, a representa- 
tive plan of organization of em¬ 
ployees was lawful and there was no 
valid law inhibiting an employer 
from expressing to his employees 
his opposition to one form of union 
organization and preference for an- 
other.—Nevada Consol. Oopper Cor¬ 
poration V. N. L. R. B., C.C.A.IO, 122 
F.2d 687, reversed on other grounds 
62 S.Ct. 960, 316 U.S. 105, 86 L.Ed. 
1305. 

6. U.S.—Reliance Mfg. Co. v. N. L. 
R. B., C.C.A.7, 143 P.2d 761—N. L. 
R. B. V. East Texas Motor Freight 
Lines, C.C.A.5, 140 F.2d 404—Jack- 
sonville Paper Co. v. N. L. R. B., 

C.C.A.5, 137 F.2d 148, certiorari de- 
nied 64 S.Ct. 84, 320 U.S. '772, 88 L. 
Ed. 462—N. L. R. B. v. Citizen- 
News Co., C.C.A.9, 134 F.2d 970 
—N. L. R. B. V. Ford Motor Co., 
C.C.A.6, 114 P.2d 905, certiorari de- 
lied Ford Motor Co. v. N. L. R. B., 
11 S.Ct. 621, 312 U.S. 689, 8'5 L. 
Dd. 1126—N. L. R. B. v. Union 
^'aciflc Stages, C.C.A.9, 99 P.2d 

*63. 

D.C.—Press Co. v. N. L. R. B., F. 
2d 937, 73 App.D.C. 103, certiorari 
denied 61 S.Ct. 1118, 313 U.S. 596, 
85 L.Ed, 1548. , 

Mere statements that employees 
would gain nothing from joining the 
union and that it was organized by 


racketeers and similer statements 
without threatened, coercive, or pun- 
itive action was within right of free 
speech.—Jacksonville Paper Co. v. 
N. L. R. B., C.C.A.I5, 137 P.2d 148, 
certiorari denied 64 S.Ct. 84, 320 U.S. 
772, 88 L.Ed. 462. 

Comment as to experience of others 
Comment by general superintend¬ 
ent to financial secretary of union 
that men in another piant of em¬ 
ployer were disgusted with unionism 
did not violate prohibition against 
interference, coercion or restraint.— 
Midland Steel Products Co. v. N. L. 
R. B., C.C.A.6, 113 P.2d 800. 
Kamperlug free choice of employees 
Disparaging remarks by supervis- 
ory employees, made in such way as 
to hamper the exercise of free choice 
on the part of the employees, con¬ 
stitute an unfair labor practice.— 
N. L. R. B. V. Harris-Woodson Co., 
C.C.A.4, 162 F.'2d 97. 

6. U.S.—N. L. R. B. V. Winona Tex¬ 
tile Mills, •C.C.A.8, 160 F.2d 201— 
N. L. R. B. V. Kopman-Woracek 
Shoe Mfg. Co., C.C.A.8, 158 P.2d 
103—^N. L. R. B. V. J. L. Brandeis 
& Sons, C.C.A.8, 145 P.2d 536— 
Edward G. Budd Mfg. Co. v. N, 
L. R. B., C.C.A.3, 142 P.2d 922— 
N. L. R. B. V. East Texas Motor 
Freight Lines, C.C.A.5, 140 P.2d 
404—Jacksonville Paper Co. v. N. 
L. R. B., C.C.A.5, 137 P.2d 148, cer¬ 
tiorari denied 64 S.Ct. 84, 320 U. 
S. 77'2, 88 L.Ed. 462—N. L. R. B. 
V. Citizen-News Co., C.C.A.9, 134 F. 
2d 970—N. L. R. B. v. Ford Motor 
Co., C.C.A.6, 114 F.2d 905, certio¬ 
rari denied Ford Motor Co. v. N. L. 
R. B., 61 S.Ct. 621, 312 U.S. 689, 
85 L.Ed. 1126. 

Fersonal views of offlcer 

An employer cannot be held liable 
for infringing statutory rights of 
employees by reason of mere expres- 
sion of personal views of an offlcer 
concerning unionism.—^N. L. R. B. 
V. Reynolds International Pen Co., 
C.C.A.7, L62 F.2d 680. 

7. U.S.—Jacksonville Paper Co, v. 
N. L. R. B., C.C.A.5, 137 F.2d 148, 
certiorari denied 64 S.Ct. 84, 320 

U. S. 772, 88 L.Ed. 462. 

8. D.C.—Peter J. Schweitzer, Inc., 

V. N. L. R. B., 144 F.2d '5'20, 79 U. 
S-App.D.C. 178. 

9. Del.—Motion Picture Machine 
Projectionists Protective Union, 
Local No. 473, v. Rialto Theatre 
Co., 17 A.2d 836. 

N.T.—^H. B. Rosenthal-Ettlinger Co. 
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V. Schlossberg, 266 N.T.S. 762, 149 
Misc. 210. 

10. N.T.—^H. B. Rosenthal-Ettlinger 
Co. V. Schlossberg, supra. 

11. U.S.—N. L. R. B. V. Virginia 
Electric & Power Co., 62 S.Ct. 364, 
314 U.S. 469, 86 L.Ed. 348—H. J. 
Heinz Co. v. N. L. R. B., 61 S.Ct. 
320, 311 U.S. 614, 85 L.Ed. 309— 
N. L. R. B. V. Monumental Life 
Ins. Co., C.C.A.6, 162 P.2d 340— 
N. L. R. B. V. Bird Mach Co., C.C. 

A. l, 161 P.2d 589—N. L. R. B. v. 
Winona Textile Mills, C.C.A.8, 160 
F.2d 201—N. L. R. B. v. Kopman- 
Woracek Shoe Mfg. Co., C.C.A.8, 
158 P.'2d 103—N. L. R. B. v. Peter- 
son, C.C.A.6, 157 P.2d '514—R. R. 
Donnelley & Sons Co. v. N. L. R. 

B. , C.C.A.7, 156 F.2d 416, certio¬ 
rari denied 67 S.Ct. 624, 329 U.S. 

810, 91 L.Ed.-N. L. R. B. V. 

American Pearl Button Co., C.C. 
A.8, 149 P.2d 311—N. L. R. B. v. 
J. L. Brandeis & Sons, C.C.A.8, 145 
F.2d 536—Reliance Mfg. Co. v. N. 
L. R. B., C.C.A.7, 143 P.2d 761—N. 
L. R. B. V. Fairmoiit Creamery Co., 

C. C.A.10, 143 P.2d 668, certiorari 

denied 65 S.Ct. 87, 323 U.S. 752, 89 
L.Ed. 602—Elastic Stop Nut Cor¬ 
poration V. N. L. R. B., C.C.A.S, 
142 P.2d 371, certiorari denied 65 
S.Ct. 5'5, 323 U.S. 722, 89 L.Ed. 680 
—N. L. R. B. V. East Texas Motor 
Freight Lines, C.C.A.5, 140 F.2d 
404—Jacksonville Paper Co. v. N. 
L. R. B., C.C.A.S, 137 P.2d 148, cer¬ 
tiorari denied 64 S.Ct. 84, 320 U. 
S. 772, 88 L.Ed. 462—N. L. R. B. 
V. American Tube Bending Co., C. 
C.A.2, 134 P.2d 9,93, 146 A.L.R. 
1017, certiorari denied 64 S.Ct, 84, 
820 U.S. 768, 88 L.Ed. 459—N. L. 
R. B. V. Martin Bros. Box Co., C. 
C.A.7, 130 F.'2d 202, certiorari de¬ 
nied Martin Bros. Box Co. v. N. L. 
R. B., 63 S.Ct. 159, 317 U.S. 660, 
87 L.Ed. 531—N. L. R. B. v. Su¬ 
perior Tanning Co., C.C.A.7, 117 F. 
2d 881, certiorari denied Superior 
Tanning Co. v. N. L. R. B., 61 S.Ct. 
834, 313 U.S. '559, 85 L.Ed. 1520— 
N. L. R. B. V. Sunshine Mining Co., 
C.C.A.9, 110 F.2d 780, certiorari 

denied Sunshine Mining Co. v. N. 
L. R. B., 61 S.Ct. 447, 312 U.S. 
678, 85 L.Ed. 1118, rehearing de¬ 
nied 61 S.Ct. 619, 312 U.S. 713, 85 
L.Ed. 1144—Montgomery Ward & 
Co. V. N. L. R. B., C.C.A.7, 107 P. 
2d 5'55—N. L. R. B. v. Union Pa¬ 
cific Stages, C.C.A.9, 99 P.2d 153. 

D.C.—Peter J. Schweitzer, Inc. v. N. 

L. R. B., 144 P.2d 520, 79 U.S.App. 

I D.C. 178—Press Co. v.- N. L. R. B., 
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§ 28(55) 


where he has within himself the powcr to enforce 
his threats.12 Thus he does not have the right to 
threaten to discharge or discriminate against an em- 
ployee for union membership or activities^S and it 
is an unfair labor practice for the employer to sug- 
gest that his piant might be closed if it were union- 
ized,^^ to suggest that the benefits of a liberal la¬ 
bor policy would be lost if a union is organized,^^ 
or to express an opinion which is intended to dis- 
courage and in fact does discourage union activ- 
ity.i® 

In determining whether there was an unfair labor 
practice, the cmployer’s statement must be interpret- 
ed as a whole and not from certain phrases isolat- 
ed from the context^'^ The effectiveness or accur- 
acy of the employer^s expression of his views is not 
determinative of whether the statement of them 
constitutes an unfair labor practice.Misrepre- 
sentation by the employer of the legal effect of 
contracts with individual employees is improper and 
may be properly prohibited.^^ 

State staUites have been held not to prevent an 
employer- innocent of coercion or interference from 
discussing labor policies and problems with his em- 
ployees,^^ 


§ 28(56). - 

ion 

An employer who coerces or forces an employee to 
Join a specific union, at least In the absence of a valld 
closed-shop agreement with such union, is guilty of an 
unfair labor practice. 

To coerce or force an employee to join a union, 
at least in the absence of a valid closed-shop or 
union-shop agreement with a lawful union, is to en- 
courage membership therein and constitutes an un¬ 
fair labor practice.2i Accordingly, refusal to re- 
instate discharged employees until they joined a 
new union is an unfair labor practice,since it is 
an interference with, or restraint or coercion of, 
employees in the exercise of thcir statutory rights,^3 
and it is discrimination with respect to hire or ten- 
ure of employment to encourage or discourage mem¬ 
bership in a labor organization and offers of re- 
instatement conditioned on the discharged employees 
becoming members of a particular union or its suc¬ 
cessor are equivalent to an absolute refusal to re- 
instate.^^ An employer encouraging its employees' 
membership in a labor union by signing a collective 
bargaining contract therewith and discharging cer¬ 
tain employees for not being members of, or having 
work permits from, such union, as required by the 
contract, has been held to be guilty of unfair labor 
practices prohibited by a state employment rela- 
tions act.26 


118 F.2d 937, 73 App.D.C. 103, cer¬ 
tiorari denied 61 S.Ct. 1118, 313 U. 
S. 59i5, 85 L.Ed. 1548. 

1|2!. U.S.—N. L. R. B. v. Winona 
Textile Mills, C.C.A.8, 160 F.2d 

'201—^N. L. R. B. V. Peterson, C. 
C.A.6. 16'7 P.2d 614—Jacksonville 
Paper Co. v. N. L. R. B., C.C.A.'5, 
137 P.2d 148, certiorari denied 64 
S.Ct. 84. 320 U.S. 772, 88 L.Ed. 462. 

13. U.S.—H. J. Heinz Co. v. N. L. 
R. B.. 61 S.Ct. 320, 311 U.S. 514, 
85 I..J3d. 309—N. L. R. B. v. Pe- 
lerson, O.C.A.6, 167 F.2d 514— 

R. E. Donnelley & Sons Co. v. N. 
L. R. B., C.C.A.7, 156 P.2d 416, 
certiorari denied 67 S.Ct. 624, 329 
U.S. 810, 91 L.Ed.-N. L. R, 

B. V. Pairmont Creamery Co., C.C. 

A.IO, 143 F.2d 668, certiorari de¬ 
nied 65 S.Ct. 8'7, 323 U.S. 7i52, 89 
L.Ed. 602—Sewell Hats, Inc.-v. N. 
L. R. B., C.C.A.5, 143 P.2d 450, 
certiorari denied G5 S.Ct. 130, 323 

U. S. 772, 89 L.Ed. 617—Humble 
Oil & Refining Co. v. N. L. R. B., 

C. C,A.'5, 140 F.2d -777-^ L. R. B. 

V. East Texas Motor Freight 
Lin^s, C.C.A.5, 140 P.2d 404—Jack¬ 
sonville Paper Co. v. N. L. R. B., 
C.C.A.5, 137 F.2d 148, certiorari 
denied 64 S.Ct. 84, 320 U.S. 772, 
88 L.Ed. 462— K. L. R. B. v. Brown 
Paper Mill Co., C.C.A.-5, 133 F.2d 
988—^Fort Wayne Corrugated Pa¬ 


per Co. V. N. L. R. B., C.C.A.7, 
111 P,2d 869. 

Discharge for union activity as un¬ 
fair labor practice see supra § 
28 (49). 

14. U.S.—N. L. R. B. V. ■Winona 
Textile Mills, C.C.A.8, 160 F.2d 201 
—Atlas Underwear Co. v. N. L. R. 

B. , C.C.A.6, 116 P.2d 1020—N. L. 
R. B. V. Asheville Hosiery Co., C. 

C. A.4, 108 F.2d 288. 

15. U.S.—N. L. R. B. V. Bird Mach. 
Co., C.C.A.1, 161 P.2d 589. 

D.C.—Peter J. Schweitzer, Inc. v. KT. 
L. R. B., 144 P.2d 520, 79 U.S. 
App.D.C. 178. 

16. U.S.—N. L. R. B. V. Clarksburg 
Pub. Co., C.C.A.4, 120 P.2d 9'76. 

17. U.S.—N. L. R. B. V. Gutmann & 
Co., C.C.A.7, 121 P.2d 756—N. L. 
R. B. V. Algoma Plywood & Veneer 
Co., C.C.A.7, 121 P.2d 602. 

18. U.S.—N. L. R. B. V. J. L. Bran¬ 
deis & Sons, C.C.A.8, 14i5 F.2d 556 
—Elastic Stop Nut Corporation v. 
N. L. R. B., C.C.A.8, 142 P.2d 371, 
certiorari denied 6*5 S.Ct. 55, 323 
U.S. 722, 89 L.Ed. 580—Boeing Air- 
plane Co., Wichita Division, v. N. 
L. R. B., C.C.'a. 10, 140 P.2d 423. 

18. U.S.—J. I. Case Co. v. N. L. 
R. B., 64 S.Ct. 676, 321 U.S. 332, 
88 L.Ed. 762. 


20. Pa.—Lazarus Store v. Pennsyl- 
vania Labor Relations Board, Com. 
Pl., 37 Luz.Leg.Reg. 413—Pennsyl- 
vania Labor Relations Board v. 
Schlossman, Com.Pl., 91 Pittsb. 
Leg.J. 489. 

21. U.S.—N. L. R. B. V. American 
Car & Foundry Co., C.C.A.7, 161 F, 
2d 601—N. L. R. B. v. Coweli 
Portland Cernent Co., C.C.A.9, 148 
P.2d 237, certiorari denied 66 S.Ct. 
44, 326 U.S. 735, 90 L.Ed. 438. 

Discharge for refusal to join union 
as unfair labor practice under the 
National Labor Relations Act see 
supra § 28 (49) b (a). 

22. U.S.—N. L. R. B. v. Cowell Port¬ 
land Cernent Co., supra. 

23. U.S.—N. L. R. B. v. Cowell 

Portland Cernent Co., supra. 

Interference, restraint, or coercion as 
unfair labor practice generally see 
supra § 28 (46) a. 

24. U.S.—N. L. R. B. V. Cowell 

Portland Cernent Co., supra. 

Discrimination with respect to hire' 
or tenure of employment as unfair 
labor practice generally see su¬ 
pra *§ 28 (46) c. 

25. U.S.—^N. L. R. B. v. Cowell Port¬ 
land Cernent Co., supra. 

28. Wis.—International Union, 
United Automobile, Aircraft & Ag- 
ricultural Implement Workers of 
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§ 28(57). - Prohibiting Union Solicita- 

tion or Activity 

An employer^s rule prohibiting unfon soiicitation 
during working hours is not objectionable as an un- 
fair labor practice uniess adopted for a discriminatory 
pyrpose; but ruies prohibiting union soiicitation by an 
employee outside of working hours on company prop- 
erty or prohibiting participation in organlzation activf- 
ties of any kind on company time and property may 
constitute an unfair labor practice. 

It is within the province of an employer to pro¬ 
mulgate and enforce a rule prohibiting union soiici¬ 
tation during working hours,27 and such a rule is 
not objectionable on its face as an unfair labor 
practice^S but must be presumed to be valid in the 
absence of evidence that it was adopted for a dis¬ 
criminatory purpose.29 A rule prohibiting union so¬ 
iicitation on company property or time, when con- 
strued by the employer as prohibiting ali talk about 
unions and union acti viti es, may, however, consti¬ 
tute an unfair labor practice,20 

Ordinarily it is not within the province of an em¬ 
ployer to promulgate and enforce a rule prohibit- 


§ 28(57) 

ing union soiicitation by an employee outside of 
working hours although on company property,21 and 
the facts that the rule represented the considered 
judgment of management and was applied by em- 
ployers generally, and that labor itself had recog- 
nized such a rule as valid, are not determinative of 
its validity.22 Such a rule may constitute an unfair 
labor practice23 and must be presumed to be an un- 
reasonable impediment to self-organization and 
therefore discriminatory in the absence of evidence 
that special circumstances make the rule necessary 
in order to maintain production or discipline.24 
Denying an employee the right to distribute union 
literature at relatively the same spot and time as 
anti-union literature was distributed by business 
men of the community has been held to be an un¬ 
fair labor practice.25 

In determining whether an employer^s rule is an 
unfair labor practice, the National Labo‘r Relations 
Board is authorized to consider the manner in which 
and the purpose for which the rule was promulgat- 
ed and employed.26 


America v. Wisconsin Employment 
Relations Boarcl, 14 N.W.2d 872, 
24S Wis. 417, followed In 14 N.W. 
2d 882, 245 Wis. 489, rehearing de- 
nied 16 N.W.2d 873, 245 Wis. 417, 
certiorari dismissed 6*5 S.Ct. 686, 
324 U.S. 884, 89 L.Ed. 1434. 

SF7. U.S.—^N. L. R, B. v. Montgom-ery 
Ward & Co., O.C.A.8, 157 F.2d 486 
—L. R. B. V. May Dept. Stores 
■Co., C.C.A.S, 154 F.2d 533, certio¬ 
rari denied 67 S.Ct. '72, 329 U.S. 

726, 91 L.Ed.-^N. L. R. B. v. 

Illinois Tool Works, C.C.A.7, 153 
R2d 811—Boeing Airplane Co., 
Wichita Division, v. N. L. R. B., 
C.O.A.10, 140 F.2d 423—N. L. R. 

B. V. Denver Tent & Awning Co., 

C. C.A.10, 138 F.2d 410—N. L. R. 
B. v. William Davies Co., C.C.A.7, 
135 F.2d 179, certiorari denied Wil¬ 
liam Davies Co. v. N! L. R. B., 64 
S.Ct. 82, 320 U.S. 770, 88 L.Ed. 460 
—^Waterman Steamship Corpora¬ 
tion V. N. L. R. B., C.C.A.'6, 103 F. 
2d 157, reversed on other grounds 
N. L. R. B. V. Waterman S. S. Cor¬ 
poration, 60 S.Ct. 493, 309, U.S. 206, 
84 L.Ed. '704, rehearing denied 60 
S.Ct. '611, 309 U.S. 696, 84 L.Ed. 
1036. 

Conn.—Bigelow Co. v. Waselik, 50 A. 
2d 769, 133 Conn. 304. 

Ohjection. to uzdon. discusslons 
An employer may object to union 
discussions during work hours with- 
out being guilty of interfering with 
employees in exercising their right 
of self-organization.—N. L. R. B. v. 
Edinburg Citrus Ass’n, C.C.A.6, 147 
P.2d 353. 


28. U.S.—Carter Carburetor Corpo¬ 
ration V. N. L. R. B.. C.C.A.8, 140 
P.2d 714. 

Pa.—Lazarus Store v. Pennsylvania 
Labor Relations Board, Com.Pl., 
37 Luz.Leg.Reg. 413. 

29. U.S.—N. L. R. B. v. May Dept. 

Stores, C.C.A.8, 154 P.2d 533, cer¬ 
tiorari denied 6'7 S.Ct. 72, 329 U.S. 
725, 91 L.Ed. -. 

30. U.S.—^Carter Carburetor Corp. v. 
N. L. R. B., C.C.A.8. 140 P.2d 714. 

31. U.S.—N. L. R. B. V. American 
Furnace Co., C.C.A.7, li58 F.2d 376 
— N. L. R. B. V. Illinois Tool 
Works, C.C.A.7, 153 F.2d 811. 

Beason, for nile 

Time outside working hours, 
whether before or after work or dur¬ 
ing luncheon or rest perlods, is an 
employee’s time to use as he wish- 
es without unreasonable restraint, 
although th>e employee is on com¬ 
pany property.—N. L. R. B. v. May 
Dept. Stores Co., C.C.A.S, 154 F.2d 
533, certiorari denied 67 S.Ct. 72, 329 
U.S. 725, 9,1 L.Ed. -. 

prohibltlon of unauthorlzea sollci. 
tatloxL 

Shop rule providing that no col- 
lecting, soliciting, selling, or visil- 
ing was permitted uniess proper au- 
thorization was received was invalid 
in so far as it prohibited union so¬ 
iicitation on employer's premises 
during nonworking hours.—N. L. R 
B. V. Clark Bros. Co., C.C.A.2, 163 F 
2d 373. 


32. U.S.—N. L. R. B. v. May Dept 

Stores Co., 154 F.2d 633, certiorari 
denied 67 S.Ct. 72, 329 U.S. 725, 91 
L.Ed. -. 

33. U.S.—N. L. R. B. v. Le Tour- 
neau Co. of Georgia, 65 S.Ct. 982, 
324 U.S. 793, 89 L.Ed. 1372, 157 A. 
L.R. 1081, rehearing denied 56 S. 
Ct. 1401, 325 U.S. 894, 89 L.Ed. 
2005—N. L. R. B. v. Glenn L. Mar- 
tin-Nebraska Co., C.C.A.8, 141 F.2d 
371. 

34. U.S.—Republic Aviation Corp. v. 

N. L. R. B., 65 S.Ct. 982, 324 U.S. 
793, 89 L.Ed. 1372, 157 A.L.R. 1081 
—National Labor Relations Board 
V. Le Tourneau Co. of Ga., 65 S.Ct. 
982, 324 U.S. 793, 89 L.Ed. 1372, 157 
A.L.R. 1081, rehearing denied 65 
S.Ct. 1401, 325 U.S. 894, 89 L.Ed. 
2005—N. L. R. B. v. May Dept. 
Stores Co., C.C.A.8, 154 F.2d 533, 
certiorari denied 67 S.Ct. 72, 329 
U.S. 725. 91 L.Ed.-. 

Bules prohibiting participation in 
organlzation activities of any kind 
on company time and property may 
constitute an unfair labor practice 
in the absence of special circum¬ 
stances rendering enforcement there- 
of necessary for the effective opera- 
tion of the business or for disci- 
pline.—^N. L. R. B. v. American Pearl 
Button Co., C.C.A.S, 149 P.2d 258. 

35. U.S.—N. L. R. B. v. American 
Furnace Co., C.C.A.7, 158 F.2d 376. 

^6. U.S.—^Carter Carburetor Corpo¬ 
ration V. N. L. R. B., C.C.A.8, 140 
F.2d 714. 
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§ 28(58). -Promotion, Demotion, or 

Transfer of Employees 

An employer may promote, demote, transfer, or 
change the status of an employee uniess he does so 
for a reason prohibited by statute. 

Apart from statute it is the right of an employer 
to advance his employees on the basis of individual 
merit, without regard to their affiliation or nonaf- 
filiation with any labor organization;^^ and the Na¬ 
tional Labor Relations Act does not attempt to reg¬ 
ulate the employer’s control of his business in the 
promotion of employees as long as the employer 
does not attempt thereby to interfere with the right 
of self-organization of the employees or to intimi- 
date or coerce them.^S So an employer may, not- 
withstanding the act, demote an employee for 
cause^s uniess it is for a reason prohibited by the 
act,40 such as for union activity;^! but member- 
ship or office in a union is not a guarantee against 
demotion.^^ 

While the act does not interfere with the exer- 
cise of the normal right of an emplo3’’er'to transfer 
employees in the course of business, the transfer 
of an employee,or the change in status of an em¬ 
ployee from permanent to temporary,45 traceable to 
membership in a labor union or to activities on be- 
half of a bargaining agency, constitutes discrimina- 
tion within the interdiction of the statute. The fact 
that the employer felt that the transfer was neces- 
sary to prevent his business from being disrupted 
does not justify the unfair practice.46 


§ 28(59). - Refusal to Grant Complete 

Recognition to Union as Sole 
Bargaining Agent 

An employer who refuses to grant complete recogni¬ 
tion of a union representlng a majority of the em¬ 
ployees as exclusive bargaining agent of all the em¬ 
ployees or who places a limitatlon on the recognition 
granted may be giiilty of an unfair labor practlce. 

An employer may be guilty of an unfair labor 
practice where he refuses to grant complete recog¬ 
nition of a union representing a majority of the 
employees as exclusive bargaining agent of all the 
employees47 or places a limitation on the recogni¬ 
tion granted,48 as by recognizing the union as sole 
bargaining agency for those employees who are af- 
fjliated with the union,49 notwithstanding the em¬ 
ployer did in fact bargain with the union and the 
agreement reached as a resuit of such bargaining 
was in fact approved by its members;®^ nor is it 
material that the limited recognition granted was 
approved by members of the union^^ or that exclu¬ 
sive recognition was refused for fear that it would 
bring about reprisals by rival unions.^^ Where the 
union and employees have violated their contract 
with the employer, the employer^s refusal to meet 
with the union’s representatives does not constitute 
an unfair labor practice, since the National Labor 
Relations Act does not abrogate the correlative 
rights of the employer.^S Where strikers, although 
acting as a group, are not the representatives of the 


37. N.J.—^Bayonne Textile Corpora¬ 
tion V. American Federation of 
Silk Workers, '168 A. 799, 114 N, 

J. Eq. 307, modified on other 
grounds 172 A. 561, 116 N.J.Eql. 
146, 92 A.L.R. 1460. 

38. U.S.—Appalachlan Electric 
Power Co. v. N. L. R. B., C.C.A.4, 
93 F.2d 935. 

39. U.S.—Stonewall Ootton Mills v. 

K. L. R. B., C.C.A.I5, 129 F.2d 629, 
certiorari denied 63 S.Ct. 72, 31'7 

U. S. 667, 87 L.Ed. 536--N. L. R. B. 

V. Auburn Foundry, O.C.A.7, 119 F. 
2d 331—Fort Wayne Corrug-ated 
Paper Co. v. IST. L. R. B., C.C.A.7, 
111 F.2d 869. 

40. U.S.—Stonewall Cotton Mills v. 
N. L. R. B., C,C.A.5, 129 P.2d 629, 
certiorari denied 63 S.Ct. 72, 317 
U.S. 687, 87 L.Ed. 636. 

41. U.S.—Allis-Chalmers Mfg*. Co. v. 
N, L. R. B., C.C.A.7, 162 P.2d 435— 
Stonewall Cotton Mills v. N. L. R. 
B., C.C.A.5, 129 F.2d 629, certiorari 
denied 63 S.Ct. 72, 317 U.S. 667, S'7 

L. Ed. '636—N. L. R. B. v. Auburn 
Foundry, C.O.A.7, 119 F.2a 331. 

43. U.S.—Stonewall Cotton Mills v. 

' N. L. R. B., C.CA-'6, 129 F.2d 629, 


certiorari denied 63 S.Ct. 72, 317 U. 
S. 667, 87 L.Ed. 636. 

43. U.S.—'Continental Oil Co. v. N. 
L. R. B., C.C.A.10, 113 P.2d 473, 
case remanded on other grounds 61 
S.Ct. 8'61, 313 U.S. 212, 85 L.Ed. 
1292. 

Transfer afi^ectlng* snany employees 
The transfer of an employee from 
one department to another by em¬ 
ployer could not be basis for a con- 
clusion unfavorable to employer, 
with respect to whether employer 
had violated statute, where the 
transfer afCected many employees in 
the same department.—L. R. B. 
V. Condenser Corporation of Ameri¬ 
ca, C.C.A.3, 128 F.2d 67. 

44. U.S.—N. L. R. B. v. Pairmont 
Creamery Co., C.C.A.10, 143 F.2d 
668, certiorari denied 65 S.Ct. 8'7, 
323 U.S. 752, 89 L.Ed. 602—Con¬ 
tinental Oil Co. V. N. L. R. B., C.O. 

A. 10, 113 F.2d 473, case remanded 
on other grounds 61 S.Ct. 861, 313 
U.S. 212, 85 L.Ed. 1292—N. L. R. 

B. V. Star Pub. Co., C.C.A.9, 9'7 F. 
2d 465. 

45. U.S.—Continental Oil Co. v. N. 
Ii. R. B„ C.C.A.10, 113 F.2d 473, 
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case remanded on other grounds 61 
S.Ct. 861, 313 U.S. 212, 8i6 L.Ed. 
1292. 

46. U.S.—N. L. R. B. v. Star Pub. 
Co., C.C.A.9, 97 P.2d 465. 

47. U.S.—McQuay-Norris Mfg. Co. 
V. N. L. R. B., C.C.A.7, 116 P.2d 
748, certiorari denied 61 S.Ct. 843, 
313 U.S. 666, 85 L.Ed. 1624, and 
modifled on other grounds, C.C.A., 
119 P.2.d 1009, 

48. U.S.—McQuay-Norris Mfg. Co. 
V. N. L. R. B., supra. 

49. U.S.—United Biscuit Co. of 
America v. N. L. R. B., C.C.A.7, 
128 F.2d 771—McQuay-Norris Mfg. 
Co. V. N. L. R. B., C.C.A.7, 116 P.2d 
748, certiorari denied 61 S.Ct. 843, 
313 U.S. 56'5, 85 L.Ed. 1524, and 
modified on other grounds, C.C.A., 
119 P.2d 1009. 

50. U.S.—McQuay-Norris Mfg, Co. 
v. N. L. R. B., supra. 

61. U.S.—McQuay-Norris Mfg. Co. 
V. N. L. R. B., supra. 

52. U.S.—McQuay-Norris Mfg. Co. 
V. N. L. R. B., supra. 

53. U.S.—N. L. R. B. v. Sands Mfg. 
Co., C.C.A.6. 96 P.2d 721, afflrmed 
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«mployees for the purpose of bargaiiiing, refusal 
of the employer to bargain under such circumstances 
is not an unfair labor practice.®^ 

J 28(60). -Refusal to Sign Written Con- 

tract 

f^efusal of the employer to sIgn a written contract 
embo^iylng the terms of an agreement reached with 
Ihe unIon may constitute an unfair labor practice. 

Refusal of the employer to sign a written contract 
embodying the terms of an agreement reached with 
‘the Union may constitute an unfair labor practice^S 
and so is an employer's intention, announced or de- 
termined on before negotiations are commenced, to 
refuse to sign such a written contract.56 

Under some state statutes, where negotiations are 
pending and the employer and employees reach an 
oral agreement, the employer is not guilty of an un¬ 
fair labor practice when he refuses to sign a writ¬ 
ten contract without Consulting his counsel.57 

§ 28(61). - Shutdown and Lockout 

While a bona fide shutdown of a piant does not 
,of itseif constitute a vioiation of the labor relatipns 
■statutes, a shutdown or lockout of employees for the 
purpose of assisting, or discouraging membership In, a 
.labor Union constitutes an unfair labor practice. 

The public policy of the state and nation is op- 
posed to the closing or removal of factories in or- 
der to discourage, intimidate, and punish employees 
by removing hopes of reemployment of such em¬ 
ployees by the employer. 5 8 While a bona fide shut¬ 


down of a piant does not of itseif constitute a vioia¬ 
tion of the labor relations statutes,59 assistance giv- 
en by an employer to a union by a shutdown, like 
other employer assistance, is forbidden by the Na¬ 
tional Labor Relations Act.59 A shutdown or lock¬ 
out of employees by an employer for the purpose of 
discouraging membership in a labor union consti¬ 
tutes a discrimination with respect to tenure or hire 
within the provision of the act making such discrim¬ 
ination an unfair labor practice,®^ as well as inter- 
ference with, or restraint or coercion of, employees 
in the exercise of the rights guaranteed by the stat¬ 
ute and a like rule applies where the shutdown 
has the additional purpose of compelling the em¬ 
ployees to join a new union.53 

§ 28(62). - Wage Increases or Cuts; De- 

ductions from Wages 

An employer may be guilty of an unfair labor 
practice where he takes action with respect to wages, 
as by increasing them, without Consulting a properly 
certlfied bargalnlng representative, or where he re¬ 
duces wages because of union activity or to discourage 
bargalnlng regarding wages; but payroll deductions 
for Union dues are not forbidden, at least where the 
union involved Is not dominated by the employer. 

Although the grant of a wage increase to em¬ 
ployees does not necessarily constitute an unfair 
labor practice,5^ after a collective bargaining agent 
has been designated by the employees in an appro- 
priate unit it may constitute an unfair labor prac¬ 
tice for an employer to take imilateral action with 
respect to wages,55 as, according to the decisions 


59 S.Ct. '508, 306 U.S. 332, 83 L. 
Ed. 682. 

B4. U.S.—N. L. R. B. v. Indiana 
Desk Co., C.C.A.7, 149 F.2d 987. 

55. U.S.—H. J. Heinz Co. v. N. L. 
R. B., 61 S.Ct. 320, 311 U.S. 514‘, 
.85 L.Ed. 309—N. L. R. B. v. Na¬ 
tional Seal Corporation, C.C.A.2, 
127 F.2d 776—N. L. R. B. v. Blan- 
ton Co., C.C.A.8, 121 F.2d 564— 
Bethlehem Shipbuilding- Corpora¬ 
tion Limited v. N. L. R. B., C.C.A. 
1, 114 F.2d 930, certiorari dismiss- 
■ed Bethlehem Shipbuilding Cor¬ 
poration V. N, L. R. B., 61 S.Ct. 
448, 312 U.S. 710, 85 L.Ed. 1141— 
N. L. R. B. V. Highland Park Mfg. 
Co., C.C.A.4, 110 F.2d 632—Art 

Metals Const. Co. v. N. L. R. B., 
C.C.A.2, 110 F.2d 148. 

.'Refusal before agreement reached 
A refusal of employer to sign any 
agreement with union was an unfair 
labor practice, notwithstanding at 
time of refusal no agreement had 
been reached,-N. L. R. B. v. Regis- 
ter Pub. Co., C.C.A,9, 141 F.2d 15'6. 

.66. U.S.—N. L. R. B. v. Blanton Co., 
'C.C.A.8, 121 F.2d 664. 


57. Pa.—Pennsylvania Relations 
Board v. Camino, 47 Pa.Dist. & Co. 
1, 25 West.L.J. 64. 

58. N.T.—Abrams v. Allen, 74 N.E. 
2d 305, 297 N.Y. 62. 

59. U.S.—Atlas Underwear Co. v. 
N. L. R. B., C.C.A.6, 116 F.2d 1020. 

60. U.S.—N. L. R. B. V. Electric 
Vacuum Cleaner Co., 62 S.Ct. 846, 
315 U.S. 685, 86 L.Ed. 1120, rehear- 
ing denied 62 S.Ct. 1038, 316 U.S. 
708, 86 L.Ed. 1775—N. L. R. B. 
V. Somerset Shoe Co., C.C.A.1, 111 
F.2d 681—N. L. R. B. v. National 
Motor Bearing Co,, C.C.A.9, 105 F. 
2d '6'62—N. L. R. B. v. Lund, C.C.A. 
8, 103 F.2d 815. 

Assistance to union as unfair labor 
practice generally see supra § 28 
(62). 

61. U.S.—N. L. R. B. V. Cowell 
Portland Cernent Co,, C.'C.A.9, 148 
F.2d 237, certiorari denied 66 S.Ct. 
44, 326 U.S. 735, 90 L.Ed. 438— 
N. L. R. B. V. Stremel, C.C.A.10, 
141 F.2d 317. 

Discrimination with respect to hire 
or tenure of employment as unfair 
labor practice generally see supra 
S 28 (45) c. 


62. U.S.—N. L. R. B. V. National 
Motor Bearing Co., C.C.A.9, 106 
P.2d 652. 

Interference, restraint, or coercion 
as unfair labor practice generally 
see supra § 28 (45) a. 

63. U.S.—N. L. R. B. v. Cowell 
Portland Cernent Co.. C.C.A.9, 148 
P.2d 237, certiorari denied 66 S. 
Ct. 44, 326 U.S. '736, 90 L.Ed, 438. 

64. U.S.—N. L. R. B. v. Bradford 
Machine Tool Co., C.C.A.6, 138 F. 
2d 246. 

65. U.S.—Allis-Chalmers Mfg. Co. v. 
N. L. R. B., C.C.A.7, 162 F.2d 435 
—^Consolidated Aircraft Corp. v. N. 
L. R. B., 'C.C.A.9, 141 F.2d 785. 

Application to ‘War Xiabor Board 
(1) Employer’s application to War 
Labor Board for wage increase for 
most of his employees, including 
small group having a properly cer- 
tified bargaining representative 
which was not consulted by employ¬ 
er who disagreed with National La¬ 
bor Relations Board's decision ’ that 
such group was an appropriate bar¬ 
gaining unit, justified conclusion 
that under circumstances employer 
had engaged in an unfair labor prae- 
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on the question, by increasing So it 

is an unfair labor practice for an employer, in re¬ 
sponse to an offer of his employees, to induce them 
by the grant of wage increases to leave their Un¬ 
ion,and such practice is sufficient in itself to sup- 
port an order of the labor relations board to cease 
and desist.68 An employer who during a strike in¬ 
creases the salary of employees not striking but 
faiis to increase the salaries of those on strike has 
been held to be guilty of improper interference with 
the exercise of the employees’ right of self-organi- 
zation in violation of a state statute.®9 

It constitutes an unfair labor practice for an 
employer to reduce the wages of his employees be- 
cause of union activity,'^® to discourage any bar- 
gaining regarding wages,or to reduce wages or 
job classifications of men without Consulting a Un¬ 
ion with which he has entered into a collective bar- 
gaining contract relating to such matters.'^^ An em- 
ployer’s refusal in good faith to agree to a union’s 
interpretation of a collective bargaining contract en- 
titling the employees under certain circumstances to 
double time does not constitute an unfair labor prac- 
tice,'^® The termination of an arrangement volun-* 
tarily put into effect by the employer with respect 
to additional time off by employees does not neces- 
s^irily constitute an unfair labor practice.'^^ Under 


the Railway Labor Act no wage cut may be im- 
posed unless provisions of the statute are first 
obeyed.75 

Payroll deductions for union dues are not forbid- 
den if made impartially.*^® The act of the employer 
in continuing his former practice of making pay¬ 
roll deductions for union dues of all employees on 
request, whether members of the bargaining repre- 
sentative or of rival unions, is not an unfair labor 
practice,nor is it a refusal to bargain collectively 
with the bargaining representative.'^^ Where de,- 
ductions from wages were at the request of em¬ 
ployees, made by the employer and paid over to a 
union dominated by the employer, the liability of 
the employer to the employees, if any, can, accord- 
ing to one view, be based only on the theory that 
the employer is liable in ^damages for the tort of 
compelling the members to contribute through the 
coercion of an unfair labor practice,^^ and the em¬ 
ployer cannot be required by the National Labor Re¬ 
lations Board to reimburse the employees for such 
deductions®® even in a case involving a closed 
shop;®^ but there is authority holding that the 
checkoff provision of a closed shop contract in such 
case is an unfair labor practice requiring reimburse- 
ment by the employer for the wages deducted.82 
Checkoff orders signed by union members directing 


tice.—May Dept. Stores Co. v. N". 
L. R. B., 66 S.Ct. 203, 326 U.S. 376, 
90 L.Ed, 145, rehearing" deiiled 66 S. 
Gt. 468, 326 U.S. 811, 90 L.Ed. 495. 

(2) But omission of such group 
from employees who received in¬ 
creases would not have been con- 
sidered an unfair labor practice.— 
May Dept. Stores Co. v. N. L. R. B., 
supra. 

66. U.S.—N. L. R. B. v. May De¬ 
partment Stores Co., C.C.A.8, 146 
P.2d 66, modifled on other grounds 
66 S.Ct. 203, 326 U.S. 376, 90 L.Ed. 
145, rehearing denied 66 S.Ct 468, 
326 U.S. 811, 90 L.Ed. 49'5. 

67. U.S.—Medo Photo Supply Cor¬ 
poration V. N. L. R. B., 64 S.Ct. 
830, 321 U.S. '6-78, 88 L.Ed. 1007. 

68. U.S.—Medo Photo Supply Cor¬ 
poration V. N. L. B. B., supra. 

Prevention and redress of unfair la¬ 
bor practices by labor relations 
board generally see infra § 28 
(64). 

69. Pa.—In re Ewart,' 42 Pa.Dist. & 
Co. 307. 

70. U.S.—-Allis-Chalmers Mfg. Co. v. 
isr. L. R. B., C.C.A.7, 162 P.2d 436. 

neason for nile 

The employer thereby necessarily 
discourages membership in the labor 
organization involved.—Allis-Chal- 
mers Mfg. Co. v. N. L, R. B., supra, ' 


71. U.S.—K. L. R. B. V. Whittier 
Mills Co., C.C.A.6, 111 F.2d 474. 

Beason for nile 

Such conduct constitutes a refusal 
to bargain regarding wages within 
the meaning of the National Labor 
Relations Act making it an unfair 
labor practice for an employer to 
refuse to bargain with the repre- 
sentative of the employees.—N. L. R. 
B. V. Whittier Mills Co., supra. 

72. U.S.—Consolidated A i r c r a f t 
Corp. V. N. L. R. B., C.C.A.9, 141 
F.2d 785. 

73. U.S.—Consolidated Aircraft Cor¬ 
poration v. N. L. R. B., supra. 

74. U.S.—N. L. R. B. v. Palm Beach 
Broadeasting Corp., C.C.A.6, 155 F. 
2d 805. 

75. U.S.—In re Chicago North Shore 
& M. R. Co., C.C.A.I11., 147 F.2d 
723, certiorari denied Brotherhood 
of Locomotive Firemen and En- 
ginemen v. Chicago, N, S. & M. R. 
Co., 6'5 S.Ct. 1089, 325 U.S. 852, 89 
L.Ed. 1973. 

76. U.S.—Hughes Tool Co. v. N. L. 
R. B., C.C.A.6, 147 F.2d 69, 158 A. 
L.R. 11615. 

77. U.S.—Hughes Tool Ca. v. N. L. 
R. B., supra. 

78. U.S.—^Hughes Tool Co. v. N. L. 
R. B., supra. 

79. U.S.—^N. L. R. B. v. Continental 
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on 'Co., C.C.A.10, 121 F.2d 120— 
N. L. R. B. V. West Kentucky Coal 
Co., C.C.A.6, 116 F.2d 816—West¬ 
ern Union Telegraph Co. v. N. L. 
R. B., C.C.A.2, 113 P.2d 992. 

80 . U.S.—N. L. R. B. V. Southwest- 
ern Greyhound Lines, C.C.A.8, 126. 
P.2d 883—Reliance Mfg. Co. v. N. 
L. R. B., C.C.A.7, 125 F.2d 311— 
N. L. R. B. V. U. S. Truck Co., C.C. 

. A.6, 124 F.2d 887—N. L. R. B. v. 
Continental Oil Co., C.C.A.10, 121 
P.2d 120—Corning Glass Works v. 
N. L. R. B., C.C.A.2, 118 P.2d 625— 

A, E. Staley Mfg. Co. v. N. L. R. 

B. , aC.A.7, 117 P.2d 868. 

81 . U.S.—N. L. R. B. V. West Ken¬ 
tucky Coal Co., C.C.A.6, 116 P.2d 
816—N. L. R. B. V. J. Greenebaum 
Tanning Co., C.C.A.7, 110 P.2d 984. 

€heck.off on association’s demand. 

Where check-off from wages as 
method of collecting dues for em¬ 
ployees’ association was conceded 
only on association’s demand, and 
employees prefering to pay dues di- 
rect were relieved from checkoff, or¬ 
der requiring employer to reimburse 
employees was improper, notwith- 
standing company interference in 
formation of the association.—Kan- 
sas City Power & Light Co. v. N. L. 
R. B., C.C.A.8, 111 F.2d 340. 

82 . U.S,—^Virginia Electric & Power 
Co. V. N. L. R. B., C.C.A.4, 132 P, 
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the employer to deduct from wages union dues and. 
assessments do not violate constitutional or statu- 
tory requirements that wages be paid in money.^s 

§ 28(63). Unfair Labor Practices of Employ- 
ees, Labor Organizations, or 
Their Agents 

Under some statutes It Is an unfair labor practice 


for employees or labor organizations or their agents to 
perform specifled acts. 

Under some statutes it is an unfair labor practice 
for employees or labor organizations or their agents 
to perform specified forbidden acts.®^ Thus un¬ 
der some statutes picketing, boycotting, or the like, 
under conditions described in the statute, is made 
an unfair labor practice.Such statutes do not 
forbid picketing but merely attempt to regulate it 


2<i 390, afiirmed 63 S.Ct. 1214, 319 
U.S. 633, 87 L.Ed. 1568, rehearing 
denied 64 S.Ct. 27, 320 U.S. 809, 
88 L.Ed. 489. 

83. Ky.—Braddom v. Three Point 
Ooal Corporation, 157 S.W.2d 349, 
288 Ky. 734. 

84. Keld unfair la'bor practice 

(1) Actions of labor union which 
has called a strike of the employees 
of an eating establishment in caus- 
ing slovenly and unkempt persons to 
invade the establishment at the bus- 
iest time of day and occupy all seats 
to the exclusion of regular patrons, 
and in causing the proprietors false- 
ly to be arrested on criminal charg- 
es.—In re Ewart, 42 Pa.Dist. & Co. 
307. 

(2) Palsely asserting that an em¬ 
ployer is unfair to organized labor.— 
Wisconsin Employment Relations 
Board v. Milk & Ice Cream Drivers 
& Dairy Employees Union, Local No. 
226, 299 N.W. 31, 238 Wis. 3'79, cer¬ 
tiorari denied Milk & Ice Cream 
Drivers and Dairy Employees Union, 
Local No. 225 v. Wisconsin Employ¬ 
ment Relations Board, 62 S.Ct. 1035, 
316 U.S. 668, 86 L.Ed. 1744. 

(3) Inducing an employer to sign 
a collective bargaining contract re- 
quiring employees to be members of, 
or to obtain and pay for, -work per- 
mits from the union as a condition 
of further employment.—Interna¬ 
tional Union, United Automobile Air- 
craft & Agricultural Implement 
Workers of America v. Wisconsin 
Employment Relations Board, 15 N. 
W.2d ^73, 245 Wis. 417, certiorari 
dismissed 6'5 S.Ct. 685, 324 U.S. 884, 
89 L.Ed. 1438. 

(4) Inducing an employer to dis- 
charge an employee pursuant to a 
collective bargaining contract.—In¬ 
ternational Union, United Automo¬ 
bile, Aircraft & Agricultural Imple¬ 
ment Workers of America v. Wis¬ 
consin Employment Relations Board, 
14 N.W.2d 872, 245 Wis. 417, follow- 
ed in 14 N.W.2d 882, 245 Wis. 439. 
rehearing denied 15 N.W.2d 873, 245 
Wis. 417, certiorari dismissed 65 S. 
Ct. 685, 324 U.S. 844, 89 L.Ed. 1434. 

(5) Temporary - quitting of work 
by employees to attend union meet- 
ings with intent to resume work at 
the commencement of the next shift 
while the employer and union ofQ- 


cials were attempting to negotiate 
a new union contract, under statute 
making it an unfair labor practice 
for employees individually or in 
concert with others to engage in any 
concerted eftort to interfere with 
production except by leaving the 
premises in an orderly manner for 
the purpose of going on strike.— 
Amalgamated Local No. 806 of Unit¬ 
ed Auto. Workers of America v. Wis¬ 
consin Employment Relations Board, 
27 N.W.2d 885, 250 Wis. 6'70—Inter¬ 
national Union U. A. W. A. A. F. of 
L., Local 232 v. Wisconsin Employ¬ 
ment Relations Board, 27 N.W.2d 
875, 250 Wis. 550. 

(6) Walking out and refraining 
from work by employees, and not 
appearing for work for purpose of 
exerting economic pressure were 
within provision making engaging in 
overt act concomitant of a strike an 
unfair labor practice unless the ma¬ 
jori ty in collective bargaining unit 
of the employees of an employer 
against whom such acts are primari- 
ly directed, has voted by a secret 
ballot to call a strike, at least where 
there has been no such vote.—Inter¬ 
national Union, U. A. W. A. A. P. of 
L., Local 232, v. Wisconsin Employ¬ 
ment Relations Board, supra. 

85. Held unfair labor practice 

(1) Picketing done at places of 
business of dairy company's custom- 
ers to advertise that company and 
its employees were unfair to organ¬ 
ized labor.—^Wisconsin Employment 
Relations Board v. Milk & Ice Cream 
Drivers & Dairy Employees Union, 
Local No. 225, 299 N.W. 31, 238 Wis. 
379, certiorari denied Milk & Ice 
Cream Drivers and Dairy Employees 
Union Local No. 225 v. Wisconsin 
Employment Relations Board, 62 S. 
Ct. 1035, 316 U.S. 668, 86 L.Ed. 1744. 

(2) Picketing carried on to en- 
force union’s demand that dairy 
company enter into an all-union con¬ 
tract although free from violence, 
where under statute company could 
not enter into such a contract un¬ 
less three-fourths of its employees 
constituting a collective bargaining 
union voted therefor.—^Wisconsin 
Employment Relations Board v. 
Milk & Ice Cream Drivers & Dairy 
Employees Union, Local No. 225, 299 
N.W. 31, 238 Wis. 379, certiorari de- 
nied Milk & Ice Cream Drivers & 
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Dairy Employees Union, Local No. 
225, V. Wisconsin Employment Rela¬ 
tions Board, 62 S.Ct. 1035, 316 U.S. 
668, 86 L.Ed. 1744. 

Held not unfair labor practice 

Where union had been duly rec- 
ognized as exclusive bargaining rep- 
resentative of workers, and no ap- 
propriate action had been taken to 
terminate such relation, banner used 
by union in picketing employer 
which stated that employer had no 
contract with union and which re- 
quested public to refrain from pat- 
ronizing employer did not constitute 
fraudulent advertising, and hence 
cease and desist order was improp- 
er, in absence of any evidence of in- 
terference with ingress to, or egress 
from, employer’s premises or other 
oppressive misconduct in connection 
with the picketing.—^Wisconsin Em- 
ployment Relations Board v. Inter¬ 
national Ass'n of Bridge, Structural 
and Ornamental Iron Workers and 
Shopmen's Local No. 471, 6 N.W.2d 
339, 241 Wis. 286, 144 A.L.R. 430. 

Application of particular provisious 

(1) The provisions of statute de- 
claring it to be an unfair labor prac¬ 
tice for an employee, individually 
or in concert with others, to coop¬ 
erate in engaging in picketing or any 
other overt act concomitant of a 
strike unless a majority in a collec¬ 
tive bargaining unit of employees of 
employer against whom such acts 
are directed have voted to call a 
strike do not apply to an individual 
and do not forbid an employee to 
quit his employment individually or 
in concert with others or forbid an 
employee, singly or in concert with 
others. from bringing about a vote 
by a collective bargaining unit as to 
whether there shall be a strike, and 
the provisions have no application 
except in case of an unauthorized 
strike.—Hotel and Restaurant Em¬ 
ployees’ International Alliance, Lo¬ 
cal No. 122 V. Wisconsin Employ¬ 
ment Relations Board, 294 N.W. 632, 
236 Wis. 329, rehearing denied 295 
N.W. 634, 23 6 Wis. 329, afiirmed 62 
S.Ct. 70'6, 315 U.S. 437, 86 L.Ed. 946. 

(2) If employees constituting a 
minority of a collective bargaining 
unit withdraw from employment, ei- 
ther singly or in concert, such em¬ 
ployees are not guilty of an unfair 
labor practice within the statute; 
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and to provide under what conditions picketing may 
be carried on by striking employees,^® and one who 
violates the provisions of the statute has been held 
not to be guilty of a misdemeanor but his act is 
merely an unfair labor practice.^'^ The picketing 
referred to in the statute is that kind of picketing 
with which the state has power to deal as a part 
of the power to preserve the peace and protect the 
privacy, lives, and property of its residents.SS The 
failure of congress to define unfair labor practices 
of employees does not license employees, in the en- 
forcement of their demands in a labor dispute, to 
commit acts of violence or coercion, or to do other 
things declared by the state statute to be unfair la¬ 
bor practices.SS 

§ 28(64). Prevention and Redress 

a. By National Labor Relations Board 

b. By state boards or agencies 

.a. By National Labor Belations Board 

The National Labor Relations Board has power un¬ 


der the National Labor Relations Act to decide whether 
any unfair labor practices have been committed and 
to determine how they shall be corrected as well as 
to prevent any person from engaging In any unfair la¬ 
bor practice affecting interstate or foreign commerce. 

Under the provisions of the National Labor Re¬ 
lations Act, the National Labor Relations Board has 
initial power, which, prior to the amendment of the 
Act in 1947, was exclusive, to decide whether any 
unfair labor practices have been committed and to 
determine how they shall be corrected,as well as 
to prevent any person from engaging in any unfair 
labor practice affecting interstate or foreign com¬ 
merce, rather than merely to restrain the method 
by which such a practice is carried on in a particu- 
lar case, 2 and this power may not be affected by 
any other means of adjustment or prevention that 
has been or may be established by agreement, law, 
or otherwise.93 This does not empowcr the board 
to deal with or to issue orders concerning unfair 
labor practices in general,^^ but extends only to un¬ 
fair labor practices affecting commerce.®^ The 


but If they attempt to coerce em- 
ployer by concerted picketing, & boy- 
cott, or by any other similar overt 
act concomitant of a strike, they 
will be guilty of an unfair labor 
practice.—Hotel and Restaurant Em¬ 
ployees’ International Alllance, Lo- 
cal No. 122 V. 'Wisconsin Employ- 
ment Relations Board, supra. 

86. Wls.—^Hotel and Restaurant 

Employees’ International Alllance, 
Local No. 122, V. Wisconsin Em- 
ployment Relations Board, supra. 

87. Wis.—Hotel and Restaurant 

Employees’ International Alllance, 
Local No. 122 v. Wisconsin Em- 
ployment Relations Board, supra. 

88. Wis.—Hotel and Restaurant 

Employees’ International Alliance, 
Local No. 122 v. Wisconsin Em- 
ployment Relations Board, supra. 

89. Wis.—^Allen-Bradley Local No. 
1111, United Electrical, Radio & 
Machine Workers of America v. 
Wisconsin Employment Relations 
Board, 295 N.W. 791, 237 Wis. 164, 
affirmed 62 S.Ct. 820, 316 U.S. 740, 
86 L.Ed. 11'54. 

90. U.S.—United Brock & Clay 
Workers of America v. Robinson 
Clay Product Co., D.C.Ohio, 64 P. 
Supp. 872. 

91. U.S.—May Dept. Stores Co. v. N. 
L. R. B., 66 S.Ct. 203, 326 U.S. 376, 
90 L.Ed. 145, rehearing denied 66 
S.Ct. 468, 326 U.S. 811, 90 L.Ed. 
i495—J. I. Case Co. v. N. L. R. B., 
64 S.Ct. 576, 321 U.S. 332, 88 L.Ed. 
762—^Amalgamated Utility Work¬ 
ers V. Consolidated Edison Co., 60 
S.Ct. 561, 809 U.S. 261, 84 L.Ed. 
738—N. L. R. B. v. Federal Engi- 
neering Co., C.G.A.6, 163 F.2d 233, 


rehearing denied 156 F.2d 17—N. 
L. R. B. V. Alloy Oast Steel Co., C. 
C.A.'6. 117 F.2d 302—N. L. R. B. 
V. National Motor Bearing Co., C. 
C.A.9, 105 P.2d 652—N. L. R. B. 
V. Washington, Virginia & Mary- 
land Coach Co., C.C.A.4, 8'5 F.2d 
990, affirmed Washington, Virginia 
& Maryland Coach Corporation v. 
N. L. R. B., 67 S.Ct. 648, 301 U.S. 
142, 81 L.Ed. 965—The Saccarrap- 
pa, D.C.S.C., 21 P.Supp. 417. 

Cal.—James v. Marinship Corp., 166 
P.2d 329, 26 Cal.2d 721, 160 A.L.R. 
900. 

N.T.—Devon Knitwear Co. v. Levin- 
son, 19 N.T.S.2d 102, 173 Misc. 779. 
Wis.—Allen-Bradley Local No. 1111, 
United Electrical, Radio & Ma¬ 
chine Workers of America v. Wis¬ 
consin Employment Relations 
Board, 296 N.W. 791, 23'7 Wis. 164, 
affirmed 62 S.Ct. 820, 316 U.S. 740, 
86 L.Ed. 1154. 

“Unfair labor practices fall within 
the scope of the Act and the juris- 
diction of the Board not because 
they have led or have tended to lead 
to labor strife in a particular in- 
stance, but by reason of the fact 
that long and painful experience 
teaches that in the generality of 
cases they do lead to such strife.”— 
N. L. R. B. V. Alloy Cast Steel Co., 
C.C.A.6, 117 P.2d 302, 303. 

Practices affecting* commerce 

The board has authority to ascer- 
tain whether proscribed practices 
would in particular situations ad- 
versely afCect commerce when judg- 
ed by the full reach of the consti- 
tutional power of congress.—Polish 
Nat. Alliance of U. S. v. N. L. R. B., 
64 S.Ct. 1196, 322 U.S. 648, 88 L.Ed. 
1509, ^ 


'S>9. U.S.—N. L. R. B. v. National 
Motor Bearing Co., C.C.A.9, 105 P. 
2d 6'52. 

93. U.S.—J. L Case Co. v. N. L. R. 
B., 64 S.Ct. 576, 321 U.S. 332, 88 
L.Ed. 762—Amalgamated Utility 
Workers v. Consolidated Edison 
Co., 60 S.Ct. 561, 809 U.S. 261, 84 
L.Ed. 738—N. L. R. B. v. Walt 
Disney Productions, C.C.A.9, 146 
P.2d 44, certiorari denied 65 S. 
Ct. 1026, 324 U.S. 877, 89 L.Ed. 
1429—The Saccarrappa, D.C.S.C., 
21 P.Supp. 417. 

Wis.—Allen-Bradley Local No. 1111, 
United Electrical, Radio & Ma¬ 
chine Workers of America v. Wis¬ 
consin Employment Relations 
Board, 295 N.W. 791, 237 Wis. 164, 
affirmed 62 S.Ct. 820, 315 U.S. 740, 
86 L.Ed. 1154. 

Effect of agreement or other litiga- 
tion on administrative proceedings 
generally see infra § 28 (70). 
Arbltration agreement 
The fact that employer’s collective 
bargaining agreement with union 
contained a grievance and arbitra- 
tion procedure for settlement of dis¬ 
putes did not preclude the board 
from taking jurisdiction in proceed¬ 
ings to determine whether em- 
ployee's discharge was because of 
Union actirities.—N. L. R. B. v. Walt 
Disney Productions, C.C.A.9, 146 P. 
2d 44, certiorari denied 66 S.Ct. 1026, 
324 U.S. 877, 89 L.Ed. 1429. 

94. U.S.—N. L. R. B. v. Idaho-Mary- 
land Mines Corporation, C.C.A.9, 98 
P.2d 129. 
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95. U.S.—N. L. K. B. v. Idaho-Mary- 

land Mines Corporation, supra. 
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power of the board includes the power to determine 
and prevent the employer from dominating, or inter- 
fering with the employees’ right of self-organiza- 
tion.®® The power or duty of the board extends to 
the prevention of the enjoyment of any advantage 
which the employer has gained by a violation of the 
statute,97 and the board may determine whether any 
prior unfair labor practice has been committed and 
how the effect of the prior practice may be correct- 
ed,9^ and bar the resumption of such practice.99 

The jurisdiction of the board to prevent such 
practices is very broad,i and the exercise of this 
jurisdiction in any particular case is discretionary 
with the board ;2 but the jurisdiction is not to be 
exercised unless the unfair practice complained of 
interferes so substantially with public rights created 
by the act as to require its restraint in the public 
interest.3 

Prior to the Labor Management Relations Act of 
1947, otherwise known as the Taft-Hartley Act, § 


8 (b), which amended the original act, and made it 
applicable to unfair labor practices on the part of 
a labor organization or its agents, it was held that 
the board's power of prevention applied only to un¬ 
fair labor practices by employers which interfered 
with, restrained, or coerced employees in the ex¬ 
ercise of their rights guaranteed by the act,^ and 
did not give the board jurisdiction to prevent acts 
of employees^ or of members of a labor union,6 and 
that if there was wrongdoing on both sides the 
board could prevent the employer wrongdoing pro- 
hibited by the act, even though it could not reach 
the other wrongdoing.7 

b. By State Boards or Agencies 

state boards have Jurisdiction to enforce an unfair 
labor practice provision of a state statute unless the 
national board has taken jurisdiction or untii it does so, 

A. state board has jurisdiction to enforce an un¬ 
fair labor practice provision of a state statute iden- 
tical with the provision of the national statute un¬ 
less the National Labor Relations Board has taken 


Trnfair practice affectiugf commerce 

(1) With respect to jurisdiction of 
board, newspaper publisher’s unfair 
labor practices in discharg-ing union 
employees because of strike, which 
directly resulted in cessation of in¬ 
terstate shipments of newspapers 
and materials and machinery used in 
publication thereof, directly affected 
interstate commerce within National 
Labor Relations Act, although publi¬ 
cation of newspaper was intra-state 
activity.—N. L. R. B. v. Hearst, C.C. 

A.9, 102 F.2d 658. 

(2) Where parties stipulated that 
employer between speclfied dates en- 
-gaged in commerce, board could 
properly infer that commerce would 
not cease in following month and 
could assume jurisdiction over un¬ 
fair labor practices beginning in 
such month.—N. L. R. B. v. J. G. 
Boswell Co., C.C.A.9, 136 F.2d 585. 

96. U.S.—H. J. Heinz Oo. v. N. L. 

R. B., 61 S.Ct. 320, 311 U.S. 614, 

85 L.Ed. 309. 

Interferesioe by supervising em¬ 
ployees 

Nolwithstanding supervising em¬ 
ployees apparently have no direct 
authority from their employer to 
participate in the organization ac- 
tivities of the employees so as to 
prejudice their rights of self-organ- 
ization, the employer is subject to 
the board’s power to prevent any 
repetition of such activities of the 
supervising employees and to re¬ 
move the consequences of them on 
the other employees" rights of self- 
organization, to the same extent as 
though the employer had directed 
the supervising employees' acts.— 
H. J. Heinz Co. v. N. L. R. B., supra. 

56 C. J.S.-16 


Determlnatlon 

Whether employer dominatlon or 
interference with employees' organ¬ 
ization was present was question for 
the National Labor Relations Board 
to determine from the facts and rea- 
sonable inferences.—^Western Elee. 
Co. V. N. L. R. B., C.C.A.4, 147 F.2d 
519, certiorari denied 65 S.Ct. 1014, 
324 U.S. 870, 89 L.Ed. 1424—Point 
Breeze Employees Ass'n v. N. L. R. 

B., C.C.A.4, 147 F.2d 519, certiorari 
denied 6'6 S.Ct. 1016, 324 U.S. 870, 
89 L.Ed. 1425. 

97. U.S.—^National Licorice Co. v. 
N. L. R. B., 60 S.Ct. 669, 309 U.S. 
3'50. 84 L.Ed. 79,9. 

96. U.S,—N. L. R. B. v. Link-Belt 

Co., 61 S.Ct. 358, 311 U.S. 584, 85 
L.Ed. 368—International Ass'n of 
Machinists, Tool and Die Makers 
Lodge No. 35, v. N. L. R. B., App. 
D.C., 61 S.Ct. 83. 311 U.S. 7.2, 85 L. 
Ed, 50, rehearing denied 61 S.Ct. 
314, 311 U.S. '729, 85 L.Ed. 474— 
United Brick <& Clay Workers of 
America v. Robinson Clay Product 
Co., D.C.Ohio, 64 F.Supp. 872. 

99. U.S.—Eegle-Picher Mining & 
Smelting Co. v. N. L. R. B., G.C.A. 
8, 119 P.2d 903. 

1. U.S.—N. L. R. B. V. Newark 
Morning Ledger Co„ C.C.A.3, 120 
P.2d 262, 137 A.L.R. 849, certiorari 
denied Newark Morning Ledger Co, 
V. N. L. R. B., 62 S.Ct. 363, 314 U. 

S. 693, 86 L.Ed, 654. 

2. U.S.—N. L. R. B. V. Newark 
Morning Ledger Co., C.C.A.3, 120 
F.2d 262, 137 A.L.R. 849, certiorari 
denied Newark Morning Ledger 
Co. V. N. L. R. B., 62 S.Ct. 363, 314 
U.S. 693, 86 L.Ed. 554. 
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3. U.S.—N. L. R. B. V. Newark 
Morning Ledger Co., C.C.A.3, 120 
F.2d 262, 137 A.L.R, 849, certiorari 
denied Newark Morning Ledger Co, 
V. N. L. R. B., 62 S.Ct. 363, 314 U. 
S. 693, 86 L.Ed. 654. 

4. U.S.—N. L. R. B. V. Indiana & 
Michigan Elee. Co., 63 S.Ct. 394, 
318 U.S. 9, 8'7 L.Ed. 579—N. L. R. 

B. V. Newark Morning Ledger Co., 

C. C.A.3, 120 F.2d 262, 137 A.L.R, 
849, certiorari denied Newark 
Morning Ledger Co. v. N. L. R. B., 
62 S.Ct. 363, 314 U.S.’693, 86 L.Ed, 
654. 

Cal.—James v. Marinship Corp., 155 
, P.2d 329, 25 Oal.2d 721, 160 A.L.R. 
900. 

The board is uot made elther 
guardian or niler over employees, 
but is only empowered to deliver 
them from restraint at hands of the 
employer.—E. I. Du Pont De Ne¬ 
mours & Co. V. N. L. R. B., C.C.A.4, 
116 P.2d 388, certiorari denied N, 
L. R. B. V. B. I. Dupont de Nemours 
& Co., 61 S.Ct. 959, 313 U.S. 571, 86 
L.Ed. 1529—Association of Chemical 
Employees at Belle Works of E. I. 
Du Pont De Nemours & Co. v. N. L. 
R. B., C.C.A.4, 116 P.2d 388, certio¬ 
rari denied N. L. R. B. v. Associa¬ 
tion of Chemical Employees at Belle 
Works of E. I, Du Pont de Nemours 
& Co., 61 S.Ct. 969, 313 U.S. 571, 85 
L.Ed. 1529. 

5« Cal.—James v. Marinship Corp-, 
155 P.2d 329, 26 Cal.2d 721, 160 A. 
L.R. 900. 

6. 'Cal.—James v. Marinship Corp., 
supra. 

7. U.S.—N. L. R. B. V. Indiana & 
Michigan Elee. Co., 63 S.Ct. 394, 
318 U.S. 9, 87 L.Ed. 6'79. 
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jurisdiction or tintil it does so,® and the fact that 
the national board assumed jurisdiction to supervise 
an election at which the employees chose the union 
as their bargaining agent does not deprive the state 
board of its jurisdiction.^ So it has been held that 
the state board has jurisdiction under state statutes 
to prevent and redress unfair labor practices,^^ but, 
under some statutes, not to determine whether such 
practices exist in a particular case.^i Where, how- 
ever, the national board takes jurisdiction, the ju¬ 


risdiction of the state board is ousted notwithstand- 
ing the identity in language of the two acts,i2 and 
the determination made by the national board is 
controlling.i3 Furthermore, where the state stat¬ 
ute expressly prohibits the state board from dealing 
with any unfair labor practice subject to the na¬ 
tional act, the state board has been held to have no 
authority with respect to any such unfair labor 
practice whether or not the national board has tak- 
en any action.i^ 


4. Labor Relations Boabbs 


§ 28(65). In General 

A labop relations board, created by the varlous la¬ 
bor relations acts, is generally an administrative, fact- 
finding board or tribunal, with inqulsltorial powers of 
a quasi-judiciai character, It acts as a public agency 
In the interest of the public. 


The adjustment of labor disputes, or settlement 
of other matters, arising under the various labor 
relations statutes, is usually vested in a labor rela¬ 
tions board of an administrative nature.^^ Such a 
board is generally regarded as a fact-finding board 


S. Wis.—International Union, Unit¬ 
ed Automobile, Aircraft & Agri- 
cultural Implement Workers of 
America v. "Wisconsin Employment 
Relations Board, 14 N.W.2d 872, 
245 Wis. 417, followed in 14 N.W. 
2d 882, 246 Wis. 439, and rehear- 
'ing denied 15 N.W.2d 873, 245 Wis. 
417, certiorari dismissed 65 S.Ct. 
686, 324 U.S. 884, 89 L.Ed. 1434— 
Allen-Bradley Local No, 1111, 
United Electrical, Radio & Ma- 
ohine Workers of America v. Wis- 
consin Employment Relations 
Board, 295 N.W. 791, 23'7 Wis. 164, 
affirmed 62 S.Ct. 820, 315 U.S. 740, 
86 L.Ed. 1154—Wisconsin Labor 
Relations Board v. Fred Rueping 
Leather Co., 279 N.W. 573, 228 

Wis. 473, 117 A.L.R. 398. 

S. Wis.—^Christoffel v, Wisconsin 
Employment Relations Board, 10 
N.W.2d 197, 243 Wis. 132. 
tBeasou for rule 

In supervising- the election the na¬ 
tional board did not take jurisdic¬ 
tion of any unfair labor practice 
■controversy; the proceeding was not 
.adverse.—International Union, Unit¬ 
ed Automobile, Aircraft & Agricul- 
tural Implement Workers of Ameri- 
■ca V. Wisconsin Employment Rela¬ 
tions Board, 14 N.W.2d 872, 245 Wis. 
417, followed in 14 N.W.2d 882, 24'6 
Wis. 439, and rehearing denied 1'5 N. 
W.2d 873, 245 Wis. 417, certiorari 
dismissed 65 S.Ct. 685, 324 U.S. 884, 
89 L.Ed. 1434. 

10. N.T.—New York State Labor 
Relations Board v. Holland Laun- 
dry, 42 N.Y.S.2d 183, 180 Misc. 
1031, reargument denied In re New 
York State Labor Relations Board, 
46 N.Y.S.2d '624, 180 Misc. 1031, 
appeal dismissed 49 N.Y.S.2d 411, 
268 App.Div. 827, reversed on oth¬ 
er grounds 63 N.E.2d 68, 294 N.Y. 
480, 161 A.L.R. 802, reargument de¬ 
nied 64 N.E.2d 278, 295 N.Y. 668— 


Domanick v. Triboro Coach Corpo¬ 
ration, 18 N.Y.S.2d 960, T73 Misc. 
911, reversed on other grounds 20 
N.Y.S.2d 306, 259 App.Div. 657. 
Pa.—In re Lehrman, Com.Pl., 62 
Dauph.Co. 1—Manko v. Kahn, Com. 
PL, 93 Pittsb.Leg.J. 477. 

Wis.—Public Service Employees' Un¬ 
ion V. Wisconsin Employment Re¬ 
lations Board, 16 N.W.2d 823, 246 
Wis. 190. 

IiOss of statutory ‘benefi.ts 
Where a person pursues a oourse 
of conduct which under the state 
statute amounts to an unfair labor 
practice, such person is subject to 
statute under which he may, on com- 
plaint, be brought before the state 
board, and, when found guilty of an 
unfair labor practice, he loses bene¬ 
fit of statute prescribing what acts 
shall be legal in conduct of a labor 
dispute and is remitted to his rights 
under conslitution, other statutes, 
and common law.—Hotel and Res¬ 
taurant Employees’ International Al- 
liance, Local No. 122 v. Wisconsin 
Employment Relations Board, 204 N. 
W. 632, 236 Wis. 329, rehearing de¬ 
nied 295 N.W. 634, 236 Wis. 329, af- 
flrmed 62 S.Ct 706, 315 U.S. 437, 86 
L.Ed. 946. 

Employer exigag'ed l;a. intra-state 
commerce 

In proceeding before state board 
against employer because of unfair 
practices where employer admitted 
that it was engaged in intra-sLate 
commerce, the board had jurisdic¬ 
tion to hear the matter and to make 
cease and desist order if there was 
sufficient evidence of acts of defend¬ 
ant which would affect intra-state 
commerce.—Teamsters Local Union 
No. 222 V. Strevell-Paterson Hard¬ 
ware Co., Utah, 174 P.2d 164. 

11. N.Y.—^New York State Labor 
Rela¬tions Board v. Holland Laun- 
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dry, 42 K.T.S.2d 183, 180 Misc. 
1031, reargument denied In re New 
York State Labor Relations Board, 
46 N.Y.S.2d 1524, 180 Misc. 1031, ap¬ 
peal dismissed 49 N.Y.S.2d 411, 
268 App.Div. 827, reversed o oth¬ 
er grounds 63 N.E.2d 68, 294 N.Y. 
480, 161 A.L.R. 802, reargument 
denied 64 N.B.2d 278, 295 N.Y. 668. 

12. Wis.—Allen-Bradley Local No. 
1111, United Electrical, Radio & 
Machine Workers of America v. 
Wisconsin Employment Relations 
Board, 296 N.W. 791, 237 Wis. 164, 
affirmed 62 S.Ct. 820, 315 U.S. 740, 
86 L.Ed. 1164. 

13. Wis.—Allen-Bradley Local No. 
1111, United Electrical, Radio & 
Machine Workers of America v. 
Wisconsin Employment Relations 
Board, supra. 

14. Mass.—Hathaway Bakeries v. 
Labor Relations Commission, 65 N. 
E.2d 254, 316 Mass. 136. 

15. U.S.—Virginian Ry. Co. v. Sys¬ 
tem Pederation No. 40, Va., 57 S. 
Ct. 592, 300 U.S. 615, 81 L.Ed. 789 
—General Committee of Adjust¬ 
ment of Brotherhood of Locomo- 
tive Engineers for Pacific Lines 
of Southern Pac. Co. v. Southern 
Pac. Co., C.C.A.Cal., 132 F.2d 194, 
reversed on other grounds 64 S.Ct. 
142, 320 U.S. 338, 88 L.Ed. 86. 

N.Y.—Domanick v. Triboro Coach 
Corporation, 18 N.Y.S.2d 650. 
Board is creature of statute 
Utah.—Purbreeders Agricultural Co¬ 
operative V. Wiesley, 132 P.2d 
384, 102 Utah 601. 

State labor relations board or com- 
suissioner, empowered to hear and 
determine labor disputes, is purely 
an administrative officer with state- 
wide authority.—Collier & Wallis v. 
Astor, 70 P.2d 171, 9 Cal.2d 202. 
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or tribunal, with inquisitorial power? in labor con- 
troversies.l® It is generally regarded as quasi-ju- 
dicial in character,^7 without judicial power as 

a court, in a striet sense.^^ It is a public agency 
acting in the public interest, to protect the public 
from unfair labor practices described in the act.19 

The National Labor Relations Board, as created 
by the National Labor Relations Act of July Sth, 
1935, c 372 § 3, 29 U.S.C.A. § 153 et seq, is a “pub¬ 
lic agency,’’^^ with judicial, as well as administra¬ 
tive, functions,2i and as such is responsible, within 
the limits of the powers granted to it, for the per- 
formance of its public functions in the public inter- 
est.22 Since the purpose of the act is to eliminate 
obstructions to commerce, the board must also be 


§ 28(65) 

treated as having a constitutional function.23 It is 
an entity distinet from its members,^^ and has a 
seal;25 and, although not expressly made a Corpo¬ 
ration,it is a body corporate with capacity to be 
party plaintiff or defendant in federal courts, in so* 
far as the act gives the right of suit.2'7 

The function of the National Labor Relations 
Board is to administer the National Labor Relations 
Act,28 and to effectuate the declared policy of such 
act;29 but this does not mean that the board may' 
wholly ignore other and equally important congreS' 
sional objectives.^o Its powers may be asserted or 
invoked only where there is a public right to be pro- 
tected,3i such as to secure to employees their rights 
under the act and to remove the effects of any un^ 


le. U.S.—N. L. R. B. V. Bell 011 
& Gas Co., C.C.A.5, 98 P.2d 870. 
Mass.—Jordan Marsh Co. v.' Labor 
Relations Commission, 45 ]Sr.E.2d 
925, 312 Mass. 597. 

Pa.—Pennsylvania Labor Relations 
Board v. Kaufmann Department 
Stores, 29 A.2d 90, 345 Pa. 398. 
Utah.—Building Service Employees 
Local No. 69 v. Newhouse Realty 
Co., 96 P.2d 607, 97 Utah 562. 

17. U.S.—Thompson Products v. N. 
L. R, B., C.C.A., 133 F.2d 637— 
N. L. R.'B. V. Bell Oil & Gas Co., 
C.C.A., 98 P.2d 870, denying re- 
hearinff 98 E.2d 406—Bradley 
Lumber Co. of Arkansas v. Na¬ 
tional Labor Relations Board, C. 
C.A.La., 84 F.2d 97, certiorari de- 
nied 67 S.Ct. 21, 299 U.S. 559, 81 
L.Ed. 411—Cook V. Des Molnes Un¬ 
ion Ry. Co., D.C.Iowa, 16 F.Supp. 
810. 

N.T.—New York State Labor Rela¬ 
tions Bd. V. Greif Realty Corp., 
70 N.T.S.2d 288, 188 Misc. 549, 
reversed on other grounds 71 N.Y. 
S.2d 91, 272 App.Div. 928—New 
York State Labor Relations Board 
V. Holland Laundry, 42 N.Y.S.2d 
183, 180 Misc. 1031, reargument 
denied In re New York State La¬ 
bor Relations Board, 46 N.Y.S.2d 
624, 180 Misc. 1031, appeal dis- 
missed 49 N.Y.S.2d 411, 268 App. 
Div. 827, reversed on other 
grounds 63 N.E.2d 68, 294 N.Y. 
480, 161 A.L.R. 802, reargument 
denied 64 N.E.2d 278, 296 N.Y. 
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Pa.—Pennsylvania Labor Relations 
Board v. Heinel Bros., 25 A.2d 306, 
344 Pa. 238—In re Employes of 
American Store Co., 9 Sch.Reg. 
206. 

TJuder the Railway X^abov Act § 3 
(o, p), as amended, 45 U.S.C.A. § 
163 (o, p), however, the National 

Railroad Adjustment Board and its 
subdivisions have been held not to 
be a ^'tribunal*' of a Judicial or quasi- 
judicial nature.—^Watson v. Missou- 


ri-Kansas-Texas, R. Co. of Texas, 
Tex.Civ.App., 173 S.W.2d .357. 

18. U.S.—N. L. R. B. V. Bell Oil 
& Gas Co., C.C.A., 98 P.2d 870. 

Cal.—Collier & Wallis v. Astor, 70 
P.2d 171, 9 Cal.2d 202. 

N.Y.—New York State Labor Rela¬ 
tions Bd. v. Holland Laundry, 63 
N.E.2d 68, 75, 294 N.Y. 480, reargu¬ 
ment denied 64 N.E.2d 278, 296 N. 
Y. 668—New York State Labor 
Relations Bd. v. Grief Realty 
Corp., 70 N.Y.S.2d 238, 188 Misc. 
549, reversed on other grounds 71 
N.Y.S.2d 91, 272 App.Div. 928. 
Utah.—Building Service Employees 
Local No. 59 v. Newhouse Realty 
Co., 96 P.2d 607, 97 Utah 662. _ 

19. N.Y.—New York State Labor 
Relations Bd. v. Holland Laundry, 
63 N.E.2d 68, 294 N.Y. 480, rear¬ 
gument denied 64 N.E.2d 278, 295 
N.Y. 568. 

20. U.S.—N. L. R. B. V. Condenser 
Corporation of America, C.C.A.3, 
128 P.2d 67. 

21. U.S.—N. L. R. B. V. T. W. Phil¬ 
lips Gas & Oil Co., C.C.A.3, 141 
F.2d 304. 

22. U.S,—J. I. Case Co. v. N. L. R. 
B., 64 S.Ct. 576, 321 U.S. 332, 88 
L.Ed. 762—N. L. R. B. v. Federal 
Engineering Co., C.C.A., 163 F.2d 
233, rehearing denied 155 F.2d 17 
—N. L. R. B. V. Walt Disney Pro- 
ductions, C.C.A.9, 146 F.2d 44, cer¬ 
tiorari denied 65 S.Ct. 1025, 324 U. 
S. 877, 89 L.Ed. 1429—N. L. R. B. 
v. Condenser Corporation of Amer¬ 
ica, C.C.A.3, 128 F.2d 67. 

The purpose of administrative or- 
ders made in exercise of powers con- 
ferred by the act is to implement a 
public, social, or economic policy not 
primarily concerned with private 
rights and through remedies not only 
unknown to the common law, but 
often in derogation of it.—^N. L. R. 
B. V. Colten, C.C.A.6. 106 P.2d 179. 

23. U.S.—Bradley Lumber Co. v. N. 
L. R, B., aC.A.La„ 84 F.2d 97, 
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certiorari denied 57 S.Ct. 21, 299 

U. S. 559, 81 L.Ed. 411. 

Purpose of National Labor Relations. 
Act generally see supra § 28 (2). 

b. 

24. U.S.—Bradley Lumber Co. of- 

Arkansas v. N. L. R. B., supra. 

25. U.S.—Bradley Lumber Co. of* 

Arkansas v. N. L. R. B., supra. 

28. U.S.—Bradley Lumber Co. of- 

Arkansas v. N. L. R. B., supra. 

27. U.S.—Jamestown Veneer & Ply- 
wood Corporation v. N. Lc. R. B., 
D.C.N.Y.. 13 F.Supp. 405. 

28. U.S.—Bradley Lumber Co. of 
Arkansas v. N. L. R. B., C.C.A.La., 
84 P.2d 97, certiorari denied 57 
S.Ct. 21, 299 U.S. 659, 8,1 L.Ed. 
411. 

One of the ohlef responsibilitles of 
the board is to direct such action as 
Will dissipate the unwholesome ef- 
fects of violation of the act.— 
Franks Bros. v. N. L. R. B., 64 S.Ct., 
817, 321 U.S. 702, 88 L.Ed. 1020. 

29. U.S.—Southern S. S. Co. v. N. 
L. R. B., 62 S.Ct. 886, 316 U.S,. 
31. 86 L.Ed. 1246—National Licor-- 
ice Co. V. N. L. R. B., 60 S.Ct. 569, 
309 U.S. 350, 84 L.Ed. 799—N. L.. 

R. B. V. Hudson Motor Car Co., 
C.C.A.6, 136 P.2d 385—N. L. R. B. 

V. Killoren, C.C.A.Mo., 122 P.2d 
609, 137 A.L.R. 510, certiorari de¬ 
nied Killoren v. N. L. R. B., 62 

S. Ct. 412, 314 U.S. 696, 86 L.Ed. 
656. 

30. U.S.—Southern S. S. Co. v. N. 
L. R. B., 62 S.Ct. 886, 316 U.S. 31, 
86 L.Ed. 1246—N. L. R. B. v. Wil- 


liamson-Dickie 
130 P.2d 260. 

Mfg. Co., 

C.C.A.5, 

U.S.—N. L. 

R. B. V. 

Newark 


Morning Ledger Co., C.C.A., 120 P. 
2d 262, 137 A.L.R. 849, certiorari 
denied Newark Morning Ledger 
Co. V. N. L. R. B., 62 S.Ct. 363, 314-. 
U.S. 693, 86 L.Ed. 654. 
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lawful conduct by the etiiployef.32 its powers may 
not be asserted or invoked for the adjudication or 
protection of private rights, or the redress of pri¬ 
vate wrongs.32 

§ 28(66). Powers and Duties 

a. In general 

b. Managerial or supervisory powers 
a. In General 

A labor relations board has oniy the powers and 
duties which are conferred on it by the statute whlch 
created It, and such incldental powers as are necessary 
to carry them into effect. 

A labor relations board may excrcise only such 
powers, and is subject to only such duties, as are 
conferred on or prescribed to it, by the labor rela¬ 
tions act, which created it,34 together with such in- 
cidental powers as are reasonably necessary to en- 
able it to carry into effect the powers and duties 
-expressly conferred or prescribed.^^ The board is 
generally given the power to hear and initially de- 
-termine and adjudge labor disputes,^6 and, usually, 
dt has no equitable powers.37 Under some stat- 
utes, the board has no power to enforce or abro¬ 


gate a contract between an employer Srid a trade un- 
ion,38 particularly where the board is not a party 
to the contractand it may be prohibited from 
investigating controversies between members of the 
same parent labor organization or union.^O 

National labor relations board, Every power is 
conferred on the National Labor Relations Board 
which is essential to the exercise of the powers 
granted, or to the performance of the duties im- 
posed, by the National Labor Relations Act,^i and 
the power of the board to settle a controversy by 
administrative action carries with it the responsi- 
bility to act.‘^2 The board has no power to adjudi¬ 
cate the validity or effect of existing contracts be¬ 
tween employer and individual employees,^^ except 
as to their effect on matters within the board’s jii- 
risdiction.*^^ 

Under the National Labor Relations Act § 4, 29 
U.S.C.A. § 154, the National Labor Relations Board 
may appoint various agents or assistants, including 
attorneys who at its direction may appear for and 
represent the board in a case in court.45 it has su¬ 
pervisory powers over such agents,^® and may pre- 
vent obstructive tacties on their part.‘*7 


32. TJ.S.—L. R. B. v. Continental 
Oil Co, C.C.A., 121 F.2d 120. 

33. U.S.—National Licorice Co. v. N. 
L. R. B., 60 S.Ct. 569, 309 U.S. 350, 
84 L.Ed. 799—N. L. R. B. v. Ped- 
eral Engineering Co., C.C.A., 153 
P.2d 233, rehearing denled 155 F. 
2d 17—N. L. R. B. V. Baltimore 
Transit Co., C.C.A.4, 140 P.2d 61, 
certiorari denied Baltimore Trans¬ 
it Co. v. N. L. R. B., 64 S.Ct. 848, 
S21 U.S. 796, 88 L.Ed. 1084—N. L. 
R. B. V. Hudson Motor Car Co., C. 
C.A., 136 P.2d 385—N. L. R. B. v. 
Thompson Products, C.C.A., 130 F. 
2d 363—N. L. R. B. v. Williamson- 
Dickie Mfg. Co., C.C.A.6, 130 P.2d 
260—N. L. R. B. V. Condenser Cor¬ 
poration of America, C.C.A., 128 F. 
2d 67—N. L. R. B. v. Newark 
Morning Ledger Co., C.C.A.3, 120 
P.2d 262, 137 A.L.R. 849, certio¬ 
rari denied Newark Morning Ledg¬ 
er Co. V. N. L. R. B., 62 S.Ct. 3C3, 
314 U.S. 693, 86 L.Ed. 554—N. L. 
R. B. V. Mali Tool Co.. C.C.A.7, 119 
F.2d 700—N. L. R. B. v. West Ken- 
tucky Coal Co., C.C.A.6, 116, F.2d 
816—Agwilines, Inc., v. N. L. R. 
B., C.C.A.5, 87 P.2d 146. 

Making aoi employee whole for his 
improper discharge is an immediate, 
although secondary object of pro- 
ceedings under the act.—Stewart Die 
Casting Corporation v, N. L. R. B., 
C.C.A.7. 132 P.2d 801. 

34. Mass.—Hathaway Bakeries v. 
Lalbor Relations Commission, 55 N. 
B.2d 254, 316 Mass. 136—Jordan 
Marsh Co. v. Labor Relations 


Board, 45 N.E.2d 925, 312 Mass. i 
597. 

Pa.—In re G. C. Murphy Co., 61 Pa. 
Dist. & Co. 535—Petition -of Koeh- 
ler, Com.PL, 92 Pittsb.Leg.J. 687. 

35. Mass.—^Hathaway Bakeries v. 
Labor Relations Commission, 65 
N.E.2d 254, 316 Mass. 136. 

Pa.—In re Lehrman, 62 Dauph.Co. 1 
—Pennsylvania Labor Relations 
Bd. V. Yellow Cab & Bus Co., Com. 
Pl., 30 North.Co. 9. 

36. Pa.—Pennsylvania Labor Rela¬ 

tions Board v. Heinel Motors, 25 
A.2d 306, 344 Pa. 238. 1 

Hearing and determination generally 
see infra §§ 28 (102)-28 (119). 

37. N.T.—United Baking Co. v. 
Bakery and Confectionery Work- 
ers’ Union Local 221, 9 N.Y.S.2d 
964, 170 Misc, 199, affirmed 14 N. 
Y,S.2d 74, 257 App.Div. 501. 

Praud 

The state labor relations board has 
no authority to determine question 
of whether contract adjusting con¬ 
troversies between employer and 
trade union was procured by fraud. 
—United Baking Co. v. Bakery and 
Confectionery Workers’ Union Local 
221, supra. 

38. N.Y.—United Baking Co. v. 

Bakery and Confectionery Work¬ 
ers’ Union, Local 221, 14 N.Y.S.2d 
74, 257 App.Div. 601. , 

39. N.Y.—United Baking Co. v. 
Bakery and Confectionery Work¬ 
ers’ Union, Local 221, supra. 

40. N.Y.—Great Atlantic & Pacific; 
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Tea Co. v. Boland, 25 N.Y.S.2d 617, 
624, 176 Misc. 258, affirmed 26 N. 
Y.S.2d 49?, 261 App. Div. 900. 
The purpose of such statutory pro- 
hibition was to prevent a govern- 
mental agency from interfering with 
internal union matters for which 
settlement machinery existed with¬ 
in the union or federation itself.— 
Great Atlantic & Pacific Tea Co. v. 
Boland, supra. 

41. U.S.—N. L. R. B. v. William- 
son-Dickie Mfg. Co., C.C.A., 130 P. 
2d 260—N. L. R. B. v. Knoxville 
Pub. Co., C.C.A.6, 124 P,2d 876. 

42. U.S.—M and M Wood Working 
Co. V. Plywood & Veneer Workers 
Local Union No. 102, D.C.Or., 23 
F.Supp. 11. 

43. U.S.—J. I. Case Co. v. N. L. R. 
B., 64 S.Ct. 676, 321 U.S. 332, 88 
L.Ed. 762. 

44. U.S.—J. I. Case Co. v. N. L. R. 
B., supra—National Licorice Co. v. 
N. L. R. B., 60 S.Ct. 569, 309 U.S. 
350, 84 L.Ed. 799. 

45. U.S.—Cupples Co. Manufactur- 
ers v. N. L. R. B., C.C.A.8, 103 F. 
2d 953—Bradley Lumber Co. of 
Arkansas v. National Labor Rela¬ 
tions Board, C.C.A.La., 84 P.2d 97, 
certiorari denied 67 S.Ct. 21, 299 
U.S. 659, 81 L.Ed. 411. 

40. D.C.—Bethlehem Steel Co. v. N. 
L. R. B., 120 P.2d 641, 74 App.D.C. 
62. 

47. D.C.—Bethlehem Steel Co. v. N. 
L. R. B., 120 P.2d 641, 74 App.D.C. 
52. 
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Railroad Adjustment Board. The powers con- 
ferred on the National Railroad Adjustment Board 
by the Railway Labor Act are advisory only/s with 
Tio coercive effect other than the sanction and force 
of publicity and public opinion>9 

b. Managerial or Supervisory Powers 

A labor relations board has no managerial or super¬ 
visory powers over the conduct of an employer^s busl- 
ness. 

A labor relations board, such as the National La¬ 
bor Relations Board, has no managerial or super- 
Tisory powers over the conduct of an employer^s 
business.®® It may not substitute its own judgment, 
or ideas of discipline and management, for those of 
the employer,®! or supervise and control employee 
and employer relations nor has it power to po- 
lice collective bargaining contracts between em- 
ployers and labor organizations.^3 it has been held 
that a labor board has no power to compel em- 
ployees to work, where they undertake to strike in 
breach of a covenant not to do so nor has it au- 
thority to prevent the stockholders of a Corpora¬ 


tion employer, against w^hich a judgment for af¬ 
firmative action has been entered under the act, 
from dissolving and reorganizing the Corporation.^^ 

§ 28(67). Exercise of Powers in General 

A labor relations board generally Is granted a wlde 
discretion; but It must act impartlally and conform to 
the standards established by the statute under which It 
acts. Action by a majority of the members of the board 
is generally sufficient. 

A labor relations board is generally granted a 
wide discretion in the exercise of its powers in ad- 
ministering the statute,^6 but it must deal fairly with 
all the parties to the controversy.^"^ and must con¬ 
form to the standards established by the labor rela¬ 
tions statute under which it acts,^s and the board 
must see that the statute is fairly applied,59 and not 
brought into disrepute by unlawful or palpably un- 
just applications of it.®^ 

Numher required to act» The power vested in the 
board may be executed by a majority of the mem¬ 
bers authorized to act in the particular matter,6i 
if all of such members have had notice and an op- 


•48. U.S.—Shipley v. Pittsburgh & 
L. E. K. Co., D.C.Pa., 70 F.Supp. 
870. 

49. U.S.—Shipley v. Pittsburgh & L. 

E. R. Co., D.C.Pa,, 70 F.Supp. 870. 

50. U.S.—N. L. R. B. V. Jones «& 
Laughlin Steel Corp., 67 S.Ct. 615, 
301 U.S. 1. 81 L.Ed. 893, 108 A.L.R. 
1352—N. L. R. B. v. Cape County 
Mining Co., C.C.A., 140 F.2d 643, 
152 A.D.R. 144-—Stonewall Cotton 
Mills V. 3Sr. L. R, B., C.C.A.5, 129 

F. 2d 629, certiorari denied 63 S. 

■Ct. 72, 317 U.S. 667, 87 L.Ed. 536— 
American Smelting & Refining Co. 
V. N. L. R. B., C.C,A.8, 126 P.2d 680 
—N. L. R. B. V. Clarksburg Pub. 
-Co., C.C.A.4, 120 F.2d 976—Kansas 
•City Power & Light Co. v. N. L. R. 
B., C.C.A.8, 111 F.2d 340—Inde- 

pendent Union of Craftsmen v. N. 
L. R. B., C.C.A.7, 110 P.2d 506, re- 
versed on other grounds 61 S.Ct. 
358, 311 U.S. 584, 85 L.Ed. 368— 
Link-Belt Co. v. N. L. R, B., C.C. 
A.7, 110 P.2d 606, reversed on oth¬ 
er grounds 61 S.Ct. 358, 311 U.S. 
584, 86 L.Ed. 368. 

.'61. U.S.—N. L. R. B. V. Williamson- 
Dickie Mfg. Co., C.C.A., 130 P.2d 
260—N. L. R. B. V. Union Pacific 
Stages, C.C.A.9, 99 P.2d 153. 

■ 52. U.S.—N. L. R. B. V. Williamson- 
Dickie Mfg. Co., C.C.A.6, 130 P.2d 
260. 

Pa.—Pennsylvania Labor Relations 
Board v. Kaufmann Department 
Stores, 29 A.2d 90, 345 Pa. 398. 

It may not supervise employlug 
“policies with respect to persons who 
were not discharged in violation of 
aaw.—N. L. R. B. V. Goodyear Tire 


& Rubber Co. of Alabama, C.C.A.5, 
129 P.2d 661, certiorari dismissed 63 
S.Ct. 1026, 319 U.S. 776, 87 L.Ed. 
1723. 

63. U.S.—Timken Roller Bearing 
Co. V. N. L. R. B., C.C.A.6, 161 F.2d 
949. 

54. U.S.—Timken Roller Bearing 
Co. V. N. L. R. B., supra. 

65. U.S.—N*. L. R. B. v. Tupelo 
Garment Co., C.C.A.6, 122 P.2d 603. 
56. U.S.—N. L. R. B. v. Jones & 
Laughlin Steel Corp., 67 S.Ct. 1274 
—N. L. R. B. V. Williamson-Dickie 
Mfg. Co., C.C.A,6, 130 P.2d 260— 
Waterman Steamship Corporation 
V. N. L. R. B., C.C.A., 103 P.2d 
157, certiorari granted N. L. R. B. 
V. Waterman S. S. Corporation, 60 
S.Ct. 95, 308 U.S. 534, 84 L.Ed. 450, 
reversed on other grounds 60 S. 
Ct. 493, 309 U.S. 206, 84 L.Ed. 704, 
rehearing denied 60 S.Ct. 611, 309 
U.S. 696, 84 L.Ed. 1036—Peninsular 
& Occidental S. S. Co. v. N. L. R. 
B., C.C.A., 98 P.2d 411, certiorari 
denied N. L. R. B. v. Peninsular & 
Occidental S. S. Co., 59 S.Ct. 248, 
305 U.S. 653, 83 L.Ed. 423. 

N.T.—In re New York State Labor 
Relations Board, 37 N.Y.S.2d 304, 
afflrmed 45 N.T.S.2d 942, 267 App. 
Div. 763, afiirmed 56 N.E.2d 262, 
293 N.Y. 671. 

Statute vesting' discretion 
The statute, providing that em- 
ployment relations board by a final 
order “may” do various enumerated 
things in disposing of complaint, 
vests in the board a power which it 
may exercise according to its dis¬ 
cretion, since statute does not pro¬ 
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vide that board shall do certain 
things.—Appleton Chalr Corporation 
V. United Brotherhood of Carpenters 
& Joiners, Millmen's Local No. 1748, 
1 N.W.2d 188, 239 Wis. 337. 

67. U.S.—N. L. R. B. v. Boss Mfg. 
Co., C.C.A.7. 107 P.2d 574—Water¬ 
man Steamship Corporation v. N. 
L. R. B., C.C.A., 103 F.2d 157, cer¬ 
tiorari granted N. L. R. B. v. Wa¬ 
terman S. S. Corporation, 60 S.Ct. 
95, 308 U.S. 534, 84 L.Ed. 450, re¬ 
versed on other grounds 60 S.Ct. 
493, 309 U.S. 206, 84 L.Ed. 704, 
rehearing denied 60 S.Ct. 611, 309 
U.S. 696, 84 L.Ed. 1036—Peninsular 
& Occidental S. S. Co. v. N. L. R. 
B., C.C.A., 98 F.2d 411, certiorari 
denied N. L. R. B. v. Peninsular 
& Occidental S. S. Co., 59 S.Ct. 248, 
305 U.S. 653, 83 L.Ed, 423. 

Pa.—Pennsylvania Labor Relations 
Bd. V. Beck, 27 West.Co. 143. 
Utah.—Building Service Employees 
Local No. 69 v. Newhouse Realty 
Co., 95 P.2d 507, 97 Utah 562. 

58. U.S.—Myers v. Bethlehem Ship- 
building Corporation, Mass., 58 S. 
Ct. 459, 303 U.S. 41, 82 L.Ed. 638 
—N. L. R. B. v. Piaua Munising 
Wood Products Co., C.C.A.6, 109 
F.2d 552. 

59. U.S.—N. L. R. B. v. McGough 
Bakeries Corp., C.C.A., 153 F.2d 
420. 

60. U.S.—N. L. R. B. V. McGough 
Bakeries Corp., C.C.A.5, 153 P.2d 
420. 

61. U.S.—N. L. R. B. V. Ohio Calci¬ 
um Co., C.C.A.6, 133 P.2d 721. 
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portunity to act;®^ 'and, where a majority of such 
members concur in the decision and order, it is as 
binding as the act of the full board, and must be 
viewed as if ali of such members had approved it.®^ 

Principal office of board. Under the express pro- 
visions of the National Labor Relations Act § 5, 29 
U.S.C.A. § ISS, the principal ofhce of the National 
Labor Relations Board is located in the District of 
Columbia,^^ although it may meet and exercise its 
powers at any other place.6® 

§ 28(68). Rules and Regulations 

A labop relations board generally Is vested with 
Power to establish such rules and regulations as may 
be reasonably necessary to enable it properly to per- 
form its functions, and to make changes in such rules 
from time to time. 

A labor relations board is usually vested with the 
power of establishing such rules and regulations as 
are reasonably necessary to enable it properly to per- 
form its functions,and is also vested with the pow¬ 
er of chaiiging such rules from time to time.®'^ 


Under the express provisions of the National La¬ 
bor Relations Act § 6 (a), 29 U.S.C.A. § 156, the 
National Labor Relations Board has power to make, 
amend, and rescind such rules and regulations as 
may be necessary to carry out the provisions of the 
act. The board, in dealing with various situations 
under the act, may, in the sound exercise of its dis- 
cretion, establish and apply general rules and prin¬ 
cipies,® S subject only to their appropriateness to ef- 
fectuate the purposes of the act,®9 and to their rea- 
sonableiiess with relation to all the rights involved.^® 
Likewise, the board has power to suspend its rules.*^^ 
The board also has the right to construe its own 
rules,'72 unless such construction is so arbitrary as 
to resuit in the denial of substantial justice.73 The 
board, however, cannot, by its own rules and regu¬ 
lations, confer on itself jurisdiction which it does. 
not have under the statute creating it.'^^ 

Under the Railway Labor Act § 2, 45 U.S.C.A. g 
152, the National Mediation Board has authority to 
interpret its own rules'^® and to amend or set them. 
aside in its own discretion.'^® 


62. U.S.—N. L. R. B. v, Ohio Cal¬ 
cium Co., supra. 

63, U.S.—N. L. R. B. v. Ohlo Calci¬ 
um Co, supra—N. L. R. B. v. Levi- 
ton Mfg. Co., C.C.A., 111 F.2d 619. 
Wliere secoud xtiember of tliree 

ooncTirred in decision and order flnd- 
ing employer guilty of unfair labor 
practices and dissented in part be- 
cause of opinion employer had com- 
mitted other such practices, order 
was the act of the full board.—N. L. 
R. B. V. Ohlo Calcium Co., C.C.A.6, 
133 F.2d 721. 

64, U.S.—Bradley Lumber Co. of 
Arkansas v. N. L. R. B., C.C.A.La., 
84 P.2d 97, certiorari denied 57 
S.Ct. 21, 299 U.S. 559, 81 L.Ed. 411. 

65. tJ.S.—Bradley Lumber Co. of 
Arkansas v. N. L. R. B., supra. 

06, N.T.—Metropolitan Life Ins. Co.^ 
V. New York State Labor Rela¬ 
tions Board, 20 N.E.2d 390, 280 
N.Y. 194. 

67. U.S.—Atehison, T. & S. F. Ry. 
'Co. V. Perryboatmen’s Union of 
California, C.C.A.Cal., 28 F.2d 26. 

68, U.S.—N. L. R. B. v. A. J. Tower 
Co., 67 S.Ct. 324—N. L. R. B. v. 
May Dept. Stores Co., C.C.A., 164 


P.2d 533, certiorari denied 67 S. 
Ct. 72. 

69. U.S.—N. L. R. B. V. A. J. Tower 
Co., 67 S.Ct. 324—Republic Avia- 
tion Corporation v. N. L. R. B., 
65 S.Ct. 982, 324 U.S. 793, 167 A. 
L.R. 1081—N. L. R. B. v. May Dept. 
Stores Co., C.C.A., 154 P.2d 633, 
certiorari denied 67 S.Ct. 72. 

Settlement agreements 
The rule adopted by the board, 
that it will ordinarily respect the 
terms of a settlement agreement ap¬ 
proved by it, but that it will go be- 
hind such agreements where subse- 
quent events demonstrate that ef- 
forts for adjustment had failed to 
accomplish their purpose or where 
there has been a subsequent unfair 
labor practice, is appropriate to ac¬ 
complish the purpose of the act with 
fairness to all concerned.—Wallace 
Corporation v. N. L. R. ,B., 65 S.Ct. 
238, 323 U.S, 248, 89 L.Ed. 216, re- 
hearing denied 65 S.Ct. 682, 324 U.S. 
885, 89 L.Ed. 1435—Richwood 

Clothespin and Dish Worker’s Union 
V. National Labor Relations Board, 
65 S.Ct. 238, 323 U.S. 248, 89 L.Ed. 
216. 

70. U.S.—N. L. R. B. y. May Dept. 
Stores Co., C.C.A.8, 164 F.2d 533, 


certiorari denied 67 S'.Ct. 72—In- 
land Steel Co. v. N. L. R. B., C.C. 
A., 109 F.2d 9. 

Unfair and discrlminatory nile 
A rule, requiring applications for 
issuance of subpoena to be timely 
and to specify names of witnesses- 
and the nature of facts to be proved, 
was unfair and discrlminatory, 
where the rule applied to employer 
but not to counsel for the board.— 
Inland Steel Co. v. N. L. R. B., C.C. 
A.7, 109 F.2d 9. 

71. U.S.—N. L. R. B. V. Pacific Gas 
& Electric Co., C.C.A., 118 P.2d 780. 

72. U.S.—N. L. R. B. V. J. S. Pop- 
per, Inc., C.C.A., 113 F.2d 602. 

73. U.S.—N. L. R. B. v. J. S. Popper, 
Inc., C.C.A.3, 113 F.2d 602. 

74. U.S.—N. L. R. B. v. A. J. Tower 
Co., C.C.A.l, 162 P.2d 275, reversed 
on other grounds 67 S.Ct. 324. 

75. U.S.—Brotherhood of Locomo- 
tive Piremen and Enginemen v. 
Kenan, C.C.A.Pla., 87 F.2d 651, cer¬ 
tiorari denied Grand International 
Brotherhood of Locomotive Engi- 
neers v. Kenan, 57 S.Ct. 790, 301 U. 
S. 687, 81 L.Ed. 1344. 

78. U.S.—Brotherhood of Locomo¬ 
tive Piremen and Enginemen v.. 
Kenan, supra. 
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a. IN GENERAL 


§ 28(69). Administrative Proceedings 

a. In general 

b. Under National Labor Relations Act; 

Communications Act 

c. Under Railway Labor Act 

a. In Greneral 

The appropriate InitIaI remedy for the adjustment 
of a labor dispute, or the enforcement of a right, aris- 
ing under the various labor relations acts, usually Is 
by an administrative proceeding before the labor rela¬ 
tions board created by the statute. 

The appropriate initial remedy for the adjustment 
of a labor dispute, or the enforcement of a right, 
arising under the various labor relations acts, usu¬ 
ally is by an administrative proceeding before the 
labor relations board created by the statute,and, 
as discussed infra § 28 (71), as a general rule resort 
may not be had to the courts until the administrative 
remedies have been exhausted. Such an adminis¬ 
trative proceeding has been held to be the proper 
remedy for the settlement of jurisdictional disputes 
between rival labor groups;'^^ and, under some stat- 
utes, an administrative proceeding before the board 


is the exclusive remedy for the redress of wrongs 
arising from the relation of employer and em- 
ployee.*^^ 

Administrative procedure before a labor relations 
board is generally simple, informal, and direct,®® 
and, while the processes of adjudication and litiga- 
tion should be within the limits and requirements of 
the provisions of the labor statute,the strictness of 
technical procedure with which judicial proceedings 
are surrounded is relaxed.S^ The board is generally 
allowed a wide discretion or latitude in procedural 
detailSjSS although it must conform to standards of 
fairness and reasonableness.^^ 

b. Under National Labor Relations Act; Com¬ 
munications Act 

Under the National Labor Relations Act, and Com¬ 
munications Act, an administrative proceeding before 
the National Labor Relations Board is the proper and 
exclusive initial remedy for a vlolatlon of the act. 

Under the National Labor Relations Act, the prop¬ 
er and exclusive initial remedy for a violation of 
the act is by an administrative proceeding before the 
National Labor Relations Board and the proce- 


77. U.S.—United Brick & Clay 
Workers of America v. Junction 
City Clay Co., C.C.A.Ohio, 158 F.2d 
552. 

Special actlou 

Under some statutes, any action 
'brought by the board against an em¬ 
ployer is a special action, brought 
■to enforce a statutory cause of ac¬ 
tion.—Furbreeders Agricultural Co¬ 
operative V. Wiesley, 132 P.2d 384, 
102 Utah 601. 

‘78, N.Y.—Dinny & Robbins v. Da- 
vis, 48 >r,E.2d 2S0, 2S2, 290 N.Y. 
101—Gulf Oil Corp. v. Interna¬ 
tional Broth. of Teamsters, Local 
806, 57 N.Y.S.2d 24, 185 Misc. 409. 

'79. Kan.—Kelly v. Grimshaw, 167 P. 

2d 627, 161 Kan. 253. 

N.Y.—Gomeringer v. Natrel Realty 
Corp., 64 N.Y.S.2d 361. 

Under National Industrlal Ztecovery 
Act 

U.S.—Harper v. Southern Coal & 
Coke Co., C.C.A.Ala., 73 P.2d 792. 
N.Y.—Abramovitz v. Trolman, 273 
N.Y.S. 243, 152 Misc. 768. 

.80. U.S.—Inland Empire Dlst. Coun- 
cil, Lumber and Sawmill Workers 
Union, Lewiston, Idaho v. Mills, 
App.D.C., 65 S.Ct. 1316, 325 U.S. 
697, 89 L.Ed. 187^, rehearing de- 
nied 66 S.Ct. 11, 326 U.S. 803, 90 
L.Ed. 489—Ford Motor Co. v. N. L. 
-R. B., 69 S.Ct. 301, 305 U.S. 364, 


83 L.Ed. 221—Estes v. Union Term- 
inal Co., C.C.A.Tex., 89 F.2d 768. 

81. U.S.—Switchmen’s Union of 

North America v. National Medi- 
ation Board, App.D.C., 64 S.Ct. 95, 
320 U.S. 297, 88 L.Ed. 61—Brother- 
hood and Union of Transit Emps. 
of Baltimore v. Madden, D.C.Md., 
58 P.Supp. 366, reversed on other 
grounds C.C.A., 147 P.2d 439, 158 
A.L.R. 1330. 

Pa.—Edward H. Eliis, Inc. v. Hines, 
Com.PL, 48 Dauph.Co. 160, aflEirmed 
12 A.2d 440, 338 Pa, 183. 

Utah.—Southeast Purniture Co. v. 
Industrial Commission, 111 P.2d 
153, 100 Utah 154. 

The board must foUow the procew 
dure laid dowu in the statute in 
ordering employer to enter negotia- 
tions with collective bargaining 
agent.—Southeast Purniture Co. v. 
Industrial Commission, supra. 

82. U.S.—N. L. R. B. v. Sterling 
Electric Motors, C.C.A.9, 112 P.2d 
63, set aside 114 P.2d 738, motion 
denied Ex parte N. L. R. B., 61 
S.Ct. 67, 311 U.S. 617, 85 L.Ed. 391, 
certiorari dismissed N. L. R. B. v. 
Sterling Electric Motors, 61 S.Ct. 
69, 311 U.S. 722, 85 L.Ed. 471— 
N. L. R. B. V. Lund, C.C.A.8, 103 
P.2d 815—N. L. R. B. v. Union 
Pacific Stages, C.C.A., 99 P.2d 163. 
The pxurpose of the relaxatlou of 

the strictness of procedure with 
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which judicial proceedings are sur¬ 
rounded in conduct of such proceed¬ 
ings was not to encourage loose 
practices or set aside or abandon the 
rules of evidence which are best 
suited to ascertain the truth of the 
controversy, but to meet certain exi- 
gencies which might arise by reason 
of exceptional circumstances.—N. L. 
R. B. V. Union Pacific Stages, C.C.A. 
9, 99 P.2d 153. 

83. U.S.—Inland Empire Dist. Coun- 
cil, Lumber and Sawmill Workers 
Union, Lewiston, Idaho v. Miliis, 
App.D.C., 65 S.Ct. 1316, 325 U.S. 
697,. 89 L.Ed. 1877, rehearing de¬ 
nied 66 S.Ct. 11, 326 U.S. 803, 90 
L.Ed. 489—N. L. R. B. v. Calumet 
Steel Division of Borg-Warner 
Corporation, C.C.A., 121 P.2d 366 
—^N, L. R. B, V. Union Pac. Stages, 
C.C.A.9, 99 P.2d 153. 

84). U.S.—^N. L. R. B. v. Indiana & 
Mich. Elee. Co., 63 S.Ct. 394, 318 
U.S. 9, 87 L.Ed. 579—Consolidated 
Edison Co. of New York v. N. L. 
R. B.. 59 S.Ct. 206, 305 U.S. 197, 
83 L.Ed. 126—JefCerson Electric 
Co. V. N. L. R. B., C.C.A., 102 F. 
2d 949. 

85. U.S.—United Brick & Clay 
Workers of America v. Junction 
City Clay Co., C.C.A.Ohlo, 158 P. 
2d 552. 

Improper practlce or procedure 
A practice or procedure of the Na- 
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dure set forth in such act is the full measure of the 
remedies available to a union for a violation of the 
right of collective bargaining.s® 

The National Labor Relations Board may fashion 
its procedure so as to achieve the purposes of the 
act to afford protection from unfair labor practic- 
es,S'7 and a court cannot, by incorporating the judi- 
cial concept of estoppel into the procedure of the 
board, render it powerless to prevent an obvious 
frustration of the purposes of the act^S A proceed- 
ing before a board is not an action at law;S9 nor is 
it a litigation between private parties.90 It is nei- 
ther punitive nor compensatory,®! but is preventa- 
tive and remedial to implenient a public economic 
policy, and promote public welfare.92 

Under the Communications Act, of 1934 § 222, 
subs. (f) (10), 47 U.S.CA. § 222 (f) (10), relating 
to the enforcement of rights granted by such act to 
employees of mergcd telegraph carriers, such em- 
ployees have the same remedies as has an employee 
complaining of unfair labor practices under the Na¬ 


tional Labor Relations Act,93 and an application to 
the National Labor Relations Board is the primary 
and exclusive rcmedy of an employee complaining of 
a reduction in compensation94 or of an assignment 
to Work inconsistent with his training and experi- 

ence.95 

c. Under Railway Labor Act 

Under the Railway Labor Act, a compIainFng carrler 
or employee may have his rights either determined fn 
a court or settied by the administrative remedies pro- 
vided by the statute, 

Although the National Railroad Adjustment 
Board has the power to function, under The Rail¬ 
way Labor Act, without being interfered with by 
the courts,96 the provisions of such act for the sub- 
mission of labor disputes relating to contract rights 
to the adjustment board do not provide an exclusive 
remedy or tribunal for the adjustment of such 
rights.97 The complaining carrier or employee may 
elect whether to have his grievances or rights de¬ 
termined by a court or settied by the administrative 
remedies prescribed by the statute,98 but, if the lat- 


tional Labor Relations Board, no 
matter how uniformly and long con- 
tinued, cannot be made a lawful 
practice or procedure, unless it is 
within the scope and intent of the 
National Labor Relations Act from 
which, and only from which, the 
board derives its power.—Brother- 
hood and Union of Transit Emps. of 
Baltimore v. Madden, D.C.Md., 58 
P.Supp. 366, reversed on other 
gTounds 147 F.2d 439, 158 A.L.R. 
1330. 

86. U.S.—United Electrical Radio 
& Machine Workers of America v. 
International Brotherhood of Elec¬ 
trical Workers, C.C.A.N.T., 115 F. 
2d 488. 

87. U.S.—Richwood Clothespin & 
Dish ■Worker's Union v. N. L. R. 
B., 65 S.Ct. 238, 323 U.S. 248, 89 
L.Ed. 216—Wallace Corporation v. 
N. L. R. B., 65 S.Ct. 238, 323 U.S. 
248, 89 L.Ed. 216, rehearing de- 
nied 65 S.Ct. 682, 324 U.S. 885, 89 
L.Ed. 1435. 

88. U.S.—Richwood Clothespin & 
Dish ■Worker's Union v. N. L. R. 
B., 66 S.Ct. 238, 323 U.S. 248, 89 
L.Ed. 216—^Wallace Corporation v. 
N. L. R. B., 65 S.Ct. 238, 323 U.S. 
248, 89 L.Ed. 216, rehearing* denied 
65 S.Ct. 682, 324 U.S. 886, 89 L.Ed. 
1435. 

89. U.S.—N. L. R. B. v. West Ken- 
tucky Coal Co., C.C.A., 116 P.2d 
816. 

Little analogry to commou-law reme¬ 
dies 

Remedies which the board is au- 
thorized to prescribe have little 
analogy to coihmon-law remedies for 


collection of debts.—N. L. R. B. v. 
Adel Clay Products Co., C.C.A.8, 134 
F.2d 342. 

90. U.S.—N. L. R. B. V. Thompson 
Products, C.C.A.6, 130 F.2d 363. 

91. U.S.—N. L. R. B. v. Thompson 
Products, supra. 

92. U.S.—N. L. R. B. v. Thompson 
Products, supra—N. L. R. B. v. 
Mali Tool Co., C.C.A., 119 P.2d 700. 

98. U.S.—Pehlert v. W. U. Tei. Co., 
D.C.Pa., 64 P.Supp. 228. 

The Word “same,” as used in such 
provision, means no less, and no 
more.—Pehlert v. W. U. Tei. Co., 
supra. 

94. U.S.—Pehlert v. W. U. Tei. Co., 
supra. 

95. U.S.—Pehlert v. W. U. Tei. Co., 
supra. 

98. U.S.—Southern Ry. Co. v. Or- 
der of Ry. Conductors of America, 
D.C.S.C., 68 F.Supp. 306—Brand v. 
Pennsylvania R. Co., D.C.Pa., 22 P. 
Supp, 669. 

Before obllgation enforoeable In. 
courts should be Implied, the com- 
mand of the Railway Labor Act 
should be explicit and the purpose 
to afford a judicial remedy be plain. 
—General Committee of Adjustment 
of Brotherhood of Locomotive Engi- 
neers for Missouri-Kansas-Texas R. 
R. V. Missouri-Kansas-Texas R. Co., 
Tex., 64 S.Ct. 146, 320 U.S. 323, 88 
L.Ed. 76. 

97. U.S.—Moore v. Illinois Cent. R. 
Co., Miss., 61 S.Ct. 764, 312 U.S. 
630, 86 L.Ed. 1089—Berryman v. 
Pullman Co., D.C.Mo., 48 P.Supp. 
542. 


Cal.—Austin v. Southern Pac. Co., 
123 P.2d 39, 60 Cal.App.2d 292. 
S.C.—Southern Ry. Co. v. Order of 
Ry. Conductors of America, 41 S. 
E.2d 774, 210 S.C. 121. 

98. U.S.—Adams v. New York, C. & 
St. L. R. Co., C.C.A.Ind., 121 P.2d 
808. 

Cal.—Austin v. Southern Pac. Co., 
123 P.2d 39, 50 Cal.App.2d 292. 
D.C.—Washington Terminal Co. v. 
Boswell, 124 P.2d 236, 76 U.S.App. 
D.C. 1, afflrmcd 63 S.Ct. 1430, 319 
U.S. 732, 87 L.Ed. 1694. 

Tex.—^Watson v. Missouri-Kansas- 
Texas R. Co. of Texas, Civ.App.,, 
173 S.W.2d 357. 

Blection made 

Where a dispute arises between a 
carrier and employees regarding a 
collective agreement, a choice re¬ 
garding the remedy is made not only 
when the carrier submits or joins 
in submitting dispute to the Nation¬ 
al Railway Adjustment Board but 
when, under submission by an em¬ 
ployee, the carrier appears before 
the board and participates in full 
hearing on the morits.—Washington 
Terminal Co. v. Boswell, 124 F.2d 
236, 76 U.S.App.D.C. 1, affirmed 63 
S.Ct. 1430, 319 U.S. 732, 87 L.Ed. 
1694. 

Dispute regarding construction of 
employmeut contract may be ad- 
justed either under the authority of 
the Railway Labor Act by carrying 
it to the adjustment board or by 
exercising common-law rights to 
bring an action to construe contract 
and protect rights.—Southern Ry. 
Co. V. Order of Ry. Conductors of 
America, D.C.S.C., 63 P.Supp. ‘306. 
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ter remedy is selected, it must be followed tbrough 
to the conclusion prescribed.99 

Under the Federal Transportation Act of Febr. 
28, 1920, 41 U.S.St. at L. tit III § 301, et seq, now 
repealed, a dispute between a railroad company, en- 
gaged in interstate commerce, and its employees 
could be settled by an administrative proceeding be- 
fore the labor board, created by the act.^ It was 
within the province and lawful power of the board 
to determine the existence of the jurisdictional facts 
on which its right to function exists.2 A dispute be¬ 
tween carriers and employees, although existing be- 
fore the enactment of the statute, was none the less 
one cognizable by the board, if continuing to exist 
after the board began to function.3 Where a dis¬ 
pute came before the board as to wages and work- 
ing conditions cognizable by it, and had been so 
treated by the parties thereto, it was immaterial, as 
regards the board’s jurisdiction, whether the dispute 
came before the board by ex parte or joint submis- 
sion or on the board's initiative> The labor board 
did not lose jurisdiction of such a dispute pending 
before it by requesting the parties to confer and if 
possible to agree thereon.® The board could not 
be ousted over a dispute as to rules and working con¬ 
ditions between carriers and employees, pending be¬ 
fore it, either by a carrier promulgating on its own 
motion new rules and working conditions, or by 
notice of the association of railway executives to 
labor organizations that it had made recommenda- 
tion to the member roads that negotiations be han- 


dled by the management and employees of each 
road.® 

§ 28(70). - Effect of Agreement or Other 

Litigation 

An administrative proceeding, under a labor rela- 
tions statute, generaliy may not be affected by any 
private agreement between the employer and the em¬ 
ployees, or by any litigation between them with re- 
spect to private rights. 

An administrative proceeding under a labor re- 
lations statute, such as with respect to unfair labor 
practices, may not be affected by any private agree¬ 
ment between the employer and the employees,^ or 
between the employer and the union,® or by any 
litigation between them for the vindication of pri¬ 
vate rights.9 Where a union, controlling the de¬ 
fense of the employer^s action against employees, 
and the employees named as defendants therein, are 
not parties to a subsequent proceeding before the la¬ 
bor board, although their interest will be directly 
affected by its outcome, the rule of res judicata does 
not govern in a striet sense,^® although the public 
policy on which the rule is based may place some 
limit on the scope of the board's investigation and 
the effect of its decision.i^ A labor relations board 
is not preciuded by any principle of res judicata or 
estoppel, or by public policy, from investigating in 
public interest the facts involved in a labor dispute.^2 
A pending proceeding before a state board, charging 
the illegality of a strike, does not preclude the Na¬ 
tional Labor Relations Board from proceeding 


S9. D.C.—^Washington Termlnal Co. 
V. Boswell, 124 F.2d 235, 76 U.S. 
App.D.C. 1, affirmed 63 S.Ct 1430, 
319 U.S. 732, 87 L.Ed. 1694. 

1. U.S.—U. S. Railroad Labor Board 
V. Pennsylvania R. Co., C.C.A.7, 282 
P. 701, affirmed 43 S.Ct. 278, 261 

U. S. 72, 67 L.Ed. 636. 

2. U.S.—Pennsylvania System Bd. 
of Adjustment of Brotherhood of 
Ry. & S. S. Clerks, Freight Han- 
dlers, Express & Station Em¬ 
ployees V. Pennsylvania R. Co., D. 
C.Pa., 294 F. 556. 

8, U.S.—-U. S. Railroad Labor Bd. 

V. Pennsylvania R. Co., C.C.A.Ill., 
282 P. 701, affirmed 43 S.Ct. 278, 
261 U.S. 72, 67 L.Ed. 536. 

4. U.S.—U. S. Railroad Labor Bd. 
V. Pennsylvaiiia R. Co., supra, 

5. U.S.—U. S. Railroad Labor Bd. 
V. Pennsylvania R. Co., supra. 

6. U.S.—U. S. Railroad Labor Bd. 
V. Pennsylvania R. Co., supra. 

7. N.Y. — New York State Labor 
Relations Bd. v. Holland Laundry, 
63 N.E.2d 68, 294 N.Y. 480, reargu- 
ment denied 64 N.E.2d 278, 295 N. 
Y. 568. 

Power of labor relations board to 


prevent and redress unfair labor 
practices generaliy see supra § 
28 (64). 

8. U.S.—Lewellyn v. Fleming, C.C. 
A.Okl., 154 F.2d 211, certiorari de¬ 
nied 67 S.Ct. 45—Myers v. Louisi- 
ana & A. Ry. Co., D.C.La., 7 F. 
Supp. 97. 

Agreement as to Interpretation of 
rules and contracts 
An agreement between* an order of 
railway conductors and a railway 
company that the order’s general 
committee should represent the 
members in making and interpret* 
ing contracts, rates, rules, and work¬ 
ing agreements does not nullify the 
statutory provisions as to steps in 
handling disputes after the failure 
of conferences between such com¬ 
mittee and the company’s manage¬ 
ment, or prevent the use of other 
contractual and statutory agencies 
for the settlement of such contro¬ 
versias.—Myers v. Louisiana & A. 
Ry. Co., supra. 

9. N.Y.—New York State Labor Re¬ 
lations Board v. Holland Laundry, 
63 N.E.2d 68, 294 N.T. 480, reargu- 
ment denied 64 N.E.2d 278, 295 N. 
Y. 568. 


Beterxnlnation of issues In action 
between private parties cannot bar 
a contest to vindicate public interest, 
as provided in a labor relations act. 
—New York State Labor Relations 
Board V. Holland Laundry, supra. 

10. N.Y.—New York State Labor 
Relations Board v. Holland Laun¬ 
dry, supra. 

Res judicata generaliy see Judg- 
ments § 592 et seq. 

Not conolusive as ag^nst public in¬ 
terest 

The court's determination in em- 
ployer’s action to enjoin employees 
from striking and picketing, that 
employer was not guilty of unfair 
labor practices, is not conclusive in 
labor relations board’s subsequent 
investigation for protection of pub¬ 
lic against such practices.—New 
York State Labor Relations Board v. 
Holland Laundry, supra. 

11. N.Y.—^New York State Labor 
Relations Board v. Holland Laun¬ 
dry, supra. 

12. N.Y.—New York State Labor 
Relations Board v. Holland Laun¬ 
dry, supra. 


249 



MASTEB AND SERVANT 


56 C.J.S, 


§ 28(71) 

against the employer for a violation of the Nation¬ 
al Labor Relations Act.^3 it has been held, how- 
ever, that an application to such board for relief, 
as for unfair labor practices, cannot be made while 
negotiations between the parties, as for collective 
bargaining, is stili pending.^^ 

§ 28(71). Judicial Remedies 

a. In general 

b. Under National Labor Relations Act 

c. Under Railway Labor Act 

a. In General 

(a) Resort to court in general 

(b) Aetion for breach of contract 

(a) Resort to Court in General 

Under some labor relations statutes resort may not 
be had to the courts untii aii of the administrative rem¬ 
edies have been exhausted, except to the extent that 
Jurisdiction has been conferred on the courts by stat¬ 
ute, and except as to disputes and matters which are 
not wlthin the exclusive jurisdiction of the labor reia- 
tions board. 

Under some labor relations statutes, untii all of 
the administrative remedies with fespect to the ad- 
justment or settlement of labor disputes have been 
exhausted, resort may not be had to the courts,^^ 
except to the extent that jurisdiction has been con¬ 
ferred on the courts by the statute,except as to 


disputes or matters which are not within the exclu¬ 
sive jurisdiction of the board,or except where the 
person aggrieved is without adequate administrative 
remedy before the board.^^ 

A court of equity, ordinarily, has no power to in- 
terfere to maintain an employee in his position pend- 
ing the disposition by the state labor relations board 
of an unfair labor practice charge, hled in the em- 
ployee^s behalf by his labor union,^9 and may not 
interfere to maintain such employee in an apartment 
occupied by him in the employer^s multiple dwelling 
as an incident of his compensation or salary,20 un- 
less there is a sliowing of irreparable damage.21 A 
court of equity also will not interfere with. or inval- 
idate, a decision of a labor federation, with its in- 
ternal organization, or with the method of its mak- 
ing or enforcing its awards, if all the parties have 
had an opportunity to be heard, the decision has not 
been arbitrary, and the fundamental law of the as- 
sociation has not been violated.22 A bili in equity, 
however, has been held to be a proper remedy for 
the reinstatement of an employee and damages, on 
the basis of an individual contract with the employ¬ 
er granting seniority rights, at least where an ac- 
tion at law would be inadequate.23 

Where a contract between a railroad company and 
a Union provides for the submission of the whole 
subject matter of a labor dispute to arbitration by 


13. XJ.S.—N. L. R. B. V. Eclipse | 
Moulded Products Co., C.C.A.7, 126 
P.2d 676. 

14. XJ.S.—Inland Lime & Stone Co. 
V. N. Lr. R. B., C.C.A.7, 119 P.2d 
20 . 

ireg'cytiati03is held XLOt pendlngr 

A statement by the employer’s su¬ 
perintendent to a representative of 
the National Labor Relations Board 
that he had already rejected a pro- 
posed contract and would waste no 
time in reviewing it, and that he 
was under no duty to offer propos- 
als, precludes a contention that the 
board could not consider the union’s 
application for relief because the 
negotiations were stili pending.— 
Inland Lime & Stone Co. v. N. L. R. 
B., supra. 

15. XJ.S.—Order of Ry. Conductors 

of America v. Pitney, N.J., 66 S. 
Ct. 322, 326 U.S. 561, 90 L.Ed. 

1318, rehearing denied 66 S.Ct. 
525, 327 U.S. 814, 90 L.Ed.' 1038— 
Steele v. Louisville & N. R, Co., 
Ala., 65 S.Ct. 226, 323 U.S. 192, 
89 L.Ed. 173—Myers v. Bethlehem 
Shipbuilding Corporation, Mass., 
58 S.Ct. 459, 303 U.S. 41, 83 L.Ed. 
638—State of Florida ex rei. Wal- 
son V. Bellman, C.C.A.Pla., 149 P. 
2d 890—Inland Empire Dist. Coun- 
cll V. N. L. R, B.. D.C.D.C., 62 P. 


Supp. 207—Sanco Piece Dye Works 
V. Herrick, D.C.N.Y., 33 P.Supp. 
80. 

N.Y.—Domanick v. Triboro Coach 
Corporation, 18 N*.T.S.2d 650. 

XJuder National Industrial X^ecovery 
Act 

U.S.—Harper v. Southern Coal & 
Coke Co., C.C.A.Ala., 73 F.2d 792. 

10. U.S.—General Committee of Ad- 
justment of Brotherhood of Loco- 
motive Engineers for Missouri- 
Kansas-Te-xas R. R. v. Missouri- 
Kansas-Texas R. Co., Tex., 64 S. 
Ct. 146, 320 U.S. 323, 88 L.Ed. 76. 

N.Y.—Beazer v. Bluttal, 60 N.T.S.2d 
668, 186 Misc. 234—Gominger v. 
Natrel Realty Corp., 64 N.Y.S.2d 
361. 

Under National Xndu.strial Recovery 
Act 

N.Y.—Farulla v. Ralph A. Freund- 
lich, Inc., 279 N.Y.S. 228, 155 Misc. 
262. 

17. U.S.—Illinois Central R. Co. v. 
Moore, C.C.A., 112 P.2d 965. 

18. U.S.—Joel V. Rosseter, D.C.Cal„ 
15 P.Supp. 914. 

19. N.Y.—Gomoringer v. Natrel 
Realty Corporation, 64 N.Y.S. 2d 
361. 

Injunctive relief see Injunctions S 
138 b. 


20. N.Y.—Beazer v. Bluttal, 60 N. 
Y.S.2d 668, 186 Misc. 234—Gomer- 
inger v. Natrel Realty Corp., 64 
N.Y.S.2d 361. 

21. N.Y.—Gomeringer v. Natrel Re¬ 
alty Corp., supra. 

22. U.S.—California State Brewers* 
Institute v. International Brother¬ 
hood of Teamsters, Chauffeurs, 
Stablemen and Helpers, D.C.Cal., 
19 F.Supp. 824. 

23. Pa.—Madera v. Monongahela Ry. 
Co., 52 Pa.Dist. & Co. 216, 93 
Pittsb.Leg.J. 38, 7 Fay.L.J. 250, 12 
Som.Leg.J. 166. 

New Union 

In such a case, an employee seek- 
ing reinstatement of seniority rights, 
established by an individual contract 
of employment and confirmed by a 
collective bargaining agreement be¬ 
tween the employer and a former Un¬ 
ion, is not required, before suing for 
equitable relief, to resort to the 
tribunals of a new union which 
thereafter exeeutes a new collective 
agreement, establishing different sen¬ 
iority rights, particularly where it 
does not appear that he has ever 
been a member of that union.—Ma¬ 
dera V. Monongahela Ry. Co., supra. 
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the railroad adjustment board, such course should 
be pursued before resort to the courts.^* 

(b) Aetion for Breach of Contract 

An employee Corning under the provisione of a 
contract between the employer and a labor union has 
a right of action at law for the redress of his wrongs 
arising out of a breach of such contract. An action 
for breach of contract may also be maintained by or 
agninst a labor union. 

An employee coming under the provisions of a 
contract between the employer and a labor union has 
a right of action at law for the redress of his wrongs 
or grievances, arising out of a breach of such con- 
tracL,^s although he is not a party to the contract, 
except to the extent that he is made a party thereto 


by its being made for his benefit.^^ He may sue for 
damages for a failure to respect his seniority rights, 
by demoting him,27 even though he continues to 
work after his seniority has been reduced.^S 

An employee has a right of action for damages for 
a wrongful discharge under a contract, which cov- 
ers him, between the employer and union,29 although 
he has not agreed to work for the employer for any 
definite length of time.20 He may sue for a wrong¬ 
ful discharge, where, in violation of the ternis of the 
contract, he is discharged without a fair hearing or 
investigation,2i even though he has not requested 
such a hearing, where, under the terms of the work- 
ing agreement, it was not incumbent on him to make 
such a request;22 but he is not entitled to recover 


24. Ala.—Bell v. Western Ry. of 
Alabama, 153 So. 434, 228 Ala. 328. 

25. U.S.—System Federation No. 59 
of Railway Employes Department 
of American Federation of Labor 
V. Louisiana & A. Ry. Co., C.C.A. 
La., 119 F.2d 509, rehearing denied 
32 F.Supp. 89, certiorari denied 
62 S.Ct. 108, 314 U.S. 626, 86 L.Ed. 
526. 

Neb.—Rentschler v. Missouri Pac. 
R. Co., 253 N.W. 694, 126 Neb. 493, 
95 A.L.R. 1. 

N.Y.—Gulla V. Barton, 149 N.Y.S. 

952, 164 App.Div. 293. 

Pa.—In re Lehrman, Com.Pl., 52 
Dauph.Co. 1, 

A provisio» for arbitratio», in a 
collective bargaining contract, of 
disputes arising under the agreement 
does not prevent resort to the courts 
for the enforcement of rights or the 
redress of wrongs.—Rentschler v. 
Missouri Pac. R. Co., 263 N.W. 694, 
126 Neb. 493, 95 A.L.R. 1. 

Itabor boar^^s award 

An employee’s action for a breach 
of contract of employment, in which 
the labor board’s award, authoriz- 
ing the employee’s recovery of wages 
for time lost, if accepted as final, is 
not an action to enforce the board's 
decision as such, but is one for 
breach of the contract.—San An¬ 
tonio & A. P. Ry. Co. V. Collins, Tex., 
61 S.W.2d 84. 

Bighta are goverued by terms of 
contract 

U.S.—System Federation No. 69 of 
Railway Employees Department of 
American Federation of Labor v. 
Louisiana & A. Ry. C.o., C.C.A.La., 
119 P.2d 509, rehearing denied 32 
F.Supp. 89, certiorari denied 62 S. 
Ct. 108, 314 U.S, 626, 86 L.Ed. 526. 
What law govems 

The law of the state in which ^ 
railroad employee was employed for 
work therein, in which the collective 
bargaining agreement on which he 
relies was exeeuted, and in which 
the breach, if any, occurred, governs 


such employee*s action for a wrong¬ 
ful discharge.—Elder v. New York 
Cent. R. Co., C.C.AKy., 152 P.2d 
361. 

26 . U.S.—Moore v. Illinois Cent. R. 
Co., D.C.Miss., 24 F.Supp. 731, re- 
versed on other grounds, C.C.A., 
Illinois Cent. R. Co. v. Moore, 112 
F.2d 959, reversed on other grounds 
61 S.Ct. 754, 312 U.S. 630, 85 L.Ed. 
1089. 

Ohio.—H. Blum & Co. v. Landau, 165 
N.E. 154, 23 Ohlo App. 426. 

Wash.—Huston v. Washington Wood 
& Coal Co., 103 P.2d 1095, 4 Wash. 
2d 449. 

Wyo.—Beatty v. Chicago, B. & Q. R. 
Co., 52 P.2d 404, 49 Wyo. 22. 

27. Minn.—Florestano v. Northern 
Pac. ,Ry. Co., 269 N.W. 407, 198 
Minn. 203. 

Mo.—McGee v. St. Joseph Belt Ry. 
Co., 93 S.W.2d 1111, 233 Mo.App. 
111 . 

A contract respecting seniority of 
switchme», signed by president rep- 
resenting railway company and com¬ 
mi ttee representing switchmen, has 
been held to entitle switchman to 
action thereon to recover damages 
for failure to respect seniority rights 
established therein.—McGee v. St. 
Joseph Belt Ry. Co., supra. 

An employee who has automatlc- 
ally lost his seniority rights, under 
the terms of his contract of employ¬ 
ment, by his voluntary transfer to 
another department, is not entitled 
to maintain an action for breach of 
contract after having been laid ofC 
without regard to seniority.—Flore¬ 
stano V. Northern Pac. Ry. Co., 269 
N.W. 407, 198 Minn. 203. 

' 28 . Mo.—McGee v. St. Joseph Belt 
Ry. Co., 93 S.W.2d 1111, 233 Mo. 
App. 111. 

29 . Wyo.—Beatty v. Chicago, B. & 
Q. R. Co., 62 P.2d 404, 44 Wyo. 
22 . 

Compliance wlth oontxact 
An employee who receives notice 
of his discharge, in compliance with 

251 


the provisions of the contract be¬ 
tween his employer and the union of 
which he is a member, is not en¬ 
titled to maintain an action for a 
wrongful discharge, regardless of 
whether the motive for giving the 
notice was to abrogate the contract 
with the union.—Volquardsen v. 
Southern Amusement Co., La.App., 
156 So. 678. 

If wrongfuUy discharged before 
end of term, he may sue immediately 
for breach of contract.—Gary v. Cen¬ 
tral of Georgia Ry. Co., 141 S.E. 819, 
37 Ga.App. 744. 

Freventio» of performance of condi- 
tlons 

An employer, who refuses to do 
the acts required of it by the con- 
Iract of employment relating to the 
settlement of disputes arising out 
of the discharge of an employee, 
and prevents the discharged em¬ 
ployee from complying with such 
provisions, may not urge as a de¬ 
fense to the discharged employee’s 
action ‘for breach of the contract 
the fact that the employee had failed 
to comply with such provisions.— 
Moore County Carbon Co. v. Whit- 
ten, Tex.Civ.App., 140 S.W.2d 880, er¬ 
ror dismissed, judgment correet. 

30. Miss.—Moore v. Illinois Cent. R. 
Co., 176 So. 693, ISO Miss. 276. 

Mo.—Hali V. St. Louis-San Prancisco 
Ry. Co., 28 S.W.2d 687, 224 Mo.App. 
431. 

31. Mo.—Butner v. Union Pac. R. 
Co., 163 S.W.2d 100, 236 Mo.App. 
1134. 

32. Mo.—Lyons v. St. Joseph Belt 
Ry. Co., App., 84 S.W.2d 933, cer¬ 
tiorari Quashed State ex rei. St. 
Joseph Belt Ry. Co. v. Shain, 108 
S.W.2d 361, 341 Mo. 733. 

A» englnema» Is not estopped to 
complain of his discharge by rail¬ 
road because of his failure to request 
hearing, where it was not incumbent 
on engineman under working agree¬ 
ment with railroad to request hear¬ 
ing, but it was incumbent on rail- 
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damages for a delay in rendering a decision o£ dis- 
charge after the investigation, if he suffers no dam- 
age as resuit o£ such delay.® ^ The fact that an em- 
plo 3 ''ee’s discharge was found justified after an in¬ 
vestigation by a delegate of the union may be urged 
as a defense to the discharged employee’s action for 
breach of his contract of employment, where the 
contract provides that the employee shall have no 
recoiirse if his discharge is found justified by such 
investigation.®^ 

An employee, who has been lawfully laid off, may 
have a cause of action for damages for a breach of 
the employer’s obligation to reemploy him, in ac¬ 
eo rdance with the terms of the contract,®5 such as 
for a refusal to reemploy him according to his seni¬ 
or ity standing,®® unless such rights are not pre- 
served;®'^ and each day that he is not reemployed, 
in accordance with the contract, constitutes a sepa¬ 
rate violation, and gives rise to a distinet cause of 
action, for which a new action may be brought.®® 

By or against tinion, A labor union, although un- 


incorporated, may maintain an action to enforce the 
provisions of a contract entered into by it with an 
employer, when the employer has brcached or is 
threatening a breach of some provision which is 
deemed by the courts of consequence to the union 
as an organization, and where an action by an indi- 
vidual member of the union would not lie.®® It has 
been held that an action will lie by the union to pre- 
vent the breach of an agrccmcnt for a closed shop,40 
or for a breach of agreement with respect to kecp- 
ingthe employer^s shop or store open after the hours 
agreed on.^i An action for damages may also be 
maintained against a union for a violation of its 
collective bargaining contract,4® for damages sus- 
tained by an employer as a resuit of an unlawful 
strike,^® or as a resuit of the unlawful conduct 
thereof;^^ for damages resulting from a strike 
against an employer with whom no trade dispute 
ex;ists;^5 for damages sustained by one as a resuit 
of an unlawful boycott conducted by a union 6 or 
for damages sustained by one as a resuit of unlaw¬ 
ful picketing.47 


road to give him one before discharg- 
ing" him, and engineman was dis¬ 
charged without notice and without 
knowledge that there was charge 
against him that mlght be Investi- 
gated.—Lyons v. St. Joseph Belt Ry. 
Co., supra. 

33. Mo.—Reed v. St. Louis South- 
western R, Co., App., 96 S.W.2d 
887. 

Withln Uve days 

Discharged employee Is not en- 
titled to recover damages for em- 
ployer’s failure to render decision of 
discharge wilhin flve days after in¬ 
vestigation as provided in employ¬ 
ment contract, where employee con- 
tinued in employment until notified 
of discharge and had right to appeal 
from decision and hence suffered no 
damage as resuit of delay in render- 
ing decision.—Reed v. St. Louis 
Southwestorn R. Co., supra. 

34. N.Y.—Rolandez v. Star Liquor 
Dealers, 12 N‘.T.S.2d 17, 257 App. 
Div. 97. 

35. Tenn.—Earle v. Illinois Cent. R. 
Co., 167 S.W.2d 15, 25 Tenn.App. 
660, certiorari denied 63 S.Ct. 161, 
317 U.S. 680, 87 L.Ed. 546. 

30. Tenn.—Earle v. Illinois Cent. R. 
Co., supra. 

Action for wrongful discharge 
Where agreement between rail- 
roads and labor union obligating 
railroads to reSmploy yardmen, let 
out in reduction of forces, in order 
of thelr seniority standing if yard¬ 
men were not out of the servlce to 
exceed six months, became part of 
yardman's individual contract of em¬ 


ployment and yardman, let out of 
Service in reduction of forces, insti- 
tutod suit for breach of contract, the 
yardman’s cause of action was not 
for breach of contract occasioned by 
wrongful discharge, but for breach 
of railroads’ obligation to reemploy 
yardman when Services of additional 
yardmen were needed.—Earle v. Illi¬ 
nois Cent. R. Co., supra. 

37. Tenn.—Earle v. Illinois Cent. R. 
Co., supra. 

38. Mo.—McGee v. St. Joseph Belt 
Ry. Co., 110 S.W.2d 389, 232 Mo. 
App. 639. 

39. U.S.—Milk Wagon Drivers Un¬ 
ion of Chicago, Local 753 v. Asso¬ 
ciated Milk Dealers, D.C.Ill., 42 F. 
Supp. 684. 

40. N.T.—Jacobs v. Cohen, 76 N.E. 
6, 183 N.Y. 207, 2 L.R.A..N.S., 292, 
111 Am.S.R. 730, 5 N.T.Ann.Cas. 
280—Ribner v. Raeso Butter & Egg 
Co., 238 K.Y.S. 132, 135 Miso. 616. 

Tex,—Harper v. Local Union, Civ. 
App., 48 S.W.2d 1033. 

41. Arlz.—Henderson v. Ugalde, 147 
P.2d 490, G1 Ariz. 221. 

Barber shop 

Where ali the parties to a con- 
tract between a barbers’ union and 
two barbers waive compliance with 
a statute providing for arbitration 
of barbers’ controversies by a bar¬ 
bers’ board, the union has the right 
to bring an action to restrain, and 
recover damages for, such barbers’ 
breach of contract by keeping thelr 
shop open after the hours agreed to. 
—Henderson v. Ugalde, supra. 

42. U.S.—^American-Hawaiian S. S. 
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Co. V. Sailors Union of the Pacific. 
D.C.Cal., 37 P.Siipp. 828. 

Contract to fumlsh employees 
A sailor’s union, which triod In 
good faith to persuado the crew to 
return to worlc by calling mombers 
of the crew by phone and posting no- 
tices in the union hall, discharged its 
duty under an agreement to furntsh 
employees for tho vesscl and could 
not bc held Uablo In damages for a 
delay in salling, although it would 
bo liable for the cost of the action 
becausc the work stoppago occurred 
in fact in violation of tho agreement. 
—Amorican-Hawaiian S. S. Co. v. 
Sailors Union of the Pacific, supra. 

43. Mass.—W. A. Snow Iron Works 

V. Chadwick, 116 N.E. 801, 227 

Mass. 382, L.R.A.1917F 756. 

63 C.J. p 674 note 88. 

44. Mo.—Berry Foundry Co. v, In¬ 
ternational Moulders Union, 164 
S.W. 245, 177 Mo.App. 84. 

63 C.J. p 674 noto 89. 

45. Md.—Bricklayer.s’, Masons’, & 
Plasterors’ International Union of 
America v. Seymour Ruff & Sons, 
164 A. 62, 160 Md. 483. 

48. Mass.—-Shinsky v. Tracey, 114' 
N.E. 957, 226 Mass. 21, L.R.A.1917C 
1053. 

63 C.J. p 674 note 93. 

47. Mass.—Harvey v. Chapman, 115 
N.E. 304, 226 Mass. 191, L.R.A. 
1917B 389. 

Wash.—St. Germain v. Bakery & 
Confectionery Workers’ Union, No. 
9 of Soaltle, 166 P. 665, 97 Wash. 
282, L.R.A.1917P 824. 
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b. Under National Labor Relations Act 

Under the National Labor Relatlons Act, as a gen- 
eral rule, resort may not be had to the courts, untll 
the administrative remedies before the National Labor 
Relatlons Board have been exhausted. 

Under the National Labor Relations Act, resort 
may be had to the courts, for violations of the act, 
only where the administrative remedies before the 
National Labor Relations Board have been exhaust¬ 
ed,and this rule cannot be circumvented by assert- 
ing that the charge on which the complaint rests is 
groundless, and that the mere holding of an admin¬ 
istrative hearing would resuit in irreparable dam- 
age.^^Q Until the administrative remedy has been 
exhausted, a person aggrieved cannot apply for re- 
lief in equity,^^ such as for injunctive relief, as dis- 
cussed in Injunctions § 138 b (2) (a) dd. A state 
court, however, may enforce against a labor union 
such rights as are consistent with tlie provisions of 
the act;5i and such act does not deprive a state 
court of the power to prevent unlawful conduct by 


labor unions, where such conduct is not authorized 
or protected by the act.^s 

c. Under Railway Labor Act 

Under the Railway Labor Act, resort may be harf 
to the courts for the redress of wrongs, or for the 
establishment and enforcement of rights, without ex» 
haustlng administrative remedies. 

The Railway Labor Act does not deprive em- 
ployees of the right to resort to law trihunals for 
the redress of wrongs,and does not require that 
the administrative remedies before the board shall 
be resorted to, or exhausted, by the complaining car- 
rier or employees, before bringing an action in court 
to redress grievances, or to establish and enforce 
rights, under the statute,®*^ such as to establish and 
enforce an employee^s seniority rights under a col¬ 
lective bargaining contract.55 If the dispute or 
grievance is first taken before a court, it will retain 
jurisdiction and carry the case through to an adjudi- 
cation.®® 


48. U.S.—Myers v. Bethlehem Ship- 
building Corporation, Mass., 68 S. 
Ct. 469, 303 U.S. 41, 82 L.Ed. 638 
—Montgomery Ward Employees’ 
Ass’n V. Retail Clerks Internation¬ 
al Protective Ass’n Local No. 47, 
D.C.Cal., 3S F.Supp, 321—Sanco 
Piece Dye Works v. Herrick, D.C. 
N.Y., 33 F.Supp. 80. 

Exclusiveness of board*s jurisdiction 
see infra § 28 (74) b. 

49. U.S.—Myers v. Bethlehem Ship- 
building Corporation, Mass., 58 S. 
Ct. 459, 303 U.S. 41, 82 L.Ed. 638— 
Clark V. Lindemann & Hoverson 
Co., C.C.A.Wis., 88 F.2d 59—Brad- 
ley Lumber Co. of Arkansas v. N. 
L. R. B., C.C.A.La., 84 F.2d 97. 

60. U.S.—Joel V. Rosseter, D.C.Cal., 
15 F.Supp. 914. 

A. state court may not entertain 
jurisdiction of war industry em- 
ployee's suit challenging validity of 
clause in contract between labor un¬ 
ion and employer which obligated 
employees to refrain from engaging 
in “activity in the piant calculated 
to undermine the status of the Un¬ 
ion as the bargaining agency . . 
where the employee had not availed 
himself of provisions of the National 
Labo^ Relations Act for determina- 
tion .of a labor dispute.—Keller v. 
American Cyanamid Co., 28 A.2d 41, 
132 N.J.Eq. 210. 

51. Cal.—Williams v. International 
Broth. of Boilermakers, Iron Ship- 
builders and Helpers of America, 
165 P.2d 903, 27 Cal.2d 686. 

52. Cal.—James v. Marinship Corp,, 
155 P.2d 329, 25 Cal.2d 721, 160 A. 
L.R. 900. 

Demaud for olosed-shop agreemeut 
Where, in employer’s proceeding 


for certiflcation of a bargaining rep- 
resentative, National Labor Rela¬ 
tions Board held that employer could 
not lawfully recognize either union 
as exclusive bargaining representa- 
tive of employees because not repre- 
senting a majority, supreme court 
was not encroaching on exclusive 
jurisdiction of board in determlnlng 
that unions’ demands for closed-shop 
agreement were unlawful and that 
employer was under legal duty to 
reject such demands.—Park & Til- 
ford Import Corp., v. International | 
Broth. of Teamsters, Chauffeurs, 
Warehousemen and Helpers of 
America, Local No. 848, A. F. of L., 
166 P.2d 891, 27 Cal.2d 599, 162 A.Ii. 

R. 1426. 

5'3. Ala.—Kenf'r v. Western Ry. of 
^labama, 153 So. 441. 228 Ala. 

336—Bell V. Western Ry. of Ala- 
bama, 153 So. 434, 228 Ala. 328. 

54. U.S.—Moore v. Illinois Cent. R. 
Co., Miss., 61 S.Ct. 764, 312 U.S. 
630, 85 L.Ed. 1089—Randolph v. 
Missouri-Kansas-Texas R. Co., D. 

C. Mo., 68 F.Supp. 1007—Delaware, 
L. & W. R. Co. V. Slocum, D.C.N.T., 
66 F.Supp. 634. 

D.C.—^Washington Terminal Co. v. 
Boswell, 124 F.2d 235, 76 U.S.App. 

D. C. 1, affirmed 63 S.Ct. 1430, 319 
U.S. 732, 87 L.Ed. 1694. 

Ga.—Evans v. Louisville & N. R. 

Co., 12 S.E.2d 611, 191 Ga. 395. 
N.Y.—Delaware, L. & W. R. Co. v. 
Slocum, 60 N.Y.S.2d 313, 183 Misc* 
454. 

S. C.—Southern Ry. Co. v. Order of 
Ry. Conductors of America, 41 S.E. 
2d 774, 210 S.C. 121. 

An administrative fludlng by the 
board is not a prerequisite to filing 
a suit in court,—^Moore v. Illinois 
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Cent. R. Co., Miss., 61 S.Ct. 754, 312 
U.S. 630, 85 L.Ed. 1089. 

Frocedure before board ao-t compul- 
sory 

Neither the original Railway'La¬ 
bor Act of 1926 nor the act as 
amended in 1934 indicates that the 
machinery provided for settling dis¬ 
putes between employees and car- 
riers growing out of grievances or 
out of interpretation of agreements 
concerning rates of pay, etc., was 
based on the philosophy of legal 
compulsion. 

U.S.—Moore v. Illinois Cent. R. Co., 
supra. 

Tex.—^Watson v. Missouri-Kansas- 
Texas R. Co. of Texas, Civ.App., 
173 S.W,2d 357. 

State courts 

The provision of the Railway La¬ 
bor Act, which permits controversias 
arising under employment contracts 
to be determined before the National 
Railroad Adjustment Board, does not 
deprive state courts of jurisdiction. 
—Delaware, L. & W. R. Co. v. Slo¬ 
cum, 67 N.T.S.2d 65, 269 App.Div. 
467. 

56. U.S.—^Adams v. New York, C. 
& St. L. R. Co., C.C.A.Ind., 121 F. 
2d 808. 

Cal.—Austin v. Southern Pac. Co., 
123 P.2d '39, 60 Cal.App'.2d 292. 
Ga.—Evans v. Louisville & N. R. 

Co., 12 S.E.2d 611, 191 Ga. 395. 
Tenn.—^Barle v. Illinois Cent. R. Co., 
167 S.W.2d 16, 25 Tenn.App. 660, 
certiorari denied ,63 S.Ct. 161, 317 
U.S. 680, 87 ‘L.Ed. 546. 

56. U.S.—Southern Ry. Co. v. Order 
of Ry. Conductors of America, D. 
C.S.C., 63 t'.Supp. 306. 
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Employees having individual grievances are with- 
out adequate administrative remedy, and may seek 
relief in equity withotit first attempting to obtain re- 
lief by administrative means,stich as for a breach 
of duty by a bargaining representative toward a 
member of the craft represented and a discrimina- 
tory contract between such representative and the 
carriers.ss If the contract of employment provides 
that the federal board of mediation is the final tri¬ 
bunal to which a discharged employee may appeal 
for a determination of his grievances, and a rein- 
statement if the decision of such tribunal favors him, 
the failure of such board to reach an adjustment 
does not give the employee a cause of action, where 
a number of prior tribunals had found against him.59 

Jurisdictional disputes, The courts, under the 
Railway Labor Act, have no jurisdiction of a ju¬ 
risdictional dispute or controversy between two ri- 
val unions,®^ but a union in such a case must have 
its contract construed by the adjustment board, and 
then seek relief in a court of equity to protect its 
rights under the contract as so interpreted.^i 

The Federal Transportation Act of Febr. 28, 1920, 
41 U.S.St. at L. tit III § 301 et seq, now repealed, 
providing for the settlement, by administrative pro- 


ceedings, of disputes between a railroad, engaged in 
interstate commerce, and its employees, did not dis- 
turb the jurisdiction of state courts of a controversy 
over contract rights between two employees and a 
carrier, where all parties were residents of the state 
and no question of interstate commerce was in- 
volved.®2 In absence of a request to refer a dis¬ 
pute to the labor board as provided by the act, the 
statute did not take away the right of an individual 
employee first to resort to the courts to adjudicate his 
rights,®^ and in ordcr to abate such a suit, a request 
of the railroad to refer the matter to the labor board 
must have been allcged and proved and the claims 
shown to be within its jurisdiction.®^ 

§ 28(72). Arbitration 

The right to arbitration and the particular matters 
or disputes which may be arbitrated depend on the 
provisions of the statute, or of the arbitration ciause 
of the empioyment contract, under which arbitration Is 
sought. 

The arbitration of disputes between cmploycrs and 
employees is strongly supported by a sound and well 
recognized public policy.®® The right to arbitra¬ 
tion®® and the particular disputes which may be ar¬ 
bitrated depend on the terms of the statute,®'^ or the 
terms of the arbitration clause of the employment 


57. U.S.—Steele v. Louisvllle & N. 
R. Co., Ala., 65 S.Ct. 226, 323 U.S. 
192, 89 L.Ed. 178. 

58. U.S.—Tunstall v. Brotherhood 
of Locomotive Firemen and En- 
ginemen, Ocean Lodge No. 76, Va., 
66 S.Ct. 235, 323 U.S. 210, 89 L.Ed. 
187, confonned to C.C.A., 148 P.2d 
403—Steele v. Louisville & N. R. 
Co., Ala., 65 S.Ct. 226, 323 U.S. 
192, 89 L.Ed. 173. 

Biscrlmluatlou, against negro 

Where a negro flreman was incli- 
gible for membcrship in union cho- 
sen by majority of his craft as bar¬ 
gaining representative under the 
Railway Labor Act and was discrim- 
inated against in contracts between 
bargaining representative and carrier 
in favor of white fireman, he was 
without adequate administrative 
remedy and could seek relief in 
equity without first attempting to 
secure relief by administrative 
means.—Steele v. Louisville & N. R. 
Co., supra. 

59. Tex.—Cousins v. Pullman Co., 
Civ.App., 72 S.W.2d 366. 

60. U.S.—General Committee of Ad- I 
justment of Brotherhood of Loco¬ 
motive Engineers for Missouri- 
Kansas-Texas R. R. v. Missouri- 
Kansas-Texas R. Co., Tex., 64 S.Ct. 
146, 320 U.S. 323, 88 L.Ed. 76— 
General Committee of Adjustment 
of Brotherhood of Locomotive Bn- 
gineers for Pacific Lines of South¬ 


ern Pac. Co. V. Southern Pac. Co., 
Cal., 64 S.Ct. 142, 320 U.S. 338, 88 
L.Ed. 85—Order of R. R. Tcleg- 
raphers v. New Orleans, T. & M. 
Ry. Co., C.C.A.MO., 166 F.2d 1, cer¬ 
tiorari denied 67 S.Ct. 112, rehear- 
ing denied 67 S.Ct. 201. 

Bisputes held jurisdictional 

U.S,—General Committee of Adjust¬ 
ment of Brotherhood of Locomo¬ 
tive Engineers for Missouri-Kan- 
sas-Texas R. R. v. Missouri-Kan- 
sas-Texas R. Co., Tex., 64 S.Ct. 146, 
320 U.S. 32.3, 88 L.Ed. 76—Gen¬ 
eral Committee of Adjustment of 
Brotherhood of Locomotive Engi¬ 
neers for Pacific Lines of Southern 
Pac. Co. V. Southern Pac. Co., Cal., 
64 S.Ct. 142, 320 U.S. 338, 88 L. 
Bd. 86. 

61. U.S.—Order of R. R. Telegraph- 
ers V. New Orleans, T. «& M. Ry. 
Co., C.C.A.MO., 156 P.2d 1, certio¬ 
rari denied 67 S.Ct, 112, rehear- 
ing denied 67 S.Ct. 201. 

612 . Ky.—Gregg v. Starks, 224 S.W. 
469, 188 Ky. 834. 

63. Tex.—Panhandle & S. F. R. Co. 
V. Curtis, Civ.App., 245 S.W. 781. 

39 C.J. p 70 note 35. 

64. Tex.—Panhandle «fe S, F. R. Co. 
V. Curtis, supra. 

65, Wash.—Hegeberg v. New Bng- 
land Fish Co., 110 P.2d 182, 7 
Wash.2d 609. 

66, N.Y.—^Amsterdam & Co. v. 
Bevery, i N.T.S.2d 427, 168 Misc. 
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478—Uneeda Credit Clothing 

Stores V. Briskin, 14 N.Y.S.2d 964. 
Truck owuers 

Where truck owners had entered 
inio identical written employment 
contracts with truck drivers’ union 
providing that any differencos aris- 
ing between owner and employee 
should be submitted to arbitration 
by both parties, truck owners, act- 
ing through transport association to 
which thoy belonged, were entitlcd 
to compol union to arbitrate dis¬ 
putes mocting description of “any 
differcnce" conlainod in contract.— 
Amsterdam & Co. v. Devery, 5 N.Y.S. 
2d 427, 168 Misc. 478. 

67. Mich.—Motorcoach Operators' 
Ass’n v. Board of Street Ry. 
Com'rs, 266 N.W. 391, 267 Mich. 
568. 

Birectory provision. 

A provision in a city charter au- 
thorizing board of Street railway 
commissioners to arbitrate anjj, dis¬ 
pute over wages or conditlons of 
employment, provided cach party 
would agree in advance to pay half 
of expenses of arbitration, has been 
held directory, so that motorcoach 
employees could not compel board 
of commissioners to submit to arbi- 
tration a proposed change in meth- 
od of determining seniority in trans- 
portation system.—Motorcoach Op- 
erators’ Ass'n v. Board of Street Ry. 
Com’rs, supra. 
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contract,6S under which arbitration is sought. Un¬ 
der an arbitration clause in a collective bargaining 
contract, such disputes only may be arbitrated as 
come within the provisions of the clause and 
the willingness of the employer to recognize a mat- 
ter not in the agreement, in a particular instance, 
does not constitute an agreement on his part that 
anything not in the agreement might be made the 
subject of arbitration.70 The particular matters ar- 
bitrable, under such clause, may be determined by 
the practical construction of the clause by the parties 
to the contract,and, if the interpretation so given 
is a reasonable onc, the employer may not subse- 
quently assert that the controversy submitted was 
not within the arbitration clause.'^^ blanket ar¬ 
bitration clause, covering all disputes, applies to a 
dispute, although it is not mentioned in the con¬ 


tract,and the fact that a claim sought to be arbi¬ 
trated appears to be contrary to the language of the 
contract is not sufficient to authorize the substitu- 
tion of a court^s determination as to the merits of 
the claim for that of the arbitratorsJ^ Under a con¬ 
tract providing that, if it is impossible to reach a 
satisfactory understanding as to an employee^s com- 
plaint or grievance by procedure before the succes¬ 
sive tribunals provided for in the agreement, the 
question in dispute shall be submitted to a board of 
arbitrators, the only matters that may be so arbitrat¬ 
ed are those relating to individual complaints and 
grievances,'^^ and not matters relating to amend- 
ments to, or modifications of, the contract and, 
where the contract provides that there should be no 
modification thereof, during the term of the agree¬ 
ment, an employee is not entitled to arbitration of 


08. N.T.—Application of Scully, 47 
N.Y.S.2d 256. 

09. U.S.—Transcontinental & West¬ 
ern Air V. Parker, C.C.A.Mo., 144 F. 
2d 735—Northland ^ Greyhound 
Lines v. Amalgamated ’Ass*n of St., 
Elee. Ry. and Motor Coach Bmp. 
of America, Division 1160, D.C. 
Minn., 66 F.Supp. 431—Texoma 
Natural Gas Co. v. Oil Workers 
Intern. Union, Local No. 463, D.C. 
Tex., 68 F.Supp. 132, afRrmed C. 
C.A., Oil Workers Intern. Union, 
Local No. 463 v. Texoma Natural 
Gas Co., 146 F.2d 62, certiorari 
denied 66 S.Ct, 1017, 324 U.S. 872, 
89 L.Ed. 1426, rehearing: denied 65 
S.Ct. 1183, 326 U.S. 893, 89 L.Ed. 
2004. 

N.T.—^Application of Towns & 
James, 48 N.T.S.2d 81, 183 Misc. 
181—P. S. Tliorsen & Co, v. Neves, 
37 N.Y.S.2d 113, 179 Misc. ll-Am- 
sterdam & Co. v. Devery, 6 N.Y.S. 
2d 427, 168 Misc. 478—Application 
of Selly, 47 N.Y.S.2d 256—Uneeda 
Credit Clothing Stores v. Briskin, 
14 N.Y.S.2d 964. 

Pa.—In re Lehrman, Com.Pl., 52 
Dauph.Co. 1. 

Matters left excluslvely to employer 

Under arbitration agreement be- 
tween telegraph company and em- 
ployee’s Union providing that suc- 
cessful applicants for positions 
should be chosen by company on 
basis of ability, merit, and seniority, 
and where ability and merit were 
adequate, seniority should prevail, 
but company should not have its au- 
thority to fili vacancies "diluted,” 
matter of selection of employees to 
flll vacancies was left exclusively to 
company and, hence, could not pre- 
sent an arbitrable dispute.—Applica¬ 
tion of Selly, 47 N.T.S.2d 266. 

70. N.T.—^Application of Towns & 
James, 48 N.Y.S.2d 81, 183 Misc. 
181. 


Slck leave 

Where undisputed fact was that 
sick leave was not matter covered by 
flnal agreement entered into between 
employer and labor union, providing 
for arbitration of any dispute arising 
by virtue of contract, dispute con- 
cerning such question was not sub¬ 
ject to arbitration, notwithstanding 
employer had recognized previously 
other matters not in contract.—Ap¬ 
plication of Towns & James, supra. 

71. Minn.—^Mueller v. Chicago & N. 
W. Ry. Co., 269 N.W. 798, 194 
Minn. 83. , 

Difference in disputes of several 
parties 

A truck drivers' union, which had 
entered into identical employment 
contracts with truck owners pro¬ 
viding that any difference arising 
between owner and employee should 
be submitted to arbitration, could 
not avoid arbitration on ground that 
disputes conceming which arbitra¬ 
tion was sought by truck owners’ 
association varied as between differ¬ 
ent truck owners and their em¬ 
ployees, in view of dealings indicat- 
ing that union recognized associa¬ 
tion as real party in interest with 
respect to any disputes.—Amsterdam 
& Co. V. Devery, 5 N.T.S.2d 427, 168 
Misc., 478. 

72. Minn.—Mueller v. Chicago & N. 
W. Ry. Co., 259 N.W. 798, 194 
Minn. 83. 

73. N.Y.—Pierce v. Brown Buick 

Co., 11 N.Y.S.2d 160, 2'56 App.Div. 
1076, reargument denied 12 N.Y.S. 
2d 35'6, 266 App.Div, 1101, appeal 
denied—Freydberg Bros. v. Corey, 
31 N.Y.S.2d 10, 177 Misc. 660, 

afRrmed 32 N.Y.S.2d 129, 263 App. 
Div. 805, reargument denied 32 N. 
Y.S.2d 783, 263 App.Div. 858. 

74. N.Y.—^Freydberg Bros. v. Corey, 
supra. 

I Undeor a provislon ^‘aiiy dispute of 
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any nature that might arise between 
us is to be adjusted by the American 
Arbitration Association,” the arbi¬ 
trator was authorized to pass on any 
disputes arising out of employment 
relationship between parties.—Freyd¬ 
berg Bros. V. Corey, supra. 

75. U.S.—Texoma Natural Gas Co. 
V. Oil Workers Intern. Union, Lo¬ 
cal No. 463, D.C.Tex., 68 F.Supp. 
132, afflrmed, C.C.A., Oil Workers 
Intern. Union, Local No. 463 v. 
Texoma Natural Gas Co., 146 F.2d 
62, certiorari denied 65 S.Ct. 1017, 
324 U.S. 872, 89 L.Ed. 1426, rehear¬ 
ing denied 65 S.Ct. 1183, 325 U.S. 
893, 89 L.Ed. 2004. 

76. U.S.—Texoma Natural Gas Co. 
V. Oil Workers Intern. Union, Lo¬ 
cal No. 463, D.C.Tex., 68 F.Supp. 
132, affirmed C.C.A., Oil Workers 
Intern. Union, Local No. 463 v. 
Texoma Natural Gas Co., 146 F. 
2d 62, certiorari denied 65 S.Ct. 
1017, 324 U.S. 872, 89 L.Ed. 1426, 
rehearing denied 65 S.Ct. 1183, 325 
U.S. 893, 89 L.Ed. 2004. 

Seniority standing 
When an employee’s seniority 
standing was required by collective 
bargaining contract, and seniority 
list posted by employer in accord- 
ance with terms of the contract be- 
came a part thereof, such employee’s 
seniority was not arbitrable under 
the contract which provided for ar¬ 
bitration of an employee’s complaint 
or grievance, but not for matters re¬ 
lating to amendments to or modifica¬ 
tions of the contract.—Texoma Nat¬ 
ural Gas Co, V. Oil Workers Intern. 
Union, Local No. 463, D.C.Tex., 58 F. 
Supp. 132, affirmed, C.C.A., Oil Work- 
era Intern. Union, Local No. 463 v. 
Texoma Natural Gas Co., 146 F.2d 
62, certiorari denied 65 S.Ct. 1017, 
324 U.S. 872, 89 L.Ed. 1426, rehear¬ 
ing denied 65 S.Ct. 1183, 325 U.S. 
893. 89 L.Ed. 2004. 
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disputes, which, if submitted to arbitration, would in 
effect create a new contract.'^'^ Although the con- 
tract makes the state compensation act applicable to 
the einployee’s injury or death, if the arbitration 
clause refers only to disputes between the employer 
and employee, it is inapplicable in an action by the 
employee's widow on the contractas 

An employer may be required to proceed to arbi¬ 
tration, in accordance with a collective bargaining 
contract, containing an arbitration clause,unless 
he signed the contract under duressjSO and, where 
an arbitration has been had, the employer may not 
question the validity of the contract to arbitrate.si 

An arbitration clause in a collective bargaining 
contract does not establish an agreement for statu- 
tory arbitration, if there is no attempt to limit the 
arbitration to controversies which might be the sub- 
ject of a personal action at law or a suit in equity, 
and no court is designated to which any award is to 
be returned;S2 but a proviso excluding statutory ar- 
bitrations as to contracts for personal Services has 
been held not to preclude such an arbitration with 
reference to a dispute growing out of a collective 
bargaining agreement 

§ 28(73). - Procedure 

The arbitration of a dispute between an employer 
and a labor unIon shouid comply with the requirements 
of the arbitration clause of the contract, or of the pro- 
vlslons of the statute, under which It Is conducted. 

The arbitration of a controversy or dispute be¬ 
tween an employer and a labor union, in pursuance. 
of an arbitration clause in the contract between 


them, providing for the settlement of future contro¬ 
versies, or in pursuance of the provisions of an ar¬ 
bitration statute, shouid be conducted in accordance 
with the requirements of the contract,84 or statute,85 
as the case may be, such as with respect to the time 
within which a demand or notice for arbitration 
must be made, unless such requirement is waived.88 
If such a contract contains no formal requirements 
as to the certification of disputes, the submission to 
arbitration thereunder is not required to be in writ- 
ing subscribed by the parties ;87 but the contrary oh- 
tains where the submission is under a statute which 
requires such formality.88 A provision of such a 
contract, which gives the arbitrator power to render 
decisions as to the meaning, application, or interpre- 
tation of the agreement, does not vest in the arbi¬ 
trator authority to issue a directive to the cmploy- 
er,89 but he may make such a directive if he is ex- 
pressly vested with such authority by the contract.o^ 
In a proceeding for a stay of arbitration procccdings 
instituted by a local union before an arbitration as- 
sociation, the court may enter an order appointing 
an arbitrator and dirccting. arbitration under the 
contract entered into between the parties, notwith- 
standing such relief is not specifically requestcd.^i 
If one of the parties agrecs that the award shouid 
be made by certain designated persons, he thereby 
waives objection to any apparent bias .^2 

Under the Railway Labor Act § 157, if a contro¬ 
versy between a carricr and its employccs is not set- 
tled either by a confercnce between the representa- 
tives of the parties, or by the appropriale adjusl- 
ment board or through mediation, it may be subinit- 
ted to a proper board for arbitration.03 This arbi- 


77. N.T.—In re Amsterdam Dis- 
pateh, 4 N.T.S.2d 908, 254 App.Div. 
233, aflflrmed Amerstam Dispateh 
V. Devery, 16 N.B.2d 403, 278 K 
Y. 688. 

78. U.S.—Transcontinental & West¬ 
ern Air V. Parker, C.C.A.Mo., 144 
P.2d 735. 

79. N.T.—Granata v. Ira S, Bushey 
& Sons, 63 N.Y.S.2d 47, 270 App. 
Div. 1026. 

80. N.Y.—Granata v. Ira S. Bushey 
& Sons, supra. 

Slg'niiigr not under duress 

Employer’s signing of collective 
bargaining contract under allegod 
threat of seizure of its piant by 
the government pursuant to law did 
not constitute duress so as to jus- 
tify enaployer's refusal to proceed to 
arbitration pursuant to contract.— 
Granata v. Ira S. Bushey & Sons, 
supra. 

81. N.Y.—Granata v. Ira S. Bushey 
&f Sons, supra. 

82. Mass.—Sanford v, Boston Edi¬ 


son Co., 56 N.E.2d 1, 816 Mass. 
631, 166 A.L.R. 644. 

83. Pa.—Kaplan v. Bagrier, 12 Pa. 
Dist. & Co. 693. 

84. N.Y.—AppUcation of Davis, 67 
N.Y.S.2d 387. 

85. U.S.—-Toledo, P. & W. R. R. v. 
Brotherhood of Railroad Train- 
men, Enterprise Lodgc No. 27, C. 
C.A.IIL, 132 P.2d 265, reversed on 
othor grounds 64 S.Ct 413, 321 U. 
S. 60, 88 L.Ed. 634, 150 A.L.R. 810. 

80. N.Y.—Application of ICetehum & 
Co., 70 N.Y.S.2d 476. 

Notice of appeal lu nature of arbi¬ 
tration 

A provision in a collective bar¬ 
gaining contract that an employee, 
on glvlng notice to an em.ployer 
within three days of discharge, 
might appeal from discharge, which 
appeal was to be handled through 
grievance machinery in Ihe nature of 
arbitration, is, in efCect, a statute 
of limitations by which right to de¬ 
mand arbitration is barre^ by fail- 
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ure to glvc required notice within 

time prescrlbcd, unlo.ss waived.—Ap¬ 
plication of Ketehum & Co., supra. 

87. N.Y.—Application of Davis, 57 
N.Y.S.2d 387. 

88 . N.Y.—^Application of Davis, su¬ 
pra. 

89. N.Y.—Goldberg v. Rialto Re- 
tailors, 43 N.Y.S.2d 433. 

90. N.Y.—Application of Devery, 41 
N.Y.S.2d 293, 266 App.Div. 213— 
Goldberg v. Rialto Retallcrs, 43 
N.Y.S.2d 432. 

91. N.Y.—In re Peuor Transp., 65 
N.E.2d 178, 296 N.Y. 87. revorsing 
reargument denied Peuor Transp. 
V. Local Union No. 445 of Intern. 
Broth. of Teamsters, 66 N.EI.2d 590, 
296 N.Y. 821, motion denied 66 N. 
E.2d 593, 295 N.Y. 825. 

92. Or.—Rueda v. Union Pac. R. Co., 
175 P.2d 778. 

93. U.S.—Toledo, P. & W. R. R. v. 
Brotherhood of Railroad Train- 
men, Enterprise Lodge No. 27, C. 
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tration is voluntary, and not mandatory,^^ and a 
failure to arbitrate does not bar' a legal action.95 

Under a gcncral arbiiration statute, it has been 
held that, wlicre in proceedings involving an agree- 
ment between a workers’ union and an employers^ 
association, defendant employer raises the issue as 
to whether he is a party to the agrecment, under 
which the arbitration is to be conducted, the arbi¬ 
trator may not determine his own jurisdiction and 
status by finding that the employer is bound by 
the contract,96 but, where a jury trial has been 
waived, the court is required to determine the pre- 
liminary question,^'? and, if it refuses to make the 
initial determination whether the employer is a party 
to the arbitration agreement before the submission 
of the controversy to the arbitrator, the arbitration 
■ proceedings are fatally defective.^s Where the sub¬ 
mission is made in accordance with the agreement of 
the parties, it has been held not to be invalid because 
of a failure to conform to the arbitration statute.^^ 

Appointment and removal of arbitrator. An ar¬ 
bitrator appointed by the court to adjust and settle 
a controversy, arising out of a labor dispute, such 
as a strike, must have the proper qualifications and 
ability for the performance of such duties,i and the 
removal of an arbitrator, so appointed, is within the 
discretion of the court.2 It is not sufficient to jus¬ 
ti fy his appointment that he possess honesty and in- 
tegrity, if he has evinced a course of conduct show- 
ing an ardor of advocacy for the cause of labor 
and, where such fact is established, the court, which 
appointed the arbitrator, may declare the office of 
arbitration vacant and appoint a successor arbitrator, 
on the motion of the eniphyer."* 

Conimon-law arbitration. Under an agreement 
between a union and an employers' association which 


on behalf of its members agrees to submit disputes 
thereunder to an imparfcial chairman, the union may 
compel an employer niember which has breached the 
agreement to submit to a common-law arbitration.^ 
Where an agreement between a union and an em¬ 
ployer expressly grants to each employee the right 
to have arbitrated the question whether, by being 
discharged, he was unjustly discriminated against, a 
discharged employee, as a third party beneficiary, 
may maintain a proceeding to require the employer 
to arbitrate the question of discrimination,^ and, un- 
less required by statute, he is not required to deposit 
security for costs as a condition of obtaining an or- 
der against the employer directing arbitration.’^ 

§ 28(74). Jurisdiction 

a. In general 

b. Under National Labor Relations Act 

c. Under Railway Labor Act 

a. In G-eneral 

Jurisdiction to adjust controversies arlslng under 
the various labor relations acts Is generally vested, in 
the first instance, in a , labor relations board or com- 
mission, created by the statute. 

Jurisdiction to adjust a labor dispute, or enforce 
a right, arising under the various labor relations acts 
is generally vested, in the first instance, in a labor 
relations board or commission.^ A state labor board 
has been held to have jurisdiction of a case dealing 
with a resident employer and resident employees, for 
a violation of the state statute,^ notwithstanding the 
employer also has employees residing outside the 
state.io A labor board, which has no jurisdiction to 
proceed further with a complaint than to decide that 
it has no jurisdiction of the subject matter has ju¬ 
risdiction to make that decision.^^ 


C.A.Ill., 132 F.2d 265, reversed on 
other grounds 64 S.Ct 413, 321 
U.S. 50, 88 L.Ed. 534, 150 A.L.R. 
810. 

94. U.S.—Toledo, P. & W. R. R. v. 

Brotherhood of Railroad Train- 
men, Enterprise Lodge No. 27, 
supra. 

^ 5 . U.S.—Toledo, P. & W. R. R. v. 
Brotherhood of Railroad Train- 
men, Enterprise Lodge No. 27, su¬ 
pra. 

96. Pa.—Goldstein v. International 
Ladies' Garment Workers’ Union 
196 A. 43, 328 Pa. 385. 

07. Pa.—Goldstein v. International 
Ladies' Garment Workers’ Union, 
supra. 

98. Pa.—Goldstein v. International 
Ladies' Garment Workers’ Union, 
supra. 

56 C. J.S.-17 


99. Wash.—Gord v. F. S. Harmon 
& Co., 61 P.2d 1294, 188 Wash. 134. 

1. N.Y.—W. U. Tei. Co. v. Selly, 

60 N.T,S.2d 411, affirmed 61 N.T. 
S.2d 911, 270 App.Div. 839, affirmed 
68 N,E.2d 183, 295 N.Y. 395. 

2 . N.Y.—W. U. Tei. Co. v. Selly, 

68 N.E.2d 183, 295 N.Y. 396. 

3. N.Y.—W. U. Tei. Co. v. Selly, 60 
N.Y.S.2d 411, affirmed 61 N.Y.S.2d 
911, 270 App.Div. 839, affirmed 68. 
N.E.2d 183, 295 N.Y. 395. 

4. N.Y.—W. U. Tei, Co. v. Selly, 

supra, 

5. Pa.—Goldstein v. International 

Ladies’ Garment Workers’ Union, 
196 A. 43, 328 Pa. 385. 

6. N.J.—Fagliarone v. Consolidated 
Film Industries, 26 A.2d 425, 20 N. 
J.Misc. 193, affirmed 36 A.2d 297, 
131 N.J.Law 315. 
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7. N.J.—Fagliarone v, Consolidated 
Film Industries, supra. 

8. Utah.—Teamsters Local Union 
No. 222 V. Strevell-Paterson Hard¬ 
ware Co., 174 P.2d 164. 

Wis.—International Brotherhood of 
Electrical Workers, Local No. 953, 
A. P. L. V. Wisconsin Employment 
Relations Board, 15 N.W.2d 823, 
245 Wis. 632. 

9. Wis.—International Brotherhood 
of Electrical Workers, Local No. 
953, A. P. L. V. Wisconsin Employ¬ 
ment Relations Board, supra. 

10. Wis.—International Brotherhood 
of Electrical Workers, Local No. 
963, A. F. of L., V. Wisconsin Em¬ 
ployment Relations Board, supra. 

11. Utah.—Furbreeders Agricultur- 
al Cooperative v. Wiesley, 132 P,2d 
384. 102 Ut6rh 601. 



§ 28(74) 

Exclusiveness, Unless otherwise provided by the 
statute, the jurisdiction of such board, within the 
limits of the powers conferred on it, is generally 
exclusive,^2 and the exercise of its powers, under 
such jurisdiction, is not subject to the action of the 
courts,^3 except, as discussed infra § 28 (122), for 
and in enforcing its orders or for a review of such 
orders. It has been held that a state labor board 
does not have exclusive jurisdiction over a contract 
between a trade union and an employer, adjusting a 
controversy over charges of unfair labor practices 
by the employer,!^ as against the jurisdiction of the 
proper court to afford full protection to the parties 
to the contract,^^ and that to give exclusive juris¬ 
diction of the board in such a case vrould be against 
Public policy.l® 

b. Under National Labor Relations Act 

Under the provisione of the National Labor Rela¬ 
tions Act, the National Labor Relations Board has ju¬ 
risdiction, unaffected by state statutes or decisions, or 
by private agreements, over all labor disputes affect- 
ing interstate commerce. Within the limits of the act, 


56 C.J.S. 

this Jurisdiction Is generally exclusive, as against the 
courts and state labor relations boards. 

The National Labor Relations Act establishes a 
general and uniform jurisdiction over labor rela¬ 
tions in the National Labor Relations Board,and 
this jurisdiction may not be varied or denied by state 
statutes^^ or decisions'’-^ or by an agreement between 
private parties.^® The jurisdiction of the board over 
a labor dispute depends on the facts existing at the 
time of the dispute,^! and continues as long as the 
relation of employer and employee continues.22 It 
may take jurisdiction of a dispute, notwilhstanding 
the dispute originated prior to the passage of the 
statute, if the board’s action is bascd on acts which 
occurred after the effective date of the statute.23 
Any objection to the jurisdiction of the board should, 
in the first instance, be addrcssed to the board.24 

Elements of jurisdiction; interstate commerce. 
The jurisdiction of the National Labor Relations 
Board attaches, and is restricted, to labor disputes 
affecting interstate commerce,25 sincc the National 
Labor Relations Act applies only to such commerce, 
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12. N.T.—Domanick v. Triboro 
Coach Corporation, 18 N.T.S.2d 650. 

Pa.—^Western Pennsylvania Hospi- 
tal V. Lichliter, 17 A.2d 206, 340 
Pa. 382, 132 A.L.R. 1146—In re 
Lehrman, Com.PL, 62 Dauph.Co. X 
—Pennsylvania Labor Relations 
Bd. V. Tellow Cab & Bus Co., 30 
North.Co. 9. 

13. Pa.—^Western Pennsylvania Hos- 
pital V. Lichliter, 17 A.2d 206, 340 
Pa. 382, 132 A.L.R. 1146—Pennsyl¬ 
vania Labor Relations Bd. v. Yel- 
low Cab & Bus Co., 30 North.Co. 
9. 

Right to resort to courts in general 
see supra § 28 (71) a. 

14. N.Y.—United Baking Co. v. 

Bakery and Confectionery Work- 
ers' Union, Local 221, 14 N.Y.S.2d 
74, 257 App.Div. 601. 

15. N.Y.—United Baking Co. v. 

Bakery and Confectionery Work- 
ers’ Union, Local 221, supra. 

16. N.Y.—United Baking Co. v. 

Bakery and Confectionery Work- 
ers’ Union, Local 221, supra. 

17. U.S.—N. L. R. B. V. Blount, G. 
C.A.8, 131 P.2d 585, certiorari de¬ 
nied Blount V. N. L. R. B., 63 S, 
Ct. 995, 318 U.S. 791, 87 L.Ed. 1157. 

liandlord and texiaat 
National Labor Relations Board 
possesses no jurisdiction over the 
relationship of landlord and tenant 
since its jurisdiction is limited to 
labo-r conditions and practices.— 
Mackey v. U. S. Coal & Coke Co., 
200 S.W.2d 756, 304 Ky. 334. 

la U.S.—N. L. R. B. V. Blount, C. 
C.A.8, 131 P.2d 585, certiorari de¬ 


nied Blount V. N. L, R. B., 63 S.Ct. 
99,5, 318 U.S. 791, 87 L.Ed. 1157. 
16. U.S.—N. L. R. B. V. Blount, C. 

C.A.8, 131 P.2d '585, certiorari de¬ 
nied Blount V. N. L. R. B., 63 S.Ct. 
995, 318 U.S. '791, 87 L.Ed. 1167. 

20. U.S.—N. L. R. B. V. Walt Disney 
Productions, C.C.A.9, 146 P.2d 44, 
certiorari denied 65 S.Ct. 102'5, 324 
U.S. 877, 89 L.Ed. 1429—N. L. R. 

B. V. General Motors Corporation, 

C. C.A.7, 116 P.2d 306. 

Mass.—Sanford v. Boston Edison Co., 
64 N.E.2d 631, 319 Mass. 55. « 

21. U.S.—N. L. R. B. V. Carlisle 
Lumber Co., C.C.A.9, 94 P.2d 138, 
certiorari denied Carlisle Lumber 
Co. V. N. L. R. B., '58 S.Ct. 1045, 
304 U.S. 675, 82 L.Ed. 1539. 

22. U.S.—JefCery-De Witt Insulator 
Co. V. N. L. R. B., C.C.A.4, 91 P.2d 
134, certiorari denied 58 S.Ct. 55, 
302 U.S. 731, 82 L.Ed. 565. 

Effect of Btrlke 

(1) The National Labor Relations 
Board has been held authorized to 
take jurisdiction of labor dispute be¬ 
tween employer and union, notwith- 
standing union members continued 
to strike after resumption of opera- 
tions and after date when employees 
desiring to work were reguired to go 
to work.—Jeffery-De Witt Insulator 
Go. V. N, L. R. B., supra. 

(2) Who are employees within 

meaning of labor relations statutes 
generally see supra §§ 28 (ll)-28 

(13). 

23. U.S.—JefCery-De Witt Insulator 
Co. V. National Labor Relations 
Board, supra. 
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24, U.S.—Thompson Products v. N. 
L. R. B., C.C.A.6, 133 P.2d 637. 

25. U.S.—N. L. R. B. v. Bradford 
Dyeing Ass'n, 60 S.Ct. 018, 310 U. 
S. 318, 84 L.Ed. 1226—N. L. R. B. 
V. Edinburg Citrus Ass'n, C.C.A., 
147 P.2d 3'53—Loveman, Joseph & 
Loeb V. N. L. R. B., C.C.A.5, 146 
P.2d 769—N. L. R. B. v. Tex-0- 
Kan Plour Mills Co., C.C.A., 122 P. 
2d 433—N. L. R. B. v, Pacific Gas 
& Electric Co., C.C.A.O, 118 P.2d 
780—N. L. R. B. v. Idaho-Mary- 
land Mines Corporation, C.C.A.O, 
98 P.2d 129—N. L. R. B. v. Wash¬ 
ington, Virginia & Maryland Coach 
Co., O.C.A., 85 P.2d ODO, affirmed 
Washington, Virginia & Maryland 
Coach Corporation v. N. L. R. B., 
57 S.Ct. 112, 290 U.S. 533, 81 L.Ed. 
392, affirmed 57 S.Ct. 648, 301 U.S. 
142, 81 L.Ed. 965. 

Wash.—Bloedel Donovan Lumber 
Mills, V. International Woodwork- 
ers of America, Local No. 46, 102 
P.2d 270, 4 Wash.2d 62. 
*‘€ommerce/' as defined in National 
Labor Relations Act § 2, 29 U.S.C.A. 
§ 152, extending jurisdiction of Na¬ 
tional Labor Relations Board only 
to unfair labor practices affecting 
commerce, aside from that in a ter- 
ritory or District of Columbia, is in¬ 
terstate and foreign commerce in 
the constitutional sense.—N, L. R. B. 
V. Idaho-Maryland Mines Corp., C.C. 
A.9, 98 P.2d 129. 

Xrtility’s interstate buslness 

Where unitary character of utill- 
ty's businesa had resulted in organ- 
ization of a single association of its 
employees, and strife affecting inter¬ 
state commerce would be avoided 
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as discussed supra § 28 (2) b. It is the duty of the 
board, at the beginning of a proceeding before it, 
to decide whether the dispute is one which aflects 
€ominerce,26 and it is error for the board to fail to. 
make such decision on the ground that the facts 
were not sufficiently developed and then deny a pe- 
tition for leave to adduce additional evidcnce.^'^ The 
board’s jurisdiction, however, is not limited to cas¬ 
es in which the labor disputes, strikes, or lockouts 
in question have the necessary effect of impairing, 
burdening, or obstructing commerce, but may attach 
where there is a reasonable probability of interfer- 
ence with interstate commerce ;28 but if the case is 
one in which the employer is not itself engaged in 
interstate commerce, justification for the exercise of 
the jurisdiction of the board, because of intra-state 
activities, should clearly appear,29 No restrictions 
on the board’s jurisdiction are to be determined or 
fixed exclusively by reference to the volume of in¬ 


terstate commerce involved, except in so far as the 
maxim de minimis applies.80 

Jurisdictional disputes. It has been held that a 
jurisdictional dispute between members of the same 
labor organization must be decided by such organi- 
zation, and not by the National Labor Relations 
Board.81 

Exclusiveness of jurisdiction. Except as other- 
wise provided by statute, the jurisdiction of the Na¬ 
tional Labor Relations Board with respect to hear- 
ing and determining labor disputes, to the extent that 
such jurisdiction is conferred on it by the National 
Labor Relations Act, is generally exclusive,32 and 
an order of the board deprives a state court of ju¬ 
risdiction as to the same subject matter.83 Where, 
however, the dispute is essentially one between the 
members of a labor union and certain individual 
workers, and the employer is made a party solely 


only if rights of ali empldyees were 
properly safeguarded, the gas and 
transportation business-es of the util- 
ity as well as its interstate electri- 
cal business were subject to juris¬ 
diction of the board.—Virginia Elec¬ 
tric & Power Co. v. N. L, R, B., C. 
C.A.4, 115 P.2d 414, reversed on oth- 
er grounds 62 S.Ct. 344, 314 U.S. 469, 
86 L.Ed. 348. 

26. tJ.S.—Jacobsen v. N. L. R. B., C. 
O.A.3, 120 P.2d 96—Remington 

Rand v. Lind, D.C.N.T., 16 F.Supp. 

666 . 

Jurlsdlctloxi sustained by findlixgs 

The board has jurisdiction of pro¬ 
ceeding if any of its findings con- 
cerning effect of labor dispute on in¬ 
terstate commerce is sustained by 
substantial evidence.—N. L. R. B. v. 
Pacific Gas & Electric Co., C.O.A.9, 
118 F.2d 780. 

217. U.S.—Jacobsen v. N, L. R. B., 
C.O.A.3, 120 P.2d 96. 

28. U.S.—N. L. R. B. v. Botany 
Worsted Mills, C.C.A.3, 133 F.2d 
876, certiorari denied Botany 
Worsted Mills v. N. L. R. B., 63 
S.Ct. 1164, two cases, 319 U.S. 751, 
87 L.Ed. 1705—N. L. R. B. v. Rath 
Packing Co., C.C.A.8, 115 P.2d 217. 
Pa.—Pittsburgh Rys. Co. Substation 
Operators and Maintenance Em- 
ployees Case, 54 A.2d 891, 35'7 Pa. 
379. 

Actual stoppage or impainnexit of 
commerce is not required, but once 
the practices which congress has de- 
clared as having necessary efEect 
ot impairing, burdening, or obstruct¬ 
ing commerce are shown to take 
plaoe in an industry whose products 
enter interstate commerce in sub¬ 
stantial degree, the board is empow- 
ered to correct them.—N. L. R. B. 
V. American Potash & Chemical Cor¬ 


poration, C.C.A.9, 98 F.2d 488, cer¬ 
tiorari denied American Potash & 
Chemical Corporation v. N. L. R. B., 
59 S.Ct. 582, 306 U.S. '643, 83 L.Ed. 
1043. 

Before strlke 

Jurisdiction of the board may at¬ 
tach before actual industrial strike 
materializes to obstruet commerce.— 
N. L. R. B. V. J. L, Hudspn Co., C. 
C.A.6, 135 P.2d 380, certiorari denied 
J. L. Hudson Co. v. N. L. R. B., 64 
S.Ct. 40, 320 U.S. 740, 88 L.Ed. 439. 
Industries within rule 
Jurisdiction of the National Labor 
Relations Board extends not merely 
to those Industries directly engaged 
in interstate commerce or in produc- 
tion or manufacture of goods des- 
tined to use interstate channels for 
distribution, but also to those which, 
admittedly local and intra-state, 
have a close and substantial relation 
to Interstate commerce and whose 
regulation is necessary to maintain 
conditions under which interstate 
commerce may be conducted without 
hinderance.—^Pittsburgh Rys. Co. 
Substation Operators and Mainte¬ 
nance Employees Case, 54 A.2d 891, 
357 Pa. 379. 

29. Pa.—^Pittsburgh Rys. Co. Sub¬ 
station Operators and Maintenance 
Employees Case, supra. 

Propriety of exercise of Jurisdiction 
Where employers are not them- 
selves engaged in interstate or for- 
eign commerce, and the authority of 
the National Labor Relations Board 
is invoked to protect that commerce 
from interference arising from em¬ 
ployers' intra-state activities, the 
question whether alleged unfalr la¬ 
bor practices actually threaten in¬ 
terstate or foreign commerce in any 
substantial manner is presented and 
question would relate not to the ex- 
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istence of the federal power but to 
the propriety of its exercise on a 
given state of facts.—Pittsburgh 
Rys. Co. Substation Operators and 
Maintenance Employees Case, supra. 

30. U.S.—N. L. R. B. V. Fainblatt, 
59 S.Ct. 668, 306 U.S. 601, 307 U. 
S. 609, 83 L.Ed. ,1014. 

31. U.S.—California State Brewers’ 
Institute v. International Brother- 
hood of Teamsters, Chauffeurs, 
Stablemen, and Plelpers, D.C.Cal., 
19 F.Supp. 824. 

32. U.S.—Sanco Piece Dye Works v. 
Herrick, D.C.N.Y., 33 F.Supp. 80. 

N.T.—Lane Lifeboat & Davit Emp. 
Ass’n V. Lane Lifeboat & Davit 
Corp., 54 N.T.S.2d 55, 184 Misc. 
1041. 

Or.—Stone Logging & Contracting 
Co. V. International Woodworkers 
of America, Columbia District 
Council No. 5, 135 P.2d 759, 171 
Or. 13. 

Pa.—In re Abbotts Dairies, 19 A.2d 
128, 341 Pa. 145. 

Judicial remedies under act gener¬ 
ally see supra § 28 (7) b. 

33. N.Y.—^Lane Lifeboat & Davit 
Emp. Ass’n v. Lane Lifeboat & 
Davit Corp., 54 N.Y.S.2d 55, 184 
Misc. 1041. 

Blsestablishmeut of Union 

Where National Labor Relations 
Board had directed employer to dis- 
establish a company union, such or¬ 
der deprived the state supreme court 
of jurisdiction of issues raised in 
action by company union against em¬ 
ployer to recover union dues alleged- 
ly collected by employer under 
check-off System.—Lane Lifeboat & 
Davit Emp. Ass'n v. Lane Lifeboat 
& Davit Corp., supra. 
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to render effective any order issued witli respect to 
the Union defendants, tHe board does not have ex- 
clusive jurisdiction,34 and a state court may have 
jurisdiction of the dispute.^^ Where suit is brought 
in a state court, in the belief that the employer is 
engaged exclusively in intra-state commerce, and 
representatives of the board voluntarily participate 
in the proceedings, the board cannot avoid the ju¬ 
risdiction of the state court by instituting new pro¬ 
ceedings beyond the reach of such court.35 

Conflicting jurisdiction of hoards, Where the 
dispute affects interstate commerce, the National 
Labor Relations Board has jurisdiction as against a 
state labor relations board,^? and this is Irue under 
the express provisions of some of the state stat- 
utes.ss Under a state lab^)r relations act, contain- 
ing practically the same provisions as the National 
Labor Relations Act, the state labor relations board 
has jurisdiction to administer the provisions of the 
state act,39 until the National Labor Relations Board 
takes jurisdiction of the particular controversy, un¬ 
der the identical provisions of the federal statute 
but the fact that the federal board takes jurisdiction 
for one matter, such as with respect to the election 
or appointment of a bargaining agent, does not de- 
prive the state board of jurisdiction of a different 
controversy.^^ 

Loss of jurisdiction. Under a statute providing 


that a Corporation whose charter has expired shall 
continue for a designated period of time for the pur- 
pose of prosecuting and defending suits, and settling 
‘Up its affairs, if the board has acquired jurisdiction 
■over a corporate employer, it does not lose that ju¬ 
risdiction by reason of the fact that, before a deci- 
sion and order, the corporate employer^s charter has 
expired.^2 Xhe board also does not lose jurisdic¬ 
tion by the fact that the person who filed the charge 
had ceased working for the employer and had ceased 
to be an officer in the union which was the author- 
ized bargaining agent, before the filing of the 

charge.‘^3 

c. Under Railway Labor Act 

The National Railway Adjustment Board has Jurfs- 
dictlon to adjust disputes with respect to the enforce- 
ment of contracts between a railroad company and its 
employees. The National Mediatlon Board has no Pow¬ 
er of enforcement of such contracts, but Is limited to 
matters In dispute which are purely questions of media- 
tlon. 

Under the Railway Labor Act of May 20, 1926 c 
347 § 1 et seq, as amended by later acts, 45 U.S. 
C.A. § 151 et seq, the National Railroad Adjustment 
Board has jurisdiction only of disputes, subniilted 
to it for settlement, between a railroad on the one 
side and a union or its employees on the other 
side,^^ with respect to the enforcement of contracts 


34. Oal.—James v. Marinship Corp., 
155 P.2d 329, 25 €al.2d 721, 160 
A.L.R. 900. 

35. 'Cal.—James v. Marinship Corp., 
supra. 

36. U.S.—N. Li. R. B. v. Prettyman, 
C.C.A.6, 117 F.2d 786. 

37. U.S.—N. L. R. B. v. Algroma 
Net Co., C.O.A.7, 124 P.2d 730, cer¬ 
tiorari denied Algoma Net Co. v. 
N. L.' R. B., 62 S.Ct. 1311, 316 U. 
S. 706, 86 L.Ed. 1773. 

XDiterstatd commerce admitted 

Where employer admittedly was 
engaged in interstate commerce and 
record did not disclose the nature of 
charges filed hefore a state labor re¬ 
lations board, and no charges or dis- 
position of the matter by the state 
board appeared, the National Labor 
Relations Board had jurisdiction.— 
N. L. R. B. V. Algoma Net Co., C.C.A. 
7, 124 P.2d 730, certiorari denied Al¬ 
goma Net Co. v. N. L. R. B., 62 S.Ct. 
1311, 316 U.S. 706, 86 L.Ed. 1773. 

38. Mass.—Hathaway Bakeries v. 
Labor Relations Commission, 65 
N.E.2d 254, 316 Mass. 136. 

Pa.^—In re Abbotts Dairies, 19 A.2d 
128, 341 Pa. 1415. 

The state board has slo Jurisdic¬ 
tion, under such a statute, to enter- 
tain a petition for certification of 


, bargaining agency where parties in 
question are subject to the federal 
act.—Hathaway Bakeries v. Labor 
Relations Commission, 55 N.E.2d 254, 
316 Mass. 136. 

39. Wis.—International Union, 

United Automobile, Aircraft & 
Agricultural Implement Workers 
of America v. Wisconsin Employ- 
ment Relations Board, 14 N.W.2d 
872, 245 Wis. 417, followed in 14 
N.W.2d 882, 24'5 Wis. 439, rehear- 
ing denied 15 N.W.2d 873, 246 Wis. 
417, certiorari dismissed 65 S.Ct. 
'685, 324 U.S. 884, 89 L.Ed. 1434— 
Wisconsin Labor Relations Board 
V. Pred Rueping Leather Co., 279 
N.W. 673, 228 Wis. 473, 117 A.L.R. 
398. 

40. Wis.—International Union, Unit¬ 
ed Automobile, Aircraft & Agricul¬ 
tural Implement Workers of Amer¬ 
ica V. Wisconsin Employment Re¬ 
lations Board, 14 N.W.2d 872, 245 
Wis. 417, followed in 14 N.W.2d 
882, 245 Wis. 439, rehearing denied 
15 N.W.2d 873, 245 Wis. 417, certio¬ 
rari dismissed 65 S.Ct. 686, 324 
U.S. 884, 89 L.Ed. 1434. 

41. Wis.—International Union, Unit¬ 
ed Automobile, Aircraft & Agricul¬ 
tural Implement Workers of Amer¬ 
ica V. Wisconsin Employment Re¬ 
lations Board, supra—Christoffel v. 
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I Wisconsin Employment Relations 
I Board, 10 N.W.2d 197, 243 Wis. 
332. 

42. U.S.—N. L. R. B. v. Timken Si¬ 
lent Automatic Co., C.C.A. 2, 114 F. 
2d 449. 

Coustructiou of statute 

A statute relating to the winding 
up of dissolved corporations is reme- 
dial and should be construed to pre- 
vent loss of jurisdiction by the Na¬ 
tional Labor Relations Board 
through the dissolution of a corpo¬ 
rate respondent.—N. L. R. B. v. Tim¬ 
ken Silent Automatic Co., supra. 

43. U.S.—Marlin-Rockwell Corpora¬ 
tion v.'N. L. R. B., C.C.A.2, 133 
F.2d 258. 

44. U.S.—Order of Ry. Conductor® 
of America v. Pitney, N.J., 66 S- 
Ct. 322, 326 U.S. 661, 90 L.Ed. 318, 
rehearing denied 66 S.Ct. 525, 327 

U. S. 814, 90 L.Ed. 1038—Malone 

V. Gardner, O.C.A.W.Va., 63 F.2d 
15—Texas & P. Ry. Co. v. Brother- 
hood of R. Trainmen, D.C.La., 60 
F.Supp. 263. 

Ind.—Long V. Van Osdale, App., 26 
N.B.2d 69, superseded on other 
grounds 29 N.E.2d 9'63, 218 Ind. 
483. 

Miss.—Stephenson v. New Orleans & 
N. B. R. Co., 177 So. 609, I8a Miss. 
147. 
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between the railroad company and its employees,^® 
which disputes, at least in part, have arisen after the 
effective date of the act.^® This jurisdiction ex- 
tends to disputes between a carrier and employees 
who are not members of a union.47 If the dispute 
in question is not a ^labor dispute,” within the mean- 
ing of the statute, a court, rather than the adminis¬ 
trative agencies, has jurisdiction.^S The adjustment 
board has jurisdiction of juris di ctional disputes be¬ 
tween a railroad and unions,'^^ b^^^t not of such dis¬ 
putes between two groups of employees of the same 
employcr,50 or between rival unions of railroad em¬ 
ployees.The adjustment board’s jurisdiction over 
disputes between employees and the carrier as to 
contract rights is not exclusive.^^ 

Divisional jurisdiction. Under the Railway La¬ 
bor Act § 3 subd 1 (h), 45 U.S.C.A. § 153 1 (h), the 
adjustment board is composed of four divisions, 
whose proccedings are independent of one another. 


and each division has jurisdiction over disputes in- 
volving particular classes of employees. The first di¬ 
vision has jurisdiction over disputes involviag train- 
and yard-service employees of carriers.^3 The 
fourth division has jurisdiction over disputes involv- 
ing ali other employees of carriers over which ju¬ 
risdiction is not given to either of the other three 
divisions.^^ 

System, group, or regional boards. Where, as pro- 
vided by the Railway Labor Act § 153, Second, 45 
U.S.C.A. § 153, Second, a system, group, or regional 
board of adjustment is established, by agreement be¬ 
tween a carrier, system, or group of carriers and any 
class or classes of its or their employees, for the pur- 
pose of local settlement of disputes, such board, as 
long as it exists, has exclusive jurisdiction over ali 
disputes, within the act, referred to it,55 and, in such 
a case, the National Railroad Adjustment Board has 


Seniority rig'lits 

A controversy between labor Un¬ 
ion and railroad having inception be- 
cause of divergent views relative to 
interpretation of employment con¬ 
tract as to machinisfs seniority sta¬ 
tus was a "dispute between a car¬ 
rier and a group of its employees” 
within Railway Labor Act giving ju¬ 
risdiction of such disputes to Na-' 
tional Railroad Adjustment Board 
and the fact that railroad, without 
an enforcement suit, was willing to 
comply with board's award sustain- 
ing union’s position and complied 
with award after temporary injunc- 
tion in favor of machinist was dis- 
solved did not deprive board of juris- 
diclion.—Watson v. Missouri-Kan- 
sas-Texas R. Co. of Texas, Tex.Civ. 
App., 173 S.W.2d 35'7. 

45. U.S.—Order of Railroad Teleg- 
raphers v. Railway Express Agen- 
cy, D.C.Ga., 55 F.Supp. 319, revers- 
ed on other grounds, C.O.A., 137 F. 
2d 46, reversed on other grounds 
64 S.Ct. 582, 321 U.S. 342, 88 L.Ed. 
788—Cook V. Des Moines Union 
Ry, Co., D.C.Iowa, 16 F.Supp. 810. 
One complaint in respect of one 
railroad agent for one year was suf¬ 
ficient to constitute a "pending and 
unadjusted complaint” as to rights 
under contract with railroad so as to 
give jurisdiction.—Railway Labor 
Bxp. Agency v. Order of Railroad 
Telegraphers, C.C.A.Ga., 137 P.2d 46, 
reversed on other grounds 64 S. 
Ct. 682, 321 U.S. 342, 88 L.Ed. 788. 
Computation of wages 

A dispute between a brotherhood 
and railroad as to the question 
whether the cost of board furnished 
extra gang laborers in the mainte- 
nance of way department should be 
included in computation of wages 
paid for purpose of determining com- 


pliance with wage order pursuant to 
Pair Labor Standards Act promul- 
gated after collective bargaining 
contract fixed a lower rate was prop- 
erly submitted to National Railroad 
Adjustment Board.—Brotherhood of 
Maintenance of Way Employees v. 
Nashville, C. & St. L. Ry., D.O.Tenn., 
56 F.Supp. 669. 

The adjustment board Is not de- 
prived of jurisdiction by the dis- 
missal of a proceeding involving a 
contract dispute before mediation 
board, and refiling of proceedings be¬ 
fore the adjustment board.—Cook v. 
Des Moines Union Ry. Co., D.C.Iowa, 
16 F.Supp. 810. 

46. U.S.—Railway Labor Express 
Agency v. Order of Railroad Te¬ 
legraphers, C.C.A.Ga., 137 F.2d 46, 
reversed on other grounds '64 S. 
Ct. 582, 321 U.S. 342, 88 L.Ed. 788. 

Miss.—Stephenson v. New Orleans 
& N. E. R. Co., 177 So. 509, 180 
Miss. 147. 

47. U.S.—Patterson v. Chicago & 
Eastern Illinois R. Co., D.'C.I11., 50 
F.Supp. 334. 

48. U.S.—Texas & P. Ry. Co. v. 
Brotherhood of R. Trainmen, D.C. 
La., 60 F.Supp. 263. 

48. U.S.—Conductors of America v. 
Pitney, N.J., 66 S.Ct. 322, 326 U. 
S. 561, 90 L.Ed. 318, rehearing de- 
nied 66 S.Ct. '62.5, 327 U.S. 814, 
90 L.Ed. 1038. 

50. -U.S.—Malone v. Gardner, C.C.A. 
W.Va., 62 F.2d 15—Texas & P. Ry. 
Co. V. Brotherhood of R. Train¬ 
men, D.C.La., 60 F.Supp. 263. 
Ind.—Long v. Van Osdale, 26 N.E.2d 
69, superseded on other grounds 29 
N.E.2d 953, 218 Ind. 483. 

Miss.—Stephenson v. New Orleans & 
N.,B. R. Co., 177 So. 609, 180 Miss, 
147. 


51. U.S.—General Committee of Ad¬ 
justment of Brotherhood of Loco- 
motive Engineers for Missouri- 
Kansas-Texas R. R. v. Missouri- 
Kansas-Texas R. Co., Tex., 64 S. 
Ct. 146, 320 U.S. 323, 88 L.Ed. 76 
—Order of R. R. Telegraphers v. 
New Orleans, T. & M. Ry. Co., C.C. 
A.Mo., 156 P.2d 1, certiorari denied 
67 S.Ct. 112, rehearing denied 67 S. 
Ct 201. 

52. U.S.—Illinois Central R. Co. v.' 
Moore, C.C.A.Miss., 112 P.2d 9-59, 
reversed on other grounds 61 S.Ct. 
754, 312 U.S. 630, 85 L.Ed. 1089. 

Ga.—Evans v. Louisville & N. R. Co., 
12 S.B,2d 611, 191 Ga. 395. 

53. U.S.—Order of Ry. Conductors 
of America v. Swan, 111., 67 S.Ct. 
405. 

Yardmasters are not “yard-service 
employees” within the jurisdiction 
of this division.—Order of Ry. Con¬ 
ductors of America v. Swan, supra. 

54. U.S.—Order of Ry. Conductors 
of America v. Swan, supra. 
Yardmaster disputes fall exclu- 

sively within the “catch-all” juris¬ 
diction of the fourth division of the 
board.—Order of Ry. Conductors of 
America v. Swan, supra. 

65. U.S.—Atlantic Coast Line R. Co. 
V. Pope, C.C.A.N.C., 119 F.2d 39— 
Primakow v. Railw:ay Exp. Agen¬ 
cy, D.C.Wis., 56 F.Supp. 413. 

Tex.—Galveston, H. & S. A. Ry. Co. 
V. Eubanks, Civ.App., 42 S.W.2d 
475, affirmed Eubanks v. Galves¬ 
ton, H. & S. A. Ry. Co., Com.App., 
59 S.W.2d 825. 

Railroad aud shopmeu’s assoolation 

Where railroad and shopmen’s as- 
sociation, which represented a ma- 
jority of employees, agreed to estab- 
lish system board of adjustment, the 
system board of adjustment had ex- 
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no jurisdiction nor has an aggrieved employee 
the right to elect to take his case either to the Sys¬ 
tem board or the national board at his pleasure.^*^ 
If, however, either party to such arrangement is 
dissatisfied therewith, it may, on ninety days^ notice 
to the other party, elect to come under the jurisdic- 
tion of the National Adjustment Board.^S 

National Mediation Board. The National Media- 
tion Board, as provided for by the Railway Labor 
Act, 45 U.S.C.A. §§ 154, 155, has no power of en- 
forcement of contracts,®^ |3^t is limited to questions 
which cannot be enforced by judicial proceedings,®^ 
and its jurisdiction may be invoked only where the 
matters in dispute are purely questions of media¬ 
tion,6^ such as questions arising as to the formation 
of contracts.®2 It does not have jurisdiction to con- 
sider a controvcrsy involving the rivalry between 
two groups of employees who are all members of the 
same union and a faction which is asserting that its 
constitutional rights have bcen violated within the 

union.^3 

§ 28(75). Conditions Precedent 

a. In general 

b. Charges 

a. In General 

As a general rule there must be a compllance with 
the requlrements of the contract or statute involved 
before an administrative proceedlng or an action at 
law may be instituted thereunder. 

Any requirement of the contract between the un¬ 
ion and the employer, or of the statute, under which 
the administrative proceeding or action at law is in¬ 


stituted, which is in the nature of a condition pre¬ 
cedent, must be complied with before such a proceed¬ 
ing may be instituted before the labor relations 
board,^^ or before an action at law may be 
brought,®^ as the case may be, unless performance 
of the condition has been waived by defendant, or 
unless he is estopped to complain of its nonperform- 
ance.^® A contract provision that a discharged em¬ 
ployee may appeal to successive designatcd tribunais 
for a determination of his grievances, and have a 
reinstatement if the final decision of such tribunal 
sustains his contention, does* not give him a right of 
action unless the tribunal finds that he was unjustly 
discharged,^'? and, although there is authority to the 
contrary,6S the employee cannot properly complain 
to the courts for redress until he exhausts his reme- 
dy, before such tribunal, and shows an effective ap¬ 
peal entitling him to reinstatement and compensa- 
tion for wages lost,®^ and, moreover, his failure to 
make such an appeal, at any stage of the proceed- 
ings, will constitute a waiver of his right to do so.*^^ 
Under a contract requiring an employee first to 
seek adjustment of his grievancc, not involving the 
construction of the terms of the agrcement, with the 
foreman under whom he was employed, the employee 
may apply to the courts for the construction of cer- 
tain words of the contract, without first applying to 
his foreman for such construction.'?^ Where, how¬ 
ever, the right asserted by an employee is in the 
nature of a property right, he is not required to ex- 
haust the remedies provided for in the contract be¬ 
tween the employer and the union, before sceking re- 
lief by way of damages in a court;'?^ nor does an 
adverse decision against the employee in partially 


clusive jurisdiction regardless of 
whether th-e employees were mem¬ 
bers of shopmen's association.—At¬ 
lantic Coast Line R. Co. v. Pope, C. 
C.A.N.C., 119 P.2d 39. 

56. U.S.—Atlantic Coast Line R. 
Co. V. Pope, supra. 

57. U.S.—Atlantic Coast Line R. Co. 
V. Pope, supra. 

58. U.S.—Atlantic Coast Line R. Co. 
V. Pope, supra. 

59. U.S.—Cook V. Des Moines Union 
Ry. Co., D.C.Iowa, 16 P.Supp. 810. 

60. U.S.—Cook V. Des Moines Union 
Ry. Co., supra, 

Definitlou of employees is not 

within authority of National Media¬ 
tion Board.—National Council of Ry. 
Patrolmen’s Unions, A. F. of L., v. 
Sealy, C.C.A.Tex., 152 F.2d 500. 

61. U.S.—Cook V. Des Moines Union 
Ry. Co., D.C.Iowa, 16 P.Supp. 810. 

62. U.S.—Cook V. Des Moines Union 
Ry. Co., supra. 

63. U.S.—Texas & P. Ry. Co. v. 


Brotherhood of R. Trainmen, D.C. 
La., 60 F.Supp. 263. 

64. Tex.—^Cousins v. Pullman Co., 
Civ.App., 72 S.W.2d 356. 

65. U.S.—Sanders v. Louisville & 
N. R. Co., C.C.A.Tenn., 144 F.2d 
485—Smith v. Texas & N. O. R. 
Co., D.C.La., 32 F.Supp. 1013. 

Exhaustion of administrative reme¬ 
dies see supra § 28 (71) b. 
Pullman. porter who failed to pur- 
sue remedies under plan of employee 
representation, as provided in agree- 
ment between company and porters, 
could not maintain action for wrong- 
ful discharge.—Harrison v. Pullman 
Co., C.O.A.Mo., 68 F.2d 826. 

66. Minn.—George v. Chicago, R. I. 
& P. Ry. Co., 237 N.W. 876, 183 
Minn. 610. 

Tenn.—^^Cross Mountain Coal Co. v. 
Ault, 9 S.W.2d 692, 167 Tenn. 461. 
Paliure to present grievances Iu 
writing, as reguired by the rules of 
an employer railroad company, may 
not be complained of by the railroad, 
where it had not raised any objec- 
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tion thereto on the hearing of the 
grievances.—George v. Chicago, R. I. 
& P. Ry. Co., 237 'N.W. 876, 183 
Minn. 610. 

67. Tex.—^Cousins v. Pullman Co., 
Civ.App., 72 S.W.2d 356. 

68. Miss.—Tri-State Transit Co. of 
Louisiana v. Rawls, 1 So.2d 497, 
191 Miss. '673—Moore v. Illinois 
Cent. R. Co., 176 So. 593, 180 Miss. 
276. 

69. Mo.—Reed v. St. Louis South- 
western R. Co., App., 9'5 S.W.2d 
887. 

Tex.—Swilley v. Galveston, H. & S. 
A. Ry. Co., Civ.App., 96 S.W.2d 
105, erroi:' dismissed—Cousins v. 
Pullman Co., Civ.App., 72 S.W.2d 
356. 

70. Tex.—Cousins v. Pullman Co., 
supra. 

71. Okl.—Sinclair Prairie Oil Co. v. 
Dose, 118 P.2d 210, 189 Okl. '569. 

72. Tenn.—Barl-e v. Illinois Cent. R. 
Co., 167 S.W.2d 16, 25 Tenn.App. 



56 C.J.S. 


MA8TEB AND SERVANT 


§ 28(75) 


availing himself of those remedies preclude a re- 
sort to the courts for damagcs.*^'^ Where the consti¬ 
tuti on and by-laws of a union are not made a part of 
an employee^s contract with his employer, the failure 
of the employee to pursue remedies afiforded by the 
constitution and by-laws does not preclude him from 
resorting to the courts for a breach of the employ- 
ment contractJ^ Where an employee must be a 
member of the union in order to retain his job, and 
where an employee is discharged on the ground that 
he is not a member of the union in good standing, the 
employee need not seek further relief in the union 
before resorting to the court where the seeking of 
further relief within the union would be futile.^S 

Under the Railway Labor Act, 4S U.S.C.A. §§ 153 
(i), 155 (Z), relief must be sought through the high- 
est operating officers of the railroad, as a condition 
precedent to proceeding before the adjustment 
board,*^® but not as a condition precedent to a suit 
in court.'^'^ Where, however, a dispute is carried 
through the various stages of the carrier’s executive 
organization before it is filed with the mediation 
board, it is not necessary, after the dismissal of the 
case before such board, again to carry the proceed- 
ings through such stages, before filing it with the 
adjustment board^^ An employee who contracts 
through an employees’ association with a railroad 
company for the creation of a board to determine 
disputes pursuant to the Railway Labor Act must 
first present his grievances to such board before he 
may appeal to a law tribunal for redress of his 
wrongs,'^^ unless such presentation, in accordance 
with the contract, is prevented by an act of the rail¬ 


road company.SO The failure of an employee to ap¬ 
peal, from an investigation by railroad officers, to 
higher officers of the railroad does not affect his 
right of action for a wrongful discharge, where 
there has not been a compliance with a rule requir- 
ing a verification of the record of such investigation 
by both parties. 

Appedl to higher officers of tinion. A union mem¬ 
ber is not required to exhaust his remedies within the 
union, as by appealing to higher officers, as a con¬ 
dition precedent to bringing an action against the un¬ 
ion and his employer, for a breach of the contract 
between the union and the employer, where, under 
the circumstances, it would be unreasonable and a 
practical deriial of justice to require him to do so.S2 

b. Oharges 

The fillng of charges with the National Labor Reia- 
tions Board is a condition precedent to the issuance of 
a compiaint by such board. 

Under the National Labor Relations Act § 10 b, 
29 U.S.C.A. § 160 (b), and the rules and regulations 
of the board with respect thereto, 29 U.S.C.A.Ap- 
pendix, §§ 203.7-203.10, the filing of a charge of un- 
fair labor practices, with the National Labor Rela¬ 
tions Board, by an informer, authorized to do so,^^ 
is a condition precedent to the issuance of a com- 
plaint,®^ and is jurisdictional.^^ 

Under the rules and regulations of the National 
Labor Relations Board, 29 U.S.C.A.Appendix, §§ 
203.8-203.10 the charge must be in writing,®® must 
be sworn to before a notary public, an agent of the 
board, or any other person duly authorized to ad- 


660, certiorari denied 63 S.Ct. 161, 
317 U.S. 680, 87 L.Bd, 546. 

73. Tenn.—Earle v. Illinois Cent. R. 
Co., supra. 

74. Tenn.—Earle v. Illinois Cent. R. 
Co., supra. 

75. N.T.—0'Brien v. Papas, 49 N.T. 
S,2d 521, 

76. U.S.—Illinois Cent. R. Co. v. 
Moore, C.C.A.Miss., 112 P.2d 959, 
reversed on other grounds 61 S.Ct. 
754, 312 U.S. 630, 8'5 L.Ed. 1089. 

Confereuce with oiflclals 

Where employee conferred with 
railroad's officials with respect to his 
alleged wrongful discharge and they 
denied reinstatement, employee had 
done all that he was required to do 
before bringing dispute before Na¬ 
tional Railroad Adjustment Board.— 
Patterson v. Chicago & Eastern 111. 
R. Co., D.C.Ill., 50 P.Supp. 334. 

77. U.S.—Illinois Cent. R. Co. v. 
Moore, C.C.A.Miss., 112 P.2d 959, 
reversed on other grounds 61 S.Ct. 
764, ,312 U.S. 630, 85 L.Ed. 1089. 


78. U.S.—^Cook V. Des Moines Union' 
Ry. Co., D.C.Iowa, 16 P.Supp. 810. 

79. Ala.—Bell v. Western Ry. of 
Alabama, 153 So. 434, 228 Ala. 328, 
followed in Keller v. Western Ry. 
of Alabama, 153 So. 441, 228 Ala. 
336. 

80. S.C.—Toumans v. Charleston & 
W. C. Ry. Co., 178 S.B. -671, 175 S. 
C. 99. 

Tex.—Mallehan v. Texas & P. Ry. 
Co., Civ.App., 87 S.W.2d 771, error 
dismissed. 

Before judiciary commlttee 

A discharged railway employee 
subject to employment contract giv- 
ing employee right to appeal to gen- 
eral judiciary committee if not satis- 
fied with disposition of grievance by 
minor officials has,been held entitled 
to maihtain action against railway 
company to enforce contractual 
rights where his appeal to committee 
was prevented by company which 
failed to submit case‘ to committee 
or to appoint members aS’ required 
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by contract.—Mallehan v. Texas & 

P. Ry. Co., supra. 

81. Miss.—Gulf & S. I. R. Co. v. Mc- 
Glohn, 184 So. 71, 183 Miss. 465. 

8(2^ N.T.—Dobkowski v. Amalgamat- 
ed Ass'n of Street, Electric Rail¬ 
way & Motor 'Coach Employees of 
America, 1 N.T.S.2d 774, 166 Misc. 
277. 

83. U.S.—^N. L. R. B. v. Indiana & 
Michigan Electric Co., C.C.A.6, 124 
F.2d 50, affirmed 63 S.Ct. 394, 317 
U.S. 9, 87 L.Ed. 5'79—Consumers 
Power Co. v. N. L. R. B., C.C.A.6, 
113 F.2d 38. 

84. U.S.—N. L. R. B. v. National 
Licorice Co., C.C.A.2, 104 F.2d 655, 
'modified on other grounds 60 S.Ct. 
'569, 309 U.S. 350, 84 L.Ed. 799. 

Compiaint generally see infra § 28 
(89). 

85. U.S.—Consumers Power Co. v. 
N. L. R. B., C.C.A.6, 113 P.2d 38— 
N. L. R. B. V. Hopwood Retinning 
Co., C.C.A.2, 98 F.2d 97. 

86. U.S.—N. L. R. B. v. Hopwood 
Retinning Co., supra.' 
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minister oaths,^? and must be filed with tHe regional 
director of the region in which the unfair labor prac- 
tices have occitrred or are occurring,88 whereupon 
the regional director must serve on respondent a 
formal complaint stating the charges and containing 
a notice of hearing.SO The charge filed with the 
board is not proof, and does not serve the purpose 
of a pleading, but merely sets in motion the machin- 
ery of an inquiry.Q® If the charge is withdrawn, the 
regional director must withdraw any complaint based 
thereon.91 

§ 28(76). Time to Sue, Limitations, and 
Laches 

In the absence of statute, the timellness of an ad¬ 
ministrative prooeeding before a iabor relations board 
generaily rests within the discretion of the board. Such 
a prooeeding, however, as well as an aption at law for 
the protection or enforcement of rights, may be barred 
by iaches, if it is not prosecuted with due diligence. 

Where the labor statute fixes no time limitation 
within which chargcs must be filed, it may not be 
contended that the labor relations board has not ex- 
ercised due diligence in prosecuting the complaint.^^ 
The timeliness of a charge, under such a statute, is 
within the board’s discretion,93 and its failure to dis- 
miss a complaint based on charges filed long after 
the occurrences complained of, without pointing out 
the unfair effect of the dclay, does not constitute an 
abuse of discretion,^^ The rider attached to the 
National Labor Relations Boafd’s appropriation act 
of 1944, prohibiting the use of the funds in connec- 
tion with a '^complaint case,’’ arising over an agree- 


ment between management and labor, which has 
been in existence for at least three months without a 
complaint, has been held to put a limitation on pro- 
ceedings, involving such matter, before the board.^® 
A state statute of limitations does not restrict the 
power of a federal labor board to consider and ad- 
just claims.96 

Under the Railway Labor Act § 3, Second, 45 U.S. 
CA. § 153, Second, a railroad and its employees, in 
agreeing to the establishment of a system board of 
adjustment, may fix a reasonable limitation on the 
time within which the board’s jurisdiction may be 
invoked by appeal from a decision of the chief op- 
erating officer of a railroad.^'^ Such limitation be- 
gins to run from the time the chief operating ofifi- 
cer, designated to handle disputes, has rendered an 
adverse decision,^^ and, if the appeal is not taken 
within the time limited thcreafter, the case is finally 
closed.^9 

Laches, If the complaint before the board in¬ 
volves the granting of affirmative rclief, the case 
should be prosecuted to a conclusion with as much 
expedition as is reasonably practical,^ and under 
some statutory provisions the controversy involvcd 
may become moot, if it is not adjusted within a des¬ 
ignated period of time.2 An employec’s suit, such as 
for the restoration of seniority rights, may be barred 
by Iaches, if it is not prosecuted with duc diligence.^ 
An action by employees for an accounting and a de- 
termination of their status or relationship may also 
be barred by Iaches.^ 


87. U.S.—N. L. R. B. v. J. S. Pop- 
per, Inc., C.C.A.3, 113 F.2d 602, 
603. 

The purpose of such rule was that 
"the afflant might he prosecuted for 
perjury in case he made a ■willful 
misstatement in regard to a materlal 
matter."—N. L. R. B. v. J. S. Popper, 
Inc., supra. 

Ohjectioa to amended charge be- 
cause verifled before commissibner 
in chancery, the attorney for the 

oomplaining labor union, has been 
overruled.—N. L. R. B. v. J. S. Pop¬ 
per, Inc., supra, 

88. U.S.—N. L. R. B. V. Hopwood 

Retinning Co., O.C.A.2, 98 P.2d 97. 

89. U.S.—N. L. R. B. V. Hopwood 

Retinning Co., supra. 

Notice and appearance generaily see 
infra § 28 (87), 

80. ' U.S.—^N. L. R. B. V. Indiana & 
Michigan Electric Co., 63 S.Ct. 
394, 318 U.S. 9, 87 L.Ed. 579. 

91. U.S.—^N. L, R. B. V. Hopwood 

Retinning Co.) C.C.A.2, 98 F.2d 97. 
82. U.S.—N.. L. R. B. v. ■Wllson 
Line, C.C.A., 122 P.2d 809—Triplex 
Screw Co. v. N. .L. R. B., C,C.A.6, 


117 F.2d 858—N. L. R. B. v. Crowe 
Ooal Co., C.C.A., 104 F.2d 633, cer¬ 
tiorari denied Crowe Coal Co. v. 
N. L. R. B., 60 S.Ct. 107, 308 U. 
S. 584, 84 L.Ed. 489. 

93. U.S.—^N. L. R. B. v. Thompson 
Products, C.C.A.9, 141 P.2d 794. 

94. U.S.—N. L. R. B. v. Thompson 
Products, supra. 

95. U.S.—^N. L. R. B. v. Thompson 
Products, supra. 

Jurisdiction 

The rider did not deprive the 
board of jurisdiction of proceeding 
agalnst employer allegedly interfer- 
jng with its employees' exercise of 
right to self-organization.—S. H. 
Camp & Co. V. N. L. R. B., C.C.A,'6, 
160 P.2d 619. 

The purpose of such rider was the 
stabilization of labor conditions, par- 
ticularly the elimination of jurisdic- 
tional disputes between unions.—N. 
L, R. B. V. Thompson Products, C.C. 
A.9, 141 P.2(l 794. 

9€. U.S.—Order of Railroad Teleg- 
raphers v. Railway Express Agen- 
. cy, Ga.. 64 S.Ct. 682, 321 U.S. 342, 
88 L.Ed. 788. 


97. U.S.—Atlantic Coast Line R. Co. 
V. Pope, C.C.A.N.C., 119 F.2d 39. 

'Slxty days held reasonable period 
U.S.—Atlantic Coast Line R. Co. v. 
Pope, supra. 

98. U.S.—Atlantic Coast Line R. Co. 
V. Pope, supra. 

99. U.S.—^Atlantic Coast Line R. Co. 
V. Popo, supra. 

1. U.S.—N. L. R. B. V. National 
Casket Co., C.C.A.2, 107 F.2d 992. 

2. Pa.—In ro G. O. Murphy Co., 51 
Pa.Dist. & Co. 535. 

Controversy as to representatlon 
Under a statutory provision that 
"any certification of representativos 
by the board shall be blnding for a 
period of one year, or for a longer 
period if the contract so provides," 
a controversy as to the representa- 
tion of employees by a labor organi- 
zation becomes moot after the ex- 
piration of one year unless there is 
a contract of longer duration.—In 
re G. C. Murphy Co., supra. 

3. Pa. — Madera v. Monongahela Ry. 
Co., '62 A.2d 329, 356 Pa. 460. 

4. U.S.—Barnhart v. Western Mary- 
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Time to sue, Where a contract between a union 
and an employer is extended from time to time dur- 
ing negotiations for a new contract, but finally is 
erroneously rejected, without any justification, by 
the employer’s representative, the union may sue 
immediately, as for an anticipatory breach,^ or it 
may wait until an affirmative act, such as a refusal 
to perform a term of the contract, has occurred, and 
then sue for the breach.® 

§ 28(77). Continuance 

The continuance of a proceedlng before a labor re- 
lations board generally rests within the discretion of 
the board or trial examiner. 

In a proceeding before a labor relations board, 
such as the National Labor Relations Board, the 
matter of continuances rests within the discretion 
of the board or trial examiner,^ and the exercise of 
that discretion should not be interfered with® unless 
it is clearly abused^ or is prejudicial to the rights of 
the adverse party.^0 

§ 28(78). Stay 

An action or proceeding may be stayed pending the 
determination of a jurisdictional dispute between rival 
unions; but ordlnarily a stay will not be granted where 
the determination of an Issue of fact is involved. 


An action in court against or by an employer 
which involves a jurisdictional dispute between ri¬ 
val unions may be stayed pending a determination of 
such dispute by the proper board.^i Where, howev- 
er, the determination of an issue of fact is involved, 
a stay will not be granted,^2 such as a stay pending 
arbitration in accordance with the terms of an agree- 
ment between the parties, where such an issue is to 
be determined;i3 and under some statutes a stay 
pending arbitration will be refused where the ap- 
plication is not made until after the suit or proceed¬ 
ing is at issue. 

The respondent to an arbitration proceeding may 
be entitled to a stay thereof, where a question of 
law for determination by' a court is presented 
and, where the arbitration is of disputes within the 
arbitration clause of an employment contract, a mo- 
tion to stay the arbitration as to certain allegedly 
^'non-arbitrable issues and matters’^ will be denied.^® 
A stay of arbitration, however, under ari arbitration 
clause of a collective bargaining agreement, may be 
denied to an employee who had knowledge of the 
agreement and that it was made for his benefit.17 A 
stay may be denied subject to conditions imposed on 
respondent.!® It has been held that the motion of 
an employer for a stay of arbitration proceedings be- 


land Ry. Co., C.C.A.Md., 128 P.2d 
709, certiorari denied 63 S.Ct. 76, 
317 U.S. 671, 87 L.Ed. '638. 

5. U.S.—In re Public Ledger, D.C. 
Pa., 63 P.Supp, 1008. 

6. U.S.—In re Public Ledger, supra. 

7. U.S.—N. L. R. B. V. Algoma Ply- 
wood & Veneer Co., C.C.A.7, 121 
P.2d 602—N. L. R. B. v. American 
Potash & Chemical Corporation, 
C.C.A.9, 98 P.2d 488, certiorari de¬ 
nied American Potash & Chemical 
Corporation v. National Labor Re¬ 
lations Board, 59 S.Ct. 682, 306 
U.S. 643, 83 L.Ed. 1043. 

Befusal held not error 

U.S.—Jefferson Elee. Co. v. N. L. R. 

B. , C.C.A.7, 102 P.2d 949. 

8. U.S.—N. L. R. B. V. Algoma Ply- 
wood & Veneer Co., C.C.A.7, 121 
P.2d 602. 

9. U.S.—N. L. R. B. V. Algoma Ply- 
wood & Veneer Co., supra. 

Discretion held not abused 
U.S.—N. L. R. B. V. Algoma Plywood 
& Veneer Co., supra. 

10. U.S.—Mississippi Valley Sti’uc- 
tural Steel Co. v. N. L. R. B., C. 

C. A.8, 145 P.2d 664. 

Sliort postponement 

Where employer, which had been 
charged with unfair labor practices, 
sought a short continuance because 
attorney, who was familiar with 
matter pending before board, was ab- 
sent because of health, and there 


was nothing to indicate that short 
postponement would have prejudiced 
either the union or the board, de- 
nial of. continuance was improper.— 
Mississippi Valley Structural Steel 
Co. V. N. L. R. B., supra. 

11. U.S.—Order of Railway Conduc- 
tors of America v. Pitney, N.J., 66 
S.Ct. 322, 326 U.S. 561, 90 L.Ed. 
318, rehearing denied 66 S.Ct. 525, 
327 U.S. 814, 90 L.Ed. 1038—Order 
of R. R. Telegraphers v. New Or- 
leans, T. «& M. Ry. Co., C.C.A.Mo., 
156 P.2d 1, certiorari denied 67 S. 

Ct. 112, 329 U.S. 758, 91 L.Ed. -, 

rehearing denied 67 S.Ct. 201, 329 
U.S. 829, 91 L.Ed. -. 

12. N.y.—Winter v. Lefkowitz, 6 
N.Y.S.2d 184. 

13. N.Y.—Winter v. Lefkowitz, su¬ 
pra. 

In euLployex^s action against labor 
union for breach of contract not 
to strike, wherein union moved for 
order staying the action and com- 
pelling employer to arbitrate pursu- 
ant to contract, on ground that 
strike was warranted by employer’s 
refusal to arbitrate dispute regard- 
ing reinstatement of employee, and 
affldavits were in conflict on whether 
such employee was dismissed or left 
employment voluntarily, such mo¬ 
tion would not be granted, since 
there was a fact issue determinative 
of whether employer was relieved 
by, unjustified strike from duty to 
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arbitrate, or union was justifled in 
calling strike by employer’s failure 
to arbitrate.—Winter v. Lefkowitz, 
supra. 

14. Pa.—Amberlavage v. Lehigh 
. Valley Coal Co., Com.Pl., 8 Sch. 

Reg. 143. 

15. N.Y.—Application of Graphite 
Metallizing Corp., 66 N.Y.S.2d 53, 
271 App.Div. 839. 

le. N.Y.—Preydberg Bros. v. Corey, 
31 NY.S.2d 10, 177 Misc. 560, af- 
flrmed 32 N.Y.S.2d 129, 268 App. 
Div. 805, reargument denied 32 N. 
Y.S.2d 783, 263 App.Div. 858. 

17. N.Y.—Sperling v. Newtown 
Laundry Service, 35 N.Y.S.2d 588, 
264 App.Div. 878, appeal denied 37 
N.Y.S.2d 438, 264 App.Div. 967. 

IViember of union 

One who was a member of union 
of laundry workers and in the em- 
ploy of laundry operator at the time 
contract containing arbitration 
clause was made, and who knew of 
the contract and that it was made by 
the union in his behalf as one of the 
members thereof and that his wages, 
hours, and other interests were 
served by provisions of contract, be- 
came bound thereby and was not en¬ 
titled to an order staying arbitration 
proceedings under the contract.— 
Sperling v. Newtown Laundry Serv¬ 
ice, supra. 

18. N.Y.—J. K. Welding Co. v. In¬ 
ternational Union of Marine and 
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tween him and an alleged successor to a local union, 
with which the employer had entered into a contract 
containing arbitration provisions, should be granted 
where there is an issue of fact concerning the ex- 
istence and idcntificalion of such successor.^Q Where 
there is no question as to the making of, or compli- 
ance with, an arbitration clause in a contract of em- 
ployment, questions raised on a motion for a stay 
of the arbitration are determinable solcly by the ar- 
bitrators, and an order of court staying arbitration 
is erroneous.20 

§ 28(79). Abandonment, Dismissal, or Ter¬ 
minationi ; Reinstatement 

It is wlthin the discretion of a labor relations board 
to determine whether a proceeding Instituted before It 
tnay be abandoned, or whether a complaint disinissed 
without prejudice to the right to reinstate It may be 
reinstated. 

It is within the discretion of a labor relations 
board, such as the National Labor Relations Board, 
to determine whether a proceeding instituted before 
it may be abandoned,^! and it does not abuse its 
discretion in refusing to dismiss charges because an 
amicable settlcment has been made, in the absence 
of any evidence SlS to the terms of the settlement,^^ 
or in refusing to dismiss a proceeding to determine 
whether the discharge of an employee was an unfair 
labor practice,^^ notwithstanding a letter written to 
the regional director by the complaining labor Un¬ 
ion withdrawing its charge and requesting a dismis¬ 
sal of the complaint.24 An action in court against 


an employer should not be dismissed pending the de- 
termination of a jurisdictional dispute between ri- 
•val unions by the proper board.25 

Termination. After a complaint has been filed, 
and the object of the complaint has been accom- 
plished, the proceedings should be brought to an 
cnd,26 but as the board itself, representing the gov- 
ernment, is a party in interest any agreement be¬ 
tween the parties settling their differences must 
have its approval.^'^ 

Reinstatement. If a complaint before a labor re¬ 
lations board is dismissed without prejudice to the 
right to reinstate it, the board may subsequently re¬ 
instate the cause and determine the issues on the 
testimony theretofore heard,28 notwithstanding a 
considerable time has elapsed.29 

§ 28(80). Witnesses 

In hearlngs before labor relations boards, the board 
or the examiner has discretion with respect to the ex- 
amination of witnesses. 

In proceedings before labor relations boards, the 
board or the examiner is vested with discretion in the 
examination of witnesses.^O In hearings before the 
National Labor Relations Board the striet rulcs 
which govern the examination of witnesses in trials 
at law have been held not to be applicable.si The 
board has the right of examination and cross-exam- 
ination of witnesses.32 The examiner has discre¬ 
tion with respect to permitting leading questions to 
be asked of a witness.33 The return and further 


Shipbuilding Workers of America, 
62 N.T.S.2d 742. 

Stipulatioxi, hy nniou 

Tn proceeding for arbitration of 
controversies between company and 
union, where only issues to be arbi- 
trated appeared to be those affectingr 
discharge in violation of seniority 
clause of agreement and union ex- 
pressed willingness to stipulate Ihat 
union would not file unfair labor 
practice charges, motion for stay 
would be denied on condition that 
Union so stipulated.—J. K. Weld- 
ing Co. V. International Union of 
Marine and Shipbuilding Workers 
of America, supra. 

19. N.Y.—Klinger v. J. S. Krum, 

Inc., 19 3Sr.Y.S.2d 193, 259 App. 

E>iv. 309, 

20. N.Y.—In re Arbitration between 
Pierce and Brown Buick Co., 17 N. 
Y.S.2d S89, 258 App.Div. 679, af- 
flrmed 28 N.B.2d 400, 283 N.Y. 669. 

21. U.S.—-N. L. P. B. V. Federal En- 

gineering Co., C.C.A.6, 153 P.2d 

233, rehearing denied 155 F.2d 17. 

22 . U.S.—N. L. R. B. v. Prettyman, 
C.C.A.6, 117 F.2d 786. 


23. U.S.—N. L. R. B. v. Federal 

Engineering Co., C.C.A.6, 153 F.2d 
233, rehearing denied 155 F.2d 17. 

24. U.S.—-N. L. R. B. V. Federal 

Engineering Co., supra. 

25. U.S.—Order of Railway Conduc- 
tors of America v. Pitney, N.J., 66 
S.Ct 322, 326 U.S. 561, 90 L.Ed. 
318, rehearing denied 66 S.Ct. 525, 
327 U.S. 814, 90 b.Ed. 1038—Order 
of R. R. Telegraphers v. New Or- 
leans, T. & M. Ry. Co., C.C.A.Mo., 
166 F.2d 1, certiorari denied 67 S. 

Ct. 112, 329 U.S. 758, 91 L.Ed. -, 

rehearing denied 67 S.Ct. 201, 329 
U.S. 829, 91 L.Ed.-. 

26. U.S.—N. L. R. B. v. Prettyman, 
C.C.A.6, 117 F.2d 786. 

27. U.S.—N. L. R. B. v. Prettyman, 
supra. 

28. U.S.—C. G. Conn, Limited, v. N. 
L. R. B,, C.C.A.7, 108 P.2d 390. 

29. U.S.—C. G. Conn, Limited v. N. 
L. R. B., supra. 

30. U.S.—N. L. R. B. V Condenser 
Corporation of America, C.C.A.3, 
128 F.2d 67. 

Bcfusal to permlt questloiis cou- 
ceming eamings of employoes dur- 
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ing period they were laid ofC until 
after determination of issue of dis- 
crimination was not an abuse of dis¬ 
cretion; but, where ordor requiring 
reinstatement with back pay w.as re- 
quired to be remandod for further 
investigation as to earnings, em- 
ployer’s right to cross-oxamine om- 
ployoes as to their earnings during 
period which they wore laid off 
should be grantod.—Marlin-Rockwell 
Corporation v. N. L. R. B., C.C.A.2, 
133 F.2d 258. 

31. U.S.—N. L. R. B. V. Quality Art 
Novolty Co., C.C.A.2, 127 P.2d 903. 

32. U.S.—N. L. R. B. v. Ridgc Tool 
Co., C.C.A.6, 151 F.2d 947. 

Cross-examimtion of witnessos 
oaUed by boiaard 

Attorney for board may cross- 
examine employers or supervisory 
employees who were charged with 
unfair labor practices even though 
board had called them.—N. L. R. B. 
V. Garfunkel, C.C.A.2, 162 P.2d 256. 

33. U.S.—N. L. R. B. v. Condenser 
Corporation of America, C.C.A.3, 
128 P.2d 67. 

Beluctance to testify 
A leading question addressed to a 
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examination of excused witnesses are within the 
legitimate control of the examiner.34 

Where the board^s witnesses used records and 
pleadings in connection with prior withdrawn charg- 
es to refresh their recollection before the hearing, 
the examineris refusal to require the production of 
such records and pleadings for the employer’s use 
in cross-examination has been held not to be errone- 

OUS.35 

§ 28(81). - Issuance of Subpoenas 

Where authorized by statute, labor relations boards 
may issue subpoenas requiring the attendance and tes- 
tlmony of witnesses and the production of evidence 
which relates to matter under investigation. 

Where authority is conferred by statute, a sub- 
poena may be issued by a labor relations board.36 
Under the National Labor Relations Act, 29 U.S. 
C.A. § 161, for the purpose of ali hearings and in- 
vestigations the National Labor Relations Board, 
or any member thereof, has the power to issue sub¬ 
poenas requiring the attendance and testimony of 
witnesses and the production of evidence which re¬ 
lates to matter under investigation.^? The subpoena 
must be obeyed if the evidence sought relates to mat¬ 
ter under investigation by the board^S The board 
may not compel production of documentary or oral 
evidence which does not relate to or touch the mat¬ 
ter under investigation or pry into the affairs of a 
business concern generally.^^ The board in conduct- 
ing a preliminary investigation to determine whether 
the employer^s business operations affect interstate 
commerce may issue a subpoena directing the employ- 
er to produce its records bearing on the question 


whether the employer is engaged in interstate coni- 
merce.^0 Requests for subpoenas should be viewed 
sympathetically in order to insure a fair hearing.'*^ 

An employer has the same right as the board to 
have the examiner issue subpoenas on its behalf.^2 
The board may refuse the subpoena to an employer 
where his purpose is frivolous and dilatory'^3 or 
where the witnesses sought to be summoned are to 
be used in an effort to build up a record of irrele- 
vancy and immateriality.'^^ 

The subpoena may issue before any complaint is 
filed.^5 A rule of the board that applications for the 
issuance of subpoenas shall be timely and shall speci- 
fy the name of the witness and the nature of the 
facts is designed to keep the inquiry within reason- 
able limits.*^® The rule is applicable to ordinary sub¬ 
poenas as well as to subpoenas duces tecum.^? The 
employer must comply with this rule,^S but the em¬ 
ployer is deprived of a fair hearing where the rule 
is applied to him but is not applied to counsel for 
the board. 

Enforcernent. Under the National Labor Rela¬ 
tions Act § 11,29 U.S.C.A. § 161, in case of contuma- 
cy or refusal to obey a subpoena, any United States 
district court, or the United States courts of any ter- 
ritory or possession, or the district court, formerly 
the supreme court, of the District of Columbia has 
jurisdiction to issue an order to compel the person 
to appear before the board to produce the evidence, 
and any failure of such person to obey the order of 
the court may be punished by such court as a con- 
tempt thereof.50 The proceeding in the district 
court to compel compliance with the subpoena of the 


witness who shows reluctance to 
give testimony is not objectionable. 
—N*. L. R. B. V. Auburn Poundry, 
C.C.A.7, 119 F.2d 331. 

34. U.S.—N". L. R. B. v. Acme-Ev- 
ans Co., C.C.A.7, 130 F,2d 477, cer¬ 
tiorari denied Acme-Evans Co. v. 

K. L. R. B., 6*3 S.Ct. 769, 318 U.S. 
772, 87 L.Ed. 1142, rehearing de¬ 
nied 63 S.Ct. 851, 318 U.S. 802, 87 

L. Ed. 1166. 

35. U.S.—N. L. R. B. v. Phillips 
Gas & Oil Co., C.C.A.3, 141 F.2d 
304. 

33. U.S.—N. L, R. B. V. Barrett 
Co., C.C.A.Ill., 120 F.2d 583. 

37. U.S.—N. L. R. B. v. Northern 
Trust Co., C.C.A.I11., 148 F.2d 24, 
certiorari denied 66 S.Ct. 38, 326 
U.S. 731, 90 L.Ed. 435 and Ameri¬ 
can Nat. Bank & Trust Co. of Chi- 
cago V. N. L. R. B., 66 S.Ct. 39, 
326 U.S. 731, 90 L.Ed. 436. 

38. U.S.—Goodyear Tire & Rubber 
Co. V. N. L. R. B., C.C.A.Ohio, 122 
P.2d 450, 136 A.L.R. 883. 


39. U.S.—Cudahy Packing Co. v. N. 
L. R. B., C.C.A.Kan., 117 P.2d 692. 

Application and subpoena Xield. not 
too broad 

U.S.—N. L. R. B. V. Northern Trust 
Co., C.C.A.I11., 148 F.2d 24, certio¬ 
rari denied 66 S.Ct. 38, 326 U.S. 
731, 90 L.Ed. 435, and American 
Nat. Bank & Trust Co. of Chicago 
V. N. L. R. B., 66 S.Ct. 39, 326 U. 
S. 731, 90 L.Ed. 435—N. L. R. B. 
V. New England Transp. Co., D.C. 
Conn., 14 F.Supp, 497. 

40. U.S.—N. L. R. B. V. Northern 
Trust Co., C.C.A.I11., 148 F.2d 24, 
certiorari denied 66 S.Ct. 38, 326 
U.S. 731, 90 L.Bd. 435, and Ameri¬ 
can Nat. Bank & Trust Co. of Chi¬ 
cago V. N. L. R. B., 66 S.Ct. 39, 326 
U.S. 731, 90 L.Ed. 435—N. L. R. 
B. V. Barrett Co., C.C.A.I11., 120 F. 
2d 583. 

41. U.S.—^N. L. R. B. V. Dahistrom 
Metallic Door Co., C.C.A.2, 112 F. 
2d 766. 


42. U.S.—N. L. R. B. V. Ed. Fried- 
rich, Inc., C.C.A.5, 116 F.2d 888. 

43. U.S.—N. L. R. B. v. Blackstone 
Mfg. Co., C.C.A.2, 123 P.2d 633. 

44. U.S.—N. L. R. B. v. Baldwin 

Locomotive Works, C.C.A.3, 128 

P.2d 39. 

45. U.S.—N. L. R. B. V. Barrett Co., 

C. C.A.Ill., 120 F.2d 583. 

46. U.S.—N. L. R. B. v. Condensei 
Corporation of America, C.C.A.3, 
128 P.2d 67. 

47. U.S.—Inland Steel Co. v. N. L 
R. B., C.C.A.7, 109 P.2d 9. 

48. U.S.—N. L. R. B. v. Delaware- 
New Jersey Ferry Co., C.C.A.i3, 128 
F.2d 130. 

49. U.S.—Inland Steel Co. v. N. L 
R. B., C.C.A.7, 109 P.2d 9. 

50. U.S.—Goodyear Tire & Rubbei 
Co. V. N. L. R. B., C.C.A.Ohio, 12S 
F.2d 450, 136 A.L.R. 883—N. L 
R. B. V. New England Transp. CJo., 

D. C.Conh., 14 F.Supp. 497. 


267 



MASTm AND 8EBVANT 


56 O. J.S. 


§ 28(81)' 

board is not a suit of a civil nature governed by the 
Federal Rules of Civil Procedure,si but is of a sum- 
mary nature not requiring the issuance of process, 
hearing, findings of fact, and the elaborate process 
of a civil suit.®^ It does not constitute a review of 
the board’s action or an independent action.53 

As the statute directs, the procedure to enforce a 
subpoena issued by the National Labor Relations 
Board is by appHcation to the United States district 
court for an order.54 The board is entitled to have 
its order compelling obedience to a subpoena en- 
forced without first alleging and showing that the 
employer is. eiigaged in interstate comnierce or that 
its activities affect commerce.SS The enforcement 
by the district courts of a subpoena issued by the 
board is confided to the discretion of the court, 
which is to be judicially exercised.56 

It has been held that the only questions presented 
are whether the subpoena was regularly issued and 
duly served and whether there has been a refusal to 


obey,^'^ and that the district court has no jurisdic- 
tion to determine the relevancy and matcriality of 
the evidential data sought to be produccd,53 although 
it has also been held that the district court may in¬ 
quire only to ascertain that a proceeding is pending 
of which the board has jurisdiction and that the 
evidence sought, relates to or touches the matter un¬ 
der investigation,®9 and that the application of the 
board should be dismissed on the merits if it is found 
that the evidence sought does not relate to matter 
under investigation.®^ The question whether or not 
the findings of the board with respect to unfair la¬ 
bor practices are sustained by the evidence may not 
be litigated.®! 

Where the production of books and records before 
the examiner woiild interfere with the employer’s 
business, the order requiring compliance with the 
subpoena may provide a convenient method of com¬ 
pliance which will not interfere with the employer’s 
business.®^ 


Bffect of prior appHcatioa 
Application by board for order en- 
forcing subpoena for employer's pay 
roll was not subject to objection 
based on similar prior application to 
court of another district, wherein 
employer flled bili to restrain board, 
it appearing that prior application 
was withdrawn before making of 
subsequent application, and that aft- 
er hearing on subsequent application 
foreign court quashed subpcenas is¬ 
sued on bili filed therein because of 
absence of proper service.—N. L. R. 
B. V. New England Transp, Co., 
supra. 

Itailway 3^albor Aci 

Under Transportation Act § 310 
pars a and b (Comp.St.Suppl.Annot. 
1923 § lOOTl^hhh), authorizing Rail- 
way Labor Board to require attend- 
ance of any witness from any place 
in United States at dosignated place 
for taking of depositions, and provid- 
ing that in case of failure to com- 
ply with subpoena board may invoke 
*‘aid of any United States District 
Court,” a Citizen and inhabitant of 
Cleveland, Ohio, who had refused 
to comply with subpoena issued by 
board, could not be required to an- 
swer suit brought pursuant to act in 
northern district of Illinois; ”any 
District Court of the United States” 
meaning any such court of compe¬ 
tent jurisdiction.—Robertson v. Rail- 
road Labor Board, 111., 45 S.Ct. 621, 
268 U.S. 619, 69 L.Ed. 1119, appeal 
dismissed McGuire v. Railroad La¬ 
bor Board; 47 S.Ct. 20, 273 U.S. 770, 
71 L.Ed. 883. 

51. U.S.—N. L. R. B. V. Goodyear 
Tire & Rubber Co., D.C.Ohio, 36 F. 
Supp. 413. 

^2. XJ.S.—Goodyear Tire & Rubber 


Co. V. N. L. R. B., C.C.A.Ohio, 122 
F.2d 450, 136 A.L.R. 883—Cudahy 
Packing Co. v. N. L. R. B, C.C.A. 
Kan., 117 P.2d 692. 

53. U.S.—N. L. R. B. v. Goodyear 
Tire & Rubber Co., D.C.Ohio, 36 F. 
Supp. 413. 

54. U.S.—Goodyear Tire & Rubber 
Co. V. N. L. R. B., C.C.A.Ohio, 122 
F.2d 450, 136 A.L.R. 883—N. L. R. 
B. V. Cudahy Packing Co., D.C. 
Kan., 34 F.Supp. 53, aflfirmed, C.C. 

A. , Cudahy Packing Co. v. N. L. R. 

B. , 117 F.2d 692. 

55. U.S.—N. L. R. B. V. Northern 
Trust Co., iC.C.A.111., 148 F.2d 24, 
certiorari denied 6'6 S.Ct. 38, 326 
U.S. 731, 90 L.Ed. 435 and Ameri¬ 
can Nat. Bank & Trust Co. of Chi- 
cago V. N. L. R. -B., 66 S.Ct. 39, 
'326 U.S. 731, 90 L.Ed. 435. 

58. U.S.—N. L. R. B. v. Northern 

Trust Co., C.C.A.I11., 148 P.2d 24, 
certiorari denied 66 S.Ct. 38, 326 
U.S. 731, 90 L.Ed. 435 and Ameri-' 
can Nat. Bank & Trust Co. of 
Chicago V. N. L. R. B., 66 S.Ct. 39, 
326 U.S. 731, 90 L.Ed. 435—Good¬ 
year Tire & Rubber Co. v. N. L. 
R. B., C.C,A.Ohio, 122 P.2d 450, 136 
A.L.R. 883—N. L. R. B. v. Cudahy 
Packing Co., D.C.Kan.. 34 F.Supp. 
53, affirmed, C.C.A., Cudahy Pack¬ 
ing Co. V. N. L. R. B., 117 F.2d 
692. j 

57. U.S.—N. L. R. B. v. Goodyear I 
Tire «& Rubber Co., D.C.Ohio, 36 F. 
Supp. 413. 

SB. U.S.—N. L. R. B. V. Goodyear 
Tire & Rubber Co., supra. 

59. U.S.—Cudahy Packing Co. v. N. 
L. R. B,, C.C.A.Kan., 117 P.2d 692. 

60. U.S.—Goodyear Tire & Rubber 
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Co. V. N. L. R. B., C.C.A.Ohio, 122 
F.2d 450, 136 A.L.R. 883. 
Employer^s conolusion of irrelevaaicy 
Where an application was filed for 
an order requiring an employer to 
obey a subpoena to produce a card 
index, if emp]oyer’s conclusion that 
card index was not relevant was not 
flnal, at least some evidence was re¬ 
quired to Show that it was wrong, 
and, in absence thereof, district 
court erred in ordering compliance 
with subpoena.—Goodyear Tire & 
Rubber Co. v. N. L. R. B., supra. 

6L U.S.—Cudahy Packing Co. v. N. 
L. R. B., CC.A.Kan., 117 F.2d 692. 

62. U.S.—^N. L. R. B. v. Northern 
Trust Co., C.C.A.Ill., 148 F.2d 24, 
certiorari denied 66 S.Ct. 38, 326 U. 
S. 731, 90 L.Ed. 435, and American 
Nat. Bank & Trust Co. of Chicago 
V. N. L. R. B., 66 S.Ct. 30, 326 U. 
S. 731, 90 L.Ed. 435. 

Order held proper 
District court's order compelling 
obedience to subpoenas issued by 
board, in connection with petition 
filed with board for invostigation and 
certifleation of representatives for 
bank's employees pursuant to Na¬ 
tional Labor Relations Act, properly 
placed limitations on subpoenas by 
providing that bank should be re¬ 
quired to produce at a single time 
only such documents as would not 
unduly interfere with its banking 
business, and could, on adjournment 
of any session of such hearing, ro- 
turn such documents to its place of 
business.—N. L, R. B. v. Northern 
Trust Co., C.C.A.Ill., 148 F.2d 24, 
certiorari denied 6$ S.Ct. 38, 326 U. 
S. 731, 90 L.Ed. 435 and, American 
Nat. Bank Trust Co. of Chicago 
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Board of mcdiatlon. A statute authorizing a state 
board of mediation to subpoena and compel the at- 
tendance of witnesses gives the board power to com¬ 
pel attendance, not of parties to labor disputes, but 


§ 28(83) 

only of necessary witnesses at hearings conducted 
after a voluntary submission of such disputes for 

mediation.63 


b. Parties, Process, Pleading, and Evldence 


§ 28(82). Parties 

Particular matters with respect to parties are dis- 
cussed in detail in the sections immediately follow- 
ing. 

Examine Pocket Parts for later cases. 

§ 28(83), - Who May Institute Proceed- 

ings or Aetion 

a. In general 

b. Who may sue at law 

a. In General 

Provision usually is made in the statutes as to the 
persons or entities who may institute administrative 
proceedings for the settiement of labor disputes. 

The National Labor Relations Act § 10 b, 49 U.S. 
'C.A. § 160 b, does not limit the class of persons who 
may lodge complaints with the National Labor Re¬ 
lations Board.64 At least prior to the Labor Man¬ 
agement Relations Act of 1947, 49 U.S.C.A. § ISI 
et seq, it was hcld that the only persons authorized 
to file charges under the National Labor Relations 
Act were the employees whose work had ceased as 
a consequence of, or in connection with, any cur¬ 
rent labor dispute or because of any unfair labor 
practice of the employer,®^ or their agency or em- 
ployee representative, who dealt with the employer 
concerniijg grievances, labor disputes, wages, rates 
of pay, hours of employnient, or conditions of 
work. 


A labor organization filing a charge must have 
some direct connection with, or relationship to, the 
employees and be capable of acting as a bargaining 
representative,®'^ and must be an existing organiza¬ 
tion eligible to bring the charges.®^ The dubious 
character, evil or unlawful motives, misconduct, or 
bad faith of the informer does not disqualify him- or 
it from filing charges or deprive the board of its 
jurisdiction to conduct an inquiry,®^ although such 
misconduct of a labor union, which has filed charg¬ 
es, may be considered by the board as material to its 
own decision to entertain and proceed on the 
charge.'70 The fact that a union has been inactive, 
due largely to the employer^s undermining efiforts, 
is not such a change of status as will prevent it from 
filing charges against the employerA^ - 

Under some state statutes it is the mandatory duty 
of the labor relations board to institote an investiga- 
tion at the request of a labor union, a fair employer, 
or a designated per cent of the employees.'^^ la¬ 
bor relations board, however, cannot be said to be a 
^^party’" to the litigation in the sense that that term 
is customarily used,'^® as it should be^ impartial and 
should not be able to convert itself into a litigant 
and become the partisan advocate of one or the other 
of the parties whose cause it has heard.'^^ Under 
some statutes it has been held that an employer may 
not be required to defend the complaints of rival un- 
ions,*^® particularly with respect to controversies 


V. N. L. R. B., 66 S.Ct. 39, 326 V.S. 

731, 90 L.Ed. 435. 

laspectiOB at place of Ibusiuess 

Xj.s.—N. L. H. B. V. Cudahy Pack- 
ing Co., D.C.Kan., 34 F.Supp. 53, 
afflrmed, C.C.A., Cudahy Packing 
Co. V. K. L. R. B, 117 P.2d 692. 

■ 63. N.Y.—In re State Board of Me- 
diation, 298 N.T.S. 934, 165 Misc. 
15. 

64. XJ.S.—N. L. R. B. v. Indiana & 
Michigan Electric Co., 63 S.Ct. 394, 
318 U.S. 9, 87 L.Ed. 579. 

65, U.S.—N. L. R. B, v. Indiana & 
Michigan Electric Co., C.C.A.6, 124 
F.2d 50, affirmed 63 S.Ct. 394, 318 
U.S. 9, 87 L.Ed. 579. 

ee. U.S.—N. L. R. B. V. Indiana & 
Michigan Electric Co., supra. 

.67. U.S.—N. L. R. B. v. Indiana & 
Michigan Electric Co., supra—^Wil- 
son & Co. V. N. L, R. B., C.C.A.8, 
A03 F.2d 243. 


©8. U.S.—^N. L. R. B. V. Thompson 
Products, C.C.A.6, 130 F.2d 363. 

69. U.S.—N. L. R. B. v. Indiana & 

Michigan Electric Co., 63 S.Ct. 394, 
318 U.S. 9, 87 L.Ed. 579. 

A lahor union which is the har- 
gaining agent of employees does not 
disqualify itself by its own miscon¬ 
duct from appealing to the National 
Labor Relations Board because of 
eraployer’s refusal to negotiate, 
where there is no warrant for sup¬ 
pos ing that further negotiations 
would have been useless.—N. L. R. 
'b., v. Remington Rand, C.'C.A.2, 94 
P.2d 862, certiorari denied Reming¬ 
ton Rand v. N. L. R. B., '58 S.Ct. 
1046, 304 U.S. 676, 82 L.Ed. 1540, re- 
hearing denied Remington Rand v. 
U. S., '58 S.Ct. 1054, 304 U.S. 590, 82 
L.Ed. 1549, certiorari denied Central 
Bxeeutive Council of Remington 
Rand Employes’ Ass’ns v. N. L. R. 
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B., 58 S.Ct. 1061, 304 U.S. 685, 82 L. 

Ed. 1546. 

70. U.S.—N. ,L. R. B. v. Indiana & 
Michigan Electric Co,, 63 S.Ct. 394, 
318 U.S. 9, 87 L.Ed. 679. 

71. U.S.—N. L. R. B. V. Blanton Co., 
'C.C.A:8, 121 F.2d 664. 

72. Pa.—Petition of Shafer, 31 A.2d 
'537, 347 Pa. 130. 

73. Pa.—Pennsylvania Labor Rela¬ 

tions Board V. Heinel Motors, 25 
A.2d 306, 344 Pa. 238. > 

74. Pa.—Pennsylvania Labor Rela¬ 
tions Board V. Heinel Motors, su¬ 
pra—PRT Employees Union v. 
State Labor Relations Board, Com. 
Pl., 54 I)auph.Co. 341. 

75. N.Y.—United Baking Co. v. Bak- 
ery and Confectionery Workers’ 
Union Local 221, 9 N.Y.S.2d 964, 
170 Misc. 199, affirmed 14 N.Y.S.2d 
74, 257 App.Div. 501. 
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which have been adjusted between the parties,*^® un- 
less the bargaining union has sacrificed its right to 
be such'^7 or the employer has exercised some influ- 
ence or control over such union.'^^ 

Under the Railway Labor Act ari* aggrieved em- 
ployee not only has the right to be heard by the 
union and the carrier, but he also has the right to 
participate in the procedure before the board,"^^ and 
may conduct proceedings before the adjustment 
board, if necessary, either personallySO or through a 
chosen representative,Sl which may or may not be a 
labor organization.82 The exclusive authority vest- 
ed by the act in a duly selected collective agent to 
negotiate and conclude agreements concerning ma¬ 
jor disputes includes the representation of employees 
in mediation, arbitration, and conciliation proceed¬ 
ings but this power does not extend to the set- 
tlement of grievances to the exclusion of the right of 
aggrieved employees of any effective voice in the 
settlement and of an individual hearing before the 
board.84 The extent of the authority of the collec¬ 
tive agent to represent an employee before the ad¬ 
justment board is not controlled by any technical 
agency rules, but may be affected by the custom and 
practice in the railroad world.^S 


b. Who May Sue at Law 

An employee who is affected by a breach of the 
contract between the employer and the labor union 
may generally bring an action therefor as a third-party 
beneficiary. 

According to some decisions an individual mem- 
ber of a labor union may not, in the absence of rati- 
fication or assent, maintain an action for the breach 
of an agreement between the employer and the un¬ 
ion, of which such employee is a member, with re- 
spect to wages and conditions of service.^^ Accord¬ 
ing to other decisions, however, such agreement is 
regarded as being primarily for the benefit of the 
individual members of the union, and the rights se- 
cured as being the rights of such members, and 
therefore an action for its breach may be brought 
directly by an individual member,even thotigh not 
mentioned by name in such contract.88 If the con¬ 
tract purports to be made for the benefit of all em¬ 
ployees, both members and nonmembers of the un¬ 
iori, an action for its breach may be maintained by 
one who is not a member of the union but it has 
been held that the fact that a contract violates the 
constitution and by-laws of a union cannot be raised 
by one outside the union. If the contract express- 
ly names employees as third-party bencficiaries, and 


76. N.T.—United Baking Co. v. Bak- 
ery^ and Confectionery Workers’ 
Union Local 221, supra. 

77. N.Y.—United Bakingr Co. v. 
Bakery and Confectionery Work¬ 
ers’ Union Local 221, supra. 

78. N.T.—United Baking- Co. v. Bak¬ 
ery and Confectionery Workers’ 
Union Local 221, supra. 

79. U.S.—Elgin, J. & E. Ry. Co. v. 
Burley, 111., 65 S.Ct. 1282, 325 U. 
S. 711, 89 L.Ed. 1886, opinion ad- 
hered to 66 S.Ct. 721, 327 U.S. 661, 
90 L.Ed. 928. 

80. U.S.—Estes V. Union Terminal 
Co., C.C.A.Tex., 89 F.2d 768. 

81. U.S.—Estes V. Union Terminal 
Co., supra—Myers v. Louisiana & 
A. By. Co., D.C.La., 7 P.Supp. 9,7. 

82. U.S.—Estes V. Union Terminal 
Co.. C.C.A.Tex., 89 P.2d 768. 
WUere tliere Is uo orgranlzed groiip 

of wliicli employee can become a 
member, employee may present dis- 
pute to national railroad adjustment 
board.—Patterson v. Chicagro & E. I. 
R. Co., D.C.Ill., 50 F.Supp. 334. 

83. U.S.—Elgrin, J. & B. Ry. Co. v. 
Burley, 111., 65 S.Ct. 1282, 825 U. 
S. 711, 89 L.Ed. 1886, opinion ad- 
hered to 66 S.Ct. 721, 327 U.S. 661, 
90 L.Ed. 928. 

84. U.S.—Elgin, J. & E, Ry. Co. V. 
Burley, supra. 


Pact that railway brotlierliood is 
the collective barg-ainiiig' agent of 
employees does not entitle the rail¬ 
road to assume that brotherhood had 
authority to settle claims of em¬ 
ployees for damages for alleged 
breach of collective agreement, but 
scope of authority to act exclusivo- 
ly for employees in such matter be¬ 
fore the railroad adjustment board 
is essential.—Elgin, J. & E. Ry. Co. 

V. Burley, supra. 

85. U.S.—Elgin. J. & E. Ry. Co. v. 
Burley, 111., 66 S.Ct. 721, 327 U.S. 
661, 90 L.Ed. 928. 

86. Kan.—Swart v. Huston, 117 P. 
2d 576, 1'54 Kan. 182. 

Mo.—Burnetta v. Marceline Coal Co., 
79 S.W. 136, 180 Mo. 281. 

Tex.—Panhandle & S. P. Ry. Co. v. 
Wilson, Civ.App., 5>5 S.W.2d 216. 

W. Va.—West v. Baltimore & O. R. 
Co., 137 S.E. 654, 103 W.Va. 417. 

Sischarge 

Agreement between brotherhood 
and railroad respecting rules for dis- 
charge of employee has been held 
not to give right of action to dis- 
charged member of brotherhood.— 
Kessell v. Great Northern Ry. Co., 
D.aWash., 51 P.2d 304. 

87. Ky.—Piercy v. Louisville & N. 
Ry. Co., 248 S.W. 1042, 198 Ky. 
477, 33 A.L.R. 322—Hudson v. Cin¬ 
cinnati, N. O. & T. P. Ry. Co., 154 
S.W. 47, 152 Ky. 711, 4'5 L.R.A.,N. 
S., 184, Ann.Cas.l915B 98. 
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Miss.—Yazoo & M. V. R. Co. v. Side- 
board, 133 So. 669, 161 Miss. 4. 
N.Y.—Gulla V. Barton, 149 N.Y.S. 

952, 164 App.Div. 293. 

Pa.—Roberts v. Penn Tobacco Co., 
Com.Pl., .34 Luz.Leg.Reg. 237. 

Tenn.—Cross Mountain Coal Co. v. 

Ault, 9 S.W.2d 602, 157 Tenn. 461, 
63 C.J. p 671 note 54. 

trnder National Industidal Recov- 
ery Act, 15 U.S.C.A. § 703, an action 
against a dress manufacturer for a 
violation of code wago provisions 
could not be brought by employees 
a.s individuals, where the act author- 
izing such codes made no provision 
for individuals to prosecute actions 
in their own names for their own 
benefit for violations of the code.— 
Abramovitz v. Trolman, 273 N.Y.S. 
243, 152 Misc. 768. 

88. Ohio.—H, Blum & Co. v. Lan- 
dau, 155 N.E. 154, 23 Ohio App. 
426. 

Pa.—Roberts v. Penn Tobacco Co., 
Com.Pl., 34 Luz.Leg.Reg. 237. 

89. U.S.—Yazoo & M. V. R. Co. v. 
Webb, C.C.A.5, 64 P.2d 902. 

Miss.—Yazoo & M. V. R. Co. v. Side- 
board, 133 So. 669, 161 Miss. 4 . 

90. lowa.—Des Moines City Ry. Co. 
V. Amalgamated ARs’n of Street & 
Electric Ry. Employees of Ameri¬ 
ca Division 441 of Des Moines, 218 
N.W. 264, 204 lowa 1194. 

63 C.J. p 671 note 39. 
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provides that only union metnbers in good standing 
will be employed, employees and union members will 
be regarded as one and the same, so that members 
of the union may bring a representative suit on the 
contract, as direct and third-party beneficiaries,^^ 
notwithstanding a provision in the agreement au- 
thorizing the employer to employ nonunion men 
when qualified union members are not available.^^ 

It has been held that a suit by a single employee 
to enforce his individual rights, or to recover dam- 
ages for being discharged, is not directly on the col¬ 
lective agreement as a complete contract made for 
his benefit, since it is merely the basis for his con¬ 
tract of employment,93 but is a suit on his contract 
of hiring which, by reference or otherwise, has 
adopted the terms of the collective agreement which 
are applicable to him.^^ This rule has been applied 
to a railroad employee’s suit for damages for a 
breach of contract and for a decree directing his re- 
instatement with full seniority rights.95 

Coercion, If a statute which makes it a criminal 
offense for an employer to require an employee or 
person seeking employment to agree not to become 
or remain a member of any labor organization, or 
to threaten him with loss of employment or unjustly 
discriminate against him because of his membership 
in such an organization, may be assumed to give a 
right to a civil remedy, such remedy is confined to 
employees or to persons seeking employment.S6 


§ 28(84). - Against Whom Proceedings 

or Aetion May Be Prosecuted 

It has been held that an employer cannot maintain 
an action at law for damages against a labor union 
which is a voluntary unincorporated associatlon not 
possessing the power to sue or be sued. 

It has been held that an employer cannot maintain 
an action at law for damages against a labor union 
which is a voluntary unincorporated association, at 
least where such an association does not have the 
power to sue or be sued,9'^ unless such an action is 
authorized by statute.^S Where a complaint for un- 
fair labor practice has issued against a predecessor, 
the proceedings may be continued against the suc¬ 
cessor who is in privity with the predecessor.99 A 
proceeding, however, against a wholly owned sub- 
sidiary of a parent Corporation does not give the 
board jurisdiction to enter an order against the par¬ 
ent corporationi unless it is shown that the control 
of the subsidiary by the parent Corporation wrongs 
or defrauds someone with whom the proceedings are 
concerned.^ 

§ 28(85). - Necessary and Proper Parties 

The usuai ruies with respect to necessary and proper 
parties generally apply In an administrative proceed¬ 
ing before a labor relations or arbitratlon board. 

The usuai ruies as to necessary and proper parties 
apply in a proceeding before a labor relations board 
with respect to a labor dispute between employer 
and employees^ or in a special proceeding to confirm 


31. N.M.—Key v. George E. Breece 
Lumber Co., 115 P.2d 622, 45 N.M, 
397. 

92. N.M.—^Key v. George E. Breece 
Lumber Co., supra. 

93. U.S.—Illinois Cent. R. Co. v. 

"" Moore. C.C.A.Mies., 112 P.2d 959, 

reversed on olher grounds 61 S, 
Ct. 754, 312 U.S. 630, 85 L.Bd. 1089. 

94. XJ.S.—Illinois Cent. R. Co. v. 

— Moore, supra. 

Member of bridge gaug 

Where collective labor agreement 
between union of railroad employees 
and railroad was made part of indi¬ 
vidual contract of member of bridge 
gang, such employee, on discharge in 
violation of seniority provisions, had 
a cause of action against railroad 
for damages for breach of contract. 
—Rentschler v. Missouri Pac. R. Co., 
'253 N.W. 694, 126 Neb. 493, 95 A.L.R. 
1 . 

.95. Tenn.—Earle v. Illinois Cent. R. 
Co., 167 S.W.2d 15, 25 Tenn.App. 
660, certiorari denied 63 S.Ct. 161, 
317 U.S. 680, 87 L.Ed. 546. 

96. U.S.—Order of R. R. Telegraph- 
ers V. Louisville & N. R. Co., C.C. 
A.Ky., 145 F. 437, api>eal dismissed 


29 S.Ct. 695, 214 U.S. 529, '53 L.Ed. 
1069. 

97. Mass.—Pickett v. Walsh, 78 N. 
E. 753, 192 Mass. '572, 116 Am.S.R. 
272, 6 L.R.A.,N.S., 1067, 7 Ann. 
Cas, 829. 

N.C.—Hallman v. Wood, Wire & 
Metal Lathers' International Un¬ 
ion, 15 S.E.2d 361, 219 N.C. 798. 
Trade union as party defendant, gen¬ 
erally see the C.J.S. title Trade 
Unions § 52, also 63 C.J. p 703 
note 68-p 705 note 90. 

98. N.C.—^Hallman v. Wood, Wire 
& Metal Lathers’ International 
Union, supra. 

Statute not authorlzing a,ction 
A statute empowering an unincor¬ 
porated association issuing certifl- 
cates of association to sue and he 
sued, and limiting the power given 
to actions on certificates of insur- 
ance, does not authorize a contrac¬ 
tor to maintain an action at law for 
damages against a trade union which 
was a voluntary unincorporated as¬ 
sociation of individuals.—Hallman v. 
Wood, Fire & Metal Lathers' Inter¬ 
national Union, supra. 

99. U.S.—N. L. R. B. v. Adel Clay 
Products Co., C.C.A.8, 134 F.2d 342 
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—N. L. R. B. V. Baldwin Locomo- 
tive Works; C.C.A.3, 128 F.2d 39. 
Tnistees 

(1) An action for damages for a 
wrongful discharge may be main- 
tained against the permanent trus- 
tees of a railroad, appointed after 
an assignment hy the railroad and 
the appointment of temporary re- 
ceivers and trustees.—MoCrory v. 
Kurn, Mo.App., 101 S.W.2d 114. 

(2) Successor trustee, against 
whom supplemental complaint was 
filed, could not challenge board’s or 
der on ground that statute was in- 
applicable to successor hecause cf 
failure to file a complaint charging 
that successor had violated the act. 
—N. L. R. B. V. Bachelder, C,C.A.7, 
120 F.2d 574, certiorari denied Bach¬ 
elder V. N. L. R. B., 62 S.Ct. 90, 314 
U.S. 647, 86 L.Bd. 519, and modified 
on other grounds, C.C.A., 125 P.2d 
387. 

1. U.S,—N. L. R. B. V. Timken Si¬ 
lent Automatic Co., C.C.A.2, 114 P. 
2d 449. 

2. U.S.—N. L. R. B. V. Timken Si' 
lent Automatic Co., supra. 

3. U.S.—Oughton v. N. L. R. B., 
C.C.A.3, 118 F.2d 486, certiorari de- 
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the award of a board of arbitrators functioning un¬ 
der a coiitract between a union and an employers^ 
association.^ An association made up of individual 
truck owners is a proper party to a proceeding to 
compel arbitration under a written employment con- 
tract entered into by the truck drivers’ union with 
individual truck owners.5 

In proceeding before National Lobor Relations 
Board* In a proceeding against an employer for un- 
fair labor practices in violation of the National La¬ 
bor Relations Act, neither the labor union® nor the 
employees'^ involved are indispensable or necessary 
parties in order to enable the board to determine 
whether the employer has violated the statute, and a 
failure to make them parties is not an abuse of the 
board’s discretion.® The fact that one is a witness 
before the board does not make him, or an employer 
or union of which he is an officer, a party to the 
proceeding.9 

A company-formed or company-dominated union 


is not a necessary party to a proceeding against the 
employer for unfair labor practiccs,^® such as a 
proceeding to determine that the employer is guilty 
of dominating and supporting the union,or to a 
proceeding to displace such union as the representa- 
tive of the employees, and order the employer to 
cease recognizing it, since such an order would not 
run against the union,^2 although as to the latter 
proposition there is also authority to the contrary.^s 

A labor union, however, or the employees, are nec¬ 
essary or proper parties to a proceeding which puts 
in issue the validity of a contract between the union 
and the employer,^^ and the fact that the contract, a 
closed-shop contract, is illegal does not authorize the 
board to declare it illegal without the employees or 
their union being made parties and, moreover, in 
such a proceeding the employer may not be regarded 
as being stied in a representative capacity for the 
employees.^® The union has a right to be made a 


nied 62 S.Ct. 485, 316 U.S. 797. 86 
L.Ed. 1198. 

4, N.Y.—Publishers' Ass’n of New 
York City v. New York Typogrraph- 
ical Union No. 6, 6 N.Y.S.2d 847, 
168 Misc. 267. 

In statutory proceedinfif Tby typo- 
gfrapMcal union for confirmation of 
award of arbitrators functioning un¬ 
der contract between union and pub- 
lishers’ association, which award de- 
termined disputes arising from ac- 
quisition of certain newspaper by 
second newspaper, including disputes 
as to whether separate chapels, or 
groups of union journeymeii, should 
be maintained and as to attempted 
interchange of printed matter wilh- 
out reproduction, second newspaper 
was a proper and necessary party.— 
Publishers’ Ass’n of New York City 
V. New York Typographical Union 
No. 6, supra. 

5, N.Y.—^Amsterdam & Co. v. Dev- 
ery, '5 N.Y.S.2d 427, 168 Misc. 478. 

8. U.S.—Oughton v. N.L.R.B., C.C.A. 
3, 118 P.2d 486, certiorari denied 
62 S.Ct. 485, 3,15 U.S. 797, 86 L.Ed. 
1198, and Gibbs v. N.L.R.B., 62 S. 
Ct. 486, 315 U.S. 797, 86 L.Ed. 1198. 

7. U.S.—National Licorice Co. v. N. 
L.R.B., 60 S.Ct. 569, 309 U.S. 350, 
84 L.Ed, 799—Semi-Steel Casting 
Co. of St. Louis V. N.L.R.B., C.C.A. 
8, 160 F.2d 388—Oughton v. N.L. 
R.B., C.C.A.3, 118 F.2d 486, certio¬ 
rari denied 62 S.Ct. 485, 315 U.S. 
797, 86 L.Ed. 1198, and Gibbs v. N. 
L.R.B., 62 S.Ct. 485, 316 U.S. 797, 
86 L.Ed. 1198. 

Beason for rule 

^‘The National Labor Relations 
Act contemplates no more than the 
protection of the publio rights which 


it 'creates and defines, and as the 
board's order is directed solely to 
the employer and is inefCective to de¬ 
termine any private rights of the 
employees and leaves them free to 
assert such legal rights as they may 
have acquired under their contracts, 
in any appropriate tribunal, we think 
they are not indispensable parties." 
—National Licorice Co. v. N.L.R.B., 
60 S.Ct. 569, '578, 309 U.S. 360, 84 L. 
Ed. 799. 

8. U.S.—National Licorice Co. v. N. 
L.R.B., supra. 

9. U.S.—N.L.R.B. V. Cowell Port- 
land 'Cernent Co., C.C.A.9, 108 P.2d 
198. 

10. U.S.—^N.L.R.B. V. Pennsylvania 
Greyhound Lines, 68 S.Ct, 671, 576, 
303 U.S. 261, 82 L.Ed. 831, 115 A. 
L.R. 307—N.L.R.B. v. Indiana & 
Michigan Electric Co., C.C.A.6, 124 
r,2d 60, afiirmed 63 S.Ct. 394, 318 
U.S. 9, 87 L.Ed. 579. 

11. U.S.—N.L.R.B. V. Ed. Priedrich. 
Inc., C.C.A.5, 116 P.2d 888. 

12. U.S.—Pittsburg^h Piate Glass 
Co. V. N.L.R.B., 61 S.Ct. 908, 313 
U.S. 146, 86 L.Ed. 1251, rehearlng 
denied 61 S.Ct 1093, 313 U.S. 699, 
86 L.Ed. 1651—N.L.R.B. v. Penn¬ 
sylvania Greyhound Lines, 68 S. 
Ct 571, 303 U.S. 261, 82 L.Ed. 831, 
115 A.L.R. 307—^N.L.RB. v. Na¬ 
tional Licorice Co., 104 P.2d 656, 
modified on other grounds Nation¬ 
al Licorice Co. v. N.L.R.B., 60 S. 
Ct 569, 309 U.S. 360, 84 L.Ed. 799. 

13. U.S.—N.L.R.B. V. Ferguson, C.C. 
A.9, 118 F.2d 892, followed in N. 
L.R.B. V. Miller, 118 P.2d 893— 
N.L.R.B. V. Sterling Electric Mo¬ 
tors, C.C.A.9, 109 P.2d 194, reheard 
112 P.2d 63, set aside on other 

272 


grounds 114 P.2d 738, motion de¬ 
nied Ex parte N.L.R.B., 61 S.Ct. 67, 
311 U.S. 617, 85 L.Ed. 391, certio¬ 
rari dismissed N.L.R.B. v. Sterling 
Electric Motors, 61 S.Ct 69, 811 
U.S. 722, 85 L.Ed. 471. 

Joinder 

Where majority of employees had 
organized a so-called “inside union" 
and had designated it as their bar- 
gaining agent, the board abused its 
discretlon in failing to join the un¬ 
ion or its member-employces in pro- 
ceedings against the employer.—N.I j. 
R.B. V. Sterling Electric Motors, C. 
C.A.9, 109 P.2d 194, reheard 112 P.2d 
63, set aside on other grounds 114 P. 
2d 738, motion denied Ex parte N.L. 
R.B., 61 S.Ct 67, 311 U.S. 617, 85 L. 
Ed. 391, certiorari dismissed N.L.R. 
B. V. Sterling Electric Motors, 61 S. 
Ct 69, 311 U.S. 722, 86 L.Ed. 471. 

14. U.S.—Consolidated Edison Co. 
of New York v. N.L.R.B., 59 S.Ct. 
206, 305 U.S. 197, 83 L.Ed. 126— 
N.L.R.B. V. Cowell Portland Ce¬ 
rnent Co., C.C.A.9, 108 F.2d 198. 

15. U.S.—N.L.R.B. V. Cowell Port¬ 
land Cernent Co., supra. 

tTuiou should be giveu the oppor- 
tunlty to Show validity of closed- 
shop contract and to meet properly 
framed challengcs to its validity, 
and a cease and deslst ordor entered 
without eilher union or members 
having been made parties to the pro- 
ceedings is invalid for wanl of ju- 
risdiction.—N.L.R.B. v. Cowell Port¬ 
land Cernent Co., supra. 

16. U.S.—N.L.R.B. V. Sterling Elec¬ 
tric Motors, C.C.A.9, 109 F.2d 194, 
reheard 112 F.2d 63, set aside on 
other grounds 114 F.2d 738, mo¬ 
tion denied Ex parte N.L.R.B., 61 
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party to such a proceeding,' irrespective o£ the 
board’s orders or rules,i7 and the fact that the board 
has failed to plead a closed-shop coiitract does not 
excuse its failure to make the contracting union a 

party to the proceeding.^s 

If the right asserted by the board arises solely out 
of a bargaining contract, the performance of which 
does not inherently resuit in a violation of the act, 
the beneficiaries o£ the contract or their representa- 
tives are necessary parties,^9 but i£ the contract is 
inherently unfair, or its performance will resuit in 
the continuance of unfair labor practices, the bene¬ 
ficiaries or their representatives are not necessary 
parties,20 but may be made parties in the discre- 
tion of the board.21 

An ^^employees council or committee’* which is al- 
legedly dominated by the employer is not a necessary 
party to a proceeding against the employer to with- 
draw recognition of such council or committee as 
the representative of the employecs22 or to dises- 
tablish such committee and to declare void a contract 
between it and the employer.23 

In a proceeding hefore the National Railroad Ad- 
justmcnt Board an employee whose seniority rights 
would be vitally affected thereby is a necessary 

party.24 


In a proceeding hefore the National Mediation 
Board an employer-dominated labor organization 
has no legal standing in a controversy with respect 
to the bargaining representative of the clerical em- 
ployees of a railroad.25 

§ 28(86). - Intervention 

The usual rules as to intervention generally apply 
in a proceeding before a labor relations board or In a 
judiciai proceeding with respect to a labor dispute. 

The usual rules as to intervention generally apply 
in a proceeding before a labor relations board26 or 
in a judiciai proceeding with respect to a labor dis- 
pute,27 except in so far as controlled by the labor 
relations -acts and rules and regulations adopted 

thereunder.28 

Intervention in a proceeding before the National 
Labor Relations Board by persons who are not nec¬ 
essary parties to the proceeding is within the dis- 
cretion of the board^s or of the member or agency 
conducting the hearing.^O If an issue is properly 
joined between the board and the employer, inter¬ 
vention by a committee of employees or by individu- 
al employees may properly be refused.^l In pro- 
ceedings against the employer, permission to inter- 
vene may be denied to an employer-dominated em- 


S.Ct. 67, 311 U.S. 617, 86 L.Ed. 391, i 
certiorari clismlssed N.L.R.B. v, 1 
Sterllng Electric Motors, '61 S.Ct 
69, 311 U.S. 722, 85 L.Ed. 471. 
in prooeeaingr to destroy em- 
ployees^ contract of self-organizatiou 
by an order to the employer to cease 
and desist from deallng with the 
associatlon and to dlsestablish It, 
the employer cannot be regarded as 
sued In a representative capacity for 
the employees.—N. L. R. B. v, Ster- 
liiig Electric Motors, 'C.C.A.9, 109 P. 
2d 194, reheard 112 P.2d 63, set aside 
on other grounds 114 P.2d 738, mo- 
tion denied Ex parte N. L. R. B., 61 
S.Ct. 67, 311 U.S. 617, 85 L.Ed. 391, 
certiorari dismissed N. L. R. B. v. 
Sterling Electric Motors, 61 S.Ct. 
69, 311 U.S. 722, 85 L.Ed, 471. 

17. U.S.—N. L. R. B. V. Cowell Port- 
land Cernent Co., C.C.A.9, 108 P.2d 
198. 

18. U.S.—N". L. R. B. v. Cowell 
Portland Cernent Co., supra. 

19. U.S,—N. L. R. B. V. Indiana & 
Michigan Electric Co., C.C.A.6, 124 
P.2d 60, affirmed 63 S.Ct. 394, 318 
U.S. 9, 87 L.Ed. 679. 

20. U.S.—N. L. R. B. V, Indiana & 
Michigan Electric Co., supra. 

21 . U.S.—N. L. R. B. V. Indiana & 
Michigan Electric Co., supra. 

22. U.S.—Solvay Process Co. v. N. 
L. R. B., C.C.A.5, 117 P.2d 83, cer¬ 
tiorari denied 61 S.Ct. 1121, 313 U., 
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S. 596, 85 L.Ed. 1549, petition, 

granted, C.C.A., 122 F.2d 993. ’ 

23. U.S.—National Licorice Co. v. 
N. L. R. B., 60 S.Ct. 569, 809 U. 
S. 350, 84 L.Ed. 799—N. L. R. B. 
v. Christian Board of Publication, 
C.C.A.S, 113 P.2d 678. 

24. U.S.—Railroad Tardmasters of 
North America v. Indiana Harbor 
Belt R. Co., D.C.Ind., 70 F.Supp. 
914. 

25. U.S.—Brotherhood of Railway & 
Steamship Clerks, Preight Han- 
dlers, Express and Station Em¬ 
ployees V. Virginian Ry. Co., C.C. 

A.Va., 125 F,2d 853. 

26. N.T.—Cody v. Kelley, 53 N.T. 
S.2d 224, 184 Misc. 150. 

27. Pa.—PRT Employees Union v. 
State Labor Relations Board, Com. 
Pl., 54 Dauph.Co. 341. 

TTnincorporated associatlon. 

Although, generally speaking, ju¬ 
diciai discretion should not permit 
an unincorporated associatlon in its 
representative capacity to be joined 
as a party with individual parties, 
plaintiffs or defendants, who have an 
immediate and direct interest in the 
controversy, merely because such as- 
sociation may represent a larger 
group, where the plaintifC itself is 
the representative group, an unin¬ 
corporated a&sociation, it may be 
permitted to intervene.—PRT Em¬ 
ployees Union v. State Labor Rela¬ 
tions Board, supra. 
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28. N.Y.—Cody v. Kelley, 53 N.T.S. 
2d 224, 184 Misc. 150. 

Time of application for leave 

Union’s telegram to state labor re¬ 
lations board asking leave to inter¬ 
vene in collective bargaining pro¬ 
ceeding sent after completion of first 
formal hearing by bcard was neither 
proper nor timely within a regula- 
tion providing for a verified applica¬ 
tion for leave to intervene made at 
least two days before first hearing 
and board properly refused to permit 
intervention.—Cody v. Kelley, supra. 

29. U.S.—N. L. R. B. v. Star Pub. 
Co., C.C.A.9, 97 P.2d 46'5. 

30. U.S.—Semi-Steel Casting Co. of 
St. Louis V. N. L. R. B., C.C.A.S, 
160 F.2d 388—Oughton v. N. L. R. 

B. , C.C.A.3, 118 P.2d 486, certiorari 
denied 62 S.Ct. 485, 316 U.S. 797, 
86 L.Ed. 1198, and Gibbs v. N. L. 
R. B., 62 S.Ct. 485, 315 U.S. 797, 
86 L.Ed. 1198. 

Any persoxL may Intervene and 
present testimony in discretion of 
the agency conducting the hearing. 
—N. L. R. B. V. Bell Oil & Gas Co., 

C.C.A.5, 98 P.2d 870. 

31. U.S.—Oughton v. N. L. R. B., C 

C. A.3, 118 r.2d 486, certiorari de¬ 
nied 62 S.Ct. 485, 315 U.S. 797, 
86 L.Ed.' 1198 and Gibbs v. N. L. 
R. B., 62 S.Ct. 486, 315 U.S. 797, 
86 L,Ed. 1198. 
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ployees group or union,32 particularly where the 
records and operations of such group are examined 
during the hearing and the leading representatives 
of the assodation testify at length.33 It may also 
be denied to employees opposed to the union in an 
unfair labor practice proceedingS^ or to persons to 
whom the matter in controversy is of no qoncernj^S 
and, moreover, a union or its locals, having notice of 
the proceeding; are under no duty to intervene if 
they are not put on notice that their intercsts are 
involved.36 The board may refuse to permit one un¬ 
ion to intervene in a case before it filed by a rival 
union.37 Private parties have no rightful place, 
as by intervention, in proceedings before the board 
except as the board may desire to avail itself of 

helpful suggestions.38 

Under Railway Labor Act § 3 (j), 45 U.S.C.A. § 
153 (j), an employee involved in a controversy with 
his employer may intervene in a proceeding before 
the National Railroad Adjustment Board which 
might adversely affect him.^Q 

§ 28(87). Notice and Appearance 

The usual rules as to notice to necessary and proper 


parties apply in a proceeding before a labor relatlons 
board, In an arbitratlon proceeding, or In an action at 
law. 

In a proceeding before a labor relations board all 
necessary and proper parties should be given notice 
and an opportunity to be heard on all points proper- 
ly in issue.^<^ Such notice, however, is not necessary 
to one whose presence is not necessary to the deter- 
mination of the particular issue before the board.*^! 
It has been held that notice to a company-formed 
union is not necessary, in a proceeding against the 
employer for unfair labor practices, with respect to 
the organization and recognition of such union, sincc 
the presence of the union is not necessary to enable 
the board to determine whether the employer has vi- 
olated the statute or to make an appropriate order 
against the employer, such as to withdraw its recog¬ 
nition of the union.42 Qn the other hand, it has 
been held that notice to such union is necessary 
where the proceeding involves the setting aside of 
a contract between the union and the employer^3 or 
where the proceeding involves the destruction of the 
existence of the union, ^4 and this rule has been held 
to apply even though the employees who organized 
the union have a right to intervene.'^^ 


32. U.S.—Bethlehem Shipbuilding 

Corporation Limited v. N. L. R. B., 
'C.C.A.l, 114 F.2d 930, certiorari 

dlsmissed Bethlehem Shipbuilding 
'Corporation v. N. L. R. B., '61 S.Ct. 
448, 312 U.S. 710, 85 L.Ed. 1141— 
Inland Steel Co. v. N. L. R. B., C.C. 
A.7, 109 F.2d 9. 

33. U.S.—Bethlehem Shipbuildlng 
Corporation Limited v. N. L. R. B., 
C.C.A.l, 114 F.2d 930, certiorari 
dismissed Bethlehem Shipbuilding 
Corporation v. N. L. R. B., 61 S.Ct. 
448, 312 U.S. 710, 8.5 L.Ed. 1141. 

34. U.S.—Semi-Steel Casting Co. of 
St. Louis V. N. L. R. B., C.C.A.8, 
160 F.2d 388. 

35. U.S.—N. L. R. B. V. Star Pub. 
Co., C.C.A.9, 97 F.2d 465. 

36. U.S.—^Consolidated Edison Co. 
of New York v. N. L. R. B., N.T., 
159 S.Ct. 206, 30-5 U.S. 197, 83 L.Ed. 
126. 

In proceeding* to restrain employ- 
ers from exerting pressure on em¬ 
ployees to join a certain union and 
from discouraging membership in 
another union, where neither original 
complaint, which antedated labor 
contracts between employers and fa- 
vored union, nor subsequent amend- 
ments' contained any mention of con¬ 
tracts, and favored union and its lo¬ 
cals were not put on notice that va- 
lidity of contracts was under at- 
tack, favored union and locals were 
not under a duty to intervene before 
the board to safeguard their inter¬ 


e'sts.—Consolidated Edison Co. of 
New York v. N. L. R. B., supra. 

37. U.S.—Order of R. R. Telegra- 
phers V. New Orleans, T. & M. Ry. 
Co., D.C.Mo., 61 F.Supp. 869, va¬ 
cat ed on other grounds, C.C.A., 156 
P.2d 1, certiorari denied 67 S.Ct. 

112, 329 U.S. 768, 91 L.Ed. -, re- 

hearing denied 6'7 S.Ct. 201, 329 

U. S. 829, 91 L.Ed.-. 

33. U.S.—^Aluminum Ore Co. v. N. L. 
R, B., C.C.A.7, 131 F.2d 486, 147 
A.L.R. 1. 

39. U.S.—Estes V. Union Terminal 
Co., C.C.A.Tex., 89 F.2d 768, 

40. U.S.—Jefferson Electric Co. v. 
N. L. R. B., C.C.A.7, 102 F.2d 949. 

Pa.—In re Employes of American 
Store Co., Com.Pl., 9 Sch.Reg. 206. 

41. U.S.—^N. L. R. B. V. Pennsylva- 
nia Greyhound Lines, 58 S.Ct. 571, 
303 U.S. 261, 82 L.Ed. 831, 115 A. 
L.R. 307. 

42. U.S.—N. L. R. B. v. Pennsylva- 
nia Greyhound 'Lines, supra—Re- 
public Steel Corporation v. N. L. 

R. B., C.C.A.3, 107 F.2d 472. 

43. U.S.—'Consolidated Edison Co. 
of New York v. N. L. R. B., N.Y„ 
59 S.Ct. 206, 305 U.S. 197, 83 L.Ed. 
126—N. L. R. B. V. Sterling Elec¬ 
tric Motors, C.C.A.9, 109 P.2d 194, 
reheard 112 F.2d 63, set aside on 
other grounds 114 P.2d 738, motion 
denied Ex parte N. L. R. B., 61 

S. Ct. 67, 311 U.S, 617, 85 L.Ed. 391, 
certiorari dismissed N. L. R. B. 

V. Sterling Electric Motors, 61 S. 
Ct, 69, 311 U.S. 722, 85 L.Ed. 471. 
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44. U.S.—N. L. R. B. v. Sterling 
Electric Motors, O.C.A.9, 109 P.2d 
194, reheard 112 F.2d 63,* set aside 
on other grounds 114 F.2d 738, mo¬ 
tion denied Ex parte N. L. R. B., 
61 S.Ct. 67, 311 U.S. 617, 85 L.Ed. 
391, certiorari dismissed N. L. R. 
B. V. Sterling Electric Motors, 61 
S.Ct. '69, 311 U.S. 722, 85 L.Ed. 471. 
The statute does not permit de» 

struction of a freely organized self- 
organized inside or company union, 
by means of order prohibiting em¬ 
ployer from dealing with such union, 
without giving such union notice and 
opportunity to be heard.—N. L. R. 
B. V. Sterling Electric Motors, C.C.A. 
9, 112 F.2d 63, set aside on other 
grounds 114 P.2d 738, motion denied 
Ex parte N. L. R. B., 61 S.Ct. 67, 
311 U.S. 617, 8'5 L.Ed. 301, certiorari 
dismissed N. L. R. B. v. Sterling 
Electric Motors, 61 S.Ct. 69, 311 U. 
S. 722, 8'5 L.Ed. 471. 

45. U.S.—^N. L. R. B. v. Sterling 
Electric Motors, C.C.A.9, 109 F.2d 
194, reheard 112 P.2d 63, set aside 
on other grounds 114 F.2d 738, 
motion denied Ex parte N. L. R. 
B., 61 S.Ct. 67, 311 U.S. 617, 85 L. 
Ed. 391, certiorari dismissed N. 
L. R. B. V. Sterling Electric Mo¬ 
tors, 61 S.Ct. 69, 311 U.S. 722, 85 
L.Ed. 471. 

Itight of intervention no substitute 
The right of employees who had 
organized a so-called ‘‘inside un¬ 
ion" to intervene, was not a substi¬ 
tute for Service of complaint, notice 



56 C.J.S. 


MASTER AND SERYANT 


A labor union does not have sufficient notice to re¬ 
quire an appearance from the mere fact that its pres- 
ident is produced as a witness for the employer,46 
and the publicity of the proceedings does not charge 
the union or its members with notice thereof,^'^ If 
an employee^s association is served with a copy of 
the complaint and notice of the hearing it is subject 
to the board^s jurisdiction although it does not ap- 
pear;48 and, on the other hand, if a party volunta- 
rily appears and participates in the proceedings he 
is also subject to the courfs jurisdiction even though 
he has not been served with notice*'^^ 

Under Railmay Labor Acf. In a proceeding be- 
fore the National Railroad Adjustment Board for 
the adjustment of a dispute relating to the enforce- 
ment of a contract, every person involved in the con- 
troversy who may be adversely affected by an order 
entered in the proceeding should be given reasonable 
notice of the hearing^O even though he is not named 
as a party, 51 and a failure to give such notice is not 
excused by the difficulty or inconvenience of giving 
it.52 The board, however, is not deprived of juris- 


§ 28(87) 

diction to proceed with respect to a person not served 
with process, if such person has actual knowledge of 
the proceeding and hearing,53 or of such facts as' 
would put him on notice,®^ in view of the power of 
the board to correct an error and of the right of 
such person to intervene in, or otherwise be made 
a party to, a suit in court to enforce the order of 
the board.55 Notice may be waived by intervening 
in the proceeding.56 

The notice may be informal,57 and may be de- 
livered by mail,58 or it may be given by posting it 
in appropriate places.59 Notice to every individual 
member of an organized group of employees is un- 
necessary; it is generally sufficient to bind the mem¬ 
bers that notice is given to duly constituted officers 
of the organization.50 

In a proceeding before a system, group, or region- 
al board of adjustment, established by agreement,, 
which provides that due and timely notice shall be 
given to an employee involved in a dispute before 
such board, a member of a union involved in such 
dispute is entitled to such notice®! although he is not 


and hearinff.—L. R. B. v. Ster- 
ling Electric Motors, 0.'C.A.9, 109 F. 
2d 194, reheard 112 F.2d 63, set aside 
on other grounds 114 F.2d 738, mo- 
tion denied Ex parte N. L. R. B., 61 
S.Ct. 67, 311 U.S. 617, 85 L.Ed. 391, 
certiorari dismissed N. L. R. B. v. 
Sterling Electric Motors, 61 S.Ct. 69, 
311 U.S. 722, 85 L.Ed. 471. 

46. U.S.—N. L. R. B. V. Cowell 

Portland Cernent Co., C.C.A.9, 108 
F.2d 198. 

47 . XJ.S.—N. L. R. B. v. Cowell 

Portland Cernent Co., supra. 

Conteuts of complaint 
Neither union nor members were 
chargeable with notice of the con- 
tents of complaint because of public¬ 
ity given the proceeding, and were 
not required to inform themselves 
that something might be done affect- 
ing them because the complaint al- 
leged that the ofRcers of employer 
had sought to persuade employees to 
join a labor organization not of their 
own choosing.—N. L. R. B. v. Cowell 
Portland Cernent Co., supra. 

48. U.S.—N. L. R. B. v. J. G. Bos- 
well Co., C.C.A.9, 136 F.2d 585. 

49. U.S.—Estes V. Union Terminal 
Co.; C.C.A.Tex., 89 F.2d 768. 

Mass.—Hathaway Bakeries v. Labor 
Relations Commission, 65 N.E.2d 
254, 316 Mass. 136. 

Ohallenge of jurisdiction 

An employer did not submit to ju¬ 
risdiction of labor relations commis¬ 
sion by filing motion to dismiss- for 
sole purpose of challenging commis- 
sion’s jurisdiction.—^Hathaway Bak¬ 


eries v. Labor Relations Commis¬ 
sion, supra, 

50. U.S.—Estes V. Union Terminal 
Co., C.C.A.Tex., 89 P.2d 768—Rail¬ 
road Tardmasters of North Ameri¬ 
ca V. Indiana Harbor Belt R. Co., 
D.C.Ind., 70 F.Supp. 914. 

“No man should be deprived of his 
means of livelihood without a fair 
opportunity to defend himself.”— 
Estes V. Union Terminal Co., C.C.A. 
Tex., 89 F.2a ‘768, 770. 

Assistant statiOu master who was 
not covered by provisions of con¬ 
tract between railroad and certain 
classes of employees at time of ex- 
ecution of contract, but who was 
given position of gateman which was 
subject to contract, has been held 
“involved” in controversy over sen- 
iority between displaced gateman 
and company resulting in his dis- 
placement as gateman, and hence en¬ 
titled to notice of proceedings before 
adjustment board.—Estes v. Union 
Terminal Co., supra. 

Suit to enjoln enforoement 

Application to adjustment board 
concerning matters complained of 
was not a prerequisite to mainte- 
nance of class action to enjoin en- 
forcement of awards of the board 
which plaintifC contended board had 
no jurisdiction to make for lack of 
personal jurisdiction and which were 
destructive of rights personal to 
plaintifE and member of class he rep- 
resented in violation of constitution- 
al privileges.—Templeton v. Atchi- 
son, T. & S. F. Ry. Co., D.C.Mo., 
7 F.R.D. 116. 


51. U.S.—Estes V. Union Terminal' 
Co., C.C.A.Tex., 89 F.2d 768. 

52. U.S.—Estes V. Union Terminal 
Co., supra. 

53. U.S.—Estes v. Union Terminal 
Co., supra. 

54. U.S.—Elgin, J. & E. Ry. Co. v. 
Burley, 111., 66 S.Ct. 721, 327 U.. 
S. 661, 90 L.Ed. 928. 

<<Due notice,” within provision of 
act that due notice of ali hearings- 
of board shall be given to employee 
and carrier involved in dispute, re-- 
quires at least knowledge on ag-- 
grieved employee's part of pendency- 
of proceedings or knowledge of such 
facts as would be sufficient to put, 
him on notice of their pendency.— 
Elgin, J. &. E. Ry. Co. v. Burley, su-- 
pra. 

55. U.S.—Estes V. Union Terminal. 
Co., C.C.A.Tex., 89 F.2d 768. 

56. U.S.—Estes v. Union Terminal 
Co., supra. 

57. U.S.—Estes v. Union, Terminal 
Co., supra. 

58. U.S.—Estes V. Union Terminal 
Co., supra. 

59. U.S.—Estes V. Union TerminaL 
Co., supra. 

60. U.S.—Estes v^ Union, Terminal. 
Co., supra. 

€1, U.S.—^Primakow v. Railway Ex- • 
Press Agency, D.C.Wis., 56 P.Supp.. 
413. 

Senioxlty rights* 

A member of union- of railway ex- • 
press company’s employees was en¬ 
titled to due and timely notice of 
hearings befor.ei- adj.ustment board. 
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-^amed as a party to the dispute.®^ Notice to the 
•ttnion is not notice to an employee whose claim is 
contested by the union.^3 Xn case of a dispute in- 
"volving* seniority rights between one employee and 
.another employee, the employee who does not receive 
or waive notice of the hearing is not bound by the 
board^s decision in favor of the other employee.^^ 

Arbitration, Notice to the representatives of em- 
-ployers of what a board set up for the arbitration of 
a labor dispute proposes to do constitutes notice to 
'the employers.S® 

In acHon. In a contractores action at law for 
'damages against a labor union which is a voluntary 
unincorporated association, it has been held that 
process cannot be served on the association since 
there is no legal entity capable of being served with 
•process.®® 

'§ 28(88). Pleading 

Particular matters with respect to the complaint 
or petition, the answer, and issues, proof, and vari- 
ance will be discussed in detail in the sections im- 
mediately following. 

Examine Pocket Parts for later cases. 

;§ 28(89). — Complaint or Petition 

a. In administrative proceedings 

b. In judicial proceedings 


a. In Administrative Proceedings 

(a) Issuance of complaint 

(b) Requisites and sufficiency 

(a) Issuance of Complaint 

As a general rule under the statutes the Issuance 
of a complaint rests wlthin the discretion of the labor 
relations board, after an investigation of the charges 
which have been flled. 

As a general rule under the labor relations acts 
the case between the labor relations board and re¬ 
spondent begins with the complaint prepared and is- 
sued by the board and since, as stated supra § 28 
(75), the filing of charges is a condition precedent 
to the issuance of a complaint the board may not 
initiate a complaint on its own motion®® but must 
await the filing of charges.®® The board should in¬ 
vestigate the charges before issuing the complaint,70 
and, after such investigation, it has a wide discre¬ 
tion as to whether it will issue a complaint^i and as 
to the time of its issuance,72 and accordingly it may 
issue a complaint for violations occurring after a 
decree of enforcement.73 A charge of interference, 
restraint, and coercion of employees in the exercise 
of their right of sclf-organization and discrimina- 
tory discharge of named employees because of their 
Union activities has been held sufficient to authorize 
the issuance of a complaint74 even though the union 
which makes the charge does not represent a ma- 
jority of the employees.76 

This discretion of the board involves expert ad¬ 
ministrative policy, and is not a legal discretion, at 


-«established by agreement between 
.union and cornpany, to settle dispute 
involving seniority rights as between 
•such member and another employee, 
whose cause was espoused by union. 
—Primakow v. Railway Express 
Agency, supra. 

.62. U.S.—Primakow v. Railway Ex¬ 
press Agency, supra. 

■63. U.S.—Primakow v. Railway Ex¬ 
press Agency, supra. 

64. U.S.—Primakow v. Railway Ex¬ 
press Agency, supra. 

^65. Wash.—Gord v. F. S. Harmon & 
€o., 61 P.2d ,1294, 188 Wash. 134. 
t66. N.C.—Hallman v. Wood, Wire & 
Metal Lathers’ International Un¬ 
ion, 1'5 S,B.2d 361, 219 N.G. 798. 
67. U.S.—N. L. R. B. v. Tex-O-Kan 

Flour Mills Co., C.C.A.S, 122 F.2d 
433. 

Where no complaint 1$ issued chal- 
lenging good faith o£ union, selec- 
tion of its bargaining representa¬ 
tives, and terms and condition of 
eontract of employment negotiated 
with employers by union’s represent¬ 
atives, no necessity exists for en- 
listing functions of labor board or 


, provisions of National Labor Rela¬ 
tions Act.—Donnelly Garment Co. v. 
International Ladies’ Garment Work- 
ers’ Union, D.C.Mo., 21 F.Supp. 807, 
vacated on other grounds Interna¬ 
tional Ladies’ Garment Workers^ Un¬ 
ion v. Donnelly Garment Co., '68 S, 
Ct. 875, 304 U.S. 243, 82 L.Ed. 1316, 
mandate conformed to, D.C., Don¬ 
nelly Garment Co. v. International 
Ladies’ Garment Workers’ Union, 23 
F.Supp. 908, reversed on other 
grounds, C.C.A., 99 F.2d 309, certio¬ 
rari denied International Ladies’ 
Garment Workers’ Union v. Donnel¬ 
ly Garment Co., 59 S.Ct. 364, 306 U. 
S. 662, 83 L.Ed. 430, 

68. U.S.—Consumers Power Co. v. 
N. L. R. B., C;C.A.6, 113 F.2d 38 
—N. L. R. B. V. , Hopwood Retin- 
ning Oo., C.C.A.2, 98 F.2d 9'7. 

Who may institute proceedings gen- 
erally see supra § 28 (83). 

68. U.S.—N. L. R. B. v. Indiana & 

Michigaii Electric Co., C.C.A.6, 124 
P.2d 60, affirmed 63 S.Ct, 394, 317 
U.S. 9, 8'7 L.Ed. 579—Consumers 
Power Co. v. N. L, R. B., C.C.A.'6, 
113 P.2d 38. 


70. U.S.—N. L. R. B. V. Barrett Co.. 
C.C.A.I11., 120 P.2d 683. 

71. U.S.—^N. L. R. B. V. Indiana 
& Michlgan Electric Co., 63 S.Ct. 
394, 318 U.S. 9. 87 L.Ed. 579—N. 
L. R. B. V. National Broadeasting 
Co., C.C.A.3, 150 P.2d 896—N. L. R. 

B. V. General Motors Corporation, 

C. C.A.7, ,116 P.2d 306. 

Issuance is not mandatory 

U.S.—N. L. R. B. V. Barrett Co., O.C. 
A.lll., 120 F.2d 583. 

72. U.S.—Berkshire Employees 
Ass’n of Berkshire Knltting Mills 
V. N. L. R. B., C.C.A.3, 121 F.2d 
235. 

73. U.S.—Thompson Products v. N. 
L. R. B., C.C.A.6, 133 P.2d 637. 

Judicial enforccmont or revicw of 
orders or awards see infra § 28 
( 122 ). 

74. U.S.—^N. L. R. B. v. Brashear 
Freight Lines, C.C.A.8, 119 F.2d 
379. 

75. U.S.—^N. L. R. B. v. Brashear 
Freight Lines, supra. 
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least not to the extent of authorizing the courts to 
compel it to issue a complaint.'^® Xhe board is not 
required to move on every charge which may be 
filed, but is merely enabled to do so.'^^ jt may de¬ 
cline to be imposed on, or to submit its process to 
abuse, and may properly withhold or dismiss its 
own complaint if such abuse beeomes apparentJ® 
The board’s power to issue a complaint cannot be 
affected by an agreement between the employer and 
the labor union.SO 

Effcct of receivership. The fact that a receiver 
has been appointed for the respondent employer does 
not require that prior leave be obtained for the state 
court which appointed the receiver before the board 
may file a complaint.^l 

(b) Requisites and Sufficiency 

A complaint shouid be sufficient to advise the re¬ 
spondent of the nature of the charges against him, 
shouid contain a plain statements of the facts, and 
shouid be issued In the manrier required by the statute 
or by the rulcs and regulations of the board. A com¬ 
plaint may be amended. 

The sole function of a complaint under a labor re- 
lations act, such as the National Labor Relations 


§ 28(89) 

Act, is to apprise respondent of the chafges against 
him so that he may have due notice and a full op- 
portunity for a hearing.^^ The complaint, therefore, 
as issued, must accord with the charges^^ and must 
be adequate to advise respondent of the unfair la¬ 
bor practices therein charged,®'^ although the partic- 
ularity of a pleading at law or in equity is not re- 
quired.S5 The complaint need not contain the names 
of individuals or the 'time and place of occurrenc- 
es;S6 but there shouid be a plain statement of the 
facts which are claimed to constitute unfair labor 
practices,although it is not necessary to set out 
the particular facts which constitute such practice, 
as finally found, if the parties-to the proceeding 
know the basis of the complaint,ss and since, as stat- 
ed supra § 28 (68), the board may suspend its rules 
the fact that the complaint violates the rules of the 
board has been held immateriales The sufficiency 
of the complaint is to be considered in the light of 
the fact that the proceeding is not punitive but pre- 
ventive and in the inter est of the general public.^O 
Under some state labor relations acts the complaint 
shouid allege facts which show the board^s jurisdic- 
tion of the subjectmatter.Qi 


76. U.S.—Jacobsen v. N. L. R. B., 
C.C.A.3, 120 P.2d 96. 

77. U.S.—N. L. R. B. v. Indiana & 
Michlgan Electric Co.. 63 S.Ct. 894, 
.318 U.S. 9, 87 L.Ed. 679—Jacobsen 
V. N. L. R. B., C.C.A.3, i20 P.2d 
96. 

78. U.S.—N. L. R. B. v. Indiana & 
Michigan Electric Co., 63 S.Ct, 394, 
318 U.S. 9, 87 L.Ed. 679. 

79. U.S.—N. L. R. B. v, Indiana & 
Michigan Electri<3 Co., supra. 
Abuse of the ‘boara’s process ap- 

•pears where the charge is related 
to a course of violence and destruc- 
tion, carried on for purpose of coerc- 
ing an employer.—N. L. R. B. v. In- 
•diana & Michigan Electric Co., su¬ 
pra. 

-80, U.S.—N. L. R. B. V. General .Mo¬ 
tors Corporation, C.C.A.7, 116 P.2d 
306. 

.AS not precludlngr issuauce of com¬ 
plaint 

An agreement between the employ¬ 
er and a labor union that all cases 
pending before the board shouid be 
withdrawn and that no further 
claims of discrimination would be 
presented to the board or to the 
employer for alleged discriminations 
against the union or its members 
occurring prior to the date of the 
agreement does not preclude the 
board from issuing a complaint 
against the employer for unfair la¬ 
bor practices based on charges filed 
■with respect to the employer's con- 
.duct prior to the agreeinent,—N. L. 


R. B. V, General Motors Corporation, 
supra. 

81. U.S.—N. L. R. B. v. Bachelder, 
O.C.A.7, 120 P.2d 674, certiorari 
denied Bachelder v. N. L. R. B., 
62 S.Ct. 90, 314 U.S. 647, 86 L.Ed. 
619, and modified on other grounds, 
C.C.A., 12'5 F.2d 387. 

82. U.S.—N. L. R. B. v. Piqua Mun- 
ising Wood Products Co., C.C.A.6, 
109 F.2d 5'52. 

83. U.S.—N. L. R. B. V. Hopwood 
Retinning Co., CC.A.2,- 98 P.2d 97. 

84. U.S.—Consumers Power Co. v. 
N. L. R. B., C.C.A.6, 113 P.2d 38. 

Determination of sufiSLciexicy 

The board may decide whether the 
pleadings of the one or the other 
contestant are sufficient to maintain 
his contention.—International Broth- 
erhood of Teamsters, Chauffeurs, 
Stablemen and Helpers v. Interna¬ 
tional Union of United Brewery, 
Plour, Cereal and Soft Drink Work- 
ers of America, C.C.A.Cal., 106 P.2d 
8'71. 

85. U.S.—L. R. B. v. Sunbeam 
Electric Mfg. Co., C.C.A.7, 133 P.2d 
856—N. L. R. B. v. Precision Cast- 
ings Co., C.C.A.6, 130 P.2d 639— 
Consumers Power Oo. v. N. L, R. 
B., C.C.A.6, 113 P.2d 38. 

88. U.S.—N. L. R. B. v. Pacific Gas 
&, Electric Co., C.C.A.9, 118 P.2d 
780. 

87. U.S.—N. L. R. B. v. Piqua Mun- 

ising Wood Products Co., C.C.A.6, 
109 P.2d 652. 

Pa.-^John Hancock Mutual Life Ins. 

277 


Co. of Boston, V. Pennsylvania La¬ 
bor Relations Board, 45 Pa.Dist. & 
Co. 169. 

The oniy matters which need be 
stated are the manner in which the 
employer has engaged in unfair la¬ 
bor practices and which of such 
practices is in question.—N. L. R. B. 
V. Pacific Gas & Electric Co., C.C.A. 
9, 118 P.2d 780. 

88. U.S.—N. L. R. B. v. Piqua Muni- 
sing Wood" Products Co., C.C.A.6, 
109 P.2d 552. 

A complaint was suificlent where 
employer participated in extensive 
hearings and admitted that board 
intended to charge the things of 
which employer was found guilty,— 
K. L. R. B. V. Sunbeam Electric Mfg. 
Co., C.C.A.7, 133 P.2d 856. 

Mattei’s of evidence need not be 
cited in a complaint.—Consumers 
Power Co. v. N. L. R. B., C.C.A.6, 
113 P.2d 38. 

89. ' U.S.—N. L. R. B. v. Pacific Gas 

& Electric Co., C.C.A.9, 118 P.2d 
780. 

90. U.S.—Consumers Power Co. v. 
N. L. R. B., C.C.A.6, 113 P.2a 38. 

91. Utah.—Furbreeders Agricultur- 
al Cooperative v. Wiesley, 132 P.2d 
384, 102 Utah 601. 

Complaint held defective 

Complaint filed with labor rela¬ 
tions board, which alleged that fur- 
breeding coOperative association was 
engaged in unfair labor practices af- 
fecting intra-state commerce and the 
orderly operation of industry, but 
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Under the rules and regiilations of the National 
Labor Relations Board, 29 U.S.C.A.Appendix § 
203.11, a complaint may be issued and filed in a.re- 
gional office, by the regional director, in the name 
of the board,S2 and may be signed by the director.^2 

Joinder. The board, in its discretion, may com- 
bine several matters relating to the same employer, 
or respondent, in one complaint.94 It may combine 
a complaint proceeding against the employer with an 
employee-representation proceeding,95 and the fact 
that the board, without hearing from respondent, 
consolidates charges made by separate unions against 
the same employer does not invalidate the proceed- 
ings96 if the findings and conclusions are sep- 
arately made and disconnected occurrences do not 
appear to have been illogically confused.97 

Amendment, Subject to the limitation that re¬ 
spondent may not be takcn by surprise, or that no 
disadvantage or injury accrue to him, the complaint 
may be amendcd with respect to the charges against 
respondent.98 The board or trial examiner may, in 


his discretion, permit the complaint to be amended 
by adding names, referable to the same basic 
charge,99 or by supplying omitted allegations,^ such 
as to conform the pleadings to the proof ;2 and the 
fact that the examiner so exercises his discretion af- 
fords no ground for challenging the validity of the 
proceedings.9 If respondent is afforded ample op- 
portunity to meet the issue, and none of his substan- 
tial rights is invaded, a formal amendment is not re- 
qmred,^ and in such a case respondent may not com- 
plain of an allegation by amendment made a few 
months before the hearing.5 

b. In JudicialProceedings 

The rules relating to pleadings in civii actions usuar> 
ly apply In an action at law or in equity by a union or 
employees for damages for a breach of contract. 

The rules relating to pleadings in civii actionsusu- 
ally apply in an action at law or in equity by a un¬ 
ion or employees for damages for a brcach of con- 
tract,6 such as for the breach of a collective bargain- 
ing contract,'^ as for a wrongful discharge,® or for 


which failed to allege facts showing 
board's jurlsdiction of the subject 
matter of the controversy, in that 
fur breeding by specific statute is 
declared to be an agricultural pur- 
suit exempt from the act was fatally 
defective.—Furbreeders Agricultural 
Cooperative v. Wlesley, supra. 

92. U.S.—N. L. R. B. v. Hopwood 
' Retinning Co., C.C.A.2, 98 P.2d 97. 

93. XJ.S.—^N. L. R. B. v. Sunbeam 
Electric Mfg. Co., C.C.A.T, 133 F. 
2d 856. 

Provisiou la prior rules that exee- 
utive secretary or director of fleld 
division should sign and issue all 
complaints, meant complaints issued 
from Washington under provision 
applicable under exceptional circum- 
stances.—K. L. R. B. v. Sunbeam 
Electric Mfg. Co., supra. 

94. U.S.—N*. L. R. B. V. Tex-O-Kan 
Flour Mills Co., C.C.A., 122 F.2d 
433. 

95. TJ.S.—Madden v. Brotherhood 
and Union of Transit Employees 
of Baltimore, C.C.A.Md., 147 F.2<J 
439. 158 A.L,R. 1330. 

98. U.S.—K. L. R, B. v. Tex-O-Kan 
Flour Mills Co., C.C.A.5, 122 F.2d 
433. 

97. U.S.—K*. L. R. B. v. Tex-O-Kan 
Flour Mills Co., supra. 

98. U.S.—Valley Mould & Iron Cor¬ 
poration V. N. L. R. B., C.C.A.7, 116 
F.2d 760, certiorari denied 61 S. 
Ct. 1114, 313 U.S. 590, 85 L.Ed. 
1546. 

XTader a state statute, it has been 
held that, if the original complaint 
fails clearly to set forth the nature 
of the improper acts charged, an 


'amended complaint may be filed, be- 
! fore the hearing, which adequately 
advises the employer, or respondent, 
of the exact nature of the charges 
against him.—John Hancock Mutual 
Life Ins. Co. of Boston v. Pennsyl- 
vania Labor Relations Board, 46 Pa. 
Dist. & Co. 169. 

99. U.S.—Consolidated Edison Co. of 
New York v. N. L. R. B., N.Y., 69 
S.Ct. 206, 305 U.S. 197, 83 L.Ed. 
126—N. L. R. B. V. Cowell Port- 
land Cernent Co., C.C.A.9, 108 F.2d 
198. 

Pa.—Pennsylvania Labor Relations 
Bd. V. Yellow Cab & Bus Co., Com. 
PL, 30 North.Co. 9. 

1. U.S.—Consolidated Edison Co. of 
New York v. N. L. R. B., N.Y., 59 
S.Ct 206, 305 U.S. 197, 83 L.Ed. 
126. 

2. U.S.—Consolidated Edison Co. of 
New York v. N. L. R. B., supra— 
M. H. Ritzwoller Co. v. N. L. R. B., 
C.C.A.7, 114 P.2d 432. 

3. U.S.—Consolidated Edison Co. of 
New York v. N. L. R. B., N.Y., 
69 S.Ct 206, 305 U.S. 197, 83 L.Ed. 
126. 

ZTew uame 

An amendment that a union was 
operating under a new name did not 
affect validity of the proceedings.— 
N. L. R. B. V. Cudahy Packing Co., 
D.C.Kan., 34 F.Supp. 63. 

4. U.S.—Eagle-Picher Mining & 

Smelting Co. v. N. L. R. B.. C.C.A. 
8, 119 F.2d 903. 

5. U.S.—N. L. R. B. V. American 
Creosoting Co., C.C.A.6, 139 .F.2d 
193, certiorari denied 64 S.Ct 937, 
321 U.S. 797, 88 L.Ed. 1086. 


Befusal to slgu agreemeut 

Where employer had ample oppor- 
tunity to meet suppi emental com¬ 
plaint charging refusa! to sign an 
agreement as an unfair labor prac- 
tice, and did not claim surprise or 
claim that it did sign the agreement, 
or was preparcd to sign any supple- 
mental agreement, employer could' 
not complain of addition of allega¬ 
tion respecting such unfair practice 
by amendment to original complaint 
a few months before case was heard 
by the hoard, and could not complain 
that allegation was not included in 
charge as filed by employees.—N. 
L. R. B. V. American Creosoting Co.,. 
supra, 

9. Ga.—0'Jay Spread Co. v. Hicks, 
195 S.E. 664, 185 Ga. 607. 

7. Ga.—0’Jay Spread Co. v. Hicks, 
supra. 

Switchmau’'s i^etitlo» for damages 
for violation of soniorily rights has 
been held not demurrahle on theory 
that individual member of labor un¬ 
ion cannot enforce union's contracl 
with employer, where contract made 
by employees’ committee and rati- 
fied by employees became part of 
employment contract.—MeCoy v. St. 
Josoph Belt Ry. Co., 77 S.W.2d 176, 
229 Mo.App. 606. 

Fetltiou by unioa and employees held 
sufficient 

U.S.—0’Jay Spread Co. v. Hicks, 195 
S.E. 664, 185 Ga. 507. 

8. U.S.—Coxon V. Southern Pac. Co.,. 
C.C.A.Ariz., 155 F.2d 455. 

Mo.—^Hall V. St. Louis-San Prancisco* 
Ry. Co., 28 S.W.2d 687, 224 Mo.App.. 
431. 
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restoration to, and damages for loss of, seniority 
rights.9 In pleading a cause of action which arose 
before the effective date of an amendrdent to the 
labor relations statute, plaintiff need not allege that 
lie has complied with certain requirements of the 
^mendment before suing.lO 

§ 28(90). - Answer 

Allegations as to irrelevant and immaterial matters 
In an empIoyer's answer may properly be stricken. 

Allegations as to irrelevant and immaterial mat¬ 
ters in an employer^s answer in an administrative 
proceeding before a labor relations board may prop¬ 
erly be stricken.lt Where an employer, charged with 
unfair labor practices, alleges in his answer that the 
labor organization was engaged in a conspiracy to 
seize plants under the guise of collective bargain- 
ing activity, it has been held that such allegations 
may be properly stricken for the purpose of prevent- 
ing the introduction of testimony to sustain them,i2 
but they cannot be stricken from the record as ad- 

AllegratioiLS lield sufficient 
Miss.—McGlohn v. Gulf & S. I. R, R., 

174 So. 250, 179 Miss. 396. 

Fl0adiug‘s held insufficient 
'U.S.—Coxon V. Southern Pac. Co., C. 

O.A.Ariz., 165 F,2d 455. 

Ga.—Hornsby v. Southern Ry. Co., 

28 S.E.2d 642, 70 Ga.App. 467. 

9. Ky.—Cannon v. Brotherhood of 
Railroad Trainmen, 89 S.W.2d 
620, 262 Ky. 113. 

Pa.—Madera v. Monongahela Ry. 

Co., 52 Pa.Dist. & Co. 216, 7 Fay.L. 

J. 250, 93 Pittsb.Leg.J. 38, 12 Som. 

Leg.J. 166. 

Iu action for loss of seniority 
rights of traininan, where contract 
between uiiion and railroad was in- 
volved, contract and union's consti- 
tution and by-laws should be dis- 
closed in petition, as court could not 
adjudicate trainman’s rights without 
complete disclosure of entire agree- 
ment.—Cannon v. Brotherhood of 
Railroad Trainmen, 89 S.W.2d 620, 

262 Ky. 113. 

Petition held insufficient 
Ky.—Cannon v. Brotherhood of Rail¬ 
road Trainmen, supra. 

Restoration of seniority rights 
In action by railroad employee to 
"be restored to his proper status on 
seniority lists, complaint alleging 
that plaintiff was employed by rail¬ 
road as a chef in 1911 and had 
worked continuously for same em¬ 
ployer for twenty eight years, and 
that in 1933 he was reduced in rank 
to second cook and never restored 
to his former rating, was insufficient 
'for failing to allege nature of seni¬ 
ority status or why employee was 
entitled thereto by alleging when 
sand how seniority rights had become 


missions of the employer’s fixed purpose not to rec- 
ogm?e a particular union.^3 

§ 28(91). - Issues, Proof, and Variance 

As a general rule in a proceeding before a labor 
board the issues are confined to those raised b/ the 
pleadings, although it has been held that, if the re¬ 
spondent is given fuii opportunity to meet the testf- 
mony, or to produce further proof, he may not com- 
plain of a variance between the pleadings and proof. 

Although no particular form of procedure is es- 
sential in presenting the issues to respondent charged 
with unfair labor practices, as a general rule the 
issues are confined to those raised by the pleadings, 
and the issues as thus raised must be proved.^® On 
the other hand, the trial and determination of an is- 
sue not clearly raised by the pleadings has been held 
not to be error where the parties are afforded ample 
time to meet the issue,^'^ and it has also been held 
that, if respondent is given full opportunity to meet 
the testimony, he may not complain of a variance 
between the pleadings and the proof, such as to the 

tiorari denied 64 S.Ct. 1158, 322 U. 
S. 747, 88 L.Ed. 1579—Jefferson 

Electric Co. v. N. L. R. B., C.C.A. 

7, 102 F.2d 949. 

^‘Express aider** 

In action against railroad by 
former engine foreman for wrong- 
ful discharge, wherein railroad’s an¬ 
swer alleged that general yardmaster 
who discharged the foreman con- 
ducted a full, complete, fair and Im- 
partial hearing, issue as to whether 
foreman had a fair and impartial 
trial was in the case, under the doc- 
trine of “express aider," even though 
foreman’s petition may not have 
pleaded that he did not have a fair 
and impartial trial.—Butner v. Un¬ 
ion Pac. R. Co., 163 S.W.2d 100, 236 
Mo.App. 1134. 

10. U.S.—N. L. R. B. V. Greater 
New York Broadcasting Corp., C. 
C.A.2, 147 F.2d 337, certiorari de¬ 
nied 65 S.Ct. 1190, 325 U.S. 860, 
89 Li.Ed. 1981—Western Union 
Telegraph Co. v. N. L. R. B., C.C.A. 
2, 113 F.2d 992. 

Utah.—International Union of Op- 
erating Engineers, Local No. 354 
V. Industrial Commission of Utah, 
119 P.2d 243, 101 Utah 139. 

17. U.S.—Eagle-Picher Mining & 
Smelting Co. v. N. L. R. B., C.C.A. 

8, 119 P.2d 903. 

18. U.S.—N. L. R. B, V. Mackay 
Radio «& Telegraph Co., 68 S.Ct. 
904, 304 U.S. 333, 82 L.Ed. 1381— 
N. L. R. B. V. Grieder Machine 
Tool & Die Co., aC.A.6, 142 F.2d 
163, certiorari denied 66 S.Ct. 66, 
323 U.S. 724, 89 L.Ed. 582. 

Pair hearing 

Employer could not complain that 
he was not afforded a fair and un- 


fixed.—Austin v. Southern Pac. Co., , 
123 P.2d 39, 50 Cal.App.2d 292. 

10. Tex.—Mansell v. Texas & P. Ry. 
Co., 137 S.W.2d 997, 135 Tex. 31. 

11. U.S.—N. L. R. B. V. Baldwin 
Locomotive Works, C.C.A.3, 128 P. 
2d 39. 

Aa to conduot of board 

Trial examiner properly struck 
from employer’s answer as immate¬ 
rial the allegations charging that 
attitude and conduct of board, its 
members, officers, agents, and em- 
ployees had been such as to deprive 
employer of life, liberty and prop- 
erty without due process of law.— 
N. L. R, B. V. Baldwin Locomotive 
Works, supra. 

12. D.C.—International Ass'n of 
Machinists, Tool and Die Makers 
Lodge No. 35 v. N. L. R. B., 110 
P.2d 29, 71 App.D.C. 175, affirmed 
61 S.Ct. 83, 311 U.S. 72, 85 L.Ed. 
60, rehearing denied 61 S.Ct. 314, 
311 U.S. 729, 85 L.Ed. 474. 

13. D.C.—International Ass'n of Ma¬ 
chinists, Tool and Die Makers 
Lodge No. 35, v. N. L. R. B., supra. 

14. U.S.—Cupples Co. Manufactur- 
ers V. N. L. R. B., C.C.A.8, 103 F. 
2d 953. 

15. U.S.—N. L. R. B. V. Sands Mfg. 
Co., 59 S.Ct. 508, 306 U.S. 332, 83 
L.Ed. 682—Consolidated Edison 
Co. of N. T. V. N. L. R. B., N.T., 
59 S.Ct. 206, 305 U.S. 197, 83 L.Ed. 
126—Berkshire Knitting Mills v. 
N. L. R. B., C.C.A.3, 139 P.2d 134, 
certiorari denied 64 S.Ct. 1158, 322 
U.S. 747, 88 L.Ed. 1679. 

PartlctUar matters held put in Issue 
U.S,—Berkshire Knitting Mills v. N. 
L. R. B., C.C.A.3, 139 F.2d 134, cer- 
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dates on whicli employees were discliarged;l9 and, 
moreover, if he is not misled and does not raise the 
question until the conclusion of the hearing, he may 
not raise a jurisdictional issue that words were omit- 
ted from the complaining unioiVs name as signed to 
the charge.^^ 

Where the complaint alleges that the employer 
had wroiigfully discliarged employees on or about 
specified dates, the date of discharge is open to proof 
within the usual, reasonable limits.^l Allegations in 
the complaint that the employer discharged em¬ 
ployees for Union activity on or about certain dates 
does not bind the board to limit its proof to dis- 
charges on those particular dates merely because the 
employer in his answer admitted that at the time 
mentioned he had discharged employees for cause.^^ 

§ 28(92). Evidence in General 

Where the statutes so provide, the rules of evi¬ 
dence prevaillng in courts of law or equity are not 
controlllng in proceedings by labor relatione boards to 
prevent unfair labor practlces. 

Although the contrary is true under some stat¬ 
utes,under a number of labor relations statutes in 
proceedings by the boards to prevent unfair labor 


practices the rules of evidence prevailing in courts 
of law or equity are not controlling.^^ The board 
is not required before making its findings to sift out 
the various items of evidence before it and reserve 
for special treatment those items which would have 
been inadmissible in a court o£ law under the techni- 
cal rules of evidence.^S However, the statutes do 
not abolish the rules of evidence prevailing in courts 
of law and equity.^® 

Where a board of conciliation and arbitration in 
the performance of its duties acts as a quasi-judicial 
tribunal, nothing can be treated by the board as evi¬ 
dence which is not introduced as such.2'<' 

§ 28(93). Presumptions and Burden of Proof 

In proceedings to prevent unfair labor practices by 
an employer, the presumption obtains that the em¬ 
ployer has not violated the-law, and the burden is on 
the one alleging the commission of unfair labop prac¬ 
tices to prove them. 

In proceedings to prevent unfair labor practices 
under the National Labor Relations Act, 29 U.S.C.A. 
§ 151 et seq, and similar state statutes, various pre¬ 
sumptions have been indulged.^S The presumption 
obtains that the employer has not violated the stat- 


prejudiced hearing because of a vari- 
ance between evidence taken before 
trial examiner and allegations of 
complaint charging unfair labor 
practices, even if any variance ex- 
isted, where examiner allowed em¬ 
ployer full opportunity to meet tes- 
timony and at conclusion of hearing 
asked employer whether he desired 
any more time to develop case as to 
any phase of complaint as amended. 
—N. L. R. B. V. Grieder Machine 
Tool & Die Co., supra. 

X«. U.S.—N. L. R. B. V. Greater 

I^ew York Broadeasting Corp„ C. 
C.A.2, 147 P.2d 337, certiorari de- 
nied 65 S.Ct. 1190, 32'5 U.S. 860, 89 
L.Ed, 1981. 

20. U.S.—N. L. R. B. V. Vincennes 
Steel Corporation, C.C.A.7, 117 P. 
2d 169. 

21. U.S.—N, L. R. B. V. Greater 

New York Broadeasting Corp., C. 
O.A.2, 147 P.2d 337, certiorari de- 
nied 65 S.Ct. 1190, 325 U.S. 860, 
89 L.Ed. 1981. 

Tho board sliould not be held to the 
precise dates alleged. in the com¬ 
plaint or found by tho examiner; 
proof of an act or offense in viola- 
tion of the statute within the limi- 
tation period is sufficient.—M. H. 
Rilzwoller Co. v. N. L. R. B., C.C.A. 
7, 114 P.2d 432. 

22. U.S.—N. L. R. B. v. Greater 

New York Broadeasting Corp., C. 
C.A.2, 147 P.2d 337, certiorari de- 
nled 65 S.Ct. 1199, 325 U.S. 860, 
89 L.Ed. 1981. 


23. In Wlsconsin 

(1) Under St.l939 § 111.07(3) the 
proceedings before the board shall 
be governed by the rules of evidence 
prevailing in courts of equity and 
the party on whom the burden of 
proof rests shall be required to sus- 
tain such burden by a ciear and 
satisfactory preponderance of the 
evidence.—^Wisconsin Employment 
Relations Board v. Milk & Ice Cream 
Drivers &, Dairy Employees Union, 
Local No. 225, 299 N.W. 31, 238 Wis. 
379, certiorari denied Milk & Ice 
Cream Drivers & Dairy Employees 
Union Local 225 v. Wisconsin Em¬ 
ployment Relations Board, 62 S.Ct. 
1035, 316 U.S. 668, 86 L.Ed. 1944-— 
Century Building Co. v. Wisconsin 
Employment Relations Board, 291 N. 
W. 305, 235 Wis. 376. 

(2) Under earlier provisions in 
proceedings before the board the 
rules of evidence prevailing in courts 
of law or equity were not control- 
Img.—Folding Purniture Works v. 
Wisconsin Labor Relations Board, 
285 N.W. 851, 232 Wis. 170, rehear- 
ing denied 286 N.W. 825, 232 Wis. 
170. 

24. U.S.—N. L. R. B. v. Quality Art 
Novelty Co., C.C.A., 127 P.2d 903 
—N. L. R. B. V. Lightner Pub. 
Corporation of Illinois, C.C.A.7, 113 
P.2d 621— N. L. R. B. v. Empire 
Purniture Corporation, C.C.A. 6, 107 
P.2d 92. 

N.Y.—New York State Labor Rela¬ 
tions Board V. Select Operating 
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Corporation, 49 N.Y.S.2d 294, 183 
Misc. 480, revorsed on other 
grounds 55 N.Y.S.2d 117, 269 App. 
Div. 766, affirmed 65 N.E.2d 329',, 
295 N.Y. 684. 

Utah.—Building Service Employees’ 
Local No. 59 v. Newhouse Realty 
Co., 95 P.2d 507, 97 Utah 662. 
Purpose of provisian was to free 
board from compulsion of technical 
rules.—Consolidated Edison Co. of 
New York v. N. L. R. B., 69 S.Ct. 
206, 305 U.S. 197, 83 L.Ed. 126—N. 
L. R. B. v. Sun Tcnt-Lu('bbert Co., 
C.C.A.9, 151 P.2d 483, opinion sup- 
plemented 154 P.2d 108, certiorari 
denied Merchants Ass'n of Los An- 
geles V. N. L. R. B., 67 S.Ct.44, 329 
U.S. 714, 91 L.Ed. -. 

26. U.S.—N. L. R. B. v. Service 
Wood Heel Co., C.C.A.l, 124 P.2d 
470. 

23. U.S.—N. L. R. B. v. Union Pa- 
cifle Stages, C.C.A.9, 99 P.2d 163— 
N. L. R. B. V. Bell 011 & Gas Co., 
C.C.A.5, 98 P.2d 870. 

27. Mass.—Boott Mills v. Board of 
Conciliation and Arbitration, 40 N. 
E.2d 870, 311 Mass. 223. 

23. U.S.—N. L. R. B. v. Piqua Muni- 

sing Wood Products Co., C.C.A.6, 
109 P.2d 562. 

Where employer during strlke 
abandoued. one plaat and opened new 
piant in another city, fact that rea- 
sons for not taking some of its 
workmen to that city lies exclusive- 
ly within its own knowledge raises. 
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iite;29 and thc act does not establish a presump- 
tion that employees are always to be deemed to be 
aiding a violation of the act if they prefer no or- 
ganization and decline to_ create one.^O Preference 
by employees for, and their selection of, an unaffili- 
ated as against a nationally affiliated organization 
raises no presumption that this preference was co- 
erced or purchased by the employer.si 

Where there is a legitimate cause for an em- 
ployee’s discharge there can be no presumption that 
the discharge was illegal.32 The unexplained hiring 
of inexperienced nonunion employees in preference 
to Union employees active in union affairs is suffi¬ 
cient to create a reasonable inference of discrimina- 
tion.33 

Where a majority of employees has selected a bar- 
gaining agent, until such employees take action to 
express a new choice it will be presumed that the au- 
thority of the bargaining agent continues^^ for a 
reasonable time;25 but, where employees have put 


an express time lim.it on the authority of their bar¬ 
gaining agent, the agent’s authority cannot be pre¬ 
sumed to continue beyond the time limited.^® Where 
an employer has improperly refused to bargain with 
the authorized labor organization, it may reasonably 
be assumed that any diminution in the membership 
of the labor organization was due to the employen®'^ 
A mere witness is not presumed to know the con- 
tents of the pleadings or prayers of the Htigants.^^ 

Under the Railway Labor Act, 45 U.S.C.A. §151 
et seq, in the absence of any special agreement oth- 
erwise, every railway employment may be presumed 
to be on the basis of the collective agreement and 
to adopt its terms.39 

Burden of proof. In proceedings to prevent un- 
fair labor practices under the National Labor Re- 
lations Act, 29 U.S.G.A. § 151 et seqj and similar 
state statutes, the burden of proof is on the one al- 
leging violation of the statute to prove that unfair 
labor practices have been committed.^O Thus it is 


presumption against employer on 
question whether it would have of- 
fered jobs in new piant if there had 
been no strike, although the burden 
remains on board in proceeding to 
compel reinstatement.—N. L. R. B. 
V. Remington Rand, C.C.A.2, 94 F.2d 
862, certiorari denled Remington 
Rand v. N. L. R. B., 68 S.Ct 1046, 
804 U.S. 576, 82 L.Ed. 1640, rehear- 
ing denied Remington Rand v. U. S., 
68 S.Ct. 1054, 304 U.S. 690, 82 L.Ed. 
1549, certiorari denied Central Exec- 
utive Council of Remington Rand 
Employos’ Ass’ns v. N. L. R. B., 58 
S.Ct. 1061, 304 U.S. 585, 82 L.Ed. 1546. 

29. U.S.-—N. L. R. B. v. Union Mfg. 

Co., C.C.A.5, 124 F.2d 332. 

Mere fiUag of chargee creates no 
presumption of commission of unfair 
labor practices.—Boeing Airplane Co. 
V. N. L. R. B., C.C.A.10, 140 F.2d 
423. 

Board must obseorve tradltional 
rule against presumption of liability 
or bad faith.—Boeing Airplane Co., 
Wichita Division, v. N. L. R. B., su¬ 
pra. 

Statute does not abolish for em^ 
ployers presumption that private 
transactions have been fair and reg- 
ular, or the principle in favor of in- 
tegrity of conduct.—N. L. R. B. v. 
Sterling Electric Motors, C.C.A.9, 109 
F.2d 194, affirmed 112 F.2d 63, set 
aside 114 F.2d 738, motion denied Ex 
parte N. L. R. B., 61 S.Ct. 67, 311 
U.S. 617, 85 L.Ed. 391, certiorari 
dismissed K. L. R. B. v. Sterling 
Elee. Motors, 61 S.Ct. 69, 311 U.S. 
722, 85 L.Ed. 471. 

30. U.S.—N. L. R. B. V. Sterling 

Electric Motors, supra. 

31. U.S.—Southern Ass’n of Bell 


Telephone Employees v. N. L. R. 

B. , C.C.A.5, 129 F.2d 410, reversed 
on other grounds 63 S.Ct. 905, 319 

U. S. 50, 87 L.Ed. 1250—Magnolia 
Petroleum Co, v. N. L. R. B., C.C. 
A.5, 112 F.2d 545. 

32. U.S.—N. L. R. B. v. Montgomery 
Ward & Co., C.C.A.8, 157 F.2d 486. 

33. U.S.—Reliance Mfg. Co. v. N. 
L. R. B„ C.O.A.7, 125 P.2d 311. 

34. U.S.—N. L. R. B. v. Harris- 
Woodson Co., C.C.A.4, 162 F.2d 97— 
Colorado Fuel & Iron Corporation 

V. N. L. R. B., C.C.A.10, 121 F.2d 
165—Oughton v. N. L. R. B., C.C.A. 
3, 118 F.2d 486, certiorari denied 
62 S.Ct. 485, 315 U.S. 797, 86 L.Ed. 
1198, and Gibbs v. N. L. R. B., 62 
S.Ct. 485, 315 U.S. 797, 86 L.Ed. 
1198—N. L. R. B. V. Whittier Mills 
Co'., C.C.A.5, 111 F,2d 474—N. L. 
R. B. V. Highland Park Mfg. Co., 

C. C.A.4, 110 F.2d 632—N. L. R. B. 
V. Biles-Coleman Lumber Co., C. 
C.A.9, 96 P.2d 197. 

Selection prior to enactment of stat¬ 
ute 

U.S.—N. L. R. B. V. Carlisle Lum¬ 
ber Co., C.C.A.9, 94 F.2d 138, cer¬ 
tiorari denied Carlisle Lumber Co. 
V. N*. L. R. B., 68 S.Ct. 1045, 304 
U.S. 575, 82 L.Ed. 1539. 

35. U.S.—Stewart Die Casting Cor¬ 
poration V. N. L. R, B., C.C.A.7, 114 
P,2d 849, certiorari denied 61 S.Ct. 
449, 312 U.S. 680, 85 L.Ed. 1119. 

Between hearing and decision 
Where it was stipulated that ma¬ 
jority of employees was affiliated 
with certain union, presumption ex- 
isted that majority continued until 
board liad opportunity to make its 
decision.—^International Ass’n of 

Machinists, Tool and Die Makers 
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Lodge No. 35, v. N. L. R. B., 110 F. 
2d 29, 71 App.D.C. 175, affirmed 61 
S.Ct. 83, 311 U.S. 72, 85 L.Ed. 50, 
rehearing denied 61 S.Ct. 314, 311 U. 
S. 729, 86 L.Ed. 474. 

Buring strike 

Where union represented a large 
majority of employees when strike 
was called, presunTpfively at least, 
its status as collective bargaining 
agent continued during period of 
strike.—International Ass'n of 
Brldge, Structural & Ornamental 
Iron Workers v. Pauly Jail Bldg. Co., 
C.C.A.MO., 118 F.2d 615. 

Three years 

Presumption that union continued 
to represent a majority of employees 
would not continue for as long as 
three years particularly in face of 
an assertion and offer of proof to 
the contrary.—Stewart Die Casting 
Corporation v. N. L. R. B., C.C.A.7, 
114 F.2d 849, certiorari denied 61 S. 
Ct. 449, 312 U.S, 680, 85 L.Ed. 1119. 
30. U.S.—N. L. R. B. V. Acme Air 

Appliance Co., C.C.A.2, 117 P.2d 
417. 

37. U.S.—Colorado Fuel <& Iron Cor- 
. poration v, N. L., R. B., C.C.A.10, 

121 F.2d 165. 

38. ’ U.S.—N. L. R. B. v. Cowell Port- 
land Cernent Co., C.C.A.9, 108 F. 

. 2d 198. 

39. U.S.—Railway Express Agency 
V. Order of Railroad Telegraphers, 
C.C.A.Ga., 137 F.2d 46, reversed on 
other grounds 64 S.Ct. 582, 321 U. 
'S. 342, 88 L.Ed. 788—Illinois Cent. 
R. Co. V. Moore, C.C.A.5, 112 F. 
2d 959. 

40. U.S.—Boeing Airplane Co., Wich¬ 
ita Division, C.C.A.10, v. N. L. R. 
B., 140 P.2d 423—Texarkana Bus 
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incumbent on the one so alleging to prove interfer- 
ence, restraint, or coercion by an employer of em- 
ployees in the exercise of rights guaranteed by the 
statutes^^ or domination or interference by an em¬ 
ployer with the formation or admimstration of any 
labor organization.42 Where the employer formerly 
dominated a union he has the burden of establishing 
that the consequences of his domination have been 

fully dissipated.^3 

The burden of piroof is not on the employer, but 
rather on the person who asserts the fact, to prove 
that an employee was discharged in violation of the 
statutes because of participation in union activi- 
titsM Where the employer shows that he was jus- 
tified in discharging an employee, the burden is on 
the employee to show that the dismissal was for 
union activity;^^ where the employer^s explanation 


of the motivating cause of the discharge of an em¬ 
ployee is reasonable, the burden is on the board tO' 
establish the falsity of the explanation and that the 
motivating reason was union affiliation.*^® Where 
there is substantial evidence to indicate that an em¬ 
ployee was discharged because of his union activi- 
ties, a very definite burden is imposed on the em¬ 
ployer to prove the existence of a reason, not within 
the prohibitions of the act, sufficient in itself to jus- 
tify the discharge.^7 An inference of discriminatory 
discharge, unless destroyed and refuted, leaves it up 
to the employer to give an adequate explanation.4s 
Where the employer claims that the discharge was 
justified because of a closed-shop agreement, the em¬ 
ployer has the burden of proving the closed-shop 
agreement.^^S 

Where a refusal to bargain is one of the causes 


Co. V. N. L. B. B., C.C.A., 119 P. 
2d 480—N. L. B. B. v. Illinois Tool 
Works, C.C.A., 119 F.2d 356—Mag- 
nolia Petroleum Co. v. N. L. R. B., 
C.C.A.5, 112 P.2d 546. 

KT.Y.—Stork Restaurant v. Boland, 
26 N.E.2d 247, 282 N.T. 256—New 
York State Labor Relations Board 
V, Select Operating Corporation, 49 
N.Y.S.2d 294, 183 Misc. 480, re- 
versed on other grounds 66 N.Y.S. 
2d 117, 269 App.Div. 766, affirmed 
65 N.E.2d 329, 295 N.Y. 684—Tri- 
boro Coach Corporation v. New 
York State Labor Relations Board, 
22 N.Y.S.2d 1013, affirmed 27 N.Y. 
S.2d 83, 261 App.Div. 636, affirmed 
36 N.E.2d 315, 286 N.Y. 314, 144 
A.L.R. 410, 39 N.E.2d 276, 287 N. 
Y. 647, 144 A.L.R. 410. 

Pa.—Petition of Union Trust Co. of 
Pittsburgh, 20 A.2d 779, 342 Pa. 
456. 

In its eapaclty as accuser national 
board has burdens and obligations 
of proof as any other litigant who 
takes the affirmative, and must prove 
its charge.—Southern Ass'n of Bell 
Telephone Employees v. N. L. R. B., 
C.C.A.5, 129 P.2d 410, reversed on 
other grounds 63 S.Ct. 905, 319 U. 
S. 50, 87 L.Ed. 1250—N. L. R. B. v. 
Biverside Mfg. Co., C.C.A.5, 119 F. 

2a 302. 

41. U.S.—N. L. R.' B. v. Express 
Pub. Co., C.C.A.5, 111 F.2d 688, re¬ 
versed on other grounds 61 S.Ct. 
693, 312 U.S. 426, 85 L.Ed. 930. 

42. U.S.—Cupples Co. Manufactur- 
ers V. N. L. R. B., C.C.A.8, 106 F. 
2d 100—N. L. R. B. v. A. S. AbelL 
Co., C.C.A.4, 97 F.2d 961. 

Where employer States lais prefer- 

ence for representative of employees, 
it has been held that burden remains 
on him to show that by his activity 
he has in no way exercised any 
form of coercion or domination or in- 
sinuated possibility of reprisal 


against employees in case of deci- 
sion contrary to his thoughts.—In 
re McGarvey, Pa.Com.Pl., 26 Erie Co. 
119. 

43. U.S.—Sperry Gyroscope Co. v. 
N. L. R. B., C.C.A.2, 129 F.2d 922. 

44. U.S.—N. L. R. B. v. Reynolds 
Intern. Pen Co., C.C.A.7, 162 P.2d 
680—N. L. R. B. V. Alco Feed 
Mills, C.C.A.5, 133 P.2d 419—In- 
terlake Iron Corporation v. N. L. 
R. B., C.C.A.7, 131 P.2d 129—Stone- 
wall Cotton Mills v. N. L. R. B., 
C.C.A.5, 129 F.2d 629, certiorari 
denied 63 S.Ct. 72, 317 U.S. 667, 87 
L.Ed. 630—Hazcl-Atlas Glass Co. 
V. N. L. R. B., C.C.A.4, 127 P.2d 
109—American Smelting & Refin- 
ing Co. V. N. L. R. B., C.C.A., 126 
P.2d 680—N. L. R. B. v. Union 
Mfg. Co„ C.C.A.5, 124 P.2d 332— 
N. L. R. B. V. Vinccnnes Steel Cor¬ 
poration, 117 P.2d 169—Independ- 
ent Union of Gear Workers v. N. 
L. R. B., C.C.A.7, 114 F.2d 611, re¬ 
versed on other grounds N. L. R. 
B. V. Independent Union of Gear 
Workers, 61 S.Ct. 318, 311 U.S. 620, 
85 L.Ed. 394—Foote Bros. Gear & 
Machine Corporation v. N. L. R. B., 
114 F.2d 611, reversed on other 
grounds N. L. R. B. v. Foote Bros. 
Gear Sc Machine Corporation, 61 S. 
Ct. 318, 311 U.S. 620, 86 L.Ed. 394, 
mandate conformed to Foote Bros. 
Gear & Machine Corporation v. N. 
L. R. B., 121 F.2d 802—N. L. R. B. 
V. Goshen Rubber & Manufactur- 
ing Co., C.C.A.7, 110 F.2d 432. 

Pa.—Pennsylvania Labor Relations 
Board v. Kaufmann Department 
Stores, 29 A.2d 90, 345 Pa. 398. 
Attitude of employer after pasaage 
of statute 

Decision of board as ground for 
ordering reinstatement of discharged 
employees, that no affirmative rea¬ 
son was found for believing that 
employer’s attitude toward unioniza- 
tion had changed after effective date 
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of labor relations act, improporly 
placed on employer burden of pro- 
ducing affirmative proof that its atli- 
tude had changed.—New York State 
Labor Relations Board v. Frank G. 
Shattuck Co., 20 N.Y.S.2d 949, 260 
App.Div. 315. 

45, Pa.—Pennsylvania Labor Rela¬ 
tions Board v. Metropolitan Life 
Ins. Co., 48 Pa.Dist. & Co. 340. 
Wis.—Blum Bros. Box Co. v. Wis- 
consln Labor Relations Board, 282 
N.W. 98, 229 Wis. 615. 

48. U.S.—Novada Consol. Copper 
Corporation v. N. L. R. B., C.C.A. 
10, 122 P.2d 587, reversed on oth¬ 
er grounds 62 S.Ct. 960, 310 U.S. 
106, 86 L.Ed. 1305—N. L. R. B. v. 
Entwistle Mfg. Co., C.C.A.4, 120 
F.2d 632—Martel Milia Corporation 
V. N. L. R. B., O.G.A.4, 114 P.2d 
624. 

Employer need uot justlfy his fail- 
ure to reiustate employee on some 
ground other than union activity un- 
lil it is shown that such employee 
was refused reinstatement for that 
reason.—N. L. R. B. v. Ohio Calcium 
Co., C.C.A.6, 133 F.2d 721. 

47. U.S.—N. L, R. B. v. Entwistle 
Mfg. Co., C.C.A.4, 120 F.2d 532. 

48. U.S.—N. L. R. B. V. Chicago 
Steel Foundry Co., C.C.A.7, 142 F. 
2d 306, 163 A.L.R. 838—Montgom- 
ery Ward & Co. v. N. L. R. B., C.C. 
A.7, 107 F.2d 566. 

49. Or.—Stone Logging «Sc Contract- 
ing Co. V. International Woodwork- 
ers of America, Columbia District 
Council No. 5, 136 P.2d 7'59, 171 
Or. 13. 

Uuder iratioual Xiabor Relations Act 

Prior to amendment of 1947 to 
National Labor Relations Act, 29 
U.S.C.A. § 158(3), the rule of the 
text applied, and the employer was 
required to show either that a des- 
ignation or selection of the labor 
I organization claimed to have exeeut- 
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'of a strike, the burden rests on the employer, so re- 
fusing to bargain, to show that the strike would have 
taken place even though he had not refused to bar- 
gain.^*^ 

In an action by several employees against the em- 
ployer on a written agreement between such em¬ 
ployees and employer, the burden is on the employer 
to prove a contention that a delegate authorized to 
represent the' employees had authority to alter the 
written contract by an oral agreement.^l 

§ 28(94). Admissibility of Evidence 

Where the statutes so provide, labor relations boards 
In proceedings to prevent unfair labor practices are not 
bound by technical rules concerning the admissibility 
of evidence. 


Where the statutes so provide, in proceedings to 
prevent unfair labor practices the rules of evidence 
prevailing in courts of law or equity are not con- 
trolling, and the boards are not bound by technical 
rules concerning the admissibility of evidence.All 
facts tending to prove or disprove a violation of the 
statute are competent evidence.^s xhe mere admis- 
sion of matter which would be deemed incompetent 
in judicial proceedings does not invalidate the orders 
of the board and under such statutes the boards 
may hear incompetent evidence,including hearsay 

evidence. 5 6 

In proceedings by labor boards to prevent unfair 
labor practices the evidence has been held admissible 
or inadmissible in various cases^? with respect to 


'ed the agreement as an agent to har- 
gain generally for working condi- i 
tions or specifically for a closed shop 
had been made by a majority of 
employees in an appropriate unit of 
employees of the bargaining em¬ 
ployer, or that the employees were 
members of the labor organization 
claimed to have executed the agree¬ 
ment and that the organization was 
so constituted as to be empowered 
to act as such an agent, and that 
it had in its membership a majority 
of the employees in an appropriate 
unit of employees of the bargaining 
employer.—N. L. R. B. v. Mason 
Mfg. Co., C.C.A.9, 126 P.2d 810. 

50. U.S.—N. L. R. B. V. Barrett Co.. 
C.C.A.7, 135 P.2d 959—N. L. R. B. 
V. Stackpole Carbon Co., C.C.A.3, 
105 F.2d 167. 

51. U.S.—Ahlquist v. Alaska-Port- 
land Packers Ass’n, C.C.A.Or., 39 
F.2d 348. 

52. U.S.—Oughton v. N. L. R. B., C. 

C.A.3, ,118 F.2d 486, certiorari 

denied 62 S.Ct. 485, 315 U.S. 797, 
86 L.Ed. 1198, and Gibbs V. N. L. 
R. B., 62 S.Ct. 485, 315 U.S. 797, 
86 L.Ed. 1198—Arts Metals Const. 
Co. V. N. L. R. B., C.C.A.2, 110 F. 
2d 148. 

N.Y.—New York State Labor Rela¬ 
tions Board v. Frank G. Shattuck 
Co., 20 N.Y.S.2d 949, 260 App.DiV. 
315. 

53. U.S.—Jefferson Electric Co. v. 
N. L. R. B., C.O.A.7, 102 P.2d 949. 
CJontroversy was not ripe for deci- 

sion until all competent and material 
evidence proffered had been received 
and considered by board.—Donnelly 
Garment Co. v. N. L. R. B., C.C.A.8, 
123 F.2d 215. 

54. U.S.—^Consolidated Edison Co. 

of New York v. N. L. R. B.. N.Y., 
59 S.Ct. 206, 305 U.S. 197, 83 L.Ed. 
126—^N. L. R. B. v. Sun Tenl-Lueb-1 
bert Co., C.C.A.9, 151 P.2d 483, 

■opinion supplemented 154 P.2d 108, 
eertiorari denied Merchants & 


Manufacturers Ass'n of Los An- 
geles V. N. L. R. B., 67 S.Ct. 44— 
Indianapolis Power & Light Co. v. 
N. L. R. B., C.C.A.7, 122 P.2d 757, 
certiorari denied 62 S.Ct. 633, 315 
U.S. 804, 86 L.Ed. 1204—N. L. R. 

B. V. Griswold Mfg. Co., C.C.A.3, 
106 P.2d 713. 

Utah.—Building Service Employees 
Local No. 59 v. Newhouse Realty 
'Co., 95 P.2d 507, 97 Utah 562. 

55. U.S.—N. L. R. B. v. Washington 
Dehydrated Food Co., C.C.A.9, 118 
P.2d 980—N. L. R. B. v. Bell Oil 
& Gas Co., C.C.A.5, 98 P.2d 870. 

Materiality of evidence 

It has been held, however, that 
such a statute is not intended to lim- 
it the well-known rules relating- to 
the materiality of evidence.—^N. L. 
R. B. V. Illinois Tool Works, C.C.A.7, 
119 F.2d 356. 

Nonlegal evidence miist have sab- 
stantial probative foroe and may not 
be mere opinion, except in fields 
where opinion of experts is proper 
for consideration and person giving 
it is shown to have some special 
knowledge reasonably entitling his 
opinion to some weight.—Folding 
Furniture Works v. Wisconsin La¬ 
bor Relations Board, 285 N.W. 851, 
232 Wis. 170, rehearing denied 286 
N.W. 875, 232 Wis. 170. 

56. U.S.—^N. L. R. B. v. Remington 
Rand, C.C.A.2, 130 F.2d 919—N. L. 
R. B. V. Cities Service Oil Co., C. 

C. A.2. 129 F.2d 933—N. L. R. B. V. 
Service Wood Heel Co., C.C.A.l, 
124 F.2d 470—Consolidated Edison 
Co. of New York v. N. L. R. B., C. 
C.A.2, 95 F.2d 390, modifled on oth- 
er grounds ,59 S.Ct. 206, 305 U.S. 
197, 83 L.Ed. 126. 

N.Y.—^New York State Labor Rela¬ 
tions Board v. Frank G. Shattuck 
Co., 20 N.Y.S.2d 949, 260 App.Div. 
315—New York State Labor Rela¬ 
tions Board v. Select Operating 
Corporation, 49 N.Y.S.2d 294, 183 
Misc, 480, reversed on other 
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grounds '55 N.T.S.2d 117, 269 App. 
Div. 766, affirmed 65 N.E.2d 329, 
29-5 N.Y. 684. 

If hearsay evidence is corrobora, 
tive of other evidence or is otherwise 
of such nature as to have some rea- 
sonable bearing on fact for determi- 
nation, it may be admitted.—Folding 
Furniture Works v. Wisconsin La¬ 
bor Relations Board, 285 N.W. 851, 
232 Wis. 170, rehearing denied 286 
N.W. 875, 232 Wis. 170. 

Rejection of hearsay rests in board’s 
dlscretlon 

B.C.—E. Anthony & Sons v. N. L. R. 
B., App., 163 F.2d 22. 

57. Belief of examiner thi t witness- 
es would commit perjury would not 
have aftected admissibility of their 
evidence.—Donnelly Garment Co. v. 
N. L. R. B., C.C.A.8, 123 P.2d 216. 
Evidence held admissible 

(1) In general.—N. L. R. B. v. 
Reynolds Corp., C.C.A.S, 155 F.2d 679 
—N. L. R. B. V. Pick Mfg. Co., C.C. 
A.7, 135 P.2d 329—N. L. R. B. v. Na¬ 
tional Seal Corporation, C.C.A.2, 127 
P.2d 776—N. L. R. B. v. Superior 
Tanning Co., C.C.A.7, 117 P.2d 881, 
certiorari denied Superior Tanning 
Co. V. N. L. R. B., 61 S.Ct. 834, 313 
U.S. 559, 85 L.Ed. 1520—Art Metals 
Const. Co. V. N. L. R. B., C.C.A.2, 110 
F.2d 148. 

(2) Evidence of bribery.—Applica¬ 
tion of Almroth, 17 N.Y.S.2d 225, 2*58 
App.Div. 378. 

Evidence held inadmissible 

(1) In general.—^Wisconsin Em- 
ployment Relations Board v. Milk 
& Ice Cream Drivers & Dairy Em¬ 
ployees Union, Local No. 226, 299 N. 
W. 31, 238 Wis'. 379, certiorari denied 
Milk & Ice 'Cream Drivers and Dairy 
Employees Union' Local 226 v. Wis¬ 
consin Employment Relations Board, 
62 S.Ct. 1035, 316 U.S. 668, 86 L.Ed. 
1744. 

(2) Testimony concerning past ac- 
I tion of Union.—^N. L. R. B. v. Acme- 
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sucli issues as whether a union was a labor organi- 
zation within the statute/’^^ interference with or re- 
straint or coercion by employers of employees in the 
exercise of rights guaranteed by the act,59 domina- 
tion or interference by the employer with the for- 


mation or administration of any labor organiza- 
tion,60 discrimination by the employer with regard to- 
hire and teniire of employment because of union 
activities,6i including the discharge of employees, 
and the refusal of employers to bargain collectively 


Evans Co., C.O.A.7, 130 P.2d 477, cer¬ 
tiorari denied Acme-Evans Co. v. N. 
L. R. B., 63 S.Ct. 769, 31S U.S. 772, 
87 L.Ed. 1142, rehearing denied 63 S. 
Ct. 8151 , 318 U.S. 802, 87 L.Ed. 116'6. 

(3) Inquiry into employer's aftairs 
which was immaterial and which 
might be used to employer's detri- 
ment,—N. L. R. B. v. Washington 
Dehydrated Food Co., O.C.A.9, 118 P. 
2d 980. 

(4) Testimony of employees that 
they voluntarily revoked authoriza- 
tions of Union, where unfair labor 
practices occurred before, and stili 
existed when, the revocations were 
executed.—N. L. R. B. v. New Era 
Die Co., C.O.A.3, 118 P.2d 500. 
Receipt of documents v/lthout au- 

theuticatlou. 

Statutory provision that rules of 
evidence prevaillng in courts of law 
or equity shall not be conlrolling 
permits receipt of letters and docu- 
ments without authenticalion.— 
Polding Purniture Works v. Wiscon- 
sin Labor Relations Board, 285 N.W. 
851, 232 Wis. 170, rehearing denied 
286 N.W. 876, 232 Wis. 170. 

Testlmony with respect to what 
employer did and what he said was 
admissible, but admission of testi- 
mony with respect to employer’s in- 
tent in so doing or saying was im- 
proper.—Polding Purniture Works v. 
Wisconsin Labor Relations Board, 
supra. 

Coples of documents subpoenaed 

Where witness producing copios of 
documents pursuant to subpcena for 
production of c-ertain documents of 
labor union in hearing before board 
stated he did not know where origi- 
nals were, the absence of originals 
was sufficiently accounted for to 
warrant admission of copies.—Berk¬ 
shire Knitting Mills v. N. L. R. B., 
C.C.A.3, 139 P.2d 134, certiorari de¬ 
nied 64 S.Ct. 1158, 322 U.S. 747, 88 
L.Ed. 1579. 

58. Alleged criminai actlvlty of la¬ 
bor mjlon which flled charges against 
employer was material on question 
whether union was a labor organiza- 
tion.—^N. L. R. B. v. Indiana & Mich- 
igan Electric Co., C.C.A.6, 124 P.2d 
50, affirmed 63 S.Ot. '394, 318 U.S. 
9, 87 L.Ed. 579. 

58. U.S.-—N. L. R.. B. v. Bird Mach. 

Co., C.C.A.1, 161 P.2d 689. 

Evidence held admissible 

U.S.—May Dept. Stores Co. v. N. L. 

R. B., 66 S.Ct. 203, 326 U.S. 376. 90 

L.Ed. 145, rehearing denied 66 S. 

Ct. 468, 326 U.S, 811, 9.0 L.Ed. 495. 


Evidence held inadmlssible 

D.C.—E. Anthony & Sons v. N. L. 

R. B., App.D.C., 163 P.2d 22—Beth- 
lehem Steel Co. v. N. L. R. B., 120 
P.2d 641, 74 App.D.C. 62. 

Statement of company's policy on 
bulletin board 

In proceeding on charges of unfair 
labor practices, statement of policy 
which appeared on employer's bulle- 
tm board on date wl^en union which 
filed charges had majority in appro- 
priate unit was relevant and mate¬ 
rial and admissible as bearing on 
employer's attitude, even though it 
may have been an exercise of em- 
p]oyer’s constitutional right of free 
speech.—^N. L. R. B. v. Chicago Ap¬ 
paratus Oo., C.C.A.7, 116 P.2d 7'53. 

60, U.S.—^Wallace Corporation v. N. 
L. R. B., 65 S.Ct. 238, 323 U.S. 248, 
89 L.Ed. 216, rehearing denied 65 

S. Ct. 682, 324 U.S. 886, 89 L.Ed. 
1435—Richwood Clothespin & Dish 
Worker’s Union v. N. L. R. B., 65 
S.Ct. 238, 323 U.S. 248, 89 L.Ed. 216 
—Donnelly Garment Co. v. N. L. 
R. B., C.O.A.8, 123 F.2d 215—Hum- 
ble Oil & Refining Co. v. N. L. R. 
B., C.C.A.5, 113 P.2d 85. 

Expressious of opinion by employ¬ 
er concerning xinions are competent 
evidence if they destroy employer's 
neutrality with respect lo unions.— 
Valley Mould & Iron Corporation v. 
N. L. R. B., C.C.A.7, 116 P.'2d 760, 
certiorari denied 61 S.Ct. 1114, 313 
U.S. 590, 85 L.Ed. 1546. 

Circular distributed by employer 
to employees, and which set out 
rights of employees to organize in- 
dependent union, afflliate with na- 
tional organi-zation, or be free from 
joining any union, was admissible on 
question of domination by employ¬ 
er of inside labor organization.—N. 
L. R. B. V. Blossom Products Cor¬ 
poration, O.C.A,3, 121 P.2d 260. 

Alleged statemeut by orgauizers 
expressing hostility to certain na- 
tlonal labor union was Immaterial.— 
A. E. Staley Mfg. Co. v. N. L. R. B., 
C.C.A.7, 117 P.2d 868. 

Ziimitatlou as to time of occurreuoe 
of acts 

Board was not guilty of discrim- 
inatory treatment because evidence 
of company coercion in 1935’ was 
admitted as bearing on independence 
of new company union in 1937, 
whereas, on issue of influence of out- 
side union's violence in formatlon of 
1937 company union, board drew line 
at events six months prior thereto.—- 
N. L. R. B. V. Donnelly Garment Co., 


67 S.Ct. 7'56, 330 U.S. 219, 91 L.Ed. 


61. Employer’s persouuel records 
were relevant evidence.—Montgom- 
ery Ward & Co. v. N. L. R. B., C.C.A. 
7, 107 F.2d 655. 

69. Evidence held admissible 
U.S.—N. L. R. B. V. Waterman S. S. 
Corporation, 60 S.Ct. 493, 309 U.S. 
206, 84 L.Ed. 704, rehearing de¬ 
nied 60 S.Ct. 611, 309 U.S. 696, 84 
L.Ed. 1036—N. L. R. B. v. Reyn¬ 
olds Corp., C.C.A.5, 165 P.2d 679— 
N. L. R, B, V. Laisler-Kauffmann 
Aircraft Corporation, C.C.A.8, 144 
F.2d 9—Peninsular & Occidental S. 
S. Co. V. N. L. R. B., C.C.A.5, 98 
F.2d 411, certiorari denied N. L. 

R. B. V. Peninsular & Occidental S. 

S. Co., 69 S.Ct. 248, 305 U.S. 653, 
83 L.Ed. 423—^^Clovor Fork Coal Co. 
V. N. L. R. B., C.C.A.6, 97 P.2d 331. 

Evidence held Inadmlssible 
U.S.—Tyne Co. v. N. L. R. B., C.C. 
A.7, 125 P.2d 832—N. L. R. B. v. 
Vincennes Steel Corporation, C.C.A. 
7, 117 F.2d 160. 

Statements and actlons of foremen^ 
inspectors, etc. 

(1) Evidence of supervisory em- 
ployee’s statement that if discharg- 
ed employee “had stayed out of the 
union he would have been working 
today" was admissible.—N. L. R. B. 
v. Entwistle Mfg. Co., C.C.A.4, 120 
F,2d 532. 

(2) Testimony as to opinion of 
6 mployer's forcman regarding reason 
for discharge of certain employees 
was 'not relevant where foreman 
had nothing to do with discharge.— 
N. L. R. B. V. Tex-O-Kan Flour Mills 
Co., C.C.A.5, 122 P.2d 433. 

(3) Board properly considered tes¬ 
timony concerning statements and 
actions of inspectors, foremen, and 
subforemen, including attempLs to 
induce employees to join company 
union and threats that they would 
be discharged if they did not cease 
their activity in the other union.— 
N. L. R. B. V. Walworth Co., C.C.A.7, 
124 P.2d 816. 

(4) Testimony with respect to 
what employer^s sons had said as to 
employer's ability to increase wages 
was improperly admitted in absence 
of showing that sons knew anything 
about the matter.—Polding Purni¬ 
ture Works V. Wisconsin Labor Re¬ 
lations Board, 285 N.W. 851, 232 Wis. 
170, rehearing denied 286 N.W. 875, 
232 Wis. 170. 
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with their employees^ representatives.63 The atti- 
tude of the employer toward unions and the history 
of labor relations at the employer’s piant are rele¬ 
vant circumstances to be considered by the board in 
ascertaining the existence of unfair labor practic- 
es.®4 Testimony rclating to the arrest of a witness 
is inadmissible for impeachment purposes in the ab- 
sence of a showing of a conviction on the charges.®^ 
Actions for breach of union contract. In actions 
by an employee against the employer for breach of 
a union contract the general rules governing the ad- 
missibility of evidence in civil actions ordinarily are 
applicable.®® ■ 

§ 28(95). Weight and Sufficiency of Evi¬ 
dence 

The statutory relaxation of the striet rules of evi¬ 
dence in proceedings before labor relations boards does 
not justify orders by the boards without a basis In 
evidence having rational probative force. 


Statutes providing that the rules of evidence pre- 
vailing in courts of law or equity shall not be con- 
trolling do not justify orders by labor relations 
boards without a basis in evidence having rational 
probative force,and, as considered infra § 28 
(136), the findings of the boards as to the facts are 
not binding on the courts on review unless they are 
supported by substantial or credible evidence. The 
relaxation of the striet rules pertaining to the admis- 
sion of evidence does not limit the well-known rules 
relating to the weight of evidence it does not 
permit the boards arbitrarily to substitute surmise, 
suspicion, rumor, gossip, or guess for proof.®^ The 
statutory power given to the board to decide the 
facts does not authorize it to ignore conceded, un- 
disputed, or established material facts. 

Circumstantial, as well as direct, evidence may be 
relied on.*^! The board may draw inferences from 


63. U.S.—N. L. R. B. v. Burke 
Mach. Tool Co., C.C.A.6, 133 F.2d 
618. 

Evidence of employees’ electiou to 
determlne collective ‘barg'aining' 
agrenoy and agreement between em¬ 
ployer and Union for such election 
und-er National Labor Relations Act 
is competent at hearing on charge in 
complalnt pending before national 
labor relations board that employer 
refused to bargain with union as 
such agency.—Surpass Leather Co. 
V. Winters, D.C.N.Y., 23 F.Supp. 776. 

Testimony of chief economist for 
board, as an expert on subject of 
process of collective bargaining, was 
not objectionable.—N. L. R. B. v. 
Griswold Mfg. Co., O.C.A.3, 106 P.2d 
713. 

64. U.S.—N. L. R. B. v. Link-Belt 
Co., 61 S.Ct. 358, 311 U.S. 684, 85 
L.Ed. 368—-N. L. R. B. v. Inde- 
pendent Union of Craftsmen, 61 
S.Ct. 358, 311 U.S. 584, 85 L.Ed. 368 
—N. L. R. B. v. Collins & Aikman 
'Corp., C.C.A.4, 146 P.2d 454—N. L. 
R. B. V. Trojan Powder Co., C.C.A. 
3, 135 P.2d 337, certiorari denied 
Trojan Powder Co. v. N. L, R. B., 
64 S.Ct. 76, 320 U.S. 768, 88 L.Ed. 
458, rehearing denied 64 S.Ct. 194, 
320 U.S. 813, 88 L.Ed. 491—Marlin- 
Rockwell Coi'Poration v. N. L. R. 
B., C.C.A.2, 133 F.2d 258. 

Frior to enactment of act 

(1) History of labor relations at 
employer's piant prior to enact¬ 
ment of act was material evidence.— 
Berkshire Knitting Mills v. N. L. 
R. B., C.C.A.3, 139 P.2d 134, certio¬ 
rari denied 64 S.Ct. 1158, 322 U.S. 
747, 88 L.Ed. 1579—N. L. R. B. V. 
McLain Fire Brick Co., C.C.A.3, 128 
F.2d 393. 

(2) Hostility to outside unions 


prior to enactment of statute and 
preference for a company union un¬ 
less later unequivocally repudiated 
was considered in determining 
whether employer has been guilty of 
unfair labor practices.—^Atlas Under- 
wear Co. v. N. L. R‘. B., C.C.A. 6, 116 
F.2d 1020. 

Evidence of ttnfair practices occur- 
ring prior to posting of notlces by 
employer in compliance with order 
of board was admissible in subse- 
quent proceeding.—N. L. R. B. v. 
Kohen-Ligon-Folz, Inc., C.C.A.6, 128 
F.2d 602. 

65. U.S.—N. L. R. B. V. Laister- 
Kauffmann Aircraft Corporation, 
C.C.A.8, 144 F.2d 9. 

66. Discharge of employee 

(1) In discharged engineman's ac- 
tion against railroad, working agree¬ 
ment between Brotherhood of Loco- 
motive Firemen and Enginemen and 
the Union Terminal was admissible 
where such agreement was adopted 
as working agreement between de¬ 
fendant and its enginemen.—Lyons 
V. St. Joseph Belt Ry. Co„ Mo.App., 
84 S.W.2d 933, certiorari quashed, 
Sup., State ex rei. St. Joseph Belt 
Ry. Co. V. Shain, 108 S.W.2d 351. 

(2) In action by railroad switch- 
man against permanent trustees for 
railroad, appointed by federal court 
pursuant to bankruptcy proceedings, 
for wrongful discharge contrary to 
labor union contract, evidence of 
earnings of other switchmen, junior 
in seniority to plaintiif, was admissi¬ 
ble.—^Ward v. Kurn, 132 S.‘W'.2d 245, 
234 Mo.App. 241. 

67. U.S.—Consolidated Edison Co. 
of New York v. N. L. R. B., N.Y., 
59 S.Ct. 206, 305 U.S. 197, 83 L. 
Ed. 126—Indianapolis Power & 
Light Co. V. N. L. R. B., C.C.A.7, 
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122 P.2d 757, certiorari denied 62 
S.Ct. 633, 315 U.S. 804, 86 L.Ed. 
1204—N. L. R. B. V. Boss Mfg. Co., 
C.C.A.T, 107 P.2d 574. 

N.Y.—New York State Labor Rela¬ 
tions Board v. Fraiik G. Shattuck 
Co., 20 N.Y.S.j’--’ 949, 260 App.Div. 
315. 

Utah.—Building Service Employees 
Local No. 59 v. Newhouse Realty 
Co., 95 P.2d 507, 97 Utah 562. ' 

68 . U.S.—N. L. R. B. v. Illinois 
Tool Works, C.C.A.7, 119 P.2d 856. 
66 . U.S.—N. L. R. B. v. Draper Cor¬ 
poration, C.C.A.4, 145 P.2d 199, 156 

A. L.R. 989—^Cudahy Packing Co. 
V. N. L. R. B., C.C.A., 116 P.2d 367. 

N.Y.—New York State Labor Rela¬ 
tions Board v. Frank G. Shattuck 
Co., 20 N.Y.S.2d 949, 260 App.Div. 
315. 

Pa.—Petition of Union Trust Co. of 
Pittsburgh, 20 A.2d 779, 342 Pa. 
456—Lazarus Store v. Pennsylva- 
nia Labor Relations Board, Com. 
Pl., 37 Luz.Leg.Reg. 413—^Hodson 
Motor Co. v. United Automobile 
Workers, Com.Pl., 89, Pittsb.Leg.J. 
241—Pennsylvania Labor Relations 
Board v. American Stores Co., 
Com.Pl., 10 Sch.Reg. 20. 

70. U.S.—^N. L. R. B. V. Thompson 
Products, C.C.A.6, 162 F.2d 287. 

71. U.S.—Piedmont Shirt Co. v. N. 
L. R. B., C.C.A., 138 ,P.2d 738— 
Sperry Gyroscope Co. v. N. L. R. 

B. , C.C.A., 129 P.2d 922—F. W. 
Woolworth Co. v. N. L. R. B., C.C. 
A.2, 121 F.2d 658—Plartsell Mills 

' Co. v. N. L. R. B., C.C.A., Ili F.2d 
291. 

N.Y.—Stork Restaurant v. Boland, 
26 N.E.2d 247, 282 N.Y. 256—New 
York State Labor Relations Board 
V. Select Operating Corporation, 49 
N.Y.S.2d 294, 183 Misc. 480, re- 
versed on other grounds 56 N.Y.S. 
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Ihe facts proved,'^^ and the possibility of drawing 
'either of two inferences from the evidence does not 
■prevent the board from drawing one of them.73 
The board may credit its own witnesses to the ex- 
'Ckision of othcrsJ^ wStatements of employers or 
of employees generally can have no rational proba¬ 
tive force as evidence in a procceding before the 
board except when such statements relate directly 
to a factual issue before the board^s There is no 
legal justification for the rejection of the testimony 
of a witness where it is not inherently improbable 
and is substantially supported by other evidence.’^® 

Where the statute provides that the rules of evi- 

2d 117, 269 App.Div. '766, affirmed 
65 N.E,2<a 329, 295 N.T. 684. 

72- U.S.—Canyon Corporation v. N. 

L. B. B., C.C.A., 128 P.2d 953. 

Pa.—Lazarus Store v. Pennsylvania 
Labor Helations Board, Com.Pl., 37 
Luz.L^g.Reg.Rep. 413. 

73. U.S.—N. L. R. B. v. Nevada 
Consol. Copper Corporation, 62 S. 

Ot. 960, 316 U.S. 105, 86 L.Ed. 1305 
—Elastic Stop Nut Production v. 

N. L. R. B., C.CA., 142 F.2d 3 71, 
certiorari denied 65 S.Ct. 65, 323 

U. S. 722, 89 L.Ed. 580—Onan v. N. 

L. R. B., C.C.A., 139 F.2d 728— 

Harp V. N. L. R, B., C.C.Am 138 F. 

U 546—N. L. R. B. v. 

Tent & Awning Co., C.C.A., 138 F. 

2d 410—N. L. R. B. v. Harbison- 
Walker Refractories Co., C.C.A., 

135 F.2d 837—Canyon Corporation 

V. N. L. R. B., C.C.A., 

953—Montgomery Ward & Co. v. 

N. L. R. B., C.C.A.7, 107 F.2d 555. 

74. U.S.—N. L. R. B. v. Bird Mach. 

Co., C.C.A.1, 161 F.2d 589. 

75. U.S.—N. L. R. B. v. Lightner 
Pub. Corporation of Illinois, C.C.A. 

7, 113 F.2d 621. 

76. U.S.— 3Sr. L. R. B. v. Ohio Cal¬ 
cium Co., C.C.A.6, 133 P.2d 721. 

77. Rules of evidence prevailing In 
courts of ecLUity 

Wis.—^Wisconsin Employment Rela- 
tions Board v. Milk & Ice Cream 
Brivers & Dairy Employees Union, 

Local No. 225. 299 N.W. 31, 238 
Wis. 379, certiorari denied Milk 
Ice Cream Drivers and Dairy 
Employees Union Local 22'5 v. 

■Wisconsin Employment Relations 
Board, 62 S.Ct. 1035, 316 U.S. 668, 

86 L.Ed. 1944—Century Building 
Oo. V. Wisconsin Employment Re¬ 
lations Board, 291 N.W. 305, 235 
Wis. 376. 

78. U.S.—^N. L. R. B. v. Automative 
Maintenance Machinery Co., C.C.A. 

7, 62 S.Ct. 608, 315 U.S. 282, 86 
L.Ed. 848—N. L. R. B. v. Rose- 
braugh, C.C.A.9, 154 P.2d '58-N. L. 

R. B. v. New Idea, C.C.A.6. 133 F. 

2d 194—N. L. R. B. v. Good Coal 
Co., 110 P.2d 601, certiorari de- 


dence prevailing in the courts shall be followed, the 
party on whom the burden of proof rests is required 
to sustain such burden by a ciear and satisfactory 
preponderance of the evidence.'^'^ 

The evidence in proceedings before labor relations 
boards, including the National Labor Relations 
Board, to prevent unfair labor practices has been 
held in various cases to be sufficient to sustain the 
order of the board or sufficient or insufficient 
with respect to particular matters,'^9 such as closed 
shop agreements,S0 whether a certain person is an 
cmployerSl or employce,S2 whether an employer is 
engaged in interstate commerce or his activities af- 

ed-shop contracts with Union were 
culmination of unfair labor practic¬ 
es.—Jefferson Electric Oo. v. N. L. 
R. B., C.C.A.7, 102 P.2d 949. 

(2) To establish that labor organ- 
ization had authorlty to make valid 
closed shop agreement.—N. L. R. B. 
V. Mason Mfg. Co., C.C.A.9, 126 P.2d 
810. 

Maiutenauco-of-membership clause 

In proceeding by employer to set 
aside an order of board reinstating 
employees discharged on basis of 
maintenance-of-membership clause 
ih labor union, evidence sustained 
board's determination that no agree¬ 
ment existed between union and em¬ 
ployer from March 14, 1945, to May 
23, 1945.^Colonie Fibre Co. v. N. L. 
R. B., C.C.A.2, 163 F.2d 65. 

81. U.S.—Butler Bros. v. N. L. R. 
B., C.C.A.7, 134 F.2d 981, certiorari 
denied 64 S.Ct. 203, 320 U.S. 789, 
88 L.Ed. 475 and Wasleff v. N. L. 
R. B., 64 S.Ct. 204, 320 U.S. 789, 
88 L.Ed. 476. 

Joint employers 

Evidence that holder of a cOntract 
for the logging of standmg timber 
owned by a lumber company was not 
a free agent In handling the onter- 
prise or in dealing with men em- 
ployed, but in a measure was domi- 
nated by the lumber company, jus- 
tifled finding of board that contractor 
and lumber company were joint em¬ 
ployers as to men employed by con¬ 
tractor.—N. 'L. R. B. V. Long Lake 
Lumber Co., C.C.A.9, 138 F.2d 363. 
Successor Corporation 
U.S.—N. L. R. B. V. Tupelo Garment 
Co., C.C.A.5, 122 F.2d 603. 

82. U.S.—N. L. R. B. v. Cowell 
Portland Cernent Co., C.C.A.9, 148 
F.2d 237, certiorari denied 66 S. 
Ct. 44, 326 U.S. 735, 90 L.Ed. 438 
—N. L. R. B. V. Poultrymen's 
Service Corporation, C.C.A.3, 138 P. 
2d 204. 

Wewsboys 

U.S.—N. L. R. B. v. Hearst Publl- 
cations, 64 S.Ct. 851, 322 U.S. 111, 
88 L.Ed. ir70, rehearing denied N. 
L. R. B. V. Hearst Publications, 64 


Denver 


128 F.2d 


nied Good Coal Co. v. N. L. R. B., | 
60 S.Ct. 978, 310 U.S. 630. 84 L. 
Ed. 1400. 

79. U.S.—N. L. R. B. v. Premo 
Pharmaceutical Laboratories, Inc., 
C.C.A., 136 P.2d 85—N. L. R. B. V. 
Weirton Steel Co., C.C.A.3, 135 P. 
2d 494—^N. L. R. B. v. Newberry 
Lumber & Chemical Oo., C.C.A.6, 
123 P.2d 831—N. L. R. B. v. Blan- 
ton Co.. C.C.A.S. 121 P.2d 564— 
Eagle-Picher Mining & Smelting 
Co. V. N. L. R. B., C.C.A.8, 119 P. 
2d 903—N, L. R. B. v. Somerset 
Shoe Co., C.C.A.1. 111 P.2d 681— 
Kansas City Power & Light Co. v. 
N. L. R. B., C.C.A.8. 111 F.2d 340 
—N. L. R. B. V. Asheville Hosiery 
Co.. C.C.A.4, 108 F.2d 288—Wilson 
& Co. V. N. L. R, B., C.C.A.8, 103 F. 
2d 243—Appalachian Electric Pow¬ 
er Co. V. N. L. R. B., C.C.A.4, 93 
P.2d 985. 

Wis.—ChristofCel v. Wisconsin Em¬ 
ployment Relations Board, 10 N.W. 
2d 197, 243 Wis. 332, certiorari de¬ 
nied 64 S.Ct. 90, 320 U.S. 776, 88 
L.Ed. 466—^Wisconsin Employment 
Relations Board v. Milk & Ice 
Cream Drivers & Dairy Employees 
Union, Local No. 225. 299 N.W. 31, 
238 Wis, 3*79, certiorari denied 
Milk & Ice Cream Drivers & Dairy 
Employees Union Local 225, v. 
Wisconsin Employment Relations 
Board, 62 S.Ct. 1035, 316 U.S. 668. 
86 L.Ed. 1744. 

80 . Evidence held sufficient 

(1) Generally.—N. L. R. B. v. 
Electrio Vacuum Oleaner Co., 62 S. 
Ct. 846, 315 U.S. 685, 86 L.Ed. 1120, 
reversing 120 P.2d 611, rehearing 
denied 62 S.Ct. 1038, 316 U.S. 708, 
86 L.Ed. 1775. 

(2>, To sustain fllnding that closed- 
shop agreement was invalid.—Sperry 
Gyroscope Co. v. N. L. R. B., C.C.A.2, 
129 P.2d 922—N. L. R. B. v. Con¬ 
denser Corporation of America, C. 
C.A.3, 128 F.2d 67—N. L. R. B. v. 
Mason Mfg. Co., C.C.A.9, 126 P.2d 
810. 

Evidence held Insufficient 

(1) To authorize finding that clos- 
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fect interstate commerce so as to come within the 
federal statute,whether a labor dispute had been 
settled,84 whether an organization is a labor organi- 


zation,S5 whether a certain organization was the au- 
thorized representative of the employees®® and 
whether the employer has recognized or refused to 


S.Ot 1148, 2 cases, 322 U.S. '769, 
88 L.Ed. 1595, N. L. R. B. v. Stock- 
holders Pub. Co., 64 S.Ct. 1148, 322 
U.S. 770, 88 L.Ed. 1595 and N. L. 
R. B. V. Times-Mirror Co., '64 S.Ct. 
1149, 322 U.S. 770, 88 L.Ed. 159'5. 
Flant clerks havlng' supervisory du- 
ties 

U.S.—N. L. R. B. V. Swift & Co., 
C.C.A.3, 162 P.2d 575. 

Flant gfuards during* war 
U.S.—N. L. R. B. V. E. C. Atkins & 
Co., 67 S.Ct. 1265, 331 U.S. 398, 91 

L.Ed. -. 

Seamen 

U.S.—Southern S. S. Co. v. N. L. R. 
B., 62 S.Ct. 886, 316 U.S. 31, 86 | 
L.Ed. 1246. j 

Tiff miners warklng* mining* prop- 
erties on royalty basis and haulers 
were employees under evidence.—N. 
L. R. B. V. Blount, C.C.A.9, 131 F.2d 
585, certiorari denied Blount v. N. L. 

R. B., 63 S.Ct. 9915 , 318 U.S. 791, 87 L. 
Ed. 1157. 

83. U.S.—N. L. R. B. V. Cowell 
Portland Cernent Co., C.C.A.9, 148 
P.2d 237, certiorari denied 66 S. 
Ct. 44, 326 U.S. 736, 90 L.Ed. 438. 

Fartioular employers 

(1) Bank and , trust company.— 
Reilly V. Miliis, D.C.D.C., 52 P.Supp. 
172, affirmed 144 P.2d 259, '79 U.S. 
App.D.C. 171, certiorari denied 65 

S. Ct. 1566, 325 U.S. 879, 89 L.Ed. 
199'5. 

(2) Clothing- or garment manufac- 
turer.—N. L. R. B. v. Painblatt, 59 
S.Ct. 668, 306 U.S. 601, 307 U.S. 609, 
83 L.Ed. 1014—N. L. R. B. V. Fried- 
man-Harry Marks Clothing, 57 S.Ct. 
645, 301 U.S. 58, 81 L.Ed. 921, 108 A. 
L.R. 1352. 

(3) Fraternal benefit association. 
—Polish Nat. Alliance of U. S. v. 
N. L. R. B., C.C.A.7, 136 F.2d 175, 
affirmed 64 S.Ct, 1196, 322 U.S. 643, 
88 L.Ed. 1509. 

(4) Newspaper publisher.—^N. L. 
R. B. V. Register Pub. Co., C.C.A.9, 
141 P.2d 156. 

(5) Power company.—Southern 

Colorado Power Co. v. N. L. R. B., 
C.C.A.10, 111 P.2d 639. 

(6) Telephone company.—N. L. R. 
B. V. Central Missouri Telephone 
Co., C.C.A.8, 115 P.2d 563. 

84. U.S.—N. L. R. B. v. Pilzpatrick 
& Weller, C.C.A.2, 138 P.2d 697. 

85. U.S.—N. L. R. B. v. Landis Tool 
Co., C.C.A.3, 145 P.2d 152—N. L. 
R. B. V. Baldwin Locomotive 
Works, C.C,A.3, 128 P.2d 39—N. L. 
R. B. V. Blanton Co., C.C.A.8, 121 
P.2d 564. 


86 . Evidence held snfELoient 

(1) Generally.—^Wilson & Co. v. 
N. L. R. B., C.C.A.8, 162 P.2d 310— 
Elastic Stop Nut Corporation v. N. 
L. R. B., C.aA.8, 142 P.2d 371, certio¬ 
rari denied 65 S.Ct. 55, 323 U.S. 722, 
89 L.Ed. 580—N. L. R. B. v. Ameri¬ 
can Mfg. Co., C.C.A.2, 106 F.2d 61, 
modified on other grounds American 
Mfg. Co. V. N. L. R. B., 60 S.Ct. 612, 
309 U.S. 629, 84 L.Ed. 988. 

(2) To support conclusion that or¬ 
ganization was choice as bargaining 
representative of employees. 

U.S.—N. L. R. B. V. Bradford Dye- 

ing Ass'n, 60 S.Ct. 918, 310 U.S. 
318, 84 L.Ed. 1226—National Lico- 
rice Co. V. N. L. R. B., 60 S.Ct. 
569, 309 U.S. 3'50, 84 L.Ed. 799— 
N. L. R. B. V. Consolidated Mach. 
Corp.. C.C.A.2, 163 P.2d 376—N. 
L. R. B. V. Cowell Portland Ce¬ 
rnent Co., C.C.A.9, 148 P.2d 237, 
certiorari denied 66 S.Ct. 44, 326 

U. S. 735, 90 L.Ed. 438—N. L. R. 

B. V. Pargo Poundry Co., C.C.A., 
141 P.2d 462—N. L. R. B. v. Crown 
Can Co., 'C.C.A.8, 138 P.2d 263, cer¬ 
tiorari denied Crown Can Co. v. 
N. L. R. B., '64 S.Ct. 527, 321 U.S. 
769, 88 L.Ed. 1065—N. L. R. B. v. 
Wm. Tehel Bottling Co., C.C.A.8, 
129 F.2d 250—N. L. R. B. v. Serv¬ 
ice Wood Heel Co., C.C.A.l, 124 
P.2d 470—^N. L. R. B. v. Algoma 
Plywood & Veneer Co., C.C.A.7, 
121 P.2d 602—Texarkana Bus Co. 

V. N. L. R. B., C,C.A.8, 119 P.2d 
480—Oughton v. N. L. R. B., C. 

C. A.3, 118 P.2d 486, certiorari de- 
.nied 62 S.'Ct. 48'5, 315 U.S. 79'7, 86 
L.Ed. 1198, and Gibbs v. N. L. R. 

B. , 62 S.Ct. 485, 31'5 U.S. 79,7, 86 
L.Ed. 1198—^N. L. R. B. v. Chi- 
cago Apparatus Co., C.C.A.7, 116 P. 
2d 7'53—Stewart Die Casting Cor¬ 
poration V, N. L. R. B., 114 P.2d 
849, certiorari denied 61 S.Ct. 449, 
312 U.S. 680, 85 L.Ed. 1119—Con¬ 
tinental Oil Co. ■ V. N. L. R. B., 

C. C.A.10, 113 P.2d 473, case re- 
manded 61 S.Ct. 861, 313 U.S. 212, 
85 L Ed. 1292—N. L. R. B. v. Dahl- 
strom Metallic Door Co., C.C.A.2, 
112 P.2d 75'6—N. L. R. B. v. Som- 
erset Shoe Co., C.C.A.1, 111 F.2d 
681—Hartsell Mills Co. v. N. L. 
R. B., C.C.A.4, 111 F.2d 291—N. 
L. R. B. V. Sunshine Mining Co., 
C.C.A.9, 110 P.2d 780, certiorari 
denied Sunshine Mining Co. v. N. 
L. R. B., 61 S.'Ct. 447, 312 U.S. 
678, 85 L.Ed. 1118, rehearing de¬ 
nied 61 S.Ct. 619, 312 U.S. 713, 8'5 
L.Ed. 1144—N. L. R. B. v. Pidua 
Munising Wood Products Co., C.C. 
A.6, 109 P.2d 652—N. L. R. B. v. 
National Motor Bearing Co., C.C.A. 
9, 105 P.2d 652-N. L. R. B. V. 
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’ Louisville Refining Co., C.C.A.6, 
102 P.2d 678, certiorari denied 
Louisville Refining Co. v. N. L. 
R. B., 60 S.Ct. 81, 308 U.S. 568, 
84 L.Ed. 4'77. 

N.T.—New York State Labor Rela- 
tions Board v. Astoria Casket Co., 
17 N.Y.S.2d 13. 

(3) To sustained finding that Un¬ 
ion with which employer entered in- 
to closed shop agreement did not 
represent majority of employees. 
U.S.—^N. L. R. B. V. Premo Pharma- 
ceutical Laboratories, C.C.A.2, 136 
P.2d 85. 

D.C.—Warehousemen’s Union, Local 
117, International Brotherhood of 
Teamsters, Chauffeurs, Stablemen 
& Helpers of America, Afflliated 
with American Pederation of 'La¬ 
bor V. N. L. R. B., 121 P.2d 84, 74 
App.D.C. 28, certiorari denied 
Warehousemen's Union Local 117, 
International Brotherhood of 
Teamsters, Chauffeurs, Stablemen 
and Helpers of America v. N. L. 
R. B.. 62 S.Ct. 138, 314 U.S. 674, 
86 L.Ed. 539—N. L. R. B. v. Mc¬ 
Kesson & Robbins, 121 P.2d 84, 74 
App.D.C. 28, certiorari denied Mc¬ 
Kesson & Robbins v. N. L. R. B., 
62 S.Ct. 138, 314 U.S. '674, 86 L.Ed. 
539. 

Evidence held Insufflcient 

(1) Generally.—Motor Valve & 
Mfg. Co. V. N. L. R. B., C.C.A.6, 149 
P.2d 247—Jefferson Electric Co. v. 
N. L. R. B., C.C.A.7, 102 P.2d 949. 

(2) To overcome presumption that 
authority of union continued.—N. L. 
R. B. V. Highland Park Mfg. Co., C. 
C.A.4, 110 P.2d 632. 

(3) To sustain finding that certain 
organization was sole representa¬ 
tive of employees. 

U.S.—N. L. R. B. V. Algoma Plywood 
& Veneer Co., C.C.A.7, 121 P.2d 
602. 

Pa.—Petition of St. Marys Sewer 
Pipe Co., 55 Pa.Dist. & Co. 297. 

Inferenoe from testimony of unloxt 
offiolal 

Board in support of finding that 
union other than one with which 
employer entered into closed shop' 
contract was representative of ap- 
propriate bargaining unit could prop- 
erly infer from a union ofRciars tes- 
timony that certain employees had 
designated union as their bargaining 
agent.—^N. L. R. B. v. National Mo¬ 
tor Bearing Co., C.C.A.9, 105 P.2d 
652. 

Application cards for membership 

Where employer challenged three 
of application cards for membership 
in' union on ground that they were 
undated as shown by printed sum- 
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recognize the employee^s authorized representa- 
and whether the unit selected by the board 
to insure to the employees the full benefit of self- 
organization and collective bargaining was an ap- 
propriate.unit.SS 

Railway Labor Act, In various, cases under the 
Railway Labor Act, 45 U.S.C.A. § 151 et seq, the evi- 
dence has been held sufficient or insiifficicnt to sus- 
tain the findings of the National Mcdiation Board 
and the district court^^ and the National Railroad 
Adjustment Board and the district court.90 

Actions for bredch of union contract. In actions 
for breach of a labor union contract the general 
rules governing the weight and sufficiency of evi- 


dence in civil actions ordinarily are applicable^l with 
respect to actions by the employee against the em- 
ployer for wrongful discharge^^ or to compel rein- 
statement^^s or in actions by the employer for breach 
of contract.^^ 

§ 28(96). - Unfair Labor Practices in 

General 

In proceedings before labor relations boards to pre- 
vent unfair labor practices the evidence must be suffi¬ 
cient to sustain the charges made, but such charges 
may be established by circumstantlaU as weft as by 
direct, evidence. 

It has been variously held that charges of unfair 
labor practices filed before labor relations boards 


mary, original exhibit which showed 
dates was controlling.—N. L. R. B. v. 
Piqua Munising Wood Producis Co., 
C.C.A.6, 109 F.2d 552. 

87. Zlvideace lield sufidcieut 

(1) To sustain board’s finding that 
employer has recognized union as 
collective bargaining agency.—N. L. 
R. B. V. Ellis-Klalscher & Co., C. 
C.A.9, 142 F.2d 356. 

(2) To sustain determination that 
employer had failed to recognize 
union, as exclusive representalive of 
the employees.—N. L. R. B. v. Cen- 
tury Projector Corporation, C.C.A.2, 
141 P.2d 488—N. L. R. B. v. Medo 
Photo Supply Corporation, C.C.A.2, 
135 P.2d 279, afflrmed 64 S.Ct. 830, 
321 U.S. 678, 88 L.Ed. 1007—■VVllson 
& Co. V. N L. R. B., C.C.A.8, 115 F. 
2d 759. 

Evidence held, Insufflcient 

To authorize recognition of new 
collective bargaining agent on 
ground that notice of termination of 
contract with rival union had been 
given.—Triboro Coach Corporation v. 
New Tork State Labor Relations 
Board. 22 N.Y.S.2d 1013, afflrmed 27 

N.Y.S.2d 83, 261 App.Div. 636, af¬ 
flrmed 36 N.E.2d 315, 286 N.Y. 314, 
144 A.L.R. 410, motion denied 39 N. 
E.2d 276, 287 N.Y. 647, 144 A.L.R. 
410. 

88. Evidence held sufficient 

(1) To Show that bargaining unit 
designated by board was not appro- 
priate.—Jordan Marsh Co.-v. Labor 
Relations Commission, 56 N.E.2d 
915, 316 Mass. 748. 

(2) To sustain decision of board 
as to appropriate unit for selection 
of collective bargaining representa- 
tive. 

tJ.S.—Pittsburgh Piate Glass Co. v. 
N. L. R. B., 61 S.Ct. 908, 313 U.S. 
146, 85 L.Ed. 1251, rehearing 'de¬ 
nied 61 S.Ct. 1093, 313-U.S. 599. 85 
L.Ed. 1651—Polish Nat. Alliance 
of U. S. V. N. L. R. B., C.C.A.7, 136 
F.2d 175, afflrmed 64 S.Ct 1196,322 
U.S. 643, 88 L.Ed. 1609—N. L. R. 


B. v. Clinton E. Hobbs Co., C.C.A. 
1, 132 F.2d 249—Bethlehem Ship- 
building Corporation Limited v. N. 
L. R. B., C.C.A.1, 114 F.2d 930, cer¬ 
tiorari dismissed Bethlehem Ship- 
building Corporation v. N. L. R. B., 
61 S.Ct 448, 312 U.S. 710, 85 L.Ed. 
1141—N. L. R, B. V. Piqua Munis- 
Ing Wood Products Co., C.C.A.6, 
109 P.2d 552—N. L. R. B. v. Lund, 

O.C.A.8, 103 P.2d 815. 
b.C.—Reilly v. Miliis, 62 F.Supp. 172, 
afflrmed 144 F.2d 269, 79 U.S.App. 
D.C. 171, certiorari denied 65 S.Ct. 
1566, 325 U.S. 879, 80 L.Ed. 1995. 

Single craft 

Evidence authorized findings of 
employment relations board that em¬ 
ployees in employer's tool room, ex- 
perimental tool room, and mainte- 
nance department, except supervis- 
ory employees, firemen, and oilers, 
constituted a single craft entitled to 
determine at an election whether 
they desired to have a separato har- 
gaining unit.—In re International 
Ass’n of Machinists, Lodge No. 1406, 
A. F. L., 23 N.W.2d 489, 249 Wis. 112. 

89. Evidence held sufficient 
D.C.—Switchmen’s Union of North 
America v. National Mediation 
Board, 135 F.2d 785, 77 U.S.App. 
D.C. 264, reversed on other grounds 
64 S.Ct 95, 320' U.S. 297, 88 L.Ed. 
61—Order of Ry. Conductors of 
America v. National Mediation 
Board, 113 F.2d 531, 72 App.D.C. 
299—National Federation of Rail¬ 
way Workors v. National Media¬ 
tion Board, -llO F.2d 529, 71 App. 
D.C. 266, certiorari denied 60 S.Ct 
975, 310 U.S. 628, 84 lAEd. 1399. 

Evidence held insufficlent 
D.C.—National Federation of Rail¬ 
way Workers v. National Media¬ 
tion Board, 110 F.2d '529, 71 App.D. 
O. 266, certiorari denied 60 S.Ct. 
97'5, 310 U.S. 628, 84 L.Ed. 1399. 
Certiflcate of hoaord held prima facie 
evidence 

U.S.—Brotherhood of Railway and 
Steamship Clerks, Freight Han- 
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dlers, Express and Station Em¬ 
ployees V. Nashvillc, C. & St. L. 
Ry. Co., C.C.A.Tenn., 94 F.2d 97. 

90. Evidence held sufficient 

U. S.—Order of Ry. Conductors oP 
America v. Swan, C.C.A.Ill., 152 

P.2d 32'5, afflrmed 67 S.Ct 405, 329 

U. S. 520, 91 L.Ed.-^Williams 

V. Swan, 152 F.2d 325, afflrmed 67 
S.Ct 40'5, 329 U.S. 520, 91 L.Ed. 

-Railway Express Agency v. 

Order of Railroad Telegraphers, C. 

C. A.Ga., 137 P.2d 46, reversed on 
other grounds 64 S.Ct 582, 821 

U. S. 342, 88 L.Ed. 788. 

91. Tex.—Panhandle & S. F. Ry. Co. 

V. Wilson, Civ.App., 65 S.W.2d 216. 

92. Evidence held sufficient 

(1) To justify discharge because 
of violatlon of company rules. 

Ga.—Cowart v. Atlanta, Birmingham 
& Coast R. Co., 14 S.E.2d 215, 64 
Ga.App. 779. 

Tex.—Swilley v. Galvcston, H. & S. 
A. Ry. Co., Civ.App., 96 S.W.2d 
105, error dismissed—Robertson v. 
Panhandle & S. F. Ry. Co., Civ. 
App., 77 S.W.2d 1078, error dis¬ 
missed. 

(2) To Show that plaintifC had not 
surrendered seniority rights. —Clay 

V. Louisville & N. R. Co., 71 S.W.2d 
617, 254 Ky. 271. 

Evidence held insufficient 
Minn.—Neid v. Tassie's Bakery, 17 
N.W.2d 357, 219 Minn. 272. 

N.Y.—Kadish v. New York Evening 
Journal, 67 N.Y.S.2d 435. 

Tex.—Panhandle & S. F. Ry. Co. v. 
Wilson, Civ.App., 55 S.W.2d 216. 

93. Ky.—Louisville & N. R. Co. v. 
Wells, 160 S.W.2d 16, 289 Ky. 700. 

N.J.—Brotherhood of R. Trainmen v. 
Hili Bus Co., ■ 44 A.2d 904, 137 
N.J.Ea. 408. 

N.Y.—0’Brien v. Papas, 49 N.Y.S.2d 
521. 

94 . U.S.—^American-Hawailan S. S. 
Co. V. Sailors Union of the Pacific,, 

D. C.Cal.,^ 37 
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must be proved by a fair.preponderance of the evi- 
'dence,^5 by substantial evidence,S6 or by substantial 
^nd credible evidence.9'^ The evidence must be suf¬ 
ficient to justify, if the trial were to a jury, a refusal 
to direct a verdict for defendant^^ 


The evidence in various cases has been held suf¬ 
ficient to sustain a finding of the board that the 
employer has been guilty of unfair labor practices,^® 
and likewise the evidence in particular cases has been 
held to be insufHcient to show such fact;^ or sufh- 
cient to sustain a finding^ or insufHcient to sustain 


95. U.S.—Boeing Airplane Co. Wich- 
ita- Division, v. N. L. R. B., C.C.A. 
10, 140 F.2d 423—Texarkana Bus 
Co, V. N. L. R. B„ C.C.A.8, 119 F. 
2d 480—Cupples Co. Manufactur- 
ers V. N. L. R. B., C.C.A.8, 106 F.2d 

»100. 

96. N.Y.—^New York State Labor 
Relations Board v. Select Operat- 
Ing Corporation, 49 N.Y.S.2d 294, 
183 Misc. 480, reversed on other 
grounds 65 N.Y.S.2d 117, 269 App. 
Div. 766, affirmed 65 JSr.E.2d 329, 
295 N.Y. 684. 

97. Pa.—Petition of Union Trust 
Co. of Pittsburgh, 20 A.2d 779, 342 
Pa. 456. 

98. U.S.—N. L. R. B. v. Sterling 
Electric Motors, G.C.A.9, 109 F.2d 
194, affirmed 112 P.2d 63, set aside 
114 P.2d 738, motion denied Ex 
parte N. L. R. B., 61 S.Ct. 67, 311 
U.S. 617, 85 L.Ed. 391, certiorari 
dismissed N. L. R. B. v. Sterling 
Electric Motors, 61 S.Ct. 69, 311 

U. S. 722, 85 L.Ed. 471—N. L. R. B. 

V. Ashevllle Hosiery Co., C.C.A.4, 
108 F.2d 288. 

99. U.S.—^Wallace Corporation v. N. 
L. R. B., 65 S.Ct, 238, 323 U.S. 248, 
89 L.Ed. 216, rehearing denied 65 
.S.Ct 682, 324 U.S. 885, 89 L.Ed. 
1435—Richwood Clothespin & Dish 
Worker’s Union v. N. L. R. B., 65 
S.Ct 238, 323 U.S. 248, 89 L.Ed. 216 
—N. L. R. B. V. Bird Mach. Co., 
C.C.A.1, 161 P.2d 589—Hamilton v. 
N. L. R. B., C.C.A.6, 160 P.2d 465 
—N. L. R. B. V. May Dept Stores 
Co., C.C.A.8, 154 P.2d 533, certio¬ 
rari denied 67 S.Ct 72—N. L. R. 

B. V. Parkers Prairie Co-op. Cream- 

ery Ass’n, C.C.A.8, 154 P.2d 455— 
N. L. R. B. V. Marquette Metal 
Products Co., C.C.A.6, 152 P,2d 964 
—N. L. R. B. V. American Pearl 
Button Co., C.C.A.8, 149 P.2d 311 
—N. L. R. B. V. May Department 
Stores Co., C.C.A.8, 146 P.2d 66, 
modified on other grounds 66 S. 
Ct 203, 326 U.S. 376, 90 L.Ed. 
146, rehearing denied 66 S.Ct 468, 
326 U.S. 811, 90 L.Ed. 496—N. L. 
R. B. V. Gluek Brewing Co., C.C.A. 
8 , 144 P.2d 847—Idaho Potato 

Growers v. N. L. R. B., C.C.A.9, 144 
P.2d 295, certiorari denied 65 S. 
Ct 122, 323 U.S. 769, 89 L.Ed. 615 
—N. L. R. B. V. Laister-KaufXmann 
Aircraft Corp., C.C.A.8, 144 P.2d 
9—N. L. R. B. V. M. E. Blatt Co., 

C. C.A.3, 143 P.2d 268, certiorari de¬ 
nied 65 S.Ct 135, 323 U.S. 774, 89 
L.Ed, 619—Elastic Stop Nut Cor¬ 
poration V. N. L. R. B., C.C.A.8, 
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142 P.2d 371, certiorari denied 65 
S.Ct 55, 323 U.S. 722, 89 L.Ed. 580 
—N. L. R. B. V. A. Sartorius & Co., 
C.C.A.2, 140 P.2d 203—N. L. R. B. 
V. Taylor-Colquitt Co., C.C.A.4, 140 
P.2d 92—^Utah Copper Co. v. N. 
L. R. B., C.O.A.10, 139 P.2d 788, 
certiorari denied 64 S.Ct 946, 822 

U. S. 731, 88 L.Ed. 1566—Piedmont 
Shirt Co. V. N. L. R. B., C.C.A.4, 
138 P.2d 738—Jacksonville Paper 
Co. V. N. L. R. B., C.C.A.5, 137 P. 
2d 148, certiorari denied 64 S.Ct. 
84, 320 U.S. 772, 88 L.Ed. 462— 
N. L. R. B. V. Harbison-Walker 
Refractories Co., C.C.A.8, 136 F.2d 
837—N. L. R. B. V. Weirton Steel 
Co., C.C.A.3, 136 F.2d 494—N. L. 
R. B. V. Pick Mfg. Co., C.C.A.7, 136 
P.2d 329—L. R. B. v. Tennessee 
Products Corporation, C.C.A,6, 134 
P.2d 486—N. L. R. B. v. Gallup 
American Coal Co., C.C.A.10, 131 P. 
2d 665—N, L. R. B. v. Kudile, C.C. 

A. 3, 130 P.2d 615, certiorari denied 
Kudile V. N. L. R. B., 63 S.Ct 436, 
317 U.S. 694, 87 L.Ed. 666—N. L. 

R. B. V. Condenser Corporation of 
America, C.C.A.3, 128 P.2d 67—N. 
L. R. B. V. Swift & Co., C.C.A.6, 
127 P.2d 30—N. L. R. B. v. Milan 
Shirt Mfg. Co., C.C.A.6, 126 P.2d 
376—N. L. R. B. v. Blanton Co., 
C.C.A.8, 121 F.2d 564—N. L. R. B. 

V. West Texas Utilities Co., C.C.A. 
5, 119 P.2d 683—Burk Bros. v. N. 
L. R. B., C.C.A.3, 117 F.2d 686, cer¬ 
tiorari denied 61 S.Ct 1110, 313 U. 

S. 688, 86 L.Ed. 1543—N. L. R. B. 
V. General Motors Corporation, C. 
C.A.7, 116 P.2d 306—N. L. R. B. v. 
Swift & Co., C.C.A.8, 116 P.2d 143 
—N. L. R. B. V. Elkland Leather 
Co., C.C.A.3, 114 P.2d 221, certio¬ 
rari denied Elkland Leather Co. 
V. N. L. R.'B., 61 S.Ct 170, 311 U. 
S. 705, 85 L.Ed. 457—Fort Wayne 
Corrugated Paper Co. v. N. L. R. 

B. , C.C,A.7, 111 P.2d 869—N. L. R. 
B, V. Tovrea Packing Co., C.C.A.9, 
111 F.2d 626, certiorari denied 
Tovrea Packing Co. v. N. L. R. B., 
61 S.Ct 28, 311 U.S. 668, 85 L.Ed. 
429—N. L. R. B. v. Sunshine Min¬ 
ing Co., C.C.A.9, 110 P.2d 780, cer¬ 
tiorari denied Sunshine Mining Co. 
V. N. L. R. B., 61 S.Ct 447, 312 
U.S. 678, 85 L.Ed. 1118, rehearing 
denied 61 S.Ct 619, 312 U.S. 713, 
85 L.Ed. 1144—N. L. R. B. v. Boss 
Mfg. Co., C.C.A.7, 107 P.2d 574— 
Titan Metal Mfg. Co. v. N. L. R. 
B., C.C.A.3, 106 F.2d 254, certiorari 
denied 60 S.Ct 260, 308 U.S. 615, 
84 L.Ed. 514—N. L. R. B. v. Palk 
Corporation, C.C.A.7, 102^ P.2d 383. 
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Pa.—In re Lehrman, Com.Pl., 62 
Dauph.Co. 1—Pennsylvania Labor 
Relations Bd. v. Beck, Com.Pl., 27 
WestCo.L.J. 143. 

Wis.—Appleton Chair ' Corporation v. 
United Brotherhood of Carpenters 
& Joiners, Millmen's Local No. 
1748, 1 N.W.2d 188, 239 Wis. 337. 

1. U.S.—Keystone Steel & Wire Co. 
V. N. L. R. B., C.C.A.7, 165 P.2d 
563, certiorari granted 67 S.Ct. 190, 

329 U.S. 705, 91 L.Ed. -, vacated 

in view of stipulation 68 S.Ct. 214, 
motion granted 68 S.Ct 259—^N. L. 

R. B. V. Indiana Desk Co., C.C.A.7, 
149 P.2d 987—N. L. R. B. v. Brown- 
Brockmeyer Co., C.C.A.6, 143 F.2d 
637—N. L. R. B. v. Lettie Lee, Inc., 

C.C.A.9, 140 P.2d 243—N. L. R. B. 
V. App Llachian Electric Power Co., 
140 P.^d 217—N. L. R. B. v. Pick 
Mfg. Co., C.C.A., 135 P.2d 329— 
N. L. R. B. V. Sun Shipbuilding & 
Dry Dock Co., C.C.A.3, 135 P.2d 15 
—N. L. R. B. V. Citizen-News Co., 
C.C.A.9, 134 P.2d 962—N. L. R. B. 
V. Aluminum Goods Mfg. Co., C. 
C.A.7, 125 P.2d 353—N. L. R. B. v. 
Bowen Motor Coaches, C.C.A.5, 124 
P.2d 161—Texarkana Bus Co. v. 

' N. L. R. B., C.C.A.8, 119 F.2d 4‘80— 
N. L. R. B. V. Sterling Electric Mo¬ 
tors, C.C.A.9, 109 F.2d 194, reheard 
112 P.2d 63, set aside 114 P.2d 738, 
motion denied Ex parte N. *L. R. 

B. , 61 S.Ct 67, 311 U.S. 617, 85 
L.Ed. 391, certiorari dismissed N. 
L. R. B. V. Sterling Electric Mo¬ 
tors, 61 S.Ct 69, 311 U.S. 722, 85 
L.Ed. 471. 

N.Y.—Triboro Coach Corporation v. 
New York State Labor Relations 
Board, 22 N.Y.S.2d 1013, affirmed 
27 N.Y.S.2d 83, 261 App.Div. 636, 
affirmed 36 N.E.2d 315, 286 N.Y. 
314, 144 A.L.R. 410, motion denied 
39 N.E.2d 276, 287 N.Y. 647, 144 A. 
L.R. 410. 

2. U.S.—N. L. R. B. V. Barrett Co., 

C. C.A.7, 136 P.2d 959—N. L. R. B. 
V. National Seal Corporation, C.C. 
A.2, 127 F.2d 776—Great Southern 
Trucking Co. v. N. L. R. B., C.C.A. 
4, 127 F.2d 180, certiorari denied 
63 S.Ct 48, 317 U.S. 652, 87 L.Ed. 
624—^N. L. R. B. v. Eclipse Mould- 
ed Products Co., C.C.A.7, 126 P.2d 
576—^N. L. R. B. v. Blanton Co., 
C.C.A,8, 121 P.2d 564—Southern S. 

S. Co. V. N. L. R. B., C.C.A.3, 120 
F.2d 605, reversed an other grounds 
62 S.Ct 886, 316 U.S. 31, 86 L.Ed. 
1246—EI Paso Electric Co. v. N. 
L. R. B., C.C.A.5, 119 P.2d 581— 
N. L. R. B. v. Acme Air Appliance 



MASTEB AND SERVANT 


56 C.J.S. 


§ 28(96) 

a findingS under various circumstances that the 
employer’s unfair labor practices caused or pro- 
longed a strike; or sufficient to sustain a finding of 
the board that the union and its officers have com- 
mitted unfair labor practices or sufficient to war- 
rant the board^s finding that the union or its mem- 
bers were not guilty of unfair labor practices.^ 

Thfe proof of unfair labor practices may be by 
circumstantial, as well as by direct, evidence;® but 
the circumstantial evidence must be sufficient to per- 
mit a reasonable inference of a violation of the 
law,'^' The board may not disregard the uncontra- 
dicted testimony of unimpeached and credible wit- 
nesses.s The mere rejection by the board of the 
employer^s denials as perjury does not take the place 
of affirmative evidence of his wrongdoing.9 A find¬ 
ing of unfair labor practices may be supported when 
the evidence is taken as a whole and a number of 
related incidents considered, notwithstanding in- 
stances in the conduct of the employer, if taken sep- 
arately and considered in isolation, might be insuffi- 
cient.^O 

Anti-union bias on the part of the employer is not 
of itself sufficient proof of an unfair labor practice, 
but where there is ciear proof of such bias it may 
be considered by the board for the color and point 
it gives to speech and action, otherwise equivocal and 


of doubtful meaning.^l 

Where the evidence indicates a desire by the em¬ 
ployer to thwart or nullify unionizing efforts, ei- 
ther generally or as to a particular employee organi- 
zation, a broad scope of inference is open to the 
board on questions of motive and discrimination.i2 
Where an employer posts printed statements of its 
wages' and labor terms but refuses to sign an agree- 
ment with the union representing the employees em- 
bodying those terms, the inference that the employer 
did not wish to deal with and would not recognize 
the union may be considered on the issue of unfair 
labor practices.l3 Where an employer has contiiined 
unfair labor practices after a settlement has bcen 
made and in disregard of the specific terms of the 
settlement, the board may consider the unfair labor 
practices occurring before the date of the agreement 
on-the question of the board^s right to enter an or- 
der against further violations.^^ 

In recognition of the difficulty of proving that the 
conduct of employees in proposing to the employer 
that they would abandon the union if granted a rise 
in wages was voluntary, the board, in determining 
whether acceptance by the employer of such an 
offer is, in a particular case, an unfair labor prac¬ 
tice, may consider* the possibility for the employer 
to create an appearance of having reccived such an 


Co„ aC.A.2, 117 F.2d 417~M. H. 
Bitzwoller Co. v. N. L. R. B., C.C.A. 
7, 114 F.2d 432. 

Unfair laljor practices "by different 
employer 

U.S.—United Biscuit Co, of America 
V. N. L. R. B., C.C.A.7. 128 F.2d 
771. 

3. U.S.—K Lf. R. B. V. Reynolds 

Intern. Pen Co., C.C.A.7, 162 F.2d 
680—Ballston-Stillwater KnitUng 

Co., V. N. L. R. B., C.C.A.2, 98 F. 
2d 758. 

Stxlka as resuit of lalbor dispute 

U.S.—N. L. R. B. V. Lightner Pub. 
Corporation of Illinois, C.C.A.7, 113 
P.2d 621. 

4. Ficketing 

Wis.—Retail Clerks’ Union, Local 
No. 1403, A. F. of L. v. Wisconsin 
Employment Relations Board, 6 
N.W.2d 698, 242 Wis. 21, 149 A.L.R. 
462—Wisconsin Employment Rela¬ 
tions Board v. Milk & Ice Cream 
Drivers & Dairy Employees Un¬ 
ion, Local No. 226, 299 N.W. 31, 
238 Wis. 379, certiorari denied 
Milk & Ice Cream Drivers and 
Dairy Employees Union, Local 225 
V. 'Wisconsin Employment Rela¬ 
tions Board, 62 S.Ct. 1035, 316 U, 
S. 668, 86 L.Ed. 1744. 

Strike withont majority vote 

Wis.—International Union, U. A. W. 
A. A. F. of L., Local 232, v. Wis¬ 


consin Employment Relations Bd., 
27 N.W.2d 876, 250 Wis. 550. 

5. Wis.—Appleton Chair Corpora¬ 
tion V. United Brotherhood of Car- 
penters & Joiners, Millmen’s Local 
No. 1748, 1 N.W.2d 188, 239 Wis. 
337. 

e.' U.S.—N. L. R. B. V. Bird Mach. 
Co., C.C.A.1, 161 F.2d 689. 

N.Y.—^New York State Labor Rela¬ 
tions Board v. Select Operating 
Corporation, 49 N.Y.S.2d 294, 183 
Misc. 480, reversed on other 
grounds 56 N.Y.S.2d 117, 269 App. 
Div. 766, affirmed 65 N.E.2d 329, 
295 N.Y. 684. 

7. N.Y.—Stork Restaurant v. Bo- 

land, 26 N.E.2d 247, 282 N.Y. 266 
—^New York State Labor Relations 
Board v. Select Operating Corpora¬ 
tion, 49 N.Y.S.2d 294, 183 Misc. 
480, reversed on other grounds 65 
N.Y.S.2d 117, 269 App.Div. 766, 

affirmed 66 N.B.2d 329, 296 N.Y. 
684. 

8 . U.S.—Cupples Co. Manufacturers 
V. N. L. R. B., C.C.A.8, 106 F.2d 
100 . 

9. U.S.—Hazel-Atlas Glass Co. v. N. 
L. R. B., C.C.A.4, 127 F.2(i 109. 

10 . U.S.—Elastic Stop Nut Corpo¬ 
ration V. N. L. R. B., C.C.A.8, 142 
P.2d 371, certiorari denied 65 S. 
Ct. 5'5, 323 U.S. 722, 89 L.Ed. 680 
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—Onan v. N. L. R. B., C.C.A.8, 139 
F.2d 728. 

11 . U.S.—Stonewall Cotton Mills v. 
N. L. R. B., C.C.A.6, 129 P.2d 629, 
certiorari denied 63 S.Ct. 72, 317 
U.S. 667, 87 L.Ed. 536. 

Speeches of employer^s presideut 
must be considered along with the 
evidence as to questioning of em¬ 
ployees and other anti-union conduct 
and activity on his part and the part 
of supervisory employees.—Piedmont 
Shirt Co. v. N. L. R. B., C.C.A.4, 138 
F.2d 738. 

Animosity prior to of 

statute 

Whore proof supported presump- 
tion that employer would obey labor 
relations act, giving affirmative evi¬ 
dence of its intention to do so, no 
probative value remained in proof of 
employei^s conduct prior to enact- 
ment of act showing animosity to- 
ward unions.—New York State Labor 
Relations Board v. Frank G. Shat- 
tuek Co., 20 N.Y,S.2d 949, 260 App. 
Div. 315. 

12. U.S.—N. L. R. B. V. May Dept. 
Stores Co., C.C.A.8, 154 F.2d 633. 

13. U.S.—Fort Wayne Corrugated 
Paper Co. v. N. L. R. B., C-C.A.7, 
111 F.2d 869. 

14. U.S.—Canyon Corporation v. N. 
L. R. B., C.C.A.8, 128 F.2d 953. 
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of¥er, seemingly made spontaneously by a majority 
of employees, when the employer secretly played a 
part in inducing the offer.^5 

Acts of siipervisory 'employees or others. Mere 
isolated expressions of minor supervisory employees, 
which appear to be nothing more than the utterance 
of individual views, not authorized by the employ¬ 
er and not of such a character or made under such 
circumstances as to justify the conclusion that they 
are an expression of the employer^s policy, ordinarily 
do not j’UStify a finding against the employer.^s The 
fact that the evidence on which one or more of the 
findings complained of are based consists, in whole 
or in part, of statements or acts of supervisory em¬ 
ployees not shown to be within the scope of their 
authority does not preclude the board from basing 
inferences on such evidence.^'^ Where the words 
or deeds of the supervisory employees, taken in their 
setting, were reasonably likely to have restrained the 
employee and if the employer may fairly be said to 
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have been responsible for them, they are a proper 
basis for the conclusion that the employer did inter- 
fere.^8 Evidence that certain employees left work 
without interference from the foremen or super- 
visors in order to threaten a union representative 
justifies a conclusion that such conduct was at least 
encouraged and approved by the employer.^® In 
evaluating the acts and conduct of supervisory em¬ 
ployees the board is entitled to take into account the 
attitude of unfriendliness to unions manifested by 
more authoritative officials of the employer.20 

The evidence in various cases has been held suf- 
ficient^i or insufficientes to sustain a finding that the 
acts or declarations of supervisory employees or oth- 
ers were the acts or declarations of an employer so 
as to charge him with an unfair labor practice, or 
sufficient to justify the conclusion that the employees 
had just cause to believe that supervisory employees 
were acting on behalf of the employer.es 


15. XJ.S.—N. U R. B. V. Medo Photo 

Supply Corporation, C.C.A.2, 135 

F.2d 279, affirmed 64 S.Ct 830, 321 
U.S. 678, 88 L.Ed. 1007. 

16. IT.S.—A. E. Staley Mfg. Co. v. 
N. L. R. B., C.C.A.7, 117 P.2d 868 
—Virginia Electric & Power Co. v. 

K, U R. B., C.C.A.4, 116 F.2d 414, 
reversed on other grounds 62 S. 
Ct. 344, 814 U.S. 469, 86 L.Ed. 348. 
Maklixg of siugle xuLwarranted re- 

2 nark to employee, in face of em- 
ployer*s definite puhlic announcement 
of its policy recognizing union cho- 
sen hy employees, the certification 
of independent union as employees’ 
representative, and a record other- 
wise ciear of labor union hostility 
was insufflcient to sustain board’s 
finding of domination or interference 
by employer’s supervisory em¬ 
ployees.—N. L. R. B. V. Scullin Steel 
Co., C.C.A.8, 161 F.2d 143. 

17. U.S.—Eagle-Picher Mining & 
Smelting Co. v. N. L. R. B., C.C.A. 
8, 119 P.2d 903. 

18. U.S.—-N. L. R. B. V. Link-Belt 
Co., 61 S.Ct. 358, 311 U.S. 584, 86 

L. Ed. 368—N. L. R. B. v. Mont- 
gomery Ward & Co., C.C.A.9, 133 
F.2d 676, 146 A.L.R. 1045. 

Authority 

To warrant finding of unfair labor 
practices, board was not required to 
Show that actions of supervisory em¬ 
ployees actually refiected employer’s 
policy, since it is enough that em¬ 
ployees had cause to believe that 
foremen who committed unfair la¬ 
bor practices were acting as repre- 
sentatives of the management.— 

L. R. B. V. Brezner Tanning Co., C. 
C.A.!, 141 P.2d 62. 

19. U.S.—N. L. R. B. V. New Era 
Die Co., C.C.A.3, 118 F.2d 600. 


20. U.S.—N. L. R. B. V. Bank of 

America Nat. Trust «& Savings 
Ass’n, C.C.A.9, 130 P.2d 624, cer¬ 
tiorari denied Bank of America 
Nat. Trust & Savings Ass'n v. N. 
L. R. B., 63 S.Ct. 992, first case, 
318 U.S. 791, 87 L.Ed. 1157 and 63 
S.Ct. 992, second case, 318 U.S. 
791, 87 L.Ed. 1168, rehearing de¬ 
nied 63 S.Ct. 1171, 319 U.S. 782, 
87 L.Ed. 1726. 

21. U.S.—^N. L. R. B. V. Kopman- 

Woracek Shoe Mfg. Co., C.C.A.8, 
158 P.2d 103—-N. L. R. B. v. Tay- 
lor-Colquitt Co., C.C.A.4, 140 F.2d 
92—N. L. R. B. V. J. G. Boswell 
Co., C.C.A.9, 136 P.2d 585—Marlin- 
Rockwell Corporation v. N. L. R. 
B., C.C.A.2, 133 P.2d 258—N. L. R. 
B. V. Schaefer-Hitchcock Co., C.C. 

A. 9, 131 F.2d 1004—N. L. R. B. v. 
Swift & Co., C.C.A.8, 129 F.2d 222 
—^N. L. R. B. V. Aluminum Goods 
Mfg. Co., C.C.A.7, 125 P.2d 353— 
N. L. R, B. V. Moench Tanning 
Co., C.C.A.2, 121 P.2d 951—Ameri¬ 
can Enka Corporation v. N, L. R. 

B. , C,C.A.4, 119 P.2d 60—New Idea 
v. N. L. R. B., C.C.A.7, 117 P.2d 517 
—Western Union Telegraph Co. v. 
N. L. R. B., C.C.A.2, 113 F.2d 992 
—N. L. R. B. V. A. S. Abell Co., 

C. C.A.4, 97 P.2d 951. 

22. U.S.—N. L. R. B. v. Arma Cor¬ 
poration, C.C.A.2, 122 P.2d 153— 
N. L. R. B. V. Illinois Tool Works, 
C.C.A.7, 119 F.2d 366—Cupples Co. 
Manufacturers v. N. L. R. B., C.C. 
A.8, 106 P.2d 100. 

Utah.—Building Service Employees 
Local No. 59 V. Newhouse Realty 
Co., 95 P.2d 507, 97 Utah 662. 
Isolated and mirelated uttexanoes 
hostile to outside tmions, made by 
difCerent supervisory officials of em- 
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ployer, were not of nature sufficient- 
ly substantial to support finding of 
unfair labor practices.—B. I. Du 
Pont De Nemours & Co. v. N. L. 
R. B., C.C.A.4, 116 P.2d 388, certio¬ 
rari denied N. L. R. B. v. E. I. Du 
Pont de Nemours & Co., 61 S.Ct. 959, 
313 U.S. 671, 85 L.Ed. 1629. 

Shlpping clerk who was superior 
of another employee and a superin¬ 
tendent of employer did not hold 
such positions that their statements 
were evidence of employer’s policy 
regarding labor organization.—N. L. 
R. B. V. Sands Mfg. Co., 59 S.Ct. 508, 
306 U.S. 332, 83 L.Ed. 682, affirming 
96 P.2d 721, certiorari granted 59 S. 
Ct. 91, 305 U.S. 586, 83 L.Ed. 370. 
Kearsay evidence 

Testimony of witness that some 
one had told him* that an official of 
employer had stated that if the em¬ 
ployees threw out labor organization 
they would never get another or¬ 
ganization carried no weight, where 
alleged statement was contrary to 
employer’s instructions and was 
hearsay.—^A. E. Staley Mfg. Co. v. N. 
L. R. B., C.C.A.7, 117 F.2d 868. 
Chamber of commerce 
U.S.—N. L. R. B. V. American Pearl 
Button Co., C.C.A8, 149 F.2d 311. 
City attomey, etc. 

U.S.—^N. L. R. B. V. Moench Tanning 
Co., C.C.A.2, 121 P.2d 961. 

23. U.S.—N. L. R. B. v. Laister- 
Kauffmann Aircraft Corporation, 

C.C.A.8, 144 P.2d 9—N. L. R. B. v. 
Faultless Caster Corporation, C.C. 
A.7, 135 F.2d 659—N. L. R. B. v. 
Germain Seed & Piant Co., C.C.A.9, 
134 F.2d 94—North Cardlina Fin- 
ishing Co. V. N. L. R. B., C.C.A.4, 
133 F.2d 714, certiorari denied 64 
S.Ct. 39, 320 U.S. 738, 88 L.Ed. 437 
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Espionage, The employment of a former detec- 
tive with knowledge of his past business connections 
and experience may arouse a suspicion of the nature 
of his employment, but to sustain a finding that the 
employer hired a labor spy the evi-dence must amount 
to more than mere suspicion and conjecture.^^ Acts 
of espionage of certain employees at some time and 
place wholly unrelated to the employer charged can 
form no rational basis for a finding that such em¬ 
ployees were performing acts of the same character 
for the employer and the admission by the em¬ 
ployer of labor espionage during the employment of 
certain employees is not sufficient to constitute a ra¬ 
tional basis for inferring that labor espionage was 
continued after the discharge of such employees.^® 

Evidence of the employer^s hostility to unioniza- 
tion, the employment of a private detective agency 
and the installation of an operative in the guise of a 
worker, the billing of union dues by the agency 
as expense, reports to management immediately de- 
stroyed, and the presence of the investigator at un¬ 
ion meetings, ali taken together not only sustain but 
compel the inference that the primary purpose of 
the employment of the private agency was espionage 
over, and surveillance of, union activities.^^ Evi¬ 
dence that responsible ofhcers of the employer did 
not actually use the Information secured through es¬ 


pionage and that the System was discarded without 
likelihood of resumption did not compel the board 
to find noninterference with the employees’ rights.^S 

Where a witness called by the board is evasive, no> 
imputation of concealment can be made against the 
employer because of the witness’ failure to remem- 
ber things which he could hardly have forgotten.29 

In various cases the evidence has been held sufH- 
cient^o or insufficient^i to sustain a finding that the 
employer was guilty of espionage of union activities. 

§ 28(97). - Interference, Restraint, or 

Coercion of Employees 

A charge of unfalp labop practice consisting of In¬ 
terference*, restraint, or coercion of employees In the 
exercise of rights guaranteed by law must be estab- 
lished by sufficient evidence. 

Where the unfair labor practice charged before a 
labor relations board consists of interference, re¬ 
straint, or coercion of employees in the exercise of 
rights guaranteed by the statutes, the evidence must 
be sufficient to prove such interference, restraint, or 
coercion.22 In various cases the evidence has been 
held sufficient to sustain a finding of the board that 
the employer has interfered with, restrained, or co- 
erced his employees in the exercise of rights guar¬ 
anteed them by the statutes,S3 and in other cases the 


—Gamble-E-obinson Co. v. N*, L, R. 

B., C.C.A.8, 129 F.2d 588. 

24. U.S.—Ohio Power Co. v. N. L. 
R. B., C.O.A.6, 115 P.2d 839, 

25. U.S.—N. L. R. B. V. Illinois 

Tool Works, C.C.A.7, 119 r.2d 356. 

26. U.S.—-N. L. R. B. v. Illinois 

Tool Works, C.O.A.7, 119 F.2d 356. 

27. U.S.—Atlas Underwear Co. v. N. 
Jj. R. B., C.C.A.6, 116 F.2d 1020. 

28. U.S.—Montgoxnery Ward & Co. 
V. N. L. R. B., C.C.A.8, 116 F.2d 700. 

29. U.S.—Ohlo Power Co. v. N. L. 
R. B., C.C.A.6, 115 F.2d 839. 

30. U.S.—N. L. R. B. V. Collins & 
Aikman Corp., C.C,A.4, 146 F.2d 
454—N. L. R. B, v. Standard Gage 
Co., C.C.A.2, 146 F.2d 33—N. L. R. 

B. V. Standard 011 Co., C.C.A.IO, 
124 F.2d 895—N. L, R. B. v. Brash- 
ear Frelght Lines, C.C.A.8, 119 F. 
2d 379—Montgomery Ward & Co. 
V. N. L. R. B., C.C.A.8, 115 F.2d 
700—Link-Belt Co. v. N. L. R. B., 

C. C.A.7, 110 F.2d 606, reversed on 
other grounds 61 S.Ct. 358, 311 
U.S. 584, 85 L.Ed. 368. 

D.C.—Bethlehem Steel Co. v. N. L. 

R. B., 120 F.2d.641, 74 App.D.C. 52. 
Bavesdropplaig 

U.S.—K. L. R. B. V. Clark Bros. Co., 
C.C.A.2, 163 P.2d 373. 

of knowledge by employees 
of espionage does not invalidate 
finding.—L, R. B. v. Grower-Ship- 


per Vegetable Ass'n of Central Cal- 
ifornia, C.C.A., 122 F.2d 368. 

31. U.S.— isr. L. R. B. V. J. L. Bran¬ 

deis <& Sons, C.C.A.8, 14'6 F.2d 556 
—N. L. R. B. V. Weirton Steel Co., 
C.C.A.3, 135 F.2d 494—N. L. R. B. 
V. Sun Shipbuilding & Dry Dock 
Co., C.C.A.3, 135 F.2d 16—Ohio 

Power Co. v. N. L. R. B., C.C.A.6, 
115 F.2d 839—N. L. R. B. v. 
Botany Worsted Mills, C.C.A.3, 106 
F.2d 263. 

Membershlp Iu trade aesoolatlou 
Finding that purpose of employer’s 
membership in National Metal Trade 
Association was unlawful surveil¬ 
lance of attempts by employees to 
organize was not sustalned' by evi¬ 
dence.—^N. L. R. B. V. Arma Corpora¬ 
tion, C.C.A.2, 122 F.2d 153. 

32. U.S.—^Wyman-Gordon Co. (In- 
galls Shephard Division) v. N. L. 
R. B., C.C.A., 163 F.2d 480. 

Pa.—Lazarus Store v. Pennsylvania 
Labor Relations Board, Com.PL, 37 
Luz.Leg.Reg.Rep. 413. 

33. U.S.—N. L. R. B. v. Electric 
Vacuum Cleaner Co., 62 S.Ct. 846, 
315 U.S. 685, 86 L.Ed. 1120, re- 
hearing denied 62 S.Ct. 1038, 31'6 
JJ.S. 708, 86 L.Ed 1775—N. L. R. 
B. V. Link-Belt Co., 61 S.Ct. 358, 
311 U.S. '584, 85 L.Ed. 368—H. J. 
Heinz Co. v. N. L. R. B., 61 S.Ct. 
320, 311 U.S. 614, 85 L.Ed, 309— 
N, L. R. B. V. Waterman S. S. Cor- 

292 


poration, 60 S.Ct. 403, 309 U.S. 208, 
84 L.Ed. 704, rehearing denied 60 

5, Ct. 611, 309 U.S. 696, 84 L.Ed. 
1036—N. L. R. B. V. Falk Corpora¬ 
tion, 60 S.Ct. 307, 308 U.S. 453, 84 
L.Ed. 39'6—N. L. R. B. v. Clark 
Bros. Co., C.C.A.2, 163 F.2d 373—N. 
L. R. B. V. Harris-Woodson Co., C. 
C.A. 4, 162 P.2d 97—N. L. R. B. 
V. Continental Pipe Line Co., C.C. 
A.6, 161 P.2d 302—Hamilton v. N. 
L. R. B., C.C.A.6, 160 P.2d 465— 
N. L. R. B. V. Winona Textile 
Mills, C.C.A.8, 160 F.2d 201—N. L. 
R. B. V. Continental Oil Co., C.C.A. 
10, 169 P.2d 326—N. L. R. B. v. 
Toledo Desk & Fixture Co., C.C.A. 

6, 168 F.2d 426—R. R. Donnelley 
& Sons Co. V. N. L. R. B., C.C.A. 

7, 156 F.2d 416, certiorari denied 
6'7 S.Ct. '624, 329 U.S. 810, 91 L.Ed. 

-N. L. R. B. V. Litchfleld Mfg. 

Co., C.C.A.8, 1'54 P.2d 739—N. L. 
R. B. V. Winter, C.C.A.IO, 164 P.2d 
719—^N. L. R. B. V. Armour & Co., 
C.C.A.10, 154 P.2d 670, certiorari 
denied 6'7 S.Ct. 92, 829 U.S. 732,. 

91 L.Ed. - —N. L. R. B. v. 

American Laundry Machinery Co.„ 
C.C.A.2, 152 P.2d 400—N. L. R. B. 
V. Mt. Clemens Pottery Co., C.C. 
A.6, 147 P.2d 262—Loveman, Jo- 
seph & Loeb v. N. L. R. B., C.C.A. 
5, 146 P.2d 769—N. L. R. B. v. 
Standard Gage Co., C.C.A.2, 146 F. 
2d 83—Idaho Potato Growers v. N. 
L. R. B.. C.C.A,9, 144 F.2d 295, cer- 
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tiorari denied 66 S.Ct. 122, '323 XJ.S. 

769, 89 L.Ed. eifS—American Nat. 
Bank of St. Paul v. N. L. R. B., 
C.C.A.8, 144 P.2d 268-—N. L. R. B. 
V. Fairmont Creamery Co., C.C.A. 
10, 144 P.2d 128--N. L. R. B. v. 
Laister-Kauffmann Aircraft Cor¬ 
poration, C.C.A.S, 144 P.2d 9—N. L. 

R. B. V. Idaho Refining Co., C.C.A. 
9, 143 P.2d 246—-Elastic Stop Nut 
Corporation v. N. L. R. B., C.C.A.8, 
142 P.2d 371, certiorari denied 65 

S. Ct. 5'5, 323 U.S. 722, 89 L.Ed. 580 
—Consolidated Aircraft Corpora¬ 
tion V. N. L. R. B., C.C.A.9, 141 P. 
2d 785—P. H. Glatfelter Co. v. N. 
L. R. B., C.C.A.8, 141 P.2d 631— 
N. L. R. B. V. Glenn L. Martin- 
Nebraska Co., C.O.A.8, 141 P.2d 371 
—N. L. R. B. V. Brezner Tanning 
Co., C.C.A.l, 141 P.2d 62—N. L. R. 
B. V. H. G. Hili Stores, C.C.A.5, 
140 P.2d 924—Humble Oil & Re¬ 
fining Co. V. N. L. R. B., C.C.A.'5, 
140 P.2d 777—N. L. R. B. v. Mon- 
tag Bros., C.C.A., 140 P.2d 730— 
Birmingham Post Co. v. N. L. R. 
B., C.C.A.5, 140 P.2d 638—N. L. R. 
B. V. Waples-Platter Co., C.C.A.S, 
140 P.2d 228—N. L. R. B. v. A. 
Sartorius & Co., C.C.A.2, 140 P. 
2d 203—Western Cartridge Co. v. 
N. L. R. B., C.C.A.7, 139 P.2d 856 
—N. L. R. B. V. American Creo- 
sotlng Co., C.C.A.6, 139 P.2d 193, 
certiorari denied 64 S.Ct. 937, 821 

U. S. 797, 88 L.Ed. 1086—N. L. R. 

B. V. American Laundry Mach, 
Co.. C.C.A.2. 138 P.2d 889—N. L. 
R. B. V. Pranks Bros. Co., C.C.A.1, 
137 P.2d 989, afflrmed 64 S.Ct. 817, 
321 U.S. 702, 88 L.Ed. 1020—N. 
L. R. B. V. J. G. Bosw«ll Co., C.C. 

A.9, 136 P.2d 585—N, L. R. B. v. 
Polson Logging Co., C.C.A.9, 136 P. 
2d 314—Oklahoma Transp. Co. v. 
N. L. R. B., C.C.A.S, 136 P.2d 42 
—N. L. R. B. V. Barrett Co., C.C.A. 
7, 135 P.2d 969—N. L. R. B. v. 
Pick Mfg. Co., C.C.A.7, 135 P.2d 
329—N. L. R. B. v. William Da- 
vies Co., C.C.A.7, 135 P.2d 179, cer¬ 
tiorari denied William Davies Co. 

V. N. L. R. B., 64 S.Ct. 82, 320 U.S. 

770, 88 L.Ed. 460—N. L. R. B. v, 
Tennessee Products Corporation, 

C. C.A.6, 134 P.2d 486—N. L. R.. B. 
V. National Mineral Co., C.C.A.7, 
134 F.2d 424, certiorari denied Na¬ 
tional Mineral Co. v. N. L. R. B., 
64 S.Ct. 68, 320 U.S. 753, 88 L.Ed. 
448—N. L, R. B. v. Germain Seed 
& Piant 'Co., C.C.A.9, 134 F.2d 94 
—N. L. R. B. V. Brown Paper Mill 
Co., C.C.A.S, 133 P.2d 988—N. L. 
R. B. V. Sunbeam Electric Mfg. 
Co., C.C.A.7, 133 P.2d 856—North 
Carolina Pinishing Co. v. N. L. 

R. B., C.C.A.4, 133 P.2d 714, cer¬ 
tiorari denied 64 S.Ct. 39, 320 U. 

S. 738, 88 L.Ed. 437—N. L. R. B. 
V. Cleveland-Cliffs Iron Co., C.C.A. 
6, 133 P.2d 295—N. L. R. B. v. 
Locomottve Pinished Material Co., 
C.C.A.8, 133 P.2d 233—N. L. R. B. 
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V. Aintree Corporation, C.C.A.7, 
132 P.2d 469, certiorari denied Ain¬ 
tree Corporation v. N. L. R. B., 
63 S.Ct. 831, 318 U.S. 774, 87 L. 
Ed. 1144—^N. L. R. B. v. Clinton 
E. Hobbs Co., C.C.A.1, 132 P.2d 249 
—N. L. R. B. V. Schaefer-Hitch- 
cock Co., C.C.A.9, 131 P.2d 1004— 
Hickory Chair Mfg. Co. v. N. L. 
R. B., C.C.A.4, 131' P.2d 849—In- 
terlake Iron Corporation v. N. L. 
R. B., C.C.A.7, 131 P.2d 129—N. L. 
R. B. V. Williamson-Dickie Mfg. 
Co., C.C.A.5, 130 P.2d 260—N. L. 
R. B. V. Times-Picayune Pub. Co., 
C.C.A.S, 130 P.2d 257—N. L. R. B. 
V. Martin Bros. Box Co., C.C.A.7, 
130 P.2d 202, certiorari denied 
Martin Bros. Box Co. v. N. L. R. 

B., 63 S.Ct. 59. 317 U.S. 660. 87 
L.Ed. 531—N. L. R. B. v. Cities 
Service Oil Co., C.C.A.2, 129 P.2d 
933—Pirth Carpet Co. v. N. L. R. 

B. , C.C.A.2. 129 P.2d 633—N. L. 
R. B. V. Armour & Co., C.C.A., 129 
P.2d 316—Canyon Corporation v. 
N. L. R. B., C.C.A.8, 128 P.2d 953— 
American Smelting & Refining Co. 
V. N. L. R. B., C.C.A.5, 128 F.2d 
345—Shell Oil Co. v. N. L. R. B., 

C. C.A.6, 128 P.2d 206—N. L. R. B. 
V. Condenser Corporation of Amer¬ 
ica. C.C.A.3, 128 P.2d 67—Great 
Southern Trucking Co. v. N. L. 

R. B.. C.C.A.4, 127 P.2d 180, cer¬ 
tiorari denied 63 S.Ct. 48, 317 U. 

S. ' 652, 87 L.Ed. 524—N. L. R. B. 

V. Hollywood-Maxwell Co., C.C.A. 
9, 126 P,2d 815—N. L. R. B. v. 
Eclipse Moulded Products Co., C. 

C.A.7, 126 P.2d 576—Rapid Roller 
Co. V. N. L. R. B., C.C.A.7, 126 P. 
2d 452, certiorari denied 63 S.Ct. 
45, 317 U.S. 650, 87 L.Ed. 523— 
Tyne Co. v. N. L. R. B., C.C.A.7, 
12-5 F.2d 832—N. L. R. B. v. Stone, 
C.C.A.7, 126 P.2d 752, certiorari 

denied Stone v. N. L. R. B., 63 S. 
Ct. 44, 317 U.S. 649, 87 L.Ed. 522 
—N. L. R. B. V. Newberry Lum- 
ber & Chemical Co., C.C.A.6, 123 P. 
2d 831—Owens-Illinois Glass Co. 
v. N. L. R, B„ C.C.A.6, 123 F.2d 
570, certiorari denied 62 S.Ct. 943, 
316 U.S. 662, 86 L.Ed. 1739—N. L. 
R. B. V. Jahn & Ollier Engraving 
Co., C.C.A.7, 123 P.2d 589-N. L. 
R. B. V. ■ W. A. Jones Poundry & 
Machine Co., C.C.A.7, 123 P.2d 552 
—N. L. R. B. V. Luxuray, Inc., 
C.C.A.2, 123 P.2d 106—Indianapolis 
Power & Light Co. v. N. L. R. B., 
C.C.A.7, 122 P.2d 757, certiorari 
denied 62 S.Ct. 633, 315 U.S. 804, 
86 L.Ed, 1204—N. L. R. B. v. Tex- 
0-Kan Flour Mills Co., C.C.A.5, 
122 F.2d 433—N. L. R. B. v. Moore- 
Lowery Flour Mills Co., C.Cji.l0, 
122 F.2d 419—N. L. R. B. v. Grow- 
er-Shipper Vegetable Ass'n of Cen¬ 
tral California, C.C.A.9, 122 P.2d 
368—^N. L. R. B. v. Arma Corp., 
C.C.A.2, 1122 P.2d 153—N. L. R. B. 
V. Cities Service Oil Co., C.C.A.2, 
122 F.2d 149—^P. W. Woolworth 
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Co. V. N. L. R. B., C.C.A.2, 121 F. 
'2d 658—N. L. R. B. v. Clarksburg 
Pub. Co., C.C.A.4, 120 P.2d 976— 
N. L. R. B. V. Blue Bell-Globe Mfgr. 
Co., C.C.A.4, 120 P.2d 974—N. L. R. 
B. V. Bachelder, C.C.A.7, 120 F.2d 
574, certiorari denied Bachelder v. 
N. L. R. B., 62 S.Ct. 90, 314 U.S. 
647, 86 L.Ed. 519, modified on other 
grounds 125 P.2d 387—N. L. R. B. 
V. Aluminum Products Co., C.C.A. 

7, 120 P.2d 567—N. L. R. B. v. C. 
Nelson Mfg. Co., C.C.A,8, 12-0 P.2d 
444—Roebling Employees Ass'n 'v. 
N. L. R. B., C.C.A.3, 120 P.2d 289 
—Eagle-Picher Mining & Smelting 
Co. V. N. L. R. B., C.C.A.8, 119 P. 
2d 903—N. L. R. B. v. Mali Tool 
Co., C.C.A.7, 119 P.2d 700—Texar- 
kana Bus Co. v. N. L. R. B., C.C.A. 

8, 119 P.2d 480—N. L. R. B. v. Au- 
burn Poundry, C.C.A.7, 119 P.2d 
331—N. L. R. B. V. Pacific Gas & 
Electric Co., C.C.A.9, 118 P.2d 780 
—Oughton V. N. L. R. B., C.C.A. 
3, 118 P.2d 486, certiorari denied 
62 S.Ct. 485, 315 U.S. 797, 86 L.Ed. 
1198, and Gibbs v. N. L. R. B., 62 
S.Ct. 485, 315 U.S. 797, 86 L.Ed. 
1198—Pueblo Gas & Puel Co. v, 
N. L. R. B., C.C.A.10, 118 P.2d 304 
—Triplex Screw Co. v. N. L. R. 

B. , C.C.A.6, 11'7 P.2d 858—N. L. 
R. B. V. Acme Air Appliance Co., 

C. C.A.2, 117 P.2d 417—N. L. R. B. 
V. Vincennes Steel Corporation, C. 
C.A.7, 117 P.2d 169—Atlas Under- 
wear Co. v. N. L. R. B., C.C.A.6, 
116 P.2d 1020—Yalley Mould & 
Iron Corporation v. N. L. R. B., 
C.C.A.7, 116 P.2d 760, certiorari de¬ 
nied -61 S.Ct. 1114, 313 U.S. 690, 85 
L.Ed. 1545—N. L. R. B. v. Chicago 
Apparatus Co., C.C.A.7, 116 P.2d 
753—Bethlehem Shipbuilding Cor¬ 
poration Limited v. N. L. R. B., 
C.C.A.1, 114 P.2d 930, certiorari 
dismissed Bethlehem Shipbuilding 
Corporation v. N. L. R. B., '61 S. 
Ct. 448, 312 U.S. 710, 85 L.Ed. 1141 
—N. L, R. B. V. Ford Motor Co., 
C.C.A.6, 114 P.2d 905, certiorari 
denied Ford Motor Co. v. N. L. R. 

B. , 61 S.Ct. 621, 312 U.S. 689, 86 
L.Ed. 1126—N. L. R. B. v. Stover, 

C. C.A.10, 114 F.2d 513—N. L. 'R. 

B. V. Elkland Leather Co., C.C.A. 
3, 114 F.2d 221, certiorari denied 
Elkland Leather Co. v. N. L. R. B., 
61 S.Ct. 170, ,311 U.S. 705, 85 L.Ed. 
457—N. L. R. B. v. Viking Pump 
Co., C.C.A.8, 113 F.2d 759, certio¬ 
rari denied Viking Pump Co. v. N. 
L. R. B., 61 S.Ct. 449, 312 U.S. 680, 
85 L.Ed. 1119—^^Consumers Power 
Co. V. N. L. R. B., C.C.A.6, 113 P. 
2d 38—^N. L. R. B. v. Sunshine 
Mining Co., C.C.A.9, 110 P.2d 780, 
certiorari denied Sunshine Mining 
Co. V. N. L, R. B., 61 S.Ct. 447, 812 
U.S. 678, 85 L.Ed. 1118, rehearing 
denied -61 S.Ct. 619, 312 U.S. 713, 
85 L.Ed. 1144—N. L. R. B. v. Gosh- 
en Rubber & Manufacturing Co., 

C. C.A.7, LIO P.2d 432—N. L. R. B. 
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evidence has been held to be insufficient to sustain 
such a finding.3^ Likewise, in particular cases the 
evidence has been held sufficient to sustain a find- 
ing that the employer has not interfered with, re- 


strained or coerced his employees,35 or sufficient to 
sustain a finding that a union or individual em- 
ployees have coerced and intimidated other em- 
ployees.36 In addition, the evidence has been held 


V. Boss Mfg. Co., C.C.A.7, 107 F.2d 
674 —N. Li. R. B. v. Planters Mfg. 
Co., C.C.A,4, 106 P.2d 7*50, rehear- 
ing denied 106 F.2d 524—N. L. R. 

B. V. Colten, C.C.A.6, 10’5 F.2d 179 
—N. L, R. B. V. Lund, C.C.A.8, 103 
•F,2d 815—Virginia Ferry Corpora¬ 
tion V. N. L. R. B., C.C.A.4, 101 P. 
2d 103—N. L. R. B. V. American 
Potash & Chemical Corporation, C. 

C, A.9, 98 F.2d 488, certiorari de¬ 
nied American Potash & Chemical 
Corporation v. N, L. R. B., 59 S. 
Ct. 582, 306 U.S. 643, 83 L.Ed. 1043 
—K L. R. B. V. Wallace Mfg. Co., 
C.C.A.4, 95 P.2d 818. 

D.C.—^Peter J. Schweitzer, Inc., v. 
N. L. R. B., 144 F.2d 520, 79 U.S. 
App.D.C. 178. 

N.T.—New York State Labor Rela- 
tions Board v. Prank G. Shattuck 
Co., 20 N.T.S.2d 949, 260 App.Div. 
315. 

• Utah.—^American Ponndry & Ma- 
chine Co. v. Utah Labor Relations 
Board, 141 P.2d 390, 105 Utah 83. 
Wis.—^Wisconsin Labor Relations 
Board v. Pred Rueping Leather 
Co., 279 N.W. 673, 228 Wis. 4'73, 
117 A.L.R. 398. 

Announciug retroaetive wage In- 
orease 

Evidence anthorized conclusion 
that employea* was guilty of unfair 
labor practices by announcing re- 
troactive wage raise, which had been 
negotiated by union, without giving 
union credit and by attempting to 
undercut authority of union.—N. L. 
B. B. V. Elyria Tei. Co., C.C.A.6, 158 
F.2d 868. 

Clrculation by employer of vote of 
couildence 

Evidence sustained finding that 
automobile manufacturer circulated 
a “vote of confidence” in manufac- 
turer's labor policies, and that such 
clrculation and publication of the 
vote interfered with, restrained, and 
coerced employees in the exercise of 
rights to self-organization to join, 
form and assist labor organizations, 
and to bargain collectively.—N. L. 
R. B. V. Ford Motor Co., C.C.A.6, 
114 F.2d 905, certiorari denied Ford 
Motor Co. V. N. L. R. B., 61 S.Ct. 
621, 312 U.S. 689, 85 L.Ed. 1126. 

€ontra.ct8 with Individual employees 

Evidence sustained finding that 
contracts with individual employees 
were obtained as a means of defeat- 
ing unionization and discouraging 
collective bargaining.—N. L. R. B. v. 
Adel Clay Products Co., C.C.A.8, 184 
F.2d 342. 

Evidence that company cansed 
strike by its refusal to bargain with 


union representing company’s piant 
and sawmill employees, and that 
company refused to end strike ex- 
cept on terms which would deny col¬ 
lective bargaining by recognizing un¬ 
ion as representative of its members 
only, warranted finding of board 
that company had interfered with, 
restrained, and coerced its employees 
in exercise of their statutory rights. 
—N. L. R. B. V. Biles Coleman Lum- 
ber Co., C.C.A.9, 98 F.2d 18. 

Evidence as to employer’s use of 
police and change of lunch hour of 
female employees to prevent .discus- 
sion and organizational aclivities 
and as to charges made by service 
manager to employees that union 
was communistic sustained finding 
that employer interfered with, re¬ 
strained, and coerced its employees 
in the exercise of right to organize. 
—N. L. R. B. V. Revlon Products 
Corporation, C.C.A.2, 144 F.2d 88. 

Prohlbltion of solicltatlon on em- 
ployer’s property 

U.S.—N. L. R. B. V. May Bept. 
Stores Co., C.C.A.8, 154 F.2d 533— 
Carter Carburetor Corporation v. 
N. L. R. B., C.C.A.S, 140 r.2d 714. 

Urging retura to work during strtfce 
Evidence that employer following 
commencement of strike instructed 
its operating superintendents to in- 
form employees by telephone that 
piant was operating the next day 
as usual and that their jobs were 
open for them, if they cared to come 
in, established that employer was 
guilty of coercion.—N. L. R. B. v. 
Montgomery Ward & Co., C.C.A.9, 
133 P.2d '676, 146 A.L.R. 1045. 

34. U.S.—N. L. R. B. v. Reynolds 
Intern. Pen Co., C.C.A.7, 162 F.2d 
680—N. L. R. B. V. Thompson 
Products, C.C.A.6, 162 F.2d 287— 
N. L. R. B. V. Ross Gear & Tool 
Co., C.C.A.7, 158 F.2d 607—Key- 
stone Steel & Wfre Co. v. N. L. 
R. B., C.C.A.7, 155 F.2d 553, cer¬ 
tiorari granled 67 S.Ct. 190, 329 

U.S. 705, 91 L.Ed. -, vacated In 

view of stipulation 68 S.Ct. 214, 
motion granted 68 S.Ct. 259—^Wy- 
man-Gordon Co. (Ingalls Shepard 
Division) V. N. L. R. B., C.C.A.7, 
153 P.2d 480—N. L. R. B. v. Walt I 
Disney Productions, C.C.A.9, 146 
P.2d 44, certiorari denied 65 S.Ct. 
1025, 324 U.S. 877, 89 L.Ed. 1429 
—^N. L. R. B. V. Shenandoah-Dives 
Mining Co., C.C.A.10, 145 P.2d 542 
—N. L. R. B. V. Draper Corpora¬ 
tion, C.C.A.4, 14'5 F.2d 199, 156 A. 
L.R. 989—N. L. R. B. v. Brown-| 
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Brockmeyer Co., C.C.A.6, 143 P.2d 
537—Boeing Airplane Co., Wichita 
Division, v. N. L. R. B., C.O.A.10, 
140 P.2d 423—N. L. R. B. v. Amer¬ 
ican Rolling Mill Co., C.C.A.6, 126 
F.2d 38—N. L. R. B. v. Aladdin 
Industries, C.C.A.7, 125 P.2d 377. 
certiorari denied Aladdin Indus¬ 
tries V. N. L. R. B., 62 S.Ct. 1310, 
316 U.S. 706, 86 L.Ed. 1773—N. L. 

R. B. V. Arma Corp., C.C.A.2, 122 
P.2d 153—Wilson & Co. v. N. L. R. 

B. , C.C.A.7. 120 P.2d 913—Martel 
Mills Corporation v. N, L. R. B., C, 

C. A.4, 114 P.2d 624—Foote Bros. 
Gear & Machine Corporation v, N. 
L. R. B., C.C.A.7, 114 F.2d 611, re- 
versed on other grounds N. L. R. 
B. V. Foote Bros. Gear & Machine 
Corporation, 61 S.Ct. 318, 311 U.S. 
620, 85 L.Ed. 394, mandate con- 
formed to Foote Bros. Gear & Ma¬ 
chine ‘Corporation v. N. L. R. B., 
121 F.2d 802—N. L. R. B. v. Ex¬ 
press Pub. Co., O.C.A.5, 111 P.2d 
588, reversod on other grounds 61 

S. Ct. 693, 312 U.S. 426, 8‘5 L.Ed. 
930—C. G. Conn, Limited, v. N. 
L. R. B., C.C.A.7, 108 P.2d 390— 
Ballston-Stillwater Knitting Co. v. 
N. L. R. B., C.O.A.2, 98 P.2d 758. 

Pa.—Lazarus Store v. Pennsylvania 
Labor Relations Board, Com.Pl., 3'7 
Luz.Leg.Reg.Rep. 413. 

Wis.—B. G. Shinner &, Co. v. Wra- 
betz, 292 N.W. 902, 235 Wis. 196. 

Employer’s couduct of strike vote 

Evidence would not sustain finding 
that employer was guilty of an un¬ 
fair labor practice in conducting a 
“strike vote" after union had passed 
a strike resolution, notwithstanding 
statements in speech by superintend¬ 
ent that strike would require shut- 
down.—N. L. R. B. v. Algoma Ply- 
wood & Veneer Co., C.C.A.7, 121 P.2d 
602. 

35. Utah.—Building Service Em¬ 

ployees Local No. 59 v. Newhouse 
Realty Co., 95 r.2d '507, 97 Utah 
562. 

Wis.—Wisconsin Employment Rela¬ 
tions Board v. Milk & Ice Cream 
Drivers & Dairy Employees Un¬ 
ion, Local No. 225, 29,9 N.W. 31, 
238 Wis. 379, certiorari denied 
Mllk & Ice Cream Drivers and 
Dairy Employees-Union, Local 225, 
v. Wisconsin Employment Rela¬ 
tions Board, 62 S.Ct. 1035, 316 U. 
S. 668, 86 L.Ed. 1744. 

36. Wis.—International Union, U. A. 
W. A. A. F. of L., Local 232 V. 
Wisconsin Employment Relations 
Bd., 27 N.W.2d 876, 250 Wis. 6'50. 
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sufficient or insufficient with respect to gifts and fa- 
vors to employees,37 employment on condition of 
joining a particular uniones or pressure by employ- 
ers to join a certain union,39 lockouts,^® and the 
closing down or transfer of the employer^s busi- 
ness.*^! 

In determining whether an employer has inter- 
fered with, restrained, or coerced his employees, the 
board fs entitled to consider the facts and incidents 
shown by the testimony, not simply in isolation, buf 
cumulatively and compositely as well, in arriving at 
its inferences and conclusions.42 Normally, the con- 
clusion that the employees’ choice was restrained by 
the employer’s interference must of necessity be 
based on the existence of conditions or circumstanc- 
es which the employer created or for which he was 
fairly responsible, and as a resuit of which it may 
reasonably be inferred that the employees '‘did not 
have complete and unfettered freedom of choice.^^ 
Even where assurances are made to the employees, 
the actions of executives may be looked to for the 
purpose of determining the policy of the company, 
for lip Service to the policy and purposes of the stat¬ 
ute is not sufficient.*^^ 

The-failure of an employer to take affirmative 


steps to disabuse the minds of the employees gener-'' 
ally of the belief that the employer favored an or- 
ganization which he helped to establish and which 
he dominated justifies a finding that the employees 
were not as free as the statute* demands.‘^5 a find¬ 
ing of interference, restraint, or coercion may be 
sustained by evidence that after efforts were made 
to organize a union the employer shifted certain em¬ 
ployees to less desirable hours of employment and 
attempted to have employees sign letters stating that 
they did not wish anyone to bargain for them.'^® A 
general increase of wages, especially during organi- 
zational activities by the employees, is a relevant cir- 
cumstance to be considered by the board and may, 
at least in connection with other evidence, be suffi¬ 
cient to sustain a finding of interference, restraint, 
or coerciori.47 The employer’s attempt to dissuade 
its employees from joining or remaining in a union 
by shutting down the piant, or by threatening to do 
so, is pertinent in determining whether the employ¬ 
er interfered with, restrained, or coerced its em¬ 
ployees in the exercise of their rights under the stat- 
ute^S and may be sufficient, particularly in connec¬ 
tion with other evidence, to sustain a finding of in¬ 
terference, restraint, or coercion.'^^ 

A finding that the conduct of the employer con- 


37. Uvideuce 3ield sufficient 
U.S.—N. L. R. B. V. Bradley Lum- 

ber 'Co. of Arkansas, C.C.A.8, 128 
F.2d 768. 

Bvidence held insufficient 
U.S.—N. L. R. B. V. Reynolds In- 
tern. Pen Co., C.C.A.7, 162 F.2d 680. 
D.C.—Peter J. Schweitzer, Inc., v. 
N. L. R. B., 144 F.2d 520, 79 U.S. 
App.D.C. 178. 

38. Evidence beld sufficient 

(1) To sustain finding that em- 
ploymont of certain employee was 
conditioned on acceptance by his fa- 
ther of membership in alleged com¬ 
pany union, and that such condition 
violated statute.—^N. L. R. B. v. 
Link-Belt Co., 61 S.Ct. 358, 311 U.S. 
584, 85 L.Bd. 368. 

(2) To support finding that em¬ 

ployer required membership in par¬ 
ticular Union as condition of em¬ 
ployment.—N. L. R. B. V. Swift & 
Co„ C.C.A., 129 F.2d 222-—Eagle- 

Picher Mining & Smelting Co. v. N* 
L. R. B., C.C.A.8, 119 P.2d 903. 

39. Evidence held sufficient 
U.S.—N. L. R. B. V. Cowell Portland 

Cernent Co., C.C.A.9, 148 P.2d 237, 
certiorari denied 66 S.Ct. 44, 326 
U.S. '735, 90 L.Ed. 438—N. L. R. 

B. V. Lund, C.C.A.8, 103 F.2d 81'6 
—^Consolidated Edison Co. of New 
York V. N. L. R. B., C.C.A.2, 95 F. 
2d 390, modified on other grounds 
Consolidated Edison Co. of New 
York V. National Labor Relations 


Board, 59 S.Ct. 205, 805 U.S. 197, 
83 L.Ed. 126. 

40. Evidence held sufficient 
To support flndings of board that 
lockout was resuit of union activi¬ 
ties and was attempt to discourage 
unionization.—^N. L. R, B. v. Nation¬ 
al Motor Bearing Co., C.C.A.9, 105 F. 
2d '652—N. L. R. B. v. Hopwood Re- 
tinning Co., C.C.A.2, 98 F.2d 97. 
Evidence held Insufficient 

To support board’s .finding that 
employer locked out employees for 
purpose of discouraging first efforts 
toward collective bargaining.—Ball- 
ston-Stillwater Knitting Co. v. N. L. 
R. B., C.C.A.2, 98 F.2d 7'58. 

Evidence held insufficient 
U.S.—N. L. R. B. v. Somerset Shoe 
Co., C.C.A.1, 111 P.2d 681—N. L. 
R. B. V. Hopwood Retinning Co., 

C.C.A.2, 98 F.2d 97. 

42, U.S.—N. L. R. B. v. Winona 
Textile Mills, C.C.A.8, 160 F.2d 201 
—^Canyon Corporation v. N. L. R. 
B„ C.C.A.8, 128 P.2d 953. 

D.C.—International Ass’n of Machin- 
ists, Tool and Die Makers Lodge 
No. 36, V. N. L. R. B., 110 P.2d 29, 
71 App.D.C. 175, affirmed 61 S.Ct. 
83, 311 U.S. '72, 85 L.Ed. 50, rehear- 
ing denied 61 S.Ct. 314, 311 U.S. 
729, 85 L.Ed. 474. 

43. U.S.—N. L. R. B. v. Link-Belt 
Co., 61 S.Ct. 358, 311 U.S. 584, 86 

I L.Ed. 868—^Western Cartridge Co. 


V. N. L. R. B., C.C.A.7, 134 F.2d 
240, certiorari denied 64 S.Ct. 48, 
320 U.S. 746, 88 L.Ed. 443. 

44. U.S.—N. L. R. B. V. Laister- 
Kauffmann Aircraft Corporation, 
C.C.A.8, 144 P.2d 9. 

45. U.S.—American Smelting & Re- 
fining Co. v. N. L. R. B., C.C.A.8, 
126 P.2d 680. 

46. U.S.—Texarkana Bus Co. v. N. 
L. R. B., C.C.A.8, 119 F.2d 480. 

47. U.S.—Medo Photo Supply Cor¬ 
poration V. N. L. R. B., 64 S.Ct. 
830, 321 U.S. 678, 88 L.Ed. 100'7—N. 
L. R. B. V. Crown Can Co., C.C.A.8, 
138 P.2d 263, certiorari denied 
Crown Can Co. v. N. L. R. B., 64 S. 
Ct. 527, 321 U.S. 769, 88 L.Ed. 1065 
—^N. L. R. B. V. Christian Board 
of Publication, C.C.A., 113 P.2d 678. 

48. U.S.—N. L. R. B. v. Franks 
Bros. Co., C.C.A.1, 137 F.2d 989. 

49. U.S.—N. L. R. B. v. Lipshutz, 
C.C.A.'6, 149 F.2d 141—N. L. R. B. 
V. Cape County Milling Co., C.C. 
A.8, 140 P.2d 643, li52 A.L.R. 144— 
N. L. R. B. V. Crown Can Co., C.C. 
A.8, 138 P.2d 263, certiorari de¬ 
nied Crown Can Co. v. National 
Labor Relations Board, 64 S.Ct. 
627, 321 U.S. 769, 88 L.Ed. 1065— 
N. L. R. B. V. J. G. Boswell Co., 
C.C.A.9, 136 P.2d 586—N. L. R. B. 
V. New Era Die Co., C.C.A.3, 118 p. 
2d 500-N. L. R. B. V. Asheville 
Hosiery Co., C.C.A.4, 108 F.2d 288. 
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stituted interference, restraint, and coercion of the 
employees is not invalidated by proof that some in- 
dividual employees were not in fact coerced.^® A 
finding of coercion may be sustained on sufficient evi- 
dence, although it is' shown that* the coercive con- 
duct of the employer did not have its intended ef- 
fect;5i and a showing of noncoercion in one in- 
stance does not disprove an affirmative showing of 
coercion in another instance,®^ 

Evidence that the union was unable to obtain a 
meeting place in the city, without evidence that the 
employer was responsible, does not establish inter¬ 
ference, restraint, or coercion by the employer. 


§ 28(98). - Dominatiorx of, or Interfer¬ 

ence with, Labor Organizations; 
Disestablishment 

Domi‘nation of, op interference with, a labor organi- 
zation as an unfair labor practice must be established 
by sufficient evidence, but the charge may be proved 
by circumstantiai as well as by direct evidence. 

Where the domination of, or interference with, a 
labor organization by the employer is the unfair la¬ 
bor practice charged before a labor relations board, 
the evidence must be sufficient to establish the 
charge.^^ The evidence in various cases has been 
held sufficient to sustain a finding of the board that 
the employer dominated or interfered with the for- 
mation or administration of a labor organization^^ 


Testimoay of employee that fore- 
maa wamed hlm that piant might 
shut down unless employees joined 
certain union and that employee was 
given membership applications and 
told to sign up other employees, was 
substantial evidence that employer 
interfered with, and coeroed its em¬ 
ployees.—L. R B. V. John Eng^el- 
horn & Sons, C.C.A.3, 134 F.2d 6'53. 

BO. U.S.—N. L. R. B. V. Trojan 
Powder Oo., C.C.A.3, 136 P.2d 337, 
certiorari denied Trojan Powder 
Co. V. N. L. R B., '64 S.Ct. 76, 320 

U. S. 7'68, 88 L.Ed. 458, rehearing 
denied 64 S.Ct. 194, 320 U.S. 813, 
'88 L.Ed. 491. 

61. U.S.—^Elastic Stop Nut Corpora¬ 
tion V. K. L. R B., C.C.A., 142 P. 
2d 371, certiorari denied 66 S.Ct. 
'6'5, 323 U.S. '722, 89 L.Ed. 680-- 
Western Cartridge Co. v. N. L. R. 
B., C.C.A.7, 134 P2d 240, certiorari 
denied 64 S.Ct. 48, 320 U.S. 746, 88 
L.Ed. 443. 

52, U.S.—^Western Cartridge Co. v. 
N. L. R B., supra. 

63. U.S.—N. L. R B. v. Auburn 

Poundry, C.C.A.7, 119 P2d 331. 

64. U.S.—N*. L. R B. v. Duncan 

Poundry Machine Works, C.C.A. 
7, 142 P2d 694. 

55. U.S.—^Wallace Corporation v. N. 
L. R. B., 6'5 S.Ct. 238, 323 U.S. 
248, 89 L.Ed. 216, rehearing denied 
65 S.Ct. 682, 324 U.S. 885, 89 L.Ed. 
14'35—^Virginia Electric & Power 
Co. V. N. L. R. B., 63 S.Ct. 1214, 
319 U.S. '633, 87 L.Ed. 1568, re¬ 
hearing denied 64 S.Ct 27, 320 U. 
S. 809, 88 L.Ed. 489--]Sr. L. R. B. 

V. Southern Beli Telephone & Tel- 
egraph Co., Ga., 63 S.Ct. 905, 319 

U. S. '50, 87 L.Ed. 12i50—N. L. R B. 

V. Southern Ass'n of Bell Tele¬ 
phone Employees, Ga., >63 S.Ct. 905, 
819 U.S. 60, 87 L.Ed. 1250—N. L. 
R. B. V. Link-Belt Co., 61 S.Ct 358, 
311 U.S. 584, 85 L.Ed. 3’68—N. L. 
R B. T. Independent Union ot 


Craftsmen, 61 S.Ct 368, 311 U.S. 
584, 85 L.Ed. 368—H. J. Heinz Co. 
V. N. L. R B., 61 S.Ct 320, 311 
U.S. 614, 85 L.Ed. 309,—Interna¬ 
tional Ass'n of Machinists, Tool 
and Die Makers Lodge No. 85, v. 
N. L. R B., App.D.C., 61 S.Ct 83, 
311 U.S. '72, 85 L.Ed. 60, rehear¬ 
ing denied 61 S.Ct 314, 311 U.S. 
729, 85 L.Ed. 474—N. L. R. B. v. 
Bradford Dyeing Ass’n, 60 S.Ct: 
918, 310 U.S. 318, 84 L.Ed. 1226— 
N. L. R. B. V. Falk Corporation, 60 
S.Ct 307, '308 U.S. 453, 84 L.Ed. 
396—^N. L. R. B. v. Pennsylvania 
Greyhound Lines, 58 S.Ct 571, 303 

U. S. 261, 82 L.Ed. 831, 116 A.L.R 
80'7—^N. L. R. B. V. Consolidated 
Mach. Tool Corp., C.C.A.2, 163 P 
2d 376—^N. L. R. B. v. Clark Bros. 
Co., C.C.A.2, 163 P2d 373—N. L. 

R. B. V. Winona Knitting Mills, C. 
C.A.8, 163 P2d 156—N. L. R. B. v. 
Norfolk Southern Bus Corp., C.C. 

A. 4, 159 P.2d 616—Independent 

Employees Ass’n of Neptune Meter 
Co. V. N. L. R. B., C.C.A.2, 158 P 
2d 448—Wilson & Co. v. N. L. R. 

B. , C.C.A.10, 166 P.2d 577, certio¬ 
rari denied 67 S.Ct 367, 329 U.S. 

789, 91 L.Ed.-N. L. R. B. v. 

May Dept. Stores Co., C.C.A.8, 164 
P.2d 633, certiorari denied 67 S. 

Ct 72, 829 U.S, 725, 91 L.Ed. - 

—N. L. R. B. V. Gilfillan Bros., C. 

C. A.9, 148 F.2d 990—N. L. R B. 

V. Cowell Portland Cernent Co., C. 
C.A.9, 148 F.2d 237, certiorari de¬ 
nied 66 S.Ct 44, 326 U.S. 735, 90 
L.Ed. 438—^Western Elee. Co. v. N. 
L. R. B., C.C.A.4, 147 F.2d '519, cer¬ 
tiorari denied 65 S.Ct 1014, 324 U. 

S. 8'70, 89 L.Ed. 1424—Point Breeze 
Emp. Ass*n v. N. L. R. B'., C.C.A. 
4, 147 P.2d 619, certiorari denied 
65 S.Ct 1015, 324 U.S. 870, 89 L. 
Ed, 1426—^N. L. R B. v. Arrow- 
head Rubber Co. of Tex., C.C.A.5, 
146 P2d 749—N. L. R. B. v. 
Thompson Products, C.C.A.9, 141 
F.2d 794—N. L. R. B. v. M. B. 
Blatt Co., C.C.A.3, 143 P2d 268, 
certiorari denied -65 S.Ct 135, 823 
U.S. 774, 89 L.Ed. 619—N. L. R 
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B. V. Northwestern Mut. Fire 
Ass'n, C.C.A.9, 142 F.2d 866, cer¬ 
tiorari denied 65 S.Ct 59, 323 U. 
S. 726, 89 L.Ed. 683—Locomotive 
Finished Material Co. v. N. L. R. 
B., C.O.A.10, 142 F.2d 802—Elastic 
Stop Nut Corporation v. N. L. R. 
B., C.C.A.8, 142 F.2d 371, certiorari 
denied 66 S.Ct 55, 323 U.S. 722, 89 
L.Ed. 680—N. L. R B. v. Ellis- 
Klatscher & Co., C.C.A.9, 142 P 
2d 356—^N. L. R. B. v. Thompson 
Products, C.C.A.9, 141 P.2d 794— 
N. L. R. B. V. Baltimore Transit 
Co., C.C.A.4, 140 P.2d 51, certio¬ 
rari denied Baltimore Transit Co. 
V. N. L. R. B., 64 S.Ct 848, 321 
U.S. 795, 88 L.Ed. 1084—Berkshire 
Knitting Mills v. N. L. R. B., C.C. 

A. 3, 139 F.2d 134, certiorari denied 
64 S.Ct 1168, 322 U.S. 747, 88 L. 
Ed. 1679—N. L. R B. v. Elvine 
Knitting Mills, C.C.A.2, 138 F.2d 
633—Edward G. Budd Mfg. Co. v. 
N. L. R. B., C.C.A.Pa., 138 P2d 86, 
certiorari denied 64 S.Ct 619, 321 

U. S. 778, 88 L.Ed. 1071—N. L. R. 

B. V. Securlty Warehouse & Cold 
Storage Co., C.C.A.9, 136 P2d 829 
—N. L. R. B. V. J. G. Boswell Co., 

C. C.A.9, 136 F.2d 585—Common- 

weallh Edison Co. v. N. L. R. B.. 
C.'C.A.7, 135 P2d 891—N. L. R B. 

V. Southern Wood Preserving Co., 
C.C.A.6, 135 P2d 606—N. L. R B. 
V. Faultless Caster Corporation, C. 

C.A.7, 135 F.2d 669—N. L. R. B. 
V. Pick Mfg. Co., C.C.A.7, 135 F. 
2d 329—West Virginia Glass Spe- 
oialty Co. v. N. L. R. B., C.C.A. 

4, 134 F.2d 651, certiorari denied 
64 S.Ct 38, 320 U.S. 738, 88 L.Ed. 
437—^Western Cartridge Co. v. N. 
L. R. B., C.C.A.7, 134 P2d 240, cer¬ 
tiorari denied 64 S.Ct 48, 320 U. 

5. 746, 88 L.Ed. 443—N. L. R. B. 
V. Germain Seed & Piant Co., C.C. 
A.9, 134 F.2d 94—Greenport Basin 
& Construction Co. v. N. L. R. B., 
C.C.A.2, 132 P.2d 867—N. L. R. B. 
V. Aintree Corporation, C.C.A.7, 132 
P2d 469, certiorari denied Aintree 
Corporation v. N. L. R. B., 63 S.Ct. 
831, 318 U.S. 774, 87 L.Ed. 1144— 
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N. L. R. B. V. Rock HlH Printing 
& Pinishing Co., C.C.A.4, 131 F.2(l 
171—N. L. R. B. V. Precision Cast- 
ings Co., C.C.A.6, 130 F.2d 639—N. 
L. R. B. V. Thompson Products, C. 
C.A.6, 130 F.2d 363—N. L. R. B. 
V. Cities Service Oil Co., CXJ.A.2, 
129 P.2d 933—Sperry Gyroscope 
Co. V. N. L. R. B., C.O.A.2, 129 F. 
2d 922—N. L. R. B. v. Wm. Tehel 
Bottling Co., C.C.A.8, 129 F.2d 250 
—N. L. R. B. V. McLain Pire, Brick 
Co., C.C.A.3, 128 F.2d 393—N. L. 
R. B. V. Condenser Corp. of Amer¬ 
ica, C.C.A.3, 128 P.2d 67—N. L. R. 

B. V. Baldwin Locomotive Works, 

C. C.A.3, 128 P.2d 39—N. L. R. B. 
V. Quality Art Novelty Co., C.C.A. 
2, 127 P.2d 903—N. L. R. B. V. 
Southwestern Greyhound Lines, C. 
C.A.8, 126 P.2d 883—American 
Smelting & Refining Co. v. N. L. 
R. B., C.C.A.8, 126 P.2d 680—N. L. 
R. B. V. Eclipse Moulded Products 
Co., C.C.A.7, 126 F.2d -576—N. L. 
R. B. V. Keystone Preight Lines, 
C.C.A.10, 126 P.2d 414—Wilson & 
Co. V. N. L. R. B., C.C.A.7, 126 P. 
2d 114, certiorari denied 62 S.Ct. 
1292, 316 U.S. 699, 86 L.Ed. 1768— 
N. L. R. B. V. American Rolling 
Mill Co., C.C.A.6, 126 P.2d 38— 
N. L. R. B. V. M. A. Hanna Co., C. 
C.A.6, 125 P.2d '786—N. L. R. B. 
V. Aluminum Goods Mfg. Co., C.C. 

A.7, 125 P.2d 363—N. L. R. B. V. 
Standard Oil Co., C.C.A.10, 124 F. 
2d 895—Wilson & Co. v. N. L. 
R. B., C.C.A.8, 123 F.2d 411—N. 
L. R. B. V. Youngstown Mines 
Corporation, C.C.A.8, 123 P,2d 178 
—N. L. R. B. V. Moore-Lowry 
Plour Mills Co., C.C,A.10,' 122 P. 
2d 419—N. L. R. B. v. Reynolds 
Wire Co., C.C.A.7, 121 P.2d 627— 
N. L. R. B. V. Moltrup Steel Prod¬ 
ucts Co., C.C.A.3, 121 P.2d 612— 
N. L. R. B. V. Blossom Products 
Corporation, C.C.A.3, 121 F.2d 260 
—Colorado Fuel & Iron Corpora¬ 
tion V. N. L. R. B., C.C.A.10, 121 P. 
2d 165—Roebling Employees Ass'n 
V. N. L. R. B., C.C.A.3, 120 P.2d 
289—Eagle-Picher Mining & 
Smelting Co. v. N. L. R, B., C.C. 
A.8, 119 P.2d 903—N. L. R. B. v. 
West Texas Utilities Co., C.C.A.5, 
119 P.2d 683—American Enka Cor¬ 
poration V. N. L. R. B., C.C.A.4, 
119 P.2d 60—Texas Co. v. N. L. 
R. B., C.C.A.7, 119 P.2d 23—Corn¬ 
ing Glass Works v. N. L. R. B., C. 
C.A.2, 118 P.2d 6215—New Idea v. 
N. L. R. B., C.C.A.7, 117 F.2d 617 
—N. L. R. B. V. Dow Chemical 
Co., C.C.A.6, 117 P.2d 455—N. L. 

R. B. V. Ed. Friedrich, Inc., C.C.A. 
6,, 116 P.2d 888—N. L. R. B. v. 
Gulf Public Service Co., C.C.A.5, 
116 P.2d 852—N. L. R. B. v. West 
Kentucky Coal Co., C.C.A.6, 116 P. 
2d 816—Valley Mould & Iron Cor¬ 
poration V. N. L. R. B., C.C.A.7, 
116 F.2d 760, certiorari denied 61 

S. Ct. 1114, 813 U.S. 690, 8-5 L.Ed. 
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1545—Cudahy Packing Co. v. N. L. 
R. B., C.C.A.8, 116 P.2d 367—N. L. 
R. B. V. General Motors Corpora¬ 
tion, C.C.A.'?, 116 P.2d 306—N. L. 
R. B. V. Swift & Co., C.C.A.8, 116 
P.2d 143—Magnolia Petroleum Co. 
V. N. L. R. B., C.C.A.10, 115 F.2d 
1007—N. L. R. B. V. American Oil 
Co. (Curtis Bay Piant), C.C.A.4, 
114 P.2d 1009—N. L. R. B. v. Elk-' 
land Leather Co., C.C.A.3, 114 P. 
2d 221, certiorari denied Elkland 
Leather Co. v. N. L. R. B., 61 S. 
Ct. 170, 311 U.S. 705, 85 L.Ed. 457 
—^Western Union Telegraph Co. v. 
N. L. R. B., C.C.A.2, 113 P.2d 992 
—Continental Box Co. v. N. L. R. 

B. , C.C.A.I5, 113 F.2d 93—Texas 
Co. V. N. L. R. B., C.C.A.5, 112 P.2d 
744. certiorari denied 61 S.Ct. 392, 
311 U.S. '712, 85 L.Ed. 463—Subin 
V. N. L. R. B.. C.C.A.3, 112 P.2d 
326, certiorari denied 61 S.Ct. 38, 
311 U.S. 673, 85 L.Ed. 433—N. L. 

R. B. V. Tovrea Packing Co., C.C.A. 
9, 111 P.2d 626, certiorari denied 
Tovrea Packing Co. v. N. L. R. B., 
-61 S.Ct. 28, 311 U.S. 668. 85 L.Ed. 
429—Kansas City Power & Light 
Co. V. N. L. R. B., C.C.A.8. 111 P. 
2d 340—^N. L. R. B. v. J. Greene- 
baum Tanning Co., C.C.A.?, 110 F. 
2d 984, certiorari denied J. Greene- 
baum ‘Tanning Co. v. N. L. R. B., 
61 S.Ct. 18, 311 U.S. 662, 85 L.Ed. 
424—N. L. R. B. v. Sunshine Min¬ 
ing Co., C.C.A.9, 110 P.2d 780, cer¬ 
tiorari denied Sunshine Mining Co. 
V. N. L. R. B., 61 S.Ct. 447, 312 U. 

S. 678, 86 L.Ed. 1118, rehearing de¬ 
nied 61 S.Ct. 619, 312 U.S. 713, 8*5 
L.Ed. 1144—Union Drawn Steel 
Co. V. N. L. R. B., C.C.A.3, 109 P. 
2d 687—N. L. R. B. v. Norfolk 
Shipbuilding & Drydock Corpora¬ 
tion, C.C.A.4, 109 F.2d 128—N. L. 
R. B. V. Brown Paper Mill Co., C. 

C. A,6, 108 P.2d 867, certiorari de¬ 

nied Brown Paper Mill Co. v. N. 
L. R. B., 60 S.Ct. 1104, 310 U.S. 
651, 84 L.Ed. 1416—N. L. R. B. V. 
H. E. Pletcher Co., C.C.A.l, 108 F. 
2d 459, certiorari denied H. E. 
Pletcher Co. v. N. L. R. B., 60 S. 
Ct. 716, 309 U.S. 678, 84 L.Ed. 1022 
—Swift & Co. V. N. L. R. B., C. 
C.A.10, 106 P.2d 87—N. L. R. B. 
V. American Mfg. Co., C.C.A.2, 106 
p.2d 61, modified on other grounds 
American Mfg. Co. v. N. L. R. B., 
60 S.Ct. 612, 309 U.S. 629, 84 L. 
Ed. 988—N. L. R. B. v. Colten, C. 
C.A.6, 105 P.2d 179—Hamilton- 

Brown Shoe Co. v. N. L. R. B., 
C.C.A.8, 104 P.2d 49—Wilson & 

Co. V. N. L. R. B., C.C.A.8, 103 P.2d 
243—^Cudahy Packing Co. v. N. L. 
R. B., C.C.A.8, 102 P.2d 745, certio¬ 
rari denied 60 S.Ct. ‘78, '308 U.S. 
66i5, 84 L.Ed. 475—^Virginia Ferry 
Corporation v. N. L. R. B., C.C.A. 
4, 101 P.2d 103—N, L. R. B. v. 
American Potash. & Chemical Cor¬ 
poration, C.C.A.9, 98 P.2d 488, cer¬ 
tiorari denied American Potash & 
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'Chemical Corporation v. N. L. 

B., 59 S.Ct. 582, 306 U.S. 643, 83"^ 
L.Ed. 1043—N. L. R. B. v. Reming- 
ton Rand, C.C.A.2. 9,4 P.2d 862, cer¬ 
tiorari denied Remington Rand v. 
N. L. R. B., 68 S.Ct. 1046, 304 U. 
S. 576, 82 L.Ed. 1540, rehearing 
denied Remington Rand v. U. S., 
68 S.Ct. 1054, 304 U.S. 690, 82 L, 
Ed. 1549, certiorari denied Central 
Bxecutive Council of Remington 
Rand Employes' Ass’ns v. N. L. R. 
B., 58 S.Ct. 1061, 304 U.S. 685, 82 
L.Ed. 1546, 

D.C.—Bethlehem Steel Co. v. N. L. R. 
B., ,120 P.2d 641, 74 App.D.C. 62— 
N. L. R. B. V, Arcade-Sunshine 
Co., 118 P.2d 49, 73 App.D.C. 128, 
certiorari denied Arcade-Sunshine 
Co. V. N. L. R. B.. 61 S.Ct. 942, 313 

U. S. 667, 85 L.Ed. 1526. 

N.Y.—Stork Restaurant v. Boland, 
26 N.E.2d 247, 282 N.T. 266—New 
York State Labor Relations Board 

V. Interborough News Co., 10 N. 
Y.S.2d 396, 170 Misc. 847. 

Pa.—In re Ewart, 42 Pa.Dist. & Co. 
307. 

Evideuce of antl-iinlon. statements 
of supervisory employees neoessar- 
ily resulting in assistance in organi- 
zation of independent union and of 
participation of employees having 
supervisory powers in such organi- 
zation sustained board’s flndings 
that employer was guilty of unfair 
labor practices.—^Wallace Corpora¬ 
tion V. N. L. R. B., C.C.A.4, 141 F. 
2d 87, affirmed 66 S.Ct. 238, 323 U.S. 
248, 89 L.Ed. 216, rehearing denied 
66 S.Ct. 682, 324 U.S. 885, 89 L.Ed. 
1435—Richwood Clothespin & Dish 
Worker^s Union v. National Labor 
Relations Board, C.C.A.4, 141 P.2d 
87, affirmed 65 S.Ct. 238, 323 U.S. 248, 
89 L.Ed. 216. 

New nnlon as coutinuaticm of doml- 
nated unioxi 

U.S.—^Western Elee. Co. v. N. L. R. 
B., C.C.A.4, 147 P.2d '519, certio¬ 
rari denied 65 S.Ct. 1014, 324 U.S. 
870, 89 L.Ed. 1424—Point Breeze 
Emp. Ass'n v. N. L. R. B., C.C.A.4, 
147 P.2d 519, certiorari denied 65 
S.Ct. 1016, 324 U.S. 870, 89 L.Ed. 
1425—N. L. R. B. v. Moore-Lowry 
Plour Mills Co., C.C.A.10, 122 P.2d 
419—^N. L. R. B. V. Continental 
Oil Co., C.C.A.10, 121 P.2d 120. 

SoUcitatlon. of votes at electlon ' 
U.S.—N. L. R. B. V. Clinchfleld Coal 
Corporation, C.C.A.4, 145 P.2d 66, 
155 A.L.R. 874. 

Dlscrlmination in Issulng passes to 
one union 

U.S.—South Atlantic S. S. Co. of 
Delaware v. N. L. R. B., C.C.A.B, 
116 P.2d 480, certiorari denied 61 
S.Ct. 1101, 313 U.S. 682, 85 L.Ed. 
1538, rehearing denied 62 S.Ct 64, 
314 U.S. 708, 86 L.Ed. 565. 
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and in otli< 


and in other cases the evidence has heen held to be 
instifficient to sustain such a finding.®® Likewise in 
various cases the evidence has been held to be suf¬ 


ficient to support a finding that the employer con- 
tributed financial or other support to a labor organi- 
zation®*^ or the evidence has been held insufficient 


56. U.S.—N. L. R. B. v. Thompson 
Products, C.C.A.6, 162 F.2d 287— 
N. L. R. B. V. Brown Co., C.C.A.l, 
160 P.2d 449—Keystone Steel & 
Wire Co. v. N. L. R. B., C.C.A.7, 
165 F.2d 553, certiorari granted 67 

5. Gt. 190, 329 U.S. 705, 91 L.Ed. - 

and vacated in view of stipulation 
68 S.Ct. 214, motion g-ranted 68 S. 
Ct, 259—N. L. R. B. v. Clinchfield 
Coal Corporation, O.C.A.4, 145 P.2d 
66, 165 A.L.R. 874—K. L. R. B. v. 
Brown-Brockmeyer Co., C.C.A.6, 
143 P.2d 637—N. L. R. B. v. Dun- 
can Foundry & Machine "Works, 
C.C.A.7. 142 F.2d 594—N. L. R. B. 
V. Clinton Woolen Mfg. Co., C.C.A. 

6, 141 F.2d 763—N. L. R. B. v. Sun 
Shipbuilding- & Dry Dock Co., C.C. 

A. 3, 135 F.2d 15—N. L. R. B. v. 
Standard Oil Co„ C.C.A.IO, 124 F. 
2d 895—N. L. R. B. v. Arma Cor¬ 
poration, C.C.A.2, 122 F.2d 153— 
N. L. R. B. V. Algoma Plywood & 
Veneer Co., C.C.A.7, 121 F.2d 602 
—Diamond T Motor Car Co. v. 
N. L. R. B., C.C.A.7, 119 P.2d 978— 
N. D. R. B, V. Sparks-Withington 
Co., C.C.A.6, 119 F.2d 78, certio¬ 
rari dismissed 62 S.Ct. 477, 314 U. 
S. 703, 86 L.Ed. 662—A. E. Staley 
Mfg:. Co. V. N. L. R. B., C.C.A.7, 117 
P.2d 868—B. I. Du Pont De Ne¬ 
mours & Co v. N. L. R. B., C.C.A. 
4, 116 P.2d 388, certiorari denied 
N. L. R. B. V. E. I. Du Pont de 
Nemours & Co., 61 S.Ct. 959, 313 
U.S. 671, 85 L.Ed. 1529—N. L. R. 

B. V. International Shoe Co,, C.C. 

A. 8, 116 P.2d 31—Virginia Electric 
& Power Co. v. N. L. R. B., C.C.A.4, 
115 P.2d 414, reversed on other 
grounds 62 S.Ct. 344, 314 U.S. 469, 
86 L.Ed. 348—Independent Organ- 
ization of Employees of Virginia 
Electric & Power Co. v. N. L. R. 

B. , C.C.A.4, 115 P.2d 414, reversed 
on other grounds 62 S.Ct. 344, 314 

U. S. 469, 86 L.Ed. 348—N. L. R. B. 

V. Mathieson Alkali Works, C.C.A. 
4, 114 P.2d 796—Foote Bros. Gear 
& Machine Corporation v. N. L. R. 
B., C.C.A.7, 114 P.2d 611, reversed 
on other grounds N. L. R. B. v. 
Foote Bros. Gear & Machine Cor¬ 
poration, 61 S.Ct. 318, 311 U.S. 620, 
85 L.Ed. 394, mandate conformed 
to, C.C.A., Foote Bros. Gear & Ma¬ 
chine Corporation v, N. L. R. B., 
121 F.2d 802—Humhle Oil & Re- 
fiuing Co. v. N. L. R. B'., C.C.A.5, 
113 P.2d 86—Magnolia Petroleum 
Co. V. N. L. R. B.,- C.C.A.5, 112 F. 
2d 546—N. L. R. B. v. Sterling 
Electric Motors. C.C.A.9, 109 F.2d 
194, reheard 112 F.2d 63, set aside 
on other grounds 114 F.2d 738, mo¬ 
tion denied Ex parte N. L. R. B., 
61 S.Ct. 67. 311 U.S. 617, 85 L.Ed. 
391, certiorari dismissed N. L. R. 


B. V. Sterling Electric Motors, 61 
S.Ct. 69, 311 U.S. 722, 86 L.Ed. 471 
—N. L. R. B. V. Swank Products, 
' C.C.A.3, 108 F.2d 872—L. Greif & 
Bro. V. N. L. R. B., C.C.A.4, 108 F. 
2d 551—Cupples Co. Manufacturers 
V. N. L. R. B., C.C.A.8, 106 F.2d 
100—Ballston-Stillwater Knitting 

Co. V. N. L. R. B., C.C.A.2, 98 F.2d 
758—N. L. R. B. v. A. S. Abell 
Co., C.C.A.4, 97 P.2d 951—N. L. R. 
B. V. Lion Shoe Co., C.C.A.l, 97 F. 
2d 448—N. L. R. B. v. Remmgton 
Rand, C.C.A.2, 94 P.2d 862, certio¬ 
rari denied Remington Rand v. N. 
L. R. B., 58 S.Ct. 1046, 304 U.S. 
676, 82 L.Ed. 1540, rehearing de¬ 
nied Remington Rand v. U. S., 58 
S.Ct. 1054, 304 U.S. 590, 82 L.Ed. 
1549, certiorari denied Central 
Execulive Council of Remington 
Rand Employes’ Ass’ns v. N. L. 
R. B., 58 S.Ct. 1061, 304 U.S. 586, 
82 L.Ed. 1546. 

N.Y.—International Ry. Co. v. Bo- 
land, 8 N.T.S.2d 643, 169 Misc. 
926. 

Pa.—Hodson Motor Co. v. United 
Automobile Workers, Com.Pl., 89 
Pittsb.Leg.J. 241. 

Utah.—Utah Poultry Producers Co- 
op. Ass’n V. Utah Labor Relations 
Board, 149 P.2d 643. 106 Utah 394 
—Building Service Employees Lo- 
cal No. 59 V. Newhouse Realty Co., 
96 P.2d 507, 97 Utah 662. 

Wis.—E. G. Shinner & Co. v. Wi'a- 
betz, 292 N.W. 902, 235 Wis. 195. 
New tuLion as continuation of domi- 
nated. tmiou. 

U. S.—Keystone Steel & Wire Co. v. 
N. L. R. B., C.C.A.7, 165 P.2d 653, 
certiorari granted 67 S.Ct. 190, 329 

U.S. 705, 91 L.Ed. -, and vacated 

in view of stipulation 68 S.Ct. 214, 
motion granted 68 S.Ct. 259. 
Evidence that eight or ten super- 

vlsory employees joiaed organization 
of employees and solicited members, 
spoke favorably of it, and kept mem- 
bership cards on their desks, etc., did 
not establish that employer interr 
fered with organization.—N. L. R. B. 

V. Sparks-Withington Co., C.C.A.6, 
119 P.2d 78, certiorari dismissed 62 

5. Ct. 477, 314 U.S. 703, 86 L.Ed. 662. 
Dlsplay of hiittons 

Fact that management did not dis- 
approve of display of buttons by 
employees was immaterial since 
management had no right to pro- 
hibit the use of the buttons.—N. L. 
R. B. V. Thompson Products, C.C.A. 

6, 162 P.2d 287. 

57. U.S.—H. J. Heinz Co. v. N. L. R. 
B., 61 S.Ct. 320, 311 U.S. 614, 85 L. 
Ed. 309—^N. L. R. B. v. Pennsyl- 
vania Greyhound Lines, 58 S.Ct 
671, 303 U.S. 261, 82 L.Ed. 831, 
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11’5.A.L.R. 307—N. L. R. B. v. 
Thompson Products, C.C.A.6, 162 
F.2d 287—^Wyman-Gordon Co. (In- 
galls Shepard Division) v. N. L. R. 

B. , C.C.A.7, 153 F.2d 480—Berk¬ 
shire Knitting Mills v. N. L. R. B., 

C. O.A.3, 139 P.2d 134, certiorari 
denied 64 S.Ct 1158, 322 U.S. 747, 
88 L.Ed. 1579—N. L. R. B. v. El- 
vine Knitting Mills, C.C.A.2, 138 
P.2d 633—N. L. R. B. v. Security 
Warehouse & Cold Storage Co., C. 

C.A.9, 136 P.2d 829—N. L. R. B. v. 
Germain Seed & Piant Co., C.C.A.9, 
134 P.2d 94—N. L. R. B. v. Rock 
Hili Printing & Finishing Co., C. 
C.A.4, 131 F.2d 171—N. L. R. B. v. 
Condenser Corp. of America, C. 
C.A.3, 128 P.2d 67—Wilson & Co. 
V. N. L. R. B., C.C.A.7, 126 P.2d 
114, certiorari denied 62 S.Ct. 1292, 
316 U.S. 699, 86 L.Ed. 1768—N. 
L. R. B. v. Standard Oil Co., C.C. 

A. 10, 124 P.2d 895—N. L. R. B. v. 
Moore-Lowery Flour Mills Co., C. 
C.A.IO, 122 F.2d 419—N. L. R. B. 
V. Continental Oil Co., C.C.A.IO, 121 
F.2d 120—Roebling Employees 
Ass'n V. N. L. R. B., C.C.A.3, 120 
P.2d 289—N. L. R. B. v. Colten, 
C.C.A.6, 105 P.2d 179—Hamilton- 
Brown Shoe Co. v. N. L. R. B., C. 

C. A.S, 104 P.2d 49—Wilson & Co. 
V. N. L. R. B., C.C.A.8, 103 P.2d 
243—N. L. R. B. v. Remington 
Rand, C.C.A.2, 94 P.2d 862, certio¬ 
rari denied Remington Rand v. N. 
L. R. B., 68 S.Ct 1046, 304 U.S. 
676, 82 L.Ed. 1540, rehearing de¬ 
nied Remington Rand v. U. S., 
58 S.Ct 1064, 304 U.S. 690, 82 L.Ed. 
1549, certiorari deniod Central 
Exeeutive Council of Remington 
Rand Employees’ Ass’ns v. N. L. 
R. B., 58 S.Ct 1061, 304 U.S. 685, 
82 L.Ed. 1546. 

D.C.—Bethlehem Steel Co. v. N. L. R. 

B. , 120 F.2d 641, 74 App.D.C. 62— 
International Ass'n of Machinists, 
Tool and Die Makors Lodge No. 36, 
V. N. L. R. B., 110 P.2d 29, 71 App. 

D. C. 175, affirmed 61 S.Ct 83, 311 
U.S. 72, 85 L.Ed. 60, rehearing de¬ 
nied 61 S.Ct 314, 311 U.S. 729, 
86 L.Ed. 474. 

Favoritlsm shown compaoiy unlon 
U.S.—Cudahy Packing Co. v. N. L. 
R. B., C.C.A.10, 118 F.2d 295. 

Feormitting clrculatlon of potition 
Board’s inference that employer 
knew of and permitted activitie^ of 
cireulating petition for joining inde¬ 
pendent Union during working hours 
and collectlon of dues and posting 
of notices was supported by ‘sub- 
stantial evidence, and fact that hand- 
bill hostile to afflliated Union was 
posted on bulletin board subsequent 
to organization of independent union 
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to support such a finding,58 or sufficient to support 
a finding that the eniployer did not dominate or in¬ 
teriere with a labor organization.^^ 

Domination of, and interference with, a labor or- 
ganization by the employer may be established by 
circumstantial, as well as direct, evidence,®^ but they 
may not be established by mere suspicion or in- 
ference generated by a preference for one organiza- 
tion over another one.^i The circumstances alleg- 
edly supporting a finding that the employer had dom- 
inated and interfered with the formation of a union 
is to be viewed in the light of surrounding circum¬ 
stances.62 In order to establish employer domina¬ 
tion or support of a labor organization it is not nec- 
essary to prove overt or express words or acts of 
domination or support by stockholders or executive 
officers of the employer; it is sufficient to show cov- 
ert' support or domination or acts of supervisory 
employees and a general setup of such a nature and 
so carried out as reasonably to warrant the infer- 
ence that the union was an employer project.63 The 
statute does not require that lack of harmonious re- 
lations between employer and employees shall con¬ 
stitute the only possible proof of absence of employ¬ 
er domination.64 In determining whether an em- 


ployer’s dominance of a labor organization had been 
terminated, evidence that a supervisor, at a super- 
visor^s suggestion, undertook to infiuence certain 
subordinates is entitled to consideration by the 
board.65 The efifect on the minds of the employees 
of the employer^s public disavowal of a dominated 
union ordinarily is a question of fact for the board 
to determine.66 

Where there is testimony indicating the disap- 
proval of an outside union and encouragement of 
an inside union, the board may infer interference 
with collective bargaining privileges and domina¬ 
tion of the inside union.67 The comparison of speed 
in negotiating and contracting with contending un- 
ions is evidentiary in showing interference or assist- 
ance,' at least when considered with other acts.68 
The quick execution of a closed-shop agreement 
when the employer knew that a rival labor organi¬ 
zation claimed to represent a majority of employees 
is itself evidential of the employer’s assistance to the 
contracting union.69 Where a lawyer who subse- 
quently represented the employer assisted in the for¬ 
mation of a union, the failure of the employer to 
show what its connection with the lawyer was is 

significant.'^6 

Sworn testimony given by witnesses before the 


and execution of contract did not 
militate against finding of board.— 
Elastic Stop Nut Corporation v. N. 
L. R. B., C.C.A.8, 142 F.2d 371, cer¬ 
tiorari denied 65 S.Ct. 55, 323 U.S. 
722, 89 L.Ed. 580, 

58. U.S.—N. L. R. B. v. Sun Ship- 
building & Dry Dock Co., C.C.A.3, 
135 P.2d 15. 

59. XTtah.—Building Service Em- 
ployees Local No. 59 v. Newhouse 
Realty Co., 95 P.2d 507, 97 Utah 
562. 

00. tJ.S.—Sperry Gyroscope Co. v. 

N. L. R. B., C.C.A.2, 129 P.2d 922. 
Circumstances to be oonsldeored 
Facts that employees’ association 
hired its own attorney, collected 
dues, held regular meetings ofC em- 
ployer's property, elected officers and 
received no financial assistance from 
employer, and that association nego- 
tiated collective bargaining contract 
and disposed of certain grievances 
and obtained various piant improve- 
ments were only part of evidence 
which board was entitled to appraise 
in determining whether association 
was employer dominated.—New Idea 
V. N. L. R. B., C.C.A.7, 117 F.2d 617. 
Commou types of domination. 

While the indicia of company par- 
ticipation or domination may be nu- 
merous, the following are the more 
or less common types: ''(1) Organ¬ 
ization of a union to 'succeed’ orj 


‘continue’ a Company union which 
suspended immediately after Su¬ 
preme Court decision upholding the 
National Labor Relations Act . . 

(2) organization on Company time 
and property; (3) lack of dues, and 
support by mere contributions; (4) 
similarity in union structure be¬ 
tween old and new unions; (5) sim¬ 
ilarity of official personnel of the 
former and new unions; (6) failure 
of the Company to ‘broadcast’ to all 
employees its impartiality in selec- 
tion of union; (7) acts of the Com¬ 
pany indicative of its preference 
for or against a particular union; 
(8) its maintenance of a Company 
union long after the enactment of 
the Wagner Act as indicative of 
the Company’s attitude towards un¬ 
ions generally; (9) statements of 
all these factors are the ‘imponder- 
ables which the Board was entitled 
to appraise’ in determining whether 
the Company dominated and foslered 
the new union.”—Texas Co. v. N. L. 
R. B., C.C.A.7, 119 F.2d 23, 24. 

61, U.S.—Magnolia Petroleum Co. v. 
N. L. R, B., C.C.A,10, 115 F.2d 
1007. 

62. U.S.—^Virginia Electric & Power 
.Co. V. N. L. R. B., C.C.A.4, 115 P.2d 
414, reversed on other grounds 62 
S.Ct. 344, 314 U.S. 469, 86 L.Ed. 
348—Independent Organization of 
Employees of Virginia Electric & 
Power Co. y.- N. L. R. B.,' C.C.A.4, 


116 P.2d 414, reversed on other 
grounds 62 S.Ct. 344, 314 U.S. 469, 
86 L.Ed. 348. 

63. U.S.—N. L. R. B. v. Ed. Fried- 
rich, Inc., C.C.A.5, 116 F.2d 888. 

64. U.S.—N. L. R. B. v. Duncan 
Foundry & Machine Works, C.O.A. 
7, 142 P.2d 594. 

65. U.S.—N. L. R. B. v. Southern 
Bell Telephone & Telegraph Co., 
Ga., 63 S.Ct. 905, 319 U.S. 50, 87 
L.Ed. 1250--N. L. R. B. v. South¬ 
ern Ass’n of Bell Telephone Em¬ 
ployees, Ga., 63 S.Ct. 905, 319 U.S. 
60, 87 L.Ed. 1250. 

60. U.S.—Sperry Gyroscope Co. v. 
N. L. R. B., C.C.A.2, 129 P.2d 922. 

67. U.S.—N. L. R. B. v. Empire 
Worsted Mills, C.C.A.2, 129 P.2d 
668 . 

68. D.C.—^International Ass’n of Ma- 
chinists, Tool and Die Makers 
Lodge No. 35, v. N. L. R. B.. 110 
F.2d 29, 71 App.D.C. 175, affirmed 
61 S.Ct. 83, 311 U.S, 72, 85 L.Ed. 
50, rehearing denied 61 S.Ct. 314, 
311 U.S. 729, 85 L.Ed. 474. 

69. U.S.—N. L. R. B. v. John Engel- 
horn & Sons, C.C.A.3, 134 P.2d 653. 

70. U.S.—N. L. R. B. V. Remington 
Rand, C.C.A.2, 94 P.2d 862, certio¬ 
rari denied Remington Rand v. N. 
L. R. B., 58 S.Ct. 1046, 304 U.S. 
676, 82 L.Ed. 1540, rehearing de¬ 
nied Remington Rand v. U. S., 68 


nnn 
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board as to the formation of an independent union, 
which testimony is consistent and uncontradicted 
and which shows no unlawful domination of or as- 
sistance to, the independent union by the employer, 
may not be overridden by suspicion or by slight cir- 
cumstances that may be given another color The 
fact that a former labor organization had been dom- 
inated by the employer does not justify an inference 
that a subsequent organization is employer-dominat- 
ed where the undisputed testimony is to the contra- 
ry.72 The fact that certain representatives of an 
earlier employer-dominated union participated in the 
organization of a subsequent labor organization does 
not establish that the subsequent organization is em- 
ployer-dominated.'^^ The fact that employees choose 
unafifiliated associations is in itself no evidence that 
such associations are not genuine unions or that the 
choice is dominated, interfered with, or coerced;^^ 
the fact that employees express a dislike for organ- 
ized labor does not indicate that they must be act- 
ing for managementJS Domination or interference 
by the employer may not be inferred from the fact 
that the employer refused to post a notice to the ef- 
fect that it did not care whether its employees 
joined a national labor organization^e or from the 
fact that the employer paid for the Services of ac- 
countants to examine membership cards of the union 
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to ascertain whether it represented a majority of 
employees.*^ 

Evidence that an employer welcomed the organi¬ 
zation of an independent union and preferred such 
a union to any other and made haste to recognize 
such union is not sufficient to sustain a finding of 
interference, domination, and support.'^^ The fact 
that a temporary committee of an inside union in- 
formed the employer that a permanent organization 
would be created if the employer would recognize 
the union is insufficient to establish that the employ¬ 
er had aided the employees in the organization.'^^ 

Evidence that an independent union, without siig- 
gestion or assistance from the employer, expelled 
from its membership a member of a national union 
does not establish discrimination by the employer in 
the absence of evidence that the member^s employ- 
ment was affected.^® 

Disestablishment of union, Whether the continued 
recognition by the employer of a dominated union 
constitutes a continuing obstacle to the exercise of 
the employees^ right of self organization and to bar- 
gain collectively is an inference of fact which the 
board may draw if there is evidence to support it.S^ 
In various cases it has been held that the evidence 
justifiedS2 or failed to justifyS3 the order of the 
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S.Ct. 1054, 304 U.S. 690, 82 L.Ed. 
1549, certiorari denied Central 
Executive Councll of Remington 
Rand Employes’ Ass’ns v. N. L. R. 
B., 68 S.Ct. 1061, 304 U.S. 585, 82 
L.Edt 1546. 

71. U.S.—N. L. R. B. V. McGough 
Bakeries Corp., C.C.A,5, 153 P.2d 
420. 

72. U.S.—N. L. R. B. v. Standard 
Oil Co., C.C.A.10, 124 F.2d 895, 

73. U.S.—^N. L. R. B. v. Thompson 
Products, C.C.A.6, 162 F.2d 287— 

A. B. Staley Mfg. Co. v. N*. L. R. 

B. , C.C.A.7, 117 F.2d 868. 

74. U.S.—L. R. B. v. Thompson 
Products, C.C.A.6, 162 F.2d 287— 
De Bardeleben v. N. Li. R. B., C. 

C. A.5, 135 F.2d 13. 

75. U.S.—N. L. R. B. v. Thompson 
Products, C.C.A.6, 162 P.2d 287— 
K D. R. B. V. Swank Products, 

C.C.A.3, 108 F.2d 872. 

76. U.S.—A. E. Staley Mfg. Co. v. 
N*. D. R. B., C.C.A.7, 117 F.2d 868. 

77- U.S.—A. E. Staley Mfg. Co. v. 
N, L. R. B., supra. 

78. U.S.—Cupples Co. Manufactur- 
ers V. N. D. R. B., C.C.A.8, 106 P. 
2d 100. 

78. U.S.—N. L. R. B. v. Sterling 
Electric Motors, C.C.A.9, 109 P.2d 
194, reheard 112 P.2d 63, set aside 
on other grounds 114 P.2d 738, mo- 
tion denied Ex parte N. L. R. B., 


61 S.Ct 67, 311 U.S. 617, 85 L.Ed. 
391, certiorari dismissed N". L. R. 
B. V, Sterling Electric Motors, 61 
S.Ct 69, 311 U.S. 722, 85 L.Ed. 471. 

80. U.S.—Keystone Steel & Wire 
Co. V. K. L. R. B., C.C.A.7, 165 F.2d 
663, certiorari granted 67 S.Ct. 190, 

329 U.S. 705, 91 L.Ed. -, and va- 

cated in view of stipulation 68 S. 
Ct. 214, motion granted 68 S.Ct. 
299. 

81. U.S.—N. L. R. B. V. Pacific 
Greyhound Lines, 68 S.Ct 677, 303 
U.S. 272,.82 L.Ed. 838. 

82. U.S.—L. R. B. v. Newport 
News. Shipbuilding & Dry Dock 
Co., 60 S.Ct 203, 308 U.S. 241, 84 
L.Ed. 219—N. L. R. B. v. Pacific 
Greyhound Lines, 58 S.Ct 577, 303 

U. S. 272, 82 L.Ed. 838—N. L. R. B. 

V. Pennsylvania Greyhound Lines, 
58 S.Ct 571, 303 U.S. 261, 82 L.Ed. 
831, 116 A.L.R. 307—N. L. R. B. v. 
Morris P. Kirk & Son, C.C.A.9, 
151 F.2d 490, opinion supplemented 
154 P.2d 110—N. L. R. B. v. Gilfil- 
lan Bros., C.C.A.9, 148 P.2d 990— 
N. L. R. B. v. Mt Clemens Pot- 
tery Co., C.C.A.6, 147 P.2d 262— 
N. L. R. B. V. Enginecring & Re¬ 
search Corporation, C.C.A.4, 145 F. 
2d 271, certiorari denied' 66 S.Ct 
660, 323 U.S. 801, 89 L.Ed. 639— 
Locomotive Pinished Material Co. 
V. N. L. R. B., C.C.A.10, 142 F.2d 
802—N. L. R. B. V. EtUs-Klatscher 

300 


& Co., C.C.A.9, 142 F.2d 356—N. L. 

R. B. V. American Rolling Mill Co., 
C.C.A.6, 126 P.2d 38—N. L. R. B., 
V. C. Nelson Mfg. Co., C.C.A.8, 120 
F.2d 444—New Idea v. N. L. R. B., 
C.C.A.7, 117 P.2d 617—N. L. R. B. 
V. J. Greenebaum Tanning Co., 
C.C.A.7, 110 F.2d 984, certiorari 
denied J. Greenebaum Tanning Co. 
V. N. L. R. B., 61 S.Ct 18, 311 U. 

S. 662, 85 L.Ed. 424—H. J. Heinz 
Co. V. N. L. R. B., C.C.A.6, 110 P.2d 
843, affirmed 61 S.Ct 320, 311 U. 
S. 614, 86 L.Ed. 309—N. L. R. B. 
V. National Licorice Co., C.C.A.2, 
104 F.2d 666, modifiod on other 
grounds National Licorice Co. v. N. 
L. R. B., 60 S.Ct 669, 309 U.S. 350, 
84 L.Ed. 799—N. L. R. B. v. Wal- 
lace Mfg. Co., C.O.A.4, 9'5 F.2d 818 
—N. L. R. B. V. J. Freezer & Son, 
C.C.A.4, 95 F.2d 840. 

83. U.S.—N. L, R. B. V. Germain 

Seed & Piant Co., C.O.A.9, 134 P. 
2d 94—N. L. R. B. v. Arma Corpo¬ 
ration, C.C.A.2, 122 F.2d 163—N. 
L. R. B. V. Mathleson Alkali 
Works, C.C.A.4, 114 P.2d 796— 

N. L. R. B. V. Sterling Electric 
Motors, C.C.A.9, 109 P.2d 194, re¬ 
heard 112 P.2d 63, set aside on 
other grounds 114 P.2d 738, motion 
denied Ex parte N. L. R. B., 61 S. 
Ct 67, 311 U.S. 617, 85 L.Ed. 391, 
certiorari dismissed N. L. R. B. t. 
Sterling Electric Motors, 61 S.Ct 
69, 311 U.S. 722, 85 L.Ed. 471. 
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board requiring tlie employer to Ivithdfaw all rec- 
ognition of tlie dominated union and to give appro- 
priate notice of the withdrawal to the employees, or 
sufficient to sustain a finding of the board that the 
employer had not disestablished a dominated union, 
or sufficient to show that on disestablishment of a 
dominated union the employer properly notified its 
employees of the disestablishment^S 

A union formed by a majority of employees may 
not be disestablished because the employer dealt with 
such union without a careful determination that it 
had such a majority^s or because some of the ma¬ 
jority had formerly been members of an allegedly 
employer-dominated organization.^^ An employer 
ordered to cease and desist from dominating a la¬ 
bor organization is under no obligation to comply 
with an order of a representative of the board that 
he disestablish the labor organization.88 

§ 28(99). - Discrimination Because of 

Union Activities 

A finding of discrimination because of Union affilia- 


tion or activities must have a satisfactory foundation In 
the evidence, 

Where the unfair labor practice charged before a 
labor relations board consists of discrimination be¬ 
cause of union affiliation or activities, there must be 
a satisfactory foundation in the evidence to support 
the charge.89 The disproportionate treatment of un¬ 
ion and nonunion workers may, under certain cir- 
cumstances, be very persuasive evidence of discrim- 
ination.99 The evidence in various cases has been 
held sufficient^i or insufficient^2 to sustain a find¬ 
ing by the board of discrimination by the employer 
against the employees because of union affiliation and 
activities, or sufficient or insufficient to sustain a 
finding of discrimination against an employee be¬ 
cause he had given testimony before the board.93 

The evidence in various cases has been held suf¬ 
ficient or insufficient with respect to hire and tenure 
of employment34 or any term or condition of em- 


B4. U.S.—N. L. R. B. v. Landis Tool 
Co., C.C.A.3, 146 F.2d 152—N. L. R. 

B. V. Elizabeth Arden, Inc., C.C.A. 
2, 139 F.2d 488. 

99. U.S.—Keystone Steel & Wire 
Co. V. N. L. R. B., C.C.A.7, 155 F. 
2d 553, certiorari granted 67 S.Ct. 

190, 329 U.S. 705, 91 L.Ed. -, 

and vacated in view of stipulation 
08 S.Ct. 214, motion granted 68 
S.Ct. 269. 

S.O0. U.S.—N. L. R. B. V. Hollywood- 
Maxwell Co., C.C.A.9, 126 F.2d 815; 
.67. U.S.—N. L. R. B. v. Hollywood- 
Maxwell Co., supra. 

;88. U.S.rrrA. E. Staley Mfg. Co. v. 
N. jL' jR. Bi., C.C.A.7, ,117 F.2d 868. 

:89. U^S..—^evada Consol. Copper 
CorpprattjlQ?:^ v. N. L. R. B., C.C.A. 
10, 122 jF.2«^ 587, reversed on other 
grounds .62 S-Ct. 960, 316 U.S. 105, 
86 L.EJd. 

[90. U.S.—jL. R. B. V. Wilson 
Line, .C.C.A.?," ^23 F.2d 809—N. L. 
R. B. v. BaqljieMpr, C.C.A.7, 120 F. 
2d 674, certij9.r,a?7i denied Bachel- 
,der V. N. .L. 62 S.Ct. 90, 314 

U.S. 647, ,86 L.Ei 519 and modified 
.on other grounds, /3.C.A., 126 F.2d 
i387. 

r^l. U.S.—Washingtqp, Virginia & 
Maryland Coach Co. y. N. L. R. B., 
67 S.Ct. 648, 301 U.S.’ ^2, 81 L.Ed. 
965—Hamilton v. N. L. R. B., C.C. 
A.6, 160 F.2d 465—N.' If- R. B. v. 
A. Sartorius Sc Co., C,C.A.3, 140 F. 
2d 203—Butler Bros. v. N. p. R. B., 

C. C.A.7, 134 F.2d 981, cert/igrari de¬ 
nied 64 S.Ct. 203, 320 u's. 789, 88 
L.Ed. 475 and Wasleff v.‘ N. L. R. 
P., 64 S.Ct. 204, 32,0 U.S. -7^.9, 88 


L.Ed. 475—New Tork Handker- 
chief Mfg. Co. v. N. L. R. B., C.C. 
A.7, 114 F.2d 144, certiorari denied 
61 S.Ct. 170, 311 U.S. 704, 85 L.Ed. 
467—Southern Colorado Power Co. 

N. L. R. B., C.C.A.10, 111 P.2d 
639—Kansas City Power & Light 
Co. v. N. L. R. B., aC.A.8, 111 F. 
2d 340—N. L. R. B. v. J. Freezer 
& Son, C.C.A.4, 95 F.2d 840. 

Pa.—International Brotherhood ot 
Teamsters, Etc., v. Foster, Com.Pl., 
24 Wash.Co. 161. 

96. U.S.—N. L. R. B. v. Reynolds 
Intem. Pen Co., C.C.A.7, 162 F.2d 
680—^N. L, R. B. V. Thompson 
Products, aC.A.6, 162 P.2d 287— 
N. L. R. B. V. Citizen-News Co., 
C.C.A.9, 134 P.2d 970—N. L. R. B. 
V. Citizen-News Co., C.C.A.9, 184 F. 
2d 962—Interlake Iron Corporation 
V. N. L. R. B., C.C.A.7, 131 F.2d 
129—N. L. R. B. V. Aluminum 
Goods Mfg. Co., C.C.A.7, 125 F.2d 
363—^N, L. R. B. v. Gutmann & Co., 
C.C.A.7, 121 F.2d 756—N. L. R. B. 
V. Remington Rand, C.O.A.2, 94 F. 
2d 862, certiorari denied Reming¬ 
ton Rand v. N. L. R. B., 58 S.Ct. 
1046, 304 U.S. 576, 82 L.Ed. 1640, 
rehearing denied Remington Rand 
V. U. S., 68 S.Ct. 1054, 304 U.S. 
690, 82 L.Ed. 1549, certiorari de¬ 
nied Central Executive Council of 
Remington Rand Employes’ Ass'ns 
V. N. L. R. B., 58 S.Ct. 1061, 304 
U.S. 686, 82 L.Ed. 1646. 

Pa.—International Brotherhood of 
Teamsters, Etc., v. Poster, Com. 
Pl„ 24 Wash.Co. 161. 

93. SvidesLce h^d insiifflcleoiLt 
U.S.—N. L. R. B. V. Riverside Mfg. 
Co., C.C.A.5, 119 F.2d 302. 


Threat of reprlaal 

Substantia! evidence suppcrted 
board's conclusion that statements 
made by foreman to employee con- 
stituted threat of reprisal for testi- 
fying before board's examiner who 
was conducting hearing.—Elastic 
Stop Nut Corporation v. N. L. R. B., 
C.C.A.8, 142 F.2d 371. certiorari de¬ 
nied 65 S.Ct. 56, 323 US. 722. 89 L. 
Ed. 580, 

94. SEividence held siiMcl&ni 
U.S.—N. L. R. B. V. Winter, C.C.A. 
10, 154 P.2d 719—N. L. R. B. v. 
Holtville Ice & Cold Storage Co., 
C.C.A.9, 148 P.2d 168—N. L. R. B. 
V. Idaho Refining Co., C.C.A.9, 143 
P.2d 246—JTacksonville Paper Co, 
V. N. L. R. B., C.C.A.5, 137 F.2d 
148, certiorari denied 64 S.Ct 84, 
320 U.S. 772, 88 L.Ed. 462—N. L. 
R. B. V. .National Mineral Co„ C. 
C.A.7, 134 P.2d 424, certiorari de¬ 
nied National Mineral Co. v. N. L. 
R. B., 64 S.Ct 68, 320 U.S. 753, 88 
L.Ed. 448—N. L. R. B. v. Chatta- 
nooga Bakery, C.C.A.6, 127 P.2d 
201, certiorari denied Chattanooga 
Bakery v. N. L. R. B., 63 S.Ct 157, 
317 U.S. 676, 87 L.Ed. 543—N. L. 
R. B. V. Bachelder, p.C.A.7, 120 P. 
2d 674, certiorari denied Bachelder 
v. N. L. R. B., 62 S.Ct 90, 314 U.S. 
647, 86 L.Ed. 619, and modified on 
other grounds, C.C.A., 12'5 F.2d 38'7 
—N. L. R. B. V. Acme Air Appli- 
ance Co., C.C..2, 117 P.2d 417—N. 
L. R. B. V. J. Greenebaum Tanning 
Co., C.C.A,7, 110 F.2d 984, certio¬ 
rari denied J. Greenebaum Tan-’ 
ning Co. v. N. L. R. B., 61 S.Ct 18, 
311 U.S. 6'62, 86 L.Ed. 424—Union 
Erawn Steel Co. v. N. L, R. B., C. 
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ployment^S to encourage or discourage membership 
in any labor organization; imposing demerits on an 
employee;^® reduction in wages;97 demotion of em- 
ployees^S or the promotion of other employees;^® 
layoffs;! the transfer or shift.of employees;^ or 
forced resignations.s 

Rehinng or reinstatement. A finding that an em- 
ployee was refused reinstatement because of union 
affiliation or activitifes cannot be based on mere sur- 
mise.^ In determining whether an employer has 
discriminated in refusing to reinstate striking em- 
ployees, testimony of an unfriendly attitude on the 


part of the employer prior to the enactment of the 
statute prohibiting unfair labor practices may be 
considered, but where such testimony is uncertain 
and remote it carries little weight.^ The possibility 
of drawing either of two inconsistent inferences with 
respect to the employer’s motive in refusing to re- 
employ certain employees does not prevent the board 
from drawing one of them.6 

The evidence in various cases has been held suf¬ 
ficient to sustain a finding that an employer refused 
to rehire or reinstate an employee because of union 
affiliation or activities,*^ or insufficient to sustain such 


C.A.3, 109 F.2d 587—Montgomery' 
Ward & Co. v. N. L. R. B., C.C.A.7, 
107 F.2d 65'5. 

Evideuoe held ixLSufllcieut 
Xj.s.—Western Cartridge Co. v. N. L. 
R. B., C.C.A.7, 139 F.2d 856—Mar- 
tel Mills Corporation v. N. L. R. B., 
C.C.A.4, 114 P.2d 624—Montgomery 
Ward & Co. v. Ij. R- B., C.C.A. 
7, 107 F.2d 555—K. L. R. B. v. 
Bell Oil & Gas Co., C.C.A.5, 98 F. 
2d 406, rehearing denied 98 F.2d 
870. 

Giving pr 0 fereii.ce to student s 

Evidence sustained finding that 
employer had adopted policy of hir- 
ing college studonls to discourage 
union membership and that such stu- 
dents were given preference over 
seasonal employees.—N. L. R. B. v. 
Security Warehouse & Cold Storage 
Co., C.C.A.9, 136 P.2d 829. 

Pact that employer had haokgTotind 
of hostility to union did not in and 
of itself Show discrimination in hir- 
ing and firing.—Interlake Iron Cor¬ 
poration v. N. L. R. B., C.C.A.7, 131 
F.2d 129. 

95. Evidence held sufficient 
XJ.S. —N. L. R. B. V. Clinchfield Coal 
Corporation, C.C.A.4, 145 F.2d 66, 
155 A.L.R. 874. 

56. Evidence held insufficient 
TJ.S.—Oklahoma Transp. Co. v. N. 

Li. R. B., C.C.A.6, 136 F.2d 42. 

97. Evidence held sufficient 
XJ.S. — N. L. R. B. V. New Era Die 
Co., C.C.A.3, 118 F.2d 600. 

93. Evidence held sufficient 
U.S.—^R. R. Donnelley & Sons Co. v. 
N. L. R. B., C.C.A.7, 156 F.2d 416, 
certiorari denied 67 S.Ct. 624, 329 

XJ.S. 810, 91 L.Bd.-P. H. Glat- 

felter Co. v. N. D. R. B., C.C.A.3, 
141 F.2d 631—N. L. R. B. v. Pault- 
less Gaster Corporation, C.C.A.7, 
135 F.2d 559. 

Evidence held insufficient 
U.S.—Boeing Airplane Co., Wichita 
Division v. N. L. R. B., C.C.A.10, 
140 F.2d 423. 

99. Evidence held Insufficient 
U.S.—Appalachian Electric Power 

Co. V. N. L. R. B., C.C.A.4, 93 P. 
2d 985. 


1. Evidence held sufficient 

U.S.—N. L. R. B. V. Winona Knit- 
ting Mills, C.C.A.8, 163 P.2d 156— 
Hamilton v. N. L. R. B., C.C.A.6, 
160 F.2d 465—P. H. Glatfelter Co. 
V. N. L. R. B., C.C.A.3, 141 P.’2d 
631—Greenport Basin & Construc- 
tion Co. V. N. L. R. B., C.C.A.2, 132 
F.2d S57—Hazel-Atlas Glass Co. v. 
N. L. R. B., C.C.A.4, 127 P.2d 109— 
N. L. R. B. V. Arma Corporation, 
C.C.A.2, 122 F.2d 153—Texarkana 
Bus Co. V. N. L. R. B., G.C.A.8, 119 
P.2d 480—N. L. R. B. v. Auburn 
Foundry, C.C.A.7, 119 P.2d 331— 
Burk Bros. v. N. L. R. B., C.C.A.3, 
117 F.2d 686, certiorari denied 61 
S.Ct. 1110, 313 U.S. 588, 85 L.Bd. 
1543—N. L. R. B. v. Vincennes 
Steel Corporation, C.C.A.7, 117 F. 
2d 169—Marlin-Rockwell Corpora¬ 
tion V. N. L. R. B., C.C.A.2, 116 F. 
2d 586, certiorari denied 61 S.Ct. 
1116, 313 U.S. 594, 86 L.Bd. 1548— 
Subin V. N. L. R. B., C.C.A.3, 112 
P.2d 326, certiorari denied 61 S.Ct. 
38, 311 U.S. 673, 85 L.Bd. 433— 
Burlington Dyeing & Pinishing 
Co. V. N. L. R. B., C.C.A.4, 104 F. 
2d 736. 

Evidence held insufficient 

U. S.—N. L. R. B. V. Thompson Prod¬ 
ucts, C.C.A.6, 162 P.2d 287—N. L. 
R. B. V. Aluminum Goods Mfg. 
Co., C.C.A.7, 125 F.2d 353—N. L. R. 

B. V. Vincennes Steel Corporation, 

C. C.A.7, 117 P.2d 169. 

2. Evidence held sufficient 

(1) Shift from day to less desir- 
able night shift.—Texarkana Bus Co. 

V. N. L. R. B., C.C.A.8, 119 F.2d 480. 

(2) Transfer from one shift to 
another resulting in loss of day's 
work.—N. L. R. B. v. Ohio Calcium 
Co., C.C.A.6, 133 F.2d 721. 

(3) Transfer of skilled and experi- 
enced employee to another piant.— 
Kansas City Power & Light Co. v. 
N. L. R, B., C.C.A.8, 111 P.2d 340. 

(4) Other cases. 

U.S.—Continental Oil Co. v. N. L. R. 
B., C.C.A.10, 113 P.2d 473, case re- 
manded 61 S.Ct. 861, 313 U.S. 212, 
85 L.Bd. 1292. 

N.Y.—New York State Labor Rela- 
tions Board v. Select Operating 
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Corporation, 55 N.T.S.2d 117, 269 
App.Div. 766, afflrmed 65 N.E.2d 
329, 295 N.Y. 684. 

Eact of transfer alone does not 
justlfy finding of discrimination, but 
transfer must be shown to have 
been associated with active inter- 
ference with employee’s union ac- 
tivities.—New York State Labor Re- 
lations Board v. Select Operating 
Corporation, 49 N.T.S.2d 294, 183 
Misc. 480, reversed on other grounds 
65 N.Y.S.2d 117, 269 App.Div. 766, 
affirmed 65 N.E.2d 320, 295 N.Y. 684. 

3. Evidence held sufficient 

U.S.—N. L. R. B. V. East Texas Mo¬ 
tor Freight Lines, C.C.A.5, 140 P. 
2d 404—N. L. R. B. v. Baltimore 
Transit Co., C.O.A.4, 140 P.2d 61, 
certiorari denied Baltimore Trans¬ 
it Co. v. N. L. R. B., 64 S.Ct. 848, 
321 U.S. 705, 88 L.Bd. 1084. 
Evidence held insufficient 
D.C.—Press Co. v. N, L. R. B., 118 
F.2d 937, 73 App.D.C. 103, certio¬ 
rari denied 61 S.Ct. 1118, 313 U.S. 
595, 85 L.Bd. 1548. 

4. U.S.—N. L. R. B. V. Ohio Calci¬ 
um Co., C.C.A.6, 133 F.2d 721. 

5. U.S.—C. G. Conn, Limited, v. N. 

L. R. B., C.C.A.7, 108 F.2d 390. 

6. U.S.—N. L. R. B. V. Nevada 

Consol. Copper Corporation, 62 S. 
Ct. 960, 316 U.S. 105, 86 L.Bd. 1306. 

7. U.S.—N. L. R. B. V. Nevadd 

Consol. Copper Corporation, supra 
— N. L. R. B. V. Mackay Radio & 
Telegraph Co., 68 S.Ct. 904, 304 U. 
S. 333, 82 L.Bd. 1381—N. L. R. B. 
V. American Pearl Button Co., C. 
C.A.8, 149 F.2d 258—N. L. R. B. v. 
Montag Bros., C.C.A.5, 140 F.2d 
730—Piedmont Shirt Co. v. N. L. 
R. B., C.C.A.4, 138 F.2d 738—N. L. 
R. B. V. J. G. Boswcll Co., C.C.A.9, 
136 P.2d 585—Marlin-Rockwell Cor¬ 
poration V. N. L. R. B., C.C.A.2, 
133 F.2d 258—N. L. R. B. v. Gallup 
American Co^.! Co., C.C.A.10, 131 
P.2d 666—N. L. R. B. v. Chatta- 
nooga Bakery, C.C.A.6, 127 P.2d 
201, certiorari denied Chattanooga 
Bakery v. N. L. R. B., 63 S.Ct. 157, 
317 U.S. 676, 87 L.Bd. 543—Wilson 
& Co. V. N. L. R. B., C.aA.8, 123 
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a finding;S or sufficient to sustain a finding that the 
employer had refused to reinstate an employee be- 
cause of his participation in a strike;® or sufficient 
to support a finding that a striking employee whose 
reinstatement was refused had obtained employment 
equivalent to that formerly held;^^ or sufficient^i 
or insufficientes to establish that striking employees 
were guilty of lawlessness during the strike which 
would bar reinstatement. 

§ 28(100). - Discriminatory Discharge 

and Reinstatement 

Where the unfair labor practice charged consists 


of the dismissal of an employee because of his union 
affiilation or activities, the evidence must be sufficient 
to estabiish that union affiiiation or activities were the 
reai and actuai cause for the discharge. 

Where in a proceeding before a labor relations 
board it is charged as an unfair labor practice that 
an employee was dismissed because of union affiiia¬ 
tion or activities, the evidence must be sufficient to 
show that his union activities constituted the real 
and actuai cause for his discharge.^s jn various cas¬ 
es the evidence has been held sufficient to sustain the 
finding of the board that an employee was dis- 
charged because of union affiiiation or activities, 


F.2d 411— isr. Li. R. B. v. Tex-O-Kan 
Flour Mills Co., C.C.A.5, 122 F.2d 
433—N. L. R. B. v. Moore-Lowry 
Flour Mills Co., C.C.A.IO, 122 F.2d 
419—L. R. B. V. Arma Corpora¬ 
tion, C.C.A.2, 122 F.2d 153—Eagle- 
Picher Mining & Smelting Co. v. 
K L. R. B., C.C.A.8, 119 F.2d 903 
—N. L. R. B. V. Reed & Prince Mfg. 
Co., C.C.A.1, 118 P.2d 874, certio¬ 
rari denied Reed & Prince Mfg. Co. 
V. N. L. R. B., 61 S.Ct. 1119, 313 

U. S. 695, 85 L.Ed. 1549—Cudahy 
Packing Co. v. N. L. R. B., C.C.A., 
8, 116 P.2d 367—Subin v. N. L. R. 
B., C.C.A.3, 112 P.2d 326, certiorari 
denied 61 S.Ct. 38, 311 U.S. 673, 
85 L.Ed. 433—N. L. R. B. v. Na¬ 
tional Casket Co., C.C.A.2, 107 F. 
2d 992—N. L. R. B. v. Kentucky 
Fire Brick Co., C.C.A.6, 99 F.2d 
89. 

Mombers of negotlatiug conuolttee 
Evidence that men not reinstated 
after a shutdown were members of 
a negotiating committee may be 
sufficient to support a finding of 
discrimination against such em¬ 
ployees.—N. L. R. B. V. Bachelder, 
C.C.A.7, 120 F.2d 674, certiorari de¬ 
nied Bachelder v. N. L. R. B., 62 S. 
Ct. 90, 314 U.S. 647, 86 L.Ed. 519, and 
modified on other grounds, C.C.A., 
125 F.2d 387. 

Beinstateuieut couditioual on. witlu 
drawal of charges 
Evidence sustained finding that 
employer engaged in unfair labor 
practice by making reinstatement 
of striking employees conditional on 
withdrawal of charges against em¬ 
ployer of discrimination.—N. L. R. 

B. V. St. Marys Sewer Pipe Co., C. 

C. A.3, 146 F.2d 995. 

S. U.S.—Loveman, Joseph & Loeb 

V. N. L. R. B., C.C.A.6, 146 F.2d 

769 —L. H. B. V. Register Pub. 
Co., C.C.A.9, 141 F.2d 156—N. L. 
R. B. V. William Davies Co., C.C.A. 
7, 136 P.2d 179—United Biscuit 
Co. of America v. N. L. R. B., C.C. 

A.7, 128 F.2d 771—American 

Smelting & Refining Co. v. N. L. 
R. B., C.C.A.8, 126 F.2d 680—Wil- 
son & Co. V. N. L. R. B., C.C.A.8, 


123 F.2d 411—N. L. R. B. v. Alumi¬ 
num Products Co., C.C.A.7, 120 F. 
2d 567—Texarkana Bus Co. v. N. 
L. R. B., C.C.A.8, 119 F.2d 480— 

N. L. R. B. V. Riverside Mfg. Co., 
C.C.A.5, 119 F.2d 302—F. W. Poe 
Mfg. Co. V. N. L. R. B., C.C.A.4, 
119 P.2d 45—Union Drawn Steel 
'Co. V. N. L. R. B., C.C.A.3, 109 
P.2d 587—C. G. Conn. Limited, v. 
N. L. R. B., C.C.A.7, 108 F.2d 390 
—N. L. R. B. V. Bell Oil & Gas 
Co., C.C.A.6, 98 F.2d 406, rehearing 
denied 98 F.2d 870. 

Where employer was Jnstifled in 
discharging employee for insubordi- 
nation, it was justified in not reSm- 
ploying for same reason, and finding 
that refusal to re^mploy was be¬ 
cause of Union adherence was not 
supported by substantial evidence.— 
Loveman, Joseph & Loeb v. N. L. R. 

B., C.C.A.5, 146 F.2d 769. 

0. U.S.—N. L. R. B. V. Lettie Lee, 

Inc., C.C.A,9, 140 P.2d 243—N. L. 
R. B. V. Poultrymen's Service Cor¬ 
poration, C.C.A.3, 138 P.2d 204— 
Firth Carpet Co. v. N. L. R. B., C. 
CA.2, 129 F.2d 633—Wilson & Co. 
V. N. L. R. B., C.C.A.7, 124 P.2d 
845—N. L. R. B. v. Blanton Co., 

C.C.A.8, 121 F.2d 564—N. L. R. B. 
V. Kentucky Pire Brick Co., C.C.A. 
6 , 99 P.2d 89. 

10 . U.S.—Mooresville Cotton Mills 
V. N, L. R. B., C.C.A.4, 110 P.2d 
179. 

11. U.S.—N. L. R. B. V. Ohio Cald¬ 
um Co., C.C.A.6, 133 F.2d 721. 

12. U.S.—N. L. R. B. V. Moore- 
Lowry Flour Mills Co., C.C.A.10, 
122 F.2d 419. 

13. U.S.—American Smelting & Re¬ 
fining Co. V. N. L. R. B., C.C.A. 8, 
126 F.2d 680. 

Wis.—Blum Bros. Box Co. v. Wis- 
consin Labor Relations Board, 282 
N.W. 98, 229 Wis. 615. 

Wlien canse of discharge may have 
been union activities or refusal to 
work overtime, board cannot find 
that union activities were the real 
cause, in absence of any satisfactory 
foundation in testimony for such 
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conclusion.—Bussmann Mfg. Co. v. 
N. L. R. B., C.C.A.8, 111 F.2d 783. 

14. U.S.—N. L. R. B. V. Link-Belt 

Co., 61 S.Ct. 358, 311 U.S. 584, 85 
L.Ed. 368—N. L. R. B. v. Independ- 
ent Union of Craftsmen, 61 S.Ct. 
358, 311 U.S. 584, 85 L Ed. 368— 
N. L. R. B. V. Waterman S. S. 
Corporation, 60 S.Ct. 493, 309 U.S. 
206, 84 L.Ed. 704, rehearing denied 
60 S.Ct. 611, 309 U.S. 696, 84 L.Ed. 
1036—^N. L. R. B. V. Friedman- 
Harry Marks Clothing Co., 57 S.Ct. 
646, 301 U.S. 68, 81 L.Ed. 921, 108 
A.L.R. 1352—Colonie Pibre Co. v. 
N. L. R. B., C.C.A.2, 163 P.2d 65 
—Eastern Gas & Puel Associates 
V. N. L. R. B., C.C.A.6. 162 F.2d 
864—N. L. R. B. v. Monumental 
Life Ins. Co., C.C.A.6, 162 P.2d 840 
—N. L. R. B. v. Thompson Prod¬ 
ucts, C.C.A.6, 162 F.2d 287—N. L. 
R. B. V. Robbins Tire & Rubber 
Co., C.C.A.5, 161 F.2d 798—N. L. 
R. B. V. Bird Mach. Co., C.C.A.1, 
161 F.2d 589—N. L.. R. B. v. Ameri¬ 
can Car & Poundry Co., C.C.A.7, 
161 P.2d 501—N. L. R. B. v. Conti¬ 
nental Pipe Line Co., C.C.A.7, 161 

P.2d 302—N. L. R. B. v. Women’s 
Wear Co., C.C.A.2, 159 P.2d 866— 
American Steel Poundries v. N. L. 
R. B., C.C.A.7, 158 F.2d 896—N. 
L. R. B. V. Vail Mfg. Co., C.C.A.7, 
168 P.2d 664—N. L. R. B. v. Kop- 
man-Woracek Shoe Mfg. Co., C.C. 
A.8, 158 P.2d 103—N. L. R. B. v. 
Armour «& Co., C.C.A.IO, 154 F.2d 
570, certiorari denied 67 S.Ct. 92, 

329 U.S. 732, 91 L.Ed.-^N. L. 

R. B. V. Parkers Prairie Co-op. 
Creamery Ass’n, C.C.A.8, 154 P.2d 
455—N. L. R. B. v. Illinois Tool 
Works, C.C.A.7, 153 F.2d 811—N. 
L. R. B. V.# McGough Bakerles 
Corp., C.C.A.5, 153 F.2d 420—N. L. 
R. B. V. Federal Engineering Co., 
C.C.A.6, 153 F.2d 233, rehearing de¬ 
nied 155 F.2d 17—N. L. R. B. v. 
Morris P. Kirk & Son, C.C.A.9, 161 
F.2d 490, opinion supplemented 164 
F.2d 110—N. L. B. B. v. Servel, 
Inc., C.C.A.7, 149 F.2d 642—N. L. 
R. B. V. Cowell Portland Cernent 
Co., C.C.A.9, 148 P.2d 237, certio¬ 
rari denied 66 S.Ct. 44, 326 U.S. 
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735, 90 L.Bd. 438—N. L. R. B. v. 
Greater N. T. Broadcasting Col*p., 
C.C.A,2, 147 F.2d 337, certiorari 
denied 65 S.Ct. 1199, 326 U.S. 860, 
89 L.Ed. 1981—N. L. R. B. v. Walt 
Disney Productions, C.C.A.9, 146 
P.2d 44, certiorari denied 65 S.Ct. 
1026, 324 U.S. 877, 89 L.Bd. 1429— 
N. L. R. B. V. Standard Gage Co., 
C.C.A.2, 146 P.2d 33—IST. L. R. B. v. 
Clinchfield Coal Corporation, C.C. 

A. 4, 145 F.2d 66, 165 A.L.R. 874— 
ldah .0 Potato Growers v. N. L. R. 

B. , C.C.A.9, 144 P.2d' 295, certio¬ 
rari denied 65 S.Ct. 122, 323 U.S. 
769, 89 L.Bd. 615—American Nat. 
Bank of St. Paul v. N. L. R. B., C. 

C. A.8, 144 P.2d 268—N. L. R. B. v. 
Revlon Products Corporation, C. 
C.A.2, 144 P.2d 88—N. L. R. B. v. 
Laister-KaufCmann Aircraft Corpo¬ 
ration, C.C.A.8, 144 P.2d 9—Sewell 
Hats, Inc., v. N. L. R. B., C.C.A.5, 
143 P.2d 450, certiorari denied 65 
S.Ct. 130, 323 U.S. 772, 89 L.Bd. 
617—N. L. R. B. V. M. B. Blatt Co., 
C.C.A.3, 143 P.2d 268, certiorari de¬ 
nied 65 S.Ct. 135, 323 U.S. 774, 89 
L.Bd. 619—N. L. R. B. v. Idaho 
Refining Co., C.C.A.9, 143 P.2d 246 
—N. L. R. B. V. Peyton Packing 
Co., C.C.A.5, 142 P.2d 1009, certio¬ 
rari denied 65 S.Ct, 66, 323 U.S. 
730, 89 L.Ed. 586—N. L. R. B. v. 
Northwestern Mut. Fire Ass'n, C. 
C.A.9, 142 P,2d 866, certiorari de¬ 
nied 65 S.Ct, 69, 323 U.S. 726, 89 
L.Bd. 583—N. L. R. B. v. Grieder 
Machine Tool & Die Co., C.C.A.6, 
142 P.2d 163, certiorari denied 65 
S.Ct. 66, 323 U.S. 724, 89 L.Ed. 582 
—N. L. R. B. V. Glenn L. Martin- 
Nebraska Co., C.C.A.8, 141 F.2d 
371—N. L. R. B. V. Brezner Tan- 
ning Co., C.C.A.l, 141 F.2d 62—N. 
L. R. B. V. Richter’s Bakery, C. 
C.A.5, 140 P.2d 870, certiorari de¬ 
nied 64 S.Ct. 1267, 322 U.S. 754, 
88 L.Ed. 1684—Humhle Oil & Re¬ 
fining Co. V. N. L. R. B., C.C.A.6, 
140 P.2d 777—Carter Carburetor 
Corp. V. N. L. R. B., C.C.A.8, 140 
F.2d 714—N. L. R. B. v. Baltimore 
Transit Co., C.C.A.4, 140 F.2d, 61, 
certiorari denied Baltimore Trans¬ 
it Co. v; N. L. R. B., 64 S.Ct. 848, 
321 U.S. 795, 88 L.Ed. 1084—Oman 
V. N. L. R. B., C.C.A.S, 139 F.2d 
728—^N. L. R. B. v. Jasper Chair 
Co., C.C.A.7, 138 F.2d 756, certio¬ 
rari denied Jasper Chair Co. v. N. 
L. R. B., 64 S.Ct. 618, 321 .U.S. 
777, 88 L.Ed. 1070—Piedmont Shirt 
Co. V. N. L. R. B., C.C.A.4, 138 F. 
2d 738—N. L. R. ' B. v. Western 
Cartridge Co., Winchester Repeat- 
ing Arms Co. Division, C.C.A.2, 
138 F.2d 561, certiorari denied 
Western Cartridge Co. v. N. L. R. 

B. , 64 S.Ct. 780, 321 U.S. 786, 88 
L.Bd. 1077, rehearing denied 64 S. 
Ct. 942, 322 U.S. 767, 88 L.Bd. 1593 
—^N. L. R. B. V. Crown Can Co., C. 

C. A.8, 138 F.2d 263, certiorari de¬ 
nied Crown Can Co. v. N. L. R. B., 
64 S.Ct. 527, 321 U.S. 769, 88 L.Ed. 
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1065—Edward G. Budd Mfg. Co. 
V. N. L. R. B., C.C.A.Pa., 138 F.2d 
86, certiorari denied 64 S.Ct. 619, 
321 U.S. 778, 88 'L.Bd. 1071—N. 
L. R. B. V. J. G. Boswell Co., C. 
C.A.9, 136 F.2d 685—N. L. R. B. 
V. Polson Logging Co., C.C.A.9, 136 
P.2d 314—Polish Nat. Alliance of 
U. S. V. N. L. R. B., C.C.A.7, 136 F., 
2d 176, affirmed 64 S.Ct. 1196, 322 
U.S. 643, 88 L.Ed. 1509—Oklahoma 
Transp. Co. v. N. L. R. B., C.C.A.5, 
136 P.2d 42—N. L. R. B. v. Harbi- 
son-Walker Refractories Co., C.C. 

A. 8, 135 F.2d 837—N. L. R. B. v. 
Southern Wood Preserving Co., C. 
C.A.6, 135 P.2d 606—Texas Co. v. 
N. L. R. B., C.C.A.9, 135 F.2d 562— 
N. L. R. B. V. Pick Mfg. Co., C.C.A. 
7, 136 F.2d 329—N. L. R. B. v. 
William Davies Co., C.C.A.7, 135 
P.2d 179, certiorari denied Wil¬ 
liam Davies Co. v. N. L. R. B., 64 
S.Ct. 82, 320 U.S. 770, 88 L.Ed. 460 
—N. L. R. B. V. National Traffic 
Guard Co., C.C.A.6, 135 F.2d 42— 
N. L. R. B. V. Johnson Steel & 
Wire Co.. C.C.A.1, 134 P.2d 785— 
Western Cartridge Co. v. N. L. R. 

B. , C.C.A.7, 134 F.2d 240, certio¬ 
rari denied 64 S.Ct. 48, 320 U.S. 
746, 88 L.Ed. 443—N. L. R. B. v. 
Brown Paper Mill Co., C.C.A.S, 133 
P.2d 988—North Carolina Finish- 
ing Co. V. N. L. R. B., C.C.A.4, 133 
F.2d 714, certiorari denied 64 S. 
Ct. 39, 320 U.S. 738, 88 L.Ed. 437— 
N. L. R. B. V. Cleveland-Cliffs Iron 
Co., C.C.A.6, 133 F.2d 295—Green- 
port Basin & Construction Co. v. 
N. L. R. B., C.C.A.2, 132 P.2d 857— 
N. L. R. B. V. Aintree Corporation, 

C. C.A.7, 132 P.2d 469, certiorari de¬ 
nied Aintree Corporation v. N. L. 
R. B., 63 S.Ct. 831, 318 U.S. 774, 
87 L.Ed. 1144—Virginia Electric & 
Power Co. v. N. L. R. B., C.C.A.4, 
132 P.2d 390, affirmed 63 S.Ct. 1214, 
319 U.S. 533, 87 L.Ed. 1568, re¬ 
hearing denied 64 S.Ct. 27, 320 

U. S. 809, 88 L.Bd. 489—N. L. R. B. 

V. Clinton E. Hobbs Co., C.C.A.l, 

132 P.2d 249—N. L. R. B. v. Wey¬ 
erhaeuser Timber Co. v. Clemons 
Branch, C.C.A.9, 132 P.2d 234—N. 
L. R. B. V. Schaefer-Hitchcock Co., 
C.C.A.9, 131 F.2d 1004—Hickory 

Chair Mfg. Co. v. N. L. R. B., C.C. 

A.4, 131 F.2d 849—N. L. R. B. v. 
Bear Brand Hosiery Co., 'C.C.A.7, 
131 F.2d 731—N. L. R. B. v. Gal- 
lup American Coal Co., C.C.A. 10, 
131 P.2d 666—N. L. R. B. v. Rock 
Hili Printing & Finishing Co., C. 
C.A.4, 131 F.2d 171—N. L. R. B. v. 
Bank of America Nat. Trust & 
Savings Ass'n, C.C.A.9, 130 F.2d 
624, certiorari denied Bank of 
America Nat. Trust & Savings 
Ass’n V. N. L. R. B., 63 S.Ct. 992, 
first case, 318 U.S. 791, 87 L.Ed. 
1157 and 63 S.Ct. 992, second case, 
318 U.S. 792, 87 L.Ed. 1168, rehear¬ 
ing denied 63 S.Ct. 1171, 319 U.S. 
782, 87 L.Ed. 1726—N. L. R. B. v. 
Martin Bros. Box Co., C.C.A.7, 130 
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E^.Sd 205, bertiorarl denied Mar¬ 
tin Bros. Box V. N. L. R. B., 63 S. 
Ct. 69, 317 U.S. 660, 87 L.Bd. 531— 
N. L. R. B. V. Cities Service Oil 
Co., C.C.A.2, 129 P.2d 933—N. L. 
R. B. V. Empire Worsted Mills, 
C.C.A.2, 129 P.2d 668—N. L. R. B. 
V. Goodyear Tire & Rubber Co. of 
Alabama, C.C.A.6, 129 F.2d 661, 
certiorari dismissed 63 S.Ct. 1026, 
319 U.S. 776, 87 L.Ed. 1723—Stone- 
wall Cotton Mills v. N. L. R. B., 
C.C.A.S, 129 P.2d 629, certiorari 
denied 63 S.Ct. 72, 317 U.S. 667, 87 
L.Ed. 536—Gamble-Robinson Co. v. 
N. L. R. B., C.C.A.8, 129 P.2d 588— 
United Biscuit Co. of America v. 
N. L. R. B., C.C.A.7, 128 F.2d 771 
—N. L. R. B. V. Bradlcy Lumber 
Co. of Arkansas, C.C.A.S, 128 P.2d 
768—N. L. R. B. v. Kohen-Ligon- 
Folz, Inc., C.C.A.5, 128 P.2d 502— 
American Smelting & Refining Co. 
V. N. L. R. B., C.C.A.S, 128 P.2d 345 
—Shell Oil Co. v. N. L. R. B., C. 
C.A.6, 128 P.2d 206—N. L. R. B. 
V. Dixie Motor Coach Corporation, 
C.C.A.5, 128 P.2d 201—N. L. R. B. 
V. Condenser Corporation of Amer¬ 
ica, C.C.A.3, 128 P.2d 67—N. L. R. 

B. V. Quality Art Novelty Co., C. 

C. A.2, 127 P.2d 903—N. L. R. B. 
V. Abbott Worsted Mills, C.C.A.l, 
127 F.2d 438—N. L. R. B. v. Eclipse 
Moulded Products Co., C.C.A.7, 126 
F.2d 676—N. L. R. B. v. Keystone 
Freight Lines, C.C.A.IO, 126 F.2d 
414—Tyne Co. v. N. L. R. B., C, 
C.A.7, 125 P.2d 832—Wilson & Co. 
V. N. L. R. B., C.C.A.7, 124 P.2d 
846—N. L. R. B. v. Algoma Net 
Co., C.C.A.7, 124 F.2d 730, certio¬ 
rari denied Algoma Net Co. v. N. 
L. R. B., 62 S.Ct. 1311, 316 U.S, 
706, 86 L.Ed. 1773—N. L. R. B. v. 
Bersted Mfg. Co., C.C.A.6, 124 P.2d 
409, amended 128 F.2d 738—N. L. 
R. B. V. Newberry Lumber & 
Chemical Co., C.C.A.6, 123 P.2d 831 
—N. L. R. B. V, W. A. Jones 
Foundry & Machine Co., C.C.A.7, 
123 P.2d 652—N. L. R. B. v. Lux- 
uray, Inc., C.C.A.2, 123 P.2d 106— 
N. L. R. B. V. Wilson Line, C.C.A.3, 
122 P.2d 809—Indianapolis Power 
& Light Co. V. N. L. R. B., C.C.A. 
7, 122 F.2d 767, certiorari denied 
62 S.Ct. 633, 315 U.S. 804, 86 L.Ed. 
1204—N. L. R. B. V. Tex-O-Kan 
Flour Mills Co., C.C.A.5, 122 P.2d 
433—N. L. R. B. v. Schmidt Bak- 
ing Co., C.C.A.4, 122 P.2d 162—N. 
L. R. B. V. Arma Corporation, C. 
C.A.2, 122 F.2d 153—F. W. Wool- 
worth Co. V. N. L. R. B., C.C.A.2, 
121 P.2d 658—N. L. R. B. v. Reyn¬ 
olds Wire Co., C.C.A.7, 121 F.2d 627 
—N. L. R. B. V. Moltrup Steel 
Products Co., C.C.A.3, 121 P.2d 612 
—N. L. R. B. V. Air Associates, 
C.C.A.2, 121 F.2d 686—N. L. R. B. 
V. Clarksburg Pub. Co., C.C.A.4, 
120 F.2d 976—N. L. R. B. v. Hawk 
Sc Buck Co., C.C.A.5, 120 F.2d 903— 
N. L. R. B. V. Aluminum Products 
Co., .C.C.A.7, 129 P.2d 667—N. L. 
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R. B. V. BntWifetlg Mfg. Gb., G.C.A. 
4, 120 F.2d S32—Southern S. S. 
Co. V. N. L. R. B., C.C.A.3, 120 F. 
2 d 505» reversed on other grounds 
62 S.Ct. 886, 316 U.S. 31, 86 L.Ed. 
1246—N. Li. R. B.v. C. Nelson Mfg. 
Co., C.C.A.8, 120 F.2d 444—Eagle- 
Picher Mining & Smelting Co. v. 
N. L. R. B., C.C.A.8, 119 P.2d 903 
—EI Paso Electric Co. v. N. L. R. 

B. , C.C.A.5, 119 P.2d 581—Tex- 

arkana Bus Co. v. N. L. R. B., C. 

C. A.8, 119 P.2d 480—N. L. R. B. v. 
New Era Die Co., C.C.A.3, 118 F. 
2 d 500—Triplex Screw Co. v. N. 
L. R. B., C.C.A.6, 117 F.2d 858— 
N. L. R. B. V. Dow Chemical Co., 
C.C.A.6, 117 F.2d 455—N. L. R. B. 
V. Southpoi't Petroleum Co., C.C.A. 
6 , 117 F.2d 90, affirmed 62 S.Ct. 
452, 315 U.S. 100, 86 L.Ed. 718. 
rehearing denied 62 S.Ct." 637, 315 

U. S. 827, 86 L.Ed. 1223—N. L. R. 

B. V. Texas Mining & Smelting Co., 

C. C.A.5, 117 P.2d 86—N. L. R. B. 

V. Gulf Public Service Co., C.C.A.5, 
116 P.2d 852—N. L. R. B. v. Chica- 
go Apparatus Co., C.C.A.7, 116 F. 
2 d 753—South Atlantic S. S. Co. of 
Delaware v. N. L. R. B., C.C.A.5, 
116 F.2d 480, certiorari denied 61 

S. Ct. 1101, 313 U.S. 682, 85 L.Ed. 
1538, rehearing denied 62 S.Ct. 54, 
314 U.S. 708, 86 L.Ed. 666—N. L. 
R. B. V. Ford Motor Co., C.C.A.6, 
114 F.2d 905, certiorari denied Ford 
Motor Co. V. N. L. R. B., 61 S.Ct. 
621, 312 U.S. 689, 86 L.Ed. 1126— 
N. L. R. B. V. Yale & Towne Mfg. 
Co., C.C.A.2, 114 F.2d 376—New 
York Handkerchief Mfg. Co. v. N. 
L. R. B., C.C.A.7. 114 F.2d 144, 
certiorari denied 61 S.Ct. 170, 311 

U. S. 704, 85 L.Ed. 457—N. L. R. B. 

V. Viking Pump Co., C.C.A.8, 113 
P.2d 759, certiorari denied Viking 
Pump Co. V. N. L. R. B., 61 S.Ct. 
449, 312 U.S. 680, 86 L.Ed. 1119— 
N. L. R. B. V. Skinner & Kennedy 
Stationery Co., C.C.A.8, 113 P.2d 
667—N. L. R. B. v. J. S. Popper, 
Inc., C.C.A.3, 113 P.2d 602—Conti¬ 
nental Box Co. V. N. L. R. B., C. 
C.A.5, 113 F.2d 93—Subin v. N. L. 

R. B., C.C.A.3, 112 F.2d 326, cer¬ 
tiorari denied 61 S.Ct. 38, 311 U.S. 
673, 85 L.Ed. 433—^Bussmann Mfg. 
Co. V. N. L. R. B., C.C.A.8, 111 F.2d 
783—N. L. R. B. v. Tovrea Pack- 
ing Co., G.C.A.9, 111 P.2d '626, cer¬ 
tiorari denied Tovrea Packing Co. 
V. N. L. R. B., 61 S.Ct. 28, 311 U. 

S. 668, 85 L.Ed. 429—N. L. R. B. 
V. Leviton Mfg. Co., C.C.A.2, 111 F. 
2d 619—N. L. R. B. v. Good Coal 
Co., C.C.A.6, 110 F.2d 501, certio¬ 
rari denied Good Coal Co. v. N. L. 
R. B., 60 S.Ct. 978, 310 U.S. 630, 
84 L.Ed. 1400—N. L. R. B. v. Ashe- 
ville Hosiery Co., C.C.A.4, 108 F.2d 
288—N. L. R. B. v. National Cas- 
ket Co., C.C.A.2, 107 F.2d 992— 
Montgomery Ward & Co. v. N. L. 
R. B., C.C.A.7, 107 F.2d 655—N. L. 
R. B. V. Botany Worsted Mills, C. 
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C.A.S, 106 F.3d 263—CupplaS So. 
Manufacturers v. N. L. R. B., C. 
C.A.8, 106 F.2d 100—N. L. R. B. v. 
Planters Mfg. Co., C.C.A.4, 105 F. 
2d 760, rehearing denied 106 P.2d 
524—N. L. R. B. v. Lund, C.C.A. 
8, 103 P.2d 815—N. L. R. B. v. 
Louisville Refining Co., C.C.A.6, 
102 F.2d 678, certiorari denied 
Louisville Refining Co. v. N. L. R. 
B., 60 S.Ct. 81, 308 U.S. 568, 84 
L.Ed. 477—N. L. R. B. v. Ameri¬ 
can Potash & Chemical Corpora¬ 
tion, C.C.A.9, 98 F.2d 488, certio¬ 
rari denied American Potash & 
Chemical Corporation v. N. L. R. 

B. , 59 S.Ct. 682, 306 U.S. 643, 83 
L.Ed. 1043—N. L. R. B. v. Wallace 
Mfg. Co., C.C.A,4, 95 P.2d 818— 
Consolidated Edison Co. of New 
York V. N. L. R. B., C.C.A.2, 95 
P.2d 390, modified on other 
grounds 69 S.Ct. 206, 305 U.S. 197, 
83 L.Ed. 126—N. L. R. B. v. Rem- 
ington Rand, C.C.A.2, 94 P.2d 862, 
certiorari denied Remington Rand 
V. N. L. R. B., 58 S.Ct. 1046, 304 

U. S. 676, 82 L.Ed. 1540, rehearing 
denied Remington Rand v. U. S., 
58 S.Ct. 1054, 304 U.S. 590, 82 L. 
Ed. 1549, certiorari denied Central 
Executive Council of Remington 
Rand Employes’ Ass'ns v. N. L. 
R. B., 68 S.Ct. 1061, 304 U.S. 685, 
82 L.Ed. 1546-N. L. R. B. v. Pa¬ 
cific Greyhound Lines, C.C.A.9, 91 
P.2d 458, reversed on other grounds 
68 S.Ct. 577, 303 U.S. 272, 82 L.Ed. 
838—^Agwilines, Inc. v. N. L. R. B., 

C. C.A.6. 87 F.2d 146—N. L. R. B. 

V. Washington, Virginia & Mary- 
land Coach Co., C.C.A.4, 85 P.2d 
990, affirmed Washington, Virginia 
& Maryland Coach Co. v. N. L. R. 
B., 57 S.Ct. 648, 301 U.S. 142, 81 
L.Ed. 965. 

D.C.—E. Anthony & Sons v. N. L. 
R, B., 163 P.2d 22—Press Co. v. N. 
L. R. B., 118 P.2d 937, 73 App.D.C. 
103, certiorari denied 61 S.Ct. 1118, 
313 U.S. 695, 85 L.Ed. 1548—N. L. 

R. B. V, Willard, Inc., 98 P.2d 244, 
68 App,D.C. 372. 

N.Y.—^New York State Labor Rela- 
tions Board v. Union Club of City 
of N. Y., 68 N.E.2d 29, 295 N.Y. 
915—Stork Restaurant v. Boland, 
26 N.E.2d 247, 282 N.Y. 256—New 
York State Labor Relations Board 
V, Interborough News Co., 10 N.Y. 

S. 2d 396, 1-70 Misc. 347. 

Pa.—^Chapin v. Pennsylvania Labor 
Relations Board, '52 A.2d 568, 356 
Pa. 677—Max Pisarev Co. v. Amal- 
gamated Meat Cutters and Butch- 
er Workmen of North America, Lo- 
cal No. 195, 27 A.2d 52, 345 Pa. 
123—Chapin Lumber Co. v. Penn¬ 
sylvania Labor Relations Board, 
39 Luz.Leg.Reg. 121. 

TOs.—^Century Building Co. v. Wis- 
consin Employment' Relations 
Board, 291 N.W. 305, 23’5 Wis. 376. 

Fartlcular coutexitlons 
The evidence has been held suffi- 
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cient in particular cases as against 
a contention that discharge was for: 

(1) Inefficiency, rule breaking, in- 
competency, or insubordination.—^N, 
L. R. B. V. Bradford Dyeing Ass'n, 

60 S.Ct. 918, 310 U.S. 318, 84 L.Ed- 
1226—N. L. R. B. v. Harris-Woodson 
Co., C.C.A.4, 162 P.2d 9*7—N. L. B- 

B. V. Cowell Portland Cernent Co., C. 

C. A.9, 148 F.2d 237, certiorari de¬ 
nied 66 S.Ct. 44, 326 U.S. 735, 90 L. 
Ed. 438—N. L. R. B. v. Collins & 
Aikman Corp., C.C.A.4, 146 P.2d 454 
—N. L. R. B. V. Columbia Products 
Corporation, C.C.A.2, 141 P.2d 687 
—^Carter Carburetor Corporation v. 
N. L. R. B., C.C.A.8, 140 P.2d 714— 
N. L. R. B. V. Oklahoma Transp. Co., 
C.C.A.5, 140 P.2d 509—N. L. R. B. 
V. Kaplan, G.C.A.2, ,138 F.2d 884, cer¬ 
tiorari denied Kaplan v. N. L. R. B., 
64 S.Ct. 787, 321 U.S. 788, 88 L.Ed. 
1079—N. L. R. B. V. Condenser Cor¬ 
poration of America, C.C.A.3, 128 F. 
2d 67—N. L. R. B. v. Colten, C.C. 

A. 6, 105 F.2d 179—N. L. R. B. v. 
Oregon Worsted Co., C.C.A.9, 96 F. 
2d 193. 

(2) Intoxication solely.—^N. L. R. 

B. V. Arcade-Sunshine Co., 118 F.2d 
49, 73 App.D.C. 128, certiorari denied 
Arcade-Sunshine Co. v. N. L. R. B.,. 

61 S.Ct. 942, 313 U.S. 567. 85 L.Ed: 
1526. 

(3) Kicking another employee.—N. 
L. R. B. V. Revlon Products Corpora* 
tion, C.C.A.2, 144 P.2d 88. 

(4) Lack of work.—^N. L. R. B. v. 
Vail Mfg. Co., C.C.A.7. 1'58 P.2d 664 
—N. L. R. B. V. Van Deusen, C.C.A.. 
2, 138 P.2d 893. 

(5) Reason that employee went o» 
vacation and did not return or indi¬ 
cate willingness to retum.— N. L. R. 
B. V. Bradford Dyeing Ass’n, 60 S.. 
Ct. 918, 310 U.S. 318, 84 L.Ed. 1226. 

(6) Slackness of work and frlvo- 
lous behavior.—^N. L. R. B. v. Con¬ 
denser Corporation of America, C.C.. 
A.3, 128 P.2d 67. 

Befusal to aot as strikebreakers 

U. S.—Rapid Roller Co. v. N. L. R. B., 

C.C.A.7, 126 P.2d 4'52, certiorari 
denied 63 S.Ct. 45, 317 U.S. 650, 
87 L.Ed. 623. 

Paot that employee was dlsoharg- 
ed Boon after election. as presideut: 
of local chapter of labor union sus- 
tained finding that discharge was 
discriminatory.—Hartsell Mills Co. 

V. N. L. R. B., C.C.A.4, 111 F.2d 291. 
Where discliarged employee had. 

beeu a picket and had acted as secre- 
tary of union, and there was testi- 
mony that piant superintendent had 
said that his union activities would 
cause his discharge, board was au- 
thorized to find that he was dis- 
charged for union activities.—^N. L. 
R. B. v. Remington Rand, C.C.A.2, 94 
P.2d 862, certiorari denied Reming¬ 
ton Rand v. N. L. R. B., 58 S.Ct. 
1046, 304 U.S. 576, 82 L.Ed. 1540, 
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or insufficient to sustain such a finding;^® and in ( various cases the evidence has been held suffi- 


rehearing denied Remington Rand v. 
U. S., 58 S.Ct. 1054, 304 U.S. 590, 82 
L.Bd. 1549, certiorari denied Cen¬ 
tral Executive Council of Remington 
Rand Employes’ Ass’ns v. N. L. R. 
B., 68 S.Ct. 1061, 304 U.S. 58'5, 82 L. 
Ed. 1546. 

Where employer discharged satis- 
faotory workman who had been ac¬ 
tive in trying to stop a strike vote 
being taken by the employer, board 
was aulhorized to find that he was 
discharged for such activily.—N. L. 

R. B. V. Remington Rand, C.C.A.2, 
94 F.2d 862, certiorari denied Rem¬ 
ington Rand v. N. L. R. B., 68 S. 
Ot. 1046, 304 U.S. 576, 82 L.Ed. 1540, 
rehearing denied Remington Rand v. 

U. S., 68 S.Ct. 1054, 304 U.S. 590, 82 
L.Ed. 1549, certiorari denied Central 
Executive Council of Remington 
Rand Employes’ Ass'ns v. N. L. R. 
B., 58 S.Ct. 1061, 304 U.S. 585, 82 
L.Ed. 1546. 

Where discharged employee was 
offioer of 'unioa, and had been over 
ten years in employer's employ, and 
one to whom he applied for loan 
told him, after interviewing his im¬ 
mediate boss, that he would never be 
taken back, board was juslifled in 
finding that he was discharged for 
Union activity.—N. L. R. B. v. Rem¬ 
ington Rand, C.C.A.2, 94 F.2d 862, 
certiorari denied Remington Rand 

V. N. L. R. B., '58 S.Ct. 1046, 304 U. 

S. 576, 82 L.Ed. 1540, rehearing de- 
ni«ed Remington Rand v. U. S., 68 
S.Ct. 1054, 304 U.S. 509, 82 L.Ed. 
1549, certiorari denied Central Ex¬ 
ecutive Council of Remington Rand 
Employes’ Ass’ns v. N. L. R. B., 68 
S.Ct. 1061, 304 U.S. 585, 82 L.Ed. 
1646. 

Bischarge becaase of want of union 
Work permit 

Evidence supported state board'a 
finding that employer was guilty of 
unfair labor practices in discharging 
employees for not being members of, 
or having work permits from, labor 
union, as required by collective bar- 
gaining contract therewith, so as to 
encourage membership in union.—In¬ 
ternational Union, United Automo¬ 
bile, Aircraft & Agricultural Im- 
plement Workers of America v. Wis- 
consin Employment Relations Board, 
14 N.W.2d 872, 245 Wis. 417, fol- 
lowed Sn 14 N.W.2d 882, 245 Wis. 439, 
and rehearing denied 15 N.W.2d 873, 
245 Wis. 417, certiorari dismissed 
65 S.Ct, 685, 324 U.S. 884, 89 L.Ed. 
1434. 

15. U.S.—N. L. R. B. v. Sands Mfg. 
Co., 69 S.Ct. '508, 306 U.S. 332, 83 
L.Ed. 682--N. L. R. B. v. Winona 
Knitting Mills, C.C.A.8, 163 F.2d 
166—N. L. R. B. V. Reynolds In¬ 
ternational Pen Co., C.C.A.7, 162 
F.2d 680—N. L. R. B. v. Thompson 
Products, 'C.O.A.6, 162 P.2d 287— 


Home Benehcial Life Ins. Co. v. N. 
L. R. B., C.C.A.4, 159 P.2d 280— 
N. L. R. B. V. Ross Gear & Tool 
Co., C.C.A.7, 158 P.2d 607—N. L. R. 

B. V. Kopman-Woracek Shoe Mfg. 
Co., C.C.A.8, 168 F.2d 103—N. L. 
R. B. V. Montgomery Ward & Co., 

C. C.A.8, 157 P.2d 486—N. L. R. B. 
V. Litchfleld Mfg. Co., C.C.A.8, 154 
p.2d 739—^Wyman-Gordon Co. (In- 
galls Shepard Division) v. N. L. 
R. B., C.C.A.7. 153 F.2d 480—N. L. 
R. B. V. Edinburg Citrus Ass’n, C. 
C.A.5, 147 F.2d 353—N. L. R. B. 
V. Schwartz, C.€.A.'6, 146 P.2d 773 
—N. L. R. B, V. Duncan Foundry 
& Machine Works, C.C.A.7, 142 F. 
2d 594—Boeing Airplane Co., 
Wichita Division, v. N. L. R. B., 
C.C.A.IO. 140 F.2d 423—Western 
Cartridge Co. v. N. L. R. B., C.C. 

A. 7, 139 P.2d 855—Piedmont Shirt 

Co. V. N. L. R. B., C.C.A.4, 138, F. 
2d 73S—N. L. R. B. v. Pick Mfg. 
Co., C.C.A.7, 13'5 P.2d 329—N. L. 
R. B. V. William Davies Co.. C.C.A. 
7, 135 F.2d 179, certiorari denied 
William Davies Co. v. N. L. R. B., 
'64 S.Ct. 82, 320 U-S. 770. 88 L. 
Ed. 460—N. L. R. B. v. Sun Ship- 
building & Dry Dock Co., C.C.A.3, 
135 P.2d 15—N. L. R. B. v. Citi- 
zen-News Co., C.C.A.9, 134 F.2d 

970—N. L. R. B. V. Cleveland-Cliffs 
Iron Co., C.O.A.6. 133 F.2d 295— 
Interlake Iron Corporation v. N. 
L. R. B., O.C.A.7, 131 F.2d 129— 
Dannen Grain & Milling Co. v. N. 
L. R. B., C.C.A.8, 130 F.2d 321— 
N. L. R. B. V. Williamson-Dickle 
Mfg. Co., C.C.A.6, 130 F.2d 260— 
N, L, R. B. V. Times-Picayune 
Pub. Co., C.C.A.S, 130 P.2d 257— 
N. L. R. B. V. Dixie Motor Coach 
Corporation, C.C.A.5, 128 F.2d 291 
—Hazel-Atlas Glass Co. v. N. L. R. 

B. , C.C.A.4, 127 F.2d 109—Ameri¬ 
can Smelting & Reflning Co. v. N. 
L. R. B., C.C.A.8, 126 F.2d 680— 
N. L. R. B. V. Sheboygan Chair 
Co., C.O.A.7, 125 F.2d 436—N. L. 
R. B. V. Walworth Co., C.C.A.7, 
124 F.2d 816—N. L. R. B. v. Union 
Mfg. Co., C.C.A.'5, 124 F.2d 332— 
Wilson & Co. V. N. L. R. B., C.C. 

A. 8, 123 F.2d 411—Indianapolis 

Power & Light Co. v. N. L. R. B., 

C. C.A.T, 122 P.2d 757, certiorari de¬ 
nied 62 S.Ct. 633, 315 U.S. 804, 86 
L.Ed. 1204—N. L. R. B. v. Tex-0- 
Kan Flour Mills Co., C.C.A.5, 122 
P.2d 433—^N. L. R. B. v. Arma Cor¬ 
poration, C.C.A.2, 122 F.2d 153— 
N. L. R. B. V. Blue Bell-Globe Mfg. 
Co., C.C.A.4, 120 P.2d 974—N, L. R. 

B. V. West Texas Utilities Co., C. 

C. A.5, 119 F.2d '683—Quaker State 
Oil Refining Corporation v. 17. L. 
R. B., C.C.A.8, 119 F.2d 631—N. L. 
R. B. v. Illinois Tool Works, C.C. 

A.7, 119 F.2d 356—N. L. R. B. V. 
Auburn Foundry, C.C.A.7, 119 F. 
2d 331—Cudahy Packing Co. v. N. 
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L. R. B., C.C.A.8, 116 F.Sd 36'7— 
Virginia Electric & Power Co. v. 
N. L. R. B., C.C.A.4, 115 F.2d 414, 
reversed on other grounds 62 S.Ct. 
344, 314 U.S. 469, 86 L.Ed. 348—In- 
dependent Organization of Em¬ 
ployees of Virginia Electric & 
Power Co. v. N. L. R. B., C.C.A.4, 
115 F.2d 414, reversed on other 
grounds 62 S.Ct. 344, 314 U.S. 469, 
86 L.Ed. 348—N. L. R. B. v. Ford 
Motor Co., C.C.A.6, 114 F.2d 905, 
certiorari denied Ford Motor Co. v. 
N. L. R. B., 61 S.Ct. 621, 312 U.S. 

689, 85 L.Ed. 1126—Foote Bros. 
Gear & Machine Corporation v. N. 
L. R. B., 'C.C.A.7, 114 F.2d 611, re¬ 
versed on other grounds N. L. R. 

B. V. Foote Bros. Gear & Machine 
Corporation, 61 S.Ct. 318, 311 U. 
S. '620, 85 L.Ed. 394, mandate con- 
formed to, C.C.A., Foote Bros. Gear 
& Machine Corporation v. N. L. R. 
B., 121 F.2d 802—Independent Un¬ 
ion of Gear Workers v. N. L. R. 

B. , C.C.A.7, 114 F.2d 611, reversed 
on other grounds N. L. R. B. v. In¬ 
dependent Union of Gear Workers, 
61 S.Ct. 318, 311 U.S. 620, 85 L.Ed. 
394—N. L. R. B. v. Sto ver, C.C.A. 
10, 114 p.2d 513—Midland Steel 
Products 'Co. V. N. L. R. B., C.C. 
A.6, 113 F.2d 800—Subin v. N. L. 

R. B., C.C.A.3, 112 F.2d 326, cer¬ 
tiorari denied 61 S.Ct. 38, 311 U. 

S. 673, 85 L.Ed. 433—Bussmann 
Mfg. Co. V. N. L. R. B., C.C.A.8, 
111 P.2d 783—Kansas City Power 
& Light Co. V. N. L. R. B., C.C.A. 
8, 111 P.2d '340—N. L. R. B. v. 
Goshen Rubber & Manufacturing 
'Co., C.C.A.7, 110 F.2d 432—N. L. 
R. B. V. Norfolk Shipbuilding & 
Drydock Corporation, C.C.A.4, 109 
P.2d 128—N. L. R. B. v. Brown 
Paper Mill Co., C.C.A.'5, 108 P.2d 
867, certiorari denied Brown Paper 
Mill Co. V. N. L. R. B., 60 S.Ct. 
1104, 310 U.S. 661, 84 L.Ed. 1416— 
N. L. R. B. V. Empire Purniture 
Corporation, C.'C.A.6, 107 F.’2d 92 
—Burlington Dyeing & Pinishing 
Co. V. N. L. R. B., C.C.A.4, 104 F.2d 
736—Wilson & Co. v. N. L, R. B., 

C. C.A.8, 103 P.2d 243—Jefferson 

Electric Co. v. N. L. R. B., C.C.A.7, 
102 F.2d 949—Ballston-Stillwater 
Knitting Co. v. N. L. R. B., C.C.A. 
2, 98 P.2d 768—N. L. R. B. v. Bell 
Oil & Gas Co., C.C.A.6, 98 F.2d 406, 
rehearing denied 98 F.2d 870—N. 
L. R. B. V. Thompson Products, 
C.C.A.6, 97 P.2d 13—N. L. R. B. 
V. Remington Rand, 'C.C.A.2, 94 F. 
2d 862, certiorari denied Reming¬ 
ton Rand v. N. L. R. B., 68 S.Ct. 
1046, 304 U.S. 576, 8'2 L.Ed. 1540, 
rehearing denied Remington Rand 
V. U. S., 58 S.Ct. 1054, 304 U.S. 

690, 82 L.Ed. 1549, certiorari de¬ 
nied Central Executive Council of 
Remington Rand Employes' 
Ass’ns V. N. L. R. B.. 68 S.Ct. 1061, 
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§ 28(100) 


cient^® or insufficienti^ to sustain a finding of dis- 
criminatory discharge because an employee had giv- 
en testimony in a proceeding before the board. 

In ascertaining whether an employee was dis- 
charged because of union activities the board may 
consider circumstantial, as well as direct, evidence,is 
but when circumstantial evidence is relied on there 
must be evidence of circumstances from which the 
board may conclude with reasonable certainty that 
the employee was discharged because of union ac- 
tivity.i-9 The board may draw inferences from the 
facts proved.20 The fact that some of the evidence 
relating to a discriminatory discharge was hearsay 
affords no basis for objecting to the finding of the 
board.2i However, mere suspicion or conjecture 
alone is not sufficient on which to base a finding of 
discriminatory discharge .22 

The mere discharge of an employee with or with- 
out reason is not evidence of an intent to affect labor 
unions or the right of employees.^s The fact that 


a discharged employee may be engaged in labor un¬ 
ion activities at the time of his discharge, taken 
alone, is not sufficient evidence of a discharge as a 
resuit of such activities.^^ 

Where the employee admits dereliction an comply- 
ing with the employer’s rule, the board should not 
lightly infer that such dereliction was not the cause 
of the discharge.25 Even though an employer disa- 
vows under oath that employees were discharged 
because of union activities, if he can assign no 
other credible motive or cause he need not be be- 
'lieved, but if the employer assigns a legitimate rea¬ 
son for the discharge, his oath cannot be disregarded 
because of suspicion that he may be lying; there 
must be impeachment of him, or substantial contra- 
diction, or, if circumstances raise doubts, they must 
be inconsistent with the positive sworn evidence on 
the exact point.2<5 The fact that the employer’s ex- 
planation does not stand up under scrutiny strength- 
ens the inference drawn by the board from other 


304 U.S. '585. 82 L.Ed, 1546-—Agwi- 
lines, Inc. v. N. L. R. B., C.O.A.6, 
8'7 F.2d 146. 

Pa.—Pennsylvania Labor Relations 
Board v. Kaufmann Department 
Stores, 29, A.2d 90, 345 Pa. 398— 
Petition of Union Trust Co. of 
Pittsburgh, 20 A.2d 779, 342 Pa. 
456—Metropolitan Life Ins. Co. v. 
Insurance Guild, Local No. 22, 49 
Pa.Dist. & Co. 76—In re Lehrman, 
Com.Pl., 62 Dauph.Co. 1. 

Utah.—American Foundry & Ma- 
chine Co. v. Utah Labor Relations 
Board, 141 P.2d 390, 106 Utah 83. 
Wis.—-Blum Bros. Box Co. v. Wis- 
consin Labor Relations Board, 282 
N.W. 98, 229 Wis. 615. 

Abolltlou of dspartment 

Where employee was discharged 
when employer abolished department 
in which employee was working, evi¬ 
dence failed to support finding of 
board that employer was guilty of 
unfair labor practice in discharging 
employee, notwithstanding employee 
did some work in other departments. 
—New York State Labor Relations 
Board V. Pordham Electric Co., 42 
N.T.S.2d 875, 266 App.Div. 563. 
Carelessness of employee 
Evidence that longshoremen hold- 
ing most responsible positions in 
gang were guilty of carelessness 
which was inexcusable in men of 
their experience and that they were 
put back to work after their dis¬ 
charge on agreement voluntarily 
made’ on their part was insufiicient 
to support board’s finding that their 
discharge was for union activities.— 
Agwilines, Inc. v. N. L. R. B., C.C.A. 
5, 87 P.2d 146. 

ItesiguatiozL of employee 

U.S.—Loveman, Joseph & Loeb v. N. 


L, R. B., C.C.A.5, 146 P.2d 769— 
Western Cartridge Co. v. N. L. R. 

B. , O.C.A.7, 139 P.2d 855. 

N.Y.—New York State Labor Rela¬ 
tions Board v. Grasso, 69 N.Y.S. 
2d 711, 272 App.Div. 149. 

16. U.S.—N. L. R. B. V. McGough 
Bakeries Corp., C.C.A;5, 163 F.2d 
420—N. L. R. B. V. Viking Pump 
Co., C.C.A.8, 118 P.2d '7'59, certio¬ 
rari denied Viking Pump Co. v. 
N. L. R. B., 61 S.Ct. 449, 312 U.S. 
680, 86 L.Ed. 1119. 

D.C.—N. L. R. B. v. Willard, Inc., 98 
P.2d 244, 68 App.D.C. 372. 

17. U.S.—N. L, R. B. V. Union Mfg. 
'Co., C.C.A.5, 124 P.2d 332. 

18. U.S.—Piedmont Shirt Co. v. N. 
L. R. B., C.C.A.4, 138 P.2d 738— 
N. L. R. B. V. Entwistle Mfg. Co., 

C. C.A.4, 120 P.2d 532—Hartsell 

Mills Co. V. N. L. R. B., C.C.A.4, 
111 F.2d 291. 

19. U.S.—Cudahy Packing Co. v. N. 
L. R. B., C.C.A.8, 116 F.2d 367. 

20. Fossibility of drawlug eltlier of 
two inferences from evidence does 
not prevent board from drawing one 
of them.—Harp v. N. L. R. B., C.C. 
A.10, 138 P.2d '546—N. L. R. B. v. 
Denver Tent & Awning Co., C.C.A. 10, 
138 F.2d 410—N. L. R. B. v. Harbi- 
son-Walker Refractones Co., C.C.A. 
8 , 135 P.2d 837—Canyon Corporation 
V. N. L. R. B., C.C.A., 128 P.2d 953. 

21. U.S.—^N. L. R. B. V. American 
Potash & Chemical Corp., C.C.A.9, 
98 F.2d 488, certiorari denied 
American Potash & Chemical Corp. 
V. N. L, R. B., 59 S.Ct. 682, 306 
U.S. 643, 83 L.Ed. 1043. 

22. U.S.—N. L. R. B. v. Citizen- 
News Co.. C.C.A,9, 134 F.2d 970— 
American Smelting & Refining Co. 
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V. N. L: R. B., C.C.A.8, 126 F.2a 680 
—Cudahy Packing Co. v. N. L. B. 
B„ C.C.A.8, 116 F.2d 3'67—Cupples 
Co. Manufacturers v. NT. L. R. B., 
C.C.A.8, 106 P.2d 100. 

23, U.S.—N. L. R. B. v. Citizen- 
News Co., C.C.A.9, 134 F.2d 970. 

24, U.S.—N. L. R. B. v. Montgom- 
ery Ward & Co., C.C.A.8, 157 F.2d 
4 86—N. L. R. B. v. Citizen-News 
Co.. C.C.A.9, 134 P.2d 970. 

Wis.—Blum Bros. Box Co. v. Wis- 
consin Labor Relations Board, 282 
N.W. 98, 229 Wis. 615. 

25, U.S.—N. L. R. B. v. National 
Casket Co., C.C.A.2, 107 P.2d 992. 

36. U.S.—N. L. R. B. V. J. G. Bos- 

well Co., C.'C.A.9, 136 P.2d 585— 
American Smelting & Refining Co. 
V. N. L. R. B., C.C.A.8, 126 F.2d 
680—N. L. R. B. V. Tex-O-Kan 
Flour Mills Co., C.C.A.5, 122 F.2d 
433. 

Oorroboration by employee 

When employer, wholly unim- 
peached, testifies under oath to his 
reasons for discharging employee. 
board cannot flnd that employee was 
discharged for union activities, es- 
pecially when employee testifies that 
he was discharged for failure to per- 
form work.—N. L. R. B. v. Sheboy- 
gan Chair Co., C.C.A.7, 12'5 F.2d 436. 

Tact that employee who was dis- 
cliarged was hlred in other planta 
during war man-power shortage did 
not afiord sound basis for ignoring 
undisputed testimony of supervisors 
that they were dissatisfied with such 
employee*s work.—N. L. R. B. v. 
Thompson Products, C.C.A.6, 162 F* 
2d 287. 



§ 28(100) 

■facts that the employee was dischafged for union 
•activities.^'^ 

The failure of the employer to give a reason for 
the discharge, or the giving of evasive or contra- 
dictory reasons, may be considered by the board in 
determining the employer^s motive.^^ The failure of 
'the employer to give an explanation for the dis- 
charge of an employee of many years’ Service is a 
circumstance indicating that the discharge was for 
union activities.29 The discharge of an employee 
without notice contrary to the well-established prac- 
tice of the employer is cogent evidence of discrim- 
ination.^0 The fact that the employer offers a dis- 
charged employee a temporary job subsequent to the 
filing of charges before the board does not estab- 
lish the employer’s good faith in discharging him.^i 

The employer’s hostility toward any union and his 
determined effort to defeat the organization of his 
employees into a union must be considered in de¬ 
termining whether an active union member was dis- 
charged for his union activities when no other sat- 
isfactory reason for the discharge appears.32 The 
employer’s opposition to a union and discharges of 
employees who are members are not sufficient to 
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justify a finding of discfSMiiatory discharges unless 
such discharges are motivated by such opposition,23 
but such a situation warrants a critical attitude and 
may justify unfavorable inferences where the evi¬ 
dence is not ciear as to whether or not there was dis- 
crimination because of such opposition.24 The fact 
that a large per cent of the employees discharged be- 
longed to the union is not alone sufficient to estab- 
lish discriminatory discharges, but, coupled with oth¬ 
er evidence, it becomes very persuasive.25 The in- 
ference that union membership was discouraged by 
an employee’s discharge is not unfounded merely be¬ 
cause a closed-shop agreement was in existence and 
because the discharged employee continued to be a 
member of the union.26 It has been held that a re- 
fusal to bargain collectively with a union is suffi¬ 
cient, in the absence of any other satisfactory rea¬ 
son, to support a finding of discrimination in the 
discharge of an employee.S'? 

Reinstatement by order of board. The evidence 
to justify an order of reinstatement with back pay 
of employees discriminatorily discharged should be 
substantial, and surmise or suspicion, even though 
reasonable, is not sufficient.28 In various cases it 
has been held that the evidence justified^^ or failed 
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,87. U.S.—N. L. R. B. v. Brezner 

Tanning Co., C.C.A.1, 141 F.2d 62 
—N. L. R. B. V. Abbott Worsted 
Mills, C.C.A.1, 127 F.2d 438. 

■88. U.S.—N. L. R. B. v. Cond-enser 
Corporation of America, C.O.A.3, 
128 F.2d 67. 

.29- U.S.—N. L. R. B. v. Remington 
Rand, C.C.A.2, 94 F.2d 862, cer- 
itiprari denied Remington Rand v. 
If, L. R. B., 58 S.Ct. 1046. 304 U. 

576, 82 L.Ed. 1540, rehearing 
xa,enied Remington Rand v. U. S., 
•f58 S.Ct. 1054, 304 U.S. 509, 8'2 U. 
iBd. 1649, certiorari denied Central 
jBxeoutive Council of Remington 
■Rand Employes' Ass’ns v. N. L. 
R. B.. 58 S.Ct, 1061, 304 U.S. 686, 
;82 U.Bd. 1546. 

530. U.S.— N. Lr. R. B. V. Rock Hili 

Printing & Finishing Co., C.C.A. 
4, 131 F.2d 1'71. 

•81. U.S.—N. L. R. B. V. Entwlstle 

Mfg. Co., C.C.A.4, 120 F.2d 532. 

32. U.S,—^N. L. R. B. v. Chicago Ap¬ 
paratus Co., C.C.A.7, 116 F.2d 763. 

33. U.S.-»^Interlake Tron Corpora¬ 
tion V. N. L. R. B., C.C.A,7, 131 F. 
2a 129—Kansas City Power & 
Light Co. V. N. L. R. B., C.C.A.8, 
111 F.2d 340—Burlington Dyeing 
& Finishing Co. v. N. L. R. B„ C. 
C.A.4, 104 F.2d 736. 

Ra.—Pennsylyania Labor Relations 
Board V. Metr,opolitan Life Ins. 
Co., 48 Pa.Dist. ,& Co. 340. 

Wliere employee^s conduct would 


f there been no labor controversy his 
activities in promoiing union to 
which employer is hostile will not 
support finding that he was dis¬ 
charged because of such activities. 
—Bussmann Mfg. Co. v. N". L. R. B., 
C.C.A.8, 111 P.2d 783. 

34. U.S.—Kansas City Power & 
Light Co. V. K L. R. B., C.C.A.8, 
111 P.2d 340. 

Where there is substantial evi¬ 
dence that employer is opposed to 
organization of his employees, and 
there is some evidence of a manifest- 
ed desire to be rid of employees who 
become union members, discharge of 
an employee Is Improper unless the 
evidence is very convincing that a 
finding of improper discharge is ar- 
bitrary.—Dannen Grain & Milling 
Co. V. N. L. R. B., C.C.A.8, 130 F.2d 
'321. 

35. U.S.—Montgomery Ward & Co. 
V. N. L. R. B., C.C.A.7, 107 P.2d 
'656. 

36. U.S.—N, L. R. B. v. Walt Dis¬ 
ney Productions, C.C.A.9, 146 P.2d 
44, certiorari denied 65 S.Ct. 1025, 
324 U.S. 877, 89 L.Ed. 1429. 

37. U.S.—Bussmann Mfg. Co. v. K. 
'L. r. b., C.C.A.8 , 111 F.2d 783. 

38. U.S.—N. L. R. B. V. Chio Cal¬ 
cium Co., C.C.A.6, 133 F.2d 721— 
N. L. R. B. V. Williamson-Dickle 
Mfg. Co., C.O.A.5, 180 F.2d 260— 
American Smelting & Reflning Co. 
V. N. L. R, B., C.C.A.8, 126 F.2d 
'680 —Ib H. B. V. Tex-O-Kan 


Flour Mills Co., C.C.A.6, 122 F.2d 
433. 

39. U.S.— ^N. L. R. B. v. American 
Car & Foundry Co., C.C.A.7, 1*61 F. 
2d 501—L. R. B. v. Kinner Mo¬ 
tors, C.C.A.9, 152 F.2d 816, modi- 
fled on other grounds 154 P.2d 1007 
—N. L. R. B. V. Montag Bros., C. 
C.A.5, 140 P.2d 730—N. L. R, B. 
V. American Laundry Mach. Co., 
C.C.A.2, 138 F.2d 889—K. L. R. B. 
V. Quality & Servjice Laundry, C. 
C.A.4, 131 F.2d 182, certiorari de¬ 
nied Quality & Service Laundry 
V. N. L. R. B., 63 S.Ct. 831, 318 U. 
S. 775, 87 L.Ed. 1144—N. L. R. B. 
V. Armour & Co., C.C.A.10, 129 F. 
2d 316—Owens-Illinois Glass Co. 
V. N. L. R. B., C.C.A.6, 123 F.2d 
670, certiorari denied 62 S.Ct. 943, 
316 U.S. 662, 86 L.Ed. 1739—L. 

R. B. V. C. Nelson Mfg. Co., C.C.A. 
8, 120 F.2d 444. 

Isr.Y. —New York State Labor Rela¬ 
tions Board v. Frank G. Shattuck 
Co., 20 N.Y.S.2d 949, 260 App.Div. 
316. 

Pa.—In re Lehrman, Com.Pl., 62 
Dauph.Co. 1. 

With back pay 

U.S.—N. L. R. B. V. Clinchfleld Coal 
Corporation, C.C.A.4, 145 F.2d 66, 
155 A.L.R. 874—N. L. R. B. v. 
Fairmont Creamery Co., C.C.A.10, 
143 P.2d ‘608, certiorari denied 65 

S. Ct. 87, 323 U.S. 752, 89 L.Ed. 602 
—N. L. R. B. V. Niles Fire Brick 
Co., aC.A-6, 124 F.2d 366, certio¬ 
rari denied Niles Fire Brick Co. 
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to justify^O an order of reinstatement. 

§ 28(101). - Refusal to Bargain Collec- 

lectively 

Where the unfair labop practlce charged conslsts 
x)f a refusal to engage in collective bargaining, the evl- 
derice must be sufficient to show a refusal to bargain 
collectiveiy in good faith. 

Where the unfair labor practice charged in a pro- 


ceeding before a labor relations board consists of a 
refusal to bargain collectiveiy, the evidence must be 
sufficient to show a refusal to engage in good faith 
in collective bargaining.^i In various .cases the evi¬ 
dence has been held sufficient to sustain a finding 
that the employer has refused to bargain collective- 
ly in good faith with the authorized representatives 
of his employees^2 or insufficient to sustain such a 


'V. N. L. R. B., 62 S.ct. 944, 316 U. 
S. 664, 86 L.Ed. 1740—N. L. R. B. 
V. Newberry Lumber & Chemical 
Co., C.C.A.6, 123 F.2<1 831—N. L. 
R. B. V. Moltrup Steel Products 
Co., C.C.A.3, 121 F.2d 612—N. L. 
R. B. V. Acme Air Appiiance Co., 
C.C.A.2, 117 P.2d 417—N. L. R. B. 
V. Lane Cotton Mills Co., C.C.A.6, 
111 P.2d 814, appeal dismissed 
Xiane Cotton Mills Co. v. N. L. R. 
B., 61 S.ct. 316, 311 U.S. 723, 
85 L.Ed. 471—N. L. R. B. v. Wash¬ 
ington, Virginia & Maryland Coach 
Co., C.C.A.4, 85 F.2d 990, affirmed 
Washington, Virginia & Maryland 
'Coach Corporation v. N. L. R. B., 
'57 S.ct. 648, 301 U.S. 142, 81 L. 
Ed. 965. 

17.T. —^New York State Labor Rela¬ 
tions Board v. Timen, 35 N.T.S.2d 
449, 264 App.Div. 120, appeal 

granted 44 N.E.2d 618, 289 N.Y. 
644. 

JLjnount of hack pay 
U.S.—^Waterman S. S. Corporation v. 
N. L. R. B., C.C.A.5, 119 F.2d 760 
—^New York Handkerchief Mfg. 
Co. V. N. L. R. B., C.C.A.7, 114 F. 
2d 144, certiorari denied 61 S.Ct. 
170, 311 U.S. 704, 85 L.Ed. 457. 

Pa.—^W. T. Grant Co. v. United Re- 
tall Employees of America, Local 
No. 134, 31 A.2d 900, 347 Pa. 224. 

40. U.S.—Stonewall Cotton Mills v. 
N. L. R. B., C.C.A.5, 129 F.2d 629, 
certiorari denied 63 S.Ct. 72, 317 

U. S. 667, 87 L.Ed. 536—N. L. R. B. 

V. Air Associates, C.C.A.2, 121 F. 
2d 586—N. L. R. B. V, Brashear 
Freight Lines, C.C.A.8, 119 P.2d 
379—3Sr. L. R. B. v. Union Pacific 
Stages, C.C.A.9, 99 F.2d 153. 

N.Y.—New York State Labor Rela¬ 
tions Board V. Frank G. Shattuck 
Co., 20 N.Y.S.2d 949, 260 App.Div. 
815. 

Where evidence disclosed no pat- 
tern of disoharge of union members 
and undisputed testimony indicated 
that employer had no knowledge of 
any union activity, evidence did not 
support order for reinstatement with 
back pay.—N. L. R. B. v. Alco Feed 
Mills, C.C.A.6, 133 P.2d 419. 

41. U.S.—N. L. R. B. V. Sands Mfg. 

Co., '59 S.ct. 508, 306 U.S. 332 , 83 
L.Ed. 682. ■ 

inferonce of bad faith 

(1) Employer’s hostility to union, 
threats by supervisory employees, 


and president*s refusal to participate 
in conferences showed determined 
course of deliberate noncompliance 
with statute from which an infer- 
ence of bad faith could be drawn.— 
Great Southern Trucking Co. v. N. 
L. R. B.. C.O.A.4, 12'7 F.2d 180, cer¬ 
tiorari denied 63 S.Ct. 48, 817 U.S. 
652, 87 L.Ed. 624. 

(2) Newspaper publishing compa- 
ny’s insistence that certain position 
should be eliminated from classiflca- 
tion provided for in proposed collec¬ 
tive bargaining agreement did not 
warrant Inference of bad faith.—N. 
L. R. B. V, Knoxville Pub. Co., C.C.A. 
6, 124 F.2d 87-5. 

(3) Employer*s wish to lower min¬ 
imum wage schedule, provided for 
in proposed collective bargaining 
agreement, did not warrant infer¬ 
ence that employer failed to bairgain 
in good faith.—N. L. R. B. v. JCncx- 
ville Pub. Co., supra. 

(4) Newspaper publishing compa- 
ny's rejection of portion of proposed 
collective bargaining contract, con- 
cerning employment which should be 
included, did not warrant inference 
that company refused to bargain in 
good faith.—^N. L. R. B. v. Knoxville 
Pub. Co., supra. 

(5) Publishing company's insist¬ 
ence that certain positions be ex- 
cluded from terms of proposed col¬ 
lective bargaining agreement did not 
warrant an inference of bad faith.— 
N. L. R. B. V. Knoxville Pub. Co., 
supra. 

(6) Employer’s rejection of pro¬ 
posed contract provision that If 
payment was made in office vouchers 
or checks they should be cashed 
same day did not warrant inference 
of bad faith.—^N. L. R. B. v. Knox¬ 
ville Pub. Co., supra. 

43. U.S.—N. L. R. B. v. Fansteel 
Metallurgical Corporation, 69 S.Ct. 
490, 30.6 U.S. 240, 83 L.Ed. 627, 123 
A.L.R. 599—^N. L. R. B. v. Consol¬ 
idated Mach. Corp., C.C.A.2, 163 F. 
2d 376—N. L. R. B. v. Garfunkel, 

' O.C.A.2, 162 F.’2d 256—N. L. R. B. 
V. Plarris-Woodson Co., C.C.A.4, 
162 F.2d 97—N, L. R. B. v. Athens 
Mfg. Co., C.C.A.5, 161 F.2d 8— 
N. L. R. B. V. Winona Textile 
Mills, C.O.A.8, 160 F.2d 201—N. L. 
R. B. V. Van De Kamp’s Holland- 
Dutch Bakers, C.C.A.9, 152 F.2d 
818, modified on other grounds 164 
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F.2d 828—N. L. R. B. v. Morris 
P. Kirk & Son, C.C.A.9. 151 P.2a 
490, opinion supplemented 154 F. 
2d 110—N. L. R. B. V. Cowell Port- 
land Cernent Co., C.C.A.9, 148 P.'2d 
237, certiorari denied 66 S.Ct. 44, 
326 U.S. 735, 9,0 L.Ed. 438—N. L. 

R. B. V. Greater N. Y. Broadcast- 
ing Corp., C.C.A.2,147 F.2d 337, cer¬ 
tiorari denied 65 S.Ct 1199, 32i5 U. 

S. 860, 89 L.Ed. 1981—Idaho Po¬ 
tato Growers v. N. L. R. B., C.C.A. 
9, 144 F.2d 295, certiorari denied 
65 S.ct. 122 , 323 U.S. 769, 89 L.Ed. 
615—N. L. Sr. B. V. Grieder Ma- 
chine Tool & Die Co., C.C.A.6, 142 
P.2d 163, certiorari denied 65 S. 
Ct. 66, 323 U.S. 724, 89 L.Ed. 682 
—N. L. R. B. V. Register Pub. Co., 
C.C-4.9, 141 P.2d 156—N. L. R. B. 
V. H. G. Hili Stores, C.C.A.5, 140 
P.2a 924—N. L. R. B. v. I^ttie Lee, 
Inc., C.C.A.9, 140 F.2d 243—N. L. 

R. B. V. American Creosoting Co., 
C.C.A.'6, 139 F.2d 193, certiorari 
denied 64 S.Ct. 937, 321 U.S. '797, 88 
L.Ed. 1086—N. L. R. B. v. Crown 
Oan Oo., C.C.AiS, 138 F.2d 268, cer¬ 
tiorari denied Crown Can Co. v. N. 
L. R. B., 64 S.ct. 527, 321 U.S. 769, 
8S L.Ed. 1065—N. L. R. B. v. Poul- 
trymen's Service Corporation, C.C. 
A.3, 138 F.2d '204—N. L. R. B. v. 
Franks Bros. Co.,* C.C.A.l, 137 F. 
2d 989, affirmed 64 S.Ct. 817, 321 U. 

S. 702, 88 L.Ed. 1020—Polish Nat. 
Alliance of U. S. v. N. L. R. B., 
C.C.A.7. 136 P.2d 175, affirmed 64 
S.ct. 1196, 322 U.S. 643, 88 L.Ed. 
1509—N. L. R. B. V. Barrett Co., 
C.C.'A.'7, 13'5 P.2d 959—N. L. R. B. 
V. Montgomery Ward & Co., C.C.A. 
9. 133 F.2d 676, 146 A.L.R. 1045— 
N. L. R. B. V. Burke Mach. Tool 
Co., C.C.A.6, 133 F.2d 618—N. L. 
R. B, V. Clinton E. Hobbs Co., C. 
C.A.l, 132 P.2d 249—N. L. R. B. 
V. Blount, C.O.A.8, 131 P.2d 685, 
certiorari denied Blount v. N. L. 
R. B., 63 S.ct. 995, 318 U.S. 791, 
87 L.Ed. 1157—Aluminum Ore Co. 
V. N. ' L. R. B., C.C.A,'7, 131 F.2d 
485, 147 A.L.R. 1—N. L. R. B. v. 

, Martin Bros. Box Co., C.C.A.7, 130 
p.2d 202, certiorari denied Mar¬ 
tin Bros. Box Co. v. N. L. R. B., 

, 63 S.ct. 59, 317 U.S. 660, 87 L.Ed. 
631—N. L. R. B. V. Wm. Tehel 
Bottling Co., C.C.A.8, 129 P.2d 250 
—N. L. B. B. V. Dixis Motor Coach 
Corporation, C.C.A.5, 128 F.2d 201 
—Great Southern Trucldlng Co. v. 
N. L. R. B., aO.A.4, 127 F.2d 180, 
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finding or sufficient to sustain a finding that the 
authorized representatives of the employees had not 
refused to bargain with the employer;^^ or suffi¬ 
cient to support a finding that the employer violated 
the statute by bargaining directly with his em¬ 
ployees or sufficient to show that the employer in 
good faith attempted to bargain with the employees^ 


56, C.J.S. 

representatives."*® 

In determining whether the board^s conclusion that 
the employer had refused to bargain might be sus- 
tained, a conference at which the employer had al- 
legedly refused to bargain is not to be considered 
alone, but niust be considered in connection with 
prior events."*'^ 


certiorari denied 63 S.Ct. 48, 317 

U. S. 6’52, 87 L.Ed. 524—Rapid Roll- 
er Co. V. N. L. R. B., C.O.A.7, 126 
F.2d 452, certiorari denied 63 S. 
Ct. 45, 31'7 U.S. 6'50, 87 L.Ed. 623 
—Reliance Mfg. Co. v. N. L. R. 

B. , C.C.A.7, 125 F.2d 311—N. L. 

R. B. V. Schmidt Baking Co., C.C. 

A.4, 122 F.2d 162—N. L. R. B. v. 
Federbush Co., C.C.A.2, 121 P.2d 
954—N. L. R. B. v. Moench Tan- 
ning Co., C.C.A.2, 121 F.2d 951— 

N. L. R. B. V. Moltrup Steel Prod¬ 
ucts Co., C.C.A.3, 121 F.2d 612— 
Colorado Fuel & Iron Corporation 

V. N. L. R. B., C.C.A.10, 121 F.2d 
165—N. L. R. B. V. Westinghouse 
Air Brake Co., C.C.A,3, 120 F.2d 
1004—N. L. R. B. V. Bachelder, C. 

C. A.7, 120 P.2d 574, certiorari de¬ 
nied Bachelder v. N. L. R. B., 62 

S. Ct, 90, 314 U.S. 647, 86 L.Ed. 519, 
and modifled on other grounds, C. 

O. A., 126 F.2d 387—N. L. R. B. V. 
Rlverside Mfg. Co., C.C.A.5, 119 F. 

■2d 302—Singer Mfg. Co. v. N. L. 

R. B., C.C.A.7, 119 P.2d 131, cer¬ 
tiorari donied 61 S.Ct. 1119, 313 U. 

S. 595, 8'6 L.Ed, 1649, rehearing 
denied 62 S.Ct. 5>5, 314 U.S. 708, 86 
L.Ed. 565—N. L, R. B. v. George 

P. Pilling & Son Co., O.C.A.3, 119 
F.2d 32—Inland Lime & Stone Co. 
V. N. L. R. B., C.C.A.7, 119 F.2d 20 
—L. R. B. V. Reed & Prince 
Mfg. Co., C.C.A.1, 118 P.2d 874, 
certiorari denied Reed & Prince 
Mfg. Co. V. N. L. R. B., 61 S.Ct. 
119, 313 U.S. 695, 85 L.Ed. 1649— 
N.' L. R. B. V. New Era Die Co., 
C.C.A.8, 118 F.2d 500—N. L.^ R. B. 
V. Acme Air Appliance Co., 'C.C.A. 
2, 117 P.2d 417—N. L. R. B. v. 
Texas Mining & Smelting Co., C. 
C.A.6, 117 P.2d 86—Stewart Die 
Casting Corporation v. N. L. R. B., 
C.C.A.7, 114 P.2d 849, certiorari 
denied 61 S.Ct. 449, 312 U.S. 680, 
85 L.Ed. 1119—New York Hand- 
kerchief Mfg. Co. v. N. L. R. B., C. 
C.A.7, 114 F.2d 144, certiorari de¬ 
nied '61 S.Ct. 170, 311 U.S. 704, 85 
L.Ed. 4'57—Continental Oil Co. v. 
N. L. R. B.. C.C.A.10, 11,3 F.2d 473, 
case remanded on other grounds 
61 S.Ct 861,^ 313 U.S. 212, 85 L.Ed. 
1292—^N. L. R. B. V. Dahlstrom 
Metallic Door Co., C.C.A.2, 112 P.2a 
766—^N. L. R. B. v, Lane Cotton 


Mills Co., 'C.C.A.'5, 111 F.2d 814, 
appeal dismissed Lane Cotton 
Mills Co. V. N. L. R. B., 61 S.Ct. 
316, 311 U.S. 723, 85 L.Ed. 471— 
N. L. R. B. V. Express Pub. Co., 
C.C.A.5, 111 F.2d 588, reversed on 
other grounds 61 S.Ct. 693, 312 U. 
S. 426, 85 L.Ed. 930—N. L. R. B. v. 
Whittier Mills Co., 'C.C.A.5, 111 P. 
2d 474—Hartsell Mills Co. v. N. 
L. R. B., C.C.A.4, 111 P.2d 291— 
H. J. Heinz Co. v. N. L. R. B., C.C. 

A. 6, 110 F.2d 843, affirmed 61 S.Ct 
320, 311 U.S. 514, 85 L.Ed. 309— 
N. L. R. B. V. Sunshine Mining 
Co., C.C.A.9, 110 F.2d 780, certio¬ 
rari denied Sunshine Mining Co. v. 
N. L. R. B., 61 S.Ct 447, 312 U.S. 
678, 85 L.Ed. 1118, rehearing de¬ 
nied 61 S.Ct '619, 312 U.S. 713, 85 
L.Ed. 1144—N. L. R, B. v. Good 
Coal Co., C.C.A.6, 110 F.2d 501, cer¬ 
tiorari denied Good Coal Co, v. N. 
L. R. B., 60 S.Ct 978, 310 U.S. 630, 
84 L.Ed. 1400—N. L. R. B. v. Pi- 
qua Munising Wood Products Co., 
C.C.A.6, 109 F.2d 6-52—N. L. R. 

B. V. Griswold Mfg. Co., C.C.A.3, 

106 P.2d 713—N, L. R. B. v. Amer¬ 
ican Mfg. Co., 'C.C.A.2, 106 F.2d 61, 
modifled on other grounds Ameri¬ 
can Mfg. Co. V. N. L. R. B., 60 S. 
Ct 612, 309 U.S. 629, 84 L.Ed. 988 
—N. L. R. B. V. Hopwood Betin- 
ning Co., C.C.A.2, 98 P.2d 97—N. 
L. R. B. V. Biles Coleman Lumber 
Co„ C.'C.A.9, 98 F.2d 18—Black 

Diamond S. S. Corporation v. N. 
L. R. B., C.C.A.2, 94 F.2d 875, cer¬ 
tiorari denied 58 S.Ct 1044, 304 
U.S. 1579 , 82 L.Ed. 1542—Jeft-ery-De 
Witt Insulator Co. v. N. L. R. B., 

C. C.A.4, 91 F.2d 134, certiorari de¬ 
nied 68 S.Ct 56, 302 U.S. 731, 82 
L.Ed. 565—^Agwilines, Inc., v. N. L. 
R. B., C.C.A.5, 87 F.2d 146. 

D.C.—Lebanon Steel Poundry v. N. 
L. R. B.,* 130 F.2d 404, 76 U.S.App. 

D. C. 100, certiorari denied 63 S.Ct. 
58, 317 U.S. 659, 87 L.Ed. 530. 

N.Y.—Colher Service Corporation v. 
Boland, 4 N.Y.S.2d 480, 167 Misc. 
709. 

Wis.—Appleton Chair Corporation v. 
United Brotherhood of Carpenlers 
& Joiners, Millmen's Local No. 
1748, 1 N.W.2d 188, 239 Wis. 337. 
Teudency to lead to dispates 
Where board found on sufficient 


evidence that employer's refusal to 
bargain collectively tended to lead to 
labor dispute burdening or obstruct- 
ing interstate commerce, fact that 
there was no evidence that employ- 
er'B refusal did in fact lead to such 
dispute was immaterial.—N. L. R. B. 
V. Register Pub. Co., C.C.A.9, 141 F. 
2d 1-56. 

43. U.S.—N. L. R. B. v. Sands Mfg. 
Co., 59 S.Ct 508, 306 U.S. 332. 
83 L.Ed. 682—N. L. R. B. v. Co- 
lumbian Enameling & Stamping* 
Co., 59 S.Ct 501, 306 U.S. 292, 83 
L.Ed. 660—N. L. R. B. V. Ross 
Gear & Tool Co., O.C.A.7, TSS F.2d 
607—N. L. R. B. v. Dadoiirian Ex- 
port Corporation, C.C.A.2, 138 P.2d 
891—Reliance Mfg. Co. v. N. L. R. 
B., C.C.A.7, 125 F.2d 311—N. L. R. 
B. V. Grower-Shipper Vegetable 
Ass'n of Central California, C.C.A. 
9, 122 P.2d 368—N. L. R. B. v. Al- 
goma Plywood <& Voneer Co., C.C. 

A. 7, 121 F.2d 602—N. L. R. B. v. 
Empire Purniture Corporation, C. 
.C.A.6, 107 P.2d 92—Globe Cotton 
Mills V. N. L. R. B., C.C.A.5, 103 
P.2d 91. 

Articles wrltten hy publishing 
oompany's president in company'» 
publications, directed to readers of 
publications and not to employees, 
did not Show company's lack of 
good faith in negotiating with strik- 
ing employees' bargaining agents.— 
N. L. R. B. V. Lightnor Pub. Corptj- 
ration of Illinois, C.C.A.7, 113 P.2d 
621. 

44. U.S.—K. L. R. B. V. Reed & 
Prince Mfg. Co., C.C.A.1, 118 P.2d 
874, certiorari donied Reed & 
Prince Mfg. Co. v. N. L. R. B., 61 
S.Ct 1119, 313 U.S. 595, 85 L.Ed. 
1549. 

45. U.S.—N. L. R. B. v. Highland 
Shoe, C.'C.A.l, 119 P.2d 218. 

•46. U.S.—N. L. R. B. v. P. Lorillard 

Co., C.C.A.6, 117 P.2d 921, reversed 
on other grounds 62 S.Ct. 397, 334 
U.S. 512, 86 L.Ed. 380—N. L. R. 

B. V. Sands Mfg. Co., C.C.A.6, 96 
P.2d 721, affirmed 59 S.Ct 608, 306 
U.S. 832, 83 L.Ed. G82. 

47. U.S.—N. L. R. B. v. Algoma 

Plywood & Veneer Co., C.C.A.7, 121 
F.2d 602. 
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§ 28(102). Administrative Hearings 

Persons whose rights may be adversely atfected by 
administrative proceedings wfth respeot to unfair labor 
practices are entitied to a hearing thereon. 

\ 

Persons whose rights may be adversely affected by 
administrative proceedings taken under the Nation¬ 
al Labor Relations Act, 29 U.S.C.A. § 151 et seq, 
and similar statutes, with respect to unfair labor 
practices, are entitied to a hearing thereon>8 Such 
a hearing must be fair,49 and is quasi-judicial, rath- 
er than executive, in character.^O The test of a fair 
hearing has been held to be whether the issues are 
clearly defined, so that respondent may address him- 
self to the charges made against him,5i although, as 
discussed supra § 28 (91), the trial and determina- 
tion of an issue nqt clearly raised by the pleadings 


have been held not to be error where the parties 
are afforded ample time to meet the issue. A hear¬ 
ing is not rendered unfair to respondent by his re- 
fusal to summon any witnesses or present any evi- 
dence,52 by the fact that the employees' witnesses 
were credited and the employer^s were not,®8 or by 
the board^s failure to submit its proposed findings 
and order to respondent before adopting them,54 and 
one is not hecessarily deprived of a fair hearing be- 
cause the board’s procedure deviated from its pre- 
scribed rules of practice.®^ a requirement that a 
party submit evidence on his own behalf at his own 
expense is fair.58 The right to a hearing is not in- 
fringed by the board’s employment of subordinates 
to sift and analyze the evidence and the law.57 Mere 
recitals in the decision and order of the board are 


48, U.S.--N. L. R. B. v. New York 

Merchandise Co., C.C.A.2, 134 F.2d 
849—N. L. R. B. v. Prettyman, C. 
C.A.S, 117 F.2d 786. 

Parties to proceeding see supra §§ 
28 (82)--28 (86). 

Reauirements of due process of law 
in administrative proceedings see 
Constitutional Law § 628. 
XSmployees’ orgajaizatious I 

(1) In a proceeding 'in which It 
is asserted that an employees’ or- 
ganization is employer-dominated 
and relief is sought against the em- 
ployer recognizing, hargaining with, 
or dominating and supporting such 
organization, the organization is not 

• entitied to a hearing.—N. L. R. B. 
V. Pennsylvania Greyhound Lines, 
^8 S.Ct. 571, 303 U.S. 261, 82 L.Ed. 
831, 115 A.L.R. 307—Solvay Process 
Co. V. N. L. R. B., C.C.A.5, 117 F.2d 
83, certiorari deiiied 61 S.Ct. 1121, 
313 U.S. 596, 85 L.Ed. 1549. 

(2) Where, however, it is sought 
to have the employer cease recog- 
•nizing and enforcing a contract with 
an independent labor organization, 
which is not employer dominated, 
the employees’ organization is en¬ 
titied to notice and a hearing.— 
Consolidated Edison Co. of New York 
V. N. L. R. B., N.Y., 59 S.Ct 206, 
305 U.S. 197, 83 L.Ed. 126—N. L. 
'R. B. V. Cowell Portland Cernent Co., 
G.C.A.9, 108 F.2d 198. 

Speclflo measiires of relief 
Where an employer has had a full 
and fair hearing on the unfair labor 
practices charged, he is not entitied 
to a further hearing on the speciflc 
measures of relief which the board 
■determines should be taken.—N. L. 
R. B. V. Weirton Steel Co., C.C.A.3, 
135 F.2d 494. 

• 49. U.S.—^N. L.' R, B. v. Newberry 

Lumber & Chemical Co., C.C.A.6, 
123 F.2d 831. 


Hearing held fair I 

U.S.—N. L. R. B. V. Newberry Lum¬ 
ber & Chemical Co., supra. 

Hearing on all Issiies 
The procedural action of the board 
must conform to standards of fair- 
ness and reasonableness, with due 
notice of and opportunity to be heard 
on all points properly in issue.—Jef- 
ferson Electric Co. v. N. L. R. B., C. 
C.A.7, 102 F.2d 949. 

50. U.S.—N. L. R. B. V. Prettyman, 

C.C.A.6, 117 F.2d 786—Bradley 

Lumber Co. of Arkansas v. Nation¬ 
al Labor Relations Board, C.C.A. 
La., 84 F.2d 97, certiorari denled 
67 S.Ct. 21, 299 U.S. 559, 81 L.Ed. 
411. , 

51. U.S.—N. L. R. B. V. Air Asso-| 
ciates, C.C.A.2, 121 F.2d 686. 

Independent investigatlon by board 
Where proceeding before state la¬ 
bor relations board was tried solely 
on issue whether Union had a ma- 
jerity, it was improper for the board 
to ■ make its investigation on any 
other theory without giving parties 
an opportunity to meet such theory 
notwithstanding stipulation that 
board might make its own investi¬ 
gation, since parties to stipulation 
were entitied to rely on assump- 
tion that board would conduct in¬ 
vestigation pursuant to announced 
issue in the case.—^International Un¬ 
ion of Operating Engineers, Local 
No. 354 V, Industrial Commission of 
Utah, 119 P.2d 243, 101 mah 139. 

Hearing must be in Oicoord with 
1 chaarge, in an attempt to prove or 
rebut such charge.—^N. L. R. B. v. 
Hopwood Retinning Co., C.C.A.2, 98 
P,2d 97. 

Opportunity to meet claim 
The right to a bearing embraces 
a reasonable opportunity to learn of 
and meet opposing claims.—^Valley 
Mould & Iron Corporation v. N. L. 1 
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'R. B., C.C,A.7, 116 F.2d 760, certio- 
[rari denied 61 S.Ct. 1114, 313 U.S. 
590, 85 L.Ed. 1546. 

Heport and complaint 
On argument before the board, the 
report of the trial examiner, coupled 
with the complaint stating the 
charges, was sufficient indication to 
the respondent of what it was re- 
quired to meet.—Cupples Co. Manu- 
facturers v. N. L. R. B., C.C.A.8, 103 
F.2d 953. 

52. U.S.—^N. L. R. B. v. Newberry 
Lumber Chemical Co., C.C.A.6, 123 
F.2d 831. 

53. U.S.—N. L. R. B. v. Robbins 
Tire & Rubber Co., C.C.A.6, 161 
F.2d 798. 

54. U.S.—N. L. R. B. v. Biles Cole- 
man Lumber Co., C.C.A.9, 98 P. 
2 d 16. 

55. U.S.—N. L. R. B. v. Air Asso¬ 
ciates, C.C.A.2, 121 P.2d 686. 

Pa.—Labor Relations Board v. Union 
Trust Co., Com.PL, 89. Pittsb.Leg.J. 
343. 

56. U.S.—^N. L. R. B. v. Newberry 
Lumber & Chemical Co., C.C.A.6, 
123 P.2d 831. 

57. U.S.—Cupples Co. Manufactur- 
ers V, N. L. R. B., C.C.A.8, 103 F. 
2d 953—N. L. R. B. v. Biles Cole- 
man Lumber Co., C.C.A.9, 98 P.2d 
16. 

Under state statute 

Personal examination by each 
member of state labor relations 
board of all testimony as a prerequl- 
site to a determination of a labor 
dispute Is not an essential, and mem- 
bers of board are entitied to avail 
themselves of Services of competent 
assistants in sifting and analyzing 
the proof.—New York State Labor 
Relations Bd. v. Greif Realty Corp., 
71 N.Y.S.2d 91, 272 App.Div, 928. 
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not in th^^ftselv^s fevideince of a sutstantial compli- 
ance with the law requiring a fair hearing.^s 

Plct^ce of 'hearing. Under the National Labor Re- 
lations Act the board may meet and exercise its pow- 
er in any part of the United States, and within rea- 
sonable limits the board has discretion as to the 
place where the hearing is to be held;^^ but this 
does not give the board an uncontrolled discretion as 
to the place of holding hearings,60 and the hearing 
must be held at a place convenient to ali of the par- 
ties.61 

Reopening case. After the report of the hearing 
officer or trial examiner, it is within the board^s dis¬ 
cretion to reopen or to refuse to reopen the case 
for further proceedings®^ or for the receipt of new 
evidence,63 particularly after its findings and deci- 
sions have been made.®^ 

§ 28(103). - Scope of Inquiry 

The extent to which a labor relations board may 
refuse to go into a matter raised by the complaint be- 
cause the matter is stale or because it has been satis- 
factorily concluded rests in the board’s discretion. 

Although, as discussed supra § 28 (91) as a gener- 
al rule the issues in a proceeding before a labor 
board are confined to those raised by the pleadings, 
the board is not preventcd from considering unfair 
labor practices which are related to those alleged 
in the charge and which grew out of them while the 
proceeding was pending before the board.®^ The 
board is not required, however, to sidetrack proceed- 


ings involving an unfair labor practice in order to 
explore irrelevant matters,^® and the board in de- 
termining whether unfair labor practices were com- 
mitted need not consider and determine the cause 
of such practices.^'^ 

The extent to which the board may refuse to go 
into a matter raised by the complaint because the 
matter is stale or because it has been satisfactorily 
concluded rests in the board’s discretion.^8 The dis- 
continuance of an unfair labor practice does not pre- 
clude the board from taking action with respect to» 
it;69 and an unobserved agreement by an employer 
to refrain from certain unfair labor practices does 
not prevent the board from considering the employ- 
er’s conduct before the agreement in connection with 
subsequent unfair practices.'^^^ 

The board has discretion to refuse to reconsider 
an issue which was determined in a prior proceeding 
involving the same parties,or even where all of 
the present parties were not parties to the prior pro¬ 
ceeding where the issue is only colIateral,72 and tO' 
proceed on the basis of the knowledge acquired in 
such proceeding,'^3 particularly where there is no 
showing that the proposed evidence was not intro- 
duced or available at the prior proceeding. 

§ 28(104). -Who May Conduct Hearing 

Under the National Labor Relations Act and' slm- 
llar statutes, the hearing may be conducted by the 
board, a member of the board, or an agent of the board. 

Under the National Labor Relations Act § 10 (b), 


58. U.S.—Cupples Co. Manufactur- 
ers V. N. L. R. B., C.C.A.8, 103 F, 
2(1 953. 

59. U.S.—N. L. R. B. v. Southwest- 
ern G-reyhound Lines, C.C.A.8, 126 
F.2d SS3. 

©0. U.S.—N. L. R. B. V. Prettyman, 
C.C.A.6, 117 F.2d 7S6. 

61. U.S.—N. L. R. B. V. South- 
western Greyhound Lines, C.C.A.S, 
126 F.2d 883—N. L. R. B. v. Pretty¬ 
man. C.C.A.6. 117 P.2d 786. 

62. U.S.—N. L. R. B. v. Kentucky 
Pire Brick Co., C.C.A.6. 99 F.2d 
89. 

63. U.S.—N. L. R. B. v. Standard 
Oil Co., C.C.A.2, 138 F.2d 885—N. 
L. R. B. V. J. S. Popper, Inc., C.C. 
A.3, 113 F.2d 602. 

Eveuts sub.&eqiieut to hearing' 

Board was within its discretionary 

power in refusing to adduce addi- 

tional testimony concerning events 

subsequent to hearing.—K L. R. B. 

V. Westinghouse Air Brake Co., C. 

C.A.3, 120 P.2d 1004—New Idea v. 

N. L. R. B., C.C.A.7, 117 F.2d 517. 

64. U.S.—N. L. R. B. v. Greater N. 

T. Broadca^stlng ,Corp., C.C.A.2, 147 


F.2d 337, certiorari denied 65 S. 
Ct. 1199, 325 U.S. 860, 89 L.Ed. 
1081—N. L. R. B. v. H. G. Hili 
Stores, aC.A.6, 140 P.2d 924—N. 
L. R. B. V. Tex-O-Kan Flour Mills 
Co., C.C.A.5, 122 F.2d 433. 

65. U.S.—National Licorice Co. v. 
N. L. R. B., 60 S.Ct. 569, 309 U.S. 
350, 84 L.Ed. 799. 

66. U.S.—N. L. R. B. v. Indiana & 
Michigan Electric Co., 63 S.Ct. 394, 
318 U.S, 9, 87 L.Ed. 579—Donnelly 
Garment Co. v. N. L. R. B., C.C.A.S, 
123 F.2d 215. 

67. U.S.—N. L. R. B. v. Star Pub. 
Co., C.C.A.9, 97 F.2d 465. 

Motive and intent 
Where an employer has concededly 
committed an unfair labor practice, 
his intent or motives are immateri- 
al.—New York Labor Relations 
Board v. Mill Road Live Poultry 
Market, 50 N.T.S.2d 631, 182 Misc. 
556. 

68 U.S.—N. L. R. B. v. T. W. Phil¬ 
lips Gas & Oil Co., C.C.A.3, 141 F. 
2d 304. 

Qiange In naane of imion 
Where, at time of filing of union’s 
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charges, membership of union was- 
composed of employees of employer 
and two other companies but there- 
after a separate local was formed 
for each, the change in the namc did 
not alter the issues or render the 
case “moot."r-Cudahy Packing Co. v. 
N. L. R. B., C.C.A.S, 116 F.2d 367. 

69. U.S.—N. L. R. B. v. Cleveland- 
Cliffs Iron Co., C.C.A.6, 133 F.2<J 
295. 

70. U.S.—Canyon Corporation v. N. 
L. R. B., C.C.A.S, 128 F.2d 953. 

71. U.S.—Pitlsburgh Piate Glass Co. 
V. N. L. R. B., 61 S.Ct 908, 313 

U. S. 146, 85 L.Ed. 1251, rehearing 
denied 61 S.Ct. 1093, 313 U.S. 599; 
85 L.Ed. 1551. 

72. U.S.—Pittsburgh Piate Glass 

Co. V. N. L. R. B,, supra. 

73. U.S.—^Pittsburgh Piate Glass Co. 

V. N. L. R. B., supra. 

74. U.S.—Pittsburgh PTate Glass 

Co. V. N. L. R. B., supra—N. L. R. 
B. V. West Ky. Coal Co., C.C.A.S, 
162 P.2d 198, certiorari denied 66. 
S.Ct. 1372, 328 U.S. 866, 9,0 li.Ed. 
1636. 
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29 U.S.CA. § 1® (b), and similar statutes, the hear- 
ing iraay be conducted by the board, any member of 
the board, or any agent designated by the board. 

It is not essential that the board or any member 
thereof be personally present and hear the testimony 
•of the witnesses nor need the board have heard or 
read ali of the evidence presented.'^'^ The hearings 
under the National Labor Relations Act are gener- 
ally conducted by a trial examiner, who is an agent 
of the board'^^ to gather the facts and make recom- 
mendation to the board in an intermediate report.79 
Bias and prejudice. The person conducting the 
hearing should not be biased or prejudiced,S9 and, 
where the trial examineris conduct clearly evidences 
bias and prejudice, the parties have not had a fair 
hearing but it has been held that the improper 
conduct of a trial examiner is not a denial of a fair 
hearing where the decision is correct and the case is 
not a close one,^^ and that the bias of the examiner 


does not warrant upsetting the decision of the board 
where it is not shown that the party complaining has 
been prejudiced by the bias.S3 A trial examiner is 
not disqualified because he was reversed on his 
earlier hearing of the cause, and such fact does not 
render the board^s denial of a party^s request for a 
different examiner improper.^^ 

§ 28(105). - Conduct of Hearing 

The person conducting the hearing Is vested wlth 
a broad discretion as to the general conduct thereof. 

As a general rule under the labor relations stat¬ 
utes, the official conducting the hearing or the trial 
examiner is vested with a broad discretion as to the 
general conduct of the hearing, but his exercise of 
that power should reflect a reasonable effort to en- 
able all the parties to present their theory of what 
happened.ss The person conducting the hearing has 
some discretion as to the reception of evidence®® 


76. U.S.—N. L. R, B. v. Hopwood 

Retinning Co., C.C.A.2, 98 F.2d 97. 

76. U.S.-—Inland Steel Co. v. N. L. 
R. B., C.C.A.7. 105 F.2d 246. 

77. U.S.—Inland Steel Co. v. N. L. 

R. B., supra—N. L. R. -B. v. Cherry 
Cotton Mills, aC.A.6, 98 F.2d 444. 
rehearinir denied 98 F.2d 1021—N. 
L. R. B. V. Biles Coleman Lumber 
Co.. C.C.A.9, 98 F.2d 16. 

73. U.S.—N. L. R. B. v. Botany 
Worsted Mills, C.C.A.3, 133 F.2d 
• 876, certiorari denied Botany 
Worsted Mills v. N. L. B. B., 63 

S. Ct. 1164, two cases, 319 U.S. 751, 
87 L.Bd. 1705. 

Attthorlty to lieax* testlmouy 

The trial examiner had authorlty 
to hear testimony, notwithstanding 
order of board designating trial ex¬ 
aminer was not introduced in evi¬ 
dence.—N. Lf. R. B. V. J. S. Popper, 
Inc., C.C.A.3, 113 F.2d 602. 
Bubstitutiou 

The trial examiner is the agent of 
the board and examlners may be 
substi-tuted at the will of board dur- 
Ing course of proceeding.—N. L. R. 

B. V. Botany Worsted Mills, C.C.A.3, 
133 P.2d 876, certiorari denied Botany 
Worsted Mills v. N. L. R. B., 63 S.Ct. 
1164, two cases, 319 U.S. 751, 87 L. 
Ed. 1705. 

73. U.S,—N. L. R. B. v. Botany 
Worsted Mills, C.C.A.3, 133 F.2d 
876, certiorari denied Botany 
Worsted Mills v. KT. L. R. B., 63 
S.Ct. 1164, two cases, 319 U.S. 751, 
87 L.Ed. 1705. 

ao. U.S.—N. L. R. B. V. Gallup 
American Coal Co„ C.C.A.IO, 131 
Pi2d 665—Inland Steel Co. v. N. 
L, R. B., C.C.A.7, 109 F.2d' 9. 
alteram paartem” 

A hearing before board is invalid. 


where the maxim, Audi alteram par¬ 
tem, is ignored.—Continental Box 
Co. V. N. Ii. R. B., C.C.A.5, 113 P.2d 
93. 

Bias not establlsbed 
The trial examiner was not guilty 
of bias or prejudice in permltting 
receipt of evidence showing employ- j 
er guilty of espionage.—^N. L. R. 
B. V. Acme-Evans Co., C.C.A.7, 130 
F.2d 477, certiorari denied Acme- 
Bvans Co. V, N. L. R. B., 63 S.Ct. 
769, 318 U.S. 772, 87 L.Ed. 1142, re- 
hearing denied 63 S.Ct. 851, 818 U.S. 
802, 87 L.Ed. 1166. 

Distant relatloii to person Interssted 
The fact that examiner was dis- 
tantly related to one of firm repre- 
senting employer did not alXect or¬ 
der of board.—L. R. B. v. Gar- 
funkel, C.C.A.2, 162 F.2d 256. 

81. U.S.—N, L. R. B. V. Washington 
Dehydrated Food Co., C.C.A.9, 118 
F.2d 980. 

Partial agreement with employer 
Good faith of trial examiner and 
the board was attested by fact that 
in flve out of eleven charges they 
agreed with employer.—L. R. B. 
V. Gallup American Coal Co., C.C.A. 
10, 131 F.2d 655. 

82. U.S.—N. L. R. B. v. Western 
Cartridge Co., Winchester Repeat- 
ing Arms Co. Division, C.C.A.2, 138 
P.2d 551, certiorari denied Western 
Cartridge Co. v. N. L. R. B., 64 S. 
Ct. 780, 821 U.S. 786, 88 L.Ed. 1077, 
rehearing denied 64 S.Ct. 942, 322 
U.S. 767, 88 L.Ed. 1593. 

83. U.S.—N. L. R. B. v. Tex-O-Kan 
Plour Mills Co., C.C.A.5, 122 F.2d 
433—N. L. R. B. v. Air Associates, 

C.C.A.2, 121 F.2d 586. 

84. U.S.—N. L. R. B. v. Donnelly 
' Garment Co., 67 S.Ct. 756. 
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85. U.S.—N. L. R. B. v. Burke Mach. 

Tool Co., C.CA.e, 133 F.2d 618. 
Oounsel gTillty of oontempt 
The board may exclude from its 
hearings counsel guilty of contempt- 
uous conduct.—N. L. R. B. v. Weir- 
ton Steel Co., C.C.A.3, 135 F.2d 494. 
BxtezLsion of heariixg 

Where attorney for employer, re- 
lying on practice of board to receive 
hearsay testimony, had not brought 
a witness to hearing but as time 
for adjournment had arrived attor¬ 
ney oifered to produce witness on 
following day to give testimony 
which would go to very heart of 
case, refusal to extend hearing for 
such purpose was unreasonable.— 
N. L. R. B. V. Falrchild Engine & 
Airplane Corporation, C.C.A.4, 14S 

P.2d 214. 

HefiLsal to sixmmoxL wltuees 

A hearing is not rendered unfalr 
by a refusal to summon a witness 
in order that he may be asked irrele- 
vant QLuestions.—Bethlehem Steel Co. 
V. N. L. R. B., 120 P.2d 641, 74 App. 

D.C. 52. 

08. U.S.—Pittsburgh Piate Glass Co. 
V. N. L. R. B.. 61 S.Ct. 908, 313 
U.S. 146, 85 L.Ed. 1251, rehearing 
denied 61 S.Ct. 1093, 313 U.S. 599, 
85 L.Ed. 1551. 

Befusal to recelve evldesioe 

(1) Where a continuance was ob- 
tained solely for the presentation of 
certain testimony, it was an abuse 
of discretion to refuse to receive 
other testimony which was impor¬ 
tant and which would not involve an 
undue delay in concluding the hear¬ 
ings.—Consolidated Edison Co. of 
New Tork v. N. L. R. B., N.T., 69 
S.Ct. 206, 305 U.S. 197, 83 L.Ed. 126. 

<2) Rejection of cumulative tes¬ 
timony was not an abuse of discre¬ 
tion or deprivation of a fair hearing. 
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and may exercise a reasonable discretion in control- 
ling the order of proo£,S7 but he' should, within rea¬ 
sonable limits, permit eacli of the parties to prove 
his own case in his own way by his own counsel.ss 
The separation of witnesses is a matter within the 
discretion of the one conducting the hearing,^^ but, 
where it appears that the testimony of witnesses will 
be in sharp conflict, it has been held to be improvi- 
dent to deny a timely request for the separation of 
the witnesses. 

It is the function of the person conducting the 
hearing or of the trial examiner to see that the facts 
are fully and clearly developed^^ and, to that end, it 
is proper' for him to ask questions and elicit testi¬ 
mony,92 to call witnesses and introduce evidence,^2 
and»he has broad authority to accept evidence and 
make findings unfettered by the striet rules of judi- 

cial inquiry.94 

The trial examiner should accept and have record- 
ed ali of the evidence offered by any of the parties, 
including evidence he rules inadmissible, unless it 
is palpably incompetent,95 and he may not deny a 
party^s request to have its own reporter present to 
take and transcribe the proceeding.96 The matter 


of making a record of the argument of counsel is 
within the discretion of the one conducting the hear- 
ing.97 Failure to have “off-the-record'' statements 
recorded does not establish bias by the trial examin¬ 
er ; nor is it prejudkial error.98 

§ 28(106). -Trial Examineris Report and 

Recommendations 

Ordinarily, under the labor relations statutes, the 
trial examineris report and recommendations to the 
labor relations board are merely advisory. 

Under the National Labor Relations Act, 29 U.S. 
CA. § 151 et seq, and similar statutes, the better 
practice is for the trial examiner to render a report 
before the transfer of the case to the board,99 but 
cmployers charged with unfair labor practices may 
not complain of the transfer of the procecding from 
the trial examiner to the board and its determina- 
tion without a report by the trial examiner or a 
hearing before the board where the employer failcd 
to request either.l The trial examineris report and 
recommendations to the board are merely advisory ;2 
the board may accept, reject, or modify his recom¬ 
mendations,9 and an employer by complying with the 


XJ.S.—^Western Cartridge Co. v. N. 
L. R. B., C.C.A.7, 134 F.2d 240, cer¬ 
tiorari denied 64 S.Ct. 48, 320 U.S. 
746, 88 L.Ed. 443. 

D.C.—Bethlehem Steel Co. v. >7. L. 
R. B., 120 F.2d 641, 74 App.D.C. 
62. 

(3) Exclusion of evidence held 
not to constitute a denial of a full 
and fair hearing.—Allis-Chalmers 
Mfg. Co. V. N. L. R, B., C.C.A.7, 162 
F.2d 436. 

87. U.S,— ISr. L. R. B. V. Premo 
Pharmaceutical Laboratories, C.C. 
A.2, 136 F.2d 85. 

88 . U.S.—Cupples Co. Manufactur- 
ers V. N. L. R. B., C.C.A.8, 106 F. 
2d 100. 

89. U.S.—N. L. R. B. V. Quality & 
Service Laundry, C.C.A.4, 181 F.2d 
182, certiorari denied Quality & 
Service Laundry v. N. L. R. B., 
63 S.Ct. 831, 318 U.S. 775, 87 L.Ed. 
1144. 

90. U.S.—N. L. R. B. V. Burke Mach. 
Tool Co., C.C.A.6, 133 F.2d 618. 

91. U.S.—N. L. R. B. V. Franks Bros. 
Co., C.C.A.l, 137 F.2d 989. 

D.C.—Bethlehem Steel Cd. v. K. L. 
R. B., 120 F.2d 641, 74 App.D.C. 62. 

92. U.S.—N. L. R. B. v. Franks 
Bros. Co., C.C.A.l, 137 F.2d 989, 
affirmed 64 S.Cf. 817, 321 U.S. 702, 
88 L.Ed. 1020—KT. L. R. B. v. Stack- 
pole Carbon Co., C.C.A.3, 105 P.2d 
167, certiorari denied Stackpole 
Carbon Co. v. N. L. R. B., 60 S.Ct. 
142, 308 U.S. 605, 84 L.Ed. 606. and 


opinion supplemented, C.C.A., 128 
F.2d 188—L. R. B. v. Remington 
Rand, C.C.A.2, 94 F.2d 862, certio¬ 
rari denied Remington Rand v. N. 
L. R. B., 68 S.Ct. 1046, 304 U.S. 
576, 82 L.Ed. 1540, rehearing de¬ 
nied Remington Rand v. U. S., 58 
S.Ct. 1054, 304 U.S. 590, 82 L.Ed. 
1549, certiorari denied Central 
Exeeutive Council of Remington 
Rand Employes' Ass'ns v. N. L. R. 
B., 58 S.Ct. 1061, 304 U.S. '685, 82 
L.Ed. 1546. 

93. U.S.—N. L. R. B. v. Baldwin 
Locomotive Works, C.C.A.3, 128 P. 
2d 39. 

94. U.S.—N. L. R. B. v. Grieder Ma- 
chine Tool & Die Co., C.C.A.6, 142 
P.2d 163, certiorari denied 65 S. 
Ct. 56, 323 U.S. 724, 89 L.Ed. 582. 

95. U.S.—Pittsburgh Piate Glass Co. 
V. N. L. R. B., C.C.A.8, 113 P.2d 
698, affirmed Pittsburgh Piate 
Glass Co. V. N. L. R. B., 61 S.Ct. 
908, 313 U.S. 146, 85 L.Ed. 1251, 
rehearing , denied Crystal City 
Glass Workers’ Union v. N. L. R. 
B., 61 S.Ct. 1093, 313 U.S. 699, 85 
L.Ed. 1561. 

96. U.S.—Inland Steel Co. v. N. L. 
R. B., C.C.A.7, 109 P.2d 9. 

97. U.S.—^N. L. R. B. v. Condenser 
Corporation of America, C.C.A.3, 
128 P.2d 67. 

98. U.S.—L. R. B. v. Acme-Evans 
Co., C.C.A.7, 130 'F.2d 477, certio¬ 
rari denied Acme-Evans ,Co. v. N. 
L. R. B., 63 S.Ct, 769, 318 U.S. 772, 
87 L.Ed. 1142, rehearing denied 63 
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S.Ct. 851, 318 U.S. 802, 87 L.Ed. 
1166. 

99. U.S.—Consolidated Edison Co. 
of New York v. N. L. R. B., N.Y., 
59 S.Ct. 206, 305 U.S. 197, 83 L.Ed. 
126. 

1. U.S.—Consolidated Edison Co. of 
N. Y. V. N. L. R. B., supra. 

2. U.S.—N. L. R. B. V. M. E. Blatt 
Co., C.C.A.3, 143 F.2d 268, certio¬ 
rari denied 65 S.Ct. 135, 323 U.S. 
774, 89 L.Ed. 619—N. L. R. B. v. 
Botany Worsted Mills, C.C.A.3, 133 
F.2d 876, certiorari denied Botany 
Worsted Mills v. N. L. R. B., 63 
S.Ct. 1164, two cases, 319 U.S. 751, 
87 L.Ed. 1705—N. L. R. B. v. Ore- 
gon Worsted 'Co., C.C.A.9, 94 F.2d 
671. 

Determinatiou on record 
The board may disregard the trial 
examlner's report and make its de- 
termination solely on the evidence 
contained in the record, and such pro- 
cedure does not deny respondent a 
fair hearing.—N, L. R. B. v. Air As¬ 
sociates, C.C.A.2, 121 P.2d 586. 

What constitute record 
AU the pleadings, notices, rulings, 
orders, stonographlc records, exhib- 
its, documonts, and deposltions con¬ 
stitute the record before the board. 
—N. L. R. B. V. Botany Worsted 
Mills, C.C.A.3, 133 P.2d 876, certio¬ 
rari denied Botany Worsted Mills v. 
N. L. R. B., 63 S.Ct. 1164, two cases, 
319 U.S. 751, 87 L.Ed. 1705. 

3. U.S.—N. L. R. B. V. L. H. Hamel 
Leather Co„ C.C.A.1, 136 P.2d 71 
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examineris recommendations does not destroy the 
board^s jurisdiction to proceed further in the mat- 
ter.4 As discussed infra § 28 (108), the statute im- 
poses on the board the duty of making findings o£ 
fact, and the board may not delegate the duty to a 
trial examiner, but must treat his report as merely a 
recommendation,5 ahd may make independent find¬ 
ings contrary to those recommended in the report,® 
even though the recommended findings have not been 
objected to by the parties,and this applies even on a 
question of the credibility of witnesses.® However, 
it has been held that, where the board makes findings 
contrary to those made by the examiner, the exam¬ 
ineris report has a bearing on the question whether 
the findings are substantially supported by the evi- 
dence,9 particularly where a minority of the board 
agrees with the examiner.^® 


§ 28(107) 

§ 28(107). Administrative Determination of 
Issues 

Under the National Labor Relatlons Act and simllar 
statutes, the board has the power to determine ques- 
tions of fact. 

Under the National Labor Relations Act and sim- 
ilar statutes, the board has the power to determine 
questions of fact,^! to draw inferences from the 
facts,^2 appraise conflicting and circumstantial ev- 
idence,^3 and to determine the weight and credi¬ 
bility of testimony,^^ and as discussed infra § 28 
(136), such determinations are not subject to judi- 
cial review, since it is for the board and not the 
courts to make such determinations. The board may 
properly weigh and appraise the totality of the situ- 
ation presented by the evidence,^® may detect and 
appraise imponderables permeating the record,^® and 
may find support for its findings in the whole con¬ 
geries of facts before it.l'^ However, the board 
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—N. L. R. B. V. Tex-O-Kan Flour | 
Mills Co., C.C.A.5, 122 F.2d 443—1 

N. L. R. B. V. Oregon Worsted Co., 
C.C.A.9, 94 F.2d 671. 

4. U.S.—N. L. R, B. V. Oregon 
Worsted Co., supra. 

5. U.S.—Burk Bros. v. N. L. R. B., 
C.C.A.3, 117 F.2d 686, certiorari 
denied 61 S.Cl. 1110, 313 U.S. 588, 
S5 L.Bd. 1543—N. L. R. B. v. Elk- 
land Leather Co., C.C.A.3, 114 F. 
2d 221, certiorari denied Elkland 
Leatker Co. v. N. L. R. B., 61 S. 
Ct. 170, 311 U.S. 705. 85 L.Ed. 467. 

6. U.S.—N. L. R. B. V. Lasiter- 
Kauffman Aircraft Corporation, C. 
C.A.8, 144 F.2d 9—N. L. R. B. v. 
M. E. Blatt Co., C.C.A.3, 143 F.2d 
268, certiorari denied 65 S.Ct. 135, 
323 U.S. 774, 89 L.Ed. 619—N. L, R. 

B. V. Tex-O-Kan Flour Mills Co., 

C. C.A.6, 122 F.2d 443—N. L. R. B; 
V. Superior Tanning Co., C.C.A,7, 
117 F.2d 881, certiorari denied Su¬ 
perior Tanning Co. v. N. L. R. B., 
61 S.Ct. 834, 313 U.S. 559, 85 L.Ed. 
1520—Burk Bros. v. N. L. R. B., 
C.C.A.3, 117 F.2d 686, certiorari 
denied 61 S.Ct. 1110, 313 U.S. 688, 
85 L.Ed. 1543—1^. L. R. B. v. Elk¬ 
land Leather Co., C.C.A.3, 114 F.2d 
221, certiorari denied Elkland 
Leather Co. v. N. L. R. E., 61 S. 
Ct. 170, 311 U.S. 705, 85 L.Ed. 457. 

7. U.S.—N. L. R. B. V. Elkland 
Leather Co., C.C.A.3, 114 F.2d 221, 
certiorari denied Elkland Leather 
Co. V. N. L. R. B., 61 S.Ct. 170, 311 
U.S. 705, 85 L.Ed. 457. 

a U.S.^N. L. R. B. V. Tex-O-Kan 
Flour Mills Co., C.C.A.5, 122 F.2d 
433. 

9. U.S.—N. L». R. B. V. Superior 


Tanning Co., C.C.A.7, 117 F.2d 881, 
certiorari denied Superior Tanning 
Co. V. N. L. R. B., 61 S.Ct. 834, 313 
U.S. 559, 85 L.Ed. 1520—A. E. 

Staley Mfg. Co.- v. N. L. R. B., 
C.C.A.7, 117 F.2d 868. 

10. U.S.—N. D. R. B. V. Chio Cal¬ 
cium Co., C.C.A.6, 133 F.2d 721. 

11. U.S.—N*. L. R. B. V. Burry Bis- 
cuit Corporation, C.C.A.7, 123 F.2d 
640. 

Conflict hetween employer*s and em- 
ployees» interests 

The National Labor Relations 
Board must weigh the conflicts which 
arise from time to time between em- 
ployer and employee out of the exer- 
cise of the employee’s right to full 
freedom in self-organizational ac- 
tivities, and must determine in each 
case whether the interest of the 
employees or the interest of the em- 
ployers should be held paramount.— 
N. L. R. B. V. Illinois Tool Works, 
C.C.A.7, 153 F.2d 811. 

Unfalr practices 

The board has power to determine 
whether unfair labor practices were 
committed.—^National Licorice Co. v. 
N. L. R. B., 60 S.Ct. 669, 309 U.S. 
350, 84 L.Ed. 799—N. L. R. B. v. 
Hopwood Retinning Co., C.C.A.2, 98 
F.2d 97. 

Under state statute 

The function of a Labor Relations 
Board has been held to be to ap¬ 
praise conflicting evidence, determine 
the credibility of witnesses, resolve 
primary issues of fact, and draw in¬ 
ferences from the established facts 
and circumstances.—Pennsylvania 
Labor Relations Board v. Kaufmann 
Department Stores, 29 A.2d 90, 346 
Pa. 398. 

12. U.S.—N. L. R. B. V. Link-Belt 
Co., 61 S.Ct. 358, 311 U.S. 684, 86 


L.Ed. 368—Elastic Stop Nut Cor¬ 
poration V. N. L. R. B., C.C.A.8, 
142 F.2d 371, certiorari denied 65 
S.Ct. 55, 32S U.S. 722, 89 L.Ed. 580. 
ract that board might have drawn 
a contrary inference did not require 
the board to draw such Inference.— 

N. L. R. B. V. Preclslon Castings Co, 

O. C.A.6, 130 P.2d 639. 

13. U.S.—N. L. R. B. V. Link-Belt 
Co., 61 S.Ct. 358, 311 U.S. 584, 85 
L.Ed. 368—Elastic Stop Nut Cor¬ 
poration V. N. L. R. B., C.C.A,8, 142 
F.2d 371. certiorari denied 65 S. 
Ct. 55, 323 U.S. 722, 89 L.Ed. 580. 

14. U.S.—N. L. R. B. V. Link-Belt 
Co., 61 S.Ct. 358, 311 U.S. 584, 85 
L.Ed. 368—Elastic Stop Nut Cor¬ 
poration V. N. L. R. B., C.C.A.8, 
142 F.2d 371, certiorari denied 65 
S.Ct. 55, 323 U.S. 723, 89 L.Ed. 680. 

15. U.S.—^American Nat. Bank of 
St. Paul V. N. L. R. B., C.C.A.S, 144 

P.2d 268. 

Uls criminat ory discliarge 

Board, in arriving at its conclusion 
on question whether employer dis- 
criminatorily discharged two em¬ 
ployees because 'of their union ac- 
tivities, properly viewed the picture 
as a whole and properly considered 
a number of related incidents.— 
Oman v. N. L. R. B., C.C.A,8, 139 F. 
2d 728. 

18. U.S.—N. L. R. B. V. Link-Belt 

Co., 61 S.Ct. 358, 311 U.S. 684, 85 
L.Ed. 368—International Ass'n of 
Machinists, Tool and Die Makers 
Lodge No. 35, v. N. L. R. B., App. 
D.C., 61 'S.Ct. 83, 311 U.S. 72, 85 
L.Ed. 60, rehearing denied 61 S. 
Ct. 314, 311 U.S. 729, 85 L.Ed. 474 
—N. L. R. B. V. Precision Castings 
Co., C.C.A.6, 130 P.2d 639. 

17. U.S.—N. L. R. B. V. Precision 
Castings Co., supra. 
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must consider all of the evidence^S and may not dis- give careful scrutiny to all factors which restrain 
regard undisputed evidence which docs not support the employees’ choice and for which the employer 
its findings.19 Since the board has such great pow- may fairly be held responsible.^^ 
er with respect to the determination of the facts, it 

should be scrupulously careful to see that the power Disclosure of deliberations m reachtng deasion. 
is exercised with a commensurate sense of what is The members of the board will not be.required to 
just and fair;20 its functions as investigator and disclose their^ deliberations and actions in arnving 
prosecutor of charges should not be confused with ^ decision. 
its quasi-judicial duty to find and state the actual 

facts on the basis of substantial, credible evidence § 28(108). - Findings o£ Fact 

impartially weighed,2i and the board should evalu- National Labor Reiations Act and slmiiar 

ate the evidence presented on behalf of the employer statutes, the board is required to make findings of 

and the empioyees with scrupulous impartiality.^^ 

In determining whether an empioyees’ association The National Labor Reiations Act § 10 (c), 29 U. 

is company-dominated, sponsored, or interfered S.CA. § 160 (c), imposes on the National Labor Re- 

with, the board may appraise imponderables^^ and lations Board the duty of making findings of fact.^® 


18. U.S.—N. L. R. B. V. Indiana & 
Michigan Electric Co., 63 S.Ct. 394, 
318 U.S. 9, 87 L.Bd. 579—Western 
Cartridge Co. v- N. L. R. B., C.C.A. 
7, 134 P.2d 240, certiorari denied 
64 S.Ct. 4S, 320 U.S. 746, 88 L.Ed. 
443—N. L. R. B. v. Texas Mining 
& Smelting Co., C.C.A.6, 117 P.2d 
86—Peninsular & Occidental S. S. 
Co. V. N. L. R. B., C.C.A.5, 98 
F.2d 411, certiorari denied N". L. R. 
B. V. Peninsular & Occidental S. 
S. Co., 59 S.Ct. 248, 306 U.S. 663, 

83 L.Ed. 423. 

Rvldeuoe lutrodnced for limited pur- 
pose 

Publishing company's i)ubllcations 
introduced only as evidence that 
company was engaged in interstate 
commerce could not be used to show 
bad faith while meeting with repre- 
sentatives of striking empioyees.— 
N. L. R. B. V. Lightner Pub. Cor¬ 
poration of Illinois, C.C.A.7, 113 P.2d 
621. 

19. U.S.—^Waterman Steamship Cor¬ 
poration V. N. L. R. B., C.C.A.5, 
103 P.2d 157, reversed on other 
grounds 60 S.Ct. 493, 309 U.S. 206, 

84 Li.Ed. 704, rehearing denied 60 
S.Ct. 611, 309 U.S. 696, 84 L.Ed. 
1036—Peninsular & Occidental S. 
S. Co. V. N. L. R. B., C.C.A.5, 98 
F.2d 411, certiorari denied N. L. 

R. B. V. Peninsular & Occidental 

S. S. Co., 59 S.Ct. 248, 305 U.S. 663, 
83 L.Ed. 423. 

rindlng held not to show that board 
disregard&d evidence 
U.S.—Montgomery Ward & Co, v. N. 
L. R. B., C.C.A.7, 107 P.2d 555. 

20. U.S.—N. L. R. B. V. Western 
Cartridge Co., Winchester Repeat- 
ing Arms Co. Division, C.C.A.2, 138 
P.2d 551, certiorari denied Western 
Cartridge Co. v. N. L. R. B., 64 
S.Ct. 780, 321 U.S. 786, 88 L.Ed. 
1077, rehearing denied 64 S.Ct. 942, 
322 U.S. 767, 88 L.Ed. 1593. 

The boaxd is required to exercise 
the greatest of wisdom aiid detaclu 


meut in the hearing and decision 
on its own charges.—N. L. R. B. v. 
Sterling Electric Motors, C.C.A.9, 112 
F.2d 63, set aside on other grounds 
114 F.2d 738, motion denied Ex parte 
N. L. R. B., 61 S.Ct. 67, 311 U.S. 617, 
85 L.Ed. 391, certiorari dismissed 
N. L. R. B. V. Sterling Electric Mo¬ 
tors, 61 S.Ct. 69, 311 U.S. 722, 85 L. 
Ed. 471. 

21 . U.S.—N. L. R. B. V. Western 
Cartridge Co., Winchester Repeat- 
ing Arms Co. Division, C.C.A.2, 138 
F.2d 651, certiorari denied Western 
Cartridge Co. v. N. L. R. B., 64 
S.Ct. 780, 321 U.S. 786, 88 L.Ed. 
1077, rehearing denied 64 S.Ct. 942, 
322 U.S. 767, 88 L.Ed. 1693. 

22. U.S.—N. L. R. B. V. Sands Mfg. 
Co., C.C.A.6, 96 F.2d 721, afllrmed 
69 S.Ct. 608, 306 U.S. 332, 82 L. 
Ed, 682. 

23. U.S.—N. L. R. B. v. Link-Belt 
Co., 61 S.Ct. 358. 311 U.S. 584, 85 
L.Ed. 368—N. L. R. B. v. Independ- 
ent Union of Craftsmen, 61 S.Ct. 
358, 311 U.S. 684, 85 L.Ed. 3C8. 
An employer^s attitude toward 

unions is relevant in determining 
whether employer dominated or in¬ 
terfered with an organization of its 
empioyees.—^N. L. R. B. v. Link-Belt 
Co., 61 S.Ct. 358, 311 U.S. 684, 85 L. 
Ed. 368—N. L. R. B. v. Independent 
Union of Craftsmen, 61 S.Ct. 358, 311 
U.S. 584, 86 L.Ed. 368. 

'Oampaign by an eotnployer to keep 
one Union out of its plint will be 
considered in determining whether 
there has been such employer inter- 
ference as to vitiate the employer’s 
contracts with assisted union.—In¬ 
ternational Ass’n of Machinists, Tool 
and Die Makers Lodge No. 35, v: N. 
L. R. B., 110 F.2d 29, 71 App.D.C. 
176, afflrmed 61 S.Ct. 83, 311 U.S. 
72, 85 L.Ed. 60, rehearing denied 61 
S.Ct. 314, 311 U.S. 729, 85 L.Ed. 474. 

Wage increase granted on request 
of empioyees' committee was a rele¬ 
vant circumstance to consider in 
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determining whether committee was 
dominated and supported by employ¬ 
er.—N. L. R. B. V. Christian Board 
of Publication, C.C.A.8, 113 F.2d 678. 

24. U.S.—N. L. R. B. v. Montgomery 
Ward & Co., C.C.A.9, 133 P.2d 676, 
146 A.L.R. 1045. 

25. U.S.—N. L. R. B. v. Botany 
Worsted Mills, C.C.A.3, 106 F.2d 
263 . 

Publio polioy " 

The policy against requiring pub- 
lic disclosure by Judges or jurors of 
their reasoning and actions in arriv- 
ing at a decision or verdict applies 
as well to the judiclal function of 
the National Labor Reiations Board. 
—N. L. R. B. V. Botany Worsted 
Mills, C.C.A.3, 106 F,2d 263. 

26. U.S.—N. L. R. B. v. Fansteel 
Metallurgical Corporation, 59 S.Ct. 
490, 306 U.S. 240, 83 L.Ed. 627, 
123 A.L.R. 599—N. L. R. B. v. 
Botany Worsted Mills, C.C.A.3, 133 
P.2d 876, certiorari denied Botany 
Worsted Mills v. N. L. R. B., 63 S. 
Ct. 1164, two cases, 319 U.S. 761, 
87 L.Ed. 1705—N. L. R. B. v. Elk- 
land Leather Co., C.C.A.3, 114 F.2d 
221, certiorari denied Elkland 
Leather Co. v. N. L. R. B., 61 S.Ct. 
170, 311 U.S. 705, 85 L.Ed. 457. 

Adoptioa of trlal e3caaxil3iea:’s findings 
Where trial examiner made flnd- 
ings to which employer filed excep- 
tions, and board, after considering 
enlire record, adopted findings of ex¬ 
aminer, board’s order was not erro- 
neous on ground that board never 
found the facts on which order was 
based.—N. L. R. B. v. Jasper Chair 
Co., C.C.A.7, 138 P.2d 766, certiorari 
denied Jasper Chair Co. v. N. L. R. 
B., 64 S.Ct 618, 321 U.S. 777, 88 L. 
Ed. 1070. 

Preparatlon by empioyees 
The preparation of findings of fact 
and conclusions of law by empioyees. 
or subordinates of the board did not 
constitute denial of due process.-* 
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The making of findings of facts may be waived^^ 
as where the parties stipulate the sole issue to be 
that of the board’s jurisdiction.28 The board need 
only find the ultimate facts ;29 it need not recite all 
of the evidence,®® or even all of the undisputed evi- 
dence,3i and it need not set forth conflicts in the evi- 
dence^^ or relate facts contrary or irrelevant to the 
finding made. 3 3 

Findings as to the ultimate facts required by the 
statute may be based on other findings.34 A finding 
that a labor organization does not represent an un- 
coerced majority of the employees is adequate to 
support the conclusion that the maintenance as well 
as the acquisition of the majority was contaminated 
by the employer^s aid and justifies the board in re- 
fusing to give effect to a closed-shop contract.35 

Conformity to pleadings. In a general way the 


findings mnst conform to the pleadings,^6 but tech- 
nical differences between the findings and the plead¬ 
ings do not invalidate the proceeding where the par¬ 
ties at all times understand the real nature of the 
issues.^'^ A finding as to unfair practices is suffi- 
ciently supported by an allegation of unfair prac¬ 
tices “by other acts“ where there has been no sur- 
prise and the employer presents evidence with re- 
spect to such acts.38 

Support by evidence. The findings must be based 
on evidence testified to by witnesses who are subject 
to cross-exainination,39 but this rule does not re¬ 
quire evidence as to the results which may flow 
from such evidentiary facts nor does it bar the 
board from drawing reasonable inferences and con- 
clusions from the evidence produced.41 

Form of findings. It is not necessary that the 


N. L. R. B. V. Biles Coleman Lum- 
ber Co.. C.C.A.9, 98 F.2d 16. 
Jurisdictloixal facts 
A 'finding' that a labor unlon which 
flled a charge of unfair labor prac¬ 
tices was a labor organization with- 
in meaning of statute was jurisdic- 
tional.—N. L. R. B. v. Indiana & 
Michigan Electric Co., C.C.A.6, 124 
P.2d 50. affirmed 63 S.Ct. 394, 317 
U.S. 9, 87 L.Ed. 679. 

FiudixLgs on stipulated e-vldesice 
Where no evidence was offered at 
hearing on unfair labor practice 
charge against employer but it was 
stipulated that evidence which had 
prevlously been offered in represen- 
tation proceeding should be consid- 
ered, the board, with record of both 
proceedings before it, had rlght to 
make further findings as it deemed 
appropriate, in unfair labor practice 
proceeding.—N. L. R. B. v. B. C. At- 
kins & Co., C.C.A.7, 147 F.2d. 730, 
vacated on other grounds 65 S.Ct. 
1413, 326 U.S. 838, 89 L.Ed. 1965, 
rehearing denied 66 S.Ct. 13, 326 U. 
S. 804, 90 L.Ed, 490, reinstated, C. 
C.A., 155 P.2d 567, reversed on other 
grbunds 67 S.Ct. 1265. 

CoxLStractlon of finding 
A finding that certain employees 
had obtained regular and substan- 
tially equivalent employment else- 
where was tantamount to finding 
that others had not obtained such 
employment.—N. L. R. B. v. National 
Motor Bearing Co., C.C.A.9, 105 F.2d 
652. 

27. U.S.—N. L. R. B. v. J. L. Hud- 
son Co., C.C.A.6, 135 F.2d 380, cer¬ 
tiorari denied J. L. Hudson Co. v. 
N. L. R. B., 64 S.Ct. 40, 32*0 U.S. 
740, 88 L.Ed. 439. 

28. U.S.—N. L. R. B. v. J. ,L. Hud¬ 
son Co., C.C.A.6, 135 P.2d 380, cer¬ 
tiorari denied J. L. Hudson Co. v. 
N. L. R. B., 64 S.Ct. 40, 320 U.S. 
740, 88 UEd. 439. 


29. U.S.—N. L. R, B. v. Texas Min¬ 
ing & Smelting Co., C.C.A.5, 117 F. 
2d 86. 

Pindings as to speciflc employee 
Where board found unfair labor 
practices in interferlng with em¬ 
ployees’ rights to self-organization, 
a finding as to the particular em¬ 
ployees restrained or coerced was 
unnecessary.—^N. L. R. B. v. Ford 
Motor Co., C.C.A.6, 114 F.2d 905, cer¬ 
tiorari denied Ford Motor Co. v. N. 
L. R. B., 61 S.Ct. 621, 312 U.S.'689, 
85 L.Ed. 1126. 

30. U.S,—N. L. R. B. V. Swift & 
Co., C.C.A.8, 116 F.2d 143. 

31. U.S.—N. L. R. B. V. Swift & Co., 
supra. 

32. U.S.—N. L. R. B. v. Texas Min¬ 
ing & Smelting Co., C.C.A.6, 117 
F.2d 86. 

Finding as to every disputed faot 
is not required.—Carter Carburetor 
Corporation v. N. L. R. B., C.C.A.8, 
131 P.2d 927. 

33. U.S.—^N. L. R. B. v. Texas Min¬ 
ing & Smelting Co., C.C.A.5, 117 F. 
2d 86—N. L. R. B. v. Swift «& Co., 
O.C.A.8, 116 F.2d 143. 

34. U.S.—N. L. R. B. v. Griswold 
Mfg. Co., C.C.A.3, 106 F.2d 713. 

Finding as -to ixltlmate fact held 
supported by other findings 
U.S.—N. L. R. B. V. Register Pub. 
Co.. C.C.A.9, 141 F.2d 156—N. L. R. 
B. V. Boss Mfg., C.C.A.7, 107 F.2d 
574—Republic Steel Corporation v. 
N. L. R. B., C.C.A.3, 107 F.2d 472, 
certiorari denied 60 S.Ct. 806, 309 
U.S. 684, 84 L.Ed. 1027, vacated on 
other groUnds 60 S.Ct. 1072, 310 
U.S. 655, 84 L.Ed. 1419, certiorari 
denied Central Council of Steel 
Plants, Northern District, Re¬ 
public Steel Corporation v. N. L. 
R. B., 60 S.Ct. 808, 309 U.S. 684, 
84 L.Ed. 1028, supplemented C.C. 
A., Republic Steel Corporation v. 
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N. L. R. B., 114 P.2d 820, modifled 
on other grounds 61 S.Ct. 77, 311 
U.S. 7, 85 L.Ed. 6. 

Snbsldiary finding held insnfiicient to 
support ultimate finding 
U.S.—N. L. R. B. V. Reynolds Intern. 
Pen Co., C.C.A.7, 162 F.2d 680—N. 
L. R. B. V. Brown Co., C.C.A.l, 160 
F.2d 449. 

Finding held not to show that unlon 
represented majority 
U.S.—Standard Lime & Stone Co. v. 
N. L. R. B., C.C.A.4, 97 P.2d 531. 

35. U.S.—International Ass’n of 

Machinists, Tool and Die Makers 
Lodge No. 35 v. N. L. R. B., App. 
D.C., 61 S.Ct. 83, 311 U.S. 72, 85 
L.Ed. 50, rehearing denied 61 S.Ct. 
314, 311 U.S. 729, 85 L.Ed. 474. 

38. U.S.—N. L. R. B. V. Mackay Ra¬ 
dio & Telegraph Co., 58 S.Ct. 904, 
304 U.S. 333, 82 L.Ed. 1381. 

37. U.S.—N. L. R. B. v. Mackay 
Radio & Telegraph Co., supra. 

38. U.S.—N. L. R. B. v. Tale «& 
Towne Mfg. Co., C.C.A.2, 114 P.2d 
376. 

39. U.S.—Republic Aviation Corp. v. 

N. L. R. B., 65 S.Ct. 982, 324 U.S. 
793, 89 L.Ed. 1372, 157 A.L.R. 1081 
—N. L. R. B. V. Le Tourneau Co. 
of Ga„ 66 S.Ct. 982, 324 U.S. 793, 
89 L.Ed. 1372, 167 A.L.R. 1081, 

rehearing denied 66 S.Ct. 1401, 326 
U.S. 894, 89 L.Ed. 2005. 

40. U.S.—Republic Aviation Corp. v. 
N. L. R. B., 65 S.Ct. 982, 324 U.S. 
793, 89 L.Ed. 1372, 157 A.L.R. 1081 
—N. L. R. B. V. Le Tourneau Co. 
of Ga., 65 S.Ct. 982, 324 U.S. 793, 
89 L.Ed. 1372, rehearing denied 
65 S.Ct. 1401, 326 U.S. 894, 89 L.Ed. 
2005. 

t 

41. U.S.—Republic Aviation Corpo¬ 
ration V. N. L. R. B., 65 S.Ct. 982, 
324 U.S. 793, 89 L.Ed. 1372, 157 
A.L.R. 1081. 
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board make its findings in any formal style it is 
sufficient if it makes findings which clearly and defi- 
iiitely state the basic facts on which its ultimate con- 
clusion and decision rest^^ A finding as to an ul¬ 
timate fact need not be express where it is necessa- 
rily implied in other findings.^^ 

Under state statui es similar to the National Labor 
Relations Act the boards established by such stat- 
utes are required to make findings,^^ and it has been 
held that the findings should state the ultimate facts 
rather than the evidentiary faets.'^^ The findings of 
the board must be supported by competent, material, 
and relevant evidence,^^ and the board may not re- 
ly on only part of the evidence and disregard other 
undisputed evidence.'^^ 


56 C.J.S, 

§ 28(109). Orders by State Administrative 
Bodies 

Under some state labor relations acts, the state 
board may issue approprlate orders to nullify the effects 
of unfalr labor practices. 

Under some state labor relations acts, the state 
board is authorized to issue appropriate orders to 
nullify the effects of unfair labor practices,^9 and 
to order such affirmative action as is considered by 
the board reasonably necessary to effectuate the pol- 
icies of the statute.^O Although the board has dis- 
cretion as to the relief to be awarded,®^ its order 
must be supported by, and in conformity with, the 
findings of fact,®^ and findings which would be suf¬ 
ficient to support a court order are sufficient to sup- 
port a board order.^s 

Noticcs. The employer may be required to post 
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42. U.S,—Swift & Co. V. N. L. R. B., 
O.C.A.IO, 106 F.2d 87. 

43. U.S.—Swift & Co. V. N. L. R. B., 
supra. 

44. U.S.—N. L. R. B. v. Cowell Port- 
land Cernent Co., C.C.A.9, 148 F.2d 
237, certiorari denied 66 S.Ct. 44, 
326 U.S. 735, 90 L.Ed. 438. 

45. Mass.—Jordan Marsh Co. v. La¬ 
bor Relations Commission, 45 N. 
E.2d 925, 312 Mass. 597. 

Pa.—petition of St. Marys Sewer 
Pipe Co., 55 Pa.Dist. & Co. 297— 
Labor Relations Board v. Union 
Trust Co., Com.Pl., 89 Pittsb.Legr. 
J. 343. 

Utah.—Teamsters Local Union No. 
222 V. Strevell-Paterson Hardware 
Co., 174 P.2d 164. 

Wis.—Folding Furniture Works v. 
Wisconsin Labor Relations Board, 
285 N.W. 851, 232 Wis. 170, rehear- 
ing denied 286 N.W. 875, 232 Wis, 
170. 

48. Pa.—In re Lane’s Apparel Shops, 
Com.Pl., 32 Del.Co. 115. 

Wis.—Polding Furniture Works v. 
Wisconsin Labor Relations Board, 
285 N.W. 861, 232 Wis. 170, re- 
hearing denied 286 N.W. 875, 232 
Wis, 170. 

47. Utah.—Building Service Em- 
ployees Local No. 59 v. Newhouse 
Realty Co., 95 P.2d 507, 97 Utah 
662. 

Plndiugs held. supported by evideuce 

N.T.—New York State Labor Rela¬ 
tions Board v. Peerless Wood 
Products, 9 N,Y.S.2d 855, 170,Misc. 
594. 

48. Utah.—Building Service Em- 
ployees Local No. 59 v. Newhouse 
Realty Co., 95 P.2d 607, 97 Utah 
662. 

49. Mass.—Jordan Marsh Co. v. La¬ 
bor Relations Commission, 45 N.E. 
2d 925, 312 Mass. 597. 

N.Y.—^New York State Labor Rela¬ 
tions Board v. TofCenetti Restau¬ 


rant Co., 44 N.Y.S.2d 798, ISO Misc. 
326, afflrmed 42 N.Y.S.2d 938, 266 
App.Div. 837, appeal denied 44 N. 
Y.S.2d 2'62, ftrst case, 266 App.Div. 
950, stay granted 44 N.Y.S.2d 262, 
second case, 266 App.Div. 950, ap¬ 
peal dismissed 62 N.E.2d 961, 291 
N.Y. 750. 

Pa.—In re Ewart, 42 Pa.Dist. & Co. 
307. 

Wis.—International Union, United 
Automobile, Aircraft & Agricul- 
tural Implement Workers of Amer¬ 
ica V. Wisconsin Employment Rela¬ 
tions Board, 14 N.W.2d 872, 245 
Wis. 417, followed in 14 N.W.2d 
882, 245 Wis. 439, and rehearing 
denied 16 N.W.2d 873, 245 Wis. 
417, certiorari dismissed 6'5 S.Ct. 
685, 324 U.S. 884, 89. L.Ed. 1434. 
Acceptance as correct 

The board's determination that a 
Union was not company-dominated 
and that It was the exclusive bar- 
gaining representative for the em- 
ployees must be accep.ted as correct 
in a proceeding by the employer to 
enjoin a rival union from picketing. 
—Sachs Quality Furniture v. Hens- 
ley, 55 N.Y.S.2d 450, 269 App.Div. 
264. 

Bes judicata; estoppel 

The state labor relations board is 
not precluded by any principle of res 
judicata or estoppel, or by public 
policy, from making valid order com- 
manding employer to cease and de- 
sist from acts shown by such inves- 
tigation to be unlawful and consti- 
tuting continuing means of thwart- 
ing policy of the statute.—^New York 
State Labor Relations Board v. Hol- 
land Laundry, 63 N.E,2d,68, 294 N.Y. 
480, reargument denied 64 N.E.2d 
278, 295 N.Y. 668. 

Freoedence over arbitratiou award 
A decision of a state labor rela¬ 
tions board takes precedence over an 
arbitration award made without 
prejudlce to the rights of the par¬ 
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ties under the state labor relations 
act.—Application of Building Serv¬ 
ice Employees International Union, 
Local No. 32K, 60 N.Y.S.2d 811. 

50. Mass.—Jordan Marsh Co. v. La¬ 
bor Relations Commission, 46 N. 
E.'2d 925, 312 Mass. 697. 

Pa.—In re Lehrman, Com.Pl., 62 
Dauph.Co. 1. 

Wis.—Polding Furniture Works v. 
Wisconsin Labor Relations Board, 
285 N.W. 851, 232 Wis. 170, rehear¬ 
ing denied 286 N.W. 876, 282 Wis. 
170. 

51. Wis.—Appleton Chair Corpora¬ 
tion V. United Brotherhood of Car- 
penters & Joiners, Minmen’s Lo¬ 
cal No. 1748, 1 N.W,2d 188, 239 
Wis. 337. 

Not mere fact finding agency 
It is the order of the employment 
relations board which determines the 
status and relative rights of parties 
and the existence of a certain fact 
does not of itself require the board 
to reach a certain resuit, since 
board's findings morely furnish the 
factual situation to which the board 
in the exercise of its discretion ap- 
plies the law.—Appleton Chair Cor¬ 
poration v. United Brotherhood of 
Carpenters & Joiners, Millmen's Lo¬ 
cal No. 1748, supra. 

52. N.Y.—New York State Labor 
Relations Board v. Toffenetti Res¬ 
taurant Co., 46 N.Y.S.2d 70, 181 
Misc. 779, afflrmed 47 N.Y.S.2d 113, 
267 App.Div. 860, appeal denied 
47 N.Y.S.2d 310, 267 App.Div. 869, 
motion dismissed 56 N.E.2d 379, 
292 N.Y. 618, and reversed on oth¬ 
er grounds 48 N.Y.S.2d 654, 267 
App.Div. 978. 

Utah.—Teamsters Local Union No. 
222 V. Strevell-Paterson Hardware 
Co., ,174 P.2d 164. 

53. Utah.—Teamsters Local Union 
No. 222 V. Strevell-Paterson Hard¬ 
ware Co., supra. 
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the notice of the board’s order in ali of its shops 
and not only in those where the violation occurred.^^ 
It has been held that the form of the notice should 
be such as to avoid unnecessary embarrassment to 
the employer.^5 

Reinstatcment and back-pay orders. Under some 
of the statutes the state board has the power to or¬ 
der an employer guilty of unfair labor practices in 
' violation of the statute to reinstate discharged em- 
ployees^Q and to pay them for the period since their 
discharge.57 Reinstatement may be ordered only 
if the discharge involved discrimination against the 
employee because of the exercise of the rights guar- 


§ 28(109) 

anteed him by the statute or was the resuit of an 
unfair labor practice.^S Relief as to an employee 
discharged in violation of the statute has been held 
not to be dependent on his application for reinstate- 
ment®9 but in the case of an employee on strike, re¬ 
lief has been held to be dependent on an application 
for reinstatement.60 The board has considerable 
discretion as to the award of back pay, but the dis- 
cretion is a legal discretion.^i 

It has been held that the back pay award should 
be limited to an amount necessary to effectuate the 
policies of the statute.®^ In computing the back-pay 
award, the amount earned in other employment 


54. N.T.—New York State Labor 
Relations Board v. National Beau- 
ty Parlors, 45 N.T.S.2d 36, 180 
Misc. 997. 

55. N.Y.—New York State Labor 
Relations Board v. Interborough 
News Co.. 10 N.Y.S.2d 396, 170 
Misc. 347. 

56. N.Y.—^Collier Service Corpora¬ 
tion V. Boland, 4 N.Y.S.2d 480, 167 
Misc. 709. 

Pa.—In re Lehrman, Com.Pl., 62 
Dauph.Co. 1—In re Lane’s Apparel 
Shops, Com.Pl., 82 Lel.Co. llS. 
Wis.—Allen-Bradley Local No. 1111, 
United Electrical, Radio & Ma- 
chine Workers of America v. Wis- 
consin Employment Relations 
Board, 296 N.W. 791, 237 Wis. 164, 
afflrmed 62 S.Ct. 820, 816 U.S. 740, 
86 L.Ed. 1154—Century Building 
Co. V. Wisconsin Employment Re¬ 
lations Board, 291 N.W. 305' 235 
Wis. 376—Polding Furniture 
Works V. Wisconsin Labor Rela¬ 
tions Board, 286 N.W. 851, 232 
Wis. 170, rehearing denied 286 N. 
W. 87’6, 232 Wis. 170. 

Conciliations and conciliatory ef- 
forts are in order at any stage of 
proceedings before labor relations 
board, even after commencement of 
court action, and employer, who was 
found guilty of unfair labor prac¬ 
tices, might properly have offered to 
reinstate discharged employees at 
any time.—Folding Furniture Works 
V. Wisconsin Labor Relations Board, 
supra. 

Employees engaged in. interstate 
commerce 

The exclusive method for rein¬ 
statement available to two em¬ 
ployees engaged in interstate com¬ 
merce, allegedly discharged for labor 
activities, would be by a proceeding 
had before National Labor Relations 
Board.—Benedict v. Limited Editions 
Club, 39 N.Y.S.2d 862, 265 App.Div. 
618. 

57. N.Y.—New York State Labor 
Relations Board v. Toffenetti Res¬ 
taurant Co., 44 N.Y.S.2d 798, 180 
Misc. 326, afflrmed 42 N.Y.S.2d 938, 


266 App.Div. 837, appeal denied 44 
N.Y.S.2d 262, first case, 266 App. 
Div. 950, stay granted 44 N.Y.S. 
2d 262, second case, 266 App.Div. 
950, appeal dismissed 62 N.B.2d 
961. 291 N.Y. 750. 

Pa.—Metropolitan Life Ins. Co. v. 
Insurance G-uild, Local No. 22, 49 
Pa.Dist. & Co. 75—In re Lehrman, 
Com.Pl., 52 Dauph.Co. 1—Manko v. 
Kahn, Com.Pl., 93 Pittsb.Leg.J. 
477. 

Assignee 

A back-pay award has been held 
to be binding on the employer’s as¬ 
signee for the benefit of creditors.— 
New York State Labor Relations 
Board V. Peerless Wood Products, 
9 N.Y.S.2d 855, 170 Misc. 59.4. 

Offer to reinstate 

An order requiring an employer 
to offer to reinstate discharged em¬ 
ployees with back pay up to time of¬ 
fer should be made, without taking 
into consideration the fact that em¬ 
ployer had offered to take the men 
back during the proceedings before 
the hearing chairman, was improper. 
—Polding Furniture Works v. Wis¬ 
consin Labor Relations Board, 285 
N.W. 8'51, 232 Wis. 170, rehearing de¬ 
nied 286 N.W. 875, 232 Wis. 170. 
payment by tinion 
The employment relations board, 
which ordered employer to reinstate 
nonunion employee who had been 
discharged pursuant to closed-shop 
agreement which violated statute, 
could not require union to pay to 
employer one half of wages required 
to be paid by employer to employee 
from time of his discharge to date of 
his reinstatement, since under Em¬ 
ployment Peace Act the board may 
require reinstatement of employee 
with or without pay, but cannot di¬ 
vide the obligation placed on em¬ 
ployer.—International Brotherhood 
of Paper Makers, Local No. 66, A. 
P. of L. V. Wisconsin Employment 
Relations Board, 24 N.W.2d 672, 249 
Wis. 362. 

58. N.Y,—^New York State Labor 
Relations Board v. Union Club of 
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City of K T., 52 N'.T.S.2<1 74, 268 
App.Div. 515, reversed on other 
grounds 68 N.E.2d 29, 295 N.Y. 916. 
Pa.—In re Lehrman, Com.Pl., 52 
Dauph.Co. 1—^Hodson Motor Co. v. 
United Automobile Workers, Com. 
Pl., 89 Pittsb.Leg.J. 241. 

Discharge pursuant to closed-shop 
contract 

The statute authorizing making of 
contract for closed shop between em¬ 
ployer and employee only in manner 
speclfted does not conflict with pro- 
vision of National Labor Relations 
Act removing any restriction in fed- 
eral law on right of employer and 
employees to bargain for closed 
shop, and hence an employee who 
had not joined the union and had 
been discharged pursuant to closed- 
shop agreement which violated the 
statute was properly ordered rein- 
stated.—International Broth. of Pa¬ 
per Makers, Local No. 66, A. P. of 
L. V. Wisconsin Employment Rela¬ 
tions Board, 24 NW.2d 672, 249 Wis. 
362. 

Beiustatemeut order held hot sup- 
ported by flndings 

Wis.—^Wisconsin Labor Relations 
Board v. Fred Rueping Leather 
Co.,' 279 N.W. 673, 228 Wis. 473, 
117 A.L.R. 398. 

59. N.Y.—New York State Labor 
Relations Board v. Union Club of 
City of N. Y., 52 N.Y.S.2d 74, 268 
App.Div. 516, reversed on other 
grounds 68 N.E.2d 29, 295 N.Y. 915. 

60. N.Y.—^New York State Labor 
Relations Board v. Union Club of 
City of N. Y., supra. 

61. Pa.—W. T. Grant Co. v. United 
Retail Employees of America, Lo¬ 
cal No. 134, 31 A.2d 900, 347 Pa. 
2'24. 

62. Wis.—Folding Furniture Works 
V. Wisconsin Labor Relations 
Board, 286 N.W. 875, 232 Wis. 170. 

Befusal of employment 
If it appeared that employee who 
was found by the labor relations 
board to have been discharged sole- 
ly because she was an active union 
member and the chairman of the 



MASTEB AND SERVANT 


56 C.J.S. 


§ 28(109) 

should be deducted,®^ and back pay should not be 
awarded for periods during which the employee 
made no effort to secure employment.®^ 

Unfair practices by employees or their organiza- 
tion. Under a state statute proscribing certain un¬ 
fair labor practices comniitted by employees, an or- 
der may run against a labor union which ^'caused to 
be done” the unfair labor practice.®^ Where a un¬ 
ion is found to have engaged in unfair labor prac¬ 
tices, the board may order it to cease and desist from 
unfair labor practices and unlawful acts,®^ and may 
order it to cease publicly asserting that an employer 
, is unfair to organized labor or to the union involved 
where the sole basis for such claim is the fact that 
the employer has refused to perform an act which 
the law forbids.^7 The board may act against at- 
tempted unfair practices; the fact that the union 
did not succeed in accomplishing its unfair objec- 


tives does not deprive the board of the power to or¬ 
der the union to cease such activities.®® However, 
in the absence of statutory provision therefor, the 
board may not order the union to pay damages.®9 

An order has been held not to be prejudicial in 
that it is too broad and forbids unfarr labor prac¬ 
tices which the union is not shown to have commit- 
ted,*^® and it has been held that an order forbidding 
peaceful picketing generally will not be disturbed' 
since the order is to be construed in its context as 
limited to picketing to promote an unlawful pur- 
pose.'7l Where a labor union has committed an un¬ 
fair labor practice by calling a strike without fol- 
lowing the procedure prescribed by the statute, the 
board may order the union to cease all picketing and 
boycotting.'72 xhe union may be ordered to desist 
from interfering with the rights of others than the 
complainants, where such others are made party to 


grievance committ^e and was order- 
■ed to be reinstated was ofTered ap- 
propriate employment and declined 
it or otherwise became disqualified 
from performing the duties of om- 
ployment, those facts should be tak- 
en into consideration in determin- 
ing the sum necessary to reimburse 
her.—In ro W. T. Grant Co., 17 A.2d 
614, 341 Pa. 70. 

Piuancial co3iseg.ueiLces to employer 
An order requiring employer to of- 
ter ■ to reinstate discharged em¬ 
ployees and to pay those who accept- 
ed offer back pay up to time offer 
should be made, was unreasonable 
with respect to amount of back pay 
ordered and would be set aside as 
to amount, in view of employer’s 
limited capital and amount of time 
consumed by board in declding ac- 
tion.—Polding Fumiture Works v. 
Wisconsin Labor Relations Board, 
28'5 N.W. 851, 232 Wis. 170, rehear- 
ing denied 286 N.W. 876, 232 Wis. 
170. 

'63. Pa.—^W. T. Grant Co. v. Unit¬ 
ed lietail Employees of America, 
Local No. 134, 31 A.2d 900, 347 
Pa. 224—Manko v. Kahn, Com.Pl., 
93 Pittsb.Leg.J. 477. 

64. Pa.—W. T. Grant Co. v. United 
Retail Employees of America, Lo¬ 
cal No. 134, 31 A.2d 900, 347 Pa. 
224—Manko v. Kahn, Com.Pl., 93 
Pittsb.Leg.J. 477. 

85. Wis.—^Wisconsin Employment 

Relations Board v. Milk & Ice 
Cream Urivers & Dairy Employees 
Union, Local No. 226, 299 N.W. 
31, 238 Wis. 379, certiorari denied 
Milk ,& Ice Cream Drivers and 
Dairy Employees Union, Local 22*6 
V. Wisconsin Employment Rela¬ 
tions Board, 62 S.Ct. 1035, 816 U. 
S. 668. 86 L.Ed. 1744. 


Unfair practices Tby botli employer 
and employees 

Where there are unfair labor prac¬ 
tices bn the part of both employer 
and employee, in furtherance of pub- 
lic policy, the Employment Relations 
Board by reason of its disinterested 
position is authorized to order the 
remedy most consistent with the 
public interest.—^Appleton Chair Cor¬ 
poration V. United Brotherhood of 
Carpenters & Joiners, Millmen's Lo¬ 
cal No. 1748, 1 N.W.2d 188, 239 Wis. 
337. 

66. Wis.—Christoffel v. Wisconsin 
■ Employment Relations Board, 10 

N.W.2d 197, 243 Wis. 332, certiorari 
denied 64 S.Ct. 90, 320 U.S. 776, 
88 L.Ed. 466. 

CToercion of employer 
Wis.—Christoffel v. Wisconsin Em¬ 
ployment Relations Board, supra. 
Operation against nnion members 
The prohlbition of cease and desist 
order issued by employment rela¬ 
tions board against union operates 
on individual members of the union 
as well as on union officers, although 
individual members are not named 
as defendants, since union is only an 
association of its members and 
whatever is forbidden the union is 
forbidden to its members.—Interna¬ 
tional Union, U. A. W. A. A. P. of L., 
Local 232 v. Wisconsin Employmont 
Relations Board, 27 N.W.2d 876, 250 
Wis. 660. . 

Slow-down. etrlke 

Wis.—International Union, U. A. W. 
A. A. P. of L., Local 232 v. Wis¬ 
consin Employment Relations 
Board, supra. 

67. Wis.—^Wisconsin Employment 

Relations Board v. Milk & Ice 
Cream Drivers & Dairy Employees 
Union, Local No. 225, 299 N.W. 
§1, 123$ Wis, S'79i certiorari denied 
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Milk & Ice Cream Drivers and 
Dairy Employees Union, Local '225, 

V. Wisconsin Employment Rela¬ 
tions Board, 62 S.Ct. 1035, 316 U. 
'S. 668, 86 L.Ed. 1744. 

68. Wis.—Christoffel v. Wisconsin 
Employment Relations Board, 10 
N.W.2d 197, 243 Wis. 332, certio¬ 
rari denied 64 S.Ct. 9.0, 320 U.S. 
776, 88 L.Ed. 466. 

69. Wis.—International Union, 
United Automobile, Aircraft & Ag- 
riculturai Implement Workers of 
America v. Wisconsin Employment 
Relations Board, 14 N.W.2d 872, 
245 Wis. 417, followed in tl4 N.W. 
2d 882, 245 Wis. 439, and rehearing 
denied 1’5 N.W.2d 873, 246 Wis. 
417, certiorari dismissed 65 S.Ct. 
685, 324 U.S. 884, 89 L.Ed. 1434. 

70. Wis.—Christoffel v. Wisconsin 
Employment Relations Board, 10 
N.W.2d 197, 243 Wis. 332, certio¬ 
rari denied 64 S.Ct. 90, 320 U.S. 
776, 88 L.Ed. 466. 

Order held uot too tadelLiiite 
Order banning coercion or intimi- 
dation by certain methods or by any 
other manner or in any other way 
was not too broad or too indefinite. 
—^Christoffel. v. Wisconsin Employ¬ 
ment Relations Board, supra. 

71. Wis.—3?letail Clerks' Union, Lo¬ 
cal No. 1403, A. P. of L., V. Wis¬ 
consin Employment Relations 
Board, 6 N.W.2d 698, 242 Wis. 21, 
149 A.L.R. 4162. 

72. Wis.—^Hotel and Restaurant 
Employees’ International Alllance, 
Local No. 122 v. Wisconsin Em¬ 
ployment Relations Board, 294 N. 

W. 632, 236 Wis. 329, rehearing 
denied 295 N.W. 634, 236 Wis. 
329, afflrmed 62 S.Ct. 706, 816 U- 
S. 437, §6 WRd. S4§, 
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the proceeding.73 A union offending against the act 
may be reqtiired to post notices of the board^s ac- 
tion and its compliance therewith.74 

§ 28(110). Orders by Federal Administrative 
Bodies 

The National Labop Relatfons Board has the power 
to order persons found to have violated the statute to 
cease and desist from unfair labor practices and to 
take such affirmative action as will effectuate the pol- 
Icies of the statute. 

Under the National Labor Relations Act § 10, 29 
U.S.C.A. § 160, the National Labor Relations Board 
has the power to order persons found to have com- 
mitted unfair labor practices in violation of the stat¬ 


ute to cease and desist from unfair labor practices 
and to take such affirmative action as will effectu¬ 
ate the policies of the statute.*^® The provision of 
the statute conferring such power on the board is 
valid'^'^ and is to be construed in harmony with the 
spirit and remedial purposes qf the act.'^s The board 
may order such affirmative action as will ensure the 
employees their rights,79 as of self-organization and 
collective bargaining,S0 and its power to order af¬ 
firmative action is not limited to ordering the rein- 
statement of employees.^^ 

,The National Labor Relations Board has wide dis- 
cretion as to the orders it may issue and the relief 
it may direct.^^ Jt is for the board to determine 
how the effiect of unfair labor practices shall be ex- 


73. Wis.—ChristofCel v. Wisconsin 
Employment Relations Board, 10 
N.W.2d 197, 243 Wis. 332, certio¬ 
rari denied 64 S.Ct. 90, 320 U.S. 
776, 88 L.Ed. 466. 

'74. Wis.—Christofe-el v. Wisconsin 
Employment Relations Board, su¬ 
pra. 

76. U.S.—N. L. R. B. v. Mackay Ra¬ 

dio & Tei. Co., 58 S.Ct. 904, 304 
U.S. 333, 82 L.Ed. 1381—N. L. R, 

B. V. West Kentucky Coal Co., C. 

C. A.6, 116 F.2d 81'6. 

Nature of orders 

A cease and desist order of the 
National Labor Relations Board is 
of the nature of an injunction, and 
its affirmative provisions are anal- 
ogous to those of a mandatory in¬ 
junction.—National Labor Relations 
Board V. Wm, Tehel Bottling Co., C. 
C.A.8, 129 F.3d 250—National Labor 
Relations Board v. Colten, C.C.A.6, 
105 F.'2d 179. 

76. U.S.—^Virginia Electric & Power 
Co. V. N. L. R. B., 63 S.Ct. 1214, 
319 U.S. 533, 87 L.Ed. 1568, re- 
hearing denied 64 S.Ct. 27, 320 U. 
S. 809, 88 L.Ed. 489—International 
Ass’n of Machinists, Tool & Die 
Makers Lodge No. 35 v. N. L. R. 
B., 61 S.Ct. 83, 311 U.S. 72, 85 
L.Ed, 50, rehearing denied 61 S. 
€t. 314, 311 U.S. 729, 8'5 L.Ed. 474 
—N. L. R. B. V. Pennsylvania 
Greyhound Lines, 58 S.Ct. 571, 303 

U. S. 261, 82 L.Ed. 831—N. L. R. B. 

V. National Casket Co,, C.O.A., 107 
F.2d 992. 

The time when it is to be deter- 
mined whether affirmative action, 
which the board may direct employ- 
er to take, will effectuate policies of 
act, is the time when board makes 
its order.—N. L.' R. B. v. Carlisle 
Lumber Co., C.C.A.9, 99 F.2d 633, 
certiorari denied Carlisle Lumber 
Co. V. N, L. R. B..'69 S.Ct. 586, 306 
U.S. 646, 83 L.Ed. 1045. 

Passes to tmlou represeutatives 
An order reQuiring operators of oil 

66 C. J.S.--21 


tankers to cease and desist from re- 
fusing to grant passes to representa- 
tives of a maritime union should 
have provided that passes should be 
forfeited, if the holders used their 
access to the vessels either to solicit 
membership in the union or to col- 
lect dues.—^N. L. R. B. v. Cities 
Service ■ Oil Co.. C.C.A.2, 122 F.2d' 
149. 

77, U.S.—N. L. R. B. v. West Ken¬ 
tucky Coal Co., C.C.A.6, 116 P.2d 
816. 

78. U.S.—Republic Steel Corpora¬ 
tion V. N. L. R. B., 61 S.Ct. 77, 
311 U.S. 7, 85 L.Ed. 6—N. L. R. 

B. V. Pennsylvania Greyhound 
Lines, 58 S.Ct. 571, 303 U.S. 261, 

82 L.Ed. 831, 115 A.L.R. 307. 

78. U.S.—Republic Steel Corpora¬ 
tion V. N, L. R. B., 61 S.Ct. 77, 
311 U.S. 7, 85 L.Ed. 6—N. L. R. B. 
V. Fansteel Metallurgical Corpora¬ 
tion, 59 S.Ct. 490, 306 U.S. 240, 

83 L.Ed. 627, 123 A.L.R. 599—N. 
L. R. B. V. Continental Oil Co., C. 

C. A.10, 121 p.2d 120. 

80. U.S.—N. L. R. B. V. Fansteel 
Metallurgical Corporation, 59 S. 
Ct. 490, 306 U.S. 240, 83 L.Ed. 6'27, 
123 A.L.R. 699—N. L. R. B. v. Na¬ 
tional Casket Co., C.C.A.2, 107 P. 
2d 992. 

81. U.S.—^Virginia Electric & Pow¬ 
er Co. v. N. L. R. B., 63 S.Ct. 
1214, 319 U.S. 633, 87 L.Ed. 1568, 
rehearing denied 64 S.Ct. 27, 320 
U.S. 809, 88 L.Ed. 489. 

Reinstatement orders see infra 8 28 
(119). 

The phrase ‘^lucluding reiustate- 
meiit of employees” was inserted in 
statute to illustrate a type of relief 
appropriate to commonly recurring 
unfair labor practice, rather than for 
purpose of limiting remedial powers 
of the board.—N. L. B. B. v. Waum- 
bec Mills, C.C.A.1, 114 P.2d 226. 

82. U.S.—Virginia Electric & Pow¬ 
er Cp. V. N. L. R. B., 63 S,Ct. 1214, 
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319 U.S. 633, 87 L.Ed. 1568, re¬ 
hearing denied 64 S.Ct. 27, 320 U.S. 
809, 88 L.Ed. 489—N. L. R. B. V. 
Pennsylvania Greyhound Lines, 58 
S.Ct. 571, 303 U.S. 261, 82 L.Ed. 
831—N. L. R. B. V. Quality & 
Service Laundry, C.'C.A.4, 131 F. 
2d 182, certiorari denied Quality 
& Service Laundry v. N. L. R. B., 
63 S.Ct. 831, 318 U.S. 775, 87 L.Ed. 
1144—N. L. R. B. V. Superior Tan- 
ning Co., C.C.A.7, 117 P.2d 881, cer¬ 
tiorari denied Superior Tanning Co. 
V. N. L. R. B., 61 S.Ct. 834, 813 U. 
S. 659, 85 L.Ed. 1520—Solvay Proc-. 
ess Co. V. N. L. R. B., C.C.A.5, 117 
P.2d 83, certiorari denied 61 S.Ct. 
1121, 313 U.S. 696. 86 L.Ed. 15'49. 
and petition granted, C.C.A., 122 P. 
2d 993. 

Affirmative or negative relief 
The board may exercise discretion 
In determining whether affirmative 
or negative relief, or both, should be 
granted.—Solvay Process Co. v. N. L. 
R. B., supra. 

Necesslty for, and character of, re¬ 
lief 

The board has the right to exer¬ 
cise judgment and discretion regard- 
ing the necessity for affirmative re¬ 
lief and the character of affirmative 
relief to be ordered.—Swift & Co. v. 
N. L. R. B., C.C.A.10, 106 P.2(l 87. 

Orders held valid 

U.S.—Elastic Stop Nut Corporation 
V. N. L. R. B., C.ciA.8, 142 P.2d 
371, certiorari denied 65 S.Ct. 55, 
323 U.S. 722, 89 L.Ed. 680—Sperry 
Gyroscope Co. v. N. L. R. B., C. 
C.A.2, 129 F.2d 922—Solvay Pro- 
cess Co. V. N. L. R. B., C.C.A. 
5, 117 F.2d 83, certiorari denied 61 
S.Ct. 1121, 313 U.S. 696, 85 L.Ed. 
1549, and petition granted, C.C.A., 
122 F.2d 993—N. L. R. B. v. Som- 
erset Shoe Co., C.C.A.1, 111 P.2d 
681—N. L. R. B. V. H. E. Fletch- 
er Co., C.C.A.1, 108 P.2d 459, cer¬ 
tiorari denied H. E. Pletcher Co. 
V. N. L. R. B.. 60 S.Ct. 716, 309 
U.S. 678, 84 L.Ed. 1022. 
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punged and the relief to be awarded,83 and the test 
of its power to grant particular relief and to issue 
particular orders is whether such award will effectu- 
ate the poli cies of the statute,®^ However, the 
board’s power is not unlimited,85 and the board is 
not authorized to break some other law as a means 
of enforcing the statute.^® The board does not have 
the power of punishment or retribution for past 
wrongs or errors the power to command affirma¬ 
tive action is remedial, not punitive,^^ and is to be 
exercised in aid of the board’s authority to restrain 
violations and as a means of removing or avoiding 
the consequences of violations where those conse- 
quences are the kind to thwart the purposes of the 
act,^^ and is designed to enable the board to restore 


the status that would have existed had the unfair 
labor practice not been committed.^0 

The relief which the board may grant is to be 
adapted to the situation whjch calls for redress.^i 
The board has the power to take appropriate steps 
to nullify the effect of the employer’s illegal conduci 
and to prevent its enjoyment of any advantage 
gained thereby,92 and in determining whether a par¬ 
ticular remedy is justified, the restoration of the 
situation to that which would have obtained but for 
the commission of the unfair labor practices should 
be considered.93 

The board may order an employer to engage in 
collective bargaining,94 and to refrain from inter- 


83. U.S.—International Ass‘n of 

Machinists v. K L. R. B., 61 S.Ct. 
83, hl U.S. 72, 85 L.Ed. 50—Na¬ 
tional Licorice Co. v. N. L. R. B., 
60 S.Ct 569, 309 U.S. 360, 84 L. 
Ed. 799—N. L. R. B. v. Porcelain 
Steels, C.C.A.6, 188 P.2d 840—Wil¬ 
liams Motor Co. V. N. L. R. B., C. 
C.A.8, 128 F.2d 960. 

84. U.S.—Williams Motor Co. v. N. 
Li. R. B., supra, 

35. U.S.—N. L. R. B. V. Pansteel 

Metallurgical Corp., 59 S.Ct. 490, 
306 U.S. 240, 83 L.Ed. 627, 123 A. 
L. R. 699—N. L. R. B. v. Scullin 
Steel Co., C.C.A.8, 161 F.2d 143. 
Power denied statute 

The board has broad powers to re¬ 
quire such affirmative action as will 
effectuate policies of National Labor 
Relations Act, but it cannot order 
any action clearly denied to it by 
statute.—^Mooresville Cotton Mills v. 
N. L. R. B., C.C.A.4, 94 F.2d 61, mod- 
ified on other grounds 97 F.2d 959. 

86. U.S.—N. L. R. B. V. Scullin 
Steel Co., C.C.A.8, 161 P.2d 143. 

Vlolatiou of coutract 
Where employees designated en 
independent union as their bargain- 
ing agent and the board issued its 
certifleate and employer by contract 
recognized the union as employees’ 
representative, board could not re¬ 
quire violation of the contract be- 
cause of alleged unfair labor prac¬ 
tices engaged in by employer subse- 
quent to exeeution of the contract.— 
N. L. R. B. V. Scullin Steel Co., su¬ 
pra. 

87. U.S.—Republic Steel Corp. v. N. 

L. R. B., 61 S.Ct. 77, 311 U.S. 7, 
86 L.Ed. 6—N. L. R. B. v. Newport 
News Shipbuilding & Dry Dock 
Co., 60 S.Ct. 203, 308 U.S. 241, 84 
L.Ed. 219—^National Labor Rela¬ 
tions Board v. Cape County Milling 
Co., C.C.A.8, 140 P.2d 643, 162 A. 
L.R. 144—N. L. R. B. v. Thomp¬ 
son Products, C.C.A.6, 130 P.2d 

363—N. L. R. B. v. Marshall Pield 
& Co., C.CJL7, 129 P.2d 169, 144 


A. L.R. 394, affirmed 63 S.Ct. 585, 
318 U.S. 253, 87 L.Ed. 744, rehear- 
ing denied 63 S.Ct. 849, 318 U.S. 
802, 87 L.Ed. 1165. 

Order held not punitlve 
Provisions directing employer to 
afCord its employees adequate pro- 
•tection from violence directed at dis- 
couraging membership in union and 
to give certain instructions to em¬ 
ployees were not punitive.—^N. L. R. 

B. V. Ford Motor Co., C.C.A.6, 119 F. 
2d 326. 

88. U.S.—Republic Steel Corp. v. N. 
L. R. B., 61 S.Ct. 77, 311 U.S. 7, 
86 L.Ed. 6—N. L. R. B. v. Fansteel 
Metallurgical Corporation, 69 S. 
Ct. 490, 306 U.S. 240, 83 L.Ed. 627, 
123 A.L.R. '599—Consolidated Edi¬ 
son Co. of New York v. N, L. R. 

B. , N.T., 59 S.Ct. 206, 305 U.S. 19'7, 
83 L.Ed. 126—Black Diamond S. S. 
Corp. V. N. L. R. B., C.C.A.2, 94 
P.2d 875, certiorari denied 58 S.Ct. 
1044, 304 U.S. 679, 82 L.Ed. 1'542 
—^N. L. R. B. V. Remington Rand, 

C. C.A.2, 94 F.2d 862, certiorari de¬ 
nied Remington Rand v. N. L. R. 
B., '58 S.Ct. 1046, 304 U.S. 576, 82 
L.Ed. 1540, rehearing denied Rem¬ 
ington Rand v. U. S., 58 S.Ct. 1054, 
304 U.S. 690, 82 L.Ed. 1649, cer¬ 
tiorari denied Central Exeeutive 
Council of Remington Rand Em¬ 
ployees' Ass’ns V. N. L. R. B., 58 
S.Ct. 1061, 304 U.S. '685, 82 L.Ed. 
1546. 

89. U.S.—N. L. R. B. v. Pansteel 
Metallurgical Corp., 59 S.Ct. 490, 
306 U.S. 240, 83 L.Ed. 627, 123 A. 
L.R. 599—Consolidated Edison Co. 
of N. T. V. N. L. R. B., N.T., 69 
S.Ct. 206, 305 U.S. 197, 83 L.Ed. 
126. 

90. U.S.—Black Diamond S. S. Cor¬ 
poration V. N. L. R. B., C.C.A.2, 94 
F.2d 875, certiorari denied '58 S. 
Ct. 1044, 304 U.S. 579, 82 L.Ed. 
1542—^N. L. R. B. v. Remington 
Rand, 94 F.2d 862, certiorari de¬ 
nied Remington Rand v. N. L. R. 
B., 58 S.Ct. 1046, 304 U.S. 576, 82 
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L.Ed. 1540, rehearing denied Rem¬ 
ington Rand v. U. S., 68 S.Ct. 1054, 
304 U.S. 690, 82 L.Ed. 1649, certio¬ 
rari denied Central Exeeutive 
Council of Remington Rand Em- 
ployes’ Ass'ns v. N. L. R. B., 58 S. 
Ct. 1061, 304 U.S. 585, 82 L.Ed. 
1546. 

91. U.S.—N. L. R. B. v. Mackay Ra¬ 
dio & Telegraph Co., 58 S.Ct. 904, 
304 U.S. 333, 82 L.Ed. 1381—Clover 
Pork Coal Co. v. N. L. R. B., C.C. 

A. 6, 97 F.2d 331. 

Relief awarded held appropriate 
U.S.—Bethlehem Shipbuilding Corp. 
Limited v. N. L. R. B.. C.C.A.l, 114 
P.2d 930, certiorari dlsmissed C1 
S.Ct. 448, 312 U.S. 710, 85 L.Ed. 
1141. 

92. U.S.—Elastic Stop Nut Corpora¬ 
tion V. N. L. R. B„ C.C.A.8, 142 F. 
2d 371, certiorari denied 65 S.Ct. 
65, 323 U.S. 722, 89 L.Ed. 580. 

93. U.S.—Williams Motor Co. v. N. 
L. R. B., C.C.A.8, 128 P.2d 960. 

94. U.S.—J. I. Case Co. v. N. L. R. 

B. , 64 S.Ct. 576, 321 U.S. 332, 88 
L.Ed. 762—N. L. R. B. V. Consol¬ 
idated Mach. Tool Corp., C.C.A.2, 
163 F.2d 376—N. L. R. B. v. Gatke 
Corp., C.C.A.7, 162 F.2d 252—N. L. 
R. B. V. l^orcelain Steels, C.C.A.6, 
138 F.2d 840—Pueblo Gas & Fuel 
Co. V. N. L. R. B., C.C.A.10, 118 F. 
2d 304—Wilson «Sc Oo. v. N. L. R. 
B., C.C.A.8, 115 P.2d 759—Bethle- 
hem Shipbuilding Corp. Limited v. 
N. L. R. B., C.C.A.l, 114 F.2d 930, 
certiorari dismissed 61 S.Ct. 448, 
312 U.S. 710, 86 L.Ed, 1141. 

Board may uot dictate terms of 

contract, but may only direct em¬ 
ployer to bargain in good faith.— 
Singer Mfg. Co. v. N. L. R. B., C. 
C.A.7, 119 P.2d 131, certiorari denied 
61 S.Ct. 1119, 313 U.S. 595, 85 L.Ed. 
T549, rehearing denied 62 S.Ct. 56, 
314 U.S. 708, 8-6 L.Ed. 566. 

Blace of bargalning 

The board has authority to order 
Corporation to bargain collectively 
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fering with the efforts of the accredited bargaining 
repn*.sentative to bargain collectively.95 The board 
may order affirmative remedial action not only as to 
contracts between employer and employees, whose 
terms per se violate the act,96 but may also take such 
action as to contracts whose terms are fair on their 
face, but which in their history, execution, and ex- 
istence are tainted by conduct which is condemned 
by the act.97 It may order an employer not to give 
effect to individual contracts with his employees,9 8 
and to refrain from requiring his employees to con- 
tract with him not to join a labor organization.99 
The board may order the employer to cease recog- 
nizing and enforcing a contract with an employees’ 
organization where such contract is unfair or is the 
’ consequence of unfair labor practices,! to embody 
in a written agreement the contract it has made with 


the employees’ representative,^ and to afford its em¬ 
ployees reasonable protection from physical vio- 
lence.8 The board may order the suppression or 
discontinuance of oppressive acts against employees, 
even though the employer’s management is entirely 
ignorant of such acts.^ 

Nature of orders, The board’s orders are not pri¬ 
vate awards but are public reparation orders,^ and 
are for the enforcement of public, not of private, 
rights.8 

Form of order. The orders of the National La¬ 
bor Relations Board should be explicit'^ and must 
state with reasonable specificity the acts which re¬ 
spondent is to do or refrain from doing.8 

Time for order, The statute sets no time limit 


through Union in city wherein piant 
is located, instead of distant city 
wherein corporation’s main execu- 
tives' offlces are.—N. L. R. B. v. P. 
Lorillard Co., C.C.A,6, 117 P.2d 921, 
reversed on other grounds 62 S.Ct. 
397, 314 U.S. 512, S6 L.Ed. 380. 
Specified orgranization 
In an unfair labor practices pro- 
ceeding the board may not only or¬ 
der the employer to cease and desist 
from the complained of practices, 
but it may go further and direct the 
employer to bargain with a specified 
labor organization, even though an- 
other organization, which the em¬ 
ployer improperly favored, claims 
that it has been designated by a 
majority of the employees.—Interna¬ 
tional Ass’n of Machinists, Tool and 
Die Makers Lodge No. 36, v. N. L. R. 
B., App.D.C., '61 S.Ct 83, 311 U.S. 
72, 85 L.Ed. 50, rehearing denied 61 

S.Ct 314, 311 U.S. 729, 85 L.Ed. 474, 

95. U.S.—N. L. R. B. V. Botany 
Worsted Mills, C.C.A.3, 133 P.2d 
376, certiorari denied Botany 
Worsted Mills v. N. L. R. B., 63 
S.Ct 1164, two cases, 819 U.S. 751, 
87 L.Ed. 1706. 

96. U.S.—N. L. R. B. v. Superior 
Tanning Co., C.C.A.7, 117 F.2d 881, 
certiorari denied Superior Tanning 
Co. V. N. L. R. B., 61 S.Ct 834, 
313 U.S. 5159 . 85 L.Ed. 1520. 

Frtdts of unfair practices 

Where contracts between employ- 
'er and employees were the fruits of 
unfair labor practices, and were a 
'Continuing means of thwarting the 
policy of the statute, the contracts 
were appropriate subjects for af¬ 
firmative remedial action by board.— 
National Licorice Co. v. N. L. R. B., 
60 S.Ct '569, 309 U.S. 350, 84 L.Ed. 
799. 

97. U.S.—N. L. R. B. v. Superior 
Tanning Co., C.C.A.7, 117 P.2d 881, 
certiorari denied Superior Tanning 


Co. V. N. L. R. B., 61 S.Ct 834, 313 
U.S. 559, 85 L.Ed. 1620. 

98. U.S.—J. I. Case Co. v. N. L. R. 
B., 64 S.Ct 576, 321 U.S. 332, 88 
L.Ed. 762—N. L. R. B. v. Adel 
Clay Products Co., C.C.A.8, 134 P. 
2d 342—^Western Cartridge Co. v. 
N. L. R. B., C.C.A.7, 134 P.2d 240, 
certiorari denied 64 S.Ct. 48, 320 

U. S. 746, 88 L.Ed. 443—N. L. R. B. 

V. Superior Tanning Co., C;C.A.7, 
117 F.2d 881, certiorari denied Su¬ 
perior Tanning Co. v. N. L. R. B., 
61 S.Ct 834, 318 U.S. 569, 85 L. 
Bd. 1520. 

99. U.S.—N, L. R. B. v. Tidewater 
Express Lines, C.C.A.4, 90 P.2d 
301. 

1. U.S.—Consolidated Edison Co. of 
N. T. V. N. L. R. B., N.Y., 59 S. 
Ct 206, 305 U.S. 197, 83 L.Ed. 126. 

Bight to strike 

An order to cease giving effect to 
closed shop contract with one union 
and to bargain with exclusive bar- 
gaining representative was not ob- 
jectionable as interfering with first 
union's right to strike.—^N. L. R. B. 
V. John Engelhorn & Sons, C.C.A.3, 
134 F.2d 663. 

Contracts not unfair or fruit of un. 
fair praictlces 

Where there was no basis for a 
finding that labor contracts between 
employers and favored but not com- 
pany-dominated union were a conse- 
auence of unfair labor practices or 
that contracts in themselves thwart- 
ed any policy of the National Labor 
Relations Act or thd.t their cancella- 
tion would in any way make the or¬ 
der to cease specified unfair prac¬ 
tices any more effective, the board 
had no authority to require employ¬ 
ers to desist from glvlng effect to 
contracts.—Consolidated Edison Co, 
of N. Y. V. N. L. R. B„ 69, S.Ct. 206, 
305 U.S. 197, 83 L.Bd. 126. 

2, U.S^— H. jr. Heinz Co, t, N. L. 


R. B., 61 S.Ct. 320, 311 U.S. 614, 
85 L.Ed. 309. 

Contra Inland Steel Co. v. N. L. R. 
B., C.C.A.7, 109 F.2d 9. 

3. U.S—N. L. R. B. V. J. G. Bos- 
well Co., C.C.A.9, 136 F.2d 585. 

4. U.S.—N. L. R. B. V. Citizen-News 
Co., C.C.A.9, 134 F.2d 962. 

5. U.S.—N. L. R. B. V. Williamson- 
Dickie Mfg. Co., C.C.A.6, 130 F.2d 
260. 

6. U.S.—N. L. R. B. V. Newark 
Morning Ledger Co., C.C.A.3, 120 
F.2d 262, 137 A.L.R. 849, certiorari 
denied Newark Morning Ledger Co. 
V. N. L. R. B., 62 S.Ct. 363, 86 
L.Ed. 554. 

7. U.S.—N. L. R. B. V. Hopwood Re- 
tinning Co., C.C.A.2, 104 F.2d 302. 

8 . U.S.—J. I. Case Co. v. N. L. R. 
B., 64 S.Ct. 5'76, 331 U.S. 332, 88 
L.Ed. 762—^N. L. R. B. v. Express 
Pub. Co., 61 S.Ct. 693, 312 U.S. 
426, 85 L.Ed. 930—N. L. R. B. V. 
May Dept. Stores Co., C.C.A.8, 154 
F.2d 533, certiorari denied 67 S.Ct. 
72—^N. L. R. B. V. Lipshutz, C.C. 
A.'5, 149 F.2d 141—^Hughes Tool Co. 
V. N. L. R. B., C.C.A.5, 147 F.2d 
69. 

Protection of employees from vlo- 
lence 

An order directing employer to af- 
ford ali its employees reasonable 
protection at ali times from physical 
assaults or threats of physical vio- 
lenoe directed at discouraging mem- 
bership in unions was not fatally de¬ 
fective because of indefiniteness.— 
N. L. R. B. V. General Motors Cor¬ 
poration, C.C.A.7, 116 P.2d 306. 
Refuffal to bargain 
An order determining that employ¬ 
er has refused to bargain in good 
faith and directing it to cease and 
desist from such refusal is not ob- 
jectionable as vague and Indefinite. 
—Singer Mfg. Co. v. N. L. R. B., C. 
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within which tHe board must tnake its order^ and 
complaint may not be made of a delay which is not 
unreasonable,^^ but, where thc delay is tinreasonable, 
circumstances excusing the delay should be shown,^^ 
since, as discussed infra § 28 (125), laches in reach- 
ing a decision may bar enforcement of the order. 

Service of order. The statute requires that the 
board serve the order on the persons affected there- 
by, but a liberal, practical view will be taken as to 
the sufficiency of the compliance with this provi- 

sion.i2 

§ 28(111). - Scope of Order 

a. In general 

b. Restriction to issues and pleadings 

c. Restriction to evidence and findings 


a, In General 

The natlonal labop relatione board may restrain any 
unlawful practioe which it has found the employer to 
have committed, but it may not issue a blanket order 
forbidding any acts in vioiation of the statute uniess 
the board may reasonably conciude from the evidence 
that such an order is necessary. 

The scope of the orders of the National Labor Re- 
lations Board is of importance,^^ since, unlike vio- 
lations of the statute, violations of the board’s or¬ 
ders, when enforced by judicial decree, may be pun- 
ished as contempt, as discussed infra § 28 (142). 

The board has authority to restrain the unlawful 
practice which it has found the employer to have 
committed^^ and other like or related unlawful 
acts,^s but not other unlawful acts which the em- 


C.A.7, 119 F,2d 131, certiorari denied 
61 S.Ct. 1119, 313 U.S. '595, 85 L.Ed. 
1549, rehearing- denied '62 S.Ct. 55, 
314 U.S. 708, 86 L.Ed. 565. 

Union sollcltatlon 
An order directing- department 
store to rescind rule in so far as it 
prohibited union solicitation off the 
selling floor during nonworking 
hours was not so va&ue and unwork- 
able as to be invalid; nor was it in- 
valid because of circumstaiice that 
store had chosen to allow its em- 
ployees to use washrooms and rest- 
rooms open to the public, instead of 
private facilitios,—N. L. R. B. v. 
May Dept. Stores Co., C.C.A.8, 154 P. 
2d 533, certiorari denied 67 S.Ct 72. 
Order held sofflciently certaln 
U.S.—N. L, R. B. V. Stone, C.C.A.7, 
125 P.2d 752, certiorari denied 
Stone V. N. L. R. B., 63 S.Ct 44, 
317 U.S. 649, 87 L.Ed. '522. 

9. U.S.—L. R. B. V. Isthmian S. 
S. Co., C.C.A.2, 126 F.2d 698. 

10 . U.S.—Pirth Carpet Co. v. N. L. 

R. B., 'C.C.A.2, 1129 F.2d 633. 

11. U.S.—N. L. R. B. V. Isthmian S. 

S. Co., C.O.A.2, 126 F.2d 698. 

12, U.S.—^N. L. R. B. V. Suburban 
Lumber Co., C.C.A.3, 121 F.2d 829, 
certiorari denied Suburban Lumber 
Co. V. N". L. R. B., 62 S.Ct 3-64, 
814 U.S. 693, 86 L.Ed.. 5'54. 

13, U.S.—May Ecpt. Stores v. N. 
L. R. B., 66 S.Ct 203, 826 U.S. 376, 
90 L.Ed. 145, rehearing denied 66 
S.Ct 468, 326 U.S. 811, 90 L.Ed. 

495. 

14, U.S.—N. L. R. B. V. May De¬ 
partment Stores, 66 S.'Ct 203, 32'6 
U.S. 376, 90 L.Ed. 145, rehearing 
denied 66 S.Ct 468, 326 U.S. 811, 90 
I^.Ed. 495—Medo Photo .Supply 
Corporation v. N. L. R. B., 64 S. 
Ct 830, 321 U.S,. 678, 88 L.Ed. 1007, 
afhrming National Labor Relations 


Board v. Medo Photo Supply Cor¬ 
poration, 135 P.2d 279—N. L. R. B. 
V. Express Pub. Co., 61 S.Ct. 693, 

312 U.S. 426, 85 L.Ed. 930—N. L. 
R. B. V. Lipshutz, C.C.A.6, 149 F. 
2d 141—Canyon Corporation v. N. 
L. R. B., O.C.A.8, 128 P.2d 953—N. 
L. R. B. V. Chattanooga Balcery, C. 
C.A.6, 127 P.2d 201, certiorari de¬ 
nied Chattanooga Bakery v. N. L. 
R. B., '63 S.Ct 157, 317 U.S. 676, 87 
L.Ed. 543—Rapid Roller Co. v. N. 
L, R. B.. C.C.A.7, 126 F‘2d 452, 
certiorari denied 63 S.Ct. 45, 317 

U. S. 660, 8'7 L.Ed. 523—Burk Bros. 

V. N. L. R. B., C.'C.A.3, 117 P.2d 
686, certiorari denied 61 S.Ct. 1110, 

313 U.S. 688, 86 L.Ed. 1543—N. L. 
R, B. V. Swift & Co., C.C.A.7, 108 
F.2d 988. 

15. U.S.—^N. L. R. B. V. Express 
Pub. Co., 61 S.Ct 693, 312 U.S. 426, 

85 L.Ed. 930—N. L. R. B. v. Lip¬ 
shutz, C.C.A.5, 149 P.2d 141—N. L. 
R. B. V. Walt Disney Productions, 
C.'C.A.9, 146 P.2d 44, certiorari de¬ 
nied 65 S.Ct 1025, 324 U.S. 877, 89 
L.Ed. 1429—^National Labor Rela- 
lions Board v. Brezner Tanning 
Co., C.aA.l, 141 F.2d 62—Canyon 
Corporation v. N. L. R. B., C.C.A.8, 
128 F.2d 953—N. L. R. B. v. Tex- 
0-Kan Plour Mills Co., C.C.A.5, 122 
F.2d 433—^N. L. R. B. v. Continen¬ 
tal 011 Co., C.C.A.10, 121 P.2d 120 
—N. L, R. B. V. Newark Moming 
Ledger Co., C.C.A.3, 120 F.2d 262, 
13'7 A.L.R. 849, certiorari denied 
Newark 'Morning Ledger Co. v. N. 
L. R. B., '62 S.Ct 363, 314 U.S. 693, 

86 L.Ed. 554—N. L. R. B. V. Su¬ 
perior Tanning Co,., C.C.A.7, 117 F. 
2d 881, certiorari denied Superior 
Tanning Co. v. N. L. R. B., 61 S.Ct. 
834, 313 U.S. 6'59, 85 L.Ed. 1520— 
N. L. R. B. V. Swift & Co„ C.C.X. 
7, 108 F.2d 9.88—N. L. R. B. v. Na¬ 
tional Motor Bearing Co., C.C.A.9, 
105 P.2d 662. 

Dl&oretion 

Question whether board on flnding 
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unfair labor practices by employer 
«should restrain employer from com- 
mitting other related unlawful acts 
is a matter for the informed discre- 
tion of the board.—N. L. R. B. v. 
Sun Tent-Luebbert Co., C.C.A.9, 151 
F.2d 483, opinion supplemented 154 
P.2d 108. 

Interference with self-organlzatlon 

(1) Board properly prohibited, 
generally, any interference with the 
right of self-organization and not 
merely the particular kind of inter¬ 
ference covored by flnding against 
employer.—N. L. R. B. v. American 
Oil Co. (Curtis Bay Piant), C.C.A.4, 
114 P.2d 1009. 

(2) A cease and desist order re- 
straining employers organization 
from interfering with labor organi¬ 
zation of employees is not loo broad 
because it restrains similar acts of 
the Corporation with employers oth¬ 
er than ones with whom Corporation 
was found to have committed unfair 
labor practices, where danger of 
commission of such violations in fu¬ 
ture could be antlcipated from 
course of corporation's conduct in 
the past.—N. L. R. B. v. Sun Tent- 
Luebbert Co., C.C.A.9, 151 F.2d 483, 
opinion supplemented 154 F.2d 108. 

Fact tlxat restralnt!! are broader 
than the offetosea is not a valid 
ground for 'objcction.—N. L. R. B. 
V. Ford Motor Co., C.C.A.6, 114 F.2d 
905, certiorari denied Ford Motor Co. 
V. N. L. R. B., 61 S.Ct. 621, 312 U.S. 
689, 86 L.Ed. 1126. 

Protectlon. from vlolence 

An order directing employer to af- 
ford employees reasonable protec- 
tion from physlcal assaults or 
threats of physical violence directed 
at discouraging membership in un- 
ions was not objectionable as being 
too broad.—^N. L. R.’ B. v. General 
Motors Corporation, C.C.A,7, 116 F.2d 
,306. 
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ployer is not shown to have committed or which are 
not related to the proved unlawful conductas 

The test of the proper scope of a cease and de- 
sist order is whether the board might reasonably 
conclude from the evidence that such order is nec- 
essary to prevent the employer from engaging in an 
iinfair labor practice.^'^ Accordingly, the board may 
not issue a blanket order forbidding any acts in vio- 
lation of the statute or any unfair labor practices^^ 
where the record does not disclose persistent at- 


tempts by varying methods to interfere with the 
right of self-organization under circumstances in 
which could be found the threat of continuing and 
varying efforts to attain the same end in the fu- 
ture.19 To justify an order restraining violations 
other than that found, it must appear that they bear 
some resemblance to that which the employer has 
committed, or that the danger of their commission 
in the future is to be anticipated from the course of 
his conduct in the past.^0 


Xe. U.S.—N. L. R. B. V. May De¬ 
partment Stores, 66 S.Ct. 203, 326 
U.S. 376, 90 L.Ed. 145, rehearing 
denied 66 S.Ct. 468, 326 U.S. 811, 
90 L.Ed. 495—N. L. R. B. v. Ex¬ 
press Put). Co., 61 S.Ct. 693, 312 U. 
S. 426, 85 L.Ed. 930—N. L. B. B. v. 
Pederal Engineering Co., C.C.A.6, 
153 P.2d 233, rehearing denied 155 
P.2a 17—N. L. R. B. V. Kinner Mo¬ 
tors, C.C.A.9, 162 P.2d 816, modified 
on other grounds 164 F.2d 1007— 
N. L. R. B. V. Lipshutz, C.C.A.6, 
149 P.2d 141—N. L. R. B. v. Gluek 
Brewing Co., C.C.A.8, 144 P.2d 847 
—N. L. ■ B. B. V. Cleveland-Cliffs 
Iron Co., C.C.A.6, 133 P.2d 295— 
Aluminum Ore Co. v. N. L. R. B., 
C.C.A.7, 131 F.2d 485, 147 A.L.R. 
1—Canyon Corporation v. N. L. R. 
B., C.C.A.8, 128 F.2d 953—N. L. B. 
B. V. Stoiie, C.C.A.7, 125 F.2d 762, 
certiorari denied Stone v. N. L. R. 
B., 63 S.Ct. 44, 317 U.S. 649, 87 L. 
Ed. 622—N. L. B. B. v. Burry Bis- 
cuit Corporation, C.C.A.7, 123 P.2d 
640—N. L. B. B. V. Tex-O-Kan 
Flour Mills Co., C.C.A.6, 122 F.2d 
433—N. L. R. B. v. Pacific Gas 
& Electric Co., C.C.A.8, 118 P.2d 
780—Globe Cotton Mills v. N. L. 
R. B., C.C.A.5, 103 P.2d 91. 

17. U.S.—May Dept. Stores Co. v. 
N. L. R. B., 66 S.Ct. 203, 326 U.S. 
376, 90 L.Ed. 146, rehearing denied 
66 S.Ct. 468, 326, U.S. 811, 90 L.Ed. 
495. 

Analogy to courfc of eqnity 

The board’s power as to the scope 
of its cease and desist orders is 
analogous to the power of an equity 
court as to the scope of an injunc- 
tion order.—May Dept. Stores Co. v. 
W. L. R. B., supra—N. L. R. B. v. 
Express Pub. Co., 61 S.Ct. 693, 312 
U.S. 426,- 86 L.Ed. 930—N. L. R. B. v. 
Pederal Engineering Co., C.C.A.6, 153 
P,2d 233, rehearing denied 156 P.2d 
17. 

Circumstances of case 
The breadth and propriety of an 
order depend on the circumstances of 
the particular case.—^N. L. B. B. v. 
Express Pub. Co., 61 S.Ct' 693, 312. 

U. S. 426, 85 L.Ed. 930—N. L. R. B. 

V. Superior Tanning Co., C.C,A.7, 117 
F.2d 881, certiorari denied Superior 
Tanning Co. V.‘ N. L. R. B., 61 S.Ct 
834, 313 U.S. 669, 85 L.Ed. 1620— 


K. L. R. B. V. Swift & Co., C.C.A.7, 
108 P.2d 988. 

Past conduct 

The scope o'f the order is to be 
measured by th^ character and 
extent of the employer's past con¬ 
duct.—N. L. R. B. V. Baldwin Loco- 
motive Works, C.’C.A.3, 128 P.2d 39. 

18. U.S.—K. L. R. B. V. Express 
Pub. Co., 61 S.Ct 693, 312 U.S. 426, 
86 L.Ed. 930—N. L. R. B. v. Swift 
& Co., C.C.A.3, 162 P.2d 676—N. 
L. R. B. V. Pederal Engineering 
Co., C.C.A.6, 156 F.2d 17—N. L. R. 

B. V. Armour & Co., C.C.A.IO, 164 
P.2d 670, certiorari denied 67 S. 
Ct. 92—K. L. R. B. V. May Dept 
Stores Co., C.C.A.8, 164 P.2d 533, 
certiorari denied 67 S.Ct 72—K*. L. 
R. B. V. American Eolllng Mill Co., 

C. C.A.6, 164 P.2d '57—N. L. R. B. 
V. Van De Kamp's Holland-Dutch 
Bakers, C.C.A.9, 162 P.2d 818, modi¬ 
fied on other grounds 164 F.2d 828 
—General Motors Corp. v. N. L. R. 
B., C.C,A.3, 160 P.2d 201—N. L. R. 

B. V. Cheney Cal. Lumber Co., C. 

C. A.9, 149 P.2d 333, reversed on 
other grounds 66 S.Ct 563, 327 

U. S, 385, 90 L.Ed. 739—N. L. R. | 

B. V, Cowell Portland Cernent Co., 

C. C.A.9, 148 F.2d 237, certiorari de¬ 
nied 66 S.Ct 44, 326 U.S. 735, 90 
L,Ed. 438—N. L. R. B. v. Gluek 
Brewing Co., C.C.A.8, 144 P.2d 847 
—Consolidated Aircraft Corpora¬ 
tion V. N. L. R. B., C.C.A.9, 141 
F.2d 785—N. L. R. B. v. Cleveland- 
Cliffs Iron Co., C,C.A.6. 133 P.2d 
295—N. L. R. B. v. Swift «fe Co., 
C.C.A.8, 129 P.2d 222—N. L. R. B. 

V. Tex-O-Kan Flour Mills Co., C.C. 
A.6, 122 P.2d 433—K L. R. B. v. 
Cities Service Oil Co., C.C.A.2, 122 
P.2d 149—L. R. B. v. Continen¬ 
tal Oil Co., C.C.A.10, 121 P.2d 120 
—N. L. R. B. V. West Texas Utili¬ 
ties Co., C.C.A.5, 119 P.2d 683— 
Singer Mfg. Co. v. N*. L. R. B., C. 
C.A.7, 119 P.2d 131, certiorari de¬ 
nied 61 S.Ct 1119, 313 U.S. 595, 86 
L.Ed. 1549, rehearing denied 62 S. 
Ct 55, 314 U.S. 708, 86 L.Ed. 566. 

19. U.S.—L. R. B. V. Express 
Pub. Co., 61 S.Ct 693, 312 U.S. 
426, 86 L.Ed. 930—N. L. R. B. v. 
Pederal Engineering Qo., ,C.C.A.6, 
155 P.2d 17—N. L. R. B. v. Kln- 

' ner Motors, C.C.A.9, 162 F.2d 816, 
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modified on other grounds 154 F.2d 
1007—General Motors Corp. v. N. 
L. R. B., C.C.A.3, 150 P.2d 201— 

K. L. R. B. V. Newark Morning 
Ledger Co., C.C.A.3, 120 F.2d 262, 
137 A.L.R. 149, certiorari denied 
Newark Morning Ledger Co. v. N. 

L. R. B., 62 S.Ct 363, 314 U.S. 
693, 86 L.Ed. 554. 

20 . U.S.—May Dept. Stores v. N. 
L. R. B., 66 S.Ct. 203, 326 U.S. 376, 
90 L.Ed. 145, rehearing denied 66 
S.Ct 468, 326 U.S. 811, 90 L.Ed. 
495—N. L. R. B. v. Express Pub. 
Co., 61 S.Ct 693, 312 U.S. 426, 85 L. 
Ed. 930—N. L. R. B. v. Swift & Co., 
C.aA.3. 162 F.2d 676—N. L. R. B. 
V. Armour & Co., C.C.A.IO, 164 P. 
2d 570, certiorari denied 67 S.Ct. 
92—Commonwealth Edison Co. v. 
N. L. R. B., C.C.A.7, 135 P.2d 891 
—N. L. R. B. V. Swift & Co., C.C.A. 
8, 129 F.2d 222—N. L. R. B. v. 
Bradley Lumber Co. of Arkansas, 
C.C.A.8, 128 F.2d 768—American 
Smelting & Refining Co. v. N. L. 
R. B., C.C.A.8, 126 P.2d 680—Wil- 
son & Co, V. N. L. R. B., C.C.A.8, 
123 P.2d 411—N. L. R. B. v. Grow- 
er-Shipper Vegetable Ass'n of Cen¬ 
tral California, C.aA.9, 122 F.2d 
368—N. L. R.-B. v. Entwistle Mfg. 
Co., C.C.A.4, 120 F.2d 532—Singer 
Mfg. Co. V. N. L. R. B., C.C.A.7, 119 
F.2d 131, certiorari denied 61 S. 
Ct 1119, 313 U.S. 695, 85 L.Ed. 
1649, rehearing denied 62 S.Ct 
65, 3,14 U.S. 708, 86 L.Ed. 565. 

Blffereoxt p-laats 

(1) Where the employer is found 
to have violated the act at only 
one of his plants, the board*s order 
must be limited to such piant ^and 
may not be directed to ali his plants. 
—N. L. R. B. V. Ford Motor Co., C.C. 
A,5, 119 P.2d 326. 

(2) Where supervisory employees 
of parent corpoi'ation made coercive 
statements, the board was author- 
ized to issue a cease and desist or¬ 
der, but it was not authorized to dis- 
establish a labor organization at the 
piant of a wholly owned subsidiary 
where such organizafion was freely 
formed and operated by the em¬ 
ployees themselves.—N. L. R. B. v. 
Thompson Products, C.C.A.6, 162 P. 
2d 287. 
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In particular cases, a general order has been held 
to be improper where a violation of only one of the 
provisions has been found.^i Thus, a general order 
has been held to be improper where the only unfair 
practice committed is discrimination against union 
employees22 or domination of a labor organization.^s 
Where the employer has refused to bargain, the 
board*s order should go no further than ordering 
him to bargain and enjoining acts interfering with 
the representative^s effort to negotiate and an 
employer^s refusal to bargain, while technically it 
may be a violation of the employees’ right of self- 
organization, does not warrant a general order to 
desist from interference.^^ However, it has been 
held that a general order, in the langiiage of the stat¬ 
ute restraining interference with the employees' 
rights, may issue even where the only unfair labor 


practice is one specifically condemned by other pro¬ 
visions of the statute,2 6 as where the unfair prac- 
tices committed constitute discrimination against un¬ 
ion employees,2'7 or domination or interference with 
a labor organization.28 Where the employer has 
been found guilty of inter fering, intimidating, and 
coercing, by acts which are not specifically con¬ 
demned by the other provisions of the statute, it has 
been held that he may be required not only to cease 
and desist from doing the number of things found, 
but also from all manner of like things.29 

An omnibus order in the statutory language re¬ 
straining the employer from interfering with the 
rights guarantced employees by the statute is prop- 
er where the employer has sought, by various meth- 
ods, to interfere with the right of self-organization 
and it appears that it will continue to do so.^O A 


One type of wortear 
Where the employer’s interference 
was limited to one type of worker, 
the hoard’s order should be similar- 
ly restricted.—N. L. R. B. v. Consoli¬ 
dated Mach. Tool Gorp., C.C.A.2, 163 
F.2d 376. 

21. XJ.S.—American Smelting & Re- 
fining Co. v. N. L. R. B., C.C.A.S, 
126 F.2d 680. 

A flndlng of a slngle isolated act 
did not authorize the hoard to enter 
blanket order restraining employer 
from committing any act in viola¬ 
tion of the statute.—N. L. R. B. v. 
Newark Morning Ledger Co., 120 F. 
2d 262, 137 A.L.R. 849, certiorari de- 
nied Newark Morning Ledger Co. v. 
N. L. R. B., 62 S.Ct. 363, 314 U.S. 
693, 86 L.Ed. 554. 

'Olosed-shop agrcemexLt 

Where jurisdictional dispute exist- 
ed and the only unfair practice of 
employer resulted from closed-shop 
agreement with union which did not 
represent raajority, provision requir- 
ing the employer to cease and desist 
from interfering with, restraining, or 
coercing its employees in any man¬ 
ner was eliminated.—Warehouse- 
men’s Union, Local 117, Internation¬ 
al Brotherhood of Teamsters, Chauf- 
feurs, Stablemon & Helpers of Amer¬ 
ica, AfRliated with American Peder- 
ation of Labor v. N. L, R. B.. 121 F. 
2d §4, '74 App.D.C. 28,* certiorari de- 
nied Warehousemen's Union Local 
117, International Brotherhood of 
Teamsters, Chauffeurs, Stablemen 
and Helpers of America v. N. L. R. 
B., 62 S.Ct. 138, 314 U.S. 674, 86 L. 
Ed. 539. 

22. U.S.—N. L. R. B. v. Newark 
Morning Ledger Co., C.C.A.S, 120 
P.2d 262, 137 A.L.R. 149, certiorari 
denied Newark Morning Ledger 
Co. V. N. L. R. B., 62 S.Ct. 363, 314 
U.S. 693, 86 L.Ed. 554. 

23. U.S.-—Commonwealth Edison Co. 


V. N. L. R. B., C.C.A.7, 135 P.2d 
891—N. L. R. B. V. Burry Biscuit 
Corporation, C.C.A.7, 123 P.2d 540 
—A. E. Staley Mfg. Co. v. N. L. 
R. B., C.C.A.7. 117 P.2d 868—N. 
L. R. B. v. Swift & Co., C.C.A.7. 
108 F.2d 988. 

24. U.S.—N. L. R. B. v. Express 
Pub. Co., 61 S.Ct. 693, 312 U.S. 
426, 86 L.Ed. 930—N. L. R. B. v. 
Grower-Shipper Vegetable Ass'n of 
Central California, C.C.A.9, 122 P. 
2d 368—N. L. R. B. v. Western 
Massachusetts Electric Co., C.C.A. 
1, 120 P.2d 455. 

Where interference with right of 
self-organization is intertwined with 
the refusal to bargain, a general or¬ 
der may be improper without a ciear 
determination by the board of an 
attitude of opposition to the pur- 
poses of the act,—May Dept. Stores 
Co. V. N. L. R. B., 66 S.Ct. 203, 326 
U.S. 376, 90 L.Ed. 145, rehearing de- 
nied 60 S.Ct. 468, 326 U.S. 811, 90 L. 
Ed. 49'5. 

25. U.S.—N. L. R. B. v. Express 

Pub. Co., 61 S.Ct. 693, 312 U.S. 426, 
85 L.Ed. 930—N. L. R. B. v. Swift 
& Co., C.C.A.S, 162 F.2d 575—N. 
L. R. B. ‘v. Van De Kamp’s Hol- 
land-Dutch Bakers, C.C.A.9, 152 P. 
2d 818, modified on other grounds 
154 F.2d 828—N. L. R. B. v. J. I. 
Case Co., C.C.A.7, 134 F.2d 70, 

modifled on other grounds 64 S.Ct. 
'57C, 321 U.S. 332, 88 L.Ed/ 762—N. 
L. R. B. V, Westinghouse Air Brake 
Co., C.C.A.3, 120 P.2d 1004—Mc- 
Quay-Norris Mfg. Co. v. N. L. R. 
B., C.C.A.7, 119 F.2d 1009, certio¬ 
rari denied 61 S.Ct. 843, 313 U.S. 
665, 85 L.Ed. 1624—Globe Cotton 
Mills v. N. L. R. B., C.C.A.S, 103 
F.2d 91. 

Contra N. L. R. B. v. Highland 
Park Mfg. Co., C.C.A,4, 110 F.2d 632. 

20. U.S.—N. L. R. B. V. American 
Laundry Mach. Co., C.C.A.2, 138 F. 
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2d 880—N. L. R. B. v. Kaplan, C. 
C.A.2, 138 P.2d 884, certiorari de- 
.nied Kaplan v. N. L. R. B., 64 S. 
Ct. 787, 321 U.S. 788, 88 L.Ed. 1079 
—N. L. R. B. V. Moench Tanning 
Co., C.C.A.2, 121 P.2d 951—P. W. 
Woolworth Co. v. N. L. R. B., C. 
C.A.2, 121 F.2d 658—N. L. R. B. 
V. Air Associates, Inc., C.C.A.2, 121 
P.2d 586. 

Bule questioned 

The correctness of the text rule 
has been questioned, although, in 
view of its prior decisions thereon, 
the court followed the text rule.— 
N. L. R. B. V. Standard Oil Co., C.C. 
A.2, 138 r.2d 885. 

27. U.S.—N. L. R. B. v. American 
Laundry Mach. Co., C.C./i.2, 138 F. 
2d 889—N. L. R. B. v. Bersted 

Mfg. Co„ C.C.A.6, 128 P.2d 738— 
Wilson & Co. V. N. L. R. B., C.C. 
A. 7, 124 P.2d 845. 

2a U.S.—N. L. R. B. V. Standard 

Oil Co., C.C.A.2,. 138 P.2d 885—N. 
L. R. B. V. Kaplan, C.C.A.2, 138 F. 
2d 884, certiorari denied Kaplan 
V. N. L. R. B., 64 S.Ct. 787, 321 
U.S. 788, 88 L.Ed. 1070. 

29. U.S.—N. L. R. B. v. Sunbeam 

Electric Mfg. Co., C.C.A.7, 133 F. 
2d 866. 

30. U.S.—N. L. R. B. V. Fansteel 

Metallurgical Corporation, 69 S. 
Ct. 490, 306 U.S. 240, 83 L.Ed. .627, 
123 A.L.R. 699—N. L. R. B. v. May 
Dept. Stores Co., C.C.A.8, 164 F.2d 
633, certiorari denied 67 S.Ct. 72 
—N. L. R. B. V. Morris P. Kirk 
& Son, C.C.A.9, 154 F.2d 110—N. L. 
R. B. V. Reoves Rubber Co., C.C.A. 
9, 163 F.2d 340—N. L. R. B. v. 
Bradley Lumber Co. of Arkansas, 
C.C.A.8, 128 F.2d 768—F. W. Wool¬ 
worth Co. V. N. L. R. B., C.C.A.2, 
121 F.2d 658—N. L. R. B. v. Reyn¬ 
olds Wire Co., C.C.A.7, 121 F.2d 
627. 
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general order has been held proper where the em- 
ployer refused to bargain, discriminated against un¬ 
iori employees, and committed other acts of inter- 
ference with the employees' right of self-organiza- 
tion;3i where the employer interfered with or dom- 
inated an employee organization, discriminated 
against union members, and committed other acts of 
interference,32 although as to this there is also au- 
thority to the contrary;33 where the employer dis¬ 
criminated against union employees and committed 
other acts of interference,34 although, as to this like- 
wise, there is authority to the contrary ;35 and where 
the employer interfered with and dominated an em¬ 
ployee organization and committed other acts of in- 
terference with the employees’ rights.36 

b. Restriction to Issues and Pleadings 

The order of the National Labor Relatlons Board 
shouid be limited to the issues presented and shouid 
be In conformity with the pleadings. 

The order of the National Labor Relations Board 
shouid be limited to the disposition of the issues ac- 


tually presented.37 The board’s order shouid also 
be in conformity with the pleadings,t>t:t this rule 
is not to be applied technically, and the board may 
issue an order as to a matter clearly in issue be- 
tween the parties, although it is technically outside 
the pleadings.39 The board may deal adequately 
with unfair labor practices which are related to those 
alleged and which grow out of them while the pro- 
ceeding is pending;40 and the board may act with 
respect to an unfair labor practice occurring after 
the filing of the complaint where it is similar to 
charges made.41 The order may be directed at a 
refusal to bargain which occurs subsequent to the 
verification of the charge.'^^ 

c. Restriction to Evidence and Findings 

The order must be based on the evidence and be 
In conformity with, and supported by, the findings. 

The orders of the National Labor Relations Board 
must be based on the evidence^^ and must be in 
conformity with, and sustained by, the findings of 
fact,44 and, where a finding is not supported by the 


31. U.S.—N. L. R. B. V. Reed & 
Prince Mfg. Co., C.C.A.l, 118 F.2d 
874, certiorari denied Reed & 
Prince Mfgr. Co. v. N. L. R. B., 61 
S.Ct. 1119, 313 U.S. 695, 85 L.Ed. 
1549. 

32. U.S.—N. L. R. B. v. Faultless 
Caster Corporation, C.C.A.7, 135 F. 
2d 659—Republic Steel Corporation 
V. N. L. R. B., C.C.A.3, 107 F.2d 
472, certiorari denied 60 S.Ct 806, 
309 U.S. 684, 84 L.Ed. 1027, vacated 
on other grounds 60 S.Ct. 1072, 310 
U.S. 655, 84 L.Ed. 1419, certiorari 
denied Central Council of Steel 
Plants, Northern District, Repub¬ 
lic Steel Corporation v. N. L. R. B., 
60 S.Ct 808, 309 U.S. 684, 84 L.Ed. 
1028, and supplemented, C.C.A., Re¬ 
public Steel Corporation v. N. L. 
R. B., 114 P.2d 820, modified on 
other rrounds 61 S.Ct 77, 311 U.S. 
7, 85 L.Ed. 6—N. L. R. B. v. Na¬ 
tional Motor Bearing Co., C.C.A.9, 
105 F.2d 662. 

33. U.S.—Wilson & Co. v. N. L. R. 

• B., C.C.A.8, 123 F.2d 411. 

34. U.S.—^N. L. R. B. v. Revlon 
Products Corporation, C.C.A.2, 144 
F.2d 88—N. L. R. B. v. Van Deu- 
sen, C.C.A.2, 138 F.2a 893—N. L. 

R. B. V. Algoma Net Co., C.C.A.7, 
124 P.2d 730, certiorari denied Al- 
goma Net Co. v. N. L, R. B., 62 

S. Ct 1311, 316 U.S. 706, 86 L.Ed. 
1773—]Sr. L. R. B. V. Air Associ¬ 
ates, C.C.A.2, 121 F.2d 686— N. L. 
R. B. V. Entwistle Mfg. Co., C.C.A. 
4, 120 P.2d 632. 

Text rule guestloued but foUowed 
U.S.—N. L. R. B. V. Federbush Co., 
C.C.A.2, 121 F.2d 954, 


35. U.S.—Wilson & Co. v. N. L. R. 

B. , C.C.A.8, 123 F.2d 411. 

D.C.—Press Co. v, N. L. R. B., 118 
P.2d 937, 73 App.B.C. 103, certio¬ 
rari denied 61 S.Ct 1118, 313 U.S. 
596, 85 L.Ed. 1648. 

36. U.S.—N. L. R. B. v. Swift & Co., 

C. C.A.8, 116 P.2d 143. 

D.C.—Bethlehem Steel Co. v. N. L. 
R. B., 120 P.2d 641, 74 App.D.C. 52. 

37. U.S.—Singer Mfg. Co. v. N. L. 
R. B., C.C.A.7, 119 P.2d 131, certio¬ 
rari denied 61 S.Ct 1119, 313 U.S. 
695, 85 L.Ed. 1549, rehearing denied 
62 S.Ct 55, 314 U.S. 708, 86 L.Ed. 
565. 

Blsmlssed charge 

The board may not issue an af¬ 
firmative order with respect to a 
charge which has been dismissed.— 
N. L. R. B. V. West Kentucky Coal 
Co., C.C.A.6, 116 F.2d 816. 

38. U.S.—Humble Oil & Refining Co. 
V. N. L. R. B., C.C.A.6, 113 F.2d 85. 

39. U.S.—N. L. R. B. v. Piqua Mu- 
nising Wood Products Co., C.C.A.6, 
109 F.2d 652. 

Impllcit Issue 

The order may cover an issue that 
is implicit in the proceeding, even 
though the issue is not explicitly set 
up in the pleading.—^N. L. R. B. v. 
T. W. Phillips Gas & Oil Co., C.C.A.3, 
141 P.2d 304. 

40. U.S.—National Licorice Co. v. 
N. L. R. B,, 60 S.Ct 569, 309 U.S. 
350, 84 L.Ed. 799. 

41. U.S.-^Stewart Die Casting Cor¬ 
poration V. N. L. R. B., C.C.A.7, 114 
P.2d 849, certiorari denied 61 S. 
Ct 449, 312 U.S. 680. 85 L.Ed. 

1 1119. 


4(2. U.S.—N. L. R. B. v. Piqua Mu- 

nising Wood Products Co., C.C.A. 
6, 109 P.2d 652. 

43. U.S.—N. L. R. B. v. Aluminum 

Products Co., aC.A.7, 120 P.2d 667 
—^N. L. R. B, V. Goshen Rubber & 
Manufacturing Co., C.C.A.7, 110 

P.2d 432. 

Weight and sufficiency of evidence 
see supra §§ 28 C95)-28 (101). 

44. U.S.—N. L. R. B. v. McGough 

Bakeries Corp., C.C.A.5, 153 F.2d 
420—N. L. R. B. V. Ford Motor 

Co., C.G.A.6, 119 P.2d 326—Humble 
Oil & Refining Co. v. N. L. R. B., 
C.C.A.5, 113 P.2d 85. 

Findings of fact see supra § 28 

(108). 

Order held supi>ort&d by flndiugs 
U.S.—^Wallace Corporation v. N. L. 

R. B., 65 S.Ct 238, 323 U.S. 248, 
89 L.Ed. 216, rehearing denied 65 

S. Ct 682, 324 U.S. 886, 89 L.Ed, 
1435—Richwood Clothespin & Dish 
Workers' Union, v. N. L. R. B., 65 

5. Ct 238. 323 U.S. 248, 89 L.Ed. 216 
—Hamllton v. N. L. R. B., C.C.A. 

6, 160 F.2d 465—N. L. R. B. v. Sun 
Tent-Luebbert Co., C.C.A.9, 164 F. 
2d 108—N. L. R. B. v. Cowell Port- 
land Cernent Co., C.C.A.9, 148 F.2d 
237, certiorari denied 66 S.Ct. 44, 
326 U.S. 735, 90 L.Ed. 438—Idaho 
Potato Growers v. N. L. R. B., C. 
C.A.9, 144 P.2d 295, certiorari de¬ 
nied 66 S.Ct 122, 323 U.S. 769, 
89 L.Ed. 616—N. L. R. B. v. Stehli 
& Co., C.C.A.3, 125 P.2d 706—N. 
L. R. B. V. Jahn & Olli er Bngrav- 
ing Co., C.C.A.7, 123 P.2d 689—N. 
L. R. B. V. Brashear Freight Lines, 
C.C.A.8, 119 F.2d 379—American 
Enka Corporation v. N. L. R. B., C. 
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evidence, an order based on such finding is inval- 
id.‘^5 The board’s order must be directed at an un- 
lawful act as to which a finding has been made;^® 
an order to cease and desist from unfair labor prac- 
tices must be based on findings that the employer has 
performed improper acts^*^ and that such acts con¬ 
stitute unfair labor practices.^^S Thus, an order to 
bargain may not be made in the absence of a find¬ 
ing that the employer has refused to bargain.^^Q The 
board^s order is valid where the findings on which 
it is based, rather than all of the findings, are val¬ 
id where findings sufficient to support the order 
are valid, the other findings need not be considered.^i 
Although some of the findings on which the order 
is based are invalid, the order may be valid where it 
is sufficiently supported by other findings.52 

§ 28(112). - Effect of Prior Determina- 

tion 

It has been held that the doctrine of res Judicata 
or estoppei may not be invoked to bar the National 
Labor Relations Board from ordering the cessation of 
unfair labor practices. 

It has been held that the doctrine of res judicata 
or estoppei may not be invoked to bar the National 
Labor Relations Board from taking action to stop 


the commission of unfair labor practices in viola- 
tion of the statute.^^ Thus, while good practice re¬ 
quires the consolidation of all current charges 
against an employer, the board is not precluded from 
acting with respect to certain charges because they 
could or should have been adjudicated in prior pro- 
ceedings.®^ The power of the board in relieving 
against unfair labor practices is not limited by agree- 
ments between employer and employees made with 
the board’s approval nor is it limited by admin¬ 
istrative orders which the board has entered.^® A 
refusal to file a complaint against an employer be¬ 
cause of the board^s view that it did not have juris- 
diction over him does not preclude the board from 
thereafter taking action on a new charge and a dif¬ 
ferent state of facts.57 

§ 28(113). - Order Moot or Unnecessary 

The fact that an employer has ceased his unfair 
labor practices does not necessarily bar the National 
Labor Relations Board from ordering him to cease and 
desist from such practices. 

An order of the National Labor Relations Board, 
if lawful when made, does not become moot by be- 
ing obeyed or because changing conditions have re- 
duced the need for it.^s The fact that the employer 


C.A.4, 119 F.2d 60—N. L. R. B. v. 
Tale & Towne Mfff. Co., C.C.A.4, 
114 P.2d 376—Bussmann Mfff. Co. 
V. N. L. R. B., C.C.A.8, 111 r.2d 783 
—K. L. R. B. V. National Motor 
Bearing Co.. C.C.A.9, 105 F.2d 652 
—N. L. R. B. V. Biles Coleman 
Lumber Co., C.C.A.9, 98 F.2d 18. 
Order held aiot supported by fludiug-s 
U.S.—Hazel-Atlas Glass Co. v. N. L. 
R. B., C.C.A.4, 127 F.2d 109—Hum- 
ble Oil & Refining* Co. v. N. L. R. 
B., C.C.A.5, 113 F.2d 85—N. L. R. 
B. V. A. S. Abell Co., C.C.A.4, 97 
F.2a 951. 

45. TJ.S.—Reliance Mfg. Co. v. N. 

L. R. B., C.O.A.7, 125 F.2d 311. 
40. U.S.—N. L. R. B. V. West Ken- 
tucky Coal Co.. C.C.A.6, 116 F.2d 
816. 

47. U.S.—N. Xj. R. B. V. National 
Motor Bearing Co., C.C.A.9, 105 F. 
2d 652. 

48. U.S.—N. L. R. B. v. National 
Motor Bearing Co., C.C.A.9, 105 F. 
2d 662. 

49. U.S.—N. L. R. B. v. West Ken- 
tucky Coal Co., C.C.A.6, 116 F.2d 
816. 

A clxauge iu uame aoxd afflUatiou 
of uniou with which enaployer re¬ 
fused to bargain did not afCect valid- 
ity of order requirlng employer to 
bargain collectively with union des¬ 
ignat ed by its new name.—Continen¬ 
tal Oil Co. V. N. L. R. B., C.C.A.IO, 
113 F.2d 4J8, case remanded on other 


grounds 61 S.Ct. 861, 313 U.S. 212, 
85 L.Ed. 1292. 

50. U.S.—N. L. R. B. V. M. A. Han- 
na Co., C.C.A.6, 125 P.2d 786—N. L. 
R. B. V. Yale & Towne Mfg. Co., 
C,C.A,2, 114 F.2d 376. 

51. U.S.—N. L. R. ,B. V. Yale & 
Towne Mfg. Co., supra. 

52. U.S.—N. L. B. B. v. M. A. Han- 
na Co., C.C.A.6, 125 F.2d 786. 

53. U.S.—^N. L. R. B. v. Thompson 
Products, C.C.A.6, 130 F.2d 3C3. 

Order for holdlng of electiou 
The board, by ordering an election 
in the course of an unfair practices 
proceeding, does not preclude itself 
from proceeding further with respect 
to the charges.—^Warehousemen’s 
Union, Local 117, International 
Brotherhood of Teamsters, Chauf- 
fours, Stablemen &*Helpors of Amer¬ 
ica, Affiliated with American-^Feder- 
ation of Labor v. N. L. R. B., 121 F. 
2d 84, 74 App.D.C. 28, certiorari de- 
nied Warehousemen's Union Local 
117, International Brotherhood of 
Teamsters, Chauffeurs, Stablemen 
and Helpers of America v. N. L. R. 
B., 62 S.Ct, 138, 314 U.S. 674, 86 L.Ed. 
539 —L. R. B. V. McKesson & Rob- 
bins, 121 F.2d 84, 74 App.D.C. 28, 
certiorari denied McKesson & Rob- 
bins V. N. L. R. B., 62 S.Ct. 138, 314 
U.S. 674, 86 L.Ed. 539. 

54. U.S.—^N. L. R. B. v. Thompson 
Products, C.C.A.6, 130 F.2d 363. 

55. U.S.—^Wallace Corporation v. N. 
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L. R. B., C.C.A.4, 141 P.2d 87. 
affirmed 65 S.Ct. 238, 323 U.S. 248, 
89 L.Ed. 216, rehearing denied 65 
S.Ct. 682, 324 U.S. 885, 89 L.Ed. 
1435. 

Guldes 

Such settlements and administra¬ 
tive orders are guides for the exer- 
cise of the board’s discretion, and 
are not limitations on its power.— 
Wallace Corporation v. N. L. R. B., 
supra. 

Prior couduct 

Where a pending unfair labor prac¬ 
tices proceeding is scttled by agree- 
ment between the employer, the Un¬ 
ion, and the board, the board may 
consider the omployer's conduct be- 
fore that agreement in determining 
a subsequent charge of unfair labor 
practices.—N. L. R. B. v. Hawk & 
Buck Co., C.C.A.5, 120 F.2d 903. 

56. U.S.—Wallace Corporation v. N. 
L. R. B., C.C.A.4, 141 F.2d 87, af- 
firmed 65 S.Ct. 238, 323 U.S. 248, 
89 L.Ed. 216, rehearing denied 65 
S.Ct. 682, 324 U.S. 885, 89 L.Ed. 
1435. 

57. U.S.—^N. L. R. B. v. Baltimore 
Transit Co., C.C.A.4, 3 40 F.2d 51, 
certiorari denied Baltimore Trans¬ 
it Co. V. N. L. R. B., 64 S.Ct. 848, 
321 U.S. 796, 88 L.Ed. 1084. 

58. ’ U.S.—Indianapolis Power & 

Light Co. V. N. L. R. B., C.C.A.7, 
122 F.2d 757, certiorari denied 62 
S.Ct. 633, 315 U.S. 804, 86 L.Ed. 
1204. 
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has ceased his unfair labor practices does not nec- 
essarily preclude the board from ordering him to 
cease and desist from such practices,59 particularly 
when the practices are not stopped until charges are 
filed;®^ but, where such is the case, the order should 
recognize the fact that the employer has previously 
voluntarily terminated such practices,®^ and it has 
been held that the board’s order should not be direct- 
ed at an unfair labor practice which has long ceased 
and as to which there is no prospect of a recur- 
rence.52 The board has been held not to be preclud- 
ed from entering an order against an employer who 
has discontinued business, where he retains owner- 
ship of the property and is in a position to reengage 
in business.53 Where an order covering the matter 
has already been issued in another proceeding, it 
should not be repeated in the order in the current 
proceeding.5^ 

§ 28(114). - Against Whom Order May 

Run 

The orders of the National Labor Relatlons Board 
may run against the employer's successors and assigns 
as well as against the employer who vlolated the stat¬ 
ute. 


The orders of the National Labor Relations Board 
may properly run against the employer’s successors 
and assigns as well as against the employer who vio- 
lated the statute.®^ The inclusion of the term “suc¬ 
cessors and assigns’’ in the order does not, however, 
enlarge the effect of the order as to such persons be- 
yond the limits fixed by the Federal Rules of Civil 
Procedure as to the persons bound by a restraining 
order or an order granting an injunction,®^ and it 
has been held that the inclusion of the phrase “suc¬ 
cessors and assigns” in the order does not impose 
any liability which would not exist if the phrase was 
not included.57 It has been held that the order 
should not include the phrase “successors and as¬ 
signs,” since such phrase is unnecessary.58 

An order against the receiver of a company may 
provide that it shall run against the company in the 
event the receivership is discharged.59 The board’s 
cease and desist order may run not only against the 
employer, but against another where such other is 
so interrelated with the employer that the order 
must run against both, if the rights of the employees 
are to be effectively protected.70 The order may 
properly run against persons who participated with 


Oliaiigfe of attitude by employer 
An order which. wa<s valid when 
made continued to be the board’s 
authentic exercise of Its discretion 
regardless of change of attitude on 
part of employer in its labor policy. 
—N. L. R. B. V. McLain Fire Brick 
Co., C.C.A.3, 128 F.2d 393. 

One speoiflc instaxice of an unfair 
labor practice has been held to be 
sufficient to warrant a cease and de¬ 
sist order.—N. L. R. B. v. Ford Mo¬ 
tor Co., C.C.A.6, 114 F.2d 905, cer¬ 
tiorari denied Ford Motor Co. v. N. 
L. R. B., 61 S.Ct. 621, 312 TJ.S. 689, 
85 L.Ed. 1126. 

69 . U.S.—N. L. R. B. v. Burke Mach. 
Tool Co., C.C.A.6, 133 F.2d 618— 
N. L. R. B. V. Ford Motor Co., C. 
C.A.5, 119 F.2d 326—Pueblo Gas & 
Fuel Co. V. N. L. R. B., C.C.A.IO, 
118 F.2d 304—A. E. Staley Mfg. 
Co. V. N. L. R. B., C.C.A.7, 117 F. 
2d 868—N. L. R. B. v. Gerling Fur- 
niture Mfg. Co., C.C.A.7, 103 F.2d 
663. 

©0. U.S.—N. L. R. B. V. Illinois 
Tool Works, C.C.A.7, 119 F.2d 356. 

©1. U.S.—N. L. R. B. V. Burke 
Mach. Tool Co., O.C.A.6, 133 F.2d 
618. 

e2. U.s.—N. L. R. B. V. Thompson 
Products, C.C.A.6, 130 P.2d 363— 
N. L. R. B. V. Youngstown Mines 
Corporation, C.C.A.8, 123 F.2d 178 
—K L. R. B. V. Illinois Tool 
Works, C.C.A.7, 119 F.2d 856. 

63. U.S.—N. L. R. B. ,v, Clevelaud,- 


Oliffs Iron Co., C.C.A.6, 133 F.2d 
295. 

04, U.S,—Reliance Mfg. Co. v. N. 
L. R. B., C.C.A.7, 125 F.2d 311. 

€6. U.S.—Regal Knitwear Co. v. N. 
L. R. B., 65 S.Ct. 478, 324 U.S. 9, 
89 L.Ed. 661—N. L. R. B. v. Lan- 
dis Tool Co., C.C.A.3, 146 F.2d 152 
—N. Li. R. B. V. Gluek Brewing Co., 
C.C.A.3, 144 F.2d 847—N. L. R. B. 
V. Brezner Tanning Co., C.C.A.l, 
141 P.2d 62—N. L. R, B. v. Weir- 
ton Steel Co., C.C.A.3, 13'5 F.2d 494 
— Li. R. B. V. Jac. Feinberg 
Hosiery Mill, Inc., C.C.A.4, 134 F. 
2d 620—N. L. R. B. v. Blackstone 
Mfg. Co., C.C.A.2, 123 F.2d 633. 
D.C.—Bethlehem Steel Co. v. N. U. 

R. B., 120 P.2d 641, 74 App.D.C. 62. 
Successor made party 

The board’s order may run against 
a successor Corporation which was 
made party to the proceeding and 
participated in the hearings.—Union 
Drawn Steel Co. v. N*. L. R. B., C.C.A. 
3, 109 F.2d 687. 

Successors and assigns may be Ixl- 
strumeutalities through which the 
employer seeks to evade the order or 
may ^jcome within the descripti on of 
persons in active concert or partici- 
pation with the employer in the vio- 
lation of the order.—Regal Knitwear 
Co. V. N. L. R. B., 65 S.Ct. 478, 324 
U.S. 9, 89 L.Ed. 661. 

©S. U.S.—Regal Knitwear Co. v. N. 
L. R. B., 65 S.Ct, 478, 324 U.S. 
9, 89 L.Ed. 661. 
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67. U.S.—N. L. R. B. v. Blackstone 
Mfg. Co., C.C.A., 123 F.2d 633. 

68. U.S.—Polish Nat. Alliance of U. 
S. V. N. L. R. B., C.C.A.7, 136 P.2d 
175, affirmed 64 S.Ct. 1196, 322 U.S. 
643, 88 L.Ed. 1609—Commonwealth 
Edison Co. v. N. L. R. B., C.C.A.7, 
136 F.2d 891—N. L. R. B. v. Fault- 
less Caster Corporation, C.C.A.7, 
135 P.2d 659—Butler Bros. v. N. 
L. R. B., C.C.A.7, 134 F.2d 981, 
certiorari denied 64 S.Ct. 203, 320 
U.S. 789, '88 L.Ed. 475 and Was- 
lefC V. N. L. R. B., 64 S.Ct. 204, 320 

U. S. 789, 88 L.Ed. 476—N. L. R. B. 

V. National Mineral Co., C.C.A.?, 

134 P.2d 424, certiorari denied Na¬ 
tional Mineral Co. v. N. L. R. B., 
64 S.Ct. 58, 320 U.S. 753, 88 L.Ed. 
448—^N. L. R. B. v. Sunbeam Elec¬ 
tric Mfg. Co., C.C.A.7, 133 F.2d 866. 
—N. L. R. B. V. Cleveland-Cliffs 
Iron Co., C.C.A.6, 133 P.2d 295— 
N. L. R. B. V. Stone, C.C.A.7, 125 F. 
2d 752, certiorari denied Stone v. 
N. L. R. B., 63 S.Ct. 44, 317 U.S. 
649, 87 L.Ed. 522—N. L. R. B. v. 
Bachelder, C.C.A.7, 125 F.2d 387, 

certiorari denied Bachelder v. N. 
L. R. B., 62'S.Ct. 90, 314 U.S. 647, 
86 L.Ed. 519. 

69. U.S.—N. L. R. B. v. Bachelder, 
C.C.A.7, 125 P.2d 387, certiorari 
denied Bachelder v. N. L. R. B., 

‘ 62 S.Ct. 90, 314 U.S. 647, 86 L.Ed. 
519. 

70. U.S.—N. L. R. B. V. Federal En- 
gineering Co., C.C.A.6, 153 F.2d 233, 
rehearing denied 155 F.2d 17. 
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the employer in his violations of the statute, al- 
though such persons are not employers of the em- 
ployees affected.'^! 

§ 28(115). - Construction of Orders 

In construing orders of the National Labor Rela¬ 
tione Board, the determinative factor is the intentfon 
of the board as gathered from ali parts of the order. 

Orders of the National Labor Relations Board 
are to be construed like any other written instru- 
ment;'^2 the determinative factor is the intention of 
the board as gathered from ali the parts of the or¬ 
der. "^3 xhe order is to be construed as of the time 
it was made.*^^ 

§ 28(116). - Operation and Effect 

An order of the National Labor Relations Board Is 
operative untii reversed or suspended. 

An order of the National Labor Relations Board is 
operative untii reversed or suspended,'^® and it is 
presumed to have continuing effect untii altered by 
the board.'^® Such an order, however, is not sclf- 
executing,'^'^ and is not final or conclusive in the 
same sense as a judgment or decree of a court,'^® 
or in the sense that it may not be changed in the fu¬ 
ture,79 and it is not conclusive as to matters not ex- 
pressly decided.^® It has been held that a finding 
by the National Labor Relations Board that an em¬ 


ployer failed to bargain in good faith is not binding 
in proceedings under a state unemployment compen- 
sation statute. 3^ 

The board has the power to set aside its order 
and findings and to conduct such further procedure 
as it deems appropriate,®^ and it may amend its or¬ 
der and findings on appropriate notice and hearing 
to the parties affected.33 An order directing an 
employer to withdraw recognition from a labor or- 
ganization will not prevent the employer from rec- 
ognizing the organization, if it should be freely 
chosen by the employees as their bargaining rep- 

resentative.S4 

An order of the board is not to be evaded by in- 
directions or formal observances which in fact defy 
it,3S and an employer may not avoid compliance 
with the board’s orders by means of subterfuge.^® 

The entry of an order on consent and stipulation 
does not detract from its force.87 

§ 28(117). - Posting of Notice of Order 

The National Labor Relations Board may require 
the employer to post notices advising its employees of 
the board's order and that the employer will comply 
therewith. 

The National Labor Relations Board may direct 
an employer against which it has entered an order to 
post notices advising its employees of the order®® 


71. U.S.—N*. L. R. B. V. Morris P. 
Kirk & Son, C.C.A.9, 151 F.2d 490, 
oplnion supplemented 154 P.2d 110. 

72. U.S.—N. L. R. B. v. Hudson Mo¬ 
tor Car Co., C.aA.6, 136 F.2<a 386. 

D.C.—Bethlehem Steel Co. v. N. L. R. 

B., 120 F.2d 641, 74 App.D.C. 52. 

73. U.S.—N*. L. R. B. v. Fitzpatrick 
& Welier, C.C.A.2, 138 F.2d 697— 
N. L. R. B. V. Hudson Motor Car 
Co., C.C.A.6, 136 F.2d 385. 

74. D.C.—Commercial Telegraphers’ 
Union, A. F. L., v. Western Un¬ 
ion Telograph Co., D.C., 63 F.Supp. 
90. 

75. Tenn.—Manning v. Feidelson, 
136 S,W.2d 610, 175 Tenn. 676. 

76. D.C.—Commercial Telegraphers' 
Union, A.F.L. v. Western Union 
Telegraph Co., D.C., 63 F.Supp. 90. 

77. U.S.—ULah Copper Co. v. N. L. 
R. B., C.C.A.10, 136 F.2d 485. 

Tenn.—Manning v. Feidelson, 136 S. 
W.2d 610, 175 Tenn. 576. 

78. Tenn.—Manning v. Feidelson, 
supra. 

79. Tenn,—Manning v. Feidelson, 
supra. 

80. Tenn.—Manning v, Feidelson, 
su<pra. 

81. Utah.—Members of Iron Work- 
ers' Union of Provo v. Industrlal 


Commission, 139 P.2d 208, 104 

Utah 242. 

8®. U.S.—Inland Steel Co. v. N. L. 

R. B., C.C.A.7, 105 P.2d 246. 

83. U.S.—N. L. R, B. v. Swift & Co., 

C.aA.S, 116 F,2d 143. 

84. U.S.—Swift & Co. V. N. L. R. B., 
C.C.A.10, 106 P.2d 87. 

85. U.S.—N. L. R. B. v. Express 

Pub. Co., 61 S.Ct. 693, 312 U.S. 426, 
86 L.Ed. 930. 

88. U.S.—N. L. R. B. v. Skinner & 
Kennedy Stationery Co., C.C.A.8, 
113 P.2d 667. 

87. U.S.—Pittsburgh Piate Glass 

Co. V. N. L. R. B., 61 S.Ct. 90S, 
313 U.S. 146, 85 L.Ed. 1251, re- 
hearing denied 61 S.Ct. 1093, 313 
U.S. 599, 85 L.Ed. 1651. 

08. U.S.—Kf. L. R. B. V. Express 

Pub. Co., 61 S.Ct. 693, 312 U.S. 
426, 85 L.Ed. 930—N. L. R. B. v. 
Sunbeam Electric Mfg. Co., C.C.A. 
7, 133 P.2d 866—N. L. R. B, v. 
Bersted Mfg. Co., C.C.A.6, 128 F.2d 
738—Wilson & Co. v. N. L. R. B., 
C.C.A.7, 126 F,2d 114, certiorari de¬ 
nied 62 S.Ct. 1292, 316 U.S. 699, 86 
L.Ed. 1768— 3Sr. L. R. B. v. Reed & 
Prince Mfg. Co., C.C.A.1, 118 F.2d 
874, certiorari denied Reed & 
Prince Mfg. Co. v. N. L. R. B., 61 

S. Ct. 1119, 313 U.S. 095, 86 L.Ed. 
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1549—H. J. Heinz Co. v. K. L. R. 
B., C.C.A.6, 110 F.2d 843, affirmed 
61 S.Ct. 320, 311 U.S. 614, 85 L.Ed. 
309—N. L. R. B. V. Griswold Mfg. 
Co., C.C.A.3, 106 F.2d 713—N. L. R. 
B. -v. Eagle Mfg. Co., O.C.A.4, 99 
P.2d 930—N*. L. R. J3. v. A. S. 
Abell Co., C.C.A.4, 97 F.2d 951. 

D.C.—N. L. R. B. V. Arcade-Sunshine 
Co., 118 F.2d 40, 73 App.D.C. 128, 

. certiorari denied Arcade-Sunshino 
Co. V. N. L. R. B., 61 S.Ct. 942, 313 
U.S. 567, 85 L.Ed. 1626. 

Should bo requlred In all cases 
The board should require posting 
of notices of board’s decision by 
employer in all cases so that em¬ 
ployees may have full and accurate 
Information of decisions of the board. 
—Mooresville Cotton Mills v. N. L. 
R. B., C.C.A.4, 97 F.2d 960. 

Mailed notice 

An order requiring respondent to 
mail to employees a notice that em¬ 
ployer would not engage in the con¬ 
duct from which it was ordered to 
cease and dosist would not be dis- 
turbed.— N. L. R. B. v. American 
Laundry Machinery Co., C.C.A.2, 162 
P.2d 400. 

Order partly cbeyed 
Order requiring posting and main- 
taining of notices of cease and desist 
order was justlfled, even though it 
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and that it will comply with the order.89 Thus an 
employer may be required to post notices of the with- 
drawal of recognition from a company-dominated 
Union, 90 that it will cease dominating such union,9i 
of the disestablishment of such union,92 or that spec- 
ified contracts violate the statute and will not be en- 

forced.99 

The addition to the required notice of other mat- 
ter which has the effect of altering the total im- 
pression to be conveyed by the notice may render it 
insufficient.94 It has been held that the employer 
may be required to post the notices at all of its plac¬ 
es of business, including those in which no violation 
of the act has been committed,95 but it has also been 
held that, where the proceeding involves only a par- 


§ 28(117) 

ticular piant, the required posting of notices should 
be limited to that plant.90 

While an order that the notice shall state that the 
employer will cease and desist from specified prac- 
tices is valid,97 it has been pointed out that a notice 
in such form may imply a confession of guilt, and 
that the required notice should state, instead, that 
the employer will not engage in the activity from 
which it is ordered to cease and desist,^^ or that the 
order has been approved by the court and is binding 

on the employer.99 

Where there is any danger of misinterpretation, 
the required notice should make it ciear that the em- 
ployees have complete freedom of organization.^ 
The notice that an employer-dominated union has 
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appeared that the order had already 
been partly obeyed.—Newport News 
Shipbuilding & Dry Dock Co. v. N. 
L. R. B., C.C.A.4, 101 F.2d 841, re- 
versed on other grounds N. L. R. B. 
V. Newport News ShJpbuilding & Dry 
Dock Co., 60 S.Ct 203, 308 U.S. 241, 
84 L.Ed. 219. 

89. U.S.—N. L. R. B. v, Express 
Pub. Co., 61 S.Ct. 693, 312 U.S. 
426, 85 L.Ed. 930—Union Drawn 
Steel Co. V. N. L. R. B., C.C.A.S, 
109 F.2d 587. 

D.C. — ^N. L. R. B. V. Arcade-Sunshine 
Co., 118 F.2d 49, 73 App.D.C. 128, 
certiorari denied Arcade-Sunshine 
Co. V. N. L. R. B., 61 ^.Ct. 942, 313 
U.S. 567, 85 L.Ed. 1526. 

90. U.S.—N. L. R. B. V. Pennsyl- 
vania Greyhound Lines, 58 S.Ct. 
571, 303 U.S. 261, 82 L.Ed. 831, 
115 A.L.R. 307—A. E. Haley Mfg. 
Co. V. N. L. R. B., C.C.A.7, 117 F. 
2d 868. 

91. U.S.—N. L. R. B. V, Falk Cor¬ 
poration, 60 S.Ct. 307, 308 U.S. 453, 
84 L.Ed. 396. 

92. U.S.—N. L. R. B. V. Falk Cor-' 
poration, supra—^N. L. R. B. v. 
Brown Paper Mill Qo., C.C.A.5, 108 
P.2d 867, certiorari denied Brown 
Paper Mill Co. v. N. L. R. B., 60 
S.Ct. 1104, 310 U.S. 651, 84 L.Ed. 
1416. 

93. U.S.—N. L. R. B. V. Jahn & 
Ollier Engraving Co., C.C.A.7, 123 
P.2d 689—N. L. R. B. v. Superior 
Tanning Co., C.C.A.7, 117 P.2d 881, 
certiorari denied Superior Tanning 
Co. V. N. L. R. B., 61 S.Ct. 834, 313 
U.S. 559, 85 L.Ed. 1520. 

94 . xJ.S.—N. L. R. B. v. Trojan 
Powder 'Co., C.C.A.S, 136 P.2d 337, 
certiorari denied Trojan Powder 
Co. V. N. L. R. B., 64 S.Ct. 76. 320 
U.S. 768, 88 L.Ed. 458, rehearing 
denied 64 S.Ct. 194, 320 U.S. 813, 
88 L.Ed. 491. 

95. U.S.—N. L. R. B. v. T. W. Phil¬ 
lips Gas & Oil Co., C.C.A.3, 141 F. 
2d 304. 


DiscretloxL 

When board flnds unfair labor 
practices existing on two of em- 
ployer's vessels, board does not 
abuse its discretion in ordering us- 
ual notices posted in several places 
accessible to employees.—Texas Co. 
V. N. L. R. B., C.C.A.9, 135 P.2d 562. 

96. U.S.—Reliance Mfg. Co. v. N. 
L. R. B., C.C.A.7, 125 P.2d 311— 
N. L. R. B. V. West Texas Utilities 
Co., C.C.A.5, 119 P.2d 683—N. L. 

R. B. V. Ford Motor Co., ,C.C.A.6, 
119 F.2d 326. 

97. U.S.—N. L. R. B. v. Vincennes 

Steel Corporation, C.C.A.7, 117 P.2d 
169—N. L. R. B. V. Elkland Leather 
Co., C.C.A.3, 114 F.2d 221, certio¬ 
rari denied Elkland Leather Co. v. 
N. L. R. B., 61 S.Ct. 170, 311 U.S. 
705, 85 L.Ed. 457—Continental Oil 
Co. V. N, L. R. B., C.C.A.10, 113 F. 
2d 473, case remanded on other 
grounds 61 S.Ct. 861, 313 U.S. 212, 
85 L.Ed. 1292—N. L. R. B" v. Som- 
erset Shoe Co., C.C.A.1, 111 P.2d 
681—N. L. R. B. V. Falk Corpora¬ 
tion, C.C.A.7, 102 P.2d 383—Clover 
Fork Coal Co. v. N. L,.R. B., C.C.A. 
6, 97 F.2d 331. , 

98. U.S.—^N. L. R. B. v. Baldwin 
Locomotive Works, C.C.A.3, 128 F. 
2d 39—N. L. R. B. v. Southwestern 
Greyhound Lines, C.C.A.S, 126 P.2d 
883—N. L. R. B. v. Isthmian S. S. 
Co., C,C.A.2, 126 F.2d 598—N. L. R. 

B. V. Blossom Products Corpora¬ 
tion, C.C.A.3, 121 P.2d 260—Tex- 
arkana Bus Co. v. N. L. R. B., C. 

C. A.8, 119 F.2d 480—N. L. R. B. 
V. Brashear Preight Lines, C.C.A.S, 
119 F.2d 379—N. L. R. B. v. Reed 
& Prince Mfg. Co., C.C.A.1, 118 F. 
2d 874, certiorari denied Reed & 
Prince Mfg. Co. v. N. L. R. B., 61 

S. Ct. 1119, 313 U.S. 595, 85 L.Ed., 
1549—Oughton v. N. L. R. B., C.C. 

A.3, 118 F.2d 486, certiorari denied 
62 S.Ct. 485, 315 U.S. 797, 86 L. 
Ed. 1198, and Glbbs v. N. L. R. B., 
62 S.Ct. 485, 315 U.S. 797, 86 L.Ed. 
1198—Phelps Dodge Corporation v. 
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N. L. R. B., C.C.A.2. 113 F.Jd 202, 
modified on other grounds Phelps 
Dodge Corporation v. N. L. R. B., 
61 S.Ct. 845, 313 U.S. 177, 85 L.Ed. 
1271, 133 A.L.R. 1217—Kansas City 
Power «& Light Co. v. N. L. R. B., 
C.C.A.S, 111 P.2d 340—Hartsell 
Mills Co. V. N. L. R. B., C.C.A.4, 
111 P.2d 291—Art Metals Const. 
Co. V. N. L. R. B., C.C.A.2, 110 P. 
2d 148—Swift & Co. v. N. L. R. B., 
C.C.A.10, 106 P.2d 87—Burlington 
Dyeing & Finishlng Co. v. N. L. R. 

B. , C.C.A.4. 104 P.2d 736—Virginia 
Perry Corporation v. N. L. R. B., 

C. C.A.4, 101 P.2d 103—N. L. R. B. 
V. Eagle Mfg. Co., C.C.A.4, 99 P.2d 
930—N. L. R. B. V. A. S. Abell 
Co., C.C.A.4, 97 P.2d 961. 

99. U.S.—N. L. R. B. v. Planters 
Mfg. Co., C.C.A.4. 105 P.2d 750, 
rehearing denied 106 P.2d 524— 
N. L. R. B. V. Nebel Knitting Co.. 
C.C.A.4, 103 P.2d 594—N. L. R. B. 
V. Louisville Refining Co., C.C.A.6, 
102 F.2d 678, certiorari denied 
Louisville Refining Co. v. N. L. R. 

B. , 60 S.Ct. 81, 308 U.S. 568, 84 L. 
Ed. 477—Virginia Perry Corpora¬ 
tion V. N. L. R. B., C.C.A.4, 101 P. 
2d 103—N. L. R. B. v. Eagle Mfg. 
Co., C.C.A.4. 99 P.2d 930—Moores- 
ville Cotton Mills v. N. L. R. B., 

C. C.A.4, 97 F.2d 959—N. L. R. B. 
V. A. S. Abell Co., C.C.A.4, 97 P.2d 
951. 

1. U.S.—N. L. tl. B. V. Blossom 
Products Corporation, C.C.A.S, 121 
F.2d 260—Cudahy Packing Co. v. 
N. L. R. B., C.C.A.S, 102 F.2d 745, 
certiorari denied 60 S.Ct. 78, 308 U. 
S. 565, 84 L.Ed. 475. 

DiscrimlnatioxL 

In notices reciting that employer 
would not discriminate against ahy 
employee because of membership or 
activity in any of named organiza- 
tions, the words '‘or any other union 
of their choice" should be inserted.— 
Reliance Mfg. Co. v. N. L. R. B., C. 
C.A.7, 125 F.2d' 311. 
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been disestablished should include a statement that 
the employees are free to join or organize any union 
they choose.2 Similarly, a notice that employees are 
free to join or remain members of certain unions 
shotfld also state that they have the same freedom 
as to other unions.^ 

§ 28(118). -Orders with Respect to Em¬ 

ployees* Organizations Domi- 
nated by Employer 

The National Labor Relations Board may order an 
«mployer to cease supporting, domfnating, or Interfering 
■with an organlzation of its employees, to refrain from 
recognizing such organlzation as bargalning representa- 
tlve, and to disestablish the organlzation. 


Where an employer sponsors, dominates> or inter- 
feres with an organlzation of its employees, the Na¬ 
tional Labor Relations Board may order it to cease 
such sponsorship, support, domination, and interfer- 
ence,^ to cease recognizing such organization as the 
bargaining reprcsentative for its employees^ and or¬ 
der the employer to refrain from recognizing any 
labor organization as the rcpresentative of its em- 
ployees until it has been certified as such by the 
board,6 to cease giving effect to a contract made 
with such organization,*^ and to disestablish such or- 
ganization.8 Where the employees may reasonably 
believe that their employer^s favor may be won by 


2. U.S.--N. L. R. B. V. Standard 

OiL Co., C.C.A.2, 138 P.2d 885— 
N*. L. R. B. V, American Rolling’ 
Mill C., C.C.A.6, 126 F.2d 38— 

Roebling Employees Ass’n v. N. L. 

R. B., C.C.A.3, 120 F.2d 289—West- 
inghouse Electric & Manuracturing 
Co. V. N. L. R. B., C.C.A.2, 112 F. 
2d 657, afflrmed 61 S.Ct. 736, 312 
U.S. 660, 85 L.Ed. 1108. 

3. tX.S.—^N. L. R. B. V. Johnson 
Bronze Co., C.C.A.3, 148 F.2d 818— 

N. L. R. B. V. Standard Oil Co., C. 
C.A.6, 142 F.2d 676, certiorari de- 
nied 66 S.Ct. 427, 323 TJ.S. 791, 89 
L.Ed. 630—]^. L. R. B. v. Harbison- 
Walker Refractories Co., C.C.A.8, 
135 P.2d 837—N. L. R. B, v. Weir- 
ton Steel Co.. C.C.A.3, 135 F.2d 494 
—Butler Bros. v. N. L. R. B., C. 
C.A.7, 134 F.2d 981, certiorari de- 
nied 64 S.Ct. 203, 320 U.S. 789, 88 
L.Ed. 476 and WaslefC-v. N. L. R. 
B., 64 S.Ct. 204, 320 U.S. 789, 88 
L.Ed. 475—N. L. R. B. v. Sunbeam 
Electric Mfg. Co., C.C.A.7, 133 F. 
2d 856—Polish Nat Alliance of U. 

S. V. N. L. R. B., C.C.A.?; 136 F. 
2d 176, affirmed 64 S.Ct 1196, 322 
U.S. 643, 88 L.Ed. 1509—N. L. R. 
B. V. New Idea, C.C.A.6, 183 F.2d 
194—N. L. R. B. V. Baldwln Loco- 
motive Works, C.C.A.3, 128 F.2d 
39. 

4. U.S.—^De Bardeleben v. N. L. R. 
B., C.C.A.6, 135 r.2d 13—N. L. R. 
B. V. Precision Castings Co., C.C.A. 
€, 130 F.2d 639—New Idea v. N. L. 
R. B., C.C.A.7, 117 F.2d 617. 

5- U.S.—N. L. R, B. V. Pansteel 
Metallurgical Corporation, 69 S. 
Ct 490, 306 U.S. 240, 83 L.Ed. 627, 
123 A.L.R. 699—Consolidated Edi¬ 
son Co. of New York v. N. L. R. 
B., N.Y., 59 S.Ct 206, 305 U.S. 197, 
S3 L.Ed. 126—N. L. R. B. v. Penn- 
sylvania Greyhound Lines, 68 S.Ct 
571, 303 U.S. 261, 82 L.Ed. 831, 116 
A.L.R. 307—N. L. R. B. v. Mt 
Clemens Pottery Co., C.C.A.6, 147 
F.2d 262—De Bardeleben v. N. L. 
R. B., C.C.A.6, 136 F.2d 13—Wil- 
son & Co, V. N. L. R. B., C.C.A.7, 
126 F.2d 114, certiorari denied 62 


S.Ct 1292, 316 U.S. 699, 86 L.Ed. 
1768—A. E. Staley Mfg. Co. v. 
N. L. R. B., C.C.A.7, 117 P.2d 868 
—N. L. R. B. V. H. E. Pletcher Co., 
C.C.A.l, 108 P.2d 469, -certiorari 
denied H. E. Fletchor Co. v. N. 
L. R. B., 60 S.Ct 716, 309 U.S. 678, 
84 L.Ed. 1022—N. L. R. B. v. Rem- 
ington Rand, C.C.A.2, 94 P.2d 862, 
certiorari denied Remington Rand 
V. N. L. R. B., 58 S.Ct 1046, 304 

U. S. 576, 82 L.Ed. 1540, rehearing 
Remington Rand v. U. S., 58 S.Ct. 
1054, 304 U.S. 690, 82 L.Ed. 1549, 
certiorari denied Central ExecuUve 
Council of Remington Rand Em- 
ployes' Ass'ns v. N. L, R. B., 58 

5. Ct 1061, 304 U.S. 685, 82 L.Ed. 
1546. 

Oeiiiifled agent 

The board may order an employer 
to cease recognizing as the repre- 
sentative of its employees a labor 
organization which has been duly 
certified as bargaining agent, where 
the employer has dominated, favored, 
or interfered with the organization 
either before or after the certifica- 
tion.—^N, L. R. B. v. Sun Shipbuild- 
ing & Dry Dock Co., C.C.A.3, 135 F.2d 
16. 

0. U.S.—N. L. R. B, V. Winona Knit- 

ting Mills, C.C.A.8, 163 F.2d 156— 
Independent Employees Ass'n of 
Neptune Meter Co. v. N. L. R. B., 
C.C.A.2, 168 F.2d 448. 

7. U.S.—N. L. R. B. V. Thompson 
Products, C.C.A.9, 141 P.2d 794—N. 
L. R. B. V. Porcelain Steels, C.C.A. 

6, 13$ P.2d 840—Reliance Mfg. Co. 

V. N. L. R. B., C.C.A.7, 126 P.2d 311 
—De Bardeleben v. N. L. R. B., C. 
C.A.5, 136 F.2d 13—N. L. R. B. v. 
Elkland Leather Co., C.C.A.3, 114 
F.2d 221, certiorari denied Elkland 
Leather Co. v. N. L. R. B., 61 S.Ct 
170, 311 U.S..705, 85 L.Ed. 457— 
N. L. R. B. V. H. E. Fletcher Co., 
C.C.A.1. 108 F.2d 469, certiorari 
denied H. B. Fletcher Co. v. N. L. 
R. B., 60 S.Ct 716, 309 U.S. 678, 
84 L.Ed. 1022—N. L, R, B. v. Stack- 
pole Carbon Co., C.‘C.A.3, 106 F.2d 
167, certiorari denied Stackpole 
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Carbon Co. v. N. L. R. B„ 60 S.Ct. 
142, 308 U.S. 605, 84 L.Ed. 506, 
and opinion supplemented, C.C.A., 
128 F.2d 188. 

Necessity that company-dominated 
Union be party to proceeding see 
supra § 28 (S’5). 

8, U.S.—Southern Ass'n of Bell 
Telephone Employees v. N. L. R. 
B., Ga., 63 S.Ct 905, 319 U.S. 50, 
87 L.Ed. 1250—Southern Bell Tele¬ 
phone & Telegraph Co. v. N. L. R, 

B. , Ga., 63 S.Ct 906, 319 U.S. 50, 
87 L.Ed. 1260—N. L. R. B. v. New- 
port News ShipbuildJng & Dry 
Dock Co., 60 S.Ct 203, 308 U.S. 241, 
84 L.Ed. 219—N. L. R. B. v. 
Thompson Products, C.C.A.6, 162 

P.2d 287—N. L. R. B. v. Jas. H. 
Matthews & Co., C.C.A.3, 156 F.2d 
706—N. L. R. B. V. Duncan Found- 
ry & Machine Works, C.C.A.7, 142 
P.2d 694—Utah Copper Co. v. N. 
L. R. B., C.C.A.IO, 139 F.2d 788, 
certiorari denied Independent Ass’n 
of Mill Workers v. N. L. R. B., 64 
S.Ct 946, 322 U.S. 731, 88 L.Ed. 
1566—N. L. R. B. v. Swift & Co., 

C. C.A.6, 127 F.2d 30—Wilson & Co. 
V. N. L. R. B., C.C.A.7, 126 F.2d 
114, certiorari denied 62 S.Ct. 1292, 
316 U.S. 699, 86 L.Ed. 1768—N. L. 
R. B. V. Dow Chemical Co., C.C.A.6, 
117 F.2d 466--^ I. Du Pont De 
Nemours & Co. v. N. L. R. B., C.C. 
A.4, 116 F.2d 388, certiorari denied 
N. L. R. B. V. E. I. Dupont de Ne¬ 
mours & Co., 61 S.Ct 969, 313 U.S. 
671, 86 L.Ed. 1529—Association of 
Chemical Employees at Belle 
Works of B. I. Du Pont De Ne¬ 
mours & Co. V. N. L. R. B., C..C.A.4, 
116 P.2d 388, certiorari denied N. 
L. R. B. V. Association of Chemi¬ 
cal Employees at Belle Works of 
E. I. Du Pont de Nemours & Co., 
61 S.Ct 959, 313 U.S. 671, 85 L.Ed. 
1529—Cudahy Packing Co. v. N. L. 
R. B., C.C.A.8, 116 F.2d 367—N. L. 
R. B. V. Rath Packing Co., C.C.A.8, 
115 P.2d 217—Bethlehem Ship- 
building Corporation Limited v. N. 
L. R. B., C.C.A.1, 114 F.2d 930, cer¬ 
tiorari dismissed Bethlehem Ship- 
bullding Corporation v. N, L. R. B., 
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abandoning a tinion for an association favored by 
the employer, the board may employ whatever means 
it regards as reasonable to bring horne to the em- 
ployees that, as far as their employer is concerned, 
they are entirely free.9 

A disestablishment order is a valid remedy where 
an order that the employer cease and desist from 
dominating or interfering with the organization 
would not be sufficient to protect the employees’ right 
to self-organization^O and whether the continued ex- 
istence of a labor organization which the employer 
«ponsored, dominated, or interfered with would be 
an obstacle to its employees’ freedom of choice as to 
self-organization is an inference of fact to be drawn 
by the board from ali the circumstances of the 
case.^^ It is for the board to determine whether the 
disestablishment of the organization is necessary to 
preserve the employees’ freedom of choice ,12 and the 


necessity for such remedy is a matter resting within 
the discretion of the board.^3 Xhe board may find 
that the continued existence of a company union es- 
tablished by unfair labor practices or of a union 
dominated by the employer is a consequence or vio- 
lation of the act whose continuance thwarts the act 
and renders inefPective any order restraining the un¬ 
fair practices.^4 Disestablishment may be ordered 
where the organization has evolved out of an em- 
ployer-dominated organization under circumstances 
which give the employees to understand that the em¬ 
ployer favors such organization.^® 

The employer may be ordered to disestablish an 
employer-dominated union even though it has rec- 
ognized and entered into collective bargaining with 
an independent labor organization,or although its 
interference with, and domination of, such organiza¬ 
tion has ceased,i7 or although there have been no 


61 S.Ct 448, 312 U.S. 710, 85 L.Ed. 
1141—N. L. R. B. V. Blkland Leath- 
er Co., C.C.A.3, 114 F.2(i 221, cer¬ 
tiorari denled Elkland Leather Co. 
V. N, L. R. B., 61 S.Ct. 170, 311 U. 
S. 705, 86 L.Ed. 457—Westinghouse 
Electric & Manufacturing Co. v. N. 
L. R. B., C.C.A.2, 112 F.2d 657, af- 
firmed 61 S.Ct. 736, 312 U.S. 660, 
86 L.Ed. 1108—N. L. R. B. v. H. 
E. Fletcher Co., C.C.A.1,.108 P.2d 
459, certiorari denied H. E. Fletch- 
er Co. V. N. L. R. B„ 60 S.Ct. 716, 
,309 U.S. 678, 84 L.Ed. 1022—Repub- 
lic Steel Corporation v. N. L. R. B., 
jC.C.A. 3, 107 P.2d 472, certiorari 
.denied 60 S.Ct. 806, 309 U.S. 684, 84 
L.Ed. 1027, vacated on other 
grounds 60 S.Ct. 1072, 310 U.S. 656, 
.84 L.Ed. 1419, certiorari denied 
Central Council of Steel Plants, 
Northern District, Republic Steel 
Corporation v. N. L. R. B., 60 S. 
Ct. 808, 309 U.S. 684, 84 L.Ed. 
1028, and supplemented, C.C.A., Re¬ 
public Steel Corporation v. N. L. 
B. B., 114 P.2d 820, modifled on 
.other grounds 61 S.Ct. 77, 311 U.S. 
■7, 85 L.Ed. 6—N. L. R. B. v. Amer¬ 
ican Mfg. Co., C.C.A.2, 106 P.2d 61, 
modifled on other grounds Ameri- 
,can Mfg. Co. v. N. L. R. B., 60 S. 
.Ct. 612, 309 U.S. 629, 84 L.Ed. 988 
—N. L. R. B. V. American Potash 
.& Chemical Corporation, C.C.A.9, 
98 F.2d 488, certiorari denied Amer¬ 
ican Potash & Chemical Corpora¬ 
tion V. N. L. R. B., 69 S.Ct. 582, 306 
■U.S. 643, 83 L.Ed. 1043—N. L. R. B. 
V. Cudahy Packing Co., D.C.Kan., 
34 F.Supp. 63, affirmed, C.C.A., 
Cudahy Packing Co. v. N. L. R. B., 
117 P.2d 692. 

The purpose of order reauiring 
'the complete disestaiblishment of an 
.employer-dominated union was to 
.compel a goo4 faith disavowal of 
the disqualided union, so as to con- 
-^ince empJoy.ee^ Jit Wfts a matter of 


complete indifterence to employer 
what labor organization employees 
might choose to join.—^N. L. R. B. v. 
Rath Packing Co., C.C.A.8, 130 P.2d 
640. 

9. U.S.—H. J. Heinz Co. 'v. N. L. R. 
B., C.C.A.6, 110 P.2d 843, affirmed 
61 S.Ct 320, 311 U.S. 614, 86 L.Ed. 
309. 

10. U.S.—N. L. R. B. V. Fansteel 
Metallurgical Corporation, 59 S.Ct. 
490, 306 U.S. 240, 83 L.Ed. 627, 123 

A. L.R. 699—N. L. R. B. v. J. 
Greenebaum Tanning Co., C.C.A.7, 
110 P.2d 984, certiorari denied J. 
Greenebaum Tanning Co. v. N. L. 

R. B., 61 S.Ct 18, 311 U.S. 662, 85 
L.Ed. 424. 

11. U.S.—^Virginia Electric & Power 
Co. V. 3Sr. L. R. B., 63 S.Ct. 1214, 
319 U.S. 633, 87 L.Ed. 1668, rehear- 
Ing denied 64 S.Ct 27, 320 U.S. 
809, 88 L.Ed. 489—H. J. Heinz Co. 
V. N. L. R. B., 61 S.Ct 320, 311 U. 

S. 514, 85 L.Ed. 309—N. L. R. B. 
V. Newport News Shipbuildlng & 
Dry Dock Co., 60 S.Ct 203, 308 U. 
S. 241, 84 L.Ed. 219—N. L. R. B. v. 
Pennsylvania Greyhound Lines, 68 
S.Ct 671, 303 U.S. 261, 82 L.Ed. 
831, 115 A,L.R. 307. 

12. U.S.—N. L. R. B. V. Falk Cor¬ 
poration, 60 S.Ct 307, 308 U.S. 453, 
84 L.Ed. 396. 

13. U.S.—H. J. Heinz Co. v. N. L. 
R, B., 61 S.Ct 320, 311 U.S. 614, 

86 L.Ed. 309. 

14. U.S.—Consolidated Edison Co. 
of New York v. N. L. R. B., N.T., 
59 S.Ct 206, 305 U.S. 197, 83 L.Ed. 
126. 

15. U.S.—Southern Ass’n of Bell 
Telephone Employees v. N. L. R. 

B. , Ga., 63 S.Ct 905, 819 U.S. 60, 

87 L.Ed. 1260-;-Southern Bell Tele¬ 
phone & Telegraph Co. v. N. L. R. 
B., Ga., 63 S.Ct. 905, 319 U.S. 60, 
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87 L.Ed. 1250—Western Elee. Co. 
V. N. L. R. B., C.C.A.4, 147 P.2d 
619, certiorari denied 66 S.Ct. 1014, 
324 U.S. 870, 89 L.Ed. 1424—Point 
Breeze Employees Ass'n v.. N. L. 
R. B., C.C.A.4, 147 F.2d 619, cer¬ 
tiorari denied 66 S.Ct 1016, 324 
U.S. 870, 89 L.Ed. 1425—Locomo- 
tive Finished Material Co. v. N. L. 
R. B., C.C.A.10, 142 P.2d 802— 
Westinghouse Electric & Manufac- 
turing Co, v. N. L. R. B., C.C.A.2, 
112 F.2d 657, affirmed 61 S.Ct 736, 
812 U.S. 660, 85 L.Ed. 1108. 

The test of snccessorshlp to au 
lUegal labor organizatiou which was 
to be disestablished Is whether there 
existed, in so far as employees are 
concerned, an appesCrance of conti- 
nuity and relation between the 11- 
legal organization and later organ¬ 
ization so that employees were not 
apprised of fact that new organi¬ 
zation did not carry with it the pref- 
ence, domination, and interference 
which accompanied prior organiza¬ 
tion.—N. L. R. B. V. Landis Tool 
Co.. C.C.A.3, 146 P.2d 152. 
d&sus liue of cleavage 
Under National Labor Relatlons 
Act, when existlng labor organiza¬ 
tion, unlawful because of employer 
domination, is succeeded by a new 
organization, there must he a ciear 
line of cleavage hetweon the old and 
the new.—^Wilson & Co. v. N. L. R. 
B., C.C.A.10, 156 P.2d 677, certiorari 
denied 67 S.Ct. 357, 329 U.S. 789, 91 
L.Ed. -. 

16. U.S.—H. J. Heinz Co. v. N. L. 
R. B., 61 S.Ct. 320, 311 U.S. 514, 
86 L.Ed. 309. 

17. U.S.—N. L. R. B. V. Southern 
Bell Telephone St Telegraph Co., 

63 S.Ct. 905, 319 U.S. 50, 87 
L Bd. 1250—^N, L. R. B. v. South¬ 
ern Ass’n of Bell Telephone Bm- 
ployees, Ga., 63 S.Ct. 905, 319 U. 
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labor difficulties,i8 or although such order will fos- 
ter the growth of a national union among the em- 
ployees;l9 but it has been held that the disestab- 
lishment of a company-dominated union should not 
be ordered where the organization has ceased to ex- 
ist and there is no likelihood of its revival.^o An or¬ 
der disestablishing a labor organization as dominated 
by the employer should make ciear the right of the 
employees to join any labor organization they 
choose.21 

It is not ciear what action must be taken by an 
employer to disestablish an employer-dominated or- 
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ganization so as to free both itself and any newly 
formed organization from later condemnation by the 
board.22 jt has been held that an order to *^disestab- 
lish” requires the employer not to recognize, support, 
or encourage the further existence of the organiza¬ 
tion for any purpose or in any nianner.23 

Rcimbtirsement of dues deducted by employer. 
The board may order an employer to reimburse em¬ 
ployees for dues deducted from wages for the bene¬ 
fit of an employer-dominated labor organization.24 
Such order is not a redress for a private wrong,25 
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S. 50, 87 L.Ed. 1250—N. L. R. B, 
V. Link-Belt Co., 61 S.Ct. 368, 311 

U, S. 584, 86 L.Ed. 368—N. L. R. B. 

V. Independent Union of Crafts- 
men, 61 S.Ct. 358, 311 U.S. 629, 85 
L.Ed. 368—^Western Elee. Co. v. 
N. L. R. B., C.C.A.4, 147 F.2d 519, 
certiorari denied 65 S.Ct. 1014, 324 

U. S. 870, 89 L.Ed. 1424—Point 

Breeze Emp. Ass*n v. N. L. R. B., 
C.C.A.4, 147 P.2d 519,' certiorari 
denied 66 S.Ct. 1016, 324 U.S. 870, 
89 L.Ed. 1425—American Enka Cor¬ 
poration V. N. L. R. B., C.C.A.4, 119 
F.2d 60. 

18. U.S.—N. L. R. B. V. Southern 
Bell Telephone & Telegraph Co., 
Ga., 63 S.Ct. 906, 319 U.S. 60, 87 
L.Ei 1260—N. L. R. B. v. South¬ 
ern Ass'n of Bell Telephone Em¬ 
ployees, Ga., 63 S.Ct. 905, 319 U. 
S. 60, 87 L.Ed. 1250—N. L, R. B. 

V. Newport News Shipbuilding & 
Lry Bock Co., 60 S.Ct. 203, 308 
U.S. 241, 84 L.Ed. 219. 

19. U.S.—N. L. R. B. V. Brown Pa¬ 
per Mill Co., C.C.A.6, 108 P.2d 867, 
certiorari denied Brown Paper Mill 
Co. V. N. L. R. B., 60 S.Ct. 1104, 
310 U.S. 651, 84 L.Ed. 1416. 

20. U.S.—Independent Employees 

Ass*n of Neptune Meter Co. v. N. 
L. R. B., C.C.A.2, 158 F.2d 448— 
N. L. R. B. V. Youngstown Mines 
Corporation, C.C.A.8, 123 F.2d 178 
—N. L. R. B. V. Mali Tool Co., C. 
C.A.7, 119 P.2d 700—A. E. Staley 
Mfg. Co. V. N. L. R. B., C.C.A.7, 
117 P.2d 868. 

21. U.S.—N. L. R. B. V. Thompson 
Products, C.C.A.6, 162 P.2d 287— 
N. L. R. B. V. Precision Castings 
Co., C.C.A.6, 130 P.2d 639—N. L. 
R. B. V. Reynolds Wire Co., C.C.A. 
7, 121 P.2d 627—Colorado Fuel & 
Iron Corporation v. N. L. R..B., C. 
C.A.10, 121 P.2d 165. 

Bights of dlsestahlished organization. 
and its memlbers 

The board is not authorized to 
prohibit an organization which is 
disestablished from acting lawfully, 
and, although the board had decided 
that labor organization could no 
longer function as bargaining repre- 


sentative, the organization had a 
constitutional right to express its 
preference at an election; the mem- 
bers of a disestablished bargaining 
representative are not deprived of a 
right to vote in labor elections or to 
campaign in such elections, and for 
such legitimate purposes they have 
a right to be represented by the or¬ 
ganization.—^N. L. R. B. V. Thomp¬ 
son Products, C.C.A.6, 162 F.2d 287. 

22. U.S.—Cudahy Packing Co. v. N. 

L. R. B.,’ C.C.A.8, 102 P.2d 745, cer¬ 
tiorari denied 60 S.Ct. 78, 308 U.S. 

565, 84 L.Ed. 475. 

''We do not regard ‘disestablish- 
ment’ in reference to labor organi- 
zations as having any precisc, tech- 
nical meaning. We are not here deal- 
ing with the 'dissolution' or 'reor- 
ganizatlon' of complex corporate 
structures. We are concerned with 
individual rights and human rela- 
tionships as deflned by a sweeping 
statute.”—E. I. Du Pont De Nemours 
& Co. v. N. L. R. B., C.C.A.4, 116 P. 
2d 388, 399, certiorari denied N. L. 
R. B. V. E. I, Du Pont De Nemours 
& Co., 61 S.Ct. 969, 313 U.S. 671, 85 
L.Ed. 1629—^Association of Chemical 
Employees at Belle Works of E. I. 
Du Pont De Nemours & Co. v. N. L. 

R. B., C.C.A.4, 116 F.2d .388, 399, 
certiorari denied N. L. R. B. v. As- 
sociation of Chemical Employees at 
Belle Works of E. I. Du Pont de 
Nemours & Co., 61 S.Ct. 959, 313 U. 

S. 571, 85 L.Ed. 1529. 

What must appear 

In order to avoid having a new 
labor organization regarded as the 
alter ego or the successor of an old 
labor organization that was subject 
to employer domination, it must ap- 
pear that, prior to the formation of 
the new organization, the employees 
'were advised by their employer, in 
substance, that ali recognition of the 
old organization by him had ended, 
that they were entirely free to join 
or not to join any other labor or¬ 
ganization, and that the employer 
was completely indifferent as to what 
organization they jbined.—N. L. R. B. 
V. Rath Packing Co., C.C.A.8, 130 
F.2d 540. 


Postea notioes constituted a sufR- 
cient public expression of a dis- 
establishment of the labor organi¬ 
zation, and the notices constituted an 
adoquate means of a.ssuring the em¬ 
ployees of an absoluto freedom of 
choice in their selection of a collec¬ 
tive bargaining agency.—E. I. Du 
Pont De Nemours & Co. v. N. L. R. 

B. , C.C.A.4, 116 F.2d 3SS, certiorari 
denied N. L. R. B. v. E. I. Du Pont 
de Nemours & Co., 61 S.Ct. 959, 313 

U. S. 571, 85 L.Ed. 1529—Association 
of Chemical Employees at Belle 
Works of E. I. Du Pont De Nemours 
& Co. V. N. L. R. B., C.C.A.4, 116 P. 
2d 388, certiorari denied N. L. R. B. 

V. Association of Chemical Em¬ 
ployees at Belle Works of B. I. Du 
Pont do Nemours & Co., 61 S.Ct. 959, 
313 U.S. 571, 85 L.Ed. 1529. 

23. U.S.—N. L. R. B. v. Thompson 

Products, ■ C.C.A.6, 162 P.2d 287— 
Cudahy Packing Co. v. N. L. R. B., 
C.C.A.8, 116 P.2d 367—Cudahy 

Packing Co. v. N. L. R. B., C.C.A.8, 
102 P.2d 745, certiorari denied 60 
S.Ct. 78, 308 U.S. 565, 84' L.Ed. 
476. 

24. U.S.—Virginia Electric & Power 
Co. V. N. L. R. B., 63 S.Ct. 1214, 
319 U.S. 633, 87 L.Ed. 1568—N. L. 
R. B. V. Baltirnoro Tran.sit Co., C. 
p.A.4, 140 P.2d 51, certiorari denied 
Baltimore Transit Co. v. N. L. R. 

B. , 64 S.Ct 848, 321 U.S. 796, 88 
L.Ed. 1084—N. L. R. B. v. Cassoft, 

C. C.A.2, 139 P.2d 307. 

Contra Relianco Mfg. Co. v. N. L. 
R. B., C.C.A.7, 125 P.2d 311—N. L. 
R. B. V. U. S. Truck Co., C.C.A.6, 124 
P.2d 887—A. E. Staley Mfg. Co. v. 
N. L. R. B., C.C.A.7, 117 P.2d 868— 
N. L. R. B. V. West Kentucky Coal 
Co., C.C.A.6, 116 P.2d 83 6—Western 
Union Telegraph Co. v. N. L. R. B., 

C. C.A.2, 113 P.2d 992—N. L. R. B. v. 
J. Greenebaum Tanning Co., C.C.A.7, 
110 P.2d 984, certiorari denied J. 
Greenebaum Tanning Co. v. N. L. R. 
B., 61 S.Ct 18, 311 U.S. 662, 86 L. 
Ed. 424. 

25. U.S.—Virginia Electric & Power 
Co. V. N. L. R. B., 63 S.Ct 1214, 
319 U.S. 533, 87 L.Ed. 1568—N. L. 
R. B. V Baltimore Transit Co., C. 
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nor is it penal^S or thq adjudication of a mass 
tort.27 Although it restores to the employees in 
some measure what was taken from them by the 
employer^s unfair labor practices and somewhat re- 
sembles compensation for private injury, such rem- 
edy is designed to achieve the elimination of indus- 
trial conflict and to vindicate public, not private, 
rights.^S The power of the board to order an em- 
ployer to reimburse employees for dues of a compa- 
ny-dominated union withheld from their pay under 
the checkoff provisions of a contract between the 
union and the employer is not dependent on the in- 
voluntary nature of the payment, but on the power 
of the board to take action to remove the effect of 
an unfair labor practice.^® The board may order re- 
imbursement of the dues collected by the employer 
for the employer-dominated labor organization with- 
out regard to the actual damage suffered by the em¬ 
ployees.^0 
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§ 28(119). - Reinstatement and Back-Pay 

Orders 

a. In general 

b. When and as to whom reinstatement 

may be ordered 

c. Amount of back-pay award 
a. Iu Greneral 

The National Labor Relatione Board may order 
the reinstatement of employees with or without back 
pay where such action will effectuate the policies of the 
statute. 

The National Labor Relations Act § 10 c, 29 U.S. 
C.A. § 160 c, expressly authorizes the National La¬ 
bor Relations Board to order the reinstatement of 
employees, with or without back'pay, where such ac¬ 
tion will effectuate the policies of the statute,31 and 
whether such relief should be awarded lies within 
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C.A.4, 140 F.2d 51, certiorari de- 
nied Baltimore Transit Co. v. N. 
L. R. B, 64 S.Ct. 818, 321 U.S. 795, 
88 L.Ed. 1084. 

26. U.S.—^Virginia Electric & Power 
Co. v. N. L. R. B., 63 S.Ct. 1214, 
319 U.S. 533, 87 L.Ed. 1668—N. L. 
R. B. V. Baltimore Transit Co., C. 
O.A.4, 140 P.2d 51, certiorari de- 
nied Baltimore Transit Co. v. N. 
L. R. B., 64 S.Ct. 848, 321 U.S. 795, 
88 L.Ed. 1084. 

27. U.S.—^Virginia Electric & Power 
Co. V. N. L. R. B., 63 S.Ct. 1214. 
319 U.S. 533, 87 L.Ed. 1568—N. L. 
R. B. V. Baltimore Transit Co., C. 
C.A.4, 140 P.2d 51, certiorari de- 
nied Baltimore Transit Co. v. N. 
L. R. B., 64 S.Ct. 848, 321 U.S. 795, 
88 L.Ed. 1084. 

28. U.S.—^Virginia Electric & Power 
Co. V. N. L. R. B., 63 S.Ct. 1214, 
319 U.S. 533, 87 L.Ed. 1508—N. L. 
R. B. V Baltimore Transit Co., C. 
C.A.4, 140 F.2d 51, certiorari de- 
nied Baltimore Transit Co. v. N. 
L. R. B., 64 S.Ct. 848, 32i U.S. 795, 
88 L.Ed. 1084. 

29. U.S.—N. L. R. B. v. Baltimore 
Transit Co., C.C.A.4, 140 P.2d 61, 
certiorari denied Baltimore ■Trans¬ 
it Co. V. N. L. R. B., 64 S.Ct. 848, 
321 U.S. 795, 88 L.Ed. 1084. 

30. U.S.—^Virginia Electric & Power 
Co. V. N. L. R. B., 63 S.Ct. 1214, 
319 U.S. 633, 87 L.Ed. 1568—N. L. 
R. B. V. Baltimore Transit Co., C. 
C.A.4, 140 F.2d 51, certiorari de¬ 
nied Baltimore Transit Co. v. N. 
L. R. B., 64 S.Ct. 848, 321 U.S. 795, 
88 L.Ed. 1084. 

'Tt is equally wrong to fetter the 
Board's discretion by compelling it 
to observe conventional common law 
or chancery principies in fashioning 
such order, or to force it to inquire 


into the amount of damages actually 
sustained. Whether and to what ex- 
tent such matters should be con- 
sidered is a complex problem for the^ 
Board to decide in the light of its“ 
administrative experience and kuowl- 
edge.*'—Virginia Electric & Power 
Co. V. N. L. R. B., 63 S.Ct. 1214, 
1220, 319 U.S. 533, 87 L.Ed. 1668— 
N. L. R. B. V. Baltimore Transit Co., 
C.C.A.4, 140 F.2d 51, 57, certiorari 
denied Baltimore Transit Co. y. N. L. 
R. B., 64 S.Ct. 848, 321 U.S. 796, 88 
L.Ed. 1084. 

31. U.S.—N. L. R. B. V. Electric 
Vacuum Cleaner Co., 62 S.Ct. 846, 
315 U.S. 685, 86 L.Ed. 1120—N. L. 
R. B. V. Mackay Radio & Telegraph 
Co., 58 S.Ct, 904, 304 U.S. 333, 82 
L.Ed. 1381—N. L. R. B. v. Cape 
County Milling Co., C.C.A.8, 140 
F.2d 643, 162 A.L.R. 144—N. L. R. 

B. V. Williamson-Dickie Mfg. Co., 

C. C.A.5, 130 P.2d 260—N. L. R. B. 
V. Newberry Lumber & Chemical 
Co., C,C,A.6, 123 F.2d 831—N". L, R. 

B. V. Grower-Shipper Vegetable 
Ass’n of Central Cal., C.C.A.9, 122 
P.2d 368—N. L. B. B. v. Mali Tool 
Co., C.C.A.7, 119 F.2d 700—N. L. 
R. B. V. American Potash & Chem¬ 
ical Corp., C.C.A.9, 113 F.2d 232, 
129 A.L.R. 874, petition denied 118 
F.2d 630—L. R. B. v. American 
Potash & Chemical Corporation, C. 

C. A.9, 98 P.2d 488, certiorari de¬ 
nied American Potash & Chemical 
Corporation v. N. L. R. B., 59 S. 
Ct. 582, 306 U.S, 643, 83 L.Ed. 1043 
—Clover Fork Coal Co. v. N, L. R. 

B. , C.C,A.6, 97 P.2d 331—Black 

Diamond S. S. Corp. v. N. L. R, B., 

C. C.A.2, 94 F.2d 876, certiorari de¬ 
nied 68 S.Ct. 1044, 304 U.S. 679, 
82 L.Ed. 1642. 

Application for reinstatement 

Where employer was ordered to 
reemploy and reinstate employees on 
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application, the application might be 
made personally or through an agent 
in any manner which reasonably 
brought notice thereof to the em¬ 
ployer.—N.‘ L. R. B. V. Lightner Pub. 
Corp. of 111., C.C.A.7, 128 P.2d 237. 
Confidential employment 

Where clerks were wrongfully dis- 
charged because of union activities, 
they were entitled to be restored to 
their former positions even though 
they would thereby acquire confiden¬ 
tial Information; but employer could 
condition continued employment on 
employees’ not disclosing such Infor¬ 
mation to others, and employer could 
offer reinstatement in other positions 
which were substantially equivalent 
to former positions, as respects 
wages, character of work, hours and 
other terms and conditions of em¬ 
ployment.—N. L. R. B. V. Armour & 
Co., C.C.A.10, 164 P.2d 570, certiorari 
denied 67 S.Ct. 92, 329 U.S. 732, 91 

L.Ed. -. 

Smployee in anuy 

Where employee who had been Im- 
properly discharged for union activi¬ 
ties had entered the army, he was 
entitled to offer of reinstatement to 
become effective on retirement from 
army, and back pay from date of 
discharge to date of his induction 
into army.—^N. L. R. B. v. Revlon 
Products Corp., C.C.A.2, 144 F.2d 88. 

Bemedy lULknown to common. law 

Reinstatement of wrongfully dis¬ 
charged employee and payment for 
time lost by him are remedies un- 
known to common law.—L. R, B. 
V. West Kentucky Coal Co., C.C.A.6, 
116 P.2d 816. 

Sub s equent eveuts 

An order for reinstatement with 
back pay speaks as of the time it 
is made and Its validity is not af- 
fected by subsequent events.—L. 
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the discretion o£ the board.^^ board has wide 
discretion in adapting its reinstatement orders to the 
circumstances of the particular case. 33 It has been 
held that an order directing the employer in general 
terms to offer reemployment and pay back pay to 
all his employees who went on strike without nam- 
ing them is valid where the employer will have an 
opportunity to present any defense it may have 
against reinstatement and back pay to any given em- 


ployee.34 An order requiring reinstatement is to be 
reasonably construed^s and does not prevent the 
employer from discharging the reinstated employee 
for any reason which does not involve a violation 

of the statute.36 

The power to order reinstatement and back pay 
is exercised in the public interest37 to vindicate pub- 
lic, not private, rights.33 The power to order rein- 


R. B. V. Acme Air Appliance Co., C. 
C.A.2, 117 F.2d 417. 

32. U.S.—N. L. R. B. v. Cape Coun- 
ty Milling Co., C.C.A.8, 140 F.2d 
643, 152 A.L.R. 144—N. L. R. B. v. 
Quality & Service Laundry, C.C.A. 
4, 131 F.2d 182, certiorari denied 
Quality & Service Laundry v. N. L. 
R. B., 63 S.Ct. 831. 318 U.S. 775, 
87 L.Ed. ■ 1144—K. L. R. B. v. 
Marshall Pield & Co., C.C.A.7. 129 
F.2d 169, 144 A.L.R. 394, afflrmed 
63 S.Ct. 685, 318 U.S. 253, 87 L. 
Ed. 744, rehearing denied 63 S.Ct. 
849, 318 U.S. 802, 87 L Ed. 1165— 
N. L. R. B. V, Hudson Motor Car 
Co., C.C.A.6, 128 F.2d 528—Eagle- 
Picher Mining & Smelting Co. v. 
N. L. R. B., C.C.A.8. 119 P.2d 903— 
N. L. R. B. V. Brashear Freight 
Lines, C.C.A.8, 119 F.2d 379. 

Order directing reinstatement Held 
proper 

U. S.—N. L. R. B. V. Scullin Steel 
Co., C.C.A.8, 161 F.2d 143—Hamil- 
ton V. N. L. R. B., C.C.A.6, 160 F. 
2d 466—N. L. R. B. v. Whitlng- 
Mead Co., C.C.A.9, 148 F.2d 817— 
N. L. R. B. V. Moltrup Steel Prod¬ 
ucts Co., C.C.A.3, 121 P.2d 612— 
Republlc Steel Corporation v, N. L. 
R. B., C.C.A.3, 107 F.2d 472, cer¬ 
tiorari denied 60 S.Ct. 806, 309 
U.S. 684, 84 L.Ed. 1027, vacated 
on other grounds 60 S.Ct. 1072, 310 
U.S. 665, 84 L.Ed. 1419, certiorari 
denied Central Council of Steel 
Plants, Northern District Repub- 
lic Steel Corporation v. N. L. R. B., 
60 S.Ct. 808, 309 U.S. 684, 84 L. 
Ed. 1028, and supplemented, C.C.A., 
Republic Steel Corporation v. N. 
L. R. B., 114 F.2d 820, modificd 
on other grounds 61 S.Ct. 77, 311 
U.S. 7, 85 L.Ed. 6. 

Order directing reinstatement with 
back pay held proper 
(1) In general.—N. L, R. B. v. 
Chicago Steel Foundry Co., C.C.A.7, 
142 F.2d 806, 153 A.L.R. 838—N. L. 

R. B. v. Chio Calcium Co., C.C.A.6, 
133 P.2d 721—N. L. R. B. v. Isthmian 

S. S. Co., C.C.A.2, 126 P.2d 698— 
Tyne Co. v. N. L. R. B., C.C.A.7, 125 
P.2d 832—Wilson & Co. v. N. L. R. 
B., C.C.A.7, 124 P.2d 845—N. L. R. B. 

V. Grower-Shipper Vegetable Ass’n 
of Central California, C.C.A.9, 122 F. 
2d 368—Eagle-Picher Mining & 
Smelting. Co. v. N. L. R. B., C.C.A.8, 
119 F.2d 903—N. L. R. B. v. Superior 


Tanning Co., C.C.A.7, 117 F.2d 881, 
certiorari denied Superior Tanning 
Co. V. N. L. R. B., 61 S.Ct. 834, 313 

U. S. 659, 85 L.Ed. 1520—N. L. R. B. 

V. Elkland Leather Co., C.C.A.3, 114 
F.2d 221, certiorari denied Elkland 
Leather Co. v. N. L. R. B., 61 S.Ct. 
170, 311 U.S. 705, 85 L.Ed. 467—N. L. 
R. B. V. Viking Pump Co., C.C.A.8, 
113 F.2d 759, certiorari denied Tik- 
ing Pump Co. v. N. L. R. B., 61 S. 
Ct. 449, 312 U.S. 680, 85 L.Ed. 1119— 
North Whittier Heights Citrus Ass'n 
V. K. L. R. B., C.C.A.9, 109 F.2d 76, 
certiorari denied 60 S.Ct. 1075, 310 
U.S. 632, 84 L.Bd. 1402, rehoaring 
denied 61 S.Ct. 64, 311 U.S. 724, 85 
L.Ed. 472—Clover Fork Coal Co. v. 
N. L. R. B., C.C.A.6, 97 P.2d 331. 

(2) Supervisory employees.—^N. L. 
R. B. V. Vail Mfg. Co., C.C.A.7, 158 
F.2d 664. 

Beq.uest of nnlon 

■Where an employee was discharged 
in violation of the statute at the 
request of a unlon with which the 
employer had a closed-shop contract, 
the fact that the employee has a 
civil remedy against the union does 
not prevent the board from ordering 
the employer to reinstate him.—N. 
L. R. B. V. American White Cross 
Laboratories, C.C.A.2, 160 F.2d 75. 

33. U.S.—F. W. Woolworth Co. v. 

N. L. R. B., C.C.A.2, 121 F.2d 658. 
Discrlmlnatlon In favor of union 
employees 

Order that all union employees 
who were not reinstated should be 
placed on a proference list to be 
ofCered employment as It should bo- 
come ava.ilable was erroneous, and 
the employer should have been re- 
quired to select union men from 
preference list only in the old pro- 
portion of union men.—F. W. Wool¬ 
worth Co. V. N. L. R. B., supra. 
Physlcal examlnatlon 

Employee who had been examined 
by three physicians, one of whom 
was employer's physician, and whose 
record disclosed no physica! defect, 
did not forfeit right to reinstatement 
because of his refusal to submit to 
further physical examination.—N. L. 
R. B. V. Eclipse Moulded Products 
Co., C.C.A.7, 126 P.2d 676. 

Where a etrlke is in progress at 
the time of the reinstatement order, 
the order may provide for reinstate- 


ment on the employee’s applicatlon 
within a reasonable time.—N. L. R. 

B. V. Biles Coleman Lumber Co., C. 

C. A.9, 98 P.2d 18. 

34. U.S.—Berkshire Knitting Mills 
V. N. L. R. B., C.C.A.3, 139 P.2d 
134, certiorari denied 64 S.Ct. 1158, 
322 U.S. 747, 88 L.Ed. 1579. 

35. U.S.—N. L. R. B. v. Lightner 
Pub. Corp. of 111., C.C.A.7, 128 F. 
2d 237. 

Subetontially equlvalent positlon 
An order requiring an employer to 
reinstate a discharged employee to 
his former or a substantially equiv- 
alent positlon does not give the em¬ 
ployer an option, but requires him to 
reinstate the employee to his former 
posltion If possible, and to a sub¬ 
stantially equlvalent positlon if that 
is not possible.—N. L. R. B. v. Drap- 
er Corp., C.C.A.1, 159 F.2d 294. 

36. U.S.—Salmon & Cowin v. N. L. 

R. B., C.C.A.5, 148 P.2d 941, cer¬ 
tiorari denied 6$ S.Ct. 100, 326 U. 

S. 758, 90 L.Ed. 456. 

37. U.S.—N. L. R. B. v. Baldwin 
Locomotive Works, C.C.A.3, 128 P. 
2d 39. 

To keep cHaamels of commereo opea 
The statute and all proceedings 
taken under it are for tho primary 
object of keoping the channels of 
commerce open, and the making an 
employee whole is sccondary object. 
—Stewart Die Casting Corporation v. 
N. L. R. B., C.C.A.7, 132 P.2d SOI. 

38. U.S.—N. L. R. B. v. Reynolds 
Corp., C.C.A.5, 165 P.2d 679—Wa- 
terman S. S. Corporation v. N. 
L. R. B., C.C.A.5, 119 P.2d 760— 
N. L. R. B. v. Mali Tool Co., C.C.A. 
7, 110 P.2d 700—N. L. R. B. v. 
We^t Kentucky Coal Co., C.C.A.6, 
116 F.2d 816—Nanseau v. U. S., D. 
C.Mich., 62 P.Supp. 395. 

A settlement befween employer aoid 
employee is not binding on the board. 
—Waterman S. S. Corporation v. N. 
L. R. B., C.C.A.6, 119 P.2d 760. 
Discharged employee’s status 
An employee discharged contrary 
to statute takes a pecullar status, 
and the board has a broad discretion 
in vindicating the act through him. 
—^Waterman S. S. Corporation v. N. 
L. R. B., supra. 

Discharge Iu baukniptcy does not 
afCect back-pay order.—^N. Ll R. B. v. 
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statement and back pay is remedial and not puni- 
tive.39 The purpose of reinstatement and back-pay 
orders is to effectuate the policies of the statute, 
to restore the status that would have existed but for 
the unfair labor practice,^! and to discourage the 
discharge of employees in violation of the statute.^2 

Incidental rights. The board in ordering the re¬ 
instatement of an employee may require that he be 
reinstated with ali the rights and benefits which 
would have accrued to him but for the illegal dis¬ 
charge,^3 including seniority^^ and Insurance 
rights.^S A reinstatement order does not require 


that the employee be offered a position identical in 
its duties with his former work; it is sufficient if the 
offer is of substantially the same work.^® 

Pleading, The complaint need not specifically 
raise the issues of reinstatement and back pay in or¬ 
der to warrant an order granting such relief; it is 
sufficient if the complaint charges unfair labor prac- 
tices since the statute authorizes the board to or¬ 
der reinstatement and back pay where it finds un¬ 
fair labor practices,^'^ and an order as to reinstate¬ 
ment need not be limited to the persons named in the 
charge or complaint.'^® 


Baldwin Locomotive Works, C.C.A.3, 
128 F.2d 39. 

Pulblic reparatloxi order 

Order directing reinstatement is 
not private award operating by way 
of penalty or of damages, but is 
Public reparation order.—Agwilines, 
Inc., V. N. L. R. B., C.C.A.5, 87 P.2d 
146. 

Tke statute creates a legal riglxt 
iu employee and authorizes the board 
as a remedial measure to order re¬ 
instatement with back pay.—Conti¬ 
nental Oil Co. V. N. L. R. B., C.C.A. 
10, 113 F.2d 473, case remanded on 
other grounds 61 S.Ct. 861, 313 U.S. 
212, 86 L.Ed. 1292. 

39. tr.S.— Nierotko v. Social Sec. 
Board, C.C.A.Mich., 149 P,2d 273, 
afflrmed 66 S.Ct. 637, 326 U.S. 358, 
90 L.Ed. 718, 162 A.L.R. 1445— 
N. L. R. B. V. American Creosot- 
ing Co., C.C.A.6, 139 P.2d 193, cer- 
. tiorari denied 64 S.Ct. 937, 321 U. 
S. 797, 88 L.Ed. 1086—N. L. R. B, 
V. Keystone Preight Lines, C.C.A. 
10, 126 P.2d 414—Reliance Mfg. 
Co. V. N. L. R. B., C.C.A.7, 125 P. 
2d 311—Mooresville Cotton Mills 
V. N. L. R. B., C.C.A.4, 110 P.2d 
179. 

Fine or penalty 

(1) It has been stated that a back- 

pay award is not a fine or a penalty. 
—Social Sec. Board v. Nierotko, 
Mich., 66 S.Ct. 637, 327 U.S. 358, 90 
L.Ed. 718, 162 A.L.I^. 1445. , 

(2) It has also been stated, how- 
ever, that back-pay orders are in 
the nature of penalties.—N. L. R. B. 
V. Williamson-Dickie Mfg. Co., C.C.A. 
5, 130 P.2d 260—American Smelting 
& Refining Co. v. N. L. R. B., C.C.A. 
8, 126 P.2d 680—N. L. R. B. v. Tex- 
0-Kan Plour Mills Co., C.C.A.5, 122 
P.2d 433. 

Fimlshment for violation of statute 
Provision of statute authorizing 
affirmative actions, including rein- 
statement with or without back pay, 
is intended not to reward employees, 
but to serve in a measure as a pun- 
ishment of employer's violation of; 
the act.—N. L. R. B. v. Hudson Mo-' 
tor Car Co., C.C.A.6, 128 P.2d 528- 
N. L. R. B. V. Carlisle Lumber Co., 
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C.CA.9, 99 P.2d 533, certiorari de¬ 
nied Carlisle Lumber Co. v. N. L. R. 

B. , 59 S.Ct 686, 306 U.S. 646, 83 L. 
Ed. 1045. 

Remedial pay is allowable to em¬ 
ployees who have been denied em- 
ployment because of discrimination 
practiced by employer.—N. L. R. B. 
v. Chattanooga Eakery, C.C.A.6, 127 
P.2d 201, certiorari denied Chatta¬ 
nooga Bakery v. N. L. R. B., 63 S.Ct. 
157, 317 U.S. 676, 87 L.Ed. 643. 
Tender in good faith 
The board should, on request, co¬ 
operate with employer in framing a 
proper tender to comply with an 
order directing employer to rein- 
state illegally discharged employees 
and make them whole and court will 
be slow to punish unassisted ten- 
ders made in good faith.—^Water- 
man S. S. Corporation v. N. L. R. B., 

C. C.A.6, 119 P.2d 760. 

40. U.S.—Social Sec. Board v. Nie¬ 
rotko. Mich., 66 S.Ct 637, 327 U.S. 
358, 90 L.Ed. 718, 162 A.L.R. 1445. 

41. U.S.—N. L. R. B. V. Killoren, 
C.C.A.MO., 122 P.2d 609, 137 A.L.R. 
510, certiorari denied Killoren v. 
N. L. R. B., 62 S.Ct 412, 314 U.S. 
696, 86 L.Ed. 656. 

Proteotion of employee 

The purpose of back pay orders is 
that the employee shall not suffer 
loss because of the employer's unfair 
labor practice.—N. L. R. B. v. Reed, 
& Prince Mfg. Co.. C.C.A.1, 130 P.2d 
765. 

42. U.S.—^Waterman S. S. Corpora¬ 
tion V. N. L. R. B., C.C.A.5, 119 P. 
2d 760. 

43. U.S.—Nierotko v. Social Sec. 
Board, C.C.A.Mich., 149 P.2d 273, 
affirmed 66 S.Ct 637, 326 U.S. 358, 
90 L.Ed, 718, 162 A.L.R. 1445—N. 
L. R. B. V. Eclipse Moulded Prod¬ 
ucts Co., C.C.A.7, 126 P.2d 576. 

Vacation rights 

U.S.—Republic Steel Corporation v. 
N. L. R. B., C.C.A.3, 114 F.2d 820, 
modifled on other grounds Repub¬ 
lic Steel Corporation v. N. L. R. B.. 
61 S.Ct 77. 311 U.S. 7, 85 L.Ed. 6. 
Bmployee Is entitled to no greatei 
rights 


U.S.—Humble Oil & Refining Co. v. 
N. L. R. B., C.C.A.5, 140 P.2d 777— 
N. L. R. B. V. Quality Art Novelty 
Co., C.C.A.2, 127 P.2d 903. 

44. U.S.—N. L. R. B. v. Eclipse 
Moulded Products Co., C.C.A.7, 126 
P.2d 576. 

45. U.S.—Continental Oil Co. v. N. 
L. R. B., C.C.A.IO, 113 P.2d 473, 
case remanded on other grounds 
61 S.Ct 861, 313 U.S. 212, 85 L.Ed. 
1292. 

Pasnnent of Insurance benefits 

Board may order the payment of 
Insurance benefits which would have 
been paid to the employee or his 
representative but for the wrongful 
discharge.—N. L. R. B. v. Revlon 
Products Corporation, C.C.A.2, 144 F. 
2d 88. 

46. U.S.—N. L. R. B. v. Skinner & 
Kennedy Stationery Co., C.C.A.8, 
113 P.2d 667. 

Bight to liire and fire 

The words "rights and privileges” 
in order that foreman should be of- 
fered reinstatement without preju- 
dice to his rights and privileges, did 
not include the right to hire and dis¬ 
charge employees.—^N. L. R. B. v. 
Skinner & Kennedy Stationery Co., 
supra. 

47. U.S.—JtStewart Die Casting Corp. 
V. N. L. R. B., C.C.A.7, 114 P.2d 
849, certiorari denied 61 S.Ct. 449, 
312 U.S. 680, 85 L.Ed. 1119—Re¬ 
public Steel Corporation v. N. L. 

R. B., C.C.A.3, 107 F.2d 472, certio¬ 
rari denied 60 S.Ct. 806, 309 U.S. 
684, 84 L,Ed. 1027, vacated on 
other grounds 60 S.Ct. 1072, 310 U. 

S. 655, 84 L.Ed. 1419, certiorari de¬ 
nied Central Council of Steel 
Plants, Northern District Republic 
Steel Corporation v. N. L. R. B., 
60 S.Ct. 808, 309 U.S. 684. 84 L.Ed. 
1028, and supplemented, C.C.A., 
Republic Steel Corporation v. N. 
L. B.. B., 114 P.2d 820, modifled on 
grounds 61 S.Ct. 77, 311 U.S. 7. 85 
L.Ed. 6. 

43. U.S.—Stewart Die Casting Cor¬ 
poration V. N. L. R. B., C.C.A.7, 114 
P.2d 849, certiorari denied 61 S. 
Ct. 449, 312 U.S. 680, 85 L.Ed.' 1119. 
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Existence of work, The hoard^s power to order 
reinstatement does not give it the power to require 
the employer to hire more men than it needs or to 
employ a person for whom there is no work;^^ an 
order directing reinstatement does not mean that 
5uch persons must be furnished employment when 
no employment is available, but that they be re- 
■stored to their former position and given work when 
other like employees are given work.^O The board 
may require the employer to discharge employees 
hired since the unfair labor practice to make room 
for the persons ordered to be reinstated,5i but it may 
not require for such purpose the discharge of em¬ 
ployees hired before that time.^2 The employer may 
be required to place on a preferential hiring list 
those persons entitled to reinstatement for whom 
there is no work.^s Where an employer refuses to 
bargain after its employees have gone out on strike, 


the board may order the employer to reinstate strik- 
ers whose positions have been filled since the refusal 
to bargain, and to place the balance of the strikers 
on a preferential list for employment.54 

Sale or abandonment of biisiness. An implicit 
condition of an order of reinstatement is the contin- 
ued operation of the business by the offending em¬ 
ployer, ^5 but an order directing an employer to re¬ 
instate certain employees is operative although the 
business is continued under a disguise to evade the 
order,56 and the order is enforccable despite a 
change in the name or the apparent ownership of the 
business.s^ The death of one of the partners who 
constituted the employers will not preveiit the issu- 
ance of a reinstatement and back-pay order.58 A 
reinstatement order may issue although that branch 
of the employer’s business in which the employee 
was engaged has been abandoned,59 or his former 


49. U.S.—N. L. R. B. v. Bightner 

Pub. Corporation of Illinois, C.C.A. 
7, 128 P.2d 237—N. L. R. B. v. 
Somorset Shoe Co., C.C.A.l, 111 F. 
2d 681—Union Drawn Steel Co. v. 
N. L. R. B., C.C.A.3, 109 F.2d 587 
—]Sr. L. R. B. V. Bell Oil & Gas 
Co., C.C.A.5, 98 F.2d 406, rehearing 
denied 99 F.2d 56. 

Otli&r piant s 

The board had power to dlrect pos- 
sible reinstatement at a piant other 
than that at which employees form- 
.erly worked.—Republic Steel Corp. v. 
N. Li. R. B., C.C.A.3, 107 F.2d 472, cer¬ 
tiorari denied 60 S.Ct. 806, 309 U.S. 
CS4, 84 L.Ed. 1027, vacated on other 
grounds 60 S.Ct. 1072, 310 U.S, 655, 
84 L.Ed. 1419, certiorari denied Cen¬ 
tral Council of Steel Plants, North¬ 
ern Bist Republic Steel Corp. v. N. 
■U. R. B., 60 S.Ct. 808, 309 U.S. 684, 

84 L.Ed. 1028, and supplemented, C. 
C.A., Republic Steel Corp. v. N. L. 
R. B., 114 P.2d 820, modified on oth¬ 
er grounds 61 S.Ct. 77, 311 U.S. 7, 

85 L.Ed, 6. 

;SO. U.S.—N. L. R. B. v. C. Nelson 
Mfg. Co., C.C.A.8, 120 P.2d 444— 
N. L. R. B. V. Planters Mfg. Co., 
C.C.A.4, 106 P.2d 624. 

U.S.—N. L. R. B. V. Shonan- 
doah-Dives Mining Co., C.C.A.IO, 
145 F.2d 542—N. L. R. B. v. Eclipse 
Moulded Products Co., C.C.A.7, 126 
F.2d 676—N. L. R. B. v. Grower- 
Shipper Vegetable Ass’n of Cen¬ 
tral California, C.C.A.9, 122 F.2d 
368—N. L. R. B. v. Giannasca, C. 
.C.A.2, 119 F.2d 766, 135 A.L.R. 660 
—N. L. R. B. V. Lightner Pub. Cor¬ 
poration of Illinois, C.C.A.7, 113 F. 
2d 621—Black Diamond S. S. Cor¬ 
poration V. N. L. R. B., C.C.A.2, 
•94 P.2d 875, certiorari denied 58 
.S.Ct. 1044, 304 U.S. 679, 82 L.Ed. 
:1542. 


Xbiglits of uew employees 
An order of reinstatement was not 
invalid on ground that individuals 
employed to flll positions would be 
doprived of their jobs without due 
process of law, since order did not 
discharge such individuals, but mere- 
ly compelled employer to oxercise 
its right of discharge.—^N. L. R. B. 
V. Star Pub. Co., C.C.A.O, 97 F.2d 465. 

52. U.S.—N. L. R. B. v. Burke Mach. 
Tool Co., C.C.A.6, 133 P.2d 618— 
N. L. R. B. V. Wilson Line, C.C.A. 
3, 122 P.2d 809—Texarkana Bus 
Co. V. N. L. R. B., C.C.A.8, 319 F. 
2d 480—N. L. R. B. v. Lightner 
Pub. Corporation of Illinois, C.C.A. 
7, 113 P.2d 621—Black Diamond S, 
S. Corp, V. N. L. R. B., C.C.A.2, 
94 F.2d 876, certiorari denied 58 
S.Ct. 1044, 304 U.S. 579, 82 L.Ed. 
1542—N. L. R. B. v. Boli Oil & 
Gas Co., C.C.A.5, 91 P.2d 509, re¬ 
hearing denied 93 P.2d 103 0. 

53. U.S.—N. L. R. B. v. J. G. Bose- 
well Co., C.C.A,9, 136 P.2d 585— 
Williams Molor Co. v. N. L R, B., 
C.C.A.8, 128 F.2d 960—N. L. R. B. 
V. Eclipse Moulded Products Co., 
C.C.A.7, 126 P.2d 676—N. L. R. B. 
V. Somerset Shoe Co., C.C.A.l, 311 
P.2d 681—Union Drawn Steel Co. 
V. N. L, R. B., C.C.A.3, 109 P.2d 
687—Black Diamond S. S. Corp. v. 
N. L. R, B., C.C.A.2, 94 P.2d 875, 
certiorari denied 58 S.Ct. 1044, 304 
U.S. 670, 82 L.Ed. 1542—JefCery- 
De Witt Insulator Co. v. N. L. R. 
B., C.C.A.4, 91 P.2d 134, 112 A.L.R. 
948. 

54. U.S.—N. L. R. B. v. Lettle Lee, 
Inc., C.C.A.9, 140 F.2d 243. 

55. U.S.—Southport Petroleum Co. 
. V. N. L. R. B., 62 S.Ct. 452, 315 

U.S. 100, 86 L.Ed, 718, rehearing 
denied 62 S.Ct. 637, 316 U.S. 827, 
86 L.Ed. 1223. 


A true chaage of owuersliip termi¬ 
nales the duty of complying with 
the order.—Southport Petroleum Co. 
V. N. L. R. B., supra. 

56. U.S.—Southport Petroleum Co. 
V. N. L. R. B., supra. 

ICndepeudent contxocto^r 
Where an employer discharged his 
employees and arranged for the work 
to be done by an indopondent con¬ 
tractor as part of an unfair labor 
practice, the board's reinstatement 
order may run against the employer 
and the independent contractor Joint- 
ly and sevorally.—N. L. R. B. v. 
Gluek Brewing Co., C.C.A.8, 144 P.2d 
847. 

57. U.S.—Southport Petroleum Co. 
V. N. L. R. B., 62 S.Ct. 452, 315 U.S. 
100, 86 L.Ed. 718, rehearing denied 
62 S.Ct. 637, 316 U.S. 827, 86 L.Ed. 
1223. 

Transfer after uiifafr labor practices 
U.S.—N. L. R. B. V. Adel Clay Prod¬ 
ucts Co., C.C.A.8, 134 F.2d 342. 

53. U.S.—N. L. R. B. v. Colten, C. 
. C.A.6, 105 P.2d 179. 

59. U.S.—Williams Motor Co. v. N. 

L. R. B., C.C.A.8, 128 P.2d 960. 
Employment In new piant 
Where an employer abandons its 
piant and opens a new piant in an- 
other City in the course of a strike, 
tho board may order the employer to 
offer its old employees work in the 
new piant, but it may not require the 
employer to furnish the men and 
their families transportation.—^N. L. 
R. B. V. Remlngton Rand, C.C.A.2, 
94 F,2d 862, certiorari denied Rem- 
ington Rand v. N. L. R. B., 58 S.Ct. 
1046, 304 U.S. 676, 82 L.Ed. 1540, 
rehearing denied Remlngton Rand v. 
U. S., 68 S.Ct. 1054, 304 U.S. 690, 
82 L.Ed. 1549, certiorari denied Cen¬ 
tral Exeeutive Council of Remlngton 
Rand Employes’ Ass’ns v. N. L. R. 
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position has been abolished,®® where the employer 
can offer him substantially equivalent employment. 
A voluntary sale of the vessel on which the wrong’- 
fully discharged employee was employed does not 
bar an order for reinstatement and back pay where 
the employer is operating a number of other ves- 
sels.^i 

Rights of employee^s crcditors in hack-pay award, 
A back-pay award is not a private judgment or chose 
in action of the employee and he has no property 
right in the award pending his actual receipt of the 
money in so far as the rights of third persons and 
creditors are concerned.®2 Third persons may liti¬ 
gate the title to the back pay when paid over to the 
employee and may when permitted by state law sub- 
ject the money to attachment, but they may not by 
judicial process command payment of the award to 
others than those designated in the board^s order.®3 
It is for the board to determine in what circumstanc- 
es it will aid third persons seeking satisfaction of 
their claims against the employee out of the back- 
pay award.6^ 

B., 58 S.Ct. 1061, 304 XJ.S. 685, 82 L. 

Ed. 1646. 

eo. U.S.—N. L. R. B. V, Cowell Port- 
land Cernent Co., C.C.A.9, 148 F.2d 
237, certiorari denied 66 S.Ct. 44, 

326 U.S. 735, 90 L.Bd. 438. 

61. U.S.—^Waterman S. S. Corpora¬ 
tion V. N. L. R. B., C.C.A.6, 119 
P.2d 760. 

02. U.S.—N. Ii. R B. V. Stackpole 
Carbon Co., C.C.A.3, 128 F.2d 188— 

N. L. R. B. V. Sunshine Mininir Co., 

O. C.A.9, 125 F.2d 757. 

Assiguments of *back wagres made 

by employees were invalid and could 
not be given effect against the board 
and its agents.—N. L. R. B. v. Stack¬ 
pole Carbon Co., C.C.A.3, 128 F.2d 
188, certiorari denied Stackpole Car¬ 
bon Co. V. N. L. R. B., 60 S.Ct. 142, 

308 U.S. 605, 84 L.Ed. 606. 

63. U.S.—N. L. R. 

Mining Co., 

64. U.S.—N. L. R. B. v. 

Mining Co., supra. 

65. U.S.—N. Ii. R. B. V. Hearst, 

C.A.9, 102 F.2d 658—N. L. R. B. 

V. Carlisle Lumber Co., C.C.A.9, 99 

P. 2d 533, certiorari denied Car¬ 
lisle Lumber Co. v. N. L. R. B., 59 
S.Ct. 586, 306 U.S. 646, 83 L.Ed. 

1045. 

66. U.S.— 3Sr. L. R. B. v. National 
Motor Bearing Co., C.C.A.9, 105 F. 

2d 652—N. L. R. B. v. Carlisle 
Lumber Co., C.C.A.9, 99 P.2d 633, 
certiorari denied Carlisle Lumber 
Co. V. N. L. R. B., 69 S.Ct. 686,. 

306 U.S. 646, 83 L.Ed. 1046. ' 

67. U.S.—^Phelps Dodge Corporation I 


b. When and as to WTiom Reinstatement May 
Be Ordered 

The National Labor Relatione Board may order the 
reinstatement of employees oniy where the employer 
has been gulity of unfalr labor practlces. The power of 
the board to order reinstatement Is not llmited to per¬ 
sons discharged by the employer, but extends to per¬ 
sons the employer refuses to hire where such refusai 
is an unfalr labor practice. 

Although it has been stated in general terms that 
the power of the National Labor Relations Board to 
order reinstatement is limited to persons who are 
employees of the employer found to have commit- 
ted unfair labor practices®^ at the time of the or¬ 
der,®® the power of the board to order reinstate¬ 
ment with or without back pay is not limited to per¬ 
sons discharged by the employer, but extends to 
persons the employer refuses to hire where such re¬ 
fusai is an unfair labor practice.®*^ Where the em- 
ployer^s unfair practices resulted in a loss of wages, 
although the employee was not discharged, the 
board may nevertheless order the employer to make 
good the loss of wages.®® The board may order 
payment of back wages to a discharged employee 
although it does not order his reemployment,®^ but 

seniority rights, but are not entitled 
to comp-ensation from the time they 
left employer’s service on ground 
that they had been constructively 
discharged.—N. L. R. B. v. Waples- 
Platter Co., C.C.A.6, 140 F.2d 228. 

68. U.S.—N. L. R. B. v. Winona 

Textile Mills, C.C.A.8, 160 F.2d 

601. 

Curtailmexit of overtlme 

National Labor Relations Board 
properly cohsidered the discontinu- 
ance of overtime in determining 
whether employer had interfered 
■with or coerced employees in the ex- 
ercise of their statutory right, but 
where both union and nonunion em¬ 
ployees were treated alike there was 
no discrimination against individual 
Union workers and board was with¬ 
out power to require relmbursement 
of union workers by employer.—N. 
L. R. B. V. Winona Textile Mills, su¬ 
pra. 

69. U.S.—Indianapolis Power & 

Light Co. V. N. L. R. B., C.C.A.'7, 
122 F.2d 757, certiorari denied 62 S. 
Ct. 633, 316 U.S. 804, 86 L.Ed. 1204 
—New York Handkerchief Mfg. 
Co. V. N. L. R. B., C.C.A.7, 114 F. 
2d 144, certiorari denied 61 S.Ct 
170, 311 U.S. 704, 86 L.Ed. 457— 
Phelps Dodge Corporation v. N. L. 
R. B., C.C.A.2, 113 F.2d 202, modi- 
fled on other grounds 61 S.Ct. 845, 
313 U.S. 177, 85 L.Bd. 1271, 133 A. 
L.R. 1217. 

Death of discharged employee 

The fact that employee who had 
been improperly discharged for un- 
;ion activity had. died and could not 


B. V. Sunshine 
C.C.A.9, 126 F.2d 757. 

Sunshine 

C. 


V. N. L. R. B., 61 S.Ct. 845, 313 
U.S. 177, 85 L.Ed. 1271, 133 A.L.R. 
1217—N. L. R. B. V. Waumbec 
Mills, C.C.A.1, 114 F.2d 226. 
Contra N. L. R. B. v. National Cas- 
ket Co., C.C.A,2,'107 F.2d 992. 
mscrlmlnation In denying or tenui- 
nating employmexLt 
Congress did not differentiate be- 
tween discrimination in denying em¬ 
ployment and in terminating employ¬ 
ment.—Phelps Dodge Corporation v. 
N. L. R. B., 61 S.Ct 845, 313 U.S. 177, 
85 L.Bd. 1271, 133 A.L,R. 1217. 

Closed-shop contraot 

The board may not order an em¬ 
ployer to offer employment to one 
not a member of a union with which i 
the employer has a valid contract; 
under the terms of which the em¬ 
ployer is required to select its em¬ 
ployees from the members of such 
union.—^Waterman Steamship Corpo¬ 
ration .V. N. L. R. B., C.C.A.5, 103 F. 
2d 167, reversed on other grounds 
N. L. R. B. V. Waterman S. S. Cor¬ 
poration, 60 S.Ct 493, 309 U.S. 206, 
84 L.Ed. 704, rehearing denied 60 S.! 
Ct 611, 309 U.S. 696, 84 L.Ed. 1036.; 

Constructive discharge 
Where employees were temporarily 
transferred to positions where work- 
ing conditions were as good as where 
they originally worked, and hours 
and pay were the same, and em- 
iployees elected to quit employer-s 
Isarvice, and employer had sought to', 
linfluence employees against organ- 
liiing labor unions, employees should' 
'be tendered their former or substan¬ 
tially equivalent positions with full 
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as to this there is also authority to the contrary.^o 

The power of the board to order reinstatement 
extends to persons who have obtained other equiva- 
lent employment'^1 where an order , to such effect 
will effectuate the policies of the statute.'^^ 
jnstatement order in the case of one who has ob¬ 
tained substantially equivalent employment is a mat- 
ter within the discretion of the board, '^3 whose or¬ 
der must show that it has exercised its discretion 
and the reasons therefor;'^^ and the fact that em- 
ployees may hesitate to exercise their rights uniess 
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such orders are issued is a sufficient reasc-n for 

their issuance.*^® 

The board may order reinstatement of an em- 
ployee with or without back pay where the employ- 
er is guilty of unfair labor practices in violation of 
the statute*^® and such action is necessary to effec¬ 
tuate the policies of the statute.77 Reinstatement 
with or without back pay may be ordered as to em- 
ployees discharged because of union activities and 
for the purpose of discouraging membership in the 
union. '^3 Where a strike is caused by the employer- 
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]be peinstated did not preclude award 
fit back pay.—N. L. R. B. v. Revlon 
Products Corporation, C.CJ.A.2, 1144 F. 
:2d 8j8. 

■;E§instated employee 

Fersons already reinstated should 
,be excepted from reinstatement pro- 
Vision without impairingr their rightsj 
to back pay.—Reliance Mfg. Co. v. 
N*. Ii. R. B., C.C.A.7, 125 F.2d 311. 
. 70 . U.S.—N. L. R. B. V. Carlisle 

Lumber Co., C.C.A.9, 99 P.2d 633, 
certiorari d-enied Carlisle Lumber 
Co. V. ]Sr. L. R. B., 59 S.Ct. 586, 
306 U.S. 646, 83 L.Bd. 1045. 
-peath after relnstatoment ordered 
While National Labor Relatlons 
..A-Ot does not permit award of back 
•pay to wrongfully discharged em- 
«ployee uniess reinstated, back pay 
nould properly be awarded to per- 
sonal rspresentative of discharged 
employee dying after board entered 
prder for his reinstatement.—N. L. 
fj.. 8. V. Hearst, C.C.A.9, 102 P.2d 
658. 

jEteinstatement impossible 

If reinstatement in compliance 
with order, which also contains a 
back-pay allowance, becomes impos- 
pible, the back pay obligation is nev- 
srtheless enforceable.—N. L, R. B. v. 
JCiJloren, C.C.A.Mo., 122 F.2d 609, 137 
A.L.R. 510, certiorari danied Killoren 
V. N. L. R. B., 62 S.Ct. 412, 314 U. 
S. 696, 86 L.Ed. 656. 

71. U.S.—Phelps Dodge Corporation 
V. N. L. R. B., 61 S.Ct. 845, 313 

U. S. 177, 85 L.Ed. 1271, '133 A.L.R. 
1217—N. L. R. B. V. Brezner Tan- 
ning Co., C.C.A.1, 141 P.2d 62— 
N. L. R. B. V. Regal Knitwear Co., 
C.C.A.2, 140 F.2d 746, alTirmed 66 
S.Ct. 478, 324 U.S. 9, 89 L.Ed. 6C1 
—N. L. R. B. V. Van Deusen, C. 
C.A.2, 138 F.2d 893—N. L. R. B. 

V. J. G. Boswell Co., C.C.A.9, 136 
P.2d '685—N. L, R. B. v. Weirton 
Steel Co., C.C.A.3, 135 F.2d 494— 
N. L. R. B. V. Moltrup Steel Prod¬ 
ucts Co., C.C.A.3, 121 P.2d 612— 
N. L. R. B. V. Blanton Co., C.C. 
A.8, il21 P.2d 5'64—N. L. R. B. V. 
Mali Tool Co., C.C.A.7, 119 F.2d 
700. 

Before the mle was settled by 
ihe supreme court there were sever- 


al decisions to the contrary.—N. L. 

R. B. V. Moltrup Steel Products Co., 
C.C.A.3, 121 F.2d 612—N. L. R. B. v. 
Mali Tool Co., C.O.A.7, 119 F.2d 700 
—Texarkana Bus Co. v. N. L. R. B., 
C.C.A.8, 119 P.2d 480—N. L. R. B. 
V. Skinner & Kennedy Stationery 
Co., C.C.A.8. 113 P.2d 667—Subin v. 
N. L. R. B.. C.C.A.3, 112 P.2d 326, 
certiorari denied 61 S.Ct. 38, 311 U. 

S. 673, 86 L.Ed. 433—Mooresville 

Cotton Mills V. N. L. R. B., C.C.A.4, 
110 P.2d 179—N. L. R. B. v. Car¬ 
lisle Lumber Co., C.O.A.9, 99 P.2d 
533, certiorari denied Carlisle Lum¬ 
ber Co. V. N. L. R. B.. '69 S.Ct. 686, 
306 U.S. 646, 83 L.Ed. 1045—Moores¬ 
ville Cotton Mills V. N. L. R. B., C. 
C.A.4, 97 F.2d 959, modifying 94 P. 
2d '61. 

72. U.S.—^N. L. R. B. v. Brezner 
Tanning Co., C.C.A.1, 141 F.2d 62. 

73. U.S.—N. L. R. B. v. Regal Knit¬ 
wear Co., C.C.A.2, 140 P.2d 746, af- 
firmed 6'5 S.Ct. 748, 324 U.S. 9, 89 
L.Ed. 661. 

74. U.S.—Phelps Dodge Corporation 
V. N. L. R. B., 61 S.Ct. 845, 313 
U.S. 177, 85 L.Ed. 1271, 133 A.L.R. 
1217—N. L. R. B. V, Regal Knit¬ 
wear Co., C.C.A.2, 140 F.2d 746, 
afflrmed 65 S.Ct. 478, 324 U.S. 9, 89 
L.Ed. 661. 

75. U.S.—N. L. R. B. v. Regal Knit¬ 
wear Co., supra. 

70. U.S.—American Nat. Bank of 
St. Paul V. N. L. R. B., C.C.A.8, 
144 P.2d 268 t-N. L. R. B. v. Lou- 
isville Refining Co., C.C.A.6, 102 P. 
2d '678, certiorari denied" Louis- 
ville Refming Co. v, N. L. R. B., 
60 S.Ct. 81, 308 U.S. 568, 84 L.Ed. 
477. 

Exnployee discharged for testlfy- 
ing in labor board proceeding was 
properly ordered reinstated.—N. L. 
R. B. V. Viking Pump Co., C.C.A.8, 
113 P.2d 759, certiorari denied Viking 
Pump Co. V. N. L. R. B., 61 S.Ct. 
449, 312 U.S. 680, 85 L.Ed. 1119. 
Employees on strike when statute 
enacted 

Where employer’s factory was 
closed because of strike before en- 
actment of National Labor Rela¬ 
tione Act, restoration of strikers to 
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their employment by order of board 
could be effected only if employer 
had failed in its statutory duty to 
bargain collectively at some time 
after approval of the act, and be¬ 
fore the employer had resumed nor- 
mal operations of its factory with 
a full complement of production em- 
ployees.—^N, L. R. B. v. Columbian 
Enameling & Stamping Co., 69 S.Ct. 
501, 306 U.S. 292, 83 L.Ed. 660. 
TTnioiL jnrlsdlctlonai conAlot 
Where drivers' union had inform- 
ed newspaper company that it would 
not haul newspapers uniess compa- 
ny’s circulation employees were 
members of union, and company 
thereafter transferred to temporary 
positions in other departments em¬ 
ployees in circulation department 
who would not give up their mem¬ 
bership in newspaper guild, fact 
that company might be compelled to 
close its piant because drivers would 
refuse to haul papers if company 
complied with order of board requir- 
ing reinstatement of transferred em¬ 
ployees, did not preclude board from 
ordering reinstatement.—N. L. R. B. 
V. Star Pub. Co., C.O.A.9, 97 F.2d 
466. 

77. U.S.—N. L. R. B. v. Carlisle 
Lumber Co., C.C.A.9, 99 P.2d 633, 
certiorari denied Carlisle Lumber 
Co. V. N. L. R. B., 59 S.Ct. 686, 
306 U.S. 646, 83 L.Ed. 1045. 

Slmtdowu of piant 
A reinstatement order has been 
held proper where a piant was shut 
down for the purpose of interfering 
with the self organization of the 
employees.—N. L. R. B. v. Somer- 
set Shoe Co., C.C.A.1, 111 F.2d 681. 

78. U.S.—Phelps Dorlge Corporation 
V. N. L. R. B., -61 S.Ct. 846, 313 U. 
S. 177, 85 L.Ed. 1271. 133 A.L.R. 
1217—N. L. R., B. V. Jones & 
Laughlin Steel Corporation, 67 S. 
Ct. 615, 301 U.S. 1, 81 L.Ed, 893. 
108 A.L.R. 1352—Sewell Hats, Inc.. 
V. N. L. R. B., C.C.A.5, 143 P.2d 
460, certiorari denied '66 S.Ct. 130, 
323 U.S. '772, 89. L.Ed. 617—N. L. 
R. B. V. Brashear Preight Lines, 
'C.O.A.8, 119 P.2d 379—N. L. R. B. 
V. National Casket Cfo., C.C.A.2, 107 
P.2d 992—N. Ifc R. B. v. Pashion 
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'er’s unfair labor practices, the board may order the 
reinstatement of the strikers,'^^ and the board may 
order the reinstatement of an employee discharged 
solely because he participated in a strike against the 
employer.SO jt is not a valid objection to a rein¬ 
statement order as, to employees discriminatorily 
discharged that they participated in a strike against 
the employer after their discharge,8i that they 
failed to apply for reinstatement,82 or that some 
of them have been reinstated.83 Where the refusal 
to reinstate employees was discriminatory, the board 


may order their reemployment although they had 
struck in sympathy with others whose discharge was 
found to be not illegal.84 

The board may not order the reinstatement of 
employees where the employer has not committed 
an unfair labor practice in violation of the statute85 
or where the employee was lawfully discharged.®6 
The reinstatement of employees discharged because 
of their illegal seizure and retention of their em- 
ployer’s property may not be ordered even though 
the employer is guilty of unfair labor practices87 


Piece Dye Works, C.C.A.3. 100 P.2d 
304—N. L. R. B. V. Remington 
Rand, C.C.A.2, 94 F.2d 862, certio¬ 
rari denied Remington Rand v. N. 
L. R. B., 58 S.Ct. 1046. 304 U.S. 
®76. 82 L.Ed. 1540, rehearing de- 
nied Remington Rand v. U. S., <58 
S.Ct. 1054, 304 U.S. 590, 82 L.Ed. 
1549, certiorari denied Central Ex- 
«ecutive Council of Remington 
;Rand Employes’ Ass’ns v. N. L. R. 
.B., 58 S.Ct. 1061, 304 U.S. 585, 82 
Xi.Ed. 1546. 

'Smployee in a supervisory posltioii 
The reinstatement of shop fore- 
man whose discharge was mcftivat- 
ed by employer’s hostility toward 
Union which foreman represented 
would not be required in view of 
•foreman's active connection with un- 
•lon and his known history of influ- 
•encing employees in favor of the un- 
ion in which he had a supervisory 
position.—^Wells, Inc,, v.' N. L. R. B., 
<!.O.A.9, 162 F.2d 457. 

'Contract with craft unlon 

Where employer improperly inter- 
■fered with attempts of employees to 
'have a plant-wide union in place of 
craft unions, employees who were 
'.discharged in conformity with an 
■ agreement between employer and 
"craft union were properly ordered 
reinstated with back pay.—Corning 
■Glass Works v. N. L. R. B., C.C.A. 
2, 118 P,2d 626. . ' 

"79. U.S.— N. L. R. B. V. American 
Creosoting Co., C.C.A.6, 139 F.2d 
193, certiorari denied 64 S.Ct. 937, 
321 U.S. 797, 88 L.Ed. 1086—N. L. 
R. B. V. Poultrymen's Service Cor- 
.poration, C.C.A.3, 138 F.2d 204— 
N. L. R. B. V. Chattanooga Bakery, 
'C.C.A.6, 127 P.2d 201, certiorari de¬ 
nied Chattanooga Bakery v. N. L. 
R. B., 63 S.Ct. 15'7, 317 U.S. 676, 
87 L.Ed. 643—N. L. R. B. v. Stack- 
,pole Carbon Co., C.C.A.3, 105 F.2d 
167, certiorari denied Stackpole 
'Carbon Co. v. N. L. R. B., 60 S. 
Ct. 142, 308 U.S. 60i5, 84 L.Ed. 606, 
and opinion supplemented, C.C.A., 
128 F.2d 188—N. L. R. B. v. Star 
Pub. Co., C.C.A.9, 97 P.2d 465. 
'^onunion strlkers 

The board, in orderingr company to 
^reinstate ali emplQyeeis who went on 


strike because of unfair labor prac¬ 
tice, properly included in reinstate¬ 
ment order nonunion workers, those 
joining strike after it was originally 
called, and employees who were not 
eligible for membership in union 
calling strike.—L. R. B. v. Biles 
Coleman Lumber Co., C.C.A.9, 98 F. 
2d 18. 

Coufidentlal employee 
Fact that employei^s striking sec- 
retary was excluded from the col¬ 
lective bargaining unit because she 
might have access to confldential In¬ 
formation pertaining directly to em- 
ployer’s labor relations did not pre- 
clude her from receiving reinstate¬ 
ment and back pay, since the exclu- 
sion did not deprive her of the bene- 
fits of the National Labor Relations 
Act.—N. L,. R, B. V. Poultrymen's 
Service Corp„ C.C.A.3, 138 P.2d 204. 
Notice of absence 
Provision of employment contract 
requiring employees to give notice 
of intended absence from work was 
not intended to apply to absence 
from work due to strikes or to af- 
fect rights of striking employees to 
reinstatement in acccw^dance with or¬ 
der.—^Berkshire Knitting Mills v. N. 
L. R. B., 'C.C.A.3, 139 P.2d 134, cer¬ 
tiorari denied 64 S.Ct. 1168, 322 U.S. 
747, 88 L.Ed. 1579. 

With back pay 

Where the employer has commit¬ 
ted an unfair labor practice, the 
board may order the reinstatement 
with back pay of employees even 
though they have gone out on strike. 
—^N. L. R. B. V. Moore-Lowry Plour 
Mills Co., C.C.A.10, 122 P.2d 419. 

80. U.S.-^Home Ben-eflcial Life Ins. 
Co. V. N. L. R. B., C.C.A.4, 169 F.2d 
280. 

81. U.S.—N. L. R. B. V. Cowell 

Portland Cernent Co., C.C.A.9, 148 
P.2d 237, certiorari denied 66 S. 
Ct. 44, 326 U.S. 735, 90 L.Ed. 438. 

82. U.S.—N. L. R. B. v. Cowell 

Portland Cernent Co., supra—Idaho 
Potato Growers v. N. L. R. B., C. 
C.A.9, 144 F,2d 295, certiorari de¬ 
nied '65 S.Ct. 122, 323 U.S. 7'69, 89 
L.Ed, 615—^N. L. R. B. v. Sunshine 
Mining Co., 'C.C.A.9, 110 F.2d 780, 
certiorari denied Sunshine Mining 
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Co. v. N. L. R. B., 61 S.Ct. 447, 

312 U.S. 678, 85 L.Ed. 1118, rehear¬ 
ing denied 61 S.Ct 619, 312 U.S. 
'713, 85 L.Ed. 1144. 

Unlawful conditlons 
An employer’s refusal to reinstate 
his striking employees unless they 
joined a company union warrants a 
reinstatement order as to such em¬ 
ployees even though they failed to 
apply for reinstatement where such 
failure was caused by the employer^s 
unlawful conditions.—Eagle-Picher 

Mining & Smelting Co. v. N. L. R. 
B., C.C.A.8, 119, F.2d 903, 

83. U.S.—N. L. R. B. v. CoWell 
Portland Cernent Co., C-C.A.9, 148 
P.2d 237, certiorari denied 66 S. 
Ct 44, 326 U.S. '735, 90 L.Ed. 438. 
04. U.S.—Firth Carpet Co. v. N. Xi. 
R. B., C.C.A.2, 129 P.2d 633. 

85. U.S.—N. L. R. B. v. Brashear 
Preight Lines, C.C.A.8, 119 P.2d 
879—N. L. R. B. v. Superior Tan- 
ning Co., 'C.C.A.7, 117 P.2d 881, cer¬ 
tiorari denied Superior Tanning 
Co. V. N. L. R. B., 61 S.Ct 834, 

313 U.S. 6159, 85 L.Ed. 1520—N. L. 
R. B. V. Carlisle Lumber Co., C.C. 
A.9, 99 P.2d '533, certiorari denied 
Carlisle Lumber Co. v. N. L. R. 

59 S.Ct 686, 306 U.S. 646, 83 
L.Ed. 1045—Black Diamond S. S. 
Corp. V. N. L. R. B„ C.C.A.2, 94 
F.2d 875, ;certiorari denied 68 S. 
Ct. 1044, 304 U.S. 579, 82 L.Ed. 
1542. 

86. U.S.—N. L. R. B. v. Montgom- 
ery Ward & Co., C.C.A.8, 157 P.2d 
486—N. L. R. B. v. Williamson- 
Dickie Mfg, Co..' C.C.A.5, 130 F.2d 
260. 

Refusal to haudle work shifted from 
strike-bouud piant 

U.S.—N. L. R. B. V. Montgomery 
Ward & Oo., C.C.A.8, 167 P,2d 486. 

87. U.S.—N. L. R. B. v. Fansteel 
Metallurgical Corporation, <59 S.Ct 
490, 306 U.S. 240, 83 L.Ed. 627, 123 
A.L.R. 599. 

Aiders and abettors 
U.S.—N. L. R. B. V. Fansteel Metal¬ 
lurgical Corp., supra. 

Sit-dowu Btrlke 

U.S.—McNeely & Price Co. v. N. L. 
R. B., C.C.A.3, 106 P.2d 878. 
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and has reemployed some of those who participated 
in the illegal seizure of the plant.88 Similarly the 
board may not order the reinstatement of employees 
discharged because of their participation in a strike 
on board a ship in violation of a mutiny statute 
even though the strike was precipitated by the em- 
ployer^s unfair labor practice.^^ It has been held 
that reinstatement may not be ordered as to em¬ 
ployees discharged because they went on strike in 
violation of a contract with the employer not to 
strike and to submit differences to arbitration.^*^ 
Similarly, where a minority of the employees strike 


because of a refusal by the employer to bargain 
with their representative and are discharged, it has 
been held that they are limited to their economic 
weapon and that the board may not order their re- 
instatement.91 The power of the board to order re¬ 
instatement as to employees who have committed 
crimes or other unlawful acts is somewhat restrict- 
ed.92 One habitually intoxicated while at work 
where his intoxication represented a danger to the 
public should not bc ordered reinstated even though 
he was discharged for other reasons and as part of 
an unfair labor practice.®^ 


88. U.S.—N. L. r: B. V. Pansteel 
Metallurgical Corp., 59 S.Ct, 490, 
306 U.S. 240, 83 L.Ed. 627, 123 A. 
L.R. 599. 

89. U.S.—Southern S. S. Co. v. N. 
L. R. B., '62 S.Ct. 88-6, 316 U.S. 31, 
86 L.Ed. 1246. 

Statutes reg^ardiiLg* shipping* ar- 
ticles and duties of master must he 
considered in determining" validity of 
order reauiring- reinstatement of sea- 
men who conducted a striko on board 
a vessel away from horne port.— 
Southern S. S. -Co. v. N. L. R. B., 
supra. 

90. U.S.—N. L. R. B. V. Columbian 
Enamelingr & Stamplng- Co., C.C.A. 
7, 96 F.2d 948, afflirmed 69 S.Ct. 

‘501. 306 U.S. 292, 82 L.Ed. 660. 

91. U.S.—N. L. R. B. V. Brashear 
Freight Lines, C.C.A.8, 119 P.2d 
3'79. 

92. U.S.—N. L. R. B. v. Quality & 
Service Laundry, C.C.A.4, 131 F.2d 
182, .certiorari denied Quality & 
Service Laundry v. N. L. R. B., 63 
S.Ct. 831, 318 U.S. 775, 87 L.Ed. 
1144. 

Clean hands 

(1) Striking employees werfe not 
precluded from reinstatement under 
order of board on ground tha* they 
did not come into coiirt with clean 
hands, since that principle is not ap- 
plicable to governmental agency 
seeking enforcement of its order.— 
Republic Steel Corp, v. N. L. R. B., 
C.C.A.3, 107 F.2d 472, certiorari de¬ 
nied 60 S.Ct. 806, 309, U.S. 684, 84 
L.Ed. '1027, vacated on other grounds 
60 S.Ct. 1072, 310 U.S. 655, 84 L.Ed. 
1419, certiorari denied Central Coun- 
cil of Steel Plants, Northern Eist. 
Republic Steel Corp. v. N. L. R. B.,' 

60 S.Ct. 808, 309 U.S. 684, 84 L.Ed. 
1028, and supplemented, C.C.A., Re¬ 
public Steel Corp. v. N. L. R. B., 114 
F.2d 820, modifled on other grounds 

61 S.Ct. 77, 311 U.S. 7, 85 L.Ed. 6. 

(2) Discharged employees were 
not barred from being reinstated and 
from obtaining back pay from em¬ 
ployer guilty of unfair labor prac- 
tices on ground that they did not 
have clean hands because they had 


committed acts of violence.—N. L. 

R. B. V. Carlisle Lumber Co., C.C.A.9, 
99 F.2d '533, certiorari denied Car¬ 
lisle Lumber Co. v. N. L. R. B., 59 

S. Ct. -586, 306 U.S. 64'6, 83 L.Ed. 1045. 

Employees oharged with contempt 

Order directing reinstatement of 
employees against whom employer 
had initiated contempt proceedings 
for violation of temporary Injunction 
was not invalid where no finding of 
guilt was made as to striking em¬ 
ployees in contempt proceedings.— 
N. L. R. B. V. Colten, C.C.A.6, 105 P. 
2d 179. 

ViolezLoe 

(1) Ordinarily the employer 
should not be rectuired to reinstate 
an employee who had been guilty of 
violence during a labor dispute.— 
Republic Steel Corp. v. N. L. R. B., 
C.C.A.3, 10‘7 P.2d 472, certiorari de¬ 
nied 60 S.Ct. 806, 309 U.S. 684, 84 
L.Ed. 1027, vacated on other grounds 
60 S.Ct. 1072, 310 U.S. 655, 84 L.Ed. 
1419, certiorari denied -Central Coun- 
cll of Steel Plants, Northern Dist. 
Republic SteeLCorp. v. N. L. R. B., 

60 S.Ct. 808, 309 U.S. 684, 84 L.Ed. 
1028, and supplemented, C.C.A., Re¬ 
public Steel Corp. v. N. L. R. B., 114 
F.2d 820, modifled on other grounds 

61 S.Ct. 77, 311 U.S. 7, 85 L.Ed. 6— 
Standard Lime & Stone Co. v. N. 
L. R. B„ C.C.A.4, 97 P.2d 531—N. L. 
R. B. V. Ohio Calcium -Co., C.C.A.6, 
133 P.2d 721. 

(2) Violence and lawless conduct 
occurring during strike did not re¬ 
quire dismissal of entire proceeding 
before National Labor Relations 
Board involving reinstatement of 
striking employees.—Berkshire Knit- 
ting Mills & N. L. R. B., C.C.A.3, 139 
F.2d 134, cortiorari denied 64 S.Ct. 
1158, 352 U.S. 747, 88 L.Ed. 1579. 

(3) Norris-LaGuardia Act applies 
to reinstatement order of the board, 
and in absence of proof of actual 
participation, authorization, or ratifl- 
cation, an order requiring employer 
to reinstate strikers was not improp- 
er on theory that strikers were all 
responsible for acts of violence com¬ 
mitted by some of their fellows.— 
Republic Steel Corp. v. N. L. 1^. B., 
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C.C.A.S, il07 P.2d 472, certiorari de¬ 
nied 60 S.Ct. S06, 309 U.S. 6S4, 84 L. 
Ed. 1027, vacated on other grounds 
60 S.Ct. 1072, 310 U.S. 655, 84 L.Ed. 
1419, certiorari denied Central Coun- 
cil of Steel Plants, Northern Dist. 
Republic Steel Corp. v. N. L. R. B., 

60 S.Ct. 808, 309 U.S. 684, 84 L.Ed. 
1028, and supplemented, C.C.A., Re¬ 
public Steel Corp. v. N. L. R. B., 
114 F.2d 820, modifled on other 
grounds 61 S.Ct. '77, 311 U.S. 7. 85 
L.Ed. 6. 

Convictlon of crime 

(1) Order of board requiring rein¬ 
statement of striking employees us- 
ing punishment inflicted in local 
court as criterion of seriousness of 
offense was proper.—Berkshire Knit- 
ting Mills V. N. L. R. B., C.C.A.S, 139 
F.2d 134, certiorari denied -64 S.Ct. 
1158, 322 U.S. 747, 88 L.Ed. 1579. 

(2) The board could order rein¬ 
statement and back pay for striking, 
employees who were convicted in 
military courts of rioting or were in- 
dlcted for crime in other courts, 
where employers did not ralse the 
question and had no rule or polioy 
against employment of such persons. 
—Eagle-Pichcr Mining & Smelting 
Co. V. N. L. R. B., G.C.A.8, 119 P.2d 
003. 

(3) Finding thajt rioting was not 
of sufficient gravity to warrant ex- 
clusion from order of reinstatement 
was not an abuse of discretion.—N. 
L. R. B. V. Elkland Leather Co., C.C. 
A.3, 114 F.2d 221, certiorari denied 
Elkland Leather Co. v. N. L. R. B., 

61 S.Ct. 170, 311 U.S. 705, 85 L.Ed. 
457. 

(4) Where employee was discharg¬ 
ed because of unlon activities, board 
could order reinstatement despite a 
conviction of employee for malicious 
destruction of property, which em¬ 
ployee testified was a consequence 
of his having become intoxicated and 
which was not a reason for the em- 
ployee's discharge.—N. L. R. B. v. 
Oregon Worsted -Co., C.C.A.9, 96 F. 
2d 193. 

93. U.S.—N. L. R. B. v. U. S. Truck 
Co., C.C.A.6, 124 F.2d 887. 
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Reinstatement will not be ordered where the em- 
ployer has made a proper offer of reemployment 
which was refused,94 but an illegally conditioned 
offer of reemployment will not bar a reinstatement 
order.95 Reinstatement should not be ordered as 
to an employee who testifies that he does not desire 

reinstatement.96 

(C. Amonnt of Back-Pay Award 

The back-pay award may not exceed the amount 
that the employee wouid have earned but for the un- 
lawful discharge, and deductione should be made for 
compensatlon from other employment and for losses 
from the failure to seek or accept other employment. 

The National Labor Relations Board has the pow- 
er to determine the amount of back pay that the em- 
ployer shall pay the employee,^'^ but should give the 
employer a fair hearing on the question.^s Xbe 
order directing back pay need not determine the 
amount of the back-pay award; it may prescribe 
the rule to be applied and leave the actual compu- 
tation to the parties.99 

The board has reasonable discretion in determin- 
ing the amount of the back-pay awards,^ and, where 
the circumstances make it impractical to make an 


exact determination of each employee’s back pay, 
the board may use as close approximations as the 
circumstances permit in determining back-pay 
awards.2 Where the discrimination consisted in the 
fact that an undue proportion of union men were 
laid off during a slack period, an order directing 
back pay for such excess number and dividing it 
among all the union men laid off has been upheld.3 

The provision for payment of back wages must 
be confiined to restitution for the wrong done^ and 
may not exceed the amount that the employee wouid 
have earned while at work but for the unlawful dis- 
charge.5 Thus back pay.may not be awarded for 
slack periods during which the employee wouid have 
been laid off^ under the governing seniority Sys¬ 
tem,7 but men who ordinarily wouid have been 
transferred to other work during slack periods are 
entitled to back pay for such periods.^ The pe¬ 
riod during which the employer's piant was closed 
down by a strike caused by his unfair labor prac- 
tices need not be deducted in computing the back- 
pay award to one illegally discharged.9 Back pay 
may not be awarded for the period during which 
the employee was serving in the armed forces.l^^ 


94. U.S.—N. Lf. R. B. v. Wilson 
Line, C.C.A.3, 122 F.2d 809. 

General offer of employmexLt 
•■U.S.—N. L. R. B. V. Van Deusen, C. 
C.A.2,*138 F.2d 893. 

Delay 

An employee who did not appear 
Cor work until six days after it was 
ofCered him by employer, because of 
• consideration for temporary employ¬ 
er did not forfeit his rights to re- 
‘ employment and reinstatement.—N. 
'L, R. B. V. Lightner Pub. Corp. of 
111., C.C.A.7, 128 F.2d 237. 

'95. TJ.S.—N. L. R. B. v. St. Marys 
Sewer Pipe Co., C.C.A.3, 146 F.2d 
996—Waterman S. S. Corp. v. N. 
L. R. B., C.C.A.5, 119 F.2d 760— 

K. L. R. B. V. National Motor 
Bearing Co., C.C.A.9, 105 F.2d 652. 

"96- U.S.—^Colonie Fibre Co. v. N. 

L. R. B., C.C.A.2, 163 P.2d 6S. 

' 97. U.S.—N. L. R. B. v. Carlisle 
Lumber Co., 94 P.2d 138, certiorari 
denied Carlisle Lumber Co. v. N. 
L. R. B., 58 S.Ct. 1045, 304 U.S. 
575, 82 L.Ed. 1539. 

. 98 . U.S.—N. L. R. B. v. New York 

Merchandise Co., C.C.A.2, 134 F.2d 
949. 

','■99. U.S.—N. L. R. B. v. Wilson 
Line, C.C.A.3, 122 P.2d 809—N. L. 
R. B. V. Carlisle Lumber Co., C.C. 

A. 9, 99 P.2d '583, certiorari denied 
Carlisle Lumber 'Co. v. N. L. R. 

B. , '59 S.Ct. 586, 806 U.S. 646, 83 
.L.Ed. 1046. 


Reinstatement before negotiations as 
to back pay 

An employer may not delay com- 
pliance with the reinstatement pro- 
visions of the order until the back- 
pay negotlations are concluded; re¬ 
instatement should precede the ne- 
gotiations,—N. L. R. B. v. American 
Potash & Chemical Corporation, C.C. 

A.9, 113 P.2d 232, 129 A.L.R. 874, pe- 
tition denied 118 F.2d 630. 

1. U.S.—Home Beneflcial Life Ins. 
Co. V. N. L. R. B., C.O.A.4, 159 F. 
2d 280—Williams Motor Co. v. N. 
L. R. B., C.C.A.8, 128 F.2d 960. 

2. U.S.—Marlin-Rockwell Corpora¬ 
tion v. N. L. R. B., C.C.A.2, 133 F. 
2d 258. 

Particular approximation held valid 
U.S.—N. L. R. B. V. American Cre- 
osoting Co., C.C.A.6, 139 F.2d 193, 
certiorari denied 64 S.Ct. 937, 321 
U.S. 797, 88 L.Ed. 1086. 

3. JJ.S.—P. W. Woolworth Co. v. 
n' L. R. B., C.C.A.2, 121 F.2d 658. 

4. U.S.—N. L. R. B. V. Leviton Mfg. 
Co., C.C.A.2, 111 F.2d 619. 

Employment by coworkers 

Where employee worked only half 
of her time for employer, the other 
half being devoted to preparing 
lunches for employees who paid her 
for such work, such employee wouid 
not be allowed loss of compensation 
for serving lunches to employees.— 
N. L. R. B. V. Acme Air Appliance 
Co., CjO.A. 2, 117 F.2d 417. 

5. U.S.—N. L. R. B. V. C. Nelson 
Mfg. Co., C.C.A.8, 120 P.2d 444— 
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N. L. R. B. V. Planters Mfg. Co., 

C.C.A.4, 106 P,2d 624. 

6. U.S.—Salmon & Cowin v. N. L. R. 

B. , C.C.A.6, 148 F.2d 941, certio¬ 
rari denied 66 S.Ct. 100, 326 U.S. 
758, 90 L.Ed. 456—N. L. R. B. v. 
American. Creosoting Co., C.C.A.6, 
139 P.2d 193, certiorari denied 64 
S.Ct. 937, 321 U.S. 797, 88 L.Ed. 
1086—Marlin-Rockwell Corp. v. N. 
L. R. B., C.C.A.2, 133 P.2d 258— 
N. L. R. B. V. Wilson Line, C.C.A. 
3, 122 P.2d 809. 

7. U.S.—Corning Glass Works v. N. 
L. R. B., C.C.A.2, 118 F.2d 625. 

Seniority rules 

Where discriminatorily discharged 
employee had seniority over some 
employees retained, seniority based 
on length of service within the par¬ 
ticular class of employment was the 
proper test only if work denied dis¬ 
charged employee was within the 
scope of his particular class, but, if 
it was of a kind not restricted to his 
class, seniority should be determined 
on basis of time of entry into com- 
pany's employ.—N. L. R. B. v. Wil¬ 
son Line, C.C.A.3, 122 F.2d 809. 

8. U.S.—N. L. R. B. V. Remington 
Rand, C.C.A.2, 130 P.2d 919—N. L. 
R. B. V. Reed & Prince Mfg. Co., 

C. C.A.1, 130 P.2d 765. 

9. U.S.—N. L. R. B. V. Hearst. C. 
C.A.9, 102 P.2d 668. 

10. U.S.—N. L. R. B. V. Walt Disney 
Productions, C.C.A.9, 146 F.2d 44, 
certiorari denied 65 S.Ct. 102-5, 324 
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The period for which back pay may be awarded ducted.^s In the case of an employee who has ob- 
terminates on reinstatement,il but an employer’s tained other employment at higher wages, the board 
discriminatory offer of reemployment does not ter- may order the payment of back wages from the 
minate the period for which back pay may be award- time of discharge to the time the new employment 
ed.i2 In the case of employees on strike, back pay ^^s obtained without deducting the subsequent ex- 
should be limited to the period after application for sum.i® 

reemployment was made. 

In computing back-pay allowances, deductions I" computing the back-pay allowance, deductions 
should be made for compensation received from should be made for losses which the employee will- 
other employment..ii Where the board limits its fuHy incurred, as where he failed to seek or re- 
back-pay order to certain periods, earnings of the fused to accept other employment,but the striet 
employee made outside the periods may not be de- rule of mitigation of damages applicable in civii 


U. s. 8'77, 89 L.Bd. 1429—N. L. R. 

B. V. Harbison-Walker Refracto- 
ries Co., C.C.A.8, 137 F.2d 596. 

11. U.S.—N. Li. R. B. V. Yale & 
Towne Mfg. Co„ C;C.A.2, 114 F.2d 
376. 

Gliang^e in pay 

Where seamen had been reinstat- 
ed to former positions without dis- 
crimination, and changes in their 
pay were not due to discriminations, 
such seamen were entitled to be 
made whole only for time between 
their respective discharges and offers 
of reinslatement.—^^^^aterman S. S. 
Corporation v. N. L. R. B., C.C.A.6, 
119 F.2d 760. 

Bate of relnstatement 

The back-pay award may include 
the period up to reinstatoment and 
not simply to the date of the rein- 
statement order.—N. L. R. B. v. Car- 
lisle Lumber Co., C.C.A.9, 99 P.2d 
533, certiorari denied Carlisle Lum¬ 
ber Co. V. N. L. R. B., 59, S.Ct. 686, 
306 U.S. 646, 83 L.Ed. 1045. 

12. U.S.—N. L. R. B. V. Poultry- 
men’s Service Corporation, C.C.A. 
3, 138 F.2d 204. 

13. U.S.—Polish Nat. Alliance of U. 
S. V. N. L. R. B., C.C.A.7, 133 P.2d 
175. afflrmed 64 S.Ct. 1196, 322 U.S. 
643, 88 L.Ed. 1509—United Biscuit 
Co. of America v. N. L. R. B.. C. 

C. A.7, 128 P.2d 771—N. L. R. B. 

V. Stackpole Carbon Co., C.C.A.3, 
105 P.2d 167, certiorari denied 
Stackpole Carbon Co. v. N. L. R. 
B., 60 S.Ct. 142, 308 U.S. 605, 84 
L.Ed. 606, and opinion supplement- 
ed, C.C.A., 128 F.2d 188. 

One who made application prior to 
other striking employees was enti¬ 
tled to be made whole from date of 
his application.—Polish Nat. Alli¬ 
ance of U. S. V. N. L. R. B., C.C.A.7, 
133 P.2d 175, affirmed 64 S.Ct. 1196, 
322 U.S. 643, 88 L.Ed. TSOQ. | 

li4. U.S.—Social Sec. Board v. Nie- 
rotko, Mich., 66 S.Ct. 637, 327 U. 
S. 3-58, 90 L.Ed. '718, 162 A.L.R. 
1445—Berkshire Knitting Mills v. 
N. L. R. B., C.C.A.3, 139 F.2d 134, 
certiorari denied 64 S.Ct. 1168, 
322 U.S. 747. 88-L.Ed. 1679—N. L. i 


R. B. V. Hudson Motor Car Co., C. 
C.A.6, 136 P.2d 385—N. L. R. B. 
V. Baldwin Locomotive Works, C.C. 

A. 3, 128 P.2d 39—^New York Hand- 
kerchief Mfg. Co. v. N. L. R. B., 
C.C.A.7, 114 P.2d 144, certiorari de¬ 
nied 61 S.Ct. 170, 311 U.S. 704, 86 
L.Ed. 457—Phelps Dodge Corpora¬ 
tion V. N. L. R. B„ C.C.A.2, 113 .F. 
2d 202, modifled on other grounds 
61 S.Ct. 845, 313 U.S. 177, 85 L.Ed. 
1271, 133 A.L.R. 1217—N. L. R. B. 
V. American Potash & Chemical 
Corporation, C.C.A.9, 98 P.2d 488, 
certiorari denied American Potash 
& 'Chemical Corporation v. N. L. R. 

B. , 59 S.Ct. 682, 306 U.S. 643, 83 
L.Ed. 1043. 

Amoimt earnod in own business 
should be dediicted.—^N. L. R. B. v. 
Poultrymen’s Service Corporation, C. 

C.A.3, 138 P.2d 204. 

Severanoe pay paid by the employ- 
er to the discharged employees 
should be deducted.—^N. L. R. B. v. 
Hearst, C.C.A.9, 102 P.2d 658. 
Deductlon of time during which em. 
ployed 

A back-pay order is not complied 
with by paying an amount computed 
by paying full wages for the period 
the employee was unemployed, in- 
stead of full wages for the total pe¬ 
riod less the amount of wages earn- 
ed during that period.—^Waterman S. 

5. Corporation v. N. L. R. B., C.C.A. 

6, 119 F.2d 760. 

Fallure to raise issue 

Where during hearing employer 
had not raised issue concerning po- 
tential earnings from other employ- 
ers, that issue was foreclosed to date 
of close of hearing.—Corning Glass 
Works V. N. L. R. B., C.C.A.2, 129 
F.2d 9,67. 

“Eamings” within order requiring 
employer to pay to wrongfully dis- 
charged' employee a sum which em¬ 
ployee would have earned, less his 
not earnings during period of unem- 
ployment, means sums received as 
“wages" for Services performed.— 
N. L. R. B. V. Brashear Freight 
Lines, C.C.A.8, 127 P.2d 198. 

15. U.S.—N. L. R. B. V. Hudson 
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Motor Car Co., C.C.A.'6, 136 F.2d 
38'5. 

Employment during slack periods 
Employer was not authorized to 
deduct from the amount that the 
employees would normally have 
earned, but for their discharge, 
amounts they had earned elsewhere 
during the period employees would 
normally have been unemployed.— 
N. L. R. B. V. Recd & Prince Mfg, 
Co., C.C.A.1, 130 F.2d 765. 

16. U.S.—N. L. R. B. V. Kaplan, C. 
C.A.2, 138 F.2d 884, certiorari de¬ 
nied Kaplan v. N. L. R. B., 64 S. 
Ct. 787, 321 U.S. 788, 88 L.Bd. 1079. 

17. U.S.—Phelps Dodge Corporation 
V. N. L. R. B., 61 S.Ct. 845, 313 
U.S. 177, 85 L.Ed. 1271, 133 A.L.R. 
1217—N. L. R. B. V. Cheney Cali- 
fornia Lumber Co., C.C.A.9, 149 F. 
2d 333, reversod on other grounds 
'66 S.'Ct. 553, 327 U.S. 385, 90 L.Ed. 
739—N. L. R. B. v. Cowell Port- 
land Cernent Co., C.C.A.9, 148 F.2d: 
237, certiorari denied 66 S.Ct. 44, 
326 U.S. 735, 90 L.Ed. 438—N. L. 
R. B. V, American Laundry Mach. 
Co., C.C.A.2, 138 P.2d 889—N. H 

R. B. V. Hudson Motor Cax Co., C. 
C.A.6, 136 P.2d 385—Corning Glass. 
Works V.' N. L. R. B., C.C.A.2, 120 
P.2d 967—^N. L. R. B. v. Condenser 
Corporation of America, C.C.A.3’, 
128 F.2d 67—N. L. R. B. v. Subur- 
ban Lumber Co., 'C.C.A.S, 121 P.2d: 
829, certiorari denied Suburban 
Lumber Co. v. N. L. R. B., 62 S. 
Ct. 364, 314 U.S. 693, 8'6 L.Ed. 554; 
—Subin V. N. L. R. B., C.C.A.3’, 
112 F.2d 326, certiorari denied 61 

S. Ct. 38, 311 U.S. 673, 86 L.^Ed. 
433. 

Afilrmative defense 
Showing as basis for d-eductlons. 
from back pay because of clcarly un- 
justiflable refusal of discharged em¬ 
ployee to take desirable new employ¬ 
ment is an affirmative defense, andi 
is not a part of board^s case so as to. 
require voiding of reinstatement 
order for failure to introduce evi- 
dence and make'finding on the ques- 
tion.—^N. L. R. B. v. J. Qk, BoswelL 
Co., C.C.A,9, 136 F.2d 68'5^ 
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suits by discharged employees is not applicable^s 
and the board has a wide discretion in determining 
such deduction.l9 

CoUateral benefits, The amount of the back-pay 
award should not be affected by collateral benefits 
and gifts received by the employee as a resuit of the 
discharge.20 Unemployment Insurance payments 
received by the employee need not be deducted in 
computing his back pay,2i and are not “earnings” 
within the meaning of an order of the board direct- 
ing the payment of back wages less the employee*s 

net earnings.22 

Dclay in proceeding. Delay by the board in en- 


tering the order^S or in filing the complaint^^ does 
not require the shortening of the period for which 
the employee is entitled to back pay, but the back- 
pay award should not cover the period prior to the 
filing of charges, where the filing of charges was 
unreasonably delayed.^® 

Payment to government zvdrk relief agencies, A 
back-pay order providing that, in computing the 
amount, receipts by the employee from work relief 
agencies be deducted and that the employer pay 
such sums to the government agencies involved is 
invalid in so far as it directs payment to the gov¬ 
ernment agencies.2 6 


Dlscrilinlnatory JoT^s 

Wheive employees were wrongfully 
discharged because of union activi- 
ties, employer was not entitled to 
credit for amounts which employees 
would have earned in discriminatory 
jobs ofCered by employer.—N. L. R. 
B, V. Armour <& Co., C.C.A.IO, 1'64 F. 
2d 570, certiorari denied 67 S.Ct. 92, 

S29 U.S. 732, 91 L.Ed.-. 

18. U.S.—Phelps Dodge Corp. v. N. 
L. R. B., 61 S.Ct. 845, 313 U.S. 177, 
85 L.Ed. 1271, 133 A.L.R. 1217— 
Corning Glass Works v. N. L. R. 
B., C.C.A.2, 129 F.2d 967—N. L. R. 
B. V. Carlisle Lumber Co., C.C.A. 
9, 99 F.2d 533, certiorari denied 
Carlisle Lumber Co. v. N. L. R. B., 
69 S.Ct. 686, 306 U.S. 64'6, 83 L.Ed. 
1045. 

18. U.S.—Corning Glass Works v. 

N. L. R. B., C.C.A.2, 129 F.2d 967. 
«0. U.S.—N. L. R. B. V. Marshall 

Field & Co., C.C.A.7, 129 F.2d 169, 
144 A.L.R. 394, affirmed 63 S.Ct. 
■585, 318 U.S. 253, 87 L.Ed. 744, 
rehearing denied 63 S.Ct. 849, 318 
U.S. 802, 87 L.Ed. 1165—N. L. R. 
B. V. Brashear Freight Lines, C.C. 

A.8, 127 F.2d 198. 

•0-rooeries distributed by union. 

U. S.—N. L. R. B. V. Brashear 
Freight Lines, supra. 

21. U.S.—N. L. R. B. V. Marshall 

Field & Co., C.C.A.7, 129 P.2d 169, 
144 A.L.R. 394, affirmed 63 S.Ct. 
6815 , 318 U,S. 263, 87 L.Ed. 744, re¬ 
hearing denied 63 S.Ct. 849, 318 U. 
S. 802, 87 L.Ed. 116'5. 

Rlight to retaln unemployinent pay¬ 
ments 

Whether discharged employees 
were entitled to retain state unem¬ 
ployment benefits when paid by em¬ 
ployer for the same period was a 
question between employees and the 
proper state officials.—N. L. R. B. 

V. Marshall Field & Co., supra. 

ia2. U.S.—Marshall Field & Co. v. N. 
L. R. B., 111., 63 S.Ct. 585, 318 U. 
S. 253, 87 L.Ed. 744, rehearing de¬ 
nied 63 S.Ct. 849, 318 U.S. 802, 87 
L.Ed. 1165. 


23. U.S.—N. L. R. B. v. Electric 
Vacuum Cleaner Co., 62 S.Ct. 846, 
315 U.S. 685, 86 L.Ed. 1120, re¬ 
hearing denied 62 S.Ct. 1038, 316 
U.S. 708, 86 L.Ed. 1775—N. L. R. 

B. V. American Creosoting Co., C. 

C. A.6, 139 F.2d 193, certiorari de¬ 
nied 64 S.Ct. -937, 321 U.S. 797, 88 
L.Ed. 1086—N. L. R. B. v. Wilson 
Line, C.C.A.3, 122 P.2d 809—Trip¬ 
lex Screw Co. v. N*. L. R. B., C.C.A. 

6 , 117 F.2d 858. 

24. U.S.—N. L. R. B. v. William 
Davies Co., C.O.A.7, 136 P.2d 179, 
certiorari denied William Davies 
Co. V. N. L. R. B., 64 S.Ct. 82, 320 

U. S. 770, 88 L.Ed. 460. 

Reason for delay in filing com- 
plaint could be considered in fram- 
ing a back-pay order.—Berkshire 
Employees Ass’n of Berkshire Knit- 
ting Mills V. N. L. R. B., C.C.A.3, 121 
P.2d 236. 

25. U.S.—N. L. R. B. v. Walt Dis¬ 
ney Productions, C.C.A.9, 146 P.2d 
44, certiorari denied 65 S.Ct. 1025, 
324 U.S. 877, 89 L.Ed. 1429—N. L. 
R. E. V. Mali Tool Co., C.C.A.7, 
119 F.2d 700—N*. L. R. B. v. Crowe 
Coal Co., 104 P.2d 633, certiorari 
denied Crowe Coal Co. v. N. L. R. 

B. , 60 S.Ct. 107, 308 U.S. 584, 84 
L.Ed. 489. 

as. U.S.— L. R. B. V. Electric 
Vacuum Cleaner Co., 62 S.Ct. 846, 
315 U.S. 685, 86 L.Ed. 1120, rehear¬ 
ing denied 62 S.Ct. 1038, 316 U.S. 
708, 86 L.Ed. 1775—Republic Steel 
Corporation v. N. L. R. B., 61 S.Ct. 
77, 311 U.S. 7, 85 L.Ed. 6—N. L. 
R. B. V. Baldwin Locomotive 
Works, C,C.A.3, 128 F.2d 39—N. L. 
R. B. V. Quality Art Novelty Co., 

C. C,A.2, 127 F.2d 903—N. L. R. B. 

V. Chattanooga Bakery, C.C.A.6, 127 
P.2d 201, certiorari denied Chatta¬ 
nooga Bakery v. N. L. R. B., 63 S. 
Ct. 157, 317 U.S. 676, 87 L.Ed. 543 
—L. R. B. V. Isthmian S. S. Co., 
C.C.A.2, 126 P.2d 598—N. L. R. B. 
V. Milan Shirt Mfg. Co., C.C.A. 6, 
126 P.2d 376—N. L. R. B. v. New- 
berry Lumber & Chemical Co., C. j 

. C.A.6, 123 P.2d 831—Wilson & Co. * 
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V. N. Ii. R. B., C.C.A.8, 123 I’.2d 
411—N*. L. R. B. V. Luxuray, Inc., 

C.C.A.2, 123 P.2d 106—N. L. R. B. 
V. Standard Knitting Mills, C.C.A.6, 
123 P.2d 68—N. L. R. B. v. Wilson 
Line, C.C.A.3, 122 P.2d 809—N. L. 
R. B. V. Moore-Lowry Plour Mills 
Co., C.C.A.10, 122 P.2d 419—N. L. 

R. B. V. Grower-Shipper Vegetable 
Ass'n of Central California, C.C.A. 
9, 122 P.2d 368—N. L. R. B. v. 
Reynolds Wire Co., C.C.A.7, 121 P. 
2d 627—N. L. R. B. v. Moltrup 
Steel Products Co., C.C.A.3, 121 F. 
2d 612—N. L. R. B. v. Blanton Co., 
C.C.A.8, 121 P.2d 664—1^. L. R. B. 
V. Clarksburg Pub. Co., C.C.A.4, 120 
P.2d 976—N. L. R. B. v. Bachelder, 
C.C.A.7, 120 P.2d '674, certiorari 
denied Bachelder v. N. L. R. B., 62 

S. Ct. 90, 314 U.S. 647, 86.L.Ed. 619, 
and, modified on other grounds, C. 
C.A., 126 P.2d 387—N. L. R. B. v. 
Entwistle Mfg. Co., C.C.A.4, 120 
F.2d 532—Southern S. S. Co. v. N. 
L. R. B., C.G.A.3, 120 P.2d 505, 
roversed on other grounds 62 S. 
Ct. 886, 316 U.S. 31, 86 L.Ed. 1246 
—N. L. R. B. V. C. Nelson Mfg. Co., 
C.C.A.8, 120 P.2d 444—N. L. R. B. 
V. Newark Morning Ledger Co., C. 
C.A.3, 120 F.2d 262, 137 A.L.R. 849, 
certiorari denied Newark Morning 
Ledger Co. v. N. L. R. B., 62 S.Ct. 
363, 314 U.S. 693, 86 L.Ed. 554— 
N. L. R. B. V. Mali Tool Co., C.C.A. 
7, 119 F.2d 700—N. L. R. B. v. 
West Texas Utilities Co., C.C.A.5, 
119 P.2d 683—B1 Paso Electric Co. 
V. N. L. R. B., C.C.A.5, 119 P.2d 
581—Texarkana Bus Co. v. N. L. 
R. B., C.C.A.8, 119 F.2d 480—N. L. 
R. B. V. Illinois Tool Works, C.C.A. 
7, 119 F.2d 356—N. L. R. B. v. 
Reed & Prince Mfg. Co., C.C.A.1, 
118 P.2d 874, certiorari denied 
Reed & Prince Mfg. Co. v. N. L. R. 

B. , 61 S.Ct. 1119, 313 U.S. 595, 86 
L.Ed. 1549—Corning Glass Works 
V. K. L. R. B., C.C.A.2,, 118 P.2d 625 
—^N. L. R. B. V. New Era Die Co., 

C. C.A.3, 118 F.2d 500—N. L. R. B. 
V. Superior Tanning Co., C.C.A.7, 
117 P.2d 881, certiorari denied Su¬ 
perior Tanning Co. v. N. L, R* B., 
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§ 28,(120). Actions For Breach of Contract 

In an action by an employee against his employer 
for damages arising from the employer's breach of a 
contract between the employer and the empIoyee's bar- 
gaining representative, the general rules as to trlal 
in civil actions apply. 

General rules as to trial and judgment apply to 
actions by an employee against his employer for 
breach of his rights under a contract between the 
employer and the employee’s organization.^^ xhe 
uniones interpretation of its contract with the em¬ 
ployer should be recognized in determining an em- 
ployee^s rights under such contractas Where the 
contract provides a method for determining wheth- 
er a discharge is wrongful and the parties resort to 
such procedure and a determination is made, the 


wrongfulness of the discharge may not be deter- 
mined de novo in an action for damages because 
of the discharge.^® The court may not adjudicate 
rights against one not party to the proceeding.30 
Disputed questions of fact, such as whether a dis¬ 
charge was wrongful, should be submitted to the 
jurySl under proper instructions.^^ ^ verdict for 
defendant should not be directed where plaintiff 
has established a prima facie case,^3 but the court 
in awarding judgment may disregard the finding of 
the jury as to an immaterial fact.®^ 

Damages. An employee has becn held to be en- 
titled to recover the damage causcd to him by the 
breach of contract.35 The measure of damages for 
breach of an employment contract is the amount the 


61 S.Ct 834, 313 U.S. 659, 85 L.Ed. 
1520—Triplex Screw Co. v. INT. L. 
R. B., C.C.A.6, 117 P.2d 858—N. 
L. R. B. V. Dow Chemical Co., C.C. 

A.6, 117 P.2d 455—N. L. R. B. v. 
Vincennes Steel Corporation, C.C. 
A.7, 117 F.2d 169—N. L. R. B. v. 
Texas Mining: & Smelting: Co., C.C. 
A.5, 117 P.2d 86—N. L. R. B. v. 
Crystal Spring Pinishing Co., C.C. 

A. 1, 116 P.2d 669—Cudahy Pack- 
ing Co. V. N. L. R. B., C.C.A.8, 116 
P.2d 367—N. L. R. B. v. Ford Mo¬ 
tor 'Co., C.C.A.6, 114 P.2d 905. cer¬ 
tiorari denied Pord Motor Co. v. 

N. L. R. B., 61 S.Ct. 621, 312 U.S. 
689, 85 L.Ed. 1126—Stewart Die 
Casting Corporation v. N. L. R. B., 
C.C.A.7, 114 P.2d 849, certiorari de¬ 
nied 61 S.Ct. 449, 312 U.S. 680, 86 
L.Ed. 1119—M. H. Ritzwoller Co. 
V. N. L. R. B., C.C.A.7, 114 P.2d 
432—N. L. R. B. v. Waumbec Mills, 
C.C.A.1. 114 P.2d 226—New York 
Handkerchief Mfg. Co. v. N. L. R. 

B. , C.C.A.7, 114 P.2d 144, certiorari 
denied 61 S.Ct. 170, 311 U.S. 704, 
86 L.Ed. 457—Phelps Dodge Corpo¬ 
ration V. N. L. R. B., C.C.A.2, 113 
P.2d 202, modifled on other grounds 
61 S.Ct. 845, 313 U.S. 177, 86 L.Ed. 
1271, 133 A.L.R. 1217—N. L. R. B. 
V. Tovrea Packing Co., C.C.A.9, 111 
P.2d 626, certiorari denied Tovrea 
Packing Co. v. N. L. R. B., 61 S. 
Ct. 28, 311 U.S. 668, 85 L.Ed. 429— 

N. L. R. B. V. Leviton Mfg. Co., 

O. C.A.2, 111 F.2d 619. 

D.C.—^Warehousemen's Union Local 
117, International Brotherhood of 
Teamsters, ChaufCeurs, Stablemen 
& Helpers of America, AfRliated 
with American Pederation of La¬ 
bor V. N. L. R. B., 121 P.2d 84, 74 
App.D.C. 28, certiorari denied 
Warehousemen's Union Local 117, 
International Brotherhood of 
Teamsters, Chauifeurs, Stablemen 
and Helpers of America v. N. L. R. 

B. , 62 S.Ct. 138, 314 U.S. 674, 86 L. 
Ed. 539—N. L. R. B. v. McKesson 
& Robbins, 121 P,2d 84, 74 App.D, 

C. 28, certiorari denied McKesson 


& Robbins v. N. L. R. B., 62 S.Ct. 
138. 314 U.S. 674, 86 L.Ed. 639— 
Press Co. v. N. L. R. B.. 118 P.2d 
937, 73 App.D.C. 103, certiorari de¬ 
nied 61 S.Ct. 1118, 313 U.S. 696, 
85 L.Ed. 1648—N.X. R. B. v. Ar- 
cade-Sunshine Co., 118 P.2d 49, 73 
App.D.C. 128, certiorari denied Ar- 
cade-Sunshine Co. v. N. L. R. B., 
61 S.Ct. 942, 313 U.S. 667, 85 L.Ed. 
1526. 

Contra Union Drawn Steel Co. v. 
N. L. R. B., C.C.A.3, 109 P.2d 687. 

27. Ind.—Columbia Conserve Co. v. 
Watson, 39 N.E.2d 740, 219 Ind. 
494. 

Judgrment held not void as inter- 
fering with internal aftairs of union. 
—Pine V. Pratt, Tex.Civ.App., 150 S. 
W.2d 308. 

28. Minn.—George T. Ross Lodge 
No. 831, Brotherhood of Railroad 
Trainmen, v. Brotherhood of Rail¬ 
road Trainmen, 254 N.W. 690, 191 
Minn. 373. 

29. Tex.—St. Louis, B. & M. Ry. Co. 
V. Booker, Civ.App., 6 b.W.2d 856, 
certiorari denied 49 S.Ct. 348, 279 
U.S. 862, 73 L.Ed. 996. 

30. Ky.—Cannon v. Brotherhood of 
Railroad Trainmen, 89 S.W.2d 620, 
262 Ky, 113. 

31. Mo.—Butner v. Union Pac. R. 
Co., 163 S.W.2d 100, 286 Mo.App. 
1134—McGeo v. St. Joseph Belt Ry. 
Co., 133 S.W.2d 675, 235 Mo.App. 
707, certiorari quashed State ex 
rei. St. Joseph Belt R. Co. v. Shain, 
145 S.W.2d 131, 346 Mo. 1098— 
McCrory v. Kum, App., 101 S.W. 
2d 114—Lyons v. St. Joseph Belt 
Ry. Co„ App., 84 S.W.2d 933, cer¬ 
tiorari quashed State ex rei. St. 
Joseph Belt Ry. Co. v. Shain, 108 
S.W.2d 351, 341 Mo. 733—Hali v. 
St. Louis-San Prancisco Ry. Co., 
28 S.W.2d 687, 224 Mo.App. 431. 
Damages as a resuit of a wrong¬ 
ful discharge are a question of fact 
for the jury.—Eubanks v. Galveston, 
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H. & S. A. Ry. Co., Tex.Com.App., 59 
S.W.2d 825. 

Held questions of fact 
Colo.—Capra v. Local Lodge No. 273 
of Brotherhood of Locomotive 

Piremen and Enginemen, 76 P.2d 
738, 102 Colo. 63. 

Minn.—George v. Chicago, R. I. & 

P. Ry. Co., 235 N.W. 673, 183 Minn. 
610, adhored to 237 N.W. 876, 183 
Minn. 610. 

Mo.—McGee v. St. Joseph Belt Ry.( 
Co., 93 S.W.2d 1111, 233 Mo.App, 

111 . 

32. Mo.—Butner v. Union Pac. R. 

Co., 163 S.W.2d 100, 236 Mo.App. 

1134—McGee v. St. Joseph Belt Ry. 
Co., 93 S.W.2d 1111, 233 Mo.App. 

111 . 

Znstructions held proper 
Mo.—McGee v. St. Joseph Belt Ry. 
Co., supra. 

33. S.C.—Youmans v. Charleston & 
W. 0. Ry. Co., 178 S.E. 671, 175 S.C. 
99. 

Tex.—St. Louis, B. & M. Ry. Co. v. 
Booker, Civ.App., 287 S.W. 130. 

34. Tex.—Moore Coiinty Carbon Co. 
V. Whitten, Civ.App., 140 S.W.2d 
880, error dismissed, judgment cor- 
rect. 

35. Ga.—Gary v. Central of Georgia 
Ry. Co., 141 S.E. 819, 37 Ga.App. 
744. 

N.Y.—Kadish v. New ^ork Evening 
Journal, 67 N.Y.S.2d 435, affirmed 
72 N.T.S.2d 402, 272 App.Div. 872. 
To time of trlal 

The damages recoverable by an 
unjustly discharged employee are 
limxted to the amount accrued at the 
time of the trial.—Galveston, H. & 
S. A. Ry. Co. V. Eubanks, Tex.Civ. 
App., 42 S.W.2d 476, affirmed Eu¬ 
banks V. Galveston, H. ^ S. A. Ry. 
Co., Com.App., 69 S.W.2d 825. 
Vdication pay 

It has been held that, under a 
contract providing for severance pay 
on discharge, the employee is not 
entitled to accrued vacation pay in 
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emplbyee wouid have received as wages had the 
contract been performed, less the amount he has 
earned during the period,36 and it has been held 
that damages for loss of seniority and for being 
blacklisted and boycotted by other employers are too 
remote to be recoverable.^'^ The employee may not 
recov^er for the loss of rights not contemplated 
when the contract was made, such as the right to 
group Insurance, where such Insurance was issued 
after the contract was made.®^ The duty of a 
wrongfully discharged employee to mitigate dam- 
ages by exercising reasonable diligence to obtain 
other employment has been held to be confined to 
a search for other work of substantially the same 
position, status, capacity, or grade, or, failing to 
secure such, other employment for which he is fit- 
tcd.39 


§ 28(121). Arbitration Proceedings 

The general rules as to arbitration proceedings appiy 
as to the hearing, determinatfon, and award in the 
arbitration of a iabor dispute or a controversy between 
employers and employees. 

The general rules, discussed in Arbitration and 
Award § 1 et seq, appiy as to the hearing, determi- 
nation, and award in the arbitration of a labor dis¬ 
pute or a controversy between employers and em 
ployeesA^ Accordingly a valid arbitration award 
is binding and conclusive on the parti es The 
award must be final and definite and an arbitra- 
tors’ award of back pay, without specifying the 
amount, is inef¥ective.^2 The award must be within 
the scope of the submission,^3 but one who acqui- 
esced in enlarging the scope of the proceedings may 
not raise the pointA^ The fact that the award ex- 


additlon to the severance pay.—^Wan-i 
hope V. Press Co., 10 N.Y.S.2d 797, 
256 App.Div. 433, afRrmed 22 N‘.E.2d 
171, 281 N.Y. 607. 

Vordlct held not excessxve 
Mo.—McG-ee v. St. Joseph Belt Ry. 
Co., 93 S.W.2d 1111, 233 Mo.App. 
111 . 

38. Mo.—McGee v. St. Joseph Belt 
Ry. Co., supra. 

XSamliigcs of one haviusf next setnlox- 
Ity 

In switchinan's action against rail- 
road for damages for wrongful dis- 
charge contrary to contract between 
railroad and trainmen’s union, the 
earnlngs of man next below switch- 
man on seniority roster did not 
measure his damages where switch- 
man was not a regular worker be- 
fore his discharge, and hence it was 
proper to consider that in estimat- 
ing his losses due to discharge.— 
Illinois Cent. R. Co. v. Moore, C.C.A. 
Miss., 112 P.3d 959, reversed op other 
grounds 61 S.Ct. 754, 312 U.S. 630, 
85 L.Bd. 1089. 

Bamages awarded held not excessi ve 
U.S.—Union Pac. R. Co. v. Olive, 
C.C.A.Nev., 166 P.2a 737. j 

37. Ga.—Gary v. Central of Georgia 
Ry. Co., 141 S.B. 819, 37 Ga.App. 
744. 

i 

38. Ga.—Gary v. Central of Georgia 
Ry. Co., supra. 

39. Tex.—San, Antonio & A. P. Ry. 
Co. V. Collins, Com.App., 61 S.W.2d 
S4. 

Smployment in distant place 

Wrongfully discharged railroad 
employee was not reguired to accept 
employment at distant places, in- 
volving change of residence and loss 
of position and seniority in local 
yards, In mitigation of damages.— 
San Antonio & A. P. Ry. Co. v. Col¬ 
lins, supra. 


40. Cal.—Consolidated Vultee Air- 
craft Corp. v. United Auto. Air- 
craft and Agr. Implement Workers 
of America, Local 904, 167 P.2d 
725, 27 Cal.2d 859. 

N.Y. —Goldberg v. Rialto Retailers, 
43 N.Y.S.2d 432. 

Suffloiency of reasons assigned by 
the arbitrators in support of the 
award need not be considered in de- 
termining the validity of the award. 
—^Application of Da vis, 57 N.Y.S.2d 
387. 

41. Or.—Rueda v. Union Pac. R. Co., 
176 P.2d 778. 

Pa.—Campbell v. Industrial Union of 
Marine & Shipbuilding Workers of j 
America, 52 Pa.Dist. & Co. 597. 
Tenn.—Cross Mountain Coal Co. v. 
Ault, 9 S.W.2d 692, 157 Tenn. 461. 
A Union not paa?ticipatlng in an ar¬ 
bitration proceeding between em- * 
ployers and employees in an industry 
of which it is a part is not obliged 
to conform to the award.—Carpen- 
ters' Union v. Citizens’ Committee 
to Enforce Landis Award, 244 111. 
App. 640. 

Oonditlosis precedent 

Provision in contract that disputes 
should be d-ecided by board subject 
to right of flnal review by state di¬ 
rector whose decision should be 
binding on all parties, wouid not 
make decision of state director final 
and binding on any of the parties 
unless a dispute had been flrst de- 
cided by the board and decision of 
the director was th^en made on re¬ 
view of board’s decision.—Allen v. 
Davis, 23 S.E.2d 66‘5, 195 Ga. 16'7. 

40. N.Y.—Publishers’ Ass’n of New 
York City v. New York Typo- 
graphical Uniqn No. 6, 6 N.Y.S.2d 
847, 168 Misc. 267—^In re E. A. 
Laboratories, 50 N.Y.S.2d 222. 
xyEatter resuhmitted to arbitrator 
I N.Y.—In re E. A. Laboratories, 

I supra. 


43. N.Y.—Publishers’ Ass’n of New 
York City v. New York Typograph- 
ical Union No. 6, 5 N.Y.S.2d 847. 
168 Misc. 267—In re Green Bus 
Lines, 61. N.T.S.2d 672. 

Awards held valid 

N.Y.—Application of Devery, 41 N. 
Y.S.2d 293, 266 App.Div. 213, af- 
firmed 56 N.E.2d 370, 292 N.Y. 596 
—Pierce v. Brown Buick Co., 11 
N.Y.S.2d 160, 256 App.Div. 1076, 
reargument denied and motion de- 
nied 12- N.Y.S.2d 356, 256 App.Div. 
1101 . 

Beinstatemeut award 

Under arbitration provision that, 
whenever any grievance had not 
been settled satisfactorily such 
grievance could be submltted to im- 
partial umpire for determination, the 
umpire was not limited to a deter¬ 
mination as to whether discharge of 
certain employees was wrongful, but 
he had power to direct reinstatement 
of such employees with or without 
back pay, and his determination was 
final.—Atlantic Basin Iron Works 
V. Industrial Union of Marine & 
Shipbuilding Workers of America 
CIO Local 39, 69 N.Y.S.2d 662. 

Specific perf0'n3]jasLC4 
Where employment contract con- 
tained provision for the arbitration 
of any dispute of any nature that 
might arise, in arbitrating a dispute 
arbitrator was not limited to an 
award of money judgment as against 
contention that arbitrators could not 
properly award relief in the nature 
of a decree of specific performance,— 
Freydberg Bros. v. Corey, 31 N.Y.S. 
2d 10, 177 Misc. 560, affirmed 32 N. 
Y.S.2d ,129, 263 App.Div. 805, reargu¬ 
ment denied 32 N.Y.S.2a 783, 263 
App.Div. 868. 

44. N.Y.—In re Green Bus Lines, 61 
KY.S.2d 672. 
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ceeds the scope of the submission does not render 
tbe entire award invalid; only that part of the 
award which is improper is invalid.^S An award is 
ineffective where it is incomplete and fails to de- 
termine essential issues.'^® 

Under statutes eslablishing administrative agen- 
cies to conciliate, arbitrate, and determine differ- 
ences, and discriminations affecting employers, em- 
ployees, and their organizations, it is generally re- 
quired that the agency afiford ali parties a full and 
fair hearing before making its determinationi^ 
Where such agency acts as a quasi-judicial tribunal 
it may not consider as evidence facts which were 
not introduced as suchi^ An award which fails to 
decide ali the material qucstions submitted is in¬ 
valid thus, where interdependent qiiestions as to 
wage rate and work load are submitted, an award 
as to wage rate without a determination of work 
load is invalidi0 Where the parties have joined in 
the submission of the controversy, the award is 
binding on them,5i but the award is not binding on 
one who refused to submit the controversy to the 
board ,®2 and one who participatcd in the procecd- 
ings, but reserved the right to attack the award if 


56 

it went beyond certain matters, is not estopped to da 
soi^ 

Railway Labor Act. Under the Railway Labor 
Act, 45 U.S.C.A. § 151 et seq, an award by the Na¬ 
tional Railroad Adjustment Board is not effective 
against an aggrieved employee unless he is repre- 
sented individually in the proceedings, and the mere 
fact that the collective representative of the em- 
ployees appeared and purported to act for him is in¬ 
sufficienti^ However, an award by the board is 
entitled to presumptive weight in determining 
whether the employee was represented in the pro- 
cecdings^^ and the burden of proof is on the one 
claiming to the contraryi^ it will not be presumed 
that the Union or the board disregarded the em- 
ployee^s right to participate in the proceedingsi'^ 
Moreover, an employee who has knowledge of the 
proceeding and that the union is purporting to act 
for him may not stand by and assert his rights for 
the first time after a decision has been reachedi^ 

It has been held that a dispute once submitted to, 
and heard by, the National Railroad Adjustment 
Board may not be withdrawni^ If any member of 


45. N';Y.—^Amalgamated Watch, 

Clock & Time Instrumeiit Work- 
ers Union, Local 121 of Interna¬ 
tional Jewelry Workers 'Union v. 
Jaeger Watch Co., Inc., 59 N.T.S.2d 
731, 270 App.Div. 802—Publishers’ 
Ass'n of New Tork City v. New 
York Typographical Union No, 6, 
5 N.Y.S.2d 847, 168 Misc. 267. 

46. Minn.—Mueller v. Chicago & N. 
W. Ry. Co., 259 N.W. 798, 194 
Minn. 83. 

Flndiixg not XLecessiarily ImpUed 
Where agreement between union 
and employer provided that if a dis- 
charge was determined by impar- 
tial chairman as arbitrator to have 
been wrongful, the discharged em¬ 
ployee should be immediately rein- 
stated, but award of impartial chair¬ 
man in controversy with respect to 
discharged employee directed that 
employee be reinstated on probation 
with loss of pay for four • weeks 
without finding that employee*s dis- 
charge was wrongfully effected, Judg- 
ment conflrming award would be re- 
versed.—Simon v. Stag Laundry, 18 
N.Y.S.2d 197. 259 App.Div. 106. 

47. Pa.—Appeal of Spungin, 32 Pa. 
Dlst. & Co. 611, 45 Dauph.Co. 145. 

Wis.—Polding Furniture Works v. 
Wisconsin Labor Reiations Board, 
285 N.W. 851, 232 Wis. 170, rehear- 
ing denied 286 N.W. 875, 232 Wis. 
170. 

Board created by code 
It has been held that a board, cre¬ 
ated by a code adopted under the 
National -Industrial Recovery Act, 


had authority to issue an order bind¬ 
ing on an employer adopting the 
code to reinstate an employee wrong- 
fully discharged.—Puller Cleaning & 
Dyeing Co. v. Brickner, 32 Ohio N.P., 
N.S., 177. 

40. Mass.—Burns v. Thomas Cook & 
Sons, 68 N.E.2d 150, 317 Mass. 398 
—Boott Mills V. Board of Concilia- 
tion and Arbitration, 40 N.E.2d 870, 
311 Mass. 228. 

Waiver 

Mass.—Burns v. Thomas Cook & 
Sons, 58 N.E.2d 150, 317 Mass. 398. 
Heport by accoxixxtaxLts 
Mass.—Burns v. Thomas Cook & 
Sons, supra. 

49. Mass.—Boott Mills v. Board of 
Conciliation and Arbitration, 40 
N.E.2d 870, 311 Mass. 223. 

50. 'Mass.—Boott Mills v. Board of 
Conciliation and Arbitration, su¬ 
pra. 

51. Mass.—Burns y. Thomas Cook & 
Sons, 58 N.E.2d 160, 317 Mass. 398. 

Tex.—St. Louis, B. & M. Ry. Co. v. 
Booker, Civ.App., 5 S.W.2d 856, cer¬ 
tiorari denied 49 S.Ct. 348, 279 U. 
S. 852, 73 L.Ed. 995. 

52. U.S.—Parker v. First Trust & 
Savings Bank, C.C.A.Wash., 266 P. 
961. 

Ao(iulescen.ce In, aa award is not 
shown by the advice of a superin¬ 
tendent to the employees to wait 
until the award is made or by the 
action of a receiver in appearing be¬ 
fore the board and expressly refus- 
ing to be bouiid by its award.— 
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Parker v. First Trust & Savings 
Bank, supra. 

53. U.S.—Texoma Natural Gas Co. 
V. Oil Workers intern. Union, Lo¬ 
cal No. 463, D.C.Tox., 68 F.Supp. 
132, aflirmed, C.C.A., Oil Workers 
International Union, Local No. 463 
V. Texoma Natural Gas Co., 146 F. 
2d 62, certiorari denied 65 S.Ct. 
1017, 324 U.S. 872, 89 L.Ed. 1426, 
rehearing denied G5 S.Ct. 1183, 326 
U.S. 893, 89 L.Ed. 2004. 

64. U.S.—Elgin, J. & E. Ry. Co. v. 
Burley, 111., 65 S.Ct. 1282, 325 U.S. 
711, 89 L.Ed. 1886, opinion adhered 
to 66 S.Ct. 721, 327 U.S. 661, 9& 
L.Ed. 928. 

Eniployer’s representativ© 

Employee involved in controversy 
with employer could have named rep- 
resentatives of employer as his rep- 
resontatives in hearing before na- 
tional railroad adjustment board.— 
—Estes V. Union Terminal Co., C.C.A. 
Tex., 89 F.2d 768. 

55. U.S.—Elgin, J. & E. Ry. Co. v. 
Burley, 111., 66 S.Ct. 721, 327 U.S. 
661, 90 L.Ed. 928. 

56. U.S.—Elgin, J. & E. Ry. Co. v. 
Burley, 111., 66 S.Ct. 721, 327 U.S. 
661, 90 L.Ed. 928. 

57. U.S.—Elgin, J. & B. Ry. Co. v. 
Burley, IU., 66 S.Ct. 721, 327 U.S. 
661, 90’ L.Ed. 928. 

58. U.S.—Elgin, J. & E. Ry. Co. v. 
Burley, IlL, 66 S.Ct. 721, 327 U.S. 
661, 90 L.Ed. 928. 

59. U.S.—Delaware & Hudson R. 
Corporation v. Williams, C.C.A.I11 h 
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thc board is directly interested in the resuit, his de- 
dsion should not be considered on the final award,®® 
but if no such inter est appears, and the award is 
unanimous, the fact that one of the members is dis- 
qualified will not affect the validity of the award. 
An award by the board must be final and definite 
and capable of eiiforcement^^ and should fix a time 
for compliance.SS The awards of the board are not 
self-executing.64 

An award of arbitrators acting under the Rail- 
way Labor Act must dispose of every substantial 
matter presented in the specific questions submitted 
to them;6S an award which is incomplete is invalid 
unless it is accepted by the parties.66 It has been 
held that an award signed by a majority of the ar¬ 


bitrators is valid, notwithstanding the refusal of the 
minority to participate further after the filing of a 
report stating the inability of the arbitrators to 
agree.®'^ An award made and filed after the date 
specified in the submission is a nullity®^ unless the 
parties have agreed tp an extension of time.^^ It 
has been held that the arbitration of the question 
whether the notice of starting time should be 
changed from forty-eight to twelve hours gave the 
arbitrators power to fix a time anywhere within 
those figures.'^® 

An arbitration award under the Railway Labor 
Act is binding on the parties.*^! -An award by the 
Railroad Adjustment Board is not a mere advisory 
opinion, but is legally binding on the parties,"^2 and 


129 F.2d 11, vacated on other 
grounds Williams v. Delaware & 
H. R, Corporation, 63 S.Ct. 256, two 
cases, 317 U.S. 600, 87 L.Ed'. 490. 

©0. U.S.—Cook V. Des Moines Union 
Ry. Co., D.C.Iowa, 16 P.Supp. 810. 

61. U.S.—Cook V. Des Moines Union 
Ry. Co., supra. 

©2. U.S.—System Federation, No. 69 
of Railway Employees Department 
of American Federation of Labor 
V. Louisiana & A. Ry. Co., C.C.A. 
La., 119 F.2d 509, certiorari denied 
62 S.Ct. 108, 314 U.S. 656, 86 L.Ed. 
526—Railroad Yardmasters of 

North America v. Indiana Harbor 
Bolt R. Co., D.C.Ind., 70 F.Supp, 
914. 

Interpretation. of award 

The provision requiring board to 
interpret award where dispute arises 
refers to ascertainment of board’s 
intent and does not require parties 
to ask the board to supply omitted 
flndings.—Railroad Yardmasters of 
North America v. Indiana Harbor 
Belt B. Co., supra. 

Award held sufflclently definite 
U.S.—Virginian Ry. Co. v. System 
Federation No. 40 of Railway Em¬ 
ployees' Department of American 
Federation of Labor, C.C.A.Va., 131 
P.2d 840—Order of Railroad Teleg- 
raphers v. Railway Express Agen- 
cy, D.C.Ga., 56 P.Supp. 319, re- 
vcrsed on other grounds, C.C.A., 
137 P.2d 46, reversed on other 
grounds 64 S.Ct. 582, 321 U.S. 342, 
88 L.Ed. 788—Munsey v. Virginian 
Ry. Co., D.C.Va., 39' P.Supp. 881. 
Award 3ield too vagme and indefinite 
U.S.—System Federation No. 69 of 
Railway Employees Department of 
American Federation of Labor v. 
Louisiana & A. Ry. Co., C.C.A.La., 
119 P.2d 509, certiorari denied 62 
S.Ct.' 108, 314 U.S. ,656, 86 L.Ed. 
526— Railroad ’ Yardmasters of 
North America v. Indiana Harbor 
Belt R. Co„ D.C.Ind., 70 F.Supp. 
914. 


Honrs of labor 

A ruling of an arbitration board, 
to which a controversy between car- 
riers and a union had been submit¬ 
ted, that changed exceptions to a 
modified rule regulating the hours of 
labor would not apply to positions 
then on an eight-hour basis, although 
reserved until the evidence was ali 
in, was merely a ruling on the evi¬ 
dence, separate from the decision 
and award of the board, and did not 
prevent a change of rule as to work- 
ing time and of exceptions thereto, 
except then existing exceptions relat- 
ing to eight-hour watches, and the 
board had jurisdiction to consider 
evidence introduced by the carriers 
with respect to exceptions.—^Atchi- 
son, T. & S. F. Ry. Co. v. Ferry- 
boatmen’s Union of Califomia, C.C.A. 
Cal., 28 F.2d 26. 

63. U.S.—Railroad Yardmasters of 
North America v. Indiana Harbor 
Belt R. Co., D.C.Ind., 70 F.Supp. 
914. 

64. U.S.—Estes v. Union Terminal 
Co., C.C.A.Tex., 89 P.2d 768. 

Tex.—Watson v. Missouri-Kansas- 
Texas R. Co. of Texas, Civ.App., 
173 S.W.2d 357. 

Enforcement of awards by Railroad 
Adjustment Board see infra §§ 
28 (122)-28 (144). 

65. U.S.—lowa Transfer Ry. Co. v. 

Switchmen's Union of North 

America, C.C.A.Iowa, 66 F.2d 909. 

Award held incomplete 
U.S.—lowa Transfer Ry. Co. v. 
Switchmen’s Union of North 

America, supra. 

©©■. U.S.—lowa Transfer Ry. Co. v. 
Switchmen’s Union of North 

America, supra. 

67, U.S.—Atchison, T. & S. F. Ry. 
Co. V. Brotherhood of Locomotive 
Piremen and Enginemen, C.C.A.I11., 
26 F.2d 413. 

,68. U.S.—Brotherhood of Railway 
and Steamship Clerks, IFYeightl 
Handlers, ' Express hnd StAtion 
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Employees v. Norfolk Southern Ry. 
Co., C.C.A.N.C., 143 F.2d 1015, 154 
A.L.R. 1385. 

68. U.S.—Brotherhood of Railway 
and Steamship Clerks, Preight 
Handlers, Express and Stationi 
Employees v. Norfolk Southern Ry. 
Co., supra. 

Time Is of the essence in arbitra¬ 
tion at common law, and, in the ab- 
sence of express words by congress, 
it couid not be assumed that there 
was an intention to overrule such 
well-established principle in passing 
the Railway Labor Act.—Brother¬ 
hood of Railway and Steamship 
Clerks, Preight Handlers, Express 
and Station Employees v. Norfolk 
Southern Ry. Co., supr|L. 

70. U.S.—lowa Transfer Ry. Co. v. 
Switchmen’s Union of North 
America, C.C.A.Iowa, 66 P.2d 909. 

71. U.S.—Parmers Grain Co. v. To- 
ledo, P. & W. R. R., C.C.A.I11., 16S 
P.2d 109. 

Ruling hy Bailway Mediation Board 
If employer felt aggrieved by de- 
cisions of Railway Mediation Board 
that employer was^ under statute, 
employer should have appealed or 
promptly taken proceedings to cor- 
rect erroneous holdings.—Denver Un¬ 
ion Stock Yard Co. v. Brotherhood 
of Railway and Steamship Clerks, 
Fr-eight Handlers, Express and Sta¬ 
tion Employees, D.C.Colo., 48 P.Supp. 
308. 

72. U.S.—Elgin, J. & E. Ry. Co. v. 
Burley, 111., 65 S.Ct. 1282, 325 U.S. 
711, 89 L.Ed. 1886, opinion adhered 
to 66 S.Ct. 721, 327 U.S. 661, 90 
L.Ed. 928. 

Cal.—Austin v. Southern Pac. Co., 
123 P.2d 39, 50 Cal.App.2d 292. 
D.C.—^Washington Terminal Co. v. 
Boswell, 124 P.2d 235. 76 U.S.App, 
D.C. 1, afflrmed 63 S.Ct. 1430, 319 
U.S. 732, 8‘7 L.Ed. 1694. 
Piscriminatlon agalnst negro mem- 
hers 

Where Brotherhood of Railroad 
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this is also true as to an award by arbitrators acting 
under the Railway I-abor Act.'^3 

Under the Railway Labor Act, 45 U.S.C.A. § 
155 first (b), if arbitration at the request of the 
mediation board shall be refused by one or both of 
the parties, the board shall at^once notify both par¬ 
ties in writing that its mediatory efforts have failed 
and for thirty days thereafter, unless in the inter- 
vening period the parties agree to arbitration, or 
an emergency board be created, no change shall be 
made in the rates of pay, rules, or working condi- 
tions or established practices in effect prior to the 
time the dispute arose.'^^ 

Transportation Act. An award of the Railroad 
Labor Board under the Transportation Act of 1920, 

6. JUDIOIAL EnFORiOEMENT OR 

§ 28(122). In General 

a. General principies 

b. Under National Labor Relations Act 

c. Under Railway Labor Act 

a. G-eneral Principies 

JucficiaI proceedings are necessary, under some state 
Jabor relations acts, In order to compei oompllance with 
orders of the state labor relations board. 


45 U.S.C.A. § 131 et seq, was advisory only, with 
no coercive effect whatsoever other than the sanc- 
tion and force of publicity and piiblic opinion,75 
but such award was binding where the parties made 
a prior agreement to submit the controversy to the 
board and abide by its decision'^® or where they ac- 
cepted or ratified the award.Although an agree¬ 
ment between a railroad company and its employees 
as to wages, as modified by the board, having been 
accepted and followed by the company, creates an 
implied contract to pay its employees accordingly, 
where there is no agreement to continue such pay- 
ments for any specified time, and a reduction in 
wages has been accepted by the cmployee, there is 
no contract or legal obligation on the part of the 
company to pay the higher wages.*^^ 

EVIEW OF 0‘RDERS OR AwABDS 

Under provisions of a state labor relations act 
similar to those of the National Labor Relations Act 
it has been held that the board cannot enforce its 
orders by its own direct action, but must petition 
the court to secure enforccment.'^^ Until confirmed 
by the court the order b£ the board does not have 
final legal sanction^O or give any vested right,Sl and 
where an order rendered by the board has not been 


Engineers, under its agreement with 
colored firemen and under Railway 
Labor Act owed colored flremen same 
duty to prptect their seniority rights 
as Brotherhood owed its own mem- 
bers, and Brotherhood presented to 
Nation Railroad Adjustment Board 
dispute with railroad as to seniority 
rights as firemen of demoted white 
engineers as a dispute solely be¬ 
tween demoted engineers and rail¬ 
road, wholly Ignoring seniority 
rights of colored firemen, and rail¬ 
road knew of contract establishing 
seniority rights ‘ for colored firemen 
and withheld such Information from 
board, award of board giving demot¬ 
ed engineers seniority was not res 
judicata as to rights of colored fire¬ 
men.—Grifiln v. Gulf & S. I. R. Co., 
21 So.2d 814, 198 Miss. 458. 

An award Is not a ^^conclnsive le- 
gal determination” but its decisions 
are not without legal efJCect.—^Wash¬ 
ington Terminal Co. v. Boswell, 124 
E.2d 236, 76 U.S.App.D.C. 1, affirmed 
63 S.Ct. 1430, 319 U.S. 732, 87 L.Bd. 
1694. 

<‘Plnal and binding” 

The provision of the act that 
awards of the board shall be “final 
and binding" by quoted words may 
make decisions of the board more 
efficacious than mere private advice, 
but do not invest them with the 
force of unappealable judicial deci¬ 


sions.—Dahlberg v. Pittsburgh & L. 
E. R. Co., C.C.A.Pa., 138 F.2d 121. 
Money award 

Award is final and conclusive on 
the parties except in so far as it 
contains a money award.—Berryman 
V. Pullman Co., D.C.Mo., 48 F.Supp. 
542. 

73. U.S.—Atehison, T. & S. F. Ry. 
Co. V. Perryboatmen’s Union of 
•California, C.C.A.Oal., 28 P.2d 26. 

74. U.S.—Toledo, P. & W. R. R. v. 
Brotherhood of Railroad Trainmen, 
Enterprise Lodge No. 27, C.C.A.I11., 
132 P.2d 2-66, reversed on other 
grounds 64 S.Ct. 413, 321 U.S. 60, 
88 L.Ed. 534, 150 A.L.R. 810. 

75. U.S.—Virginian Ry. Co. v. 
Chambers, C.C.A.W.Va., 46 F.2d 20, 
affirmed 62 S.Ct. 27, 284 U.S. 577, 
76 L.Ed. 601—Barnhart v. Western 
Maryland R. Co., D.C.Md., 41 F. 
Supp. 898, affirmed, C.C.A., 128 P.2d 
'709, certiorari denied 63 S.Ct. 75, 
317 U.S. 671, 87 L.Ed. 638. 

La.—Hoey v. New Orleans Great 
Northern R. Co., 105 So. 310, 159 
La. 258, 47 A.L.R. 832. 

39. C.J. P 70 note 29. 

76. U.S.—Barnhart v. Western 

Maryland R. Co.. C.C.A-Md., 128 P. 
2d 709, certiorari denied 63 S.Ct. 
75. 317 U.S. 671, 87 L.Ed. 638— 
Virginian Ry. Co. v. Chambers, C. 
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C.AW.Va., 46 F.2d 20, 62 S.Ct. 27, 
284 U.S. '677, 76 L.Ed. 601. 

Tex.—San Antonio & A. P. Ry. Co. 
V. Collins, Com.App., 61 S.W.2d 84. 

77. U.S.—Virginian Ry. Co. v. 
Chambers, C.C.A.W.Va., 46 F.2d 20, 
affirmed 52 S.Ct. 27, 284 U.S. 577, 
76 L.Ed. 601. 

La.—Hoey v. New Orleans Great 
Northern R. Co., 105 So. 310, 159 
La. 268, 47 A.L.R. 832. 

Tex.—San Antonio & A. P. Ry. Co. 
V. Collins, Com.App., 61 S.W.2d 84. 

78. U.S.—Pennsylvania R. System 
and Allied Lines Pederatlon No. 90 
V. Pennsylvania R. Co., D.C.Pa., 
296 P. 220, affirmed, C.C.A., 1 P.2d 
171. 

79. Wis.-—Metropolitan Life Ins. Co. 

V. Wisconsin Labor Relations 

Board, 297 N.W. 430, 237 Wis. 464. 

80. Wis.—Metropolitan Life Ins. Co. 

V. Wisconsin Labor Relations 

Board, supra. 

81. Wis.—Metropolitan Life Ins. Co. 

V. Wisconsin Labor Relations 

Board, supra. 

Procedural right 

Until an order made by the board 
is reviewed and confirmed by a court 
under the statute, the only right en- 
suing by virtue of the order is in 
the nature of a procedural right in 
which no one has a vested interest. 
—International Union of Life Ins. 
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reviewed and confirmed by a court at the time that 
the labor relations statute is repealed, the order los- 
es its vitality and the reviewing court loses any ju- 
risdiction conferred on it by the statute ov.er pro^ 
ceedings with relation to such an order.^2 

On the proper filing in court of the petition for 
enforcement and the record, and the giving of no^ 
tice to the person charged with failure to obey the 
board^s order, the court acquires jurisdiction of the 
proceeding.SS Where the matter is already in court 
on an appeal or petition for review, there is no need 
for the board to file a new action or petition for en¬ 
forcement of its order,since the court, on such 
appeal, can do precisely what it could on a petition 
of the board seeking enforcement of its order.ss 

Arbitration. The enforcement of an arbitration 
award under a clause in a collective bargaining 
agreement ordinarily is not dependent on statute, 
but may be had under the common law.^® How- 
ever, where the review of a labor arbitration is 


sought under statutory provisions, the scope of the 
courfs jurisdiction depends on the terms of the stat¬ 
ute. 8 ? 

b. Under National Labor Relations Act 

Under the National Labor Relations Act JircJTcia? 
ppoceedings may be instituted to enforce or review an 
order of the National Labor Relations Board, and the 
coiirt thereupon acquires exclusive Jurisdi-ction of th<e 
cause. 

Under National Labor Relations Act § 10 (e), 29 
U.S.C.A. § 160 (e), an order of the National La¬ 
bor Relations Board may be enforced by a court de- 
cree and under a further provision of the Act, § 
10 (f), 29 U.S.CA. § 160 (f), an order of the board 
may be reviewed by the court, at the instance of 
a person aggrieved thereby, with a view to having 
the order modified or set aside.^^ Application to 
the court is necessary in order to secure enforce¬ 
ment of an order of the board,90 since the board it- 
self has no power directly to enforce it;9i and un- 
til the board’s order has been af&rmed by the appro- 


Agents, Local Nos. 1, 2 and 3, v. 
Wisconsin Labor Relations Board, 
297 N.W. 434, 237 Wis. 473—Metro¬ 
politan Life Ins. Co. v. Wisconsin 
Labor Relations Board, 297 N.W. 430, 
237 Wis. 464. 

82. Wis.—International Union of 
Life Ins. Agents, Locals Nos. 1, 2 
and 3, v. Wisconsin Labor Rela¬ 
tions Board, 297 N.W. 434, 237 
Wis. 473—Metropolitan Life Ins. 
Co. V. Wisconsin Labor Relations 
Board, 297 N.W. 430, 237 Wis. 464. 

83. Wis.—Metropolitan Life Ins. Co. 
V. Wisconsin Labor Relations 
Board, supra. 

ITotlce directed by court 
It has been held, where the board 
has made no provision for advising 
a complainant in a case before it of 
an appeal by a respondent in the 
case, that the court to which the 
appeal has been taken may neverthe- 
less direct that notice be given.— 
Poster V. International Brotherhood 
of Teamsters, ChaufCeurs, etc., 4*5 
Pa.Dist. & Co. 691. 

84. Pa.—Poster v. International 
Brotherhood of Teamsters, Chauf- 
feurs, etc., supra. 

Wis.—^Nash-Kelvinator Corp, v. Wis¬ 
consin Employment Relations Bd., 
19 N.W.2d 255, 247 Wis. 202. 

Blght to file euforcement petition 
during pendency of review 
(1) It has been held under the 
provisions of some labor relations 
statutes that the board can file a pe¬ 
tition for enforcement before flnal 
adjudication of the petition for re¬ 
view and while tbe review is pend- 
ing.—Metropolitan Life Ins. Co. v. 
Insurance Gulld, Local No. 22, 48 
Pa.DisL & Cc. —In re Metropoli¬ 


tan Life Ins. Co., 48 PeuDist. & Co. 
321. 

(2) However, it has also been held 
that the petition of the board for 
the enforcement of its order, if re- 
quired, should not be presented un- 
til a flnal decision has been made on 
the petition for review.—^Poster v. 
Local Union No. '585, Pa.Com.Pl., 24 
Wash.Co. 48. 

86. Pa.—Poster v. International 
Brotherhood of Teamsters, Chauf- 
feurs, etc., 45 Pa.Dist. & Co, 591. 

86. Pa.—Goldstein v. International 
Ladies’ Garment Workers’ Union, 
196 A. 43, 328 Pa. 385. 

87. 111.—^Appeal of Prank Poundries 
Corporation, 66 N.B.2d 649, 323 111. 
App, 594. 

Special act 

A general statute relating to arbi¬ 
tration and awards, which did not 
mention labor disputes, was held not 
to confer jurisdiction on the court 
to review an arbitration proceeding 
between employer and union, par- 
ticularly in view of a subsequent 
special act covering such subject.— 
Appeal of Prank Poundries Corpo¬ 
ration, supra. 

88. U.S.—N. L. R. B. v. Cheney 
California Lumber Co., 66 S.Ct. 
653, 327 U.S. 385, 90 L.Ed. 739— 
Link-Belt Co. v. N. L. R. B., 61 
S.Ct. 358, 311 U.S. '584, 85 L.Ed. 
368—Amalgamated Utility Work¬ 
ers V. Consolidated/ Edison Co. of 
New York, 60 S.Ct. 561, 309 U.S. 
261, 84 L.Ed. 738—N. L. R. B. v. 
Mackay Radio & Telegraph Co., 
68 S.Ct. 904, 304 U.S. 333, 82 L.Ed. 
1381—Salmon & Cowin v. N. L. 
R. B.. C.C.A.6, 148 F.2d 941, cer¬ 
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tiorari denied 66 S.Ct. 100, 326 U. 
S. 758, 90 L.Ed. 456—N. L. R. B. 
V. La Salle Hat,Co., O.C.A.3, 105 F. 
2d 709—Newport News Shipbuild- 
ing &, Dry Dock Co. v. N. L. R. B., 
C.C.A.4, 101 F.2d 841, reversed on 
otber grounds N. L. R. B. v. New¬ 
port News Shipbuilding & Dry 
Dock Co., 60 S.Ct. 203, 308 U.S. 241, 
84 L.Ed. 219—N. L. R. B. v. Bell 
Oil & Gas Co., C.C.A.5, 98 P.2d 406, 
rehearing denied 98 P.2d 870. 

89. U.S.—N. L. R. B. v. Swift & 
Co., C.C.A.3, 162 P.2d 675—Stew- 
art Die Casting -Corporation v. N. 
L. R. B.. C.C.A., 132 P.2d 801— 
Jacobsen v. N. L. R. B., C.CA..3, 
120 F.2d 96—Olin Industries v. N. 
L, R. B., D.C.Mass., 72 P.Supp. 
225. 

Provision of Administrative pro- 
oedure Act, '5 U.S.C.A. § 1009 (a, c), 
that any person suifering legal 
wrong because of any agency action 
shall be entitled to judicial review 
thereof and that every flnal agency 
action for which there is no other 
adequate remedy in any court shall 
be subject to judicial review grants 
to aggrieved parties no rights they 
did not have under the National La¬ 
bor Relations Act.—Olin Industries 
V. N. L. R. B., supra. 

90. U.S.—Myers v. Bethlehem Ship¬ 
building Corp., '58 S.Ct. 459, 303 
U.S. 41, 82 L.Ed, 638—Utah Copper 
Co. V. N. L. R. B., C.C.A.10, 136 P. 
2d 485. 

91. U.S.—Myers v. Bethlehem Ship¬ 

building Corp., 68 S.Ct. 459, 303 
U.S. 41, 82 L.Ed. 638—Bradley 

Lumber Co. of Arkansas v. Nation¬ 
al Labor Relations Board, C.C.A, 
La., 84 F.2d 97, certiorari denied 
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priate court no penalty accrues for disobeying it.92 

The aim of the stautory provisions is to attain 
simplicity and directness on judicial review^S and 
to secure a just resuit with a minimum of technical 
requirements.94 After jurisdiction of the court has 
attached in proceedings for the enforcement of an 
order of the National Labor Relations Board no 
separate proceeding is needed on the part of the 
person brought into court, who deems himself ag- 
grieved by the order of the board, to obtain a re- 
view of the order of the board the breadth of 
the jurisdiction conferred on the court by the stat- 
utory provisions providing for the enforcement of 
the board's orders gives the party proceeded against 
the right to raise ali pertinent questions and to ob¬ 
tain any affirmative relief that is appropriate.9® 
Similarly, where the court entertains a petition of 
a person for a review of the board’s order, the 
board can seek not merely to have the petition de- 
nied but to have its order enforced, regardless of 
any separate proceeding to that end.^*^ 


56 C.J.S. 

Acquisition and retenti on of jurisdiction. On the 
proper commencement of proceedings for enforce¬ 
ment or review of an order of the board by the fil- 
ing of the necessary papers and the giving of no- 
tice, the court becomes vested with exclusive^S 
jurisdiction^® of the cause. In this connection three 
things are necessary to give the court jurisdiction, a 
petition, a transcript of the entire rccord, and no- 
tice to the respondent;^ and the court has no juris¬ 
diction and can take no step of any sort until ali 
this' has been done.® Until the court has thus ac- 
quired jurisdiction, the board has the right to va¬ 
cate its order and procecd further in the matter,® 
and if it does so the court has no jurisdiction of the 
cause but, after jurisdiction has been acquired by 
the court, the board is without power to modify or 
sct aside its findings and order^ or to withdraw its 
petition at its pleasure.® 

Nature of proceedings. Proceedings for the cn- 
forcement of an order of the National Labor Rela- 
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57 S.Ct 21, 299 U.S. '659, 81 L,Ed. 
411—Olirx Industries v. N. L. B. B., 
D.O.Mass., 72 ElSupp. 225. 

"‘The only method of enforcement 
of the decision of tho Board is by 
direction of the Circuit Court of Ap- 
peals.”—Oregon Shipbuilding Corpo¬ 
ration V. N. L. B. B., D.C.Or., 49 
P.Supp. 386, 388. 

92. U.S.—Myers v. Betlilehem Ship- 
building Corp., 68 S.Ct. 459, 303 U. 
S. 41, 82 L.Ed. 638—Olln Industries 
v, N. L. B. B., D.C.Mass., 72 F. 
Supp. 22'5'. 

93. U.S.—Ford Motor Co. v. N. L. 
B. B., 59 S.Ct. 301, 305 U.S. 364, 83 
L.Ed. 221. 

94. U.S.—Ford Motor Co. v. N. L. B. 
B., supra—N. L. B. B. v, Boss 
Mfg. Co., C.C.A.7, 107 F.2d 574. 
The statutory mandate di.speusing’ 

with judicial teohnioalities in proce- 
dure blnds the reviewing court. 
U.S.—N. L. B. B. V. Service Wood 
Heel Co., C.C.A.l, 124 F.2d 470. 
D.C.—International Ass’n of Ma- 
chinists, Tool and Die Makers 
Lodge No. 35 v. N. L. B. B., 110 F. 
2d 29, 71 App.D.C. 175, afUrmed 61 
S.Ct. 83, 311 U.S. 72, 8-5 L.Ed. 50, 
rehearing denied 61 S.Ct. 314, 311 
U.S, 729, 85 L.Ed. 474. 

95. U.S.—Ford' Motor Co.' v. N. L. 
B. B., '59 S.Ct. 301, 305 U.S. 364, 
83 L.Ed. 221. 

96. U.S.—Ford Motor Co. v. N. L. R. 
B.,. supra. 

Beteuticu of trauscript 
Where the National Labor Bela- 
tlons Board has petitioned for en¬ 
forcement of its order against an 
^mployer, and the employer insti- 
tutes a separate proceeding ta re-^ 


' view and set aside the board's or¬ 
der, and the court grants a motion 
of the board to withdraw its own 
petition, the court thereafter has 
power to amend the order permlttlng 
withdrawal so as to provide for re- 
tention of the transcript and the fll- 
ing thereof in the proceedings insti- 
tuted by the employer.—Ford Motor 
Co. v. N. L. R. B., supra. 

97. U.S.—Ford Motor Co. v. N. L. 
R. B., supra. 

98. U.S.—International Union of 
Mine, Mill and Smelter Workers, 
Locals No. 15 v. Eagle-Picher Min¬ 
ing & Smeltiug Co., 65 S.Ct. 1166, 
325 U.S. 335, 89 L.Ed. 1649, motion 
granted C6 S.Ct. 8, 326 U.S. 684, 90 
L.Ed. 400—N. L. R. B. v. Sunshine 
Mining Co., C.O,A.9, 125 F.2d 757— 
N. L. R. B. V. Bell Oil & Gas Co., 
C.C.A.5, 98 F.2d 406, rehearing de¬ 
nied 98 P.2d 870. 

Jurisdiction of federal courts of ac- 
tions arising under National La¬ 
bor Relations Act see Federal 
Courts §§ 30, 35. 

Venue of actions under National La¬ 
bor Relations Act see Federal 
'Courts § 21. 

99. U.S.—Ford Motor Co. v. N. L. 
R. B., '59 S.Ct. 801, 305 U.S. 364, 
83 L.Ed. 221—N. L. R. B. v. Fer- 
guson, O.C.A.9, 118 F.2d 892, fol- 
lowed in N. L. R. B. v. Miller, 118 
P.2d 893. 

ruzLd deposited for employees 
' Where court approved stipulation 
pursuant to 'which money was depos¬ 
ited in bank for distribution to cer- 
tain employees, the fund was sub- 
ject to the jurisdiction of the court; 
and the court had jurisdiction to de- 
termine validity of employees' as-' 
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I signment thereof.—N. L. R. B. v. 
I Stackpole Carbon Co., C.C.A.3, 128 F. 
2d 188, certiorari denied Stackpole 
Carbon Co. v. N. L. R. B., 60 S.Ct. 
142, 308 U.S. 605, 84 L.Ed. 506. 

1. U.S.—In re N. L. R. B., 68 S. 
Ct. 11001, 304 U.S. 486, 82 L.Ed. 
1482—N. L. R. B. v. Friedman- 
Harry Marks Clolhing Co., C.C.A. 
2, 83 F.2d 731. 

2. U.S.—Thompson Products v. N. 
L. R. B., C.C.A.'6, 133 F.2d 6.37— 
N. L. R. B. V. Friodman-Harry 
Marks Clothing Co., O.C.A.2, 83 F. 
2d 731. 

Nunc pro tunc flling of transcript 

An order that a transcript should 
be deemod to have been filcd nunc 
pro tunc as of the datu whon the pe¬ 
tition was flled is a nullity as far 
as acquisition of juri.sdiction by the 
court is concerned, since jurisdiction 
cannot be antedated by fletions con- 
trary to the express provisions of 
the statute.—^N. L. R, B. v. Fried- 
man-Harry Marks Clothing Co., su¬ 
pra. 

3. U.S.—In re N. L. K. B., 58 S.Ct. 
1001, 304 U.S. 486, 82 I^.Ed. 1482. 

4. U.S.—Harris v. N. L. R. B., C.C. 

A. 3, 100 F.2d 197, certiorari de¬ 
nied '69 S.Ct. 684, 306 U.S. 645, 83 
L.Ed. 1044, rehearing denied 59 S. 
Ct. 642, 306 U.S. 669, 83 L.Ed. 1063. 

5. U.S.—Ford Motor Co. v. N. L. 
R. B., '59 S.Ct. 301, 305 U.S. 364, 
83 L.Ed. 221. 

S, U.S.—Ford Motor Co. v. N. L. R. 

B. , supra. 

Discretion of court 
The grant or refusal of permission 
to withdraw a petition, after the 
court has acquired Jurisdiction of 
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tions Board are statutory but ,they are judicial pro- 
ceedings rather than administrative or quasi-judicial 
as were the proceedings before the board.S The ju- 
risdiction of the court on a petition to enforce or 
review an order of the board is of an appellate 
court review character,9 and the proceedings have 
been described as a combination of an appeal from 
the order and a inotion to enforce it^^ It has been 
said that proceedings for a review of an order of 
the board are substantially proceedings in equity in 
that equitable rules are applicable.^i 

Discovery, interrogatorie^, depositions, and sub- 
poenas, The court has power to permit an employer 
to file interrogatories to be propounded to the 
board, ^2 and also to permit the taking of deposi¬ 
tions of named witnesses who are alleged to know 
how the case was handled by the board and how its 
decision was reached.^3 However, the court in the 
exercise of its discretion will not order a bili of 
discovery, permit the taking of depositions, or re¬ 
quire the answering of interrogatories where suf¬ 
ficient grounds therefor are not shown.^^ It will 
not, for example, permit interrogatories as to mat- 
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ters which are irrelevant and immateriali^ In de- 
termining whether allegations made by the employ¬ 
er are such as to require an answer to the interrog¬ 
atories submitted by it in support of its application, 
the court may look at the proceeding from the time 
of its inceptioni^ 

It has been held proper, in proceedings for the en- 
forcement of an order of the National Labor Rela- 
tions Board, for a special master first to examine 
documents subpcenaed by him and to determine their 
inateriality with respect to issues presented by the 
case before any of the documents are exhibited or 
submitted to counsel for the respective partiesi*^ 

c. Under Railway Labor Act 

An award of the National Railroad Adjustment 
Board made pursuant to the federal Railway Labor Act 
may be enforced fn a suit brought by the employee for 
that purpose, provided the conditions precedent to such 
an action have been met. 

Under the federal Railway Labor Act an award 
of the National Railroad Adjustment Board may be 
enforced by means of a suit,^^ and the aid of the 
courts by means of an enforcement suit is necessary 


th>e'cause, rests in the sound discre¬ 
tion of the court to be exercised in 
the light of the circumstances of 
the particular case.—Ford Motor Co. 
V. N. L. R. B., supra. 

7. U.S.—N. L. R. B. V. Sunshine 
Mining Co., C.O.A.9, 125 F.2d 757. 

tTnknowxi to comznou law 

A proceeding to enforce an order 
of the National Labor Relations 
Board is a special statutory proceed¬ 
ing not known to the common law, 
and is governcd and controlled by 
the statute.—N. L. R. B. v. Ford 
Motor Co., C.C.A.5, 119 F.2d 326. 
Public iaterest 

An enforcement proceeding is in 
the Public interest, prosecuted by an 
authorized agency of the govern- 
ment, in furtherance of an express 
policy and intent on the part of con- 
gress to establish, in behalf of the 
national public, a Standard of con- 
duct presumably' productive of prog- 
ress in protection of the public wel- 
fare.—Aluminum Ore Co. v. N. L. 
R. B., C.C.A.. 131 F.2d 485, 147 A.L. 
R. 1. 

8. U.S.—N. L. R. B. V. Bell Oil & 
Gas Co., C.C.A.5, 98 F.2d 406, re- 
hearing denied 98 F.2d 8-70. 

9. U.S.—Stewart Die Casting Cor¬ 
poration V. N. L. R. B., C.C.A., 132 
F.2d 801. 

10 . U.S.-—N. L. R. B. V. Kellburn 
Mfg. Co., C.C.A.2, 149 F.2d 586. 

11. U.S.—Hamilton-Brown Shoe Co. 
V. N. L. R. B., O.C.A.8, 104 F.2d 
49. 

12. U.S.—N. L. R. B. V. Cherry Cot- 
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ton Mills, C.C.AjS, 98 F.2d 444, re- 
hearing denied 98 F.2d 1021. 
Scope of interrogatories 

(1) The court has power to issue 
a commission to take depositions of 
members of the board and to order 
members to answer interrogatories 
in order that it might ascertain 
whether board had proceeded lawful- 
ly in reaching final decision.—Cup- 
ples Co. Manufacturers v. N. L. R. 
B., C.C.A.8, 103 F.2d 953. 

(2) Court has jurisdiction to per¬ 
mit employer to propound interroga¬ 
tories to board in support of allega¬ 
tions that employer had been denied 
statutory and constitutional right 
to a hearing before the board.—In- 
land Steel Co. v. N. L. R. B., C.C.A. 
7, 105 F.2d 246. 

13. U.S.—N. L. R. B. V. Cherry Cot- 
ton Mills, C.C.A,5, 98 F.2d 444, re- 
hearing denied 98 F.2d 1021. 

14. U.S.—N. L. R. B. V. Ford Mo¬ 
tor Co., C.C.A.9, 118 F.2d 766—-Cup- 
ples Co. Manufacturers v. N. L. R. 
B., C.C.A.S, 103 F.2d 9'53. 

15. U.S.—Inland Steel Co. v. N. L. 
R. B„ C.C.A.7, 105 F.2d 246. 

Allegations held insumcient to war- 
rant commission 

An allegation that members of the 
board did not personally consider 
evidence in proceeding against em¬ 
ployer charged with unfair labor 
practices, but relied on summary and 
recommendations of assistaiits, was 
insuflicient to entitle employer to 
issuance of commission to take depo- 
sition of members of board and to 
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order requiring board to answer in¬ 
terrogatories relating to method by 
which it reached its decision.—Cup- 
ples Co. Manufacturers v. N. L. 
R. B., C.C.A.8, 103 F.2d 953. 

16 . U.S.—Inland Steel Co. v. N. L. 
R. B., C.C.A.7, 105 F.2d 246. 

17. U.S.—N. L. R. B. V. Weirton 
Steel Co., C,C.A.3, 160 F.2d 774. 

Scope of special master^s subpcena 

U. S.—N. L. R. B. V. Weirton Steel 
Co., supra. 

18. U.S.—General Committee of Ad¬ 
justment V. Missouri-Kansas-Tex- 
as Railroad Co., Tex., 64 S.Ct. 146, 
320 U.S. 323, 88 L.Ed. '76—Joint 
Council Dining Car Employees Lo- 
cal 370, Hotel and Restaurant Em- 
i)loyees International Alliance v. 
Delaware, L. <& W. R. Co., C.C.A, 
N.T., 157 F.2d 417. 

D.C.—Washington Terminal Co. v. 
Boswell, 124 F.2d 235, 76 U.S.App.' 
D.C. 1, affirmed 63 S.Ct. 1430, 319 
U.S. 732, 87 L.Ed. 1694. 

Jurisdiction of federal courts over 
suits based on Railway Labor Act 
see Federal Courts § 35. 

Holdings under earller statutes 

(1) The decisions of the labor 
board created undor the Transporta¬ 
tion Act of 1920 were not enforcea- 
ble by process.—Pennsylvania R. Co. 

V. U. S. Railroad Labor Bd,, 43 S. 
Ct. 278, 261 U.S. 72, 79, 67 L.Ed. 636 
—■39 C.J. p 69 note 27. 

(2) It was not for any court to 
pass on the correctness of the 
board’s conclusions if it kept within 

^ the jurisdiction assigned to it by the 
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to compel the carrier to obey the award.^^ Such 
a suit brought by the person for whose benefit the 
order of the board was made is the only judicial 
review of orders of the board which is provided by 
the Railway Labor Act,^® and it has been held that 
the statute impliedly makes the en for cernent suit ex- 
clusive of others to determine rights arising un¬ 
der collective agreements as to a carrier and em- 
ployees who have utilized the adjustment procedure 
and procured an award.^i 

Proceedings to compel a carrier to comply wifh 
an order of the National Railroad Adjustment 
Board, since they are purely statutory, must comply 
with the statutory provisions.22 In such a suit the 
Railway Labor Act gives the employee definite and 
substantial advantages,^^ such as choice of venue, 
exemption from payment of costs, and recovery of 
attorney’s fees if successful,^^ and the purpose and 
effect of such advantages are to equalize the bur- 
den, financial and otherwise, of extended litiga- 
tion as between employees and the carriers.25 
Nature of action as contractual. It has been held 


that an action to enforce an award of the National 
Railroad Adjustment Board is comparable to an ac¬ 
tion brought for a breach of contract,26 and that 
the legal rights of plaintiff in such an action must 
be determined in accordance with the law of con- 
tracts;27 but it has also been held that such an ac¬ 
tion is of statutory^origin on a basis quite differ¬ 
ent from that of an ordinary law action for breach 
of contract.28 

Conditions procedent to action, Enforcement 
proceedings against a carrier under the Railway La¬ 
bor Act are not authorized unless the National Rail¬ 
road Adjustment Board has made an award and or¬ 
der against the carrier,29 and the carrier has failed 
or refused to comply therewith,30 within the time 
limit set thercin.31 The court cannot require the 
carrier to comply with an order of the board where 
the order fails to fix a time limit within which the 
order should be complied with,32 and the court is 
without ^uthority to choosc some optional date at 
which a compliance shall be had.33 


statut-e.—Pennsylvania H. Co. v. U. 
S. Railroad Labor Bd., supra—39 C. 
J, p 70 note 28. 

(3) A receiver of an insolvent rail¬ 
road company which operated at a 
continuous loss, both before and aft- 
er the receivership, however, could 
be authorized by the court to reduce 
wag-es of employees below the scale 
flxed by the labor board without be- 
ingr subject to the penalty provided 
by the act.—St. Louis Union Trust 
Co. V. Missouri & N. A. R. Co., D.C- 
Ark., 2'70 F. 796—39 C.J. p 70 note 
32. 

(4) Other holdings see 39 C.J. p 69 
note 27 [a]. 

19. U.S.—Dahlberg v. Pittsburgh & 
L. R R. Co., C.C.A., 138 F.2d 121 
—Barnhart v. Western Maryland 
Ry. Co., C.O.AMd., 128 P.2d 709, 
certiorari denied 63 S.Ct, 75, 317 U. 
S. 671, 87 L.Ed. i508—Shipley v. 
Pittsburgh & L. E. R. Co., D.C. 
Pa., 70 P.Supp. 870. 

Direct enforcement by board 

The National Railroad Adjustment 
Board and its subdivisione are not 
tribunals of judicial or quasi-judicial 
nature and cannot directly enforce 
their awards.—^Watson v. Missouri- 
Kansas-Texas R. Co. of Texas, Tex. 
Civ.App., 173 S.W.2d 357. 

Sto. U.S.—Railroad Yardmasters of 
North America v. Pittsburgh & L. 

B. R. Co., D.C.Ohio, 39 P.Supp. 876. 

21 . D.C.—^Washington Terminal Co. 
V. Boswell, 124 F,2d 235, 76 U.S. 
App.D.C. 1, affirmed 63 S.Ct. 1430, 
319 U.S. '732, 87 L.Ed. 1694. 
Collateral attack 

The Railway Labor Act makos no 
provision for a collateiai atia^k, 


without the presence of the Railroad 
Adjustment Board, on the propriety 
of the board's order.—Railroad Tard- 
masters of North America v. Pilts- 
burgh & L. R R. Co., D.C.Ohio, 39 
P.Supp. 876. 

22. U.S.—System Pederation No. 8 
of Railway Employers' Depart¬ 
ment of American Pederation of 
Labor v. Missouri-Kansas-Texas 
R. 'Co. of Texas, D.C.Tex., 40 P. 
Supp. 803. 

23. D.C.—^Washington Terminal Co. 
v. Boswell, 124 P.2d 235, 76 U.S. 
App.D.C. 1, amrrned 63 S.Ct. 1430, 
319, U.S. 732, 87 L.Ed. 1694. 

24. D.C.—^Washington Terminal Co. 
•V. Boswell, supra. 

25. D.C.—^Washington Terminal Co. 

V. Boswell, supra. 

28. U.S.—Hanks v. Delaware & H. 
R. Corp., D.C.N.Y., 63 P.Supp. 161. 

27. U.S.—Crowley v. Delaware & H. 
R. Corp., 63 P.Supp. 164. 

28. U.S.—Joint Council Dining Car 
Employees Local 370, Hotel and 
Restaurant Employees Interna¬ 
tional Alliance v. Delaware, L. & 

W. R. Co., C.C.A.N.Y., 1'57 P.2d 
417. 

29. U.S.—Burke v. Union Pac. R. 
Co., C.C.AUtah, 129 F.2d 844--Ala- 
bama State Pederation of Labor v. 
Kurn, D.C.Ala., 46 P.Supp. 3S'5— 
Smith V. Texas & N. 0. R. Qo., D. 

C.La., 32 P.Supp. 1013. 

Trustees of carrier 

Proceedings against the trustees 
of a carner are not authorized in 
'the district court where there has 
been no effective order against them 
by the National Railroad 

354 


ment Board.—Alabama State Peder¬ 
ation of Labor v. Kurn, D.C.Ala., 46 
P.Supp, 385. 

CDismissal by board 
Where adjustment board upheld 
dismissal and no money award was 
made, the award was final, preclud- 
ing a subscQLuent inquiry by the 
court.—Berryman v. Pullman Co., 

D.C.Mo., 48 P.Supp. 642. 

30. U.S.—Burke v. Union Pac. R. 
Co., C.C.A., 129 P.2d 844. 

Award without order 
Where an award of the board pro¬ 
cured by a labor union was not fol- 
lowed by an order of the board, di- 
rected to cmployer, commanding 
payment, suit by a member of the 
union seeking to enforce the award 
as an individual nght was properly 
dismissed, since the issuance of an 
order and a refusal of compliance 
therewith must take place before 
court has jurisdiction to entertain a 
suit for the enforcement of the 
award ;mado.—Thomas v. Texas & 
N. O. R. Co., C.C.ATex., 118 P.2d 75. 

31. U.S.—Joint Council Dining Car 
• Employees Local 370, Hotel and 

Restaurant Employees Internation¬ 
al Alliance v. Delaware, L. & W. 
R. Co., C.C.A.N.Y., 157 P.2d 417. 

32. U.S.—System Pederation No. 8 
of Railway Employers’ Depart¬ 
ment of American Pederation of 
Labor v. Missouri-Kansas-Texas 
R. Co. of Texas, D.C.Tex., 40 P. 
Supp. 803. 

33. U.S.—System Pederation No. 8 
of Railway Employers’ Depart¬ 
ment of American Pederation of 
.Labor v. Mlssout i-Kansas-Texas 
R, Co. of Texas, faup^a. 
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Inspection of authorisation cards, Where the 
identity of signers of authorization cards was ir- 
relevant and immaterial, the court denied access to 
the names on such cards to a railroad employees’ 
labor Union seeking to review a certification by the 
National Mediation Board of another union as bar- 

gaining representative.34 

§ 28(123). Decisions Reviev^able 

As a rule only final orders of a labor relations board 
are subject to direct judiciai review under federal and 
state labor relations acts. 

In general, under the provisions of the federal^s 
and state^® labor relations acts, the courts ha ve pow- 
er to review proceedings of a labor relations board 
only where the board has rendered a final order. 
Ordinarily no judiciai review of interlocutory de- 
terminations of the board is available;37 the sole 
remedy for a review of such determination is in the 
course of an appeal from a final order of the 

board.38 
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§ 28(124). - Orders Entered in Repre- 

sentation Proceedings 

a. Under federal statutes 

b. Under state statutes 

a. Under Federal Statutes 

Orders of the National Labor Relations Board flx- 
Ing a bargaining unit, directing that an election be 
held, or certifying a bargaining agent, are not subject 
to direct judiciai review, and can be reviewed only where 
the board has made a final determination of unfair la¬ 
bor practice based thereon. The certification of a 
bargaining representative by the National Mediation 
Board is not subject to judiciai review. 

Under the National Labor Relations Act the court 
cannot review representation proceedings unless the 
National Labor Relations Board, following such 
proceedings, has made a final order under the stat- 
utory provisions dealing with unfair labor prac- 
tices, and such final order is based in whole or in 
part on facts certified in the representation proceed- 
ings.S9 Thus a ruling of the board determining an 
appropriate bargaining unit, but not making any 
final order based thereon, is not subject to direct 
review under the statute,^^ although such ruling can 
be challenged when a determination of unfair prac- 
tices is based on that ruling.*^! Similarly a direc- 
tion of the board that an election be held is but a 


34. D.C.—^National Pederation of 
Railway Workers v. National Me¬ 
diation Board, 110 F.2d 529, 71 
App.D.C. 266, certiorari denied 60 
S.Ct. 976, 310 U.S. 628, 84 L.Ed. 
1399. 

35. U.S.—Thompson Products v. N, 
L. R. B., C.C.A.6, 133 P.2d 637— 
United Employees Ass'n v. N. L. 

R. B., O.C.A.3, 96 P.2d 875. 

Complalnt and notice 

Mere issuance of a complaint and 
giving notice of a hearing thereon 
is not a final order reviewable by 
the courts.—Thompson Products v. 
N. L. R. B., C.O.A.6, 133 P.2d 637. 

36. N.T.—^Wallach’s, Inc. v. Boland,’ 
2 N.Y.S.2d 179, 263 App.Div. 371, 
affirmed 14 N.E.2d 381, 277 N.T. 
345—Cody v. Kelley, 53 N.T.S.2d 
224, 184 Misc. 150—Application of 
Lowell Cab Corporation, 11 N.T. 

S. 2d 497, 170 Misc. 866. 

Pa.—Appeal of Bakery Drivers, 48 
Pa.Dist. & Co. 372, 91 Pittsb.Leg.J. 
414. 

Beferendum as to all-union agree- 
ment 

Under some statutes it has been 
held that there could be no judiciai 
review of an order of the board di¬ 
recting a referendum to determine 
whether the reguired number of em¬ 
ployees desired an all-union agree- 
ment.—^United Retail and Wholesale 
Department Store Employees of 
America, Local 174, C. I. O., v. Wis- 


consin Employment Relations Board, 
15 N.W.2d 844, 245 Wis. 636. 

Order held final 

Order of labor relations board re- 
Quiring employer to cease unfair la¬ 
bor practices was held to be a final 
order subject to review by the court. 
—Chapin v. Pennsylvania Labor Re¬ 
lations Bd., 62 A.2d '568, 356 Pa. 5'77. 

37. N.Y.—Wallach's, Inc., v. Boland, 
.2 N.Y.S.2d 179, 263 App.Div. 371, 

affirmed 14 N.E.2d 381, 277 N.Y. 
345—Domanick v. Triboro Coach 
Corporation, 18 N.T.S.2d 960, 173 
Misc. 911, reversed on other 
grounds 20 N.Y.S.2d 3*06, 259 App. 
Div. 667—In re Almroth, 14 N.Y. 
S.2d 63, 171 Misc. 314, affirmed Ap¬ 
plication of Almroth, 17 N.Y.S.2d 
225, 25 App.Div. 378. 

Pa.—Pennsylvania Labor Relations 
Bd. V. Tellow Cab & Bus Co., Com. 
Pl., 30 North.Co. 9. 

38. N.Y.—In re Almroth. 14 N.Y.S. 
2d 63, 171 Misc. 314, affirmed Ap¬ 
plication of Almroth, 17 N.Y.S.2d 
225, 25 App.Div. 378. 

39. U.S.—Employees Protective 

Ass’n of Norfolk v. N. L. R. B., C. 
C.A.4, 147 F.2d 684—Madden v. 

Brotherhood & Union of Transit 
Emp. of Baltimore, C.C.A.Md., 147 
F.2d 439, 1-58 A.L.R. 1330—Inland 
Container Corporation v. N. L. R. 
B., C.C.A.6, 137 P.2d 642—Cupples 
Co. Manufacturers v. N, L. R. B., 
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C.C.A.8, 103 F.2d 953—Beebe Corp. 
V. Miliis. D.C.N.T., 58 F.Supp. 

993—Northrop Corporation v. Mad¬ 
den, D.C.Cal., 30 F.Supp. 993. 

Dlsmissal of petitlon for certification 
A decision dismissing a petition 
for an order of certification in a 
representation * proceeding is not re¬ 
viewable by the Circuit court of ap- 
peals.—A. G. M. Workers* Ass’n v. 
N. L. R. B., C.C.A.7, 117 P.2d 209. 

trnder National Zndustrial Becovery 
Act 

U.S.—Guide Lamp Corporation v. N. 
L. R. B., C.C.A.. 76 P.2d 370—Ames 
Baldwin Wyoming Co. v. N. L. R. 
B., C.C.A.4, 73 P.2d 489. 

40. U.S.—Pittsburgh Piate Glass 
Co. V. N. L. R. B., 61 S.Ct. 908, 
313 U.S. 146, 85 L.Ed. 1251, rehear- 
ing denied 61 S.Ct. 1093, 313 U.S. 
599, 85 L.Ed. 11551—American Ped¬ 
eration of Labor v. N. L. R. B., 
60 S.Ct. 300, 308 U.S. 401, 84 L.Ed. 
347 _N-. L. R. B. v. Prudential 
Ins. Co. of America, C.C.A.'6, 154 
F.2d 38'5—N. L. R. B. v. Standard 
Oil Co., C.C.A.10, 124 P.2d 895. 

41. U.S.—Pittsburgh Piate Glass 
Co. V. N. L. R. B., 61 S.Ct. 908, 
313 U.S. 146, 85 L.Ed. 1251, re- 
hearing denied 61 S.Ct. 1093, 313 
U.S. -699, 86 L.Ed. 1551—N. L. R. 
B. V. Prudential Ins. Co. of Ameri¬ 
ca, C.C.A.6, 154 P.2d 385. 
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part of the representation proceeding and is not sub- 
ject to direct review,^^ and a court review of an 
election or order therefor is available when, but 
only when, the board, subsequent to the election, has 
made a final order requiring the employer to do 
something predicated on the resuit o£ the elcc- 
tion.43 Likewise the certification of a bargaining 
representative is not itself a final order based on 
facts certified in the representation procccdings so 
as to be subject to direct judicial review here too 
judicial review of the board’s certification may be 
had when, but only when, the board finds unfair 
labor practices and makes its certification the basis 
of an order with respect to such practices,'^^ 

Under the Railzmy Labor Act the federal courts 


have no power to review the action of the National 
Mediation Board in certifying a particular labor 
organization as the bargaining representative of em^ 
ployees of a carrier.^® 

b. Under State Statutes 

Under state labor relations acts containfng provl- 
sions simllar to those of the federal act, determinatlons 
of a state labor relations board in representation pro- 
ceedings are not directiy reviewable and may be con- 
sidered by the court only In connection with its review 
of a final order dealing with unfair labor practices. 

Under state labor relations acts containing provi- 
sions similar to those of the National Labor Rela¬ 
tions Act, it has been held that an order directing 
that an election be lield^^ or certifying a bargaining 
representative^S js not a final order subject to direct 


4a. U.S.—N. L. E. B. V, Internation¬ 
al Brotherhood of Electrical Work- 
ers, 60 S.Ct. 306, 308 TJ.S. 413, 84 
Li.Ed. 354—Employees Protective 
Ass'n of Norfolk v. N. L. R. B., C. 

C. A., 147 F.2d 684—-Bethlehem 

Shipbuilding Corporation Limited 
V. N. L. E. B., C.C.A.l, 114 F.2d 
930, certiorari dismissed Bethle¬ 
hem Shipbuilding Corporation v. 
K L. R. B., 61 S.Ct. 448, 312 U.S. 
710, 85 L.Bd. 1141—Klein v. Her- 
riok, D.C.N.T., 41 F.SuPP. 417— 
N. L. R. B. V. Cudahy Packing Co., 

D. C.Kan., 34 F.Supp. 63. 

Settlng aside election 

An order of the board setting aside 
an election is not reviewable where 
no unfair labor practice order based 
thereon has been rendered.—^N. L. 
R. B. v. Thompson Products, C.C,A.6, 
162 P.2d 287—Big Lake Oil Co. v. N. 
L. R. B., C.C.A.6, 146 F.2d 967—N. 
L. R. B. V. J. L. Brandeis & Sons, 

C. C.A.8, 146 P.2d 656. 

43. U.S.—N. L. R. B. v, Falk Corpo¬ 
ration, 60 S.Ct. 307, 308 U.S. 463, 84 
L.Ed. 396—Utah Copper Co. v. N. 
L. R. B., C.C.A.10, 136 F.2d 486— 
■Wilson & Co. V. N. L. R. B., C.C.A. 
7, 120 F.2d 913—E. I. Du Pont De 
Nemours & Co. v. N. L.*R. B., C.C. 

A. 4, 116 P.2d 388, certiorari deniod 
N. L. B. B. V. E. I. Du Pont De 
Nemours & Co., 61 S.Ct. 959, 313 
U.S. 571, 85 L.Ed. 1529—N. L. R. 

B. V. Whittier Mills Co., C.C.A.6, 
111 F.2d 474. 

44. U.S.—^Pittsburgh Piate Glass 
Co. V. N. L. R. B., 61 S.Ct. 908, 313 
U.S. 146, 86 L.Ed. 1251, rehearing 
denied 61 S.Ct. 1093, 313 U.S. 599, 
85 L.Ed. 1551—American Federa- 
tion of Labor v. N. L. R. IB., 60 S. 
Ct. 300, 308 U.S. 401, 84 L.Ed. 347 
—United Employees Ass’n v. N. L. 
R. B., C.C.A.3, 96 F.2d 876—Zim- 
mer-Thomson Corp. v. N. L. R. B., 
D.C.N.Y., 60 F.Supp. 84—N. L. R. 

B. V. Cudahy Packing Co., D.C. 
Kan., 34 F.Supp. 63. 

D. C.—Miliis V. Inland Empire Dis- 


trict Council, Lumber and Sawmill 
Workers Union, 144 F.2d 539, 79 
U.S.App.D.C. 214, aflirmed 65 S.Ct. 
1316, 3£5 U.S. 697, 89 L.Ed. 1877, 
rehearing denied 66 S.Ct. 11, 326 
U.S. 803, 90 L.Ed. 489—Reilly v. 
Miliis, 144 F.2d 259, 79 U.S.App.D. 

C. 171, certiorari denied' 65 S.Ct. 
1566, 326 U.S. 879, 89 L.Ed. 1995. 

45. U.S.—Pittsburgh Piate Glass 
Co. V. N. L. R. B., 61 S.Ct. 908, 313 
U.S. 146, 85 L.Ed. 1251—American 
Federation of Labor v. N. L. R. B., 
60 S.Ct. 800, 308 U.S. 401, 84 L.Ed. 
347—Employees Protective Ass’n 
of Norfolk V. N. L. R. B., C.C.A., 
147 P.2d 684—Zimmer-Thomson 
Corp. V. N. L. R. B., D.C.N.T., 60 
F.Supp. 84. 

D.C.—Miliis V. Inland Empire Dis- 
trict Council, Lumber and Sawmill 
Workers Union, 144 F.2d 639, 79 
U.S.App.D.C. 214, afflrmed 65 S.Ct. 
1316, 326 U.S. 697, 89 L.Bd. 1877, 
rehearing denied 66 S.Ct. 11, 326 
U.S. 803, 90 L,Ed. 489. 

Befnsal to bargaln with desl^piated 
agency 

Order of board affirming its pre- 
vious finding that certain unit was 
the duly designated bargaining agen- 
cy of employees, and finding that 
employer’s refusal to bargain with 
the Union was a violation of the Na¬ 
tional Labor Relations Act, was a 
final order within provision of the 
act dealing with review.—^N. L. R. B. 
V. Swift & Co., C.C.A.3, 162 F.2d 675. 

46. U.S.—Order of Railway Con- 
duotors of America v. Pennsyl- 
vania R. Co., App.D.C., 65 S.Ct. 222, 
323 U.S. 166, 89 L.Ed. 164—Switch- 
men's Union of North America v. 
National Mediation Board, App.D. 

C., 64 S.Ct. 95, 320 U.S. 297, 88 L. 
Ed. 61, foliowed in Brotherhood of 
Railway and Steamship Clerks, 
Freight Handlers, Express and 
Station Employees v. United 
Transport Service Employees of 
America, 64 S.Ct. 260, 320 U.S. 716, 

^ 88 L.Ed. 420, rehearing denied 64 
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S.Ct 436. 320 U.S. 816, 88 L.Bd. 
493—Brotherhood of Railway & 
Steamship Clerks, Freight Han¬ 
dlers, Express and Station Em¬ 
ployees V. Virginian Ry. Co., C.C. 
A.Va., 126 F.2d 853. 

D.C.—^National Federation of Rail¬ 
way Workers v. National Media¬ 
tion Board, 141 F.2d 725, 79 U.S. 
App.D.C. 16—^United Transport 
Service Employees of America v. 
National Mediation Board, 141 P. 
2d 724, 79 U.S.App.D.C. 15. 

“The fact that the certificate of 
the Mediation Board is conclusive is 
of course no ground for judicial re¬ 
view."—Switchmen's Union of North 
America v. National Mediation 
Board, App.D.C., 64 S.Ct. 95, 98, 320 
U.S. 297, 88 L.Ed. 61. 

Congresslonal lutent 
Where Congress provided for Judi¬ 
cial review of certain orders or 
awards under the Railway Labor 
Act, but provided for none in re¬ 
spect of certificate of National Medi¬ 
ation Board, a plain line of dlstinc- 
tion was drawn and such certificate 
was intended to be final and not sub¬ 
ject to judicial review.—Switchmen’s 
Union of North America v. National 
Mediation Board, supra. 

47. N.T.—^Application of Lowell Cab 
Corporation, 11 N.T.S.2d 497, 170 
Misc. 866. 

Pa.—Chapin v, Pennsylvanla Labor 
Relations Bd., 52 A.2d 568, 356'Pa. 
677—In re York Tei. & Tei. Co. 
Employes Case, 65 Pa.Dist. & Co. 
113—^Appeal of Bakery Drivers, 48 
Pa.Dist. & Co. 372, 91 Pittsb.Leg.J. 
414—Appeal of York Tei. & Tei. 
Co., Com.Pl., 69 York Leg.Rec. 113. 

48. N.Y.—^Wallach's Inc., v. Boland, 
2 N.Y.S.2d 179, 263 App.Div. 371, 
afflrmed 14 N.B.2d 381, 277 N.Y. 
345—Cody v. Kelley, 63 N.Y.S.2d 
224, 184 Misc. 150—Great Atlantic 
& Pacific Tea Co. v. Boland, 25 N. 
Y.S.2d 517, 176 Misc. 268, afflrmed 
26 N.Y.'S.2d 492, 261 App.Div. 900. 

1 R.I.—McGee v. Local No. 682 of 
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review by the coiirts. Such a determination is in- 
terlocutory and may be reviewed only in connection 
with the review of a final order which is made under 
the provisions relatihg to the prevention of unfair 
labor practices49 and which is necessarily affectedby 
the interlocutory determination.^o However, where 
the board does make an order on the question of 
unfair praetices directing the employer to take or 
to refrain from taking some action, and such order 
of the board is properly taken before a court for 
review, that court may then review the propriety of 
the board’s action in the representation proceed- 

ings.51 

§ 28(125). Limitations and Laches 

Enforcement proceedlngs shouid be irtstituted prompt- 
ly; but in the absence of statutory Fimitatlon mere de- 
lay in seeking enforcement of an order of a iabor rela¬ 
tione board is not fatal. 


While enforcement proceedings shouid be insti- 
tuted promptly,52 there is no period of limitation set 
forth in the National Labor Relations Act within 
which such proceedings must be brought.^3 Hence, 
enforcement of an order of the National Labor Re¬ 
lations Board ordinarily will not be denied because 
of delay in bringing the enforcement proceedings®^ 
notwithstanding the delay may be unusual,®® since 
if the employer is aggrieved by the delay he has a 
remedy by .bringing a petition for review;®® and 
under state statutes similar to the National Labor 
Relations Act it has also been held that mere delay 
in applying to the court for enforcement of an or¬ 
der of the state labor relations board is not a 
ground for refusing an enforcement decree,®'^ 

Enforcement will not be denied on the ground 
of long delay of the board in concluding the case 
where laches is not in fact shown.®® The fact that 


Brotherhood of Painters, Decora- 
tors and Paperliangers of America, 

A. F. of L.. 38 A.2d 303, 70 R.L 

200 . 

Refusal to certify ‘bargfalniug' 
agrent is not a final order which can 
be appealed from and reviewed in 
court.—Appeal of McNary, 33 Pa. 
Dist. & Co. 429, 86 Pittsb.Leg.J. 609. 

49. Mass.—St. Luke’s Hospital v. 
Labor Relations Commission, 70 N. 
E.2d 10, 320 Mass. 467. 

N.T.—Wallach’s Inc., v. Boland, 14 
N.B.2d 381, 277 N.Y. 345—Hanley 
V. Boland, 33 N.T.S.2d 673, 177 
Misc. 973—Great Atlantic & Pacific 
Tea Co. v. Boland, 25 N.T.S.2d 517, 
176 Misc. 258, affirmed 26 N.T.S.2d 
492, 261 App.Div. 900. 

Exclusive method of review 
The provisions for judicia! review 
coiitained in the labor law were held 
apparently intehded to furnish the 
exclusive method for reviewing the 
action taken by the board in certify- 
ing a bargaining representative.— 
Wallach’s, Inc. v. Boland, 2 N.T.S.2d 
541, 166 Misc. 420, affirmed 2 N.Y.S. 
2d 179, 253 App.Div. 371, affirmed 14 
N.E.2d 381, 277 N.Y. 345. 

Certiorari held unavailable 
Mass.—Jordan Marsh Co. v. Labor 
Relations Commission, 45 N.E.2d 
925, 312 Mass. 597. 

50. N.Y.—Wallach^s, Inc. v. Boland, 
14 N,E.2d 381, 277 N.Y. 345. 

61. Mass.—Jordan Marsh Co. v. La¬ 
bor Relations Commission, 66 N.E. 
2d 916, 316 Mass. 748—Jordan 

Marsh Co. v. Labor Relations Com¬ 
mission, 45 N.E.2d 925, 312 Mass, 
597. 

Pa.—Chapin v. Pennsylvania Labor 
Relations Bd., 52 A.2d 668, 356 Pa, 
577. 

R.I.—McGee v. Local No. 682 of 
Brotherhood of Painters, Decora- 
tors and Paperhangers of America, 


A. F. of L., 38 A.2d 303, 70 R.L 

200 . 

Utah.—Southeast Purniture Co, v. 
Industrial Commission, 111 P.2d 
163, 100 Utah 154. 

Preservatiou of right 

An appeal by an association from 
an order of the labor relations board 
denying its right to investigate a 
controversy concerning representa¬ 
tion of employees and its right to 
represent all employees was dis- 
missed without prejudice to the 
right, if any, of the petitioner to 
raise the oiuestions presented on a 
review of any final order of the 
board.—Appeal of McNary, 33 Pa. 
Dist. & Co. 429, 86 Pittsb.Leg.J. 509. 

52. U.S.—N.' L. R. B. v. La Salle 
Hat Co., C.C.A.3, 106 P.2d 709. 

Stipulatio» providing for entry of or¬ 
der '‘forthwith” 

Where the parties had stipulated 
for a consent decree, and the stipula- 
tion provided that the order shouid 
be entered “forthwith," and a long 
delay had the efCect of making un- 
enforceable such provision in the 
stipulation, the court dismissed a pe¬ 
ti tion for enforcement.—N. L. R. B. 
V. La Salle Hat Co., supra. 

53. U.S.—N. L. R. B. v. Nebel Knit- 
ting Co., C.C.A.4. 103 P.2d 594. 

54. U.S.—N. L. R. B. v. Goodyear 
Tire & Rubber Cb. of Alabama, C. 
C,A.5, 129 F.2d 661, certiorari dis¬ 
missed 63 S.Ct. 1026, 319 U.S. 776, 
87 L.Ed. 1723. 

Coutinuance of validity of order 
Orders of the board do not lose 
their validity or cease dynamic exist- 
ence merely because the board ’ de- 
lays in seeking an enforcement de¬ 
cree.—N. L. R. B. V. Bachelder, C.C. 
A.7, 120 F.2d 574, certiorari denied 
Bachelder v. N. L. R. B., 62 S.Ct. 90, 
314 U.S. 647, 86. L.Ed. 619—N. L. R. 
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B. V. Aluminum Products Co., C.C. 
A.7, 120 F,2d 567. 

55. U.S.—N. L. R. B. v. Nebel Knit- 
ting Co., C.C.A.4, 103 F.2d 594. 

Three years 

U.S.—N. L. R. B. V. Suburban Lum- 
ber Co., C.C.A.3, 121 P.2d 829, cer¬ 
tiorari denied Suburban Lumber 
Co. V. N. L. R. B., 62 S.Ct. 364, 314 

U. S. 693, 86 L.Ed. 654. 

56. U.S.—N. L. R. B. v. Sun Tent- 
Luebbert Co., C.C.A.9, 151 P.2d 483, 
opinion supplemented 164 P.2d 108, 
certiorari denied Merchants & 
Manufacturers Ass'n of Los An- 
geles V. N. L. R. B., 67 S.Ct 44— 
N. L. R. B. v. J. G. Boswell Co., 

C.C.A.9, 136 P.2d 585—N. L. R. B. 

V. Suburban Lumber Co., C.C.A., 
121 F.2d 829, certiorari denied 
Suburban Lumber Co. v. N. L. R. 

B. , 63 S.Ct 364, 314 U.S. 693, 86 L. 
Ed. 554—N. L. R. B. v. Bachelder, 

C. C.A.7, 120 P.2d 674, certiorari de¬ 
nied Bachelder v. N. L. R. B., 62 S. 
Ct 90, 314 U.S. 647, 86 L.Ed. 619— 
N. L. R. B. V. Aluminum Products 
Co., G.C.A.7, 120 P.2d 567—N. L. R. 
B. V. Nebel Knitting Co., 103 F.2d 
594. 

D.C.—N. L. R. B. V. Central Dispen- 
sary & Emergency Hospital, 145 
P.2d 852, 79 U.S.App.D.C. 274, cer¬ 
tiorari denied 65 S.Ct 684, 324 U. 
S. 847, 89 L.Ed. 1408. 

57. N.Y.—New York. State Labor 
Relations Board v. Timen, 35 N. 
Y.S.2d 449, 264 App.Div. 120, ap¬ 
peal granted 44 N.E.2d 618, 289 N. 
Y. 644. 

58. U.S.—^N. L. R. B. v. Grower- 
Shipper Vegetable Ass’n of Cen¬ 
tral California, C.C.A.9, 122 P.2d 
368. 

FifteexL moxitlis 

Board's delay of some fifteen 
months in making a decision after 
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delay has ensued between the date of an election 
at which a bargaining agent for the employees was 
chosen and the date of certification of such agent 
by the board has been held not a basis for refus- 
ing to enforce the order of the board.®^ 

Under the Railway Labor Act § 3 (q), 4S U.S. 
C.A. § 1S3 (q), statutory suits for the enforcement 
of an award of the National Railway Adjustment 
Board must be commenced within two years from 
the time the cause of action 'accrues.^o* The intent 
of the statute is to cut off the statutory right at 
once on the termination of the stated period,®^ and 
the statutory limitation must be construed in an en- 
deavor to effectuate its purpose and intent.^2 jn 
determining whether the period of limitations has 
run, the underlying facts set forth in the com- 
plaint,63 rather than some erroneous theory of law 
or legal conclusion asserted by plaintiff,®^ must 
control. 

§ 28(126). Parties 

a. In general 

b. Under National Labor Relations Act 


a. In G^eneral 

In genera! an order of a labor relations board may 
be enforced at the Instance of the board or reviewed 
at the instance of a person aggrleved. An action under 
the federal Railway Labor Act may be maintained oniy 
by the person for whose benefit the order was made. 

The general riilcs govcrning the joinder of nec- 
essary parties in other civil proceedings have been 
applied in proceedings brought under Tabor rela¬ 
tions statutes to review orders of a board.^S Un¬ 
der state labor relations acts similar to the National 
Labor Relations Act it has been held that the state 
labor relations board is not only a proper party to 
proceedings to enforce its order,but is the only 
party authorized to institute such proceedings. 
On the other hand, under state statutes similar 
to the federal act, a “person aggrieved^’ by a deci- 
sion of the board, such as the employer,®^> may in 
a proper case seek a review of the board^s decision 
with a view to having it modified or set aside. 
However, it has been held that the board itself is 
not a “person aggrieved” by its own orders and has 
no right to be heard or represented in court on an 
appeal from its decision.'^^ 

Railway Labor Act. Only the person for whose 


hearing oral argument in labor dis- 
pute did not constitute such laches 
that decision would not be enforced. 

N. L. R. B. V. Isthmian S. S. Co., 
C.C.A.2, 126 F.2d 698. 

59. U.S.—N. L. R. B. v. Calumet 
Steel Division of Borg-Warner 
Corporation, C.C.A.7, 121 P.2d 366. 

60. U.S.—Joint Council Dining Car 
Employees Local 370, Hotel and 
Restaurant Employees Interna¬ 
tional Allianco v. Delaware, L. & 
W. R. Co., C.C.A.N.Y., 157 F.2d 417. 

B.C.—Washington Terminal Co. v. 
Boswell, 124 P.2d 235, 76 U.S.App. 
D.C. 1, affirmcid 63 S.Ct. 1430, 319 
U.S. 732, 87 L.Ed. 1694. 

61. U.S.—Joint Council Dining Car 
Bmp. Local 370, Hotel and Restau¬ 
rant Emp. Intern. Alliance v. Del¬ 
aware, L. & W. R. Co., C.C,A.N,Y., 
157 P.2d 417. 

Zioss of special advautages of statu, 
tory suit 

By failing to act within the statu¬ 
tory period, the employee loses at 
least the special advantages of the 
statutory suit.—Washington Ter- 
minal Co. v. Boswell, 124 F.2d 235, 
76 U.S.App,D.C. 1, reargument grant- 
ed 63 S.Ct. 198, aflirmed 63 S.Ct. 1430, 
319 U.S, 732, 87 L.Ed. 1694. 

62. U.S.—Joint Council Dining Car 
Employees Local 370, Hotel and 
Restaurant Employees Internation¬ 
al Alliance v. Delaware, L. & W. R. 
Co., C.C.A.N.Y., 157 F.2d 417. 

63. U.S.—Joint Council Dining Car 
, Employees Local 370, Hotel and 


Restaurant Employees Interna¬ 
tional Alliance v. Delaware, L. & 
W. R. Co., supra. 

Oomputation of limitation period 
Where the order of the National 
Railroad Adjustment Board directs 
relmbursement of an employee "on 
or before" a specified dato, the time 
for commencing action does not ex- 
pire until two years from the day 
after the date specified for pomply- 
ing with the board's order.—Joint 
Council Dining Car Employees Local 
370, Hotel and Restaurant Em¬ 
ployees International Alliance v. Del- 
awaro, L. & W. R. Co., supra. 

64. U.S.—Joint Council Dining Car 
Employees Local 370, Hotel and 
Restaurant Employees Interna¬ 
tional Alliance v. Delaware, L. & 
W, R. Co., supra. 

65. Transportation Act of 1920 

In a suit by a state to vacato the 
decisions of the labor board cstab- 
lished under the Transportation Act 
of 1920 on the ground that the act 
giving the board such power was un- 
constitutional, the carriers and their 
employees who recognized the va- 
lidity of such decisions and operated 
thereunder were held necessary par¬ 
ties.—Texas v. Interstate Commerce 
Commission, 42 S.Ct. 261, 258 U.S. 
158, 66 L.Ed. 531. 

66. ‘ Pa.—In re McGarvey, Com.Pl., 
26 Erie Co. 119. 

Wis.—Wisconsin Bmployment Rela¬ 
tions Bd. V. Allis-Chalmers Work- 
ers' Union, Local 248, 25 N.W.2d 
425, 249 Wis. 590. 


67. Wis.—^Wisconsin Employment 
Relations Bd. v. Allis-Chalmers 
Workers' Union, Local 248, supra. 
‘Tt rcRls enlirely within the discre- 

tion of the Board whether lo sook 
enforcement or not."—New York 
State Labor Relations Board v, Par- 
agon Oil Co., 45 N.Y.S.2d 152, 158. 

68. Pa.—Petition of Equitable Gas 

Co., 51 Pa.Dist. & Co. 653, 92 

Pittsb.Leg.J. 423. 

Union was not a “person ag- 
grieved" by order of state employ¬ 
ment relations board directing refer¬ 
endum to determine desires of em¬ 
ployees with respect to all-union 
agreement within statute specifying 
persons entitled to judicia! review of 
administrative decisions in contested 
casos.—United Retail and Wholesale 
Department Store Employees of 
America, Local 174, C. I. O., v. Wis¬ 
consin Employment Relations Board, 
15 N.W.2d 844, 245 Wis. 636. 

69. Pa.—Petition of Equitable Gas 
Co., 51 Pa.Dist. & Co. 663, 92 
Pittsb.Leg.J. 423. 

70. Pa.—Poster v. International 
Brotherhood of Teamsters, Chauf- 
feurs, etc., Com.Pl., 45 Pa.Dist. & 
Co. 691—Poster v. Local Union No. 
685, Com.Pl., 24 Wash.Co. 48. 

Board held entitled to quash improp- 
er appeal 

Pa.—Pennsylvania Labor Relations' 
Bd. V. Yellow Cab & Bus Co., Com. 
Pl., 30 North.Co. 9. 
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benefit an order of the Railroad Adjustment Board 
has been made may maintain the statiitory action 
provided for in the .Railway Labor ActJl Such 
an action may be maintained, in a proper case, by 
individual employees'^2 or by labor organizations.*^^ 

b. Under National Labor Relations Act 

The National Labor Relations Board alone has the 
right to institute enforcement proceedings under the 
National Labor Relations Act; but the right to insti¬ 
tute proceedings to modify or set aside an order of 
the board extends to‘ any *'person aggrieved” by the 
order. 

Enforcement proceedings are in the public inter- 
est, and private parties have no rightful place there- 
in except as the court may desire to avail itself 
of helpful suggestions.'^^ The National Labor Re¬ 
lations Act gives no authority for any proceeding 
by a private person or group, or by any employee 
or group of employees, to secure enforcement of the 
Board^s order under § 10 (e) of the Act, 29 U.S. 
C.A. § 160 (e) the board,and the board 
alone,may institute the enforcement proceedings. 
A private person aggrieved by a final order of the 
board, however, has the right under National La¬ 


bor Relations Act § 10 (f), 29 U.S.C.A. § 160 (f), 
to review or contest the order with a view to hav- 
ing it modified or set aside and an emphyce*^^ 
or a labor union acting as representative of em- 
ployees®^ may be a person so aggrieved. 

The presence of an employees' association is not 
a prerequisite to enforcement of an order direct- 
ing the employer to cease and desist from dominat- 
ing such association or interfering with the em¬ 
ployees' right to self organization.Si 

§ 28(127). Pleadings and Briefs 

a. In general 

b. Answer or cross petition 

a. In G-eneral 

The pleadings In proceedings to enforce orders of 
labor relations or railroad adjustment boards shouid 
state facts sufficient to justify the relief sought; but 
compliance with common-Iaw formalities of pleading is 
not always essentlal. Briefs may properly be flled. 

The National Labor Relations Act does not re¬ 
quire common-law formality in pleading, and un¬ 
der some circumstances the court may treat a brief 


71. U.S.—Burke v. Union Pac. R. 
Co., C.C.A.Utah, 129 F.2d 844— 
Railroad Tardmasters of North 
America v. Plttsburgh & L. E, R. 
Co., D.C.Ohio, 39 P.Supp. 876. 

The Word “petitioner” in Railway 
Labor Act § 3 (p), 45 U.S.C.A. § 153 
(p), providing that “the petitioner, 
or any person for whose benefit such 
order was made" may enforce an or- 
*der of the National Railroad Adjust¬ 
ment Board refers to the petitioner 
before the board.—Virginian Ry. Co. 
V. System Federation No. 40 of Rail¬ 
way Employees' Department of 
American Pederation of Labor, C.C.A. 
Va., 131 P.2d 840. 

72. D.C.—^Washington Terminal Co. 
V. Boswell, 124 F.2d 235, 76 U.S. 
App.D.C. 1, afflrmed 63 S.Ct 1430, 
319 U.S. 732, 87 L.Ed. 1694. 

73. U.S.—Yirginian Ry. Co. v. Sys¬ 
tem Federation No. 40 of Railway 
Employees' Department of Ameri¬ 
can Pederation of Labor, C.C.A.Va., 
131 P.2d 840—Munsey v. Virginian 
Ry. Co., D.C.Va., 39 P.Supp. 881. 

D.C.—Washington Terminal Co. v. 
Boswell, 124 P.2d 235, 76 U.S.App. 
D.C. 1, affirmed 63 S.Ct. 1430, 319 
U.S. 732, 87 L.Ed. 1694. 

74 . U.S.—Aluminum Ore Co. v. N. 
Xi. R. B., C.C.A.7, 131 F.2d 485, 147 

A. L.R. 1. 

Application of union to Intervene de- 
nied 

U.S.—Aluminum Ore Co. v. N. L. R. 

B. , supra. 

75. U.S.—Amalgamated Utility 

Workers v. Consolidated Edison 


Co. of New York, 60 S.Ct. 661, 309 
U.S. 261, 84 L.Ed. 738—Stewart Die 
Casting Corp. v. N. L. R. B., C.C.A. 
7, 132 P.2d 801. 

76. U.S.—Amalgamated Utility 

Workers v. Consolidated Edison 
Co. of New York, 60 S.Ct. 561, 309 
U.S. 261, 84 L.Ed. 738. 

Board as plenary trustee 

The status of board with respect 
to back-pay allowance in an order di- 
rected to be enforced was, as to em- 
ployees entitled to beneflts of the or¬ 
der, in nature of a plenary trustee- 
ship; and the fact that under terms 
of back-pay allowance the employer 
might have discharged his legal ob- 
ligation by payment to employees 
did not affect board’s right to seek 
enforcement in its own name.—N. L. 
R. B. V. Killoren, C.C.A.Mo,, 122 P.2d 
609, 137 A.L.R. 610, certiorari denied 
Killoren v. N. L. R. B., 62 S.Ct. 412, 
314 U.S. 696, 86 L.Ed. 556. 

77. U.S.—Amalgamated Utility 

Workers v. Consolidated Edison 
Co. of New York, 60 S.Ct. 661, 309 
U.S. 261, 84 L.Ed. 738—Stewart 
Die Casting Corporation v. N. L. R. 
B., C.C.A.7, 132 F.2d 801—N. L. R. 
B. V. Sunshine Mining Co., C.C.A. 
9, 125 F.2d 767—N. L. R. B. v. Kil¬ 
loren, C.C.A.MO., 122 P.2d 609, 137 

A. L.R. 510, certiorari denied Kil¬ 
loren V. N. L. R. B., 62 S.Ct. 412, 
314 U.S. 696, 86 L.Ed. 566—Water- 
man S. S. Corporation v. N. L. R. 

B. , C.C.A.5, 119 P.2d 760. 

78. U.S.—^Amalgamated Utility 

Workers v. Consolidated Edison 
Co. of New York, 60 S.Ct. 561, 309 
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U.S. 261, 84 L.Ea. 738—Stewart 
Die Casting Corporation v. N. L. 
R. B., C.C.A.7, 132 P.2d 801. 

The exclusioxL of certaiu. employees 
from an election to establish repre- 
sentation was an injury of which 
they alone might complain, and em¬ 
ployer could not complain nor could 
a union where no union members had 
been deprived of their right to par¬ 
ticipate.—Northrop Corporation v. 
Madden, D.C.Cal., 30 P.Supp. 993. 

79. U.S.—Stewart Die Casting Cor¬ 
poration V. N. L. R. B., C.C.A.7, 132 
P.2d 801—International Brother- 
hood of Electrical Workers v. N. L. 

R. B., C.C.A.6, 105 P.2d 598, re- 
versed on other grounds 60 S.Ct. 
806, 308 U.S. 413, 84 L.Ed. 364, 
mandate conformed to, C.C.A., 110 
P.2d 661. 

However, there is some authority 
to the effect that a workman is not 
a "person aggrieved" so as to be en¬ 
titled to review of order allegedly 
depriving him of re-employment and 
back pay,—Anthony v. N. L. R. B., 

C.C.A.9, 132 P.2d 620. 

80. D.C.—American Federation of 
Labor v. N. L. R. B.. 103 P.2d 933, 
70 App.D.C. 62, affirmed 60 S.Ct, 
300, 308 U.S. 401, 84 L.Ed. 347. 

81. U.S.—N. L. R. B. V. Sterling 
Electric Motors, C.C.A.9, 114 F.2d 
738, certiorari dismissed 61 S.Ct 
69, 311 U.S. 722, 86 L.Ed. 471, mo 
tion denied Ex parte N. L. R. B., 61 

S. Ct. 67, 311 U.S. 617, 85 L.Ed. 
391. 

82. U.S.—N. L. R. B. v. Lund, C.C. 
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as the equivalent of a pleading.^S Nevertheless, 
judicial proceedings under the National Labor Re- 
lations Act ordinarily must be heard by the court on 
the pleadingS; rather than on the briefs,S4 and, al- 
though briefs may be hled by the parties,the 
court may disregard all^s or a part^? thereof. A 
petition for enforcement must contain allegations 
sufficient to justify the relief sought.ss 

Railway Labor Act. The complaint in an ac- 
tion to enforce an order of the National Railroad 
Adjustment Board must state the causes for which 
relief is claimed^^ and will be construcd in ac- 
cordance with the usual rules governing the con- 
struction of pleadings.^O 
( 

h. Answer or Cross Petition 

It is better practice for a respondent to file an 
answer to a petition for the enforcement of an order 
of the National Labor Reiations Board. Under some 
state statutes, the state iabor reiations board cannot 
file an answer to a petition for review, although it can 
file a cross petition for enforcement. 


Although the provisions of the National Labor 
Reiations Act and the rules of court make no men- 
tion of a respondentes answer to a petition for en¬ 
forcement of an order of the National Labor Re¬ 
iations Board,91 and although the court will not or¬ 
der an answer where no point is made touching the 
absence of one,92 nevertheless the filing of an an¬ 
swer has been considered to be desirable in order 
that the grounds of opposition may be shown, the is- 
sues defined, and undisputed matters more readily 
eliminated from consideration.^3 allegations 

of the answer should be allegations of fact, not con- 
clusions of law,94 although the abscnce of sufficient 
denials in the answer does not always preclude the 
court from considering the merits of the case,95 

Under the provisions of some state labor reia¬ 
tions acts, the labor reiations board has no stand- 
ing to file an answer to a petition for a review of 
its order.96 It can, however, file a counter peti¬ 
tion or cross petition for enforcement which the 


A.8, 103 P.2d 815-~N. L. R. B. v. 
Biles Coleman Lumber Co., C.C.A,9, 
98 F.2d 18. i 

83. U.S.—N. Lf. R. B. v. Whlttier 
Mills Co., C.C.At6, 111 P.2d 474. 

84. U.S.—N. L. R. B. V. Lund, C.C.A. 

8, 103 F.2d 815—N. L. R. B. v. 
Biles Coleman Lumber Co., C.C.A. 

9, 98 F.2d 18. 

85. Pincling-s heia properly consid¬ 
ered 

Where evidence and flndings were 
quite similar as to several plants op- 
erated by the employer, the action of 
the board in considering the flndings 
for each of the plants together in 
brief was not improper.—Reliance 
Mfg. Co. V. N. L. R. B., C.C.A.7, 126 
F.2d 311. 

88. Outcome Immaterial to party 
flling brief 

Where the brief of a union asked 
that the order of the board be set 
aside, but on oral argument before 
the court the union stated that it 
was immaterial to such union wheth- 
er the court enforced or set aside the 
order, it was held that the court 
could disregard the brief of Ihe un¬ 
ion.—N. L. !r. B. V. Pacific Gas & 
Electric Co., C.C.A.9, 118 F.2d 780. 

87. Surplusage 

That part of a brief which pre- 
sented evidence contrary to that sup- 
porting the flndings, and in which 
the court was asked to pass on the 
credibility of witnesses and the 
weight of their testimony, was held 
unneoessary and surplusage.—N. L. 
R. B. V. X G. Boswell Co., C.C.A.9, 
136 F.2d 585. 


88 . U.S.—K L. R. B. v. Whittier 
Mills Co., C.C.A., 111 P.2d 474— 
N. L. R. B. V. Friedman-Harry 
Marks Clothing Co., C.C.A.2, 83 F. 
2d 731. 

89. U.S.—Alabama State Federation 
of Labor v. Kurn, D.C.Ala., 46 P. 
Supp. 385. 

Biscliarge as resuit of union affllia- 
tion 

A complaint which fails to allege 
a causal conneclion between an em- 
ployee's union afflliation and his dis- 
charge is deficient in - such respect, 
although such a defect is not neces¬ 
sarii y fatal where an amendment can 
easily be framed to assert such con- 
nection.—^Alabama State Federation 
of Labor v. Kurn, supra. 

'Complaint held sufficient to show 
a prima facie right in plaintiff to re- 
cover.—Pegg v. Conemaugh & B. L. 
R. Co., D.C.Pa., 70 P.Supp. 148. 

90. Applicability of agreement to 
plaintiff 

A petition was construed as alleg- 
ing that railroad agreed with plain¬ 
tiff that provisions of bargaining 
agreement should be applicable to 
plaintiff, notwithstanding provisions 
in agreement to contrary.—Cleapor 
V. Atlanta, B. & C. R. Co., C.C.AGa., 
123 P.2d 374. 

91. U.S.—N. L. R. B. V. Whittier 
Mills Co., C.C.A.5, 111 P.2d 474. 

92. U.S.—N. L. R. B. V. Whittier 
Mills Co., supra. 

93. U.S.—N. L. R. B. v. Whittier 
Mills Co., supra—^N. L. R. B. v. 
Griswold Mfg. Co., C.C.A.3, 106 P. 
2d 713-~N. ,L. R. B. v. Biles Cole¬ 
man Lumber Co., C.C.A.9, 98 P.2d 

1 18. 


Issues argued orally and in briefs 
In the absence of an answer to the 
petition of the board, it will be as- 
sumed that the respondent raise^ 
only those issues argued in its briefs 
and orally before the court.—N. L. 
R. B. V. Griswold Mfg. Co., C.C.A.3, 
106 F.2d 713. 

94. U.S.—N. L. R. B. v. Biles Cole¬ 
man Lumber Co., C.C.A.9, 98 P.2d 
16. 

95. U.S.—N. L. R. B. v. Biles Cole¬ 
man Lumber Co., C.C.A., 98 F.2d 
18. 

Answer deemed amended 
Although the answer set forth no 
legal ground why the order of the 
board should not be enforced, never- 
thelcss where the case was fully 
argued on the merits, both in the 
briefs and at the hearing, and the 
board did not urge the absence of 
denials in the answer, the court con¬ 
sidered the merits, on the theory 
that the answer might be deemed 
amended to raise the argued issues. 
—N. L. R. B. V. Biles Coleman Lum¬ 
ber Co.p supra. 

96. Pa.—Metropolitan Life Ins. Co. 
V. Insurance Guild, Local No. 22, 
48 Pa.Dist. & Co. 356—In re Met¬ 
ropolitan Life Ins. Co., 48 Pa,Dist. 
& Co. 321—In re McGarvey, Com. 
Pl., 26 Brie Co. 119. 

Answer by board wlU be stricken 
even though the board has filed a pe¬ 
tition to enforce and the same issues 
are involved in the answer to the 
petition to review as are involved in 
the petition to enforce.—In re Met¬ 
ropolitan Life Ins. Co., 48 Pa.Dist. & 
ICO. 321. 
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court may treat as an original petition for enforce- 

ment.97 

§ 28(128). Record 

The record In the proceedings before the labor 
relations board shouid be filed in court as a basis for 
judiciai proceedings with respect to the board's order, 
and permission to supplement or correct the record must 
be based on a showing of sufficient grounds. 

The National Labor Relations Act requires the 
certification, and the filing in the court, of a tran- 
script of the entire record in the proceeding, in- 
cluding the pleadings and testimony on which such 
order was entered and the findings and order of the 
board.98 It has been held that the evidence must 
be presented in the record in question and answer 
form^^ and that it is not sufficient to set out the 
evidence in narrative form ^ 

Correcting or supplemcniing record, The court 
will deny an application to supplement^ or correct^ 
the record where sufficient grounds therefor are not 
shown, as where the facts sought to be incorporat- 
ed in a supplemental record pertain to an issue 
which the court may not properly consider.^ A 
motion to compel a labor relations board to certify 
up a certain document for consideration may prop¬ 


erly be denied where it is not made until after the 
court has entered judgment.5 
Cost; proceedings in forma pauperis, The Cir¬ 
cuit court of appeals cannot require the National 
Labor Relations Board to deliver a certified copy 
of the transcript of the record without prepayment 
of costs and the court, even if willing to permit 
proceedings for review in forma pauperis, may do 
so only in so far as the costs of the circuit court of 
appeals are concerned.'^ 

§ 28(129). Questions Presented; Grounds of 
Attack 

a. In general 

b. Under National Labor Relations Act 

'C. Under Railway Labor Act 

d. Under state statutes 

a. In General 

The courts shouid not interfere with the award of 
an arbitrator in a labor dispute except for substantiai 
reasons, such as fraud, corruption, or misconduct. 

The court is not justified in interfering with the 
award rendered by an arbitrator in a labor dispute 
unless substantiai reason exists for so doing,^ and, 
in general, the award shouid not be disturbed in the 


97. Pa,—Metropolitan Life Ins. Co. l 
V. Insurance Guild, Local No, 22, 
No. 1 , 48 Pa.Dist, & Co. 355—In re 
Metropolitan Life Ins. Co., 48 Pa. 
Dist. & Co. 321. 

98. U.S.—In re N. L. R. B., 68 'S.Ct. 
1001, 304 U.S. 486, 82 L.Ed. 1482. 

Becord of previous proceedlngrs 011 I 7 
Provision requiring the board, 
when petitioning for enforcement of 
Its order', to certify and file a tran¬ 
script of the record in the proceed¬ 
ings, refers to the record of previ¬ 
ous proceedings and not proceedings 
subsequent to the hearing before, 
and decision of, the board, even 
though they arise between the same 
parties.—N. L. R. B. v. West Ken- 
tucky Coal Co., aC.A. 6 , 152 F.2d 198, 
certiorari denied 66 S.Ct. 1372, 328 
U.S. 866 , 90 L.Ed. 1636. 

99. U.S.—Foote Bros. Gear & Ma- 
chine Corporation v. N. L. R. B., 
C.C.A.7, 121 F.2d 802. 

Defect not cured by record support- 
ing counter-petitlon 
Failure to present the evidence in 
question and answer form on an ap¬ 
plication for a review of the board’s 
order has been held fatal to the ju- 
risdiction of the court to grant such 
application, even where a counter- 
petition is presented by the board 
for enforcement supported by a rec¬ 
ord certified by the board and setting 
out the evidence in question and an¬ 
swer form.—Foote Bros. Gear & Ma- 


chine Corporation v. N. L. R. Bi, su¬ 
pra. 

1 , U.S.—Foote Bros. Gear ’ & Ma- 
chine Corporation v. N. L. R. B., 
supra—^N. L. R. B. v. Swift & Co., 
C.C.A. 8 , 116 F.2d 143. 

2, U.S.—N. L. R. B. V. Ford Motor 
Co., C.C.A.9, 118 P.2d 766. 

Transcript of hearing before con- 
gressional committee 
Motion of employer for leave to 
file transcript of hearing before spe- 
cial committee of house of repre- 
sentatives was denied on ground that 
the act did not authorize a record to 
be presented in such manner,—In- 
land Steel Co. v. N. L. R. B., C.C.A.7, 
109 F.2d 9. 

Evidence conceming election 

Petitioners seeking to review and 
set aside cease and desist order of 
National Labor Relations Board 
were not entitled to have court con- 
sider their motion to include addi- 
tional evidence in the record concern- 
ing an election, since petitioners' 
remedy was to apply to court for an 
order requiring board to receive and 
conslder such additional evidence 
and to file its recommendations for 
modification or setting aside of its 
original order.—^Wilson & Co. v. N. 
L. R. B., C.C.A.10, 156 P.2d 677, cer¬ 
tiorari denied 67 S.Ct. 357, 329 U.S. 
789, 91 L.Ed. 676. 

3 , U.S.—Big Lake Oil Co. v. N. L. 
R. B., C.C.A. 6 , 146 F.2d 967. 
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Stipulation as to use of record 
In proceeding for enforcement of 
order, record would not be corrected 
where there was a stipulation that it 
might be used as the basis of the 
board's decision.—N. L. R. B. v. 
Isthmian S. S. Co., C.C.A.2, 126 F.2d 
598. 

4. U.S.—Big Lake Oil Co. v. N, L. R. 

B. , C.C.A.5, 146 F.2d 967. 

5^ Wis.—Folding Furniture Works 
V. Wisconsin Labor Relations 
Board, 285 N.W. 851, 232 Wis. 170, 
rehearing denied 286 N.W. 875, 232 
Wis. 170. 

8. U.S.—Jacobsen v. N. L. R. B., C. 

C. A.3, 113 F.2d 728. 

7. U.S.—Jacobsen v. N. L. R. B., su¬ 
pra. 

8. N.T.—Goldberg v. Rialto Retail- 
ers, 43 N.Y.S.2d 432. 

Grounds held not established 

(1) Arbitrator's willful disregard 
of well-established legal principies 
and deliberate misstatements with 
respect to the evidence.—In re E. A. 
Laboratories, 60 N.T.S.2d 222. . 

(2) Arbitrator's refusal to hear 
evidence pertinent and material to 
the controversy.—Goldberg v. Rialto 
Retailers, 43 N,Y.S.2d 432. 

(3) Evident miscalculation of 
figures.—^In re Green Bus Lines, 61 
N.Y.S.2d 672—-Goldberg v. Rialto Re- 

1 tailers, 43 N.Y.S.2d 432. 
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absence of fraud, corruption, or misconduct.9 Such 
award should not be set aside for mere errors of 
judgment either as to the law or the faets^^ or for 
a mere departure from formal technicalities not re- 
sulting in injury.ii 

Propriety of suhmission* Where a labor dispute 
has been submitted to arbitration by the employer 
and a union claiming to represent a majority of the 
employees, and thereafter a group of employees al¬ 
so claiming to constitute a majority attacks the ar- 
bitrator^s award and asserts that the union was not 
authorized to act for them, it has becn held that 
the court has power to determine whether the ar¬ 
bitration submission and award were proper;i2 and 
the court has also been held to have power to de¬ 
termine ali questions of fact preliminary to that de- 
terniination,i3 such as whether or not the union in 
fact represented a majority of the employees.^^ 


b. Under National Labor Relations Act 

(a) In general 

(b) Due process and fair trial 

(c) Harmless error 

(a) In General 

As a genera! ruie a court reviewing an order of 
the National Labor Relations Board may examine ques¬ 
tions of jurisdictlon, regularity of procedure, and con- 
stitutional right or statutory authority; but the court 
should confine its review to questions of law and may 
not probe the menta! processes of the board. 

In proceedings under the National Labor Rela¬ 
tions Act for the enforccmcnt or review of an or¬ 
der of the National Labor Relations Board, ali ques¬ 
tions of the jurisdiction of the board^^ and the 
regularity of its proceedings,^^ and all questions of 
constitutional ’ right or statutory authority,!^ are 
open to examination by the court. The court may 


9. N.T.—In re E. A. Laboratories, 60 
• N.T.S.2d 222. 

Pavoritism and partiality on the 
part of an arbitrator is not estab- 
lished by the circumstance that he 
has erred or because he made known 
his views in advance of the formal 
decision.—Publishers' Ass’n of New 
Tork City v. New York Typographi- 
cal Union No. 6, 6 N.Y.S.2d 847, 168 
Misc. 267. 

10. N.Y.—Publishers' Ass'n of New 
York City v. New York Typograph- 
ical Union No. 6, 6 N.Y.'S.2d 847, 
168 Misc. 267—In re E. A, Labora¬ 
tories, 50 N.Y.S.2d 222. 

pa.—Campbell v. Industrial Union of 
Marine & Shipbuilding Workers of 
America, Com.Pl., 33 Del.Co. 204. 
Moving of factory in violation of 
agreement 

Arbitrator's finding that factory 
had been moved in alleged violation 
of agreement between workers’ un¬ 
ion and employers’ association was 
binding on the .court.—Goldstein v. 
International Ladies' Garment Work- 
ers' Union, 196 A. 43, 328 Pa. 385. 

11. N.Y.—In re E. A. Laboratories, 
60 N.Y.S.2d 222. 

Time of filing award 

Tne fact that an award of apprais- 
ers was not filed before the date 
specifLed for such filing in the agree¬ 
ment of the parties was held not a 
ground for refusing to enforce the 
award whero there was no provision 
in the agreement making time of the 
essence, or showing that the time 
element was of practical conse- 
quence, and rigorous enforcament of 
the time condition of the contract 
would in effect impose a heavy and 
unreasonable forfeiture.—Hegeberg 
V, New England Fish Co., 110 P.2d 
182, 7 Wash.2d 509. 

12. N.Y.—Busch Jewelry Co. v. 
United Retail Employees’ Union, 


Local 830, 10 N.Y.S.2d 619, 170r 

Misc. 482. 

13. N.Y.—Busch Jewelry Co. v. 
United Retail Employees’ Union, 
Local 830, supra. 

14. N.Y,—Busch Jewelry Co. v. 
United Rotail Employees’ Union, 
Local 830, supra. 

Freveutiou of illegal act 

If employees attacking the arbitra¬ 
tion award do in fact represent a 
majority of the employees, a contract 
forcing their membership in a par- 
ticular union is illegal; and on that 
ground alone, and completely apart 
from any question of jurisdictlon un¬ 
der the arbitration law, the court in 
the exercise of its general equitable 
power to prevent the commission of 
an illegal act has full power to set 
aside a closed-shop provision of the 
arbitration award.—Busch Jewelry 
Co. V. United Retail Employees’ Un¬ 
ion, Local 830, supra. 

15. U.S.—N. L. R. B. V. Jones & 

Laughlin Steel Corporation, 57 S. 
Ct. 615, 301 U.S. 1, 81 L.Ed. 893, 
3 08 A.L.R. 1352—-N. L. R. B. V. 
Cowell Portland Coment Co., C.C. 
A.9, 108 E.2d 198—Cupples Co. 

Manufacturers v. N. L. R. B., C.C. 
A.8, 103 P.2d 953—N. L. R. B. v. 
Biles Coleman Lumber Co., C.C.A. 
9, 98 P.2d 16—United Employees 
Ass’n V. N. L. R. B., C.C.A.3, 96 
F.2d 876—Northrop Corporation v. 
Madden, D.C.CaL, 30 F.Supp. 993— 
Surpass X^eather Co. v. Winters, 
D.C.N.Y., 23 F.Supp. 776. 

16. U.S.—N. L. R. B. V. Jones & 
Laughlin Steel Corporation, '57 S. 
Ct. 615, 301 U.S. 1, 81 L.Ed. 893, 
108 A.L.R. 1362—Donnelly Gar¬ 
ment Co. V. N. L. R. B., C.C.A.8, 
123 P.2d 215—Cupples Co. Manu¬ 
facturers V. N. L. R. B., C.C.A., 103 
F.2d 953—N. L. R. B. v. Biles Cole¬ 
man Lumber Co., C.C.A., 98 F.2d 16 
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—United Employees Ass'n v. N. L. 
R. B., C.C.A., 96 F.2d 875—Sur¬ 
pass Leather Co. v. Winters, D.C. 
N.Y., 23 F.Supp. 776. 

Service of order 

Petitions for enforcement of 
board’s orders are premature unless 
filed after orders were served on 
respondent, and, if juri.sdiction de- 
pends on filing of petitions alone, 
lack of certainty whether petitions 
were filed after orders were served 
would be fatal.—N. L. R. B. v. Pried- 
man-Harry Marks Clothing Co., C.C. 
A.2, 83 F.2d 731. 

17. U.S.—N. L. R. B. V. Jones & 

Laughlin Steel Corporation, 57 S. 
Ct. 615, 301 U.S. X, 81 L.Ed. 893, 
108 A.L.R. 13'52—Cupples Co. Man¬ 
ufacturers V. N. L. R. B., C.O.A., 
103 F.2d 953—N. L. R. B. v. Biles 
Coleman Lumber Co., C.C.A., 98 F. 
2d 16—United Empdoyeos Ass’n v. 

N. L. R. B., C.C.A., 96 F.2d 875— 
Surpass Leather Co. v. Winters, D. 

O. N.Y., 23 F.Supp. 776. 

Scope of order 

Courts whlch are called on to en¬ 
force board orders by their own de- 
crees may examine iho stsope of the 
orders to see whether Ihey go so be- 
yond the authority of the board so 
as to require modiflcation as a mat- 
ter of law before enforcement.— 
May Dept. Stores Co. v. N. L. R. B., 
66 S.Ct. 203, 326 U.S. 376, 90 L.Ed. 
145, rehearing denied 66 S.Ct. 468, 
326 U.S. 811, 90 L.Ed. 495. 

source of order 

The court may inquire as to the 
source of an order purporting to 
come from the National Labor Rela¬ 
tions Board where the record dis- 
closes no evidence that it did, and 
the circumstances indicate that it 
did not.—N. L. R. B. v. Lane Cot- 
ton Mills Co., C.C.A.6, 108 F.2d '568. 
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consider the question whether or not the board pro- 
ceeded lawfully in tnaking up the findings of fact,^^ 
and may examine the findings of the board to de- 
termine whether they afiford any legal basis for the 
board’s order.^^ The court is not, however, a gen¬ 
era! court of errors for the National Labor Rela- 
tions Board^O and its supervisory power or control 
over orders of the board is limited;^! its review 
must rest within the statutory power granted to it 


under the provisions of the National Labor Rela- 
tions Act.22 

In general the only function of the court in pro- 
ceedings to enforce or review such an order is to 
determine whether the board, acting within the 
compass of its power, has held a proper hearing, 
has made findings based on substantial evidence, and 
has ordered an appropriate remedy;23 and, if the 
findings are supported or unchallenged, the only 


18. U.S.—N. L. R. B. V. Cherry Cot- 
ton Mills, O.C.A.5, 98 P.2d 444, re- 
hearing denied 98 F.2d 1021. 

19. U.S.—N. L. R. B. V. Ohio Cal¬ 
cium Co., C.C.A.6, 133 F.2d 721. 

Amhigtiity or inconsisteucy iu &id. 
iugs 

It is within the power of the court 
to determine whether or not there 
is any ambiguity or inconsistency in 
the findings of the board.—Jackson- 
ville Paper Co. v. N. L. R. B., C.C.A., 
137 P.2d 148, certiorari denied 64 S. 
Ct. 84, 320 U.S. 772, 88 L.Bd. 462. 
Adoptioa of flndirLgs without cousld- 
eration of evidence 
Where petition for enforcement 
stated that board considered the case 
and on ali testimony and evidence 
made its findings of fact and issued 
its order, and answer alleged that 
board did not consider evidence but 
referred it to others for suggested 
findings of facts and that, with no 
opportunity to know of or criticize 
suggestions, they were adopted by 
board without further inauiry, court 
had jurisdiction to decide the issue. 
—N. L. R. B. V. Cherry Cotton Mills, 
C.C.A.5, 98 p.2d 444, rehearing denied 
98 P.2d 1021. 

20. U.S.—N. L. R. B. V. Tex-O-Kan 
Plour Mills Co., C.C.A.5, 122 F.2d 
433.^ 

ai. 'U.S.—Stewart Die Casting Cor¬ 
poration V. N. L. R. B., C.C.A.7, 132 
F.2d 801—N. L. R. B. v. Acme- 
Evans Co., C.C.A., 130 F.2d 477, 
certiorari denied Acme-Evans Co. 
v. N. L. R. B., '63 S.Ct. 769, 318 
U.S. 772, 87 L.Ed. 1142, rehearing 
denied 63 S.Ct. 851, 318 U.S. 802, 
87 L.Ed. 1166—N. L. R. B. v. Alad- 
din Industries, C.C.A.V, 125 F.2d 
377,- certiorari denied Aladdin In¬ 
dustries V. N. L. R. B., 62 S.Ct. 
1310, 316 U.S. '706, 86 L.Ed. 1773— 
N. L. R. B. V. Milan Shirt Mfg. 
Co., C.C.A.6. 125 F.2d 376. 

Biiling of examiner on continuances 
In proceeding on charges of un- 
fair labor practices, the ma^tter of 
continuances rests in tria! examin- 
Br’s sound discretion, and his ruling 
ordinarily is not reviewable.—Jef- 
ferson Electric Co. v. N. L. R. B., 
C.C.A.7, 102 F.2d 949. 

Produotion of election records 
Trial examiner’s refusal to have 


election records produced need not 
be considered by reviewing court 
when the election was not involved. 
—N. L. R. B. V. Pacific Gas & Elec¬ 
tric Co., C.C.A.9, 118 P.2d 780. 
Refusal to bargain 

In proceedings for the review and 
enforcement of an order requiring 
the employer to bargain with a Un¬ 
ion, where it appears that the em- 
ployees undertook a strike in breach 
of covenant not to do so, the court 
cannot compel employees to Work, 
or restrain them in exercise of law- 
ful activities normally incident to' 
prosecution of strike, but has the 
sole . problem to determine whether 
there was a refusal to bargain in 
view of the terms of the contract 
and in the light of undisputed facts. 
—Timken Roller Bearing Co, v. N. 
L. R. B., C.C.A.6, 161 P.2d 949. 
Ooufllct with state law 

An order requiring insurance com- 
pany to reinstate discharged agent 
could not be refused enforcement 
on ground that enforcement would 
conflict with state statute relat- 
ing to notice to state superintend¬ 
ent of insurance of appointment of 
agent, where order did not curtail 
company’s obligation to state the 
truth when it applied to state super¬ 
intendent for renewal of any agent’s 
license, and, if company should be 
unable to comply with order because 
of agenfs failure to obtain a re¬ 
newal of his license, company might 
then petition the court for amend- 
ment of enforcement decree.—^N. L. 

R. B. V. Monumental Life Ins. Co., 
C.C.A.6, 162 P.2d 340. 

Proviso attaohed to board’s cur¬ 
rent appropriation was held not to 
preclude the board from asking 
enforcement of its order by the 
court, since a limitation on spending 
by the board may not be construed 
as a limitation on the jurisdiction 
of the court to enforce a board or¬ 
der.— 3Sr. L. R. B. V. Thompson Prod¬ 
ucts, C.C.A.9, 141 F.2d 794—N. L. R. 
B. V. Baltimore Transit Co., C.C.A.4, 
140 P.2d '51, certiorari denied Balti¬ 
more Transit Co. v. N. L. R. B., 64, 

S. Ct. 848, 321 U.S. 795, 88 L.Ed. 1084 
—N. L. R. B. V. Elvine Knitting 
Mills, C.C.A.2, 138 r.2d 633. 

22. U.S.—Jacobsen v. N. L. R. B., 

C.C.A.3, 120 P.2d 96.* 
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G-rounds of attack on boa<rd’s order 
held insufflcieut 

(1) Denial of employer’s motion 
for a separation of witnesses in the 
proceedings before the board.—N. L. 
R. B. V. Burke Mach. Tool Co., C.C.A. 
6, 133 F.2d 618. 

(2) Failure of the board to com¬ 
ply with the terms of a stipulation 
calling for an election by employees. 
—N. L. R. B. V. Auburn Foundry, 
C.C.A.7, 119 F.2d 331. 

(3) Hardship involved if the order 
were enforced.—Wallace Corp. v. N. 
L. R. B., Local No. 129, C.C.A.4, 159 
F.2d 952. 

(4) Permission given to union to 
participate in the proceedings 
against the employer before the 
board.—Consumers Power Co. v. N. 
L. R. B., C.C.A.6, 113 P.2d 38. 

(5) Possibility of a further dis- 
pute arising from the order of the 
board.—N. L. R. B. v. Draper Corp., 
C.C.A.l, 159 F.2d 294. 

(6) Posting of notice by employ¬ 
er expressing intention to abide by 
National Labor Relations Act.—N. L. 
R. B. V. L. H. Hamel Leather Co., 
C.C.A.1, 13o P.2d 71. 

(7) Unclean hands on part of un¬ 
ion.—N. L. R. B. V. Hearst, C.C.A.9, 
102 F.2d 658—N. L. R. B. v. Carlisle 
Lumber Co., C.C.A.9, 94 F.2d 138, cer¬ 
tiorari denied Carlisle Lumber Co. v. 
N. L. R. B., 68 S.Ct. 1045, 304 U.S. 
575, 82 L.Ed. 1539. 

(8) Claim that coercive remarks 
did not actually intimidate em¬ 
ployees.—N. L. R. B. V. Winona Tex¬ 
tile Mills, C.C.A.8, 160 F.2d 201. 

(9) Other grounds.—N. L. R. B. v. 
Gilfillan Bros., C.C.A.9, 148 F.2d 990 
—^N. L. R. B. V. Crown Can Co., C. 
C.A.8, 138 P.2d 263, certiorari de¬ 
nied Crown Can Co. v. N. L. R. B., 
64 S.Ct. 527, 321 U.S. 769, 88 L.Ed. 
106'5— K. L. R. B. V. Bradley Lum¬ 
ber Co. of Arkansas, C.C.A.8, 128 F. 
2d 768—N. L. R. B. v. Star Pub. Co., 
C.C.A.9. 97 P.2d 465—N. U R. B. v. 
Remington Rand, C.C.A.2, 97 P.2d 
195. 

23. U.S.—N. L. R. b. V. Parkers 

Prairie Co-op. Creamery Ass’n, C. 
C.A.8, 164 P.2d 455—Eagle-Picher 
Mining & Smelting Co. v. N. L. R. 

. B., C.C.A.8, 119 F.2d 903. 

“We can reverse the order of the 
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question for consideratiori is the kind of order, 
based on such findings, which the board liad power 
to maktM Ordinarily only questions of law are 
open for the consideration of the court;25 but, con- 
versely, a decision of the board on a question of 
law is not conclusive on the court^s 

Rulings which individually would not invalidate 
an order of the board do not in combination acquire 
the necessary strength to do so, at least where such 
rulings in their combination do not amount to un- 
fairness.^7 Circumstances which might be sufficient 
courtroom disturbance to be grounds for a mistrial 
in a jury case do not^ necessarily constitute a basis 
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for setting aside an order qf the board based on 
the record.28 

Mental processes; motive or intent. The court 
will not probe the mental process of the board in 
reaching its conclusions,29 nor, when it appears 
that the employcr has violated the express provi- 
sions of the act, will the court inquire into his 
intent or motives.^*^ 

Order as based on past conduci; omnibus pro- 
visions, The cqurt may decline to enforce an or¬ 
der of the National Labor Relations Board which 
is unrelated to any unfair labor practice engaged in 
by the employer and has no basis in past conduct 


Board only if we determine there 
is error of law or no substantial evi- 
dence to support the flndmgs.”—N. 
L. H. B. V. Security Warehouse & 
Cold Storage Oo., C.O.A.9, 136 F.2d 
829, «34. 

24. U.S.—Sperry Gyroscope Co. v. 
N. L. R. B., C.C.A., 129 F.2d 922— 
N. L. R. B. V. Grower-Shipper Veg¬ 
etabis Ass’n of Central California, 
C.C.A.9, ,122 P.2d 368, 

25. U.S.—Medo Photo Supply Cor¬ 
poration V. N. L. R. B., 64 S.Ct. 
830, 321 U.S. 678, 88 L.Ed. 1007— 
Aluminum Co. of America v. N. 
L. R. B., C,C.A.7, 159 F.2d 523— 
N. L. R. B. V. Lion Shoe Co., C.C. 

A. 1, 97 F.2d 448. 

26. U.S.—N. L. R. B. v. Dadourian 
Export Corp., C.C.A.2, 108 F.2d 891 
— N. L. R. B. V. Acme-Evaiis Co., 
C.C.A.7, 130 F.2d 477, certiorari de- 
nied Acme-Evans Co. v. IS'. L. R. 

B. , 63 S.Ct. 769, 318 U.S. 772, 87 
L.Ed 1142, rehearing denied 63 S. 
Ct. 851, 318 U.S. 802, 87 L.Ed. 1166 
—Midland Steel Products Co. v. 
N. L. R. B., C.C.A.6, 113 P.2d 800 
—N. L. R. B. V. Bell Oil & Gas 
Co., C.C.A.5, 98 P.2d 870—Olin In¬ 
dustries V. N. L. R. B., D.C.Mass., 
72 F.Supp. 225. 

D.C.—E. Anthony & Sons v. N. L. R. 

B., App.D.C., 163 F.2d 22. 
Bepayment of amounts paid to Union 
Portion of order which required 
that amounts deducted from salarios 
of employees and paid into union’s 
treasury be paid by employer to em¬ 
ployees, involved a question of law 
upon which. the court was authorlzed 
to rule.—N, L. R. B. v. U. S. Truck 
Co., C.C.A.6, 124 F.2d 887. 
Construction and effect of words ov 
acts 

<1) While, it is within the prov- 
ince of the board to determine 
whether words were spokon or acts 
were done, the legal effoct of the 
words spoken or acts done, and the 
determination of whether or not 
they amount as a matter of law to a 
violation of the act, may be a legal 
question and within the power of 


the court to determine.—Jacksonville 
Paper Co. v. N. L. R. B., C.C.A, 137 
F.2d 148, certiorari denied 64 S.Ct. 
84, 320 U.S. 772, 88 L.Ed. 462. 

(2) The determination of whether 
language used by employer with ref- 
erence to labor matters amounts to 
interference, restraint, or coercion so 
as to authorize a cease and desist 
order by board is a question of law 
determinable from a consideration of 
language itself.—^N. L. R. B. v. J. 
L. Brandeis & Sons, C.C.A.8, 146 P. 
2d 5'66. 

Mined question of law and faot 

(1) Where the employer has a 
rule forbidding solicitation of any 
kind in its piant, the question wheth¬ 
er the employer may apply such a 
rule so as to prevent electioneering 
for a Union during the. employees’ 
own time, without being guilty of 
unfair labor practices, is a mixed 
question of law and fact; it is 
question of fact for the board as to 
the respective benefits and prejudice 
to the employer and employees in 
allowing or disallowing electioneer- 
ing at such times, but it is a ques¬ 
tion of law, which the court may 
review, as to the appraisal of, and 
the priority to be awarded between, 
the 'confiicting interests of the em¬ 
ployer and employees.—Republic 
Aviation Corporation v. N. L. R. B., 

C.C.A2, 142 F.2d 193, afflrmed 65 S. 
Ct. 082, 324 U.S. 793, 89 L.Ed. 1372, 
157 A.L.R. 1081. 

(2) Even as to the question of 
law, the court may intervene only 
in cases where it believes that there 
is no reasonable warrant for the pri¬ 
ority as between confiicting interests 
actually awarded by the board, and 
the court should glve presumptive 
validity to the board’s decision even 
though by specifle findings the legal 
question is brought out clearly and 
deflnitely; and on a record where 
the question of law was enmeshed 
in the mixed question the court de- 
clined to consider the question of 
law.—Republic Aviation Corporation 
V. N. L. R. B., gupra. 
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27. U.S.—^N. L. R. B. v. Donnelly 
Garment Co., 67 S.Ct. 756, 330 U. 
S. 219, 91 L.Ed. 854. 

28. U.S.—Berkshire Knitting Mills 
V. N. L. R. B., C.C.A.3, 139 P.2d 
134, certiorari denied 64 S.Ct. 1158, 
322 U.S. 747, 88 L.Ed. 1679. 

29. U.S.—N. L. R. B. v. Jasper 
Chair Co., C.C.A7, 138 P.2d 756, 
certiorari denied Jasper Chair Co. 
V. N. L. R. B., 64 S.Ct. 618, 321 
U.S. 777, 88 L.Ed. 1070—N. L. R. 

B. V. Baldwin Locomotive Works, 

C. C.A3, 128 F.2d 39. 

D.O.—Bethlehem Steel Co. v. N, L 
R. B., 120 F.2d 641, 74 App.D.C. 52. 
Disbellef of employers’ wituesses 
A suggestion that board had cre- 
ated an oporating presumption of 
noncredibility of employers’ witness- 
es is one which reviewing court has 
no right to entertain.—N. L. R. B. 
V. Air Associates, C.C.A,2, 121 F.2d 
586. 

Actual consideration of record 1b7 
board 

The court, on a showlng that pro- 
cedural requisites have bcen com- 
plied with, and a full hearing grant- 
ed, will not inquire whether or not 
the board actually considered the 
record, or relevant facts thereof, or 
merely cqnductod its hearing to sup¬ 
ply colorablo compJiance with the 
law.—N. L. R. B. v. Lane Cotton 
Mills Co., C.C.A5, 108 P.2d 568. 

30. U.S.—^National Labor Relations 
Board v. Gluok Brcwing Co., C.C. 
A8, 144 F.2d 847—N. L. R. B. v. 
Hudson Motor Car Co., C.C.A6, 
128 F.2d 528. 

pralseworthy Intentions 
In proceoding to enforce order di- 
recting employer to cease and desist 
from unfair labor practices, the 
question was not whether intentions 
of employer toward employee were 
praiseworthy, but rather whether the 
Standard of free and independent ac- 
tion existed.—N. L. R. B. v. Jahn & 
Ollier Engraving Co., C.C.A7, 123 
F.2d '589. 
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‘of the kind forbidden.si Ordinarily it will not up- 
liold an omnibus order af the board which enjoins 
violation of the, National Labor Relations Act gen- 
erally merely because the violation of one or more 
provisions has been proved.^^ However, where the 
situation presents such an.attitude of opposition to 
the purposes of the act as to warrant the board in 
concluding that unfair labor practices generally, and 
not merely of the type involved in the immediate 
proceeding, are likely to occur and should be pre- 
vented, the court should not undertake to delimit the 
board^s order.33 

Res judicata, The dismissal of a petition for the 


enforcement of an order of the National Labor Re¬ 
lations Board is not res judicata of the issues pre- 
sented by a later petition for the enforcement of an- 
other order, where the court did not pass on any 
of the issues presented but declared the questions 
moot34 

Severat grounds of decision, The court may base 
its decision on more than one ground where the 
record shows more than one ground in favor of the 
litigant who prevails.^s Where a sufficient ground 
appears for setting aside the board’s order, how¬ 
ever, the court need not examine other grounds of 
attack.^® Thus, where the party attacking an or- 


^1. U.S.—^N. L. R. B. V. ‘Lipshutz, C. 
C.A.5, 149 F*2d 141—N. L. R. B. 
V. Walt Disney Productions, C.C.A. 
.9, 146 P.2d 44, certiorari dcnied G5 
S.Ct. 1025, 324 U.S. 877, 89 L.Ed. 
1429—Globe Cotton Mills v. N. L. 
R. B., C.C.A.5, 103 F.2d 91—N. L. 
R. B. V. Remington Rand, C.C.A. 
2, 94 P.2d 862, certiorari denied 
Remington Rand v. N. L. R. B., 
.68 S.Ct. 1046, 304 U.S. 576, 82 L. 
pd. 1540, rehearing denied Rem- 
ington Rand v. U. S., 58 S.Ct. 1054, 
;304 U.S. 590, 82 L.Ed. 1549, certio¬ 
rari denied Central Executive 
Council of Remington Rand Em- 
ployes' Ass'ns v. N. L. R. B., 68 S. 
‘Pt. 1061, 804 U.S. 585, 82 L.Ed. 
i'646. 

.Conduct at partlcular piant 

Where principal issue turned on 
■validity of’ election at partlcular 
•piant of employer, order was modi- 
■fied so as to require only that em¬ 
ployer cease and desist from inter- 
fering with efforts to bargain col- 
lectively at that piant.—N. L. R. B. 
•V. Calumet Ste-el Division of Borg- 
Wagner Corporation, C.C.A.7, 121 F. 
2d 366. 

Place of dlstribntion of literature 
Where it was found that employ- 
,er’s rule against distribution of lit¬ 
erature on its parking lots was en- 
forced impartially and not specially 
to deter union organization, a decree 
jenjoining employer from engaging in 
activities otherwise regarded as an 
unfair labor practice could not be 
broadened so as to cover parking 
lots which might later be establish- 
ed, where there was no reason to an¬ 
ticipate any attempt to evade in- 
^unction.—Le Tourneau Co. of Ga. v. 
N. L. R. B., C.C.A.Ga., 150 F.2d 1012. 

Einployer’s disavowal of snperin- 
tendents’ activities 
A petition to enforce order requir- 
ipg company to, post noti ce that it 
would cease and desist from discour- 
?bging employees from joining or as- 
sisting the union and taking mem- 
bership therein was granted where 
order was supported by evidence 


that some of company’s superintend¬ 
ente had on occasions sought to dis- 
courage employees from joining or 
assisting the union and taking mem- 
bership therein, notwithstanding 
such activities were disavowed by 
the company.—^N. L. R. B. v. Un¬ 
ion Pacific Stages, C.C.A.9, 99 P.2d 
153. 

32. U.S.—N. L. B. B. v. May Dept. 

Stores Co., C.C.A., 154 F.2d 633, 
certiorari denied 67 S.Ct. 72—N. L. 
R. B. V. Lipshutz, C.C.A.5, 149 F. 
2d 141—N. L. R. B. v. Gilflllan 
Bros., C.C.A.9, 148 F.2d 990—N. L. 
R. B. V. Walt Disney Productions, 
C.C.A.9, 146 F.2d 44, certiorari de¬ 
nied 65 S.Ct. 102'5; 324 U.S. 877, 
89 L.Ed. 1429—Richfield Oil Cor¬ 
poration V. N. L. R. B., C.C.A.9, 
143 P.2d 860. 

“The court believes it should ex- 
ercise great care in entering gen- 
eral cease and desist decrees in such 
cases as these whereby a single mis- 
taken act on the part of the employ¬ 
er would, on the face of the decree, 
transfer from the experience, skill 
and knowledge of the Board future 
claims of violations of the Act af- 
fecting some entirely different labor 
organization, in an entirely different 
way, and place their determination 
in contempt proceedings in the more 
restricted area of evidence of court 
procedure."—^N. L. R. B. v. Mason 
Mfg. Co., C.C.A.9, 126 F.2d 810, 814. 

Complaint of single empioyee 

An order of the board requiring re- 
instatement of employe’e was too 
broad in requiring that employer 
cease in any other manner from in- 
terfering with employees in exercise 
of right of self-organization, to join 
or assist a union or other organiza- 
tions, to bargain collectively through 
representatives of their own choos- 
ing, and to engage in concerfed ac¬ 
tivities for such purposes, where 
board was boncerned only with com¬ 
plaint of one empioyee.—N. L. R. B. 
V. Servel, Inc., C.C.A.7, 149 P.2d 542. 

Order held not too broad 
Board’s order which required em- 
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ployer to cease and desist from “in 
any other manner” interfering with 
employees in exercise of right of 
self-organization, etc., was not nar- 
rowed where the violations of Na¬ 
tional Labor Relations Act found by 
the board were the surveillance by 
employer over employees’ union ac¬ 
tivities and discriminatory discharge 
of an empioyee because of his un¬ 
ion activities.—N. L. R. B. v. Collins 
& Aikman Corp., C.C.A.4, 146 F.2d 
454. 

33. U.S.—N. L. R. B. v. May Dept. 

Stores Co., C.C.A.8, 154 P.2d 533, 
certiorari denied 67 S.Ct. 72. 

U.S.—N. L. R. B. V. Delaware- 
New Jersey Ferry Co., C.C.A.3, 128 
F.2d 130. 

36. U.S.—N. L. R. B. v. Sterling 

Electric Motors, C.C.A.9, 109 P.2d 
194, affirmed 112 F.2d 63, set aside 
on other grounds 114 P.2d 738, 
motion denied Ex parte N. L. R. 
B., 61 S.Ct. 67, 311 U.S. 617, 85 
L.Ed. 391, certiorari dismissed 
N. L. R. B. V. Sterling Electric 
Motors, 61 S.Ct. 69, 311 U.S. 722, 
85 L.Ed. 471. 

36. U.S.—Ford Motor Co. v. N. L. 

R. B., '59 S.Ct. 301, 305 U.S. 364, 
83 L.Ed. 221. 

Opportunity for reconsideration and 
new record 

Where board instituted proceeding 
for enforcement of its order against 
an employer, and the employer in¬ 
stituted proceeding to vacate the 
order, and thereafter the court al- 
lowed the board itself to set aside 
the findings and order, it was not 
necessary for court to consider the 
employer's objections to the board's 
conduct of the proceeding, since the 
setting aside of the findings and 
order carried with it the opportunity 
for reconsideration and making a 
j new record.—Ford Motor Co. v. N. L. 
I R. B., supra. 
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der of the board establishes His case on the ground 
of unfairness of trial^^ or lack of due process,38 the 
question of the sufficiency of the evidence need not 
be considered. 

Waiver or estoppel to assert particular grounds. 
An employer by his conduct or omissions may be 
precluded from urging a particular ground of at- 
tack on an order of the National Labor Relations 
Board.^9 Thus an employer has been held not en- 
titled to complain of the refusal of the board or 
trial examiner to receive particular testimony, or to 
grant a continuance to permit the employer to ad- 
duce additional evidence, where the employer failed 
to apply to the court for leave to adduce additional 
testimony.^ 0 


(b) Due Process and Fair Trial 

On a review of an order of the National Labor Re¬ 
lations Board the court may inquire as to whether there 
was a fair hearing in the proceedings before the board 
and a compliance with the requirements of due process. 

Where the issue is properly presentcd, the court 
has the power and,the duty to inquire as to the 
method by which the board reached its decision,^! 
whether the requirements of due process were 
met, and whether there was a fair and impartiai 
trial or hearing and the court may set aside or 
refuse to enforce an order issued without due proc¬ 
ess of law^4 or based on a trial or hearing which 
was not fair and impartial.^5 

Bias or prejudice. The fact that some of the 


37. U.S.—Montg-omery Ward & Co. 
V. N. L. R. B., C.C.A.8, 103 P.2d 
147. 

38. TJ.S,—Donnelly Garment Co. v. 
N. L. R. B., C.C.A.8, 123 P.2d 215. 

39. U.S.—N. L. R. B. v. May Dept. 
Stores Co., C.C.A.8. 154 P.2d 533, 
certiorari denied 67 S.Ct. 72, 329, 

U.S. 725, 91 L.Ed.-McQuay- 

Norris Mfg-. Co. v. N. L. R, B., C. 
C.A.7, 116 P.2d 748. certiorari de¬ 
nied '61 S.Ct. 843, 313 U.S. 565, 
86 L.Ed. 1524, modified on other 
grounds 119 P.2d 1000. 

Presentation of objection in procoed- 
ings before board see infra § 28 
(131). 

Waiver of, or failure to challenge, 
firLdlngs 

(1) The employer is not entitled 
to complain of the absence of a flnd- 
ing by the board in a particular re- 
spect where, following the report of 
the trial examiner, the employer ex- 
pressly waives its right to findings 
of fact by the board and consents 
that the board issue its order based 
on the entire record.—N. L. R. B. v. 
Central Missouri Telephone Co., C.C. 

A.8, 116 F.2d 563. 

(2) The employer will be deemed 
to have admitted the validity of so 
much of the findings and order 
relating thereto as remain undisput- 
ed and unchallenged by the employ¬ 
er.—N. L. R. B. V. National Min- 
eral Co., C.C.A.7, 134 F.2d 424, cer¬ 
tiorari denied National Mineral Co. 
V. N. L. R. B., 64 S.Ct. «8, 320 U.S. 
753, 88 L.Ed. 448. 

Estoppel by suggestion as to furtlier 
proceedings 

Where order of board had been 
made in pursuance of formal stipu- 
lation of parties, employer which 
thereafter objected to proposed va- 
cation of order, and which suggest- 
ed that any further proceeding 
should be in form of enforcement 
proceedings or pursuant to a proper 
and valid charge, was thereby es- 
topped to object to enforcement of 


order by court on board’s petilion.— 
N. L. R. B. V. Pure Oil Co., C.C.A.6, 
103 P.2d 497. 

40. U.S.—Consolidated Edison Co. 
of New York v. N. L. R. B., N.Y., 
69 S.Ct. 206, 30*5 U.S. 197, S3 L. 
Ed. 126—N. L. R. B. v. Pairchild 
Engine & Airplane Corporation, C. 
C.A.4, 146 F.2d 214. 

41. U.S.—Cupples Co. Manufactur- 
ers V. National Labor Relations 
Board, C.C.A.S, 103 F.2d 953. 

'‘The Court is bound to consider 

the Constitution and the statutes as 
they affect the order and touch the 
manner of its making, as distin- 
guished from the correetness of its 
conclusions."—N. L. R. B. v. Cherry 
Cotton Mills, C.C.A.S, 98 P.2d 444, 
446, rehearing denied 98 F.2d 1021. 

42. U.S.—N. L. R. B. v. Baldwin 
Locombtive Works, C.C.A.S, 128 P. 
2d 39—N. L. R. B. v. Biles Cole- 
man Lumber Co., C.'C.A.9, 98 F.2d 
16. 

43. U.S.—^N. L. R. B. v. Indiana & 
Mich. Elee. Co., 63 S.Ct. 394, 318 
U.S. 9, 87 L.Ed. 579—Mississippi 
Valley Structural Steel Co. v. N. 
L. R. B., C.C.A,8, 145 F.2d 664— 
Donnelly Garment Co. v. N. L. R. 

B., C.C.A.S, 123 P.2d 21'5—Inland 
Steel Co. V. N. L. R. B., C.C.A.7, 
109 F.2d 9. 

Bight to produce evidence and cross. 
examine 

Court whose aid is sought for en¬ 
forcement of order of board has 
some discretion to see that hearings 
did not shut off party’s right to 
produce evidence or conduct cross- 
examination material to issue.—N. 
L. R'. B. V. Indiana & Michigan Elec¬ 
tric Co., 63 S.Ct. 394, 318 U.S. 9, 
87 L.Ed. 679. 

44. U.S.—N. L. R. B. v. Newberry 
Lumber & Chemical Co., C.C.A., 
123 P.2d 831—N. L. R. B. v. Pret- 

1 tyman, C.C.A.6, 117 F.2d 786—Ore- 
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gon Shipbuilding Corp. v. N. L. R. 

B. , D.C.Or., 49 F.Supp. 3S6. 

45. U.S.—N. L. R,. B. v. Acme-Ev- 
ans Co., C.C.A.7, 130 F.2d 477, cer¬ 
tiorari denied Acmo-Evans Co. v. 
N. L. R. B., es S.Ct. 7C9, 318 U.S. 
772, 87 L.Ed. 1142, rehearing de¬ 
nied 63 S.Ct. 851, 318 U.S. 802, 87 
L.Ed. 1166—N. L. R. B. v. Newber¬ 
ry Lumber & Chemical Co., C.C.A. 
6, 123 P.2d 831—Inland Steel Co. 
V. N. L. R. B., C.C.A.7, 109 F.2d 
9—National Labor Relations Board 
V. Lion Shoe Co., C.C.A.l, 97 P.2d 
448—Oregon Shipbuilding Corp. v. 
N. L. R. B., D.C.Or., 49 F.Supp. 3S6. 
Bias or unfairness held not sliown 

(1) Generally. 

U. S.—N. L. R. B. V. Grieder Machine 
Tool & Die Co., C.C.A.6, 142 F.2d 
163, certiorari denied 65 S.Ct. 66, 
323 U.S. 724, 89 L.Ed. 682—N. L. 
R. B. V. Thompson Products, C.C. 
A.9, 141 P.2d 794—N. L. R. B. v. 
Luxuray, Inc., C.C.A.2, 123 P.2d 
106—^Cudahy Packing Co. v. N. L. 
R. B., C.C.A.8, 116 F.2d 367—Con¬ 
tinental Box Co. V. N. L. R. B., 

C. C.A.S, 113 F.2d 93. 

D.C.—Bethlehem Steel Co. v. N. L. 
R. B., 120 P.2d 641, 74. App.D.C. 62. 

(2) Record did not show that ex¬ 
aminer had abused his discretion 
with respect to cross-uxamination 
and the use of leading questions by 
employers.—N. L. R. B. v. Condenser 
Corp. of America, C.C.A.3, 128 P.2d 
'67. 

(3) Statement of board's examiner, 
after ali the testimony had been lak- 
en, that employer^j piant superin¬ 
tendent, who had denied certain 
statements attributed to him by em- 
ployecs, was a good witness and told 
the truth, and examiner's refusai 
when he filed his report to credit 
superintendenfs denials, did not 
Show such bias of examiner as would 
prevent enforcement of board's or¬ 
der against employer.—N. L. R. B, 

V. Volney Felt Mills, C.C.A.2, 162 F. 
2d 204, 
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conclusions of tHe National Labor Relations Board 
were not supported by evidence does not establish 
bias and prejudice on the part of the board such as 
will invalidate its order.^® ]Bias of an examiner 
is not sufficient of itself to upset an order of the 
board whece it does not appear that the examiner 
committed any error in the admission or exclu- 
sion of evidence, or that he conducted himself in 
a manner which was likely to intimidate any of the 
witnesses or to prevent any of them from giving 
any relevant testimony>7 Further, alleged bias 
of the trial examiner does not require denial of a 
petition for enforcement where his report was re- 
viewed by the board and it does not appear that his 
bias in any way affected the final decision of the 
board and similarly assertions that the attorneys 
for the board who investigated and prosecuted the 
case were guilty of improprieties have been held ir- 
relevant where the board based its decision on the 
evidence in the record.'^^ 


(c) Harmless Error 

Enforcement of an order of the National Labor 
Relations Board wlll not be refused for alleged error 
In the proceedings which, in view of all the circum- 
stances, appears to have been harmless. 

Error or unjust and arbitrary rulings in the pro¬ 
ceedings before the National Labor Relations Board 
which were harmless and without prejudice to the 
rights of the parties do not justify the court in set- 
ting aside or refusing to enforce an order of the 
boardand whether an impropriety has resulted 
in substantial prejudice depends on the pecuHar 
facts of the case, the kind and degree of the im¬ 
propriety, the appraisal thereof made at the time 
by the parties themselves, and whether the determi- 
riation made was affected by the impropriety.®! An 
attack on the board^s order cannot be predicated on 
nonprejudicial conduct or actions of the trial ex¬ 
aminer,®2 as, for example, in matters involving the 
admission or exclusion of evidence,® 3 examination 


46. U.S.—N. L. R. B. v, Stackpole 
Oarbon Oo., C.C.A.3, 105 F.2d 167, 
certiorari denied Stackpole Carbon 
Co. V. N. L. R. B.. 60 S.Ct. 142, 
308 U.S. 605, 84 L.Ed. 606, and 
opinion supplemented, C.C.A,, 128 
F.2d 188, 

47. U.S.—N. U R. B. V. Air Associ¬ 
ates, C.C.A.2, 121 F.2d 686. 

48. U.S.—L. R. B. v. Cleveland- 
ClifEs Iron Co., C.C.A.6, 183 F.2d 
295—L. R. B. v. Air Associates, 
C.C.A.2, 121 F.2d 586. 

49. U.S.—N. L. R. B. v. Weirton 
Stoel Co., C.C.A.3, 13'5 P.2d 494. 

50. U.S.—^N. Ii. R. B. V. Air Associ¬ 
ates, C.C.A.2, 121 F.2d 586—N. L. 

R. B. V. Ed. Friedrich, Inc., C.C.A. 
5, 116 P.2d 888—N. L. R. B. v. 
American Potash & Chemical Cor¬ 
poration, C.C.A.9, 98 P.2d 488, cer¬ 
tiorari denied American Potash & 
Chemical Corporation v. N. L. R. 
B., 69 S.Ct. 1582, 306 U.S. 643, 83 
L.Ed. 1043. 

51. U.S.—N. L. R. B. V. Ford Motor 
Co., 114 P.2d 905, certiorari denied 
Ford Motor Co. v. N. L. R. B., 61 

S. Ct. 621, 312 U.S. 689, 8'5 L.Ed. 
1126. 

Prejudicial error held aot shown 
in matters involving: 

(1) Apportionment of wages.—Ea- 
gle-Picher Mining & Smelting Co. v. 
N. L. R. B., C.'C.A.8, 119 F.2d 903. 

(2) Consolidation of representa- 
tion hearing with ■ proceeding charg- 
ing unfair labor practices.—N. L. R. 
B. V. Niles Fire Brlck Co., C.C.A.6, 
124 F.2d 366, certiorari denied Niles 
Fire Brick Co. v, N. L. R. B., 62 S. 
Ct. 944, 316 U.S, 664, 86 L.Ed. 1740 
—^N. L. R. B. V. American Laundry 
Machinery Co.. C.C.A.2. 152 P.2d 400. 


(3) Exclusion of votes of particu- 
lar employees in election proceeding. 
—Marlin-Rockwell Corporation v. N. 
L. R. B., C.C.A.2, 116 P.2d 586, cer¬ 
tiorari denied 61 S.Ct. 1116, 313 U.S. 
594, 85 L.Ed. 1648. 

(4) Failure of reporter to take 
down all offi-the-record statements 
made on hearing.—N. L. R. B. v. 
Acme-Evans Co., C.C.A.7, 130. F.2d 
477, certiorari denied Acme-Evans 
Co. V. N. L. R. B., 63 S.Ct. 769, 318 

U. S. 772, 87 L.Ed. 1142, rehearing de¬ 
nied 63 S.Ct. 851, 318 U.S. 802, 87 
L.Ed. 1166. 

(■5) Failure to serve intervening 
labor union with process.—N. L. R. 

B. V. Remington Rand, C.C.A.2, 94 
F.2d 862, certiorari denied Reming¬ 
ton Rand v. N. L. R. B., C.C.A.2, 58 
S.Ct. 1046, 304 U.S. 676, 82 L.Ed. 
1540, rehearing denied Remington 
Rand V. U. S., '58 S.Ct. 1064, 304 U. 
S. 590,’ 82 L.Ed. 1549, certiorari de¬ 
nied Central Executive Council of 
Remington Rand Employes' Ass'ns v. 
N. L. R. B., '58 S.Ct. 1061, '304 U.S. 
585, 82 L.Ed. 154^. 

(6) Indeflniteness of, or lack of 
particularity in, complaint or charge. 
—Locomotive Pinished Material Co. 

V. N. L. R. B., C.'C.A.2, 142 F.2d 802 
^—Fort Wayne Corrugated Paper Co. 

V. N. L. R. B., C.C.A.7, 111 P,2d 869— 
Swift & Co. V. N. L. R. B., C.C.A.10, 
106 P.2d 87. 

(7) Introduction of copies of docu- 
ments instead of originals.—Berk¬ 
shire Knitting Mills v. N. L. R. B., 

C. C.A.3, 139 P.2d 134, certiorari de¬ 
nied 64 S.Ct. 1168, 322 U.S. 747, 88 
L.Ed. 1579. 

(8) Other circumstances.—Cudahy 
Packing Co. v. N. L. R. B., C.C.A.10, 
118 P.2d 295—Stewart Die Casting 

367 


Corporation v. N. L. R. B., C.C.A.7, 
114 P.2d 849, certiorari denied 61 S. 
Ct. 449, 312 U.S. 680, 8‘5 L.Ed. 1119 
—Pittsburgh Piate Glass Co. v. N. 
L. R. B., 'C.C.A.8, 113 P.2d 698. affirm- 
ed Pittsburgh Piate Glass Co. v. N. 
L. R. B., 61 S.Ct. 908, 313 U.S. 146, 
85 L.Ed 1251, rehearing denied Crys- 
tal City Glass Workers' Union v. N. 
L. R. B.. 61 S.Ct. 1093, 813 U.S. 599, 
85 L.Ed. 11551—North Whittier 
Heights Citrus Ass'n v. N. L. R, B., 

C. C.A.9, 109 P.2d 76, certiorari denied 
60 S.Ct. 1076, 310 U.S. 632, 84 L.Ed. 
1402, rehearing denied 61 S.Ct. 64, 
311 U.S. 724, 85 L.Ed. 472. 

52. U.S.—N. L. R. B. v. May Dept. 
Stores Co., C.C.A.8, 154 P.2d 533, 
certiorari denied 67 S.Ct. 72—N. L. 
R. B. V. Condenser Corp. of Amer¬ 
ica, C.C.A.3, 128 P.2d 67—N. L. R. 
B. V. Reed & Prince Mfg. Co., C.C. 

A. 1, 118 F.2d 874, certiorari denied 
Reed & Prince Mfg. Co. v. N. L. 
R. B., 61 S.Ct. 1119, 313 U.S. 595, 
8’5 L.Ed. 1549—N. L. R. B. v. Ford 
Motor Co., C.C.A.<6, 114 F.2d OOS, 
certiorari denied Ford Motor Co. 
V. N. L. B. B., 61 S.Ct. 621, 312 

U. S. 689, 85 L.Ed. 1126—Subin 

V. N. L. R. B., C.C.A.3, 113 F. 
2d 326, certiorari denied 61 S.Ct. 
38, 311 U.S. 673, 85 L.Ed. 433. 

D. C.—Bethlehem Steel 'Co. v. N. L. R. 

B. , 120 P.2d 641, 74 App.D.C. 52. 

53. U.S.—^N. L. R. B. v. Cities Serv¬ 
ice Oil Co., C.C.A.2, 129 P.2d 933— 
Stewart Die Casting Corporation v. 
N. L. R. B.. C.'C.A.7, 114 P.2d 849, 
certiorari denied 61 S.Ct. 449, 312 

I U.S. 680, 85 L.Ed. 1119—Wilson & 
Co. v. N. L. R. B., C.C.A.8, 103 F. 
2d 243—Jefferson Electric Oo. v. 
N. L. R. B., C.C.A.7, 102 P.2d 949. 
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of witnesses,^^ refusal to permit cross-examina- 
or denial of a request for a subp<]ena56 or 
for a bili of particulars.^'^ 

c. Under Railway Labor Act 

An ordep of the National Rallroad Adjustment Board 
may be refused enforcement If the board acted with- 
out jurisdlctlon; but mere technicalities ordinarlly will 
not suffice as a grpund of attack. 

Althougb orders of the National Railroad Adjust¬ 
ment Board should not be set aside for technicali¬ 
ties if ali substantial rights can be finally protect- 
ed,^8 an award will not be enforced by the court if 
the board acted without jurisdiction and beyond its 
statutory authority.^^ An award of the National 
Railroad Adjustment Board will not be enforced 
where there has been a valid compromise of all 
matters involved in the dispute.^O In a suit predi- 
cated only on the award of the National Railroad 
Adjustment Board, a question not within the claim 
or award is not within the scope of the suit and 
will not be adjudicated.^^ 

d. Under State Statutes 

Ordinarlly the court will review an order of a 


state labor relations board only to determine the validt^-.y 
of the order, and will not upset the board's order for 
mere technicalities or harmless error; but the court 
may inquire into the jurisdiction of the board and also 
Into the arbitrary character of an order. 

Under state labor relations statuteg containing 
provisions similar to those of the National Labor 
Relations Act, it has been held that on an applica- 
tion by a labor relations board for an enforcement 
order, or by an employer for a review of the order, 
the only questions before the court are whcther the 
board^s findings are supported by sufficient evi- 
dence and whether the board^s order was proper 
when made.®2 Immaterial issues will not be con- 
sidcred by the court.^S xhe court may not review 
the processes by which the state labor relations 
board arrived at its ultimate conclusions,^^ and the 
fact that the board may have givcn a wrong rea- 
son or have entertained a mistaken view of the law 
is immaterial if ih the end it makes an order which 
the act authorizes it to make on the facts found.65 
In the absence of arbitrary action, decisions of the 
board should not be upset by a failure to observe 
technical niceties or specific forms of procedure^^ 


S4. U.S.—^Jeft-erson Electric Co. v. 
N. L. R. B., supra. 

Sa. XJ.S.—N. L. r! B. V. Ed. Fried- 
rich, Inc., €.C.A.'5, 116 F.2d 888. 
50. U.S.—N. L. R. B. V. Delaware- 
New Jersey Eerry Co., C.C.A.3, 128 
P.2d 180—N. L. R. B. v. Ed. Fried- 
rich, Ino., C.C.A.5, 116 F.2d 888. 
Acceptauce of tmth of facts 
Ruling of trial examiner, who de- 
nied' request for subpoana was not 
prejudlcial where the board arguen¬ 
do accepted as true all that the em¬ 
ployer ofCerod to prove if subpoenas 
should be issued.—N. L, R. B. v. 
Dahlstrom Metallic Door Co., C.C.A. 
2, 112 F.2d 7156, 

57. U.S.—N. L. R. B. v. Remington 
Rand, C.C.A.2, 94 P.2d 862, certio¬ 
rari denied Remington Rand v. N. 
L. R. B., 58 S.Ct. 1046, 304 U.S. 
576, 82 L.Ed. 1540, rehearing de¬ 
nied Remington Rand v. U. S., 58 
S.Ct. 1064, 304 U.S. 590, 82 L.Ed. 
1549, certiorari denied Central Ex- 
ecutive Council of Remington 
Rand Employes' Ass’ns v. N. L. R. 
B., 68 S.Ct. 1061, 304 U.S. 585, 82 
L.Bd. 1'646. 

58. U.S.—Estes v. Union Terminal 
Co., C.C.A.Tex., 89 F.2d 768. 

59. U.S.—Dahlberg v. Pittsburgh & 
L. E. R. Co., C.C.A.ra., 138 F.2d 
121—System Pederation No. '59 of 
Railway Employees Department of 
American Pederation of Labor v. 
Louisiana & A. Ry. Oo., C.C.A.La., 
119 F.2d '509, certiorari denied 62 
S.Ct. 108, 314 U.S. 656, 86 L.Ed. 526 
—Order of Railroad Telegraphers 
V. Railway Express Agency, D.C. 


Ga., 55 P.Supp. 319, reversed on 
other grounds, C.C.A., 137 F.2d 46, 
reversed on other grounds 64 S. 
Ct, 682, 321 U.S. 342, 88 L.Ed. 788. 

60. U.S.—Smlth v. Texas & N. O. 
R. Co., D.C.La.,' 32 P.Supp. 1013. 

61. U.S.—Order of Railroad Telo- 
graphers v. Railway Express 
Agency, D.C.Ga., 65 P.Supp. 319, 
reversed on other grounds, C.C.A., 
137 P.2d 46, reversed on other 
grounds 64 S.Ct. 682, 321 U.S. 342, 
88 L.Ed. 788. 

62. ,N.T.—^New York State Labor 
Relations Board v, Timen, 36 N, 
T.S.2d 449, 264 App.Div. 120, ap- 
peal granted 44 N.E.2d 618, 289 N. 
Y. 644—In re Rochestor-Ponfleld 
Bus Co., 63 N.Y.S.2d 305, 187 Misc. 
239, reversed on other grounds 69 
N.Y.S.2d 356, 271 App.Div. 1049— 
New York State Labor Relations 
Board v. Toffenetti Restaurant Co., 
46 N.y.S.2d '70, 181 Misc. 779, af- 
firmed 47 N.Y.S.2d 113, 267 App. 
Div, 860, appeal denied 47 N.Y.S. 
2d 310, 267 App.Div. 869, motion 
dismissed '55 N.E.2d 379, 292 N.Y. 
618, reversed on other grounds 48 
N.Y.S.2d 554, 267 App.Div. 978. 

Immunlty of order from attack 
When the board enters an order 
authorized by the act on a set of 
facts which are supported by the 
evidence, that order is immune from 
judiciai attack.—United Shoe Work- 
ers of America, Local 132, v, Wis- 
consin Labor Relations Board, 279 N. 
W. 3'7, 227 Wis. 560. 

63. Wis.—Century Building Co. v. 


Wisconsin Employment Relations 
Board, 291 N.W. 305, 235 Wis. 376. 
Oonsfruotion of repealed statute 
Wis.—Polding Purniture Works v. 
Wisconsin Labor Relations Board, 
286 N.W. 876, 232 Wis. 170. 
Possible danger resulting from eu. 
foroemeat of order has been held not 
to render order unenforoeable.—^Wis- 
consin Employment Relations Board 

V. Evangelical Deaconoss Soc., 7 N. 

W. 2d 590, 242 Wis. 78. 

64. Wis.—United Shoe Workers of 
America, Local 132, v. Wisconsin 
Labor Relations Board, 279 N.W. 
37, 227 Wis. 569. 

65. Wis,—United Shoe Workers of 
America, Local 132, v. Wisconsin 
Labor Relations Board, supra. 

65. Pa.—John tiancock Mut. Life 
Ins. Co. of Boston v. Ponnsylvania 
Labor Relations Board, 45 Pa.Dist. 
& Co. 169. 

Examluer’s failure to flle iutermedl. 
ate reporfc 

An order of the labor relations 
board will not be set aside because 
of the failure of the trial examiner 
to file an intermediate report, where 
respondent was given adoquato op- 
portunity to ille exceptions to the 
board's preliminary ruling.—John 
Hancock Mut. Life Ins. Co. of Bos- 
ton V. Pennsylvanla Labor Relations 
Board, supra. 

Iiaok of clarlty iu complaint 

An order of the board will not be 
set aside on the ground that the 
original complaint failed clearly to 
set forth the nature of the allegedly 
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or by reason of alleged error which does not ap- 
pear to have been prejudicial.®'^ The fact that a 
liearing before the state labor relations board in 
connection with a representation proceeding was 
conducted in conjunction with the hearing relative 
to unfair labor practices has been held not a ground 
for refusing to enforce an order of the board.^s 

The powers of the court, however, are more than 
perfimctory.69 The court may inquire whether the 
board’s conclusions of law are supported by the 
facts found'^0 whether the orders or conclusions 
of the board are reasonable, rather than arbitrary 
or capricious also it may inquire whether an 
impartial hearing was afforded^^ and whether the 


§ 28(130) 

board acted within the scope of its statutory powers 
and jurisdiction 'in making the orderJ^ 

§ 28(130). - Limitation by Scope of Rec- 

ord 

In proceedings fop the JudIciaI enforcement or re- 
view of an 9 rder of a labor relations board, the court 
must decide the case on the record as made before the 
board, rather than on assertions in the briefs or on 
factua! developments occurring after the entry of the 
board's order. 

In proceedings for the judicial enforcement or 
review of an order of a labor relations board, the 
case must be decided by the court on the record'^^ 
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improper acts of the employer where 
an amended complaint, filed long be¬ 
fore the decision and order of the 
board and before hearings in the 
matter, adequately advised the em¬ 
ployer of the exact nature of the 
charges against him.—John Hancock 
Mut. Life Ins. Co. of Boston v. Pehn- 
sylvania Labor Relations Board, su¬ 
pra. 

67. Pa.—John Hancock Mut. Life 
Ins. Co. of Boston v. Pennsylva- 
nia Labor Relations Board, supra. 

Wis.—^Christoffel v. Wisconsin Em- 
ployment Relations Board, 10 N. 
W.2d 197, 243 Wis. 332, certiorari 
denled 64 S.Ct. 90, 320 U.S. 776, 
88 L.Ed. 466. 

Typographical error 
The court need not refuse to en¬ 
force an order of the board because 
of a typographical error in one of 
the board’s flndings.—Teamsters Lo- 
cal Union No. 222 v. Strevell-Pater- 
son Hardware Co., Utah, 174 P.2d 
1164. 

Trial esaml3ier’s refnsal to is sue 
suhpcenas was held not prejudicial 
error under the circumstances so 
as to require denial of a motion to 
fenforce an order of the labor rela¬ 
tions board.—New York State Labor 
Relations Board v. American Surety 
Co. of N. Y., 51 N.Y.S.2d 803, affirmed 
68-N.Y.S.2d S'55, 269 App.Div. 970, 
appeal denied 59 N.Y.S.2d 303, 269 
App.Div. 982. 

Effect ou nixioii’8 status 
With respect to enforcement ol 
a collective bargaining order, sub- 
stitution of one employee for an- 
other in the bargaining unit is of 
no effect unless the union's status as 
representative is thereby afCected.— 
In re New York State Labor Rela- 
■tions Board v. Metropolitan Life Ins. 
Co., '52 N.Y.S.2d >590, 183 Misc. 1064, 
adirmed 58 N.Y.S.2d 343, 269 App. 
Div. 934, affirmed 66 N.B.2d 853, 295 
N.Y. 839, 

68. N.Y.—New York State Labor 
Relations Board v. Roosevelt 


Chevrolet Co., '30 N.Y.S.2d 381, 177 
Misc. 468. 

69. N.Y.—Collier Service Corpora¬ 
tion V. Boland, 4 N.Y.S.2d 480, 167 
Misc. 709. 

70. Pa.—Pennsylvania Relations 
Board v. Camino, 47 Pa.Dist. & 
Co. 1, 25 West-L.J. 54. 

Wis.—United’ Shoe Workers of 
America, Local 132, v. Wisconsin 
Labor Relations Board, 279 N.W. 
37, 227 Wis. 569. 

Sufficiency of evidence to support 
flndings see infra § 28 (136) c. 

71. Pa.—P-ennsylvania Labor Rela¬ 
tions Board v. Kaufmann Depart¬ 
ment Stores, 29 A.2d 90, 345 Pa. 
398—Metropolitan Life Ins. Co. v. 
Insurance Guild, Local No. 22, 49 
Pa.Dist. & Co. 75—In re Employes 
of American Store Co., Com.Pl., 9 
Sch.Reg. 206—Pennsylvania Labor 
Relations Board v. Beck, Com.Pl., 
27 WestL.J. 143. 

72. Pa.—Appeal of Spungin, 82 Pa. 
Dist & Co. 611, 45 Dauph.Co. 145. 

73. Wis.—United Shoe Workers of 
America, Local 132 v. Wisconsin 
Labor Relations Board, 279 N.W. 
37, 227 Wis. 569. 

A.rgTimeB.t of questioa iavolvlag stat¬ 
utory coastructioa 
Question whether board acted in 
excess of its powers which involves 
question of statutory construction 
should not be considered or decided 
without being argued.—Public Serv¬ 
ice Bmployees’ Union v. Wisconsin 
Employment Relations Board, 16 N. 
W.2d 823, 246 Wis. 190. 

laaTbility to waive statutoj^y require- 
meats 

An employer, seeking review of 
state labor relations board'B order 
naming union as collective bargain^j 
ing agent and ordering employer to 
negotiate with agent, could not 
thereby waiVe right to object to fail- 
ure bf board to follow statutory pro- 
cedure ,in issuing cease and desist 
orders.-^Southeast Purniture Co. v. 


Industrial Commission, 111 P.2d 153, 
100 Utah 154. 

74. U.S.—-N. L. R. B. v. Crown Can 
•Co., C.C.A.8, 138 F.2d 263, certio¬ 
rari denied Crown Can Co. v. N. L. 
R. B., 64 S.Ct. '527, 321 U.S. 769, 
88 L.Ed. 106'5—N. L. R. B. v. Na¬ 
tional Mineral Co., C.C.A.7, 134 P. 
2d 424, certiorari denied National 
Mineral Co. v. N. L. R. B., 64 S.Ct. 
58, 320 U.S. 763, 88 L.Ed. 448— 

' N. L. R. B. V. Whittier Mills Co., 
C.C.A.5, 111 P.2d 474. 

€ompliauce .with procedurai requi¬ 
sitos 

If procedural requisites have been 
‘complied with, and a full hearing 
has been granted, the board’s order 
must stand or fall on the record.—N. 
L. R. B. V. Lane Cotton Mills Co., 
C.C.A.5, 108 P.2d 668. 

Faots embodied lu supplcmeutary 
ceirtlflcate 

The court may considor facts em- 
bodied in a supplementary certifi- 
cate as part of the record.—N. L. 
R. B. V. Newport News Shipbuilding 
& Dry Dock Co., 60 S.Ct. 203, 308 U.S. 
241, 84 L.Ed. 219. 

Release of clalm.for back pa^ 
Modification of an order directing 
reinstatement with h^-ck pay, on the 
ground of a release exeeuted by the 
employees involved, was refu-sed 
where the release was not made a 
part of the record; but the court 
stated that there could be no impli- 
cation from its ruling that the re¬ 
lease might not be a complete de¬ 
fense if the board sought enforce¬ 
ment of the paragraphs requiring 
back pay.—^N. L. R. B. v. 7?astern 
Pootwear Corporation, C.C.A.2, 112 
P.2d 716. 

Acquiesceuce lu iucorporatiou of pri¬ 
or proceedings 

By failing to object to incorpora- 
tion 'Of records in prior proceedings, 
on appeal to the court from board’s 
decision, union was held to have ae¬ 
qui esced in such action.—MeC^ee v. 
•Local No. 682 of Brotberhood of 
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as made before,'^® and certified by,'76 the board, in 
the absence of a showing of extraordinary circum- 
stances which prevented the presentation of tlie mat- 
ter to the board.'^'^ The court may not consider 
statements or alleged facts set forth in a brief but 
not supported by the record,'^^ nor may it determine 
the case on factual developments which occurred 
after the board’s order was entered,'^^, Such tran- 
.script as the court may consider miist be prepared 
entirely on the official rccord.^^ 


§ 28(131). -Presentation of Objection in 

Proceedings before Board 

As a rule, objectioris not presented to the labor re- 
lations board cannot be raised for the first time in 
proceedings for the JudiciaI enforcement or review of 
the board's order. 

Under the National Labor Relations Act, an ob¬ 
jection which has not been urged before the board, 
its member, agent, or agency ordinarily may not be 
considercd by the court in proceedings for the en¬ 
forcement or review of the board’s order^i unless 


Painters, Decorators and Paperhaiuf- 
ers of America, A. F. of L., 08 A. 
2d 303, 70 R.L 200. | 

^atters held not presented Tay rec- 
orcl 

(1) Discriminatory discharge of 
employee.—N. L. R. B. v. Ridge Tool 
■Co., C.CA.6, 151 P.2d 947. 

(2) ExcluHion of evidenc-e.—N. L. 

K. B. V. Kohen-Ligon-Folz, Inc., C.C. 

A.5, 128 F.2a 502. 

(3) Refusal to reduce agreement 
to writing.—N. L. R. B. v. Sunshme 
Mining Oo.. C.C.A.9, 110 F.2d ‘780, 
certiorari donied Sunshine Mining 
Co. V. N. L. R. B., 61 S.Ct. 447, 312 
U.S. 678, 85 L.Ed. 1118, rehearing 
deniod 61 S.Ct. 619, 312 U.S. 713, 85 

L. Ed. 1144. 

(4) Whether cease and desist or¬ 
der of National Labor Relations 
Board was supplanted by action of 
War Labor Board.—N. L. R. B. v*. 
National Laundry Co., 138 F.2d '689, 
78 U.S.App.D.C. 184. 

(5) Other matters.—Engineers 
Union v. Pittsburgh Rys. Co., Pa. 
Com.PL, 94 Pittsb.Leg.J. 20'7. 

75. U.S.—N. L. R. B. v. Tolodo Dosk 

& Fixlure Co., C.C.A.6, V58 F.2d 
426—N. L. R. B. v. National Min- 
eral Co., C.C.A.7, 134 P.2d 424, cer¬ 
tiorari denied National Minoral 
Co. V. N. L. R. B., 64 S.Ct. 58, 320 

U. S. 753, 88 L.Ed. 448—-Continental 
Oil Co. V. N. L. R. B., C.C.A.IO, 113 
P.2d 473, case remanded on other 
grounds 61 S.Ct. 861, 313 U.S. 212, 
85 L.Ed. 1292. 

N.Y.—New York State Labor Rela¬ 
tions Board v. Holland Laundry, 
42 N.Y.S.2d 183, 180 Misc. 1031, 
reargument denied In re New York 
State Labor Relations Board, 46 
N.Y.S.2d 524, ISO Miso. 1031, ap- 
peal dismissed 49 N.Y.S.2d 411, 
268 App.Div. 827, reversed on oth¬ 
er grounds 63 N.E.2d 68, 294 N.Y. 
480, 161 A.L.R. 802, reargument 
denied 64 N.E.2d 278, 295 N.Y. 568'. 
*76. U.S.—N. L. R. B. v. Newport 

News Co., 60 S.Ct. 208, 308 U.S. 
241, 84 L.Ed. 219—Commonwealth 
Edison Co. v. N. L. R. B., C.C.A.7, 
135 P.2d 891—Bussmann Mfg. Co. 

V. N. L. R. B., C.C.A.8, 111 F.2d 783 
—N. L. R. B. V. Sunshine Mining 
^Co„ C.C.A.9, 110 F.2d 780, certio¬ 


rari denied Sunshine Mining Co. 
V. N. L. B. B., 61 S.Ct. 447, 312 
U.S. 678, 85 L.Ed. 1118, rehearing 
denied 61 S.Ct. 619, 312 U.S. 713. 
85 L.Ed. 1144. 

D.C.—N. L. R. B. V. National Laun¬ 
dry Oo., ins P.2d 589, 78 U.S.App. 
D.C. 184. 

Abseuce of appUcation for addition- 
al testimony 

In absencG of application by ci- 
th-er party for leave to introduce ad- 
ditional testimony, the courfs con- 
sideration of the case is limited to 
record as certified.—N. L. R. B. v. 
'Cape County Milling Co., C.C.A.8, 
140 P.2d 643, 152 A.L.R. 144. 

77. U.S.—N. L. R. B. v. National 
Mineral Co., C.C.A.T, 134 P.2d 424, 
certiorari denied National Mineral 
Co. V. N. L. R. B., 64 S.Ct. 68, 320 
U.S. 753, 88 L.Ed. 448. 

78. U.S.—N. L. R. B. v. Newport 
News Shipbuilding & Dry Dock 
Co., 60 S.Ct. 203, 308 U.S. 241, 84 
L.Ed. 219—N. L. Pw. B. v. Kohon- 
Ligon-Folz, Inc., C.C.A.'5, 128 P.2d 
'502—Bussmann Mfg. Co. v. N. L. 
R. B., C.C.A.8, 111 F.2d 783—Norlh 
Whittier Heighls Citrus Ass'n v. 
N. L. R, B., C.C.A.9, 109 F.2d 76, 
certiorari d-enied 60 S.Ct. 3 075, 310 
U.S. 632, 84 L.Ed. 1402, rehearing 
denied 61 S.Ct.'64, 311 U.S. 724, 85 
L.Ed. 472. 

79. U.S.—Continental Oil Co. v. N. 
L. R. B., C.C.A.10, 113 P.2d 473, 
case remanded on other grounds 
61 S.Ct. 861, 313 U.S. 212, 86 L.Ed. 
1292. 

Change of circumstances as defense 
to enforcement proceedings see in¬ 
fra § 28 (132). 

Voluntary disestabllshment of la¬ 
bor Union by vote of its mombers 
after entry of board’s order dlroct- 
ing employer to cease and desist 
from dominating and interfering 
with such Union, is immaterial 3n 
proceeding to set aside such order. 
—Commonwealth Edison Co. v. N. 
L. R. B., C.C.A.7, 135 P.2d 891. 
Agreement between union and em- 
ployer 

Order of state employment rela¬ 
tions board would not be ups.et on 
ground that, since hearing conducted 
by board, union and empl6yer had 
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entered into agreement for sole ad- 
iudication of matters included in 
order, where record contained no 
ovidence of occurrences since hear- 
ings of board.—Christoffel v. Wis- 
oonsin Employment Relations Board, 
10 N.W.2d 197, 243 Wis. 332, certio¬ 
rari denied 64 S.Ct. 90, 320 U.S. 776, 
88 L.Ed. 4G6. 

80. U.S.—N. L. R. B. V. Aluminum 
Goods Mfg. Co., O.C.A.7, 125 F.2d 
353. 

Preparation by iudependent reporter 

The court will not consider a Iran- 
script which was not prepared from 
the ofilcial record but from that of 
an independent court reporter em- 
ployod by the employer.—^N. L. R. 

B. V. Aluminum CJoods Mfg. Co., 0. 

C. A.7, 125 P.2d 353. 

81. U.S.—N. L. R. B. V. Choney Cal- 
ifornia Lumbor Co., 6$ S.Ct. 553, 
32'7 U.S. 385, 90 L.Ed. 739—Mar- 
shall Field Ai Co. v. N. L. R. B., 
63 S.Ct. 585, 318 U.S. 253, 87 L.Ed. 
'744, rehearing donied 63 S.Ct. 849, 
318 U.S. 802, 87 L.Ed. 1165—N. L. 
R. B. V. Vail Mfg. Oo., C.C.A.7, 158 
F.2d 664—N. L. R. B. v. Cutler, 
C.C.A.1, 158 F.2d 677—N. L. R. B. 
V. Kinnor Motors, C.C.A.9, 154 F. 
2d 1007—N. L. R. B. v. Van Be 
Kamp/s PIolland-Dutch Bakerios, 
Inc., C.C.A.9, 154 F.2d 828—N. L. 
R. B. V. Winter, C.C.A.IO, 154 F.2d 
710—N. L. R. B. V. Condenser Cor¬ 
poration of America, C.O.A.3, 128 
F.2d 67—N. L. R. B. v. Grower- 
Shipper Vegetable Ass*n of Central 
California, C.C.A.9, 122 P.2d 368— 
N. L. R. B. V. American Pota.sh & 
Chemical Corporation, C.C.A.9, 98 
F.2d 488, certiorari donied Amer¬ 
ican Potash & Chemical Corpora¬ 
tion V. N. L. R. B., 69 S.Ct. 682, 
306 U.S. 643, 83 L.Ed. 1043. 
“Congress has said in effect that 

in a proceeding for enforcement of 
the Board's order the court Is to ren- 
der judgment on consent as to ali is- 
sues that were contestable before the 
Board but were in fact not con- 
tested."— N. L. R. B. v. Cheney Cal¬ 
ifornia Lumber Co., 66 S.Ct. 663, '554, 
327 U.S. 385, 90 L.Ed. 739. 

Paliure to reserve polut lu stipula- 
tlon 

A point not reserved by employer 
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the failure or neglect to urge such objection is ex- 
cused because of extraordinary circumstances.82 In 
this connection the objection must have been suf- 
ficiently specific to apprise the board of the ques- 
tion later presented to the court^s and a general 
exception to all the recommendations of the trial 
examiner is not sufficient.84 

Under state statutes similar to the National La¬ 
bor Relations Act, objections not raised before the 
board will not be considered by the court on an ap- 

peal.86 

Railway Labor Act, Only in ciear cases should 
courts called on to enforce an award of the Na¬ 
tional Railroad Adjustment Board vitiate the award 
on grounds not urged or presented to the board.^^ 
The power of the board to render an award on a 
claim should first be presented to the board rather 


than to the court,87 and failure to object before the 
board on all available grounds renders a subsequent 
attack subject to the closest scrutiny and requires> 
in order to sustain the attack, a ciear and unmis- 
takable showing of absence of jurisdiction.88 

§ 28(132). - Moot Questiqns; Change of 

Circumstances 

While the coupt !n proceedings to enforce or re-* 
view an order of a labor relations board will not de- 
termine moot questions, enforcement will not be re- 
fused merely because of compliance with the order or 
because changing circumstances Indicate'that there is 
no longer great need for the order. 

The court will decline to review or enforce an. 
order of a labor relations board, and will dismiss a 
petition for its review or enforcement, where the 
questions involved have become moot,89 and to the 


in stipulation agreeing to entry of 
order could not be raised for the first 
time in the court.—N. L. R. B. v. 
Draper Oorp., C.C.A.1, 1159 F.2d 294. 
Objections lieid not presented 

(1) Bias or prejudice of trial ex¬ 
aminer. 

U.S.—^N. L. R. B. V. Condenser Cor¬ 
poration of America, C.C.A.3, 128 
F.2d-67—N. L. R. B. v. Baldwin 
Locomotive Works, C.C.A.3, 128 P. 
2d 39. 

D.C.—Bethlehem Steel Co. v. N. L. 
R. B., 120 F.2d 641, 74 App.D.C. 
62. 

( 2 ) Employees’ threat of, or in- 
citement to, unlawful conduct.—N. L. 

R. B. V. Bradford Dyeing Ass’n, 60 

S. Ct. 918, 310 U.S. 318, S4 L.Ed. 1226. 

(3) Failure of board to g-ive evi- 
dentiary weight to affldavits.—^Cuda- 
hy Packing Co. v. N. L. R. B., C.C.A. 
8 , 116 P.2d 36'7. 

(4) Grounds affecting majority 
status of Union.—N. L. R. B. v. Sun- 
shine Mining Co., C.C.A.9, 110 F.2d 
780', certiorari denied Sunshine Min¬ 
ing Co. v. N. L. R. B., 61 S.Ct. 447, 
312 U.S. 678, 85 L.Ed. 1118, rehearing 
denied 61 S.Ct. 619, 312 U.S. 713, 85 
L.Ed. 1144. 

( 6 ) Inclusion in back-pay orders 
of losses willfully incurred.—N. L. 
R. B. V. J. G. Boswell Co., C.C.A.9, 
136 P.2d 685—N. L. R. B. v. Bald¬ 
win Locomotive Works, C.C.A,3, 128 
P.2d 39. 

( 6 ) Inclusion in order of a para- 
graph directing employer to cease 
and desist from in ‘any manner inter- 
fering with, restraining, or coercing 
employees in exercise of their rights. 
—^N. L. R. B. V. Cheney California 
Lumber Co., 66 S.Ct. 553, 327 U.S. 
385, 90 L.Ed. 739—N. L. R. B. v. 
Parkers Prairie Co-op. Creamery 
Ass'n, C.C.A. 8 , 154 F.2d 4'56. 

(7) Possible danger resulting from 


reinstatement of employees.—^N. L. 
R. B. V. Newberry Lumber & Chem¬ 
ical Co., aC.A.6, 123 P.2d 831. 

(8) Violation of stipulation.—N. 
L. R. B. V. Cowell Portland Cernent 
Co., C.C.A.9, 148 P.2d 237, certiorari 
denied 66 S.Ct. 44, 326 U.S. 735, 90 I 
L.Ed. 438. • I 

Questions held raised before board | 
U.S.—N. L. R. B. V. Jas. H. Mat- 
thews & Co., C.C.A.3, 156 P.2d 706 
—N, L. R. B. V. Condenser Corpo- 
rati 9 n of America, C.C.A.3, 128 P. 
2d 67—Standard Lime & Stone Co. 
V. N. L. R. B., C.G.A.4, 97 P.2d 
631. 

82. U.S.—N. L. R. B. V. Cheney Cal¬ 
ifornia Lumber Co., 66 S.Ct. 553, 
327 U.S. 385, 90 L.Ed. 739—Mar- 
shall Field & Co. v. N. L. R. B., 63 
S.Ct. 685, 318 U.S. 253, 87 L.Ed. 
744, rehearing denied 63 S.Ct. 849, 
318 U.S. 802, 87 L.Ed. 1165—N. L. 
R. B. V. National Mineral Co., C.C. 
A.7, 134 F.2d 424, certiorari denied 
National Mineral Co. v. N. L. R. B., 
64 S.Ct, 58, 320 U.S. 753, 88 L.Ed. 
448 — L. R. B. V. Prettyman, 
C.C.A.6, 117 F.2d 786. 

Extraordinary circumstances held 
not shown 

U.S.—Marshall Field & Co. v. N. L- 
R. B., 63 S.Ct. 58‘5. 318 U.S. 263, 
87 L.Ed. 744, rehearing denied 63 
,S.Ct. 839, 318 U.S. 802, 87 L.Ed. 
1166—N. L. R. B. V. Illinois Tool 
Works, C.C.A.‘7, 153 F.2d 811. 

83. U.S.—May Dept. Stores Co. v. 
N. L. R. B., 66 S.Ct. 203, 326 U.S. 
376, 90 L.Ed. 14*5, rehearing denied 
66 S.Ct. 468, 326 U.S. 811, 90 L. 
Ed. 495. 

Objection held sulficiently specific 
Objection, that paragraph of 
board's order was not supported or 
justified by record was held suffi- 
cientiy specific to apprise board of 
question of propriety of order in go- 
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ing beyond specific types of unfair- 
practices actually engaged in, and 
hence permitted judicial review of 
such paragraph.—May Dept. Stores, 
Co. V. N. L. R. B., supra. 

8.4. U.S.—N. L. R. B. v. Kinner Mo¬ 
tors, C.C.A.9, 154 P,2d 1007. 

85. N.T.—Stork Restaurant v. Bo- 
land, 26 N.E.2d 247, 282 N.T. 256. 

Pa.—Pennsylvania Labor Relations 
Board v. Markle Banking & Truat- 
Co., Com.Pl., 39 Luz.Leg.Reg. 346. 
Waiver of objection to trial exam,!-. 
ner 

Where employer’s attorney in pro-, 
ceeding before the Board’s trial ex-, 
aminer objected to the trial exam¬ 
iner, but never urged his objection_ 
before the Board although opportu- 
nity to do so was afforded, and the. 
attorney of his own volition with- 
drew his request for another trial 
examiner, the attorney in effect 
waived any objection to. the trial 
examiner.—New York State Labor- 
Relations Board v. Roosevelt Chev¬ 
rolet Co,, 30 N.Y.S.2d 381, 177 Misc. 
468. 

86 . U.S.—Order of Railroad Teleg-- 
raphers v. Railway Express, Agen-. 
cy, D.C.Ga., 55 F.Supp. 319, revers- 
ed on other grounds, C.C.A., 137 
P.2d 46, reversed on other grounds, 
C.C.A., 64 S.Ct. 582, 321 U.S. 342,. 
88 L.Ed. 788. 

87. U.S.—Order of Railroad Teleg- 
raphers v. Railway Express Agen-. 
cy, supra. 

83. U.S'.—Order of Railroad Teleg- 
raphers v. Railway Express Agen-.. 
cy, supra. 

88 . U.S.—N. L. R. B; v. Jones 

Laughlin Steel Corp., 67 S.Ct. 1274, 
331 U.S. 416, 9,1 L.Ed. -Conti¬ 

nental Oil Co. V. N. L. R. B., C.C.. 
A.IO, 113 F.2d 473/ case remanded. 
on other grounds 61 S.Ct. 861, 313 
U.S. 212, 85 L.Ed, 1292—N. L. R.. 
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extent that an cmployer has complied with any por- 
tion of an order of the board he will not again be 
tequired to perform on the granting of a petition to 
enforce the order.^Q However, the issue for de- 
termination by the court is the validity of the or¬ 


der of the board when niade,^^! ancf ifl order of 
the board, lawful when made, does not become 
moot, and will not bc refused enforcement, mcrely 
because it is obcycd,^^ or because of a charige in 
.circumstances^^ indicating that the need for the 


B. V. Delaw'are-New Jersey Ferry 
Oo., C.C.A.3, 90 F.2d 620, certiorari 
denied 58 S.Ct. 141, 302 U.S, 738, 
82 L.Ed. 1571—Acme Mach. Prod¬ 
ucts Co. V. N. L. R. B., C.C.A.7, 79 
F.2d 519. 

Death of discliargfed employee ren- 
fdered question of reinstatement 
moot.—Loveman, Joseph & Loeb v. 
N. L. R. B., C.C.A.5, 14G P.2d 769. 
Putilxty of direotlngr collective bar- 
g-adaiag- 

The court will not lend itself to 
the empty and futile gesture of com- 
paanding enforcement of an order of 
ihe board directing collective bar- 
jgaining with a unit which is nonex- 
istent, with respect to questions 
f^vhich are nonexistent, ar^^^ing out 
operations which are nonexistent. 
•^Continental Oil Co. v. N. L. R. B., 

C.C.A.IO, 113 F.2d 473, case remanded 
on other grounds 61 S.Ct. 861, 313 
P.S. 212, 85 L.Ed. 1292. 
eleotioas 

Where new electiotia had been 
'held, it would be futile .to issue a 
4 ecreG enforcing order nullifying 
.earller elections and ordering new 
,ones, and that part of board’s order 
would be stricken.—N. L. R. B. v. 
•Thompspii Products, C.C.A.6, 162 F. 
‘2d 287. 

,-90. U.S.—r]>f, L. R. B. V. Aluminum 

Prodvicts Gp., C.C.A.T, 120 P.2d 607. 
;Froteoti,oa coaiplyiag* employer 
Where employer pluaded that he 
had made ,evory effort to comply 
•with boai^-'^ prder, court entered an 
,order 4ir,ectmg enforcement of 
.board's prAer without prejudice to 
.employer',s right to show, in any 
proceeding .ar^sing under courfs or- 
,der, the .extcnjt 'tp which employer 
,had already complied with hoard’s 
,order, ,^nd withput obligation on em- 
iployer again to ,cpmply in respects 
in which it had ,^l?:*eady complied 
therewith.—N. L. R. B. v. Hilis Bros. 
■Co., C.C.A.5, '161 179. 

Bl. U.S.—N. U 3R. B. V. Jones & 
Laughlin Steel ,Corp., 67 S.Ct. 1274, 
331 U.S. 416, 01 I^.Ed. 15'7'5—N. L. 
R. B. V. Fickett-Brpwn Ws- Co., C. 

C. A.6, 140 P.2d 883—N,. h. R. B. 
V. JSTewberry Lumber & Chemical 
Co., C.C.A.6, 123 F.2d 83?.. 

jf)2. U.S.—If, U. I?.. B. y,. peunsylva- 
nia Greyhound jLines, 68 S.Ct. 571, 
303 U.S. 261, 62 L.Ed. 831, irS A. 
L.R. 307—N. 1^, R. B- y. Toledo 
Eesk & Fixture Cp., C.iC.A,6, 168 
F.2d i26—Wyman-Cordon Co. (In- 
galls Shepard Division) v. N. L. 
JEl. B., C.C.A.7, 15.3 ^^..2d 48Q—JST. L. 


R. B. V. Fickett-Brown Mfg. Co., 
C.C.A.5, 140 F.2d 883—N. L. R. B. 
V. Swift & Co., C.C.A.8. 129 F.2d 
222—United Eiscuit Co. of Amer¬ 
ica V. N. L. R. B., C.C.A.7, 128 F. 
2d 771—N. L. R. B. v. Westing- 
house Air Brake Co., C.C.A.3, 120 
F.2d 1004—^N. L. R. B. v. Bacheld- 
er, C.C.A.7, 12-5 F.2d 387, certiorari 
denied Bachelder v. N. L. R. B., 02 

S. Ct. 90, 314 U.S. 647, 86 L.Ed. 619 
—N. L. R. B. V. Acme Air Appli- 
ance Co., C.C.A.2, 117 F.2d 417—N. 
L. R. B. V. Boss Mfg. Co., C.C.A. 
7 , 107 P.2d *674—N. L. R. B, v. 
Gerling Furniture Mfg. Co., C.C.A. 
7, l'03 F.2d 663—N. L. R. B. v. Pure 
Oil Co., C.C.A.5, 103 F.2d 497—N. 
L. R. B. V. Oregon Worsted Co., C. 
C.A.9, 96 F.2d 193. 

D.C.—N. L. R. B. V. National Laun- 
dry Co., 138 P.2d 689, 78 U.S.App.D. 
C. 184. 

Abandonmeni df &a. lUa^al pfad- 
tice by employer does not cause con- 
troversy to become moot.—N. L. R. 
B. V. Toledo Desk & Fixture Co., C.C. 

A. 6, 158 F.2d 426. 

Threat of fopetitioxi 
Hostile statements of employer's 
president consiituted siiiTlclcnt 
threat of tepetition of unfair labor 
practices to warrant enforcem-ont of 
cease and desist order.—N. L. R. B. 
V. Burke Mach. Tool Co., C.C.A.6, 
133 F.2d 618. 

Fartlal compUance; reservation. of 
rights 

The flling by employer of cortifl- 
cate of partial compliance with or¬ 
der of National Labor Relations 
Board, following receipt of order, 
furnished no basis for rehearing in 
proceeding to enforce the order, 
where certiflcate staled that notJ11- 
cation of compliance was not to be 
construed as a waiver of any objec- 
tions to the proceodings.—N. L. R. 

B. V. Stackpolc Carbon Co., C.C.A.3, 
105 F.2d 167, certiorari denied Stack- 
pole Carbon Co. v. N. L. R. B., 60 S. 
Ct. 142, 308 U.S. 605, 84 L.Ed. 606, 
and opinion supplemenled,. C.C.A,, 
128 F.2d 188. 

Bisestablishmeut of exnployees’ or. 
ganizatiozL 

(1) It has been held that orders 
of the board directing disestablish- 
ment of an employees’ organization 
could be enforced, and did not be¬ 
come moot, on the ground that the 
employer'had complied therewith, or 
'that the organization had been d^s- 
banded or dissolved.—Indepundent 
Employees Ass’n of Neptune Meter 
Co. V. N. L. R. B., C.C.A.2. 158 F.2d 
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'448—^Wyman-Gordon Co. (Ingalls 
Shepard Division) v. N. L. R. B., C.C. 

A. 7, 153 F.2d 480—N. L. R. B. v. Bal- 
timore Transit Go., 140 P.2d 51, cer¬ 
tiorari denied Baltimore Transit Co. 
V. N. L. R. B., 64 S.Ct. 848, 321 U.S. 
795, 88 L.Ed. 1084. 

(2) There is also authority, how¬ 
ever, holding that the court may re¬ 
fuse to enforce, as unnecessary, an 
order of the National Labor Rela- 
tions Board directing the disestab- 
lishment of an employees^ organiza¬ 
tion where it appears that such or- 
I ganization has ceased to function 
and thus has in fact become com- 
pletely disestablished.—^N. L. R. B. v. 
Hollywood-Maxwell Co., C.C.A.9, 126 
P.2d 815—B. L Du Pont De Nemours 
& Co. V. N. L. R. B., C.C.A.4, 116 P. 
2d 388, certiorari denied N. L. R. B. 
V. E. 1. Du Pont De Nemours & Co., 
61 S.Ct. 959, 313 U.S. 571, 85 L.Ed. 
I 1529 —Associatlon of Chemical Em- 
pioyees at Belle Works of E. I, Du 
Pont De l^emouys & Co. v. N. L. R* 

B. , C.C.A.4, 115 388, certiorari 

denied N. L. R. B. Vj AsSoclatlon of 
Chemical Employees at iJeile Works 
of E. I. Du Pont De NemoUfs & Co., 
61 S.Ct, 950, 313 U.S. 671, L.Ed. 
1529, 

Board^s vight to press eiiforcenieixt 
proceediugs 

(1) Although performance of trial 
examiner's recommendations by an 
employer may lead National Labor 
Relations Board in Its administrative 
discretion to dismiss petition to on- 
force its orders, performance does 
not entitle employer to insist on 
dismissal.—N. L. R. B. v. Oregon 
Worsted Co., C.C.A.9, 9-4 P.2d 671. 

(2) Fact that employer had en¬ 
tered into collective agreemont with 
Union as bargainlng agent and that 
Union sought to have proceedings 
discontinued did not require' boardl 
to abandon proceedings brou-ght 
against employer who had been 
guilty of unfair labor practices* im 
seeking to provent unionization» of‘ 
his piant.—N. L. R. B. v. Revlbn; 
Products Corporation, C.C.A.2, 144 F.. 
2'd 88. 

9aE* U.S.—N. L. R. B. v. Bachelder,- 
aC-A.7, 125 F.2d 387, certioiari 
denied Bacheidur v. N. L. R. B., C2 
S.Ct. 96, 314 U.S. 647, 86 L.Ed. 619 
—Lv R. B. V. Blanton Co., C.C.A. 
8-, 121 F.2d 664—Continental Oil 
Co. V. N. L. R. B., C.C.A.IO, 113 
F.2ii' 473’,. case remanded on oth¬ 
er ground» 61 S.Ct. 861, 313 U.S. 
212,. 85- LJB24L 1292—Bussmann Mfg. 
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order at the time enforcement is sought is less than 
when the order was first made.94 In other words, 
if the order of the board is proper on the record 
hefore it, the board is not required, as a condition 
■of obtaining enforcement, to litigate in tlie court 
issues of fact as to whether the employer has com- 
plied with the order.^^ 

In accordance with the foregoing rules, enforce¬ 
ment of an order of the board need not be denied 
because of a subsequently arising controversy as to 
the proper bargaining agent, or because of a de¬ 
cline in the membership of the union certified.^® 
Except in so far as the statutes may provide for the 
■dismissal of a charge of unfair labor practice on 
voluntary adjustment of the dispute, the court or- 
•dinarily has no aiithority, over objection of the 


board, to remand a cause 'With directioni to dismiss 
because of amicable, settlement of the controversy 
between employer and employee^*^- or because of a 
request made by employees that the proceedings be 
discontinued.^8 Qf course, subsequent steps taken 
for the purpose of evading obedience to an order 
of the board will not be accorded any considera- 
tion.99 In the final analysis, the determination of 
whether a question or controversy has become moot 
so as to preclude enforcement of an order of the 
board depends on the facts and circumstances of 
the particular case.^ 

Disconfinuance of business by employer, Ordi- 
narily enforcement of the board’s orders may be 
decreed although the employer has gone out of 
business, where there may be a successor who 


Co. V, N. L. R. B., C.C.A.8. 111 P. 
2d 783. 

—New York State Labor Rela¬ 
tione Board v. Timen, 3.5 N.Y.S. 
2d 449, 264 App.Div. 120, appeal 
granted 44 N.E.2d 618, 289 N.Y- 
>644—New York State Labor Re¬ 
latione Board v. Toffenetti Reetau- 
Tant Co., 44 N.Y.S.2d 798, 180 Misc. 
:326, affirmed 42 N,Y.S.2d 938, 266 
App.Div. 837, appeal denied 44 N. 
Y.S.2d 262, flret case, 266 App.Div. 
'950, stay granted 44 N.Y.S.2d 262, 
(second case, 266 App.Div. 950, ap¬ 
peal dismissed 62 N.E.2d 961, 291 
N.Y. 7'50—New York State Labor 
Relations Board v. Jacobson, 35 
N.Y.S.2d 1157 —New York State La¬ 
bor Relations Board v. Astoria 
Casket Co., 17 N.Y.S.2d 13. 

Pa.—Case of York Corp. Employees, 
Com.Pl., 69 York Leg.Rec. 157. 
.Avallability of slmilar work 

Enforcement of a reinstatement 
order was not refused on the ground 
that changed circumstances made it 
Tinjust to enforce the board’s order 
where it did not appear that there 
was no available work of the kind 
•formerly done by the men whose re¬ 
instatement was ordered.—N. L. R. 
B. V. Air Associates, C.C.A.2, 121 P.2d 
586. 

®4. U.S.—N. L. R. B. V. Pennsylva- 

nia Greyhound Lines, 58 S.Ct. 571, 
303 U.S. 261, 82 L.Ed. 831, 115 

A. L.R. S07—Wyman-Gordon Co. 
(Ingalls Shepard Division) v. N. L. 
R. B., C.C.A.7, 153 P.2d 480—N. 
L. R. B. V. Westinghouse Air 
Brake Co., C.C.A.3, 120 P.2d 1004— 
N. L. R. B. V. Louisville Reflning 
Co., C.C.A.6, 102 F.2d 678, certio¬ 
rari denied Louisville Reflning Co. 
V. N. L. R. B., 60 S.Ct. 81, 308 
U.S. 568, 84 L.Ed. 477—N. L. R, 

B. V. Oregon Worsted Co., C.C.A.9, 
96 P.2d 193. 

D.C.—N. L. R. B. V. National Laun- 
dry Co., 13>8 P.2d 589, 78 U.S.App. 
D.C. l&L 


95. U.S.—N. L. R. B. v. Draper 
Corp.. C.C.A.1, 159 F.2d 294—N. L. 

R. B. V. Lettie Lee, Inc., C.C.A.9, 
140 P.2d 243—N. L. R. B. v. L. H. 
Hamel Leather Co., C.C.A.1, 136 P. 
2d 71—N. L. R. B. v. Clinton E. 
Hobbs Co., C.C.A.1, 132 F.2d 249. 

96. U.S.—N. L. R. B. V. Pennsyl- 
vania Greyhound Lines, 68 S.Ct. 
'571, 303 U.S. 261, 82 L.Ed. 831, 116 
A.L.R. 807—N. L. R. B. v. Gatke 
Corp., C.C.A.7, 162 F.2d 252—N. 
L. R. B. V. H. G. Hili Sotes, C.C. 
A.5, 140 F.2d 924—N. L. R. B. v. 
American Creosoting Co., C.C.A.6, 
139 r.2d 193, certiorari denied 64 

S. Ct. 937, 321 U.S. 797, 88 L.Ed. 

1086—N. L. R. B. V. Clinton E. 
Hobbs Co., C.C.A.1, 132 P.2d 249— 
N. L. R. B. V. Condenser Corpora¬ 
tion of America, C.C.A.3, 128 F.2d 
67—N. L. R. B. V. Blanton Co., C. 
C.A.8, 121 F.2d 664—Continental 

Oil Co. V. N. L, R. B., C.C.A.IO, 113 
P.2d 473, case remanded on other 
grounds 61 S.Ct 861, 313 U.S. 212, 
85 L.Ed. 1292—N. L. R. B. v. High- 
land Park Mfg. Co., C.C.A.4, 110 
F.2d 6S2. 

N.Y.—New York State Labor Rela¬ 
tions Board v. Paragon Oil Co., 
45 N.Y.S.2d 152. 

Mere posslbility of change 

An order of the board will not be 
modified to provide for a present de¬ 
termination of the bargaining rep- 
resentative merely because there has 
been a lapse of time and changes 
may have taken place, there being no 
showing that any change in bargain¬ 
ing representative has in fact taken 
place; the nebulous supposition is 
insufflcient.—^Williams Motor Co. v. 
N. L. R. B., C.C.A.8, 128 P.2d 960. 

97. U.S.—N. L. R. B. v. Prettyman, 

C.C.A.6, 117 F.2d 786. 

98. U.S.—N. L. R. B. v. Louisville 
I Reflning Co., C.C.A.6, 102 P.2d 678, 
1 certiorari denied Louisville Refln- 
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ing Co. V. N. L. R. B., 60 S.Ct. 81, 

308 U.S. 568, 84 L.Ed. 477. 

99. U.S.—Continental Oil Co. v. N. 

L. R. B., C.C.A.10, 113 P.2d 473, 

case remanded on other grounds 61 

S.Ct. 861, 313 U.S. 212, 85 L.Ed. 

1292. 

1. Controverslos held not moot 

(1) Generally.—N. L. R. B. v. 
Clark Bros. Co., C.C.A.2, 168 P.2d 373 
—N. L. R. B. V. Blackstone Mfg. Co., 
C.aA.2, 123 P.2d 633. 

(2) Demilitarization of private 
piant guards who had been civilian 
auxiliaries to the military police was 
held not to render moot an enforce¬ 
ment proceeding or to affect the 
prime issue of wh-ether such guards 
were subject to provisions of the 
National Labor Relations Act.—N. 
L. R. B. V. Jones & Laughlin Steel 
Corp., 67 S.Ct. 1274, 331 U.S. 416, 
91 L.Ed. 1575—N. L. R. B. v. E. C. 
Atkins & Co., 67 S.Ct. 1265, 331 U. 
S. 398, 91 L.Ed. 1563. 

(3) Proceeding to enforce order 
did not become moot because union 
opposed by employer won election 
and entered into contract with em¬ 
ployer.—N. L. R. B. V. Southern 
Wood Preserving Co., C.C.A.5, 135 
F.2d 606. 

(4) Where union stili claimed to 
represent employees notwithstandmg 
employer’s change in business, and 
no employee or labor organizatlon 
disputed such fact, motion to dis¬ 
miss on ground that question was 
moot was denied.—N. L. R. B. v. 
National Mineral Co., C.C.A.7, 134 
F.2d 424, certiorari denied National 
Mineral Co. v. N. L. R. B., 64 S.Ct. 
68, 320 U.S. 753, 88 L.Ed. 448. 

(5) A motion to dismiss a petition 
to enforce an order of the National 
Labor Relations Board on the ground 
that the controversy had become 
moot because it had been settled was 
denied, where the employer had not 
performed all that had been required 
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would be a privy bound by the order.2 An order 
of the board may be enforced against a corporate 
employer notwithstanding its voluntary dissolution, 
particularly where, by virtue of state statutes, the 
corporate entity may be deemed preserved for the 
purposes of the proceeding.s The death of a part- 
ner does not make unenforceable an order of the 
board directed against a partnership.^ However, 
enforccment will not be decreed where the business 
of the employer has permanently ceased, and there 
is no probability that it will again be operated, so 
that any decree of the court would be inoperative.^ 

§ 28(133). Hearing and Determination 

a. In general 

b. Under National Labor Relations Act 

c. Under Railway Labor Act 

a. In General 

The court may not Interfere with a valid determina¬ 


tion of a labor relations board, as, for exampie, in 
selecting an appropriate bargalning unit or representa- 
tive, merely because in the judgment of the court a 
different determination might resuit in better effectua- 
tion of the policies of the labor statutes. 

Under provisions of a state labor relations act 
similar to those of the National Labor Relations 
Act, it has been held that the court cannot sub¬ 
stitute its judgment for that of the board as to 
whcther or not any proposed action would effectu- 
ate the policies of the act.® A determination of a 
state labor relations board as to an appropriate bar- 
gaining unit or collective bargaining rcpresentative 
cannot be disturbed where reasonable minds might 
diftcr on the question, and the action of the board^ 
in exercising its discretion in the matter, does not 
clearly appear to have been arbitrary or capricious.7“ 
On the other hand, the court will not cnforce an 
order of the board which is impropcr or void,8 and,, 
under appropriate circumstanccs, the court may set 


by the board, and controversies had | 
apparently arisen as to the meaning 
of the settlement.—N. L. R. B. v. 
Remington Rand, O.C.A.2, 94 F.2d 

862, certiorari denied Remington 
Rand V. N. L. R. B., 58 S.Ct. 104 6, 
304 U.S. 576, 82 L.Ed. 1640, rehcaring 
denied Remington Rand v. U. S., 68 

S.Ct. 1064, 304 U.S. 690, 82 L.Ed. 
1649, certiorari denied Central Exce- 
utive Council of Remington Rand 
Bmploye’s Ass’ns v. N. L. R. B., 68 

5. Ct. 1061, 304 U.S. '585, 82 L.Ed. 
1646. 

2. U.S.—N". L. R. B. V, Reynolds 
Corp., C.C.A.5, 156 P.2d 679. 

Beorgaaization. or transfer of .Busi¬ 
ness 

An employer cannot be permitted 
by reorganization or transfer to nul- 
lify an order of the board and make 
it necessary to start new proceed- 
ings against the new owner of the 
business.—N. U. R. B.' v. Baldwin 
Locomotive Works, C.C.A.3, 128 F.2d 
39. 

3. U.S,—N. L. R. B. V. Weirton 
Steel Co., C.C.A.3, 135 P.2d 494— 
De Bardcleben v. N. L. R. B., C.C. 
A.5, 135 F.2d 13. 

4. U.S.—N. L. R. B. V. Wm. Tehol 
Bottling Co., O.C.A.8, 129 F.2d 250. 

6. U.S.—N. L. R. B. V. Reynolds 

Corp., C.C.A.5, 155 F.2d 679. . 

Questlon of fact as to good falth 
Question whether there is good 
faith discontinuance of business by 
the employer and true change of 
ownersliip is Question of fact to be 
tried either before board or before 
court on application to Show cause 
why enforcement decree was not 
complied with.—Southport Petroleum 
Co. V. N. L. R. B., 62 S.Ct. 452, 315 
U.S. 100, 86 L.Ed. 718, rehearing de¬ 
nied 62 S.Ct. 637, 31'5 U.S. 827. 86 


L.Ed. 1223—N. L. R. B. v. Bachelder, 
C.C.A.7. 125 F.2d 387, certiorari de¬ 
nied Bachelder v. N. L. R. B., 62 S. 
Ct. 90, 314 U.S. 647, 86 L.Ed. 519. 

6. Wis.—United Slioo Workers of 
America, Local 132, v. Wisconsin 
Labor Relations Board, 2'79 N.W. 
37, 227 Wis, 569, 

Board^s refusal to act 

A determination of the state labor 
relations board, that it would not act 
in a conlroversy between a union 
and an employer charged with unfair 
labor practices, because no order 
which board could entor would effec- 
tuate policies of labor relations act, 
was not revlewable by court as an 
order dismissing a petition, slnce 
})oard acted in the exercise of its 
discretion.—United Shoe Workers of 
America, Local 132, v. Wisconsin La¬ 
bor Relations Board, supra. 
Reinstatemeat with back pay 
Pa.—In re McGarvey, Com.Pl., 26 
Erie Co. 119. 

7. N.Y.—Metropolitan Life Ins. Co. 
V. New York State Labor Rela¬ 
tions Board, 20 N.E.2d 390, 280 
N.Y. 194—In re New York State 
Labor Relations Board, 37 N.Y.S.2d 
304, amrmed 45 N.Y.S.2d 942, 267 
App.Div. 763, aiTlrmed 56 N.B.2d 
262, 293 N.Y. 671—.‘Johnson v. Bee 
Line, 28 N.Y.S.2d 18. 

Pa.—In re Eniployees of Colfax Sta¬ 
ti on of Duquesne Light Co., 29 A. 
2d IS, 345 Pa. 458—In re Media 
Drug Stores, 56 Pa.Dist. & Co. 113 
—Supervisory Employees' Union v. 
Pittsburgh Rys. Co., Com.Pl., 93 
Pittsb.Leg.J. 47. 
l^ultiple employer uuit 

In procoedings under stato labor 
relations act to compel school custo- 
dians to bargain collectively with 
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their hclpers, where labor relations 
board, after custodians' stipulation, 
found a multiple employer unit, in 
the absence of proof indicating that 
the action of the board was caprl- 
cious, fliiding of board was afllrmed. 
—In re N(‘w York Stato Labor Re¬ 
lations Board, 37 N.y.S.2d 304, af- 
flrmed 4'5 N.Y.S.2a 942, 267 App.Div. 
783, amrmed 56 N.E.2d 262, 293 N. 
Y. 671. 

Maintenance of several plants by 
employer 

Where it was shown that compa- 
ny maintained threo plants, that al- 
though the largest piant was an in- 
tegral part of the company’s oper- 
ations it was geographically sepa- 
rated from the other two planis, and 
that a decided majority of the em¬ 
ployees at the largest piant desired 
certain union to roprosent them, the 
board did not abuse its discretion 
in dotermining that such union was 
the representativo pf the employees 
of the largest piant, rather than un¬ 
ion which was allcgedly the choice 
of the employees of tho three planis 
taken as a unit.—In re Employees of 
Colfax Station of Duquesne Light 
Co., 29 A.2d 18, 346 Pa. 458. 

Board^s lack of Jurisdictiou to cer- 
tlfy bargalning unit 
Pa.—In re Oestreicher Co., Com.Pl.» 
39 Luz.Leg.Reg. 25. 

8. N.Y.—New York State Labor Re¬ 
lations Board V. Greif Realty 
Corp., 70 N.Y.S.2d 288, 188 Misc. 
549, revorsed on othor grounds 71 
N.y.S.2d 01, 272 App.Div. 928. 

Pa.—Pennsylvania Labor Relations 
Board v. Schlossman, Com.Pl., 91 
Pittsb.Leg.J. 489. 

Utah.—Southeast Furniture Co. v. 

Industrial Commission, 111 P.2d 
, 1153, 100 Utah 154. 
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aside part of the board^s order.® 

It has been held that, where the findings of the 
board support its order, the court’s judgment should 
merely afifirm the board’s order and should not in¬ 
corporate independent conclusions or findings of the 
court.^0 It has also been held however, that a 
court order enforcing an order of a labor relations 
board should on its face contain sufficient to ap- 
prise a party of what is ordered without the neces- 
sity of referring to the board’s order,and judi- 
cial disapproval has been registered of a form of 
court order which merely commands a party to 
perform or refrain from performing the acts de- 
scribed in the labor board’s order .12 

An arbitrators^ azmrd will not be confirmed in 
so far as the provisions thereof are ambiguous^s or 
in so far as the arbitrator has exceeded his powers 
in issuing a directive, instead of merely making a 
finding;^^ and under some circumstances it has 
been held proper to modify or correct the award to 
make it accord with the intent of the arbitrators.^5 

A decision of an impartial chairman of an indus- 
;try made pursuant to the authority given him by 
agreement between employers and employees in the 
industry ordinarily may not be disturbed by the 


courts.i® In proceedings to vacate or set aside an 
award of an impartial chairman the court must con¬ 
strue the agreement which the parties made, and 
may not attempt to reconstruet a new agreement 
for them.i7 a decision made by a chairman in his 
legislative capacity, rather than in his capacity as 
an arbitrator of a dispute, cannot be vacated for his 
failure to hold or give notice of hearings where 
power is vested in him by the agreement of the 
parties to proceed without any such requirements.^S 

b. Under National Labor Relations Act 

Although it is for the court in the fmal instance 
to see that the National Labor Relations Act is fairiy 
applied, It is primarliy for the National Labor Rela¬ 
tions Board to determine how the policies of the act 
should be effectuated and the effect of unfair labor 
practices expunged. The court may not interfere with 
a reasonabie exercise of discretion by the board in de- 
termining an appropriate bargaining unit or representa- 
tive. 

In the hearing and determination of proceedings 
for the enforcement or review of orders of the 
National Labor Relations Board, it is the duty of 
the court to comply with the National Labor Rela¬ 
tions Act^9 and to see that the rights guaranteed 
by the act are amply secured to the employees ,20 


'9. Pa.—John Hancock Mut. Life 
Ins. Co. of Boston v. Pennsylvanla 
Labor Relations Board, 46 Pa.Dist. 
& Co. 169. 

10. Wis.—Nash-Kelvinator Corp. v. 
Wisconsin Employment Relations 
Board, 19 N.W.Sd 255, 247 Wis. 202. 
:ll. N.Y,—In re Boland, 19 N.T.S. 
2d 166, 259 App.Div. 847. 

■12. N.Y.—In re Boland, supra. 

'13. N.Y.—Publishers’ Ass’n of New 
York City v. New York Typo- 
graphical Union No. 6, 5 N.Y,S.2d 
847, 168 Misc. 267. 

“14. N.Y.—Goldberg v. Rialto Retail- 
ers. 43 N.Y.S.2d 432. 

Treatmeat of award as referee’s re- 
port 

While award in the form of a di- 
rective could not be enforced as 
such, the court by regarding the case 
.■as on a referee's report in an acti6n 
awarded judgment directing replace- 
- ment of employees in accordance 
with arbitrator’s finding.—Goldberg 
' V. Rialto Retailers, supra. 

15. N.Y.—Publishers’ Ass’n of New 
York City v. New York Typo- 
graphical Union No. 6, 5 N.Y.S. 
2d 847, 168 Misc. 267. 

16. U.S.—rBowles v. Biberman Bros., 
C.C.A.Pa., ■1'52 P.2d 700. 

. N.Y.—Association of Master Paint- 
ers &,,Decorators of City of New 
York V. . Ppsner, 30 N.Y.S.2d 134, 


afflrmed Application of Association 
of Master Painters and Decorators 
of City of New York, 30 N.Y.S.2d 
850, 262 App.Div. 1019. 

Appolutment of shop stewards 
Impartial chairman was held em- 
powered to make decision authoriz- 
ing union to appoint shop stewards 
and not limiting appointees to jour- 
neymen employed by parties to trade 
agreement.—Association of Master 
Painters & Decorators of City of 
New York v. Posner, 30 N.Y.S.2d 
134, afflrmed Application of Associa¬ 
tion of Master Painters & Decora¬ 
tors of City of New York, 30 N.Y.S. 
2d 850, 262 App.Div. 1019. 

17. N.Y.—Association of Master 
Painters & Decorators of City of 
New York v. Posner, 30 N.Y.S.2d 
134, afSrmed Application of Associ¬ 
ation of Master Painters & Decora¬ 
tors of City of New York, 30 N. 
Y.S.2d 8'50, 262 App.Div. 1019. 

18. N.Y.—Association of Master 
Painters & Decorators of City of 
New York v. Posner, 30 N.Y.S.2d 
134, afhrmed Application of Asso¬ 
ciation of Master Painters & Dec- 

.. orators of City of New York, 30 
N.Y.S.2d 850, 262 App.Div. 1019. 

19. U.S.—^N. L. R. B. V. Bradford 
Dyeing Ass'n, 60 S.Ct. 918, 310 
U.S. 318, 84 L.Bd. 1226—Sperry 
Gyroscope Co. v. N. L. R. B., C. 
C.A.2, 129 P.2d 922—Jacobsen v. 
N. L. R. B., C.C.A.3, 120 F.2d 96. I 
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“A court on review of the Board’s 
order lacks the power to apply a 
construction of the Act on the basis 
of what it believes mlght be just 
between employer and employees Iput 
must carry out the intent of the 
Congress regardless of where the 
burden may fall.”—N. L. R. B. v. 
Hudson Motor Car Co., C.C.A.6, 128 
F.2d 528, 533. 

Weaknesses of employees 

The court cannot vary the spe- 
cific terminology of the act to meet 
alleged weaknesses on the part of 
employees as against the employer. 
—B. I. Du Pont De Nemours & 
Co. V. N. L, R. B., C.C.A.4, 116 F. 
2d 388, certiorari denied N. L. R. B. 
V. E. I. Dupont de Nemours & Co., 
61 S.Ct. 959, 313 U.S. 571, 85 L.Ed. 
1529—Association of Chemical Em¬ 
ployees at Bell-e Works of E. I. Du 
Pont de Nemours & Co. v. N. L. R. 
B., C.C.A.4, 116 F.2d 388, certiorari 
denied N. L. R. B. v. Association of 
Chemical Employees at Belle Works 
of B. I. Du Pont de Nemours «& Co., 
61 S.Ct. 959, 313 U.S. 571, 85 L.Ed. 
1529. 

Bismissal for want of jurisdiction 
A petition to review and set aside 
an order of the board will be dis- 
missed where the court is without 
jurisdiction.—^Wilson Line v. N. L. 
R. B., C.C.A.3, 113 F.2d 929. 

20. U.S.—N. L. R. B. v. Riverside 

Mfg. Co.. C.C.A.>6. 119 P.2d 302— 
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although in its effort to prevent unfair labor prac- 
tices the court must be mindful of the welfare of 
the honest employer .21 The court must act within 
the bounds of the statute, without intruding on the 
administrative province,22 and without interfering 
with the exercise by the board of discretion vested 
in it,in the absence of an abuse thereof.24 A 
determination by the board based in whole or in 


part on relevant economic and statutory consider- 
ations is entitled to great respect by the reviewing 
court. 2 5 

It is not for the court, but rather for the National 
Labor Relations Board, to determine primarily how 
the policy of the National Labor Relations Act can 
best be effectuated,^^ how the effect of prior un- 


Martel Mills Corporation v. N. L. 
R. B., C.C.A.4, 114 F.2d '624. 
ATasonce of employees from proceed- 
iugrs 

Where employees who had formed 
Union were not parties before board, 
court from which the board sought 
a decree anforcmg- order disestab- 
lishing the union was required to ex¬ 
amine with care the treatment of 
the absent persons.—N. L. R. B. v. 
Sterling Electric Motors, C.C.A.9, 109 
P.2d 194, reheard 112 F.2d 63, set 
aside on other grounds 114 P.2d 738, 
motion denied Ex parte N. L. R. B., 
61 S.Ct 67, 311 U.S. 617, S5 L.Ed. 
391, certiorari dismissed N. L. R. B. 
V. Sterling Electric Motors, 61 S.Ct. 
69, 311 U.S. 722, 85 L.Ed. 471. 

21. U.S.—Martel Mills Corporation 
V. N. L. R. B., C.C.A.4, 114 F.2d 
624. 

Pree speeoh 

The problem of balancing the rigrht 
of free speoch by an employer 
against the employee's similar right 
in matters of aoif-organlzatlon is es- 
sentially a judicial equation for the 
court to resolve, and the necessity 
of reconciling competing interests 
within the framework of an organ- 
ized society requires the court to 
draw the line in the Public intcrest. 
—N. L. R. B. V. Continental Oil Co., 
C.C.A.IO, 159 F.2d 326. 

Besponsibility for independent acts 
of employeos 

The court is bound to countenance 
and make no order which will, under 
the guise of disciplining the em¬ 
ployer, charge him with responsibil- 
ity for independent acts of the em¬ 
ployees.—N. L. R. B. V. Riverside 
Mfg, Co., C.C.A.5, 119, F.2d 302. 

iai2. U.S.—Ford Motor Co. v. N. L. 
R. B., 69 S.Ct. 301, 305 U.S. 364, 
83 L.Ed. 221—N. L. R. B. v. Pret- 
tyman, C.C.A.6, 117 F.2d 786—N. 
L. R. B. V. Boss Mfg. Co., C.C.A.7, 
107 F.2d 574—N. L. R. B. v. Na¬ 
tional Motor Bearing Co., C.C.A.9, 
105 F.2d 652. 

Public luterest 

Responsibillty of reprcseniing 
Public interest and giving due weight 
to ali relevant factors lies primarily 
with National Labor Relations 
Board, and, in absence of compelling 
evidence that board has failed to 
measure up to its responsibllity, 
courts should be reluctant to over- 
turn board’s donsidered judgment 


and substitute their own ideas of 
the Public interest. —L. R. B. v. 
B. C. Atkins & Co.. 67 S.Ct. 1266, 331 
L.Ed. 398, 91 L.Ed. 1563. 

Exclusiou of evidence 

On review of its order, the board 
cannot be compelled to admit evi¬ 
dence which it excluded unless such 
exclusion was clearly insupportable. 
—N. L. R. B. V. Donnelly Garment 
Co., 67 S.Ct. 756, 330 U.S. 219, 91 L. 
Bd. 854. 

Status as employee 

Board has duty of determining in 
first instance who is an employee for 
purposes of the act, and its deler- 
mination must be accepted if it has 
a reasonable basis in evidence and 
is not inconsistent with ■ the law.— 
N. L. R. B. V. E. C. Atkins & Co., 
67 S.Ct. 1265, 331 U.B. 398, 91 L.Ed. 
1563. 

23. U.S.—N. L. R. B. v. Winona 
Textile Mills, C.C.A.8, 160 P.2d 
201—Blastic Stop Nut Corpora¬ 
tion V. N. L. R. B., C.C.A.8, 142 P. 
2d 371, certiorari denied 65 S.Ct. 
65, 323 U.S. 722, 89 L.Ed. 680— 
N. ■ L. R, B. V. Sun Shipbuilding 
Dry Dock Co., C.C.A.3, 135 P.2d 15 
—Norristown Box Co. v. N. L. R. 
B., C.C.A.3, 124 P.2d 429, certiorari 
denied 62 S.Ct. 1033, 316 U.S. 6G7, 
86 L.Ed. 1743—Oughton v. N. L. 

R. B., C.C.A.3, 118 F.2d 486, cer¬ 
tiorari denied 62 S.Ct. 485, 315 U. 

S. 797, 86 L.Ed. 1198, and Gibbs 
V. N. L. R. B., 62 S.Ct. 485, 315 

U. S. 797, 86 L.Ed. 1198. 

24. U.S.—Southern S. S. Co. v. N. 
L. R. B., 62 S.Ct. 886, 316 U.S. 31, 
86 L.Ed. 124C—N. L. R. B. v. West 
Kenlucky Coal Co., C.C.A.6, 116 F. 
2d 816—Valley Mould & Iron Cor¬ 
poration V. N. L. R. B., C.C.A.7, 116 
P,2d 760, certiorari denied 61 S.Ct. 
1114, 313 U.S. 590, 85 L.Ed. 1545— 
Fort Wayne Corrugated Paper Co. 

V. N. L. R. B., C.C.A.7, 111 F.2d 
869. 

Arbitrary actlon 

The judicial review aCCorded Is not 
for the purpose of overruling the 
board’s exercise of its discretion but 
to guarantee against arbitrary ac- 
tion by the board.—May Dept Stores 
Co. V. N. L. R. B., 66 S.Ct. 203, 326 
U.S. 376, 90 L.Ed. 145, rehoaring de¬ 
nied 66 S.Ct. 468, 326 U.S. 811, 90 
L.Ed. 496. 

25. U.S.—N. L. R. B. v. E. C. At- 
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kins & Co., 67 S.Ct. 1265, 331 U.S. 
398, 91 L.Ed. 1563. 

2G. U.S.—Virginia Electric & Power 
Co. V. N. L. R. B., 63 S.Ct. 1214, 
319 U.S. 533, 87 L.Ed. 1568, rehear- 
ing denied 64 S.Ct. 27, 320 U.S. 
809, 88 L.Ed. 489—N. L. R. B. v. 
Palm Beach Broadeasting Corp., 
C.C.A.5, 165 P.2d 806—N. L. R. B. 
V. Landis Tool Co., C.C.A.3, 145 P. 
2d 162—N. L. R. B. v. Northwest¬ 
ern Mut. Pire Ass’n, C.C.A.9, 142 
F.2d 866, certiorari denied 66 S.Ct. 
69, 323 U.S. 726, 89 L.Ed. 583— 
N. L. R. B. V. Sunshine Mining 
Co., C.C.A.9, 125 P.2d 767—N. L. R. 
B. V. Superior Tanning Co., C.C.A. 
7, 117 P.2d 881, certiorari denied 
Superior Tanning Co. v. N. L. R. 

B. , 61 S.Ct. 834, 313 U.S. 659, 85 
L.Ed. 1520—N. L. R. B. v. Waum- 
bec Mills, C.C.A.l, 114 P.2d 226— 
N. L. R. B. V. Carlisle Lumber Co., 

C. C.A.9, 09 F.2d 633, certiorari de¬ 
nied Carlisle Lumber Co. v. N. L. 
R. B., 69 S.Ct. 686, 306 U.S. 646, 
83 L.Ed. 1045. 

Speclallzed kuowledge of board 
The board is for practical purposes 
supreme on those issues as to which 
it must be assurned to havo a com- 
petence, born of its specialized ac- 
quaintance with labor relations, such 
as the.extent and porsistence of an 
employcr's influonco on a succceding 
company union.—N. L. R. B. v. Da- 
dourian Export Corporation, C.C.A.2, 
138 P.2d 891. 

Dlssipatlou of effects of eoixployer^s 
dominauco 

Where employees* associalion was 
employer-dominated and supported, 
the weight to be given to passage 
of time or subsequont efforts to dis¬ 
sipate the effect of the early domi- 
nance was for the board.—N. L. R. 
1 \. V. Southern Bell -Tolephone & 
Tolcgraph Co., Ga., 63 S.Ct. 905, 319' 

U. S. 50, 87 L.Ed. 1250—N. L. R. B. 

V. Southern Ass’n of Bell Telephone 
Employees, Ga., 03 S.Ct. 905, 319 U. 
S. 60, 87 L.Ed. 1250. 

Employer’» failure to bargalu 
The board is authorized to delor- 
mine if and when the remedial pro- 
visions of the Act should be invoked 
on a failure of the employer to bar- 
gain, and if this exercise of power 
is not abused the court is without 
authority to interfore.—N. L. R. B. 
V. Chicago Apparatus Co., C.C.A.7,. 
116 P.2d 763. 
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fair labor practices may be expunged,27 and, within issue.28 

the limits of the board’s power, what order shall A determination o£ tbe board rendered in accord- 


27. XJ.S.—^Franks Bros. v. N. L. R. B. 
64 S.Ct. 817, 321 U.S. 702, 88 L.Ecl. 
1020—Virginia Electric & Power 
Co. V. N. L. R. B., 63 S.Ct. 1214, 
319 U.S. 633, 87 L Ed. 1568, re- 
hearing denied 64 S.Ct. 27, 320 U.S. 
809, 88 L.Ed. 489—N. L. R. B. w. 
Link-Belt Co., 61 S.Ct. 358, 311 U. 
S. 584, 85 L.Ed. 368—N. L. R. B. 
V. Independent Union of Crafts- 
men, 61 S.Ct. 358, 311 U.S. 629, 85 
L.Ed. 368—International Ass'n of 
Machinists, Tool and Die Makers 
Lodge No. 35, v, N. L. R. B„ 61 
S.Ct. 83, 311 U.S. 72, 85 L.Ed. 50, 
rehearing denied 61 S.Ct. 314, 311 
U.S. 729, 85 L.Ed. 474—N. L. R. 

B. V. Consolidated Mach. Tool 
Corp., C.C.A.2, 163 F.2d 376—Wells, 
Inc. V. N. L. R. B., C.C.A.9, 162 
P.2d 457—N. L. R. B. v. Gonzalez 
Padin Co., C.C.A.l, 161 F.2d 353— 
Wallace Corp. v, N. L. R. B., C.C. 
A.4, 159 F.2d 952—Wilson & Co. v. 
N. L. R, B., C.C.A.10, 156 F.2d 677, 
certiorari denied 67 S.Ct. 357, 320 

U. S. 789, 91 L.Ed.-N. L. R. B. 

V. Gluek Brewing Co., C.C.A.8, 144 
F.2d 847—Elastic Stop Nut Cor¬ 
poration V. N, L. R. B., C.C.A.8, 
142 F.2d 371, certiorari denied 65 
S.Ct. 65, 323 U.S. 722, 89 L.Ed. 680 
—Utah Copper Co. v. N. L. R. B., 

C. C.A.10, 139 F.2d 788, certiorari 
denied 64 S.Ct. 946, 322 U.S. 731, 
88 L.Ed. 1566—Virginia Electric 
& Power Co. v. N. L. R. B., C.C.A. 
4, 132 F.2d 390, affirmed 63 S.Ct. 
1214, 319 U.S. 533, 87 L.Ed. 1568, 
rehearing denied 64 S.Ct. 27, 320 
U.S. 809, 88 L.Ed. 489—Williams 
Motor Co. V. N. L. R. B., C.C.A.8, 
128 P.2d 960—N. L. R. B. v. South- 
western Greyhound Lines, C.C.A.8, 
126 P.2d 883—N. L. R. B. v. Calu- 
met Steel Division of Borg-Warner 
Corporation, C.C.A.7, 121 F.2d 366 
—N. L. R. B. V. Pacific Gas & Elec¬ 
tric Co., C.C.A.9, 118 P.2d 780— 
Bethlehem Shipbuilding Corpora¬ 
tion Limited v. N. L. R. B., C.C.A.l, 
114 F.2d 930, certiorari dismissed 
Bethlehem Shipbuilding Corpora¬ 
tion V. N. L. R. B., 61 S.Ct. 448, 
312 U.S. 710, 85 L.Ed. 1141—N. L. 
R. B. V. Waumbec Mills, C.C.A.l, 
114 P.2d 226—Western Union Tele- 
graph'Co. v. N. L. R. B., C.C.A.2, 
113 F.2d 992. 

Seinst at ement for wronglul dis- 
charge 

(1) Court would not disturb or¬ 
der of board directing reinstatement 
of discharged employee, where there 
was substantial evidence that his 
layoff,' allegedly for union activities 
and affiliations, was improper.—Na¬ 
tional Labor Relations Act, 29 U.S. 
C.A. § 161 et seq.—Cudahy Packing 
Co. V. N. L. R. B., C.C.A.8, 102 F.2d 


745, certiorari denied 60 S.Ct. 78, 308 
U.S. 565, 84 L.Ed. 475. 

(2), Statement of board that rea- 
son for requiring ofiter of reinstate¬ 
ment to employee discharged for 
unionizing activities and obtaining 
equivalent employment elsewhere is 
that without assurance that offer of 
reinstatement will always be forth- 
Goming employees may hesitate 
fearlessly to exercise their rights 
under the statute is binding on re- 
viewing court.—^N, L. R. B. v. Regal 
Knitwear Co., C.C.A.2, 140 P.2d 746. 
affirmed 65 S.Ct. 478, 324 U.S. 9, 89 
L.Ed. 661. 

Dlsestablisliment of employees’ or- 
gasization, 

Whether an order requiring the 
disestablishment of an employees’ 
organization on the ground of domi- 
nation, control, or interference by 
the employer is an appropriate rem- 
edy is a matter for the board ra- 
ther than for the courts.—N. L. R. 

B. V. Falk Corporation, 60 S.Ct. 307, 
308 U.S. 463, 84 L.Ed. 396—N. L. 
R. B. V. Condenser Corporation of 
America, O.C.A.3, 128 F.2d 67—N. L. 
R. B. V. Moench Tanning Co., C.C.A. 
2, 121 P.2d 951—Roebling Employees 
Ass’n V. N. L. R. B., C.C.A.3, 120 F. 
2d 289—Bethlehem Shipbuilding Cor¬ 
poration Limited v. N. L. R. B., C. 

•C.A.l, 114 P.2d 930, certiorari dis¬ 
missed Bethlehem Shipbuilding Cor¬ 
poration V- N. L. R. B., 61 S.Ct. 448, 
312 U.S. 710, 85 L.Ed. 1141. 

PlacixLg employees on preferentlal 
list 

Whether requirement that work- 
men who had participated in an un- 
successful strike be continued on 
employer’s preferential list would 
effectuate the policies of the statute 
was a matter peculiarily within the 
province of the board.—N. L. R. B. v. 

C. Nelson Mfg. Co., C.C.A.8, 120 F.2d 
444. 

Belmburse-mexLt of employees 

(1) The board has a broad discre- 
tion to require the reimbursement of 
workers for loss of wages discrimin- 
atorily imposed, and the court will 
not interfere with the exercise of 
such discretion except for the most 
cogent reasons.—N. L. R. B. v. Wi- 
nona Textile Mills, C.C.A.8, 160 F.2d 
201 . 

(2) Determination of the board 
that reimbursement in full of em¬ 
ployees for dues checked off to com- 
pany union is necessary to effectu¬ 
ate the policies of the act must stand 
unless it is shown to be a patent 
attempt to achieve ends other than 
those which can fairly be said to 
effectuate the policies of such act.— 
Virginia Electric & Power Co. v. N. 
L. R. B., 63 S.Ct. 1214, 319 U.S. 533. 
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87 L.Ed. 1568, rehearing denied 64 
S.Ct. 27, 320 U.S. 809, 88 L.Ed. 489. 
28. U.S.—Williams Motor Co. v. N. 

L. R. B., C.C.A.8, 128 F.2d 960— 

N. L. R. B. V. West Kentucky Coal 

Co.. C.C.A.6. 116 F.2d 816—N. L. R. 

B. V. Bradley Lumber Co. of Ar- 

kansas, C.C.A.8, 128 P.2d 768. 

Board’s olioice of remedies may not 
be lightly disturbed by the court and 
should be accepted unless not sup- 
ported by the evidence.—Southern S. 
S. Co. V. N. L. R. B., 62 S.Ct. 886, 316 

U. S. 31, 86 L.Ed. 1246—Sperry Gyro- 
scope Co. V. N. L. R. B., C.C.A.2, 129 
F.2d 922—Williams Motor Co. v. N. 
L. R. B., C.C.A.8, 128 F.2d 960. 

Scope of cease and desist orders 

It is the board’s province to deter- 
mine the needed scope of cease and 
desist orders under the National 
Labor Relations Act and the func- 
tion of the courts merely to test as 
a matter of law whether the scope 
of a particular order has a reason- 
able basis in the situation p‘resented. 
—N. L. R. B. V. May Dept. Stores 
Co., C.C.A.8, 154 F.2d 533, certiorari 
denied 67 S.Ct. 72. 329 U.S. 725, 91 

L.Ed. -. 

Back pay 

The nature and extent of remedy 
for back pay of reinstated employees 
are primarily within the administra¬ 
tive discretion of the board which 
cannot be interfered with as long as 
the board acts within its authority. 
—International Union of Mine, Mill 
and Smelter Workers, Locals No. 15 

V. Eagle-Picher Mining & Smelting 
Co., 65 S.Ct. 1166, 325 U.S. 335, 89 
L.Ed. 1649, motion granted 66 S.Ct. 
8, 326 U.S. 684, 90 L.Ed. 400. 

Posting of notice 

(1) Board was held entitled to en- 
forcement of order that employer 
post a notice that it would cease and 
desist from interfering with em¬ 
ployees’ right of self-organization.— 
N. L. R. B. V. Boss Mfg. Co., C.C.A.7, 
107 P.2d 674. 

(2) Content of notice which should 
be posted by employer is for the 
board to determine, and unless there 
is an abuse of discretion, court will 
not disturb it.—Fort Wayne Corru- 
gated Paper Co. y. N. L. R. B., C.C.A. 
7, 111 F.2d 869. 

Reinstatement notwithstanding dere^ 
liotion of duty 

Where board found that employer 
had discharged ^employee because of 
his activities on behalf of union, a 
further finding that employee had 
been taking certain property of the 
employer for his own use without 
permission did not establish dere- 
liction of duty so great as to pre- 
vent enforcement of board's order to 
reiiistate employee, in view of ar- 
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ance with the requirements of due process, based on 
findings supported by adequate evidence, and con- 
stituting an appropriate remedy, must be uplield by 
the court,29 although the court may not approve of 
the relief awarded.^O Even on questions of law 
the experienced judgment of the board is entitled to 
great weight.^i 

On the other hand, the manner in which the 
board has exercised its powers is subject to some 
control by the courts,32 and the function of the 


courts in this respect is by no means pcrfunctory.^^' 
On the courts rests the final judicial responsibility^ 
and from them emanates the sole authority, for 
making the board^s orders coercively effective.34 
It is the duty of the court to see that tlie National; 
Labor Relations Act is properly and fairly applkd, 
and not brought into disrcpute by unlawful or pal- 
pably unjust applications of it,®® and the court, on 
challenge, must detcrmine whether a provision of 
the board’s order is in fact calculated to effectuate 
the purpose of the act®® and is in accordance wilh 


rangement between employer and 
employee with respect to such prop- 
erty.—K. L. R. B. v. Gonzalez Padin 
Co., C.C.A.1, 161 P.2d 353. 

29. XJ.S.—N. L. R. B. v. A. J. Tower 
Co., 67 S.Ct. 324. 329 U.S. 324, 91 
L.Ed. 322—N. L. R. B. v. Bradford 
Dyeing Ass’n, 60 S.Ct 918, 310 U.S. 
318, 84 L.Ed. 1226—N. L. R. B. v. 
Mackay Radio & Telegraph Co., 68 
S.Ct 904. 304 U.S. 333, 82 L.Ed. 
1381—Wilson & Co. v. N. L. R. B., 
C.C.A.8, 162 P.2d 310—N. L. R. B. 
V. May Dept Stores Co., C.C.A.8, 
162 F.2d 247—Independent Em- 
ployees Ass’n of Neptune Meter 
Co. V. N. L. R. B., C.C.A.2, 168 F.2d 
448—N. L. R. B. v. Industrial 
Metal Fabricators, C.C.A.7, 168 F. 
2d 14—N. L. R. B. v. Douglas Silk 
Products Co., C.C.A.6, 166 F,2d 

116—N. L. R. B. V. Kellburn Mfg. 
Co., C.C.A.2, 149 F.2h 686—N. L. 
R. B. V. Hofmann, C.C.A.3, 147 F. 
2d 679, 157 A.L.R. 1149—N. L. R. 

B. V. Cincinnati Chemical Works, 

C. C.A.6, 144 F.2d 597—N. L. R. B. 
V. Laister-Kauffmann Aircraft Cor¬ 
poration, C.O.A.8, 144 F.2d 9—Elas- 
tic Stop Nut Corporation v. N. L. 
R. B., C.C.A.8, 142 F.2d 371, certio¬ 
rari denied 66 S.Ct 65, 323 U.S. 
722, 89 L.Ed. 680—Wallaco Corpo¬ 
ration V, N. L. R. B., C.C.A.4, 141 
F.2d 87, affirmod 66 S.Ct 238, 328 

U. S. 248, 89 L.Ed. 216, rehearing 
denied 65 S.Ct 682, 324 U.S. 885, 
89 L.Ed. 1436—Richwood Clothes- 
pin & Dish Worker’s Union v. N. 
L, R. B., C.C.A.4. 141 F.2d 87, af- 
firmed 65 S.Ct 238, 323 U.S. 248, 
89 L.Ed. 216—N. L. R. B. v. Botany 
Worsted Mills, C.C.A.3, 133 F.2d 
876, certiorari denied Botany Wor¬ 
sted Mills V. N. L. R. B., 63 S.Ct, 
1164, two cases, 319 U.S. 761, 87 L. 
Ed. 1705—Stewart Die Casting 
Corporation v. N. L. R. B., C.C.A.7, 
132 F.2d 801—Stonewall Cotton 
Mills V. N. L. R. B., C.C.A.'6, 129 
F.2d 629, certiorari denied 63 S.Ct. 
72, 317 U.S. 667, 87 L.Ed. 636— 
Norristown Box. Co. v. N. L. R. B., 
C.C.A.3, 124 P.2d 429, certiorari 
denied 62 S.Ct 1033, 316 U.S. 667, 
86 L.Ed, 1748—N. L. R. B. v. Heil- 
ig Bros. Co., C.C.A.3, 123 F.2d 734, 
certiorari denied Heilig Bros. Co. 

V. N. L. R. B., 62 S.Ct 1294, two 


cases. 316 U.S. 701, 86 L.Ed. 1770 
—N. L. R. B. V. Hawk & Buck Co., 
C.C.A.5, 120 F.2d 903—N. L. R. B. 
V. Pearlstone Co., C.C.A.S, 115 F. 
2d 132—N. L. R. B. v. Sunshine 
Mining Co., C.C.A.9, 110 P.2d 780, 
certiorari denied Sunshine Mining 
Co. V. N. L. R. B., 61 S.Ct 447, 312 

U. S. 678, 85 L.Ed. 1118, rehearing 
denied 61 S.Ct 619, 312 U.S. 713, 85 
L.Ed. 1144—N. L. R. B. v. Boss 
Mfg. Co., C.C.A.7, 107 F.2d 574— 
N. L. R. B. V. Bell Oil & Gas Co., 
C.C.A.6, 91 F.2d 509, rehearing de¬ 
nied 93 F.2d 1010—Inland Empire 
Dist. Council, Lumber and Sawmlll 
Workers Union, Lewistown, Idaho 

V. Graham, D.C.Wash., 53 F.Supp. 
369, appeal dismissed, C.C.A., 142 
P.2d 465. 

Stlpulatious 

(1) An enforcement decrce may be. 
rendered where the order of the 
board was entered on stipulation and 
the employer did not contest the 
binding force of its agroement.—N. 
L. R. B. V. Fickett-Brown Mfg. Co., 
C.C.A.5, 140 P.2d. 8S3. 

(2) Where employer waived a 
hearing by the board on charges 
of unfair labor practices pursuant to 
stipulation in which the form of no- 
tico to be posted was prescribed, 
court in decrecing form of notice to 
be posted dcclinod to insert a reci- 
tation of fact that board's order had 
been enforced by decrce of the court. 
—N. L. R. B. V. Draper Corp., C.C.A. 
1, 159 P.2d 294. 

(3) Where a stipulation was en¬ 
tered into between the board and the 
employer, and the court approved the 
stipulation and ordered it filed, its 
provisions wero held to have the 
oftect of a decree entered in the 
proceedings.—^N. L. R. B. v. Stack- 
pole Carbon Co., C.C.A.3, 128 F.2d 
188, certiorari denied Stackpole Car¬ 
bon Co. V. N. L. R. B., 60 S.Ct. 142, 
308 U.S. 606, 84 L.Ed. 606. 

30. U.S.—^Wallace Corp. v. N. L. 
R. B., C.C.A.4, 159 P.2d 952. 

31. U.S.—Medo Photo Supply Cor¬ 
poration V. N. L. R. B., 64 S.Ct. 
830, 321 U.S. 678, 88 L.Ed. 1007— 
N. L. R. B. V. Winona Textile 
Mills, C.C.A.S, 160 P.2d 201—Local 
No. 2880, Lumber & Sawmill Work- 
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ers Union, United Broth. of Car- 
penters & Joiners of America, A. 
F. of L., V. N. L. R. B., C.C.A.9, 158 
F.2d 365—N. L. R. B. v. May De- 
partmont Stores Co., C.C.A.S, 146 
F.2d 66, modified on other grounds 
66 S.Ct. 203, 326 U.S. 376, 90 L.Ed. 
145, rehearing denied 66 S.Ct. 468, 
326 U.S. 811, 92 L.Ed. 495. 

32. U.S.—N. L. R. B. v. Gonzalez 
Padin Co., C.C.A.1, 161 F.2d 353. 

33. U.S.—Southorn Ass'n of Bell 
Telephono Eniployces v. N. L. R. 

B. , C.C.A.S, 129 P.2d 410, reversed 
on other grounds 63 S.Ct. 905, 319 
U.S. 50, 87 L.Ed. 3 260—Southern 
Boli Tfdephono & Telegraph Co. v. 
N. L. R. B., C.C.A.5, 129 P.2d 410, 
reversed on othor grounds 63 S.Ct. 
905, 319 U.S. 60, 87 L.Ed. 1250— 
N. L. R. B. V. Boli Oil & Gas Co., 

C. C.A.6, 91 Ii’.2d 509, rehearing de- 
niod 93 F.2d 1010. 

34. U.S.—Southern ARs’n of Boli 
Tolcphono Employoes v. N. L. R. 

B. , C.C.A.5, 129 F.2tl 410, reversed 
on othor grounds 63 S.Ct. 906, 319 

U. S. 50 87 L.Ed. 1250—Southern 
Bell Telephone & Telegraph Co. v. 
N. L. R. B., C.C.A.S, 129 P.2d 410, 
reversed on othor grounds 63 S.Ct. 
905, 319 U.S. 60, 87 L.Ed. 1250— 
N. L. R, B. V. Riverside Mfg. Co.„ 

C. C.A.5, no F.2d 302—N. L. R. B. 

V. Bell Oil & Gas Co., C.C.A.S, 91 
F.2d 509, rehearing denied 93 F.2d 
1010. 

35. U.S.—N. L. R. B. V. McGough 
Bakerios Corp., C.C.A.S, 153 F.2d 
420. 

Striker convlcted of offense 
Order of the board, reinstating 
with back pay a striker convicted of 
assault and battery in conncction 
with a strike, was set aside.—N. L. 
R. B. V. Mt. Clemens Pottery Co., C. 
aA.6, 147 F.2d 262. 

Betention of druukard 
Order would not be enforced in so 
far as it purported to hold that 
ihabitual drunkard should have been 
retained and dirccted employer to 
make good to him any back pay.— 
Texas Co. v. N. L, R. B., C.C.A.O, 120 
F.2d 186. 

33. U.S.—Southern Ass'n of Bell 
‘ Telephone Employees v. N. L. R. 
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the It is the duty of the court to decline to 

enforce an order of the board which in the opinion 
of the court is not supported by the law and the 
facts,38 as where the board has patently traveled 
outside the orbit of its authority39 or has made an 
order which is not based on proper findings.^® 
However, the court may enforce an order of the 
board, notwithstanding alleged error in respect of 
particular findings where, even without such find- 
ings,’ there would stili be a basis in the record for 
the board's conclusions and an enforcement de- 
cree may be rendered notwithstanding the board^s 


order may have been technically outside the issues 
raised by the pleadings before it, where the order 
was germane to the subject matter before the 
board, especially where the complaint filed was suf- 
ficiently definite to siipport evidence of unfair la¬ 
bor practices and there is substantial evidence to 
sustain the findings and order of the board.^^ 

While ordinarily the court should make its en¬ 
forcement decree accord with the order of the 
board,and should not disturb the order of the 
board further than necessary to make it conform 


B. , C.C.A.S, 129 P.2d 410, reversed 
on other gronnds 63 S.Ct. 905, 319 

U. S. 60, 87 L.Ed. 1250—Southern 
Bell Telephone & Telegraph Co. v. 
N. L. R. B., C.C.A.6, 129 F.2d 410, 
reversed on other grounds 63 S.Ct 
S05, 319 U.S. 50, 87 L.Ed. 1260— 
Reliance Mfg. Co. v. N. L. R. B., 

C. C.A.7, 125 F.2d 311. 

37. U.S.—N. L. R. B. v. Robhins 
Tire & Rubber Co., C.C.A.5, 161 
F.2d 798. 

impossibility of performing an or¬ 
der of the board may be determined 
in an enforcement proceeding.—N. 
L. R. B. V. Gluek Brewing Co., C. 
C.A.S, 144 F.2d 847. 

38. U.S.—N. L. R, B. v. Caroline 
Mills, C.C.A.6, 168 F.2d 793—N. L. 
R. B. V. McGough Bakeries Corp., 
C.C.A.6, 163 F.2d 420—N. L. R. B. i 

V. Cincinnati Chemical Works, C.C. 

A.6, 144 F.2d 597—N. L. R. B. v. 
American Tube Bending Co., C.C.A. 
2, 134 F.2d 993, 146 A.L.R. 1017, 
certiorari denied 64 S.Ct. 84, 320 
•CJ.S. 768, 88 L.Ed. 459—N. L. R. B. 
V. Goodyear Tire & Rubber Co. of 

' Alabama,^ C.C.A.5, 129 F.2d 661, 

certiorari' dismissed*63 S.Ct. 1026, 
319 U.S. 776, 87 L.Ed. 1723—N. L. 
R. B. V. Union Mfg. Co., C.C.A.5, 
124 F.2d 332—N. L. R! B. v. Boss 
Mfg. Co., C.C.A.7, 107 F.2d 574— 
N. L. R. B. V. Bell Oil & Gas Co., 
C.C.A.5, 91 F.2d 509, rehearing de¬ 
nied 93 F.2d 1010. 

SeiustatemeiLt of l&gally discharged 
employees 

Where board had determined that 
certain employees were legally dis¬ 
charged and had not been discrimi- 
nated against, board's order, rein- 
stating such employees on ground 
their work had ceased in consequence 
of a labor dispute and that they re- 
mained employees within meaning of 
the act, was set aside.—N. L. R. B. 
V. Mt. Clemens Pottery Co., C.C.A.6, 
147 F.2d 262. 

Frovlslooa.B dependent on matters in. 
volved in reversal 
Where the order of the board is 
predicated on certain matters, as to 
which it is reversed, cease and desist 
provisions, which clearly would not 


have been made in the absence of 
such matters, ought not be enforced 
because of an incidental flnding as 
to an unfair labor practice of minor 
character which has long since 
ceased to be operative or to have any 
efCect.—E. L Du Pont Be Nemours 
& Co. V. N. L. R. B., C.C.A.4, 116 F. 
2d 388, certiorari denied N. L. R. B. 
V. E. I. Du Pont De Nemours & Co., 
61 S.Ct. 959, 313 U.S. 571, 85 L.Ed. 
1529—Association of Chemical Em¬ 
ployees at Belle Work^ of E. I. Du 
Pont De Nemours & Co. v. N. L. R. 

B., C.C.A.4, 116 P.2d 3SS, certiorari 
denied N. L. R. B. v. Association of 
Chemical Employees at Belle Works 
of B. I. Du Pont De Nemours & Co., 
61 S.Ct. 969, 313 U.S. 571, 86 L.Ed. 
1529—Virginia Electric & Power Co. 
V. N. L. R. B„ C.C.A.4, 115 P.2d 414, 
reversed on other grounds 62 S.Ct. 
344, 314 U.S. 469, 86 L.Ed. 348—In- 
dependent Organization oi Employees 
. of Virginia Electric & Power Co. v. 
N. L. R. B., C.C.A.4, 115 P.2d 414, 
reversed on other grounds 62 S.Ct. 
344, 314 U.S, 469, 86 L.Ed. 348. 

39. U.S,—N. L. R. B. v. Cheney Cal- 
ifornia Lumber Co., 66 S.Ct. 653, 
327 U.S. 385, 90 L.Ed. 739—May 
Dept. Stores Co. v. N. L. R. B., 66 
S.Ct. 203, 326 U.S. 376, 90 L.Ed. 
145, rehearing denied 66 S.Ct. 468, 
326 U.S. 811, 90 L.Bd. 495-i~N. L. 
R. B. V. Federal Engineering Co., 

C.C.A.6, 163 P.2d 233, rehearing 
denied, 155 P.2d 17. 

niegal peualty 

U.S.—N, L. R. B. V. Southwestern 
Greyhound Lin€$, C.C.A.8, 126 P.2d 
883. 

40. U.S.—N. L. R. B. V. McGough 
Bakeries Corp., C.C.A.5, 153 P.2d 
420—M and M Wood Working Co. 
V. N. L. R. B., C.C.A., 101 P,2d 938 
—N. L. R. B. V. Union Pac. Stages, 
C.G.A.9, 99 F.2d 153. 

Absence of speciflc findings 
U.S.—National Labor Relations 
Board v. Fansteel Metallurgical 
Corporation, 69 S.Ct. 490, 306 U.S. 
240, 83 L.Ed. 627, 123 A.L.R. 699. 
Disestablishment of labor organiza^ 
tion 

Where evidence did not sustain 
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flnding that new labor organization 
was employer-dominated, order di- 
recting employer to disestablish new 
labor organization was set aside.— 

E. I. Du Pont De Nemours & Co. v. 
N. L. R. B., C.C.A.4, 116 P.2d 388, 
certiorari denied N. L. R. B. v. E. I. 
Du Pont De Nemours & Co., 61 S.Ct. 
959, 313 U.S. 571, 85 L.Ed. 1529— 
Association of Chemical Employees 
at Belle Works of E. I. Du Pont De 
Nemours & Co. v. N. L. R. B., C.C.A. 
4, 116 F.2d 388, certiorari denied N. 
L. R. B. V. Association of Chemical 
Employees at Belle Works of B. 1. 
Du Pont De Nemours & Co., 61 S.Ct. 
969, 313 U.S. 671, 85 L.Ed. 1529. 
Necessity of snstaining ali findings 

In order to sustain the order of 
the board it is not necessary to sus¬ 
tain ali the flnding» of the board, 
but only those on which the order 
was based.—N. L. R. B. v. M. A. 
Hanna Co., C.C.A.6, 125 P.2d 786. 

41. U.S.—N. L. R. B. V. Newport 
News Shipbuilding & Dry Dock 
Co., 60 S.Ct. 203. 308 U.S. 241, 84 
L.Bd. 219—Bethlehem Shipbuild¬ 
ing Corporation Limited v. N. L. 
R. B., C.C.A.l, 114 P.2d 930, cer¬ 
tiorari dismissed Bethlehem Ship¬ 
building Corporation v. N. L. R. B., 
61 S.Ct. 448, 312 U.S. 710, 85 L.Ed. 
1141. 

Wrongful disoharge 
An order of reinstatement was en¬ 
forced notwithstanding the board’s 
flnding of discharge for union ac- 
tivity was not supported by the evi¬ 
dence, where the evidence disclosed 
a discharge on other grounds consti- 
tuting an unfair labor practice.— 
N. L. R. B. V. Schwartz, C.C.A.5, 146 

F. 2d 773. 

42. U.S.—N. L. R. B. v. Piqua Muni- 
sing Wood Products Co., C.C.A.6, 
109 P.2d 552. 

43< U.S.—Republic Steel Corpora¬ 
tion v. N, L. R. B., C.C.A,3, 114 
P.2d 820, modifled on other grounds 
61 S.Ct. 77, 311 U.S. 7, 85 L.Ed. 6— 
N. L. R, B. V. Biles-Coleman Lum¬ 
ber Co., C.C.A.9, 96 F.2d 197. 

Back pay 

(1) Where order directing employ¬ 
er to reinstate striking employees 
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to the courfs determination of the questions ar- 
gued,^4 nevertheless the court has the jurisdiction 
and duty judicially to determine for itself the re- 
medial decree that shall be entered,^^ and may ad- 
just its relief to the exigencies of the case in ac- 
cordance with the* equitable principies governing 
judicial action.^® It may modify the order of the 
board,47 particularly where the parties consent to 
the modificationes or where the literal language of 
the order goes beyond that which the board admits 
was intended.es The court may decree enforcement 


of part of the board^s order and refuse enforce¬ 
ment as to the balance®® except to the extent that 
the provisions involved may be inscparable,^! or it 
may set aside the board^s order in its entirety.52 

An enforcement decree should be so worded as 
not to invite litigation as to its meaning,53 and an 
employer is ehtitled to have defined, as exactly as 
the circumstances may pcrmit, the acts which he 
may perform without beiiig subject to contcmpt for 
violation of the court’s enforcement decree, 


did not direct employer to give back 
pay, court could not make an order 
awarding employoes vacation pay.— 
Republic Steel Corp. v. N. L. R. B., 
C.C.A,3. 114 F.2d 820, modified on 
othor gTounds 61 S.Ct. 77, 311 U.S. 
7. 86 L.Ed. 6. 

(2) Delays in proceeding under 
National Labor Relations Act did | 
not require modification of provi-1 
sion for back pay to discharged em -1 
ployees so as to include only period 
subsequent to filing date of union’s 
second amended charge.—N. L. R. B, 
V. Cowell Portland Cernent Co., C.C. 
A.9, 148 P.2d 237, certiorari denied 
66 S.Ct. 44, 326 U.S. 735, 90 L.Ed. 438. 

44. U.S.—Cupplcs Co. Manufactur- 
ers V. N. L. R. B., C.C.A.8, 106 F.2d 
100 . 

45. U.S.—N. L. R. B. v. Bell Oil & 
Gas Co., C.C.A.6, 91 P,2d 609, re- 
hearing denied 93 P.2d 1010. 

46. U.S.—Ford Motor Co. v. Nation¬ 
al Labor Relations Board, 69 S. 
Ct. 301, 305 U.S. 364, 83 L.Ed. 221 
—N. L. R. B. V. Rrettyman, C.C.A. 
6, 117 P.2d 786—N. L. R, B. v. Boss 
Mfg. Co., C.C.A.7, 107 F.2d 574— 
N. L. R.’ B. V. National Motor 
Boaring Co., C.C.A.9, 106, P.2d 652. 

Decree coxiditioned ou lioldlug of 
electioxL 

The court may condition its decree 
of enforcement on tho holding of an 
election.—National Licorice Co. v. N. 
L. R. B., 60 'S.Ct. 669, 309 U.S. 360, 
84 L.Ed. 799—N. L. R. B. v. Ameri¬ 
can Mfg. Co., C.C.A.2, 106 P.2d 61, 
modifiod on other grounds American 
Mfg. Co. V. N. L. R. B., 60 S.Ct. 612, 
309 U.S. 629, 84 L.Ed. 988. 

Possibility of liquidation 
Where possibllity existed that em¬ 
ployer might be in process of liqui- 
dation before amounts of back pay 
could be liquidaled, order enforcing 
cease and desist order of the board 
should include provision that assets 
should not be distributed until a 
liquidation has been had or until 
leave of court is procured that liqui¬ 
dation proceed.—^N. L. R. B. V, Kell- 
burn Mfg. Co., C.C.A.2, 149 P.2d 686. 

47. U.S.—N. L. R. B. v. Cheney Cali- 
fornia Lumber Co., 66 S.Ct. 663, 


327 U.S. 885, 90 L.Ed. 739—N. L. 

R. B. V. Lipshutz, C.C.A.5, 149 P. 
2d 141—N. L. R. B. v. Walt Disney 
Productions, C.C.A.9, 146 P.2d 44. 
certiorari denied 66 S.Ct. 1026, 324 

U. S. 877, 89 L.Ed. 1429—N. L. R. B. 

V. Jasper Chair Co., C.C.A.7, 138 
P.2d 756, certiorari denied Jasper 
Chair Co. v. N. L. R. B., 64 S.Ct. 
618, 321 U.S. 777, 88 L.Ed. •1070— 
N. L. R. B. V. Gerity Whitaker 
Co.. C.C.A.6, 137 P.2d 198, certiorari 
denied Gority Whilaker Co. v. N. 
L. R. B., 63 S.Ct. 663, 318 U.S. 763, 
87 L.Ed. 1184, rehearing denied 63 

S. Ct. 827, 318 U.S. 801, 87 L.Ed. 
1165—Hazel-Atlas Glass Co. v. N. 
L. R. B., C.C.A.4.’ 127 F.2d lOQ— 
N. L. R, B. V. Mason Mfg. Co., C.C. 

A. 9, 126 P.2d 810—N. L. R. B. v. 
Riverside Mfg. Co., C.C.A.5, 119 
F.2d 302—^Zimmer-Thomson Corp. 
V. N. L. R. B., D.C.N.Y., 60 P.Supp. 
84. 

Partioular modifioations pertaining 
to: 

(1) Back pay.—United Biscuit Co. 
of America v. N. L. R. B., C.C.A.7, 
1.28 P.2d 771—N. L. R. B. v. Sunshine 
Mllning Co., C.aA.9, 125 P.2d 757. 

(2) Employees’ freedom to organ- 
ize.—N. L. R. B. v. Elizabelh Arden, 
Inc., C.C.A.2, 139 P.2d 488. 

(3) Posting of order or nolices.— 
N, L. R. B. V. Hollywood-Maxwell 
Co., ■C.C.A.9, 126 F.2d 816—N. L. R. 
B. V. Dow Chemical Co., C.C.A.6, 117 
P.2d 465. 

(4) Payment to public work relief 
agoncies of sums earned by the dis¬ 
charged employees on work relief 
projects.—N. L. R. B. v. Standard 
Knitting Mills, C.C.A.6, 123 P.2d 68. 

48. U.S.—N. L. R. B. v. General 
Shoe Corporation, O.C.A.6, 99 F.2(l 
223. 

D.C.—N. L. R. B. V. Arcade-Sunshine 
Co., 118 F.2d 49, 73 App.D.C. 128, 
certiorari denied Arcade-Sunshine 
Co. V. N. L. R. B., 61 S.Ct. 942, 313 
U.S. 667, 85 L.Ed. 1626. 

49. U.S.—J. I. Case Co. v. N. L. R. 

B. , 64 S.Ct. 576, 321 U.S. 332, 88 L. 
Ed. 762. 

50. U.S.—Corning Glass Works v. N. 
L. R. B., aC.A.2, 118 F.2d 625. 

3R0 


Embodylng under st oaidiag In. written 
agreement 

Where the employer refused toi 
make any proposal for an agreement 
louching wages, hours, and condi- 
tions of employment, the court up- 
held and enforced that part of the 
board’s order which required the em¬ 
ployer to bargain collectively, and,, 
if an understanding were reached on 
any matters with respect to pay„ 
hours, or conditions of employment,. 
to embody such understanding in a 
written agreement.—Globe Cotton 
Mills V. N. L. R. B., C.C.A.5, 103 P. 
2d 91. 

51. U.S,—N. L. R. B. V. National 
Motor Bearing Co., C.C.A.9, 105 P. 
2d 662. 

Dispositlon of proceedings as entire- 
ty 

Where the court deems it imprac- 
ticable to attempt to separate cer- 
tain transactions and to modify the 
board’s order lo apply to them it 
may dispose of the proccedings as ai> 
entirety.—N. L, R. B. v. Cowell Port¬ 
land Cernent Co., C.C.A.9, 108 P.2d 
108. 

52. U.S.—N. L. R. B. V. Cheney Cali- 
fornia Lumber Co., 6p S.Ct. 553, 
327 U.S. 385, 90 L.Ed. 739—Zim- 
mer-Thomson Corp. v. N. L. R. B., 
D.C.N.T., 60 P.Supp. 84. 

Bequest of board 

Where board on a further hearing 
asked to have sot aside its own or¬ 
der, court accepted board's recom- 
mendalion and set its order aside.— 
N. L. R. B. V. Storling Electric Mo¬ 
tors, C.C.A.9, 118 P.2d 893. 

Allowlng board to set aside order 
An employer cannot oomplain be- 
cause the court instead of setting 
aside the board's findings and order 
has allowed the board Itself to set 
them aside, sinco in either event the 
flndings and order are vacated and 
the employer is freed from any de¬ 
termination they contain or any ob- 
ligation they impoae.—Ford Motor 
Co. V. N. L. R. B., 69 S.Ct. 301, 305 
U.S. 864. 83 L.Ed. 221. 

53 . U.S.—J. I. Case Co. v. N. L. R. 
B., 64 S.Ct. 576, 321 U.'S. 332, 88 L. 
Ed. 762. 

54. U.S.—J. I. Case Co. v. N. L. R. 
B., supra. 
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Dctermination, of hargaining unit, A decision of 
tlie board in the 'matter of selecting a hargaining 
unit is entitled to great weight,65 and if reasonahle, 
rather than arbitrary or capricioiis, should not be 
interfered with by the court.56 In this connection 
thc court should not substitute its judgment for that 
of the board on a question of wisdom or conven- 
ience.57 The court may interfere, however, if the 
unit designated is unlawful,58 and, if the facts be- 
fore the board are such that ali reasonable minds 
must honestly draw the same conclusibh from them 
with respect to what would constitute an appropri- 
ate hargaining unit, a wrong determination of the 
question by the board will be subject to reversal as 


being purely arbitrary.^^ 

Selection of hargaining agent. The action of the 
board, in the exercise of its discretion, in placing 
appropriate limitations on the choice of hargaining 
representatives, on a finding that public or statutory 
policies so dictate, is binding on the courts if 
grounded in reasonableness.^o The act vests pow- 
er in the board, not in the court, to select the meth- 
od of determining what representative, if any, em- 
ployees desire as a hargaining agent,®! and it is only 
where the law has been ignored or violated that the 
court may nullify the certificate of a hargaining 
representative.®^ If the board deems it appropriate 
that the hargaining agent be selected by means of an 


55. U.S.—Glen Alden Coal Co. v. N. 
Li. R. B., C.C.A.3, 141 F.2d 47— N. 
L(. R. B. V. Delaware-New Jersey 
Ferry Co., C.C.A.S, 128 F.2d 130. 

Barely to Ise disturlsed 
XJ.S.—'Packard Motor Car Co. v. N. L. 
R. B., 67 S.Ct. 789, 330 U.S. 486, 
91 L.Ed. 1040. 

56. U.S.—N. L. R. B. v. Jones <fe 
Laughlin Steel Corp., 67 S.Ct. 1274, 
831 U.S. 418, 91 L.Ed. 1575—N. L. 

R. B. V. Swift & Co., C.C.A.3, 162 
F.2d 575—Allis-Chalmers Mfg-. Co. 
V. N. L. R, B., C.C.A.7, 162 F.2d 
436—N. L. R. B, v, Packard Motor 
Car Co., C.C.A.6, 157 F.2d SO, af- 
Ifirmed 67 S.Ct 789, 330 U.S. 485, 91 
L.Ed. 1040—N. L. R. B. v. Pruden¬ 
tial Ins. Co. of America, C.C.A.6, 
154 F.2d 385—N. L. R. B. v. Na¬ 
tional Broadcasting Co., C,C.A.2, 
150 F.2d 895—J. L. Brandeis & 
Sons V. N. L. R. B., C.C.A.S, 142 
F.2d 977, certiorari denied 65 S.Ct. 
'85, 323 U.S. 751, 89 L.Ed. 601, re- 
hearing denied 65 S.Ct. 129, 323 U. 

S. 815, 89 L.Ed. 648—N. L. R. B. v. 

Lettie Lee, Inc., C.C.A.9, 140 F.2d 
243—Polish Nat Alllance of U. S. 
V. N. L. R. B., C.C.A.7, 136 F.2d 
175, affirmed 64 S.Ct 1196, 322 U. 
S. 643, 88 L.Ed. 1509—Marshall 

Field & Co. V. N. L. R. B., C.C.A. 
7, 135 P.2d 391—N. L. R. B. v. Bot- 
any Worsted Mills, C.C.A.3, 133 F. 
2d 876, certiorari denied Botany 
Worsted Mills v. N. L. R. B., 63 S. 
Ct. 1164, two cases, 319 U.S. 751, 
87 L.Ed. 1705—N. L. R. B. v. Wm. 
Tehel Bottling Co., C.C.A.S, 129 F. 
2d 250—^N. L. R. B. v. Clarksburg 
Pub. Co., C.C.A.4. 120 F.2d 976— 
N. L. R. B. V. Chicago Apparatus 
Co., C.C.A.7, 116 F.2d 753—Marlin- 
Rockwell Corporation v. N. L. R- 
B., C.C.A.2, 116 F.2d 686, certiorari 
denied 61 S.Ct 1116', 313 U.S. 694, 
85 L.Ed. 1548—Pittsburgh Piate 
Glass Co. V. N. L. R. B., C.C.A.S, 
113 F.2d 698, afdrmed Pittsburgh 
Piate Glass Co. v. N, L. R. B., - 61 
S.Ct 908. 313 U.S. 146, 85 L.Ed. 
1251, rehearing denied Crystal 
City Glass Workers’ Union v. N. 


L. R. B., 61 S.Ct 1093, 313 U.S. 
699, 85 L.Ed. 1551—Bussraann Mfg. 
Co.'v. N. L. R. B., C.C.A.8, 111 F. 
2d 783—N. L. R. B. v. Carlisle 
Lumber Co., C.C.A.9, 94 F.2d 138 
certiorari denied Carlisle Lumber 
Co. V. N. L, R. B., 58 S.Ct 1045, 
304 U.S. 575, 82 L.Ed. 1539. 

D.C.—Reilly v. Miliis, D.C.. 62 F. 
Supp. 172, affirmed 144 F.2d 259, 79 
■(^.S.App.D.C. 171, certiorari denied 
65 S.Ct 1566, 325 U.S. 879, 89 L. 
Ed. 1995. 

Decision held not arbitrary 

U.S.—J. L. Brandeis & 'Sons v. N. L. 

R. B., C.C.A.8, 142 F.2d 977, cer¬ 
tiorari denied 65 S.Ct 85, 323 U.S. 
761, 89 L.Ed. 601, rehearing denied 
65 S.Ct 129, 323 U.S. 81S, 89 L.Ed. 
648. 

57. U.S.—Jones & Laughlln Steel 
Corp. V. N. L. R. B., C.C.A.S, 146 
F.2d 833, certiorari denied 65 S.Ct. 
1575, '325 U.S. 886, 89 L.Ed. 2000 , 
rehearing denied 66 S.Ct. 15, 326 U. 

S. 806, 90 L.Ed. 491. 

58. U.S.—Jones & Laughlin 'Steel 
Corp. V. N. L. R. B., supra. 

Dae conslderation to relevant factors 
Proper determination of appropri¬ 
ate collective hargaining unit neces- 
sarily implies that the board gave 
due consideration to ali relevant fac- 
I tors, and correlated policies of the 
act with confllicting public or private 
interests.—^N. L. R. B. v. Jones & 
Laughlin Steel Corp.. 67 S.Ct 1274, 
331 U.S. 416, 91 L.Ed. 1575. . 

' 59. U.S.—Pittsburgh Piate Glass 
Co. V. N. L. R. B., C.C.A.8, 113 F.2d 
698, affirmed Pittsburgh Piate 
Glass Co. V. N. L. R. B., 61 S.Ct. 
908, 313 U.S. 146, 86 L.Ed. 1251, re¬ 
hearing denied Crystal City Glass 
Workers’ Union v. N. L. R. 'B., 61 
S.Ct 1093. 313 U.S. 599, 85 L.Ed. 
1551. 

60. U.S.—N. L. R. B. V. Jones & 

Laughlin Steel Corp., 67 S.Ct 1274, 
^31 U.S. 41-6, 91 L.Ed. 1575. 

.61. U.S.—N. L. R. B. V. Falk Corpo¬ 
ration, 60 S.Ct 307, 308 U.S. 453. 
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84 L.Ed. 396—Oughton v. N. L. R.. 
B., C.C.A.3, 118 F.2d 486, certiorari 
denied 62 S.Ct 485, 315 U.S. 797,. 
86 L.Ed. 1198, and Gibbs V. N. L.. 
R. B., 62 S.Ct 485, 315 U.S. 797, 86: 
L.Ed. 1198—United Electrical Ra¬ 
dio & Machine Workers of Amer¬ 
ica V. International Brotherhood of 
Electrical Workers, C.C.A.N.T., 115 
F.2d 488. 

62. U.S.—N. L. R. B. v. Whittier 

Mills Co., C.C.A.5, 111 F.2d 474. 

Bedeterminatiou of hargaining agent 

(1) Where evidence supported 
findings of board with respect to ef- 
fect of employer’s unfair labor prac- 
tices on the attitude of its employees 
toward their union, the question of 
what action, if any, should be taken 
with respect to a redetermination of 
the bargaining representative of em- 
ployees was one for the board and 
not for the court.—N. L. R. B. v. 
I-iighland Shoe, C.C.A.1, 119 P.2d 218. 

(2) The fact that a union may 
have lost iis majority status after 
the employer has refused to bargain 
collectively with it does not author- 
ize the court to direct a new election, 
this being a matter within the prov- 
ince of the board.—N. L. R. B. v. P. 
Lorillard Co., 62 S.Ct. 397, 314 U.S. 
512, 86 L.Ed. 380—Great Southern 
Trucking Co. v. N. L. R. B;, C.C.A.4, 
139 P.2d 984, certiorari denied 64 'S. 
Ct. 944, 322 U.S. 729, 88 L.Ed. 1564— 
N*. L. R. !B. v. Medo Photo' Supply 
Corporation, C.C.A.2, 136 P.2d 279, af¬ 
firmed 64 S.Ct. 830, 321 U.S. 678, 88 
L.Ed. 1007. 

(3) Where, as resuit of strike 
caused by employer’s unfair labor 
practices, nearly ali' employees left 
employer’s piant and were replaced 
by new personnel, a new election as 
to bargaining agency was not man- 
datory on ground of changed condi- 
tions, but that was a matter to be 
determined by the board, and its fail- 
ure to require such election on that 
ground was not error.—^N. L. R. B. v. 
A. Sartorius & Co., C.C.A.2, 140 P.2d 
203. 
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electiori, the control o£ the election and the deter- 
mination of the steps necessary fairly to conduct 
that election are matters for the board, and inter- 
ference in those matters by the court is error.®^ 
There is no authority granted by the National La¬ 
bor Relations Act for anticipatory judicial control 
of election methods so as to permit the court, in 
effect, to review a proposed election and to super- 
vise the manner in which the election should be con- 
ducted.®^ 

c. Under Railway Labor Act 

A suit to enforce an award of the National Rallroad 
Adjustment Board proceeds as do other civll suits. The 
triai Is de novo and the carrier may be heard on ob- 
jectlons to the award. Selection of a bargaining rep- 
resentative by the National IVlediation Board is binding 
on the courts in the absence of abuse of discretion. 

In an action under the federal Railway Labor 
Act § 3, 45 U.S.C.A. § 153, to enforce an award 
made by the National Railroad Adjustment Board 
the triai is de novo®^ and the suit, in general, pro¬ 
ceeds as do other civil suits. The mere fact that 


plaintiff obtained a favorable order from the Na¬ 
tional Railroad Adjustment Board does not, per se, 
give him a cause of action,and the carrier may 
be heard on objections, if any, to the award.^s 
The court exercises broader powers than merely 
directing coercive process to issue if satisfied that 
the proceeding was authorized by law.®^ 

Under the statute the district court is empowered 
to enter such judgment as may be appropriate to 
enforce or set aside the order.'^^ An award of ar- 
bitrators under the Railway Labor Act must be set 
aside by the court if any part of it is not sustained^i 
iinless the parties agree to a different disposition.'?2 

Selection of bargaining representative, The ex- 
ercise of discretion by the National Mediation 
Board with respect to questions arising in the hold- 
ing of an election,73 and a determination by it as to 
whether a secret election is the most desirable meth- 
od of determining the bargaining representative of 
employees in any particular case,^^ will not be in- 
terfered with by the court where no abuse ap¬ 


es. U.S.—N. L. R. B. V. Waterman 
S. S. Corporation, 60 S.Ct. 493, 809 

U. S. 206> 84 L.Ed. 704, rehearing 
denied 60 S.Ct. 611, 309 U.S. 696. 
84 L.Ed. 1036. 

Presence of observers 
Whether employer, union, or em¬ 
ployees opposed to Union should be 
represented at polis by observers in 
election of bargaining representative 
is exclusivoly within discretion of 
the Board.—Semi-Steel Casting Co. 
of St. Louis V. N. L. R. B., C.C.A.8, 
160 F.2d 388. 

64. U.S.—N. L. R. B. V. Falk Cor¬ 
poration, 60 S.Ct. 307, 308 U.S. 453, 
84 L.Ed. 396. 

65. U.S.—Dahlberg v, Pittsburgh & 
L. E. R. Co., C.C.A.ra., 188 F.2d 
121—Hanks v. Delaware & H. R. 
Corp.. D.C.N.T., 63 F.Supp. IGl— 
Order of Sleeping Car Conductors 

V. Pullman Co., D.C.Wis., 47 F. 
Supp. 599. 

•Testimony of passenger 

On the triai of an action seeking 
to enforce an award of the National 
Railroad Adjustment Board ordering 
reinstatement of an employee who 
was discharged for aJleged impropei* 
conduct toward a passenger of the 
carrier, where the board did not pass 
on the employee’s guilt or innocence 
of the charges which caused his re- 
moval it has been asserted that “it 
would seem to be essentia!*' for the 
carrier to present the testimony of 
the passenger who complained of the 
employee's conduct.—Order of Sleep¬ 
ing Car Conductors v. Pullman Co., 
supra. 

66. D.C.—^Washington Terminal Co. 
, V. Boswell, 124 F.2d 236, 76 U.S. 


App.D.C. 1, amrrned 63 S.Ct. 1430, 
319 U.S. 732, 87 L.Ed. 1694. 

Prima facie case 

Where the action is one to enforce 
an award in favor of an employee 
whose po.sition had been abolished, 
plalntift makes a prima facie case 
by showing the collective bargaining 
agroement, the existence of the posi- 
tion, the duties thereof, its abolish- 
ment, and the continuance of such 
duties at the particular office.— 
Hanks v. Delaware & H. R. Corp., D. 
C.N.Y., 63 F.Supp. 161. 

67. U.S.—System Federation No. 59 
of Railway Employees Deparlment 
of American Federation of Labor 
V. Louisiana & A. Ry. Co., E.C.La., 
30 F.Supp. 909, rehearing denied 
32 F.Supp. 89, affirmed, C.C.A., 119 
P.2d 509, certiorari denied 62 S.Ct. 
108, 314 U.S. 656, 86 L.Ed. 526. 

Analysls of order and cousideratioxi 
of facts 

In determining whether plaintifC 
has a cause of action for enforce- 
ment of an order of the National 
Railroad Adjustment Board the court 
may analyze the order and may also 
consider ali the other allegations 
of fact of the petition.—System Fed¬ 
eration No. 69 of Railway Employees 
Department of American Federation 
of Labor v. Louisiana & A. Ry. Co., 
supra. 

68. U.S.—Order of R. R. Telegraph- 
ers V. New Orleans, T. & M. Ry. 
Co., D.C.Mo., 61 F.Supp. 869, va- 
cated on other grounds, C.C.A., 166 
F.2d 1, certiorari denied 67 S.Ct. 
112, 329 U.S. 7'58, 91 L.Ed. 654, 
rehearing denied 67 S.Ct. 201, 329 
U.S. 8‘29. 91 L.Ed. 70a. 
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69. U.S.—Dahlberg v. Pittsburgh & 
L. E. R. Co., C.C.A.Pa., 138 P.2d 
121 . 

70. U.S.—Joint Council Dining Car 
Employees Local 370, Hotel and 
Restaurant Employees Interna¬ 
tional Alliance v. Delaware, L. & 

W. R. Co., C.C.A.N.Y., 157 P.2d 417 
—System Federation No. 8 of Rail¬ 
way Employers' Department of 
American Federation- of Labor v. 
Misspuri-Kanaas-Texas R. *Co. of 
Texas, D.C.Tex., 40 F.Supp. 803. 

71. U.S.—lowa Transfer Ry. Co. v. 
Switchmen's Union of North 
America, C.C.A.Iowa, 66 F.2d 909. 

72. U.S,—lowa Transfer Ry. Co. v. 
Switchmen’s Union of North Amer¬ 
ica, supra. 

73. U.S.—Brotherhood of Railway & 
Steamship Clorks, Freight Hand- 
lers, Express and Station Em¬ 
ployees v.'Virginian Ry. Co., C.C.A. 
Va., 126 F.2d 853—-Brotherhood of 
Locomotive Firemen and Engine- 
men v. Kenan, C.C.AFla., 87 F.2d 
651, certiorari denied Grand Inter¬ 
national Brotherhood of Locomo¬ 
tive Engineers v. Kenan, 57 S.Ct. 
790, 301 U.S. 687, 81 L.Ed. 1344. 

74. U.S.—Brotherhood of Railway & 
Steamship Clerka, Freight Hand- 
lers, Express and Station Em¬ 
ployees v. Virginian Ry. Co„ C.C. 
A.Va., 125 F.2d 863. 

Employees’ authorlzation cards 
Record did not dlsclose that Na¬ 
tional Mediation Board acted arbi- 
trarily or in bad faith in determining 
bargaining representative of em¬ 
ployees of carrier on authorization 
cards signed by employees.—Broth¬ 
erhood of Railway & Steamship 
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pears. Further, a determination o£ the National 
Mediation Board as to the choice of a bargaining 
representative for emplo.yees is binding on the court 
in the absence of some abuse of discretiones How- 
ever, the court is not required to enforce a certifi- 
cation which ignores the basic facts of historical 
development, similarity of employment, community 
of interest, and well-defined group choice^® 

Construction of bargaining agrcenients. In con- 
struing collective bargaining agreements between 
railroads and their employees, great weight is to be 
given to a determination of the National Railroad 
Adjustment Board^^ 

§ 28(134). - Presximptions 

On the review of an order of a labor relatlons board, 
the court may indulge in proper presumptions, as, for 
example, that the board has performed its duty, and 
that its proceedings were regular; but presumptions 
without a proper basis will not be indulged. 


The court in proceedings for the enforcement or 
review of an order of a labor relations board may 
indulge in proper presumptions^S The decision o,r 
action of the board is entitled to a presumption of 
regularity^s there is a presumption that the board 
performed its duty^O and made its findings in ac- 
cordance with the law.^i It may be presumed that 
the board properly considered the evidence^^ and 
briefs^s presented to it. Presumptions without a 
proper basis will not be indulged.^^ 

§ 28(135). - Burden of Proof 

A labor relations board seeking judiciai enforcement 
of its order has the burden of establishing its right to 
relief; but in an action brought to enforce an award 
of the National Railroad Adjustment Board, the de¬ 
fendant has been held to have the burden of showing 
the invaiidity of the award. 

A labor relations board in coming before the 
court tO'enforce its order must establish its right 
to the relief for which it prays,S5 and in this con- 


Clerks, Preight Handlers, ‘ Express 
and Station Employees v. Virginian 
Ry. Co., supra. 

75. U.S.—Brotherhood of Railway & 
Steamship Clerks, Freight Hand¬ 
lers, Express and Station Em¬ 
ployees V. Virginian Ry. Co., su¬ 
pra. 

76. U.S.—Brotherhood of Railway 
and Steamship Clerks, Freight 
Handlers, Express and Station Em¬ 
ployees V. Nashville, C. & St. L. 
Ry. Co., C.C.A.Tenn., 94 F.2d 97. 

77. U.'S.-—Virginian Ry. Co. v. Sys¬ 
tem Federation No. 40 of Railway 
Employees' Department of Ameri¬ 
can Federation of Labor, C.C.A.Va., 
131 F.2d 840. 

78. PartictUar presumptions 

(1) Continuance of interstate ship- 
ments.—N. L. R. B. v. Cowell Port- 
land Cernent Co., C.C,A.9, 148 F.2d 
237, certiorari denied 66 S.Ct. 44, 326 

U. S. 735, 90 L.Ed. 438. 

(2) Continuance of union as bar¬ 
gaining agent of a majority of the 
employees.—N. L. R. B. v. Biles- 
Coleman Lumber Co., C.C.A. 9, 96 F. 
2d 197. 

(3) Decline in union membership 
as due to employer's wrongful fail- 
ure to bargain.—Continental Oil Co. 

V. N. L. R. B., C.C.A.IO, 113 F.2d 473, 
case remanded on other grounds 61 
S.Ct. 861, 313 U.S. 212, 85'L.Ed. 1292 
—N. L. R. B. V. Highland Park Mfg. 
Co., C.C.A., 110 P.2d 632. 

(4) Disobedience of board’s order. 

—N. L. R. B. V. Whittier Mills Co., 
C.C.A.5, 111 F.2d 474. • 

(5) Employees' satisfaction with 
elected bargaining agents.—Building 
Service Employees Local No. 59 v. 
Newhouse Realty Co., 95 P.2d 607, 
97 Utah 562. 


(6) Immaleriality of delay.—^N. L. 
R. B. V. National Casket Co„ C.C.A. 
2, 107 P.2d 992. 

(7) Prejudice resulting from im- 
propriety in the proceedings before 
the trial examiner.'—^N, L. R. B. v. 
Ford Motor Co., C.C.A., 114 P.2d 906, 
certiorari denied Ford Motor Co. v. 
N. L. R. B., 61 S.Ct. 621, 312 U.S. 
689, 85 L.Ed. 1126. 

(8) Time of commencement of un- 
fair labor practice.—N. L. R. B. v. 
Somerset Shoe Co., C.C.A.1, 111 F.2d 
681. 

(9) Validity of, and preference in- 
dicated by, challenged ballot.—^N. L. 
R. B. V. A. J. Tower Co., C.C.A.1, 162 
P.2d 275, reversed on other grounds 
67 S.Ct. 324, 

(10) Value of Services rendered.— 
Republic Steel Corporation v. N. L. 
R. B., 61 S.Ct. 77, 311 U.S. 7, 85 L.Ed. 
6 . 

(11) Other presumptions.—Reli- 
ance Mfg. Co. v. N. L. R. B., C.C.A. 
7, 125 F.2d 311. 

79. U.S.—N. L. R. B. v. Jasper 
Chair Co., C.C.A.7, 138 F.2d 756, 
certiorari denied Jasper Chair Co. 
V. N. L. R. B., 64 S.Ct. 618, 321 
U.S. 777, 88 L.Ed. 1070—Cupples 
Co. Manufacturers v. N. L. R. B., 
C.C.A.8, 103 F.2d 953. 

N.T.—New York State Labor Rela¬ 
tions Bd. V. Greif Realty Corp., 71 
N.T.S.2d 91, 272 App.Div. 928. ' 

80. U.S.—N. L. R. B. v. J. G. Bos- 
well Co., C.C.A.9, 136 F.2d 585. 

Dlsregard of subordiuates’ unfair- 
, uess 

The board must be presumed to be 
capable of re,sisting any unfair atti- 
tudes expressed to it by its subordi- 
nates, including its attorneys or the 

383 


trial examiner.—N. L. R. B. v. Air 
Associates, C.C.A.2, 121 F.2d 586. 

Sl. U.S.—^N. L. R. B. V. Texas Min¬ 
ing & Smelting Co., C.C.A.5, 117 F. 
2d 86. 

Pludiugs as made by board 
Where the board issues an order 
purporting to be based 'on findings 
of fact, there is a presumption that 
the board made them, and a contrary 
allegation ought not to be lightly 
made or sustained.—N. L. R. B. v. 
Cherry Cotton Mills, C.C.A.5, 98 F.2d 
444, rehearing denied 98 F.2d 1021. 
Pailure to relate all facts 
The presumption that the findings 
were made in accordance with the 
law Is not dissipated by the failure 
of the board to relate all of the facts 
' pertaining to the ultimate finding.— 
N. L. R. B. V. Texas Mining & Smelt¬ 
ing Co., C.C.A.5, 117 F.2d 86. 

82. U.S.—N. L. R. B. V. Baldwin Lo- 
comotive Works, C,C.A.3, 128 F.2d 
39—N. L. R. 3B. v. Tex-O-Kan Flour 
Mills Co., C.C.A.5, 122 F.2d 433. 

83. U.S.—N. L. R. B. v. Baldwin Lo- 
comotive Works, C.C.A.3, 128 F.2d 
39—Cupples Co. Manufacturers v, 
N. L. R. B., C.C.A.8. 103 F.2d 953. 

84. U.'S.—N. L. R. B. v. Ford Motor 
Co., C.C.A.9, 118 F.2d 766. 

Weakuess of employees 
The court cannot indulge in any 
assumption of weakness on the part 
of employees as against the employ- 
er.—E. I. Du Pont De Nemours & Co. 
V. N. L. R. B., C.C.A.4, 116 P.2d 388, 
certiorari denied N. L. R. B. v. E. I. 
Dupont de Nemours & Co., 61 S.Ct. 
959, 313 U.S. 571, 85 L.Ed. 1529. 

85. U.S—N. L. R. B. v. Ford Motor 
Co., C.C.A.6, 119 F.2d 326. 
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nection has heen held to have the “burden of 
proof.”86 The burden has been held on the board, 
in proceeding-s for review or enforcement of an 
order made by it, to sustain its findings;87 but by 
other authority the burden df showing that the 
board’s findings and order were without support 
.was held to be on the parties so asserting.88 

Railway Labor Act. In an action brought under 
the 'Railway Labor Act to enforce an award of the 
National Lailroad Adjustinent Board, defendant has 
the burden of showing the invalidity of the award, 
and this burden extends also to the effect of the 
award where dependent on mixed questions of law 
and fact.9Q 

§ 28(136). - Conclusiveness of Board^s 

Findings 

a. Under National Labpr Relations Act 

b. Under Railway Labor Act 

c. Under state statutes 


a. Under National Labor Relations Act 

(a) In gencral 

(b) Inferenccs or conclusions of fact 

(c) Character and sufiicicncy of evi- 

dence 

(a) In General 

In ppoceedings to enforce or revieW an order of 
the National Labor Relations Board the court does not 
act as an Independent trier of the facts, and is bound 
by findings of the board which are supported by suf¬ 
ficient evidence. 

In procecdings to enforce or review an order of 
the National Labor Relations Board, the findings 
and conclusions of the board are in general to be 
accorded the same weight as the verdict of a jury 
under the common law,^! and, if supported by suf¬ 
ficient evidence, are conclusive.^^ As far as a re¬ 
view of the evidence is concerned, the power of the 


88. U.S.—N. L. R. B. v. West Ky. 

Coal Co., C.C.A.6,-162 F.2d 198, cer¬ 
tiorari denled 66 S.Ct. 1372, 328 XJ. 
S, 866, 90 L.Bd. 1636—Cupples Co. 
Manufacturers v. N. L. B. B., C. 
C.A.8, 106 F,2d 100. 

Pa.—Labor Relations Board v. Un¬ 
ion Trust Co., Com.Pl., 89 Pittsb. 
Leg.J. 343. 

Reasou for empl 07 ee’s discliarge 
In a proceeding to enforce an or¬ 
der of the board directing reinstate- 
ment of an employee, wherein the 
board contended that the employee 
was in fact discharged for iznion af- 
flliations and activities rathcr tlian 
for the reasons givon by the employ- 
er, the burden of proof was held to 
be on the board.—L. B. B. v. 
Montgomery Wavd Co., C.C.A.8, 157 
F.2d 486. 

XTsxion as bargaining agent 

In a proceeding to enforce an order 
of the National Labor Kelations 
Board requiring the employer to bar- 
gain collectively with a designated 
Union, the board was held to have 
the burden of proving that the union 
was so organized that mere member- 
ship of employees therein constituted 
the union their designated bargain- 
ing agent—^N. L. B. B. v. Hollywood- 
Maxwell Co., C.C.A.9, 126 F.2d 816. 
Expreesiott of opinion; coerclve con- 
duct 

(1) The board's burden is not sus- 
tained with respect to a charge 
growing out of an expression of 
opinlon by an employer unless the 
entire statement is given.—N. L. B. 
B. V. West Ky. Coal Co., C.C.A.6, 152 
F.2d 198, certiorari denied 66 S.Ct 
1372, 328 U.S. 866, 90 L.Ed. 16361 

(2) However, It is not necesseiry, 
In order to obtaln an enforcement 
decree, for the board to show that 


normally coercive conduct had its 
intended or desired effect—^N. L. B. 
B. V. Aintree Corporation, C.C.A.7, 
132 F.2d 469, certiorari denied Ain¬ 
tree Corporation v. N. L. R. B., 63 
S.Ct 831, 318 U.S. 774, 87 L.Ed. 1144. 
87. U.S,—Cudahy Packing Co. v. N. 
L. R. B., C.C.A.8, 116 F.2a 867. 

U.S.—N. L. R. B. V, Brown Pa¬ 
per Mill Co„ C.C.A.5, 108 F.2d 867, 
certiorari denied Brown Paper 
Mill Co. V. N. L. B. B., 60 'S.Ct 
1104, 310 U.S. 651, 84 L.Ed. 1416. 
Cause of etrlke. 

In proceeding to enforce order re- 
quiring reinstatement of striking em¬ 
ployees, employer which had inter- 
fered with employees’ right to self- 
organization had burden of showing 
that strike would have taken place, 
even if it had not interfered with 
employees' rights.—^N. L. B. B. v. 
Stackpole Carbon Co., C.C.A.3, 105 F. 
2d 167, certiorari denied Stackpole 
Carbon Co. v. N. L. B. B., 60 S.Ct. 
142, 308 U.S. 605, 84 L.Ed. 506, opin- 
ion supplemented, C.C.A., 128 F.2d 
188. 

89. U.S.—Order of Railroad Tele- 
graphers v. Railway Express 
Agency, E.C.Ga., 65 F.Supp. 319, 
reversed on other grounds 137 F.2d 
46, reversed on other grounds 64 
S.Ct 582, 321 U.S. 342, 88 L.Ed. 
788. 

90. U.S.—Order of Railroad Tele- 
graphers v. Railway Express 
Agency, supra. 

91. U.S.—N. L. R. B. V. Riverside 
Mfg. Co., C.C.A.6, 119 F.2d 802— 
Magnolia Petroleum Co. v. N. L. R. 
B., C.C.A.10, 115 F.2d 1007. 

Errors of fact 

Whatever mlstakes the board may 
make in appraising the credibility of 
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witnessep and the weight of evi¬ 
dence, and in drawing inferences 
from conflicting or circumstantia! 
evidence, are errors of fact which, 
like similar errors committed by a 
jury, are not subject to corrcctlon on 
review.—N. L. R. B. v. May Lept. 
Stores Co., C.C.A.8, 162 F.2d 247. 

92. U.S.—Medo Photo Supply Cor¬ 
poration V. National Labor Rela- 
tions Board, 64 S.Ct 830, 321 U.S. 
678, 88 L.Ed. 1007—N. L. R. B. v. 
Waterman S. S. Corporation, 60 S. 
Ct 403, 309 U.S. 20G, 84 L.Ed. 704, 
rehearing denied 60 S.Ct 611, 309 

U. S. 606, 84 L.Ed. 103G—N. L. B. B. 

V. Snnds Mfg. Co., 59 S.Ct 608, 
306 U.S. 332, 83 L.Ed. 682—N. L. 

B. r>. V. May I>opt. Stores Co., C. 

C. A.8, 162 P.2d 247—N. L. B. B. 
V. Continental Pipe Line Co., C.C.A. 
6, 161 F.2d 302—N. L. B. B. v. 
Winona Textile Mills, C.C.A.S, 160 
F.2d 201—N, L. B. B. v. Caroline 
Mills, C.C.A.S, 158 F.2d 794—N. I.. 

R. B. V. Parkers Prairie Co-op. 
Creamery Ass'n, C.C.A.S, 154 P.2d 
456—^Western Elee. Co. v. N. L. 

B. B., C.C.A.4, 147 F.2d 519, cer¬ 

tiorari denied 66 S.Ct 1014, 324 
U.S. 870, 89 L.Ed. 1424—Point 

Brcezo Emp. Ass’n v. N. L. B. B., 

C. C.A.4, 147 F.2d 619, certiorari 
denied 65 S.Ct 1015, 324 U.S. 870, 

89 L.Ed. 1425—N. L. K. B. v. May 
Department Stores Co., C.C.A.S, 
146 P.2d 66, modific-d on other 
grounds 66 S.Ct 203, 326 U.S. 376, 

90 L.Ed. 14'5, rehearing denied 66 

S. Ct 468, 326 U.S. 811, 90 L.Ed. 495 
—N. L. B. ,B. V. Sandy Hili Iron & 
Brass Works, C.C.A.2, 145 F.2d 631 
—^N. L. B. B. V. Idaho Reflning 
Co., C.C.A.9, 143 F.2d 246—N. L. R. 
B. V. Duncan Poundry & Machine 
Works, C.C.A.7, 142 F.2d 594—N. 
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L. R. B. V. Central Steel Tube Co., 
C.C.A.8, 139 P.2d 489—N. L. R. B. 

V. Harbison-Walker Refractories 
Co., C.C.A.8, 135 P.2d 837—N, L. R. 

B. V. Trojan Powder Co., C.C.A.3, 
135 P.2d 337, certiorari denied 64 
S.Ct. 76, 320 U.S. 768, 88 L.Ed. 
458, reliearing denied 64 S.Ct. 194, 
320 U.S. 813, 88 L.Ed. 491—N. L. 
R. B. V. Sun Shipbuilding & Dry 
Dock Co., C.C.A.3, 135 P.2d IS¬ 
IS’. U. R. B. V. Sport-Wear Hosiery 
Mills, C.C.A.6, 134 F.2d 824—N. L. 
R. B. V. Montgomery Ward «& Co., 

C. C.A.9, 133 F.2d 676, 146 A.L.R. 
1045—Carter Carburetor Corpora¬ 
tion V. N. L. R. B.. C.C.A.8, 131 
F.2d 927—N. L. R. B. v. Gallup 
American Coal Co., C.C.A.10, 131 
P.2d 665—N. L. R. B. v, Cities 
Service Oil Co., C.C.A.2, 129 P.2d 
933—N. L. R. B. v. Armour & 
Co., C.C.A.10, 129 P.2d 316—N. L. 

R. B. V. Swift & Co., C.C.A.8, 129 
P.2d 222—N. L. R. B. v. Bradley 
Lumber Co. of Arkansas, G.C.A.8, 
128 P,2d 768—N. L. R. B. v. Qual- 
ity Art Novelty Co., C.C.A.2, 127 
F.2d 903—N. L. R. B. v. Isthmian 

S. S. Co., C,C.A.2. 126 F.2d 598— 
N. L. R. B. V. Aladdin Industries, 
C.C.A.7, 126 F.2d 877, certiorari 
denied Aladdin Industries v. N. L. 

R. B., 62 S.Ct. 1310, .316 U.S. 706, 

86 L.Ed. 1773—N. L. R. B. v. Wal- 
worth Co., C.C.A.7, 124 F.2d 816— 
N. L. R. B. V. Newberry Lumber 
& Chemical Co., C.C.A.6, 123 F.2d 
831—N. L. R. B. V. Moore-Lowry 
Flour Mills Co., C.C.A.10, 122 F.2d 
410—Foote Bros. Gear & Machine 
Corporation v. N. L. R. B., C.C.A. 
7, 121 F.2d 802, conforming to 

mandate N. L. R. B. v. Foote Bros. 
Gear & Machine Corporation, 61 

S. Ct. 318, 311 U.S. 620, 85 L.Ed. 
394—N. L. R. B. v. Sparks-With-! 
ington Co., C.C.A.6, 119 F.2d 78, 
certiorari dismissed 62 S.Ct. 477, 
314 U.S. 703, 86 L.Ed. 662—N. L. R. 

B. V. Reed & Prince Mtg. Co., C. 

C. A.l, 118 P.2d 874, certiorari de¬ 
nied Reed & Prince Mfg. Co. v. N. 
L. R. B., 61 S.Ct. 1119, 313 U.S. 695, 

85 L.Ed. 1549—N. L. R. B. v. Pa¬ 
cific Gas & Electric Co., C.C.A.9, 
118 F.2d 780—Oughton v. N*. L. R. 

B. , C.C.A.3, 118 P.2d 486, certiorari 
denied 62 S.Ct. 485, 315 U.S. 797, 

86 L.Ed. 1198, and Gibbs v. N. L. 
R. B., 62 S.Ct. 485, 315 U.S. 797, 
86 L.Ed. 198—Triplex Screw Co. v. 
N. L. R. B., C.C.A.6, 117 P.2d 858 
—Montgomery Ward & Co. v. N. 
L. R. B., C.C.A.8, 115 P.2d 700— 
N. L. R. B. V. Ford Motor Co., C. 

C. A.6, 114 F.2d 905, certiorari de¬ 
nied Ford Motor Co. v. N. L. R. B., 
€1 S.Ct. 621, 312 U.S. 689, 85 L.Ed. 
1126—Martel Mills Corporation v. 
N. L. R. B., C.C.A.4, 114 F,2d 624— 
N. L. R. B. V. Skinner & Kennedy 
Stationery Co., C.C.A.8, 113 P.2d 
667—N. L. R. B. v. J. S. Popper, 
Inc., C.C.A.3, 113 P.2d 602—N. L. 
R. B. V. Goshen Rubber & Manu- 

66 O.J.S.-25 


facturing Co., C.C.A.7, 110 F.2d 432 
—N, L. R. B. V. Brown Paper 
Mill Co., C.C.A.5, 108 F.2d 867, cer¬ 
tiorari denied Brown Paper Mill 
Co. V. N. L. R. B., 60 S.Ct. 1104, 310 

U. S. 661, 84 L.Ed. 1416—N. L. R. B. 

V. H. E. Fletcher Co., C.C.A.l, 108 
P.2d 469, certiorari denied H. E. 
Fletcher Co. v. N. L. R. B., 60 S.Ct. 
716, 309 U.S. 678, 84 L.Ed. 1022— 

N. L. R. B. V. Empire Furniture 
Corporation, C.C.A6, 107 P.2d 92— 

N. L. R. B. V. Griswold Mfg. Co., 
C.C.A.3, 106 P.2d 713—Burlington 
Dyeing & Finishing Co. v. N. L. R. 

B. , C.C.A.4, 104 F.2d 736—Penin- 
sular & Occidental S. S. Co. v. N. 

L. R. B., C.C.A.6, 98 F.2d 411, cer¬ 
tiorari denied N. L. R. B. v. Penin- 
sular & Occidental S. S. Co., 69 S. 
Ct. 248, 305 U.S. 653, 83 L.Ed. 423 
—N. L. R. B. V. Sands Mfg. Co., 

C. C.A.6, 96 P.2d 712, affirmed 69 S. 
Ct. 508, 306 U.S. 332, 83 L.Ed. 682— 

N. L. R. B. V. Oregon Worsted Co., 

C. C.A.9, 96 F.2d 193—N. L. R. B. 

V. National New York Packing & 
Shipping Co., C.C.A.2. 86 F.2d 98— 

N. L. R. B. V. Cudahy Packing Co., 

D. C.Kan., 34 F.Supp. 63. 

D.C.—N, L. R. B. V. McKesson & 
Robbins, 121 F.2d 84, 74 App.D.C. 
28, certiorari denied McKesson & 
Robbins v. N. L. R. B., 62 S.Ct. 
138,' 314 U.S. 674, 86 L.Ed. 539— 
Warehousemen’s Union Local 117, 
International Brotherhood of 
Teamsters, Chauffeurs, Stablemen 
& Helpers of America, Afflliated 
with American Federation of La¬ 
bor V. N. L. R. B., 121 P.2d 84, 74 
App.D.C. 28, certiorari denied 
Warehousemen’s Union Local 117, 
International Brotherhood of 
Teamsters, Chauffeurs, Stablemen 
and Helpers of America v. N. L. 
R. B., 62 S.Ct. 138, 314 U.S. 674, 86 
L.Ed. 639—N. L. R. B. v. Arcade- 
Sunshine Co., ,118 P.2d 49, 73 App. 
D.C, 128, certiorari denied Arcade- 
Sunshine Co. v. N. L. R. B., 61 S. 
Ct. 942, 313 U.S. 667, 86 L.Ed. 1526. 

Fartlcular flndlngs or determinatlous 

(1) Existence of unfair practices, 
generally.—Republic Aviation Corp. 

V. N. L. R. B., 66 S.Ct. 982, 324 U.S. 
793, 89 L.Ed. 1372, 157 A.L.R. 1081— 
N. L. R. B. V. Le Tourneau Co. of 
Ga., 65 S.Ct. 982, 324 U.S. 793, 89 
L.Ed. 1372, 157 A.L.R. 1081, rehear- 
ing denied 65 S.Ct. 1401, 325 U.S. 894, 
89 L.Ed. 2005—Hamilton v. N. L. R. 
B., C.C.A.6, 160 F.2d 466—N. L. R. B. 
V. Reeves Rubber Co., C.C.A.9, 153 
F.2d 340—^N. L. R. B. v. Baldwin 
Locomotive Works, C.C.A.3, 128 P.2d 
39—Oughton v. N. L. R. B., C.C.A.3, 
118 P.2d 486, certiorari denied 62 
S.Ct. 485, 315 U.S. 797, 86 L.Ed. 1198, 
and Gibbs v. N. L. R. B., 62 S.Ct. 
485, 315 U.S. 797, 86 L.Ed. 1198. 

(2) Interference, coercion, dis- 
crimination, or domination by em- 
ployer.—^N. L. R. B. v. Southern Bell I 
Telephone & Telegraph Co., Ga., 631 
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S.Ct. 905, S19 tr.S. 50, 87 L.Ba. 1250— 
N. L. B. B. V. Southern Ass^n of Bell 
Telephone Employees, Ga., 63 S.Ct. 
905, 319 U.S. 60, 87 L.Ed. 1250— 
N. L. R. B. V. Nevada Consol, Copper 
Corporation, 62 S.Ct. 960, 316 U.S. 
105, 86 L.Ed. 1305—N. L. R. B. v. 
Virginia Electric «Sb Power Co., 62 

5. Ct. 344, 314 U.S. 469, 86 L.Ed. 348 
—N. L. R. B. V. Pennsylvania Grey- 
hound Lines, 58 S.Ct. 571, 303 U.S. 
261, 82 L.Ed. 831, 115 A.L.R. 30/— 
N. L. R. B. V. Jones & Laughlin Steel 
Corporation,'57 S.Ct. 615, 301 U.S. 1, 
81 L.Ed. 893, 108 A.L.R. 1352—East- 
ern Gas & Fuel Associates v. N. L. 
R. B., C.C.A.6, 162 F.2d 864—N. L. 
R. B. V. Edward G. Budd Mfg. Co., 
C.C.A.6, 162 F.2d 461—N. L. R. B. v. 
May Dept. Stores Co., C.C.A.8, 162 F. 
2d 247—N. L. R. B. v. Miller, C.C.A. 

6, 162 P.2d 197—N. L. R. B. v. Rob¬ 
bins Tire & Rubber Co., C.C.A.5, 161 
P.2d 798—N. L. R. B. v. Bird Mach. 
Co., C.C.A.1, 161 F.2d 589—S. H. 
Camp & Co. V. N. L. R. B., C.C.A.6, 
160 P.2d 519—Independent Emp. 
Ass'n of Neptune Meter Co. v. N. L. 
R. B., C.C.A.2, 158 P.2d 448—N. L. 
R. B. V. Marquette Metal Products 
Co., C.C.A.6, 152 P.2d 964—Salmon & 
Cowin V. N. L. R. B., C.C.A.5, 148 P. 
2d 941, certiorari denied 66 S.Ct. 100, 
326 U.S. 758, 90 L.Ed. 456—Salmon 
& Cowin V. N. L. R. B., C.C.A.5, 148 
P.2d 941, certiorari denied 66 S.Ct. 
100, 326 U.S. 758, 90 L.Ed. 456—N. L. 
R. B. V. Walt Disney Productions, C. 
C.A.9, 146 F.2d 44, certiorari denied 
66 S.Ct. 1025, 324 U.S. 877, 89 L.Ed. 
1429—N. L. R. B. v. Clinchfield Coal 
Corporation, C.C.A.4, 145 F.2d 66, 165 

A. L.R. 874—N. L. R. B. v. Concordia 
Ice Co., C.C.A.10, 143 P.2d 656—Elas- 
tic Stop Nut Corporation v. N. L. R. 

B. , C.C.A.8, 142 P.2d 371, certiorari 
denied 65 S.Ct. 55, 323 U.S. 722, 89 
L.Ed. 580—N. L. R. B. v. Chicago 
Steel Poundry Co., C.C.A.7, 142 P.2d 
306, 153 A.L.R. 838—N. L. R. B, v. 
Clinton Woolen Mfg. Co., C.C.A.6, 141 
F.2d 753—N. L. R. B. v. Century Pro¬ 
jector Corp., C.C.A.2, 141 F.2d 488— 
N. L. R. B, V. Standard Oil Co., C.C. 

A. 2, 138 P.2d 885—N. L. R. B. v. 
Western Cartridge Co., Winchester 
Repeating Arms Co. Division, C.C.A. 
2, 138 F.2d 651, certiorari denied 
Western Cartridge Co. v. N. L. R. B., 
64 S.Ct. 780, 321 U.S. 786, 88 L.Ed. 
1077, rehearing denied 64 S.Ct. 942, 
322 U.S. 767, 88 L.Ed. 1'593—N. L. R. 

B. V. Locomotive Pinished Material 
Co., C.C.A,8, 133 P.2d 233—Sperry 
Gyroscope Co. v. N. L. R. B., C.C.A.2, 
129 F.2d 922—Gamble-Robinson Co. 
V. N. L. R. B., C.C.A.S, 129 P.2d 588 
—^N. L. R. B. V. Burry Biscuit Cor¬ 
poration, C.C.A.7, 123 P.2d 540—N. L. 
R. B. V. Air Associates, C.C.A.2, 121 
F.2d 586—^N. L. R. B. v. Yincennes 
Steel Corporation, C.C.A.7, 117 F.2d 
169—^N. L. R. B. V. West Kentucky 
Coal Co., C.C.A.6, 116 F.2d 816— 
Western Union Telegraph Co. v. N. L. 
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court is limited,^3 and its function in this respect is 
to determine whether the necessary quantum of sup- 
porting evidence can be found to support the 


board’s findings.94 It is not for the courts, but is 
rather for the board, to pass on the weight of con- 
fiicting or circumstantial evidence and to deter- 


R. B., C.C.A.2, 113 F.2d 992—N. L. R. 
B. V. Whittier Mills Co., C.C.A.6. 111 
F.2d 474—Hartsell Mills Co. v. N. L. 
R. B., C.C.A.4, 111 F.2d 291—Mexia 
Textile Mills v. N. L. R. B., C.C.A.5, 
110 F.2d 565—Cupples Co. Manufac- 
turers y. K. L. R. B., C.C.A.8, 106 
F.2d 100—K. L. R. B. v. Nebel Knit- 
tlng Co., C.C.A.4, 103 F.2d 594— 

Mooresville Cotton Mills v. N. L. R. 

B. , C.C.A.4, 97 F.2d 959—Clover Fork 
Coal Co. V. N. L. R. B., C.C.A.6, 97 
F.2d 331. 

(3) Cause of strike.—N. L. R. B. 
V. Mt. Clemens Pottery Co., C.C.A., 
147 F.2d 262—N. Ij. R. B, v. Ameri¬ 
can Creosoting Co., C.C.A.B, 139 P.2d 
193, certiorari denied 64 S.Ct. 937, 
321 U.S. 797, 88 L.Ed. 1086. 

(4) Duration and efCect of closed- 
shop agreement or arrangements.— 
N. L. R. B. V. Electric Vacuum Clean- 
er Co., 62 S.Ct. 846, 315 U.S. 686, 86 
L.Ed. 1120, rehearing denied 62 S.Ct. 
1038, 316 U.S. 708, 86 L.Ed. 1776. 

(5) Eifect of employee’s wearing 
of button.—^Republic Aviation Corpo¬ 
ration V. N. L. R. B., C.C.A., 142 F.2d 
193, affirmed 65 S.Ct. 982, 824 U.S. 
793, 89 L.Ed. 1372, 157 A.L.R. 1081. 

(6) Effect of employer's refusal to 
bargain.—Oughton v. N. L. R. B., 

C. C.A.3, 118 P.2d 486, certiorari de¬ 
nied 62 S.Ct. 485, 316 U.S. 797, 86 
L.Ed. 1198, and Gibbs v. N. L. R. B., 
62 S.Ct. 485, 315 U.S. 797, 86 L.Ed. 
1198. 

(7) EfCect on employees of actions 
of foremen.—N. L. R. B. v. Ameri¬ 
can Pearl Button Co., C.C.A.8, 149 
F.2d 311. 

(8) Good faith of employer.— 
Consolidated Aircraft Corporation v. 
K L. R. B., C.C.A.9, 141 P.2d 785— 
N. L, R. B. V. Martin Bros. Box Co., 
C.C.A.7, 130 P.2d 202, certiorari de¬ 
nied Martin Bros. Box Co. v. N. L. 
R. B., 63 S.Ct. 69, 317 U.S. 660, 87 
L.Ed. 531—Singer Mfg. Co. v. N. L. 
R. B., aC.A.7, 119 F.2d 131, certio¬ 
rari denied 61 S.Ct. 1110, S13 U.S. 
595, 86 L.Ed. 1549, rehearing denied 
62 S.Ct. 66, 314 U.S. 708, 86 L.Ed. 585. 

(9) Motive of company official in 
presenting employer’s views.—N". L. 

R. B. V. Fedorbush Co., C.C.A.2, 121 
F.2d 954. 

(10) Status of specifled persons as 
employees.—N. L. R. B. v. Hearst 
Publications, 64 S.Ct. 851, 322 U.S, 
111, 88 L.Ed. 1170, rehearing denied 
N. L. R. B. V. Hearst Publications, 64 

S. Ct. 1148, 2 cases, 322 U.S. 769, 88 
L.Ed. 1595, N. L. R. B. v. Stock- 
holders Pub. Co., 64 S.Ct. 1148, 322 
U.S. 770, 88 L.Ed. 1595, and N. L. R. 
B. V. Times-Mirror Co., 64 S.Ct. 1149, 


322 U.S. 770, 88 L.Ed. 1595—N. L. R. 
B. V. Swift & Co., aC.A.3, 162 P.2d 
575—N. L. R. B. v. Carlisle Lumber 
Co., C.C.A.9, 99 P.2d 533, certiorari 
denied Carlisle Lumber Co. v. N. L. 
R. B., 59 S.Ct. 686, 306 U.S. 646, 83 
L.Ed. 1046. 

(11) Substantial and representa- 
tive character of vote for bargaining 
representative.—L. R. B. v. Stand¬ 
ard Lime & Stone Co., C.C.A.4, 149 
F.2d 435, certiorari denied 66 S.Ct. 
28, 326 U.S. 723, 90 L.Ed. 429. 

(12) Determination that particular 
Union had been selected by em¬ 
ployees as bargaining agent.—N. L. 
R. B. V. Fargo Foundry Co., C.C.A.8, 
141 F.2d 462—N. L. R. B. v. Capital 
Greyhound Lines, C.C.A.6, 140 F.2d 
764, certiorari denied 64 S.Ct. 1285, 
322 U.S. 763, 88 L.Ed. 1590. 

(13) Other findings or determina- 
tions.—Blastic Stop Nut Corporation 
V. N. L. R. B., C.C.A., 142 F.2d 371, 
certiorari denied 65 S.Ct. 55, 323 U.S. 
722, 89 L.Ed. 680—N. L. R. B. v. 
Columbia Products Corporation, C.C. 

A.2, 141 F.2d 687—N. L. R. B. v. In- 
diana & Michigan Electric Co., C.C.A. 
6, 124 F.2d 50, affirmed 63 S.Ct. 394, 
318 U.S. 9, 87 L.Ed. 579. 

93. U.S.—Foote Bros. Gear & Ma¬ 
china Corporation v. N. L. R. B., 
C.C.A.7, 114 P.2d 611, reversed on 
other grounds N. L. R. B. v. Foote 
Bros. Gear & Machine Corporation, 
61 S.Ct. 318, 311 U.S. 620, 85 L.Ed. 
394, mandate conformed to C.C.A., 
Foote Bros. Gear & Machine Cor¬ 
poration V. N. L. R. B., 121 P.2d 
802—Independent Union of Gear 
Workers v. N. L. R. B., C.C.A.7, 114 
F.2d 611, reversed on other grounds 
N. L. R. B. V. Independent Union 
of Gear Workers, 61 S.Ct. 318, 311 
U.S. 620, 85 L.Ed. 394. 


U.S.—N. L. R. B. V. Bird Mach. 
Co., C.C.A.1, 161 F.2d 689—N. L. R. 

B. V. McGough Bakeries Corp., C. 

C. A.6, 163 F.2d 420—N. L, R. B. v. 
Servel, Inc., C.C.A.7, 149 P.2d 642 
—N. L. R. B. V. Western Cart- 
ridge Co., Winchester Repeating 
Arms Co. Division, C,C.A.2, 188 P. 
2d 551, certiorari denied Western 
Cartridge Co. v. N. L. R. B., 64 S. 
Ct. 780, 321 U.S. 786, 88 L.Ed. 1077, 
rehearing denied 64 S.Ct. 942, 322 
U.S. 767, 88 L.Ed. 1593—Wilson & 
Co. V. K. L. R. B., C.C.A.7, 126 P.2d 
114, certiorari denied 62 S.Ct. 1292, 
316 U.S. 699, 86 L.Ed. 1768—N. L. 
R. B. V. Gutmann & Co., C.C.A.7, 
121 F.2d 766—P. W. Woolworth 
Co. V. N. L. R. B., C.C.A.2, 121 P.2d 
658—Inland Lime & Stone Co. v, 
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N. L, R. B., C.C.A.7, 119 P.2a 20— 
Cudahy Packing Co. v. N. L. R. B., 

C.C.A.10, 118 P.2d 205—Valley 

Mould & Iron Corporation v. N. L. 
R. B., C.C.A.7, 116 P.2d 760, certio¬ 
rari denied 61 S.Ct. 1114, 313 U.S. 
590, 85 L.Ed. 1545—N. L. R. B. v. 
Chicago Apparatus Co., C.C.A.7, 116 
P.2d 753—Cudahy Packing Co. v. 
N. L. R. B., C.C.A.S, 116 P.2d 367 
—Magnolia Petroleum Co. v. N. L. 
R. B., C.C.A.10, 115 P.2d 1007— 
Foote Bros. Gear & Machine Cor¬ 
poration V. N. L. R. B., C.C.A.7, 114 
P.2d 611, reversed on other grounds 
]Sr. L. R. B. V. Foote Bros. Gear & 
Machine Corporation, 61 S.Ct. 318, 
311 U.S. 621, 85 L.Ed. 394, man¬ 
date conformed to Foote Bros. 
Gear & Machine Corporation v. N. 
L. R. B., 121 F.2d S02—Indopond- 
ent Union of Gear Workers v. N. 
L. R. B., C.C.A.7, 114 F.2d 611, re¬ 
versed on other grounds N. L. R, 
B. V. Independent Union of Gear 
Workers, 61 S.Ct. 318, 311 U.S. 620, 
85 L.Ed. 394—N. L. R. B. v. Brown 
Paper Mill Co., C.C.A.S, 108 F.2d 
867, certiorari denied Brown Paper 
Mill Co. V. 3Sr. L. R. B., 60 S.Ct. 
1104, 310 U.S. 651, 84 L.Ed. 1416— 
Republio Steel Corporation v. N. 
L. R. B., C.C.A.3, 107 F.2d 472, cer¬ 
tiorari denied 60 S.Ct. 806, 309 
U.S. 684, 84 L.Ed. 1027, order 

denying certiorari vacated 60 S.Ct. 
1072, 310 U.S. 655, 84 L.Ed. 1419, 
certiorari denied Central Council 
of Steel Plants, Northern District, 
Ropublic Steel Corporation v. N. 
L. R. B., 60 S.Ct. 808, 309 U.S. 684, 
84 L.Ed. 1028, supplomcnted C.C.A., 
Republic Steel Corporation v. N. L. 
R. B., 114 F.2d 820, modified on 
other grounds 81 S.Ct. 77, 311 U.S. 
7, 85 L.Ed. 6—N. L. R. B. v. Wash¬ 
ington, Virginia & Maryland Coach 
Co., C.C.A.4, 85 P.2d 990, affirmed 
Washington, Virginia & Maryland 
Coach Corporation v. N. L. R. B„ 
67 S.Ct. 112, 299 U.S. 533, 81 L.Ed. 
392, affirmed 67 S.Ct. 648, 201 U.S. 
142, 81 L.Ed. 966. 

Beasonable basis for flndlngs 

Court can interfere with board’s 
flndings only where evidence ofCered 
no reasonable basis for such flndings. 
—Agwilines, Inc., v. N. L. R. B,, C.C. 
A.6, 87 P.2d 146. 

Different vlew of evidence 
Circuit court of appeals is vested 
with no power to upset flndings of 
board if supported by evidence, even 
if its views are not consonant with 
those of the board.—N, L. R. B. v. 
Pederal Engineering Co., C.C.A.6, 153 
P.2d 233, rehearing denied 155 F.2d 
17. 
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ane the credibility o£ witnesses,®^ and, likewise, it | is for the board to pass on and to determine con- 


k U.S.—May Dept. Stores Co. v. 
N. L. R. B., 66 S.Ct. 203, 326 U.S. 
376, 90 L.Ed. 145, rehearing denied 
66 S.Ct. 468, 326 U.S. 811, 90 L.Ed. 
496—Medo Photo Supply Corpora¬ 
tion V. N. L. R. B., 64 S.Ct. 830, 
321 U.S. 678, 88 L.Ed. 1007—N. L. 

R. B. V. Nevada Consol. Copper 
Corporation, 62 S.Ct. 960, 316 U.S. 
105, 86 L.Ed. 1305-—N. L. R. B. v. 
Link-Belt Co., 61 S.Ct. 358, 311 U. 

S. 584, 86 L.Ed. 368—N. L. R. B. v. 
Independent Union of Craftsmen, 
61 S.Ct. 358, 311 U.S. 584, 86 L.Ed. 
368—Washington, Va. & Md. Coach 
Co. V. N. L. R. B., 67 S.Ct. 648, 301 

U. S. 142, 81 L.Ed. 965—K. L. R. B. 

V. Winona Knitting Mills, C.C.A.8, 
163 F.2d 156—N*. L. R. B. v. May 
Dept. Stores Co., C.C.A.8, 162 P. 
2d 247—N. L. R. B. v. Bird Mach, 
Co., C.C.A.1, 161 F.2d 589—K L. R. 

B. V. Continental Pipe Line Co., C. 

C. A.5, 161 F.2d 302—N. L. R. B. v. 
Winona Textile Mills, C.C.A.8, 160 
F.2d 201—N. L. R. B. v. Women’s 
Wear Co., C.C.A.2. 159 P.2d 866— 
N. L. R. B. V.* Continental Oil Co., 
C.C.A.10, 159 P.2d 326—N. L. R. B. 
V. Jas. H. Matthews & Co., C.C.A.3, 
168 P.2d 706—Wilson & Co. v. N. 
L. R. B., C.C.A.10, 166 P.2d 677, 
certiorari denied 67 S.Ct. 357—^N. 
L. R. B. V. Palm Beach Broadcast- 
ing Corp., C.C.A.6, 155 P.2d 805— 
N. L. R. B. V. Winter, C.C.A.IO, 164 
P.2d 719—^N. L. R. B. v. Roeves 
Rubber Co., C.C.A.9, 153 P.2d 340— 
]Sr. L. R. B. V. Kinner Motors, C. 
C.A.9, 152 P.2d 816, modifled on 
other grounds 164 F.2d 1007—N. 
L. R. B. V. Ridge Tool Co., C.C.A., 
151 P.2d 947—Salmon & Cowin v. 
N. L. R. B., C.C.A.5, 148 F.2d 941, 
certiorari denied 66 S.Ct. 100, 326 

U. S. 758, 90 L.Ed. 456—N. L. R. B. 

V. E. C. Atkins & Co., C.C.A., 147 

P.2d 730, vacaled on other grounds 
65 S.Ct. 1413, 325 U.S. 838, 89 L. 
Ed. 1965, rehearing denied 66 S. 
Ct. 13, 326 U.S. 804, 90 L.Ed. 490, 
reinstated 165 P.2d 567, reversed 
on other grounds 67 S.Ct. 1266— 
3Sr. L. R. B. V. Greater N. T. Broad- 
casting Corp., C.C.A.2, 147 P.2d 

337, certiorari denied 65 S.Ct. 
1199, 325 U.S. 860, 89 L.Ed. 1981— 
N. L. R. B. V. Standard Gage Co., 
C.C.A.2, 146 P.2d 33—IST. L. R. B. 
V. Saiidy Hili Iron & Brass Works, 
C.C.A.2, 146 F.2d 631—N. L. R. B, 
V. Landis Tool Co., C.C.A.3, 145 P. 
2d 152—N. L. R. B. v. Gluek Brew- 
ing Co., C.C.A.8, 144 P.2d 847—N. 
L. R. B. V. Pairmont Creamery Co., 
C.C.A.10, 144 F.2d 128—N. L. R. 
B. V. Laister-Kauffmann Aircraft 
Corporation, C.C.A.8, 144 F.2d 9— 
N. L. R. B. V. Pairmont Creamery 
Co., C.C.A.10, 143 P.2d 668, certio¬ 
rari denied 65 S.Ct. 87, 323 U.S. 
752, 89 L.Ed. 602—N. L. R. B. v. 
Concordia Ice Co., C.C.A.IO, 143 P. 


2d 656—N. L. R. B. v. M. E. Blatt 
Co., C.C.A.3, 143 P.2d 268, certio¬ 
rari denied 65 S.Ct. 135, 323 U.S. 
774, 89 L.Ed. 619—Locomotive Pin- 
ished Material Co. v. K. L. R. B., 
C.C.A.10, 142 P.2a 802—N. L. R. 

B. V. Thompson Products, C.C.A.9, 
141 P.2d 794—N. L. R. B. v. Cen- 
tury Projector Corporation, C.C.A. 
2, 141 P.2d 488—N. L. R. B. v. 
Glenn L. Martin-Nebraska Co., C. 

C. A.8, 141 F.2d 371—Kumble Oil & 
Refining Co. v. N. L. R. B., C.C.A.5, 
140 P.2d 777—Carter Carburetor 
Corporation v. N. L. R. B., C.C.A.8, 
140 P.2d 714—N. L. R. B. v. Cape 
County Milling Co., C.C.A.8, 140 P. 
2d 643, 152 A.L.R. 144—Boeing Air- 
plane Co., Wichita Division, v. N. 
L. R. B., C.aA.10, 140 P.2d 423— 

K. L. R. B. V. Lettie Lee, Inc., C. 
C.A.9, 140 F.2d 243—N. L. R. B. v. 
Baltimore Transit Co., C.C.A.4, 140 
P.2d 51, certiorari denied Balti¬ 
more Transit Co. v. N. L. R. B., 64 
S.Ct. 848, 321 U.S. 795, 88 L.Ed. 
1084—Utah Copper Co. v. N. L. R. 

B. , C.C.A.10, 139 P.2d 788, certio¬ 
rari denied 64 S.Ct. 946, 322 U.S. 
731, 88 L.Ed. 1566—Berkshire 
Knitting Mills v. N. L. R. B., C. 

C. A.3, 139 P.2d 134, certiorari de¬ 
nied 64 S.Ct. 1158, 322 U.S. 747, 88 

L. Ed. 1579—N. L. R. B. y. Western 
Cartridge Co., Winchester Repeat- 
ing Arms Co, Division, C.C.A.2, 138 
P.2d 661, certiorari denied Western 
Cartridge Co. v. N. L. R. B., 64 S. 
Ct 780, 321 U.S. 786, 88 L.Ed. 1077, 
rehearing denied 64 S.Ct. 942, 322 

U. S. 767, 88 L.Ed. 1693—1^. L. R. 

B. V. Crown Can Co., C.C.A.8, 138 
P.2d 263, certiorari denied Crown I 
Can Co. V. N. L. R. B., 64 S.Ct. 
627, 321 U.S. 769, 88 L.Ed. 1065—1 
N. L. R. B. V. Pranks Bros. Co., 

C. C.A.l, 137 P.2d 989, affirmed 64 
S.Ct. 817, 321 U.S. 702, 88 L.Ed. 
1020—Jacksonville Paper Co. v. N. 
L. R. B., C.C.A.6, 137 P.2d 148, cer¬ 
tiorari denied 64 S.Ct 84, 320 U.S. 
772, 88 L.Ed. 4'62—N. L. R. B. v. 
Security Warehouse & Cold Stor- 
age Co., C.C.A.9, 136 P.2d 829—N*. 
L. R. B. V. Barrett Co., C.C.A.7, 135 
P.2d 959—Texas Co. v. N. L. R. B., 
C.C.A.9, 135 P.2d 562—N. L. R. B. 

V. Sun Shipbuilding & Dry Dock 
Co., C.C.A.3, 135 P.2d 16—H. L. R. 

B. V. Johnson Steel & Wire Co., 

C. C.A.1, 134 P.2d 785—N. L. R. B. 
V. John Engelhorn & Sons, C.C.A.3, 
134 P.2d 563—West Virginia Glass 
Specialty Co. v. N. L. R. B., C.C.A, 
4, 134 P.2d 551, certiorari denied 
64 S.Ct 38, 320 U.S. 738, 88 L.Ed. 
437—N. L. R. B. v. Adel Clay Prod¬ 
ucts Co., C.C.A.8, 134 P.2d 342— 
N. L. R. B. V. Montgomery Ward & 
Co., C.C.A.9, 133 P.2d 676, '146 A. 
L.R. 1045—Greenport Basin & Con- 
struction Co. v. N. L. R. B., C.C.A. 
2, 132 P.2d 857—N*. L. R. B. V. 


Schaefer-Hitchcock Co., C.C.A, 9, 
131 P.2d 1004—N. L. R. B. v. Cities 
Service Oil Co., C.C.A.2. 129 P.2d 
933—N. L. R. B. v. Goodyear Tire 
& Rubber Co. of Alabama, C.C.A.5, 
129 F.2d 661, certiorari dismissed 
63 S.Ct 1026, 319 U.S. 776, 87 L.Ed. 
1723—Stonewall Cotton Mills v. N. 
L. R. B., C.C.A., 129 P.2d 629, cer¬ 
tiorari denied 63 S.Ct 72, 317 U.S. 
667, 87 L.Ed. 636—N. L. R. B. v. 
Armour & Co., C.C.A.IO, 129 P.2d 
316—American Smelting & Refin- 
ing Co. V. N. L. R. B., C.C.A.5, 128 
P.2d 345—^N. L. R. B. v. Condenser 
Corporation of America, C.C.A.3, 
128 P.2d 67—N. L. R. B. v. Qual- 
ity Art N^ovelty Co., C.C.A.2, 127 
P.2d 903—K. L. R. B. v. Chatta- 
nooga Bakery, C.C.A.6, 127 F.2d 
201, certiorari denied Chattanooga 
Bakery v. IST. L. R. B., 63 S.Ct. 157, 
317 U.S. 676, 87 L.Ed. 543-Ameri¬ 
can Smelting & Reflning Co. v. N. 
L. R. B.. C.C.A.8, 126 F.2d 680— 
N. L. R. B. V. Keystone Preight 
Lines, C.C.A.10, 126 P.2d 414—N. 
L. R. B. V. Aluminum Goods Mfg. 
Co., C.C.A.7, 125 P.2d 353—N. L. R. 
B. V. Walworth Co., C.C.A.7, 124 P. 
2d 816—N. L. R. B. v. Niles Pire 
Brick Co., C.C.A.6, 124 P.2d 366, 
certiorari denied Niles Pire Brick 
Co. V. N. L. R. B., 62 S.Ct 044, 316 

U. S. 664, 86 L.Ed. 1740—N. L. R. 

B. V. Burry Biscuit Corporation, C. 

C. A.7, 123 P.2d 640—N. L. R. B. 

V. Tex-O-Kan Plour Mills Co., C. 
C.A.5, 122 P.2d 433—N. L. R. B. 
V. Moore-Lowry Plour Mills Co., 
C.C.A.10, 122 P.2d 419—N. L. R. B. 
V. Moltrup Steel Products Co., C. 
C.A.3, 121 P.2d 612—N. L. R. B. v. 
Blue Bell-Globe Mfg. Co., C.C.A.4, 
120 P.2d 974—N. L. R. B. v. Alumi¬ 
num Products Co., C.C.A.7, 120 P. 
2d 567—Roebling Employees Ass'n 
V. N. L. R. B., C.C.A.3, 120 P.2d 289 
—N. L. R. B. V. Auburn Foundry, 
C.C.A.7, 119 P.2d 331—American 
Enka Corporation v. N. L. R. B., 
C.C.A.4, 119 P.2d 60—Texas Co. v. 
N. L. R. B., C.C.A.7, 119 P.2d 23— 
N, L. R. B. V. Reed & Prince Mfg. 
Co., C.C.A.1, 118 F.2d 874, certio¬ 
rari denied Reed & Prince Mfg. Co. 
V. N. L. R. B., 61 S.Ct 1119, 313 U. 
S. 595, 85 L.Ed. 1549—N. L. R. B. 
V. New Era Die Co„ C.C.A.3, 118 
P.2d 500—Oughton v. N. L. R. B., 
C.C,A.3, 118 P.2d 486, certiorari de¬ 
nied 62 S.Ct 485, 315 U.S. 797, 86 
L.Ed. 1198, and Gibbs v. N. L. R. 
B., 62 S.Ct 485, 315 U.S. 797, 86 
L.Ed. 1198—Cudahy Packing Co. v. 
N. L. R. B., C.C.A.10, 118 P.2d 295 
—New Idea v. N. L. R. B., C.C.A.7, 
117 P.2d 517-N. L. R. B. v. Texas 
Mining & Smelting Co., C.C,A.6, 117 
P.2d 86—^N. L. R. B. v. Chicago Ap¬ 
paratus Co., C.C.A.7, 116 P,2d 753— 
N. L. R. B. V. Swift & Co., C.C.A. 
8. 116 F.2d 143—N. L. R. B. v. 
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roverted questions of fact.^® The court may not The court does havc the right and duty, however^ 
indertake an independent consideration of the case to determine whether or not there is any proper 
Ls a trier of the facts,^*^ or encroach on the power evidence on which the board^s finding-s can be predi- 
)f the board to make findings of fact.®^ cated.^^ The matter of whether the board pro- 


Stover, C.C.A.10, 114 F.2d 513— 

M. H. Ritzwoller Co. v. N. L. R. B., 
C.C.A.7, 114 P.2d 432—N. L. R. B. 
V. Elkland Leather Co., C.C.A.3, 
114 F.2d 221, certiorari denied Elk- 
land Leather Co. v. N. L. R. B., 61 
S.Ct. 170, 311 U.S. 705, 85 L.Ed. 
457—^New Tork Handkerchief Mfg. 
Co. V. N. L. R. B., C.C.A.7, 114 F. 
2d 144, certiorari denied 61 S.Ct. 
170, 311 U.S. 704, 85 L.Ed. 457— 

N. L. R. B. V. Viking Pump Co., C. 
C.A.8, 113 P.2d 759, certiorari de¬ 
nied Viking Pump Co. v. N. L. R. 

B. , 61 S.Ct. 449, 312 U.S. 680, 85 
L.Ed. 1119—N. L. R. B. v. Skinner 
& Kennedy Stationery Co., C.C.A.8, 
113 F.2d 667—Continental Oil Co, 
V. N. L. R. B., C.C.A.IO, 113 P.2d 
473, case remanded on other 
grounds 61 S.Ct. 861, 313 U.S. 212, 
85 L.Ed. 1292—N. L. R. B. v. Piqua 
Munising Wood Products Co., C. 

C. A.6, 109 P.2d 552—Cupples Co. 
Manufacturers v. N. L. R. B., C.C. 

A.8, 106 F.2d 100—Swift & Co. v. 
N. L. R. B., C.C,A.10, 106 F.2d 87 
—N. L. R. B. V. Colten, C.C.A.6, 
106 P.2d 179—Fansteel Metallurgi- 
cal Corporation v. N. L. R. B., C.C. 

A. 7, 98 P.2d 375, modifled on other 
grounds 69 S.Ct. 490, 306 U.S. 240, 
83 L.Ed. 627, 123 A.L.R. 699—K*. 
L. R. B. V. Wallace Mfg. Co., C. 
C.A.4, 95 F.2d 818—K L. R. B. v. 
Washington, Virginia & Maryland 
Coach Co., C.C.A.4, 86 F.2d 090, 
afarmed Washington, Virginia & 
Maryland Coach Corporation v. N. 
L. R. B., 57 S.Ct. 112, 299 U.S. 633, 
81 L.Ed. 392, afUrmed 57 S.Ct. 648, 
201 U.S. 142, 81 L.Ed. 965. 

D.C.—E. Anlhony & Sons v. N. L. R. 

B. , 163 F.2d 22—N. L. R, B. v. 
Arcade-Sunshine Co., 118 F.2d 
49, 73 App.D.C. 128, certiorari de¬ 
nied Arcade-Sunshme Co. v. N. L. 
R. B., 61 S.Ct. 942, 313 U.S. 567, 
.85 L.Ed. 1526. 

Probative value of testimony by 
employees before the board that they 
voluntarily organized and joined 
company union and that, to thelr 
knowledge, its affairs were uninflu- 
enced by employer, was for the 
board.—^3Sr. L. R. B. v. Donnelly Gar- 
ment Co., 67 S.Ct. 756. 

9e. U.S.—N. L. R. B. V. Cheney Cal. 
Lumber Co., 66 S.Ct. 653, 327 U.S- 
385, 90 L.Ed. 739—N. L. R. B. v. 
Schaefer-Hitchcock Co., C.C. A. 9, 
131 F.2d 1004—N. L. B. B. v. Gal- 
lup American Coal Co., C.C.A.10, 
131 P.2d 665—N. L. R. B. v. Cities 
Service Oil Co., C.C.A.2, 129 F.2d 
933—L. R. B. v. Armour & Co., 

C. C.A.10, 129 F.2d 316—N. L. R. B. 
V. Burry Biscuit Corporation, C.C. 


A.7, 123 F.2d 640—N. L. R. B. v. 
Moore-Lowry Plour Mills Co., C. 
C.A.IO. 122 P.2d 419—N. L. R. B. v. 
Blossom Products Corporation, C.C. 

A. 3. 121 F.2d 260—N. L. R. B. v. 
Stackpole Carbon Co., C.C.A.3, 105 
P.2d 167, certiorari denied Stack¬ 
pole Carbon Co. v. N. L. R. B., 60 
S.Ct. 142, 308 U.S. 605, 84 L.Ed. 
506. opinion supplemented, C.C.A., 
128 P.2d 188—Mooresville Cotton 
Mills V. N. L. R. B., C.C.A.4, 97 P. 
2d 959—N". L. R. B. v. Remington 
Rand, C.C.A.2, 94 P.2d 862, cer¬ 
tiorari denied Remington Rand v. 
N. L. R. B., 58 S.Ct. 1046, 304 U.S. 
676, 82 L.Ed. 1540, rehearing de¬ 
nied Remington Rand v. U. 'S., 58 
S.Ct. 1054, 304 U.S. 690, 82 L.Ed. 
3 549, certiorari denied Contrai 
Exeeutive Council of Remington 
Rand Employes’ Ass’n v. N. L. R. 

B. , 58 S.Ct. 1061, 304 U.S. 685, 82 
L.Ed. 1546. 

EQLuivalence of employment 
As respeets right to reinstatement 
on order of National Labor Relations 
Board, equivalence of omploymont of 
men who had been refused relnstate- 
ment because of connection with, or 
interest in, union, and who had ob- 
tained other employment after re- 
fusal of reinstatement, was fact 
question for board.—Mooresville Cot¬ 
ton Mills V. N. L. R, B., C.C.A.4, 97 
P.2d 959. 

Continuauce of membershlp in union 
Question as to prosumption of con- 
tinuation of membcrshlp in union 
was one of fact and restod in sound 
discretion of board to be decided in 
light of facts before it.—N. L. R. B. 
V. Piqua Munising Wood Products 
Co., C.C.A.6, 109 F.2d 552. 

97. U.S.—N, L. R. B. v. Virginia 

Electric & Power Co., 62 S.Ct. 344, 
314 U.S. 469, 86 L.Ed. 348—Inter¬ 
national Ass’n of Machinists, Tool 
and Die Makers Lodge No. 35, v. 
N; L. R. B., App.D.C., 61 S.Ct. 83, 
311 U.S. 72, 86 L.Ed. 60, rehearing 
denied 61 S.Ct. 314, 311 U.S. 729, 
85 L.Ed. 474—^National Labor Re¬ 
lations Board v. Grieder Machine 
Tool & Die Co., C.C.A.6, 142 P.2d 
163, certiorari denied 65 S.Ct. 56, 
323 U.S. 724, 89 L.Ed. 682—N. L. 
R. B. V, Trojan Powder Co., C.C.A. 
3, 135 P.2d 337, certiorari denied 
Trojan Powder Co. v. N. L. R. B., 
64 S.Ct. 76, 320 U.S. 768, 88 L.Ed. 
458, rehearing denied 64 S.Ct. 194, 
320 U.S. 813, 88 L.Ed. 491—N. L. 
R. B. V. Johnson Steel & Wire Co., 

C. C.A.1, 134 P.2d 785—N. L. R. B. 
V. Newberry Liimber & Chemical 
Co., C.C.A.6, 123 F.2d 831—N. L. 
R. B. V. Moench Tanning Co., 121 


F.2d 951—^N. L. R. B. v. Brown Pa¬ 
per Mill Co., C.C.A.5, 108 P.2d 867, 
certiorari denied Brown Paper 
Mill Co. V. N. L. R. B., 60 S.Ct. 
1104, 310 U.S. 651, 84 L.Ed. 1416— 
N. L. R. B. V. Union Pacific Stag- 
es, C.C.A.9, 99 F.2d 153—N. L. R. 

B. V. Washington, Virginia & 
Maryland Coach Co., C.C.A.4, 85 F. 
2d 990, aihrmed Washington, Vir¬ 
ginia & Maryland Coach Corpora¬ 
tion V. N. L. R. B., 67 S.Ct. 112, 
299 U.S. 533, 81 L.Ed. 392, aiRrrned 
57 S.Ct. 648, 301 U.S. 142, 81 L.Ed. 
965. 

Determlnatlon of preponderance of 
evldenoe 

It is not the province of the court 
to decide the facts on proponderance 
of the evidence.—Continental Box 
Co. V. N. L. R. B., C.C.A.6, 113 P.2d 
93. 

98, U.S.—^N. L. R. B.' v. Waterman 
S. S. Corporation, 60 S.Ct. 493, 309 

U. S. 20C, 84 L.Ed. 704, rehearing 
denied 60 S.Ct. 611, 309 U.S. 696, 
84 L.Ed. 1036—N. L. R. B. v. Per- 
fect Circle Co., C.C.A.7, 162 P.2d 
666—^N. L. R, B. v. Harris-Wood- 
son Co., C.C.A.4, 162 F.2d 97—N. L. 
R. B. V. Cape County Milling Co., 

C. C.A.8, 140 P.2d 543, 152 A.L.R. 
144—N. L. R. B. V. Brown Paper 
Mill Co., C.C.A.6, 133 P.2d 988— 
N. L. R. B. V. Montgomery Ward 
& Co., C.C.A.9, 133 F.2d 676, 146 
A.L.R. 1045—Sperry Gyroscope 
Co. V. N. L. R. B., C.C.A.2, 129 F. 
2d 922—N. L. R. B. v. Newberry 
Lumber & Chemical Co., C.C.A.6, 
123 F.2d 831—Texas Co. v. N. L. 
R. B., C.C.A.7, 119 F,2d 23—N. L. 
R. B. V. New Era Die Co., C.C.A.3, 
118 F.2d 500—N. L. R. B. v. Elk- 
land Leather Co., C.C.A.3, 114 F.2d 
221, certiorari denied Elkland 
Leather Co. v. N. L. R. B., 61 S.Ct. 
170, 311 U.S. 705, 85 L.Ed. 457— 
New York Handkerchief Mfg. Co. 

V. N. L. R. B., C.C.A.7, 114 F.2d 
144, certiorari denied 61 S.Ct. 170, 
311 U.S. 704, 85 L.Ed. 467—N. L. 
R. B. V. Falk Corporation, C.C.A.7, 
102 F.2d 383—N. L. R. B. v. Wash¬ 
ington, Virginia & Maryland Coach 
Co., C.C.A.4, 85 F.2d 990, afflrmed 
Washington, Virginia & Maryland 
Coach Corporation v. N. L. R. B., 
57 S.Ct. 112, 299 U.S. 533, 81 L.Ed. 
392, afnrmod 57 S.Ct. 648, 301 U.S. 
142, 81 L.Ed. 966. 

Missing flndings 

It is not the function of the court 
to supply missing findings of fact.— 
N. L. R. B. V. Somerset Shoe Co., C. 
C.A.1, 111 F.2d 681. 

99. U.S.—N. L. R. B. v. Robbins 
Tire & Rubber Co., C.C.A.6, 161 F. 


ooo 
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ceeded lawfully in making up the findings of fact 
and its order is not a question on which its find¬ 
ings are conclusive.l On the question of unfair- 
ness or bias of the trial examiner, the board^s find¬ 
ings, although not to be lightly disturbed,2 are not 
conclusive.3 

Disagreemcnt within hoardj or with trial exam¬ 
iner, A determination of the board on the evidence 
may be conclusive on the court notwithstanding a 
member of the board dissented,^ or the trial ex¬ 
aminer reached a different conclusion;^ and the 
fact that the members of the board disagreed on 
gertain conclusions does not authorize the court 
to weigh the evidence or hold that the board^s or¬ 
der was not supported by substantial evidence, 
where, in so far as the members of the board did 


agree, their findings of fact were so supported.® 
The court may, however, properly take into con- 
sideration such contrariety of views as bears on the 
question of the substantial character of the evi- 
dence.*^ 

(b) Inferences or Conclusions of Fact 

Findings of the National Labor Relations Board 
which are based on reasonable inferences are concJu- 
sive on the court notwithstanding the court, If consid- 
ering the matter as an original trler of the facts, might 
have drawn a different Inference. 

It is for the National Labor Relations Board to 
draw inferences from the evidence or established 
facts, and the court may not substitute its own in¬ 
ferences or conclusions from disputed facts for 
those of the board.® A reasonable inference or con- 


2d 798—Jacksonvllle Paper Co. v. 
N. L, R. B., C.C.A., 137 P.2d 148, 
certiorari denied 64 S.Ct. 84, 320 

U. S. 772, 88 L.Ed. 462—N. L. R. B. 

V. Adel Clay Products Co., C.C.A. 
8, 134 F.2d 342—N. L. R. B. v. 
Ohio Calcium Co., C.C.A., 133 P.2d 
721—N. L. R. B. V. Goodyear Tire 
& Rubber Co. of Alabama, C.C.A., 
129 P.2d 661, certiorari dismissed 
63 S.Ct. 1026, 319 U.S. 776, 87 L. 
Ed. 1723—Southern Ass’n of Bell 
Telephone Employees v. N. L. R. 
B., C.C.A.6, 129 P.2d 410, reversed 
on other grounds 63 S.Ct. 905, 319 

U. 'S. 50, 87 L.Ed. 1260—N. L. R. B. 

V, Ford Motor Co., C.C.A.6, 119 F. 
2d 326—^N. L. R. B. v. Riverside 
Mfg. Co., C.C.A.5, 119 F.2d 302— 
N. L. R. B. V. Automotive Main- 
tenance.Machinery Co., C.C.A.7, 116 
F.2d 360, reversed on other 
grounds 62 S.Ct. 608, 315 U.S. 282, 
86 L.Ed. 848—C. G. Conn, Limited, 
V. N. L. R. B., C.C.A.7, 108 P.2d 390 
—JefCerson Electric Co. v. N. L. R. 
B., C.C.A.7, 102 F.2d 949—N. L. R. 
B. V. Bell Oil & Gas Co., C.C.A.5, 
98 F.2d 870—N. L. R. B. v. Cher- 
ry Cotton Mills, C.C.A.5, 98 F.2d 
444, rehearing denied 98 F.2d 1021 
—N. L. R. B. V. Lion Shoe Co., C.C. 
A.l, 97 F.2d 448. 

Question of law 

The question whether there is suf¬ 
ficient evidence to support findings 
of fact is one of law.—N. L. R. B. v. 
Boss Mfg. Co., C.C.A.7, 107 F.2d 674. 
Xnterpretation of testimony 

The court is not without power to 
interpret or construe the testimony 
of the witnesses whom the board 
and the examiner have chosen to be- 
lieve.—Jacksonville Paper Co. v. N. 
L. R. B., C.C.A., 137 P.2d 148, cer¬ 
tiorari denied 64 S.Ct. 84, 320 U.S. 
772, 88 L.Ed. 462. 

1 . U.S. — Cupples Co. Manufacturers 
V. N. L. R. B., C.C.A.8, 103 P.2d 
963— K L. R. B. V. Cherry Cotton 


Mills. C.C.A.5. 98 F.2d 444, rehear- 
ing denied 98 F.2d 1021. 

2. U.S.—N. L. R. B. V. Acme-Evans 
Co., C.C.A.7, 130 P.2d 477, certio¬ 
rari denied Acme-Evans Co. v. N. 
L. R. B., 63 S.Ct. 769, 318 U.S. 772, 
87 L.Ed. 1142, rehearing denied 63 
S.Ct. 851, 318 U.S. 802, 87 L.Ed. 
1166. 

3. U.S.—^N. L. R. B. V. Acme-Evans 
Co., C.C.A.7, 130 F.2d 477, certio¬ 
rari denied Acme-Evans Co. v. N. 
L.R.B., 63 'S.Ct. 769, 318 U.S. 772, 
87 L.Ed. 1142, rehearing denied 63 
S.Ct. 851, 318 U.S. 802, 87 L.Ed. 
1166. 

4. U.S.—'Wyman-Gordon Co. (In- 
galls Shepard Division) v. N. L. R. 
B., C.C.A.7, 153 P.2d 480—N. L. R. 
B. V. Leviton Mfg. Co., C.C.A.2, 
111 P.2d 619. 

5. U.S. — ^Wyman-Gordon Co. (In- 

galls Shepard Division) v. N*. L. R. 
B., C.C.A.7, 153 P.2d 480—N. L. 
R. B. V. Laister-Kauffmann Air- 
craft Corporation, C.C.A.8, 144 

P.2d 9—N, L. R. B. v. Tex-O-Kan 
Flour Mills Co., C.C.A.5, 122 

F.2d 433—Eagle-Picher Mining & 
Smelting Co. v. N. L. R. B., 119 F. 
2d 903. 

Fair and Impartial hearlng 

Fact that board reached a conclu- 
sion opposite to that of trial exam¬ 
iner did not Show that employer was 
denied a fair and impartial hearing. 
—Wilson & Co. V. N. L. R. B., C.C. 
A.7, 124 F.2d 845. 

Sisagreemeut as to weight and credl- 
Tbility of evidence 
Where there is substantial evi¬ 
dence to support board's findings, 
the court may not set them aside 
merely because board’s view of 
weight and credibility of evidence 
difCered from that of trial examiner. 
— ^N. L. R. B. V. Laister-Kauffmann 
Aircraft Corporation, C.C.A.8, 144 F. 
2d 9. 


'S. U.S.—N. L. R. B. V. A. Sartorius 
& Co., C.C.A.2, 140 F.2d 203. 

7. U.S.—^Wyman-Gordon Co. (In- 
galls Shepard Division) v. N. L. R. 
B., C.C.A.7, 153 F.2d 480—Wilson 
& Co. V. N. L. R. B., C.C.A.8, 123 
F.2d 411. 

8. U.S.—N. L. R. B. V. Cheney Cal. 
Lumber Co., 66 S.Ct. 653, 327 U.S. 
385, 90 L.Ed. 739—N, L. R. B. v. 
Hearst Publications, 64 S.Ct. 861, 
322 U.S. 111, 88 L.Ed. 1170, rehear¬ 
ing denied N. L. R. B. v. Hearst 
Publications, 64 S.Ct. 1148, 2 cases, 
322 U.S. 769, 88 L.Ed. 1696, N. L. 

R. B. V. Stockholders Pub. Co., 64 

S. Ct. 1148, 322 U.S. 770, 88 L.Ed. 
1695, and N. L. R. B. v, Tiines- 
Mirror Co., 64 S.Ct. 1149, 322 U.S. 
770, 88 L.Ed. 1695—Medo Photo 
Supply Corporation v. N. L. R. B., 
64 'S.Ct. 830, 321 U.S. 678, 88 L.Ed. 
1007—N. L. R. B. v. Link-Belt Co., 
61 S.Ct. 358, 311 U.S. 684, 86 L.Ed. 
368—N*. L. R. B. v. Independent 
Union of Craftsmen, 61 S.Ct. 368, 
311 U.S. 584, 85 L.Ed. 368—N. L., 
R. B. V. Pennsylvania Greyhound 
Lines, 58 S.Ct. 571, 303 U.S. 261, 
82 L.Ed. 831, 115 A.L.R. 307—W. 
L. R. B. V. Winona Knitting Mills, 
C.C.A.8, 163 P.2d 156—N. L. R. B. 
V. Harris-Woodson Co., C.C.A.4, 162 
P.2d 97—N. L. R. B. v. Bird Mach. 
Co., C.C.A.1, 161 P.2d 589—N-. L. 
R. B. v. Continental Pipe Line Co., 
C.C.A.6, 161 F.2d 302—S. H. Camp 
& Co. V. N. L. R. B., C.C.A.6, 160 
F.2d 519—L. R. B. v. Continen¬ 
tal Oil Co., C.C.A.10, 159 P.2d 326 
—Wilson & Co. V. N. L. R. B., C. 
C.A.IO, 156 P.2d 677, certiorari de¬ 
nied 67 S.Ct. 357—N. L. R. B. V. 
Winter, C.C.A., 164 F.2d 719—N. L. 
R. B. V. E, C. Atkins & Co., C.C.A, 
7, 147 P.2d 730, vacated on other 
grounds 65 S.Ct. 1413, 325 U.S. 
838, 89 L.Ed. 1965, rehearing denied 
66 S.Ct. 13, 326 U.S. 804, 90 L.Ed. 
490, reinstated, C.C.A., 155 F.2d 
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lusion of fact drawn by the board binds the court,^ ences could also have been drawn/O and notwith- 
Dtwithstanding other contrary or reasonable infer- standing the court, if considering the matter de 


667, reversed on other grounds 67 
S.Ct. 1265—^Western Elee. Co. v. N. 
Ii. R. B., C.C.A., 147 P.2d 519, cer¬ 
tiorari denied 65 S.Ct. 1014, 324 

U. S. 870, 89 L.Ed. 1424--Point 

Breeze Emp. Ass'n v. N. L. R. B., 
C.C.A.7, 147 F.2d 619, certiorari de¬ 
nied 65 S.Ct. 1015, 324 U.S. 870, 89 
L.Ed. 1425—N. L. R. B. v. Mt. 
Clemens Pottery Co., C.C.A.6, 147 
F.2d 262—N. L. R. B. v. May De¬ 
partment Stores Co., C.C.A.8, 146 F. 
2d 66, modifled on other grounds 
66 S.Ct. 203, 326 U.S. 376, 90 L.Ed. 
145, rehearing denied 66 S.Ct. 468, 
326 U.S. 811, 92 L.Ed. 495—N. L. 
R. B. V. Landis Tool Co., C.C.A.3, 
145 F.2d 152—N. L. R. B. v. Fair- 
mont Creamery Co., C.C.A.10, 144 
F.2d 128—N. L. R. B. v. Laister- 
Kauffmann Aircraft Corporation, 
C.C.A.8, 144 F.2d 9—N. L. R, B. v. 
Fairmont Creamery Co., C.C.A., 143 
P.2d 668, certiorari denied 65 S. 
Ct. 87, 323 U.S. 752, 89 L.Ed. 602 
—N. L. R. B. V. M. E. Blatt Co., 
C.C.A.3, 143 P.2d 268, certiorari 

denied 65 S.Ct. 135, 323 U.'S. 774, 89 
L.Ed. 619—N. L. R. B. v. Chicago 
.Steel Foundry Co., C.C.A.7, 142 P. 
2d 306, 153 A.L.R. 838—N. L. R. B. 

V. Grieder Machine Tool & Die 

Co., C.C.A.6, 142 P.2d 163, certiorari 
denied 65 S.Ct. 66—N. L. R. B. v. 
Glenn L. Martin-Nehraska Co., C. 
C.A.8, 141 F.2d 371—Boeing Air- 
plane Co., Wichita Dlvision, v. N. 
L. R. B., C.C.A.10, 140 P.2d 423— 
Western Cartridge Co. v. N. L. R. 
B., C.C.A.7, 139 P.2d 855—Utah 

Copper Co. v. N. L. R. B., C.C.A.10, 
139 F.2d 788, certiorari denied In- 
dependent A.' 3 s’n of Mill Workers 
V. N. L. R. B., 64 S.Ct. 946, 322 

U. S. 731, 88 L.Ed. 1566—N. L. R. 

B. V. American Creosoting Co., C. 

C. A.9, 139 P.2d 193, certiorari de¬ 
nied 64 S.Ct. 937, 321 U.S. 797, 
88 L.Ed. 1086—K. L. R. B. v. Se- 
curity Warehouse & Cold Storage 
Co., C.C.A.9, 136 F.2d 829—N. L. R, 

B. V. Barrett Co., C.C.A.7, 135 F. 
2d 950—N. L. R. B. v. Faultless 
Caster Corporation, C.C.A.7, 135 P. 
2d 550—N. L. R. B. v. Sun Ship- 
huilding «& Dry Dock Co., C.C.A.3, 
135 F.2d 15—N. L. R. B. v. Adel 
Clay Products Co., C.C.A.S, 134 P. 
2d 342—^Western Cartridge Co. v. 
KT. L. R. B., O.C.A.7, 134 F.2d 240 
—N. L. R. B. V. Cleveland-Cliffs 
Iron Co., C.C.A.6, 133 F.2d 295— 
N. L. R. B. V. Locomotive Finished 
Matorial Co., C.C.A.8, 133 F.2d 233 
—^N. L. R. B. V. 'Schaefer-Hiteh- 
cock Co., C.C.A.9, 131 P.2d 1004— 
Interlake Iron Corporation v. IT. ! 
L. R. B., C.C.A., 131 F.2d 129— 
N. L. .R. B. V. Thompson Products, 

C. C.A.6, 130 F.2d 363—N. L. R. B. 

V. Martin Bros. Box Co., C.C.A.7, 
130 P.2d 202, certiorari denied 


Martin Bros. Box Co. v. N. L. R. 

B. , 63 S.Ct. 59, 317 U.S. 660. 87 L. 
Ed. 531-N. L. R. B. v. Goodyear 
Tire & Rubber Co. of Alabama, C. 

C. A.6, 129 P.2d 661, certiorari dis- 
missed 63 S.Ct. 1026, 319 U.S. 776, 
87 L.Ed. 1723—N. L. R. B. v. Arm- 
our & Co., C.C.A.10, 129 F.2d 316 
— K. L. R. B. V. Condenser Corpo¬ 
ration of America, C.C.A.3, 128 P. 
2d 67— N. L. R. B. v. Chattanooga 
Bakery, C.C.A.6, 127 F.2d 201, cer¬ 
tiorari denied Chattanooga Bakery 
V. N. L. R. B., 63 S.Ct. 157, 317 

U. S. 676, 87 L.Ed. 643—N. L. R. B. 

V. Aladdin Industries, C.C.A.7, 125 
F.2d 377, certiorari denied Aladdin 
Industries v. N. L. R. B., 62 S.Ct. 
1310, 316 U.S. 706, 86 L.Ed. 1773— 

K. L. R. B, V. U. S. Triick Co., C. 
C.A.6, 124 P.2d 887—Wilson Co. 
V. N. L. R. B., C.C.A.7, 124 F.2d 
845—^N. L. R. B. v. Moore-Lowry 
Plour Mills Co., C.C.A.10, 122 P.2d 
419—N. L. R. B. V. Moltrup Steel 
Products Co., C.C.A.3, 121 F.2d 612 
—N. L. R. B. V. Clarksburg Pub. 
Co., C.C.A.4, 120 F.2d 976—N. L. R. 
B. V. Highland Shoe, C.C.A.l, 119 
F.2d 218—N. L. R. B. v. Pacific Gas 
& Electric Co., C.C.A.9, 118 P.2d 
780—N. L. R. B. V. New Era Die 
Co., C.C.A.3, 118 P.2d 600—N. L. 

R. B. V. Dow Chemical Co., C.C.A. 
6, 117 F.2d 465—Martel Mills Cor¬ 
poration V. N. L. R. B., C.C.A.4, 114 
F.2d 624—N. L. R. B. V. Christian 
Board of Publication, C.C.A.8, 113 
P.2d 678—Continental Oil Co. v. 
N. L. R. B., C.C.A.10, 113 P.2d 473, 
case remanded on other grounds 61 

S. Ct. 861. 313 U.'S. 212, 85 L.Ed. 
1292—N. L. R. B. v. Lane Cotton 
Mills Co., C.C.A.6, 111 P.2d 814, 
appeal dismissed Lane Cotton 
Mills Co. V. N. L. R. B., 61 S.Ct. 
316, 311 U.S. 723, 85 L.Ed. 471— 
Montgomery Ward & Co. v. N. L. 
R. B., C.C.A.7, 107 P.2d 555—Swift 
& Co. V. N. L. R. B., C.C.A.10, 106 
P.2d 87—N. L. R. B. v. Louisville 
Refining Co., C.C.A.6, 102 P.2d 678, 
certiorari denied Louisville Refin¬ 
ing Co. V. N. L. R. B., 60 S.Ct. 81, 
308 U.S. 568, 84 L.Ed. 477—N. L. 
R. B. V. Sands Mfg. Co., C.C.A.S, 96 
P.2d 721, afflrmed 59 S.Ct. 508, 306 

U. S. 332, 83 L.Ed. 682—N. L. R. B. 

V. Oregon Worsted Co., C.C.A.9, 96 
P.2d 193—N. L. R. B. v. Wallace 
Mfg. Co., C.C.A.4, 95 F.2d 818—N. 

L. R. B. V. Washington, Virginia & 
M!aryland Coach Co., C.C.A.4, 85 P. 
2d 990, afflrmed Washington, Vir¬ 
ginia & Maryland Coach Corpora¬ 
tion V. N. L. R. B., 57 S.Ct. 112, 
299 U.S. 633, 81 L.Ed. 392, af- 
firmed 57 S.Ct. 648, 201 U.S. 142, 81 
L.Ed. 965. 

Different reasonlng 

The court is not privileged to sub¬ 
stitute its own reasoning on eviden- 
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tiary fact issues for that of the Na¬ 
tional Labor Relations Board.—N. L. 
R. B. V. Cincinnati Chemical Works, 
C.C.A.6, 144 P.2d 697. 

9. U.S.—Western Elee. Co. v. N. L. 

R. B., C.C.A.4, 147 P.2d 619, cer¬ 
tiorari denied 65 S.Ct. 1014, 324 
U.S. 870, 89 L.Ed. 1424—Point 

Breeze Emp. Ass’n v. N. L. R, B., 
C.C.A.4, 147 P.2d 619, certiorari 

denied 65 S.Ct. 1016, 324 U.S. 870, 
89 L.Ed. 1425—N, L. R. B. v. Glenn 
L. Martin-Nebraska Co., C.C.A.8, 
141 P.2d 371—Virginia Electric & 
Power Co. v. N. L. R. B., C.C.A.4, 
132 P.2d 390, affirmed 63 S.Ct. 1214, 
319 U.S. 533, 87 L.Ed. 1568, rehear¬ 
ing denied 64 S.Ct. 27, 320 U.S. 809, 
88 L.Ed. 489—Interlake Iron Cor¬ 
poration V. N. L. R. B., C.C.A.7, 131 
P.2d 120—Agwilines, Inc., v. N. L. 
R. B., C.C.A.5, 87 P.2d 146. 

luferences from u.oiicoii.flictlxLg evl- 
dence 

(1) Even though the evidence is 
without confli ct, if more than one in- 
ference can reasonably be drawn 
from it, the board's determination 
as to the inference to be drawn binds 
the court.'—Slonewall Cotton Mills v. 
N. L. R. B., C.C.A.S, 129 F.2d 629, cer¬ 
tiorari denied 03 S.Ct. 72, 317 U.S. 
607, 87 L.Ed. 636. 

(2) When the material evidence is 
entirely without dispute, so that the 
ultimate or concluding findings are 
based on nonconflicting evidence, the 
determination of the court as to the 
question whether the board’s findings 
must stand or fall must rest on 
whether the undisputed facts are in 
law capable of fairly giving rise to 
the fact inferences the board has 
drawn, that is, whether reasonable 
minds, having no interest as accuser 
or otherwise in the resuit, but whol- 
ly impartial, could, on the evidence, 
have logally and fairly drawn the 
fact inferences and mado the fact 
findings which the board did make.— 
Southern Ass’n of Bell Telephone 
Employees y. N. L. R. B., C.C.A.S, 
129 F.2d 410, reversed on other 
grounds 63 S.Ct. 905, 319 U.S. 60, 87 
L.Efl. 1260. 

10. U.S.—^Virginia Electric & Power 
Co. V. N. L. R. B., 63 S.Ct. 1214, 
319 U.S. 633, 87 L.Ed. 1668, re¬ 
hearing denied 64 S.Ct. 27, 320 U.S. 
809, 88 L.Ed. 489—N. L. R. B. v. 
Nevada Consol. Copper Corpora¬ 
tion, 62 S.Ct. 960, 316 U.S. 105, 86 
L.Ed. 1305—N. L, R. B. v. Robbins 
Tire & Rubber Co., C.C.A.6, 161 P. 
2d 798—N. L. R. B. v. Landis Tool 
Co., C.C.A.3, 146 P.2d 152—Elastic 
Stop Nut Corporation v. N. L. R. 
B., C.C.A.8, 142 F.2d 371, certiorari 
denied 65 'S.Ct. 65, 323 U.S. 722. 89 
L.Ed. 580—N. L. R. B. v. Brezner 
Tanning Co., C.C.A.1, 141 F.2d 62 
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novo as an original trier of the facts, might draw 
a different inference or conclusion as far as the 
drawing of inferences is concerned, the sole duty 
of the court is to determine whether the inferences 
drawn by the board coiild reasonably have been 
drawn.i2 It is only where there is no substantial 
conflict in the evidence and only one permissible in¬ 
ference may be drawn from it, when, in short, what 
the evidence amounts to is a question of law rath- 
er than of fact, that the court is permitted to set 
aside the findings of the board as without support 
in the evidence.^^ On the other hand, the inferenc¬ 
es drawn by the board, in order to be binding on 


the court, must be reasonable inferences,and they 
must be generated by facts,^5 not surmise, suspi- 
cion, or speculation.1® 

(c) Character and Sufficiency of Evidence 

Findings of the National Labor Relatlons Board, 
in order to be conclusive on the court, must be sup- 
ported by substantial evidence which has been defined 
as relevant evidence which ,a reasonable mind might 
accept as adequate to support a conclusion. While cir- 
cumstantlal evidence may suffice, mere rumor or sus- 
picion is Insufficient. 

The evidence required to make the findings of 
the National Labor Relations Board conclusive 
must be substantial,!'^ and, hence, it is the duty of 


—N. L. R. B. V. Oklahoma Transp. 
Co., C.aA.S, 140 F.2d 509—Onan 
V. N. L. R. B., C.C.A.8, 139 F.2d 
728—N. L. R. B. v. Central Steel 
Tube Co., C.C.A.8, 139 F.2d 489— 
Berkshire Knitting Mills v. N. L. 

R. B., C.C.A.3, 139 F.2d 134, cer¬ 
tiorari denied 64 S.Ct. 1158, 322 U. 

S. 747, 88 L.Ed. 1679—N. I.. R. B. 
V. Security Warehouse & Cold 
Storage Co., C.C.A.9, 136 F.2d 829 
—N. L. R. B. V. Martin Bros. Box 
Co., C.C.A.7, 130 F.2d 202, certiorari 
denied Martin Bros. Box Co. v. N. 
Li. R. B., 63 S.Ct, 59, 317 U.S. 660, 
87 L.Ed. 531—Canyon Corporation 
V. N. L. R. B., C.C.A.8, 128 F.2d 
953—KT. L. R. B. v. Hudson Motor 
Car Co., C.C.A.6, 128 F.2d 628— 
N. L. R. B. V. George P. Pilling & 
Son Co., C.O.A.3, 119 P.2d 32— 
Swift & Co. V. N. L. R. B., C.C.A. 
10, 106 F.2d 87—^Agwilines, Inc., v. 

K. L. R. B., C.C.A,6, 87 F.2d 146. 
Beasonablo minds 

The court must sustain the board’s 
findings, if reasonable minds, un- 
hampered by preconceptions derived 
from the technical law of evidence, 
might differ as to conclusions to he 
drawn from the evidence presented. 
U.S.—N. L. R. B. V. Service Wood 
Heel Co., C.C.A.l, 124 P.2d 470. 
D.C.—International Ass'n of Ma- 
chinists, Tool and Die Makers 
Lodge No. 35, v. N. L. R. B., 110 
F.2d 29, 71 App.D.C. 176, afflrmed 
61 S.Ct. 83, 311 U.'S. 72, 85 L.Ed. 
60, rehearing denied 61 S.Ct. 314, 
311 U.S. 729, 85 L.Ed. 474. 

11. U.S.—N. L. R. B. V. Waterman 
S. S. Corporation, 60 S.Ct. 493, 309 
U.S. 206, 84 L.Ed. 704, rehearing 
denied 60 S.Ct. 611, 309 U.S. 696, 
84 L.Ed. 1036—N. L. R. B. v. Wo- 
men’s Wear Co., C.C.A.2, 159 P.2d 
866—N. L. R. B. v. Federal Engi- 
neering Co., C.C.A.6, 153 P.2d 233, 
rehearing denied 155 P.2d 17—N. 

L. R. B. V. May Department Stores 
Co., C.C.A.8, 146 F,2d 66, modified 
on other grounds 66 S.Ct. 203, 326 
U.S. 3'76, 90 L.Ed. 145, rehearing 
denied 66 S.Ct. 468, 326 U.S. 811, 90 
L.Ed. 495—Utah Copper Co. v. N. 
L. R. B.. C.C.A.10. 189 P.2d 788, 


certiorari denied 64 S.Ct. 946, 322 

U. S. 731, 88 L.Ed. 1566—Indianap- 
olis Power & Light Co. v. N. L. R. 

B. , C.C.A.7, 122 F.2d 767, certiorari 
denied 62 ,S.Ct. 633, 315 U.S. 804, 
86 L.Ed. 1204—N. L. R. B. v. Skin- 
ner & Kennedy Stationery Co., C.C. 
A.8, 113 P.2d 667—Continental Oil 
Co. V. N, L. R. B., C.C.A.10, 113 F. 
2d 473, case remanded on other 
grounds 61 S.Ct. 861, 313 U.S. 212, 

86 L.Ed. 1292—Consumers Power 
Co. V. N. L. R. B., C.C.A.6, 113 F. 
2d 38—^N. L. R. B. v. Lane Cotton 
Mills Co., C.C.A.5, 111 F.2d 814, 
appeal dismissed Lane Cotton 
Mills Co. V. N. L. R. B., 61 S.Ct. 
316, 311 U.S. 723, 86 L.Ed. 471. 

12. U.S.—N. L. R. B. V. Sun Ship- 
building & Dry Dock Co., C.C.A.3, 
135 F.2d 15—N. L. R. B. v. Moltrup 
Steel Products Co., C.C.A.3, 121 F. 
2d 612, 

Beasouabld and Impartlal minds 
The question to be decided by the 
court is whether reasonable and im- 
partial minds could, on the evidence, 
have reached the conclusion the 
board did.—Magnolia Petroleum Co. 
V. N. L. R. B.. C.C.A.5, 112 F.2d 646. 

13. U.S.—^N. L. R. B. V. Goodyear 
Tire & Rubber Co. of Alabama, C. 

C. A.5, 129 P.2d 661, certiorari dis¬ 
missed 63 S.Ct. 1026, 319 U.S. 776, 

87 L.Ed. 1723—Stonewall Cotton 

Mills V. K. L. R. B., C.C.A.5, 129 
F,2d 629, certiorari denied 63 S.Ct.' 
72, 317 U.S. 667, 87 L.Ed. 536. | 

14. U.S.—Boeing Airplane Co., 

Wichita Di Vision, v. N. L. R. B., C. 
O.A.10, 140 F.2d 423—N. L. R. B. 

V. Sp,arks-Withington Co., C.C.A.6, 
119 F.2d 78, certiorari dismissed 62 
S.Ct. 477, 314 U.S. 703, 86 L.Ed. 
662—Jefferson Electric Co. v. N. L. 
R. B., C.C.A.7, 102 F.2d 949—N. L. 
R. B. V. Lion Shoe Co., C.C.A.1, 97 
F.2d 448. 

Z)lrect contraxy evidence 

A conclusion of the board resting 
on inferences cannot prevail in the 
face of direct evidence to the con- 
trary.—^A. E. 'Staley Mfg. Co. v. N. L. 
R. B., C.C.A.7, 117 P.2d 868. 

15. U.S.—Boeing Airplane Co., 


Wichita Division, v. N. L. R. B., 
C.aA.10, 140 P.2d 423—Western 
Cartridge Co. v. N. L. R. B., C.C.A. 

7, 139 P.2d 855. 

16. U.S.—Boeing Airplane Co., 

Wichita Division, v. N. L. R. B., C. 
C.A.10, 140 F.2d 423—N. L. R. B. v. 
Sun Shipbuilding & Dry Dock Co., 
C.C.A.3, 135 F.2d 15—Jefferson 

Electric Co. v. N. L. R. B.. C.C.A.7, 
102 P.2d 949. 

“The Board should not discard the 
positive credible testimony of wit- 
nesses in favor of an Inference 
drawn from tenuous circumstances 
that at best could have supported 
only an anemic suspicion."—N. L. R. 
B. V. Sheboygan Chair Co., C.C.A.7, 
126 F.2d 436, 439. 

17. U.S.—N. L. R. B. V. Columblan 
Bnameling & Stamping Co., 59 S. 

I Ct 601, 306 U.S. 292, 83 L.Ed. 660 
I —Consolidated Edison Co. of New 
Tork V. N. L. R. B., N.Y., 59 S.Ct. 
206, 305 U.S. 197, 83 L.Ed. 126— 
Washington, Virginia & Maryland 
Coach Co. V. N. L. R. B., 57 S.Ct. 
648, 301 U.S. 142, 81 L.Ed. 965— 
N. L. R. B, V. Continental Pipe 
Line Co., C.C.A.5, 161 P.2d 302— 
Wilson & Co. V. N. L. R. B., C.C.A., 
166 F.2d 677, certiorari denied 67 
S.Ct. 357—N. L. R. B. v. American 
Pearl Button Co., C.C.A.8, 149 F.2d 
311—Boeing Airplane Co., Wichita 
Division, v. N. L. R. B., C.C.A., 140 
F.2d 423—L. R. B. v. Montgom- 
ery Ward & Co., C.C.A.9, 133 F.2d 
676—N. L. R. B. v. Sparks-With- 
ington Co., C.C.A.6, 119 P.2d 78, 
certiorari dismissed 62 S.Ct. 477, 
314 U.S. 703, 86 L.Ed. 562—N. L. 
R. B. V. International Shoe Co., C. 
aA.8, 116 F.2d 31—Martel Mills 
Corporation v. N. L. R. B., C.C.A.4, 
114 F.2d 624—Midland Steel Prod¬ 
ucts Co. V. N. L. R. B., C.C.A.6, 113 
F.2d 800—^Magnolia Petroleum Co. 
V. N. L. R. B., C.C.A.5, 112 P.2d 
545 _-]s 7 . L. R. B. v. Norfolk Ship¬ 
building & Drydock Corporation, 
C.C.A., 109 P.2d 128—C. G. Conn, 
Limited, v. N. L. R. B., C.C.A., 108 
P.2d 390—Burlington Dyeing & 
Finishing Co. v. N. L. R. B., C.C. 
A., 104 F.2d 736—Jefferson Electric 
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the court to determine the question whether the dence.^S Conversely, it is held that the findings 
findings are in fact supported by substantial evi- and determinations of the board^^ as to matters 


Co. V. N. L. R. B., C.C.A.7. 102 F.2d 
949—L. R. B. v. Hearst, C.C.A. 
9, 102 F.2d 658—-N. L. R. B. v. Bell 
Oil & Gas Co., C.C.A.6, 98 F.2d 
870—Ballston-Stillwater Knitting 
Co., V. N. L. R. B., C.C.A.2, 98 F.2d 
758—N, L. R. B. v. A. S. Abell Co., 
C.C.A.4, 97 F.2d 961—N. L. R. B. v. 
Lioin Shoe Co., C.C.A.l, 97 F.2d 448 
—N. L. R. B. V. Wallace Mfg. Co., 
C.C.A.4, 95 F.2d 818—Appalachian 
Electric Power Co. v. N. L. R. B., 
C.C.A., 93 P.2d 985—Marzacco v. 
Lowe, B.C.N.J., 68 F.Supp. 900. 

18. XJ.S,—Consolidated Edison Co. 
of New York v. N. L. R. B., N.Y., 
69 S.Ct. 206, 305 U.S. 197, 83 L.Ed. 
126—N. L. R. B. V. Sun Shipbuild- 
ing & Dry Dock Co., C.C.A.3, 135 
F.2d 15—N. L. R. B. v. Acme- 
Evans Co., C.C.A.7, 130 F.2d 477, 
certiorari denied Acme-Evans Co. 
V. N. L. R. B., 63 S.Ct. 769, 318 U.S. 
772, 87 L.Ed. 1142, rehearing de¬ 
nied 63 S.Ct. 851, 318 U.S. 802, 87 
L.Ed. 1166—Foote Bros. Gear & 
Machine Corporation v. N. L. R. B., 
C.C,A.7, 121 P.2d 802—N. L. R. B. 
V. Auburn Foundry, C.C.A.7, 119 F. 
2d 331—N. L. R. B. v. Ed Pried- 
rich, Inc., C.C.A.6, 116 F.2d 888— 
N. L. R. B, V. Viking: Pump Co., 
C.C.A.8, 113 P.2d 759, certiorari 
denied Viking Pump Co. v. N. L. R. 

B. , 61 S.Ct. 449, 312 U.S. 680, 85 L. 
Ed. 1119—Magnolia Petroleum Co. 
V. N. L. R. B., C.C.A.5, 112 F.2d 
645—Plamilton-Brown Shoe Co. v. 
N. L. R. B., C.C.A.8, 104 F.2d 49— 
N. L. R. B. V. Falk Corporation, C. 

C. A.7, 102 P.2d 383—Olin Indus¬ 
tries V. N. L. R. B., D.GMass., 72 
F.Supp. 225. 

Court may searclx reoord for sub- 
stautial ovideuce and set board's or- 
der aside if such evidence is lack- 
ing.—^N. L. R. B. v. Hudson Motor 
Car Co., C.C.A.6, 128 F.2d 528. 

19. U.S.—N. L. R. B. V. E. C. Atkins 
& Co., 67 S.Ct. 1265~-N. L. B. B. v. 
Automotive Maintenance Ma- 
chinery Co., 62 'S.Ct. 608, 315 U.S. 
282, 86 L.Ed. 848—N. L. R. B. v. 
Consolidated Mach. Tool Corp., C. 
C.A.2, 163 F.2d 376—Eastern Gas 
& Fuel Associates v. N. L. R. B., 
C.C.A.6, 162 F.2d 864—N. L. R. B. 
V, Perfect Circle Co., C.C.A.7, 162 

F. 2d 566—N. L. R. B. v. Edward 

G. Budd Mfg. Co., C.C.A.6, 162 F. 
2d 461—N. L. R. B. v. Miller, C.C. 

A. 6, 162 F.2d 197—N. L. R. B. v. 
Bird Mach. Co., C.C.A.l, 161 F.2d 
689—^N. L. R. B. v. Gonzalez PadJn 
Co., C.C.A.1, 161 F.2d 353—S, H. 
Camp & Co. V. N. L. R. B., C.C.A. 
6, 160 F.2d 519~-Hamilton v. N. L. 
R. B., C.C.A.6, 160 F.2d 466—Alu¬ 
minum Co. of America v. N, L. R. 

B. , G.C.A.7, 169 F.2d 623—Inde- 
pendent Emp, Ass'n of Neptune 


Meter Co. v. N. L. R. B., C.C.A.2. 
158 P.2d 448—N. L. B. B. v. Mar- 
quette Metal Products Co., C.C.A. 
6, 152 P.2d 964—N. L. R. B. v. Van 
De Kamp’s Holland-Dutch Bakers, 

C.C.A.9, 152 F.2d 818, modified on 
other grounds 164 F.2d 828—N. L. 
R. B. V. Keilburn Mfg. Co., C.C.A. 
2, 149 F.2d 686—N. L. R. B. v. 
Cowell Portland Cernent Co., C.C. 

A.9, 148 F.2d 237, certiorari denied 
66 S.Ct. 44, 326 U.S. 736, 90 L.Ed. 
438—N. L. R. B. v. Mt. Clemens 
Pottery Co., C.C.A., 147 F.2d 262— 
N. L. R. B. V. Clinchfield Coal Cor¬ 
poration, C.aA.4, 145 F.2d 66, 166 

A. L.R. 874—N. L. R. B. v. Fair- 
mont Creamery Co., C.C.A.IO, 144 
F.2d 128—N. L. R. B. v. Pairmont 
Creamery Co., C.C.A., 143 P.2d 668, 
certiorari denied 65 S.Ct. 87, 323 

U. S. 752, 89 L.Ed. 602—N. L. R. B. 

V. Conoordia Ice Co., C.C.A.IO, 143 
F.2d 656—N. L. R. B. v. Standard 
Oil Co., C.C.A.6. 142 P.2d 676, cer¬ 
tiorari denied 66 S.Ct. 427, 323 U.S. 
791, 89 L.Ed. 630—N. L. R. B. v. 
Fargo Foundry Co., C.C.A.8, 141 
F.2d 462—N. L. R. B. v. Stremel, 
C.C.A.10, 141 F.2d 317—N. L. R. B. 
V. Register Pub. Co., C.C.A.9, 141 
F.2d 166—N. L. R. B. v. Capital 
Greyhound Lines, C.C.A., 140 F.2d 
754, certiorari denied 64 S.Ct. 1285, 
822 U.S. 763, 88 L.Ed. 1690—Car- 
ter Carburetor Corporation v. N. L. 
R. B., C.C.A.8, 140 F.2d 714—N. L. 

R. B. V. Cape County MiJling Co., 
C.C.A.8, 140 F.2d 548, 152 A.L.R. 
144—^N. L. R. B. V. Lottie Lee, 
Inc., C.C,A.9, 140 F.2d 243—Utah 
Copper Co. v. N. L. R. B., C.C.A.IO, 
139 P.2d 788, certiorari denied 64 

S. Ct. 946, 322 U.S. 731, 88 L.Ed. 
1666—N. L. R. B. v. National Tool 
Co., C.C.A.6, 139 F.2d 490—Berk¬ 
shire Knitting Mills v. N. L. R. 

B. , C.C.A.3, 139 P.2d 134, certiorari 
denied 64 S.Ct. 1158, 322 U.S. 747, 
88 L.Ed. 1579—Plarp v. N. L. R. 

B. , C,C.A.10, 138 P;2d 646—N. L. 
R. B. V. Perfection Steel Body Co., 

C. C.A.6, 138 F.2d 615—N. L. R. B. 
V. Denver Tent & Awning Co., C.C. 

A. 10, 138 P.2d 410—N. L. R. B. v. 
Gerity Whitaker Co., C.C.A.6, 137 
F.2d 198, certiorari denied Gerity 
Whitaker Co. v. N. L. R. B., 63 S. 
Ct. 663, 318 U.S, 763, 87. L.Ed. 
1134, rehearing denied 63 S.Ct. 827, 
318 U.S. 801, 87 L.Ed. 1165—N. L. 
R. B. V. Fiss Corporation, C.C.A,3, 
136 P.2d 990—N. L. R. B. v. J. G. 
Boswell Co., C.C.A.9, 136 F.2d 685 
—Western Cartridge Co. v. N. L. R. 

B. , C.C.A.7, 134 F.2d 240, certiorari 
denied 64 S.Ct. 48, 320 U.S. 746, 88 
L.Ed. 443—^N. L. R. B. v. Brown 
Paper Mill Co., C.C.A.6, 133 F.2d 
9 8 8—Marlin-Rockwell Corporation 
V. N. L. R. B., C.C.A.2, 133 F.2d 
258—N. L. R. B. v. Schaefer- 
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Hitchcock Co., C.C.A.9, 131 F.2d 
1004—Hickory Chair Mfg. Co. v. N. 
L. R. B., C.C.A.4, 131 P.2d 849— 
Gamble-Robinson Co. v, N. L. R. 
B., C.C.A.8, 129 P.2d 588—N. L. R. 

B. V. Hudson Motor Car Co., C.C.A. 
6, 128 P.2d 628—N. L. R. B. v. 
Niles Fire Brick Co., C.C.A.6, 128 
F.2d 258—Great Southern Truck- 
ing Co. V. N. L. R. B., C.C.A.4, 127 
F.2d 180, certiorari demied 63 S.Ct. 
48, 317 U.S. 652, 87 L.Ed. 624— 
N. L. R. B. V. Service Wood Heel 
Co., C.C.A.1, 124 P.2d 470—North 
Electric Mfg. Co. v. N. L. R. B., C. 

C. A.6, 123 F.2d 887, certiorari de¬ 
nied 62 S.Ct. 906, 316 U.S. 818, 86 
L.Ed. 1215—Wilson & Co. v. N. L. 
R. B., C.C.A.8, 123 F.2d 411—^Roeb- 
ling Employees Ass'n v. N. L. R. 

B. , C.C.A.3, 120 F.2d 289—Jacobsen 
V. N. L. R. B., C.C.A.3, 120 P.2d 96 
—Texas Co. v. N. L. R. B., C.C.A.7, 
119 F.2d 23—Triplex Screw Co. v. 
N. L. R. B., C.C.A.6, 117 P.2d 858 
—N. L. R. B. V. West Kentucky 
Coal, C.C.A.6, 116 F.2d 816—Mag¬ 
nolia Petroleum Co. v. N. L. B. B., 

C. C.A.10, 115 F.2d 1007—Ohio Pow¬ 
er Co. V. N. L. R. B., C.C.A.6, 115 
P.2d 839—N. L. R. B. v. Rath Pack- 
ing Co., C.C.A.8, 115 P.2d 217— 
Stewart Die Casting Corporation 
V. N. L. R. B., C.C.A.7, 114 P.2d 849, 
certiorari denied 61 S.Ct. 449, 312 

U. S. 680, 86 L.Ed. 1119—Consumcrs 
Power Co. v. N. L. R. B., C.C.A.C, 
113 P.2d 38—Southern Colorado 
Power Co. v. N. L. R. B., C.C.A.10, 
111 F.2a 639—Mexia Textile Mills 

V. N. L. R. B., C.aA.6, 110 F.2d 

665—Indepondent Union of Crafts- 
mem v. N. L. R. B., C.C.A.7, 110 P. 
2d 506, reversed on other grounds 
61 S.Ct. 858, 311 U.S. 684, 85 L.Ed. 
368—Link-Bolt Co. v. N. L. R. B., 
C.C.A.7, 110 P.2d 506, reversed on 
other grounds 61 S.Ct. 358, 3ll U. 
'S. 684, 85 L.Ed. 368—Mooresville 
Cotton Mills V. N. L. R. B., C.C.A. 
4, 110 P.2d 179—Union Drawn 

Steel Co. V. N. L. R. B., C.C.A.3, 109 
P.2d 687—N. L. B. B. v. Crowe 
Coal Co., C.C.A.8, 104 F.2d 633, cer¬ 
tiorari denied Crowe Coal Co. v. 
National Labor Relations Board, 
60 S.Ct. 107, 308 U.S. 684, 84 L.Ed. 
489—N. L. R. B. v. Lund, C.C.A. 
8, 103 F.2d 815—N. L. R. B. v. Ne- 
bel Knitting Co., C.C.A.4, 103 F.2d 
694—Waterman Steamship Corpo¬ 
ration v. N. L. R. B., C.C.A., 103 P. 
2d 157, reversed on other grounds 
60 S.Ct. 493, 309 U.S. 20C, 84 L.Ed. 
704, rehearing denied 60 S.Ct. 611, 
809 U.S. 696, 84 L.Ed. 1036—N. L. 
R. B. V. Llon Shoe Co., C.C.A.1, 97 
P.2d 448—N. L. R. B. v. J. Preezer 
& Son, C.C.A.4, 95 F,2d 840—Ap¬ 
palachian Electric Power Co. v. N. 
L. R. B., C.C.A.4, 93 F.2d 985—Jeff- 
ery-De Witt Insulator Co. v. N. L. 
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witliin its jurisdictionio are conclusive if supported 
by substantial evidence, and, consequently, that the 
function of the court is limited to a determination 
of whether there is substantial evidence to support 


the board^s findings .21 Substantial evidence within 
this rule must amount to more than a scintilla,2^ 
and must do more than create a suspicion of the 
existence of the fact to be established.i2 Evidence 


R. B., C.C.A.4, 91 P.2d 134, ce^Vtio- 

rari denied 58 S.Ct. 55, 302 U.S. 
731, 82 L.Ed, 565—Brotherhood and 
Union of Transit Emps. of Balti- 
more v. Madden, D.C.Md., 68 P. 
'Supp. 366, reversed on other 
grounds, C.C.A., 147 P.2d 439, 168 

A.L.R. 1330. j 

D.C.—International Ass’'n of Ma- 
chinists, Tool and Die Makers 
Lodge No. 35, v. N. L. R. B., 110 F. 
2d 29, 71 App.D.C. 175, afflrmed 61 

S. Ct. 83, 311 U.S. 72, 85 L.Ed. 50, 
rehearing denied 61 S.Ct. 314, 311 
U.S. 729, 85 L.Ed. 474. 

Opinion of court 

The court is bound by ali the fact 
findings of the board which are sup¬ 
ported by substantial evidence, re- 
gardless of the opinion of the court 
as to the real truth.—L. R. B. v. 
Tex-O-Kan Plour Mills Co., C.C.A.6, 
122 P.2d 433. 
posslhility of prejudice 
Where there is substantial evi¬ 
dence to sustain finding court has no 
Power to review the board’s decision 
because it may seem to be preju- 
diced.~N. L. R. B. v. William Davies 
Co., C.C.A.7, 135 F.2d 179, certiorari 
denied William Davies Co. v. N. L. 

R. B., 64 S.Ct. 82, 320 U.S. 770, 88 
L.Ed. 460. 

Q-round of employees’ dischargre 
A finding of the board as to the 
real ground for the discharge of par- 
ticular employees by the employer 
must be sustained if supported by 
substantial evidence.—^N. L. R. B. v. 
Central Steel Tube Co., C.C.A.8, 139 
P.2d 489—N. L. R. B. v. Gallup 
American Coal Co., C.C.A.10, 131 P. 
2d 665—N. L. R. B. v. Blue Bell- 
Globe Mfg. Co., C.C.A.4, 120 P.2d 974 
—N. L. R. B. V. Pashion Piece Dye 
Works, C.C.A.3, 100 P.2d 304. 

Board’s concept of substantial evi¬ 
dence is to be accorded liberality.— 
N. L. R. B. V. American Creosoting 
Co., C.C.A.6, 139 P.2d 193, certiorari 
denied 64 S.Ct. 937, 321 U.S. 797, 88 
L.Ed. 1086. 

Betermlnatlon of sufdciency after 
supreme court ruling 
Supreme courfs reversal of deci¬ 
sion of Circuit court of appeals set- 
ting aside order on ground that or- 
der was not supported by substantial 
evidence precluded another holding 
that the identical evidence was in- 
sufficient.—Virginia Electric & Pow¬ 
er Co. V. N. L. R. B., C.C.A.4, 132 P. 
2d 390, afflrmed 63 S.Ct. 1214, 319 U, 

S. 633, 87 L.Ed. 1568, rehearing de¬ 
nied 64 S.Ct. 27, 320 U.S. 809, 88 L. 
Ed. 489. 

20. U.S.—N. L. R. B. V. Planters 

Mfg. Co., C.C.A.4, 105 P.2d 750, re¬ 


hearing denied 106 P.2d 524—^N. L. 

R. B. V. Eagle Mfg. Co., C.C.A.4, 99 
P.2d 930—N. L. R. B. v. A. S. Abell 
Co., C.C.A.4, 97 F.2d 951—N. L. R. 

B. V. Carlisis Lumber Co., C.C.A.9, 
94 P.2d 138, certiorari denied Car- 
lisle Lumber Co. v. N. L. R. B., 68 

S. Ct. 1045, 304 U.S. 575, 82 L.Ed. 
1539. 

21. U.S.—^Washington, Va. & Md. 
Coach Co. V. N. L. R. B., 67 S.Ct. 
648, 301 U.S. 142, 81 L.Ed. 965— 
N. L. R. B. V. Reeves Rubber Co., 

C. C.A.9, 153 F.2d 340—N. L. R. B. 

V. Laister-Kauffmann Aircraft Cor¬ 
poration, C.C.A.8, 144 P.2d 9—^N. L. 
R. B. V. Concordia Ice Co., C.C.A. 
10, 143 P.2d 656—N. L. R. B. v. 
Grieder Machine Tool & Die Co., 
C.C.A.6, 142 P.2d 163, certiorari de¬ 
nied 65 S.Ct. 66, 323 U.S. 724, 89 L. 
Ed. 582—Carter Carburetor Corpo¬ 
ration V. N. L. R. B., C.O.A., 140 P. 
2d 714—N. L. R. B. v. A. Sartorius 
& Co., C.C.A.2, 140 F.2d 203—Onan 
V. N. L. R. B., C.C.A.8, 139 P.2d 
728—N. L. R. B. v. Sun Shipbuild- 
ing <fe Dry Dock Co., C.C.A.3, 136 
F.2d 15—N. L. R. B. v. Johnson 
Steel & Wire Co., C.C.A.l, 134 P.2d 
786—^N. L. R. B. v. Aintree Corpo¬ 
ration, C.C.A.7, 132 P.2d 469— 

Sperry Gyroscope Co. v. N. L. R. 

B. , C.C.A.2, 129 P.2d 922—Williams 
Motor Co. V. N. L. R. B., C.C.A.8, 
128 F.2d 960—N. L. R. B. v. Con¬ 
denser Corporation of America, C. 

C. A.3, 128 P.2d 67—N. L. R. B. v. 
Eclipse Moulded Products Co., C. 
C.A.7, 126 F.2d 576—Wilson & Co. 
V. N. L. R. B„ C.C.A.7, 126 P.2d 
114, certiorari denied 62 S.Ct. 1292, 
316 U.S. 699, 86 L.Ed. 1768—N. L. 
R. B. V. M. A. Hanna Co., C.C.A.6, 
125 P.2d 786—Quaker State Oil 
Reflning Corporation v. N. L. R. B., 
C.C.A.3, 119 P.2d 631—N. L. R. B. 
V. New Era Die Co., C.C.A.3, 118 
P.2d 500—N. L. R. B. v. Gulf Pub¬ 
lic Service Co., C.C.A.5, 116 P.2d 
852—M. H. Ritzwoller Co. v. N. L. 
R. B., C.C.A.7, 114 P.2d 432—N. L. 
R. B, v. Viking Pump Co., C.C.A.8, 
113 P.2d 759, certiorari denied Vik¬ 
ing Pump Co. v. N. L. R. B., 61 S. 
Ct. 449, 312 U.S. 680, 85 L.Ed. 1119 
—Phelps Dodge Corporation v. N. 
L. R. B„ C.C.A.2, 113 P.2d 202, 
modified on other grounds Phelps 
Dodge Corporation v. N. L. R. B., 
61 S.Ct. 845, 313 U.S. 177, 85 L.Ed. 
1271, 133 A.L.R. 1217—N. L. R. B. 
V. National Casket Co., C.C.A.2, 107 
P.2d 992—N. L. R. B. v. Louisville 
Refining Co., C.C.A.6, 102 P.2d 678, 
certiorari denied Louisville Refin¬ 
ing Co. V. National Labor Rela- 
tions Board, 60 S.Ct. 81, 308 U.S. 
668, 84 L.Ed. 477. 
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D.C.—^E. Anthony & Sons v. N. 1*. 

R. B., 163 P.2d 22. 

Scope of court’s fimctlon 

It is not for the court to decide 
what flndings the board ought to 
have made on the evidence, but 
whether the flndings it did make are 
supported by substantial evidence, 
that is, whether reasonable and un- 
biased minds could have reached the 
conclusions and made the flndings 
that were made.—N. L. R. B. v. 
Goodyear Tire & Rubber Co. of Ala- 
bama, C.C.A.6, 129 P.2d 661, certio¬ 
rari dismissed 63 S.Ct*. 1026, 319 U.S. 
776, 87 L.eL 1723—Stonewall Cot- 
ton Mills V. N. L. R. B., C.C.A.5, 129 
P.2d 629, certiorari denied 63 S.Ct. 
72, 317 U.S. 667, 87 L.Ed. 536. 
Xnterpretatlcm of facts 

Court is not concerned with 
board's interpretation of the facts, 
except to inquire whether there is 
substantial evidence to support such 
interpretation.—N. L. R. B. v. Jahn 
& Ollier Engraving Co., C.C.A.7, 123 
P.2d 589. 

22. U.S.—N. L. R. B. v. Columbian 
Enamellng & Stamping Co., 69 S. 
Ct. 601, 306 U.S. 292, 83 L.Ed. 660 
—Consolidated Edison Co. of New 
York V. N. L. R. B., N.T., 69 S. 
Ct. 206, 306 U.S. 197, 83 L.Ed. 126 
—N. L. R. B. V. J. L. Brandeis & 
Sons, aC.A.8, 145 P.2d 556—Boe¬ 
ing Airplane Co., Wichita Division, 
V. N. L. R. B., C.C.A., 140 P.2d 423 
—^Utah Copper Co. v. N. L. R. B., 
C.C.A.10, 139 P.2d 788, certiorari 
denied 64 S.Ct. 946, 322 U.S. 731, 88 
L.Ed. 1566—Harp v. N. L. R. B., 
C.C.A.10, 138 P.2d 546—N. L. R. B. 
V. Montgomery Ward «& Co., C.C.A., 
133 P.2d 676—Hazel-Atlas Glass 
Co. V. N. L. R. B., C.C.A., 127 P.2d 
109—Continental Oil Co. v. N. L. 
R. B., C.C.A.10, 113 P.-2d 473, case 
remanded on other grounds 61 S. 
Ct. 861, 313 U.S. 212, 86 L.Ed. 1292 
—Magnolia Petroleum Co. v. N. L. 
R. B., C.C.A.5, 112 P.2d 646—Cup- 
ples Co. Manufacturers v. N. L. R. 
B., C.C.A.8, 103 P.2d 953—Jefferson 
Electric Co. v. N. L. R. B., C.C.A., 
102 P.2d 949—N. L. R. B. v. Union 
Pacific Stages, C.C.A.9, 99 P.2d 153 
—N. L. R. B. V. Bell Oil & Gas 
Co., C.C.A., 98 P.2d 406, rehearing 
denied 98 P.2d 870—N. L. R. B. v. 
A. S. Abell Co., C.C.A.4, 97 P.2d 951 
—Appalachian Electric Power Co. 
V. N. L. R. B., C.C.A., 93 P.2d 985. 

23. U.S.—N. L. R. B. v. Columbian 
Enameling & Stamping Co., 69 S. 
Ct. 501, 306 U.S. 292, 83 L.Ed. 660 
—N. L. R. B. V. J. L. Brandeis & 
Sons, C.C.A.8, 145 P.2d 556—N. L. 
R. B. V. Sun Shipbuilding & Dry 
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is not substantial which gives equal support to in- 
consistent inferences,24 or which consists merely 
of uncorroborated hearsay or rumor nor are 
findings supported by substantial evidence so as to 
be conclusive on the court where they rest on mere 
surmise or conjecture,26 or are the resuit of bas- 
ing one inference on another.27 Substantial evi¬ 
dence means such relevant evidence as a reasonable 


mind might accept as adequate to support a con- 
clusion;26 evidence affording a substantial basis of 
fact from which the fact in issue can be reasonably 
inferred.26 

The principies which apply in determining the 
sufficiency of evidence to support a jury verdict or 
to require a directed verdict are sometimes held ap- 
plicable in determining the sufficiency of the evi- 


Dock Co., C.C.A.3, 135 F.2d 15— 
]Sr. L. R. B. V. Montgomery Ward & 
Co., C.C.A., 133 P.2d 676—N. L. R. 

B. V. Goodyear Tire & Rubber Co. 
of Alabama, C.C.A.6, 129 F.2d 661, 
certiorari dismissed 63 S.Ct. 1026, 
319 U.S. 776, 87 L.Bd. 1723—Hazel- 
Atlas Glass Co. v. N. L. R. B., C. 

C. A., 127 F.2d 109—N..L.. R. B. v. 
Sparks-Withington Co., C.C.A.6, 119 
F.2d 78, certiorari dismissed 62 
S.Ct. 477, 314 U.S. 703, 86 L.Bd. 
662—Martel Mills Corporation v. 
K*. L. R. B., C.C.A.4, 114 F.2d 624— 
Continental Oil Co. v. N. L. R. B., 
C.C.A., 113 P.2d 473, case remand- 
ed on other grounds 61 S.Ct. 861, 
313 U.S. 212, 85 L.Ed. 1292—N. L. 

R. B. V. Bmpire Purniture Corpo¬ 
ration, C.C.A.6, 107 P.2d 92—Wa- 
terman Steamship Corporation v. 
N. L. R. B., C.C.A.5, 103 P.2d 157, 
reversed on other grounds 60 S.Ct. 
493, 809 U.S. 206, 84 L.Ed. 704, re- 
hearing denied 60 S.Ct. 611, 309 U. 

S. 696, 84 L.Ed. 1036—Jefferson 
Electric Co. v. K. L. R. B., C.C.A. 
7, 102 P.2d 949—N. L. R. B. v. 
Union Pacific Stagcs, C.C.A.9, 99 F. 
2d 153—K. L. R. B. v. Bell Oil & 
Gas Co., O.C.A., 98 F.2d 406, re- 
hearing denied 98 F.2d 870—N. L. 
R. B. V. A. S. Abell Co., C.C.A.4, 
97 F.2d 951—Appalacliian Electric 
Power Co. v. N. L. R. B., C.C.A., 93 
F.2d 985. 

24, U.S.—K. L. R. B. v. A. S. Abell 
Co., C.C.A.4, 97 F.2d 951—Appala- 
chian Electric Power Co. v. N. L. 

R. B., C.C.A., 93 F.2d 985. 

25. U.S.—Consolidated Edison Co. 

of New York v. N. L. R. B., N.Y., 
59 S.Ct. 206, 305 U.S. 197, 83 L.Ed. 
126—N. L. R. B. V. Service Wood 
Hoel Co., C.C.A.1, 124 F.2d 470— 
Inclianapolis Power & Light Co. v. 
K. L. R. B., C.C.A.7, 122 F.2d 757, 
certiorari denied 62 S.Ct. 633, 315 
U.S. 804, 86 L.Bd. 1204—Union 

Brawn Steel Co. v. K. L. R. B., C. 
C.A.3, 109 F.2d 587—N. L. R. fe. v. 
Remington Rand, C.C.A., 94 F.2d 
862, certiorari denied Remington 
Rand V. N. L. R. B., 58 S.Ct. 1046, 
304 U.S. 676, 82 L.Ed. 1540, re- 
hearing denied Remington Rand v. 
U. S., 58 S.Ct. 1054, 304 U.S. 590, 
-82 L.Ed. 1549, certiorari denied 

Central Exeeutive Council of Rem¬ 
ington Rand Employes’ Ass’ns v. 
N. L. R. B., 58 S.Ct. 1061, 304 U. 

S. 686, 82 L.Bd. 1546. 


26. U.S.—L. R. B. v. Goodyear 
Tire & Rubber Co. of Alabama, C. 
C.A., 129 P.2d 661, certiorari dis¬ 
missed 63 S.Ct. 1026, 319 U.S. 776, 
87 L.Ed. 1723—N. L. R. B. v. Bm¬ 
pire Furniture Corporation, C.C.A., 
107 F.2d 92. 

Probabilities aa? possibilities 

The boards* findings must rest on 
probabilities, not on bare possibili¬ 
ties.—Magnolia Petroleum Co. v. N. 
L. R. B., C.C.A.6, 112 F.2d 645. 

27. U.S.—N. L. R. B. v. Pick Mfg. 
Co., C.C.A.7, 135 F.2d 329—Inter- 
lake Iron Corporation v. IST. L. R. 

B. , C.C.A.7, 131 P.2d 129. 

28. U.S.—K L. R. B, v. Columbian j 
Enamellng & Slamping Co., 69 S. 
Ct. 501, 306 U.S. 292, 83 L.Ed. 660 
—Consolidated Edison Co. of New 
York V. N. L. R. B., N.Y., 69 S.Ct. 
206, 305 U.S. 197, 83 L.Bd. 126— 
Utah Copper Co. v. N. L. R. B., C. 

C. A.10, 139 P.2d 788, certiorari de¬ 
nied Independent Ass'n of Mill 
Workers v. N. L. R. B., 64 S.Ct. 
946, 322 U.S. 731, 88 L.Ed. 1666— 
Harp V. N. L. R. B., C.C.A.IO, 138 
F,2d 546—N. L. R. B. v. Sun Ship- 
building & Dry Dock Co., C.C.A.8, 
13'5 F.2d 1'5—N. L. R. B. v. Mont¬ 
gomery Ward & Co., C.C.A.9, 133 
P.2d 676—N. L. R. B. v. Reming¬ 
ton Rand, C.C.A., 130 F.2d 919— 
Hazel-Atlas Glass Co. v. N. L. R. 
B., C.C.A.4, 127 F.2d 109—N. L. R. 
B. V. Service Wood Heel Co., C.C. 

A. 1, 124 F.2d 470—K. L. R. B. v. 
Grower-Shipper Vegetable Ass'n of 
Central California, C.C.A.O, 122 F. 
2d 368—N. L. R. B. v. Blue Bell- 
Globe Mfg. Co., C.C.A.4, 120 F.2d 
974—Quaker State Oil Refining 
Corporation v. N. L. R. B., C.C.A.O, 
119 F.2d 631—N*. L. R. B. v. 
Sparks-Withington Co., C.C.A.6, 
119 P.2d 78, certiorari dismissed 
62 S.Ct. 477, 314 U.S. 703, 80 L.Ed. 
562—N. L. R. B. v. Pacific Gas & 
Electric Co.. C.C.A.O, 118 F.2d 780 
—Continental Oil Co. v. N. L. R. 

B. , C.C.A., 113 P.2d 473, case re- 
manded on other grounds 61 S.Ct. 
861, 313 U.S. 212, 86 L.Ed. 1292— 
Magnolia Petroleum Co. v. N. L. 
R. B., C.C.A.5, 112 P.2d 645—N. L. 
R. B. V. Goshen Rubber & Manu- 
facturing Co., C.C.A.7, 110 P.2d 432 
—N. L. R. B. V. Empire Purniture 
Corporation, C.C.A.6, 107 P.2d 92— 
Cupples Co. Manufacturers v. N. 
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L. R. B., C.C.A., 103 P.2d 063— 
JefCerson Electric Co. v. N. L. R. 
B., C.C.A., 102 F.2d 949. 

D.C.—N. L. R. B. V. Arcade-Sunshine 
Co., 118 P.2d 49, 73 App.D.C. 128, 
certiorari denied Arcade-Sunshine 
Co. V. N. L. R. B., 61 S.Ct. 942, 313 
U.S. 607, 86 L.Ed. 1526—Interna¬ 
tional Ass’n of Machinists, Tool 
and Die Makers Lodge No. 35, v. N. 
L. R. B., 110 F.2d 29, 71 App.D.C. 
175, afflrmed 61 S.Ct. 83, 311 U.S. 
72, 85 L.Bd. 50, rohearing denied 
61 S.Ct. 314, 311 U.S. 729, 85 L.Ed. 
474. 

Arbitrary finding 

The court is not concluded from 
setting aside a finding or directive 
that appears to be arbitrary or ca- 
pricious.—N. L. R. B. v. Mt. Clem¬ 
ens Pottery Co., C.C.A.6, 147 F.2d 
262. 

Reasonabld conclusiou of ordlnary 
maiL 

In determining the question 
whethor statements by supervisory 
employees constituted interference, 
resLraint, or coercion, reviewing 
court must decide whether an ordi- 
nary man could reasonably so con¬ 
clude.—N. L. R. B. V. I->aciflc Gas & 
Electric Co., C.C.A.9, 118 P.2d 780. 

29. U.S.—N. L. R. B. v. Columbian 
Bnameling & Stamping Co., 59 S. 
Ct. 501, 306 U.S. 292, 83 L.Ed. 660 
—N. L. R. B. V. Montgomery Ward 
& Co., C.C.A.9, 3 33 F.2d 676, 146 
A.L.R. 104 5—N. L. R. 33. v. Stand¬ 
ard 011 Co, C.C.A.10, 124 P.2d 895 
—Magnolia Petroleum Co. v. N. 
L. R. B., C.C.A., 112 P.2d 645— 
N. L. R. B. V. Norlolk Shipbuilding 
& .Drydock Corporation, C.C.A.4, 
109 P.2d 128—N. L. R. B. v. Palk 
Corporation, C.C.A.7, 102 P.2d 383 
—N. L. R. B. V. Union Pacific 
Stages, C.C.A.O, 99 F.2a 153—N. L. 
R. B. V. Bell OiJ & Gas Co., C.C.A. 
5, 08 F.2d 406, rchearing denied 98 
F.2d 870—N. L. R. B. v. A. S. 
Abell Co., C.C.A.4, 97 P.2d 951— 
Appalachian Electric Power Co. v. 
N. L. R. B., C.C.A.4, 93 P.2d 986. 

Where reasonable mlnds cotild faar- 
ly differ, finding of board is required 
to be accepted as substantially sup¬ 
ported by the evidence.—Continen¬ 
tal Box Co. V. N. L. R. B., C.C.A.6, 
113 F.2d 93. 
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dence to sustain the findings of the board.^o Thus 
it is held that evidence which would be sufficient to 
take the case to a jury and to support a verdict 
will support a finding of the board,si and, converse- 
ly, that the evidence must be enough to justify, if 
the trial were to a jury, a refusal to direct a ver- 
dict.^^ 

In determining the sufficiency of the evidence to 
support the findings of the board, the court must 
consider the evidence and all inferences therefrom 
in the light which is most favorable to the find- 


ings.33 Further, the evidence in the record must 
be considered as a whole,34 and in the light of the 
general background of labor conditions prevailing 
in the employer^s plant.35 The statutory provision 
that the findings of the board as to the facts, if 
supported by evidence, shall be conclusive does not 
compel the court to accept findings reached by ac- 
cepting evidence presented by one side to the con- 
troversy with total disregard for other worthy evi¬ 
dence before the board ;36 and the fact that wit- 
nesses before the board are or were employees of 


30. U.S.—N. L. R. B. V. Alco Peed 
Mills, C.C.A.5, 133 P.2d 419—N. L. 
R. B. V. Wallace Mfg. Co., C.C.A.4, 
95 P.2d 818. 

“The rule as to suhstantiality is 
not different, we think, from that 
to be applied in reviewing the re¬ 
fusal to direct a verdict at law, 
where the lack of subsLantial evi¬ 
dence is the test of the right to a 
directed verdict.”—N. L. R. B. v. A. 
S. Abell Co., C.C.A.4, 97 P.2d 951, 
958—Appalachian Electric Power Co. 
V. N. L. R. B., C.C.A., 93 P.2d 985, 
989. 

31. U.S.—N. L. R. B. V. Regal Knit- 
wear Co., C.C.A.2, 140 P.2d 746, af- 
firmed 65 S.Ct. 478, 324 U.S. 9, 
89 L.Ed. 661—^West Virginia Glass 
Specialty Co. v. N. L. R. B., C.C.A. 
4, 134 F.2d 651, certiorari denied 
64 S.Ct. 38, 320 U.S. 738, 88 L.Ed. 
437—^American Smelting & Refln- 
ing Co. V. N. L. R. B., C.C.A.8, 126 
P.2d 680—N. L. R. B. v. Tex-O-Kan 
Elour Mills Co., C.C.A.5, 122 F.2d 
433. 

32. U.S.—L. R. B. v. Columbian 
Enameling & Stamping Co., 69 S. 
Ct. 501, 306 U.S. 292, 83 L.Ed. 660 
—^N. L. R. B. V. J. L. Brandeis & 
Sons, C.C.A.8, 145 F.2d 558—N. L. 
R. B. V. Montgomery Ward & Co., 
C.C.A.9, 133 P.2d 676—Hazel-Atlas 
Glass Co. V. N. L. R. B., C.C.A., 127 
P.2d 109—^N. L. R. B. v. Grower- 
Shipper Vegetable Ass’n of Central 
California, C.C.A.9, 122 F.2d 368— 
Magnolia Petroleuna Co. v. N*. L. R. 

B. , C.C.A., 112 F.2d 545—C. G. Conn, 
Limited, v. N*. L. R. B., C.C.A.7, 108 
F.2d 390. 

33. U.S.—N. L. R. B. v. American 
Car & Foundry Co., C.C.A.7, 161 
F.2d 501—^N. L. R. B. v. Sunbeam 
Electric Mfg. Co., C.C.A.7, 133 F.2d 
85 $—stonewall Cotton Mills v. N. 
L. R. B., C.C.A.5, 129 P.2d 629, 
certiorari denied 63 S.Ct. 72, 317 

U. S. 667, 87 L.Ed. 636—N. L. R. B. 

V. Eclipse Moulded Products Co., 

C. C.A.7, 126 F.2d 576—L. R. B. 
V. Reed & Prince Mfg. Co., C.C.A.l, 
118 P.2d 874, certiorari denied 
Reed & Prince Mfg. Co. v. N. L. R. 
B., 61 S.Ct. 1119, 313 U.S. 595, 85 
L.Ed. 1649—N. L. R. B. v. Vincen- 
nes Steel Corporation, C.C.A.7, 117 


P.2d 169—Wilson & Co. v. N. L. R. 
B., C.C.A.8, 115 F.2d 759—Stewart 
Die Casting Corporation v. N. L. 
R. B., C.C.A.7, 114 P.2d 849, cer¬ 
tiorari denied 61 S.Ct. 449, 312 U.S. 
680, 85 L.Ed. 1119—N. L. R. B. v. 
Elkland Leather Co., C.C.A.3, 114 F. 
2d 221, certiorari denied Elkland 
Leather Co. v. N. L. R. B., 61 S.Ct. 
170, 311 U.S. 705. 85 L.Ed. 457— 
Independent Union of Craftsmen v. 
N. L. R. B., C.C.A.7, 110 F.2d 506, 
reversed on other grounds 61 S.Ct. 
358, 311 U.S. 584, 85 L.Ed. 368— 
Link-Belt Co. v. N. L. R. B., C.C.A. 
7, 110 P.2d 506, reversed on other 
grounds 61 S.Ct. 368, 311 U.S. 584, 
85 L.Ed. 368—Cupples Co. Manu- 
facturers v. N. L. R. B., C.C.A.8, 
106 F.2d 100. 

Favorable evidence taken as trae 

(1) The evidence favorable to the 
order and findings of the board, not 
repudiated by the board, and not 
wholly unbelievable, must be taken 
as true.—Idaho Potato Growers v. N. 
L. R. B., C.C.A.9, 144 P.2d 295, certio¬ 
rari denied 65 S.Ct. 122, 323 U.S, 769, 
89 L.Ed. 615—N. L. R. B. v. Idaho 
Refining Co., C.C.A.9, 143 P.2d 246. 

(2) Court must assume as estab- 
lished all facts that evidence sup- 
porting board's determination rea- 
sonably tends to prove, and must 
give to board benefit of all infer¬ 
ences fairly deducible.—L. R. B. 
V. Adel Clay Products Co., C.C.A.8, 
134 F.2d 342. 

Conflicts resolved against employex 
The court, in considering the suffi- 
ciency of the evidence to sustain 
board’s findings, must assume that 
board resolved all conflicts in the 
evidence against the employer.— 

L. R, B. V. Wm. Tehel Bottling Co,, 
C.C.A.8, 129 F.2d 250. 

34, U.S.—Stonewall Cotton Mills v. 
N.^L. R. B.. C.C.A.5, 129 P.2d 629, 
certiorari denied 63 S.Ct. 72, 317 

U. S. 667, 87 L.Ed. 536—N. L. R. B. 

V. Chicago Apparatus Co., C.C.A.7, 
116 P.2d 753. 

Backgrotmd, settlug, and circum- 
staaces 

The facts should be determined 
not alone as the direct testimony 
declares them to be but as the back- 
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ground, setting, and circumstances, 
including interests and motives of 
witnesses, give color and meaning 
to the testimony.—Jefferson Elee. 
Co. V. N. L. R. B., C.C.A.7, 102 F.2d 
949. 

Bvideaoe not meutioned In board’s 
decision 

The court may consider evidence 
which supports a finding although 
not mentioned in the board’s deci¬ 
sion.—Stewart Die Casting Corpora¬ 
tion V. N. L. R. B., C.C.A.7, 114 F.2d 
849, certiorari denied 61 S.Ct. 449, 
312 U.S. 680, 85 L.Ed. 111. 

Evidence improperly Ignored by 
board 

In determining the question 
whether order requiring disestablish- 
ment of an employees’ representa- 
tive committee was justifled by the 
evidence, court was entitled to con¬ 
sider undisputed and stipulated facts, 
although such facts were ignored by 
the board on the mistaken assump- 
tion that they were immaterial.— 
Newport News Shipbuilding &. Dry 
Dock Co. V. N. L. R. B., C.C.A.4, 101 
P.2d 841, reversed on other grounds 
60 S.Ct. 203, 308 U.S. 241, 84 L.Ed. 
219. 

35. U.S.—Quaker State Oil Refining 
Corporation v. N. L. R. B., C.C.A. 
3, 119 F.2d 631. 

Fair attitude of euiplayer 
In determining the question 
whether evidence sustained finding 
of employer’s violation of National 
Labor Relations Act, court could 
take into account unquestioned fair 
attitude of employer toward union 
and collective bargaining.—N. L. R. 

B. V. Shenandoah-Dives Mining Co., 

C. C.A.10, 145 P.2d 542. 

Pressure escerted by employer 

In determining the question 
whether conduct amounted to re- 
straint or coercion, pressure exerted 
vocally by employer on employee 
may not be disregarded.—^N. L. R, B. 
V. Lettie Lee, Inc., C.C.A.9, 140 P.2d 
243. 

36. U.S.—N. L. R. B. v. Laister- 
Kauffmann Aircraft Corporation, 
C.C.A.8, 144 F.2d 9—N. L. R. B. v. 
A. Sartorius & Co., C.C.A.2, 140 F. 
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a party in wliose favor they testified is not alone 
sufficient to discredit or discard their testimony.^*^ 

Circumstantial evidence, While circumstantial 
evidence must be weighed with caution,38 a finding 
o£ the board supported by circumstantial evidence 
from which the conclusion of the board may legiti- 
mately be drawn is binding on the courts.39 

Competency of evidence. It has been held, un¬ 
der the National Labor Relations Act, at least pri¬ 
or to the 1947 amendment to § 10 (b), 29 U.S.C.A. 
§ 160 (b), which provides that procecdings before 
the board shall, as far as practicable, be conducted 
in accordance with the rules of evidence applicable 
in the federal district courts, that the admission of 
incompetent evidence does not preclude enforce- 
ment of an order of the board, provided there re- 
mains competent, relevant, and material evidence 
sufficient to support the board’s findings,^^ and that 


hearsay may support a finding, at least if more was 
not conveniently available, and if in the end the 
finding is supported by the kind of evidence on 
which responsible persons are accustomed to rely 
in serious affairs.'^^ The court, it has been held, 
cannot exclude from consideration on review evi¬ 
dence which the board was entitled to take into ac- 
count^2 However, a finding of fact cannot rest 
solely on evidence which is incompetent, irrelevant, 
or immaterial,^3 such as hearsay evidence.^^ 

b. Under Railway Labor Act 

Although clecisions of the National Railroad Adjust- 
ment Board are not final, nevertheless in an action to 
enforco an award the findings and order of the board are 
prima facie evidence of the facts therein stated. 

Although decisions of the National Railroad Ad- 
justment Board are not final as to either facts or 
law, with respect to enforcement thereof,^® they 
nevertheless have substantive effect^® and must be 


2d 203—^N. L. R. B. v. XJinion Pa¬ 
cific Stages, C.C.A.9, 99 P.2d 153. 
Dlsregard of uncontradicted or es- 
tahlished facts 

The court is required to reject a 
conclusion of the board that disre- 
gards or fails to give proper cogni- 
zance to uncontradlcted or woll es- 
tabilshed facts.—N. L. R. B. v. Wi- 
nona Textile Mills, C.C.A.8, 160 F.2d 
201 . 

37. U.S.—N. L. R. B. V. Alco Feed 
Mills, C.O.A.5, 133 F.2d 419—Amer¬ 
ican Smelting & Refining Co. v. N. 
L. R, B., C.C.A.8, 126 F.2d 6S0—N. 
L. R. B. V. Tex-O-Kan Flour Mills 
Co., C.C.A.6, 122 F.2d 433. 

38. U.S.—N. L. R. B. v. Entwistle 
Mfg. Co., C.C.A.4, 120 F.2d 632. 

38. U.S.—^S. H. Camp «& Co. v. N. 
L. R, B., C.C.A.6, 160 F.2d 619— 
N. L. R. B. V. Blue Bcll-Globe Mfg. 
Co., C.C.A.4, 120 F.2d 974—N. L. R. 

B. V. Entwistle Mfg. Co., C.C.A.4, 
120 F.2d 632—Hartsell Mills Co. v. 
K. L. R. B., C.C.A.4, 111 P.2d 291. 

Slscrimination 

A finding of the board supported 
by circumstances from which the 
conclusion of dlscriminatory dis- 
charge and rofusal to reemploy may 
legitimately be drawn is binding on 
the court.—^N. L. R. B. v. Harris- 
Woodson Co., C.C.A.4, 162 F.2d 97— 
Piedmont Shirt Co. v. N. L. R. B., C. 

C.A.4, 138 P.2d 738. 

40. U.S.—N. E. R. B. V. Sun Tent- 

Euebbert Co., C.C.A.9, 151 F.2d 483, 
opinion supplemented 154 F.2d lOS, 
certiorari denied Merchants & 
Manufacturers Ass'n of Los An- 
geles V. N. L. R. B., 67 S.Ct. 44— 
Cudahy Packing Co. v. N. L. R. B., 

C. C.A.10. 118 F.2d 296—N. L. R. B. 
V. Bell Oil & Gas Co., C.C.A.6, 98 
F.2d 870. 


Convlucing evidence 
It is only convincing evidence, not 
lawyers’ evidence, which is required. 
U.S.—N. L. R. B. V. Remington Rand, 
C.C.A., 130 F.2d 919—N. L. R. B. v. 
Service Wood Heel Co., C.C.A., 124 
F.2d 470. 

D.C.—International Ass’n of Ma- 
chinists, Tool and Die Makers 
Lodge No. 35, v. N. L. R. B., 110 
F.2d 29, 71 App.D.C. 176, afflrmed 
61 S.Ct. 83, 311 U.S. 72, 85 L.Ed. 
60, rehearing denied 61 S.Ct. 314, 
311 U.S. 729, 85 L.Ed. 474. 

41. U.S.—^N. L. R. B. V. Remington 
Rand, C.C.A.2, 130 F.2d 919—N. L. 

R. B. V. 'Service Wood Heel Co., C. 
C.A.l, 124 P.2d 470—N. L. R. B. v. 
Remington Rand, C.C.A.2, 94 F.2d 
862, certiorari denied Remington 
Rand v. N. L. R. B., 68 S.Ct. 1046, 
304 U.S. 576, 82 L.Ed. 1540, rehear¬ 
ing denied Remington Rand v. U. 

S. , 58 S.Ct. 10*54, 304 U.S. 690, 82 
L.Ed. 1549, certiorari denied Cen¬ 
tral Executive Council of Reming¬ 
ton Rand Employes’ Ass'ns v. N. 
L. R. B., 58 S.Ct. lOGl, 304 U.S. 
585, 82 L.Ed. 1646. 

Hearsay in form of wntten afflcla- 
vlts may be given as much eviden- 
tiary weight as parol testimony of 
witness regarding hearsay state- 
ments.—Cudahy Packing Co. v. N. L. 
R. B„ C.C.A.8, 116 F.2d 367. 

42. U.S.—N. L. R, B. v. Service 
Wood Heel Co., C.C.A.1, 124 P.2d 
470. 

D.C.—International Ass'n of Ma- 
chinists, Tool and Die Makers 
Lodge No. 35, v. N. L. R. B., 110 
F.2d 29, 71 App.D.C. 176, aflirmed 
61 S.Ct. 83, 311 U.S. 72, 85 L.Ed. 
60, rehearing denied 61 S.Ct. 314, 
311 U.S. 729, 85 L.Ed. 474. 

43. U.S.—^N. L, R. B. v. Washington 
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Dehydrated Food Co., C.C.A.9, 118 
F.2d 980—N. L. R. B. v. Bell Oil 
& Gas Co., C.C.A.5, 98 F.2d 406, 
rehearing denied 98 F.2d 870. 

44. U.S.—N. L. R. B. v, Washington 
Dehydrated Food Co., C.C.A.9, 118 
F.2d 980—Oughtoin v. N. L. R. B., 

C. C.A.3, 118 F.2d 486, certiorari de¬ 
nied 62 S.Ct. 485, 315 U.S. 797, 86 
L.Ed. 1198, and Gibbs v. N. L. R. 
B., 62 S.Ct. 485, 815 U.S. 797, 86 L. 
Ed. 1198—N. L. R. B. v. Bell Oil 
& Gas Co., C.C.A.6, 98 F.2d 406, 
rehearing denied 98 F.2d 870. 

Availabllity of dlrect evidence 

Hearsay evidence is nof sufficient 
where it is both spocifically denied 
and is substituted for direct evidence 
which is conveniently available.— 
Martcl Mills Corporation v. N. L. R. 
B., C.C.A.4, 114 F.2d 624. 

4&, U.S.—^Dahlberg v. Pittsburgh & 
L. B. R. Co., C.C.A.Pa., 138 P.2d 
121 . 

D.C.—^Washington Terminal Co. v. 
Boswell, 124 F.2d 235, 76 U.S.App. 

D. C. 1, alTlrmed 63 S.Ct. 1430, 319 

U. S. 732, 87 L.Ed. 1694. 

The expresBion ^^fi.nal and 'binding*^ 
in Railway Labor Act § 3’(m), 45 U. 
S.C.A. § 153 (m), which provides 
that the awards of the National 
Railroad Adjustment Board “shall be 
'final and binding upon both parties 
to the dispute, except insofar as they 
shall contain a money award," is 
used in the sense that the award is 
the definitive act of a mediative 
agency, binding until and unless it is 
set aside in the mannor prescribed— 
Dahlberg v. Pittsburgh & L. B. R. 
Co., C.C.A.Pa., 138 F.2d 121. 

46, D.C.—^Washington Terminal Co. 

V. Boswell, 124 F.2d 235, 76 U.S. 
App.D.C. 1, afflrmed 63 S.Ct. 1430, 

1 819 U.S. 732, 87 L.Ed. 1694. 



56 C.J.S. 


MASTER AND SERVANT 


§ 28(136) 


given due weight.^'^ In an action to enforce an 
award of the board the findings and order o£ the 
board are prima facie evidence of the facts therein 
stated,^^ and in this connection the findings are 
probative, not merely presumptive in value,^^ and 
have effect fairly comparable to that of expert tes- 
timony.so Where a finding of the National Media- 
tion Board is supported by substantial evidence, it 
should not be disturbed by the courts, especially 
where the court concurs in the finding.^^ 

c. Under State Statutes 

(a) In general 

(b) Character and sufiiciency of evi¬ 

dence 


(a) In General 

Under state statutes slmilar to the federal act, find¬ 
ings of a state labor relations board which are support¬ 
ed by sufficient evidence are conclusive, and the cred- 
Ibility of the evidence and the drawing of inferences 
therefrom are matters for the board rather than the 
court. 

Under state statutes similar to the National La¬ 
bor Relations Act it has been held that findings or 
determinations of a state labor relations board 
which are supported by sufficient evidence are con- 
dusive on the court.52 The courfs review of the 

findings of the board is circumscribed,^^ and, as far 

as concerns a review of the evidence, the question 
bcfore the court is whether there is sufficient evi¬ 
dence to sustain the findings,®^ and not whether the 
evidence preponderates in favor of the findings. ^5 


47. U.S.—Hanks v. Delaware & H. 
R. Corp., D.C.N.Y., 63 P.Supp. 161. 

43. U.S.—Hanks v. Delaware & H. 
R. Corp., supra. 

D.C.—^Washington Terminal Co. v. 
Boswell, 124 P.2d 235, 76 U.S.App. 
D.C. 1, arnrmed 63 S.Ct 1430, 319 

U. S. 732, 87 L.Dd. 1694. 

Mixed guastion of fact and law 

The ultimate conclusion of the 
board on a question Involving mixed 
questions of fact and law is entitled, 
in a suit to enforce the award, to the 
presumption of prima facie correct- 
ness afforded by the statute.—Order 
of Railroad Telegraphers v. Railway 
Express Agency, D.C.Ga., 56 F.Supp. 
319, reversed on other grounds, C.C. 
A., 137 P.2d 46, reversed on other 
grounds 64 S.Ct. 682, 321 U.S. 342. 88 
L.Ed. 788. 

Conclusioxx not based on detalled 
iludings 

As respects the statutory provi- 
sion that the findings and order of 
the National Railroad Adjustment 
Board shall bo prima facie evidence 
of the facts therein stated, the sus- 
taining of plaintife's claim was held 
to be more a conclusion than a find¬ 
ing where detailed findings of fact 
were not made and the board in its 
findings found only that it had juris- 
diction and that the claim should be 
sustained in part.—Crowley v. Del¬ 
aware & H. R. Corp., D.C.N.T., 63 F. 
Supp. 164. 

49, D.C.—Washington Terminal Co. 

V, Boswell, 124 F.2d 236, 76 U.S. 
App.D.C. 1, affirmed 63 S.Ct. 1430, 
319 U.S. 732, 87 L.Ed. 1694. 

50, U.S.—Hanks v. Delaware & H. 
R. Corp., D.C.N.T., 63 P.Supp. 161. 

D.C.—^Washington Terminal Co. v. 
Boswell, 124 F.2d 235, 76 U.S.App. 
D.C. 1, affirmed 63 S.Ct. 1430, 319 
U.S. 732, 87 L.Ed. 1694. 

51, D.C.—^National Federation of 
Railway Workers v. National Me- 
diation Board, 110 F.2d 629, 71 App. 


D.C. 266, certiorari denied 60 S.Ct. 
976, 310 U.S. 628. 84 L.Ed. 1399. 

Hxlstence of craft 
Conclusion of National Mediation 
Board that a craft does or does not 
exist is the finding of an ultimate 
fact which must be supported by the 
evidentiary facts; and the question 
whether substantial supporting evi¬ 
dence exists is one of law.—Brother- 
hood of Railway and Steamship 
Clerks, Freight Handlers, Express 
and Station Employees v. Nashville, 
C. & St. L. Ry. Co., C.C.A.Tenn., 94 
F.2d 97. 

52. N.Y.—^New York State Labor 
Relations Board v. Union Club of 
City of N. Y., 68 N.E.2d 29, 296 N. 
Y. 915—^Plorsheim Shoe Sto re Co. 
V. Retail Shoe Salesmen's Union of 
Brooklyn and Queens, Local 287, 
42 N.E.2d 480, 288 N.Y. 188—New 
York State Labor Relations Board 
V. Greif Realty Corp., 71 N.Y.S.2d 
91, 272 App.Div. 928—^New York 
State Labor Relations Board v. 
Select Operating Corporation, 65 
N.Y.S.2d 117, 269 App.Div. 766, af¬ 
firmed 65 N.E.2d 329, 295 N.Y. 684 
—New York State Labor Relations 
Board v. Montgomery Ward & Co., 
38 N.Y.S.2d 858, 179 Misc. 298, af¬ 
firmed 42 N.Y.S.2d 840, 266 App. 
Div. 878—^In re 'State Labor Rela¬ 
tions Board, 22 N.Y.S.2d 40, 175 
Misc. 88—New York State Labor 
Relations Board v. Peerless Wood 
Products, 9 N.Y.S.2d 865, 170 Misc, 
594. 

Pa.—In re Lane's Apparel Shops, 
Com.PL, 32 Del.Co. 115—Wilson 
Laundry Co. v. Laundry and Linen 
Supply Drivers and ChaufCeurs 
Local Union, No. 187, Com.Pl., 56 
Montg.Co. 164—^Manko v. Kahn, 
Com.Pl., 93 Pittsb.Leg.J. 477— 
Pennsylvania Labor Relations 
Board v. Beck, Com.Pl., 25 West. 
L.J, 170. 

R.I.—McGee v. Local No. 682 of 
Brotherhood of Painters, Decora- 
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tors and Paperhangers of America, 
A. P. of L., 38 A.2d 303, 70 R.I. 200. 
Reasonable inferences 

(1) The findings of the board are 
supported by the evidence and are 
conclusive where others might rea- 
sonably make the same choice of in¬ 
ferences.—Stork Restaurant v. Bo- 
land, 26 N.E.2d 247, 282 N.Y. 266. 

(2) Reasonable inferences, how- 
ever, are not fine-spun arguments 
but are inferences based on a reason 
or that a reasonable man would ac- 
cept.—International Ry. Co. v. Bo- 
land, 8 N.Y.S.2d 643, 169 Misc. 926. 

53. N.Y.—^New York State Labor 

Relations Board v, Interborough 
News Co., 10 N.Y.S.2d 396, 170 

Misc. 347. 

Pa.—In re McGarvey, Com.Pl., 26 
Erie Co. 119—Chapin Lumber Co. 
V. Pennsylvania Labor Relations 
Board, Com.Pl., 39 Luz.Leg.Reg. 
121—Supervisory Employees' Un¬ 
ion V. Pittsburgh Rys. Co., Com. 
PL, 93 Pittsb.Leg.J. 47—Interna¬ 
tional Brotherhood of Teamsters, 
Etc., v. Poster, Com.Pl., 24 Wash. 
Co. 161. 

54. N.Y.—^New York State Labor 
Relations Board v. Interborough 
News Co., 10 N.Y.S.2d 396, 170 
Misc, 347. 

Pa.—Chapin v. Pennsylvania Labor 
Relations Board, 52 A.2d 568, 356 
Pa. 677—Pennsylvania Labor Re¬ 
lations Board V, Kaufmann De¬ 
partment Stores, 29 A.2d 90, 345 
Fa. 398—Petition of St. Marys 
Sewer Pipe Co., 55 Pa.Dist. & Co. 
297—Metropolitan Life Ins. Co. v. 
Insurance Guild, Local No. 22, 49 
Pa.Dist. & Co. 75. 

Wis.—Century Building Co. v. Wis- 
consin Employment Relations 
Board, 291 N.W. 305, 236 Wis. 376. 

55. Wis.—^Retail Clerks’ Union, Lo¬ 
cal No, 1403, A. P. of L., V. Wiscon- 
sin Employment Relations Board, 
6 N.W.2d 698, 242 Wis. 21, 149 A. 
L.R. 452—Century Building Co. v. 
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It is for the board, rather than for the court, to 
pass on the weight and credibility of the evidence 
before the state labor relations board,and to draw 
reasonable inferences therefrom;57 and the court 


cannot substitute its own judgment on questions of 
fact for the judgment of the board.58 On the other 
hand, the court is not bound by findings based on 
insufficient evidence,^9 and hence it is the duty of 


Wisconsin Employment Relations 
Board, 291 N.W. 305, 236 Wis. 376 
—^Wisconsin Labor Relations 
Board v. Pred Rueping Leather 
Co., 279 N.W. 673, 228 Wis. 473, 
117 A.L.R. 398. 

No deterxniiLatioxi de siov^o 

On a review of the board’s find- 
ings, the court has no jurisdiction to 
determine the factual issues anew if 
there is some evidence before the 
board reasonably tending to support 
a finding; the court may not weigh 
the evidence to ascertain whether it 
preponderates in favor of the finding 
or substitute its judgment for that 
of the board even though the court 
might have decided the question dif- 
ferently had it been before the court 
de novo.—In re International Ass’n 
of Machinists, Lodge No. 1406, A. F. 
L., 23 N.W.2d 489, 249 Wis. 112. 
Different standards for board and 
court 

Under some statutes the Standard 
by which the fmdings of the board 
are to be tested by a court on a 
motion for review are not the same 
as those prescribed for the board; 
the party seeking to arouse the ac- 
tion of the board must establish his 
facts by a ciear and satisfactory pre- 
ponderance of the evidence, whereas 
on review the findlngs of fact made 
by the board are conclusive if sup- 
ported by credible and competent ev¬ 
idence.—^Wisconsin Employment Re¬ 
lations Board v. Milk & Ice Cream 
Drivers & Dairy Employees Union, 
Local No. 225, 299 N.W. 31, 238 Wis. 
379, certiorari denied Milk & Ice 
Cream Drivers and Dairy Employees 
Union Local 225 v. Wisconsin Em¬ 
ployment Relations Board, 62 S.Ct. 
1035, 316 U.S. 668, 86 L.Ed. 1744— 
Century Building Co. v. Wisconsin 
Employment Relations Board, 291 N. 
W. 306, 235 Wis. 376. 

50. N.T.—Stork Restaurant v. Bo- 
land, 26 N.B.2d 247, 282 N.T. 256— 
New 'York State Labor Relations 
Board v. Frank G. Shattuck Co., 20 
N.Y.S.2d 949, 260 App.Div. 316— 
In re Rochester-Ponfleld Bus Co- 
63 N.Y.S.2d 305, 187 Misc. 239, re- 
versed on other grounds 69 N.Y.S. 
2d 356, 271 App.Div. 1049—New 
Tork State Labor Relations Board 
V. Mill Road Live Poultry Market, 
60 N.T.S.2d 631, 182 Misc. 656— 
New Tork 'State Labor Relations 
Board v. Toffenetti Restaurant Co., 
44 N.Y.S.2d 798, 180 Misc. 326, af- 
flrmed 42 N.T.S.2d 938, 266 App. 
Div. 837, appeal denied 44 N.T.S.2d 
262, flrst case, 266 App.Div. 960, 
sta,y granted 44 N.T.S.2d 262, sec- 
ond case, 266 App.Div. 950, appeal 


dismissed 52 N.B.2d 961, 291 N.T. 
750—New York State Labor Rela¬ 
tions Board v. Roosevelt Chevro¬ 
let Co., 30 N.T.S.2d 381, 177 Misc. 
468—New York State Labor Rela¬ 
tions Board V. Interborough News 
Co., 10 N.T.S.2d 396, 170 Misc. 347 
—New Tork State Labor Relations 
Board v. Paragon Oil Co., 45 N.Y.S. 
2d 152—New York State Labor Re¬ 
lations Board v. Jacobson, 35 N. 
Y.S.2d 157—New York State La¬ 
bor Relations Board v. Astoria 
Caskot Co., 17 N.Y.S.2d 13. 

Pa.—Chapin v. Pennsylvania Labor 
Relations Board, 62 A.2d 568, 356 
Pa. 577—^Hodson Molor Co. v. 
United Automobile Workers, Com. 
Pl., 90 Pittsb.Leg.J. 295. 

Wis.—Christoffel v. Wisconsin Em¬ 
ployment Relations Board, 10 N.W. 
2d 197, 243 Wis. 332, certiorari de¬ 
nied 64 S.Ct. 90. 320 U.S. 776, 88 
L.Ed. 466—Retail Clerks' Union, 
Local No. 1403, A. F. of L., v. Wis- 
consin Employment Relations 
Board, 6 N.W.2d 698, 242 Wis. 21, 
149 A.L.R. 462—Wisconsin Em¬ 
ployment Relations Board v. Milk 
& Ice Cream Drivers & Dairy Em- 
ployees Union, Local No. 226, 299 
N.W. 31, 238 Wis. 379, certiorari 
denied Milk & Ice Cream Drivers 
and Dairy Employees Union, Local 
225 v. Wisconsin Employment Re¬ 
lations Board, 62 S.Ct. 1036, 316 U. 
S. 668, 86 L.Ed. 1744—Wisconsin 
Labor Relations Board v. Fred 
Rueping Leather Co., 279 N.W, 673, 
228 Wis. 473, 117 A.L.R. 398. 

57. N.T.—^New York State Labor 
Relations Board v. American Sure- 
ty Co. of N. Y., 51 N.Y.S.2d 803, 
alUrmed 68 N.Y.S.2d 365, 269 App. 
Div. 970, appeal denied 69 N.Y.S.2d 
303, 269 App.Div. 982—^New Tork 
State Labor Relations Board v. 
Montgomery Ward & Co., 38 N.Y. 
S.2d 858, 179 Misc. 298, afflrmed 
42 N.T.S.2d 840, 266 App.Div. 878— 
New York State Labor Relations 
Board v. Interborough News Co., 
10 N.Y.S.2d 396, 170 Misc. 347— 
Collier Service Corporation v. Bo- 
land, 4 N.Y.S.2d 480, 167 Misc. 709. 

Pa.—Chapin v. Pennsylvania Labor 
Relations Board, 52 A.2d 568, 356 
Pa. 577. 

Wis.—Christoffel v. Wisconsin Em¬ 
ployment Relations Board, 10 N. 
W.2d 197, 243 Wis. 332, certiorari 
denied 64 S.Ct. 90, 320 U.S. 776, 88 
L.Ed. 466—Retail Clerks’ Union, 
Local No. 1403, A. P. of L., v. Wis¬ 
consin Employment Relations 
Board, 6 N.W.2d 698, 242 Wis. 21, 
149 A.L.R. 452. 
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Good faith of employer 

N.Y.—New York State Labor Rela¬ 
tions Board v. Montgomery Ward 
& Co., 38 N.Y.S.2d 858, 179 Misc. 
298, afRrmed 42 N.Y.S.2d 840, 266 
App.Div. 878. 

Purpose of picketiug 

Wis.—Retail Clerks' Union, Local 
No. 1403, A. P. of L., V. Wisconsin 
Employment Relations Board, 6 N. 
W.2d 698, 242 Wis. 21, 149 A.L.R. 
452. 

58. N.Y.—^New York State Labor 
Relations Board v. Mill Road Live 
Poultry Market, 50 N.Y.S.2d 631. 
182 Misc. 556—New York State La¬ 
bor Relations Board v. Roosevelt 
Chevrolet Co., 30 N.Y.S.2d 381, 177 
Misc. 468—New York State Labor 
Relations Board v. Interborough 
News Co., 10 N.Y.S.2d 396, 170 
Misc. 347—Collier Service Corpora¬ 
tion V. Boland, 4 N.Y.S.2d 480, 167 
Misc. 709—New York State Labor 
Relations Board v. Astoria Casket 
Co., 17 N.Y.S.2d 13. 

Pa,—^Wilson Laundry Co. v. Laundry 
and Linen Supply Drivers and 
Chauffeurs Local Union, No. 187, 
Com.PL, 66 Montg.Co. 164—Hodson 
Motor Co. V, United Automobile 
Workers, Com.Pl., 00 Pittsb.Leg.J, 
296—Labor Relations Board v. 
Union Trust Co., Com.Pl., 89 
Pittsb.Leg.J. 343. 

Utah.—Building Service Employees 
Local No. 59 v. Newhouse Realty 
Co., 95 P.2d 507, 97 Utah 562. 

Wis.—In re International Ass’n of 
Machinists, Lodge No. 1406, A. P. 
L., 23 N.W.2d 489, 249 Wis. 112— 
Appleton Chair Corporation v. 
United Brotherhood. of Carpenters 
& Joiners, Millmen's Local No. 
1748, 1 N.W.2d 188, 239 Wis. 837. 

59. Pa.—Pennsylvania Labor Rela¬ 
tions Board v. Kaufmann Depart¬ 
ment Stores, 29 A.2d 90, 346 Pa. 
398—Poster v. International Broth¬ 
erhood of Teamsters, Chauffeurs, 
Etc., 45 Pa.Dist. & Co. 591—Penn¬ 
sylvania Labor Relations Board v. 
Schlossman, Com.Pl., 91 Pittsb. 
Leg.J. 489—Labor Relations Board 
V. Union Trust Co., Com.Pl., 89 
Pittsb.Leg.J. 343—T-Iodson Molor 
Co. V. United Automobile Work¬ 
ers, Com.Pl., 80 Pittsb.Leg.J. 241 
—Penn.sylvania Labor Relations 
Board v. American 'Stores Co., Com. 
Pl., 10 Sch.Reg. 20. 

Utah.—Utah Poultry Producers Co- 
op. Ass'n V. Utah Labor Relations 
Board, 149 P.2d 643, 106 Utah 394 
—Building Service Employees Lo¬ 
cal No. '59 V. Newhouse Realty Co., 
95 P.2d 507, 97 Utah 562. 
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the court to determine whether the findings are in 
fact supported by the required amount of evi- 
dence,®^ Further, the fact that the board has in- 
corporated a determination as a “finding*’ of fact 
does not preclude a review thereof where it actu- 
ally constitutes a determination of a question of 
law.^i 

(b) Character and Snfiiciency of Evidence 

Under some state statutes, findings of a state labor 
reiations board, In order to be conciusive on the courts, 
must be supported by substantiai evidence. 

It has been held, under some state statutes, that 


findings or determinations of the state labor reia¬ 
tions board are conciusive on the court if, but only 
if, they are supported by substantiai evidence, or, 
under some statutes, by credible and competent evi- 
dence.^3 The court is not compelled to accept find¬ 
ings arrived at by accepting part of the evidence 
and totally disregarding other convincing evi- 
dence.®^ Under some state statutes it has been held 
that the court is not authorized to reverse the board 
for errors in the admission of evidence,®^ and that, 
where the findings of the board are supported by 
credible and competent evidence, the fact that hear- 
say evidence has also been admitted before the 


Wis.—E. G. Shinner & Go. v. Wra- 
betz, 292 N.W. 902, 235 Wis. 195. 

60. N.T.—International Ry. Co, v. 
Boland, 8 N.T.S.2d 643, 169 Misc. 
926—^New York State Labor Reia¬ 
tions Board V. Astoria Casket Co., 
17 N.T.S.2d 13. 

Utah.—Building* Service Employees 
Local No. 59 v. Newhouse Realty 
Co., 95 P.2d 607, 97 Utah 562. 

Wis.—United Shoe Workers of Amer¬ 
ica, Local 132 V. Wisconsin Labor 
Reiations Board, 279 N.W. 37, 227 
Wis. 569. 

6L Pa.—Petition of Equitable Gas 
Co., 61 Pa.Dist. & Co. 663, 92 
Pittsb.Leg.J. 423. 

62. Mass.—Jordan Marsh Co. v. La¬ 
bor Reiations Commission, 66 N. 
E.2d 916, 816 Mass. 748. 

N.T.—In re Rochester-Penfleld Bus 
Co., 63 N.Y.S.2d 305, 187 Misc. 239, 
reversed on other grounds 69 N.T. 
S.2d 356, 2‘71 App.Div. 1049—New 
York State Labor Reiations Board 
V. Select Operating Corporation, 49 
N.T.S.2d 294, 183 Misc. 480, revers¬ 
ed on other grounds '65 N.T.S.2d 
117, 269 App.Div. 766, affirmed 65 
N.E.2d 329, 295 N.T. 684—New 

York State Labor Reiations Board 
V. Toffenetti Restaurant Co., 46 N. 
Y.S.2d '70, 181 Misc. 779, affirmed 
47 N.Y.S.2d 113, 267 App.Div. 860, 
appeal denied 47 N.Y.S.2d 310, 267 
App.Div. 869, motion dismissed 65 
N.E.2d 379, 292 N.Y. 618. Reversed 
on other grounds 48 N.Y.S.2d 554, 
267 App.Div. 978—New York State 
Labor Reiations Board v. Toifenet- 
ti Restaurant Co., 44 N.Y.S.2d 798, 
180 Misc. 326. affirmed 42 N.Y.S.2d 
938, 266 App.Div. 837, appeal de¬ 
nied 44 N.Y.S.2d 262, first case, 266 
App.Div. 9^50, stay grant.ed 44 N.Y. 
S.2d 262, second case, 266 App.Div. 
950, appeal dismissed '52 N.E.2d 
961, 291 N.Y. 750—New York State 
Labor Reiations Board v. Mont- 
gomery Ward & Co., 38 N.Y.S.2d 
858, 179 Misc. 298, affirmed 42 N. 
Y.S.2d 840, 266 App.Div. 878—New 
York State Labor Reiations Board 
V. Roosevelt Chevrolet Co., 30 N.Y. 
S.2d 381, 177 Misc. 468—New York 
State Labor Reiations Board v. 


Interborough News Co., 10 N.Y.S. 
2d 396, 170 Misc. 347—Collier 

Service Corporation v, Boland, 4 
N.Y.S.2d 480, 167 Misc. 709—New 
York State Labor Reiations Board 
v. Jacobson, 36 N.Y.S.2d 157. 

Utah.—Utah Poultry Pro duc er s Co- 
op. Ass'n V. Utah Labor Reiations 
Board, 149 P.2d 643, 106 Utah 394 
—American Poundry & Machine 
Co. V. Utah Labor Reiations Board, 
141 P.2d 390, 105 Utah 83—Build- 
ing Service Employees Local No. 
69 V. Newhouse Realty Co., 9i5 P. 
2d 507, 9‘7 Utah 562. 

Preedom from technical xnles 
The statutory freedom of labor re¬ 
iations board from restrictions of 
technical rules of evidence does not 
justify orders without a basis in j 
substantiai evidence of rational pro¬ 
bative force.—^New York State La¬ 
bor Reiations Board v. Frank G. 
Shattuck Co., 20 N.Y.S.2d 949, 260 
App.Div. 316. 

Gonsideratlou of eviis souglit to be 
rectified 

An examination by the court of 
the auestion whether the findings of 
the state labor reiations board are 
sustained by substantiai evidence 
was held to require that the eviis 
which the state labor reiations act 
seeks to rectify be considered.—New 
York State Labor Reiations Board v. 
Interborough News Co., 10 N.Y.S.2d 
396, 170 Misc. 347. 

®tatas as employees 
^ In a proceeding to enforce a col¬ 
lective bargaining order, the labor 
reiations board’s flnding that par- 
ticular persons were employees can- 
not be disturbed by the court where 
the flnding is at least reasonably 
permissible and has substantiai sup- 
port from the evidence.—In re New 
York State Labor Reiations Board 
V. Metropolitan Life Ins. Co., 52 N. 
Y.S.2d 590, 183 Misc. 1064, affirmed 
58 N.Y,S.2d 343, 269 App.Div. 934, 
affirmed 66 N.E.2d 853, 295 N.Y. 839. 

< Substantiai and legaJly credible 
evidence” 

(1) Under some state statutes the 
conclusiveness of the board’s find- 
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ings depends on whether they are 
supported by “substantiai and le- 
gally credible evidence.”— 'W, T. 
Grant Co. v. United Retail Em¬ 
ployees of America, Local No. 134, 

31 A.2d 900, 347 Pa. 224—Pennsylva- 
nia Labor Reiations Board v. Kauf- 
mann Department Stores, 29 A.2d 90, 
345 Pa. 398—Petition of Union Trust 
Co. of Pittsburgh, 20 A.2d 779, 342 
Pa. 456—Petition of St. Marys Sew- 
er Pipe Co., 65 Pa.Dist. & Co. 297— 
In re Ewart, 42 Pa.Dist. & Co. 307— 
In re Lane’s Apparel Shops, Com.PL, 

32 Del.Co. 115—Labor Reiations 
Board v. Union Trust Co., Com.Pl., 
89 Pittsb.Leg.J. 343—Pennsylvania 
Labor Reiations Board v. American 
Stores Co., Com.Pl., 10 Sch.Reg. 20. 

(2) Findings of the board that 
Union was dominated or controlled 
by employer, not supported by any 
substantiai or legally credible evi¬ 
dence, should be vacated, and or¬ 
der directing employer to withdraw 
recognition from the unIon should 
be set aside.—Petition of Union 
Trust Co. of Pittsburgh, 20 A.2d 
779, 342 Pa. 45 6. 

63. Wis.—Retail Clerks’ Union, Lo¬ 
cal No. 1403, A. P. of L., V. Wis¬ 
consin Employmeiit Reiations 
Board, 6 N.W.2d 698, 242 Wis. 21, 
149 A.L.R. 452. 

Flnding nnsupported or based on 
error of law 

If flnding of facts by state labor 
reiations board is not supported by 
competent evidence or is based on an 
error of law, court has jurisdiction 
to determine true merits of the 
case and to modify or set aside, in 
whole or in part, board’s decision 
and order.—McGee v. Local No. 682 
of Brotherhood of Painters, Decora- 
tors and Paperhangers of America, 
A. F. of L., 38 A.2d 303, 70 R.I. 200. 

64. Utah.—Building Service Em¬ 
ployees Local No. 59 V. Newhouse 
Realty Co., 95 P.2d 507, 97 Utah 
562. 

65. Wis.—Century Building Co. v. 
Wisconsin Employment Reiations 
Board, 291 N.W. 305, 235 Wis. 3'76. 
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board is not a ground for setting aside or refusing 
to enforce the board’s order.^® 

What constitutes substantial evidence. Substan- 
tial evidence means more tlian a mere scintilla of 
evidence,®*^ and must amoiint to more than mere 
suspicion,®^ surmise,^^ uncorroborated hearsay,70 or 
rumor and it may not consist solely of evidence 
which gives equal support to inconsistent inferenc- 
es,'^2 Substantial evidence means such relevant ev¬ 
idence as a reasonable mind might accept as ade- 
quate to support a conclusion;'^^ evidence furnish- 
ing a substantial basis of fact from which the fact 
in issue can reasonably be inferred;'^^ evidence such 
that the one weighing the evidence takes into con- 


sideration ali the facts presented to him and ali rea¬ 
sonable inferences, deductions, and conclusions to 
be drawn therefrom and, considering them in their 
entirety and relation to each other, arrives at a 
fixed conviction.75 The evidence, in order to meet 
the test of being substantial, must be enough to jus- 
tify, if the trial were to a jury, a refusal to direct 
a verdict when the conclusion sought to be drawn 
from it would be one of fact for the jury,76 

§ 28(137). Remand to Board 

The court may remand the case to the labor rela- 
tlons board for the correction of Irregularities or findings 
or the supplying of deficiencies in the record; and in 
such case It becomes the duty of the board to act on the 
issues recommitted to It in accordance with the law. 


66. Wis.—Century Building Co. v. 
Wisconsin Employment Relations 
Board, supra. 

67. N.T.—Stork Restaurant v. Bo- 
land, 26 N.E.2d 247, 2S2 N.T. 2'56 
—New York State Labor Rela¬ 
tions Board v. Prank G. Shattuck 
Co., 20 N.Y.S.2d 949, 260 App.Div. 
315—New York State Labor Rela¬ 
tions Board v. Select Operating 
Corporation, 49 N.Y.S.2d 294, 1S3 
Misc. 480, reversed on other 
grounds 56 N.Y.S.2d 117, 269 App. 
Biv. 766, afflrmed 65 N.E.2d S29, 
295 N.Y. 684—New York State La¬ 
bor Relations Board v. Interbor- 
ough News Co., 10 N.Y.S.2d 396, 
170 Misc. 347—International Ry. 
Co. V. Boland, 8 N.Y,S.2d 643, 169. 
Misc. 926. 

Pa.—Pennsylvania Labor Relations 
Board v. Kaufmann Department 
Stores, 29 A.2d 90, 34i5 Pa. 308— 
Petition of Union Trust Co, of 
Pittsburgh, 20 A,2d 779, 342 Pa. 
456. 

Utah.—Building Service Employees 
Local No. 59 v. Newhouse Realty 
Co., 96 P.2d 607, 97 Utah 562. 

Wis.—E. G. Shinner & Co. v. Wra- 
betz, 292 N.W. 902, 235 Wis. 195 
—Folding Furniture Works v. 
Wisconsin Labor Relations Board, 
285 N.W. 8'51, 232 Wis. 170, rehear- 
ing denied 286 N.W. 875, 232 Wis. 
170. 

68. N.Y.—Stork Restaurant v. Bo¬ 
land, 26 N.E.2d 24'7, 2S2 N.Y. 256— 
New York State Labor Relations 
Board v. Selebt Operating Corpo¬ 
ration, 49 N.Y.S.2d 294, 183 Misc. 
480, reversed on other grounds. 55 
N.Y.S.2d 117, 269 App.Div. 766, 
afflrmed 65 N.E.2d 329, 29i5 N.Y. 
684—New York State Labor Rela¬ 
tions Board v. Interborough News 
Co., 10 N.Y,S.2d 396, 170 Misc. 347 
—International Ry. Co. v. Boland, 
S N.Y.S.2d 643, 169 Misc. 926. 

'Pa.—Pennsylvania Labor Relations 
Board v. Kaufmann Department 
Stores, 29 A.2d 90, 345 Pa. 398— 
Petition of Union Trust Co. of 


Pittsburgh, 20 A.2d 779, 342 Pa. | 
456. 

Utah.—Building Service Employees 
Local No. 69 v. Newhouse Realty 
Co., 96 P.2d '607, 97 Utah 562. 

69. N.Y.—International Ry. Co. v. 
Boland, 8 N.Y.S.2d C43, 169 Misc. 
926. 

70. N.T.—^New York State Labor 
Relations Board v. Prank G. Shat¬ 
tuck Co., 20 N.Y.S.2d 949, 260 App. 
Div. 315—^New York State Labor 
Relations Board v. Select Operat¬ 
ing Corporation, 49 N.Y.S.2d 294, 
183 Misc. 480, reversed on other 
grounds '56 N.Y.S.2d 117, 269 App. 
Div. 766, afflrmed 65 N.E.2d 329, 
295 N.Y. 684. 

Utah.—Building Service Employees 
Local No. 69 v. Newhouse Realty 
Co., 95 P.2d 1507, 97 Utah 662. 
Hearsay and nonexpert opinlon 
evidence may not be used as basis to 
support state labor relations board's 
finding, on which board's order 
sought to be enforced rests.—Build¬ 
ing Service Employees Local No. 69 
V. Newhouse Realty Co., supra. 

71. N.Y.—New York State Labor 
Relations Board v. Prank G. Shat¬ 
tuck Co., 20 N.Y.S.2d 949, 260 App. 
Div. 316—^Now York State Labor 
Relations Board v. Select Operat¬ 
ing Corporation, 49 N,T.S.2d 294, 
183 Misc. 480, reversed on other 
grounds 65 N.T.S.2d 117, 269 App. 
Div. 766, afflrmed 65 N.E.2d 329, 
295 N.Y. 684. 

Utah.—^Building Service Employees 
Local No. 59 v. Newhouse Realty 
Co., 96 P,2d '607, 97 Utah 662. 

72. N.Y.—^New York State Labor 
Relations Board v. Interborough 
News Co., 10 N.Y.S.2d 306, 170 
Misc. 347. 

Utah.—Building Service Employees 
Local No. 69 v. Newhouse Realty 
Co., 95 P.2d 507, 97 Utah 662. 

73. Mass.—Jordan Marsh Co. v. La¬ 
bor Relations Commission, 56 N.E. 
2d 915, 316 Mass. 748. 

N.Y.—Stork Restaurant v. Boland, 
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26 N.E.2(i 247, 282 N.T. 256—New 
York State Labor Relations Board 
V. Prank G. Shattuck Co., 20 N.Y. 
S.2d 949. 260 App.Div. 315—Inter¬ 
national Ry. Co. V. Boland, 8 N.Y. 
S.2d 643, 169 Misc. 926. 

Pa.—Pennsylvania Labor Relations 
Board v. Kaufmann Department 
'Stores, 29 A.2d 90, 34'5 Pa. 398—Pe¬ 
tition of Union Ti‘ust Co. of Pitts¬ 
burgh, 20 A.2d 779, 342 Pa. 466—In 
re Lane's Apparel Shops, Com.Pl., 
32 Del.Co. 115. 

Wis.—E. G. Shinner & Co. v. Wra- 
betz, 292 N.W. 902, 235 Wis. 19'6— 
Folding Furniture Works v. Wis¬ 
consin Labor Relations Board, 285 
N.W. 851, 232 Wis. 170, rehearlng 
denied 286 N.W, 875, 232 Wis. 170. 

74. N.Y.—Stork Restaurant v. Bo¬ 
land, 26 N.E.2d 247, 282 N.Y. 256— 
New York State Labor Relations 
Board v. Select Operating Corpo¬ 
ration, 49 N.Y.S.2d 294, 183 Misc. 
480, reversed on other grounds 55 
N.T.S.2d 117, 269 App.Div. 766, af- 
firmed 66 N.E.2d 329, 295 N.Y. 684 
—Nev/ York State Labor Relations 
Board v. Interborough News Co., 
10 N.YS.2d 396, 170 Misc. 347. 

Utah.—Building Service Employees 
Local No. 69 V. Newhouse Realty 
Co., 95 P.2d 507, 97 Utah 562. 
Simllar statements 

(1) Evidence of substance which 
establishes facts and from which 
reasonable inferences may be drawn. 
—International Ry. Co. v. Boland, 8 
N.Y.S.2d 643, 169 Misc. 926. 

(2) A quality of proof which in¬ 
duces convictlon and makes an im- 
prossion on reason.—Building Serv¬ 
ice Employees Local No. 59 v. New¬ 
house Realty Co., 9'5 P.2d 507, 97 
Utah 5G2. 

75. Utah.—Building Service Em¬ 
ployees Local No. 69 V. Newhouse 
Realty Co., supra. 

76. Pa.—Petition of Union Trust 
Co. of Pittsburgh, 20 A.2d 779. 
342 Pa. 466. 
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The court may remand the case to the labor re- 
lations board,'^^ as, for example, for the purpose of 
having the board correct irregularities in proce- 
dure,'^S supply deficiencies in its record,'^9 make ad- 
ditional essential findings,®^ or supply findings in 
place of those attacked as invalid.^^ Such a remand 
does not dismiss or terminate the administrative 
proceedingS2 or encroach on administrative func- 
tions;®3 it results simply in having the case re- 
turned to the administrative body in order that it 
may take further action in accordance with the 


laWjS^ and whatever findings or order may subse- 
quently be made will be subject to challenge if not 
adequately supported or if the board has failed to 
act in accordance with the statutory requirements.85 

The court will not remand the case to the board 
where adequate grounds for remand do not ap- 
pearS<5 or where it appears that in the interest of 
justice the controversy should be decided without 
further delay;S7 and where, after the board has 
once decided against an employer, he applies to the 


77. U.S.—Ford Motor Co. v. N. L. 
R. B., 69 S.Ct. 301, 305 U.S. 364, 
83 L.Ed. 221—N. L. R. B. v. Cowell 
Portland Cernent Co., C.C.A.9, 108 
r.2d 198. 

Pa.—Engineers Union v. Pittsburgh 
Rys. Co., Com.Pl., 94 Pittsb.Leg.J. 
207. 

Cironmstances subseg.ne]it to Board’8 
order 

When circumstances arising* after 
issuance of National Labor Relations 
Board's order may affect propriety of 
enforcing the order, reviewing- court 
has discretion to decide the matter 
itself or to remand it to board for 
further consideration; and, where 
such circumstances involve compli¬ 
cat ed or disputed facts or ques- 
tions of statutory policy, remand to 
the board is ordinarily in order.—^N. 
L. R. B. V. Joiies & Laugrhlin Steel 
Corp., 67 S.Ct. 1274, 331 U.S. 416, 91 
L.Ed. -. 

Remand as to part of order 
The court may decree enforcement 
of the board's order in part, and may 
remand the case to the board for 
further proceedingrs as to the other 
Parts of the order.—N. L. R. B. v. 
Harbison-Walker Refractories Co., C. 
C.A.8, 137 F.2d 696—N. L. R. B. V. 
Somerset Shoe Co., C.C.A.1, 111 F. 
2d 681. 

Bias of examiner 

Where there was blas on the part 
of the examiner and a fair hearing 
was not had, the court may set aside 
the order of the board in its entirety 
and remand the cause to the board 
for a new hearing before another ex¬ 
aminer to be selected by the board. 
—Montgomery W'ard & Co. v. N. L. 
R. B., C.C.A.8, 103 F.2d 147. 

Disregard of relevant le^islatlon 
Where entire proceeding against 
operator of a fleet of vessels was 
conducted without regard to legisla- 
tion for protection of life at sea and 
with a misconception of the powers 
of a ship's oflicers and managers, the 
proceedings could be remanded.— 
Texas Co. v. N. L. R. B., C.C.A.9, 
120 F.2d 186. 

78. U.S.—Ford Motor Co. v. N. L. 
R. B., 69 S.Ct. 301, 305 U.S. 364, 
83 L.Ed. 221. 

56C.J.S.—26 


Admlssion of evidenoe snhject to 
connectlon 

Where trial examiner in overrul- 
ing objection to documentary evi- 
dence made statement from which 
counsel would naturally assume that 
the evidence was admitted subject to 
being connected up by other evi¬ 
dence, and no such other evidence 
followed, the case was remanded to 
the board.—^N. L. R. B. v. Service 
Wood Heel Co., C.C.A.1, 124 P.2d 470. 
78. U.S.—Ford Motor Co. v. N. L. R. 
B., 59 S.Ct. 301, 305 U.S. 364, 83 
L.Ed. 221—N. L. R. B. v. Harbison- 
Walker Refractories Co., C.C.A.8, 
137 F.2d 596. 

80. U.S.—Ford Motor Co. v. N. L. 
R. B., 59 S.Ct. 301, 305 U.S. 864, 
83 L.Ed. 221—Wallace Corp. v. N. 
L. R. B., C.C.A.4, 1‘69 F.2d 952— 
N. L. R. B. V. Goodyear Tire & 
Rubber Co. of Alabama, C.C.A.5, 
129 F.2d 661, certiorari dismissed 
63 S.Ct. 1026, 319 U.S. 776, 87 L. 
Ed. 1723—N. L, R. B. v. National 
Motor Bearing Co., C.C.A.9, 105 P. 
2d 652. 

Operatlons as aifecting commerce 
Court has discretion to order that 
additional evidence be taken on aues- 
tion whether employer^s operations 
affected commerce.—Jacobsen v. N. 
L. R. B., C.C.A.3, 120 P.2d 96. 

81. U.S.—N. L. R. B. V. Virginia 
Electric & Power Co., 62 S.Ct. 344, 
314 U.S. 469, 86 L.Ed. 348—Ford 
Motor Co. V. N. L. R. B., 59 S.Ct. 
301, 305 U.S. 364, 83 L.Ed. 221— 
N. L. R, B. V. Botany Worsted 
Mills, C.C.A.3, 106 P.2d 263. 

82. U.S.—Ford Motor Co. v. N. L. R. 
B., 59 S.Ct. 301, 305 U.S. 364, 83 
L.Ed. 221. 

83. U.S.—Ford Motor Co. v. N. L. R. 
B., supra. 

84. U.S.—Ford Motor Co. v. N. L. 
R. B., supra. 

85. U.S.—Ford Motor Co. v. N. L. 
R. B., supra. 

Pnrther order as part of reoord 
In remanding the cause to the 
board for the determination of cer- 
tain questions, the court may direct 
that any further order of the board 
as a resuit of such proceedings 
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should be made a supplemental part 
of the pending record.—N. L. R. B. 
V. Acme Air Appliance Co., C.C.A.2, 
117 F.2d 417. 

Disregard of snpplemental order 
Under appropriate circumstances 
the court may disregard a supple¬ 
mental order rendered by the board 
after hearing additional evidence, 
and may enforce the board's orig- 
inal order.—N. L. R. B. v. Carlisle- 
Lumber Co.. C.C.A.9, 99 P.2d 633, 
certiorari denied Carlisle Lumber 
Co. V. N. L. B. B., 59 S.Ct. 686, 306 
U.S. 646, 83 L.Ed. 1045. 

86. U.S.—N. L. R. B. v. Goodyear 
Tire & Rubber Co. of Alabama, C. 
C.A.5, 129 P.2d 661, certiorari dis¬ 
missed 63 S.Ct. 1026, 819 U.S. 776, 
87 L.Ed. T723. 

General problem 

The fact that a finding did not en- 
able the court to distinguish the part 
of the determination which was 
within the court's power of review- 
from the part which was within 
the province of the board was held. 
not to require the court to send 
the case back for specific findings. 
as to the facts where the problem 
was a general one applying to indus- 
try at large.—Republic Aviation Cor¬ 
poration V. N. L. R. B., C.C.A.2. 142- 
F.2d 193, affirmed 65 S.Ct. 982, 324 

U. S. 79.3, 89 L.Ed. 1372. 157 A.L.R. 
1081. 

Cliange in resuit not indic at ed 
The court would not send the case^ 
back to the board to ascertain facts 
respecting election where it did not 
appear that resuit would be changed. 
—Colorado P^el & Iron Corporation 

V. N. L. R. B., C.O.A.10, 121 F.2d 165. 
Abolition of board 

A remand to a labor board which 
has been abolished will be refused 
as futile.—Folding Purniture Works. 
V. Wisconsin Labor Relations Board, 
286 N.W. 875, 232 Wis. 170. 

87. U.S.—N, L. R. B. V. National. 
Motor Bearing Co., O.C.A.9, 105 P. 
2d 652. 

Trnion’8 lack of majoxity 

The board may not flnd an em-- 
ployer guilty of an unfair labor^ 
practice in refusing to deal with a,. 
Union which, according to undisput-- 
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court for a rehearing before the board because of 
some alleged change in the situation, such an ap- 
plication should be scrutinized with jealousy lest it 
open the door to abuse. 

On remand of the case to the board it becomes 
the duty of the board to act on the issues recom- 
mitted to it by the court.^® Where the court re- 
mands the cause to the board for the purpose of 
setting aside its previous findings and order, issu- 
ing new proposed findings, and making its decision 
and order on a reconsideration of the entire case, 
the specified purpose qualifies the courfs order re- 
manding the cause and creates a condition which 
the board is bound to observe;^^ and, if the board 
within a reasonable time fails to set aside its find¬ 
ings and order, the court can vacate its order of 
remand and proceed with its consideration of a pe- 
tition to review filed by the employer.^i However, 
if additional essential findings may properly be 
made on the evidence already received, the court 
need not require the evidence to be reheard,^^ and, 
where a remand of the case to the board does not 
call for a proceeding de novo, the board is not re- 
quired to reopen any issue as to which its ruling 
was left unassailed by the court,^3 although in this 
connection it has been observcd that a change in 
circumstances may make relevant at the second 
hearing that which was irrelevant at the first hear- 
ing.94 

Restobmission of arbitration. The propriety of a 


resubmission of a controversy to the same arbitra¬ 
tor or to a new arbitrator rests in the sound dis- 
cretion of the court.9® 

§ 28 ( 138 ). - Issues Involving Reinstate- 

ment or Back Pay 

The court may remand the case to the labor relatlons 
board for the determination of detaiis respecting a back- 
pay and reinstatement order, in which case the board 
acts as an original tribunal rather than as a master ap- 
polnted by the court. 

The court may remand the case to the labor re- 
lations board for the determination of issues involv¬ 
ing back pay and reinstatement.®^ On an issue as 
to the propriety of an order directing reinstatement, 
the court may remand the cause to the board to re¬ 
quire the board to disclose the basis of its order 
and where the board has ordered reinstatement 
merely on the ground that it has the power to make 
such order, but has not considered the appropriate- 
ness of its exercise of such power, the court may 
remand the case to the board for a determination 
of the issue whether reinstatement would effectu- 
ate the policies of the statute.®^ 

After rendition of a decree enforcing an order 
of the board which in general terms directs back 
pay and reinstatement, but which does not specifi- 
cally provide for such matters as the amounts to be 
paid or the positions to be tendered, the case should 
be remanded to the board to work out the detaiis of 
back pay and reinstatement.®® If there is a con- 


ed evidence In the record, at no timel 
represented a majority of his em- 
ployes; under such circumstances 
a court may so determine without 
remittingr the case for further flnd- 
ings.—Pennsylvania Labor Relations 
Board v. Levin, 60 Pa.Dist. & Co. 79. 
83. U.S.—N. L. R. B. v. Karp Metal 

Products 'Co., C.C.A.2, 134 F.2d 954, 
certiorari denied 64 S.Ct. 941, 322 
U.S. 728, 88 L.Bd. 15G4—N. L. R. 

B. V. New York Merchandise Co., 

C. C.A.2, 134 P.2d 949. 

83. U.S.—N. L. K. B. v. Sterling- 
Electric Motors, C.C.A.9, 114 P.2d 
738, certiorari dismissed 61 S.Ct 
69, 311 U.S. 722, 85 L.Ed. 471, mo- 
tion denied Ex parte N. L. R. B., 
61 S.Ct. 67, 311 U.S. 617, 85 L.Ed. 
891. 

Pailura to consider hias 
Where the case had been remand¬ 
ed to the board for that^body to con¬ 
sider bias on the part of one of its 
members, but the case was consider¬ 
ed in its entirety by a new board, the 
failure of such new board to consid¬ 
er the alleged bias of the former 
member was held not error.—Berk¬ 
shire Knitting Mills v. National La¬ 
bor Relations Board, C.C.A.3, 139 F. 


2d 134, certiorari denied 64 S.Ct. 
1158, 322 U.S, 747, 88 L.Ed. 1679. 

Mandate is one method of com- 
pelling a proper respect for obliga- 
tion of the National Labor Relations 
Board to the court and the respond¬ 
ent on recommitment of an issue to 
the board, and of making effective 
that purpose of the National Labor 
Relations Act which requires prompt 
aotion on part of the board.—^N. L. 
R. B. V. Sterling Electric Motors, C. 
C.A.9, 114 F.2d 738, certiorari dis¬ 
missed 61 S.Ct. 69, 311 U.S. 722, 85 
L.Ed. 471, 'motion denied Ex parte 
N. L. R. B.,' 61 S.Ct. 67, 311 U.S. 617, 
85 L.Bd. 891. 

90. U.S.—Ford Motor Co. v. N. L. 
R. B., 69 S.Ct. 301, 30'5 U.S. 364, 
83 L.Ed. 221. 

91. U.S.—Ford Motor Co. v. N. L. 
R. B., supra. 

92. U.S.—Ford Motor Co. v. N. L. 

R. B., supra. 

93. U.S.—^N. L. R. B. v. Donnelly 
Garment Co., 67 S.Ct. 766, 330 U. 

S. 219, 91 L.Ed.-. 

94. U.S.—N. L. R. B. v. Donnelly 
Garment Co., supra. 
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Change held not to affect admissl- 
bility of evidence 

U.S.—N. L. R. B. V. Donnelly Gar¬ 
ment Co., supra. 

95. N.T.—In re E. A. Ltaboratories, 
50 N.Y.S.2d 222. 

96. U.S.—Wallace Corp. v. N. L. 
R. B., C.C.A.4, 159 P.2d 952. 

lESquivalenoe of exuployment 
Court may remand case to board 
for determination of equivalence of 
employment obtained by discharged 
employees where such question had 
not been passed on by the board.— 
Mooresville Cotton Mills v. N. L. Ri 
B., C.C.A.4, 97 F.2d 959. 

97. U.S.—Phelps Dodge Corpora¬ 

tion V. N. L. R. B., 61 S.Ct. 845. 
313 U.S. 177, 86 L.Ed. 1271. 

98. U.S.—Continental Oil Co. v. N. 
L. R. B., 61 S.Ct. 861, 313 U.S. 
212, 85 L.Bd. 1292—Phelps Dodge 
Corporation v. N. L. R. B., 61 S. 
Ct. 845, 313 U.S. 177, 86 L.Bd. 1271, 
133 A.L.R. 1217. 

99. U.S.—Wallace Corp. v. N. L. 
R. B.. Local No. 129, C.C.A.4, 159 
P.2d 952—N. L. R. B. v. New York 
Merchandise Co., C.C.A.2, 134 F.2d 

, 9.49—N. L. R, B. v. Carlisle Lum- 
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troversy as to essential facts not determined by 
the previous findings of the board, the employer 
should be given a hearing at which he tnay adduce 
his evidence and be allowed to present his argu- 
ments,! and the board should then determine the 
controversy and make new findings of fact.2 Xhe 
court should not assume the duty of determining 
the controversy and making new findings, either di- 
rectly or through a commissioner or master;3 and 
the board in making its determination on the details 
of back pay and reinstatement acts as an original 
tribunal and not as a master or surrogate of the 
court.4 

Even where the original order of the board with 
respect to reinstatement might be regarded as final 
rather than interlocutory, the court can direct the 
board to make further findings with respect to re¬ 
instatement in view of changed conditions which 
have developed since the entry of the order.5 How- 
ever, a motion of the employer to refer the case to 
the board for a further hearing on the ground that 
conditions have so changed that reinstatement is no 
longer proper will not be granted as of course the 
application should be scrutinized with jealousy lest 


it open the door to abuseJ Here too, if the appli¬ 
cation is granted, the case goes to the board as 
such, and not to the board as a master of the court.s 

Rentission to arbitrator, Where an arbitrator has 
failed to determine the precise amount of back pay 
due to an employee, and under the terms of the 
submission he should have done so, the coutt may 
remit the matter to him in order that he may make 
his award definite.® 

§ 28(139) -Taking of Additional Evi¬ 

dence 

Under the National Labor Relations Act and slmllar 
state statutes the court on application by either party 
may remand the case to the labor relations board for the 
taking of additional materiai evidence if there were rea- 
sonable grounds for faiiure to adduce the evidence at 
the previous hearings. 

Under the National Labor Relations Act § 10 
(e), 29 U.S.C.A. § 160 (e), the court in proceedings 
for the enforcement or review of an order of the 
National Labor Relations Board may remand the 
case to the board for the taking of additional evi- 
dence^O on application by either party to the pro¬ 


ber Co., C.C.A.9, 94 F.2d 138, cer¬ 
tiorari denied Carlisle Lumber Co. 
V. N. L. R. B., 68 S.Ct. 1045, 304 
U.S. 5715 , 82 L.Ed. 1639. 

Xnterlocutory nature of decree 
A decree enforcing- a general or¬ 
der of the board directing reinstate¬ 
ment and back pay is analogous to 
an afflrmance of an interlocutory 1 
judgment on appeal; pro tanto it is 
interlocutory, although it is flnal as 
to any of its other provisions which 
require no further definition.—^Wal- 
lace Corp. v. N. L. R. B., C.C.A.4, 159 
F.2d 952—1^. L. R. B. V. New York 
Merchandise Co., C.O.A.2, 134 F.2d 
949. 

Deductious from back pay award 

(1) The matter of deducting from 
a back-pay order actual or potential 
earnings by the worker or losses 
which he willfully incurred should 
be determined by the board, not the 
court.—Phelps Dodge Corporation v. 
N. L. R. B., 61 S.Ct. 846, 313 U.S. 
177, 85 L.Ed. 1271-—Corning Glass 
Works V. N. L. R, B„ C.C.A.2, 129 
F.2d 967—^N. L. R. B. v. Condenser 
'Corporation of America, C.C.A.3, 128 
F.2d '67—Rapid Roller Co. v. N. L. 
R. B., C.C.A.7, 126 F.2d 462, certio¬ 
rari denied 63 S.Ct. 45, 317 U.S. 650, 
87 L.Ed. 623. 

(2) Court should not determine 
the amount that reinstated em- 
ployees could have eamed elsewhere, 
but should direct that back pay be 
reduced by that which board, in its 
discretion, found appropriate.—N. L. 


R. B. V. Condenser Corporation of 
America, supra. 

Bevlew 

Such findings and determination 
are subject to review by the court, 
and the prior general decree may be 
modified or supplemented.—Wallace 
Corp. V. N. L. R. B., Locai No. 129, 
C.C.A.4, 159 F.2d 952. 

1. U.S.—Wallace Corp. v. N. L. R. 
B., supra—N. L. R. B. v. New 
York Merchandise Co., C.C.A.2, 134 
F.2d 949. 

2. U.S.—Wallace Corp. v. N. L. R. 
B., C.C.A.4, 159. F.2d 9'52—Corning 
Glass Works v. N. L. R. B., C.C.A. 
2, 129 F.2d 967. 

Where anere administrative deter- 
anlnation is involved, questions af- 
fecting reinstatement, as well as 
those relating to back pay, should 
be referred to the board rather than 
be heard in a contempt proceeding.— 
Wallace Corp. v. N. L. B. B., Locai 
No. 129, 'C.C.A.4, 159 F.2d 9!52. 

3. U.S.—^Wallace Corp. v. N. L. R. 
B., supra—N. L. R. B. v. New 
York Merchandise Co., C.C.A. 2, 134 
F.2d 949—Corning Glass Works v. 
N. L. R. B., C.C.A.2, 129 F.2d 967 
—N. L. R. B. V. Condenser Corpo¬ 
ration of America, C.C.A.3, 128 F. 
2d 67—N. L. R, B. v. Lund, C.C.A. 
8, 103 F.2d 815. 

4. U.S.—Wallace Corp. v. N. L. R. 
B., C.C.A.4, 159 F.2d 952—N. L. 
R. B. V. New York Merchandise 
Co., C.C.A.2, 134 F.2d 949. 

[5. U.S.—^Wallace Corp. v. N. L. R. 
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B., Locai No. 129, C.C.A4. 169, F.2d 
952. 

6. U.S.—N. L. R. B. v. New York. 
Merchandise Co., C.O.A,2, 134 F. 
2d 949. 

7. U.S.—N. L. R. B. V. New York 
Merchandise Co., supra. 

3. U.S.—N. L. R. B. V. New York. 
Merchandise Co., supra. 

9. N.Y.—In re E. A. Laboratories,. 
50 N.Y.S.2d 222. 

10, U.S.—Ford Motor Co. v. N. L. R.. 

B. , 59 S.Ct. 301. 305 U.S. 364, 83. 
L.Ed. 221—N. L. R. B. v. Ridge- 
Tool Co., C.C.A.6, 151 P.2d 947— 
Mississippi Valley Structural Steel 
Co. V. N. L. R. B., C.C.A.8, 145 F. 
2d 664—N. L. R. B. v. Newberry- 
Lumber & Chemical Co., C.C.A.6, 
123 F.2d 831—Berkshire Employees- 
Ass’n of Berkshire Knitting Mills 
V. N. L. R. B., C.C.A.3, 121 F.2d 
23'5—Swift & Co. V. N. L. R. B., 

C. C.A10, 106 F.2d 87—N. L. R. B. 
V. Lund, C.'C.A.8, 103 F.2d 815. 

Compllance with mandate of court 
CD Where enforcement proceeding 
was remanded to the board for re- 
consideration with suggestion that 
presentation of evidence and addi^ 
tional findings might be required, 
j mandate of court was sufilciently 
I complied with by notice to parties 
of right to present additional evi¬ 
dence, notwithstanding no additional 
proof was oftered by any of parties. 
—S. H. Camp & Co. v. N. L. R. B., 
C.C.A.6, 160 F.2d 619, 



§ 28(139) 


MASTM AND SDRVANT 


56 C.J.S, 


ceeding,!! if it is shown to the satisfaction of the 
court that such additional evidence is material^^ 
and that there were reasonable grounds for the 
failure to adduce the evidence at the hearing.^3 


The application for leave to adduce additional evi¬ 
dence is addressed to the sound judicial discretion 
of the court it will be granted only for proper 


(2) Record was held to establish 
that the board obeyed mandate of 
the court that previously rejected 
testimony of employees regardingr 
their voluntary membership in com- 
pany union was to be adduced and 
considered.—N". L. R. B. v. Donnelly 
■Garment Co,, 67 S.Ct. 756, 330 U.S. 
219, SI L.Ed. 864. 

3.1. U.S.—Amalgamated IT t i 1 11 y | 

Workers v. Consolidated Edison Co. ! 
^of New York, 60 S.Ct. 661, 309 U. 
‘S. 261, 84 L.Ed. 738—Jacobsen v. 
N. L. R. B., C.C.A.3, 120 F.2d 96. 
D.C.—^N. L. R. B. V. National Laun- 
dry Co., 188 P.2d 589, 78 U.S.App. 
D.C. 184. 

.Application of company iiuious 
YVhere order to cease and desist 
"ran only against employer, applica¬ 
tion of so-called company unions for 
leave to adduce additional evidence 
was denied.—Republic Steel Corpo¬ 
ration V. N. L. R. B., C.C.A.3, 107 
F.2d 472, certiorari denied 60 S.Ct. 
S06. 309 U.S. -684, 84 L.Ed. 1027, va- 
■cabed on other grounds 60 S.Ct. 1072, 
■310 U.S. 655, 84 L.Ed. 1419, certio¬ 
rari denied Central Council of Steel 
■piants, Northern District, Republic 
Steel Corporation v. N. L. R. B., 60 
S.Ct. 808, 309 U.S. 684, 84 L.Ed. 1028, 
supplemented, C.C.A., Republic Steel 
Corporation v. N. L. R. B., 114 F.2d 
820, modifled on other grounds 61 
S.Ct. '77, 311 U.S, 7, 85 L.Ed. 6. 

32. U.S.—^N. L. R. B. V. Indiana & 
Michlgan Electric Co., 63 S.Ct 394, 
318 U.S. 9, 87 L.Ed, 579—N. L, R. 

B. V. May Dept. Stores Co., C.C.A.8, 
164 F.2d 533, certiorari denied 67 
S.Ct 72, 329 U.S. 725, 91 L.Ed. 
627—N. L. R. B. v. National 
Broadcasting Co., C.C.A.2, 150 F. 
2d 895—Jones & Laughlin Steel 
Corp. V. N. L. B. B., C.C.A.6, 146 
F.2d 833, certiorari denied 65 S. 
Ct 1675, 325 U.S. 886, 89 L.Ed. 
2000, rehearing denied 66 S.Ct. 15, 
326 U.S. 806, 90 L.Ed. 491—N. L. 
R. B. V. New York Merchandise 
Co., C.C.A.2, 134 F.2d 949—N. L. 
R. B. V. Aluminum Goods Mfg. Co., 

C. C.A.7, 125 F.2d 363—Donnelly 

Garment Co. v. N. L. R. B., C.C.A. 
8 . 123 F.2d 215—Berkshire Em¬ 
ployees Ass’n of Berkshire Knit- 
ting Mills V. N. L. R. B., C.C.A.3, 
121 F.2d 235—N. L. R. B. v. Biles- 
Coleman Lumber Co., C.C.A.9, 96 
F.2d 197—N. L. R. B. v. Carlisle 
Lumber Co., C.C.A.9, 94 F.2d 138, 
certiorari denied Carlisle Lumber 
Co. V. N. L. R. B., 58 S.Ct 1045, 
304 U.S. 575, 82 L.Ed, 1639—N. L. 
R, B. V. Anwelt Shoe Mfg. Co., C. 
C.A.1, 93 F.2d ,367. 

D.C.—E. Anthony & Sons v. N, L. R. 


B. , 163 F.2d 22—National Labor 
Relations Board v. National Laun- 
dry Co., 138 F.2d 589, 78 U.S.App. 
D.C. 184. 

Partial compUance wlth board's 
order is not so material as to justify 
granting an application for leave to 
adduce such fact as additional evi¬ 
dence. 

U.S.—N. L. R. B. V. Swift & Co., C. 

C. A.8, 129 F.2d 222. 

D.C.—N. L. R. B. V. National Laun- 
dry Co., 138 F.2d 689, 78 U.S.App. 

D. C. 184. 

Karmless hias of trial examinev 
Employer*s motion for leave to 
adduce additional evidence of trial 
examiner's bias was denied where it 
appeared that bias, if any, was 
harmless.—^N. L. R. B. v. Air As¬ 
sociates, C.C.A.2, 121 F.2d 586. 
MlscozLduct of board member 

An employer was not entitled to 
take additional testimony to show 
misconduct of members of board 
who left oface before case was de- 
cided.—N. L. R. B. v. Weirton Steel 
Co., a.C.A.3, 135 F.2d 494. 

Transfer of e«iployer*s assets 
Where order ran not only to cor¬ 
porate employer but also to its ofli- 
cers, agents, successors, and assigns, 
additional evidence which employer 
srtught to adduce that employer's 
aSsets had been transferred and that 
employer had been dissolved was 
immaterial.—Southport Petroleum 
Co. v. N. L. R. B., 62 S.Ct. 452, 315 

U. S. 100, 86 L.Ed. 718, rehearing de¬ 
nied 62 S.Ct. 637, 315 U.S. 827, 86 
L.Ed. 1223. 

Beleases slgned, by employees 

Employer was not entitled to ad¬ 
duce additional evidence showing 
that discharged employees had 
signed releases acknowledging re- 
ceipt of payments of money in full 
settlement of their claims for back 
pay, since evidence was not con- 
cerned with propriety of order, and 
hence was not material.—^N. L. R. B. 

V. American Potash & Chemical Cor¬ 
poration, C.C.A.9, 98 F.2d 488, certio¬ 
rari denied American Potash & Chem¬ 
ical Corporation v. N. L. R. B., 59 S. 
Ct. 582, 306 U.S. 643, 83 L.Ed. 1043. 

13. U.S.—N. L. R. B. V. Indiana & 
Michigan Electric Co., 63 S.Ct. 394, 
318 U.S. 9, 87 L.Ed. 579—Southport 
Petroleum Co. v. N. L. R. B., 62 
S.Ct. 452, 316 U.S. 100, 86 L.Ed. 
718, rehearing denied 62 S.Ct. 637, 
316 U.S. 827. 86 L.Ed. 1223—N. L. 
R. B. V. May Dept. Stores Co., C. 
C.A.8, 154 P.2d 533, certiorari de¬ 
nied 67 S.Ct. 72, 329 U.S. 725, 91 
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L.Ed. '627—N. L. R. B. v. West 
ICentucky Coal Co., C.C.A.6, 152 
F.2d 198, certiorari denied 66 S.Ct. 
1372, 328 U.S. 866, 90 L.Ed. 1636— 
N. L. R. B. V. Weirton Steel Co., 

C. C.A.3, 136 F.2d 494—N. L. R. B. 
V. Aluminum Products Co., C.C.A.7, 
120 F.2d 667—Jacohsen v. N. L. R. 
B., C.C.A.3, 120 P.2d 96—N. L. R. 
B. V. Carlisle Lumber Co., C.C.A. 
9, 94 P.2d 138, certiorari denied 
Carlisle Lumber Co. v. N. L. R. B., 
58 S.Ct. 1045, 304 U.S. 575, 82 L. 
Ed. 1539—N. L. R. B. v. Anwelt 
Shoe Mfg. Co., C.C.A.1, 93 F.2d 367. 

D.C.—N. L. R. B. V. National Laun- 
dry Co., 138 F.2d 689, 78 U.S.App. 

D. C. 184. 

XJxcliLsioai of evidence 

(1) Where board refused to hear 
evidence, failure of employer to ad¬ 
duce such evidence was held rea¬ 
sonable within statute.—N. L. R. B. 
v. New York Merchandise Co., C.C.A. 
2 , 134 F.2d 949. 

(2) However, an application for 
leave to adduce additional evidence 
on the ground that the evidence was 
unlawfully excluded was denied 
where the record did not show that 
the evidence was in fact offored and 
rejected.—N. L. R. B. v. National 
Broadcasting Co., C.C.A.2, 150 P.2d 
895. 

Bellef of tmconstitutlonallty of stat¬ 
ute 

Fact that employors chargod with 
unfair labor practlces under Nation¬ 
al Labor Relations Act bclieved that 
act was unconstitutional did not 
justify their refusal to go to trial 
on merits or entitle them, subsequent 
to board's decision, to introduce ad¬ 
ditional testimony.—N. L. R. B. v. 
Anwelt Shoe Mfg. Co., C.C.A.1, 93 F. 
2d 367. 

14. U.S.—N. L. R. B. V. Indiana & 
Michigan Electric Co., 63 S.Ct. 394, 
318 U.S. 9, 87 L.Ed. 679—Southport 
Petroleum Co. v. N. L. R. B., 62 S. 
Ct. 462, 315 U.S. 100, 86 L.Ed. 718, 
rehearing denied 62 S.Ct. C37, 315 
U.S. 827, 86 L.Ed. 1223. 

Bespect focr discretion of board 
An elemont of fair judicial dis¬ 
cretion vesled in the Circuit court 
of appeals as to whether or not to 
order the taking of additional evi¬ 
dence consists of respect for a w-lde 
range of discretion in the board it- 
self as to whejn the board should or 
should not inquire Into allegatlons 
of violence or threats of violence by 
i witnesses or parties bofore it.—^N. L. 
R. B. V. Indiana & Michigan Elec¬ 
tric Co., 63 S.Ct. 394, 318 U.S. 9, 87 
, L.Ed. 679. 
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purposes^^ and not for the mere purpose of delay.^® 
It will not be granted where the allegations in sup- 
port thereof do not contain allegations sufficient to 
justify the relief sought^^ or where it appears that 
the resuit would not be changed by the introduc- 
tion of the new evidence.^S 

Under state labor relations acts containing pro- 
visions similar to those of the National Labor Re¬ 
lations Act, the court may order additional evi- 
<ience to be taken before the board^^ when it is 
shown to the satisfaction of the court that such 
«additional evidence is material^o and that there 
•were reasonable grounds for failure to adduce such 


evidence on the hearing before the board or hear- 
ing chairman.2i The granting of leave to adduce 
additional evidence rests in the discretion of the 

court.22 

Provisions of this nature do not contemplate that 
any evidence be produced before the court, the 
court’s powers being limited to granting leave to 
present new facts to the board, ‘22 and the board, 
after the new evidence has been adduced before it, 
may then modify its findings on the basis of such 
additional evidence and file new findings with the 
same effect as the original findings.24 


15. U.S.—Southport Petroleum Co. 
V. N. L. R. B., 62 S.Ct. 452, 315 U. 
S. 100, 86 L.Ed. 718, rehearing de- 
nied 62 S.Ct. 637, 315 U.S. 827, 86 
L.Ed. 1223. 

Sulargremeut of statutory aco;pO Of 
roview 

The power to adduce additional 
evidence granted to the Circuit court 
of appeals cannot bc employed to 
enlarge the statutory scope of ju- 
«dicial review.—N. L. R. B. v. Don- 
nelly Garment Co., 67 S.Ct. 766, 330 

U.S. 219, 91 L.Ed. -. 

'Regularity or faimcss of hearing 
It has been held that the statutory 
provisions providing for the adduc- 
ing of additional evidence before the 
board manifestly refers to evidence 
going to the merits of the charge 
■and not to the question of the regu- 
larity or fairness of the hearing as 
oonducted by the board.—Cupples Co. 
Manufacturers v. N. L, R. B., C.C.A. 
S, 103 F.2d 953. 

.Aetion of boai^d limited to directing 
election 

Circuit courts of appeals have ju- 
risdiction under National Labor Re¬ 
lations Act to order additional evi- 
'dence to be taken only where pro- 
ceeding involves an unfair labor 
practice, and not where the only ac- 
tion taken by the board was the di- 
rection of an election.—Inland Con¬ 
tainer Corporation v. N. L. R. B., C. 
C.A.6, 137 F.2d 642. 

16. U.S.—Southport Petroleum Co. 
V. N. L. R. B., 62 S.Ct. 452, 315 

U. S. 100, 86 L.Ed. 718, rehearing 
denied 62 S.Ct. 637, 315 U.S. 827, 
86 L.Ed. 1223. 

17. U.S.—Southport Petroleum Co. 

V. N. L. R. B., supra—N. L. R. B. 
V. Goodyear Tire & Rubber Co. of 
Alabama, C.C.A.5, 129 F.2d 661, 
certiorari dismissed 63 S.Ct. 1026, 
319 U.S. 776, 87 L.Ed. 1723. 

:18. U.S.—Wyman-Gordon Co. (In- 
galls Shepard Division) v. N. L. R. 
B., C.C.A.7, 153 F.2d 480—-N. L. R. 
B. V. Van De Kamp's Holland- 
Dutch Bakers, C.C.A.9, 162 F.2d 
818, modifled on other grounds 154 
J0*.2d 828—^N. L. R. B. v. Aluminum 


Products Co., C.C.A.7, 120 F.2d 567 
—Republic Steel Corporation v. N. 
L. R. B., C.C.A.3, 107 P.2d 472, cer¬ 
tiorari denied 60 S.Ct. 806, 309 U. 
S. 684, 84 L.Ed. 1027, vacated on 
other grounds 60 S.Ct. 1072, 310 
U.S. 655, 84 L.Ed. 1419, certiorari 
denied Central Council of Steel 
Plants, Northern District, Republic 
Steel Corporation v. N. L. R. B., 
60 S.Ct. 808, 309 U.S. 684, 84 L.Ed. 
1028, supplemented, C.C.A., Repub¬ 
lic Steel Corporation v. N. L. R. B., 
114 F.2d 820, modifled on other 
grounds 61 S.Ct. 77, 311 U.S. 7, 85 
L.Ed. 6. 

D.C.—B. Anthony & Sons v. N. L. R. 
B., 163 F.2d 22—Bethlehem Steel 
Co, V. N. L. R. B., 120 P.2d 641, 
74 App.D.C. 52. 

Change in tmion membersliip 
Where employer sought to adduce 
additional testimony to show a 
change in membership in union aft¬ 
er vote was taken and lack of pres¬ 
ent majority in favor of union repre- 
sentation, and board took position 
that, even with added testimony, it 
would be required to reafiirm order 
and again direct respondent to bar- 
gain with union, court denied motion 
to remand for purpose of adducing 
additional testimony as a useless 
gesture.—^N. L. R. B. v. Swift & Co., 
C.C.A.S, 158 F.2d 670. 

19. Wash.—Century Building Co. v. 
Wisconsin Employment Relations 
Board, 291 N.W. 305, 235 Wash. 
376. 

Wis.—Folding Furnlture Works v. 
Wisconsin Labor Relations Board, 
285 N.W. 851, 232 Wis. 170, rehear¬ 
ing denied 286 N.W. 875, 232 Wis. 
170. 

Nature of ovidence 
A provision authorizing the court 
to direct additional evidence to be 
taken by the board has been held to 
refer to evidence available at the 
time of the hearing before the board 
and relating to conditions existing 
prior to the entry of the order.— 
New York State Labor Relations 
Board v. Timen, 35 N.T.S.2d 449, 264 
App.Div. 120, appeal granted 44 N.E. 
2d 618, 289 N.Y. 644. 
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90. Pa.—Case of York Corp. Em- 
ployees, Com.Pl., 59 York Leg.Rec. 
167. 

Wis.—Folding Furniture Works v. 
Wisconsin Labor Relations Board, 

285 N.W. 861, 232 Wis. 170, rehear¬ 
ing denied 286 N.W. 875, 232 Wis. 
170. 

Issue held immaterial 
Wis.—Century Building Co. v. Wis¬ 
consin Employment Relations 
Board, 291 N.W. 305, 235 Wis. 376. 

91. Pa,—Case of York Corp. Em- 
ployees, Com.Pl., 59 York Leg.Rec. 
167. 

Wis.—Folding Furniture Works v. 
Wisconsin Labor Relations Board, 

286 N.W. 851, 232 Wis. 170, rehear¬ 
ing denied 286 N.W. 875, 232 Wis. 
170, 

22 . Wash.—Century Building Co. v. 
Wisconsin Employment Relations 
Board, 291 N.W. 305, 235 Wash. 
376. 

Failure to show merltorious defense 
An applicatlon to remand the case 
to the board to enable the employer 
to interpose additional evidence will 
be denied where nowhere in the affi- 
davits presented in support of the 
applicatlon is the evidence on the 
merits referred to which would chal- 
lenge that in the record and, at least 
presumptively, show that there is 
a meritorious defense.—^New York 
State Labor Relations Board v. Par- 
agon Oil Co., 45 N.Y.S.2d 152. 
Znconsistent conteution 
Request for reopening of case to 
permit introduction of evidence not 
presented because of trial examiner’s 
denial of adjournment was held with- 
out merit as inconsistent with Prin¬ 
cipal contention in brief that board 
was guilty of laches in prosecutlon 
of charges, for reopening would re¬ 
suit in more delay.—^New York State 
Labor Relations Board v. Paragon 
Oil Co., supra. 

23. Wash.—Century Building Co. v. 
Wisconsin Employment Relations 
Board, 291 N.W. 305, 235 Wash. 
376. 

24. Wis.—Century Building Co. v. 
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§ 28(140). Decree in General 

The usual rules governing the construction and opera- 
tion of JudiciaI decrees apply to decrees rendered in pro- 
ceedings to enforce an order of a labor relatlons board. 
Successors or assigns of the employer may be bound un¬ 
der so'me circumstances. 

The construction and operation of a court decree 
rendered in proceedings to enforce an order of a 
labor relations board are governed by the usual 
rules.25 A cease and desist order of the board, 
when sustained by the court, is in effect an in- 
junction.26 It has been held that the conduct of 
the employer prior to the date of the board^s order 
determines the character of the acts froni which 
the employer was ordered to cease and desist but 
it has also been held that the scope of a consent 
decree may not be limited on the ground that the 
acts complained of as violating the decree had no 
connection with, or similarity to, the acts and prac- 
tices which brought about the enforcement decree 
and which that decree sought to remcdy.^s 


If the enforcement decree needs any clarification, 
the proper procedure, it has been held, is an ap- 
plication to the court which rendered it.29 The 
court has been held not authorized, however, par- 
ticularly after an enforcement order has been en- 
tered and the proceedings closed, to receive and 
hear a petition of the board which seeks instruc- 
tion on the payment of funds to the employees.^O 
It has also been held that the court has no author- 
ity on a petition for the construction of an enforce¬ 
ment decree, or under the guise of modification or 
intcrpretation thereof, to advise an employer as to 
whether or not its activities constitute a violation of 
the decree and it has been asserted that even 
if the court had such authority it would not make 
such a determination since its decision on such mat- 
ter would not be binding on the parties.^^ 

Pcrsons bound; successors and assigns. An en¬ 
forcement decree binds the parties and their 
privies.33 Enforcement may be grantcd of a cease 


Wisconsin Employment Relations 
Board, supra. 

Coiirfs &ug‘g'estioii of additlonal And- 
iusTs 

Pa.—Pennsylvanla Labor Relations 
Board v. Beck, Com.Pl., 26 West 
L.J. 170. 

25. XSuforoeable obllg^atiou 
A decree affirming a back-pay 
award creates a definite and enforce- 
able obligation against the employer. 
—N. L. R. B. V. Killoren, C.C.A.MO., 
122 P.2d 609, 137 A.L.R, 610, certio¬ 
rari denied Killoren v. N". L. R. B., 
62 S.Ct 412, 314 U.S. 696, 86 L.Ed. 
556. 

“Plnal,” withln statute providing 
that courfs judgment enforcing an 
order of the employment relations 
board shall be "final" except that 
it shall be subject to review by 
the supreme court, does not relate 
to the finality of the intercst of the 
board in the proceedings, but means 
merely that a judgment following 
such proceedings is a final adjudica- 
tion of the matter litigated unless 
it be reversed on appeal.—Wisconsin 
Employment Relations Board v. Al- 
lis-Chalmers Workers’ Union, Local 
248, 26 N.W.2d 425, 249 Wis. 690. 
Belnstpatement of emplorees 
An enforcement decree which pro- 
vided for the reinstatement of strik- 
ing employees was held intended to 
efCect a restoration of the status quo 
and to contemplate a return of the 
employees to their former jobs, as 
against the contention that the de¬ 
cree was satisfled merely by rein¬ 
statement to former classifications. 
—L. R. B, V. Remington Rand, C. 
C.A.2, 130 E.2d 919. 

ITecessity of awalting election 
Decree enforcing order requiring 


employer to bargain coHectively 
with designated union was construed 
as requiring employer to negotiate 
without waiting for an election, 
despite proviso permitting the com- 
pany, or labor organizations at its 
piant, to petition board for a certifi- 
cation of representatives.—Solvay 
Process Co. v. N. L. R. B., C.C.A.5, 
122 P.2d 993, certiorari deniod 61 S. 
Ct 1121, 313 U.S. 696, 85 L.Ed. 1549. 

26. U.S.-—ISr. L. R. B. V. Lipshutz, 
C.C.A.6, 149 F.2d 141. 

27. U.S.—N. L. R. B. v. Pacific 
Greyhound Lines, C.C.A.9, 106 P. 
2d 867. 

28. U.S.—L. R. B. v. American 
Mfg, Co., C.C.A.6, 132 F.2d 740, 
certiorari denied American Mfg. 
Co. of Texas v. N. L. R. B., 63 S.Ct. 
1030, 319 U.S. 743, 87 L.Ed. 1700. 

29. N.Y.—Metropolitan Life Ins. Co. 
V. New York State Labor Relations 
Board, 20 N.B.2d 390, 280 N.Y. 194. 

Procedure uot favored 

In a case in which the court enter- 
tained a petition to clarify and in- 
terpret an enforcement decree ren¬ 
dered by it, in view of considerations 
of national defense and the peculiar 
facts of the case, it stated that its 
action in so doing was riot to be con- 
sidered as a precedent for other 
cases in the future.—Solvay Process 
Co. V. N. L. R. B., C.C.A.6, 122 F.2d 
993, certiorari denied 61 S.Ct. 1121, 
313 U.S. 696, 85 L.Ed. 1649. 

30. U.S.—Stewart Die Casting Corp. 
V. N. L. R. B., C.C.A.7, 132 P.2d 
801. 

31. U.S.—J. Greenebaum Tanning 
Co. V. N. L. R. B., C.C.A.7, 129 P. 
2d 487. 


32. U.S.—J. Greenebaum Tanning 
Co. V. N. L. R. B., supra. 

33. U.S.—Le Tourneau Co. of Ga. v. 
N. L. R. B., C.C.A.Ga., 160 P.2d 
1012. 

New Corporation 

Where Corporation transferred its 
machinery and business to new Cor¬ 
poration formed by persons in con- 
trol of old Corporation, the National' 
Labor Relations Board's order 
against both corporations to cease' 
and desist from unfair labor prac- 
tices was ordered vacaled as against 
new Corporation, since it was not a 
subsidiary but a distinet and sepa¬ 
rate entity.—N. L. R. B. v. Hopwood' 
Retinning Co., C.C.A.2, 98 P.2d 97. 
Unsaccessful urdon 
Where employer had refused to- 
bargain with a union certified as 
bargaining representative, such re- 
fusal being grounded on alleged fear 
of economic reprisals by another un¬ 
ion, and court could not assume that 
the unsuccessful union would not 
respect court's decision affirming the 
selection of bargaining representa¬ 
tive. the enforcement order against 
tha employer would not also be made 
to run against the unsuccessful un¬ 
ion.—^N. L. R. B. V. National Broad- 
casting Co., C.C.A.2, 150 P.2d 896. 
Partueirship acqulrlng corporationes 
business 

Pinding of facts constituting com- 
mission of unfair labor practices by 
Corporation, and that proceeding be- 
fore labor relations board was not 
instituted until after partnership 
had acquired business, did not pre- 
clude enforcement of order against 
partnership.—^N. L. R. B. v. Adel 
Clay Products Co., C.C.A.8, 134 P.2d!. 
842. 
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and desist order of the board which is directed not 
only against a particular respondent, but also its 
^'successors and assigns;”34 the inclusion of *^suc- 
cessors and assigns” is permissible on the ground 
that such parties may under some circumstances be 
among those reached by the enforcement order, 
as where they are instrumentalities through which 
a party seeks to evade the decree, or where they are 
in active concert or participation with a party in the 
violation of the decree.36 It has been considered, 
however, that provisions of this nature are unneces- 
sary,37 that they add nothing to the effectiveness 
of the decree,38 and that whetlier one is bound by 
the decree as a successor or assign of the employer 
depends on an appraisal of his relations and be- 
havior and not on mere construction of the terms 
of the enforcement order.39 

It has been asserted that an employer*s ofHcers 
and agents are bound as privies;^^ but it has also 
been held improper to direct enforcement against 


§ 28(141) 

the individuals who were the directors or officers 
of a corporate employer. 

§ 28(141). Compliance with Decree 

There must be compliance In flood falth with the 
terms of an enforcement decree. 

There must be compliance with a decree en- 
forcing an order of a labor relations board in ac¬ 
eo rdance with its terms, and, where the terms of 
a consent decree are ciear and comprehensive, they 
may not be defied or disobeyed on the ground that 
they read more broadly than the employer intend- 
ed they should.^^S An enforcement decree direct- 
ing collective bargaining requires the employer to 
deal with the representatives selected by the em- 
ployees of an appropriate unit as their sole agent. 
Such a decree requires bargaining in good faith 
with the purpose of reaching an agreement,^® and 
the obligation to bargain in good faith rests on the 
labor organization as well as on the employer.^®' 
Under such a decree the employer may be com- 


MASTEB AND SERVANT 


34. U.S.—Regal Knitwear Co. v. IT. 
L. R. B., 65 S.Ct. 478, 324 U.S. 9, 
:89 L.Ed. 661—N. L. R. B. v. Lan¬ 
cis Tool Co., C.C.A.3, 146 F.2a 162 
—^N. L. R. B. V. Gluek Brewing 
Co., C.C.A.8, 144 F.2d 847—17. L. 
R. B. V. Brezner Tanning Co., C. 
O.A.1, 141 F.2d 62—N. L. R. B. v. 
Weirto.n Steel Co., C.C.A,3, 136 F. 
■2d 494—N. L. R. B. v. Jac. Feln- 
berg Hosiery Mill, Inc., C.C.A.4, 
134 F.2d 620—N. L. R. B. v. Black- 
stone Mfg. Co., C.C.A,2, 123 F.2d 
633. 

D.C.—Bethlehem Steel Co. v, N. L. R. 

B., 74 App.D.C. 52, 120 F.2d 641. 
N.T.—In re New York State Labor 
Relations Board, 46 N.T.S.2d 524, 
180 Misc. 1031, appeal dismissed 49 
N.T.S.2d 411, 268 App.Div. 827. 

Reversed on other grounds 63 N.E. 
2d 68, 294 N.T. 480, 161 A.L.R. 802, 
reargument denied 64 N.E.2d 278, 
295 N.Y. 568. 

35. U.S.—Regal Knitwear Co. v. N. 
L. R. B., 65 S.Ct. 478, 324 U.S. 9, 
89 L.Ed. 661. 

Suocessors or assigus as pxivies 
Successors of an employer, al- 
though not parties to the case per- 
■sonally, are privies; assignees may 
-or may not be bound depending on 
the circumstances.—Le Tourneau Co. 
of Ga. V. N. L. R. B., C.C.A.Ga., 150 
F.2d 1012. 

Coutlxxuanoe of buslness 

The decree may properly run 
against the successors and assigns 
of the employer where it is not sug- 
gested that the property has been 
liQuidated or that the business does 
not continue as an operating unit.— 
N. L. R. B. V. Weirton Steel Co., C. 
C.A.3, 135 F.2d 494. 

36. U.S.—Regal Knitwear Co. v. N. 


L. R. B., 65 S.Ct. 478, 324 U.S. 9, 
89 L.Ed. 661. 

37. U.S.—Le Tourneau Co. of Ga. v. 
N. L. R. B., C.C.A.Ga., 150 F.2d 
1012—N. L. R. B. V. Stone, C.C.A.7, 
125 F.2d 752—N. L. R. B. v. Ba- 
chelder, C.C.A.7, 125 F.2d 387, cer¬ 
tiorari denied Bachelder v. N. L. 
R. B., 62 S.Ct. 90, 814 U.S. 647, 86 
L.Ed, 619. 

38. U.S.—Le Tourneau Co. of Ga. 
V. N. L. R. B., C.C.A.Ga., 150 P. 
2 d 1012. 

Rnlargement of obligatlons 
The inclusion of ‘‘successors and 
assigns” does not enlarge the em- 
ployer’s own obligation; and, if the 
employer complies with the order, 
little by way of obligation may be 
passed to a successor or assign by 
the order that is not in any event 
imposed by statute.—^Regal Knit¬ 
wear Co. V. N. L. R. B., 65 S.Ct. 478, 
324 U.S. 9, 89 L.Ed. 661. 

39. U.S.—Regal Knitwear Co. v. N. 
L. R. B., supra. 

Scope of decree Umited by Federal 
Bules of Civil Procedure 
The addition of the words ‘‘suc¬ 
cessors and assigns” cannot enlarge 
the scope of the decree of a federal 
court beyond that defined by the 
Federal Rules of Civil Procedure 
providing that injunctioni and re- 
straining orders are binding only on 
the parties to the action, their ofli- 
cers, agents, servants, employees, 
and attorneys, and those persons in 
active conoert with them who re- 
ceive actual notice of the order.— 
Regal Knitwear Co. v. N. L. R B., 
supra. 


N. L. R B., C.C.A.Ga., 150 F.2d 

1012 . 

41. N.T.—^In re New York State La¬ 
bor Relations Board, 46 N.Y.S.2d 
524, 180 Misc. 1081, appeal dis¬ 
missed 49 N.Y.S.2d 411, 268 App. 
Div. 827. Reversed on other 
grounds '63 N.E.2d 68, 294 N.Y. 480, 
161 A.L.R. 802, reargument denied 
64 N.E.2d 278, 295 N.Y. 668. 

42. U.S.— N, L. R.‘ B. v. American 
Mfg. Co., C.C.A.6, 132 P.2d 740, 
certiorari denied American Mfg. 
Co. of Texas v. N. L. R. B„ 63 S. 
Ct. 1030, 319 U.S. 743, 87 L.Ed. 
1700. 

Misapplicatiou of order by board 
Where the court has rendered an 
enforcement decree, and in so do- 
ing has construed the board’s order, 
any action of the board in attempt- 
ing to apply the order otherwise 
than according to the intent and 
meaning of the order as construed 
by the court is subject to review on 
petition properly filed with the court. 
—N. L. R. B. V. Planters Mfg. Co., 
C.C.A.4, 106 P.2d 624. 

43. U.S.—^N. L. R B. v. American 
Mfg. Co., C.C.A.5, 132 P.2d 740, 
certiorari denied American Mfg. 
Co. of Texas v. N. L. R. B., 63 S. 
Ct. 1030, 319 U.S. 743, 87 L.Ed. 
1700. 

44. U.S.—N. L. R. B. v. Knoxville 
Pub. Co., C.C.A.6, 124 P.2d 875. 

45. U.S,—^N. L. R. B. v. Express 
Pub. Co., C.C.A.5, 128 P.2d 690, 
certiorari denied 63 S.Ct. 157, 317 
U.S. 676, 87 L.Ed. 642. 

46. U.S.—^N. L. R. B. v. Express 
Pub. Co„ supra. 


40. U.S.—^Le Tourneau Co. of Ga. v. 
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pelled t6 ehtet* into a written agreement covering 
wages, hours, and working conditions which in fact 
prevail in its business at the time of the proceed- 
ings;^'^ but the decree does not require the em- 
ployer to make a collective contract hiring individ- 
uals on any other terms than those whicli, as a mat- 
ter of voluntary action, it does in fact lay down.^S 

Refusal to confess illegal act. It has been held 
that the refusal of a person to confess the commis- 
sion of an illegal act, as ordered by the board, 
should not be punished under the power of the 
court to enforce obedience to its decrees.*^^ 

§ 28(142). — Contempt 

Disobedience of an enforcement decree Is punishable 
In contempt proceedings instituted by the labor rela- 
tlons board; and if there are disputed issues of fact in 
such proceedings a master may be appointed to take tes- 
timony and make flndlngs, 

Disobedience of a decree enforcing an order of 
a labor relations board is punishable by contempt 
proceedings,® 0 and the fact that a case has been re- 
manded to the board for further proceedings in 
connection with some provisions of its order does 
not preclude a motion to punish the employer for 


disobedience of other provisions with respcct to 
which enforcement has been decreed.®^ The board 
has exclusive authority to institute proceedings for 
the violation of a court decree directing enforce¬ 
ment of an order of the board.®^ Impossibility of 
performing the order of the board may be deter- 
mined in contempt proceedings brought after ren- 
dition of the enforcement decree.®^ It has been held 
that, in determining whether an employer is guilty 
of contempt for violation of the court^s decree, the 
time elapsing between the date of the board’s order 
and the date of the alleged violation, although not 
controlling, is not immaterial.®^ 

With respect to the significance of a change in 
conditions since the entry of the board^s order, the 
considerations applicable in an enforcement pro- 
ceeding are different from those on a proceeding to 
punish for contempt for failure to comply with an 
enforcement order already made;®® thus, although 
a change in circumstances does not constitute a 
defense in enforcement proceedings, as discussed 
supra § 28 (132), in the contempt proceeding the 
court may in its discretion consider intervening cir¬ 
cumstances in determining whether punishment 
should be administered.®® The court will not pun- 


47. U.S.—N. L. R. B. v. Knoxville 
Pub. Co., C.C.A.6, 124 F.2d 876. 

X&efTLsal to Bign agroemeut as bad 
faitli 

Where the bargalnlng agent for 
the employees demanda no more as 
to wages, hours, and other condi¬ 
tions than what the employer has 
already granted and proposes to 
grant, the parties to the bargaining 
conference are In agreement, and, 
being in agreement, an employer 
who, by his refusal to honor the 
agreement with his signature, im- 
pairs the bargaining process does 
not bargain in good faith.—N. L. 
R. B. V. Knoxville Pub. Co., supra. 

48. U.S.—N. L. R,’B. V. Knoxville 
Pub. Co., supra. 

19. U.S—K. L. R. B. V. Eagle Mfg, 
Co., C.C.A.4, 99 P.2d 930—N. L. R. 
B. V. A. S. Abell Co., C.C.A.4, 97 
P.2d 951. 

50. U.S.—Amalgamated XJtility 
Workers v. Consolidated Edison 
Co. of N. Y., 60 S.Ct, 561, 309 U.S, 
261, 84 L.Ed. 738—J. Greenebaum 
Tanning Co. v. N. L. R. B., C.C.A.7, 
129 F.2d 487—N. L. R. B. v. Rem- 
ington Rand, C.aA.2, 94 F.2d 862, 
certiorari denied Remington Rand 
V. N. L. R. B., 68 S.Ct. 1046, 304 
U.S. 676, 82 L.Ed. 1640, rehearing 
denied Remington Rand v. U. S., 58 
S.Ct. 1054, .304 U.S. 690, 82 L.Ed. 
1549, certiorari denied Central 
Exeeutive Council of Remington 
Rand Employes’ Ass'ns v. N. L. R. 


B., 68 S.Ct. 1061, 804 U.S. 686, 82 
L.Ed. 1646. 

Matter takeu fxom board’s cousider- 
ation. 

A cease and desist order takes 
from the consideration of the board, 
and makes a matter of court con¬ 
tempt, the employer^s relation with 
disostablished union.—^N. L. R. B. v. 
Sterling Elee. Motors, C.C.A.9, 109 F. 
2d 194, arnrmed, C.C.A., 112 F.2d 63, 
set aside on other grounds 114 F.2d 
738, motion denied Ex parte N. L. R. 
B., 61 S.Ct. 67, 311 U.S. 617, 85 L.Ed. 
391, certiorari dismissed N. L. R. B. 
V. Sterling Elee. Motors, 61 S.Ct. 69, 
311 U.S. 722, 85 L.Ed. 471. 
Sufaoienoy of decree to support con¬ 
tempt 

An enforcement decree is not void 
for indefiniteness, and will support 
contempt proceedings, where it in- 
corporates by reference the provi¬ 
sions of a sufiiciently explicit order 
of the board.—N. L. R. B. v. Hop- 
wood Retinning Co., C,C.A.2, 104 F. 
2 d 302. 

51. U.S.—^N. L. R. B. V. New York 
Merchandise Co., C.C.A.2, 134 F.2d 
949. 

52. U.S.—^Amalgamated Utility 

Workers v. Consolidated Edison 
Co. of N. Y., 60 S.Ct. 561, 309 U.S. 
261, 84 L.Ed. 738—J. Greenebaum 
Tanning Co. v. N. L. R. B., C.C.A. 
7, 129 F.2d 487—N. L. R. B. v. 
Sunshine Mining Co., C.C.A.9, 125 
F.2d 767. 


Xtabor organizatlon cannot maln- 
taln petitlon requesting that employ¬ 
er be adjudged in contempt for fail¬ 
ure to comply with requirements of 
decree directing enforcement of an 
order of the National Labor Rela¬ 
tions Board.—^Amalgamated Utility 
Workers v. Consolidated Edison Co. 
of New York, 60 S.Ct. 661, 309 U.S. 
261, 84 L.Ed. 738. 

53. U.S.—N. L. R. B. v. Gluek Brew- 
ing Co., C.C.A.8, 144 F.2d 847. 

54. U.S.—N. L. R. B. v. Pavifio 
Greyhound Lines, C.C.A.9, 10G F.2d 
867. 

55. N.Y.—New York State Labor 
Relations Board v. Timon, 35 N.Y. 
S.2d 449, 264 App.Div. 120, appeal 
granted 44 N.E.2d 618, 289 N.Y. 
644. 

58. U.S.—N. L. B. B. v. Acme Air 
Appliance Co., C.C.A.2, 117 F.2d 
417. 

N.Y.—^New York State Labor Rela¬ 
tions Board v. Timen, 35 N.Y.S.2d 
449, 264 App.Div. 120, appeal 

granted 44 N.E.2d 618, 289 N.Y. 
644—New York State Labor Rela¬ 
tions Board V. Jacobson, 35 N.Y.S. 
2d 157. 

dood-faith challexige of bargaining 
agent 

It has been held that where an 
employer in good faith challenges 
the right of a labor organizatlon to 
act as bargaining agent, although 
the organizatlon was previously rec- 
ognized in an enforcement decree as 
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ish for contempt a mere failure to comply with its 
orcier in the face of a showing that the order was 
atnbiguous and that the employer construed it in 
good faith, and in good faith endfeavored to com¬ 
ply with it. 

An employer cannot be subjected to contempt pro- 
ceedings for alleged violation of a decree which, in 
directing enforcement of a general back-pay and 
reinstatement order, leaves open matters of admin¬ 
istrative determination for the board, such as the 
amount of back pay or the position to be offered; 
in such case the employer is not liable for con¬ 
tempt until new findings have been made and the 
original decree modified so as to prescribe definitely 
what the employer is to do.58 Thus, in the case of 
a controversy as to the amount of back pay, the 
employer cannot be subjected to contempt until a 
hearing has been held by the board, a decision has 
been rendered fixing the amount, and the court has 
incorporated the amount so fixed into its own or- 
der.^^ Similarly, whether or not positions involv- 
ing substantially equivalent employment are open, 
so that the order of reinstatement can apply to 
them, and what sort of reemployment will wipe out 
the effects of unfair labor practices, are essentially 
administrative questions, and only after they have 


been answered is the court in a position to direct 
the employer to take specific action of such a char¬ 
acter that disobedience of its order will justify 
punishment for contempt. 

The court, acting through a commissioner or spe- 
cial master, may take testimony and make findings 
on an issue of contemptui On the hearing of con¬ 
tempt proceedings, the board should be required to 
prove by competent and material evidence that its 
charges are true,®^ and in this connection a rather 
heavy burden rests on the board.^3 ^ showing of 
contempt requires something more than a mere pre- 
ponderance of evidence,6^ and ciear and convincing 
proof is necessary.®5 The employer and any of its 
officers who are accused should be accorded the 
right to confront the board^s witnesses, to cross-ex- 
amine them, and to adduce evidence to disprove the 
charges.6® Subpoenas may be issued to aid in the 
production of evidence on the hearing.®^ 

Conclusiveness of commissioner^s or master*s 
findings, The findings of a commissioner in con¬ 
tempt proceedings for violation of a decree enforc- 
ing an order of the National Labor Relations Board 
are subject to review by the court under the Fed- 
eral Rules of Civil Procedure, 28 U.S.C.A. follow- 
ing § 723c, and not under the rule set forth in the 


representing a majority of the em- 
ployees, the court will not treat the 
employer’s refusal to deal with such 
organization at a subsequent time 
as a contempt until after the board 
has certified the resuit.—^N. L. R. B. 
V. Remington Rand, C.C.A.2, 94 F.2d 
862, certiorari denied Remington 
Rand v. K L. R. B., 68 S.Ct. 1046, 
304 U.S. 576, 82 L.Ed. 1540, rehearing 
denied Remington Rand v. XJ. S., 58 
S.Ct. 1064, 304 U.S. 690, 82 L.Ed. 1649, 
certiorari denied Central Executive 
Council of Remington Rand Bm- 
ployes' Ass*ns v. N. L. R. B., 58 S.Ct. 
1061, 304 U.S. 586, 82 L.Ed. 1546. 

57. U.S.—N. L. R. B. v. Athens Mfff. 
Co., C.C.A.6, 163 P.2d 255. 

58. U.S.—Wallace Corp. v. N. L. R. 
B., C.C.A.4, 159 F.2d 952—N. L. R, 

B. V. New York Merchandise Co., 

C. C.A.2, 134 F.2d 949. 

59. U.S.—Wallace Corp. v. N. L. R. 
B., C.C.A.4, 159 F.2d 952—N. L. R. 

B. V. New York Merchandise Co., 

C. C.A.2, 134 F.2d 949. 

60. U.S.—^Wallace Corp. v. N, L. R. 
B., Local No. 129, C.C.A.4, 169 F. 
2d 952. 

61. U.S.—Wallace Corp. v. N. L. R. 
B., supra—^N, L, R. B. v. Little 
Rock Furni ture Mfg. Co., C.C.A.8, 
123 F.2d 868. 

Flnding as to back pay and rein¬ 
statement 

Wherp there has been a remand 


to the board and new findings by it 
on issues of back pay and reinstate¬ 
ment, which have been embodied in 
an enforcement decree, if the court 
desires a finding to be made as a ba¬ 
sis for the exercise of the power to 
punish an employer for contempt for 
failure to comply with the enforce¬ 
ment decree, the court may either 
make the finding itself or have it 
made by a commissioner appointed 
by the court.—^Wallace Corp. v. N. 
L, R. B., Local No. 129, C.C.A.4, 169 
F.2d 952. 

62. U.S.—N. L. R. B. v. Little,Rock 

Furniture Mfg. Co., C.C.A.8, 123 F. 

2 d 868. 

Violation held not shown 

(1) Generally.—^N. L. R. B. v. 
Remington Rand, C.C.A.2, 130 P.2d 
919. 

(2) An employer who took back 
striking employees within a few days 
after entry of decree enforcing or¬ 
der of board which required employ¬ 
er to reinstate striking employees 
immediately was held to have suffl- 
ciently complied with the decree.— 
N. L. R. B. v. Giannasca, C.C.A.2, 
119 P.2d 766, 186 A.L.R. 660. 

(3) Refusal by supervisory offi- 
cials to meet with grievance com- 
mittees of union because employer^s 
president informed union's repre- 
sentative that he would handle such 
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matters directly dld not constitute a 
violation of court decree enjoining 
employer from interfering with em¬ 
ployees etc., so as to warrant adjudi- 
cation of contempt against employer. 
—N. L. R. B. V. Standard Trouser 
Co., C.C.A.4, 162 F.2d 1012. 

63. U.S.—N. L. R. B. v. Standard 

Trouser Co., supra. 

64. U.S.—N. L. R. B. v. • Standard 
Trouser Co., supra. 

65. U.S.—N. L. R. B. v. Standard 

Trouser Co., supra. 

60. U.S.—N. L. R. B. V. Little Rock 

Furniture Mfg. Co., C.C.A.8, 123 
P.2d 868. 

67. Subpoenas in lleu of depositions 
and discovery 

In contempt proceeding, where 
date of hearing was near and the is¬ 
sues did not appear to be particular- 
ly complicated, the court as a mat- 
ter of discretion denied board's mo- 
tion for pretrial depositions and dis¬ 
covery, and for production there- 
on of certain books, records, and doc- 
uments, and in lieu thereof directed 
clerk to issue subpcenas duces tecum 
for production on the contempt hear¬ 
ing of books, records, and documents 
and subpoenas ad testificandum di¬ 
rected to individuals named requir- 
ing their attendance at the hearing. 
—Bethlehem Shipbulldlng Corpora¬ 
tion V, N. L. R, B.. C.C.A,1, 120 F.2d 
126. 
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National Labor Relations Act making the findings 
of the board, if supported by sufficient evidence, 
conclusive whether or not the court agrees with 
them.fiS The findings of a special master should be 
set aside by the court only where such findings are 
clearly erroneous,^^ and not simply because the 
court might have reached a different conclusion;70 
and in this respect it has been observed that a spe¬ 
cial master who has seen and heard the witnesses, 
and who could observe their demeanor while testi- 
fying, is in a better position than the court to pass 
on the credibility of witnesses. 

Denial of contempt without prejudice, The court 
may in its discretion deny a motion to punish the 
employer for contempt without prejudice to a re- 
newal in the event that tliere is no compliance with 
the courfs order of enforcement within a reason- 
able time.72 

§ 28(143). Modification or Vacation of De- 
cree 

A decree rendered In an enforcement proceeding may 
be modified or set aside by the court on an application 
which is timely presented and based on sufficient grounds. 

The court in a proper case may modify or set 
aside a decree rendered by it in an enforcement 
proceeding ^nd even after the expiration of the 
tcrm it has power to modify an enforcement decree 


in so far as the decree is executory or continuing.74 
An application for modification of an enforcement 
decree will be denied, however, where there is a 
want of equity therein.'75 The National Labor Re¬ 
lations Board is not entitled, as of right, to have a 
decree procured by it set aside in part and the 
cause rcmanded for trial de novo in part;76 and, 
where the term at which the decree was entered has 
expired, the only rcmedy of the board to obtain 
vacation thereof has been held to be a bili of re- 

view.77 

§ 28(144). Review of Decree 

General rules apply to the review by a higher court 
of a JudiciaI decree rendered in proceedings to confirm or 
vacate an award in a labor dispute. 

The review of a decree of a lower court in pro¬ 
ceedings to confirm or vacate an award in a labor 
dispute is governed by the usual rules.78 Objec- 
tions not raiscd or considered below will not be 
considered on appcal.79 

Right of board to appeal. Under some statutes it 
has been held that the labor relations board is not 
entitled to appeal from a decision of a lower court 
setting aside an order of the board, since the right 
to such appeal is limited to the actual parties in 
interest who are concerned and affected, such as the 
employees and the employer.so 


68 . U.S.—Wallace Corp. v. N. L. R. 

B. , C.C.A.4, 159 F.2d 052. 
Conclusiveness of board's findings in 

proceedings for enforcement or re¬ 
view of board's order seo supra § 
28 (136). 

69. U.S.—N. L. R. B. v. 'Standard 
Trouser Co., C.C.A.4, 162 F.2d 1012 
—Polish National Alliance of tJ. 
S. of North America v. N. L. R. B., 

C. C.A.7. 159 F.2d 38. 
rindlngs uplxeld 

U.S.—^N. L. R. B. V. Standard Trous¬ 
er Co., C.C.A.4, 162 F.2d 1012. 

70. U.S.—Polish National Alliance 
of U. S. of North America v. N. 
L. R. B., C.C.A.7, 169 F.2d 38. 

71 . U.S,—N. L. R. B. V. Standard 
Trouser Co., C.C.A.4, 162 P.2d 1012. 

72. U.S.—^N. L. R. B. v. Remington 
Rand, C.C.A.2, 97 F.2d 195. 

73. U.S.—McQuay-Norris Mfg. Co. 
V. N. L. R. B., C.C.A.7, 119 P.2d 
1009, certiorari denied 61 S.Ct. 843, 
313 U.S. 665, 86 L.Ed. 1524—N. L. 
R. B. V. Sterling Electrio Motors, 
C.C.A,9, 114 F.2d 738, certiorari 
dismissed 61 S.Ct. 69, 311 U.S. 722, 
86 L.Ed. 471, motion denied Ex 
parte N. L. R. B.. 61 S.Ct. 67, 311 
U.S. 617, 85 L.Ed. 391. 

Time during which decree should op¬ 
erate 

In view of the Labor Manage¬ 


ment Relations Act of 1947, which 
amended the National Labor Rela¬ 
tions Act so as to exclude super- 
visors from the term "employee,” 
a decree which enforced an order dl- 
recting an employer to cease and de- 
sist from discouraging membership 
of its supervisory employees in a Un¬ 
ion was modified so as to be limited 
to the period endlng with the efCoc- 
tive date of the Labor Management 
Relations Act.—Eastern Gas & Fuel 
Associates v. N. L. R. B., C.C.A.6, 162 
F.2d iS64. 

Beg,uest to amend as coustitutlug 
petitiou for relieariug 
A request to amend an enforce¬ 
ment decree may constitute, in ef- 
fect, a petition for a rehearing, and 
may be disposed of as such.—N. L. 
R. B. V. Bachelder, C.C.A.7, 125 P.2d 
887, certiorari denied Bachelder v. 
N. L. R. B., 62 S.Ct. 90, 314 U.S. 647, 
86 L.Ed. 619. 

74. U.S.—Stewart Die Casting Cor¬ 
poration V. N. L. R. B., C.C.A.7, 
129 F.2d 481. 

75. U.S.—Stewart Die Casting Corp. 
V. N. L. R. B., supra. 

Ellmluatiou of proviso requirlng 
electlon 

Modification of an enforcement de¬ 
cree so as to eliminate a proviso re- 
quiring an election before a desig- 
nated union should act as ,the bar- 


gaining agent was denied where the 
board and the employer had agreed 
to the proviso, and neither claimed 
that such proviso should be ellm- 
Inated, the application for modifica¬ 
tion being made by the designated 
union.—^Stewart Die Casting Corp. v. 
N. L. R. B., supra. 

76. U.S.—International Union of 
Mine, Mill and Smelter Workers, 
Locals No. 16 v. Eagle-Picher Min¬ 
ing & Smelting Co., 66 S.Ct. 1166, 
325 U.S. 335, 89 L.Ed. 1649, motions 
granted 66 S.Ct. 8, 326 U.S. 684, 90 
L.Ed. 400. 

77. U.S.—International Union of 
Mine, Mill and Smelter Workers, 
Locals 'No. 15 v. Eagle-Picher Min¬ 
ing & Smelting Co., supra. 

78* 3U[oot questlous 

An appeal will be dismissed where 
the questions Involved have become 
moot.—^Consolidated Vultee Aircraft 
Corp. V. United Auto. Aircraft and 
Agr. Implement Workers of America, 
Local 904, 167 P.2d 725, 27 Cal.2d 
859. 

79. N.T.—Stork Restaurant v, Bo- 
land, 26 N.E.2d 247, 282 N.T. 256. 

80. Pa.—Pennsylvania Labor Rela¬ 
tions Board v. Heinel Motors, 25 
A.2a 306, 344 Pa. 238. 



56 C.J.S. 


MA8TEB AND SEBTANT 
D. TERMINATION OP RELATION 


§ 30 


§ 29. In General 

A contract of employment for a definite term may not 
be terminated before the end of the term, except for 
cause or by mutual agreement, uniess the right to do so 
is reserved In the contract. 

Where a contract of employment is for a definite 
term, it may not be terminated at an earlier peri- 
od,8i except for cause^s or by mutual agreement, 
as considered infra § 33, uniess the right to do so 
is reserved in the contract, infra § 32. However, 
there may be a tenure or term of office determina- 
ble at will.83 It has also been stated generally that 
employment is held only by mutual consent,®^ and 
that at common law the right of the employer to 
terminate the employment is unconditional and ab¬ 
solute.®® On the termination of an employment the 
law implies, in the absence of an agreement to the 
contrary, that the employee will discontinue the use 
of ali the property of his former employer, return- 
ing it where possible.®® 

Failure to furnish work. Where the employee 
continues in the employment after the employer’s 
failure to furnish work for a part of the Service 


period contracted for, he waives his right to termi¬ 
nate the contract on that ground.®'^ 

"La&or separations*^ are classified as “quits,” de- 
fined infra § 40, '‘discharges'’ defined infra § 41, and 
‘layoffs,” which have been defined as terminations 
of employment at the will of the employer, without 
prejudice to the worker, and may be due to lack of 
orders, technical changes, or the failure of flow of 
parts or materials to the job, as needed.®® 

§ 30. Expiration of Term 

An employment for a definite period terminates at 
the end of the period. A periodic employment may be 
terminated by elther party at the end of any partlcular 
period. 

A contract of employment for a definite period 
terminates by its own terms at the end of such pe¬ 
riod.®® Where the continuation of employment aft¬ 
er the expiration of the original employment period 
is for an indefinite period, or without any fixed lim- 
itation as to time, it may be terminated at will by 
either party.®® 

Periodic employment. Where the hiring is by the 


81. Ark.—^Moline Lumber Co. v. 
Harrison,’ 194 S.W. 25, 128 Ark. 
260, 11 A.Li.R. 466. 

Lia,—Harrosh v. Fife Bros. Health 
Ass*n, App., 1 So.2d 323. 

Mo.—Fulllngton v. Ozark Poultry 
Supply Co., 89 'S.W.2d 780, 327 Mo. 
1167. 

N.J.—^Dennls v. Thermoid Co., 25 A. 
2d 886, 128 N.J.Law 303. 

N.C.—Elmore v. Atlantic Coast Line 

R. Co., 131 S.E. 633, 191 N.C. 182, 
43 A.L.R. 1072. 

Tex.—Fairbanks, Morse & Co. v. Car- 
sey, Civ.App., 109 S.W.2d 985, error 
dismissed. 

39 C.J. p 71 note 46, 

Discharge of seamen see the C.J.S. 
title Seamen §§ 80-41, also 56 C. 
J. p 940 note 24-p 951 note 79. 

Obligation of master to furnish work 
in general see infra § 61. 

Power of employer to make wrongful 
discharge see infra § 41. 

Term and duration of employment in 
general see supra § 8. 

Termination of employment of: 
Agents and employees of schools 
and school districts see the C.J. 

S. title Schools and School Dis¬ 
tricts § 152, also 56 C.J. p 866 
notes 86, 87. 

Municipal employees see the C.J.S. 
title Municipal Corporations §§ 
732-744, also 43 C.J. p 910 note 
62-p 920 note 37. 

Officers and agents of Corporation 
see Corporations §§ 732-738, 

1251 b. 


School teachers see the C.J.S. ti¬ 
tle Schools and School Districts 
§§ 200-216, also 66 C.J. P 398 
note 33-p 416 note 29. 
Termination of relation: 

As affecting master’s liability for 
injuries to: 

Servant see infra § 180. 

Third persons see infra § 668. 

Of agency see Agency §§ 70-90. 

A professional boxer is not entitled 
to terminate a contract of employ¬ 
ment with his manager on the 
ground that his share of the net 
proceeds of the contests and exhibi- 
tions in which he engages is in vio- 
lation of the law where no regula- 
tion of the boxing commission for- 
bidding such a division of the pro¬ 
ceeds is shown, and the contract ex- 
pressly provides for the waiver of 
any unlawful portions.—Baer v. Lor- 
imer, 28 P.2d 909, 219 Cal. 677. 
sa. La.—Harrosh v. Fife Bros. 

Health Ass’n, App., 1 So.2d 323. 
Mo.—Fullington v. Ozark Poultry 
Supply Co., 39 S.W.2d 780, 327 Mo. 
1167. 

N.J.—^Dennis v. Thermoid Co., 26 A. 
2d 886, 128 N.J.Law 303. 

83. U.S.—^N. L. R. B. v. Waterman 
S. S. Corporation, 60 S.Ct. 493, 309 
U.S. 206, 84 L.Ed. 704, rehearing 
denied 60 S.Ct. 611, 309 U.S. 696, 
84 L.Ed. 1036. 

84. U.S.—^Pope Motor Car Co. v. 
Keegan, C.C.Ohio, 150 F. 148. 

Mo.—^Douglas V. Metropolitan Life 
^ Ins. Co., App., 297 S.W. 87. 
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85. U.S.—Jefferson Electric Co. v. 
N. L. R. B., C.O.A.7, 102 F.2d 949. 

Incident of the relationshlp 

The right of immediate discharge 
is an incident of the relationship of 
employer and employee, and polnts 
strongly to the existence of such a 
relationship.—^Mountain Meadow 

Creameries v. Industrial Accident 
Commission, 76 P.2d 724, 25 Cal.App. 
2d 123. 

Whether employment terminated 
In determining whether term of 
employment under original contract 
was actually terminated or merely 
suspended, duration of period inter- 
vening before reSmployment under 
new contract is material fact, but not 
conclusive.—Hambleton & Co. v. Un¬ 
ion Nat. Bank of Pittsburgh, 167 A. 
404, 161 Md. 318. 

86 . N.T.—^Kadison v. Reibman, 62 N. 

T.S.2d 728. 

87. N.T.-—Livingston v. Klaw, 122 
N.T.S. 264, 137 App.Div. 639. 

88 . Fla.—International Ass'n of Ma- 
chinists v. State ex rei. Watson, 15 
So.2d 485, 153 Fla, 672. 

89. Ark.—^Ewing v. Janson, 21 S.W. 
430, 57 Ark. 237. 

Construction of contract as to dura¬ 
tion see supra § 8. 

90. La.—Russell v. Whlte 011 Cor¬ 
poration, 110 So. 70, 162 La. 9— 
Fletcher v. Crichton, App., 169 So. 
442, affirmed 162 So. 435, annulled 
on other grounds 164 So. 411, 183 
La. 551. 
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day,®l or from week to week,S 2 or from month to 
month,93 either party has the right to terminate 
it at the end of any particular employment period, 
without notice.94 Conversely, an employment from 
year to year,95 including a year-to-year employment 
after a definite term,96 or from month to month,97 
may be terminated only at the end of the unit pe¬ 
riod, except by consent of the parties.98 Likewise, 
in jurisdictions where the fixing of a salary or wage 
at so much per unit of Service, as at so much per 
week or month, without specifying the duration of 
the employment, makes the employment definite for 
the unit or period so fixed; as considered supra § 
8, the employment is terminable by either party at 


the end of any unit periodis on the giving of iio- 
tice but it may be terminated only at the end of 
such unit period.^ A general custom does not arise 
from the fact that wages are paid periodically that 
an employee may be discharged on a notice equal to 
such periods.3 

§31. Indefinite Term 

In the absence of a statutory or contractual provfi- 
sion to the contrary, an employment for an indefinite 
term may be terminated at the wlll of either party. 

In the absence of a statute to the contrary, an em¬ 
ployment for an indefinite term may be terminated 
at the will of either party,^ regardless of the length 


Contlnuance of employment after ex- 
piration of term see supra § 10. 

91. Mlch.—^Wyngert v. Norton, 4 
Mlch. 286. 

39 C.J. p 71 note 52. 

92. Mo.—^Hutton v. Lambardi, App., 
180 'S.W. 666. 

N.T,—Dunbar v. Cuban Land & 
Steamship Co., 76 N.Y.S. 498, 37 
Miae. 360. 

93. Ala.—Holland V. State, 194 So. 
412, 29 Ala.App. 181. 

Ohio.—Red Star Teast & Products 
Co. V. Hague, 157 N.B. 393, 26 Ohio 
App. 100. 

39 C.J. p 71 note 64. 

ZnteiLt to terminate 

Salesman’s acceptance of salary 
was held to show intent of parties 
to terminate employment at end of 
any month for any reason.—Red Star 
Yeast & Products Co. v. Hague, su¬ 
pra. 

94. Ohio.—Red Star Yeast & Prod¬ 
ucts Co. V. Hague, supra. 

95. Tex.—Accidental Oil Mills v. 
Tomlinson, Civ.App., 8 S.'W'.2d 568, 
error refused. 

96. N.Y.—Carter v. Bradlee, 280 N. 
Y.S. 368, 245 App.Div. 49, afSrmed 
200 N.E. 48. 269 N.Y. 664. 

97. Miss.—Ross v. Falr, 110 So. 841, 
146 Miss. 18. 

Tex.—Crater Oil Co. v. Voorhies, Civ. 
App., 280 S.W. 849—Dodson-Braun 
Mfg. Co. V. Dix, Civ.App., 76 'S.W. 
461. 

90. Tex.—Crater Oil Co. v. Voorhies, 
Civ.App., 280 S.W. 849. 

99. Ala.—Peacock v. Virginia-Caro- 
lina Chemical Co., 130 So. 411, 221 
Ala, 680—Clark v. Ryan, 11 So. 22, 
96 Ala. 406--Holland v. State, 194 
So. 412, 29 Ala.App. 181—Great At¬ 
lantic & Pacific Tea Co. v. Sum- 
mers, 148 So. 332, 25 Ala.App. 404, 
certiorari denied 148 So. 333, 226 
Ala. 686—Cleveland v. Towle, 106 
So. 68, 21 Ala.App. 161. 

Fla.—Knudsen v. Green, 166 So. 240, 
116 Fla. 47. 

La.—Harrosh v. Fife Bros. Health 
Ass’n, App., 1 So.2d 823. 


1. Fla.—Knudsen v. Green, 166 So. 
240, 116 Fla. 47. 

2. Ala.—Peacock v. Virginia-Caro- 
lina Chemical Co., 130 'So. 411, 221 
Ala. 680. 

3. N.J.—Larkin v. Hecksher, 16 A. 
703, 61 N.J.Law 133, 3 L.R.A. 137. 

39 C.J. p 71 note 49. 

Evidence of customs and usages as 
admissible fo show duration of 
contract generally see Customs 
and Usages § 26. 

4. U.S.—Livermore v. Mandeville & 
Thompson, C.C.A.Tox., 93 F.2d 663, 
certiorari denied 58 S.Ct. 762, 303 

U. S. 663, 82 L.Ed. 1113—Harper v. 
Southern Coal & Coke Co., C.C.A. 
Ala., 73 F.2d 792—Corpus Juris 
cited in Boatright v. Steinite Radio 
Corporatio-n, C.C.A.Kan., 46 F.2d 
385, 390—Fahrenwald v. Ohio Steel 
Foundry Co., C.C.A.Ohio, 16 P.2d 
668 . 

Ala.—^Alabama Mills v. Smith, 186 
So. 699, 237 Ala. 296—Peacock v. 
Virginia-Carolina Chemical Co., 
130 So. 411, 221 Ala. 680. 

Cal.—Union Labor Hospltal Ass'n v. 
Vance Redwood Lumber Co., 112 
P. 886, 168 Cal. 651, 33 L.R.A.,N.S., 
1034—Thacker v. American Foun¬ 
dry, App., 177 P.2d 322—Mile v. 
California Growers Wineries, 114 
P.2d 651, 45 Cal.App.2d 674. 

Conn.—Boucher v. Godfrey, 178 A. 

656, 119 Conn. 622. 

Del.—Motion Picture Machine Pro- 
jectionists Protectlve Union, Local 
No. 473, V. Rialto Theatre Co., 17 
A.2d 836. 

Fla.—Paramount Enterprises v. 

Mitchell, 140 So. 328, 104 Fla. 407. 
Ga.—Crow v. Southern Ry. Co., 18 

S.E.2d 690, 66 Ga,App. 608—Bailey 

V. Nashville, C. & St. L. Ry., 3 S.E. 
2d 112, 60 Ga.App. 142—National 
Manufacture & Stores Corporation 
V. Dekle. 173 S.E. 408, 48 Ga.App. 
615. 

111.—^White V. American Elee. Fusion 
Corp., 65 N.E.2d 234, 328 Ill.App. 
128. 

Ind.—Davis v. Davis, 151 N.E. 134, 
197 Ind. 386—^Montgomery Ward & 
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Co. V. Guignet, 46 N.B.2d 337, 112 
Ind.App. 661. 

Ky.—^Western Union Telegraph Co. 
V. Ramsey, 88 S.W.2d 675, 261 Ky. 
657, 103 A.L.R, 641—Putnam v. 
Producers' Live Stock Marketing 
Ass'n, 76 S.W.2d 1075. 256 Ky. 19& 
—Clay V. Louisville & N. R. Co., 
71 S.W.2d 617, 254 Ky. 271. 

La.—Russell v. White Oil Corpora¬ 
tion, 110 So. 70, 162 La. 9. 

Md.—^Vincent v. Palmer, 19 A.2d 183, 
179 Md. 365. 

Mass.—Fenton v. Federal St. Bldg. 
Trust, 39 N.E.2d 414, 310 Mass. 609 
—Campion v. Boston & M. R. R., 
169 N.B. 499, 269 Mass. 679—Pat- 
ton V. Babson Statistical Organiza- 
tion, 356 N.B. 634, 259 Mass. 424. 

Mlch.—McClain v. Township of Roy- 
al Oak, 267 N.W. 613, 276 Mlch. 186 
—0'Connor v. Hayes Body Corpo¬ 
ration, 242 N.W. 233, 268 Mlch. 280. 

Minn.—Steward v. Nutrena Feed 
Mills, 244 N.W. 813, 186 Minn. 606. 

Miss.—Montgomery Ward & Co. v. 
'Skinner, 25 So.2d 672. 

Mo.—Culver v. Kurn, 193 S.W.2d 602, 
354 Mo. 1168—Clarkson v. Standard 
Bra.ss Mfg. Co., 170 S.W.2d 407, 237 
Mo.App. 1018—0'Dell V. Hurt, 
App., 106 S.W.2d 626—Bell v. 
Faulkner, App., 76 S.W.2d 612— 
Waller v. Tootle-Campbell Dry 
Goods Co., App., 59 S.W.2d 761— 
Douglas V. Metropolitan Life Ins. 
Co., App., 297 S.W. 87. 

Neb.—State v. Bmployers of Labor, 
169 N.W. 717, 102 Neb. 768, dis- 
senting opinion 170 N.W. 186, 102 
Neb. 768. 

N.J.—Donnellan v. Plalsey, 176 A. 
176, 114 N.J.Law 176—Corpus Ju¬ 
ris cited In Blonder v. United Re- 
tail Employees of Newark, Local 
No. 108, 16 A.2d 826, 828, 128 N.J. 
Eq. 41, reversed on other grounds 
19 A.2d 786, 129 N.J.Eq. 424—Mil- 
lei^s, Inc., V. Journeymen Tailors 
Union Local No. 195, 16 A.2d 822, 
affirmed Miller’s, Inc., v. Journey¬ 
men Tailors Union Local No. 196 
of Amalgamated Clothing Workers 
of America, 15 A.2d 824, 128 N.J. 
Bq. 162, reversed on other grounds, 
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of Service,5 for or without cause,® and without giv- 
ing any reason or explanation therefor, as consid- 
ered infra § 44, unless such termination is Hmited by 


§ 31 

contract.’3^ This rule is followed notwitbstanding 
the contract of employment provides for payment at 
a daily, weekly, monthly, or yearly rate,^ or for 


JoTirneymen Tailors Union Local 
No. 195 of Amalgamated Clothing 
Workers of America v. Miller’s, 
Inc., 61 S.Ct 732, 312 U.S. 658, 85 
L.Ed. 1106—Corpus Juris oited in 
Kitty Kelly Shoe Corporation v. 
United Retail Employees of New- 
ark, N. J., Local No. 108, 9 A.2d 
295, 299, 126 N.J.Eq. 374, reversed 
on other grounds 8 A.2d 767, 126 N, 
J.Ea. 318. 

N.T.—Corpus Juris cited iu Gelson 
V. City of New Tork, 261 N.Y.S. 
652, 553, 237 App.Div. 889, affirmed 
188 N.E. 36, 262 N.Y. 497—National 
Cash Register Co. v. Remington 
Arms Co., 209 N.Y.S. 40, 212 App. 
Div. 343, and affirmed 151 N.E. 144, 
242 N.Y. 99, reargument denied 152 
N.E. 431, 242 N.Y. 569—Amelotte 
V. Jacob Dold Packing Co., 17 N. 
Y.S.2d 929, 173 Misc, 477. affirmed 
24 N.Y.S.2d 134, 260 App.Div. 984 
—^Willson & Adams Co. v. Pearce, 
237 N.Y.S. 601, 135 Misc. 426, re¬ 
versed on other grounds 265 N.Y.S. 
624, 240 App.Div. 718, affirmed 191 
N.E. 545, 264 N.Y. 521. 

N.C.—May v. Tide Water Power Co., 

5 S.E.2d 308, 216 N.C, 439—Elmore 

V. Atlantic Coast Line R. Co., 131 

S.E. 633, 191 N.C. 182, 43 A.L.R. 
1072. 

N.D.—Corpus Juris cited in Wood v. 
Buchanan, 5 N.W.2d 680, 682, 72 
N.D. 216. 

Ohio.—Ullman v. May, App., 70 N.E. 
2d 507, affirmed 72 N.E.2d 63, 147 
Ohio St. 468. 

Okl.—Foster v. Atlas Life Ins. Co., 

6 P.2d 805, 154 Okl. 30, 

Pa.—Trainer v. Laird, 183 A. 40, 320 
Pa. 414—Hay v. Pittsburgh Lodge 
No. 46, Loyal Order of Moose, 8 A. 
2d 434, 137 Pa.Super. 205. 

R. I.—Anderson v. Polleys, 165 A. 436, 
63 R.I. 182. 

S. C.—Corpus Juris cited in Parker v. 
Southeastern Haulers, 41 S.E.2d 
387, 393, 210 S.C. 18—'Corpus Juris 
oited in Shealy v. Fowler, 188 S.E. 
499, 503, 182 S.C. 81—Johnson v. 
American Ry. Express Co., 161 S.E. 
473, 163 S.C. 191. 

Tenn.—^Corpus Juris quoted in 
Combs v. Standard Oil Co. of Lou- 
isiana, 59 S.W.2d 525, 526, 166 

Tenn. 88—Earle v. Illinois Cent. R. 
Co., 167 S.W.2d 15, 25 Tenn.App. 
660, certiorari denied 63 S.Ct. 161, 
317 U.S. 680, 87 L.Ed. 646. 

Tex.—Dallas Hotel Co. v. Lackey, 
Civ.App., 203 S.W.2d 657—Farley v. 
Unlversal Mills, Civ.App., 116 S. 

W. 2d 488—^Robertson v. Panhandle 
& S. P. Ry. Co., Civ.App., 77 S,W.2d 
1078, error dismissed—Consolidat¬ 
ed Indemnity Ins. Co. v. Smith, 
Civ.App., 74 S.W.2d 139—McKinney 
V. Smith, CivjVpp., 271 S.W. 247. 


Va.—^Edwards Co. v. Deihl, 169 S.E. 
907, 160 Va. 587—Corpus Juris 

q.uotea in Title Ins. Co. of Rich- 
mond V. Howell, 164 S.E. 387, 389, 
158 Va. 713. 

Wash.—Hansen v. Columbia Brew- 
eries, 122 P.2d 489, 12 Wash.2d 654. 
W.Va.—Adkins v. Aetna Life Ins. 
Co., 43 S.E.2d 372. 

Wis.—Bitzke v. Folger, 286 N.W. 36, 
231 Wis. 513. 

39 C.J. p 71 note 57. 

Apportionment of wages see infra 8 
89. 

Construction of employment con- 
tracts with reference to .duration 
generally see supra § 8. 

Duration of employment rights un¬ 
der labor Union contracts see su¬ 
pra § 28 (41). 

Termination of contracts flxing no 
period of duration generally see 
Contracts § 398. 

Bffect on contract 
When either party elects to termi¬ 
nate contract for labor whlch is in¬ 
definite as to time, it becomes a 
completed contract and cannot be 
repudiated by the party who has 
reaped the benefit of it. 

N.T.—Poley v. Western N. Y. & P. R. 
Co., 19 N.Y.S. 826. 

Wyo.—Casper Nat. Bank v. Curry, 
65 P.2d 1116, 51 Wyo. 284, 110 A. 
L.R. 360. 

Mutual consent 

A job cannot be held except by 
mutual consent.—^Hawthome v. Met¬ 
ropolitan Life Ins. Co., 280 N.W. 777, 
285 Mich. 329, 1 

Smployments within mle 

(1) The rule applies to employ¬ 
ment between a railway company 
and trainmen. 

Ky.—Louisville & N. R. Co. v. Wells, 
160 S.W.2d 16, 289 Ky. 700—Louis¬ 
ville & N. R. Co. V. Bryant, 92 S.W. 
2d 749, 263 Ky. 678. 

Mo.—McGee v. St. Joseph Belt Ry. 
Co., 133 S.W.2d 675, 23'5 Mo.App. 
707, certiorari quashed State ex 
rei. St. Joseph Belt R. Co. v. Shain, 
145 S,W.2d 131, 346 Mo. 1098. 

(2) A newspaper has been held en- 
titled to terminate the relation be¬ 
tween itself and one of its carriers 
at pleasure where no proof was pre- 
sented of any custom as to the ex- 
tent of the employment or as to the 
notice to which the carrier was en- 
titled.—Hathaway v. Bennett, 10 N. 
Y. 108, 61 Am.D. 739. 

Void contract 

An employment which is for an 
indefinite period because a provision 
in the employment contract for a 
definite term is void under the stat¬ 
ute of frauds may be terminated at 
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any time by either party.—Brown v. 
Oneida Knitting Mills, 277 N.W. 653, 
226 Wis. 662. 

5. Tenn.—Earle v. Illinois Cent. R. 
Co., 167 S.W.2d 15, 25 Tenn.App. 
6'60, certiorari denied 63 S.Ct. 161, 
317 U.S. 680, 87 L.Ed. 646. 

6 . U.S.—Harper v. Southern Coal & 
Coke Co., C.C.A.Ala., 73 P.2d 792. 

Cal.—^Union Labor Hospital Ass'n v. 
Vance Redwood Lumber Co., 112 P. 
886, 158 Cal. 661, 33 L.R.A.,N.S., 
1034. 

Conn.—Boucher v. Godfrey, 178 A. 
655, 119 Conn. 622. 

Ky.—Louisville & N. R. Co. v. Bry¬ 
ant. 92 S.W.2d 749, 263 Ky. 578— 
Hudson V. Cincinnati, N. O. & T. 
P. Ry. Co., 154 S.W. 47, 152 Ky. 
711, 45 L.R.A.,N.S., 184, Ann.Cas. 
1915B 98. 

Minn.—Steward v. Nutrena Feed 
Mills, 244 N.W. 813, 186 Minn. 606. 
Miss.—Montgomery Ward & Co. v. 

Skinner, 25 So.2d 572. 

Mo.—Culver v. Kurn, 193 S.W.2d 602, 
354 Mo. 1158. 

N.J.—^Kitty Kelly Shoe Corporation 
V. United Retail Employees of 
Newark, N. J., Local No. 108, 9 A. 
2d 295, 126 N.J.Eq. 374, reversed 
on other grounds 8 A.2d 767, 126 
N.J.Eq. 318. 

S.C.—Johnson v. American Ry, Ex¬ 
press Co., 161 S.E. 478, 163 S.C. 
191. 

Tex.—^Dallas Hotel Co. v, Lackey, 
Civ.App., 203 S.W.2d 657. 
Assumed xlsk 

An employee who accepts emf)loy- 
ment “until further notice*’ assumes 
risk of being discharged for reasons 
for which he could not be discharged 
if he had obtained a contract of 
employment for a definite .period of 
time, and fact that apparent hard- 
ship may resuit from discharge does 
not authorize courts to change con¬ 
tract.—Sabi V. Laenderbank Wien 
Aktiengesellschaft, 30 N.Y.S.2d 608, 
opinion supplemented 33 N.Y.S. 2d 
764. 

7. Tex.—^Mansell v. Texas & P. Ry. 
Co., 137 S.W.2d 997, 135 Tex. 31— 
Robertson v. Panhandle & S. P. 
Ry. Co., Civ.App., 77 S.W.2d 1078, 
error dismissed. 

Coutluuance of state of faots 

An employment contract which 
does not cover any specific period, 
but provides that the employment is 
to last during the continuance of a 
certain state of facts, may not be 
terminated by the employer as long 
as that state of facts exists except 
for good cause.—Seifert v. Amold 
Bros., 31 P.2d 1059, 138 Cal.App. 324. 

8. U.S.—^Boatright v. Steinite Radio 
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payment based on a psr cent of the profits of the 
business in which the Services are being rendered,^ 
or for transfer to the employee of specified prop- 
erty or an interest therein if profits in a certain 
amount are realized.^^ The employraent has also 
been held terminable at the will of either party 
where the term of Service is discretionary with one 
of the parties.il The fact, however, that the em- 
ployment is terminable at will does not deprive the 
employee of protection of such rights as he may 
liave under the employment.12 
Permanent employment contracts. As a general 
rule employment contracts which in some form pur- 
port to provide for permanent employment,13 as 
where the agreement is for the employee to have a 
permanent position or permanent employmenti^ or 


employment for life,i® or the employee is hired to 
fili a '^permanent vacancy,”!® or where the employ¬ 
ment is to be for as long as the master is operat- 
ing,i7 as long as the employee desires the posi¬ 
tion,I8 or as long as the employee satisfactorily 
performs his duties,!® are terminable at will by ei¬ 
ther party where they are not supported by any 
consideration other than the obligation of Service 
to be performed on the one hand and wages or sal- 
ary to be paid on the other. Where, however, the 
employee gives consideration in addition to his Serv¬ 
ices, as where he relinquishes a claim for personal 
injuries or gives some other thing of value, a con- 
tract for permanent employment,20 or as long as 
the Services are satisfactory,^! is not such an indefi¬ 
nite contract as to come within the rule. Also it 


Corporation, C.C.A.Kan., 46 F.2d 
385. 

111.—^White V. American Elee. Fusion 
Corp., 66 N.E.2d 234, 328 Ill.App. 
128. 

La.—Russell v. White Oil Corpora¬ 
tion, 110 So. 70, 162 La. 9—Binnion 
V. M. & D. Drugs, App., 8 So.2d 307. 
Mich.—0’Connor v. Hayes Body Cor¬ 
poration, 242 N.W. 233, 258 Mich. 
280. 

Mo.—^Douglas V. Metropolitan Life 
Ins. Co., App., 297 S.W. 87—Hub- 
bard V. Turner Department Store 
Co., 278 S.W. 1060, 220 Mo.App. 96. 
N.T.—Exchange Bakery & Restau¬ 
rant V. Rifkin, 157 N.E. 130, 245 
N.T. 260, reargument denied 157 
N.E. 896, 246 N.T. 651—Lipka Y. 
Walker, C9 N.T.S.2d 686, 188 Misc. 
44—Amelotte v. Jacob Dold Pack- 
ing Co., 17 N.T.S.2d 929, 173 Misc. 
477, afiirmod 24 N.Y.S.2d 134, 260 
App.Div. 984. 

Wash.—Davidson v. Mackall-Paine 
Veneer Co., 271 P. 878. 149 Wash. 
686 . 

Wis.—Brown v. Oneida Knitting 
Mills, 277 N.W. 653, 226 Wis. 6C2— 
Saylor v. Marshall & Ilsley Bank, 
272 N.W. 369, 224 Wis. 611—-Kos- 
key V. Harnischfeger Corporation, 
265 N.W. ‘683, 221 Wis. 207— 

Brooks V. National Eqiuipmcnt 
Corporation, 244 N.W. 598, 209 

Wis. 198. 

9. Ga.—^Allgood V. Feckoury, 135 S. 
B. 314, 36 Ga.App. 42. 

10. tJ.S.—Livermore v, Mandeville 
& Thompson, C.C.A.Tex., 93 F.2d 
663, certiorari denied 58 S.Ct. 752, 
303 r.S. 663, 82 L.Ed. 1113. 

11. Ky.—^Dysart v. Dawkins Log & 
Mill Co., 800 S.W. 906, 222 Ky. 
416—Louisville & N. R. Co. v. 
OfCutt, 36 S.W. 181, 99 Ky. 427. 

12. Cal.—^Austin v. Southern Pac. 
Co., 123 P.2d 39, 60 Cal.App.2d 292. 

13. Cal.—Specgle v. Board of Pire 
XJnderwriters of the Pacific, 172 P. 
2d 867. 29 Cal.2d 34. 


Ky.—'Corpus Juris clted in. Edwards 
V. Kentucky Utilities Co., 150 S.W. 
2d 916, 918, 286 Ky. 341, 135 A.L.R. 
642. 

Mich.—^Adolph v. Cookware Co. of 
America. 278 N.W. 687, 283 Mich. 
561—Lynas v. Maxwell Farms, 273 
N.W. 315, 279 Mich. 684. 

Minn.—Skagerberg v. Blandin Paper 
Co., 266 N.W. 872, 197 Minn. 291. 
S.C.—Weber v. Perry, 21 S.B.2d 193, 
201 S.C, 8—^Corpus Juris cited in 
Shealy v. Fowler, 188 S.E. 499, 602, 
182 S.C, 81. 

Tenn.—^Corpus Juris (luoted iu Combs 
V. Standard Oil Co. of Louisiana, 
69 S.W.2d 625, 526, 166 Tenn. 88. 

14. N.T.—Arentz v. Morse Dry Dock 
& Repair Co., 164 N.E. 342, 249 N. 
T. 439, 62 A.L.R. '231—Brown v. 
Babcock, 40 N.T.S.2d 428, 265 App. 
Div. 696. 

S.C.—Weber v. Perry, 21 S.E.2d 193, 
201 S.C. 8, 

15. Wash.—Heideman v. Tairs 
Travel Shops, 73 P.2d 1323, 192 
Wash. 613. 

10. Mass.—Campion v. Boston & M. 
R. R., 169 N.E. 499, 269 Mass. 579. 

17. La.—Piteher v. United Oil & 
Gas Syndicate, 139 So. 760, 174 
La. 66. 

18. Ky.—Clay v. Louisville & N. R. 
Co., 71 S.W.2d 617, 254 Ky. 271. 

Tox.—Duff V. Ford Motor Co., Civ. 
App., 91 S.W.2d 871. 

10 . Ky.—Louisville & N. R. Co. v. 

Offutt, 36 S.W. 181, 99 Ky. 427. 
Miss.—Rape v. Mobile & O. R. Co., 
100 So. 686, 136 Miss. 38, 35 A.L.R. 
1422. 

S.C.—Weber v. Perry, 21 S.E.2d 193, 
201 S.C. 8—^Corpus Juris cited in 
Shealy v. Fowler, 188 S.E. 499, 602, 
182 S.C. 81. 

Tenn.—<lorpus Juris quoted in 
Combs V. Standard Oil Co. of 
Louisiana, 59 S.W.2d 626, 526, 166 
Tenn. 88. 


20. Ala.—Alabama Mills v. Smith, 
186 So. 699, 237 Ala. 296. 

Cal.—Millsap v. National Funding 
Corporation of California, 135 P. 
2d 407, 67 Cal.App.2d 772. 

Ky.—Tellow Poplar Lumber Co. v. 
Rule, 60 S.W. 686, 106 Ky. 466, 20 
Ky.L. 2006. 

La.—Pitehor v. United Oil & Gas 
Syndicate, 139 So. 760, 174 La. 66. 
S.C.—Corpus Juris cited in Shealy 
V. Fowler, 188 S.E. 499, 602, 182 
S.C. 81. 

Tenn.—^Corpus Juris quoted in Combs 
V. Standard Oil Co. of Louisiana, 
69 S.W.2d 625, 626, 166 Tenn. 88. 
39 C.J. p 72 note 68. 

Abandonment of busiuess in order 
to accept employment has been held 
to constitute independent consider¬ 
ation sufficient to support permanent 
employment provision of contract.— 
Weber v. Perry, 21 S.B.2d 193, 201 S. 
C. 8. 

Additlonal consideration not sliown 

(1) Contract employing fllling sta- 
tion operator was held not supported 
by consideration in addition to prom- 
ise to rendor Services, so as to pre- 
vont employer from terminating con¬ 
tract at will.—Combs v. Standard 
Oil Co. of Louisiana, 69 S.W.2d 626, 
166 Tenn. 88. 

(2) Surrender of seniority Services 
based on two day,s' Services was 
held insufficient consideration to sup¬ 
port permanent employment provi¬ 
sion of contract.—Edwards v. Ken¬ 
tucky Utilities Co., 160 S.W.2d 916, 
286 Ky. 341, 135 A.L.R. 642. 

(3) Agreement of employee to re- 
ject other offer and to purchase horne 
of his predecessor in the employ¬ 
ment was held insufficient considera¬ 
tion to support permanent employ¬ 
ment provision of contract.—Skager¬ 
berg V. Blandin Paper Co., 266 N.W. 
872, 197 Minn. 291. 

21. Cal.—Seifert v. Arnold Bros., 81 
i P.2d 1059, 138 Cal.App. 324. 
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has been held in some jurisdictions that a contract 
of employment for as long as the employee faith- 
fully and diligently, or satisfactorily, performs the 
duties of his employment may not be terminated as 
long as the employee performs the prescribed du¬ 
ties in the required manner and is able and willing 
to do so,22 even though there is no promise on the 
part of the employee to remain with the employer 
for any definite time.23 

Employment coupled with interest or hased on a 
consideration. It has been held that an employment 
without any fixed time or term for its duration, 
which is coupled with an interest or is entered into 
on a consideration other than the Services to be 
rendered, is intended to continue for a reasonable 
time24 and cannot rightfully be terminated at will;25 
and, although in such case the employment is not ir- 
revocable and the employer has the power to termi¬ 
nate the employment at any time,^^ his right to do 
so is dependent on circumstances and it can be 
rightfully terminated only under circumstances 


§ 82 

which render it reasonably just and proper to do 
so.27 

Notie e. It has been held that an employment for 
an indefinite term may be terminated without no- 
tice.28 Other authority, however, has held that such 
an employment may be terminated on notice,23 on 
giving the other party reasonable notice,^^ or only 
on notice to the other party.®^ 

§ 32. Termination under Provisions of Con¬ 
tract 

a. In general 

b. Termination by reason of dissatisfac- 

tion 

c. Provisions as to notice 
a. In General 

An employment may be validly terminated on the 
happening of any event stlpulated In the employment 
contract or in conformlty with other provisions thereof. 

A contract of employment may be validly termi¬ 
nated on the happening of any event stipulated in 
the employment contract.32 It has been held that 


Bepreclatlou lu busluess does not 
authorize employer to terminate the 
contract.—Seifert v. Arnold Bros., 
supra. 

22 . Mass.—^Kirkley v. F. H. Roberts 
Co., 167 N.E. 289, 268 Mass. 246. 

Amhlguous contract 
Even In jurisdictions where the 
text rule is followed, a contract for 
such employment which is so am- 
higuous as to be construed to be one 
for an indefinite period is terminable 
at will by either party.—Eggers v. 
Armour & Co. of Delaware, C.C.A. 
lowa, 129 F.2d 729, 

23. Mass.—Kirkley v. P. H. Roberts 
Co., 167 N.E. 289, 268 Mass. 246. 

24. Cal.—Thacker v. American 
Poundry, App., 177 P.2d 322. 

25. Mo.—Schonwald v. P. Burkart 
Mfg. Co., 202 S.W.2d 7. 

26. Cal.—Lynch v. Gagnon, 274 P. 
584, 96 Cal.App. 612. 

27. Cal.—Seifert v. Arnold Bros., 31 
P.2d 1059, 138 Cal.App. 324—Lynch 
V. Gagnon, 274 P. 684, 96 Cal.App. 
612. 

Wyo.—^Dutch Maid Bakeries v. 
Schleicher, 131 P.2d 630, 68 Wyo. 
374. 

28. Ga.—^Allgood v. Feckoury, 135 S. 
B. 314, 36 Ga.App. 42. 

Mich.—0’Connor v. Hayes Body Cor- 
poratien, 242 N.W. 233, 258 Mich. 
280. 

N.T.—Cronk v. Vogt's Ice Cream, 15 
3Sr.T.S.2d 649. 

29. Tex.—McKinney v. Smith, Civ. 
App., 271 S.W. 247. 

Sffect of notiflcatlon 

Kotification of discharge to em¬ 


ployee at will terminated contract 
and further obligation to pay stipu¬ 
lated salary.—^McKinney v. Smith, 
supra. 

30. Cal.—Mile v. California Growers 
Wineries, 114 P.2a 661, 45 Cal. 
App.2d 674. 

31. Cal.—Anderson v. Van Camp 
Sea Food Co., 277 P. 1099, 98 Cal. 
App, 787. 

32. Cal.—Oorpus Juris cited in Mil- 
ler V. San Prancisco Church Ex- 
tension Society of Methodist Epis- 
copal Church, 13 P.2d 824, 827, 125 
Cal.App. 85. 

Ky.—Aronson v. Gibbs-Inman Co., 
140 S.W.2d 806, 283 Ky. 107. 
Mich.—Muir v, Leonard Refrigera¬ 
tor Co., 257 N.W. 723, 269 Mich. 
406. 

N.T.—Beck v. Pybern Holding Cor¬ 
poration, 263 N.T.S. 9, 238 App. 

I Div. 25. 

39 C.J. p 72 note 61. 

Mutuality of terminatio-n provlslon 
Where terms of a contract of em¬ 
ployment give a privilege to yne 
party to terminate contract, law will 
extend privilege to the other.—State 
ex rei. Anderson v. Brand, 7 N.E.2d 
777, 214 Ind, 347, 110 A.L.R. 778, re- 
versed on other grounds State of 
Indiana ex rei. Anderson v. Brand, 
68 S.Ct. 443, 303 U.S. 95, 82 L.Ed. 686, 
113 A.L.R. 1482, rehearing denied 68 
S.Ct. 641. 303 U.S. 669, 82 L.Ed. 1123, 
mandate conformed to State ex rei. 
Anderson v. Brand, 13 N.B.2d 956, 
214 Ind. 347. 

Increase of business 

Contract authorizing cancellation 
by employer if employee failed to 
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increase business specified amount 
was construed to intend that In¬ 
crease should be measured on yearly 
and not monthly basis.—Baer v. 
Toys & Novelties Pub. Co., 216 N.T, 
S. 298, 217 App.Div. 92. 

Paymexit of specified amouut 

(1) Where the contract so pro¬ 
vides, the employer may terminate 
the employment at any time, with¬ 
out notice, on payment of a stipu¬ 
lated amount.—^Armstrong v. Stand¬ 
ard Ice Co., 195 A. 171, 129 Pa.Super.* 
207. 

(2) Interpretation of contract to 
permit employer to terminate the 
employment on payment of five days' 
wages was not rendered unreason- 
able by fact that employee agreed 
not to engage in the business for 
period of two years after the em¬ 
ployment should cease, where em¬ 
ployee had sold his interest in the 
business to the employer and con¬ 
tract clearly gave such right to em¬ 
ployer.—Armstrong v. Standard Ice 
Co., supra, 

(3) Under some contracts, in the 
case of an employment for a definite 
term to be continued at the will of 
the parties, the employment may be 
terminated by the employer, after 
expiration of the term, by giving 
notice and making a specified pay¬ 
ment.—^Ryan v. Kroger Grocery & 
Baking Co., Ohio App., 31 N.E.2d 698. 

(4) Other provisions providing for 
payments see 39 C.J. p 72 note 61 
Cg]. 

Provisions held not to jusify tenui- 
natlon 

(1) Contract employing salesman 
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the mere happening of the event, provided for will 
not automatically terminate the contract, but that 
there must be an affirmative action taken by the one 
relying on the reservation.33 The right reserved 
must be clearly exercised, and language which in 
part recognizes the contract as in existence will not 
be sufficient to terminate itM 

If the contract expressly so provides, the employ- 
ment may be terminated at any time by either 
party.^5 Under the provisions o£ some contracts 
the employer cannot properly terminate the employ- 
ment if he is in default in the performance of his 
obligations under the contractas or until outstand- 
ing claims arising under the employment activity 
have been settled.37 Also under some employment 
contracts the employee cannot be discharged with- 
out a trial or hearing.ss 

Termination at employer^s discretion. A provi- 
sion in the employment contract authorizing the em¬ 
ployer to terminate the employment at his discre¬ 
tion requires him to act on a sound judgment and 
excludes an arbitrary, unreasonable, or oppressive 
act;39 and in such case it is a breach of the con¬ 
tract to terminate the employment before the em- 
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ployee has had an opporuinity to perform any serv- 
ices.40 

Good faith. A reservation of the right to dis- 
charge for reasons of the sufficiency of which the 
employer reserves the right to be the sole judge 
does not give the employer the right to terminate 
the contract without a reason or for a false rea- 
son.^i He must act in good faith ^2 not arbi- 
trarily,43 and the reason or reasons for his termi¬ 
nation of the employment must have some relation 
to particular grounds or conditions specified in the 
contract sufficient to authorize termination.^^ How- 
ever, if exercised in good faith, his judgment is not 

reviewable.^S 

When such right is given an employer, the em¬ 
ployee is entitled to the personal judgment of the 
former, which cannot be delegated to another.*^® 
Whcre a contract provides that it may be terminat¬ 
ed if a party thereto in good faith so wishes, good 
faith is presumed,^'^ and, where it is stipulated in 
the contract that the relation is to continue if the 
parties can agree, either party may terminate the 
contract at pleasure and without showing any rea- 
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for two years, “predicated” on sales- 
man selling at least ten pieces of 
apparatus per year, gave employer 
no right to terminate contract and 
discharge salesman during term.— 
Prescott V. Buffalo Firo Appliance 
Corporation, 260 N.T.S. 840, 237 App. 
Div. 198, affirmed 188 N.E. 27, 262 
N.T. 475. 

: (2) Other provisions see 39 C.J. 

p 72 note 61 [f]. 

as. Wis.—Jewel Tea Co. v. Himmel- 
stein, 159 N.W. 910, 164 Wis, 325. 
39 C.J. p 73 note 63. 

34. N.T.—Wood V. Miller, 138 N. 
Y.S. 562, 78 Misc. 377. 

39 C.J. p 72 note 62. 

35. U.S.—^National Manufacture & 
Stores Corporation v. Whitman, C. 
C.A.S.C., 93 F.2d 829. 

Ala.—Oates v. Lee, 133 So. 44, 222 
Ala. 606. 

Ind.—Montgomery Ward & Co. v. 
Gulgnet, 45 N.E.2d 337, 112 Ind. 
App. 061—Sinclair Refiiiing Co. v. 
McCullom, 24 N.E.2d 784,'107 Ind. 
App. 356. 

Pa.—General OfHce Equipment Cor¬ 
poration V. Sampson, Com.Pl., 90 
Pittsh.Leg.J. 179. 

Tex.—Barton v. Farm & Home Sav- 
ings & Loan Ass'n of Missouri, 
Civ.App., 109 S.W.2d 233—May v. 
Lee, Civ.App., 28 S.W.2d 202. 

Tot apZLy cause or reason 

(1) A clause In an employment 
contract authorizing termination of 
employment before expiration of 
tbe terxn ''for any cause’* refers to 


a cause which would justlfy the 
employer in terminating the contract 
for the employee's breach thereof, 
and not arbitrarily or at will.—Par- 
sil V. Emery, 272 N.T.S. 439, 242 App. 
Div, 653—Vogel v. Pathe Exchange, 
264 N.T.S. 881, 234 App.Dlv. 313. 

(2) Provision in employment con¬ 
tract for specified term which au- 
thorizes employer to discharge em¬ 
ployee at any time for any reason re¬ 
quires some reasonable ground for 
discharge, and does not permit dis¬ 
charge at will.—Carter v. Bradlee, 
280 N.T.S. 368, 246 App.Div. 49, af¬ 
firmed 200 N.E. 48, 269 N.Y. 664. 
Periodio payment 

Employee is dischargeable at will, 
notwithstanding he receives a 
monlhly salary.—^Binnion v, M. & D. 
Drugs, La.App., 8 So.2d 307—^Wil- 
liamson v. National Ben. Life Ins. 
Co., 133 So. 615, 16 La.App. 451. 

38. N.T.—Engel v. Ansco Photo- 
produets, 240 N.T.S. 737, 229 App. 
Div. 241, affirmed Engel v. Ansco 
Photo-products Co., 177 N.E. 163, 
266 N.Y. 616. 

37. Tex.—Heatley v. W. P. Ponder 
& Sons, Civ.App., 40 S.W.2d 961. 

38. Ga.—Oary v. Central of Georgia 
Ry. Co., 141 S.E. 819, 37 Ga.App. 
744. 

Tex.—Mansell v. Texas & P. Ry. Co., 
137 S.W.2d 997, 135 Tex. 31—Mal- 
lehan v. Texas & P. Ry. Co., Civ. 
App., 87 S.W.2d 771. 

FeaxdiiLg appeal 

Under contract providing for ap- 
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peal from resuit of trial, but not 
providing for supersedeas, employ- 
er^s right to discharge is not in abey- 
ance pending employee's appeal aft- 
er trial.—Oary v. Central of Georgia 
Ry. Co., 141 S.E. 819, 37 Ga.App: 744. 

39. Wis.—Beers v. Atlas Assur. Co., 
253 N.W. 684, 216 Wis. 165. 

40. Wis.—Beers v. Atlas Assur. Co., 
supra. 

41. Fla.—Corpus Juris cited iu Ha- 
zen V. Cobb, 117 So. 853, 855, 96 
Fla. 151. 

39 C.J. p 73 note 65. 

Reservation of right to discharge 
for dissatisfaction see infra sub- 
division b of this section. 

42. Fla.—Hazen v. Cobb, 117 So. 
863, 96 Fla. 151. 

N.Y.—Carter v. Bradlee, 280 N.T.S. 
368, 245 App.Div. 49, affirmed 200 
N.E. 48, 269 N.T. 664. 

39 C.J. p 73 note 68. 

43. Fla,-Hazen v. Cobb, 117 So. 853, 
96 Fla. 151. 

44. Fla.—Hazen v, Cobb, supra. 

45. Ky.—Independent L. Ins. Co, v. 
Williamson, 154 S.W. 409, 152 Ky. 
818. 

40. N.T.—^Lipshutz v. Froctor, 95 N. 
Y.S. 666. 

47. 111.—Wilmlngtou Coal Min. & 
Mfg. Co. T. Lamb, 90 HL 465, 
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sonable cause for disagreement,^^ although it has 
been held that the disagreement must be bona fide.^^ 

Reference to arbitration, Where a contract of 
employment provides that any dispute arising in 
connection with the agreement shall be referred to 
arbitration in accordance with the provisions of the 
by-laws of an association, an award adverse to the 
employee on a reference of a question of miscon- 
duct involves the question of the right to dismiss, 
as a dispute arising in connection with the agree¬ 
ment for Service, and is binding on the employee.^® 

Waiver of provision. Where a contract has been 
terminated by the happening of an event stipulated 
in the contract, the fact that the employee is re- 
tained on the premises under a temporary arrange- 
ment is not to be rcgarded as a waiver of the con- 
tract.®^ 

b. Termination by Reason of Dissatisfaction 

(1) In general 

(2) Necessity of good faith 

(1) In General 

Where the employment contract so provides, the em- 
ployer may terminate the employment for dissatisfaction 
with the empIoyee's Services. 

Where the employment contract so provides, the 
employer may terminate the employment if the em¬ 
ployee fails to perform his duties to the employer^s 

48. Me.—Durgin v. Bayer, 32 Me. 

273. 

49. N.Y.—Gates v. 

Barb. 160. 

50. La.— ^Corpus Curis quoted iu I 
Caulfield v. Yazoo & M. V. R. Co., 

127 So. 585, 587, 170 La. 165. 

39 C.J. p 73 note 73. 

51. Ga.—Edwards v. Block, 73 Ga, 

450. 

39 C.J. p 73 note 72. 

52. Ark.—Rife v. Mote, 197 S.‘W,2d 
277. 

111.—Trevellick v. Western Vaude- 
ville Managers' Ass’n, 237 Ill.App. 

493. 

N.Y.—Zitlin V. Max Heit Dress Cor¬ 
poration, 271 N.Y.S. 275, 161 Misc. 

241. 

Pa.—Silberman v. Bscoll, 46 Pa.Dist. 

& Co. 38, 68 Montg.Co. 369. 

Contract cqnstrued 
Contract as construed was held to 
give right to discharge for dissatis¬ 
faction under flrst employment only 
and not under second employment.— 

National Symphony Orchestra Ass'n 
of Washington, D. C., v. Konevsky, 

D.C.Mun.App., 44 A.2d 694. 

Grounds for dlssatlsfactloB 
Provision in employment contract 
that employer might terminate it if 

56 C. J.S.--27 
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satisfaction,52 in which case the employer is the 
sole judge of the sufHciency of his reasons and of 
the fact that such dissatisfaction exists, and the 
reasonableness of his dissatisfaction is not open 
to inquiry.53 Where the contract may be terminat¬ 
ed '*for any good reason,*^ the sufficiency of a rea¬ 
son for discharge is open to judicial inquiry.^^ The 
fact that a servant is retained after his work be- 
comes unsatisfactory is not a condonation of the 
acts which caused the dissatisfaction and will not 
prevent his discharge at any time thereafter with- 
out a new cause of dissatisfaction.55 Where the 
employment is continued after the expiration of a 
contract, a provision of the original contract that 
the servant should be retained during satisfaction is 
not attached to the reemployment and gives the 
master the right of removal at will.56 

It has been held that the incompetency giving 
rise to dissatisfaction must appear after the contract 
is made.57 The employer may not discharge the 
employee for dissatisfaction with his Services pri¬ 
or to the commencement of the employment,58 or, 
if satisfaction is to be determined by stipulated 
tests, until such tests have had an opportunity to 
function,59 although events which occurred prior 
to the execution of the employment contract may 
have a bearing on whether the employer is actually 
dissatisfied with the employee's Services.®^ Also 
where a servant is taken on trial for a specified 

54. Fla.—Corpus Juris clted la Ha- 
zen V. Cobb, 117 So. 853, 855, 96 
Fla. 151. 

Wash.—Caldwell v. Klyce, 141 P. 
1042, 80 Wash. 469. 

55. 111.—^Alexis Stoneware Mfg. Co. 
V. Young, 59 Ill.App. 226. 

39 C.J. p 76 note 87. 

58. Mich.—Laughlin v. Jackson 

School Dist. No. 17, 57 N.W. 571, 
98 Mich. 623. 

57. N.Y,—Walton v. Godwin, 11 N. 
Y.S. 391, 58 Hun 87. 

58. Ark.—Rife v. Mote, 197 S.W.2d 
277. 

Pa.—Silberman v. Escoll, 46 Pa.Dist. 
& Co. 38, 68 Montg.Co. 369. 

59. Pa.—Jacobs v. Kraft Cheese Co., 
164 A. 774, 310 Pa. 75. 

Waiver 

Employer's failure to put on mar- 
ket artlcle manufactured ur^der dis- 
charged employee’s process is waiv¬ 
er of contract condition requiring 
employee to produce article satisfac- 
tory ,to market as demonstrated by 
increased sales.—^Jacobs v. Kraft 
Cheese Co., supra. 

80. Ark.—Rife v. Mote, 197 S.W.2d 
277. 
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employee, from “bad habits or im- 
proper conduct,” did not perform his 
duties to employer's satisfaction, in- 
cluded *'bad business habits” and 
"improper business conduct,” and 
was not limited to Immoral or dis- 
hoiiest conduct.—Rorick v. Gilbert, 
186 N.E. 766, 46 Ohio App. 96,- af- 
firmed Gilbert v. Rorick, 186 N.E. 90, 
125 Ohio St: 636. 

53. Ark,—Rife v. Mote, 197 S.W.2d 
277. 

Cal.—Coats v, General Motors Cor¬ 
poration, 39 P.2d’ 838, 3 Cal.App.2d 
340. 

Fla,—Corpus Juris clted In Hazen 
•V. Cobb, 117 So. 853, 856, 96 Fla. 
151. 

Mich.—Lynas v. Maxwell Parms, 273 
N.W. 315, 279 Mich. 684. 

N.J.—Cooper v. Singer, 191 A. 849, 
118 N.-J.Law 200. 

N.Y.—Appelgate v. MacFadden 
Newspaper Pub. Corporation, 212 
N.Y.S. 67, 214 App.Div. 221. 

Okl.—Roxana Petroleum Co. of Okla- 
homa V. Rice, 236 P. 502, 109 Okl. 
161. 

Tex.—^Corpus Juris clted In Barton 
V. Farm & Home Savings & Loan 
Ass’n of Missouri, Civ.App., 109 
S.W.2d 233, 236. 

39 C.J. p 74 note 84. 
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time/ the master is entitled to a reasonable time 
after the expiration of the trial period to give no- 
tice of dissatisfaction.61 

Mere agreement or desire to give satisfaction, 
Where the employee merely contracts to give satis- 
faction in his work, and no absolute right of dis- 
charge for dissatisfaction is reserved, the arbitrary 
right to discharge without cause is not thereby given 
to the employer.^2 /^iso a contract of employment 
for a definite time cannot be converted into one de¬ 
pendent on the satisfaction of the employer with the 
Work of the employee by a recital that the employee 
is desirous of obtaining and filling the position to 
the satisfaction of the employer.®^, 

(2) Necessity of Good Faith 

In order to justify a termination of the employment 
undep a contract authorizing its termination because of 
dissatisfaction with the empIoyee's Services, the em- 
ployer's dissatisfaction with such Services must be real 
and in good faith. 

The employer’s dissatisfaction with the em- 
ployee’s Services must be real and in good faith, and 
not feigned or assumed, in order to justify his ter¬ 
mination of the employment under a provision of 
the employment contract authorizing its termination 
because of dissatisfaction,64 particularly where the 
contract expressly provides that the right must be 
exercised in good faith ;65 and it must have becn 
the cause of the discharge,®® although it has becn 
held that, when an employee is summarily dis- 
charged, it is assumed that the discharge is for a 


cause specified in the contract.®'^ So also where, as 
in the case of a Corporation employer, it is provided 
that the employee may be dismissed if his Services 
are unsatisfactory but only after a hearing of the 
board of directors, the contract may not be termi- 
nated except after such hearing had and conducted 
in good faith.®® However, when the contract pro¬ 
vides that it may be terminated for unsatisfactory 
Work or .other causes, a discharge may be author- 
ized, although not founded on dissatisfaction.®^ A 
distinction has been made in some decisions, and it 
has been held that good faith is immaterial in the 
exercise of the right to discharge for dissatisfaction 
when the Services are to be rendered in a position 
of trust or confidence'^® or where the employment is 
of a class involving taste, fancy, interest, and per- 
sonal satisfaction or judgment.'^! 

c. Provisions as to Notice 

An employment may be terminated, where author- 
ized by the contract of employment, by the giving of a 
stipulated notice. The right to notice, or to a particular 
form of notice, may be waived. 

A contract of employment may be terminated by 
the giving of such notice as the contract provides.'^^ 
A provision in an employment contract for a stated 
term that it may be terminated before the expira¬ 
tion of the term by the giving of a specified notice 
merely limits the provision for continuance of the 
contract for a stated term and is not in irreconcila- 
ble conflict therewith.'^® The giving of notice of 
termination by an employer after the. abandonment 


61. Ga.—Baldwin Fertilizer Co. v. 
Cope, 35 S.E. 316, 110 Ga. 326. 

62. Tex.—Golden Rod Mills v. 

Green, Civ.App., 230 S.W. 1089. 

39 C.J. p 76 note 97. 

63. N.Y.—Heller v. Bodensiek, 142 
N.Y.S. 496, 81 Misc. 222. 

64. Ark.—Rife v. Mote, 197 S.W.2d 
277. 

Cal.—Coats v. General Motors Cor¬ 
poration, 39 P.2d 838, 3 Cal.App. 
2d 340. 

Fla.—'Corpus Juris clted in. Hazen 
V. Cobb, 117 So. 853, 856, 96 Fla. 
161. 

Ga.—Fried 'v. Portis Bros. Hat Co., 
152 S.E. 151, 41 Ga.App. 30. 

111.—Trevellick v. Western ■ Vaude- 
ville Mana&ers’ Ass’n, 237 111.App. 
493. 

]Sr.J. —Co.oper v. Singer, 191 A. 849, 
118 K.J.Law 200. 

N.Y.—Appelgate v. MacFadden 
Newspaper Pub. Corporation, 212 
N.Y.S. 67, 214 App.Div. 221—Zitlin 
V. Max Heit Dress Corporation, 271 
N.Y.S. 275, 151 Misc. 241—Gutner 
V. Success Magazine Corporation, 
"242 N.Y.S. 679, 1^6 Misc, 257. 

Okl.^—^Roxana Petroleum Co. of Okla- 


homa V. Rice, 236 P. 602, 109 Okl. 
161, 

Pa.—Silberman v. Escoll, 46 Pa.Dist. 

& Co. 38, 58 Montg.Co. 369. 

Tex.—Dallas Hotel Co. v. Lackey, 
Civ.App., 203 S.W.2d 557.' 

39 C.J.-p 76 note 89. 
dissatisfaction lield sliown 
Mich.—Lynas v. Maxwell Farms, 273 
N.W. 316, 279 Mich. 684. 

65. N.Y.—Grinnell v. Kiralfy, 8 N. 
Y.S. 623, 65 Hun 422. 

39 C.J. p 76 note 90. 

66. Cal.—Seifert v. Arnold Bros., 31 
P.2d 1059, 138 Cal.App. 324. 

111.—Trevellick v. Western Vaude- 
ville Managers’ Ass'n, 237 Ill.App. 
493. 

N.J.—Cooper V. Singer, 191-A. 849, 
118 N.J.Law 200. 

N.Y.—Zitlin v. Max Heit Dress Cor¬ 
poration, 271 N.Y.S. 275, 151 Misc. 
241—Gutner v. Success Magazine 
Corporation, 242 N.Y.S. 679, 136 
Misc. 257. 

Okl.—Roxana Petroleum Co. of Okla- 
homa V. Rice, 235 P. 602, 109 Okl. 
161. 

39 C.J. p 76 note 92. 

67. U.S.—Cressey v. International 
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Harvester Co., Or., 206 P. 29, 124 
C.C.A. 163., 

'68. U.S.—Gilman v. Lamson Co., 
Mass., 234 F. 507, 610, 148 C.C.A. 
273. 

39 C.J. p 75 note 91. 

69. Mich.—Teichnor v. Pope Mfg. 
Co., 83 N.W. 1031, 125 Mich. 91, 103. 

39 C.J. p 76 note 94. 

70. N.Y.—Saxe v. Shubert Theatri- 
cal Co., 108 N.Y.S. 683, 67 Misc. 
620. 

39 C.J. p'75 note 96. 

71. Mich.—Schmand v. Jandorf, 140 
N.W. 996, 176 Mich. 88, 44 L.R.A., 
N.S., 680, Ann.Cas.l915A, 746. 

39 C.J. p 75 note 90. 

7'2. U.S.—System Federation No. 59 
of Railway Bmployees Department 
of American Federatioh of Labor 
V. Louisiana & A. Ry. Co., D.C.La., 
30 F.Supp. 909, rehearing denied 
32 F.Supp. 89, affirmed, C.C.A., 119 
F.2d 509, certiorari <5.enied 62 S. 
Ct. 108, 314 U.S. 656, 86 L.Ed. 626. 
Ohio.—Ullman v. May, App., 70 N.E. 
2d 507, affirmed 72 N.E.2d 63, 147 
Ohio St. 468. 

73. Xj-.S.—F. W. Woolworth Co. v. 
Petersen, C.C.A.Colo., 78 P.2d 47— 
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of the Service by the employee does not waive such 
previous breach of the contract, with an assent to 
the restoration of their previous relations.'^^ A pro- 
vision of the contract authorizing termination of the 
employment on the giving of a specified notice is 
subject to a further provision guaranteeing a mini¬ 
mum period of employment, so as to preclude its 
arbitrary termination prior thereto.^S 

There must be compliance with a provision in the 
contract of employment,"7® or with a statutory re- 
quirement,for a stipulated notice of the termi¬ 
nation of the employment, and a discharge or aban- 
donment without the required notice is unlawful ex- 
cept where valid grounds authorizing the termina¬ 
tion of the employment exist.*^® It has been held 
that if a vis major incapacitates the servant from 
performing the contract it dispenses with the neces- 
sity for notice.'^® A party claiming the benefit of 
a notice under the contract of employment must 
show’ compliance on his part with the terms of the 
contract. 8® 

A notice of termination of employment may be 
retracted by a subsequent oral agreement of the 
parties and the fact that the employment con¬ 
tract is under seal and cannot be changed or modi- 
fied except in writing and in the same manner of 
execution does not require a retraction of the no¬ 


tice of termination to be under seal.®^ Where, by 
the terms of a contract, a party is bound to give 
notice of an intention to terminate it, and, having 
given the notice, afterward waives it, he may in 
fact renew the notice, although the form of his 
communication purports to insist on the notice 
which he has waived.®3 

Waiver of notice. The right to notice may be 
waived by a party, and the question whether his 
acts constitute a waiver is ordinarily one of fact 
for the jury.®^ Also an oral notice of termination 
acted on by the employee has been held to waive 
or dispense with the necessity for a written no¬ 
tice.®® Notice is not dispensed with by reason of 
the fact that the employee has performed no Servic¬ 
es for a long time prior to the date on which the 
contract could have been terminated by a‘proper 
notice,®® and the giving of the required notice is 
not conclusively shown by an admission that the 
employee, shortly before the contract would have 
expired by its terms, sought other' employment.®'^ 

§ 33. Termination by Mutual Agreement 

Contracts of employment may be terminated by mu- 
tual agreement of the parties. 

Like any other contract, a contract of employ¬ 
ment may be terminated by agreement of the par¬ 
ties, or by their consent, either express or implied.®® 


Gordon v. Northwestern Nat. Life 
Ins. Co., C.C.A.5, 193 F. 405. 

Tex.—Texas Cotton Co-op. Ass’n v. 
Anderson, Civ.App., 67 S.W.2d 406. 
Provision ooustrued with refer- 
ence to termination of year-to-year 
contract.—F. W. Woolworth Co. v. 
Petersen, C.C.A.Colo., 78 F.2d 47. 

74. U.S.—Mallory v. Mackaye, N.T., 
92’F. 749, 34 C.C.A. 653. 

39 C.J. p 74 note 78. 

75. Ark.—McGehee v. Cunningham, 
25 S.W.2d 449, 181 Ark. 148. 

N.T.—Koupal V. Baker, 172 N.T.S. 
114. 

70. N.D.—^Oorpxis JuJrl® cited in. 
Bartley v. Ashbridge, 237 N.W. 758, 
760, 61 N.D. 330. 

Pa.—In re Mershon's Estate, 11 Pa. 
Dist. & Co. 271. 

Tenn.—^Corpus Juris cLUoted ia Combs 
V. Standard Oil Co. of Louisiana, 
59 S.W.ad 525, 527, 166 Tenn. 88. 
Va.—Forsberg v, Zehm, 143 S.E. 284, 
150 Va. 756, 61 A.L.R. 232. 

39 C.J. p 73 note 74. 

Discharge as constituting notice of 
termination see infra '§ 46. 

Contract held valldly terminated 
N.T.—Stanley v. Chris-Craft Corpo¬ 
ration, 21 N.T.S.2d 898, dffirnled 21 
N.T.S.2d 502, 259 App.Div. 1038, 
appeal denied 22 N.Y.S‘.2d 926, 260 
App.Div. 810. . 

39 C.J. p 73 note 74 [f]. 


Zietter coastraed as electioa to tena. 
inate 

lowa.—Clinton v. Des Moines Music 
Co., 228 N.W. 664, 209 lowa 636. 
Payment of wages 

(1) It has been held that an em- 
ployer who terminates immediately 
an employment under a contract 
which requires notice of termination 
for a stipulated period of time is 
obligated to pay the employee wages 
for the stipulated period.—Beck v. 
Fybern Holding Corporation, 263 N. 
Y.S. 9, 238 App.Div. 25. 

(2) It has also been held that no¬ 
tice for the full time stipulated must 
be given in order to terminate the 
employment of an employee entitled 
to a partnership when the profits of 
the business reach* a specified 
amount, and that notification that 
the employment is terminated ac- 
companied by payment of wages for 
the stipulated period is insufilcient. 
—Johnson v. Kahrs, 34 S.E.2d 603, 
J99 Ga. 365. 

Time required 

A thirty-day notice has been held 
not to take eftect until the end of 
the month in which the thirty-day 
period expired.—^Labatt v. Louisiana 
Adjustment Bureau, La.App., 185 So. 
702. 

77. U.S.—^Howard v: Thompson, D. 
C.Mo., 72 P.Supp. 695. 
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78. Pa.—Ceroni v. Montgomery 
Ward & Co., 22 West.Co.L.J. 68. 

79. Mass.—Hughes v. Wamsutta, 11 
Allen 201—Fuller v. Brown, 11 
Mete. 440. 

80. Tex.—Basse v. Allen, 43 Tex. 
481. 

39 C.J. p 74 note 79. 

81. U.S.—^Vassardakis v. Parish, D. 
C.N.Y., 36 P.Supp. 1002. 

N.Y.—Pohlers v. Exeter Mfg. Co., 
57 N.Y.S.2d 325. 

82. N.Y.—Pohlers v. Exeter Mfg. 
Co., supra. 

83. U.S.—Lyon v. Pollard, D.C., 20 
Wall. 403, 22 D.Ed. 361. 

84. Mass.J—Nashua & Lowell R. 

, Corp. V. Paige, 135 Mass. 145. 
Waiver held sliowu 

Colo.—^Nolan v. Lantz Sanitary Laun- 
dry Co., 274 P. 931, 85 Colo. 247. 
Ky.—Pier ce v. Bringardner Lumber 
Co., 132 S.W.2d 932, 280 Ky. 205. 

8 5. N.H.—Couture v. Hebert, 42 A. 
2d 691, 93 N.H. 378. 

©Si. Mass.—Horton v. Wlckwire 
Spencer Steel Corp., 132 N.B. 361, 
239 Mass. 584. 

87. N.Y.—Ince v. Weber, 41 N.Y.S. 
396, 18 Misc. 254. 

88 . Ky.—^Aronson v. Gibbs-Inman 
Co., 140 S.W.2d 806, 283 Ky. 107— 
■ Consolidated Textile Corporation v. 
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A contract of employment is terminated by a new 
agreeinent,89 althoiigh the new arrangement must 
be a complete one.^o Such a resuit is not estab- 
lished by a mere provision for an additional sal- 
ary9^ or by a purely supplementary agreement,92 al- 
tbougb a termination of the original employment 
is shown wherc an employee remains and works in 
a different position and at a different wage rate, 
after being informed that he is ineligible for the 
position for which he was originally hired.^2 An 
employee who has notice or knowledge of the sub- 
stitution of a new employer and thereafter continues 
in his employment is dcemed to have accepted the 
new employer and to have terminated the relation 
previously existing with the old one.9^ 

Indefinite Communications will not suffice to ef- 
fect a termination by mutual agreement;95 and if 
the resignation of an employee is not accepted, as 
offered, it is not binding on the employee and does 
not terminate the employment.96 Also unsuccessful 
negotiations as to the damages sustained by the 
employee because of his discharge do not establish 
a mutual termination of the employment^^ A de- 
mand by an employee for written evidence of his 


discharge so that he may minimize the damage does 
not amount to an agreement for the cancellation of 
the contract.98 The employment of another to fili 
a position abandoned by an employee is not a con- 
sent to such abandonment,®® and, where one party 
declares that he will not perform the contract, the 
other need not delay until the time for performance 
before acting on such declaration.i Ordinarily the 
termination of an employment does not affect rights 
already accrued under it;2 but an employee’s un- 
conditional surrender of his employment contract 
for a valuable consideration has been held to carry 
with it every right he has under the contract.3 

§ 34. Change in Business of Master 

An employer who changes or closes out his business 
or transfers it to another termlnates his contracts with 
his employees, and If the contract obligates him not to 
disable himseif from continuing the employment and is 
not terminabis at will he is liable for its breach; but in 
such circumstances the employees may quit his e^mpioy- 
ment wlthout Incurring any llabillty and are under no 
obligation to continue with their employer^s successor. 

Where a master closes out or changes his busi¬ 
ness, and thereby becomes unable to perform his 
contract, the contract is terminated,^ and, if not 


Magfarahan, 280 S.W. 91, 212 Ky. 
696. 

Minn.—Toselowitz v, Peoples Bak- 
ery, 277 N.W. 221, 201 Minn, 600. 

R. I.—^Anderson v. Polleys, 165 A. 436, 
63 R.r. 182. 

39 C.J. p 76 note 2. 

Apportionment of wages see infra § 

88 . 

Formation of copartnership between 
employer and employee as termi- 
nating employment see infra § 34 
b. 

Hescisslon see supra § 9. 

Consent 

Employee's acceptance, at time of 
alleged discharge, of check In full 
payment for salary and other claims, 
followed by organizatlon and carry- 
ing on shortly thereafter of his own 
competitive business, constituted ac¬ 
ceptance of termination of employ¬ 
ment agreement.—^Kaufman v. Gold¬ 
man Stores Corporation, 293 N.T.S. 
284, 161 Misc. 773, afflrmed 300 N.T. 

S. 773, 262 App.Dlv. 666. 

ObllgEutlons ai asTreemeut 

Agreement, whereby employee was 
released from further performance 
of Services under employment con¬ 
tract In consideration of his promise 
to pay employer whatever earnlngs 
employee might make elsewhere, 
placed on employee duty of exercis- 
Ing reasonable diligence to secure 
profltable employment in same or 
simllar business, but did not obligate 
employee to accept detrimental or 
tinfamiliar employment,—Speer v. 


Johnson, 184 S.E. 388, 62 Ga.App. 
636. 

89. K.T.—Bellclair v. Wlrth & Ham- 
id, 236 N.Y.S. 306, 134 Misc. 801. 

Wis.—Porte v. Chicago & N. W. R. 
Co., 166 N.W. 469, 162 Wis. 446. 

90. N.Y.—^Watters v. Plumbers' 
Trade Journal Pub. Co., 148 N.Y.S. 
52, 86 Misc. 38. 

91. N.Y.—Molostowsky v. Grauer, 
113 N.Y.S. 679. 

92. N.Y.—Schlesinger v. Quinto, 194 
N.Y.S. 401, 201 App.Div. 487. 

93. Ind.—Davis v. Clapp, 149 N.E. 
908, 83 Ind.App. 697. 

94. Minn.—Toselowitz v, Peoples 
Bakery, 277 N.W. 221, 201 Minn. 
600. 

95. N.Y.—Bolles V. International 
Specialties Co., 110 N.Y.S. 882. 

96. Neb.—Nesbit v. Giblin, 148 N.W. 
138, 96 Neb. 369, L.R.A.1916D 477, 
Ann.Cas.l916A 1008. 

39 C.J. p 76 note 8, 

97. N.J.—Diffley v. Jacobson Mfg. 
Co., 143 A. 696, 6 N.J.Misc. 1044, 
afflrmed 147 A. 908, 105 N.J.Law 
631. 

9fl. Mo.—George v. Kansas City 
American Assoc. Baseball Co., 
App., 219 S.W. 134. 

39 C.J. p 76 note 9. 

99. Md.—Schneider v. Hagerstown 
Brewing Co., Inc., 110 A. 218, 136 
Md. 151. 

1 , 111.—Collins Ice-Cream Co. v. 

, Stephens, 69 N.E. 524, 189 IU. 200. 
39 C.J. p 76 note 11. 
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2. Cal.—Schwartz v. Teunlsz, 176 P. 
2d 246, 77 Cal.App. 268. 

Reference to emplpyrnent agreement 
Sales manager’s statement in re- 
ceipt, after acknowledging receipt 
from employer of money, that he 
would be entitled to further sums 
of money in the nature of commis- 
sions earned by virtue of certain 
paragraphs of employment contract, 
did not incorporate Ihose paragraphs 
of employment contract into and 
make them part of new agreenient, 
but left the old contract as the basis 
of the right to such commissions.— 
Schwartz v. Teunisz, supra. 

Fresumption 

Under allegation that employment 
contract was terminated by mutual 
consent, presumption i.s parties in- 
tonded to discharge each other only 
from obligations yet to be performed. 
—Coletti V. Knox Hat Co., 169 N.E. 
648, 252 N.Y. 468. 

3. W.Va.—^Wright v. Board of Edu- 
oation of Huntington Independent 
Dist, 164 S.E. 147, 112 W.Va. 240. 

4. Cal.—Gaspar v. United Milk 
Producers of Californla, 144 P.2d 
867, 62 Cal.App.2d 546. 

Idaho.-—Corpus Juris clted lu Gros- 
hoff V. St. Gertrude’s Convent, 258 
P. 628, 44 Idaho 654. 

Minn.—Matthews v. Minnesota Trib¬ 
une Co., 10 N.W.2d 230, 215 Minn. 
369, 147 A.L..R. 147. 

39 C.J. p 76 note 12. 
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terminable at will, the employee can recover for I him of a contractual right to severance pay from 


tlie breachjS provided the contract expressly or im¬ 
pii edly obligates the employer not to disable himself 
from continuing the employment for the ,stipulated 
time.® On the other hand, under such circumstanc- 
es, the employee may quit his employment without 
liability for damages.'^ Where the master disposes 
of his business to another without notifying the 
servant of the change, and the latter continues his 
Services thereafter, the master is liable for the 
servanfs wages as long as he remains without 
notice,8 and knowledge by the employee of the ne- 
gotiations which resulted in the disposal of the 
business will not release the employer from such 
liability.9 Also an individual who operates a busi¬ 
ness after the dissolution of the Corporation which 
formerly owned it is liable for the wages of those 
who continue to work in the business.^® 

In case of contracts terminable at will, actual 
knowledge by the servant of the change of em- 
ployers, however acquired, will release the employ- 
er.ii Where the employer has reserved the right 
to terminate the contract in the event of his wish- 
ing to merge his business with others, he will be 
relieved of liability if his option is exercised in 
good faith.l2 Where an employee recognizes a 
successor of his master and continues in his employ, 
the contract of employment is as binding on him in 
favor of the successor as though the original master 
had continued in such capacity,i3 and he has been 
denied any right of action against the original em¬ 
ployer personally as for a breach of contract aris- 
ing from such a transfer of the business,although 
the fact that an employee coniinued to work for the 
buyer of the business has been held not to deprive 


the original employer.^® 

An immaterial change in business gives no cause 
of action for damages.^® The mere forming of a 
Corporation by an employer and the use of the cor¬ 
porate name in the business for which he has hired 
the servant do not terminate the employment, 
where there is otherwise no change in the manner 
of conducting the business and the employer con¬ 
tinues to be the real owner.^^ Performance of an 
employee^s contract is not made impossible, so as 
to justify its termination, by governmental regu- 
latiohs consequent on the country^s being engaged 
in a war, which regulations partially curtail the 
business activities the employee was hired to per- 
form.l® 

In determining whether the contract obligates 
the employer to carry on the business during the 
employment term each and every part of the agree- 
ment, including the consideration agreed on, its na¬ 
ture and value, should be considered,!^ and the mere 
fact that the employer received a consideration for 
his promise will not show such an obligation.^^ 
Unless some provision in the contract negatives it,2i 
a contract of employment for a definite term for 
a compensation, the amount whereof can be earned 
and determined only by an actual performance of 
the Services over the whole of the stipulated period, 
implies that the employment will continue uninter- 
ruptedly during the term.^^ 

Formation or dissolution of partnership, A con¬ 
tract of employment is terminated where, pending 
the term of service, the master enters into a partner¬ 
ship with another and the servant, without any new 


5. Cal.—Langenbe^-gr v. Guy, 247 P. 
621, 77 Cal.App. 664. 

39 C.J. p 76 note 12. 

Apportionment of wages see infra § 
82. 

6i Cal.—Langenberg v. Guy, supra. 

?• Wash.—Columbia College v. Tun- 
berg, 116 P. 280, 64 Wash. 19. 

XTew Corporation 

One who contracts to give his per- 
sonal Services for a certain period 
to a Corporation which thereafter 
merges with others cannot be re- 
quired to give his Services to the 
new Corporation.—Globe & Rutgers 
Fire Ins. Co. v. Jones, 89 N.W. 580, 
129 Mich. 664—39 C.J. P 77 note 18. 

6. N.Y.—Corpus Jnrls quoted in 
Carouso v. Empire Case Goods Co., 
63 N.Y.S.2d 35, 39, 271 App.Div. 
149, affirmed 74 N.E.2d 462, 297 
N.Y. 514. 

39 C.J. p 77 note 19. 


9. N.Y.—Carouso v. Empire Case | 
Goods Co., supra. 

10. La.—Succession of Mereaux, 
App., 28 So.2d 300. 

11. N.Y.—^Corpus Jnrls qnoted in 

Carouso v. Empire Case Goods Co., 
63 N.Y.S.2d 35, 39, 271 App.Div. 
149, affirmed 74 N.E.2d 462, 297 N. 
Y. 514. 

39 C.J. p 77 note 20. 

12 . N.Y.—Puller v. Downing, 104 N. 
Y.S. 991, 120 App.Div. 36. 

Termination under provisions of con¬ 
tract see supra § 32. 

13. N.Y.—Kessler v. Chappelle, 77 
N.Y.S. 285, 73 App.Div. 447. 

14. Cal.—Armstrong v. Cherry, 264 
P. 798, 89 Cal.App. 442. 

N.J.—Bird v. J. L. Prescott Co., 99 
A, 380, 89 N.J.Law 691. 

15. Minn.—Matthews v. Minnesota 
Tribune Co., 10 N.W.2d 230, 215 
Minn. 369, 147 A.L.R. 147. 
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16. Cal.—Corpus Juris olted In 

Armstrong v. Cherry, 264 P. 798, 
799, 89 Cal.App. 442. 

La.—Levy v. Priedlander, 24 La.Ani>. 
439. 

ir 111.—Sands v. Potter, 46 N.B. 
282, 165 111. 397, 56 Am.S.R. 263. 

18. N.J.—Ryan v. Brown Motors, 
39 A.2d 70, 132 N.J.Law 154. 

19. Cal.—^Langenberg v. Guy, 247 P. 
621, 77 Cal.App. 664. 

20. Cal.—Langenberg v. Guy, supra. 

21. Cal.—^Langenberg v. Guy, supra. 
Contract provisions construed 

A provision for employment ‘‘as 
our business warrants" negatives 
any obligation on the part of- the 
employer not to sell the business.— 
Langenberg v. Guy, supra. 

22. Cat—^Langenberg v. Guy, supra. 
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contract, enters into the Service of the firm,23 or 
where the employer and employee become copart- 
ners.^^ According to some authority the death of a 
partner dissolves a contract of employment made by 
the firm,25 particularly an employment for an indefi¬ 
nite period which could have been terminated by ei- 
ther of the parties at any time;26 hut there is also 
authority to the contrary,27 and it has been held that 
the contract will not be so dissolved, at least when 
the business has gone on without a break and the 
parties have assumed to treat the contract as not ter- 
minated.28 Where the dissolution is voluntary, and 
the business is not closed, but is continued in the 
same manner and at the same place, it has been held 
that the dissolution does not terminate the contract 
of employment.29 

§ 35. Insolvency of Master or Appointment 
of Receiver 

A contract of employment is not per se terminated by 
the insolvency of the master. 

A contract of employment is not per se terminat¬ 
ed by the insolvency of the masterbut seques- 
tration proceedings which work the practical dis¬ 
solution of a Corporation have been held to termi¬ 
nate its contract of employment with an employee.^^ 
An employer^s act in placing his affairs in the hands 
of a liquidating committee of his creditors will not 
constitute a breach of the contract of employment 
when the employee continues to‘work for the com- 
mittee.32 Unless the employee has assented to the , 
termination of his employment^s he may maintain [ 


an action for damages for breach of his contract 
arising from his nonemplpyment because of bank- 
ruptey, insolvency, or receivership proceedings 
against the master,34 whether such proceedings are 
voluntary or involuntary ;35 or his claim arising 
from such breach may constitute a valid claim prov- 
able against the insolvent master in insolvency pro- 
ceedings,36 or in bankruptcy proceedings, as con- 
sidered in Bankruptcy § 394 b. 

§ 36. Destruction of Employer^s Property 

An employment contract has been held not to be ter¬ 
minated by the destruction of the employer's property, 
even though he ceases to do business as a resuit. 

Although there is authority to the contrary,37 it 
has been held that a contract between an employer 
and employee is not terminated by the destruction 
of the property of the employer by fire, and, al¬ 
though the employer ceases to do business as a re¬ 
suit, he is stili bound by the terms of his con- 
tract.38 Moreover, the temporary impairment of 
the business by the destruction of credit records, 
the commodity in which the business dcals, will not 
authorize a termination of the cmployment.39 

§ 37. Death or Disability of Master 

The death of the master, or other disability prevent- 
ing his performance, will terminate an employment con¬ 
tract, at least where the contract requires his personal 
coSperatlon for Its proper fulflllment. 

In the absence of a stipulation to the contrary in 
the contract of employment,the death of the mas- 
tcr during the term will terminate a contract of cm- 
ployment,4i at least Xvhere it involves the obedi- 


23. Ga.—Anderson v. Freeman, 9 S. 
E. 1076, 76 Ga. 93, 80 Ga. 364. 

39 C.J. p 77 note 22. 

24. TJ.S.—Ream v. Callahan, D.C. 
N.Y., 42 F.Supp 951, affirmed, C. 
C.A., 136 P.2d 194. 

25. R.C.—Shumate v. Sohon, 12 P. 
2d 826, 66 App.D.C. 290, 69 A.L.R. 
291. 

39 C.J. p 77 note 23. 

Sale of 'business 

A contract of employment is not 
breached by the surviving’ partner’s 
sale of the ontire business without 
Aiaking: any provision for the em- 
ployee's continued employment.— 
Shumate v. Sohon, supra. 

2a N.Y.—U. S. V. U. S. Pidelity & 
Guaranty Co,, 123 K.Y.S. 038, 130 
App.Div. 262. 

27. Pa.—Fereira v. Sayres, 5 Watts 
& S. 210, 40 Am.D. 496—Johnson 
V. Judge, 16 Pa.Super. 137. 

2a Mass.—Hughes v. Gross, 43 N. 
E. 1031, 166 Mass. 61, 66 Am.S.R. 
375, 32'L.E.4. 620. » 


2£>. Mass.—^Nlckerson v. Russell, 63 
N.E. 141, 172 Mass. 584. 

39 C.J. p 77 noto 26. 

30. IT.S.—Conway v. lYhite, C.C.A. 
Conn., 9 P.2d 863. 

Pa.—Hassenfus v. Philadelphia Pack- 
ing & Provision Co., 16 Pa.Co. 650. 

39 C.J. p 77 note 28. 

Involuntary bankruptcy as giving 
other party to oxeeutory contract 
option to terminate see Contracts 
§ 430. 

31. N.Y.—Eddy v. Co-Operative 
Dress Assoc., 3 IST.Y.Civ.Proc. 442. 

32 . u.S.—In re Ijevy & Sons Co., 
D.C.Md., ,208 P. 479. 

33. Pa.—Vanuxem v. Bostwick, 7 A. 
598, 4 Pa.Cas. 632. 

34. Ga.—Milton v. Newborn Bank, 
116 S.E. 861, 30 Ga.App. 65. 

39 C.J. p 77 note 32. 

Appointment of receiver for party 
to exeeutory contract as giving 
other party to contract right to 
treat such appointment as termi- 
nating contract and to prove a 
claim, or sue, for damages see the 
C.J.S. title Receivers § 267, also 
53 C.J. p 233 notes 81*—82. 
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35. Ga.—Milton v. Newborn Bank, 
116 S.E. 861, 30 Ga.App. 66. 

39 C.J. p 77 note 33. 

36. Pa.—Hassenfus v. Philadelphia 
Packing & Provision Co., 15 Pa. 
Co. 650. 

Claim under unexpired employment 
contract as claim against Corpora¬ 
tion provable in insolvency or re- 
coivership proceedings see Corpo- 
rations §§ 1537-1538. 

37. N.Y.—Maidment v. Charles A. 
Krause Milling Co., 233 N.Y.S. 621, 
225 App.Div. 492. 

38. Ga.—Maeon Canning Co. v. 
Roberts, 106 S.E. 734, 26 Ga.App. 

. 147. 

39. Mass.—Moreland v. Credit 
Guide Pub. Co., 152 N.E. ‘62, 255 
Mass. 469, 47 A.L.R. ,256. 

40. Neb,—Homan v. Redick, 149 
N.W. 782, 97 Neb. 299, L.R.A.1916C 
601. 

41. N.Y.—Kadison v. Reibman, 62 
N.Y.S.2d 728. 

Tenn.—Ridges v. Williams, 16 Tenn. 
App. 197. 

39 C.J. p 78 note 40. 

Death of partner see supra § 34. 
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ence or following of directions by the employee and 
the giving of such directions or orders by the em- 
ployer, or its proper fulfillment requires the per- 
sonal cooperation of the employer,^^ unless the con- 
tract is capable of pertormance by his personal rep- 
resentatives in whose Service the servant contin- 
ues.^^S It has been held that a contracfof employ- 
ment cannot be enforced against personal repre- 
sentatives o’f a deceased master, although the con- 
tract expressly provides that they are to be bound 
by the covenants thereof, when it is of such a nature 
that it could not have been enforced against the per¬ 
sonal representatives of the employee if he had de- 
ceased.^^ A contract of employment for a definite 
term has been held not to be terminated by the mas- 
ter’s becoming insane during the termes although 
the contract gives the master the option to terminate 
it at any time on payment of a certain amount.46 

§ 38. Death or Disability of Servant 

The death, Insanlty, sickness, or other disability of 


an employee which prevents the performance of his con¬ 
tract terminates his employment uniess the parties have 
contracted to the contrary. 

A contract of employment for personal Services 
is terminated by the death of the servant,^or 
where by reason of insanity,^® sickness, or other 
disability,^9 or conviction of a felony^O he is un- 
able to perform his contract, unless the parties have 
contracted to the contrary.^i The fact that the 
servant is incapacitated by causes beyond his con- 
trol, or, as it is termed, by the act of God, does not 
deprive the master of his right to terminate the con- 
tract.s^ lllness of the employee, however, does not 
ipso facto breach the employment contract to such 
an extent as to terminate it.^^ Whether it is termi¬ 
nated thereby depends on the facts of the particular 
case, the period of illness, its nature, the kind of 
Service rendered, and other facts.Ordinarily the 
employment will not be regarded as terminated by 
the employee^s illness if he is able to return to his 
employment within a reasonable time^S or if the 


42.. 111.—In re Wilmes* Estate, 239 
Ill.App. 229. 

43. N.C.—Hali v. Durham Loan & 
Trust Co., 158 S.B. 388, 200 N.C. 
734. 

39 C.J. p 78 note 41. 

44. Neb.—Homan v. Redick, 149 N. 
W. 782, 97 Neb. 299, L.R.A.1915C 
601. 

45. 111.—Sands v. Potter, 46 N.E. 
282, 166 111. 397, 56 Am.S.R. 253. 

39 C.J.. p 78 note 44. 

40. 111.—Sands v. Potter, supra. 

39 C.J. p 78 note 45. 

47. Cal.—Carver v. Pitzsimmons, 42 
P.2d 1066, 5 Cal.App.2d 320. 

111.—In re Wilmes’ Estate, 239 111. 
App. 229. 

Tenn.—Ridges v. Williams, 15 Tenn. 
App. 197—Corpus Juris clted ia 
American-Nat. Ins. Co. v. Jackson, 
12 Tenn.App. 306, 308-309. 

39 C.J. p 78 note 47. 

Deduction or forfeiture and appor- 
tionment of wages see infra § 85. 
Obligations of ooatroot undertaken 
in contemplation of the rendition of 
personal Services by one of the par¬ 
ties thereto are terminated by the 
death of such party.—Carver v. Fitz- 
simmons, 42 P.2d 1066, 5 Cal.App.2d 
320. 

Bight to Services abrogated 

In legal contemplation the serv¬ 
ant’s death instantly abrogates the 
master’s right to his Services.— 
Stevenson v. W. M. Ritter Lumber 
Co„ 62 S.E. 351, 108 Va. 575, 18 L. 

R.A.,N.S., 316. 

48. Tenn.—^American Nat. Ins. Co. 
V. Jackson, 12 Tenn.App. 306. 

49. • Mass.—Shawsheen Dairy v. 

Keefe; 29 N.E.2d 157, 307 Mass. 


30—Kowalski v. .®tna Life Ins. 
Co., 165 N.E. 476, 266 Mass. 255, 63 
A.L.R. 1030. 

S.D,—Coirpus Juris cited iu Rollinger 

V. Dairyland Creamery Co., 287 N. 

W. 333, 336, 66 S.D. 692. 

Tenn.—Corpus Juris cited ia. Green- 
wood V. National Biscuit Co., 134 
S.W.2d 149, 161, 176 Tenn. 302— 
Corpus Juris cited iu American 
Nat. Ins. Co. v. Jackson, 12 Tenn. 
App. 305, 308, 809. 

39 C.J. p 78 note 48. 

Implied coudltlou 

(1) It is an implied condition of a 
contract of employment that inabil- 
ity from sickness or disease to per¬ 
form the Services on which the con¬ 
tract depends will he a sufficient ex¬ 
cuse for nonperformance on the part 
of either party and will justify the 
master in terminating the relation. 
—Green v. Gilbert, 21 Wis. 395—39 ' 
C.J. p 88 note 51. 

(2) In contract for special work 
and labor, it is implied that party 
contracting shall be mentally and 
physically capable of performing du- 
ties.—Lambert v. Laing & Thompson 
Iron Works, 264, P. 362, 124 Or. 197. 

(3) A contract for personal Serv¬ 
ices presupposes the continuing abil- 
ity of the employee to make substan- 
tial performance.—^Hetkowski v. 
School District of Borough of Dick- 
son City, 15 A.2d 470, 141 Pg-.Super. 
526. 

50. Miss.—Gulf & S. I. R. Co. v. 
McGlohn, 184 So. 71, 183 Miss. 
465. 

51. S.D.—Corpus Juris cited in Rol¬ 
linger V. Dairyland Creamery Co., 
2.87 N.W. 333, 336,' 66 S.D. 592. 

Tenn.—Corpus Juris cited in Green- 
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wood V. National Biscuit Co., 134 

S.W.2d 149, 161, 175 Tenn. 302— 
Corpus Juris cited in American 
Nat. Ins. Co. v. Jackson, 12 Tenn. 
App. 305, 308, 309. 

39 C.J. p 78 note 49. 

Contract held not to preveut temu 
inatiou of employment for em- 
ployee’s disability.—Rollinger v. 
Dairyland Creamery Co., 287 N.W* 
333, 66 S.D. 692. 

Effect of agreenxeut 
A contract of employment which 
expressly provides that the death of 
either party will not terminate it 
prior to the end of the term may be 
terminated because of the disabling, 
but not fatal, illness of the employee 
which prevents his performance for 
a substantial period of time of the 
Services he contracted to perform.— 
Wells v. Haff, 161 N.T.S. 497, 165 
App.DiV. 706. 

52. Mass.—Johnson v. Walker, 29 
N.E. 522, 155 Mass. 253, 31 Am. 

S. R. 550. 

53. N.T.—Pahey v. Kennedy, 243 N. 

T. S. 396, 230 App.Div. 166, appeal 
denied 244 N.T.S. 603, 230 App. 
Div. 799—Bassett v. Prench, 31 N. 
T.S. 667, 10 Misc. 672, appeal dis- 
missed 49 N.E. 325, 155 N.T. 46. 

54. N.T.—^Fahey v. Kennedy, 243 N. 
T.S. 396, 230 App.Div. 156, appeal 
denied 244 N.T.S. 603, 230 App.Div. 
799. 

Waiver 

Employers’ prior conduct may op¬ 
erate as waiver of their rights to 
terminate employment contract be¬ 
cause of employee’s Illness.—^Fahey 
V. Kennedy, supra. 

55. N.T.—Fahey v. Kennedy, snpra. 
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disability is temporary and does not in any substan- 
tial manner prevent performance on the part of the 
employee;®® but the protracted illness of an em- 
ployee whose Services are of immediate necessity, 
or are of snch a special character that no ordinary 
person can perform them, so that it is necessary to 
obtain the Services of a skilled person in order to 
continue the business, furnishes grounds for the em- 
ployer to declare the employment terminated.57 
Where a master has wrongfully discharged his 
servant, he cannot treat the subsequent sickness of 
the servant while in the employment of another, for 
which he is not discharged by the subsequent em- 
ployer, as a cancellation of his own contract.^® 

Notice of termirntion. Where an employee has 
been sick for an appreciable length of time whereby 
he is unable to perform his duties it has been held 
not to be necessary to give notice of the termination 
of the contract,59 as in such case the right to termi¬ 
nate the employment does not depend on giving no¬ 
tice to the employee but on the fact that he has be- 
come unable to render the Services on whose con- 
tinuance the employment depends.^O 

§ 39. Military Service of Servant 

An employee who voluntarily leaves his employment 
and enllsts In th« armed Services terminates his contract 
of employment. 


An employee who voluntarily leaves his employ¬ 
ment and enlists in the armed Services terminates 
his contract of employment and surrenders his con- 
tractual rights thereunder; and, regardless of any 
statutory right he may have to reinstatement of his 
employment status on his release or discharge from 
the Service, as considered in the title Army and 
Navy § 60, he has no rights to employment or cause 
of action for refusal to employ based on the con¬ 
tract itself.^i 

§ 40. Abandonment of Employment by Serv¬ 
ant 

a. In general 

b. Justification 

a. In General 

An employee who refuses to serve or voluntarily 
abandons his employer^s servIce, terminates the employ¬ 
ment, or, at least, the employer is authorized to rescind 
the contract and refuse longer to be bound by it. 

Where an employee, including one under a con¬ 
tract for permanent employment,^2 refuses to serve 
or voluntarily abandons the Service, whether with 
or without justifiable cause, the contract of em¬ 
ployment is terminated,®2 or, at least, the employer 
is authorized to rescind the contract and refuse 
longer to be bound by it.®^ in such case he may 
not insist on reemployment.^5 xhe only way he can 


60. N.T.—Fisher v. Monroe, 12 N. 1 
T.S. 273, 16 Daly 461—Rubin v. | 
International Film Co., 204 N.Y.S, 
81, 122 Misc. 413. 

39 O.iTt p 88 not6 55. 

57. N.T.—Fahey v. Kennedy, 243 N. 
T.S. 396, 230 App.Div. 156, appeal 
denied 244 N.T.S. 603, 230 App. 
Div. 799. 

68 , N.T.—Bassett v. French, 31 N. 
T.S. 667, 10 Misc. 672, 1 N.Y.Ann. 
Cas. 270, appeal dismissed 49 N.E. 
325. 155 N.T. 46. 

50. Mass.—Kowalskl v. Aetna Life 

Ins. Co., 165 N.E. 476, 266 Mass. 

256, 63 A.L.R. 1030. 

Teiin.—^American Nat. Ins. Co. v. 
Jackson, 12 Tenn.App. 305. 

60. Mass.—Johnson v. 'Walker, 29 
N.E. 522, 155 Mass. 253, 31 Am. 
S.R. 550. 

Tenn.—^American Nat. Ins. Co. v. 
Jackson, 12 Tenn.App. 305. 

61. XT.S.—Dacey v. Trust Funds, D. 
C.Mass., 66 F.Supp. 3'21. 

62. Cal.—^Bene v. La G-rande Laun- 
dry Cp., 71 P.2d 351, 22 Cal.App. 
2d 512. 

63. CaL—Ooirpns Juris cited Iu Bene 
V. La G-rande Laundry Co,, 71 P. 
2d 361, 3i53, 22 Cal.App.2d 512. 

Mo.—Corpus Juris 'uuoted, iu Doug- 


las V. Metropolitan Life Ins. Co., 
App., 297 S.W. 87, 90. 

Tex.—Farley v. ITniversal Mills, Civ. 

App., 116 S.W.2d 488. 

W.Va.—‘Corpus Juris olted lu Ad- 
kins V. Aetna Life Ins.- Co., 43 S. 
E.2d 372, 377. 

39 O.J. p 79 note 54. 

Action by master for breach of con¬ 
tract see infra § 78. 

Deduction or forfeiture and appor- 
tionment of wages see infra §§ 
104, 113. 

Indictment of servant for breach of 
contract see infra S 80. 

Right to: 

Terminate contract of employment 
for indefinite term see supra § 
31. 

Unemployment Compensation bene- 
llts see the C.J.S. title Social 
• Security and Public Welfare. 
Servant's abandonment of employ¬ 
ment as ground for discharge see 
infra § 42. 

Set-ofC or counterclaim of damages 
in acj;ion for wages see infra § 
126. 

Strike as terminating employment 
w-ithin regulating provlslons see 
supra § 28 (13). 

Time to sue for wages see infra § 
124. 

Declaratiou of iuteuttou 
I (1) If an employee leaves his 
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Work and definitely declares that he 
intends to terminate his employment 
his departure terminates the con¬ 
tract. 

' La.—Labatt v. Louisiana Adjust- 
ment Bureau, App., 185 So, 702— 
Ford V. Danks, 16 La.Ann. 119. 

Mo.—^Douglas V. Metropolitan Life 
Ins. Co., App., 297 S.W. 87. 

(2) Under such circumstances it 
is not necessary that he remain 
away for any fixed period.—Labatt 
V. Louisiana Adjustment Bureau, La. 
App., 185 So. 702. 

Bvideuce held to Show abaudoumeut 
Mo.—Douglas V. Metropolitan Life 
Ins. Co., App., 297 S.W. 87. 

39 C.J. p 79 note 64 [a]. 

Xteave of abseuce 

An employee who leaves his em¬ 
ployment on a leave of absence 
terminates his employment if he 
does not return and resume his em¬ 
ployment within a reasonable time. 
—Bene v. La Grande Laundry Co., 
71 P.2d 361, 22 Cal.App.2d 612. 

64. Me.—Dube v. Simard, 129 A. 
488, 124 Me. 369. 

66. Cal.—Bene v. La Grande Laun¬ 
dry Co., 71 P.2d 351, 22 Cal.App. 
2d 612. 

Mo.—Douglas v. Metropolitan Life 
Ins. Co., App., 297 S.W. 87. 
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return to the abandoned cmployment is by making 
a new contract with his employer, who may or may 
not receive him back, as he sees fit®® In the ab- 
sence of assent by both parties to its cancellation, a 
contract of cmployment, however, is not abandoned 
or merged by the employee’s entry into a contract 
with a third person,®^ even though the subsequent 
contract calls for the employee’s exclusive Service.®® 
The employer may waive the employee^s abandon- 
ment of his employment,®^ even though the contract 
of employment is under seal.'^® 

A has been defined as a termination of em¬ 

ployment by the worker because of his desire to 
leave, and may resuit from dissatisfaction with 
wages, hours, or conditions of labor. Sickness, dis- 
ability, old age, death, or expected call to military 
Service may likewise be influencing factors,*^! 

b. Justification 

In ordep to Justify an employee in abandoning his em¬ 
ployment before the expiration of its term, good and Just 
causa must exist therefor, which generally includes any 
breach of the employment contract, or act or neglect by 
the master which is prejudiciai to the safety, health, com- 
fort, morais, or reputation of the empioyee. 

An employee is not justified in abandoning his 
contract before the expiration of the term unless 
good and just causes exist therefor.*^® For adequate 
cause, however, he is entitled to refuse to continue 
his employment;'^® and since, as discussed supra § 
31, an employment for an indefinite term may be 
terminated at the will of either party, an employee 
who is not bound by contract has the right to quit 
his employment when he pleases,'^^ for any cause, in 
good or bad faith, with or without malice,'^® Gener¬ 
ally speaking, any breach of the express or implied 


provisions of the contract of employment by the 
master, or any act or neglect on his part which is 
prejudiciai to the safety, health, comfort, morais, 
or reputation of the servant, will be deemed a suf¬ 
ficient ground for abandonment.'^® Grounds which 
have been held sufficient to justify the employee in 
terminating his contract are the employer^s restric- 
tion of the employee^s rights under his employment 
contract'7'7 or the employer’s requirement that an 
employee do something immoral or dishonorable in 
connection with the performance of his duties,*^® 
although a mere request for such improper conduct, 
not insisted on, has been held not to justify the em- 
ployee’s quitting the employment. 

The requiring of Services not contemplated by 
the contract constitutes a sufficient ground for aban- 
donment by the servant,®® unless the servant has 
consented®! or made no objection thereto;®® but a 
mere request, not insisted on, that the servant per- 
form Services outside his duty will not justify an 
abandonment.®® Where a contract is made on the 
condition that the employee is to work under, and 
be supervised by, a certain manager, the employee 
is justified in abandoning the Service after the man¬ 
ager has lawfully severed his connection with the 
employer.®^ 

An employee is not justified in abandoning his 
employment by the temporary financial embarrass- 
ment of the employer;®® and a neglect to pay wages 
elsewhere than at the employer^s established place 
of business does not, in the absence of any demand 
and refusal, amount to such a violation of the con¬ 
tract as to justify an abandonment.®® However, the 
neglect or refusal by the employer to pay the agreed 
compensation will justify an abandonment by the 


60. Cal.—Bene v. .La Grande Laun- 1 
dry Co., 71 P.2d 351, 22 Cal.App.2d 
512. 

Mo.—Douglas V. Metropolitan Life 
Ins. Co., App., 297 S.W. 87. 

67. U.S.—Vassardakis v. Parish, D. 
C.N.Y., 36 F.Supp. 1002. 

68 . U.S.—Vassardakis v. Parish, su¬ 
pra. 

69. Me.—Dube v. Simard, 129 A. 

488, 124 Me. 369. 

70. Me.—Dube v. Simard, supra. 

71. Fla.—International Ass'n of 

Machinists v. State ex rei. Watson, 
15 So.2d 485, 163 Fla. 672. 

72. Ky.—Posey v. R, G. Hili & Co., 
291 S.W. 773, 218 Ky. 643. 

39 C.J. p 79 note 56. 

73. Me.—Dube v. Simard, 129 A. 

488, 124 Me. 369. 

74. N.J.—Kitty Kelly Shoe Corpo¬ 

ration V. United Retail Employees 
of Newark, N. J., Local No. 108, 


9 A.2d 295, 126 JST.J.Bq. 374, re- 
versed on other grounds 8 A.2d 767, 
126 N.J.Eq. 318. 

N.T.—Interborough Rapid Transit 
Co. V. Lavin, 159 N.B. 863, 247 
N.Y. 65, 63 A.L.R. 188. 

Ohio.—Baker v. Powhatan Min. Co., 
67 N.E.2d 714, 146 Ohio St. 600. 

Tex.—Farley v. Universal Mills, Civ. 
App., 116 S.W.2d 488. 

Wash,—Kimbel v. Lumber & Saw 
Mill Workers Union No. 2575, 65 P. 
2d 1066, 189 Wash. 416—Blanchard 
V. Golden Age Brewing Co., 63 P. 
2d 397, 188 Wash. 396. 

75. N.Y.—Exchange Bakery & Res¬ 
taurant V. Rifkin, 157 N.B. 130, 
245 N.Y. 260, reargument denied 
157 N.E. 895, 245 N.Y. 661. 

76. lowa.—Murphy v. Williamson, 
163 N.W. 211, 180 lowa 291. 

39 C.J. p 79 note 67. 

77. Ky.—Posey v. R. G. Hili & Co., 
291 S.W. 773, 218 Ky. 643. 


Refusal to permlt ezerclse of In. 
veatlve ahility 

Conn.—Rockwell v. New Departure 
Mfg, Co., 128 A. 302, 102 Conn. 256. 

78. Ky.—Posey v. R. G. Hili & Co., 
291 S.W. 773, 218 Ky. 543. 

39 C.J. p 79 note 57 [k], [Z]. 

79. Ky.—Posey v. R. G. Hili & Co., 
supra. 

80. La.—Baron v. Placide, 7 La, 
Ann. 229. 

61. Vt—Mullen v. Gilkinson, 19 Vt. 
503. 

82. Vt—Hair v. Bell, 6 Vt 35. 

83. Wis.—Koplitz v. Powell, 14 N. 
W. 831, 66 Wis. 671. 

84. U.S.—Triangle Film Corp. v. 
Artcraft Pictures Corp., N.Y., 2'60 
P. 981, 163 C.C.A. 231, 7 A.L.R. 303. 

85. Ky.—Posey v. R. G. Hili & Co., 
291 S.W. 773, 218 Ky. 643. 

86. Mass.—^Dockhazn y. Sznith, 113 
Mass. 320, 18 Am.R. 495. 
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servant,although, as considered infra § 41, it does 
not necessarily constitute a discharge. 

Whether, in a given case, the ground assigned for 
abandoning the employment is sufficient is usually 
a question of fact,S8 the hurden of proving which 
is on the servant.^9 

Waiver, A servant who continues in the employ 
of the master after a breach which would have jus- 
tified an abandonment may be deemed to have 
waived his right;^® and a restriction of the duties 
of an employee on the ground that he is unable to 
give proper attention to ali of them has been held 
.not to constitute sufficient grounds for his resigna- 
tion where he fails to object at the time and con¬ 
tinues in the employment for a time thereafter.9^ 

§ 41. Discharge 

a. General considerations 

b, What constitutes discharge 

a. General Considerations 

Aa a general rule an employer has the power to dis¬ 
charge an employee notwithstanding the discharge con¬ 
stitutes a breach of the contract of employment. 

Although the right to discharge an employee de- 
pends on the nature of the employment and the 
tcrms of the contract,^2 as a gcn^ral rule an em¬ 
ployer has the power to discharge an employee, even 
though the discharge constitutes a breach of the 
contract of employment.92 Notwithstanding a rule 
of the employer which requires an open and fair in- 

S7.. Wis.—Dore v. Glenn Rock Min- 
eral Sprint Co., 132 N.W. 906, 147 
Wis. 158. 

39 C.J. p 79 note 63. 

38. Me.—Dube v. 

488, 124 Me. 369. 

Minn.—Brickson v. Sorby, 96 N.W. 

791, 90 Minn. 327. 

09. 111.—Griffln y. Kaericher, 29 111. 

App. 162. 

N.J.—Erving v. Ingram, 24 N.J.Law 
520. 

90. N.J.—Tribune Ass’n v. Simonds, 

Ch., 104 A. 386. 

39 C.J. p 79 note 58. 

91. Ky.—Posey v. R. G. Hili & Co., 

291 S.W. 773, 218 Ky. 543. 

92. Va.—Spotswood Arms Corpora¬ 
tion V. Este, 133 S.E. 670, 147 Va. 

1047. 

93. U.S.—Taylor v. Tulsa Tribune 
Co., C.C.A.Okl., 136 F.2d 981. 

TTnexectLted antliority 

It has been laid down that a 
master may suspend or revoke au- 
thority which has not been exeeuted. 

—Reid V. Milwaukee Air Power 
Fump Co.., 247,N.W. 868, 211 Wis. 242. 

94. Cal,—Adams v. Southern Pac. 


vestigation before the discharge of an employee, 
such an investigation is not essential where an em¬ 
ployee admits to the employer the commission of 
acts which are grounds for discharge.®^ 

b. What Constitutes Discharge 

Any wopds op acts which show the master's intentiori 
to dispense with the servant's Services and which are 
equivalent to a declaration to the servant that his Serv¬ 
ices will not be accepted are sufficient to constitute a 
discharge. 

A discharge of a servant presumptively means 
that the employer no longer needs or desires his 
Services, that he is done with him, and ali contract 
relations are at an end.^s Gencrally, in order to 
constitute a discharge there must be some conduct 
on the part of the employer indicating that he will 
no longer be bound by the contract of cmploy- 
ment,S6 and there must be an intention on his part 
to abrogate the contract and communication of such 
intention to the employee by word or act.^^7 There 
is authority for the view, however, that, in order 
to be effiective, it is not essential under all circum- 
stances that the fact of discharge shall bc com- 
municated to the employee at the time of dis¬ 
charge.^ s 

No set form of words is necessary to constitute 
a discharge, but any words or acts which show a 
ciear intention on the part of a master to dispense 
with the servanfs Services, and which are equiva¬ 
lent to a declaration to the servant that his scrviccs 
will be no longer accepted, are sufficient.39 Mere 

chinisls v. State ex rei. Watson, 16 
So.2d 485, 490, 163 Pia. 672. 

96. U.S.—In re Public Lodger, D.C. 
Pa., 63 P.Supp. 1008. 
lOliaiige of territory of salesman 

was held not to con.stitute a dis¬ 
charge.—Parley V. Univorsal Mills, 
Tex.Civ.App., 116 S.W.2d 488. 

97. U.S.—In re Publio Ledger, D. 
C.Pa., 63 P.Supp. 1008. 

98. Utah.—Bodmer v. Police Mut. 
Aid Ass’n, 78 P.2d 640, 94 Utah 
450. 

99. U.S.—Taylor v. Tulsa Tribune 
Co., C.C.A.Okl., 136 P.2d 981. 

V. National Drama 
Corp., 186 P. 972, 181 Cal. 631. 
Da.—Kotlomann v. Gross, App., 184 
So. 380. 

Minn.—Ntud v. TaR.sio’s Bakery, 17 
N.W.2d 357, 210 Minn. 272. 

N.T.—Rosenthal v. Bocher, 289 N. 

Y.S. 136, 159 Misc. 856. 

,39 C.J. p 80 note 09-78. 

Matters coustituting discharge , 

(1) Bmployer’s statement, to em¬ 
ployee that he was unable to pay 
overdue or accruing salary and sug- 
gestion that employee look for an- 


Simard, 129 A. 


Co., 266 P. 541, 204 Cal. 63, 57 A. 
L.R. 1066. 

95, U.S,—Droste v. Nash-Kclvinator 
Corp., D.C.Mich., 64 P.Supp. 716. 
Mich.—Stitt V. Locomotive Engi- 
noers’ Mut. Prolective Ass'n, 142 
N.W. 1110, 177 Mich. 207, 215. 
Minn.—Ncid v. Tassie's Bakery, 17 
N.W.2d 357, 219 Minn. 272. 

Other defiiiltlon.s 

(1) ‘'The term ‘discharge’ means 
to cease to employ.”—Barrows v. 
Riss & Co., 179 S.W.2d 473, 476, 238 
Mo.App. 334. 

(2) “To suspend or discharge 
means to remove, either temporarily 
or permanently, from employment,” 
—Markey v. Pickley, 132 N.W. 883, 
885, 152 lowa 508. 

(3) “To discharge an employee 
is to remove him temporarily or 
permanently from employment.”— 
In re Public Dedger, D.C.Pa., 63 P. 
Supp. 1008, 1015. 

(4) “A ‘discharge’ is a termina- 
tion of employment at the will of 
the employer, with prejudice, because 
of some fault on the part of the 
worker.”—International Ass’n of Ma- 
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expressions o£ dissatisfaction or even threats to 
terminate the contract of employment do not, how- 
ever, amount to a termination of the contract with 
resultant discharge.^ Words, although apt for the 
purpose, will not constitute a discharge when not 
so treated by the servant,2 and even declaring the 
contract terminated will not terminate it unless both 
parties act accordingly and the relationship is actu- 
ally discontinued.3 

A failure to pay the employee as required by the 
contract,4 or a mere closing up of the employer^s 
place of business,^ does not of itself necessarily 
constitute a discharge, but under some circumstanc- 
es failure to pay may be tantamount to a discharge,® 
and a refusal to pay compensation as provided in 
the contract and an offer to pay on a different basis 
may constitute a rescission of the contract consti- 
tuting a discharge.'^ According to some decisions a 
discharge may be effected by acts' making it imprac- 
tical for the employee to perform the duties of his 
employment,8 or by a complete transferance to an- 
other of duties for the performance of which the 
employee was hired.^ The view has been taken, 
however, that a refusal by the employer to allow the 
employee to perform duties in his behalf is not a 
breach of the contract when the employer continues 
to pay him his salary.^® 


A resolution of a Corporation directing officers to 
discharge an employee will not constitute a dis¬ 
charge where the officers fail to act thereon.^i A 
purported discharge by an agent will not operate as 
such, as against the employer, when the agent was 
without authority in fact.^2 

§ 42 . - Grotinds 

a. General considerations 

b. Inducing contract by false representa- 

tion 

c. Breach of contract in general 

d. Misconduct in general 

e. Adverse or disloyal interests or acts 

f. Incompetency , 

g. Neglect of duty 

h. Disobedience and insubordination 

i. Intoxication or intemperance 

a. General Considerations 

Unless the contract of employment Is terminable at^ 
will or the right to discharge without cause is reserved, 
a discharge of a servant made arbitrarlly and without 
good cause is not justifiable; any act of a servant which 
injures or tends to injure the master*s business, Interests, 
or reputation justifies dismissai of the servant. 

As a general rule, unless the contract of employ- 


other Job constituted wrongful dis- ] 
charge of employee.—Rosenthal v. 
Becher, supra. 

(2) Where acts and statements of 
employer could not reasonably he 
understood otherwise than plainly in- 
dicating Its purpose not longer to 
accept and pay for employee’s Serv¬ 
ices in accordance with agreement, 
there was a repudiation of the con¬ 
tract.—Taylor v. Tulsa Tribune Co., 
C.C.A.Okl., 136 F.2d 981. 

(3) Other matters held to consti¬ 
tute discharge. 

N.T.—^Mavian v. Majestic Photo En- 

graving Co., 19 N’.T.S.2d 677. 

Tex.—McKinney v. Smith, Civ.App., 

271 S.W. 247. 

WaxLt of fonxual discharge 

In salesman’s action to recover 
commissions where employer sent 
salesman a telegram stating that it 
was releasing salesman from any 
contract and thereafter employer 
failed to cooperate with salesman 
and refused to allow salesman his 
commission on ali orders received by 
employer as provided in contract, 
employer breached contract, so as to 
entitle salesman to maintain an ac¬ 
tion for lost profits, notwithstanding 
employer had not formally dis- 
charged salesman.—Helfer v. Coro¬ 
na Products, C.C.A.Ark., 127 P.2d 
612. 

1, Okl,—Roxana Petroleum Co. of 


Oklahoma v. Rice, 235 P. 602, 109 
Okl. 161. 

Waming to employee that, unless 
he does better his Services will be 
dispensed with, does not constitute a 
discharge.—Richard v. Producers 
Distributing Corporation, 1 La.App. 
406. 

2. Wis.—Reiber v. Rathbone, Sard 
& Co., 193 N.W. 67, 180 Wis. 287. 

39 C.J. p 80 note 79, 

3. Okl.—Roxana Petroleum Co. of 
Oklahoma v. Rice, 236 P. 602, 109 
Okl. 161. 

4. Cal.—Percival v. National Drama 
Corp., 185 P. 972, 181 Cal. 631. 

39 C.J. p 80 note 80. 

Failure to pay commlssioiL 
Employer’s failure to pay disputed 
commission demanded by employee 
did not terminate contract.—Clinton 
V. Des Moines Music Co., 228 N.W. 
664, 209 lowa 636. 

5. Cal.—Percival v. National Drama 
Corp., 185 P. 972, 181 Cal. 631. 

6. N.Y.—Rosenthal v. Becher, 289 
N.Y.S. 136, 159 Misc. 856. 

Failure to pay inorease provided for 
by contract 

La.—Kottemann v. Gross, App., 184 
So. 380. 

7. Attempted substitutlon of com- 
missiou for salary 

N.J.—Diffley v. Jacobson Mfg. Co., 
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143 A. 696, 6 N.J.Misc. 1044, af- 
firmed 147 A. 908, 106 N.J.Law 631. 

8. Okl.—Roxana Petroleum Co. of 
Oklahoma v. Rice, 236 P. 502, 109 
Okl. 161. 

39 C.J. p 80 note 83. 

9 . N.Y.—Hicks v. Haight, 11 N.Y. 
S.2d 912, 171 Misc. 151. 

39 C.J. p 80 note 83. 

Employee not in default 
Construction contractors, employ- 
ing mechanical engineer to check ma- 
terials and supervise construction, 
were not authorized to employ an- 
other to do such work at his expense 
or fix his hours, where such engi¬ 
neer had done all that was reoLuired 
or that the contractors had permit- 
ted him to do, and the contractors 
terminated contract by wHting him 
that they had employed another to 
do work, after notifying him to do so 
and be on job at certain time every 
morning.—Catalano v. Bopst, 170 A. 
562, 166 Md. 91. 

10. N.Y.—^Wallace v. Kranz, 234 N. 
Y.S. 439, 226 App.Div. 125. 

39 C.J. p 80 note 82. 

11. Wash.—Barnett v. Mayer, ’205 
P. 896, 119 Wash. 323. 

12. Wash.—^Amann v. Pantages, 165 
P. 1070, 90 Wash. 271. 

Authority of agent to discharge em¬ 
ployee generally see Agency f 
105 c. 
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ment is terminable at will under rules discussed su¬ 
pra § 31, or the right to discharge without cause is 
reserved,^3 an employer is not justified in arbi- 
trarily discharging his employee,!^ but only in dis- 
charging the employee for good cause.^® Generally, 
however, an employer has the right to discharge an 
employee at any time for good cause.^® 

As a general proposition, atiy act of the servant 
which in jures or has a tendency to injure his mas- 
ter's business, interests, or reputation will justify 
the dismissal of the servant.17 Actual loss is not 
essential;i8 it is sufficient if, from the circum- 
stances, it appears that the master has been, or is 
likely to be, darnaged by the acts of which com- 
plaint is made>^> The fact that the contract of em- 
ployment authorizes the employer to terminate it 
for certain specified causes does not necessarily 
prevent the employer from discharging the em¬ 
ployee for a legal cause not so specilied.^^ 


, 56 C.J.S. 

■ir" 

Termination of contract because of illness of 
servant is discussed supra § 38. 

b. Inducing Contract by False Represcntation 

False representations by the servant which induced 
the making of the contract of employment may Justi¬ 
fy the master in discharging the servant. 

Where the contract of employment has been cn- 
tered into by rcason of the false representations of 
the servant, the master is justified in discharging 
him.2l 

c. Breach of Contract in General 

As a generai ruie, a master Is Justified In discharging 
his servant because of breach by the servant of an ex- 
press or impiied condition In the contract of employment. 

As a general rule, a master is justified in dis¬ 
charging his servant for any breach of the express 
or impiied conditions in the contract of cmploy- 
ment,22 even though the employer has not sustained 
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13. KT.Y.—Dineen v. May, 134 KY.S. 
7, 149 App.Div. 469. 

14. K.J.—^Meyers v. Potoker, 128 A. 
601, 3 N.J.Misc. 450. 

Pa.—See Ceroni v. Montgomery 
Ward & Co., Com.Pl., 22 West.Co, 
L.J. 58. 

39 C.J. p 80 riote 88. 

Breach. of contract 

Employer's repudiation of employ¬ 
ment contract by notifylng employee 
of termination without legal justifl- 
cation was breach of contract.— 
Westerfiold v. Liberty Oil Co., 223 
N.W. 894, 208 lowa 912. 

15. Pa.—See Ceroni v. Montgomery 
Ward & Co., Com.Pl., 22 West.Co. 

,L.J. 58. 

Tex.—Fairbanks, Morse & Co. v. Car- 
sey, Civ.App., 109 S.W.2d 985, er¬ 
ror dismissed. 

39 C.J. p 80 note 89. 

Causes held lnsufflcien.t 

(1) Filing of suit to impress lien 
on stock transferred by employer to 
employer's wife.—McCutcheon v. 
National Acceptance Corporation, 197 
So. 475, 143 Fla. 663, 130 A.L.R 915. 

(2) Refusal to sign written con¬ 
tract containing extraneous state- 
ments.—Fairbanks, Morse & Co. v. 
Carsey, Tex.Clv.App., 109 S.W.2d 985, 
error dismissed. 

Bmpl07me3i.t based ou conslderation 
Employment based on a considera- 
tion can be rightfully terminated by 
employer only under conditions 
which render It reasonably Just and 
proper to do so.—Seifert v. Arnold 
Bros., 31 P.2d 1059, 138 Cal.App. 324 
—^Lynch v. Gagnon, 274 P.' 684, 96 
Cal.App. 612.^ 

Bzcdsslve pay 

Discharge of employee without 
notice and excuse, other than that 
employee was receiving too much 


pay, was inequitable.—Chicago Tow- 
el Co. V. Reynolds, 162 S.B. 200, 108 
W.Va. 615. 

OperatloxL at loss 

(1) Under statutory provision that 
if, without serious ground of com- 
plaint, a man sends away a laborer 
whose Services he has hired for a 
certain time, before that time has 
explred, he shall be bound to pay 
such laborer the whole of the sal- 
aries to which such laborer would 
have been entitled for the full term, 
the facts that another was coming 
into an agency and that the depart- 
ment was showing a loss did not 
constitute a serious or sufficient 
ground of complaint which would 
justify the discharge of a depart- 
ment manager.—^Van Denburgh v. H. 
T. Higginbotham, Inc., 122 So. 581, 
168 La. 461. 

Bight under provlsloh. 6f contract 

Whore right to discharge is de¬ 
pendent on provision of contract that 
it will be effective until terminated 
by the employer for cause, there 
must be a reasonable and justifiable 
cause in order to warrant discharge. 
—Fairmont Creamery Co. v. Ewing, 
182 N.B. 883, 43 Ohio App. 191. 

18. Tenn.—Jackson v. Texas Co., 10 
Tenn.App. 235—Glasgow v. Hood, 
Ch.App., 57 S.W. 162. 

17. Md.—Bright v. Ganas, 189 A. 

427, 171 Md. 493, 109 A.L.R. 467. 
Mich.—Robinson v. Western Union 
Telegraph Co., 135 N.W. 292, 169 
Mich. 503. 

Or.—Corpus JTuris quoted la Osburn 
v. De Force, 257 P. 685, 690, 122 
Or. 360, motion denied 262 P. 222, 
123 Or. 352. 

Pa.—Bernstein v. Lipper Mfg. Co., 
160 A. 770, 307 Pa. 36. 

Tex.—Corpus Juris cited in Royal 
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Oak Stave Co. v. Groce, Civ.App., 
113 S.W.2d 315, 316, error dis¬ 

missed. 

39 C.J. p 81 note 90. 

18. Pa.—Bernstein v. Lipper Mfg. 
Co., 160 A. 770, 307 Pa 36. 

39 C.J. p 81 note 91. 

Pecuniaxy loss 

Where there otherwise is ground 
for discharge, master is not com- 
pelled to keep employee for given 
term in sorvice until master's busi¬ 
ness has suffered pecuniary loss.— 
Bernstein v. Lipper Mfg. Co., supra 

19. lowa.—Miller v. Jones, 169 N.W. 
671, 178 lowa 168. 

39 C.J. p 81 note 91. 

20. Ohio.—Rorick v. Gilbert, 186 N. 
E. 756, 45 Ohio App. 96, affirmed 
Gilbort V. Rorick, 186 N.E. 90, 125 
Ohio St. 636. 

Contract authorlzing termination for 
disability 

Provision in employment contract 
that employer might terminate con¬ 
tract in event of disability of em¬ 
ployee, except for temporary illness, 
to perform duties does not preclude 
employer from discharging employee 
where legal, other than disability, 
cause is shown.—Corman Aircraft 
Corporation v. Weihmiller, C.C.A,I11., 
78 F.2d 241, 100 A.L.R. 504. 

21. U.S.—Jones v. Trinity Parish, C. 
C.N.C., 19 F. 69. 

39 C.J. p 83 note 7. 

False representations in an appli- 
cation for employment may be 
ground for cancellation of the con¬ 
tract.—Huffman v. 'Southern Under- 
writers, 128 S.W.2d 4, 133 Tex. 354. 

22. Ind.—^H. C. Bay Co. v. Kroner, 
149 N.E. 184, 83 Ind.App. 541. 

Ky.—^Watkins, Inc., v. Cochran, 168 
S.W.2d 361, 292 Ky. 846. 

Minn.—Bang v. International Sisal 
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any injury as a resuit of the breacli.23 A substan- 
tial compliance with the terms of the contract is all 
that is required^^ and the refusal of a servant to 
perform Services not provided for in the contract 
will not justify his discharge, as shown infra sub- 
division h of this section. An employee^s refusal to 
accede to a custom of his employer does not nec- 
essarily justify the discharge of the employee.^S 
In order to justify a termination of a contract for 
Services of various kinds, dependent on circum- 
stances, a demand and refusal to do some kind of 
work not inconsistent with the performance of oth- 
er duties under the contract must be shown.^® 
Where, however, there has been a substantial breach 
of the contract, the master is justified in discharg- 
ing the servant, even though the omission of the 
latter to do the thing required of him was pro- 
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duced by causes which he could neither foresee nor 

control.27 

d. Misconduct in General 

Mlsconduct of a servant or employee which is Incon¬ 
sistent with the relation of master and servant Justifles 
discharge. 

‘ As a general rule, any misconduct inconsistent 
with the relation of master and servant will justify 
the master in terminating the contract at any 
time,2 8 and, where an employee^s conduct with re- 
spect to his fellow employees or others with whom 
he is brought in contact has a tendency to inter- 
fere with the employer’s business or with piant or 
business discipline, the employer may properly dis¬ 
charge such employee.23 

Among grounds which have been regarded as in- 


Co..‘ 4 N.W.2d 113, 212 Minn. 135, 
141 A.L.R. 657. 

N.y.—Kandell v. American Beverage 
Corporation, 32 N.Y.S.2d 381, 263 
App.Div. 888, reargument denied 33 
N.T.S.2d 826, 263 App.Div. 968. 

39 C.J. p 81 note 94. 

ATjsenoe from, or abandonment of, 
Service 

N.T.—Sabi V. Laenderbank Wien Ak- 
tiengesellschaft, 30 N.Y.S.2d 608, 
opinion supplemented 33 N.Y.S.2d 
764. 

Wis.—Blum Bros. Box Co. v. Wis- 
consin Labor Relations Board, 282 
N.W. 98. 229 Wis. 616. 

39 C.J. p 81 note 94 [f]. 

ConsideratloxL of term of contract 
Where sales manager for company 
violated contract, term of employ- 
ment under contract was immaterial 
with respect to legality of discharge, 
—Union Deposit Co. v. Schulte, 7 P. 
2d 820, 90 Colo. 152. 

Paliure to furiiish hond 
Colo.—^Union Deposit Co. v. Schulte, 
7 P.2d 820, 90 Colo. 152. 

39 C.J. p 81 note 94 [g]. 

Befusal to perform Services oontem- 
plated by contract 
N.Y.—^West V. Scaroon Hotel Corp., 
67 N.Y.S.2d 163, 187 Misc. 539. 
Particular facts held not to show 
breach of contract 
Ala.—E. D. Lanford Co. v. Buck, 124 
So. 418, 220 Ala. 190. 

Cal.—Goudal v. Cecil B. De Mille 
Pictures Corporation, 6 P.2d 432, 
118 Cal.App. 407, hearing in su¬ 
preme court denied 7 P.2d 174, 118 
Cal.App. 407. 

La.—Labatt v. Douisiana Adjustment 
Bureau, App., 186 So. 702—Travis 
V. Swearingen, App., 143 So. 609. 
39 C.J. p 81 note 94 [i]. 

23. Cal.—Bank of America Nat. 
Trust & Savings Ass’n v. Republic 
Productions, 112 P.2d 972. 44 Cal. 
App.2d 651. 


24. Tex.—Dallas Hotel Co. v. Lack- 
ey, Civ.App., 203 S.W.2d 557. 

39 C.J. p 82 note 95. 

25. Tex.—Freeman v. Morrow, Civ. 
App.. 156 S.W, 284. 

39 C.J. p 82 note 97. 

26. Wis.—^Wright v. C. S. Graves 
Land Co., 75 N.W. 1000, 100 Wis. 
269. 

27. 111.—Leopold v. Salkey, 89 IU. 
412, 31 Am.S.R. 93. 

39 C.J. p 82 note 99. 

Absence from place of employment 
An employee's absence from the 
place of employment which prevents 
employee from performing his con¬ 
tract of employment, even though in- 
duced by forces beyond employee's 
control, is a justiflcation for a dis¬ 
charge.—Sabi V. Laenderbank Wien 
Aktiengesellschaft, 30 N.Y.S.2d 608, 
opinion supplemented 33 N.Y.S.2d 

764.. 

28. U.S.—Brown v. Dupuy, C.C.A. 

111., 4 F.2d'367. 

Ark.—Corpus Juris cit&d in Texar- 
kana Baptist Orphanage v. Wilson, 
74 S.W.2d 224, 225, 189 Ark. 466. 
Md.—Bright v. Ganas, 189 A. 427, 
171, Md. 493, 109 A.L.R. 467. 

Mo.—Corpus Juris guoted in M. P. A. 
Mining Co. v. Unemployment Com- 
pensation Commission, Mo., 169 S. 
W.2d 929, 931, 360 Mo. 1102. 

K.Y.—La Duke v. International Pa¬ 
per Co., 17 N.Y.S.2d 608, 258 App. 
Div. 375. 

39 C.J. p 84 note 24. 

Abusive, insolent, or threatening 
conduct 

(1) Generally. 

U.S.—^Corpus Juris cited in Myers y. 
American Wells Co., C.C.AVa., H'4 
F.2d 252, 253. 

Ohio.—Dayton Rubber Mfg. Co. v. 
Brown, 156 N.E. 136, 116 Ohio St 
373. 

Pa.—Clark v. Pinkerton, 169 A. 413, 
111 Pa.Super. 150. 
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Wash.—^Haag v. Revell, 184 P.2d 442. 
39 C.J. p 84 note 24 [b]. 

(2) Disrespectful language toward 
employer unless reasonably induced 
by the conduct of employer.—Griffin 
Grocery Co. v. Thaxton, 11 S.W.2d 

473,. 178 Ark. 736. 

(3) Abusive language to superiors. 
—^White V. Mandel Bros., 248 111.App. 
313. 

(4) Abusive and rude conduct and 
language as to superior and custom- 
ers.—Speiden v. Innis, Speiden & Co., 
216 N.Y.S. 615, 216 App.Div. 408. 

(5) Threatening language and con¬ 
duct of employee toward employer.— 
Blue V. Chandler, La.App., 6 So.2d 
210 . 

Blshonesty warrantlng disoharsTe 

(1) Generally. 

Ark.—^Hale Hardware Co. v. Rag- 
land, 263 S.W. 962, 165 Ark. 258. 
Del.—Tilden v. E, A. Stevenson & 
Co., 132 A. 739, 3 W.W.Harr. 151. 
Ky.—^Watkins, Inc., v. Cochran, 168 
S.W.2d 351, 292 Ky. 846. 

39 C.J. p 84 note 24 [a]. 

(2) Embezzlement from subsidlary 
company.—Tilden v. E. A. Stevenson 
& Co., supra. 

(3) Stealing from employer. 

N.Y.—Sundland v. Korfund Co., 20 
N.Y.S.2d 819, 260 App.Div. 80. 

Pa.—In re Lehrman, Com.Pl., 52 
Dauph.Co. 1—Ceroni v. Montgom- 
ery Ward & Co., Com.Pl., 22 West. 
Co.L.J. 68. 

Ixmnoral acts or associations 
Cal.—^Adams v. Southern Pac. Co., 
266 P. 641, 204 Cal. 63, 67 A.L.B. 
1066. 

39 C.J. p 84 note 24 [c]. 

29. Pa.—Bernstein v. Lipper Mfg. 

Co., 160 A. 770, 307 Pa. 36. 

Tex.—Royal Oak Stave Co. v. Groce, 
Civ.App., 113 S.W.2d 315, error dis- 
missed—Hicks v. Dunlap, Civ.App., 
69 S.W.2d 884, error dismissed. 
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sufficient to justify a discharge are petty annoyanc- 
and slight discourtesies.^i While, according to 
some decisions, insolence, which otherwise would 
afiford a sufficient ground, will not necessarily jus¬ 
tify a dismissal when provoked by the master,32 the 
fact that the employee was goaded and unjustly 
provoked to the use of abusive language does not 
necessarily render a discharge unjustifiable.33 

Where moral turpitude is alleged as the ground 
of dismissal, the test is, not morality in the abstract, 
but whether, taking the nature of the servantes em- 
ployment into account, the acts complained of ren¬ 
der him unfit to perform the duties which he had 
undertaken,^^ or did, or were likely to, affiect the 
master ’9 business injuriously.^^ Actual loss is un- 

necessary.35 

Notwithstanding the master has agreed to employ 
a servant permanently, the discharge of such serv¬ 
ant for misconduct may be justifiable.37 

Misconduct antedating the employmcnt, Miscon¬ 
duct antcdating the employment of which the mas¬ 
ter had knowledge is not a ground for dismissal.^s 


e. Adverse'Or Disloyal Interests or Acts 

An emplayee's assertion of an interest or performance 
of acts adverse or disloyal to his employer may Justify the 
discharge of such employee. 

One who asserts an interest, or performs acts, 
adverse^s or disloyaH^ to his employer commits 
a breach of an implied condition of the contract of 
employment which may warrant discharge, as, for 
example, where one secretly engages in a business 
which renders him a competitor and rival of his 
employer,^! and acts of the employee in violation 
of an express provision of the contract that the em¬ 
ployee shall devote his whole time to his employer^s 
business and shall not engage in any other business 
may justify discharge.^2 So, also, the taking of se- 
cret commissions by the employee on transactions 
between his employer and third persons warrants a 

discharge.^^S 

The mere engaging in other business, when not 
inconsistent with a contract of employment, is not 
a sufficient ground for discharge when the business 
of the employer is not injured thereby.^'^ A mere 
planning to engage in a competing business at the 


30. Mo.—Stevens v. Grane, 37 Mo. 
App. 487. 

31. Mass.—Oehme v. Whitlimore- 
Wright Co.. 181 N.E, 733, 279 Mass. 
558. 

39 C.J. p 85 note 26. 

32. U.S.—LulDriko Co. v. Wymann, 
C.C.A.Pa., 290 F. 12. 

39 C.J. p 85 note 27. 

33. in.—While V. Mandel Bros., 248 
Ill.App. 313. 

34. 111.—Ostroff V. A. J. Canfield Co., 
47 N.E.2d 382, 317 Ill.App. 653. 

Mass.—Child v. Boyd & Corey Bool 
& Shoe Mfg. Co., 56 N.E. 608, 175 
Mass. 493. 

39 C.J. p 85 note 29. 

35. N.Y.—Brownell v, Ehrich, 60 N. 

T.S. 112, 43 App.Div. 369. 

39 C.J. P 86 note 30. 

3S. Tenn.—^Wyatt v. Brown, Ch. 

App., 42 S.W. 478. 

39 C.J. p 86 note 31. 

37. Tex.—Matlock v. Gulf, C. & S. F. 
Ry. Co., Civ.App., 99 S.W.2d 1056, 
error dismissed. 

38. Tex.—G. A. Kelly Plow Co. v. 
London, 125 S.W. 974, 69 Tex.Civ. 
App. 208. 

39 C.J. p 86 note 32. 

39. U.S.—In re Nagel, C.C.A.N.T., 
278 F. 105. 

Okl.—^Weber v. Barnsdall, 134 P. 842, 
39 Okl. 212. 

39 C.J. p 82 note 1. 

40. Ohio.—Dayton Rubber Mfg. Co. 
V. Brown. 156 N.E. 136, 116 Ohio 
St. 373. 


Or.—Osburn v. De Force, 257 P. 686, 
122 Or. 360, motion denied 262 P. 
222, 123 Or. 352. 

Pa.—Bernstein v. Lipper Mfg. Co., 
160 A. 770, 307 Pa. 36. 

82 C.J. p 92 note 2. 

XTnfadthfulness to employer^s inter- 
est may Justify discharge prior to 
expiration of term of employment. 
Ky.—Watkins, Inc., v. Cochran, 168 
S.W.2d 351, 292 Ky. 846. 

N.J.—Kellems Producis v. Coley, 160 
A. 639, 10 N.J.Misc. 696. 

Euticing other employees to leave 
employment during the term of their 
contract apparently has been regard- 
ed as a matter which would justify 
discharge.—Perfection Mattress & 
Spring Co. v. Dupree, 113 So. 74, 216 
Ala. 303, 

Sendlng Improper letter to wlfe of 
employer was such an act of unfaith- 
fulness and disloyalty as would jus¬ 
tify discharge.—Bright v. Ganas, 189 
A. 427, 171 Md. 493, 109 A.L.R. 467. 

Charges against employers Ixi suit 
agalnst them 

Manager's charges of incompeten- 
cy and neglect, in suit to enjoin em¬ 
ployers from interfering with his 
management, justified his discharge, 
since such charges constituted a dis- 
play of disloyalty and lack of fidel- 
ity.—Osburn v. De Force, 267 P. 685, 

122 Or. 360, motion denied 262 P. 222, 

123 Or. 352. 

41. Ala.—Perfection Mattress & 
Spring Co. v. Dupree, 113 So. 74, 
216 Ala. 303. 

39 C.J. p 83 note 3. 
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tarticular matters held to warrant 
discharge 

U.S.—Brown v. Dupuy, C.C.A.Ill., 4 
P.2d 367. 

N.Y.—Eleo Shoe Mfrs. v. Sisk, 183 
N.E. 191, 260 N.Y. 100. 

42. U.S.—Hili V. S. E. Massengill, 
D.C.Fla., 69 F.Supp. 1. 

Colo.—Union Deposit Co. v. Schulte, 
7 P.2d 820, 90 Colo. 162. 

Mass.—Walsh v. Atlantic Research 
Associates, 71 N.E.2d 580. 

N.Y.—Eleo Shoe Mfrs. v. Sisk, 183 
N.E. 191, 260 N.Y. 100. 

Exploitation of other business 
As bearing on justification of dis¬ 
charge, it has been stated that, where 
employee engages for period of time 
to give exclusive servico to master, 
employee cannot use employment as 
subterfuge to exploit other business. 
—Bernstein v. Lipper Mfg. Co., 160 
A. 770, 307 Pa. 36. 

43. U.S.—^New Jersey Asbestos Co. 

V. Federal Trade Commn., C.C.A.N. 
Y., 264 P. 509. 

39 C.J. p 83 note 4. 

44. Mo.—Stockton v. John Ainsfield 
Co., 167 S.W. 1143, 180 Mo.App. 
126. 

N.Y,—Brownell v. Ehrich, 60 N.Y.S. 

112, 43 App.Div. 369. 

Buties reg,uiring part time 
Employee employed for four days 
a week was enlitled for remainder of 
time to do such other work as he 
chose, if not inconsistent with du¬ 
ties to employer, as against conten- 
tion that discharge was justified.— 
Miller Agency Co. v. Greene, 177 N. 
,E. 534, 39 Ohio App. 603. 
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expiration oi the term will not justify a dis- 
charge.^5 Negotiations among employees looking to 
their future betterment by engaging in other pur- 
suits, after the expiration of their existing contract 
of employment, does not of itself justify a dis- 

charge.46 

f. Incompetency 

A breach of a servant's implied agreement that he is 
competent to discharge the duties for which he is em- 
ployed may justify his discharge. 

A breach of the implied contract on the part of 
the servant that he is competent to discharge the 
duties for which he is employed may warrant his 
discharge.^*^ A breach warranting discharge may 
arise from a series of omissions which, viewed as 
a whole, warrant the inference that the servant can- 
not properly exert himself in the interests of the 
'master, even though no one of them would consti¬ 
tute a substantial breach of the contractas As a 
general rule, however, failure of a servant to per- 
form his work in an absolutely skillful and satis- 
factory manner does not, in the absence of a spe- 
cial contract, authorize his discharge, but only fail¬ 
ure to perform it in a reasonably skillful manner.'^^ 
Where an employee is required to do work not 


contemplated by the contract of the parties, his 
manner of doing it is not ground for discharge in 
the absence of proof of gross negligence.^® 

Permanent employment, Where a master, in set- 
tlement of a claim for personal injuries, agrees to 
employ a man permanently, he is not bound to re- 
tain him in employment regardless of his manner of 
performing his duties, but may discharge him for 
incompetency,®! but when, on such a consideration, 
he agrees to employ the injured employee in a new 
capacity, he is bound to give him a reasonable op- 
portunity to learn the business before discharging 
him for such cause.®^ 

g. Neglect of Duty 

Negllgence on the part of a servant in the perform- 
ance of his duties may justify his discharge. 

As a general rule, the discharge of a servant or 
employee is warranted where he is guilty of habitu- 
al negligence in the discharge of his duties®^ or of 
any neglect which may or does affect his master in- 
juriously.®^ Even though a servant possesses the 
required skill, frequent and important breaches of 
duty on his part are a sufficient ground for his dis¬ 
charge.®® A temporary absenting, however, will not 


45. Ala.—Perfection Mattress & 
Springr Co. v. Dupree, 113 So. 74, 
216 Ala. 303. 

39 C.J, p 83 note 6. 

46. Ala.—Perfection Mattress & 
Spring Co. v. Dupree, supra. 

47. Ark.—^Hale Hardware Co. v. 
Ragland, 263 S.W. 962, 165 Ark, 
258. 

Ky.—Watkins, Inc., v. Cochran, 168 
S.W.2d 351, 392 Ky. 846—Robert- 
son V. Wolfe, 283 S.W. 428, 214 Ky. 
244, 49 A.L.R. 469. 

Ohio.—Rorick v. Gilbert, 186 N.B. 
756, 45 Ohio App. 96, afUrmed Gil¬ 
bert V. Rorick, 186 N.E. 90, 125 
Ohio St. 636. 

Pa.—Bernstein v. Lipper Mfg. Co., 
160 A. 770, 307 Pa. 36. 

Tex.—Corpus Juris cited iu Hicks v. 
Dunlap, Civ.App., 69 S.W.2d 884, 
error dismissed. 

39 C.J. p 83 note 8. 

DistiUery manager 

Employer could rescind, on ground 
of employee's default, contract for 
employment of distillery manager, 
where commissioner of internal reve- 
nue refused permit to operate distil¬ 
lery for reason that manager was be- 
lieved not trustworthy or competent. 
—^Wischhusen v, American Medicinal 
Spirits Co., 163 A. 685, 163 Md. 565. 
46. Mass.—Casavant v. Sherman, 99 
N.E. 476, 213 Mass. 23. 

49. Ga.—Hattaway v. Sanderlip, 88 
S.E. 941, 145 Ga. 219, 

39 C.J. p 83 note 10. 


Fartlonlar employees 

(1) As bearing on the propriety of 
the discharge of a general manager 
of a manufacturing piant, it was 
stated that such manager need only 
use best skill and judgment in dis¬ 
charging his duties.—Schafer v. 
Thurston Mfg. Co., R.I., 143 A. 613. 

' (2) As to the discharge of the 
manager of a drug store in a hotel, 
the view has been upheld that the 
term *'reasonably well performed"' as 
deflning the obligation of such man¬ 
ager with respect to the perform- 
ance of his duties means that a per- 
son will use such skill and diligence 
as is ordinarily required of the man¬ 
ager of a drug store of the char¬ 
acter conducted by the employer ho¬ 
tel company.—^Dallas Hotel Co. v. 
Lackey, Tex.Civ.App., 203 S.W.2d 557. 

59. La.—Pringle w. Producers’ Tur- 
pentine Co., 63 'So. 359, 126 La. 
1095. 

51. Ark,—St. Louis, I. M. & S. R. 
Co. V. Morgan, 164 S.W. 518, 107 
Ark. 202. 

Tex.—Corpus Juris cited ia Matlock 
V. Gulf, C. & S. F. Ry. 'Co., Civ. 
App., 99 S.W.2d 1066, 1057, error 
dismissed. 

52. lowa.—Moore v. Chicago, B. & 
Q. R. Co., 22 N.W. 650, 66 lowa 
505, 54 Am.R. 2&. 

53. Ark.—^Hale Hardware Co. v. 
Ragland, 263 S.W. 962, 165 Ark. 
258. 


Ky.—^Watkins, Inc., y, Cochran, 168 
S.W.2d 351, 292 Ky. 846. 

Ohio.—^Dayton Rubber Mfg. Co. v. 
Brown, 166 N.E. 136, 116 Ohio St. 
373. 

Pa.—^Elliott V. Wanamaker, 25 A. 

826, 166 Pa. 67. 

39 C.J. p 84 note 16. 

Pailure to make required repoxts 
A requirement that store manager 
render a daily report to employer 
showing business transactions of the 
day for which the report was made, 
as well as ali items of expense which 
had been paid from the petit cash 
account, together with reeeipts 
therefor, was reasonable, as respects 
employer's right to discharge man¬ 
ager for noncompliance.—Haiman v. 
Gundersheimer, 177 So. 199, 180 Fla. 
109. 

Business results disappointing 
As affecting right to discharge, 
want of diligence on part of em- 
ployee may not properly be inferred 
merely because the business disap- 
points the employer’s expectations.— 
Coon V. Floyd Knox, Inc., 296 N.W. 
267, 296 Mich. 305. 

54. Neb.—Armour-Cudahy Packlng 
Co. V. Hart, 54 N.W. 262, 36 Neb. 
166. 

39 C.J, p 84 notes 17, 20. 

55. Pa.—^Peltz r. Printz, 40 A. 486, 
186 P^ 347. 
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necessarily justify a discharge when the nature of 
the employmcnt and the circumstances warrant the 
inference that it will not work an injury to the em- 
ployer.56 

h. Disobedience and Insnbordination 

Conduct or acts of an employee which araount to !n- 
subordination or disobedience may warrant his discharge. 

Conduct or acts of an employee which amount to 
disobedience or insubordination may justify his dis¬ 
charge,unless, according to some cases, such con¬ 
duct or acts are provoked or brought about by the 
conduct of the employer.58 Thus, generally a re- 
fusal or neglect on the servanfs part to obey a law- 
ful and reasonable command, order, or rule of the 
master which, in view of ali the circumstances of 
the case, amounts to insubordination, and is incon- 
sistent with his duties to his master, is a sufficient 
ground for discharge.^^ The rule has been an- 
nounced that in this regard “reasonable’* refers not 
only to the kind and character of directions and 
commands given but also to the manner in which 
they are given.60 According to some decisions the 
willful disobedience of a lawful order of the master 


is a good cause of discharge,®^ even though the 
servant fears that he may be prejudiced by obey- 
ing,62 and even though there has been no resulting 
loss to the employer,63 but the view has been taken 
that, in order to constitute just cause for the dis¬ 
charge of a servant, the disobedience must be with 
respect to matters of such importance in the conduct 
of the business as reasonably require obedience and 
fulfillment,®^ and that in such employments as in¬ 
volve a higher order of Services, and some degree 
of discretion and judgment, it would be unauthor- 
ized and unreasonable to regard skilled mechanics 
or other employees as subject to the whim and ca- 
price of their employers or as deprived of ali right 
of action to such a degree as to be liable to lose 
their places on every omission to obey orders in- 
volving no serious consequences.®^ So, with respect 
to insubordination and disobedience as a ground for 
discharge, it has been stated that an employee hold- 
ing a position of responsibility requiring the exer- 
cise of power is not bound to as striet adherence to 
directions of superiors as is one in an employment 
involving the exercise of less responsibility and dis- 
cretion.66 Even a servant who occupies a position 


56. Ga.—^Vidalla Compress & Power i 
Co. V. Mathews, 67 S.E. 902, 1 Ga. 
App, 66. 

39 C.J. p 84 note 21. 

67. Ark.—Griffln Grocery Co. v. ; 
Thaxton, 11 S.W.2d 473, 178 Ark. ; 
736. I 

Mlnn.—Bang v. International Slsal 
Co., 4 N.W.2d 113, 212 Minn. 135, 
141 A.L.R. 657.' 

Ohio.—Dayton Rubber Mfg. Co. v. 
Brown, 156 N.E. 136, 116 Ohio St. 
873. 

Pa.—Bernstoin v. Lipper Mfg. Co., 
160 A. 770, 307 Pa. 36. 

39 C.J. p 86 note 35. 

What constitutes insubordixiatloiL as 
ground. for discharge 

(1) " "An insubordinate employe Is 
one who refuses to obey orders, not 
submitting to authority, mutinous.’* 
—The White Seal, 4 Alaska 212, 214. 

(2) ‘Insubordination imports a 
willful disregard of express or im- 
plied directions and refusal to obey 
reasonable orders."—Oehme v. Whit- 
temore-Wright Co., 181 N.E. 733, 736, 
279 Mass. 568—Campion v. Boston & 
M. R. R., 169 N.E. 499, 500, 269 Mass. 
679. 

Willful dlsobedleuce Is recognlzed 
as such a brcach of the contract of 
employment as will justify dis¬ 
charge.—^Mclntosh V. Abbott, 120 K. 
E. 883, 384, 281 Mass. 180.> 

58. Ark.—Griffin Grocery Co. v. 
Thaxton, 11 S.W.2d 473, 178 Ark. 
7.36. 

59. U.S.—Compania ■ Constructora 


Bechtel-McCone, S. A. v. McDon¬ 
ald, C.C.A.Cal., 167 F.2d 749. 

Ark.—S. tJnterberger & Co. v. Wiley, 
281 S.W. 899, 170 Ark. 976. 

Oal.—Adams v. Southern Pac. Co., 
266 P. 641, 204 Cal. 63, 67 A.L.R. 
1066—Bhlers v. Langley & Mi- 
chaels Co., 237 P. 66, 72 Cal.App. 
214. 

Ind.—H. C. Bay Co. v. Kroner, 149 
N.E 184, 83 Ind.App. 541. 

La.—Caulfield v. Tazoo & M. V. R. 
Co., 127 So. 686, 170 La. 155. 

Mass.—Oehme v. Whittemore-Wright 
Co„ 181 N.E. 733, 279 Mass. 668— 
Campion v. Boston & M. R. R., 169 
N.E. 499, 269 Mass. 679—Mcintosh 
v. Abbott, 120 N.E. 383, 231 Mass. 
180. 

Neb.—Stoffel v. Metcalfo Const, Co., 
17 N.W.2d 3, 145 Neb. 450. 

N.T.—La Duke v. International Pa¬ 
per Co., 17 N.T.S.2d 608, 268 App. 
Div. 375—Speiden v. Innis, 215 N. 
T.S, 515, 216 App.Div. 408. 

Tex.—Carpus Juris clted in Robert- 
son V. Panhandle & S. F. Ry. Co., 
Civ.App., 77 S.'W.2d 1078, 1080, er¬ 
ror dismissed. 

Va.—Corpus Juris q.uoted Iu Spots- 
wood Arms Corporation v. Este, 
133 S.E. 570, 675, 147 Va. 1047. 

39 C.J. p 86 notes 36, 36. 

Facts held insuflcieut to sliow Iu- 
subordJuatiou or disobedleuce 

Cal.—Goudal v. Cecil B. De Mille 
Pietur es Corporationi, 5 P.2d 432, 
118 Cal,App. 407, hearing in su¬ 
preme court denled 7 P.2d 174, 118 
Cal.App. 407. 

111.—Corby v. Seventy-One Hundred 
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JefCery Ave. Bldg. Corp., 60 N.E.2d 
236, 325 I11.APP. 442. 

39 C.J. p 86 note 35 [f]. 

60. Ark.—S. Unterberger & Co. v. 
Wiley, 281 S.W. 899, 170 Ark. 976. 

Dlsciission of rule 
An omployer must make his re- 
quosts In a courteous manner and 
he must not couch his orders in abu¬ 
sive and insulting language, and 
then expect obodionce.—S. Unter¬ 
berger & Co. V. Wiley, supra. 

61. 111.—Sterling Emcry Wlieel Co. 
V. Magee, 40 Ill.App. 340. 

39 C.J. p 87 note 39. 

Birectiou to evlct teuauts 
An employee hired to manage real- 
ty was justifiably discharged where 
employee refusod to carry out em- 
p!oyer’s orders to evict certain ten- 
ants.—Lightcap v. Keaggy, 194 A. 
347, 128 Pa.Super. 348. 

62. La.—Vicknair v. Southsldo 
Plantation Co., 10 La.App. (Or- 
leans) 43. 

39 C.J. p 87 note 37. 

63. Pa.—Matthews v. Park, 23 A. 
208, 146 Pa. 384. 

39 C.J. p 87 note 38. 

64. Mo.—Jordan v. J. R. Weber 
Moulding Co., 77 Mo.App. 672. 

39 C.J. p 86 note 36. 

65. Mich.—Shaver v. Ingham, 26 
N.W. 162, 68 Mich. i649, 6'5 Am.R. 
712. 

39 C.J. p 87 note 40. 

69. Mass.—Mansfield v. Lang, 200 
N.E. 110, 293 Mass. 386. 
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of authority and responsibility, however, is subject ' 
to the obligation of obedience to the reasonable or- 
ders of the master so that such employee may prop- 
erly be discharged for disobedience to such an or- 
der.67 

In order to justify an employer in disregarding a 
provision of the employment contract for a notice 
of a specified period before termination and in 
discharging the employee forthwith on the ground 
that the employee has disobeyed a rule, order, or 
instruction, it must appear that there has been a 
violation of such rule, order, or instruction,6s and 
it has been held that the act or omission constitut- 
ing the alleged violation must have been intention- 
al,69 and that the alleged violation must have been 
willful and deliberate on the part of the employee.*^® 
While it has been stated that willful diSobedience 
which will constitute a ground for discharge means 
something more than a conscious failure to obey 
and that it involves a wrongful or perverse disposi- 
tion, such as to render the conduct unreasonable and 
inconsistent with proper subordination,7i according 
to somv decisions in order to constitute willful dis¬ 
obedience which will justify discharge, it is not 
essential that the conduct of the employee should 
be perverse or malicious or that it should be the 
resuit of an evil intent toward the employer.72 

A master may not discharge an employee for vio¬ 
lation of a rule of which the employee had no no- 
tii:e,73 and a refusal of a servant to perform Serv¬ 
ices not provided for by the contract will not jus¬ 
tify a discharge,74 although it has been held that 
an employee who in an emergency refused to obey 
an order to perform work outside of his regular du- 
ties was rightfully discharged for such refusal.75 

An employee has the right, without breaching his 
implied obligation to his employer and thus creat- 


§ 43 

ing ground for discharge, to protest regarding 
working conditions and rules of the employer and 
to request that they be altered,76 and to that end 
the employee may discuss the subject with fellow 
employees and join with them in a peaceful and or- 
derly presentation of the grievance.'^'^ 

i. Intoxication or Intemperance 

Intoxication which renders a servant unfit for the 
fuil and proper discharge of his duties may Justify his 
discharge. 

Independently of any agreement to that effect, the 
master may discharge the servant when, by intoxi¬ 
cation, he unfits himself for the full and proper dis¬ 
charge of his duties,78 and it is immaterial that at 
the time of the discharge the employee had quit 
drinking,79 and discharge is justifiable even when 
the employee is not incapacitated thereby, if his in¬ 
toxication is or may be prejudicial to the master^s 
interests;SO and this is especially true when the 
employment, in its very nature, requires sobriety.Sl 
The fact that liquor was drunk as medicine is no 
excuse for gross intoxication.82 Drinking, although 
excessive, when indulged in, in the entertainment 
of the employer’s customers, with his acquiescence, 
and for the purpose of promoting their good will, is 
not a just cause for discharge when such conduct 
is not harmful, but beneficial to the employer.33 

§ 43. - Condonation of Breach of Con¬ 

tract and Effect of Reparation 

The master may walve, and thereby lose, his right to 
discharge a servant for breach of contract or duty. Con¬ 
donation does not, however, affect the right to discharge 
because of occurrences subsequent to condonation. 

Notwithstanding an employee has been guilty of 
a breach of contract or misconduct which would 
justify a discharge, the employer may waive, and 
thereby lose, his right in this regard.^^ Thus, a 


e7. Conn.—Pollak v. Danbury Mfg. i 
Co., 131 A. 426, 103 Conn. 653. | 

Trlvlal derelictioxis 
The rule is subject to the qualifi- 
cation that there may be derelictions 
of duty by the servant so trivial or 
inconsequential that the law will not 
take note of them.—Pollak v. Dan¬ 
bury Mfg. Co., supra. 

68. Cal.—Ehlers v. Langley & Mi- 
chaels Co., 237 P. 55, 72 Cal.App. 
214. 

69. Cal.—Ehlers v. Langley & Mi- 
chaels Co., supra. 

70. Cal.—Ehlers v. Langley & Mi- 
chaels Co., supra. 

71. Mich.—Shaver v. Ingham, 26 N*. 
W. 162, 58 Mich. 649, 65 Am.R. 
712. 

72. Cal.—^Ehlers v. Langley & Mi- 

56 C.J.S.-28 


chaels Co., 237 P. 55, 72 Cal.App. 
214. 

Minn.—Bang v. International Sisal 
Co., 4 N.W.2d 113, 212 Minn. 135, 
141 A.L.R. 657. 

73. Ind.—Hamilton v. Love, 53 N.E. 
181, 152 Ind. 641, rehearing denied 
54 N.E. 437, 152 Ind. 641, 71 Am. 
S.R. 384. 

39 C.J. P 87 note 41. 

74, Ga.—Savannah River Lumber 
Co. V. Myers, 108 S.E. 836, 27 Ga*. 
App. 399. 

39 C.J. P 82 note 96, p 87 note 42. 

76. Ala.—St. Louis & S. F. R. Co. 
V. Hunt, 60. So. 530, 6 Ala.App. 434. 

70. Cal.—Greene v. Hawaiian Dredg- 
. ing Co., 157 P.2d 367, 26 Cal.2d 
246. 

77. Cal.—Greene v. Hawaiian Dredg- 
ing Co., supra. 
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78. Minn.—Smith v. St. Paul & D, 
R. Co., 62 N.W. 392, 60 Minn. 330* 

39 C.J. p 87 note 45. 

79. Miss.—^Willis v. Lowery, 57 So* 
418, 101 Miss. 118, 38 L.R.A.N.S.. 
339, Ann.Cas.l916A 1018. 

80. Ky,—Louisville & N. R. Co. v* 
Cox, 141 S.W. 389, 145 Ky. 667. 

39 C.J. p 87 note 47. 

81. N.T.—Herbert v. Wood, Dolsoij 
Co., 185 N.T.S. 325, 113 Misc. 671. 

39 C.J. p 87 note 48. 

82. N.T.—Dunkell v. Simons, 7 N, 
T.S. 655, 15 Daly 352. 

39 C.J. p 87 note 49. 

83. U.S.—Carpenter Steel Co. v, 
Norcross, Ohio, 204 F. 637, 123 C, 
C.A. 63, Ann.Cas.l916A 1035. 

84. 111.—Corby v. Seventy-One Hun^. 
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master who, after knowledge^S of a breach of con- 
tract or duty on the part of his servant, continues 
to accept his Services without reasonable cause for 
delay in discharging him^® is presumed to have 
waived the breach, and, as a general rule, will not 
be allowed to set it up afterward,87 at least as the 
sole ground for discharge.^S Although the conduct 
of the master in continiiing to accept the Services of 
the servant after the 'kiiowledge of a material 
breach of contract on the latter’s part is prima facie 
condonation of tlic offense in the absence of any 
explanation,^^ it does not, as a matter of law, es- 
tablish a w^aiver of his right to discharge him,^® 
and the master does not waive his rights by postpon- 
ing action until after there has becn an investiga- 
tion.^i 

Condonation of the employce’s prior brcachcs of 
contract is subjcct to the implied condition of fu¬ 
ture good conduct in compliancc with the terms of 
the contract.^2 Sq, condonation can in no respect 
extend to subsequent offenses or to a continucd dc- 
riciency,^3 ^nd this is especially so in the lattcr 
case, when the objcction of the master to the serv¬ 
antes conduct is repeated.^^ It has bcen held or 


recognized that subsequent misconduct may be con- 
sidered in the light of the delinquencies waived 
and that the retention of a servant after knowledge 
of certain breaches of duty does not prevent their use 
as grounds of discharge when the offense is re- 
peated;®® in this connection it has been stated that, 
by continuing employment after knowledge of the 
employee’s breach of duty, the employcr waives his 
right to discharge but does not waive the breach 
of duty.97 

Although a servant has fulfilled a stipulation to 
make reparation for his mistakcs, these may justi- 
fy his employer in rescinding the contract.^S A re- 
quest by an employcr to an employee to reconsider 
his refusal to obey an order is not, as a matter of 
law, a waiver of the right to discharge and a con- 
doiiation of the latter’s breach of contract, although 
the employee does reconsider and offers to com- 
ply.^s The fact that the employer made payments 
which he was not required to make after a breach 
of contract by the employee does not prevent the 
former from asserting such breach,^ and a like rule 
applies with respect to the paymcnt of wages or 


drod JofCery Ave. Bldg, Corp., 60 
N.R2d 236, 82S Ill.App. 442. 

Me.—Dube v. Simard, 129 A. 488, 
124 M<‘. 369. 

Tox.—ElHott-Groer Office Supply Co. 

V. Martin, Clv.App., 54 S.W.2d 1068, 
sot aside on other grounds 86 S. 

W. 2d 635, 126 Tex. 112. 

Direction to retum after aljsenoe 

EmployGe's breach of contract by 
absonting himself without due per- 
mission was waived by employer’s 
unconditional dircction to return.— 
Demington Typcwritor Co. v. Hali, 
116 So. 73, 22 Ala.App. 267, certiorari 
donied 1X5 So. 74, 217 Ala. 128. 

lixercise of option to renew cootu 
tract was declarati on by act that 
past conduct was not a justificati on 
for termination of contract.—Goudal 
V. Cocil B. Do Milio Picturos Corpo¬ 
ration, 5 P.2d 432, 118 Cal.App. 407, 
hearing denicd 7 P.2d 174, IIS Cal. 
App. 407. 

Contract under seal' 

The fact that the contract of om- 
ployment was under seal did not 
provent a waiver.—Dube v. Simard, 
129 A. 488, 124 Me. 369. 

Waiver held uot shown 

U.S.—Brown v. Dupuy, C.C.A.IIL, 4 
P.2d 367. 

85. Ark.—Perkins v. Gillett Ware- 
house Co., 232 S.W. 1'7, 149 Ark. 
253. 

39 C.J. p 88 note 56. 

80. U.S.—In re Nagel, C.C.A.N.Y., 

278 P. 105. 

39 C.J. p 88 note 57. 


87. Ark.—Perkins ■ v. Gillett Ware- 
houso Co., 232 S.W. 17, 149 Ark. 
253. 

39 C.J. p 88 noto 58. 

88. W.Va.—Gordon v. Dickinson, 
130 S.E. 650, 100 W.Va. 490, 44 
A.L.R. 526. 

89. U.S.—In re Nagel, C.C.A.N.T., 
278 P. 105. 

80. U.S.—In re Nagel, supra. 
N.Y.—Rafalo v. Ed^lslein, 140 N.Y.S. 
1076, 80 Misc. 153. 

91. U.S.—Compania Constructora 
Bochtol-McCono, S. A. v. McDonald, 
C.C.A.Cal., 157 P.2d 749. 

39 C.J. p 88 note 61. 

92. Mont.—Hili Cattle Corporation 

V. Killorn, 256 P. 497, 79 Mont 
327. 

W.Va,—Gordon v. Dickinson, 130 S. 
E. 650, 100 W.Va. 490, 44 A.L.R. 
62,6. 

93. Tex.—^United 011 Co. v. Grey, 
102 S.W. 934, 47 Tox.Civ.App. 10. 

39 C.J. p 88 note 62, 

94. Ky.—Thomas v. Houston, Stan- 
wood & Gamble Co., 142 S.W. 214, 
146 Ky. 156, 37 L.R.A.,N.S., 950, 

* Ann.Cas.19130 185. 

39 C.J. p 89 note 63. 

95. Mass.—Danicll v. Boston & M. 
R. Co., 68 N.E. 337, 184 Mass. 337. 

Utah.—Hauerbach v. Calde r, 49 P. 
649, 15 Utah 371. 

96. Mont—Hili Cattle Corporation v. 
Killorn, 256 P. 497, 79 Mont 327. 

N.Y.—Kilian v. Ferrous Magnetic 

434 


Corporation, 280 N.Y.S. 909, 246 
App.Div. 298. 

Tonn.—Jackson v. Texas Co., 10 
Tcnn.App. 235. 

Va.—Corpus Juris clted ia Spots- 
wood Arms Corporation v. Este, 
133 S.E. 570, 575, 147 Va. 1047.' 

30 C.J. p 89 note 65. 

Otherwlse stated 

(1) If aets of misconduct and 
nogligence of omployo<‘ are repeated 
after condonation, (mtlre course of 
conduct of employee may be laken 
inio considoration as justification for 
discharge. 

lowa.—Durr v. Ciear Lako Park Co., 
218 N.W. 54, 205 lowa 279. 

W.Va.—Gordon v. Dickinson, 130 S. 
B. 650, 100 W.Va. 4 90, 44 A.L.R. 
526. 

(2) Where vlolations of duties are 
repeated from time to time until the 
servantes discharge, tho entirc course 
of his conduct may be considered in 
determining whether the discharge 
was justifled, oven Ihough the mas¬ 
ter retainod the servant knowing of 
his misconduct.—Siselman v. Cohen, 
54 N.Y.S. 091, 26 Misc. 529. 

97. lowa.—Durr v. Ciear Lake Park 
Co., 218 N.W. 64, 205 lowa 279. 

98. Ala.—Burkham v. Daniel, 56 
Ala. 604. 

99. N.Y.—Rafalo v. Edelstein, 140 
N.Y.S. 1076, 80 Misc. 153. 

1. 111.—Newman v. Newman Clock 
Co., 109 N.E. 324, 268 IU. 418. 
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salary to the time of discharge.2 The right of a 
master to discharge a servant for incompetency is 
not waived by a stipulation of the contract for Serv¬ 
ices that it should be void only by some providen- 
tial cause or matters beyond the control of either 
party.® 

§ 44. Cause for Termination and Statement 
Thereof 

a. In general 

b. Statutory provisions in general 

c. Actions 

a. In Greneral 

The motive of the master In discharglng a servant Is 
immateriai if legal ground for discharge exists; in the 
absence of statutory or contractual requirement, the mas¬ 
ter need not assign a reason for discharge and, as a 
general rule, may Justify a discharge on a ground other 
than that assigned at the time of discharge. 

The motives which actuate the master in dis- 
charging the servant are wholly immateriai, if any 
legal ground exists for such discharge,^ and it is im¬ 
materiai whether or not ali, or any, of the grounds 
were known to the master when he discharged the 
servant.® In the absence of statutory or contractual 
requirement, it is not necessary for the master to 
assign a reason for the discharge;® nor, according 
to the rule usually recognized, is he estopped to 
rely on a reason other than, or different from, that 


§ 44 

assigned at the time o£ discharge, whether or not 
known to him at the time of discharge.'^ Accord¬ 
ing to some decisions, however, if an employer, in 
discharging an employee, assigns a particular cause 
of complaint, he will be held to it.® It has been 
held that an employer who has disposed of his busi- 
ness and thereupon has discharged an employee 
cannot fall back on a reserved right to discharge for 
unsatisfactory Service, as a justification of the dis¬ 
charge. ^ Where, under the contract, the employee 
is entitled to a written notice of termination speci- 
fying the cause, a discharge in connection with 
which a cause is not specified or an insufhcient 
cause is specified is wrongful,^® and, it has been 
held that the employer may not justify the dis¬ 
charge by reliance on a cause not specified in the 
notice.^i 

b. Statutory Provisions in G-eneral 

Some statutes requiring the issuance to an employee,, 
discharged or leaving the Service, of a service [etter stat- 
Ing the cause of termination have been regarded as valld^ 
but the validity of some statutes of this general type has 
been deniedj the construction and effect of a valid stat-, 
ute of this descriptlon depend largely on Its terms. 

A statute requiring an employer to issue to an 
employee, discharged or leaving its Service, a Serv¬ 
ice letter stating the character of the Service ren- 
dered, the duration thereof, and the true cause of 
the termination, has been regarded as valid,^2 under 


2. N.C.—Johnson v. Van Winkle Gin 
& Machine Co., 41 S.E, 882, 130 N. 
C. 441. 

W.Va.—Gordon v. Dickinson, 130 S. 
B. 650, 100 W.Va. 490, 44 A.L.R. 
526. 

3. W.Va.—Pranklin v. T. H. Lilly 
Lumher Co., 66 S.E. 225, 66 W.Va. 
164. 

4. Ala.—Comerford v. International 
Harvester Co., 178 So. 894, 235 
Ala. 376. 

N.Y.—^Kilian v, Ferrous Hagnetic 
Corporation, 280 N.Y.S. 909, 246 
App.Div. 298. 

39 C.J, p 89 note 69, p 96 note 59. 

Discharge hy superior servant 

(1) A superiores causing the dis¬ 
charge of employee as revenge for 
superiores failure to alienate affec- 
tions of employee's wife would im- 
pose no liability on employer if dis¬ 
charge was in accordance with su- 
perior’s right under employer’s con¬ 
tract with employee.—Comerford v. 
International Harvester Co., 178 So. 
894, 235 Ala. 376. 

(2) Where in such case the con¬ 
tract provided for employment of 
plaintifC as long as his Services were 
satisfactory, the employer was not 
liable to plaintifC, notwithstanding 


employer’s refusal to reinstate plain- 
tice after plaintifC informed employer 
that his superior maliciously and 
falsely reported that plaintifC’s Serv¬ 
ices were unsatisfactory as revenge 
for superior’s failure to alienate af¬ 
fectione of • plaintifC^s wife, where 
discharge was in accordance with 
employer’s right under contract.— 
Comerford v. International Harves¬ 
ter Co., supra. 

5. N.M.—Corpus Juris clt«d. in 
Kiker v. Bank Sav. Life Ins. Co., 
23 P.2d 366, 368, 37 N.M. 346. 

39 C.J. p 89 note 70, p 96 note 69. 

e. Miss.—Montgomery Ward & Co. 

V. Skinner, 25 So.2d 672. 

Mo.—Bell V. Faulkner, App., 76 S.W. 
2d 612. 

Ohio.—Ullman v. May, App., 70 N.E. 
2d 607, affirmed 72 N.E.2d 63, 147 
Ohio St. 468. 

OkL—Foster v. Atlas Life Ins. Co., 6 
i P.2d 806, 154 Okl. 30. 

S.C.—Parker v. Southeastern Haul- 
ers. 41 S.B.2d 387, 210 S.C. 18. 

39 C.J. p 89 note 72. 

7 . ]sr.M. —^Corpus Juris citeU in 
Kiker v. Bank Sav. Life Ins. Co., 
23 P.2d 366, 368, 37 N.M. 346. 

]Sr.Y.—^Beck v. Fybern Holding Cor- 
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poration, 263 N.Y.S. 9, 238 App. 
Div. 25. 

39 C.J. p S9 note 73. 

8. La.—Vicknalr v. Southside Plan-. 
tation Co., 10 La.App., Orleans, 43 
—^Warner v. Fabacher, 6 La.App., 
Orleans, 37. 

9. lowa.—Seelman v. Farmers' Co- 
Op. Co., 165 N.W. 311, 181 lov^a, 
1228. 

10. N.M.—Kiker v’ Bank Sav. Life 
Ins. Co., 23 P.2d 366, 27 N.M. 346. 

Ooutract entitllng employee to state- 
meut of oause 

Employment contract enumerating 
four causes sufficient for discharge 
on written notice entitled employee 
to written statement of cause for • 
disraissal.—Kiker v, Bank Sav. Life 
Ins. Co., supra. 

11. N.M.—^Kiker v. Bank Sav. Life • 
Ins. Co., supra. 

N.Y.—Mortimer v. Bristol, 180 N.Y.S. 
55, 190 App.Div. 452. 

12. Mo,—State ex rei. Terminal R. 

R. Ass’n of St. Louis v. Hughes, 
169 S.W.2d 328, 350 Mo. 869—- 

Cheek v. Prudential Ins. Co. of * 
America, 192 S.W. 387. L.R.A.,N.S.,. 

I 1918A 166. 

39 C.J. p 90 note 85. 
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the police power of the state.^® It has been held 
that such a statute does not interfere with the right 
of the employer to employ or discharge whomever 
the employer chooses.^^ it has also bcen held or 
recognized, however, that a statute of this general 
type cannot be sustained as an exercise of the po¬ 
lice power.15 The question whcther such a statute 
is violative of constitutional guaranty of freedom 
of contract or of freedom of speech is discussed in 
Constitutional Law §§ 211, 213 c (1). 

Some statutes requiring the issuance of a Service 
letter showing the cause of discharge and other 
matters are both remedial and penal.i® Under such 
a statute an employee who has been discharged and 
is otherwise within the terms of the statute is en- 
titled to have a Service letter issued to him.17 

Some statutes which in terms make it the duty 
of a specified ofhcer of a Corporation to issue Serv¬ 
ice letters in effect impose such duty on the Corpo¬ 


ration acting through such an officeres and do not 
impose the duty on such an officer in his individual 
capacity.^9 A Corporation is requircd to have an 
officer 'svho may comply with the statute,^0 and the 
Corporation is not relieved of the duty to issue a 
Service letter by the mere fact that it docs not have 
an officer whose designation is the same as that 
specified in the statute.^i 

Under some statutes it is essential that the em¬ 
ployee shall have been employed for at least a 
specified period in order to have the right to ob- 
tain a Service letter ,22 and such employment must 
have been continuous.23 A request in accordance 
with the provisions of the statute for the issuance 
of a Service letter is essential in order to render the 
employer guilty of a breach of duty for failure to 
issue such a letter.24 It has been held that an em¬ 
ployer may rightfully refuse to issue a statutory 
Service letter to a discharged employee, except on 


as. Mo.—state ex rol. Terminal R. 
R. Ass’n of St. Louls v. Hughes, 
169 S.W.2d 328, 350 Mo. 869—Cheek 
V. Prudential Ins. Co., 192 S.W. 
387, L.R.A.,N.S., 1918A 166. 

^9 C.J. p 90 note 78. 

14. XJ.S.—Prudential Ins. Co. v. 
Cheek. Mo., 42 S.Ct 616, 259 U.S. 
630, 66 L.Ed. 1044, 27 A.L.H. 27. 

Okl.—Dickinson v. Perry, 181 P. 604, 
75 Okl. 26. 

15. Kan.—Atchison, Topeka & San¬ 
ta P§ Ry. Crt. V. Brown, 102 P. 
459, 80 Kan. 312, 23 L.R.A.,N‘.S., 
247, 133 Am.S.R. 213, 18 Ann.Cas. 
346. 

'Tex.—St. Louis Southwestern R. Co. 
V. Griffln, 171 S.W. 703, lOC Tex. 
477, L.R.A.1916B 1108, followcd in 
Galveslon, H. & S. A. Ry. Co. v. 
State, Civ.App., 175 S.W. 1096. 

39 C.J. p 90 note 79 [a]. 

16. Xn DMissourl 

(1) The rule stated in the text has 
laeen announced with respect to the 
.statute, now Rev.St. § 6064, which 
in the first part imposes the duty 
■on superintendente and managers of 
-corporations to issue Service letters 
,and in that respect is remedial, and 
in the second part renders a super¬ 
intendent or manager guilty of a 
misdemeanor for failure to comply 
with the statute and in that respect 
is ponal.—State ex rei. Terminal R. 
R. Ass'n of St. Louis v. Hughes, 169 
;S.W.2d 328, 350 Mo. 869. 

(2) The view has apparently been 
taken that the statute should be giv- 
en a striet construction by reason 
of its penal character, but also 
should be given reasonable applica- 
tion in view of its objects and pur- 
poses and evils to be remedied there- 
'by.—^Walker v. St. Joseph Belt Ry. 
«Co.. App., 102 S.W.2d 718. 


(3) It has been laid down general- 
ly, however, that the statute is penal 
and is to be .strictly construed.— 
Lyons v. St. Joseph Belt Ry. Co., 
84 S.W.2d 933, 232 Mo.App. 675, cer¬ 
tiorari quashed State ex rei. St. 
Joseph Belt Ry. Co. v. Shain, 108 
S.W.2d 351, 341 Mo. 733. 

(4) It has also been laid down 
that the statute must be strictly 
construed as to those portions which 
are against employers but liberally 
construed as to those which are in 
their favor.—Barrows v. Riss & Co., 
179 S.W.2d 473, 238 Mo.App. 334. 

17. Mo.—^Walker v. St. Joseph Belt 
Ry. Co., App., 102 S.W.2d 718. 

Irxegnlaar work 

(1) A railroad employee who 
worked continuously for railroad for 
more than ten years unlil his dis¬ 
charge was within Service letter 
statute so as to require railroad to 
furnish Service letter, notwithstand- 
ing he was not called for work daily 
during the two last years, where he 
held himself available for work when 
needed and did extra work when 
called.—Ackerman v. Thompson, Mo., 
202 S.W.2d 796. 

(2) Under statute requiring cor¬ 
porate employers to furnish dis¬ 
charged employees Service letter if 
such employees shall have been in 
Service for a period of at least nine- 
ty days, specified period of Service 
had reference to continuous employ¬ 
ment of at least ninety days.—^Acker- 
man v. Thompson, supra. 

18. Mo.—State ex rei. Terminal R. 
R. Ass’n of St. Louis v. Hughes, 
169 S.W.2d 328, 350 Mo. 869—Cheek 
V. Prudential Ins. Co., 192 S.W. 387, 
L.R.A.,N.S., 1918A 166—Burens v. 
Wolfe Wear-U-Well Corporation, 
158 S.W.2d 175, 236 Mo.App. 892— 
Lyons v. St. Joseph Belt Ry. Co., 
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84 S.W.2d 9S3, 232 Mo.App. 675, 
certiorari quashed State ex rei. 
St. Joseph Belt Ry. Co. v. Shain, 
108 S.W.2d 361, 341 Mo. 733. 
Statute merely speclfles officer, or 
officers, of Corporation whose duty 
it is to issue Service letter.—Soule v. 
St. Joseph Ry., Light, Heat & Pow¬ 
er Co., 274 S.W. 617, 220 Mo.App. 
497. 

19. Mo.—State ex rei. Terminal R. 

R. Ass'n of St. Louis v. Hughes, 
169 S.W.2d 328, 360 Mo. 869— 
Cheek v. Prudential Ins. Co., 192 

S. W. 387, L.R.A.,N.S., 1918A 166— 
Burens v. Wolfe Wear-U-Well 
Corporation, 168 S.W.2d 176, 236 
Mo.App. 892. 

20. Mo.—Lyons v. St. Joseph Belt 
Ry. Co., 84 S.W.2d 933, 232 Mo. 
App. 675, certiorari quashed State 
ex rei. St. Joseph Belt Ry. Co. v. 
Shain, 108 S.W.2d 361, 341 Mo. 733. 

21. Mo.—Chrisman v. Terminal R. 
Ass'n of St. Louis, 167 S.W.2d 230, 
237 Mo.App. 181, certiorari quashed 
State ex rei. Terminal R. R. Ass'n 
of St. Louis V. Hughes, 169 S.W.2d 
328, 350 Mo. 869—Walker v. St. 
Joseph Belt Ry. Co., App., 102 S. 
W.2d 718—Lyons v. St. Joseph Belt 
Ry. Co., 84 S.W.2d 933, 232 Mo.App. 
575, certiorari quashed State ex 
rei. St. Joseph Belt Ry. Co. v. 
Shain, 108 S.W.2d 361, 341 Mo. 733. 

22. Mo.—Barrows v. Riss & Co., 179 
S.W.2d 473, 238 Mo.App. 334. 

23. Mo.—Barrows v, Riss & Co., 
supra. 

24. Mo.—Seiller v. Kiel, 149 S.W.2d 
463, 235 Mo.App. 952. 

Okl.—Chicago, R. I. & P. R. Co. v. 

Hali, 159 P. 861, 60 Okl. 220. 

39 C.J. p 90 note 88. 
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the condition that he first surfdfider' a Service let- 
ter which he had previously received from his em- 
ployer in accordance with the terms of the contract 
of employment.2® 

In order to be sufiEcient, the Service letter must 
«atisfy the requirements of the statute.^® 

c. Actions 

Under some, but not all, statutes providing for fur- 
Tiishing to an employee a statement of the cause or rea- 
son of termination of his employment, the employee has a 
right of action against the employer for failure to com- 
ply with the statute. 

Some statutes requiring the issuance of Service 
letters stating the cause of termination of employ- 
•ment and other matter impliedly give a right of 
.action to the employee against the employer for 
fdamages for breach by the employer of the duty 
to issue such a letter.27 It has been held, however, 
that a statute which merely provides that an em¬ 
ployee may demand the reason of his discharge and 
that the Corporation employing him shall furnish 
such reason to him, and which does not declare that 


the failure to furnish such reason shall be unlaw- 
ful, does not give the discharged employee a right 
of action against his employer for failure to com- 
ply with such statute.^s 

Furnishing a proper Service letter after action 
for failure to furnish such a letter has been com- 
menced has been held not to destroy the cause of 
action.^^ Defendant in such an action is estopped 
to deny that a proper request was made for the is¬ 
suance of the letter, where defendant actually is- 
sued an insufficient letter on request of plaintiff.^O 

Actions for wrongful discharge are discussed in¬ 
fra §§ 47-59. 

In an action for failure to give a Service letter as 
required by statute, the usual rules as to pleading,^! 
evidence,32 and trial^S are applicable. Accordingly, 
plaintiff^s counsel, in his argument, has the right to 
refer to the financial condition of defendant as 
bearing on the amount of puniti ve damages, if 
any.34 

In an action for failure to furnish a Service let- 


;25. Okl.—st. Louis & S. F. R. Co. 
V. Fitzmartin, 136 P. 764, 39 Olil. 
666 . 

,2’S. Effeot on employee 

“It is commendable for an em¬ 
ployer to desire to protect its form- 
'er employee but under our statute if 
a discharged employee demands a 
.Service letter, then 'truth must out,' 
and the employee can accept the 
•consequences."—Van Sickle v. Katz 
Drug Co., 151 S.W.2d 489, 494, 235 
Mo.App. 952. 

Xietter held insufficient 
Mo.—Gerharter v. Mitchellhill Seed 
Co., App., 157 S.W.2d 577—Walker 
V. St. Joseph Belt Ry. Co., App., 
'102 S.W.2d 718—Lyons v. St. Jo- 
,seph Belt Ry. Co., 84 S.W.2d 933, 
232 Mo.App. 575, certiorari quashed 
iState ex rei. St. Joseph Belt Ry. 
Co. V. Shain, 108 S.W.2d 351, 341 
Mo. 733. 

:27. Mo.—State ex rei. Terminal R. 

R. Ass’n of St. Louis v. Hughes, 
169 S.W.2d 328, 350 Mo. 869—Cheek 
V. Prudential Ins. Co., 192 S.W.2d 
3S7, L.R.A.1918A, 166—Walker v. 
St. Joseph Belt Ry. Co., App., 102 

S. W.2d 718—Lyons v. St. Joseph 
Belt Ry. Co., 84 S.W.2d 933, 232 
Mo.App. 575, certiorari quashed 
State ex rei. St. Joseph Belt Ry. 
Co. V. Shain, 108 S.W.2d 351, 341 
Mo. 733. 

: 2S. Chio.—Crall v. Toledo & Ohio 
Central R. Co., 7 Ohio Cir.Ct. 132, 
3 Ohio Cir.Dec. 696. 

29. Mo.—^Van Sickle v. Katz Drug 
Co., 161 S.W.2d 489, 236 Mo.App. 
952. 

;30. Mo.—Soule v. St. Joseph Ry., 


Light, Heat & Power Co., App., 274 
S.W. 617. 

31. Pleading held sufficient to allege 
a demand.—Ackerman v. Thompson, 
Mo., 202 S.W.2d 795. 

Proof olfered should conform to 
the pleadings.—Soule v. St. Joseph 
Ry., Light, Heat & Power Co., Mo. 
App., 274 S.W. 617. 

32. Burden of proof . 

It is incumbent on plaintiff to 
bring himself within the terms of 
the statute.—Lyons v. St. Joseph 
Belt Ry. Co., 84 S.W.2d 933, 232 Mo. 
App. 575, certiorari quashed State ex 
rei. St. Joseph Belt Ry. Co. v, Shain, 
108 S.W.2d 351, 341 Mo. 733. 
Evidenoe held inadmissible 

Evidence on behalf of defendant 
which merely tends to show that a 
Service letter would not have been 
of any actual value to plaintiff has 
been held not to be admissible.— 
Soule V. St. Joseph Ry., Light, Heat 
& Power Co., Mo.App., 274 S.W. 517. 
Weight and sufficienoy 

(1) Evidence held sufficient.—Ger- 
harter v.. Mitchellhill Seed Co., Mo. 
App., 157 S.W.2d 577—Walker v. St. 
Joseph Belt Ry. Co., Mo.App., 102 S. 
W.2d 718—Lyons v. St. Joseph Belt 
Ry. Co., 84 S.W.2d 933, 232 Mo.App. 
575, certiorari quashed State ex rei. 
St. Joseph Belt Ry. Co. v. Shain, 108 
S.W.2d 351, 341 Mo. 733. 

(2) Plaintiff is entitled to have all 
the evidence on question of refusal 
of Service letter through spite and 
ill will and all reasonable inferences 
that may be drawn therefrom con- 
sidered in the light most favorable 
to him but the evidence must be 
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substantial and a scintilla or modi¬ 
cum of evidence is not sufficient and 
the inferences must be reasonable 
and not forced.—Hatton v. Carder 
Wholesale Grocery Co., 150 S.W.2d 
1096, 235 Mo.App. 1198. 

33. Evidence held sufficient to go 
to jury 

Mo.—Gerharter v. Mitchellhill Seed 
Co., App., 157 SW.2d 677—Walker 
V. St. Joseph Belt Ry. Co., App., 
102 S.\v'.2d 718—McCrory v. Kurn, 
App., 101 S.W.2d 114—Lyons v. 
St. Joseph Belt Ry. Co., 84 S.W. 
2d 933, 232 Mo.App. 575, certiorari 
quashed State ex rei. St. Joseph 
Belt Ry. Co. v. Shain, 108 S.W.2d 
351, 341 Mo. 733—Hali v. St. Louis- 
San Francisco Ry. Co., 28 S.W.2d 
687, 224 Mo.App. 431. 

Evidence held insufficient to go to 
jury 

Tex.—Richardson v. Texas & N. O. 
Ry. Co., Civ.App., 75 S.W.2d 962, 
error dismissed. 

Xnstructions 

Mo.—Van Sickle v. Katz Drug Co., 
151 S.W.2d 489, 235 Mo.App. 952— 
Hatton V. Carder Wholesale Gro¬ 
cery Co., 150 S.W.2d 1096, 235 Mo. 
App. 1198. 

Verdiot which shows that the jury 
have reasoned falsely is void.—^Hat- 
ton V, Carder Wholesale Grocery Co., 
supra. 

34. Mo.—Chrisman v. Terminal R 
Ass’n of St. Louis, 157 S.W.2d 23C 
237 Mo.App. 181, certiorari quashed 
State ex rei. Terminal R. R, Ass'n 
of St. Louis V. Hughes, 169 S.W. 
2d 328, 350 Mo. 869. . 
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ter as required by statute, the law presumes actual 
damages to plaintiff from failure of defendant to 
issue a proper letter,35 and plaintiff employee is in 
any event entitled to recover nominal damages 
where the employer has failed to furnish the re¬ 
quired Service letter.^s In order to authorize the 
recovery of actual damages that are more than nom¬ 
inal, however, some evidence that plaintiff was 
refused employment by reason of his not having a 
Service letter is essential;37 but direct evidence of 
such refusal of employment is not essential, and 


the fact of such refusal may be established by cir- 
cumstantial evidence.^s in determining damages 
for failure to issue a Service letter, the jury may 
consider the evidence in the light most favorable to 
plaintiff employee, and, within reasonable bounds,, 
may fix the loss sustained in view of ali elements 
of damage which can reasonably be inferred.SQ 

Punitive damages are recoverable in a proper case 
in an action for failure to issue a Service letter as 
required by statute,^® and in such case punitive 


35. Mo.—Lyons v. St. Joseph Belt 
Ry. Co., 84 S.W.2d 933, 232 Mo.App. 
676, certiorari quashed State ex 
rei. St. Joseph Belt Ry. Co. v. 
Shain, 108 S.W,2d 351, 341 Mo. 733. 

Svidenoe hcld suiUcieut 

(1) Evidence has been held suffi¬ 
cient to authorize submission tp jury 
of question as to actual damages.— 
Lyons v. St. Joseph Belt Ry. Co., 84 
S.W.2d 933, 232 Mo.App. 575, cer¬ 
tiorari quashed State ex rei. St. 
Joseph Belt Ry. Co. v. Shain, 108 S. 
W.2d 361, 341 Mo. 733. 

(2) It has been held, under the 
facts, that there was sufficient evi¬ 
dence of actual damages to sustain 
a verdict for plaintiff.—Slephens v. 
Lever Bros. Co., Mo.App., 155 S.'W.2d 
640. 

36. Mo.—Cook V. Mid-Continent Pe¬ 
troleum Corp., App., 193 S.W.2d 66. 

37. Mo.—Cook V. Mid-Continent Pe¬ 
troleum Corp., supra. 

lustructlon as to damages 

Where there was no evidence tend- 
ing to connect employee’s failure to 
obtain employment with failure to 
give statutory letter, instruction that 
in no event could employee recover 
more than nominal damages should 
have been given.—Soule v. St. Jo¬ 
seph Ry., Light, Heat & Power Co., 
Mo.App., 274 S.W. 517, 

38. Mo.—Cook V. Mid-Continent Pe¬ 
troleum Corp., App., 193 S.W.2d 
66 . 

Evidexice sufficient 

(1) Where evidence warranted 

finding by jury that plaintiff was 
hindered and delayed in obtaining 
other employment by refusal to issue 
letter, lack of direct and positive evi¬ 
dence that any person or company 
refused to employ plaintiff because 
he had no such letter from defend¬ 
ant did not bar his recovery of sub- 
stantial damages, and court did not 
err in refusing defendant's requested 
instruction that plaintiff could not 
recover more than nominal damages, 
or in giving plaintiff’s instruction 
authorizing recovery of actual dam¬ 
ages.—Burens v. Wolfe Wear-U-Well 
Corporation, 158 S.W.2d 176, 236 

Mo.App. 892. 

(2) Particular evidence has been 


considered and held sufficient to sup- 
port an award by the jury of actual 
damages in an amount more than 
nominal.—Burens v. Wolfe Wear- 
L-Well Corporation, supra. 

39. Mo.—Burens v. Wolfe Wear-U- 
Well Corporation, supra. 

40. Mo.—^Walker v. St. Joseph Belt 
Ry. Co., App., 102 S.W.2d 718—- 
Cheek v. Prudential Ins. Co., App., 
223 S.W. 754, affirmed 42 S.Ct. 616, 
259 U.S. 630, 66 L.Ed. 1044. 

39 G.J. p 91 note 92. 

Wliea recoverable 

(1) Defendant Corporation may be 
liable for punitive damages if its 
actions and those of its representa- 
tives are shown to have been will- 
ful, malicious, and wrongful and 
without legal justification or excuse 
or if such actions wero the results 
of actual malice, spite, and ili wJll 
toward plaintiff.—^Walker v. St. Jo- 
soph Belt Ry. Co., Mo.App., 102 S. 
W,2d 718. 

<2) In order to permit recovery 
of punitive damages, it is not neces- 
sary to show actual malice.—Ste- 
phens V. Lever Bros. Co., Mo.App., 
156 S.W.2d 540—-Hali v. St. Louis- 
San Francisco Ry. Co., 28 S.W.2d 
687, 224 Mo.App. 431. 

(3) Malice in law, which is the in- 
tentional doing of a wrongful act, 
without just cause or excuse, is 
sufficient.—^Ackerman v. Thompson, 
Mo., 202 S.W.2d 796—Hali v. St. 
Louis-San Francisco Ry. Co., supra. 

(4) Negligence amounting to posi¬ 
tivo misconduct may be sufficient.— 
Stephens v. Lever Bros. Co., supra. 

(5) In case of such negligence, ig- 
norance of Ihe law does not prevent 
the award of punitive damages.— 
Stephens v. Lever Bros., supra. 

(6) Where defendant corporation's 
officer had conscious knowledge that 
he was not complying with the stat¬ 
ute requiring the issuance of a Serv¬ 
ice letter, there was ground for 
awarding punitive damages.—Van 
Sickle V. Katz Drug Co., 151 S.W.2d 
489, 235 Mo.App. 952. 

(7) It has been laid down that a 
“malicious act” which would warrant 
imposition of punitive damages is a 
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wrongful act intentionally done 
without cause or excuse.—Chrisman 
V. Terminal R. Ass’n of St. Louis, 
157 S.W.2d 230, 237 Mo.App. 181, 

certiorari quashed State ex rei. Ter¬ 
minal R. R. Ass’n of St. Louis v. 
Hughes, 169 S.W.2d 328, 350 Mo. 
869. 

(8) In this connection it has been 
stated that, “if the proof be suffi¬ 
cient the jury may afflrmatively find 
that there was a wrongful act, in¬ 
tentionally done without cause or 
excuse, and that there was actual 
malice, or the facts may be such 
that the jury may fairly and rea¬ 
sonably draw the inference of mal¬ 
ice from a wrongful act, and this 
would be legal malice.”—Chrisman 
V. Terminal R. Ass’n of St. Louis, 
157 S.W.2d 230, 236, 235 Mo.App. 181, 
certiorari quashed Stato ex rei. 
Terminal R. R. Ass'n of St. Louis v. 
Hughes, 169 S.W.2d 328, 360 Mo. 869. 
Sufflciency of evidence 

(1) In order to authorize submis¬ 
sion to the jury of question of puni¬ 
tive damages based on spito and ill 
wlll, the evidence must be substan¬ 
tia!; a scintilla or modicum of evi¬ 
dence is not sufficient and the infer- 
ences must be reasonable and not 
forced.—Hiitton v. Carder Whole¬ 
sale Grocery Co., 150 S.W.2d 1096, 

236 Mo.App. 1198. 

(2) Evidonco held sufficient to 
Justify submission of issue of malice 
to jury, or to sustain a finding of 
malice.—Stephens v. Levor Bros. Co., 
Mo.App., 155 S.W.2d 540—Gerharter 

V. Mitchellhill Seod Co., Mo.App., 157 
S.W.2d 677—Chrisman v. Terminal 

R. Ass’n of St. Louis, 157 S.W.2d 230, 

237 Mo.App.^ 181, certiorari quashed 
State ex rei. Terminal R. R. Ass’n 
of St. Louis V. Hughes, 169 S.W.2d 
328, 350 Mo. 869—Hatton v. Carder 
Wholesale Grocery Co., 150 S.W.2d 
1096, 235 Mo.App. 1198—Walker v. 
St. Joseph Belt Ry. Co., Mo.App., 102 

S. W.2d 718—Lyons v. St. Joseph Belt 
Ry. Co., 84 S.W.2d 933, 232 Mo.App. 
576, certiorari quashed State ex rei. 
St. Joseph Belt Ry. Co. v. Shain, lOS 
S.W.2d 351, 341 Mo. 733—Hali v. St. 
Louis-San Francisco Ry. Co., 28 S. 

W. 2d 687, 224 Mo.App. 431. 

(3) Evidence held insufficiont ' to 
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damages may be awarded, even though the recov- 
ery of actual damages is only nominal.^i In such 
case it is within the discretion of the jury whether 
or not punitive damages should be allowed,,^^ is 
also the question as to the amount which should 
be awarded.'^^ The amount of actual damages 
awarded does not furnish a guide for determining 
the amount of punitive damages where only nom- 
inal damages are awarded pursuant to the court^s 
instructions because of plaintiff^s inability to intro- 
duce competent evidence of greater actual damag- 
es.44 

Defendant is not entitled to show in mitigation of 
damages for failure to issue a Service letter as re- 
quired by statute unemployment compensation re- 
ceived by plaintiff^s or payments to plaintifl made 
from collateral sources, whether in compensation or 
as gratuities.^® The fact that a proper Service let¬ 
ter was furnished after the commencement of an 
action for failure to furnish such a letter may be 
proved in mitigation of damages. 47 In order to 
claim the benefit of facts tending to mitigate dam¬ 
ages in such an action, defendant must plead and 


prove such facts.'^® 

Under the particular facts an award of damages 
for failure to issue a Service letter as required by 
statute has been regarded as excessive^S or as not 
excessive.S® 

§ 45. Testimonials as to Character 

An employer is not under a duty to give his employee 
a testimoniai of character, a letter of recommendation, 
or a clearance card or letter, in the absence of statute, 
contract 'provision, or custom or usage imposing such 
duty. 

At common law no duty is imposed on an employ¬ 
er to give his employee a testimoniai of character, 
or a letter of recommendation or clearance card or 
letter on the severance of the relation in the absence 
of a contractual provision or a custom or usage re- 
quiring it.®i A custom of certain types of employers 
to issue a letter of clearance to a discharged em¬ 
ployee has been held to be an implied part of the 
contract of employment.®^ 

A statute making it unlawful for an employer to 
blacklist or to seek to prevent or hinder a dis- 


authorize the submission to the Jury 
of the question as to actual malice. 
—^Van Sickle v. Katz Drug Co., 151 
S.W.2d 489, 236 Mo.App. 952—Hatton 
V. Carder Wholesale Grocery Co., su¬ 
pra. 

41. Mo.—State ex rei. St. Joseph 

Belt Ry. Co. v. Shain, 108 S.W.2d 
351, 341 Mo. 733—Chrisman • v. 

Terminal R. Ass’n of St. Louis, 
157 S.W.2d 230, 237 Mo.App. 181, 
certiorari quashed State ex rei. 
Terminal R. R. Ass’n of St. Louis 
V. Hughes, 169 S.W.2d 328, 350 Mo. 
869—Collins v. Economy Oil Co., 
App., 129 S.W.2d 1066. 

42. Mo.—Walker v. St. Joseph Belt 
Ry. Co., App., 102 S.W.2d 718. 

43. Mo.—^Walker v. St. Joseph Belt 
Ry. Co., supra. 

-44. Mo.—Walker v. St. Joseph Belt 
Ry. Co., App., 102 S.W.2d 718— 
Lyons v.- St. Joseph Belt Ry. Co., 
84 S.W.2d 933, 232 Mo.App. 575, 
certiorari quashed State ex rei. St. 
Joseph Belt Ry. Co. v. Shain, 108 
S.W.2d 351, 341 Mo. 733. 

-45. Mo.—Burens v. Wolfe Wear-U- 
Well Corporation, 158 S.W.2d 175, 
236 Mo.App. 892. 

46. Mo.—Burens v. Wolfe Wear-U- 
Well Corporation, 158 S.W.2d 175, 
236 Mo.App. 892. 

47. Mo.—Van Sickle v. Katz Drug 
Co., 151 S.W.2d 489, 235 Mo.App. 
952. 

48. Mo.—Burens v. Wolfe Wear-U- 
Well Corporation, 158 S.W.2d 175, 
236 Mo.App. 892. 

. 49. Mo.—^Hopkins v. Terminal R. 


Ass’n of St. Louis, App., 157 S.W.' 
2d 236, certiorari quashed State 
ex rei. Terminal R. R. Ass’n of 
St. Louis V. Hughes, 169 S.W.2d 
328, 360 Mo. 869—Stephens v. 

Lever Bros. Co., App., 155 S.W.2d 
540. 

50. Mo.—Ackerman v. Thompson, 
202 S.W.2d 795—Burens v. Wolfe 
Wear-U-Well Corporation, 158 S. 
W.2d 175, 236 Mo.App. 892—Chris¬ 
man V. Terminal R. Ass'n of St. 
Louis, 157 S.W.2d 230, 237 Mo.App. 
181, certiorari quashed State ex 
rei. Terminal R. R. Ass’n of St. 
Louis V. Hughes, 169 S.W.2d 328, 
350 Mo. 869—State ex rei. St. Jo¬ 
seph Belt Ry. Co. v. Shain, 108 S. 
W.2d 351, 341 Mo. 733—Walker v. 
St. Joseph Belt Ry. Co., App., 102 
S.W.2d 718, 

51. 111.—Creitz v. Bennett, 273 111. 
App. 88. 

S.C.—Corpus Juris cited In Parker v. 
Southeastern Haulers, 41 S.E.2d 
387, 393, 210 S.C. IS¬ 
SO C.J. p 90 note 81. 

Deliuitions, dlstinctions, and suffi- 
cienoy 

(1) ‘'Clearance card’* has been de- 
fined as a letter, good, bad, or in- 
difEerent, given to an employee at the 
time of his discharge or end of Serv¬ 
ice showing the cause of such dis¬ 
charge or voluntary quittance, the 
length of time of Service, his capac- 
ity, and such other facts as would 
give to those concerned information 
of his former employment.—Cleve- 
land, C. C. & St. L, R; Co. v. Jenkins, 
51 N.B. 811, 812, 174 111. 398, 402, 
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66 Am.S.R. 296, 62 L.R.A. 922—11 
C.J. p 836 note 81. 

(2) Other definitions.—New York, 
C. & St. L. R. Co. V. SchafCer, 62 N. 
E. 1036, 65 Ohio St. 414, 419, 87 Am. 
S.R. 628, 62 L.R.A. 931—11 C.J. p 
836 notes 82, 83. 

(3) “Clearance card” has been dis- 
tinguished from a “letter of recom¬ 
mendation.”—Cleveland, 0. C. & St. 
L. R. Co. V. Jenkins, supra—11 C.J. 
p 836 note 81 [b]. 

(4) “Letter of recommendation" 
has been defined as “a letter com- 
mending the former Services of the 
holder, and speaking of him in such 
terms as would tend to bring such 
Services to the favorable notice' of 
those to whom he might apply for 
employment.”—Cleveland, C. C. & St. 
L. R. Co. V. Jenkins, supra—36 C.J. 
p 993 note 93 [a]. 

(6) “The clearance card merely 
shows the date of entering the Serv¬ 
ice of the employer, the capacities 
in which Service was rendered, the 
date of leaving the employment, and 
the reason for the severance of rela- 
tions‘between the employer and em¬ 
ployee.*’—^Adams v. Southern Pac. 
Co., 266 P. 541, 542, 204 Cal. 63, 67 
A.L.R. 1066. 

Disclmrge without recoznmeudatiou 

Store and assistant manager had 
right to discharge sales clerk with¬ 
out a recommendation.—Montgomery 
Ward & Co. v. Skinner, Miss., 25 So. 
2d 572. 

52. 111.—Creitz v. Bennett, 273 IU. 

App. 88. 
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charged employee or an employee leaving voluntar- 
ily from obtaining employment elsewhere has been 
regarded as valid.^3 The mere placing by the em- 
player, on his own records, of the cause of a dis- 
charge does not come within the definition of 
‘^blacklisting’' contemplated by such a statute.^^ 

Under a statute authorizing an employer to give 
a truthful statement of the reason of discharge to 
one to whom the discharged employee has appHed 
for employment, the employer may include, the rec- 
ord of the employee, ^5 but a statement outside of 
information requested, and not bearing on the char¬ 
acter and competency of the employee, is not ren- 
dered proper by the fact that it is true.^® 

Actions. Where the master may suspend or dis¬ 
charge an employee at pleasure, with or without 
cause, the fact that the employee’s reputation is af- 
fected by unfavorable inferences drawn from the 
suspension or discharge will not render the employ¬ 
er liable in damages,^^ and a discharged employee 
may not maintain an action for failure of the em¬ 
ployer to furnish a clearance, in the absence of 
statutory provision, custom, or express agreement in 
that regard.^S a discharged employee is not enti- 
tled to recover from his former employer for the 
latter’s maintenance of a record showing the ground 
of discharge, where such record is in accordancc 
with the facts and the ground stated justified dis- 
charge.59 The view has been taken, howcver, that, 
where there is a custom among certain employers 
to keep a record of the causes of discharge of em- 
ployecs and for one employer not to employ per- 
sons discharged by another for certain causes, an 
employer may be liable to a discharged employee for 
making a false entry as to the cause of discharge if 


such entry results in the employee being denied em¬ 
ployment by another.60 

In the absence of statute or specific provision of 
the contract of employment requiring the issuance 
of a clearance card or letter of clearance to a dis¬ 
charged employee, in order to recover for failure* 
to issue such a card or letter plaintiff employee 
must allege a duty on the part of the employer to 
issue such card or letter by reason of an alleged ens- 
tom,®i and, where the allegations of plaintiff’s 
pleading shows that the duty to issue a letter of 
clearance arises oiily when the employee's record 
justifies issuance, such pleadings should contain 
allegations showing that such duty had arisen.®^ 
According to some cases, in order to entitle a dis¬ 
charged employee to recover from the employer for 
making a false entry as to the cause of discharge,, 
it is essential for the employee to allege that he has- 
sought employment and that employment has been 
refused because of such entry.®^ In an action for 
failure of the employer to give a clearance card in 
accordance with an alleged usage or custom, the* 
burden is on plaintifif to prove the existence of such 
usage or custom.®^ 

§ 46. Operation and EfFect of Discharge 

A servant who has been discharged must depart 
peaceably and must vacate premises occupled by him as 
an Incident of the employment. A discharge which cem- 
stitutes a breach of the employment contract renders the 
employer subject to the consequences of such a breach. 

On his discharge, a servant must leave peaceably 
whether or not the discharge was rightful,C5 and 
vacate the house or premises occupied by him as. 
servant.^® If the servant faiis to leave peaceably, 
or after doing so returns, he becomes a trespasser,. 


53, Minn.—State v. Justus, 88 N.W. 
769, 85 Minn. 279, 89 Am.S.R. 550, 
66 L.R.A. 767. 

39 C.J. P 90 note 86. 

Issuance of statutory Service letters 
see supra § 44. 

Crimlnal prosecutione 

(1) An intent to injure by prevent- 
ing future employment is the essence 

-of the offense of “blacklisting" as de- 
flned by statutes providing that no 
firm shall blacklist any former em¬ 
ployee with intent to prevent such 
employee from securing employment. 
—State V. Dabney, 141 P.2d 303, 77 
Okl.Cr. 331. 

(2) Under such a statute, while 
words used may not subject former 
employee to public hatred, ridicule, 
or obloquy, if they show that they 
were published with the intent of in- 
juring such former employee in seek- 
ing Work, they are sufficient to sup- 
port conviction.—State v. Dabney, 
supra. 


(3) Information held suificient.— 
State V. Dabney, supra. 

(4) Questlons of fact should be 
submitted to the jury.—State v. Dab¬ 
ney, supra. 

54. Minn.—Cleary v. Great North¬ 
ern R. C6., 180 N.W. 646, 147 Minn. 
403. 

55. N.C.—Seward v. Seaboard Air 
Line R. Co., 76 S.B. 34, 169 N.C. 
241. 

56. N.C.—Seward v. Seaboard Air 
Line R. Co., supra. 

57. Pa.—Henry v. Pittsburgh & L. 
E. R. Co., 21 A. 157, 139 Pa. 289. 

53. Ohio.—New York, C. & St. L. R. 
Co. V. Schaffer, 62 N.B. 1036, 66 
Ohio 'St. 414, 87 Am.S.R. 628, 62 
L.R.A. 931. 

11 C.J, p 836 note 81 [a] (1). 

59. Cal.—^Adams v. Southern Pac. 
Co., 266 P. 541, 204 Cal. 63, 67 A. 
L.R. 1066. 


60. Ky.—ECundley v. Louisville & N- 
R. Co., 48 S.W. 429, 105 Ky. 162, 20' 
Ky.L. 1085, 88 Am.S.R. 298, 63 L- 
R.A.. 289. 

89 C.J. p 90 note 84 [a]. 

61. 111.—Creitz v. Bennett, 273 111- 
App. 88. 

62. 111,—Creitz v. Bennett, supra. 

63. Ky.—^Hundley v. Louisville & N. 
R. Co., 48 S.W.2d 429, 105 Ky. 162, 
20 Ky.L. 1085, 88 Am.S.R. 298, 63* 
L.R.A. 289. 

64. 111.—Cleveland, C. C. & St. L. R- 
Co. V. Jenkins, 51 N.B. 811, 174 111. 
398, 66 Am.S.R. 296, 62 L.R.A. 922. 

65. Wash.—Case v. Knight, 225 P. 
645, 129 Wash. 570. 

39 C.J. p 91 note 93. 

66. 111.—Crain v, Burnett, 190 IU. 
App. 407. 

Wash.—Case v. Knlght,, 226 P. 645,. 

129 Wash. 570. 

39 C.J. p 91 note 94* 
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and may be ejected by the master,^^ even though his 
wages may not ali have been paid.^S So, also, 
where a person is occupying premises as an incident 
of an employment, and not as a tenant, and the em- 
ployment has terminated, his goods may be removed 
with such force as is necessary.69 

As a general rule, a discharge becomes effective 
on the date of formal notice of immediate dis¬ 
charge, 

A discharge which constitutes a breach of the 
contract of employment renders the employer sub- 
ject to the consequences of such breach.'^! In the 
absence of statutory or contractual requirement, pri¬ 
vate contracts of employment usually do not car- 
ry with them the right to compel the employer to 
reinstate the employee if the discharge is wrong- 
■ful.72 

The performance of subsidiary contract is not 
excused by notice of the termination of the con¬ 
tract of employment, when the notice given is not to 
take effect immediately.'^^ Jt has been held, how- 
ever, that, where the employee has wrongfully been 
discharged and the contract of employment is en- 
tire and inseparable, the employee is not bound by 
an agreement in the contract not to solicit custom- 
ers of the employer within a specified time after 
termination of the contract.'^^ 

Under a contract allowing cancellation by giving 
a stipulated notice in writing, a discharge is equiv- 


alent to such notice as fixing the amount that can 

thereafter be recoveredJ^ 

§ 47. Actions for Wrongful Discharge 

The right of action by an employee against his 
empldyer for a wrongful discharge and the nature 
and form of the remedy are considered infra §§ 48- 
59. Actions for breach of employment contracts 
generally are discussed supra § 11. Actions for 
wages are considered infra §§. 122-137, and the 
remedies of an employee for the malicious procure- 
ment of his discharge infra §§ 631, 632. 

Examine Pocket Parts for later cases. 

§ 48. - Right of Action 

a. In general 

b. Conditions precedent 

a. In G-eneral 

As a general rule no right of action arlses In favor 
of an employee on his discharge uniess he has been hired 
for a definite term. The wrongfulness of the discharge 
determines the right of action where the hirlng is for 
a definite term. 

Since a right of action for a wrongful discharge 
is based or founded on contract, a contract mutual- 
ly binding on the parties is necessary before such 
a right of action can arise.'^® As a general rule, 
uniess the contract of employment is for some def¬ 
inite time, the servant has no right of action, on be- 


Rlgrht to possession 

On termination of the employment, 
generally the right to possession of 
premises which have been occupied 
by the servant as living or residen- 
tial quarters as an incident to the 
employment is in the master. 

N.T.—Cosvira Realty Corp, v. Her- 
telendy, 61 N.T.S.2d 283. 

Tex.—Consolidated Indemnity Ins. 
Co. V. Smith, Civ.App., 74 S.W.2d 
139. 

67. 111.—Crain v. Barnett, 190 111. 
App. 407. 

Wash.—Case v. Knight, 225 P. 645, 
129 Wash. 570. 

29 C.J. p 91 note 95. 

Where gln company elected to ter¬ 
minate contract of employment to 
•operate gin on its premises, dis- 
■charged employees could not com- 
plain of their eviction, in absence of 
tortious acts resulting in injury to 
them.—Consolidated Indemnity Ins. 
Co. V. Smith, Tex.Civ.App., 74 S.W.2d 
139. 

‘ 68 . 111.—Crain v. Bariiett, 190 111. 
App. 407. 


Wash.—Case v. Knight, 225 P. 645, 
129 Wash. 670. 

39 C.J. p 91 note 96. 

69. Pa.—^Vicary v. Beckwith, Com. 
Pl., 21 Erie Co. 189, 53 York Leg. 
Reo. 175. 

Tenn,—Crooms v. Reichman, 8 Tenn. 
Civ.A, 86. 

70. Or.—Osburn v. De Force, 257 P. 
685, 122 Or. 360, motion denied 262 
P. 222, 123 Or. 352. 

71. U.S.—Taylor v. Tulsa Tribune 
Co., C.C.A.Okl., 136 F.2d 981. 
Arbitrary terminatioa by employ¬ 
er of employment for one year does 
not release employer from liability 
on contract of employment.—McKin- 
ney v. Smith, Tex.Civ.App., 271 S.W. 
247. 

72. U.S.—The Losmar, D.C.Md., 20 
F.Supp. 887. 

73. U.S.—^Kee v. American Food 
Mfg. Co., 4 MilLRev. 413. 

74. Va,—Standard Laundry Service 
V. Pastelnick, 184 S.E. 193, 166 Va. 
125. 

75. N.T.—Bitterman v. Gluck, 9 N. 
T.S.2d 1007, 256 App.Div. 336--De 
Vere v. Gilmore, 54 N.Y.S. 587, 25 
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Misc. 306—Stanley v. Chris-Craft 
Corporation, 21 N.T.S.2d 898, af- 
firmed 21 N.Y.S.2d 502, 259 App. 
Div. 1038, appeal denied 22 N.Y.S. 
2d 926, 260 App.Div. 810. 

76. Ky.-—Clark v. Cincinnati, N. O. 
& T. P. Ry. Co., 79 S.W.2d 704, 706, 
258 Ky. 197. 

‘Tn order to sustain a claim for 
damages for the wrongful discharge 
of an employee, it should be made to 
appear that a valid contract for such 
employment . . . existed at the 

time of his discharge. It should be 
shown that such contract was en- 
tered into for a definite period of 
time; and likewise should show ob- 
ligation on the part of the employee 
to render service for a fixed period 
and a reciprocal obligation on the 
6mployer’s part to retain such Serv¬ 
ices."—Clark V. Cincinnati, N. O. & 
T. P. Ry. Co., supra. 

Obligation. of employee 
An obligation on the employee to 
render Services for the period of em¬ 
ployment is implied under a contract 
otherwise showing mutuality as to 
conslderation.—Perfection Mattress 
& Spring Co. v. Dupree, 113 So. 74, 
216 Ala. 303. 
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ing discharged,77 for breach of contract'^8 if he has 
been paid his salary for the time actually erti- 
ployed.'^^ If employed for a definite time, the serv- 
ant’s right of action is dependent on the wrongful- 
ness of the discharge^O and the monetary loss re- 
sulting therefrom.81 Where a servant, at the time 
of Ilis discharge, has received more than the con- 
tract compensation for the term, he cannot main- 
tain an action for breach of contract because he 
is not permitted to serve the full term.S2 

No right of action arises where the employee is 
discharged under the terms of the contract^^ On 
the other hand, where a contract for an otherwise 
indefinite term provides for a certain method of 
procediire as a condition precedent to discharge, a 
discharge without such procedure is a breach of the 
contract entitling the servant to a right of action.^^ 

Wrongful discharge as giving rise to action in 
contract or tort is discusscd in Actions § 49 e (8). 

^'Sanctioning right'' is the right of a servant who 


is wrongfully discharged to recover damages from 
the master for a breach of contract. 

b. Oonditions Precedent 

An actual offer to perform, or a demand for, work is 
not a condition precedent to an action for wrongful dis¬ 
charge, at least where the discharge has been clearly in- 
dicated. 

A formal discharge need not be shown in order to 
maintain an action for wrongful discharge, since it 
is sufficient that the employer has by word or con- 
duct plainly cvinced an intention not to perform. 
Tender of performance by the employee of a condi¬ 
tion of the contract as to which he is not in default 
at the time of the institution of the action is not a 
condition precedent to the maintenancc of the ac- 
tion.S7 While it has been hcld that in an action for 
wrongful discharge the servant must show his 
readiness and willingness to carry out the con¬ 
tract,^8 generally an actual offer to perform or a de¬ 
mand for work is unneccssary, at least where the 
discharge has been clearly indicated.89 Where, 


77. Kan.-—Swart v. Huston, 117 P.' 
2d 676, 154 Kan. 182. 

Mo.—Bell V. Faulkner, App., 75 S. 

W.2d 612. 

89 C.J. p 91 note 3. 

Commencement and duration of em- 
ployment see supra § 8. 
ZimplosrmeiLt tuitil further notie e 
K.Y.—Sabi V. Laendorbank Wien Ak- 
tieng^esellschaft, 30 N.T.S.2d 608, 
opinion supplemented on other 
grounds 33 N.Y.S.2d 764. 

Motive of discharge 
If the contract is terminable at 
the will of the employer, with or 
without causG, no right of action for 
a wrongful discharge lies regardless 
of the motive for the discharge. 

Ind.—Sinclair Refining Co. v. McCul- 
lom, 24 N.E.2d 784, 107 Ind.App. 
356. 

Tex.—Magnolia Petroleum Co. v. 
Dubois, Civ.App., 81 S.W.2d 157, 
error refused. 

78. Ind.—Davis v. Davis, 151 N.E. 
134, 197 Ind. 386. 

ICy.—Clark v. Cincinnati, N. O. & T. 
P. Ry. Co., 79 S.W.2d 704, 258 Ky. 
197—Dysart v. Dawkins Log & Mill 
Co., 300 S.W. 906, 222 Ky. 415. 

79. Tex.—Thomas v. Texas & N. O. 

R. Co., Civ.App., 162 S.W.2d 1039, 
error refused. 

8a N.Y.—Rosenthal v. Becher, 18 
N.Y.S.2d 647. 

Tex.—Parley v. Universal Mills, Civ. 
App.. 116 S.W.2d 488—Matlock v. 
Gulf, C. & S. F. Ry. Co., Civ.App., 
99 S.W.2d 1056, error dismissed— 

, Corpus Juris oited ih Mallehan v. 
.Texas & P. Ry. Co., Civ.App., 87 

S. W.2d 771, 774. 

39 C.J. p 91 note 6. 


Grounds for discharge see supra § 
42. 

ZSmploynieut ou mouthly basis 

Servant hired on monthly basis, 
wrongfully discharged before end of 
month, may recover damages for 
rest of month. 

Miss.—Ross V. Fair, 110 So. 841, 145 
Miss. 18. 

Tex.—Crater Oil Co. v. Voorhies, Civ. 

App., 280 S.W. 849. 

Mutual conseut 

Where the contract is terminated 
by mutual consent, the servant has 
no right of action for wrongful dis¬ 
charge. 

111.—Grannemann v. Kloepper, 24 
Ill.App. 277. 

N.Y.—Kaufman v. Goldman Stores 
Corporation, 300 N.Y.S. 773, 252 
App.Div, 666. 

Parties 

Pa.—Goldberg v. Davis Mfg. Co., 
Com.Pl., 56 Dauph.Co. 358. 

81. ‘Where uo monetary loss results 
from the discharge the employee 
cannot maintain an action for breach 
of a contract for permanent employ- 
ment.—A.shland Oil & Refining Co. v. 
Dorton, 189 S.W.2d 394, 300 Ky. 385. 

82. N.Y.—Frohman v. Mason, 151 
N.Y.S. 938, 89 Misc. 880. 

83. Ga.—Roberts v. Crowley, 7 S.E. 
740, 81 Ga. 429. 

Ind.—^Harder v. Marion County, 97 
Ind. 455. 

Ratifleation by employee 
Employee accepting bonus or ex¬ 
tra compensation granted by corpo- 
ration’s resolution ratified contract 
as tendered, and could not recover 
damages for subsequent discharge 
under a provision of the resolution 
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for termination of his employment 
at end of any year which he failed 
to read.—Pettit v. New Jersey Paint 
Works, Harry Louderbough, Inc,, 136 
A. 427, 6 N.J.Misc. 328. 

84. Ga.—Gary v. Central of Georgia 
Ry. Co., 141 S.E. 819, 37 Ga.App. 
744. 

N.Y.—Crotty v. Erie R. Co., 133 N.Y. 

S. 696, 149 App.Div. 2C2. 

Duration of general or indefinite hir- 
ing see supra § 8. 

85. Ohio.—Tiffin Glass Co. v. 

Stoehr, 43 N.E. 279, 54 Ohio St. 
157. 

86. U.S.—Helfer v. Corona Prod¬ 
ucts, C.C.A.Ark., 127 F.2d 612. 

87. Cal.—Gregg v. McDonald, 239 
P. 373, 73 Cal.App. 748. 

88. Neb.—Hale v. Sheehan, 64 N.W. 
682, 36 Neb. 439. 

39 C.J. p 91 note 12. 

89. Cal.—Gregg v. McDonald, 239 P. 
373, 73 Cal.App. 748. 

N.J.—Diflley v. Jacobson Mfg. Co., 
143 A. 696, 6 N.J.Misc. 1044, af- 
firmed 147 A. 908, 105 N.J.Law 
631. 

Pa.—Baldwin v. Transitone Automo¬ 
bile Radio Corporation, 169 A. 766, 
314 Pa. 10. 

39 C.J. p 91 note 13. 

ZiL ]^ouislana 

(1) Where, under the statute, the 
whole amount of salary for the term 
becomes due and demandable on a 
wrongful discharge, it is unneces- 
sary for the employee to tender his 
Services or put the employer in de¬ 
fault.—^Van Denburgh v. H. T. Hig- 
ginbotham, Inc., 122 So. 581, 168 La.. 
461—^Dunbar v. Orleans Metal Bed 
, Co., 82 So. 889, 145 La. 779. 
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however, a ciear unequivocal act o£ dismissal has A statute requiring notice of an injury is not ap- 
not -been established, there must be some affirmative plicable to actions for a breach of contract by 
act on the part of the servant to show a tender of wrongful discharge.^*^ 
service.9^^ Thus a discharge by a superior whose 

authority is not shown will not justify the neglect § ' Accrual of Right 

of the servant, whose contract was directly with a. In general 

the employer, to tender his Services directly to b. Under constructive Service doctrine 

him,^i but where the servant is discharged by a 

duly authorized agent he^is not required to seek the ^ Cxeneral 

employer and demand a continuance in his em- ^ wrongfui discharge usuaiiy aris- 

92 discharge. 

In an action for breach of contract to give per- ^ wrongfui discharge of 

manent employment, the servant need not tender a employee before expiration of the contract term 
retura of the amount .paid him before the breach ^^nerally arises on the discharge, and ordinarily 
when there is no dispute as to his right thereto immediately thereafter 

and a tender would be an idle ceremony.83 In an 

action for breach of such a contract, the considera- ^ ^ Y" 

tion for which is the release of a claim for injuries, the action may be brought immediately aft- 

the employee must have actually performed his discharge, or at any time during, or at the 

■part of the agreement by actually releasing his term,9 unless the damages can- 

claim.94 but it is unnecessary for him to have re- ^ttained until after expiration of the term 

turned or tendered a cash amount received in part which case the action cannot be brought until 
consideration of such waiver.95 * 

actual breach of the contract is premature.^ 

A contract requiring a servant to return all ree- ... 
ords to the employer as a prerequisite to a final set- Limitations. The action must be instituted with- 

tlement at the termination of the contract does not “ limitations.» 

make such return a condition precedent to the Under statute. Under the statutes of some States, 
bringing of an action for breach of contract.^^ the wliole amount of the salary under a contract of 

(2) A discharged employee is at 
liberty to seek other employment, 
with respect to his right to recover 
for an unjustified discharge,—Van 
Denburgh v. H. T. Higginbotham, 

Inc., supra. 

90. Cal.—^Winsor v. Silica Brick Co., 

159 P. 877, 31 Cal.App. 85. 

91. Mich.—Collins v. Hazelton, 31 N. 

W. 843, 65 Mich. 220. 

92. Mich.—Gerardo v. Brush, 79 N, 

W. 646, 120 Mich. 405. 

93. D.C.—Riefkin v. E. I. Du Pont 
de Nemours & Co., 290 F. 286, 53 
App.D.C. 311. 

94. U.S.—Starr v. 'Superheater Co., 

C.C.A.Ind., 102 P.2d 170. 

Sreasou for rule 

In a contract where there is an 
exeeutory consideration, the exeeu- 
tion of the consideration is usually a 
condition precedent to liability on 
the promise, and the failure to exe- 
cute the consideration discharges the 
promisor.—Starr v, Superheater Co., 
supra. 

Appeal firom adverse decislon 

An employee who agreed to dls- 
miss compensation claim against 
employer as consideration for oral 
contract of life employment, but per- 
mitted claim to remain pending and 
appeal to be taken from order decid- 
ing the claim adversely, could not 
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enforce the employment contract.— 
Starr v. Superheater Co., supra. 

95. Ky.—Louisville & N. R. Co. v. 
Cox, 141 S.W. 389, 145 Ky. 667. 

96. U.S.—United Autographic Reg- 
ister Co. v. Wright, C.C.A.Mo., 272 
F. 545. 

97. Puerto Rico.—Sosa v. American 
R. Co., 12 Puerto Rico 230. 

98. Vt.—Holloway v. Levine, 180 A. 
889, 107 Vt. 396. 

39 C.J. p 92 note 21. 

Action on quantum meruit see infra 
§ 60 c. 

99. U.S.—Taylor v. Tulsa Tribune 
Co., C.C.A.Okl., 136 F.2d 981. 

Fla.—Corpus Juris citeci ia Hazen v. 

Cobb, 117 So. 853, 859, 96 Fla. 151. 
Ga.—Gary v. Central of Georgia Ry. 

Co., 141 S.E. 819, 37 Ga.App. 744. 
Okl.—Sharpless Separator Co. v. 
Gray, 161 P..1074, 62 Okl. 73— 
Eitzler Dry Goods Co. v. Sanders, 
146 P. 17, 44 Okl. 678. 

39 C.J. p 92 note 22, p 95 note 49. 
After breach 

Suit for damages for breach of em¬ 
ployment contract rnay be brought 
any time after breach within period 
of limitation.—^Wood v. Girot, 282 
P. 981, 102 CahApp. 160. 

Delay uatil ead of term or aotlce 
period is unnecessary. 


Cal.—^Wood V. Girot, supra. 
Pla.~Hazen v. Cobb, 117 So. 863, 96 
Fla. 151. 

N.T.—Mavian v. Majestic Photo En- 
graving Co., 19 N.T.S.2d 677. 

1. Miss.—Upton V. Adcock, 110 So. 
774, 145 Miss. 372. 

2. U.S.—Pellet V, Manufacturers’ & 
Merchants’ Ins. Co., IU., 104 P. 502, 
43 C.C.A. 669. 

39 C.J. p 92 note 25. 

Boaus payable at specifLc time 
Action for breach of contract of 
employment, in which claim was 
made by employee for bonus under 
the contract, brought prior to time 
the bonus was payable under the 
contract is premature in so far as it 
was based on claim for bonus.— 
Chanin v. J. B. Liebman & Co„ 20 
A.2d 208, 341 Pa. 552. 

3. Cal.—Wood V. Girot, 282 P. 981, 
. 102 Cal.App. 160. 

Iiimitatloas begla to rua against 
an action for breach of a contract of 
employment by wrongfui discharge 
from the time of the wrongfui dis¬ 
charge, and not from the time when 
the employee elects to treat the con¬ 
tract as terminated.—^Pennsylvania 
Co. V. Good, 103 N.E. 672, 56 Ind.App. 
1562. 
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emplayment for a certain time becomes due and 
demandable on a wrongful discharge, and may ht 
sued for immediately.^ Such a statute has been 
held not to give an employee a cause of action for 
salary where he never was allowed to enter into the 
Service of the employer.® Where the amount of 
salary is indefinite and to be governed by events, 
action must be postponed until it can be ascertained 
with legal certainty.® 

b. Under Constructive Service Doctrine 

As a general rule an action for wages for the period 
following the discharge, under the constructive service 
doctrine, cannot be instituted until expiration of the 
term. 

In those jurisdictions in which the doctrine of 
constructive service obtains, as discussed infra § 
50, an action for wages accruing after the discharge 
cannot be brought until the expiration of the term*^ 
unless the contract is divisible, in which case an ac¬ 
tion may be brought for each installment as it falis 
due.^ 

§ 50. - Nature and Form of Remedy 

a. In general 

b. Action for wages 

c. Action on quantum meruit 

d. Action for breach of contract 

a. In General 

A choice of several remedies is availabie to an e'm- 
ployee wrongfully discharged before expiration of the 
contract term, 

On wrongful discharge of an employee before the 
end of the contract term a choice of several reme¬ 
dies is availabie to the employee.^ Tliese remedies 


are considered in detail in the other subdivisions of 
this section. 

As discussed in Actions § 49 e (8),. the action 
availabie to an employee wrongfully discharged is 
in contract, not in tort, unless the discharge be ac- 
companied by other wrongful conduct amounting 
to a tort. 

b. Action for Wages , 

An employee wrongfully discharged before dxpfration 
of the contract term may bring an action for wages due 
for the Services rendered prior to the time of the dis¬ 
charge. Except where the constructive service doctrine 
is followed, an action for wages for the unexpired termi 
does not |ie. 

One employed to serve for a certain time, and 
subsequently discharged for no fault of his own be¬ 
fore the expiration of the term, may recover by 
action the wages due prior to the time of the dis¬ 
charge,^0 as well as damages for the breach of the 
contract with respect to the unexpired term, as dis¬ 
cussed infra subdivision d of this section. It has 
been held that a servant discharged during the pe¬ 
riod between salary payments cannot recover com- 
pensation for that part of the period for which he 
worked, his only claim being for damages for 
breach of contractui Where wages cannot be re- 
covered in an action for breach of contract unless 
a count therefor is contained in the complaint, as 
discussed infra § 52, a judgment in an action sim- 
ply for breach of contract does not operate as a 
bar to a subsequent action for such wages. 

Wages for unexpired term. Under the construc¬ 
tive Service doctrine,which has been followed in 
some decisions,i4 an action may be brought to re¬ 
cover the stipulated wages for the unexpired term.15 


4. La.—Fletcher v. Cnchton, 164 So. 
411, 183 La. 551—^Van Denburgh v. 
H. T. Higginbotham, Inc., 122 So. 
681, 168 La. 461—Chenet v, Libby 
& Blouin, 100 So. 697, 166 La. 503 
—^Kotleman v. Gross, App., 184 So. 
380—Clesi v. D'Angelo, 5 La.App. 
432—Henderson v. Haik, 4 La.App. 
636. 

39 C.J. p 92 note 26. 

5. La.—Smith v. Pollock Co., 3 La. 
App. 126. 

6. La.—Woodward v. Gross, 24 La. 
Ann, 109. 

7. Ga.—Harris v, Moss, 87 S.E. 123, 
112 Ga. 96. 

39 C.J. p 92 note 27. 

8. Miss.—^Williams v. Luckett, 26 
'So. 967, 77 Miss. 394. 

39 C.J. p 92 note 28. 

'W‘b.ere the wages are payable in in- 
staUments, the servant may sue for 
and recover each installment as it 
becomes due.—Lubriko Co. v. Wy- 


man, C.C.A.3, 290 P. 12—39 C.J. P 93 

note 37. 

8. Ala.—Standard Oil Co. v. Lloyd, 
169 So. 371, 26 Ala.App. 306. 

Ga.—Jackson v. Atlantic Coast Line 
R Co., 69 S.E. 919, 8 Ga.App. 495. 

111.—Bowden v. Board of Education 
of School Dist. No. 41, Eu Page 
County, 264 111.App. 1. 

Ind.—Watts v. Geisel, 194 N.E. 602, 
100 Ind.App. 92. 

Pa.—Allen v. Colliery Engineer^s Co., 
46 A. 899, 196 Pa. 612. . 

Tex.—Southern Properties v. Carpen- 
ter, Civ.App., 21 S.W.2d 372, error 
dismissed. 

Vt—Holloway v. Levine, 180 A. 889, 
107 Vt. 396. 

10. Ind.—Watts v. Geisel, 194 N.E. 
502, 100 Ind.App. 92. 

39 C.J. p 93 note 30. 

Actions for wages generally see in¬ 
fra §§ 122-137. 

11, N.T.—Reilly V. Henri Gutmann 
Silks Corp., 186 N.Y.S. 60, 113 Misc. 
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502, reversed on other grounds 187 
N.Y.S. 717, 196 App.Div. 681— 

Keane v. Liebler, 107 N.Y.S. 102. 

12. N.Y.—Perry v. Dickerson, 85 N. 
Y. 346, 39 Am.R. 663. 

39 C.J. p 93 note 32. 

13. Doctrine explalned 

The constructive service doctrine 
is the doctrine of the law of master 
and servant that a discharged em¬ 
ployee holding himself ready to do 
the work has therefore done the 
Work, and that readiness is, for all 
purposes, equivalent to performance. 
—James v. Allen County, 6 N.E. 246, 
44 Ohio St. 226, 68 Am.R. 821. 

14. Ala.—Ex parte Towle, 106 So. 
60, 213 Ala. 129—Standard Oil Co. 
V. Lloyd, 159 So. 371, 26 Ala.App. 
306. 

39 C.J. p 93 note 36. 

15. Ala.—Standard Oil Co. v. Lloyd,. 
159 So. 371, 26 Ala.App. 306. 

39 C.J. p 93 note 34. 
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Where, however, this doctrine is followed, it has 
been held that a discharged employee has the al- 
ternative right of bringing suit at once for damages 
for the entire unexpired term.^® 

This doctrine has been expressly repudiated in 
some jurisdictions.i'^ These authorities hold that, 
if a servant is wrongfully discharged, he has no 
action for wages except for Services past ren- 
dered,l8 and his remedy with respect to the unex¬ 
pired term is an action for damages sustained by 
reason of his discharge, in not being allowed to 
serve and earn the wages agreed on, as discussed 
infra subdivision d of this section. 

c. Action on Quantum Meruit 

Where a servant is discharged after partiai perform- 
anca without Just cause, he may sue for the vaiue of the 
Services performed on a quantum meruit. 

Where a servant is discharged after partiai per- 
formance without just cause, he may treat the con- 


tract as rescinded and sue for the vaiue of the 
Services performed on a quantum meruit.^® Such. 
an action precludes a subsequent action for breach 
of contract, as it is not permissible to split up a 
single cause of action into two or more suits.^^ 

d. Action for Breach of Oontract 

An empioyee who has been wrongfully discharged ir> 
breach of contract may maintain an action for damages 
caused by such breach. 

Instead of treating the contract as rescinded and 
suing on a quantum merit, a servant who has been 
wrongfully discharged may treat the contract as 
continuing, notwithstanding its breach by the mas- 
ter, and sue for damages for the wrongful dis- 
charge,2l and this is generally the only remedy 
available to the employee with respect to the unex¬ 
pired part of the contract term during which he 
was not permitted to render Service to the em- 
ployer.22 Although^ earnings of the employee after 


Necessity for seeking other employ- 
ment see infra § 59. 

Time of accrual of action see supra § 
49.' 

Common counts 

If employee had contract for Serv¬ 
ices to be performed and was dis¬ 
charged without fault on his part, 
fact that he held himself in readiness 
to perform is tantamount to full per- 
formance, leaving nothing to be done 
on either part, save payment of stip- 
ulated wage, and entitles employee 
to recover on common count.—Ex 
parte Towle, 106 So. 60, 213 Ala. 129. 

Special assumpsit for the next in- 
stallment of salary due under the 
contract lies where, on the wrongful 
termination of an employment con¬ 
tract by the employer after the ex- 
piration of but part of the term 
fixed, the employee remained ready, 
able, and willing to perform.—Bow- 
den V. Board of Education of School 
Dist. No. 41, Du Page County, 264 
Ill.App. 1. 

Statutory rigfht 

An action to recover wages for 
the unexpired term is provided for 
by statute in some jurisdictions.— 
Kotteman v. Gross, La.App., 184 So. 
380. 

18. Ala.—Standard Oil Co. v. Lloyd, 
159 So. 371, 26 Ala.App. 306. 

111.—Bowden v. Board of Education 
of School Dist. No. 41, Du Page 
County, 264 Ill.App. 1. 

39 C.J. p 94 note 40. 

17. Mo.—McGee v. St. Joseph Belt 
Ry. Co., llO S.W.2d 389, 232 Mo. 
App. 639. 

39 C.J. p 93 notes 38, 39. 

18. U.S.—Taylor v. Tulsa Tribune 
Co., C.C.A.Okl., 136 F.2d 981. 

Ind.—U. S. Reduction Co. v. Nuss- 


baum, 42 N.E.2d 403, 112 Ind.App. 
330. 

Mo.—Hume v. Miller Hatcheries, 
App., 51 S.W.2d 179. 

N.jr.—Meyers v. Potoker, 128 A. 601, 
3 N.J.Misc. 450. 

Tex.—Galveston, H. & S. A. Ry. Co. 
V. Eubanks, Clv.App., 42 S.W,2d 
475, afflrmed Eubanks v. Galveston, 
H, & S. A. Ry. Co., Com.App., 59 
S.W.2d 825. 

39 C.J. p 93 note 39. 

Action of debt 

An action of debt does not lie for 
breach of an employment contract, 
where the action is not for a sum 
certain even though mitigation is 
specially pleaded by an allegation 
that plaintifC employee was entitled 
to the balance of the contract price 
because after due diligence he was 
unable to secure other employment. 
—Stinson v. Edgemoor Iron Works, 
D.C.Del,, 63 F.Supp. 864. 

19. Cal.—-Hart v. Buckley, 128 P. 
29, 164 Cal, 100—Neblett v. Getty. 
66 P.2d 473, 20 Cal.App.2d 65— 
Lessing v. Gibbons, 45 P.2d 268, 6 
Cal.App. 2d 598. 

Ga.—Manley v. Exposition Cotton 
Mills, 170 S.E. 711, 4 Ga.App. 496- 
111.—Bowden v. Board of Education 
of School Dist. No. 41, Du Page 
County, 264 111.App. 1. 

Ind.—Watts v. Geisel, 194 N.B. 502, 
100 Ind.App. 92. 

Mo.—McGee v. St. Joseph Belt Ry. 
Co., 110 S.W.2d 389, 232 Mo.App. 
639 

Vt.—Holloway v. Levine, 180 A. 889, 
107 Vt. 396. 

39 C.J. p 95 note 46. 

20. Mass.—^Dalton v. American Am- 
monia Co., 127 N.E. 504, 236 Mass. 
105. 

39 C.J. P 95 note 48. 
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21. Fla.—^Hazen v. Cobb, 117 So. 853',. 
96 Fla. 151. 

Ga.—Manley v. Exposition Cotton 
Mills, 170 S.E. 711, 4 Ga.App. 496. 

111.—Ibold V. 3920 Lake Shore Drive 
Bldg. Corp., 61 N.B.2d 305, 326 IlL 
App. 257—Corby v Seventy-One 
Hundred Jeffery Ave. Bldg. Corp., 
60 N.E.2d 236, 325 Ill.App.* 442— 
Bowden v. Board of Education of 
School Dist. No. 41, Du Page 
County, 264 Ill.App. 1. 

Ind.—Watts v. Geisel, 194 N.B. 603. 
100 Ind.App. 92. 

Mass.—Irving v. Goodimate Co., 70' 
N.E.2d 414, 320 Mass. 454. 

Mo.—McGee v. St. 'Joseph Belt Ry- 
Co., 110 S.W,2d 389, 232 Mo.App- 
639. 

Tex.—Southern Properties v. Carpen- 
ter, Clv.App., 300 S.W. 963. 

Vt.—^Holloway v. Levine, 180 A. SSG*. 
107 Vo. 396. 

Wyo.—Beatty v. Chicago, B. & Q- 
R. Co., 62 P.2d 404, 44 Wyo. 22. 

39 C.J. p 95 note 49. 

Necessity for declaring specially see' 
infra § 62. 

Contract provlslon for damages held 
TLimecessary 

Tex.—Moore County Carbon Co., v. 
Whitten, Civ.App., 140 S.W.2d 880, 
error dismissed, Judgment correct- 

22. TJ.S.—Taylor v. Tulsa Tribune 
Co., C.C.A.Okl., 136 F.2d 981. 

Ind.—U. S. Reduction Co. v. Nuss- 
baum, 42 N.E.2d 403, 112 Ind.App- 
330. 

N.J.—Meyers v. Potoker, 128 A. 601, 
3 N.J.Misc. 450. 

Tex.—Galveston, H. & S. A. Ry. Co. 
V. Eubanks, Civ.App., 42 S.W.2d 
475, afflrmed Eubanks v. Galves- 
ton, H. & S. A. Ry. Co., Com.App., 
59 S.W.2d 825. 

89 C.J. p 93 note 39. 
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his wrongful dischargc go to mitigate the damages 
recoverable by him, as discussed infra § S9, the 
acceptance of new cmployment by the employee 
for the unexpired term of Service is not, as a gen- 
eral rule, a waiver of his claim or right of action 

for damages.23 

Where the employer^s breach of the employment 
contract is the equivalent of a termination thereof 
so that the breach goes to the entire contract, but 
a single cause of action for damages arises there- 
iromM Hence, where an action has been brought 
for damages, no further action may be brought 
on a quantum meruit,2 5 nor may anothcr action be 
brought for breach of the contract.26 Where 
plaintiif has recovered in an action, although by 
confession, a sum partly earned and partly not 
earned, the recovery will be treatcd as having been 
obtained in a suit for breach of contract, and a 
further suit will be barred.27 

Although an action on a quantum meruit is in- 
consistent with, and a bar to, a subscquent action 
for breach of contract, as discussed supra subdivi- 
sion c of this section, where an employee, not hav¬ 
ing elected to treat the contract as rescinded, sues 
on the contract for wages and expenses due him tip 
to the time of dismissal, such an action is not in- 
consistent with, or a bar to, a subsequent action 
for breach of contract.28 

§ 51. - Defenses 

A sufficient cause for the discharge of a servant con- 
stitutes a defense to an action for wrongfui discharge. 


As a general rule a sufficient cause for the dis¬ 
charge of a servant, although not the inducing mo- 
tive to the discharge, or even known to the master, 
constitutes a defense to an action for wrongfui dis- 
charge.2^ Where the contract provides for its ter¬ 
mination by written notice specifying the cause, a 
cause not vSpecified in the notice has been hcld not 
to be available as a defense,30 and it has also been 
held that a cause arising subsequently to the dis¬ 
charge may not be urged in defense.®^ 

While a master does not have the right of recall 
of a discharge at any time and under all circum- 
stances under pain of a forfeiture by the servant of 
his right of recovery,32 a servant is not required to 
accept a suggestion of return when further associa- 
tion between the parties would be unprofitable to 
both and degrading to him.^3 h ^as been held, 
however, that a master may defend an action for 
wrongfui discharge by showing that the- discharge 
was by mistake, and that as soon as the mistake was 
discovered, and before the servant had sustained 
any damages, he offered to revoke, and insisted 
on revoking, the dischargc.34 

An employer is relieved of liability by showing a 
threatened resignation unless an improper demand 
is grantcd,35 a voluntary resignation before,^^ or 
subsequent to,37 the discharge, or even a resigna¬ 
tion tendered only for the sake of appearances, and 
at the employer^s request;33 but a resignation on a 
condition not accepted by the employer will not be 
a defense to a subsequent discharge.39 Likewise 
a master may show, in defense, a reconciliation and 


23. Tenn.—Allen v. Maronne, 23 S. 
W. 113, 93 Tenn. 161. 

39 C.J. p 94 note 43. p 118 note 36 
[a]. 

24. Mo.—McGee v. St. Joseph Belt 
By. Co., 110 S.W.2d 389, 232 Mo. 
App. 639. 

25. N.D.—McLean v. News Pub. Co., 
129 N.W. 93, 21 N.D. 89. 

39 C.J. p 96 note 51. 

26. N.Y.—MeCargo v. Jergens, 99 N. 
E. 838, 206 N.Y. 363. 

39^C.J. p 96 note 52. 

Damages recoverable where action 
brought before expiration of term 
see infra § 58. 

27. Del.—Brand v. Ogden-Howard 
Co., 111 A. 370, 1 W.W.Harr. 88. 

39 C.J. p 96 note 53. 

28. Mass.—Dalton v. American Am- 
monia Co., 127 N.E. 504, 236 Mass. 
105. 

39 C.J. P 96 note 55. 

29. Va.—Crescent Horse-Shoe & 
Iron Co. V. Eynon, 27 S.E. 935, 95 
Ya. 151, 158. 

39 C.J. P 96 note 59. , 


Bffect of prior assignment of cause 
for discharge see supra § 44. 
Grounds for discharge see supra § 
42. 

'Employee^s admission of fault in 

letter written to employer was held 
to work no estoppel to employee to 
deny that he was properly clischarged 
for disobeying orders.—Bang v. In¬ 
ternational Sisal Co., 4 N.W.2d 113, 
212 Minn. 136, 141 A.L.R. 657. 

30. N.M.—^Kiker v. Bank Sav. Life 
Ins. Co., 23 P.2d 366, 37 N.M. 346. 

N.Y.—Mortimer v. Bristol, 180‘N.Y. 
S. 65, 190 App.Div. 452. 

31. Mich.—Gerardo v. Brush, 79 N. 
W. 646, 120 Mich. 405. 

32. lowa.—Rottlesberger v. Hanley, 
136 N.W. 776, 156 lowa 638. 

39 C.J. p 96 note 61. 

33. Mo.—Price v. Davis, 173 S.W 
64, 187 Mo.App. 1. 

Refusal as affecting amount of dam¬ 
ages see infra § 59. 

34. Tex.—Texas Benev. As®'n v. 
Bell, 3 Tex.A.Civ.Cas. § 277. 

35. Md.—^Williams v. Maryland 
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Glass Corp., 106 A. 755, 134 Md. 
320. 

36. Tex.—Farley v. XJniversal Mills, 
Civ.App., 116 S.W.2d 488. 

37. N.J.—^Wharton v,. Christie, 23 A. 
258, 53 N.J.Law 607. 

Tex.—New York Life Ins. Co. v. 
Thomas, 103 S.W. 423, 47 Tex.Civ. 
App. 160. 

After acts not constltuting discharge 
A salesman, who wrote a letter of 
resignation after he received a letter 
from manager of the company 
changing his territory, was not enti- 
tled to maintain an action for wrong¬ 
fui discharge on theory that his let¬ 
ter of resignation was nugatory be- 
cause of previous letter from man¬ 
ager changing his territory where 
letter changing salesman’s territory 
did not constitute a discharge.—Par- 
ley V. XJniversal Mills, Tex.Civ.App., 
116 S.W.2d 488. 

38. Or.—Martin v. Gauld Co., 190 
P. 717, 96 Or. 635. 

39. N.Y.—La Vin v. Copley-Plaza 
Operating Co., 171 N.Y.S. 608, 184 
App.Div. 417. 
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return to Service,^0 and he may show by way of 
recoupment any loss of custom or other injury 
caused by tbe servanfs conduct.'^! 

It is not a complete defense to such an action, 
however, that the servant has had, or, by the exer- 
cise of reasonable diligence, might have had, other 
employment,^2 whatever might be its effect as re- 
ducing damages, as discussed infra § 59; that the 
servant has rejected the master’s offer to continue 
him in his Service at a reduced rate;^^ that the 
servant has accepted employment by the master in 
another capacity that the servant has engaged in 
business for himself in competition with his mas¬ 
ter that after his discharge the servant has tak- 
en away customers, originally brought by him to his 
master under the terms of his contract, and car- 
ried them to his new* employers;^^ that the serv¬ 
ant, after his discharge, applied for and obtained a 
letter of recommendation, where he notifies the 
master that he claims under, and intends to enforce, 
his contract that the servant failed to assert the 
contract of employment at the time of discharge 
or that the master is insolvent and unable to coa- 
tinue his business.*^^ It is no defense to an action 
for wrongful discharge that the operation of the 
business in which plaintiff was employed 'was un- 
profitable^o unless it is shown that the loss was due 
to the fault of the servant^i 

A discharge must be treated as such,62 and, if 
ignored, a continuing in employment defeats any 
right of action but the fact that the contract is 
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not entirely rescinded by the servant who continues 
in the employ does not prohibit his recovery for the 
loss sustained by a partial breach.54 

Under a statute rendering an employer liable for 
wages for the unexpired term of a contract of 
employment on wrongful discharge, the fact that 
the employee so discharged remained in the em¬ 
ployment during the period of notice of the dis¬ 
charge is not an acquiescence therein so as to re- 
lieve the employer of liability.^S 

§ 52. - Pleading 

a. Declaration, petition, or complaint 

b. Plea or answer 

c. Issues, proof, and variance 

a. Declaration, Petition, or Complaint 

(1) In general 

(2) Particular averments 

(1) In General 

The complaint in an action for breach of contract by 
wrongful discharge is sufficient if it contains the essen- 
tial elements of a cause of action ex contractu. 

It has been said to be well settled that the gener- 
al rules of pleading in actions for breach of con- 
tracts obtain in actions for the breach of coiitracts 
of employment.5^ Thus, as a general rule, a com¬ 
plaint in an action for breach of an employment 
contract by wrongful discharge is sufficient if it 
contains the essential elements of a good cause of 


Philippine.—Logan v. Philippine 

Acetylene Co., 33 Philippine 177, 

40. ,La.—Chevalier v. Borie, 3 La. 
299. 

41. Ga.—^Newman v. Reagan, 63 Ga, 
755. 

39 C.J. p 96 note 70. 

42. Ark.—Sweet v. McEwen, 215 S. 

' W. 651, 140 Ark. 162. 

39 C.J. p 97 note 71. 

43. lowa.—Redfield v. Boston Piano 
& Music Co., 165 N.W. 365, 183 
lowa 194. 

39 C.J. p 97 note 73. 

44. Md.—^Hamill v. Foute, 51 Md,. 
419. 

39 C.J. p 97 note, 74. 

Rights noli walved 

The acceptance of other and differ¬ 
ent work from the employer is not 
sufficient In itself to constitute a 
waiver of rights by the employee un¬ 
der the original cpntract.—^Warten 
Cotton Co. V. McGuire, 91 So. 308, 206 
Ala. 469., 

45. Mo.—Stone v. Vimont, 7 Mo.App. 
277. 

46. N.T.—Lichtenheiu v. Fisher,'84 


N.T.S. 304, 87 Hun 397, 2 N.T.Aiin. 
Cas, 156. 

47. Mich.-—Wright v. Elk Rapids 
Iron Co., 89 N.W. 335, 129 Mich. 
643. 

39 C.J. p 97 note 77. 

48. 111.—Liliis V. King Richardson 
Co., 175 Ill.App. 414. 

49. XJ.S.—^In re Silverman, D.C.Mo., 
101 F. 219. 

39 C.J. p 97 note 80. 

50. lowa.—Huntington v. Jacob 
Haish Co., 181 N.W. 480, 190 lowa 
1197. 

51. lowa.—Seelman v. Farmers' Co- 
Op. Co., 165 N.W. 311, 181 lowa 
1228. 

52. La.—Tanner v. Cambon, 26 La. 
Ann. 353. 

39 C.J. p 91 note 7. 

63. N.J.—Blrd v. J. L. Prescott Co., 
99 A. 380, 89 N.J.Law 591. 

39 C.J. p 91 note 8. 

54. Pa.—^Bodman v, Fisher, 112 A. 
99, 268 Pa. 535. 

55. La.—^Van Denburgh v. H. T. 
Higginbotham, Inc., 122 So. 681, 
168 La. 461. 


Waiver 

Where plaintiff was notified that 
he would be discharged as of a spec- 
ified date, but he consulted an attor- 
ney on day of notification and he per- 
formed ali work required under his 
contracr between that day and the 
date specified, alleged fact that when 
notified of discharge plaintiff stated 
“Suits me" or words to -that effect, 
could not be construed as a waiver 
of his rights under contract.—Holton 
V. Hart Mill Co., 166 P.2d 186, 24 
Wash.2d 493. 

50. Cal.—Palmer v. Harlow, 199 P. 

844, 52 Cal.App. 758. 

Construction. 

Where a written contract is set 
forth in the pleadings, its terms 
must prevail over a construction set 
forth by innuendo in other plead¬ 
ings.—Oppenheimer v. Seligman, 160 
N.T.S. 156, 164 App.Div. 744. 

Speclal damages 

A complaint in an action for 
wrongful discharge seeking only 
damages of a special nature which 
are not i'ecoverable in such an • ac¬ 
tion is demurrable.—^W. B. Davis & 
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action ex contractu, 5 7 and, where a complaint al¬ 
leges facts sufficient to constitute such a cause of 
action, the fact that the prayer is for a judgment 
for wages instead of for damages does not render 
it fatally defective.^s In some decisions it has been 
held that a servant suing for damages for a wrong- 
ful discharge must declare specially, and the com- 
mon counts are not sufficient,59 and that, where 
plaintiffi sues on the common count in assumpsit, 
without inserting a count upon a special contract, 
he can recover only for the time he has actually 
served.50 It has also been held that wages due can- 
not be recovered in an action for breach of con¬ 
tract, unless a count therefor is contained in the 
declaration.51 

In an action in tort for a wrongful discharge the 
complaint should state facts sufficient to show a 
legal duty other than that growing out of the con¬ 
tract of employment and a violation thereof result- 
ing in injury to the employee.^2 

Time of issuing writ or filing declaration. The 
fact that a declaration alleges that the term of Serv¬ 
ice has expired, without making any reference to 


the time when it was filed, or to the issuance of the 
writ, cannot prejudice the finding of the jury, where 
the proof is ample to show a good cause of action 
as stated by plaintiffi®^ 

Joinder of counts, When each of two counts, 
substantially the same, States a good cause of action, 
the objection of redundancy cannot be reached by 
demurrer, since it would be unjust to dismiss the 
petition because the same good cause of action is 
stated in two distinet counts.^^ Where a servant, 
on his discharge, before the expiration of the term, 
in an action on the contract, files the common 
counts only, he may amend by filing a special count 
founded on the breach of the contract.^5 

(2) Particular Averments 

!n an action by a servant for wrongful discharge, all 
the essentiai elements of a valid contract must be set 
forth in the complaint. 

In an action for a wrongful discharge in breach 
of a contract of employment, the complaint must 
set forth all the essentiai elements of a valid con- 
tract.®5 A complaint in such an action sounding 


Son V. Ruple, 130 So. 772, 222 Ala. 
52. 

57. Cal.—Palmer v. Harlow, 199 P. 
844, 62 Cal,App. 758. 

KCatters provable undor plea of geu- 
eral issue 

Generally the declaration, petition, 
or complaint in an action for wrong¬ 
ful discharge is sufficient if it con- 
tains all that it is necessary for 
plaintiff to prove under a plea of the 
general issue.—Palmer v. Harlow, 
supra—39 C.J. p 97 note 80. 
Complaint under Pederal Bules of 
Oivil Procedure 

In employee’s action against em- 
ployer for breach of employment 
contract, complaint stating existence 
of an employment contract and dis¬ 
charge without cause, and alleging 
that plaintiff was entitled to dam¬ 
ages in an amount representing bal- 
ance of plaintiff's unpaid salary un¬ 
der contract amount of which was a 
specified sum, was sufficient under 
the Pederal Rules of Civll Procedure. 
—Stinson v. Edgemoor Iron Works, 
D.C.Del., 53 F.Supp. 864. 

Actiou based on rules or statute 
Petition for wrongful discharge 
was held demurrable as stating no 
cause of action, where action was 
based on employer’s rules or federal 
statutes not disclosed by the plead- 
ings.—Clark v. Cincinnati, N. O. & T. 
P. Ry. Co., 79 S.W.2d 704, 258 Ky. 
197. 

58. Mich.—^Webb v. Depew, 116 N. 
W.^ 660, 152 Mich. 698, 125 Am.S. 
R.'431, 16 L.R.A.,]Sr.S., 813. 

39 C,J. p 97 note 87. 


59. Fla.—Corpus Juris cited in Haz- 
en V. Cobb, 117 So. 853, 868, 96 
Fla. 151. 

111.—Bowden v. Board of Education 
of School Dlst. No. 41, Du Page 
County, 264 Ill.App. 1. 

39 C.J. p 96 note 60. 

60. N.C.—Madden v. Porterfield, 63 
N.C. 166. 

39 C.J. p 97 note 88. 

61. N.T.—Perry v. Dickerson, 85 N. 
T. 345, 39 Am.R. 663—Tullis v. 
Hassell, 54 N.Y.Super. 391. 

62. N.C.—May v. Tide Water Pow¬ 
er Co., 5 S.E.2d 308, 216 N.C. 439. 

When action in tort lies between 
master and servant see Actions § 
49 e (8). 

Beason for rule 

Liability of employer in employee's 
action of tort for wrongful dis¬ 
charge must grow out of violation 
of legal duty by the employer not 
arising out of contract.—May v. 
Tide Water Power Co., 5 S.E.2d 308, 
216 N.C. 439. 

Action ex contractu 
Complaint alleging employer's 
duty to allow employee to work, 
breached when employee was wrong- 
fully discharged and dragged or 
shoved from mill was held to state 
action ex contractu, not ex delicto. 
—^W. B. Davis & Son v. Ruple, 130 
So. 772, 222 Ala. 62. 

Complaints held insuffleient 
Complaint which alleged wrongful 
discharge of the employee in public 
by employer, but which alleged no 
assault or trespass committed to the 
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person or property of the employee 
or any act which, disjointed from 
the mere termination of the employ¬ 
ment, constituted independent cause 
of action, faiJed to state cause of 
action in tort for wrongful dis¬ 
charge.—May V. Tide Water Power 
Co., 5 S.E.2d 308, 216 N.C. 439. 

63. Ala.—Davis v. Ayres, 9. Ala. 
292, 

64. H.I.—Sowter v. Seekonk Lace 
Co., 83 A. 437, 34 R.I. 304. 

39 C.J. p 99 note 11. 

65. 111.—Mt. Hope Cemetery Ass'n 
V. Weidenmann, 28 N.E. 834, 139 
111. 67. 

39 C.J. p 99 note 13. 

66. Ga.—Manley v. Exposition Cot- 
ton Mills, T70 S.E. 711, 47 Ga.App. 
496. 

Ind.—Davis v. Davis, 151 N.E. 134, 
197 Ind. 386. 

Ky.—Clark v. Cincinnati, N. O, & 
T. P. Ry. Co., 79 S.W.2d 704, 268 
Ky. 197. 

Written contract 

Petition alleging a written con¬ 
tract for one year's employment as 
evidenced by correspondence be¬ 
tween parties which was filed as ex- 
hibits with the petition, some of 
which exhibits referred to the em¬ 
ployment as having a year's dura- 
tion, stated a cause of action for 
breach of contract by discharge 
without cause before expiration of 
the year, although some of the ex¬ 
hibits referred to employment as 
being by the month.—^Hamilton Car- 
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in tort and lacking the requisite contract allega- 
tions is insufficient and demurrable.®'^ 

Period of hiring. In an action for damages for 
breach of an employment contract by wrongful dis- 
charge, it has been held that the complaint must 
allege a hiring for a specific term.68 If the em- 
ployee claims an employment for a term, the dura- 
tion of which was to extend as long as his Services 
were satisfactory, he should frame his pleading to 
conform to such theory.®9 

Wrongful discharge. In an action for damages 
for breach of contract by wrongful discharge, the 
wrongful discharge must be averred as the breach 
of the contract and as the fact constituting the 
cause of action.'^^ However, the ground on which 
the discharge was actually made need not be spe- 
cifically alleged,'^! and it has been held that a spe¬ 
cific averment that the discharge was without cause 
is unnecessary since a discharge before termina- 
tion of the contract period is prima facie a violation 
of the agreementJ2 A formal dismissal need not 
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be alleged or proved; an allegation of the denial 
and repudiation of the contract is sufficient.'^^ An 
allegation that defendant refused to permit plaintiff 
to perform Services,although coupled with an 
allegation that defendant refused to pay plaintiff 
under the contract,'^5 is insufficient to charge a dis¬ 
charge in an action for breach of contract, although 
sufficient in an action for money due for Services 
rendered.'^® However, a complaint alleging a hir¬ 
ing for a term, a notice by the employer of can- 
cellation of the contract, and a refusal by him to 
permit the employee to continue his performance of 
the contract, plus an allegation of damage, has been 
held to state a cause of action for breach of con¬ 
tract. 

Where the contract gives the employer a right 
to discharge the employee under certain cifcum- 
stances, an allegation that the employer breached 
the contract by discharging the employee without 
provocation on his part is not sufficient.'^^ Where, 
however, the contract of employment permits the 


hartt Overall Co. v. Short, 197 S.W. 
2d 792, 303 Ky. 423. 

Corporate employer 
In action against Corporation for 
damages for wrongful discharge 
from oral contract of employment 
for life, complaint was held insuffl- 
clent in not alleging that the di- 
rectors «ver authorized or ratifled 
the contract.—Heaman v. E. N. Row- 
ell Co., 185 N.B. 83, 261 N.Y. 229. 

67. Ga.—Manley v. Exposition Cot- 
ton Mills, 170 S.E. 711, 47 Ga.App. 
496. 

Allegations of wrongful discharge 
insufflcleut 

Complaint alleging employer's 
wrongful discharge of employee in 
public, which did not allege the 
making of an employment contract 
and did not show terms of contract 
fixing the €mployee’s rights and 
the employer’s liahility, was con- 
struable as purporting to allege 
cause of action in tort for wrongful 
discharge and not cause of action 
for wrongful breach of employment 
contract, notwithstanding allegation 
that employee had been in constant 
employment of the defendant for 
nearly seven years.—May v. Tide 
Water Power Co., 5 S.E.2d 308, 216 
N.C. 439. 

68. Tex.—Nelson v. Binford, Civ. 
App., 16 S.W.2d 347. 

39 C.J. p 98 note 92. 

XnBufflclent allegatious 

A complaint alleging that plaintiff 
received a letter from defendant 
stating that it had work for a num- 
ber of men and alleging that the 
men went to work, were discharged, 
and had assigned their claim to 

56 C.J.S.-29 


plaintiff, does not set forth a cause 
of action for breach of contract.— 
Clarke v. Atlantic Stevedoring Co., 
C.C.A.N.Y., 163 P. 423—39 C.J. p 98 
note 93. 

69. N.T.—^Sinclair v. Positype Cor¬ 
poration of America, 261 N.Y.S. 
900, 237 App.Div. 525. 

'Complaint showing hiring at will 

is insufficient.—Sinclair v. Positype 
Corporation of America, supra. 

70. Colo.—Saxonia Mining & Be- 
duction Co. v. Cook, 4 P. 1111, 7 
Colo. 669. 

39 C.J. p 98 note 94. 

Bace as ground for discharge 
In action for breach of employ¬ 
ment contract, complaint alleging 
that plaintiff was discharged on sole 
ground that he was a Jew was held 
sufficient to state cause of action.— 
Holzer v. Deutsche Beichsbahn Ge- 
sellschaft, 290 N.Y.S. 181, 159 Misc. 
830. 

Sufilclency of allegation 

(1) Allegation in action for 
breach of employment contract that 
plaintiff was discharged without any 
cause whatsoever is a sufficient al¬ 
legation of wrongful discharge, in 
absence of demurrer.—^Wood v. Gir- 
ot, 282 P. 981, 102 Cal.App. 160. 

(2) Complaint is sufficient on de¬ 
murrer where it alleges that plain¬ 
tiff was discharged “without any 
reasonable cause whatever."—Poley 
V. Mail & Express Pub. Co., 28 N.Y. 
S. 778, 8 Misc. 91. 

Discharge in violation of statute 

A complaint, seeking to recover 
damages from corporate employer 
for alleged wrongful discharge on 
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ground that employer’s action in re- 
fusing plaintiff’s request for a leave 
of absence, in order to conduct a 
campaign in his own behalf for 
nomination to a state office, consti- 
tuted a violation of statute making 
it unlawful for Corporation to re- 
strain political activities of its em- 
ployees, which failed to allege that 
employer's action did interfere with 
plaintiffs political action, or that 
plaintiff ever did decide to or ever 
did run for any nomination, was in¬ 
sufficient.—Coxon V. Southern Pac. 
Co., C.C.A.Ariz., 155 P.2d 455. 
Pleading held sufficient 
Ga.—^Webb v. Pullman Co., 196 S.E. 
477, '57 Ga.App. 772. 

71. Ga.—^Fried v. Portis Bros. Hat 
Co., 152 S.E. 151, 41 Ga.App. 80. 

72. N.Y.—Linton v. Unexcelled 
. Fire-Works Co., 27 N.B. 406, 124 

N.Y. 533. 

39 C.J. p 98 note 94. 

73. Ga.—Bedell v. Berwick, 82 S.E. 
664, 142 Ga. 146. 

Tenn.—East Tennessee, V. & G. R. 
Co, V. Staub, '7 Lea 397. 

74. Cal.—^Winsor v. Silica Brick Co., 
159 P. 877. 31 Cal.App. 85. 

39 C.J. p 98 note 98. 

75. Cal.—Palmer v. Harlow, 199 P. 
844, 52 CaLApp. 758. 

i 76. Cal. — Palmer v. Harlow, supra. 

77. N.Y.—Gutner v. Success Maga- 
zine Corporation, 242 N.Y.S. 679, 
136 Misc. 257. 

78. Fla,—Hazen v, Cobb, 117 So. 
853, 9,6 Fla. 151. 

Beason for rule 

The discharge complained of may 
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discharge o£ the employee when his servkes are 
Linsatisfactory, it is oiily necessary to allege that 
the employee^s Services were not unsatisfactory in 
fact, and that the employer’s assignment of such 
ground for the discharge was false and made in bad 
faith.'^^ 

In an action for damages for wrongful discharge, 
the precise date of the discharge need not be al- 
leged, as in such a case time is not of the essence 
of the claim.SO 

Performance or readiness and millmgness to per- 
form, Where, under the statutory form, an allega- 
tion that an employee “duly” performed the con- 
tract is sufficient in an action for wages earned, an 
allegation that plaintiff '"fully’^ performed is in- 
sufficient.Si An allegation of performance by the 
employee is unnecessary, however, in an action for 
damages for breach of contract, as the cause of ac¬ 
tion is not predicated on performance, but on de- 
fendant’s prevention of performance.^^ So when a 
servant, in an action for breach of contract of hir- 
ing, counts on breach alone, not attempting to re- 
cover on the contract as such, an averment of readi¬ 
ness and willingness to perform is unneccssary.^5 

Nonpayment. Where the declaration in an ac¬ 
tion for wrongful discharge claims damages in a 
specified amount, it need not contain an averment 


that the employee was not paid for the Services 
rendered, since the claim for damages is a sufficient 
allegation of that fact.84 an action for damages 
for breach of contract, however, it has been held 
that compensation for Services rendered under the 
contract is not recoverable in the absence of allega- 
tions showing the amount due and unpaid.S^ 

Negativing defenses. The declaration, petition, 
or complaint in an action for wrongful discharge 
need not negative matters of defense,^^ as, for ex- 
ample, matters which might be available to the em- 
ploycr in mitigation of damages. Thus the em¬ 
ployee need not allege his inability to obtain em- 
ployment or to earn anything.s® In some jurisdic- 
tions, however, in order to recover more than nom- 
inal damages, the employee must allege that he 
exercised reasonablc diligence in sceking other em- 
ployment and that he failed to find other employ- 
ment, or, if he found other employmcnt, that it did 
not pay as much as hc would have reccived for like 
Services under the contract. 

Damages. In an action for damages for breach 
of contract by wrongful discharge, appropriate al- 
legations with respect to the damages sustaincd by 
the employee by reason of his wrongful discharge 
should be sufficiently set forth in the complaint.^O 
Elements of special damage which are not pleaded 
cannot be allowed or submitted to the jury.^^ 


have been on the grounds permitted 
by the contract.—Hazen v. Cobb, su¬ 
pra. 

79. Ga.—Fried v. Portis Bros. Hat 
Co., 152 S.E. 151, 41 Ga.App. 30. 

80. Md.—Spencer v. Traftord, 42 
Md. 1. 

81. N.y.—Sisskin v. Workmen's 
Circle, 163 N.Y.S. '535, reversed on 
other grounds 167 N.Y.S. 62, 179 
App.Div. 64'5. 

82. N.Y.—^Sisskin v. Workmen’s 
Circle, 167 N.Y.S. 62, 179 App.Div. 
645—Murray v. 0'Donohue, 96 N. 
Y.S. 335, 109 App.Div. 696—Kasen 
V. Hercules Knitting Co., 60 N.Y.S. 
2d 381. 

83. Ky.—Morris Shoe Co. v. Cole- 
man, 221 S.W. 242, 187 Ky. 837. 

39 C.J. p 98 note 3. 

84. lowa.—Harrod v. Wineman, 12'5 
N.W. 812, 146 lowa 718. 

Md.—Spencer v. Traflord, 42 Md. 1. 

85. Cal.—Seidenberg v. George, 172 
P.2d 891, 76 Cal.App.2d 306. 

OfteasoiL for rulo 

A complaint in a suit for damages 
for breach of contract will not sus- 
tain a judgment for an amount 
claimed to be due under the con¬ 
tract but not pleaded.—Seidenberg 
v. George, supra. 


86. Cal.—Palmer v. Harlow, 199 P. 
844, 52 Cal.App. 758. 

39 C.J. p 98 note 7. 

87. Cal.-^Palmer v. Harlow, supra. 

88. Tex.—Gomez v. Yanlandingham, 
Civ.App., 300 S.W. 145. 

39 C.J. p 98 note 8. 

89. Ky.—Louisville & N. R. Co. v. 
Wells, 160 S.W.2d 16, 289 Ky. 700 
—Newport Dairy v. Shackelford, 
88 S.W.2d 940, 261 Ky. 754. 

39 C.J. p 102 note 69 [a], 
lusufflcient allegations 
Bmployee's petition in suit for 
wrongful discharge was technically 
demurrable where it showed merely 
that, at some time “since" dis¬ 
charge, employee unsuccessfully 
sought sustaining employment.— 
Clark V. Cincinnati, N. 0. & T. P. 
Ry. Co., 79 S.W.2d 704, 258 Ky. 197. 
xrnder Federal Rules of Clvll Pro- 
cedure 

It was held that if an allegation 
of the employee's inability to miti¬ 
gate damages was necessary in em- 
ployee’s action for breach of em¬ 
ployment contract, complaint alleg- 
ing that employee was entitled to 
damages in an amount representing 
the balance of employee's unpaid 
salary under the contract, the 
amount of which was a specified 

4S0 


sum, sufficiently allogod such inabil¬ 
ity under the Federal Rules of Civil 
Procodure.—Stinson v. Bdgemoor 
Iron Works, D.C.Del., 53 P.Supp. 864. 

90. Ga.—Atlanta Plow Co. v. 
Burnes, 167 S.E. 749, 46 Ga.App. 
448—Gary v. Central of Georgia 
Ry. Co., 160 S.E. 716, 44 Ga.App. 
120 . 

N.Y.—Lezinsky v. Roubaix Mills, 
205 N.Y.S. 573, 210 App.Div. 102. 
Pa.—^Weidner v. Augustine Consi. 

Co., 67 Pa.Dist. & Co. 3. 

Xoss of eamiugs 

Ga.—Gary v. Central of Georgia Ry. 

Co., 141 S.E. 819, 37 Ga.App. 744. 
Severance pay 

In emp]oyee's action against em- 
ployer for breach of an employment 
contract, where question was not 
raised in lower court whether em¬ 
ployee, in event his discharge was 
authorizod, was entitled to two 
weeks' salary and bonus under the 
contract, the lower courfs failure to 
consider the question was not error. 
—Saari v. George C. Dates & Asso¬ 
ciates, 19 N.W.2d 121, 311 Mich. 624. 

91. Or.—Smith v. Pallay, 279 P. 279, 
130 Or. 282. 

Expenses in obtaining other em¬ 
ployment must be alleged.—^Consum- 
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Where punitive damages are recoverable in an 
action for breach of a contract of employment by 
wrongful discharge, as discussed infra § S8, in or- 
der to entitle the employee to such damages the 
complaint must contain such allegations as show his 
right thereto.Q^ 

b. Plea or Answer 

The general rules of pleadlng In civii actions apply 
wlth respect to the plea or answer in an action for wrong¬ 
ful discharge. 

The general rules of pleading in civii actions ap¬ 
ply with respect to the plea or answer of the em- 
ployer in an action instituted by an employee for 
wrongful discharge.93 Accordingly, under the pro- 
visions of the codes and practice acts, inconsistent 
defenses may be relied on.^^ It has been held that 
a written release from liability for damages exe- 
cuted by the employee must be specially pleaded by 
the employer in order to be available as a defense.^^, 

An afhdavit of defense alleging that the em¬ 
ployee voluntarily left defendands employ is suffi¬ 
cient to prevent a judgment on the pleadings.®^ 

Where recovery of damages for breach of con¬ 
tract is 'Sought and defendant files an affidavit of 
merits denying such contract, he cannot defend on a 
different ground without asking leave and filiiig an 
amended affidavit.^? The employer should be per- 
mitted to amend his pleadings so as to set up mat- 


§ 52 

ters in justification, if such matters are not other- 
wise pleaded.98 

Where the defense to an action for wrongful 
discharge is misconduct generally, plaintiff is enti- 
tled to an order for particulars, showing the nature 
and character of the instances relied on by the mas- 
ter, and setting forth the dates and substantial facts 
and circumstances of all the instances and occasions 
wherein and whereon plaintiff misconducted him- 
self on which defendant intends to rely.®^ Such 
particulars may be demanded with respect to an al- 
legation in defendant's answer, although such alle¬ 
gations were unnecessary.^ Even where justifica- 
tion is not a special defense which must be special¬ 
ly pleaded, the employer may be compelled to spec- 
ify the ground or grounds of complaint or cause or 
causes of the discharge if the employee should re¬ 
quire such particulars.2 

Matters in justification. Although there is some 
authority to the contrary,^ as a general rule, if jus- 
tification for the discharge is relied on by the em¬ 
ployer as a defense to an action for wrongful dis¬ 
charge, the defense must be specifically pleaded.^ 
In order to be sufficient a plea of justification must 
set forth such facts as will constitute a defense to 
the action.5 The mere denial of a wrongful dis¬ 
charge without an allegation of facts justifying it is 
not sufficient.^ The employer, however, is only re- 
quired to plead as a defense such grounds of jus- 


ers' Llgnite Co. v. James, Tex.Civ. 
App., 204 S.W. 719. 

Interest 

Interest cannot be recovered un¬ 
der prayer for general relief, unless 
specially pleaded or included in 
prayer.—San Antonio & A. P. Ry. 
Co. V. Collins, Tex.Com.App., 61 S.W. 
2d 84. 

92. S.O.—Holland v. Spartanburg 
Herald-Journal Co., 165 S.E. 203, 
166 S.C. 4i54, 84 A.L.R. 1336. 

93m Ala.—Perfection Matlress & 
Spring Co. v. Dupree, 113 So. 74, 
216 Ala. 303. 

94. N.T.—Conklin v. John H. Wood- 
bury Dermatological Inst., 66 N.Y. 
S. 258, 37 App.Div. 610, 29 N.Y. 
Civ.Proc. 42. 

95. Mo.—Slabon v. St. Louis Car 
Co., App., 102 S.W.2d 939. 

96. U.S.—^Wood V. Concrete Fibre 
Co., D.C.Pa., 21'7 F. 585., 

97. 111.—Shaffer v. Natoma Farm, 
195 Ill.App. 97. 

98. Cal.—Boardman v. Petch, 162 
P. 1028, 174 Cal. 259. 

39 C.J. p 100 note 39. 

■'9. N.Y.—Farquhar v. American 


Code Co., 194 N.T.S. 492, 201 App. 
Div. 454, affirmed 138 N.E. 483, 
234 N.Y. 650. 

39 C.J. p 99 note 22. 

1. N.Y.—Burns v. Lipson, 198 N. 
Y.S. 810, 204 App.Div. 643. 

2. La.—Lurie v. Titcomb, 71 So. 
200, 139 La. 9. 

3. Okl.—McKelvy v. Choctaw Cot- 
ton Oil Co., 178 P. 882, 72 Okl. 74. 

39 C.J. p 99 note 22. 

4. lowa.—Seelman v. Farmers’ Co¬ 
operative 'Co. of Northwood, 165 
N.W. 311, 181 lowa 1228. 

Ky.—^Williams v. Leaf Tobacco Co., 
168 S.W.2d 570, 293 Ky. 270. 

N.Y.—Linton v. Lnexcelled Fire- 
Works Co., 27 N.E. 406, 124 N.Y. 
533. 

39 C.J. p 99 note 22. 

Demurrer improperly sustained 
In servant's action for unjustified 
discharge, sustaining demurrer to 
plea specifically setting up Justifica¬ 
tion was erroneous.—Tri-State 
Transit Co, of Louisiana v. Rawls, 
1 So.2d 497, 191 Miss. 673. 

5. Ala.—Perfection Mattress & 

Spring Co. v. Dupree, 113 So. 74, 
216 Ala. 303. 


CoxLduct after discharge 

A plea alleging conduct of the 
employee after his discharge as 
a cause for such discharge was held 
insufficient.—Perfection Mattress & 
Spring Co. v. Dupree, supra. 

Setting up competitive business 

(1) A plea alleging as ground for 
discharge of an employee the con- 
templated establishment of a com- 
petitive business by employees was 
held insuflficient as a plea in Justifi¬ 
cation where it failed to allege the 
knowledge or consent of the dis- 
charged employee of the activities 
of other employees, or how or in 
what manner the conduct of the em¬ 
ployee was legally prejudicial' to 
the employer.—Perfection Mattress 
& Spring Co. v. Dupree, supra. 

(2) A plea that the employee set 
up a competitive business was also 
held bad where it failed to allege 
that the discharged employee organ- 
ized such, business during the term 
of his employment.—^Perfection Mat¬ 
tress & Spring Co. v. Dupree, su¬ 
pra. 

6, N.Y.—Browne v. Empire , Type 

Setting Mach. Co., 61 N.Y.S. 126, 

I 44 App.Div. 698, 

[39 C.J. p 99 note 24. 


451 



MA8TER AND SERVANT 


56 C.J.S. 


§ 52 


tification as are not raised by a mere denial of the 
allegations in the complaintJ Accordingly, where 
by the terms of a statute plaintiff is compelled to al¬ 
lege that the discharge was without good reason, 
justification need not be specially pleaded.^ Allega¬ 
tions in the answer that plaintiff made certain rep- 
resentations as to skill at the time of hiring are 
properly stricken out when there is no allegation 
that such representations are false.^ 

Matters in mitigation of damages. The burden is 
on the employer to plead the facts which he asserts 
will minimize the damages olaimed by the em- 
ployce.io Accordingly the fact that the servant 
earned or could, by the exercise of reasonable dili- 
gence, have earned a certain amount after his dis¬ 
charge must be pleaded specially in mitigation of 
damages.^1 When such matters are set up as a 
plea in bar of the cntire action and not in mitigation 
of damages, the plea is demurrable.^2 It is not 
enough to plead merely that plaintiff made no effort 
to obtain work, but it must also be alleged that he 
might have obtained work by the exercise of rea¬ 
sonable diligence, unless the circumstances are such 
that the latter fact must be presumed.^^ 

c. Issues, Proof, and Variance 

In an action by a servant for wrongfui discharge the 
issues are confined to those raised by the pleadings, the 
proof is restricted to the issues, and there must not be 
a materiai variance between the pleading and proof. 

In an action for damages for breach of contract 
by wrongfui discharge, only such matters may be 
considered, or relied on by the parties, as are put 
in issue by the pleadings and supported by the evi- 


dence.^4 Hence, when an employer attempts to jus- 
tify discharge on a particular ground, he is restrict¬ 
ed to the ground specified, and no other reasons for 
the discharge may be invoked.15 Where a master 
discharges a servant for breach of duty, the issu- 
able fact is not whether there was a breach of duty, 
but whether there was such a breach as constituted 
reasonable ground for terminating the contract.^® 
Where an employer sued for a wrongfui discharge 
withdraws a plea of discharge for cause and pleads 
abandonment of the employment by the employce, 
the issue of the rightfulness of the discharge is no 
longer in the case-^*^ In a suit by a servant for a 
wrongfui discharge, on a contract in writing set out 
in the declaration in hsec verba, an unvcrified plea 
of the general issue does not put in issue the making 
of the contract by the master, where by statute the 
general issue must be verificd in order to have the 
effect of putting the making of the contract sued on 
in is sue. 

In an action of this character, only such elements 
of damages as are warranted by the pleadings and 
proof are recoverable.^^ 

Evidence admissible under pleadings. In an ac¬ 
tion for breach of contract by wrongfui discharge, 
evidence conforming to the pleadings and the is¬ 
sues raised thereby, and only such evidence, is ad¬ 
missible. Facts which would constitute an affirm¬ 
ative defense cannot avail defendant when they ap- 
pear in the record over the objection of plaintiff 
and the defense was not pleaded.^^ 

Matters in justification ordinarily are inadmissi- 
ble under a general denial,^^ although there is also 


7. N.T.—^Kahn v. 'Guggenheimer, 

114 N.T.S. 767. 

8. La.—Lurie v. Titeomb, 71 So. 
200, 139, La. 9. 

8. lowa.—Redfield v. Boston Piano 
& Musio Co., 165 N.W. 366, 183 
lowa 194. 

10. U.S.—Stinson v. Edgemoor Iron 
Works, D.C.Del., 53 P.Supp. 864. 

11. Mo.—South Side Buick Auto 
Co. v. Schmitter. App., 6 S.W.2d 
687. 

Tex.—CopeXand v. Hili, Civ.App., 126 
S.W.2d 667--Elliott-Greer Office 
Supply Co. V. Martin, Civ.App., 
54 S.W.2d 1068, set aside on other 
grounds 86 'S.W.2d 635, 126 Tex. 
112—Hoffer Oil Corporation v. 
Hughes, Civ.App., 48 S.W.2d 426, 
error refused—lOorpus Juris cited 
ia Stolz V. Wells, Civ.App., 43 S. 
W.2d 163, 165. 

39 e.J. p 100 note 40. 

General deaial aad demurrer 
A defendant sued for breach of 

employment contract who merely 


filed a general demurrer, general de¬ 
nial, and a special plea that he had 
not employed plaintiff and his asso- 
ciates for any definite period of 
time, and that he had not signed tho 
written contract, was not entitled to 
raise the special defense that plain- 
tifC failed to mitigate damages by 
showing reasonable diligence to se¬ 
cure other employment.—Copeland 
V. Hili, Tex.Civ.App., 126 S.W.2d 567. 

12. Ala.—^People's Shoe Co. v. Skal- 
ly, 71 So. 719, 196 Ala. 349. 

13. Wis.—Gauf V. Milwaukee 

Athletic Club, 139 N.W. 207, 151 
Wis. 333. 

14. Or.—Smith v. Pallay, 279 P. 
279, 130 Or. 282. 

15. Ga.—Georgia Coast & P. R. Co. 
V. McFarland, 64 S.E. 807, 132 
Ga. 639.. 

16. Wis.—Schumaker v. Heine- 
mann, 74 N.W. 785, 99 Wis. 251. 

39 C.J. p 100 note 46. 

17. Ky.—Stark Eistillery Co. v. 
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Priedman, ISO S.W. 981, TSO Ky. 
820. 

18. 111.—Catholic Press Co. v. Ball, 
'69 ni.App. 691. 

19. Or.—Smith v. Pallay, 279 P. 
279, 130 Or. 282. 

BO. Me.—Dube v. Simard, 129 A. 

488, 124 Me. 369. 

39 C.J. p 103 note 73. 

XSvidoace held Improperly excluded 
Mo.—Slabon v. St. Louis Car Co., 
App., 102 S.W.2d 939. 

Time of discharge 
Complaint alleging that discharge 
took place during the week of a 
specified date permlts proof that 
discharge took effect several days 
after the specified date.—Kuna v. 
Superior Fur Dyeing Corporation, 1 
N.T.S.2d 985, 2'53 App.Div. 342, ap- 
peal denled 14 N.B.2d 214, 278 N.Y. 
737, 

21, N.Y.—Marshall v. Sackett & 
Wilhelms Co., 161 N.Y.S. 1045, 166 
App.Div. 141. 

22, Mich.—Champlain v. Detroit ^ 
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authority to the contrary.23 Under a general de- 
nial, however, the employer may show conduct on 
the part of the cmployee amounting to a breach, 
when the latter has alleged performance on his 
part,24 and, since under such an answer the em¬ 
ployer may offer any evidence tending to disprove 
the contract as alleged, he may show a different 
contract which authorized a discharge.25 Where 
the contract provided that the Services of the serv¬ 
ant were to be to the satisfaction of the master, un¬ 
der a general denial defendant may show that the 
Services were unsatisfactory.26 A general denial is 
also broad enough to include proof of voluntary res- 
ignation.27 When justification is set up by the 
pleadings, evidence will be Hmited to the specific 
ground of justification alleged.28 

A denial of the making of the alleged contract, 
without afHrmatively pleading another contract, 
raises an issue which is met by evidence that the 
employment was for an indefinite time, instead of a 
fixed period.29 Where plaintiff alleges perform¬ 
ance, which defendant denies, the former may prop- 
erly show that acts first disclosed during the trial 
and relied on by defendant as constituting a breach 
by plaintiff were authorized by a superior.80 

AU damages necessarily resulting from the breach 


of the contract may be proved, under a general 
allegation of damages, as general damages.^i 
Where, however, the declaration contains no alle¬ 
gation of malice or of special damage beyond the 
loss of position and wages, evidence of special dam¬ 
age by loss of character is inadmissible.22 The 
fact that the employee found employment elsewhere, 
or declined an offer of similar employment, or by 
due diligence might have found similar employ¬ 
ment, has been held provable, although not specially 
pleaded, on the ground that it disproves actual dam¬ 
age and does not constitute a mitigating circum- 
stance which must be pleaded to be available as a 
defense.83 Also, where the complaint alleges that 
plaintiff, since the dismissal, has been unable to ob- 
tain steady or profitable employment, evidence as to 
his earnings in the meantime is admissible under a 
general denial.84 

Variance. In an action for wrongful discharge 
there must not be a material variance between the 
pleadings and the proof,85 although a slight varia- 
tion is not fatal.^s A variance is not established 
by proof of a modification of the contract declared 
on.87 In order to recover for breach of contract, 
the employee must prove the contract as pleaded.®^ 
Hence, where plaintiff sues on an alleged contract 


Stamping Co., 86 N.W. 57, 68 Mich. 
238. 

39 C.J. p 99 note 22. 

X'allure to oTsject 

Where evidence of justification for 
the discharge of a servant is re- 
ceive/1 without ohjection, it should 
he submilted to the jury, although 
not specially pleaded.—Farquhar v. 
American Code Co., 194 N.Y.S. 492, 
201 App.Div. 454, affirmed 138 N.E. 
483, 234 N.T. 650—Lesser v. Gilbert 
Mfg. Co., 75 N.T.S. 486, 72 App.Div. 
147. 

23. Okl.—McKelvy v. Choctaw Cot- 
ton Oil Co., 178 P. 882, 72 Okl. 74. 
89 C.J. p 99 note 2*3. 

Denial of wrongful discharge 

(1) Where plaintifC alleges a 
wrongful discharge, which defend¬ 
ant denies, and the parties go to 
trial without objection to the state 
of the pleadings, it is error to ex¬ 
clude testimony showing misconduct 
of plaintiff a month prior to the 
discharge.—Little v. Dougherty, 17 
P. 292, 11 Colo. 103, 

(2) So defendant, categorically de- 
nying allegation of complaint that 
plaintiff was discharged without 
cause, has right to introduce evi¬ 
dence that plaintiff was discharged 
because of his insolence and disre- 
spectful attitude toward defendant. 
—Haag v. Revell, Wash., 184 P.2d 
442 . 


'214. N.T.—Kahn v. Guggenheimer, 
114 N.T.S. 767. 

25. N.T.—^Haines v. Thompson, 21 
N.T.S. 991, 2 Misc. 385. 

26. N.T.—Burns v. Lipson, 198 N.T. 
S. 810, 204 App.Div. 643. 

27. Tex.—^New Tork Life Ins, Co. 

* V. Thomas, 103 S.W. 423, 47 Tex. 

Civ.App. 150. 

28. Ark.—McGehee v. Cunningham, 
2'5 S.W.2d 449, 181 Ark. 148. 

Ga.—Georgia Coast & P. R. Co. v. 
McFarland, 64 S.E. 897, 132 Ga. 
639. 

39 C.J. p 103 note 82. 

29. Wash.—Armstrong v. Wm. 
Musser Lumber & Mfg. Co., 86 P. 
944, 43 Wash. 584. 

30. S.C.—Herlong v. Southern 
States Lumber Co., 77 S.E. 219, 
9.3 S.C. 629. 

31. Or.—Smith v. Pallay, 279 P. 
279, 130 Or. 282. 

Damages held uot special 

Damages by failure to pay salary 
and furnish suitable dwelling house 
for period following employee’s dis¬ 
charge were held general damages 
provable under ad damnum or gen¬ 
eral allegation of damages.—Smith 
V. Pallay, supra. 

32. Va,—Lee v. Hili, 6 S.E. 473, 84 
Va. 919. 

33. N.T.—McClelland v. Climax 
Hosiery Mills, 169 N.B. 605, 252 N. 
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T. 34'7, remittitur amended 171 N. 
E. 770, 263 N.T. 533, reargument 
denied 171 N.E. 781, 253 N.T. 658. 
Evidence ohtained on examlnatlon 
hefore trial 

On issue whether plaintiff has 
found, declined, or by diligence 
might have found, employment else¬ 
where, would be competent, even 
without afliirmative plea, as tending 
to show reduction from claim of 
plaintiff.—^Handel v. Co-Ed Dress- 
makers, 215 N.T.S. 857, 216 App.Div. 
888 . 

34. S.C,—Latimer v. Tork Cotton 
Mills, 44 S.E. 559, 66 S.C. 135. 

35. Mo.—Sturgeon v. Pioneer Life 
Ins. Co., App„ 186 -S.W. 1192. 

39 C.J. p 100 note 53. 

38. Ga.—^Powell Paving Co. of 
North Carolina v. Scott, 170 S. 
E. 629, 47 Ga.App. 401. 

Date of oral contract 

In suit for breach of oral em¬ 
ployment contract by wrongful dis¬ 
charge, slight variance between al¬ 
leged date .on which contract was 
made and date proved is not fatal. 
—Powell Paving Co. of North Caro- 
lin V. Scott, supra. 

37. N.T.—^La Vin v. Copley-Plaza 
Operating Co., 171 N.T.S. 608, 184 
App.Div. 417. 

38. Mo.—Fay v. Missouri Power & 
Light Co., App., 33 S.W.2d 1056. 
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to employ him for life, he cannot recover on prov- 
ing a hiring for any shorter period than for life.^^ 
Also, where the employee declares on a special con- 
tract and undertakes to prove it, he cannot, at the 
same time, offer proof of the value of his Services, 
and recover on a quantum meruit, where the em- 
ployer has denied the making of any contract at 
all.^0 In the absence of allegations authorizing re- 
covery on a quantum meruit the employee cannot 
recover on the entire contract hy proof of part per- 
formance.*^^ Since it is the duty of a wrongfully 
discharged servant to earn what he can after his 
discharge, an averment of readiness and willing- 
ness to perform subsequent to the discharge is not 
materially variant from proof of efforts to find em- 
ployment,42 or even from proof that he did find it.^^ 
Money expcnded to the use of defendant cannot be 
recovered in an action alleging a breach of contract 
of employment, since that is a causc of action dis¬ 
tinet from that set forth in the complaint.^^ 

§ 53. - Evidence 

a. Presumptions and burden of proof 

b. Admissibility 

c. Weighfand sufficiency 

a. Presumptions and Burden of Proof 

(1) In general 

(2) Matters of justification 

(3) Damages 

(1) In General 

As a general rule the burden of proof in actions for 


wrongfui discharge is on the party holding the affirma¬ 
tive of the issue. 

In accordancc with the general rules of evidence 
in civil actions, the burden of proof in actions for 
wrongfui discharge is on the party holding the af¬ 
firmative of the issue.^5 in the first instance, the 
burden is on plaintiff to prove his contract and its 
performance up to the time of discharge^® as well 
as the employer’s breach thereof,^*^ and, where the' 
contract of hiring is indefinite, the burden of show- 
ing the hiring to have been for a certain term rests 
on the employee. The burden of showing ability 
and willingness to perform the contract is on the 
employee.49 The employee establishes a prima fa¬ 
cie case, however, by proving the contract, his per¬ 
formance thereof up to the time of his discharge, 
and the damage resulting from the discharge.^O 
Where the employer interposes a defense that 
plaintiff consented to a canccllation of the contract, 
the burden is on defendant to prove such consent.®^ 
The fact that an employee bccomes ill after dis¬ 
charge furnishes no presumption that such illness 
would have arisen if he continued in employment, 
so as to have justified suspension of payment on 

the part of the employer.^2 

(2) Matters of Justification 

The burden of proving just cause for the discharge 
generally rests on the employer. 

Although there is some authority to the con- 
trary,®3 as a general rule, where a servant enters 
on his duties and continues until he is dismissed, he 


B9. Mo.—Minter v. Tootle-'Campbell 
Dry Goods Co., 173 S.W. 4, 187 Mo. 
App. 16. 

»40. Colo.—Kockwell Stock & Land 
Co. V. Oastroni, 42 P. 182, 6 Colo. 
App. 528. 

41. Tex.—HofCer Oil Corporation v. 

Hughes, Civ.App., 16 S.W.2d 901. 

43. Ill.—Williams v. Scott, 70 Ill. 
App. 51. 

43. Ala.—Morris Min. Co, v. Knox, 
11 So. 207, 96 Ala. 320. 

44. N.T.—Gerard v. Empire Square 
Realty Co., 187 N.Y.S. 306, 195 
App.Div. 244. 

45. Tex.—Canthen v. Breyer, Civ. 
App., 131 S.W. 853. 

89 C.J. p 101 note 69. 

Presumptions and burden of proof 
in actions for breach of contract 
of employment generally see su¬ 
pra § 11. 

•46. Ky.—Newport Dairy v. Shack- 
elford. 88 S.W.2d 940, 261 Ky. 754. 
Pa.—Jacobs v. Kraft Cheese Co., 164 
A. 774, 310 Pa. 75. 


R. I.—Schafor v. Thurston Mfg. Co., 
137 A. 2, 48 R.I. 244. 

Wis.—Saylor v. Marshall & Ilsley 
Bank, 272 N.W. .369, 224 Wis. '511. 
39 C.J. p 101 note 60. 

Burden of proof of whole case is 

on the employee. 

N.Y.—Zitlin v. Max Heit Dress Cor¬ 
poration, 271 N.Y.S. 2T5, 161 

Misc, 241. 

Va.—Rudlin v. Parker, 43 S.E.2d 918, 
186 Va, 647. 

47. Mo.—Jones v. Schultz, App., 295 
S.W. 477. 

48. Mo.—Wolfe V. Stark Bros. 
Nurseries & Orchards Co., App., 
288 S.W. 1004. 

Pa.—Jones v. Pittsburgh Mereant ile 
Oo., 145 A. 80, 295 Pa. 219—How- 
ard V. Siegel, 184 A. 272, 121 Pa. 
Super. 519. 

S. O.—Griswold v. Texas Co., 161 S.E. 
409, 163 S.O. 166. 

Tenn.—Combs v. Standard Oil Co. of 
Louisiana, 69 S.W.2d 525, 166 

Tenn. 88, 


Va.—Edwards Co. v. Deihl, 169 S.E. 

907, 160 Va. 687. 

39 C.J. p 101 note 61. 

49. Ill.—Corpus Juris cited In 
Jones V. Stoneware Pipe Co., 277 
IlLApp. 18, 24. 

Tex.—^Canthen v. Breyer, Civ.App., 
131 S.W. 853. 

50. Mich.—Saari V. George C. Dates 
& A.ssociates, 19 N.W. 121, 311 
Mich. 624. 

51. Md.—Wandell Chocolate Co., 
Inc. V. Goldsmith, 120 A. 372, 142 
Md. 148. 

52. N.Y.—Marx v. N«w York Rib- 
bon Co., 159 N.Y.S. 8'53, 95 Misc. 
551. 

53. R.I.—Schafer v. Thurston Mfg. 
Co., 137 A. 2, 48 R.I. 244. 

Statement of rule 
The burden of proof in the sense 
of establishing by a preponderance 
of evidence that he has faithfully 
performed his contract and defend¬ 
ant has broken it rests on plaintiff. 
This burden does not shift. Plain¬ 
tiff has prima facie sustained his- 
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need not prove that he performed his Services faith- 
fully, as a presumption arises that such is the 
fact,54 and the burden of proving a sufficient cause 
for his discharge is on the master,55 and this bur¬ 
den does not shift to the employee by reason of an 
allegation in his complaint that he was dismissed 
without good cause,^® The general rule, however, 
is inapplicable when the liability imposed by con- 
tract is conditional, and performance of ‘it must be 
averred and proved or want of performance ex- 
cused,57 Accordingly, where the contract calls for 
performance of the employee's duties in a manner 
satisfactory to the employer, the burden is on the 
employee to prove that his Services were in fact sat¬ 
isfactory to the employer and that the latter’s ex- 
pression of dissatisfaction as a ground for the dis¬ 
charge was fraudulent and in bad faith.58 


(3) Damages 

As a general rule the burden of proving the damages 
sustained by reason of a wrongfui discharge is on the 
employee, but the burden of proving matters in mitlga- 
tion of damages rests on the employer. 

As a general rule the burden of proving the dam¬ 
ages sustained by reason of a wrongfui discharge 
is on the employee.®^ Where the contract of em- 
ployment provides for compensation on a commis- 
sion basis, the employee has the burden of proving 
his probable earnings and the expenses to which he 
would have been put in performing the contract,®^ 
The fact that he is also on a drawing account cre- 
ates no presumption that the commissions would 
have covered his expenses as well as drawings.®^ 
Where the employment contract permits the em- 


burden when he testifies generally 
to faithful performance and the em- 
ployer’s breach. The duty of goingr 
forward with evidence of misman- 
agement or misconduct or -unfaith- 
fulness is then shifted to defendant, 
if he would not have such prima fa¬ 
cie case resuit in .an established 
case by the required weight of evi¬ 
dence. At the close of the testi- 
mony, however, if the evidence is 
evenly balanced, plaintifC has failed 
to establish his case, and the ver- 
dict must be for defendant.—Scha- 
fer v. Thurston Mfg. Co., supra. 

54. Ky.—Corpus Juris q.uoted in 
Williams v. Leaf Tobacco Co., 16S 
S.W.2d 570, 'S'72, 29S Ky, 270. 

39 C.J. p 101 note 65. 

It cauuot be presumed from ‘ the 
fact of discharge that the employee 
failed to perform his duties in com- 
pliance with the employment con¬ 
tract.—Hansen v. Columbia Brew- 
eries, 122 P.2d 489. 12 Wash.2d 554. 

Paliure to prove faithful perform- 
auce by employee does not justify 
direction of verdiot for employer, 
since it is incumbent on employer to 
plead and prove just cause for the 
dismissal.—^Williams v. Leaf Tobac¬ 
co Oo., 168 S.W.2d '570, 293 Ky. 270. 

55. Ky.—^Corpus Juris ^uoted in 

Williams v. Leaf Tobacco Co., 168 
S.W.2d 570, '572, 293 Ky. 278— 
Watkins, Inc., v. Cochran, 168 S. 
W.2d 351, 292 Ky. 846. 

Mich.—Saari v. George C. Dates & 
Associates, 19 N.W.2d 121, 311 

Mich. 624. 

Mo.—^Vernon v. Rife, App., 294 S.W. 
747. 

Neb.—Stoffiel v. Metcalfe Const. Co., 
17 N.W.2d 3, 145 Neb. 450. 

N.T.—Herreshoff v. American & 
British Mfg. Oo., 149 N.T.S. 703, 
164 App.Div. 238. 

Or.—Lambert v. Laing & Thompson 


Iron Works, 264 P. 362, 124 Or. 
197. 

S.C.—Griswold v. Texas Co„ 161 S. 

E. 409, 163 S.C. 156. 

Va.—Rudlin v. Parker, 43 S.E.2d 
918, 186 Va. 647. 

Wash.—Hansen v. Columbia Brew- 
eries, 122 P.2d 489, 12 Wash.2d 
554. 

Wis.—^Corpus Juris cited iu Boynton 
Cab Co. V. Giese, 296 N.W. 630, 
634. 237 Wis. 237. 

39 C.J. p 101 note 66. 

Employee’s breach of contract 
Burden of proving breach of con¬ 
tract by employee justifying dis¬ 
charge is on the employer. 

111.—Brownholtz v. Providers’ Life 
Assur. Co., 160 N.E. 127, 329 111. 
42. 

Mich.—Saari v. George C. Dates & 
Associates, 19 N.W.2d 121, 311 

Mich. 624. 

5^. Ky.—^Corpus Juris <a.uoted in 
Williams v. Leaf Tobacco Co., 168 
S.W,2d 570, 572, 293 Ky. 270. 

Mo.—Vernon v. Rife, App., 294 S. 
W. 747—Haxton v. Gilsonite 
Constr. Co., 114 S.W. 577, 134 Mo. 
App. 360. 

Allegation is surplusage 
N.T.—^HerreshofC v. American & 
British Mfg. Co., 149 N.T.S. 703, 
164 App.Div. 238. 

57. Ky.—tOorpus Juris quoted in 
Williams v. Leaf Tobacco Co., 168 
S.W.2d 570, >572, 293 Ky. 270. 

39 C.J. p 101 note 68. 

58. Ga.—^Fried v. Portis Bros. Hat 
Co., 159 S.E. 890, 43 Ga.App. 706. 

39 C.J. p 101 note 68 [a]. 

Burden of going forward 

Proof of valid employment con¬ 
tract and discharge of employee im- 
poses burden on employer of coming 
forward with evidence that employee 
was discharged because of dissatis¬ 
faction, but burden of proof on 
whole case is on> plaintlfC employee, 
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and he must show that dissatisfac¬ 
tion was not genuine.—^Zitlin v. Max 
Heit Dress Corporation, 271 N.T.S. 
275, 151 Misc. 241. 

59. Mo.—Pay v. Missouri Power & 
Light Co., App., 33 'S.W.2d 1056. 

N.T.—Bitterman v. Gluck, 9 N.T.S. 

2d 1007, 256 App.Div. 336. 

Wages payable under contract 
The employee has the burden of 
proving the actual wage to which 
he was entitled under the employ¬ 
ment contract.—Preager v. Unity 
Shoemakers Corporation, 15 N.T.S.2d 
45, 257 App.Div. 632. 

Overtime 

Testimony that plaintiff was to 
receive “considerable overtime" was 
held too indefinite to permit any re- 
covery for overtime.—Pay v. Mis¬ 
souri Power & Light Co., Mo.App., 
33 S.W.2d 1056. 

60. Mich.—Shapiro v. Pyrae Mfg. 
Co., 249 N.W. 851, 264 Mich. 280. 

presumptions 

Balance of commission which 
newspaper company, after advertis- 
ing representative’s discharge, cal- 
culated was due him, was presumed 
correct.—Palmer v. New Tork Her- 
ald Co., 239 N.T.S. 619. 228 App.Div. 
176. 

61. Mich.—Shapiro v. Pyrae Mfg. 
Co., 249 N.W. 851, 264 Mich. 280. 

Xnsuficient showing 

In action by salesman for unlaw- 
ful discharge hy employer, sales- 
man's -statement that had he been 
permitted to continue for balance of 
term of employment he would have 
earned* commissions netting him at 
least amount of weekly drawing ac¬ 
count allowed him by employer, was 
insufficient to establish that fact. 
—Preager v. Unity Shoemakers Cor¬ 
poration, 15 N.T.S.2d 45, 2'57 App. 

, Div. 632. 
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ployee to do outside work which does not interfere 
with the employer^s requirements, the employee 
makes out a prima facie case with respect to dam- 
ages by proving the agreed wage.®2 

Matters in mitig^tion of damages. As discussed 
infra § 58, the measure of damages for a breach of 
contract by wrongful discharge is prima facie the 
sum stipulated to be paid for the Services, and after 
proof of the stipulated wage the burden generally 
rests on the employer to prove that the damages 
were less.®^ Accordingly the burden of reducing 
the damages by proof that the servant has or might, 
with reasonable diligence, have obtained other re¬ 


munerati ve employment rests on the employer.®^ 

b. Admissibility 

(1) In general 

(2) Damages 

(1) In General 

In an action by a servant for wrongful discharge, 
any competent evidence which is relevant to a materiai 
issue Is admissible, 

In accordance with the general rules of evidence 
in civil actions, in an action for wrongful discharge 
any competent evidence which is relevant to a ma¬ 
teriai issue is admissible,®^ Thus any evidence oth- 


On fallure to prove prohalble ex¬ 
penses, the employee is not entitled 
to recover.—Shapiro v. Fyrac Mfg. 
Co., 249 N.W. 851, 264 Mich. 280— 
Callender v. Myers Regulator Co., 
230 N.W. 1154, 2'50 Mich. 298. 

62. U.S.—Sanders v. Schenley Prod¬ 
ucts Co., C.C.A.N.T., 108 F.2d 23. 

63. U.S.—Sanders v. Schenley Prod¬ 
ucts Co., C.C.A.N.T., 108 F.2d 23— 
Stinson v. Edgemoor Iron Works, 
D.C.Del., «3 F.Supp. 864. 

Cal.—De La Falaise v. Gaumont- 
British Picture Corporation, 103 P. 
2d 447,' 39 Cal.App.2d 461—Chregg 
V. McDonald, 239 P. 378, 73 Cal. 
App. 748. 

K.Y.—Hollwedel v. Duffy-Mott Co., 
264 N.T.S. 745, 238 App.Div. 468, 
motlon denied 188 N.B. 102, 262 
N.Y. 643, modified on other 
grounds 188 N.E. 2G6, 263 N.Y. 95, 
90 A.L.R. 1312. 

N.C.—^Durham Const Co. v. Wright, 
127 S.B. 580, 189 N.C. 456. 

Tex.—Blliott-Greer Office Supply 
Co. V. Martin, Civ.App,, 54 S.W.2d 
1068, set aside on other grounds 
86 S.W.2d 635, 126 Tex. 112—Hous- 
ton, E. <fe W. T. Ry. Co. v. Brow- 
der, Civ.App., 265 S.W. 227. re- 
versed on other grounds, Com. 
App., 283 S.W. 154. 

Burden of goiag forward with the 
evidence is on the employer.—Mc¬ 
Clelland V. Climax Hosiery Mills, 
169 N.E. '605, 252 N.Y. 347, remitti¬ 
tur amended 171 N.E. 770, 253 N.Y. 
533, reargument denied 171 N.E. 781, 
253 N.Y. 658. 

64. U.S.—Taylor v. Tulsa Tribune 
Co., C.O.A.Okl., 136 P.2d 981—De- 
troit Graphite Co. v. Hoover, C.C. 
A.Mass., 41 F.2d 490—Russell v. 
Barnes Foundation, D.C.Pa., 62 F. 
Supp. 827, affirmed, C.C.A., 143 F. 
2d 871, certiorari denied Barnes 
Foundation v. Russell, 65 S.Ct. 
122, 828 U.S. 771, 89 L.Ed, 616— 
Realty Acceptance Corporation v. 
Montgomery, D.C.Del., 6 F.Supp. 
593, affirmed, C.C.A., 77 F.2d 762, 
certiorari denied 66 S.Ct. 103, 296 


U. S. 690, 80 li.Ed. 418, rehearing 
denied 56 S.Ct. 167, 296 U.S. 662, 
80 L.Bd. 472. 

Ark.—Seaman Stores Co. v. Porter, 
23 S.W.2d 249, 180 Ark. 860. 

Cal.—Goudal v. Cecil B. De Mille 
Pictures Corporation, '5 P.2d 432, 
118 Cal.App. 407, hearing denied 7 
P.2d 174, 118 Cal.App. 407. 

Conn.—Krawitz v. Ganzke, 1'59 A. 
897, 114 Conn. 662. 

Ga.—^Waynesboro Planing Mill v. 
Hargrove, 127 S.E. 666, 33 Ga.App. 
684. 

111.—Jones V. 'Stoneware Pipe Co., 
277 111. App. 18. 

Ind.—Township of Haddon School of 
Sullivan County v. Willis, 109 N. 
E. 261, 209 Ind. 366. 

Mich.—Flickema v. Henry Kraker 
Co., 233 N.W. 862, 262 Mich. 406, 
72 A.L.R. 1046. 

Mo.—South Side Buick Auto Co. v. 

Schmitter, App,, 5 S.W.2d 687. 
Mont.—Corpus Juris qtuoted In Mill- 
er V. Y-ellowstone Irr. Dist„ 9 P. 
2d 795, 796, 91 Mont. 638. 

N.Y.—Preager v. Unity Sboemakers 
Corporation, 15 N.Y.S.2d 45, 267 
App.Div. 632—^Van Wyck v. Man- 
nino, 9 N.Y.S.2d 684, 2'56 App.Div. 
256, reargument denied 11 N.Y.S. 
2d '5'58, 256 App.Div. 1004—Handol 

V. Co-Ed Dressmakers, 215 N.Y.S. 
867, 216 App.Div. 838—Abramson 
V. Mrs. J. Davis Gowns, Inc., 219 
N.Y.S. 137, 128 Misc, 454. 

OkL—Ray v. Board of Education of 
Pond Creek, Grani County, 153 P. 
2d 233, 194 Okl. 472—Levy v. 

Tharrington, 62 P.2d 641, 178 Okl. 
276—Farmers’ Co-op. Ass'n v. 
Shaw, 42 P.2d 887, 171 Okl. 358. 
Pa.—Lucacher v. Kerson, 45 A.2d 
246, 158 Pa.Super. 437, affirmed 

48 A.2d 857, 35‘5 Pa. 79—Gordon v. 
Tomei, 19 A.2d 588, 144 Pa.Super. 
449. 

Tex.—Hoffer Oil Corporation v. 
Hughes, Civ.App., 48 S.W.2d 426, 
error dismissed—Gomez v. Van- 
landingham, Civ.App., 300 S.W. 
145. 

39 C.J. p 102 note 69. 
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After proof of other employment 

(1) It has been held that failure 
of employee to show wages received 
from other employment precludes 
recovery.—Hume v. Miller Hatch- 
eries, Mo.App., 61 S.W.2d 179. 

(2) It has also been held, In ac¬ 
tion for wrongful discharge from 
employment, that verdict for the 
amount due under contract for the 
unexpired term should be reduced by 
amounts which employee specifically 
testifled that he received during the 
unexpired term, but.not by virtue of 
other employment during such term, 
in absence of testimony concerning 
compensation received therefor.— 
Van Wyck v. Mannino, 9 N.Y.S.2d 
684, 266 App.Div. 266, reargument 
denied 11 N.Y.S.2d 558, 266 App.Div. 
1004. 

Examinatlon Ibefore trlal 
Employer, sued for wrongful dis¬ 
charge, was held entitled to examine 
employee before trial, as to eamings 
after discharge, because such earn- 
ings are an essential part of the 
employer's case.—Abramson v. Mrs. 
J. Davis Gowns, Inc., 219 N.Y.S. 137, 
128 Misc. 454. 

Reasonable diligence 
In at least one jurisdiction, how- 
ever, the burden is on the employee 
to prove that he exorcisod reasonable 
diligence in attempting to And new 
employment and his inability to eam 
anything, if such was the case, or 
if olherwise, what he earned or 
could have during the period.—Louis- 
ville & N. R. Co. v. Wells, 160 S.W. 
2d 16, 289 Ky. 700—Newport Dairy 
V. Shackelford, 88 S.W.2d 940, 261 
Ky. 764—Torson Const. Co. v. Grant, 
66 S.W.2d 79, 251 Ky. 800—39 C.J. 
p 102 note 69 [a]. 

66. Pa.—JafCe v. Llpsky Bros., 140 
A. 339, 291 Pa. 470. 

39 C.J. p 102 note 72. 

Evidence held admissible or Improp- 
erly excluded 
(1) In general. 

S.C.—Griswold v. Texas Co., 161 S. 

E. 409, 163 S.C. 156. 

S.D.—Tretheway v. Tri-State Milling 
Co., 222 N.W. 950, 54 S.D. 201. 
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erwise competent tending to establish his cause of 
action is admissible on behalf of the employee;®® 
and, vv-here the employer justifies, the employee may 
introduce any competent evidence in rebuttal of the 
defense^'^ or bearing on the improbability of a dis- 
charge without probable cause. 6^ Where the com- 
petency of the employee is in issue, a promise of a 
recommendation from the employer is admissible 
in evidence in rebuttal,although rebutting proof 
need not be limited to work done for the employer, 
and the employee may show that his work for others, 
in a similar capacity, was satisfactory,'^^ or he may 
show generally by witnesses knowing his qualifica- 
tions that he was capable of performing the work 
satisfactorily.'^^ Where the real issue in the case 
is the existence of cause for the discharge, evidence 
of motive for the discharge is inadmissible as be- 

clouding the issue.'^2 

Evidence of breacK In an action for wrongful 
discharge, the employer has the right to introduce 
any competent evidence tending to show a breach 
of any express or implied cbndition of the contract 
of employment by the employee,^^ provided, as dis- 
cussed supra § 52 c, the proof is limited to the rea- 
son for the discharge set forth in his plea ’or answer 
as a justification. It has been held, however, that 


evidence of neglect of duty is admissible, although 
in the letter of dismissal another ground was as- 
signed.*^^ Evidence of similar conduct of the em¬ 
ployee under a prior contract resulting in a dis¬ 
charge followed by condonation has been held prop- 
erly rejected as without probative value on the is¬ 
sue of whether the employer had cause for the dis¬ 
charge.*^^ Statements of an employee at the time 
of his discharge that he had already secured another 
position are competent as an admission against in- 
terest and relevant as tending to show that plaintiff 
left defendant*s employ rather than that he was dis- 
charged.*^® 

(2) Damages 

Competent evidence relevant to the issue of damages 
is admissible in actions for damages for breach of con¬ 
tract by wrongful discharge. 

Only competent evidence which is relevant to the 
issue may be admitted to prove damages in an ac¬ 
tion for wrongful discharge.In such an action 
the original contract is admissible in evidence as 
showing the value of the Services rendered,'^^ and 
all relevant facts transpiring during the employ¬ 
ment'^9 or subsequent to the dischargeSO may be con- 
sidered in estimating damages. Where the em¬ 
ployee is engaged to perform Services in another 


(2) Evidence relating: to circum-' 
stances surrounding makingr of life- 
time employment contract and recog- 
nition of its existence.—Eggers v. 
Armour & Co. of Delaware, C.C.A. 
lowa, 129 P.2d 729. 

(3) Testimony showing wages paid 
to plaintiff prior to entering defend- 
ant’s employ.—Harrington v. Delo- 
raine Refining Co., 43 P.2d 660, 99 
Mont. 78. 

(4) Evidence that employer is in- 
demnified against loss, at least when 
offered as affecting credihility and 
interest of a witness.—Morton v. 
Broadway Claremont Co., Inc., 166 
N.T.S. 814, 92 Misc. 355, 357—39 
C.J. p 103 note 74. 

(5) Wrltten memorandum of ver- 
bal agreement.—D. Buchanan & Son 
V. Ewell, 139 S.E. 483, 148 Va. 762. 
Evidence held inadznlssilble 

Ala.—Adams v. Stewart, 153 So. 401, 
228 Ala. 194. 

Pa.—Machen v, Budd Wheel Co., 143 
A. 482, 294 Pa. 69. 

S.C.—Shealy v. Powler, 188 S.E. 499, 
182 ^.C. 81. 

39 C.J. p 103 note 73. 

66. Mo.—Vernon v. Rife, App., 294 
SW. 747. 

39 C.J. p 103 note 75. 

67. Mo.—Vemon v. Rife, supra. 

39 C.J. p 103 note 76. 

Evidence of dissatlsfactlon 

(1) In an action for wrongful 


discharge under a contract to do! 
work to the satisfaction of the em¬ 
ployer, evidence is admissible on the 
Question whether he was dissatisfied, 
and whether he discharged the work- 
man because of such dissatisfaction. 
N.J.—Gwynne v. Hitchner, 52 A. 99'7, 
67 N.J.Law 654. 

Va,—Forsberg v. Zehm, 143 S.E. 284, 
150 Va. 756, 61 A.L.R. 232. 

(2) It is not legitimate, however, 
for the workman to prove that he 
had done good work.—Gwynne v. 
Hitchner, supra. 

68. N.Y.—Grey v. Triumph Pilm 
Corp., 168 H.Y.S. 249, 181 App.Div. 
107. 

Pa,—Gallagher v. Wayne Steam Co., 
41 A. 296, 188 Pa. 95. 

09. N.Y,—0’Neill v. Traynor, 53 N. 
Y.S. 918. 24 Misc 686. 

70. N.J.—Continental Match Co. v. 
Swett, 38 A. 969, 61 N.J.Law 457. 

71. N.Y.—Hare v. Mahoney, 14 N. 
Y.S. 81. 

72. N.Y.—Kilian v, Ferrous Mag- 
netic Corporation, 280 N.Y.S. 909, 
245 App.Div. 298. 

78. Pa.—^Lightcap v. Keaggy, 194 
A. 347, 128 Pa.Super. 348. 

39 C.J. p 103 note 81. 

Partlcular evidence held admissible 
Pa.—Lightcap v. Keaggy, supra. 
Wash,—Katich v. Evich, 297 P. 762, 
161 Wash. 581. 
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Wls.—Schwade v. Van Bree, 252 N. 

W. 702, 214 Wis. 260. 

Farticular evidence held Immaterlal 
Wis.—Schwade v. Van Bree, supra. 

74. Ky.—Independent Life Ins. Co. 
V. Williamson, 164 S.W. 409, 152 
Ky. 818. 

75. Pa.—Schoenfeld v. Sachs, 167 
A. 166, 312 Pa. 201. 

76. N.Y.—Martindale v. B. P. Cum¬ 
mins Co., 143 N.Y.S. 1100. 

77. Eamings in prior employment 
In an action to recover damages 

for wrongful discharge, evidence of 
the employee’s prior earnings with 
another employer in the same busi- 
ness is inadmissible to show the 
commissions he would have earned 
in the absence of a showing that 
the terms of the contracts were iden- 
tical.—King v. Oklahoma Gypsum 
Co., 216 S.W. 992, 202 Mo.App. 667. 

78. Ga.—Britt v. Hays, 21 Ga. 167. 
‘39 C.J. p 115 note 3. 

[ 79. Ky.—Trosper Coal Co. v. Rader, 
159 S.W. 586, 164 Ky. 670. 

N.Y.—Parquhar v. American Code 
Co., 194 N.Y.S. 492, 201 App.Div. 
454, afflrmed 138 N.E. 483, 234 N. 
Y. 650. 

80. Ga.—Roberts v. Crowley, 7 S.E. 

740, 81 Ga, 429. 

39 C.J. P 116 note 6. 
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state, testimony as to the trouble and expense he is 
put to is admissible as damages naturally flowing 
from the breach.s^ Where the servant is to be paid, 
wholly or in part, otherwise than in money, evidence 
i^ admissible to show the money value of the medi¬ 
um of payment,S2 and in the case of a traveling 
salesman who is entitled to expenses on the road it 
is permissible to show what such expenses would 
probably have bccn had the contract not been bro- 
ken.83 Under an agreement to pay an injured em- 
ployee certain wages as long as his disability to do 
iuli Work shall continue, the employee may in an 
action for wrongful discharge, where it is shown 
Ihat the injury is permanent, introduce evidence as 
to his expectancy of life^^ and as to his probable 

carnings.SS 

Evidence as to othcr einployment. In an action 
for wrongful discharge, evidence is generally ad¬ 
missible on behalf of either party on the question 
of damages to show whether the employee has, or 
might have, obtained other remunerativeS6 employ- 
ment with the excrcise of reasonable diligence.^'^ 
Thus, except in a jurisdiction where the whole 
amount of the salary for the unexpired term be- 
comes, by force of a statute, due and demandable 
on a wrongful discharge,^^ the employer may prove 
in mitigation of damages that after the discharge, 
and during the remainder of the time, the employee 
received, or was offered and might have received. 


in the exercise of diligence, wages in similar em- 
ployment.89 Evidence as to other employment 
which the employee might have obtained in the ex¬ 
ercise of reasonable diligence must be confined to 
employment of the same or substantially similar 
character as that from which he was discharged.^9 
In some cases it has bcen held that such evidence 
must bc confined to the ability of the employee to 
have obtained employment in the same locality,^! 
and where evidence has been introduced to show 
that the employee could have secured employment 
in a different locality, he may offer evidence to 
show the reasonableness of his refusal to accept 

such employment.92 

Evidence as to the amount of his average earn- 
ings and the amount of his sales in a prior employ¬ 
ment, of a similar but not identical character, is not 
admissible on behalf of the employee for the pur- 
pose ol showing prospective profits which he might 
have made under his contract with the employer 
but for the wrongful termination thereof,^^ but 
evidence as to such sales in the same business, al- 
though carried on by different proprietors, is ad¬ 
missible.®^ Evidence of the employee^s experience 
while in the employ of others, as well as of the em¬ 
ployer, has been held to establish a sufficient foun- 
dation for testimony by him as to what his commis- 
sions would have been during the unexpired pe- 
riod.®s Where a discharged employee instead of 


81. S.C.—Bray v. Kress, 96 S.B. 135, 
109 S.O. 365. 

82. lowa.—Rottlesberger v. Hanley, 
136 K.W. 776, 155 lowa 638. 

39 Q.J. p 115 note 7. 

83. Mo.—Bstes V. Desnoyers Shoe 
Co., 56 S.W. 316, 155 Mo. 577. 

39 C.jr. p 115 note 8. 

84. TJ.S.—Pierce v. Tennessee Coal, 
Iron & Railroad Co., Ala., 19 S.Ct. 
385, 173 U.S. 1, 43 L.Ed. 591. 

35. N.T.—Rafter v. Richard K. Fox 
Pub. Co., 201 N.y.S. 401, 206 App. 
Div. 389, affirmed 144 N.E. 894, 238 
N.Y. 567. 

88. Mass.—Irving v. Goodimate Co., 
70 N.B.2d 414, 320 Mass. 454. 

39 C.J. P 104 note 87. 

Other employment as mitigatlng 
damages see infra § 59. 

Offer to relustate employee In 
former position at same salary was 
held admissible Jn mitigation of 
damages for wrongful discharge.— 
Plickema v. Henry Kraker Co., 233 
N.W. 362, 252 Mich. 406, 72 A.L.R. 
1046. 

Bmployee»s evidence may be con- 
sldered in delermining the possibil- 
ity of his securing other employ¬ 
ment, and the amount to which em¬ 
ployer Is entitled in mitigation of 


damages as a resuit thereof.—Rus- 
sell V. Barnes Foundation, D.C.Pa., 
52 F.Supp. 827, affirmed, C.C.A., 143 
F.2d 871, certiorari denied Barnes 
Foundation v. Russell, 65 S.Ct. 122, 
323 U.S. 771, 89 L.Ed. 616. 
Fresumptlon as to wages obtained 
When, after his discharge, a serv¬ 
ant obtalns employment, the pre- 
sumption is that he gets the bost 
wagos he can, unless it is shown by 
the adverse party, or otherwise, that 
he accepted less wages than he could 
have obtained.—Hunt v. Crane, 33 
Miss. 669, 69 Am.D. 381. 

87. Pa.—Babayan v. Reed, 101 A. 
339, 257 Pa. 206. 

39 C..T. p 104 note 88. 

88. La.—Camp v. Baldwin-Melville 
Co., 48 So. 927, 123 La. 257. 

39 C.J. p 95 note 45. 

89. Ark.—Gentry v. Harrison, 110 S. 
W.2d 497, 194 Ark. 916—Seaman 
Stores Co. v. Porter, 23 S.W.2d 249, 
180 Ark. 860. 

Ga.—^Waynesboro Planlng Mill v. 
Hargrove, 127 S.E. 6'65, 33 Ga.App. 
684. 

39 C.J. p 94 note 42, p 115 note 13. 
Offer of x-©employment by master 
A master may prove in mitigation 
of damages that he offered to give 
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the discharged servant employment 
at the same compensation and in the 
same goneral line of business as that 
provided for by the contract.—Flick- 
ema v. Henry Krakor Co., 233 N.W. 
362, 252 Mich. 406, 72 A.L.R. 1046— 
39 C.J. p 118 note 36. 

90. Advertisements which did not 
relate to work of the same or suffi- 
cienlly similar character as to make 
them relevant are properly excluded. 
Neb.—Stoffel v. Metcalfe Const. Co., 

17 N.W.2d 3, 145 Neb. 460. 

N.Y.—West V. Scaroon Hotol Corp., 
67 N.Y.S.2d 163, 187 Misc. 639. 

91. Pa.—Babayan v. Reed, 101 A. 
339, 257 Pa. 206. 

92. Mass.—Tlussey v. Holloway, 104 
N.E. 471, 217 Mass. 100. 

39 C.J. p 104 note 00. 

93. N.Y.—Caluwaert v. Schapiro, 
156 N.Y.S. 359, 93 Misc. 19. . 

39 C.J. p 104 note 91. 

94. 111.—Lewy v. Standard Plunger 
EI. Co., 218 111.App. 306, affirmed 
129 N.E. 776, 296 111. 295. 

3 9 C.J. p 104 note 92. 

96. Mo.—^Wamsganz v. Blank-Wen- 
neker Candy Co., App., 216 S.W. 
1025. 
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accepting employment which he could have secured 
and for which he was fitted emharks in business 
for himself, evidence as to the details of such busi¬ 
ness subsequent to the expiration of a period of em- 
ployment is inadmissible to show plaintiff^s value 
to the business during such period.^® Communica¬ 
tions by the employer to others after tlTe wrongful 
discharge stating that the employee was incompetent 
are admissible in evidence as bearing on the lat- 
ter’s inability to obtain other employment to miti¬ 
gate the damages.9^ 

c. Weight and Sufficiency 

• As a genera! rule, In an action for wrongful dis¬ 
charge the party having the affirmative of an issue must 
establlsh It by a preponderance of the evidence. 

In accordance with the general rules as to the 
weight and sufHciency of the evidence in civil ac- 
tions, an issue of fact in an action for a wrongful 
discharge ordinarily must be established by the 


party having the burden of proof thereof by a pre¬ 
ponderance of the evidence.^^ Broadly speaking, 
the weight and sufficiency of the evidence in such 
an action is a question dependent on the facts and 
circumstances of the particular case, and is one 
wholly for the determination of the triers of the 
facts, whose finding will not be disturbed unless 
manifestly erroneous.^^ 

The weight and sufficiency of the evidence have 
been considered in particular cases with respect to 
such matters as the existence of the contract of 
employment,! the definiteness of the term there¬ 
of,2 performance of the contract by the employee,2 
or his readiness, ability, and willingness to per- 
form,4 the employee^s breach of the contract,5 the 
employer^s waiver of such breach,6 the employer’s 
breach of the contract,^ the discharge of the em¬ 
ployee and the wrongfulness thereof,8 the sufficien¬ 
cy of the evidence to sustain a verdict or judgment 


96. Tex.—Wolf Cigar Stores Co. v. 
Kramer, 109 S.W. 990, 50 Tex.Civ. 
App. 411. 

97. Md.—Hippodrome Co. v. Lewis, 
100 A. 78, 130 Md. 154. 

93. Va.—Rudlin v. Parker, 43 S.E. 
2d 918, 186 Va. 647. 

Tlie terms of the contract must be 
established by a preponderance of 
the evidence.—Saylor v. Marshall & 
Ilsley Bank, 272 N.W. 369, 224 Wis. 
611 . 

Matters iu mitlgation of damagre 
In servanfs suit for breach of 
contract of employment, employer 
had burden to show by preponder¬ 
ance of evidence that servant might, 
with reasonable diligence, have ob- 
talned other remunerative employ¬ 
ment after her discharg-e.— hevy v. 
Tharrington, 62 P.2d 641, 178 Okl. 
276. 

99. Cal.—Seidenberg v. George, 172 
P.2d 891, 76 Cal.App.2d 306. 

La.—^IVilson v. Yazoo & M. V. R. Co., 
App., 181 So. 600. 

Me.—Dube v. Simard, 129 A. 488, 124 
Me. 369. 

N.Y.—Hier v. Butterick Co., 34 N. 
Y.S.2d 237. 

Pa.—Megliss v. Bartoletta, Com.Pl., 
94 Pittsb.Leg.J. 431, affirmed 48 A. 
2d 18, 159 Pa.Super. 308. 

39 C.J. p 104 note 96. 

1. Evidence held snldclent 

111.—Hobbs V. H. M. Gousha Co., 
24 N.E.2d 240, 302 Ill.App. 508. 
Mont.—Harrington v. Deloraine Re- 
fining Co., 43 P.2d 660, 99 Mont. 
78. 

N.Y.—McKee v. Giftord, 256 N.Y.S. 
635, 234 App.Div. 522. 

2. Evidence held sufficient 

(1) To Show existence of new con¬ 
tract or express renewal of previous 


contract for fixed term.—Knox Sto ve 
Works V. Wall, 23 S.E.2d 161, 180 
Va, 267—39 C.J. p 104 note 96 [a] 
( 9 ). 

(2) To Show, or warrant finding, 
that plaintiff was employed for fixed 
period. 

Conn.—JlcPartland v. Beaumart, 
Inc., 200 A. 1018, 124 Conn. 639. 
Tex.—Dallas Hotel Co. v. McCue, 
Civ.App., 25 S.W.2d 902. 

(3) To sustain finding of intended 
duration of employment.—Minor v. 
Narragansett Mach. Co., 42 A.2d 711, 
71 R.I. 108. 

Evidenco held insufficient 

(1) To prove, or sustain finding 
of, hiring for a fixed or definite term. 
Ga.—Powell Paving Co. of ISTorth 

Carolina v. Scott, 152 S.E. 309, 41 
Ga.App. 194. 

Wis.—Saylor v. Marshall & Ilsley 
Bank, 272 N.W. 369, 224 Wis. 511. 
39 C.J. p 104 note 96 [b] (8). 

(2) To prove that verbal employ¬ 
ment contract was by year instead 
of by month.—Menard v. Edmond 
Weil, Inc., 119 So. 273, 9 La.App. 
254. 

(3) To sustain burden on em¬ 
ployee of overcoming presumption 
that hiring was at will.—Kosten- 
bader v. Schoeneck Farms, 4 A.2d 
199, 134 Pa.Super. 334. 

(4) To sustain finding of a con¬ 
tract of employment for life.— 
Trickey v. J. M. Pitkin & Co., 291 
N.Y.S. 430, 249 App.Div. 707. 

3. Evideziee held siifficieoit 
Cal.—Birdsell v. Dardi, 42 P.2d 335, 
6 Cal.App.2d 227. 

Tex.—^Parmers’ Gin Co. v. Smith, 
Civ.App., 28 S.W.2d 839. 
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4. Evidence held STifficient 

Cal.—Birdsell v. Dardi, 42 P.2d 335, 
5 Cal.App.2d 227. 

5. Evidence held sufficient 

N.Y.—Leopold v. Hotel Shelburne, 
Inc., 147 N.Y.S. 949, 162 App.Div. 
771. 

6. Evidence held sufficient 

Pa.—Batchelder v. Standard Plung- 
er EI. Co., 75 A. 1090, 227 Pa. 201, 
19 Ann.Cas. 875. 

Wash.—Haag v. Revell, 184 P.2d 442. 
Evidence held insufficient 
U.S.—Hili V. S. E. Massengill Co., 
D.C.Pla., 69 P.Supp. 1. 

7. Ind.—Montgomery Ward & Co. v. 
Guignet, 45 N.B.2d 337, 112 Ind. 
App. 661. 

8. Evidence held sufficient 

(1) To Show that employee re- 
signed or left voluntarily or by con- 
sent.—Blum v. Nebraska-Iowa 
Creamery Co., 117 N.W. 104, 82 Neb. 
110—39 C.J. p 104 note 96 [a] (1), 
(2), (15). 

(2) To Show, or support finding 
that, discharge was wrongful. 

Cal.—Greene v. Hawaiian Dredging 
Co., 157 P.2d 367, 26 Cal.2d 245— 
Millsap V. National Funding Cor¬ 
poration of California, 135 P.2d 
407, 57 Cal.App.2d 772—Birdsell v. 
Dardi, 42 P.2d 335, 5 Cal.App.2d 
227—Wood V. Girot, 282 P. 981, 102 
Cal. App. 160. 

Conn.—McPartland v. Beaumart, 
Inc., 200 A. 1018, 124 Conn. 539— 
Krawitz v. Ganzke, 159 A, 897, 114 
Conn. 662. 

111.—Hobbs V. H. M. Gousha Co., 
24 N.E.2d 240, 302 Ill.App. 508. 
lowa.—^Wade & Wade v. Central 
Broadcasting Co., 288 N.W. 439, 
227 lowa. 422. 

La.—Nickerson v. Burnstein, Inc., 
115 So. 271, 164 La. 1066—Smith 
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for the employee^ or the einployer,iO the dama^es 
sustained by the employee^^ and matters in mitiga- 

tion thereof.^2 

§ 54. - Questions of Law and Fact 

a. In general 

b. Discharge and sufSciency of grounds 

therefor 
^ c. Damages 

a. In G-eneral 

In actions fop wrongful discharge, as in other actions, 


questions of law are fOf the CoUrt and, if the evidence 
Justifies, questions of fact are for the Jury. 

In an action for wrongful discharge, as in other 
actions for breach of contract, the questions of law 
are for the court^^ and, where there is insufficient 
evidence to sustain the employee's cause of action, 
the complaint should be dismissed or a verdict di- 
rected for the employer.^^ Where the evidence jus¬ 
tifies, questions of fact, or mixed questions of law 
and fact, are for the jury, under proper instruc- 
tions by the court.^S When the evidence is contra- 


V. Standard Industrial Life Ins. 
Co. of Louisiana, 121 So. 780, 10 
La.App. 729. 

Mont.—Harringrton v. Deloraine He- 
fining Co., 43 P.2d 660, 99 Mont. 
78. 

Pa.—Jacobs v. Kraft Cheese Co., 
1G4 A. 774, 310 Pa. 75—Howard v. 
Siegel, 184 A. 272, 121 Pa.Super. 
619. 

39 C.J. p 10^ note 96 Ca] (6), (8), 
(14). 

(3) To Show, or sustain finding of, 
discharge.—Edgewater Beach Corpo¬ 
ration V. Sugarman, 15 So.2d 260, 153 
Fla. 555—39 C.J. p 104 note 96 [a] 
( 2 ). 

(4) To Show, or sustain flnding of, 
sufficient cause for discharge. 

Ga.—Barber v. Southern Service Cor¬ 
poration, 185 S.E. 93, 182 Ga. 124. 
La.—^Weisenbach v. McDermott Sur- 
gical Instrument Co., 123 So. 336, 
168 La. 818—McCluer v. Dykes, 
App., 14 So.2d 835—Mitchell v. 
Addington, 134 So. 338, 16 La.App. 
454. 

Mich,—Saari v. George C. Dates & 
Associates, 19 3Sr.W,2d 121, 311 

Mich. 624. 

Mo.—Paulette v. Sernes, App., 103 S. 

W. 2d 573. 

N.J.—Kellems Products v. Coley, 160 
A. 639, 10 N.J.Misc. 695. 

39 C.J. p 104 note 96 [a] (4), (7). 

(5) To Show other matters. 

Ky.—^Williams v. Lcaf Tobacco Co., 
168 S.W.2d 570, 203 Ky. 270. 

K.I.—Schafer v. Thurston Mfg. Co., 
143 A. 613. 

•Wash.—Holton v. Hart Mill Co., 166 
P.2d 186, 24 Wash.2d 493. 

Savidenoe held lusufficient 

(1) To Show a discharge. 

Cal,—Percival v. IN^ational Drama 
Corp., 185 P. 972, 181 Cal. 631. 

Mo.—Mozzi V. Administration Res¬ 
taurant Co., 9,7 S.W. 947, 120 Mo. 
App. 687. 

(2) To Show just cause for dis¬ 
charge.—^Brownholtz v. Providers' 
Life Assur. CO., 236 lU.App. 494, 
affirmed 160 N.B. 127, 329 111. 42— 
39 C.J. p 104 note 96 [h] (2). 

(3) To Show, or support flnding, 
that discharge was wrongful. 


Ark.—Platt v. Owens, 35 S.W.2d 358, 
183 Ark. 261. 

Ky.—Robertson v. Wolfe, 283 S.W. 

428, 214 Ky. 244, 49 A.L.R. 469. 
Mich.—Coon v. Ployd Knox, Inc., 296 
N.W. 267, 296 Mich. 305. 

R.I.—Schafer v. Thurston Mfg. Co., 
143 A. 613. 

9. BvldexLce heXd sufflcleut 

Ark.—Gerard B. Lambcrt Co. v. New- 
ton, 294 S.W. 707, 174 Ark. 209. 
Cal.—Bhlers v. Langley & Michaels 
Co., 237 P. 65, 72 Cal.App. 214. 
Ky.—^Watkins, Inc., v. Cochran, 168 
S.W.2d 351, 292 Ky. 846. 

R.I.—Minor v. Narragansett Mach. 

Co., 42 A.2d 711, 71 R.I. 108. 

39 C.J. p 104 note 96 [a] (5). 
BvidezLco held iusuiflciecat 
111.—Jones v. Stoneware Pipe Co., 
277 Ill.App. 18. 

39 C.J. p 104 note 96 [b] (4), (5). 
Verdict held net eocoesslve 
Mo.—Dickes v. Bookman, App., 6 
S.W.2d 981. 

10. Bvidence held mifflcient 

To sustain judgment for defend¬ 
ant.—Pierce v. Bringardner Lumbor 
Co., 132 S.W.2d 932, 280 Ky. 205. 

11. Bvidence held safdcie«.t 

(1) To Show damages.—Hurwitz v. 
Gavrin, 61 N.T.S.2d 309, 270 App. 
Div. 887, 

(2) To sustain recovery.—Olson v. 
Naymark, 225 N.W. 275, 177 Minn. 
383. 

12. Evidence held sufficient 

Tex.—Copeland v. Hili, Civ.App., 126 
S.W.2d 567. 

Wash.—0’Brien v. Puget Sound Ply- 
wood, 165 P.2d 86, 23 Wash.2d 917. 
Evidence held Insufficient 

(1) To bring employee^s right of 
recovery within rule requiring him 
to prove that he had, after reason- 
able efforts, failed to flnd employ- 
ment, or that employment found did 
not pay as much as he would receive 
for Hke Services under breached con¬ 
tract.—Newport Dairy v. Shackel- 
ford, 88 S.W.2d 940, 261 Ky. 754. 

(2) To establish any basis for re- 
duction of damages.—McClelland v- 
Climax Hosiery Mills, 169 N.E. 605, 
,252 N.Y. 347, remittitur amended on 
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Other grounds 171 N.E. 770, 253 N. 
Y. 633, reargument denied 171 N.E. 
781, 263 N.Y. 558—39 C.J. p 104 note 
96 [b] (3). 

(3) To prove that employee might 
by exercise of due diligence have ob- 
tained other employment during un- 
expired term.—^Waynesboro Planing 
Mill V. Hargrove, 127 S.E. 665, 33 
Ga-App. 684. 

13- Pa.—Hay v. Pittsburgh Lodge 
No. 46, Loyal Order of Moose, 8 
•A.2d 434, 137 Pa.Super. 205. 

39 C.J. p 105 note 97. 

Constmetion of contract is ex- 
clusively for the court. 

N.Y.—Kurlan v. Gutman, 162 N.Y.S. 
897, 90 Misc. 14. 

Pa.—Hay v. Pittsburgh Lodge No. 
46, Loyal Order of Moose, 8 A.2d 
434, 137 Pa.Super. 206. 

39 C.J. p 105 note 98 [a]. 

14. Ky.—Aronson v. Gibbs-Inman 
Co., 140 S.W.2d 806, 283 Ky. 107. 

N.J.—Ryan v. Brown Motors, 39 A.2d 
70, 132 N.J.Law 154. 

S.C.—Shcaly v. Fowler, 188 S.E. 499, 
182 S.C. 81. 

39 C.J. p 105 note 98. 

15. U.S.—Detroit Graphite Co. v. 
Hoover, C.C-A-Mass., 41 F.2d 490. 

Ky.—Hamilton Carhartt Overall Co. 
V. Short, 197 S.W.2d 792, 303 Ky. 
423. 

Mass.—Mansfleld v. Lang, 200 N.E. 
110, 293 Mass. 386. 

Mich.—Mcintyre v. Smith-Bridgman 
& Co., 4 N.W.2d 36, 301 Mich. 629. 
Mo.—Dickes v. Bookman, App., 6 
S.W.2a 981. 

N.C.—Colycr v. Vandcrbilt Hotel Co., 
4 S.B.2d 436, 216 N.C. 228—Durham 
Const. Co. V. Wright, 127 S.E. 580, 
189 N.C. 456. 

Or.—Lambert v. Laing & Thompson 
Iron Works, 264 P. 362, 124 Or. 
197. 

Pa.—Lucacher v. Kerson, 48 A.2d 
857, 355 Pa. 79. 

S.C.—Griswoid v. Texas Co., 161 S. 

B. 409, 163 S.C. 156. 

Tex.—Fort Worth & D. C. Ry. Co. v. 
Larson, Civ.App., 169 S.W.2d 260 
—Dallas Hotel Co. v. MeCue, Civ. 
App., 26 S.W.2d 902. 

39 C.J. p 105 note 99. 
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dictory, the rule whicli requires that, on a motion 
to dismiss the complaint, plaintiff is entitied to have 
the court adopt a view most favorable to him 
should lead to a denial of the motion and a sub- 
mission of the case to the jury.16 

Waiver or condonation by employer. When con- 
donation, waiver, or estoppel with respect to the 
employee^s breach of contract is in issue, the ques- 
tion is one of fact to be determined by the jury^^ 
except where the evidence is such as to warrant the 
court assuming its sufHciency or insufficiency as a 
matter of lawA^ 


b. Discharge and Sufficiency of G-rounds There- 
for 

What constitutes a good and sufficient ground for 
discharge is, as a genera! rule, a question of law for the 
court. On the other hand, whether the employee was in 
fact discharged, and whether he committed the acts 
which justified his discharge are questions of fact for 
the Jury, on conflicting evidence. 

Whether the employee was in fact discharged^® 
or voluntarily quit or resigned^O ordinarily is a 
question of fact for the jury. 

What constitutes a good and sufEcient cause for 
the discharge of the employee is a question of law,^! 
and, where the facts are undisputed, it is for the 
court to say whether the discharge was justified .22 


EHistence of can.tra«ct of employ- 
ment is for jury. 

U,S.—Elggers v. Armour & Co. of 
Delaware, C.C.A.Iowa, 129 F.2d 729 
—Baltimore & O. R. Co. v. Foar, 
C.C.A.Ind., 84 F.2d 67. 

Mo.—Jones v. Schultz, App., 296 S. 
W. 477. 

S.C.—Griswold v. Texas Co., 161 S.E. 

409, 163 S.G. 156. 

Benewal of coutract 
Mich.—Mclntyre v. Smith-Bridgman 
& Co., 4 N.W.2d 36, 301 Mich. 629. 
N.T.—^Wolkenberg v. New Jersey 
Crayon Co., 286 N.T.S. 687, 247 
App.Div. 780. 

Xerma df contract 

(1) The jury determine the terms 
of the contract as a question of fact, 
where the evidence permits. 

Mich.—Mclntyre v. Smith-Bridgman 
& Co., 4 N.W.2d 36, 301 Mich. 629. 
Mo.—Dickes v. Bookman, App., 285 
S.W. 646. 

N.J.—J. K. Larkin & Co. v. Murphy, 
138 A. 704, 6 N.J.Misc. 921. 

N.Y.—^West V. Scaroon Hotel Corp., 
67 N.Y.S.2d 163, 187 Misc. 639. 
Tex.—Texas Cotton Co-op. Ass'n v. 
Pollock, Civ.App., 62 S.W.2d 300, 
error dismissed. 

(2) Intended duration of employ- 
ment is for the jury under the evi¬ 
dence.—Minor V. Narragansett Mach. 
Co., R.I., 42 A.2d 711. 

(3) Whether employee was hired 
hy year or by month is for the Jury. 
Ala.—Adams v. Stewart, 153 So. 401, 

228 Ala. 194. 

Ky.—Hamilton Carhartt Overall Co. 
V. Short, 197 S.W.2d 792, 303 Ky. 
423. 

(4) Whether contract was for year 
or only indefinite hiring terminable 
at will is question for the jury. 

Ga.—^National Manufacture & Stores 

Corporation v. Dekle, 173 S.E. 408, 
48 Ga.App. 616. 

N.Y.—Preager v. XJnity Shoemakers 
Corporation, 15 N.Y.S.2d 45, 257 
App.Div. 632. 

Pa.—Jones v. Pittsburgh Mercantile 
Co., 145 A. 80, 295 Pa. 219. 


Va.—D. Buchanan & Son v. Ewell, 

. 139 S.E. 483, 148 Va. 762. 

Bonus as wages or giatuity 
Ark.—Griffin Grocery Co. v. Thaxton, 
11 S.W.2d 473, 178 Ark. 736. 

N.Y.—Sherlock v. Ansonia Shoe Cor¬ 
poration, 28 N.Y.S.2d 912, 262 App. 
Div. 914. 

le. N.Y.—Crown v. Litvak, 159 N.Y. 
S. 34. 

17. Mont,—^Hill Cattle Corporation 
V. Killorn. 256 P. 497, 79 Mont. 
327. 

39 C.J. p 106 note 8. 

Question of lapse of time between 
improper conduct of employee and 
time of discharge, and the reason- 
ableness of such lapse of time, if 
any, is for the jury on conflicting ev¬ 
idence.—Harrington v. Chittenango 
First Nat. Bank, 1 Thomps. & C. 
(N.Y.) 361. 

18. Mont.—^Hill Cattle Corporation 
V. Killorn, 266 P. 497, 79 Mont. 327. 

19. Mass.—Oehme v. Whittemore- 
Wright Co., 181 N.E. 733, 279 Mass. 
558. 

S.C.—Youmans v. Charleston & W. 
C. Ry. Co., 178 S.E. 671, 176 S.C. 
99—Crosby v. Bradley, 140 'S.E. 
702, 142 S.C. 386. 

39 C.J. p 105 note 99 [b]. 

20. Ind.—Sinclair Refining Co. v. 
McCullom, 24 N.E.2d 784, 107 Ind. 
App. 356. 

S.C.—Crosby v. Bradley, 140 S.E. 
702, 142 S.C. 386. 

Va—D. Buchanan & Son v. Ewell, 
139 S.E. 483. 148 Va. 762. 
Resignatlon under protest 
R.I.—Minor v. Narragansett Mach. 
Co., 42 A.2d 711, 

21. Md.—Bright v. Ganas, 189 A. 
427, 171 Md. 493, 109 A.L..R. 467. 

Or.—Corpus Juris quoted in Osburn 
V. De Force, 257 P. 685, 690, 122 
Or. 360, motion denied 262 P. 222, 
123 Or. 352. 

Pa.—Bernstein v. Lipper Mfg. Co., 
160 A. 770, 307 Pa. 36. 

Tex,—Corpus Juris quoted in Roya 
Oak Stave Co. v. Groce, Civ.App. 
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113 S.'W.2d S16, 317, error dis- 
missed. 

Va—Corpus Juris quoted in Spots- 
wood Arms Corporation v. Este, 
133 S.E. 570, 573, 147 Va. 1047. 

39 C.J. p 105 note 2. 

Breach of duty or contract 
Determination of what constituted 
a breach of duty which would justify 
discharging employee is for the court 
as a question of law.—Haiman v. 
Gundersheimer, 177 So. 199, 130 Fla. 
109. 

Znfraction of rules 
An employee is not entitied to have 
a jury decide whether or not his in- 
fraction of the employer's rules jus- 
tifies his dismissal, where the em¬ 
ployer acts in good faith.—^Adams v. 
'Southern Pac. Co., 266 P. 541, 204 
Cal. 63, 57 A.L.R. 1066. 

Beasonableness of regulations vio- 
lated is for the court.—^Walker v. 
John Hancock L. Ins. Co., 68 A. 113, 
7'5 N.J.Law 281—39 C.J. p 105 note 
98 [b]. 

22. Md.—Bright v. Ganas, 189 A. 

427, 171 Md. 493, 109 A.D.R. 467. 
Or.—Corpus Juris quoted in Osburn 
V. De Force, 267 P, 685, 690, 122 
Or. 360, motion denied 262 P. 222, 
123 Or. 352. 

Pa.—Bernstein v. Lipper Mfg. Co., 
160 A. 770, 307 Pa 36. 

Tex.—Corpus Juris quoted in Royal 
Oak Stave Co. v. Groce, Civ.App., 
113 S.W.2d 316, 317, error dis¬ 
missed. 

Va.—Corpus Juris cited in D. Bu¬ 
chanan & Son V. Ewell, 139 S.E. 
483, 485, 148 Va 762—Corpus Juris 
quoted in Spotswood Arms Corpo¬ 
ration V. Este, 133 S.E. 670, 673, 
147 Va 1047. 

39 C.J. p 106 note 3. 

Beasonableness of order 

(1) Where the reasonableness of 
the order disobeyed by the employee 
depends on undisputed facts and the 
inferences point one way, the ques¬ 
tion is one of law for the court.— 
May V. New York Motion Picture 
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Where, however, the facts are disputed, it is for the 
jury to say on ali the evidence whether there were 
sufficient grounds to warrant the discharge.^® So, 
where the facts are in dispute, whether the em- 
ployee committed any of the acts which constitute 
ground for discharge,^^ as, for example, disobe- 
dience or insubordination,25 is a matter for the 
jury, as is the reasonableness of excuses for non- 
performance.26 Nevertheless, the courts will not 
permit juries to guess or speculate when from the 
undisputed evidence it is apparent that the order of 
the employer was reasonable and that the employee 
was guilty of insubordination.^'? 

Services satisfactory to employer, Where the 
contract provides that the employer can terminate 
the cmployment if not satisfied with the Services 
rendered, the question whether or not the Services 
were satisfactorily performed is a question to bc 


determined by the employer and not 'by the jury.^S 
However, the question whether the asserted dis- 
satisfaction as a ground for discharge is in good 
faith or feigned is for the jury^Q where there is 
evidence tending to show that the discharge was 
due to reasons other than dissatisfaction.^O 

c. Damages 

What are proper elements of damages presents a 
question of law for the court. On confllcting evidence, 
the existence of such elements and the amount of dam- 
age sustalned are fact questlons for the Jury. 

In accordance with general rules, the question of 
what elements of damage are proper to be consid- 
ered in an action for wrongful discharge is one of 
law for the court^i althoiigh, where the evidence is 
conflicting, the existence of such elements^s and 
the amount of damage sustained^S present ques- 


Corporation, 187 P. 7S5, 45 Cal.App. 
396. 

(2) Where, however, different in- 
forences can be deduced it is a ques¬ 
tion of fact for the jury.—May v. 
New York Motion Picture Corpora¬ 
tion, supra. 

(3) Although contract is in writ- 
ing and requires servant to perform 
such Services as the masLer may di- 
rect, and although the order itself is 
in writing, the reasonableness of the 
order is a question for the jury.— 
Development Co. v. Klng, N.T., 161 
P. 91, 88 C.C.A. 255, 24 L.R.A.,N.S., 
812. 

23. Ala.—^Wilkes v. Stacy Williams 
Co., 179 So. 245, 235 Ala. 343. 

Ark.—Brandon Tie & Lumber Co. v. 
Osborn, 83 S.W.2d 530, 191 Ark. 
145. 

111.—Jones V. Stoneware Pipe Co., 
277 IlLApp. 18—Davis v. Elngle- 
stein, 263 Ill.App. 67. 

Ky.—Bass v. Simon, 44 'S.W.2d 587, 
241 Ky. 666. 

Me.—Podolsky v. Philco Shoe Cor¬ 
poration, 22 A.2d 861, 138 Me. 126. 
Md.—Bright v. Ganas, 180 A. 427, 
171 Md. 493, 109 A.L.R. 467. 

Mass.—Mansfield v. Lang, 200 N.E. 

110, 293 Mass. 386. 

Mich.—Mclntyro v. Smith-Bridgman 
& Co., 4 N.W.2d 36, 301 Mich. 629. 
Mont.—Miller v. Yellowstone Irr. 

Dist., 9 P.2d 795, 91 Mont. C38. 
Neb.—Stoffel v. Metcalfe Const. Co., 
17 N.W.2d 3, 145 Neb. 450. 

N.J.—Cooper v. Singer, 191 A. 849, 
118 N.J.Law 200. 

N.Y.—Vogel V. Pathe Exchange, 264 
N.Y.S. 881, 234 App.Div. 313— 

Pahey v. Kennedy, 243 N.Y.S. 396, 
230 App.Div. 156, appeal denied 
244 N.Y.S. 603, 230 App.Div. 799. 
Ohio.—Rorick v. Gilbert, 186 N.E. 

766, 45 Ohio App. 96. 

Or.—Osburn v. De Porce, 257 P. 685, 


122 Or. 360, motion denied 262 P. 
222, 123 Or. 352. 

Pa.—Jacobs v. Kraft Cheese Co., 164 
A. 774, 310 Pa. 75—Bernstein v. 
Lipper Mfg. Co., 160 A. 770, 307 
Pa. 36. 

R.I.—Schafer v. Thurston Mfg. Co., 
137 A. 2, 48 *R.I. 244. 

Tex.—Dreyfuss & Son v. Dine, Civ. 
App., 90 S.W.2d 598—Parmers' Gin 
Co. V. Smith, Civ.App., 28 'S.W.2d 
839. 

Va.—Corpus Juris oited ia D. Bu- 
chanan & Son v. Ewell, 139 S.E. 
483, 486. 148 Va. 762—^Corpus Ju¬ 
ris quoted in Spotswood Arms Cor¬ 
poration v. Este, 133 S.E. 570, 573, 
147 Va. 1047. 

39 C.J. P 106 note 4. 

Inoompetenoe, on conflicting evi¬ 
dence, is for the jury.—Schafer v. 
Thurston Mfg. Co., H.!., 143 A. 613. 

Whether certain acts coastituted 
mlsconduot which justificd discharge 
is for the jury.—^Mansfield v. Lang, 
200 N.E. 110, 293 Mass. 386. 

24. Pia.—Haiman v. Gundersheimer, 
177 So. 199, 130 Fla. 109. 

Va.—Rudlin v. Parker, 43 S.E.2d 918, 
186 Va. 647. 

Eemark of employee 

Remark of employee to employer's 
representative, susceptible of inter- 
prelation as a reflection on the rep¬ 
resentative, does not justify dis¬ 
charge as a matter of law, but is 
for the jury on all the evidence.— 
Schafer v. Thurston Mfg. Co., 137 
A. 2, 48 R.I. 244. 

25. IT.S.—Arkansas Amusement Cor¬ 
poration V. Kempner, C.C.A.Ark., 
57 F.2d 466. 

Ark.-S. Unterberger & Co. v. Wiley, 
281 S.W. 899, 170 Ark. 976. 

Mass.—Mansfield v. Lang, 200 N.E. 
110, 293 Mass. 386—Oehme v. 
Whittemore-Wright Co., 181 N.E. 
733, 279 Mass. 568. 
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N.Y.—Ruthizer v. William Bass 
Dre.ss Corporation, 35 N.Y.S.2d 473, 
264 App.Div. 372. 

R.r.—Schafer v. Thurston Mfg. Co., 
143 A. 613. 

Va.—D. Buchanan & Son v. Ewell, 
139 S.E. 483, 148 Va. 762. 

39 C.J. p 106 note 5. 

G-ood faith of i-equests to perform 
is for the jury to determine.—Ar¬ 
kansas Amusement Corporation v. 
Kempner, C.C.A.Ark., 57 F.2d 466. 

Whether acts were ia violatioa of 
express orders i.<s for the jury. 

Mass.—Mansfield v. Lang, 200 N.E. 

110, 293 Mass. 386. 

Pa.—Schoenfeld v. Sachs, 167 A. 166, 
312 Pa. 201. 

26. U.S.—Arkansas Amusement Cor¬ 
poration V. Kempner, C.C.A.Ark., 
57 F.2d 466. 

Me.—Dube v. Simard, 129 A. 488, 124 
Mg. 369. 

27. N.Y.—Jerome v. Queen City 
Cycle Co., 57 N.E. 485, 163 N.Y. 
351. 

39 C.J. P 106 note 6. 

28. Mich.—Lynas v. Maxwell 
Parms, 273 N.W. 315, 279 Mich.' 
684. 

39 C.J. p 106 note 4 [a]. 

29. N.Y.— 7Ai\\xi V. Max Heit Dress 
Corporation, 271 N.Y.S. 275, 151 
Misc. 241—Gutner v. Success Mag- 
azine Corporation, 242 N.Y.S. 679, 
136 Misc. 257. 

39 C.J. p 106 note 7. 

30. Cal.—Coats v. General Motors 
Corporation, 39 P.2d 838, 3 Cal. 
App.2d 340. 

31. Damage to reputatiou 

N.J.—Tousley v. Atlantic City Am- 
bassador Holel Corp., Sup., 50 A. 
2d 472. 

32. Okl.—Sinclair Prairie Oil Co. v. 
Dose, 118 P.2d 210, 189 Okl. 669. 

33. lowa.—Breen v. Central lowa 
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tions of fact for the jury. Where no evidence of 
the damages is introduced the case should not be 
submitted to the jury.^^ 

Mitigation of damages. Whether plaintiff, after 
discharge, made a bona fide effort for the purpose 
o£ reducing damages,^5 such as exercising reason- 
able diligence to obtain other employment,36 and the 
reasonableness o£ an excuse for not so doing,37 
or what the employee could have earned by diligent 
efforts to secure other emplcyment^s are questions 
of fact for the jury. If there is no evidence in the 
case on the question, the defense of failure to seek 
other employment should not be submitted to the 
jury.3 9 

Proof that the employee could have secured sim- 
ilar employment at similar wages does not require 
the case to be taken from the jury, since the em- 


§ 55 

ployee may be entitled to actual or nominal damages 
for the breach.49 

§55. - Instructioris 

In an action for wrongful discharge the Instructions 
must be confined to the issues made by the evidence and 
■must correctiy state the law appiicable to the facts. 

Each party in an action for wrongful discharge 
is entitled to instructions covering his theory of the 
case,^i the instructions must conform, and be con¬ 
fined, to the issues made by the evidence,^2 must 

correctiy state the law appiicable to the facts.'^^ 
When the court instructs on what state of facts 
the verdict must be returned against defendant, the 
instructions must include all the facts material to 
the right of such party.44 Where justification for 
the discharge has been urged in defense of the ac¬ 
tion, the court should instruet as to what amounts 
to legal justification, leaving to the jury to deter- 


Power & Light Co., 224 N.W. 562, 
207 lowa 1161. 

Me.—Podolsky v. Philco 'Shoe Corpo¬ 
ration, 22 A.2d 861, 138 Me. 126. 
Mich.—Mcintyre v. Smith-Bridgman 
& Co., 4 N.W.2d 36, 301 Mich. 629. 
K.T.—Bngel v. Ansco Photoproducts, 
240 N.Y.S. 737, 229 App.Div. 241, 
aflarmed Engel v. Ansco Photoprod¬ 
ucts Co., 177 N.B. 163, 256 N.T. 
615—Palmer v. New York Herald 
Co., 289 N.Y.S. 619, 228 App.Div. 
176. 

Or.—Osburn v. De Porce, 257 P. 685, 
122 Or. 360, motion denied 262 P. 
222, 123 Or. 352. 

Pa.—Hay v. Pittsburgh Lodge No. 
46, Loyal Order of Moose, 8 A.2d 
434, 137 Pa.Super. 205. 

Tex.—^Bubanks v. Galveston, H. & S. 
A. Ry. Co., Com.App., 59 S.W.2d 
825. 

Wis.—Schwade v. Van Bree, 252 N. 

W. 702, 214 Wis. 250. 

39 C.J. p 106 note 99 [g]. 

Contract substitute for damages 
Whether provision in contract for 
sale of store business and employ¬ 
ment of seller as manager, whereby 
buyer was to purchase seller's stock 
in proposed store Corporation at 
specified price in event of buyer's 
discharge of seller as manager, was 
intended in lieu of seller-manager's 
right to damages for discharge dur- 
Ing term is question for jury.—Na¬ 
tional Manufacture & Stores Corpo¬ 
ration V. Dekle, 173 S.E. 408, 48 Ga. 
App. 615. 

34. N.Y.—Bitterman v, Gluck, 9 N. 
Y.S.2d 1007, 256 App.Div. 336. 

35. Mich.—Gallino v. Boland, 191 N. 
W. 222, 221 Mich. 502. 

39 C.J. p 107 note 9. 

36. Ky.—^Williams v. Leaf Tobacco 
Co., 168 S.W.2d 670, 293 Ky. 270. 

Md.—Atholwood Development Co. v. 
Houston, 19 A.2d 706, 179 Md, 441. 


Offer of reemploymeat 

Question whether a letter written 
by employer after the breach was 
an offer to employee of her old posi- 
tion is properly submitted to the ju¬ 
ry.—^Hussey v. Holloway, 104 N.E. 
471, 217 Mass. 100. 

. What coustitutes reasouable dili- 
geuoe is a question of fact depend¬ 
ent on all the circumstances of each 
case.—Atholwood Development Co. v. 
Houston, 19 A.2d 706, 179 Md. 441. 

37. Mich.—Chisholm v. Preferred 
Bankers' Life Assur. Co., 70 N.W. 
416, 112 Mich. 50. 

33. Ky.—Harcourt & Co. v. Heller, 
62 S.W.2d 1056, 250 Ky. 321. 

Much latitude is allowed jury in 
determining what wrongfully dis- 
charged employee could have earned 
by diligent efforts during unexpired 
term.—Harcourt & Co. v. Heller, su¬ 
pra. 

39. N.Y.—Ros en v. Druss, 172 N.Y. 
S. 332. 

40. Md.—Atholwood Development 
Co, V. Houston, 19 A.2d 706, 179 
Md. 441. 

41. U.S.—^Detroit Graphite Co. v. 
Hoover, C.C.A.Mass., 41 F.2d 490. 

N.Y.—^West V. Scaroon Hotel Corp., 
67 N.Y.S.2d 163, 187 Misc. 539. 

39 C.J. p 107 note 12. 
lustructious held uot erroueous 
Ga.—Hooks v. MeCart, 164 S.E. 491, 
45 Ga.App. 328. 

Mo.—Zeppenfeld v. Morgan, App., 
185 S.W.2d 898. 

S.D.—Tretheway v. Tri-State Min¬ 
ing Co., 222 N.W. 950, 54 S.D. 201. 
39 C.J. p 107 note 12 [b]. 

42. Pa.—Megliss v. Bartoletta, 48 
A.2d 18, 159 Pa.Super. 308, 

39 C.J. p 107 note 13. 
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lustructious coutrary to estab- 
lished or admitted facts are prop¬ 
erly refused. 

Mont.—^Harrington v. Deloraine Re- 
fining Co., 43 P.2d 660, 99 Mont. 78 
—Miller v. Yellowstone Irr. Dist. 
9 P.2d 795, 91 Mont. 638. 

Pa.—Schoenfeld v. Sachs, 167 A. 166, 
312 Pa. 201. ' 

Issue created, by proof 
Where evidence on a matter not 
pleaded is brought out on cross-ex- 
amination and by direct testimony 
not objected to, an instruction there- 
on is not erroneous, as the plead- 
ings are deemed amended to conform 
to the evidence.—Harrington v. Del¬ 
oraine Refining Co., 43 P.2d 660, 99 
Mont. 78. 

Chargiug facts as matter of law 

Where the undisputed evidence es- 
tablishes the existence of the con¬ 
tract of employment and the dis¬ 
charge of the employee, it is not er¬ 
ror for 'the court to charge such 
facts as existing as a matter of law. 
—Stoffel V. Metcalfe Const. Co:, 17 
N.W.2d 3, 145 Neb. 450. 

43. Conn.—Pollak v. Danbury Mfg. 
Co., 131 A. 426, 103 Conn. 563. 

Mass.—^Nelson v. Hamlin, 155 N.E. 
18, 258 Mass. 331. 

Miss.—Tri-State Transit Co. of Lou- 
isiana v. Rawls, 1 So.2d 497, 191 
Miss. 673. 

N.Y.—Morgenbesser v. Levy, 109 N. 

Y.S. 825, 58 Misc. 554. 

Boctrlue of substautial performauce 
An instruction on substantial per- 
formance was held .objectionable for 
not defining substantial performance 
and failing properly to limit its ap- 
plication.—Pollak v. Danbury Mfg. 
Co., 131 A. 426, 103 Conn. 563. 

44. Colo.—Reynolds v. Hart, 94 P. 
14, 42 Colo. 150. 

39 C.J. p 107 note 15. 
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mine from the facts whether such justification ex- 
isted.46 

An instru-ction which covers the case generally is 
sufficient in the absence o£ a request for a more 
particular instructioni6 and it is not improper to re¬ 
fuse a chargc argumentative in its tendency, and 
based on only a part of the testimony.i'^ An in- 
struction which is confusing or misleading to the 
jury should not be given and is properly refused,i8 
as in the case of an instruction at variance with oth- 
er instructions already given^^ or of an instruc¬ 
tion that the btirden was on the employee to prove 
performance of his contract and not on the em- 
ployer to prove the employee^s violation of any of 
the terms of the contract.60 

The use of the phrase “the law presumes,” al- 
though inapt, is not improper when it appears from 
the context of the charge that the court did not 
mean to instruet the jury that this was such a legal 
presumption as could not be rebutted by proof.^i 
Although ordinarily a requested instruction should 
be given as asked, an addition of words which do 
not change or affect the meaning is not harmful and 
does not constitute error.^2 

Instructions as to damages. Appropriate instruc¬ 
tions correctly stating the law on the question of 
damages may and should be given in an action for 
damages for breach of contract by wrongful dis- 
charge.53 Instructions on damages which are in- 
applicable under the facts of the particular case, 


although correct in the abstract, should not be giv¬ 
en and are properly refused.^^ If a requested in¬ 
struction on the question of damages is erroneous it 
may be modified by the court to state the law cor¬ 
rectly as applicable to the case.^S Where there is 
evidence in the case on which the damages can 
properly be estimated, it is proper to refuse an in¬ 
struction limiting recovery to nominal damages,®® 
A charge authorizing an award of punitive damages 
is improper where, under the plcadings and evi¬ 
dence in the case, such damages are not an issue 
in the case.®*^ 

It is improper to refuse to charge that claims 
of damage which are speculative in character and 
incapable of reasonably exact computation cannot 
be made the basis of recovery.®^ Where the em- 
ployer does not plead that the employee might have 
obtained other employment, or did so, an instruc¬ 
tion that the lattcr, if entitled to recover, should 
recover the full amount agrced to be paid under the 
contract has been held warranted.®^ It has also 
been held that a charge that the verdict should be 
for the cmployer if it be established that the em¬ 
ployee failed to seek other employment is erroneous 
and properly refused.®^ An instruction that, while 
there should be sct off against the employec’s dam¬ 
ages such sum as he might have obtained or earned 
by working for others in a like Service, the oppor- 
tunity to be employed by others will not be pre- 
sumed, but must be affirmatively shown by the em- 


45. Neb.—Stoffel v. Metcalfe Const. 
Co., 17 N.W.2d 3, 145 Neb. 450. 

Vlolatioxi, of emplo 7 er’s instructions 
In action against employers for 
breach of employment contract, ih 
■which employers set up defense that 
discharge was justified because of 
employee's breach of contract by vio- 
lating instructions, trial court 
should have defined duties and obli- 
gations of employee to employers, 
and rights of employers as to dis- 
charging employee for violation of 
employment contract.—Stoffel v. 
Metcalfe Const. Co., supra. 

46. Ga.—Terry Shipbuilding Corp. 
V. Gregory, 106 S.E. 803, 26 Ga, 
App. 450. 

39 C.J. p 107 note 16. 

47. Ala.—^Drennen v. Satterfield, 24 

So. 723, 119 Ala. 84—Johnston 

Bros. Co. V. Bentley, 56 So. 742, 2 
Ala.App. 281. 

48. Ala.—Cleveland v. Towle, 106 
So. 58, 21 Ala.App. 161, hearing on 
remandment from Ex parte Towle, 
106 So. 60, 213 Ala. 129. 

39 C.J. p 108 note 18. 


Instructions held not misleading 

Or.—Lambert v. Laing & Thompson 
Iron Works, 264 P. 362, 124 Or. 197. 

49. Conn.—Pollak v. Danbury Mfg. 
Co., 131 A. 426, 103 Conn. 553. 

50. N.T.—Toube v. Rubin-Blankfort 
Co., 116 N.T.S. 673, 63 Misc. 298. 

51. Ga.—Bagwell v. Milam, 71 'S.B. 
684, 9 Ga.App. 316. 

52. 111.—Bank v. Crane, 154 111.App. 
643. 

53. XJ.S.—Detroit Graphite Co. v. 
Hoover, C.C.A.Ma.ss., 41 P.2d 490. 

Ala.—Cleveland v. Towle, 106 So. 56, 
21 Ala.App. 161, reversed on other 
grounds Ex parte Towle, 106 So. 
60, 213 Ala. 129. 

Ark.—Seaman Stores Co. v. Porter, 
23 S.W.2d 249, ISO Ark. 860. 

Ky.—Lexington HeraM Co. v. West- 
erman, 87 S.W.2d 128, 261 Ky. 130. 
Md.—Atholwood Development Co. v. 

Houston, 19 A.2d 706, 179 Md. 441. 
Mo.—Dickes v. Bookman, App., 285 
S.W. 546. 

N.Y.—Preager v. Unity Shoemakers 
Corporation, 16 N.Y.S.2d 45. 267 
App.Div. 632. 


154. Ark.—Brandon Tio & Lumber 
Co. V. Osborn, 83 S.W.2d 630, 191 
Ark. 145. 

Tex.—Stolz V. Wells, Civ.App,, 43 'S. 
W.2d 163. 

55. Ark.—Gerard B. Lambert Co. v. 
Fleming, 275 S.W. 012, ICO Ark. 
532. 

56. U.S.—P. S. Royster Guano Co, 
V. Hali, C.C.A.N.C., 68 P.2d 533. 

57. Ind.—Sinclair Refining Co. v. 
McCullom, 24 N.E.2d 784, 107 Ind. 
App. 3,56. 

58. Ga.—^American Agricultura? 
Chemical Co. v. Rhodes, 77 S.E. 
682, 139 Ga. 495. 

59. Okl.—Sharpless Separator Co. r. 
Cray, 161 P. 1074, 62 Okl. 73. 

60. Md.—Athol-wood Development 
Co. V. Houston, 12 A.2d 706, 17.9 
Md. 441. 

Beason for rule 

Defense that similar employment 
could have been obtained bv exer- 
cise of reasonable diligence Is made 
merely in mitigation of damages and 
not as complete bar to cause of ac¬ 
tion.—Atholwood Development Co, v. 
Houston, supra. 
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ployer, is proper,®! and an instruction placing on the 
employee the burden of showing that he made dili¬ 
gent efforts to obtain other employment is improp- 
er.®2 It is not improper to charge that a request by 
the employer that the employee should return to 
Work after a discharge is to be considered only 
with reference to mitigation of damages.®^ Where 
it appears that the venture of the employee in busi- 
ness on his own account after discharge was un- 
profitable, it has been held not erroneous to refuse 
to charge that it is for the jury to determine, in mit¬ 
igation of damages, the reasonable value of his 
Services.64 So, where under the contract the em¬ 
ployee had the right to do outside work which did 
not interfere with the employer’s requirements, and 
there was no contradiction of the employee’s evi- 
dence that his outside earnings did not interfere 
with his duty to the employer, the court should in¬ 
struet that the employee’s damage was the agreed 
salary for the balance of the term.66 Where the 
employee was permitted under the terms of his 
contract to do work for others, an instruction that 
the employer was entitled to a reduction of the 
amount that the employee eamed .or might have 
earned for the remainder of the term is erroneous 
as applying the same measure of damages to breach 
of contract for part time employment as that ap- 
plicable to a case of hiring for full time employ- 
inent.66 

§ 56. -Review 

The general rules as to review in ciVil actions are 
discussed in Appeal and Error. 


§ 57. -Attomey^s Fees 

A statute providing for an attorney^s fee in an ac- 
tion fop wages is inapplicable in an action for damages 
for a wrongful discharge. 

A statute providing for attorney^s fees when an 
employee brings a suit for wages owing under the 
terms of the contract, of employment does not apply 
when the employee sues for damages for a wrong¬ 
ful discharge. 6 7 

§ 58. - Damages in General 

a. In general 

b. Elements of damages 

c. Punitive damages 

d. Nominal damages 

e. As dependent on time of bringing suit' 

a. In General 

As a general rule the measure of damages In an ao-^ 
tlon fop breach of contract by wrongful discharge is the 
actuai loss sustained by the employee by reason of his 
discharge. 

In an action for breach of a contract of employ-t 
ment by wrongful discharge before expiration of 
the term fixed in such contract, the real measure. 
of the employee^s damages or recovery is the loss. 
actually sustained by him^ by reason of the wrong-. 
fui discharge,68 together with compensation for the- 
Services performed.68 Broadly speaking, this loss, 
consists of the stipulated wages for the unexpired 


61. lowa.—^Wood V. Ravenscroft, 

112 KW. 640, 135 lowa 346. 

62. T-ex.—Miller v. Sealy Oil Mill & 
Mfg*. Co., Civ.App., 166 S.W. 1182 
—Sinsheimer v. Edward Weil Co., 
129 S.W. 187, 61 Civ.App, 209. 

63. lowa.—^Rottlesberger v. Hanley, 
136 KW. 776, 155 lowa 638. 

numediate offer of xeemploymexLt 
Where employer allegedly offered 
to take back employee almost imme- 
diately after wrongful discharge, re- 
fusal to charge that employee's re- 
fusal to return precluded recovery 
was held error.—Flickema v. Henry 
Kraker Co., 233 N.W. 362, 252 Mich. 
406, 72 A.L.R. 1046. 

64. 111.—^Wall V. Italian Vineyard 
Co., 209 Ill.App. 578. 

65. U.S.—Sanders v. Schenley Prod¬ 
ucts Co., C.C.A.:^.Y., 108 F.2d 23. 

63. Md.—Wandell Chocolate Co., 
Inc. V. Goldsmith, 120 A* 372, 142 
Md. 148.^ 

67, 111.—Great Northern Hotel Co. 
V. Leopold, 72 Ill.Apii. 108— 

56 C.J.S.-30 


World’s Columbian Exposition v. 
Thompson, 57 Ill.App. 606. 

68. Ga.—Gary v. Central of Georgia 
Ry. Co., 141 S.B. 819, 37 Ga.App. 
744—^Waynesboro Planing Mill v. 
Hargrove, 127 S.E. 665, 33 Ga.App. 
684—Georgia, Florida, & Alabama 
Ry. Co. V. Parsons, 76 S.E, 1063, 
12 Ga.App. 180. 

Ind.—Haddon School Tp. of Sullivan 
County V. Willis, 199 N.E. 251, 209 
Ind, 356—Watts v. Geisel, 194 N.E. 
502, 100 Ind.App. 92. 

Mo.—Hume v. Miller Hateheries, 
App., 51 S.W.2d 179. 

N.T.—McClelland v. Climax Hosiery 
Mills, 169 N.E. 605, 252 N.Y. 347, 
remittitur amended on other 
grounds 171 N.E. 770, 253 N.Y. 533, 
reargument denied 171 N.E. 781, 
253 N.Y. 55.8. 

N.C.—Durham Const, Co. v. Wright, 
127 S.E. 580, 189 N.C. 456. 

Ohio.—Swisher v. Kimbrough, 157 N. 

E. 823, 25 Ohio App. 233. 

Tex.—Leak v. Halaby Galleries, Civ. 

App., 49 S.W.2d 858, error refused 
,—Bender v. Mettler, CiV.App., 17 

465- 


S.'W.2a 182—Hoffier 011 Corpora-, 
tion V. Hughes, Civ.App., 16 S.W.2di 
901—McKinney v. Smith, Civ.App., 
271 'S.W. 247. 

39 C.J. p 109 note 41. 

Bonus 

The right of the employee to a. 
bonus may» be a proper element of 
damage. 

Ind.—Watts v. Geisel, 194 N.E. 502,. 
100 Ind.App. 92. 

Va.—D. Buchanan & Sojx v. Ewell, 
139 S.E. 483, 148 Va. 762. 

39 C.J. p 109 note 41 [f], 

69. Fla.—Corpus Juris, cited in, 
Hazen v. Cobb, 117 So. 853, 859, 
96 Fla. 151. 

Ind.—Watts v. Geisel, 194 N.E. 602, 
100 Ind.App. 92. 

Pa.—Bernstein v. Lipper Mfg. Co.^ 
160 A. 770, 307 Pa. 36. 

Tex.—^Fairbanks, Morse & Co. v. Car- 
sey, Civ.App., 109 SW,2d 985, er-- 
ror dismissed. 

Va.—Standard Laundry Service v, 
Pastelnick, 184 S.B. 193, 166 Va.. 
125. 

39 C.J. p 110 note 4?.. 
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terin,'^^ less expenses, if any, which he would have 
incurred in performing the contract,'^! less what the 
■employee may have received from the employer on 


account,'^2 less the amonnt by which the employee 
could have diminished the damages by reasonable 
action,73 and, as discussed infra § 59, less what he 


Jftifflit to further recovery immaterial 
Recovery may be had under con- 
tract of employment till date of dis- 
charge, without regard to right of 
further recovery depending on rea- 
sonableness of discharge.—Forsberg 
V. Zehm, 143 S.E. 284, 150 Va. 756, 61 
A.L.R. 232. 

70. U.S.—Taylor v. Tulsa, C.C.A. 
Okl., 136 F.2d 981--Sanders v. 
Schenley Products Co., C.C.A.N.Y., 
108 F.2d 23—Russell v. Barnes 
Foundation, D.O.Pa., 52 F.Supp. 
■827, affirmed, C.C.A., 143 F.2d 871, 
.certiorari denied Barnes Founda¬ 
tion V. Russell, 66 'S.Ct. 122, 323 U. 
S. 771, 89 L.Ed. 616. 

'Cal.—Smetherham v. Laundry Work- 
ers* Union, Local No. 75, 111 P.2d 
948, 44 Cal.App.2d 131—De La 

Falaise v. Gaumont-British Pic¬ 
ture Corporation, 103 P.2d 447, 39 
Cal.App.2d 461—Goudal v. Cecil B. 
De Mille Pictures Corporatio'n, 5 
P.2d 432, 118 Cal.App. 407, hear- 
ing denied 7 P.2d 174, 118 Cal.App. 
407—Wood V. Girot, 282 P. 981, 102 
Cal.App. 160—Gregg v. McDonald, 
239 P. 373, 73 Cal.App. 748. 

Conn.—Pollak v. Danbury Mfg. Co., 
131 A. 426, 103 Conn. 663. 

'Ga.—Fried v. Portis Bros. I-Iat Co., 
152 S.E. 151, 41 Ga.App. 30. 

Ind.—H. C. Bay Co. v. Kroner, 149 
N.E. 184, 83 Iiid.App. 541. 

Ky.—Louisville & N. R. Co. v. Wells, 
160 S.W.2d 16, 289 Ky. 700—Tor- 
son Const. Co. v. Grant, 66 S.W.2d 
79, 251 Ky. 800—Abrams v. Jack- 
son Counly Board of Education, 18 
S.W.2d 1000, 230 Ky. 151. 

Md.—Atholwood Development Co. v. 

Houslon, 19 A.2cl 706, 179 Md. 441. 
Mass.—Lovovsky v. PTorvitz, 30 N.E. 

2d 411, 307 Mass. 475. 

Minn.—Bang v. International Sisal 
Co„ 4 N.W.2d 113, 212 Minn. 135, 
141 A.L.R. 657. 

Mo.—McGee v. St. Joseph Belt Ry. 
Co., 93 S.W.2d 1111, 2^3 Mo.App. 
111—Jones V. Schultz, App., 295 S. 
W. 477. 

Mont.—Oorpiis Juris citecl In Miller 
V. Tellowstone Irr. Dist, 9 P.2d 
795, 91 Mont. 538. 

Neb.—Stoffel v, Metcalfe Const. Co., 
17 N.W.2d 3, 145 Neb. 450. 

N.T.—Hollwedel v, DufCy-Mott Co., 
188 N.E. 266. 263 N.Y. 95, 90 A.L. 
R. 1312—Sinclair v. Positype Cor¬ 
poration of America, 261 N.Y.S. 
900, 237 App.Div. 525. 

T^.C.—Durham Const. Co. v. Wright, 
127 S.E. 580, 189 N.C. 456. 

Or.—Smith v. Pallay, 2'79 P. 279, 130 
Or. 282. 

Pa.—Bernstein v. Lipper Mfg. Co.. 
160 A. 770, 307 Pa. 36—Moyer v 
Heilveil, 49 A.2d 514, 159 Pa.Super 
,610. 


Tenn.—Godson v. MacFadden, 39 S. 

W.2d 287. 162 Tenn. 628. 

Tex.—Galveston, H. & S. A. Ry. Co. 

V. Eubanks, Civ.App., 42 S.W.2d 
475, affirmed Eubanks v. Galves¬ 
ton, PI. & S. A. Ry. Co., Com.App., 
59 S.W.2d 825—Fairbanks, Morse 
& Co. V. Carsey, Civ.App., 109 S. 

W. 2d 985, error refused—Bender v. 
Mettler, Civ.App., 17 S.W.2d 182. 

Va.—Standard Laundry Service v. 
Pastelnick, 184 S.E. 193, 166 Va. 
125. 

39 C.J. p 109 note 40. 

Contraot price is limit of recovery 
Tex.—Southern Properties v. Car- 
penter, Civ.App., 300 S.W. 963. 

39 C.J. p 109 note 40 [a]. 

Bffect of receipt of workmen^s com- 
pensation payments 
The receipt and acceptance of 
workmen’s compensation payments 
by the employee, without objection 
by the employer and which the em¬ 
ployer credited against the em- 
ployee's salary while the latter re- 
malned on duty, was held not to de- 
prive the employee of his right to 
salary for such period, in determin- 
ing the employee’s damages from the 
wrongful discharge.—Farmers’ Gin 
Co. V. Smith, Tex.Civ.App., 28 S.W.2d 
839. 

Frlxna facie xneasure 

(1) The prima facie measure of 
damage is the stipulated wage. 

U.S,—Taylor v. Tulsa Tribune Co., 
C.C.A.Okl., 136 F.2d 981—Russell v. 
Barnes Foundation, D.C.Pa., 52 F. 
Supp. 827, affirmed,.C.C.A., 143 F.2d 
871, certiorari denied Barnes Foun¬ 
dation V. Russell, 65 S.Ct. 122, 323 

U. S. 771, 89 L.Ed. 616—Realty Ac¬ 
ceptance Corporation v. Montgom- 
ery, D.C.Del., 6 F.Supp. 593, af¬ 
firmed, C.C.A., 77 P.2d 762, certio¬ 
rari denied 56 S.Ct. 103, 296 U.S. 
590, 80 L.Ed. 418, rehearing denied 
66 S.Ct. 167, 296 U.S. 662, 80 L.Ed. 
472. 

Cal.—De La Falaise v. Gaumont- 
British Picture Corporation, 103 P. 
2d 447, 39 Cal.App.2d 461—Goudal 

V. Cecil B. De Mille Pictures Cor¬ 
poration, 5 P.2d 432, 118 Cal.App. 
407, hearing denied 7 P.2d 174, 118 
Cal.App. 407—Gregg v. McDonald, 
239 P. 373, 73 Cal.App. 748. 

Fla.—Corpus Juris clted in Hazen v. 

Cobb, 117 So. 853, 859, 96 Fla. 151. 
Ind.—Haddon School Tp. of Sullivan 
Counly V. Willis, 199 N.E. 251, 209 
Ind. 356. 

Md,—Atholwood Development Co. v. 

Houston, 19 A.2d 706, 179 Md. 441. 
Mo.—McGee v. St. Joseph Belt Ry. 
Co., 110 S.W.2d 389, 232 Mo.App. 
639. 


188 N.E. 266, 263 N.Y. 95, 90 A.L.R. 
1312—McClelland v. Climax Ho- 
siery Mills, 169 N.E. 605, 252 N.Y. 
347, and remittitur amended 171 
N.E. 770, 253 N.Y. 633. reargument 
denied 171 N.E. 781, 253 N.Y. 558— 
Preager v. Unity Shoemakers Cor¬ 
poration, 15 N.Y.S.2d 46, 257 App. 
Div. 632—Van Wyck v. Mannino, 

9 N.Y.S.2d 684, 256 App.Div. 256, 
reargument denied 11 N.Y.S.2d 558, 
256 App.Div. 1004—Burke, Kuipers 
& Mahoney v. Dallas Dispatch Co., 

1 N.Y.S.2d 674, 253 App.Div. 206. 
Okl.—Ray v. Board of Education of 
Pond Creek, Grant County, 153 P. 
2d 233, 194 Okl. 472—Farmers’ Co- 
op. Ass’n V. Shaw, 42 P.2d 887, 171 
Okl. 358. 

Pa.—McMichael v. Hoffocker, Com. 
Pl., 48 Lanc.L.Rev. 437. 

38 C.J. p 109 note 41. 

(2) The rule that the speclfied re- 
munoration is, prima facie, the 
amount rocovcrable is limited to a 
breach of an ordinary contract of 
employment of a servant on speci- 
fied terms.—Burke, Kuipers & Ma¬ 
honey V. Dallas Dispatch Co., 1 N.Y. 
S.2d 674, 253 App.Div. 206. 

(3) In most other casos the gener- 
al rule that the measure of damages 
is tho difference betwecn the con¬ 
tract price and the co.st of perform- 
ance applies.—Burke, Kuipers & Ma¬ 
honey V. Dallas Dispatch Co., supra. 

71. N.Y.—Palmer v. New York Her-* 
ald Co., 239 N.Y.S. 619, 228 App. 
Div. 176. 

N.C.—Durham Const. Co. v. Wright, 
127 S.E. 580, 3 89 N.C. 456. 

Wash.—TTolton v. Hart Mlll Co., 166 
P.2d 186, 24 Wash.2d 493. 

72. Conn,—Pollak v. Danbury Mfg, 
Co., 131 A. 426, 103 Conn. 553. 

Ga.—Fried v. Portis Bros. Hat Co., 
152 S.E. 151, 41 Ga.App. 30. 

Or.—Smith v. Pallay, 279 P. 279, 130 
Or. 282. 

Pa.—Moyer v. Heilvoil, 49 A.2d 614, 
159 Pa.Super. 610. 

Tex.—Kennon v. Schlosinger, Civ. 
App., 182 S.W.2d 373, error refused. 

39 C.J. p 109 note 40. 

Amouut owlng to employer is de- 
ductible from damages.—Nelson v. 
M. Morgenthau, Jr., Co., 169 N.Y.S. 
512, 183 App.Div. 881. 

73. N.Y.—McClelland v. Climax ,Ho- 
siery Mills, 3 69 N.E. 605, 252 k?Y. 
347, and remittitur amended 171 
N.E. 770, 253 N.Y. 633, reargument 
denied 171 N.E. 781, 253 N.Y. 558. 

Employee Is nuder duty to use or¬ 
dinary diligence to lessen the dam¬ 
ages he has suffered.—Southern 
I Properties v. Carpenter, TexCiv. 
[App., 300 S.W. 963. 


N.Y.—Hollwedel v. DufCy-Mott Co., 
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may have earned, or with reasonable diligence 
might have earned, from other employment for the 
balance of tlie term. Such money received by the 
employee from the employer after the breach of 
contract as he would not have received had he con- 
tinued in the employ of the employer has also been 
held to be a proper item in reduction of damages.*^^ 
Where the contract is indefinite as to the rate of 
wages, the measure of damages is obtained by con- 
sidering the usual wages for the employment con- 
tracted for, and what time would be lost before 
similar employment could be obtained.'^^ 

Contract for permanent employment. A contract 
for permanent employment is not rendered so indef¬ 
inite by the uncertainty of the length of life of the 
employee as to preclude him from recovering siib- 
stantial damages for breach of such a contract 
The damages recoverable in such a case have been 
held to be the wages lost up to the time of trial plus 
the loss of wages based on the employee^s lifetime 
expectancy.'^'^ In an action for breach of a contract 
to give plaintiff lifetime employment of the kind he 
was performing at the time of the execution of the 
•contract, at the regular compensation for such em¬ 
ployment, plaintiff has been limited in his recovery 
to compensation for the period sued for at the regu¬ 
lar rate for the employment contracted, although 
at the time of the discharge plaintifif occupied a 
higher position with increased compensation.78 

Indefinite or uncertain term of employment. It 
has been held that 'the measure of damages for 
breach of a contract of employment for an indefinite 
period at a monthly salary is the worth of the bar- 
gain to the employee.79 The measure of damages 

74, Ala.—Standard Oil Co. v, Lloyd, 

159 So. 371, 26 Ala.App. 306. 

75. N.T.—Schmerenbeck v. Punke, 

17 N.T.S. 717. 

70, Mass.—Daniell v. Boston & M. 

R. Co.. 68 N.E. 337, 184 Mass. 337. 

39 C.J. p 111 note 53. 

77. Mo.—Slabon v. St. Louis Car 
Co., App., 102 S.W.2d 939. 

73, N.C.—Dotson v. F. S. Royster 
Guano Co., 178 S.E. 100, 207 N.C. 

635. 

79, Fla.—Knudsen v. Green, 156 So. 

240, 116 Fla. 47. 

Salary for mositli as damagres 

One employed for monthly salary 
whom employer •wrongfully dis- 
charged during month was entitled 
to salary for that month, where em¬ 
ployment was not obtainable else- 
whero.—E. D. Lanford Co. v. Buck, 

124 So. 418, 220 Ala. 190. 

Value of reliiKiTdslied employuieut 
Contract of employment for indefi¬ 
nite period at stated monthly salary 


for breach of a contract of employment, uncertain 
in point of time, has been held to be the sum due 
for the Work done under the contract, if any, to- 
gether with compensation for such future benefits 
as under all circumstances would probably be real- 
ized by the employee in its performance.^® 

Accrued right not abridgcd hy subsequent hap^ 
pening. Where the contract is wrongfully broken 
by the employer, the employee may recover dam¬ 
ages for the full amount due under the contract 
notwithstanding, if it had not been broken, it would 
have been abrogated, before its expiration, by the 
subsequent death of the employer.si 

Contract terminable on notice. Where the con¬ 
tract of employment provides for termination there- 
on on the giving of a specified notice, the value 
of the contract constitutes the measure of damage 
for breach by wrongful discharge. ^2 Under such a 
contract a discharge without the required notice 
has the effect, with respect to damages for the 
breach, of terminating the contract as of the earliest 
time if notice had been given.^^ Hence, where the 
contract provides for its continuance from year to 
year subject to termination as of the end of any 
year on the giving of a specified notice, an em¬ 
ployee discharged during a year without having 
been given the required notice is entitled to recov¬ 
er damages for the term of a year.84 However, 
when by its terms, or custom, the contract of em'- 
ployment may be terminated at any time on the giv¬ 
ing of a specified notice, the damages for a wrong¬ 
ful discharge can be no more than the wages which 
would have accrued under the contract after the 
notice, had one been given.SS It has also been held 

84. D.C.—^Knipp v. Harris, 45 App. 
D.C. 460. 

39 C.J. p 111 note 57. 

Ziifetime contract 

Lifetime contract providing that 
either party may withdraw at end of 
year on giving specified written no¬ 
tice did not entitle discharged em¬ 
ployee to recovery of wages for life 
expectancy as damages for employ- 
er's anticipatory breach of contract. 
—Eubanks v. Galveston, H. & S. A. 
Hy. Co., Tex.Com.App., 59 S.W.2d 825. 

85. Miss.—^Oorpns Juris clted in. 

Louisiana Oil Corporation v. Bry- 
an, 147 So, 324, 325, 165 Miss. 157. 
N.J.—Corpus Juris cited in Tousley 
V. Atlantic City Ambassador Hotel,. 
Sup., 50 A.2d 472, 475. 

N.Y.—Barth v. Addie Co., 2 N.E.2d: 
34, 271 N.Y. 31, reargument and 
amrndment of remittitur denied 3^ 
N.E.2d 211, 271 N.T. 615—Bogy v. 
Berlage, 38 N.Y.S.2d 584, 265 App. 
Div. 249—^tVanhope v. Press Co., 10> 
N.Y.S.2d 797, 256 App.lJiv. 433, ap- 


being terminable at any time after 
first month at master’s pleasure, 
master exercising such right is not 
liable for special damages because of 
servanfs relinquishment of previous 
employment to accept new contract. 
—Knudsen v. Green, 156 So. 240, 116 
Fla. 47. 

80. W.Va.—Rua v. Bowyer Smoke- 
less Coal Co., 99 S.E. 213, 84 W.Va. 
47. 

39 C.J. p 110 note 43. 

81. N.Y.—Baldwin v. Kohler, 155 N. 
Y.S. 196, 92 Misc. 174. 

82. N.Y.—Stanley v. Chris-Craft 
Corporation, 21 N.Y.S 2d 898, af- 
firmed 21 N.Y.S.2d 502, 259 App. 
Div. 1038, appeal denied 22 N.Y.S. 
2d 926, 260 App.Div. 810. 

83. Mich.—Derry v. Board of Edu- 
cation of City of Bast Saginaw, 
61 N.W. 61, 102 Mich. 631. 

N.J.—Tousley v. Atlantic City Am- 
bassador Hotel Corp., Sup., 50 A.2d 
472. 
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that a discharge is not equivalent to a notice so as 
to limit the employee^s damag^es to the period of the 
stipulated notice, when the discharge occurred prior 
to the time when notice could have been given un¬ 
der the contract, and particularly when the relief 
from liability was based on the continuance of the 
contract and not on its cancellatio-n.S6 

Quantum meruit. Where a discharged employee 
treats the contract as rescinded, thereby barring 
his right to an action for breach of contract, as dis- 
cussed supra § 50, he may, in an action on quantum 
meruit, recover the full value of the Services per- 
formed regardless of the contract price.^'^ 

Under statute. Under some statutes an employee 
discharged before the expiration of the term, with- 
out any serious ground of complaint, is entitled to 
recover the whole salary which he would have been 
entitled to receive had the full term of his Services 
arrived,^^ and, as discussed infra § 59, this right 
is not affected by the subsequent engagement by the 
employee of his Services to another. * Remote and 


conjectural damages will not be allowed under some 
statutes,S9 but the expense of returning to the place 
where plaintiff was hired and from which he re- 
moved to undertake the employment is ^recover- 
able,9^> although it has been held that the statute 
cannot be extended to anything else than wages.^^ 
The statute is a penal one®^ and does not apply to 
contracts of hiring purely executory in their na¬ 
ture.^ ^ 

b. Elements of Bamages 

(1) In general 

(2) Profits or commissions 

(1) In General 

The damages for breach of a contract of employment 
may include, among other items, expenses necessarily in- 
curred in connection with the employment. 

The damages for breach of a contract of em¬ 
ployment may include expenses necessarily incurred 
in connection with the employment,as well as 
expenses incurred in obtaining new employment^® 


peal grranted 11 N.T.S.2d 838, 256 
App.Div. 1027, affirmed 22 N.E.2d 
171, 281 3Sr.y. 607—Bitterman v. 
Gluck, 9 N.Y.S.2d 1007, 25 6 App. 
DiV. 336. 

Tex.—Corpus Juris cited in Stolz v. 

Wells, Civ.App., 43 S.W.2d 163, 165. 
Wis.—Corpus Juris cited ia Frei- 
burgrer v. Texas Co., 257 N.W. 592, 
S94, 216 Wis. 646. 

39 C.J. p 111 note 54. 

Sischargre as uotice 

When contract is terminable at 
any time on notice and servant is 
dischargred without formal notice, 
discharge is to he regarded as no¬ 
tice, and servant may recover wages 
up to time of discharge, but only 
nominal damages for discharge.— 
Freihurger v. Texas Co., supra. 

Oonslderatlou for contract 
Where employment contract was 
terminable on thirty days’ notice 
and employee was discharged with¬ 
out notice aftcr being employed 
ahout seven months, in action for 
breach of contract and for a sum 
allegedly paid hy employee as con- 
sideration for the contract, employee 
was not entitled to such sum, since 
he received the contract and his 
action affirmed it.—Bitterman v. 
Gluck, 9 N.Y.S.2d 1007, 256 App.Div. 
336. 

88, N.Y.—Griffin v. Brooklyn Ball 
Club, 73 N.Y.S. 864. 68 App.Div. 
666, affirmed 66 N.E. 1109, 174 IST.Y. 
635. 

39 C.J. p 111 note 56. 

i37, Cal.—Neblett v. Getty, 66 P.2d 
473, 20 Cal.App.2d 65—Lessing v. 
Gibbons, 45 P.2d 268, $ Cal.App. 
^d 598. 


Mass.—Dalton v. American Ammonia 
Co., 127 N.B. 604, 236 Mass. 105. 
Mich.—Nyman v. B. S. Chapin, Inc., 
238 N.W. 196, 256 Mich. 442. 

88. La,—Travis y. Swearingen, App., 
143 So. 509. 

39 C.J. p 110 note 46. 

Contract prlce Umits recovery 
La.—Nickerson v. Burnstein, Inc., 
115 So. 271, 164 La. 1066. 

88. La.—^Breant v. Cazelles, 4 La. 
App., Orleans, 333. 

90. La.—Breant v. Cazelles, supra. 

91. La.—Shea v. Schlatre, 1 Rob. 
319. 

Board and lodging to be furnished 
by the employer are not within the 
statute.—Shea v. Schlatre, supra. 

92. La.—Wells v. Sherrill Hard- 
wood Lumber Co., 92 So. 706, 161 
La. 1081. 

93. La.—Lloyd v. Dickson, 46 So. 

919, 121 La. 915—Trefethen v. 

Locke, 16 La.Ann. 19. 

94. Ga.—^National Manufacture & 
Stores Corporation v. Dekle, 173 
S.E. 408, 48 Ga.App. 516. 

N.Y.—Robertson v. Charles Proh- 
man, Inc., 191 N.Y.S. 55, 198 App. 
Div. 782. 

39 C.J. p 111 note 64. 

Clothlng 

In action by cashier for wrongful 
discharge by summer resort hotel, 
permitting jury to conaider items of 
clothing allegedly purchased by 
plaintiff to enable her to carry out 
her duties was error, since the cost 
of such items was not a direct loss 
caused by alleged breach.—West v. 
Scaroon Hotel Corp„ 67 N.Y.S.2d 163, 

I 187 Misc. 639. 


Transportation expenses 

(1) Damages for wrongful dis¬ 
charge at a place away from em- 
ployee's horne have been held not to 
include expenses in coming from or 
returning to such horne.—Rcnch v. 
Hayes Equipment Mfg. Co., 8 P.2d 
346, 134 Kan. 865, 84 A.L.R. 166. 

(2) It has also been held that ex¬ 
penses of transportation may be in- 
cluded, but not hotel bilis or other 
expenses which he would have to 
bear in any event.—Robertson v. 
Charles Prohman, Inc., 191 N.Y.S. 65, 
198 App.Div. 782. 

Tort damages 

Where contract made no reference 
to a distributing organization, plain¬ 
tiff could not recover for defendants' 
appropriation of plaintifrs distribu¬ 
ting organization, since, while it is 
actionable for a third person having 
knowledge that an employee is 
working under contract to induce 
such employee to break his contract, 
such conduct is a tort and not a 
breach of contract.—Buxbom v. 
Smith, Cal., 132 P.2d 4, reheard 145 
P.2d 305, 23 Cal.2d 536. 

95. Kan.—Rench v. Hayes Equip- 

ment Mfg. Co., 8 P.2d 346, 134 

Kan. 865, 84 A.L.R. 166. 

Md.—Atholwood Development Co. v. 

Houston, 19 A.2d 706, 170 Md. 441. 
39 C.J. p 111 note 65. 

Beductiou of mitigatlug elemeuts 

The reasonable cost of obtaining 
other employment goes to reduce the 
amount of earnings received from 
such other employment and offered 
in mitigation of the employee's dam¬ 
ages.—Ray V. Board of Education of 
Pond Creek, Grant County, 153 P.2d 
233, 194 Okl. 472. 
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and in removal to the new place of employment.^® 
Where a rule of an employer provides for an in- 
demnity in case of a dismissal, the employee is en- 
titled to have it included in damages for breach of 
contract,^^ but recovery cannot be liad of a pay- 
ment not absolutely due, but contingent on the em- 
ployer^s continuing in business.®^ Where another 
consideration than the payment of money is to be 
part of compensation for the Services, as in the 
case of the furnishing of board and lodging^s or an 
allowance therefor,! or the right to the use of a 
house,2 damages are recoverable for the depriva- 
tion of such right or use, and where a servant whose 
compensation in part is to be derived from the use 
of a house is, by a wrongful discharge, forced to 
remove, he may, also recover the cost of such re- 
moval.s 

As discussed supra subdivision a of this section, 
the stipulated wages for the unexpired term are 
prima facie the measure of recovery in actions for 
breach of contract by wrongful discharge, and it 
"has been held that, in the absence of a wrongful act 


tantamount to a trespass accompanied by actual or 
constructive force, no additional elements, over and 
above the stipulated wages for the unexpired term, 
can enter into making up the measure of damages.^ 
It is also generally held that in the absence of any 
agreement therefor, damages are not recoverable 
for an injury to the employee’s good name, charac¬ 
ter, or reputation,5 or for an injury to his business 
reputation® or good will,7 or for an injury to his 
health,® or for physicaP or mentaU*^ pain and suf- 
fering, or for the loss of advantages which would 
have accrued by a continuation of employment.l^ 

A loss suffered by the employee in complying with 
the terms of the contract of employment has been 
held not to be a proper element of damages.^^ 
However, where the employer sold stock to the 
employee as an inducement for entering into the 
employment contract, the employee has been held 
entitled to recover the value of the stock predicat- 
ed on the amount he was required to pay therefor 


:S6. Okl.—Ray v. Board of Educa- 
tion of Pond Creek, Grant County, 
supra. 

■39 C.J. p 111 note 65. 

:97. N.Y.—Schott v. La Compagnie 
Generale Trans-Atlantique, 102 N. 
Y.S. 901, 62 Misc. 236. 

•98. N.Y.—McCargo v. Jergens, 99 N. 

B. 838, 206 N.Y. 363. 
r99. lowa.—Weeksman v. Powell, 160 
N.W. 377, 178 lowa 991. 

.1. Mo.—Estes V. Desnoyers Shoe 
Co., 66 S.W. 316, 155 Mo. 677. 

39 C.J. p 112 note 73. 

Mlss.—Ross V. Fair, 110 So. 841, 
145 Miss. 18. 

-Or.—Smith v. Pallay, 279 P. 279, 130 
Or. 2Bt. 

39 C.J. p 112 note 74. 
perfovmance 

Employee may not recover full 
■value of residence, to be given him 
‘in part payment for three years’ 
Services, on pcrformance of but part 
'Of Services.—Offeman v. Robertson- 
Cole Studios, 251 P. 830, 80 Cal.App. 
1 . 

3, Tex.—Hali v. White, Civ.App., 
208 S.W. 669. 

39 C.J. p 112 note 75. 

•4, Tenn.—Godson v. MacFadden, 39 
S.W.2d 287, 162 Tenn. 528. 

5. N.Y.—Sinclair v. Positype Corpo¬ 
ration of America, 261 N.Y.S. 900, 
237 App.Div. 525. 

39 C.J. P 112 note 67 [a]. 

' e. N. J.—Tousley v. Atlantic City 
Ambassador Hotel Corp., 50 A.2d 
472. 

-N.Y.—Corpus Juris olted la Sinclair 
V. Positype Corporation of Ameri¬ 


ca, 261 N.Y.S. 900, 905, 237 App. 
DiV. 525. 

39 C.J. p 112 note 66. 

7. Cal.—Buxbom v. Smith, 132 P.2d 
4, reheard 145 P.2d 305, 23 Cal. 
2d 535. 

N.Y.—Horn v. Atlas Corrugated Case 
Co., 12 N.Y,S.2d 608, 257 App.Div. 
194. 

Iioss of patroaage aad good wlll 
may not be recovered in salesman’s 
action for unla,wful discharge.—Horn 
V. Atlas Corrugated Case Co., supra. 

8. Cal,—Westwater v. Grace Church, 
73 P. 1055, 140 Cal. 339. 

9. Ala.—^W. B. Davis & Son v. 
Ruple, 130 So. 772, 222 Ala. 62. 

10. Ala.—^W. B. Davis & Son v. 
Ruple, supra. 

Fla,—Corpus Juris oited ia Hazen v. 

Cobb, 117 So. 853, 856, 96 Fla. 151. 
39 C.J. p 112 note 68. 

Humiliatioa, iadigaity, aad shaaie 

(1) Humiliation by reason of dis¬ 
charge is not element recoverable as 
damages for breach of contract of 
employment. 

Fla.—Hazen v. Cobb, 117 So. 853, 96 
Fla. 151. 

N.C.—Elmore v. Atlantic Coast Line 
R. Co.., 131 S.E. 633, 191 N.C. 182, 
43 A.L.R. 1072. 

(2) Damages to employee, wrong- 
fully discharged and forcibly re- 
moved from mill, subjecting em¬ 
ployee to humiliation, iiidignity, and 
shame, are not recoverabl>e in action 
ex contractu.—^W. B. Davis & Son v. 
Ruple, 130 So. 772, 222 Ala. 62. 

(3) Damage for injury to feelings 
is not recoverable.—^Westwater v. 
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Grace Church, 73 P. 1055, 140 Cal. 
339. 

11. N.Y.—Inglesli v. Hickson, Inc., 
186 N.Y.S. 846, 195 App.Div. 685. 

39 C.J. p 112 note 69. 

12. Or.—Smith v. Pallay, 279 P. 279, 
130 Or. 283. 

Reason for rule 

He is not entitled to recover for 
what he has agreed to do in per- 
forming the contract on his part and 
at the same time recover what the 
employer promised to pay for his 
performance.—Smith v. Pallay, su¬ 
pra. 

Iioss bf orgazdzation 
Where plaintifC sued for breach of 
contract of employment to manage 
publication of a newspaper, damages 
awarded for loss of trained organ- 
ization and good will could not be 
sustained, since in performing con¬ 
tract alleged plaintiff needed no such 
organization, and defendants’ refusal 
to perform contract could not have 
resulted in such damage.—^Buxbom 
V. Smith, Cal., 132 P.2d 4, reheard 
145 P.2d 305, 23 Cal.2d 535. 

Salo of car 

The employee cannot recover dam¬ 
ages suffered in the sale of a car 
which he was required to purchase 
by the contract of employment.— 
Smith V. Pallay, 279 P. 279, 130 Or. 
282. 

Employee agreelng to give up law 
practioe as part consideration for 
employment could not recover com¬ 
pensation therefor as damages for 
wrongful discharge.—Smith v, Pal¬ 
lay, supra. 
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in accordance with the terms of the contract.^^ 

Inter est. Interest from the date of discharge has 
been held allowable as an element of damages in 
an action for breach of contract by wrongful dis¬ 
charge, at least where the contract of employ- 
ment is in writingAS It has also been held that an 
employee wrongfully discharged before the expira- 
tion of his contract of employment may recover in¬ 
terest on the amomit of wages due to him accord- 
ing to contract from the date of his discharge to the 
expiration of the period,^® if the action is not 
brought before the expiration of the agreed term.^*^ 

(2) Profits or Commissions 

Profits or commissions, If definitely ascertalnable, are 
recoverable as damages in an action for wrongful dis¬ 
charge. 

Profits or commissions, if definitely ascertainable, 
whicli the employee might have realized had he 
been permitted to perform under the employment 
contract are recoverable as damages,is and it has 
generally been held that the fact that the damages 
consist of profits lost will not prevent their rccovery 


if the evidence furnishes reasonable data on which 
to compute them.i^ In the case of an employment 
on a commission basis with the employee bearing 
the expenses entailed in obtaining business for the 
employer, the damages are the probable gross com¬ 
missions for the balance of the term less expenses 
which necessarily woiild have been incurred by the 
employee in connection therewith.^O The damages 
of an employee on a commission or profit-sharing 
basis who has been allowed a definite drawing ac- 
count have been held to be at least equal to such 
drawing account, when the employer has put it out 
of the power of the employee to prove absolutely 
what the amount of his commissions or profits 
would have been,‘21 and this is true although the 
drawing account excecdcd the commissions earned 
up to the time of discharge^s and even though no 
commissions had been earned up to such time 
against which the drawing account could have been 
applied.23 In the absence of an express or implicd 
agrcernent on the part of the employee to repay the 
advances made, the measure of damages in the case 
of a salesman tendering his Services and earning 


13. N.T.—Parsil v. Emery, 272 N.Y. 

S. 439, 242 App.Div. 653. 

14j. Minn.—Bang- v. International 
Sisal Co., 4 lSr.W.2d 113, 212 Minn. 
135, 141 A.L.R. 657. 

15. 111.—Catholic Press Co. v. Ball, 
69 Ill.App. 091. 

13. Mo.—Laming v. Poters Shoe Co., 
71 Mo.App. 646. 

N.Y.—Crawford v. Mail Sc Express 
PuU. Co., 47 N.Y.S. 747, 22 App. 
Piv. 64, reversed on other grounds 
57 N.E. 616, 163 N.Y, 404, rcargu- 
ment denied 68 N.E. 1086, 164 N. 
Y. 568. 

17. N.Y.—Crawford v. Mail & Ex¬ 
press Pub. Co., supra. 

33 C.J. p 212 note 15. 

XnstallmezLt contract 
In an action for breach of con¬ 
tract of employment, brought before 
the end of the term, plaintiff was not 
entitled to interest on the whole 
amount sued for from institution of 
the suit, but oniy on monlhly in- 
stallments of salary as they became 
due, before or after institution of 
the suit.—Puller v. Royal Casualty 
Co., 196 S.W. 755, 271 Mo. 369. 
Wages due ia future 
Interest on wages duo in the fu¬ 
ture is not allowable as an eloment 
of damages.—Hollwedel v. Duify- 
Mott Co., 188 N.E. 266, 263 N.Y. 95, 
90 A.L.R. 1312, motion denied 188 
N.E. 102, 262 N.Y. 643. 

18. Ga.—Atlanta Plow Co. v. Bur- 
nes. 167 S.E. 749, 46 Ga.App. 448. 

Mich.—Callender v. Myers Regula¬ 
tor Co., 230 N.W. 154, 250 Mich. 
298. 


Minn.—Olson v. Naymark, 225 N.W. 

275, 177 Minn. 383, 

N.Y.—Hedeman v. Eairbanks, Morse 
& Co., 36 N.E.2d 129, 286 N.Y. 240 
—Chapin v. Learnard, 158 N.E. 68, 
246 N.Y. 168, reargument denied 
169 N.E. 679, 246 N.Y. 629—Stanley 
V. Chris-Craft Corporation, 21 N. 
Y.S.2d 898, affirmed 21 N.Y.S.2d 
502, 269 App.Div. 1038, appeal de- 
nic‘d 22 N.Y.S.2d 926, 260 App.Div. 
810. 

Tex.—Bendor v. Mettler, Clv.App., 
17 S.W.2d 182. 

39 C.J. p 112 noto 79. 

Beasouable probabillty 

(1) Salesman’s damages for 
wrongful discharge aro measured by 
commissions which he might have 
earned during remainder of term un¬ 
der reasonable probabilitios.—Pres- 
cott V. BufCalo Fire Appliance Corpo¬ 
ration, 260 N.Y.S. 840, 237 App.Div. 
198, affirmed 188 N.E. 27, 262 N.Y. 
475. 

(2) Commissions which salesman 
might have received from i:eorders 
during his contract period if orig- 
inal orders had been properly fllled 
by employer would be entirely spec¬ 
ulative, and could not be .recovered 
in salesman’s action for wrongful 
discharge,—Horn, v. Atlas Corrugat- 
ed Case Co., 12 N.Y.S.2d 508, 257 App. 
DiV. 194. 

ProfitEJ from. sale of stook 

(1) Where contract entitled em¬ 
ployee to sharc in net profits real¬ 
ized by employer from the sale of 
certain stock and the employer ex- 
clianged such stock for other securi- 
ties^ the employee is entitled to 
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share in the increaso in value of the 
securities taken in exchange.—Chap¬ 
in V. Learnard, 168 N.E. 68, 246 N.Y. 
158, reargument denied 159 N.E. 679, 
246 N.Y. 629. 

(2) Profits on the exchange of the 
stock aro determiiiable by conditions 
existing when contract was breach- 
ed.—Chapin v. Learnard, 159 N.E, 
670, 246 N.Y. C29. 

Damages held coujectural 
In action by discharged club man- 
ager whose agreed compensation wan 
per cent of sums obtained from mem- 
bers, where evidence did not show 
how many now members were ob- 
tained after discharge, damages aft¬ 
er discharge were held too conjoc- 
tural.—Will is v. S. M. H. Corpora¬ 
tion, IBI N.E. 79, 269 N.Y. 144, mo¬ 
tion deniod 182 N.E. 211, 259 N.Y. 
629. 

19. Mich.—Callender v. Myers Reg¬ 
ulator Co., 230 N.W. 164, 250 Mich. 
298. 

39 C.J. p 112 note 79. 

20. N.Y.—Burke, Kuipers & Ma- 
honey v. Dallas Dispateh Co., 1 
N.Y.S.2d 674, 253 App.Div. 206— 
Palmor v. New York Herald Co., 
239 N.Y.S. 619, 228 App.Div. 176. 

Ohio.—Swisher v. Kimbrough, 157 N. 
E. 823, 25 Ohio App. 233. 

21. N.Y.—Gifford v. Waters, 67 N. 
Y. 80. 

39 C.J. p 113 note 80. 

22. N.Y.—Present v. Kassopoulous, 
166 N.Y.S. 764. 

23. N.Y.—Levay v. Goldwasser, 133: 
N.Y.S. 456, 75 Misc. 461. 

39 C.J. p 113 note 82. 
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nothing during the unexpired period is prima facie 
his stipiilated drawing account for such period.^^ 
However, a drawing account given only for travel- 
ing expenses does not establish a minimum of dam- 
ages,25 and, when the drawing account includes 
amounts to be disbursed by the employee for travel- 
ing expenses, the probable amount of such expenses, 
as based on the average of his expenses while in 
the employ, should be deducted.26 On breach of a 
contract for Services to be performed on commis- 
sion, where' the injured party has partly performed 
and has earned and collected profits which were 
necessarily earned as a resuit of the expenditures 
made by him in performing the contract, he cannot 
recover both the expenses incurred and the profits 

earned.27 

When a contract of employment contemplatos not 
only the Services, but the use also of property and 
equipment of the employee, he may recover for the 
loss of the profits he would have received under the 
contract,28 less any net sums he may have received 
from his Services and the use of his equipment, aft- 
er deducting his expenses, in other employment.29 
It has also been held that, where an employee, by 
reason of the breach of the contract of the employ- 
■er, lost his equipment through his inability to pay 
installments due thereon and which he would have 
'been able to pay if not wrongfully discharged, he 
:ciould recover the profits which he would have made 
irom the use of his property.30 

c. Punitive Damages 

As a general rule exemplary or punitive damages are 
:not recovcrable in an action for wrongfu! discharge. 

Although punitive damages ordinarily are not re- 
•■coverable,2i in some jurisdictions, where the dis- 
■charge is accompanied by malicious and oppressive 
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conduct, the employer is liable not only for actual, 
but also for exemplary, damages.32 

d. Nominal Damages 

Only nominal damages are recoverable in an action 
for wrongfui discharge if no reasonable basis for estlmat- 
Ing the damages is found In the evldence. 

Only nominal damages can be recovered when by 
reason of the mode of compensationes or of the 
uncertainty of the contract^^ the evidence affords 
no reasonably definite basis on which to estimate 
the damages. On the other hand, although an em¬ 
ployee fails to Show substantial damage, he can re¬ 
cover at least nominal damages for a breach of con¬ 
tract by the employer,35 and this has been held to be 
true even though the salary earned in substituted 
employment is the same as that contracted for36 
or even though he is benefited by the discharge.37 

e. As Dependent on Time of Bringing Suit 

(1) Suit brought before expiration of 

term 

(2) Suit brought after expiration of 

term 

(1) Suit Brought before Expiration of Term 

(a) Trial before expiration of term 

(b) Trial after expiration of term 

(a) Trial before Expiration of Term 

Where an action for wrongfui discharge is tried be¬ 
fore expiration of the term the authorities differ on the 
question whether damages are to be computed up to the 
time of trial or for the whole of the unexpired term. 

There is a decided conflict of authority as to the 
damages recoverable where the action is tried be¬ 
fore the expiration of the term. Some decisions 
have held that damages are to be computed up to, 
but not after, the time of trial,38 while in other 


;24. N.T.—Denihan v. Finn-Iffland & 
Co., 256 N.Y.S. 801, 143 Misc. 525. 
.25, N.Y.—Aronson v. Wollins Waist 
Co., Inc., 192 N.Y.S. 652. 

.26. N.Y.—Kahn v. Antevil. 290 N. 

Y.S. 367, 248 App.Div. 889—Casper 
V. Naef, 141 N.Y.S. 568, 80 Misc. 
492. 

,27. Ga.—Pacific Mut. Life Ins. Co. 
V. Caraker, 121 S.E. 876, 31 Ga. 
App. 707. 

.28. lowa.—Wood v. Ravenscroft, 
112 N.W. 640, 135 lowa 346. 

39 C.J. p 112 note 76. 

29. lowa.—Wood v. Ravenscroft, 
supra. 

39 C.J. p 112 note 77. 

.30. Pa.—Schmilt v. Republic Col- 
lieries Co., 112 A. 58, 269 Pa. 75. 

;31. N.C.—Richardson v. Wm-ning- 


ton & W. R. Co., 35 S.E. 235, 126 
N.C. 100. 

39 C.J. p 113 note 88. 

32. Tex.—Scheps v. Giles, Civ.App., 
222 S.W. 348. 

39 C J, p 114 note 89. 

33. N.Y.—Wooldridge v. Shea, 175 
N.Y.S. 130, 186 App.Div. 705, 

34. Ind.—^Atkins v. Van Buren 

School Tp., 77 Ind. 447. 

Mich.—Sax v. Detroit, G. H. & M. 
Ry. Co., 89 N.W. 368, 129 Mich. 
502. 

Minn.—Bolles v. Sachs, 33 N.W. 862, 
37 Minn, 315. 

39 C.J. p 114 note 93. 

35. Miss.—B. Bluethenthal Co. v. 
McDougal, 141 So. 291, 163 Miss. 
406, suggestion of error overruled 
142 So. 13, 163 Miss. 406. 

39 C.J. p 114 note 94. 
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36. Colo.—Ryan v. Delta County 
School Dist. No. 2, 189 P. 782, 68 
Colo. 370. 

37. Conn.—Excelsior Needle Co. v. 
Smith, 23 A. 693, 61 Conn. 56. 

38. Ark.—Seaman Stores Co. v. Por¬ 
ter, 23 S.W,2d 249, 180 Ark. 860. 

111.—Mt. Hope Cemetery Ass’n v. 
Weidenman, 28 N.E. 834, 139 111. 
67—Corby v. Seventy-One Hundred 
Jeffery Ave. Bldg. Corp., 60 N.E. 
2d 236, 325 Ill.App. 442. 

39 C.J. p 114 note 99. 

Right to interest as element of dam¬ 
age as affected by time of bring¬ 
ing suit see supra subdivision b 
<1) of this section. 

Damages to date of Instltutlon of 
aotioa only are recoverable.—Robin- 
son V. McAlhaney, 6 S.E.2d 617, 216 
N.C. 674. 
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jurisdictions it has been held that damages for' the 
whole term are recoverable.3® Where damages for 
the whole term are recoverable, the measure of 
damages is the present value of the contract to the 
employee.^o While the discharged employee^S dam¬ 
ages may be measured prima facie by the unpaid 
wage, it is the present wortli of the obligatiori to 
pay the wages at a time in the future tliat fixes the 
damages, in fixing which may be -considered not 
only time, but also the uncertainty of human life.'^^ 
Also to be taken into consideration ar.e such ele- 
ments as the probable future earnings, possible sick- 
ness, and discount for payment in advance.'^^ 

(b) Trial after Expiration of Term 

Where an action for wrongfui discharge, although fn- 
stltuted prior thereto, is tried after expiration of the con¬ 
tract term, damages are to be computed as though the 
action were instituted after such expiration, 

Where an employee^s action is brought before the 
expiration of the term of Service, but the trial is 
had after the expiration of the term, damages may 
be awarded as though the suit had been brought 
after the expiration of the term. '^3 


(2) Suit Brought after Expiration of Term 

Where an action for wrongfui discharge is brought 
after the expiration of the term of Services, the servant 
is entitled to full damages. 

Where an action for wrongfui discharge is 
brought after the expiration of the term of Services, 
the servant is entitled to full damages,which, as 
discussed supra subdivision a of this section, are 
prima facie the stipulated wages for the term. 

§ 59 . - Other Employment as Ground for 

Reduction of Damages 

a. In general 

b. Efforts to obtain; nature of employ¬ 

ment 

c. Reemployment by master 

d. Where employee works for himself 

a. In Greneral 

As a general rule compensation which the wrongfuliy 
discharged employee may have earned, or by dillgence- 
might have earned, from other similar employment dur- 
Ing the unexpired term goes to mitigate or reduce the 
damages which he may recover. 


XxL Texas 

(1) The rule of the text is g-eneral- 

ly followed.—Litchenstein v. Brooks, 
12 S.W. 975, 75 Tex. 196—Galveston, 
H. & S. A. Ry. Co. v. Bubanks, Civ. 
App., 42 S.W.2d 475, affirmed Eu- 
banks v. Galveston, H. & S. A. Ry. 
Co., Com.App., 69 S.‘W.2d 825— 

Louisiana, Rio Grande Canal Co. v. 
Qiiinn, Civ.App., 161 S.W. 375—Pa¬ 
cific Express Co. v. Walters, 93 S. 
■W. 497, 42 Tex.Civ.App. 355. 

(2) A discharged employee, suing 
for damages before expiration of the 
contract, waives damages for the 
period following the trial.—Southern 
Properties v. Carpenter, Civ.App., 
21 S.W.2d 372, error dismissed— 
Southern Properties v. Carpenter, 
Civ.App., 300 S.W. 963. 

(3) An employee who asks only 
for damages to the time of trial 
waives any claim for the balance.— 
Weber Gas & Gasoline Engine Co. v. 
Bradford, 79 S.W. 46, 34 Tex.Civ. 
App. 643. 

(4) However, in an early case it 
was held that the present value of 
payment may be considerod by the 
jury in estimating damages, where 
the action is brought before all 
wages are due.—Kelly Plow Co. v. 
London, 125 S.W. 974, 69 Tex.Civ. 
App. 208. 

39. XT.S.—Russell v. Barnes Founda¬ 
tion, E.C.Pa., 62 P.Supp. 827, af- 
flrmed, C.C.A., 143 P.2d 871, cer¬ 
tiorari denied Barnes Foundation 
V. Russell, 65 S.Ct. 122, 323 U.S. 
771, 89 L.Bd. 616. 


Cal.—Wood V. Girot, 282 P. 981, 102 
Cal.App. 160. 

Or.—Smith v. Pallay, 279 P. 279, 130 
Or. 282. 

39 C.J. p 114 note 1. 

Rsason for rule 

The contract of employment is en- 
tire and not severable.—Wood v. 
Girot, 282 P. 981, 102 Cal.App. 160. 
I&ea.so 2 iable certainty 

Damages which will arise with 
reasonable certainty after the trial 
are recoverable,—Smith v. Pallay, 
279 P. 279, 130 Or. 282. 

Damages under optloual reuewaJ 
contract 

Damages for the renewal period 
under a contract giving the employee 
an option to renew for an addi- 
tional period are not too speculative 
and are recoverable.—Detroit Graph- 
ite Co. V. Ploover, C.C.A.Mass., 41 F. 
2d 490. 

40. N.T.—Coyle v. Howard Truck- 
ing Corporation, 1 N.Y.S.2d 673, 
253 App.Div. 832—Palmer v. New 
York Herald Co., 239 N.Y.S. 619, 
228 App.Div. 176. 

41. Mo.—Puller v. Royal Casualty 
Co., 196 S.W. 766, 271 Mo. 369. 

N.Y.—Hollwedel v. Duffy-Mott Co., 
188 N.E. 266, 263 N.Y. 95, 90 A.L.R. 
1312. 

Chio.—Rorick v. Gilbert, 186 N.E. 
756, 46 Ohio App. 96, affirmed Gil¬ 
bert V. Rorick, 186 N.E. 90, 125 
Ohio St. 636. 

Basis for oomputation of damages 
to discharged employee for breach 
of unexpired employment contract is 
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total amount of installments accru- 
ing after breach which employee 
would in jury's opinion have lived’ 
to earn, subject to all proved dimi- 
nutions.—Hollwedel v. Duffy-Mott 
Co., 2'64 N.Y.S. 745, 238 App.Div. 
468, motion denied 188 N.E. 102, 262' 
N.Y. 643, modified on other grounds 
188 'N.E. 266, 263 N.Y. 95, 90 A.L.R. 
1312. 

Acceleratlou of wages 
Employer's wrongfui discharge of 
employee did not entitle employee ta 
acceleration of due date of future 
wages under unexpired term.—Holl¬ 
wedel V. Duffy-Mott Co., 188 N.E. 
266, 263 N.Y. 95, 90 A.L.R. 1312. 

42. Ohio.—Rorick v. Gilbert, 186 N. 
E. 756, 45 Ohio App. 06, aflflrmed 
Gilbert v. Rorick, 186 N.E. 90, 125 
Ohio St. 636. 

43. Ark.—Seaman Stores Co. v. 
Porter, 23 S.W.2d 249, 180 Ark. 860. 

Mo.—Corpus Juris ctuoted In Jones-. 

V. Schultz, App., 295 S.W. 477, 479. 
39 C.J. p 115 note 2. 

Porm of action immaterlai 
Whother employee's action against 
employer for wrongfui discharge 
was for recovery of wages or dam¬ 
ages for breach of contract was im- 
material, where term of contract had 
expired at time of triali since meas¬ 
ure of recovery was the same.— 
Standard Laundry Service v. Pastel- 
nick, 184 S.E. 193; 16*6 Ya. 126. 

44. Ark.—Seaman Stores Co. v. Por¬ 
ter, 23 S.W.,2d 2.49, ISa Ark. 860.. 
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A discharged servant cannot lie by unemployed 
for the remainder of the term, and then claim full 
compensation; he is bound to make tbe best use 
of his time, and seek other employment.^s Such 


compensation as he may have earned or received,^® 
or by the exercise of due diligence might have 
eamed or received,^^ from other similar employ- 
ment during the unexpired term generally goes to 


45. Ala.—Navco Hardwood Co. v. 
Bass, 108 So. 452, 214 Ala. 663— 
Standard Oil Co. v. Lloyd, 169 So. 
371, 26 Ala.App. 306. 

Cal.—Smetherham v. Laundry Work- 
ers’ Union, Local No. 75, 111 P.2d 
948, 44 Cal.App.2d 131. 

Ky.—Louisville & N. R. Co. v. Wells, 
160 S.W.2d 16, 289 Ky. 700— 

Abrams v. Jackson County Board 
of Education, 18 S.W.2d 1000, 230 
Ky. 151. 

Md.—Atholwood Development Co. v. 

Houston, 19 A.2d 706, 179 Md. 441. 
Mich.—Plickema v. Henry Kraker 
Co., 233 N.W. 362, 252 Mich. 406, 
72 A.L.R. 1046. 

Miss.—Upton V. Adock, 110 So. 774, 
145 Miss. 372. 

Mo.—^Vemon v. Rife, App., 294 S.W. 
747. 

Neh.—StofCel v. Metcalfe Const. Co., 
17 N.W.2d 3, 145 Neb. 450. 

Pa.—McMichael v. Hoffecker, Com. 

Pl., 48 Lanc.L.Rev. 437. 

Tex.—Galveston, H. & S. A, Ry. Co. 
V. Eubanks, Civ.App., 42 S.W.2d 
475, afflrmed Eubanks v. Galveston, 
Com.App., H. & S. A. Ry. Co., 69 
S.W.2d 825—Hoffer Oil Corporation 
V. Hughes, Civ.App., 16 S.W.2d 901 
—Southern Properties v. Carpen- 
ter, Civ.App., 300 S.W. 963. 

Vt.—Holloway v. Levine, 180 A. 889, 
107 Vt. 396. 

Va.—Standard Laundry Service v. 
Pastelnick, 184 S.E. 193, 166 Va. 
125. 

39 C.J. p 94 note 41, p 115 note 12. 
Evidence as to other employment on 
question of damages see supra 
§ 53. 

Duty arises only after dlscharge 
Okl.—Levy v. TharringtOn, 62 P.2d 
641, 178 Okl. 276. 

Wash.—Hansen v. Columbia Brew- 
eries, 122 P.2d 489, 12 Wash.2d 554. 
Doctriue of constructive Service, 
discussed supra § 60, does not per- 
mit an employee who has been 
wrongfully discharged to remain 
willfully idle during the period for 
which he had been engaged.—James 
V. Allen County, 6 N.E. 246, 44 Ohio 
St. 226, 234, 58 Am.R. 821—12 C.J. 
p 1306 note 22. 

40, U.S.—Pierce v. Tennessee Coal, 
Iron & R. Co., Ala., 19 S.Ct. 335, 
173 U.S. 1, 43 L.Ed. 591-Taylor v. 
Tvilsa Tribune Co., C.C.A.Okl., 136 
P.2d 981—Russell v. Barnes Foun¬ 
dation, D.C.Pa., 62 F.Supp. 827, af¬ 
flrmed, C.C.A., 143 P.2d 871, cer¬ 
tiorari denied Barnes Foundation 
v, Russell, 65 S.Ct. 122, 323 U.S. 
771, 89. L.Ed. 616—Russell v. 

Barnes Foundation, D.C.Pa., 60 
F.Supp. 174, appeal dismissed, C. 


C.A., 136 P.2d 654. 

Ala.—Standard Oil Co. v. Lloyd, 169 
So. 371, 26 Ala.App. 306. 

Ark.—Gentry v. Harrison, 110 S.W. 
2d 497, 194 Ark. 916—Seaman 

Stores Co. v. Porter, 23 S.W.2d 
249, 180 Ark. 860. 

Cal,—^De La Falaise v. Gaumont- 
British Picture Corporation, 103 
P.2d 447, 39 Cal.App.2d 461—Gou- 
dal V. Cecil B. De Mille Pictures 
Corporation, 5 P.2d 432, 118 Cal. 
App. 407, hearing denied 7 P.2d 
174, 118 Cal.App. 407. 

Ind*:—H. C. Bay Co. v. Kroner, 149 
N.E. 184, 183 Ind.App. 541. 

Ky.—Louisville & N. R. Co. v. Wells, 
160 S.W.2d 16, 289 Ky. 700—Tor- 
son Const. Co. v. Grant, 66 S.W.2d 
79, 251 Ky. 800—Abrams v. Jack¬ 
son County Board of Education, 
18 S.W.2d 1000, 230 Ky. 151. 

Md.—^Atholwood Development Co. v. 

Houston, 19 A.2d 706, 179 Md. 441. 
Mo.—McGee v. St. Joseph Belt Ry. 
Co., 93 S.W.2d 1111, 233 Mo.App. 
111—Hume V. Miller Hatcheries, 
App., 61 S.W.2d 179—Jones v. 
Schultz, App., 296 S.W. 477. 

Neb.—Stoffel v. Metcalfe Const. Co., 
17 N.W.2d 3, 145 Neb. 460. 

N.T.—Hollwedel v. Duffy-Mott Co., 
188 N.E. 266, 263 N.T. 96, 90 A.L.R. 
1312—^Van Wyck v. Mannino, 9 N. 
Y,S.2d 684, 256 App.Div. 266, rear- 
gument denied 11 N.Y.S.2d 558, 2'66 
App.Div. 1004—Sinclair v. Posi- 
type Corporation of America, 261 
N.Y.S. 900, 237 App.Div. 625— 

Palmer v. New York Herald Co., 
239 N.Y.S. 619, 228 App.Div. 176. 
N.C.—Durham Const. Co. v. Wright, 
127 S.E. 680, 189 N.C. 456. 

Pa.—Seltzer v. City of Reading, 30 
A.2d 177, 151 Pa.Super. 226. 

Tex.—Fairbanks, Morse & Co. v. 
Carsey, Civ.App., 109 S.W.2d 985, 
error dismissed. 

Va,—Standard Laundry Service v. 
Pastelnick, 184 S.E. 193, 166 Va. 
126. 

39 C.J, p 94 note 42, p 115 note 13. 

Salary lost to time of other em¬ 
ployment is recoverable as damages. 
—Rench v. Hayes Equipment Mfg. 
Co., 8 P.2d 346, 134 Kan. 865, 84 A.L. 
R. 166. 

XTnemployment Insurance recelpts 
Funds received by discharged em¬ 
ployee from unemployment compen¬ 
sation fund are not deductible, as 
compensation received from other 
employment, in mitigation of dam¬ 
ages recoverable by him from former 
employer for breach of employment 
contract.—Bang v. International 
Sisal Co., 4 N.W.2d 113, 212 Minn. 
135, 141 A.L.R. 657. 
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47. U.S.—Pierce v. Tennessee Coal, 
Iron & R. Co., Ala., 19 S.Ct. 335, 
173 U.S. 1, 43 L.Ed. 591—Taylor 
V. Tulsa, CC.A.OkL, 136 P.2d 981 
—Russell V. Barnes Foundation, 
D.C.Pa., 52 F.Supp. 827, afflrmed, 
C.C.A., 143 P.2d 871, certiorari 

denied Barnes Foundation v. Rus¬ 
sell, 65 S.Ct. 122, 323 U.S. 771, 89 
L.Ed. 616—Russell v. Barnes 
Foundation, D.C.Pa., 50 F.Supp. 
174, appeal dismissed, C.C.A., 136 
P.2d 654. 

Ark.—Gentry v. Harrison, 110 S.W. 
2d 497, 194 Ark. 916—Seaman 

Stores Co. v. Porter, 23 S.W.2d 249, 
180 Ark. 860. 

Cal.—^De La Falaise v. Gaumont- 
British Picture Corporation, 103 P. 
2d 447, 39 Cal.App.2d 461—Goudal 

V. Cecil B. De Mille Pictures Cor¬ 
poration, 6 P.2d 432, 118 Cal.App. 
407, hearing denied 7 P.2d 174, 118 
Cal.App. 407—^Wood v. Girot, 282 
P. 981, 102 Cal.App. 160. 

Ga.—^\Vaynesboro Planing Mill v. 
Hargrove, 127 S.E. 665, 33 Ga.App. 
684. 

Ind.—H. C. Bay Co. v. Kroner, 149 
N.E. 184, 83 Ind.App. 541. 

Ky.—Louisville & N. R. Co. v. Wells, 
160 S.W.2d 16, 289 Ky. 700—Torson 
Const. Co. V. Grant, 66 S.W.2d 79, 
251 Ky. 800—Abrams v. Jackson 
County Board of Education, 18 S. 

W. 2d 1000, 230 Ky. 161. 

Md.—Atholwood Development Co. v. 

Houston, 19 A.2d 706, 179 Md. 441. 
Mo.—McGee v. St. Joseph Belt Ry. 
Co., 93 ’S.W.2d 1111, 233 Mo.App. 
111—South Side Buick Auto Co. v. 
Schmitter, App., 5 S.W.2d 687— 
Jones V. Schultz, App., 295 S.W. 
477. 

Mont.—Miller v. Yellowstone Irr. 

Dist, 9 P.2d 795, 91 Mont. 538. 
Neb.—Stoffel v. Metcalfe Const. Co., 
17 N.W.2d 3, 145 Neb. 450. 

N.Y.—Hollwedel v. Duffy-Mott Co., 
188 N.E. 266, 263 N.Y. 95, 90 A.L.R. 
1312—Van Wyck v. Mannino, 0 N. 
Y.S.2d 684, 256 App.Div. 256, re- 
argument denied 11 N.Y.S.2d 558, 
256 App.Div. 1004—Sinclair v. 
Positype Corporation of America, 
261 N.Y.S. 900, 237 App.Div. 525. 
N.C.—^Durham Const. Co. v. Wright, 
127 S.E. 680, 189 N.C. 466. 

Tenn.—Godson v. MacFadden, 39 S. 

W.2d 287, 162 Tenn. 628. 

Tex.—Kennon v. Schlesinger, Civ. 
App., 182 S.W.2d 373, error refused 
—Galveston, H. & S. A. Ry. Co. 
V. Eubanks, Civ.App., 42 S.W.2d 
475, afflrmed, Com.App., Eubanks v. 
Galveston, H. Sc S. A. Ry. Co., 69 
S.W.2d 825. 

Va.—Standard Laundry Service v. 
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mitigate or reduce the damages which h'e may re- 
cover. The rule applies although the contract of 
employmcnt includes not only the personal Services 
of plaintiff, but also those o£ such others as are nec- 
essary for the performance of the contractas 
Where the amount received in other employment 
equals or exceeds that contracted for, there can be 
no recovery.^s 

An exception to the rule requiring the employee 
to mitigate damages exists under statutes providing 
that an employee wrongfully discharged may recov- 
er for the full term for which he was employed.^O 
An exception also exists in cases where the Services 
contemplated by the contract of employment are 
consistent with the pursuit of other dutics by the 
employee and do not purport to occupy all of his 
time.5^ Thus excluded from the rule is the case of 
a salesman or part-time servant when the money 
eamed by him after the discharge could likewise 
have been earned by him without a violation of his 
duty under the contract if he had not been dis¬ 
charged,52 even though he made more money after 
the breach than before.53 On the other hand, one 
who, by the terms of his contract, is permitted to do 
similar work for others cannot, on his discharge, 
recover damages based on the loss of his earnings 
from such others, thcse being too remote and spcc- 
ulative.54 The rule also is not applicable where the 
contract of hiring is not for a specified length of 


time, but for the performance of certain work with- 
in a time set, during which time the employee is 
obligated to keep himself in readiness at all times.55 

Incapacitation or illness. If a discharged em¬ 
ployee whose duty it is to obtain other employment 
so as to reduce the amount of the employer^s liabil- 
ity willfully incapacitates himself, it is proper to 
find and deduct the earnings of which he deprived 
himself by the incapacitation.^® The pcriod of a 
tcmporary illness cannot be deducted from the pe- 
riod for which the wrongfully discharged employee 
can recover damages, 57 nor is his right of recovery 
affected by a sickness in the new employment, for 
which he was not discharged, although, had he been 
rctained in the original employment, it would have 
been a sufficient ground for discharge under the 
terms of the contract but it has been held that. 
where the contract of employment providcd that no 
compcnsation was to be paid during disability, and 
the servant was ill for the greater part of the un- 
expired term after discharge so that he would not 
have received under his employment more than he 
received elsewhcre, the jury were justified in fincling 
that he sustaincd no damages.®^ 

b. Efforts to Obtain; Nature of Emplojrment 

Generally a wrongfully discharged employee Is re- 
quired to use only reasonable dillgence to obtain other 
employment of similar or substantlally the same charac¬ 
ter and grade as that from which he was discharged. 


Pastelnick, 184 S.E, 193, 166 Va. 
125. 

39 C.J. p 115 note 13. 

Contract to pay uujustly dis- 
charged employeo ^*for aU time lost” 
required only payment for loss of 
earnings, and did not set aside com- 
mon-law rule as to measure of dam¬ 
ages for breach of contract and sub¬ 
stitute new measure.—Eubanks v. 
Galveston, H. «fe S. A. Ry. Co., Tex. 
Com.App., 59 S.W.2d 825. 

Vacation trip 

In computing damages recoverable, 
the time spent by the employee on 
a vacation trip was properly de¬ 
ducted.—Chas. S. StifCt Co. v. Flor- 
sheim, 169 S.W.2d 748, 203 Ark. 1043. 

Fartlal defeuse only 
Ill.—Jones V. Stoneware Pipe Co., 
277 Ill.App. 18. 

Md.—Alholwood Development Co. v. 
Houston, 19 A.2d 706, 179 Md. 441. 

48. M.Y.—Levine v. Rosenschein, 
118 KY.S. 800, 134 App.Div, 157. 

49. Tex.—Parley v. Universal Mills, 
Civ.App., 1X6 S.W.2d 488. 

39 C.J. p 116 note 15. 


Breant v. Cazelles, 4 La.App., Or- 
leans, 333. 

39 C.J. p 95 note 45. 

51. Md.—Corpus JTuxis dted in 
Atholwood Development Co. v. 
Houston, 19 A.2d 706, 709, 179 Md. 
441, 

39 C.J. p 116 note 17. 

Measure of damages 
Where employment contract per- 
mits employee to do outside work as 
long as such work does not inter- 
fere with employer’s requirements, 
on wrongful discharge the damage 
to the employee is measured by the 
agreed wage during the remainder 
of the term, reduced by such part 
of his earnings during the same 
period as he could not have earned 
if he had continued in the employ¬ 
ment.—Sanders v. Schenley Prod¬ 
ucts Co., C.C.A.N.Y., 108 F.2d 23. 

Frofessional men held not wlthin 
rule 

(1) Lawyer. 

Mass.—Dixon v, Volunteer Co-op. 

Bank, 100 N.E. 655, 213 Mass. 346. 
Or.—Smith v. Pallay, 279 P. 279, 
130 Or. 282. ’ 

(2) Physician.—Sturgeon v. Pio¬ 
neer Life Ins. Co., App., 186 S.W. 
1192. 


52. Md.—^Atholwood Development 
Co. V. Houston, 19 A.2d 706, 179 
Md. 441—Wandell Chocolate Co. 
V. Goldsmith, 120 A. 372, 142 Md. 
148. 

53. Ill.—Barnett v. Caldwell Furni- 
ture Co., 199 Ill.App. 510, affirmed 
115 ISf.B. 389, 277 Ill. 286. 

54. Ky.—Tucker v. Plorn, 103 S.W. 
717, 31 Ky.L. 805. 

39, C.J. p 117 note 19. 

55. Tex.—Pecos & N. T. Ry. Co. 
V. Stoker, Civ.App., 142 S.W. 971. 

39 C.J. p 117 note 20. 

56. N.Y.—Burnside v. Bloxham, 201 
N.Y.S. 672, 121 Misc. 672. 

39 C.J. p 117 note 21. 

57. N.Y.—Marx v. New York Rib- 
bon Co., 169 N.Y.S. 853, 95 Misc. 
551. 

Tex.—Miller v. Sealy Oil Mill &, 
Mfg. Co., Civ.App., 166 S.W. 1182. 

58. N.Y.—Bassett v. French, 31 N. 
Y.S. 667, 10 Misc. 672, 1 N.Y.Ann. 
Cas. 270, appeal dismissed 49 N. 
E. 32‘5, 155 N.Y. 46. 

59. Wash.—Grindeman v. Woodland 
Shingle Co., 119 P. 615, 66 Wash. 
240. 

, 39 C.J. p 117 note 24. 


50. La.—Camp v. Baldwin-Melville 
Co., 48 So. 827, 123 La. 257— 
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While, as discussed supra subdivision a o£ this 
section, it is the duty of a discharged servant to 
seek other employment, he is required to use only 
reasonable diligence^O to obtain employment of sim- 
ilar or substantially the same character and grade 
as that in which he has been employed.^i Likewise 
the employee is not bound to accept employment in 
a different place,62 or employment under an unsuita- 
ble employer,63 or under a contract extending for a 
period in excess of the unexpired term,®^ or of a 
nature v^hich would injuriously affect his future 
career or reputation.65 Where, however, an em¬ 
ployee is offered the same or similar employment 
to that from which he has been discharged for the 


§ 59 

same period and on the same terms, and before 
he has sustained any injury by reason of the dis- 
charge, he cannot recover any damages.66 

A discharged servant is not obliged to seek an- 
other salaried position; it is sufficient that he makes 
a bona fide attempt to employ his time profitably 
in a remunerative 'Occupation,67 and he is entitled 
to a reasonable time in which to seek and find or 
make the business that he wants.68 

c. Eeemployment by Master 

An offep made In good faith by the employer to pe- 
employ the employee on the same terms as under the 
breached contract as a general rule goes to mitigate dam- 
ages, if rejected by the employee. 


60. Ky.—^Williams v. Leaf Tobacco 
Co., 168 S.W.2d '570, 293 Ky. 270 
—Torson 'Const. Co. v. Grant, 66 
S.W.2d 79, 251 Ky. 800. 

Mo.—^Vernon v. Rife, App., 294 S. 
\V. 747. 

Tex.—San Antonio & A. P. Ry. Co. 

V. Collins, Com.App,, 61 S.W.2d 
84. 

39 C.J. p 117 note 26, 

What constltutes reasonable dili- 
geuce 

(1) In determining whether em¬ 
ployee has exercised reasonable dili- 
gence, Standard to be applied is 
manner in which person of ordi- 
nary diligence would presumably act 
under similar circumstances.—Ath- 
olwood Development Co. v. Hous- 
ton, 19 A.2d 706, 179, Md. 441. 

(2) An honest efCort to obtain oth¬ 
er employment is ali that is neces- 
sary.—McMullan v. Dickinson, 65 N. 
W. 661, 663, 63 Minn. 405. 
aeSmployment by former employer 

PlaintifC, on being discharged by 
defendants in breach of oral con¬ 
tract of hiring, was under no obliga- 
tion to seek reSmployment with a 
former employer whose Services he 
left to take up employment with de¬ 
fendants.—Lucacher v. Kerson, 45 
A.2d 245, 1'58 Pa.Super. 437, afRrm- 
ed 48 A.2d 857, 35'5 Pa. 79. 

61. Ala.—Navco Hardwood Co. v. 
Bass, 108 So. 452, 214 Ala. 5i53— 
Standard Oil Co. v. Lloyd, 159 So. 
371, 26 Ala.App. 306. , 

Cal.—Smetherham v. Laundry 
Workers' Union, Local No. 75, 111 
P.2d 948, 44 Cal.App.2d 131—De La 
Falaise v. Gaumont-British Pic¬ 
ture Corporation, 103 P.2d 447, 39 
Cal.App.2d 461—Gregg v. McDon¬ 
ald, 239 P. 373, 73 Cal.App. 748. 
Ky.—^Williams v. Leaf Tobacco Co., 
168 S.E.2d '570, 293 Ky. 270—Lou- 
isville & N. R. Co. v. Wells, 160 
S.W.2d 16, 289 Ky. 700—Torson 
Const. Co. V. Grant, 66 S.W.2d 79, 
251 Ky. 800-T“Abrams v. Jackson 
'County Board of Education, 18 S. 

W. 2d 1000, 230 Ky. 151. 

Minn.—Bang v. International Sisal 


Co., 4 N.W.2d 113, 212 Minn. 135, 
141 A.L.R. 657. 

Neb.—Corpus Juris cited In Stoffel 
V. Metcalfe Const. Co., 17 N.W.2d 
3. 8. 14‘5 Neb. 450. 

Tex.—San Antonio & A. P. Ry. Co. 
V. Collins, Com.App., 61 S.W.2d 84 
—^Corpus Juris cited In Elliott- 
Greer Office Supply Co. v. Martin, 
Civ.App., '54 S.W.2d 1068, 1071. 

39 C.J. p 117 note 27. 

Bisslmilar or Incompatlble employ. 
ment 

(1) Amounts to be applied in mit- 
igation of damages for breach of 
employment contract do not Include 
money earned in employment not of 
equal grade and of more menial or 
onerous kind.—Standard Oil Co. v. 
Lloyd, 159 So. 371, 26 Ala.App. 306. 

(2) Earnings that employee actu- 
ally received in dissimilar employ¬ 
ment should not be credited on his 
contractual damages unless the em¬ 
ployment is shown to have been in- 
compatible , with his contractual 
Service.—Martin v. Board of Educa¬ 
tion of Lincoln County, 199 S.E. 887, 
120 W.Va. 621. 

(3) Earnings resulting from sub- 
seauent activity of the employee 
which is incompatible with his em¬ 
ployment under the contract are de- 
ductible.—Griffin v. Oklahoma Nat- 
ural Gas Corporation, 297 P. 662, 
132 Kan. 843, 81 A.L.R. 274. 

Employment suitable to employee 

(1) Wrongfully discharged em¬ 
ployee has right to seek same char¬ 
acter of employment as that from 
which he was discharged, and, if he 
cannot secure similar employment, 
he is reauired to use reasonable dil¬ 
igence to secure other employment 
for which he is reasonably fitted, 
but he is not bound to mitigate 
damages* by accepting any employ¬ 
ment or to look for or accept em¬ 
ployment of substantially different 
characte-r.—Torson Const. Co. v. 
Grant, 66 S.W.2d 79, 251 Ky. 800. 

(2) Other employment for which 
employee is fitted should be sought 
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if employment of substantially same 
character cannot be obtained.—San 
Antonio & A. P. Ry. Co. v. Collins, 
Tex.Com.App., 61 S.W.2d 84. 

Radio work by film actress 
Cal.—De La Falaise v. Gaumont- 
British Picture Corporation, 103 
P.2d 447, 39 Cal.App.2d 461. 

62. Ala.—^Navco Hardwood Co. v. 
Bass, 108 So. 452, 214 Ala. 553. 

Ky.—Louisville & N. R. Co. v. Wells, 
160 S.W.2d 16, 289 Ky. 700—Tor¬ 
son Const. Co. V. Grant, 66 S.W. 
2d 79, 251 Ky. 800—Abrams v. 

Jackson County Board of Educa¬ 
tion, 18 S.W.2d 1000, 230 Ky. 151. 
Tex.—San Antonio & A. P. Ry. Co. 

V. Collins, Com.App., 61 S.W.2d 84. 
39 C.J. p 117 note 28. 

63. Puerto Rico.—Hardouin v. Kra- 
jewski-Pesant Co., 22 Puerto Rico 
641. 

64. N.Y.—Griffin v. Brooklyn Ball 
Club, 73 N.T.S. 864, 68 App.Div. 
566, affirmed 66 N.E. 1109, 174 
N.Y. 535. 

39 C.J. p 118 note 30. 

65. ' IU.—Stevens v. Chicago Peath- 
er Co., 178 Ill.App. 455. 

39 'C.J. p 118 note 31. 

66. Tex.—Kramer v. Wolf Cigur 
Stores Co., 91 S.W. 77'5, 99 Tex. 
597, reversed on other grounds. 
Civ.App., 89 S.W. 995. 

Discharged servant unreasonably 

rejecting other employment cannot 
claim loss of wages from then on as 
consequence of earlier discharge.— 
McClelland v. Climax Hosiery Mills, 
169 N.E. 605, 252 N.Y. 347, remittitur 
amended 171 N.E. 770, 253 N.Y. 633, 
reargument denied 171 N.E. .781, 253 
N.Y. 558. 

67. U;S.—Ransome Concrete Ma- 
chinery Co. v. Moody, C.C.A.2, 282 
F. 29. 

39 C.J. p 118 note 33. 

68. U.S.—Ransome Concrete Ma- 
chinery Co. v. Moody, C.C.A.2, 282 
F. 29. 

Mo.—Hunt V. Lehrack, App., 245 S 

W. 62. 



MASTER AND SERVANT 


56 O.J.S. 


§ 59 

An offer of the employer to reemploy the dis- 
charged employee at the same compensation and 
in the same general line of work or business as that 
provided for by the breached contract generally 
must bc accepted by the employee, if it can be done 
without prejudice to his claim for damages, or it 
operates to mitigate or reduce his damages.®^ 
However, an employer, by his conduct, may have 
rendered himself so objectionable that a discharged 
employee is under no obligation to return to his 
ServiceIn any event the offer must be made in 
good faith and not merely as a foundation for miti- 
gation of daniages.'^^ Furthermore, a servant can- 
not be required to accept reemployment under cir- 
cumstances which permit the claim that he consents 
to a modification of the contract,'^2 and ordinarily 
acceptance of Service in silence will at least give 
color to a claim that the contract is modified by con- 
sent, tacit, if not cxpress,'^3 


d, Where Employee Works for Himself 

The value of the empIoyee's services to hhTiself where 
he engages in work on his own account after his d's- 
charge may sometimes be taken into account in assess- 
Ing damages fop his wrongfui dlscharge. 

Where, after his discharge, the servant engages 
in work on his own account, the value of his work 
to himself should bc taken into account in assessing 
his damages in an action for wrongfui discharge, 
but where the discharged employee, after having 
failed to obtain similar work, goes into business for 
himself, and fails to make any profits, no reduction 
can be made in the damages for the value of his 
Services for the time so employed.^s Where, after 
discharge, profits are earned by the discharged em¬ 
ployee through assets invested and a responsibility 
incurred, and not by reason of the time and ability 
he had contracted to give to the former employ- 
ment, such earnings are not to be applied in mitiga- 
tion of damages.*^s 


11. SERVICES AND COMPENSATION 


A. PERFORMANCE AND BREACH OF EMPLOYMENT CONTRACT 


§ 60 . Performance Generally 

The performance or breach of employment con- 
traets with respect to services and compensation 
is discussed infra § 61 et scq. 

Examine Pocket Parts for later cases. 


§ 61 . - Duty to Furnish Work and Ap- 

pliances 

The employer is obllgated to furnish employment in 
conformity to the terms of the contract. 

The employer is bound to furnish employment 
in accordance with the terms of the contract,and 


69. Mich.—Plickema v. Hetiry Kra- 
ker Co., 233 N.W. 362, 252 Mich. 
406, 72 A.L.R. 1046. 

Minn.—Schisler v. Perfection Milker 
Co., 258 N.W. 17, 193 Minn. 160. 

Yt.—Holloway v. Levine, ISO A, 889, 
107 Vt. 396. 

39 C.J. p 118 note 36, 

Refusal to accept rel^mployment as 
a defense to action see supra § 
51. 

70. N.T.—^Levin v. Standard Pash- 
ion Co., 11 N.Y.S. 706, 16 Daly 404. 

39 C.J. p 118 note 37. 

71. Cal.—Gray v. Pacific Suction 
Oleaner Co., r5'5 P. 469, 171 Cal. 
234. 

Minn.—Schisler v. Perfection Milker 
Oo., 258 N.W. 17, 193 Minn. 160. 

G-ood faith held shown 

Minn.—Schisler v. Perfection Milk¬ 
er Co., supra. 

72. Okl.—Levy v. Tharrington, 62 
P.2d 641, 178 Okl. 276—Parmers’ 
Co-op. Ass’n V. Shaw, 42 P.2d 887, 
171 Okl. 358. 

Yt.—Holloway v. Levine, 180 A. 889, 
107 Yt. 396. 

39 C.J. p 118 note 39^ 


Bednctlon In wages 

Where employer discharged em- 
ployees who declined to accept re¬ 
duction of wages helbw contract 
rate, damages recovered by em- 
ployees for breach of contract could 
not be mitigated by amount of wa¬ 
ges proposed in such offer, since ac¬ 
ceptance of offer would have 
amounted to modification of origi- 
nal contract. 

Okl.—Farmers’ Co-op. Ass'n v. 

Shaw, 42 P.2d 887, 171 Okl. 358. 
Yt.—Holloway v. Levine, 180 A. 
889, 107 Yt. 396. 

73. Mich.—Ohisholm v. Preferred 
Bankers' Life Assur. Co., 70 N.W. 
4115, 112 Mich. 50. 

74. Miss.—Lee v. Hampton, 80 So. 
721, 79 Miss. 321. 

39 C.J. p 118 note 41. 

Sfleot of inahllity to secure other 
employment 

(1) The rule of the text has been 
held to apply only where no em¬ 
ployment, either of the character of 
the employment for which he was 
discharged or of a character for 
which'he was fttted, could have been 
obtained by the exercise of the req¬ 
uisite diligence.—^Wolf Cigar Stores 
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Co. V. Kramer, 109 S.W. 990, 50 Tex. 
Civ.App. 411. 

(2) It has also been held, how¬ 
ever, that the value of the em- 
ployee’s labor on his own behalf 
after having tried and failed to ob¬ 
tain other employment cannot be 
charged against him in estimaling 
damages.—Harrington v. Gies, 8 N. 
W. 87, 45 Mich. 374. 

75. U.S.—Mohawk Sausage & Pro- 
vision Oo. v. Hygrade Food Prod¬ 
ucts Corporation, C.C.A.Mass,, 61 
F.2d 425. 

39 O.J. p 118.note 42. 

76. lowa.—Redfield v. Boston Plano 
& Music Co., 165 N.W. 365, 183 
lowa 194. 

39, C.J. p 118 note 43. 

77. U.S.—Coghlan v. Stetson, C.C. 
N.Y., 19 F. 727. 

Conn.—Rockwell v. New Departure 
Mfg. Co., 128 A. 302, 102 Conn. 
256. 

N.Y.—Livingston v. 'Klaw, 122 N.Y. 

S. 264, 137 App.Biv. 639. 

39 C.J. p 119 note 46. 

Duty to: 

Furnish safe tools, appliances, and 
places to work see infra § 201. 
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proper materials and place for the grade of work 
contracted for,78 the obligation continuing through 
the stipulated term where the employment is for a 
definite period.79 He may refuse his employee fur- 
ther work at any time, without incurring liability 
therefor, where the contract is terminable at the 
will of either party,80 or where he agreed to pay 
only for work to be furnished at his option,sl or 
only for actual Services perfornied,^^ unless there 
are other controlling provisions in the contract in- 
dicating a contrary intention.^s 

Where there is no duty resting on the employer, 
from custom or contract, express or implied, to fur- 
nish means of transportation to his employee to 
and from work, the burden is cast on the employee 
to provide himself with such transportation.A 
duty to furnish transportation, arising out of the 
conduct of the parties, is as binding as though there 
had been an express agreement.ss 

Excuses for nonperformmce. The employer can- 
not relieve himself of the obligation-imposed on him 
under the contract by rendering performance hy the 


§ 62 

employee impossible.88 In the absence of a stipula- 
tion in the contract, the master is not excused from 
performance by reason of a change of conditions 
rendering performance unprofitable.^7 The em- 
ployer^s failure to furnish work is not ex.cused by 
a temporary or permanent discontinuance of the 
employer^s business,^^ or its retrenchment during a 
period of business depression.^s 

§ 62 . - Duty o£ Employee to Render Serv¬ 

ices 

The employee must perform, or be ready and willing 
to perform, the Services required by the contract of em¬ 
ployment unless there exists a valld excuse for nonper- 
formance. 

The employee must perform, or be ready and 
willing to perform, the Services called for by the 
contract.There is an obligation on the part of 
the servant, implied from the contract of employ¬ 
ment, to obey the lawful^i and reasonable^s com- 
mands of his master. No man has a legal or moral 
right, while continuing in the employ of another,. 
to refuse to do the work he is employed to do.95 


Provide for physical wants of em- 
ployee see infra § 171. 

Food, clothing, and lodging: as part 
of compensation see infra § 99. 

78. Ark.—Homewood Rice Land 
Syndicate v. Suhs, 219. S.W, 333, 
142 Ark. 619. 

39 C.J. p 119 note 47. . 

Consideratiou 

Consideration for employee’s con¬ 
tract to build machine was sufficient 
consideration for employer’s agree- 
ment to furnish materials.—Ser- 
muks v. Automatic Aluminum Heel 
Co., 153 N.E. 8, 256 Mass. 478. 
Fornishlng product to salesman 
Where salesman agreed to aggres- 
sively push sale of company's prod¬ 
uct and to handle no other compet- 
ing Products, and company gave 
salesman exclusive right to sell 
product in assigned territory, there 
was corresponding duty on compa- 
ny's part to furnish their product to 
salesman.—Sheesley v. Bisbee Lin- 
seed Co., 10 A.2d 401, 337 Pa. 197. 

79. N.T.—Dixey v. AI. H. Woods 
Productions Co., 151 N.T.S. 224, 88 
Misc. 506, affirmed 154 N.T.S. 49, 
168 App.Div. 337. 

39 C.J. p 119 note 49. 

80. N.T.—Granger v. American 

Brewing Co., '56 N.T.S. 695, 25 

Misc. 701. 

81. Mo.—Lemaire v. Strassberger 
Conservatories of i^usic Co., App., 
179 S.W. 959. 

39 C.J. p 119 note 52. 

Contract to sell outpnt 

(1) In agreements to sell output 
of factory there is no implied obli¬ 


gation to keep piant in operation 
up to end of period specifled, if man- 
ufacturer in good faith flnds himself 
unable to do so.—Sheesley v. Bisbee 
Llnseed Co., 10 A.2d 401, 337 Pa. 
197. 

(2) Contract whereby defendant 
gave to salesman exclusive right to 
sell defendant's production of prod¬ 
uct in assigned area for period of 
years was not breached by defend¬ 
ant where defendant in good faith 
ceased manufacturing product be- 
cause imposition of impost tax made 
it impossible to sell product for a 
proflt.—Sheesley v. Bisbee Linseed 
Co., supra. 

82. Mo.—Lemaire v. Strassberger 
Conservatories of Musio Co., App., 
179 S.W. 959. 

83. N.T.—Dixey v. AI. H. Woods 
Productions Co., 151 N.T.S. 224, 
88 Misc. 506, affirmed 154 N.T.S. 
491, 168 App.Div. 337. 

39 C.J. p 119 note 54. 

84. Okl.—Copeland v. Oklahoma 
Employment Sec. Commission, 172 
P.2d 420, 197 Okl. 429. 

Contract or custom 

The duty of employer to furnish 
transportation to and from work to 
employees is matter of contract or 
obligation between parties fixed and 
determlned by long continued cus¬ 
tom in absence of agreement.—Pro- 
ducers Gravel & Sand Co. v. Jones, 
126 S.W.2d 99, 197 Ark. 767. 

85. Ark.—Producers Gravel & Sand 
Co. V. Jones, supra. 

86. N.J.—JofCe V. Cohen, 141 A. 14, 
104 N.J.Law 209. 
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87. N.T.—Schlesinger v. Quinto, 194 
N.T.S. 401, 201 App.Div. 487. 

Waiver by employee of employer’s 
breach see infra § 108. 

88. Colo.—St. Louis & Denver Land 
& Mining Co. v. Tierney, 6 Colo. 
582. 

39 C.J. p 119 note 60. 

89. Ga.—Standard Oil Co. v. Gil- 
bert, 11 S.B. 491, 84 Ga. 714, 8 L- 
R. A. 410. 

Tex.—Nations v. Cudd, 22 Tex. 550. 

90. N.J.—Joffe V. Cohen, 141 A. 14, 
104 N.J.Law 209. 

39 C.J. p 120 note 66. 

Grounds for discharge see supra § 
42. 

Liability for breach of contract see 
infra §§ 77-79. 

Performance as precedent to right 
to compensation see infra § 81. 
Services called for by contract see 
infra S 63. 

Tender of performance see infra § 
$5. 

91. Va.—Corpus Juris quoted ia 

Spotswood Arms Corporation v. 
Este, 133 S.E. 670, '575, 147 Va. 
1047. 

39, C.J. p 86 note 33. 

92. Ark.—S. Unterberger & Co. v. 
Wiley, 281 S.W. 899, 170 Ark. 976. 

Va.—^Corpus Juris ctuoted in Spots¬ 
wood Arms Corporation v. Este, 
133 S.E. 570, 575, 147 Va. 1047. 
39 C.J. p 86 note 34. 

93. U.S.—In re Grand Jury, D.C. 
Cal., 62 P. 834. 
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Where performance by the employee is condi- 
tioned on the fulfillment of a condition precedent, 
"he is under no duty to perform until such condition 
precedent has been met.®^ • 

Excuses for nonperformance. The employee is 
cxcused from performance by illness incapacitating 
him for the Service,^5 or by acts of the employer 
making performance impbssible,^® or by acts or 
events for which neither party is responsible.^*^ 
Where the employer fails to pay the salary specified 
in the contract of employment, the employee is not 
bound to continue to serve the employer and has 
a right to abandon the contract. 

§ 63. - Nature and Extent of Services 

The nature and extent of the Services to be performed 
by an employee, including the hours and places of Serv¬ 
ice, are to be ascertained from the contract of employ¬ 
ment. 

The nature and extent of the Services to be per¬ 
formed by an employee are to be ascertained from 
the contract of - employmcnt^Q and, in cletcrmining 
what Services must be rendered under the contract 
of employment, the rules applicable in the construc- 
tion of contracts generally apply.^ In construing a 
contract of employment, where the contract is si¬ 
lent as to the duties to be performed by the em- 
ployees, it will be presumed that the parties had 


in mind reasonable duties; that they had contracted 
with respect to the reasonable and not the unrea- 
sonable.2 Under a contract of gcneral employment 
the servant may be requircd to do any and all things 
that are embraced within the scope of the general 
employment. 2 

An employer has no right to make a material 
change in the position to which his employee is en- 
titled under the contract of employment, and the 
employee is justificd in reftising to submit to such 
change.^ A person who is engaged as a superin¬ 
tendent, or in some leading capacity requiring more 
than ordinary skill, is not obliged to take an in¬ 
ferior position or to perform ordinary labor,5 al- 
though, when callcd on, he must assume charge of 
work which,' although strictly not the work for 
which he was employed, is stili neccssarily or rea- 
sonably incidental to it.^ So one engaged for gen¬ 
eral work of a particular kind must be rcady to per¬ 
form any kind of work reasonably incidental to it,*^ 
but he is not obliged to accept employment of an 
entirely different kind.8 An agrecment to perform 
Services when requested implies that the Services 
are not to be steady or continuous, and the requests 
must be reasonable.^ 

An employee hired for one kind of work may be 
placed 011 other work temporarily, where the con¬ 
tract so provides,or is based on a trade custom to 


94. Gl-vingf of aLOtioe Tby employer 
Where giving of notice by employ¬ 
er to employee as to starting* date 
of employment was condition preced¬ 
ent to duty to perform, or ofCer to 
perform, Services, employer could not 
place employee in default without 
first giving employee notice roquired 
by contract.—De La Falaise v. Gau- 
mont-British Picture Corporation, 
103 P.2d 447, 39 Cal.App.2d 461. 

95. Me.—Dickey v. Linscott, 20 Me. 
453, 37 Am.D. 66. 

N.Y.—Shaw V. Ward, 170 N.Y.S. 36. 
Deductions for loss of time due to 
empIoyee's sickness see infra § 
104. 

Recovery of wages see infra § 85. 

96. lowa.—^Curtis v. Dodd, r54 N.W. 
872, 172 lowa 521. 

Pa.—Baldwin v. Transitone Automo¬ 
bile Radio Corporation, 169 A. 755, 
314 Pa. 10. 

97. N.Y.—Sabi v. Laenderbank Wien 
Aktiengesellschaft, 30 N.Y.S.2d 
608, opinion supplemented 33 N.Y. 
S.2d 764. 

98. U.S.—Shaiighnessy v. D’Antoni, 
C.C.A.La., 100 F.2d 422. 

Tex.—Royal Oak Stave Co, v. Groce, 
Civ.App., 113 S.W.2d 31'5, error 
dismlssed, 

99. U.S.—A r k a n s a s Amusement 


Corporation v. Kempner, C.C.A. 
Ark., 57 F.2d 466. 

Md.—Catalano v. Bopst, 170 A. 562, 
166 Md. 91. 

N.J.—Morris v. Mulier, 172 A. 63, 
113 N.J.Law 46. 

N.Y.—National Surety Corporation 
V. Lybrand, 9 N.Y.S.2d '554, 256 
App.Div. 226. 

39 C.J. p 120 note 70. 

Word “tower,” as applied to oil 
well drilUug, means same as “shift” 
in mining parlance, and tower is 
day’s work of drilling crew.—In re 
Jensen, Wyo., 178 P.2d 897. 

1. U.S.—Standard Seal e & Supply 
Co. V. Reiter, 111., 227 F. 414, 142 
C.C.A. 110. 

39 C.J. p 120 note 70. 

2. Tex.—Guardian Trust Co. v. 
Bauereisen, 121 S.W.2d 579, 132 
Tex. 396. 

3. Mo.—Modlagl v. Kaysing Iron & 
Foundry Co., 154 S.W, 752, 248 
Mo. 587. 

4. Tex.—Guardian Trust Co. v. 
Bauereisen, 1:21 S.W.2d 679, 132 
Tex. 396. 

5. lowa.—Breen v. Central lowa 
Power & Light Co., 224 N.W. 562, 
207 lowa 1161. 

N.Y.—Karas v. H. R. Laboratories, 
67 N.Y.S.2d 15, 271 App.Div. 630. 
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Tex.—Guardian Trust Co. v. Bauer¬ 
eisen, 121 S.W.2d 679, 132 Tex. 
396. 

39 C.J. p 120 note 72. 

6. Conn.—Excelsior Necdlo Co. v. 
Smith, 23 A. 693, 61 Conn. 56. 

39 C.J. p 120 note 73. 

7. 111.—^Angle v. Hanna, 22 111, 429, 
74 Am.D. 161. 

39 C.J. p 121 note 74. 

S. Wis.—^Wright v. C. S. Graves 
Land Co., 75 N.W. 1000, 100 Wis. 
269. 

9. U.S.—Arkansas Amusement Cor¬ 
poration V. Kompner, C.C.A.Ark., 
57 P.2d 466. 

10. Wis.—Loos V. Geo. Walter 
Brewing Co., 129 N.W. 645, 145 
Wis. 1, 140 Am.S.R. 1052. 

39 C.J. p 121 note 77. 

'Contract of thlrd person gfuaran. 
teeing salary 

Where contract of irrigation com- 
pany's stockholder guaranteeing sal¬ 
ary of company^s manager gave 
manager election on stockholders’ 
sale of stock to receive salary for 
balance of employment term from 
stockholder on condition that he de¬ 
vote his time and Services for stock- 
holder's benefit, whether condition 
named by stockholder after sale of 
stock was reasonable was to be 
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that effectui After the termination of the employ- 
ment the employer cannot command the Services of 

the etnployee.^2 

Place of rendering Services. The employee is 
under the obligation to perform the Services con- 
tracted for in such place or places as are specified 
in the contractas Where the contract so provides, 
the employee may be required to render Services in 
any part of the United States.On the other 
hand, the employee is not bound to perform Services 
in a place different from that provided for in the 

contract.^5 

Hours or days of Services. Subject to statutory 
regulations,' the employer has the right to fix the 
hours within which the work is to be performed.^® 
The hours which the employee must work depend 
on the terms of the contract.^'^ Work during un- 
reasonable hours is not required unless the terms of 
the contract and the nature of the employment make 
it reasonably necessary.^S question whether 

Sunday work is required under a contract calling 
for ali the time of the employee depends on the 
custom followed in the business in which he is em- 
ployed.is An employee, in an indeterminate em¬ 
ployment, who is not paid for days he does not 
work, commits no breach of the contract of employ¬ 
ment by failing to work on a particular day.^o 


§ 64. - Substitution of Parties 

An employee may not, without the consent of his em¬ 
ployer, substitute anothep in his place to perform his 
Services. 

An employee may not, without the consent of his 
employer, substitute another in his place to perform 
his services,2i and, if he does make the substitution 
without the employer’s knowledge, he cannot recov- 
er from the employer for the Services of the substi¬ 
tute, even though it is shown that the substitute did 
the work equally as well as the employee.^^ 

'^Sale^' of basebaU players. The performance of 
conditions precedent by an employer baseball club, 
necessary under a player’s contract before it can 
substitute another club in its place, will not be pre- 
sumed from the mere act of attempted abrogation 
by ifof its contract and the substitution of another 
in its stead.23 

§ 65. -Tender of Performance 

The extent to which an employee must manlfest his 
willingness to perform depends on the attitude and con- 
duct of the employer. 

How far an employee must go in evidencing his 
willingness to perform, or in making a tender of 
performance, depends on the attitude and conduct 
of the employer,24 no formal or actual tender being 
necessary where the employer refuses to furnish 
work or to continue the employment.25 The prop- 


determined in light of the intention 
of the parties in making the con¬ 
tract, and a profCer of employment 
as a traveling salesman for one of 
interrelated corporations through 
which stockholder was conducting 
his business at time contract was 
negotiated was not so unreasonable, 
notwithstanding manager was a me- 
chanical engineer by profossion, as 
to entitle manager to recover dam- 
ages for stockholder’s alleged breach 
of contract in failing to profCer rea- 
sonabl^ employment.—G u a r d i a n 
Trust Co. V. Bauereisen, 121 S.W.2d 
'679, 132 Tex. 396. 

11. Ark.—Arkadelphia Lumber Co. 
V. Henderson, 105 S.W. 882, 84 
Ark. 382. 

39 C.J. p 121 note 78. 

12 . Mass.—Di Angeles v. Scauzillo, 
191 N.E. 426, 287 Mass. 291, 93 
A.L.E. 1318. 

13. Tex.—Guardian Trust Co. v. 
Bauereisen, 121 S.W.2d 679, 132 
Tex. 396. 

Statutes regulating place of Serv¬ 
ice see supra § 24. 

14. Tex.—Guardian Trust Co. v. 
Bauereisen, supra. 


15. Mass.—Menage v. Rosenthal, 66 
N.E. 679, 175 Mass. 358. 

39 C.J. p 121 note 76. 

16. Miss.—^White’s Lumber & Sup- 
ply Co, V. Collins, 191 So. 105, 186 
Miss. 659, suggestion of error over- 
ruled 192 So. 312, 186 Miss. 659. 

N.Y.—New Tork State Labor Rela- 
tions Bd. v. Union Club of City 
of N. Y., 52 N.Y.S.2d 74, 268 App. 
Div. 516, reversed on other 
grounds 68 N.B.2d 29, 295 N.Y. 
915. 

Statutes regulating hours of Serv¬ 
ice see supra §§ 15-23. 

Employer may make employee 
subject to call at any and ali hours, 
or give employee supervisory pow- 
ers of constantly continuing nature. 
—^White’s Lumber & Supply Co. v. 
Collins, 191 So. 105, 186 Miss. 659, 
suggestion of error overruled 192 
So. 312, 186 Miss. 659. . 

17. Contract to supervlse construe- 
tion 

Contract of employment to super- 
vise construction of power piant 
steam distribution system required 
time and attention to work needed 
to see that it was properly and 
promptly done, regardless of number 
of hours spent thereon.—Catalano v. 
Bopst, 170 A. 562, 166 Md. 91. 
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18. Wis.—Koplitz V. Powell, 14 N. 
W. 831, 56 Wis. 671. 

19. III.—Collins Ice-Cream Co. v. 
Stephens, 69 N.E. 524, 189 111, 200. 

39 C.J. p 121 note 79. 

2.0. Wis.—Kajser v. Better Parms, 
24 N.W.2d 621, 249 Wis. 302. 

21. Ky.—J. B. Coit Co. v. Grubbs, 
263 S.W. 749, 204 Ky. 189. 

39 C.J. p 121 note 82. 

22. Miss.—Hariston v. Sale, 14 
Miss. '334. 

23. N.Y.—Base Ball Players' Fra- 
ternity v. Boston American League 
Base Ball Club, 151 N.Y.S. 557, 
166 App.Div. 484, afflrmed 117 N. 
E. 1061, 221 N.Y. 704. 

39 C.J. p 121 note 87. 

24. N.Y.—Griffln v. Brooklyn Ball 
Club, 73 N.Y.S. 864, 68 App.Div. 
566, affirmed 66 N.E. 1109, 174 N. 
Y. 535. 

Tender of performance as condition 
precedent to action for wrongful 
discharge see supra § 48. 

25. N.Y.—Griffin v. Brooklyn Ball 
Club, supra. 
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er timeas and place^^ for fnaking a tender of serv- | ought to know.^^ 


ices varies with the terms of the contract and cir- 
'Cumstances in each case. A tender to be effectual 
must be free o£ conditions not provided for by the 
•contract. 2 5 

.§ 66. - Sufiiciency of Performance 

A substantia! performance on the part of the servant 
-generally is regarded as sufficient. 

As a general rule, a substantial performance on 
the part of the servant is regarded as sufficient, 
■and, unless the employee has agreed to procure par- 
ticular results, the results of his performance are 

not material.^o 

'§ 67. - Honesty and Faithfulness 

An employee is under an obligation to serve his em- 
ployer honestly and faithfuily. 

There is an implied agreement on the part of the 
employee in every contract of Service that he will 
■serve his employer honestly and faithfully.^i It is 
his duty to communicate to him all facts which he 


§ 68. - Compelling Performance 

The rendition of r>ersonaI services by an employee 
ordinarily cannot be compelled by order of court. 

The rendition of personal Services by an em¬ 
ployee, or his return to his employer’s Service, ordi¬ 
narily cannot be compelled by an injunction, or by 
an action for specific performance, as discussed in 
the C.J.S. tities Injunctions § 82 b, and Specific Per¬ 
formance § 82, also 58 CJ. page 1056 note 10 et 
seq, or in any other way by an order of court.33 

§ 69. Skill and Care Required of Employee 

An employee impliediy agrees that he is competent to 
do the Work and that he will perform it faithfuily. 

In the absence of an express agreement as to the 
skill which the employee must possess and -the care 
which he shall exercise,34 one employed to perform 
certain work for another impliediy agrees that he is 
competent to do the work and that he will perform 
it faithfully.35 It is not sufficient that the employee 


Tex.—East Line & R. R. R. Co. 
V. Scott, 10 S.W. 99, 72 Tex. 70, 13 
Am.S.R. 768. 

39 C.J. p 121 note 91. 

27. Wash.—Amann v. Pantag^es, 165 
P. 1070, 90 Wash, 271. 

39 C.J. p 121 note 92. 

28. Wash.—Amann v. Pantages, su¬ 
pra. 

39 C.J. p 121 note 98. 

29. Tex.— Corpus Juris (^uoted in 
Dallas Hotel Co. v. Lackey, Civ. 
App., 203 S.W.Sd 557, 562. 

39 C.J. p 121 note 9'5. 

Nature and extent of Services see 
supra § 63. 

Part performance see infra §§ 82~S9. 
Sufiiciency of tender of perform- 
ancG see supra § 65. 

Satisfaotion of employer 

Substantial performance of em- 
ployment contract, although limited 
to the satisfaction of employer, 
must be such performance as to 
meet requirements of reasonable 
person under like circumstances.— 
Weed V. Tdaho Copper Co., 10 P.2d 
613, 51 Idaho 737, 

Plaintiff’s continuance In employ 
of company at defendanfs request 
and his willingness to perform at 
all times was sufllcient perform¬ 
ance.—Nelson v. Hamlin, 165 N.E. 
18, 258 Mass. 331. 

30. Tex.— Corpus Juris quoted in 
Dallas Hotel Co. v. Lackey, Civ. 
App., 203 S.W.2d 567, 662. 

39 C.J. p 122 note 96. 

Benefit to employer as affecting 
rlght to compensation see infra § 
81. 

31. U.S.—^N. L. R. B. V. Montgom- 


ery Ward & €o., aC.A.8, 157 F. 
2d 486—Grip Nut Co. v. Sharp, 
C.C.A.Hl., 1'50 F.2d 192, certiorari 
denied Sharp v. Grip Nut Co., 
'66 S.Ct. i5‘5, 326 U.S. 742, 90 L. 
Ed. 443—Blackshear Hfg. Co. v. 
Umatilla Pruit Co., C.C.A.Fla., 48 
F.2d 174—Brown v. Dupuy, C.O.A. 
111,, 4 P.2d 367—U. S. V. Procter 
& Gamble Co., D.C.Mass., 47 F. 
Supp. 676. 

Ark.—Witmer v. Arkansas Dailies, 
151 S.W.2d 971, 202 Ark. 470. 

Cal.—Olschewski v. Hudson, 262 P. 

43, 87 Cal.App. 242. 

Fla.—Van Woy v. Willis, 14 So.2d 
185, 15.3 Fla. 189. 

Ind.—II. C. Eay Co. v. Kroner, 149 
N.E. 184, 83 Ind.App. 541. 

Minn.—Hlubeck v. Beeler, 9 N.W,2d 
252, 214 Minn. 484. 

Ohio.—Ohio Cas. Ins, Co. v. Capo- 
lino, App., 65 N.E.2d 287. 

Or.—Osburn v. De Porce, 257 P. 685, 
122 Or. 360, motion denied 262 P. 
223, 123 Or. 352. 

Tex.—Elliott-Greer Ofllce Supply Co. 
V. Martin, Civ.App., 54 S.W.2d 
1068, set aside 86 S.W.2d 635, 126 
Tex. 112. 

39 C.J. p 122 notes 98, 99. 

Adverse Interest of employee see 
infra § 70. 

Representation as to skill see in¬ 
fra § 69. 

Serving employer exclusively see in¬ 
fra § 70. 

3i3. Mich.—Michigan Crown Fender 
Co. V. Welch, 178 N.W. 684, 211 
Mich. 148, 13 A.L.R. 896. 

33. N.M.—Jaremillo v. Romero, 1 
N.M. 190. 

39 C.J. p 122 note 8, 
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Aetion for damages against em¬ 
ployee see infra § 77. 

Actions involving inventions of em¬ 
ployee see infra § 73 f. 

Criminal liability of servant for 
breach see infra § 80. 

34. Va.—Hatton v. Mountford, 52 S. 
E. 847, 10'5 Va. 96. 

39 C.J. p 122 note 12. 

35, U.S.—N, L. R. B. V. Monlgom- 
ery Ward & Co., C.C.A.S, 157 F.2d 
486. 

Cal.—Corpus Juris clted iu Canavan 
V. College of Ostcopathic Physi- 
cians and Surgoons, 166 P.2d 878, 
882, 73 Cal.App.2d 611. 

Tex.—Yarborough v. Fulton, Civ. 
App., 78 S.W.2d 247, error dis- 
missed—Shasta Oil Co. v. Halli¬ 
burton Oil Well Cementing Co., 
Civ.App., 10 S.W.2d '507, error re- 
fused. 

39 C.J. p 122 note 13, p 83 note 8. 
Actions by employer for negligence 
of servant see infra § 79, 
Contrlbutory negligence of servant 
injured see infra § 422. 

Deductiori or forfeiture of wages seo 
infra § 10'6. 

Honesty and faithfulness of em¬ 
ployee see supra § 67. 

Public accountauts 

(1) Certified publlc accountants 
were not guarantors or insurers of 
oorreetness of their accounts, but 
undertook to use such skill in per¬ 
formance of their agreement to ren- 
der Services as reasonably prudent, 
skillful accountants would use un¬ 
der circumstances.—0'NeiU v. Atlas 
Automobile Plnance Corporation, 11 
A.2d 782, 139 Pa.Super. 346. 
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shall have done the best th^t^he could.36 Where 
there is no express contract between an employer 
and an employee, imposing on fhe employee a high- 
er degree of skill, care, diligence,. and attention in 
the discharge of the pqsition 'he contracted to fili, 
only the ordinary and reasonable ,skill, care, dili¬ 
gence, and attention implied by law* can be required 
of him.37 

In measuring the competency and care to be de- 
manded of an employee, there must be~ taken into 
considerati on his known standing in his trade, 
the’ Gompensation paid to him,39 the place of per- 
formance,49 and the nature bf the work to be 
done.'^! He is not required to guard against mere 
errors of judgment,^^ or conditions and causes be- 
yond his control.'^^ 

Where the employee cqntracts. for a higher de¬ 
gree of skill,, qare, and diligence than the law im- 
plies, he cannot excuse himself from a failure to 
live up to his contract by,merely showing that he 
performed the duties of his position with the ordi¬ 
nary and reasonable degree of skill, care, and dili¬ 
gence required'of him by law; he must perform 
his duties with the degree and grade of Service for 
which he contracts.'^^ 

Particiilar methods of work, Generally, an em¬ 
ployee is not reqyired to secure his employer's con- 
sent to a particular method of doing his work.^5 
In the abscnce’ of instructions, he can do it in his 


own way, prqvided only he uses reasonable care.'^® 
On the other hand, if the employer prescnbes the 
methods of work, the employee’s use of skill and 
care does not relieve him of his obligatibn to, obey 
the rules laid down, but it does relieve him of all 
responsibility for the result'^'^ 

Custody of property. An employee^s possession 
of his employer’s property, by permission, is law- 
ful but it is not legal possession in the sense in 
which that term is used in contrast to mere physical 
possession without any right of qwnership; in the 
absence of a showing by the employee that he was 
given an unqualified right to have and retain pos¬ 
session of his employer^s property, he may not with- 
hold physical control of it from his employer, to 
whom belongs the absolute’ legal ownership and 
right of control.'^^ 

§ 70. Duty to Serve Employer Esiclusively 

In the absence bf an agreement to devote his entire 
Services to his employer, an employee may employ such 
time as is not required in the performance of his duty in 
such way as he may deem advantageous, provided it is 
not inconsistent with his contract or detrimental to his 
empioyer's interest or to the value of his'Services to his 
employer. 

In the absence of an express or implied agree¬ 
ment on the part of the employee to devote his en¬ 
tire Services to the Service of, the employer, he may 
employ such time as is not required in the perform¬ 
ance of his duty to his employer in such way as he 


(2) Accountant eng^aged to exam¬ 
ine books must not only examine 
books, but, if that be his contract, 
he must satisfy himself with rea¬ 
sonable diligence that books Show 
true financial position of company. 
—National Surety Corporation v. Ly- 
brand, 9 N.Y.S.2d 554, 256 App.Div. 
226. 

(3) Where examinatiohs of bro- 
kers’ accounts by accoimtants were 
to embrace verification of cash, se- 
curities, and customers’ accounts, 
accountants were required ‘ to' exer- 
cise reasonable skill and diligence 
in making actual determination of 
brokers' cash position and not a 
mere «Irithmetical bookkeeping com- 
putation,: and they assumed risk of 
nonperformance of their' contraots.— 
National Surety Corporation' v. Ly- 
brand, supra, 

(4) Other cases see 89 C.J. p 122 

note 13 '[a]. ' 

36. Del,—<;arroll v. Cohen, 98 A. 

1001, 28 Del. 233. 

39 C.J. p 123 note 14. 

87. N,J.—Morris v. Mulier, 172 A. 

^8, 113 . N,J.Daw 46—BroW/,v. 

Philmac Sportswekr Co,, 44 A.^d 

f05, 128 N.J.Misc. 878/ . 

^6 0.J.S,-3J 


Ohio.—Ohio Cas. Ins. Co. v. Capo- 
lino, App'., 65 N.E!.2d 287. 

Or.—Lambert v. Laing & Thompson 
Iron Works, 264 P. 362, 124 Or. 
197. 

39 C.J. p 133 note 15. 

38. lowa.—Condit v. Peldman, 186 
N.W. 680, 192 lowa 1392. 

39 C.J. i) 123 note 16. 

39. lowa.—Condit . v. Peldman, su¬ 
pra. 

39 C.J. p 123 note 17. 

40. Ohio.—Carter v. Adams, Wright 

471. ' 

41. Md,—Baltimore Baseball Club & 
Exhibitioi) Co. v, Pickett, 28 A. 279, 
7§ Md. 37$; 44 Am.S.R. 304, 22 L. 
P.A. 690. 

39 C.J., p 123 note 19. 

Poreman is obligated to greater 
degree than ordinary employee by 
reason of position he occupies.— 
'Brown V. Philmac Sportswear Co., 44 
A.2d,805, 123 jr.J.Mlsc. 378. 

One undertaking to dxaw chattel 
mortgagre must not only use ordinary 
skill in drafting document, but must 
have reasonable qualiflqations there- 
for.—Morris v. Mulier, 168 A. 772, 11 
K.J.Misc. 866, , reversed on other 
^ grouhds 172 A., ;63, il3 N.XLaw 46. 

4$1 


42. N.J.—Morris v. Mulier, 172 A, 
63, 113 N:J.Law 46. 

Ohio.—Crawford v. Kellermier, 175 
N.B. 600, 123 Ohio St. 404. 

39 C.J.‘’ p- 123 note 20. 

43. Ark.—^Homewood Kice Land 

Syndicate v. Suhs, 219 S.W. 333, 
142 Ark. 619. 

39 C.J. p 123 note 21. 

44. Ohio.—Crawford v. Kellermier, 
175 N.E. 600, 123 Ohio St. 404. 

39 C.J, p 123 note 22. 

Person 'holding liimself out as hav- 

Ing professional skill and rendering 

'Services even gratuitously on such 

basis is responsible for want of skill 

professed.—Morris v. Mulier, 172 A. 

63, 113 N.J.Law 46. 

45. Vt.—Hathaway v. Smith, 2 Ty- 
ler 248. 

46. Vt.—^Hathaway v. Smith, supra. 

39 C.J. p 123 note 24. 

47. La.—McCan v. The Eobert J. 
Ward, 11 La.Ann. 427. 

39 C.J. p 124 note 26. 

Obedience to rules, regulations, and 
u^ges see infra § 75. 

48. N.r.—Colten v. Jacques Jdar- 

chais. Inc., 6i 269. 
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may deem advantageous to himself, provided it is 
no-t inconsistent with his contract or detrimental to 
his employer^s interest or to the value of his Serv¬ 
ices to his employer.^® Where a contract of em- 
ployment contains no provision permitting the em- 
ployee to hold another position simultaneously, the 
implication is that the employee will give his full 
day^s Work to the Services of his employer.^^ How- 
ever, even where there is an express stipulation 
that the employee shall devote his whole time to the 
Service,or the best part of his time,®2 or shall not 
engage in any other business prejudicial to his em- 
ployei^s inter est,5 3 the agreement must be reason- 
ably construed. 

An employment requiring the constant and con- 
tinuous attention of the employee,^4 the constant 
payment of wages,55 or the constant furnishing of 
food, fuel, and rent where they are a part of the 
consideration for the Service,56 is indicative of an 
intention of the parties to contract for the entire 
Services of the employee to the exclusion of all 
other Work. The employer^s acquiescence^? or ob- 
jection, where followed by the employee^s promise 
to discontinue the practice,58 may amount to a prac- 


tical construction of the employment contract by 
the parties themselves. 

Adverse interest of employee. An employee is 
under an implied obligation not to act in the same 
matter both for himself and his employer, where 
their interests are adverse.59 Where a salesman 
agrees to give his entire time and energy to the 
employer and agrees to carry no side lines of any 
character, he breaches the contract by engaging in 
a competitive outside interest.50 The mere planning 
by an employee to engage in a competing business 
with his employer at the expiration of his term of 
employment ordinarily is not improper.®^ 

§ 71. -Earnings from Third Persons 

Except for his compensation, the earnings of an em¬ 
ployee in the course of, or in connection with, his Serv¬ 
ices belong to the employer. 

By express provision of the statutes in some ju- 
risdictions, everything acquired by an employee by 
virtue of his employment except his compensation 
belongs -to his employer even in the absence of a 
statutory provision, the earnings of an employee in 
the course of, or in connection with, his Services 
•belong to the master,53 and the employer may en- 


49. Fla.—Corpus Juris clted in 
Singletary v. Mann, 24 So.2d 718, 
723, 167 Fla. 37, 166 A.L.R. 904. 

111.—Terrell v. Tool Bquipment Sales 
Co., 67 N.E.2d 298, 329 Ill.App. 183. 
N.T.—Eleo Shoe Mfrs, v. Sisk, 183 
N.B. 191, 260 N.T. 100. 

Tex.—Corpus Juris quoted. lu Elliott- 
Greer Office Supply Co. v. Martin, 
Civ.App., 64 S.W,2d 1068, 1070. 

39 C.J. p 124 note 28. 

Duty to serve honestly and faith- 
fully see supra § 67. 

Engaging in other employment as 
ground for discharge see supra § 
42. 

50. Pa.—Carroll v. Reuben H. Don- 
nelly Corp., 53 Pa.Dist. & Co. 142. 

61. Cal.—Stone v. Bancroft, 70 P. 
1017, 139 Cal. 78, reheard 72 P. 
717, 139 Cal. 78. 

39 C.J. p 124 note 29. 
zmtire time to Job 
Provision of contract that em¬ 
ployee shall give his entire time to 
3ob does not mean that he may not 
have some time to use in his person- 
al affalrs or otlier business without 
breach of contract.—Long v. Forbes, 
136 P.2d 242, 68 Wyo. 533. 

62. IT.S.—Ting Niang Tze v. An¬ 
drews, 4 Mill.Rev. 334. 

53. Pa.—See Batchelder v. Standard 
Plunger EI. Co., 75 A. 1090, 227 Pa. 
201, 19 Ann.Cas. 876. 

89 C.J. p 124 note 31. 

Agreement by employee not to.enter 
competing business on leaving em- 


ployer’s servlce see Contracts § 
254. 

54. Conn.—Stebbins v. Waterhouse, 
20 A. 480, 58 Conn. 370. 

39 C.J. p 124 note 32. 

55. Conn.—Stebbins v. Waterhouse, 
supra. 

56. Conn.—Stebbins v. Waterhouse, 
supra. 

Mich.—See Bailey v. Sibley Quarry 
Co., 129 N.W. 17, 166 Mich. 321. 

39 C.J. p 124 note 34. 

57. Kan.—Ogallah EI. Co. v. Harri- 
son, 164 P. 1016, 97 Kan. 289, L.R. 
A.1916D 777. 

39 C.J. p 124 note 85. 

58. Conn.—Stebbins v. Waterhouse, 
20 A. 480, 68 Conn. 370. 

59. U.S.—^^Shell Petroleum Corpora¬ 
tion V. Pratt, D.C.Kan., 22 F.Supp. 
304, affirmed Pratt v. Shell Pe¬ 
troleum, 100 P.2d 833, certiorari de- 
nied 59 S.Ct. 776, 306 U.S. 669, 83 
L.Ed. 1056. 

N.Y.—Eleo Shoe Mfrs. v. Sisk, 183 N. 

E. 191, 260 N.T. 100. 

39 C.J. p 125 note 38. 

Competitiou -with employer 
General manager employed on full 
time basis by employer engaged in 
buying and selling used dictating 
machines could not, while so em¬ 
ployed, compete with his employer.— 
Inboden v. L». W. Hawker, Inc., Chio 
App., 41 N.B.2d 271. 

60. U.S.—Hill V. S. B. Mossengill 
'Co., DiC.Pla., 69 F.Supp. 1, 
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61. Organlzatlou of uew competing 
company by district managers of de¬ 
fendant while employed by defendant 
was not in violation of their con¬ 
tracts providing that district man¬ 
agers could terminate contract on 
giving thirty days’ written notice, 
where they gave such notice before 
actually beginning to work for new 
company, and such organization' was 
not “engaging in business" within 
contract provision that employee 
shall not engage in any business oth¬ 
er than that covered by contract dur- 
ing its continuance.—Hamilton De- 
positors Corporation v. Browne, 136 
S.W.2d 1031, 199 Ark. 953. 

62. Cal.—^Al, G. Barnes Shows Co. v. 
Toyo Kisen Kaisha Oriental 'SS. 
Co., 214 P. 1015, 61 Cal.App. 304. 

39 C.J. p 125 note 40. 

63. U.S.—Grant v. Kellogg Co., D.C. 
N.T., 68 F.Supp. 48, affirmed 164 F. 
2d 59. 

Fla.—Van Woy v. Willis, 14 So.2d 
185, 163 Fla. 189—Connelly v. Spe- 
cial Road & Bridge Dist. No. 5, 
126 So. 794, 99 Fla. 466, 71 A.L.R. 
923. 

N.T.—Sundland v. Korfund Co., 20 
N.T.S.2d 819, 260 App.Div. 80. 

39 C.J. p 125 note 41. 

Credit for labor pexformed 
Where employee was paid on full 
time basis for Services of buying and 
selling dictating machines, but after 
regular hours of work he recondi- 
tioned machines which he had pur- 
chased personally for resale, em¬ 
ployee In accounting to employer for 
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force his ri^hts to profits or earnings of the em- 
ployee where the oontract of hire provides that he 
shall have a fixed interest therdn.®^ Where, how- 
ever, the circumstances are such that the employee 
is not bound to serve the employer exclusively, his 
earnings in other employment wherein his employ- 
er^s rights or interests are not affected belong to 
him,65 even though under the terms of the employ- 
ment contract the employee is required to give all 
of his time to his employer^s business.®® 

Acquiescence by employer, The employer^s 
knowledge of, and acquiescence in, his employee^s 
practice of taking on outside work on his own ac- 
count may establish the' employee^s ri*ght to his earn¬ 
ings from that source.®'^ 

Tips, In businesses where tipping is customary, 
the tips, in the absence of an explicit contrary un- 
derstanding, belong to the employee. However, 
unless prohibited by statutory regulations,69 an ar- 
rangement may be made by which the employee 
agrees to turn over the tips to the employer.'^^ 

§ 72. Trade Secrets 

a. In general 

b. Nature and proof of trade secrets and 

confidential relationship 


a. In General 

An employee is under an obligation duping and after 
the termination of his empioyment not to divuige any of 
the trade secrets of his empioyer. 

An employee is under an obligation, sometimes 
expressed in the employment contract,and al- 
ways implied where not expressed,not to divuige 
any of the trade secrets of his employer, imparted 
to him in confidence. The duty of an employee not 
to use confidential Information acquired in his em¬ 
ployment is an absolute and not a relative duty."^3 
Where no secret is imparted, there is no betrayal of 
confidence.*^^ An employee, who learns in the 
course of, or by reason of, his employment that the 
premises where his employer^s business is conducted 
are of peculiar value to his employer or one carry- 
ing on his business, has no right, without his em- 
ployer’s knowledge, to take a lease of those premis¬ 
es and hold them as his own to the injury of his 
employer’s property.'^^ 

Termination and change of employment, Where 
an employee leaves his employer and goes else- 
where, he may lawfully use in his new employment 
knowledge gained in the old, provided only he do-es 
not disclose secret processes or confidential infor- 
mation involving, on his part, breach of faith or 


profits made In sale of recondltioned 
machines was not entitled to credit 
for labor done after regular working 
hours.—Inboden v. L. W. Hawker, 
Inc., Ohio App., 41 N.E.2d 271. 

64. Pa.—Blakely v. Sousa, 47 A. 289, 
197 Pa. 335. 

39 C.J. p 126 note 47. 

65. Tex.—Kelly v. McMullan, Civ. 
App., 49 S.W.2d 601. 

39 C.J. P 125 note 43. 

66. lowa.—Jackson v. Seevers, 88 N. 
W. 931, 116 lowa 370. 

39 C.J. p 125 note 44. 

67. lowa.—Mayberry v. Newell, 204 
N.W. 418, 200 lowa 458. 

39 C.J. p 126 note 48. 

68. TJ.S.—^Williams v. Jacksonville 
Terminal Co., Fla. «& Tex., 62, S.Ct. 
659, 315 U.S. 386, 86 L.Ed. 914, re- 
hearing denied 62 S.Ct. '909, 315 U. 
S. 830, 86 L.Ed. 1224—^Harrison v. 
Kansas City Terminal Ry. Co., D. 

C.Mo., 36 P.Supp. 434, affirmed, C. 
C.A., 126 F.2d 422. 

39 C.J. p-125 note 41 [a]. 

69. Miss.—State v. Angelo, 68 So. 
918. 109 Miss. 624, Ann.Cas.l918D 
237. 

70. U.S.—^Williams v. Jacksonville 
Terminal Co., Fla. & Tex., 62 S.Ct. 
659, 316 U.S. 386, 86 L.Ed. 914, re- 
hearing denied 62 S.Ct, 909, 315 U. 
S. 830. 86 L.Ed. 1224. 

Ohio.—Setree V. Falkner, App., 50 
N.E.2d 412. 


71. N.J.—Taylor Iron & Steel Co. v. 
Nichols, Ch., 65 A. 696. 

39 C.J. p 126 note 50. 

Agreement by employee not to di¬ 
vuige trade secrets as restraint of 
trade see Contracts § 264. 

72. U.S.—Superior 011 Co. v. Ren- 
froe, D.C.Okl., 67 P.Supp. 277—U. 

S. V. Procter & Gamble Co., D.C. 
Mass., 47 P.Supp. 676. 

Ark.—EI Dorado Laundry Co. v. 

.Ford, 294 S.W. 393, 174 Ark. 104. 
Cal.—Riess v. Sanford, 117 P.2d 694, 
47 Cal.App.2d 244—Olschewski v. 
Hudson, 262 P. 43, 87 Cal.App. 242. 

D.C.—Larson v. Crowther, 1 P.2d 
761, 65 App.D.C. 68, certiorari de¬ 
nied Crowther v. Larson, 46 S.Ct. 
229, 267 U.S. 693, 69 L.Ed. 804, and 
46 S.Ct. 230, 267 U.S. 593, 69 L.Ed. 
804. 

Mass.—Junker v. Plummer, 67. N.B. 
2d 667, 320 Mass. 76—^Woolley’s 
Laundry V. Silva, 23 N.E.2d 899, 
304 Mass. 383, 126 A.L.R. 752. 
Mich.—Richards v. Kline, 236 N.W. 

821, 254 Mich. 426. 

N.Y.—Comibert v. Cohn, 7 N.T.S.2d 
361, 169 Misc. 285—Fairchild En¬ 
gine & Airplane Corporation v. Cox, 
60 N.T.S.2d 643—^Priedman v. 
Stewarts Credit Corporation, 26 N. 
Y.S.2d 629, affirmed 26 N.Y.S.2d 
633, 261 App.Div. 990, reargument 
denied 28 N.Y.S.2d 166, 262 App. 
Dlv. 746—^Rubner v. Gursky, 21 N. 

T. S.2d 658. 


Pa.—Belmont Laboratories v. Heist, 
161 A. 16, 300 Pa. 642, modified on 
other grounds 154 A. 19, 303 Pa. 7. 
Tenn.—^Kelly Mfg. Co. v. Brower, 1 
Tenn.App. 428. 

39 C.J. P 126 note 61. 

73. N.Y.—Byrne v. Barrett, 197 N. 

E. 217, 268 N.Y. 199, 100 A.L.R. 
680, reargument denied 198 N.E. 
528, 268 N.Y. 630—Fairchild En¬ 
gine & Airplane Corporation v. 
Cox, 50 N.Y.S.2d 643—Rubner v. 
Gursky, 21 N.Y.S.2d 558. 

74. N.Y.—^Kleinfeld v. Roburn Agen- 
cies, 60 N.Y.S.2d 485, 270 App.Div. 
609. 

Knowledge that employer deslred se- 
crecy 

Duty of employee to maintain se- 
crecy in regard to manufacturlng 
process cannot be implied, in absence 
of other faOts creating such duty, 
from employee's knowledge that em¬ 
ployer wished process to be kept se¬ 
cret or that employee agreed that se- 
crecy was desirable for welfare of 
company and even urged mainte- 
nance of secrecy.—^New Method Die 
& Cut-Out Co. V. Mllton Bradley Co., 
194 N.E. 80, 289 Mass. 277. 

75. Mass,—^Horn Pohd Ice Go. v. 
Pearson, 166 N.E. 640, 267 Mass. 
266—Essex Trust Co. v. Enwright, 
102 N.E. 441. 214 Mass. 607, 47 L. 
R.A.,N.S., 667. 


483 



MASTER AEE 8EEYANT 


56 aj.s- 


§- 72 


the violation of an agreement, express or iinplied.'^® 
In the absence of an express agreement, the duty 
of an employee not to disclose confidential informa- 
tion which he has gained in the course of his em- 
ployment rests on an implied contract.'^^ Qn the 
other hand, the employee may achieve superiority 
in his particular department by every lawful means, 
at hand, and then, on;th^ rightful termination of 
his contract for .Service, use that superiority for 
the benefit of himself or rivals in tr^de of his for¬ 
mer employer.'^S , The knowledge, experience, and 
efficiency which an employee obtains in his employ- 
ment do not becpme the property of the employer'^^ 
and they are not trade secrets.^O 

ProtecHon and remedies. An employee, while he 
may be enjoined from committing threatened or 
continued disclosure of his employer^s trade se- 
cretS; as considered in Injunctions § 148, or may be 
sued at law for damages for breach of the implied 
agreement not to divulge, as considered infra § 77, 
cannot be held in equity as a trustee of the wages 


he received from his employer to be recovered back 
in an action for an accounting if his employeris 
confidence in him is misplaced.si , , 

b. Nature and Proof of Trade Secrets and Oon- 
fidential Belationship 

Trade secrets and confidential Information, fn order to 
be protected, must be the particular secrets of the em¬ 
ployer as distinguished from the general secrets of the 
trade. 

Trade secrets’ and confidential Information, in 
order to be protected against disclosure. by em- 
ployees, must be the particular secrets of the em¬ 
ployer as .distinguished from the general secrets 
of the trade in which he is engaged.®^ Their char¬ 
acter is not material, as long as they are peculiar 
and important to the employeris business and are 
used exclusively by him.ss The courts have oon- 
sidered certain facts as having an important bearing 
on the question whether the secrets of information 
divulgcd was confidential and the 'business secrets 
of a particular employer to the exclusion of oth- 


70. U.S.—Official Aviation Gulde Co. 
V. American Aviation Associates, 
C.C.A.I11., 150 'F.2d 173, certiorari 
denied 56 S.Ct. 267, 326 U.S. 776, 
90 L.Ed. 469, rehearlng denied 66 

S. Ct 335, 836 tr.‘S. 811, 90 ' L.Ed. 
495, certiorari denied American 
Aviation Associates v. Offlcial 
Aviation Gulde Co., 66 S.Ct. 268, 
326 U.S. 776, 90 L.Ed. 469—Activat- 
ed Sludge v. Sanitary Dist. of Chi- 
cago, D.C.IIL, 33 F.Supp. 692, af- 
firmed, C.C.A., Guthard v. Sanitary 
Dist. of Chicago, 118 F.2d 899, cer¬ 
tiorari denied Sanitary Dist. of 
Chicago V. Guthard, 61 S.Ct 1102, 
313 U.S. 583, 85 L.Ed. 1539. 

Ark.—^Witmer v. Arkansas Daitles, 
151 S.W.2d 971, 202 Ark. 470. 

Fla,—Connelly v. Special Doad & 
Bridge Dist No. 5, 126 So. 794, 99 
Fla. 456. 71 A.L.R. 923. 

Mlch.—Dutch Cookie Mach. .-Co. v. 
Vande Vrode, 286 N.W. 612, 289 
Mich. 272. 

N.Y.—Byrne v. Barrett 197 N.e'. 217, 
268 N.Y. 190, 100 A.L.R. 680, re- 
argument denied 198 N.E. 528, 268 
N.Y. 630--Kleinfold v. .Roburn 
Agencies, 60 N.Y.S.2d 485, 270 App. 

- Div. 609 t—F airchild Ei;igine ,& Air- 
plane Corporation v. Cox, 50 N.Y.S. 
2d 643—Rubner v. Gursky, 21 N. 

T. S.2d 558—Tinseltex Importing 
Co. V. Greepwald, 16 N.Y.S.2d 422. 

Ohio.—Inboden v. L. W".' Hawker, 
Inc., App., 41 N.B.2d 271. ‘ - 

Pa.—^Pittshurgh Cut Wire Co. v. Su- 
frin, 38 A.2d 33,’’360 Ba, 31. 

39 C.J. p 127 note 52* , 

Bngagirig in competing business with * 
former employer as ■ unfalr compe- 
;titlon see the O.J.S: title Trade- 
Marka, Trade-Names, and 'Unfalr 


Competition § 121, also 63 C.J. P 
465 note 86 et seq. 

Beal estate salesman 
Knowledge of status of negotia- 
tions for sale of leasehold acqulred 
by brokers' salesman in course of his 
agency was confidential and special, 
impos,ing on salesman active duty of 
full disclosure to brokers and render- 
ing salesman liable to brokers for 
share , of commissions received by 
him on consummatlon of sale after 
he left employment, notwithstanding 
salesman was not guilty of conscious 
purpose to defraud in failing to in- 
form brokers of status of negotla- 
tions on severing employment.— 
Byrne v. Barrett, 197 N.E. 217, 268 
N.Y. 199, 100 A.L.R. 680, reargrument 
denied 198 N.E. 628, 268 N.Y. 630-. 

Manager of volume retail credit 
clotlilug and jewelry store acqulred 
no trade secrets.—^Harry Livingston, 
Inc., V. Macher, Del.Ch., -54 A.2d 169. 

77. Mass.—Juiiker v. Plummer, 67 
N.E.2d 667, 320 Mass. 76-r-Wool- 
ley's Laundry v. Silva, 23 N.E.2d 
899, 304 Mass. 383, 126 A.L.R. 762. 

78. Mass.—Junker v. ■ Plummer,. 67 
N.E.2d 667, 320 Mass. 76—Padover 
V. Axelson, 167<N.E. 301, 268 Maibs. 
148—Club Aluminum Co. v. Toung, 

160 N.E. 804, 263 Mass. 223. ■ 

Okl.—Brenner v, Stavinsky, 88 P.2d 

613, 184 Okl. 609. 

79. U.S.—Sprague Elee. Co. v. Cor- 
nell-Dubilier Elee. Corp., D.C.Del., 

, 62 F.Supp. 1., . .,, 

Ark.—^Witmer v. Arkansas Dailies, 

161 ,S.W.2d 971, 2,02,Ark. 470. 
Mass.—Di An&eles, v. Scauzillq, 191 

N.E.,4,26, ,287 Mass. 291, 93 A.L.R. 
1318. . . ' 


“A man’s aptitudes, his skill, his 
dexterity, his manual or mental abil- 
ity . . . ought not to be relin- 

quished by the servant; they are not 
his master's property; they are his 
own property; they are himself. 
There is no public interest which 
compels the rendering of those 
things dormant or sterile or unavail- 
ing; on the conlrary, the right to 
use and expand his powers is advan- 
tageous to every Citizen, and may be 
highly so for the country at large."— 
Padover v. Axelson, 167 N.E. 301, 
302, 268 Mass. 148. 

‘*A man's aptitude, his skill, his 
dexterity, his manual and mental 
ability, and suoli’ other subjective 
knowledge as he obtains 'while in 
the course of 'his employment, are 
not the property of his employer and 
tho right to use and expand these 
Ijowers remains his property unless 
'Curtailed ' thrbugh some restrictive 
covenant entered Into with the em¬ 
ployer."—Pittsburgh Cut Wire Co. 
V. Sufrln, 38 A.2d 33, 34, 360 Pa. 81. 

OT. Ohio.—Inboden v. L. W. Hawker, 
Inc., App., 41 N.E.2d 271. 

81. Mass.—American Stay Co. v. 
Delaney, 97 N.E. 911, 211 Mass. 229,. 
Ann.Ca's.l913B 509. 

39 C.J. p 128 note 77. 

82. N.J.—^Cameron Mach. ‘ Co. v. 
Samuel M. Langstoii’ Co., Ch., 116> 
A. 212. 

39 C.J. p 127 note 54. 

Definitlon of trade secrets 'within 
'rule allowing injunctive, relief see 
Injunctions § *14'8. . 

83. Pa.—Maebeth-Evans Glass Co. 

, V. Schnelbach, 86 A- 688, 239 Ba. 

76. 
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ers,S4 as, for example, factory regulations excluding 
the public from the premises,^^ and forbidding em- 
ployees to visit other rooms or departments in the 
factory than the one in which they are working,^® 
or to inspect other machines than the ones they are 
working on,S7 and provisions made for the effective 
guarding of formula and ingredients.^^ The cir- 
cumstances surrounding the condition of the busi- 
ness and the way it is carried on at the commence- 
ment of the employment period, and during its sub- 
sequent development and growth, are frequently 
considered by the courts as having an important 
bearing on the question whether the employer and 
employee regarded their relation to each other as a 
confidential one in which there should be no disclo- 
sure or improper use of ■ the secrets of the busi- 
ness.s^ Facts considered by the courts of probative 
value in this connection are the employee’s holding 
of a position of trust and confidence,QO -the habit of 
communicating to, or witliholding from, him de-, 
tails of the business, especially matters of a con¬ 
fidential nature,and his supervision of tests of 
secret processes.92 
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Particular trade secrets profected. Trade secrets 
within the rui e prohibiting disclosure by an em¬ 
ployee include secret processes of manufacture,93 
construction and operation of particular ma- 
chinery,94 advertising material,95 business codes,®^ 
and business records,97 even though kept by the 
employee in a so-called personal file.98 The con- 
tents of a patent claim when filed in the Patent 
Office are not secret or confidential.99 

Information as to cxust orner s. It is usually held 
that an employee^s knowledge of his employer^s cus- 
tomers, acquired by him as an ordinary employee 
and not by virtue of any peculiar trust or confidence 
placed in him, is not a trade secret, and that, in the 
absence of an express , prohibitory agreement, the 
employee on a change of employment may solicit 
such customers as long as he proceeds from his 
memory rather than by the unauthorized use of a 
list of customers.i No breach of implied contract 
arises merely because the names and addresses of 
the employer’s customers were furnished to an. em¬ 
ployee in the expectation, not expressed to the em- 


84. Mich.—0. & W. Thum Co. v. I 

Tloczynski, 72 N.W, 140. 114 Mich. | 
149, 68 Am.S.R. 469, 38 L.R.A. 200. | 

85. Mich.—O. & W. Thum. Co. v. 

Tloczynski, supra. 

86. Mich.-—O. & W. ‘Thum Co. v. 

Tloczynski, supra. 

N.T.—Eastman Kodak Co. v. Reich- 
enbach, 29 N.T.S. 1143, 79 Hun 183. 

87. Mich.—O. & W. Thum Co. v. 

■ Tloczynski, 72 KW. 140, 114 Mich. 

149, 68 Am.S.R. 469, 38 L.R.A. 200. 

88. N.T.—Little v. Gallus, 38 N.T.S. 
487, 4 App.Div. 669. 

‘ 39 C.J. p 127 note 69. 

. 89 . Mich.— O. & W. Thum Co. v. 

Tloczynski, 72 N.W, 140, 114 Mich. 
149, 68 Am.S.R. 469, 38 L.R.A. 200. 

, 89 C.J. p 128 note 70. 

80 ‘. Pa.—Macbeth-Evans Glass Co. 

V. Schnelbach, 86 A. ,688, 239 Pa. 
,76. 

‘89 C.J. p 128 note 71. 

. Milk compauy’8 route salesmen’s 
activities were not “confidential" 
within rule denying employee right 
to use confl-dential Information, ac- 
Qulred in employment, as to employ- 
er’s customers, for benefit of suc- 
ceeding employer, after termination 
of orlginal employment.—Pestel 
Milk Co. V. .Model Dairy Products 
Co., Chio App., 62 N.B^2d 651., 

91. Pa.—Macbeth-Evans Co. v. 
Schnelbach, 86 A. 688, 239 Pa. 76. 

92,., Pa;—Macbeth-Evans Glass Co. 
V. Schnelbach, supra. 

93 . N^Y.—^Pairchild Engine & Air- 


plane Corporation v. Cox, 60 N.T. 
S.2d 643. 

39 C.J. p 127 note 56. 

Method of prlnting fabrica and 
machines used in manufacturing tln- 
sel flitter and jewel cloth were busi¬ 
ness secrets.—Rubner v. Gursky, 21 
N.Y.S.2d 658. 

Frinting screen. for scarf 
N.T.—Cornibert v. Cohn, 7 N.T.S.2d 
351, 169 Misc. 285. 

94. Mass.—Junker v.. Plummer, 67 
N.E.2d 667, 320 Mass. 76. 

39 C.J. p 127 note 67. 

Machine easy of dupllcation 

Fact that machine used by plain- 
tifC in a combining process in manu- 
facture of shoe uppers was easy to 
duplicate by those who had an oppor- 
tunity to work with it did not mili¬ 
tate against machine being a trade 
secret.—Junker v. Plummer, 67 N-E. 
2d 667, 320 Mass. 76. 

95. U.S.—Todd Protectograph Go. v, 
Hedman Mfg. Co., D.C.Ill., 254 F. 
829, affirmed, C.C.A., 266 F. 273. 

96. S.D.—Simmons Hardware Co. v. 
Waibel, 47 N.W. 814. 1 S.D. 488. 36 
Am.S.R. 765, 11 L.R.A. 267. 

97. U.S.—Union Switch'&,Siffnal Co, 
V. Sperry, C.C.N.T,, 169 F. 926. 

39 C.J. p 127 note 63. 

98. U.S.—Union 'Switch & Sighal Co. 
V. Sperry, supra. 

99. U.S.—Speafcer v. Shaler Co., C.C. 
A.W^,., 87 F.2d 985, certiorari de- 
nied Shaler Co. v. Speaker, 67. S.Ct. 

’ 923, 301 U.S. 695, 81 L.Ed. 1350. 

1. U.S.—Edwin D. Wicgand Co. v. 
Harold B. Trent Co., C.GA.Pa./U22 
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F.2d 920, certiorari denied 62 S.Ct. 
1033, 316 U.S. 667, 86 L.Ed. 743. 
Mass.—Di Angeles v. Scauzillo, 191 
N.E. 426, 287 Mass. 291, 98 A.L.R. 
1318—Commonwealth Laundry Co. 
V. Daggett, 186 N.E. 41, 283 Mass. 
79—May v. Angoff, 172 N.E. 220, 
272 Mass. 317—Pado ver v. Axelson, 
167 N.E. 301, 268 Mass. 148. 

N.J.—Haut V. Rossbach, 16 A.2d 227, 
128 N.J.Bq. 77, affirmed 17 A.2d 
165, 128 N.J.Eq. 478—Newark 

Cleaning & Dye Works v. Gross, 
128 A. 789, 97 N.J.Eq. 406. 

N.T.—^New Warsaw Bakery Co. v. 

Ucinski, 6 N.T.S.2d 862. 

Ohio.—Inboden v. L. W. Hawker, 
Inc., App., 41 N.E.2d 271, 
Injunction to restrain use by em- 
. ployee ,of information as to cus¬ 
tomers see Injunctions § 148 b. 

Plratlng or honest competitlon 
Law distinguishes, between em¬ 
ployee pirating his employer*a trade 
by fraudulent means and honestly 
competing with him, for it.—^Abalene 
Exterminating Co. of N, J. v. Elges, 
43 A.2d 165, 137 N.J.Eq. 1. 

Information obtained from other em^ 
ployee 

That salesman had origlnally 
learned names and addresses of cus¬ 
tomers, which were not tradre secrets, 
from former employee, did not de- 
prive salesman of right, after leav- 
Ing employment to seek patronage 
of persons to whom he had delivered 
bread while working for former em¬ 
ployer.—Di Angeles v.-Scauzillo, 191 
N.E. .426;;.287 Mass. 291, 93 A.L.R. 
1318. 
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ployce, that he would not disclose or use the names 
except as an employee, where on the termination 
of the employment the employee does not take the 
list but from memory thereafter solicits the custom- 
ers of his former employer.2 

Where the knowledge which the employee pos- 
sesses as to the names and addresses of his employ- 
er*s customers is confidential information obtained 
by him in, and by reason of, the course of his em¬ 
ployment with his employer, he may not solicit such 
customers.3 It is generally agreed that an em¬ 
ployee may not use a list of customers, or a copy 
thereof, made surreptitiously by him during his 
employment without the knowledge or consent of 
the employer, or a list compiled by, and belonging 
to, the employer and furnished to the employee in 
connection with his employment, at least where 
the list is a confidential one.^ On the other hand, 
it has been held that, in the absence of an express 
contract, the use by a former employee of a custom¬ 
ers’ list is not improper where the names on the list 
were not derived from any confidential information 
and did not constitute a trade secret.® 
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§ 73. Inventions and Discoveries of Em¬ 
ployee 

a. In general 

b. Contracts vesting ownership in em¬ 

ployer 

c. Inventions or patents before or after 

term of employment 

d. License or shop right of employer 

e. Compensation of employee for inven¬ 

tions or use thereof 

f. Actions 

a. In General 

In the absence of an agreement to the contrary, an 
employee under a general employment is vested with the 
ownership of his inventions. 

In the absence of an express or implied agree¬ 
ment as to the ownership of inventions of the em¬ 
ployee,® the employer from the mere fact of a gen¬ 
eral employment has no exclusive rights to the in¬ 
ventions of his employee,even though in order to 
perfect his invention the employee uses his employ- 
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2 . Mass.—^Woolley’s Laundry v. Sil¬ 
va, 23 N.B.2d 899. 304 Mass. 388, 
126 A.L.R. 752, 

3. N.J.—^Abalene Exterminating: Co. 
V. Oser, 6 A.2d 788, 125 N.J.Bq, 829. 

39 C.J. p 127 note 62. 

4 . Okl.—Brenner v. Stavinsky, 88 P. 
2d 613, 184 Okl. 509. 

5. U.S.—Edwin L. Wiegand Co. v. 
Harold E. Trent Co., C.C.A.Pa., 122 
P.2d 920, certiorari denied 62 S. 
Ct. 1033, 316 U.S. 6G7, 86 L.Ed, 743. 

Use of personal memoraoidum 

Salesman who, for himself, made 
personal memorandum of names of 
customers, could, after Icaving em- 
- ployment, use information regarding 
names as part of salesman's ordi- 
nary experience gained in business, 
and former employer was not enti- 
tled to book as his property, nor 
was he entitled to it in order that 
salesman might be deprived of In¬ 
formation therein.—Di Angeles v. 
Scauzillo, 191 N.E. 426, 287 Mass. 
291, 93 A.L.R. 1318. 

6. Tex.—^Atlas Brick Co. v. North, 
Clv.App., 2 S.W,2d 980, reversed 
on other grounds North v. Atlas 
Brick Co., Com.App., 13 S.W.2d 59, 
motion granted in part 16 S.W.2d 
619. 

39 c.jr. p 128 note 79. 

Contract vesting ownership in em¬ 
ployer see infra subdivision b of 
thls sectlon, 

“To vest the title in appellant 
[employer], there must be some 
agreement hetween the employer 
-and employee . . . and to the 

efCect that, whatever invention the 


employee may conceive and perfect, 
under his contract of employment, 
his employer should have the title 
to such invention, or to any patent 
that he might obtain by reason of 
his employment. In other words, 
the right of title to the Invention it- 
self represented by or embraced in 
the issued patent, as distinguished 
from a license to use such Invention, 
rests in an agreement betweon the 
employer and the employee."—^Atlas 
Brick Co. v. North, Tex.Civ.App., 2 S. 
W.2d 980, 983, reversed on other 
grounds North v. Atlas Brick Co., 
Com.App., 13 S.W.2d 69, motion 
granted in part 16 S.W.2d 619. 

“The intention to give to the em¬ 
ployer the exclusive benefit of the 
employee’s inventive ability must ap- 
pear either by stipulation in the con¬ 
tract of employment or by ciear Im- 
plication from the character of the 
employee’s dutles."—Barlow & Seelig 
Mfg. Co. V. Patch, 286 N.W. 677, 680, 
232 Wls. 220. 

“To deprive an inventor of his in¬ 
vention, proof should be strong and 
convincing that the employee and 
the employer agreed that the Inven¬ 
tion was to be the property of the 
employer."—^Kay-Scheerer Corpora¬ 
tion V. American Sterilizer Co., D.C. 
N.T., 5 F.Supp.' 273, 276. 

7. U.S.—Solomons v. TT. S., Ct.Cl., 
11 S.Ct. 88, 137 U.S. 342, 34 L.Ed. 
667—Hapgood v. Hewitt, Ind., 7 S. 
Ct. 193, 119 U:S. 226, 30 L.Ed. 369 
—Dovel V. Sloss-Sheffield Steel & 
Iron Co., C.C.A.Ala., 189 P.2d 36, 
certiorari denied 64 S.Ct. 1057, 322 
U.S. 740, 88 L.Ed. 1673—-Heywood- 
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Wakefield Co. v. Small, C.C.A. 
Mass., 87 P.2d 716, certiorari de¬ 
nied 67 S.Ct. 925, 301 U.S. 698, 81 
L.Ed. 1363—Howard v. Howe, C.C. 
A.Ill., 61’ P.2d 677, certiorari denied 
53 S.Ct. 627, 289 U.S. 731, 77 L.Ed. 
1480—St. Louis & 0'Pallon Coal 
Co. V. Dinwiddie, D.C.Md., 53 P.2d 
656, affirmed, C.C.A., Dinwiddie v. 
St. Louis & 0’Pallon Coal Co., 64 
P.2d 303—Amdyco Corporation v. 
Urquhart, D.C.Pa., 39 P.2d 943, af¬ 
firmed, C.C.A., 61 P.2d 1072, and 
certiorari denied 62 'S.Ct. 266, 284 
U.S. 689, 76 L.Ed. 682—Monsanto 
Chemical Works v. Jaeger, D.C.Pa., 
31 P.2d 188, amrrned, C.C.A., 42 P. 
2d 1018—Texas Co. v. Gulf Refln- 
Ing Co., C.C.A.Tex., 26 P.2d 394, 
certiorari denied 49 S.Ct, 27, 278 U. 
S. 625, 73 L.Ed. 645—Houghton v. 
U. S., C.C.A.Md., 23 P.2d 386, cer¬ 
tiorari denied 48 S.Ct. 628, 277 U.S. 
692, 72 L.Ed. 1004—Goodyear Tire 
& Rubber Co. of Akron, Ohio, v. 
Miller, D.C.Cal., 14 P.2d 776, re¬ 
versed on other grounds, C.C.A., 22 
P.2d 363—Brown v. L. V. Marks & 
Sons Co., D.C.Ky., 64 F.Supp. 352 
—U. S. Colloid Mill Corporation v. 
Myers, D.C.N.T., 6 F.Supp. 283— 
Dowse V. Pederal Rubber Co., D.C. 
111,, 264 P. 308—Johnson Furnace & 
Engineerlng Co. v. Western Fur¬ 
nace Co., Colo., 178 P. 819, 102 C.C. 
A. 267. 

Conn.—Transparent Ruler Co. v. C- 
Thru Ruler Co„ 28 A.2d 232, 129 
Conn. 369. 

D.C.—^Eahleman v. Shantz, 39 App.D. 
C. 434. 

Fla.—^Stlite V. Neal, 12 So.2d 590, 162 
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er's property,8 or receives the assistance of others 
in the employer’s pay,9 or takes time which should 
have been given to his ernployer^s business,io and 
even though it can be said that his inventive power 
was incited by knowledge necessarily derived from 
his employment.^^ There is no difference between 
the governmerit and any other employer in this re- 
spect.i 2 Under such circumstances a patent ob- 
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tained by an employee need not be assigned to the 
employer.i® The rule giving the employee the own- 
ership of his inventions made during employment 
has no application where the employee, instead of 
being himself the inventor, purchases a patent after 
having learned in the course of his employment that 
his employer wished to purchase it in order to pro- 
tect and develop his business.^^ 


Fla. 582, certiorari denied 64 S.Ct. 
191, 320 U.S. 783, 88 L.Ed. 470, re- 
hearing- denied 64 S.Ct. 259, 320 

U. S. 814, 88 L.Ed. 492—State Board 
of Education v. Boume, 7 So.2d 
838, 150 Fla. 323. 

111.—C, V. Mosby Co. v. Jones, 24 N. 

E.2d 873, 303 Ill.App. 234. 

Mass.—National Development Co. v. 
Cray, 55 N.E.2d 783, 316 Mass. 240, 
153 A.L.R. 973—George C. Miller & 
Co. V. Beagen, 199 N.E. 344, 293 
Mass. 54—Manton-Gaulin Mfg. Co. 

V. Colony, 151 N.E. 71, 255 Mass. 
194, 44 A.L.R. 589—Wireless Spe- 
cialty Apparatus Co. v. Mica Con¬ 
denser Co., 131 N.E. 307, 239 Mass. 

• 128, 16 A.L.R. 1170. 

N.Y.—Talbot v. Harrison, 270 N.T.S. 
171. 150 Misc. 798, affirmed 268 N. 

T.S. 875, 240 App.Div. 957—Henry 
& Wright Mfg. Co. v. Rogers, 239 
N.Y.S. 425, 136 Misc. 178. 

Tex.—^Atlas Brick Co. v. North, Com. 

App., 288 S.W. 146. 

39 C.J. p 128 note 79. 

Rlght of employer to: 

Acquire patents see the C.J.S. ti- 
tle Patents § 92, also 48 C.J. p 
121 note 91 et seq. 

Copyright see Copyright and Lit- 
erary Property § 57. 

Employee may sell his invention 
either to his employer or to others, 
if employer is unwilling to pay for 
assignmemt of patent.—Barlow & 
'Seelig Mfg. Co. v. Patch, 286 N.W. 
577, 232 Wis. 220. 

Xmprovements on appllances, etc., 
used in buslness 

Employment by another does not 
prevent employee from making im- 
provements on appliances and ma- 
chinery used In buslness and obtain- 
ing patents therefor.—^National De¬ 
velopment Co. V. Gray, 56 N.E.2d 783, 
316 Mass. 240, 163 A.L.R. 973—Hoyt 
V. Corporon, 16 N.E, 94, 268 Mass. 
544. 

■Wrongful appropriation by employer 
Where automobile mufller manu- 
faoturer filed application for patent 
on muffler invented by manufactur- 
er's salesman without knowledge of 
salesman, prior arrangement between 
parties under which manufacturer 
agreed to test the mufller, manufac- 
tur^ it, and compensate salesman for 
mufflers manufactured, was vitiated, 
and rights of salesman in device 
were approprlated by manufacturer. 
—McNamara v. Powell, 11 N.Y.S.2d 


491, 256 App.Div. 564, reargument de¬ 
nied 12 N.Y.S.2d 773, 257 App.Div. 
913. 

8. U.S.—Houghton v. U. S., C.C.A. 
Md., 23 F.2d 386, certiorari denied 
48 S.Ct. 628, 277 U.S. 592, 72 L.Ed. 
1004. 

Mich.—Gear Grinding Mach. Co. v. 
Stuber, 276 N.W. 514, 282 Mich. 
465. 

Tex.—^Atlas Brick Co. v. North, Civ. 
App., 2 S.W.2d 980, reversed on 
other grounds North v. Atlas Brick 
Co., Com.App., 13 S.W.2d 59, mo- 
tion granted in part 16 S.W.2d 619. 
Wis.—Barlow & Seelig Mfg. Co. v. 

Patch, 286 N.W. 577, 232 Wis. 220. 
39 C.J. p 128 note 80. 

Llcense or shop right of employer 
see infra subdivision d of this sec- 
tion. 

9. Mass.—^New Method Die & Cut- 
Out Co. V. Milton Bradley Co., 194 
N.E. 80, 289 Mass. 277. 

Wis.—Barlow & Seelig Mfg. Co. v. 

Patch, 286 N.W. 677,'232 Wis. 220. 
39 C.J. p 128 note 81. 

10. Mich.—Gear Grinding Mach. Co. 
V. Stuber, 276 N.W. 514, 282 Mich. 
455. 

39 C.J. p 128 note 82. 

11. Mass.—^National Development 
Co. V. Gray, 55 N.E.2d 783, 316 
Mass. 240, 153 A.L.R. 973—^Amer¬ 
ican Stay Co. V. Delaney, 97 N.E. 
911, 211 Mass, 229, Ann.Cas.l913B 
609. 

12. U.S.—Sawyer v. Crowell Pub. 
Co., D.C.N.Y., 46 F.Supp. 471, af- 
flrmed, C.C.A., 142 F.2d 497, cer¬ 
tiorari denied 65 S.Ct. 74, 323 U.S. 
735, 89 L.Ed. 589. 

GK>verxunei].t expense 
It has been stated that, where 
government employee's invention is 
made at government expense, his 
personal tnterest in invention be- 
longs to government.—Selden Co. v. 
National Aniline & Chemical Co., D. 
C.N.Y., 48 F.2d 270. 

XTuited States Bureau of Standards 

U.S.—U. S. V. Dubilier Condenser 
Corporation, Del., 53 S.Ct. 654, 289 
U.S. 178, 77 L.Ed. 1114, 85 A.L.R. 
1488, amended 63 S.Ct. 687, 289 U. 
S. 706, 77 L.Ed. 1462. 

Dedlcatlon to public 
Offlcers of government have nq 
authority, by administrative fiat, to 
determine whether government em- 
ploy^e obtalning patent shall be com- 
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pelled to dedicate his invention to 
public.—U. S. V. Dubilier Condenser 
Corporation, supra. 

13. U.S.—U. S. V. Dubilier Condens¬ 
er Corporation, supra—^American 
Cyanamid Co. v. Hubbell, C.C.A.N. 
J., 76 P.2d 807—^Bowers v. Wdod- 
man, D.C.Mass., 59 P.2d 797—Bar- 
ber V. National Carbon Co., Ohlo, 
129 P. 370, 64 C.C.A. 40, 6 L.R.A, 
N.S., 1154—^Pressed Steel Car Co. 

V. Hansen, C.C.Pa., 128 P. 444, af¬ 
firmed 137 P. 403, 71 C.C.A. 207, 2 
L.R.A.,N.S., 1172, certiorari denied 
26 S.Ct. 749, 199 U.S. 608, 60 L.Ed. 
331—Xaylor v. Wood, C.C.N.Y., 23 
P.Cas.No.13,808, 12 Blatchf. 110— 
Whiting V. Graves, C.C.Mass., 29 P. 
Cas.No.17,577, 3 Ban. & A. 222. 

D.C.—Sendelbach v. Gillette, 22 App. 
D.C. 168. 

Mich.—Gear Grinding Mach. Co. v. 
Stuber, 276 N.W. 614, 282 Mich. 
455. 

N.Y.—Burr v. De La Vergne, 7 N.E. 
366, 102 N.Y. 415—Burden v. Bur- 
den Iron Co., 80 N.Y.S. 390, 39 
Misc. 659—Salterinl v. Schneider, 
46 N.Y.S.2d 645. 

39 C.J. p 128 note 79. 

Expectatlon of improvement 
Where employee was employed, not 
in hope he would invent new machine 
or new mechanical movement, but 
with the expectation that he would 
improve washing machine which 
company • was then manufacturing» 
an obligation -on part of employee 
to assign a valuable patent could be 
imported into employment contract 
only by some positive act or stipula- 
tion.—Barlow & Seelig Mfg. Co. v. 
Patch, 286 N.W. 577, 232 Wis. 220. 

Seonrlng patent at expense of em- 
ployer by employee will not vest em¬ 
ployer with title.—^Deane v, Hodge, 
27 N.W. 917, 35 Mlnn. 146, 69 Am.R. 
321. 

XTse of employer»s name in wrlting 
to patent attorneys with respect to 
patenting an invention was not In- 
consistent with employee^s. refusal 
to surrender his rights as inventor 
to employer, in view of doctrine of 
shop rights.—Barlow & Seelig Mfg. 
Co. V. Patch, 286 N.W. &77, 232 Wis. 
220 . 

14. Mass.—^American Circular Loom 
Co. V. Wilson, 84 N.E. 133, 198 
Mass. 182, 126 Am.S.R. 409. 
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Fiduciary relafionship, The employer may be en- 
titled to the invention of the employee or the pat¬ 
ent thereon wliere the employee occupies a relation- 
ship o'f trust and confidence to the employer.15 The 
fact that the employee hdlds an important office or 
position in the Corporation which employs him has 
been held under the circumstances in some cases to 
establish a trust relation making’ it inequitable for 
him to retain the title to an invention which really 
belongs to his employer.i® The holding of such 
a position is not conclusivc,^^ and, if an employee 
under the other'circumstances of the case is entitied 
to ownership of his invention as against the Corpo¬ 
ration which employs him, the mere holding of oiie 
of its important positions will not operate to defeat 
his title.^S 


,b. Contracts Vesting Ownership in Employer 

(1) In general , 

(2) Employee hired to make invention 

(1) In General 

Pursuant to an agreement between the employer and 
employee, the employer may be entitied to the empIoyee's 
inventione or discoveries made during the term ot em- 
ployment. 

By express agreement between the employer and 
employee, the employer may be entitied to the em- 
ployee’s inventions or discoveries made during the 
term of the employment or the provisions of the 
contractio' or the nature and circumstances of the 
employmenti^ may be such as to raise an implica- 
tion of an agreement to that effect. The contract 
need not be in writing or contain formal words of 
agreement ;ii biit fraud on the part of the employ¬ 
er vitiates the contract.ii General rules* governing 
consideration for the exeeution of contracts apply 


wjorere empioyee iiO-c iaveaiiior 
Where employee, by reason of po¬ 
sition of trust, acquired Idea on, 
which he obtained a patent, valid on 
its face, court had power to compel 
employee to assign patent to real 
owners, notwithstanding' flndlng- that 
employee did not invent idea patent- 
ed.—Transparent Rui er Co. v. C- 
Thru Ruier Co*, supra. 

16. U.S.—Diverscy Corporation v. 
Mertz, D.C.Ill., 13 P.Supp. 410. 

Conn.—Transparent Ruier Co. v. C- 
Thru Ruier Co., 28 A.2d 232, 129 
Conn. 369. 

39 C.J. p 130 note 94. 

17. Mich.—Detroit • Testlng Labora- 
tory V. Robison, 191 N.W. 218, 221 
Mich. 442. 

18b U.S.—American Stoker Co. v. 
Underfeed Stoker Co. of America, 
C.C.Pa., 182 P. 642,'affirmed 188 P. 
314, 110 C.C.A. 292—Johnson Fur¬ 
nace & Bngineering Co. v. West¬ 
ern Furnace Co., Colo., 178 F. 819, 
102 C.C.A 267. ’ 

N.T.—Talbot v. Harrison, 270 N.T.S. 

. 171, 160 Misc. 798, amrmed 268 N. 

, T.S. 87,5, 240 App.Div. 957—Henry 
Wright Mfgi Co. v. Rogers, 239 
N.Y.S. 425, 136 Misc. 178. 

Tex.—^Atlas Brick Co. v. North, Civ. 
App., 2 S.W.2d 980, reversed on 
other grounds Morth v. Atlas Brick 
Co., Com.App., 13 S.W.2'd 69, mo- 
tion grahted in part 16 S.W.2d 619. 
89 C.J. p 130 note 96; 

19- U.S.—Guth V, Minnesota Min. & 
-Mfff. Co., C.C.A.Wis., 72 F.2d 386, 
certiorari denied Minnesota Mining 
& Mfg. Co. V. Guth, 66 S.Ct 606, 
294* U.S. 711, 79 L.Ed. 1246--Con- 
way V. White, C.C.A.Conn., 9 F.2d 
863—S.uni-Citrus Products Co. v. 


Conway v. White, C.C.A.Conn., 292 
F. 837—Brown Perfection Tube Co. 
V. Brown, N.T., 233 F. 676, 147 C. 
C.A. 4S4. 

Pia.—State v. Neal, 12 So.2d 690, 162 
Fla. 682, certiorari denied 64 S.Ct. 
191, 820 U.S. 783, 88 L.Ed. 470, re- 
hearing denied 64 S.Ct. 259, 320 U. 
S. 814, 88 L.Ed. 492. 

Mo.—Meissner v. Standard Ry. 
Bauipment Co., 109 .S.W. 730, 211 
Mo. 112. 

Chio.—United Alrcraft Products v. 
Cruzan, 62 K.E.2d 763, 76 Chio 
App. 640. 

39 C.J. p 128 note 84. 

Extra compensation of employee for 
inventions see infra subdivision e 
of this section. 

Inventions made before or after em- 
ployment see infra subdivision c 
of this section. 

Dtiration. and terminatlon. 

Where employment contract con- 
tained no limitation respecting kind 
of Work in which employee might be 
employed, provision requiring trans¬ 
fer of cmployee’s invention to em¬ 
ployer was not impliedly terminated 
when employee was moved out of de- 
partment in which he was flrst em¬ 
ployed.—Crown Cork & Seal *Co. v. 
Fankhanel, D.C.Md., 49 F.Supp. 611. 

Contract not to invent for others 
Under contract employing inventor 
and stating duties of employment 
would be performed at employer's 
plants, employee covenanted not to 
invent for others.—^Essex Specialty 
Co, V. Bueschel, 173 A. 695, 116 M.J. 
Eq. 337. 

Prosecution of appUeation for patent 

Company which agreed .to^ apply 
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229 App.Div. 241, afllrmed Engel v. 
Ansco Photoproducts Co., 177 N.E. 
163, 266 N.Y. 616. 

20. U.S.—Standard Parts Co. v. 
Peck, Ohlo, 44 'S.Ct. 239, 264 U.S. 
62, 68 L.Ed. 560, 32 A.L.R. 1033, 

39 C.J. P 129 note 85. 

21. U.S.—New Jersey Zinc Co. v. 

Singmaster, D.C.N.Y., 4 F.Supp. 

967, modtfied on other grounds, C. 
C.A., 71 F.2d 277, certiorari denied 
Singmaster v. New Jersoy Zinc Co., 
56 S.Ct. 106, 293 U.S. 691, 79 L.Ed. 
685. 

N.J.—Pomeroy Tnk Co. v. Pomeroy, 
78 A. 698, 77 N.J.Eq. 293. 

39 C.J. p 129 note 86. 

22. U.S.—Magnetic Mfg. Co. v. 
Dings Magnetic Separator Co., C.C. 
A.Wis., 16 F.2d 70D, certiorari de¬ 
nied 47 S.Ct. 686, 274 U.S. 740, 71 
L.Ed. 1320. 

General instructions of employer 
Where employco asslgnod nume^- 
ous patents to employer pursuant to 
general Instructions that patentable 
ideas and devices bolong to employer 
and should be formally a.ssigned to 
it, employee undorstood purport of 
instructions and assonted to obliga- 
tion to asslgn patentable Inventions 
to employer.—^New Jersey Zinc Co. v. 
Singmaster, CC.A.N.Y., 71 F.2d 277, 
certiorari denied Singmaster v. New 
Jersey Zinc Co., 65 S.Ct. 106, 293 U. 
S. 591, 79 L.Ed. 685. 

23. What constitutes fraud 
Where employer's bonus plan was 

part consideration for employee^s 
agreement that inventions should be- 
'come employer’s property, but em¬ 
ployee never inquired respecting de- 
t^ils of plan, employer was not 
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to .agfreements in contracts pf employment whereby 
the employee agrees that inventions made by him 
during the term of employment shall belong, or be 
assigned,' to the employer.24 

Where the contract requires that the employee 
assign to his employer the inventions made by him 
during his employment, the employer is entitled to a 
disclosure and an assignment o£ such inventions, 
but the employer may not require the employee to 
apply for a patent on an invention,^^ Where the 
employee has obtained a patent for the invention, 
the employer is entitled to an assignment of the pat¬ 
entes on payment of the expenses incurred by the 
employee in procuring the patent,e7 even though ap- 
plication for the patent had been made by the em¬ 
ployee after the termination of his employment. 
Where-the employee has been paid his wages in 
full, he may not plead the insolvency of his em¬ 
ployer as a defense to executing a transfer of his 
inventions to the employer according to the con¬ 
tract. 29 

Validity of agreement. A provision in an em¬ 
ployment contract under which the employer shall 
have a right to the employee’s inventions is not con- 
trary to public policy^O unless the provision is lim- 


itless in extent of time and in subject matter of in¬ 
vention. 9 i Where the contract stipulations are ca- 
pable of being construed separately, a provision re- 
quiring the assignment to the employer of ali in¬ 
ventions discovered by the employee during the 
term of his employment may be sustained, notwith- 
standing the invalidity of other provisions which 
are limitless in extent of time and in subject matter 
of invention.92 

Construction of agreement, General rules gov- 
erning the construction of contracts ordinarily ap¬ 
ply in construing agreements of employees vesting 
ownership of their inventions in the employer or re- 
quiring their assignment.®^ Such a provision must 
be interpreted in the light of its phraseology, as a 
part of the entire instrument in which it is con- 
tained, and in connection with the purposes to be 
accomplished and the surrounding circumstances.®^ 
The agreement will be strictly construed as against 
the eniployer,®5 particularly where such construc¬ 
tion is in accordance with the conduct of the par¬ 
ties.®® 

The employer is entitled to such inventions of the 
employee, or to an assignment of the patents there- 
on, as come within the terms o£ the agreement®^ 


guilty of fraud in allegedly conceal- 
ing plan, as regards employer's right 
to assignmont of patent.—^Du Pont 
Rayon Co, v. Paley, D.C.Ill., 4 F. 
Supp. 290, afTirmed, C.C.A., Paley v. 
I>u Pont Rayon Co., 71 P.2d 856. 

24. U.S.—Conway v. Whlte, C.C.A. 
Conn., 9 F.2d 863. 

25. U.S.—Giith V. Minnesota Min. ’& 
Mfg. Co., C.C.A.Wis., 72 F.2d 385, 
certiorari denied Minnesota Min¬ 
ing & Mfg. Co. V. Guth,‘ 55 S.Ct. 
506, 294 U.S. 711, 79 L.Ed. 1245. 

26. U.S.—New Jersey Zinc Co. v. 

Singrnaster, C.C.A.N.T., 71 F.2d 

277, certiorari denied Singmaster 
V. New Jersey Zinc Co., 55 S.Ct. 
106, 293 U.S. 691, 79 L.Ed. 685— 
Wright V. Vocalion Organ Co., 
Mass., 148 P. 209, 79 C.C.A. 183. 

D.C.—^Hunt V. McCaslin, 10 App.D.C. 
B27. 

27. U.S.—Du Pont Rayon Co. v. Pal¬ 
ey, D.C.Ill., 4 P.Supp. 290, affirmed, 
C.C.A., Paley v. Du Pont Rayoin 
Co., 71 P.2d 856. 

28. U.S.—^New Jersey Zinc Co. v. 

Singmaster, C.C.A.N.Y., 71 F.2d 

277, certiorari denied Singmaster 

' V. New Jersey Zinc Co., 55 S.Ct. 
106, 293 U.S. 591, 79 L.Ed. 686. 

29. U.S.—Conway v. White, C.C.A. 
Conn., 9 F.2d 863. 

30. U.S.—Guth V. Minnesota Min. & 
Mfg. Co., C.C.A.Wis., 72 F.2d 385, 
certiorari denied Minnesota Mining 
& Mfg. Co. V. Guth, 55 S.Ct 506, 


294 U.S. 711, 79 L.Ed. 1245—Con¬ 
way V. White. C.C.A.Conn., 9 F.2d 
863—Corpus Juris cited iu Heb- 
bard v. American Zinc, Lead & 
Smelting Co., D.C.Mo., 66 P.Supp. 
113, 116—New Jersey Zinc Co. v. 
Singmaster, D.C.N.Y., 4 P.Supp. 

967, modified on other grounds, C. 

C. A., 71 P.2d 277, certiorari denied 
Singmaster v. New Jersey Zinc Co., 
55 S.Ct 106, 293 U.S. 591, 79 L.Ed. 
685—^Du Pont Rayon Co. v. Paley, 

D. C.Ill., 4 P.Supp. 290, affirmed, C. 

C. A., Paley v. Du Pont Rayon Co., 
71 P.2d 856—Conway v. White, C. 

. C.A.Conn., 292 p. 837—Thompson 
V. Automatic Pire Protection Co., 

D. C.N.Y., 197 P. 750, affirmed 211 P. 
120, 128 C.aA. 22—Wright v. Vo¬ 
calion Organ Co., Mass., 148 P. 
209, 79 C.C.A. 183—Thibodeau v. 
Hildreth, C.C.A.Mass., 124 P. 892, 
60 C.C.A. 78, 63 L.R.A. 480—Hulse 
V. Bonsack Mach, Co., Va., 65 P. 
864, 13 C.C.A. 180. 

111.—Myers v. Gerhardt, 176 N.E. 713, 
344 111. 620. 

N.J.—Briggs V. United Shoe Mach. 
Corp., 114 A, 538, 92 N.J.Eq, 277, 
certiorari denied 41 S.Ct 149, 254 
U.S. 653, 65 L.Ed. 469. 

Ohio.—United Aircraft Products v. 
Cruzan, 62 N.E.2d 763, 76 Ohio 
App. 540. 

Legality of restrictive agreements 
by employees generally see Con¬ 
tracts § 254. 

Validity of assignments of patents 
generally see the C.J.S. title Pat- 
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ents §§ 229-283, also 48 C.J. p 247 
note 85 et seq. 

31. U.S.—Guth Vt Minnesota Min. & 
Mfg. Co., C.C.A.Wis., 72 P.2d 385, 
certiorari denied Minnesota Mining 
& Mfg. Co. V. Guth, 65 S.Ct 606, 
294 U.S. 711, 79 L.Ed. 1245, 

32. U.S.—Guth V. Minnesota Min. & 
Mfg. Co., C.C.A.Wis.. 72 P.2d 385, 
certiorari denied Minnesota Min¬ 
ing 8z Mfg. Co. V. Guth, 55 S.Ct 
506, 294 U.S. 711, 79 L.Ed. 12’45. 

33. Ohio.—United Aircraft Products 
V. Warrick, 72 N.B.2d 669, 70 Ohio 
App. 165. 

34. U.S.—^New Jersey Zinc Co, v. 

Singmaster, D.C.N.Y., 4 P.Supp. 

967, modified on other grounds, C. 
O.A., 71 P.2d 277, certiorari denied 
Singmaster v. New Jersey Zinc 
Co., 55 S.Ct 106, 293 U.S. 591, 79 
L.Ed. 686. 

35. Mass.—American Circular Loom 
Co. V. Wilson. 84 N.E. 133, 198 
Mass. 182, 126 Am.S.R. 409. 

N.Y.—National Cash Register Co. v. 
Remington Arms Co., 209 N.Y.S. 
40, 212 App.Div. 343, affirmed 161 
N.E. 144, 242 N.Y. 99, reargument 
denied 152 N.E. 431, 242 N.Y. 669. 

39- C.J. p 130 note 99. 

30. U.S.—Hildreth v. Dufif, Pa., 148 

Ped. 676, 78 aC.A. 410. 

37. U.S.—^Wright v. Vocalion Organ 
Co., Mass., 148 P. 209, 78 C.C.A. 
183. 

Inventioois ncade before or after term 
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Where the product invented by an employee is 
sought to be appropriated by the employer under 
an agreement to assign, the language of the agree- 
ment must be ciear and show an unmistakable in- 
tention that the particular matter covered by the 
invention or patent is within the intention of the 
parties.^s Contracts referring in express terms or 
by implication to inventions or improvements con- 
nected with a limited class o£ machines, while en- 
forceable as far as that class is concerned,39 are 
held not to apply to inventions of another kind not 
named or implied in the contract,40 or to inven¬ 
tions connected with machines generally which are 
iised in that particular trade,even though the 
contract contains other provisions of a general na¬ 


ture requiring the employee to work for the em¬ 
ployer in every way that he can ^2 and even though 
the invention was in a line of manufacture taken 
on by the employer as a regular part of his busi- 
ness subsequent to the making of the contractas 

If the employment contract is not restricted to 
inventions along a particular line, but in terms cov- 
ers ali inventions made by the employee during the 
term of employment, the employer has an equita- 
ble title in all his employee’s inventions made dur¬ 
ing the term,even though the employee worked 
on them out of business hours.45 Inventions spe- 
cifically excepted in the contract do not belong to 
the employer.46 


of employment see infra subdivi- 
sion c of this section. 

Xnventlons prior to asrreement 

“During term of employment" 
within agreement by employee to 
transfer to employer any inventions 
“now known", discovered, or made by 
employee, either in whole or in part, 
during term of employment, referred 
to employment prior to as well as 
after the date of the agreement.— 
United Aircraft Products v. Warrick, 
72 N.E.2d 669, 70 Ohio App. 166. 

What invention conslsted of must 
be ascertaiined from examination of 
all clalms, as well as specifleations 
of patent subsequently granted him. 
—^New Jersey Zinc Co. v. Singmas- 
er, D.C.N.T., 4 F.Supp. 967, modified 
on other grounds, C.C.A., 71 P.2d 277, 
certiorari denied Singmastor v. New 
.Tersey Zinc Co., 65 S.Ct, 106, 293 U.S. 
591, 79 L.Ed. 686. 

38. Pa.—^White Heat Products Co. 
V. Thomas, 109 A. 686, 266 Pa. 651. 

39. U.S.—Standard Plunger Bl. Co. 
V. Stokes, N.Y., 212 F. 893, 129 C. 
C.A. 413, 

39 C.J. p 130 note 4. 

40. 111.—Lanteen Laboratories v. 
Clark, 13 N.E.2d 678, 294 Ill.App. 
81—Powler v. Hi-Lo Pan Corpora¬ 
tion, 6 N.E.2d 610, 288 Ill.App. 624. 

N.T.—Sallerini v. Schneider, 45 N.T. 
S.2d 645. 

39 C..T. p 130 notes 3, 6. 

Inventions in specllled Unes 

(1) Abrasive wheel to be used for 
grinding Steel and other hard metals 
is not invention “relating to the 
manufacture of bricks, stone Prod¬ 
ucts, earthenware produets, or anal- 
ogous and collateral produets" with¬ 
in meaning of those words as used in 
contract between plaintiff company 
and defendant employee whereby de¬ 
fendant assigned and transferred to 
plaintiff all “right, title, and interest 
in and to every invention . . 

relating to the manufacture of 
bricks, stone produets, earthenware 


Products . . . which he now 

has or may hereafter make or ac¬ 
quire during the period of his em¬ 
ployment."—^White Heat Products 
Co. V. Thomas, 109 A. 685, 266 Pa. 
561. 

(2) Other Unes see 39 C.J. p 130 
note 5 [a]. 

41. U.S.—Hildreth v. Duff, C.C.Pa., 
143 F. 139, afflrmed 148 P. 676, 78 
C.C.A. 410. 

42. U.S.—Hildreth v. DulT, supra. 
111,—Joliet Mfg. Co. V. Dice, 105 111. 

649. 

43. 111.—Joliet Mfg. Co. V. Dice, su¬ 
pra. 

44. U.S.—H. F. Walliser & Co. v. P. 

W. Maurer & Sons Co., D.O.Pa., 17 
F.2d 122—^New Jersey Zinc Co. v. 
Singmaster, D.C.N.T., 4 F.Supp. 

967, modified on other grounds, C. 
C.A., 71 P.2d 277, certiorari denied 
Singmaster v. New Jersey Zinc 
Co., 55 S.Ct. 106, 293 U.S. 591, 79 
L.Bd. 685. 

Mich.—Detroit Lubricator Co. v. La- 
vigne, 115 N.W. 988. 151 Mich. 650. 
Ohio.—United Aircraft Products v. 
Cruzan, 62 N.E.2d 763, 76 Ohio 
App. 640. 

‘‘Patentahle ideas” 

(1) Phrase “patentable ideas" in 
employer’s instruction to assign such 
ideas of employees to employer did 
not mean complete inventions on 
which patents would issue; meaning 
of word "idea" is not confined to 
arts, machines, manufactures or 
compositions of matter and reduc- 
tion to practice is unnecessary to 
constitute “patentable idea."—^New 
Jersey Zinc Co. v. Singmaster, D.C. 
N.T., 4 F.Supp. 967, modified on other 
grounds, C.C.A., 71 F-2d 277, certio¬ 
rari denied Singmaster v. New Jersey 
Zinc Co., 55 S.Ct. 106, 293 U.S. 691, 
79 L.Ed. 685. 

(2) Tests of Invention in patent 
infringement and priority cases are 
not controlling in construing em- 
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ployee’s contract to assign his "pat¬ 
entable ideas" to employer.—New 
Jersey Zinc Co. v. Singmaster, D.C. 
N.Y., 4 F.Supp. 967, modified on other 
grounds, C.C.A., 71 F.2d 277, certio¬ 
rari denied Singmaster v. New Jer¬ 
sey Zinc Co., 56 S.Ct. 106, 293 U.S. 
591, 79 L.Ed. 685. 

45. U.S.—Toledo Machine & Tool Co. 

V. Byerlein, C.C.A.Mich., 9 P.2d 279. 

Mich.—Detroit Lubricator Co. v. La- 

vigne, 116 N.W. 988, 151 Mich. 650. 

46. Mich.—Kysor v. Alma Motor 

Co., 287 N.W. 386, 290 Mich. 76. 

Inventions started before employ¬ 
ment 

(1) Where manufacturer and en- 
gineer entered into written contract 
whereby engineer agreed that all 
new inventions pertaining to truck 
which he conceived during life of 
contract should belong to manufac¬ 
turer except any invention which had 
already been "started," court in de- 
terminlng meaning of quoted word 
had right to take into consideration 
business in which both contracting 
parties were engaged at time of ex- 
ecution of contract as well as busi¬ 
ness which it was contemplated 
should be continued.—Kysor v. Alma 
Motor Co., supra. 

(2) In interpretatlon of a contract 
whereby an engineer agreed that ali 
new inventions conceived by him 
during life of contract should belong 
to manufacturer of four wheel drive 
trucks, except any invention "start¬ 
ed" before exeeution of contract, 
quoted word may be defined as be- 
ginning of a course of action which, 
if followed to a conclusion of origi- 
nal, logical conception, would lead to 
perfected product, completion of a 
mechanical unit adapted for practi- 
cal utilization in application of pow- 
er from generating piant of motor 
truek to turn each of four wheels 
thereof.—^Kysor v. Alma Motor Co., 
supra. 
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(2) Etnployee Hired to Make Invention 

Where an employee is hired to secure certain defined 
resulta, the employer has an equitable titie as against 
the employee to the particular Inventlons the employee 
was engaged t-o perfect. 

It has been almost universally held that, where 
one is employed in experimental work to secure cer¬ 
tain defined results, the employer has an equitable 
titie as against his employee to the particular in- 
ventions the employee was hired to perfect^? even 
though the contract of employment do es not spe- 
cifically so provide ;48 and tlie employee in such case 
is bound to assign to his employer any patent ob- 
tained.^^ The government as an employer stands 
in the same position in this respect as any other 
employer the fact the United States does not de- 
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sire a monopoly in the invention is not sufficient to 
deny its right to the invention o£ a government em- 
ployee.51 It is not necessary that the word ‘*in- 
vention” be used in the employment agreement in 
order to constitute it an employment to make an 

invention.52 

It has been held that the right of the employer to 
the invention or discovery of the employee depends, 
not on the terms of the original contract of hiring, 
but on the nature of the Service in which the em¬ 
ployee is engaged at the time he makes the discov¬ 
ery or invention, and aris es, not out of the terms 
of the contract of hiring, but out of the duty which 
the employee owes to his employer with respect 
to the Service in which he is engaged.^S 


47. U.S.—^Hebbard v. American Zlnc, 
Lead & Smelting Co., C.C.A.Mo., 
161 F.2d 339—Lion Mfg*. Corpora¬ 
tion V. Chicago Flexible Shaft Co., 
C.C.A.I11., 106 F.2d 930—Owens v. 
Sponable, Cust. & Pat.App., 69 F. 
2d 650—Corpus Juxls cited in Din- 
widdie v. St. Louis & 0’Fallon Coal 
Co., C.C.A.Md., 64 F.2d 303, 306— 
Texa? Co. v. Gulf Refining Co., C.C. 
A.Tex.. v6 F.2d d94, certiorari de- 
nied 49 S.Ct. 27. 278 U.S. 626, 73 
L.Ed. 645—U. S. v. Houghton, D.C. 
Md., 20 F.2d 434, aflarmed, C.C.A., 
Houghton V. U, S., 23 F.2d 386, cer¬ 
tiorari denied 48 S.Ct. 628, 277 U. 
S. 692, 72 L.Ed. 1004—Magnetic 
Mfg. Co. V. Dings Magnetic Sep¬ 
arator Co., C.C.A.Wis., 16 F.2d 739, 
certiorari denied 47 S.Ct. 586, 274 

U. S. 740, 71 L.Ed. 1320—Hebbard 

V. American Zinc, Lead & Smelting 
Co., D.C.MO., 66 F.Supp. 113— 
Crown Cork & Seal Co. v. Fank- 
hanel, D.C.Md., 49 F.Supp. 611— 
Tennessee Copper & Chemical Cor¬ 
poration V. Martin, D.C.N,J., 4 F. 
Supp. 38, afRrmed, C.C.A., Martin 
V. Tennessee Copper & Chemical 
Corporation, 66 F.2d 187, certiorari 
denied 64 S.Ct. 120, 290 U.S. 683, 
78 L.Ed. 688—^Dowse v. Federal 
Rubber Co., D.C.Ill., 254 F. 308— 
Ordnance Engineering Corporation 
V. U. S., 68 Ct.Cl. 301, supplemented 
73 Ct.Cl. 379, certiorari denied 58 
S.Ct. 28, 302 U.S. 708, 82 L.Ed. 547, 
and U. S. v. Ordnance Engineering 
Corporation, 58 S.Ct. 28, 302 U.S. 
708, 82 L.Ed. 547. 

Conn.—Transparent Ruler Co. v. C- 
Thru Ruler Co., 28 A.2d 232, 129 
Conn. 369. 

Fla.—State v. Keal, 12 So.2d 690, 162 
Fla. 582, certiorari denied 64 S.Ct. 
191, 320 U.S. 783, 88 L.Ed. 470, re- 
hearing denied 64 S.Ct. 259, 320 U, 
S. 814, 88 L.Ed. 492—^^State Board 
of Education v. Bourne, 7 So.2d 
838, 150 Fla. 323. 

Mass.—Hoyt v. Corporon, 168 N.E. 
94, 268 Mass. 544. 


Mich.—Parker Rust-Proof Co. v. Al- 
len, 203 N.W. 890, 231 Mich. 69. 
Mo.—Meissner v. Standard Ry. 
Equipment Co., 109 S.W. 730, 211 
Mo. 112. 

N.T.—Talbot v. Harrison, 270 N.T.S. 
171, 150 Misc. 798, afflrmed 268 
N.T.S. 875, 240 App.Div. 957—Sal- 
terini v. Schneider, 45 N.T.S.2d 645. 
Tex.—^Atlas Brick Co. v. North, Com. 

App., 288 S.W. 146. 

39 C.J. p 130 note 11.. 

Beasous for rule 

(1) The reason is that he has only 
produced that which he was em¬ 
ployed to invent.—^U. S. v. Dubilier 
Condenser Corporation, Del., 63 S.Ct. 
654, 289 U.S. 178, 77 L.Ed. 1114, 
amended 53 S.Ct. 687, 289 U.S. 706, 
77 L.Ed. 1462. 

(2) The rule is grounded on im- 
plied agreement of employee to as¬ 
sign his invention to his employer.— 
Air Reduction Co., Inc. v. Walker, 
195 N.T.S. 120, 118 Misc. 827—39 C. 
J. p 131 note 12. 

(3) The rule is grounded on an es- 
toppel based on a relationship of 
trust, and confidence.—^Wireless Spe- 
cialty Apparatus Co. v. Mica Con¬ 
denser Co., 131 N.E. 307, 239 Mass. 
168, 16 A.L.R. 1170—39 C.J. P 131 
note 13. 

Work doue at horne 
Where employee was hired for 
specific purpose of developing and 
perfecting employer's edge setting 
machine and while doing the work 
for which he was hired invented new 
machine and made drawing therefor 
at his own horne, drawing came 
within scope of employment and be- 
longed to employer.—National Devel- 
opment Co. v. Cray, 65 N.E.2d 783, 
316 Mass. 240, 153 A,L.R. 973. 

48. U.S.—Goodyear Tire & Rubber 
Co. of Akron, Chio, v. Miller, C.C. 
A.Cal., 22 P.2d 353—^Hebbard v. 
American Zinc, Lead & Smelting 
Co., D.C.Mo., 66 F.Supp. 113—Ten¬ 
nessee Copper & Chemical Corpo- 
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ration v. Martin, D.C.N.J., 4 F. 
Supp. 38, affirmed, C.C.A., Martin 
V. Tennessee Copper «fe Chemical 
Corporation, 66 F.2d 187, certiorari 
denied 54 S.Ct 120, 290 U.S. 683, 
78 L.Ed. 588. 

Mass.—National Development Co. v. 
Gray, 55 N.E.2d 783, 316 Mass. 240, 
163 A.L.R. 973. 

Pa.—Quaker State Oil Refining Co. v. 

Talbot, 174 A. 99. 316 Pa. 617. 

49. U.S.—U. 'S. V. Dubilier Condens¬ 
er Corporation, Del., 63 S.Ct 564, 
289 U.S. 178, 77 L.Ed. 1114, 85 A. 
L.R. 1488, amended 63 S.Ct 687, 
289 U.S. 706, 77 L.Ed. 1462—Ten¬ 
nessee Copper & Chemical Corpora¬ 
tion V. Martin, D.C.N.J., 4 F.Supp. 
38, affirmed, C.C.A., Martin v. Ten¬ 
nessee Copper & Chemical Corpo¬ 
ration, 66 F.2d 187, certiorari de¬ 
nied 54 S.Ct 120, 290 U.S. 683, 78 
L.Ed. 588. 

Mass.—National Development Co. v. 
Gray, 55 N.E.2d 783, 316 Mass. 240, 
153 A.L.R. 973—Hoyt v. Corporon, 
168 N.E. 94, 268 Mass. 544. 

Mich.—Gear Grinding Mach. Co. v. 
Stuber, 276 N.W. 514, 282 Mich. 
455. 

N.T.—Salterinl v. Schneider, 45 N.T. 
S.2d 645. 

60, U.S.—^Houghton v. U. S., C.C.A. 
Md., 23 P.2d 886, certiorari denied 
48 S.Ct 528, 277 U.S. 592, 72 L.Ed. 
1004—Tablick v. Protecto Safety 
Appliance Corporation, C.C.A.N.J., 
21 F.2d 885. 

Approval of govemmeut em- 
ployee»s applioatioa for patent did 
not deprive United States of owner- 
ship of Invention.—Houghton v. U. 
S., C.C.A.Md., 23 F.2d 386, certiorari 
denied 48 S.Ct 628, 277 U.S. 692, 72 
L.Ed. 1004. 

61. U.S.—^Houghton V. U, S., supra. 
52. N.T.—Salterini v. Schneider, 45 

N.T.S.2d 645. 

63. U.S.—Houghton v. U. S., C.C.A. 

Md., 23 P.2d 386, certiorari denied 
48 S.Ct 628. 277 U.S. 592, 72 L.Ed. 
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e. Inventions or Patents b«fore or after Term 
of Emplo 3 Tneat 

Uniesa otherwise provided by agreement, an em- 
pIoyee's inventions made before the commencement, or 
aftep the termination, of his employment belong to him. 

In the absence of any contract stipulation to the 
contrary, an employee’s inventions belong to him 
when they are made before the commencement®^ 
or after the termination^^ of his employment. 
However, an express provision of a contract may 
cover inventions made after the term of the em- 
ployment.®^ Such provisions have bcen sustaincd 
as against the objection that they offend public pol- 
icy,®'^ althongh the law does not look with special 
favor on such provisions.Where the circum- 
stances give rise to an equitable title in the employ- 
er to the inventions of the employee, the fact that 
the patent issues or application therefor is filed aft¬ 
er the employee has left his employment is not ma- 
terial.®^ 

Where an employee is hired for a year under a 
written employment contract containing an agrec- 
ment to assign to the employer any inventions made 
during the year following the cessation of his em¬ 
ployment, and on the expiration of the written con¬ 


tract of employment the employee continues at will 
in the Service of his employer, the agreement refers 
to the year immediatcly following the termination 
of the written contract of employment and not to 
the cessation of employment several years later as 
an employee at will.QO A provision requiring the 
assignment by the employee of inventions made by 
the employee after the termination of his employ¬ 
ment is inoperative where it depends on the hap- 
pening of conclitions which never occurri or the 
employer relcases any claim to such inventions.®^ 

d. License or Shop Eight of Employer 

Tho employer may be entitied to a license or shop 
right for the use of his employee's invention either as a 
resuit of an agreement or because the empIoyer’s time, 
tools, or materlal were employed In concelving and per- 
fectlng the invention. 

The employee may confer on the employer a li¬ 
cense or “shop right” for the use of the invention 
by express agreement,®3 or by implication from the 
circumstanccs of the employment,as by evidence 
disclosing an employment without formal agree¬ 
ment, a use by the employee of his employer’s prop- 
erty and the Services of his coernployees, and an 
assent by the employee to the employer^s use of the 
invention.®® The government is entitied, in the 


1004—Crown Cork & Seal Co. v. 
Fankhanel, D.C.Md., 40 F.Supp. 611. 
'It matters not In what capaclty 
the employee may originally have 
been hired, if he be set to experi- 
menting- wilh the view of makingr an 
invention, and accepts pay for such 
Work, it is his duty to disclose to his 
employer what he discovers in mak- 
Ing the experiments, and what he ac- 
complishes by the experiments be- 
longs to the employer. Durinj? the 
period that he is so engagod, he is 
‘employed to invent/ and the resiilts 
of his efforts at invention belong: 
to his employer in the same way -as 
would the product of his efforts in 
any other direction."—Houghton v. 
U. S., C.C.A.Md., 23 F.2d 386, 300, cer¬ 
tiorari denied 48 S.Ct. 628, 277 TJ.S. 
592, 72 L.Ed. 1004. 

54. U.S.—Conway v. White, 3D.C. 
Conn., 300 F. 806, roversed on oth¬ 
er grounds, C.C.A., 9 F.2d 863. 

Pa.-—'Sharples v. McCornack, 09 A. 
153, 254 Pa. 535. 

55. XT.S.—New Jersey Zinc Co. v. 

Singmastor, C.C.A.N.T., 71 P.2d 

277, certiorari denied Singmaster 
V. New Jersey Zino Co., 55 S.Ct. 
106, 293 U.S. 591, 79 L.Ed. 686. 

Mich.—^Dow Chemical Co. v. Ameri¬ 
can Bromine Co., 177 N.W. 996, 210 
Mich. 262. 

N.T.—^National Cash Register Co,. v. 

Remlngton Arms Co., 209 N.T.S. 40, 
' 212 App.Div. 343, affirmed 151 N.E. 
144, 242 N.Y. 99, reargument de¬ 


nied 152 N.E. 431, 242 N.Y. 669. 

39 C.J. p 131 note 16. 

Improvements 

Although basio patent was asslgn- 
able to former employer of inventor 
under contract reguiring assignment 
of all patentable inventions to em¬ 
ployer, because invention was con- 
ceived before termination of employ¬ 
ment, patents on improvements 
made or discovered after termination 
of employment were not assignable 
to former employer, since basio pat¬ 
ent and Improvement patents consti- 
tuted separable and Independent in¬ 
ventions.—^New Jersey Zinc Co. v. 
Sinfjmaster, C.C.A.N.Y., 71 F.2d 277, 
certiorari denied Singmasler v. New 
Jersey Zinc Co., 65 S.Ct. 106, 293 U. 
S. 591, 79 L.Ed. 685. 

56. U.S.—^Wege V. Safe-Cabinet Co., 
Mich., 249 P. 606, 161 C.C.A. 606. 

57. U.S.—Wege v. Safe-Cabinet Co., 
supra. 

Legality of restrictive agrecments 
by employees generally see Con- 
traets § 264. 

53. XuventioxLS made within year 
after employment 

N.Y.—National Cash Register Co. v. 
Remington Arms Co., 151 N.E. 144, 
242 N.Y. 99, reargument denied 162 
N.E. 431, 242 N.Y. 669. 

56. U.S*—Fullman v. Steel City 
Electric Co.„ C.C.A.Pa., 2 F.2d 4. 

60. N.Y.—^Natiopal Cash Register 
Co. V. Remington Arms Co., 209 N. 
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Y.S. 40,'212 App.Div. 343, affirmed 
, 151 N.E. 144, 242 N.Y. 99, reargu¬ 

ment denied 152 N.E. 431, 242 N.Y. 
669. 

61. N.Y.—National Cash Register 
Co. V. Remington Arms Co., supra. 

62. N.Y.—^National Cash Register 
Co. V. Remington Arms Co., 151 N. 
B. 144, 242 N.Y. 99, rejirgument 
denied 152 N.E. 431, 242 N.Y. 669. 

63. U.S.—McAleer v. U. S., CtCL, 
14 S.Ct. 160, 150 U.S. 424, 37 L.Ed. 
1130. 

39 C.J. P 129 note 87. 

Componsation of employee for use of 
inventions see infra subdivision e 
of this section. 

64. U.S.—Mix v. National Envelope 
Co., D.C.Pa., 244 F. 822—Barber v. 
National Carbon Co., Ohio, 129 F. 
870, 64 C.C.A 40, 5 L.R.A.,N.S., 
1154. 

39 C.J. p 129 note 88, 

XSmployoe who repeatedly refased 
to assign, his patent to employer or 
to give patent to employer as a “sug- 
ges tion” or to en ter into any ar- 
rangements giving employer rights 
in patent untii employee knew what 
he was going to get for patent, con- 
ferred no shop right in patent on 
Gmployor.'—PTeywood-Wakefield Co. 
V. Small, C.C.A.Mass., 87 F.2d 716, 
certiorari denied 57 S.Ct. 926, 301 U. 
S. 698, 81 L.Ed. 1363. 

S5w U.,S.—U. S, V. Dubilier Condens¬ 
er Corporation, Del., 63 S.Ct, 554, 
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same way and to the same extent as a private em- 
ployer,‘‘to shop rights.®® Where there exists no 
agreement between the 'master and servant, the 
right of the master is based on equitable princi¬ 
pies ; since the servant uses his masteris time, facil- 
ities, and materials to attain a concrete resuit, the 
master is entitled in equity to use that which em- 
bodies his own property and to duplicate it as often 
as he’may find occasion to employ similar applianc- 
es in his business.®^ 

The employment, however, does not, of itself, im- 
port a license to use the employee^s invention.®^ 

SS9 XJ.S. 178,.-77 L.Ed. 1114, 85 A. 


A shop right in favor of the employer does not 
arise where in conceiving and perfecting the inven- 
tion the employee does not use the employeris tinie, 
tools, or materials®^ or where the parties have 
agreed on a royalty basis.*^® a shop right cannot 
come into existence unless the inventor was an em¬ 
ployee of thj 2 one claiming the right at the time 
when the invention was made and reduced to prac- 
tice;*^^ but it has also been held that a shop right 
is not restricted alOne to the case of an employer- 
employee relationship.'^^ xhe scope of a shop right 
must be determined from the nature of the em- 


WR. 1488, amended 53 S.Ct. 687, 
289 U.S. 706, 77 L.Bd. 1462—Keyes 
V. Eureka Consol. Min. Co., Cal., 15 
S.Ct. 772, 158 U.S. 150, 39 L.Ed. 929 
—Hapgood V. Hewitt, 7 S.Ct. 193, 
119 U.S: 226, 30 L.Ed. 369—Grip 
Nut Co. V. Sharp, C.C.A.Ill., 150 F. 
2d 192, certiorari denied Sharp v. 
Grip Nut Co., 66 S.Ct. 55, 326 U-S. 
742, 90 L.Ed. 443—Pure Oil Co. v. 
Hyman, C.C.A.I11., 95 F.2d 22— 

Flannery Bolt Co. v. Flannery, C.C. 
A.Pa.> 36 P.2d 43—Barton v. Ne va¬ 
da Consol. Copper Co., C.C.A.Nev., 
71 F.2d 381—Bowers v. Woodman, 
D.C.Mass., 69 F.2d 797—Neon Sig- 
nal Devices v. Alph$L-Claude Neon 
Corporation, D.C.Pa., 54 F.2d 793— 
St. Louis & 0’Fallon Coal Cp. v, 
Pinwiddie, D.C.Md., .53 F.2d 655, 
affiip^ed, C.C.A., Dinwiddie v. St. 
Louig & 0’Fallon Coal Co., 64 P.2d 
303—Bowen v. B, F. Goodrich Co., 
C.C.A.Ohio, 36 F.2d 306—Monsanto 
Chemica,! Works v.‘ Jaeger, D.C.Pa., 
31 F.2d 188, afTirmed,' C.C.A., 42 F. 
2d 1018—Tin Decorating Co. of 
Baltimore. v. Metal Package Cor¬ 
poration, D.C.N.T., 29 F.2d 1006, 
afflrmed, G.C.A., 37 F.2d 5, certio¬ 
rari denied 50 S.Ct. 410, 281 U.S. 
759, 74 L.Ed. li6S—Texas Co. v. 
Gulf Refining Co., C.C.A.Tex., 26 F. 
2d 394, certiorari denied 49 S.Ct. 
27, 278 ' U.S. 625, 73 L.Ed, 645— 
Houghton V. U. S., C-O.A.Md., 23 F. 
2d 386, certiorari denied 48 S.Ct. 
528, 277 U.S. '592, 72 L.Ed. 1004— 
Elzwilaw Co. v. Knoxville Glove 
Co.. C.C.A.Ind., 22 F.2d 962—Scott 
v! Madison Woolen Co.,, D.C.Me., 3 
;P.2d 331—Brown v. L. V. Marks & 
’Sons Co.;/' D-C.Ky., 64 F.Siipp. 352 
.—Small V. Heywood-Wakefieid Co., 
p.C.Mass., 13 F.Supp, 825, affirmed, 

C. C.A., Heywood-Wakefieid Co. v. 
Small, 87 F.2d 716, certiorari de¬ 
nied 57 S.Ct. 925, 301 U.S. 698, 81 
L.Ed. 1353—U. S. Collold Mill Cor¬ 
poration V. Myers; D.C.N.T.,- 6 P. 
Supp. 283—Callahan v. Capron Co., 

D. C.R.I., 280' P. 254—Beecroft & 
Blackman V. Rooney, D.G.N.T., 268 
F. 545, reversed on other grounds, 
'C.C.A., 28d’ F. 643—Schmidt v. Gen¬ 
eral Foundry Co., D.C-lf.J., 21f F, 


' 466. affirmed 229 F. 167, 143 C.C.A. 

433—^Wilson v. American Circular 
Loom Co., Mass., 187 P. 840, 109 
C.C.A. 600—^Whiting v. Graves, C.C. 
Mass., 29 F.Cas.No.17,577, 3 Ban. & 
A. 22i 

111.—Chicago Daily News v. Kohler, 
196 N.E. 445, 360 IU. 361—Lindberg 
Mach. Works v. Lindberg, 27 N.E. 
2d 665, 305 Ill.App. 543. 

Mass.—^National Development Co. v. 

Gray, 66 N.E.2d 783, 316 Mass. 240, 

I 153 A.L.R. 973.. 

N.T.—Henry & Wright Mfg. Co. v. 
Rogers, 239 N.Y.S. 425, 136 Misc. 
178. 

Tex.—^North v, Atlas Brick Co., Com. 
App., 13 S.W.2d 59, motlon granted 
in part 16 'S.W.2d 519—Atlas Brick 
Co. V. North, Com.App., 288 S.W. 
146. 

Wls.—Barlow & Seelig Mfg. Co. v. 

Patch, 286 N.W. 677, 232 Wis. 220. 
'39 C.J. p 129 note 89. 

“Basis of a ‘shop right' Is the in¬ 
vention of a device during employ- 
nient with the aid of his employer’s 
materials and at his employer's ex¬ 
pense.’.*—Quaker State Oil Refining 
Co. V. Talbot, 174 A. 99, 103, 315 Pa. 
'517. 

Bstoppel as essential element 
U.S.—Brown v. L. V. Marks & Sons 
Co., D.C.Ky., 64 F.Supp. 352. 

There are two items of property 
in an improvernent of employer’s 
product by employee, that of em¬ 
ployer who owns product in its im¬ 
pro ved form and that of employee 
to whom novel idea belongs, and 
such property rights remain distinet, 
from each other' until employee 
agrees to assign his idea to employ¬ 
er.—Barlow & Seelig Mfg. Co. v. 
Patch, 286 N.W. 577, 232 Wis. 220. 

As against purchaser of patent im- 
plied license from inventor to em- 
■ployer was available.—Tin Decorat¬ 
ing Co. of Baltimore v. Metal Pack¬ 
age Corporation, D.C.N.T., 29 P.2d 
1006, affirmed, C.'C.A., 37 F.2d 6, cer¬ 
tiorari denied 50 S.Ct. 410, 281 U.S. 
759, 7'4 L.Ed. 1168. 

66. U.S.—U. S. V. Dubllier Condens¬ 
er Corporation, Del., 63 S.Ct. 664, 
289 U.S. 178, 77 L.Ed. 1114, 85 A. 
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L.R. 1488, amended 63 S.Ct. 687, 
289 U.S. 706, 77 L.Ed. 1462—Gates 
V. U. S., 87 Ct.Cl. 358—Shearer v. 
U. S., 87 Ct.Cl. 40. 

D.C.—Moffett V. Fiske, 51 P.2d 868, 
60 App.D.C. 281, certiorari denied 
Fiske V. Moffett, 52 S.Ct. 37, 284 U. 
S. 662, 76 L.Ed. 661. 

Waiver by private act 

U.S.—Ericsson v, U. S., 70 Ct.Cl. 401. 

67. U.S.—U. S. V. Dubilier Condens¬ 
er Corporation, Del., 63 S.Ct. 654, 
289 U.S. 178, 77 L.Ed. 1114, 85 A. 
L.R. 1488, amended 63 S.Ct. 687, 
289 U.S, 706» T7 L.Bd. 1462—Grip 
Nut Co. V. Sharp, C.C.A.Ill., 160 F. 
2d 192, certiorari denied Sharp v. 
Grip Nut Co., 66 S.Ct. 65, 326 U.S. 
742, 90 L.Ed. 448. 

Pa.—Quaker State Oil Refining Co. V. 
Talbot, 174 A. 99, 315 Pa. Sl7. 

68. U.S.—Massie v. Fruit Growers’ 
. Express Co., D.C.Del., 31 P.2d 463, 

reversed on other grounds, C.C.A., 
Fruit Growers’ Express Co. v. Mas¬ 
sie, 41 P.2d 43. 

39 C.J. p 129 note 90. 

68. U.S.—Shearer v. U. S., 87 Ct.Cl. 
40. 

N.T.—^McNamar.a v. Powell, 11 N.T. 
S.2d 491, 256 App.DIv. 554, reargu- 
ment denied 12 ,N.T.’S.2d 773, 257 
App.Div. 913. 

Pa.—Quaker.State Oil Refining Co. ,v. 
Talbot, 174 A. 99, 315 Pa. 6i7. 

70. U.S.—Brown v. L. V. Marks & 
Sons Co., D.C.Ky., 64 F.Supp. 362. 

71. U.S.—Crom v. Cernent Gun Co., 
D.C.Del., 46 F.Supp. 403. 

Xnoorporation into invention made 
during employment 
Oil company which hired inventor 
to mak.e invention to prevent reflll- 
ing of. its oil drums was not entitled 
to shop right in ^vention made by 
inventor prior to employment and 
incorporated in invention made dur¬ 
ing employment.—Quaker State Oil 
Refining Co. v. Talbot, 174. A. 99, 315 
Pa. 617. 

72. U.S.—Neon Signal Devices v. 
Alpha-Claude Neon Corporation, 
D.C.Pa., 54 F.2d 793. 
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ployer*s business, the character of the invention 
involved, the circumstances which created it, and 
the relation, conduct, and intention of the partiesJ^ 
The shop right has been held nonassignable.'^^ 

Effect of Ucense for exclusive use, The right of 
the employer under the license may be extended by 
its terms to an exclusive use of the employee's in- 
vention.'^^ Under such provision the employee can- 
not make a valid assignment of the patent to the 
employer^s competitor in trade.*^® 

Statutory regulations. Prior to the application 
by the employee for a patent the employer may be 
entitled to a license to use the employee’s invention 
under the federal statute, 35 U.S.C.A. § 48, provid- 
ing that every person who purchases of the inven¬ 
tor, or discoverer, or v^ith his knowledge and con- 
sent constructS' any newly invented or discovered 
machine, or other patentable article, prior to the 


application by the inventor or discoverer for a pat¬ 
ent, or who sells or uses one so constructed, shall 
have the right to use, and vend to others to be 
used, the specific thing so made or purchased, with- 
out liability therefcrJ*^ 

e. Oompensation of Employee for Inventions or 
Use Thereof 

Pursuant to agreement between an employer and em¬ 
ployee, the employee may be entitled to additional com- 
pensation for his Inventions or for the use thereof. 

Where the inventions of the employee equitably 
belong to the employer or are assigned to him un¬ 
der principies considered supra subdivisions b, c of 
this scction, the employee is not entitled to compen- 
sation in addition to the regular wages received'78 
unless there exists an agreement between the par¬ 
ties for such extra compensation,^^ such as royal- 
ties.SO The employee is entitled to reasonable com- 


Implied license to use invention see 
the C.J.S. title Patents § 246, also 
48 C.J. p 264 note 21 et seq. 

73. U.S.—Flannery Bolt Co. v. Flan- j 

nery, O.C.A.Pa., 86 R2d 43. j 

"The scope of an implied license is 

to be determined by the circum¬ 
stances out of which it arises, in- 
cluding the relation and conduct of 
the parties in connection with the 
business in the dcvelopment of 
which the employer’s money was 
expended in making the invention 
operative, and ali the other circum¬ 
stances upon which agreement may 
be implied or estoppel enforced."—■ 
Tin Decorating Co. of Baltimore v. 
Metal Package Corporation, D.C.' 
N.T., 29 P.2d 1006, 1007, afHrmed, C. 

C. A., 37 P.2d 6, certiorari deniod 60 
S.Ct. 410, 281 U.S. 759, 74 L.Ed. 1168. 

Shop right Is coexteuslve wlth 
business requlrements of employer. 
—Grip Nut Co. v. Sharp, C.C.A.Ill., 
150 P.2d 192, certiorari'denied Sharp 
V. Grip Nut Co., 66 S.Ct 65, 326 U.S. 
742, 90 L.Ed. 443—Pure Oil Co. v. 
Hyman, aC.A.in., 96 P.2d 22. 
Xiicense to use Improved ma^chines 
Inventor’s license to employer was 
not limited to flrst machine con¬ 
structed by it, but to extend to as 
many improved machines as were 
reasonably necessary for its busi¬ 
ness.—Tin Decorating Co. of Balti¬ 
more V. Metal Package Corporation, 

D. C.N.T., 29 F.2d 1006, affirmed, C. 
C.A., 37 P.2d 6, certiorari denied 60 
S.Ct 410, 281 U.S. 769, 74 L.Ed. 1168. 

74. U.S.—General Paint Corporation 
V. Kramer, C.C.A.Okl., 68 P.2d 40, 
certiorari denied 54 S.Ct 628, 292 
U.S. 623, 78 L.Ed. 1478—Peck v. 
Standard Parts Co., C.C.A.Ohio, 282 
P. 443, reversed on other grounds 
Standard Parts Co. v. Peck, 44 S. 
Ct 23-2, 264 U.S. 52, 68 L.Ed. 660, 
32 A.L.R. 1033. 


75. U.S.—Hulse V. Bonsack Mach.' 
Co., Va., 65 P. 864, 13 C.C.A. 180. 

76. U.S.—Hulse v. Bonsack Mach. 
Co., supra. 

77. U.S.—Barton v. Nevada Consol. 
Copper Co., D.C.Nev., 68 P.2d 646, 
affirmed, aC.A., 71 F.2d 381—Tin 
Decorating Co. of Baltimore v. 
Metal Package Corporation, D.C. 
N.Y., 29 F,2d 1006, affirmed, C.C.A., 
37 P.2d 6, certiorari denied 50 S. 
Ct 410, 281 U.S. 769, 74 L.Ed. 1168. 

Authority confcrred prior to applica¬ 
tion for patent generally see the 
C.J.S. title Patents § 284, also 48 
C.J. p 293 note 41 et seq. 

78. N.T.—Salterinl v. Schneider, 45 
N.T.S.2d 645. 

79- Me.—Corthell v. Summit Thread 
Co., 167 A. 79, 132 Me. 94, 92 A.L.R. 
1391. 

N.J.—Oliver v. Autographic Register 
Co., 177 A. 680, 118 N.J.Bq. 72, 
affirmed 188 A. 171, 119 N.J.Eq. 481. 
Fer ceut of net proflts from sales 
<1) Contract between mechanical 
engineer and company employlng 
him, for assignment of invention, 
providing that as additional remu- 
neration for patents that might be 
issued, company agreed to pay engi¬ 
neer, in addition to his salary, spe- 
cifled per cent of net proflts from 
sale of invention or patent or the 
right to use the same, entitled engi¬ 
neer to accounting for sales by com¬ 
pany of annealing furnaces embody- 
ing patent on invention by engineer 
which were manufactured by com¬ 
pany and installed for use by oth¬ 
ers.—Sylvester v. Simplex Engineer- 
ing Co., 192 A. 126, 326 Pa 235. 

(2) Under agreement whereby 
employer took option to purchase 
employee's inventions on method of 
concentrating ore by 'flotation, and if 
employee’s "reagents, modifled oils 
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or other Chemicals" could be proflt- 
ably manufactured "as a patented 
flotation oil or reagent," to arrange 
for manufacture thereof and pay 
employee specifled per cent "of the 
net proflts received by the company 
therefrom," employer was liable for 
such per cent only on manufactur- 
ing proflts from sale of materials, 
not on royalties collected for licenses 
of flotation process invented by em¬ 
ployee.—Martin v. Minerals Separa- 
tion North American Corporation, D. 
C.Md., 29 F.Supp. 146. 

80. U.S.—HufC V. Ford, D.C.Fla., 
289 F. 858, reversed on other 
grounds, C.C.A., 296 F. 652, cer¬ 
tiorari denied 46 S.Ct. 90, 266 U. 
S. 602, 69 L.Ed. 462. 

N.J.—Oliver v. Autographic Regis¬ 
ter Co., 177 A. 680, 118 N.J.Eq. 72, 
affirmed 183 A. 171, 119 N.J.Eq. 
481. 

Obllgation to llceuse aaiother 

(1) Under contract providing that 
if inventor’s employer docides not 
to employ Inventions assigned to 
employer, it would license another 
to make the inventions and pay to 
inventor a specifled portion qf the 
royafties, decision of the employer 
not to employ the inventions was a 
"condition precedent" to requiring 
employer to license another to make 
the inventions.—Trask' v. Mills Nov- 
elty Co., D.C.I11., 62 F.Supp. 723. 

(2) Where contract requiring in- 
ventor’s employer deciding not to 
employ inventions assigned to em¬ 
ployer to license another manufac- 
turer set forth n,o condition under 
which the license was to be granted 
other than the royalties to be paid 
to inventor, the law implied the con¬ 
dition that the terms of such license 
must be reasonable and employer^s 
refusal to consider proposed license 
agreement containing provisions for 
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pensation under an agreement requiring the em- 
ployer to jnake reasonable recognition to .the em- 
ployee for inventions turned over to the employen^i 

The employee is entitled to compensation for the 
employer’s use of his inventions where the em- 
ployer agrees to pay compensation or such is the 
understanding between the parties;®^ and it has 
been held that if the employer under a license, ex- 
press or impHed, uses his employee^s invention, 
there is an implied promise on his part to pay his 
employee for its use, independent of, and in addi- 
tion to, the amount due under the employment con- 
tract as wages.^3 The employee is not entitled to 
compensation from his employer for the use of his 
inventions where in express terms he has given his 
employer the free use of his invention84 or by -his 
conduct has indicated his acquiescence in its use 
without payment therefor.85 

Where the employer is entitled to a shop right 
in the invention of his employee under the princi¬ 


pies considered supra subdivision d of this section, 
the employee is not, in the absence of agreement, 
entitled to royalties or other compensation for the 
use of the invention by the employer.^® An officer 
of a Corporation is not entitled to royalties under a 
patent issued in his name where the patent belongs 
to the Corporation and is held by the ofiicer as 
trustee.s*^ 

f. Actions 

Various actions and proceedlngs have been instituted 
In connection with employees' Inventions and' patents 
thereon, such as suits or actions by the employee to can- 
cel an assignment or to recover compensation or actions 
by the employer to compei the assignment of the inven¬ 
tion or patent thereon. 

Various actions or proceedings may be brought 
in connection with inventions made by employees 
and the patents granted thereon,such as a suit 
for the infringement of a patentes or a suit by an 
employee to rescind or cancel a contract to assign, 


cancellation by proposed licensee on 
sixty days* notice without any right 
to employer to cancel was warranted. 
—Trask v. Mills Novelty Co., supra, 
(3) Where inventor and his em¬ 
ployer had contributed to inventions 
which were assigned to employer 
and contract requiring employer to 
license others to manufacture in¬ 
ventions if it decided not to employ 
inventions or discontinued use there- 
of set forth the royalty to be paid 
to inventor, employer and inventor 
were entitled to reasonable protec- 
tion in any proposed licensing agree¬ 
ment.—Trask v. Mills Novelty Co., 
supra. 

81. Me.—Corthell v. Summit Thread 
Co., 167 A. 79, 132 Me. 94, 92 A.L. 
R. 1391. 

Reasonable compensation 
Inventions consisting of bobbin 
controlling adjunct and bossed disc 
patents which employee turned over 
to employer, which inventions 
brought and held profitable custom- 
ers for employer, mill and machine 
shop owner, in shoe trade, had rea¬ 
sonable value of fllve thousand dol- 
lars and employee was entitled to 
such sum, together with interest 
thereon from date of writ.—Corthell 
V. Summit Thread Co., supra. 

82. U.S.—Cool V. International Shoe 
Co., C.C.A.MO., 142 F.2d 318. 

Ind.— 1?. H. & F. M. Roots Co. v. 
Morgan, 147 N.E. 281, 84 Ind.App. 
32. 

83. U.S.—Matarese v. Moore-McCor- 
mack Lines, C.C.A.N.T., 168 F.2d 
631. 

Ind.—Ft. Wayne, C. & L. R. Co. v. 
Haberkom, 44 N.E. 322. 16 Ind. 
App. 479. 


84. U.S.—McAleer v. U. S., Ct.Cl., 
14 S.Ct. 160, 150 U.S. 424, 37 L. 
Ed. 1130. 

85. U.S.—^Dovel v. Sloss-Sheffleld 
Steel & Iron Co., C.C.A.Ala., 139 
F.2d 36, certiorari denied 64 S.Ct. 
1057, 322 U.S. 740, 88 L.Ed. 1673— 
Knapp V. U. S., 46 Ct.Cl. '601. . 

39 C.J. p 131 note 23. 

86. U.S.—Grip Nut Co. v. Sharp, 
C.C.A.I11., 160 F.2d 192, certiorari 
denied Sharp v. Grip Nut Co., 66 
S.Ct. 55, 326 U.S. 742, 90 L.Ed. 443 
—Bowers v. Woodman, D.C.Mass., 
69 F.2d 797—^Brown v. L. V. Marks 
& Sons Co., D.C.Ky., 64 F.Supp. 352 
—^Wilson V. American Circular 
Loom Co., Mass., 187 F. 840, 109 
C.C.A. 600. 

111.—Chicago Daily News v. Kohler, 
196 N.E. 445, 360 111. 351. 

Ky.—^Dorton v. Ashland Oil & Re- 
fining Co., 197 S.W.2d 274, 303 Ky. 
279. 

Pa.—Manross v. Warr-Penn Reflning 
Co., 17 Pa.Dist. & Co. 485, afflrmed 
167 A. 664, 312 Pa. 241. 

Wis.—^Barlow & Seelig Mfg. Co. v. 

Patch, 286 N.W. 677, 232 Wis. 220. 
Goverument employee 
U.S.—Gates v. U. S., 87 Ct.Cl. 368. 
Agreement for compensation not 
shown 

Ky.—Dorton v. Ashland Oil & Re¬ 
flning Co., 197 S.W.2d 274, 303 Ky. 
279. 

Mich.—^Pajalich v. Ford Motor Co., 
255 N.W. 219, 267 Mich. 418. 

87. Mich.—^Nahikian v. Mattingly, 
261 N.W. 421, 266 Mich. 128. 

Patent obtalned through breach of 
trust 

Where corporation*s employee and 
not corporation’s executive was the 
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flrst inventor of cushion spring con- 
struction, and executive’s patent was 
obtained through executives* breach 
of trust, Corporation was entitled to 
all royalties received therefrom by 
executives, less expenses incurred in 
obtaining the patent.—L. A. Toung 
Spring & Wire Corporation v. Falis, 
11 N.W.2d 329, 307 Mich. 69. 

88. U.S.—General Paint Corporation 
V. Kramer, C.C.A.Okl., 68 F.2d 40, 
certiorari denied 64 S.Ct. 628, 292 
U.S. 623, 78 L.Ed. 1478. 

Mich.—^Kysor v. Alma Motor Co., 287 
N.W. 386, 290 Mich. 76. 

89. U.S.—^Heywood-Wakefleld Co. v. 
Small, C.C.A.Mass., 87 P.2d 716, 
certiorari denied 67 S.Ct. 926, 301 
U.S. 698, 81 L.Ed. 1353. 

Actions for infringement of patents 
generally see the C.J.S. title Pat¬ 
ents §§ 310-361, also 48 C.J. p 323 
note 55 et seq. 

Evldenoe 

Evidence in patent infringement 
suit failed to establish defendant 
corporation’s claim of license from 
patentee in its employ.—Kny-Scheer- 
er Corporation v. American Steriliz- 
er Co., D.C.N.T., 6 F.Supp. 273. 
Oorroboration 

Where an exhibit furnishes cor- 
roboration of plaintife's testimony as 
to his claim that invention was made 
when of£ duty, in absence of other 
testimony such oorroboration is ac- 
cepted.—Shearer v. U. S., 87 Ct.Cl. 
40. 

Questlon of law ov faot 
Whether employee, hired to check 
drawings, who on his own time and 
from his own materials invented 
chair base appllcable to employer’s 
, business and showed employer his 
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or an assignment of, an invention, or patent there- ‘ signment of his inventions or patents thereon.^^ 
on, to the employer or to compel a reassignment.^® In defense to an action by an employee for com- 

Cancellation or reassignment may not be obtained pensation various matters have been urged,^5 guch 

where there is an adequate remedy at law.^^ In as laches.^® A tender of a reassignment by the 

suits to cancel or rescind or to compel a reassign- employer to the employee which reserves shop 

ment, the general rules in civil actions ordinarily rights to the employer does not constitute a de- 
apply with respect to pleadings^S and evidence.93 fense to an action for the value of the invention 

or patent rights assigned.^^. The general rules in 
Actions to recover compensation. In a proper civil actions ordinarily are applicable with respect 

case an employee may maintain an action to recover to plcading,98 evidence,®^ including its admissibil- 


compensation from his employer f( 

model, conferred shop right on em¬ 
ployer, was question of fact.—Small 
V. Heywood-Wakefleld Co*, D.C.Mass., 
13 P.Supp. 825, affirmed, C.C.A., Hey- 
wood-Wakefield Co. v. Small, 87 P.2d 
716, certiorari denied 67 S.Ct. 925, 
301 U.S. 698, 81 L.Ed. 1353. 

90. Mich.—Kysor v. Alma Motor 
Co., 287 N.W. 385, 290 Mich. 76. 

91. I3el.—0’Neil v. E. I. Du Pont 
de Nemours & Co., 107 A. 770, 12 
Del.Ch. 120. 

92. Complaint 

In englncer’s action agalnst motor 
truck manufacturer to secure reas- 
Bignment of certa!n patent applica- 
tlons, allegations of complaint charg- 
ing that plaintiif had been induced 
to assign patents by false rcpresen- 
tations and pratenses of defendant 
were sufficient, if proved, to entitle 
plalntiff to a rescission of assign- 
ments.—Kysor v. Alma Motor Co., 
287 N.W. 385, 290 Mich. 76. 

93. Evldence lield sufficient 

(1) To support flnding or judg- 
ment for employer.—Hebbard v. 
American Zinc, Lead & Smelting Co., 
C.C.A.MO., 161 F.2d 339—Bowen v. 
B. F. Goodrich Co., C.C.A.Ohlo, 36 F. 
2d 306. 

(2) In action to have declared void 
an agreement entered Into by plain- 
tiflC with defendant institute con- 
ferring royalty rights on defendant 
with reference to invention con- 
ceived by plaintiff while in empJoy 
o£ defendant, either on ground of 
want of consideration or on ground 
of fraud in the inducement, evidence 
supported Judgment for plaintilf.— 
Simmons v. California Institute of 
Technology, Cal.App., 174 P.2d 653. 

94). tr.S.—Matarese v. Moore-Mc- 
Cormack Lines, C.C.A.N.Y., 158 F. 
2d 631. . 

Actions relating to compensation 
generally see infra §§ 122-137. 
Liability of employer for compensa¬ 
tion see supra subdivlslon e of 
this sectlon. 

95. U.S.—General Palnt Corporation 
. V. Kramer, C.C.A.OkL, 68 F.2d 40, 
certiorari denied 64 S.Ct 628, 292 
U.S.' 623, 78 L.Ed. 1478. 

90. licatters con^itutliig lachas 
(l> Bmployee*s action to recover 


r the use or as- j ityi and weight 

jnst compensation from employer 
for use of employee*s invented de- 
vlces for many years was not barred 
by laches where there was no show- 
ing that delay prejudiced employer 
and complaint alleged that delay was 
due as much to employer as to em¬ 
ployee.—Cool V. International Shoe 
Co., C.C.A.MO., 142 F.2d 318. 

(2) Employee’s action to recover 
compensation for employer's use of 
employee^s invented devices was not 
barred by laches where complaint 
did not disclose that cause of action' 
accrued at any particular time and 
defendant did not request plaintiff 
to state the time at which compen¬ 
sation became due or date on which 
cause of action accrued.—Cool v. 
International Shoe Co., supra. 

97. U.S.—General Paint Corporation 
V. Kramer, C.C.A.Okl., U F.2d 40, 
certiorari denied 64 S.Ct. 628, 292 

U. S. 623, 78 L.Ed. 1478. 

98. U.S.—Cool V. International Shoe 
Co., C.C.A.MO., 142 F.2d 318. 

99. U.S.—General Palnt Corporation 

V. Kramer, C.C.A.Okl., 68 P.2d 40, 
certiorari denied 64 S.Ct. 628, 292 
U.S. 623, 78 L.Ed. 1478. 

1. Evidence held adndsslble 

(1) In action on implicd contract 
for reasonable value of inventions 
and patent rights assigned, proof of 
reasonable royalties was admissible 
and entitled to be considered by jury 
as element in arriving at value.— 
General Paint Corporation v. Kra¬ 
mer, supra. 

(2) In salesman*s action agalnst 
his master for compensation for ad- 
vertising idea Invented by salesman, 
involving use of advertising sound 
car, testimony of ma.ster's offlcials 
that use of master’s trade-mark on 
sound car had been discussed many 
years before salesman was employed, 
and that they were familiar with 
such type of advertising years before 
salesnian claimed to have evolved 
the idea was admissible.—Salon v. 
W. M. Finck & Co., 4 N.W.2d 469, 
302 Mich. 66. 

(3) In action to recover reasonable 
value of use of certain Inventive 
ideas disclosed by .employee to an 
i agent Of employei' in expectatibn of 
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and sufSdency,® and such general 

payment, patents obtained by em¬ 
ployee after disclosure of inventive 
ideas to employer’s agent were prop- 
erly admitted as part of histoiw of 
events between parties taken piirsu- 
ant to agentes direction and plan of 
retaining the benefit to employer 
alone.—Matarese v. Moore-MoCor’* 
mack Lines, C.C.A.N.Y., 168 P.2d 631. 
Evidence held inadmissible , 

U.S.—Dovel V. Sloss-Sheffield Steel 

& Iron Co., C.aA.Ala., 139 F.2d 36, 

certiorari denied 64 S.Ct. 1057, 322 

U.S. 740, 88 L.Ed. 1573. 

2. Evidence held sufficient 

(1) To support findihgs that em¬ 
ployee was under no contractual 
duty to make inventions for employ¬ 
er and that no custom existed re- 
quiring employees to assign Ihoir 
patents to employer.—Howard v. 
Howe, C.C.A.Ill., 61 F.2d 677, certio¬ 
rari denied 53 S.Ct. 527, 289 U.S. 
731, 77 L.Ed. 1480. 

(2) To warrant flnding that do-^ 
fendant employer agreed to furnisb 
ali materials for construction of ma- 
chine which plaintilf employee was 
to endeavor to perfect.—Scrmuks v. 
Automatic Aluminum Heel Co., 1'53- 
N.E. 8, 256 Mass. 478. 

(3) In suit by mcchanical engi- 
neor against employer for accounting 
for proflts from sale of annealing 
furnaces, allogcdly due under con¬ 
tract for per cent of proflts from 
sale of right to, uso of invention or 
patent, cvidonco sustained flnding 
that engineor was coinventor of pat- 
entod anncaling furnace sold by em¬ 
ployer.—Sylvester v. Simplex Engi- 
neering Co., 1'92 A. 125, 326 Pa. 235. 

(4) Other evidence.—^Matarese v. 
Mooi:o«-McCormack Lines, C.C.A.N.Y., 
158 F;2d 631'—^Dysart v. Romington 
Rand, D.(C.Conn„ 40 F.Supp. 596. 
Evideupe held lusufficieut 

(1) - To. establish that employer 
agrecd 'to pay employee any com- 
mlssion, for right' to use patent cov- 
ering invention relating to Jacob's 
ladder.—Salterini v. Schneider, 46 N. 
Y.S.2d 646, 

(2) To Show that. employee grant- 
ing exclusive use of device to em- 
plo>yer took undue advantage of em¬ 
ployer.—Myers v. Gerjaardt 176 N.B^. 
713„, 344 III, 6?0, 
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rules ordinarily are-applicable to trial,3 damages,^ 
and review.5 , 

Actions, hy employers to recover employee^s ,in- 
ifentions, Where the employer 'claims the owner- 
ship of inventions made by the employee or of pat- 
ents thereon, as considered supra subdivisions b, c 
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of this sectioil> by appropriate remedy he may es- 
tablish his ownership and compel the employee to 
assign the inventions or patents thereon.^ Various 
matters have been urged in defense to such ac- 
tions,7 such as estoppel^ or laches.^ A contract 
providing for the assignment qf the employee’s in¬ 
ventions to his employer will not be enforced in 


(3) To sustain defehses 'of fraud 
and estopljel, based on employee‘s 
failure to make an issue of his pat¬ 
ent claim when defendant purchased 
assigneris’ assets.—Dysart .y. Rem- 
ington Rand, supra. 

(4) To sustain emplover^s claim 
to invention by way of shop right, 
license, or equitable or legal title 
based on employee’s position as an 
offleer of employer when invention 
was made.—Dysart v. Remington 
Rand, D.C.Conn., 40 F.Supp. 596. 

' ('5) Letter of patentee to employ- 
er^s president inviting employer to 
buy rights in the patents so that 
patentee would be relieved of em- 
barrassment as to licensing nearby 
competitors was insuflicient to prove 
contract of employer to pay royal- 
lies.“Dovel v. Sloss-Sheffield Steel 
& Iron Co., C.C.A.Ala., 139 P.2d 36/ 
certiorari denied 64 S.Ct. 1067, 3212 
r.S. 740, 88 L.Ed. 1673. . 

8. . Qiiestions of law and fact 
XJ.S.—Matarese v. Moore-McCormack 
Lines, • G.C.A.N.Y., 168 F.2d 631. 
lustructious 

In action for conipensatlon for use 
of certain inventions disclosed by 
employee to employer’s agent in ex- 
pectation’ of payment, court properly 
charged that recovery must be based 
on reasonable value of use of the 
devices and reasonable value. of 
Services rendered by employee.—Ma¬ 
tarese V. Moore-McCormack Lines, 
supra. 

4. U.S.—Matarese v. Moore-McCor- 
mack Lines, supra. 

N.Y.—McNamara v. Powell, '11 -N.Y. 
S.2d 491, 256 App.Div. 554, reargu- 
ment denied 12 N.Y.S.2d 773, 257 
- App.biy. 913. 

Profits reaUzed from sales 
Where automobile muffier manu- 
facturer and his successor attempted 
to deprive manufacturer's salesman' 
of invention of improved automobile 
muffler and as part of such scheme 
manufacturer flled application for 
patent which resulted .in litigation 
which terminated in favor of iSales- 
man, manufacturer and successor' 
were liable to account to salesman 
for profits realized froiri sai^ of muf- 
flers by manufacturer and successor, 
from date on , which muffler was| 
wrongfully appropriated to date on 
which patent was issued to sa-les- 
mah.—McNamara* v. • Powell, . supra. 
Ssces^yeness 

In action'fpr reasonable value of 
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use of certain inventiye ideas re- 
garding cargo loading and iinload- 
ing apparatus disclosed by employee 
to employer’s agent in expectation of 
payment, an award of forty thou- 
sand dollars was not excessive under 
evidence.—Matarese v. Moore-Mc- 
Cormack Lines, C.C.A.N.Y., 158 F.2d 
631. 

Bxpenses of litigatios. 

N. Y.—McNamara v. Powell, 11 N.Y. 
S.2d 491, 256 App.Div. 654, reargu- 
ment denied 12 N.Y.S.2d 778, 267 
App.Div. 913. ‘ 

5. Afarmance by divided court 
In action by employee bn contract 
for invention of motor accessories, 
decision that employee was entitlcd 
to recover royalties on carburetors 
sold, but not unearned minimum 
royalties, was affirmed by ' divided 
court.—Carter v. Marvel Carburetor 
Cb., 248 ff.W. 546, 263 Mich. 48, cer¬ 
tiorari denied Marvel Carburetor Co. 
V. Carter, 64 S.Ct. 92, 290 U.S. 673, 
78 L.Ed. 681. 

O. U.S.—Qonway v. WTiite, C.C.A. 
Conn,, 29.3’-F. 837. 

Specific performance to compel as¬ 
signment of patents see the C.J.S. 
title Specific Performance § 67, 

also 58 C.J. p 1038 note 73 et seq. 
Invention. not patentable 

Where defendant orally contracted 
to assign to plaintiff ali rights to 
any patentable invention or device 
he was employed to work on, or 
application not yet acted, on by the 
patent office, but had not agreed to 
refi'aiEt from divulging any secret 
process of the plaintifC, 'defendant, 
and defendant company organized by 
him could not be restrained from ’us- 
ing his inventions, not patentable for 
lack of novelty, and which could be 
easily seen and copied, since an as¬ 
signment tliereof would give no 
rights.—^Shur-Loc Elevator Safety 
'Co. V. Purcell, 188 N.Y.S, 25, 196 App. 
Div. 546. 

CoudltloiLS precedeut 

Tender of balance due employee 
by employer for assignment of pat¬ 
ent appllcations was not required be- 
fore suit to . ‘conipel assignment, 
wherp employee revoked plaintiff’s 
.ajt,tomey's po\ver. of attorney to pre- 
pare applications and denied rights 
claimed T5)y plalntiif before issuance 
of 'patents.—Tennessee Copper & 
Chemical Corrfo.ration v. Martin, D. 
C.N.J., ,4 F.Supp. 38, affirm^d, C.C.A., 
Martin v. Tennessee Copper & .Chem-'; 
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ical Corporation, 66 F.2d 187, certio¬ 
rari denied 64 S.Ct. 120, 290 U.S. 
683, 78 L.Ed. 588. 

7. U.S.—Pure Oil Co. v. Hyman, C. 

C.A.I11., 95 F.2d 22. 

8. Oyiatters constitutiug estoppel 

(1) Where defendant, , while em¬ 
ployed by plaintiff, agreed to assign 
to plaintiff any patents which he 
might make in rust-proofing of met- 
als, and called plaintiffis attention 
to a rusticide process invented by 
him, and was willing to turn it over 
to plaintiff, and plaintiff gave de¬ 
fendant to understand plaintiff did 
not want it, and defendant eritered 
into engagement with others, plain¬ 
tiff was estopped to insist on assign¬ 
ment of such patent.—Parker Rust- 
Proof Co. V. Allen, 203 N.W. 890, 231 
Mich. 69. 

(2> Plaintiff is estopped to claim 
inventions of a former employee by 
causing an interference to be de- 
clared between claims of employee’s 
patents and claims of an application 
for reissue of a patent in which it 
was interested.—Pure Oil Co. v. Hy¬ 
man, ,C.C.A.I11., 95 P.2d 22. 

(3) Fact that employee, who 
agreed that inventions should be 
employer^s property, spbmitted to 
superior, possessing no flnal author- 
ity, his plan, drawings, and report 
respecting invention, which superior 
studied and returned with criticisms, 
did not Show rejection of invention 
which would estop employer to re¬ 
quire assignment of patent obtained 
by employee after leaving employ- 
ment.—^Du Pont Rayon Co. v. Paley, 
D.CJ.Ill., 4 F.Supp. 290, ’ affirmed, C. 

Paley v. Du. Po'nt Rayon Co., 
71 F.2d 856. 

9. ,U,S.—Pure Oil Co. v. Hyman, C. 

C.A.Ill., 95 P.2d 22. 

Mass.—Hoyt v. Corporon, 168 N.E. 

94, 268 Mass.' 544. 

Delay in prosecuting patent applica, 
tion 

Corporation suing its former em¬ 
ployee for assignment of patent \^as 
not at fault in failing to prosecute 
application for patent within reason¬ 
able time, in absence, of full revela- 
tion of facts to it—^New Jersey Zinc 
Co. V. Singmaster, 4 F.Supp. 967. 
modified on other grounds, C.C.A., 71 
F.2d 277, certiorari denied ■ Sing¬ 
master V. New Jersey Zinc Co., 55 
S.Ct'106, 293 U>S. .591, 79 L.Ed. 685, 
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equity where the employer is himself in default 
Where the employee refuses to execute an assign- 
ment on request of the employer at a time when the 
employer was not in default, the subsequent bank- 


ruptcy of the employer constitutas no defense.^i 

The general rules in civil actions ordinarily ap- 
ply with respect to evidence,l2 including its admis- 
siklityi3 and weight and sufficiency,i4 and also with 


10. U.S.—Conway v. White, D.C. 

Conn,> 300 F. S66, reversed on oth- 

er grounds, C.G.A., 9 F.2d 863. 

39 C.J. p 130 note 97. 

IX. U.S.—Conway v. White. C.C.A. 

•Conn., 292 F. 837. 

12. PsrestimptlaiLS 

Sales manager's interest and as- 
sistance in procuring patents for 
employer did not warrant presump- 
tion of contract to transfer patents 
to employer.—Amdyco Corporation 
V. Urquhart, D.C.Pa.. 39 P.2d 943, 
afflrmed. C.C.A., 61 P.2d 1072, cer¬ 
tiorari denied 62 S.Ct. 265, 284 U.S. 
689, 76 L.Ed. 582. 

Biirden of proof 

(1) In suit to compel employee to 
assdgn patent to employer, employer 
Jiad burden of proving claim that 
.employee was engaged to develop the 
patented device.—Gear Grinding 
Madh. Co. v. Stuber, 276 N.W. 514, 
283 Mich. 456. 

C2) Where employee was em- 
ployed, not in hope he would invent 
'new machine or new mechanical 
.ynovement, but to improve washing 
.machine which company was then 
jnanufacturlng, burden was on com- 
;pany to prove that relationship of 
•parties was changed by their subse- 
.quent. conduct so as to entitle com¬ 
pany to invention of employee.—Bar- 
iow & Seelig Mfg. Co. v. Patch, 286 
J^.W. 677, 282 Wis. 220. 

(3) In suit against former labora- 
tory employee to compel assignmcnt 
of an inventor’s interest in an appli- 
cation for a patent on a flexible fiuid 
^eal for use in automobile engines, 
.employer had burden of proving a 
ciear and specific contract of assign- 
ment covering former employee’s 
^nterest in his invention.—Crane 
Packing Co. v. Brummer, 67 N.E.2d 
892, 329 IlLApp. 272. 

13. EvldeiLce held admlssible 

Evidence of judge*s opinion that 
Corporation could claim patent for 
improvement of process was inad- 
missible, where rendcred after rela- 
tlons were entered Into.—North v. 
Atlas Brick Co., Tex.Civ.App., 281 S. 
W. 608, modified on other grounds 
Atlas Brick Co. v. North, Com.App., 
288 S.W. 146. 

Bvidence held liiadmi&Blble 

Testimony as to when witness 
heard that manager claimed patent 
fidversely to Corporation was im- 
jnaterial.—North v. Atlas Brick Co., 
^Tex.Civ.App., 281 S.W. 608, modified 
.on other grounds Atlas Brick Co. v. 
,North, COhi.App., 288 S.W. 146. 


14. Prior assignmezLts 

The fact that employee had as- 
signed other patents or inventions 
to employer is some evidence of 
exlstence of agreement to assign all 
inventions, but not conclusi ve.— 
Bowers v. Woodman, D.C.Mass., 69 
F.2d 797. 

Evidence held sufficient 

(1) In general.—Grip Nut Co. v. 
Sharp, C.C.A.ril., 150 P.2d 192, cer¬ 
tiorari denied Sharp v. Grip Nut Co., 
66 S.Ct. 65, 326 U.S. 742, 90 L.Ed. 
443. 

(2) To establish alleged represen- 
tations by principaTs agent In re¬ 
spect of protection of employees on 
inventions.—St. Louis & 0’FaUon 
Coal Co. V. Dinwiddie, D.C.Md., 53 F. 
2d 665, affirmed, C.C.A., Dinwiddie 
V. St. Louis & 0'Fallon Coal Co., 64 
F.2d 303. 

(3) To establish that discoveries 
were made by employees in course 
of employment and in conneclion 
with employment.—St. Louis & 0’- 
Fallon Coal Co. v. Dinwiddie, D.C. 
Md., 53 F.2d 655, affirmed, C.C.A., 
Dinwiddie v. St. Louis & 0’Fallon 
Coal Co., 64 P.2d 30$. 

(4) To Show or sustain finding 
that employee's invention or patent 
thereon belonged to employer. 

U.S.—Martin v. Tennessee Copper & 
Chemical Corporation, C.C.A.N.J., 
66 F.2d 187, 54 S.Ct. 120, 290 U.S. 

! 683, 78 L.Ed. 58S~-Dinwiddie v. 

St. Louis & 0’Fallon Coal Co., C. j 
C.A.Md., 64 F.2d 303—Magnetic 
Mfg. Co. V. Dlngs Magnetic Sepa¬ 
rator Co., C.C.A.Wis., 16 F.2d 739, 
certiorari denied 47 S.Ct. 686, 274 
U.S. 740, 71 L.Ed. 1320—Crown 
Cork & Seal Co. v. Fankhanel, D. 
C.Md., 49 F.Supp. 611—New Jersey 
Zinc Co. V. Singmaster, D.C.N.T., 
4 F.Supp. 967, modified on other 
grounds, C.C.A., 71 F.2d 277, cer¬ 
tiorari denied Singmaster v. New 
Jersey Zinc Co., 66 S.Ct. 106, 293 
U.S. 591, 79 L.Ed. 685. 

Fla.—State v. -Neal, 12 So.2d 690, 
152 Fla. 582, certiorari denied 64 
S.Ct. 191, 320 U.S. 783, 88 L.Ed. 
470, rehearing denied 64 S.Ct. 259, 
320 U.S. 814, 88 L.Ed. 492. 

Mass.—^National Development Co. v. 
Gray, 65 N.B.2d 783, 316 Mass. 
240, 153 A.L.R. 973. 

(5) To Show or sustain finding 
that employee’s invention or patent 
thereon did not belong to employer. 
Fla.—State Board of Education v. 

■ Bourne, 7 So.2d 838, 150 Fla. 323. 
Mich.—Gear Grinding Mach. Co. v. 

Stuber, 276 N.W. 614, 282 Mich. 
455. 


(6) To Show that defendant, in 
employing inventor who had previ- 
ously been employed by plaintiff, 
acted in good faith and in belief 
employee had right to leave plain- 
tiff’s employment.—National Cash 
Register Co. v. Remington Arms Co., 
209 N.T.S. 40, 212 App.Div. 343, af¬ 
firmed 161 N.E. 144, 242 N.T. 99, re- 
argument denied 152 N.E. 431, 242 
N.Y. 669. 

(7) To Show that invention had 
been completed before defendant en¬ 
tered plaintiffi's employ.—Sharples' v. 
McCornack, 99 A. 153, 254 Pa. 535. 

(8) To support findings that in¬ 
ventions were conceived after em- 
ployment terminated.—Pure Oil Co. 
V. Hyman, C.C.A.Ill., 95 F.2d 22. 

(9) To sustain finding that em¬ 
ployee was released from contract 
reserving to employer Inventions.— 
National Cash Register Co. v. Rem- 
inglon Arms Co., 161 N.E. 144, 242 
N.Y. 99, reargument denied 162 N.E. 
431, 242 N.Y. 669. 

(10) To sustain finding that em¬ 
ployee, while in position of trust, 
unlawfully appropriated to her own 
use idea for patent belonging to 
plaintiffs and supported concluslon 
that employee commltted breach of 
trust by obtaining a patent thereon. 
—Transparent Ruler Co. v. C-Thru 
Ruler Co., 28 A.2d 232, 129 Conn. 
369. 

Evidence held Insufflclent 

(1) In general.—^Wolf Mineral 
Process Corporation v. Minerals 
Separatlon North American Corpora¬ 
tion, C.C.A.Md., 18 F.2d 483, certio¬ 
rari denied 48 S.Ct. 118, 276 U.S. 658, 
72 L.Ed. 426. 

(2) To establish express agreement 
on part of employee to assign pat¬ 
ents for inventions to employer. 

U.S.—Bowers v. Woodman, D.C. 

Mass., 69 F.2d 797. 

Wis.—Barlow & Soellg Mfg. Co. v. 

Patch, 286 N.W. 677, 232 Wis. 220. 

(3) To Show that employoe’s In¬ 
vention or patent thereon belonged 
to employer,—Lambert Tire & Rub¬ 
ber Co. V. Brubaker Tire Co., C.C.A. 
Ohio, 6 F.2d 414—Crites v. Radtke, 
D.C.N.Y., 28 F.Supp. 282, new trial 
denied 29 F.Supp. 970. 

(4) To Show that inventions made 
by government employees and 
claimed by government covered mat- 
ters assigned for research.—^U. S. v. 
Dubilier Condenser Corporation, C.C. 
A.Del., 69 F.2d 381, affirmed 63 S.Ct. 
554, 289 U.S. 178, 77 L.Ed. 1114, 85 
A.L.R. 1488, amended 63 S.Ct 687, 
289 U.S. 706, 77 L.Ed. 1462. 
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respect to trial and judgmentl® 

§74. Property, Minerai Deposits, Etc., Found 
by Employee 

The employee is entitied to property, minera! depos¬ 
its, etc., which he has found by his own efforts, uniess 
there exists an obiigation to the contrary based either on 
contract or on circumstances disciosing a confidentiai or 
trust reiationship between him and his employer. 

Questions of title as between employer and em¬ 
ployee involving ownership rights m mines and min¬ 
erai ciaims are governed by the principies of law 
applicable to the ownership of the inventions and 
discoveries of the employee; the employee is en¬ 
titied to the fruit of his own efforts in the absence 
of an obiigation to the contrary based either on a 
contract, express or implied, or on circumstances 
disciosing a confidentiai or other trust reiationship 
between him and his employer.16 

As considered in Finding Lost Goods § 5 d, an 
employee who finds a lost chattel while engaged 
in work for his employer is entitied thereto as 
against his employer if the latter is not the owner. 


§ 75. Rules, Regulations, and Usages 

An employee op servant is under the obiigation to 
obey the reasonabie rules and regulations imposed by the 
employer. 

Subject to statutory provisions, an employer may 
make reasonabie rules and regulations for the con- 
duct of his business,!*^ and an assumption is import- 
ed into the contract of employment that the serv¬ 
ant will obey all reasonabie rules and regulations 
incidental to the carrying out of the contract, 
of which he has knowledge,l9 or of which he is 
chargeable with notice,20 at the time the employ¬ 
ment is entered into. 

Rules which first come to the employee^s notice 
after he has made his contract,or which are not 
promulgated until after he has commenced work,22 
are not binding on him uniess he accepts them as a 
part of his contract. Where the acceptance is giv- 
en in advance of their promulgation, as where the 
contract provides in terms that the employee shall 
obey such rules and regulations as the employer 
shall afterward make, the employee is stili not 
bound uniess he receives notice of them.^s 

Employee^s skill and care. The employee^s use. 


15. Questions of law or fact 

U. S.—Lion Mfg. Corporation v. Chi- 

cago Plexible Shaft Co., C.C.A. 

111., 106 P.2d 930, 

Findlngs 

In former employer’s action to 
compel assignment of patent trial 
j'udge’s finding as to nature of form¬ 
er employee’s work and the granting 
of relief to plaintifC were tantamount 
to finding that former employee was 
under implied obiigation to assign 
patent to plaintiif.—^National Devel- 
opment Co. v. G-ray, 55 N.E.2d 783, 
316 Mass. 240, 153 A.L.R. 978. 

Judgment or decree 

(1) Judgment requiring defendant 
to assign to plaintifC patents based 
on invention which was resuit of 
combined efforts of plaintifTs form¬ 
er employee and of three others, at | 
great expense to defendant, and 
which did not infringe plaintiff’s 
patent rights, was harsh and inequi- 
table.—^National Cash Register Co. 

V. Remington Arms Co., 209 N.Y.S. 
40, 212 App.Piv. 343, affirmed 151 
N.E. 144, 242 N.T. 99, reargument 
denied 152 N.E. 431, 242 N.Y. 669. 

(2) Decree entitling Corporation to 
shop rights in bolt, based on find¬ 
ing that 'president of Corporation, 
and not his brother-in-law, invented 
bolt, was unauthorized where broth- 
er-in-law was not party to suit.— 
Plannery Bolt Co. v. Flannery, C. 
C.A.Pa., 86 F.2d 43. 


16. Cal.—Burns v. Clark, 66 P. 12, 
133 Cal. 634, 86 Am.S.R. 233, 

39 C.J. p 132 note 26. 

Inventions and discoveries of em¬ 
ployee see supra § 73. 

Location of mining ciaims by agents 
see the C.J.S. title Mines and 
Minerals § 29, also 40 C.J. p 773 
note 64 et seq. 

17. U.S.—N. L. R. B. v. Kopman- 
Woracek Shoe Mfg. Co., C.C.A.8, 
158 P.2d 103—Midland Steel Prod¬ 
ucts Co. V. N. L. R. B., C.C.A.6, 
113 F.2d 800. 

N.Y.—New York State Labor Rela¬ 
tione Board v. Union Club of City 
of N. Y., 52 N.Y.S.2d 74, 268 App. 
Div. 516, reversed on other grounds 
68 N.E.2d 29, 295 N.Y. 916. 
Employer may prescrlbe terms of 
employment contract by general 
rules or regulations, if employees 
consent.—^New Jersey Zinc Co. v. 
Singmaster, D.C.N.Y^ 4 P.Supp. 967, 
modified on other grounds, C.C.A., 71 
P.2d 277, certiorari denied Sing¬ 
master V, New Jersey Zinc Co., 55 
S.Ct. 106, 293 U.S. 691, 79 L.Ed. 685. 

Employer may regulate his ean- 
ployees by rules and orders, and may 
define sphere of duty of his em¬ 
ployees.—^Reis V. Breeze Corpora- 
tions, 16 A.2d 53, 18 N.J.Misc. 532. 

18. U.S.—^N. L. R. B. V. Montgomery 
Ward & Co., C.C.A.8, 157 P.2d 486 
—Midland Steel Products Co. v. 
, N. L. R. B., C.C.A.6, 113 P.2d 800. 
KTeb.—Stofeel v. Metcalfe Const. Co., 
17 N.W.2d 3, 145 Neb. 450. 
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N.Y.—New York State Labor Rela-- 
tions Board v. Union Club of City 
of N. Y., 62 N.Y.S.2d 74, 268 App. 
Div. 516, reversed on other grounds 
68 N.E.2d 29. 295 N.Y. 915. 

Okl.—Corpus Juris oited in Borden. 
V. Day, 168 P.2d 646, 648, 197 Okl. 
110 . 

Tenn.—Standard Oil Co. of Louisi- 
ana v. Entriken, 4 Tenn.App. 57. 
Tex.—^Corpus Juris oited In Bishop. 
V. Texas & P. Ry. Co., Civ.App., 
62 S.W.2d 247, 249. 

39 C.J. p 132 note 29. 

Promulgation of rules for safety of‘ 
employee see infra §§ 270-277. 
Violation as: 

Contributory negligence see infra, 
§ 457. 

Ground for discharge see supra §' 
42. 

19. Tenn.—Standard Oil Co. of Lou-- 
isiana v. Entriken, 4 Tenn.App. 
57. 

39 C.J. p 132 note 30. 

20. Okl.—Borden v. Day, 168 P,2d' 
646, 197 Okl. 110. 

39 C.J. p 132 note 31. 

21. Mass.—Collins v. New England* 
Iron Co., 115 Mass. 23. 

39 C.J. p 132 note 32. 

22. N.J.—^Lehigh Valley R. Co. v. 
Snyder, 28 A. 376, 56 N.J.Law 326,. 

23. N.J.—Lehigh Valley R. Co. v., 
Snyder, supra. 
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of skill and caire does not relieve him of his oblig-a- 
tion to comply with his employer’s rules.24 

§76. Corpora! Punishment 

An employep has no right under ordinary circum- 
stances to infllct corporaf punishment on an employee. 

While a mastcr has a limited right to infriet’Cor- 
poral punishment on one apprenticed to him, as con- 
sidered in Apprentices § 17, an.employer has no 
such right, under, ordinary circumstanccs, over an 
employee,26 even though tlie chastisement is in 
moderation26 and by way of correction.^^ The 
right of the employer to chastise an employee is not 
enlarged by the circumstance of the employee being 
a minor,28 or living in his Household as a member 
of his family,29 or'having been hircd to him by the 
employee’s father, if he received no permission from 
the father to chastise,so or by statutes ’ providing 
that violence to the person docs not amount to as- 
sault and battery in the case of moderate correc- 
tion by a parent of his child, a guardian of his 
ward, a master of his apprenticc, and a teacher of 
his scholar,2i or statutes requiring proprictors of 
manufacturing establishments to cause children in 
their employ to be taught to rcad and write and at- 
tend public worship.32 

Delcgation of right to chastise. The right to 
chastise an employee who is a minor may be dele* 
gated to the employer by the parcnts.23 The right 


to delegate, however, is^itself restricted to a dele- 
gation that is reasonable under the circumstances.34 
Even where there has been a proper delegation of 
tiic power to. the employer, the empbyer in turn 
cannot delegate it to anotherlS^ 

§ 77. Breach of Contract by Employee and 
Actions Therefor 

The employee ts liable to the employer for breach 
of the contract of employment uniess the employer has 
waived the breach. 

In the abscnce of a waiver of the breach, the em¬ 
ployer may recover damages from his employee for 
Icaving his employment in violation of, the contract 
bctween them, as considered infra § 78, or for in- 
volving his employer in loss through his own iiegli- 
gence or wrongful act, as considered infra § 79, 
or generally for any failure to perform the duties 
devolving on him under the employment contract.26 
An employce-^s embezzlcment of his employer’s 
funds constitutes a breach of contract which goes 
to the very root of the subject matter of the con¬ 
tract of servicc.27 In an action by an employer 
against an employee to recover damages to proper- 
ty arising out of breach of contract, where the ele- 
ment of ncgligence is not involved, recovery can be 
had only where the contract i$ breached^S 

'In actions against clnployccs for failure to per¬ 
form the duties devolving on them under the con¬ 
tract of emplo 3 mionty the genefal rules prevailing in 


S4. N.T.—Macauley v. Press Pub. 
155 N.y.S. 1044, 170 App.Div. 
640, afflrmed 119 N.E. 1065, 222 N. 
Y. 696. 

,■89 C.J. p 132 noto 35. 
jgkill and care reciuired employee 
gonorally see supra § 69. 

:2B. Mo.—Cook v. Cook, App., 124 
S.W.2d 675. 

89 C.J. p 132 note 38. 

,00. Conn.—Matthows v. Terry, 10 
Conn. 455. 

Tenn.—Tinkle v. Dunivant, 16 Lea 
603. 

Conn.—Matthews v, Terry, 10 
Conn. 455. 

28. Conn.—Matthews v. Terry, su¬ 
pra. 

89 C.J. p 132 note 41. 

.09. Tcx.—Davi.s v. State, 6 Tex. 
App. 133. 

,00. Tenn.—TGooper v. State, 8 Baxt. 
m, 36 Am.R. 704. 

:3l.. Texi-HPa-vls y. State, 6 Tex.App. 
133. 


32. Conn.—Matthews v. Tetry, 10 
Conn. 455. 

39 C.J. p 132 note 45. 

33. Tenn.—Cooper v. State, 8 Baxt. 
324, 35 Am.R. 704. 

39 C.J. p 133 note 47. 

34. lowa.—Rowe v. Rugg, 91 N.W. 
903, 117 lowa 606, 94 Am.S.R. 318. 

39 C.J. p 133 note 48. 

35. Pa,—Commonwoalth v. Baird, 1 
Ashm. 267. 

39 C.J. p 133 note 49, 

36. K.Y.—Dixon v. Kantor, 299 N. 
Y.S. 507, 165 kisc. 315. 

Ohio.—Ohio Casualty Ins. Co. v. Ca- 
polino, App,, 66 N,E.2d 287. 

30 C.J, p 133 note 54. 

Action: 

AgalnSt employer for breach of 
contract see supra § 11. 
Involvingr inventions of employee 
see supra § 73 f. 

Breach of contract as ground for 
discharge see supra § 42. 
Injunction against breach of con¬ 
tract see Injunctions §§ 82, 138. 
Set-off of damages in action by 
employee for wages see infra § 
126. 


SpeciUc performaiice of contract of 
sorvlce .soo the C.J.S. litle Specifle 
Performance § 82, also 68 C.J. 
p 1050 noto 10 et seq. 

Breach of covenant not to eoxkipetei 
etc. 

Pa.—Pischer & Portor Company V. 

Portor, Com.Pl., 60 Montg.Co. 26'7. 
W.Va.—Household Pinance Corp. v. 

Sutton, 43 S.E.2d 144. 

Cross aotion or reconyentlon 
Newspaper carrier, sollciting his 
subscribors for subscriptions to .cem- 
peting newspaper and failing to fur- 
nish his employer route list or its 
equivalont and take new carrier over 
route, as was customary, before 
surrondering route, was not entitled 
in action by employer for price of 
newspapers to recover damages in 
reconvention from employer for tak- 
ing of routo.—Times-Picayune Pub, 
Co. V. Molenaar, l4a.App., 152 So. 90. 

37. Minn.—Hlubeck v. Beeler, 9 N. 
W.2d 262, 214 Minn. i484—Pelerson 
V. Mayer, 49 N.W.‘246, 46 Minn. 
468, 13 L.R.A. 72. 

Honosty and faithfulness of em¬ 
ployee generally see supra § 67. 

38. Ohio.—Crawford v. Kcllermier, 
175 N.B. 600, 123 Ohio St; 404.' 
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civil actions apply39- as' to trial.^^ Where former 
employees formed a Corporation for the specific 
purpose of utilizing ’ confidential Information and 
secret processes filched from their employer, the 
Corporation is liable for profits realized from the 
beginning of its corporate existence,^! and, in de- 
termining profits, doubts as to deductible items 
■should be resolved against the Corporation and for¬ 
mer employees.^2 

Waiver hy employer. The employer may waive 
nonperformance by the employee.^3 jf the em¬ 
ployer consents to, or acquiesces in, the employee^s 
unlawful act, the employee may defend himself on 
that ground against liability to his employer for 
loss resulting therefrom.44 'A continuance by the 
employer of an employee in his Service, with knowl- 
edge of a breach of the employment contract, has 
been held to constitute a waiver ;45 but it has also 
been held that it is no defense that the employer 
merely accepted his employee’s Services after the 
commission of the unlawful act^^ 


§78. -Aetion for Leaving Employment 

An employee is llable to his employer in damapes as 
a resuit of leaving his emp!oyer's business in violation 
of his agreement. 

An employee who leaves his employer^s business 
in violation of his agreement is Hable to his em¬ 
ployer in damages for the loss sustained.47 Aban- 
donment of the work is not in itself actionable.48 
In order to recover, the employer must show a cbn- 
tract obligating the employee to remain,49' its viola¬ 
tion by the employee,50 and a resulting loss to the 
employer.51 Also an employer may recover dam¬ 
ages from an employee who leaves without notice, 
where the contract or rules of the employer, brought 
to the employee’s notice, require him to give such 
notice.^2 . 

Defenses. The employee may show that the em¬ 
ployer has so conducted himself as to make his posi- 
tion in the business unbearable, in violation of his 
implied undertaking not to do so,53 unless he was 


>39. Sufilciency of evidence 

(1) Evidence in action against 
former newspaper carrier for price 
•of newspapers sold to him showed 
'that sum claimed in reconvention for 
•each of his subscribers was 'not un- 
conditionally due him.—Times-Pica- 
yune Pub. Co. v. Molenaar, La.App., 
162 So. 90. 

(2) Evidence, in action for price 
^of newspapers sold to former, car- 
Tier, filing claim in reconvention for 
sum customarily paid carriers for 
■each subscriber remaining after they 
left plalntife's employ, showed that 
■defendant did not reasonably or fair- 
iy comply with condition precedent 
'that he furnish route list to plain- 

tifC.—Times-Picayune Pub. Co. v. 
Molenaar, supra. 

(3) In action for ' damages on 
'theory of fraud by defendants who 
■ entered into contract with plaintifC 
to manage ranch which was to be 
•operated as summer resort, wherein 
defendants filed cross complaint for 
damages to property caused by plain- 
tifC, evidence warranted judgment 
for defendants.—Brown v. Miller, 141 
P.2d 682, 111 Colo. 327. 

(4) Other evidence.—^Walker- 

Smith Co. V. Roan, Tex.Civ.App., 78 
S.W.2d 743. 

40. N.Y.—Stadium Pictures v. Walk- 

er, 229 N.Y.S. 313, 224 App.Div. 

22 . 

‘39 C.J. p 213 note 54 [d]. 

Questions of law or fact 

Whether plaintiff breached con¬ 
tract employing defendant as actor 
for motion picture by contracting 
to have another produce picture was 
-<luestion of fact.—Stadium Pictures 
''V. Walker, supr-a. 


41. K.J.—Irving Iron Works v. Ker- 

low Steel Plooring Co., 143 A. 145, 

103 N.^.Efl. 240. 

42. N.J.—Irving Iron Works v. 

Kerlow Steel 'Plooring Co., supra. 

Particular items held deductible 

(1) Disbursements representing 
actual cost.of manufacture and sale 
of product.—Irving Iron Works v. 
Kerlow Steel Flooring Co., supra. 

(2) Expense of advertising.—Irv¬ 
ing Iron Works v, Kerlow Steel 
Flooring Co., supra. 

(3) Expense of maintaining and 
repairing machinery and equipment 
used by corporatidn.—Irving Iron 
Works v. Kerlow Steel Flooring Co., 
supra. 

Particular Items held uot deductible 

(1) Advances to agents from Cor¬ 
poration.—Irving Iron Works v. Ker¬ 
low Steel Flooring Co., supra. 

(2) Claim for amortization on 
patents of Corporation.—Irving Iron 
Works V. Kerlow Steel Flooring Co., 
supra. 

(3) Claim for obsolescence was 
not separately deductible.—Irving 
Iron Works v. Kerlow Steel Floor- 
ing Co., supra. 

.(4) Expenditures for ■ agent's 
equipment, except as to depreciation; 
expense for flre Insurance and taxes 
incurred by Corporation; expenses of 
foreign patents; expenses of litiga- 
tion in accounting suit and former 
criminal proceddings against Corpo¬ 
ration; expenses of organization of 
Corporation;- and reserve for depre¬ 
ciation of machinery, furniture, and 
equipment used by coriioration.-^ 
Irving Iron Works v. Kerlow Steel 
Flooring Cb., supra. 
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43. Pa.—Kemerer v. Johnstown 
Bank & Trust Co., 182 A. 74, 120 
Pa.Super. 173. 

44. N.J.—Englander v. Abraham- 
son-Kaplan Co., 109 A. 307, 93 N. 
J.Law 25. 

39, O.J. p 133 note 56. 

45. Pa.—Kemerer v. Johnstown 
Bank & Trust Co., 182 A. 74, 120 
Pa.Super. 173. 

48. Ark.—Ewing v. Janson, 21 S.W. 
430, 57 Ark. 287. 

39 C.J. p 133 note 56. 

47. N.Y.—Silbert v. Katz, 161 N.Y. 
S. 510. 

39 C.J. p 133 note 58. 

Termination of indefinite term see 
supra § 31. 

48. N.Y.—Murphy v. Lindstedt, 127 
N.Y.S; 609, 142 App.Biv. 777. 

49. N.Y.—Murphy v. Lindstedt, su¬ 
pra. 

Wis.—Kaiser v. Better Farms, 24 N. 
W.2d 621, 249 Wis. 302. 

39 C.J. p 134 note 61. 

50. N.Y.—Murphy v. Lindstedt, 127 
N.Y.S. 609, 142 App.Div. 777. 

51. N.Y.—Murphy v. Lindstedt, su¬ 
pra, 

52. Mass.—Stevens v. Reeves, 9 
Pick. 198. 

39 C.J. p 134 note 66. 

Employee’s obedience of rules, reg- 
, ulations, and usages generally see 
supra § 75. 

53. lowa.—Murphy v. Williamson, 
163 .N.W. 211, 180 lowa 29.1. 

39 C.J. p 134 note 66. , 
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hitnself guilty of a breach before his position be- 
came unbearable.®^ 

Proceedings. General rules ordinarily apply in 
actions against an employee for wrongfully leaving 
his employment,55 as with respect to evidence.^® 
The cost of replacing the Services of an employee 
with those of another is sufficiently evidenced by 
the amount actually paid or agreed to be paid to the 
deserting employee.®'^ Additional evidence as to the 
market cost of similar Services, while admissible, is 

not necessary.^8 

Damages. Actual damages suffered by an em- 
ployer from the employee^s wrongful abandonment 
of his Service may be recovered,®^ provided the em- 
ployer has made every effort that can reasonably 
be required of him to fili the vacancy.®® Themeas- 
ure of damages recoverable is the difiference between 
the contract wage and the sum which the employer 


is required tb pay to obtain someone else equally 
capable to fili the vacancy.®^ The authorities are 
in conflict as to whether the employer can also re- 
cover damages for injury to his property resulting 
from the employee’s leaving, a recovery being al- 
lowed in some jurisdictions62 and not in others.®^ 

§ 79. Aetion for Negligence or Wrongful Act 

An employee is llable In damages to his employer for 
his negligence or wrongful act resulting In loss to the 
employer. 

Unless otherwise provided by statute,®^ an action 
for damages lies for the negligence or wrongful act 
of an employee resulting in loss to his employer.<55 
The rule imposing liability on a servant for negli¬ 
gence or wrongful act in favor of his employer is 
applicable in the case of domestic servants,66 in- 
duding chauffeurs or drivers of vehicles.®'^ On the 
other hand, no liability attaches to the employee if 


54. Mo.—^Werner v. Finl^y, 129 S. 
W. 73, 144 Mo.App. 5'54. 

55. 'Affirmative defense 
Employee's 'defense that his posi¬ 
tion had become unbearable is af¬ 
firmative defense which must be 
specially pleaded.—^Werner v. Finley, 
supra. 

56. N.T.—Triangle Waist Co. ,v. 
Todd, 119 N.B. 85, 223 N.T. 27. 


N.T.—Triangle 
Todd, supra. 

Waist 

Co. 

V. 

t. N.T.—Triangle 
Todd, supra. 

Waist 

Co. 

V, 

^ N.T.—Triangle 

Waist 

Co. 

V. 


Todd, 154 N.T.S. 542, 168 App.Div. 
693, reversed on other grounds 
119 N.B. 27, 223 N.T. 27. 


39 C.J. p 134 note 75. 

TVeelcly sum, agreed to be paid ra¬ 
dio musicai director and vocalist, 
was properly excluded in assessing 
employer's damages after employee’s 
refusal to render further Services 
for latter's failure to perform agree- 
ment to refrain from working for 
others during term of employment 
contract.—Rooney v. Weeks, 194 N. 
E. 666, 290 Mass. 18. 

Penalty or lig.uidated damages 

Where an agreement contains sev- 
eral stipulations on both sides of 
such a character that it would be 
difficult to estimate the damages at¬ 
tendant on the breach of some, but 
easy in the case of others, the sum 
specified in the agreement to be paid 
for the breach of any stipulation 
will be construed to be a penalty 
and not liqiuidated damages.—^Ham- 
mer v. Breidenbach, 31 Mo. 49. 

60. Ky.—FuQLua v. Massie, 37 S.W. 

587, 18 Ky.L. 842. 


N.T.—Triangle Waist Co. v. Todd. 
154 N.T.S. '642. 168 App.Div. 693, 
reversed on other grounds 119 N. 
B. 27, 223 N.T. 27. 

61. N.T.—Marcus v. Liner, 147 N. 
T.S. 458. 85 Misc. 368—Silbert V. 
Katz, 151 N.T.S. 510. 

62. Comi.—Satchwell v. Williams, 
40 Conn. 371. 

39 C.J. p 134 note 79. 

63. N.T.—Marcus v. Liner, 147 N. 
T.S. 458, 8'5 Misc. 3'68. 

39 C.J. p 134 note 80. 

64. Effect of workmen’s compensa, 
tlon act 

Provision of workmen^s compensa- 
tion act that acceptance of Its pro- 
visions should be a surrender by 
parties of their rights to any other 
method, form, or amount of compon- 
sation, construed with other portions 
of act, did not deprive employer 
of common-law right to recover 
from employee for injury sustained 
because of employee's alleged neg- 
ligent driving of employer's auto- 
mobile, where both had accepted 
provisions of compensation act.— 
Rosenfleld v. Matthews, 275 N.W. 
698, 201 Minn. 113, 

65. XJ.S.—Greenleaf v. Huntingdon 
& B. T. M. R. & Coal Co., D.O.Pa., 
3 F,R,D, 24. 

La.—Day Bros., Gilham & Winton 
V. Marsan, 131 So. 665, 171 La. 645. 
R.I.—Darman v. Zilch, 186 A. 21, 
56 R.I. 413, 110 A.L.R. 826. 

Tenn.—Standard Oil Co. of Louisi- 
ana v. Entriken, 4 Tenn.App. 57. 
Tex.—^Tarborough v. Fulton, Civ. 
App., 78 S.W.2d 247, error dis- 
missed. 

39 C.J. p 134 note 82. 

Actions involving inventlons of em¬ 
ployee see supra § 73 f. 
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Indemnity as between master and 
servant see Indemnity § 21. 
Liability: 

For breach of employment con¬ 
tract see supra §§ 77, 78. 

Of servant for injuries to third 
persons see infra §§ '576-578. 
Set-off in action by employee for 
wages see infra § 126. 

Breach of confidential relation 
U.S.—Pratt V. Shell Petroleum Cor¬ 
poration, C.O.A.Kan., 100 F.2d 833, 
certiorari denied 59 S.Ct. 776, 306 
U.S. 659, 83 L.Ed. 1056. 

Wrongful oonversion of funds or 
property 

Minn.—Norris v. Cohen, 27 N.W.2d 
277, 223 Minn. 471. 

39 C.J. p 134 note 82 [f], [g]. 

Negligent preparation, of cliattel 
mortgage 

Liability of real estate broker and 
notary public for negligence in 
drawing chattel mortgage was not 
dependent on whether he was prac- 
ticing law unlawfully.—Morris v. 
Mulier, 168 A. 772, 11 N.J.Misc. 866, 
reversed on other grounds 172 A. 
63, 113 N.J.Law 46. 

66. R.I.—^Darman v. Zilch, 186 A. 
21, '56 R.I. 413, 110 A.L.R. 826. 

67. Minn.—Rosenfield v. Matthews, 
275 N.W. 698, 201 Minn. 113. 

Pa.—Hopshire v. Tesenosky, 43 A.2d 
351, 157 ra.Super. 545. 

R.I.—Darman v. Zilch, 7 A.2d 699, 
63 R.I. 127—Darman v. Zilch, 186 
A. 21, 56 R.I. 413, 110 A.L.R. 826. 

Questlon of joint enterprlse was 

not involved in negligence action 
against his chauffeur by owner rid- 
ing in rear seat of automobile at 
time of collision.—Darman v. Zilch, 
supra. 
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he uses the degree of care required under the cir- 
cumstances in the performance of his duties®^ or if 
the loss to the employer is not the natural resuit of 
his act.®^ 

Defenses. Various matters have been urged as 
defenses in actions by employers against employees 
for negligence or wrongful acts.'^o The employer 
may be barred from recovery because of his con- 
tributory negligence'^^ or assumption of risk;72 
but ,the negligence of the servant is not imputed to 
the master so as to preclude recovery against the 
servant for negligence in injuring the person or 
property of the master.73 An employee may defend 
in an action charging him with negligence by show- 
ing that the employer was himself guilty of negli¬ 
gence in furnishing a faulty plan or equipment or 
defective tools for the work,74 unless the circum- 


§ 79 

stances of the case were such as to require an added 
vigilance on his part after knowledge of the em- 
ployer^s negligence, and he failed to meet tfcat re- 
quirement'^® The employee cannot defend on the 
ground that his act was not willful^s or that the 
negligent act of a fellow servant contributed to the 
loss,'^^ although the fellow servantes negligence 
would be a good defense if it alone caused the in- 
jury, and the employee who is sued was in no way 
responsible for it.'^^ 

Pleading. The general rules governing pleadings 
in civil actions ordinarily are applicable in actions 
by an employer against an employee for negligence 
or wrongful act.*^® The employee is not entitled 
to affirmative relief where no such relief was prayed 
in the answer or leave asked to amend the answer 
so as to be entitled to such relief.^O 


68. N.J.—Morris v. Mulier, 172 A. 

63, 113 N.J.Law 46. 

39 C.J. p 135 note 85. 

Skill and care required of employee 
g^nerally see supra § 69. 

Xosses sustalned in store 

Employee in charae of branch. 
store was not liable for alleg*ed loss- 
<es where there was no agreement 
making employee responsible for 
losses, employee could not hire or 
<discharge the help, and was not a 
.manager, but merely a hired hand 
'Who could do nothing without in- 
•structions.—Shipp v. Cheek, La.App., 
175 So. 174. 

.’89. Tenn.—Standard Oil Co. of Lou- 
isiana v. Entriken, 4 Tenn.App. 67, 
'59 C.J. p 135 note 86. 

'70. Shortage in accouuts 

In action by lumber company 
against former manager and book- 
;keeper to recover alleged shortage in 
.his accounts, defense that defendant 
had entered checks, the proceeds of 
which it was claimed he had con- 
verted, in cash book and thus ac- 
counted for proceeds, and that his 
cash book was in balance, was in- 
sufficient, where defendant made no 
• effort to explain or deny testimony 
that defendant had failed to enter 
.other customers' checks in cash 
hook, or to record sales, payment for 
which the checks were entered.— 
Bond Foley Lumber Co. v. Rader, 
134 S.W.2d 1000, 281 Ky. 104. 
Condonation 

Subsequent employment of ac- 
■ countants to verify amount of defal- 
cations of brokers’ employee and to 
prepare claim against surety did not 
condone any prior negligence of ac- 
countants in previously auditing and 
examining brokers’ books and ac- 
.counts.—^National Surety Corpora- 
;tion V. Lybrand, 9 N.T.S.2d 6'54, 2'56 
^pp.Diy. .226. 


71. R.I.—Darman v. Zilch, 186 A. 
21, 56 R.I. 413, 110 A.L.R. 826. 

Bequesting realty broker to draw 
mortgage 

Plaintiif suing for defendanfs 
negligence in drawing chattel mort¬ 
gage was not negligent in seeking 
Services of licensed real estate bro¬ 
ker and notary public, instead of 
lawyer’s Services.—Morris v. Mulier, 
168 A. 772, 11 N.J.Misc. 866, revers- 
ed on other grounds 172 A. 63, 113 N. 
J.Law 46. 

Making defalcations possible 
An employer’s negligence in so 
conducting his business as to make 
possible employee’s defalcations is a 
defense to action against account- 
ant for failure to discover defalca¬ 
tions after auditing employer’s 
books only when it has contributed 
to accountanfs failure to perform 
his contract.—^National Surety Cor¬ 
poration V. Lybrand, 9. N.Y.S.2d 554, 
256 App.Div. 226. 

72. S.C.—Smith v. Edwards, 195 S. 
E. 236, 186 S.C. 186. 

73. Mass.—Alderman v. Noble, 4 N. 
E.2d 619, 296 Mass. 30. 

N.T.—Webb v. Elmira Water, Light 
& R. Co., 258 N.Y.S. 726, 234 App. 
Div. 579. 

Imputation of negligence of servant 
to master generally see the C.J. 
S. title Negligence § 162, also 45 
C.J. p 102'5 note 76 et seq. 

Action against chaaffetir 
R.I.—Darman v. Zilch, 186 A. 21, 
56 R.I. 413, 110 A.L.R. 826. 

74. Vt.—Wilder v. Stanley, 49 Vt. 
105. 

39 C.J. p 135 note 87. 

Duty of employer to furnish proper 
appliances see supra § 61. 

75. Ala.—Mobile & M. R. Co. v. 
Clanton, '59 Ala. 392, 31 Am.R. 16. 

39 C.J. p 135 note 88. 
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76. Tex.—Texas & P. R. Co. v, 
Hurless, 1 Tex.A.Civ.Cas. § 682. 

39 C.J- p 135 note 89. 

77. Wis.—^Zulkee v. Wing, 20 Wis. 
408, 91 Am.D. 425. 

78. Ky.—^West Louisville Brewing 
Co. V. Schaefer, 124 S.W. 395. 

39 C.J. p 185 note 91. 

79. AUegation of contraot in negU. 
gexLce action 

In action in trespass based on al- 
j leged negligence in performance of 
Work under contract, plaintiff need 
not allege whether contract was 
oral or in writing since action is 
not based thereon.—Cotts v. Quig- 
ley, 68 Pa.Dist. & Co. 687. 

Action against chanffenr 

Declaration in negligence action 
by automobile owner against his 
chauffeur was not demurrable in 
view of allegations that owner, al¬ 
though riding in automobile at time 
of collision, was oxorcising due care, 
and that automobile was not under 
his care and direction.—^Darman v. 
Zilch, 186 A. 21, 56 R.I. 413, 110 
A.L.R. 826. 

80. Breach of fldnciary relatlonshlp 
In suit by Corporation and its 

president for employee’s breach of 
fiduciary relationship in applying 
for patent for machine which em¬ 
ployee constructed through employ¬ 
ment by Corporation and through in- 
formation imparted by president, 
wherein master found that invention 
was joint property of employee and 
president, employee’s answer, which 
did not set up counterclaim, alleg- 
ing that he owned machine and its 
design did not entitle him to affirm¬ 
ative relief against president so as 
to authorize court to enjoin presi¬ 
dent from selling more than undi- 
vided, half interest In Invention, 
where defendant at no time asked 
'leave to amend answer,—George C. 
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'Bvidsnce. In an actipn-,by an employer against 
an employee for negligence or wrongful act, the 
general rulqs governing. evidence in civil actions 
ordinarily are applicable.^i In an action by an 
owner of an, automobile against his chauffeur for 
negligence in the operation of the vehicle^ the mere 
presence of the owner in the automobile at the time 
pf the accident raises no presumption of law that 
the owner was guilty of contributory negligence.S2 
The burden is on the employer to prove the cm- 
ployee^s negligence or misconduct.83 General rules 
also apply with respect to, the admissibility^^ and 
the weight and sufficiencySS of the evidence. For 
example, evidence is admissible to show the amount 
of additional business which woiild have becn done 
if the employee had properiy attended to his work.^® 

Trial. The general rules relating to trials in civil 
actions usually apply in an action by an employer 
against an employee for negligence or wrongful 
act.87 It is for the jury to decide, under proper 
instructions as to the law, whether an employee in 
a pafticular case has used that degrce of caution 
which a reasonably prudent person would exercise 


under the existing circumstances,^^ or whether he 
has been guilty of the conversion of his employer’s 
funds,S9 or whether in any respect he has failcd to 
perform his duties under the employment contract,. 
where issues of fact are involved.^® Whether an 
employee’s earnings outside of his wages have been 
for .Services rendered in the course of, or in connec- 
tion with, his employment, frequently involves a de- 
termination of issues of fact by a jury.^i Con¬ 
tributory negligence of the employer ordinarily is a 
question of fact for the jury.®2 Where the owner 
of a motor vchicle operated by his chauffeur is in 
the vehicle at the time of the accident and retains 
the right and power to oontrol the manner in which 
it is to be operated, then an issue of fact is raised 
as to whether the owner was guilty of contributory 

negligence. 

Damages. The items of loss to the employer for 
which the law allows a recovery against the em¬ 
ployee and the amount of damages rccoverable 
therefor, follow the rules of law relating to damag¬ 
es generally.9‘i Where a mechanic in jures the 
materials furnishcd him, or wastes them, he must 


Miller & Co. v. Beagreh, 199 N.E. 344, 
293 Mass. 54. 

81. Beposit Tby employee of pro- 
oeeds of fraudulent iuvoioes and 
sales in postal savings account was 
not-necessary or presumptlve deduc- 
tion from his recent receipt thereof. 
—^Consolidated Textile Corporation, 
Elia Divlsion v. Patterson, 166 S.E. 
900, 203 N.C. 862. 

32, R.I.—Darman v. Zilch, 186 A. 
21, 56 R.L 413, 110 A.L.R. 826. 

83. N.C.—Consolidated Textile Cor¬ 
poration, Elia Division v. Patter- 
son, 166 S.E. 900, 203 N.C. 862. 

39 C.J. p 135 note 93. 

84. ' N.C.—Consolidated Textile Cor¬ 
poration, Elia Division v. Patter- 
son, supra. 

39 C.J. p 135 note 9i5. 

Negligent prsparation of chattel 
mortgage 

In mortgagee's action against 
realty hroker for negligently pre- 
paring chattel mortgage, barring in- 
quiry into consideration for mort¬ 
gage was error.—Morris v. Mulier, 
172 A. 63, 113 N.J.Law 46. 

85. U.S.—Edwin L. Wiegand Co. v. 
Harold E. Trent Co., C.C.A.Pa., 123 
P.2d 920, certiorari denied U2 S. 
Ct. 1033, 316 U.S. 667, 8G E.Ed. 
1743.' 

Cal.—Itiess v. Sanford, 117 P.2d 694, 
47 Cal.App.2d 244. 

Minn,—No^rris v. Cohen, 27 N.W.Sd 
27t, 223/Minn. 471. 

Ohio.—Inboden v. L. W. Hawker, 
Xnc., App., ,41 N.E.2d 271. 

39'c,;[, p 13'5 note 9,5. 


■Bvideace held sufidcient 
Minn.—Norris v. Cohen, 27 N.\V.2cl 
277, 223 Mlnn. 471. " 

3G. Cal.—Stoddard v. Treadwell, 26 
' Cal. 294. 

37. N.J.—Morris v.’ Mulier, 172 A. 
63, 113 N.J.Eaw 46. 

88. N.J.—Morris v. Mulier, supra. 
39 C.J. p 136 note 98. 

Negligence and had faitXi in extend- 
ing credit 

U.S.—Blackshear Mfg. Co. v. Uma- 
tilla Fruit Co., C.C.A.Fla., 48 F.2d 
174. 

Negligence of acoountant 
N.Y.—National Surety Corporation 
V. Lybrand, 9 N.T.S.2d 564, 256 
App.Div. 226. 

89. Mich,—Moore v. Andrews, 168 
N.W. 1037, 203 Mich. 219. 

39 C.J. p 136 note 99. 

90. N.Y.—^Hudson v. Levy, 199 N. 
Y.S. 753, 

39 C.J. p 136 note 1. 

Bepresentatlon of special skill and 
kuowledge 

In mortgagee^s action against li¬ 
cens ed realty broker and notary for 
negligently preparing chattel mort¬ 
gage, whether defendant represented 
possession of requisite special skili 
and knowlcdge and performed du¬ 
ties required by his undertaking 
was for jury where nature of under- 
takiiig was disputed, and, in deter- 
mining whether broker' exliibited 
skill and knbwledge required by un¬ 
dertaking, jury should consider 
rnortgagee's knowledge of broke,r's 
[ .jrevious training and, experience.— 

SQ4 


Morris V. Mulier, 172 A. 63, 113 N. 
I.Law 46. 

91. N.Y.—Genco v. Remington, 91 
N.Y.S. 898, 100 App.Div. 223. 

39 C.J. p 136 noto 2, 

92, Action against aocountants 

In action by l)rokers’ surety to re- 
cover from certiflcd publio account- 
anLs for failure to discover cash 
shortages afler aiiditing brokers’ 
books, whether brokers were con- 
tribuLorily negligent in conducting 
their business so as to mako possi- 
ble cfishior's defalcations was for 
jury.—National Surety Corporation 
V. Lybrand, 9 N.Y.S.2d 554, 256 App. 
Div. 226. 

93. R.I.—Darman v. Zilch, 186 A. 
21, '56 R.I. 413, 110 A.L.R. 826. 

94, Negligent preparation'of chattel 
mortgage 

In mortgagee’s action against real¬ 
ty broker for negligently preparing 
chattel mortgage, bulk sale prico of 
bankrupt mortgagor’s assets fur- 
nished no basis for assessing dam¬ 
ages.—Morris v. Mulier, 172 A. 63, 
113 N.J.Law 46. 

Wrongful solicitation of customers 

(1) Where employcos resigned and 
entered into competing business, in 
action by employer for net profits 
which employer would have made 
from exeeuting orders obtained by 
employees for their now company 
from omployer’s customers, rule of 
damages was the same as though 
employer had brought an a-ctjon for 
breach of contract.—F. A. Bartiett 
Tree Expert Co. v. Hartney, 32 N.E. 
2d 237, 308 Mass. 40Z, 
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account to his employer for-the original value of 
the matei:ials, less what they may be,. sold for for » 
any purpose whatsoever, if fetained by the employ- 
er.95 An employee who breaches his duty of loyalty 
by improperly engaging in the buying and selling 
of the commodities dealt in by his employer is lia- 
ble for the gross, rather than the net, profits made 
by him.9® Where an employee wroiigfully with- 
holds his employer^s property under a claim of own* 
ership, the employer is entitled to a return of the 
property together with the reasonable value of its 
use during the period of its wrongfub detentidn, 
and th,e employee is not entitled to Qompensation 
for storage during such period.97 

§ 80. Breach of Contract as Criminal Offense 

a. In general 

b. Validity of statutes 

c. Persons to whom statutes apply 

d. Elements of offense 

e. Defenses 

f. Indictment, information, or complaint , 

g. Evidence 

h. Trial 

a. In General 

Labor-contract statutes which Impose criminal liabil- 
Ity on an employee for breach of a labor contract have 
been strictiy construed. 

Statutes, commonly known as the /‘labor-contract 
acts” and variously worded, have been enacted in 
scveral jurisdictione and in substance they have 


provided that the obtaining of money or pther prop¬ 
erty by ^n employee from his employer on the 
strength of the employment contract, fraudulently 
intending not to do any work under the contract, 
and then failing or refusing to perform it or to re- 
pay the money or .return the property withbut just 
cause, to the loss and damage of the employer, shall 
be punishable by fine or imprisonment,98 or they 
have provided that, where any person shall entice 
or procure an employee imlawfully to leave his em- 
ployer^s '.Service, such person and employee may be 
sued jointly or severally for damages, and may be 
subject to indictment fof* violatiiig its provisions.®^ 
These statutes have been strictiy construed.^ ‘ 

b. Validity of Statutes 

'Statutes attempting to penalize a mere breach of an 
employment contract have generally been held to be In- 
vaiid. 

Statutes attempting to penalize a mere breach of 
an employment conjtract have generally .been held 
to be unconstitutional,2 b.ut where the .essence of 
the offense defined is fraud a statute has been held 
constitutionali even though a contract or breach 
of contract is involved."^ The United States su¬ 
preme court has held that a labor contract statute 
violates the con^titution where it punishes criminal- 
ly the violation of a contract of labor on the faith 
of which money or goods.have been advanced, and 
renders the refusal or failure bn the part of the la¬ 
borer to perform the labor contracted for without 
refuaiding the money or payment, for the property 
received prima facie evidence of fraudulent intent 


(2) Where employees after re- 
signing entered into business in 
competition with employer, in de- 
termining employer's damages re- 
fiulting from former employees' ob¬ 
taining for their n-ew company or- 
ders from employer's customers 
where overhead costs of emplbyer 
were not materially decreased by 
loss of orders improperly procured 
and executed by former employees 
and employer’s overhead costs would 
not have been materially increased 
if it had executed those orders, over¬ 
head costs were not to be considered. ^ 
—F. A. Bartlett Tree Experb Co. v. 
Hartney, supra. 

(3) Where employees,after resign- 
ing entered into business in comper 
tition with former employer and im¬ 
properly procured and executed’or¬ 
ders from former employer’s cus¬ 
tomers, loss which former employ¬ 
er sustained was difference between 
what it would actual-ly have cost it 
to, execute the orders and contract 
prices therefor, so that action of 
trial judge jn awarding sum left 
after deducting fro?pa ^^rogs ftmouRt 


of orders the actual cost of perform- 
€tnce of the work was not error.— 
P. A. Bartlett Tree Expert Co. v. 
Hartney, .supra. 

95. Tex.—Hillyard v. Crabtree, 11 
Tex. 264, 62 Am.D. 475. 

96. Minn.—Raymond Farmers Ele¬ 
vator Co. V. American Surety Co. 
of New York; 290 N.W. 231, 207 
Minn. 117, 126 A.L.R. 13'51. 

97. Tex.— Ii, G. Balfour Co. v. 
.Brown, Civ.App., 110 S.W.2d 104. 

98. Ga.—Banton v. State, 194 ’S.E. 

827, 57 Ga.App. 178. ‘ ’ 

3'9'O.J. p 136 note 5. 

purpose of statutes making it 
misdemeanbr to procure money 
fraudulently on contract for -serv¬ 
iles is not to enforce contract to 
perform servioes but to punish 
fraudulent procurernent of money or 
other thing of value under contract. 
—Bariton v. State, supia. 

Glst of offense is the fraudulent 
procurernent of money or Other thing 
of value, and.fraudulent conduct.of 
defendant, not merely defendanfs 
failure to pel^form contraoti-r-Brod- 

SOS 


dus V. State, 14 S.E.2d 607, 65 Ga, . 
App. 27. 

99. N.O.~State v.'.'Daniel, 89 N.C. 
•553. 

39 C.J. p 136 note 9'. 

liiability of servaat * 

Under statute providing for pun- 
ishment of' both enticer and servant, 
servant cannot 'be punished for leav- 
ing his master’s Service without 
enticement.—^State v. Eaniel, 89 N. 
C. 653. 

1. Ga.—Broddus v. State, 14 S.E. 
2d 607, 65 Ga.App. 27. 

39 OtiiX. p 136 note 12., 

2. UtS.—Pollock v. Williams, Fla., 
64 S.Ct. 792, 322 U.S. 4, 88 L.Ed. 
1095. 

39 C.J. p 136 note 14. 

Imprisonment for debt see Consti- 
tutional' Law § 2 p’4 b. ' . \ 

Involuntary servitude see Constitu- 
tional Law § 203. ‘ / 

3. U.S.—Pollock v. Williarhs,, supra. 
39 C.J. p 137 note 15. 

4. .Ala.—Bailey v. State, 48 So. 49>J. 

. 158 Ala. 18, aiRrmed 29 S.Ct. 141, 

211 U.S. 4'52, 58 L.Ed. 278. 
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in entering into the contract of employment and 
the statute has been held invalid as applied to a con- 
viction based on a plea o£ guilty.® The decisions 
of the state courts have not been in entire harmo- 
ny, 'some of them being in favor of the constitution- 
ality of such statutes,*^ others holding them uncon- 
stitutional.8 

c* Persons to Whom Statutes Apply 

The labor-contract etatutes ordinarily apply oniy to 
cases where the relationship involved is that of master 
and servant. 

The so-called labor-contract statutes ordinarily 
are limited in their application to cases wherein the 
relationship involved is that of master and serv¬ 
ant,^ and do not apply where the relationship is 
that of landlord and tenant^^^ or debtor and credi- 
tor.li Only employees who contract to do the work 
themselves are affected,l2 those contracting to fur- 
nish the labor of others not being included.^s Crop- 
pers have been held to be included,^^ although the 
contrary has also been held.^s 

A person other than the, employer may act as 
prosecutor where the accusation and the proof are 
in accord as to the fact that it was the employer 


who made the contract and suffered the damage.^®' 

Minors, A minor who has arrived at the age of 
criminal responsibility may be convicted under a 
labor-contract law^^ although a contract of Service 
made by him may not be civilly enforceable.^^ 

d. Elements of Offense 

Such elements are essentlal to the offense of breach of 
an empioyment contract as are prescribed by the stat¬ 
ute defining the offense. 

The essential elements of the offense of breach 
of an empioyment contract by an employee are those 
designated by the statute defining the offense.^^ 
The elements of the offense as generally defined in 
the labor-contract statutes, are: (1) A contract by 
accused for the performance of any act or serv- 
ice.20 (2) An intent on the part of accused to in¬ 
jure or defraud his employer,2i existing at the time 
of the execution of the empioyment contractas and 
again at the time of the employee^s failure or re- 
fusal to per£orm.23 (3) The obtaining by accused 
of money or other personal property from such em¬ 
ployer by means of such contract.24 (4) The re- 
fusal by accused without just cause,25 and without 
refunding such money or paying for such proper- 


5. U.S.—Pollock V, Williams, Fla., 
64 S.Ot. 792, 322 U.S. 4, 88 L.Ed. 
10916 —Taylor v. State of Georgia, 
Ga., 62 S.Ct. 415, 816 U.S. 25, 86 
L.Ed. 616—Balley v. State of Ala- 
bama. Ala., 31 S.Ot. 14'5, 219 U.S. 
219, 244, 66 L.Ed. 191. 

39 C.J. p 137 note 18. 

Words ‘^without good and suffl- 
cient oause” within statute making 
proof of contract to perform Serv¬ 
ices, procuring thereon of money or 
other thing of value, and failure to 
perform Services or return money 
advanced, without good and suffi¬ 
cient causc, presumptive evidence 
‘of intent to defraud within preced- 
ing penal provision refer to failure 
to perform Services or return money 
advanced, and content which has 
been assigned to those words by 
courts is immaterial on quostion pf 
validity of statute, since subsequent 
breach of an empioyment contract, 
however capricious or reprehensible, 
does not establish initial fraudulent 
Intent.—Taylor v. State of Georgia, 
Ga., 62 S.Ot. 416, 315 U.S. 25, 86 
L.Ed. 616. 

Punotion of statute making fail¬ 
ure without just cause to perform 
labor or service or to pay for money 
or other property obtained by prom- 
Ise to perform labor prima facie 
evidence of intent to defraud was to 
make it posslble to convlct where, 
proof of guilt was lacking.—Pollock 
V. Williams, Fla., 64 S.Ct. 792, 322 
U.S. 4, 88 L.Ed. 1096. 


6. U.S.—Pollock V. Williams, supra. 

7. Ga.--Wilson v. State, 75 S.E. 
619, 138 Ga. 489. 

39 C.J. p 137 note 19. 

8. N.C.—State v. Griffin, 70 S.E. 292, 
154 N.C. 611. 

39 C.J. p 137 note 20. 

9. Ga.—Townsend v. State, 52 S.E. 
293, 124 Ga. €9. 

10. Ga.—Toung v. State, 63 S.E. 

101, 124 Ga. 788—Townsend v. 

State, 62 S.E. 293, 124 Ga. 69. 

11. Ga.—Hogan v. State, 76 S.E. 

1081, 12 Ga.App. 227. 

39, C.J. p 138 note 23. 

12 . Ga.—Adams v. State, 197 S.E. 
62, 57 Ga.App. 802. 

39 C.J. p 138 note 24. 

13. Ga.—Adams v. State, supra. 

39 C.J. p 138 note 25. 

14. Ga.—Vinson v. State, '62 S.E. 

79, 124 Ga. 19. 

39 C.J. p 138 note 26. 

15. Ala.—Gill V. State, 27 So. 253, 

124 Ala. 78. 

le. Ga.—Mitchell v. State, 84 S.E. 
206, 15 Ga.App. 803. 

17. Ala.—Thomas v. State, 69 So. 
908, 13 Ala.App. 431. 

89 C.J. p 138 note 29. 

18. Ga.—Vinson v. State, 62 S.E. 

79, 124 Ga. 19, 2l. 

39 C.J. p 138 note 30. 

19. Ala.—Mcintosh v. State, 23 So. 
668, 117 Ala. 128. 

39. C.J. p 138 note 31 [a]. 
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20, Ala.—Mcintosh v. State, supra. 
39 C.J. p 138 note 32. 

Contract must be ciear and defi» 
nite in Its terms.—Bennett v. State, 
138 S.E. 671, 37 Ga.App. 20—39 C.J. 
p 138 note 32 [c]. 

21. Ga.—Golden v. State, 160 S.E. 

452, 40 Ga.App. 638—Golden v. 

State, 146 S.E. 336, 39 Ga.App. 
151. 

39 C.J. p 138 note 33. 

22. Fla.—Thompson v. State, 47 So. 
816, 56 Fla. 107. 

39 C.J. p 139 note 34. 

At tlzne of obtaining advance 
Ga.—Broddus v. State, 14 S.E.2d 
607, 65 Ga.App. 27—Bullard V. 

State, 2 S.E.2d 726, 60 Ga.App. 33^ 
—Cofer V. State, 147 S.E. 792, 39 
Ga.App. 534—^Clements v. State, 
147 S.E. 792, 39 Ga.App. 664—Du- 
bose V. State, 143 S.E. 160, 38 Ga. 
App. 130. 

23, ' Ala.—Ex parte Riley, 10 So. 
528, 94 Ala. 82. 

39 C.J. p 139 note 3'5. 

24, Ga.—Broddus v. State, 14 S.E. 
2d 607, 65 Ga.App. 27. 

39 C.J. p 139, note 36. 

25. Ga.—Adams v. State, 197 S.E. 

62, 57 Ga.App. 802—Banton v. 

State, 194 S.E. 827, 57 Ga.App. 
173—Wood V. State, 147 S.E. 780, 
39 Ga.App. '556—Skinner v. State, 
139 S.E. 90, 37 Ga.App. 1'63. 

39 C.J. p 139 note 37. 
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ty,*6 to perform such act or service.27 (5) Loss or 
damage to the employer.28 

As soon as the employee fails to perform the 
work called for by the employment contract, re- 
taining the advances made on the strength of it, the 
offense is complete, and the right to prosecute at 
once arises,^^ but not until then^O even though the 
circumstances strongly indicate a fraudulent in¬ 
tentui 

e, Defenses 

Various matters constitute defenses to a prosecutfon 
of an employee for violation of a labor-contract statute, 
such as the performance of the Services, or the timely 
repayment or offer to repay the money advanced. 

In prosecutions of employees for violations of la¬ 
bor-contract statutes various matters have been 
urged in defense.32 The performance of the serv- 
ices33 or the timely repayment of the money ad¬ 
vanced, or offer to repay, 35 is a complete defense. 
An offer to repay all that is due the employer, with- 
out stating the exact amount, has been held suffi¬ 
cientes 

Commencement of work, Where the statute, in 
defining the offense, stipulates as an essential ele- 
ment a failure *'to commence or complete’’ the work, 
the commencement of work under the contract is 
not in itself an absolute defense.37 

Contract with third person. It is no defense that 
the employee when he obtained the advances on the 
employment contract was already under contract to 
work for another for the same period,38 although it 
might be if the employer knew of the other exist- 
ing contract, and the later contract was designed to 
work a civil injury to the employer under the 
first.39 


f. Indictment, Information, or Oomplaint 

In prosecutions of employees for violations of labor- 
contract statutes the general rules governing indictments, 
informations, and complaints In criminal prosecutions 
ordinarlly apply, 

General rules governing indictments, informa¬ 
tions, and complaints in criminal prosecutions usual- 
ly are applicable in prosecutions of employees for 
violations of labor-contract statutes.'^^^ The indict¬ 
ment or complaint must set forth the offense as de- 
fined in the statute.*^! It is not necessary to allege 
that the term of Service had expired before the in¬ 
dictment was preferred.'^^ Where the statute cre- 
ates two offenses, one the fraudulent entering into 
a contract, in order to secure money on the faith of 
it, the other the fraudulent securing of money on a 
contract already made, the indictment must charge 
accused specifically with either one or both of these 

offenses.^3 

Contract, The indictment or complaint must set 
forth a contract of employment,^^ certain as to its 
terms and duration,45 and of the character de- 
scribed in the statute.^® It has been held not nec¬ 
essary to allege that the contract was in writing, 
even in States where the statute restricts prosecu- 
tion under it to employees fraudulently securing ad¬ 
vances on written contracts.47 

Advances, The indictment must specify of what 
the advances consisted^S and that they were ob¬ 
tained from the employer.'^9 it may embrace in a 
single count various sums procured at different 
times,®^ provided the allegation of fraudulent intent 
is made to apply equally to the procurement of each 
sum.5^ Sums alleged to be fraudulently procured 
cannot be embraced in one count with other sums 
against which the same charge is not made.52 


26. Ga.—Banton v. State, 194 S.E. 

827, 57 Ga.App. 173—Bariow v. 

State, 156 S.E. 641, 42 Ga.App. 
437. 

39 C.J. p 139 note 38. 

27. Ga.—Jones v. State, 84 S.E, 988, 
16 Ga.App. 216—Brown v. State, 68 
S.E. 865, 8 Ga.App. 211. 

28. Ga.—Banton v. State, 194 S.E. 
827, 57 Ga.App. 173. 

39 C.J. p 139 note 40. 

29. N.C.—State v. Norman, 14 S.E. 
968, 110 N.C. 484. 

39 C.J. p 139 note 41. 

30. Ga.—Kemp v. State, 76 S.E. 752, 
12 Ga.App. 80. 

31. Ga.—^Kemp v. State, supra. 

32. Ga.—^Paschal v. State, 8'5 S.E. 
358, 16 Ga.App. 370—Johnson v. 
State, 79 S.E. 524, 13 Ga.App. 586. 

33. Ga.—Johnson v. State, supra. 

34. Ga.—Johnson v. State, supra. 

39 C.J. p 139 note 46. * ' 


35. Ga.—Paschal v. State, 85 S.E. 
358, 16 Ga.App. 3'70. 

36. Ga.—^Paschal v. State, supra. 

39 C.J. p 139 note 49. 

37. N.C.—^Downing’ v. Stone, 68 S.E. 
9, 162 N.C. '525, 136 Am.S.R. 841, 
21 Ann.Cas. 763. 

38. Ga.—Paschal v. State, 85 S.E. 
358, 16 Ga.App. 370. 

39 C.J. p 139 note 61. 

39. S.C.—State v. Rohinson, 60 S. 
E. 192, 70 S.C. 468. 

39 C.J. p 139 note 52. 

>40. Ga.—Bullard v. State, 2 S.E.2d 
7215, 60 Ga.App. 33. 

41. Ga.—^Bullard v. State, supra. 

39 C.J. p 140 note 64; 

42. Ga.—Millinder v. State, 52 S.E. 
760, 124 Ga. 452.' 

43. Ga.—Patterson v. State, 58 S.E. 
284, 1 Ga.App. 782. 
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44. Ga,—Mason v. Terrell, 60 S.E. 
4, 3 Ga.App. 348. 

45. Ga.—Broddus v. State, 14 S.E.2d 

607, 6'5 Ga.App. 27—Bullard v. 

State, 2 S.E.2d 725, 60 Ga.App. 33 
—Bennett v. State, 138 S.E. 671, 
37 Ga.App. 20. ' 

39 C.J. p 140 note 68. 

>46. S.C.—State v. Williams, 81 S. 
E. 154, 97 S.C. 449—State v. Wil¬ 
liams, 10 S.E. 8'76, 32 S.C. 123. 

47. Ga.—Brooks v. State, 76 S.E. 
766, 12 Ga.App. 104. 

48. Ga.—Campbell v. State, 48. S.E, 
920, 121 Ga. 167. 

49. Ala.—^Hilliard v. State, 34 So. 

848, 137 Ala. 89. , ’ 

50. Ga,—Toung v. State, 62 S.E. 
'568, 4 Ga.App. 827. 

51. Ga.—Patterson v. State, 68 S.E. 
284, 1 Ga.App. 782. 

52. Ga.—^Patterson v. State, Supra. 
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Failure to perform' or rep’ay, . The indictment ■ 
must set forth the eniployee^s fg^ilure to perform the 
contract or to repay the advances without just - 
oause.53 Where the 'statute in terms covers advanc-' 
es of money or property, a failure to refund is the 
proper charge in ah indictment where an advance 
of money had been made, a further averment of 
failure to pay for not being required.^^ 

Loss or damctge to cpvployer. An allegation of 
loss ,or damagc to the employer resulting from the' 
emplpyee^s wrongful act is required.^s 

Issues, proof, and mriance. When the proof does 
not correspond with the accusation with respect to 
matters legally essential to the charge, accused must 
be acquitted,^® but a variance in an immaterial mat- 
ter will not have thateffect.^'^ An accusation that 
the employee procured money from the employer is 
supported by evidence of the procurement of a draft 
which has been cashed^S 

g.’ Evidence 

(1) Presumptions and burden of proof 

(2) Admissibility 

(3) Weight and sufficieiicy 

(1) Presumptions and Burden of Proof 

In prosecutions for violatlons of labor-contract stat¬ 
utos the state has the burden of provinfl the elements of , 
the offense. 

1 

In prosecutions of employees for violatione of la¬ 
bor-contract statutes the burden is on the state to 
prove the elements of the offense,^9 as, for cxample, | 
the employee’s fraudulcnt intent®^ at the time df se- ^ 


curing the advances,the empIoyee's failure to per- 
form®2 or to repay the advances^^ at or before the 
time fixed for the performance of the Services,®^ 
a want of good excuse for such failure to perform 
or. repay,and an actual loss or damage, capa- 
ble,.of definite computation,^® sustained by the em¬ 
ployer. ^ 7 When Services have been rendered by the 
employee, the burden is ,on the state to show their 
value, as well as the amount of the advances.®® 

Prior to the dccisions holding such .a provision in- 
valid, discussed supra subdivision b of this section, 
it was hcld that even after evidence of the facts 
enumerated by the statute as furnishing presumptive 
evidence of the employee’s guilt had been intro- 
duced the burden of establishing its case was stili 
on the state,®® although the burden of going for- 
ward with the evidence to rebut the presumption 
was on the employee.'^® 

Presumptions. The labor-contract statutes, after 
dehning the offense, have usually providcd that the 
intent to defraud shall be presumed on satisfactory 
proof of the contract, the procuring thcrcon of mon¬ 
ey or other thing of value, the failure to perform 
the Services so contracted for, or failure to return 
the money so advanced,- without good and sufficient 
cause, and loss and damage to the employer.^i This 
presumption, which has been hcld to invalidate the 
statute, as considercd supra subdivision b of this 
scction, did not arisc on proof of a part only of the 
facts enumerated,^® but as soon as all the facts were 
satisfactorily proved the presumption existed,^® 
even though the term of Service providcd for in the 
contract had not yct expired.'^^ xhe presumption 
was not conclusivej® 


53. Ga.—Bullard v. State, 2 S‘.E.2d 
725, 60 Ga.App. 33. 

39 C.J. p 140 note 67. 

54. Ala.—-Gill V. State, 27 So. 2'63, 
124 Ala. 73. 

55. Ga.—Brauffhner v. State, 54 S. 
E. 653, 125 Ga. 629. 

39 C.J. p 140 note 70. 

58. Ga.—Williams v. State,- '52 S.E. 

156, 124 Ga. 136. 

39 C.J. P 140, note 72. 

57. Ga.—Mitchell v. State, 84 S.B. 
205, 16 Ga.App. 803. 

39. C.J. p 140 note 73. 

58. Ga.—McCojr V. State, '52 S.E. 
434, 124 Ga. 218. 

58. Ga.—^Alford' v. 'Stat«, 106 S.E. 

733, 26 Ga.App. 421. ' 

39 C.J. p 140 note 76. 

60. Ga.—Stuckey r. State,' 91 S.E. 

784, '19 Ga.App. ,441. 

39 C.J. p 140 note_77. 

6(1. ..Ga.—Stuckey. v. State» supra.’ 


62. Ga.—^Alford v. State, 106 S.E. 
'733, 26 Ga.App. 421, 

39 C.J. p 140 note' 79. 

63. Ga.—^Alford v. State, supra. 

39 C.J. p 141 note 80. 

64. Ga.—Johnson v. State, 79 S.E. 
•624, 13 Ga.App. 686. 

65. Ga.—Cofer v. State, 147 S.E, 
792, 39 Ga.App. 634. 

39 C.J. p 141 note 82. 

66. Ga.—Mobley v. State, 79 S.E. 
906, 13 Ga.App. 728. 

67. Ga.—Lewis v. State, 83 S.E. 439. 
15 Ga.App. 40'5. 

39 C.J. p 141 note 84. 

68. Ga.—Coleman v. State, 65 S.E. 
46, 6 Ga.App. 398. , 

69.. Ga.—Pulter 'V.‘ State,. 72 S.E. 
718, 10 Ga.App.' ‘117. 

70., Ga.—Barnes v. State, 59 S.E., 
937, 3 Ga.App. 333. 

71. UiS.—Pollock- v. Williams,. Fla,, 
64 S.Ct. '792, 322 JJ.8. 4, 88 L.Ed. 
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1095—Taylor v. State of Georgia, 
Ga., 62 S.Ct. 415, 315 U.S. 2'5, 86 
L.Ed. 615. 

72. Ga.—Banton v. State, 194 S-E. 
827, 57 Ga.App. 173. 

39 C.J. p 141 note 91. 

Mere failure to perform does not 
raise presumption that employee 
failed to comply with his contract 
without good and suIUclent cause.— 
Banton v. State, supra—Thorn v. 
State, 78 S.E. 863, 13 Ga.App. 10. 

73. Ga.—Mlllind-er v. State, 52 S.B. 
'760, 124 Ga. 452—Barnes v. State» 
69 S.E. 937, 3 Ga.App. 338. 

74. Ga.—Millinder v. State, '62 S.E. 
760, 124 Oa. 462. 

75. Ga.—Paschal v. State, 86 S.E. 
■ 3158» 16 Ga.App. 370. 

39 C.J. p 141 note 94. 

Sufficiency of evidence to rebut pre- 
sumptipn see infra subdivision g 
(3) of this section, ' 
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. (2) Adrmssibility 

. In prosecUtidns' for violatlons of labor-contract stat- 
utes ,the general rules regulating the, admissibility of evi- 
dence In criminal prosecMtions ordinarily are appUcable. 

General rules goyerning the admissibility of evi- 
dence in criminal prosecutions u,sually apply in pros- 
ecutions ,of employees for violations of labor con- 
tract statutes.*^® contract of employment'^'? and 
evidence in aid of its construction'^^ ^re admissible 
in evidence. The admissibility of the contract is 
not affected by its recital of moneys paid by the 
employer on the employee‘’s accoun^, other than the 
advances for which the employee is being prosecut- 
ed.*^^ Testimony as to who took the initiative in se- 
curing’ the contract is admissible as bearing on the 
issue of fraudulent intent.^o , 

Advances. Evidence of advances made 'after the 
execution of the contract is admissible under an ac- 
cusation charging tha.t advances ‘ were made after 
execution" and under a statute making it_ an offense 
to' secure advances before df after execution with 
fraudulent intent;Si but evidence that accused had 
on a previous occasibn fraudulently obtained mOn- 
ey on anbther contract is not adifiissible.ss 

.Failure^ ,to<pay, Failure of an employee to pay 
his deht to his employer may or may not be admis¬ 
sible evidence tq prove an intent npt to pay it at 
the time it was incurred, depending on its relevancy 
in point of time and circumstance to that issue.^s 
If too remote it is not admissible,notwithstanding 
the statutory provision that,the failure to pay with 
other circumstances named shall raise a presump- 
tion of guilt.85 

(3) Weight and Sufficiency 

In order to warrant a conviction for a violatlon of a 
labor-contract statute the guiit of the accused must be 
'proved beyond a reasonable doubt, 

In order to convict an employee for a fraudulent 
breach of his contract of 'employment under a la¬ 


bor-contract law, the jury must be satisfied beyond 
a reasonable doubt of his guiit^6 The contract is 
sufficiently proved by the testimony of the parties 
to it, even' where the statute' requires a verba! em¬ 
ployment contract to be, witnessed'by at least two 
disinterested witnesses, in order to form the basis 
of criminal prosecution.S? Where the statute re¬ 
quires that the 'money procured shall be an advance 
of money not yet earned, the employer^s characteri- 
zation of the payment as' an ^^advance’^ is not suf¬ 
ficient evidence of the factas 

Intent in generat. Th$ evidence must be suffi¬ 
cient to prove the required fraudulent intent on the 
part of.the toployee.^S Proof of facts indicating 
that the 'employee formed a fraudulent'intent after 
the advances were made is not sufficient to support 

a conviction. 90 i; ^ 

The presumption of fraudulent intent raikd-by 
proof of the facts enumerated in the statute, as con- 
sidered supra subdivisions b, g (1) of this sectioh,. 
was held not to be rebutted by the proved 'fact that 
the eniployee prevailed upon 'some third pefson -tO' 
give security for repayment of the mon&}[ advanced, 
unsupported by other evidence of good faith’-toward 
the surety,9l or by the employee’s agreement to re- 
pay the money advanced made after his failure to 
do the work,92-or even by repayment of the money 
advanced unless made on or before the day fixed by 
the contract for the commencement of the Service,03* 
or by evidence that the employee was a minor and 
yielded to the command of a stranger to gO to work 
for him in the absence of a satisfactory showing 
that he did so' under fear of duress, rather than 
voluntarily and with the purpose of defrauding his 
employer in accordance with a previously formed 
intent^^- 

•On the other hand, the presumption of bad faith 
was held to be successfully rebutted by evidence 
that the employee worked under th^ contract for' a 


76. Ga.—Mulkey v. State, '57 S.E. 

1022, 1 Ga.App. 62l. , 

77. Ala.—Prazier v. State, 49, So. 

245, 159 Ala. 1. 

39 C.J. p 141 note 96.' 

78. Ga.—Peacock. v, State, 73 S.E. 
404, 10 Ga.App. '402, 

39 C.J. p 141 note 97. 

76". Ala.—Campbell v. State, .46 So'. 
520, 156 Ala. 128. ’ . !’^ 

80. Ala.—-Prazier v. State, 49 So. 

. 245, 15 9- Ala. 1. - 

81. Ga.—Sheppard v. State, 70 's.E. 

972, 9 Ga.App. 234. ' ■ 

82. Ga.—Deriham- V.' State,-‘SS S.Ef’’ 

62, 5 Ga.App. ‘303: ‘ * 

88,, Ga.’—^^Mulkey v.m,S tate, 57 S.E. 
1022, 1 Ga.App, 6^1; J26. , 


84. Ga.—Mulkey .v. State; supra. 

85. Ga.—Miilkey v. State, supra.' • 
39 C.J. p 141 note 5. 

86. Ga.'—Redwine v. State, 87 S.E. 
829, .17 G8 L:App. 560—Puller v. 
State,' 72 S.E. 718, 10 Ga.'App. 117. 

Evidence held Insiifilcient ' 

Ga.—Garnto v. State, 149 S.E. 150, 
40 Ga.App. 136-^Dubose v! State, 
143 S.E. 150,' 38 Ga.App. 130— 
Cofer V. State, 139. S.E. 110, 34 
Ga.App. 244. 

87. S.C.—State V. Easterlin, 39 S. 

B. 250, 61 S:C. *71. - 

8g. :. Ga,—rWalters ■ V, State, 65 S.E. 

357, 6 Ga.APP., ' '566-^PuUer , ,v. 

; State, 59 S.E. 1„ 2 •Ga.Appt 606^ : 
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88. Evidence held sufficient 
Ga.—Golden v. State, 150 S.E. 4152,, 
40 Ga.App. 538'. 

Evidence held insufficient 
Ga.—B.ullard v. State, 2 S.E.2d 725,. 
60 Ga.App. 33. 

80. Ga.—Smith v. State, 108 S.E.. 
' 130, 27 Ga.App. 318. 

81. Ga,—Harwell v. State, 58 S.El 
1111, 2'Ga.App.,613. 

82. Ga.—Lewis v. State,'83 S.E; 438^ 

15' G^App. 406. . 

83^ 4a.—^Harweir .v, State, 58 S-E- 
' 1111, 2 Ga.App. 613. 

84. Ga.—Anthony v. ■ Statel' <55 ' S.E. 

; 479, 126 Ga. 632, ■ -u . . ' 
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period of time approximating®^ or exceeding^^ in 
value the amount of money advanced; that he had 
long continued dealings with his employer of a char¬ 
acter to negative a fraudulent intent;^^ that he 
mortgaged his own property to secure repayment of 
the money advanced that he asked another to 
pay his debt to his employer,or refused to work 
for another until his debt to his employer was paid,i 
or accepted work with another on the latter^s agree- 
ment to pay his debt to his former employer, and 
under the belief that the payment had been made.2 

In addition, the presumption of bad faith was held 
to be successfully rebutted by evidence that the em- 
ployee left his employment because his employer 
failed to perform his part of the agreement,^ or be¬ 
cause he had a dispute with his employer^ or a well 
justified fear that he would suffer bodily harm if he 
continued the work;5 that he absented himself 
from his work because of other demands on his 
time,^ or because of the necd*^ or sicknessS of an¬ 
other under circumstances requiring his personal 
Services, or because he was directed to keep away 
by some one having a right to control his actions 
or by evidence of a combination of circumstances, 
such as working under the contract for a period of 
time, failure to pay the employer wliat he could for 
fear of bodily injury if he did not pay all, and leav- 
ing his employer because of sickness.^*^ 

Want of good cause. An entire absence of evi¬ 
dence that the employee^s refusal to work was with- 
out good and sufficient cause will bar a conviction 

95. Qa.—Swilley v. State, 80 S.E. 

31, 14 Ga.App. 15. 

39 C.J. p 142 note 16. 

96. Ga.—Youngr v. State, 60 S.E. 117, 

3 Ga.App. 463. 

97. Ga.—Solomon v. State, 76 S.E. 

74, 11 Ga.App. 764. 

39 C.J. P 142 note 18. 

98. Ga.—Hogan v. State, 76 'S.E. 

1081, 12 Ga.App. 227. 

99. Ga.—Heywood v. State, 67 S.E. 

1025, 1 Ga.App. 630. 

39 C.J. p 142 note 20. 

1. Ga.—Thompson v. State, 62 S.E. 

568, 4 Ga.App. 846. 

2. Ga.—^Denham v. State, 63 S.E. 

62, 5 Ga.App. 303. 

Contract with third person as de¬ 
fense see supra subdivision e of 
this section. 

3. Ga.—Williams v. State, 67 S.E. 

118, 7 Ga.App. 467. 

39 C.J. p 142 note 23. 

4 . Ga.—Coleman v. State, 66 S.E. 46, 

6 Ga.App. 398—Rickerson v. State, 

60 S.E. 114, 3 Ga,App. 443. 

6. Ga.—Sterling v. State, 64 S.E. 

921, 126 Ga. 92. 

39 C.J. P 142 note 26. 


under the statute,ii even where it appears that the 
parties entered into an express contract and that 
money was fraudulently procured by the employee 
from the employer under it.l2 The burden resting 
on the state to prove the want of good cause is not 
sustained by the employer’s opinion, unsupported by 
facts, that the employee had no good reason^s or 
that he did not give his employee any cause^^ for 
leaving. Facts evidencing the employee^s physical 
ability to work out his contract are, in the absence 
of other evidence, sufficient to support a finding of 
want of good cause.^^ The fact that the employee 
had good cause for his failure to perform his con¬ 
tract is sufficiently established by evidence that per- 
formance was impossible through no fault of his,16 
or that he could not work because of sicknessi*^ or 
physical disability.i^ 

Loss or damage to employer, Loss to the em¬ 
ployer may be shown by proving an advancement of 
money to the employee in excess of the value of 
his Services at the contract rate.i^ The evidence is 
not sufficient to establish loss where there is no 
proof offered of the value of the labor done under 
the contract,20 or where the value of the labor is 
shown to have exceeded the amount of the advanc- 
es,2l or that the employer is stili in possession of 
the fniits of his employee’s labor, and has not sold 
them,22 or holds a mortgage to secure the advances 
and has not foreclosed it,23 or fails to show, if he 
has foreclosed it, that the amount realized on the 
sale did not equal the amount of the advances.24 

14. Ga.—^Wood V. State, 147 S.E. 780, 
39 Ga.App. 655. 

39 C.J. p 143 note 35. 

15. Ga.—Mosely v. State, 68 S.E. 
298, 2 Ga.App. 189. 

39 C.J. p 143 mote 36. 

16. Ga.--Reese v. State, 77 S.E. 922, ' 
12 Ga.App. 647. 

^9 C.J. p 143 note 37. 

17. Ga.—Johnson v. State, 68 S.E. 
318, 7 Ga.App. 812. 

18. Ga.—Hart v. 'State, 48 S.E. 926, 
121 Ga. 140. 

19. Ga.—Lewis v. State, 83 S.E. 439, 
16 Ga.App. 405. 

20 . Ga.—Banton v. State, 194 S.E. 
827, 67 Ga.App. 173. 

39 C.J. p 143 note 41. 

21 . Ga.—Johnson v. State, 68 S.E.- 
318, 7 Ga.App. 812—^Toung, v. State, 
60 S.E. 117, 3 Ga.App. 463. 

22. Ga.—Millinder v. State, 62 S.E. 
760, 124 Ga. 452. 

39 C.J. p 143 note 43. 

23. Ga.—^Hogan v. State, 76 S.E. 
1081, 12 Ga.App. 227. 

24. Ga.—^Abrams v. 'State, 65 S.E. 
497, 126 Ga. 691« 


e. Ala.—^Ex parte Riley, 10 So. 628, 
94 Ala, 82. 

39 C.J. p 142 note 26. 

7. N.C.—State v. Isley, 79 S.E. 1106, 
164 N.C, 491. 

39 C.J. p 142 note 27. 

8. Ga.—Solomon v. State, 114 S.E. 
813, 29 Ga.App. 201. 

39 C.J. p 142 note 28. 

9. Ga.—Harwell v. State, 68 S.E. 
1111, 2 Ga.App. 613. 

39 C,J. p 142 note 29. 

10. Ga.—Harris v. State, 118 'S.E. 
405, 30 Ga.App. 344. 

11. Ga.—Cofer v. State, 147 S.E. 792, 
39 Ga,App. 634 —Skinner v. State, 
139 S.E. 90, 37 Ga.App. 153— King 
V. State, 136 S.E. 466, 36 Ga.App. 
272. 

39 C.J. P 142 note 31. 

12 . Ga.—Brown v. State, 68 S.E. 865, 
8 Ga.App. 211. 

13. Ga.—^Adams v. State, 197 S.E. 

62, 67 Ga.App. 802—Banton v. 

State,’ 194 S.B. 827, 67 Ga.App. 173 
—Barlow v. State, 156 S.E. 641, 42 
Ga.App. 437—King v. State, 136 S. 
E. 466, 36 Ga.App. 272. 

C>J< p 143 note 34, 
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h. Trial 

The general rules governing the trial of criminal 
prosecutions ordinarily are applicable In prosecutione for 
violations of iabor-contract statutes. 

General rules regulating the trial of criminal pros¬ 
ecutions ordinarily apply in prosecutions against 
employees for violations of labor-contract stat- 
utes.25 It is for the jury to determine, on conflict- 
ing evidence, under proper instructions, whether the 
essentials of the crime, as defined in a labor-contract 


§ 81 

act, or the defenses thereto, have been sufficiently 
proved,26 as, for example, the fraudulent intent of 
the employee,27 the nature and purpose of the pay- 
ment to him by his employer,28 or the sufEciency of 
an offer to repay the advances.^^ 

Instructions, It is the duty of the court to in¬ 
struet the jury on the necessity of proving the em- 
ployee^s intent to defraud,30 and its existence at the 
time the advances were made,^^ even in the absence 
of a written request to do so.^^ 


B. WAGES AND OTHEE EEMUNERATION 


1. Right to Compensatiox 


§81. In General 

The right of an employee to compensation rests, in 
generai, on the performance of Services under an agree- 
ment, express or implied, that compensation shall be had 
therefor. 

The right of an employee to compensation rests, 
in general, on the performance of services^^ under 
an agreement, express or implied, that compensa¬ 
tion shall be had therefor,34 although there tieed be 


no definite agreement as to the amount thereof.35 
However, by express agreement of the parties, the 
employee may be entitled to compensation for a pe- 
riod of time during which no Services are ren- 
dered;36 and some contracts have been con^rued 
as entitling the employee to compensation for such 
period, where he was at all times ready, 'willing, and 
able to perform the Services contracted for,37 even 
though during such period the employee performed 


25, Ga.—Paschal v. State, 85 S.E. 
358, 16 Ga.App. 370. 

26, Ga,—Paschal v. State, supra— 
Mitchell V. State, 84 S.E. 205, 15 
Ga.App. 803. 

27, Ga.—Coleman v. State, 65 S.E. 
46, 6 Ga.App. 398. 

28, Ga.—Puller v. State, 69 S.E. 1, 
2 Ga.App. 696. 

39 C.J. p 143 note 51. 

29, Ga.—Paschal v. State, 85 S.E, 
358, 16 Ga.App. 370. 

30, Ga.—Simmons v. State, 88 S.E. 
800, 18 Ga,App. 65. 

39 C.J. p 143 note 63. 

31, Ga.—Crayton v. State, 106 S.E. 
919, ,26 Ga.App. 426. 

Instructions held proper 
Ga.—Golden v. State, 160 S.E, 452, 
40 Ga.App. 638. 

32i Ga.—Simmons v. State, 88 S.E. 

800, 18 Ga.App. 65. 

39 C.J. p 143 note 65. 

33. Ga.—Jones v. Hearst Consolidat¬ 
ed Publications, 10 S.B.2d 761, 190 
Ga. 762. 

I^ass. — Abbott V. Moss, 171 N.E. 712, 
271 Mass. 463. 

I^.y.—Wagner v. G. Gaudig & Blum 
Corporation, '228 N.T.S. 139, 223 
App.Div. 264. 

39 C.J. p 143 note, 67. 

Excuses for nonperformance see in¬ 
fra §§ 82-89. 

Part performance see Infra § 82. 
performance generally see supra §§ 
60 - 68 . 


Service beyond. statutory contractual 
period 

Where a contract for Services for a 
term of more than five years is en- 
tered into notwithstanding statute 
providing that persons who have at- 
tained the age of majority cannot 
bind themselves for a longer term 
than five years, and by mutual con- 
sent, tacit or expressed, Service is 
rendered for the sixth year, the Serv¬ 
ice must be paid for under the con¬ 
tract.—Shaughnessy v. D'Antoni, C. 
C.A.La., 100 P.2d 422. 

Compensation held eamed by 
salesman.—Geib v. Haynes Corpora¬ 
tion of Illinois, 240 IST.W. 907, 185 
Minn. 295. 

Use of time for employee’s purpose; 
patents 

Where defendant, while employed 
by plaintiff, used both time owing to 
plaintifC by defendant and other em¬ 
ployees in perfecting devices which 
defendant patented in his own name, 
plaintiff was not reauired to accept 
assignment of patents in lieu of 
money paid defendant for time which 
plaintiff did not receive from defend- 
' ant, to recover which money plaintiff 
is suing.—^National Lock Co. v. Al- 
deen, 271 111.App, 37. 

34. Cal.—Boucher v. Peasley, 272 P. 

1087, 95 CaLApp. 632. 

Hd.—Vincent v. Palmer, 19 A.2d 183, 
179 Md. 365. 

39 C.J. p 143 note 68. 

, Implied contracts for Services in 
general see the C.J.'S. title Work 
' and Labor §§ 1-67, also 71 C.J. p 37 
1 note 1-p 174 note 60. 
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“The laborer is worthy of his 
hire."—Deville v. Couvillion, l La. 
App. 519. 

Priuciple of coustructiou held iuap- 
plicable 

Rule that situation of parties, ob- 
ject, and surrounding circumstances 
should be considered in interpreting 
contract was held inapplicable, with 
respect to compensation, to contract 
for employment of manager of farm 
under evidence.—Birk v. Jackson, 
Tex.Civ.App., 76 S.W.2d 918, error 
dismissed. * 

Tort principies not applicable 
Wages are due according to prin¬ 
cipies of contract and not of tort.— 
Bowman v, Pace Co., C.C.A.Fla., 119 
P.2d 858. 

Effect of failure to keep books 
Pa.—^Hickel v. Allbum, Com.Pl., 21 
Erie Co. 66, 

35. Philippine.—Herrer v. Cruz Her- 
rera, 7 Philippine 274. 

39 C.J. p 144 note 69. 

Amount of compensation see infra 
§'§ 109-118. 

36. Ga.—^Howard v. Posey, 188 S.E. 
843, 64 Ga.App. 674. 

N.Y.—Mesinger v. Mesinger Bicycle 
Saddle Co., 60 N.T.S. 431, 44 App. 
Div. 26. 

Temporary absences In general see 
infra § 84. 

37. TJtah.—Parker v* • Web er County 
Irr. Dist., 236 P. 1106, 66 Utah 
354. 

Wash.—^Rudebeck v. Pacific Copper 
Co., 294 P. 986, 160 Wash. 127. 

39 C.J. p 148 note 16 [a]. 
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Services for a third person.38^ It has also been held 
that, employees whose only duty is , ''to stand and 
wait’^ are entitled tg compensation®^ ai;id that an em- 
ployer desiring.to keep a person in his employ/re- 
gardless of whether or not he is performing'labor 
all of the time, cannot escape liability to pay wag- 
es during the time work is not being done.^f^ 

In the case of an express agreement as to com- 
pensation, its terms control^i in the absence of 
fraud, illegality, or bad faith,^^ f^d provided it is 
supported by a sufficient consideration.'^* Thus the 
right of an employee to compensation may be made 
to depend on the fulfillment of a particular condi- 
tion,^^ or may be limited to particular Services, 
or may be restricted to ,payment from a particular 
fund.'^® If the happeiiing of the contingcncy on 
which the employce^s right to wages. is, based is 


placed by his contract within the discretion or con- 
trol of the employer, the pontract is,generally con¬ 
strue,d as requiring a fair and honest exercise of 
that discretion against the employee^s right in or- 
der to defeat his clainx^'^ 

• An employee’s right to compensation also depends 
on his observance or pcrformance of the duties of 

faithfulness,^8 honesty,^^ diligence,^^^ loyalty,^^ and 
obedience;®2 it has been held to be no defense 
to an action for wages that the employee^s conduct 
was in violation of his contractual and fiduciary ob- 
ligations to his employer where it is not shown that 
the employer was injured thereby.^S 

’ Use or benefit to employer. It is immaterial, as 
far as an employee's right to compensation is con- 
ccrncd, whether the employer later used or failed to 
lise the results of his eniplbyee’s .labor^^ or whether 


Actress not called on to wor3r 
Cal.—Payne v. Pathe Studios, 44 P.2d 
698, 6,Cal.App.2d 136. 

38. Cal.—Payne v. Pathe Studios, 
supra. 

Wash.—Rudebeck v. Pacific Copper 
Co., 294 P. 9S6, 160 Wash. 127. 

38. TJ.S.—Burns v. Northern Pac. 
Ry. Co., C.C.A.Minn., 134 F.2<i 76C. 

40. Idaho.—Nelson v. Boise Petro¬ 
leum Corporation, 32 P.2d 782, 64 
Idaho 179—Blake v. Crystalline 
Lime Co., 221 P. 1100, 37 Idaho 637. 

41. U.S.—Cravens v. Climax Engi- 
neering Co., C.C.A.lowa, 40 P.2d 
359. 

Cal.—MacDuff v. Earle C. Anthony, 
Inc., 47 P.2d 477, 8 Cal.App.2d 209 
—Bouchcr V. Peasley, 272 P. 1087, 
95 Cal.App. 532. ■ ' 

Hawaii.—Black v. Loird,* 29 Plawail 
204, rehearing denied 29 Plawail 
420. 

Kan.—Pey v. Loose-Wiles Biscuit 
Co., 75 P.2d 810, 147 Kan. 31. 

Ky.—Simon v. Neptune Mfg. .Co., 
147 S.W,2d 1024, 285, Ky. 340—Key- 
ser V. Hopkins, 34 S.W.Sd 968, 237 
Ky. 105—Huclson Engineering Co. 
V. Shaw, 179 S.W. 1083, 167 Ky. 27. 
Mass.—Hanson v. Bradley, 10 N.E.2d 
269, 298 Mass. 371. 

N.T,—Lockwood v. Embalmers*' Sup- 
ply Co., 251 N.Y.S. 321, 233 App. 
Liv. 189—Engel v. Ansco Photo- 
products, 240 N.Y.S. 737, 229 App. 
Eiv. 241, affirmed Engel v. Ansco, 
Photoproducts Go., 177 N.E. 163, 
556 N.T. 615—Sabi v. Laenderbank 
Wien Aktiengesellschaft, 30 N.Y.S., 
' 2d 608, oplnion supplemented on 
other grounds 33 N.Y.S.2d 764. 

89 G.J. P 144, note 61. i 

Arbltrator’s award in conflict with 
-contract -will be vacated.—Screen 
Cartoonists Cuild, Local 852,-v. Walt 
Disney Productions,, 168 .P.2d 983, 74 
Cal.App. 2 d 414. 


Contractual liability held not can- 
celed by subsequent agreement.— 
Hukill V. Highway Trailer Co., 24 A^ 
2d, 74, 147 Pa.Super. 285. 

Beclaratlon of policy 

Letter from employer to secretary 
of employees' association, reciting 
that "it is certainly our intention to 
pay ali back wage' claims,” was a 
mero doclaration of policy and not a 
contract to pay back wages, and did 
not give employees a cause of action. 
—Doylo V. Rico Ranch Oil Co., 81 P. 
2d 980, 28 Cal.App.2a 18. i 

42k Chio.—Ullmann v. May, 72 N.E. 
2d GS, 147 Ohio St. 468. 

43. Consideration held sufficient 
Ark.—Bulman Furnlture Co. v. Knox, 

21 S.W.2d 161, 180 Ark. 1167. 

44. U.S.—Gutensohn v. Kansas City 
Southern Ry. Co., C.C.A.Mo., 140 F. 
2d 950. 

Cal.—Swanson v. McAulilf, 104 P.2d 
868, 40 CaLApp.2d 456. 

39 C.jr. p 144 note 62. 

Conditipns precedent to right to com- 
missions see infra § 90. 

Bight held not cbnditional on futtixe 
eamings 

Pa.—Shallcross v. Highway Trailer 
Co., 24 A.2d 71, 147 I>a.Super. 279. 

45. Me.—PufCer v. L. P. Soule & 
Son Co.,' 116 A. 215^ 121 Me, 168.. 

39 C.J. p 144 no,te 63. 

46« Tex.—Cotton v. Rand, Civ.App., 
29 S.W. 682. 

39 C.J. p 144 note 64. ' 

47. Or.—0’Nexll v. Geo. ,F. Eberhard 
Co., 196 P. 391, 99 Or. 636. 
Discretionary powers afCecting right 
to commission see infra § 90. 
Services to satisfaction • of employer 
, see supra 32. 

Conditlons ^^beyond human ;con.trol” 
Under qontract between employer 
and le-boif Uhiqii provi4i,ng that 
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ployees should not "suffer loss of 
time or pay during breakdown or In- 
terruption of Service except when 
causod by conditione hovond human 
control," but contemplating right of 
employer to lay employees off "be- 
cause of slack work," expression "be- 
yond human control" meant beyond 
control of employer rather than be- 
yond control of any human being, 
and employer was not liable for loss 
of time caused by a strike of another 
Union which forced employer to lay 
of£ employees covered by the con¬ 
tract.—Members of Bakery & Confec- 
tionery Workers Union Local No. 
458, V. Hali Baking Co., 69 N.E.2d 
111, 320 Mass. 286. 

46. Minn.—Hlubeck v. Beelcf, 9 N. 
W.2d 252, 214 Minn. 484—Petersop 

V. Mayor, 49 N.W. 245, 46 Minn. 
468, 13 L.R.A. 72. 

Pa.-i—iBornstein v. Lipper Mfg. Co., 
160 A. 770, 307 Pa. 36. 

Effect of negligence or misconduct 
see mfra § 105. 

Honesty and faithfulness ih perform- 
ance generally see supra 9 67. 

49. Minn.—^Hlubock v. Beeler, 9 N. 

W. 2d 252, 214 Minn. 484—Peterson 
V. Mayor, 49 N.W. 245, 46 Minn. 
4.68, 13 L.R.A, 72. 

50« Pa.—Bernstein v. Lipper Mfg. 
Co., IGO A. 770, 307 Pa. 36. 

51. Pa.—Bernstein v. Lipper- Mfg. 
Co., supra. 

52. Pa.—Bernstein v. Lipper I^Ifg. 
Co., supra. 

53. Md.—Baer v. Robblns, 83 A. 341, 
117 Md. 213. 

39 C.J. p 122 note 2. 

54. Wis.—^Murray v. Hamilton 
Beaoh' Mfg. Co., 190 N.W, 460, 178 

..Wis. 624. , . 

39 C.J, p 144 note 66. 
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the Services were beneficial or profitable to him un- 
less the payment of compensation is made contin¬ 
gent on the success of the employer’s enterprise.^^ 

Against whom right enforceahle. The employer, 
that is, the person engaging the Services of anoth- 
er and agreeing to pay for them, is the one liable 
for them,notwithstanding another benefits there- 
from.57 The question^as to who is the employer 
may be in dispute,®^ and when it involves issues of 
fact the liability for wages is for the jury to de- 
termine under proper instructions.®^ 

Under the rule that a third person can sue on a 
contract made for his benefit, discussed in Contracts 
§ 519, one who has performed labor for another 
may sue for his wages a third person who contract- 
ed with the hirer to pay the wages, although plain- 
tifif was not a party to the contract.^^^ 

Tips or gratuities. In the absence of a prohibi- 
tory statute or order enacted pursuant to statutory 
authority, an employee^s compensation may consist 
of, or include, gratuities or tips.^i 

Labor unions may be organized for the purpose 
of advancing®^ or maintaining^S their wages, and 


may singly or in a body leave the Service of their 
employers in order to compel an advance of wag- 
es.64 

§ 82. Part Performance, Abandonment, or 
Discharge 

A contract to render personal Services for a specified 
time is ordinariiy, but not aiways, regarded as an en- 
tire, and not as a severabie, contract, on which recovery 
can be had oniy on showing fuil perfo-rmance or a vaiid 
excuse for nonperformance. 

A contract to render personal Services for a speci¬ 
fied time ordinariiy is regarded as an entire con¬ 
tract, so that a recovery thereon can be had by the 
employee only on showing full performance or a^ 
vaiid excuse for nonperformance.®^ This is true 
even though the contract States the compensation to 
be at the rate of so much per week or month,®® pro- 
vided it does not require the actual payment of so 
much each month or week.®'^ Likewise, perform¬ 
ance of the entire Service may be a condition pre- 
cedent to a recovery of any part of the wages there- 
under where the contract expressly so stipulates.®® 
In other cases, however, including generally those 
in which the actual payment of wages within the 


65. Ga.—Central Georgia Transmis- 
sion Co. V. Storer, 86 S.B. 498, 17 
Ga.App. 65. 

89 C.J. p 144 note 67. 

66. Conn.—Callendo v. Catania, 14 
A.2d 752, 127 Conn. 66. 

Ky.—Keyser v. Hopkins, 34 S.W.Zd 
968, 237 Ky. 106. 

39 C.J. p 145 note 71. 

Parties to action to recover wages 
see infra § 127. 

Iiiabillty to employees of Independ- 
eut contractor 

An employer is not liable to thf 
employees of an independent con¬ 
tractor for their pay. 

Fla.—^^Vrighi v. Terry, 2 So. 6, 23 
Fla. 160, 

Wash.—Seattle jErie No. 1 of Fra- 
ternal Order of Eagles v. Commis- 
sioner of Unemployment Compen¬ 
sation and Placement, 160 P.2d 614, 
23 Wash.2d 167, motion denied 163 
P.2d 521, 23 Wash.2d 167. 

57. Cal.—Stone v. Bancroft, 44 P. 
1069, 112 Cal. 6'52. 

39 C.J. p 146 note 72. 

58. Conn.—Caliendo v. Catania, 14 
A.2d 752, 127 Conn. 66. 

39 C.J. p 145 note 73. 

59. lowa.—Kruse v. Seiffert & 
Weise Lumber Co., 79, N.W. 118, 
108 lowa 352. 

39 C.J. p 145 note 74. 

60. Nev.—Miliani v. Tognini, 7 P. 
279, 19 Nev. 133. 

Freference in glvlng employment 
Under public works administration 
pontract for construction, where con- 
"jactor agreed to make certain pref- 

56 C.J.S.-33 


erences in giving work, carpenter I 
who was employed as an assistant j 
carpenter, and who could not Show 
that he was denied employment as 
such, or that contractor, with knowl- 
edge of his qualifications, employed 
other men of same class not resi- 
dents’ of town for same period, was 
not entitled, as third party benefl- 
ciary, to compensation for days on 
which he was unemployed and on 
which contractor employed carpen- 
ters not within plaintiff^s class.— 
Primus v. D. V. Frione & Co., 198 A. 
165, 124 Conn. 1. 

61. Ohio.—Setree v. Falkner, App., 
50 N.E.2d 412. 

62. Ark.—^Meier v. Speer, 132 S.W. 
988, 96 Ark. 618. 

63 C.J. p 660 note 83. 

Employee’s organizations in general 
see supra § 28 (15). 

63. N.J.—^New Jersey Painting Co. 
V. Liocal No. 26, Brotherhood of 
Painters, Decorators, and Paper 
Hangers of America, 126 A. 399, 96 
N.J.Eq. 632, 47 A.L..R. 384. 

63 C.J. p 660 note 84. 

64. U.S.—^Wabash R. Co. v. Hanna- 
han, C.C.MO., 121 P. 563. 

63 C.J. P 666 note 87. 

65. Ala,—^Peacock v. Virginia-Caro- 
lina Chemical Co., 130 So. 411, 221 
Ala. 680. 

Md.—Corpus Juris cited in Bright v. 
Ganas, 189 A. 427, 431, 171 Md. 
493. 

N.T.—Coletti V. Knox Hat Co., 169 N. 

J E. 648, 262 N.Y. 468—De Long v. 
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Elizabeth Arden, Inc., 16 N.T.S. 
2d 837. 

Okl.—Corpus Juris olted in Looney 
V. Bruin Oil Corporation, 122 P.2d 
1007, 1009, 190 Okl. 266—Davidson 
V. Gaskill, 121 P. 649, 32 Okl. 40. 
39 C.J. p 145 note 78. 

Part performance as affecting 
amount of compensation see infra 
§ 113. 

SufHciency of performance see supra 

§ 66 . 

XSlements of performance; devotion 
of entire time 

(1) Under contract sued on, em¬ 
ployee could not recover salary un- 
less, as required by contract, he per¬ 
formed executive service connected 
with picture show business which 
employer called on him to do.—^Ar- 
kansas Amusement Corporation v. 
Kempner, 33 S.W.2d 42, 182 Ark. 897. 

(2) Employee visiting store and 
dictating letters in connection with 
store business in which he had for- 
merly been engaged did not violate 
contract to devote entire time to em- 
ployer’s business.—Dugan v. Clesi, 
115 So. 660, 166 La. 471. 

66. Okl.—Corpus Juris quoted In 
Wrightsman v. Brown, 73 P.2d 121, 
123, 181 Okl. 142. 

39 C.J. p 146 note 79. 

67. Okl.—Corpus Juris quoted In 

Wrightsman v. Brown, 78 P.2d 121, 
123, 181 Okl. 142. 

68. Ala.—^Whitley v. Murray, 34 Ala. 
155. 

39 C.J. p 145 note 81. 
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employment term is provided for, as discussed infra 
§ 83, the contract is construed as not contemplating 
its full performance as a condition precedent to re- 
covery of a part of the compensation thereunder, and 
in these cases the employee may recover his wages 
for the time he worked.®® 

Payment periods, Where the contract of employ¬ 
ment provides for the payment of wages at stated 
intervals, the payment periods are themselves rc- 
garded as entire and a recovery of wages for a par- 
ticular period is dependent on Services having beeii 
rendered for the full term of that period.^o 

§ 83. -Abandonment of Service 

In the absence of a provlslon for forfeiture, an em¬ 
ployee who abandons his employment in violatlon of his 
contract may recover for his Services rendered If the con¬ 
tract is severable, but not If the contract is entire. 

If there is no forfeiture provision in the contract 
or rules governing the employment,an employee 
who abandons his employment in violation of his 
contract may recover for Services rendered if the 
contract is severable,'^2 but not if the contract is 
entireJS So, if one employed for a specified time 
under a contract not providing for periodic payment 
of wages during the term quits before the expira- 
tion thereof without adequate cause or excuse, he 
cannot recover on the contract any unpaid wages 
for Services rendered,and this rule has been in- 
corporated into some statutory cnactments.'^^ Like- 
wise the servant may not recover money withheld 
out of his wages to guarantec his performance of 


the contract,76 or the use of a house, rent free, to 
which he was entitled as long as he continued in 

the employment 

Recovery on quantum meruit, There can be no 
recovery on a quantum meruit, according to the ma- 
jority of dccisions*^® although there is considerable 
authority to the contrary, espccially where the em- 
ployer has received a benefit from the labor in ex- 
cess of any damages from the breach.'^^ Where re¬ 
covery on a quantum meruit is allowed, it is limited 
in amount to the contract price for the Services mi¬ 
nus damages for the loss sustained by the employer 
from the employce’s abandonment, as considered in¬ 
fra § 113, and is conditioncd on the absence from 
the contract of any stipulation providing for pay¬ 
ment of the employee in kind.so 

Periodic payments ivithin term. In the group of 
cases in which a recovery is not otherwise allow- 
able, if the contract provides, or is construed to pro¬ 
vide, for actual payments of wages earned at inter¬ 
vals during the employment term, the right to wages 
duc at the end of one of the periods vests at that 
time so as not to be afifected by a subsequent aban¬ 
donment of the contract,si but a recovery is not al¬ 
lowed where it is shown that, bccausc of the em- 
ployce’s breach or other reason, there are no wages 
due and payable.^^ The rule is otherwise, as ap- 
pears supra § 82, if the contract provides, not for 
the actual payment of so much each week or month, 
but a compensation *‘at the rate of’ so much per 
week or month. 


69. Okl.—^Wrightsman v. Brown, 73 
P.2d 121, 181 Okl. 142. 

39 C.J. p 146 note 83. 

Hiringr held not liy year 
A contract to pay "at the rate of" 
so much per annum, "payahle month- 
ly," cannot be an entire contract for 
the year in the sense that no pay 
would be due unless the employoe 
served a full year.—Peacock v, Vir- 
ginla-Carolina Chemical Co., 130 So. 
411, 413, 221 Ala. 680. 

70. K.Y.—Solotaroif v. Willner Edel- 
stein Amusement Co., 147 N.T.S. 
938, 86 Misc. 446. 

39 C.J. p 146 note 86. 

71. Okl.—‘Corpus Juris quoted Iu 
Wrightsman v. Brown, 73 P.2d 121, 
123, 182 Okl. 142. 

Deductions in case of nonperform- 
ance see infra § 104. 

72. Okl.—■'Wrightsman v. Brown, 73 
P.2d 121, 123, 181 Okl. 142. 

39 C.J. p 146 note 89. 

Abandonment as terminating* relation 
see supra § 40. 

Indefinite term see infra § 89. 

73. Mo.—^Holding v. Kessinger, 
App., 191 S.W. 1077. 

39 C.J. p 146 note 90. 


74. N.T.—Stevens v. Elizabeth Ar- 
den, Inc., 2 N.T.S,2d 187, 253 App. 
DIv. 3.68—^Wolin v. Perlco Venelian 
Blind Corporation, 43 N'.T.S.2d 262, 
180 Misc. 544. 

39 C.J. p 146 note 92. 

^traxLsportatioix and travel-time pay 
Stenographer employed on projcct 
out of country, who was not dis- 
charged, but resigned on his own 
volilion, was not, under contract, en¬ 
titled to cost of transportalion and 
pay for time of travel to horne.— 
Bradley v. McWilliams Dredging Co., 
67 N.Y.S.2d 146. 

Itoyalties 

Where, under employment con¬ 
tract, employee was to receive pay¬ 
ment of royalties on quarterly basis, 
and he loft employment before ex- 
piration of the next quarterly period, 
he was not entitled to receive last 
quarterly royalty payments.—De 
Long V. Elizabeth Arden, Inc., 16 N. 
Y.S.2d 837. 

75, La.—^Wood v. Southern Life & 
Health Ins. Co., 140 So. 116, 19 La. 

' App. 214. 

39 C.J; p 146 note 93. 
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76. N.Y.—Fenster v. Bass, 107 N.Y. 
S. 872—^Walls v. Coleman, 11 N.Y. 
S. 907. 

77. Mich.—Lane v. Au Sable Elec¬ 
tric Co., 147 N.W. 646, 181 Mich- 
26, Ann.Cfis.l916C 1108. 

78. Okl.—Corpus Juris oited Iu 
Looney v. Bruin Oil Corporation, 
122 P.2d 1007, 1009, 190 Okl. 266. 

39 C.J. p 146 note 97. 

79. N.H.—Britton v. Turner, 6 N.H. 
483, 26 Am.D. 713. 

3D C.J. p 147 noto 98. 

80. N.H.—Roundy v. Thatcher, 49 N. 
H. 626. 

39 C.J. p 147 note 1. 

81. Md.—^Schneider v. Hagerstown 
Brewing Co., Inc., 110 A. 218, 136 
Md. 161. 

89 C.J. p 147 note 2. 

82. ^ N.Y.—Ressig v. Waldorf-Astoria 
Hotel Co., 172 N.Y.S. 61G, 185 App. 
Div. 4, afllrmod 129 N.E. 912, 229 
N.Y. 658. 

Puerto Rico.—Portela v. Porto Ri- 
oan-American Tobacco Co., 4 Puer- 
to Rico 29. ■ 
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Abmdonment for good cause. If the employee 
has good cause for quitting lie may recover for the 
Services actually performed,S3 including any part of 
his wages withheld to secure a faithful perform- 
ance of his duties,®^ but not an additional amount 
in the form of salary or wages for the rest of the 
term.ss 

§ 84. -Temporary Absences in General 

Aa a general rule an employee is not entitled to recov- 
ep for lost time where there is no agreement to that ef- 
fect. 

An employee generally is not entitled to recover 
for lost time where there is no agreement to that 
effectjS® or where the contract of employment al- 
lows compensation only for the days the employee 
Works.Where the employee is given a vacation 
with pay,S8 or a leave of absence is granted,S9 or 
where the employee^s absence is involuntary,30 as 
where the employer fails to furnish work,9i the em¬ 
ployee is entitled to his wages for the time off. 
Where, however, the contract allows compensation 
for the employee’s entire time excepting periods of 
nonperformance due to certain specified causes, the 
employee may recover for days on which he did not 
Work on proof of his offer to do so if his nonper¬ 
formance was not due to one of the specified caus- 
es.33 


§ 85 

Ohligation to make up lost time, When an em¬ 
ployee leaves his employer’s Service after he has 
worked for the full term agreed on, he cannot be 
said to have abandoned the Service and forfeited 
the wages due him simply because he had refused 
to work after the term had expired in order to make 
up for lost timeas unless the original contract pro¬ 
vides that time lost shall be made up;^'^ even then, 
if the employer is responsible for the loss of time, 
the employee may refuse to make it up without sub- 
jecting himself to the charge of abandonment.95 

§ 85. - Sickness, Death, or Other Disa- 

bility 

The death, sickness, or other disabillty of the em¬ 
ployer or employee prevents recovery for Services for the 
entire contract periody but recovery ordinarily may be 
had for Services performed up to the time of an em- 
pIoyee’s death or of his absence because of sickness. 

In the absence of a stipulation to the contrary, 
the death of either party, or sickness or other dis- 
ability, preventing its performance, terminates the 
employment contract, as discussed supra §§ 37, 38, 
and recovery cannot be had for Services for the en¬ 
tire contract period.^® Subject to rules promulgated 
by the employer and binding on the employee,^'^ a 
recovery may be had for Services actually per¬ 
formed by an employee up to the time of his 
death,9S or to the time of his absence because of 


83. La.—Moli V. Wall, 4 La.App. 
(Orleans) 72. 

39 C.J. p 147 note 6. 

N.T.—Godt V. Henigson, 135 N. 
T.S. 666. 

39 C.J. p 147 note 7. 

85. N.T.—ICoch V. Siff, 154 N.T.S. 
223. 

39 C.J. p 147 note 8. 

88. Wis.—^Corpus Juris clted in 
General Accident Fire & Life As- 
sur. Corporation v. Industrial Com- 
mission, 266 N.W. 226, 227, 221 
Wis. 544. 

39 C.J. p 147 note 9. 

Compensation for periods of no Serv¬ 
ice generally see supra § 81. 

aT*. Ga.—Southern R. Co. v. Everett, 
66 S.E. 398, 7 Ga.App. 185. 

39 C.J. p 147 note 10. ^ 

88. Ark.—Corpus Juris «luoted in 
Oil Fields Corporation v. Hess, 63 
S.W.2d 444, 447, 186 Ark. 241. 

■39 C.J. p 148 note 11. 

Tacation with pay as additional com¬ 
pensation see infra § 96. 

Continuous work held retiulred 

La.—Bondio v. Joseph Binder, Inc., 
App., 24 So.2d 398. 

89, Ark.—Corpus Juris g.uoted in 
Oil Fields Corporation v. Hess, 53 
S.W.2d 444, 447, 186 Ark. 241. 

39 C.J. p 148 note 12. 


Transferred employee ohtaining 
leave 

Where railroad company trans¬ 
ferred combined job of pumper and 
engine watcher at certain station 
from its maintenance of way depart- 
ment, of which holder of such job 
was member, to mechanical depart- 
ment because of such employee's un- 
satisfactory work, and he obtained 
leave of absence, instead of continu- 
ing as pumper at either of two other 
stations as authorized by company, 
he was not entitled to pay as pumper 
for period of his absence on such 
leave under provision of agreement 
between company and maintenance 
of way employees* union.—Rogers v. 
Union Pac. R. Co., C.C.A.Or., 146 F.2d 
119. 

90. Ark.—‘Corpus Juris guoted in 
Oil Fields Corporation v. Hess, 53 
S.W.2d 444, 447, 186 Ark. 241. 

39 C.J. p 148 note 13. 

91. Ark.—Corpus Juris cLuoted in 
Oil Fields Corporation v. Hess, 63 
S.W.2d 444, 447, 186 Ark. 241. 

39 C.J. p 148 note 14. 

92. Pa.—^Wentworth v. Whitney, 25 
Pa.Super. 100. 

39 C.J. p 148 note 16. 

33. Vt.—^McDonald v. Montague, 30 
Vt. 367. 
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wis.—^Bast V. Byrne, 8 N.W. 494, 61 
Wis. 631, 37 Am.R. 841. 

94. Pa.—Pennsylvania R. Co, v. 
Bost, 104 Pa. 26. 

95. Pa.—Pennsylvania R. Co. v. 
Bost, supra. 

98. Okl.—Davidson v. Gaskill, 121 
P. 649, 32 Okl. 40. 

39 C.J. P 148 note 22. 

Deductions for loss of time due to 
employee’s sickness see infra § 
104. 

Preservatiou of seniority rights 

The fact that railroad continued 
employee on its seniority rolls during 
period of his disability, in order to 
preserve his rights if he should ever 
become able to return to work, and 
granted him privileges to which only 
an employee was entitled, did not 
authorize recovery by employee on 
quantum meruit for time during 
which he performed no Services, and 
merely visited employers' officials in 
his own behalf.—^Sickelco v. Union 
Pac. R. Co., C.C.A.Cal., 111 F.2d 746. 

97. lowa.—^Margoris v. U. S. Rail¬ 
road Administration, 174 N.W. 371, 
187 lowa 605. 

39 C.J. p 148 note 23. 

98. R.I.—Parker v. Macomber, 24 A. 
464, 17 R.I. 674, 16 L.R.A. 858. 

‘ 39 C.J. p 148 note 24. 
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sickness,9S even thougli after absen^ce from illness 
the employee does not return and offer to complete 
the period of service.l The rule does not apply 
where the sickness ought to have been anticipated 
at the time the contract was made ,2 as in the case 
of confinemeiit in childbirth,3 or where the contract 
is entire and the abandonment is for some other 
and unjustifiable reason, the sickness being made 
the pretext for the recovery of wages to which oth» 
erwise the employee would not be entitled under the 
law.^ 

§ 86. - Destruction of Place of Work 

One employed to work in a particular buildlng which 
is accidentally destroyed is entitled to wages fop Serv¬ 
ices already rendered, but not for the remainder of the 
term; but where the employment has no reference to the 
continued existence of any particular place of work, an 
e'mployee may recover for the full term despite such de¬ 
struction. 

One employed to work in a particular building 
which is destroyed by inevitable accident after part 
performance is entitled to his wages for the Serv¬ 
ices rendered,5 but not for the remaining part of 
the contract term.® Where, howevcr, the employ¬ 
ment has no reference to the continued existence of 
any particular place of work, the destruction of the 
place of work does not affect the employec^s right 


to his compensation for the full contract term.*^ 

§ 87. - Discharge 

An employee discharged for cause cannot recover fu¬ 
ture wages under the contract, but under most authori- 
ties he can recover for services actually rendered except 
that, where periodic payments are provided for, he can- 
not recover fop services rendered durlng the fractlonal 
part of the employment period In which he was dis¬ 
charged. 

An employee who has been discharged for cause 
is not entitled to recover future wages or other fu¬ 
ture compensation under the contract nor can he 
recover under the contract for services for an en¬ 
tire employment period where he was discharged 
after having performed them only in part,^ or for 
a time equivalent to the noticc period, where the em- 
ployer is requircd by the contract to give ndtice of 
its termination.^0 It is only where an employee, 
hircd for a term, is dismissed without just cause 
before the expiration of the term that he is entitled 
to receive the whole of his wages for the entire 
term.^i 

In the absence of a contract stipulation to the 
contrary, it has generally been held that an em- 
ployce discharged for cause may recover for Serv¬ 
ices actually rendered^^ although under some au- 


99 . Me,—Lakeman v. Pollard, 43 Me, 
463, 69 Am.D. 77. 

N.Y.—Sabi V. Laenderbank Wien 
Akliengesellschaft, 30 N.T.S.2d 
608, opinlon supplemented on other 
■grounds 33 N.T.S.2d 764. 

39 C.J. p 148 note 26. 

1. Vt.—Seaver v. Morse, 20 Vt. 620. 

39 C.J. p 148 note 26. 

2. Wis.—Jennings v. Lyons, 39. Wis. 
563, 20 Am.R. 57. 

3. Wis.—Jennings v. Lyons, supra. 

39 C.J. p 149 note 28. 

4. Md.—^Corpus Juris olted Iu 

Bright V. Ganas, 189 A, 427, 431, 
171 Md. 493. 

39 C.J. p 149 note 29. 

5. Mo.—Hali V. Sohool Dist. No. 10, 
24 Mo.App. 213. 

Destruction of €mployer’s property 
as not terminating relation see su¬ 
pra § 36. 

6. Mo. — Hali V. School Dist. No. 10, 
24 Mo.App. 213. 

39 C.J. P 119 note 51. 

7. La.—Madden v. Jacobs, 28 So. 
225, 52 La.Ann. 2107, 60 L.R.A. 827. 

39 C.J. p 149 note 36. 

8. La.—Blue v. Chandler, App., 6 
So.2d 210. 

Mo.—Clarkson v. Standard Brass 
Mfg. Co., 170 S.W.2d 407, 237 Mo. 
App. 1018. 

Pa.—Lightcap v. Keaggy, 194 A. 347, 
128 Pa.Super. 348. 

39 C.J. p 149 note 37. 


Arrest of employee <m susploiou 
of laroeuy justified discharge with¬ 
out payment of wages for term.— 
Strong V. American Ry. Express Co., 
111 So. 669, 163 La. 180. 

AwaltlzLg passage horne 

XJnder the terms of a particular 
contract, an employee working 
abroad and discharged without 
ground has been held entitled to 
salary for the time he had to wait 
after discharge for passage horne, 
where the delay was not due to his 
fault, although he was chargeable 
with the reasonable value of his 
subsistence while awaiting passage; 
but an employee discharged by the 
supervising officer, acting in good 
faith, on the ground that his Serv¬ 
ices were unsatisfactory, has been 
held not entitled to salary for the 
period of transportation horne, and 
an employee properly discharged for 
refusing to work was held charge¬ 
able with the cost of transportation 
horne and with the cost of sub¬ 
sistence while awaiting transporta¬ 
tion.—Bradley v. McWilliams Dredg- 
ing Co., 67 N.T.S.2d 146. 

Payment for delay in hearlng 

Rule, under wage agreement be- 
tween rallroad and labor union, re- 
quiring railroad to accord hearing 
within five days to trainman taken 
out of Service for cause and to pay 
him wages for any greater delay, 
was held not to require employer to 

■^6 


make payment for period of delay 
where occasioncd by suspr^nded or 
dischatged trainman himself.—St. 
Clair V. Chicago, M., St. P. & P. R. 
Co., C.C.A.Ind., 76 P.2d 70. 

9. Ga.—Parker v. Parlinger, 50 S. 
E. 98, 122 Ga. 315. 

39 C.J. p 149 note 38. 

10. N.Y.—Dixey v. Punch & Judy 
Theater Co., Inc., 165 N.Y.S. 357. 

11. La.—Strong v. American Ry. 
Express Co., 111 So. 669, 163 La. 
180. 

Bule under statute 
La.—Blue V. Chandler, App., 6 So. 
2d 210. 

Paliure to protest wrongful dl»- 
cliarge 

Where evidence demanded finding 
that employee failed to file grievance 
or protost concerning his discharge 
for violation of rule relating to in- 
toxication, within sixty days after 
discharge, as requircd by agreement 
between employer and certain of its 
employees, employee could not re¬ 
cover wages he would have earned 
had he not been discharged, on the- 
ory that discharge was wrongful.— 
Crow V. Southern Ry. Co., 18 S.E.2d 
690, 66 Ga.App. 608. 

12. N.Y.—Hedeman v. Pairbanks, 
Morse & Co., 36 N.E.2d 129, 286 N. 
Y. 240. 
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thorities no recovery is allowedi3 except where the 
contract provides for periodic payments througfh 
the employment term, in which case the employee is 
entitled to such wages as have already become due at 
the expiration of one or more of such periods.^^ 
Where the latter rule is followed, any cause sufEcient 
to justify a discharge of the employee will bar a re¬ 
covery of 'wages regardless of whether such cause 
was given as the reason at the time of the dis- 
charge.^s 

Where periodic payments are provided for in 
the contract, it has been held that the employee can- 
not recover for Services rendered during the frac- 
tional part of the employment period in which he 
was discharged^s unless the contract expressly so 
provides, 

Vacation with pay, Since, as discussed infra § 
96, a vacation with pay is in effect additional wages, 
an employee who has done the work necessary to 
earn such vacation cannot be deprivcd thereof by 
wrongful discharge;^® but where the discharge is 
for just cause the employee is* not entitled to va¬ 
cation pay.i9 

Severance or dismissal pay, Where the contract 
of employment so provides, the employee may be 
entitled to severance or dismissal pay on termina- 
tion of his employment by the employer.^o A con- 


§ 88 

tract providing for severance pay on dismissal ex¬ 
cept for certain causes has been held ciear and un- 
ambiguous and not susceptible of a construction 
modifying its terms.^i 

Deferred salary payments, A contract providing 
for the making of deferred salary payments cannot 
be avoided by the discharge of the employee.^^ 

§ 88. - Consent or Option to Terminate 

Where an employment contract is terminated in ac- 
cordance with its provisions, the employee may recover 
compensation for Services rendered up to the time of ter- 
mination. 

Where the contract of employment is terminable 
at the option of either party, the employee may quit 
at any time and recover for the Services actually 
performed.23 Accordingly, on discharge by the 
employer under such a contract,24 or under a stat¬ 
ute allowing the employer to terminate the contract 
at will,25 the employee may recover pro rata, re¬ 
covery being allowed for a fractional part of an em¬ 
ployment or payment period during which Services 
are rendered.26 

Termination affer notice. Where the contract is 
terminable by one party on giving notice to the oth- 
er a certain fixed time before the cancellation, the 
employee may recover wages or other compensation 
up to the time the cancellation takes effect.27 


Pa.—Goraghty v. Pitcairn, 157 A. 

634, 104 Pa.Super. 72. 

39 C.J. p 149 note 41. 

Employee nuder coiLtra«t at will, 
discharged for cause, may sue for 
amount due.—Grosner v. Gropper 
Knitting Mills, 213 N.T.S. 433, 126 
Misc. 370. 

13. Minn.—Von Heyne v. Tompkins, 
93 N.W. 901, 89 Mlnn. 77, 6 L.R.A., 
N.S., 524. 

39 C.J. p 149 note 42. 

14. Mo.—Maratta v. Chas. H. Heer 
Dry Goods Co., 177 S.W. 718, 190 
Mo.App. 420. 

39 C.J. p 149 notes 43, 44. 

15. Minn.—Von Heyne v. Tompkins, 
93 N.W. 901, 89 Minn. 77, 6 L.R.A., 
N.S., 524. 

39 C.J. p 150 note 48. 

16. Oal.—Bank of America Nat. 
Trust & Savings Ass’n v. Republic 
Productions, 112 P.2d 972, 44 Cal. 
App.2d 651. 

39 C.J. p 149 note 45. 

17. Mo.—Chote V. Banzero, App., 202 

S.W. 588. ' 

39 C.J. p 150 note 46. 

18. U.S.—In re Wil-Low Cafeterias, 
Inc., C.C.A.N.Y., 111 F.2d 429. 

19. Jja.—Bondio v.* Joseph Binder, 
Inc., App., 24 So.2d 398. 

20. U.S.—In re Publio Ledger, C. 
C.A.Pa., 161 P.2d 762. 

N.T.—Montefalcoue v, Banco Di 


Napoli Trust Co. of N. Y.. 52 N.Y. 
S.2d 655, 268 App.Div. 636, reargu- 
ment denied 53 N.Y.S.2d 955, 269 
App.Div. 685—Giorno v. Banco Di 
Napoli Trust Co. of New York, 42 
N.Y.S.2d 823, 180 Misc. 985, re- 
versed on other grounds 52 N.Y.S. 
2d 659, 268 App.Div. 1035. 

Ziack of notice of dlscliarge 

Where employee and employer 
could, under union agreement, termi¬ 
nate employment by a week's notice 
except that employer could sum- 
marlly discharge employee for cer¬ 
tain causes, lack of formal notice of 
discharge in and of itself would not 
deprive employee of his wages for 
subsequent week and if not paid 
when due, employee could recover 
those wages in action at law.—^Na¬ 
tional Overall Dry Cleaning Co. v. 
Yavner, Mass., 73 N.E.2d 744. 

Under foreign employment law 
N.Y.—Sabi V. Laenderbank Wien Ak- 
tiengesellschaft, 30 N.Y.S,2d 608, 
opinion supplemented on other 
grounds 33 N.Y.S.2d 764. 

21. Minn.—^Matthews v. Minnesota 
Tribune Co„ 10 N.W.2d 230, 216 
Minn. 369, 147 A.L.R. 147. 

22. Mass.—Patton v. Babson Statis- 
tical Organization, 156 N.E. 634, 
259 Mass. 424. 

Deferment pendlng employeor^s abil- 
ity to pay 

A contract between union employer 
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and its employees that wages should 
be prorated from available income 
until return of better times, but 
that record of difference between 
amount paid and union scale would 
be kept and paid as a “bonus" as 
employer was able to pay, entitled 
discharged employee to recovery of 
amount of so-called “bonus" as a 
deferred payment of wages earned. 
—Herman v. Golden Arrow Dairy, 71 
P.2d 581, 191 Wash. 582. 

28. Cal.—Mile v. California Growers 
Wineries, 114 P.2d 651, 45 Cal.App. 
2d 674. 

N.Y.—^Wolin V. Perlco Venetian 
Blind Corporation, 43 N.Y.S.2d 262, 
180 Misc. 544. 

39 C.J. p 150 note 50. 

Amount recoverable see infra S 113. 

24. Md.—Jenkins v. Long, 8 Md. 
132. 

Minn.—Youngberg v. Lamherton, 97 
N.W. 571, 91 Minn. 100. 

25. Mo.—Birch v. Glasgow Sav. 
Bank, 90 S.W. 746, 114 Mo.App. 
711. 

39 C.J. p 150 note 62. 

26. Miss.—^Yazoo & M. V. R. Co. 
V. Monroe, 70 So. 689, 110 Miss. 
550. 

39 C.J. p 150 note 63. 

27. lowa.—Clinton v. Des Moines 
Music Co., 228 N.W. 664, 209 lowa 
636. 

39 C.J. p 150 note 54. 
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Termimtion by consent. Likewise, when the par¬ 
ties terminate the employment hy mutual consent 
before the expiration of the term, the contract be- 
comes fiilly executed,28 and the employee may re- 
cover for the Services actually performed^^^ nnless 
the parties agrcc otherwise.^® A recovery is also 
allowed whcrc the employee leaves his employment 
voluntarily with the acquiescence of his employer 
even though the contract calls for Service for a 
fixed period and payment for the entire Service at 
the end of the period.^i 

Special agrcements. An agreement of the em¬ 
ployer, made at the time of entering the employ¬ 
ment, relative to the settlement of the cmp]oyee’s 
claims on termination of the contract, will be cn- 

forced.32 ■ 

§ 89. - Indefinite Term 

A« employee whose term of servIce fs not fixed may, 
on quittlng op being discharged, recover at the stfpulated 
rate for the time worked. 

Where no term of Service is fixed by the con¬ 
tract of employment, and the employee quits^s or is 
discharged,34 hc may rccover at the stipulated rate 
for the time he has worked, Before the liability 


to pay ceases, there mnst be a termination of the 

contract.3 5 

§ 90. Commissions 

a. In gencral 

b. Construction of provisions 

c. Conditions procedent 

a. In General 

An employee's right to commissions as compensation 
fop Services depends on the language of the employment 
contract. Uniess the contract provides otherwise, an em- 
pioyee is not entitied to commissions on orders which he 
himself has not secured. 

Where commissions by way of compensation for 
Services are provided for by the contract of em¬ 
ployment, or by a separate contract supplemental 
thereto, the employee, on the pcrformancc of his 
contract obligations, is entitied to recover the 
amount duc him on that account.36 In the absence 
of a provision allowing commissions, an employee 
entitied to a reasonable compensation for his Serv¬ 
ices cannot claim commissions in lieu thereof;37 
nor is he entitied to commissions on transactions not 
conncctcd in any way with his cmploycr^s busi- 
ness,38 or on orders other than those which he has 


28. Pa.—Hukill v. Highway Trailor I 
Co., 24 A.2d 74, 147 Pa.Suppr. 2R5 i 
—Ainusworth v, D. B, Martin Co., 
77 Pa.Supor. 400. 

39 C.J. P 150 nolo 55. 

29. La.—Southern Molaaaes Co. v. 
Boutcher, 135 So. 27, 172 La. 691. 

Pa.—HukiU v. Highway Trailer Co., 
24 A.2d 74, 147 Pa.Supor. 2S5—■ 
Ainesworlh v. D. B. Martin Co., 77 
Pa.Supor. 490. 

39 C.J. p 150 notes 56, 57. 

30. Pa.—HukiU v. Highway Trailor 
Co., 24 A.2d 74, 147 Pa.Supor. 2S5 
—Ainesworth v. D. B. Martin Co., 
77 Pa.Supor. 490. 

31. Ga.—Trawick v. Trussell, 60 S. 
B. 86, 122 Ga. 320. 

39 C.J. p 150 note 68. 

32. S.O.—King V. Western TJnion 
Tol. Co., 65 S.E. 944, 84 S.C. 73. 

39 C.J. P 150 noto 59. 

33. U.S.—The J. P. Schuh, D.C.Ala., 
223 P. 455. 

39 C.J. p 160 note 60, 

Abandonment generally see supra § 
83. 

HirlxLg at will 

One employed under a hiring at 
will can, on QUitting, recover for 
the time actually worked.—Wolin v. 
Perlco Venetian Blind Corporation, 
43 N.Y.S.2d 262, 180 Misc. 644. 

34. N.Y.—Hagen v. Isko Corp., 167 
K.Y.S. 1025. 

39 C.J. p 150 note 61, 

35. Mo.—0’Dell v. Hurt, App., 106 
S.W.2d 626. 

36. Ala.—Standard Oil Co. of Ken- 


tucky V. Gramling, 100 So. 725, 
26 Ala.App. 382. 

La.—Rui!! V. Treadaway, App., 17 
So.2a G78—Grabcr v. Victor, 120 
So. GS, 10 La.App. 8. 

Md.—Home News v. Goodman, 35 A. 

2d 442, 182 Md. 685. 

Minn.—Oelb v. Haynes Corporation 
of Illinois, 240 N.W. 907, 185 

Minn. 295. 

N.J.—Ball V. Metalwash Machinery 
Co., 8 A.2d 370, 123 N.J.Law 285, 
123 A.L.R. 286. 

H.Y.—Hedcman v. Fairbanks, Morse 
& Co., 36 N'.B.2d 129, 286 N.Y. 240. 
N.C.—Thomas v. Carolina Wood 
Products Co., 140 S.E. 722, 194 N. 
C. 729. 

Pa.—McKee v. EUiott-Lewis Elec¬ 
trica! Co., 11 A.2d 651, 139 Pa. 
Super. 326. 

30 C.J. p 150 note 64. 

Amount of commissions see infra § 

111 . 

OommisslozLS on. goods shipped on 
consignment, and not yet aold or paid 
for, were held properly refused.— 
Holfer V. Corona Products, C.C.A. 
Ark., 127 F.2d 612. 

niness; payment of salary diirlng 
lllness 

(1) The payment of deceased om- 
ployee’s regular salary for two 
weeks while employee was ili did 
not effect a discharge of employer's' 
separate obligation, under contract 
of employment, to pay commibsions 
which employee had earned, so as to 
bar recovery of such commissions by 
employee's administratrix.—Maloney 
v. B. J. Goldenberg, Inc., 64 N.Y.S. 
2d 65. 


(2) Where contract provided that 
plaintiff was to act as sales manager 
*‘during his ploasure,” and that if 
he discontinued selllng hc was to 
waive commissions and be entitied 
only to royalties, plaiiitifCs aban¬ 
donment of businoss because of ill- 
ness through uncontrollable use of 
intoxicants did not excuso default, 
but was a discontinuance under the 
contract depriving him of right to 
commissions.—Cammack v. J. B. 
Slattery & Bro., 148 N.E. 781, 241 
N.Y. 39. 

Notlce of wlthdrawal of business In 
territory 

Where contract of company with 
salesman to sell equlpment in cer- 
tain territory on commission reserved 
to company right to withdraw at any 
time any specific business in such 
territory, company, in order to exer- 
cise such right, should give sales- 
man notico of exorciRO of option.— 
American Oil Pump & Tank Co. v. 
Sizemore, 276 S.W. 558, 210 Ky. 690. 
TTnjust eurichment 
A railroad was not liable to agent 
for commissions claimed where to 
hold it liable would permit him to 
profit by his own wrong.—Railway 
Express Agency v. Order of Rail¬ 
road Telegraphers, C.C.A.Ga., 137 P. 
2d 46, reversed on other grounds 64 
S.Ct. 682, 321 U.S. 342, 88 L.Ed. 788. 

37. La.—Glllett v. Deranco, 5 Rob. 
13. 

39 C.J. P 151 note 68. 

I 38. N.Y.—Atkinson v. Hcine, 119 N- 
Y.S. 122, 134 App.Div. 406. 

1 39 C.J. P 151 note 69. 
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hittiself secured,39 unless the contract is construed 
to extend his right.^O 

Certainty, A provision for commissions must be 
ciear and definite,but errors of expression not 
obscuring the intention of the parties will not de- 
feat the employee’s right>2 a provision for com¬ 
missions is not void for uncertainty as not disclos- 
ing the basis for computation where it is clearly dis- 
closed by evidence of the circumstances under which 
the contract was made.^^s 

S^parciite contract, Where a contract for com¬ 
missions follows and is distinet from the employ- 
ment contract, it must itself be based on a separate 
and valid 'consideration.^^ The performance of oth- 
er duties connected with his work, but outside the 
scope of the original contract; is a sufficient consid- 
eration for the later agreement.^^s 

Time of shipment or hilUng, In the absence of a 
ciear agrecment to the contrary,^^ an employee sell- 
ing on a commission basis is entitled to commission 
on a sale when the sale is made, irrespective of 
when shipment^7 or billing^S takes place. 


§ 90 

Dediictions, An employee^s commissions are 
properly reduced by the amount which the employ- 
er has paid to a third person with the employee’s 
consent.4^ 

Cancellation of order. A salesman negotiating a 
contract giving the buyer the right to cancel the 
order, or part of it, cannot recover commissions 
on the unfilled portion of the order ;50 hut an em- 
ployer agreeing to pay a commission on accepted 
orders has been required to pay commission on such 
orders even though they are subsequently canceled 
by him or the purchaser, or even though the pur- 
chaser returns the goods.^i 

b. Construction of Provisions 

General rules governing the construction of contracts 
have been applied in construing provisions for commis¬ 
sions in contracts of employment. 

A contract containing provisions governing an 
employee^s right to commissions must be construed 
as a whole.52 Unambiguous contractual provisions 
of this nature, entered into by the parties without 
fraud or misrepresentation, will be enforced even 


3'9. lowa.—Hogan v. Perklns Bros. 

Co., 238 N.W. 608, 213 lowa 1176. 
K.Y.—Binner v. George Ethrldge Co., 
150 N.B. 670, 241 N.Y. 698, motlon 
denied 162 N.E. 403, 242 N.Y. 606. 
Tex.—San Antonio Machlne & Sup- 
ply Co. V. Allen, Com.App., 284 S. 
W. 642. 

Assistance in xnaMng' sale 

Salesman not securing purchaser, 
hut only assisting employer in mak- 
ing sale, was not entitled to com¬ 
mission.—Spindle v. Michigan Inv. 
Co., 240 N.W. 79, 257 Mich. 40. 

racts tliat salesman negotiated 
with hnyers, procured their good will, 
and hrought them to his employer 
does not in itself entitle him to 
commissions.—Binner v. George Eth- 
ridge Co., 150 N.E. 670, 241 N.Y. 598. 
Single salesman in territory 

The fact that a manufacturing Cor¬ 
poration sends hut one salesman into 
a certain district does not make his 
appointment exclusive, or, in the 
ahsence of express agreement to that 
effect, entitle him to a commission 
on ali sales within that territory, 
whether or not made hy him.—Hel- 
lam Purniture Co. v. Strassman, 87 
Pa.Super. 202. 

40. Mo.—^Velvet Preeze v. Milk 
Wagon Drivers’ and Inside 'Dairy 
Employees' Union, Local No. 603, 
App., 177 S.W.2d 644. 

N.Y.—Benner v. John T. ' Stanley 
Co., 240 N.Y.S. 148, 136 Misc. 492. 
Pa.—Hellam Purniture Co. v. Strass¬ 
man, 87 Pa.Super. 202. 

Wis.—Gagliano v. Ogden & Co., 16 N. 
W.2d 665, 246 Wis. 291. 


'Contract not so construed 
N.J.—Malone v. Heresite & Chemical 
Co., 32 A.2d 178, 130 N.J.Law 207. 

41. Conn.—Lindsay v. Phillips, 111 
A. 176, 95 Conn. 96. 

42. N.Y.—Ettenson v.^ Mendelson, 
133 N.Y.S. 283, 76 Misc. 307. 

39 C.J. p 151 note 72. 

43. Conn.—Lindsay v. Phillips, 111 
A. 176, 95 Conn. 96. 

39 C.J. p 151 note 73. 

44. N.Y.—^Altmayer v. Lahm, 113 N. 
Y.S. 964. 

39 C.J. p 151 note 74. 

45. U.S.—^Armand Co. v. Huegel, C. 
C.A.MO., 49 P.2d 140. 

39 C.J. p 151 note 76. 

40. N.Y.—Lockwood v. Emhalmers' 
Supply Co., 251 N.Y.S. 321, '233 
App.Div. 189. 

47. U.S.—Atkinson v. New Britain 
Mach. Co., C.C.A.I11., 154 F.2d 895 
—Ohio Marhle Co. v. Byrd, C.C.A. 
Chio, 65 F.2d 98. j 

New salary hasis hefore filllng of 
orders 

A salesman was entitled to com¬ 
missions on all orders ohtained hy 
him during year in which commis¬ 
sion arrangement existed, even. 
though employer did not or could not 
flll all such orders during that year 
and salesman continued in employr 
■ er’s employ under new salary and 
honus arrangement thereafter.— 
Bayer v. Oxford University Press, 61 
N.Y.S.2d 209, 270 App.Div. 586, re- 
argument denied 62 N.Y.S.2d 843, 

1 270 Apjp.Div. 929. 
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48. U.S.—^Atkinson v. New Britain 
Mach. Co., C.C.A.I11., 164 F.2d 895. 

Effect of modificatiou of contract 
Where, under employment con¬ 
tract, salesman's commissions were 
earned when orders were received hy 
employer, statement in letter modi- 
fying employment contract that 
salesman would he paid at 'certain 
rate for all hillings in excess of 
specified amount did not change 
agreement as to when commissions 
were earned.—^Atkinson v. New Bri¬ 
tain Mach. Co., supra. 

49. Tex.—Giant Mfg. Co. v. Davis, 
Civ.App., 91 S.W.2d 1099, reversed 
on other grounds 121 S.W.2d 590, 
132 Tex. 220. 

Deductlons generally see infra §§ 
102-106. 

50. Ala.—Standard Lumher Co. v. 
Hosmer, 142 So. 825, 225 Ala. 321. 

51. Ohio.—Winchell Shoe Mfg. Co. 
V. Baehr, 181 NE. 823, 42 Ohio 
App. 88. 

52. Cal.—Monroe v. Grolier Soc. of. 
London, 281 P. 604, 208 Cal. 447, 
65 A.L.R. 989. 

Frinted form 

Servant was entitled to commis¬ 
sion in form of per cent of sales as 
stipulated in original written offer, 
even though she suhseauently signed 
employer's printed form carrying no- 
tation of a particular rate per week, 
but not using word “only” or “no 
commission.”—Purdy v, Buffums, 
iinc., 272 P. 770, 95 Cal.App.‘299. 
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though harsh.SS The construction placed by the 
parties to the contract on such provisions has been 
declared the soundest guide to their meaning,®^ and 
will be followed unless there is some rule o£ law 
forbidding it or precluding its adoption.^^ 

Pmticular provisions. Particular contracts have 
been held to limit the commissions to sales made 
personally by the employee,56 or during the term of 
his employment,57 ©r in a particular territory,^^ 
or to the employer^s customers,^^ or to ali sales in a 
particular store, as distinguished from the sales in 
the employer’s entire business;®® and sales effected 
through the efiforts of a '^special dealer” have been 
held excluded from an agreement for commission,^^ 
as has a bad account which was rejected by the 
employer and became the personal obligation of the 

employee.62 

The courts have constriied contracts allowing 
commissions ^*on orders/’®3 '^on accepted orders,”®^ 
*'on net sales/’®^ '‘on all sales/^^s on sales 'Tully 


consummated’’ and paid for,®^ "on all goods 
shipped, retained and paid £or/’68 on goods deliv- 
ered,6^ ‘‘on cash receipts, less all expenses/’'^^^ “on 
money expended/”^! on the amount “realized’’ on 
sales,on “all business developed” and “all Whole¬ 
sale business obtained,”'^3 "on all the business” of 
the employer of a particular kind,'^4 on orders for 
goods “to be used” in certain territory,^5 and “on 
every bushel of seed sold by us.”'^® 

The term “sales,” as used in this connection, has 
been held to mean accepted orders,^7 although in 
particular circumstances commissions have been 
held not due on unhlled orders ;78 and a barter has 
been held a sale within a contract for commission 
on sales.79 Completion of the transaction by the 
employee himself has been held not essential to the 
right to commission where the elements of a sale 
by him are present.SO 

The terms “net prolit”^! and “present dealers”82 
have also been construed. 


63. Ala.—Oates v. Lee, 133 So. 44, 
222 Ala. 606. 

54. U.S.—Swalley v. Addressograph 
Multigraph Corp., C.C.A.Ill., 158 F. 
2d 61. 

55. Mo.—Velvot Freeze v. Milk 
Wagon Drivers' and Inside Bairy 
Employees’ Union, Local No. 603, 
App., 177 'S.W.2d 644. 

56. Tex.—Moore v. Studebaker Bros. 
Mfg. Co., Civ.App., 136 S.W. 570. 

39 C.J. p 152 note 83. 

67. Tex.—Hunter v. Strong, Civ. 

App., 265 S.W. 639. 

Gollection from cnstomers after ter- 
mluation of employment 
Under contract providing that 
commissions would be paid on all 
money collected from cuatomers pro- 
cured by salesman, but that commis¬ 
sions were to be paid only during 
time agreement remained In full 
force, commissions were not payable 
absolutely, and salesman was not en- 
titled, either on theory of quantum 
meruit or of unjust enrlohment, to 
commissions on money collected 
from customers, procured by him 
after termination of contract by em¬ 
ployer pursuant to terms of the con¬ 
tract.—UUmann v. May, 72 N.R2d 63, 
147 Ohio St. 468. 

58. Cal.—Hollin v. Elam, 148 P.2d 
888, 64 Cal.App.2d 236. 

K.T.—Brafman v. Kohn, 117 N.T.S. 
924. 

69. lowa.-^Huntlngton v. Jacob 
Haish Co., 181 N.W. 480, 190 lowa 
1197. 

89 C.J. p 152 note 86. 

60. Mich.—Olesky v. Dishneau-Pe- 
terson Shoe Co., 217 N.W. 750, 241 
Mich. 622. 

61. N.T.—^Bailey v. Robinson Mfg. 


- Co., 60 N.Y.S.2d 225, 227, affirmed 
62 N.T.S.2d 667, 270 App.Div. 986. 

62. Kan.—Smith v. Derby Oil Co., 76 
P.2d 846, 147 Kan. 300. 

63. N.Y.^Booth V. New Process 
Cork Co., 187 N.Y.S. 725, 196 App. 
Div. 376. 

39 C.J. p 152 note 88. 

64. Pa,—Bodman v. Fisher, 112 A. 
99, 268 Pa. 535. 

39 C.J. p ISSfnote 89. 

65. N.Y.—Brafman v. Kohn, 117 N. 
Y.S. 924. 

39 C.J. p 152 note 90. 

66. Wis.—Dore v. Glenn Rock Min- 
eral Spring Co., 132 N.W. 906, 147 
Wis. 168. 

39 C.J. p 152 note 92. 

67. Ky.—J. B. Coit Co. v. Grubbs, 
263 S.W. 749, 204 Ky. 189. 

89 C.J. p 152 note 93. 

68. N.Y.—^Wolsheimer v. Frankel, 
116 N.Y.S. 958, 130 App.Div. 853. 

39 C.J. p 152 note 94. 

69. Mass.—Daly v. Chapman Mfg. 
Co., 140 N.E. 677, 246 Mass. 118. 

39 C.J. p 153 note 95. 

70. N.J.—Freudenberger v* Stern- 
berg, 61 A. 699, 67 N.J.Law 297, 

39 C.J. p 153 note 96. 

71. Cal.—Hughes v. Pacific Wharf 
& Storage Co., 206 P. 106, 188 Cal. 
210 . 

39 C.J. p 163 note 97. 

72. Actual money reqnlred 
Where contract of employment 

provided for commissions on amount 
"realized" on sales of property over 
and above a certain amount, and only 
small per cent of that amount had 
been received in cash, although total 
sales were over amount, and remain- 
der was represented by contracts 
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and mortgages as authorized by de¬ 
fendant, plaintiff was not entltled to 
commissions, “realize” meaning to 
convert into actual money.—Chelan 
Orchards v. Olive, 235 P. 805, 134 
Wash. 324. 

73. Commissions on orders shipped 
Under contract whereby manufac- 

turer agreed to pay salesman, on 
"all business developed" in territory 
assigned for regular contracts, speci- 
fied commissions on “all Wholesale 
business obtained" at the Standard 
Wholesale selling price, salesman’s 
right to commissions depended sole- 
ly on securing orders, and not on or¬ 
ders shipped.—Meilink Steel Safe Co. 
V. Vaughn, C.C.A.Ohio, 141 F.2d 389. 

74. Mass.—Blasdell v. Souther, 6 
Gray 149. 

39 C.J. p 153 note 98. 

75. U.S.—Swalley v. Addressograph 
MulUgraph Corp., C.C.A.in., 168 F. 
2d 61. 

76. 'Commission not llmlted to sale 
for planting 

Tex.—Birk v. Jackson, Civ.App,, 76 
SW.2d 918, erro-r dlsmissed. 

77. Mass.—Cray v. WoUs, 154 N.E. 
848, 849, 258 Mass. 93. 

78. S.D.—Needham v. Jameson, 279 
N.W. 536, 66 S.D. 131. 

79. Mass.—Rollins v. Bazirgan, 147 
N.E. 821, 252 Mass. 279. 

80. Mo.—Burkhardt v, Decker, 295 
S.W. 838, 221 Mo.App. 1066. 

81. Froflt as to partlcnlar goods 

Vt.—Stratton v. Cartmell, 42 A.2d 
419, 114 Vt. 191. 

82. Trade established prior to em¬ 
ployment contraot 

Where contract of employment 
granted salesman right to receive 
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c. Conditions Procedent 

Where an employee^s right to commlsslons is made 
conditional, he cannot recover commissions uniess the 
condition is performed or fulfilled. 

An employee^s right to commissions may be con- 
ditioned on the performance by him or by his em- 
ployer of some specific act prescribed in the con- 
tract, or on the existence of a particular situation, 
in which case there can be no recovery of the com¬ 
missions except on performance or fulfillment of 
the condition the restriction, however, does not 
extend to other commissions in the same contract 
not subject to the same condition.84 Where the 
employee’s right to recover is conditioned on an act 
which the employer is obligated by the contract to 
perform, the employee^s rights will not be defeated 
by the employer^s default;S5 and, where the act, is 
one in the performance of which the contract gives 
the employer discretionary powers, he is required 
to exercise his powers fairly and honestly.®® 

Where the parties agree that commissions are 
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to be deemed eamed only if and when the orders 
obtained are filled and fully paid for, and the buyer 
does not accept or pay for goods ordered, the fact 
that the employer realizes, from other sources, al- 
most as much as the buyer should have paid does not 
entitle the salesman to commissions.^*^ 

§ 91. -Advances 

Under a contractuat provislon for periodlc advances 
to an employee on his commission account, he is entitied 
to the advance at the end of each period, irrespective of 
the amount -of commissions earned. 

Under a contract providing for periodic advances 
to an employee on his commission account, the em¬ 
ployee is entitied to the advance agreed on at the 
end of each period, irrespective of the amount of 
the commissions earned,® 8 in the absence of a spe- 
cial agreement tO' the contrary,®® notwithstanding 
the employee has already received notice of his 
discharge to take effect at the end of the current 
period, and especially where the contract refers 
to the advance by the employer as a ‘‘privilege” 


commissions on all accepted orders, 
whether received by company from 
customers by direct address to horne 
ofRce, or througrh the salesman, but 
the contract excepted business re¬ 
ceived from the company’s “present 
dealers” from the business on which 
commissions were to be paid, all 
business from trade that had been 
established by company prior to date 
of the contract was excluded, and 
not only business from "dealers" in 
the sense of persons who bougrht 
from company for purpose of resale. 
—Helfer v. Corona Products, C.C.A. 
Ark., 127 F.2d 612. 

83k 111.—McCann v. Woodstock 

Typewriter Co., 27 N.B.2d 661, 305 
Ill.App. 498. 

lowa.—Clinton v. Des Moines Music 
Co., 228 N.W. 664, 209 lowa 636. 
La.—Dugan v. Clesi, 115 So. 660, 165 
La. 471. 

Mo.—Clarkson v. Standard Brass 
Mfg. Co., 170 S.W.2d 407, 237 Mo. 
App. 1018. 

Ohio.—Ullmann v. May, 72 N.E.2d 
63,. 147 Ohio St. 468. 

39 C.J. p 151 note 77. 

Condition on right to compensation 
generally see supra § 81. 

Becelpt of payment from buyer 

Mich.—0'Connor v. March Automatic 
Irr. Co., 218 JT.W. 784, 242 Mich. 
204, reheard 223 N.W. 228, 245 
Mich. 593. 

Ferformauce of Services throughout 
yeax 

N.T.—Coletti V. Knox Piat Co.. 169 N. 

E. 648, 252 N.T. 468. 

S9 C.J. p 161 note 77 [e]. 


Acceptauce of orders by thlrd persou 

Mass.—Cray v. Wells, 164 N.E. 848, 
258 Mass. 93. 

Condition held not waived 

S.D.—Hood V. Sioux Steel Co., 287 N. 
W. 636, 67 S.D. 1. 

84. N.T.—Stevens v. Van Wagoner- 
Linn Constr. Co., 150 N.T.S. 502, 
165 App.Div. 44. 

39 C.J. p 161 note 78. 

85. 111.—Conrad v. Wright & Co., 33 
N.B;2d 235, 309 Ill.App. 442. 

39 C.J. p 151 note 79. 

88. Pa.—Bodman v. Fisher, 112 A. 
99, 268 Pa. 535. 

39 C.J. p 152 note 80. 

Discretionary powers afCecting right 
to compensation generally see su¬ 
pra § 81. 

trnjustiflable rejection of orders 

Mich.—0’Connor v. March Automatic 
Irr. Co., 218 N.W. 784, 242 Mich. 
204, reheard 223 N.W. 228, 245 
Mich. 693. 

N.T.—Hedeman v. Fairbanks, Morse 
& Co., 36 N.E.2d 129, 286 N.T. 240. 

Wis.—Walter v. Four Wheel Drive 
Auto Co., 252 N.W. 346, 213 Wis. 
659. 

87. U.S.—Schweitzer v. Walton N. 
Moore Dry Goods Co., C.C.A.Cal., 
31 F.2d 809. 

88. 111.—Nelson y. American Busi¬ 
ness Bureau, 241 Ill.App. 432. 

N.T.—Denihan & Finn-Iffland & Co., 
256 N.T.S. 801, 143 Misc. 525— 
Spirit v. Black Diamond Furniture 
Works, 241 N.T.S. 194, 137 Misc. 
398—Markstein v. M. Ufland & Co., 
214 N.T.S. 476, 126 Misc. 683—Har- 
ris V. A. & J. Freed Corporation, 
8 N.T.S.2d 229. 

I g.Q.—^Corpus Ju3ds cited in McCon- 
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nell V. Baker, 169 S.E. 842, 843, 170 
S.C. 111. 

39 C.J. p 153 notes 2, 3. 

Recovery back of excess payments 
see infra § 120. 

Drawing account 

(1) A drawing account is a well- 
recognized modern business method 
of furnishing the employee with 
means of maintenance while engaged 
in the Service from which wages or 
commissions are to accrue.—Packard 
Motors Co. of Alabama v. Tally, 103 
So. 455, 457, 212 Ala. 487. 

(2) A drawing account is not sal- 
ary.—^Hoeland v. Lange, 184 N.T.S. 
885, 113 Misc. 469. 

(3) Term “drawing account” has 
been held without ambigruity to mean 
that, whatever the amount drawn by 
employee under contract, such 
amount was in form of salary for 
Services and not an advance against 
commissions to be earned.—Bankers 
Union Life Ins. Co. v. Atschel, 49 P. 
2d 385, 97 Colo. 377. 

(4) Provision of contract that 
credit department should pass on or¬ 
ders and commission would be lost 
on cus torner’s failure to pay was 
consistent with construction that 
employee was entitied to drawing ac¬ 
count regardless of commissions.— 
Eagle V. Hoffman, 268 IlLApp. 234. 

89. N.T.—Spirit v, Black Diamond 
Furniture Works, 241 N.T.S. 194, 
137 Misc. 398. 

90. N.T.—^Kane v. Auto Laks Mfg. 
Co., Inc., 172 N.T.S. 275, 

S.C.—Corpus Juris cited iu McCon- 
I nell V. Baker, 169 S.E. 842, 843, 170 
1 S.C. 111. . 
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granted to the employee^i or as salary.92 A con- 
tract providing as to advances must be read in its 
entirety^3 and be so construed as to effectuate the 
intentions of the parties.^^ A provision in a con- 
tract, guaranteeing a yearly income from commis- 
sions, to the effcct that any deficiency of commis- 
sions earned in one year shall not be carried for- 
ward to a succceding year, will not apply to com- 
missions on goods sold during the last year of the 
employment term but not paid for until the follow- 
ing year, the contract providing that commissions 
,shall not be regarded as earned until payment is 
anade.95 

Salary and ^ commissions. A provision in the em¬ 
ployment contract for a salary and commissions, the 
salary to be deducted from any commission that 
might be due, has been construed to give the em- 
ployee a guaranteed minimum compensationes and 
to render the commission provisions inoperative as 
long as the commissions do not exceed the agreed 
salary.e*? 

Loan rcpctdd out of commissions. The cmployee 
is equally entitied to payment where the employer 
agrees to lend the cmployee a stated amount at fixed 


intervals, provided the employer has bound himself 
to look only to the earned commissions for the re- 
payment o£ the loans.®® 

Advance as consHtuting gaaranty, A provision 
in an employment contract allowing the employee 
advances or a drawing account, the amount of the 
regular paymcnts being fixed, has been variously 
interpreted by the courts, the provision in some in- 
stances being held to constitute a guaranty,®^^ lim- 
ited to a stated period if the contract so limits it;l 
in others it has been held not to constitute a guar- 
anty.2 

§ 92. -Forfeiture of Right 

Ordinarily an employee does not forfeit his right to 
commissions, aiready earned, by the termination of his 
employment. 

Ordinarily an employee does not forfeit his right 
to commissions, aiready earned under his contract, 
by the termination of his employment,3 as by his 
dischai*ge,4 unless the contract of employment pro¬ 
vides otherwise® or provides for the performance 
of Services as an ciitircty,® or unless there is a rec- 
ognized custom in the business that such right will 
terminate with the employment.'^ So an employee 


91. N.T.—^Weinborg v. Blum, 13 
Daly 899. 

92, 111.—Nelson V. American Busi¬ 
ness Buroau, 241 lU.App. 432. 

93d N.T.—Harris v. A. & J. Freed 
Corporation, 8 N.Y.S.2d 229. 

94. N.T.—Harris v. A. & J. Freed 
Corporation, supra. 

95. lowa.—Gordon v. Marks Hat 
Co., 197 N.W. 446. 

96. Va.—Staples v. Hervey, 112 S.E. 
607, 133 Va. 305. 

Wis.—Lioberman v. Weil, 124 N.W. 
262, 141 Wis. 635. 

97. Wis.—Lieberman v. Woil, supra. 

98. Ili,—-Gannon v. Tyrce, 148 111. 
App. 90. 

99. S.C.—Corpus Juris cited ia 

McConnell v. Baker, 169 S.E. S42, 
843, 170 S.C. 111. 

30 C.J, p 163 note 8. 

1. 111.—Hali V. Bird-Bergslrom Mo¬ 
tor Car Co., 227 Ill.App. '587. 

39 C.J. p 153 note 9. 

2. Mass.—Theriault v. E. L. King & 
Co., 184 N.E. 386, 282 Mass. 109. 

39 C.J. p 153 note 10. 

3. XJ.S.—Chio Marble Co. v. Byrd, 
C.C.A.Ohio, 65 P.2d 98. 

La.—Ruiz V. Treadaway, App., 17 So. 
2d 378—Barilleau v. Paquet, App., 
159 So. 418. 

Mich.—Harris v. Specialties Distrlb- 
uting Co., 9 N.W.2d 646, 305 Mich. 
373. 

N.J.—Ball V. Metalwash Machinery 


Co., 8 A.2d 370, 123 N.J.Law 285, 
123 A.L.B. 285. 

N.T.—Maloney v. B. J. Goldenberg, 
Inc., 64 N.Y.S.2d 65. 

Provisions for forfeiture see infra § 
103. 

Waiver by employee see infra § 108. 
Tenniuatiou by couseut 

(1) The rule stated in the text ap- 
plies -where termination of the em¬ 
ployment is by consent. 

N.J.—Freudenberger v» Stemberg, 61 
A. 699, 67 N.J.Law 297. 

Wis.—Mayer v. Goldberg, 92 N.W. 
556, 116 Wis. 96. 

(2) Howover, it has been held that 
under an allegation that the employ¬ 
ment was terminated by the consent 
and agreement of the parties, the 
presumption is that they intended to 
discharge each other from Ihose con¬ 
tract obligations which were yet to 
be performed, so that the employer 
was discharged from the obligation 
of making further payments of com¬ 
missions not yet payable.—Coletti v. 
Knox Piat Co., 169 N.E. 648, 252 N.Y. 
468. 

Completiou of sale or delivery after 
termination 

Mass.—Rollins v. Bazirgan, 147 N.E. 

821, 262 Mass. 279. 

Wis.—Braun v. Consolidated Electric 
Lamp Co., 13 N.W.2d 649, 246 Wis. 
170. 

Requirement of seirvices ou orders 
recelved 

However, employee under contract 

522 


to manage magazlne and procure ad¬ 
vertis Ing in roturn for per cent of 
advertising revenue, and to do cer- 
tain Work following recelpt of ad¬ 
vertising contracts, could not recov- 
er commissions allegedly accruing 
after his resignation, although resig- 
nation “reservod" right to receive 
commission.—Claflin v. Manufaclur- 
ors’ Club of Philadelphia, 168 A. 675, 
104 ra.Super. 163. 

4 . Md.—Home News v. Goodman, 36 
A.2d 442, 182 Md. 586. 

39 C.J. p 154 note 20. 

Business accepted after discharge 
Where dofendants contracted to 
continue lo pay commissions on 
business received from customers 
procured by plaintiif as long as de- 
fendants accepted business from 
Ihem, plaintiff was entltlcd to com¬ 
missions accruing on such business 
after his discharge.—^Williams v. Ed- 
ward A. Thompson, Inc., 209 N.Y.S. 
309, 124 Misc. 742. 

In a hiring at will, employee is not 
entitied to commissions on deliveries 
made subsequent to the date of his 
di.scharge, in the absence of an 
agreement therefor.—Pelletier v. 
Dobbins-Trinity Coal, 69 N.Y.S.2d 
676. 

5. La.—Ruiz V. Treadaway, App., 17 
So.2d 378. 

6. N.Y.—Coletti V. Knox Hat Co., 
169 N.E. 648, 262 N.Y. 468. 

7. La.—Ruiz v. Treadaway, App., 17 
So.2d 378. 
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loses his potentiai right to commissions on sales 
begun, or orders taken, by him during his term of 
Service but not corapleted until after its termination, 
where, by the contract, the commission is not to be 
considered as earned until the sale has been com- 
pleted by the delivery and acceptance of the goods,^ 
or by delivery and full payment,^ or by other set- 
tlement;^^ and a commission has been denied on 
renewal contracts or renewal business secured after 
the employee’s discharge.^i 

Circmnstances not amounting to forfeiture. An 
employee does not lose his right to commissions al- 
ready earned by accepting an increase in his com- 
pensation in some other form,l2 or by consenting 
to the employment of others engaged in the same 
Work,or by changes in the bookkeeping methods 
of his employer,i4 or by subsequent negotiatioHS be- 
tween the employer and the customer after he has 
earned his commissions,^5 or by mistakes in his 
estimates as to the cost of work forming the basis 
of his commissions, where they are not due to his 
negligence and do not resuit in injury to his employ¬ 
er,or by organizing a new competing company 
while employed under a contract allowing the em¬ 
ployee to terminate the contract on giving notice, 


where he gave such notice before actually begin- 
ning to work for the new company and an em¬ 
ployee does not forfeit his right to commissions on 
sales by his failure to keep a true account of sales 
made and of merchandise on hand, where the em¬ 
ployer was fully credited with the amounts found 
due by his auditor and there was no negligence on 
the employee’s part in handling the accounts.^S 

§ 93. Profits or Products of Business 

a. In general ! ^ 

b. Nature and extent of right 

a. In General 

An employee»s right to a share of the profits 'must 
be founded on a valid and ciear contract obligation of the 
employer, and is conditioned on the existence of profits 
and the performance by the employee of his contractual 
obligations. 

An employee’s right to a share in the profits, to 
be enforceable, must be founded on a contract obli¬ 
gation of his employer,i9 based on a legal consider- 
ation,20 and defined in ciear and explkit terms.^^ 
Such agreements, it has been held, should be sus- 
tained by the courts whenever possible.^^ 


8. Ala.—Oates v. Lee, 133 So. 44, 
222 Ala. 606. 

39 C.J. p 154 note 21. 

9. Cal.—Monroe v. Grolier Soc, of 
London, 281 P. 604, 208 Cal. 447, 65 
A.L.R. 989. 

D.C.—Parkway Motor Co. v. Charles, 
39 P.2d 292, 59 App.D.C. 247. 

La.—Tricon v. Philip H. Sizeler, Inc., 
App., 195 So. 361—Broderick v. 
Taylor, App., 161 'So. 630. 

10. U.S.—Rabe v. Rudolph Wurlitz- 
er Co., D.C.Pla., 43 F.Supp. 416. 

11. Md.—Home News v. Goodman, 
35 A.2d 442, 182 Md. 585. 

12. Mo.—Morris v. Z, T. Brigg-s 
Photographic Supply Co., 179 S.W. 
783, 192 Mo.App. 145. 

39 C.J. p 154 note 23. 

13. Mass.—Phillips v. Universal TJp- 
holstering Co., 143 N.B. 334, 248 
Mass, 475. 

14. 111.—Jackson v. Browning, 202 
Ill.App. 197. 

39 C.J. p 154 note 25. 

15. N.T.—Binner v. George Ethridge 
Co., 206 N.Y.S. 667, 211 App.Div, 
189, modlfied on other grounds 150 
N.B. 570, 241 N.T. 598, reargument 
denied 152 N.B. 403,, 242 N.T. 506 
—Pancoast v. Industrial Glass Co., 
132 N.Y.S. 821, 148 App.Div. 473, 
amrrned 104 N.B. 1135, 210 N.Y. 
565. 

10 . Ark.—Pritchett v. Stone County 
Road Impr. Dist. No. 2, 245 S.W. 
313, 155 Ark. 514. 


17. Ark.—Hamilton Depositors Cor¬ 
poration V. Browne, 136 S.W.2d 
1031, 199 Ark. 953. 

18. Kan.—Briney v. Toews, 95 P.2d 
355, 150 Kan. 489. 

19. Mass.—Patton v. Bahson Statis- 
tical Organization, 156 N.B. 534, 
259 Mass. 424. 

N.Y.—Friedle v. First Nat. Bank, 
221 N.Y.S. 292, 129 Misc. 309. 

39 C.J. P 154 note 29. 

Aetion for accounting see infra § 138. 
Amount of profits see infra § 112. 
Contract held not estahlished 
Mo.—Hubbard v. Turner Department 
Store Co., 278 S.W. 1060, 220 Mo. 
App. 95. 

Agreement held not terminated 
Mich.—Swanson v. Wedin, 14 N.W. 
2d 66, SOS Mich. 494. 

20. Ga.—Phillip v. Hudson, 72 S.E. 
178, 9 Ga.App. 779. 

39 C.J. p 154 note 30. 

First call on Services 
An employee's agreement to give 
employer flrst call on his Services 
after six months’ employment, dur- 
ing which he was under no such ob¬ 
ligation, constituted valuable con- 
sideration for employer’s promise to 
pay employee a share of profits of 
business.—Vincent v. Palmer, 19 A. 
2d 183, 179 Md. 365. 

21. N.Y.—^Varney v. Ditmars, 111 N. 
E. 822, 217 N.Y. 223, Ann.Cas.l916B 
758. 

39 C.J. P 165 note 31. 
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“Appropriate peroentage*' 

Employer’s promise to pay "ap- 
propriate percentage” in excess of 
per diem stipend was held too indef¬ 
inite to permit employee to recover 
more than reasonable value of Serv¬ 
ices.—^Von Reitzenstein v^ Tomlinson, 
162 N.B. 584, 585, 249 N.Y. 60. 
Absence of xnethod of determining 
amount 

A contract of employment afford- 
ing no means of discovering any 
method to determine the employee’s 
share in the profits, in addition to his 
salary, is unenforceable in respect 
of such share.—Hubbard v. Turner 
Department Store Co., 278 S.W. 1060, 
220 Mo.App. 95. 

Ag'ree 2 neuts held not ambiguous 
Md.—Vincent v. Palmer, 19 A.2d 183, 
179 Md. 365. 

Mo.-—McFarland v. Gillioz, '37 S.W.2d 
911, 327 Mo. 690. 

N.Y.—Martin v. City of New York, 
35 N.Y.S.2d 182, 264 App.Div. 234, 
appeal denied 37 N.Y.S.2d 426, 265 
App.Div. 806, resettlement granted 
37 N.Y.S.2d 838, 265 App.Div. 816. 
Motion granted Martin v. Di Mar¬ 
co & Reimann, 47 N.E.2d 441, 289 
N.Y. 841. 

22. Md.—^Vincent v. Palmer, 19 A.2d 
183, 179 Md. 365. 

Beasou for rule 

Such agreements tend to create a 
better understanding between em- 
ployers and employees.—Vincent v. 
Palmer, supra. 
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The employee’s right is conditioned on the exist- 
ence of profits^s applicable, under the terms of the 
contract, to payxnent of the employee^s claim.24 
An employee claiming a share of profits under a 
profit-sharing plan must show conformity to its 
provisions,25 but substantial performance on the 
employee’s part has been held sufficient to entitle 
him to his share of profits. 

Good faith and fair dealing require that neither 
party be permitted to take an unfair advantage 
or enjoy greater rights than called for by the terms 
of the agreement;27 one may not obtain a secret 
profit or undue benefit.^s 

Relationship of parties. An employee, under a 
contract giving him a share in the profits of his em- 
ployer’s business as compensation for his Services, is 
not a partner of his employer, as discitsscd in the 
C.J.S. title Partnership § 20, also 47 CJ. p 682 note 
97-p 685 note 18, or a joint adventurer, as consid- 
ered in Joint Adventures § 2 a. Firm money be- 
longs solely to the employer as the owner of the 
business until transferred or set apart for the em- 
ployee’s benefit the employee cannot hold the 
employer liable as trustee^o until, by the operation 
of the contract or otherwise, he secures legal title 
to specific property in the possession of his employ¬ 
er, 3 ^ 

b, Nature and Bxtent of Right 

An employee entitied to a share of the profits has 


merely a right to his compensatiori? he fe restricted to 
the profits of the business with reference to which he is 
employed, and cannot share in the profits of other ven- 
tures of his employee or, uniess the contract provides 
otherwise, In the profit from a sale of the business. He 
must share the losses if the contract so provides, but not 
otherwise. 

An employee who is allowed a share of the net 
■profits of his employer's business has merely a right 
to his compensation he has no right to demand 
that his employer shall exercise reasonable skill 
and diligence in the conduct of his business,33 al- 
though through his own negligence he may lose a 
share of the profits to which he would otherwise 
have been entitled.^^ He does, however, have a 
right to demand that his employer shall act toward 
him in good faith,35 and, where he has a share in 
the net profits from sales, that the employer shall 
conduct the sales in the usual way.3® An employee 
entitied to a share in the ^^earned profits" is entitied 
to a share of the book profits when earned^ even 
though they are not later collected through no fault 
of his own.37 

Extent of right. The employee is restricted to 
the profits of the business as constituted when he 
enters the employmcnt and with reference to which 
he is employcd,38 and is not entitied to share in 
profits from other business ventures 0 'f his employer 
in which he is not concerned,39 or in money rc- 
ceived by the employer for the business but not 


23. Ark.—^St. Francis Valley Lum- 
ber Co. v. Orcutt, 295 S.^W, 713, 174 
Ark. 282. 

IT.Y.—Burroughs Adding Mach. Co. 
V. Hosack, 231 N.T.S. 467, 224 App. 
Div. 683, afflrmed 168 N.E. 414, 251 
N.Y. 527. 

Tex.—Corpus Juris cited Iu Central 
Nat. Bank of San Angelo v. Cox, 
Civ.App., 96 S.W.2d 746, 750. 

39 CJ. V 156 note 32. 

24. Cal.—Nelson v. Abraham, 177 P. 
2d 931, 29 Cal.2d 746. 

111.—Kaplan v. Stein, 160 N.B. 562, 
329 IlL 253. 

Mass.—M-cDonald v. Fiich, 183 N.E. 

848/ 281 Mass. 628. 

39 C.J, p 155 note 33. 

Agreemeut coustrued 
Mo.—McFarland v. Gillioz, 37 S.W.2d 
911, 327 Mo. 690. 

Profits from stock 

Consideration of employee's claim 
to per cent of profits based on earn- 
ings from stock was unnecessary in 
suit for compensation, where stock 
was not delivered and employee made 
no payments thereon.—St Francis 
Talley Lumber Co. v. Orcutt, 295 S. 
W. 713, 174 Ark. 282. 

25. N.Y.—Friedle v. First Nat. 
Bank. 221 N.Y.S, 292, 129 Misc. 309. 


I Operatlous for one year 

Where employee's right to share 
in profits was conditioned on opera- 
tions for one year, he could recover 
for shorter period only on theory 
•of wrongful discharge without no- 
tice as stipulated.—^Naveo Hardwood 
Co. V. Becks, 134 So. 4. 222 Ala. 631. 
Voluntarily leavlng employment 
Cal.—Peterson v. California Ship- 
huilding Corp., App., 183 P.2d 66. 
N.Y.—Friedle v. First Nat. Bank, 
221 N.Y.S. 292, 129 Misc. 309. 

26. Md.—Vincent v. Palmer, 19 A.2d 
183, 179 Md. 866. 

27. Cal.—^Nelson v. Abraham, 177 P. 
2d 931, 29 Cal.2d 745. 

28. Cal.—^Nelson v. Abraham, supra. 

29. Pa.—^Keck v. Vandyke, 141 A. 
446, 292 Pa. 532. 

30. Mass.—Ross v. Burrage, 124 N. 
E. 267, 233 Mass. 439. 

39 C.J. p 155 note 37. 

31. N.J.—Crawford v. 'Van Gaas- 
beek, 111 A. 602, 95 N.J.Law 1. 

39 C.J. p 155 note 38. 

32. N.Y.—Kleinbaum v, Miller, 195 
N.Y.S. 821, 202 App.Div. 126. 

33. N.Y.—^Byrns v. United Telpher- 
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age Co., 03 N.Y.S. 006, 105 App. 
Div. 69. 

39 C.J. P 155 note 43. 

34. La.—Succes.sion of Sauvage, 73 
So. 702, 140 La. 619, L.R.A.1917D 
426. 

39 C.J. p 155 note 44. 

36. Cal.—Nftlson v. Abraham, 177 P. 

2d 931, 29 Cal.2d 745. 

39 C.J. p 165 note 45. 

Begard to employee’s rights 
Corporation conducting school un¬ 
der agreement whereby employees 
were to draw salaries only out of 
profits as financial condition of Cor¬ 
poration permitted was reciuired to 
manage its affairs and conserve its 
finances with just regard to em¬ 
ployees' rights.—Booth v. Booth & 
Bayliss Commerclal School, 180 A. 
278, 120 Conn. 221, 99 A.L.R. 1517. 

36. La.—Sharp v. McBrlde, 63 So. 

‘ 892, 134 La. 249. 

39 C.J. p 155 note 46. 

37. Ind.—Keithly v, Craig, 135 N.E. 
156, 79 Ind.App. 403. 

38. N.Y.—Amsden v. Dunham, 78 N. 
Y.S. 989, 78 App.Div. 33. 

39. N.Y.—^Martin v. City of New 
York, 35 N.Y.S.2d 182, 264 App. 
Div. 234, appeal denied 37 N.Y.S. 
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shown to constitute profits.^^ On the other hand, if 
a contract gives to an employee a per cent of the 
profits of a department of the employer’s business, 
his contract rights will not be affected by any act 
of the employer impairing the earning capacity of 
the department as then constituted.*^! An employee 
under a contract for a per cent of the net profits is 
entitled to a per cent of the profits derived from 
the business as a whole, and not of the profits of 
any specific piece of business thus he is not en¬ 
titled to an interest in the profits from the profitable 
pieces of business without reference to losses sus- 
tained on other pieces of business.^3 Xhe employee 
-must also share the losses of the business where 
•ithe contract so provides, t)ut not otherwise."^^ 

An employee has no interest in profits gained by 
-the employer after the termination of their contract 
and without the rendition of any Service by the 
employee;^® nor is he entitled, on the ground of his 
right to profits, to a share of a reserve fund with- 
drawn from profits, with his consent, to protect the 
.employer from losses.^'^ 

Profits from sale of business, The employee is 
-not entitled to share in the profit made by the em¬ 
ployer from a sale of his entire business^s unless 
the contract of employment stipulates that he shall 
be so entitled.^9 

§ 94. - Dividends 

In accordance with the contractual language, an em¬ 
ployee may be restricted to a share of dividends actuaily 
declared, or may have the right to a per cent of profits 
avaiiabie for dividends regardiess of whether a dlvidend 
Js actualiy declared. 


§ 95 

A contract making dividends declared on corpo¬ 
rate stock the basis of computation of profits may 
give the employee the right to have his per cent 
computed on net profits avaiiabie for dividends re¬ 
gardiess of whether or not a dividend is actualiy 
declared,50 such a construction being supported by 
other terms in the contract stipulating that certain 
items of expense shall be deducted from the gross 
receipts in computing the amount due the em- 
ployee.^^ On the other hand, a contract may re- 
strict the employee^s right to a share in dividends 
actualiy declared.52 contract determines the 

right of the employee to an apportionment of divi¬ 
dends declared after the termination of his employ¬ 
ment, 53 or to have the computation of the dividend 
rate based on the amount of capital stock existing 
at the time he entered the employment, unaffected 
by any later increases, where his share is deter- 
mined, not by the amount of the fund distributed as 
dividends, but by the dividend rate.5^ 

Stock dividend. A promise to pay an employee 
the equi valent of the regular dividend on a stated 
amount of stock has been held not to entitle him to 
a share of a stock dividend.55 

§ 95. - Drawing Account and Advances 

Under a contract providing for an employee's share 
of the net profits and a drawing account of a fixed su'm 
payable perlodically, the drawing account is payable ab- 
solutely. 

Under a contract of employment providing for a 
share of the net profits in his employer^s business 
as compensation to an employee, and a drawing ac¬ 
count of a certain fixed sum payable periodically, 


2d 426, 265 App.Div. 806, resettle- 
ment granted 37 N'.T.S.2d 838, 265 
App.Div. 816. Motion granted Mar¬ 
tin V. De Marco & Reimann, 47 N. 
B.2d 441, 289 N.T. 841. 

89 C.J. p 155 note 49. 

.40. N.J.—Sellers v. Morehouse, 133 
A. 174, 4 N.J.Misc. 425. 

41. N.Y.—Hearn v. Stevens, 97 N.T. 

S. 566, 111 App.Div. 101. 

39 C.J. p 156 note 50. 

.42. Hawaii.—Black v. Lord, 29 Ha- 
waii 204, rehearing denied 29 Ha¬ 
waii 420. 

43. Hawaii.—Black v. Lord, supra. 

44. Miss.—Meyer-Bridges Co. v. 
Badeau, 43 So. 609, 90 Miss. 27. 

N.T.—Carter v. Bradlee, 280 N.T.S. 
368, 245 App.Div. 49, afflrmed 20^0 
N.E. 48, 269 N.T. 664. 

45. Mo.—McParland v. Gillioz, 37 S. 
W.2d 911, 327 Mo. 690. 

Xiosses held uot dedaotible 
nCal.—Bernstein v. Sirotta, 1 P.2d 8, 
213 Cal. 21. 


43, Ark.—Cazort v. Bahner, 9 S.W. 
2d 305, 177 Ark. 1046. 

Profits from oysters pianted before 
termination 

Employee receiving share of prof¬ 
its of oyster business as compensa¬ 
tion under contract, which provided 
that upon employer's death his legal 
representatives could cancel contract 
by giving written notice and on pay- 
ment of, compensation, was not en¬ 
titled to share of profits accruing 
from sale of oysters after cancella- 
tion of contract, although oysters 
were planted during time when con¬ 
tract was in force.^—Tarburton v. 
Johnson, 166 A. 327, 113 N.J.Eq. 138. 

47. N.T.—Meza v. Knauth, 225 N.T. 

S. 700, 131 Misc. 353. 

Beason for rale 

This sum never became or consti- 
tuted a p^rt of the net profits of the 
year from the profits of which it was 
withdrawn.—Meza v. Knauth, 226 N. 
T.S. 700, 131 Misc. 353. 
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48. Conn.—^Woodbridge v. Pratt, 37 
A. 688, 69 Conn. 304. 

39 C.J. p 156 note 52. 

49, Cal.—^Nelson v. Ahraham, 177 P. 
2d 931, 29 Cal.2d 745. 

39 C.J. p 156 note 54. 

'50. Minn.—Scase v. Gillette-Herzog 
Mfg. Oo., 57 N.W. 58, 55 Minn. 849. 

51. Minn.—Scase v. Gillette-Herzog 
Mfg. Co., supra. 

39 C.J. p 156 note 57. 

52. N.T.—Clapp v. Astor, 2 Edw. 
379. 

39 C.J. p 156 note 58. 

53. N.T.—Clapp v. Astor, supra. 

39 C.J. p 156 note 59. 

54. N.T.—Bradburn v. Solvay Proc- 
ess Co., 46 N.T.S. 161, 18 App.Div. 
542. 

55. N.M.—Booth V. Gross, Kelley & 
Co., 238 P. 829, 30 N.M. 466, 41 A. 
L.H. 868. 
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the drawing account is payable absolutely.So The 
employer^s right to repayment of the excess of ad- 
vances over the share of net profits earned is dis- 
cussed infra § 120. 

§ 96. Additional Compensation and Charges 

An employee may not demand more than the con- 
tractual wage unless he can establish a supervening con- 
tract. Ordinarily he cannot recover compensation for 
the time spent in going to, and returning from, work, 

Where a contract of employment specifies a wage 
rate, the employee may not demand more unless he 
can establish a supervening contract.An agree- 
ment for extra compensation which is not ambigu- 
ous or subject to different interpretations cannot 
be varied or overthrown by any practical construc- 
tion which the parties may have placcd on it.^S 

Statutory regulations affecting the right to ad¬ 
ditional compensation are considered infra §§ 151 
(1)-160 (13). 

A vacation ivith pay is, in effect, additional wag- 
es.^® 

Travcling to and from work. Ordinarily an cm- 
ployce cannot rccovcr compensation for the time 


spent in going to, and returning from, his work 
under normal circumstances,60 although where 
there are special circumstances creating a situation 
beyond his control and for the convenience or in- 
terest of the employer the employee may be enti- 
tled to compensation for such time.®l 

§ 97. - Extra Work 

a. In gcneral 

b. Extra work within scope of employ- 

ment 

c. Extra work outside scope of employ-. 

ment 

a. In Greneral 

An agreement to pay an employee for extra work,, 
such as overtime, may be express or implied, or the right 
to such compensation may be established by reference to 
custom. A promise to pay extra wages for work which 
is aiready the employee's duty to perform cannot be en- 
forced. 

Where there is an agreement to pay for extra, 
work, the employee may recover therefor,®2 even 
though there is no rate of compensation providcd 
therefor.^3 The agreement must be based on a le^ 


50. N.Y.—Zuby v. Hoight, 188 N.Y.S. 

88 . 

39 C.J. P 166 note 61. 

Albseaico of profits 

Employee allowed drawing account 
and also share of profits from which 
drawing account was deductible was 
entitled to drawing account, notwith- 
standing absence of profits.—South¬ 
ern Molasses Co. v. Boutcher, 135 So. 
27, 172 La. 691. 

57. U.S.—Rogers v. Union Pac. R. 
Co., C.C.A.Or., 145 F.2d 119. 

lowa.—Oarlin v. Day, 105 N.W. 172, 
181 lowa 903. 

Minn.—Oien v. St. Paul City Ry. Co., 
270 N.W. 1, 198 Minn. 3G3. 

N.T.—Gulickson v. Seglin Const. Co., 
273 N.Y.S. 9.08, 152 Misc. 624. 
Scverance or dismissal pay see su¬ 
pra § 87. 

Employee held entitled to addi¬ 
tional compen-sation under an oral 
contract which had been perforrned 
on his part.—^Wind v. Swiss-Ameri- 
can Gear Mfg. Corp., 62 N.Y.S.2d 695, 
187 Misc. 423. 

58. U.S.—-Lihby, McNeill & Libby v. 
Olsen, C.C.A.Or., 85 F.2d 658. 

AII employees held eutitled to eztra 
compensation 

U.S.—Libby, McNeill & Libby v. Ol¬ 
sen, supra. 

59. U.S.—In re Wil-Low Cafeterias, 
Inc., C.C.A.N.T., 111 F,3d 429. 

Right to pay for vacation as time 
ofC seo supra § 84. 

Feriod antedating agreement 

Employee was not entitled to a 


vacation allowance from employer; 
because of a vacation not given dur- 
Ing a period antedating the agree¬ 
ment.—Giorno v. Banco Di Napoli 
Trust Co. of New York, 43 N.Y.S.Sd 
920, 181 Misc. 46, reversed on other 
grounds 63 N.Y.S.2d 308, 268 App. 
Div. 1035, appeal denicd 53 N.Y.S.Sd 
953, 269 App.Div. 664. 

Employee not returning alter vaca., 
tiou 

A steamsship engineer, not dis- 
chargod by stcamship company, biit 
directed to take vacation, after 
which ho nevor returned or*requested 
to be placed on active duty, is en¬ 
titled to pay for number of days 
allowed employees in his class for 
vacations by company.—^Waterman 
Steamship Corporation v. N. L. R. B„ 
C.C.A.5, 103 F.2d 157, reversed on 
other grounds N. L. R. B. v. Water- 
man S. S. Corporation, 60 S.Ct. 403, 
309 U.S. 206, 84 L.Ed. 704, rehearing 
denied 60 S.Ct. 611, 309 U.S. 696, 
84 L.Ed. 1036. 

Eischarge from military Service 
Employees not working for em- 
ployers In calendar year preceding 
that in which they were discharged 
from military service were not en¬ 
titled to any vacation pay for year 
after such discharges.—MacLaughlim 
V. Union Switch & Signal Co., D.C. 
Pa., 72 F.Supp. 284. 

Employer held liable for vacation 
pay 

N.Y.—Carouso v. Empire Case Goods 
Co,, 63 N.Y.S.2d 35. 
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00. U.S.—Sirmon v. Cron & Gracey 
Drilllng Corporation, D.C.La., 44 
F.Supp. 29. 

Passage nionoy seo infra § 100. 
What constltiite.s coinpensable time 
under Fair Labor Standards Act 
see infra § 151 (28). 

Mlners^ portal-to-portal pay under 
contract 

Pa.—Safesak v. Frick Coke Co.,. 
Com.Pl., 9 Fay.L.J. 130. 

01. U.S,—Sirmon v. Cron & Gracey 
Drllling Corporation, D.C.La,, 44 
F.Supp. 29. 

02. Cal.—Cany v. Hallocl?, 9 Cal. 
198. 

39 C.J. p 1'57 nolo 65. 

ZmpUed agreement 
Such an agreement may be im-. 
pliod.—Edrington y. Leach, 34 Tex. 
285—39 C.J. p 157 note 67. 

Fayment conditional on “maklng; 
good” 

Where rug departmont manager- 
was also made managor of furni- 
ture departmont, wilh promise of 
compensation if ho made good, "mak- 
ing good” required same profit as 
was required in, rug dopartment.— 
Steinberg v. M. Nathan «Sis Bro., fSOr 
A, 899, 300 Pa. 496. 

63. Pa.—^Elliotfs Estate, 15 Montg. 
Co. 53. 

Amount of additional compensation. 
see ipfra | :tl6.. 
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gal consideration,64 and a mere promise of the em- 
ployer to pay extra wages for any work which it is 
already the duty of the employee to perfoim cannot 

be enforced.65 

Ciistom, A uniform and notorious custom that 
extra work shall be paid for, sufficient to warrant 
the presumption that a contract was made with ref- 
erence thereto, will justify a recovery for extra 
work by the employee. 

Overtime. Where the agreement so provides, an 
employee may recover for overtime work67 not- 
withstanding he has given to his employer receipts 
for his salary.68 Where the agreement in terms 
disallows extra compensation for overtime, no re¬ 
covery can be had on that account,69 even tbough 
the employee is a member of a union and the em- 
ployer^s agreement with the union provides for 


overtime payment."^^ 

b. Extra Work witMn Scope of Employment 

In the absence of speciai agreement or custom, an 
employee generally cannot recover extra compensation 
for extra work performed wlthin the scope of his em¬ 
ployment. 

Generally,71 and in the absence of a speciai agree¬ 
ment as to additional compensation,72 or of evidence 
showing an intent to pay it,73 or of a uniform and 
notorious custom sufficient to warrant the presump¬ 
tion that the’ contract was made with reference 
thereto,74 an employee cannot recover extra com¬ 
pensation for extra work performed within the 
scope of his employment even if the extra work is 
done at the request of the employer.75 The rule 
applies to overtime,76 work on Sundays77 or holi- 
days,78 and to work during the vacation period.79 


64. Pa.—^Hawkins v. Universal Steel 
Co., 7 Pa.Dist. & Co. 608. 

39 C.J. p 157 note 69. 

Additional 'burden 

Where employee’s agreement with 
employers for care of ranch was 
year to year one ,at monthly^ salary, 
and, at reciuest of employers, em¬ 
ployee assumed additional hurden of 
caring for adjoining ranch, promise 
to pay additional compensation was 
supported hy consideration.—Ernst 
V. Morgan, 36 P.2d 566, 44 Ariz. 297. 

65. Pa.—Hawklns v. Universal Steel 
Co., 7 Pa.Dist. & Co. 6OS. 

39 C.J. p 157 note 70, 

66. S.D.—'Oorpus Juris cited in 
Jorgenson v. Midland Nat, Life 
Ins. Co., 21 N.W.2d 64, 66. 

39 C.J. p 157 note 71. 

67. U.S.—^Virginian Ry. Co. v. Sys¬ 
tem Pederation No. 40 of Railway 
Employees’ Department of Ameri¬ 
can Pederation of Labor, C.C.A.Va., 

131 P.2d 840, 

N.T.—Heywood v. Doherty, 129 N.T. 
S. 507. 

Bstoppel to claim compensation for 
overtime work see infra § 108. 
Overtime pay required by Pair Labor 
Standards Act see infra § 151 (26). 
Statutes limitmg hours of labor see 
infra § 155. 

Recovery lield not anthorized 

U.S.—Rogers v. Union Pac. R. Co., 
C.C.A.Or., 145 P.2d 119. 

Conn.—Sella v. Marder, 42 A.2d 345, 

132 Conn. 17. 

66. N.T.—Heywood v. Doherty, 129 
N.Y.S. 507. 

39 C.J. p 157 note 73. 

69. N.T.—Langmade v. Olean Brew- 
ing Co., 121 N.T.S. 388, 137 App. 
Div. 365. 

70. N.T.—^Langmade v. Olean Brew- 
ing Co., supra. 


71. 111.—Hart v. Duncan, 29 N.E.2d 
868, 307 Ill.App. 237. 

Wis.—In re Gifford^s Estate, 12 N. 
W.2d 921, 244 Wis. 570. 

Extra wages of seamen for extra 
work see the C.J.S. title Seamen 
§ 116, also 56 C.J. p 1017 note 98- 
p 1019 note 31. 

Services required by the contract see 
supra §§ 60-68. 

72 . Cal.—Sowash v. Emerson, 161 
P. 1018, 32 Cal.App. 13. 

Kan.—^Walker v. Dixie Procks, 73 P. 
2d 1009, 146 Kan. 812—Sheets v. 
Eales, 11 P.2d 1020, 135 Kan. 627. 

Me.—Corpus Juris cited in Perlman 

V. Skolnick Bldg. Corporation, 39 
A.2d 186, 187, 141 Me. 79. 

N.T.—Hett V. Barty Axle Corpora¬ 
tion, 241 N.T.S. 609, 229 App.Div. 
388. 

S.D.—Corpus Juris cited In Jorgen¬ 
son V. Midland Nat. Life Ins. Co., 
21 N.W.2d 64, 66. 

39 C.J, p 157 note 77. 

Burden of proof to show speciai 
agreement and character of extra 
work see infra § 129, 

Person receiving salary from Corpo¬ 
ration see Corporations § 803. 

Speciai agreement held shown 

Cal.—Sieck v. Hali, 34 P.2d 844, 139 
Cal.App. 279. 

73. N.T.—^Hett v. Barty Axle Corpo¬ 
ration, 241 N.T.S. 609, 229 App. 
Div. 388. 

74. S.D,—Jorgenson v. Midland Nat. 
Life Ins. Co., 21 N.W.2d 54. 

75. Wis.—In re Gifford's Estate, 12 
N.W.2d 921, 244 Wis. 570. 

76. Kan.—^Walker v. Dixie Frocks, 
73 P.2d 1009, 146 Kan. 812—Sheets 
V. Eales, 11 P.2d 1020, 136 Kan. 627. 

Me.—Perlman v. Skolnick Bldg. Cor¬ 
poration, 39 A.2d 186, 141 Me, 79. 
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S.D.—^Corpus Juris cited in Jorgen¬ 
son V. Midland Nat. Life Ins. Co., 
21 N.W.2d 64, 56. 

39 C.J. p 157 note 78. 

Effect of statutes limiting hours of 
labor see infra § 155. 

Overtime pay required by Fair Labor 
Standards Act see infra § 151 
(26). 

77 . S.D.—^Corpus Juris cited in Jor¬ 
genson V. Midland Nat. Life Ins. 
Co., 21 N.W.2d 54, 56. 

39 C.J. p 158 note 79. 

Prohibitlon of Sunday work 

Engineer employed at agreed 
weekly wage on forty eight hour 
weekly basis with time and one-half 
for overtime, and expressly forbid- 
den to work on Sundays unless di- 
rected to do so, was not entitled to 
compensation for overtime work on 
Sundays on which he was not re- 
quested to work.—Perlman v. Skol¬ 
nick Bldg. Corporation, 39 A.2d 186, 
141 Me. 79. 

78 . Mo.—Gutweiler v. Lundquist, 
207 S.W. 838, 200 Mo.App. 626. 

S.D.—Corpus Juris oitod in Jorgen¬ 
son V. Midland Nat. Life Ins. Co., 
21 N.W.2d 54, 66. 

Overtime rate not applicable 

Engineer employed at agreed 
weekly wage on forty-eight hour 
weekly basis and time and one-half 
for overtime, was not entitled to 
compensation of time and one-half 
for work on Christmas and New 
Tear for which, although he was 
not required to work, he received 
regular pay.—^Perlman v. Skolnick 
Bldg. Corporation, 39 A.2d 186, 141 
Me. 79. 

79 . Mich.—Schurr v. Savigny, 48 N. 

W. 647, 85 Mich. 144. 

S.D.—^Corpus Juris cited in Jorgen¬ 
son V. Midland Nat. Life Ins. Co., 
21 N.W.2d 54, 56. 
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The presumption is either that the employee volun- 
teers such services^O or that the salary or other 
compensation provided for in the contract is in- 
tended by the parties to compensate him also for the 
extra work.^i 

Incidental work, Where the work, while not 
strictly within the scope of the employment, may 
stili be considered as reasonably incidental to it, an 
intention on the part of the employer to pay extra 
compensation for it is not ^enerally to be inferred 
from his knowled^e that the employee "w-as doing 
the work,S2 or even from the fact that he had re- 
quested its performance.s^ 

c. Extra Work outside Scope of Employment 

An employee rendering extra Services so far outside 
the scope of his employment that an intention to pay for 
them may be inferred may generally recover therefor 
even in the absence of an express agreement. 

Where the extra Services rendered are so far 
outside the scope of the employment that an inten¬ 
tion to pay for them may be inferred, the general 
rule is that the employee may recover therefor 
even in the absence of an express agreement.^^ 


This rule must be cautiously applied, however, and 
the Services must be so far outside the sphere of 
the employment as to indicate a probable intention 
on the part of the employer to allow extra compen¬ 
sation therefor.85 There can be no recovery for 
extra work where the implied agreement to pay is 
negatived by the evidenceS6 or where there is a 
failure to prove the performance of the extra 

work. s 7 

§ 98. -Bonus 

a. In general 

b. Conditions 

a. In General 

In ordep to be enforceable, a promise of a bonus must 
be ciear and expllcit and based on a consideration. Such 
a promise cannot be arbitrarlly withdrawn In fraud of 
persons relying thereon, and the right to a bonus can¬ 
not be defeated by arbitrary discharge of the employee 
uniess the contract provides otherwise. 

A promise of additional compensation to an em¬ 
ployee in the form of a bonus, in order to be en¬ 
forceable, must be ciear and explicit^s and based on 
a sufficient consideratign.^^ It has been hcld not 


80- Mich.—Schurr v. Savigny, 48 N. 

•W. 647, 85 Mich. 144. 

39 C.J. p 158 note 82. 

81. Mont.—Kelth v. Kottas, 172 P. 
2(3» 306—Doane v. Marquisee, 206 
P. 426, 63 Mont 166. 

Wis.—In re Gifford’s Estate, 12 N.W. 

2d 921, 244 Wis. 670. 

39 C.J. P 168 note 83. 

02. S.D.—'Corpus Juris citeO, in Jor- 
genson v. Midland Nat. Life Ins. 
Co., 21 N.W.2d 64, 66. 

39 C.J. p 158 note 84. 

83. S.D.—Corpus Juris oited In Jor- 
genson v, Midland Nat. Life Ins. 
Co., 21 N.W.2d 54. 66. 

39 C.J. p 168 note 86. 

84. Cal.—Sowash v. Emerson, 161 
P. 1018, 32 Cal.App. 13. 

Ga.—^Atlantic Coast Line R. Co. v. 

Blalock, 68 S.E. 743, 8 Ga.App. 44. 
Mont—Keith v. Kottas, 172 P.2d 306. 
N.Y.—Hett V. Barty Axle Corpora¬ 
tion, 241 N.Y.S. 609, 229 App.Div. 
388. 

‘Wis.—rln re Gifford’s Estate, 12 N. 

W.2d 921, 244 Wis. 670. 

39 C.J. p 158 note 87. 

Person receiving salary from Corpo¬ 
ration see Corporations § 803. 
Services required by contract see 
supra §§ 60-68. 

85. Ind.—Pittsburgh, C. C. & St. L. 
R. Co. v. Marable, App., 140 N.E. 
44§. 447. 

39 C.J. p 158 note 88. 

86. Colo.—^Corpus Juris clted in 
Ryan v. School Dist. No. 26, Ara- 


phoe County, 270 P. 866, 84 Colo. 
386. 

39 C.J. p 168 note 89. 

87. N.Y.—Galwey v, Spindler, 168 
N.Y.S. 648. 

88. Cal.—Corpus Juris clted in Redd 
V. Williams Radiator Co., 296 P. 
676, 678, 112 Cal.App. 363. 

39 C.J. p 169 note 91. 

Share of profits see supra §§ 93-95. 
Bonus as part of salary 
Bonus payments made annually 
over period of years by employer 
to braneb. manager constituted, by 
implied agreement, part of man- 
ager’s salary.—^Powell v. Republic 
Creosoting Co., 19 P.2d 919, 172 

Wash. 166. 

Indeflnlteness as to amount 

(1) Promise to employee that fifty 
per cent balance of bonus would be 
paid on completion of vessels then 
under construction was not indefi¬ 
nite as to amount, althoug-h promise 
to increase bonus if profits were 
greater was too vague to base re¬ 
covery thereon.—George A. Puller 
Co. V. Brown, C.C.A,N.C., 15 P.2d 
672. 

(2) Salesman suing for bonus, on 
basis of employer’s agreement, 
which did not fix any proportion be- 
tween profit which employer was to 
make and bonus to be paid by rea- 
son thereof, so that promise to pay 
bonus was so indefinite as to be 
unenforceable, could not recover, 
since agreement provided no basis 
on which court could arrive at meas- 

' ure of recovery.—Crowell v. Houde 
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Bngineering Corporation, Mo., 19 
S.W.2d 616. 

Statement held not mere pro>phecy 
but definite promise 
IT.S.—George A. Puller Co. v. Brown, 
C.aA.N.C., 15 P.2d 672. 

89. Cal.—^Corpus Juris cited in Redd 
V. Williams Radiator Co., 296 P. 
676, 678, 112 Cal.App. 353. 

Md.—Johnson v. Schenley Distillers 
Corporation, 28 A.2d 606, 181 Md, 
31. 

S.D.—Andrews v. Bellman, 208 N.W, 
175, 60 S.D. 21. 

39 C.J. p 16p note 92. 

Bonus at tenulnation of employment 
A promise to pay a bonus at the 
termination of an employee's em¬ 
ployment, in lieu of a promlsed in¬ 
crease in wages, has been held to be 
without consideration where the em¬ 
ployee was not required to do any- 
thing at all to entltle him to the 
bonus.—Andrews v. Bellman, supra. 
Consideration held sufilclent 

(1) Generally. 

U.S.—Knapp v. Imperial Oil & Gas 
Products Co., C.C.A.W.Va., 130 P, 
2d 1. 

Cal.—Sieck v. Hali, 34 P.2d 844, 139 
Cal.App. 279—Redd v. Williams 
Radiator Co., 296 P. 676, 112 CaL 
App. 363. 

(2) Promise inducing acceptance 
of employment. 

U.S,—^Willoughby Camera Stores v, 
Commissioner of Interna! Eevenue, 
C.C.A.2, 126 P.2d 607. 

Cal.—liunter v. Ryan, 293 P. 826i, 
109 Cal.App. 736. 
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necessary that the employee gfive notice to the em- 
ployer that he accepts his affer of a bonus; the 
doing of the act on which the payment of the bonus 
is conditioned completes the contract.s® 

An instrument embodying the offer or promise of 
a bonus must be construed as a whole^i and in the 

light of the surrounding circumstances;®2 ^ust 

be interpreted as the parties have made it, even 
though its forfeiture provisions seem harsh.93 A 
payment may be in effect a bonus although designat- 
ed as salary.s^ 

The offer of a bonus may not be arbitrarily with- 
drawn when to do so would perpetrate a fraud on 
those who, in good faith, attempted to perform the 
Service nor does a condition that the officers 
of the employing company shall be the sole judges 
as to what bonus, if any, shall be paid authorize 
the arbitrary withholding of a bonus payment 
nor can an employee’s right to a bonus be defeated 
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by the mere inaction of his employer or of the lat- 
ter^s officers.97 An employee’s right to a promised 
bonus cannot be defeated by an arbitrary dis- 
charge^S unless the contract provides that the em¬ 
ployer may discharge the employee at any time and 
that no bonus shall be payable in the event of dis¬ 
charge, ^ 9 or that the employment may be terminat- 
ed at any time and that payment of a bonus, on such 
termination, shall be entirely at the discretion of the 
employer and an employee’s forfeiture of an 
earned bonus by voluntarily leaving his position will 
not be enforced where the employer^s right to en- 
force forfeiture is not ciear and^ unequivocal.^ 

Bonus at end of year. A promise to pay an em¬ 
ployee a bonus at the end of the year is a mere 
gratuity and not enforceable where the employee is 
not shown to have done or foregone something 
which otherwise he was not obliged to do or fore- 
•go;3 but if the employee is induced thereby to do 
something which he is not under legal obligation 


G-vatnlty 

(1) A bonus paid to employees 
who turned out more work than 
stated minimum, the size of the 
bonus depending: on the amount of 
excess production, was not a gratu¬ 
ity or a gift.—^Walling v. Stone, C. 
C.A.I11., 131 F,2d 4ei. 

(2) Employment at fixed salary 
for each stated period, and, in addi- 
tion, bonus in case of Service for 
specified time, is valid, bonus not 
being promise of mere gratuity.— 
Warren v. Mosher, 250 P, 854, 31 
Ariz. 33, 49 A.L.R. 1311. 

(3) Statement to employee, at time 
of paying bonus, that employer, at 
completion of ships then under con- 
struction, would pay additional bo¬ 
nus, was held to be deflnite promise 
and not mere expression of intention 
to give gratuity.—George A. Fuller 
Co. V. Brown, C.C.A.N.C., 16 F.2d 672. 

(4) An employer*s promise to an 
employee to give a bonus or other 
benefit, conditioned on the doing of 
an act which the employee does, cre- 
ates an enforceable contract; but 
the present and unconditional be- 
stowing of a benefit, without costs 
to the employee, is a mere gratuity 
not constituting a contract.—Meyer- 
son V. New Idea Hosiery Co., 115 So. 
94, 217 Ala. 153, 56 A.L.R. 1231. 

00. Wis.—Zwolanek v. Baker Mfg. 

Co., 137 N.W. 769, 150 Wis. 517, 

44 L.R.A.,N.S., 1214, Ann.Cas.l914A 

793. 

Emplo 3 ree’s fallure to bind himself 

Where an offer wa§ made tb pay 
a bonus if the employee should, 
through additional efforts, produce 
the resuit .oontemplated in the bonus 
offer, the fact that the employee 
did not bind himself to produce such 
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resuit is immaterial; if the offer 
was acted on by him whil« stili in 
effect, and the resuit was obtained, 
the contractual obligation to pay the 
bonus follows.—Sieck v. Hali, 34 P. 
2d 844, 139 Cal.App. 279. 
l&atiflcation and receipt of benefLts 
by employer 

Contract of realty company to pay 
salesman prize or bonus if his team 
sold specified amount of property 
was binding where company ratifled 
sale and received benefits.—Brown v. 
Morrisey & Walker, 150 A. 830, 106 
N.J.Law 307. 

01. U.S.—National Manuf acture & 
Stores Corporation v. Whitman, C. 
C.A.S.C., 93 P.2d 829—George A. 
Fuller Co. v. Brown, C.C.A.N.C., 15 
P.2d 672. 

Ind.—Montgomery Ward & Co. v. 
Guignet, 45 N.E.2d 337, 112 Ind. 
App. 661. 

92. U.S.—George A. Puller Co. v. 
Brown, C.C.A.N.C., 15 P.2d 672. 

Ohio.—Sullivan v. Doehler Die Cast- 
ing Co., 15 Ohio Supp. 122. 

93. Colo.—Fontius Shoe Co. v. Lam- 
berton, 241 P. 642, 78 Colo. 250. 

Mich.—Muir v. Leonard Refrigerator 
Co., 257 N.W. 723, 269 Mich. 406. 

94. Wis.—Gutknecht v. C. A. Law- 
ton Co., 285 N.W. 411, 231 Wis. 
413. 

95. Wis.—Kaiser v. Better Parms, 
24 N.W.2d 621, 249 Wis. 302. 

Bonus provision held not subject to 
oancellation provision 
N.T.—Knight v. American Grey- 
hound Racing Ass'n, 236 N.Y.S. 
179, 134 Misc. 279. 

96. U.S.—George A. Puller Co. v. 
Broto, ,C.C.A.N.C., 15 F.2d 672. 
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Commlttee’s flndlng held contrary to 
fact 

Cal.—Coats v. General Motors Cor¬ 
poration, 81 P.2d 906. 11 Cal.2d 
601. 

97 . U.S.—George A. Puller Co. v. 
Brown, C.C.A.N.C., 15 F.2d 672. 

98 . U.S.—^Willoughby Camera Stores 
V. Commissioner of Internal Reve- 
nue, C.C.A.2, 126 P.2d 607. 

Christmas bonus 

It has also been held, however, 
that after superintendent of banks 
took possession of trust company for 
purposes of liquidation, an employee 
who was thereupon separated from 
his employment could not recover 
Christmas bonus granted by resolu- 
tion previou’sly adopted by trust 
company in absence of proof of any 
custom to the contrary.—^Montefal- 
cone V. Banco Di Napoli Trust Co. 
of N. T., 62 N.Y.S.2d 666, 268 App. 
Div. 636, reargument denied 68 N. 
Y.S.2d 955, 269 App.Div. 685. 

Determlnatlon as to good cause for 
discharge held properly made by 
trustees of stock-purchasing plan. 
—Larkin v. Stewart, 248 IlLApp. 152. 

99. Colo.—^Pontius Shoe Co. v. Lam- 
berton, 241 P. 542, 78 Colo. 250. 

Ind.—Montgomery Ward & Co. v. 
Guignet, 45 N.E.2d 337, 112 Ind. 
App. 661. 

1. Mich.—Muir v. Leonard Refrig¬ 
erator Co., 267 N.W. 723, 269 Mich. 
406. 

2. La«—United Shoe Stores .Co. v. 
Dryer, 136 So. 50, 16 La.App. 605. 

3. Cal.—Russell v. H. W. Johns- 
Manville Co., 200 P. 668, 63 Cal. 
App. 672. 

39 C.J. P 159 note 95. 
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to do, or to forego something which he does not 
have to forego, the promise is enforceable.^ An 
employee who is discharged for justifiable cause,^ 
or who voluntarily quits before the end of the year,® 
or whose employment rightfully terminates before 
that time'^ is not entitled to a bonus payable at the 
end of the year. Particular language expressing 
the employer’s dissatisfaction with the employee^s 
Services has been held not to constitute a cancella- 
tion of such a bonus provision.S 

Proportionate part for partiat perfonnance. 
Where the discharge of an cmployee is justifiable 
or for cause, he is not entitled to a portion of the 
bonus proportionate to the part of the term served;^ 
recovery of a proportionate part of the bonus prom- 
ised is generally permitted in cases growing out of 
the wrongful discharge of the employee during the 
specified term^O or in cases where the bonus is of- 
fered by the employer, and accepted by the em¬ 
ployee, as an added inducement for continuous serv- 
ice.il 

b. Oonditions 

An employee is not entitled to a bonus untii the con- 
/dltions designated in the contract for its payment have 
been fulfilled unless he shows a modlflcation or waiver 


of the oonditions or unless the nonfulflllment Is due to 
the fault of the employer. 

An employee is not entitle to a bonus untii after 
the time stipulated in the contract for its payment,^2 
or untii other conditions designated in the contract 
for its payment have been fulfilled,in the absence 
of evidence establishing a modification or waiver 
of the conditions,and unless the nonfulfillment 
is due to the employer^s act or omission.^s Where 
the obligation for the fulfillment of the conditions 
does not rest on the employer,^-6 or where the non¬ 
fulfillment has resulted in spite of his honest effort 
to prevent it^'^ the employee cannot recover. A 
substantial performance of the conditions may be 
regarded as sufficient.^2 

Bomis for satisfactory Services. Where a bonus 
is given for satisfactory Services, it is within the 
discrction of the employer to determine whether 
the employee’s Service has been satisfactory,^^ but 
the discretion must be fairly and reasonably exer- 
cised.20 If the employee is discharged for cause, 
it has been held that he is not entitled to the bo- 
nus.2i It has been held that if he continues to the 
end of his term he can recover in the absence of 
evidence of the employer^s dissatisfaction,22 al- 


4. Cal.—^Corpus Juris cited in Rodd 
V. Williams Radiator Co., 296 P. 
676, 678, 112 Cal.App. 363. 

30 C.J. p 169 note 96. 

,5. D.C.—^Watwood v. Potomac Chem¬ 
ical Co., Mun.App., 42 A.2d 728. 
e. lowa.—Meredlth v. Cari Younff- 
strom Co., 205 N.W. 749. 

7. Mass.—Sobel v. Signal Shoe Co., 
190 N.E. 635, 286 Mass. 286. 

8. Cal.—Redd v. Williams Radiator 
Co., 296 P. 676, 112 Cal.App. 353. 

“9. Ind.—Montgomery Ward & Co. 
V. Guignet, 45 N.E.2d 337, 112 Ind. 
App, 661. 

10. Ind.—Montgomery Ward & Co, 
V. Guignet, supra. 

N.C.—Roberts v. Meys Mills, 114 S. 
E. 630, 184 N.C. 406. 28 A.L.R. 
338. 

11. Ind.—Montgomery Ward & Co. 
V. Guignet, 45 N.E.2d 337, 112 Ind. 
App. 661. 

•1(21, N.Y.—Scheuer v. Monash, 83 N. 

Y.S. 253, 40 Misc. 668. 

39 C.X p 169 note 97. 

13, U.S,—George A, Puller Co. v. 

Brown, C.C.A.N.C, 15 P.2d 672. 
Ind.—Montgomery Ward & Co. v. 
Guignet, 46 N.E.2d 337, 112 Ind. 
App. 661. 

‘Md.—Johnson & Higgins v. Simpson, 
163 A. 832, 163 Md. 574. 

Mich.—Coon v. Ployd Knox, Inc., 296 
N.W. 267, 296 Mich. 305. 

Mo.—Voight V. Blanton Co., App., 
46 S.W.2d 927. 


N.Y.—Bayer v. Oxford TJniversity 
Press, 61 N.Y.S.2d 209, 270 App. 
Div. 586, reargument denied 62 N. 
Y.S.2d 843. 270 App.Div. 929— 

Heath v. Chas. L. Huisking & Co., 
72 N.Y.S.2d 14—Diamond v. Davis, 
62 N.Y.S.2d 181. 

Ohio.—Harding v. Montgomery 
Ward Co., App., '58 N.B.2d 75. 

S.D.—Swanson v. Advance-Ilumley 
Thresher "Co., 216 N.W. 867, 62 S. 
D. 113. 

39 C.J. p 159, note 98. 

Subsequent oonditions 
The. employer cannot vary the 
terms of the contract by attaching, 
to the delivery of the bonus, condi¬ 
tions not contained in the contract. 
—Harbaugh v. Ford Roofing Prod¬ 
ucts Co., Mo., 281 S.W. 686. 

14. Ind.—Montgomery Ward & Co, 
v. Guignet, 45 N.E.2d 337, 112 Ind. 
App. 661. 

15. U.S.—George A. Puller Co. v. 

Brown, C.C.A.N.C,, 15 P.2d 672. 

39 C.J. p 160 note 99. 

16. Va.—Winter v. Southern Loan 
& Investment Co., Va., 26 S.E. 507. 

39 C.J. p 160 note 1. 

17. Utah.—^Dunyon v. Scranton 
Min., etc., Co., 168 P. 756, 60 Utah 
609. 

39 C.J. p 160 note 2. 

18. Wis.—Kaiser v. Better Farms, 
24 N.W.2d 621, 249 Wis. 302. 
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A farm employee’8 refusal to work 
on July 4 was Insuffilclent to make 
his performance in subsequent six 
months something less than sub¬ 
stantial, so as to preclude recovery 
of bonus ofCered in consideration of 
employees' putting forth every ef¬ 
fort to codperate with employer in 
"getting the work done," where that 
was employee’B only default, and 
employee was never notihed that he 
would not receive the bonus iintil 
after bonus period had oxpired.— 
Kaiser v. Better Parms, supra. 

19. N.Y.—Alford v. Cook, 107 N.Y. 
S. 710. 

R.I.—Corpus Juris clted in Stender 
V. Carroll Cut Rate Perfume Co., 
'172 A. 886, 887, 64 R.I. 331. 

20. R.I.—^Corpus Juris clted in 
Stender v. Carroll Cut Rate Per- 
fume Co., 172 A, 886, 887, 64 R. 
1. 331. 

39 C.J. p 160 note 4. 

Befusal held not unreasonable 
R.I.—Stender v. Carroll Cut Rate 
Perfume Co., supra. 

21. N.Y.—Dwyer v. Rathbone, 6 N. 
Y.S. 605, 1 Silv.Sup. 418. 

Dishonesty 

R.I,—Stender v. Carroll Cut Rate 
Perfume Co., 172 A. 886, 64 R.I. 
831. 

22. N.Y.—Pischer v. Conhaim, 72 N. 
Y.S. 1102, 36 Misc. 791. 

39 C.J. p 160 note 6. 
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though under other authority he cannot recover un- 
less htf introduces affirmative and legally sufficient 
evidence of the employer’s satisfaction.23 

Bonus for continuous senvice. A bonus granted 
for continuous Service is payable generally on the 
performance of the conditions imposed by the con- 
tract.2^ Where an employee serves only a part of 
the term for which he is employed, he may stili re¬ 
cover an amount of bonus money proportionate to 
the term of his actual Service where the employer 
has offered a bonus for continuous Service over a 
longer term than the payment period of a week or 
month, and has discharged the employee without 
cause within the bonus term, but at the end of one 
of the payment periods,^^ or where the employer 
has offered to make a proportionate payment on cer- 
tain contingencies, one of which has happened,23 
or where, in the case of an employment terminable 
at the will of either party, the employer has dis¬ 
charged the employee without cause,27 the resuit 
being different if the employee voluntarily aban- 
dons the Service or is discharged for cause.28 

§ 99. Food, Clothing, Lodging, and Educa- 
tion 

Ordinarily there is no Implled contract to furnish 
food, clothing, or lodging as part of an e'mployee's com- 
pensation; but, apart from express contracts of this na¬ 
ture, such an agreement may be Implied from the con- 
duct of the parties or where necessary for the rendering 
of the Services. 

Ordinarily there is no implied contract on the 
part of an employer to furnish food, clothing, or 


lodging in addition to wages or salary as a part 
of the employee^s compensation,29 even where the 
employee is injured in the performance of his du- 
ties.30 A contract to furnish food, clothing, or 
lodging may be implied from the conduct of the 
parties^i or where necessary for the rendering of 
the services.23 There can be no such implication 
on the ground of necessity with reference to the 
furnishing of the employee with an education,®^ 
especially where the employee is under no restraint 
and can leave the Service at any timeM 

Express provisions, The employer^s obligation to 
furnish food, clothing, or lodging exists where the 
contract provides for it in express terms,35 subject- 
to such restrictions as may be contained thereinS'*: 
or as may be imposed under statute.37 In such 
case the obligation has been held to continue 
through a period of sickness during which the em¬ 
ployee is not abi e to work.38 The termination of' 
the employment usually ends the right under the 
employment contract to food, clothing, lodging, or- 
occupancy of premises.29 

If the employee repudiates an agreement under 
which he is to receive a fixed sum and board and 
recovers, on the employer’s default, the full value 
of his Services, the employer may sue to recoyer 
back the value of board furnished to the employee 
under the agreement.'^ On the other hand, if the 
employer repudiates his agreement to furnish board 
and clothes, the employee may recover the reason-t 
able value of his services.^^ 


23 , Kan.—Joseph Campbell Pre- 
serve Co. v. Holcomb, 72 P. 552, 
67 Kan. 48. 

24. IU.—Montgomery Ward & Co. 
V. Guignet, 46 N.E.2d 337, 112 Ind. 
App. 661. 

30 C.J. p 160 note 8. 
aemainingf iu position for one year 
A condition in an agreement to 
pay a store manager a bonus for im- 
proved busin-ess, that the bonus is 
effective only in event the manager 
remains as manager for one year, 
is valid in the absence of bad faith 
or fraud.—^National Manufacture & 
Stores Corporation v. Whitman, C.C. 
A.S.C., 93 P.2d 829. 
voluntarily leaving emplos^ent 

(1) Wher^e continued employment 
to and including last day of quar- 
ter-annual period was a condition 
precedent to payment of bonus or 
any part thereof to employees, the 
voluntary termination, by employees, 
of employment prior to such day pre- 
cluded recovery of bonus.—Heath v. 
Chas. L. Huisking «fe Co., '72 N.Y.S. 
2d 14. 

(2) Abandonment of Service gen¬ 
erally see supra § 83. 


25. N.C.—Roberts v. Mays Mills, 
114 S.E. 630, 184 N.C. 406, 28 A. 
L.R. 338. 

26. Mo.—Redheffer v. Leathe, 15 
Mo.App. 12. 

39 C,J. p 160 note 11. 

27. Ga.—Haag v, Rogers, 72 S.E. 46, 
9 Ga.App. 650. 

28. Ga.—Haag v. Rogers, supra. 

29. N.T.—McDonald v. Alexander, 
71 N.T.S. 813, 35 Misc. 279. 

39 C.J. p 160 note 1'5. 

30. Ind.—^Chicago & E. R. Co. v. 
Behrens, 37 N.E. 26, 9 Ind.App. 
■575. 

31. La.—Godbold V. Harrison, 1 
McG., La., 31. 

39 C.J. p 160 note 18. 

32. Va.—Starke v. Storm, 79 S.E. 
1057, lli5 Va. 6'51. 

39 C.J. p 161 note 19. 

33. Va.—Starke v. Storm, supra. 

34. Va.—Starke v. Storm, supra. 
33. Wash.—Evans v. Hartman, 105 

P.2d 717, 5 Wash.2d 434. 

36. Vt.—Taylor v. St. Clair, 65 A. 

655, 79 Vt. 536. 

39 C.J. p 161 note 23. 
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37. Bent cliarge limite€i to one. 
third of minimum salary 

Wash.—Evans v. Hartmann, 105 P., 
2d 717, 5 Wash.2d 434. 

38. Mass.—Nichols v. Coolahan, 10« 
Mete. 449. 

39. C.J. p 161 note 24. 

39. IST.T.—Thornyoroft Apartments, 
V. Keagy, 14 N.T.S.2d 920,, 172 
Misc. '650—Putnam County v. Wix- 
om, 240 N.T.S. 680, 136 Miso. 760. 

38 C.J. p 161 note 2'5. 

Bffect of Btrlke 

An apartment superintendent •was, 
not entitled to remain in occupation, 
of apartment, use of which was giv- 
en him as part of his compensation,. 
after terminatipg his employment, 
merely because a strike was in pro- 
gress.—Thornycroft Apartments v. 
Keagy, 14 N,T.S.2d 920, 172 Misc, 
'550. 

40. Me.—CooJ? V. Batos, 34 A. 266, 
88 Me. 455. 

41. Vt.—Spencer v. Storrs. 38 Vti 
156. 

39 C.Ji p 161 note 27, 
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§ 100. Reimbursem^iit of £x;|>enditures 

Rxnenditures made by an employee In connection with 
his Work are to be paid for by the employer or by the 
employee as the oontract between them provides. 

Expenditures made by an employee in connection 
■with his Work are to be paid for by the employer 
or by the employee as the contract between them 
provides.^2 Where the contract makes no provi- 
sion, if it appears that the parties intended that he 
should be reimbursed therefor, the employee may 
,ejaim reimbursement for any expenditures incurred 
by him/3 reasonable in amount and reasonably inci- 
dental to his work,44 and subject only to such re- 
jStriGtions as the employer may place on him^S ,or 
,-as may be implied from their conduct or practice.^s 
'Where, however, it does not appear to have been 
the intention of the parties that the employee should 
be reimbursed for expenses incurred by him, no 
'prom.lse will be implied to pay him therefor.^'^ 

Jn the absence of an agreement to the contrary, 
an employer has the right to discriminate among 
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his employees in the mattef of allowing expense ac- 
counts.^s 

Living cxpe7ises. An employee’s living expenses 
are not generally regarded as expenses incidental to 
his Work for which his employer is liable,^^ even 
where the employment contract allows the employee 
a stated amount “for his expenses but the em¬ 
ployment contract may make the employer liable 
for living expenses in particular circumstances.^i 

Expenses incidental to negotiatlons for co7itmct. 
Whether expenses incidental to the negotiatlons for 
employment are to be paid for by the employer de- 
pends entirely on how far the employer obligates 
himself by contract to do so they cannot be re- 
covered on failure of the negotiations if their pay- 
ment is conditioned on employment^^ or if the fail¬ 
ure is due to the refusal of the employee to perform 
the contract after it is made.54 

Passage money. In the absence of a binding con¬ 
tract, an employee may not claim to be reimbursed 
for his expenses for transportation to or from the 


MA8TEB AND SEBVANT 


42. S.C.—Kingr v. Western Union 
• Tei. Oo., 65 S.E. 944, 84 S.C. 73. 

C.J. p 161 note 28. 

held chargreabie agrainst 
Gammis sions 

jLa.r^SBroderick v. Taylor, App., 161 

. 6 ? 0 . 

expenses 

pontract whereby indlvid- 
ual was made manager of minlng 
company provided that individual 
was to be entitled to full reimburse- 
ment for all expenses which he 
should incur in connection with his 
position as general manager, the 
expenses to be paid monthly, only 
Incidental expenses of a personal 
nature were contemplated by the 
parties.—Vance v. Mutual Gold Cor¬ 
poration, 108 P.2d 799, '6 Wash-.2d 
,466. 

jl3. Idaho.—^Weed v. Idaho Copper 
Co., 10 P.2d 613, 61 Idaho 737. 
p9 C.J. p 161 note 29. 

<14. Idaho.—^Weed v. Idaho Copper 
Co., supra. 

89 C.J. p 161 note 30. 

^ravellzig expenses 
Cal.—Bernstein v. Sirotta, 1 P.2d 
8, 213 Cal. 21. 

pusiness trips; attending trade 
meetlngs 

A general manager of a lumber 
fompany may charge to the compa- 
|iy the expenses of trips made for 
the purpose of selUng lumber and 
transacting other husiness for the 
pompany, but, in the absence of pro- 
visions to that effect in the employ- 
pnent contract, not his expenses in 
^ttending meetings of lumber asso- 


ciations and entertaining prospec¬ 
tive customers.—Ozark-Badger Co. 
V. Roberts, 287 S.W. 401, 171 Ark. 
1105. 

45. Va.—Staples v. Hervey, 112 S. 
E. 607, 133 Va. 305. 

39 C.J. p 101 note 31. 

Advising* employer of advances made 
Sales manager was not entitled to 
reimbursement from employer for 
money advanced to salesmen to be 
deducted from commissions, where 
he failed to adviso employer of such 
advances, as reaulred, or to turn in 
cash vouchers therefor signed by 
salesmen until after salesmen had 
terminated their employment and 
their accounts had been settled.— 
Harris v. Specialties Distrlbutlng 
Co., 9 N.W.2d 645, 305 Mioh. 373. 

46. Cal.—0'Brien v. L. E. White 
Lumber Co., 18'5 P. 514, 43 Cal. 
App. '703. 

39 C.J. p 162 note 32. 

47. N.T .—Hett V. Barty Axle Cor¬ 
poration, 241 N.Y.S. 609, 229 App. 
Div. 388. 

Telephone calls and telegrams 
Cost of telephone conversations 
and telegrams, sent by salesman to 
employer relative to another sales¬ 
man being put in his terrltory, were 
not recoverable by salesrnaii with- 
out evidence that employer author- 
ized him to incur such expenses.— 
Dennis v. J. Frank Darling Co., 120 

So. 686, 10 La.App. 258. 

Compensatlon Umited to commis¬ 
sions 

Under contract limiting sales- 
man's compensation to commissions 
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on “all orders he may obtain," sales¬ 
man could not recover expenses in¬ 
curred for travel or otherwise.— 
Deitchman v. Korach, 71 N.E.2d 367, 
330 Ill.App. 36'6. 

linforcement of Uen. agalnst thlrd 
person 

Laborers’ expense In attempting 
to establish and enforce lien against 
property of third person is not re¬ 
coverable from employer or estate 
of his deceased partner.—Fergusson 
v. Guy, 276 P. 855, 151 Wash. 650. 

48- La.—Renauld v. Marine Speclal- 
ty & Mill Supply Co., 136 So. 374, 
172 La. 836. 

49. La.—^Broderlck ▼. Taylor, App., 
161 So. 630. 

39 C.J. p 162 note 34. 

Strikebreatoer's hotel TblU 
Railroad, in absence of promise 
to pay therefor, was not liable for 
hotel bili of strikebreaker and fam- 
ily while he worked.—Dell v. Lan- 
caster, Tex.Oiv.App., 285 S.W. 685. 

50. N.T.—Dowd V. Krall, 65 
797, 32 Misc. 252. 

Food, clothing, and lodging as com¬ 
pensation see supra 5 99. 

51. U.S.—Burns v. Northern Pac. 
By. Co., C.C.A.Minn., 134 F.2d 766. 

52. Tox.—Rothe V. Jones, Civ.App., 
237 S.W. 581. 

53. Tex.—Rothe v. Jones, supra. 

39 O.J. p 162 note 37« 

54. Miss.—George F. Dittman Boot 
& Sho-e Co. V. Meyer, 54 So. 441, 
98 Miss. 874. 
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f)kce of work;55 hut stich an obligation on the part 
of the employer may be implied.56 An employee 
not abiding by the t^rms of the employment con- 
tract with respect to the payment of transportation 
expenses cannot recover such expenses under the 
contract®'^ 

Advmces made to an employer by an employee, 
on the understanding that the latter was to be re- 
imbursed, may be recovered by him.58 

§ 101, Interest 

If wages are not payable on a certam date, or if 
the amount is uniiquidated, interest does not beqin to 
run thereon untii after a demand; if wages are payabie 
at a specified time interest generaily runs from that date. 

If wages are not payable on a certain date,^^ 
-or if the amount due as wages is uniiquidated, 
interest does not begin to run thereon untii after 
a demand for payment. On the other hand, if wa¬ 
ges are payable at a specified time, the general rule 
•is that interest runs from that date;6i and interest 
■on unpaid wages has also been allowed from the 
'date of termination of the employment.62 It has 
been held, under a statute regulating hours of labor 
■and wages of laborers employed by the state, that 
such an employee is entitled to interest on a valid 
•daim for overtime wages from the date of the fil- 
‘ing of the claim.63 

Where, by the terms of the employment contract, 
.an employee’s share of the profits is to remain in 
'the business untii termination of the contract, the 
-employee has been held entitled to interest on such 
•share only from the date of such termination 
..and, where the contract is to pay an employee a 
fraction of the profits after a deduction for invest- 
-ed capital, the employee has been held entitled to 
■interest on the portion of the invested capital 
wrongfully withheld from him in the annual state- 


§ 103 

ments.®5 An employer ferihinatirig a profit-sharing 
contract and selling the goods on hand within a 
reasonable time thereafter has been held not charge- 
able with interest during such period, but only for 
the period following the sale during which he fails 
and refuses to account.®® 

§ 102. Deductions, Forfeitures, and Fines 

Except where authorized by the contract or Justified 
by the employee^s misconduct or failure fully to perform, 
an employer may not claim any deduction from, or for- 
feiture of, his employee's wages. 

Forfeiture of, or deductions from, the wages 
agreed to be paid an employee may resuit from an 
express provision therefor in a contract of hire, as 
discussed infra § 103, or may follow, independently 
thereof, from a failure fully to perform the Services 
to the end of the term agreed on, infra § 104, or 
from the negligence or misconduct of the employee 
in the course of his employment, infra § 105. Ex¬ 
cept where authorized or justified in one of these 
ways, an employer may not claim any deduction 
from, or forfeiture of, his employee’s wages,a 
contract obligation without the forfeiture clause 
does not have that effect.^s 

§ 103. - Contractual Provisions for De* 

ductions or Forfeitures 

a. In general 

b. Validity, construction, and operation 
a. In General 

A provision for forfeiture of wages may bind an em- 
pioyee even though in a writing other than the hiring 
contract and even though not coming Into existence un¬ 
tii after he enters the employment. Ruies or regulations 
providing for forfeiture under stated circumstances bind 
the employee if he has knowledge or notice thereof and 
can be taken to have assented thereto. 


.55. Cal.—McFadden v. Crawford, 39 
Oal. 662. 

-Okl.—Sinclair Prairie Oil Co. v. 

Dose, 118 P.2d 210, 189 Okl. 569. 
‘Transportation in connection -with 
discharge see supra § 87. 

56. Tex.—Gulf, etc., R. Co. v. Jack- 
son, 69 S.W. 89, 29 Tex.Civ.App. 
342. 

57, U.S.—The Z R-3, D.C.Wash., 
18 P.2d 122. 

Abandonment of Service 

(1) An employer of persons to 
Work on vessel in Alaskan waters, 
who agreed to furnish Iransporta- 
tion from Seattle and return, pro- 
vided the employees stayed and ren- 
•dered satisfactory Service during 
the season, -was not under obliga¬ 
tion to pay their return fare where 
they elected to quit before the end 
-af the season.—The Z R--3, supra. 


(2) Abandonment of Service gen- 
erally see supra § 83. 

58. Cal.—Bernstein v. Sirotta, 1 P. 
2d 8, 213 Cal, 21. 

58. Mass.—Soule v. Soule, 32 N.B. 

663, 157 Mass. 451. 

39, C.J. p 162 note 43. 

60. Wis.—Farr v. Semple, '51 N.W. 
319, 81 Wis. 230. 

39 C.J. p 162 note 44. 

61. Ky.—^Corpus Juris oited ia 

Western Casualty & Surety Co. v. 
Meyer, 192 S.W.2d 388, 393, 301 
Ky. 487. 

39 C.J. p 162 note 4'5. 

62. Ark.—Missouri Pacific R. Co. 
V. Clement, 181 S.W.2d 240, 207 
Ark. 389. 

63. N.T.—Wright v. State, 119 N.E. 
83, 223 N.T. 44. 
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64. Cal.—Bernstein v. Sirotta, 1 P. 
2d 8, 213 Cal. 21. 

65. Mass.—Stewart v. John R. 
Lankenau Co., 156 N.E. 73, 259 
Mass. 242. 

66. 111.—Kaplan v. Stein, 160 N.B. 
6'52, 329 IU. 253. 

67. Ind.—Phelps v. Stutz Motor Car 
Co. of America, 161 N.B. 577, 87 
Ind.App. 609. 

39 C.J. p 162 note 62. 

Amount of deduction or forfeiture 
see infra § 114. 

Earnings from third persons see 
supra § 71. 

Forfeiture of right to: 

Bonus see supra § 98. 

Commissions see supra § 92. 
Statutory regulation see infra § 159. 

68. Mass.—Hunt v. Otis Co., 4 
Mete. 464. 
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A provision for forfeiture of wages may be bind- 
ing on the employee even though contained in some 
writing other than the contract of hirmg,69 and 
even though it does not come into existence until 
after the employee enters the employment.'^® 

An employer^s agreement to return deductions 
made, on a certain condition, is enforceable only on 
fulfillment of such condition^^ 

Regulations cond assent thercio. An employee 
cannot be penalized for the violation of a rule pro- 
viding for forfeiture of wages under stated circum- 
stances, where he had no notice of the nile and 
had not agreed to observe itand whether he had 
actual knowledge thereof, and expressly or by con- 
duct impliedly agreed to comply thcrewith, are ques- 
tions to be resolvcd from the facts and circum- 
stances of the particular case73 Generally his as¬ 
sent may be inferred from his knowledge of the 
rule, and his continuance in the employment with- 
out objcction thercto;'^^ bnt mere knowledge of 
such a rule does not conclusivcly, and as a matter 
of law, Show such assentes If the engagement is 
for an indefinite term and the provisions of the 
contract do not interfere, a regulation providing 
for forfeiture of wages under stated circumstances 
may be made at any time and will be binding on the 
employee as soon as he has knowledge of it, and 
can be taken to have assented thereto.'^® 

Dcduction of union dues. An employer^s prac- 
tice of deducting union dues and fecs from the 
wages of employees, known as the “chcckofif,'' is a 


contractual expedient,bis obligation to do so aris- 
ing only by virtue of contract,and the destinationi 
of the funds deducted, as well as the rights apper- 
taining to their eventual use, are likewise created 
and governed by contractJ^ The agreement for the 
chcckoff is deemed the joint and several contract 
of the members of the union made for them by their 
agents;80 the employer, although a contracting 
Principal, also becomes the agent of the union and 
of the union employees for the purpose of making 
such deductions and transmittals.^^ 

b. Validity, Construction, and Operation 

Provisions for deductions from, or forfeiture of, an 
empfoyee's wages wlf( be enforced only If reasonable; 
they are to be strictiy construed against the employer, 
and a discretion glven an employer to enforce a for¬ 
feiture must be exercised reasonably and in good faith. 

Provisions for deductions from, or forfeiture of, 
an employee’s wages will not be enforced if unrea- 
sonable or oppressive;®^ if reasonable and duly 
proportioned to the wages received, they will be.83 

Under some authorities a provision for forfeiture 
of all wages due to the employee on brcach of his- 
agreement, without regard to their amouiit, will not 
bc enforced84 unlcss, under the provisions of the 
contract, the forfeiture of all wages due can be 
construed to cxcept from its operation wages carned' 
and unpaid through prior default of the employer 
but there is also authority to the contrary.86 

Constmetion in generaL Provisions for the for¬ 
feiture of wages are to be strictiy construed against 


69. Pa,—Pottsville Iron & Steel Co. 
V. Good. 9 A. 497, 118 Pa. 3S5, 2 
Am.S.R. 614. 

39 C.J. p 162 note 54. 

70. Pa,—Pottsville Iron & Steel Co. 
V. Good, supra. 

39 C.J. p 162 note 65. 

71. Yt.—^Wakefiold v. Champlain 
Marine Co., 13 A.2d 183, 111 Vt. 
243. 

I&emalzLingf in eznploy during* certain 
perlod. 

Vt.—Wakefleld v. Champlain Ma¬ 
rine Co., supra. 

72. Okl.—Borden v. Day, 168 P.2d 
646, 197 OkL 110. 

Rulos and regulations in general see 
supra § 7'5. 

73. Okl.—Borden v. Day, 168 P.2d 
646, 107 Okl. 110. 

74. Mass.—Preston v. American 

Linen Co., 119 Mass. 400. 

39 C.J. p 163 note 58. 

75. S.C.—Matthews v. Indus trial 

Lumber Co., 76 S.E. 170, 91 S.C. 
668, 45 L.R.A.,N.S., 644, Ann.Cas. 
1914A 415 . 

39 C.J. p 163 note 59. 


76. Pa.—Pottsville Iron & Steel Co. 
v. Good, 9 A. 497, 116 Pa. 386, 2 
Am.S.R. 614. 

77. N.J.—Local 60 of Industrial 
Union of Marinae and Shipbuilding 
Workors of America v. Welin Da- 
vit & Boat Corporation, 33 A.2d 
708, 133 N.J.Kq. 651. 

N.Y.—Oreenwald v. Chiarella, 57 N. 
Y.S.2d 766, 185 Misc. 762, reversed 
on other grounds 63 N.Y.S.2d 40, 
271 App.Div. 213. 

Statutory regulation as to deduction 
soe infra § 159. 

78. N.J.—Local 60 of Industrial 
Union of Marine and Shipbuilding 
Workers of America v. Welin Da- 
vit & Boat Corporation, 33 A.2d 
'708, 133 N.J.Eg. 5'51. 

N.Y.—Greenwald v. Chiarella, 57 N. 
Y.S.2d 765, 185 Misc. 762, reversed 
on other grounds 63 N.Y.S.2d 49, 
271 App.Div. 213. 

79. N.J.—Local 60 of Industrial 
Union of Marine and Shipbuilding 
Workers of America v. Welin Da- 
vic & Boat Corporation, 33 A.2d 
7OS, 133 N-J.Eqi. 6*51. 

80. N.Y.—Greenwald v, Chiarella, 
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57 N.T.S.2(a 765, 185 Mlso. 762, ra- 
versed on other grounds 63 N.Y.. 
S.2d 49, 271 App.Div. 213. 

81. .N.Y.—Greenwald v. Chiarella. 
supra. 

80. 111.—Leemon v. Grand Crossing, 
Tack Co., 187 Ill.App. 247. 

30 C.J. p 163 note 62. 

Validity of contract where statute' 
forbids deduction or forfeitures 
see infra § 159. 

83. Tonn.—Tennossee Mfg. Co. v.. 
Jamos, 18 S.W. 262, 91 Tenn. 154, 
161, 30 Am.S.R. 865, 15 L.R.A. 211. 

39 C.J. p 163 note 63. 

84. Tcnn.—Schrimpf v. Tennessee 
Mfg. Co., 6 S.W. 131, 86 Tenn. 
219, 6 Am.S.R. 832. 

39 C.J. p 103 note 64. 

85. N.Y.—Ressig v. Waldorf-As- 
toria Hotel Co., 172 N.Y.S. 616,. 
18'5 App.Div. 4, aflirmed 129 N.E.. 
912, 229 N.Y. 653. 

39 C.J. p 163 note 65. 

88. Mass.—Naylor v. Pali River.' 

Iron Works Co., 118 Mass. 317. 

39. C.J. p 164 note 65. 
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the employer.^7 Where the forfeiture clause ob- 
viously is intended by the parties to apply to either 
of two contingencies named, it will be so construed, 
even though on a literal interpretation it applies to 
one only.SS Where a provision making the em- 
ployee responsible for part of the amount charged 
by him to customers, in lieu of cash payment, is 
contained in an instrument signed only by him, and 
not in another instrument signed only by the em- 
ployer, the two Instruments will be read together 
and the provision given effect.^^ 

Discretion of employer, A forfeiture enforce- 
able in the discretion of the employer implies that 
the exercise of that discretion shall be reasonable 
and in good faith.^O Such a provision is to be 
strictly construed, and conditions named in the 
contract as justifying a declaration of forfeiture 
will not be extended beyond the fair meaning of 
the words used.^i Thus, where the discretion is 
•placed with a certain officer in the employ of a Cor¬ 
poration, it cannot be exercised by some other ofH- 
cer.9^ A provision that the employer may retain 
part of the employee’s wages until the contract is 
fulfilled to the employer^s ^'entire satisfaction’^ must 
be construed to mean “reasonable"’ satiSfaction.^^ 

OperdHon in generat, While a forfeiture clause 
•may resuit in the loss by the employee of certain 
rights which the contract would otherwise give him, 
■it does not necessarily operate to deprive him of his 


right to recover for his Services on a quantum 
meruit.A forfeiture clause applies to the em- 
ployee"s acts or failures to act during the term of 
his employment and not to acts after his dis- 

charge.95 

A checkojf of Union dues has been held to be an 
appropriate mattef to be covered by a collective bar- 
gaining agreement,^^ and a provision for a check- 
off has been held to be valid and enforceable.®'^ 
Where an employee"s agreement authorizing his em¬ 
ployer to deduct Union dues from his wages is in¬ 
definite as to time, it is revocable at will,98 and a 
deduction made after revocation is unauthorized.®^ 

§ 104. - Deductions in Case of Nonper- 

formance 

a. In general 

b. Sickness, death, or other disability 

c. Leaving without notice 

a. In General 

An empIoyer's damage arising from his empIoyee's 
failure to perform his entire contract may be deducted 
from the amount due the employee for Services rendered. 

Where an employee fails to complete the perform- 
ance of the entire contract, damages sustained by 
the employer by reason of the nonperformance may 
be set off against, or deducted from, the amount due 
the employee for Services rendered but, as dis- 
cussed supra § 103, a forfeiture of all wages due re- 


'87. Mo.—Cross v. Detroit Base Ball 
Club, 84 Mo.App. 626. 

•39 C.J. p 164 note 67. 

88. N.T.—Fox V. International Ho- 
tel Co., '58 N.Y.S. 441, 41 App.Div. | 
140, amrrned 61 N.E. 1129, 168 N. j 
T. 658. 

•39 C.J. p 164 note 68. 

."88. La.—Clements v. Knighton, 

App., 1 So.2d 139. 

:90. Neb.—Adams-Smith Co. v. Hay- 
ward, 71 N.W. 949, 52 Neb. 79. 

■39 C.j. p 164 notes 70, 74. 

■91. 111.—Chicago City R. Co. v. 

Blanchard, 35 Ill.App. 481. 

■92. 111.—Chicag ’0 City R. Co. v. 

Blanchard, supra. 

'.39 C.J. p 164 note 72. 

•'93. Mass.—Sloan v, Hayden, 110 
Mass. 141. 

;94. Ky.—Foster v. Watson, 16 B. 
Mon. 377. 

:39 C.J. p 164 note 75. 

95 . ,Wis.^Collins v. Singer Mfg. 

Co., -10 N.W. 477, 53 Wis. 305. 

39 C.J. p 16.4 note 69. 

.►98. XJ.S.—N. L. R. B. V. Clinton 
Woolen Mfg. Co., C.C.A.6, 141 F. 
2d 753. 

..Mass.—Sanford v. Boston Edison 
Co., J6.4 .N^EJ^d 631, 319. Mass. 55. 


Validity or propriety of terms of 
collective bargaining contract in 
general see supra § 28 (40). 

Pees and dues of new employees 
A contract provision for checkoft 
of initiation fees and initial dues of 
new employees is not unlawful.— 
Hotel & Restaurant Emp. Intern. AI- 
liance v. Greenwood, Ala., 30 So.2d 
696. 

97. N.T.—Greenwald v. Chiarella 
63 N.T.S.2d 49, 271 App.Div. 213. 

Nouunion members 
Where an employer signed a 
closed-shop contract with a union, 
nonunion employees had no basic 
right to employment, and if they 
did not 30 in union it was employer's 
contractual obligation to discharge 
them; hence, where he chose to re¬ 
tain them, he became obligated, by 
virtue of his contract, to employ 
them under same conditions as un¬ 
ion employees, and he became re¬ 
sponsible for payment to union of 
their initiation fees and dues.— 
Greenwald v. Chiarella, supra. 

98. Pa.—Fisher v. Stevens -Coal Co., 
17 A.2d 642, 143 Pa.Super. 115. 
Writteu notice of withdrawal from 

Union constitutes revocation of such 
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authorization.—Fisher v. Stevens 

Coal Co., supra. 

Right to withdraw from union 
Where by-laws and charter provi- 
sions of labor union prescribed nei- 
ther the duration of membership 
therein nor the method of withdraw¬ 
al, and established no tribunal to 
try the rights of a member to with- 
draw, a member who had exercised 
the right to withdraw was not pre- 
cluded from resorting to court for 
settlement of question as to con- 
tinued operation of checkoff order, 
authorizing- employer to deduct un¬ 
ion dues and assessments from wa¬ 
ges, by his failure to first submit 
dispute to union tribunals.—Brad- 
dom v. Three Point Coal Corpora¬ 
tion, 1'57 S.W.2d 349, 288 Ky. 734. 

89. Pa.—Fisher v. Stevens Coal Co., 
17 A.2d 642, 143 Pa.Super. 115. 

1 . lowa.—Porter v. Whitlock, 120 
N.W. 649, 142 lowa 66. 

39 C.J. p 164 note 78. 

Recovery; 

In case of part performance see 
supra §§ 82-89. 

Of damages for breach by em¬ 
ployee see supra § 78. 
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gardless of the employer^s default in payment or 
his loss from the breach is not enforceable. Where 
the contract provides for the allowance of deduc- 
tions for time lost due to reasons specifically stated 
in the contract, a deduction may not be made for 
failure actually to perform due to other causes 
than those stated, provided there is readiness to 
perform.2 

b. Sickness, Death, or Other Disability 

In the absence of contractual provisions fixing the 
rights of the parties, damages or deductions ordinarily 
are allowed for the unperformed part of a contract of 
Service where the employee dies within the term, or for 
the time lost during sickness or other disability; but 
some authorities permit no deduction where the disabili¬ 
ty is of short duration. 

Ordinarily damages or deductions are allowed 
for the unperformed part of a contract of Service 
where the employee dies within the term,3 or for 
the time which he loses during his sickness^ or oth¬ 
er disability,5 unless it is the resuit of injuries to an 
employee in the line of his duty due to the negli- 
gence or other fault of the employer, and the em¬ 
ployee himself is free from blame.^ However, un¬ 
der some authorities, in the absence of agreement 
making other provision, no deductions are to be 
made where the employee^s disability is of short 
duration.*^ 

Where the contract itself in express terms fixes 
the rights of the parties in case of the death^ or 
sickness^ of the employee, the rights of the par¬ 
ties are controlled thereby. These rights may also 
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be determined by the rules of the employer binding 
on the employee.^^ 

c. Leaving without Notice 

Deductions from wages may be made for the dam¬ 
ages suffered by an employer due to the employee's leav¬ 
ing his Service without notice, if the contract requires 
such notice to be given, but not where the contract pro¬ 
vides otherwise. 

Deductions from wages may be made for the 
damages suffered by an employer due to the em- 
ployee^s leaving his service without notice, if the 
contract requires such notice to be given,n but not 
where the contract provides othcrwise.^^ A provi¬ 
sion for a forfeiture of wages, on quitting the Serv¬ 
ice without cause and without giving a specified no¬ 
tice, where not unreasonable or oppressive, will be 
enforced as a provision for liquidating damages^^ 
cven though there is no corresponding undertaking 
on the part of the employer to give notice before he 
dismissesi4 and notwithstanding the existence of a 
statute requiring that employees shall be paid week- 
ly and providing for their payment in case of dis- 
charge or abandonment of the employment.15 Such 
provisions are expressly authorized by statute in 
some jurisdictions.i® The forfeiture is not en¬ 
forced if the employee leaves the service for jus- 
tifiable cause,^'7 or without knowledge of the rule 
of the employer requiring noticc,i8 or where the 
leaving is not voluntary,!^ or is duc to sickness,20 
especially where the employee notifies his employer 
that he is sick and then is absent only so long as he 


2. Pa.—^Wentworth v. Whitney, 25 
Pa.Sup.er. 100. 

3. N.Y.—Clark v. Gilbert, 26 N.T. 
279, 84 Am.D. 189. 

Recovery in case of: 

Sickness or death see supra § 85. 
Temporary absences gcnerally see 
supra § 84. 

4. Wash.—MacParlane v. Allan- 
Pfeiffer Chemical Co., 109 P. 604, 
69 Wash. 164, 28 L.R.A.,N.S„ 814, 
Ann.Oas.l912A 1180. 

39 C.J. p 165 note 83. 

6. Vt.—McDonald v. Montague, 30 
Vt. 367. 

6- U.S.—Missouri Pac. R. Co. v. 
Texas & P. Ry. Co., C.C.La., 41 
P. 319—Missouri Pac. R. Co. v. 
Texas & P. Ry. Co., C.C.La., 33 P. 
'701. 

7. ‘ Colo.—Mott V. Baxter, 66 P. 192, 
13 Colo.App. 63. 

39 C.J. p 165 notes 86, 87. 

8 . Pa.—Dunlap v. Montgomery, 16 
A. 41, 123 Pa. 27. 

39 C.J. P 166 note 88. 


9. Or.—Poster v. Henderson, 4'5 P. 
899, 29 Or. 210. 

39 C.J. p 165 note 89. 

Brlef or extended illness 

Provision of employment contract 
that employee's wages should not 
abate in case of sickness was not 
construable as applying only to case 
of brief or casual sickness or disa¬ 
bility, and was applicable to ex- 
tended as well as brief sickness.— 
Glnsberg v. Reliable Llnen Service 
Co., 290 N.W. 331, 292 Mich. 70. 

10. Mass.—^Noon v. Salisbury Mills, 
3 Allen 340. 

39 C.J. p 165 note 90. 

Regulations generally see supra § 
7'6. 

11. Mass.—Hunt v. Otis Co., 4 
Mete. 464. 

Recovery of earned wages in absence 
of forfeiture provision see supra 
§ 83. 

12. 111.—Wilmington Coal Mining & 
Manufacturing Co. v. Lamb, 90 
111. 466. 

13. Me.—^Harmon v. Salmon Palis 
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Mfg. Co., 36 Me. 447, 452, 58 Am. 
D. 718. 

39 C.J. p 166 note 95. 

14. Me.—Harmon v. Salmon Palis 
Mfg. Co., supra. 

Mass.—Preston v. American Linen 
Co., 119 Mass. 400. 

15« Mass.—Perry v. Kinsley Tron & 
Machine Co., 81 N.B. 305, 195 

Mass. 548. 

16. Me.—Voitkunas v. Morrison, 95 
A. 947, 114 Me. 256. 

30 C.J. P 166 note 93. 

17. Conn.—Schietonger v. Bridge- 
port Knife Co., 6 A. 869, '54 Conn. 
64. 

39 C.J. p 166 note 99. 

18. Mass.—Colllns v. >Tew England 
Iron Co., 115 Mass. 23. 

39 C.J. p 1G6 note 1. 

19. Mass.—Plughes v. Wamsutta 
Mills, 11 Allen 201. 

N.T.—Muesling v. International R. 
€o., 147 N.T.S. 177, 85 Misc. 309. 

39 C.J. p 166 note 2. 

20. Mass.—Puller v. Brown, 11 
Mete. 440. 
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•is unable to work.21 Likewise forfeiture may not 
“be enforced where there is a mere temporary ab- 
.sence not constituting an abandonment^s unless the 
einployer mig-ht reasonably regard the employee^s 
leaving and continued absence as an abandonment 
'of the Work, rendering it necessary to procure an- 
'Other to supply his place,^3 since abandonment is a 
matter of the acts of the employee and not of his 
undisclosed intentions.^^ 

Offer to rehmi. An employee who has aban- 
d.oned the Service without cause and forfeited his 
wages .thereby cannot claim a right to them by 
showing that he later offered to return where the 
employer refused to reinstate him.^5 

5 105. - Negligence or Misconduct 

a. As precluding recovery 

b. As ground for deductions 

a. As Precluding Recovery 

An empIoy©e’s recovery of wages under the contract 
imay be prevented by his misconduct, fraud, commission 
of a criminal act, or disloyalty in a manner substantially 
affecting the employment contract. 

A breach of the contract of e.mployment other 
Ihan by quitting the Service may prevent a recovery 
•of any wages thereunder, or of wages for the re- 
mainder of the term,26 as where the employee is 
guilty of gross misconduct, or misconduct substan¬ 
tially affecting the contract of employment, in the 
course of his employment,or has practiced inten- 


tional fraud on his employer,28 or has proved dis- 
loyal to him^s in a manner substantially affecting 
the contract of employment,30 or has assaulted his 
employer,3l or has falsified his accounts,®^ or has 
stolen or embezzled the money of his employer, 
or committed other criminal offenses, although not 
immediately injurious to the person or property of 
the employer.2^ 

The rule has been modified in some decisions in 
its application to contracts where the Services ren- 
dered are severable, to the extent of disallowing a 
recovery only with respect to Services affected by 
the improper acts, and allowing a recovery for the 
others;^^ so an employee’s. willful misconduct dur- 
ing a particular year has been held not to forfeit 
his right to compensation for a prior year during 
which he performed Services for which compensa¬ 
tion can be apportioned.^6 Further, a recovery on 
a quantum meruit has been allowed in some in- 
stances.S^ 

It is not disloyalty, resulting in a forfeiture of 
wages earned, for an employee to have a mere dif- 
ference of opinion with his employer as to the wis- 
dom of certain details in the management of his 
employer’s business,^^ to confer with a competi¬ 
tor of his employer if he does nothing detrimental 
to the interests of his employer,®3 or to leave his 
employer at any time where, under the employment 
contract, he has a right to do so and to approach 
customers of his former employer with a view to 


21. Mass.—Harringlon v. Fall Riv¬ 
er Iron Works Co., 119 Mass. 82, 

22. R.I.—Heber v. U. S. Flax Mfg". 
Co., 13 R.I. 303. 

23. Mass.—Naylor v. Fall River 
Iron Works Co., 118 Mass. 317. 

24. Mass.—Partington v. Wamsutta 
Mills, 110 Mass. 467. 

25. Mo.—^Walden v. American Bank- 
ers' Assur. Co., 166 S.W. 1111, 183 
Mo.App. 376. 

29 C.J. p 166 notes 9, 10. 

26. U.S.—Caledonian Ins. Co. 
Levy, Cal., 199 P. 407, 118 C.C.A. 
91. 

39 C.J. p 166 note 12. 

^erformance to best of abillty 

Provisions of employment con¬ 
tracts that employees shoul-d per- 
form their duties to “best of their 
ability'* ,,did not permit their use of 
less than o-rdinary ability in car- 
rying out such duties, but required 
them to devote to business ability 
jsuggested by their previous long ex- 
perience in such work, so as to pre- 
clude their recovery of compensa¬ 
tion for remainder of contract terms 
after their discharge for failure to 
perform their contractual obliga- 


tions to best of their ability.—^Wal- 
terS V. Stivers, Cal.App., 17'7 P.2d 
40. 

Breach held aot shown 

111.—Terrell v. Tool Equipment 
Sales Co., 67 N-E.2d 298, 329 111. 
App. 183. 

27. N.T.—Sundland v. Korfund Co., 
20 N.Y.S.2d 819, 260 App.Div. 80. 

Oh io.—Dayton Rubber Mfg. Co. v. 
Brown, 156 N.E. 136, 116 Ohio St. 
373. 

39 C.J. p 167 note 13. 

Dishouesty 

N.Y.—Sundland v. Korfund Co., 20 
N.Y.S.2d 819, 260 App.Div. 80. 

39 C.J. p 167 note 14 [a]. 

28. N.Y.—Abramson v. Dry Goods 
Refolding Co., Inc., 166 N.Y.S. 771. 

39 C.J. p 167 note 14. 

29. N.Y.—Lamdin v. Broadway Sur- 
face Advertising Corporation, 6 
N.E.2d 66, 272 N.Y. 133—Sundland 
v. Korfund Co., 20 N.Y.S.2d 819, 
260 App.Div. 80. 

Ohio.—Dayton Rubber Mfg. Co. v. 
Brown, 166 N.E. 136, 116 Ohio St. 
373. 

Seeklng own business from eniploy. 
•r’8 customers 
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N.Y.—Slater v. Detrolt Graphite Co., 
210 N.Y.S. 478, 125 Misc. 183. 

30. N.Y.—Sundland v. Korfund Co., 
20 N.Y.S.2d 810, 260 App.Div. 80. 

31. Ga.—Henderson v. Stiles, 14 Ga. 
135. 

32. Mo.—^Paul V. Minneapolis 

Threshing Mach. Co., 87 Mo.App. 
647. 

33. N.Y.—Sundland v. Korfund Co., 
20 N.Y.S.2<i 819, 260 App.Div. 80. 

39 C.J. p 167 note 17. 

34. Pa.—Libhart v. Wood, 1 Watts 
& S. 265, 37 Am.D. 461—Williams 
V. Eldridge, 9 Kulp 666. 

35. R.I.—Barker v. Barker Artesian 
Well Co., 121 A. 117, 45 R.I. 297. 

39 C.J. p 167 note 19. 

36. Wis.—Blum V. Palace Garage 
Co., 252 N.W. 177, 214 Wis. 319. 

37. Tenn.—Massey v. Taylor, 6 
Coldw. 447, 98 Am.D. 429. 

39 C.J. p 167 note 20. 

sa U.S.—^Westinghouse v. Carlton, 
N.Y., 202 P. 129, 120 C.C.A. 443. 

39 . lowa.—Hopkins v. Conley, 178 
N.W. 329. 

1 39 C.J. p 167 note 22. 
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diverting their trade to a competitor, or, when 
his employment is about to expire, to attempt to se¬ 
cure a selling agency privilege enjoyed by his em- 
ployer on the expiration of the latter’s contract 
rig-hts thcreto.^i 

After part pcrfonnance, A breach, after part 
performance of the employment contract, where it 
does not go to the esscnce of the contract, will not 
prevent a recovery thereon,^2 exccpt where the 
breach was willful and intentional.^3 if the cm- 
ployee has failed to perform the contract accord- 
ing to its terms, but the employer has received the 
benefit of the labor which cxceeds the damage re¬ 
sui ting froin the brcach of the contract, a recovery 
on a quantum meruit ordinarily is pcrmissible;^^ 
and this is triic whether the labor was received by 
the assent of the employer before the breach or 
whether it was received after the performance of 
ali the work which was in fact done.‘*5 

b. As G-round for Deductions 

Losses occasloned by an employee*s negligence or 
want of sklll 'may be deducted from his wages, but not 
losses due to causes not within his controi or due In part 
to the employer's act; nor may a deduction be made for 
unskilled performance where he was employed with 
knowledge of his lack of sklll. 

Deductions from an cmpIoyec’s wages may be 
made to cover losses occasioiicd by his negligence 
or want of skill,^^ but not for losses duc to causes 
over which the cmployec had no control'^'^ or due 
in part to tlic cmploycr’'S act;^s nor can the mastcr 
withhold an amount fixed arbitrarily and bcaring no 
relation to the damage.^ 


The master is not entitled to withhold wages be- 
cause of unskillful performance where he employed 
the servant knowing his lack of skill.^O Likewise, 
wages may not be withheld where the employer’s 
rules authorize deductions to be made only from the 
wages of a certain class of employees, and the par- 
ticular employcc does not belong to that class. 

The cmployce may not claim the full compensa- 
tion for such Services as are performed with care 
and sldll, if it is nceded in part to make good the 
loss resulting from other work unskillfully or neg- 
ligcnlly done.52 jf the latter equals or is in excess 
of the total amount of wages earned, the employee 
can rccover nothing for his labor.^^ 

§ 106. - Waiver by Employer of Right to 

Deductions or Forfeitures 

An empIoyer's right to claim a forfelture of, or de- 
duction from, an employee's wages may be walved by 
acts inconsistent therewlth, as by his express or Implled 
consent to, or acquiescence In, the employee's breach of 
contract, 

The right to claim a forfeiture of or deduction 
from, an employee’s wages for the brcach of his 
contract may be waivcd by acts of the employer in¬ 
consistent thcrewith.54 A waiver cannot be in- 
ferred from the employer’s acts, however, if he had 
no knowledge^s or no opportunity to know,66 of his 
cmployee^s breach. The cmployer^s right to cnforce 
a forfeiture for breach of the employment contract 
is waivcd by his consent thereto, or acquiescence 
thcrein,^7 or by conduct or praciicc from which 
such consent or acquiescence may rcasonably be in- 
fcrrcd.^s An employer who refuses for other rea- 


40. R.T.—Dondero v. Standard Em- 
blem Co., 121 A. 401, 46 R.I. 329. 

Advertised and unadvertis ed custom- 
ers distlugrulslied 

Where employer alleges a wrong- 
ful solicitation of business by using 
Information obtained by employee in 
the course of his employment as a 
defense to claim for wages or prof- 
its, the courts distinguish between 
the case of a former employee solic- 
iting customers of his former em- 
ployor who are openly engaged in 
business in advertised locations and 
his soliciting unadvertised customers 
who became known to the employee 
only because of Information obtained 
during his employment.—Kleinfeld v. 
Robum Agencies, 60 N.Y.S.2d 486, 
270 App.Div. 609. 

41. Wis.—Rathenberger v. Jacob, 
167 N.W. 271, 167 Wis. 273. 

42. 111.—Ely V. King-Richardson, 
106 N.E. 619, 265 IU. 148, L..R.A. 
1916B 1062. 

39 0>J. p 167 note 25. 

43« Mass.—Sipley v. Stickney, 76 N. 


E. 226, 190 Mass. 4.3, 112 Am.S.R. 
309, 6 L..R.A„N.S., 469, 5 Ann.Cns. 
611. 

39 C.X p 167 note 2G. 

44. Mo.—Downey v. Burke, 23 Mo. 
228. 

45. Mo.—Downey v. Burke, supra. 

46. Mo.—^Maratta v. Chas. H, Heer 
Dry Goods Co., 177 S.W. 718, 190 
Mo.App. 420. 

39 C.J. p 168 note 30. 

Amount deducted soe infra § 114. 

47. Wis.—Isaac v. Gerretson Co., 
191 N.W. 56, 179 Wis. 417. 

89 C.J. P 168 note 31. 

48. Mich.—^Williams v. Crane, 116 
N.W. 654, 163 Mich. 89. 

39 C.J. p 168 note 32. 

49. N.T.—Godt V. Henigson, 135 N. 
Y.S. 666. 

39 C.J. p 168 note 34. 

50. Ky.—Peters v. Craig, 6 Dana 
307. 

51. Ga,—Georgia R. Co. v. Gouedy, 
36 S.E. 691, 111 Ga. 310. 

39 C.J. p 168 note 36. 
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52 . Wls.—Eaton v. Woolly, 28 Wis. 

628 . 

39 C.J. p 168 noto 37. 

53. S.C.—Byrd v. Boyd, 16 S.C.L. 
246, 17 Am.D. 740. 

Yt.—Goslin V. Hod.son, 24 Vt. 140. 

54. N.Y.—^Corpus Juris cited in 
Clark V. irondequoit Coal & Sup- 

, ply Co., Inc., 11 N.Y.S.2d 869, 871, 
257 App.Div. 63. 

39 C.J. p 1C8 noto. 40. 

55. Wis.—Wengor v. Marty, 116 N. 
W. 7, 136 Wis. 408. 

56. Wis.—^Wengor v. Marty, supra. 
39 C.J. p 168 note 42. 

57. Mass.—Phillips v. Universal 
Upholstering Co., 143 N.E. 334, 248 
Mass. 476. 

39 C.J. p 168 note 43. 

58. N.Y.—Base Ball Players' Frater- 
'nity v. Boston American League 
Base Ball Club, 151 N.Y.S. 657, 166 
App.Div. 484, afllrmod 117 N.E. 
1061, 221 N.Y. 704. 

39 C.J. P 168 note 44. 
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sons to accept Services offered loses his right to 
object that the Services offered were unsatisfac- 
tory.59 

Rete^ntion in employment, A continuance by the 
employer of an employee in his Service with knowl- 
edge of his breach af the employment contract con- 
stitutes a waiver of the forfeiture of wages where, 
under the circumstances, it is inconsistent with an 
intention to insist on the forfeiture otherwise 
it does not constitute a waiver,®^ Where the con¬ 
tract of employment provides 'for a forfeiture of 
wages if the employee becomes intoxicated, a fail- 
ure to discharge the employee for his first offense 
will not operate as a waiver of the employer^s right 
"to discharge for later offenses. 

Offer to payj or payment of^ wages. Voluntary 
payments of wages during the time of, or after, the 
employee^s breach, with knowledge thereof on the 
part of the employer, precludes the latter’s right to 
deduct therefor on the final settlement,®® unless, 
from the nature of the employment and the terms 
of the contract, such payment is consistent with an 
intention to exact full performance.®^ So the right 
to declare a forfeiture may be waived by a tender of 
payment in full for the Services,®® or by a tender of 
judgment in a suit for the wages,®® or the giving of 
a note for the wages earned,®7 or by an offer to pay 
pro rata wages earned up to the time of leaving,®® 
even though the offer postpones the payment to the 


§ 108 

end of the employment term,®^ unless the offer is 
refused^o or is made conditional and the condition 
is refused.'^! It has been both afiirmed^^ and de- 
nied'^3 that a promise to pay forfeited wages must 
be supported by a legal consideration in order to 
bind the employer. 

§ 107. Penalties Imposed on Employer 

Where a contract provides for payment of a penalty 
by the employer on violating certain contract obligations, 
the parties' rights are determined by the terms of the 
contract. 

Where a contract of employment itself provides 
for the payment of a penalty by the employer on 
violation of certain contract obligations, the rights 
of the parties are determined by the terms of the 

contract.74 

§ 108. Waiver by, or Estoppel of, Employee 

An employee's acceptance of wage payments does not 
necessarily bar his right to claim additional compensa- 
tlon, although it will If he accepts them without objection 
knowing that the employer regards them as payments in 
full. 

An employee does not waive his right to compen- 
sation by neglecting to demand it when due*^® or by 
a failure to take exception to an erroneous state- 
ment as to the amount due contained in a letter to 
him from the employer j*"^® and his previous accept¬ 
ance of wage or salary payments does not necessar¬ 
ily bar his right to claim additional compensation.'^^ 


59. Mass.—Goddard v. Morrissey, 53 
N.E. 207, 172 Mass. 594. 

60. Pa.—Corpus Juris cited In 

Kenaerer v. Johnstown Bank «& 
Trust Co., 182 A. 74, 77, 120 Pa. 
Super. 173. 

39 C.J. p 169 note 46. 

61. Wis.—^Wenger v. Marty, 116 N. 
W; 7, 135 Wls. 408. 

39 C.J. p 169 note 47. 

62. Ark.—^Van Vleet v. Hayes, 19 'S. 
W. 427, 56 Ark. 128. 

39 C.J. p 169 note 48. 

63. Colo.—Olson v. Harvey, 188 P. 
751, 68 Colo. 180. 

39 C.J. p 169 note 49, 

Waiver of partioular r eiiuir ement s 

(1) Company employing store 
manager under contract providing 
for weekly drawing account waived 
provisions as to volume of business 
and collections and losses, where it 
continued payments with knowledge 
of manager's noncompliance.—Robin 
V. Sydeman Bros., 163 S.E. 103, 158 
Va. 289. 

(2) In suit by, salesman to recover 
salary and commissions, reconven- 
tional demand based on theory that 
after certain date compensation re- 
verted to smaller amount because of 
salesmaJn's failure to sell a certain 


amount was properly dismissed not- 
withstanding compensation was in- 
tended to be dependent on salesman's 
reaching a certain figure every 
month, where employer continued to 
pay salesman the larger amount up 
to the time of termination of em¬ 
ployment.—Tricou V. Philip H. Size- 
ler, Inc„ La.App., 195 So. 361. 

64. N.T.—Gerber v. Kalmar, Puck & 
Abrahams Cons., Inc., 171 N.Y.S. 
92, 104 Misc. 85. 

39 C.J. p 169 note 50. 

65. N.T,—Paine v. Howells, 90 N.T, 
660, 

Vt.—Patnote v. Sanders, 41 Vt. 66, 
98 Am.D. 564. 

66. Wis,—Bast v. Byrne, 8 N.W. 
494, 51 Wis. 531, 37 Am.R. 841. 

67. N.T.—Thorpe v. White, 13 
Johns. 53. 

68. Mass,—Rice v. Dwight Mfg. Co., 
2 Cush. 80. 

’39 C.J. p 169 note 54. 

69. Vt—Merrill v. Pish, 35 A 368, 
68 Vt 475. 

70. N.C.—Lane v. Phillips, 51 N.C. 
455. 

71. N.T.—^Monell v. Burns, 4 Den. 
121 . 

39 C.J. p 169 note 67. 
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72. Mass.—Rice v, Dwight Mfg. Co., 
2 Cush. 80. 

73 . Vt.—Cahill v. Patterson, 30 Vt. 
692. 

74. Ky.—Martin v. Mahan Jellico 
Coal Co., 265 S.W. 496, 205 Ky. 156. 

39 C.J. p 170 note 60. 

Penalty for withholding wages due 
see infra §§ 137, 156. 

75. Mass.—White v. Atkins, 8 Cush. 
367. 

S.C.—^Corpus Juris CL^-Oted in. Baxter 
v. Camp Mfg. Co., 175 S.E. 513, 515, 
173 S.C. 194. 

Forfeiture of commissions see supra 
§ 92. 

76. Cal.—Hughes v. Pacific Wharf 
& Storage Co., 205 P. 105, 188 Cal. 
210 . 

S.C.—Corpus Juris q.uoted in Baxter 
V. Camp Mfg. Co.. 176 S.E. 613, 
615, 173 S.C. 194. 

77. U.S.—Martin v. Campanaro, C.C. 
A.N.Y., 156 F.2d 127—Gatliff Coal 
Co. V. Cox, C.C,A.Ky., 162 P.2d 52. 

N.T.—Hicks V. Haight 11 N.T.S.2d 
912, 171 Misc. 151—Walker v. Ed- 
ward A. Thompson, Inc., 25 N.T. 
S.2d 872. 

Pa.—Taylor v. Mathues, 170 A. 309, 
112 Pa.Super. 169, 
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An employee who offers evidence that he refrained 
from taking his full salary from month to month 
without any intention of waiving the balance is not 
estopped to demand or sue for such unpaid bal¬ 
ance likewise an employee is not precluded from 
showing that the re was an understanding that, while 
the payments were prescnt satisfaction for such 
wagcs as he was to rcceive in money, the employer 
agreed later on to make up and pay in some manner 
the difference between such payments and the real 
value of the employee’s Services.*^® 

On the other hand, an employee cannot claim 
wages in excess of the amount already received 
from his employer for which he has given a receipt 
in full for Services performed,^0 or which he has 
accepted without objection knowing that his em¬ 
ployer regards them as payment in full,8i or whcre 
the amount received is based on monthly accounts 
which he himself has presented^^ or which his em¬ 
ployer has rendered and in which he has ac- 
quicsced;S3 and an employee waivcs his claim for 
commissions by abandoning such claim when it ap- 


pears that his overdrafts exceeded his commis- 
sions.S^ An express waiver or release of rights to 
additional compensation is not ineffective or with¬ 
out consideration because not ali of the fixed com¬ 
pensation due under the contract has becn paid.^® 

Whether a receipt for compensation, given by an 
employee, constitutas a waiver or release depends 
on the circumstances under which it was given 
likewise a release without consideration creates no 
estoppel.S'^ The employee is not bound by a recital 
in a receipt for wages admittedly due, releasing the 
employer from ali future responsibility under the 
unterminated contract of employment.^s 

Evidence raising a presumption of acquiescence 
on the part of the employee may be rebutted by 
other evidence negativing an estoppel,so as where 
it is shown that a receipt for wages has been fraud- 
ulently procured,90 or that the receipt is for salary 
and that the employec^s claim is for commissions, 
or that the receipt is for Services before discharge 
and that the employee’s claim is for wages accruing 

after the discharge.^^ 


Acceptance of salary peuding* ar*bl- 
tratioix 

N.y. —Alper v, Greater New York 
Broadeasting Corporation, 34 N.Y. 
S.2a 953, 178 Misc. 411, amrrned 
43 N.T.S.2d 272, 266 APp.Div. 839, 
appeal denied 43 N.T.S.2d 747, 266 
App.Div. 917. 

Irregrular payments 
Acceptance of payments made to 
employee at irrog-ular times and in 
irregular amounls, and fmal pay¬ 
ment not beingr accepted as tuli set- 
tlement, constitutod no waiver of in- 
creased compensation agreed on.— 
Mineral Basin Copper Co. v. Stand- 
ish, 250 P. 364, 31 Ariz. 65. 

78. Neb.—Falrchild v. Fairchild 
Clay Products Co., 3 N.W.2d 681, 
141 Neb. 35C. 

79. lowa.—Meginnes v. McChesney, 
160 N.W. 60, 179 lowa 663, L.R.A. 
1917E 1060. 

80. S.C.—Corpns Juris quoted In 
Baxter v. Camp Mfg. Co., 175 S.E. 
613, 615, 173 S.C. 194. 

39 C.J. p 170 note 64. 

81. S.C.—Corpus Juris guoted in 
Baxter v. Camp Mfg. Co., 175 S.E. 
613, 515, 173 S.C. 194. 

39 C.J. p 170 note 65. 

Paliure to object to deductions 
La.—Burgess v. Simon, l La.App. 
204. 

S.C.—Baxter v. Camp Mfg. Co., 176 S. 

E. 613, 173 S.C. 194. 

Employee warking* in different capac- 
ity 

A laborer who is employed as a 
nlght watchman on a public improve- 
ment by a contractor obligated to 


pay speclfied minimum wages, and 
who for six months accepts without 
protest his regular weekly wages as 
a watchman, although allegedly actu- 
ally working as a pumper, waives 
any right to recover additional pay 
ba.«?Gd on pumpers' wages.—Hurt v. 
Eclgell, 75 P.2d 834, 147 Kan. 234. 

8i2. S.C.—'Corpus Juris g.uoted in 
Baxter v. Camp Mfg. Co„ 175 S.E. | 
513, 515, 173 S.C. 194. 

39 C.J. p 170 note 66. 

83. Cal.—Shade v. Sisson Mill & 
Lumber Co., 47 P. 135, 115 Cal. 
357. 

S.C.—Corpus Juris <iuoted in Baxter 
V. Camp Mfg. Co., 175 S.E. 613, 
616, 173 S.C. 194. 

84. 111.—Deitchman v. Korach, 71 N. 
E.2d 367, 330 IlLApp. 365. 

85. xr.S.—Lorentz v. R. K. 0. Radio 

Pictures, C.C.A.Cal., 155 F.2d 84, 
certiorari denied 67 S.Ct. 81, 329 U. 
S. 727, 91 L.Ed. -. 

88. XJ.S.—^Martin v. Campanaro, C. 
C.A.N.Y., 156 F.2d'l27, certiorari 
denied 67 S.Ct. 112, 329 U.S. 769, 
91 L.Ed. —-. 

Release or waiver not shown 
Where employees of bankrupt con- 
tinued to work while Iheir repre- 
sentative was making efforts to pro-’ 
cure revised terms, the fact that em¬ 
ployees signed pay envelopes con- 
taining statement showing time pe- 
riod, amount due, rate of pay, and 
deductions and accepted pay checks 
at old rate, was mot the eauivalent of 
giving releases or waiver of their 
claims for additional compensation. 
—Martin v. Campanaro, supra. 
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87. Tex.—^Austin Bridge Co. v.. 
Teague, Civ.App., 149 S.W.2d 674,. 
reversed on other grounds 162 S. 
W.2d 1091, 137 Tex. 119. 

Acceptance of pay for lower grade 
of labor 

Tex.—^Austin Bridge Co. v. Teague,. 
supra 

88. La.—Wells v. Sherrill Hardwood 
Lumber Co., 92 So. 706, 151 La 
1081. 

89. Md.—Richardson v. Anderson, 72* 
A. 485, 109 Md. 641, 130 Am.S.R. 
643, 25 L.R.A.,N.S., 393. 

39 C.J. p 170 note 69. 

Oral Insistence on rights under coxu 
tract 

Where written employment .con¬ 
tract provided for payment of bonus 
to employee, and early in one year 
employer advised employee orally 
that he would not rcceive bonus for 
that year, and the employee received 
no more monthly bonus slips show¬ 
ing amount of bonus for each month, 
but not mentionod in contract, em¬ 
ployee who orally insisted on his 
rights under the written contract 
and continued working did not waive 
his right to bonus and was not es¬ 
topped to enforce the written con¬ 
tract,—^Albert-Ross Refrigerator & 
Pixture Co. v. Pastore, 111 P.2d 231,. 
107 Colo. 286. 

90. Wis.—Breger v. Tarrant, 162 N, 
W. 481, 165 Wis. 414. 

91. Mo.—Morris v. Z. T. Briggs 
Photographic Supply Co., 179 S.W. 

i 783, 192 Mo.App. 145. 

I 92. La.—^Wells v. Sherrill Hardwood 
I Lumber Co., 92 So. 706, 151 La. 
1081. 
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Waiver or estoppel under minimum wage statutes 
is discussed infra §§ 1S1-1S3. 

An employee wko voluntoarily resigns his position 
thereby waives his right to a continuance of his 
pay;93 nor can he recover a deposit in the hands 
of his employer on the ground that it is a part of 
the compensation for his Services where he has al- 
ready sued for and recovered their reasonable val- 
uqM 

Continuing in employment; reinstat ement, 
Where an employee continues in the employment 
after the employer’s failure to furnish work for a 
part of the Service period contracted for, he does 


not waive his right to recover the amount due him' 
under the contract for the period for which he was 
refused work.^® An employee’s acceptance of rein- 
statement in his employer^s service does not consti¬ 
tute a -waiver of his right to recover back pay for 
the time during which he was wrongfully deprived 
of employment,®6 particularly where at all times he 
asserted such claim.®'^ 

Overtime. An employee has been held estopped 
to claim compensation for overtime work where he 
never reported it, or advised his employer that he 
expected compensation for it, until he instituted suit 
after his discharge.®^ 


2. Amount 


§ 109. Where Not Fixed by Contract 

Where the compensation of an employee is not fixed 
by contract, he is entitied to recover the reasonable val- 
ue of his Services. 

An employee is entitied to recover the reasonable 
value of his Services if the contract of employment 
does not fix the amount of compensation,®® or if 
the contract does fix the amount but, because of the 
employer^s breach, the employee is entitied to treat 
the contract as^having been rescinded by his em¬ 
ployer,! or if the contract contains a provision for 
the later determination of the amount and the pro¬ 
vision is npt carried out® or is carried out by agree- 
ing that a reasonable amount shall be paid.® A 


provision that the employee’s compensation shall be 
a limited amount for a probationary period, if at the 
end of that time his Services do not prove satisfac- 
tory, permits a recovery beyond the limited amount 
and equaling the reasonable value of his Services 
if he is discharged on other grounds than dissatis- 
faction with his work.*^ 

Intention of parties, The intention and expecta- 
tion of the parties as to compensation, expressed in 
general terms, in s6 far as they are made a part of 
the contract by the evidence in the case, are to be 
taken into consideration and followed in determin- 
ing the amount recoverable,^ but a general inten¬ 
tion and expectation, not incorporated in the con- 


Tex.—Beard v. Gulf, C. & S. P. 
Ry. Co., Civ.App., 160 S.W. 633. | 

Abandonment generally see supra § 
83. 

94. 111.—Myers v. Rehkopf, 30 111. 
App. 209. 

95. U.S.—Coghlan v. Stetson, C.C.N. 
T., 19 P. 727. 

'Duty to furnish work see supra § 
61. 

90, Minn.—George v. Chicago, R. I. 
& P. Ry. Co., 235 N.W. 673, 183 
Minn. 610, affirmed 237 N.W. 876, 
1’83 Minn. 610. 

97. Minn.—George v. Chicago, R. I. 
& P. Ry. Co., supra. 

98. Wash.—Herman v. Golden Ar¬ 
row Dairy, 71 P.2d 681, 191 Wash. 
582. 

Right to payment for overtime work 
generally see supra § 97. 

99. Kan.—Corpus Juris clted in 
Sturgis V. Kansas City, 100 P.2d 
661, 666, 161 Kan. 658. 

Mass.—^Weiner v. Pictorial Paper 
Package Corporation, 20 N.E.2d 
458, 303 Mass. 123. 

N.T.—‘Georgis v. Giocalas, 233 N.T. 

S. 16, 226 App.Div. 677. 

Dkl.—Oklahoma Portland Cernent Co. 


V. Pollock, 73 P.2d 427, 181 Okl. 
266. 

39 C.J. p 171 note 79. 

Implied promise to pay reasonable 
worth 

Where employer accepts Services 
of employee for any period of time, 
the law implies a promise to pay 
what such Services are reasonably 
worth, unless it is understood that 
Services are to be rendered gratui- 
tously or unless they are rf^ndered 
under circumstances which repel the 
presumption.—Gillespie Land & Irr. 
Co. V. Jones, 164 P.2d 456, 63 Ariz. 
635—^Dey v. Quinn, 187 P. 578, 21 
Ariz. 265. 

1. Okl.—Corpus Juris cited In 

Gelvin v. Perkins, 68 P.2d 75, 76, 
180 Okl. 82. 

39 C.J. P 171 note 80. 

2. Cal.—Carney v. Hayter, 146 P.2d 
712, 62 Cal.App.2d 792. 

39 C.J. p 171 note 81. 

3. N.T.—Mulier v. New York, 63 N. 
Y. 363. 

39 C.J. p 171 note 82. 

4. N.Y.—Spain v. Manhattan Shirt 
Co., 164 N.Y.S. 627, 177 App.Div. 
610. 


5. Ky.—Chiles v. Craig, 4 Dana 544. 
Union wag'e 

Provision of alleged oral contract 
of lifetime employment, entered into 
in consideration of employee return- 
ing to work during pendency of 
strike, that such employment should 
be at same wages received by em¬ 
ployee previous to strike, was in- 
tended by both parties to mean the 
Union wage based on character of 
work employee was performing at 
time of strike.—Baltimore & O. R. 
Co. V. Foar, C.C.A.Ind., 84 F.2d 67. 
Crowtli of business 

Where plaintifC was engaged to 
manage a secondhand store pur- 
chased by defendant under an ar- 
rangement that plaintift was to take 
out enough to cover his living ex¬ 
penses, and that when business grew 
sufflciently to justify it, he was to 
receive more, implicit in the arrange- 
ment was an understanding that 
plaiintiff was to receive a reasonable 
compensation for his Services if and 
when the business warranted it, and, 
where he built the business ’up, he 
was entitied to reasonable compensa¬ 
tion for his Services.—Jeffs v. Steph- 
enson, 114 P.2d 987, 9 Wash.2d 335. 
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tract, cannot be made thc basis of a recovery.® 

Bcnefits reccived by cmployer. Where the Servic¬ 
es rendered by the employee are of such a nature that 
their value is customarily measured by reference 
to the bcnefits received by the employer, the extent 
and value of those bcnefits arc to be taken into ac- 
count in determining" the reasonable value to be 
placcd 011 such servicesJ Where, however, the bcn¬ 
efits received are merely incidental, and an adequate 
measure of value is to be found in the character 
of the Service itself, the award must be based on 
the character of the Service independently of the 
benefits received.^ 

Known characterisHcs of employcc^s work. 
Where one employs a person whom he knows to pos- 
sess certain outstanding characteristies affecting the 
quality of his work, without any express agreement 
as to compensation, and afterward accepts the work, 
a promise to pay the customary charges of that par- 
ticular employee is implicd, espccially where the 
work corresponds with the work usually done by 
him.9 

Standard of rcnsonahlc value gcncrcilly. If the 
cmployce’s Service can be classificd as bclonging to 
a well defined group, the presumption is that thc 
wages ordinarily paid for that class of labor cor- 
rectly measures the amount rccoverable by thc cm- 
ployee,!^ and the classification depends on the char¬ 
acter of the Service callcd for by the contract rath- 
er than on the words used or not used by the par¬ 
ties in defining it.^^ In other words, the amount 
of compensation to which an employee is entitled 


will depend on his nominal classification, the type 
of work performed, the terms of the union or other 
contract, and any other pertinent circumstances 
that may be involved.^2 Where the employee^s 
Service, although bclonging to a well defined class, 
has other elements of value, due to the circum¬ 
stances under which it is rendered, other considera- 
tions in addition to the ruling rate of wages must 
be taken into accouiit in determining the reasonable 
worth of the service^^ unless the contract in ex¬ 
press terms stipulates that the employee is to re- 
ceive mercIy the wages usually given to employees 
of that class.i^ 

§ 110. Where Fixed by Contract 

a. In gencral 

b. Contract rate and time 

c. Provision for optional fixing of rate 

d. 'Change in amount 

a. In Greneral 

Employers and employees may contract as to the 
amount of compensation to be paid. 

As a gcncral rule employees have the right to 
negotiate with the employer concerning wages and 
to make such demands as to the amount of wages as 
to them seems right,^5 and the employer has the 
right to determine the wages he is willing to pay 
employees.^6 Ordinarily the employer is entitled to 
accept or rejcct thc terms of wages proposed by 
thc employees or their rcpresentatives,l7 and, on re- 
jection, to decline to continue thc employmcnt.^*^ 


e. Ky.—Chiles v. Cralgr, 4 Dana C44. 
39 C.J. p 172 note 86. 

7. N.T.—Meta! v. Lnckcmoyer, 12 N. 
Y.S. 550, 50 N.Y.Super. 53, aUlrmed 
29 N.D. 149, 128 N.Y. 6S2. 

39 C.J. p 172 note 87. 

Tax coasiiltaut 

The amount saved is one of thc 
considerations in determining the 
value of Services of a tax con.sult- 
ant, but it is not the sole elemont.— 
Lalley v. Escoott, 146 P.2d 667, 79 
U.S.App.D.C. 306. 

a U.S.—Wendell v. Willetts, C.C.N. 

Y., 183 F. 1014. 

39 C.J. p 172 note 88. 
a Vt—Felt V, Kockingham School 
Dist. No. 2, 24 Vt. 297. 

39 C.J. p 172 note 89. 

10. Chio.—Lawson v. Perry, Wright 
P 242. 

39 C.J. p 172 note 90. 

11. Wis.—Von Kaas v. Hamilton, 23 
N.W. 424, 63 Wis. 133. 

39 C.J. p 172 note 91. 

12. Conn.—^Primus v. D. V. Frione 
& Co., 198 A. 165, 124 Conn. 1. 


Ga.—^Allen v. Davis, 23 S.F.2d 665, 
195 Ga. 167. 

Ky.—Powlett v. Louisville & N. R. 
Co., 76 S.W.2d 371, 266 Ky. 691— 
Brooks v. Louisvillo & N. R. Co., 
291 S.W. 371, 218 Ky. 279. 

N.Y.—Grosso v. General Bronze 
Corp., 57 N.Y.S.2d 227. 

S.D.—Mussetter v. Campbell-Low- 
rie-Lautermilch Corporation, 271 
N.W, 98, 66 S.D. 82. 

A railroad pumper, assigned to 
work part time as section laborer 
during certain period, with intention 
that such arrangemont should be 
permanent, was not entitled to pay- 
mont at pumper's rate of wages for 
ali his work under exception to ap- 
plicable rule that employee working 
on more than one class of work on 
any day should be allowed rate ap- 
plicable to character of work pre- 
ponderating for such day, except 
that, when temporarily assigned to 
lower rated position, rate of pay 
should not be reduced.—Rogers v. 
Union Pac. R. Co., C.C.A.Or., 146 F. 
2d 119. 


13. Cal.—Crusoe v. Clark, 69 P. 700, 
127 Cal. 341. 

39 C.J. p 172 noto 92. 

14. 111.—Heldeman v. Bolger, 65 111. 
App. 658. 

39 C.J. p 172 note 93. 

15. .Ala.—Wolch v. State, 183 So. 
879, 28 Ala.App. 273, certiorari de- 
niod 183 So. 880, 236 Ala. 577. 

16. Fla.—Paramount Enterprises v. 
Mltchell, 140 So. 328, 104 Fla. 4Q7. 

17. Ala.—^Welch v. State, 183 So. 
879, 28 Ala.App. 273, certiorari de- 
niod 183 So. 886, 236 Ala. 577. 

tTnlon wages 

An employer has the right to re¬ 
fuse to pay Union wages.—People v. 
Karrls, 91 P.2d 989, 104 Colo. 386, 
122 A.L.R. 1034. 

Operatiott of railroad on scale of 
wages causing loss is not reguired.— 
Schuppan v. Peoria Ry. Terminal 
Co., D.C.Ill., 9 F.2d 448, afflrmed 
Shuppan v. Peoria Ry. Terminal Co., 
C.C.A., 30 F.2d 660. 

is. Ala.—Weloh v. State, 183 So. 
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Employees may organize trade unions for the 
purpose of fixing the rate of wages acceptable to 
them,l9 and ordinarily a contract between a union 
and an employer concerning the rate of wages to be 
paid employees is valid^o and imposes the reciprocal 
obligation on the union and its members to work in 
accordance therewith .21 It has been held that a 
contract as to wages between a union and an em¬ 
ployer may not effectively be modified by the em¬ 
ployer and individual employees so as to provide 
for a different and lower scale of wages ,22 at least 
without the consent of the union itself.23 

Where the terms of the employment contract fix 
the compensation of an employee for his Services, 
such provisions determine the amount of his recov- 
ery,24 irrespective of what the Services are actually 
worth.26 Accordingly, wherever work is done by 
one for another for a price named by one and ac- 
quiesced in by the other, the amount named is the 
amount recoverable.26 It has been held that mini¬ 
mum payment clauses in contracts for Services are 
valid between the parties.27 

Per cent of fund or income. Where the contract 
fixes the compensation for Services at a certain per 
cent of a stated fund or income, the wages recov- 


§ 110 

erable will change in amount as the fund or income 
on which they are based changes.^S 

Amount dependent on conditions affecting pay¬ 
ment. If an agreement fixing the rate of wages 
stipulates that the employees shall work for less 
than the full rate until the development of the busi- 
ness to a certain point, and that the back wages 
shall then be paid out of the proceeds -available for 
the purpose, the then existing fund must be divided 
among those having claims against it, the share of 
a particular employee, in the absence of any agree¬ 
ment as to priorities, depending on the size o£ the 
fund and the proportion the amount due him bears 
to the aggregate amount of claims.29 

Baseball agreements. A professional baseball 
player, under contract fixing his salary, is entitled 
to the amount named, undiminished, for the period 
named, provided there has been performance or 
readiness to perform on his part.^O This right is 
not affected by a transfer or ‘^sale” of the player 
by one club to another ,21 even though under the 
‘‘National Agreement’’ of organized baseball the 
right to transfer, restricted by certain conditions 
precedent, is given to the employer, and such condi¬ 
tions have been performed.32 


879, 28 Ala.App. 273, certiorari de- 
nied 183 So. 886, 236 Ala. 677. 

19. Fla.—^Paramount Enterprises v. 
Mitchell, 140 So. 328, 104 Fla. 407. 

63 C.J. p 660 note 86. 

20. Miss.—Moore v. Illinois Cent. R. 
Co., 176 So. 693, 180 Miss. 276. 

Duress 

Agreement • to pay highest wages 
to Journeymen painters prevailing in 
either of two localities, entered into 
with union refusing to proceed with 
work without such concession, was 
held not obtained hy duress; duress 
in obtaining contract from employer 
to pay certain wages must be proved : 
by compulsion, actual, present, or 
potential.—Glicman v. Barker Paint- 
ing Co., 238 N.T.S. 419, 227 App.Div. 
685. 

21. , U.S.—Lynch v. Yincent, B.C. 
Mo., 55 F.Supp. 44. 

Kan.—Ryan v. Ryan, 133 P.2d 119, 
156 Kan. 348. 

63 C.X p 671 note 62. 

Oral agreement 

Union member having accepted 
benefits of oral agreement between 
union and erhployer providing for a 
substantial increase in his wages 
was bound by llmitations of such 
agreement and could not thei^eafter 
recover difCerence between wages re- 
ceived under such agreement and 
wages allegedly earned under gener- 
al collective bargaining agreement 


between union and association of ho- 
tel operators of which his employer 
was a member.—Clark v. Claremont 
Apartment Hotel Co., 141 P.2d 403, 
19 Wash.2d 115, 163 A.L.R. 50. 

22. K.T.-—MclSTeil v. Hacker, 21 N.T. 
S.2d 432. 

23. N.T.—Reichert v, Quindazzi, 6 
N.T,S.2d 284. 

24. Cal.—Merkley v. Merkley, 86 P. 
2d 89, 12 Cal.2d 543. 

Del.—^Powers v. Equity Pictures 
Corporation, 134 A. 97, 15 Del.Ch. 
198. 

N.T.—Byrne v, Blaker Advertising 
Agency, 267 N.T.S. 662, 239 App. 
Div, 395—Glicman v. Barker Paint- 
ing Co., 238 N.T.S. 419, 227 App. 
Div. 685. 

39 C.J. p 173 note 94. 

Constmctlon as a whole 
Whole employment contract must 
be read together in determining 
amount of employee’s compensation, 
—Clinton v. Des Moines Music Co., 
228 N.W. 664, 209 lowa 636. 

Specific oral agreement 
Where labor union and association 
of hotel operators contracted in writ- 
ing with reference to wages and con¬ 
ditions of employment generally, and 
union representative and individual 
hotel operator subsequently agreed 
orally as to wages to be paid individ¬ 
ual union members employed by such 
hotel, oral agreement was control- 
ling, even though it fixed wages of 

S43 


assistant engineer employed by ho¬ 
tel at a rate lower than scale provid¬ 
ed in written contract.—Clark v. 
Claremont Apartment Hotel Co., 141 
P.2d 403, 19 Wash.2d 115, 163 A.L.R. 
50. 

25. 111.—Bradbury v. Helms, 92 111. 

35. 

Kan.—Houghton v. Kittleman, 52 P. 

898, 7 Kan.App. 207. 

25, Mo.—Norton v. Higbee, 38 Mo. 
App. 467. 

N.T.—Bradley v. McWilliams Dredg- 
ing Co., 67 N.T.S.2d 145. 

39 C.J. P 173 note 96. 

27. Cal.—Pay ne v. Pathe Studios, 44 
P.2d 598, 6 Cal.App.2d 136—A. B. 
Field <& Co. v. Haven, 173 P. 108, 
36 Cal.App. 669. 

28. 111.—^Adair V. Maxwell, 17 111. 
98. 

39 C.J. p 173 note 97. 

29. Colo.—McCormick v. Cox, ’ 44 P. 
768, 8 Colo.App. 17. 

39 C.J. p 173 note 98. 

30. N.T.—Base Ball Players" Pra- 
ternity v. Boston American League 
Base Ball Club, 151 N.T.S. 557, 165 
App.Div. 484, affirmed 117 N.E. 
1061, 221 N.T. 704. 

. N.T.—^Base Ball Players' Pra- 
.ernity v. Boston American League 
Base Ball Club, supra. 

39 C.J. p 173 note 1. 

32. N.T.—Base Ball Players* Pra- 
ternity v. Boston American League 
1 Base Ball Club, supra. 
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'b. Contract Rate and Time 

Where the contract fixes compensation at a specified 
amount per unit of time, the amount of wages due Is to 
be computed at the contract rate for the period of time 
specified in the contract. 

In the case of a contract fixing compensation at a 
specified amount per unit of time, the amount which 
may be recovered is to be computed at the contract 
rate for the period of time specified in the con¬ 
tract,33 provided, as discussed supra § 81, there has 
been a substantial performance or readiness to 
perform on the part of the employee. The day of 
employment and the day of discharge are included 
as entire days in determining the amount due for 
personal services.34 Where an employee engages 
to perform ccrtain work within a specified time for 
an agreed price, he is entitled to the full price on 
completion of the work within the period speci- 
fied.35 

Sundays, Sundays included within the term of 
Service a^e to be paid for, where the contract so 
stipulates,36 provided the legality of the contract 
is not affected by any provision therein requiring 
labor to be performed on Sunday.^'^ 

Days of actual servicc, If wages are payable 
weekly, an employee, starting work in the middle of 
a wcek, is entitled to recover wages only for the 
days actually given to the work.38 However, he 
is not restricted in his recovery to payment only for 
days which he has spent in a particular place,39 
or in the discharge of particular duties,^0 where 
his employment contemplates other duties to be per¬ 
formed, and in other places. 

Corning late and going early. An employee can 
recover for a full day’s work, even though he comes 
to his work late and Icaves early, provided he can 
Show that his employer had knowledge of his prac- 
tice and acquiesced in itM Where no such ac- 
quiescence is shown, however, an employee, con- 


tracting to labor a certain number of hours each 
day must show in substance a full day's work in 
order to recover a day’s pay,^3 and, if he does not 
show this, it has been held that, in the absence of 
agreement providing otherwise, he cannot recover 
for the part of the day when he does work,43 even 
though his wages are stated in the contract to be a 
fixed sum per hour.'^^ 

Intef^mitteni work, Whether an employee who is 
not kept at work by his employer for the entire pe¬ 
riod of his employment may recover for the entire 
period or only for the time he actually works de- 
pends on the terms of the contract, a recovery for 
the entire time covered by the contract being al- 
lowed in some cases,^^ and only for the period of 
actual Service in others.^® 

Work and rate scate, Where the contract pro¬ 
vides different wages for different kinds of work, 
and where it can be coiistrued as providing for an 
apportionment of the compensation, the amount 
which the employee can recover depends on the 
time which he spent in each kind of work.‘^7 

c. Provision for Optional Pixing of Bate 

Where the contract so provides, elther the employer 
or the employee may have the optlon of flxlng the rate 
of compensation. 

Where the contract of employment leaves it to 
the employer to fix the employee’s wages, it has been 
held that the employee can recover only the amount 
fixed by his employer, even though it is considerably 
less than the reasonable value of the Service, pro¬ 
vided the employer has acted in good faitM® and 
provided also he fixes the compensation when the 
contract requires him to do so^9 or when called on 
by the employce.^O 

Tf, under the employment contract, the compen¬ 
sation is to be fixed by the employee, he cannot 
make an unreasonable and oppressive charge.s^ 


33. N.T.—Jova v. Southern Impr. 
Co., 22 N.Y.S. 1031, 68 Hun 559. 

39 C.J. p 173 note 4. 

Bischargred employee was held en¬ 
titled ‘ to unpaid compensation at 
contract price until termination of 
contract or employer’s breach there- 
of.—McKinney v. Smith, Tex.Civ. 
App.. 271 S.W. 247. 

34. Minn.—Olson v. Rushfeldt, 84 N. 
W. 123, 81 Minn. 381, 

35. La.—Eberle & Co. v. C. C. Tank 
& Boii er 'Works, 6 La.App. 268. 

38. lowa.—^Alfree v. Gatos, 47 N.W. 
993, 82 lowa 19. 

37. lowa.—Alfree v. Gates, supra. 
39 d.J. p 178 note 8. 


38. N.Y.—Berlat v. Lasner, 171 N.Y. 
S. 143. 

39. S.D.—Calklns v. Seabury-Calk- 
ins Cons. Min. Co., 68 JNT.W. 797, 5 
S.D. 299. 

39 C.J. p 174 note 10. 

40. S.D.—Caikins v. Seabury-Calk- 
ins Cons. Mln. Co., supra. 

41. Vt.—^Willey v. Warden, 27 "Vt 
655. 

42. Pa.—Wilson v. Lyle, 16 A. 861. 

43. Pa.—^Wilson V. Lyle, supra. 

44. Pa.—^Wilson v. Lyle, supra. 

45. N.Y.—Dixey v. AI. H. Woods 
Productions Co., 151 N.Y.S. 224, 88 
Misc. 606. 

39 C.J. P 174 note 16. 

544 


46. N.Y.—Pollock V. Shubert The- 
atrical Co., 131 N.Y.S. 386, 146 App. 
Dlv. 628. 

39 C.J. p 174 note 17. 

47. Mass.—Brown v. Vinal, 3 Mete. 
533. 

39 C.J. p 174 note 18. 

48. Minn.—Butler v. Winona Mill 
Co., 9 N.-W*. C97, 28 Minn. 206, 41 
Am.R. 277. 

39 C.J. p 174 'note 20. 

49. Ohio.—Toledo, A. A. & N. M. R. 
Co. V. Lott, 10 Ohio Cir.Ct. 249, 6 
Ohio Cir.Dec. 447. 

60. Ohio.—Toledo, A. A. «fe N. M. R. 
Co. V. Lott, suprEu 

61. 111.—Van Arman v. Byingrton, 38 
IU. 443. 
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d. 01iang€ in Amonnt 

The amount of compensation may be chartgied by mu- 
tual agreement. 

The employment contract may be supplemented 
by a later valid agreement between the parties, 
amounting to a suspension or abrogation of the 
old contract and nullifying any right of the em- 
ployee to recover compensation under it;^^ or the 
modifying contract may merely effect a change in 
the terms of the original contract relating to com¬ 
pensation, in which case r.ecovery can be had only 
in the amount stipulated in the later agreement.®^ 
The modifying agreement must be supported by a 

consideration.64 

Increase, In order that an agreement between 
an employer and his employee for a future increase 
of wages may be enforceable, it must be certain and 
explicit^S and based on a valid consideration,^® 
and it has been held that, as a promise made to in- 
duce a party to do that which he is already bound 
to do by contract is without consideration, a mere 
modification of an existing contract whereby the 
employee is to receive a larger compensation is un- 
enforceable.^7 However, where the original con¬ 
tract is validly canceled, a new one executed in its 
place for which the mutual promises are again a 


consideration is valid and enforceable.^8 It fol- 
lows that a mere promise of additional compensa¬ 
tion made by the employer 'after the employee has 
left the Service is without consideration and of no 
effect.S® If^ under its terms, the increase is made 
dependent on the performance of one or more con- 
ditions precedent, the employee, in order t'o be en- 
titled to the increase, must prove a performance 
of all the conditions named®^ or the making of a 
valid new contract entitling him to the increase 
on the terms named therein.^i 

. Decrease, Where an employee is hired for a 
definite term at a fixed compensation, his employer 
cannot reduce his compensation during the term 
without his consent.®^ However, when his consent 
is once given, the employee is bound and cannot 
thereafter claim right to the difference between the 
old and the new wage®3 even though he gave 'his 
consent to avoid his discharge.^^ 

The rule that wages cannot be reduced within 
the term without the employee^s consent applies 
equally to employees by the day, week, month, or 
year,65 but inasmuch as the employment is for re- 
curring terms the same scale of wages is held to 
continue from one term to the next^^ until the em¬ 
ployee has had actual notice of reduction either di- 


52. N.T.—Granz v. Lichtenhein, 82 
N.T.S. 469, 84 Hun 131. 

B3. Cal.—0'Brien v. L. E. White 
Lumber Co., 185 P. 514, 43 Cal. 
App. 703. 

Ohio.—Schneider v. Springfield Met- 
allic Casket Co., App., 37 N.E.2d 
648. 

39 C.J.’ p 175 note 29. ' | 

Adjustment 

Contract of employment, providing 
salary be adjusted not less than ev- 
ery two years, was held to require 
adjustment within two years.—Mil- 
ler V. Rodd, 131 A. 482, 285 Pa. 16. 

54. Ky.—Marks v. Grace, 266 S.W. 
30, 205 Ky. 466. 

55. N.T.—Mackintosh v. Kimball, 92 
N.T.S. 132, 101 App.Div. 494, 

39 C.J. p 175 note 48. 

BS. N.T.—Obrentz v. Wesenfeld, 170 
N.T.S. 966, 103 Misc. 664. 

39 C.J. P 176 note 49. 

67. N.T.—Obrentz v. Wesenfeld, su¬ 
pra. 

39 C.J. p 176 note 60. 

58. N.T.—Schwartzreich v. Bauman- 
Basch, Inc., 131 N.E. 887, 231 N.T. 
196, reargument denied 132 N.E. 
905, 231 N.T. 602. 

59. N.T.—^Altmayer v. Lahm, 113 N. 
Y.S. 964. 
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60. Ark.—Van Vleet v. Hayes, 19 S. 

W. 427, 66 Ark. 128. 

39 C.J. p 176 note 58. 

61. Ind.—Munchoff v. Ford, 46 N.E. 

357, 17 Ind.App. 131. 

39 C.J. p 176 note 64. 

Betroactive increase 

(1) Where collective bargaining 
representative and employer reached 
agreement that increased pay when 
approved by War Labor Board would 
be retroactive, and only thing un- 
certain was effective date of contract 
by reason of necessity of approval 
of increase by War Labor Board, em¬ 
ployee was entitled to the retroactive 
pay increase benefits when contract 
became effective.—^McNeil v. Peoples 
Life Ins. Co., D.C.Mun.App., 43 A.2d 
293. 

(2) Where a contract between a 
company and a labor union, provid- 
ing for a wage increase, provides 
that the agreement shall be retroac¬ 
tive to, and effective as of, a date al- 
most two years earlier as of which 
the former collective bargaining 
agreement had expired, a member of 
the union, who voluntarily left the 
company’s employment during the 
period when negotiations were in 
progress was entitled to be paid the 
increase from the effective date 
thereof to the date of the severance 
of his employment.—McKinley v. 
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Johnstown Traction Co., 58 Pa.Dist. 
& Co. 346. 

62. 111.—Dierschow v. West Subur- 
ban Dairies, 276 111.App. 355. 

N.Y.—Barth v. Addie Co., 2 N.B.2d 
34, 271 N.T. 31, reargument and 
amendment of remittitur denied 3 
N.E.2d 211, 271 N.T. 615. 

Okl.—Choctaw Lumber Co. v. Peavy, 
36 P.2d 906, 169 Okl. 307. 

39 C.J. p 175 notes 32, 35. 

63. N.J.—Donnellan v. Halsey, 176 
A. 176, 114 N.J.Law 175. 

Pa.—Trainer v. Laird, 183 A. 40, 320 
Pa. 414. 

39 C.J. p 175 note 33. 

£ie«s than prevailingr rates 

Fact that railroad^s announcement 
of wage cut referred to proposed 
■^age as “proportion of wages" was 
held not to negative-intention wages 
shouid be less than prevailing rates. 
—Shuppan v. Peoria Ry. Terminal 
tCo., C.C.A.I11., 30 F.2d 569. 

64. N.T.—Romaine v. Beacon Lith. 
Co., 84 N.T.S. 124, 13 Misc. 122. 

65. S.C.—Corpus Juris quoted in 
Cooksey v. Beaumont Mfg. Co., 9 
S.E.2d 790, 792, 194 S.C. 896. 

39 C.J. p 175 note 35. 

66. S.C.—corpus Juris quoted In 
Cooksey v. Beaumont Mfg. Co., 9 
S.E.2d 790, 792, 194 S.C. 395. 

39 C.J. p 175 note 36. 
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rectly from his employer^’*' or indirectly through his 
fellow einployees.68 The employee^s continuance in 
the Service after receiving such natice, however, 
raises an implication of his consent to such reduc- 
tion from the beginning of a subsequent period^^ 
although he does not in terms signify such consent'^0 
or even'though he notifies the employer to request 
his resignation if the reduction is to be put into 
effect.'^^ However, where the facts are such as to 
Show that acquiescence in the reduction is not to be 
implied from the employee^s continuing in the em- 
ployment under the contract,72 as where he ex- 
pressly refuses to assent to the reduction but re- 
mains in his employment pending further negotia- 
tions with his employer and is allowed by his em¬ 
ployer to perform his duties,'^^ the employer is lia- 
ble for such Services at the old rate. 

tJnder a contract giving the employer discretion 
to modify or change in full the compensation for 
certain work, the judgment so exercised by the em¬ 
ployer must be free from fraud or mistake in order 
to permit a reduction of compensation.'^'^ Where a 
minimum wage has been set by agreement, the em¬ 
ployer may not reduce the compensation of an em- 
ployee below such minimum, ^5 but he may reduce 
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the compensation to the minimum set by such con- 

tract.*^® 

Temporary reduction, Where the modifying 
agreement contemplates merely a temporary reduc¬ 
tion, the old wage scale to be restored on the hap- 
pening of a contingency named, the employee is 
entitled to the old wage if the contingency has 
happened;'^'^ otherwise he is not.'^^ 

Profest of charges. An employer who merely 
protests the size of his employee^s charges, but con¬ 
tinues accepting his Services without giving him no- 
tice of a definite reduction, or having an agreement 
with him as to future charges, is held to have con- 
sented to a continuance of the old scale.*^^ 

§111. - Commissions 

Where compensation is in whole or in part in the form 
of commissions, the amount recoverable and the meth- 
od of computation are dependent on the terms of the con¬ 
tract. 

Where the compensation of the employee is in 
whole or in part in the form of commissions, the 
contract determines the amount recoverable and 
the method of computation to be followcd,so as, for 
example, in the case of contracts fixing minimum 
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67. S.C.—'Corpus Juris quoted iu 
Cooksey v. Beaumont Mfg. Co., 9 
S.E.2d 790, 792, 194 S.C. 395. 

Tex.—Penninglon v. Thompson Bros, 
Lumber Co., Civ.App., 122 S.W. 923. 

68. S.C.—Corpus Juris quoted iu 
Cooksey v, Beaumont Mfg. Co., 9 
S.E.2d 790, 792, 194 S.C. 395. 

Tex.—Pennington v. Thompson Bros. 
Lumber Co., Civ.App., 122 S.W. 923. 

69. U.S.—Shuppan v. Peoria Ry. 
Terminal Co., C.C.A.Ill., 30 P.2d 
669. 

Ind.—Davis v. Clapp, 149 N.E. 908, 
83 Ind.App. 697, 

39 C.J. p 176 note 39. 

70. N.T.—Hughes v. Eddy Valve 
Co., 131 K.Y.S. 744, 147 App.Dlv. 
366. 

71. 111.—Barron v. Templeton, 207 
laApp. 161. 

72. lowa.—Redfleld v. Boston Piano 
& Music Co., 160 N.W. 934, 178 
lowa 1275. 

73. N.Y.—Horring-Hall-Marvin Safe 
Co., 49 N.Y.S. 174, 22 Misc. 329. 

39 C.J. P 175 note 43, 

74. Cal.—^Wortman v. Mack-Interna- 
tional Motor Truck Corporation, 51 
P.2d 1101, 10 Cal.App.2d 446. 

75. XJtah.—Latter v. Holsum Bread 
Co., 160 P.2d 421, 108 Utah 364. 

Compeusatiou establlshed by uuion 
Contract to employ plaintifC at 
specifled sum per week, “or at such 
higher compensation" as union might 
establish, was held not to authorize 


payment according to union rate 

when union rate dcclined below the 

specified sum per week.—Taylor v. 

Mathues, 170 A. 309, 112 Pa.Super. 

169. 

76. Utah.—Latter v. Holsum Bread 
Co., 160 P.2d 421, 108 Utah 364. 

77. Ky.—Frankfort Modes Glass 
Works V, Arbogast, 145 S.W. 1122, 
148 Ky. 4. 

39 C.J. P 175 note 44. 

78. Cal.—0’Brien v. L. B. White 
Lumber Co., 185 P. 614, 43 Cal. 
App. 703. 

39 C.J. p 176 note 46. 

79. 111.—Painter v. Durham, 195 111. 
App. 4C8. 

39 C.J. p 175 note 46. 

80. Cal.—^Wortman v, Mack-Interna- 

tional Motor Truck Corporation, 51 
P.2d 1101, 10 Cal.App.2d 445— 

Abrams v. Hillman, 298 P. 644, 112 
Cal.App. 216. 

111.—Schermerhorn v. Rolyan Corp., 
65 N.E.2d 482, 328 Ill.App. 322— 
Moring v. Peelle Co.„ 26 N.E.2d 
187, 304 Ill.App. 252. 

La.—Thompson v, Goodman, 126 So. 
627, 13 LaApp. 186. 

Minn.—Mienes v. Lucker Sales Co., 
246 N.W. 667, 188 Minn. 162. 

N.J.—Story v. Stutz Fire Engine Co., 
138 A. 888, 104 N.J.Law 146— 
Knight V. Electric Household Util¬ 
ities Corporation, 30 A.2d 685, 133 
N.J.Eq, 87, afiirmed 36 A.2d 201, 
134 N.J.Bq. 642. 

N.Y.—^Moritz v. J. Bisner & Sons, 162 
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N.E. 698, 249 N.Y. 100, reargument 
denied 164 N.E. 666, 249 N.Y. 616— 
Posner v. Precision Shapes, 65 N. 
Y.S.2d 733, 271 App.Dlv. 435—Bur- 
roughs Addlng Mach. Co. v. Hos- 
ack, 231 N.Y.S. 457, 224 App.Div. 
683, afiirmed 168 N.E. 414, 201 N. 
Y. 627. 

R.I.—Baxter v. Lincoln Mills Co., 86 
A.2d 106, 70 R.I. 16. 

Duplicatio» of ideutical provlsions 

A contract of employment, refer- 
ring twice to a drawing account of a 
fixed amount, the samo amount ap- 
puaring in both reforences, is con- 
strued as referrlng to a single draw¬ 
ing account and as not entitling the 
employee to the payment of two sep¬ 
arate sums of equal amount for the 
same period.—Sulzbacher v. Duplex 
Electrio Co., 160 N.Y.S. 695. 

Fartial commisslous 

Undor the circumstanccs, salesmen 
were held entitled to partial commis¬ 
sions. 

La.—Ruiz v. Treadaway, App., 17 So. 
2d 378. 

Md.—Globe Slicing Mach, Co. v, 
Murphy, 158 A. 26, 161 Md. 667. 

Beuegotiatio» 

Where employment contract enti¬ 
tled salesman to commission on sales 
price determined by employer either 
at time of, or prior to, billlng, a 
renegotiation, under the Renegotia- 
tion Act, of excess profits at subse¬ 
quent time would not alter base fixed 
for determining commission.—Atkin- 
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and maximum limits,^i or, as discussed supra § 91, 
guaranteeing the amount of the employee*s income 
from this source, or limiting the amount of com- 
missions to a fixed scale^2 or yearly amount,^3 
or making their recovery dependent on the per- 
formance of certain conditions precedent,^^ as on 
collections by the employer.35 Likewise the amount 
recoverable and the computation of commissions 
due are dependent on the terms of the contract in 
the case of provisions restricting the amount to 
commissions on actual receipts for a stated period, 
even though later receipts are the resuit of the em- 
ployee’s Service,36 or providing for reduction of 
commission in event of sales at a discount,37 or for 
a division of commissions on sales by others in an 
agentes territory,88 or extending the basis of com¬ 
putation beyond receipts during the period of actu¬ 
al Service and fixing the amount on the basis of 
commissions earned during that period, even though 
their computation and payment are deferred to some 
later time.39 Following cancellation of his con¬ 
tract, a salesman has been denied the right to pro¬ 
spective commissions computed on a pro rata ba¬ 
sis but where an employee entitled to annual 
commissions on net earnings of the company for a 
year dies during the year his commission for the 
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portion of the year preceding death has been com¬ 
puted on a pro rata basis.31 

§ 112. -Profits 

a. In general 

b. Computation of profits 

a. In Greneral 

Under an agreement by which profits from the em- 
ployer^s business are to be included as a basis for com- 
pensation, the amount recoverable by the employee de- 
pends on the Intention of the parties as revealed in the 
contract and by their conduct under it. 

The amount recoverable by the employee under 
an agreement by which profits from the employer’s 
business are to be included as a basis for compen- 
sation depends on the intentions of the parties as 
revealed in their contract and by their conduct un¬ 
der it.32 Where the agreement provides for pay¬ 
ment to the employee of a per cent of the profits, 
but the parties reach no agreement as to the exact 
per cent, it has been held that the employee may re- 
cover only the reasonable value of his Services,®^ 
but an agreement to pay an employee a per cent of 
profits within specified limits, such as three to five 
per cent, has been construed as one to pay a rea¬ 
sonable per cent within such limits.3^ An employee 


son V. New Britain Mach. Co., C.C.A.' 
IlL, 164 F.2d 896. 

81. Wash.—Fry v. Hestwood, 58 P. 
206, 21 Wash. 424. 

39 C.J. p 176 note 57. 

82. Minn.—Larsson v. Augustana 
Colonization Ass'n, 192 N.W. 108. 
155 Minn. 1. 

39 C.X p 176 note 69. 

83. N.T.—Goldstein v. Frances Em- 
hlems, Inc., 65 ]Sr.T.S.2d 740, 269 
App.Div. 346. 

Excluslon. of base salary 
Where sales employment contract 
provided for base salary and estab- 
lished sales v^lume commission 
schedule for dbtermining annual 
compensation in addition to hase sal¬ 
ary, in provision that maximum 
"compensation" was limited to a des- 
ignated sum, the‘ quoted word did 
not include the base salary.—^Wal- 
lace v. Joseph’ Dixon Cirucible ,Co., 26 
K.W.2d 466. 223 Minn. 162. 

84. Vt.—Stratton v. Cartmell, '42 A. 
2d 419, 114 Vt. 191. 

Performance of conditions precedent 
as essential to right to commission 
see supra § 90. 

Existeuce of net profLt 

Vt.—Stratton v. Cartmell, supra. 

85. Wash.—Mackey v. United Civil 
Service Training Bureaus, 61 P. 
2d 1311, 188 Wash. 186. 

Bisk assnmed by employer 

In absence of agreement that com¬ 


missions should be limited to sales I 
of merchandise paid for, salesman | 
was entitled to commission on his i 
total sales, presumption being that 
credit risk was assumed by employ- | 
er.—Rosenbaum v. E. Simon’s Sons, ! 
La.App,, 151 So. 225. | 

86 . N.Y.—Ortega t. Collins New 
York Medical Inst., 111 N.Y.S. 427, 
127 App.Div. 293. 

39 C.J. p 177 note 61. 

87. Ga.—Hutto V. Snap-On Tools 
Corporation, 30 S.E.2d 510, 71 Ga. 
App. 245. 

Computation on net amount 
Where company employed agent 
on commission basis to sell gasoline 
and kerosene equipment, clause that 
company was to pay him commis¬ 
sions as shown on discount sheet, 
in absence of showing that 'such 
words had technical meaning, meant 
I that, where discount was allowed, 
commission was to be counted on 
net amount received by company.— 
American Oil Pump & Tank Co. v. 
Sizemore, .276 S.W. 558, 210 Ky. 690. 

88. Ky.—American Oil Pump & Tank 
Co. V. Sizemore, supra. 

Minn.—Mienes v. Lucker Sales Co., 
246 N.W. 667, 188 Minn. 162. 
Equitable basis 

Where contract between company 
and agent for sale of goods reserved 
right to company to assign special 
assistance to negotiate any business, 
and in such event to divide commis- 

Kd.7 


sion and sales credit as it might 
deem equitable, company was not lia- 
ble to agent for all commissions on 
sales made in his territory by other 
agents, but only for what would 
come to him on equitable division 
thereof.—American Oil Pump & Tank 
Co. V. Sizemore, 276 S.W. 558, 210 Ky. 
690. 

89. N.Y.—McCaskey v. Cumberland 
Glass Mfg. Co., 184 N.Y.S. 360, 193 
App.Div. 866, affirmed 136 N.E. 

914, 233 N.Y. 652. 

39 C.J. p 177 note 62. 

90. lowa.—Clinton v. Des Moines 
Music Co., 223 N.W. 882, afiirmed 
228 N.W. 664, 209 lowa 636. 

91. Pa.—Fidelity Trust Co. v. 
Whitehall Cernent Mfg. Co., 144 A. 

915, 295 Pa. 179. 

92. Ark.—Rife v. Mote, 197 S.W.2d 
277, 210 Ark. 629. 

111.—Owen V. Mathias Klein & Sons, 
54 N.E.2d 88, 322 Ill.App. 689. 

La.—Clements v. Knighton, App., 1 
So.2d 139. 

39 C.J. p 177 note 65. 

Farticular contracts couErtrued 
La.—Clements v. Knighton, supra. 

39 C.J. p 177 note 65 Ca]-[d3. 

93. N.Y.—Georgis v. Giocalas, 233 
N.Y.S. 16, 225 App.Div. 677. 

94. Tex.—Fruth v. Gaston, Civ.App., 
187 S.W.2d 681, refused for want 

l of merit. 



§ 112 


MASTEB AND SEBVANT 


56 C.J.S. 


who has by way of monthly advancements received 
more than the per cent of the profits provided for 
by the contract is entitled to no additional com- 
pensation.^s 

Inter est on share of profits. Ordinarily the em- 
ployee is entitled to interest on profits belonging 
to him and remaining in the hands of his employer 
after their payment to the employee is due.^s 

b. Oomputation of Profits 

(1) In general 

(2) Time for computation 

(3) Expenditures and deductions 

(4) Employer's statement of profits and 

losses 

(5) Averaging profits and losses 

(6) Termination of employment 

(1) In General 

The term “profits" as used in an agreement by which 
profits are included as a basis for compensatlon shouid 
be construed in accordance with the language of the con¬ 
tract and the surrounding conditions and circumstances, 
and generally means that which remains of the gross re- 
ceipts of the business after all legltimate expenses and 
business losses have been deducted. 

In construing the term '‘profits/’ imder an agree¬ 
ment by which profits are included as a basis for 


compensation, the court shouid consider the lan¬ 
guage used in the contract in connection, with the 
conditions and circumstances under which the par¬ 
ties were cQntracting,97 and, where the contract 
gives to the term “net” or “net profits” a special 
and restricted mcaning, the expressed intention of 
the parties Controls.Generally, howcvcr, the prof- 
its99 or net profits^ of a “business,” as the term is 
used in employment contracts, means that which re¬ 
mains of the gross receipts of an employer’s busi¬ 
ness after all its legitimate expenses have been paid 
and its business losses have been deducted.^ 

Disfinction hctween actual and ^^paper profits/^ 
The computation is generally based on actual profits 
so far carned from wholly or partially completed 
traiisactions as distinguished from speculative or 
“paper profits” on unfinishcd business or outstand- 
ing accounts.3 In profits or net profits on sales, 
the computation is based on actual profits on com¬ 
pleted sales as distinguished fi*om estimated profits 
on unsold goods^ even though extended credits are 
involvcd.S In net profits arising out of transac- 
tions, each one of which covers an extended period 
of time, as in the case of building operations, the 
computation is made on the basis of the part com¬ 
pleted at the end of the particular computation pe- 


95. Ky.—Dunn v. Dunn, 194 S.W.Sd | 
372, 302 Ky. 1S8. 

96. Va.—-Goldsmith v. Latz, 32 S. 
B. 483, 96 Va. 680. 

97. Utah.—Rcad v. Forccd Undorfir- 
ing* Corporation, 26 P.2d 325, 82 
Utah 629. 

Reijxvested profits 
An employment contract stipulat- 
ing* for an ascertainment of the cash 
net profits at fixed poriods and the 
payment of the employee’s share 
thereof at those times has been con¬ 
strued to entitle the employee to his 
share of the profits, computed at the 
end of each period, whether in cash 
or in the form of material or stock 
and machinery on hand or accounts 
outstanding in which profits earnod 
or received have been reinvesLed.— 
Fries v. Parr, 139 N.T.S. 220—39 C. 
J. p 179 note 80. 

98. Pa.—McMullin v. Bodine, 93 A. 
321, 247 Pa. 151. 

39 C.J. p 178 note 71. 

9Q. N.C.—Samet v. Klaff, 107 S.E. 
2, 181 N.C. 502. 

iComputatlon in liquldatlon proceed. 

ijiSTB 

Where the employer's business is 
being liQuidated, an employee en- 
titlcd to a share of the profits is en¬ 
titled to an allowance In the compu¬ 
tation for any property in which 
the funds of the business have been 
invested.—^Mack v. Shbrtle, 79 N.T.S. 


109, 76 App.Div. 686—39 C.J. p 179 
noto 81. 

Stock received in settlement 
Where contraclors agrecd to pay 
superintendent one half of profits 
from construction contract, in super¬ 
intendentes action for an accountingr, 
in determining profits from construc¬ 
tion contract, stock received in sot- 
tlement thereof was to bo treated in 
the samo category as notes, accounts 
receivable, or other personal prop¬ 
erty, in absence of agreement to con- 
trary.—Brown v. Neyland, Civ.App,, 
161 S,W.2d 833, affirmed in part and 
reversed In part on other grounds 
Neyland v. Brown, 170 S.W.2d 207, 
141 Tex. 263, modified on other 
grounds 172 S.W.2d 89, 141 Tex. 263. 

1. Cal.—Boradori v. Peterson, 261 
P. 520, 86 Cal.App. 753. 

Ca.—Craig v. Baggs, 14 S.B.2d 166, 
64 Oa.App.- 850. 

111.—Neeson v. Sangamon County 
Mining Co., 147 N.K 360, 316 111. 
397. 

Tex.—Giles v. Rayburn, 'Civ.App., 
173 S.W.2d 371—Stapper v. Van 
Valkenburgh & Vogel, Civ.App., 
128 S.W.2d 466, errdr dismissed, 
judgment correct. 

39 C.J. p 177 note 67. 

2. Cal.—Boradori v. Peterson, 261 P. 
' 520, 86 CaLApp. 753. 

Mass.—^Anagnosti v. Almy, 147 IST.B. 
i' 854. 252 Mass. 492. 
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Pa.—Schoenborg v. Heiman’s, Inc., 
Com.Pl., 24 Frie Co. 160, affirmed' 
24 Erio Co. 164. 

39 C.J. p 178 noto 70. 

Expenses and deductions generally 
soe infra subdivlsion b (c) of this 
section. 


Zteins not deductlble as “losses" 

(1) Amount chargod olf as a bad 
debt during year and thereafter col- 
lected in full.—Altendorf v. Hogen- 
son, 19 N.W.2d 430, 220 Minn. 240. 

(2) Sum of monoy belonging to 
partnership on deposit with bank 
which closcd its doors and which 
was impounded and not 'Immediately 
available to partnership in whole or 
in part.—Swancy v. Derragon, 274' 
N.W. 741, 281 Mich. 142. 

(3) Other items.—Martin v. City 
of New York, 85 N.Y.S.2d 182, 264 
App.Div. 234, appeal denied 37 N.Y. 
S.2d 426, 266 App.Div. 80C, resettle- 
mont grantod 37 N.Y.S.2d 838, 206' 
App.Div. 816, motion granted Martini 
V. Di Marco & Reimann, 47 N.E.2d' 
441, 289 N.Y. 842. 

3. lowa.—Tooey v. C. L. Percivali 
Co., 182 N.W. 403, 192 lowa 267- 

39 C.J. p 178 notes 78-77. 

4. lowa.—Tooey v. C. L. Percival 
Co., supra. 

30 C.J. p 178 note 73. 

5. N.Y.—Watson v. Gillespie, 200 
N.Y.S. 191, 205 App.Div. 613, af¬ 
firmed 143 N.E. 727. 237 N.Y, 522. 
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riod^ even though the bookkeeping methods of the 
amployer make no account of the profits earned un-. 
til the completion of the contract and the receipt of 
all payments under itJ Here too, however, the 
terms of the contract clearly revealing the inten- 
tion of the parties will control.8 

Estimates of fimcmcial condition, The profits in- 
dicated by a mere estimate of the employer’s finan- 
cial condition at a particular time do not afford a 
basis for a computation legally binding where the 
contract stipulates that it shall be based on the bal- 
ancing of the employer’s books in such a way as to 
exhibit the precise condition of each account and the 
actual state of his business.^ 

Cane cie d sales. It has been held that an em- 
ployer’s unliquidated demand for damages against 
a third person for breach of a contract of sale may 
be regarded as an element in net profits even though 
the item would not have gone into the computation 
until a later time if there had been no breach of con- 
tract.i® 

(2) Time for Computation 

The time as of which profits shouid be computed for 
the purpose of determinlng the amount due an employee 
under agreements to pay him a per cent of profits de- 
pends on the provisions of the contract of employment. 

The terms of the contract in the light of the cir- 
cumstances surrounding -its exeeution control in de- 
termining at what time or times the computation of 
profits, for the purpose of determining the amount 
due an employee, is to be madeA^ Ordinarily the 
employee is entitled to have the computation made 


at the stated time notwithstanding the existence of 
doubtful accounts outstanding,^^ such accounts ei- 
ther-being deducted in toto from the receipts of that 
timeas or carried into the statement of profits for 
the year, where it is the employer’s custom ac- 
quiesced in by the employee to do so and to deduct 
the losses sustained on liquidation during the year 
of credit sales made in previous years.^^ In com- 
puting the net income of which plaintiff is to re- 
ceive a certain per cent, he is entitled to have in- 
cluded in the computation the total income earned 
during the period covered even though part of it 
may not have been received until after the termina- 

tion of his employment.^S 

(3) Expenditures and Deductions 

Where an employment contract provides for profit 
sharing, all legitlmate expenses reasonably involved in 
the cost of doing business and within the contemplation of 
the contract are deductible in computing the net income 
in which an employee is entitied to share. 

Under the rule requiring the deduction of legiti-. 
mate expenses in computing the net income in which 
an employee is entitled to share, “legitimate expens¬ 
es*' are expenditures, actually made,!^ which can 
reasonably be said to enter into the cost of carry- 
ing on the business of the employer^*^ during the 
period of the employee*s service,^^ or a part there- 
of constituting one of the employer*s fiscal peri- 
ods.^^ Where the contract specifies the expenses 
to be deducted, its provisions will control, 20 the 
court following the construction of the contract in 
this respect by the parties themselves where their 
conduct is consistent with the terms used.^i In the 


6 . N.J.—Morehouse v. John M. 

Kelly Contracting Co., 122 A. 374, 
95' N.J.Eq. 280. 

7. fsT.J.—Morehouse v. John M. Kel¬ 
ly Contracting Co., supra. 

39 C.J. p 178 note 76. 

8. InT.J.—S tites v. Gaskill, Ch., 119 
A. 96. 

39 C.J. p 178 note 77. 

9. Mass.—Allcott v. Boston Steam 
Flour Mill, 9 Cush. 376. 

10. Mass.—Daly v. Chapman Mfg. 
Co., 140 N.E. 677, 246 Mass. IIS. 

11. Pa.—Schoenberg v. HeimaiVs 
Inc., Com.Pl.i 24 Erie Co. 160, af- 
firmed 24 Erie Co. 164.' 

Wis.—Isaac v, Gerretson Co., 191 N. 

W. 55, 179 Wis. 417. 

39 C.J. p 179 note 82. 


when manager was entitled to re- 
ceive his per cent of monthly profits, 
properly invoked practlcal construc¬ 
tion rule.—Sayre v. Western Bowl, 
174 P.2d 466, 76 Cal.App.2d 793. 

Bate of sale 

Where plaintiff contracted to man- 
age defendants’ foreign department, 
and -was to have share of profits, in 
suit for accounting, profits on cot- 
ton purchased while plaintiff was in 
defendants' employ and sold after 
termination of employment, were 
properly computed as of date of sale 
and not as of date when plaintiff 
demanded that all cotton be sold and 
accounted for.—Anagnosti v. Almy, 
147 N.E. 854, 252 Mass. 492. 

112. Pa.—Brennan v. Pelin, 62 Pa. 

Super. 430. 


Bule of practical coustroctioa 
Where manager, who was paid a 
monthly salary and also all monthly 
profits over a certain amount, was 
customarily paid Ms per cent of 
profits.four to six weeks after end of 
the month, court, in determining 


13. Pa.—Brennan v. Felin, supra. 

14. N.T.—Watson v. Gillespie, 200 
N.T.S. 191, 205 App.Div. 613, af- 
firmed 143 N.E. 727, 237 N.T. 522. 

16. Ga.—Craig v. Baggs, 14 S.E.2d 
156, 64 Ga.App. 850, 


,549 


le. Ky.—^Corpus Juris guoted In. 

Dunn V. Dunn, 194 S.W.2d 372, 374, 
302 Ky. 188. 

39 C.J. p 179 note 87, 

17. Ky.—Ooirpua Jxiris quoted in. 

Dunn V. Dunn, 194 S-W.2d 372, 
374, 302 Ky. 188. 

39 C.J. p 179 note 88. 

18. Ky.—Corpus Juris guoted in. 

Dunn V. Dunn,^ 194 S.W.2d 372, 374, 
302 Ky. 188. 

39 C.J. p 179 note 89. 

19. Kan.—Swaller v. Williamson 

Milling Co., 226 P. 1001, 116 Kan. 
329. 

Ky.—Corpus Juris guoted in Dunn 
V. Dunn, 194 S.W.2d 372, 374, 302 
Ky. 188. 

20. Chio.—Charles Behlen Sonfe' Co. 
V. Ricketts, 164 N.E. 436, 30 Ohio 
App. 167. 

39 C.J. p 179 note 91. 

21. Ind.—^Arthur Jordan Co. v. Cay- 
dor, 76 N.E. 419, 36 Ind.App. 640. 

1 39 C.J, p 179 note 92. 
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absence of express provision in tbe contract, the 
particular items which are or are not deductible in 
determining net profits, and the method of figuring 
profits in cases where an employee is entitled to 
share therein, must be determined in the light of 
the circtinistances.2^ 

The fact that expenses exceed those of other 
years will not preclude their deduction provided 
they are actual and legitimate in character.^S 
Where the employee’s per cent is computed on the 
amount by which profits for tbe year exceed those 
for a preceding year, ali deductions for the year 
should be made on the same basis as those for such 
preceding year.^^ 

Materials and stocks of goods. The cost of ma- 
terials consumed in the operation of the business 
is a proper item of expense,25 but the employee is 
entitled to the benefit of ali discounts seciired by 
the employer in paying cash for the material,26 
in the absence of express provision in the contract 
to the contrary,^'? and credit must be given him for 
the amount of overcharges by the employer for 
materials furnished.^s On the other hand, material 
and labor furnished to the employee for his private 
use is chargeable against him and cannot be consid- 
ered as an expense of the employer’s business in the 
absence of the employer’s consent or acquicscence.^^ 

Where profits are to be calculated on the sale of 
goods, in estimating the cost of the goods a deduc¬ 
tion is properly made for cash discounts availed of 


by the employer in purchasing the goods.SO De- 
preciation in a stock of goods may be allowed as an 
expense.si This item is not cumulative through 
successive periods as in the case of piant deprecia- 
tion but is figured at the end of each period at a 
certain amount to be deducted from the cost price 
of the goods then in stock.32 Likewise it is not 
necessary in orcler to show good faith in the em¬ 
ployer, where, under the terms of the contract, he 
is given a right to determine conclusively the 
amount to be deducted, that a fixed per cent of de- 
preciation should be adopted and appHed, but rath- 
er that the rule adopted should be as constant as 
practicable with reference to the amount and na¬ 
ture of the goods in stock.32 

Overhead gencrally. If the employee is entitled 
to a share of the net profits from the entire busi¬ 
ness of the employer, it may be said in a general 
way that all expenses entering into its overhead cost 
may be deducted.S'^ If, however, the employee is 
entitled merely to a share of the net profits from 
certain transactions connected with the employer's 
business, it has been hcld that only the expenses di- 
rectly connected with those transactions can be de¬ 
ducted, and that the general charges incident to the 
management of the employer’s business are not 
properly included.^s 

Piant and equipmcnt. It has been held that de¬ 
ductions from income may not be allowed for mon- 
ey expended by an employer for the erection of a 
piant, 26 for the moving of his piant from one place 


22. Ala.—Naveo Harflwood Co. v. 

Becks, 134 So. 4, 222 Ala. 631. 
Sepletion of capital 
Under contract by which superin¬ 
tendent was to take charge of de- 
fendants’ coal mine at a salary and 
a per cent of “net profits/’ dofend- 
ants wore entitled to credit against 
gross receipts for depreciation and 
depletion of capital of company in 
determining their “net profits/'— 
Neeson v. Sangamon County Minihg 
Co., 147 N.E. 369, 316 IU. 397. 
Sxpen.se of hidding 

Iu computing net profits derived 
by Corporation from subway con- 
struction contract to a por cent of 
which engineers employed in the 
construction work were entitled, 
there should be no deduction for the 
expense of bidding on other jobs.— 
Martin v. City of New York, 35 N. 
y.S.2d 182, 264 App.Div. 234, appeal 
denied 37 N.T.S.2d 426, 265 App.Div. 
806, resettlement granted 37 N.Y.S. 
2d 838, 266 App.Div. 816, motion 
granted Martin v. Di Marco & Dei- 
mann, 47 N.B.2d 441, 289 N.Y. 842. 
»3. Ky.—Dunn v. Dunn, 194 S.’W'.2d 
372, 302 Ky. 188. 


24. Ky.—Whitney Transfer Co. v. 
Rij,sby, 96 S.W.2d 677, 265 Ky. 
217. 

25. N.T.—Danolds v. Lord, 31 N.Y. 
S. 016, 83 Hun ;I59. 

20. N.Y,—Bergen v. Hitchings, 48 
N.Y.S. 96, 22 App.Div. 395, appeal 
dismissed 67 N.E. 1104, 162 N.Y. 
619. 

27. Minn.—^Altendorf v. Hogenson, 
19 N.W.2d 430, 220 Minn. 240. 

Cash discounts 

In employee's action for account- 
ing based on contract for share of 
net profits of business, with a pro¬ 
vision that defendant was to fur- 
nish necessary money to carry on 
the business and, as consideration 
therefor he was to receive all cash 
discounts on material furnished, a 
special trade discount by company 
having no sales representative in 
territory was not a “cash discount” 
within meaning of contract.—^Alten- 
dorf V. Hogenson, supra. 

28. N.Y.—Boisnot v. Wilson, 96 N. 
Y.S. 681, 109 App.Div. 669, modified 
on other grounds 79 N.E. 1101, 186 
N.Y. 693. 


29. Mich.—Morrow v. Murphy, 79 
N.W. 193, 120 Mich. 204, rehoard 
80 N.W. 255, 120 Mich. 204. 

30. Ky.—Esterman-Verkamp Co. v. 
Rouse, 278 S.W. 124, 211 Ky. 791. 

31. N.Y,—Bolles V. Scheer, 121 N. 
E. 771, 225 N.Y. 118. 

Philippino.—Salgado v. St. Louis 
Dry Goods Store, Inc., 38 Philip- 
pine 320. 

32. Philippine.—Salgado v. St. Louis 
Dry Goods Store, Inc., supra. 

33. Philippino.—Salg^ido v. St. Lou¬ 
is Dry Goods Store, Inc., supra, 

34. Kan.—Swallor v. Williamson 
Mining Co., 226 P. lOOl, 116 Kan. 
329. 

Tex.—Brown v. Neyland, Civ.App., 
161 S.W.2d 833, afflrmed in part 
and reversed in part on other 
grounds'Neyland v. Brown, 170 S. 
W.2d 207, 141 Tex. 263. modified 
on other grounds 172 S.W.2d 89, 
141 Tex. 253. 

35. Utah.—Stilphen v. Elliott, 173 P. 
700, 63 Utah 679. 

39 C.J. p 180 note 2. 

36. Mo.—Hartwell v. Becker, 168 S. 
, W. 837, 181 Mo.App. 408. 
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to another,37 or for the installation of permanent 
improvements,38 or for the purchase of equip- 
ment.SQ 

It has 'been held that deterioration in value o£ the 
employer^s piant cannot be allowed as an expense 
in the absence of an agreement to that effect,^o but 
it has also been held that, where such an agree¬ 
ment can be implied from the conduct of the par¬ 
ties indicating a knowledge of, or an acquiescence 
in, the practice of charging off a certain amount 
each year for depreciation, such charge may be al¬ 
lowed in computing the net profits for the year^l 
where the charge is itself reasonable.^^ Under a 
provision of the contract authorizing a charge for 
depreciation of the piant as an expense of the busi- 
ness, taking the “reasonable value’' of the piant at 
the beginning and end of the work as the basis for 
computation, the words '‘reasonable value” have 
been construed to mean not the value of the piant 
as secondhand equipment, but its utility value to the 

employer.43 

The expenses of ordinary upkeep and repair of a 


piant and its equipment should be taken out of the 
gross income of the business in order to determine 
the net profits, if any.^*^ Deductions may also be 
made for tools and implements wom out^^ and for 
the depreciation by wear and tear or other neces- 
sary causes of such of the tools, implements, and 
appliances as were not rendered absolutely worth- 
less.*^® 

Cost of power for a manufacturing piant may be 
deducted as an expense as long as the price charged 
therefor is reasonable,'^^ especially where the par¬ 
ties to the contract have so agreed.^^ A sum which 
represents the value of the use of permanent im- 
provements may be allowed as a legitimate expense 
of the business.^9 

Intcrestj rent, and Insurance, Where the em- 
ployee consents^o or acquiesces,51 interest on capi¬ 
tal invested may be charged as an expense of the 
business; otherwise it may not be52 even though 
the employers agree as between themselves that it 
shall be so entered.53 It has been held that interest 
on money borrowed for the purposes of the business 


37. N.T.—Boisnot v. Wilson, 96 N. 
T.S. 681, 109 App.Div. 669, modi- 
fled on other grounds 79 N.E. 1101, 
186 N.Y. 698. 

38. La.—Sharp v. McBrlde, 63 So. 
892, 134 La. 249. 

39. N.J.—Morehouse v. John M. Kel¬ 
ly Contracting Co., 122 A. 374, 95 
N.J.Eq. 280. 

39 C.J. p 180 note 7. 

Capital • assets 

(1) Where contract provided that 
plaintif£'s compensation for Services 
rendered in operation of a truck ven¬ 
ture was a flxed sum per month 
plus a per cent of net profits, in de- 
termining net profits in accounting 
action the cost of capital assets ac- 
quired such as motor trucks and 
railroad commission’s permit were 
improperly charged to expenses, 
since cost thereof should he allo- 
cated to net profits.—Giles v. Ray- 
burn, Tex.Civ.App., 173 S.W.2d 371. 

(2) Fact that engineer, who was 
entitled to a per cent of profits de- 
rived by Corporation from construe-1 
tion contracts, participated in con- 1 
ferences at which it was suggested 
that equipment remaining after com- 
pletion of such contracts be sold 
at public auction, did not indicate 
engineei^s consent that proceeds of 
such sal-e should be accepted as basis 
for determining net profits under the 
contract, where primary purpose was 
to determine most efficient way of 
liquidating remaining assets of Cor¬ 
poration after its officers had deter- 
mined to dissolve and retire from 
business.—Martin v. City of New 
York, 35 N.T.S.2d 182, 264 App.Div. 


234, appeal denied 37 N.T.S.2d 426, 
265 App.Div. 806, resettlement grant- 
ed 37 N.T.S.2d 838, 265 App.Div. 816. 
Motion granted Martin v. Di Marco & 
Reimann, 47 N.E.2d 441, 289 N.Y. 
842. 

40. N.Y,—Mack v. Shortle, 79 N.Y. 
S. 109, 76 App.Div. 686. 

Tex.—Morrison v. Sewell, Civ.App., 

4 S.W.2d 1029, error dismissed. 

41. U.S.—Ransome Concrete Ma- 
chinery Co. v. Moody, C.C.A.N.Y., 
282 F. 29. 

39 C.J. p 180 note 9. 

Excess valuation of corporationes 
machinery, etc., was held properly 
added to depreciation charge in ad- 
justing net profits, to per cent of 
which employee was entitled.— 
Homes v. James Buckley & Co., 116 
So. 218, 165 La. 874. 

42. U.S.—Ransome Concrete Ma¬ 
chinery Co. V. Moody, C.C.A.N.Y., 
282 P. 29. 

43. U.S.—Hengst v. John B. Carter 
Co., D.C.N.J., 235 P. 982, affirmed 
246 P. 674, 158 C.C.A. 630. 

44. lowa.—Tooey v. C. L. Percival 
Co., 182 N.W. 403, 192 lowa 267. 

39 C.J. p 180 note 14. 

Bepairs not In fact made may not 
be deducted.—Sayre v. Western 
Bowl, 174 P.2d 466, 76 Cal.App.2d 
793. 

45. N.Y.—Danolds v, Lord, 31 N.Y.S. 
915, 83 Hun 359. 

Capital assets consnxned 
In determining net profits derived 
by Corporation from subway con- 
struction contracts so as to compute 
additional compensation to which 
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engineers employed in the work were 
entitled, the cost of all capital as¬ 
sets actually and totally consumed 
in the work plus a reasonable allow- 
ance for the depreciation of those 
capital assets stili in existence when 
construction contracts were com- 
pleted should be deducted as an ex¬ 
pense.—Martin v. City of New York, 
35 N.Y.S.2d 182, 264 App.Div. 234, ap¬ 
peal denied 37 N.Y.S.2d 426, 266 App. 
Div. 806, resettlement granted 37 N. 
Y.S.2d 838, 265 App.Div. 816, mo- 
tion granted Martin v. Di Marco & 
Reimann, 47 N.B.2d 441, 289 N.Y. 
842. 

46. N.Y.—Danolds v. Lord, 31 N.Y. 
S. 915, 83 Hun 359. 

47. Kan.—Swaller v. Williamson 
Milling Co., 226 P. 1001, 116 Kan. 
329. 

48. Kan.—Swaller v. Williamson 
Milling Co., supra. 

49. La.—Sharp v. McBride, 63 So. 
892, 134 La. 249. 

50. La.—Sharp v. McBride, supra, 

39 C.J. p 180 note 18. 

Capital WTongfuUy wlthheld 
However, employer is not entitled 
to deduction on portion of invested 
capital wrongfully withheld from 
salesman employed on profit-sharing 
basis.—Stewart v. John R. Lankenau 
Co., 156 N.E, 73, 269 Mass. 242. 

51. N.Y.—Buning v. Kittel, 7 N.Y.S. 
485, 4 Silv.Sup. 474. 

52. N.Y.—Paine v. Howells, 90 N. 
Y. 660. 

39 C.J. p 180 note 20. 

53. N.Y.—Buning v. Kittel, 7 N.Y.S. 
485, 4 Silv.Sup. 474. 
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is not deductible,^^ but it has also been held that 
such interest is a necessary item of expense de- 
ductible from total income,^5 and that interest on 
money used to hold a stock of goods for a favora- 
ble market may be allowed.^® 

Rent of the premises in which the busincss is 
carried on is properly chargeable as an expense, 
but if the property is owned by the employer no al- 
lowances on this account will be made in the ab- 
sence of evidence showing its fair rental value.^^ 

Life insurance premiums paid by an employer 
for insurance on his own life, essential to secure a 
balance borrowed for purchase of his business, have 
been held not a proper deduction in compntiiig the 
profits of which the employee is to rcccive a per 
cent;®^ but premiums paid to secure insurance on 
the lives of corporate officers have been allowcd as 
proper deductions where the policies were deposited 
as additional collateral to secure loans required in 
connection with the work.^^ 

Salaries and other compensation. In the absence 
of a provision of the contract permitting it, the 
employer cannot charge as an expense of the busi¬ 


ness his own salary^l or payments to himself be- 
cause of profits.Where the contract expresslyS^ 
or by implicationi^ perraits it, the deduction may be 
made, but a provision allowing it will be strictly 
construcd.ii 

Where the parties agree to the deduction of the 
employec^s salaryii or advances to him,i7 their in- 
tentioii will prcvail. In the abscncc of express 
agreement the determination of the question wheth- 
er fixed payments to the employee are deductible 
depends on whether the payments are or are not a 
part of the profits, If they are, they cannot be de- 
ducted as expenses.ii If they are not payable out 
of profits, they are to be dcductcd as expenses.®® 
Where the contract provides in express terms for 
payment of a per cent of profits to the employee less 
his guarantecd salary such salary is not deductible 
as a '^Icgitimate expense.'^'^® 

Salaries paid to other employccs may be deduct- 
ed,'^i especially where their cmployment is known 
to, and acquiesccd in, by the employee entitled to a 
share of the profits.'^® Where compensation to an- 
other employee has been withheld, it is not deducti- 
ble,‘7i nor is it deductible where paid during a pe- 


64. 111.—Selz V. Bucl. 105 111. 122. - 

39 C.J. p 180 note 23. 

65. Utah.—Read v. Forced Under- 
firing Corporation, 2S P.2d 325, 82 
Utah 529. 

trnderstaiiaiiig’ of neoessity for loaa 
In computing profits derived from 
subway construction contracts to a 
per cent of which ongineers em- 
ployed in the construction work were 
entitled, interest paid on borrowed 
money which it was understood 
would be required to finance the con¬ 
tracts was allowable as part of costs 
of the performance of the contracts. 
—^Martin v. City of New York, 36 N. 
Y.S.2d 182, 264 App.Div. 234, appeal 
denied 37 N.Y.S.2d 420, 265 App.Div. 
806, resottlement granted 37 N.Y.S. 
2d 838, 265 App.Div. 816, motion ' 
granted Martin v. Di Marco & Rei- 
mann, 47 N.E.2d 441, 289 N.Y. 842. 

60. La.^—Sharp, v. McBride, 63 So. 

892, 134 La. 249. 

39 C.J. p 181 noto 24. 

57. N.Y.—Conville v. Shook, 39 N.E. 

406, 144 N.Y. G8G. 

Effect of reduction in reut 
La.—^Homes v. James Buckley & Co., 
116 So. 218, 166 La. 874. 

68. N.Y.—Convillo v. Shook, 39 N. 
E. 405, 144 N.Y. 686. 

69^ Mass.—Kavanagh v, Ellingson, 
71 ’N,E.2d 880. 

00 . N.Y.—Martin v. City of New 
York, 36 N.Y.S.2d 182, 264 App. 
Div, 234, appeal denied 37 N.Y.S.2d 


426, 265 App.Div. 806, resettloment 
granted 37 N.Y.S.2d 838, 265 App. 
Div. 816, motion granted Martin 
V. Di Marco & Reimann, 47 N.E. 
2d 441, 289 N.Y. 842. 

61. N.Y.—Hoeland. v. Lange, 184 N, 
Y.Sr. 880, 113 Misc. 469. 

30 C.J. p 181 note 25. 

62. Minn.—^ICaufman v. Yellow Cab 
Co., 187 N.W. 974, 152 Minn. 26. 

39 C.J. p 181 noto 26. 

63. N.J.—Smith v. Bedell, 96 A. 808, 
84 N.J.Bq. 268. 

64. Neb.—McDonald v. Buok.staff, 
76 N.W. 476, 56 Neb. 88. 

39 C.J. p 181 note 28. 

65. N.J.—Smith v. Bodcll, 96 A. 808, 
84 N.J.Eq. 268. 

39 C.J. p ISl note 29. 

63- Mass.—Fullor v. Miller, 105 
Mass. 103. 

89 C.J. p 181 note 30. 

67. N.Y.—Schrader v. Fraenckol, 
102 N.Y.S. 335, 117 App.Div. 97, 
affirmed 85 N.E. 1116, 191 N.Y. 
545. 

68. N.Y.—Briggs r. Oroves, 9 N.Y. 
S. 766, affirmed 30 N.E. 865, 132 N. 
y. 646. 

39 C.J. p 181 note 32. 

Etttry as ^^distributio», of profits” 
Employee’s per cent of corpora- 
tion’s net profits was held not de¬ 
ductible as expense from such prof¬ 
its, where entered on books, with 
parties’ knowledge, as distribution of 

5^52 


profits.—Homes v. James Buckley & 
Co., 116 So. 218, 165 La. 874. 

09. N.Y.—Buning v. Kittel, 7 N.Y.S. 

485, 4 Silv.Sup. 474. 

39 C.J. p 181 note 33. 

70. Ky.—Dunn v. Dunn, 194 S.W.2d 
372, 302 Ky. 188. 

71. N.Y,—Martin v. City of New 
York, 36 N.Y.S.2d 182, 204 App. 
Div. 234, appeal denied 37 N.Y.S. 
2d 426, 265 App.Div. '806, resettle- 
ment granted 07 N.Y.S.2d 838, 265 
App.Div. 816, motion granted Mar¬ 
tin V. Di Marco & Reimann, 47 N. 
E.2d 441. 289 N.Y. 842—Boisnot V. 
Wilson. 96 N.Y.S. 681, 109 App.Div. 
509, modiflod on other grounds 70 
N.E. 1101, 186 N.Y. 503. 

Salaries of directors 
In determlning net profits of busi¬ 
ness as 'basis for computing com- 
mission payable to salos manager, 
salaries of directors veted to them 
as managers of various divisions of 
business after contract of employ-, 
nient was entered into were not de¬ 
ductible as oxpensew.—Road v. 
Forced XJnderflring Corporation, 26 
P.2d 326, 82 Utah 529. 

72. N.Y.—Boisnot v. Wilson, 96 N. 
y.S. 681, 100 App.Div. 56D, modi- 
fied on other grounds 79 N.E. 1101, 
186 N,.Y. 593. 

73. Minn.—Altendorf v. Hogenson, 
19 N.W.2d 430, 220 Minn. 240. 

Bouus couditionally withheld 
Minn.—^Altendorf v. Hogenson, supra. 
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riod other than that involved.^^ 

Rebates cmd gratuities, Rebates allowed to the 
employer^s customer may be charged as expenses 
of the business provided in making them the em- 
plqyer acted in good faith and according to his best 
judgment.'^^ Kowever, discounts not taken advan- 
tage of by customers to which goods were sold are 
not chargeable against the employee in calculating 
profits.76 Gratuities paid by an employer to a third 
person cannot be deducted as expenses in the ab- 
sence of proof that they were beneficial to the em¬ 
ployer or that such payments were necessary or 
justifiable on business principlesJ'^ 

Claims and expenses of HHgation. Uncollecta- 
ble'^5 or doubtful'^9 accounts are properly charge¬ 
able as expenses provided they have been previous- 
ly carried into the accounts as assets.^O This is 
true even where the contract provides that the em¬ 
ployee, who is given a share in the net profits, shall 
not be liable for any losses sustained in carrying on 
the business.Sl On the other hand, unliquidated 
claims or d^ages in pending actions brought 
against the employer are not chargeable, the com- 
putation being made independently of pending 
suits.ss 

Cost of litigation reasonably required to maintain 
the operation of the employer’s business and to con¬ 
serve profits is properly chargeable as an operating 
expense.S4 Where the employer’s business is be¬ 
ing liquidated, an employee entitled to a share of the 
profits is not chargeable with loss due to deprecia- 
tion in property furnished by the employer for the 
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business and stili owned by him individually after 
the liquidation.SS 

Taxes cmd Umitations on zvar profits. Federal in- 
comeSS and excess profits? taxes imposed on the 
business have been regarded as deductible expenses 
in computing the profits in which an employee is to 
share; but there is also authority denying the right 
to deduct the excess. profits tax where the contract 
of employment was made before enactment of the 
taxing act and where the amount of the employee^s 
commission was itself deductible as an item of ex¬ 
pense for tax purposes.ss The personal income tax 
of an employer is not regarded as an expense of 
his doing business as an individual, and in the ab- 
sence of assent of the employee has been held non- 
deductible.S9 

Limitation on profits placed by the government on 
certain Industries during the war places a limita¬ 
tion on the fund. available for the computation of 
an employee’s share in the net profits; excess prof¬ 
its over the fixed limit must be deducted from gross 
profits, not as an operating expense, but as earn- 
ings which the employer is not entitled to keep, and 
the computation made on the balance.^o 

(4) Employer^s Statement of Profits and 
Losses 

An employer’s statement of profits and losses may be 
made conclusive by contract if rendered In good faith. 

Generally the employer^s statement of profits and 
losses of his business is to be regarded as final and 
conclusive between the parties as to the amount of 
profits in which the employee is to share where the 
contract so provides,^! and, where the contract can 


MASTEB AND SERVANT 


74. Ark.—Rife v. Mote, 197 S.W,2d 
277, 210 Ark. 629. 

Bouuses paid after employee^s dis- 
chargre 

Ark.—Rife v. Mote, supra. 

75. N.Y.—Conville v. Shook, 39 N. 
E. 405, 144 N.Y. 686. 

75. Ky.—Esterman-Verkamp Co. v. 
Rouse, 278 S.W. 124, 211 Ky. 791. 

77.' N.Y*—Marsh v. 'Masterton, 6 N. 
E. 69, 101 N.Y. 401. 

75. Midi.—Crawford v. Calkins, 136 
N.W. 369, 170 Mich. 587. 

39 C.J. p 182 note 44. 

79- XJ.S.—Ransome Concrete Ma- 
chinery Co. v. Moody, C.C.A.N.Y., 
.282 F. 29. 

80. Wis.—Thomas v. Columbia 
Phonograph Co., 129 N.W. 622, 144 
Wis. 470. 

81. Mich.“-Crawford v. Calkins, 136 
N.W. 369, 170 Mich. 687. 

82*. Mich.—Morrow v. Murphy, 79 


N.W. 193, 120 Mich. 204, reheard 
80 N.W. 255, 120 Mich. 204. 

N.Y.—Elbert v. Haebler, 43 N.E. 
914, 149 N.Y. 343. 

83. N.Y.—Blbert v. Haebler, supra. 
39 C.J. p 182 note 49. 

84. Kan.—Swaller v. Williamson 

Mining* Co., 226 P. 1001, 116 Kan. 
329. 

Expense incurred iu settlement of 
aotion brought during salesman’s 
employment on profit-sharing basis 
was held properly deductible in de- 
termining profits.—Stev^^art v. John 
R. Lankenau Co., 156 N.E. 73, 269 
Mass. 242. 

85. N.Y.—Mack v. Shortle, 79 N.Y. 
S. 109, 76 App.Div. 686. 

88, 111.—^Neeson' v. Sangamon Coun- 
ty Mining Co., 147 N.E. 369, 316 
111. 397. 

Kan.—Sv/aller v. Williamson Milling 
Cp., 226 P. 1001, 116 Kan. 329. 

La.—J-Iomes v. James Buckley & Co., 
116 So. 218, 165 La. 874. 

553 


87. La.—Homes v, James Buckley 
& Co., supra. 

39 C.J. p 181 note 39. 

88. N.Y.—Stanley v. Leary, 199 N. 
Y.S. 617, 120 Misc. 808. 

89. Mass.—Kavanagh v. Ellingson, 
71 N.E.2d 880. 

90. Kan.—Swaller v. Williamson 
Milling Co., 226 P. 1001, 116 Kan. 
329. 

39 .C.J. p 182 note 41. 

91. N.Y.—Jones v. Roberts, 98 N.Y. 
S. 873, 113 App.Div. 285, affirmed 
81 N.E. 1167, 189 N.Y. 497. 

Philippine.—Salgado v. St. Louis 
Dry Goods Store, Inc., 38 Philip¬ 
pine 320. 

Notlce of aocountlng' practlces ‘ 
Under contract providing that em¬ 
ployee should receive per cent of 
profits to be ascertained by compu¬ 
tation made according to employer^s 
Standard form of bookkeeping, em¬ 
ployee was charged with notice of 
I manner in which employer' kept ac- 
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be so construed, the finality of the statement ex- 
tends beyond the term of the employee^s service.^^ 
In order for the statement to have this _ effect, it 
must be made up in good faith.^^ 

(5) Averaging Profits and Losses 

Whether op not profits and losses for different perlods 
niay be averaged In determining profits under proflt- 
sharing contracts of employment depends on the terms of 
the contract. 

The terms of the contract determine to what cx- 
tent profits and losses of the employeps fiscal peri- 
ods, constituting the term of the employee’s Serv¬ 
ice, shall be offset one against the other in the 
computation of net profits in which an employee is 
to share.9^ As a gencral rule, averaging is allowed 
where the final settlement of the employee’s share is 
postponed to the end of his servicc^s even though 
the contract provides for computations to be made 
periodically during the tcrm.^S However, averag¬ 
ing is not allowed where the periodic computations 
within the term are construed as being, each one 
of them, of the nature of a final settlement, pro 
tanto, conclusive between the parties,^7 as where 
the employee’s compensation is dcclarcd to be pay- 
able periodically out of,98 or is otherwise made de¬ 
pendent on the existcnce of,^^ net profits for such 
period. 

Where the contract expressly provides that the 
losses of one period shall be charged against the 


profits of other periods, the question whether they 
can be charged only against future profitable pe¬ 
riods or against past profitable periods as well de¬ 
pends on the terms of the contract, the charging of 
losses of one period against profits of another be¬ 
ing restricted to subsequent periods where the con¬ 
tract in terms makes the periodic settlements final.i 

(6) Termination of Employment 

Ordinarily an employee entitied to a per cent of the 
profits may on termination of his employment within a 
compensation period recover his share of profits earned 
up to the date of termination. 

An employee whose compensation under the con¬ 
tract is measured by the profits of his employer^s 
business, on terminating his employment within one 
of the computation periods, may recover a share 
of the profits for that period proportionate to his 
term of Service where the contract expressly or by 
implication so provides,2 or where the termination 
of the employment is under circumstances entitling 
him to compensation under the contract and at the 
contract rate for Services rendercd,3 unless the con¬ 
tract in terms provides a different method for com- 
pensating him in such a contingency.^ On termina¬ 
tion of the employment by the employer, pursuant 
to option, the employee is entitied to participate in 
the proportion of profits earned up to the date of 
termination and no more but where the employee 
is discharged wrongfully and without justifiable 


counts, where monthly slatements 
were rendered showing* that certain 
items of expense could not be deter- 
mined as charges to the business 
expenses until final settlement,— 
Burroughs Adding Mach. Co. v. Ho- 
sack, 231 N.Y.S. 457, 224 App.Div. 
583, affirmed 168 N.B. 414, 251 N.T, 
527. 

92. Neb.—McDonald v. Buckstaff, 76 
N.W. 476, 66 Neb. 88. 

N.Y.—Jones v. Roberts, 98 N.Y.S. 
873, 113 App.Div. 285, affirmed 81 
N.E. 1167, 189 N.Y. 497. 

93. Neb.—McDonald v. Buckstaff, 76 
N.W. 476, 56 Neb. 88. 

N.Y.—Jones v. Roberts, 98 N.Y.S. 
873, 113 App.Div. 285, affirmed 81 
N.E. 1167, 189 N.Y. 497. 

94. Wis.—Girman v. Hampel, 206 N. 
W. 393, 188 Wis. 45-^Thomas v. 
Columbia Phonograph Co., 129 N. 
W. 522, 144 Wis. 470. 

95. Pa.—Baldwin v. Magen, 123 A. 
816, 279 Pa. 302. 

39 C.J. p 182 note 60. 

96. Wis.—Thomas v. Columbia 
Phonograph Co., 129 N.W. 522, 144 
Wis. 470. 

39 C.J. p 182 note 61. 


ST*. U.S.—City of Wheeling v. Chos- 
ter, C.C.A.ra., 134 F.2d 759. 

39 C.J. p 183 note 62. 

Practlce to compute armiially 

Where oral contract of omploy- 
ment for five years as plantation 
manager provided for monthly sal- 
ary and for per cent of operational 
profits, and first year's losses ex- 
ceeded subsequent four years’ prof¬ 
its, profits, in view of custom and 
practlce and parties’ testimony, were 
computable annually and not on en- 
tirety basis, and hence manager was 
not barrod from rccovering per cent 
of profits.—Crow v. Knowles, 18 So. 
2d 148, 196 Miss. 554. 

98. N.Y.—Jennery v. Olmstead, 90 
N.Y. 363. 

Monthly operating profits 

Under employment contract entitl¬ 
ing employee to bonus of a deslg- 
nated per cent of monthly operating 
profits in addition to salary, net 
losses of one month were held not 
deductible from net profits of an¬ 
other month in computing bonus, 
where receipt by employee of month¬ 
ly statement from employer of proflt 
or loss, and a statement from em¬ 
ployer of balance due without offset 
for losses of any month, together 
with an agreement to pay such bal- 
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ance, showed an intention so to con¬ 
struo contract.—Girman v. Hampel, 
205 N.W. 393, 188 Wis. 45. 

99. Mo.—McFarland v. Gillloz, 37 
S.W.2d 911, 327 Mo. 690. 

39 C.J. p 183 note 64. 

1. Colo.—Cooper v. Woodward, 204 
P. 336, 71 Colo. 90. 

39 C.J. p 183 note 65. 

2. Ark.-—West v. Todd, 180 S.W.2d 
622, 207 Ark. 341. * 

39 C.J. p 183 note 66. 

Per cent earned hefore reslgnation 
One employed as store manager 
under verbal contract for payment 
of monthly salary and per cent of 
net profits, with bonus at end of 
year, could not recover from store 
owner amount exceeding per cent 
of profits earned while he was man¬ 
ager during year in which he re- 
signed.—^West v. Todd, supra. 

3. N.Y.—Clark v. Gilbert, 26 N.Y. 
279, 84 Am.D. 189. 

39, C.J. p 183 note 6'7. 

4. Mass.—Thompson v. Saco Wa- 
ter-Power Co., 114 Mass. 169. 

39 C.J. p 183 note 68. 

5. Cal.—Thacker v. American Foun- 
1 ary, App., 177 P.2dl 822. 
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cause he may be entitled to his agreed per cent of 
profits for the entire term of the contract.® 

The amount recoverable as the employee’s share 
of profits up to the time of termination of the em- 
ployment ordinarily is based on an average of the 
profits for the entire period, where the contract ex- 
pressly or by implication so provides^ or in the ab- 
sence of evidence indicating the profits actually 
earned during the term of Service.^ Where it be- 
comes impossible to take-the profits of the entire 
period as the basis of computation, the average of 
profits for a few years immediately preceding the 
fractional period of Service may be taken as the ba¬ 
sis in the absence of evidence showing that the prof¬ 
its for that time would have exceeded by any sub- 
stantial increase those of the preceding years.^ 
Under a contract whereby employer and employee 
share equally in profits and losses and providing for 
computation at end of each year or at the termina¬ 
tion of employment, on termination the employee is 
entitled to half the proceeds of property purchased 
with money taken from the ofhce account during 
the life of the agreement.^® 

§ 113. - Part Performance 

Qenerally an employee whose servIce terminates be- 
fore the scheduled date is entitled to recover the reason- 
able value of Services actually rendered, provided such 
recovery !s not in excess of the contract rate; but under 
some circumstances recovery may be had at the con¬ 
tract rate. 

Where one employed for a definite term aban- 
dons the employment for cause, he may recover the 
reasonable value of his services^i provided such re¬ 
covery does not exceed the compensation fixed by 
the employment contract, ^2 or he may recover his 
pro rata wages.^^ Where the employee has aban- 


§ 113 

doned the Service without sufficient excuse, and a 
recovery in quantum meruit is permitted, as dis- 
cussed supra § 83, the amount of the recovery is 
limited to the contract price for the Services,mi¬ 
nus damages for the loss sustained by the employer 
from the employee^s abandonment.^^ 

Discharge with or withoui cmse. In the absence 
of a contract stipulation to the contrary, it has gen- 
erally been held that an employee discharged for 
cause may recover the reasonable value of Services 
actually rendered, not to exceed the contract wage 
and taking into consideration the damages resulting 
to the employer from the employee^s voluntary or 
willful failure to perform.^s However, damages to 
the employer are not allowed for an imperfect per- 
■formance justifying the employee’s discharge, but 
which has occurred without any willful intention 
on the part of the employee to violate the con¬ 
tract,and a recovery of liquidated damages is al¬ 
lowed only to the extent provided for by the con¬ 
tractas xhe reasonable value of Services rendered 
by the employee up to the time of his discharge is 
the measure of his recovery where the contract ex- 
pressly so provides.^® An employee discharged 
without cause may be entitled to the agreed per 
cent of profits for the entire time of Service limited 
by the contract instead of merely for the period of 
actual work before such discharge, as considered 
supra § 112 b (6).. 

Termination by consent or under option, Where 
the contract has been terminated by mutual con¬ 
sent, the employee may recover for the actual time 
during which Services were rendered at the contract 
rate^o although reference must be had to any spe- 


Ximploymeiit at will 

Under employment contract flxing 
na time for ‘duration thereof and 
terminable at any time at the op- 
tion of either party, and providing 
that employee was to receive certain 
per cent of profits, right of employee 
to per cent of net profits ceased as 
of date of termination of employ¬ 
ment by employer.—Thacker v. 
American Foundry, supra. 

6. Ark.—Rife v. Mote, 197 S.W.2d 
277, 210 Ark. 629. 

7. Mass.—Allcott v. Boston Steam 
Flour Mill € 0 ., 9 Cush. 376. 

39 C.J. p 18,3 note 69. 

8. Minn.—Kaufman v. Tellow Cab 
Co., 187 N.W. 974, 152 Minn. 26. 

N.Y.—Clark v. Gilbert, 26 N.T. 279, 
84 Am.D. 189. 

9 . N.T,—Smith y . Smith, 101 N.T. 
S. 621, 116 App.Div. 165. 

39 C.J. P 183 note 71, 


10. N.D.—Hoopes v. Stevens, 268 
N.W. 6'51, 66 N.D. 662, 

11. Minn.—^Wallace v. Joseph Dixon 
Crucible Co., 25 N.W.2d 465, 223 
Minn. 162. 

39 C.J. p 184 note 73. 

12. Minn.—^Wallace v. Joseph Dixon 
Crucible Co., supra. 

13. Minn.—^Wallace v. Joseph Dixon 
Crucible Co., supra. 

39 C.J. p 184 note 74. 

■Where parties so construed con-Jract 
Minn.—^Wallace v. Joseph Dixon 
Crucible Co., supra. 

14. N.H.—Britton v. Turner, 6 N. 
H. 481, 26 Am.D. 713. 

15. lowa.—Pixl-er v. Nichols, 8 lowa 
106, 74 Am.D. 298. 

39 C.J. p 184 note 77. 

16. Mo.—Parks v. Tolman, 87 S.W. 
576, 113 Mo.App. 14. 

39 C.J. P 184 note 79. 

5.'?.'» 


Froportionate arnount of flual pay. 
ment 

Employee, hir.ed for flfteen months 
for consideration ’ payable partly 
at end of period, could recover pro- 
portionate amount of flnal payment, 
notwithstanding discharge for cause. 
—Geraghty v, Pitcairn, 167 A. 634, 
104 Pa.Super. 72. 

17. Me.—^Lawrence v. Gullifer, 38 
Me. 532. 

39 C.J. p 184 note 80. 

18. N.T.—Markham v. Krumbholz, 
124 N.Y.S. 16, 139 App.Div. 417. 

39 C.J. p 184 note 81. 

19. N.Y.—Spain v. Manhattan Shirt 
Co., 164 N.Y.S. 627, 177 App.Div. 
610. 

39 C.J. P 184 note 82. 

20. N.C.—Coxe V. Skeen, 25 N.C, 

, 443. 

39 C.J. P 184 note 83. 
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cial provisions relating thereto.^l Whcre the con- 
tract provides for its terminatiori by the employer • 
on a specificd notice, the employee is entitled to his 
salary only for the period of notice, on refusal of 
the employer to continue the employment .22 Also, 
where the contract provides that either party may 
terminate it after giving the other a certain num- 
bcr of days’ notice, the employee, after notice of 
termination of the contract has been served on him 
by the employer, may recover at the contract rate 
for the time of actual Service plus the notice peri¬ 
odis except that in no event can he recover for a 
longcr time than the entire contract period.i^ So, 
where the hiring is for an indefinite term and wages 
at a certain rate are paid periodically, the employee, 
on the tennination of the contract before the end 
of one of the periods, may recover his wages at the 
contract rate only for that period. 

§ 114. Deductions, Fines, and Forfeitures 

The amount of deductions from wages which may or 


shouid be made generally depends on the terms of the 
employment contract or the rules or custom governing 
the employment. 

Where deductions from an employee’s wages are 
authorized, as disciissed supra §§ 102-106, the 
amount to be deducted will be controlled by the 
contracti® or rules or custom governing the em¬ 
ployment,27 and ordinarily the amount may not be 
fixed by an arbitrary standard.ss Ordinarily, in 
case of negligence, misconduct, or imperfcction in 
the employce’s work, he may recover only what his 
Services are reasonably worth, or the contract price, 
less the damages resulting therefrom,iS but it has 
bcen held that the employee’s default will not de- 
prive him of the right to a credit balance in his fa¬ 
vor under a profit-sharing agreementSO although 
on an accounting the employee may be charged with 
whatever loss his breach of contract occasioned.Si 
Where the provision for forfeiture is considered as 
liquidated damages, the employer need not show‘ 


21 . N.C.—Coxe V. Skeen, supra. 

39 C.J. p 184 note 84. 

‘‘Work accomplisliea” 

The phrase ‘‘work accomplished" 
as us-ed in employment contract be- 
tween manager and ownor of con- 
structlon company provlding that, If 
manager was discharged, his com- 
pensation would bc based on per 
cent of “work accomplishod" to date 
of cancellation of contract, meant 
per cent of managerial work and' 
not amount of work accomplished on 
construction project,—Rife v. Mot«, 
197 S.W.2d 277, 210 Ark. 629. 
Resignatiou. 

Securing of employee’s resignatlon 
to avoid summary dlscharge was 
held sufncient consideration to sup- 
port contract to pay salary after 
resignation.—Bayne v. Procter & 
Gamble DistrJbuting Co., 87 I*a,Su- 
per. 196. 

22 . Mich.—Derry v. East Sagmaw 
Board of Education, 61 N.W. 61, 
102 Mich. 631. 

39 C.J. p 185 note 85. 

23. Wash.—Johnson v. Pacific Bank 
■& Store Pixture Co., 109, P. 205, 

59 Wasli. 58. 

24 . Wash*—Johnson v. Pacific Bank 
& Storo Pixture Co., supra. 

39 C.J. p IS'5 note 87. 

25. Ga.—^Webb v. MeCrani©, 77 S. 
E. 175, 12 Ga.App. 269. 

SuspezLsion. of busiuess 

Where contract betwcen union and 
its members and corporate employer 
provided that the employer agreed 
to -employ specified .employees at a 
speoifled weekly wage, but it did not 
apecify that they were to be hired 
for any particular number of w.eeks, 
and the only provision concerning 


the tenure of any employee was that 
he shouid not be discharged, laid 
off, or furloughed except with the 
union’s consent, employees were not 
under the contract entitled to be 
paid after employer's place of busi- 
ness was in effect destroyod by fire 
and its business camo to an cnd.— 
Reid <Ss Yeomans v. Drug Store Em¬ 
ployees Union, 29 N.Y.S.2d 835. 

26 . La,—Morgan v. Bryant, App., 
152 So. 773. 

Mich.—Ensley v. Associated Tcrml- 
nals, 8 N.W.2d 161, 304 Mich. 622. 
Or.—Marr v. Dunn, 158 P.2d 651, 176 
Or. 442. 

Pa.—Shallcross v. Hlghway Trailer 
Co., 24 A.2d 71, 147 Pa.Supor. 279. 
39 C.J. p 185 noto 89. 

27. N.Y.—^Warner v. Consolidated 
Ice Co., 57 N.Y.S. 6, 39 App.Div. 
630. 

39 C.J. p 185 note 89. 

28. W.Va,—Rhodes v. Millcr Poca- 
hontas Coal Co., 140 S.E, 323, 104 

. W.Va. 458. 

Bisclplinary measures 

Contract between union on behalf 
of miners and minlng company, 
which provided for disciplinary 
measures for loading impurities by 
warnings, layoffs, and even dis- 
charge and provided for appointment 
of fnspectors, did not warrant, in 
computing compensation, arbitrary 
deduction from total wolght of oach 
car a specified number of pounds 
for impurities.—High Splint Coal 
Co. V. District No. 19, United Mino 
Workers of America, 189 S.W.2d 735, 
300 Ky. 621. 

28 . lowa.—Mayberry v. Newell, 204 
N.W. 413, 200 lowa 468. 

Mich.—^Harris v. Specialties Bistrib- 
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uting Co., 9 N.W.2d 64'5, 305 Mich. 
373. 

Pa.—Buratti v. Bethlehem Furniture 
Corporation, Com.PL, 27 North.Co. 
336. 

39, C.J. p 185 note 00, 

30. Mass.—^Walsh v. Atlantic Re¬ 
search Associates, 71 N.E.2d 680. 

Agreoment simllar to one of part- 
nership 

Where employment contract pro¬ 
vided that “either party may termi¬ 
nate the employment forthwith upon 
materlal default by the other" and 
that on “any termination" of em¬ 
ployment, eniployee's account shouid 
be adjusted by credit, etc., and ad- 
justed amount "shall forthwith be 
paid" to employee, parties intended 
that employee shouid have contract 
rights approximating rights of a 
partner as far as concerned accrued 
proilts shown on his account, and 
honce a breach of prbmiso by em¬ 
ployee, whether or not in bad faith, 
did not proclude his right to claim 
a credit balance In his favor in the 
accounting.—Walsh v. Atlantic Re¬ 
search Associates, supra. 

31, Mass.—^Walsh v. Atlantic Re¬ 
search Associates, supra. 

Proflts from competitor 
Where employee in breach of con¬ 
tract requiring him to devote his 
entire time for his employer ren- 
dered «orne Services for emplo'yer’s 
competitor, employee in accounting 
with employer was chargcable with 
entire profit made by him out of 
his wrongful connection with com¬ 
petitor, and also with damages for 
his breach of contract if damages 
could be proved.—^Walsh v. Atlantic 
Research Associates, supra. 
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the amount of his actual daniages.®^ 

§ 115. Where Fixed for Part of Service Only 

Where compensation is fixed as to only part of an 
employee^s Services, the empioyee ordinarily is entitied 
to the contract rate far the part so fixed and to the rea- 
sonable vaiue of the other s^ervices. 

Where Services are rendered under an employ- 
ment fixing the rate for part of them only, the 
amount of compensation recoverable is computed 
on the basis of the contract rate for the Services so 
governed and the reasonable vaiue of other Services 
not subject thereto.33 Where Services have been 
rendered over an extended period with an under- 
standing that they should be paid for, but no agree- 
ment as to the rate of compensation is made until 
the end of the Service, when a rate is agreed on 
covering a part of the Service only,. the rate agreed 
on will govern the compensation for similar Services 
during similar periods,^^ but, if the Services during 
similar periods differ, the rate agreed on for one 
period cannot be made a basis which will control in 
determining the rate for the other periods.^S 

§ 116. Additional Compensation 

Where an empioyee Is entitied to recover additional 
compensation for extra work, he may recover the amount 
agreed on, or, in the absence of such an agreement, the 
reasonable vaiue thereof. 

An empioyee may recover what his employer 
.agreed to pay him for extra work outside the scope 
of his employment36 and, in the absence of any 
stipulated compensation, its reasonable value.^*^ 

Where the method of computing the amount of 
bonus to be paid is indicated by the terms of the 
contract, those terms will control.38 Whether mon- 
ey paid to the employer, in settlement of canceled 
contracts, should be carried into the accounts as a 


profit in computing the amount available for pay- 
ment of a^ contract bonus to the empioyee depends 
on whether items of cost which the settlement was 
made to ofifset have already been carried into the 
accounts as a loss; if they have been so treated, 
the amount paid in settlement should appear as a 
credit. 3 9 

§ 117. Expenses and Special Damages for 
Failure to Reimburse 

An empioye© may recover special damages sustained 
from his empIoyer's wrongful failure to reimburse him for 
expenses. 

An empioyee, entitied to be reimbursed for ex¬ 
penses, may recover the amount paid out by him, 
if reasonable, as discussed supra § 100, and also 
damages for any suffering sustained where such 
damages are clearly within the reasonable contem- 
plation of the parties as a probable resuit of the em- 
ployer^s breach of contract. 

§ 118. Renewal or Continuance of Employ- 
ment 

In the absence of contrary agreement, a renewal or 
continuance of employment is usually presumed to be at 
the rate of compensation specified In the original con¬ 
tract. 

Where an empioyee, hired for a definite term at a 
fixed price, continues in his employment after the 
term, without any new contract, it will be presumed 
that the parties intended that he should be paid the 
same wages which were payable to him under the 
original contract,and not their reasonable vaiue 
under a quantum meruit,^2 and the same rule ap- 
plies where a seasonal empioyee renews his Service 
after a period of unemployment intervening with¬ 
out a new agreement as to wages or terms of serv- 
ice.'^3 This presumption continues to control as 


32. Conn.—Pierce v. Whittlesey, 19 
A. 513, '58 Conn. 104, 7 L.R.A. 286. 

33. Cal.—Hughes v. Pacific Wharf 
& Storage Oo., 205 P.- 105, 188 Cal. 
210 . 

34. N.J.—Van Horn v. Van Horn, 
Ch., 20 A. 826. 

39 C.J. p 185 note 93. 

35. N.T.—Miller v. Hooper, 7 Hun 

200 . 

89 C.J. p 185 note 94. 

,86. U.S.—Rogers v. Union Pac. R. 

Co., C.C.A.Or., 145 P.2d 119. 

La.—Rogers v. Estate of Feter Jung, 
App., 176 So. 886. 

Mich.—Lewis v. Roulo, 53 N.W, 622, 
93 Mich. 475. 

pa,—Steinberg v. M. Nathan & Bro.,, 
150 A. 899, 300 Pa. 49^. 


Right to additional compensation 
see supra §§ 96-98. 

37. N.H.—Elv/ell V. Roper, 58 A. 
'607, '72 N.H. 585. 

39 C.J. p 186 note 97. 

38. Mass.—Charlton v. Library Bu- 
reau, 156 N.E. 705, 260 Mass. 1. 

39. C.J. p 186 note 98. 

AccountazLfs determinatiou 

Under agreement for bonus to em- 
ployees, parties were bound, in de¬ 
termining bonus, by accountants' de- 
termination of per cent which cur¬ 
rent earnings bore to outstanding 
sto<ik.—Charlton v. Library Bureau, 
supra. 

39. Mich.—Hallock v. • 53conomy 

Drawing Table Oo., 193 N.W. 826, 
223 Mich. 249. 
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40. Tex.—Gulf, C. & 3. F. B. Co. 
V. Jackson, 69 S.W. 89, 29 Tex.Civ. 
App. 342. 

39 C.J. p 186 note 2. 

41. Alaska.—^Walbridge v. New 

York Alaska Gold Dredging Co., 8 
Alaska 64. 

Pa.—Schoenberg v, Heiman's Inc., 
Oom.PL, 24 Erie Co. 164. 

S.C.—Gooksey v. Beaumont Mfg. Co., 
9 S.E.2d 790, 194 S.C. 395. 

S.D.—iCorpus Juris cited iu Jorgen- 
son v. Midland Nat. Life Ins. Co., 
21 N.W.2d 54, 56. 

39 C.J. p 186 note 5. 

42. Cal.—Perry v. J. Noonan Furni- 
ture Co., 95 P. 1128, 8 Cal.App. 
35. 

43. Ark.—^Model Window Glass Co. 
V, Moody, 233 S.W. 1092. 160 Ark, 
142. 
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long as the employer accepts the Services on that 
basis44 and fails to notify the eniployee of any 
change,^5 and a mere declaration of intention not to 
renew, made some time after the termination of the 
original contract, is not the equivalent of notice 
within the meaning of the rule.^6 

The presumption of a continuance of the old wa- 
ges does not arise, however, when, at the end of 
the original employment term, the parties take up 
for consideration the terms of employment for the 
future, and their negotiations are stili pending,^'^ or 
where the old contract, which is sought to be used 
as a basis for the recovery, is not a contract for 
Services to be rendered but merely a settlement of a 
claim for past Services,^8 or where the old contract 
is made, not at the beginning of the employment, but 
at some later time, fixing the wages for past, as well 
as future, Services.Likewise the presumption 
does not arise where the contract under which re¬ 
covery is sought is construable as one for an indef¬ 
inite period during which the employee has accept- 
ed a lower rate of compensation without protest,^^ 
or where the employer assigns his contract to a 
third person, and the employee continues in the 
Service of the assignee without any express agree- 
ment between them as to the wages to be paid.^i 
The return to work of striking employees has been 
held sufficient consideration to support their em- 
ployer's promise that a labor board decision as to 


the wage rate, to be rendered thereafter, should be 
retroactive to the date when the employees re- 

turned.®2 

Nature of Services. The presumption of a con¬ 
tinuance of the old wages does not apply where, 
after the termination of the original contract, the 
employee renders Services which are substantially 
different than those rendered under the old con¬ 
tract,-53 but a slight chaiige in the character of the 
Services rendered does not have this effect,54 gs- 
pecially when the employee holds himself in readi- 
ness to perform the same Services as formerly.55 

Continuance after attempted modification. Where 
the parties to a contract terminable at the will of 
either party carry on unsuccessful negotiations for 
a modification of the original contract and the em- 
ploymcnt is later continued on the basis of the old 
agreement, the 'attempted modification will not have 
the effcct of a termination of the contract limiting 
the employee’s recovery to that time.^® 

Express rcncvual contract. Where the parties en- 
ter into an agreement to that cffect at the beginning 
of the rencwal term, Services rendered thereafter 
will be compensated for at rates different from 
those spccificd in the original contract^^ and, by 
agreement of the parties, the contract may be re- 
newcd at an increased rate with a promise of addi- 
tional pay for past Services.®^ 


44- La.—National Automatic Pire 
Alarm Co. v. New Orleans & N. E. 
R. Co., 39. So. 738, ITS La. 633. 

45. 111.—Crane Bros. Mfg. Co. v. 
Adartis, 30 N.E. 1030, 142 111. 125. 

39 C.J. p 186 note 8. 

46. La.—National Automatic Pire 
Alarm Co. v. New Orloans & N. E. 
R. Co., 39 So. 738, 115 La. 633. 

47. Mich.—^White v. U. S. Gypsum 

Co., 133 N.W. '601. 168 Mich. 238. ' 

39 C.J. p 186 note 10. 

Implicatio n. of contract to pay rea- 
sonahle value 

Where employees of bankriipt con¬ 
tinued to work whlle employees’ 
representative was making efforts 
to procure revised terms, there was 
a contract implied in fact to pay 
reusonable value of Services unle.<3s 
a new contract deflnitizing' wag-e- 
rates should be negotiated, and, in 
the meantime, employ<jes accepted, 
merely on account, what was pald 
them.—Martin v. Campanaro, C.C.A, 
N.T., 156 F.2d 127, certiorari denied 
67 S.Ct. 112, 329 U.S. 7*59, 91 L.Ed. 

BlBk as to teroiB of n.6w contract 

If salesman employed to sell 
whisky on commission basis contin¬ 
ued to work during January and 


Pebruary with knowledge that a new 
contract would be made effective as 
of January 1, he took his chance on 
terms of the new contract in con- 
tinulng work after that date.—Mey- 
ers V. Brown-Porman Distillery Co., 
158 S.W.2d 407, 289 Ky. 185. 

48. Mo.—Bell V. Pefer Tobacco 
Warehouse Co., 103 S.W. 1014, 206 
Mo. 475. 

49. N.Y.-~Smith V. Velie, 60 N.Y. 

100 . 

39 C.J. p 187 note 12. 

50. Pa.—Johnson v. Spear & Co., 
186 A. 313, 122 Pa.Super. 526. 

Tardy eifort to recover 
Where an employee for an indefi¬ 
nite period at a rate of componsa- 
tion specijfled as so much less than 
that paid anothor employee contin¬ 
ues to work for the same money 
wages after the wages of such other 
employee have been raised, and does 
so with knowledge of the facts and 
without protest, the employee may 
,not after eventual termination of 
his employment recover the additioii- 
al compensation to which he would 
have been entitled under the orig¬ 
inal contract.—Southern Sav. Bank 
V. Dickey, 199 S.E. 646, 68 Ga.App. 
718. 


51. Mass.—Connor v. Hackley, 2 
Mete. 613. 

39 C.J. p 187 note 18. 

52. Wash.—Gord v. P. S. Harmon 
& Co., 61 P.2d 1294, 188 Wash. 184, 

Extent of liaTbiUty 

Furniture manufacturer which 
agreed that award of board of arbi- 
trators in wage dispute should be 
retroactive to date when employees 
returned to work was liable for dif- 
ference between wages paid after 
employees returned to work and wa¬ 
ges awarded by board, from time 
employees returned to work to time 
when manufacturer repudiated 
board’s award.—Gord v. P. S. Har¬ 
mon & Co., supra. 

53. Cal.—Rcod V. Swift, 4’5 Cal. 256, 
39 C.J. p 187 note 14. 

54. 111.—Painter v. Durham, 195 111, 
App. 46S. 

55. IU.—Painter v. Burham, supra. 

56. pa.—Loeliger v. Edson, 112 A, 
451, 269 Pa. 339. 

57. N.Y.—Hughes v. Eddy Valve 
Co., 131 N.Y.S. 744, 147 App.Div. 
356. 

39 C.J. p 187 note 18. 

58. Wyo.—Long v. Forbes, 186 P, 
2d 242, 68 Wyo. 633. 
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§ 119 


§119. Time When Due 

a. In general 

b. Time of payment not stipulated 
a. In General 

Generally the time when compensation becomes due 
and payable to an employee depends on the provisione of 
the contract of employment. 

Subject to statutory regulations as to the time of 
payment, discussed infra § 156, the time when wages 
are payable is to be determined by the original con¬ 
tract of hire59 or subsequent agreements,®® unaf- 
fected by the parties’ own construction of their 
contract i f it in terms clearly indicates when pay- 
ments are to be made.^i 

Payment when convenient. An agreement to pay 
an employee when convenient to the employer will 
be construed as an obligation to pay at some time.^^ 
Where the employer in such case is a company en- 
gaged in development work, the time when “con¬ 
venient” for it to pay has been construed as the 
time when it becomes a going concern,63 or when it 
becomes reasonably apparent that the company will 
never become a going concern, at which time it will 


be regarded as “convenient” for the company to pay 
the employee out of its existing capital assets.®^ 

Payment on condition or contingency. Where an 
employer agrees to pay on the happening of a con¬ 
dition, the happening thereof imposes an absolute 
requirement of payment,but until such condition 
has been mefethere is no right to the compensation.^^ 
On the other hand, where payment is postponed by 
the contract to the happening of a contingency, the 
employee is entitled to his wages after the lapse of a 
reasonable time where there is an implied under- 
standing that the contingency will happen within a 
reasonable time and, where the promise is to pay 
on completion of work which is subsequently aban- 
doned, the law implies a promise to pay within a 
reasonable time.^^ 

Payment in advance. Wages are not payable in 
advance, where the contract does not so provide.®^ 

Acceleration of payments. The time of payment 
for Services actually rendered is not accelerated by 
the employee’s falling sick^O or by the employer’s 
denying ali liability, on the theory of anticipatory 
breach,'^^ but, as discussed supra § 49, a right of 


59. U.S.—Ployd V. Rlng: Conet. 
Corp., B.C.Minn,, 66 P.Supp. 436. 

39 C.J. p 187 note 21. 

Provision for irregfular payment 
Oral contract, under -which em¬ 
ployee agreed to be paid irregularly 
and to receive unpaid balance of her 
compensation when employer should 
be in a position of flnancial strength 
and success, was oonstruable as con- 
stituting an agreement to defer part 
of what became due to employee in 
order to retain her position, and as 
deferring payment only while the 
Services were being rendered, so 
that, on termination of the employ¬ 
ment, the remaining wages due the 
employee became payable, regardless 
of employer's flnancial condition at 
that time.—McDonald v. Texcraft 
Products Co., 20 A.2d 638. 91 N.H. 
411. 

60. Me.—Goodwin v. Cabot Amuse- 
ment Co., 149 A. 574, 129 Me. 36. 

N.C.—Booth V. Ratcliffe, 12 S.E. 112, 
107 N.C. 6. 

61. Mo.—Lindner v. Cape Brewery 
& Ice Co., 111 S.W. 600, 131 Mo. 
App. '680. 

62. Colo.—Royal Tiger Mines Co. v. 
Ahearn, 47 P.2d 692, 9*7 Colo. 116. 

Reasonable time 

Contract provision leaving time of 
payment of part of salary to em- 
ployer's treasurer did not justify 
contention that such balance was 
not to be paid at all, either because 


the contract was too vague to be 
enforceable or because the treasurer 
had not decided to make payment; 
but, on the contrary, the contract 
should be construed as providing for 
payment within a reasonable time.— 
McCrillis v. L, Q. White Shoe Co., 
161 N.E, 902, 264 Mass. 32. 

63. Colo.—^Royal Tiger Mines Co. v. 
Ahearn, 47 P.2d 692, 97 Colo. 116. 

64. Colo.—Royal Tiger Mines Co. v. 
Ahearn, supra. 

65. Idaho.—Smith v. Boyden, 290 P. 
377, 49. Idaho 638. 

Finanoes permitting 

Corporation agreeing to pay ac- 
crued salary to employee out of 
proflts as flnancial condition permit- 
ted became liable to pay on.occur- 
rence of condition, and liability was 
not removed by subsequent changes. 
—Booth V. Booth & Bayliss Com- 
mercial School, 180 A. 278, 120 Conn. 
221, 99 A.L.R. 1517. 

66. Ohio.—^Fate-Root-Heath Co. v. 
Ceramic Machinery Co., 11 N.E.2d 
91, 56 Ohio App. 448. 

Fayment for goods sold on commls- 
Bion 

The provision of employment con¬ 
tract that salesman should receive a 
commission on all sales was execu-' 
tory, and salesman was entitled to 
commission only after goods had 
been delivered, accepted, and paid 
for during period of his employ- 
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ment.—Fate-Root-Heath Co. v. Cera¬ 
mic Machinery Co., supra. 
Termination of employer^s contracts 
Under contract with company for 
Services to be rendered in operating 
store for sale of surplus army goods 
With provision for payment thereun- 
der at termination of existing con¬ 
tracts between company and the 
United States, termination of con¬ 
tracts between company and the 
United States was condition prece- 
dent to recovery for Services.—Geor- 
gia Wholesale Co. v. Downs, 4 S.E.2d 
107, 60 Ga.App. 441. 

67. U.S.—Hood V. Hampton Plains 
Exploration Co., C.C.Nev., 106 P. 
408. 

39 C.J. p 187 note 24. 

68. U.S.—George A. Puller Co. v. 
Brown, C.C.A.N.C., 15 F.2d 672. 

Gonstmction of ships 

Under agreement to pay bonus to 
employee on completion of ships 
under construction, law implies 
promise to pay within reasonable 
time, where ships were never com- 
pleted, but construction was aban- 
doned by employer.—George A. Pul¬ 
ler Co. V. Brown, supra. 

69. Cal.—Oliphant v. Home Build- 
ers, 168 P. 700, 34 Cal.App. 720. 

70. Vt.—Tebo V, Ballard, 36 Vt. 
612. 

39 C.J. p 187 note 26. 

71. —^MoCaskey v. Cumberlond 
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action for wages may accrue immediately on wrong- 
ful discharge. 

b. Time of Payment Not Stipulated 

Where no provision for time of payment is made by 
contract, compensation of an empioyee ordinarily becomes 
due when earned and demanded, or, in the case of em- 
pioyment by the week or month, at the close of each such 
period. 

If no provision for time of payment is made, an 
employee’s compensation is payable on demand as 
soon as it is earned, but wliere no demand is 
made, at the close of the employment.'73 On terini- 
nation of a contract of employment by mutual con- 
sent, and the supcrseding thcreof by anothcr coii- 
tract, compensation under the first contract bccomes 
payable immecliately.'^^ 

Fiji;cd tcrin. If the hiring is for a fixed term at 
a spccified rate, the contract not stating, howcver, 
when the wages aro to be paid, they are not pay- 
ablc until the end of the term,'^^ unlcss from the 
nature of the cmployment'^^ or the conduct of the 
parties77 payments within the term are shown to be 
within the contemplation of the parties, or whero 
under the circumstances the payment at the end of 
the term wOuld be so unusual as to furnish ground 
for a presumption of an intended payment within 
the term.'^s 

hnplicd coniracts, Services rendered and accept- 
ed on an implicd contract must be paid for as soon 
as rendered.'^^^ 

By the day, wcck^ or month. Wages arc payable 
at the close of each day, week, or month if the em¬ 


ployment is by the day, week, or month,80 the cus- 
tom of the neighborhood prevailing in the case of 
employees of a particular class where such custom 
is shown.8^ 

§ 120. Payment 

a. In geiieral 

b. Form and medium 

c. Recovery of payments 

a. In General 

Ordinarily an employer's liability to his empioyee enda, 
with payment of the agreed compensation. 

In the abscnce of fraud or duress an cmployer^s 
obligation to his empioyee ordinarily ends with pay¬ 
ment of the agreed compensation.82 Payment by 
an employcr to his own agent, howevcr, or to a 
third person without the employce’s consent, as dis- 
cussed infra § 125, does not bar the employee^s 
claim for wages. 

Discounts on advance payments. An empioyee' 
who accepts less than the amount of wages due in 
consideration of.their payment before they are duC' 
is bound thereby,®^ and cannot thercafter recover 
the amount of the discount on the ground that the 
advance payment was in violation oi the wag.c as- 
signment statute.®^ 

b. Forni and Medium 

Ordinarily an empioyee may paid in any form or 
medium agreeable to both parties, but in the absence of 
contract provision to the ooptrary h.e ia entitled to pay¬ 
ment in money. 


Glass Mfg. Co., 1S4 N.Y.S. 360, 193 
App.Div. 856, affirmed 135 N,E. 
914, 238 N.Y. 652. 

39 C.J. p 188 note 27. 

73. Wls.—Murray v. Hamilton 
Beach Mfg. Co., 190 N.W. 460, 178 
' Wls. 624. 

39 C.J. p 188 note 29. 

73. Cal.—Mixer v. Mixor, 83 P. 273, 
2 Cal.App. 227. 

39 C.J. p 188 note 30. 

74. N<ib.—Price v. Platte Valley 
Public Power & Irrigation Bist., 
298 N.W. 746, 139, Neb. 787. 

75. Mlch.—Keynolds r. Heeder, 62 
N.W. 3'55, 104 Mich. 265. 

39 C.J. p 188 note 31. 

76. La.—Seal v. Erwin, 2 Mart.,N. 
S., 24‘5. 

39 C.J. p 188 note 32. 

77. m.—F. B. Tait Mfg. Co. v. 
Tinsman, 138 Ill.App. 76. 

78. Cal.—Slone v. Bancroft, 72 P. 
717, 139 Cal. 78. 

39 C.J. p 188 note 34. 

79. N.Y.—Wood V. Dock & Mlll Co., 
184 N.Y.S. 225, 193 App.Div. 236. 

'80. 0kl.-~Corpu8 Juris cited in 


Loonoy v. Bruin Oil Corporation, 
122 r.2d 1007, 1009, '190 Okl. 2C6 
—Crescent Oil Co. v. Brumley, 37 
P.2d '503, 169 Okl. 462. 

39 C.J. p 188 note 35. 

Salary and commissions 

Where, under employment con¬ 
tract for indeflnite time, empioyee in 
addition to monthiy salary Is to re- 
ceive commisslon, no time being 
specifled when commission is to be 
paid, commission becomos due and 
payable at close of each month, in 
absence of proof of custom or usage 
to contrary.—Crescent Oil Co. v. 
Brumley, supra—39 C.J. p 152 note 
87. 

81. Pa,—In re Schuman's Estate, 45 
Pa. Super. 587. 

39 C.J. p 188 note 36. 

82. N.Y.—^Brown v. Utica Mut. Ins. 
Co., 53 N.Y.S.2d 760, 184 Misc. 693. 

Payment to married woman of wa- 
ges duo her see Husband and Wife 
§ 17. ^ 

G-ratuitoiis payments 

Fact that employer paid commis¬ 
sions when no longer obliged to be- 
cause of employee’s resignation and 


cessation from part of contractual 
dutles did not obligate employer io. 
continuo payments.—'Claflin v. Man- 
ufacturors’ Club of I^hiladelphia, 158 
A. 675, 104 Pa.Super. 163. 

Vacation, allowauce 
Auditor of trust Gompany havlng 
recelved customary three weeks’ va- 
cation with pay during preceding 
summer could not recover vacation 
allowance after superintendent of 
banks took posse.s.sion of trust com- 
pany for purposos of liquidation in, 
December and auditor was soparated 
from his employment.—Montefalcone 
V. Banco Di Napoli Trust Co. of N. 
Y., 52 N.Y.S.2d 655, 268 App.Div. 636, 
roargument donicd '63, N.Y.S.2d 9*56, 
269 App.Div. 6S'5. 

83. Ind.—Princeton Coal Co. v. 

Dorth, 133 N.E. 386, 191 Ind. 615, 
24 A.L.B. 1471, dissenting opinion, 
133 N.E. 5,00, 101 Ind. 616, 24 A. 
L.R. 1471, rehearing denled 134 N- 
E. 275, 191 Ind. 615, 24 A.L.R. 

1471. . 

84. Ind.—^Princeton. Coal, Co. v.., 
Dorth, suprA. 
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Generally kn eniployee^s comperisation may be 
paid, in any form agreeable to the parties,subject 
to statutory: provisions governing the medium of 
payment of wages discussed infra § 157. In the ab- 
sence of a provision to the contrary in the con- 
tract,SS the employee ordinarily is entitled to pay¬ 
ment of his wages in money.S7 The fact that an 
employee acquiesces in the practice of paying him 
by check does not show his agreement to accept the 
check as satisfaction of his claim for compensa- 
tion irrespective of whether or not he subsequently 
receives payment on it,®^ and, where a salary check 
is stolen from the employee and cashed by another 
on a forged indorsement, it has been held that the 
employer remains liable for the salary.S9 

Payment in stock. By agreement of the parties, 
provision may be made for payment of employees in 
corporate stock.An employee is entitled to pay¬ 
ment in stock, computed at its then market value, 
where the contract provides for the payment of 
Services in stock,^^ and employees agreeing to take 
stock in a Corporation to be organized may refuse 
it where the corporate property has been mortgaged 
contrary to the agreement, thus reducing the value 


of the stock.SS 'If the contract provides for pay¬ 
ment in cash and stock and limits the employee’s 
entire stockholding to a fixed amount, he is entitled 
to payment in cash and stock until his entire stock- 
holdings equal the limited amount, and after that to» 
payment entirely in cash. 9 3 

c. Recovery of Payments 

Ordinarily an empioyep cannot recover ba©k pay¬ 
ments of compensation voluntarily made to his employee^, 
as in the case of advances against future commissions. 

Generally, where an employer has voluntarily- 
made a payment of wages, he cannot recover it 
back,®^ even though the employee by his subsequent 
conduct would have forfeited the right thereto if 
it had not been made.95 However, he may recover 
back any overpayments secured through fraud^® or 
mistake.97 It has also been held that an employer 
is entitled to recover the unearned portion of an 
annual bonus where the employee voluntarily quit 
his position before the end of the contract year.^®' 

Advances against commissions. Where the con¬ 
tract of employment provides for advances to the' 
employee, to be charged to, and deducted from, the 
commissions agreed to be paid to him as the same 


85. Mich.—Adolph v. Cookv/are Co. 

of America, 278 N.W. 687, 283 

Mlch. 561. 

Pa.—Miller v. Thomas, Com.Pl., 48 
Dauph.Co. 103. 

Form and medium of payment gen¬ 
erally see the C.J.S. title Payment 
§§ 13-37, also 48 C.J. p 595 note 64 
-p 630 note 72. 

Other tlian moiiay 

Payment of wages or salaries may 
be made in something other than 
money, in absence of contrary stat¬ 
utory provision.—Setree v. Falkner, 
Ohio App., 50 lsr.E,2d 412. 

86. Tex.—Attoyac River Lumber 

Co. V. Payne, 122 S.W. 278, 57 Tex. 
Civ.App. 327. 

39 C.J. P 188 note 45. 

87. Minn.—Hoy v. Hoy, 188 N.W. 
263, 1152 Minn. 206. 

39 C,J. p 188 note 44. 

88. Mo.—Rettingliouse v. Krey 
Packing Co., App., 200 S.W.2d '584. 

89. Mo.—Rettinghouse v. Krey 
Packing Co., supra. 

90. Mont.—Davls v. Sullivan Gold 
Mining Co., 62 P.2d 1292, 103 Mont, 
4'52. 

Eanployer^s option 

Fact that mining Corporation em¬ 
ployees who had agreed to accept 
wages in stock of another Corpora¬ 
tion were paid in money disclosed 
intent that agreement was not abro- 
gation of origin^l contract, but mere 
modifleation giving 'employer option 
to pay wages in money or stock.— 

56 C.J.S.-36 


Davis V. Sullivan Gold Mining Co... 
supra. 

91. Md.—Schneider v. Hagerstown 
Brewing Co., 110 A. 218, 186 Md. 
rsi. 

39 C.J. p 189 note 46. 

92. lowa.—Tracey v. Judy, 210 N. 
W. 793, 202 lowa 646. 

93. Ind.—Princeton Coal Co. v. 
Dorth, 133 N.E. 386, 191 Ind. 616, 
24 A.L.R, 1471, dissenting opinion 

133 N.E. 500, 191 Ind. 615, 24 A. 
L.R. 1471, rehearing denied 134 
N.E. 275, ,191 Ind. 615, 24 A.L.R. 
1471. 

N.T.—Maune v. XJnity Press, 124 N. 
T.S. 504, 139 App.Div, 740. ‘ | 

94. La.—Jones v. Ernst & Ernst, 

134 So. 375, 172 La. 406. 

N.Y.—Larsen v. MeCann, 68 N.Y.S. 

2d 352, 188 Misc, 752. 

Tex.—Peacock v. Joy, 153 S.W.2d 
440, 137 Tex. 387. 

Recovery of payments generally see 
the C.J.S. title Payment §§ 132- 
160, also 48 C.J. p 734 note S-p 
774 note. 36. 

DPtai knowledfife of facts 

Where salesman entered into a 
new written agreement with em¬ 
ployer each year, which contained 
same provision, that salesman would 
be credited with commissions only 
on merchandise sold to dealera call- 
ed on by salesman within thirty 
days before receipt of order, em¬ 
ployer, who on yearly settlement 
with salesman paid commissions 

,S6J 


without regard to* thirty-day provi¬ 
sion, could not set ofC sucli alleged 
overpayment of commissions In pre- 
vious years against commissions, 
earned under a new contract of em¬ 
ployment, since payments were vol¬ 
untarily made by employer with fulli 
knowledge of all the facts and with¬ 
out any fraud, duress or extortioa 
by salesman.—Hood v. Sioux Steel 
Co., 287 N.W. 636, 67 S.D. 1. 

In the absenoe of a special agree. 
ment, an employer may not recover 
back wages or equivalent drawlngs 
paid during a period of completed 
employment.—Kleinfeld v. Roburn. 
Agencies, 60 N.Y.S.2d 485, 270 App. 
Div. 509. 

95. Vt.—Winn v. Southgate, 17 Vt. 
355. 

j 96. Me.'—Rundlett Co. v. Morrison,. 
115 A. 247, 120 Me. 439. 

39 C.J. p 189 note 61. 

97. U.S.—Timberlake v. Day & Zim- 
merman, D.C.Iowa, 49. F.Supp. 28. 

Beduction in grade 

In ordnance piant guard’s action 
to recover wage and hour benefita 
under Fair Labor Standards Act^ 
employer, on counterclaim, was en- 
/titled to recover overpayments made 
to guard by mistake after guard 
was reduced in grade.—Timberlake 
V. Pay & Zimmerman, supra. 

98. La.—United Shoe Store^ Co. v. 
Pryer, 135 Sa. 50» 16 X4av.^VPP* 605. 
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may accrue, tlie employer may recover back any ex- 
cess of advances over the coinmissions earned, if 
there is an expressas or impliecl^ agreement to re- 
pay such excess, or if by breacb of his contract the 
•employee disabled himself from earning the com- 
missions,2 subjcct, howeverj.to any provision in the 
oontract guarantceing to the employee a minimum 
compensation.3 

It is generally held that in the absence of either 
an express or implied agreement or promise to re- 
pay advances in excess of commissions earned, the 
employer has no remedy against the employee,^ 
even though the contract, in terms provides that 
there shall be scttlements between them monthly;^ 
the sole source of rcimbursement is the commissions 
and no personal liability rests on the employee to 
repay advances.^ The rule prccluding the employ¬ 


er recovery of excess advances applies where the 
circumstances are such as to prevent implication of 
an enforceable promise to repay,and the employee 
is not liable for repayment notwithstanding the con¬ 
tract in terms provides that the employer agrees 
‘*to loan and advance” a fixed amount periodically 
to the employee, where other provisions in the con¬ 
tract Show clearly that the parties regarded the 
payment as an advance and not as a loah.s Accord- 
ing to some decisions, howevcr, an employer is en- 
titled to recover advances in excess of the commis¬ 
sions earned even in the absence of an express agree¬ 
ment or promise to repay the excess advances.9 

Where the employer has agreed to cancel the em- 
ploycc^s overdrafts, he cannot recover the amount 
thercof.io Also, where excessive advances are 
made to an employee under a contract providing for 


99. Minn.—Coi-pus Juris QLiLOted in 
St. Anthony Molor Co. v. ratter- 
son, 221 N.W. 719, 720, 175 Minn. 
624. 

N.Y.—-Harris v. A. & J. Freed Cor¬ 
poration, 8 N.Y.S.2d 229—Ric« v. 
noborts, 140 N.Y.S. 114. 

Contract coustrued as a -whole 
N.Y.—S. W. Farber, Inc., v. Eisen- 
hardt, 8 N.Y.S.2d 662, 167 Misc. 
725. 

1. 111.—^Western Picture Prame Co. 

V. Tuchin, 55 ]Sr.E.2d 113, 323 111. 
App. 276. 

Minn.—Corpus Juris quoted in St, 
Anthony Motor Co. v. Patterson, , 
221 N.W. 719, 720, 17'5 Minn. 624. 
N.Y.—Schwed v. E. N. Kennedy, I 
Inc., 221 N.Y.S. 179, 220 App.Div. 
180. 

39 C.J. p 1'63 note 12. 

Sf. N.Y.—Johnson v. Quayle & Son 
Corporation, 257 N.Y.S. 874, 236 
App.Div. 351—SchWfid v. E. N. 
Kennedy, Inc., 221 N.Y.S. 179, 220 
App.Div. 1S9. 

•3. N.Y.—-Bice v. Boberts, 140 N.Y. 

S. 114. 

89 C.J. p 153 note 13. 

4. Conn.—Sutton v. Avery, 44 A.2d 
701, 132 conn. 397. 

Oa.—^Corpus Juris oited in Smith v. 
Franklin Printingr Co., 187 S.E. 
904, 905, 54 Ga.App. 385-—Pried V. 
Portis Bros. Hat €o., 152 S.E, 161, 
41 Ga.App. 30. 

Jll.—Nelson v. American Business 
Bureau, 241 Ill.App. 432—Srere v. 
Bapp, 233 I11.APP. 190. 

Ky.—Corpus Juris oited In Hibbs- 
Kiefer Hat Co. v. Schneiderhan, 33 
S.W.2d 304, 306, 236 Ky. 470. 

Da.—American Furniture Co. v. 

Snell, App., 164 So. 478. 

Minn.—L-eighton v. Bancamerica- 
Blair Corporation, 255 N.W. 848, 
192 Minn. 223—Corpus Juris q.uot- 
.ed tn St. Anthony Motor Co. v. 


Patterson, 221 N.W. 719, 720, 175 
Minn. 624. 

N.J.—Corpus Juris oited in Veteran 
Realty Co. v. Marks, 167 A. 452, 

9 N.J.Misc. 1207, afflrmed 166 A. 
148, 110 N.J.Law 554. 

N.Y.—Posner v. Precision Shapes, 
65 N.Y.S.2d 733, 271 App.Div. 43'S 
—Buchsbaum v. Nussbackcr, 
Friedman & Goodman, 39 N.Y.S.2d 
689, 179 Misc. 647—In re Sch6m’s 
Estate, 284 N.Y.S. 274, 167 Misc. 
612—^Weinstein-Goodkind, Inc., v. 
Donovan, 266 N.Y.S. 670, 148 Misc. 
847—Denihan v. Flnn-iniand & Co., 
256 N.Y.S. 801, 143 Misc. 525— 
Spirit V. Black Diamond Furniture 
Works, 241 N.T.S. 104, 137 Misc., 
398—Markstein v. M. Ufland & Co., 
214 N.Y.S. 476, 126 Misc. 683. 

W.Va.—^Corpus Juris oited in Rich- 
mond Dry Goods Co. v. Wilson, 
141 S.E. 876, 105 W.Va. 221, 67 A. 
D.R. 35. 

Wis.-—Shal-er Umbrella Co. v. Blow, 
227 N.W. 1, 199 Wis. 489. 

39 C.J. p 154 note 14. 

No personal charge 

Provision for salesman's drawing 
account, providing that excess of 
drawing account over commissions 
due at end of year would not be per¬ 
sonal charge against salesman, was 
held to mean that balance of draw¬ 
ing account above expenses was 
salesman'.^.—Gross Bergman Mfg. 
Co. v. Feil, 250 P. 387, 80 Colo. 209. 
Drawing aocount against profits 
Where agreement providod that 
department manager was to have 
weekly drawing account to be charg- 
ed against his shar.e of net profits, 
and there were no profits, he was 
not chargeable with amounts drawn 
by him.—Anagnosti v. Almy, 147 N. 
E. 854, 252 Mass. 492. 

Admlssion of liability 

Salesman, signing statement show- 
ing excess of drawing account pay- 
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ments over commissions earned, 
does not thereby admlt liability for 
difference.—Roofing Sales Co. v. 
Rose, 137 A. 211, 103 N.J.Law 553. 

5. Minn.—€orpus Juris ftuoted in 
St. Anthony Motor Co. v. Patter¬ 
son, 221 N.W. 719, 720, 175 Minn. 
624. 

N.Y.—Strauss v. Arthur Wolfsohn 
Co., 169 N.Y.S. 78, 95 Misc. 171. 

6. Ky.—Plibbs-Klefer Hat Co. v. 
Schneiderhan, 33 S.W.2d 304, 236 
Ky. 470. 

N.Y.—Denihan v. Finn-Iflland & Co., 
256 N.Y.S. 801, 143 Misc. 525. 

7. La.—American Furniture Co. v. 
Snell, App., 164 So. 478. 

N.J.—Roofing Sales Co. v. Rose, 137 
A. 211, 103 N.J.Law 563. 

Subse^uent promise without cousld. 
eratlou 

Where salesman was employed on 
commission basis but employer 
guaranteed weekly rcturn of an 
amount equal to salesman's mini¬ 
mum reciuirements for living and 
traveling expenses, salesman’s in¬ 
definite promise to reimburse em¬ 
ployer for advances exceeding com- 
missions if futuro circumstances 
permitted It, made after salesman 
auit, was not an absolute promise to 
pay as matter of law, and was with¬ 
out consideration and employer 
couid not recover thercon.—Sutton 
V. Avery, 44 A.2d 701, 132 Conn. 397. 

8. N.Y.—Samuels v. Bloom, 164 N. 
Y.S. 189, 91 Misc. 7. 

9. Ala.—Liberty Nat. Life Ins. Co. 
V. Longshore, 132 So. 614, 222 Ala. 
408—Beck V. West & Co., 6 So. 
70, 87 Ala. 213. 

39 C.J. p 154 note 17, p 166 note 63. 

10. Mo.—Panich v. Curtis, Owen, 
Fuller Corporation, App., 124 S.W. 
2d 619. 
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a drawing accoiint against commissions, and the 
parties thereafter enter into a new agreement for 
compensation, expressly canceling the prior agree¬ 
ment, but making no mention of the amount over- 
drawn under such prior agreement, the employee is 
entitled to his salary accruing under the new con- 
tract without deducting the overpayment under the 
original contract.^^ 

§ 121. -Presumptions 

Proof of regular and perlodic payment of an em- 
pIoyee's wages ordinarily raises a presumption of pay¬ 
ment in full. 

It will be presumed that an employee has been 
fully paid for his Services, where it is shown that 
he worked under a contract fixing his wages and 
providing for their payment periodically and that 
they were regularly paid when due,^2 especially 
where the payment was accepted without protest or 
demand for more^3 or was receipted for as wages 
in full.^4 Xhis presumption of payment follows 
from a single payment for Services for a particular 
month or other period of time, and extends to ali 
prior periods of Service,^® provided no interval of 
time has intervened between them,l7 and to all 
labor or Services rendered by an employee similar 
to his regular duties.^^ 

The presumption ■ of full payment may be rebut- 
ted by evidence of a subsequent agreement provid¬ 
ing for the payment of additional compensation if 
the employee would continue in the Service, and his 
continuing in the Service on those terms.^9 Pay¬ 
ment of an employee's wages will not be presumed 
from the employer^s ability to pay and the absence 
of reasons for his not paying.20 


§ 121 

Domestic servanfs and time laborcrs, The pre¬ 
sumption that Services have been rendered gratui- 
tously or else that they have been fully paid for is 
especially applicable to domestic servants^i and to 
time laborers22 who make no demand for further 
payment until a considerable period after the termi- 
nation of their Services. Such a presumption may 
be rebutted, however, by evidence tending to show 
that the Services were rendered with an understand- 
ing between the parties that they were to be paid 
for,2S or that no payment had been made,^^ as, for 
example, where the employee demands payment and 
the employer promises to pay at some future time.^^ 

The presumption of payment is not rebutted by a 
failure to allege payment,^6 or by the employee^s 
declarations to third persons that he made frequent 
demands for money and that the employer refused 
to pay him the amount he asked for,27 or by the 
employer's account book which was not a full record 
either of his receipts or disbursements, but which 
contained occasional charges against the em- 

ployee.28 

The presumption of payment for domestic Serv¬ 
ices applies not only to domestics living in the house- 
of the employer, but also to employees rendering 
domestic Services but not living in the employer*s, 
house,29 and to those rendering Services regarded' 
essentially as domestic Services, although called on- 
to render other Services not usually associated with 
the ordinary domestic servant.^*^ The rule cannot 
be invoked where the employer assumes relations of 
intimacy with his servant, and by what he says and: 
does indicates an intention to marry her.3l 


11. Pa.—Ruddy v. Autoirraphic 

Re&ister Co., rSS A. 308, 104 Pa. 
Super. '599. 

12. Ark,— Corpus Juris <iuoted In 

Mogridge v. Mo-Ark Oxygen Co., 
97 S.W.2d 899, 900, 193 Ark. 127. 

39 C.J. p 189 note 52. 

Burden of proof as to payment see 
infra § 129. 

13. Ind.—Starbuck v. Pletcher Sav- 
ings & Trust Co., 170 N.E. 863, 91 
Ind.App. 221. 

14. Ark.— Corpus Juris (luoted in 

Mogridge v. Mo-Ark Oxygen Co., 
97 S.W.2d 899, 900, 193 Ark. 127. 

15. Ark.— Corpus Juris (lUOted in 

Mogridge v. Mo-Ark Oxygen Co., 
97 S.W.2d 899, 900, 193 Ark. 127. 

Tenn.—Shuman v. Clater, 3 Head 
445. 

16. Ark.— ^Corpus Juris quoted in 

Mogridge v. Mo-Ark Oxygen Co., 
97 S.W.2d 899, 900, 193 Ark. 127. 

Tenn.—Shuman v. Clater, 3 Head 

445. 


17. Ark.— (Corpus Juris a^ioted in 
Mogridge v. Mo-Ark Oxygen Co., 
97 S.W.2d 899, 900, 193 Ark. 127. 

Mo.—Bougher v. Kimhall, 30 Mo. | 
193. 

18. Ark.— Corpus Juris <iuoted in 
Mogridge v. Mo-Ark Oxygen Co., 
97 S.W.2d 899, 900, 193 Ark. 127. 

Mont.—Doane v. Maroiuisee, 206 P. 
426, 63 Mont. 166. 

19. Ark.— Corpus Juris quoted in 
Mogridge v. Mo-Ark Oxygen Co., 
97 S.W.2d 899, 900, 193 Ark. 127. 

39 C.J. p 189 note 58. 

20. Ark.— ^Corpus Juris q.uoted in 
Mogridge v. Mo-Ark Oxygen Co., 
97 S.W.2d 899, 900, 193 Ark. 127. 

Mo.—Ryans v. Hospes, 67 S.W. 285, 
167 Mo. 342. . 

21. Pa.—^Witten v. Stout, 131 A. 
360, 284 pa. 410. 

39 C.J. p 189, note 60. 

22. lowa.—Yardley v. lowa Electric 
Co., 191 N.W. 791, 195 lowa 380. 
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Pa.—Paul V. Miller, 1 Lack.Leg.. 
News 151. 

23. Pa.—In re Boileau’s Estate, 18 
Pa.Dist. 320—In re Cummiskey’s; 
Estate, 18 Pa.Dist. 43. 

24. Pa.—Schreiber v. Northam, 60' 
Pa.Super. 483. 

25. Pa.—Schreiber v, Northam, su¬ 
pra. 

26. Pa.—Taylor v. Beatty, 51 A.. 
7‘71, 202 Pa. 120. 

27. Pa.~In re Hayes’ Estate, 17 Pa.. 
Super. 412. 

28. Pa.—In re Hayes' Bstate, su- 
pra. 

29. Pa.—In re Hayes’ Estate. supra. 

30. Pa.—Taylor v. Beatty, 51 A., 
771, 202 Pa. 120. 

39 C.J. p 189 note 69w 

31. Pa.—Schrader y. Beatty, 5'6 A,. 
958, 206 Pa. 184.. 
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§ 122. Nature and Form of Remedy 

A servant has the right to enforce his claims against 
'his mastep by an honest resort to the courts. Depending 
on the clrcumstances, the action is either on the con- 
tract for wages due, or on quantum meruit for the value 
of the Services rendered. 

A servant has the right to seek enforccment of 
his claims against his master by a temperate and 
honest resort to the courts,32 even while stili in the 
employ of the master.^s 

The recovery of wages as such should be had in 
an action for wages based on the contract,^^ at 
least as tong as the contract remains in force.35 
When the employer commits a breach of the em- 
■ployment contract, while the employee may recover 
the wages due him under the contract,he may 
also, if he so eleets, disregard the contract and sue 
±0 recover what his services are rcasonably worth,^? 
although there is some authority to the contrary on 
this latter point.^s Moreover, it has been held that, 
where the contract is terminated and nothing re- 
mains to be done except payment of money, a suit 
may be maintained on a promise under the common 
counts.^^ In a proper case an employ ee may main- 
tain a suit, based on quasi contract, for unjust en- 
richment.40 

Actions for breach of employment contracts gen- 


erally are considered supra § 11 and actions by an 
employee for wrongful discharge supra §§ 47-59. 
Actions by employccs to recover compensation for 
use of inventions are considered supra § 73 f. Ac¬ 
tions by employees of a Corporation against stock- 
holders to enforce the stockholders’ statutory lia- 
bility -are considered, together with actions to en¬ 
force stockholders’ statutory liability to creditors 
generally, in Corporations §§ 678-705. ; 

Ejfcct of Union agreements. Under the Railway 
Labor Act a single employee suing on his contract 
of employment to enforce his individual right to re-' 
cover pay does not sue directly on the collective 
agreement made between the carricr and a union as 
a complete contract made for his benefit,“but sues 
on his parol contract of hiring which adopted those 
terms of the collective agreement which are applica- 
ble to him .^2 

Rccovcry on quantum meruit generally, A recov¬ 
ery on quantum meruit, for the reasonable value of 
the Services rendered, may be had where the em- 
ploycr accepts and benefits by Services rendered in 
aiiticipation of a formal contract which is never 
made,or under a contract which is silent as‘to the 
amouiit of wages to be paid,^^ or, as appears in 
Frauds, Statute of, § 259, under a contract which 


32. Mo.—M. F. A. MiLllng Co. v. 

Unemployment Compensation 

CommiBsion, 169 S.W.2d 929, 350 
Mo. 1102, 146 A.L..K. 239, 

N.T.—Brinlc v. Fay, 7 Daly 662. 

33. Mo.—M. F. A. Milling Co. v. 

Unemployment Compensation 

Oommission, 169 S.W.2<1 92 9-- 3’5Q 
Mo. 1102, 146 A.L.R. 239. 

N.T.—Brink v. Fay, 7 Daly 602. 

34. S.C.—King v. Western Union 
Tol. Co., 65 S.E. 944, S4 S.C. 73. 

39 C.J. p 190 note 77. 

35. Conn.—Viali v. LJonol Mfg. Co., 
98 A. 329, 90 Conn. 694. 

39 C.J. p 100 note 7G. 

DG. U.S.—Taylor v. Tulsa Tribune 
Oo„ C.C.A.Okl., 136 F.2(a 931. 

Pa.—Millcr v. Thomas, Coin.Pl., 48 
Dauph.Co. 103. 

89 C.J. p 190 note 74c 
Contract provision as not exclusive 
R«eturn of corporation’s stock and 
its corporate and trado-names to 
peller thereof, as providod by sale 
contract in event of buyer’s default, 
was not seller's exclusive remedy 
barring recovery of damages for 
buyer's breach of contract by fail- 
ure to pay seller agreed salary for 
entire stipulated period of his em¬ 


ployment by buyer.—In re Hale 
Dosk Co., C.C.A.N.Y., 9.7 F.2d 3‘72. 

37. Mont.—Davis v. Sullivan Gold 

Mining Co., 62 P.2d 1292, 103 

Mont. 452. 

39 C.J. p 190 note 75. 

facts held not to constitute breach 
of contract so as to authorize rc- 
covory on a quantum meruit.—Park¬ 
er V. First Trust & Savings Co., 266 
F. 961—39 C.J. p 190 note 73. 

38. Mich.—Geistert v. SebefUer, 25 
N.W.2d 241, 316 Mich. 325. 

39. Ala.—Standard Lumber Co. v. 
Hosmer, 142 So. 835, 225 Ala. 321 
—Tillery v. Price, 187 So. 440, 233 
Ala, 532. 

40. N.T.—Bunnell v. Keystone Var- 
nish Co., 4 N.Y.S.2d 601, 167 Misc. 
707, amrrned 5 N.Y.S.2d 415, 2'54 
App.Div. S8'5. 

Suit held one for unjust enrichment 
N.Y.—Bunnell v. Keystone Varnish 
Co., supra. 

41. U.S.—Illinois Cent. R. Co. v. 
Moore, C.C.A.Miss., 112 P.2d 9'59, 
reversed on other grounds 61 S.Ct. 
764, 312 U.S. 630, 85 L.Ed. 1080. 

Who may institute action on collec¬ 
tive bargaining contract generally 
I see supra § 28 (83). 

564 


The reasoa for the nale is that, 
while collective agreement may con- 
tain a contract between union and 
carrler, it is not itself a contract 
of employment auid binds no one to 
serve the carrier ‘and binds carrier 
to hire no particular person but is 
only a basis agreed on as mutually 
satisfactory for making contracts of 
employment.—Illinois Cent. R. Co. v. 
Moore, supra. 

42. U.S.—Illinois Cent. R. Co. v. 
Moore, supra. 

43. Ind.—Maebeth-Evans Glass Co. 
V. Amama, 05 N.E. 228, 176 Ind. 1. 

44. Ga.—Bentley v. Smlth, 69 S.E. 
'720, 3 Ga.App. 242. 

La.—McWilliams v. Elder, 27 So. 

353, 52 La.Ann. 095. 

Agreement to pay reasonable com¬ 
pensation 

Where employer did not perform 
promise to pay employee reasonable 
compensation for inventions turned 
ovor to employer, employee could re¬ 
cover under count in indebitatus as¬ 
sumpsit.—Corthell v. S u m m i t 
Thread Co., 167 A. 79, 132 Me. 94, 
92 A.L.R. 1391. 

nate of comznlssion. to be arranged 
Under contract of employment 
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'cannot be enforced becaitse of the statute of frauds. 
It will not be allowed where suit is brought on the 
'contract to recover the contract wages,^^ or where 
the Services' ha ve already been fully paid for un¬ 
der the'contract as proved, an alleged agreement to 
pay an additional amount not being established,^^ 
or where no Services whatever have been rendered 
because of injuries received by the employee in- 
capacitating him for work under the contract.'^'^ If, 
in the latter case, the employer agrees to pay him 
the usual wages in lieu of damages, the employee's 
remedy is on the special agreement.^s 

Employment by the day, weekj or m-onth, Where 
:an employee is hired and paid by the day, week, 
or month, on breach of the contract by his employer 
'he may sue on the contract to recover all wages due 
•and unpaid^^ or in quantum meruit for the reason- 
able value of the Services rendered.^O 

Prevention of performance, Where full perform- 
■•ance of the'contract is prevented by the employer, 
the employee, if he has fully performed his part of 
•the contract, may sue on the contract®^ or in quan¬ 
tum meruit for the Services performed.52 Howev- 
er, if the employer has prevented the performance 
'Of the entire Service contracted for, the employee^s 
•sole remedy is on the contractas 

After discharge for caiLse, Recovery for Services 
Tendered by an employee discharged for cause after 
•part performance, where allowed, must be on the 
•contract in some jurisdictions,®^ in others on a 
-quantum meruit.®^ • However, after discharge, 
whether for or without cause, there can be no re¬ 


covery on the contract for wages or salary accru- 
ing after discharge^® or for advances on account 
thereof;57 but the employee may recover on quan¬ 
tum meruit for Services rendered after his dis- 

charge.SS 

Commissions and profits. Where the contract al- 
lows the employee commissions or a share of the 
profits, at least in the absence of grounds for an ac- 
counting in equity, a recovery thereon must be by 
an action at law.^^ It is not necessary that the em¬ 
ployee should sue on a stated account or for an ac- 
counting, but he can bring his action for a specified 
amount due him.®® It has been held, however, that 
after a contract has been terminated, so that noth- 
ing remains to be done except payment of money, 
an action on the common counts will lie for commis¬ 
sions or a share of the profits earned;®! but, where 
plaintiff seeks commissions which he would have 
made under the contract had it not been breached, 
his action must be on the contract»®^ 

Actions for accounting. Where a fiduciary rela- 
tion exists between an employer and employee, an 
action by the latter for an accountitlg in equity will 
lie.63 An employee whose compensation is based 
on commissions^^ or. profits of the business®^ may, 
in most jurisdictions, bring an action in equity 
against his employer for an accounting, especially 
where he is employed by a partnership and a recov¬ 
ery of his share of the profits involves an account¬ 
ing between the partners themselves and his 
right to an accounting is not suspended or defeated 
by' the fact that he is about to Become a competitor 
of his employer in the same kind of business.®'^ In 


tprovidlng for a dra-wing account 
•against commissions and stating 
that rate of commissions should he 
mutually arranged, employee could 
not recover on express contract, but 
■could recover on quantum meruit.— 
Finkel v. Rose, 21 N.T.S.2d 46. 

•45. S.C.—King v. Western Union 
Tei. Co., 65 S.E. 944, 84 S.C. 73. 
46. N.T.-^Young v. Farwell, 59 N. 

E. 143, 16-5 N.T. S41. 

•47. Ind.—Louisville, N. A. & C. R. 
Co. V. Barnes, 44 N.E. 1113, 16 Ind. 
App. 312. 

48. Ind.—Louisville, N. A. & C. R. 

Co. V. Barnes, supra. 

■49. N.T.—Purdy v. C.C.White Paper 
Mfg. Co., 61 N.Y.S. 254, 29 Misc. 
776. 

.50. N.Y.—Bozzone v. Stafford, 146 
N.Y.S. 1076, 8'5 Misc. 63. 

.'51. Mich.—Nyman v. B. S. Chapin, 
Inc., 238 N.W. 195, 255 Mich. 442. 
39 C.J. p 190 note 88. 

53.' N.Y.—Welch v. Livingston, 67 
N.Y.S. 149, 33 Misc. 116. 


53. Cal.—Payne v. Pathe Studios, 
44 P.2d 598, 6 Cal.App.2d 136. 

39 C.J. p 190 note 90. 

64. Md.—Jcnkins v. Long, 8 Md. 
132, 142. 

39 C.J. p 190. note 91. 

56. Ga.—Parker v. Farlinger, 50 
S.E. 98, 122 Ga. 315. 

39 C.J. p 190 note 92. , 

58. Me.—Harrington v. Empire 
Cream Separator Co., 115 A. 89, 
120 Me, 388, 17 A.L.R. 628. 

39 C.J. p 190 note 93. 

57. N.Y.—Woolf V. Turkel, 115 N. 
Y.S. 250. 

58. La.—Menard v. Edmond Weil, 
Inc., 119 So. 273. 9 La.App. 254. 

59. N.Y.—Peck v. Philipson, 37 N. 
Y.S.2d 788, 265 App.Div. 110—La 
Dreire v. Martin, 56 N.Y.S.2d 436. 

39 C.J. p 190 note 96. 

60. Tex.—Lewis v. Kelly, Civ.App., 
233 S.W. 993. 

61. Ala.^—Standard Lumber Co. v. 
Hosmer, 142 So. 825, 225 Ala. 321 
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—Navco Hardwood Co. v. Becks, 
134 So. 4, 222 Ala. C31. 

62. Ala.—Standard Lumber Co. v. 
Hosmer, 142 So. 825, 225 Ala. 321. 

63. Or.—Hurlburt v, Morris,> 135 P. 
531, 68 Or. 259. 

39 C.J. p 215 note 87. 

64. Ark.—Hamilton Depositors Cor¬ 
poration V. Bro-wne, 136 S.W.2d 
1031, 199 Ark. 953. 

39 C.J. p 215 note 90. 

65. Md.—Vincent v. Palmer, 19 A.2d 
183, 179 Md. 365—Zalis v. Orman, 
199 A. 877, 175 Md. 100—Legum v. 
Campbell, 131 A. 147, 149 Md. 148. 

Or.—Elliott V. Murphy Timber Co., 
244 P. 91, 117 Or. 387, '48 A.L.R. 
1043. 

Pa.—Goldberg v. Davis Mfg. Co., 
Com.Pl., 57 I)auph,Co. 169. 

39 C.J. p 21-5 note 91. 

66. 111.—Channon v. Stewart, 103 
IU. '541. 

67. Pa.—McGann v. Ruggles-Coles 
Co., 3 Pa.Dist. & Co. 646. 
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a few jurisdictions, however, it has been held that, 
in the absence o£ iinusual circumstances, a bili in 
equity for an accounting will not lie^s and that the 
proper remedy is an action at law.^^ 

A suit in equity for an accounting will not lie 
where there is an adequate remedy at lavv,*^® but a 
suit for an injunction and an accounting will not 
be dismissed where the remedy at law is only par- 
tial and not complete.'^! 

§ 123. Conditions Precedent 

Where the contract clearly provides that the perform- 
ance of speclfied acts shall be conditions precedent to a 
suit on the contract, the court, within certain limits, 
will enforce such provisions. 

Where the contract clcarly provides that the per- 
formance of specified acts shall be conditions pre¬ 
cedent to a suit on the contract, the court, within 
certain limits, will enforce such provisions.^2 Thus 
a provision for Service on the employer of a nolicc 
of the employee^s claim will be enforccd.'^^ How¬ 
ever, where the contract provides for the sccuring 
of a certificate of a third person, a recovery is per- 
missible notwithstanding a failurc to furnish a cer¬ 
tificate where it is unreasonably withhcld.^^ Where 
the contract provides for the rcturn of papers by 
the employee as “a prerequisite to a final scttle- 
menf' bctwccn the parties, the rcturn of the papers 
is not a condition precedent to suit for damages, 
although it is to any rccovcry of wages under the 
contract.'^? 

An employee who secks to rccovcr a moncy judg- 
ment for wages carned and past duc to him, in ac- 
cordance with a scale fixed by contract, has been 


held not to be required first to resort to adminis¬ 
trative proceedings under the national or state la¬ 
bor relations aets.'^® It has been held that the fail- 
ure of an employee to pursue the method of pre- 
senting grievances sct up by the agreement between 
the employer and the employee’s union precludes his 
recovery of wages due under such agreement.'^ 
However, it has also been held that a provision in 
a contract between an employer and a union pro- 
viding for the arbitration of differences arising from 
the violation of the agreement does not make ar¬ 
bitration a condition precedent to an action for 
wages due under the contract,particularly where 
the agreement does not contain a provision making 
an arbitration award a condition precedent to a 
right of action.70 Certainly the siibmission of the 
controversy to arbitration is not a condition pre¬ 
cedent to an action where the collective bargaining 
contract providing for such arbitration is void for 
want of authority of the union to make it.®® Provi¬ 
sions in a union contract with an employer setting 
up machinery whereby employecs may obtain the de- 
cision of the officials of the employing company on 
supposed grievances does not make resort to such 
machinery a condition precedent to an action for 
overtime under the contract. 

A demand for paymcnt is not a condition pre¬ 
cedent unless the contract specifically so provides.®^ 

Financial ability of employee» Under a statute 
providing that the labor commissioncr shall prose¬ 
cute actions for wages of persons who are financial- 
ly unable to employ counsel, it is not a condition 
precedent to the bringing of an action by the com¬ 


es, N.Y.—Schwartz v. Marjol-et, 

Ino., 212 N.Y.S. 464, 214 App.Div. 
•530—Block V. Selectar Mfg. Corp., 
56 N.y.S.2d 84'5. 

39 C.J. p 216 note 96. 

69. N.Y.—Sloane v. United Feature 
Syndicate, 238 N.Y.S. 91, 135 Misc. 
365—Block V. Selectar Mfg, Corp., 
56 N.Y.S.2d 845. 

39 C.J. p 215 note '95, 

70. IlL—Vancil v. Schuette, 179 111. 
App. 546. 

71. IU.—Ledford v. Ohicago, M., St. 
P. & P. R. Co., 18 N.E.2d 668, 298 
Ill.App. 298. 

72. U.S.—United Autographlc Reg- 
ister Co. v. Wight, C.O.A.Mo., 2'72 
F. 645. 

73L Ind.—Prudential Ins. Co. v. My- 
ers, 44 N.E. 6'5, 1'5 Ind.App. 33C. 
Wash.—Dunlap v. West Const. Co., 
162 P.2d 448, 23 Wash.2d 827. 

74. Mo.—Klnnerk v. Philadelphia 
Ball Club, 92 Ko.App. 669. 
Reauirement of approval of third 


person as to contracts generally 
see Contracts §§ 496-500. 

75. U.S.—United Autographic Reg- 
ister Co. v. Wight, C.C.A.Mo., 272 
F. 645. 

76. N.Y.—Reichej^t v. Quindazzi, 6 
N.Y.S.2d 284. 

77. Tex.—^Wyatt v. Kansas City 
Southern Ry. Co., Civ.App., 101 S. 
W.2d 1082. 

78. U.S.—GatlifC Coal Co. v. Cox, C. 
C.A.Ky., 142 F.2d 876. 

Utah.—Latter v. Holsum Bread Co., 
160 P.2d 421, 108 Utah 364. 

79. Mich.—Ensley v. Associated 
Torminals, 8 NW.2d 161, 304 Mich. 
522. 

80. U.S.—Ballard v. Consolidated 
Steel Corp., U.C.Cal., 61 F.Supp, 
996. 

81. Tex.—Texas & New Orleans R. 
Co. V. MeCombs, 183 S.W.2d 716, 
143 Tex. 267. 

82. U.S.—Huff v. Ford, D.C.Fla., 289 
F. 868, reversed on other grounds, 
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C.C.A., 296 F. 662, certiorari de- 
niod 45 S.Ct. 90, 266 U.S. 602, 69‘ 
L.Ed, 462. 

Tex.—Rhodes v. Bryson, Civ.App., 
272 S.W. 617—Aldridgo Lumber- 
Co. V. Graves, Civ.App., 131 S.W.. 
846. 

Accounting 

Where an action in equity by an. 
employee against his employer for 
an accounting is otherwise proper¬ 
as discussed supra § 122, It may be- 
brought after the making of a prop¬ 
er demand.—Lestcr v. Hinkle, 141 N. 
E. 463, 193 Ind. 605—39 C.J. p 215> 
note 88. 

Agreement to pay when able 
A demand by employee for pay- 
ment for overtime work was not a 
prerequisite to commencoment of 
suit against corporate employer, 
where definite agreement existed to* 
pay employee for overtime as soon 
as employer was financially able, and 
employer was able to pay for over¬ 
time.—Cole V. Findley Tool & Die* 
Co., 287 N.W. 433,, 290 Mich. 199. 
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missioner that lack of financial ability to employ 
counsel be first determined^^ 

Waiver. The performance of a condition pre- 
cedent may be waived,84 as where the employer an- 
swers on the merits without objecting to the non- 
performance of the condition precedent.^^ 

§ 124. Time to Sue and Limitations 

An action for wages and other remuneration may be 
brought when such compensation is due and payable, and 
not before. It must be brought within the period fixed 
by a statute of limitations or by the contract. 

A suit to recover wages and other remuneration 
may not be brought until such items are due and 
payable under the contract of employment;^^ and 
this is true where the employee quits before the 
end of the term^^ or is discharged for cause.^^ ‘ 

When remuneration is due and payable, suit may 
be brought at once,^^ as in the case of wages pay¬ 
able periodically, at the end of any period,al- 
though it is not necessary that it should be.^i 
■Similarly suit may be brought at once on the ter- 
mination of a contract where it provides for the 
payment of wages from time to time as needed by 
the employee, 9 2 or where it is terminable at the 


option of either party and provides for payment 
when the Services are completed,^^ or where the 
employee quits for cause.®^ Suit to recover a share 
of the profits, ascertainable under the terms of the 
contract only at the end of the year, may not be 
brought before that time.95 

Effect of Union agreement. On the theory, con- 
sidered supra § 28 (41), that an individual member 
of a Union is not bound by the terms of a contract 
between the union and the employer relating to the 
performance of work and the payment therefor un- 
less he has assented thereto, it has been held, not- 
withstanding a union agreement relating to the time 
of payment of wages, that an individual member 
has the right to sue for his wages on the comple- 
tion of his work, in the absence of any express con¬ 
tract with him.^^ 

LimitcHon of actions. An action for wages must 
be brought within the period fixed by the statute of 
limitations expressly relating to such action,®7 or 
within a shorter time if the contract so stipulates.®® 
The application of general statutes of limitations to 
actions on contracts of emplo>ment is considered in 
Limitations of Actions § 47, and the time of accrual 
of such actions in § 133 of that title. 


'83. Cal.—MacDonald v. Neuner, 43 
P.2d 813, 6 Cal.App.2d 751. 

Minn.—French v. Lindh-Gustaf- 
son-Klopfer Co., 13 ]Sr.W.2d 479, 
216 Minn. 521. 

::Paots held not to constitute waiver 
Requirement of employment con- 
■tract with respect to filing’ of writ- 
-ten notice of employee’s claim for 
additional wages as a condition to 
recovery was not impliedly waived 
by employer by negotiations and ef- 
forts to arrive at a settlement, where 
-employee was not lulled into non- 
action by employer’s statements, 
.and, when employee’s counsel nego- 
tiated with employer, there was no 
promise or suggestion of acquies- 
•cence on part of employer in em- 
ployee’s demands.—Dunlap v, West 
■Const. Co., 162 P.2d 448, 23 Wash. 
2d 827. 

SB. Minn.—French v. Lindh-Gustaf- 
son-Klopfer Co., 13 N.W.2d 479, 
216 Minn. 521. 

86. XJ.S.—The Columbus, D.C.N.T., 
43 P. 686. 

'Time when wages due see supra § 
119. 

.Action for accounting 

An action by an employee for an 
.accounting of profits is not prema- 
•ture where it is brought after com- 
■pletion of the work and, under the 
contract, the right to a division of 
profits accrued on such completion. 
—-Cox V. Rippe, 19 N.W.2d 614, 146 
.Neb. 309. 


Time of payment fixed by directors 
An employee^s cause of action 
against employer to recover sums 
representing a bonus and dividends 
on stock was prematurely brought, 
where employee had agreed to be 
bound by action of employer’s board 
of directors and such board had pro- 
vided for payment of bonus and 
dividends on date subsequent to that 
on which employee filed his com- 
plaint.—Berkowitz v. Palm Springs 
La Quinta Development Co., 99 P.2d 
372, 37 Cal.App.2d 249. 

87. N.H.—Ackerman v. Middleby, 78 
A. 615, 75 N.H. 576. 

39 C.J. p 191 note 8. 

88. U.S.—The Columbus, D.C.N.Y., 
43 P. 686, 

39 C.J, p 191 note 9. 

Accrual of right of action for wrong- 
ful discharge see supra § 49. 

89. Cal.—Percival v. National Drama 
Corp., 185 P. 972, 181 Cal. 631. 

39 C.J. p 191 note 10. 

Actions held not premature 
Okl.—Kemp v. Roberts, 109 P.2d 327, 
188 Okl. 363. 

Vt.—Stratton v. Cartmell, 42 A.2d 
419, 114 Vt. 191. 

90. Ala.—E. D. Lanford Co. v. Buck, 
124 So. 418, 220 Ala. 190. 

39 C.J. p 191 note 11. 

91. lowa.—^Yardley v, lowa Electric 
Co., 191 N.W. 791, 195 lowa 380. 

92. Neb.—Parcell v. McComber, 7 
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N.W. 629, 11 Neb. 209, 38 Am.R. 
366. 

93. Vt.—Rossiter v. Cooper, 23 Vt. 
522. 

94. Wis.—La Coursier v. Russell, 52 
N.W. 176, 82 Wis. 265. 

39 C.J. p 191 note 16. 

95. Conn.—^Woodbridge v. Pratt & 
Whitney Co., 37 A. 688, 69 Conn. 
304. 

96. Mo.—Burnetta v. Marceline Coal 
Co., 79 S.W. 136, 180 Mo. 241. 

97. U.S.—Cowles V. Arkansas & L. 
M. Ry., D.C.La., 10 P.2d 242. 

I Action held not barixed 
I U.S.—Cowles V. Arkansas & L. M. 
Ry., supra. 

Frovisions held inapplicable 

(1) A statute imposing a limita- 
tion on actions by an employer to 
enforce a contract against his em¬ 
ployee is not applicable to an action 
by the employee for wages.—Stone 
V. Bancroft, 70 P. 1017, 139 Cal. 78, 
affirmed on rehearing 72 P. 717, 139 
Cal. 78. 

(2) Poreign law held inapplicable. 
—Sabi V. Laenderbank Wien Aktien- 
gesellschaft, 30 N.T.S.2d 608, opin- 
ion supplemented on other grounds 
33 N.Y.S.2d 764. 

98. N.Y.—Better v. Prudential Ins. 
Co., 11 N.Y.S. 70, 16 Daly 344. 
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, Laches, An action for remuneration may also be 
barred by laches in a proper case.99 

§ 125. Defenses 

Matters germane to the cause of action for wages and 
presenting a legal reason why the plaintiff shouid not re- 
cover constitute a good defense to such action* 

In general, matters which are germane to the 
cause of action for wages and which present a le¬ 
gal reason why plaintiff shouid not rccover con¬ 
stitute a good defense to such action.^ On the 
other hand, matters which are not germane to the 
cause of action pleaded^ or which do not present a 
valid reason why plaintiff shouid not recover^ are 
not valid defenses. 

Accordingly it is not a defense that the em- 
ployee^s work was unskillfully done where he is 
sccking to recover the rcasonable valuc of his Serv¬ 
ices in quantum mcruit<^ or where it is shown that 
the unskillful work wa,s other than that contracted 


for and for which the empioyee seeks to recover 
wages that the employee had broken an agree- 
ment which formed the inducement for the cm- 
ployment, it appearing that the broken agreement 
was not the contract of employmcnt and was en- 
tcred into with some one other than the employer;®' 
that the work in which the employee was engaged 
was being done for some one else other than the 
eniployer where it appears that, notwithstanding 
such fact, the cmploycr had obligated himself by 
contract to pay for it;*^ that the members of the 
cmploycr firm had agreed among themselves that 
one of their number shouid be responsible for pay- 
ment of the employee^s wages where it was shown 
that the employee was employcd by the firm;8 or 
that the Services rendered to the employer were of 
an immoral nature and on an illcgal cons-ideration 
where it appears that, although the employee was 
not in fact marricd to the cmploycr, the employer 
had fraudulently induced her to believe that she 


as. XT.S.—Huff V. Ford, C.C.A.Fla., 
21)6 F. 653, certiorari denied 45 S. 
Ct. 90, 266 U.S. 602, 69 L.Ed. 462. 
Pa.—Benson v. Rlleiffh Window Dis- 
play Service, Com.PI., 39 Luz.Leg:. 
Reg. 90. 

Befeu.se held not sustalnalble 

A defonso of laches is not sustaln- 
able where the suit for an account- 
ing is brought within two months 
after expiratiou of tho contractual 
period of Service and, under the con¬ 
tract, a per cent of the profits was 
not to be paid to the omployee un- 
til the expiration df such period.— 
Logum V. Campbell, 131 A. 147, 149 
Md. 148. 

1, N.Y.—John.son v. Qiiayle & Son 
Corporation, 257 N.Y.S. 874, 236 
App.Div. 351. 

Waiver by employee of right to 
compensation see supra § 108. 

2. La.—Hoey v. New Orloans Great 
Northern R. Co., 105 So. 310, 159 
La. 208, 47 A.L.H. 832. 

Offer of compromlae 
Where dischargod employee’s suit 
was only for v/ages up to time of 
reinslatement, defendanfs offer of 
compromise was valucless as a de¬ 
fense, since it referred exclusivoJy to 
matters occurring subsequent to time 
of roinstatement.—Hoey v. New Or- 
leans Great Northern R. Co., supra. 
Recorery of judgment 

An employee is not precluded from 
maintaining an action against his 
employer to recover notary foes to 
which he is entitlod, and which he 
paid over to the employer under 
threat of discharge, by his recovery 
of damages for breach of the con¬ 
tract of employmcnt.—Millsap v. 
National Funding Corporation, 152 
P.2d 634, 66 Cal.App.2d 658. 


3. La.—Rogors v. Estate of Peter 

Jung, App., 176 So. S86. 

Particiilar matters held not valid de¬ 
fenses 

(1) In €mployee’s action against 
corporate employer for overtime 
work, employer could not rely on 
defenso that employee and his su¬ 
perior had a secret agreement which 
was not binding on Corporation, 
where superior was general manager 
who would bo presumed to have au- 
thority to hlre men and determino 
their rate of pay, and employee’s 
timecards showing amount of over¬ 
time were not kept in secret places. 
—Colo V. Pindley Tool & Die Co., 
2S7 N.W. 433, 290 Mich. 199. 

(2) persons employing and assist- 
ing another to sell, and recciving 
proceeds of his sale of stock in Cor¬ 
poration about to be organized by 
them cannot avoid their contractual 
obligation to pay him commission on 
ground that he was engaged in 
scheme to defraud customers by 
selling worthless securities of Corpo¬ 
ration without assets.—Sheridan v. 
Wober, 299 N.Y.S. 726, 252 App.Div. 
398. 

03) In action for commissions al- 
Icgudly due under employmcnt con¬ 
tract, allegod fact that contracU*» on 
which commissions were baaed werc3 
subject to renegotiation to reduce 
the amount of excessive profits was 
not a defense.—Atkinoon v. New 
Britain Mach. Co., C.O.A.Ill., 164 F. 
2d 895. 

(4) Other matters.—Huff v. Ford, 
D.C.Pla., 2S9 F. 868, reversed on oth¬ 
er grounds, C.C.A., 296 F. 652, cer¬ 
tiorari denied 45 S.Ct. 90, 266 U.S. 
602, 69 L.Ed. 462. 
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4. Mo.—Chote V. Danzero, App., 202 

S.W. 688. 

Neoessity of beaiaflt to employer 
Employer is not liable for labor 
which doos not conform to speciflea- 
tions unless employer receives bene¬ 
fit.—Hager v. Standard Island Creek 
Coal Co., 155 S.E. 540, 109 W.Va. 490. 

Where work is worthless and witlu 
out value because of the employee’» 
lack of skill, ho cannot recover.— 
Shasta OU Co. v. Halliburton Oil 
Well Cemonting Co., Tox.Civ.App., 
10 S.W.2d 607, error refusod. 

5. lowa.—Redfield v. Boston Piano- 
& Music Co., 160 N.W. 034, 178 
lowa 1275. 

8. N.y.—Pollack V. Rctail Tobacco^ 
nist Printlng & Publishing Co., 
Inc., 181 N.Y.S. 193. 

7. Cal.—McFadden v. Crawford, 3£H 
Cal. 662. 

Manufacture of employee^s invention 
by another 

The offleer of a large automobile 
manufacturing Corporation which 
used an invention could nelthor add 
to nor .subtract from liability under 
his contract with omployoo to pay 
royaltics, and an equitablo plea al- 
Icging that defendant did not In- 
dividually manufacture either tho 
mochanical devicc or the automo- 
biles to which it was applicd stated 
no equilablc defenso, defendant not 
being relieved of liability under his 
contract if such automobilos were 
mariuCacturcd by another for his 
benefit,—Huff V. Ford, D.C.Fla., 289 
F. 858, reversed on other grounds, C. 
O.A., 296 F. 653, certiorari denied 45 
S.Ct. 90, 266 U.S: 602, 69 L.Ed. 402. 

8, Neb.—Brower v. Wright, 41 N- 
. W. 169, 25 Neh 30&* 
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WS.9 Where the employer continued to accept the 
employee’s Services, he cannot set up the employee^s 
incompetency as a failure of performance which 
would bar recovery,lO although, as discussed infra § 
126, he may be entitled to a set-off or counterclaim 
for damages suffered thereby. Alleged illegality of 
a contract on the ground that it required perform¬ 
ance on Sunday is not sustained by a written sug- 
gestion in the employer’s letter to the employee that 
lie could take a certain Sunday train to his work.l^ 

The obtaining of employment under an assumed 
iiame is no defense where no injury to the employer 
resulted therefrom;i2 but the securing of employ¬ 
ment by falsely personating in writing another 
is a defense where a statute has made such false 
personation a misdemeanor.^S Where an employer 
lias afhrmed a fraudulently > procured employment 
contract, the fraud will not constitute a bar to an 
€mployee’s action for remuneration,^^ although, as 
considered infra § 126, he’ may set off or counter¬ 
claim for damages occasioned by such fraud. 

Payment, Payment of the full amount due an 
employee is a valid defense to an action hy the em¬ 
ployee for remuneration.15 While an offer to pay 
the full amount due and the employee^s refusal 
thereof have been held to constitute a defense, 
where the amount tendered is smaller than the 
amount due the employee^s refusal thereof is not 
a defense and it has also been held that the em- 
ployee’s rejection of a tender of commission on the 
ground that it is smaller than the amount due will 
not preclude him from recovering the proper com¬ 


mission, even though the proper commission was 
no more tha"n that tendered.^s A refusal to de- 
liver up an order on the employer for payment is 
no defense where it appears that the order had been 
presented for payment and payment' had been re- 
fused.^9 

Payment by an employer to his own agent,^0 or 
to a third person without the employee^s knowledge 
or consent,2i is not a valid defense. However an 
agreement between the employer and the employee 
that wages shall be paid to a third person is a de¬ 
fense, if followed by payment otherwise it is 
not.23 

Availability of set-off of claim in pending action. 
Under a statute so providing, it is a valid defense 
to an action by an employee for wages that an ac¬ 
tion by his master is pending in which he could set 
off his claim for wages.^^ 

§ 126. - Set-Off and Counterclaim 

Rules relating to set-off and counterclaim generally 
apply to claims by an employer for damages In an action 
brought by the employee for his wages. 

The rules of law relating to set-off and counter¬ 
claim generally apply to claims by an employer for 
damages in an action brought by the employee for 
his wages.25 Thus an employer can set off or coun¬ 
terclaim for damages resulting from the employee’s 
breach of the employment contract,25 or from the 
negligence, incompetence, or wrongful acts of the 
employee resulting in loss to the employer,^^ even 
though such loss exceeds the amount of wages 


9. Cal.—Mixer v. Mixer, 83 P. 273, 
2 Cal.App. 227. 

10. Mo.—Maratta v. Chas. H. Heer 
Dry Good^ Co., 177 S.W. 718, 190 
Mo.App. 420. 

11. Mass.—Goddard v. Morrissey, 53 
N.B. 207, 172 Mass. 694. 

19. N.T.—Foley v. Western New 
York & P. R. Co., 19 N.Y.S.- 826. 

13. N.Y.—Morgan Munitions Supply 
Co. V. Studobaker Corp., 166 N.Y.S. 
645, 100 Misc. 408. 

14. Okl.—Wrightsman v. Brown, 73 
P.2d 121. 181 Okl. 142. 

1$. Cal."—James v. Paramount-Fam- 
ous-Lasky Corporation, 33 P.2d 63, 
138 Cal.App. 585. 

N.Y.—Johnson v. Quayle & Son Cor¬ 
poration, 257 N.Y.S. 874, 236 App. 
Piv. 351. 

Ohio.—Bell V. Vardalides, App., 36 N. 
E.2d 819. 

What constitutos payment see supra 

S 120 . 

10. N.Y.—Leacock v.“ Striker, 10 N. 
Y.S. 640. 

39 C.J. p 191 note 23. 


17. La.—Rogers v. Estate of Peter 
Jung, App., 176 So. 886. 

18. Md.-—Globe Slicing Mach. Co. v. 
Miirphy, 158 A. 26, 161 Md. 667. 

19. Ark,—Burgen v. Dwinal, 11 Ark. 
314, 

20. lowa.—Kruse v. Seiffert & 

Weise Lumber Co., 79 N.W. 118, 
108 lowa 352. 

39 C.J. p 188 note 41. 

Payment to married woman of 
wages due her see Husband and 
Wife § 17. 

21. Ohio.—^Erie R. Co. v. Gugliotta, 
17 Ohio Cir.Ct.,N.S„ 516. 

22. Tex.—Lewis v. Warren, etc., R. 
Co., Civ.App., ^97 S.W. 104. 

23. 111.-—C. L. Pritchard Mfg. Co. 
V. Hartney, 68 111.App. 336. 

24. Pa.—Felpel v. Hershour, 128 Pa. 
587. 

25. N.Y.—Merlette v. North & East 
River Steamboat Cd., 13 Daly 114. 

Note for advances 
Where traveling salesrnan’s note 
for advances was to be -void if sales 
were satii^factory, the ‘ fact that in 


various settlements during succeed- 
ing four years no claim was set up 
as to note was held to show that par¬ 
ties considered it void, so that the 
note could not be set off against the 
salesman’s claim for remuneration. 
—Esterman-Verkamp Co. v. Rouse, 
278 S.W.' 124, 211 Ky. 791. 

28. N.T.—^Wagner v. G. Gaudig & 
Blum Corporation, 228 N.Y.S. 139, 
223 App.Div, 254. 

Breach of contract by employee and 
actions therefor see supra §§ 77- 
79. 

Bismissal 

Employer’s counterclaim In ac¬ 
tion for wages against ex-employee, 
based on fact that ex-employee was 
competing with employer, was prop- 
erly dismissed, in view of failure to 
Show any breach of contract by ex- 
employee or damage from ex-em- 
ployee's acts.—Rosenstein v. Smith, 
257 N.Wl '397, 218 lowa 1381. 

27. Mo.—Maratta v. Chas. H. Heer 
Dry Goods Co., 177 S.W. 718. 199 
Mo.App. 420.' 

89 C.J. p 135 note 83. 
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earned;28 and, while an employee^s fraud in pro- 
curing the employment contract is not a defense to 
his action for remuneration where the eniployer has 
affirmed such contract, as discussed supra § 125, the 
eniployer may counterclaim for damages occasioned 
by such fraud.28 

Oii the other hand, an employer may not plead as 
a set-off an unliquidated claim which is irrelevant 
to the suit,30 or a claim for unliquidated damages 
occasioned by the employee^s act,2i or a claim based 
on the expectation that the employee would continue 
to Work for the employer, where the employee had 
not so obligated himself.32 

Since an employer may riot recover back wages 
paid during a period of completed employment in 
the absence of a special agrecment to that effcct, 
as considered supra § 120, such a claim is not a 
valid counterclaim in an action by an employee for 
wages or other remuneration ;33 nor may an em¬ 
ployer maintain a cross action for an overpayment 
to the employee which was voluntarily made.^^ It 
has been held that the employer cannot set off an 
account for goods sold by him to plaintiff.35 

Where one is employed to do a spccific job, rath- 
er than for specihc hours, his employer is not enti- 
tled to a credit for the amount reccived by the em¬ 
ployee from a third person for work done for such 
person by the employee in his spare time.^s 


§ 127. Parties 

Rules relating to parties In actions on contracts gen- 
erally apply to actions for compensation for Services. 

The rules relating to parties in actions on con¬ 
tracts generally, considered in Contracts §§ 518-522,. 
have been held to apply to actions for compensa¬ 
tion for Services. 37 

§ 128. Pleading 

a. In general 

b. Issues, proof, and variance 

a. In G-eneral 

(1) Complaint 

(2) Plea or answer 

(3) Reply 

(4) Amendment of plcadings 
(1) Complaint 

A complaint In an action by an employee to recover 
compensation for Services must allege ali the facts show- 
ing tho existence of a cause of action. 

Under the rules applicablc to plaintiff^s pleading 
in the case of civil actions generally, discussed in 
the C.J.S. title Pleading §§ 63-98, also 49 C.J. p ,128 
note 29-p 179 note 56, and more particularly in ac¬ 
tions on contraers, considered in Contracts §§ 533- 
547, a complaint in an action to recover compensa¬ 
tion for Services must set forth clearly and with 
particularity38 all the facts, as distinguished from 


28. Pa.—Glennon v, Lebanon Mfgr. 
Co., 21 A. 429, 140 Pa. 694, 12 L. 
R.A. 321. 

39 C.J. p 133 note 59. 

29. Okl.—^Wrightsnian v. Brown, 73 
P.2d 121, 181 Okl. 142. 

30. Tex.—^Weinziorl v. Watson, Civ. 
App., 110 S.W.2d 998. 

Zlmployee’s use of employer^s prop- 
erty 

In employee's suit on notes issuocl 
by employer for back salary, a set- 
ofC for employee’s private use of em- 
ployer's geophysical instrumenls was 
an unliquidated claim irrelevant to 
suit and hence properly stricken.— 
Weinzierl v. Watson, supra. 

31. N.Y.—Merlette v. North & East 
River Steamboat Co., 13 Daly 114. 

Frior to determluatlou of liablUty 
Defendant cannot recoup or coun¬ 
terclaim damages for plaintif£'s neg- 
ligence before defendant has paid, 
or been adjudged liable to pay, dam- 
ages therefor.—Merlette v. North «& 
East River Steamboat Co., supra. 

32. Tex.—^Weinzierl v. Watson, Civ. 
App., 110 S.W.2d 998. 

33. N.T.—Kleinfeld v. Roburn 
Agencies, 60 N.Y.S.2d 485, 270 App. 
Div. 609. 


liniployee’8 mlscouduct 
A counterclaim by employer, In 
action by employee to recover per 
cent of profits of store department 
he managed, which set out miscon- 
duct breaching obligation of good 
faith and loyalty purportedly forfeit- 
ing omployee’s right to retain week- 
ly wages received during his em¬ 
ployment, was insufRcient as not al- 
leging a special agreement.—Klein- 
feid V. Roburn Agencies, supra. 

34. Tex.—Giant Mfg. Co. v. Davis, 
Civ.App., 91 S.W.2d 1099, reversed 
on other grounds 121 S.W.2d 690, 
132 Tex. 220. 

35. 111.—Leischke v. Millcr, 100 111. 
App. 137. 

36. Ariz.—Ernst v. Morgan, 36 P. 
2d 5G6, 44 Ariz. 297. 

37. Tenn.—^Harris v. Owen, 180 S.W. 
2d 227, 180 Tenn. 492. 

Against whom right to compensa¬ 
tion is enforceable generally see 
supra § 81. 

Stockholders’ liability for wages of 
corporationes employees see Cor- 
porations § 655. 

Wltuesses 

In suit by employees of govern- 
, ment subcontractor for wages, cer- 
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tain employees of Principal contrac- 
tors could not be made party defend- 
ants for sole purpose of obtaining 
from them evidence as to sums paid 
subcontractor by Principal contrac- 
tors for subcontractor's employees, 
—Harris v. Owen, supra. 

38. La.—Irwin v. Oakes, App., 6 So. 
2d 49. 

Facts kuowu or available to defeud- 
aat 

Pa.—Solomon v. Solomon, Com.Pl., 
46 Lack.Jur. 287—^Bosecker v. Gen¬ 
eral Acceptance Corporation, Com. 
Pl., 27 North.Co. 129, affirmed 17 A. 
2d 916, 143 Pa.Supor. 367. 

Allegatlous held suifLcieut ' 

(1) In general.—Mayo v. Art Met- 
al Works, Pa.Com.Pl., 7 Monroe L.R. 
50. 

(2) Where salesman, suing for 
commissions, alleged that he was to 
have a specified commission on all 
sales, the pleading was sufficiently 
broad to permit recovery of commis¬ 
sion of sales of certain machines al- 
though they were not speciflcally 
mentioned in the pleading.—Grant G. 
Porsythe, Inc., v. Baker, 124 P.2d 258,. 
190 Okl. 343. 
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conclusions o£ law,39 showing the existence of a 
catise of action.^o Accordingly, in order to be suffi¬ 
cient, the complaint must show the amount claimed 
to be due^i and an allegation that the debt sued for 
is unpaid.'^^ An allegation of the employer^s bad 
faith is not irrelevant where the reasonableness of 
the employer^s conduct is in issue.^3 Where plain- 


tiff’s right to the remuneration claimed is dependent 
on a contingency, the complaint must allege the oc- 
currence of such contingency.^^ The complaint is 
not required to anticipate or negative defenses.^^S 

Contract of employment, The complaint must 
show an express contract between the parties,^® or 
the complaint must show an implied contract be- 


39. N.Y.—Booth V. New Process 
Cork Co.. 187 N.T.S. 725, 196 App. 
Div. 376. 

40. La.—Irwin v. Oakes, App., 6 So. 
2d 49. 

Tex.—Neyland v. Brown, 170 S.W.2d 
207, 141 Tex. 253, modifled on 
other grounds 172 S.W.2d 89, 141 
Tex. 253. 

39 C.J. p 192 note 48. 

Actions for acoonntlug' 

(1) In suit by employees against 
'employer for commissions and 
bonuses, allegation that plaintiffs 
were unable to determine amount of 
commissions and bonuses because 
employer alone had such Informa¬ 
tion and that accounting was sought 
to determine total commissions and 
bonuses due was sufficient to give 
'cbancery court jurisdiction.—Hamil- 
ton Depositors Corporation v. 
Browne, 136 S.W.2d 1031, 199 Ark. 
:953. 

(2) Where a bili for discovery and 
accounting for per cent of net profitg 
under a written contract of employ¬ 
ment implied the accrual of proflts, 
it was sufficiently explicit in that 
respect.—Legum v. Campbell, 131. A. 
147, 149 Md. 148. 

(3) An averment that written con¬ 
tract of employment was verbally 
renewed is equivalent to an allega¬ 
tion that it was continued on the 
-same terms.—^Legum v. Campbell, 
supra. 

{ilalms for value of Services 

(1) Employee's petition in terms' 
declaring for damages, but specify- 
ing m'easure of damages as value of 
Services, amounted to claim on quan¬ 
tum meruit.—^Westerfield v. Liberty 
Oil Co., 223 N.W. 894, 208 lowa 912. 

(2) Where plaintiff was employed 
at a stipulated salary to promote de¬ 
fendant’s business for one year and 
defendant undertook to pay as fur- 
ther compensation such a per cent 
of profits derived from plaintiffs 
promotion of defendanfs business in 
South America as might thereafter 
be agreed on by the parties, plain¬ 
tiffs recovery of the reasonable val¬ 
ue of the Service performed in ex- 
cess of the stipulated salary was re¬ 
quired to proceed upon allegation of 
the reasonable value of the Services, 
rather than for a per cent of the 
profits.—Bogy v. Berlage, 38 N.T.S. 
2d 584, 265 App.Div. 249. 


AUegatlons held sufELcient 
U.S.—Neumann v. Faultless Cloth- 
ing Co., D.C.N.Y., 27 F.Supp. 810. 
Ark.—Mortensen v. Ballard, 188 S. 

W.2d 749, 209 Ark. 1. 

Cal.—Vassere v. Joerger, 76 P,2d 656, 

10 Cal.2d 689. 

Ga.—Speer v. Johnson, 184 S.E. 388, 
52 Ga.App. 636—Speer v. Johnson, 
173 S.E. 449, 48 Ga.App. 759. 

111—Eagie V. Hoffman, 258 Ill.App. 
234. 

MoiiL.—Cramer v. Deschler Broom 
Factory, 255 P. 346, 79 Mont. 220. 
N.Y.—Zaidenberg v. Roth, 37 N.Y.S. 
2d 353, 266 App.Div. 823—Lauter- 
stein V, Crawford Clothes, 33 N. 
Y.S.2d 409, 263 App.Div. 975, ap- 
peal denied 34 N.Y.S.2d 527, 264 
App.Div. 712. 

N.C.—Hearn v. Erlanger Mills, 14 
S.E.2d 675, 219 N.C. 623—Brown v. 
E. H. Clement Co., 6 S.E.2d 842, 
217 'N.C, 47—Williams v. Bruton, 

6 S.E.2d 848, 216 N.C. 582. 

Pa.—Miller v. Thomas, Com.Pl., 48 
Dauph.Co. 103—Curtis v. Glanc- 
kopf, Com.Pl.,. 36 Luz.Leg.Reg. 63 
—McCracken v. Washington Mold I 
& Foundry Co., Com.Pl., 19 Wash. 
Co. 42. 

Tex.—Higdon v. Shelton Motor Co., 
157 S.W.2d 627, 138 Tex. 121— 
Monroe v. Morten Inv. Co., Civ. 
App., 101 S.W.2d 593—Reynolds v. 
Wood, Civ,App., 65 S.W.2d 1114, er¬ 
ror refused—Continental State 
Bank v. Turner, Civ.App., 3 S.W. 
2d 503, error dismissed. 

39 C.J. p 192 note 48 [a]. 

Allegatioas held InsxLfflcleut 
I-Can.—Harold v. Armour & Co., 99 
P.2d 856, 161 Kan. 487, certiorari 
denied Cook v. Armour & Co., 60 
S.Ct. 1082, 310 U.S. 630, 84 L.Ed. 
1401—^Reynolds v. Armour & Co., 
87 P.2d 630, 149 Kan. 460. 

Ky.—Central West Coal & Lumber 
Co. V. Sanders, 7 S.W.2d 851, 225 
Ky. 119. 

N.Y.—Middleton v. Siegel, 66 N.Y.S. 
2d 607, 269 App.Div. 491—^Walker 

V. Gerli, 12 N.T.S.2d 942, 267 App. 
Div. 249, vacated on other grounds 
14 N.Y.S,2d 278, 257 App.Div. 959. 

N.C.—Theiling v. Wilson, 167 S.E. 
32, 203 N.C. 809. 

Tex.—National Live Stock Commis- 
sion Co. V. GofC, Civ.App., 280 S. 

W. 856. 

39 C.J. p 192 note 48 [b]. 

41. Amount of commissions 
In action for balance due on draw- 
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ing account, employment contract 
was held not to require plaintiff to 
Show in statement of claim amount 
of commission earned.—^Eagle v. 
Hoffman, 258 Ill.App. 234. 

42. N.Y.—Babcock v. Anson, 106 N. 
Y.S. 642, 122 App.Div. 73. 

39 C.J. p 193 note 54. 

Meaning of word “due*' 

In action to recover salary, in 
which defense was that plaintiff 
agreed to deferment of payment, 
term *‘due” as employed in complaint 
and answer was held properly con- 
strued as meaning mere indebtedness 
without reference to time of pay¬ 
ment and as synonymous with 'bw- 
ing” and as including debts payable 
in futuro.—Booth v. Booth & Bayliss 
Commercial School, 180 A. 278, 120 
Conn. 221, 99 A.L.R. 1517. 

43. N.Y.—^Wayte v. Bowker Chem¬ 
ical Co., 187 N.Y.S. 276, 196 App. 
Div. 666. 

39 C.J. p 193 note 55. 

44. N.Y.—^Deutsch v. Textile Waste 
Merchandising Co., 209, N.Y.S. 388, 
212 App.Div. 681. 

Proflts 

Complaint alleging breach of em¬ 
ployment contract under which 
plaintiff was to receive a share -of 
the profits of the business was in- 
sufficient, in absence of allegation 
that defendant made any profits.— 
Deutsch V. Textile Waste Merchan¬ 
dising Co., supra. 

45. N.Y.—Clark v. Hinzmann, 59 
N.Y.S.2d 255, 185 Misc. 881. 

46. La.—Irwin v. Oakes, App., 6 
So.2d 49. 

N.C.—^Wishon v. Gastonia Weaving 
Co., 22 S.E.2d 711, 222 N.C. 754. 

39 C.J. p 192 note 49. 

Allegatious held suflloieut 

(1) In general. 

U.S.—Piest V. Tide Water Oil Co., 
D.G.N.Y., 27 F.Supp. 1020. 

Ga.—Perry v. Kimberly Jewelry Co., 
23 S.E.2d 471, 68 Ga.App. 568. 

La.—Jarrell v. Stephens, App., 168 
So. 738. 

Mont.—Freeman v. Withers, 65 P.2d 
601, 104 Mont. 166. 

Tex.—Gooden v. Phillips, Civ.App., 
118 S.W.2d 943, error dismissed— 
Bassmer v. Kotulek, Civ.App., 75 
S.W.2d 295. 

(2) Statement of claim for com¬ 
pensation' for Services inferentially 
sets forth oral contract and suificient 
cause of action.—Taylor v. Stanley 
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tween the parties,although under a rule as to lib- 
eral construction of the pleadings it has been held 
that its terms need not be set forth directly.^^ 

' Nature of serznces. Where the action is brought 
on the contract, the complaiut need not state the 
nature of the Services in any greater particularity 
than stated in the contract.^ ^ Where, howcvcr, the 
employee is secking to recover their reasonable val- 
ue, allegations of the nature of the Services ren- 
dered are proper.^O 

Performmce. The complaint must allege per- 
formance of the contract on the part of the em- 
ployee^^ or his readiness to perform.^s The em¬ 
ployee must either specially allege the facts consti- 
tuting performancc on his partas or, if he avails 
himself of the privilege of alleging performancc in 
general terms in the form providcd in the statute, 
he must follow that form.^^ It must appear from 
the pleading that the performancc was in pursuancc 
of the allegcd agrecment,®^ but performancc need 
be alleged only to the extent requircd to justify the 
recovery sought.^^ If the Services called for by the 
contract are severable, a failure to allege perform- 
ance of a part will not defeat the employce’s recov¬ 


ery for Services sufficiently declared on.57 per- 
formance is sufficiently alleged where the complaint 
contains averments that plaintiff performed all the 
conditions of the contract as far as defendant per- 
mitted^s or that he entered defendanfs employ un¬ 
der a contract at a specificd time and continued 
therein during a specified period.^^ Where such 
averments are made, it is not ncccssary, where the 
employee is discharged, for him further to allege 
that he used due diligence in seeking other employ- 
ment and failcd to obtain it.®^ 

Dcnvmd for paymcnt, While it has been held 
that a dcinand for payment need not be avcrrcd^i 
cxccpt in special instances where a statute requires 
it,^- it has also been held that the complaint must 
allege that demand for payment had been made or 
that defendant had failed or refused to pay the 
amount claimcd by plaintiff.^3 

Prayer for relief, The rules governing the requi¬ 
sitos of the prayer for relief in civil actions general- 
ly, considered in the C.J.S. title Pleading § 95, also 
49 C.J. p 172 note 25-p 177 note 97, have been held 
to apply in actions to recover compensation for Serv¬ 
ices rendered by an employee.®^ In an action at law 


Co. of America, 158 A. 157, 305 Pa. 
546—Gustis & Co, v. Silent Auto¬ 
matic Corporation, 97 Pa.Super. 313. 
AUegratious held insufCicieut 

(1) In general.—Hamilton v. Brao- 
burn Alloy Steel Corp., Pa.Coni.Pl,, 
28 West.Co. 29. 

(2) In action for wages, where it 
appoared from alleged agreement be- 
tween defendant and labor union 
that such union was designated as 
bargaining agent for all of defend- 
ant's employees paid on hourly or 
piece-work basis and that plaintiff 
was employed on weekly basis, de- 
murrer to complaint was properly 
sustained.—Wishon v. Gastonia 
Weaving Co., 17 S.E.2d 500, 220 N. 
C. 420. 

(3) Complaint alleging plaintifC’s 
employment by defendant at stated 
annual salary stated no cause of ac¬ 
tion for salary for unexpired por- 
tion of second year, since such con¬ 
tract is regarded as indefinito hir- 
ing, terminable at will.—^Brooks v. 
National Eqtuipment Corporation, 244 
N.W. 598, 209 Wis. 198. 

47. Ky.—Turner v. Peacock, 9 Ky. 
Op. 396. 

89 C.J. p 193 note 60. 

Fetltlon, held sufficient 
Tex.—Magnolia Compress & Ware- 
house Co. V. Davidson, Civ.App., 
38 S.W.2d 634. 

48. Mont.—^Doane v. Marq.uisee, 206 
P. 426, 63 Mont. 166. 

49. E..I.—Lind v. Apponaug Bleach- 


ing, Dyeing & Printing Co., 39 A. 
188, 20 R.I. 344. 

39 C.J. p 193 note 56. 

Allegations held sufficient 
Pa.—Solomon v. Solomon, Com.Pl., 
46 Lack.Jur. 287. 

50. Ohio.—Bcrry v. Collins, 9 Ohio 
Cir.Ct. 656, 6 Ohio Cir.Dcc. 597. 

39 C.J. p 193 note 67. 

51. N.Y,—Kason v. Hercules Knit- 
tlng Co., 60 N.Y.S.2d 381. 

39 C.J. P 193 note 52. 

52. Ky.—Nave v. Riley, 142 S.W. 
388, 140 Ky. 276. 

53. N.Y.—Kasen v. Plercules Knit- 
ting Co., 60 N.Y.S.2d 381. 

Allegations held sufficient 
Pa.—Solomon v. Solomon, Com.Pl., 
46 Lack.Jur. 287. 

54. N.Y.—Sisskin v. ‘ Workmen's 

Circle, 167 N.Y.S. 62, 179 App.Div. 
645. 

39 C.J. p 193 note 60. 

Striet complianoe req.uired 
N.Y.—Walker v. Gerli, 12 N.Y.S.2d 
942, 267 App.Div. 249, vacated on 
other grounds 14 N.Y.S.2d 278, 257 
App.Div. 050—Kasen v. Hercules 
Knitting Co., 60 N.Y.S.2d 381.* 

39 C.J. p 193 note 60 [a]. 

55. Wis.—Joubert v. Carll, 26 Wis. 
594. 

39 C.J. p 193 note 61. 

Pleading held sufficient 
Employee’s petition, alleging that 
salary sought to be recovered was 
for labor performed at defendanfs 
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special request, sufficiently alleged 
employoe’s performance.—Phoenix 
Furniture Co. of Fort Arthur v. Kay, 
Tex.Civ.App., 10 S.W.2d 422, error 
dismissed. 

56. N.Y.—Tichenor v. Bruckheimer, 
81 N.Y.S. 653, 40 Misc. 194. 

12 C.J. p 402 note 33 [a] (1)—39 C. 
J. p 193 noto 62. 

57. N.Y.—Gillespie v. Montgomery, 
87 N.Y.S. 701, 93 App.Div. 403. 

39 C.J. p 193 note 63. 

58. Ncb.—Culbertson Irrigating & 
WaLor-Power Co. v. Wildman, 63 
N.W. 947, 45 Ncb. 663. 

59. U.S.—Joy V. Glidden Varnish 
Co., C.C.Mass., 83 P. 90. 

N.Y—Trcffinger v. Groh, 78 N.K 
1114, 185 N.Y. CIO. 

60. Ky.—Nave v. Riley, 142 S.W. 
388, 140 Ky. 276. 

61. Ind.—Hartford L. Ins. Co. v. 
Bryan, 68 N.E, 262, 26 Ind.App. 
406. 

62. Ark.—St. Louis-San Francisco 
R. Co. V. De Voe, 237 S.W. 433, 162 
Ark. 38. 

63. Tox.—Glenn v. Runo, Civ.App., 
87 S.W.2d 506. 

64. Pi-ayer held to justify awaxd of 
intereat 

In action for compensation due 
undor oral employment contract, 
prayer for specified sum, for inter- 
est as provided by statute, and for 
further relief to whloh plaintiff may 
Show himself justly entitled, consti- 
tuted sufficient basis foi; award of 
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involving compensation based, on the employer^s 
profits it has been held proper to ask for a judg- 
ment that an acconnt be taken and that the employer 
pay the employee the amount found due him.^s 

(2) Plea or Answer 

In order to be sufficient, the defend^nfs plea or ah- 
8wer must state facts establishing a defense. 

Under the rules governing pleas or answers in 
civil actions generally, considered in the C.J.S. title 
Pleading §§ 99-183, also 49 C.J. p 179 note 57-p 309 
note 13, and more particularly in actions on con- 
tracts, considered in Contracts §§ 548-560, in order 
to be sufficient, defendanfs plea or answer must 
state facts and drcumstances establishing a de¬ 
fense.®® An answer is sufficient where it specifical- 
ly denies the agreement alleged in the complaint,®*^ 
or alleges a modification of the orlginal contract 
agreed to by the parties and the employer’s per- 
formance of the modified agreement,®® or the dis- 
charge of the employee, stating the grounds there- 
for.®® It is not sufficient merely to set up a dis- 
charge for unsatisfactory work without alleging any 
specific default*^® or, in the absence of a denial. 


merely to set up a version of the transaction incon- 
sistent with that set up in the complaint.'^! Mat- 
ters alleged in the complaint which are not denied 
by the answer are admitted.'^^* Counts of the an¬ 
swer setting forth immaterial matter will be strick- 
en. 73 

Set-offj settlement, and spedal defenses, If a. 
set-offi,74 or settlement,75 or a special, affirmative, or 
statutory defense76 is relied on it must be specially 
pleaded. 

(3) Reply 

Rules governing the necessity and sufficiency of repii- 
cations and replies in civil actions generally apply in ac¬ 
tions to recover compensation fop Services. 

In accordance with the rules governing the plead¬ 
ing of replications and replies in civil actions gen¬ 
erally, considered in the C.J.S. title Pleading §§" 
184-206, also 49 C.J. p 322 note 87-p 358 note 43,. 
the necessity for a replication in an action to recov¬ 
er compensation for Services is governed by the 
answer, and no reply is necessary where an issue 
has theretofore been formed.77 A reply must not 


legal interest.—A A A Air Condition- 1 
ing & Mfg. Corp. of Tex. v. Barr, I 
Tex.Clv.App., 186 S.W.2d 826, error 
refused. 

66. N.Y.—Parker v. Pullman, 63 N. 
Y.S. 839, 24 Misc. 606, affirmed 66 
N.Y.S. 734, 36*App.Div. 208. 

66. U.S.—HufC V. Ford, D.C.Fla., 289 
P. 858, reyersed on other grounds, 
C.C.A., 296 P. 662, certiorari denied 
45 S.Ct 90, 266 U.S. 602, 69 L. 
Ed. 462. 

Coustruction 

On demurrer to plea equally sus- 
ceptible of two constructions, that 
one unfavorable to pleader must be 
given to pleading.—Maeon Auto Co. 
v. Domingos, 129 S.E. 441, 34 Ga. 
App. 278. 

IncoxLsistezLcy 

In accountant's action for reason- 
able value of Services rendered for 
defendant in a lalwsuit, where answer 
was a general denial and plea that 
accountant was employed by defend- 
ant’s attorney who was paid for all 
Services including accountants, 
pleading would not support defend- 
ant’s contention of a binding agree¬ 
ment between accountant and de¬ 
fendant fixing amount of account- 
ant’s compensation.—Twlchell v. 
Smith, Tex.Civ.App., 117 S.W.2d 163. 

67. N.Y.—^Kraus v. Agnew, 80 N. 
Y.S. 518, 80 App.Div. 1. 

Pa.—Reichley v. Leingang, 7 Pa.Co. 
556. 

G8. N.Y.—Julie v.' Eoomis-Manning 
Pilter Distributing Co., 160 N.Y.S. 
$94, 173 App.Div. 227. 


69. Mo.—^Wade v. William Barr Dry 
Goods Co.. 134 S.W. 1084, 155 Mo. 
App. 405. 

89 C.J. p 194 note 73. 

70. Tex.—Mudgett v. Texas Tobac¬ 
co Growing & Mfg. Co., Civ.App,, 
61 S.W. 149. 

71. N.Y.—Place v. Bleyl,’ 60 N.Y.S. 
800, 45 App.Div. 17, 7 N.Y.Ann.Cas. 
95. 

7'2. N.Y.—Langer v. Kaufman, 167 
N.Y.S. 825, 94 Misc. 216. 

Plea of prescription for purposes 
of its disposition, admits all well- 
pleaded allegations of fact and is a 
peremptory defense which claims 
that the demand is barred by lapse 
of time; and such a plea necessarily 
puts in issue defendanfs right to 
judgment and involves a determina- 
tion of the matter completely, if sus- 
tained, as though an answer had ad- 
mitted allegations of fact and sim- 
ply denied the conclusions of law.— 
Love V. Silas Mason Co., D.C.La., 
66 P.Supp. X53. 

73. lowa.—Redfield v. Boston Piano 
& Musio Co. 160 N.W. 934, 17'8 
lowa 1276. 

39 C.J. p 194"note 76. 

74. Ky.—Esterman-Verkamp Co. v. 
Rouse, 278 S.W. 124, 211 Ky. 791. 

39 C.J. p 194 note 77., 

Matter raised in pretrlal order 
In employee’s action for Services 
rendered to defendant railroad com- 
pany, where issue of overpayments 
of wages to plaintifC was expressly 
raised in pretrial order, defendanfs 
I right to set off such overpayments 
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against plaintif£’s recovery was not 
foreclosed by defendanfs failure tO' 
plead such overpayments.—Rogers. 
V. Union Pac. R. Co., C.C.A.Or., 145- 
P.2d 119. 

76, lowa.—Curtis v. Dodd, 164 N.W. 
872, 172 lowa 521. 

76. U.S.—Sirmon v. Cron & Gracey 
Drilling Corporation, D.C.La., 44’ 
P.Supp. 29. 

Cal.—Stone v. Bancroft, 70 P. 1017, 
139 Cal. 78, reheard 72 P. 717, 139» 

- Cal. '78. 

Fayment 

(1) In general. 

Md.—Lynch v. Rogers, 10 A.2d 619,. 
177 Md. 478. 

Ohio.—Bell V. Vardalides, App., 36* 
N.E.2d 819. 

(2) Plea held sufficient.—Johnson 
V. Quayle & Son Corporation, 257 N, 
Y.S. 874, 236 App.Div. 351. 

ZSstoppel 

Mich.—Ensley v. Associated Termi- 
nals, 8 N.W.2d 161, 304 Mich. 622. 
Fraud 

Pa.—^Alexander v. Eunsberger„ 85 
Pa.Super. 386, 

Overpayments 

In action against railroad company 
for balance of wages due pumper, 
defendant, in showing amount of 
overpayments to plaintiff, was, held 
not to assert affirmative defense re- 
quired to be pleaded or counterclaim 
in order to be separately considered. 

■—^Rogers v. Union Pac. R. Co., C.C.A. 
Or., 146 P.2d 119. 

77. Ky.—Nave v. Riley, 142 s:w. 
388, 146 Ky. 276. 
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contain materiai allegations inconsistent with the 
allegations of the complaint.'^® 

(4) Amendment of Pleadings 

The rules governitig amendment of pleadings gener- 
ally apply in actions to recover compensation for Serv¬ 
ices. 

The rules governing the amendment of pleadings 
in civil actions generally, discussed in the C.J.S. 
title Pleading §§ 275-322, also 49 C.J. p 465 note 82- 
p 562 note 3, have been held to apply in actions to 
recover compensation for Services rendered.'^^ 

b. Issues, Proof, and Variance 

In accordance with general rules, the Issues are de- 
termined by the pleadings and the proof must correspond 
with the allegations in the pleadings. 

In accordance with the rules applicable in civil 
actions generally, and more particularly in actions 
on contracts, considered in Contracts §§ 565-577, 
the issues, in actions to recover compensation for 
Services, are determined by the pleadings^o and the 
proof must correspond with the allegations in the 
pleadings but an immaterial variance which does 
not mislead or surprise either party has been held 


not to be fatal.S2 Every fact necessary to consti¬ 
tute a cause of action or defense must be proved;83 
and evidence not within the issues is properly ex- 
cluded.84 

Accordingly, if the complaint is for the recovery 
of wages, under a special contract, damages for 
breach of the contract cannot be proved;^® if an 
express contract is alleged, evidence is not admissi- 
ble to'show an implied contractif a particular 
contract is alleged, plaintiff cannot prove a subse- 
quent arrangement which is not allegedif a full 
performance of the contract is averred, evidence 
of an excuse for nonperformance is inadmissible;88 
and allegations of a contract between the employee 
and the cmployer will not permit the substitution 
therefor in the evidence of a contract between the 
cmployer and third persons obligating the employer 
to pay the employee.89 

Evidence admissible under goneral issue. A con¬ 
tract of employment different from the one alleged 
by the employee in his action to recover compensa¬ 
tion for his Services,®^ or any terms of the alleged 
contract, which would operate to bar his recovery, 
may be shown under the general issue or denial, 


78. Ky. —Alexander v. Wales, 6 T. 
B.Mon. 323. 

79. Mont.—Callan v. Hample, 236 P. 
660, 73 Mont 321. 

AznendmexLt held proper 
Amendment, of complaint in ac¬ 
tion by expert accountant for com¬ 
pensation for Services to show em¬ 
ployment of an assistant in carry- 
ing out his work was held not a 
departure from original cause of ac¬ 
tion.—Callan v. Hample, supra. 

80. lowa.—Jorgensen v. Cocklin, 260 
N.W. 6, 219 lowa 1103. 

39 C.J. p 194 note 92. 

81. Kan.—Spaulding v. Pepper, 85 
P. 764, 73 Kan. 644. 

39 C.J. p 194 note 93. 

Proof held not a variance 
Ala.—Tillery v. Price, 137 So. 440, 
223 Ala. 632. 

Ga.—-Neif v. Baniel, 179 S.E. 656, 61 
Ga.App. 106. 

lowa.—Schulte v. Ideal Food Prod¬ 
ucts Co., 213 N.W. 431, 203 lowa 
676. 

Mo,—Panich v. Curtis, Owen, Fuller 
Corporation, App., 124 S.W.2d 619. 
Pa.—Custis & Co. V. Silent Auto¬ 
matic Corporation, 97 Pa. Super. 
313. 

Tex.—^Neal v. Ellison, Civ.App., 273 
S.W. 931. 

39 C.J. p 194 note 93 [a]. 

Proof held not to correspond with 
pleadings 

Ga.—Chambers v. W. L. Florence 
Const. Co., 36 S.E.2d 69, 73 Ga.App. 
172. 


Mass.—Rosegartin v. Cohen, 165 N. ’ 
B. 417, 258 Mass. 534. 

39 C.J. p 194 riote 93 [b]. . 

82. IU.—Miller v. Arliskas, 58 N. 
E.2d 743, 324 Ill.App. 688. 

Tgx. —Fairbanks, Morse & Co. v. 
Carsey, Civ.App., 109 S.W.2d 986, 
error dismissed—Carter v. Jen- 
kins, Civ.App., 282 S.W. 669. 

39 C.J. p 195 note 94. 

Date of agrreement 
lowa.—Beveridge v. Cook, 263 N.W. 
264. 

Mo.—Panich v. Curtis, Owen, Fuller 
Corporation, App., 124 S.W’.2d 619. 
Tex.—Cooper Petroleum Co, v. Cog- 
hill, Civ.App., 198 S.W.2d 616. 

83. Ga.—Georgia Wholesale Co. v. 
Downs, 4 S.B.2d 107, 60 Ga.App. 
441. 

Exlstence of profit 

Ga.—Georgia Wholesale Co. v. 

Downs, supra. 

Express agreement to pay 

Under petition alleging that de¬ 
fendant “obtained and employed" 
plaintifC to render Services as an ex¬ 
pert accountant in a hawsuit and 
that defendant "agreed and became 
bound and obligated” to pay reason- 
able value of Services, proof of an 
express agreement to pay for Serv¬ 
ices was not necessary to warrant 
recovery for value of Services.— 
Twichell v. Smith, Tex.Civ.App., 117 
S.W.2d 163. 

Beasonable value of Services 
N.y.—Bogy v. Berlage, 38 N.T.S.2d 
684, 266 App.Div. 249. 
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84. Ky.-—Cassin v. Ewald, 112 S.W. 
2d 1000, 271 Ky. 596. 

Mont.—Davis v. Suilivan Gold Min¬ 
ing Co., 62 P.2d 1292, 103 Mont. 
462. 

N.J.—Burket v. Eliis, 143 A. 347, 106 
N.J.Law 660. 

Tex.—Monroe v. Morten Inv. Co., 
Civ.App., 101 S.W.2d 693. 

Wash.—Miller v. Puget Sound Bridge 
& Dredging Co., 250 P. 64, 140 
Wash. 663. 

Evidence held admissible imder 
pleadln.g8 

Tex.—Woisz v. Horton, Civ.App., 148 
S.W.2d 219, error dismissed, judg- 
mont correct. 

85. Neb.—Culbertson Irr. & Water 
Power Co. v. Wildman, 63 N.W. 
947, 46 Neb. 663. 

39 C.J. p 196 note 95. 

88. N.Y.—^Altmayor v. Lahm, 113 N. 
Y.S. 964. 

39 C.J. p 196 note 07. 

87. U.S.—Cravens v. Climax Engi- 
neering Co., C.C.A.Iowa, 40 F.2d 
359. 

88. N.Y.—Stevens v. .Van Wagoner- 
Linn Constr. Co., 160 N.Y.S. 602, 
166 App.Div. 44. 

39 C.J. p 196 note 96. 

88. Wls.—Bean v. Percival Copper 
Min. Co., 87 N.W. 465, 111 Wis. 
598. 

80. Wash.—Kain v. Sylvester, 113 
P. 673, 62 Wash. 151. 

91. 111.—Norden v. Remington Type- 
writer Co., 187 Ill.App. 281. 
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as may also any evidence that the employee has 
breached or failed to perform his part of the con- 
tract,92 although, on nonperformance, there is also 
some -authority to the contrary.93 It has been held 
that, under the general issue, evidence is admissible 
to Show a good cause for discharge,^^ or employ- 
ment by a third person during the time for which 
the employee sues to recover wages,95 or fraud in 
the execution of the contract,96 or payment in full 
or in part.97 However, it has also been held that 
defendant cannot rely on a defense of payment^^ 
or 'Counterclaim^s under a general denial. Evi¬ 
dence of modification or cancellation of the con- 
tract of employment has been held not to be ad¬ 
missible under the general issue or denial^ 

In an action by an employee to recover the ex- 
cess of disbursements over receipts in conducting 
the employer^s business, evidence tending to show 
that the receipts or expenditures alleged by plaintiff 
are not correct, and hence tending to show that 
defendant is not indebted to plaintiff at all or in 
the amount claimed, is admissible under the general 
issue.2 

Evidence of contract price or value of Services. 
In an action on an express contract for a fixed sal- 
ary, evidence of the reasonable value of the Serv¬ 
ices is inadmissible,3 even where the wages accrued 
after the expiration of the contract and under an 
implied renewal of its terms,^ except for the pur- 
pose of showing the probabilities with reference 
to the respective versions of the parties as to the 
amount of compensation agreed on where they are 
in confiict,5 or for the purpose of meeting and re- 


futing some other claim of the employer,® or of fur- 
nishing ground for recovery in quantum meruit in 
case the terms or validity of the contract, where in 
issue, is not established.^ However, where plain- 
tiff alleges both an agreed price for Services and 
their reasonable value, evidence as to both is prop- 
erly received.^ 

Where the wages are incapable of estimation in 
the way provided for by the contract^ or where the 
Work is done without any agreement between the 
parties as to the compensation^o evidence of the 
reasonable value of the Services is admissible. So, 
where it is alleged that the employer agreed to pay 
what he could afford to pay for managing the busi¬ 
ness, evidence of the value of the Services, consid- 
ering their nature and the profits of the business, is 
admissible.i^ Where the action is brought on quan¬ 
tum meruit, the contract is admissible in evidence 
as tending to show the value of the services.^^ 

§ 129. Evidence 

a. Presumptions 

b. Burden of proof 

■c. Admissibility 

d. Weight and sufficiency 

a. Presumptions 

Various presumptions have been held to be applica- 
ble in actions by an employee to recover remuneration 
for his Services. 

Certain presumptions have been held by the 
courts to be applicable to cases involving the nature 
and performance of Services by employees,i3 as, for 


92. N.H.—Blodgett v. Berlin Mills 
Co., 52 N.H. 215. 

39 C.J. p 194 note 82. 

Mich.—Bolt V. Friederick, 22 
ISf.W. 187, 56 Mich. 20. 

94. Mass.—Bennett v. Kupfer Bros. 
Co., 100 N.E. 332, 213 Mass. 218. 

39 C.J. p 194 note 84. 

95. Kan.—Phinney v. Bronson, 23 
P. 624, 43 Kan. 451. 

9 e. Or.—0'Neill v. Keith, 104 P. 

725, 55 Or. 122. 

39 C.J. P 194 note 86. 

97. Md.—Lynch v, Eogers, 10 A.2d 
619, 177 Md. 478. 

98. Tex.—Craddock v. McAfee, Civ. 
App., 151 S.W.2d 936. 

99. Tex.—Craddock v. McAfee, su¬ 
pra. 

Evidence of Indobtedness due de¬ 
fendant from plaintiff on another 
contract was held inadmissible un¬ 
der general issue in assumpsit by 
emploype for Services.—Arava v. 
Bebe, 139 A. 302, 48 K.I. 478. 


1. Minn.—Davis v. Reichert, 266 N. 
W. 855, 197 Minn. 287. 

2. N.J.—Cook V. Soden, 171 A. 558, 
12 N.J.Misc. 337. 

3}. Cal.—Gray v. Wohlman Mfg. 

Co., 268 P. 675, 92 Cal.App. 613. 
Ky.—Cassin v. Ewald, 112 S.W.2d 
1000, 271 Ky. 596. 

39 C.J. p 196 note 1. 

4. 111.—Hart v. Bradbury, 201 111. 
App. 82. 

5. Mich.—^Vanderhoef v. Parker 
Bros. Co., 255 N.W. 449, 267 Mich. 
672. 

39 C.J. p 196 note 3. 

8. lowa.—Murphy v. Williams on, 
163 N.W. 211, 180 lowa 291. 

39 C.J. p 196 note 4. 

7. Conn.—^Hammond v. Hammond 
Buckle Co., 44 A. 25, 72 Conn. 130. 

Kan.—Butcher v. Auld, 3 Kan. 217. 

8 . Minn.—^Kruta v. Lough, 154 N.W. 

614, 131 Minn. 13. ' 

1 9. Mich.—Kent -Fumiture Mfg. Co. 

575 


V. Ransom, 9 N.W. 454, 46 Mich. 
416. 

39 C.J. p 196 note 7. 

10. Cal.—Rosenow v. Wiener, 104 P. 
839^ 11 Cal.App. 294. 

11. Pa.—Philliber v. Edelblute, 41 
A. 643, 188 Pa. 468. 

12. Or.—Toy v. Gong, 170 P. 936, 
87 Or. 454. 

13. Compensation. for nse of auto- 
mobile 

In absence of express agreement 
to contrary, presumption exists that 
use of servant*s automobile during 
employment demonstrating master’s 
product was given gratuitously, es- 
pecially in view of servanfs con- 
duct.—^Hett V. Barty Axle Corpora¬ 
tion, 241 N.T.S. 609, 229 App.Div. 
888 . 

Nature of bonus plan 

Where bonus plan was set forth 
in store operations manual and em- 
ploying agent discussed matter of 
bonus with employee at time of hir- 
ing, in absence of other .evidence 
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example,- that a contract of employment is to be per- 
formcd in the state where it is exeeuted tliat the 
performance of the Services is a condition precedent 
to payment;^^ that the employment was for certain 
fixed periods where it is shown that payments of 
wages were made regularly at the end of such pe- 
riods^fi that the Services were rendered under the 
contract of employment and that they continued 
to the end of the term co-ntracted for^s or until the 
death of the employee in the Service, where it is 
shown that the relation of employer and employee 
existcd.i^ 

Uniisual contracts, Employment contracts, un- 
usual in their terms, are not presumed,20 such as 
an agrccment to work a ycar for a certain sum per 
day with paymcnt at the end of the term ,21 or an 
agreement by a popular singer, much in demand, 
binding herself for a considcrable period to sing 
exclusively for one employer at a fixed weekly sal- 
ary to be paid only for such wecks as slie shoiild be 
hooked .22 

Rate or amount of coivpcnsaiion. All Services 
rendered subsequent to the making of a contract 
of employment are presumed to be rendered at the 
contract price where it is shown that the contract 
defined the employ€e’s compensation and that tliere 
is no subsequent agreement for an increase^s or 
ireduction;24 and this presumption is not rebutted by 
a change of the place of employmcnt^s and the as- 
•sumption of additional duties.^S The rule is other- 


wise where a subsequent agreement for an increase 
or reductioii is proved^^ or is itself to be presumed 
from periodic payments of a greater or smaller 
amount and their acceptance by the employee. 28 

Extra compensation for extra Services. When 
extra work performed is of a character different 
from that contemplated by the original contract of 
employment, its performance by the employee and 
acceptance by the employer will raise an implica- 
tion that extra compensation was intended there- 
for;29 but Services rendered by the employee dur- 
ing his employment which are simiiar in character 
to his regular duties are presumed to be compensat- 
ed for by the stipulated wage or salary.30 This is 
true even though the Services are not technically in 
the line of his duty, where it is shown that they 
were performed by the employee at the request of 
his employer .21 

b. Buxden of Proof 

(1) In gcneral 

(2) Defenses; set-off and counterclaim 
(1) In General 

In actions by an employee to recovep compensation 
fop his Services, the piaintitf has the burden of ppoving 
every fact essentiai to his cause of action. 

In accordance with the rules governing the bur¬ 
den of proof in civil actions generally, plaintiff, in 
an action by an employee to recover compensation 
for his Services, has the burden of proving every 


•court was required to assume that 
t)onus referred lo was bonus pian 
«.s set forth in such manual.—Mont- 
gomery Ward & Co. v. Guignet, 45 N. 
B.2d 337, 112 Ind.App. 661. 

Surrender of rigrht <y£ deduotioa for 
lost time 

With respect to whether an em- 
■ployer' may deduct from employee*s 
wages pro rata amount during period 
when Service is interrupted by act 
of government or by illnoss or by 
circumslancos not the fault of either 
party, a surrender by employer of 
rlght to deduct wages for short peri¬ 
ods of lost lime is to be readily in- 
ferred.—Clark v. Irondccjuoit Coal & 
Supply Co., 11 N.Y.S.2d S69, 257 App. 
Div. 63. 

14. Ky.—Cook V. Todd, 72 S.W. 779, 
24 Ky.L. 1909. 

15. N.Y.—Coletti v. Knox Hat Co., 
169 N.E. 648, 252 N.T. 468. 

10. Ga.—Phillips Lumber Co. v. 
Smith, 66 S.B. 623, 7 Ga.App. 222. 

17. N.Y.—Cooper v. Brooklyn Trust 
Co., 96 N.Y.S. 56, 109 App.Div. 211. 

18. N.Y.—Berg v. Carroll, 9 N.Y.S, 
509, 16 Daly 73. 


19. Conn,—Leahy v. Cheney, 98 A. 
132, 90 Conn. 611, L.B.A.1917D 809. 

20. U.S.—Thomas A. Edison, Inc. 
V. Kidd, N.Y., 242 F. 923, 155 C. 
C.A. 511. 

111.—Chicago Soap & Polish Co. v. 

Stansbury, 99 111,App. 488. 

Nature aud ©xteut of servio©» 

It could be presumed that man of 
wide businoss experience would not 
enter into contract not expressing 
Services he intended to porform; and 
if he intended his Services to bo 
morely nominal, while he received 
a large salary, he should havo mado 
such an unusual situation ciear in 
the contract.—^Arkansas Arnus ement 
Corporation v. Kempner, C.C.A.Ark., 
67 F.2d 466. 

21. 111.—Chicago Soap & Polish Co. 
V. Stansbury, 99 111.App. 488. 

22. U.S,—Thomas A. Edison, Inc. v. 
Kidd, N.Y., 242 F. 923, 165 C.C.A. 
511. 

23. Ark.—^Westbrook Grain & Com- 
mission Co. v. Rice, 189 S.W. 39, 
126 Ark. 503. 

Presumption arising from renewal 
or continuance ' of employment 
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without new contract seo supra S 
118. 

24. 111.—Paintor v. Durliam, 195 111. 
App. 4G8. 

25. Ark.—^Westbrook Grain & Com- 
mission Co. v. Hico, 189 S.W. 30, 
125 Ark. 603. 

2G. Ark.—^Westbrook Grain & Com- 
mission Co. v. Pice, supra. 

Conn.—Leahy v. Cheney, 98 A. 132, 
90 Conn. 611, L.R.A.1917D 809. 

27. lowa.—Hahnel v. Highland Park 
Collego, 162 N.W. 671, 171 lowa 
492. 

28. Pa.—Osborn v. Presser, 8 Pa. 
Dlst 271. 

39 C.J*. p 196 noto 28. 

29. Mont.—Keith v. Kottas, 172 P. 
2d 306. 

30. Mont.—Keith v. Kottas, supra. 
Bebuttal of presumption 

1‘rGsumption that employee per¬ 
formed Services within regular em¬ 
ployment is rebutted by evidence of 
express inconsistont agreement.-^ 
MacFadden v. Compson, 264 P. 622, 
81 Cal.App. 629. 

131. Cal.—Bee v. San Prancisco & 
I HumbolcU Bay R. Co., 46 CaL 248. 
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fact essential to his cause o£ action.^^ Thus the 
burden is on the employee who sues to recover com- 
pensation for his Services to establish the contract 
on which his right to recover depends and the 
terms thereof,33 except in so far as the rule may be 
affected by statute its fairness and propriety 
where made under circumstances requiring such 
proof the performance of his own obligations^® 
or excuse for nonperformance;37 the happening of 
any contingency on which his right to recover is 
based;38 the liability of defendant under the con¬ 
tract the employee’s diligence in its enforce- 

ment, where required by circumstances the waiv- 
er by the employer of causes for rescinding the con¬ 
tract the employer’s mistake where the em¬ 

ployee seeks to recover more compensation than 
the employer had allowed him in an earlier settle- 
ment;^2 where necessary, accounts between 

the parties sufficiently accurate and ciear to war- 
rant the employee^s recovery.^8 
In an action by the employer to recover an 

amount overdrawn by the employee, plaintiff has the 


burden of proving the allegations of his petition.^^ 
It is the duty of defendant employee to overcome a 
prima facie case made out by plaintiff employer in 
an action on open account and account stated.*^® 

Foreign laws, While the employee has the bur¬ 
den of proving the laws of a foreign state which it 
was agreed should govern the interpretation of the 
employment contract,^6 the failure to prove such 
foreign law is not fatal where there is no reason to 
suppo se that any statute law of the foreign state 
might govern the questions arising in the case.^^ 

Right to recover reasonable value» Where plain¬ 
tiff seeks to recover for the reasonable value of his 
Services, he has the burden of proving that he was 
induced to perform such Services for defendant^^ 
and that there was no agreement fixing the amount 

of compensation.‘^9 

Holding over. Where an employee holds over 
after the term, the burden is on him to prove that 
he performed the Services under an express or im- 
plied contract that he was to receive the original 


32, La.—Baham v. Schadwell, App., 
165 So. 333. 

Okl.—Empire Pipe Line Co. v. 
Spears, 45 P.2d 1092, 172 Okl. 544. 

33, Ala.—Cole v, Cole, 173 So. 882, 
234 Ala. 40. 

Ark.—Cray v. Ford, Bacon & Davis, 
198 S.W.2d 608. - 

Cal.—Hager v. Goddard, App., 179 
P.2d 841—Boradori v. Peterson, 
261 P. 520. 86 Cal.App. 753. 

111.—Puchs V. Weibert, 233 111.App. 
636. 

lowa.—Hogan v. Perkins JBros. Co., 
238 N.W. 608, 213 lowa 1175— 
Schulte V. Ideal Food Products 
Co.. 213 N.W. 431, 203 lowa 676. 
La.—Pickels v. Bumaman, 2 La.App. 
639. 

Neb.—Fairchild v. Fairchild Clay 
Products Co., 3 N.W.2d 581, 141 
Neb. 356. 

N.T.—Lockwood v. Embalmers’ Sup- 
ply Co., 261 N.T.S. 321, 233 App. 
Div. 189. 

Ohio.—Winchell Shoe Mfg*. Co. v. 
Baehr, 181 N.E. 823, 42 Ohio App. 
88 . 

Okl.—Empire Pipe Line Co. v. 

Spears, 45 P.2d 1092, 172 Okl. 544. 
89 C.J. p 197 note 29. 

ZntpUed contract 

N.Y.—Crane v. Baudouine, 65 N.T. 
256. 

Change In contract 
If original employment contract 
was changed by subsequent events, 
employee suing thereon was required 
to prove only contract in existence 
at time of breach.—Hoffman Special- 
ty Co. V. Pelouze, 164 S.E. 397, 158 
Va. 586. 

56 C.J.S.-37 


34. U.S.—^Peffer v. Federal Cart- 
ridge Corp., D.C.Minn., 63 F.Supp. 
291. 

Verhal agreements 
. Under a statute so providing, the 
burden of proof is on the employer 
to establish the terms of a verbal 
agreement In case of a dispute with 
the employee as to its terms, but the 
burden of proof is unaffected where 
the parties enter into a written con¬ 
tract meeting certain statutory re- 
quirements.—Peffer v. Federal Cart- 
ridge Corp., supra, 

35. N.T.—Merrill v. United Box 
Board & Paper Co., 128 N.T.S. 959, 
143 App.Div. 833. 

39 C.J. p 197 note 31. 

38. Colo.—Little Nell Gold Min. Co. 
V. Hemby, 101 P. 981, 45 Colo. 
682, 

39 C.J, p 197 note 32. 

Devotlon of entlre time 
Employee, in order to recover un¬ 
der contract to devote entire time to 
employer's Services, was required to 
Show devotion of entire time, or rea¬ 
son for failure to do so,—Georgis v. 
Giocalas, 233 N.Y.S. 16, 225 App.Div. 
577. 

37. Me.—Harmon v. Salmon Falis 
Mfg. Co., 35 Me. 447, 58 Am.D. 718. 

Discharge without cause 
La.—Blue v. Chandler, App., 5 So.2d 
210 . 

38. Colo.—Little Nell Gold Min. Co. 
V, Hemby, 101 P. 981, 45 Colo. 582. 

39 C.J. p 197 note 36. 

Share of proflts 

(1) Plaintiff has burden of prov¬ 
ing existence of prohts entitling him 
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to a share thereof under the con¬ 
tract.—Livermore v. Mandeville & 
Thompson, C.C.A.Tex., 93 P.2d 563, 
certiorari denied 68 S.Ct. 752, 303 U. 
S. 663, 82 L.Ed. 1113—39 C.J. p 197 
note 36 Ca]. 

(2) Employee, however, may be 
excused from proving occurrence of 
condition, if Corporation designedly 
prevented happening thereof by ex- 
penditures or obligations incurred 
for that purpose.—Booth v. Booth 
& Bayliss Commercial School, 180 A. 
278, 120 Conn. 221, 99 A.L.R. 1517. 

39. Cal.—James v. Paramount-Fa- 
mous-Lasky Corporation, 33 P.2d 
63, 138 Cal.App. 585. 

39 C.J. p 197 note 34. 

40. Pa.—Taylor v. Beatty, 61 A. 
771, 202 Pa. 120. 

39 C.J. p 197 note 35. 

41. N.Y.—^Atkinson v. Heine, 110 N. 
Y.S. 122, 134 App.Div. 406. ' 

42. N.Y.—Schepps V. Konski, 196 N. 
Y.S. 299, 203 App.Div. 60. 

39 C.J. p 197 note 38. 

43. Mo.—Hunt v. Lehrack, App., 
245 S.W. 62. 

44. lowa.—^Economy Hog & Cattle 
Powder Co. v. Honett, 292 N.W. 
825, 228 lowa 559. 

45. Ala.—Benson & Co. v. Foreman, 
1 So.2d 898, 241 Ala. 193. 

46. Md.—Globe Slicing Mach, Co. v. 
Murphy, 158 A. 26, 161 Md. 667. 

47. Md.—Globe Slicing Mach. Co. v. 
Murphy, supra. 

48. Tex.—^Babb v. Mil-Po Clothes, 
Civ.App., 117 S.W.2d 873. 

49. Tex.—Babb v. Mil-Po Clothes, 
supra. 
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•ate of compensation but, if the employee con- 
.inues to render the same Services, the presumption 
:hat the Services were continued under the original 
:ontract, considered supra § 118, will shift the bur- 
den of proving the contrary to the employen^ 

Lost time, Where the employee seeks to recover 
for lost time, the burden is on him to prove an ex- 
press or implied contract obligating the employer to 
pay for lost time.^^ 

Additional compensation for extra Services, 
Where an employee seeks to recover from his em¬ 
ployer compensation for extra work performed dur- 
ing a period covered by the contract of employment, 
the burden is on him to prove that the Services for 
which additional compensation is sought are out- 
side the scope of the employee’s general employment 
as contcmplated by the parties to the contract,^^ 
and that the employer either expressly or implicdly 
promised to pay additional compensation for such 
extra Services.®^ Where the nature of the Services 
is such as to raise the implication that they are 
compensated for by the stipulated wage, the em¬ 
ployee has the burden of proving an express con¬ 
tract for extra compensation for such Services.®^ 

Exercise of employer^s discreiion, Where the 
employee^s right to a recovery is dependent, wholly 
or in part, on the employer’s exercise of his dis- 
cretion, the authorities are in conflict, some holding 
that the burden is on the employee to prove that the 
employer^s act or failure to act in the exercise of 
that power was in bad faith,56 others holding that 
the burden is on the employer to establish his own 
good faith.S'^ 


Minimum and maximum compensation, Where 
the contract fixes the compensation to be paid be- 
tween minimum and maximum limits, the exact 
amount to be determined by certain considerations 
stated, the burden is on the employee to establish 
by proof of the existence of such circumstances his 
right to any compensation in excess of the mini¬ 
mum amount stated. 

Damages. If the employee seeks to recover dam- 
ages for the breach of the contract of employment, 
the burden is on him to prove the damages which 
he actually suffered,59 even where the employer ad- 
mits ali the facts alleged by the employee in his 
complaint.^O Where the action is for rcimburse- 
ment for moneys advanced by the employee in the 
employer^s business, the burden of proving the ad- 
vances made is on the employee. 

Burden of cvidcnce, The burden of evidence, 
meaning thereby the burden of going forward with 
the evidence to establish or to meet a prima facie 
case, is, in the first instance, on the employee to 
show the contract of employment, his own perform- 
ance, or readiness to perform and the employer^s 
breach.62 burden is then shiftcd to the cmploy- 
er to establish his defense.^s 

(2) Defenses; Sct-Off and Counterclaim 

The burden is on the employer to prove affirmative 
matters of defense. 

The burden is on the employer to prove affirma¬ 
tive matters of defense,as, for examplc, that the 
Services were rendered gratuitously that the con¬ 
tract of employment is other than the contract set 
up by the employee,or was superseded^'^ or modi- 


50. Ark.—Ewing v. Janson, 21 S.W. 
430, 57 Ark. 237. 

51. Md.—Travelors' Ins. Co. v. 

Parker, 47 A. 1042, 92 Md. 22. 

52. Ala.—^Wilson v. Smith, 20 So. 
3 34. 111 Ala. 170. 

Or.—'Barlow v. Taylor Placer Mining 
& Milling Co., 44 P. 492, 29 Or. 
132. 

53. Idaho.—Quirk v. Sunderlin, 130 
P. 374, 23 Idaho 368. 

54. Idaho.—Quirk v. Sunderlin, su¬ 
pra. 

39 C.J*. p 197 note 44. 

55. Mont.—Keith v. Kottas, 172 P. 
2d 306. 

50. Md.—Himmel v. Levinstein, 103 
A. 848, 132 Md. 317. 

39 C.J. p 198 note 45. 

57. Pa.—Bodman v. Fisher, 112 A. 

99, 268 Pa. 635. 

39 C.J. p 198 note 46. 


58. Tenn,—Douglas v. McWhirtor, 
9 Heisk. 69. 

59. Puerto Rico.—Padro v. Valdos, 
16 Puerto Rico 309. 

00, Puerto Rico,—^Padro v. Valdes, 
supra. 

61. Cal.—Shields v. Rancho Buena 
Ventura, 177 P. 499, 38 Cal.App. 
696. 

62, Pa.—Malickson v. Louis J. Berg- 
doU Motor Co., 53 Pa.Super. 186. 

63, Pa.—Bryden v. Dclaware, L. & 
W. R. Co., 105 A. 79, 262 Pa. 211. 

39 C.J. p 198 note 53. 

64. Ala.—Wayne Pump Co. v. Har- 
rison, 23 So.2d 392, 247 Ala. 186. 

Ga.—Speor v. Johnson, 184 S.E. 388, 
62 Ga.App. 636. 

isr.y.—Rubin v. Dairymen's League 
Co-op. Ass’n, 18 N.Y.S.2d 466, 259 
App.Div. 23, afRrmed 29 N.E.2d 
458, 284 N.T. 32, reargument de- 
nied 31 N-.E.2d 927, 284 N.T. 816. 
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Tex.—Neyland v. Brown, 170 S.W.2d 
207, 141 Tex. 253, modifled on 

other grounds 172 S.W.2d 89, 141 
Tex. 253. 

65. Pa.—Caskoy v. Kineavy, 60 Pa. 
Super. 87. 

89 C.J. p 198 note 65. 

66. Colo.—Lyman v. Schwartz, 67 
P. 735, 13 Colo.App. 318. 

39 C.J. p 198 note 66.* 

Reduced coxnmissioxis ou. certain ac- 

CO<U2LtS 

Employer was held to have burden 
of proof on issue of reduction of 
commission sued for by discharged 
salesman.—Pink v. Superior Lamp & 
Shade Co., 213 KW. 463, 238 Mich. 
390. 

67. La.—^Pickels v. Burnaman, 2 
La.App. 639. 

Agreemeut to dlscoutlniie salary 
La.—Pickels v. Burnaman, supra. 
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fiedSS 'by a subsequent agreement; that it is illegal^^ 
or invalid or voidable;^^ that it has been rescind- 
ed;*^! that there was a settlement of employee^s 
claim;'72 or that another employer has been sub- 
stituted relieving defendant from further liabil- 
ity,73 in which case the burden is on defendant to 
prove the performance of ali conditions precedent 
reqiiired by the contract before such a substitution 
couM be effectually made.*^^ 

Condiict and competence of employee. The em¬ 
ployer has the burden of proving that the employee 
has been unfaithful that he was guilty of a 
breach of an implied covenant of skill;^^ that he 
has misappropriated funds belonging to the em¬ 
ployer equal to, or in excess of, the amount alleged 
to be due him;77 that the employer suffered loss by 
the employee^s carelessness;'^^ that the employee 
has been rightfully discharged, the employer in 
such case having the burden to establish a suffi¬ 
cient grouhd for the discharge'^9 and that he has 
forfeited the wages due him.so 

Expenditur es in net profits cases. In cases in- 
volving an employee^s claim to a share of the net 
profits of his employer^s business, the burden is on 
the employer to prove all expenditures entering in- 
to the computation.si 


Payment. While it has been held that the em¬ 
ployee must prove the employer^s nonperformance 
of the contract by failure to make payment in ac- 
cordance therewith ,^2 it is more frequently held that 
payment is a matter of defense and that the burden 
of proving such defense is on the employer.^^ 
However, where the facts raise a presumption that 
the employee has been paid, as considered supra § 
121, the employee has the burden of overcoming the 
presumption of payment.^^ 

Set-off and counterclaim. The burden is on the 
employer to prove his loss where he seeks to recoup 
damages by reason of the employee^s quitting before 
the end of the termes or illegally withholding funds 
belonging to him.ss The burden is also on the em¬ 
ployer to prove the extent of overpayments made by 
him where he counterclaims therefor.S7 Where the 
employer sets up a counterclaim for moneys lost by 
the employee, and the employee admits the loss but 
alleges that it was not through his negligence, the 
burden of showing the absence of negligence is on 

the employee.SS 

An employee who interposes a counterclaim in an 
action by the employer to recover money overdrawn 
has the burden of proving the contract relied on by 
him for the purpose of establishing the counter¬ 
claim. ^ 9 


68. Ala.—Hosey v. Meadows, 194 
So. 861, 29 Ala.App. 244. 

La.—Lucas v, Morefield, 137 So. 633, 
18 La.App. 497. 

Effect of modifloation 

In einployee’s suit against corpo¬ 
rate employer for back salary where- 
in employer relied on oral agreement 
whereby employee’s salary was al¬ 
leged to have t)een cut in half, em- ' 
ployer had burden of proving that 
effect of modifloation was to reduce 
salary of employee.—Gutknecht v. 
C. A. Lawton Co., 285 KW. 411, 231 
Wis. 413. 

69. Ind.—Krauss v. Weaver, 130 N. 
E. 800, 191 Ind. 133. 

39 C.J. p 198 note 57. 

70. La.—Clements v. Knighton, 
App., 1 So.2d 139. 

71. S.C.—Moore v. Marion Cotton 
Oil Co., 85 S.E. 52, 100 S.C. 499. 

72. La.—Thompson v. Goodman, 126 
So. 527, 13 La.App. 186. 

73. N.T.—Base Ball Players’ Pra- 
ternity v. Boston American League 
Base Ball Club, 151 N.T.S. 657, 166 
App.Div. 484, afflrmed 117 N.E. 
1061, 221 KY. 704. 

74. K.Y.—Base Ball Players' Fra- 
ternity v. Boston American League 
Base Ball Club, supra. 

39 C.J. p 198 note 66, 


75. Mich.—-Williams v. Crane, T16 
N.W. 654, 163 Mich. 89. 

76. Ariz.—^Arizona Superior Mining 
Co. V. Anderson, 262 P. 489, 33 
Ariz. 64, error dismissed 49 S.Ct 
177, 278 U.S. 578, 73 L.Bd. 516. 

77. Minn.—Demeules v. Jewel Tea 
Co., 114 N.W. 733, 103 Minn. 150, 
123 Am.S.R. 315, 14 L.R.A.,N.S., 
954. 

78. La.—Shemper v. Irving Hersko- 
vits Fur Co., 120 So. 270, 10 La. 
App. 89. 

79. Mich.—^Williams v. Crane, 116 
N.W. 554, 153 Mich. 89—Hinchman 
V. Matheson Motor Car Co., 115 
N.W. 48, 151 Mich. 214. 

80. Ind.—Macbeth-Evans Glass Co. 
V, Jones, 95 N.E. 667, 176 Ind. 221. 

39 C.J. p 198 note 61. 

81. N.J.—Morehouse v. John M. 
Kelly Contracting Co,., 122 A. 374, 
95 N.J.Eq. 280. 

39 C.J. p 198 note 66. 

82. Ala.—Cole v. Cole, 173 So. 382, 
234 Ala. 40. 

Neb,—Pairchild v. Fairchild Clay 
Products Co., 3 N.W.2d 581, 141 
Neb. 356. 

83. Colo.—McMahon v. Williams', 
250 P. 660, 80 Colo. 249. 

Ind.—Krauss V. Weaver, App., 126 
N.E. 248. 


Md.—Lynch v. Rogers, 10 A.2d 619, 
177 Md. 478. 

84. Pa.—^Witten v. Stout, 131 A. 
360, 284 Pa. 410. 

85. Ky.—^Asher v. Tomlinson, 60 S. 
W. 714, 22 Ky.L. 1494. 

86. N.T.—Turner v. Kouwenhoven, 
2 N.E. 637, 100 N.T. 115. 

N.D.—Rittle V. Woodward, 153 N.W. 
951, 31 N.D. 113. 

87. U.S.—Helfer v. Corona Prod¬ 
ucts, C.C.A.Ark., 127 F.2d 612. 

EzplaxLation, of dlscrepancies in ac. 
couuts 

In salesman’s action to recover 
commissions where employer alleged 
that it had made its commission pay- 
ments to salesman as shown in 
monthly statements, and thereafter 
employer sought to show an over- 
payment by adding up all of cashed 
checks which employer had issued 
to salesman, burden was on employ¬ 
er to supply some explanation of dis- 
crepancies between account sent to 
salesman and pleaded by employer 
and the substituted account oifered 
in evidence.—^Helfer v. Corona Prod¬ 
ucts, supra. 

88. lowa.—Becket v. lowa Impr. 
Co., 25 N.W. 271, 67 lowa 337. 

89. lowa.—Economy Hog & Cattle 
Powder Co. v. Honett, 270 N.W. 
842, 222 lowa 894. 
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c. Admissibility 

(1) In general 

(2) Compensation 

(3) Performance 

(4) Amount due and payment 

(1) In General 

The rules governing the admissibility of evidence In 
civii cases generally have been held to apply in actions 
by an empicyee to recover remuneration for his Services. 

The rules as to competency, relevancy, and ma- 
teriality applicable in the case of civii actions gen¬ 
erally have been held to apply in determining the 
admissibility of evidence in actions by an cmployee 
to recover remuneration for his Services,as in de¬ 
termining the admissibility of evidence to show who 


■was the real employer^i and to show the existence 
and terms of the contract of employment.92 

(2) Compensation 

The admissibility of evidence to show the amount of 
compensation due has been adjudicated. 

In accordance with the general rules of evidence, 
the admissibility of evidence has been adjudicated 
with respect to evidence to show the agreed amount 

of compensation,93 and its increase^^ or reduction,95 

or, in the case in which evidence of reasonable value 
is admissible under the pleadings, considered supra 
§ 128 b, the reasonable value of the Services ren- 

dercd.93 

In order to 'show the agreed amount of compen¬ 
sation, earlier contracts between the parties may be 
admitted,97 as may be evidence of the Services® 3 


90. Okl.—Boyer v. Walker, 286 P. 
304, 142 Okl. 184. 

XSvldoxLoe keld admisslhle 

Ala.—Tillery v. Price, 137 So. 440, 
223 Ala. 532. 

Idaho.—^Weed v. Idaho Copper Co., 
10 P.2d 613, 51 Idaho 737. 

Ind.—Lester v. Hinkle, 153 N.B. 179, 
90 Ind.App. 193. 

Minn.—Love v. National Crodit 
Clothing Co., 219 N.W. 013, 174 
Minn. 673. 

Evidence held inadmissihle 

U.S.—Sickelco v. Union Pac. R. Co., 
C.C.A.Cal., 111 P.2d 746. 

111.—Ostroff V. A. J. Canflold Co., 47 
N.E,2d 382, 317 Ill.App. 653. 

Ind.—Oaktown Telophone Co. v. Mil- 
ler, 194 N.B. 741, 101 Ind.App. 108, 
followed in Bruceville Telephone 
Co. V. Miller, 194 N.E. 776, 101 Ind. 
App. 701, and Freelandville Tele¬ 
phone Co. V. Miller, 194 N.E. 775, 
101 Ind.App. 701. 

Minn.—Hluheck v. Beeler, 9 N.W.2d 
252, 214 Minn. 484. 

Okl.—Boyer v. Walker, 286 P. 304, 
142 Okl. 184. 

Or.—Pitts V. Grane, 236 P. 476, 114 
Or. 693. 

Pa.—Pisher v. Stovcns Coal Co., 17 
A,2d 642, 143 Pa.Super, 115. 

R.I.—Goldblatt v. Koffler, 42 A.2d 
490—Long V. Kleistone Rubber Co., 
128 A. 574. 

91. Colo.—Greenlaw Eumber & 

Timber Co. v. Chambers, 105 P. 
1091, 46 Colo. 687. 

39 C.J. p 199 note 71. 

92. Tex.—Gate City Roller Rink Co. 
V. McGuire, Civ.App., 112 S.W. 436. 

39 C.J. p 199 noto 72. 

Evidence held admissible 
Cl) In general. 

Ea.—Binnion v. M. & D. Drugs, App., 
8 So.2d 307. 

Mass.—Cray v. Wells, 154 N.E. 848, 
258 Mass. 93. 

<2) In action on employment con¬ 
tract arlsing by operation of law by 


reason of relationship of parties con- 
tlnuing from year to year, original 
nogoliations, and memorandum which 
dld not meet requirements of stat¬ 
ute of frauds, were competent evi¬ 
dence to Show terms of contract un¬ 
der which parties contlnued their 
relations.—Dennis v. Thermoid Co., 
22 A.2d 535, 19 N.J.Misc. 614, af- 
firmed 25 A.2d 886, 128 N.J.L. 303. 

(3) In action by theater manager 
for salary, whercin owner pleaded 
that, under contract, he was not to 
be individually liable, but that sal¬ 
ary was to come only from proceeds 
of buslness, evidence of owner^s 
statements as to losses In operat- 
ing buslness prior to manager’s en- 
gagement and amount of such losses 
was ' admissible as circumstance 
bearing on probabilUy that employee 
would agree to manage such busi- 
neas on such basis.—Ross v. James, 
Tex.Civ.App., 275 S.W. .171. 

(4) In an action for an accounting 
of proflts, a lelter from the employ- 
er, although not in and of itself con- 
stituting the contract, may be com¬ 
petent to prove the terms of the 
contract.—Stewart v. John R. Lan- 
kenau Co., 156 N.E. 73, 259 Mass. 
242. 

Evidence held inadmisslble 

(1) In general. 

Mo.—Burkhardt v. Decker, 295 S.W. 

838, 221 Mo.App. 1066. 

Or.—Pitts V. Crane, 23G P. 476, 114 

Or. 593. 

Pa.—Besecker v. General Acceplance 

Corporation, 17 A.2d 916, 143 Pa. 

Super. 3C7. 

39 C.J. p 199 note 72 [c]. 

(2) Where contract made it em- 
ployee’s duty to perform any “execu- 
tive function” requested, employee 
suing for salary could not Intro- 
duce evidence that duties were tb 
be nominal.—^Arkansas ' Amusement 

j Corporation v. Kempner, 33 S.W.2d 
I 42, 182 Ark. 897. 
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(3) Where employment contract 
provided for severance pay on “dis- 
missal" except for drunkenness, 
proved dishonesty, or gross ncglect 
of duty, in employees' action for 
severance pay, evidence offored to 
Show meaning of word dismissal was 
properly excluded since meaning of 
the Word was ciear.—Matthows v. 
Minnesota Tribune Co., 10 N.W.2d 
230, 215 Minn. 369, 147 A.L.R. 147. 

98. Mich,—Williams v. Williams, 46 
N.W. 734, 82 Mich. 449. 

39 C.J. p 199 note 74. 

Evidence held admissible 
Conn.—^Vigliotti v. Campano, 133 A. 
679, 104 Conn. 464. 

Okl.—Harden v. Kifer, 111 P.2d 490, 
188 Okl. 538. 

Tex.—Babb v. Mil-Po Clothes, Clv. 

App., 117 S.W.2d 873. 

Evidence held inadmiseible 
Okl.—Boyer v. Walker, 286 P. 304, 
142 Okl. 184. 

Tox.—Cady v. Donnelly, Civ.App., 47 
S.W.2d 337, error di,gmissed. 

94. N.Y.—Diffin v. Reid, 36 N.T.S. 
407, 15 Misc. 268. 

39 C.J. p 199 note 76. 

95. Tex.—Pennington v. Thompson 
Bros. Lumber Co., Civ.App., 122 
S.W. 923. 

39 C.J. p 200 note 76. 

Evidence held admissible 

Ala.—George D. Witt Shoe Co. v. 

Mills, 140 So. 678, 224 Ala. 600. 
Evidence held inadmissible 
Ga.—Lee v. Jones, 147 S.B. 118, 39 
Ga.App. 291. 

39 C.J. p 200 note 76 [d]. 

99. Cal.—Crusoe v. Clark, 69 P. 700, 
127 Cal. 341. 

39 C.J. p 200 note 78. 

97. 111.—Mears v. 0'Donoghue, 68 
Ill.App. 345. 

39 C.J. p 200 note 79. 

98. Cal.—^Perry v. J. Noonan Fumi- 
I ture Co., 95 P. 1128, 8 Cal.App. 36. 
1 39 C.J. p 200 note 80. 
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or payments^Q made thereunder, provided the con- 
nection is shown;i and the employment agreement 
of a fellow employee with the same employer has 
also been held to be admissible.2 What other em- 
ployers had paid plaintiff for his Services^ or cus- 
tomarily paid to other employees under similar con- 
tracts,^ is not admissible except where it is shown 
that plaintiff left another^s Service to enter defend- 
ant’s employ.5 Where the employer alleges the em¬ 
ployment contract to be unreasonable, evidence of 
salaries paid to former employees is admissible as 
bearing on the reasonableness of the alleged con¬ 
tract.® 

Overtime» Rules governing the admissibility of 
evidence generally have been held to apply in ac- 
tions for overtime compensation.*^ On the question 
of existence of a contract to pay for overtime, the 
employer may show the receipt of checks in full 
payment for Services rendered,® or that the em¬ 
ployee voluntarily continued work, although over¬ 
time duties were regularly required without extra 
pay, and received his monthly salaries regularly 
without Corning to a definite understanding with 
him with regard to additional remuneration.9 The 
employee may show that the employer’s agent, al¬ 
though unauthorized to do so, told him that he 


would receive compensation for overtime;^® and 
a letter from the general manager of the employer 
to the employee is admissible.il 

Bonus, Where the employee claims that he is 
entitled to a bonus, evidence is admissible tending 
to show that a bonus was promised by the employ- 
er.i2 

Commissions, The admissibility of evidence of- 
fered to show the amount of sales on which com¬ 
missions are basedi® or to explain items of the ac- 
count between the employer and the employeei^ 
has been adjudicated. For this purpose sales in 
periods other than the one in question may be con- 
sidered if they are not too remote and if evidence 
of them is the best evidence procurable under the 
circumstances but evidence of the employee*s 
earnings under the same contract in prior years is 
not admissible.^® 

Profits, Under the general rules of evidence, ev¬ 
idence may be admitted to show the existence and 
the terms of a contract to compensate the employee 
with a share of the profitsi'7 and to show the earn¬ 
ings and profits of the employer.i® 

Expenses. The admissibility of evidence to prove 


99. 111.—Glucose Sugar Reflning Co. 

V. Flinn, 56 N.E. 400, 184 111. 123, 
Zlxplanartion of pasrmejxt 

D.C.—Watwood v. Potomac Chemical 
Co., Mun.App., 42 A.2d 728. ’ 

1. Pa.—Cox V. Philadelphia City 
Pottery Co., 38 Pa.Super. 545. 

2. Ark.—St. Francis Valley Lumber 
Co. V. Orcutt, 295 S.W. 713, 174 
Ark. 282. 

3. Mich. — ^Williams v. Williams, 46 
N.W. 734, 82 Mich. 449. 

39 C.J. p 200 note 83. 

4. Wis. — Kosloski v. Kelly, 100 N. 

W. 1037, 122 Wis. 666. 

5. Tenn.—Rocco v. Parczyk, 9 Lea 
328. 

9. lowa.—Schulte v. Ideal Food 
Products Co., 226 N.W. 174, 208 
lowa 767. 

7. ComputatlozLS made pursuaut to 
conrt order 

In portal-to-portal action by em¬ 
ployees to recover overtime com¬ 
pensation, wherein court entered or- 
der imposing burden on employer to 
compute time spent by employees on 
employer’s premises before they 
were clocked in and after they were 
clocked out, computalions would not 
necessarily be admissible in evidence 
simply because made in compliance 
with the order.—0'Malley v. Chrys¬ 
ler Corp., C.C.A.I11., 160 P.2d 35. 

8. lowa.—^Wiefenbach v. Lamp, 160 
N.W. 1045, 169 lowa 30. 


9. W.Va.—Robinette v. Hubbard 
Coal Min. Co., 107 S.E. 286, 88 W. 
Va. 614, 25 A.L.R. 212. 

10. Mich.—0’Boyle v. Detroit, 90 
N.W. 669, 131 Mich. 16. 

11. lowa.—McGuire v. Interurban 
R. Co., 200 N.W, 55. 

12. Svidence held admissible 

(1) An oifer of a bonus addressed 
in general terms to all. employees is 
admissible to show that a contract 
of employment made subsequently 
with plaintiff was on those terms 
after it appears that plaintiff was 
familiar at the time with the terms 
of the offer.—Scholl v. Hershey 
Chocolate Co., 71 Pa.Super. 244. 

(2) Letters by employer to em¬ 
ployee or members of family were 
admissible to establish that bonus 
promised was as inducement to en¬ 
ter employment.—^Hunter v. Ryan, 
293 P. 825, 109 Cal.App. 736. 

Evidence held inadmissible 

Since bonus was a matter of con¬ 
tract, evidence of amount of work 
done by employee which he alleged 
he would not have performed except 
in exjpectation of bonus was not ma- 
terial on question of right to bonus. 
—^Harding v. Montgomery Ward Co., 
Ohio App., 68 N.E.2d 75. 

13. Or.—^Howland v. Fenner Mfg. 
Co., 206 P. 730, 104 Or. 373, 207 P. 
1096. 

39 C.J. p 200 note 91. 
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Evidence held admissible 
U.S.—Helfer v. Corona Products, C, 
C.A.Ark., 127 F.2d 612. 

N.J.—Brown v. Morrisey & Walker, 
150 A. 330, 106 N.J.Law 307. 

Vt.—Stratton v. Cartmell, 42 A.2d 
419, 114 Vt. 191. 

Evidence held inndmissible 
U.S.—^Atkinson v. New Britain Mach, 
Co., C.C.A.I11., 154 F.2d 895. 

Mich.—0’Connor v. March Automa- ■ 
tic Irr. Co., 218 N.W. 784, 242 
Mich. 204, afflrmed 223 N.W. 228, 
245 Mich. 693. 

39 C.J. p 200 note 91 [cl. 

14. N.C.—Peyton v. Hamilton- 
Brown Shoe Co., 83 S.E. 487, 167 
N.C. 280. 

15. Wash.—Parrott v. Jacobson, 67 
P. SSO, 27 Wash. 26‘6. 

39 C.J. p 201 note 93. 

16. U.S.—^Atkinson v. New Britain 
Mach. Co., C.C.A.I11., 154 P.2d 896. 

17. Tex.—E. Alkemeyer Co. v. Mc- 
Cardell, Civ.App., 183 S.W. 416. 

39 C.J. p 201 note 94. 

18. Mo.—Beerend v. Benwood-Llnze 
Co., App., 192 S.W.2d 660. 

FrofltB on business ‘^sebnred” 

Slips showing total business only 
and net profits and plaintifPs testi- 
mony as to amount due baSed there- 
on, were held properly excluded in 
action for agreed per cent of profits 
on business “secured.*'—Rosegartin 
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the employer^s breach of a contract to pay the em- 
ployee’s traveling expenses and the amount of such 
expenses has been adjudicated.i^ Directions to the 
employee not to spend any money without the em- 
ployer’s orders are admissible where the contract 
is in writing and does not provide that the employ- 
er shall pay the employec^s expenses.^^ Evidence 
that the employee was not diligent and neglected 
his duty so as not to bc entitlcd to a fixed sum which 
the cmployer had agreed to pay him periodically 
for his traveling expenses on the basis of his con- 
tinuous Service is admissible ,21 even though the em¬ 
ployee was hired on a commission basis and would 
himsclf be the chief sufferer from his own lack of 
diligence and neglect .22 

(3) Performance 

Any evidence otherwise competent and relevant is 
admissible to establish performance, abandonment, op 
breach of the contract by the servant. 

Under the rules applicable to civil actions gen- 
erally, any evidence which is otherwise competent 
and relevant may be admitted to establish the fact 
of performance of the contract^!^ or to show the 
fact of abandonment^^ or brcach^^ of the contract 
by the servant. Facts indicating that plaintiff did 


not fully perform his contract are admissible re- 
gardless of whether the action is brought on a spe- 
cial contract or in quantum meruit, such facts, if 
proved, barring a recovery on the contract, and 
having a bearing on the valuc of such Services as 
he did perform where a recovery in quantum meruit 

is allowcd.26 

Happening of contingency. Where performance 
under the contract involves the happening of a con¬ 
tingency named therein as a condition procedent to 
recovery, evidence bearing on the happening of 
such contingency is admissiblc.^'^ 

(4) Amount Due and Payment 

The general rules governing the admissibility of evi¬ 
dence apply to evidence to show the amount due to an 
employee or the payment thereof. 

The general rules governing the admissibility of 
evidence in civil actions have been applied to evi¬ 
dence offered to show the amount due to an em¬ 
ployee under his contract.^S Accordingly the acts 
and declarations of an' cmployer recognizing the 
continucd liability to the employee for his Services 
after he has Icft his cmploymcnt are admissible 
to show the cmployer's waiver of the forfeiture 
of the cmploycc’s wages.^^ Evidence of extra ex- 


V. Oohen, 165 N.E. 417, 258 Mass. 1 
534. ! 

1^. Ala.—Buford v. Graden, S4 So. 

552, 185 Ala. 341. 

Evidence lield admissible 

(1) Evidence of conversations be- 
tween the employee and his employ- 
er's duly authorized agent, and of 
what it cost him to rcLurn horne 
after he had been left without any 
money in a distant stato because of 
such breach hold admissible.—Bu¬ 
ford v. Graden, 64 So. '552, 185 Ala. 
341. 

(2) Evidence of employer's negli- 
gence in falling to placo funds with 
his disbursing agent to meet such 
traveling expenses has been held 
admissible.—Buford v. Graden, 69 
So. 36S, '5 Ala.App. 421, 

20. 111.—Talt V. Chicago Structura! 
Tile Co., 185 lll.App. 622. 

21. Mich.—Alberts v. Stearns, 16 N. 
W. 505, 50 Mich. 349. 

22. Mich.—Alberts v. Stearns, su¬ 
pra. 

23. N.T.—Seaburn v. Zachmann, 90 
N.Y.S. 1005, 09 App.Div. 218. 

39 C.J. p 201 note 3. 

Evidence held admissible 

(1) Time-boo,k kept by employer's 
manager was held competent in ac¬ 
tion for salary to show dates on 
which employee p-erformod Services. 
— FuQua V. Thomas, 2'73 P. 1091, 96 
Cal.App. 304. 


(2) In dischargiid maiiager’s ac¬ 
tion for compensation, queslions 
asked expert in operating dry kilns 
rcspecting condition of lumber seni 
to kiln by plaintiff was held ad- 
missiblo as relating to rca.sonR for 
employ«e's discharge.—Naveo llard- 
wood Oo. V. Becks, 134 So. 4, 222 
Ala. 631. 

(3) Other evidence held admissi¬ 
ble see 39 C.J. p 201 note 3 [a]. 

24. N.T.—^Wilkinson v. McLeod, 140 
N.Y.S. 1031, 80 Misc. 220. 

39 C.J. p 202 note 4. 

25. Evidence held admissible 

Cal.—Powis V. Moore Machinery Co., 
164 P.2d 82'2, 72 'Cal.App.2d 344. 
Evidence held Inadmissible 
La.—s-Kottemann v. Gross, App., 184 
So. 380. 

26 . Mich.—Pungs v. American 
Brake-Beam Oo., 87 N.W. 864, 128 
Mich. 318. 

27. N.Y.—Diffln v. Reid, 36 N.Y.S. 
407, 15 Misc. 268. 

Evidence held admissible 

<1) That the employer's business 
resulted in loss where the payment 
of the employee’s salary is contin¬ 
gent on profits.—Diffln v. Reid, 36 
N.Y.S. 407, 16 Misc. 268. 

(2) That the value of the crops 
raised by the employee showed the 
"good results" on which his right to 
compensation is made to depend.— 
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Williams v. Crane, 116 N.W. '564, 163 
Mich. 89. 

28. La.—Morgan v. Bryant, App., 
162 So. 773. 

Evidence held admissible 

(1) Stalements of an employer, 
signed by his agent.—Auxford 
Brown Ore Co. v. Picrco, 77 So. 420, 
16 Ala.App. 270. 

(2) SLatements of an employee 
containod in an offer of compromise 
to scttlo for a sum equivalent to 
the full amount of his claim at the 
time, even though he lator sued for 
a larger amount.—Abbott v. An¬ 
drews, 130 Mass. 14'5. 

(3) Estimates furnished from 
sources other than those stipulated 
in the contract, the contract csti- 
mates having been lost and the oth- 
ors being the best procurable in 
their place.—^Western Lumber Co. v. 
Willis, Mont., 160 P. 27, 87 C.C.A. 
183. 

(4) The employer's Icdgor account 
with the employoG.—Trottl v. Louis- 
iana Mortg. Corporation, La.App., 
t56 So. 663. 

Evidence held inadmissible 

Evidence that other employees 
working with the plaintiff settled 
for a smaller amount than plaintiff 
olaims is inadmissible.—Morgan v. 
Bryant, La.App., 152 So. 773. 

29. Vt.--Cahill v. Patterson, 30 Vt. 
592. 
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penses alleged by the employer to have been in- 
curred by bim because of his employee^s sickness is 
not admissible as' forming the basis of deductions 
from the employee’s salary in the absence of any 
evidence substantiating the chafge that the expenses 
were incurred for that reason.^O Evidence of the 
amount an employee actually received monthly from 
outside Work is immaterial where, in carrying to the 
account of his employer the amount received from 
others, the employee credited his employer with 
the entire amount due from him for those months.^^ 
Evidence of work done for others by an employee 
after his discharge is not admissible in the absence 
of a special plea by the employer setting up such 
earnings as a defense to the action.32 

Payment. Subject to the rules of evidence as to 
competency, relevancy, and materiality, evidence is 
admissible to show payment^s or nonpayment^^ 
In order to establish payment of the employee^s wag- 
es, in whole or in part, an employer may show 
that the employee had been paying his living ex¬ 
penses during the period in issue and that he had 
not been withdrawing money from the bank for that 
purpose;35 that he had received full time payments 
for days when he had not given a full day’s Service* 
to reduce the employee^s claims for overtime pay¬ 
ments on other days;36 and that the Services ren- 


dered were domestic Services within the meaning 
of the rule raising the presumption of payment in 
such cases.37 However, he cannot show for this 
purpose his employee^s methods of doing his work,SS 
or his representations respecting his ability^^ or the 
work^O of other employees. On the other hand, 
the employee may show that the employer stated to 
him after he had completed his Service that he 
would pay him a specified sum, as tending to show 
that the Services had not at that time been fully 
paid for.^l In proving payment, the employee^s 
bookkeeping methods may be in issue and to show 
that he kept his personal account separate from the 
labor-expense account, checks received by the em¬ 
ployee, some payable to him personally and some 
on account of his employer’s business, are admis- 

sible.‘^2 

d. Weight and Sufficiency 

In an action by an employee to recover compensa- 
tion, the party having the affirmative of an issue must 
prove it by a preponderance of the evidence. 

In an action with respect to the compensation of 
an employee, the party having the affirmative of an 
issue must prove it by a preponderance of the evi- 
dence.'^3 in particular cases the courts have adju- 
dicated the sufficiency or insufficiency of the evi- 


30. 111.—Reiter v. Standard Scale 
& Supply Co., 86 N.B. 746, 237 IU. 
374. 

31. Minn.—Barnes v. Spencer, 129 
N.W. 140, 113 Minn. 101. 

32. Ga.—Phillips Lumber Co. v. 
Smith, 66 S.E. 623, 7 Ga.App. 222. 

33. Necessity of foundation for evi¬ 
dence 

In action for wages, check to em¬ 
ployee was held inadmissible to 
show payment without foundation 
showing check was paid for wages, 
where checks had been given em¬ 
ployee for other purposes.—Davis v, 
Sullivan Gold Mining Co., 62 P.2d 
1292, 103 Mont. 452. 

34. Ala.—E. D. Lanford Co. v. 
Buck, 124 So. 418, 220 Ala. 190. 

Evidence held admissible 
Evidence that sum charged as ad- 
vanced to salesman was for enter- 
taining customers was admissible, 
entertainment expenses not being 
within meaning of “weekly draw- 
ings” or “traveling expenses."— 
Markstein v. M. Ufland & Co., 214 
N.Y.S. 476, 126 Misc. 683. 

35. N.T.—Mann v, Schneider, 110 
N.Y.S. 383. 

36. N.Y.—^Keysaw v. Dotterweich 
Brewing Co., 105 N.Y.S. 562, 121 
App.Div. 58. 


37. Pa.—Taylor v. Beatty, 61 A. 
771. 202 Pa. 120, 124. 

39 C.J. p 202 note 18. 

38. Mich.—Fox v. Bialy, 114 N.W. 
871, 151 Mich. 106. 

39. Mich.—Fox V. Bialy, supra. 

40. Mich,—Fox v. Bialy, supra. 

41. lowa.—Murphy v. De Haan, 89 
N.W. 100, 116 lowa 61. 

42. lowa.—Miller v. Brown, 47 N. 
W. 895, 82 lowa 79. 

43. U.S.—Livermbre v. Mandeville 
& Thompson, C.C.A.Tex., 93 F.2d 
'563, certiorari denied '58 S.Ct. 752, 
303 U.S. 6'53, 82' L.Ed. 1113—Na- 
zario v. West Indies Trading 
Corp., D.C.Puerto Rico, 69 F.Supp. 
224. 

La.—Ritchie Grocer Co. v. Dean, 162 
So. 62, 182 La. 518—Baham v. 
Schadwell, App., 165 So. 333. 
Dlscrepancy in testimony was held 
not to justify the court in disre- 
garding ali of the testimony of the 
witness.—Jeffs v. Stephenson, 114 
P.2d 98'7, 9 Wash.2d 335. 
Establishment of expense items 
Where the evidence shows that 
the books kept by defendant ' do 
not state a true account of all re- 
ceipts and expenses and cannot be 
relied on in stating the account, the 
items of expense claimed by defend¬ 
ant as credits and filed with the 
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master should be scrutinized with 
care, and only such items allowed as 
are clearly established by the evi¬ 
dence.—^Kaplan v. Stein, 160 N.E. 
562, 329 111. 253. 

Fzlma facie case 

In employer’s action against em¬ 
ployee on open account and account 
stated, plaintiffs introduction in evi¬ 
dence of verified account and proof 
that defendant approved and agreed 
to such account made out prima fa¬ 
cie case.—Benson & Co. v. Foreman, 
1 So.2d 898, 241 Ala. 193, 

Evidence held sufficient 

(1) To support plaintife’s clalm 
for remuneration generally. 

Ariz.—Egeland v. Jewell, 69. P.2d 
804, 50 Ariz. 140. 

Cal,—Millsap v. National Funding 
Corporation, 152 P.2d 634, 66 Cal. 
App.2d 658—Millsap v. National 
Funding Corporation of California, 
135 P.2d 407, 67 Cal.App.2d 772— 
Sadik V. Wallberg Mining Corpo¬ 
ration, '53 P.2d 981, 11 Cal.App.2d 
379—Paretchan v. M. & S. Parms, 
App., 179 P.2d 619—Weintraub v. 
Soronow, 1 P.2d 28, 115 Cal.App. 
14'5—Kibele v. Bomke, 28'5 P. 907, 
104 Cal.App. 328. 

Conn.—^Krawitz v. Ganzke, 159 A. 

897, 114 Conn. 662. 

Ga.—Speer v, Johnson, 184 S.E, 388, 
62 Ga.App, 636—Jones v. Batts, 
164 S.E. 462, 45 Ga.App. 323. 
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dence to show a contract of employment the | validity of such contract;^® the temis of the con- 


Idaho.—^Harp v. Stonebraker, 65 P. 
2d 766, 57 Idaho 434—Nelson V. 
Boise Petroleum Corporation, 32 
P.2d 782, 54 Idaho 179. 

111.—Hewitt V. Michuda, 18 N.E.2d 
738, 298 IlhApp. 622—Boski V. 

Durka, 2 N.E.2d 590, 285 Ill.App. 
598. 

lowa.—Taus v. Shawmutt Egg Co., 
213 N.W. 230, 204 lowa 426. 

KLan.—Stevens v. Pfeifer, 61 P.2d 
007, 144 Kan. 487—Dawson v. Mc- 
Mullen, 268 P. 826, 126 Kan. 468. 
Ky.—Batnich v. Pollock, 203 S.W. 
2d 4, 305 Ky. 125. 

La.—Roberts v. Lower Coast Lum- 
ber Co., App., 166 So. 498—Sturgis 

V. Imperial Plotel, App., 144 So. 268 
—Morris v. Oliphint, 124 So. '564, 
11 La.App'. 629. 

Mich.—Einkorn v. Schemm Brewing 
Co., 270 N.W. 233, 278 Mich. 10'5 
—^Nyman v. B. S. Chapin, Inc., 238 
N.W. 195, 2'55 Mich. 442. 

Minn.—^Altendorf v. Hogenson, 19 N. 

W. 2d 430, 220 Minn. 240—Ickler v. 

Hilger, 10 N.W.2d 277, 215 Minn. 
82—Costello V. Barry, 278 N.W. 
680, 202 Minn. 418—Harris v. 

North Star Amusement Co., 259 
N.W. 16, 193 Minn. 480. 

Mont.—Girson v. Girson, 114 P.2d 
274, 112 Mont. 183. 

Okl.—Grant G. Forsythe, Inc., v. 
Barclay, 153 P.2d 485, 194 Okl. 
643—^North American Car Corpo¬ 
ration V. Green, 62 P.2d 798, 175 
Okl. 136—Redd v. Warehime, 26 
P.2d 142, 166 Okl. 128—Southland 
Refining Co. v. Jackson, 1 P.2d 
410, 149 Okl. 286—Sweat V. 

Skaggs, 280 P. 591, 138 Okl. 141 
—Swindl^r v. Selby, 267 P. 471, 
130 Okl. 294—Taylor v. White, 250 
P. 512, 120 Okl. 68. 

Or.—Marr v. Dunn, 1'5S P.2d 6'51, 
176 Or. 442—Wohlender v. J. W. 
Copeland Yards, 16 P.2d 642, 141 
Or. 113. 

Pa.—Bowers v. Goodman, 2 A.2d 
579, 133 Pa.Super. 305—Bayne v. 
Procter & Gamble Distributing 
Co., 87 Pa.Super. 195. 

R.I.—Anderson v. Johnson, 195 A. 
240, 69 R.I. 241—Prendergast v. 
Wilson, 169 A. 740. 

Tex.—Birk V. Jackson, Civ.App., 75 
S.W.2d 918, error dismissed. 

Wash.—Jeffs v. Stephenson, 114 P. 

2d 9,87, 9 Wash.2d 335. 

Wis.—^Viereg v. Southwestern Wls- 
consin Gas. Co., 248 N.W. 775, 212 
Wis. 394. 

(2) To support plaintiff’s clalm 
for commissions earned. 

Cal.—Marsh v. Arch Rib Truss Co., 
133 P.2d 412, 66 Cal.App.2d 811— 
Spindler v. Wittemann Co., 249 P. 
1092, 79 Cal.App. 485. 

Ind.—Schafer Co. v, Hoffman, 155 N* 
B. 715, 93 Ind.App. 201. 


Ky.—MoAllister v. Vaughn, 276 S. 

W. -561, 210 Ky. 663. 

Mass.—Irving v. Goodimate Co., 70 
N.E.2d 414, 320 Mass. 4'54. 

Mich.—Cagney v. Checker Cab Mfg. 
Corporation, 224 N.W. 416, 246 

Mich. 11,3. 

Minn.—Sigvertsen v. Manoy Bros. 
Mill & Elevator Co., 234 N.W. 688, 
182 Minn. 387, 

Mont.—Cramer v. Deschler Broom 
Pactory, 25'5 P. 346, 79 Mont. 220. 
N.J.—Kling V. Aron, 136 A. 424, 5 
N.J.Misc. 287. 

Tex.—Broun v. Oollier, Civ.App., 35 
S.W.2d 1050, error dismissed. 

(3) To support ' plaintifrs claim 
for a share of the proftts.—Crowley 

V. Ohio & Michigan Coal Co., 218 N. 

W. 707, 243 Mich. 360. 

(4) To Show that employee’s 
claim was a debt and not a contin¬ 
gent claim.—Lientz v. Wheeler, C.C. 
A.Mo., 113 F.2d 767. 

(6) To Show that employee did 
not quit but was discharged.—Signo- 
relli V. Morice, La.App., 174 So. 124. 

(6) To warrant an accounting.— 
Jacobson v. McWha, 23 N.W.2d 770, 
147 Neb. 664. 

(7) To sustain particular findings. 
Cal.—Millsap v. National Funding 

Corporation, 152 P.2d 634, 66 Cal. 
App.2d 658—Hollln v. Elam, 148 
P.2d 388, 64 Cal.App.2d 236— 

Charles T. Powner Co. v. Smith, 
266 P. 833, 91 Cal.App. 101. 

111.—Hirsch v. Automatic Canteen 
Co. of America, 15 N.B.2d 888, 296 
Ill.App. 638. 

Ind.—Indian Refining Co. v. Max- 
am, 2 N.E,2d 808, 102 Ind.App. 
338. 

Kan.—Rupf v. Mason, 78 P.2d 848, 
167 Kan. 703. 

Ky.—Meyers v. Brown-Forman Dis- 
tillery Co., 158 S.W.2d 407, 289 
Ky. 185. 

Okl.—Biggers v. Ward, 106. P.2d 
791, 188 Okl. 44. 

Or.—Marr v. Dunn, r58 P.2d 651, 176 
Or. 442. 

R.I.—Grossman v. Laurence, 169 A. 
278. 

Evideace held Insufflcleut 

(1) To support plaintifPs claim 
for remuneration gonerally. 

U.S.—Lalley v. Escoett, 146 P.2d 
667, 79 U.S.App.D.C. 306. 

Ala.—Cole v. Cole, 173 So. 382, 234 
Ala. 40. 

Cal.—Hyde v. Plagen, 161 P.2d 242, 
70 Cal.App.2d 617. 

Ga.—Barber v. Southern Service 
'Corporation, 185 S.B. 93, 182 Ga. 
124—McParland v. Burney, 153 S. 
B. 437, 41 Ga.App. 613. 

111.—Feldman v. Karn, 247 Ill.App. 
48. 

Kan.—Copp v. Zimmermaix, 266 P. 
145, 123 Kan. 461. 
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La.—^Poland v. Holden, App., 162 So. 
80. 

Md.—Challenge Clothes Corporation 
v.. Polski, 31 A.2d 309, 181 Md. 
69,0, followed in Challenge Clothes 
V. Popp, 31 A.2d 311, 181 Md. 667 
—Jendrusiak v. L. J. Appel Sons, 
147 A. 530, 157 Md. 675. 

Mo.—Clarkson v. Standard Brass 
Mfg. Co., 170 S.W.2d 407, 237 Mo. 
App. 1018. 

N.J.—Niven v. Metropolitan Lumber 
Co., 142 A. 354, 6 N.J.Misc. 67'5. 
N.T.—Moak v. Snell, 286 N.Y.S. 900, 
247 App.Div. 924—Juster v. Chess- 
ler, 228 N.Y.S. 113, 223 App.Div. 
312—Levine v. Horbar, 227 N.Y.S. 
1'5'5, 131 Misc. 524. 

Ohio.—Bell v. Vardalides, App., 36 
N.E.2d 819. 

Pa.—Henry v. Fisher, 2 Pa.Dlst. 71, 
2 Lack.Jur. 337. 

Wis.—Blum v. Palace Garage Co., 
252 N.W. 177, 214 Wis. 319. 

(2) To support plaintiffs claim 
for commissions earned. 

111.—Hollister-Whitney Co. v. Mc- 
Callum, App., 72 N.E.2d 649— 
Schermerhorn v. Rolyan Corp., 65 
N.E.2d 482, 328 Ill.App. 322. 

Me.—Peaslee v. Thomas Smiley Co., 
137 A. 61, 126 Me. 694. 

N.Y.—Dictograph Products Corpora¬ 
tion V. Delanoie, 222 N.Y.S. 384, 
221 App.Div. 6. 

(3) To Show other particular mat- 
ters.—JollifC v. Chadick-Hayea Co., 
127 So. 400, 13 La.App. 639. 

Mi, Evidence lield sujBdclout 
Ark.—Oil Fields Corporation v. Bur¬ 
ney, 1 S.W.2d 64, 175 Ark. 1170. 
Cal.—Burns v. Renaker Co., 6 P.2d 
967, 119 Cal.App. 578. 

Colo.—McMahon v. Williams, 250 P^ 
660, 80 Colo. 249. 

La.—^Armstrong v. Baldwin, App., 
181 So. 72—Faulknor v. Jordan, 
App., 152 So. 779—Stulb v. State 
Board of Health, 123 So. 154, 11 
La.App. 113. 

Mich.—Chaney v. Lake Drive Ga¬ 
rage, 233 N.W. 602, 252 Mich. 412. 
39 C.J. p 202 note 25 [a]. 

Evideaice held iusufacleut 

(1) Generally. 

Okl.—Empire Pipe Line Co, v. 

Spears, 45 P.2d 1092, 172 Okl. 644. 
Va.—Mullins v. Mingo Lime & Lum¬ 
ber Co., 10 S.E.2d 492, 176 Va. 44. 
39. C.J. p 202 note 2'5 [b]. 

(2) To Show an implied promise. 
—Keith v. Kottas, Mont., 172 p.2d 
306. 

45. N.Y.—Jereski v. Nussbaum, 164 
N.Y.S. €14. 

39 C.J. p 20,3 note 26. 

Evideuce held sufflcleut 

Mass.—Patton v. Babson Statistical 
Organization, 156 N.E. 534, 259 
Mass. 424. 
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tract;^® and the sufficiency or insuffidency o£ the evidence to show the person or persons entitled to 


Evldeuce held iusufflcient 
La.—^Clements v. Knighton, App., 1 
So.2d 139. 

46. Wash.—^Woodbridge v. Johnson, 
59 P.2d 1135, 187 Wash. 191. 

Testimony of various witnesses con- 
siderad 

Cal.—Sieck v. Hali, 34 P.2d 844, 139 
Cal.App. 279. 

Evidence lield sufflclent to estahlish 

(1) Terms of contract generally. 
111.—Seitz V. Edward P. Allison Co., 

5 N.E.2d 621, 288 Ill.App. 616— 
Rottier v. Doughnut Equipnient 
Corporation, 3 Isr.E.2d 324, 286 111. 
App. 605. 

La.—Carney v. Agurs, App., 197 So. 
288. 

Md.—Home News v. Goodman, 35 A. 

2d 442, 182 Md. ‘585. 

Mass.—Stewart v. John R. Lanke- 
nau Co., 15'6 N.E. 73, 2'59 Mass. 
242. 

Okl.—General Hotel Operating Co. v. 
Hunter, 139 P.2d 808, 192 Okl. 

677. 

Wash.—^Dennis v. Trick, '5 P.2d 493, 
16’5 Wash. 403. 

39 C.J. p 203 note 27 [a]. 

(2) Agreement as to method of 
computlng profits. 

Cal.—Crome v. Allen, 125 P.2d 898, 
62 Cal.App.2d 137—Sieck v. Hali, 
34 P.2d 844, 139 Cal.Ap^p. 279. 

Mo.—^Whipple v. Edward Aaron, 
Inc., 74 S.W.2d 1089, 228 Mo.App. 
968. 

(3) Agreement for payment of 
salary only from profits.—Booth v. 
Booth & Bayliss Commercial School, 
180 A. 278, 120 Conn. 221, 99 A.L.R. 
1617. 

(4) Agreement for salary only. 

La.—Jarreau v. Diaz, App., 145 So. 

' 297. 

Mich.—0'Meara v. Electrograph Co., 
246 N.W. 149, 261 Mich. 364. 

(5) Agreement for salary and 
commissions.—Boucher v. Peasley, 
272 P. 1087, 95 Cal.App. 532. 

(6) Agreement to do certain work 
without compensation in considera- 
tion of other employment.—Wil¬ 
liams V. Plarris, La.App., 176 So. 
U9. 

(7) Agreement to pay bonus. 

U.S.—Knapp v. Imperial Oil & Gas 

Products Co., C.C.A.W.Va., 130 F. 
2d 1. 

Cal.—Langdon v. Langdon, 117 P.2d 
371, 47 Cal.App.2d 28. 

Tex.—American Soda Fountain Co. 

V. Wells, Civ.App., 294 S.W. 252. 

(8) Agreement to pay extra com¬ 
pensation for extra work. 

Cal.—MacFadden v. Compson, 254 P. 

622, 81 Cal.App. 629. 

Wis.—In re Gifeord’s Bstate, 12 N. 

W. 2d 921, 244 Wis. 670. 

33 C.J. p 203 note 27 [a] (8). 


(9) Agreement to pay for over- 
time work.—Gensman v. West Coast 
Power Co., 101 P.2d 316, 3 Wash.2d 
404—Sullivan v. Pacific Finance Cor¬ 
poration of California, 72 P.2d 690, 
192 Wash. 70—39 C.J. p 203 note 27 
Ca] (7). 

(10) Provision that unpaid salary 
would be carried on books as run- 
ning account against which amounts 
drawn would be credited.—Trethew- 
ey V. Green River Gorge, 136 P.2d 
999, 17 Wash.2d 697. 

(11) Rate or amount of compen¬ 
sation. 

lowa.—Crawford v. Publix Finance 
Corporation, 251 N.W. 57, 217 lowa 
17'5. 

La.—Harrosh v. Pife Bros. Health 
Ass’n, App., 1 So.2d 323—Morgan 

V. Bryant, App., 152 So. 773—Jack- 
son V. Patton, App., 152 So. 597— 
Duke V. Ford, Bacon & Davis, 138 
So. 675, 19 La.App. 27—Abbott v. 
Duncan, 135 So. 729, 17 La.App. 
527. 

Mich.—^Reid v. Bradstreet Co., 239 
N.W. 509, 25'e Mich. 282. 

Oliio.—Bell V. Vardalides, App., 36 
N.E.2d 819. 

Okl.—Joy V. Litchfield, 113 P.2d 974, 
189 Okl. 122. 

R.I.—Newell v. Anchor Webbing Co., 
129 A. 264. 

W.Va.—Golden v. Salkeld Coal Co., 
132 S.E. 751, 101 W.Va. 341. 

Wis.—Thoma v. Class Mineral Fume 
Health Bath Co., 12 N.W.2d 29, 
244 Wis. 347. 

39. C.J. p 203 note 2*7 [a] (3), (4). 

(12) Term of employment.—Car¬ 
ney V. Agurs, La.App., 197 So. 288 
—Thompson v. Goodman, 126 So. 
527, 13 La.App. 186—39 C.J. p 203 
note 27 [a] (2). 

(13) Terms of agreement as to 
commissions. 

U.S.—Thorp & Martin Co. v. Hamil- 
ton-Invincible, D.C.R.I., 36 F.Supp. 
822. 

Cal.—^Weinberg v. Belond, App., 183 
P.2d 694. 

La.—Holloway v. Geo. L. Squier 
Mfg. Co., 14 So.2d 462, 203 La. 611 
—Rosenbaum v. E. Simon’s Sons, 
App., 151 So. 22>5. 

Minn.—Fleetham v. Lindgren, 22 N. 

W. 2d 637, 221 Minn. 544. 

Ohio.—^Winchell Shoe Mfg. Co. v. 
Baehr, 181 N.E. 823, 42 Ohio App. 
88 . 

Pa.—Simon v. Kahn, 1‘65 A. 490, 304 
Pa. 211. 

R.I.—Baxter v. Lincoln Mills Co., 36 
A.2d 106, 70 R.I. 16. 

Tex.—Babb v. Mil-Po Clothes, Civ. 
App., 117 S.W.2d 873—Diamond 
Steel Highway Sign Co. v. Lath- 
am, Civ.App., 60 S.W.2d 1065. 
Wash.—Mackey v. United Civil 

Service Training Bureaus, 61 P.2d 
1311, 188 Wash. 186. 


Wis.—Vogel V. Cooper, 27 N.W.2d 
35.3, 250 Wis. 442. 

39 C.J. p 203 note 27 [a] (6). 

(14) Terms of agreement as to 
share of profits. 

U.S.—Floyd V. Ring Const. Corp., 
D.C.Minn., 66 F.Supp. 436. 

Cal.—Wildman v. Moe-Bridges Co., 
31 P.2d 363, 220 Cal. 498—Fishel 

V. P. M. Ball & Co.. 256 P. 493, 
83 Cal.App. 128. 

La.—^Wise v. Speaker, App., 153 So. 
542. 

N.T.—Meza v. Knauth, 225 N.Y.S. 
700, 131 Misc. 353. 

Tex.—Cooper Petroleum Co. v. Cog- 
hill. Civ.App., 198 S.W.2d 616. 

39 C.J. p 203 note 27 [a] (5). 

(1'5) That agreement for payment 
of wages was absolute and not de¬ 
pendent on realization of net profits. 
—Schmidt v. Van Woerden, 42 P.2d 
3, 181 Wash. 39. 

(16) Other particular matters. 

Colo.—Milliken v. Ciear Creek Cor¬ 
poration, 125 P.2d 143, 109 Colo. 
344. 

lowa.—Hogan v. Perkins Bros. Co., 
238 N.W. 608, 213 lowa 117'5. 

La.—Houston v. Lewin, 120 So. 894, 
10 La.App. 134. 

Wis.—Shaler Umbrella Co. v. Blo^, 
227 N.W. 1, 199 Wis. 489, 

Evidence held insufdclent to estab- 
lish 

(1) Agreement as to payment for 
overtime work. 

U. S.—Nazario v. West Indies Trad- 
ing Corp., D.C.Puerto Rico, 69 P. 
Supp. 224—Kennedy v. Silas Ma- 
son Co., D.C.La., 68 F.Supp. 576. 

Ark.—Gray v. Ford, Bacon &. Davis, 
198 S.W.2d 508. 

Mont.—Erie v. Wahl, 155 P.2d 201, 
116 Mont. 515. 

(2) Agreement as to weekly sal¬ 
ary guaranty.—^White v. Brame & 
Carter, La.App., 183 So. 578. 

(3) Agreement for extra compen¬ 
sation.—Kenyon v. Caine, 9 N.Y.S.2d 
613, 256 App.Div. 900. 

(4) Agreement for increase of sal¬ 
ary.—^Harris-Cortner & Co. v. Mor¬ 
gan, 108 So. 449, 214 Ala. 599. 

(5) Agreement for share of prof¬ 
its. 

Ky.—Ross V. Eagle Coal Co., 280 S. 

W. 475, 213 Ky. 87. 

La.—Lynch v. Peters, 127 So. 614, 
170 La. 240. 

Mich.—Steketee v. Steketee, 26 N.W. 

2d 724, 317 Mich. 100. 

Tex.—Tulsa Pipe & Supply Co. of 
Texas v. Emmell, Civ.App., 10 S. 
W.2d 143. 

(6) Agreement that commission 
was to be paid on sales before ool- 
lections.—^W. S. Badcock Corporation 

V. Kunze, 171 So. 657, 126 Fla. 72'5. 
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sue thereon'^'^ or liable thereunder.^^ 

Other issues on which the stifficiency of the evi- 
dence has been considered are the Identification of 

the contract;^® modificationSO and the effect 

thereof;5l its abandonment;^^ its annulment, abro- 
gation, or terminationes and the effect thereof;^^ 


its renewal or extension;ee or the continuance of 
Services under the old contract.e® 

A prima facie case is made by proof of the ren- 
dition of Services on propcrty owncd by defend¬ 
ant, 57 or evidence of an employment at stipulated 
wages and the rcndition of Services,58 or evidence 


(7) Agreem-ent to pay bonus or 
royalty. 

Cal.—Peterson v. Wolfer Printing 
Co., 95 P.2d 6S6, 3'5 Cal.App.2d 37'5. 
Neb.—Eliis v. Omaha Cold Storage 
Co., 240 N.W. 760, 122 Neb. 567. 

(8) Agreement to pay union wa- 
ges.—Sublett v. Henry's Turk & 
Tnylor Lunch, 131 P.2d 369, 21 Cal. 
2d 273. 

(9) Agreemont to perform Serv¬ 
ices without compensat ion.—Bank of 
'Oommerce & Trust Co. v. Brown 
Cotton Oil Co., 136 So. 305, 173 La. 
167, 

(10) Agreement to reimburse em- 
ployee for sums expended.—Carney 
V. Agurs, La.App., 197 So. 288. 

(11) Definito term of employment. 
—Davidson v. Citizens’ Bank & 
Trust Co.. 166 S.E. 775, 46 Ga.App. 
78—-39, C.J. p 203 note 27 [b] (6). 

(12) Rate or amount of compen- 
sation. 

Cal.—Carney v. Hayter, 145 P.2d 
712, 62 Cal.App.2d 792. 

111.—Altman v. Bllss, 25 N.B.2d 108, 
303 Ill.App. 336. 

La.—Garsaud v. Porrest, 116 So. 173, 
165 La. 750—Goos v. Patrlck, 139 
So. 608, 10 La.App. 66. 

N.Y.—^Cummings v. Poirier & Mc- 
Lane Corporation, 31 N.Y.S.2d 98, 

, 263 App.Div. 739. 

Wxs.—^Walter v. Four Wheel Prive 
Aulo Co., 252 N.W. 346, 213 Wis. 
'559. 

39 C.J. p 203 note 27 [b] (2), (3). 

(13) Varicus other terms of em¬ 
ployment contracta. 

Cal.—King v. San Jose Keyslon-e 
Mining Co., 127 P.2d 286, 53 Cal. 
App.2d 40—Boradori v. Peterson, 
261 P. '520, 86 Cal.App. 753. 

La.—Morgan v. Bryant, App., 152 
So. 773. 

N.Y.—Gabler v. Tsaac Goldman Co., 
213 N.y.S. 342, 215 App.Div. 333. 

39 C.J. p 203 noto 27 [b]. 

47. Minn.—Charron v. Pine Tree 
Lumber Co., 82 N.W. 679, 79 Minn. 
425. 

39 C.J. p 203 note 28. 

■48. Defendant held sliown to be lia. 
ble 

Cal.—Perry v. Wolpert, 290 P. 39, 
209 Cal. 742. 

Ga.—Perry v. Kimberly Jew-elry Co., 
23 S.B.2d 4'71, 68 Ga.App, 668. 
111.—Crocker v. Hatcher-Joseph, 
Inc., 10 N.E.2d 970, 292 Ill.App. 

646. 

Ky.—Clow Gafi> Steam Heating Co. 


V. Crowell, 89 S.W.2d 627, 262 Ky. 
136. 

Mont.—Stoican v. Wilhers, 65 P.2d 
604, 104 Mont. 173. 

N.Y.—Kreh])iei v. Carroll Bros., 300 
N.Y.S. 66, 252 App.Div. 923. 

Okl.—Robinson v. Hanner, 271 P. 

1009, 133 Okl. 212. 

39 C.J. p 204 noto 29 [a]. 

Defendant held not shown to be lia¬ 
ble 

La.—Prost Lumber Industries v. 
Raines, 138 So. 698, 18 La.App. 
426. 

R.I.—Champlin v. Stokes, 195 A. 707, 
59 R.I. 441. 

Wash.—Schmidt v. Van Woerden, 42 
P.2d 3, 181 Wash. 39. 

39 C.J. p 204 note 29 [b]. 

49. Or.—0'Nejll v. Keith, 104 P. 
725, 55 Or. 122. 

39 C.J. p 204 note 30. 

50. Evidence held sufflcient 

(1) To establish modiflcation of 
contract in general. 

Cal.—Klein Norton Co. v. Cohen, 290 
P. 613, 107 Cal.App. 32'5. 

Mont.—Davis v. Sullivan Gold Min¬ 
ing Co., 62 P.2d 1292, 103 Mont. 
4'52. 

Wis.—Gutknecht v. C. A. Lawton 
COm 28'5 N.W. 411, 231 Wis. 413. 
Wyo.—Long v. Porbes, 136 P.2d 242, 
68 Wyo. 5,33. 

39 C.J. p 204 note 31 [a]. 

(2) To Show that contract had 
been modified to pay plaintifi' on a 
commission basis.—Barilleau v. Pa- 
quet, La.App., 159 So. 418. 

(3) To Show that contract had 
been modified to provide for lower 
salary.—Lucas v. Morefield, 137 So. 
633, 18 La.App. 497. 

Evidence held insufflcient 

To establish modiflcation of the 
employment contract. 

111.—Buren v. Mercury Press, 280 
I11.APP. 217. 

Ind.—Schafer Co. v. Hoffman, 155 N. 

B. 715, 93 Ind.App. 201. 

39 C.J. p 204 note 31 [b]. 

51. Evidence held insnfllcleiLt 

To establish that modiflcation of 
contract employing salosman elimi- 
nated provision limiting right to 
commission on orders taken for fu¬ 
ture delivery to thirty days after 
salesman left employment.—Lock- 
wood V. Embalmers' Supply Co., 251 
N.Y.S. 321, 233 App.Div, 189. 

5ia. Minn.—Langguth v. Burmei- 
ster, 111 N.W. 653, 101 Minn. 14. 
39 C.J. p 204 note 32. 


53. Evidence held sufdcient 

U.S.—Armand Co. v. Huegel, C.C.A. 
Mo., 49 P.2d 140. 

Cal.—Armstrong v. Cherry, 264 P. 

798, 89 Cal.App. 442. 

Colo.—Shearer v. Snyder, 171 P.2d 
663, 11'5 Colo. 232. 

39 C.J. p 204 note 33 [a]. 

Evidence held insufflclent 
Cal.—Redd v. Williams Radiator 
Co., 296 P. '676, 112 Cal.App. 353. 
Mont.—Davis v. Sullivan Gold Min¬ 
ing Co., 62 P.2d 1292, 103 Mont. 
452. 

N.Y.—Drivas v. Lekas, '54 N.E.2d 
36.5, 292 N.Y. 204, modifying 39 
N.Y.S.2d 15, 265 App.Div. 1003. 

Mandate conformed to 48 N.Y.S. 
7S1, and 48 N.Y.S.2d 785, 182 Misc. 
567, motion denied 56 N.E.2d 123, 
202 N.Y. 718. 

Wash.—Trethewey v. Green River 
Gorge, 136 P.2d 999, 17 Wash.2d 
697. 

39 C.J. p 204 note 33 [b]. 

54. Evidence held sufficient 

(1) To sustain flnding that terml- 
nation of the employment of sales 
manager did not terminate right to 
commissions earned pursuant to the 
contract for sales of milk bottles 
hecause contract was a continuing 
contract for payment of commis¬ 
sions.—Schwartz v. Teunisz, 175 P. 
2d 246, 77 Cal.App.2d 258. 

(2) To warrant flnding against 
employee's right to compensation 
for Services rendored after termina- 
tion of employment.—Boradori v, 
Peterson, 261 P. 520, 86 Cal.App. 763. 

55. Evidence held sufdclent 
N.Y,—Glassberg v. Reiss, 166 N.Y. 

S. 1061. 

Pa.—Swayne v. Pressed Steel Car 
Co., 147 A. 837, 298 Pa. 31. 

Tex.—Coca-Cola Bottling Co. v. 
Dickson, Civ.App., 115 S.W.2d 1223 
—Magnolia Compress & Ware- 
house Co. V. Davidson, Civ.App., 
38 S.W.2d 634. 

Evidence held insufficieut 

Mass.—0'Connor v. Briggs, 6'5 N.E. 

836, 182 Mass. 387. 

39 C.J. p 204 note 34 [b]. 

56. Md.—Travelers' Ins. Co. v. Par¬ 
ker, 47 A. 1042, 92 Md. 22. 

39, C.J. p 204 note 35. 

57. N.Y.—Dougherty v. Gallagher, 
3 E.D.Smith 570. 

53. Colo.—Moyle V. Hocking, 61 P. 

533, 10 Colo.App. 446. 

Mont.—Roach v. Rutter, 10'5 P. 656, 
40 Mont. 167. ' 
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of an employment and Services rendered at defend- 
ant’s request, defendant promising to pay but not 
naming any fixed compensation,59 or by evidence 
o£ a contract to pay him a share o£ the net profits, 
his performance of his obligations thereunder, and 
a statement by the employer of his assets and lia- 
bilities for the period sued for.^O 

Performance; happening of contingency, The 
courts have adjudicated the sufficiency or insufii- 
ciency of the evidence to show the performance of 
services^i or excuse for nonperformance to 
show whether the performance of Services entitles 


the employee to extra compensation,^^ to overtime 
compensation,or to a bonus or to show the 
happening of the contingency on which the employ- 
er’s indebtedness to his employee is made to de- 
pend,66 or the employer^s waiver' of such condi- 
tion.6'^ 

Condnct and compefence of employee. The sufifi- 
ciency of the evidence has also been adjudicated 
with respect to time lost by the employee from his 
work;66 the misconduct of the employee the dis- 
charge of the employee for cause the employer^s 
right to declare a forfeiture of the employee’s wa- 


5®. Oal.—Rosenow v. Wiener, 104 
P. 839, 11 Cal.App. 294, 

89 C.J. p 206 note 62. 

60. N.T.—Konheim v. Harris, 132 
N.Y.S. 1028, 148 App.Div. 238. 

61. Evidence held siifdcient 

(1) In general. 

Ind.—Lester v. Hinkle, 153 N.E. 

179, 90 Ind.App. 193. 

La.—Morgan v. Bryant, App., 152 So. 
773—Phillips V. Vallee, App„ 151 
So. 441. 

Wash.—Trethewey v. Green Pwiver 
Gorge, 136 P.2d 999, 17 Wash. 2 d 
697. 

39 C.J. p 204 note 36 [a]. 

(2) To show that plaintifC was the 
procuring cause of a sale or sales 
so as to be entitled to commissions. 

U.S.—^Alder v. Consumers Co., C.C.A. 

111., 162 F.2d 69'6. 

Minn.—Fleetham v. Lindgren, 22 N. 
W.2d 637, 221 Minn. 544—Crawford 

V. Thurston-Hoffman Co., 225 N. 

W. 111, 17‘7 Minn. 259. 

Wis.—Diederich v. Wisconsin Wood 
Products, 19 N.W.2d 268, 247 Wis. 
212 . 

(3) To sustain finding that sales 
manager performed according to 
terms of contract, so as to be en¬ 
titled to commission for sale of bot- 
tles after cancellation and termina- 
tion of contract.—Schwartz v. Teu- 
nisz, 176 P.2d 246, 77 Cal.App.2d 258. 
Evidence held. insufflcient 

(1) In general.—Bruno v. Sever- 
ini, 196 P. 501, '51 Cal.App. 163—39 
C.J. p 204 note 36 [b]. 

(2) To Show such performance as 
would entitle employee to commis¬ 
sions. 

U.S.—Ohio Marble Co. v. Byrd, C.C. 

A.Ohio, 65 P.2d 98. 

La.—^White v. Brame & Carter, App., 
183 So. 678. 

Mich.—Spindle v. Michigan Inv. Co., 
240 N.W. 79, 2'57 Mich. 40. 

62. Evidence heid sufficient 

U.S.—Jackson v. O. Hommel Co., D. 
C.Pa., 9 F.Supp. 373, afflrmed, C.C. 
A., O. Hommel Co. v. Jackson, 74 
F.2d 1018. 

63. Evidence held sufficient 

(1) In general.—Bartels v. South¬ 


ern Tacht Club, 125 So. 184, 12 La. 
App. 190. 

( 2 ) To authorize finding that sale 
of property was not within regular 
duties of salaried employee claiming 
additional compensation.—MacFad- 
den V. Compson, 254 P. 622, 81 Cal. 
App. '629. 

Evidence held insufficient 

(1) In gen-eral.—^Perlman v. Skol- 
nick Bldg. Corporation, Me., 39 A:2d 
186. 

(2) To Show falr and honest deal- 
ing by employee, on which the pay- 
ment of an extra commission was 
conditioned.—Morrison v. William 
H. Russell Co., 169 A. 798, 10 N.J. 
Misc. 488. 

64, Evidence held insufficient 
111.—Reams v. Fredman Bros. Pur- 
niture Corporation, 10 N.E.2d 364, 
291 Ill.App. 620. 

La.—Baham v. Schadwell, App., 165 
So. 333. 

Me.—Perlman v. Skolnick Bldg. Cor¬ 
poration, 39 A.2d 186. 

66. Evidence held sufficient 

(1) In general. 

111.—Kastien v. Northwestern Steel 
& Wire Co., 22 N.E.2d 401, 301 
IlLApp. 623. 

lowa.—^Williams v. Deep Rock Oil 
Corporation, 247 N.W. 817, 216 

lowa 821. 

(2) To establish conclusively that 
sale of margarine was made to cus- 
tomer at less than list price, pre- 
cluding recovery of bonus based on 
such sale.—^Voight v. Blanton Co., 
Mo.App., 46 S.W.2d 927. 

Evidence held insufficient 
U.S.—George A. Fuller Co. v. Brown, 
C.C.A.N.C., 15 P.2d 672. 

Ind.—Montgomery Ward & Co. v. 
Guignet, 45 N.B.2d 337, 112 Ind. 
App. 661. 

66. Evidence held sufficient 

(1) In general. 

Cal.—Nosser v. McAulifC, 148 P.2d 
703, 64 Cal.App.2d 364. 

La.—Ruiz V. Treadaway, App., 17 So. 
2d 378. 

39 C.J. p 204 note 37 [a]. 

(2) To show that defendanfs 
business was increased during plain- 
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tiff's employment.—General Hotel 
Operating Co. v. Hunter, 139 P.2d 
808, 192 Okl. 677. 

(3) To Show that employer made 
profit in which employee, under 
terms of employment contract, was 
entitled to share.—Farwell Motor 
Co. V. Williams, Tex.Civ.App., 10 S. 
W. 2 d 238, error dismissed. 

Evidence held insufficient 
To establish the existence of prof¬ 
its from which the employee was to 
be paid his compensation. 

Cal.—Fishel v. F. M. Ball & Co., 
266 P. 49,3, 83 Cal.App. 128. 

Conn.—Booth v. Booth & Bayliss 
Commercial School, 180 A. 278, 120 
Conn. 221, 99 A.L.R. 1517. 

La.—Reynolds v. Horsting, App., 22 
So.2d 710—Blue v. Chandler, App., 
5 So.2d 210. 

N.Y.—Beck v. Fybern Holding Cor¬ 
poration, 263 N.Y.S. 9, 288 App. 
‘ Div. 25. 

39 aj. p 204 note 37 [b]. 

67. Evidence held sufficient 

Ga.—Grolier Soc. v. Freeman, 165 S. 
E. 290, 45 Ga.App. 465. 

68 . N.Y.—Newman v. Garfinkel, 176 
N.Y.S. 530. 

39 C.J. p 205 note 38. 

69. Evidence held sufficient 

Cal.—Bank of America Nat. Trust & 
Savings Ass’n v. Republic Produc- 
tions, 112 P.2d 972, 44 Cal.App.2d 
651. 

39, C.J. p 205 note 39 [a3. 

Evidence held Insufficient 
Ala.—^Wayne Pump Co. v. Harrison, 
23 So.2d 392, 247 Ala. 186. 

Ark.—Archer Lumber Co. v. Hali, 
280 S.W. '662, 170 Ark. 1192. 

Miph.—Harris v. Specialties Distrib- 
uting Co., 9 N.W.2d 645, 305 Mich. 
37 , 3 —Roger Angstman Co. v. Lig- 
gett Spring & Axle Co., 255 N.W. 
428, 267 Mich. 620. 

Okl.—Lumbermen's Supply Co. v. 

Neal, 119 P.2d 1017, 189 Okl. 544. 
Pa.—Alexander v. Hunsberger, 86 
Pa.Super. 386. 

39 C.J, p 205 note 39 [b]. 

70. Colo.—St. Kevin Min. Co. v, 
Isaacs, 32 P. 822, 18 Colo. 400, 

39 C.J. p 205 note 40. 
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or his waiver thereof;'^^ ^nd the employer^s 
loss resulting from his employee’s negligence or 
want of skill^s or his waiver of damages so 

causedJ4 

Defendant's breach, The sufficiency of the evi- 
dence has been adjudicated with respect to defend- 
ant’s breach of the contractas and plaintiff’s dili- 
gence in seeking other employmentJ® 

Amount due and when due, There have been 
determinations of the sufficiency of the evidence to 
'show the amount due^? and when due,'^^ including 


questions relating to the recovery of the reasonable 
value of the Services rendered.'^^ 

CreditSj set-off, and minferclaim, The sufficien¬ 
cy of the evidence to show defendanfs right to, and 
the amount of, a credit, set-off, or counterclaim,®® 
as for advances made to the employeeSl or overpay- 
ments,S2 has been adjudicated. 

Payment; reimhursement of employee. The suf¬ 
ficiency of the evidence has been adjudicated with 
respeet to the issues of payment of the amount 


Svidencd lield sufficlont 

U.S.—National Manufacture & Stores 
Corporation v. Whitman, C.C.A.S. 
C.. 93 F.2d 829. 

Ark.--ilife v. Mote, 197 S.W.2d 277. 

Cal,—^Walters v. Stivers, App., 177 
P.2d 40. 

D.C.—^Watwood v. Potomac Chemical 
Co., Mun.App., 42 A.2d 728. 

Xlvidence held insuffleient 

La.—Signorelli v. Morice, App., 174 
So. 124. 

71. Okl.—Borden v. Day, 168 P.2d 
646, 197 Okl. 110. 

SESvidence held insuffleient 

111.—^Whitton V. Outdoor Advertis- 
ing: Agency of America, 4 N.E.2d 
978, 287 Ill.App. 623. 

72. 'Cal.—^Hogan v. Titlow, 14 Cal. 
'2'5'5. 

SEividence held sufficient 

N.Y.—Clark v. Irondequoit Coal & 
Supply Co., 11 N.Y.S.2d 809, 257 
App.Div. 63. 

73. Evidence held Insuffioient 

La.—Paulkner v. Jordan, App., 152 
So. 779. 

^ash.—Balmer v. Green Meadow 
Oheese Pactory & Dairy Co., 257 
P. 624, 144 Wash. 185. 

74. Wis.—Wenger v. Marty, 11'6 N. 
W. 7, 135 Wis. 408. 

39 C.J. p 206 note 41. 

75. Evidence lield sufficient 

Mass.—Marshall v. Columbia Mfff. 
Co., 108 N.E. 1035, 221 Mass. 170. 

Minn.—Schneider v. Toun^ Mutor 
Co., 260 N.W. 899, 198 Minn. 375. 

N.J.—Hoofing: Sales Co. v. Roso, 137 
A. 211, 103 N.J.Law 553. 

N.C.—Brown v. E. H. Cl^ement Co., 6 
S.E.2d 842, 217 N.C. 47. 

Tgx.— Magnolia Oompross & WaA*e- 
house Co. V. Davidson, Civ.App., 
38 S.W.2d 634. 

Evidence lield insuffioient 

La.—Kottemann v. Gross, App., 184 
So. 380. 

Pa.—MacDonald v. Pavis, 42 Pa.Su¬ 
per. 16. 

76. Tex-—Lone Star Shipbuilding 
Co. V. Larsen, Civ.App., 217 S.W. 
227. 

39 C.J. p 205 note 44. 


77. Evidence lield sufficient 

Cal.—Lopes v. Lemos, 15 P.2d 866, 
127 Cal.App. 399. 

Mich.—Mead v. Detroit-Traverse 
Realty Co., 232 N.W. 3'5'5, 251 Mich. 
478. 

Mo.—^Whipple v. Edward Aaron, Inc., 
74 S.W.2d 1089, 228 Mo.App. 968. 
Mont.—Hinton v. Peterson, 169 P. 
2d 333. 

N.y.—Malti V. General Motors Cor¬ 
poration, 22 N.Y.S.2d 6.32, 260 App. 
Div. 893. 

Okl.—Pagras v. Marks, 43 P.2d 108, 
171 Okl. 413. 

Wash.—Trethewey v. Green River 
Gorge, 136 P.2d 999, 17 Wash.2d 
697—Powell V. Republic Creosot- 
ing Co., 19 P.2d 019, 172 Wash. 
Ii5'5. 

Wis.—Thoma v. Class Mineral Fume 
Health Bath Co., 12 N.W.2d 20, 
244 Wis. 347. 

39 C.J. p 205 note 46 [a]. 

.Evidence held insuffioient 
Ga.—Georgia Wholesale Co. v. 
Downs, 4 S.E.2d 107, 60 Ga.App. 
441. 

Hawaii.—^Eisinger v. Wallace, 32 
Hawaii 270. 

La.—Bridges v. McClenaghan, App., 
14 So.2d 652—Dennis v. J. Prank 
Darling Co., 120 So. 686, 10 La. 
App. 268. 

Mont.—Jen.sen v. Cloud, 88 P.2d 36, 
107 Mont. 693. 

N.T.—Hess V. Michigan Purniture 
Co., 72 N.Y.S.2d 323. 

39 C.J. p 205 note 45 [bl. 

78. Kan.—Welde v. Carlisle Commn. 
Co., 214 P. 0.3, 113 Kan. 239. 

39 C.J. p 205 note 46. 

Evidence held sufficient 

Kan.—Brlney v. Toew.s, 95 P.2d 355, 

160 Kan. 489. 

Evidence held insufficlent 

Ga.—Georgia Wholesale Co. v. 
Downs, 4 S.E.2d 107, 60 Ga.App. 
441. 

78. N.Y.—Peatherstone v. Powler, 

161 N.Y.S. 21-5, 174 App.Div. 4'52. 

39 C.J. p 20-5 note 47. 

Evidence held sufficient 
D.S.—Lalley v. Escoett, 146 P.2d 
667, 79 U.S.App.D.C. 306. 
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Mich.—Meyers v. Heintz, 246 N.W. 
571, 261 Mich. 63. 

Okl.—Pearce v. Brockway, 14 P.2d 
389, 159 Okl. 94. 

Evidence keld insufficlent 
La.—Thibodeaux v. Palcon, App., 197 
So. 206. 

80. Evidence held sufficient 

Ark.—J. P. McGehee & Co. v. Puller, 
277 S.W. 39, 169 Ark. 920. 

111.—Geerlings v. Acme Peeds, 33 
N.E.2d 727, 310 Ill.App. 258. 
lowa.—Rifkin v. Miller Oil Co., 2 
N.W.2d 739, 231 lowa 1032—Econ- 
omy Plog & Oattlc Powder Co. v. 
Honett, 270 N.W. 842, 222 lowa 
894. 

La.—Sargent v. Polar Bar Ice Cream 
Co., App., 106 So. 541. 

Evidence held insufficlent 

Kan.—Briney v. Toows, 95 P.2d 356, 
150 Kan. 489. 

La.—Bridges v. McClenaghan, App., 
14 So.2d C52. 

Mich.—Powers v. Superior Sand & 
Oravel Co., 206 N.W. 308, 233 

Mich. 20. 

81. Evidence held sufficient 

(1) In gcneral. 

Ark.—J. H. I-iamlen Ss. Son v. Var- 
nell, 139 S.W.2d 1, 200 Ark. 238. 
La.—Morgan v, Bryant, App., 152 So. 
773. 

(2) To support flnding 'in favor of 
salesmen on a counterclaim for 
ovordrafts on the ground of cancel- 
lation of overdrafts by employers.— 
I^anich v. Curtis, Owen, Puller Cor¬ 
poration, Mo.App., 124 S.W.2d 619. 

(3) To support verdict flnding, in 
effoct, that advanoos constituted 
compensation for Services rendered, 
and not loans.—Title Ins. Co. of 
Richmond v. Howoll, 164 S.E. 387, 
158 Va. 713. 

Evidence held insufficlent 
La.—Reynolds v. Horsting, App., 22 
So.2d 710. 

82. Evidence held insufficlent 

I Tex.—Birk v. Jackson, Civ.App., 76 
1 S.W.2d 918, error dismissed. 
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due^3 or tender of payment,84 and reimbursement 
for the employee’s expenses or moneys advanced 
‘to or on behalf of the employer.^s 

§ 130. Trial in General 

The rules governing the determination of ques- 
tions of law and fact in an action for wages are 
discussed infra § 131, those relating to instructions 
to the jury infra § 132, and those dealing with ver- 
dict and findings infra § 133. 

Examine Pocket Parts for later cases. 

§ 131. Questions of Law and Fact 

a. 'In general 

b. Contract of employment 

c. Compensation and amount of recovery 

d. Waiver or estoppel 

a. In General 

If an action to recovep wages or other compensation 
Is tried before a Jury, questions of fact are for the ex- 
«lusive consideratiori of the Jury. 

In an action, tried before a jury, to recover wa¬ 
ges or other compensation, questions of fact are 
for the exclusive consideration of the jury.86 
Where the entire case rests on parol testimony, the 


credibility of the witnesses is for the jury and bind- 
ing instructions to find for one party are not prop- 
er;S7 and the case is especially one for the jury 
where the evidence of plaintiff, if believed, is fully 
adequate to maintain his contentions, and the evi¬ 
dence of defendant, if believed, is sufficient to de- 
feat them.ss The court may properly refuse to di- 
rect a verdict for defendant where there is contra- 
dictory evidence on the material issues^s or where 
there is’ sufficient evidence to sustain a verdict in 
favor of plaintiff and the direction of a verdict 
for defendant on the whole case may and should 
be refused where it is asked on a ground which re- 
lates only to a possible curtailment of damages^i 
or where plaintiffis testimony establishes a prima 
facie case as to part of his claim;®^ but, where 
there is no substantial evidence on which plaintiff 
may recover, it is the duty of the court to direct a 
verdict for defendant.^S So too, where the evidence 
makes out a prima facie case for the employer in 
his action to recover back salary paid the employee, 
it is error to direct a verdict for defendant.^^ 

Where an action, brought by the employer to re¬ 
cover money overdrawn and in which the employee 
interposes a counterclaim and seeks an accounting, 
is transferred to equity, and the employer moves to 


S3. Xlvldenoe Sield sirfflcient 

(1) In general. 

Cal.—Hager v. Goddard, App., 179 P. 
2d 841—Brown v. Gow, 18 P.2d 
S77, 128 Cal.App. 671—Quinlan v. 
Osborne-Pitz-Patrick Finance Co., 
12 P.2d 963, 124 Cal.App. 488. 
Idaho.—People ex rei. Heartburg v. 
Interstate Engineering & Con- 
struction Co., 7'5 P.2d 997, 68 Ida¬ 
ho 4'57. 

Jja.—Pachman v. Surker, 108 So. 
130, 161 La. 76—Busby v. Chil- 
dress, App., 18:7 So. 104—Barilleau 
V. Paquet, App., 159 So. 418—Trot- 
ti V. Louisiana Mortg. Corpora¬ 
tion, App., 156 So. 663—Connery 
V. Noel, 120 So. 730, 9 La.App. 400. 
Fa.—Cowell, to Use of Fesler, v. 
Builders, Inc., 11 A.2d 504, 139 Pa. 
Super. 192. 

39 C.J. p 205 note 48 [a]. 

(2) To Show part payment.—Mar¬ 
tin V. Anders. 293 N.W. 385, 70 N. 
T>, 238. 

Evidence held insufficient 

Cal.—Duncan v. Dormer, 270 P. 1003, 
94 Cal.App. 218—Dusis v. Karne- 
zis, 244 P. 632, 76 Cal.App. 326. 
Jdaho.—^Weed v. Idaho Copper Co., 
10 P.2d 613, 51 Idaho 737. 
pa.—Cristman v. Everite Pump & 
Manufacturing Co., 17 A.2d 339, 
341 Pa. 79. 

Wash.—Jeffs v. Stephenson, 114 P. 

2d 987, 9 Wash.2d 335. 

39 C.J. p 205 note 48 [bj. 


84. Evidence held sufClcient 

Tex.—Caradlne v. Waco Yellow Cab 
& Transfer Co., Civ.App., 148 6.W. 
2d 242, error dismissed. 

85. Evidence held sufficient 

Ark.—Riggs v. Blythe, 185 S.W. 438, 
123 Ark. 619. 

Idaho.—^Wefd v. Idaho Copper Co., 
10 P.2d 613, 61 Idaho 737—Sarvis 
V. Childs Bond & Mortgage Co., 
286 P. 914, 49 Idaho 79. 

Evidence held insufficient 

U.S.—^Helfer v. Corona Products, C. 

C.A.Ark., 12‘7 P.2d 612. 

La.—Carney v. Agurs, App., 197 So. 
288. 

N.Y.—Palmer v. Thomas J. North- 
way, Inc., 21 N.Y.S.2d 925, affirm- 
ed 21 N.Y.S.2d 927, 259 App.Div. 
1066. 

R.I.—Replacement Parts Co. v. Mc- 
Caughey, 40 A.2d 846, 70 R.I. 486. 

86. Colo.—Stoddard v. Kuhn, 24 P. 
2d 747, 93 Colo. 201. 

Miss.—Ross V. Fair, 110 So. 841, 
14'5 Miss. 18. 

N.Y.—Markstein v. M. Ufland & CO'., 
214 N.Y.S. 476, 126 Misc. 683. 

Okl.—Grant G. Forsythe, Inc. v. Ba¬ 
ker, 124 P.2d 258. 190 Okl. 343. 
Pa.—Lodge V. Stone, 85 Pa.Super. 
164. 

Plalntiff’B hnowledge of eniployer’s 
rules 

Where the applicability of rules 
of an employer to plaintiff is in is- 
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sue, depending on plaintiff^s knowl- 
edge of such rules and their incor- 
poration into the contract of hiring, 
it is for the jury to decide whether 
or not plaintiff had such knowledge. 
—Dean v. Wilder, 18 A. 87, 65 N.H. 
90—Bradley v. Salmon Falis Mfg. 
Co., 30 N.H. 487. 

87. Pa.—Besecker v. General Ac- 
ceptance Corporation, 17 A.2d 916, 
143 Pa.Super. 367. 

881. N.C.—^Drye v. Radiator Special- 
ty Co., 14 S.E.2d 404, 219 N.C. 863. 

89. R.I.—Leahy v. Hackett, 163 A. 
542. 

Tex.—^White Sewing Mach. Co. v, 
Armstrong, Civ.App., 30 S.W.2d 
362, error dismissed. 

90. Mich.—Pelavin v. Breon, 228 N. 
W. 707, 249 Mich. 228. 

91. N.J.—Reynier v. Associated 
Dyeing & Printing Co., 184 A. 780, 
116 N.J.Law 481, 104 A.L.R. 1002. 

92. Tex.—Hearn v. Ralph Sollitt & 
Sons Const. Co., Civ.App., 93 S.W. 
2d 551. 

93* U.S.—Livermore v. Mandeville 
& Thompson, C.C,A.Tex.,* 93 F.2d 
I 563, certiorari denied 58 S.Ct. 752, 
303. U.S. 653, 82 L.Ed. 1113, 

i94. 111.—^National Lock Co. v. Al- 
: deen, '2:71 IlLApp. 37.^ 
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dismiss at the close of the employee’s evidence, but 
the court, instead o£ ruling on the motion at that 
time, directs plaintiff to proceed with his evidence, 
it is proper for the court, when subseqiiently ruling 
on the motion, to consider all the evidence offered 

by plaintiff.95 

b. Oontract of Employment 

(1) In gencral 

(2) Renewal, termination, or 'modifica- 

tion 

(3) Performance or nonpcrformance by 

plaintiff 

(1) In General 

Controverted questions of fact as to the existence and 
terms of a oontract of employment between plaintiff and 


defendant are to be determined by the Jury; but if there 
is an entire absence of evidence of such a contract the 
court shouid so hold as a matter of law and dispose of 
the case by granting a nonsuit or directing a verdict for 
defendant. The construction of an undisputed and un- 
ambiguous contract of employment is a question of law 
for the court. 

Controverted questions of fact as to the exist¬ 
ence of the contract of employment,^^6 the terms of 
such contract^7 and the scope of the employment 
thercunder,^8 the authority of an agent to bind the 
cmployer,£^9 the identity of the employcr,! and 
whcthcr the contract was obtained by fraudulent 
rcprcscntations on plaintiff^s part^ are for the jury. 
So too, whcre the trial is before the court without 
a jury, the question whether plaintiff was an em- 
ployee of, or was engaged in a joint venture with, 


95. lowa.—Economy Hog & Cattle 
Powder Co. v. Honett, 270 N.W. 
842, 222 lowa 894. 

96. 111.—Smith v. Curran, 3'6 N.E. 
2d 87, 310 Ill.App. 607. 

Mmn.—Potter v. Interstate Con- 
tracting Co., 2'52 N.W. 236, 190 
Minn. 437. 

Mo.'—Hardy v. Stork, App., 17 S.W. 
.2d '662. 

S.C.—Ott V. Amercian Agr. Chemi¬ 
cal Co., 172 S.E. 304, 171 S.C. 3'69. 
30 C.J. p 206 note '56, p 211 note 24. 
Bnforceahle contract 
Md.—Catalano v. Bopst, 170 A. 562, 
166 Md. 91. 

Clalmed, contract 

Ky.—Cassin v. Ewald, 112 S.W.2d 
1000, 271 Ky. 695. 

Oral contract 

(1) The text rule applies in re- 
spect of the existence of an alleged 
oral contract. 

lowa.—Rindfleisch v. Des Moines Mu¬ 
sio Co., 224 N.W. 64. 

Mich.—Adolph v. Cookware Co. of 
America, 278 N.W. 687, 283 Mich. 
661. 

Pa.—Carey v. Pcnnsylvania Transfer 
Co. of Pittsburgh, 160 A. 706, 307 
Pa. 170. 

(2) This is true even where there 
is no direct evidence contradicting 
the testimony of plaintiff and an- 
other witness as to the maklng of 
the contract, and defendant relies 
wholly on evidence of circumstances 
tending to show that the contract 
was unreasonable and improbable, 
and tending olherwise to impair or 
impeach the credibility of the tesli- 
mony of plaintiff and his witness, 
the truth or falsity of all the evi¬ 
dence being for the jury.—Schulte v. 
Ideal i;ood Products Co., 213 N.W. 
431, 203 lowa 676. 

Implied contract 

Mich.—Cojocarl v. Highland Park 
Ginger Ale Co., 4 N.W.2d 8, 301 
Mich. 669.^ 


N.J.—Eckman v. Wood, 154 A. 862, 
108 N.J.Law 106. 

39 C.J. p 206 note 60. 

Evidence sufficient for suhmission 
or flnding 

(1) Where, on conflicling evi¬ 
dence, it could have been found that 
there was or was not a spccial con¬ 
tract of employment and that, if 
there was not, plaintiff in any event 
rendered Services to defendant for 
which he was entitled to be paid, de- 
nial of defendanfs request for a rul¬ 
ing that there was no evidence on 
which jury was warranted in flnding 
for plaintiff on either count on con¬ 
tract or count on account annexed 
was not error.—Donahue v. Dal, 
Inc., '50 N.E.2d 207, ,314 Mass. 460. 

(2) Evidence as to existence and 
terms of contract held sufllcient to 
take the case to the jury.—Batnich 
V. Pollock, 203 S.W.2d 4*, 30'5 Ky. 125. 

97. Fla.—Miami Memorial Ass’n v. 
Lehman, 121 So. 802, 97 Fla. 533. 

Ky.—Poss V. Eagle Coal Co., 36 S. 

W.2d 48, 237 Ky. 660. 

Mich.—Nyman v. B. S. Chapin, Inc., 
238 N.W. 19'5, 256 Mich. 442. 

R. I,—Scherer v. J. Sarubi Co., 381 
A. 556—Arava v. Bebe, 139 A. 302, 
48 B.I. 478. 

S. D.—Geer v. Cassem, 230 N.W. 226, 
57 S.D. 34. 

39 C.J. p 206 note 56, p 211 note 24. 
Terms of oral oontract 
Mich.—0'Connor v. March Auto¬ 
matic Irr. Co., 223 N.W. '228, 245 
Mich. 59.3. 

Employment for straight or part 
time 

Wash.—Myers v. Newnham, 285 P. 
663, 155 Wash. 609. 

98. 111.—Merritt v. Morlon Sand & 
Gravel Co., 3 N.E.2d TSS, 286 111. 
App. 688. 

Pa,—bindholm . v. Wiley Const. Co., 
Com.Pl., 49 Lanc.L.Rcv. 126. 

39 C.J. p 206 note 67. 

99. N.T.—Schwartz v.. J. L. Taylor 
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& Co.. 231 N.T.S. 341, 225 App. 
Div. 684. 

30 C.J. p 206 note 68. 

Whether president was alter ego 
of company in eniering into and 
modifying manager’s contract, and 
whether manager could look to pres¬ 
ident for terms of employment, were 
held to be questions for jury.—Nav- 
co Hardwood Co. v. Becks, 134 So. 

4, 222 Ala. 631. 

Whether particular person was 
defendant's foreman with authority 
to employ plaintiff is question for 
the jury on conflicling testimony.— 
Moss Tie & Timbor Co. v, Blair, 138 

5. W.2d 7‘81, 200 Ark. 1190. 
l^egality of resolutiou conferriug au^ 

thority 

It may, under the issues, be a 
question of fact whether or not the 
adoption of a resolution of a board 
of dircctors authorlzing the man- 
agor to hire employees and fix sal- 
aries was procured as part of a 
fraudulent and collusivo scheme be- 
twoon the manager and plaintiff; 
and, in such case, the court may 
not assume as a matter of law that 
tho resolution is free from any taint 
of fraud or collusion and that the 
acts Of tho manager thereunder are 
binding on tho Corporation.—Schulte 

V. Ideal Food Products Co., 226 N. 

W. 174, 208 Towa 767. 

Is Mo.—Rowloy V. Niles, App., 1 
S.W.2d 205. 

N.T.—Bcntham v. Quinault, 221 N.T, 
S. 420, 220 App.Div* 263. 

S.D.—Hayos v. Battle Creek Power 
Co., 249 N.W. 629, 61 S.D. 386. 

39 C.J. p 206 noto 59 [a]. 

Capacity 

Whether plaintiff was employed 
by defendants acting as partners or 
creditors' committee was, under evi¬ 
dence, for Jury.—Veach v. Hitch- 
cock, 275 V. 676, 128 Or. 632. 

2. N.C.—Palis V. Moore, 188 S.E.. 
614, 210 N.C. 839. 
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defendant may be one of fact for the trial court.^ 
On the other hand, if there is an entire absence of 
evidence of any agreement, the court should so 
hold as a matter of law.^ Construction of the con- 
tract of emplo 3 nnient is a question of law for the 
court, and not a question for the jury,5 where the 
contract is unambiguousbut conflicting claims as 
to the construction of the contract which cannot be 
determined from the face of the contract present a 
question of fact to be determined by the juryJ 

Whether the proof adduced to establish ■ the 
contract measures up to the required Standard is 
primarily a question for the court on a motion for 
nonsuit;® and a nonsuit may and should be grant- 
ed, or a verdict for defendant directed, where the 
evidence does not show the, rendition of any Serv¬ 
ices by plaintiff for defendant, or any agreement 
whereby defendant employed plaintiff,9 or undis- 
puted evidence shows an agreement different from 
that alleged and full settlement and satisfaction;io 
but a motion for nonsuit may properly be denied 
where the testimony clearly presents a question of 
fact as to the employment of plaintiff by defend¬ 
ant and defendant’s motions for an involuntary 
nonsuit and a directed verdict in his favor are prop¬ 
erly denied where there is evidence from which the 
jury might find or infer that the person who en- 


tered into the contract on behalf of defendant had 
authority to do so^^ or that defendant ratified the 
employment.^3 

Duration and term of employment. Questions of 
fact on conflicting evidence as to the duration of the 
employment,as, for example, what is a reasonable 
time when it is alleged that the hiring is for a rea¬ 
sonable time, ^5 and as to the length of the employ¬ 
ment term, whether by the month or year,i6 or by 
the -day or month,i7 or the day or week,lS are for 
the jury. 

(2) Renewal, Termination, or Modification 

In so far as they involve controverted Issues of fact, 
questions connected with the renewal, continuance, termi¬ 
nation, or modification of a contract of empioyment are 
to be determined by the Jury. 

It is for the jury to determine controverted issues 
of fact connected with the renewal,^9 continu¬ 
ance,or termination^i of an employment con¬ 
tract, or its termination and the making of a new 
agreement.22 So also questions relating 'to changes 
in the scope of plaintiff^s employment or other mod¬ 
ification of the contract of employment, as far as 
decisions on controverted issues of fact are in- 
volved, are for the determination of the jury,^^ 
as, for example, whether a subsequent increase in 
the responsibilities and work' of plaintiff, hired un- 


3. Wash.—Holbert v. Wilson, 288 
’ P. 275, 156 Wash. 704. 

4. N.J.—Sellers v. Morehouse, 133 
A. 174, 4 N.J.Misc. 42'5. 

39 C.J. p 206 note 61. 

5. Cal.—Purdy v. Buffums, Inc., 
272 P. ‘770, 95 Cal.App. 299, 

111.—Moring- v. Peelle Co., 26 N.E.2d 
187, 3D4 Ill.App. 2'52—Thayden V. 
Christiansen, 246 Ill.App. 380. 

6 . N.Y.—Lockwood v. Embalmers’ 
Supply Co., 251 N.T.S. 321, 233 
App.Div. 189. 

Whether one Is employee is qu-es- 
tion for court, where terms of con¬ 
tract are undisputed and unambigu- 
ous.—Maxey v. Johnson, 242 P. 866, 
29 Ariz. 452. 

ITature and character of Services 

Court improperly submitted to 
jury question of nature and charac¬ 
ter of Services to be performed un¬ 
der unambiguous contract,—Arkan- 
sas Amusement Corporation v. 
Kempner, 33 S.’W.2d 42. 182 Ark. 

897. 

7. Mich.—0'Connor v. March Auto¬ 
matic Irr. Co., 218 N.W. 784, 242 
Mich. 204, reheard 223 N.W. 228, 
24'5 Mich. 693. 

8 . Pa.—Witten v. Stout, 131 A. 360, 
284 Pa. 410. 

9. Cal.—James v. Paramount-Pa- 


mous-Lasky Corporation, 33 P.2d 
63, 138 Cal.App. 585. 

R. I.—Brightman v. Dring, 67 A. 449. 

S. C.—Randle v. Pittsburgh Equita- 
ble Meter Co., 197 S.E. 678, 187 
S.C. 207. 

liack of suhstaxLtial evidence of val- 
id consideratlos. for agreement 

Ark.—Federal Compress & Ware- 
house Co. V. Hali, 189 S.W.2d 922, 
209 Ark. 274. 

10. lowa.—Bebensee v. Blumer, 257 
N.W. -768, 219 lowa 261. 

11. N.J,—De Bourbon v. Costanzo, 
19 A.2d 824, 126 N.J.Law 425. 

12. N.J.—Stevenson v. North Jer- 
sey Pub. Co.. 186 A. '773. 14 N.J. 
Misc. 747. 

13. N.J.—Stevenson v. North Jer- 
sey Pub. Co,, supra. 

Or.—Lammers v. Hinsdale, 30 P.2d 
335, 146 Or. 355. 

14. U.S.—Grafe Furnace Co. v. 
Machler, C.C.A.Pa., 19 P.2d 989, 
certiorari denied 48 S.Ct. 38, 275 
IJ.S. 543, 72 L.Ed. 416. 

Tex.—Panhandle & S. P. R. Co. v. 
Curtis, Civ.App., 245 S.W. 781. 

Va.—^HofCman Specialty Co. v. Pe- 
louze, 164 S.E. 397, 168 Va. 686. 

15. Tex.—Panhandle & S. P. R. Co. 
V. Curtis, Civ.App., 245 S.W. 781. 

16. Va.—Hoffman Specialty Co. v. 
Pelouze, 164 S.E. 397, 158 Va. 
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686—Conrad v. Ellison-Harvey 
Co., 91 S.E. 763, 120 Va. 4'68, Ann. 
Cas.l918B 1171. 

17. Pa.—Wilson v. Lyle, 16 A. 861. 

18. Okl.—^Wineland v. Jones, 134 
P.2d 578, 192 Okl. 147. 

19. 111,-Western Mfrs. Mut. Ins. 
Co. V. Boughton, 37 Ill.App. 183, 
affirmed 26 N.E. 591, 136 111. 317. 

39 C.J. p 208 note 84. 

20. Mich.—0’Connor v. Hayes Body 

Corporation, 242 N.W. 233, 258 

Mich. 280. 

39 C.J. p 208 note 85. 

21. Mich.—0'Connor v. Hayes Body 
Corporation, supra. 

Mo.—Cochran v. Jefferson County 
Lumber Co., App., 132 S.W.2d 32. 

39 C.J. p 208 note 86. 

22. Mo.—^Daams v. Plournoy, App., 
119 S.W.2d 482. 

S.C.—Redmond v. Strange, 2-6 S.E.2d 
16, 203 S.C. 35. 

23. Ala.—Hosey v. Meadows, 19.4 
So. 861, 29 Ala.App. 244, 

Ga.—Evans v. Henson, 37 S.E.2d 
164, 73 Ga.App. 494. 

Pa.—Cristman v. Everite Pump & 
Manufacturing Co., 17 A.2d 339, 
341 Pa. 79—Turner v. G, C. Mur- 
phy Co., 61 Pa.Super. 350. 

Increase in salary 

Wyo.—Long v. Porbes, 136 P.2d 242, 

1 58 Wyo. 633. 
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der a contract, am-biguous in its ternis, was contem- 
plated in such original hiring as being within its 
scope and fully compensated thereby,^^ or whether 
a proposed reduction of wages or commissions has 
been consented to by plaintiff;25 but in a particular 
case the evidence in respect of an alleged modifi- 
cation may be insufiicicnt for submission to the ju- 

ry[26 

(3) Performance or Nonperformance by 
Plaintiff 

Except where the facts are not in dispute, questlons 
as to plaintiff's performance or nonperformance of the 
contract, and excuses for his nonperformance, are to be 
determined by the Jury. 

On conflicting evidence, questions arising as to 
the performance of the contract by plaintiff are 
for the jury,27 as are questions as to the existencc 
of excuses for nonperformance,28 his negligencc 
and damages resulting therefrom,^^ his miscon- 
duct,^o his absences from his work,3i and as to the 
happening of any contingency on which the em- 
ployee^s right to compensation is made to dcpend,^^ 

Where the facts as to plaintifPs performance or 
nonperformance of his contract are not in dispute, 
it is ^or the court to decide as a question of law 
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whether such facts constitute a breach by plaintiff 
of his contract barring recovery.^s 

Abandonment of, or discharge from, employment, 
Controverted questions of fact relating to plaintiff^s 
abandonment of his work^^ or to his discharge^s 
are within the province of the jury to determine, 
as, for example, whether plaintiff was discharged®® 
or left of his own accord,37 and, if he abandoned 
the employment, whether he did so witli^S or with- 
out39 legal justification, or, if he was discharged, 
the reason for the discharge^<^ and whether or not 
the discharge was for adequate cause.^i 

c. Compensation and Amount of Recovery 

(1) In general 

(2) Amount due and payment 
(1) In General 

Questions of fact relating to a bonus, a share of the 
profits, commissions or other compensation matter are to 
be determined by the jury where the action is tried be- 
fore a Jury and the evidence on such questions Is con¬ 
flicting. 

It is within the province of the jury to determine 
ali questions of fact, on conflicting testimony, in re¬ 
spect of the employee’s rights to compensation,^^ 


24. Ga,—Hili V. John P. King Mfg. 
Co„ 3 S.E. 445, 79 Ga. 105. 

39 C.J. p 207 note 82. 

25. Or.—Krause v. Bell Potato Chip 
Co., 39 P.2d 363, 149 Or. 388. 

Pa.—Ligrhtcap v. Kcaggy, 194 A. 347, 
128 Pa.Super. 348. 

39 C.J. p 208 note 83. 

26. lowa.—Hueston v. Pointer 
Brewing Co., 260 N.W. 754, 222 
lowa 630. 

27« Md.—Catalano v. Bopst, 170 A. 
562, 166 Md. 91—Johnson & Hig- 
gins V. Simpson, 16,3 A. 832, 1'63 
Md. 574. 

Mass.—McCrillls v. L. Q. White 
Shoe Co., 161 N.E. 902, 264 Mass. 

32. . 

Mich.—Stewart v. Eghigian, 20 N.W. 

2d 777, 312 Mich. 699. 

Tex.—Carter v. Irvine, Civ.App., 149, 
S.W.2d 623, error dismissed, Judg- 
ment correot. 

39 C.J. p 208 note 87. 

0(8. Ark.—Missouri Pac. R. Co. v. 

Ault, 216 S.W. 3, 140 Ark. 672. 

39 C.J. p 208 note 88. 

29. Ohio.—Burns v. Pritz, 169 K.E. 
309, 33 Ohio App. 306. 

Wis.—Kelson v. Chicago, M. & St. 
P. R Co., 19 N.W. 52, 60 Wis. 
.320. 

30. N.T.—McCaskey v. Cumberland 
Glass Mfg. Co., 176 N.Y.S. 798, 188 
App.Div. 288. 

39 ax p 208 note 90. 

31. Or.—Barlow v. Taylor Placer 


Mining & Milling Co., 44 P. 492, 
29 Or. 132. 

39 C.J. p 208 note 91. 

32. Mass.—Wilson v. H. 0. Robb, 
Inc., 134 N.E. 338, 240 Mass. 446. 

39 C.J. p 208 note 92. 

Procurement of orders by plaiatiff^s 
persoaal Services 

N.y.—Binner v. George Ethridge Co., 
150 N.E. 670, 241 N.Y. 698, motion 
denied 152 N.E. 403, 242 N.Y. 506. 

33. D.C.—Powler v. Great Palis Ico 
Co., 8 E.C. 14. 

39 C.J. p 208 note 93. 
paliure of conslderatlon 
Where the contract binds" defend¬ 
ant to make cerlain payments dur- 
ing the progress of the work, where 
it Is not contended that the work 
has been compleled, and where the 
determinative issue is whether 
plaintifC has abandoned the contract, 
the court propcrly may refuse to 
submit an issue of failure of consid- 
eration.—Culver v. Bayliss, 141 P. 
2d 578, 193 Okl. 123. 

34. N.Y.—Goetz V. Weltheim, 189 N. 
Y.S. 80. 

Okl.—Culver v. Bayliss, 141 P.2d 678, 
193 Okl. 123. 

35. 111.—Reiter v. Standard Scale & 
^ Supply Co., 86 N.E. 745, 237 IU. 

374. 

Pa.—Pagan v. Fort Pitt Gas Co., 27 
Pa.Super. 75. 

3S. Ark.—Arkansas Naturai Gas 
Corporation v. Childress, 53 S.W. 
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2d 6, 186 Ark. 1197—Missouri Pac. 
R. Co. V. Diirie, 41 S.W.2d 752, 184 
Ark. 189. 

R.r.—Arava v. Bebe, 139 A. 802, 48 
R.I. 478. 

39 C.J. p 209 notes 94, 95. 

37. R.I.—Arava v. Bebo, supra. 

Va.—Conrad v. Ellison-Harvey Co., 

91 S.E. 763, 120 Va. 458, Ann.Cas. 
1918B 1171. 

38. N.Y.—ReifC v. Edward P. Cald- 
well Co., 63 N.Y.S.2d 467. ‘ 

39 C.J. p 209 note 97. 

39. Md.—^Catalano v. Bopst, 170 A. 
562, 166 Md. 91. 

N.Y.—ReifC v. Edward P. Caldwell 
& Co., 63 N.Y.S.2d 467. 

39 C.J. p 209 note 96. 

40. N.Y.—Diamond v. Mendelsohn, 
141 N.Y.S. 775, 156 App.Div. 636. 

39 C.J. p 209 note 98. 

41. m. —Trevellick v, Western Vau- 
deville Managers' Ass'n, 237 111. 
App. 493. 

Pa.—Lindholm v. Wlley Const. Co., 
Com.Pl., 49 Lanc.L.Rev. 126. 

30, C.J. p 209 note 99. 

42. Mo.—Daams v. Plournoy, App., 
119 S.W.2d 482—Renfro v. Lazer- 
ine, App., 298 S.W. 1067. 

N.Y.—Grimth V. Griffith, 10 N.Y.S. 

2d 292. 256 App.Div. 1009. 

Or.—IMlts V. Crane, 286 P. 476, 114 
Or. 593. 

Pa.—Besecker v. General Acceptance 
Corporation, 17 A.2d 916, 143 Pa, 
Super. 367. 
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such as the rate of coinpensation,^^ what is a rea- 
sonable rate when that is the limit of recovery,^^ 
the nature of the employee^s right, whether to wa- 
ges or to an interest in the employer's property,^^ 
and questions relating to the employee^s exercise of 
an option as to the form of compensation to which 
he may' be entitled under the contract,^^ questions 
as to bonus,commissions on sales,shares of 
profits,^^ reimbursement for expenses,^0 addition- 
al compensation for extra Services,^! deductions 
agreed on,52 and also such questions as may arise 


relating to the time^^ and manner^^ of payment of 
compensation. On the other faand, questions re¬ 
lating to compensation are to be determined by the 
court, and not submitted to the jury, where there 
is no material dispute in the evidence thereon^^ 
or the evidence is such that reasonable minds could 
not reach different conclusions and such ques¬ 
tions obviously are not to be submitted to the jury 
where the evidence thereon is not sufficient for sub- 
mission.57 A question of the meaning of a con- 
tract term under business usage or custom should 


R.I.—Holmes v. Hurwitz, 35 A.2d 
226, 69,R.I. 472. 

Tex.—^Fruth v. Gaston, Civ.App., 187 
S.W.2d '581, refused for want of 
merit. 

89 C.X p 206 note 66. 

Whether Services perfonued hy 
plaiutlff Were grratuitoas was a 
question of fact for the jury.— 
Walsh V. John J. Walsh & Co., 9 
N.E.2d 384, 298 Mass. 37. 

43. Mo.—Beerend v. Benwood-Linze 
Co., App., 192 S.W.2d 660. 

Mont.—Jensen v. Cloud, 88 P.2d 36, 
10*7 Mont. 593. 

N.D.—Nimmins v. Forsberg, 294 N. 

W. 663, 70 N.D. 417. 

Okl.—^Wineland v. Jones, 134 P.2d 
678, 192 Okl. 147. 

39. C.J. p 206 note 67. 

44. 111.—Van Arman v. Byington, 88 
111. 443. 

■Wash.—Thomas v. Thomas, 177 P. 
680, 105 Wash. 127. 

45. Mich.—Sullivan v. Deiter, 49 N. 
W. 261, 86 Mich. 404. 

46. Tex.—Graham v. Kesseler, Civ. 
App., 192 S.W. 299. 

39 C.J. p 207 note 70. 

47. Ark.—West v, Todd, 180 S.W.2d 
522, 207 Ark. 341. 

lowa.—Meredith v. Cari Youngstrom 
Co., 20'5 N.W. 749. 

N.T.—Gray v. T. N. Benedict Mfg. 
Co.. 18 N.Y.S.2d 525, 259 App.Div. 
783. 

39 C.J. p 207 note 71. 

48. U.S.—Armand Co. v. Huegel, C. 
C.A.MO., 49 P.2d 140. 

Ga.—Hutto V. Snap-On "Tools Cor¬ 
poration, 30 S.E.2d '510, 71 Ga.App. 
246. 

Ky.—American Oil Pump & Tank 
Co. V. Sizemore, 276 S.W. 6'58, 210 
Ky. 690. 

Mass.—Cray v. Wells, 154 N.E. 848, 
2'58 Mass. 93. 

Mich.—0’Connor v. March Automatic 
Irr. Co., 223 N.W. 228, 245 Mich. 
5»3. 

Mo.—Fuldner v. Isaac T. Cook Co., 
App., 127 S.W.2d 726. 

N.T.—Sheridan v. Weber, 299 N.Y. 

S. 726, 252 App.Div. 398. 

Pa.—McKee ,v. EUiott-Lewis Elec- 
trical Co.. 11 A.2d 551, 139 Pa. 
Super. 325—Stewart v. ..Cunning- 
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ham Piano Co., 183 A. 347, 120 Pa. 
Super. 317. 

Tex.—White Sewing Mach. Co. v. 
Armstrong, Civ.App., 30 S.W.2d 
362, error dismissed—American 
Soda Fountain Co. v. Wells, Civ. 
App., 294 S.W. 252. 

39 C.J. p 207 note 72. 

Evidence held sufdcient for sabmis. 
sion to jury 

Mass.—Fenton v. Federal St. Bldg. 
Trust, 39 N.E.2d 414, 310 Mass. 
609. 

Z&efusal of affirmative charge held 
proper.—^Wayne Pump Co. v. Harri- 
son, 23 So.2d 392, 24‘7 Ala. 186. 

49. Ala.—^Navco Hardwood Co. v. 
Becks, 134 So. 4, 222 Ala. 631. 

Md.—Morris v. Phillips, 168 A. 400, 
165 Md. 392. 

Tex.—Fruth v. Gaston, Civ.App., 187 
S.W.2d ‘681, refused for want of 
merit. 

39 C.J. p 207 note 73. 

50. Idaho,—^Weed v. Idaho Copper 
Co., 10 P.2d 613, ‘51 Idaho 737. 

Mass.—^Crabbe v. Kauler, 183 N.E. 

421, 281 Mass. 238. 

N.J.-—Cook V. Soden, 171 A. 5'58, 12 
N.J.Misc. 337. 

Okl.—Grant G. Forsythe, Inc., v. 

Baker, 124 P.2d 268, 190 Okl. 343. 
39 C.J. p 207 note 74. 

Nonsuit is improper where evi¬ 
dence establishes prima facie case 
in action to recover amount of cer- 
tain hotel bilis paid by plaintiff for 
which defendant was to reimburse 
plaintifE.—Sherlock v. Ansonia Shoe 
Corporation, 28 N.Y.S.2d 912, 262 

App.Div. 914. 

51. Pa.—Stukey v. Rissinger, 31 Pa. 
Super. 3. 

39 C.J. p 207 note 75. 

Evidence held sufficient to take 
case to jury on issue whether there 
had been an agreement for the pay¬ 
ment of overtime wages.—Heggen v. 
Humphries Transport, 167 P.2d 432, 
24 Wash.2d 771. 

52. Pa.—Young v. Slatington Roll- 
ing Mills, 66 Pa.Super. 134. 

39 C.J. p 207 note 76. 

Half wages during disabllity from 
injury 

Kan.—McAdow v. Kansas City 
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Western R. Co., 151 P. 1113, 96 
Kan. 423, 646, L.R.A.1917B 1158. 

39 C.J. p 207 note 77. 

53. Mich.—0’Connor v. March Au¬ 
tomatic Irr. Co., 218 N.W. 784, 
242 Mich. 204, reheard 223 N.W. 
228, 245 Mich. 593. 

39 C.J. p 207 note 78. 

54. N.Y.—Durante v. Raimon, 120 
N.Y.S. 881, 136 App.Div. 448. 

39 C.J. p 207 note 79. 

Payment of part of compensation by 
delivery of corporate stoch 
lowa.—Cox V. Fleisher Const. Co., 
223 N.W. '521, 208 lowa 458. 

39 C.J. p 207 note 79 [b]. 

55. Minn.—Allen v. Florida & 
Southern Dredging Co., 281 N.W. 
204, 180 Minn. 514. 

Direction of verdict for plaintiff 
on notes for back salary was held 
not error.—^Weinzierl v. Watson, 
Tex.Civ.App., 110 S.W.2d 998. 

Wliexe countercladm for advances 
was clearly establlshed by defend- 
ant’s evidence, and there was no evi¬ 
dence to contrary, court should have 
peremptorily told jury to allow de¬ 
fendant amount sued for on counter- 
claim and to deduct therefrom sum 
found due plaintifC for commissions. 

' —American Oil Pump & Tank Co. 
V. Sizemore, '276 S.W. '553, 210 Ky. 
690. 

56. Ind.—Pittsburg, C., C. & St. L. 
Ry. Co. V. Baker, 125 N.E. 233, 
73 Ind.App.'332. 

57. U.S.—Sickelco v. Union Pac. R. 
Co., C.C.A.Cal., 111 F.2d 746. 

Mich.—Booth v. Briggs Mfg. Co., 
203 N.W. 833, 231 Mich. 134. 
Mont.—Keith v. Kottas, 172 P.2d 
306. 

Wash.—Yanoscheck v. Montgomery 
Ward & Co., 23 P.2d 270, 176 
Wash. 137. 

Eismissal or nonsuit 

(1) A nonsuit was properly grant- 
ed where the evidence did not make 
case for jury in plaintiff's action 
for compensation for extra time.— 
Chambers v. W. D. Florence Const. 
Co., 36 S.E.2d 69, 73 Ga.App. 172. 

(2) Employee^s reconventional de- 
mand for eventual profits in accord- 
ance with contract was properly dis- 
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not be 5ubmitted to the jury where the compen- 
sation provision o£ the contract is ciear and an 
affirmative finding would do violence to its plain 
and unambiguous language.^^ 

Where the case is tried without a jury, it is a 
question of fact for the court whether plaintiff was 
■employed to perform, and is entitled to compensa- 
tion for, certain Services in addition to his rcgular 
Services,or, in a brokerage manager^s action for 
commissions, what sales were made through the 
brokerage dcpartment,60 or questions pertaining to 
profits, in an action involving the employec’s right, 
under an oral agreement, to a share of the net prof- 
its.5i 

(2) Amoiint Due and Payment 

On conflicting evidence, questions as to the amount 
due plaintiff and whether or not his claim has been pald 
are for the jury. 

The question of the amount due plaintiff, when 
depending on facts as to which the evidence is con- 
flicting, is for the jury;®^ but it is proper to refuse 
to submit issues raised by a plea in reconvention for 
damages where the evidence furnishes no .basis for 
measuring and computing such damages and 
it is proper to direct a verdict for plaintiffi where 
the amount due him is stipulated and the cmployer 
-concedes that the employec’s brcach of contract is 
■so minor in character that no money damages ac- 
.crue therefrom.®^ 

Controverted issues of fact, involvcd in defend- 
•anfs alleged payment of plaintiff^s claim, are for 
the jury, 55 as, for example, whether there has been 


a payment in full,55 or whether plaintiff signed the 
pay roll57 or a receipt in full with knowledge and 
intent that it should operate as a release of ali 
claims by him against his employer.®^ 

Attorncy's fces, The determination of the 
amount of attorney^s fees to be allowed a success- 
fiil plaintiff under the statutes authorizing it is for 
the court but before such fees niay be allowed 
it is necessary that the jury should find that the 
statutory conditions precedent to such allowance 
have ali been performed by plaintiff.^O 

d, Waiver or Estoppel 

An issue of fact presented by the evidence In respect 
of waiver or estoppel on the part of the employer or em- 
ployee is to be determined by the jury. 

To the extent of the questions of fact involved, 
it is for the jury to determine whether an employer 
by his conduct has waived his right to object to his 
cmploycc’s work,*^! as, for example, by acquiescing 
in the manner of pcrformance'^2 qj- by accepting 
the employee^s Services.'^9 Also the evidence in the 
casc may be such as to present an issue of fact for 
the jury as to whether the employer has, by his 
conduct and promises, lulled the employee into a 
sense of security and led him to believe that he 
would be paid, so as to estop the employer to assert 
a plea of lachcs and stale demand.'^^ 

Waiver by employee. It is for the jury to deter¬ 
mine whether an employee waived, or estopped 
himsclf to assert, his claim to a right to more wages 
under his contract than he is receiving by the ac- 
ceptance of a smaller amount,'^5 or by the accept- 
ance of a larger amount than the contract calls 


missed as of nonsuit, 'in view of 
failure to show profits with any de- 
gr-eo of certainty.—Day Bros., Gil- 
ham & Winton v. Marsan, 131 So. 
66'5, 171 La. 54'5. 

,58. Tex.—Giant Mfg. Co, v. Bavis, 
121 S.W.2d 590, 132 Tex. 220. 

59. lowa.—Heinen v. Waterloo 
Monujnent Co., 220 N.W. 62, 206 
lowa lOS. 

.60. Tex.'—Broun v. Collier, Civ.App., 
3*5 S.W.^d 1050, error dismissed. 

61. Mass.—Kavanagh v. Ellingson, 
'71 N.B.2d 880. 

62. Mich.^Crowley \. Ohlo & Mich- 
igan Coal Co., 218 N.W. 707, 242 
Mich. 300. 

RI.—Scherer v. J. Sarubi Co., 181 
A. 556. 

.S.D.—Ross V. Peler Mintener Lum- 
ber Co., 235 N.W. 119, '58 S.D. 123. 
•Tex.—Dugat v. Hargraves, Civ.App., 
42 S.W.2d 683. 

:39 C.J. p 209 note 7. 

Evidence held sufilcleut to enable 
Jury to determine amount due with- 
iOut conjecture or speculation.—Co- 


Jocari v. Highland Park Ginger Ale 
Co., 4 N.W.2d 8, 301 Mich. 559. 

63. Tex.—Shute v. MeVitie, Civ. 
App., 72 S.W. 433. 

64. N.Y.—Grosner v. Gropper Knit- 
ting Mills, 213 N.Y.S. 433, 126 
Misc. 370. 

Befusal to direct verdict for defend¬ 
ant 

In salesman's action for commis¬ 
sions, a motion for directed verdict 
for defendant was properly denied 
in view of defendant's admiasion 
that he owed salesman a balance 
and defendanfs failure to prove any 
payment made by him to the collec¬ 
tor of internal revenue of a valid 
tax properly chargeable to the sales¬ 
man.—Goldblatt v, Koffler, 42 A.2d 
490, 71 R.L 63. 

65. Ohio.—Bell v. Vardalides, App., 
36 N.K2d 819. 

Okl.—^Wineland v. Jones, 134 P.2d 
578, 192 Okl. 147. 

39 C.J. p 209 note 9. 

66. Wash.—Haefele v. Brackett, 164 

P. 244, 95 Wash. 62'5. . 
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67. Mich.—Bidwell v. Grand Trunk 
Western R. Co., 112 N.W. 1-22, 148 
Mich. 524. 

68. lowa.—^Curran v. Ryland, 1'53 
N.W. 162, 174 lowa 29. 

69. m.—Bryant v. Vandalia R. Co., 
184 lll.App. 284. 

70. IU.—Bryant v. Vandalia R. Co., 
supra. 

71. lowa.—Schultz v. Ford, 109 N. 
W. 614, 133 lowa 402, 12 Ann.Cas. 
428. 

Md.—Johnson & Higgins v. Simpson, 
163 A. 832, 163-Md. 6'74. 

72. Mont.—Lackman v. Simpson, 
129 P. 326, 46 Mont. 518. 

39 C.J. p 209 note 3. 

73. Ark.—Bwing v. Janson, 21 S.W. 
430, 57 Ark. 237. 

39 C.J. p 209 note 4. 

74. Tex.—Fruth v. Gaston, Civ.App., 
187 S.W.2d 581, refused for want 
of merit. 

75. Mich.—Stevens v. Michigan 

Soap Works, 96 N.W. 435, 134 

Mich. 350. 
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for, given to him, however, on some ground other 
than his alleged right under the contracti® 

§ 132. Instructions 

The Instructions to the jury shouid state the law ac- 
curatelV wlthout being misleading or golng beyond the is- 
sues. 

In an action, tried before a jury, for wages or 


other compensation, the co-urt shouid give instruc' 
tions which clearly and accurately state the law 
applicable to the issues'^'^ and the theories or con' 
tentions of the parties,provided such theories or 
contentions find support in the evidence.'^'^ The in¬ 
structions given must conform to, and not go be¬ 
yond, the issues^o presented by the pleadings^i and 
the evidence and they must not be confusing,®® 


Pa.—Amberlavage v. Lehigh Valley 
Coal Co., Com.PL, 8 Sch.Reg-. 143. 
Evldeuce held insuJB.cieut to take 
the case to the jury on the Issue 
whether the employee had volun- 
tarily reduced his salary.—Fairchild 

V. Fairchild Clay Products Co., 3 N. 

W. 2d 581, 141 Nev. 356, 

76. K.Y.—Ikan v. Taran to, 161 N. 
Y.S. 349. 

39 C.J. p 209 note 6. 

77. Md.—Johnson & Higgins v. 
Simpson, 163 A. 832, 163 Md. 6*74. 

Issue as to performauce of coutract 
lowa.—Skeels v, Storm Lake Elec¬ 
tric Llght & Power Co., 81 JST.W. 
688 . 

39 C.J. p 211 note 34. 

Issue as to breach of coutract 
Minn.—Fist v. 0’Zell Co., 190 N.W. 

260, 163 Minn. 294. 

89 C.J. p 211 note 35. 

lustructious upheld 

U.S.—Atkinson v. New Britain Mach. 

Co., C.C.A.I11., 154 P.2d 895. 

Ark.—Dyke Bros. v. Stokes, 272 S. 

W. 663, 168 Ark. 943. 

Idaho.—^Weed v, Idaho Copper Co., 
10 P.2d 613, '51 Idaho 737. 

111.—Glucose Sugar Refining Co. v. 

Flinn, 56 N.E. 400, 184 IU. 123. 
Md.—Baer v. Robbins, 83 A. 341, 
117 Md. 213. 

Minn.—Peterson v. Parviainen, 219 
N.W. 180, 174 Minn. 297. 

39 C.J. p 210 notes 16 [d], 18 [b], 
[cj, p 211 notes 34 [c]. 35 [b], [c]. 
Instructions held erroneous 

(1) As to forfeiture of commis- 
sions.—Dondero v. Standard Emblem 
Co., 121 A. 401, 45 R.r. 329—39 C.J. 
p 211 note 35 [dj. 

(2) As to waiver.—Baxter v. 
Camp Mfg. Co., 175 S.E. 513, 173 S. 
C. 194. 

(3) As to other matters.—^Weed v. 
Idaho Copper Co., 10 P.2d 613, 51 
Idaho 737—39 C.J. p 210 note 18 [a], 
p 211 note 24 [c], [d]. 

I&eg.uested instructions 

(1) A correct reguested charge on 
a question which shouid be submit- 
ted to the jury is improperly re- 
fused.—ReifC v. Edward P. Caldwell 
& Co., 63 N.Y.S.2d 467—39 C.J. p 
212 note 46. 

(2) Where plaintifC sues to recov- 
er on an express contract, a refusal 
to instruet that plaintiff cannot re- 
cover in auantum naeruit is errone¬ 
ous as being' based on a misconcep- 


tion of the issues raised.—King v. 
Western Union Tei. Co., 65 S.E. 944, 
84 S.C. 73. 

(3) An erroneous instruction may 
properly be refused. 

Md.—Johnson & Higgins v. Simp¬ 
son, 163 A. 832, 163 Md. 574. 

Mo.—Rettinghouse v. Krey Packing 
Co., App., 200 S.W.2d '584. 

78. N.Y.—Jacob v. Katz, 176 N.Y. 
S. 831. 

39, C.J. p 210 note 16-p 211 note 26. 
instruction held to present defend- 
ant’s contention on paxticular Is¬ 
sue 

Ga.—Speer v. Johnson, 184 S.E. 388, 
52 Ga.App. 636. 

79. Ky.—^Appalachian Stave Co. v. 
Liberman, 113 S.W.2d 48, 271 Ky. 

' 663. 

instruction withdrawing or ignor- 
Ing eniployer’s defense, supported by 
evidence, that employee falsified ac- 
counts with fraudulent intent was 
improperly given.—Johnson & Hig¬ 
gins V. Simpson, 163 A. 832, 163 Md. 
574. 

80. Pa,—^Wilson v. Lyle, 12 A. 365. 
39 C.^. p 210 note 18—64 C.J. p 7'51 

note 88. 

Instructions as to amount of recov- 
ery 

(1) Held to conform to issues.— 
Rittle V. Woodward, 153 N.W. 951» 31 
N.D. 113—39 C.J. p 212 note 41 [a]. 

(2) Held not to conform to issues. 
—King V. Western Union Tei, Co., 
65 S.E. 944, 84 S.C. 73—39 C.J. p 212 
note 41 [b]. 

81. Ky.—Helfrich Lumber «fe Mfg. 

, Co. V. Bland, 54 S.W. 728, 21 Ky.L. 
i 1185. 

39 C.J. p 211 note 34 [b]—'64 C.J. 
p 752 note 23. 

Instructions held justifled by issues 
made by pleadings 
Idaho.—^Weed v. Idaho Copper Co., 
10 P.2d 613, 51 Idaho 737. 

Ky.—Cassin v. Ewald, 112 S.W.2d 
1000, 271 Ky. 595. 

Pa.—^Kemerer v. Johnstown Bank & 
Trust Co., 182 A. 74, 120' Pa.Super. 
173. 

39 C.J. p 211 note 34 [a]—64 C.J, P 
751 note 88. 

Pailure to instruet on a matter 
not pleaded is not erroneous.—Bauer 
Cooperage Co. v. Shelton, Ky., 114 
S.W. 2'57—39 C.J. p 212 note 41 Cc]— 
64 C.J. p 7'56 note 23. 

Befusal of reg.uested instructions 
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is proper where they are not con- 
flned to the issues made by the 
pleadings.—Jones v. Schnaufer, Tex. 
Civ.App., 202 S.W. 367—64 C.J. p. 
755 note 76. 

82. Ga.—^Williams v. Jeter, 64 Ga. 
737. 

39 C.J. p 210 note 17, p 211 note 3'6 
[f]—64 C.J. p 7*74 note 29. 
Instructions as to particular snat-^ 
ters 

(1) Discharge.—Mudgett v. Texass 
Tobacco Growing, etc., Co., Tex.Civ, 
App., 61 S.W. 149—39 O.J. p 212 note- 

38 [b]. 

(2) Dispute between parties as to. 
amount due.—Dick v. Davis, 288 F. 
445, 53 App.D.C. 91—39 C.J. p 211 
note 34 [e]. 

(3) Orders on which commissions. 
are to be allowed.—^Himmel v. Lev- 
instein. 103 A. 848, 132 Md. 317. 

(4) Time for computing profits.— 
Pfaelzer v. Gassner, 116 N.Y.S. 15— 

39 C.J. p 211 note 32. 

Instructions held justified by evl-. 

dene e 

(1) Instructions as to discharge. 
—Mee V. Bowden Min. Co., 81 P. 980,. 
47 Or. 143—39 C.J. p 212 note 38 [a]. 

(2) Instruction as to damages un-- 
der counterclaim.—J. F. McGehee & 
Co. V. Fuller, 277 S.W. 39, 169 Ark, 
920. 

(3) Instruction as to payment, 
where the court submitted issues of 
fact to the jury, although the action 
was in equity for an accounting.— 
Rubin V. Dairymen's League Co-op.. 
Ass’n, 18 N.Y.S.2d 46-6, 259 App.Div. 
23, afflrmed 29 N.E.2d 4'58, 284 N.Y. 
32, reargument denied 31 N.B.2d 927^ 
284 N.Y. 816. 

(4) Instructions as to other mat¬ 
ters. 

Mo.—^iSlcKelly v. Meteo Products, 19'3 
S.W.2d 28. 3'54 Mo. 993. 

R.I.—Arava v. Bebe, 139 A. 302, 48; 
R.I. 478. 

39 C.J. p 210 note 17 [a]—64 C.J. 
p 770 note 34. 

Pailuro or refusal to give instruo, 
tion not supported by the evidence 
is not error. 

Ga.—Speer v. Johnson, 184 S.E. 388,. 
52 Ga.App. 636. 

Mass.—^Walsh v. John J. Walsh & 
Co., 9 N.E.2d 384. 29’S Mass. 37. 

64 O.J. p 7*73 note 93, p 778 note U 

83. S.C.—Baxter v. Camp Mfg. Co..^ 
175 S.E. 513, 173 B-C. 194. 
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inconsistent,S4 or misleading.S® However, an in- 
struction is not vitiated by a slight verbal or tech- 
nical inaccuracy, not calculated to mislead the jury, 
such as a statement that plaintiff wonld '‘forfeit"' his 
commissions if the jury found certain facts, the 
contract not containing any forfeiture clause 
and, in view of other facts considered with a con- 
ceded fact, an instruction which treats the conceded 
fact as a disputed fact may not be fatally objection- 
able.S^ While the instructions must not invade the 
pro vince of the jury,S8 it is error to submit to the 
jury the issue of the reasonable value of Services 
without informing the jurors what they should 
take into consideration in determining what is rea¬ 
sonable coinpensation.89 

The instructions should not assume the existcnce 
'Of a contract whcre it is in dispute but where the 
existence and authenticity of certain writings of 
the parties are not in dispute, it is the duty of the 
court to instruet that they do not constitute a con¬ 
tract of employment if such is the fact;^! and, 
where the court has erred in admitting parol proof 
to vary the terms of a written contract, it necessar- 
ily errs in submitting to the jury the question wheth- 
er the written contract was changed by such 
proof.92 Where the employment contract is con- 
jstfued by the court to be an indefinite hiring ter- 
minable at will, the court should, on request, charge 
as to what would constitute a termination.^S In 


case the facts are undisputed and amount to a legal 
justification for the discharge of the servant, the 
court should so charge the jury.^^ 

Burden and degree of proof. The instructions 
should require plaintiif to establish his case by a 
preponderance of the evidence;95 hut it is proper to 
refuse a requested instruction placing on plaintiff 
the burden of proving that he did not do certain 
acts claimcd to bar recovery and it is also prop¬ 
er to give a correct and pertinent instruction re- 
garding the burden of proof resting on defendant in 
respeet of affirmative matters asserted by him.87 

§ 133. Verdict and Findings 

FIndings must be consistent with each othep. When 
made by the court they must cover the materia! issues 
and support the conciusions of iaw. 

In an action by an employee to recover compen- 
sation, the findings must be consistent with each 
other,9 s and, where they are by the court, they must 
be sufficient to support the conciusions of law.99 A 
special finding does not control a general verdict, if 
it is consistent thercwith, as where there is a spe¬ 
cial finding that commissions were not allowed by 
the contract for certain sales, and a general verdict 
allowing recovery of commissions on other sales,^ 
or a special finding that there was no contract for 
compensating plaintiff in certain ways, and a gen- 


I&4. N.T.—Pollack v. Retail Tobac- 
conist Printing & Publishing Co., 
Inc., ,181 N.Y.S. 193. 

59 C.J. p 211 note 34 [d], 

,85. T(3X.—Pennington v. Thompson 
Bros.' Lumber Co., Civ.App., 122 
S.W. 923. 

39 C.J. p 210 note 20 [e] (2), p 211 
note 35 [e], 

,instructions as to abandonment or 
discharge 

JU.—Brougham v. Paul, 138 Ill.App. 
455. 

39 C.J. p 212 note 37 [aL 

instructions held not snisleading 

(1) Instruction as to waiver.—Cox 
V. Pleisher Gonst. Co., 223 N.W. 621, 
208 lowa 681, 

(2) Instructions as to the form or 
amount of compensation.—Pelavin 
V. Breon, 228 N.W. 707, 249 Mich. 
228—39 C.J. p 211 note 29, p 212 
note 40 [a]. 

(3) Other instructions.—Hermann 
V. Integrity Mortg. Co., 172 A. 74, 
113 N.J.Liaw h-—39 C.J. p 210 note 
20 [a]-[cl, [e] (1). 

^efusal to charge 

It is not error to refuse to charge 
that, if defendant did not employ 
plaintifE for himself, there should be 
a verdict for defendant, inasmuch as 


defendant might have obligated him¬ 
self to pay plaintiff for -working for 
some one else.—Neff v. Williamson, 
46 So. 238, 154 Ala. 329. 

86. S.C.—Autrey v. Bell, 103 S.E. 
749, 114 S.C. 370. 

87. Mich.—^Pink v. Superior Lamp 
& Shade Co.. 213 N.W. 4'53. 238 
Mich. 39,0. 

88. N.T.—Morrison v. Hurtig, 91 N. 
E. 842, 198 N.T. 352. 

39 C.J. p 210 note 21, 

Instructions as to amount of recov¬ 
ery 

N.J.—Kozlowski V. New Jersey Gar- 
dens Co., 94 A. 792, 87 N.J.Law 
681. 

39 C.J. p 212 note 39. 

89. Wash.—Miller v. Fuget Bridgo 
& Dredging Co., 260 P. 64, 140 
Wash. 663. 

90. III.—Brougham v. Paul, 138 111. 
App. 455. 

91. S.C.—^King V. Western Union 
Tei. Co., 6‘5 S.E. 944, 84 S.C. 73. 

39 C.J. p 211 note 23. 

92. lowa,—Cox v. Pleisher Const. 
Co., 223 N.W. 621, 208 lowa 458. 

93. N.T.—^Walsh v. Chisholm-Eyder 
Co., 54 N.T.S.2d 232, 269 App.Div. 

. 728. 


94. Md.—^Corpus Juris cited in 
Bright V. Ganas, 189 A. 427, 432, 
171 Md. 405. 

39 C.J. p 212 note 36. 

95. Ohio.—Rudy v. Rudy, 33 Ohio 
Cir.Ct. 359. 

39 C.J. p 210 note 19. 

96. Mass.—^Walsh v. John J. Walsh 
& Co., 9 N.B.2d 384, 208 Mass. 37. 

97. Neb.—Corneli Supply Co. v. Gil- 
liland, 240 N.W. 297, 122 Neb. 246. 

98. Tex.—Buford v. Connor, Civ. 
App., 118 SW.2d 451. 

rindings held not inconslstent 
Cal.—Recd v. Reesc, 299 P. 670, 114 
Cal.App. 163—MaePaddon v. Comp- 
son, 254 P. 622, 81 Cal.App. 629. 
Tex.—Poynor v. Groves, Civ.App., 
88 S.W.2d 667. 

99. Ind.—Home Eciuipment Co. v. 
Gorham, 33 N.E.2d 99, 218 Ind. 
454. 

Sufficiency of findings to support 
judgment see infra § 134. 
Furported finding which is erxo- 
neous conclusion of Xaw, and not a 
finding of fact, will not bo sustained. 
—Klein Norton Co. v. Cohen, 290 P- 
613, 107 Cal.App. 326. 

1. Minn.—Boushor v. Kuhlmann, 

200 N.W. 748, 161 Minn. 64. 
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eral verdict for the valiie of his Services.2 In a 
case tried by the court without a jury, there must 
be a finding on a material issue of whether or not 
plaintiff complied with his contract to devote his 
entire time to defendant^s business;^ and, where 
the court finds that plaintiff is entitled to recover a 
•^ecified lump sum for salary and expenses, it is 
error to refuse a written request to find additional 
facts showing what part of the sum was awarded 
for salary and what part for expenses.'^ Requested 
findings which are improper may be rejected.^ 

A referee commits error when he disallows plain-. 
tiff^s claim for a year’s conceded Services due to a 
misconception as to the proper construction to be 
given to inconsistent allegations in the complaint;® 
and in an action for, an accounting, brought by an 
'Cmployee entitled to be compensated for his -Serv¬ 
ices by a certain per cent of the net income of de- 
•fendanfs business, it is error for the auditor to 
‘base a finding on evidence improperly admitted."^ 

§ 134. Judgment 

The Judgment must conform to, and ba Supjiortad 
by, the pleadings, evidence, and findings. 

The judgment entered in an action for wages or 
“Other compensation must be in conformity^ with the 


lawS and be supported by the pleadings,^ evidence, 
and findings.^^ A complaint for wages does not 
warrant a judgment for damages for breach of con¬ 
tractas or on a quantum meruit,i3 especially where 
the judgment is by default.^^ Where, however, it is 
admitted, in a suit on an employment contract, that a 
contract was made, but the amount of compensa¬ 
tion is in dispute and the jury find that the parties 
never came to an agreement on this point, a judg¬ 
ment for the reasonable value of the Services may be 
allowed;^^ and it has been held that, although an 
action is brought for the reasonable value of the 
Services, plaintiff may prove a special contract to 
pay for the Services at a certain rate and recover 
the reasonable value thereof not exceeding the con¬ 
tract price.^® If plaintiff sues on both a contract 
of employment and an acco-unt annexed for Services 
performed, he may, on sufiEcient evidence, recover 
on the account annexed, even though he fails to es- 
tablish the special contract declared on;l7 and a 
judgment for plaintiff in conformity to the plead¬ 
ings and issues is not invalidated by allegations in 
the complaint which are Itl^tiffident to bring plain¬ 
tiff within the terms of a statute eillarging his rem- 
edy.^s In an action to recover on a claim for la¬ 
bor performed, and not to establish a lien, the mere 
fact that another person holds money due the em- 


:a. Mich.--Ruttle v. Foss, 126 N.W. 
790, 161 Mich. 132. 

:3. Cal.—^Lyden v. Spohn-Patrick Co., 
100 P. 236, 1J56 Cal. 177. 

■4. Tex.—Flint-Texas ’ Oil-Drilling 
Trust V. Bridges, Civ.App., 23 S.W. 
2d S75. 

.'5. Idaho.—^Nash v. Bertram, 155 P. 
2d 603, 66 Idaho 105. 

'6. N.Y.—^Wood V. Rockwell, 7 N. 
T.S. 370, 4 Silv.Sup. 80. 

'■'7. Ga.—Craig v. Baggs, 14 S.E.2d 
156, 64 Ga.App. 850. 

• 8. La.—Travis v. Swearingen, App., 
143 So. 509. 

‘9. Mo.—^Paul V. Minneapolis Thresh- 
ing Mach. Co., 87 Mo.App. 647. 

39 C.J. p 213 note 54 [a] (1). 

'Plea of recoupmeut Instead of set- 
oflf 

A defendant who elects to use his 
claim against plaintifC for damages 
hy way of recoupment cannot have 
a balance found in his favor, as he 
might have if he had pleaded by way 
' of set-ofC.—Brunson v. Martin, 17 
Ark. 270—39 C.J. p 213 note 63. 

10. Colo.—Johnson v. Lawson, 71 P. 

652, 18 Colo.App. 297. 

K.D.—People’s 'Opinion Printing Co. 

V. Valley City Grocery Co’., 257 N. 

W. 470, 65 N.D. 230. 

:39 C.J. p 213 note .54 [a] (3), [c]. 


Xnconsistent judgrment 

Where, under the evidence, de- 
fendanfs liability for plaintifTs ex¬ 
penses is dependent on liability for 
salary, and plaintiff is entitled to 
both salary and expenses or to nei- 
ther one, a judgment for expenses 
alone is inconsistent.—Rothe v. 
Jones, Tex.Civ.App., 237 S.W. 581— 
39 C.J. p 213 note 54 [b]. 

Judgmexits held. supported by evl- 
deuce 

Wash.—Frye v. Blackwell, 203 P. 5, 
118 Wash. 107. 

39 C.J. p 213 note 54 [a] (4), (5). 

11. Cal.—Lyden v. Spohn-Patrick 
Co., 100 P. 236, 155 Cal. 177. 

39 C.J. p 213 note 54 [a] (2), [e]. 

Where trial judge fouad there was 
aotual contract, the question of im- 
plied contract disappeared from the 
case, and recovery on a quantum 
meruit was precluded.—Cowell, to 
XJse of Fesler v. Builders, Inc., 11 
A.2d 504, 139 Pa.Super. 192. 
Judgment as implying finding 
A judgment for plaintiff is not 
necessarily a finding ,of fact that 
plaintiff was not discharged; the 
judge may have found that plaintiff 
was discharged for cause.—Cassar 
V. Ingram-Hatch Motor Corp., 156 N. 
T.S; 756. 

Rejection of salesman^s reconven- 
tional demand for salary and ex¬ 
pense allowance, in employer’s suit 
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against salesman on open account, 
was proper where the court correct- 
ly found that the salesman’s ac¬ 
count was credited with the full 
amount of the basis of the recon- 
ventional demand.—Ritchie Grocer 
Co. V. Dean, 162 So. 62, 182 La. 518- 
Findings held to support Judgment 
Tex.—Phcenix Furniture Co. of Port 
Arthur v. Kay, Civ.App., 10 S.W. 
2d 422, error dismissed. 

39 C.J. p 213 note 54 [f]. 

Findings held sufficiently definite to 
disclose basis of judgment 
Cal.—Sieck v. Hali, 34 P.2d 844, 139 
Cal.App. 279. 

12. N.Y.—Reed v. Newman, 65 K.Y. 
S. 218, 31 Misc. 792—Elliot v. Mil- 
ler, 17 ISr.Y.S. 626. 

13. Ind.—Fulton v. Heffelfinger, 54 
N.E. 1079, 23 Ind.App. 104. 

39 C.J. p 213 note 56. 

14. KT.Y.—Reidy v. Bleistift, 61 N. 
Y.S. 915, 30 Misc. 203. 

15. Tenn.—Rocco v. Parczyk, 9 Lea 
328. 

10. Mo.—Crump v. Rebstock, 20 
Mo.App. 37. 

17. Mass.—Donahue v. Dal, Inc., 50 
N.E.2d 207, 314 Mass. 460. 

18. Isf.Y.—Wah Kee v. Young, 61 
N.Y.S. 894, 29 Misc. 658. 

39 C.J. p 2ia note 60. 
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ployer does not authorize a judgment against such 
person.19 

In order to accomplish justice and avoid a multi' 
plicity of suits, it may be necessary tliat the court 
render judgment for commissions not yet matured 
and stay execution until their maturitics.20 Under 
some statutes the judgment must state that it is for 
a particular class of Services in order to prevent the 
employer from claiming exemptions against it^t 

In an action for acconntingj an order makiiig a 
correct disposition of the case will be upheld;^^ 
but an interlocutory judgment appointing a referee 
to state the account cannot be had in advance of 
the trial on the issues raised by defendands denial 
of his liability.23 

§ 135. Appeal and Error 

Qucstioiis of appellate review arising in civil 
actions generally, including those arising in ac- 
tions by employces for compensation, are discussed 
in Appeal and Error § 1 et seq. 

§ 136. Costs and Attorney’s Fees 

The general rules as to costs in civil actions apply in 
an action by an employee to recover compensation. An 
attorney's fee is allowable where there is a statute au- 
thorizing such an allowance. 

In accordance with the general rules as to costs 


in civil cases, which general rules apply.in an ac¬ 
tion by an employee to recover compensation,2^ 
costs in the trial court may be assessed against the 
employer where he admits owing the wages sued 
for, even though the judgment is modified on ap¬ 
peal by excluding a penalty also sued for.^® In the 
absence of a statute or rule authorizing such allow¬ 
ance, the reasonable value of the Services of an ac- 
countant employed by plaintiff will not be allowed 
as costs.26 

An attorncy^s fee will be allowed when,27 and 
only whcn,28 there is a statute providing for such 
allowance and the case is within the statute. Un¬ 
der some statutes it is not necessary to plead or 
prove an attorney’s fee as an item of costs but 
under other statutes the allowance is not made in 
the abscnce of proof.so The reasonablcncss of the 
award is not open to attack where it is supported by 
unconlradictcd proof.21 

Where state or ‘ state officiat is party. Under 
some statutes a state labor department, division, or 
commissioner taking assignments, and prosecuting 
actions for the collcction, of wage claims of per- 
sons financially unablc to cmploy counscl is, with 
certain specified cxccptions,22 not requircd to pay 
costs but a statute dispensing with sccurity for 
costs in an action by an employee against his em- 


la. S.C.—Pennington v. Wolf Const. ] 
Co., 171 S.E, 45, 170 S.C. 501. | 

20. Tex.—Pairhanks, Morse & Co. 
V. Carsey, Civ.App., 109 S.W.2d 985, 
error dismissed. 

21. Mo.—Buis v, Cooper, 63 Mo. 
App. 196. 

39 C.J. p 213 note 61. 

22. Cal.—Hamillon v. Salopek, 161 
P.2d 955, 71 Cal.App.2d 104. 

N.Y. —Lamphier v. Undcrwriters 
Trust Co., 24 ]Sr.y.S.2d 65. 2C0 App. 
Div. 1010, ‘reargumont doniod 25 
N.Y.S.2d 781, 261 App.Div. 817, ap¬ 
peal dismissed 36 N.E.2d 602, 286 
N.r. 652. 

Accoiuxtiu.g' restrloted as to time 
111.—Wagner v. Milk ‘Wagon Drivers’ 
Union, Local 763, 60 N.E.2d 865, 
320 Ill.App. 341. 

Judgment held uuauthorized 
Ga.—Hammack v. Davis, 174 S.E, 
725, 49 Ga.App. 192. 

23. N.Y.—Hutchinson v. Blrdsong, 
207 K.Y.S. 273, 211 App.Div. 316. 

39 C.J. p 215 note 97. 

24. Ark.—Missouri Pacific R. Co. 
V. Clement, 181 S.W.2d 240, 207 
Ark. 389. 

25. Ark.—^Missouri Pacific H. .Co. v. 
Clement, supra. 

Costs in action for statutory penalty 
sed infra § 160 (11). 


26. U.S.—Kelfer v. Corona Products, 
C.C.A.Ark., 127 F.2d 612. 

27. Mont.—Meistor v. Parrow, 92 P. 
2d 753, 109 Mont. 1—BriU v. Cot- 
ler Butto Mines, 89 F.2d 26'6, 108 
Mont. 174—Swanson v. Gnose, 7G P. 
2d 643, 106 Mont. 262, 115 A.L.3^. 
244—Gurdiner v. Eclipsc Grocory 
Co., 234 P. 490, 72 Mont. 540. 

Or.—Nirschl v. Nirschl, 249 P. 1099, 
119 Or. 478—Carlson v. New Am- 
sterdam Casualty Co., 247 P. 804, 
118 Or. 542. 

Tex.—Campbell Cioaning & Dyc 
Works V. Barnwell, Civ.App., 183 
S.W.2d 256, error refused. 

39 C.J. p 214 notes 78 [a] (1), (2), 
80 [a] (2), (5), (6). 

Atlorney’s fee in action under Fair 
Labor Stanclards Act or other stat¬ 
ute fixing minimum wages and 
overtime compensation see infra 
§ 160 (11). 

Assignem of wage claim may take 
advantage of the statute; but, where 
numerous assigned claims are es- 
tablished in one suit, the total 
amount of the fee allowed should not 
be as much as though numerous 
individual suits had been brought. 
—Meister v. Farrow, 92 P.2d 753, 
109 Mont. 1. 


28. Mont.—Gahagan v. Gugler, 62 P:. 
2d 150, 100 Mont. 699. 

39 C.J. p 214 notes 78 [a] (3), (4),. 
79, 80 [£Lj (1), (3), (4), (7). 

Wlxero judgment Is for less thoa 
amoiiat sued for, an attorney^s fee* 
is not recoverublo undor some stat¬ 
utes.—Cixmpbell Cleaning & Dye- 
Works V. Porter, Tox.Civ.App., 183. 
S.W.2d 253, error refu.Med. 

29. Mont.—Meister v. Farrow, 02’' 
P.2d 753, 109 Mont. 1—Gardincr v. 
Eclipsc Grocory Co., 234 P. 400, 72 
Mont. 640. 

ITotice 

Each party is chargcablo at the 
outset with notice of Iho right of' 
Iho succossful party to Include in 
the judgment reasonable attomey’&' 
fees, to be taxed as part of costs in 
the case.—Gardincr v. Eclipse Gro- 
cery Co., supra. 

30. 111.—Rowland v. Records, 43 111.. 
App. 198. 

31. IU,—Chicago A. R. Co. v. 

Moore, 117 Ill.App. 147. 

32. Cal.—Oue v. ►Superior Court in' 
and for San Diego County, 36 P.2d 
202, 1 Cal.App.2d 91. 

33. Cal.—Division of Labor Law En- 
forcement v. Moroney, 170 P.2d 3^. 
28 Cal.2d 844. 
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ployer on a wage claim is not applicable in an ac- 
tion against the state.^^ 

§ 137. Damages and Amount of Recovery 

The recovery must not exceed the amount warranted 
by the contract and the evidence. Interest does not run 
prior to the date of the Judgment where the amount of 
compensation due and unpaid is not definitely ascer- 
tained untii then. 

In an action strictly for wages or commissions, 
ordinarily the employee^s recovery is limited to the 
amount due at the time the action is brought;^^ 
but it is otherwise where the complaint is amended 
to cover commissions Corning due after the com- 
mencement of the suit and before trial &nd the evi' 
dence as to such commissions is admitted.^® The 
employee may not recover wages or salary for a 
period of time beyond the termination of the con- 
tract.37 Where he sues on an express contract, his 
recovery is restricted in amount by the wages 
agreed on;38 but the fact that the jury, by their 
verdict, find the reasonable value of plaintiff’s Serv¬ 
ices, rather than the stipulated compensation, is im- 
material where the amount of the verdict is in fact 
the amount fixed by the agreement.39 

Plaintiff is entitled to recover in accordance with 
•a wage scale fixed in a contract made for his bene¬ 
fit between a labor union and defendant where the 
evidence does not support a claim of a subsequent 
-contract between plaintifif and defendant for lower 
wages.Where a labor union, having absolute 
'Control of the labor market in respect of workers 
.-of a certain class, entered into a contract whereby 
the employer agreed to pay his employees the rate 
fixed by the union for other employers in the local- 
ity, it has been held that the employer may recover 
■from the union the loss he suUered by continuing 
to pay his employees a higher rate after the union 
lowered the rate without notifying him.^^ 


The correct measure of damages for a breach of 
contract by failure to pay the employee the agreed 
salary for the entire period of his employment is 
not the total amount of the agreed monthly pay- 
ments for the remainder of the contract period after 
the last payment, but is the value, as of the date 
of the breach, of the promise to pay the agreed 
amount monthly for the remainder of the period.**^ 
A salesman suing for breach of contract to pay com¬ 
missions he would have earned may recover only 
the difference between the gross commissions con- 
tracted for and the necessary expenses in earning 
them;43 and plaintifif, if entitled to recover for 
breach of contract to raise his salary, may recover 
only the present worth of reasonable increases not 
exceeding the salaries paid in the department of 
the business in which he was employed.*^^ Special 
damages are not recoverable where the employer 
is not guilty of a breach of his contractual or oth¬ 
er obligations to the employee and the doctrine 
of mitigation of damages has no place in an action 
on the contract of employment for the agreed com¬ 
pensation, as distinguished from an action for dam¬ 
ages for breach of contract.^^ An employer who 
has failed to establish that he sustained damages as 
a resuit of his employee’s negligence may not recov¬ 
er on hift counterclaim in the employee’s action for 
an accounting and recovery of commissions.^'^ 
Damages for breach of a contract to employ are dis- 
cussed supra § 11, and for wrongful discharge supra 
§§ 58, 59. Liquidated damages under Fair Labor 
Standards Act are considered infra § 160 (12). 

Computation of profifs or commissions. It is 
proper to compute commissions in the manner pro- 
vided by the contract.^^ Where, under the con¬ 
tract, plaintifif employee is entitled to a certain per 
cent of net profit, it is error for the court, in com- 


.-■34, Wis.—State ex rei. Martin v. i 
Reis, 284 N.W. 580, 230 Wis. 683. ! 
;35. Cal.—Percival v. National Dra¬ 
ma Corp., 185 P. 972, 181 Cal. 631. 
39 C.J. p 213 note 66. 

.30. Mo.—Panich v. Curtis, Owen, 
Fuller Corporation, App., 124 S.W. 
2d 619. 

'37. Miss.—Gulf & S. I. R. Co. v. 

McGlohn, 184 So. 71, 183 Miss. 465. 

■ Tex.—Gay v. Crow, Civ.App., 111 S. 

W.2d 782, error dismissed. 

38. R.I.—Arava v. Bebe. 139 A. 302, 
48 R.I. 478. 

,'39. Mont.—Freeman v. Withers, 65 
P.2d 601, 104 Mont. 166. 

40. IU.—Dierschow v. West Subur- 
ban Dairies, 276 Ill.App. 355. 
.Particular reoovary 

Motion picture theater operator 


employed under contract between 
motion picture theater owner and 
motion picture machine operators’ 
union fixing: operator's wage and 
providing operator could not be dis- 
charged except on two weeks' no- 
tice or on payment of two weeks’ 
salary could recover from owner 
difference between what operator was 
paid before his discharge and con¬ 
tract wage, and two weeks' wages 
on his discharge without notice, not- 
withstanding that action was begun 
before operator was discharged.— 
Barth v. Addie Co., 2 N.E.2d 34, 271 
N.Y. 31, reargument and amendment 
of remittitur denied 3 N.E.2d 211, 271 
N.Y. 615. 

41. Tenn.—Powers v. Journeymen 
Bricklayers' Union No. 3, 172 S. 
W. 284, 130 Tenn. 643, L.R.A.1915E 
1006. 


42. U.S.—In re Hale Desk Co., C.C. 
A.N.Y., 97 P.2d 372. 

43. Miss.—B. Bluethenthal Co. v. 
McDougal, 142 So. 13, 163 Miss. 
406. 

44. Pa.—Machen v. Budd Wheel Co., 
143 A. 482, 294 Pa. 69. 

45. Mich.—Lane v. Au Sable Elec¬ 
tric Co., 147 N.W. 546, 181 Mich. 
26, Ann.Cas.l916C, 1108. 

39 C.J. p 214 note 69. 

40. Cal.—^Payne v. Pathe Studios, 
44 P.2d 598, 6 Cal.App.2d 136. 

47. lowa.—Mayberry v. Newell, 204 
N.W. 413, 200 lowa 458. 

48. Mo.—Panich v. Curtis, Owen, 
Fuller Corporation. App., 124 S.W. 
2d 619. 
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puting profits, to allow one of the defeiK&nts a 
higher salary than such defendant testified he re- 
ceived;^9 and where, under the contract, no item of 
cost is to be deducted except such as has been ap- 
proved by plaintiff, an item which has not been so 
approved is not deductible,50 but an item which has 
been so approved is deductible, cven though, be- 
cause of the destruction thereof by fire, defendant 
is not able to produce vouchers.®^ 

Value of stock, The measure of recovery on a 
contract to pay plaintiff’s salary in corporate stock 
is not the par value of the stock, but its actual val¬ 
ue at the time spccificd for its issuance.®^ It would 
be unjust to allow plaintiff to recover as profits the 
value of stock at the time it was acccpted from a 
third person in part payment of construction work 
by defendant where subseqnent depreciation in the 
value of the stock rcsulted from plaintifPs own 
act.53 

Reimh%irsement. Under a contract of employment 
giving the employce a right to purchase an interest 
in the business and providing for termination by 
either party, the employce is entitlcd, on termina¬ 
tion, to recovery back of the sums paid by him in 
part payment of the interest in the business. 

A penalty for ivithholding mages after 4hey are 
due cannot bc recovered in the abscnce of valid stat- 
utory aufhorization.55 

Interest from the date of the termination of the 
employment may be allowed, in accordance with the 
prayer of the complaint,56 where there was an abso¬ 
lute obligation to pay plaintifPs wages at the end of 
each month;57 but interest does not run prior to 
the date of the judgment where the claim is for the 


value of Services requiring determination by the 
jurySS Qj. where the amount due is to be ascertained 
from an open account, the parties not having agreed 
on a balance.ss 

Nominal recovery. A judgment for defendant on 
the ground of failure to prove value must be re- 
versed if there is proof of the Services, plaintiff in 
such case being entitlcd at least to nominal dam- 
ages.60 In an action for commissions, plaintiff may 
be entitlcd to recover only a nominal amount where 
there was no specific agreement as to the basis for 
commissions and, under the agreement made, plain¬ 
tiff was bound by the decision of defendanfs sales 
director, as*to whether he had eamed a commis- 
sion and, if so, the amount thereof.®^ 

Inadcqnacy or excessiveness. Where the amount 
of the recovery is a mere matter of computation, a 
verdict is®2 or is not^3 excessive accordingly as it 
excecds or equals the sum ascertained by such com¬ 
putation. If the amount depends on the facts of 
the case, the verdict or finding will be held to be ex¬ 
cessive where it is plainly contrary to the evidence 
in the case;®^ otherwise it will be hcld to be not 
excessive.®® Where the terms of employment are 
in dispute and the testimony is conflicting, the jury 
are not obliged to find that plaintiff is entitlcd to 
all he claims or nothing.®® Nevertheless a verdict 
awarding plaintiff Icss than one sixth' of what he 
is reasonably entitlcd to, if entitlcd to recover at all 
under conflicting evidence, is fatally defective and 
erroncous;®'^ and, where no error is shown in an 
audit of defendanPs books by an expert accountant 
employed by plaintiff, it is improper for the court 
to reduce the amount of plaintifPs claims to cover a 
possible error in the audit. ®s 


Tex.—Falrbanks, Morse & Co. v. Car- 
sey, Civ.App., 109 S.W.2d 985, er¬ 
ror dismissed. 

49. Tex.—Stapper v. Van Valken- 
burgh & Vogel, Civ.App., 128 S. 
W.2d 4G6, error dismissed, judg¬ 
ment correct. 

5t0. Tex.—^Neyland v. Brown, 170 S. 
W.'2d 207, 141 Tex. 263, modifled on 
other grounds 172 S.W.2d 89, 141 
Tex. 253. 

51« Tex.—^Neyland v. Brown, supra. 

5!2. Md.—Challenge Clothes Corpo¬ 
ration V. Polski, 31 A.2d 309, 181 
Md. 590, followed in Challenge 
Clothes V. Popp, 31 A.2d 311, 181 
Md. 667. 

53. Tex.—Neyland v. Brown, 170 
S.W.2d 207, 141 Tex. 263, modifled 
on other grounds 172 S.W.2d 89, 
141 Tex. 253. 

64. Kan.—Rupf v. Mason, 78 P.2d 

■ 848, 167 Kan. 703. 

55. Ind.—Baltimore & O. S. W. R. 


Co, V. Burdalow, 106 N.E. 902, 67 
Ind.App. 267. 

Statutory regulatlons and penalties 
see infra §§ 161-160. 

58. 111.—Kastien v. Northwestern 
Steel & Wire Co., 22 N.E.2d 401, 
301 IlhApp. 623. 

57. Cal.—Aro cena v. Sawyer, 213 P. 

523, 60 Cal.App. 581. 

68. Kan.—Clogston v. White, 274 P. 
745, 127 Kan. 668. 

59. Cal.—^Arocona v. Sawyer, 213 
P. 623, 60 Cal.App. 581. 

©O. Mo.—Owen v. 0’Reilly, 20 Mo. 
603. 

61. Cal.—Delafleld v. Searle Aero 
Industries, 174 P.2d 455, 76 Cal. 
App.2d 862. 

62. Mo.—^Doerr v. Laughlin, 236 S. 
W. 1084, 208 Mo.App. 544. 

63. Ind.—^Dunton v. Howell, 109 N. 
E. 418, 60 Ind.App. 183, 

1 39 C.J. p. 214 note 71. 
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Judgment In reconvention allow- 
ing employer amount by which pay- 
ments to employce exceedod total 
amount of salary oarned was prop- 
or.—Trotti v. Louisiana Mortg. Cor¬ 
poration, La.App., 156 So. 663. 

64. Mich.—Salmer v. Hicks, 154 N. 
W. 155, 188 Mich. 391. 

39 C.J. p 214 note 73. 

65. Cal.—Hartman v. San Pedro 
Commercial Co., 163 P.2d 212, 66 
Cal.App.2d 935. 

Mich.—Cagnoy v. Checker Cab Mfg. 

Corporation, 224 N.W. 416, 245 

■ Mich. 113. 

39 C.J. p 214 note 74. 

66. Kan.—Stevens v. Pfeifer, 61 P. 
2d 907, 144 Kan. 487. 

67. Colo.—Peterson v. Rawalt, 36 P. 
2d 465, 95 Colo. 368. 

I 68. Ky.—Esterman-Verkamp Co. v. 
I Rouse, 278 S.W. 124, 211 Ky. 791. 
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S. Aebitra.tion and Mediation- 


§ 138. Applicability of General Rules of Ar- 
bitration and Mediation 

General arbitration rules appi/ as to the arbitration 
of a wage dispute. 

The general rules of arbitration, discussed in 
Arbitration and Award § 1 et seq, and the general 
rules as to arbitration in labor disputes, discussed 
supra §§ 28 (72), 28 (73), apply as to the arbitration 
of a wage dispute.®^ The parties may validly con- 
tract to submit a wage dispute to arbitration,'^and 
an employee may not avail himself of the wage pro- 
visions of a contract between the employer and the 
Union without being bound by the arbitration pro- 
vision of such contract but it has been held that 
a provision for the arbitration of disputes as to the 
performance and interpretation of a contract be¬ 


tween an employer and its employees do es not ap¬ 
ply as to a claim for extra compensation under the 
Fair Labor Standards ActJ^ it has been held that 
a valid provision for the arbitration of wage dis¬ 
putes bars a civil action for wages uritil arbitration 
has been had in accordance with the contract, 
but it has also been held that an agreement to arbi¬ 
trate a wage dispute does not bar a civil action un^ 
less there is a further agreement which makes the 
award a condition precedent to an action.'^^ 

The arbitration award should be made within the 
time specified in the submission agreement, but 
where the parties have waived such provision the 
award may be made within a reasonable time.'^® 
The arbitrators must consider and determine all the 
essential issues in the dispute,and the award 
should be final and definite.'^'3' 


69. Wash.—Gord v. F. S. Harmon & 
Co., 61 P.2d 1294, 188 Wash. 134. 

Appraisement 

(1) Where the arbitrators or ap- 
praisers are to rely in some measure 
on their expert knowledge and ex- 
perience, the submission is an ap- 
praisement rather than an arbitra¬ 
tion.—Gord V. F. S. Harmon & Co., 
supra. 

(2) Where the agreement provid- 
ed for the fixing of a labor scale, or 
prices to be paid for merchandise, or 
both, it called for an appraisal or 
vsluation.—^Hegeberg ‘ v. New Eng- 
land Fish Co., 110 P.2d 182, 7 Wash. 
2d 509. 

SUleoonduct of arbitrator 

Board of -arbitrators’ award in 
wage dispute was held not invalid 
cn ground that arbitrator named to 
represent labor dominated board, 
where record failed to Show such 
domination or that such member was 
guilty of any misconduct.—Gord v. 
F. S. Harmon & Co., 61 P.2d 1294, 
188 Wash. 134. 

70. N.J.—United Elee., Radio, and 
Mach. Workers of America, Local 
411, C.I.O. V. National Pneumatic 
Co., 48 A.'2d 295, 134 N.J.Law 349. 

63 C.J. p 673 note 75. 

Provision for arbitration of all dis- 
pntes 

Wage dispute was subject to ar¬ 
bitration under provisions of collec¬ 
tive bargaining agreement between 
employer and union providing that 
all disputes should be promptly set- 
tlod.—United Elee., Radio, and Mach. 
Workers of America, Local 411, C. 
I.O., V. National Pneumatic Co., su- 
pra. 

Share of proflts 

Where written employment con¬ 
tract. providing for arbitration of 


parties* differences, was extended 
and continued in force until new 
salary arrangement was made, and 
there was no proof of cancellation 
of contract or release -of employee’s 
right to proflts earned up to date of 
such arrangement, employee was en- 
titled to arbitration for purpose of 
ascertaining his share of such prof- 
its.—Linne v. Stuyvesant Const. 
Corp., 51 N.T.S.2d 877, 268 App.Div. 
982, reargument denied 62 N.Y.S.2d 
800, 268-App.Div. 1027. 

Severance i>ary 

Where contract between cable com- 
pany and its employees provided 
for arbitration of all controversies, 
an order of the Defense Communica¬ 
tions Board directing the closing of 
cable company’s offlces and facili- 
ties did not deprive employees of 
their right to arbitrate controversy 
concerning claims of employees for 
severance pay on their discharge, 
where such controversy did not in¬ 
volve continuance of employment or 
enforcement of any provision of 
contract which was rendered impos- 
sible of performance by the order.— 
Application of Selly, 37 N.T.S.2d 398, 
178 Misc. 1076, aflirmed 38 N.T.S.2d 
362, 265 App.Div. 846. 

Consi deratiou 

When employees returned to work 
in accordance with agreement for 
appraisal of value of wages, relied 
on by all parties in good faith, they 
furnished a consideration which was 
beneflcial to employers.—Hegeberg v. 
New England Fish Co., 110 P.2d 182, 
7 Wash.2d 509. 

Breach of contract 

A stipulation for the arbitration of 
wage disputes is not enforceable by 
one who has previously breached 
the contract.—In re Division 132, 
Amalgamated Ass'n of Street & Elee- 
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tric Ry. Employees, 188 N.T.S. 353, 
196 App.Div. 206—63 C.J. p 673 note 

76. 

71. N.Y.—P. S. Thorsen & Co. v. 
Neves, 37 N.T.S.2d 113, 179 Misc. 
11 . 

72. N.T.—City Bank Farmers Trust 
Co. V. 0’Donnell, 39 N.Y.S.2d 842, 
179 Misc. 770. 

73. N.Y.—P. S. Thorsen & Co. v, 
Neves. 87 N.Y.S.2d 113, 179 Misc. 
11 . 

Waiver 

Fact that in prior litigation em- 
'ployer had not invoked clause of con¬ 
tract with labor union providing for 
arbitration of disputes did not affect 
employer’s right to arbitration of 
employee’s claim for higher wages 
under provisions of the contract.—P. 
S. Thorsen & Co. v. Neves, supra. 

74. Mich.—Ensley v. Associated 

Terminals, 8 N.W.2d 161, 304 Mich. 
522. 

75. Wash.—Gord v. P. S. Harmon 
& Co., 61 P.2d 1294, 188 Wash. 134. 

Time held reasonable 
Wash.—Gord v. P. S. Harmon & 
Co., supra. 

79. N.Y.—Universal Metal Products 
Co. V. United Electrical Radio & 
Machine Workers of America, Lo¬ 
cal 1225, Union, 40 N.Y.S.2d 265, 
179 Misc. 1044. 

77. N.Y.—Brooklyn Daily Eagle v. 

McManus, 72 N.Y.S.2d 436, 272 

App.Div. 933. 

Award held not flnal and definite 

Arbitrator’s award providing that 
minimum wages prescribed by the 
contract should advance a specified 
per cent unless employer should 
elect within ten days after the 
award in an arbitration involving a 
third person, to substitute for such 



§ 138 


MA8TEB AND 8ERYANT 


56 C.J.S. 


Ordinarily a valid arbitration award is binding on 
^he parties.*^^ The payment of a wage award un¬ 
der protest, in order to avoid a strike and the pos- 
sible taking over of the piant by the government, 
is tiot an acqiiiescence in the award,'^9 nor does it 
render the controversy moot in so far as the right to 
a judicial review of the award is concerned.SO 

Under the Transportation Act of 1920, 45 U.S.C 
A. §§ 131-146, an award by the Railroad Labor 
Board as to a wage dispute was advisory onlySi 
and the railroad was not required to procure the 

6. Liens and 

§ 139. In General 

a. In gcneral 

b. Under statute 

a. In General 

In the absence of statute or contract conferring it, an 
employee has no lien for his wages. 

At common law a servant has no lien for his com- 
pensation.SS Independent of statute or a contract 
provision for a lien, an employee has no wage lien 
and is not authorized to take or retain propert}" of 
his employer until his wages are paid,86 nor is he 


board's consent to a change in wage rates.®^ The 
right of an employee and employer to agree as to 
the amount of wages, however, was subject to the 
right of the railway labor board to investigate and 
give the parties the benefit of the moral sanction 
of its decision.ss 

Under the Raihuay Labor Aci, 45 U.S.CA. § 151 
et seq, a carrier may not reduce wages while the 
controversy as to such reduction is pending before 
the National Mediation Board.^^ 

Preferences 

entitled to a lien on a manufactured article which 
is in part the product of his labor.S7 

If, however, the workman is in fact a bailee rath- 
er than a servant he has a common-law lien, as dis- 
cussed in Bailments §§ S, 35. 

b. Under Statute 

(1) In general 

(2) On corporate property 

(1) In General 

The courts have generally upheid the valldity of stat- 


schedule of minimum wages, the re- 
vised schedule involving thlrd per- 
sons, was vacated because not final 
and definite, and matter was remit- 
ted to arbitrator to clarify award 
by making a final and definite award. 
—Brooklyn Daily Eagle v. McManus, 
supra. 

78. U.S,—Bowles v. Biberman Bros., 
C.C.A.Pa., 152 F.2d 700. 

Wash.—Hegeberg v. New England 
Pish Co., 110 P.2d 182, '7 Wash.2d 
609. 

CoUateral issae 

Where collective bargaining agree- 
ment provided that decision of im- 
partial chairman shouid be binding 
on parties thereto, the court would 
not review chairman*s decision in 
an action 'where it was collaterally 
involved-—Bowles v. Biberman Bros., 
C.C.A.Pa., 152 P.2d 700. 

79. 111.—Appeal of Frank Foundries 

Corporation, 66 N.E.2d 649, 323 

111.App. 594. 

80. 111.—^Appeal of Frank Foundries 
Corporation, supra. 

81. U.S.—Schuppan v. Peoria Ry. 
Terminal Co., D.C.Ill., 9 F.2d 448, 
alfirmed, C.C.A., Shuppan v. Peoria 
Ry. Terminal Co., 30 F.2d 669. 
Pact tliat railroad employees mis. 

ittterpreted rights did not warrant 
ordering receiver to pay difference 
between wages received and rate 
ftxed by labor board.—Schuppan v. 


Peoria Ry. Terminal Co., D.C.Ill., 
9 F.2d 448, affirmed, C.C.A., Shuppan 
V. Peoria Ry. Terminal Co., 30 F.2d 
569. 

82. U.S.—Schuppan v. Peoria Ry. 
Terminal Co., D.C.Ill., 9 F.2d 448, 
affirmed, C.C.A., Shuppan v. Peoria 
Ry. Terminal Co., 30 F.2d 669. 

83- U.S,—Schuppan v. Peoria Ry. 
Terminal Co., D.C.II1., 9 F.2d 448, 
affirmed Schuppan v. Peoria Ry. 
Terminal Co., C.C.A., 30 F.2d 569. 

84. U.S.—Burke v. Morphy, C.C.A. 
Vt., 109 F.2d 572, certiorari denied 
Morphy v. Burke, 60 S.Ct. 1078, 
310 U.S, 635, 84 L.Ed. 1404. 
Beceivership judge 
As long as National :^^[ediation 
Board pretended to retain jurisdic- 
tion and refused to give notice of 
failure of efCorts, carrier w^as with- 
out power to impose wage cut, and 
receivership judge was without 
power to order cut.—Grand Interna¬ 
tional Brotherhood of Locomotive 
Engineers v. Morphy, C.C.A.Vt., 109 
P.2d 576, certiorari denied Morphy 
V. Grand International Brotherhood 
of Locomotive Engineers, 60 S.Ct. 
1078, 310 U.S. 635, 84 L.Ed. 1404. 
Notice of failure of mediation 
National Mediation Board’s letter 
stating that mediation could not 
proceed until legality of wage deduc- 
tions had been determined and re- 
taining jurisdiction to resume media- 
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tion as soon as pending action had 
been decided or settled was not a 
notice of failure of mediation per- 
mitting wage cut.—Grand Interna¬ 
tional Brotherhood of Locomotive 
Engineers v. Morphy, C.C.A.Vt., 109 
P.2d 576, certiorari denied Morphy 
V. Grand International Brotherhood 
of Locomotive Engineers, 60 S.Ct. 
1078, 310 U.S. 636, 84’ L.Ed. 1404. 

85. Ga.—^Downs v. Bedford, 146 S.E. 

514, 39 Ga.App. 155. 

N.J.—0*Brien v. Buxton, 156 A. 17, 9 
N.J.Misc. 876. 

39 C.J. p 215 note 99. 

80. U.S.—Metropolitan Life Ins. Co. 
V. Whitestone Management Co., C, 
C.A.IIL, 77 P.2d 255, certiorari de¬ 
nied Drake v. Metropolitan Life 
Ins. Co., 56 S.Ct. 155, 296 U.S. 632, 
80 L.Ed. 449, rehearing denied 56 
S.Ct. 246, 296 U.S. 664, 80 L.Ed. 473, 
and 56 S.Ct. 247, 296 U.S. 664, 80 L. 
Ed. 473. 

Cal.—Ex parte Corran, 41 P. 464, 
5 Cal.Unrep.Cas. 92. 

Ky.—Corpus Juris cited in Cairns v. 
Louisville & N. R. Co., 58 S.W.2d 
248, 248 Ky. 84. 

]Qieu held whoUy statutory 
Alaska.—Hansen v. Wrangell Nar- 
rows Packing Co., 8 Alaska 456. 
Okl.—Pace v. National Bank of Com- 
merce of Tulsa, 125 P.2d 178, 190 
Okl. 503. 

87. Cal.—Michaelson v. Pish, 81 P, 
661, 1 Cal.App. 116. 



56 C.J.S. 


MASTER AND HEKVANT 


>§ m 


utes eonferring a lien or preference on an employee for 
his labor. While ordinarily such statutes are denied an 
«xtraterrltorlal or retroactive effect, they have in some 
cases been held subject to a rule of liberal construction. 

The statutes in many of the States expressly pro¬ 
vide for a lien or preference in favor of a servant 
to protect his claim for wages. These statutes vary 
greatly in their terms, and, while some of them 
provide for a lien enforceable against the property 
of the employer independent of his insolvency, oth- 
ers provide for a preference for claims for wages 
for work performed before the seizure of the em- 
ployer’s property on process or the suspension of 
his business by the action of creditors or before his 
property is, by any other means, put in the hands 
of a receiver or trustee, the statutory preference in 
itself not giving the employee a specific lien on the 
property.^S The purpose of such statutes is the pro- 
tection of the worker^^ and they have been general- 
ly held valid.90 Some authorities construe them 
liberally in favor of the employee others hold 
that such statutes should be construed strictly,^- 
and should not be extended by implication.^^ jn 


this connection it has been said that such statutes 
should be liberally construed in the enforcement of 
a lien once attached,®^ but not in determining the 
existence of the lien.^^ In any event the statutes 
confer a lien only in those cases falling within their 
terms.96 

Statutes giving laborers a lien for wages due are 
not given an extraterritorial effect,^7 and they will 
not be given a retroactive effect unless they express¬ 
ly provide therefor.^s Xhe courts do not favor re- 
peal of such statutes by implication.^^ Thus an 
earlier lien statute in favor of employees generally 
has been held not repealed by the subsequent enact- 
ment of a preference statute in favor of employees 
of insolvent employers,^ and a statute providing 
that laborers shall have a lien on the real property 
of their employers for their wages is not repealed by 
implication by a mechanics’ lien act.^ 

Distinctions, Statutory liens on the master^s 
property intended to secure payment of employees 
of manufacturers and others have been distin- 
guished from mechanics^ liens.3 


88. N.T.—People v. Remington, 10 
N.T.St. 310, 45 Hun 329, affirmed 
16 N.E. 680, 109 N.Y. 631. 

Pa—Wilkinson v. Patton, 29 A. 293, 
162 Pa. 12. 

ITot “true Uea” 

Under somo statutory provisions a 
servant doe« not have a lien for 
wages in the true sense, but merely 
priority in distribution of proceeds 
of judicial sale, and then only if no- 
tice in writing of claim is given be¬ 
fore sale to ofScers making sale.— 
Miners Sav. Bank of Pittston v. 
Joyce, C.G.A.Pa., 97 F.2d 973. 

S9. lowa.—Heessel v. Creston Nat 
Bank, 218 N.W. 298, 205 lowa 508. 

90. Fla.—Griffith v. Hulion, 107 So. 
354, 90 Fla. 582. 

Ky.—Turner v. Randolph, 280 S.W. 
462, 213 Ky. 55. 

S.C.—Moody V. Dudley Lumber Co., 
137 S.E. 141, 138 S.C. 478. 

W.Va.—Raleigh County Const. Co. v. 
Amere Gas Utilities Co., 158 S.E. 
161, 110 W.Va. 291. 

39 C.J. p 215 note 7, p 216 note 12. 
Statute held invalid 
Ind.—McErlain v. Taylor, 192 N.E. 
260, 207 Ind. 240, 94 A.L.R. 1284. 

91, U.S.—Wilson V. Hali, C.C.A.Va., 
81 P.2d 918. 

Idaho.—Seafoam Mines Corporation 
v. Vaughn, 53 P.2d 1166, 56 Idaho 
* 342. 

39 C.J. p 216 note 8. 

99. La.—Feibleman v. Mississippi 
Cane Syrup Co., 120 So. 482, 10 
La.App. 60. 

Pa.—Davis v, Nanty Glo Auto Co., 
187 A. 227, 123 Pa.Super. 349— 


McCracken v, SIemmer, 170 A. 453, 
112 Pa.Super. 135. 

93. N.J.—Lehigh Coal & Naviga- 
tion Co. V. New Jersey Cent. R. 
Co., 29 N.J.Eq. 252. 

Okl.—Pace v. National Bank of Com- 
merce of Tulsa, 125 P.2d 178, 190 
Okl. 503. 

94. Okl.—^Martin Coal & Coke Co. 
V. Brewer, 90 P.2d 653, 185 Okl. 
169. 

Va.—Mathews v. Myers, 145 S.E. 352, 
151 Va. 426. 

Enforcement of lien see infra § 149. 
FerfectioxL of lien 
Where there is a ciear right to 
a laboreris lien under statute, and 
the controversy is with respect to 
the question whether the lienor has 
properly proceeded to perfect and 
preserve his lien, the statute should 
be liberally construed.—Raleigh 

County Const. Co. v. Amere Gas 
Utilities Co., 158 S.E. 161, 110 W.Va. 
291, 

95. Okl,—Martin Coal & Coke Co. v. 
Brewer, 90 P.2d 653, 185 Okl, 169, 

96. Ohio.—George D. Harter Bank 
V. McKinley Lumber Co., 26 N.E.2d 
587, 136 Ohio St. 465. 

Okl,—First Nat. Bank of Alex v. 
Southland -Production Co., 112 P. 
2d 1087, 189 Okl. 9. 

Tex.—Gibson v. Wood, Civ.App., 199 
S.W. 893—Bush Bros. Lumber & 
Milling Co. v. Eastwood, 132 S.W. 
389, 62 Tex.Civ.App. 473. 
Dlstrlbuted aonong creditors 
Under statute creating lien for 
wages on property or eftects of own- 
er of manufacturing establishment 
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when property shall in anywise come 
to be distributed among creditors, 
where employees brought actions for 
wages, and employer^s property 
which was mortgaged prior to time 
that employees rendered Services 
was attached and sold pursuant to 
agreed order, property of the em¬ 
ployer had “come to be distributed 
among creditors” entitling the em¬ 
ployees to the benefit of the statute. 
—Leslie’s Adm’x v. Branham, 158 S. 
W.2d 949, 289 Ky. 409. 

97. Ga.—^Downs v. Bedford, 146 S.E. 
514, 39 Ga.App. 155. 

98. N.Y.—People v. Remington, 10 
N.Y.St. 310, 45 Hun 329, affirmed 16 
N.E. 680, 109 N.Y. 631. 

99. Ark.—Carraway v. Phipps, 86 
S.W.2d 12, 191 Ark. 326. 

Okl.—Stallings v. Key, 68 P.2d 842, 
180 Okl. 238. 

1. Del.—Lupton v. Hughes, 47 A. 
624, 18, Del. 515. 

2. Ohio.—Mulwech v. Imperial Met- 
al Products Co., 15 Ohio App. 495. 

3. Ind.—^Moore-Mansfield Construc- 
tion Co. V. Indianapolis, N. & T. 
R. Co., 101 N.E. 296, 179 Ind. 356, 
44 L.R.A.,N.S., 816, Ann.Cas.l915D 
917. 

Littie anarl^>gry 

A mechanic’s lien bears little an- 
alogy to the modern statutory liens 
on the master's property intended 
to secure the payment of wages of 
a class of employees of manufac¬ 
turers and others, commonly desig- 
nated as “laborers” and “servants.” 
—^Moore-Mansfield Constr. Co. v. In¬ 
dianapolis, N. & T, R. Co.. supra. 
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(2) On Corporate Property 

Under statutes in some Jurisdictions, preferences or 
liens are accorded to employees of corporatlons. 

Under statutes in some jurisdictions, employees 
o£ corporations are given liens on their property 
for the value of work and labor performed by 
them.^ The employee’s preference or lien against 
corporate property is purely statutory in character^ 
and has been held to be unaffected by recording 
acts.® Under statutes creating wage liens for em¬ 
ployees of corporations, an employee of an individ- 
ual is not entitled to a lien.7 Under statutes giving 
employees of a Corporation, doing business in the 
state, a lien on all of the corporate property for un- 
paid wages for labor performed, supplies furnished 
to a Corporation are not *'labor'’8 even though labor 
constitutes one of the elements in the cost of the 
supplies furnished.® 

Corporate contracts under which money or mer- 
chandise ml\ become the property of the Corpora¬ 
tion on 'performance of the contract represent as- 
sets^® and are corporate ''property^’ within the 
meaning of such statutes,^! and the property of an 
insolvent Corporation subject to wage lien may be 
regarded as its net worth or interest after satisfac- 
tion of prior encumbrances.^® A contract with a 
Corporation to cl.Iiver to it certain merchandise, al- 
though the contract is assigned by the Corporation 


before the merchandise comes into its hands, is 
property under the statutes.^® Under statutes giv¬ 
ing the employees of corporations doing business 
in the state a first lien for unpaid wages on all the 
corporate property and further providing that any 
employee wishing to acquire the lien shall file a no- 
tice of his intention to do so, and that, when record- 
ed, the lien shall date from the time of his employ- 
ment, a purchaser of property from a Corporation 
takes it subject'to the liens of its employees whose 
employment antedates the time of sale,^^ and this 
has been held to be so even when the property is 
sold to the purchaser before the notice required in 
the statute has been filed.^® 

§ 140. Nature and Amount of Claim 

A statutory lien or preference for compensation of an 
employee ordinarily Fs based on wages or salary as dis- 
tinguished from a "bonus” or damages for breach of con¬ 
tract, and the amount of the lien Is Ilmited to compensa¬ 
tion for Work actually done and to such limits as may be 
imposed by statute. 

The statutory lien or preference must be based 
on a claim for wages or other compensation for 
Services, as discussed infra § 141, and not on a 
bonus^® or a claim for damages for breach of con- 
tract.17 xhe amount is limited to compensation for 
the Work actually done^S at the contract rate,^® 
and not exceeding statutory restrictions as to the 


4. Doingf hxisiiiess wltliiiL state 
Foreign contracting: Corporation 
maintainlng local offices and piant 
and engaging in construction work 
in the state is “doing business in 
state” within a statute, giving its 
employees lien on its property for 
value of Work and labor performed 
by them.—Kimball v. Sundstrom «S: 
Stratton Co., 92 S.E. 787, 80 W.Va. 
522. 

6. lowa.—Soodhalter v. Reliance 
Coal Co.. 213 KW. 213, 203 lowa 
688 . 

e, lowa.—Soodhalter v. Reliance 
Coal Co., supra.« 

7. N.C.—In re Reade’s Claim, 173 
S.E. 342, 206 N.C. 331. 

Character of business of employer 
generally as affecting right to lien 
see infra § 142. 

Particular occupations of corporate 
and other employees as affecting 
right to wage lien see infra § 143. 
The Word “compaay” in statute 
giving persons furnishing labor to 
any mining or manufacturing com- 
pany, whether chartered under state 
laws or chartered elsewhere and do¬ 
ing business in state, prior liens on 
Such company's franchises, gross 
earnings, and property for wages 
due, does not apply to individual em- 
ployers, but only to corporations.— 


Robert Bunts Engineering «Sb Equip- 
mont Co. V. Palmer, 192 S.E. 789, 
169 Va. 206. 

a N.C.—Norfleet v. Tarboro Cotton 
Factory, 89 S.E. 7S5, 172 N.C. 833. 

9. N.C.—Norfleet v. Tarboro Cotton 
Factory, supra. 

14A C.J. p 764 note 53. 

10. Ind.—^Aurora Nat. Bank v. 

Black, 29 N.E. 396, 129 Ind. 595. 

11. Ind.—^Aurora Nat. Bank v. 

Black, supra. 

12. Del.—Clough V. Superior Equip- 
ment Corporation, 156 A. 249, 18 
Del.Ch. 65. 

Priorities of wage liens on corpo¬ 
rate property see infra § 147. 
Subject matter to which wage lien 
attaches generally see infra § 145. 
Meaning of “assets” 

Assets of insolvent Corporation on 
which laborer’s lien is fixed consist 
of corporate property subject to 
then existing liens, and the word 
“assets,” in statute giving laborers 
lien on assets of insolvent Corpora¬ 
tion, means property interest that is 
left after prior incumbrances are 
satisfled.—Clough v.'Superior Equip- 
ment Corporation, supra. 

13. Ind.—Aurora Nat. Bank v. 

Black, 29 N.E. 396, 129 Ind. 595. 


14. Ind.—^Aurora Nat. Bank v. 

Black, supra. 

15. Ind.—Aurora Nat. Bank v. 

Black, supra. 

16. S.C.—Robertson v. Wise, 151 S. 
E. 87, 153 S.C. 459. 

Additional compensation to em¬ 
ployee remaining in employ for defi¬ 
nite period was not “bonus,” but 
wages or salary, within law author- 
izing lien.—Robertson v. Wise, supra. 

17. N.J.—Spader v. Mural Decora- 
tion Mfg. Co., 20 A. 378, 47 N.J.Eq. 

18. 

18. La.—Scarborough v. Stinson, 15 
La.Ann. 665. 

39 C.J. p 216 note 16. 

OancellatioxL of li^n 

Blvidence warranted cancellation of 
laborer’s lien for work performed by 
night watchman in excess of ten 
hours per night on ground that 
watchman was employed to work 
only ten hours per night and that he 
was paid for ten hours per night dur-' 
ing term of his employment.—^Inde- 
pendence Lumber Co. v. * Day, La. 
App., 187 So. 300. 

19. W.Va.—^Kimball v. Sundstrom & 
Stratton Co., 92 S.E. 737, 80 W.Va. 

i 522. 
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amount of the claim.^^ It has heen held that the 
lien confers no right of possession of the property 
to which it attaches.2i Where, however, possession 
is essential under the terms of the statute, a watch- 
inan’s possession of a closed mine has been held suf¬ 
ficient to support his lien for unpaid wages .22 

Limitations. Under some statutes, there is a 
limitation of time within which wages, forming the 
basis of a claim for lien or preference, must have 
accrued .22 Under other statutes it is immaterial 
how long before the date of the insolvency the 
wages may have accrued.24 

§ 141. Character and Extent of Services 

An employee's lien for compensation may be depend¬ 
ent on the character of Service rendered and is usually re- 
stricted to wages for actual labor performed by the em- 
pioyee personaily. 

Under some statutory provisions the right to an 
employee^s lien or preference is dependent on the 
character of his Service, 25 the test being the nature 
of the Service he was employed to perform rather 


than the nature of that he actually perfortned:^^ 
Under some statutes a lien for wages is allowable 
only when they are payable weekly or monthly,^'^ 
but under other statutes it has been held to be im¬ 
material whether the compensation is by the day, 
week, or month or by piece, weight, or measure- 

ment.28 

Persoml labor. The statutes are generally con- 
strued as intended to protect only claims for actual 
Work or labor performed by the employees person- 
ally,29 and to exclude claims for the use of teams^t^ 
or machinery,8i or for materials furnished,32 for 
the labor of others hired by the eraployee,23 or for 
the hire of other property of the employee,^^ for 
expenses incurred by the employee,35 or for interest 
accrued on the claim for wages.^® 

§ 142. Character of Business in Which Serv¬ 
ices Performed 

In ordep to be entitied to a lien, an employee must be 
employed in the kind of business or by the kind of em- 
ployep specified in the statute. 


20. Pa.—^Allentown Nat. Bank v | 
Helios Dry Color & Chemical Co,. i 
9 Pa.Super. 275. 

39 C.J. p 216 note 18. 

21. Tex.—^Higg’inbotham-Bailey-Lo- 
gan Co. V. Bellah, Civ.App,, 79 S. i 
^/.26. 907. 

Slerchandlse 

Laboreris lien gave employee no 
right of possession of merchandise, 
or that merchandise should remain 
in any particular place in county.— 
Higginbotham-Bailey-Logan Co. v. 
Bellah, supra. 

22. Idaho.—Seafoam Mines Corpo¬ 
ration V. Vaughn, 53 P.2d 1166, 56 
Idaho 342. 

23. Pa,—Lord v. Toby Valley Sup- 
ply Co.. 5 Pa.Dist. 290—Bell v. 
Faust, 20 Pa.Co. 394. 

24. N.J.—Delaware, L. & W. R. Co. 
V. Oxford Iron Co., 8'3 N.J.Eq, ,192. 

25. Pa.—Davis v. Nanty Glo Auto 
Co., 187 A. 227, 123 Pa.Super. 349. 

Tex,-Gibson v. Wood, Civ.App., 199 
S.W. 893. 

39 C.J. p 216 note 21. 

Attomeys employed ft>r sionprofes- 
sional work 

Attomeys employed to perform 
Work for a Corporation which could 
have been performed by persons not 
attomeys were -entitied to a lien for 
their compensation.—Raleigh Coun¬ 
ty Const. Co. V. Amere Gas Utilities 
Co., 158 S.E, 161, 110 W.Va. 291. 
SzcltLsioi]. of eacecutlves 
Statute giving ^‘wage claimant” 
preference against proceeds of sale 
of employer’s property was not in¬ 
tended to give general executive ofii- 
cers ot 4jorporations preference, but 


was enacted to protect classes of la- 
)orers, mechanics, and otHer wage 
.•arners therein enumerated.—Davis 
Nanty Glo Auto Co., 187 A. 227, 
123 Pa.Super. 349. 

Overseer or superintendent 

(.1) Under statutory provisions con- 
ferring a lien for wages in favor 
of persons performing labor or Serv¬ 
ices for others on the personal prop¬ 
erty of the latter on which the labor 
or Service is performed, or which is 
used in the business, occupation, or 
employment in which the labor or 
Service is performed, an overseer or 
‘Voods rider” for a turpentine opera¬ 
tor has a lien for his Services in 
supervising the manual labor of 
workers chipping trees, dipping gum, 
etc., for the turpentine operator, the 
character of the overseer’s Services 
being within the contemplation of 
the statute.—GrifSth v. Hulion, 107 
So. 354, 90 Fla. 582. 

(2) Under such statutory provi¬ 
sions a superintendent of a stone 
manufacturer was entitied to a lien 
for unpaid salary on personal prop¬ 
erty used by the manufacturer in its 
business.—^Florida Travertine Corpo¬ 
ration V. Staples, 150 So. 699, 112 
Fla, 344. 

Operatiou of commissary 
Under statutes creating a lien in 
favor of the employees of any mine, 
rolling mill, foundry, or other manu- 
facturing establishment for their 
wages, one employed merely in run- 
ning a store or commissary for such 
an establishment is not entitied to a 
lien for wages.—^Freeman v. Craft, 
294 S.W. 822, 220 Ky. 15. 

26. Pa.—^Davis v. Nanty Glo Auto 
Co., 187 A. 227, 123 Pa.Super. 349. 
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Voluutaary performauce of maaual 
labor by au eacecutive would not en- 
title him to a lien for wages accord- 
ed a manual laborer,. as the execu- 
tive would have been employed for 
different work and the test lies in 
the nature of his employment and 
not in the nature of the work actual¬ 
ly rendered.—Davis v. Nanty Glo 
Auto Co., supra. 

27. Cal.—Spaulding v. Mammoth 
Spring Min. Co., 49 P. 183, 5 Cal. 
Unrep.Cas. 712. 

39 C.J. p 216 note 22. 

28. Pa.—Jones v. Susquehanna Coal 
Co., 1 Pa.Super. 331. 

29. Okl.—Jones v. Bodkin, 44 P.2d 
38, 172 Okl. 38. 

39 C.J. p 216 note 24. 

30. Okl.—Bank of Earlsboro v. J. 
B. Crosbie, Inc., 77 P.2d 547. 182 
Okl. 327—Shefts Supply v. Brady, 
41 P.2d 820, 170 Okl. 690. 

39 C.J. p 216 note 26. 

31. Okl.—Shefts Supply v. Brady,. 
supra. 

Pa.—Dart v. McMinds, 21 Pa.Co. 43. 

32. Ga.—Hilley v. Lunsford, 115 S. 
E. 667, 29 Ga.App. 398. 

33. Okl.—Bank of Earlsboro v. J. 
E. Crosbie, Inc., 77 P.2d 547, 182 
Okl. 327—Shefts Supply v. Brady, 
41 P.2d 820, 170 Okl. 590. 

39 C.J. p 216 note 28. 

34. Ga.—Cox V. Cagle, 37 S.E. 176, 
112 Ga. 157. 

35. Tex.—Mudgett v. Texas Tobacco 
Growing & Mfg. Co„ Civ.App., 61 
S.W, 149. 

3S, N.J.—Delaware, L. & W, R. Co. 
V, Oxford Iron Co., 33 N.J.Eq. 192. 
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Under statutes restricting the privilege to em- 
ployees in particular kinds of business or employees 
liired by particular kinds o£ employers, only such 
employees as are engaged in the kind of business 
or liired by the kind of employer designated in the 
statute are entitled to a lien or preference for their 
'wages.^'^ Employees of companies engaged in lum- 
bering and transporting logs to the mills are enti¬ 
tled to the lien under some statutes,but not under 
other statutes.39 The classes of employers reached 
by these acts are sometimes enlarged by necessary 
implication beyond a literal meaning of the words 
used in the statute in defining the specific groups 
nanied, in order to make it correspond with the class¬ 
es of employees named, the words “other business/^ 
so interpreted, includiug ali kinds of business in 
whieh any of the classes of employees named are en- 
gaged.^^ For example, statutes giving the privilege 
to clerks generally and restricting their application 
to “works, mines, manufactory, or other business” 
where clerks are employed have been construed as 
applying to attorney’s offices in whieh clerks are 
employed.*^ 1 Under some statutes the labor must 
have been performed in connection with the busi¬ 
ness in whieh the insolvent employer was engaged^^ 
and must hav^ contributed to its permanent and con- 
tinuous usCj^^s so that Services performed in the con- 
struction and equipment of the piant preparatory to 
commencing the employer’s business are not enti¬ 
tled to a preference.'*'^ Also it has been held that, 
while the words “in any manufactory or mill” 
should be construed to mean in or about any such 


place, one rendering Services miles distant from the 
mill and having no immediate connection with its 
actual operation, even though furthering the busi¬ 
ness of the mill, is not entitled to the lien.^5 

§ 143. Employees Protected 

a. In general 

b. Particular occupations 

a. In General 

The terms of the statute determine what employees 
are entitled to a wage lien. Independent contractors 
ordinarily are excluded. 

The right of a person to a laboreris lien is deter- 
mined by the terms of the statute under whieh he 
claims,^® and that right will not be affected by a 
later laborers’ lien statute not repealing or modify- 
ing the earlier statute and not including claimant 
within its terms.'*^ Where the classes entitled to the 
lien are enumerated, the statute is construed as ex- 
cluding those not enumerated,and the fact that 
an employee belonging to a class not enumerated in 
the statute sometimes performs the duties of em¬ 
ployees who are enumerated has been held not to 
entitle him to a lien.^Q Under some statutes only 
claimants employed under written contracti' are 
entitled to the lien;®^ but under others the written 
contract is required only where the employment is 
for a longer period than that fixed by the statute.®^ 
It has been held that the employee, in order to be 
entitled to a preference, must have been an em¬ 
ployee at the time of the suspension of business^^ 


37. Fla,—Grifflth v. Hulion, 107 So. 

S54, 00 Fla. 582. 

30 C.J. p 21T note 33. 

Employees of corporations generally 
as entitled to lien see supra § 139 
c. 

SiCaxLiifactiirer 

(1) Under statute creating lien on 
property or effects of owner of man- 
ufacturing establishment when prop¬ 
erty shall in anywise come to be 
distributed among creditors for 
wages Corning due within sis months 
before property shall come to be 
distributed, a contractor who agreed 
to cut, haul, and deliver logs to 
sawmill was a manufacturer, and his 
employees were entitled to benefiits 
of statute.—Leslie’s Adm'x v. Bran- 
ham, 158 S.W.2d 949, 289 Ky. 409. 

(2) Other cases see 39 C.J. p 217 
note 33 [c]. 

Kerchaat 

Under statutes providing a lien 
in favor of employees of “merchants, 
transportation companies and other 
corporations,” one employed by an in- 
dividual turpentine operator was not 
entitled to a lien, and the fact that 


such turpentine operator incidentally 
ran a commissary or store did not 
render him a “merchant” within the 
contemplation of the statute so as 
to confer a lien on his employee, who 
was an overseer or ”woods rider” 
engaged in supervising the manual 
labor of chippers and dippers.—Grif- 
fith V. Hulion, 107 So. 354, 90 Fla. 
582. 

38. Wash.—Calmer v. Day, 203 P. 
71, 118 Wash. 276. 

33. Tex.—Bush Bros. Uumber & 
Milling Co. v. Eastwood, 132 S. 
W, 389, 62 Tex.Civ.App. 473. 

39 C.J. p 217 note 35. 

4*0. Pa.—Sproul v. Murray, 27 A. 

302, 156 Pa. 293, 297. 

39 C.J. p 217 note 36. 

41. Pa.—Barricklow v. Howard, 22 
Pa.Dist. 311, 

42. Ky.—Win ter v. Howell, 58 S.W. 
591, 109 Ky. 163, 22 Ky.L. 697. 

39 C.J. p 217 note 38. 

43. Pa.—^Wolf v. Krick, 3 Pa.Super. 
601. 
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44. Pa.—Llewellyn*s Appeal, 103 Pa. 
458, 462. 

39 C.J. p 217 note 40. 

45. Tex.—^Bush Bros. Lumber & 
Milling Co. v. Eastwood, 132 S.W. 
389, 62 Tex.Civ.App. 473. 

48. Tex.—Bush Bros. Lumber & 
Milling Co. v. Eastwood, 132 S.W. 
389, 62 Tex.Civ.App. 473. 

39 C.J. p 217 note 42. 

47. Pa.—Hall's Est. 23 A. 992, 148 
Pa. 121. 

48. Tex.—Lindale Brick Co. v. 
Smith, 118 S.W, 568, 54 Tex.Civ. 
App. 297. 

49. U.S.—^Addison v. Pacific Coast 
Milling Co., C.C.Wash., 79 P. 459. 

Tex.—Lindale Brick Co. v. Smith, 
118 S.W. 568, 54 Tex.Civ.App. 297. 

50. Ark.—Gates v. Burkett, 44 Ark. 
90. 

51. Okl.—^Bristow First Nat. Bank 
V, Kogers, 103 P. 5S2,'24 Okl. 357. 

52. N.J.—^Delaware, L. & W. R, Co. 
V. Oxford Iron Co., 33 N.J.Eg. 192. 

39 C.J. p 218 note 48. 
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and also that an unsuccessful claimant under the 
Meclianics* Lien Law cannot claim a preference un¬ 
der the Laborers’ Lien Law as a laborer or mechan- 
ic working- simply for wages.53 

Contractors. A person cannot have a laboreris 
lien for work done by others hired by him, as con- 
sidered supra § 141; and it is almost universally 
held that a contractor is not entitled to a prefer¬ 
ence or a lien54 even though he performs manual 
labor in part.^s The fact that a company advances 
industrial Insurance premiums in behalf of alleged 
independent contractors is a factor for considera- 
tion, but does not of itself change the relationship 
to that of master and servant.56 However, the fact 
that a foreman is allowed a certain amount for his 
own compensation and that of the workmen under 
him whom he employs, he receiving the balance aft- 
er payment of the men’s wages, does not make him 
an independent contractor within the meaning of 
the rule, where the employer pays tB^e men and re- 
tains the control and direction of them.57 

b. Particular Occupations 

The right of persons in particular occupations, such 
as clerks, laborers, and others, to a wage lien is controlled 
by the provislons of the particular statute invoked. 


The question whether one engaged in any par¬ 
ticular occupation is entitled to a laborer’s or em- 
ployee^s lien for his wages or salary will be deter- 
mined by the provisions of the statute invoked.^S 
Under statutes conferring a lien for the value of his 
work on every workman, laborer, or other person 
who shall perform any work or labor- for any in- 
corporated company doing business in the state, a 
general manager may be entitled to a lien as an 
''other person,”59 as may a bank cashier,50 and the 
fact that he is also a stockholder, director, or offi- 
cer of the Corporation will not deprive him of his 
lien.51 

Clerks. Under statutes conferring a privilege for 
their salaries on clerks, secretaries and other agents 
of that nature, the question whether one comes 
within the privilege conferred will depend on the 
character of duties he is expected to discharge and 
does discharge,52 and not on the name given to the 
position held.®^ The term "clerk” includes a stenog- 
rapher54 and a law clerk,55 but does not include a 
traveling salesman®® or one employed in and abo-ut 
a pool room to perform general work.57 An em¬ 
ployer who lets out the Services of a bookkeeper is 
not entitled to a preference for his wages, since the 
employer himself is not a clerk.^S 


53. Pa.—^In re Wells, 2 Del.Co. 172. 
39 C.J. p 318 note 49. 

54. Ky.—Southern Coal Co. v. Mar- 
tin’s Fork Coal Co,. 151' S.W.2<i 394, 
286 Ky. 679—Katz v. Earl & John 
Scott, 17 S.W.2d 1024, 229 Ky. 738. 

Wash.—Hollingsworth v. Robe Lum- 
ber Co., 45 P.2d 614, 182 Wash. 74. 
39 C.J. p 218 not? 51. 

Auditor aud. bookkeeper 
While ah eniployee in the capacity 
of a bookkeeper is entitled to a lien 
against employer’s property for 
wages under statute, one employed 
to audit the books and install a 
method of bookkeeping and hired on 
the basis of an independent contrac¬ 
tor for such purposes is not en¬ 
titled to a wage lien.—Southern Coal 
Co. V. Martin’s Pork Coal Co., 151 
S.W.2d 394, 286 Ky. 679. 

Indepeudeut contractors are ex- 
cluded from the benefit of a wage 
lien statute where they are neither 
expressly nor by ciear implication 
included.—Katz v. Earl & John Scott, 
17 S.W,2d 1024, 229 Ky. 738. 

55. Mich.—In re Clark, 52 N.W. 
637, 92 Mich. 351. 

56. Wash.—^Hollingsworth v. Robe 
Lumber Co., 45 P.2d 614, 182 Wash. 
74. 

Members of logrgiug orew entering 
into logging contract with lumber 
company were not employees of lum¬ 
ber company, ' so as to be entitled to 
lien for wages, because lumber com¬ 


pany paid industrial Insurance pre-' 
mium, where crew did not have mon- 
ey to pay premium, and it was ad- 
vanced by lumber company.—Hol¬ 
lingsworth V. Robe Lumber Co., 45 
P.2d 614, 182 Wash. 74. 

57. La.—Swain v. Kirkpatrick Lum¬ 
ber Co., 78 So. 140, 143 La. 30, 20 
A.L.R. 665. 

a 

58. Pa.—McCracken v. Slemmer, 
170 A. 453, 112 Pa.Super. 135. 

Tex.—^Hare & Chase v. Dunton, Civ. 

App., 6 S,W.2d 139. 

39 C.J. p 217 note 42. 

^‘Servant aud helper»» 

Musician in orchestra employed 
by restaurant held not “servant and 
helper’* within statute according to 
such class preference in payment of 
wages from proceeds of property 
sold under distress warrant.—Mc¬ 
Cracken V. Slemmer, 170 A. 453, 112 
Pa.Super. 135. 

59. W.Va.—Shore v. United Auto 
Supply Co., 146 S.B. 890, 107 W. 
Va. 66. 

Wage lien on corporate property gen- 
erally see supra § 139 c. 

60. W.Va.—Charter v. Doddridge 
County Bank, 188 S.E. 486, 117 W. 
Va. 742. 

61. W.Va.—Charter v. Doddridge 
County Bank, supra—Shore v. 
United Auto Supply Co., 146 S.E. 
890, 107 W.Va. 66. 

62. La.—^Bank of Commerce & 
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Trust Co. V. Brown Cotton Oil Co., 
136 So. 305, 173 La. 167. 

Keepiug iuveutory 

Employee keeping inventory, tak- 
ing care of property, filling orders, 
preparing products for shipment, col- 
lecting accounts, and making book 
entries, held entitled to privilege on 
pledged products of piant as a clerk 
or secretary.—Bank of Commerce & 
Trust Co. V. Brown Cotton Oil Co., 
supra. 

One employed as clerk, secretaary, 
and stenographer was entitled to 
privilege to extent of amount due 
for Services rendered.—Security 
Bank v. National Mut. Assur. Ass^n, 
128 So. 314, 13 La.App. 380. 

€3. La.—Bank of Commerce & 
Trust Co. V. Brown Cotton Oil 
Co., 136 So. 305, 173 La. 167. 

64. Pa.—Barricklow v. Howard, 41 
Pa.Co. 33. 

65. Pa.—^Kelly’s Es tat e, 22 Pa.Dist. 
49. 

63. Pa.—^Mulholland v. Wood, 31 A. 

248, 166 Pa. 486. 

39 C.J. p 219 note 1. 

ISTeither **clerk” nor “secretary” 

La.—Feihleman v. Mississippi Cane 
Syrup Co., 120 So. 482, 10 La.App. 
60. 

€7. Pa.—Holt V. Mullahey, 7 Pa 
Dist. 294, 20 Pa.Co. 426. 

68. Lsu—Guion v. Brown, 6 La.Ann. 
112 . 
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Employees, The term "employec” is a word o£ 
more comprehensive signification than ‘laborers” or 
^^operatives’^®® and has been held to include all per- 
sons who are employed.'^^ As used in the body of 
the statute it is limited, however, to “laborers,” 
where the latter word is the only one used in the 
title of the statute.The persons included may be 
limited by other terms of the statute to employees 
engaged in a particular branch only of the busi- 
ness ,’^2 as, for example, to employees of a coal min- 
ing company engaged in the work of developing and 
opening up of coal mines, it being held that a 
watchman who also collected accounts for the min- 
ing company was not entitled under such statute.'^^ 
The term has been held to include a traveling sales- 
man,'^^ a bookkeeper,'^5 and one employed to assist 
the general manager of a Corporation in keeping 
its books, shipping goods, etc. but it does not in¬ 
clude a contractor,'^7 or a district manager of an In¬ 
surance company,78 or one working on a commis- 
sion basis.79 

Laborcrs. A “laborer,” as the term is used in 
statutes conferring wage liens on such persons, has 


been defined as a manual worker, one who labors 
with his hands.80 The courts have also defined the 
term to mean one who labors in a toilsome occupa- 
tion, a man who does work that requires little skill 
as distinguished from an artisan;^! but the term 
cannot be confined exclusively to one who performs 
only Services that require no skill.^^ The test as 
to whether or not one should be classified as a labor¬ 
er under such statutes lies in the character of Serv¬ 
ices required of him under his contractas and not 
in any arbitrary designation given his calling.84 
The courts have construed the term to apply to a 
bartender who is also required to keep books,85 
a driver of a milk wagon,86 a farm laborer87 and 
workers about a dairy,88 a mechanic who performs 
actual manual labor for his employer,89 and a work¬ 
er in an iron foundry regardless of whether he was 
paid by the day or piece;^^ but it has been held not 
to apply to a bookkeeper,®! a professional chem- 
ist,®^ a civil engineer,83 a clerk, even though he per¬ 
forms some amount of manual labor, provided he 
did not in fact contract to perform labor which 
was mainly physical,^^ a contractor,^5 an architectas 
draftsman,^5 a pharmacist,87 an officer of the em¬ 


ea. S.C. — Robertson v. Wlse, 151 S. 

B. 87, 153 S.C. 459. 

89 C.J. p 219 note 87. 

70. N.T.—^People v. Beveridge Brew- 
ing Co., 36 N.T.S. 525, 91 Hun 313. 

71. tJ.S.—Malcomson v. Wappoo 
Mills, C.C.S.C., 86 F. 192. 

72. Okl.—Hunt V. Striblingr, 157 P. 
741, 57 Okl. 507. 

73. Okl.—Hunt v. Stribling’, supra. 

74. N.T.—Mayer v. Stern, 47 N.T.S, 
965, 22 App.Div. 628. 

Ohio.—Lewis v. Dawson, 6 Ohio Cir. 
Ct- 243, 3 Ohio Cir.Dec. 436. 

75. N.T.—People v. Beveridge Brew- 
ing Co., 36 N.T.S. 525, 91 Hun 313. 

76. N.T.—Brown v. A. B. C. Penee 
Co., 5 N.T.S. 95, 52 Hun 151. 

77. U.S.—^Vane v. Newcombe, Ind., 
10 S.Ct. 60, 132 U.S. 220, 33 L.Ed. 
310. 

Tenn.—Knoxville Table & Chair Co. 
V. Kerr, 169 S.W. 623, 130 Tenn. 
159. 

78. Md,—Perkins v. Barr, 94 A. 533, 
126 Md. 91. 

79. S.C.—Moody v. Budley Lumber 
Co., 137 S.E. 141, 138 S.C. 478. 

80. La.—Dodd v. Horan, 121 So. 
323, 12 La.App. 330, rehearing de- 
nied 122 So. 140, 12 La.App. 330, 
remanded 126 So. 225, 169 La. 884. 

Zlental or nxaatial work 
it Services contemplated by em- 
ployment contract consist mainly of 
work requiring menta! skill or busi- 
ness capacity and involve exercise of 
intellectual faculties rather than 


physical or manual labor, employee 
is not a laborer within laboreris lien 
statute but if Services to be per- 
formed by employee under employ- 
ment contract consist mainly of 
manual labor, he is a laborer with¬ 
in laborer’s lien statute.—Bell v. J. 
B. Withers Cigar Co., 26 S.E.2d 260, 
196 Ga. 48. 

Ferformanco of additional duties 
“Laborer,” within statute giving 
laborer lien, is one who performs 
manual labor, but “includes employee 
whose regrular duties include actual 
manual labor, although he performs 
other Services and a waitress was 
held a “laborer” entitled to laboreris 
lien, although, in addition to per- 
forming regular waitress’ duties, she 
acted as cashier, purchased groceries, 
and made entries in books.—AronofC 
v. Woodard, 171 S.E. 404, 47 Ga.App. 
725. 

81. Ark.—^Dano v. Missouri, O. & R. 

R. Co., 27 Ark. 564. 

39 C.J. p 218 note 55. 

82. 111.—Heckman v. Tammen, 56 
N.E. 361, 184 111. 144. 

39 C.J. p 218 note 70. 

83. Ga,—Bell v. J. B. Withers Cigar 
Co., 26 S.E.2d 260, 196 Ga. 48. 

84. Ga.—Bell v. J. B. Withers Ci¬ 
gar Co., supra. 

,85. Ga.—Bluthenthal v. Bennefleld, 
56 S.E. 517, 127 Ga. 444, 119 Am. 

S. B. 350—^Lowenstein v. Meyer, 40 
S.B. 726, 114 Ga, 709. 

88. Pa.—^Wilbur v. Hankins, 19 Pa. 
Co. 222. 


87. Okl.—Stallings v. Key, 68 P.2d 
842, 180 Okl. 238. 

88. Pa.—Wilbur v. Hankins, 19 Pa. 
Co. 222. 

89. Ga.—Adams v. Goodrich, 55 Ga. 
233. 

90. Pa.—Seider’s App., 46 Pa. 57. 

91. U.S.—Malcomson v. Wappoo 
Mills, C.C.S.C., 86 F. 192. 

Meata! work ^' 

The primary work of a bookkeeper 
is mental rather than manual, and 
for this reason he is not included 
within the term “laborer” in its 
usually accepted meaning and as 
the term is used in wage lien stat¬ 
utes. — Dodd V. Horan, 121 So. 323, 
12 La.App. 330, rehearing denied 122 
’So. 140, 12 La.App. 330, remanded 
126 So. 225, 169 La. 884. 

©2. Pa.—Cullum v. Lickdale Iron 
Co., 5 Pa.Dist. 622. 

39 C.J. p 218 note 62. 

93. Pa.—Pennsylvania & D. R. Co. 
V. LeufCer, 84 Pa. 168, 24 Am.R. 
189. 

94. Ga.—Tuten v. Cudahy Packing 
Co.. 66 S.E. 249, 133 Ga. 509. 

39 C.J. p 218 note 64, 

95. Okl.—Shefts Supply v. Brady, 
41 P.2d 820, 170 Okl. 590. 

Tex.—Dunn v. Hankins, Civ.App., 127 
S.W.2d 983. 

39 C.J. p 218 note 65. 

90. Pa,—Leinau v. Albright, 10 Pa. 
Co. 171. 

97. Ga.—Bell v. J. B. Withers Cigar 
1 Co., 26 S.E.2d 260, 196 Ga. 48. 
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ployer Corporation,^^ a salesman paid by commis- 
sions,^^ a manager,! or a superintendent.^ 

A statute defining the term "'laborer” as including 
ali persons performing labor or Services of what- 
ever character has been held to apply to a dray- 
manS and to a bookTceeper who is incidentally a di¬ 
rector of the employer Corporation but with no pe- 
cuniary interest therein,^ but not to apply to the 
president of the employer Corporation,B even to the 
extent that he assists the manager in conducting 
the business at the request of the directors.® Under 
a statute giving a preference to "debts owing for 
labor,” one employed by a manufacturer of milling 
machinery to install machinery to be sold to its cus- 
tomers is entitled to a preference,^ but a general 
traveling agent is not,^ even though he occasionally 
does manual work in adjusting machines sold.^ 
The same statute has been held not to apply to a 
contractor who works with his men where the value 
of his own Services cannot be separated from the 
profits of the contract,l^> or to a lumber inspector 
although he performs considerable manual labor.^l 
Statutes similarly worded have been held to apply 
to a chemist,l2 a foreman who performed manual 
labor,i3 and to an officer of a Corporation who per¬ 
formed manual Services for the Corporation clearly 
outside of his duties as such officer,^^ but not to 
apply to a bookkeeper^s or to a salesman.^s A stat¬ 
ute conferring a wage lien on "common laborers” 
and "farm hands” does not include the manager of 


a farm,!*^ and, despite the fact that he performs 
some manual labor, such a manager does not come 
within the purview of the statute "as one who la- 
bors with his hands for wages.”^^ 

Operatives. The term "operative” has no well 
defined meaning as distinguished from a , laborer, 
although it is more commonly used in connection 
with persons employed in manufacturing establish- 
ments.19 It does not include a secretary of a man¬ 
ufacturing company, although he acted as manager 
and superintendent and incidentally performed man¬ 
ual labor.20 

Salesmen, The term "salesmen” includes a dis- 
trict representative located in a specific district to 
solicit orders for his employer and entitled to com- 
missions on sales made by subordinate salesmen in 
his district.21 

Tradesmen, A statute granting the privilege to 
"tradesmen” does not apply to a laundryman carry- 
ing on an independent business.^2 

§ 144. Inception and Duration of Lien 

A lien may attach as of the date of performance of 
the labor and will last oniy for the time prescrlbed by 
law. 

Broadly speaking, the inception and duration of 
an employee’s or laborer’s lien for wages will be 
controlled by the provisions of the particular stat- 
ute.23 A lien attaches under some statutes as of the 


dS. XJ.S.—Fidelity Ins., Trust & | 
Safe-Deposit Co. v. Roanoke Iron 1 
Co., C.C.Va., 81 F. 439. 

99, Pa.—Willauer^s Estate, 1 Chest. 
Co. 533. 

1. IT.S.—Wright v. Chase Nat. Bank 
of City of New York, C.C.A.Va., 92 
F.2d 271. 

Neither “laborer” nor “travellngr rep¬ 
resentative” 

A manager, who had full charge 
of a manufacturing company's saw 
and planing mills, logging operations, 
and railroad running into timber 
lands, and had many men under his 
control, with right to hire and dis- 
charge them, was not a laborer or 
traveling representative entitled to 
a preferred lien for salary under 
statute, even though manager spent 
about half his time traveling, where 
any labor performed or Services ren- 
dered as traveling representative 
were incidental to work as manager. 
—^Wright V. Chase Nat. Bank of City 
of New York, supra, 
a. Ga.—Cole v. McNeill, 25 S.B. 402, 
99 Ga. 250. 

99 aj. p 218 note 69. 

8 « N.J.—^Watson v. Watson Mfg. 
Co., 30 N.J.Ed. 688. 

56CJ.S.-.39 


4. N.J.—Consolidated Coal Co. v. 
Keystone Chemical Co., 35 A. 157, 
54 N.J.Eq. 309. 

5. N.J.—England v. Beatty Organ 
Co„ 4 A. 307, 41 N.J.Eq. 470. 

6. N.J.—^Weatherby v. Saxony Wool 
Co., Ch., 29 A. 826. 

7. Mich.—In re George .T. Smith 
Middlings Purifler Co., 47 N.W. 
342, 83 Mich. 613. 

8. Mich.—Clark*s Appeal, 69 N.W. 
150. 100 Mich. 448. 

8. Mich.—Clark’s Appeal, supra. 

10. Mich.—In re Clark, 52 N.W. 637, 
92 Mich. 351. 

11. Mich.—In re Sayles, 52 N.W. 
637, 92 Mich. 354. 

; 12. Ind.—Johnson v, Citizens’ Trust 
Co., 136 N.E. 49, 78 Ind.App. 487. 

13. Wash.—Cavanaugh v. Art Hard¬ 
ware & Mfg. Co., 214 P. 152, 124 
Wash, 243. 

14. Wash.—Cavanaugh v. Art Hard¬ 
ware & Mfg. Co., supra. 

15. Wash.—Cavanaugh v. Art Hard¬ 
ware & Mfg. Co., supra, 

16. Wash.—Cavanaugh v. Art Hard¬ 
ware & Mfg. Co., supra, 
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17. Tex.—Beakley v. Lcind, Clv.App., 
82 S.W.2d 671. 

18. Tex.—Beakley v. Lind, supra. 

19. Ohio—Green v. Weller, 6 Ohio 
Cir.Ct. 351, 3 Ohio Cir.Dec. 488. 

20. Ohio.—Green v. Weller, supra. 

21. Md.—^Baltimore Trust Co. v. 
Rowe, 118 A. 405, 141 Md. 155. 

22. Pa.—Steininger v. Butler, 6 Pa. 
Dist. 43, 17 Pa.Co. 97. 

23. Idaho.—Seafoam Mines Corpora¬ 
tion V. Vaughn, 63 P.2d 1166, 56 
Idaho 342. 

27ot eondltloiLal on Insolveucy 
Preference given to clerk, secre¬ 
tary, etc., by law, in property of 
employer, was held not conditional 
on insolvency or cession of property. 
—Security Bank v. National Mut. 
Assur. Ass’n, 126 So. 691, 13 La,App. 
303, rehearing denied 128 So. 814, 
13 La.App. 880. 

'Watclmian,’s lleu to date of sale 
Watchman in charge of closed 
mine property who remained in 
employment and was not discharged 
after making demand for payment 
of wages preparatory to foreclosing 
lien therefor, could claim wages and 
had lien to secure payment thereof 
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date of the performance of the labor^^ so that the 
lien may vest when the wages become due and are 
unpaid^S or on termination of the employment,^® 
and, if the employer dies indebted, his estate in the 
hands of his personal representatives is charged 
with the lien.27 Where, however, the employee is 
merely given a right to a preferred claim against 
the property of his employer which has been levied 
on under attachment, execution, or writs of similar 
nature, the right to assert the preference and claim 
the statutory lien vests in claimant immediately on 
the levy of the writ.^s 

The lien or privilege will last oniy for the time 
prescribed by law^s and is sometimes limited by 
statute to a specified number of days,^^ and it does 
not continue after the employer has sold his prop¬ 
erty to a bona fide purchaser for value.^i The lien 
ceases after the employee has been paid^2 or after 
he has become indebted to his employer for a sum 
greater than the employer*s indebtedness to him.^3 
However, payment by the owner to the contractor 
will not affect the right of a laborer to a statutory 
lien for work done under the contractor, provided 
the owner had notice or knowledge that the laborer 
was engaged in work on his property.^-* 


§ 145. Subject Matter to Which Lien At- 
taches 

Generally speaking, an employee^s wage lien attaches 
onIy to the property of his employer which is of a char¬ 
acter specified in the statute. 

The lien or preference attaches oniy to the prop¬ 
erty of the employer^^ or its proceeds,^® and not to 
the property of a third person in the employer's pos- 
session.S'^ Property subject to the lien has been 
held to include trust estates^s and leaseholds,^^ but 
not funds of the employer in the hands of a gar- 
nishee.^^ The law as to choses in action differs in 
the various States, some holding that such property 
is subject to the lien,^i others that it is not‘^2 
some States there are statutes subjecting real and 
personal property generally of the employer to the 
lien, and others specifying particular articles. In 
such cases the statutes have been held cumulative.^^^ 
Under statutes confining an employee^s wage lien 
to personal property, it will not attach to any prop¬ 
erty not yet detached from realty.^^ A change in 
the form of the property will not necessarily destroy 
the lien.*^® 

Production of employee^s labor. In some States 


up to time of sale.—Seafoam Mines 
Corporation v. Vaughn, 53 P.2d 1166, 
56 IdaJio 842. 
giling of claim 

No right to a lien on specific 
property is established by the filing 
of claims after such property was 
sold to a third person.—Burgett v. 
Womer, 73 R2d 743, 192 ‘Wash, 307. 
34« Ga.—Camp v. Mayer, 47 Ga. 
414. 

Md.—Everett v, Avery, 19 Md. 136. 
25. Minn.—C. I. T. Corporation v. 
Cords, 269 N.W. 825, 19S Minn, 
337. 

36. Minn.—C. I. T. Corporation v. 
Cords, supra, 

37. Md.—Everett v. Avery, 19 Md. 
135. 

28. Mont.—Thompson v. Twodot 

Fertilizer Co., 230 P. 588, 71 Mont. 
486. 

29. La.—^Noel v. Community Co., 5 
La.App. 168. 

30. Cal.—Blackbum v. Bell, 67 P. 
775, 12'5 Cal. 171. 

La.—In re Sheets Lumber Co., 27 
So. 809, 62 La.Ann. 1337. 

31. Del,—^Lupton v. Hughes, 47 A. 
624, 18 Del. 615. 

Sale and delivery 

Sale of property of employer on 
which clerk has privilege for amount 
due for Services rendered, accompa- 
nied by delivery, destroys privilege. 
—Security Bank v. National Mut. 


'Assur. Ass'n, 128 So. 314, 13 La.App. 
380. 

32. Miss.—Starling v. Wyatt, 27 So. 
526. 

33. N.C.—Bruce v. Carolina Que en 
Cons. Min. Co., 61 S.E. 5*79, 147 
N.C. 642. 

34. Ark.—^White River Land & Tim- 
ber Co. v. Brooks, 194 S.W. 20, 128 
Ark. 280. 

35. Ga.—Parrar v. Joyce, 4 S.E.2d 
708, 60 Ga.App. 675—Poss Bros. 
Lumber Co. v. Haynie, 139 S.E. 127, 
37 Ga.App. 60—^Jonas v. Central 
Georgia Lumber Co., 132 S.E. 236, 
35 Ga.App. 172. 

39 C.J. p 220 note 15. 

Wage lien on corporate property see 
supra § 139 c. 

AU property 

Clerk has privilege for amount 
due for Services rendered on ali 
property of employer.—Security 

Bank V. National Mut. Assur. Ass*n, 
128 So. 314, 13 La.App. 380. 
property sold to third persons 
The lien will not attach to prop¬ 
erty sold prior thereto to third per¬ 
sons — Burgett V. Womer, 73 P.2d 
743, 192 Wash. 307. 

36. Ohio.—In re Hobelman, 5 Chio 
S. & C. P. 403, 7 Ohio N.P. 661. 

39 C.J. p 220 note 16. 

37- Ga,—^Lanier v. Bailey, 48 S.E. 

324, 120 Ga, 878. 

39 C.J. p 220 note 17. 


38. Ga.—Ricks V. Redwine, 73 Ga, 
273. 

39. Pa.—Harley v. 0'Donnell, 9 Pa, 
Co. 56. 

40. Pa.—^William Edwards Co. v. 
Mattison Walker Ice Cream Co., 
22 Pa.Dist. 491. 

41. Ind.—^Aurora Nat. Bank v. 
Black, 29 N.E. 396, 129 Ind. 595. 

42. Pa.—Jones' Appeal, 102 Pa. 285. 
39 C.J. p 220 note 22. 

43. Wash.—Calmer v. Day, 203 P. 
71, 118 Wash. 276. 

Specific character of lien 

Statute dealing with laborer's lien 
on property, franchises, etc., and 
statute providing how claims are to 
be paid by a receiver or assignee, 
give to one performing certain la¬ 
bor a specific lien on certain prop¬ 
erty. — Ernst V. Guarantee Millwork, 
93 P.2d 404, 200 Wash. 195. 

44. Fla.—Grifiith v. Hulion, 107 So. 
3'54, 90 Fla. 682. 

Gum left on trees 

Lien for Services held not to at¬ 
tach to “serape" or turpentine gum 
remaining on trees, although it 
would attach to gum after its sepa- 
ration from the trees.—Grifiith v. 
Hulion, supra, 

45. Fla.—Grifiith v. Hulion, supra. 
Crude turpeutine changed to resin 

Lien attaching to crude, or “dip/' 
turpentine is npt destroyed by 
change in distilling to form of spir- 
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the lien lias been confined to tbe production of the 
employee^s labor, ^ 6 and this limitation may be re- 
stricted to claims for a special, as distinguished 
from a general laborers^ lien>7 

Proceeds of sale of property. In some States, 
where a preference is given in the proceeds of a 
sale of the employer’s property, the property must 
be shown to have been used in connection with the 
business in the course of which the Services were 
rendered.'^^ 

property in custody of court, Where the statute 
provides for preferences to labor claimants, where 
the property of the debtor is sei2ed under any proc- 
ess to pay his debts, the laborer is not entitled to a 
preference where the property has been released by 
the sheriff, and is ‘no longer in the custody of the 
court.'^® 

After^acquired property. In the absence of stat¬ 
ute extending the lien to such property, an em- 
ployee^s wage lien will not attach to property of his 
employer acquired after the vesting of the lien.®® 

§ 146. Assignment 

Assignment of a wage clalm may carry wIth It any 
wage lien which has attached. 

While it has been held that the lien or priority 
of a laboreris claim is personal to the laborer and 
does not pass to his assignee,®! it has also been held 
that, where a lien for wages has attached, it may be 
assigned by an assignment of the claim for wages^^ 
without express subrogation,53 and the assignee 
may assert the claim and enforce the lien in the 
same manner, and to the same extent, as the labor¬ 


er.54 The assignee^s claim, however, in order to 
be entitled to preference, must be for money ad- 
vanced to the laborers themselves on the faith of 
their preference, as distinguished from a mere ad- 
vance to the employer with which to pay the labor- 
ers.55 

A mere delivery by a laborer to a store of a store 
order issued by the employer without any assign- 
ment of such order does not operate as an assign¬ 
ment of the laborer’s lien,^6 nor does a drawing by 
the laborer of an order on his employer to pay his 
wages to a third person operate as an assignment 
of his lien to the payee.57 A statutory preference 
given to employees of insolvent corporations has 
been held not to give them a vested, potential, or ex- 
pectant legal right, capable of assignment until a 
receiver is appointed,58 and hence, where a claim 
for wages was assigned before such time, the as¬ 
signee has no lien.^^ So also, in the States where 
there are statutes declaring that only persons in the 
employ of an insolvent Corporation at the time it is 
declared insolvent are entitled to a preference, it 
follows that, where wages are assigned before the 
declaration of insolvency, the assignee has no right 
to a preference.6^ 

Waiver. Where the assignor has waived a labor 
lien, his assignee may not recover thereon,®^ 

§ 147. Priorities 

Ordinarily a wage lien is preferred to subsequent, but 
not to prior, liens. 

Ordinarily laborers^ liens have priority over other 
liens subsequently accruing,62 but not over liens pre- 


its of turpentine or resin.—GrifRth 
V. Hulion, supra. 

46. Ark.—Taylor Radford & Co. v. 
Hathaway, 29 Ark. 597. 

Okl.—Shefts Supply v. Brady, 41 P. 

2d 820, 170 Okl. 690. 

39 C.J. p 220 note 25. 

47. Ga.—Boyce v. Poore, 10 S.E. 
1094, 84 Ga. 574. 

48. Pa.—James Rees & Sons Co. v. 
Hulings, 9 Pa.Super. 265—^Decker*s 
Est at e, 20 Pa.Co. 818. 

49. lowa.—Majestic Co. v. 'Ira D. 
Davis Co., 161 N.W. 1069, 170 lowa 
6 . 

50. Minn.—C. I. T. Corporation v. 
Cords, 269. N.W. 82*5, 198 Minn. 
337. 

51. 111.—^Beifeld v. International 

Cernent Co., 79 Ill.App. 318. 

5 C.J. p 951 note 12. 

52. La,—Brittain . v. Olla Lumber 
Co., S La.App. 501, 


Tenn.—Scealf v. J. R. Brady & Co., 
8 Tenn.Civ.App. 485. 

39 C.J. p 220 note 30—6 C.J. p 950 
note 10. 

53. La.—Brittain v. Olla Lumber 
Co., 5 La.App. 601. 

54. Ala.—Drennen v. Mercantile 
Trust & Deposit Co., 23 So. 164, 
115 Ala. '592, 67 Am.S.R. 72, 89 
L.R.A. 623. 

Miss.—Kerr v. Moore, '64 Miss. 286. 

55. U.S.—Union Trust Co. v. South¬ 
ern Sawmills & Lumber Co., N.C., 
166 P. 193, 92 C.O.A. 101. 

56. U.S.-^Philadelphia Seventh Nat. 
Bank v, Shenandoah Iron Co., C.C. 
Va., 36 P. 436, appeal dismissed 9 
S.Ct 803, 131 U.S. 446, 33 L.Ed. 
222 . 

57. N.T.—^People v. Remington, 46 
Hun 329, 10 N.T.St. 310,'amrmed 
16 N,E. 680, 109 N.T. 631. 

58. N.T.—^People v. Remington, su¬ 
pra. 


59. N.T.—People v. Remington, su¬ 
pra. 

60. N.J.—Delaware, L*. «& W. R. Co. 
V. Oxford Iron Co., 33 N.J.Eq. 192 
—^Lehigh Coal & Navigation Co. 
V. New Jersey Cent. R, Co., 29. N,J. 
Eq. 252. 

61. Wash.—Baker V. Sherwood, 2'54 
P. 457, 143 Wash. 691. 

Waiver and forfeiture of labor liens 
generally see infra §‘150. 

62. Pia.—Plynn-Harris-Bullard Co. 
V. Johnson, 107 So. 358, 90 Pia. 
664. 

Attachment 

Privilege for Services rendered ex- 
isting in favor of employee on em- 
ployer’s shares of stock held not lost 
through -attachment by creditor.— 
Security Bank v. National Mut. As- 
sur. Ass'n, 128 So. 314, 13 La.App. 
380. 

Confliot with federal statutes 

As long as 'a state statute giving 
priority to debts owing to laborers 
' or servants for Services cohforms to 
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iously acquired.®^ Liens®^ or claims under con- 
racts^s existing before the passage of the statute 
:reating the laboreris lien are entitled to priority. 
Priority will be accorded' a labor lien only on a due 
ihowing of the facts required by statute as prerequi- 
site to such priority.®^ One set or group of laborers 
tias been held not entitled to priority over another 
group claiming under the same law.S^ xhe costs 
occasioned by the seizure of the property of the 
employer, where the employee is given a lien on 
property in the hands of a receiver, officer, or other 
trustee, are generally expressly dedared by statute 
to be a superior lien,®^ Jt has been held that an un- 
foreclosed laboreris lien cannot participate in a 
fund, brought into court under other process, which 
is the subject of controversy in a money-rule case.^® 
Statutory provisions granting employees priority 
for wages for Services rendered within a specified 
period next preceding levy of writ in case of exe- 
cution, attachment, and like writs are designed to 
include ali cases in which the employer^s property 
is sold under judicial process to satisfy his debtsJ® 

General creditors. Laborers’ liens have priority 


over genera! creditors both with and without no- 
ticeJi 

Piirchasers, Under statutes expressly so provid- 
ing, a laborers’ lien has priority over the claim o£ 
a purchaser with notice,72 hut no priority over a 
purchaser without actual or constructive notice of 
the lien.'^^ It has been held in some States that one 
who takes a transfer of his debtor’s property in pay- 
ment of his claim is entitled to priority over the 
employees of his debtor, the statute giving a lien 
to such employees in case of judicial, not voluntary, 
sales.'^^ If parcels of the property subject to the 
lien have been sold at different times they must be 
exhausted in the inverse order of alienation.'^^ 

Mechanicas lien, Where priority provisions of a 
corporate employees’ lien law are in direct conflict 
with a subsequently enacted mechanic’s lien law, the 
latter will prevailJ^ A laborers’ lien has priority 
over a mechanics’ lien under a statute providing 
that laborers or employees shall be preferred cred¬ 
itors and shall be first paid in full,'^'^ or under a 
statute giving laborers’ liens a priority over all oth¬ 
er liens except mortgages or judgments entered be¬ 
fore the labor is performedJS 


the genera! policy of federal stat¬ 
utes, such as those relating to bank- 
Tuptcy, the state is acting within 
the orbit of its authority in dealing 
with laborers* claims.—Emory v. St. 
James Distillery, Mo.App., 143 S.W. 
23 318, reversed on other grounds 
62 S.Ct. 3.17, 314 U.S. 423, 85 L.Ed. 
315. 

es. Ariz.—Pryor v. Pryors, 110 P.2d 
229, 50 Ariz. 572. 

Fla.—Plynn-Harris-Bullard Co. v. 

Johnson, 107 So. 358, 90 Fla. 654. 
Fledge 

Bank*s privilege as pledgee of ne- 
gotiable warehouse receipts was 
held sjuperior to privilege of em¬ 
ployee on Products sequestered, not- 
withstanding bank exchanged old re- 
ceipts for new receipts covering 
same property except part sold.— 
Bank of Commerce & Trust Co. v. 
Brown Cotton Oil Co., 136 So, 305, 
173 La. 167. 

64. Pa.—^Modes* Estate, 76 Pa. 502, 

65. Pa.—^Modes* Estate, supra. 

66. Cal.—Steele v. International Air 
'Race Ass*n of America, 122 P.2d 
593, 60 Cal.App.2d 176. 

67. Pa.—Brown v. German-Ameri- 
can Titie & Trust Co., 34 A. 335, 
174 Pa. 443. 

68. lowa.—St. Paul Titie Ins. & 
Trust Co. V. Diagonal Coal Co., 64 
N.W. 606, 35 lowa 661. 

39 C.X p 221 note 41. 

69. U.S.—In re Bmpire Granlte Co., 
D.CXGa., 42 F.Supp. 450. 


70. Ariz.—Pryor v. Pryors, 110 P.2d 
229, 36 Ariz. 572. 

Notice 

Provision, in statute giving wage 
: claimants priority over attachments 
and levies for giving of notice of 
claims at any time "within three 
days before the sale” of the prop¬ 
erty levied on, was complied with 
by giving notice six days prior to 
sale, since the word "within,” when 
used in connection with the word 
“before,** should be construed to 
mean “not later than’* or “at any 
time not less than.**—Pryor v. Pry¬ 
ors, supra. 

71. Ariz.—Pryor v. Pryors, supra. 
Fla,—St. Augustine First Nat. Bank 

V. Kirkhy, 32 So, 881, 43 Fla. 376. 
N.T,—State Bank of Williamson v. 
Lamoka Power Corporation, 281 N. 
T.S. 531, 245 App.Div. 202, modi- 
fied on other grounds 198 N.E. 
609, 269 N.T. 1. 

7121. Fla.—St. Augustine First Nat. 
Bank v. Kirkby, 32 So. 881, 43 Fla. 
376. 

73. Ga.—Little v. WaUers, 150 S. 
E. 201, 40 Ga.App. 447. 

Tex.—Partin v. Wallace, 121 S.W. 
516, 56 Tex.Civ.App. 631. 

74. Pa.—^Wilkinson v. Patton, 29 A. 
293, 162 Pa, 12. 

39 C.J. p 221 note 45. 

75. Ind.—^Aurora Nat. Bank v. 
Black, 29 N.K 396, 129 Ind. 695. 

76- Ind.—Watson v. Strohl, 4*6 N. 
E.2d 204, 220 Ind. 672. 
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Wage lien on corporate property 
generally see supra § 189 e. 

CircTUustances entitUng mechanics* 
Heu to priority 

(1) The fact that mechanics* liens 
were not enforced within one year 
as against holders of Corporation 
employees’ liens, although enforced 
against original owner of realty 
within one year, did not prevent as- 
sertion of mechanics’ liens as 
against one claiming through sher- 
iff's sale resulting from foreclo- 
sure of Corporation employees’ liens, 
where Corporation employees* liens 
were not enforced against holder of 
mechanics* liens within time re¬ 
quired by statute.—^Watson v. 
Strohl, supra, 

(2) One who claimed through 
sheriff*s sale resulting from foreclo- 
sure of Corporation employees* liens 
did not have a claim prior to claim 
of holder of mechanics* liens be- 
cause judgment on Corporation em¬ 
ployees*- liens was rendered prior to 
date of judgment on mechanics* 
liens, where mechanics* liens had 
priority over Corporation employees* 
liens, since judgment foreclosing a 
lien relates back to date of lien.— 
Watson V. Strohl, supra, 

77. lowa,—^Haw v. Burch, 81 N.W. 
460, 110 lowa 234. 

78. Pa,—Allentown Nat. Bank v, 
Helios Dry Color & Chemical Co.r 
9 Pa.Super. 275. 
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Vendor^s lien. In the absence of a statute giv- 
ing them protection, laborers are not entitled to 
have their claims take precedence over a vendor^s 
lien,but an employee’s lien may be accorded pri- 
ority under statute.^o 

§ 148. -Mortgages 

Opdinarlly, as between employees' wage Ilens and 
mortgage liens, the lien first in time is first in right, In 
the absence of statutes providing otherwise. 

As between a laboreris lien and a mortgage or 
trust deed in the nature thereof, ordinarily the lien 
first in time is first in right a laborer’s lien is 
superior to a subsequent mortgage,82 ]>ut inferior 
to a prior mortgage.®^ While the lien of a trust 
deed in the nature of a mortgage ordinarily obtains 
priority over a laboreris lien as of the time of filing 
for record or actual notice,84 nevertheless a labor- 
er’s lien of whi-ch no notice has been recorded in 
the public records may be superior in time and 
right to the lien of a recorded mortgage,85 as where 
the debt secured by the trust deed or mortgage 
came into existence subsequent to the acquisition of 
the laboreris lien.88 In a suit to foreclose a lien for 
labor for a lessee of a business, the lien of the labor¬ 
er has been held superior to a mortgage executed 
subsequent to the lease,*7 


Under some statutory provisions a laborer’s lien 
may be granted priority over a previously recorded 
mortgage88 placed on the property by the employer 
himself,89 and provided, under some statutes, the 
labor for which the lien is claimed produces the 
thing on which the lien is claimed.8<) It has been 
held that the laborers’ claim does not take prece¬ 
dence over a prior mortgage, where the statute 
gives only a preference,®! but under other statutes 
it has been held that the laborers’ claim has priority 
over the prior mortgage.®^ 

One tCLking a mortgage ai or after the time of 
consiruction work on the mortgaged premises takes 
subject to laborer’s liens and the mortgage is in¬ 
ferior thereto.^8 

Purchase-money mortgages, Laborers’ claims 
have priority over purchase-money mortgages under 
statutes creating liens, 84 and in some jurisdictions 
such priority is allowed notwithstanding the statute 
gives merely a preference.®® 

§ 149. Enforcement 

a. In general 

b. Evidence 

c. Trial, judgment, and review 


79. La.—EWorld's Industrial & Cot- 
ton Centennial Exposition v. North, 
Central <& South American Exposi¬ 
tion, 1 So, 3'58, 39 La.Ann. 1. 
Contract for couditlonal sale of 

automobile held superior to em- 
ployee’s lien for wages, since even 
If such lien attached to automobile, 
it attached only to interest which 
buyer acquired.—C. I. T. Corpora¬ 
tion V. Cords. 269 N.W. 82'5, 198 
Minn. 337. 

80. Ky.—Turner v. Randolph, 280 
S.W. 462, 213 Ky. 6'5. 

81. Fla.—Guaranty Title & Trust 
Co. V. Thompson, 113 So. 117, 93 
Fla. 983. 

82. N.C.—^Home-Wilson, Inc., v. 
Wiffgins Bros., 164 S.E. 365, 203 
N.C. 86. 

83. Fla.—Parker v. Gamble, 118 So. 
21, 96 Fla. 343. 

Ga.—Rivers v. Williams Bros. Lum- 
ber Co., 162 S.E. 699, 174 Ga. 262. 
N.J.—Hinkle v. Camden Safe-Depos- 
it & Trust Co., 21 A. 861, 47 N.J. 
Eq. as 3. 

Tex.—^McQuerry v. Glenn, Civ.App., 
1 S.W.2d 339, error dismissed. 
Work done after foreclosura 

Stone quarried and remaining on 
the ground on mortgaged premises, 
after a decree of foreclosure and 
the issuance of an execution, has 
been held subject, as between the 


quarrymen and the mortgagee, to a 
lien for the quarrymen's wages.— 
American Trust Co. v. North Belle- 
ville Quarry Co., 31 N.J.Eq. 89. 

84. Fla.—Guaranty Title & Trust 
Co. V. Thompson, 113 So, 117, 93 
•Fla. 983. 

85. Fla.—Guaranty Title & Trust 
Co. V. Thompson, supra. 

86. Fla—Guaranty Title & Trust 
Co. V. Thompson, supra. 

87. lowa.—Ford v. Dayton, 207 N. 
W. 5'65, 201 lowa 513. 

88. Ky.—Lieslie's Adm'x v. Bran- 
ham, 158 S.W.2d 949, 289 Ky. 409. 

39 C.J. p 221 note 69—41 C.J. p 615 
note 89 [gl. 

89. U.S.—M. A. Furbush & Son 
Mach. Co. V. Liberty Woolen Mills, 
C.C.Va., 81 F. 425. 

39 C.J. p 222 note 71. 

90. Ark.—Sheeks-Stephens S t o r e 

Co. V. Richardson, 88 S.W. 9.83, 76 
Ark. 282, 

Okl.—Shefts Supply v. Brady, 41 P. 

2d 820, 170 Okl. 590. 

Beconstructed buUding 

Laborers’ liens as to reconstructed 
building took priority over original 
mortgage lien to extent of value of 
new building over value of original, 
but mortgage liens, in absence of 
agreement, took priority as to recon¬ 
structed building to extent of value 
of original building at time laborers' 
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liens attached.—Home Building & 
Loan Ass'n v. White, 284 P. 889, 141 
Okl. 240. 

91. Ariz.—Pryor v. Pryors, 110 P.2d 
229, 66 Ariz. 672. 

39 C.J. p 221 note 67. 

92. lowa.—Reynolds v. Black, 68 N. 
W. 922, 91 lowa 1, 8. 

39 C.J. p 222 note 72. 

93. Fla.—Dunlop v. Teagle, 135 So. 
132, 101 Fla. 721. 

Kan.—^Leidigh & Havens Lumber 
Co. V. Wyatt, 109 P.2d 87, 153 Kan. 
214—Golden Belt Lumber Co. v. 
McLeaji, 26 P,2d 274, 138 Kan. 261. 
Time of record hotice 

Mortgagee of property where 
building is being constructed takes 
with notice of labor liens already 
acquired, regardless of recording or 
expiration of period for recording 
notice.—People's Bank of Jackson- 
ville V. Virginia Bridge & Iron Co., 
113 So. 680, 94 Fla. 474, followed in 
Atlanta & Lowry Nat. Bank v. Bick- 
nell-Rice Residentlal Builders, 126 
So. 498, 99. Fla. 409. 

94. Ga.—Bradiey v. Cassels, 43 S.E. 
867, 117 Ga. 617—Georgia Loan^ 
Savings & Banking Co. v. Dunlop^ 
33 S.E. 882, 108 Ga. 218. 

95. lowa.—Goodenow v. Foster, 79 
N.W. 288. 108 lowa 508. 

39 C.J. p 222 note 76. 
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a. In General 

Statutory requirements with respect to the perfection 
or enforcement of wage liens must be followed. 

Statutory requirements with respect to the perfec- 
tion or enforcement of wage liens must be fol- 
lowed,^® either strictly^^ or substantially.^s Under 
particular statutory provisions it has been held that 


the employee seeking to perfect or enforce a wage 
lien must make a claim^^ or affidavit^ and file notice 
of a lien2 within the time specified by the statute^ 
and record it.^ 

The notice or complaint for enforcement of a wage 
lien should properly aver the facts essential to the 
proceedingS and the employee should allege and 


96. Alaska.—Hansen v. Wrangell 
Narrows Packing Co., 8 Alaska 
456. 

Ga.—Myrick v. Dixon, 140 S.E. 920, 
37 Ga.App. 536. 

Appointmemt of commlssioner 

In suit for enforcement of labor 
lien indebtedness, plaintiff’s attor- 
ney wsls held entitled to appoint- 
ment as special commissioner to 
make sale of property under decree, 
in absence of sound reason why np- 
pointment should not be made.— 
Carney v. Carney Splice Protector 
Co., 168 S.E. 478, 113 W.Va. 431. 
PublicatioxL of aiotice 
Plaintiff, on whose motion prop¬ 
erty is to be sold under decree to 
satisfy lien Indebtedness, should be 
permitted to indicate newspaper for 
pubiication of notice, if other things 
are equal.—Carney v. Carney Splice 
Protector Co., supra, 

Demand 

In a proceeding to enforce a labor- 
er’s lien it is sufficient to show de- 
mand of payment on the general su¬ 
perintendent of the Corporation 
whose duty it is to settle with la- 
borers in and around its works.— 
Hobbs V. Georgia Xiumber & Turpen- 
tine Co., 74 Ga. 371. 

97. Alaska.—Hansen v. Wrangell 
Narrows Packing Co., 8 Alaska 
4'56. 

pa.—Davis v. Xanty Glo Auto Co., 
187 A. 227, 123 Pa.Super. 349. 

39 G.J. p 222 note 77. 

98. U.S.—Wilson v. Hali, C.O.A.Va., 
81 F.2d 918. 

Okl.—Martin Coal & Coke Co. v. 

Brewer, 90 P.2d 653, 185 Okl. 1’69. 
Va.—Mathews v. Myers, 145 S.E. 
352, 151 Va. 426. 

W.Va.—Raleigh County Const. Co. 
y. Araere Gas Utilities Co., 158 S. 
E. 161, 110 W.Va. 291. 

99. Or.—Brown v. Truax, 115 P. 
697, 58 Or. 572. 

39 C.J. p 222 note 78. 

1. Ga.—Hobbs v. Georgia Lumber 
& Turpentine Co., 74 Ga. 371— 
Harris v. Houston, 179 S.E. 64'5, 
51 Ga.App. 116, followed in Harris 
V. McGuire, 179 S.E. 646, 61 Ga. 
App. 118. 

39 C.J. p 222 note 79. 

Before clerk of conrt 

A^Eldavit to foreclose laborer*s lien 
may be made before clerk of superi¬ 
or oourt, Who may issue eS:ecution 


thereon, and clerk of city court has 
same power to issue execution on 
foreclosure on laborer*s lien as 
clerks of superior courts.—Myrick 
V. Dixon, 140 S.E. 920, 37 Ga.App. 
536. 

Afddavit held sufficiezit 

In action to foreclose laborer's 
lien, where plaintiff's affidavit stated 
a cause of action as to work per- 
formed in previous year, although 
he was barred as to all claims for 
the years prior thereto, the court 
erred in sustaining a demurrer to 
the affidavit.—Green v. Ford, 34 S.E. 
2d 913, 72 Ga.App. €81. 

9. W.Va.—Charter v. Doddridge 
County Bank, 188 S.E. 486, 117 W. 
Va. 742. 

Appointment of receiver for em- 
ployer does not relieve employer 
claiming wage lien from statutory 
duty to file notice of lien.—Charter 
V. Doddridge County Bank, supra. 
Statutory purpose 
Object of statute giving lien to 
person contrlbuting to preparation 
of fish for food, in requiring lien 
statement to be filed, is to give no¬ 
tice to party against whom lien is 
filed as to all lien claimants and 
particulars of each claim, so that 
such party may check up and verify 
claims and allow such as are just 
and true and correct or disallow 
such as are unjust or untrue.—^Han- 
sen V. Wrangell Narrows Packing 
Co., 8 Alaska 466. 

Notice on insolvency 

Under statutes conferring a labor 
lien for work done within a speci- 
fled period next preceding the filing 
of claim therefor, and other statutes 
providing that whenever a receiver 
or assignee is appointed the court 
shall require such offlcial to pay all 
claims for which a lien could be 
filed before payment of other claims, 
where an employer becomes insol- 
vent within the period prescribed 
for filing notice of labor lien the lien 
automatically matures and no notice 
of claim need be filod in the audi- 
tor's office, although in the absence 
of insolvency the employee should 
file notice of his claim to perfect his 
lien.—Ernst v. Guarantee Millwork, 
93 P.2d 404, 200 Wash. 195. 

3. W.Va.—Charter v. Doddridge 
County Bank, 188 S.E. 486, 117 W. 
Va. 742. 

39. C.J. p 222 note 80. 
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From maturity date of wages 

Time for laborer’s filing and pres- 
entation of accounts to secure labor 
lien runs from maturity date of wa- 
ges as fixed in original contract.— 
Lunsford v. Pearce, Tex.Civ.App., 
19 S.W.2d 71. 

Thlrty days after sale 

Farm laborer, whose wages for 
year were payable on sale of first 
bale of cotton, had thirty days after 
such first sale to flx and preserve la¬ 
bor lien.—Lunsford v. Pearce, su¬ 
pra. 

Fremature foreclosure uot showu 
Idaho.—Seafoam Mines Corporation 
V. Vaughn, '63 P.2d 116'6, 56 Idaho 
342. 

•4, Pa.—Donnan v. Shaw, 7 Pa.Dist. 
605, 21 Pa.Co. 39. 

5. La.—^Noel v. Community Co., 5 
La.App. 168. 

Tex.—Crosby v, Carter, Clv.App., 84 
S.W.2d 617. 

39 C.J. p 222 note 81. 

Oral XLOtice 

Under statute allowing wage pref- 
erence against proceeds of sale of 
employer^s property provided notice 
of claim has been given to person 
conducting sale, oral notice of wage 
claims before sale to constable con¬ 
ducting sale was held sufficient, and 
preferences were not defeated by 
constable^s failure to announce to 
bidders existence of claims of pref- 
erence.—Stanley Co. of America v. 
Anderson, 181 A. 228, 7 W.W.Harr., 
Del., 200. 

Notice or complaint held sufficient 
W.Va.—Charter v. Doddridge County 
Bank, 188 S.E. 486, 117 W.Va. 742 
—Raleigh County Const. Co. v. 
Amere Gas Utilities Co., 158 S.E. 
161, 110 W.Va. 291. 

39 C.J. p 222 note 81 [b] (1). 

Complaint held insufficient 
Alaska.—Hansen v. Wrangell Nar¬ 
rows Packing Co., 8 Alaska 456. 

39 C.J. p 222 note 81 [b] (2). 

Amonnt 

Fla.—Thompson v. Wyles, 149 So. 

769, 111 Fla, 513. 

39 C.J. p 222 note 81 [n]. 

Amendment 

Ga.—^Myrick v. Dixon, 140 S.E. 920, 
37 Ga.App. 536. 

>39 C.J. p 222 note 81 £p]. 
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pro^e the existence of the master and servant re- 
lationship,® the Services rendered,^ the reasonable- 
ness of his charges,^ and a performance of ali stat- 
utory conditions.9 The employee, however, is not 
called on to offer proof of facts not required by the 
statute,^® as, for example, that he and his employer 
had the lien in mind when the employment contract 
was made;^^ nor is it necessary for him to prove a 
sworn and itemized statement of his claim where he 
seeks merely a preference under the statute and not 
a lien.^2 

Coimter-affidavits. The filing of a counter-affi- 
davit is under some statutes necessary to raise an 
issue,^^ and, on the filing of an afhdavit setting 
forth the facts essential to' give rise to a wage lien, 
execution which issues instanter constitutes final 
process unless arrested or controverted by counter- 
affidavit.^4 Where, however, the employer interpos- 
es a counter-affidavit denying that he owes the 


amount claimed or that the laborer has the right to 
the lien claimed the proceeding is converted into 
mesne process,and issue formed is retumable to 
the proper court for disposition.^® Where, in a pro¬ 
ceeding for foreclosure of a laborer’s lien, the em¬ 
ployer elects to proceed by counter-affidavit, he may 
thus contest the claim without giving bond and re- 
plevying the property;!^ but, where in siich a pro¬ 
ceeding he does grve a bond, the fact that plaintiff 
causes dismissal of the counter-afhdavit for failure 
of the bond to meet statutory requirements does not 
prevent plaintiff from suing on the bond as a com- 

mon-law contract.^8 

The counter-afhdavit must allege facts showing 
that the laborer is not entitled to the lien or that 
the amount claimed is too large,^^ and it may be in- 
terposed at any time before the sale of defendant's 
property,^^ If not filed with the proper officer^^ 
or if it is void^^ defendant is not in a position to 


6. Pa.—Davis v. Kanty Glo Auto 
Co., 187 A. 227, 123 Pa.Super. 349. 
president of Corporation, in order 

to be entitled to preference as wage 
claimant ag*ainst proceeds.of sale of 
corporatlon's property sold on exe¬ 
cution, was required to establish 
real status of employer and em¬ 
ployee between Corporation and hlm- 
self.—Davis v. Nanty Glo Auto Co., 
supra. 

7. Ga.—Stewart v. Durham, 104 S. 
E. 15, 25 Ga.App. 645. 

N.J.—Duryee v. U. S. Credit System 
Co., Ch., 32 A. 690. 

8. Or.—Brown v. Truax, 115 P. 597, 
68 Or. 672. 

9. Ga.—Tharpe v. Foster, 52 Ga. 79. 
39 C.J. p 223 note 85. 

10. Wash.—String-ham v. Bavis, 63 
P. 230, 23 Wash. 668. 

11. Wash.—Stringham v. Davis, su- 
pra. 

1^. Ohio.—In re Duhme Co., ’ 6 Ohio 
S. & C. P. 526. 

13. Ga.—Harvey v. Johnson, 111 S. 
E, '576, 28.Ga.App. 287. 

There Is no oase until the filing 
of a counter-affidavit, and nothing to 
be returned to any court, even 
though the property may have been 
replevined, and attempted proceed- 
ings are coram non judice.—^ISIenne- 
dy V. Miller, 17'5 S-E. 588, 179 Ga. 
234, answer conformed to 176 S.E. 
102, 49 Ga.App. 505. 

14. Ga.—^Kennedy v. Miller, supra— 
Moultrie Lumber Co. v. Jenkins, 
49 S.E. 678, 121 Ga. 721—Farrar v. 
Joyce, 4 S.E.2d 708, 60 Ga.App. 
67'6—Harris v. Houston, 1.79 , S.E. 
645, 61 Ga,App. 116, followed in 
Harris y. McGuire. 179 S.E. '64'6. 
61 GaiApp. 118. ' 


15. Ga.—Harris v. Houston, 179 S. 
E. 645, 51 Ga.App. 116, followed in 
Harris v. McGuire, 179 S.E. 646, 
'51 Ga.App. 118. 

16. Ga.—Harris v. Houston, 179 S. 
E. 645, 61 Ga.App. 116, followed in 
Harris v. McGuire, 179 S.E. 646, 
'51 Ga.App. 118. 

Wlien retumable 

In proceeding to foreclose labor- 
er's lien, where counter-aiRdavit was 
filed on Oct. 18, 1932, proceeding 
then became mesne process and was 
retumable to the next term of court, 
and trial judge erred in rendering 
judgment during October, 1932, term 
of court against defendant and his 
hondsmen.—^Kennedy v. Miller, 176 
S.E. 102, 49 Ga.App. 505. 

17. Ga.—Harris v. Houston, 179 S. 
E. 645, 51 Ga.App. 116, followed in 
Harris v. McGuire, 179 S.E. 646, 
51 Ga.App. IIS. . 

18. Ga.—Fennell v. Davis, 130 S.E. 
69'5, 34 Ga.App. 548. 

Direotioa of verdict 
Where suit on bond was brought 
in name of levying officer against 
Principal and surety thereon, and 
there was no dispute as to essential 
facts necessary to recovery, there 
was no error in directing verdict for 
plaintiff for full amount sued for.— 
Fennell v. Davis, supra. 

19. Ga.—Gardner v. Parker, 124 S. 
E. 181, 32 Ga.App. 608. 

Couater-affldavit held sufficient 
Counter-affidavit to foreclosure of 
laborer's lien sufficiently complied 
with statute, where counter-affidavit 
set up that defendants were only in- 
dehted to plaintiff in specifled part 
of sum claimed and stated that 4e- 
fendants "plead the same as a ten- 

6l'.S ' 


der and pay the same into court.'*^— 
Harris v. Robison, 179 S.E. 647, 61 
Ga.App. 113. 

20. Ga.—Kennedy v. Miller, 175 S. 
B. 588, 179 Ga. 234, answer con¬ 
formed to 176 S.E, 102, 49 Ga.App. 
'505—^Harris v. Houston, 179 S.E. 
645, '51 Ga.App. 116, followed in 
Harris v. McGuire, 179 S.E. 646, 
51 Ga.App. 118—Gardner v. Park¬ 
er, 124 S.E. 181, 32 Ga.App. 608. 

Piling held timely 

(1) Where laboreris lien was fore- 
closed September 21, case was made 
retumable to October term which 
convened October 17, and was called 
for trial on October 18, filing of 
counter-affidavit with sheriff on Oc¬ 
tober 18 was timely and converted 
proceeding into mesne process, 
where sheriff filed counter-affidavit 
with clerk before any ruling or judg¬ 
ment was rendered and befora prop¬ 
erty levied on was sold.—^Kennedy v. 

i Miller, 175 S.E. 588, 179 Ga. 234, an¬ 
swer conformed to 176 S.E. 102, 49 
Ga.App. 505. 

(2) Counter-affidavit to foreclo¬ 
sure of laborer*s lien, interposed be¬ 
fore property was sold, alleging that 
plaintiff had been paid in full and 
that defendants resided in county 
other than county in which affidavit 
waa filed held timely and sufficient 
to form issue to be tried, requiring 
return of papers to proper court in 
county where defendants resided.— 
Harris v. Houston, 179 S.E. 64*5, 61 
Ga.App. 116, followed in Harris v. 
McGuire, 179 S.E. 646, 61 Ga.App. 
118. 

21. Ga.—^Harvey v. Johnson, 111 S. 
E. 576, 28 GaApp. 287: 

22. Ga.—Moultrie Lumber Co. v. 
■ Jenkins, 49 S.E. 678, i21 Ga. 721. 
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have a ruling as to the validity of the foredosure or 
levy and his demurrer to daimant's affidavit is prop- 
erly overruled.^^ 

Labor performed in foreign state. Even if a lien 
for labor performed in a foreign state may be en- 
forced in the state qi the forum, it is essential first 
to Show that a lien existed for such foreign labor by 
virtue either of contract or of the law of the for¬ 
eign state.24 

Claims of third persons. Where property of some 
one other than the employer has been levied on un¬ 
der execution on foredosure of a laborers* lien, the 
proper proceeding for the owner to take is to move 
to dismiss the levy, not the foredosure proceed- 
ings.25 An intervener may not complain of seizure 
of property to enforce a laboreris lien uniess he can 
prove ownership thereof.^6 Ali interested persons 
should be made parties to a suit to foredose a la¬ 
boreris Hen.27 

Equity jurisdiction. Power to adjudicate labor- 
ers’ liens may be conferred on courts of equity.28 
It has been held that a suit for conversion of prop¬ 
erty on which plaintiff had a wage lien will lie only 
in equity.2 3 

Estoppel of employer. Defendant in a suit on a 
replevin bond given in connection with proceedings 
to enforce a labor lien may be estopped to deny that 
daimant was an employee entitled to such a lien;^^ 


and an employer may be estopped to move to dis¬ 
solve an attachment to enforce a lien claimed by 
his employee.31 

Limitations may bar a proceeding to foredose a 
laboreris lien.32 

b. Evidence 

Ordinarily the burden of proof rests on the clalmant 
of a wage lien or preference to establish it. The general 
rules govern questions of admissibillty and weight and 
sufRciency of the evidence arising In proceedings relative 
to enforcement of the lien. 

Ordinarily the person claiming a preference^s 
or laboreris lien^^ has the burden of proof. If the 
lien is given only when the wages are payable week- 
ly or monthly, he must show such fact.^s Qn the 
other hand, the rule placing the burden of proof on 
the lien daimant is inapplicable where a judgment 
foreclosing a labor lien is collaterally attacked by a 
stranger,^® and in such a case the burden of proving 
that the daimant was not a laborer rests on a cred¬ 
itor filing a traverse.37 

The general niles governing admissibility of evi¬ 
dence will ordinarily determine its admissibility in 
proceedings relative to enforcement of a wage 
lien.ss Under general rules, evidence in particular 
cases has been held sufficient to support a verdict, 
finding, or judgment for^^ or against^o an employee 
or laborer seeking to enforce his lien, or to show 
particular facts.^i The rule, discussed in Evidence 


23. Ga.—Moultrie Lumber Co. v. 
Jenkins, supra—^Harvey v, John¬ 
son, 111 S.E. 576, 28 Ga.App, 2S7. 

34. Ga.—Downs v. Bedford, 146 S. 

E. 514, 39 Ga.App. 155. 

SIS. Ga.—^Dixon v. Williams, 9. S.E. 
468, 82 Ga. 105, 

26. La.— Dodd v. Horan, 126 So. 
225, 169 La. 884. 

27. Or.—^Home Mortg:. Co. v. Sitka 
Spruce Pulp & Paper Co., 3'6 P,2d 
1038, 148 Or. 502. 

Parties defendant 

In suit against Corporation by la¬ 
bor claimants' assigmee to foredose 
laborers* liens, Judgrment creditors 
and general creditors were neces- 
sary parties defendant.—^Home 
Mortg. Co. V, Sitka Spruce Pulp & 
Paper Co., supra. 

28. Fla.—^Tampa & J, K. Co. v. Har- 
rison. 46 So. 592, 55 Fla. 810, fol- 
lowed in Tampa & J. R. Co. v. An- 
derson, 46 So. 594, 55 Fla. 866. 

Bauitable jurisdiction to enforce 
liens generally see Equity $ 60. 

29^ Ark.—McKay v. Millner, 183 S. 
W.2d 780. 207 Ark. 1001. 

80. S.C.—Padgett v. Cunnlngham, 
153 S.E. 280. 1*56 S.C. 356, 


31. S.C.—Moody V. Dudley Lumber 
Co., 137 S.E. 141, 138 S.C. 478. 

32. Ga.—Green v. Ford, 34 S.E.2d 
913, 72 Ga.App. 681. 

Bar of part of claims 

In action to foredose laborei^s 
lien, where it appeared that payment 
for each year's labor was due at the 
end of each year, plaintiff was bar- 
red by limitations on all claims ex- 
cept for labor performed during the 
year preceding the bringing of the 
action.—Green v. Ford, supra. 

33. N.T,—^People v, Remington, 45 
Hun 329, 10 N.Y.St. 310, afflrmed 
16 N.E. 680, 109 N.Y. 631. 

34. Ga.—-Bell v. J. B. Withers Ci- 
gar Co.. 2-6 S.E.2d 260, 196 Gsu 48. 

39 C.J. p 223 note 1. 

Status as ^Uaborer” 

Although employment of person as 
pharmacist and manager of drug 
store and to do whatever was nec- 
essary to operate it might not neces- 
sarily mean he was not a “laborer” 
within laborer*s lien statute, bur¬ 
den was on him to show that gener¬ 
al Services contemplated by his oral 
contract of employment were to con- 
sist mainly of manuai labor, and not 
merely that Services which he did 
perform consisted mainly of such 
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labor.—Bell v, J, B. Withers Cigar 
Co., supra. 

35. Cal.—^Kuschel v. Hunter, 60 P. 
397, 5 Cal.Unrep.Cas. 793, 

36. Ga.—Sutton v, Bank of Ogle- 
thorpe, 126 S.E. 566, 33 Ga.App. 
416. 

37. Ga.—Sutton v. Bank of Ogle- 
thorpe, supra. 

38. S.C.—Moody v. Dudley Lumber 
Co.. 137 S.E. 141, 138 S.C. 478. 

Irrelevaacy 

Evidence irrelevant to the issue 
is not admissible, as, for example, 
proof of the daily capacity of a saw- 
mill to prove that a contract of la¬ 
bor at the given daily rate was made 
and that labor as alleged was per¬ 
formed thereunder.—Hines v. Beers, 
74 Ga. 839. 

39. Ga.—Martin v. Mills, 20 S.E.2d 
621, 6*7 Ga.App. 424. 

40. Ga.—^Meunier v. Beck & Gregg 
Hardware Co., 182 S.E. 58, 52 Ga, 
App. 30. 

41. Wash.—^Hollingsworth v. Robe 

Lumber Co., 45 P.2d 614, 182 

Wash. 74. 

SignlxLg as wituess 

Evidence held insufflcient to show 
that members of logging crew sign- 
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§ 1042, that evidence on the whole agreeing with 
and supporting a certain hypothesis is sufficient ev¬ 
idence to warrant a finding or verdict conforming 
thereto has been applied to evidence in support of 
a finding that the parties to the contract had agreed 
that no wages should be allowed for the Services 
forming the basis of the employee's claim,^^ qj. ^hat 
claimant was a laborer,43 or that the contract was 
as alleged in claimanfs affidavit.44 

c. Trial, Judgment, and Review 

^n ppoceedings relative to enforcement of an em- 
ployee's wage lien, questione of fact ordlnarily are for 
the Jury. The Judgment may be limited to a speciai 
Judgment against the property and may include costs and 
attorney's fees In a proper case. 

On the trial of proceedings relative to enforce¬ 
ment of an employee^s wage lien, questions of factas 
and confiicts in the evidence^B are for the jury or 
trial judge. A finding in favor of a lien claimant 
must contain an express finding of every fact re- 
quired by the statute to bring the claim within its 
terms,47 and so, where the statute gives laborers 
paid by the week or month a lien, there must be a 
finding of an agreement to pay claimant by the week 
or month to justify a judgment in his favor,48 since 
such fact cannot be added to the finding by pre- 
sumption.49 

Judgment and execution, The judgment in a 
foreclosure proceeding may be limited to a speciai 
judgment against the property,^0 and the appoint- 
ment of a receiver may be necessary to sell the 
property and distribute the proceeds.^l It has been 


held, where the property seized on foreclosure of a 
laboreris lien is not replevied, that a general judg¬ 
ment may not be returned,^^ that the only judg¬ 
ment which may be rendered is one establishing the 
lien.53 Judgment in favor of a lien plaintiff may 
be entered against a mortgagee and his agent, both 
parties defendant, where the parties stipulated that 
a judgment for claimant might be entered if his de- 
murrer to defendants’ answers is sustained and the 
demurrer is sustained.^4 

The execution issued on an affidavit may, under 
the particular statute, operate as a final process un- 
til arrested by a valid counter-affidavit raising an is- 
sue to be passed on by the proper tribunal, as dis- 
cussed supra subdivision a of this section, and judg¬ 
ment for claimant is properly rendered on the re- 
plevy bond where defendant^s counter-affidavit is 
not made and filed with the proper officer at the 
proper time,^^ and where it is shown that the re- 
plevy bond was made by defendant and left by him 
at the office of the proper officer for filing, even 
though the latter fails to do so, the court in such 
case ordering an entry of its filing nunc pro tunc.56 

One having a privilege on personal property as an 
employee has been held entitled to have a writ of 
sequestration sustained, even though another person 
is entitled to payment by preference over him.57 

The right to costs and attorneas fees in proceed¬ 
ings for enforcement of a wage lien will be deter- 
mined by the provisions of the statutes as interpret- 
ed and applied in the light of the circumstances of 
the particular •case,58 an allowance for attorney^s 


ed contract with lumher company, i 
which had efCect of making crew in- 1 
dependent contractors, witnesses 
and not as parties, so that they 
would he entitled to lien for wages, 
notwithstanding contract.—^Hollings- 
worth V. Robe Lumber Co,, supra, 

42. Wash.—Pesha v. Pratt, 191 P. 
639, 111 Wash. 382. 

43. Ga.—Ployd County Bank v. Tol- 
bert, 111 S.E. 69, 28 Qa.App. 253. 

39 C.J. p 223 note 7, 

44. Ga.—Royal v. Grant, 63 S.E. 
708. 5 Ga.App. 643. 

45. Ga.—Bell v. J. B. Withers Ci- 
gar Co., 26 S.E.2d 260, 196 Ga. 48. 

4S. Ga.—Westbrook v. Chandler, 167 
S.E. 322, 46 Ga.App. 288. 

Bvidence held sufficient to go to Jury 
In action to enforce a laboreris 
lien, evidence presented jury ques- 
tion as to whether person emplcying 
pl€dntiffs, in , defendanfs , lumber 
yar,d, to peel and cut poles wa^ de- 
fendaht^s foreman rather tlian an In- 
dependent. contractor eniployed by 
defendantr and whether agents. of 


defendant guaranteed that defend¬ 
ant would pay plaintiffs for their la¬ 
bor.—Moss Tie & Timber Co. v. 
Blair, 138 S.W.2d 781, 200 Ark. 1190. 
Bvidence held insufficient to go to 
jury 

Where property on which laborer 
sought to foreclose lien was claimed 
by third person as owner, evidence 
was insufficient to submit to jury 
an issue on the question of wheth¬ 
er third person a.s owner had right 
or assumed right or control over em- 
ployees of subcontractor named as 
defendant in the proceeding.—Par- 
rar v. Joyce, 4 S.E.2d 708, 60 Ga. 
App. 67'5. 

47. Cal.—Kuschel v. Hunter, 50 P. 
397, '5 Cal.Unrep.Cas. 793. 

48. Cal.—^Kuschel v. Hunter, supra. 

49. Cal.—^Kuschel v. Hunter, supra. 

50. Ga.—Barnett v. Tant, 42 S.E. 
65,. 116 Ga. 659, 

51. Ind.—Small v. Hammes, 60 N. 
E. 342, 156 Ind. 5*56. 

62. Ga.—Farrar v. Joyce, 4 S.E.2d 
708, 60 Ga.App. 675—^Down» v. 
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Bedford, 146 S.E. 614, 39 Ga.App. 
16*5. 

53. Ga.—Downs v. Bedford, supra. 

54. lowa.—Goodenow v. Foster, 79 
N.W. 288, 108 lowa 508. 

55. Ga.—Harvey v. Johnson, 111 S. 
E. 5'76, 28 Ga.App. 287. 

56. Ga.—^Harvey v. Johnson, supra. 

57. La.—Bank of Commerce & 

Trust Co. V. Brown Cotton Oil Co., 
13‘6 So. 305, 173 La. 167. 

58. Or.-In re Irwin, 91 P.2d 618, 
162 Or. 221. 

Wash.—Mattocks v. Gibbons, 162 P. 
19, 94 Wash. 44. 

Bffect of improper luclusioa. of at. 
tomey’s fees 

CD Sale foreclosing lien on mine 
property for watchman^s wages was 
held not invalid because attomey*s 
fees were improperly included in 
lien claim, where balance of sale 
proceeds was to be paid to owner, 
there was no fraud, and excess could 
be segregat ed, but claimant was re- 
QUired to reimburse employer for 
excess.—Seafoam Mines Corporation 
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£ees being denied in some instances,^^ and allowed 
in othe 5 s, 6 ® provided there is evidence as to what 
reasonable fees would be.^^ The purpose of stat- 
utes authorizing allowance of a reasonable amount 
as attorney^s fees on foreclosure of a labor lien is 
to relieve the workman of that expense and impose 
it on the employer,^^ and the statutes contemplate 
that the award will suffice in event of an appeal.^s 

Review, A judgment will be affirmed where it is 
supported by some of the findings of fact, even 
though there are others to some extent conflicting, 
as, for example, a judgment in favor of a lien claim- 
ant on a finding that claimant worked for defend¬ 
ant^ even though there is another finding that he 
worked for defendant and some one else.®^ 

§ 150. Waiver and Forfeiture 

An employee^s wage Ilen may be lost by waiver or 
forfeiture. 

The wage privilege or lien of an employee is sub- 
ject to waiver, as by acceptance of a contract 
lien, the terms of which are inconsistent with the 
statutory lien,®® or the taking of a promissory 


note®'^ or of a bili payable at a future date with in- 
terest,^® although it has also been held that an em¬ 
ployee does not generally waive his lien by accept- 
ing -a promissory note without security, unless an- 
intention to waive the lien is otherwise clearly man- 
ifested,®^ or by the acceptance and negotiation of a 
draft where he obtains a return of the draft and 
offers to surrender it.^O Filing lien claim under 
laws relative to mechanicas and materialman^s lien 
has been held not such an abandonment of his 
claims as will preclude plaintiff from asserting his 
right to a lien for labor done as provided for by oth- 
er statutory provisions.*^! 

Right to claim waiver, The question whether a 
claimant has waived his lien by extending the time 
of payment cannot be raised by one who has not 
shown by his pleading or in the evidence any right 
or titie to the property in question.72 

Forfeiture. The right to a lien for wages is not 
forfeited by proving a claim in excess of. that really 
due*^® or by presenting a claim embracing other 
items than wages.*^^ 


7. COXSTITUTIONAL OB StATUTOBY ReGULATIOXS AND PenALTIES 


a. Minimum Wages and Overtime Pay 


§ 151(1). In General 

The Fair Labor Standards Act provides a compre¬ 
hensive leglslative scheme for. preventlng the shipment In 
interstate commerce of goods produced in the United 
States under labor conditions with respect to wages and 
hours which faii to conform to standards set up by the 


act. Some state statutes provide for a minimum wage 
scale to be adopted respecting any "sweatshop occupa- 
tlon.»» 

The Fair Labor Standards Act § 1 et seq, 29 U. 
S.C.A. § 201 et seq, sets up a comprehensive legis- 
lative scheme for preventing the shipment in inter- 


V. Vaugbn, 53 P.2d 1166, 56 Idaho 
342. 

<2> TVatchman claiming lien on 
mine property for wages held not 
guilty of conversion because attor- 
ney's fees were improperly included 
in lien claim and property was sold 
for more than enough to satisfy le- 
gal claim, where there was only one 
l)id, debtor had notice of sale and 
1 'ailed to objeet and there was no 
showing that less than entire 
amount of property would have been 
sufficient to satisfy legal claim.— 
Seafoam Mines Corporation v. 
Vaughn, supra. 

59. Gal.—Ackley v. Black Hawk 

Gravel Min. Co., 44 P. 330, 112 Cal. 

42. 

Wash.—^Mattocks v. Gibbons, 162 P. 

19, 94 t^^ash. 44. 

WatclunaiL foreclosing lien for 
wages on mine property held not en- 
^tled to include in lien claim amount 
of attomey's fees.—Seafoam Mines 
Corporation v. Vaughn, 53 P.3d 1166, 
56 Idaho 342. 


60. Okl.—^Morley v. McCaskey, 272 
P. 8'50, 134 Okl. 54—Morley v. Mc¬ 
Caskey, 270 P. 1107, 134 Okl. 60. 

39 C.J. p 224 note 18. 

61. Pia.—Empire r>rug Co. v. Smith, 
83 So. 468, 78 Pia, 694. 

Bemittitnr 

A judgment in favor of the lien 
claimant erroneously allowing an at- 
torney's fees without proof of the 
reasonableness of the amount allow¬ 
ed may be affirmed on entering a 
remittitur for the amount.—^Empire 
Drug Co. V. Smith, supra. 

62. Or.—In re Irwin, 91 P.2d 518, 
162 Or. 221. 

63. Or.—In re Irwin, supra. 

64. Wash.—Howey v. Bingham, 44 
P. 886, 14 Wash. 450. 

65. La—Bank of Commerce & 
Trust Co. V. Brown Cotton Oil Co., 
136 So. 305, 173 La. 167. 

Assignor’s waiver as affectlng ajs- 
signee see supra § 146. 

66. Me.—Howe v. Wiscasset Brick 
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& Pottery Co., 3 A, 650, 78 Me. 
227. 

67. N.T.—People v. Kemington, 45 
Hun 329, 10 N.Y.St. 310, affirmed 
16 N.E. 680, 109 N.T. 631. 

63. Pa.—Silver v. Williams, 1'7 
Serg. & R. 292. 

69. N.J,—Delaware, L. & W. R. Co. 
V. Oxford Iron Co., 33 N.J.Eq. 192. 

Ohio.—^In re Minor Pire Clay Co., 
9 Ohio S. & C, P. 627, 7 Ohio N. P. 
5'57. 

70. Ga—Balkcom v. Empire Lum- 
ber Co., 17 S.E. 1020, 91 Ga 651, 
44 Am.S.R. 58. 

71. Okl.—Morley v. McCaskey, 272 
P. 850, 134 Okl. 64—Morley v. Mc¬ 
Caskey, 270 P. 1107, 134 Okl. 60. 

72. Tex.—Carthage Ice & Light Co. 
V. Roberts, Civ.App., 166 S.W. 12. 

39 C.J. p 223 note 91. 

73. N.J.—Delaware, L. <& W, R. Co. 
V. Oxford Iron Co., 33 N.J.Eq. 192. 

74. N.J.—Delaware, L. & W, B. Co. 
v. Oxford Iron Co., supra 
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state commerce of certain products and commodities 
produced in the United States under labor condi- 
tions with respect to wages and hours which fail to 
conform to standards set up by the statute^^ It 
prevents the use of interstate commerce as the 
means of competition in the distribution of goods 
so produced and as the means of spreading and per- 
petuating such substandard labor conditions among 
the workers of the several states.'^^ The statute 


also sets up an administrative procedure whereby 
those standards may from time to time be modified 
generally as to Industries subject to the statute or 
within an industry, in accordance with specified 
standards, by an administrator acting in collabora- 
tion with ‘^industry committees*’ appointed by him.'^^ 
The statute was written in the interest of the em- 
ployee'^8 and is remedia! in natureJ^ 

The Fair Labor Standards Act constitutes a dec- 


75. XJ.S.—Southland Gasoline Co. v. 

Bayley, Ark. & Md., 63 S.Ct. 917. 
319 U.S. 44. 87 L.Ed. 1244--U. S. 
V. Darby, Ga., 61 S.Ct. 451, 312 
U.S. 126. 657, 8-5 L.Ed. 609, 132 
A.L.R. 1430—^Walling v. Peoples 
Packinff Co., C.C.A.Okl., 132 F.2d 
236, certiorari denied Peoples 
Packing* Co. v. Walling, 63 S.Ct. 
831, 318 U.S. 774, 87 L.Ed. 1144— 
Hamlet Ice Co. v. Fleming, C.C.A. 
N.C., 127 P.2d 165, certiorari de¬ 
nied '63 S.Ct. 29, 317 U.S. 634, 87 
L.Ed. 511—Miss-el v. Overnight 
Motor Transp. Co., C.C.A.Md., 126 
F.2d 98, aiErmed Overnight Mo¬ 
tor Transp. Co. v. Missel, 62 S.Ct. 
1216, 316 U.S. 572, 86 L.Ed. 1682, 
rehearing denied 63 S.Ct. 76, 317 
U.S. '706, 87 L.Ed. 563—Jackson v. 
Northwest Airlines, D.C.Minn., 70 
F.Supp. ‘501—^Lofther v. First Nat. 
Bank of Chicago, D.C.Ill., 48 F. 
Supp. 692, afSrmed, C.C.A., 138 F. 
2d 299—McNorrill v. Gibbs, D.C. 
S.C., 45 F.Supp. 363—Fleming v, 
American Stores Co., D.C.Pa., 42 
F.Supp. 511, modifled on other 
grounds, C.C.A,, 133 F.2d 840— 

Fleming v. Goldblatt Bros., D.C. 
111., 39 F.Supp. 701, modified on 
other grounds, C.C.A., Walling v. 
Goldblatt Bros., 128 F,2d 778, cer¬ 
tiorari denied 63 S.Ct. '528, 318 U, 
S. T57. 87 L.Ed. 1130—Abadie v. 
Cudahy Packing Co. of Louisiana, 
D.C.La., 37 F.Supp. 164. 

Tenn.—Robinson v. Massachusetts 
Mut. Life Ins. Co.. 158 S.W.2d 441. 
Operation and effect of provisions 
as to minimum wages and over- 
time pay see infra' §§ 151 (24)- 
151 (29). 

Statutes limiting hours of service as 
reauiring payment of extra com- 
pensation for working excessive 
hours see infra § 15'5. 

76. U.S,—U. S. V. Darby. Ga., 61 S. 

Ct. 451, 312 U.S. 126. 667, 85 L.Ed. 
609', 132 A.L.R. 1430—Walling v. 
Goldblatt Bros., C.C.A.I11., 128 P. 
2d 778, certiorari denied 63 S.Ct. 
528, 318 U.S. 757, 87 L.Ed. 1130— 
Missel V. Overnight Motor Transp. 
Co., C.C.A.Md., 126 P.2d 98, aflirm- 
ed Overnight Motor Transp. Co. v. 
Missel, 62 S.Ct., 1216, 316 U.S. 

572, 86 L.Ed. 1682, rehearing de¬ 
nied 63 S.Ct. 7*6, 817 U.S. 706, 87 
L.Ed. 563—Davis v. Rockton & R. 
R. R.. D.C.S.C., 65 F.Supp. 67— 


Brown v. Minngas Co., D.C.Minn.,' 
'51 F.Supp. 363—Fleming v. Amer¬ 
ican Stores Co., D.C.Pa., 42 F.Supp. 
‘511, modified on other grounds, C. 
C.A., 133 F.2d 840. 

Ark.—Couch v. Ward, 168 S.W.2d 
822, 205 Ark. 308. 

Okl.—Brooks Packing Co. v. Henry, 
137 P.2d 918, 192 Okl. 533. 

Tenn.—Robinson v. Massachusetts 
Mut. Life Ins. Co., 158 S.W.2d 441. 
Public policy 

The motive and purpose of the 
provision of the Fair Labor Stand¬ 
ards Act, prohibiting the shipment 
in interstate commerce of goods pro¬ 
duced for interstate commerce by 
employees whose wages and hours 
of employment do not conform to 
requirements of the act, is to make 
effective the congressional concep- 
tion of ‘‘Public policy" that inter¬ 
state commerce should not be made 
the Instrument of competition which 
is injurious to commerce and to the 
States from and to which the com¬ 
merce flows in the distribution of 
goods produced under substandard 
labor conditions.—Chapman v. Home 
Ice Co., D.C.Tenn., 43 F.Supp. 424, 
reversed on other grounds, C.C.A., 
136 F.2d 353, certiorari denied 64 S. 
Ct. 72, 320 U.S. 761, 88 L.Ed. 464. 

77. U.S.—U. S. V. Darby, Ga., 61 S. 
Ct, 451, 312 U.S. 126, 657, 85 L.Ed. 
609, 132 A,L.R. 1430. 

Pixing of minimum wage by wage 
order see infra § 151 (32). 

78. U.S.—Smith v. Day & Zimmer- i 
man, D.C.Iowa, '65 F.Supp. 209—' 
Pickett V. Union Terminal Co., D. 
C.Tex., 33 F.Supp. 244, reversed on 
other grounds, C.C.A., Union Ter¬ 
minal Co. V. Pickett, 118 F.2d 328, 
certiorari denied 61 S.Ct. 1115, 313 
U.S. 591, 86 L.Ed. 1546, vacated on 
other grounds 62 S.Ct. '55, 314 U.S. 
704, 86 L.Ed. '563, affirmed 62 S. 
Ct. 659, 315 U.S. 886, 86 L.Ed. 914, 
rehearing deni-ed 62 S.Ct. 909, 315 
U.S. 830, 86 L.Ed. 1224. 

increasing compensation 

The Pederal Fair Labor Stand¬ 
ards Act manifests intent of con- 
gress to benefit employees by in¬ 
creasing their wages rather than by 
diminishing their compensation in 
event of injury.—^Black Mountain 
Corporation v. Adkins, 133 S.W.2d 
900, 280 Ky. 617. 

619 


79. U.S.—Tennessee Coal, Iron & 
R. Co. V. Muscoda Local No, 123, 
Ala., 64 S.Ct. '698, 321 U.S. 590, 88 
L.Ed. 949, 152 A.L.R. 1014, rehear¬ 
ing denied 64 S.Ct 1257, 322 U.S. 
771, 88 L.Ed. 1596—Armstrong Co. 
V. Walling, C.C.A.Mass., 161 F.2d 
515—^TValling v. National Ice & 
Fuel Corp., C.C.A.Ill., 158 P.2d 2S 
—Walling V. Rutherford Food 
Corp., C.C.A.Kan., 156 P.2d 513— 
West Kentucky Coal Co. v. Wall¬ 
ing, C.C.A.Tenn., 153 P.2d 582— 
Walling V. Comet Carriers, C.C.A. 
N.Y., 151 F.2d 107, certiorari dis- 
missed Comet Carriers v. Walling, 
66 S.Ct. 1007, 328 U.S. 819, 90 L. 
Ed. 1600—^Walling v. Consumers 
Co., C.C.A.I11., 149 P.2d 626—Phil¬ 
lips V. Star Overall Dry Cleaning 
Laundry Co., C.C.A.N.Y., 149 F.2d 
416, certiorari denied AH Service 
Laundry Corp. v. Phillips, 66 S. 
Ct. 677, 327 U.S. 780, 90 L.Ed. 1008* 
rehearing denied 66 S.Ct. 815, 32’7 

U. S. 817, 90 L.Ed. 1040—Schmidtke 

V. Conesa, C.C.A.Puerto Rico, 141 F. 
2d 634—Walling v. Mutual Whole¬ 
sale Food & Supply Co., C.C.A. 
Minn., 14.1 P.2d 331—Walling v. Co- 
hen, C.C.A.Pa., 140 P.2d 453—Con- 
ley V. Valley Motor Transit Co., C. 
C.A.Ohio, 139 P.2d 692—Lofther v. 
First Nat. Bank of Chioago, C.C.A. 
111., 138 F.2d 299—Ralph Knight, 
Inc. V. Mantel, C.C.A., 135 F.2d 514 
—Richardson v, James Gibbons 
Co., C.C.A.Md., 132 P.2d 627, af- 
firmed 63 S.Ct. 917, 319 U.S. ‘44, 
87 L.Ed. 1244—Helena Glendale 
Perry Co. v. Walling, C.C.A.Ark., 
132 P.2d 616—Consolidated Tim- 
ber Co. v. Womack, C.C.A. Or., 132 
F.2d 101—^Bayley v. Southland 
Gasoline Co., C.C.A.Ark., 131 F.2d 
412, reversed on other grounds 
Southland Gasoline Co. v, Bayley, 
63 S.Ct. 917, 319 U.S. 44, 87 L.Ed. 
1244—Miller Hatcheries v. Boyer, 
C.C.A.Iowa, 131 P.2d 283—Calaf v. 
Gonzalez, C.C.A.Puerto Rico, 127 
P.2d 934—Carleton Screw Prod¬ 
ucts Co. V. Fleming, C.C.A.Minn„ 
126 P.2d 637, certiorari denied 63 
S.Ct. 54, 317 U.S. 634, 87 L.Ed. 511 
—^Missel V. Overnight Motor 
Transp. Co.. C.C.A.Md., ,126 P.2d 
98, affirmed Overnight Motor 
Transp. Co. v. Missel, 62 S.Ct. 

, 1216, 316 U.S. 672, 86 L.Ed. 1682, 
rehearing denSsd 63 S.Ct, 76, 317 
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laration of public poHcy respecting hours of em- 
ployment and rates of pay of employees engaged in 
interstate commerce^o and implements such policy 
through remedies unknown to, and often in deroga- 
tion of, the common law.Sl Jt was passed not only 
to establish individual private rights but to declare 
solemnly on the part of the government that as a 


matter of public policy it is Ititerested in seeing 
that its citizens are protected in such rights.83 The 
primary intent is to protect certain groups of the 
population from substandard wages and excessive 
hours which endanger the national health and well- 
being and the free flow of goods in interstate com- 
merce,83 that is, to aid the unprotected, unorganized, 


U. S. 706, 87 L.Bd. 563—Fleming 

V. Palmer, C.C.A.Puerto Rico, 123 
P.2d '749, certiorari denied Carib- 
bean Embroidery Co-op. v. Flem¬ 
ing, 62 S.Gt. 942, 316 U.S. 662, 86 
Lt.Ed. 1739—Bowie v. Gonzalez, C. 
C.A.Puerto Rico, 117 F.2d 11— 
Fleming v. Hawkeye Pearl Button 
Co., C.O.A.Iowa, 113 F.2d 52—Pfos- 
er V. Pederal Cartridge Co., D.C. 
Minn., 70 F.Supp. 701—■Walling v. 
Armstrong Co., D.C.Mass., 68 F. 
Supp. 870—^Walling v. Northwest- 
ern-Hanna Fuel Co„ D.C.Minn., 67 
F.Supp. 833—Davis v. Rockton & 
R. R. R., D.C.S.G., 65 F.Supp. 67 
—Walling V, Southwestem Grey- 
hound Lines, D.C.Mo., 65 F.Supp, 
52—Rigney v. Wilson & Co., D.C. 

W. Va., 61 F.Supp. SOI—Walling 

V. Peacock Corp., D.C.Wis., 58 F. 
Supp. 880—Aulen v. Trlumph Ex- 
ploslve, D.C.Md,, 58 F.Supp. 4— 
Pellabaum v. Swift & Co., D.C. 
Chio, 54 F.Supp. 353—Walling v. 
Home Lroose Leaf Tobacco Ware- 
house Co., D.O.Ky., 51 F.Supp. 914 
—International Longshoremen*s 
Ass'n, Local 815 v. National Ter- 
minals Corporation, D.C.Wis., 50 
F.Supp. 26, affirmed, C.C.A., Ca- 
bunac v. National Terminals Cor¬ 
poration, 139 F.2d 853—^Abram v. 
San JoaQuin Cotton Oil Co., D.C. 
Cal., 49 F.Supp. 393—Lofther v. 
First Nat. Bank of Chicago, D.C. 
IlL, 48 F.Supp- 692, affirmed, C.C. 
A., 138 F.2d 299—^Lorenzetti v. 

American Trust Co., D.C.Cal., 45 
F.Supp. 128—Fleming v. American 
Stores Co., D.C.Pa., 42 F.Supp. 611, 
modifled on other grounds, C.C.A., 
133 F.2d 840—Boyer v. Miller 
Hatcheries, D.C.Iowa, 42 F.Supp. 
135, reversed on other grounds, C. 
C.A., Miller Hatcheries v. Boyer, 
131 F.2d 283—^Tennessee Coal, Iron 
& R. Co. V. Mus coda Local No. 
123, D.C.Aia., 40 F.Supp. 4, modi- 
fied on other grounds, C.C.A., 135 
F.2d 320, rehearing denied 137 P. 
2d 176, affirmed 64 S.Ct. 698, 321 
U.S. 590, 88 L.Ed. 949, 152 A.L.R. 
1014, rehearing denied 64 S.Ct. 
12*57, 322 U.S. 771, 88 L.Ed. 1596— 
Collins V. Kidd. D.C.Tex., 38 P. 
Supp. 634, reversed on other 
grounds, C.C.A., Collins v. Klidd 
Dairy & Ice Co., 132 P.2d 79— 
LoTvrimoore v. Union Bag & Pa- 
X>er Corporation, D.C.Ga., 30 P. 
Supp. 647, affirmed. C.C.A., Gall v. 
Union Bag & Paper Corporation, 
116 P.2d 27. certiorari denied 61 


S.Ct. 837, $13 U.S. 559, 85 L.Ed. 
1519—Belanger v. Hopeman Bros., 
D.C.Me., 6 F.R.D. 459. 
lowa.—Umthun v. Day & Zimmer- 
raan, 16 N.W.2d 258, 2S5 lowa 293. 
La,—Lyons v. H. K, Fergmson Co., 
App., 16 So.2d 687. 

Miss.—Southern Package Corpora¬ 
tion V. Walton. 11 So.2d 912, 194 
Miss. 57 3, reversed on other 

grounds 64 S.Ct. 320, 320 U.S. 540, 

88 L.Ed. 298. 

N.y.—Stoike v. First Nat. Bank of 
City of New York, 36 N.Y.S.2d 
390, 264 App.Div. 585, reversed on 
other grounds 48 N.E.2d 482, 290 
N.y. 195, certiorari denied 64 S. 
Ct. 50, 320 U.S. 762, 88 L.Ed. 455 
—Creno v. Caruso Produce Co., 
60 N.Y.S.2d 134—Schneider v. 
Sports Vogue, 35 N.y.S.2d 341. 
Or.—^Fullerton v. Lamm, 163 P.2d 
941, 177 Or. 655, rehearing denied 
165 P.2d 63, 177 Or. 655. 

Tenn.—S. H. Robinson & Co. v. La- 
rue, 1'56 S.W.2d 432, 178 Tenn. 197. 
Wash.—Cotton v. Weyerhaeuser 
Tlmber Co., 147 P.2d 299, 20 Wash. 
2d 300. 

80. U.S.—Timberlake v. Day & Zlm- 
merman, D.C.Iowa, 49, F.Supp. 28 
—McNorrill v. Gibbs, D.C.S.C., 45 
F.Supp. 363. 

N.Y.—Steiner v, Pleasantville Con- 
structors, 46 N.y.S.2d 120, 181 

Misc. 798, modifled on other 
grounds 49 N.y.S.2d 42, 182 Misc. 
66, affirmed '54 N,Y.S.2d 700, first 
case, 269 App.Div. 738. 

81. U.S.—^Walling v. American Nee- 
dlecrafts, C.C.A.B:y., 139 F.2d 60. 

82. U.S.—Wilkinson v. Noland Co., 
D.O.Va., 40 F.Supp. 1009. 

83. U.S.—Brooklyn Sav. Bank v. 
0’Neil, N.y., 65 S.Ct. 895, 324 U. 
S. 697, 89 L.Ed. 1296, rehearing 
denied 65 S.Ct. 1189, 325 U.S. 893, 

89 L.Ed. 2005 —^Dize v, Maddrix, 
N.y., 65 S.Ct. 895, 324 U.S. 697, 89. 
L.Ed. 1296—^Arsenal Bldg. Corp. v. 
Greenberg, N.Y., 55 S.Ct. 896, 324 

U. S. 697, 89 L.Ed. 1296—Fleming 
v. Warshawsky & Co., C.C.A.I11., 
123 P.2d 622—Walling v. McKay, 
D.C.Neb., 70 F.Supp. 160—Walling 
v, Bank of Waynesboro, Ga., D.C. 
Ga., 61 F.Supp. 384—^Plourde v. 
Massachusetts Cities Realty Co., 
D.C.Mass., 47 F.Supp. 668—Hutch- 
inson v. William C. Barry, Inc., D. 
C.Mass., 44 F.Supp. 829—Maddox 

V. Jones, D.C.Ala., 42 F.Supp, 35— 
Fleming v. Cudahy Packing Co., 
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D.aCal., 41 F.Supp. 910—TVilltln- 
son V. Noland Co., D.C,Va., 40 F. 
Supp. 1009. 

N.J.—Sermond v. Lotz, 47 A.2d 432, 
24 N.J.Misc. 182. 

N.Y.—Hurewitz v. Henry Moss & 
Co., 49 N.Y.S.2d 106. 

Slmilar statements of pnxpose 

(1) Generally. 

U.S.—^Walling v. Portland Terminal 
Co., Me., 67 S.Ct. 639, 330 U.S. 148, 

91 L.Ed.-^Walling v. Harris, 

D.C.Tenn., 68 F.Supp. 146—^Walling 
V. Jacksonville Terminal Co., D.C. 
Fla»,^ 55 F.Supp. 302, affirmed, C.C. 
A., 148 F.2d 768—Cushway v. 

Stork Engineering Co., D.C.Mich., 
'51 F.Supp. 568, affirmed, C.C.A., 
142 F.2d 463—Plourde v. Maaaa- 
chusetts Cities Realty Co., D.C. 
Mass., 47 F.Supp. 668—Tolliver v. 
Cudahy Packing Co., D.C.Tenn., 39 
F.Supp. 337—Fleming v, Tidewater 
Optical Co., D.C.Va., 35 F.Supp. 
1016. 

Conn.—Swiss Cleaners v. Danaher, 
27 A.2d 806, 129. Conn. 338. 

Okl.—Ille V. Travis Oil Corp., 164 
P.2d 998, 196 Okl. 332. 

Tex.—^D. & L. Production Co. v. Cu- 
niff, Civ.App., 165 S.W.2d 933, er¬ 
ror dismissed. 

(2) The purpose is to eliminate la¬ 
bor conditions detrimental to the 
general welfare of workers.—Ten- 
nessee Coal, Iron & Railroad Co. v. 
Muscoda Local No. 123, C.C.A.Ala., 
135 F.2d 320, rehearing denied 137 
F,2d 176, affirmed 54 S.Ct. 698, 321 
U.S. 590, 88 L.Ed. 949, rehearing de¬ 
nied 64 S.Ct 1257, 322 U.S. 771, 88 
L.Ed. 1596. 

(3) The purpose is to establish 
minimum wages and maximum 
hours. 

U.S.—Helena Glendale Ferry Co. v. 
Walling, C.C.A.Ark., 132 F.2d 616 
—^Lynch v. Vincent, D.C.Mo., 65 F. 
Supp. 44. 

Ohio.—Floyd v. Du Bois Soap Co., 
App., 38 N.E.2d 919, reversed on 
other grounds 41 N.E.2d 393,' 139 
Ohio St. 620, reversed on other 
grounds 63 S.Ct. 159, 317 U.S. 596, 
87 L.Ed. 488. 

Okl.—Skelly Oil Co. v. Jackson, 148 
P.2d 182, 19,4 Okl. 183. 

(4) The statute is intended to 
place a floor under wages and a ceil- 
ing over hours of employment. 

U.S.—^White V. Witwer 'Grocer Co.» 
I C.C.A.Iowa, 132 F.2d 103. 
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and lowest paid of the nation’s working population, 
who lack sufficient bargaining power to secure 
for themselves a minimum subsistence wzgtM It 
has been held that the statute is also intended to 
promote the reduction of working hours^s and the 
spreading of employmentSS by placing financial 
pressure on employers through overtime pay re- 
quiremcnts;S7 but it has been held; on the other 
hand, that the statute is primarily concerned with 
the elimination of substandard wages, regardless 
of the number of hours worked or the effect of 
fatigue on workers,S8 and that overtime pay re- 


quirements are designed to compensate employees 
for the burden of a work week in excess of the 
hours fixed by the statute.The statute is also 
designed to eliminate labor disputes^O and to pro¬ 
mote economic stability through increased purchas- 

ing power. 91 

The statutory purpose is to establish a uniform 
national poHcy applicable to all industries^s and to 
fix wages, not for particular individuals and com- 
panies, but industry-wide, on a basis which the in- 
dustry can stand, and under conditions which, if 


N.M.—^Wilson Oil Co. v. Hardy, 164 j 
P.2d 209, 49 N.M. 337, 162 A.L.R. 
292. 

(5) The main purpose is to main- 
tain a decent Standard of livingr.— 
Fleming' v. A. H. Belo Corporation, 
C.C.A.Tex., 121 F.2d 207, affirmed 
Walling V. A. H. Belo Corporation, 
62 S.Ct. 1223, 16 U.S. 624, 86 F. 1‘716, 
rehearing denied 63 S.Ct. 76, 317 U. 
S. 706, 87 L.Ed. ‘&63—Fleming v. 
Stone, D.C.Ill., 41 F.Supp. 1000, re- 
"versed on other grounds, C.C.A., 
■Walling V. Stone. 131 F.2d 461. 

iSocial progress 

The Fair Labor Standards Act is 
-designed to extend the frontiers of 
social progress by insuring to all 
.able-bodied working men and wo- 
mien a fair day's pay for a fair day's 
work. 

A. H. Phillips, Inc., v. Walling, 
Mass., 6'5 S.Ct. 807, 324 U.S. 490, 

89 L.Ed. 109'5, 157 A.L.R. 876— 

Walling V. Snyder Min. Co., D.C. 
Minn., 66 F.Supp. 725. 

:Pa.—Say v. Prior Oil Co., 43 A.2d 
417, 157 Pa.Super. 629. 

'Statutory deolaratlon of purpose 
Under provision of Fair Labor 

.Standards Act that purpose of act is 
■to eliminate as rapidly as practica- 
ble in industries engaged in com- 
merce or in production of goods for 
commerce, labor conditions detri- 

mental to maintenance of minimum 
Standard of living necessary for the 
health, efiiciency and general well- 
being of workers, the words “labor 
conditions” comprehend both wages 
-and hours, and maintenance of j 
“minimum Standard of living” em- 
braces both problem of eliminating 
starvation wages and problem of 
cutting down excessive hours of la¬ 
bor.—Bumpus V. Continental Baking 
Co., C.C.A.Tenn., 124 F.2d 549, 140 
A.L.R. 1258, certiorari denied Con¬ 
tinental Baking Co. v. Bumpus, 62 
S.Ct. 130-5, 316 U.S. 704, 86 L.Ed. 
17'72. 

-84. U.S.—D. A-. -Schulte, Inc., v. 
Gangi, N.T., 66 S.Ct. 925, 328 U. 
S. 108, 90 L.Ed. 1114, 167 A.L.R. 
208—Brooklyn Sav. Bank v. 0'Neil, 
N.T., '6'5.S.Ct. 895, 324 U.S. 697, 89 


L.Ed. 1296, rehearing denied 65 S. 
Ct. 1189, 325 U.S. 893, 89 L.Ed. 
2005—Dize v. Maddrix, N.Y., 65 
S.Ct. 89*5, 324 U.S. 697, 89 L.Ed. 
1296—^Arsenal Bldg. Corp. v. 
Greenberg, N.T., 65 S.Ct. 895, 324 

U. S. 697, 89 L.Ed. 1296—Davis v. 
Rockton & R. R. R., D.C.S.C., 6-5 
F.Supp, 67. 

Ark.—^Duke v. Helena-Glendale Fer- 
ry Co., 159 S.W.2d 74, 203 Ark. 
865, 139 A.L.R. 1404. 

Beluforciug bargaiuiug power 
The two major purposes of the 
statute are to reinforce employee 
bargaining power concerning wages 
by prohibiting wage rates below a 
certain level and reinforce employee 
bargaining power concerning hours 
of labor by exerting flnancial pres¬ 
sure on the employer to limit hours 
to a certain level.—Murray v. No- 
blesville Milling Co., C.C.A.Ind., 131 
F.2d 470, certiorari denied 63 S.Ct. 
832, 318 U.S. 775, 87 L.Ed. 1145. 

85. U.S.—Robertson v. Alaska Ju- 
neau Gold Min. Co., C.C.A.Cal., 157 
F.2d 8'7'6. 

Ky.—Harned v. Atlas Powder Co., 
192 S.W.2d 378, 301 Ky. 517. 

Tex.—^D. & L. Production Co. v. Cu- 
nifC, Civ.App., 165 S.W.2d 933, er¬ 
ror dismissed, 

Va.—Tidewater Optical Co. v. Witt- 
kamp, 19 'S.E.2d 897, 179 Va. 645. 

86. U.S,—Jewell Ridge Coal Corp. 

V. Local No. 6167, United Mine 
Workers of America, Va., 65 S.Ct. 
1063, 32'5 U.S. 161, 89 L.Ed. 1534, 
rehearing denied 65 S.Ct. 1550, 325 
U.S. 897, 89 L.Ed. 2007—Southland 
Gasoline Co. v. Bayley, Ark. & 
Md., 63 'S.Ct. 917, 319 U.S. 44, 87 
L.Ed, 1244—Robertson v. Alaska 
Juneau Gold Min. Co., C.C.A.Cal., 
157 P.2d 876—Shepler v. Crucible 
Fuel Co., C.C.A.Pa., 140 P.2d 371 
—Missel V. Overnight Motor 
Transp, Co., C.C.A.Md., 126 P.2d 
98, affirmed Overnight Motor 
Transp. Co. v. Missel, 62 S.Ct. 
1216, 316 U.S. 6‘72, 86 L.Ed. 1682, 
rehearing denied 63 S.Ct. 76, 317 
U.S. 706, 87 L.Ed. 563. 

Beductiou of unemploymeut 

One of the purposes of the statute 
is to reduce unemployment without 


ftnancially hurting industry or its 
employees.—^Williams v. General 
Mills, D.aOhio, 39 F.Supp. 849, re- 
versed on other grounds, O.C.A., 132 
P.2d 367, 144 A.L.R. 1371. 

87. U.'S.—Walling v. Helmerich & 
Payne, Okl., 65 S.Ct. 11, 323 U.S. 
37, 89 L.Ed. 29—Murray v. Nobles- 
ville Milling Co., C.C.A.Ind., 131 F. 
2d 470, certiorari denied 63 S.Ct. 
832, 318 U.S. 775, 87 L.Ed. 1145. 

Okl.—Ille V. Travis Oil Corp., 164 P. 
2d 998. 196 Okl. 332. 

88. U.S.—^Walling v. Comet Car- 
riers. C.C.A.N.Y., 151 F.2d 107, cer¬ 
tiorari dismissed Comet Carriers 
V. Walling, 66 S.Ct. 1007, 328 U.S. 
819, 90 L.Ed. 1600. 

88. U.S.—Jewell Ridge Coal Corp. 
v. Local No. 6167, United Mine 
Workers of America, Va., 65 S.Ct. 
1063, .325 U.S. 161, 89 L.Ed. 1534, 
rehearing denied 6'5 S.Ct. 1550, 
325 U.S. 897, 89 L.Ed. 2007—Wall¬ 
ing V. Helmerich & Payne, Okl., 65 
S.Ct. 11, 323 U.S. 37, 89 L.Ed. 29— 
Overnight Motor Transp. Co. v. 
Missel, 62 S.Ct. 1216, 316 U.S. 672, 
86 L.Ed. 1682—White v. Witwer 
Grocer Co., C.C.A.Iowa, .132 F.2d 
10S—Fleming v. A. H.*Belo Corpo- 
i ration, C.C.A.Tex., 121 F.2d 207. 
affirmed Walling v. A. H. Belo 
Corporation, 162 S.Ct, 1223, 316 U. 
S. 624, 86 L.Ed. 1716, rehearing de¬ 
nied 63 S.Ct. 76, 317 U.S. 706, 87 
L.Ed. '563—Fleming v. Stone, D.C. 
111., 41 F.Supp. 1000, reversed on 
other grounds, C.C.A., Walling v. 
Stone, 131 F.2d 461. 

Ky.—Black Mountain Corporation v. 
Adkins, 133 S.W.2d 900, 280 Ky. 
61'7. 

Okl.—Ille V. Travis Oil Corp., 164 P. 
2d 998, 196 Okl. 332. 

90. U.S.—^Fl^ming v. Cudahy Pack- 
ing Co.. D.C.Cal., 41 F.Supp. 910. 

91. U.S.—Missel V. Overnight Mo¬ 
tor Transp. Co., C.C.A.Md., 125 F. 
2d 98, affirmed Overnight Motor 
Transp. Co. v. Missel, 62 S.Ct. 
1216, 316 U.S. 572, 86 L.Ed. 1682, 
rehearing denied 63 S.Ct. 76, 317 
U.S. 706, 87 L.Ed. 563. 

92. U.S.—^Walling v. Consumers Co., 
C.C.A.I11., 149 F.2d 626. 
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classification is required in the industry, will not 
give one section of it a competitive advantage over 
another.33 it is not the policy to put small con- 
cerns out of business but to correct and eliminate 
designated conditions in particular Industries with- 
out substantially curtailing employment or earning 
power.®^ The statute protects employees against 
extremely low wages and sudden changes therein, 
and at the same time protects the employer under a 
plan which would justify him in expecting continu- 
ous Service and the benefit of experienced and sat- 
isfied employees.^s 

Congress intended to achieve a national uniform 
policy of guaranteeing compensation for all work 
or employment engaged in by employees covered 
by the statute,9^ and not to codify or perpetuate 
those customs and contracts which allowed an em¬ 
ployer to claim all of an employee’s time while com- 
pensating him for only a part of it.^*^ The statute 
is not intended to interfere with methods and prac- 
tices by which compensation is paid,®^ and its pur- 


pose is not to create new wage liabilities, but, where 
a wage liability exists, to measure it by 5tandards 
fixed by law.^^ The statutory intent is that both 
employee bargaining power and the statute shall in- 
fluence hours of work, but that only employee bar¬ 
gaining power shall influence wages as long as they 
are equal to or above the statutory minimum.l 

As a rcgulation of interstate commeres, The Fair 
Labor Standards Act is a statute regulating inter¬ 
state commerce, in a matter of national concern,^ 
but its purpose is not so much to regulate interstate 
commerce as such as it is, through the exercise of 
legislative power, to prohibit the shipment of goods 
in interstate commerce if they are produced under 
substandard labor conditions.3 It has been held 
that the statute extends federal control in the field 
of working conditions throughout the* farthest 
reaches of the channels of interstate commerce,^ 
but it is not intended to be coextensive with the 
limits of the power of congress over commerce® 
and it does not manifest an intent to extend the 


93. U.S.—Columbus & G. Ry. Co. v. 
Administrator of Wage and Hour 
Division, U. S. Department of La¬ 
bor, C.C.A.5, 126 F.2d 136. 

94. U.S.—Walling v. Plymouth Mfg. 
Corporation, D.C.Ind., 46 F.Supp. 
433, afflrmed, C.C.A., 139 F.2d 178, 
certiorari denied 64 S.Ct. 1144, 322 

U. S. 741, 88 L.Ed, 1574. 

96. U.S.—Green Head Bit & Supply 
Co. v. Hendricks. D.C.OkL, 49 F. 
supp. «gs. 

96. U.S.—Jewell Ridge Coal Corp. 

V. Local No. 6167, United Mine 
Workers of America, Va., 65 S.Ct. 
1063, 325 U.S. 161, 89 L.Ed. 1534, 
rehearing denied 65 S.Ct. 15-50, 325 

U. S. 897, 89 L.Ed. 2007. 

7rxiits of toil 

The Fair Labor Standards Act is 
intended to secure to workmen the 
fruits of their toil and exertion.— 
Tennessee Coal, Iron & R. Co. v. 
Muscoda Local No. 123, Ala., 64 S.Ct, 
698, 321 U.S. 590, 88 L.Ed. 949, 152 
A.L.R. 1014, rehearing denied 64 S. 
Ct. 1357, 322 U.S. ‘771, 88 L.Ed. 1596. 

97. U.S.—Jewell Ridge Coal Corp. 

V. Local No. 6167, United Mine 
Workers of America, Va., 65 S.Ct. 
1063, 325 U.S. 161, 89 L.Ed. 1534. 
rehearing denied 65 S.Ct. 1550, 325 
U.S. 897, 89 L.Ed. ^2007—Tennesse-e 
Coal, Iron & R. Co. v. Muscoda Lo¬ 
cal No. 123, Ala,, 64 S.Ct. 698, 321 
U.S. '590, 88 L.Ed. 949, 152 A.L.R. 
1014, rehearing denied 64 S.Ct. 
1257, 322 U.S. 771, 88 L.Ed. 1596 
—Johnson v. Dierks Lumber & 
Coal Co., C.C.A.Ark., 130 P.2d 116. 

98. U.S.—Southern Ry. Co. v. 
Black, C.C.A.N.C., 127 P.2d 280. 

99. U.S.—^Walling v. Jacksonville 


Terminal Co., C.C.A.Fla., 148 F.2d 
768—Bowman v. Pace Co., C.C.A. 
Fla., 119 P.2d 858—^Dugas v. Nash- 
ua Mfg. Co., D.C.N.H., 62 F.Supp. 
846, appeal dismissed, C.C.A., 154 
P.2d 655—^Walling v. Jacksonville 
Terminal Co., D.C.Fla., 65 F.Supp. 
302, affirmed, C.C.A., 148 P.2d 76S 
—Walling V. Todd, D.C.Pa., 52 F. 
Supp. 62, motion d«nied 3 F.R.D. 
490. 

Ezisting relatlousliips 

The purpose of Fair Labor Stand¬ 
ards Act was to apply the new law 
to existing relationships, and not to 
impose on one person a wage lia¬ 
bility to another to whom ftrst per¬ 
son had not previously been liable 
for wages.—Brown v. Minngas Co., 
D.C.Minn., 51 F.Supp. 363. 

1. U.S.—Murray v. Noblesville 

Milling Co., C.C.A.Ind., 131 P.2d 
470, certiorari denied 63 S.Ct. 832, 
318 U.S. 776, 87 L.Ed. 1145. 

2. U.S.—Davis v. Rockton & R. 

R. R., D.C.S.C., 65 F.Supp. 67. 
Application of statute as restricted 

to employees engaged in dbmmerce 
or in the production of goods for 
commerce see infra § 151 (6)-151 
( 9 ). 

3. U.S.—Roland Electrical Co. v. 
Walling, Md„ 66 S.Ct. 413, 326 U. 

S. 657. 90 L.Ed. 3S3. 

Wyo.—Atwater v. Gaylord, 184 P.2d 
437. 

4. U.S.—Overstreet v. North Shore 
Corporation, Fla., 63 S.Ct. 494, 318 

U. S. 125, 87 L.Ed. 656—Kew Mexi- 

co Public Service Co. v. Engel, C. 
C.A.N.M., 145 F.2d 636—Walling 

V. Mutual Wholesale Food & Sup¬ 
ply Co„ C.C.A.Minn., 141 F.2d 331. 

622 


Broadeued couceptiou 
The statute has greatly broadened 
the conception of “interstate com¬ 
merce" and extended its comprehen- 
sion of the instrumentalities em- 
ployed as a means af removing bur- 
densome inequalities and as a meas¬ 
ure of social justice, striking down 
court opinions refle-cting a narrower 
view and hurdling Judicial abstrac- 
tions thought defeative of its pur¬ 
pose.—^Horton v. Wilson & Co., 25 S. 
E.2d 437, 223 N.C. 71. 

5. U.S.—10 East 40th St. Bldg. v. 
Callus, N.T., 65 S.Ct. 1227, 32'5 
U.S. 578, 89 L.Ed. 1806, 161 A. 
L.R. 1263—E. C. Schroeder Co. v. 
Clifton, C.C.A.Okl., 153 P.2d 885, 
certiorari denied 66 S.Ct. 1351, 
1353, 328 U.S. 858, 90 L.Ed. 1629, 
rehearing denied 67 S.Ct. 33, 329 
U.S. 821, 91 L.Ed. —— —^Walling v. 
Amidon, C.C.A.Colo,, 153 P.2d 159 
—^Rucker v. First National Bank 
of Miami, Okl., C.C.A.Okl., 138 F. 
2d 699. certiorari denied 64 S.Ct, 
524, 321 U.S. 769, S8 L.Ed. 1065— 
Baloc V. Poley Bros., D.C.Minn., 
68 F.Supp. 533—Gillette v. Rock- 
land Coaches, D.C.N.T., 50 F.Supp. 
617, affirmed, C.C.A., 142 F.2d 616 
—Ouendag v. Gibson, D.C.Mich., 
49 F.Supp. 379. 

Ark.-Couch v. Ward, 168 S.W.2d 
822, 205 Ark, 308. 

Mo.—Pountain v. St. Joseph Water 
Co., ISO S.W.2d 28, 352 Mo. 817. 
N.T.—In re New York Title & Mort- 
gage Co. (Series N-103), 39 N.Y.S. 
2d 893. 179 Misc. 789. 

]&ocal business 

Congress did not, in the enactment 
of the Fair Labor Standards Act, 
intend to exert the full measure of 
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regulatory powers of the federal government to 
merely incidental and negligible transactions or to 
erabrace effects on interstate commerce which are 
indirect and remote.® 

The Portal-to-Portal Act of 1947, 29 U.S.CA. §§ 
251-262, to the extent that it purports to modify 
rights and obligations created by the Fair Labor 
Standards Act, was designed to promote the public 
interest by the exercise of a power akin to the police 
power of a state.*^ 

State statutes, Some state statutes provide for a 
minimum wage scale to be adopted and to be put in 
effect as regards any “sweatshop occupation,** that 
is, any business or occupation which pays to its 
employees an unfair and oppressive scale of wage.® 
The purpose of such a statute is to protect em¬ 
ployees against oppression by their employers in 
paying them too small a wage.® 


§ 151(2). Validity 

Generally congress undep Its power to regulate Inter¬ 
state commerce may regulate the wages to be paid by 
employers engaged in such commerce. Some state stat¬ 
utes regulating wages have been held valid but other 
statutes have been held invalid. 

Although it has been broadly stated that con¬ 
gress has no power to fix the price of labor,as a 
general rule congress under its power to regulate 
interstate commerce may regulate the wages to be 
paid by employers engaged in such commerce.ii 
Accordingly the Fair Labor Standards Act, 29 U.S. 
C.A. § 201 et seq, fixing minimum wages and pre- 
scribing additional compensation for hours worked 
in excess of a specified number per week has been 
held valid,^^ and the Portal-to-Portal Pay Act of 
1947, 29 U.S.CA. §§ 251-262, to the extent that it 


its commerce power but instead pro- 
posed to leave local business to the 
protection of the state, thus requir^ 
ing observation of limitation that 
courts are not free to absorb by 
judicial process essentially local ac- 
tivities which congress in the exer¬ 
cise of its judgment did not see fit 
expressly or by fair implication to 
brifig within scope of the act.—^E. C. 
Schroeder €o. v. Clifton, *C.O.A.Okl., 
153 P,2d 385, certiorari denied 66 S. 
Ct. 1351, 1353, 328 U.S. 858, 90 L.Ed. 
—rehearing denied 67 S.Ct. 83, 
329 U.S. 821, 91 L.Ed. -. 

6. Ark.—^Couch v. Ward, 168 S.W. 
2d 822, 205 Ark. 308. 

7. U.S.—^Darr v. Mutual Life Ins. 
Co. of N. T., D.C.N.T., 72 F.Supp. 
752. 

8. €onn.—Swiss Cleaners v. Dana- 
her, 27 A.2d 806, 129 Conn, 338. 

9. Conn.—Swiss Cleaners v. Dana- 
her, supra. 

10. N.T.—'Cline v. Consumers' Co- 
op. Gas & Oil Co.. 274 N.T.S. 362, 
152 Misc. 653. 

Delegation of legislative power to 
prescribe minimum wages see 
Constitutional Law § 138 b (2'5). 
Validity of minimum wage statutes 
under: 

Due process clause see Constitu¬ 
tional Law § 689. 

Equal protection of law clause see 
Constitutional Law § 515. 
Liberty to contract clause see Con¬ 
stitutional Law § 211. 

11. U.S.—Morgan v. Atlantic Coast 
Line R. Co., D.C.Ga., 82 P.Supp. 
617—^Andrews v. Montgomery 
Ward & Co., D.C.Ill., 30 P.Supp. 
380, affirmed, C.C.A., Fleming v. 
Montgomery Ward & Co., 114 P.2d 
384, certiorari denied Montgomery 
Ward & Co. v. Fleming, 61 S.Ct. 
71, 311 U.S. 'SSO, 86 L.Ed. 446. 


12. U.S.—Opp Cotton Mills v. Ad¬ 

ministrator of Wage and Hour Di- 
vision of Department of Labor, 61 

S.Ct. -524, 312 U.S. 126, 6‘57, 85 L. 
Ed. 624—U. S. V. Darby, Ga., 61 
S.Ct. 451, 312 U.S. 126, 657, 85 
L.Ed. 609, 132 A.L.R. 1430—Wall- 
ing V. Peoples Packing Co., C.C.A. 
Okl., 132 P.2d 236, certiorari de¬ 
nied Peoples Packing Co. v. Wall- 
ing. 63 S.Ct. 831, 318 U.S. 774, 87 
L.Ed. 1144—Carleton Screw Prod¬ 
ucts Co. V. Fleming, C.C.A.Minn., 
126 P.2d 537, certiorari denied 63 
S.Ct. 54, 317 U.S. '634, 87 L.Ed. 
'511—Florida EYuit & Produce v. 
U. S., C.C.A.Fla., 117 F.2d 506— 
Walling V. Peavy-Wilson Lumber 
Co., D.C.La., 49 F.Supp. 846— 
Application of Walling, D.C.N.J., 
49 F.Supp. 659, reversed on other 
grounds, C.C.A., Walling v. News 
Printing Co., 148 F.2d 67, affirmed 
News Printing Co. v. Walling, 66 

S. Ct. 494, 326 U.S. 186. 90 L.Ed. 

614, 166 A.L.R. 531—Sunshine 

Mining Co. v. Carver, D.C.Idaho, 
41 P.Supp. 60—Fleming v. Atlan¬ 
tic Co., D.C.Ga., 40 P.Supp. 654, 
affirmed, C.C.A., Atlantic Co. v. 
Walling, 131 P.2d 618—Magann v. 
Long’s Baggage Transfer Co., D. 

C. Va., 39 F.Supp. 742—^Fleming v. 
Arsenal Bldg. Corporation, D.C.N. 

T. , 38 F.Supp. 207, reversed on 

other grounds, C.C.A., 125 P.2d 

278, affirmed Arsenal Bldg. Cor¬ 
poration V. Walling, 62 S.Ct. 1116, 
316 U.S. '517, 86 L.Ed. 1638—Flem¬ 
ing V, A. B. Kirschbaum Co., D.C. 
Pa., 38 F.Supp. 204, affirmed, C.C. 
A., 124 P,2d 567, affirmed Kirsch¬ 
baum V. Walling, 62 S.Ct. 1116, 316 

U. S, 517, 86 L.Ed. 1638—Fleming 

V. Wood-Fruitticher Grocery Co., 

D. C.Ala., 37 P.Supp. 947—Berger 
V. Clouser, D.C.Pa., 36 P.Supp. 168 
— Jacobs V. Peavy-Wilson Lumber 
Co., D.C.La., 33 F.Supp. 20'6—U. S. 
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V. Feature Frocks, D.C.Ill., 33 P. 
Supp. 206—U. S. V. Walters Lum¬ 
ber Co., D.C.Pla., 32 P.Supp. 65. 
Ky.—Harrison v. Herzig Building & 
Supply Co., 161 S.W.2d 908, 290 
Ky. 445. 

N.T.—Hrennan v. Community Serv¬ 
ice Soc. of New York, 45 N.T.S. 
2d 825, 181 Misc. 637—Garrity v. 
Bagold Corporation, 42 N.Y.S.2d 
2'57, 180 Misc. 120, modified on 
other grounds 46 N.Y.S.2d 637, 267 
App.Div. 353—^Atkocus v. Terker, 
30 N.Y.S.2d 628. 

Ohio.—Ployd v. Du Bois Soap Co., 
App., 38 N.E.2d 919, reversed on 
other grounds 41 N.E.2d 393, 139 
Ohio St. 520, reversed on other 
grounds 63 S.Ct. 1'59, 317 U.S. 596, 
87 L.Ed. 488. 

Tex.—Camfield v. West Texas Utili¬ 
ties Co., Civ.App., 170 S.W.2d 552, 
error refused. 

AS applied to paxticular busiuesses 
or employees 

(1) Building service employees of 
large office and loft building, sepa¬ 
rate units of which were rented to 
tenants who were engaged in the 
production of goods for interstate 
commerce.—^Walsh v. '51'5 Madison 
Avenue Corporation, 42 N.T.S.2d 262, 
181 Misc. 219, affirmed 45 N.Y.S.2d 
927, 267 App.Div. 756, affirmed 69 
N.E.2d 183, 293 N.Y. 826. 

(2) Employers dealing in the pro¬ 
duction or sale of commodities for 
transmission in interstate commerce, 
—U. S. V. Walters Lumber Co., D.C. 
Fla., 82 FvSupp. 65. 

(3) Interstate carriers.—Morgan 
V. Atlantic Coast Line R. Co., D.C. 
Ga., 32 F.Supp. €17, 

(4) Newspapers. 

U.S.—^Mabee v. White Plains Pub. 
Co., N.Y., 66 S.Ct. 511, 327 U.S. 
178, 90 L.Ed. 607—Oklahoma Press 
Pub. Co. V. Walling, N. J. & Okl., 
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modifies rights and obligations created by tbe Fair 
Labor Standards Act, has also been held valid.^^ 
It has also been held, in detemiining the validity of 
the Adamson Act of 1916, 39 U.S.St. at L. p 721, 
that, in an emergency arising from a nation-wide 
dispute between railroad companies engaged in in¬ 
terstate commerce and their employees over wages, 
in which a general strike and grave loss and suffer- 
ing are imminent because the disputants are unable 
to agree, congress has the power to prescribe a 
Standard of minimum wages not confiscatory in its 
effects, but obligatory on both parties, to be enforced 
for a reasonable time.^^ 

Numerous decisions have sustained the validity 
of particular provisions of the Fair Labor Stand¬ 
ards Act, as with respect to exemption of certain 
employees,^5 conferment of certain powers on the 
administrator of the wages and hours division,^® 


requiring employers engaged in interstate commerce 
to keep records of employees and of wages and 
hours of empIoyment,^7 fixing the terms on which 
overtime may be worked,iS and authorizing the re- 
covery of liquidated damages and attorney’s fees.^® 
It has 'been held that claims for minimum wages, 
overtime compensation, liquidated damages, and 
penalties under the Fair Labor Standards Act are 
not vested property rights within the protection of 
the constitution, but that they are simply statutory 
rights and may be withdrawn by congress at any 
time before ripening into final judgment.^O 

Adyninistrative regtdations under Fair Labor 
’ Standards Act. Regulations promulgated by the 
administrator of the wages and hours division in 
accordance with the provisions of the Fair Labor 
Standards Act have generally been held valid,2l 
and it has been held that the burden is on those 


66 S.Ct. 494, 327 U.S. 1S6, 90 L.* 
Ed. 614. 166 A.L.B. S31—Applica¬ 
tion of TValling, D.C.N.J., 49 P. 
Supp. 659, reversed on oth«r 
grrounds, C.C.A., Mailing- v. Kews 
Printing Co., 148 F.2d 57, Affirmed 
News Printing Co. v. Walling, 66 

S. Ct. 494. 326 U.S. 1S6. 90 L.Ed. 
614, 166 A.L.R. 531~-Flemiiig v, 
Lowell Sun Co., D.C.Mass., 36 F. 
Supp. 320, vacated on other 
grounds, C.C.A., Lowell Sun Co. 
V. Fleming, 120 F,2d 213, affirmed 
Holland v. Lowell Sun Co., 62 S. 
Ct. 793, 315 U.S. 784. 86 L.Ed. 1190. 

N.T.—Mabee v. White Plalns Pub. 
Co,. 41 N.T.S.2d 534. ISO Misc. 8, 
reversed on other grounds 45 N. 

T. S.2d 479. 267 App.Div. 284, af¬ 
firmed 58 N.E.2d 520, 293 N.T. 781, 
motion denied 60 N.E.2d 488, 294 
N.T. 701, reversed on other 
grounds 66 S.Ct. 511. 327 U.S. 178. 
90 L.Ed. 607. 

13. U:S.—Darr v. Mutual Lifo Ins. 
Co. of N. T.. D.C.N.T.. 72 F.Supp. 
752. 

14. U.S.—Wilson v. New, Mo., 37 S. 
Ct. 298, 243 U.S. 332, 61 L.Ed. 755. 

39 C.J. p 69 note 23. 

15. iCS.—Oklahoma Press Pub. Co. 
v. Walling, N.J. & Okl., 66 S.Ct. 
494, 327 U.S. 186, 90 L.Ed. 614, 
166 A.L.R- 531—Florida Fruit & 
Produce v. U. S., C.C.A.PIa., 117 
P.2d 506. 

partioiilar eacemptioiLS 

(1) Small weekly and semiweekly 
newspapers. 

U.S.—Mabee v. White Plains Pub. 
Co., N.T., 66 S.Ct. 511, 327 U.S. 
178, 90 L.Ed. 607—Walling v. Sun 
Pub. Co., D.C.Tenn., 47 F.Supp. 
180, affirmed, C.C.A., 140 P.2d 445, 
certiorari denied 64 S.Ct. 946, 322 

U. S. 728, 88 L.Ed. 1564—Fleming 
T. Lowell Sun Co., D.C.Mass., 86 ^ 


F.Supp. 320, vacated on other' 
grounds, C.C.A., Lowell Sun Co. v. ; 
Fleming, 120 F.2d 213, affirmed 
Holland v. Lowell Sun Co., 62 S.Ct. 
793, 315 U.S. 784, 86 L.Ed. 1190. 
N.T.—Mabee v. White Plains Pub. 
Co., 41 N.T.S.2d 534, 180 M'sc. 8, 
reversed on other grounds 45 N. 
T.S.2d 479, 267 App.Div. 284, af¬ 
firmed '58 N.E.2d 520. 293 N.T. 781, 
motion denied 60 N.E.2d 848, 294 
N.T. 701, reversed on other 
grounds 66 S.Ct. 511, 327 U.S. 178. 
90 L.Ed. 607—Mabee v. White 
Plains Pub. Co., 38 N.T.S.2d 231, 
179 Misc. 832. 

(2) Truck drivers engaged in' 
transportation across state lines.— 
\Valling V. Griffin Cartage Co., D.C. 
Mich., 63 F.Supp. 39*6, affirmed, C.C. 
A., Griffin Cartage Co. v. Walling, 
153 F.2d 687. 

16. U.S.—Opp Cotton Mills v. Ad¬ 
ministrator of W’age and Hour Di¬ 
vision of Department of Labor, C. 
C.A.'5, 111 P.2d 23, affirmed 61 S. 
Ct. 524, 3.12 U.S. 126, 657, 85 L.Ed. 
624. 

ParticTilar powers 

(1) To classify an industry as 
subject to the Fair Labor Standards 
Act.—^Walling v. Daily Press, D.C. 
Va, 58 F.Supp. 792. 

(2) To define “employee employed 
in a bona fide oxecutive capacity.” 
—Devoe v. Atlanta Paper Co., D.C. 
Ga., 40 F.Supp. 284. 

(3) To promulgate regulations 
pertaining to conditions under which 
charges for merchandise and rent 
may be credited to an employer as 
wages paid.—^Walling v. Peavy-Wil- 
son Lumber Co., D.C.La,, 49 F.Supp. 
846. 

17. U.S.—^Walling v. Panther Creek 
Mines, C.C.A.I1I., 148 F.2d 604— 
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Andrews v. Montgomery Ward & 
, Co., D.C.Ill., 30 F.Supp. 380, af¬ 
firmed, C.C.A., Fleming v. Mont¬ 
gomery Ward & Co., 114 F.2d 384, 
certiorari denied Montgomery 
Ward & Co. v. Fleming, 61 S.Ct. 
71, 311 U.S. 690, 85 L.Ed. 446. 

18. U.S.—Fleming v. Atlantic Co., 
D.C.Ga., 40 F.Supp. 654, affirmed, 

C. C.A., Atlantic Co. v. Walling, 181 
F.2d 518. 

19. U.S.—0vernight Motor Transp. 
Co. V. Missel, Md.,.62 S.Ct. 1216, 
316 U.S. 672, 86 L.Ed. 1682—Green- 
berg V. Arsenal Bldg. Corporation, 

D. C.N.T., 50 F.Supp. 700, modified 
on other grounds, C.C.A., 144 P.2d 
292, reversed on other grounds Ar¬ 
senal Bldg. Corporation v. Green- 
berg, 65 S.Ct. 895, 324 U.S. 697, 89 
L.Ed. 1296—Bailey v. Karolyna 
Co., D.C.N.T., 50 F.Supp. 142. 

Ky.— J. P. Schneider & Son v. Jus- 
tice, 168 S.W.2d 591, 293 Ky. 126. 

20. U.S.—Burfeind v. Eagle-Picher 
Co. of Texas, D.C.Tex., 71 F.Supp. 
929. 

21. U.S.—^Walling v. Peavy-Wilson 
Lumber Co., D.C.La., 49 F.Supp. 
846, 

Validity of regulations promulgated 
in connection with definition of ex- 
empt employees see infra §S 151 
(n)-151 <23). 

CurtaUment of profits 

Under provision of Fair Labor 
Standards Act as interpreted by ad¬ 
ministratores regulation plainly de- 
signed to constitutional end of en- 
forcing fair wage and hour Stand¬ 
ard, fact that curtailment of em- 
ployer’s profits on sale of merchan¬ 
dise and renting of houses to em¬ 
ployees incidentally results cannot 
invalidate regulation.—Walling v. 
Peavy-Wilson Lumber Co., supra. 
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who attack the validity of the regtdation to make 
its in validity so mani f est that the court has no 
choice except to hold the regulation inappropriate 
to the end specified in the act22 

Bituminous Coal Conservation Act. Provisions 
of the Bituminous Coal Conservation Act of 1935, 
15 U.S.C.A. § 808 (g), delegating the power to fix 
minimum wages to part of the producers and miners 
of coal and in effect subjecting the dissenting minor- 
ity to the will of the majority in respect of wages 
have been held invalid.23 

National Indusfrial Recovery Act. The provi¬ 
sions of the National Industrial Recovery Act § 1 
et seq, 15 U.S.C.A. § 701 et seq, were held invalid 
as far as they attempted to regulate the fixing of 
wages.24 

State sfatutes. It has been held that the state’s 
power does not extend generally to the regulation 
of wages, 25 and statutes fixing the wages of cer- 
tain trades, such as barbering,26 or requiring the 
payment of time and a half to employees working 


seven days in any work week, but exempting hotels 
and their dining rooms from the operation there- 
of,27 have been held invalid. However, it has also 
been held that it is within the legislative power to 
establish minimum wages, to the extent necessary 
to protect the health or morals of employees,2S and 
to confer on an administrative body the power to in¬ 
vestigate labor conditions and to fix a minimum 
wage and the Industries to which such wage shall 
be applicable.29 

§ 151(3). Construction, Amendment, and Re- 
peal 

The Falr Labor Standards Act shouid be liberally con- 
strued !n accordance with its -obvious intent and purpose, 
and regulations promulgated to effectuate the act shouid 
also be so construed. 

Since the Fair Labor Standards Act, 29 U.S.C.A. 
§ 201 et seq, is remedial and humanitarian in nature, 
as discussed supra § 151 (1), it shouid be liberally 
construed^O in order to accomplish its stated ob- 


02. U.S.—Ralph pKniffht, Inc., v. 
Mantel. C.C.A.Mo., 135 F.2d 514. 

23. XJ.S.—Carter v. Carter Coal Co., 
App.D.C., 56 S.Ct. 855, 298 U.S. 
238, 80 L.Ed. 1160. 

Contra.—R. C. Tway Coal Co. v. 
Glenn, D.C.Ky., 12 F.Supp. 570. 

24. U.S.—Acme, Inc., v. Besson, D.C. 
N.J., 10 F.Supp. 1. 

25. N.Y.—Long* Island R. Co. v. De- | 
partment of Labor of State of 
New York, 177 N.E. 17, 256 N.Y. 
498. 

Validity of minimum wage statutes 
applicable to women and minors, 
and public employees, see infra §§ 
152, 153. 

28. Ark.—Noble v. Davis, 161 S.W. 
2d 189, 204 Ark. 156. 

27. Ky.—Burrow v. Kapfhammer, 
145 S.W.2d 1067, 284 Ky. 753. 

28. Okl.—Associated Industries of 
Oklahoma v. Industrial Welfare 
Commission, 90 P.2d 899, 186 Okl. 
177. 

29. Okl.—Associated Industries of 
Oklahoma v. Industrial Welfare 
Commission, supra. 

30. Ark.—ArmEtrong- v. Walling:, C. 

G.A.Mass., 161 F.2d 615—Walling 
V. Portland Terminal Co., C.C.A. 
Me., 155 P.2d 2l5, certiorari grant- 
ed, 67 S.Ct. 85, 329 U.S. 696, 91 L. 
E<i. —E. C. Schroeder Co. v. 

Clifton. C.C.A.Okl., 153 P.2d 385, 
certiorari denied 66 S.Ct. 1351, 
1353, rehearing denied 67 S.Ct. 33, 

329 U.S. 821, 91' L.Ed.-^Wall- 

ing V. Consumers Co., C.C.A.II1., 
149 P.2d 626—Fox v. 'Summit King 
Mines, C.C.A.Nev., 143 F.2d 926— 
Schwarz v. Witwer Grocer Co., C. 
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C.A.Iowa, 141 F.2d 341, certiorari 
denied 64 S.Ct. 1265, 322 U.S. 758, 
88 L.Ed. 1583—Walling v. Mutual 
Wholesale Food & Supply Co., C. 
C.A.Mlnn., 141 P,2d 331—Walling 
V. Cohen, C.C.A.Pa.. 140 F.2d 453 
—Chapman v. Home Ice Co. of 
Memphis, C.C.A.Tenn., 136 F.2d 
353, certiorari denied 64 S.Ct. 72, 
320 U.S. 761, 88 L.Ed. 454—Rich- 
ardson v. James Gibbons Co., C. 
C.A.Md., 182 F.2d 627, affirmed 63 
S.Ct. 917, 319 U.S. 44, 87 L.Ed. 
1244—Bayley v. Southland Gaso- 
line Co., C.C.AArk., 131 F.2d 412, 
reversed on other grounds South¬ 
land Gasoline Co. v. Bayley, 63 S. 
Ct. 917, 319 U.S. 44. 87 L.Ed. 1244 
—Calaf V. Gonzalez, C.C.A.Puerto 
Rico, 127 P.2d 934—Hamlet Ice Co. 
V. Fleming, C.C.A.N.Y., 127 F.2d 
165, certiorari denied 63 S.Ct. 29, 
317 U.S. 634, 87 L.Ed. 511—Carle- 
ton Screw Products Co. v. Flem¬ 
ing, C.C.A.Minn., 126 F.2d 537, cer¬ 
tiorari denied 63 S.Ct. 54, 317 U.S. 
634, 87 L.Ed. 511—Missel v. Over- 
night Motor Transp. Co., C.C.A.Md., 
126 F.2d 98, affirmed Overnight 
Motor Transp. Co. v. Missel, 62 S. 
Ct. 1216, 316 U.S. 572, 86 L.Ed. 
1682, rehearing denied 63 S.Ct. 76, 
317 U.S. 706, 87 L.Ed. 563—Flem¬ 
ing V. Palmer, C.C.A.Puerto Rico, 
123 F.2d 749, certiorari denied 
Caribbean Embroidery Co-op v. 
Fleming, 62 S.Ct. 942, 316 U.S. 662, 
86 L.Ed. 1739—Bowie v. Gonzalez, 

C. C.A.Puerto Rico, 117 P.2d 11— 
Fleming v. Hawkeye Pearl Button 
Co., C.t!.A.^owa, 113 F.2d 52— 
Pfoser V. Federal Cartridge Corp., 

D. C.Minn., 70 F.Supp. 701—Jack- 
son V. Northwest Airlines, D.C. 
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Minn.., 70 F.Supp. 501—Walling v, 
Northwestern-Hanna Fuel Co., D. 

C. Minn., 67 F.Supp. 833—Walling 
V. Southwestern Greyhound Lines, 

D. O.Mo., 65 F.Supp. 62—^Walling 
V. Moore Milling Co., D.C.Va., 62 
F.Supp. 378—Rigney v. Wilson & 
Co., D.C.W.Va., 61 F.Supp. 801— 
Fellabaum v. Swift & Co., D.C. 
Chio, 54 F.Supp. 353—Lofther v. 
First Nat. Bank of Chicago, D.C, 
IlL, 48 F.Supp. 692, affirmed, C. 
C.A., 138 F.2d 299—Lorenzetti v. 
American Trust Co., D.C.Cal., 45 F, 
Supp. 12S—Tucker v. Hitchcock, D- 

C. Pla., 44 F.Supp. 874—Boyer v. 
Miller Hatcheries, D.C.Iowa, 42 F. 
Supp. 135, reversed on other 
grounds, C.C.A., Miller Hatcheries 
V. Boyer, 131 F.2d 283—Maddox v. 
Jones, D.C.Ala., 42 F.Supp. 35— 
Collins V. Kidd, D.C.Tex., 38 F. 
Supp. 634, reversed on other 
grounds, C.C.A., Collins v. Kidd 
Dairy & Ice Co., 132 F.2d 79— 
Brown v. Carter Drilling Co., D.C. 
Tex., 38 F.Supp. 489—Lefevers v, 
General Export Iron & Metal Co., 

D. C.Tex., 36 F.Supp. 838—Armani 
V. Crucible Steel Co. of America, 
D.C.N.Y., 7 P.R.D. 344—Belanger 
V. Hopeman Bros., D.C.Me,, 6 P.R, 
D. 459. 

Ark.—Duke v. Helena-Glendale Perry 
Co., 159 S.W.2d 74. 203 Ark. 865, 
139 A.L.R. 1404. 

lowa.—Umthun v. Day «fe Zimmer- 
man, 16 N.W.2d 258, 235 lowa 298. 
La.—Lyons v. H. K. Perguson Co., 
App., 16 So.2d 587. 

Miss.—Southern Package Corpora¬ 
tion V. Walton, 11 So.2d 912, 194 
Miss. 573, reversed on • other 
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jectivesSl and in accordance with its obvious intent 
and purpose.^^ In construing the statute the con- 
gressional findings and declaration of policy as set 
fortb in its provisions must be examined with 
care,®3 and arguments founded on common expe- 
rience furnishing the motive of congress for the 
legislation may be material.^'^ In situations not 
precisely covered by the language of the statute, its 
legislative history as well as ali the facts and cir- 
cumstances should be examined to determine its 

applicability.ss 

It has been held that the meaning of the statute 
must in the first instance at least be sought in its 
language, and if that is plain the sole function of 
the court is to enforce it,S6 but it has also been 
held that the intent of the statute should be given 
effect as against mere words when mere words, 
construed alone, would produce legislative or judi- 
cial brigandage.S'^ The words used in the statute 
should not be given a strained or unreasonable 


meaning,SS and the statute should be interpreted to 
enable the administrator to carry out its provisions 
consistent with the constitution and accepted rules 
of construction.3® The definitions contained in the 
act are conlrolling on the courts.^^ 

Construction of rcgulations, Regulations promul- 
gated to effectuate the act should be liberally con¬ 
strued to carry out the purposes of the act^l 
Where the administrator has not assigned a definite 
meaning to particular words'and terms in regula¬ 
tions promulgated by him, the court must assume 
that such particular words or terms are to be given 
their ordinarily understood meaning.42 Jn deter- 
mining the intent and scope of orders of the admin¬ 
istrator, his interpretive rulings are entitled to great 
weight and must be viewed from the standpoint of 

administrative convenience.^3 

Date of taking cffect. The statute by its terms 
took effect on October 24, 1938, and applied to the 
week ending October 29, 1938.'^^ The administra- 


grounds 64 S.Ct. 320, 320 U.S. 640, 

55 L.Ed. 208. 

N.Y.—Stoike v. First Nat. Bank of 
City of New York, 36 N.Y.S.2d 390, 
264 App.Div. 585, reversed on other 
grounds 48 N.E.2d 482, 290 N.T. 
195, certiorari denied 64 S.Ct. 50, 
320 U.S. 762, 88 L.Ed. 455—Creno 
V. Caruso Produce Co., 60 N.Y.S.2d 
134—Schneider v. Sports Vogue, 35 
N.Y.S.2d 341—Atkocus v. Terker, 
30 N.Y.S.2d 628. 

Tenn.—S, H. Robinson & Co. v. La- 
rue, 156 S.W.2d 432, 178 Tenn. 197. 
Wash.—Cotton v. Weyerhaeuser 
Timber Co., p47 P.2d 299, 20 

Wash.2d 300. 

Xiiberal construction, in favor of em- 
ployees 

U.S.—Frank v. McMeekan, D.C.N.Y., 

56 P.Supp. 369. 

Statute must not be iuterpreted 
or applied in a narrow grudging 
manne r. 

U.S.—Tennessee Coal, Iron & R. Co. 
V. Muscoda Local No. 123, Ala., 
64 S.Ct. 698, 321 U.S. 590, 88 L.Ed. 
949, 152 A.L.R. 1014, rehearing de¬ 
nied 64 S.Ct 1257, 322 U.S. 771, 88 
L.Bd. 1596—Walling v. McKay, D. 
C.Neb., 70 P.Supp. 160—Aulen v. 
Triumph Explosi ve, D.C.Md., 58 
P.Supp. 4. 

Or.—Fullerton v. Lamm, 163 P.2d 
941, 177 Or. 655, rehearing denied 
165 P.2d 63, 177 Or. 655. 

.31. U.S.—Conley v. Valley Motor 
Transit Co., C.C.A.Ohio, 139 F.2d 
692—Lofther v. First Nat Bank of 
Chicago, C.C.A.IIL, 138 P.2d 299— 
Ralph Knight Inc., v. Mantel, C. 
C.A.MO., 135 P.2d 514—Walling v. 
Peacock Corp., D.C.Wis., 58 P.Supp. 
*S80—Bartholome v. Baltimore Pire 


Patrol & Despatch Co. of Balti¬ 
more City, D.C.Md., 48 P.Supp. 98. 

32. U.S.—^\^^alling v. National Ice & 
Fuel Corp., C.C.A.I11., 158 P.2d 28— 
Walling V. Rutherford Food Corp., 
C,C.A.Kan„ 156 F,2d 513—Helena 
Glendale Perry Co. v. Walling, C. 
C.A.Ark., 132 F.2d 616—Jackson v. 
Northwest Airlines, D.C.Minn., 70 
P.Supp. 501—Blankenship v. W. U. 
Tei. Co., D.C.W.Va.. 67 P.Supp. 265 
—Lofther v. First Nat. Bank of 
Chicago, D.C.Ill., 48 F.Supp. 692, 
afBrmed, C.C.A., 138 F.2d 299. 

Iiimitatioa 

The provisions of the statute must 
be limited by the declared purpose 
of the act and the definiti on of 
terms.—Cecil v. Gradison, Ohio App., 
40 N.E.2d 958. 

33. U.S.—Missel v. Overnight Mo¬ 
tor Transp. Co., C.C.A.Md., 126 F. 
2d 98, affirmed Overnight Motor 
Transp. Co. v. Missel, 62 S.Ct. 1216, 
316 U.S. 572, 86 L.Ed. 1682, re- 
hearing denied 63 S.Ct 76, 317 U. 
S. 706, 87 L.Ed. 563. 

34. U.S.—U. S. V. Barr & Blooi/\- 
field Shoe Mfg. Co., D.C.N.H., 35 F. 
Supp. 75. 

35. U.S.—Jewell Ridge Coal Corpo¬ 
ration V. Local No. 6167, United 
Mine Workers of America, D.C.Va., 

63 P.Supp. 935, certiorari denied 

64 S.Ct 1267, 322 U.S. 766, 88 L. 
Ed. 1585, reversed on other 
grounds 145 F.2d 10, affirmed 65 S. 
Ct 1063, 325 U.S. 161, 89 L.Ed. 1534, 
rehearing denied 65 S.Ct. 1550, 325 
U.S. 897, 89 L.Ed. 2007. 

36. U.S.—^Fleming v. Hawkeye Pearl 
Button Co., C.C.A.Iowa, 113 P.2d 
52. 

lowa.—^Umthun v. Day & Zimmer- 
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mann, 16 N.W.2d 258, 235 lowa 
293. 

Alteratiou 

Where the meaning of statutory 
language is definite and ciear it can- 
not be altered except by congression- 
al action.—Walling v. L. Wiemann 
Co., C.C.A.Wis., 138 P.2d 602, certio¬ 
rari denied 64 S.Ct. 782, 321 U.S. 785, 
88 L.Ed. 1077. 

37. U.S.—^Williams v. Jacksonville 
Terminal Co., D.C.Pla., 35 F.Supp. 
267, affirmed, C.C.A., 118 P.2d 324, 
affirmed 62 S.Ct 659, 315 U.S. 386, 
86 L.Bd. 914, rehearing denied 62 
S.Ct 909, 315 U.S. 830, 86 L.Ed. 
1224. 

38. U.S.—Dugas v. Nashua Mfg. Co., 
D.C.N.H., 62 F.Supp. 846, appeal 
dismissed, C.C.A., 154 F.2d 655— 
Maddox v. Jones, D.C.Ala., 42 F. 
Supp. 35. 

39. U.S.—^Fleming v, Cudahy Pack- 
ing Co., D.C.Cal., 41 F.Supp. 910. 

40. U.S.—Bernhard v. Metcalfe 
Const. Co., D.C.Neb., 64 F.Supp. 
953. 

41. U.S.—Walling v. Cohen, C.G.A. 
Pa., 140 F.2d 453—Ralph Knight, 
Inc. V. Mantel, C.C.A.Mo., 135 F.2d 
514—Walling v. Peacock Corp., D. 
C.Wis., 68 P.Supp. 880. 

42. U.S.—^Walling v. Newman, D.C. 
lowa, 61 P.Supp. 971. 

43. U.S.—^Walling v. Cohen, C.C.A. 
Pa., 140 P.2d 453. 

44. U.S.—Cabunac v. National Ter- 
minals Corporation, 139 F.2d 853, 
afflrming International Longshore- 
men's Ass*n, Local 816, v. National 
Terminals Corporation, C.C.A.Wis., 
50 F.Supp. 26. 
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tor o£ the wage and hour division has no authority 
to fix the date on which the statute shall apply to a 
certain industry.^® 

Territorial application. The statute is confined in 
application to the territorial limits of the United 
States, its territories, and possessions, and has no 
application to work performed in a foreign coun- 
try>® 

Amendment and repeal. It has been held that the 
Federal Eight-Hour Law amendrnent of 1940 lim- 
iting employment at basic pay to eight hours per 
day did not repeal the provision of the Fair Labor 
Standards Act limiting employment at basic pay to 
forty hours per week>7 

§ 151(4). Existence of Employment Relation- 
ship 

' a. In general 

b. Who are employers 

c. Who are employees 


a. In General 

Generally the Faip Labop Standards Act applies oniy 
to persons who stand In the relationship of employer and 
employee, and in this respect the common-Iaw tests ot 
employment are not of controllinfl signiffcance and the 
act 'may apply to persons and working relatfonships which 
prior to the act were not deemed to fali within the em- 
ployer-employee category. 

As a general rule the Fair Labor Standards Act § 
1 et seq, 29 U.S.C.A. § 201 et seq, applies only to 
persons who stand in the relationship of employer 
and employee.'^ S A contract of employment, ex- 
press or implied, is a prerequisite to the right to 
wages, to which the protection of the statute ap- 
plies.^9 Only "'employers*' are bound by the re- 
quirements of the act^O and only “employees" may 
claim wages in accordance therewith.51 

In determining employee rights under the Fair 
Labor Standards Act, the common-Iaw tests of em- 
ployment^^ or employer-employee classifications un¬ 
der other statutes^S are not of controlling signifi- 
cance, since the act contains its own definitions, 
comprehensive enough to require its application to 
many persons and working relationships which pri- 


45, U.S.—La Guardia v. Austin- 
Bliss General Tire Co., D.C.N.Y., 
41 F.Supp. 678. 

4Q. U.S.—Bernhard v. Metcalfe 
Const. Co., D.C.Neb., 64 F.Supp. 
953. 

N.T.—Pilardo v. Foley Bros., 46 N. 

T.S.2d 262, 181 Misc. 136. 

Leased bases 

The federal Fair Labor Standards 
Act applies in naval and air bases 
leased to United States by Great 
Britain, and an American employer, 
by operating* in such places, does not 
rid himself of obligation imposed on 
him by such act to pay overtime 
wages to his employees.—Eckert v. 
Elmhurst Contracting Co., 56 N.T.S. 
2d 98, 185 Misc. 108, affirmed 61 
N.T.S.2d 730, 186 Misc. 100. 

47. U.S.—Walling v. Patton-Tulley 
Transp. Co., C.C.A.Tenn., 134 F.2d 
945. 

48. U.S.—Bowman v. Pace Co., C.C. 

A.Fla., 119 P.2d 858—Walling v. 
American Needlecrafts, D.C.Ky., 
46 F.Supp. 16, reversed on other 
grounds, C.C.A., 139 F.2d 60— 

Maddox V. Jones, D.C.Ala., 42 F. 
Supp. 36. 

49. U.S.—Walling v. Nashville, C. & 

St. L. Ry., D.C.Tenn., 60 F.Supp. 
1004, affirmed, C.C.A., 155 F.2d 

1016, certiorari granted 67 S.Ct. 
85. 329 U.S. 696, 91 L.Ed.-. 

50. U.S.—Reconstruction Finance 
Corporation v. Merryfield, C.C.A. 
N.H., 134 F.2d 988. 


Hiring by aaother 
If third person acted as agent or 
employee of paper company in hir¬ 
ing flfty men to cut and deliver pulp 
wood to paper company, paper com¬ 
pany and not third person was “em¬ 
ployer" of fifty men within the act 
and was responsible for wages to be 
paid such men, but if third person 
was in fact the employer of such 
men and company did not join third 
person in contracting with such 
men, third person acted independent- 
ly of company and alone was respon¬ 
sible for failure to carry out pro- 
visions of such act relating to mini¬ 
mum wages and maximum hours.— 
Maddox v. Jones, D.C.Ala., 42 F.Supp. 
35. 

LXaaiager of Corporation | 

Plaintiffs could not recover money i 
paid to them as overtime compensa- I 
tion pursuant to the act and alleged 
to have been retumed to defendants 
as a condition of employment against 
both corporate defendant and in- 
dividual defendant, who was alleged 
to be Principal stockholder and man- 
ager of corporate defendant, or 
against individual defendant if he 
was not plaintifEs’ employer.—Ander- 
ko V. Courtland Handbag Co., D.C. 
N.J., 53 F.Supp. 140. 

Tmstee, who together with co- 
trustees was legal owner as ten- 
ants in common of building was not 
liable as trustee for liquidated dam- 
ages allowed employees of building 
under the act after the termination 
of the trust after which he acted 
as attorney and agent for owners and 
made payment to employees on that 
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basis.—Fleming v. Post, C.C.A.N.T., 
146 P.2d 441, 158 A.L.R. 1384. 

51. U.S.—Helena Glendale Ferry Co. 

- V. Walling, C.C.A.Ark., 132 F.2d 

616. 

52. U.S.—^Vi^^alllng v. Portland Ter- 
minal Co., Me., 67 S.Ct. 639, 330 

U.S. 148, 91 L.Ed.-^Wabash 

Radio Corp. v. Walling, C.C.A. 
Mich., 162 P.2d 391—Walling v. 
Wabash Radio Corp., D.C.Mich., 65 
F.Supp. 969—Dolan v. Day & Zim- 
merman, D.C.Mass., 65 F.Supp. 923 
—^Walling V. Merchants Police 
Service, D.C.Ky., 59 F.Supp. 873. 

Tort 

(1) The test for determining em¬ 
ployer-employee relationship in cases 
involving liability in damages for 
tort is not necessarily decisive in 
determining such relationship under 
Fair Labor Standards Act which con- 
cerns itself with correction of eco- 
nomic evils through remedies which 
were unknown at common law.— 
Walling V. Rutherford Food Corp., 
C.C.A.Kan., 156 F.2d 513—Walling 
V, Jacksonville Terminal Co., C.C.A, 
Fla., 148 F.2d 768. 

(2) The applicability of the Fair 
Labor Standards Act must be judged 
‘from the purposes that congress had 
in mind rather than from the com¬ 
mon-Iaw rules worked out for deter¬ 
mining tort liability.—Blankenship 

V. W. U. Tei. Co., C.C.A.W.Va., 161 
F.2d 168. 

53. U.S.—^Walling v. Portland Ter¬ 
minal Co„ Me., 67 S.Ct. 639, 330 
U.S. 148, 91 L.Ed. - 
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or to the act were not deemed to fall v^ifhin the em- 
ployer-employee category.54 it has been held that 
whether an employer-employee relationship exists 
within the statute must be determined entirely by 
reference to the terms, history, and purposes of the 
legislationjSS and that, if the act expressly or by 
necessary implication brings within its scope certain 
■workers, the court is not concerned with the ques- 
tion whether a master-serv^ant relationship exists 
under common-law rules.®® In other words, the 
applicability of the statute is to be determined by 
the underlying economic facts concerning the em- 
plojmient of an employee, and not by the niceties 
of legal classifications.57 

The existence of the employtiient relationship de- 
pends on the realities of the case, rather than on the 
language appearing in contracts,®^ and the real na¬ 
ture and characteristic features of the relationship 
are determinative, rather than the mere name at- 
tributed to it by the parties.^^ On the other hand, 
a few decisions have held that the statute dges not 
abrogate the usual and accepted concepts of the 
employer and employee relationship, either int let- 
ter or in spirit, but that the substantive law re- 
aiains unimpaired,®^ 

It has been held that the proprietors and em- 
ployees of a business may contract to continue the 


business as a partnership in which afl if€ members, 
thus dispensing with any employer-employee rela¬ 
tionship, and that such an arrangement is not illegal 
notwithstanding it is entered into with the avo\ted 
intention of avoiding the impact of the act on the 
business.®! It has also been held, however, that, 
where an employer reorganizes the business into a 
cooperative, whether an employer-employee rela¬ 
tionship stili exists for purposes of the Fair Labor 
Standards Act depends on whether the business is 
controlled by the member-workers or the former 
employer,® 2 and, where the former employer stili 
retains control, he is liable under the act as an em¬ 
ployer regardless of the fact that the method of pay- 
ment of workers has been changed so that their 
compensation consists of a share of the profits.®^ 

b. Who Are Employers 

The term “employer" as used in the Falr Labor 
Standards Act is glven a broad meaning to carry out 
the declared purpose of the act and is not limited to the 
narrow conception of principal and agent or master and 
servant. 

The term “employer” as used in the Fair La¬ 
bor Standards Act § 1 et seq, 29 U.S.C.A. § 201 et 
seq, is not limited to the narrow conception of Prin¬ 
cipal and agent or master and servant, but is given 
a broad meaning to carry out the declared purpose 
of the act®^ The term is used in the statute as a 


54 . U.S.—Wallin^ v. Portland Ter- 
minal Co., supra. 

^ U.S.—^Walling v. Twyeffort, Inc., 
P.C.N.Y., 65 F.Supp. 920—Walling 
V. Merchants Police Service, D.C. 
Ky*. 59 F.Supp. 873—Fleming v. 
Demeritt Co., D.C.Vt., 56 F.Supp. 
376. 

55, U.S.—Walling v. American 
Needlecrafts, C.C.A.Ky., 139 F.2d 

60. 

57. U.S.—^Walling v. Southwestern 
Greyhouud Lines, D.C.Mo., 65 F. 
Supp. 62—^Waljing v. Merchants 
Police Service, D.C.Ky,, 59 F.Supp. 
873. 

Xn doxLlatfiil sittiatlous, coverage 
under Fair Labor Standards Act is 
to be determined broadly by refer¬ 
ence to underlying economic real¬ 
ities rather than by traditional rules 
governing legal classiflcations of 
master and servant on one hand, and 
employer and independent contractor 
on the other.—^Walling v. Kuther- 
ford Food Corp., C.C.A.Kan., 156 F. 
9d 513. 

Sa U.S.—Walling v, MoKay, D.C. 
Neb., 70 F.Supp. 160. 

1^9. U.S.—Schroepfer v. A. S. Abell 
Co., D.C.Md., 48 F.Supp. 88, af- 
. flrmed, C.C.A., 138 P.2d 111, cer¬ 
tiorari denied 64 S.Ct. 486. 321 U. 
S. 763, 88 Um. 106a>,rehearing 


denied 64 S.Ct. 1149, 322 U.S. 770, 
88 L.Ed. 1595. 

80. U.S.—Dugas V. Nashua Mfg. Co., 
D.G.N.H., 62 F.Supp. 846, appeal 
dismissed, CCA., 154 F.2d 655— 
■Walling V. Todd, D.C.Pa., 52 F. 
Supp. 62, motion denied 3 F.R.D. 
490—Maddox v. Jones, D.C. Ala., 
42 F.Supp. 35. 

The statutoiy definitloxis of "em¬ 
ployer,“ “employee," and “employ” 
are in very general terms, and should 
be understood in their natural sense, 
and intended to describe the conven- 
tional relations of employer and em¬ 
ployee.—Dugas V. Nashua Mfg. Co., 
D.C.N.H., 62 F.Supp. 846, appeal dis¬ 
missed, C.C.A., 154 F.2d 655— 

Schroepfer v. A. S. Abell Co., D.C. 
Md., 48 F.Supp. 88, afBrmed, C.C.A., 
138 F.2d 111,, certiorari denied 64 
S.Ct. 486, 321 U.S. 763, 88 L.Ed. 
1060, rehearing denied 64 S.Ct. 1149, 
322 U.S. 770, 88 L.Ed. 1595. 

State law 

Whether a former employee was 
an independent contractor and the 
employer of workmen claiming bene- 
fits of Fair Labor Standards Act, or 
merely an employee of alleged em¬ 
ployer, depended on state law as it 
existed before enactment of Fair 
Labor Standards Act.—^Brown v. 
Minngas Co., D.C.Minn., 51 F.Supp. 
363. 


61. U.S.—^Walling v. Plymouth Mfg. 
Corporation, D.C.Ind., 46 F.Supp. 
433, affirmed, C.C.A., 139 P.2d 178, 
certiorari denied 64 S.Ct. 1144, 322 
U.S. 741. 88 L.Ed. 1574. 

62. U.S.—Fleming v. Palmer, C.C.A. 
Puerto Rico, 123 P.2d 749, certio¬ 
rari denied Caribbean Embroidery 
Corp. V. Fleming, 62 S.Ct. 942, 316 
U.S. 662, 86 L.Ed. 1739, 

Fartlcipatlon in organizatlon 
Although fact that former em¬ 
ployer actively participated in or- 
ganizing co-operatlve among em- 
ployees to avoid the Fair Lahor 
Standards Act was not an element 
bringing him within scope of the 
act, his motive had some probative 
value on issue of whether co-opera- 
tive was controlled by member- 
workers or by former employer.— 
Fleming v. Palmer, C.C.A.Puerto 
Rico, 123 P.2d 749, certiorari denied 
Caribbean Embroidery Co-op v. 
Fleming, 62 S.CL 942, 316 U.S. 662, 
86 L.Ed. 1739. 

63. U.S.—Fleming v. Palmer, C,C,A. 
Puerto Rico, 123 F.2d 749, certio¬ 
rari denied Caribbean Embroidery 
Co-op V. Fleming, 62 S.Ct. 942, 
316 U.S. 662, 86 L.Ed. 1739. 

64. U.S.—^Walling v. Atlantic Grey- 
hound Corp., D.C.S.C., 61 F.Supp. 
992—^Walling v. Merchants Police 
Service, D.C.Ky., 59 F.Supp. 873. 
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correlative o£ "employee/-^® and may be defined as 
one who employs, or one who uses' or enga^es the 
Services of other persons for pay.®^ Under the pro- 
visions of § 3 (d) of the act, 29 U.S.C.A. § 2D3, 
^^employer” includes any person acting directly or 
indirectly in the interest of an employer with re- 
lation to an employee,®^ and accordingly the term 
'^employer” may extend to a managing partner em- 
ploying workers in the interest of the partnership^S 
or to a Corporation which Controls another, with 
Tespect to employees of the latter.®^ 

The Fair Labor Standards Act § 3 (e), 29 U.S. 
'C.A. § 203 (e), defines the term ^‘employ^* as in- 
oluding to ^'suffer or permit to work/’'^® and the 


term ‘'employment” is used as meaning physical or 
mental exertion controlled or required by the em¬ 
ployer, and pursued necessarily or primarily for 
the employer and his business.*^^ Accordingly one 
may be an employer if he permits another to work 
for him, although he has not expressly hired or em- 
ployed him,’^2 provided such work is done with the 
knowledge of the employer,'^3 and persons who are 
in reality employees are relieved of the necessity of 
proving a contract of employment»'^^ However, the 
definition is not to be Hterally construed as impos- 
ing the status of an employer on every person who 
suffers or permits another to work,"^5 and if one 
has not hired another expressly, or suffered nor per- 
mitted him to work under circumstances where an 


'XaT>or tmlon 

(1) If check weighman Wa§ ferti- 
ployed at agreed daily wage fcy lo- 
cal Union at mine to see that coal 
'luined by union’s members was cor- 
Tectly weighed and each coal digger 
given proper credit for the coal 
which such digger mined and loaded, 
relation of employer and employee 
•existed between union and weigh- 
3inan, and parties were covered by 
the Fair Labor Standards Act.—^Wil¬ 
liams V. United Mine Workers of 
America, 172 S.W.2d 202, 294 Ky. 
620, 149 A,L.R. 605. 

(2) Under statutory definition of 
■^'employer'* which speciflcally exclud- 
•ed labor organizations, labor union 
•could not be considered an employer 
:so as to be subject to injunctive pro- 
visions of Fair Labor Standards Act 
•available against employers by rea- 
;son of definition of ‘‘person’* as in- 
cluding an organized group of per- 

^ sons and definition of “employer” as 
including any person, and hence ac- 
■tion to enjoln labor union and em¬ 
ployer from conspiring to force com- 
■plainant to withdraw another action 
.against employer for overtime wages 
was required to be dismissed as 
•against union.—Bowe v. Judson C. 
Burns, Inc., D.C.Pa., 46 F.Supp. 746, 
arnrmed, C.C.A., 137 F.2d 37. 
Partnership held employer 
U.S.—Wilson V. Shuman, C.C.A.Ark., 
140 P.2d 644. 

•65. Md.—^Automobile Banking Cor¬ 
poration V. Willison, 28 A.2d 864, 
181 Md. 118. 

'60. Md.—Automobile Banking Cor¬ 
poration V. Willison, supra. 

67.. U.S.—Walling v. Gonzalez, D.C. 

Puerto Rico, 67 F.Supp. 618. 
ISasiager of building 

(1) Corporation which managed 
building for owner was an employer 
-of building maintenance employees 
within meaning of act. 

C.S.—Greenberg v. Arsenal Bldg. 
Corporation, C.C.A.N.Y., 144 P.2d 
292, afflrmed 65 S.Ct. 896, 824 U.S. 


697. 89 L.ld. 564-~Asseita v. i49 
Madison Ave. Corp., D.C.N.Y., 65 
F.Supp. 385, affirmed, C.C.A., 156 
F.2d 139, certiorari denied 67 S.Ct. 

124, 329 U.S. 764, 91 L.Ed. -. 

K.Y.—Barrow v. Adams & Co. Real 
Estate, 46 N‘.Y.S.2d 367, 182 Misc. 
641. 

(2) Where realty agent managing 
building and building owner alleged- 
ly employed plaintifCs S&s* elevator op- 
erators for owner, agefit .was not 
relieved of liability to piaifstiffs for 
overtime, liquidated damages, and 
attorney’s fees on ground that an | 
agent for a disclosed Principal can- 
not be held for the principars ob- 
ligations.—Brennan v. Community 
Service Soc. of New York, 45 N.Y.S. 
2d 825, 181 Misc. 637. 

68. U.S.—^Walling v. Gonzalez, D.C. 
Puerto Rico, 67 F.Supp. 518. 

69. U.S.—Dolan v. Day & Zimmer- 
man, D.C.Mass., 65 F.Supp. 923. 

70. U.S,—Walling v. Portland Ter- 
minal Co., Me., 67 S.Ct. 639, 330 

U. S, 148, 91 L.Bd.-Walling 

V. Frank, D.C.Ky., 62 F.Supp. 261. 
XzLtent of provlslon. 

In defining term “employ” in Fair 
Labor Standards Act as to suffer or 
permit to work, congress intended 
to hold every manufacturer engaged 
in interstate commerce responsible 
for connivance or collusion with 
anyone who assumes status of inde- 
pendent contractor, when in fact 
such individua! was merely agent or 
servant or employee of manufactur¬ 
er, and to protect employee against 
anyone whose real status in bringing 
about a contractual relationship in 
employment is not bona fide.—^Dugas 
V. Nashua Mfg. Co., D.C.N.H., 62 F. 
Supp. 846, appeal dismissed, C.C.A., 
154 F.2d 655—Maddox v. Jones, D.C. 
Ala., 42 F.Supp. 35. 

71- U.S.—^Walling v. Jacksonville 
Terminal Co., D.C.Fla., 65 F.Supp. 
302, affirmed, C.C.A., 148 F.2d 768. 

72. U.S.—^Walling v. Jacksonville 
Terminal Co., C.C.A.Fla., 148 F.2d 
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768—Waiilnf v. MoKay, D-C-Neb., 
70 F.Supp. 160—Schroepfer v. A. 
S. Abell Co., D.C.Md., 48 F.Supp. 

. 88, affirmed. C.C.A., 138 F.2d 111, 
certiorari denied 64 S.Ct. 486, 321 
U.S. 763, 88 L.Ed. 1060, rehearing 
denied 64 S.Ct. 1149, 322 U.S. 770, 
88 L.Ed. 1595. 

Iiaboi* ftupplied by foremadl 

Company, which controlled the 
hiring of labor which a foreman 
had contracted to supply, determined 
and paid wages, supplied necessary 
equipment, and gave orders with re- 
spect to work, was workmen*s em¬ 
ployer within act, ajid foreman was 
not an independent contractor even 
though his wages were determined 
by the cost of labor and company’s 
sales and he obtained a social se- 
curity number as workmen’s employ¬ 
er.—Brown v. Minngas Co., D.C. 
Minn., 51 F.Supp. 363. 

73. U.S.—Fox V. Summit King 

Mines, C.C.A.Nev., 143 F.2d 926. 

Kan.—Jackson v. Derby Oil Co., 139 
P.2d 146. 157 Kan. 63. 

Okl.—^Mabee Oil & Gas Co. v. Thom- 
as, 168 P.2d 718, 195 Okl. 437. 

74. U.S.—Walling v. Sanders, C.C.A. 
Tenn., 130 F.2d 78. 

75. U.S.—Walling v. Portland Ter¬ 
minal Co., C.C.A.Me., 165 F.2d 215, 
certiorari granted 67 S.Ct. 85, 329 

U.S. 696, 91 L.Ed.-^Maddox v. 

Jones, D.C.Ala., 42 F.Supp. 35. 

Creditor 

Where corporatior# had borrowed 
money from and assigned ali its 
rents to Reconstruction Finance Cor¬ 
poration, but had retained control of 
hiring, discharging, directing and 
fixing wages of employees, although 
Reconstruction Finance Corporatioii 
drew checks on suspendled credit 
account to pay employees; Recoo;- 
struction Finance- Corporation was* 
not an employer in. ordinary sense- 
of term so as to be subject tO' the 
act.—Reconstruction Finance Corpo¬ 
ration V. Merryfleldj 134 

iF.2d 988. 
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obligation to pay him will be implied, they are not 
employer and employee under the statute.^® 

So one is not an employer who merely “permits” 
another to work for a third person or the worker’s 
own self,*^*^ as in the case of persons working as 
independent contractors,'^^ or as employees of an 
independent contractor,'^^ notwithstanding the work 
done under the contract is for the ultimate benefit 
and use of the contractee*^® However, one may not 
evade the statute by colluding with a third person 
to interpose such person as an apparent independ¬ 
ent contractor to perform Services for the real 
employer, and the third person will be deemed the 
cmployer^s agent to hire and pay workers for the 


employer.si Guards and watchmen furnished by 
an independent contractor have been held not em¬ 
ployees of the person for whom they perform Serv¬ 
ices,but it has also been held that if they are 
compensated by the person benefiting by their Serv¬ 
ices they are employees within the act notwith¬ 
standing they also have the status of police ofii- 
cers.^^ 

In determining by whom an employee is em- 
ployed, the court must consider the contract of em- 
ployment, who has direction and control over the 
employee, who actually pays his wages or salary, 
and who has the power to hire or fire.^^ The cri- 
terion applied in some cases is whose work is being 


76. U.S.—rvalliriff v. Jacksonville 
Torminal Co., C.C.A.FIa., 14S F.2d 
7SS—Reconstruction Finance Cor¬ 
poration V. Merryfield, C.G.A.X.H., 
134 F.2d 988—Bowman v. Pace Co., 

C. C.A.Pla„ 119 P.2d 85S—Dugas v, 

Nashua Mfg. Co., D.C.N.H.. 62 

F.Supp. 846, appeal dismissed, C.C. 
A., 154 P.2d 655. “ 

Wash.—Cotton v. Weyerhaeuser Tlm- 
her Co., 147 P.2d 299, 20 Wash.2d 
300. 

77. U.S.—Walling v. Jacksonville 
Terrainal Co., C.C.A.FIa., 148 F.2d 
76S~Walling v. McKay, D.C.Neb., 
70 F.Supp. 160—Maddox v. Jones, 

D. C.Ala., 42 F.Supp. 35. 

Person hired hy agrent 

(1) Where trucking company con- 
tinuously regarded its commission 
agent as such, attempted no regula- 
tion of his hours of work, nuraber 
of employees, or compensation paid 
to them, did not know that a par- 
ticular employee was working for 
agent until action was filed, and 
never paid that employee any wages, 
and agent knew that his authority 
was limited, and he hired the par- 
ticular employee to work for him and 
paid him with his personal funds, 
that employee never became an em¬ 
ployee of trucking company,—^What- 
ley V. Great Southern Trucking Co., 
C.C.A.Ga., 123 P.2d 143. 

(2) Where automobile finance com¬ 
pany had employed an agent to so- 
licit and handle its business, to Serv¬ 
ice and collect delinciuent accounts, 
and to repossess automobiles for a 
gross commission, the agent paid his 
local operating expenses, owmed the 
office equipment, lent an automobile 
to an employee for use in his work, 
and made the employee^s social se- 
curity payments, the employee was 
not the employee of the company 
within the act, notwithstanding 
agent had agreed to abide by com- 
pany’s requirements, the forms were 
in company*s name and company had 
furnished employee with a card 
stating that he was a company ad- 
juster and employee had given a 


fidelity bond to company.—^Automo¬ 
bile Banking Corporation v. Willison, 
28 A.2d 864, 181 Md. 118. 

(3) Mere fact that distributor of 
beer suffered or permitted salesmen 
to hire drivers did not make drivers 
the employees of distributor.—Wal- j 
ling V. Sanders, C.C.A.Tenn., 136 P.2d 
78. i 

78. U.S.—Blankenship v. Western j 
Union Tei. Co., CC.A.W.Va., 161 
F.2d 168. 

79. U.S.—Schroepfer v. A. S. Abell 
Co„ C.C.A.Md., 138 P.2d 111, cer¬ 
tiorari denied 64 S,Ct. 486, 321 
U.S. 763, 88 U.Ed. 1060, rehearing 
denied 64 S.Ct. 1149, S22 U.S. T70, 
88 L.Ed. 1595—^Dugas v. Nashua 
Mfg. Co., D.C.N.H., 62 F.Supp. 846. 
appeal dismissed, C.C.A., 154 P.2d 
655—Maddox v. Jones, D.C.Ala., 42 
F.Supp. 35—Magann v. Longas Bag- 
gage Transfer Co., D.C.Va., 39 F. 
Supp. 742—^Fleming v. Gregory, D. 
C.La., 36 F.Supp. 776—David v. 
Boylan’s Private Police, D.C.La., 
34 F.Supp. 555. 

Intent of statute 

The act was not intended to make 
the manufacturer or every industry 
in interstate commerce responsible 
for conduct or all sins of omission 
and commission of those from whom 
they procure the necessary material 
for manufacture of goods placed on 
the market.—Maddox v. Jones, D.C. 
Ala., 42 F.Supp. 35. 

Persous held iudepeudeut coutrac- 
tors with respect to employment of 
others.—Schroepfer v. A. S. Abell 
Co., D.C.Md., 48 F.Supp. 88, affirmed, 
C.C.A., 138 F.2d 111, certiorari denied 
64 S.Ct. 486, 321 U.S. 763, 88 L.Ed. 
1060, rehearing denied 64 S.Ct. 1149, 
322 U.S. 770, 88 L.Ed. 1595—Maddox 
v. Jones, D.C.Ala., 42 F.Supp. 35. 
persous held uot employees of im 
dexyeudeut contractor 
U.S.—Walling v. McKay, D.C.Neb.. 
70 F.Supp. 160—^Walling v. Wood- 
bine Coal Co., D.C.Ky., 64 F.Supp. 
82. 


80. U.S.—Maddox v. Jones, D.C.Ala., 
42 F.Supp. 35. 

81. U.S.—Bowman v. Pace Co., C.C. 
A.Fla., 119 P.2d 858. 

82. U.S.—Bowman v. Pace Co., su¬ 
pra—David V. Boylan’s Private 
Police, D.C.La., 34 F.Supp. 555. 

La.—Dennis v. Bquitable Equipment 
Co., App., 7 So.2d 397. 

Guards employed by govemmental 
agenoy to protect private plants are 
not employees of the piant operators. 
—Lewis V. Florida Power & Light 
Co., D.C.Pla., 69 F.Supp. 23—Dugas 
V. Nashua Mfg. Co., D.C.N.H., 62 F. 
Supp. 846, appeal dismissed, C.C.A., 
154 P.2d 655. 

A watchmaa hired by third person 
contracting with Wholesale grocery 
company engaged in interstate com¬ 
merce to furnish watchman service 
at company’s premises could not as- 
sert that he was employee of com¬ 
pany so as to be entitled to over- 
time wage rates from company un¬ 
der the act, on ground that, in addi- 
tion to his Service as watchman, he 
rendered Services outside his duties 
as watchman at request of company, 
where watchman never asserted such 
a secondary employment and did not 
allege it in his petition, and there 
was a total lack of evidence as to 
how many hours he devoted to such 
extra service.—Bowman v. Pace Co., 
O.C.A.Fla., 119 P.2d 858. 

88. U.S.—^Holmes v. Industrlal Cot¬ 
ton Mills Co., D.C.S.C., 64 F.Supp. 
20—Timberlake v. Day & Zimmer- 
man, D.C.Iowa, 49 F.Supp. 28. 
One fumlshing guard Services for 
establishments of customers has 
been held the employer of the guards 
notwithstanding the guards acquired 
the status of local police officers.— 
Walling V. Merchants Police Service, 
D.C.Ky., 59 F.Supp. 873. 

84. U.S.—Reconstruction Finance 

Corporation v. Merryfield, C.C.A. 
N.H., 134 P.2d 988—Helena Glen- 
dale Ferry Co. v. Walling, C.CJi. 
Ark., 132 F.2d 616—Lewis v. Flor- 
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performed and who has the power of control over 
the performance of this work.86 

c. Who Axe Employees 

The term "employee” is deflned in the Faip Labor 
Standards Act as including any individual employed by 
an employer, ‘and the time or mode of compensatlon does 
not control the determlnation of whether one is an e’m- 
ployee withln the act. 

Under the Fair Labor Standards Act § 3 (e), 29 
U.S.C.A. § 203 (e), the term '*employee” is defined 
as including any individual employed by an employ- 
er.^® The time or mode of compensation does not 
control the determination of whether one is an 
employee within the act,^? and persons may be em- 
ployees whether compensated by a unit of time, 
by the piece, or by any other measurement.ss Ac- 
cordingly, porters serving in railroad terminals 
may be employees of the railroad terminal compa- 
ny although they receive their compensation from 


tips given by persons for whom they provide serv- 
ices.89 

The status of one as an employee generally de- 
pends on whether the alleged employer has express- 
ly or impliedly agreed to pay a certain sum of mon- 
ey to the employee, and has the control and deter¬ 
mination of the hours of work by the employee,®® 
The statute does not stamp all persons as employees 
who, without any express or implied compensation 
agreement, might work for their own advantage on 
the premises of another,®! and accordingly a per- 
son whose work serves only his own interest is not 
an employee of another person who gives him aid 
and instruction.®- On the other hand, if the eco- 
nomic realities reveal that a person performs Serv¬ 
ices for another, which are an integral and neces- 
sary part of the latter^s interstate business, the 
person so rendering such Service is an employee 
within the meaning of the statute, regardless of the 


Ida Power & Light Co., D.C.Pla., 
69 P.Supp. 23. 

'85. U.S.—^Wallingr v. McKay, D.C. 
Neb., 70 F.Supp. 160. 

88. U.S.—Blankenship v. Western 
Union Tei. Co., C.C.A.W.Va., 161 
P.2d 168. 

“Includes” as used In the Fair 
Xiabor Standards Act provision that 
■"employee" includes any individual 
•employed by an employer is a term 
of limitation to indicate what be- 
longs to a genus rather than a term 
of enlargement.—Blankenship v. 
Western Union Tei. Co., supra. 

Partnerslilps as such are not "em- 
•ployees" within the act.—Blanken- 
tship V. Western Union Tei. Co., su¬ 
pra. 

87. U.S.—^U. S. V. Rosenwasser, Cal., 
65 S.Ct. 295, 323 U.S. 360, 89 L.Ed. 
301—Walling v. Southwestern 
^Greyhound Lines, D.C.Mo., 65 F. 
^Supp. 62. 

■88. U.S.—U. S. V. Rosenwasser, Cal., 
65 S.Ct. 295, 323 U.S. 360, 89 L.Ed. 
30i: 

.fimployment on piecework hasis 
U.S.—Mt. Clemens Pottery Co. v. 
Anderson, C.C.A,Mich., 149 P.2d 
461, reversed on other grounds 66 
• S.Ct. 1187, 328 U.S. 680, 90 L.Ed. 
1515, rehearing denied' 67 S.Ct. 25, 

329 U.S. 822, 91 L.Ed.-^Wal- 

ling V. Lippold, D.C.Neb., 72 F. 
Supp. 339. 

Vhe act covers salaried workeors 
.as well as employees paid on an 
hourly basis.—Missel v. Overnight 
Motor Transp. Co., C.C.A.Md., 126 
F.2d 98, afhrmed Overnight Motor 
Transp. Co. v. Missel, 62 S.Ct 1216, 
316 U.S. 572, 86 L.Ed. 1682, rehear¬ 
ing denied 63 S.Ct 76, 317 U.S. 706, 
S7 L.Ed. 563. 


89, U.S.—Pickett v. Union Terminal 
Co., Tex., 62 S.Ct 659, 315 U.S. 386, 
86 L.Ed. 914, rehearing denied 62 
S.Ct 909, 315 U.S. 830, 86 L.Ed. 
1224—^Williams v. Jacksonville 
Terminal Co., Fla., 62 S.Ct 659, 
315 U.S. 386, 86 L.Ed. 914, rehear¬ 
ing denied 62 S.Ct. 909, 315 U.S. 
830, 86 L.Ed. 476—Southern Ry. 
Co. V. Black, C.C.A.N.C., 127 F. 
2d 280—^Harrison v. Kansas City 
Terminal Ry. Co., D.C.Mo., '36 F. 
Supp. 434, affirmed, C.C.A., 126 F. 
2d 422—Pickett v. Union Terminal 
Co., D.C.Tex., 33 P.Supp. 244, re¬ 
versed on other grounds, C.C.A., 
Union Terminal Co. v. Pickett 118 
P.2d 328, certiorari denied 61 S.Ct. 
1115, 313 U.S. 591, 85 L.Ed. 1546, 
affirmed 62 S.Ct 659, 315 U.S. 386, 
86 L.Ed. 914, rehearing denied 62 
S.Ct 909, 315 U.S. 830, 86 L.Ed. 
1224. 

Coutrary authoxity 
It has been held, however, that 
redcaps who performed Services for 
passengers at terminal station and 
received compensation from passen¬ 
gers were not wage earning em¬ 
ployees within intent of Fair Labor 
Standards Act, since redcaps were 
working for themselves and the pas¬ 
sengers whom they served and whose 
orders they obeyed in that Service.— 
Williams v. Jacksonville Terminal 
Co., D.C.Fla., 35 P.Supp. 267, af¬ 
firmed, C.C.A., 118 F.2d 324, affirmed 
62 S.Ct 659, 315 U.S. 386, 86 L.Ed. 
914, rehearing denied 62 S.Ct 909, 
315 U.S. 830, 86 L.Ed. 1224. 

90, U.S.—^Helena Glendale Ferry Co. 
V. Walling, C.C.A.Ark., 132 P.2d 616 
—^Dugas V. Nashua Mfg. Co., D.C. 
N.H., 62 P.Supp. 846, appeal dis- 
missed, C.C.A., 154 P.2d 656. 

91, U.S.—^Walling v. Portland Ter- 
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minal Co., Me., 67 S.Ct 639, 330 
U.S. 148, 91 L.Ed. - 

Voluutary Services 
Where plaintifC intended his Serv¬ 
ices to defendant to be voluntary 
and to be rendered without com¬ 
pensation and plaintiff refused to be 
placed on defendants* pay roll be- 
cause he did not wish to be listed as 
an employee, plaintiff was not an em¬ 
ployee within Fair Labor Standards 
Act and was not entitled to compen- 
sation.—Rogers v. Schenkel, C.C.A, 
N.Y., 162 P.2d 596. 

92. U.S.—^Walling v. Portland Ter¬ 
minal Co., Me., 67 S.Ct 639, 330 

U. S. 148, 91 L.Ed.-^Walling 

V. Nashville, S. & St. L. Ry., D.C. 

Tenn., 60 F.Supp. 1004, affirmed, 
C.C.A., 155 F.2d 1016, certiorari 
granted 67 S.Ct 85, 329 U.S. 696, 
91 L.Ed. - 

QualificatLou for employmeut 
Where persons in order to qiualify 
for employrnent by railroad as fire- 
; men, brakemen, and switchmen vol- 
untarily trained for one to three 
weeks under direct supervision of 
regular employee doing same type of 
work, but were under no obligation 
to do any work or accept employ- 
ment with railroad at end of train- 
ing period, and railroad was not ob- 
ligated then to employ them and 
gained nothing from their work dur- 
ing training except possibility of a 
future employee, such trainees were 
not employees within Fair Labor 
Standards Act—^Walling v. Nash- 
ville, C. & St L. Ry., Tenn., 67 S.Ct 

644, 330 U.S, 158, 91 L.Ed.- 

Walling V. Portland Terminal Co., 
Me.. 67 S.Ct 639, 330 U.S. 148, 91 L. 

Ed. - —^Walling v. Jacksonville 

Terminal Co., C.C.A.Pla„ 148 F.2d 
768. 
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contract terms under which such Services are ren- 
dered.®® 

An ofiicer whose duties are executive or super- 
visory, whose hours of work are not regulated or 
controlled, and whose compensation is not depend¬ 
ent on hours or any other measure of time actually 
devoted to his duties is not an employee within the 
contemplation of a state minimum wa^e act; but 
one who, althoug^h nominally a corporate officer, 
performs duties and receives compensation on a ba¬ 
sis which, apart from his holding of his office, would 
place him in the category of an employee as gen- 
erally understood is within the statute.®^ 

Independcnf contractors. As a general rule per- 
sons who are independent contractors and not em- 
ployees o£ another are not within the coverage of 
the Fair Labor Standards Act.®^ In determining 


whether one is an employee or an independent con¬ 
tractor under the Fair Labor Standards Act, the 
common-law standards unrelated to the objectives 
of the act are irrelevant.®® Accordingly the fact 
that a worker stands in a relation to another which, 
under the common-law aspects of the matter might 
more easily be called an independent contractor 
than an employee, does not relieve the other of com- 
pliance with the Fair Labor. Standards Act if the 
other suffers or pcrmits such worker to work with¬ 
in the act.®'^ Where the work done, in its essence, 
follows the usual path of an employee, the worker 
is under the protection of the act although called an 
independent contractor by the employer,®8 and it is 
immaterial that the work is performed off the prem- 
ises of the employer,®® as in the case of homework- 
ers.i 


as. U.S.—Walling: v. Rutherford 
Food Corp., C.C.A.Kan., 156 P.2d 
513—Walling v. Southwestern 
Greyhound Lines, D.C.Mo., 65 F. 
Supp. 62. 

94. Conn.—Swiss Cleaners v. Dana- 
her, 27 A.2d 806, 129 Conn. 338. 

95. tJ.S.—Blankenship v. Western 
Union Tei. Co., C.C.A.W.Va., 161 F, 
2d 168. 

Fersons lield independent contractors 

(1) Partners who operated hotel 
and who contracted with telegraph 
company to establish and maintain 
branch office of the telegraph com¬ 
pany in the hotel for a percentage 
of charges on telegrams.—Blanken¬ 
ship V, W. U. Tei. Co., supra. 

(2) Outside tailor who employed 
other tailors in his shop, was not an 
“employee"’ of Corporation for which 
he did work, but was an independ¬ 
ent contractor.—^Walling v. Twyef- 
fort, Inc., C.C.A.N.Y., 158 F.2d 944. 

(3) Newspaper distributors, known 
in the business as “rack-men,” who 
were given exclusive right to sell, 
through Street corner vending ma- 
chines, newspapers for which they 
paid Wholesale prices, who used 
their own means of transportati on, 
and employed and paid their helpers 
without direction by the publisher 
which made no agreement to com¬ 
pensate distributors other than by 
weekly car allowance toward dis¬ 
tributors’ expenses of operation, 
were Independent contractors and 
not employees in the employ of the 
publisher.—Schroepfer v. A. S. Abell 
Co., D.C.Md., 48 P.Supp. 88, affirmed, 
C.C.A., 138 P.2d 111, certiorari de- 
nied 64 S.Ct. 486, 321 U.S. 763, 8S 
L,Ei<l 1060, rehearing denied 64 S. 
Ct 1149, 322 U.S. 770, 88 L.Ed. 1595, 

96 . U-S.—^Walling v. American Nee- 
dlecrafts, C.C.A.Ky,, 139 F.2d 60] 


—^Walling V. Twyeffort, Inc., U.C. 
N.Y., 65 P.Supp. 920—Walling v. 
Woodbine Coal Co., D.CKy., 64 P. 
Supp. 82. 

The law of independent contrac¬ 
tors, as far as Fair Labor Stand¬ 
ards Act is concerned, cannot nulli- 
fy will of congress and take away 
beneflts of statute from piecework- 
ers in needlework trades, even in 
absence of showing of domination 
and control.—^Walling v. Wolff, D.C. 
N.Y., 63 P.Supp. 605, motion denied 
65 P.Supp. 532. 

97. U.S.—Walling v. Wolff, supra, 
mtegrated tinit of production 
Persons are employees rather than 
independent contractors, although 
working under a contract provid- 
ing for payment on a piece rate ba¬ 
sis, where their work is a part of 
the integrated unit of production of 
the employer under such circum- 
stances that they are in reality em¬ 
ployees of the establishment.—Ruth- 
erford Food Corp. v. McComb, Kan., 
67 S.Ct. 14‘73, 331 U.S. 722, 91 L.Ed. 

Fersons held employees 
U.S.—^Walling v. American Needle- 
crafts, C.C.A.Ky., 139 F.2d 60— 
Walling V. Southwestern Grey¬ 
hound Lines, D.C.Mo., 65 P.Supp. 
52—^Walling y. De Soto Creamery 
& Produce Co., D.C.Minn., 51 F. 
Supp 938, 

93. U.S.—Rutherford Food Corp. v. 
McComb, Kan., 67 S.Ct. 1473, 331 
U.S, 722, 91 L.Ed.- 

99. U.S.—^Walling v. Twyeffort, 
Inc., D.C.N.Y., 65 F.Supp. 920— 
Fleming v. Demeritt Co., D.C.Vt„ 
56 F.Supp. 376. 

1. U.S.—Walling v. Freidlin, D,C. 
Pa., 66 F.Supp. 710—^Walling v. 
Wolff, D.C.N.Y., 63 P.Supp. 605, 
motion denied 65 P.Supp. 532. 
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Fersons held employees 

(1) Homeworkers engaged by a 
tailoring concem operating in inter¬ 
state commerce are subject to pro- 
visions of Fair Labor Standards Act 
regardless of fact that they supply 
their equipment at their own ex¬ 
pense, that they use helpers in their 
work, that some of them work for 
competitors of employer, that they 
may refuse to accept work, that 
they do not work under constant su- 
pervision or on a time schedule, and 
that they are pieceworkers paid at 
piece rates.—^Walling v. Twyeffort, 
Inc., D.C.N.T., -65 F.Supp. 920. 

(2) Homeworkers, who performed 
handwork on bedspreads and similar 
articles distributed in interstate 
commerce by defendant Corporation, 
were employees within Fair Labor 
Standards Act, notwithstanding 
homeworkers performed their Serv¬ 
ices under contract calling for a 
complet-ed job according to specifi¬ 
catione without supervision over 
their work while it was being per¬ 
formed, and furnished their own 
tools and determined their own 
hours of employment.—^Ti^^alling v.. 
American Needl-ecrafts, C.C.A.Ky.,. 
139 P.2d 60. 

Fersons held independent contrac-. 
tors 

It has been held, however, that, 
women preparing raw rags for de- 
livery to carpet manufacturing com¬ 
pany by ripping, sewing and skein- 
ing them at women’s homes under 
contracts requiring women to fur- 
nish ali thread, needles, and other 
necessary tools, providing that com¬ 
pany should have no control over or 
right to control women, and obligat- 
ing it to pay them for skeined rags 
by weight on delivery thereof to 
company, without fixing time there- 
for or hours of work, or requiring 
women to do work themselves, were-. 



66 O.J.S. 


MA8TEB AND 8EEYANT 


§ 151(5> 


§ 151(5). Employments Included Generally 

The Falp Labor Standards Act was Intended to have 
a broad and comprehensive coverage, and generally ap- 
plies to all employees engaged in commerce or in the pro- 
duction of goods for commerce other than those specifi- 
cally excepted. 

The Fair Labor Standards Act, 29 U.S.C.A. § 201 
tt seq, was intended by congress to have a broad 
and comprehensive coverage,2 subject to the ex- 
emptions provided for by particular provisions, as 
discussed infra §§ 151 (ll)-lSl (23). The statute 
includes all employees engaged in interstate com¬ 
merce or in the production of goods for such com¬ 
merce, other than those specifically excepted,^ and, 
when not expressly excepted, an employer of such 
an employee is bound by, and required to comply 
with, the terms of the act.'* So it has been held that 
the courts must assume that all employees in inter¬ 
state commerce, as far as reasonably possible, are 
subject to the provisions of the act.5 In consider- 
ing the application of the act to a specific state of 
facts, no abstract formula can be applied, and gen- 
eral propositions are of little aid in determining the 
boundaries between what is covered by the federal 
legislation and what congress intended to be left 
to the States, but the task is one of accommoda- 
tion.® The scope of the statute as respects appli¬ 


cation to particular employees must be defined in the 
gradual process of inclusion and exclusion as ap^- 
plied to the facts of particular cases.'^ 

In determining whether employees are covered by 
the act, it is immaterial whether they are compen- 
sated by a unit of time, by the piece, or by any other 
measurement, but such mode of compensation must 
be translated or reduced by computation to an hour- 
ly basis for the sole purpose of determining wheth¬ 
er the statutory requirements as to wages have been 
fulfilled.s So the act applies to workmen employed 
at a weekly wage as well as to those employed at 
an hourly wage.^ The statute is not limited in its 
effect to employees receiving less than the minimum 
wage prescribed by its provisions,^<^ and employees 
are not to be deprived of the benefits of the act 
simply because they are well paid or because they 
are represented by strong bargaining agents.^l The 
act is available for unorganized workmen as well 

as organized workmen.^2 

In determining whether the statute is applicable, 
each individual employee’s status must be consid- 
ered separately, and, where the employer is engaged 
in different types of business, careful consideration 
must be given to the employer’s various business 
activities.i^ The statute may be applied to a sep- 


independ«ent contractors not “em -1 
ployees” of company within Fair' 
Labor Standards Act.—^Walling v. 
Todd, D.C.Pa., 52 F.Supp. 62, motlon 
denied 3 F.R.D. 490. 
a. 0.S.—^Bowie V. Gonzalez, C.C.A. 
Puerto Rico, 117 P.2d 11—Flem¬ 
ing V. Hawkeye Pearl Button Co., 

C. C.A.Iowa, 113 F,2d 52—"WaRing 
V. Southwestern Greyhound Lines, 

D. aMo., 65 F.Supp. 52, 

N.T.—^Atkocus v. Terker, 30 N.Y.S. 
2d 628. 

3. U.S.—U. S. V. Rosenwasser, Cal., 
65 S.Ct. 295. 323 U.S. 360, 89 L. 
Ed. 301—^Walling* v. Consumers 
Co., C.C.A.I11., 149 F.2d 626—Jo- 
seph V. Ray, C.C.A.Okl., 139 P.2d 
409—Helena Glendale Perry Co, v. 
Walling, C.C.A.Ark., 132 F.2d 616 
—Bayley v. Southland Gasollne 
Co., C.O.A.Ark., 131 P.2d 412, re- 
versed on other grounds Southland 
Gasoline Co. v. Bayly, 63 S.Ct. 
917, 319 U.S. 44. 87 L.Ed. 1244— 
Bowie V. Gonzalez, C.C.A.Puerto 
Rico, 117 P.2d 11—Antis V. Mont- 
gomery Ward & Co., B.C.Mich., 63 
F.Supp. 6:69—Martin v. Lain Oil 
& Gas Co.. D.C.I11., 36 F.Supp. 252. 
Md.—Automobile Banking Corpora¬ 
tion V. Willison, 28 A.2d 864, 181 
Md. 118, 

N.T.—Stoike v. First Nat. Bank of 
City of New York, 36 N.Y.S.2d 390, 
264 App.Div. 585, reversed on oth¬ 
er grounds 48 N.E.2d 482, 290 N.Y. 


196, certiorari denied 64 S.Ct. 50, 
320 U.S. 762, 88 L.Ed. 455. 
Restriction of statute to employ¬ 
ments in interstate commerce see 
infra § 1'51 (6). 

Employees held within. statute 

(1) Generally.—^Dolan v. Day & 
Zimmerman, D.C.Mass., 65 F.Supp. 
923—Bowers v. Remington Rand, D. 
C.Ill,, 64 F.Supp. 620. 

(2) Office workers.—^Brown v. 
Minngas Co., D.C.Minn., 51 F.Supp. 
363. 

4. U.S,—Fleming v. Atlantic Co., D. 
C.Ga., 40 F.Supp. 654, affirmed, C. 
C,A., Atlantic Co. v. Walling, 131 
F.2d ‘518—Martin v. Lain Oil & 
Gas Co., D.C.Ill., 36 F.Supp. 252 
—Fleming v. Tidewater Optical 
Co., D.C.Va., 35 F.Supp. 1015. 

Receiver 

The purposes of the Fair Labor 
Standards Act cannot be defeated 
by a receiver employing labor any 
more than by a private individual or 
a Corporation employing labor.— 
Walling V. Black Diamond Coal Min. 
Co., D.C.Ky., 59 F.Supp. 348. 

5. U.S.—^Fletcher v, Grinnell Bros., 
C.C.A.Mich., 150 ' F.2d 337, con- 
formed to, D.C., 64 F.Supp. 778— 
Ralph Knight, Inc., v. Mantel, C.C. 
A.Mo., 135 P,2d 514—Helena Glen¬ 
dale Ferry Co. v. Walling, C.C.A. 
Ark., 132 F.2d '616—Fleming v. 
Hawkeye Pearl Button Co., C.C.A.. 
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lowa, 113 F.2d 52—Walling v. 
Southwestern Greyhound Lines, D. 

C. Mo., 65 F.Supp. 52. 

6 . U.S.—Fletcher v. Grinnell Bros., 

D. C.Mich., 62 F.Supp. 258, reversed 
on other grounds, C.C.A., 150 F.2d 
337, conformed to, D.C., 64 F.Supp. 
778. 

7. U.S.—Burton v. Zimmerman, C.C. 
A.S.C., 131 F.2d 377. 

8. U.S.—U. S. V. Rosenwasser, Cal., 
65 S.Ct. 295, 323 U.S. 360, 89 L. 
Ed. 301. 

9. Pa.—^Haddad v. Beckerman Shoe 
Corporation, 41 Pa.Dist. & Co. 445, 
33 Berks Co.L.J. 291. 

10 . U.S.—Mid-Continent Pipe Line 
Co. V. Hargrave, C.C.A.Okl., 129 F. 
2d 655—Carleton Screw Products 
Co. V. Fleming, C.C.A.Miun., 12*6 
P.2d 'SS'?, certiorari denied 63 S.Ct. 
54, 317 U.S. 634, 87 L.Ed. 511. 

11. U.S.—^Jewell Ridge Coal Corp. 
V. Local No. 6167, United Mine 
Workers of America, Va., 65 S.Ct. 
1063, 825 U.S. 161, 89 L.Ed. 1534, 
rehearing denied 65 S.Ct. 1550, 
325 U.S. 897, 89 L.Ed. 2007—Wall¬ 
ing V. Newman, D.C.Iowa, 61 F. 
Supp. 971. 

12 . U.S.—^Anuchick v. Transameri- 
can Frelght Lines, D.C.Mich., 46 F. 
Supp. 861. 

113. U.S.—^Fletcher v. Grinnell Bros., 

I D.C.Mich., 62 F.Supp. 25$, revers- 
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arate department of an employer^s business, al- 
though another part is exempt,!^ and some em- 
ployees in a business enterprise may be covered by 
the act and others not.^5 An employee engaged in 
the performance of both covered and noncovered 
Work during the same work week must be com- 
pensated for ali his work during the week in ac- 
cordance with the standards prescribed by the act.i® 

The ultimate issue of coverage under the statute 
is a judicial question committed to the courts^i^ 
and the question whether a particular employer is 
covered by the act may be the subject of a judicial 
determination in appropriate proceedings instituted 
under the act.^^ An employer may be required to 
comply with the wage order applicable to a par¬ 
ticular industry where his business comes within 
the definition of such industry,^® and he may not 
claim that certain employees covered by the act do 
not come within the code for a certain industry on 
the ground that no representative of the particular 
industry was selected on the board charged with 
administration since it is not neecssary that repre- 
sentation be given to every specialized branch of in- 
dustry.20 Under the statute an employer at its per¬ 
ii must decide which employees are covered by the 
act, and comply with its requirements as to such 
employees,21 but it has been held, where a doubt 
exists as to whether the act applies to a particular 


employee, that the court will not place a greater 
burden on the employer than is necessary in order 
to comply with the mandates of the act.22 Unless 
the type of work involved is covered by the act the 
court cannot grant relief against inadequate pay.22 

Adamson Act. The Adamson Act of 1916, 39 
U.S.St. at L. p 721, fixing a Standard of wages for 
certain employees of railroad companies, was held 
applicable only to trainmen working on engines or 
in cars and not to switchmen.24 

§ 151(6). Employment in Interstate Com- 
merce 

The Fair Labor Standards Act generally concerns It- 
self with employments involved In interstate commerce or 
in the productlon of goods for commerce. 

The Fair Labor Standards Act § 1 et seq, 29 U. 
S.C.A. § 201 et seq, concerns itself with employ¬ 
ments involved in interstate commerce or in the 
production of goods for commerce,25 and generally 
its operation extends to ali employers who are “en¬ 
gaged in commerce or in the production of goods 
for commerce.“26 However, the statute does not 
extend its coverage over the entire field of inter¬ 
state commerce ordinarily subject to federal con- 
trol,27 and it does not regulate local transactions 
which merely affect interstate commerce.28 So it 


ed on other grounds, C.C.A,, 150 
F.2d 337, conformed to, D.C., 64 F. 
Supp. 778. 

14. U.S.—Davis v. Goodman Lum- 
ber Co., C.C.A.N.C., 133 F.2d 52. 

15. U.S.—Baggett v. Henry Fischer 
Packing Co., D.C.Ky., 37 F.Supp. 
670—^tV^ood v. Central Sand & 
Gravel Co., D.O.Tenn., 33 F.Supp. 
40. 

Ga.—Pyron v. Arnold, 21 S.E.2d 461, 
6'7 Ga.App. 742. 

16. U.S.—^^Talling v. West Ky. Coal 
Co., D.C.Tenn., 60 F.Supp. 6 SI— 
Walling V. Mutual Wholesale Food 
& Supply Co., D.C.Minn., 46 F. 
Supp. 339, modifled on other 
grounds, C.C.A., 141 P,2d 331. 

17. U.S.—Walling v. La Belle S. S. 
Co., C.C.A.Ohio, 148 F,2d 198. 

18. U.S.—^W’alling v. Daily Press, 
D.CWa., 58 F.Supp. 792. 

19. U.S.—^Walling v. Baltimore 
Steam Packet Co., D.C.Md., 50 F. 
Supp. 639, afflrmed, C.C.A., 144 F. 
2d 130. 

A steamboat company owned or 
controlled by one or more railroad 
carri^rs, but which operated no 
equipment or facilities and perform- 
ed no Service in connection with rail 
transportation other than establish- 
ment and maintenance of throughj 


routes and joint rates with connect- 
Ing carriers, was not subject to 
wage orders of Administrator under 
the Fair Labor Standards Act rela¬ 
tive to railroad carriers industry.— 
Walling V. Baltimore Steam Packet 
Co., C.C.A.Md.. 144 P.2d 130. 

A company which hanled sugar 
and molasses in interstate commerce 
as a common carrier, with forty- 
nine per cent - of its hauling being 
done for a certain manufacturer, 
was not the class of carrier ref-erred 
to in wage order for railroad and 
property carrier industry of Puerto 
Rico.—McComb v. La Casa Del 
Transporte, D.C.Puerto Rico, 71 F. 
Supp. 44. 

20. U.S.—^Walling v. American Nee- 
dlecrafts, C.C.A.Ky., 1S9 F.2d 60. 

21. U.S.—George Lawley & Son 
Corporation v. South, C.C.A.Mass., 
140 P.2d 439, 151 A.L.R. 1081, cer¬ 
tiorari denied 64 S.Ct. 1156, 322 U. 
S. 746, 88 L.Ed. 1578—Snyder v. 
Wessner, D.C.Minn., 6S F.Supp. 
971. 

2{^. U.S.—S. H. Robinson & Co. v. 
Larue, 156 S.W.2d 432, 178 Tenn. 
197. 

23. U.S.—^Walling V. American Nee- 
dlecrafts, D.C.Ky., 46 F.Supp. 16, 
reversed on other grounds, C.C.A.,, 
139. F.2d 60. i 
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24. U.S.—Coke V. Illinois Cent. R. 
Co., D.C.Tenn., 255 F. 190. 

25. U.S.—Camfield v. West Texas 
Utilities Co., D.C.Tex., 44 F.Supp. 
847—Gerdert v. Certified Poultry 
& Egg Co., D.C.Ala., 38 F.Supp. 
964. 

Regulation of interstate commerce 
generally see Commerce 1'5 C.J.S. 
p 256 et seq. 

26. U.S.—^Walling v. Cimi Bmbroi- 
dery & Novelty Co., D.C.N.T., 63 
F.Supp. 601—Walling v. Lincoln 
Looseleaf Warehouse Co., D.C. 
Tenn., 59 F.Supp. 601—Corey v. 
Detroit Steel Corporation, D.C. 
Mich., 52 F.Supp. 138—^Divine v. 
Levy, D.C.La., 39 F.Supp. 44—^Mar¬ 
tin V. Lain Oil & Gas Co., D.C.IIL, 
36 F.Supp. 252—^Fleming v. Tide- 
water Optical Co., D.C.Va., 35 F. 
Supp. 1015. 

27. U.S.—^Fleming v. Arsenal Bldg. 
Corporation, C.C.A.K.Y., 125 F.2d 
278, affirmed 62 S.Ct. 1116, 316 U. 
S. 517, 86 L.Ed, 1638—Gerdert v. 
Certified Poultry & Egg Co., D.C. 
Fla., 38 F.Supp. 964. 

N.T.—Hewlett v. Del Balso Const. 
Corporation, 43 N.T.S.2d 650, 180 
Misc. 81, appeal denied 44 N.T.S. 
2d 58'7, 266 App.Div. 922. 

28. U.S.—^Higgins v. Carr Bros. Co., 
Me., 63 S.Ct. 337, 317 U.S. 572, 87 
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has been broadly held that the act is confined in ap- 
plication to employers engaged in commerce or in 
the production of goods for commerce within the 
scope of those activities as expressed in the law.29 
It has been held, however, that the requirement of 
the statute that ''every employer^’ pay wages at a 
specified rate to each employee who is engaged in 
commerce or in the production of goods for com¬ 
merce is all-embracing and includes within its scope 
employers whose business is not in commerce and 
who produce nothing for commerce,30 and, as dis- 
cussed infra § 151 (9), the applicability of the stat¬ 
ute generally depends on the character of the work 
performed by the employee, rather than on the char¬ 
acter of the employer^s .business, Accordingly, 
whether an employer is governed by the act de¬ 
pends in' the final analysis on the degree to which 
the Services of its employees affect interstate com¬ 
merce.®^ 

In determining whether an employer is engaged 
in commerce or in the production of goods for com¬ 
merce, each transaction and business must be ex- 
amined in the light of all surrounding circumstanc- 
es,32 and the special facts pertaining to the particu- 
lar business are controlling.®® The fact that some 
of the customers to which an employer ministered 
were engaged in interstate commerce does not es- 
tablish that the employer is engaged in such com¬ 
merce where none of the customers either sold what 
was received from the employer or produced with 


what it received any significant part for commerce 
that could be credited to any particular portion of 
the labor of the employer’s employees.3*^ Whether 
an apparently local transaction takes place at the 
beginning or at the end of interstate commerce is 
^immaterial on the question whether an employer is 
engaged in interstate commerce within the statute.®^ 

§ 151(7). -What Constitutes Commerce, 

Engagement in Commerce, and 
Production for Commerce 

a. In general 

b. Production of goods for commerce 

c. Particular businesses and Industries 

a. In General 

The Word “commerce" as used in provisions of the 
statute extending coverage to employers and employees 
engaged In commerce or in the production of goods for 
commerce means trade, commerce, transportation, or 
communication from any state to any place outside there- 
of; and generally the engagement in any one of the ac¬ 
tivities which are included In the statutory definition is 
sufficient to subject an employer to regulation under the 
act. 

The word “commerce^* as used in provisions of 
the Fair Labor Standards Act § 1 et seq, 29 U.S.C. 
A. § 201 et seq, extending coverage of the act to 
employers and employees engaged in commerce or 
in the production of goods for commerce is defined 
by § 3 (b) of the act, 29 U.S.C.A. § 203 (b), as 
trade, commerce, transportation, transmission, or 


L.Ed. 468—^Warniigr v. Jacksonville 
Paper Co., Fla., 63 S.Ct. 332, 317 
U.S. 564, 87 L.Ed. 460—Republic 
Pictures Corp. v. Kappler, C.C.A. 
lowa, 161 F.2d '543, 162 A.L.R. 

228, affirmed 66 S.Ct. '523, 327 U.S. 
757, 90 L.Ed. 991, rehearing denied 
66 S.Ct. 804, 327 U.S. 817, 90 L. 
Ed. 1040—^Noonan v. Fruco Const, 
Co., C.C.A.MO., 140 P.2d 633—Wall- 
ing V. Friend, D.C.Mo., '63 P.Supp. 
143—^Cochran v. Florida Nat. Bldg. 
'Corporation, D.C.Fla., 45 P.Supp. 
830, affirmed, C.C.A., 134 F.2d 615 
—Johnson v. Filstow, Inc., D.C. 
Fla., 43 P.Supp. 930—Chapman v. 
Home Ice Co., D.C.Tenn., 43 P. 
Supp. 424, reversed on other 
grounds, C.C.A., 136 P,2d 353, cer¬ 
tiorari denied 64 S.Ct. 72, 320 U. 
S. 761, 88 L.Ed. 454—^Veazey Lrug 
Co. V. Fleming, D.C.Okl., 42 F. 
Supp. 689—Gerdert v. Certified 
Poultry & Egg Co., D.C.Ala., 38 
P.Supp. 964. 

Ala.—Cudahy Packing Co. of Ala- 
bama v. Bazanos, 15 So.2d 720, 245 
Ala. 73. 

N.T.—Twyman y. Milk Bottles Ped- 
eration, 44 N.T.S.2d 416, 180' Misc. 

229, affirmed 45 N.T.S.2d 222, 180 
Misc. 788, affirmed 47 N.T.S.2d 206, 
267 App.Div. 918r—Hewlett v. t>el 


Balso Const. Corporation, 43 N.T. 
S 2d 650, 180 Misc. 81, appeal de¬ 
nied 44 N.Y.S.2d '587, 266 App. 
Div. 922—^In re New York Title & 
Mortgage Co. (Series N-103), 39 
N.Y.S.2d S93, 179 Misc. 789. 

Okl.—Brooks Packing Co. v. Willis, 
137 P.2d 923, 192 Okl. 538. 

Extexit of xregulation 
The Fair Labor Standards Act 
does not attempt to regulate local 
transactions which merely aftect in¬ 
terstate commerce except in the 
matter of production of goods for 
commerce or the sale of goods to be 
shipped, sold and delivered in com¬ 
merce or intended to be shipped, 
sold or delivered in interstate com¬ 
merce,—^Veazey Drug Co. v. Flem¬ 
ing, D.aOkl., 42 P.Supp. 689—Ger¬ 
dert V. Certified Poultry & Egg Co., 
D.C.Ala., 38 P.Supp. 9-64. 

2&. U.S.—General Tobacco & Gro- 
cery Co. v. Fleming, C.C.A.Mich., 
125 P.2d '596, 140 A.L.R. 783—Hol- 
land V. Haile Gold Mines, D.C.S.C., 
44 F.Supp. 641—Fleming v. Wood- 
Fruitticher Grocery Co., D.C.Ala., 
87 P.Supp. 947. 

Ark.—H. B. Deal & Co. v. Leonard, 
196 S.W.2d 991. 

N.T.—Twyman v. Milk Bottlers Fed- 
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eration, 44 N.Y.S.2d 416, 180 Misc. 
229, affirmed 46 N.Y.S.2d 222, 180 
Misc. ‘788, affirmed 47 N.T.S.2d 
206, 267 App.Div. 918. 

30. U.S.—Fleming v. A. B. Kirsch- 
baum Co., C.C.A.Pa., 124 P.2d 567, 
affirmed Kirshbaum v. Walling, 62 
S.Ct. 1116, 316 U.S. 517, 86 L.Ed. 
1638. 

31. U.S.—Snyder v. John J. Casale, 
Inc., D.C.N.Y., 49 F.Supp. 926. 

32. U.S.—Gerdert v. Certified Poul¬ 
try & Egg Co.. D.C.Fla., 38 P.Supp. 
964—^Fleming v. Alterman, D.C. 
Ga., 38 P.Supp. 94. 

33. U.S.—^Walling v. Jacksonville 
Paper Co., Fla., 63 S.Ct. 332, 317 
U.S. 564, 87 L.lEd. 460. 

Kan.—Baum v. A. C. Office Bldg. 
Co., 143 P.2d 417, 157 Kan. 558, 
150 A.L.R, 581. 

The facts at the time goods are 
produced determina the applicability 
of the statute.—^Venero v. Hageman, 
Inc., 40 N.Y.S.2d 233, 179 Misc. 882. 

,34. U.S.—Camfield v. West Texas 
Utilities Co., D.aTex., 44 . P.Supp. 
847. 

35. U.S.—Fleming v. Alterman, D.C. 
I Ga., 38 F.Supp. 94. 
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communication among tlie several States or from 
any state to any place outside thereof.s® The word 
“commerce” thus means “interstate commerce,”^? 
and includes such transactions, conditions, and re- 
lationships as had theretofore been known and ac- 
knowledged as constituting interstate commerce in» 
the constitutional sense.^^ The term includes more 
than transportation, and embraces all component 
parts of commercial intercourse among States 
it comprehends not only shipments but also carriers 
engaged in interstate commerce and the instrumen- 
talities by which such commerce is carried on.^0 

In determining what constitutes “commerce’* or 
“engaged in commerce” within the Fair Labor 
Standards Act, the courts are guided by practical 
considerationSj^i and it has been held that they will 
liberally construe the statutory language and not 
restrict the operation o£ the statute by technical in- 
terpretations of the term “commerce.”^^ xj^e words 
“engaged in commerce” should not be so limited by 
construction as to defeat the purpose of congress, 
but should be interpreted in a manner consistent 
with their practical meaning and effect in the par- 
ticular situation.'^^ xhe term “transportation” as 


used in the statutory definiticn of “commerce” is not 
restricted to its technical meaning as the carrying 
of a shipment from consignor to consignee, but is 
used in its general sense as well understood and 
legally defined in other instances and situations^^ 
The transportation need not be in pursuit of trade, 
and it makes no difference whether the goods 
handled are personally owned goods of the employer 
or goods moving interstate for the convenience of 
the govemment.'^^ 

As a general rule the engagement in any one of 
the activities which are included in the statutory 
definition of “commerce” is sufficient to subject an 
employer to regulation under the Fair Labor Stand¬ 
ards Act. One who ships goods interstate is en¬ 
gaged in interstate commerce^ 7 and the unloading 
at destination of an interstate shipment is also work 
in interstate commerce within the statute, regard- 
less of whether done by the carrier or another.'*^ 
However, the mere fact that an anticipated local 
transaction causes a movement in interstate com¬ 
merce is not sufficient to constitute the local trans¬ 
action a part of interstate coipmerce.'^^ 

Generally the acquiring of goods interstate, the 


36. U.S.—^Wallingr v. Peoples Pack- 
ing Co., C.C.A.Obl., 132 F.2d 2S6, 
certiorari denied 63 S.Ct 831, 81S 

U. S. 774, 87 L.Ed. 1144—Walling 

V. Paramount-Richards Theatres, 
D.C.La,, 61 P.Supp. 290—^Wagner 
V. American Service Co., D.C.Iowa, 
68 F.Supp. 32—Cushway v. Stork 
Engineering Co., D.C.Mich., SI F. 
Supp. 568, aflirmed, C.C.A., 142 F. 
2d 463—^Dalium v. Farmers Co.- 
Op. Trucking Ass'n, D.C.Minn., 46 
P.Supp. 785. 

Ga.—Orange Crush Bottling Co. v. 
Tuggle, 27 S.E.2d 769, 70 Ga.App. 
144. 

Tla» coBunon nn.derstauding' of the 
term "commerce,” if at variance 
with the statutory definition, is not 
to be substituted for it.—Umthun v. 
Day & Zimmermann, 1*6 N.W.2d 258, 
235 lowa 293. 

The ^^cnrxeBt of commerce” test 
arising under statutes involving a 
wide flow of goods from one state 
to another through a throat or vent | 
is not applicable in determining 
whether employees are in commerce 
within the meaning of the Fair La¬ 
bor Standards Act.—^Walling v. 
Goldblatt Bros., C.C.A.I11.. 128 P.2d 
778, certiorari denied 63 S.Ct. 528, 
318 U.S, 757, 87 L.Ed. 1130. 
Activities held not in. commerce 
within statute 

U.S.—Keen v. Mid-Continent Petro¬ 
leum Corp., D.C.Iowa, 63 F.Supp. 
120—^Murphy v. Georgia Aerc- 
Tech, D.O.Ga,, 49. P.Supp. 982— 
Ouezidag y. Gibson, D.O.Mich., 49 


P.Supp. 379—'Walling v. Mutual 
Wholesale Food & Supply Co., D.C. 
Minn., 46 F.Supp. 939, modifled on 
other grounds, C.C.A., 141 F.2d 

331. 

37. U.S.—Jones v. Springfield Mis- 
souri Packing Co., D.C.Mo., 45 P. 
Supp. 997—Fleming v. Alterman, 
D.C.Ga., 38 P.Supp. 94. 

38. U.S.—Atlantic Co. v. Walling, 
C.C.A.Ga., 131 P,2d 518. 

39. U.S.—IValling v. Goldblatt 

Bros., C.C.A.I11.. 128 P.2d 778, cer¬ 
tiorari denied 63 S.Ct. 528, 318 U. 
S. 757, 87 L.Ed. 1130. 

40. U.S.—Atlantic Co. v. Walling, 
C.C.A,Ga., 131 P.2d 518. 

41. U.S.—Overstreet v. Morth Shore 
Corp., Fla., 63 S.Ct. 494, 318 U.S. 
125, 87 L.Ed. 666—Walling v. Mu¬ 
tual Wholesale Food & Supply Co., 

C. aA.Minn., 141 F.2d 331—Walling 
V. Paramount-Richards Theatres, 

D. C.La., 61 P.Supp. 290—^Abram v. 
San Joaquin Cotton Oil Co., D.C. 
Cal., 49 F.Supp. 393—Barbe v. 
Cummins Const. Co., D.C.Md., 49 
P.Supp. 168, affirmed, C.C.A., 138 
F.2d 667. 

43 . U.S.—^Divine v. Levy, D.C.La., 
39 P.Supp. 44. 

43. U.S.—Overstreet v. North Shore 
Corporation, Pia., 63 S.Ct. 494, 318 
U.S. 572, 86 L.Ed, 656—Republic 
Pictures Corp, v. Kappler, C.C.A. 
lowa, 1'51 F.2d 543, 162 A.L.R. 228, 
affirmed 66 S,Ct. 523, 327 U.S. 757,, 
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- 90 L.Ed. 991, rehearing denied 65 

S.Ct. 804, 327 U.S. 817, 90 L.Ed. 
1040. 

44. U.S.—Fleming v. Atlantic Co., 
D.C.Ga., 40 P.Supp. 654, affirmed* 
C.C.A., 131 F.2a 518. 

Origin of transportation 
Whether transportation Is firom a 
rail head of goods in transit from 
another state or from any other 
terminal where goods are stili in 
commerce is without distinction In 
so far as the Fair Labor Standards 
Act is concerned.—Walling v. Mu¬ 
tual Wholesale Food & Supply Co., 
D.C.Minn., 4$ F.Supp. 939, modifled 
on other grounds, C.C.A., 141 P.2d 
I 331. 

45. U.S.—Crabb v. Welden Bros., D. 

I C.Iowa, 65 P.Supp. 369. 

46. U.S.—^Walling v. Rockton & 
Rion R. R., D.C.S.C., 64 P.Supp. 
342, affirmed, C.C.A., 146 F.2d 111. 
certiorari denied 6'5 S.Ct. 1026, 324 

U. S. 880. 89 L.Ed. 1431—Fleming 

V. Atlantic Co., D.C.Ga., 40 P.Supp. 
654, affirmed, C.CAl., 131 P.2d 518. 

47. U.S.—^Fleming v. Alterman, D. 
C.Ga., 38 F.Supp. 94. 

48. Ga.—Orange Crush Bottling Co. 
V. Tuggle, 27 S.E.2d 769, 70 Ga. 
App. 144. 

'49. U.S.—Jewel Tea Co. v. Wil¬ 
liams, C.C.A.Okl., 118 F.2d 202— 
Walling V. L. ’ Wiemann Co.. D.C. 
Wis., 52 F.Supp. 131, affirmed, C.C. 
A., 138 F.2d 602, 150 A.L.R. 878, 
certiorari denied 64 S.Ct 782, 321 
U.S. 785, 88 I^Ed. 1077. 
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Processing thereof, and the shipmentj or the inten- 
tion that they be shipped abroad in interstate com- 
merce constitutes one *'flow of commerce’* with re- 
spect to application of the statute.Where orders 
are solicited within a state and the goods are 
shipped from without the state directly to the cus- 
tomer or to an agent for delivery to the customer, 
the transactions are a part of interstate commerce 
until the goods reach the customer.si So also 
where goods are bought for use beyond state lines 
and it is understood by both seller and buyer that 
they are to be promptly transported by the buyer 
in interstate commerce, the sale of such goods is in 
itself a part of interstate commerce, notwithstand- 
ing the sale and delivery take place entirely within 
one state.52 ^ 

Where goods once enter the channels of inter¬ 
state commerce, they thereby acquire an interstate 
status which continues until the interstate journey 
ends and they come to rest at the point of their in- 
tended destination,53 and in this respect it has been 


held that goods do not reach their destination until 
actually unloaded and deposited in the yards of one 
ordering the goods from other States, and that nei- 
ther a switch track nor cars in which the goods are 
carried are a place of rest or final destination.®*^ 
Goods remain in commerce until they reach their 
final destination, notwithstanding a halt in their 
movement, where such halt is a convenient inter- 
mediate step in the process of getting them to their 
final destination.®® So a mere temporary break in 
the interstate transportation of goods by placing 
them in a warehouse waiting final delivery, or a 
series of deliveries and transmission to and from a 
place of temporary rest, does not remove goods 
from commerce within the meaning of the stat¬ 
ute.®® However, where merchandise is delivered 
from out of the state to the place of business of one 
engaged strictly in local business, its interstate 
movement has terminated.®^ So it has been held 
that intra-state distribution of stock from a ware¬ 
house not on prior order or contract is not work in 
commerce within the meaning of the statute,®8 and 


60. tJ.S.—Timberlake v. Day & Zim- 
merman, D.C.Iowa, 40 F.Supp. 28. 
FaymeiLt of fralgrbt 
Wliere the warehouse of a Minne¬ 
sota Wholesale grocer was the desti¬ 
nation intended when merchandise 
was shipped by rail from outside the 
state f. 0 . b. Minneapolis, the mer¬ 
chandise was stili in “interstate 
commerce” within this chapter when 
received at warehouse, and Question 
of who paid frelght was immaterial. 
—^Walling V. Mutual "Wholesale Food 
& Supply Co., D.C.Minn., 46 F.Supp. 
939^ modifled on other grounds, C.C. 
A., 141 F.2d 3'31. 

51. U.S.—Schroepfer v, A. S. Abell 
Co., C.C.A.Md., 138 F.2d 111, cer¬ 
tiorari denied 64 S.Ct. 486, 321 U. 
S. 763, 88 L.Ed. 1060, rehearing 
denied 64 S.Ct. 1149, 322 U.S. 770, 
88 L.Ed. 1595—Walling v. Gold- 
blatt Bros., C.C.A.I11., 128 F.2d 

778, certiorari denied 63 S.Ct. 528, 
318 U.S. 757, 87 L.Ed. 1130—Jew- 
el Tea Co. v. Williams, C.C.A.Okl., 
118 P.2d 202—Lorber v. Rosow, D. 
C.Conn., 68 P..Supp. 341—^Walling 
V. L. Wiemann Co., D.C.Wis., 52 
F.Supp. 131. affirmed, C.C.A., 138 
F.2d 602, 150 A.L.R. 878, certiorari 
denied 64 S.Ct. 782, 321 U.S. 785, 
88 L.Ed. 1077. 

62. Ga.—^Hamlet Ice Co. v. Flem¬ 
ing, C.C.A.N.C., 127 F.2d 165, cer¬ 
tiorari denied 63 S.Ct 29, 817 U. 
S. 634, 87 L.Ed. 611—Gorddn v. 
Paducah Ice Mfg. Co., D.C.Ky., 41 
F.Supp. 980—^Divine v. Levy, D.C. 
La., 39 F.Supp. 44—^\Vood v. Cen¬ 
tral Sand & Gravel Co., D.C.Tenn., 
33 F.Supp. 40, 

Ga.-^Orange Crusli Bottling Co. V. 


Tuggle, 27 S.E.2d 769, 70 Ga.App. 
144. 

53. U.S.—Clyde v. Broderick, C.C.A. 
Colo., 144 F.2d 348. 

54. U.S.—Walling v. Consumers Co., 
C.C.A.I11., 149 F.2d 626. 

Sldetrack designated by coiuUgnee 
It has been held, however, that, 
when a railroad car on its arrival 
at destination is placed upon a side- 
track designated by the consignee, 
the interstate transportation ends 
with respect to question whether 
watchman guarding car is engaged 
in interstate commerce within this 
section.—Delcour v. Lehigh Valley 
Coal Sales Co., 43 N.Y.S.2d 371, 182 
Misc. 289. 

55. U.S.—Walling v. Jacksonville 
Paper Co., Fla., 63 S.Ct. 332, 317 
U.S. 564, 87 L.Ed. 460. 

Cal,—McDaniel v. Clavin, 136 P.2d 
559, 22 Cal.2d 61. 

Bxak plants 

Where interstate shipments of Pe¬ 
troleum Products were unloaded at 
bulk plants of distributor-employer, 
and such products were transported 
in commerce to the bulk plants with 
intention, in advance of transporta¬ 
tion, that ali of Products except in- 
cidental sales would go to retail 
Service stations, temporary storage 
of Products in tanks at bulk plants 
was merely a convenient intermedi- 
ate step in process of getting them 
to their flnal destination, and hence 
em.ployee, whose duties consisted of 
inspecting and keeping in repair the 
bulk plants, was engaged in com¬ 
merce within statute.—Mid-Conti- 
nent Petroleum Corp. v. Keen, C.C.A. 
lowa, 157 P.2d 310. 
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56. U.S.—Republio Pictures Corp. v. 
Kappler, C.C.A.-Iowa, 151 P.2d 543^ 
162 A.L.R. 228, affirmed 66 S.Ct. 
523, 327 U.S. 7'57, 90 L.Ed. 991, j-e- 
hearing denied 66 S.Ct. 804. 327 U. 
S. 817, 90 L.Ed. 1040—Walling v. 
Northwestern-Hanna Fuel Co., L. 
C.Minn., 67 F.Supp. 833-—^Fleming 
V. Atlantic Co., L.C.Ga, 40 F.Supp. 
654, affirmed, C.C.A., 131 F.2d 618. 

Test 

In determining whether sales 
made by factor or agent of an out- 
of-state Principal from stock of 
goods in warehouse is interstate 
commerce, the test is whether the 
interstate journey has, in good faith, 
come to an end before the sale is 
made.—Lorber v. Rosow, D.C.Conn., 
58 F.Supp. 341. 

If there Is a practical continuity 
of movement from the manufactur- 
ers or suppliers without the state 
through a Wholesale distributores 
warehouse and on to customers 
whose prior orders or contracts are 
beipg filled, the Interstate journey 
is not en-ded by reason of a tempo¬ 
rary holding of the goods in the 
warehouse of the wholesaler.—^Wall- 
ing V. Jacksonville Paper Co., Fla.,. 
63 S.Ct. 332, 317 U.S. 564, 37 L.E<L 
460. 

57. U.S.—Ouendag v. Gibson, B.C. 
Mich., 49 F.Supp. 379—Walling v. 
Mutual Wholesale Food <& Supply 
Co., D.C.Minn,, 46 F..Supp. 939, 
modifled on other grounds, C.C.A., 
141 F.2a 331. 

53. U.S.—Walling v. Silver Bros, 
Co., C.C.A.N.H., 136 P.2d 168—Fel- 
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that the fact that part of the employer^s merchan- 
dise, after being brought to the employer^s place of 
business from outside the state, ultimately reached 
consumers and retailers unchanged in form did not 
constitute such continuity of flow of those products 
in interstate commerce as would bring employees 
within the statute.^^ 

ManufacHmng. Although the manufacture or 
Processing of goods is not in and oi itself com- 
merce within the meaning of the Fair Labor Stand- 
ards Act,®^ the shipment of manufactured goods 
interstate is such commerce,and the statute also 
extends to the producer of goods who has knowl- 
edge that the sale, shipment, or delivery of the 
goods in commerce is intended.®^ 

Instriimentalities of commerce. Persons engaged 
in maintaining, repairing, and operating facilities 
constituting instrumentalities of commerce are en¬ 
gaged in commerce within the statute.®^ The work 
of keeping tracks and bridges used by interstate 


commerce in a 'proper state of repair has been held 
so closely related to such commerce as to be a part 
thereof.^^ 

b. Production of Goods for Oommerca 

(a) In general 

(b) Goods 

(a) In General 

Under provisione rendering the Falr Labor Standards 
Act applicable to employers engaged in the production 
of goods for commerce, the term ‘^produced” means pro- 
duced, manufactured, mined, handied, or in any other 
manner worked on In any state. 

As discussed supra § 151 (6), the Fair Labor 
Standards Act § 1 et seq, 29 U.S.C.A, § 201 et seq, 
generally applies to employers engaged in the pro¬ 
duction of goods for dommerce, and in this connec- 
tion, § 3 (j) of the act, 29 U.S.C.A. § 203 (j), de- 
fines the term ^‘produced” as meaning produced, 
manufactured, mined, handied, or in any other 
manner worked on in any state;®® and an em- 


labaum v. Swift & Co., B.C.Ohio, 
64 F.Supp. 353—Wallingr v. Ward’s 
Cut-Rate Brugs, D.C.Tex., S4 P. 
Supp. 41—^V^"’alling v. L. Wiemann 
Co., B.CWis., 52 F.Supp. 131, af- 
firmed, C.C.A., 138 F.2d 602, 150 
A.L.R. 878, certiorari denied 64 S. 
Ct. 782, 321 U.S. 785, 88 L.Ed. 
1077. 

Cal.—McDanlel v. Clavin, 136 P.2d 
559, 22 Cal.2d 61, 

Recurrent orders 

Goods delivered pursuant to prior 
order, contract, or understanding 
with dealer’s customers must be in- 
cluded in tho group of transactions 
held to be in commerce within stat¬ 
ute; but fact that most of the cus¬ 
tomers form a fairly stable group, 
whose orders are recurrent as to 
kind and amount of merchandise de- 
sired so that manager can estimate 
with precision the needs of his busi¬ 
ness, does not necessarily justify 
the inference that the transaction is 
in commerce.—Ouendag v. Gibson, D. 
C.Mich., 49 F.Supp. 379. 

S9, Colo.—Bock V. Hoffmari, 130 P. 
2d 691, 110 Colo. 73. 

00. U.S.—Timberlake v. Day & 
Zimmerman, D.C.Iowa, 49 F.Supp. 
28. 

61. U.S.—Timberlake v. Day & Zim¬ 
merman, supra. 

62. U.S.—Warren-Bradshaw Drill- 
ing Co. V. Hali, Tex.. 63 S.Ct. 125, 
317 U.S. 88, 87 L.Ed. 83—Hanson 
V. Lagerstrom, C.C,A.Minn., 133 
F.2d 120—^Abram v. San Joaquin 
Cotton Oil Co., D.C.Cal., 49 F. 
Supp. 393—Gerdert v. Certified 
Foultry & Egg Co., D.C.Fla., 38 F. 
Supp. 964. 


X.C.—Crompton v. Baker, 16 S.B.2d 
471, 220 N.C. 52. 

Responsilbility for movement 

Whether a particular manufactur- 
er who is engaged in producing 
goods which thereafter move in in¬ 
terstate commerce is responsible 
for such movement, or whether his 
activities with respect to the goods 
are completely terminated by deliv¬ 
ery of his goods to another in same 
state who thereafter ships them in 
interstate commerce either in their 
original or changed form, has no 
material bearing on applicability of 
statute to the manufacturer.—^IVall- 
ing V. Kerr, D.C.Pa., 47 F.Supp. 852. 

mdependent contractor for rotary 
drilling operations on oil wells who 
was not financially interested in 
wells, but who was closely identified 
with business of oil production in 
state, could not escape applicabil¬ 
ity of Fair Labor Standards Act by 
claim of ignorance of interstate 
character of state oil industry.— 
Warren-Bradshaw Drilling Co. v. 
Hali, Tex., 63 S.Ct. 125, 317 U.S. 88, 
87 L.Ed. 83. 

63, U.S.—Overstreet v. Korth Shore 
Corporation, Fla., 63 S.Ct. 494, 318 

U. S. 125, 87 L.Ed. 65’6—Laudadio 

V. White Const. Co., C.C.A.N.Y., 
163 F.2d 383. 

Boads and bridges 

Fact that owner of toll road and 
drawbridge might be subject to state 
taxation did not imply that it was 
free from federal regulation or that 
its road and bridge were not instru¬ 
mentalities of interstate commerce 
so as to make the statute inapplica- 
ble to employees maintaining and 
operating road and bridge.—Over- 
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Street v. North Shore Corporation, 
Fla., 63 S.Ct 494. 318 U.S. 125, 87 
L.Ed. 656. 

Facilities held not instrumentalities 
of coanmerce within rule 

(1) Navy dock and dock stnic- 
tures being built for purpose of use 
by United States naval vessels to 
the exclusion of commercial vessels 
which might wish to use such struc- 
tures in ordinary course of trade 
and commerce.—Ritch v. Puget 
Sound Bridge & Dredging Co., D.C. 
Wash., 60 F.Supp. 670. 

(2) Airplanes for students at 
school for air pilots conducted by 
private concem under contract with 
federal government.—Murphy v. 
Georgia Aero-Tech., D.C.Ga., 49 F. 
Supp. 9S2. 

64. U.S.—^Walling v. Patton-Tulley 
Transp. Co., C.C.A.Tenn., 134 F. 
2d 94'5. 

65. U.S.—Warren-Bradshaw Drill- 
ing Co. V. Hali, Tex., 63 S.Ct. 125, 
317 U.S. 88, 87 L.Ed. 83—Callus v. 
10 East Fortieth St. Bldg., C.C.A. 
H.T., 146 F.2d 438, reversed on 
other grounds 65 S.Ct 1227, 32'5 U. 
S. 578, 89 L.Ed. 180-5. 161 A.L.R. 
1263. 

“Production’' in an economlc sense 

includes all activity directed to in- 
creasing the number of scarce eco- 
nomic goods, and is not simply the 
manual, physica! labor involved in 
changing the form or utility of a 
tangible article.—Borden Co. v. Bor- 
ella, N.T., 6'5 S.Ct 1223, 325 U.S. 679, 
89 L.Ed. 1865, 161 A.L.R. 1258. 
Tangible goods 

The statute is not limited to the 
producers of tangible goods.—Len- 
root V. Western Union Tei. Co., D. 
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ployee is deemed to be engaged in the production 
of goods if he is employed in producing, manufac- 
turing, mining, handling, transporting, or in any 
otlier manner working on such goods, or in any 
process or occupation necessary to the production 
thereof, as is discussed infra § 151 (9) b* It has 
been held that the term “produced” is used in its 
ordinary and comprehensive economic sense,but 
it has also been held that the word as defined has a 
broader meaning than the one which it has in ordi¬ 
nary usage.67 The terms “handled” and “worked 
on’^ as used in the statutory definition are terms of 
ordinary speech, and mean what they mean in ordi¬ 
nary intercourse.®^ 

The phrase “production for commerce” relates 
to ali goods which at the time of production, the 
employer, according to the normal course of his 


business, intends or expects to move in interstate 
commerce,69 whether they are to be shipped by the 
maker or by someone else,'70 and it is immaterial 
that through the exigencies of the business ali of 
the goods may not thereafter actually enter inter¬ 
state commerce.'^! So the fact that goods prcduced 
by an employer are sold, delivered, and paid for in 
the same state where they are produced does not 
necssarily remove them from the classification of 
goods produced for interstate commerce under the 
statute.72 The term “production of goods for com¬ 
merce” also includes the production of goods in 
view, or to serve as an essential part, of interstate 
transportati on or commerce.'^^ Accordingly em- 
ployees engaged in work on public roads, streets, 
and bridges used in interstate commerce and indis- 
pensable to the continuance of production of goods 


C.N.T., 62 F.Supp. 142, affirmed, C; 
C.A., .141 P.2d 400, reversed on oth- 
er grounds 65 S.Ct. 335, 323 U.S. 
490. 89 L.Ed. 414. 

Activltles held wlthln term <'pro- 
duced” 

(1) Generally. 

U. S.—Baldwin v. Emigrant Indus- 
trial Savings Bank, C.C.A.2, 150 F. 
2d 624, 161 A.L..R. 1263, certiorari 
denied Emigrant Industrial Sav¬ 
ings Bank v. Baldwin, 66 S.Ct. 171, 
326 U.S. 76'7, 90 L.Bd. 462—Flem¬ 
ing v. Post, C.C.A,N.T., 14i6 F.2d 
441, 1'58 A.L.R. 1384. 

N.T.—Quest V. George A. Bowman, 
Inc., 64 N.T.S.2d 60, 

(2) Book publisher and Jobber 
whose employees read, edited, and 
prepared manuscripts for printer, 
corrected galley proofs and distrib- 
uted finisbed books from the premis- 
es to customers.—Baldwin v. Emi¬ 
grant Industrial Savings Bank, su¬ 
pra. 

(3) Buying of scrap and junk for 
sale in interstate commerce, segre- 
gating it, breaking it up, keeping 
the books in connection therewith, 
and other labor necessary to the 
handling thereof.—^Agnew v. John¬ 
son, 176 S.W.2d 489, 352 Mo. 222. 

(4) Conversion of passenger au- 
tomobiles to buses to be delivered to 
owners in various States.—^Walling 

V. Armbruster, D.C.Ark., 61 F.Supp. 
166. 

C6) Owner's servicing and repair- 
ing of motor vehicles, which he 
leased or rented to others for use 
by them in interstate transportation. 
—Hertz Drivurself Stations v. U. S., 
C.C.A.MO., 150 F.2d 923. 

(6) Purchase, repair, rehabilita- 
tion, and sale in interstate and for- 
eign commerce of used or so-called 
*‘secondhand" clothing.—^Walling v. 
Belikoff, D.O.N.T., 59 F.Supp. 167, 

affirmed, C.C.A., 147 F.2d 1008. 


(7) Repackaging of goods moving 
in interstate commerce.—^Walling v. 
Mutual Wholesale Food & Supply 
Oo., C.C.A.Minn., 141 F.2d 331—Ullo 
V. Smith, D.C.N.T., 62 F.Supp. 757— 
Walling V. Staffen, D.C.N.Y., 5 F.R. 
D. 236. 

(8) Repairing aircraft engines and 
parts for United States government 
in privately owned machine shop.— 
Lynch v. Embry-Riddle Co., D.C. 
Fla., 63 F.Supp. 992. 

(9) Where laundry Corporation 
employees were engaged in working 
on goods and in handling such goods, 
laundry Corporation was engaged in 
producing goods within meaning of 
statute.—Philips v. Star Overall 
Dry Cleaning Laundry Co., D.C.N.T., 
55 F.Supp. 238, affirmed, C.C.A., 149 
F.2d 416, certiorari denied 66 S.Ct. 
-677, 327 U.S. 780, 90 L.Ed. 1008, re- 
hearing denied 60 S.Ct. 815, 327 U. 

S. 817, 90 L.Ed. 1040. 

(10) Where livestock commission 
firm sorted and graded livestock and 
furnished facilities for sale to buy- 
ers who immediately shipped much 
of livestock out of state, the firm 
and its clerical employees, who pre¬ 
pared statement for sellers showing 
gross proceeds of sale, firmas com- 
missions, and other expenses, and 
paid sellers net amount due, were 
engaged in production of goods for 
commerce.—^Walling v. Friend, C.C. 
A.Mo., 156 F.2d 429. 

Activltles held not within term ‘'pro¬ 
duced” 

A tenant engaged in sale of cos- 
tume jewelry who bought some of 
its merchandise pursuant to design 
submitted to manufacturers, was not 
a manufacturer or handler as part 
of manufacturing.—Ullo v. Smith, D. 
C.N.T., 62 F.Supp. 757. 

66. U.S,—Borden Co. v. Barella, N. 

T., 65 S.Ct. 1223, 325 U.S. 679, 

89 L.Ed. 1865; 161 A,L.R. 1258. 
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67. U.S.—Fleming v. A. B. Kirsch- 
baum Co., C.C.A.Pa., 124 F.2d 567 
—Crabb v. Welden Bros., D.C. 
lowa, 6-5 F.Supp. 369. 

68. U.S.—^Western Union Telegraph 
Co. V. Lenroot, N.Y., 6-5 S.Ct. 335, 
323 U.S. 490, 89 L.Ed. 414. 

69. U.S.—U. S. V. Darby, Ga., 61 S. 
Ct. 451, 312 U.S. 100, 657, 85 L.Ed. 
609, 132 A.L.R. 1430—Gangi v. D. 
A. Schulte Inc., C.C.A.N.T., 150 F. 
2d 694, affirmed 66 S.Ct. 92’5, 328 

U.S. 108, 90 L.Ed. 1114, 167 A.L.R. 
208—^Walling v. Peoples Packing 
Co., C.C.A.Okl., 132 F.2d 236, cer¬ 
tiorari denied 63 S.Ct. 831, 318 U. 
S. T74, 87 L.Ed. 1144—Hili v. Jones. 
D.C.Ky., 59 F.Supp. 569. 

70. U.S.—Bracey v. Luray, C.C.A. 
Md., 138 F.2d 8—Hamlet Ice Co. 

.V. Fleming, C.C.A.N.C., 127 F.2d 
165, certiorari denied 63 S.Ct. 29, 
317 U.S. 634, 87 L.Ed. 611. 

71. U.S.—U. S. V. Darby, Ga., $1 S. 
Ct. 451, 312 U.S. 100, 6'57, 85 L. 
Ed. 609. 132 A.L.R. 1430. 

72. U.S.—Hili V. Jones, D.C.Ky., 
69 F.Supp. 669. 

A local mantifacturer or processor 
is subject to the statute where his 
employees prepare goods which he 
knows another manufacturer will 
place in interstate commerce as an 
ingredient of a flnished product or 
as a whole, and the applicability of 
the statute is not limited to a situ- 
ation in which one who produces 
goods is responsible for their sub- 
seauent movement in commerce, but 
the statute applies wherie the work 
is performed on any part or ingredi¬ 
ent of an article of commerce.—Bra¬ 
cey V. Luray, C.C.A.Md., 138 P.2d 8. 

73. U.S.—^Fleming v. Atlantic Co., 
D.C.Ga., 40 F.Supp. 664, affirmed, 
C.C.A., 131 F.2d 518. 
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moving in interstate commerce are engaged in the 
prodnction of goods for commerce within the cover- 
age of the act'^^ 

The term ‘'prodnction of goods for commerce” in¬ 
cludes all steps, whether or not manu facture, which 
lead to readiness for putting goods into the stream 
of commerce, and every kind of incidental operation 
preparatory to putting goods into the stream of 
commerce. Where local transportation of goods 
is a step in putting a product into interstate com¬ 
merce, such step, however slight, becomes. a part 
of production of goods for commerce within the 
statute,but the definition of the term “produced” 
as including the ‘"handling” of goods does not ex- 
tend to the handling of goods in carriage or trans- 
mission in commerceJ^ The fact that the amount 
of goods destined for commerce is great or small is 
immateriaL'^^ 

(b) Goods 

Under provisione of the Fair Labor Standards Act ex- 


tending the act to employments concerned with the pro¬ 
duction of goods for commerce, the term '*goods" meana 
wares, Products, commodities, merchandise, or articles or 
subjects of commerce of any character, or any part or In- 
gredient thereof. 

The term “goods” as used in provisions of the 
Fair Labor Standards Act § 1 et seq, 29 U.S.C.A. § 
201 et seq, rendering the act applicable to employ- 
ers and employees engaged in the “production of 
goods for commerce” is defined in § 3 (i) of the 
act, 29 U.S.C.A. § 203 (i), as meaning goods, wares, 
Products, commodities, merchandise, or articles or 
subjects of commerce of any character, or any part 
or ingredient thereof.Accordingly the word has 
been held to meaQ commodities which are sent into 
commerce for trade and trafiic in the business 
World, which will move into commerce and not be 
consumed by those engaged in such commerce.^® 
Where goods play an all-important part in carry- 
ing on interstate shipments, competition of goods 
produced in one state with goods manufactured in 
another is not necessarily the sole test of whether 


74. U.S.—Walling v. McCrady 
Const. Co.. C.C,A.Pa., 156 F.2d 932. 

75. U.S.—West Kentucky Coal Co. 
V. Wallingr. C.G.A.Teiin,. 153 F.2d 
682—^Walling v. Comet Carriers, 
C.C.A.N.T., 151 P.2d 107, certiorari 
dismissed 66 S.Ct. 1007, 328 U.S. 
819, 90 L.Ed. 1600—Hertz Drivur- 
self Stations v. U. S., C.C.A.Mo., 
160 F.2d 923—Wallinff v. Griffin 
Cartage Co., D.C.Mich., 62 F.Supp. 
395, affirmed, C.C.A., 153 F.2d 587. 

“Saadled” and *'worked on” 

(1) The terms “handled" and 
‘Vorked on*' within provision defin- 
ing term “produced” as meaning 
handled or in any other manner 
worked on include every kind of in¬ 
cidental operation preparatory to 
putting goods into the stream of 
commerce.—^Western Union Tele- 
graph Co. v. Lenroot, U.S.N.T., 65 S. 
Ct. 335, 323 U.S. 490, 89 L.Ed. 414— 
Walling V. Priend, C.C.A.Mo., 166 P. 
2d 429—^W^^alling v. Northwest ern- 
Hanna Fuel Co., D.C.Minn., 67 F. 
Supp. 833—^Asselta v. 149 Madison 
Ave. Corp., D.C.N.Y., 65 F.Supp, 385, 
affirm«ed, C.C.A., 156 F.2d 139—Wall¬ 
ing V. Griffln Cartage Co., D.C.Mich., 
62 F.Supp. 396, affirmed, C.C.A,, 163 
P.2d €87. 

N.T.—Quest V. George Bowman, 
Inc., 64 N,T.S.2d 60. 

(2) The handling of goods by 
manufacturer or his agent even to 
the point of preparation for ship- 
ment is “production” within statute. 
—Roberg v. Henry Phipps Estate, 
C.C.A.N.T., 156 P.2d 958—Baldwin V. 
Emigrant Industrial Savings Bank, 
C.C.A.N,T., 150 P.2d 524, 161 A.L.R. 
1234, certiorari denied 66 S.Ot. 171, 
824 U-S. 767, 90 L.Ed. 462. 


76. U.S.—^Walling v. Griffin Cartage 
Co., D.C.Mich., 62 F.Supp. 896, af- 
flrmed, C.C.A., 153 P.2d 587. 

77. U.S.—^Western Union Telegraph 
Co. V. Lenroot, N.T., 65 S.Ct. 335, 
323 U.S. 490, 89 L.Ed. 414. 

Dlstxibtitor or Importer 
I A corporate interstate wholesaler 
and jobber of textile trimmings 
which were sometimes broken up 
and wound on cards by machines as 
means of selling smaller quantities, 
but material in which left premises 
in same condition as when received, 
handled them merely as distributor 
or transporter and was not engaged 
in production of goods for interstate 
commerce within statute.—Quest v. 
George A. Bowman, Inc., 64 N.Y.S.2d 
60. 

78. U.S.—Walling v. Northwestern- 
Hanna Puel Co., D.C.Minn., 67 F. 
Supp. 833. 

79. U.S.—^Walling v. Paramount- 
Richards Theatres, D.C.La., 61 P. 
Supp. 290. 

Products held “goods” 

(1) Barges used in interstate 
commerce.—Slover v. Wathen, C.C.A. 
Md., 140 F.2d 258. 

<2) Crude oil.—^Divine v. Levy, D. 
C.La., 39 F.Supp. 44. 

(3) Gtold mined for the govern- 
ment.—^Walling v. Haile Gold Mines, 
C.C.A.S.C., 136 F.2d 102. 

(4) Ice.—Chapman v. Home Ice 
Co., C.C.A.Tenn., 136 P.2d 363, cer¬ 
tiorari denied 64 S.Ct. 72, 820 U.S. 
761, 88 L.Bd. 454—Atlantic Co. v. 
Walling, C.C.A.Ga., 131 P.2d 618— 
Wagner v. American Service Co., D. 
C.Iowa, 58 F.Supp. 32—Gordon v. 
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Paducah Ice Mfg. Co., D.C.Ky., 41 
F.Supp. 980. 

(5) Passenger automobiles con- 
verted to buses.—^Walling v. Arm- 
bruster, D.C.Ark., 61 F.Supp. 166. 

“Articles of commerce” 

(1) Sample books distributed free 
of charge to prospective customers 
as a means of furthering interstate 
sales and shipments of materials 
displayed therein w’ould be deemed 
articles of commerce, and hence 
goods, rendering manufacturer 
thereof subject to statute notwith- 
standing distribution of the books 
in other States was made without 
charge.—^Walling v. Higglns, D.C. 
Pa., 47 F.Supp. 856, 

(2) Where employer was engaged 
in the dyeing of yarn for use of 
manufacturers of carpets and rugs 
in state, and all of employer's work 
was do ne for customers in state who 
thereafter shipped their carpets and 
rugs to various points outside of 
state, rugs and carpets manufactur¬ 
ed by employeiys customers and 
shipped interstate were articles of 
commerce, and employer and his em¬ 
ployees were engaged in the produc¬ 
tion of goods for commerce.—Wall¬ 
ing Y. Kerr, D.C.Pa., 47 F.Supp. 852. 

Levees and. ditehes 

Under this section, “goods” means 
things which could be created or 
made, or materials or ingredients 
for such things, and dld not include 
building levees and irrigation diteh¬ 
es.—^Zehring v. Brown Materials, D, 
C.Cal., 48 F.Supp. 740. 

80. Ark,—Couch v. Ward. 168 S.W. 

2d 822, 205 Ark. 308. 
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the goods are within the ternis of the statute.^i 

According' to some decisions the term “goods** 
may include intangibles,82 but other decisions hold 
Ihat the statute uses the word as referring to tangi- 
ble things only.SS It has been held that the term 
“goods** includes bonds, shares of stock, commercial 
papcr, bilis of lading and the like,S4 telegraphic mes- 
sageSjSS and correspondence, reports, and other doc- 
uments;S6 but it has also been held that moneyS7 
and letters or papers having no value except as 
recordsSS are not “goods.” 

The statute expressly provides that the term 
“goods** does not include goods after their delivery 
into the physical possession of the ultimate consum- 
er thereof other than a producer, manufacturer, or 
processor thereof.^® The exclusion clause applies 
only to goods which, having come into the hands 
of the ultimate consumer, have been withdrawn 
from further trafEc and sale, so that interstate 


transportation of the goods may take place without 
responsibility for a prior production in violation of 
standards imposed by the act;®^ it does not relate 
to goods considered with reference to production^^ 
and does not apply to goods in the course of pro- 

duction.^2 

c. ParticTilar Businesses and Industries 

Generally ali businesses and Industries '^engaged In 
commerce" or in the “production of goods for commerce^' 
within the meaning of those terms as used in the stat¬ 
ute are subject to the regulations of the statute uniess 
specifically exempted therefrom. 

As a general rule, ali businesses and industries 
“engaged in commerce** or in the “production of 
goods for commerce** within the meaning of those 
terms as used in the Fair Labor Standards Act § 1 
et seq, 29 U.S.C.A. § 201 et seq, are subject to the 
regulations of the act uniess specifically exempted 
therefrom.93 Thus if the requisite connection with 


81. U.S,—^Fleming v. Atlantic Co., 
D.C.Ga., 40 F.Supp. 654, aflirmed. 
C.C.A., 131 F.2d 618. 

82. U.S.—Lenroot v, Western Union 
Telegraph Co., C.C.A.N.Y., 141 F. 
2d 400, reversed on other grounds 
6‘5 S.Ct. 336, 323 U.S. 490, 89, L.Ed. 
414. 

83. U.S.—Bartholome v. Baltimore 
Fire Patrol «& Despatch Co. of Bal¬ 
timore City, D.C.Md., 48 F.Supp. 
98. 

84. U.S.—Bozant v. Bank of N. T., 

C. C.A.N.Y., 156 F2d 787. 

85. U.S.—Western Union Telegraph 
Co. V. Lenroot, N.Y., 65 S.Ct. 835, 
323 U.S. 490, 89 L.Ed. 414. 

86. U.S.—Phillips V. Meeker Co-op. 
Llght & Power Ass’n, D.C.Mlnn., 
63 F.Supp. 733—Lofther v. First 
Nat. Bank of Chicago, D.C.IIL, 48 
F.Supp. '692, afflrmed, C.C.A., 138 
F.2d 299. 

N.Y.—Yunker v. Abbye Employment 
Agency, 32 N.Y.S.2d 715. 

87. Tenn.—Robinson v. Massachu- 
setts Mut. Life Ins. Co., 158 S.W. 
2d. 441. 

88. U.S.—Bozant v. Bank of New 
York, C.'C.A.N.Y., 156 F.2d 787. 

89. U.S.—^Divins v. Hazeltine Elec¬ 
tronics Corp., C.C.A.N.Y., 163 F. 
2d 100—Phillips v. Star Overall 
Dry Cleaning Laundry Co., C.C.A. 
N.Y., 149 F.2d 416, certiorari de- 
nied 66 S.Ct. 677, 327 U.S. 780, .90 
L.Ed. 1008, rehearing denied 66 S. 
Ct. 815, 327 U.S. 817, 90 L.Ed. 1040 
—Anderson v. Federal Cartridge 
Corp., E.C.Minn., 72 F.Supp. 644— 
Walling V. Paramount-Richards 
Theatres, D.C.La., 61 F.Supp. 290— 
Qordon v. Paducah Ice Mfg. Co., 

D. C.Ky., 41 F.Supp, 980—^Fleming 

66 C. J.S.-41 


V. Atlantic Co., D.C.Ga., 40 F.Supp. 

654, aflirmed, C.C.A.. 131 P.2d 518. 
“Ultimate consnmer” 

(1) A paper manufacturer which 
bought pulpwood from producers 
paying substandard wages, used 
pulpwood to manufacture paper, and 
shipped paper in interstate com¬ 
merce, was not ultimate consumer 
of the pulpwood within provision of 
the Fair Labor Standards Act that 
“goods"^ does not include goods after 
their delivery into actual physical 
possession of ultimate consumer.— 
Southern Advance Bag & Paper Co. 
V. U. S„ C.C.A.La., 133 F.2d 449. 

(2) Building contractor was ulti¬ 
mate consumer of building materials 
obtained from outside the state rath- 
er than a producer, manufacturer or 
processor thereof within provision 
of statute defining “goods"* as not 
including goods after delivery into 
actual physical possession of ulti¬ 
mate consumer.—Barbe v. Cummins 
Const. Co., D-C-MId., 49 F.Supp. 168, 
afflrmed, C.C.A., 138 F.2d 6*67. 
Delivery 

Under the Fair Labor Standards 
Act provision that “goods"* does 
not include goods after delivery into 
physical possession of ultimate con¬ 
sumer other than a producer, man¬ 
ufacturer or processor, the deliv¬ 
ery contemplated is one that gives 
the ultimate consumer the right to 
deal with the goods as his own while 
they are being consumed.—Phillips 
V. Star Overall Dry Cleaning Laun¬ 
dry Co., C.C.A.N.Y., 149 F.2d 416. 
certiorari denied Ali Service Laun¬ 
dry Corp. V. Phillips, 66 S.Ct. 677, 
32*7 U.S. 780, 90 L.Ed. 1008, rehear¬ 
ing denied 66 S.Ct. 815, 327 U.S. 817, 
90 L.Ed, 1040. 

90. U.S.—Hamlet Ice Co. v, Flem- 
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ing, C.C.A.N.C., 127 P.2a 165, cer¬ 
tiorari denied 63 S.Ct. 29, 317 U. 
S. 634, 87 L.Ed. 511—Gordon v. 
Paducah Ice Mfg. Co., D.C.Ky., 41 
F.Supp. 980. 

Assumptloxi as to fnrther commerce 
The exclusion from definition of 
“goods"' in Fair Labor Standards 
Act of goods after delivery to pos¬ 
session of ultimate consumer other 
than producer, manufacturer or 
processor, is for the benefit of the 
ultimate consumer on assumption 
that ultimate consumer will not par¬ 
ticipate further in interstate com¬ 
merce.—Fleming v. Atlantic Co., D. 
C.Ga., 40 F.Supp. 6'54, affirmed, C.C. 
A., Atlantic Co. v. Walling, 131 F. 
2d 618. 

91. U.S.—Fleming v. Atlantic Co., 
D.C.Ga., 40 F.Supp. 654, affirmed, 
C.C.A., Atlantic Co. v. Walling, 131 
F.2d 618. 

Ice consumed by pnrchasers 

Ice furnished by employer for in¬ 
terstate railroad, express, and trucks 
for refrigeration of interstate 
freight shipments was not outside 
the statutory definition of goods 
although it was consumed by -pur- 
chasers.—Chapman v, Home Ice Co., 
C.C.A.Tenn., 136 F.2d 353, certiorari 
denied '54 S.Ct. 72, 320 U.S. 761, 88 
L.Ed. 454—Atlantic Co. v. Walling, 
C.CjLGa., 131 F.2d 618—Hamlet Ice 
Co. V. Fleming, C.C.A.N.C., 127 F.2d 
165, certiorari denied 63 S.Ct. 29, 
317 U.S. 634, 37 L.Ed. 611. 

92. U.S.—^Hamlet Ice Co. v. Flem¬ 
ing, G.C.A.N.C., 127 F.2d cer¬ 
tiorari denied 63 S.Ct. 29, 317 U. 
S. 634, 87 L.Ed. 511—Gordon v. 
Paducah Ice Mfg. Co., D.C.Ky., 41 
F.Supp. 980. 

93. U.S.—Jewell Ridge Coal Corpo¬ 
ration v. Local No. 6167, United 
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commerce exists, tihe statute may apply to employ- 
ers engaged in aircraft and aviation,^^ banking,®® 
buying and selling generally,^® coal mining and dis- 
tribution,^'^ Communications,^8 cutting, sale, and dis- 


tribution of lumber,^® electric power generation and 
transmission,! Insurance,2 laundries,^ manufactur- 
ing generally,^ maritime operations,^ mining gener- 
ally,^ newspapers and other publications,'^ oil pro- 


Mine Workers of America, B.C. 
Va., 53 F.Supp. 935, certiorari de- 
nied S4 S.Ct. 1267, 322 U.S. 756, 
88 L.Ed. 168'5, reversed on other 
grounds 145 F.2d 10, affirmed 65 

S.Cft. 1063, 325 U.S. 161, 89 L.Ed. 
1534, rehearing denied 65 S.Ct. 
1550, 325 U.S. 897. 89 L.Ed. 2007— 
Flemingr v. Lowell Sun Co., X>.Q. 
Mass., 36 F.Supp. 320, vacated on 
other ^ounds, C.C.A., Lowell Sun 
Co. V. Fleming, 120 F.2d 213, af- 
flrmed Holland v. Lowell Sun Co., 
62 S.Ct, 793, 315 U.S. 784, 86 L.Ed. 
1190. 

94. U.S.—Marian v. Lockheed Air¬ 
craft Corp., D.C.Tex., 65 F.Supp. 
18. 

ActMties in commerce not showu 

(1) Generally.—Murphy v. Geor- 
gia Aero-Tech, D.C.Ga., 49 F.Supp. 
982. 

(2) Privately owned training 

school for army aviation cadets was 
not engaged in commerce within 
meaning of statute in so far as 
teaching or instructing activities 
were concerned, notwithstanding ca¬ 
dets came to school from other 
States or were sent to other States 
after completion of training.—Ray- 
mond V. Parrish, 30 S.E.2d 669, 71, 
Ga.App. 293. i 

95. U.S.—Lorenzetti v. American 
Trust Co., D.C.Cal., 45 F.Supp. 128. 

96. U.S.—Callus V. 10 East For- 1 
tieth St. Bldg., C.C.A.N.Y., 146 F. I 
2d 438, reversed on other grounds 
65 S.Ct. 1227, 325 U.S. 578, 89 L. 
Ed. 1806, 161 A.L.R. 1253—Lorber 
V. Rosow, D.C.Conn., 58 F.Supp. 
341—Drake v. Hirsch, D.C.Ga., 40 
F.Supp. 290—Gerdert v. Certified 
Poultry & Egg Co., D.C.Fla., 38 F. 
Supp. 964. 

Pactor 

Business of employer was in In¬ 
terstate commerce within statute, as 
far as he ordered and received goods 
from suppliers in other States, and 
dealt with goods as a factor for 
suppliers in other States.—^Lorber v. 
Rosow, D.C.Conn., 58 F.Supp. 341. 
Activities in commerce not shown 
U.S.—^Prescription House v. Ander- 
son, D.C.Tex., 42 F.Supp. 874. 

Colo.—Bock V. Hoffman, 130 P.2d 
691, 110 Colo. 73. 

97. U.S,—Walling v. Northwestern- 
Hanna Puel Co., D.C.Minn., 67 P. 
Supp. 833—■Walling v. West Ky. 
CoaJ Co., D.C.Tenn., 60 F.Supp. 681 
—JTewell Ridge Coal Corporation 
Y, Iiocal No. 6167, United Mine 
\7orkers of America, D.C.Va,, 53 
F.Supp. 935, certiorari denied 64 | 


S.Ct. 1267, 322 U.S. 756, 88 L.Ed. 
1585, reversed on other grounds 
145 P.2d 10, affirmed 6'5 S.Ct. 1063, 
325 U.S. 161, 89 L.Ed. 1534, re- 
hearing denied 65 S.Ct. 1550, 325 
U.S. 897, 89 L.Ed. 2007. 

98. U.S.—^Western Union Telegraph 
Co. V. Lenroot. N.Y., 65 S.Ct. 335, 
323 U.S. 490, 89 L.Ed. 414—How- 
ard V. Southern Continental Tei. 
Co., D.C.Tenn., 72 F.Supp. 276. , 

interstate transcnission 

“Commerce” embraces the inter¬ 
state transmission of Information 
and intelligence, whether the trans¬ 
mission be effected by telegraph 
wires, the air waves, or by letters, 
pamphlets, publications, or other 
written material.—Yunker v. Abbye 
Employment Agency, 32 K.Y.S.2d 
715. 

Badio 

Proof that programs of radio sta- 
tion “were heard at points outside 
i of state established that the station 
was engaged in interstate commerce, 
within statute.—^t^^ilson v. Shuman, 
C.C.A.Ark., 140 F.2d 644. 

99. U.S.—^Hanson v. Lagerstrom, C. 
C.A.Minn., 133 F.2d 120—Consoli¬ 
dated Timber Co. v. Womack, C.C. 
A.Or., 132 P.2d 101—Walling v. 
Hamner, D.C.Va., 64 F.Supp. 690 
—^Walling V. Peavy-Wilson Lum- 
ber Co., D.C.La., 49 F.Supp. 846. 

1. U.S.—Lewis V. Florida Power & 
Light Co., C.C.AFla., 154 F.2d 751 
—^Porter v. Georgia Power & Light 
Co., D.C.Ga., 50 F.Supp. 959. 

Tex.—Camfield v. 'West Texas Utili¬ 
ties Co., Civ.App., 170 S.W.2d 552, 
error refused. 

Cooperative assoclations 
In determining whether employees 
of codperative light and power as- 
sociations were within Fair Labor 
Standards Act, cooperatives distrib- 
uting to their customers electricity 
purchased from municipal light 
plants were held to be public Utili¬ 
ties.—^Meeker Co-op. Light & Power 
Ass’n V. Phillips, C.C.A.Minn., 158 F. 
2d 698. 

2. N.Y.—Johnston v. Firemen^s Ins. 
Co. of Newark, N. J., 61 N.Y.S.2d 
566, affirmed 71 N.Y.S.2d 713, 272 
App.Div. 8'67. 

8. U.S.—Philips V. Star Overall Dry 
Cleaning Laundry Co., D.C.N.Y., 55 
F.Supp. 238, affirmed, C.C.A., 149 
F.2d 416, certiorari denied Ali 
Service Laundry Corp. v. Phillips, 
66 S.Ct. 677, 327 U.S. 780, 90 L.Ed. 
1008, rehearing denied 66 S.Ct. 815, 
327 U.S. 817, 90 L.Ed. 1040. 

N.Y.—^Eoemer v. Associated Linen 
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I Laundry Suppliers, 62 N.Y.S.2d 
I 774, 270 App.Div. 986—Barb v. 

Manhattan Laundries, 63 N.Y.S. 
2d 886, 188 Misc. 18. 

4. U.S.—Dize v. Maddrlx, C.C.A.Md., 
144 F.2d 584, affirmed 65 S.Ct. 895, 
324 U.S. 697, 89 L.Ed. 1296—Wall¬ 
ing V. Peavy-Wilson Lumber Co., 
D.C.La., 49 F.Supp. 846—Tucker v. 
Hitchcock, D.C.Fla., 44 F.Supp. 8*74 
—Fleming v. Pearson Hardwood 
Flooring Co., D.C.Tenn., 39 F.Supp. 
300. 

Contaiuers 

Where defendant manufactured 
boxes suitable for containing Prod¬ 
ucts of other manufacturing com- 
panies located in state, and such 
companies packed their goods in 
such boxes for transportation in in¬ 
terstate commerce, defendant was 
engaged in production of goods for 
interstate commerce, within the 
statute.—^Walling v. Villaume Box & 
Lumber Co., D.C.Minn., 68 F.Supp. 
150. 

5. U.S.—^Walling v. Sternberg 
Dredging Co., D.C.Mo., 64 F.Supp. 
7'58. 

improving navigable waterways 
U.S.—Ritch V. Puget Sound Bridge 
& Dredging Co., C.C.A.Wash., 166 
F.2d 334—^Walling v. Sternberg 
Dredging Co., D.C.Mo., 64 F.Supp. 
758. 

6. U.S.—^Pox V. Summit King 
Mines, C.C.ANev., 143 F.2d 926— 
Sunshine Mining Co. v. Carver, D. 
C.Idaho, 41 F.Supp. 60. 

lilinliig of gold and silver 

U.S.—Fox V. Summit King Mines, C. 

C. A.Nev., 143 P.2d 926—Robertson 
V. Alaska Juneau Gold Min. Co., 

D. C.Cal., 61 F.Supp. 265—^Walling 
V. Arctic Circle Exploration, D.C. 
Wash., 56 F.Supp. 944—Holland v. 
Haile Gold Mines, D.C.S.C., 44 F. 
Supp. i641—Sunshine Mining Co. v. 
Carver, D.C.Idaho, 34 F.Supp. 274. 

7. U.S.—^Mabee v. White Plains 
Pub. Co., N.Y., 66 S.Ct. 611, 327 
U.S. 178, 9,0 L.Ed. 607—A. H. Belo 
Corporation v. Street, D.C.Tex., 36 
F.Supp. 907, affirmed, C.C.A., 121 
P.2d 207, affirmed 62 S.Ct. 1223, 316 
U.S. 624, 86 L.Ed. 1716, rehearing 
denied 63 S.Ct. 76, 817 U.S. 706, 
87 L.Ed. 563—Fleming v. Lowell 
Sun Co., D.C.Mas^., 3'6 F.Supp. 320, 
vacated on other grounds, C.C.A., 
120 F.2d 213, affirmed 62 S.Ct. 793, 
315 U.S. 784, 86 L.Ed. 1190. 

A large metropoUtan newspaper 
publishing company was engaged In 
interstate commerce within the stat¬ 
ute with respect to publication of 
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duction and distribution,® scrap metal operations,^ 
transportation,iO warehousing and storing,ii and 
other miscellaneous businesses .12 The statute has 
been held to apply to employers engaged in work 
under government contract where such work in¬ 
volves commerce.^* 

Building and construefion work. Employers en- 
gaged in the original construction of buildings are 
not generally within the scope of the Fair Labor 
Standards Act, even though the buildings, when 
completed, will be used to produce goods for com- 
merce However, where the construction consti- 
tutes an integral part of existing plants and its pur- 
pose is to continue the operation of the plants, ali 
of which are producing goods for commerce, the 
work has been held to be within the statute.15 Sim- 
ilarly it has been held that new construction of tel- 
ephone and railroad facilities constituting instru- 
mentalities of interstate commerce,16 and of roads, 


streets, and bridges to be used in interstate com¬ 
merce and indispensable to the continuance of pro- 
duction of goods moving in interstate commerce,!^ 
constitutes an activity covered by the Fair Labor 
Standards Act. According to other decisions, how¬ 
ever, a construction company engaged in the con¬ 
struction of highways, railroads, and bridges does 
not come within the purview of the act,is and a 
highway constructed on a site where no highway 
existed before is not an instrumentality of inter¬ 
state commerce until actually used to carry inter¬ 
state traffic, so that work performed in the con¬ 
struction thereof is not employment in commerce 
within the statute.i® It has also been held that 
work in digging levees and irrigation ditehes for a 
purely local irrigation project is not work in com- 
merce.20 

Wholesale and retail distribuiors. As a general 
rule, a wholesaler or retailer engaged solely in in- 


papers, gathering- of news therefori 
and sale of the papers sent out of 
the state.—Schroepfer v. A. S. Abell 
Co., C.C.A.Md., 138 F.2d 111, certio¬ 
rari denied 64 S.€t. 486. 321 U.S. 763, 
88 L.Ed. 1060, rehearing denied 64 S. 
Ct. 1149, 322 U.S. 770, 88 Li.Ed. 159o. 

Distrilbutors of newspapers to 
Street corner vending* machines and 
dealers within the state for local 
sale were not engaged In interstate 
commerce within statute on theory 
that distributors’ Service was mere- 
ly a part of publisher’s whole enter- 
prise of interstate gathering and dis- 
tribution of news.—Schroepfer v. A. 
S. Abell Co., C.C.A.Md., 138 F.2d 111, 
certiorari denied 64 S.Ct. 486, 321 
U.S. 763, SS L.Ed, 1060, rehearing de¬ 
nied 64 S.Ct. 1149, 322 U.S. 770, 88 
L.Ed. 1593. 

8. U.S.—Straughn v. Schlumberger 
Well Surveying Corp., D.C.Tex,, 72 
F.Supp. 511—Keen v. Mid-Conti- 
nent Petroleum Corp., D.C.Iowa, 
63 F.Supp. 120. 

9. U.S.—Fleming v. Stillman, D.C. 
Tenn., 48 F.Supp. 609. 

Mo,—^Edwards v. South Side Auto 
Parts Co., App., 180 S.W.2d 1015. 

10. U.S.—^Hertz Drivurself Stations 
V. U. S., C.C.A.M 0 ., 150 P.2d 923— 
MeComb V. La Casa Uel Trans- 
porte, D.O.Puerto Rico, 71 F.Supp. 
44—Torres v. American R. Co. of 
Puerto Rico, U.O.Puerto Rico, 66 
F.Supp. 745. 

Switching railroad 
Where substantial part of tonnage 
carried by switching railroad serv- 
ing industrial plants originated at 
out of state points or was to move 
to points outside state, railroad was 
engaged in interstate commerce and 
was an instrumentality of interstate 


commerce.—^Walling v. MeCrady 
Const. Co., D.C.Pa., 60 F.Supp. 243. 

A terminal company, which fur- 
nished usual terminal facilities to 
four railroads regularly engaged in 
interstate transportation of passen- 
gers and freight, was subject to 
statute.—^Walling v. Jacksonville 
Terminal Co„ D.C.Fla., 5'5 F.Supp. 
302, afflrmed, C.C.A., 148 F.2d 768. 

11. U.S.—Walling v. Harris, D.C. 
Tenn., 68 F.Supp. 146—Reliance 
Storage & Inspection Co. v. Hub- 
bard, D.C.Va., 50 F.Supp. 1012— 
Moses V. McKesson & Robbins, D. 
C.Tex., 4’3 F.Supp. 528—Fleming 
V. Kenton Lroose Leaf Tobacco 
Warehouse Co., D.C.Ky., 41 F. 
Supp. 2'55. 

Activitles In commerce not shown 
Cal.—McDaniel v. Clavin, 136 P.2d 
559, 22 Cal.2d 61. 

Frlvate truckmen engaged in in- 
tra-state shipments from warehouses 
to retail Stores are not engaged in 
commerce within statute.—Fitzger- 
ald v. Kroger Grocery & Baking Co., 
D.C.Kan., 45 F.Supp. 812. 

12. Farttcnlar hnslnesses within. act 
<1) Furnishing guards for protec- 

tion of industrial plants and estab- 
lishments of customers some of 
whom were engaged In interstate 
commerce and in production of goods 
for commerce.—^Walling v. Mer- 
chants Police Service, D.C.Ky., 59 F. 
Supp. 873. 

<2) Furnishing ice to railroad re¬ 
frigerator cars and trucks which 
subsequently moved in interstate 
commerce.—Bohn v. B & B Ice & 
Coal Co., D.C.Ky., 63 F.Supp. 1020 
—Fleming v. Atlantic Co., D.C.Ga., 
40 F.Supp. 654, afflrmed, C.C.A., 131 
P.2d 518. 


(3) Leasing motor vehicles to 
numerous corporations and persons 
who were engaged in production and 
transportation of goods in inter¬ 
state commerce.—Snyder v. John J. 
Casale, Inc., D.C.N.T., 49 F.Supp. 
926. 

(4) Sales agencies representing 
mining and manufacturing concerns 
manufacturing and shipping mer- 
chandise from factories and mines 
elsewhere located to customers in 
several States.—Callus v. 10 East 
Fortieth St. Bldg., C.C.A.N.T., 146 
F.2d 438, reversed on other grounds 
65 S.Ct. 1227, 325 U.S. 578, 89 L.Ed. 
1806, 161 A.L.R. 1263. 

(5) Stockyards business, in which 
live stock was purchased for sale 
in interstate commerce.—Patton v. 
Williams, D.C.Okl., 61 F.Supp. 884. 

13. U.S.—^Walling v. MeCrady Const. 
Co., C.C.A.Pa., 156 P.2d 932—Wal¬ 
ling V. Patton-Tulley Transp. Co., 
C.C.A.Tenn., 134 F.2d 945. 

14. U.S.—Kelly v. Ford, Bacon & 
Davis, C.C.A.Pa., 162 F.2d 555— 
Baloc V. Foley Bros., D.C.Minn., 68 
F.Supp. 533. 

15. U.S.—^Walling v. MeCrady Const. 
Co., C.C.A.Pa., 156 P.2d 932. 

16. U.S.—^Walling v. MeCrady 
Const. Co., supra. 

17. U.S.—^Walling v. MeCrady Const. 
Co., supra 

18. Ky.—^Preston v. Louis Des Cog- 
nets & Co., 167 S.W.2d 863, 292 Ky. 
646. 

19. N.Y.—^Hewlett v. Del Balso 
Const. Corporation, 43 N.Y.S.2d 650, 
180 Misc. 81, appeal denied 44 N. 
Y.S.2d 687, 266 App.Div. 922. 

20. U.S.—Zehring v. Brown Mate¬ 
rials, D.C.Cal., 48 F.Supp. 740. 
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ployer predominantly engaged in intra-state com- 
merce will not subject him to the operation of the 
statute.5'7 

§ 151(9). - Employee^s Activities as Con- 

trolling 

a. In general 

b. Activities constituting engagement in 

commerce or production of goods 
for commerce 

c. Work in part in interstate commerce 

d. Particular employees 

a. In General 

Generally, the applicability of the Fair Labor Stand- 


ards Act depands on the character of the work performed 
by the employee, rather than on the character of the 
employer^s bueiness, and an employee is not protected by 
the act uniess the nature of his Services is such as to con¬ 
stitute engagement in commerce or in the production of 
goods for commerce. 

Under the provisions of the Fair Labor Standards 
Act §§ 6, 7, 29 U.S.C.A. §§ 206, 207, the ooverage 
of the act with respect to minimum wages and over- 
time pay extends to employees who are '‘engaged in 
commerce or in the production of goods for com- 
merce’^ within the broad scope of those activities 
expressed in the law.^S The applicability of the act 
thus depends on the character of the work per¬ 
formed by the employee, rather than on the charac¬ 
ter of the employer^s business,^^ and the duties of 


ber were reoeived in intra-state com¬ 
merce, fact that a few shipments 
constituting less than one half of 
one per cent of jobber’s purchases 
were made in interstate commerce 
•would not bring jobber’s business 
under the statute since maxira, De 
minimis non curat lex, applied.— 
Daly V. Citrin, D.C.Mich., 63 F.Supp. 
876. 

37^ U.S.—Hili V. Jones, D.C.Ky,, 
69 F.Supp. 569—Hooks v. Nash- 
ville Breeko Block & Tile Co., D. 
C.Tenn., 39 F.Supp. 369—Gerdert 
V. Certified Poultry & Egg Co., D. 
C.Fla., 38 F.Supp. 964—Goldberg 
V. Worman, D.C.Fla., 37 F.Supp. 
77S. 

Cal.—McDaniel v. Clavin, 136 P.2d 
559, 23 Cal.2d 61. 

Xja.—Rachal v. Southwestern Air- 
craft Service, App., 23 So.2d 637— 
Beynolds v. Carter, App., 9 So.2d 
322. 

oeii U.S.—'Waj-ren-Bradshaw Drill- 
ing Co. V. Hali, Tex.. 63 S.Ct. 125, 
317 U.S. 88, 87 L.Ed. 83—Divins 
V. Hazeltine Electronics Corp., C. 

C. A.N.T., 163 F.2d 100—Hertz 

Drivurself Stations v. U. S., C.C. 
A.Mo., 150 F.2d 923—Baldwin v. 
Emigrant Indus. Sav. Bank, C.C.A. 
KT., 150 F.2d 524, 161 A.L.K. 

1234, certiorari denied 66 S.Ct. 171, 
326 U.S. 767, 90 L.Ed. 462—Jewel 
Tea Co. v. Williams, C.C.A.Okl., 
118 P.2d 202—Walling v. McKay, 

D. C.Neb., 70 F.Supp. 160—^^Vagner 
V. American Service Co., D.C.Iowa, 
68 F.Supp. 32—Brown v. Minngas 
Co., D.C.Minn., 51 F.Supp. 363— 
Ling V. Currier Lumber Co., D.C, 
Mich., 60 F.Supp. 204—Gerdert v. 
Certified Poultry & Egg Co., D.C. 
Fla., 38 F.Supp. 964—Fleming v. 
A. B. Kirschbaum Co., D.C.Pa., 38 
F.Supp. 204, aflfirmed C.C.A, 124 
F.2d 667, affirmed Kirschbaum v. 
Walling, 62 S.Ct. 1116, 316 U.S, 
617, 86 L.Ed. 1638—Martin v. Lain 
Oil & Gas Co., D.aill., 36 F.Supp. 
252—Bergen v. Clouser, D.C.Pa., 36 
F.Supp. 168. 


Isr.T.—Killingbeck v. Garment Cen- 
ter Capitoi, 20 N.T.S.2d 621, 259 
App.Div. 691, appeal denied 21 N. , 
Y.S.2d 610. 259 App.Div. 1076. | 

39. U.S.—Mabee v. White Plains 
Pub. Co., 66 S.Ct. 511, 327 U.S. 
178, 90 L.Ed. 607—Overstreet v. 
Korth Shore Corporation, Fla., 63 
S.Ct 494, 318 U.S. 125, 87 L.Ed. 
656—^^Valling v. Jacksonville Paper 
Co., Fla., 63 S.Ct. 332, 317 U.S. 664, 
87 L.Ed. 499—^Warren-Bradshaw 
Drilling Co. v. Hali, Tex., 63 S. 
Ct 126, 317 U.S. 88, 87 L.Ed. 83— 
Kirschbaum v. Walling, N.Y. & Pa., 
62 S.Ct 1116, 316 U.S. 617, 86 L. 
Ed. 1638—Laudadio v. White Const. 
Co.. C.C.A.N.Y., 163 P.2d 383— 

Divins v. Hazeltine Electronics 
Corp., C.C.AN.Y., 163 F.2d 100— 
Phillips V. Graham Aviation Co., 
C.C.A.Ga., 157 F.2d 443—Lewis v. 
Florida Power & Light Co., C.C.A. 
Fla,, 154 F.2d 751—Carrigan v. 
Provident Trust Co. of Philadel¬ 
phia, C.C.A.Pa., 153 P.2d 74—At¬ 
lantic Co. V. Weaver, C.C.A.S.C., 
150 F.2d 843—^Engebretsen v. E. 
J. Albrecht Co., C.C.A.I11., 150 F. 
2d 602—^Kantar v. Garchell, C.C.A. 
Minn., 150 F.2d 47—Domenech v. 
Pan Am. Standard Brands, C.C.A. 
Puerto Rico, 147 P.2d 994—Walling 
v. Roland Elee. Co., C.C.AMd., 146 
F.2d 745, affirmed 66 S.Ct 413, 326 

U. S. 657, 90 L.Ed. 383—Schmidtke 

V. Conesa, C.C.A.Puerto Rico, 141 
P.2d 634—^Walling v. Mutual 
Wholesale Food & Supply Co., C. 
C.AMinn., 141 F.2d 331—Fleming 
V. A. B. Kirschbaum Co., C.O.A. 
Pa., 124 F.2d 567, affirmed Kirsoh- 
baum V. Walling, 62 S.Ct. 1116, 316 

U. S. 517, 86 L.Ed. 1638—Swift & 
Co. V. Wilkerson, C.C.A.Tex., 124 
F,2d 176—Jax Beer Co. v. Redfern, 

C. C.A.Tex., 124 F.2d 172—Walling 

V. Wyandotte Furniture Co., D.C. 
Mo., 72 F.Supp. 98—Baloc v. Foley 
Bros., D.C.Minn., 68 F.Supp. 533— 
Skidmore v. John J. Casale, Inc., 

D. C.N.Y., 66 F.Supp. 282—Bohn v. 
B & B Ice & Coal Co., D.C.Ky., 63 
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F.Supp. 1020—^Antis v. Montgomery 
Ward & Co., D.C.Mich., 63 F.Supp. 
669—^Keen v. Mid-Continent Pe¬ 
troleum Corp., D.C.Iowa, 63 F.Supp. 
120, affirmed, C.C.A., Mid-Continent 
Petroleum Corp. v. Keen, 157 F. 
2d 310—Anderson v. Federal Cart- 
ridge Corp., D.C.Minn., 62 F.Supp. 
775—Damon v. Ford, Bacon & Da- 
vis, D.C.Pa., 62 F.Supp. 446—Wal¬ 
ling V. Paramount-Richards Thea- 
tres, D.C.La., 61 F.Supp. 290— 
Walling V. MeCrady Const. Co., D. 
C.Pa., 60 F.Supp. 243—^Kappler v. 
Republic Pictures Corp., D.C.Iowa, 
59 F.Supp. 112, affirmed C.C.A, 151 
P.2d 543. 162 A.L.R. 228, affirmed 
66 S.Ct 523, 327 U.S. 757, 90 L. 
Ed. 991, rehearing denied 66 S.Ct. 
804, 327 U.S. 817, 90 L.Ed. 1040— 
Mennicucci v. F. & P. Brakelyne 
Service, D.C.K.J., 58 F.Supp. 720— 
Lorber v. Rosow, D.C.Conn., 58 F. 
Supp. 341, reversed on other 
grounds, C.C.A, 153 P.2d 159— 
Scott V. Ford, Bacon & Davis, D. 
C.Pa., 55 F.Supp. 982—^Vogelpohl 
V. Lane Drug Co., D.C.Ohio, 55 P. 
Supp. 564—Building Service Em¬ 
ployees International Union, Local 
No. 238, V. Trenton Trust^ Co., D.C. 

N. J., 63 F.Supp. 129, affirmed C.C. 
A, 142 P.2d 257—Borella v. Bor- 
den Co., D.C.N.T., 52 F.Supp. 952, 
reversed on other grounds, C.C.A, 
145 F.2d 63, affirmed 65 S.Ct 1223, 
323 U.S. 679, 89 L.Ed. 1865, 161 
A.L.R. 1258—Walling v. John J. 
Casale, Inc., D.C.N.Y., 51 F.Supp. 
520—Shain v. Armour & Co., D. 

O. Ky., 50 F.Supp. 907—Murphy v. 
Georgia Aero-Tech, D.C.Ga., 49 F. 
Supp. 982—Ouendag v. Gibson, D. 
C.Mich., 49 F.Supp. 379—White v. 
Jacob’s Pharmacy Co., D.C.Ga., 47 
F.Supp. 298—Abram v. San Joa- 
quin Cotton Oil Co., D.C.Cal., 46 P. 
Supp. 969—Samuels v. Houston, D. 

C. Ga., 46 F.Supp. 364—Gavril v. 
Kraft Cheese Co., D.C.Ill., 42 F. 
Supp. 702—^Veazey Drug Co. v. 
Fleming, D.C.Okl., 42 F.Supp. 689— 
Fleming v. American Stores Co., 

D. C.Pa., 42 F.Supp. 611, modified, 
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each employee must be looked to in order to ascer- 
tain whether a substantial part of his labor is in 
"commerce,” in the “production of goods for com- 
merce/^ or in an '‘occupation necessary to produc- 
tion’’ 0 ? such goods so as to entitle him to the bene- 
fits of the act>® However, in order to classify the 
activities of the employee, it is necessary also to 
consider the activities of the employer by whom he 
is engaged.^^ 

The statute has been held to apply to ali persons 
employed in connection with commerce or in the 


production of goods for commerce without regard 
to the nature of the employer^s business,^^ and it 
has been held that employees may be within the act, 
although the employer’s entire business is*not in¬ 
terstate in character,or although the employer is 
primarily engaged in intra-state business^^ and his 
interstate transactions are merely incidental to the 
intra-state business,^® or although the employer is 
not engaged in commerce.'^® According to other 
decisions, however, an employee is not ^'engaged in 
commerce” or ^‘production of goods for commerce” 


C.C.A., 133 F.2d 840—^Hall v. War- 
ren-Bradshaw Drilling Co., D.C. 
Tex., 40 F.Supp. 772, modified on 
other |grrounds, O.O.A., Warren- 
Bradshaw Drilling Co. v. Hali, 124 
F.2d 42, affirmed 63 S.Ct, 125, 317 
U.S. 88, 87 L.Ed. 83—Fleming v. 
Goldblatt Bros., D.C.Ill., 39 F. 
Supp. 701, modified on other 
grounds C.C.A., 128 F.2d 778, cer¬ 
tiorari denied 63 S.Ct. 628, 318 U. 
S. 757, 87 L.Ed. 1130—Fleming v. 
A. B. Kirschbaum Co., D.C.Pa., 38 
F.Supp. 204, affirmed. C.C.A., 124 
F.2d 667, affirmed Kirschbaum v. 
Walling, 62 S.Ct. 1116, 316 U.S. 
517, 86 L.Ed. 1638—Baggett v. 

Henry Fischer Packing Co„ D.C. 
Ky., 37 F.Supp. 670—^Wood v. Cen¬ 
tral Sand & Gravel Co., D.C.Tenn., 
33 F.-Supp. 40—Rapport v. C. C, 
Whittemore Caterers, D.C.Mass.', 7 
P.R.D. 433. 

lowa.—Umthun v. Day «& Zimmer- 
mann, 16 N.W.2d 258, 235 lowa 
293. 

Kan.—Baum v. A. C. Office Bldg. Co., 
143 P.2d 417, 157 Kan. 658, 160 
A.L.R. 581—Sykes v. Lochmann, 
132 P.2d 620, 156 Kan. 223, certio¬ 
rari denied Lochmann v. Sykes, 63 
S.Ct. 1165, 319 U.S. 753, 87 L.Ed. 
1707. 

Ky.—Harlan-Wallins Coal Corp. v. 
David, 196 S.W.2d 881, 303 Ky. 84. 

La.—Depnis v. Equitable Equipment 
Co., 7 So.2d 397—Lyons v. H. K. 
Ferguson Co., App., 16 So.2d 687— 
Dennis v. Equitable Equipment 
Co., App., 7 So.2d 397. 

Mo.—Fountaln v. St. Joseph Water 
Co., 180 S.W.2d 28, 352 Mo. 817. 

N.T.—Stoike v. First Nat. Bank of 
City of New York, 48 N.E.2d 482, 
290 N.Y. 195, certiorari denied 64 
S.Ct. 50, 320 U.S. 762, 88 L.Ed. 
4‘55—McKee v. Edelbrau Brewery, 
66 N.Y.S.2d 14, 271 App.Div. 841 
—Tinyes v. J. Rich Steers, Inc., 
71 N.T.S.2d 684, 189 Misc. 106 

—Cassone v. Wm. Edgar John & 
Associates, 67 N.Y.S.2d 169, 185 
Misc. 673—McCarthy v. American 
Sur. Co„ 62 N.Y.S.2d 601, 183 

Misc. 983, appeal dismissed 61 
N.Y.S.2d 369, 270 App.Div. 751— 
Brennan v. Community Service Soc. 
of New York, 46 N.Y.S.2d 825, 141 


Misc. 637—Delcour v. Lehigh Val- 
ley Coal Sales Co., 43 N.Y.S.2d 371, 
182 Misc. 289—Helt v. Britten-Fen- 
ton Co., 42 N.Y.S.2d 362, ISO Misc. 
1076—In re New York Title & 
Mortgage Co. (Series N-103), 39 
N.Y.S.2d 893, 179 Misc. 789. 

Okl.—Crocker Packing Co. v. Julian, 
145 P.2d 391, 193 Okl. 472—Brooks 
Packing Co. v. Henry, 137 P.2d 
918, 192 Okl. 533. 

Wash.—Cannon v. Miller, 155 P.2d 
500, 22 *W'ash.2d 287, 157 A.L.R. 
530. 

Short-Iine railroad 
Determination that employees of 
railroad opcrating short line railroad 
were engaged in interstate commerce 
and in production of goods for com¬ 
merce within Fair Labor Standards 
Act were not inconsistent with de¬ 
termination that employer was not 
entitled to exemption from overtime 
provisions on theory that it was 
subject to the Interstate Commerce 
Act.—Rockton & R. R. v. Walling, 
C.C.A.S.C,, 146 F.2d 111, certiorari 
denied 65 S.Ct. 1026. 

Ownership of leases 

That defendant which hired plain- 
tiffs as members of a rotary drilling 
crew to drill oil wells was an inde»- 
pendent contractor, and not the own- 
er of the oil leases, was not deter- 
minative of question whether the 
wage and hour provisions of the 
Fair Labor Standards Act applied 
to plaintiffs, but it was the char¬ 
acter of the Work done and engaged 
in by plaintiffs for defendant that 
determined whether they came with¬ 
in the terms of the act.—Hali v. 
Warren-Bradshaw Drilling Co., D.C. 
Tex., 40 F.Supp. 272, modified on oth¬ 
er grounds Warrep-Bradshaw Drill¬ 
ing Co. V. Hali, 124 P.2d 42, af¬ 
firmed 63 S.Ct. 125, 317 U.S. 88, 87 
L.Ed. 83. 

40. U.S.—Walling v. Goldblatt 

Bros., C.C.A.I11., 128 F.2d 778, cer¬ 
tiorari denied 63 S.Ct. 528, 318 
U.S. 757, 87 L.Ed. 1130—Crabb v. 
Welden Bros., D.C.Iowa, 65 F.Supp. 
369—^Walling v. Hamner, D.C.Va., 
64 F.Supp, 690—Damon v. Ford, 
Bacon & Davis, D.C.Pa., 62 F. 
Supp. 446—Fellabaum v. Swift & 
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Co., D.C.Ohio, 54 F.Supp. 353— 
Samuels v. Houston, D.C.Ga., 46 F. 
Supp. 364. 

Ala.—Cudahy Packing Co. of Ala- 
bama v. Bazanos, 15 So.2d 720, 245 
Ala. 73. 

41. U.S.—Gavril v. Kraft Cheese 
Co., D.C.Ill., 42 F.Supp. 702—Flem¬ 
ing V. Kenton Loose Leaf Tobacco 
Warehouse Co., D.C.Ky., 41 F.Supp. 
265—Gerdert v. Certified Poultry & 
Egg Co., D.C.Fla., 38 F.Supp. 964. 
Special facts 

The coverage of Fair Labor Stand¬ 
ards Act depends on special facts 
pertaining to particular business.— 
Baum V. A. C. Office Bldg. Co., 143 
P.2d 417, 157 Kan. 558, 150 A.L.R. 
581. 

4a. U.S.—Fleming v. A. B. Kirsch¬ 
baum Co., C.C.A.Pa., 124 P.2d 667, 
affirmed Kirshbaum v. Walling, 
62 S.Ct. 1116, 316 U.S. 517, 86 
L.Ed. 1638. 

43. U.S.—Carrigan v. Provident 

Trust Co., C.C.A.Pa., 153 P.2d 74— 
Davis V. Goodman Lumber Co., C. 
C.A.N.C., 133 F.2d 52—Stucker v. 
Roselle, D.C.Ky., 37 F.Supp. 864. 

N.Y.—Cassone v. Wm. Edgar John 
& Associates, Inc., 67 N.Y.S.2d 169, 
185 Misc. 573. 

44. U.S.—^Prescription House v. An- 
derson, D.C.Tex., 42 F.Supp. 874. 

MaintenasLce Services 

Where maintenance company con- 
tracted with banks to furnish banks 
ali janitorial Services and equipment 
on flat monthly basis and pursuant 
to its contract employed and paid 
janitors to work at banks, the fact 
that the maintenance company did 
a purely intrastate business, and 
that the janitors were not employed 
by the banks did not of itself bar 
: the janitors from benefits of the act. 
—Lorenzetti v. American Trust Oo., 
D.C.Cal., 45 F.Supp. 128. 

45. U.S.—Owin v. Liquid Carbonic 
Corporation, D.C.Tex., 42 F.Supp. 
774. 

46. U.S.—Fleming v. Arsenal Bldg. 
Corporation, C.C.A.N.Y., 125 F.2d 
278, affirmed 62 S.Ct. 1116, 316 U. 
S. 517, 86 L.Ed. 1638. 
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sa as to be entitled to coverage under the act unless 
the employer is so engaged,^^ although in any event, 
to the extent tHat employees are “engaged in com- 
merce or in the production of goods for commerce,” 
the employer is himself so engaged.^^S 

The act does not make complete coverage of ali 
employees connected in any way with interstate 
transportationi^ In order that an employee may 
be within the act, the nature of his Services must be 


such as to constitute engagement in commerce or in 
the production of goods for commerce,^0 and em- 
ployees engaged in occupations which merely affect 
or indirectly relate to commerce are not within the 
acti^ The mere fact that the employer is engaged 
in commerce or in the production of goods for com¬ 
merce does not establish that his employees are cov- 
ered by the statute as engaged in work within the 
scope of the acti^ Some employees may be en- 


47. IT.S.—Lewis v. Florida Power & 
liigM Co., C.C.A.Fla., 154 F,2d 751 
—Baloc V. Foley Bros., D.C.Minn., 
68 F.Supp. 533—Johnson v. Fil- 
stow, Inc., D.C.Fla., 43 F.Supp. 930. 

La.—Reynolds v. Carter, App., 9 So. 
2d 322. 

48. U.S.—Kirschhaum v, WaRlng, 

N.T. & Pa., 62 S.Ct. 1116, 316 XJ.S. 
617, 86 L.Ed, 1638—Walling v. 

Paramount-Richards Theatres, D. 

C.La., 61 F.Supp. 290—Abram v. 
San Joaquin Cotton Oil Co., D. 

C.Cal., 49 F.Supp. 393. 

49. U.S.—Convey v. Omaha Nat. 
Bank, C.C.A.Neb., 140 P.2d 640, 
certiorari denied 64 S.Ct. 63S, 321 

U.S. 781, 88 L.Ed. 1074—Richard- 
son V. James Gibbons Co., C.C.A. 
Md., 132 F.2d 627, afflrmed 63 S. 
Ct. 917, 319 U.S. 44, S7 L.Ed. 1244 
—Johnson v. Dallas Downtown De- 
velopment Co., C.C.A.Tex., 132 F.2d 
287, certiorari denied 63 S.Ct. 994, 
318 U.S. 790, 87 L.Ed. 1156—Wal- 
ling V. Goldblatt Bros., C.C.A.Ill., 
128 F.2d 778, certiorari denied 63 
S.Ct. 528, 318 U.S. 757. 87 L.Ed. 
1130. 

OoagTess did not intead that pro- 
visions with respect to those who are 
only engaged in commerce should be 
extended to cover every person 
whose labor is of use or convenience, 
or in some fashion contributes to 
comfort of one who is so engaged.— 
Wideman v. Blanchard & Calhoun 
Realty Co., D.C.Ga., 50 F.Supp. 626. 

50. U.S.—^Warrcn-Bradshaw Drill- 
ing Co. V. Hali, Tex., 63 S.Ct. 125, 
317 U.S. SS, 87 L.Ed. 83—Divins v. 
Hazeltine Electronics Corp., C.C. 
A,N.T., 163 F.2d 100—Englert v. 
S. Birch & Sons Const. Co., C.C.A. 
Wash., 163 P.2d 34—Republic Pic- 
tures Corp. v. Kappler, C.C.A.Iowa, 
151 F.2d 543, 162 A.L.R. 228. af¬ 
flrmed 66 S.Ct. 523, 327 U.S. 767, 
90 L.Ed. 991, rehearing denied 66 
S.Ct. 804, 327 U.S. S17, 90 L.Ed. 
1040—Hertz Drivurself Stations v. 

U. S., C.aA.Mo., 150 P.2d 923— 
Harris v. Hammond, C.C.A.Ga., 146 
P.2d 333, certiorari denied 65 S.Ct. 
858, 324 U.S. 850, S9 L Ed. 410— 
Walling V. Mutual Wholesale Food 
& Supply Co., C.C.A.Minn., 141 P. 
2d 331—^Walling v. Siler Bros. Co., 
C.C.A.N.H., 136 F.2d 16S—Murray 

V. Noblesville Milling Co., C.C.A. 


Ind., 131 F.2d 470, certiorari denied 
63 S.Ct. 832, 318 U.S. 775, 87 L. 
Ed. 1145—Mid-Continent Pipe Line 
Co. V, Hargrave, C.C.A.Okl., 129 P. 
2d 655—Jewel Tea Co. v. Williams, 

C. C.A.Okl., 118 F.2d 202—Kennedy 
V. Silas Mason Co., D.C.La., 68 F. 
Supp. 576—Daloc v. Foley Bros., 

D. C.Minn., 68 F.Supp. 533—Crabb 

V. Welden Bros., D.C.Iowa, 65 F. 

Supp. 360—^Antis v. Montgomery 
Ward «& Co., D.C.Mich., 63 F.Supp. 
669—Keen v. Mid-Continent Pe¬ 
troleum Corp., D.C.Iowa, 63 P. 
Supp. 120—Walling v. Jacksonville 
Terminal Co., D.C.Fla., 55 F.Supp. 
302, affirmed C.C.A., 148 F.2d 768— 
Walling V. Ward’s Cut-Rate Drugs, 

D.C.Tex., 54 F.Supp. 41—Bracey v. 
Luray, D.C.Md., 49 F.Supp. 821, 
reversed on other grounds C.C.A., 
138 P.2d 8—Barbe v. Cummins 
Const. Co., D.C.Md., 49 F.Supp. 168, 
afflrmed C.C.A., 138 F.2d 667— 

Walling V. Mutual Wholesale Food 
& Supply Co., D.C.Minn., 46 F. 
Supp. 939, modifled on other 
grounds C.C.A., 141 F.2d 331—Pet- 
way V. Dobson, D.C.Tenn., 46 P. 
Supp. 114—Tenaglia v. Tully & Di 
Napoli, D.C.N.T., 43 F.Supp. 814— 
Womack v. Consolidated Timber 
Co., D.C.Or., 43 F.Supp. 625, set 
aside on other grounds C.C.A., 132 
F.2d 101—Chapman v. Home Ice 
Co., D.C.Tenn., 43 F.Supp. 424, 
reversed on other grounds C.C.A., 
136 F.2d 353, certiorari denied 64 
S.Ct. 72, 320 U.S. 761, 88 L.Ed. 
454—Fleming v. Peoples Packing 
Co., D.C.Okl., 42 F.Supp. SOS- 
Merryfield v. F. M. Hoyt Shoe Cor¬ 
poration, D.C.N.H., 41 F.Supp. 794. 
reversed on other grounds C.C.A., 
128 P.2d 452—Gerdert v. Certified 
Poultry & Egg Co„ D.C.Fla., 38 F. 
Supp, 964—Brown v. Carter Drill- 
ing Co., D.C.Tex., 38 F.Supp. 489— 
Foster v. National Biscuit Co., D. 
C.Wash., 31 F.Supp. 652. 

Ark.—H. B. Deal & Co. v. Leonard. 
196 S.W.2d 991. 

111.—Orminski v. Hyland Elee. Sup¬ 
ply Co., 62 N.E.2d 14. 326 Ill.App. 
392. 

Ky.—Fultz V. U. S. Trust Co.. 195 S. 

W. 2d 87, 302 Ky. 493. 

Mass.—Campanale v. General Ice 
Cream Corporation, 49 N.E.2d 1018, 
314 Mass. 387. 

N.J.—Singer v. Schapiro, 39 A-2d 28, 
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132 N.J.Law 110, reversed on oth¬ 
er grounds 43 A.2d 12, 133 N.J.Law 
133. 

N.Y.—^Killingbeck v. Garment Center 
Capitol, 20 N.T.S.2d 621, 259 App. 
Div. 691, appeal denied 21 N.Y.S. 
2d 610. 259 App.Div. 1076. 

N.C.—Hart v. Gregory, 16 S.E.2d 837, 
220 N.C. ISO. 

Pa.—Mullin v. Gates, 44 Pa.Dist. & 
Co. 683. 

Tenn.—Robinson v. Massachusetts 
Mut. Life Ins. Co., 158 S.W.2d 441 
—Gibson v. Glasgow, 157 S.W.2d 
814, 178 Tenn. 273. 

51. U.S.—McLeod v. Threlkeld, Tex., 
63 S.Ct. 1248, 319 U.S. 491, 87 L.Ed. 
1538—Overstreet v. North Shore 
Corporation, C.C.A.Fla, 128 P.2d 
450, reversed on other grounds 63 
S.Ct. 494, 318 U.S. 125, 87 L.Ed. 
656—Jewel Tea Co. v. Williams, 
C.C.A.Okl., 118 F.2d 202—Walling 
V. L. Wiemann Co., D.C.Wis., 52 F. 
Supp. 131, affirmed, C.C.A., 138 F. 
2d 602, 150 A.L.R. 878, certiorari 
denied 64 S.Ct. 782, 321 U.S. 785, 
88 L.Ed. 1077—Chapman v. Home 
Ice Co., D.C.Tenn., 43 F.Supp. 424, 
reversed on other grounds, C.C.A., 
136 F.2d 353, certiorari denied 64 
S.Ct. 72, 320 U.S. 761, 88 L.Ed. 454 
—Eddings v. Southern Dairies, D. 

C. S.C., 42 F.Supp. 664. 

Colo.—Mile High Poultry Parms v. 
Frazier, 157 P.2d 125, 113 Colo. 
338. 

N.C.—Horton v. Wilson & Co., 25 S. 

E.2d 437, 223 N.C. 71. 

Ohio.—Cecil v. Gradison, App., 40 N. 

E. 2d 958. 

52. U.S.—^Mabee v. White Plains 
Pub. Co., N.Y., 66 S.Ct. 611—Jax 
Beer Co. v. Redfern, C.C.A.Tex,, 
124 P.2d 172—Keen v. Mid-Conti¬ 
nent Petroleum Corp., D.C.Iowa, 63 

F. Supp. 120—Brandell v. Continen¬ 
tal Illinois Nat. Bank & Trust Co. 
of Chicago, D.C.Ill., 43 F.Supp. 781 
—Prescription House v. Anderson, 

D. C.Tex., 42 F.Supp. 874—Veazey 
Drug Co. V. Fleming, D.C.Okl., 42 

F.Supp. 689—Merryfield v. F. M. 
Hoyt Shoe Corporation, D.C.N.H., 
41 F.Supp. 794—Barbe v. Cummins 
Const. Co., D.C.Md., 49 F.Supp. 168, 
affirmed, C.C.A., 138 F.2a 667—Bag- 
gett V* Henry Fischer Packing Co., 
D.C.Ky., 37 F.Supp. 670. 

Ky.—Fultz V. U. S. Trust Co., 195 
, S.W.2d 87, 302 Ky. 493. 
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gaged in commerce while others doing different 
work for the same employer are not.53 

b. Activities Constituting Engagement in Com¬ 
merce or Prodnction of Goods for Com¬ 
merce 

(a) In general 

(b) Production of goods for commerce 
(a) In General 

Generally, there is no fixed formula by which It may 
be ascertained whether an employee is engaged in com¬ 
merce op in the production of goods for commerce with- 
in the provisions of the Fair Labor Standards Act, but 
the decision in each case must turn on the attendant 
facts. 

It has been said that there is no fixed formula by 
which the courts can ascertain whether an employee 
is “engaged in commerce or in the production of 
goods for commerce” within the provisions of the 
Fair Labor Standards Act, 29 U.S.C.A. § 201 et 
seq, but the decision in each case must turn on the 


attendant facts.54 The phrases “engaged in com¬ 
merce” or in the “production of goods for com¬ 
merce” are not synonymous but supplementary to 
each other; they were deliberately chosen as ap- 
propriate language to delineate entirely different 
fields of coverage under the act.^® Congress in- 
tended by the last-quoted phrase to embrace a wider 
field of activities than by the use of the first-quoted 
phrase,and the test as to whether an employee is 
engaged in commerce is somewhat more exacting 
than the test as to whether his occupation is neces- 
sary to production of goods for commerce.57 

In determining the question whether an employee 
is “engaged in commerce” within the act, the courts 
are generally guided by practical considerations.^s 
The test usually applied is whether the employee is 
actually engaged in the movement of commerce, or 
whether the Services he performs are so closely re- 
lated thereto as to be, for all practical purposes, an 
essential part thereof.®^ In this connection “close- 


Tenn.—^Roblnson v. Massachusetts 
Mut. Life Ins. Co., 158 S.W.2d 441. 
Spasmo dic activity 
Where employee was superintend¬ 
ent of eniployer's retail system for 
delivery of ice and coal and occa- 
sionally employee participated in 
icing: of railroad refrigerator cars 
and freight tnicks moving in inter¬ 
state commerce, but such participa- 
tion was of an occasional spasmodic 
nature and not a part of his regular 
duties, and employee's participation 
in such work was contrary to orders 
of management, the employee was 
not within the act.—Bohn v. B & B 
Ice & Coal Co., D.C.Ky., 63 F.Supp. 
1020. 

53. U.S.—Hili V. Jones, D.C.Ky., 59 
F.Supp. 569. 

54. U.S.—Rucker v. First Nat. Bank 
of Miami, Okl., C.C.A.Okl., 138 F. 
2d 699—^Baloc v. Foley Bros., D.C. 
Minn., 68 F.Supp. 533. 

55. U.S.—Rucker v. First Nat. Bank 
of Miami, Okl., C.C.A.Okl., 138 F. 
2d 699. 

53. Kan.—Baum v. A. C. Office Bldg. 
Co., 143 P.2d 417, 157 Kan. 658, 
150 A.L.R. 581. 

57. U.S.—^Armour & Co. v. Wantock, 
111., 65 S.Ct. 166, 323 U.S. 126— 
Republic Pictures Corp. v. Kappler, 
C,C.A.Iowa, 151 P.2d 543, 162 A. 
L.R. 228, affirmed 66 S.Ct. 523, 327 
U.S. 767, 90 L.Ed. 991, rehearing 
denied 66 S.Ct. 807, 327 U.S. 817, 
90 L.Ed. 1040—^Hertz Drivurself 
Stations v. U. S., C.C.AMo., 160 
P,2.d 923. 

Factaal basis 

Congress, in providing that em- 
ployees engaged in work necessary 
to production of goods for commerce 


should be within statute, indicated 
that factual basis is less rigid for 
such a relationship than that which 
would be required in order to justify 
a finding that employee was engaged 
in commerce.—^Phillips v. Meeker 
Co-op. Light & Power Ass'n, D.C. 
Minn., 63 F.Supp. 733. 

58. U.S.—New Mexico Public Serv¬ 
ice Co. V. Engel, C.C.A.N.M., 146 F. 
2d 636. 

Well defined meaning 

It has been said that the phrase 
“engaged in commerce,“ as used in 
the Fair Labor Standards Act to de¬ 
noto coverage, has come to have a 
well defined meaning under the ad- 
judicated cases.—^New Mexico Pub¬ 
lic Service Co. v. Engel, C.C.A.N.M., 
145 P.2d 636. 

59w U.S.—^McLeod v. Threlkeld, Tex., 
63 S.Ct. 1248, 319 U.S. 491, 87 L. 
Ed. 1538—Laudadio v. White 
Const. Co., C.C.A.N.Y., 163 F.2d 383 
—^Divins v. Hazeltine Electronics 
Corp., C.C.A.N.Y., 163 P.2d 100— 
E. C. Schroeder Co. v. Clifton, C.C. 
A.Okl., 153 P.2d 385, certiorari de¬ 
nied 66 S.Ct. 1351, 328 U.S. 858, 
90 L.Ed. 1629—Carrigan v. Provi¬ 
dent Trust Co. of Philadelphia, C. 
C.A.Pa., 153 F.2d 74—Hertz Drivur¬ 
self Stations v. U. S., C.C.A.Mo., 
150 F.2d 923—^Walling v. Consum- 
ers Co., C.C.A.I11., 149 F.2d 626— 
Phillips V. Star Overall Dry Clean- 
ing Laundry Co., C.C.A.N.Y., 149 
P.2d 416, certiorari denied 66 S.Ct. 
677, 327 U.S. 780, 90 L.Ed. 1008— 
Boutell V. Walling, C.C.A.Mich., 
148 F.2d 329, certiorari granted 65 
S.Ct. 1570, 325 U.S. 849, 80 L.Ed. 
1970—^New Mexico Public Service 
Co. V. Engel, C.C.A.N.M., 145 P.2d 
636—Borella v, Borden Co., C.C.A. 
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N.Y., 145 P.2d 63, affirmed 65 S. 
Ct. 1223, 325 U.S. 679, 89 L.Ed. 
1865, 161 A.L.R. 1258—Walling v. 
Mutual Wholesale Food & Supply 
Co., C.C.AMinn., 141 F.2d 331— 
Rucker v. First Nat. Bank of Mi¬ 
ami, Okl., C.C.A.Okl., 138 F.2d 699 
—Schroepfer v. A. S. Abell Co., C. 

C. A.Md., 138 F.2d 111, certiorari 
denied 64 S.Ct. 486, 321 U.S. 763. 

88 L.Ed. 1060, rehearing denied 64 
S.Ct. 1149, 322 U.S. 770, 88 L.Ed. 
1595—Walling v. Sondock, C.C,A. 
Tex., 132 P.2d 77, certiorari denied 
63 S.Ct. 769, 318 U.S. 772, 87 L.Ed. 
1142—Murray v. Nohlesville Min¬ 
ing Co., C.C.AInd., 131 F.2d 470, 
certiorari denied 63 S.Ct. 832, 318 

U. S. 775, 87 L.Ed. 1145—Walling 

V. Goldblatt Bros., C.C.A.I11., 128 
F.2d 778, certiorari denied 62 S.Ct. 
628, 318 U.S. 757, 87 L.Ed, 1130— 
Skidmore v. John J. Casale, Inc., 

D. C.N.Y., 66 F.Supp. 282—Crahb v. 
Welden Bros., D.CIowa, 65 F.Supp. 
369—^Davls v. Rockton & R. R. R., 
D.C.S.C., 65 F.Supp. 67—^Keen v. 
Mid-Cohtinent Petroleum Corp., D. 

C. Iowa, 63 F.Supp. 120—^Menni- 
cucci V. F. & P. Brakelyne Service, 

D. C.N.J., 58 F.Supp. 720—Building 
Service Employees International 
Union, Local No. 238, v. Trenton 
Trust Co., D.C.N.J., 63 F.Supp. 129 
—Borella v. Borden Co., D.C.N.Y., 
52 F.Supp. 952, reversed on other 
grounds, C.C.A., 146 F.2d 63, af¬ 
firmed 65 S.Ct. 1223, 326 U.S. 679, 

89 L.Ed. 1865—Ouendag v. Gibson, 
D.C.Mich., 49 F.Supp. 379—^Fleming 
V. Arsenal Bldg. Corporation, D.C. 
N.Y.r 38 F.Supp. 207, reversed on 
other grounds, C.C.A., 125 F.2d 278 
—^Pickett V. Union Terminal Co„ 
D.C.Tex., 33 F.Supp, 244, reversed 
on other grounds, C.C.A, 118 F.2d 
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ness” depends on the essentiality and indispensa- 
bility of the particular work or Services performed 
to the actual movement of commerce,®^ and, if a 
cessation of the Services of the employee causes an 
interruption or interference with the free movement 
of commerce, it is ordinarily regarded as an essen- 
tial and indispensable part thereof.®! It is not the 
volume or percentage of an employee^s contribution 
to the movement of commerce which is the test of 
whether he is engaged in commerce within the stat¬ 
ute, but, if the Services he performs are essential 
to the movement of commerce and not merely 
sporadic and isolated, he is engaged in commerce.®^ 

The phrase “engaged in commerce’^ covers every 
employee in the channels of interstate commerce as 
distinguished from those who merely affect that 
commerce.®^ Engagement in commerce, within the 
act, does not include acts merely necessary to such 
commerce,®^ or work which is piirely local in char¬ 
acter.®® Empioyees are not within the act where 
their duties have no relation to the movements of 
goods in 'interstate commerce, that is, where they 
are not so intimately connected with the interstate 


movement of supplies and materials as to be, in le- 
gal contemplation, a part thereof.®® On the other 
hand, any employee of an owner or operator of di- 
rect instrumentalities of interstate transportation 
whose task is immediately connected with maintain- 
ing them or keeping them in condition for and dur- 
ing such use must be regarded as being “engaged in 
commerce.”®'^ 

The test in determining the question whether an 
employee who crosses state lines is engaged in in¬ 
terstate commerce is what activities the employee 
was engaged in after he crossed the state line, un- 
less he was transporting goods across the state 
line.®® All persons are engaged in interstate com¬ 
merce who contribute labor to assist in the move¬ 
ment of a commodity designated for an interstate 
joumey from the time it leaves the depository of 
the actual consignor until the time it reaches the de¬ 
pository of the ultimate consignee, even though the 
commodity might pause in transit.®® So, empioyees 
engaged in the unloading at destination of an inter¬ 
state shipment are “engaged in commerce.^’*^® How- 
ever, an employee is not engaged in commerce with 


328, certiorari denied 61 S.Ct. 1115. 
313 U.S. 591. 85 L.Ed. 1546, vacated 
62 S.Ct. 55, 314 U.S. 701, 86 L.Ed 
563, affirmed 62 S.Ct. 659, 315 U.S. 
386, 86 L.Ed. 914, reheariniT denied 
62 S.Ct. 909, 315 U.S. 830, 86 L.Ed. 
1224. 

Kan.—Baum v. A. C. Office Bldg. Co., 
143 P.2d 417, 157 Kan. 558. 

Mo.—Agnew v. Johnson, 176 S.T7.2d 
489, 352 Mo. 222. 

>r.T.—Tinyes v. J. Rich Steers, Inc., 
71 N.Y.S.2d 684, 189 Misc. 106. 
Bmployees held engaged in commerce 
U.S.—Laudadio v. White Const. Co., 

C. C.A.N.T., 163 P.2d 3S3—Divins v. 
Hazeltine Electronics Corp., C.C.A. 
N.Y., 163 F.2d 100—Mornford v. 
Andrews, C.C.A.Ga., 151 P.2d 511— 
Walling V. Atlantic Greyhound 
Corp., D.C.S.C., 61 P.Supp. 992— 
Walling V. Rockton & Rion H. R., 

D. C.S.C., 54 P.Supp. 342, affirmed, 
C.C.A., 146 P.2d 111, certiorari de¬ 
nied 65 S.Ct. 1026, 324 U.S. 880, 89 
L.Ed. 1431—Fleming v. Atlantic 
Co., D.C.Ga., 40 P.Supp. 654, af¬ 
firmed. C.C.A., 131 F.2d 518. 

60. U.S.—New Mexico Public Serv¬ 
ice Co. V. Engel, C.C.A-N.M., 145 P. 
2d 636. 

The physical immediacy of connec- 
tion with actual transportation move¬ 
ment is the determining factor as 
to whether an employee’s activities 
cause him to be “engaged in com¬ 
merce’* within act.—Laudadio v. 
White Const. Co., C.C.A.N.Y., 163 P. 
2d 383. 

61. U.S.—Republic Pictures Corp. v. 
Kappler, C.C.A.Iowa, 151 P.2d 543, 


162 A.L.R. 228, affirmed 66 S.Ct 
523, 327 U.S. 757, 90 L.Ed. 991, re- 
hearing denied 66 S.Ct. 807, 327 U 
S. 817, 90 L.Ed. 1040—^New Mexico 
Public Service Co. v. Engel, C.C.A. 
N.M., 145 F.2d 636. 

62. U.S.—^New Mexico Public Serv¬ 
ice Co. V. Engel, supra. 

63. U.S.—McLeod v. Threlkeld, Tex., 
63 S.Ct. 1248, 319 U.S. 491, 87 L.Ed. 
1538—Nieves v. Standard Dredging 
Corp., C.C.A.Puerto Rico, 152 P.2d 
719—Republic Pictures Corp. v. 
Kappler, C.C.A.Iowa, 151 P.2d 543, 
162 A.L.R. 228, affirmed 66 S.Ct. 
523, 327 U.S. 757, 90 L.Ed. 991, re- 
hearing denied 66 S.Ct. 807, 327 

U. S. 817, 90 L.Ed. 1040—Overstreet 

V. North Shore Corporation, C.C.A. 

Pia., 128 P.2d 450, reversed on oth¬ 
er grounds 63 S.Ct. 494, 318 U.S. 
125, 87 L.Ed. 656—Skidmore v. 

John J. Casale, Inc., D.C.N.Y., 66 
P.Supp. 2S2—^Walling v. Para- 
mount-Richards Theatres, D.C.La., 
61 P.Supp. 290. 

64. U.S.—Laudadio v. White Const. 

Co., C.C.A.N.Y., 163 P.2d 383— 

Holmes v. Elizabeth Trust Co., B. 
C.N.J., 72 P.Supp. 182—Borella v. 
Borden Co., D.C.N.T., 52 P.Supp. 
952, reversed on other grounds, C. 
C.A.. 145 F.2d 63, affirmed 65 S.Ct. 
1223, 325 U.S. 679, 89 L.Ed. 1865, 
161 A.L.R. 1258. 

N.Y.—Stoike v. First Nat. Bank of 
City of New York, 48 N.E.2d 482, 
290 N.Y. 195, certiorari denied 64 
S.Ct. 50, 320 U.S. 762, 88 L.Ed. 455. 

65. U.S.—^Phillips v, Graham Avia- 
tion Co.. C.C.A.Ga., 157 P.2d 443— 
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B. C. Schroeder Co. v. Clifton, C.C. 
A.Okl., 163 P.2d 386, certiorari de¬ 
nied 66 S.Ct 1351, 90 L.Ed. 1629. 

Paoilitation of interstate commerce 
It has been held that the statute 
does not apply to empioyees of intra- 
state employers engaged in and actu- 
ally performing intra-state acts not- 
withstanding such intra-state acts 
incidentally facilitate interstate 
commerce or the production of goods 
for such commerce carried on by 
others with whom they are not oth- 
erwise related.—Cecil v. Gradison, 
Ohio App., 40 N.E.2d 958. 

66. U.S.—^Maitrejean ▼. Metcalfe 
Const, Co., D.C.Minn., 72 P.Supp. 
109. 

67. U.S.—Hertz Drivurself Stations 
V. U. S., C.C.A.MO., 150 F.2d 923— 
Rouch V. Continental Oil Co., D.C. 
Kan., 55 P.Supp. 316. 

68. U.S.—Keen v. Mid-Continent 
Petroleum Corp., D.C.Iowa, 63 F. 
Supp. 120. 

69. U.S.—Walling v. Harris, D.C. 
Tenn., 68 P.Supp. 146. 

Me.—Higgins v. Carr Bros. Co., 25 
A.2d 214, 138 Me. 2-64, affirmed 
63 S.Ct 337, 317 U.S. 672, 87 L.Ed. 
468. 

70. U.S.—Walling v. Consumers Co., 

C. C.A.I11., 149 F.2d 626—Walling v. 
James V, Reuter, Inc., C.C.A.La., 
137 P.2d 315, vacated on other 
grounds 64 S.Ct 826, 321 U.S. 671, 
88 L.Ed. 1001—Jax Beer Co. v. 
Redfern, C.C.A.Tex., 124 P.2d 172— 
Super-Cold Southwest Co, v. Mc- 
Bride, C.C.A.Tex., 124 F.2d 90— 
Vogelpohl V. Lanc Drug Ca., IXC. 
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respect to activities in connection with gfoods after 
their interstate movement has ceased and they have 
come to rest within a state.*^^ The act does not in- 
tend to exempt from its coverage employees whose 
activities relate to movement in interstate com- 
merce of personally owned goods of the employer 
or goods moving interstate for the convenience of 
the United States governmentJ^ 

(b) Production of Goods for Commerce 

An employee is deemed to be engaged In the produc¬ 
tion of goods for commerce and hence within the cover¬ 


age of the Falr Labor Standards Act if he Is employed 
In producing, manufacturing, mining, handiing, trans- 
portlng, or in any other manner working on goods intend- 
ed for Interstate commerce, or in any process or occupa* 
tion necessary to the production thereof. 

Under the provisions of the Fair Labor Stand¬ 
ards Act § 3 (j), 29 U.S.C.A. § 203 (j), an employee 
is deemed to be engaged in the production of goods 
for commerce if he is employed in producing, man¬ 
ufacturing, mining, handiing, transporting, or in any 
other manner working on such goods, or in any 
process or occupation necessary to the production 
thereof, '^3 and an employee so engaged is within the 


Ohio, 55 F.Supp. 564—Roberts v. 
Barnes Packing Co., D.C.La., 50 F. 
Supp. 546. 

Integral part of jotirney 
Unloading of an interstate ship- 
ment is so closely related to inter¬ 
state transportation as to be an in- 
tegral or component part of the in¬ 
terstate journey, and the unloading 
at destination of an interstate ship- 
ment is work in “interstate trans¬ 
portation’" whether done by the car- 
rier or another.—Walling v. Consum- 
ers Co., C.C.A.I11., 149 F.2d 626. 

71. U.S.—Mid-Continent Petroleum 
Corp. V. Keen, C.C.A.Iowa, 157 F. 
2d 310—^Walling v. Bridgeport To¬ 
bacco Co., D.C.Ill., 57 F.Supp. 429 
—^Walling V. Mutual Wholesale 
Food & Supply Co., D.C.Minn., 46 
F.Supp. 939, modified on other 
grounds, C.C.A., 141 F.2d 331—Ed- 
dings V. Southern Dairies, D.C.S.C., 
42 F.Supp. 664. 

Ga.—Raymond v. Parish, 30 S.E.2d 
669, 71 Ga.App. 293. 

N.T.—^Delcour v. Lehigh Valley Coal 
Sales Co., 43 lsr.Y.S.2d 371, 182 

Misc, 289. 

Part of mass 

For purpose of determining the 
Question whether employer was en- 
gaged in interstate commerce within 
statute, materials purchased by em¬ 
ployer came to a permanent rest up- 
on delivery to the employer when it 
became a part of the mass of the 
property of the employer, thereby 
losing its character as “interstate 
commerce.”—Muldowney v. Seaberg 
Elevator Co., D.C.N.T., 39 F.Supp. 
275. 

72. U.S.—Clyde v. Broderick, C.C.A. 
Colo., 144 P.2d 348. 

73. U.S.—^Warren - Bradshaw Drill- 
ing Co. V. Hali, Tex., 63 S.Ct. 125, 
317 U.S. 88, 87 L.Ed. 83—Chapman 
V. Home Ice Co., C.C.A.Tenn., 136 
P.2d 353, certiorari denied 64 S.Ct. 
72, 320 U.S. 761, 88 L.Ed. 454— 
Southern Advance Bag & Paper Co. 
V. U. S., C.C.A.La., 133 P.2d 449— 
Walling V. Peoples Packing Co., C. 
C.A.Okl., 132 F.2d 236, certiorari 
denied 63 S.Ct. 831, 318 U.S. 774, 87 


L.Ed. 1144—Holmes v. Elizabeth 

Trust Co., D.C.N.J., 72 F.Supp. 182. 
Tex.—Johnson v. Great Nat. Life 

Ins. Co., Civ.App., 166 S.W.2d 935, 

error refused. 

lutent 

It should be presumed that in 
adopting unusual definition of “prod¬ 
uce” in this section so as to include 
persons in any occupation necessary 
to production of goods for Interstate 
commerce, Congress enlarged the 
meaning of “produce” as far as it 
was deemed expedient.—^Lyons v. H. 
K. Ferguson Co., La.App., 16 So.2d 
687. 1 

Employees held engaged in produc¬ 
tion 

(1) Generally.—Southern Advance 
Bag & Paper Co. v. U. S., C.C.A.La., 
133 F.2d 449—^Hanson v. Lagerstrom, 
C.C.A.Mlnn., 133 P.2d 120—Walling 
V. Peoples Packing Co., C.C.A.Okl., 
132 F.2d 236, certiorari denied 63 S. 
Ct. 831, 318 U.S. 774, 87 L.Ed. 1144— 
Mid-Continent Pipe Line Co. v. Har- 
grave, C.C.A.Okl., 129 P.2d 655—Wall¬ 
ing V. De Soto Creamery & Produce 
Co., D.C.Minn., 51 F.Supp. 938—^Hol- 
land V. Amoskeag Mach. Co., D.C.N. 
H., 44 F.Supp. 884—Fleming v. Ken- 
ton Loose Leaf Tobacco Warehouse 
Co., D.C.Ky., 41 F.Supp, 255—Hali v. 
Warren-Bradshaw Drilling Co., D.C. 
Tex., 40 F.Supp. 272, modified on oth¬ 
er grounds, C.C.A., 124 F.2d 42— 
Fleming v. A. B. Kirschbaum Co., D. 
C.Pa., 38 F.Supp. 204, afflrmed, C.C. 
A.. 124 F,2d 567, affirmed 62 S.Ct. 
1116, 316 U.S. 517, 86 L.Ed. 1638. 

(2) Employees engaged in screen- 
ing, Processing, and preparing goods 
for interstate distribution.—^West 
Ky. Coal Co. v. Walling, C.C.A.Tenn., 
153 F,2d 582. 

(3) Employees of cartage concern 
engaged in interplant transportation 
of unfinished steel in course of its 
manufacture and transportation of 
finished Steel from mills to plants of 
manufacturers.—^Walling v. Morris, 
C.C.A.Mich., 155 P.2d 832—Griffin 
Cartage Co. v. Walling, C.C.A.6, 163 
F.2d 587. 

(4) An employee engaged in re- 
pairing shoes for sale in interstate 
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commerce.—Campbell v. Zavelo, 10 
So.2d 29, 243 Ala. 361. 

(6) Employees of laundry Corpora¬ 
tion engaged in working on goods 
amd in handiing such goods.—^Philips 
V. Star Overall Dry Cleaning Laun¬ 
dry Co., 55 F.Supp. 238, affirmed, C. 
C.A., 149 F.2d 416, certiorari denied 
Ali Service Laundry Corp. v. Phillips, 
66 S.Ct. 677, 327 U.S. 780, 90 L.Ed. 
1008, rehearing denied 66 S.Ct. 815, 
327 U.S. 817, 90 L.Ed. 1040. 

(6) Employees of company en¬ 
gaged in repairing and reconditioning 
electric motors for customers pro¬ 
ducing goods for commerce.—Roland 
Elee. Co. V. Walling, Md., 66 S.Ct. 
413, 326 U.S. 657, 90 L.Ed. 383. 

(7) Members of rotary drilling 
crew employed by independent oil 
well drilling contractor, who had no 
interest in oil leases worked on, to 
drill holes to agreed depth short of 
oil sand stratum.—^Warren-Bradshaw 
Drilling Co. v. Hali, Tex., 63 S.Ct. 
125, 317 U.S. 88, 87 L.Ed. 83. 

(8) Employees engaged in the 
maintenance and operati on of a tele- 
phone line.—Overstreet v. North 
Shore Corporation, D.C.Fla., 43 F. 
Supp. 445, affirmed, C.C.A., 128 F.2d 
450, reversed on other grounds 63 S. 
Ct. 494, 318 U.S. 125, 87 L.Ed. 656. 
Employees held uot engaged in pro- 

duction 

(1) Generally.—Crabb v. Weldon 
Bros., D.C.Iowa, 65 F.Supp. 369— 
Lynch v. Embry-Riddle Co., D.C.Fla., 
63 F.Supp. 992—Kappler v. Republic 
Picture Corp., D.C.Iowa, 59 F.Supp. 
112, affirmed, C.C.A., 151 P.2d 543, 
162 A.L.R. 228, affirmed 66 S.Ct. 523, 
327 U.S. 757, 90 L.Ed. 991, rehearing 
denied 66 S.Ct. 807, 327 U.S. 817, 90 
L.Ed. 1040—Pitzgerald v. Kroger 
Grocery & Baking Co., D.C.Kan., 45 
F.Supp. 812. 

(2) An employee engaged in the 
state in the generation and transmis- 
sion of electrical power to customers 
who utilize such power in part to 
transmit messages without the state. 
—Camfield v. West Texas Utilities 
Co., Tex.Civ.App., 170 S.W.2d 552, er¬ 
ror refused. 

(3) Where contractors, by contrac- 
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coverage of tlie act where the gfoods so prcxiuced 
are intended for interstate commerceJ^ The term 
''handling/' as used in the statutory definition of 
''productior,” has been held to imply an immediate 
connection with the manufacturer and the manufac- 
turing process,*^® and the term “transporting*' has 
been held to mean only such carri age as the goods 
undergo within the produceres immediate prov- 
inceJ® 

It has been held that the words “handling and 
transporting’e refer only to goods in the process of 
production and not to goods after production is 
completed,'^'? and that one whose activities are con- 
fined to the moveraent of goods which have already 
been produced for interstate commerce is not en- 
gaged in the "production of goods for commerce,” 
within the act.'^^ However, employees who further 
the manufacturing process by direct work on goods, 


even to the point of preparation for shipment, are 
engaged in the production of goods within the stat- 
ute/9 and the statute applies to employees engaged 
in producing goods which are processed further, or 
changed as to form by other persons before going 
into interstate commerce.It has been held that 
"production of goods for commerce” implies some- 
thing tangible produced, something that comes into 
existence which is capable of being made the sub- 
ject of commerce, and something more than the 
mere hope of, or attempt at, production.^l 

Under the statutory definition of "production,” an 
employee to be within the coverage of the act need 
not be directly "engaged in commerce” among the 
several states,^^ it is necessary and sufficient 
that his work be "necessary” to the'production of 
goods for commerce.^3' Accordingly, if the em- 
ployee^s Services are useful and essential in a proc- 


tual arrangement with interstate 
earrier, furnished meals to mainte- 
nance-of-way employees of carrier, 
contractors’ cook employed to pre- 
pare and serve the meals was not 
engaged in “production of goods for 
commerce” within statute.—iMcLeod 
V. Threlkeld, Tex., fi3 S.Ct. 1248, 319 
U.S. 491. 87 L.Ed. 1538. 

74« U.S.—^W^^agner v. American Serv¬ 
ice Co., D.C.Iowa, 58 P.Supp. 32. 
mtoxmediary hetween sale and ship- 
ment 

The question whether employee is 
within statute where his work is 
necessary for production of goods 
for interstate commerce is not 
whether goods were transported hy 
employer, but whether goods so man- 
"ufactured were intended for inter¬ 
state commerce, and fact that there 
was an intermediary between sale 
and shipment is immaterial.—^Wag- 
ner v. American Service Co., D.C, 
lowa, 58 F.Supp. 32. 

Part of goods 

An employee whose Services are 
necessary to an employer^s manu fac¬ 
ture and shipment of its goods, a 
substantial part of which is used in 
filling orders of extra-state custom- 
ers, is within the protection of the 
act, even though at the time of han- 
dling the goods the employer expect- 
ed or intended part of the goods to 
move in intra-state commerce and 
part in interstate commerce.—John¬ 
son V. Phillips-Buttorff Mfg. Co., 160 
S.W.2d 893, 178 Tenn. 559, certiorari 
denied Phillips-ButtorfC Mfg. Co. v. 
Johnson, 63 S.Ct 43, 317 U.S. 648, 87 
L.Ed. 521. 

75. U.S.—^Prescott v. Broadway & 
Pranklin Street Corporation, I>.C. 
N.Y.. 67 P.Supp. 272. 

Soxting and packaging 

(1) It has been held that, where 
•hipping clerk of jobber in converted 


'textiles sold interstate sometimes 
opened cases of goods and sorted 
them as to color and pattern and re- 
packed them before shipping, the 
sorting operation did not constitute 
“production of goods for commerce” 
within statute since such sorting did 
not constitute “handling” within 
statutory language.—Prescott v. 
Broadway & Pranklin Street Corpo¬ 
ration, D.C.K.Y., 57 P.Supp. 272. 

(2) It has been held on the other 
hand that one who packages or la¬ 
beis a product or performs any num- 
ber of tasks incidental to preparing 
it for shipment “haiidles*' such prod¬ 
uct.—^Walling V. DeSoto Creamery & 
Produce Co., D.C.Minn., 51 P.Supp. 
938. 

76. U.S.—Prescott v. Broadway & 
Pranklin Street Corporation, D.C. 
N.Y., 57 P.Supp, 273. 

77. Ga.—Texas Co. v. Pitman, 36 S. 
E.2d 671, 73 Ga.App. 128. 

78. Ga.—Texas Co. v. Pitman, supra. 

79. U.S,—Baldwln v. Emigrant In¬ 
dus. Sav. Bank, C.C.A.N.Y., 150 P. 
2d 524, 161 A.L..R. 1234, certiorari 
denied 66 S.Ct. 171, 326 U.S. 767, 90 
Li.Ed. 462. 

80. U.S.—Bracey v. Luray, C.C.A. 
Md., 138 P.2d 8. 

Ingredlent of other goods 
Employee producing goods which 
form ingredient or part of other 
goods going into interstate commerce 
is engaged in “production of goods 
for interstate commerce” within stat¬ 
ute.—Robinson v. Massachusetts 
Mut. Life Ins. Co., Tenn., 158 S.'W.2d 
441. 

81. Wyo,—^Atwater v. Gaylord, 184 
P.2d 437. 

8S. U.S.—Roland Elee. Co. v. Wa!!- 
ing, Md., 66 S.Ct 413, 326 U.S. 657, 
90 L.Ed. 383. 

83. U.S.—^Borella v. Borden Co., C.C. 
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A.N.T., 145 F.2d 63, afflrmed 65 S. 
Ct 1223, 325 U.S. 679, 89 L.Ed. 
1865, 161 A.L.R. 1268—Walling v. 
Goldblatt Bros., C.C.A.Ill., 128 P. 
2d 778, certiorari denied 63 S.Ct. 
528, 318 U.S. 757, 87 L.Ed. 1130— 
Phillips V. Meeker Co-op. Llght & 
Power Ass’n, D.C.Minn., 63 P.Supp. 
733—^Walling v. Rockton & Rion 

R. R., D.C.S.C., 54 P.Supp. 342, af- 
firmed, C.C.A., 146 P.2d 111, cer¬ 
tiorari denied 65 S.Ct. 1026, 824 
U.S. 880, 89 L.Ed. 1431—Walling v. 
John J. Casale, Inc., D.C.N.Y., 61 
P.Supp. 620—Timberlake v. Day & 
Zimmerman, D.C.Iowa, 49 P.Supp. 
28. 

3Sr.Y. —Stoike v. First Nat. Bank of 
City of New York, 48 N.E.2d 482, 
290 N.T. 195, certiorari denied 64 

S. Ct 50. 320 U.S. 762, 88 L.Ed. 455. 
N.C.—Hart v. Grego ry, 10 S.E.2d 

644, 218 N.C. 184, 130 A.L.R. 265. 

Term colored by context 
In provision governing occupations 
“necessary to the production” of 
goods for commerce, “necessary” is 
colored by the context not only of 
the terms of the legislation but of Its 
implications in the relation between 
state and national authority.—10 
East 40th St Bldg. v. Callus, N.T., 
65 S.Ct 1227, 325 U.S. 578, 89 L.Ed. 
1806, 161 A.L.R. 1263. 

Substantially necessary* 

The statute uses the word “neces¬ 
sary” as connoting at least substan- 
tially necessary.—Bartholome v. 
Baltimore Pire Patrol & Despateh 
Co. of Baltimore City, D.C.Md., 48 P. 
Supp. 98. 

Essentiallty 

“Necessary” means essential to a 
desirable or projected end or condi- 
tion; not to be dispensed with with- 
out loss, damage, inefficiency or the 
like.—Lyons v. H. K. Perguson Co., 
La.App., 16 So.2d 587. 



56 C.J.S. 


M^iSTEB AND SERVANT 


§ 151(9) 


ess or occupation necessary to the production of 
goods for commerce, it is not requisite to coverage 
under the act that he participate in the physical 
'process of the making of the goods,84 or that he 
come in actual physical contact with the goods pro- 
duced.85 The employee need not even be employed 
in the production of an article which itself becomes 
the subject of commerce or transportation among 
the several States;®® it is sufficient that the occupa¬ 
tion be one which is necessary to the production of a 
part of any otli -r articles or subjects of commerce 
of any character which are produced for com- 
merce.8'^ 

The criterion of whether an employee^s work is 
necessary to production is one of degree,8S and the 
'determination generally depends on the facts pe- 
culiar to the particular business or industry in- 
volved, and the relationship of the employee to the 
production to which his acti viti es are claimed to be 
necessary.88 The test usually applied is whether 
the employee’s work constitutes a part of the in- 
tegrated effort by which goods are produced,®® 


and whether the employee, in any manner, con- 
tributes to the finished product.®^ The test is not 
the relative importance of the work done by the 
employee, but the practical necessity of perform- 
ance of the work to the production of goods.®® 
The occupation need not be indispensable to the pro¬ 
duction under consideration,®® and, if the work 
performed is convenient and appropriate, or essen- 
tial and beneficial, to production, it is ‘‘necessary" 
within the meaning of the act.®^ There may be al- 
ternative occupations that could be substituted for 
it, but it is enough that the one at issue is needed 
in such production and would, if omitted, handicap 
the production.®® 

The question whether employees are engaged in 
work necessary to the production of goods for com¬ 
merce does not depend on the amount or volume 
of goods produced for commerce, and it is suffi¬ 
cient that the production is constant and consist¬ 
ent®® An occupation is not to be excluded from 
the provisions of the act merely because it con- 
tributes to the economy or to the continuity of pro- 


84. U.S.—^Kirschbaum v. Wallin&, K. 
T. & Pa., 62 S.Ct 1116, 316 U.S. 
617, 86 L.Ed. 1638—E. C. Schroeder 
Co, V. Clifton, C.C.A.Okl., 153 P.2d 
386, certiorari denied 66 S.Ct. 1351, 
328 U.S. 858. 90 L.Ed. 1629—Enge- 
br^tsen V. E. J. Albrecht Co., C.C. 

150 F.2d 602—Noonan v. 
Fruco Const. Co., C.C.A.Mo., 140 
F-2d 688»—Menicucci v. F, & P. 
Brakelyne Service, D.C.N.J., 58 F. 
Supp. 720—Abram v. San Joaquin 
CJotton Oil Co„ D.C.Cal., 49 F.Supp. 
:393. 

^aemoteness 

Mere separat ion of an occupation 
fropa the physical process of produc- 
tipn wiii not preclude application of 
the statute, but the remoteness of 
the particular occupation from the 
physical process is relevant.—10 East 
40th St. Bldg. V. Callus, N.T., 65 S. 
Ct. 1227, 325 U.S. 678, 89 L.Ed. 1806, 
161 A.L.R. 1263. 

85. U.S.—^Walling v. McCrady Const. 
Co., C.C.A.Pa., 156 F.2d 932—Mid- 
Continent Pipe Line Co. v. Har- 
grave, C.C.A.Okl., 129 P.2d 655— 
Fleming v. A. B. Kirschbaum Co., 
C.C.A.Pa., 124 F.2d 567, 

se. U.S.—Roland Elee. Co. v. Wa!!- 
ing, 66 S.Ct. 413, 326 U.S. 657, 90 
L.Ed. 383. 

Coal 

Where more than fifty per cent of 
employer^s coal from a certain out- 
let was sold to concerns engaged in 
production of goq^^ for commerce, 
employees who •y^ished the coal 
for such use or eSaged In occupa¬ 
tion necessary for use of coal in 
^uch production were covered by the 


statute.—^\Vest Ky. Coal Co. v. 'Mail¬ 
ing, C.C.A.Tenn., 153 F.2d 582. 

87. U.S.—Roland Elee. Co. v. Wall- 
ing, 66 S.Ct. 413, 326 U.S. 657, 90 
L.Ed. 383—^Roberg v. Henry Phipps 
Bstate, C.C.A.N.T., 156 F.2d 958. 

88. U.S.—Armour & Co. v. Wantock, 

111., 65 S.Ct. 165, 323 U.S. 126— 
Castaing v. Puerto Rican American 
Sugar Refinery, C.C.A.Puerto Rico, 
145 P.2d 403. 

88. U.S.—Castaing v. Puerto Rican 
American Sugar Refinery, supra— 
Noonan v. Fruco Const. Co., C.C, 
A.Mo., 140 F.2d 633. 

90. U.S.—Armour & Co. v. Wantock, 

111., 65 S.Ct. 165, 323 U.S. 126— 
Walling V. Roland Elee. Co., C.C.A. 
Md., 146 P.2d 745, afflrmed 66 S. 
Ct. 413, 326 U.S. 657, 90 L.Ed. 383. 

91. U.S.—^Doyle v. Johnson Bros., 
28 N.Y.S.2d 452, .176 Misc. 656— 
Atkocus V. Terker, 30 N.Y.S.2d 
'628. 

92. U.S.—Roberg v. Henry Phipps 
Estate, C.C.A.N.Y., 156 P.2d 958. 

tTnskilled labor 

The provision of the statute indi- 
cates intent to include all workers 
in extensive process of production, 
and to avoid any effort to exclude 
from benefits of the chapter labor 
of the unskilled or those who do not 
actually operate the machine.—Pres- 
cott V, Broadway & Pranklin Street 
Corporation, D.C.N.Y., 57 F.Supp. 272. 

98. U.S.—Roland Elee. Co. v. Wall- 
i ing, 66 S.Ct. 413, 326 U.S. 657, 90 L. 
Ed. 383—10 East 40th St. Bldg. v. 
Callus, N.Y., 65 S.Ct. 1227, 325 U. 
[ S. 678, 89 L.Ed. 1806, 161 A.L.R. 
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1^63 —^Armour «fe Co. v. Wantock, 

111., 65 S.Ct. 165, 323 U.S. 126— 
Walling V. Amidon, C.C.A.C 0 I 0 ., 153 
F.2d 159—^Fleming v. A. B. Kirsch¬ 
baum Co., C,C.A.Pa., 124 F.2d 567— 
Walling V. Thompson, D.C.CaI., 65 
F.Supp. 686—Fleming v. A. B. 
Kirschbaum Co., D.C.Pa., 38 F. 
Supp. 204, aflarmed, C.C.A., 124 P.2d 
567, affirmed 62 S.Ct. 1116, 316 U. 
S. 517, 86 L.Ed. 1638. 

94. U.S.—Fleming v. A. B. Kirsch¬ 
baum Co., C.C.A.Pa., 124 P.2d 667, 
affirmed Kirshbaum v. Walling, 62 
S.Ct. 1116, 3'16 U.S. 617, 86 L.Ed. 
1638—Lorenzetti v. American Trust 
Co., U.C.Cal., 45 F.Supp. 128. 

Tenn.—S. H. Robinson & Co. v. La- 
rue, 156 S.W.2d 359, 25 Tenn.App. 
284, affirmed 156 S.W.2d 432, 178 
Tenn. 197. 

95. U.S.—Roland Elee. Co. v. Wall¬ 
ing, 66 S.Ct, 413, 326 U.S. 657, 90 
L.Ed. 383. 

TTse of indepeudent coutractors 
The fact that repair and rebuilding 
of electric motors and repair and in- 
stallation of electrical wiring might 
have been obtained from a number 
of independent contractors did not 
remove from protection of statute 
employees of company engaged in 
such work for customers producing 
goods for commerce, on theory that 
employees* work was thereby not 
necessary to production of goods for 
commerca—^Walling v. Roland Elee. 
Co., C.C.A.Md., 146 F.2d 745, afflrmed 
66 S.Ct. 413, 326 U.S. 657, 90 L.Ed. 
383. 

96. U.S.—Phillips V. Meeker Co-op. 
Light & Power Ass' 11 , D.C.Minrt, 
63 F.Supp. 733. 
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duction of goods for commerce rather than to the 
volume of production.^*^ Ordinarily, where the 
Services of employees of a company engaged in in¬ 
terstate commerce are rendered in the course of, 
and in connection with, and necessary and inciden- 
tal to, the company’s business, such employees will 
he considered to be engaged in the production of 
goods for interstate commerce,^^ The administra- 
tion, management, and control of various physical 
processes together with accompanying accounting 
and clerical activities are included in the production 
of goods for commerce within the statute.®^ On the 
other hand, where the work of an employee has 
only a tenuous relation to production and is not in 
any real sense necessary thereto, the employee is 
not engaged in the production of goods or in han- 
dling or working on goods within the provisions 
of the act.i The fact that merely because an occu- 
pation is indispensable in the sense of being included 
in a long line of causation which brings about a 


resuit as finished goods do es not bring it within the 
scope of the Fair Labor Standards Act.2 

c. Work in Part in Interstate Oommerca 

It is not necessary to coverage under the Fair Labor 
Standards Act that an employee devote his entire work¬ 
ing time to commerce or to the production of goods for 
commerce, but it is sufficient and necessary that he be 
engaged In such work to a substantiai extent during the 
work week for which recovery under the act Is sought. 

An employee, in order to be entitled to the bene- 
fits of the Fair Labor Standards Act § 1 et seq, 29 
U.S.C.A. § 201 et seq, need not devote his entire 
working time to ^^commerce,”3 or to the '^produc- 
tion of goods for commerce,but it is necessary^ 
and sufficient^ to coverage under the act that he be 
engaged in interstate commerce or in the production: 
of goods for commerce to a substantiai extent dur¬ 
ing the work week for which recovery is sought. 
In this connection, an employee may be within the 
act during one week in which he engages in inter¬ 
state work and not within the act during another 


a7. U.S.—^Armour &■ Co, v. Wantock, 
111., 65 S.Ct 165, 323 U.S. 126. 

98. U.S.—Fleming v. Swift & Co., D. 

C.Ili., 41 F.Supp. 825, affirmed, C. 

C. A., Walling v. Swift & Co., 131 
F.2d 249—^Fleming v. Atlantic Co., 

D. C.Ga., 40 F.Supp. 654, affirmed, 
C.C.A., Atlantic Co. v. Walling, 131 
F.2d 618. 

39, U.S.—Hertz Drivurself Stations 
v. U. S., C.C.A.MO., 150 F.2d 923. 
Necessary processes or occupations 
The benefits of the statute are ex- 
tended 'io such employees as mainte- 
nance workers, watchmen, clerks, 
stenographers, and niessengers, all of 
whom must be considered as engaged 
in processes or occupations neces¬ 
sary to the production of goods.— 
Venero v. Hageman, Inc., 40 N.Y.S. 
2d 233, 179 Misc. 882. 

Audltin^ hooks 

One employed by certified public 
accountants in auditing books of cor- 
porations engaged in interstate com¬ 
merce a-nd preparing stockholders’ re- 
ports, some of which were sent from 
state to state, was engaged in '‘pro¬ 
duction of goods for commerce" 
within act—Rausch v. Wolf, D.C. 
111., 72 F.Supp. 658. 

1. U.S.—Noonan v. Fruco Const. Co., 
C.C.A.MO., 140 F.2d 633—-Walling 
V. Peoples Packing Co., C.C.A.Okl., 
132 P.2d 236, certiorari denied Peo¬ 
ples Packing Co. v. Walling, 63 
S.Ct. 831, 318 U.S. 774, 87 L.Ed. 
1144. 

2. U.S,—10 East 40th St Bldg. v. 
Callus, ISr.T., 65 S.Ct 1227, 325 U. 
S. 578. 89 L.Ed. 1806, 161 A.L,R. 
1263—^Kelly v. Ford, Bacon & Da- 
vis, C.C.A.Pa., 162 P.2d 555. 

3. U.S.—Southern Cal. Freight 


Lines V. McKeown, C.C.A.Cal., 148 
P.2d 890, certiorari denied 66 S.Ct. 
46, 326 U.S. 736, 90 L.Ed. 439, re- 
hearing denied 66 S.Ct. 138, 326 U. 
S. 808, 90 L.Ed. 493—Fleming v. 
Jacksonville Paper Co., C.C.A.Pla., 
128 P.2d 395, modified on other 
grounds 63 S.Ct 332, 317 U.S. 664, 
87 L.Ed. 460—Keen v. Mid-Conti- 
nent Petroleum Corp., D.C.Iowa, 63 
F.Supp. 120—^Abram v. San Joaauin 
Cotton Oil Co., D.C.Cal., 49 F.Supp. 
393. 

N.C.—Horton v. Wilson & Co., 25 S. 

E. 2d 437, 223 N.C. 71. 

4. U.S.—Roland Elee. Co. v. Wall¬ 
ing. Md., 66 S.Ct 413, 326 U.S. 657, 
90 L.Ed. 383—^Bohn v. B & B Ice & 
Coal Co., D.C.Ky., 63 F.Supp. 1020. 

5. U.S.—^Divins v. Hazeltine Elec¬ 
tronics Corp., C.C.A.N.T., 163 F.2d 
100—^Walling v. Silver Bros. Co., 
C.C.A.N.H., 136 F.2d 168—Bohn v. 
B & B Ice & Coal Co., D.C.Ky., 63 

F. Supp, 1020—^Keen v. Mid-Conti--! 
nent Petroleum Corp., D.C.Iowa, 63 
F.Supp. 120—Ouendag v. Gibson, D. 
C.Mich,, 49 F.Supp. 879. 

Qualifleatioa of statutory langnage 
The phrases "engaged in com¬ 
merce” or "in the production of 
goods for commerce" within the stat¬ 
ute should be qualified by the word 
"substantially” or some similar qual- 
ifying word.—Mile High Poultry 
Farms v. Frazier, 157 P.2d 126, 113 
Colo. 338. 

6. U.S.—Walling v. Crown Overall 
Mfg. Co.. aC.A.Ohio, 149 P.2d 162 
—^Walling V. Mutual Wholesale 
Food & Supply Co., C.C.A.Minn., 
141 F.2d 331—Reynolds v. Rogers 
Cartage Co., D.C.Ky., 71 F.Supp. 
870—Bohn v. B «Sb B Ice & Coal 
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Co., D.C.Ky., 63 F.Supp. 1020—^Keen: 
V. Mid-Continent Petroleum Corp., 
D.C.Iowa, 63 F.Supp. 120—^Walling 
V. Bank of Waynesboro, Ga., D.C. 
Ga., 61 F.Supp. 384—Hili v. Jones, 
D.C.Ky., 69 F.Supp, 669—Lorber v. 
Rosow, D.C.Conn., 68 F.Supp. 341— 
Walling V, New Orleans Private 
I Patrol Service, D.C.La., 67 F.Supp. 
143—Frank v. McMeekajn, .D.C.N. 
T., 56 F.Supp. 369—Scott v. Ford,. 
Bacon & Davis, D.C.Pa., 66 F.Supp. 
982—Brown v. Minngas Co„ D.C^ 
Minn., 61 F.Supp. 363—^Walling v. 
Mutual Wholesale Food & Supply 
Co., D.C.Minn., 46 F.Supp. 939, 
modified on other grounds, C.C.A., 
141 F.2d 331—^Holland v. Amoskeag 
Mach. Co., D.C.N.H., 44 F.Supp. 884 
—Fleming v. Knox, D.C.Ga., 42 P. 
Supp. 948. 

N.T.—^Watt V. Frank G-. Shattuck Oo.t 
62 N.T.S.2d 111, 270 App.Div. 943—, 
Creno v. Caruso Produce Co., 60 N. 
T.S.2d 134. 

Okl.—Brooks Packing Co. v. Henry,, 
137 P.2d 918, 192 Okl. 633. 

S.D.—Colbeck v. Dairyland Creamery 
Co., 17 N.W.2d 262. 

Wash.—Cannon v. Miller, 166 P.2di 
■500, 122 Wash.2d 227, 167 A.L.R. 
530. 

Bnilditig' malntenance employees 
who worked part of time in building- 
which was devoted to interstate pro¬ 
duction in substantiai degree, and 
part of time in other buildings of' 
employer, were entitled to iudgment 
for overtime on the basis of the to- 
tal hours of overtime in those weeks 
during which ^ey performed any 
Services covei^ by Fair Labor- 
Standards Ac'"!:./-Roberg v. Henry 
Phipps Estate, 'Q.C.A.N.T., 166 F.2d- 
958. ■ ’ ' 
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week in which he does no such workJ Where the 
employer is subject to the act with respect to a part 
of his activities, and there is no separation of the 
business subject to the act from the business not 
subject to it, the fact that a part of the work done 
by the employee may not have related to the em- 
ployer^s interstate activities does not preclude cov- 
erage under the act.^ It has been held, however, 
that an employee working in both interstate and in- 
tra-state commerce must point out what part of his 
work was in interstate and what part in intra-state 
commerce,9 and that, if the employer^s operations 
are not an integrated effort for the production of 
goods for interstate commerce, the employee to 
bring himself within the act must show specifically 
that a substantial part of his mixed tasks consists 
of activities involving interstate commerce.^^^ 

Under the rule bringing employment in substan¬ 
tial part in interstate* commerce within the cover- 
age of the act, the phrase “substantial part” is not 
a phrase of mathematical precision.^i The courts 


have refused to lay down any hard and fast rule 
or any fixed percentage in connection with the tenn 
“substantial ,”12 and it has been held that the term 
means the opposite of insubstantial or immaterial 
and may be less than fifty per cent.12 In other 
words, the percentage of time occupied in covered 
work is not the decisive test but strong considera- 
tion must also be given to the nature o£ the em- 
ployee^s participation in the production of goods for 
commerce, that is, whether his work in that field is 
continuous, regular, and an integral part of his ev- 
ery day employment, or whether it is occasional, 
spasmodic, or casual in its nature.l* So, where the 
employee’s activities in connection with interstate 
commerce are frequent and recurring and have the 
character of continuity and are engaged in as part 
of his regular duties, he is within the act, even 
though he works only a relatively short time in 
interstate commerce.i^ On the other hand, where 
the employee^s work in connection with interstate 
commerce is tenuous, incidental, insubstantial, or 
inconsequential,i6 and the time spent in performing 


7. U.S.—Brown v. Minngas Co., D.C. 
Minn., 61 F.Supp. 363—Cullum v. 
Stevens, D.CTex., 46 F.Supp, 73. 

8 . U.S.—Giaess v. Montague, C.C.A. 

S.C., 140 F.2d 500—Camfleld v. 

West Texas Utilities Co., D.C.Tex., 
44 F.Supp. 847—Fleming v. Atlan¬ 
tic Co., D.C.Ga., 40 F.Supp. 654, 
afflrmed C.C.A., Atlantic Co. v. 
Walling, 131 F,2d 518. 

Ga.—Orange Crush Bottling Co. v. 
Tuggle, 2-7 S.E.2d 769. 70 Ga.App. 
144. 

Mo.—Edwards v. South Side Auto 
Parts Co., App., 180 S.W,2d 1015. 
Tex.—Camfleld v. West Texas Utili¬ 
ties Co., Civ.App., 170 S.W.2d 552, 
error refused. 

Separate depaxtmexits 
Employees of a wholesaler, who 
during a gjiven work week inter- 
changeably engaged in work in a 
depaxtment involving only intra- 
state business and in another involv¬ 
ing interstate commerce, are entitled 
to minimum wages prescribed by act 
for entire time worked, including 
time spent in department involving 
only intra-state business.—Harris v. 
Hammond, D.C.Ga., 51 F.Supp. 91, 
affirmed C.C.A., 145 F.2d 333, certio- 
rari denied 65 S.Ct. 858, 324 U.S. 859, 
89 L.Ed. 1416. 

Froportion of total business 
It has been held that, where there 
is no proof available as to the time 
worked in interstate commerce and 
that worked in intra-state com¬ 
merce, the court would base the 
employee’s compensation on the ratio 
the amount the interstate business 
of the employer bore to the intra- 


state business.—Tucker v. Hitchcock, 

D.C.Fla., 44 F.Supp. 874. 

9. U.S.—Super-Cold Southwest Co. 
V. McBride, C.C.A.Tex., 124 F.2d 
90—Keen v. Mid-Continent Petro¬ 
leum Corp., D.C.Iowa, 63 F.Supp. 
120—Schwarz, for Use and Benefit 
of Kotek, V. Witwer Grocer Co., 
D.C.Iowa, 49 F.Supp. 1003, aflarmed 
C.C.A., 141 F.2d 341, certiorari de¬ 
nied 64 S.Ct. 1265, 322 U.S. 753, 
88 L.Ed. 1583—Tucker v. Hitch¬ 
cock, D.C.Fla., 44 F.Supp. 874. 

Tex.—Camfleld v. West Texas Util¬ 
ities Co., Civ.App., 170 S.W.2d 552, 
error refused. 

10. U.S.—^Hertz Drivurself Stations 
V. U. S., C.C.A.MO., 150 F.2d 923— 
Ling V. Currier Lumber Co., D.C. 
Mich., 50 F.Supp. 204. 

11. U.S.—Berry v. 34 Irving Place 
Corporation, D.C.N.Y., 52 F.Supp. 
875. 

12. U.S,—Keen v, Mid-Continent 
Petroleum Corp., D.C.Iowa, 63 F. 
Supp. 120. 

113. U.S.—Frank v. McMeekan, D.C. 
N.T., 56 F.Supp. 369—Berry v. 34 
Irving Place Corporation, D.C.N.T., 
52 F.Supp. 875. 

14. U.S.—Mid-Continent Petroleum 
Corp. V. Keen, C.C.A.Iowa, 157 P.2d 
310—Bohn V. B & B Ice & Coal 
Co., D.C.Ky., 63 F.Supp. 1020. 

15. U.S.—Keen v. Mid-Continent Pe¬ 
troleum Corp., D.C.Iowa, 63 F.Supp. 
120—McKeown v. Southern Cali- 
fornia Freight Forwarders, D.C. 
Cal., 62 F.Supp. 331, afflrmed C.C. 
A., 148 F.2d 890, certiorari denied 
66 S.Ct. 46, 326 U.S. 736, 90 L.Ed. 
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439, rehearing denied 66 S.Ct. 138, 
326 U.S. 808, 90 L.Ed. 493. 

Fe miuimis 

(1) The maxim, De minimis non 
curat lex, was not applicable to ex¬ 
clude from coverage of Fair Labor 
Standards Act employees who worked 
in commerce or in the production of 
goods for commerce from fifteen 
minutes some weeks to more than 
forty-flve hours other weeks, where 
such interstate work was of the type 
which they were hired to perform, 
and employer^s interstate sales 
ranged from six per cent to fifty- 
five per cent of total sales.—Brown 
V. Minngas Co., D.C.Minn., 51 F. 
Supp. 363. 

(2) Where seven per cent of em- 
ployee's time was spent in interstate 
commerce during each day of each 
and every week checking invoices, 
freight, and bilis of lading- for em¬ 
ployer engaged in transportation of 
goods by motor truck, the percent¬ 
age of employee's time in interstate 

j commerce was not so unsubstantial 
i or *'de minimis” as to deprive him of 
benefits of statute.—Southern Cal. 
Freight Lines v. McKeown, C.C.A. 
Cal., 148 F.2d 890, certiorari denied 
66 S.Ct. 4'6, 326 U.S. 736, 90 L.Ed. 
439, rehearing denied 66 S.Ct. 138, 
326 U.S. 808, 90 L.Ed. 493. 

16. U.S.—Bohn v. B & B Ice & Coal 
Co., D.C.Ky,, 63 F.Supp. 1020— 
Scott V. Ford, Bacon & Davis, D.C. 
Pa,, 55 F.Supp. 982. 

Cal.—McDaniel v. Clavin, 136 P.2d 
659, 22 Cal.2d 61, 

Colo.—Mile High Poultry Farms v. 
Frazier, 157 P.2d 125, 113 Colo. 
338. 
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duties-of an interstate character is negligible,!^ he is 
not within the statute. An employee who is pri- 
marily engaged in intra-state work cannot bring 
himself within the act by an unauthorized extension 
of his duties into the field o£ interstate commerce.^^ 

(L Particular Employees 

(a) In general 

(b) Iviaintenance employees of buildings 
(a) In General 

The Fair Labor Standards Act has been applied to 
numerous particular employees engaged in commerce or 
In the production of goods for commerce. 


As discussed supra subdivision a of this section, 
the provisions o£ the Fair Labor Standards Act § 
1 et seq, 29 U.S.C.A. § 201 et seq, apply to every 
employee engaged in commerce or in the production 
of goods for commerce, and, where work of the 
requisite character is performed, the statute may 
apply to clerical and office employees, culinary 
workers,^^ employees engaged in electric power 
generation and transmission,2l factory employees 
generally,^^ employees engaged in ice production 
and servicing,23 laborers generally,^^ lumber work- 


Work heXd not sahstazLtial 

Where flve per cent of time of 
employees at Central warehouse of 
Corporation operatingr chain of retail 
drug Stores was devoted to working 
on one and fifty-six hundredths per 
cent of goods of Corporation in in¬ 
terstate commerce, a “substantial*’ 
part of employees' time was not de- 
voted to interstate commeres.—Vog- 
elpohl y. Lane Drug Co., D.COhio, 65 
F.Supp. 564. 

17. U.S.—Hill V. Jones, D.C.Ky., 59 
F.Supp. 569—Petway v. Dobson, D. 
C.Tenn., 46 F.Supp. 114—Rauhoff 
V. Henry Gramling & Co., D.C.Ark., 
42 F.Supp. 754. 

Iiifreq.ueiit aotivities of an em¬ 
ployee in unioading from an inter¬ 
state car do not alone place employee 
in “interstate commerce” within 
statute, if the rest of his work is of 
an intra-state character.—^Walling v. 
Mutual Wholesale Food & Supply 
Co., D.C.Minn., 46 F.Supp. 939, modi- 
fied on other grounds C.C.A., 141 F. 
2d 331. 

IS. U.S.—Bohn V. B & B Ice & Coal 
Co., D.C.Ky., 63 F.Supp. 1020. 

19. U.S.—West Ky. Coal Co. v. Wal- 

ling, C.C.A.Tenn., 153. F.2d 582— 
Hertz Drivurself Stations v. U. S., 
C.C.A.MO., 150 F.2d 923—Wilson v. 
Shuman, C.C.A.Ark., 140 F.2d 644— 
Brown v. Minngas Co., D.C.Minn., 
51 F.Supp. 363—Holland v. Amos- 
keag Mach. Co., D.C.N.H., 44 F. 
Supp. S84 — Moss V. Postal Tele- 
graph-Cable Co., D.C.Ga., 42 F. 
Supp. 807—Eddings v. Southern 
Dairies, D.C.S.C., 42 F.Supp. 664. 
Ala.—Cudahy Packing Co. of Ala- 
bama v. Bazanos, 15 So.2d 720, 245 
Ala. 73. 

Fla.—Cherry Lake, Inc., v. Kearce, 
26 So.2d 434, 157 Fla. 484. 

N.Y.—Cassone v. Wm. Edgar John 
& Associates, 57 N.T.S.2d 169, 185 
Mlsc. 573—Flaherty v. Nick F. 
Helmers, Inc., 50 N.Y.S.2d 510, ISl 
Misc. 904, afiirmed 55 N.Y.S.2d 122, 
269 App.Div. 764—Simkins v. Elm- 
hnrst Contracting Co., 46 K.Y.S.2d 
26, ISl Misc. 791. 

K.C.—Horton v. "Wilson & Co., 25 S. 
E,2d 437, 223 N.C, 71. 


Particular employees within act { 

(1) Rate clerk of motor carrier.— 
Overnight Motor Transp. Co. v. Mis- 
sel, Md., 62 S.Ct. 1216, 316 U.S. 572, 
86 L.Ed. 1682, rehearing denied 63 
S.Ct. 76, 317 U.S. 706, 87 L.Bd. 563— 
Clay V. Motor Freight Express, D.C. 
Pa., 52 F.Supp. 948. 

(2) Switchboard operators, filing 
operators, watchmen and members of 
accounting, booking, publicity, acces- 
sory, shipping and maintenance and 
supply departments, in theatre com- 
pany’s Central exeeutive, administra¬ 
tive and supply offices.—^Walling v. 
Paramount-Richards Theatres, D.C. 
La., 61 F.Supp. 290. 

Held not within act 
U.S.—Soderberg v. S. Birch & Sons 
Const. Co., C.C.A.Wash., 163 P.2d 
37—Swift & Co. V. Wllkerson, C.C. 
A.Tex., 124 F.2d 176—Baloc v. 
Foley Bros,, D.C.Minn., 68 F.Supp. 
533—Lagier v. F. D. Carpent er 
Coal Co., D.C.I11., 67 F.Supp. 314— 
Drake v. Hirsch, D.C.Ga., 40 F. 
Supp. 290—^Abadie v. Cudahy Pack¬ 
ing Co. of Louisiana, D.C.La., 37 
F.Supp, 164. 

20. U.S.—Hanson v. Lagerstrom, C. 
C.A.Minn., 133 P.2d 120—Womack 
V, Consolidated Timber Co., C.C.A. 
Or., 132 P.2d 101. 

Mich.—^Basik v. General Motors 
Corp.,. 19 N.W.2d 142, 311 Mich. 
705, 159 A.D.R. 966. 

Held not within act 
N.Y.—Pilardo v. Fol-ey Bros., 45 N. 
Y.S.2d 262, 181 Misc. 136. 

21. U.S.—Walling v. Connecticut 
Co., C.C.A.Conn., 164 F.2d 552— 
New Mexico Public Service Co. v. 
Engel, C.C.A.N.M., 145 F.2d 636— 
Reynolds v. Salt River Valley Wa- 
ter Users Ass'n, C.C.A.Ariz., 143 F. 
2d 863, certiorari denied 65 S.Ct. 
117, 323 U.S. 764, 89 D.Ed. 611— 
Phillips V. Meeker Co-op. Light 
& Power Ass'n, D.C.Minn., 63 P. 
Supp. 733—^Walling v. Connecticut 
Co., D.C.Conn., 62 F.Supp. 733, af- 
firmed C.C.A., 154 P.2d 552. 

Tes.—Camfield v. West Texas Util¬ 
ities Co., Civ.App., 170 S.W.2d 652, 
error refused. 


{ Held not wltliin act 
Tex.—Camfield v. West Texas Util¬ 
ities Co., supra. 

22. U.S.—U. S. V. Darby Lumber 
Co., Ga., 61 S.Ct. 461, 312 U.S. 100, 
657, 85 L.Ed. 609, 132 A.L.R 1430— 
Walling V. J. Friedman & Co., D.C. 
N.Y., 61 F.Supp. 325—Walling v. 
Reilly, D.C.Pa., 59 F.Supp. 740— 
Walling V. Snellings, D.C.Ala., 63 
F.Supp. 861—Abram v. San Joa- 
Quin Cotton Oil Co., D.C.Cal., 49 F. 
Supp. 893—^Walling v. Higgins, D. 

C. Pa., 47 F.Supp. 856—Sauls v. 
Martin, D.C.S.C., 45 F.Supp. 801. 

Held not within act 
U.S.—Anderson v. Pederal Cartridge 
Corp., D.C.Minn., 72 F.Supp. 644. 
Mass.—Campanale v. General Ice 
Cream Corporation, 49 N.B.2d 1018, 
314 Mass. 387. 

23. U.S.—Southern United Ice Co. v. 
Hendrix, C.C.A.Tenn., 153 F.2d 689 
—Chapman v. Home Ice Co. of 
Memphis, C.C.A.Tenn., 136 P.2d 
363, certiorari denied 64 S.Ct. 72, 
320 U.S. 761, 88 L.Ed. 464—Collins 
V. Kidd Dairy & Ice Co., C.C.A. 
Tex., 132 F.2d 79—Hamlet Ice Co. 
V. Fleming, C.C.A.N.C., 127 F.2d 
165, certiorari denied 63 S.Ct. 29, 
317 U.S. 634, 87 L.Ed. 611—Gor- 
don V. Paducah Ice Mfg. Co., D.C. 
Ky., 41 F.Supp. 980. 

Cal.—Hansen v. Salinas "Valley Ice 
Co., 144 P.2d 896, 62 Cal.App.2d 
357. 

N.J.—Sermond v. Lotz, 47 A.2d 432, 
24 N.J.Misc. 182. 

Held not witliin act 
U.S.—Samuels v. Houston, D.C.Ga., 
46 F.Supp. 364. 

Ark.—Couch v. Ward, 168 S.W.2d 
822, 205 Ark. 308. 

24. U.S,—^Walling v. Atlantic Grey- 
hound Corp., D.C.S.C., 61 F.Supp. 
992—^Walling v. Bank of Waynes- 
boro, Ga., D.C.Ga., 61 F.Supp. 384 
—^Walling V. West Ky. Coal Co., 

D. C.Tenn., 60 F.Supp. 681—Rouch 
V. Continental Oil Co., D.G.Kan., 
65 F.Supp. 315—Silgaro v. Fort 
Compress Co., D.C.Tex., 45 F.Supp. 
88—Klotz V. Ippolito, D.C.Tex., 40 
F.Supp. 422—Muldowney v. Sea- 
berg Elevator Co., D.C.N.Y., 39 F. 
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ers,25 maritime worfeers,26 mechanics and repair- 
men,27 mill workers,^^ mining employees,^^ and. 
newspaper employees.so 

Also, where employees are engaged in commerce 
or in the production of goods for commerce, the 


statute may cover employees engaged in oil produc¬ 
tion and distribution,3i packing house empIoyees,32 
railroad and terminal employees,salesmen,^'* 
scrap metal workers,35 ship-building and ship-repair 
workers,^® employees engaged in transmission and 
communication of messages in interstate com- 


Supp. 275—^Lewis v. Naillingr, "D.O. 
Tenn., 36 P.Supp. 187. 

25. U.S.—Hanson v. Lagerstrom, C. 
C.A.Minn., 133 P.2d 120—^Womack 
V. Consolidated Timber Co., C.C.A. 
Or.. 132 P.2d 101—Walling: v. 
Castle, D.C.M1SS., 64 P.Supp. 707, 
affirmed C.C,A-, 153 F.2d 923— 
Walling V. Hamner* D.C.Ya., 64 P. 
Supp. 690—^Harris v. Crossett 
Lumber Co., I).C.Ark., 62 P.Supp. 
856—^Walling v. Peavy-Wilson 
Lumber Co., D.C.La., 49 P.Supp. 
846—Fleming v. Knox, D.C.Ga., 42 
P.Supp. 948—^Allen v. Moe, D.C. 
Idaho, 39 P.Supp. 5. 

Held 2 LOt within act 
Wash.—^Ikola v. Snoqualmie Palis 
Lumber Co., 121 P.2d 369, 12 

Wash.2d 341. 

20. U.S.—Walling v. W. D. Haden 
Co., C.C.A.Tex., 153 F.2d 196, cer¬ 
tiorari denied 66 S.Ct. 1373, 328 

U. S. 866, 90 L.Ed. 1636. 

Held nat within a,ct 

U.S.—Nieves v. Standard Dredging 
Corp., C.C.A.Puerto Hico, 162 F.2d 
719. 

27. U.S.—Boutell v. Walling, Mich., 
66 S.Ct. 631, 327 U.S. 463, 90 L.Ed. 
786—Roland Elee. Co. v. Walling, 
Md., 66 S.Ct. 413, 326 U.S. 657, 
90 L.Ed. 383—Holland v. Amos- 
keag Mach. Co., D.C.N.H., 44 P. 
Supp. 884. 

Okl.—Crocker Packing Co. v. Julian, 
145 P.2d 391, 193 Okl. 472. 

S.D.—Colbeck v. Dairyland Creamery 
Co., 17 N.W.2d 262. 

Held nat within act 
U.S.—Lynch v. Embry-Riddle Co., D. 
C.Pla., 63 P.Supp. 992—^Mennicucci 

V. P. & P. Brakelyne Service, D. 
C.N.J., 58 P.Supp. 720—Zehring v. 
Brown Materials, D.C.Cal., 48 F. 
Supp. 740. 

Ga.—Texas Co. v. Pitman, 35 S.E.2d 
671, 73 Ga.App. 128. 

Mo.—Pountain v. St. Joseph Water 
Co., 180 S.W.2d 28, 352 Mo. 817. 
20. U.S.—Murray v. Noblesville 
Milling Co., C.C.A.Ind., 131 P.2d 
470, certiorari denied 63 S.Ct. 832, 
318 U.S. 775, 87 L.Ed. 1145—Bowie 
V. Gonzalez, C.C.A.Puerto Rico, 117 
P.2d 11. 

29. U.S.—^E. C. Schroeder Co. v. 
Clifton, C.C.A.Okl., 153 F.2d 385, 
certiorari denied 66 S.Ct. 1351, 328 
U.S. 858, 1353, 90 L.Ed. 1629— 
Walling V. Haile Gold Mines, C.C. 
A.S.C., 136 P.2d 102—Shepler v. 
Crucible Puel Co. of America, D.C. 
Pa., 60 P.Supp. 260. 

56 O.XS.-^ 


Minn.—Pakarinen v. Butler Bros., 
1'6 N.W.2d 769, 218 Minn. 496. 

30, U.S.—Mabee v.. White Plains 
Pub. Co., 66 S.Ct. 511, 327 U.S. 17S, 
90 L.Ed. 607—Sun Pub. Co. v. 
Walling, C.C.A.Tenn., 140 P.2d 445, 
certiorari denied 64 S.Ct. 946, 322 
U.S. 728, 88 L.Ed. 1564. 

N.Y.—Mabee v. White Plains Pub. 
Co., 65 N.T.S.2d 717, 271 App.Div. 
834. 

31. U.S.—Mid-Continent Pipe Line 
Co. V. Hargrave, C.C,A.Okl., 129 
P.2d 655—^West v. Texas Co., D.C. 
La., 65 P.Supp. 97—Keen v. Mid- 
Continent Petroleum Corp., D.C, 
lowa, 63 P.Supp. 120—Fleming v. 
Rex Oil & Gas Co., D.C.Mich.. 43 
P.Supp. 950—^Divine v. Levy,,. D.C. 
La., 39 P.Supp. 44—St. Jcr:n v. 
Brown, D.C.Tex., 38 P.Supp. 385. 

Tex..— Terry v. George P. Lzvermore, 
Inc., Civ.App., 165 S.W.2d 782. 

Held within act 

(1) Employees of a well survey- 
ing Corporation.—Straughn v. 
Schlumberger Well Surveying Corp., 
D.C.Tex., 72 P.Supp. 611. 

(2) Employees engaged in drilling 
oil Wells.—^Warren-Bradshaw Drill¬ 
ing Co. V. Hali, Tex., 63 S.Ct. 126, 317 
U.S. 88, 87 L.Ed. 83—Culver v. Bell 
& Loffland, C.C.A.Cal., 146 P.2d 29. 

(3) Employees of an oil pipe line 
company,—^Walling v. Mid-Continent 
Pipe Line Co., C.C.A.Okl., 143 P.2d 
308. 

(4) Maintenance employees of bulk 
oil plants.—^Mid-Continent Petroleum 
Corp. V. Keen, C.C.A.Iowa, 157 P.2d 
310. 

Held not within act 
Wyo.—Atwater v. Gaylord, 184 P,2d 
437. 

32, U.S.—^Walling v. Peoples Pack¬ 
ing Co., C.C.A.Okl„ 132 P.2d 236, 
certiorari denied Peoples Packing 
Co. V. Walling, 63 S.Ct. 831, 318 

U. S. 774, 87 L.Bd. 1144—Fleming 

V. Swift & Co., D.C.I11., 41 P.Supp. 
825, affirmed C.C.A., 131 P.2d 249. 

Kan.—Sykes v, Lochmann, 132 P.2d 
620, 156 Kan. 223, certiorari de¬ 
nied 63 S.Ct. 1165, 319 U.S. 753, 
87 L.Ed. 1707. 

Okl.—Brooks Packing Co. v. Mathis, 
137 P.2d 922, 192 Okl. 537. 

Held not within act 
Okl.—Brooks Packing Co. v. Willis, 
137 P.2d 923, 192 Okl. 638. 

33. U.S.—Torres v. American R. Co. 
of Puerto Rico, D.aPuerto Rico, 66 
P.Supp. 745—^Davis v, Rockton & 
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R. R. R.. D.C.S.C., 65 P.Supp. 67— 
Walling V. Jacksonville Terminal 
Co., D.C.Fla, 55 P.Supp. 302, af¬ 
firmed, C.C.A., 148 P.2d 768—Flem¬ 
ing V. Atlantic Co., D.C.Ga., 40 P. 
Supp. 654, affirmed C.C.A., 131 P.2d 
618. 

Bedeaps or x>orters 
U.S.—Williams v. Jacksonville Ter¬ 
minal Co., Pia. & Tex., 62 S.Ct. 
659, 315 U.S. 386, 86 L.Ed. 914— 
Southern Ry. Co. v. Black, C.CA^ 
N.C., 127 P.2d 280—Harrison v. 
Kansas City Terminal Ry. Co., D. 
C.Mo., 36 P.Supp. 434, affirmed CL 
C.A., 126 P.2d 422—Pickett v. Un¬ 
ion Terminal Co., D.C.Tex., 33 F. 
Supp. 244, reversed on other 
grounds, C.C.A., 118 F.2d 328, af¬ 
firmed 63 S.Ct. 659, 315 U.S. 386, 
86 L.Ed. 914, rehearing denied 63 

S. Ct. 909, 315 U.S. 830, 85 L.Ed, 
1224. 

34. U.S.—Murray v. Noblesville 

Milling Co., D.C.Ind., 42 F.Supp. 
808, affirmed in part and reversed 
in part on other grounds C.C.A., 
131 P.2d 470, certiorari denied 63 
S.Ct. 832, 318 U.S. 775, 87 L.Ed. 
1145. 

Held not within act 
U.S.—Domenech v. Pan Am. Stand¬ 
ard Brands, C.C.A.Puerto Rico, 14T 
F.2d 994. 

35- U.S.—Bracey v. Luray, C.C.A. 
Md., 138 P.2d 8—Fleming v. Stili- 
man, D.C.Tenn., 48 F.Supp, 609. 

30. U.S.—^Walling t. Keansburg- 

Steamboat Co., C.C.A.N.J., 162 F.2d 
405—^Adams v. St. Johns River 
Shipbuilding Co., D.C.Fla.. 69 F. 
Supp. 9 89. 

N.Y.—Eckert v. Elmhurst Contract-- 
ing Co., 1945, 56 N.T,S.2d 98, 185. 
Misc. 108, affirmed 61 N.Y.S.2d 730, 
186 Misc. 100. 

Znstmments of war 
Employees, installing radar and 
radio equipment on “armed cargo. 
transports'" and **armed transporta” 
and other ships which could be re- 
garded as instrumentalities of com¬ 
merce, were engaged in “production 
of goods for commerce” within act, 
but were not so engaged while in¬ 
stalling radar and radio equipment 
on vessels which were solely Instru¬ 
ments of war, since such vessels are- 
not embraoed within word “ships” 
within statutory definition of goods 
as including ships.—Divlns v. Hazel- 
tine Electronica Corp., C.C.A.N.Y.,. 
163 P.2d 10,0. 



§ 151(9) 


MA8TEB AND SERVANT 


56 O.J.S. 


merce,trucking and delivery employees,38 ware- 
honse einployees,^^ employees of Wholesale or retail 
distributors,^*^ and other miscellaneous employees.'^^ 

Construction workers. As a general rule, em¬ 
ployees of building contractors engaged in con- 


stniction work which is wholly intra-state in char¬ 
acter are not within the Fair Labor Standards Act 
as engaged in commerce or in the production of 
goods for commerce>2 However, the activities of 
an employee may be such as to bring him within 


37. U.S.—Schmldt v. Pe opi es Tele- 
phone Union of Maryvllle, C.G.A. 
Mo., 138 F.2d 13—Moss v. Postal 
Teleeraph*-CaT3le Co., D.C.Ga., 42 
P.Supp. 807. 

38. U.S.—^Walling v. Comet Car- 

riers, C.C.A.N.T., 151 F.2d 107, 

certiorari dismissed 65 S.Ct. 1007, 
328 U.S. 819, 90 L.Ed. 1600—Alle- 
sandro v. C. P. Smith Co., C.C.A. 
Mich., 136 P.2d 75. 149 A.L.R. S82 
—Bowman v. Pace Co., C.C.A.Pla., 
119 F.2d 858—IValling: v. Griffln 
Cartage Co., D.C.Mich., 62 F.Supp. 
396, afflrmed, C.C.A,, 153 F.2d 587 
—Harrls v. Hammond, D.C.Ga., 61 
F.Supp. 91, affirmed C.C.A., 145 

F.2d 333, certiorari denied 65 S.Ct 
858, 324 U.S. 859, 89 L.Ed. 1416— 
Bracey v. Luray, D.C.Md., 49 F. 
Supp. 821, reversed on other 
grounds C.C.A., 138 P.2d 8—^Wal- 
linff V. Sanders, D.C.Tenn., 48 P. 
Supp. 9, affirmed C.C.A., 136 P.2d 
78—Gavril v. Kraft Cheese Co., D. 
C.Ill., 42 F.Supp. 702—Drake v. 
Hirsch, D.C.Ga., 40 F.Supp. 290— 
Thompson v. Daugherty, D.C.Md., 
40 F.Supp. 279—Magann v. Long’s 
Ba&g-age Transfer Co., D.C.Va., 39 
F.Supp. 742. 

N.T.—Rahgo v. Cities Service 011 
Co., 33 N.T.S.2d 42, 177 Misc. 1059. 
Tenn.—Gibson v. Glasgow, 157 S.W. 

2d 814, 178 Tenn. 273. 

Beld not within act 
U.S.—Schroepfer v. A. S. Ahell Co., 
C.C.A.Md., 138 F.2d 111, certiorari 
denied 64 S.Ct 486, 321 U.S. 763, 
88 L.Ed. 1060, rehearing denied 64 
S.Ct 1149, 322 U.S. 770, 88 L.Ed. 
1595—^Walling v. Sanders, C.C.A. 
Tenn., 136 F.2d 78—Allesandro v. 

C. F. Smith Co., C.C.A.Mich., 136 
F.2d 75, 149 A.L.R. 382—Reynolds 
V. Rogers Cartage Co., D.C.Ky., 71 
F.Supp. 870—Lagier v, P. D. Car- 
penter Coal Co., D.C.Ill., 57 P. 
Supp. 314—Schroepfer v. A. S. 
Ahell Co., D.C.Md., 48 F.Supp. 88, 
affirmed C.C.A., 188 P.2d 111, cer¬ 
tiorari denied 64 S.Ct. 486, 331 

U. S. 763, 88 L.Ed. 1060, rehearing 
denied 64 S.Ct 1149, 322 U.S. 770, 
88 L.Ed. 1695—^Walling v. Sanders, 

D. C.Tenn., 48 F.Supp. 9, affirmed 
136 F.2d 78—Moses v. McKesson & 
Robbins, D.C.Tex., 43 F.Supp. 528 
—Prescription House v. Anderson, 
D.C.Tex., 42 F.Supp. 874—Rauhoffi 

V. Henry Gramling & Co., D.C.Ark., 
42 F.Supp. 754—Gerdert v. Certi- 
fied Poultry & Egg Co., D.C.Fla., 
38 F.Supp. 964. 

Tenn.—Gibson v. Glasgow, 167 S.W 
2d 814, 178 Tenn. 273. 


39. U.S.—A. H. Phniips, Inc., v. 
WaUing, C.C.A.Mass., 144 F.2d 102, 
affirmed 65 S.Ct 807, 324 U.S. 490, 
89 LuBd. 1095, 157 A.L.R. 876— 
Walling V. Mutual Wholesale Food 
& Supply Co., C.C.A.Minn., 141 F. 
2d 331—Walling v. American 
Stores Co., C.C.A.Pa., 133 P.2d 840 
—^Walling V. Goldblatt Bros., C. 
C.A.I11., 128 F.2d 778, certiorari 
denied 63 S.Ct 628, 318 U.S. 757, 

87 L.Ed. 1130—Fleming v. Jack- 
sonville Paper Co., C.C.A.Pla., 128 
P.2d 395, modifled on other grounds 
63 S.Ct 332, 317 U.S. 564, 87 L.Ed. 
460—^Antis v. Montgomery Ward & 
Co., D.C.Mich., 63 F.Supp. 669— 
Lorber v. Rosow, D.C.Conn., 58 P. 
Supp. 341—^Vogelpohl v. Lane Dnig 
Co., D.COhio, 65 F.Supp. 664— 
Shain v. Armour «& Co., D.C.Ky., 
50 F.Supp. 907—^Fleming v. Atlan¬ 
tic Co., D.C-Ga., 40 F.Supp. 654, 
afflrmed C.C.A., 131 F.2d 518: 

Tenn.—Gibson v. Glasgow, 157 S.W. 

2d 814, 178 Tenn. 273. 

Held 3LOt within act 

U.S.—Schwarz v. Witwer Grocer Co., 

C. aA.Iowa, 141 P.2d 341, certio¬ 
rari denied 64 S.Ct 1265, 322 U.S. 
753, 88 L.Ed. 1683—Pellabaum v. 
Swift & Co., D.C.Ohio, 54 F.Supp. 
353—^Walling v. Ward*s Cut-Rate 
Drugs, D.C.Tex., 54 F.Supp. 41— 
Walling V. L. Wiemann Co., D.C. 
Wis., 52 F.Supp. 131, afflrmed C.C. 
A., 138 F.2d 602, 150 A.L.R. 878, 
certiorari denied 64 S.Ct. 782, 321 

U. S. 785, 88 L.Ed. 1077—Reiiance 
Storage & Inspection Co. v. Hub- 
bard, D.C.Va., 50 F.Supp. 1012— 
Yeazey Drug Co. v. Fleming, D.C. 
OkL, 42 F.Supp. 689. 

Tex.—Carpenter v. Waxahachie Cot- 
ton Warehouse, Civ.App., 162 S.W*. 
2d 139. 

40. U.S.—Walling v. Mutual Whole¬ 
sale Food & Supply Co., C.C.A. 
Minn., 141 F.2d 331—James V, 
Reuter, Inc., v. Walling, C.C.A.La., 
137 F.2d 315, vacated on other 
grounds 64 S.Ct 826, 321 U.S. 671, 

88 L.Ed. 1001—Collier v. New Riv¬ 
er & Pocahontas Consol. Coal Co., 

D. C.Va., 66 F.Supp. 288—Garchell 

V. Kantar, D.C.Minn., 56 F.Supp. 
866, reversed on other grounds C. 
C.A., 150 F.2d 47. 

Held xLot within act 
U.S.—^Walling v. Wyandotte Furni- 
ture Co., D.C.Mo., 72 F.Supp. 98. 
Ala.—Serio v. Dee Cigar & Candy 
Co., 9 So.2d 909, 243 Ala. 306. 

Okl.—^Martin v. Bouldin Pruit Co., 
181 P.2d 996. 

41. U.S.—^Laudadio v. White Const 

658 


Co., CC.A.N.T., 163 P.2d 383—West 
Ky. Coal Co. v. Walling, C.C.A. 
Tenn., 153 F.2d 582—Bowers v. 
Remington Rand, D.C.Ill., 64 P. 
Supp. 620—^Walling v. West Ky. 
Coal Co., D.C.Tenn., 60 F.Supp. 681 
—^Walling V. McCracken County 
Peach Growers Ass'n, D.C.Ky., 50 
F.Supp. 900—Jordan v. Stark Bros. 
Nurseries & Orchards Co., D.C. 
Ark., 45 F.Supp. 769. 

Ky.—Harlan-Wallins Coal Corp. v. 
David, 196 S.W.2d 881, 303 Ky. 
84. 

N.T.—Reck v. Zarnocay, 33 N.T.S.2cl 
582, modifled on other grounds 38 
N.Y.S.2d 394, 264 App.Div. 520, 

reargument denied ,36 N.T.S.2d 
834, 265 App.Div. 817. 

Held within act 

(1) Booking agent for motion pic¬ 
ture fllm company.—Kappler v. Re- 
public Pictures Corp., D.C.Iowa, 59 
F.Supp. 112, affirmed C.C.A., 151 F. 
2d 643, 162 A.L.R. 228, affirmed 66 S. 
Ct 523, 327 U.S. 757, 90 L.Ed. 991, 
rehearing denied 66 S.Ct 804, 327 
U.S. 817, 90 L.B<L 1040. 

(2) Pirefighters.—Armour & Co. v. 
Wantock, 111., 65 S.Ct 165, 323 U.S. 
126, 89 L.Ed. 118, rehearing denied 65 
S.Ct 427, 323 U.S. 818, 89 L,Ed. 649. 

(3) Messengers.—^Walling v, Al- 
lied Messenger Service, D.CXN.Y., 47 
F.Supp. 773. 

(4) Employees engaged in main- 
taining and operating toll road and 
drawbridge over navigahle water- 
way.—Overstreet v. North Shore 
Corporation, Fla., 63 S.Ct 494, 318 
U.S. 125, 87 L.Ed. 656. 

(5) Laundry workers.—^Phillips v. 
Star Overall Dry Cleaning Laundry 
Co., C.C.A.N.Y., 149 F.2d 416, certio¬ 
rari denied 66 S.Ct 677, 327 U.S. 
780, 90 L.Ed. 1008, rehearing denied 
66 S.Ct 815, 327 U.S. 817, 90 L.Ed. 
1040. 

(6) Shoe repair employees.—Camp¬ 
bell v. Zavelo, 10 So.2d 29, 243 Ala 
361. 

42. U.S.—^Laudadio v. White Const 
Co., C.C.A.N.Y., 163 P.2d SS3— 

Soderberg v. S. Birch & Sons 
Const Co., C.C.A.Wash., 163 P.2d 
37—Englert v. S. Birch & Sons 
Const Co., C.C.A.Wash., 163 F.2d 
' 34—Barbe v. Cummins Const. Cor¬ 

poration. C.CA.Md., 138 F.2d 667— 
I Maitrejean v. Metcalfe Const Co., 
D.C.Minn., 72 F.Supp. 109—Baloc 
V. Foley Bros., D.C.Minn., 68 F. 

* Supp. 533—Collins v. Ford, Bacon 
I & Davis, Inc., D.C.Pa,, 66 F.Supp. 
i 424 —^Damon v. Ford, Bacon & Da- 
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the coverage of the act,43 and, if the construction 
involves the repair or extension of existing facili- 
ties used for production of goods for interstate com- 
merce, the employee^s work may be considered nec- 
essary to the production.*^^ It has been held that 
construction employees engaged in the repair of 
roads, bridges, and other instrumentalities of inter¬ 
state commerce are within the statute>5 


Watchmen and guards. As a general nile, watch- 
men and guards are w-ithin the coverage of the Fair 
Labor Standards Act where they are employed to 
guard and protect premises producing goods for in¬ 
terstate commerce,^ 6 l^ut they, are not within the 
act during weeks when no production for com- 
merce is done.^*^ It has also been held that the stat¬ 
ute may extend to watchmen employed by a busi- 
ness engaged in interstate commerce, ^8 or by a car- 


vis, D.C.Pa., 62 F.Supp. 446—Brue 
V. J. Rich Steers, Inc., D.C.N.Y., 60 
F.Supp. 668—Scott V. Ford, Bacon 
& Davis, D.C.Pa., 55 F.Supp. 982— 
Walling V. Snellings, D.C.Ala., 53 
F.Supp, 851—^Dollar v. Caddo River 
Lumber Co., D.C.Ark., 43 F.Supp. 
822. 

La.—Lyons v. H. K. Ferguson Co., 
App., 16 So.2d 587—Shannon v. Boh 
Bros. Const. Co., App., 8 So.2d 542. 
Movement of buUdiug matexials 
Cernent finisher, who also assisted 
In pouring cernent, was not engaged 
in "interstate commerce’* because 
materials used in constructing bulld- 
ings came from outside the state, 
since interstate movement of build- 
ing materials ended when they were 
unconditionally delivered to contrac¬ 
tor at building site.—Barbe v. Cum¬ 
mins Const. Co., D.C.Md., 49 F.Supp. 
168, affirmed C.C.A., 138 F.2d 667, 

43. U.S.—Damon v. Ford, Bacon & 
Davis, D.C.Pa., 62 F.Supp. 446. 

44. U.S,—^Walling v. McCrady Const. 
Co., C.C.A.Pa., 156 F.2d 932. 

Sztra work orders 

Where employee’s duties were con- 
flned solely to extra work orders in 
connection with construction of a 
new factory, even though employee 
prepared necessary work orders in 
connection with changes in ventilat- 
ing System in portion of completed 
building in which interstate manu- 
facturer had commenced operations, 
the employee was not engaged in 
"commerce" or in "production of 
goods for commerce” within Fair 
Labor Standards Act.—Kelly v. Ford, 
Bacon & Davis, C.C.A.Pa., 162 F.2d 
555. 

45. U.S.—J. F. Fitzgerald Const. 
Co. V. Pedersen, N.Y., 65 S.Ct. 892, 
324 U.S. 720, 89 L.Ed. 1316—Enge- 
bretsen v. E. J. Albrecht Co., C. 
C.A.Ill., 150 P.2d 602—Walling v. 
McCrady Const. Co., D.C.Pa., 60 
F.Supp. 243—^Walling v. Craig, D. 
C.Minn., 63 F.Supp. 479. 

N.Y.—Pedersen v. J. F. Fitzgerald 
Const. Co., 56 N.E.2d 77, 293 N. 
Y. 126, affirmed in part and re- 
versed in part on other grounds 65 
S.Ct. 892, 324 U.S. 720, 89 L.Ed. 
1316. 

Held within act 

(1) Draftsmen engaged in design- 
ing and laying out work to be done 


by others in contracted dredging and 
dredging piant on pier with its re- 
taining walls, and timekeepers en¬ 
gaged in keeping time of ali work- 
ing on the project.—^Ritch v. Puget 
Sound Bridge & Dredging Co., C.C.A 
Wash., 156 F.2d 334. 

(2) Employees engaged on dike 
and revetment construction in the 
Missouri and Mississippl Rivers un¬ 
der contracts of thelr employer with 
the United States.—W'alling v. Pat- 
ton-Tulley Transp. Co., C.C.A.Tenn., 
134 P.2d 945. 

Held not within act 

(1) Road repair and reconstruction 
contractors' off-the-road employees, 
producing and preparing local ma¬ 
terials, such as sand, grravel, rock 
and earth, or operating stationary 
bituminous plants.—^Walling v. Craig, 
D.C.Minn., 53 F.Supp. 479. 

(2) An employee engaged In re- 
pairing and constructing a city 
Street, which after completion be- 
came a link in State Highway Sys¬ 
tem, but which at time of work vras 
a City Street subject only to city 
authorities.—Shannon v. Boh Bros. 
Const. Co., La.App., 8 So.2d 542. 

46. U.S.—^Walton v. Southern Pack- 
age Corporation, Miss., 64 S.Ct. 320, 
320 U.S. 640, 88 L.Ed. 298—Slover 
v. Wathen, C.C.A.Md., 140 F.2d 258 
—Mid-Continent Pipe Line Co. v. 
Hargrave, C.C.A.Okl., 129 P.2d 655 
—Walling V. West Ky. Coal Co., 
D.C.Tenn., 50 F.Supp. 681—Cush- 
way V. Stork Engineering Co., D.C. 
Mich., 51 F.Supp. 568, affirmed C. 

C, A„ 142 F.2d 463—Timberlake v. 
Day & Zimmerman, D.C.Iowa, 49 F. 
Supp. 28—Hargrave v. Mid-Conti- 
nent Petroleum Corporation, D.C. 
Okl., 42 F.Supp. 908—Lefevers v. 
General Export Iron & Metal Co., 

D. C.Tex., 36 F.Supp. 838—^Wood v. 
Central Sand & Gravel Co., D.C. 
Tenn., 33 F.Supp. 40. 

Ala.—^Acme Lumber Co. v. Shaw, 10 
So.2d 285, 243 Ala. 421. 

Minn.—McMillan v. Wilson & Co., 
2 ]Sr.W.2d 838, 212 Minn. 142, peti- 
tion dismissed 63 S.Ct. 81, 317 U. 

S. 702, 87 L.Ed. 561. 

N.Y.—Killingbech v. Garment Cen- 
ter Capitol, 20 N.Y.S.2d 621, 259 
App.Div. 691, appeal denied 21 N. 

T. S.2d 610, 259 App.Div. 1076— 

Hewlett v. Del Balso Const. Cor¬ 
poration, 40 N.Y.S.2d 224, 179 Misc. 
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856, reversed on other grounds 43 
N.Y.S.2d 650, 180 Misc. 81, appeal 
denied Hewlett v. Del Balso & 
Sprague, 44 N.Y.S.2d 587, 266 App. 
Div. 922—Doyle v. Johnson Bros., 
28 N.Y.S.2d 452, 176 Miso. 656. 

Okl.—Brooks Packing Co. v. Henry, 
137 P.2d 918, 192 Okl. 533. 

Tenn.—Johnson v. Phillips-Buttorft 
Mfg. Co., 160 S.W.2d 893, 178 Tenn. 
559, certiorari denied 63 S.Ct 43, 
317 U.S. 648, 87 L.Ed. 521—S. H. 
Robinson & Co. v. LaRue, 156 S. 
W.2d 432, 178 Tenn. 197. 

Tex.—Milam v. Texas Spring & 
Wheel Co., Civ.App., 157 S.W.2d: 
653. 

Contra Hart v. Gregory, 16 S.E.24 
837, 220 N.C. 180. 

Immediate relationship to prodtto- 
tion 

A night watchman’s employment 
had so close and immediate a re¬ 
lationship to production of good» 
for interstate commerce as to bring 
him within protection of statute, 
even though he engaged in no man- 
ual activities connected with produc¬ 
tion, and was not specially employed 
to protect such goods, and no goods 
were manufactured while he was on 
guard.—^Walton v. Southern Pack- 
age Corporation, Miss., 64 S.Ct. 320,. 
320 U.S. 540, 88 L.Ed. 298. 

Hmployee of patrol Service 
Watchman or guard employed by 
one fumishing patrol Service to 
companies engaged in production of 
goods for commerce is within the 
act.—Salvo v. Keating, D.C.Pa., 61 
F.Supp. 838—^Walling v. Merchants 
Police Service, D.C.Ky., '59 F.Supp. 
873—^Walling v. New Orleans Pri¬ 
vate Patrol Service, D.C.La., 57 F. 
Supp. 143. 

47. U.S.—^Waller v. Humphreys, C. 
C.A.Miss., 133 F.2d 193. 

Drilling rig 

A watchman of an idle oil well 
drilling rig employed to watch rig 
during period between drilling of 
one well and beginning of drilling 
of another well was not within stat¬ 
ute.—^Brown v. Carter Drilling Co., 
D.C.Tex., 38 F.Supp. 489. 

48. U.S.—Slover v, Wathen, C.C.A. 
Md., 140 F,2d 258. 

Mo.—^Ashenford v. L. Yukon & Sons 
Produce Co., 172 S.W.2d 881, 23*7 
Mo.App. 1241* 
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rier,^ but ordinarily tbe activities of watchmen are 
riot so closely related to the movement of the com- 
merce engaged in by the employer as to bring 
'watchmen within the coverage of the act as "en¬ 
gaged in commerce/'^® Also, watchmen employed 
by a business engaged pnrely in intra-state business 
are not within the act^i 

(b) Maintenance Employees of Buildings 

Tho coverage of the FaJr Labor Standards Act may 
extend to maintenance employees of a building occupled 
in whole or in substantial part by persons engaged in the 
manufacture or production of goods for commerce. 

The coverage of the Fair Labor Standards Act, 
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29 U.S.CA, § 201 et seq, may extend to mainte- 
nance employees of a building occupied by persons 
engaged in the manufacture or production of goods 
for interstate commerce,®^ or by Central offices con- 
trolling the production of such goods elsewhere.53 
However, building maintenance employees are not 
within the act where the tenants of the building are 
in no way connected with the process of production 
of goods for commerce and, where tenants are 
engaged in interstate commerce, as distinguished 
from the production of goods for commerce, the 
maintenance employees are not by reason of their 
work so closely identified with the activities of the 
tenants as to come within the act^S So, where 
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N.T.—Atkocus V. Terker, aO K.Y.S. 
2d 62g. 

43. U.S.—Green v. Riss & Co., D.C. 

Mo., 45 F.Supp. 648. 

.Sa U.S.—Carri gan v. Provident 
Trust Co. of Philadelph,ia, C.C.A. 
Pa,, 153 P.2d 74—Hlnkler v. 
Eighty-Three Maiden Lane Corpo¬ 
ration, D.C.N.T., 50 P.Supp. 2’63— 
Earr v. Smith Petective As:ency 
& Night ^Vatch Service, D.C.Tex., 
38 F.Supp. 105. 

Ky.—G-ilbert v. Home Loose Ueaf 
Tobacco Warehouse Co., 202 S.W. 

1008, 305 Ky. 63—Fultz v. U. 
S. Trust Co., 195 S.TV.2d 87, 302 
Ky. 493. 

'N.Y .—^Tinyes v. J. Rich Steers, Inc,, 
71 N.Y,S.2d 684, 189 Misc. 106. 
.'Bl. U.S.—Noonan v. Fnico Const. 
Co., D.C.Mo., 50 F.Supp. 432, af- 
flrmed, C.C.A., 140 F.2d 633—Dot- 
son V. Stowers, D.C.W.Va., 37 F. 
Supp. 93'7—Bogers v. Glazer, P.C. i 
Mo., 32 F.Supp. 990. I 

‘Ga.—Raymond v. Parrish, 30 S.E.2d I 
669, 71 Ga.App. 293. | 

ItSL .—Breaux v. Consolidated Cos., 
App., 12 So.2d 468. 

.N.Y,—Hewlett v. Del Balso Const. 
Corporation, 43 N.Y.S.2d 650, 180 
Misc. 81—^Delcour v. Lehigh Yal- 
ley Coal Sales Co., 43 N.Y.S.2d 371, 
182 Misc. 289. 

:S2, U.S.—D, A. Schulte, Inc., v. 
Gangi, N.Y.. 66 S.Ct. 925, 326 U.S. 
712, 90 L.Ed. 421—Kirschbaum v. 
Walling, N.T. & Pa., 62 S.Ct. 1116, 
316 U.S. 617, 86 L.Ed. 1638—Ro- 
ber^ V. Henry Phipps Estate, C.C, 
A.N.Y., 156 F.2d 958—Gangi v. D. 
.A. Scbulte, Inc., C.C.A.N.Y., 150 F. 
2d 694, amrrned 66 S.Ct. 925, 326 

U.S. 712. 90 L.Ed. 421—Fleming v. 
Post, C.C.A.N.Y., 146 P.2d 441, 158 
A.D.R, 1384—Fleming v. Arsenal 
'Bldg. Corporation, C.C.A.N.Y., 125 
F.2d 278, affirmed 62 S.Ct 1116, 
316 U.S. 517, 86 L.Ed. 1638—Flem¬ 
ing V. A- B. Kirschbaum Co., C.C. 
A.Pa.. 124 FJJd .567, affirmed 62 S. 
Ct 1116, 316 U,S. 617, 86 L.Ed. 
1638—^Vaden v, jRaleigh County 
.Bank, DnC.W.yaw -^6 F.Supp, 279 


—Ullo V. Smith, D.C.N.Y.. 62 P. | 
Supp. 757—^Prank v. McMeekan, D. | 
C.N.Y., 1944, 66 F.Supp. 369—Shain ' 

V. Armour & Co., D.C.Ky., 50 F. 
Supp. 90*7. 

Mo.—Xiehaus v. Joseph Greenspon’s 
Son Pipe Corporation, 1942, 164 S. 

W. 3d 180, 237 Mo.App. 112. 

N.Y.—Rienzo v. City Bank Parmers 
Trust Co^ 1944, 53 N.y.S.2d 68, 
183 Misc, 153—Schineck V. 386 
Fourth Ave. Corporation, 49 N.Y. 
S.2d 872, 182 Misc. 1037—Walsh v. 
515 Madlson Avenu^ Corporation, 
1943, 42 N.Y.S.2d 262, 181 Misc. 
219, affirmed 4*5 N.Y.S.2d 927, 267 
App.Div, 756, affirmed 59 N.E.2d 
183, 293 N.Y. 62i6—Bote v. City 
Bank Farmers Trust Co., 66 N.T.S, 
2d 726—Quest v. George A, BoW- 
man, Inc,, 64 N.Y.S.2d 60—^Floyd v. 
68-64 Portieth Street Corporation, 
44 N.Y.S.2d 422—^Kunz v. Emigrant 
Industrial Sav. Bank, 43 N.Y.S.2d 
204. 

Contra Merryfleld v. P. M. Hoyt 
Shoe Corporation, D.C.N.H.1941, 41 
P.Supp. 794. 

Held SLOt wltlilxL act 
U.S.—Rucker v. First Nat. Bank of 
Miami, C.C.A.Okl., 138 F.2d 699, 
certiorari denied 64 S.Ct 524, 321 
U.S. 769, 88 L.Ed. 1065. 

Obio.—Cecil v. Gradison, App., 40 N. 
E.2d 958, 

B3. U.S.—Borden Co. v. Bor«lla, N. 
Y., 65 S.Ct 1223, 32-5 U.S. 679, 89 
L.Ed. 1865, 161 A.L.R. 1258. 
ZnslgnlfioaxLt dlstinction 

In determining whether building 
maintenance and operation em¬ 
ployees were engaged in occupations 
necessary to production of goods for 
commerce, so as to be entitled to 
benefits of statute, distinction be- 
tween building where production is 
administered, managed, and con- 
trolled, and building wherein pro¬ 
duction is carried on physically, is 
without significance.—Borden Co. v. 
Borella, supra. 

B4. U.S.—^Blumenthal v. Girard 
Trust Co., C.C.A.Pa., 141 P.2d 849, 

I followed in 142 P.2d 257—Convey 
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V. Omaha Nat Bank, C.C.A-Neb., 
140 P.2d 640, certiorari denied 64 
S.Ct 638, 321 U.S. 781, 88 L.Ed. 

1074—^Vaden v. Raleigh County 
Bank, D.C.W.Va, 66 P.Supp. 279 
—Ullo V. Smith, D.C.N.Y., 62 P, 
Supp. 757—^Prescott v. Broadway 
& Franklin Street Corporation, D. 
aN.Y., 57 P.Supp. 272—Wideman 
V, Blanchard & Calhoun Realty 
Co., D.C.Ga. 50 F.Supp. 626. 

N.Y.—Stoike v. First Nat Bank of 
City of New Tork, 48 N.E.2d 482, 
290 N.Y. 195. certiorari denied 64 
S.Ct 50. 320 U.S. 762, 88 L.Fd. 

455. 

Xiocal btisittesd 

Renting Office space in a bulldinif 
exclusively set dside for unrestwet- 
*ed variety of office Work was “local 
business" and employees of such 

building were not In en ocdupation 
"necessary to the production of 

goods for commerce" so as to be en- 
titled to beneflts of statute.—10 East 
40th St. Bldg. V. Gallus, N.Y., 65 S. 
Ct 1227, 325 U.S, 678, 89 L.Ed. 1806, 
1>61 A-L.R. 1263. 

55. U.S.—^Baldwin v. Emigrant In¬ 
dus. Sav. Bank, C.C.A.N.Y., 160 P. 
2d 524, 161 A.L.R. 1234, certiorari 
denied 66 S.Ct 171. 326 U.S. 767, 
90 L.Ed. 462—Blumenthal v. Gi¬ 
rard Trust Co.. C.C.A.Pa.. 141 F. 
2d 849, followed in 142 P.2d 257— 
Convey v. Omaha Nat. Bank, C.C. 
A.Neb., 140 P.2d 640, certiorari 
denied 64 S.Ct 638, 321 U.S. 781, 
88 L.Ed. 1074—Lofther v, First 
Nat. Bank of Chicago, aC.A.Ill., 
138 P.2d 299—^Vaden v. Raleigh 
County Bank, D.C.W.Va., 66 F. 
Supp. 279—Ullo V. Smith, D.C.N. 
Y., 62 F.Supp. 757—Building Serv¬ 
ice Employees International Un¬ 
ion, Local No. 238, v. Trenton 
Trust Co., D.C.N.J.. 53 P.Supp. 129, 
affirmed, C.C. A., 142 P.2d 257— 

Berry v. 34 Irving Place Corpora¬ 
tion, D.C.N.Y., 52 F.Supp. 875— 
Johnson v. Masonic Bldg. Co., D, 
C.Ga., 51 F.Supp. 627, affirmed, C- 
C.A., 138 P.2d 817, certiorari de¬ 
nied 64 S.Ct 521, 321 U.Sw 780, 
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maintenance employecs work in a building in which 
a bank does business, and such bank, although en- 
gaged in commerce, is not engaged in tbe produc- 
tion of goods for commerce, they are not covered 
by the act,^® but it has also been held that in so far 
•as a bank's business consists of preparing, execut- 
ing, or validating bonds, sharcs of stock, commer- 
cial paper, bilis of lading, and the like, it is engaged 
in producing goods for commerce so as to bring 
maintenance employees within the coverage of the 
statute.^*^ 


Where a building is occupied both by tefiants. en¬ 
gaged in producing goods for commerce and tenants 
not so engaged, maintenance employees may be 
within the act if a substantial proportion of the 
tenants are in interstate commerce,but they are 
not within the act if less than a substantial propor¬ 
tion of the tenants are engaged in the production 
of goods for commerce.®^ In determining what is 
a “substantial portion” o£ the building, some deci- 
sions have adopted as a test whether at least twenty 
per cent of the rentable area in the building was de- 


88 Li.Ed. 1072—Lofther v. First I 
Nat. Bank of Chicago. B.C.Ill., 48 ' 
F.Supp. 692, affirmed, C.C.A., 138 
F.2d 299—Cochran v. Florida Nat. 
Bldgr. Corporation, D.C.Fla., 45 F. 
Supp. 830, arnrmed. C.C.A., 134 F. 
2d 616—Johnson v. Filstow, Inc., 

B.C.Fla., 43 F.Supp. 930. 

Ala.—Hinkle v. Frank Nelson Bldgr., 
18 So.2d 374, 245 Ala. 679. 

.Kan.—Baum v. A. G. Office Bldg. 
Co., 143 P.2d 417, 157 Kan. 658, 150 
A.L.R. 581. 

N.T.—Stoike v. First Nat. Bank of 
City of New York, 48 N.E.2d 482, 
290 N.T. lO^S, certiorari denied 64 
S.Ct. 50, 320 U.S. 7i62, 88 L.Ed. 
456—^Killingbeck v. Garment Cen- 
ler Capitol, 20 N.Y.S.2d 521, 259 
App.Div. 691, appeal denied 21 N. 
Y.S.2d 610, 259 App.Div. 1076— 
Burke v. Hide & Leather Realty 
Co., 48 N.T.S.2d 594, 183 Misc. 319 
—Belies v. Pennsylvania Building, 
■45 N.Y.S.2d 6, 180 Misc. 1062. 

'N.C.—Greene v. Anchor Mills Co., 
32 S.E.2d 841, 224 N.C. 714, cer¬ 
tiorari denied 65 S.Ct. 1025, 324 U. 
S. 880, 89 L.Ed, 1431. 

“Tenn.—Connelly v. Hamilton Nat. 

Bank, 184 S.W.2d 173, 182 Tenn. 

• 77—Robinson v. Massachusetts 
Mut. Life Ins. Co., 158 S.W.2d 441. 
“Tex.—Johnson v. Great Nat. Life 
Ins. Co., Civ.App., 166 S.W.2d 935. 
error refused. 

.XxLterpretation. of coverage 

In view of less sweeping defini- 
tion of phrase "in commerce" as 
compared with definition of phrase 
"production for commerce" under 
statute, interpretation of coverage 
' under statute must be broader for 
employees engaged in servicing 
building in which production for 
commerce is carried on than for em- 
.ployees engaged in servicing build¬ 
ing in which the tenants are engag- 
-ed in commerce and not in produc- 
'tion for commerce.—Convey v. Oma¬ 
ha Nat. Bank, C.C.A.Neb., 140 F.2d 
640, certiorari denied 64 S.Ct. 638, 
.321 U.S. 781, 88 L.Ed. 1074. 

' SlstribxLtors 

It has been held, however, that 
Services rendered by building Serv¬ 
ice employees for building tenants 
tusing building facilities to accLuire 


goods from out of state suppliers 
and distribute them in substantial 
quantities to customers outside 
state were so closely related to 
physical movement of goods in in¬ 
terstate commerce as to be part 
thereof and covered by statute as 
"interstate commerce."—Schineck v. 
386 Pourth Ave. Corporation, 49 N. 
Y.S.2d 872, 182 Misc. 1037. 

56. U.S.—Rucker v, First Nat. Bank 
of Miami, C.C.A.Okl., 138 P.2d 699, 
certiorari denied 64 S.Ct. 524, 321 

U. S. 769, 88 L.Ed. 1065—Rosenberg 

V. Semeria, C.C.A.Cal., 137 P.2d 
742, certiorari denied 64 S.Ct. 82, 
2 cases, 83, 320 U.S. 770. 88 L.Ed. 
460—^Holmes v. Blizabeth Trust 
Co., D.C.N.J., 72 F.Supp. 182—Va- 
den V. Raleigh County Bank, D.C. 

W. Va., 66 F.Supp. 279—Brandell v. 
Continental Illinois Nat. Bank & 
Trust Co. of Chicago, D.C.Ill., 43 
F.Supp. 781. 

N.Y.—Stoike v. First Nat. Bank of 
City of New York, 48 N.B.2d 482, 
290 N.Y. 195, certiorari denied 64 
S.Ct. ‘50, 320 U.S. 762, 88 L.Ed. 45*5. 

‘57, U.S.—Bozant v. Bank of New 

York, C.C.A.N.Y., 156 F.2d 787. 

58. U.S.—D. A. Schulte, Inc., v. 

Gangi, N.Y., 6$ S.Ct. 925, 326 U.S. 
712, 90 L.Ed, 421—Roberg v. Ken- 
ry Phipps Estate, C.C.A.N.Y., 156 
F.2d 958—^Baldwin v. Emigant In¬ 
dus. Sav. Bank, C.C.A.N.Y., 150 P. 
2d 524, 161 A.L.R. 1234, certiorari 
denied 66 S.Ct, 171, 326 U.S. 764, 
90 L.Ed. 462—Ullo v. Smith, D.C. 
N.Y., -62 F.Supp. 757—Frank v. 
McMeekan, D.C.N.Y., 56 F.Supp. 

369—Berry v. 34 Irving Place Cor¬ 
poration, D.C.N.Y., 52 F.Supp. 875 
—Plourde v, Massachusetts Cities 
Realty Co., D.C.Mass., 47 F.Supp. 
668, 61 Am.Bankr.Rep.,N.S., 620. 

Adjoining bnildings 
In determining whether substan- 
tial proportion of tenants were en¬ 
gaged in producing goods for inter¬ 
state commerce, two adjoining build- 
ings were properly treated as one, 
where buildings were joined at sev- 
eral floors by connecting corridors 
and lobbies and were provided with 
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a single heating and electric power 
piant.—^Roberg v. Henry Phipps Es¬ 
tate, C.C.A.N.Y., 156 P.2d 958. 
Engagement in commerce 
In determining whether employees 
of landlord come under statute the 
number or percentage of the tenants 
who are engaged in interstate com¬ 
merce is not important, provided 
that the tenants are not engaged in 
the production of goods for com¬ 
merce on the premises.—In re New 
York Title & Mortgage Co. (Series 
N-103) 39 N.Y.S.2d 893, 170 Misc. 
789. 

Substantial proportion shown 

(1) Generally.—Ullo v. Smith, I>. 

C.N.Y., 62 F.Supp. 757. 

(2) Maintenance employees of 
building approximately thirty-nine 
and one half per cent of the rent¬ 
able area of which was occupied by 
tenants engaged in producing on the 
premises goods a substantial part of 
which was shipped in interstate 
commerce were within the coverage 
of statute.—Baldwin v. Emigrant 
Indus. Sav. Bank, C.C.A.N.Y., 150 P. 
2d 624, 161 A.L.R. 1234, certiorari 
denied 66 S.Ct. 171, 326 U.S. 767, 90 
L.Ed. 462. 

(3) Where an average of fifty-five 
and nine tenths per cent of renta¬ 
ble floor space during five-year pe- 
riod involved was occupied by ten¬ 
ants engaged in production of goods 
for interstate commerce and twenty- 
five per cent of total annual volume 
of tenants’ business was in inter¬ 
state commerce, building mainte¬ 
nance and operating employees w^ere 
entitled to benefits of statute on 
ground that a "substantial part" of 
tenants' activities related to goods 
moving in interstate commerce.— 
Frank v. McMeekan, D.C.N.Y., 56. F- 
Supp. 369. 

59. U.S.—Johnson v. Masonic Bldg. 
Co., C.CA.Ga., 138 F.2d 81*7, certio¬ 
rari denied 64 S.Ct. 621, 321 U.S. 
780, 88 L.Bd. 1072—Ullo v. Smith, 

D.C.N.Y., 62 F.Supp. 757—Berry v. 
34 Irving Place Corporation, D.C. 
N.Y., 52 F.Supp. 875. 

N.Y.—In re New York Title & Mort¬ 
gage Co. (Series N-103), 39 N.Y.S. 
2d 893, 179 Misc. 789, 
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voted to production of goods for commerce,®® but it 
has also been held that no fixed percent is deter- 
minative in ali cases.®^- 

§ 151(10). Leamers, Apprentices, and Handi- 
capped Persons 

The provisions of the Fair Labor Standards Act ex- 
tend to trainees, beginners, apprentices, or learners if 
they are employed to work for compensation, but the ad¬ 
ministrator is empowered to grant speciai certificates for 
their emptoyment at less than the genera! minimum wage. 

The requirements of the Fair Labor Standards 
Act § 1 et seq, 29 U.S.C.A. § 201 et seq, extend to 
trainees, beginners, apprentices, or learners i£ they 
are employed to work for an employer for compen¬ 
sation.Under the Fair Labor Standards Act § 
14, 29 U.S.C.A. § 214, the administrator of the wag- 
es and hours division is empowered to grant speciai 
certificates for the emplo 3 ^ment of learners, appren¬ 
tices, and haiidicapped persons at less than the 
general minimum wage,®^ and such provision means 
that employers who hire such persons and express- 
ly or impliedly agree to pay them compensation must 
pay them the prescribed minimum wage, unless a 
permit not to pay such minimum has been obtained 
from the administrator.®^ However, the section 
does not imply that ali instructors must get a per¬ 
mit or pay minimum wages to all learners since the 
section relates only to learners who are in "'em- 
ployment.**®5 

§ 151(11). Exemptions 

The Fair Labor Standards Act contains nirmerous ex¬ 
emptions and such exemptions shouid be construed in ac- 


cordance with the scope and purpose of the act and 
shouid not be eniarged to the point of obstructing the 
statutory purpose. 

The Fair Labor Standards Act § 1 et seq, 29 U.S. 
C.A. § 201 et seq, was not drawn with the idea of 
making complete coverage of all employees engaged 
in commerce or the production of goods for com- 
merce, but contains numerous exemptions.®® The 
exemptions of the statute generally deal with em- 
ployments of a character or with employees of a 
class to which application of the provisions of the 
act for minimum wages and maximum hours is ei- 
ther impracticable or impossible, or with employees 
in occupations in which the conditions of labor are 
regulated by other statutes, or with employees the 
greater part of whose labor is in intra-state com¬ 
merce,® 7 but congress intended not to exclude other 
employments or employees.®® The terms of the 
statute relating to exemptions cannot be eniarged or 
diminished by rulings of the administrator of the 
wages and hours division,®® and it has been held 
that the ultimate question of coverage under the 
act is a judicial question committed to the courts, 
and, therefore, that the administratores definition of 
what may be substantial as to various exemptions 
under the act is not determinative of what is sub¬ 
stantial as far as coverage of the act is concerned.'^® 

The provisions of the Fair Labor Standards Act 
dealing with exemptions shouid be construed in 
accordance with the scope and purpose of the act,*^! 
and they shouid not be eniarged to the point of ob¬ 
structing the attainment of the resuit that congress 
was seeking to achieve.*^® The detail w-ith which 


60. U.S.—Asselta v. 149 Madison 
Ave. Corp., D.C.N.T., 65 P.Supp. 
SS5, afflrmed, C.C.A., 156 P.2d 139. 

61. U.S.—Roberg: v. Henry Phipps 
Estate, C.C.A.N.Y., 156 P.2d 958. 

62. U.S.—^WalUng v. Portland Ter- 

niinal Co., Me., 67 S.Ct. 6S9, 330 U. 
S. 14S, 91 U.Ed. -. 

63. U.S.—^Walling v. Portland Ter- 
minal Co,, eupra. 

64. U.S.—^Walling v. Portland Ter- 
minal Co., supra—Guess v. Mon- 
tague, C.C.A.S.C., 140 P.2d 500. 

65. U.S.—^Walling v. Portland Ter- 
minal Co., Me., 67 S.Ct. 639, 380 

‘U.S. 148. 91 L.Ed.-^^Valling 

V. Jacksonville Terminal Co., C.C. 
A.FIa., 148 P.2d 768. 

Persons in training under direct 
supervision of regular employee of 
railroad doing same type of work in 
order to dualify for employment 
were not “learners” as contemplated 
by Fair Labor Standards Act, since 
they worked solely for themselves, 
whereas a learner is an employee 
who labors in the interest and for 


the benefit of employer and produces 
something or performs a Service in 
employer's interest, but due to in- 
experience or some other handicap 
the product of his labor is inferior 
to that of an experienced worker.— 
Walling V. Nashville, C. & St. L. 
Ry., D.C.Tenn., 69 P.Supp. 1004, af- 
firmed, C.C.A., 155 P.2d 1016, certio¬ 
rari granted 67 S.Ct. 8'5, motion de- 
nied 67 S.Ct. 180. 

66. U.S.—Richardson v. James Gib- 
bons Co., C.C.A.Md., 132 P.2d 627, 
affirmed 63 S.Ct. 917, 319 U.S. 44, 
87 L.Ed. 1244. 

67. U.S.—Helena Glendale Perry 
Co. V. Walling, C.C.A.Ark., 132 F. 
2d 616. 

68. U.S.—^Helena Glendale Perry 
Co. V. Walling, supra. 

Employees held not witliin any ez« 
emption provision 

U.S.—Doian v. Day & Zimmerman, 
D.C.Mass., 65 P.Supp. 923. 

69. U.S.—Super-Cold Southwest Co. 
V. McBride, C.C.A.Tex., 124 p.2d 
90. 


Xnterpretatlon held inapplicable 
Where employment was either en- 
tirely by employer subject to Fair 
Labor Standards Act or jointly by 
such employer and exempt employer, 
interpretive bulletin issued by ad¬ 
ministrator pertaining to employers 
acting entirely independently of eacli 
other with respect to employment 
and to arrangement for intercbange 
of employees, had no application.— 
Walling V. Wabash Radio Corp., D. 
C.Mich., 65 P.Supp. 969. 

70. U.S.—^Keen v. Mid-Continent 
Petroleum Corp., D.C.Iowa, 63 P. 
Supp. 120, afiirmed, C.C.A., Mid- 
Continent Petroleum Corp. v. Keen, 
157 P.2d 310. 

71. U.S.—^Bayley v. Southland Gas- 
oline Co., C.C.A.Ark., 131 P.2d 412, 
reversed on other grounds 63 S. 
Ct. 917, 319 U.S. 44, 87 L.Ed. 1244. 

72. U.S.—^Phillips V. Star Overall 
Dry Cleaning Laundry Co., C.C.A. 
N.y., 149 P,2d 416, certiorari de* 
nied All Service Laundry Corp. t, 
Phillips, 66 S.Ct. 677, 322 U.S. 780, 
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the exemptions are drawn in the act precludes their 
enlargement by implicatiori,and it has been held 
that the statute should be liberally construed to in¬ 
clude ali employees not expressly excepted from the 
act who reasonably may be deemed within its pur- 
view.'^^ Exceptions to the coverage of the statute 
should be narrowly construed,^5 giving due regard 
to the plain meaning of the statutory language and 
the intent of congress,76 and should be extended 
only to those who are plainly within their terms.'^^ 
Persons claiming the benefit of exemptions must 
bring their case within both the letter and the spirit 
of the exemptions,'^S particularly when the exemp- 
tion claimed is for an employee engaged in inter¬ 
state commerceJ^ 


Any declared intent of congress not to injure ail- 
ing Industries by making them subject to the Fair 
Labor Standards Act may not be constriied as in- 
dicating a general policy of exemption because a 
particular industry may not be financially prosper- 
ous.®® The exemption of agricultural labor is not 
admissible as an argument to exempt labor in an 
industry from the operation of the statute.Si 

The question whether a given employee is exempt 
from the benefits of the act is a factual one de¬ 
pendent on the circumstances of the particular 
case. Generally, in determining whether an em¬ 
ployee is within the terms of the statute, the criteri- 
on is the character of work performed,8S rather 


dO Li.Ed. 1008, rehearing deni-ed 66 
S.Ot. 815. 32*7 U.S. 817, 90 L.Ed. 
1040. 

73. U.S.—Addison v. Holly Hili 
Fruit Products, Fla., 64 S.Ct. 1215, 
322 U.S. 607, 88 L.Ed. 1488, 153 A. 
L.R. 1007, rehearing denied 65 
.S.Ct. 29, 323 U.S. 809, 89 L.Ed. 
646. 

'74. U.S.—Musteen v. Johnson, C.C. 
A.Ark., 133 P.2d 106. 

75. U.S.—A. H. Phillips, Inc., v. 
Wallinff, Mass., 65 S.Ct. 807, 824 
U.S. 490, 89 L.Ed. 1095, 157 A.L.R. 
.876—^Walling v. Keanshurg Steam- 
:hoat Co., C.C.A.N.J., 162 P.2d 405— 
Armstrong v. Walling, C.C.A. 
;Mass., 161 F.2d 515—^Walling v. 
Friend, C.C.A.Mo., 156 P.2d 429— 
■West Ky. Coal Co. v. Walling, C. 
-CJj^.Tenn., 153 P.2d 582—Fletcher 
•V. Grinnell Bros., C.C.A.Mich., 150 
.F.2d 337, conformed to, D.C., 64 
F.Supp. 778—^Walling v. Consum- 
•ers Co., C.C.A.I11., 149 P.2d 626— 
.Smith V. Porter, C.C.A.Ark., 143 F. 
2d 292—Schmidtke v. Conesa, C.C. 
,A.Puerto Rico, 141 F.2d 634— 
Ralph Knight, Inc. v. Mantel, C. 
•C.A.MO., 135 F.2d 514—Helena 

Glendale Ferry Co. v. Walling, 
’C.C.A.Ark., 132 F.2d 616—Consol¬ 
idated Timber Co. v. Womack, C.C. 
.A.Or., 132 F.2d 101—Hatcheries v. 
Boyer, C.C.A.Iowa, 131 F.2d 283 
—Calaf V. Gonzalez, C.C.A.Puerto 
.Rico, 127 P.2d 934—Jackson v. 
Northwest Airlines, D.C.Minn., 70 
F.Supp. '501—^Walling v. McKay, 
'D.C.Neb., 70 F.Supp. 160—Walling 
'V. Jacksonville Paper Co., D.C.Fla., 
69 F.Supp. 599—Phillips v. Fed- 
• eral Cartridge Corp., D.C.Minn., 69 
F.Supp. 522—^Walling v. Arm- 
.strong Co., D.C.Mass., 68 F.Supp. 

, 870—^Walling v, Northwestern- 
Hanna Fuel Co., D.C.Minn., 67 F. 
Supp. 8'33—^Walling v. Snyder 
Mln. Co., D.C.Minn., 66 F.Supp. 
725—Phillips v. Meeker Co-op. 
Light & Power Ass'n, D.C.Minn.. 
FSupp. 733—Walling v. Public 


Quick Preezing & Cold Storage 
Co., D.C.Fla., 62 F.Supp. 924— 
Walling V. Newman, D.C.Iowa, 61 
F.Supp. 971—Rigney v. Wilson & 
Co., D.C.W.Va., 61 F.Supp. SOI— 
Walling V. Peacock Corp., D.C. 
Wis., '58 F.Supp. 880—^Aulen v. 
Triumph Explosive, D.C.Md., 58 
F.Supp. 4—Snyder v. Wessner, D. 

C. Minn., 55 F.Supp. 971—Fella- 
baum V. Swift & Co., D.C.Ohio, 54 
F.Supp. 353—Walling v. Home 
Loose Leaf Tobacco Warehouse 
Co., D.C.Ky., 51 F.Supp. 914— 
Brown v. Mlnngas Co., D.C.Minn., 
51 F.Supp. 363—^International 
Longshoremen^s Ass'n, Local 815, 
V. National Terminals Corporation, 

D. C.Wis., ‘50 F.Supp. 26. affirmed. 
C.C.A., Cabunac v. National Ter¬ 
minals Corporation, 139 F.2d 853— 
Abram v. San Joaquin Cotton Oil 
Co., D.O.Oal., 49 F.Supp. S93“—Lor- 
enzetti v. American Trust Co., D. 
C.Cal., 45 F.Supp. 128—Fleming 
V. American Stores Co., D.C.Pa., 
42 F.Supp. 511, modified on other 
grounds. C.C.A., 133 F.2d 840. 

Mo.—Edwards v. South Side Auto 
Parts Co., App., 180 S.W.2d 1015. 
N.T.—Schneider v. Sports Vogue, 8'5 
N.T.S.2d 341. 

Pa.—Say v. Prior Oil Co., 43 A.2d 
417, 157 Pa.Super. 629. 

S.D.—'Colbeck v. Dairyland Creamery 
Co., 17 N.W.2d 262. 

76. U.S.—A. H. Phillips, Inc. v. 

Walling, 65 S.Ct. 807, 324 U.S. 

490, 89 L.Ed. 1095, 167 A.L.R. 876 
—Walling V. McKay, D.C.Neb., 70 
F.Supp. 160. 

77. U.S.—Walling v. Friend, C.C.A. 
Mo., 156 F.2d 429—Conley v. Val- 
ley Motor Transit Co., C.C.A.Ohio, 
139, F.2d 692—Miller Hatcheries v. 
Boyer, C.C.A.Iowa, 131 F.2d 283— 
Bowie V. Gonzalez, C.C.A.Puerto 
Rico, 117 F.2d 11—Gorchakoff v. 
California Shipbuilding Corp., D.C. 
Cal., 63 F.Supp. 309—International 
Longshoremen^s Ass'n, Local 815 
V. National Terminals Corporation, 
D.C.Wis., 50 F.Supp. 2'6, affirmed. 
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C.C.A., Cabunac v. National Ter¬ 
minals Corporation, 139 P.2d 853. 
78. U.S.—^W^alling v. Bay State 
Dredging & Contracting Co., C.C. 
A.Mass., 149 P.2d 346, certiorari 
denied 66 S.Ct. 140, 326 U.S. 760, 
90 L.Ed. 4‘57—Schmidtke v. Cone¬ 
sa, C.C.A.Puerto Rico, 141 F.2d 634 
—^Helena Glendale Ferry Co. v. 
Walling, C.C.A.Ark., 132 F.2a 616 
—Consolidated Timber Co. v. Wo¬ 
mack, C.C.A.Or., 132 F.2d 101— 
Bowie V. Gonzalez, C.C.A.Puerto 
Rico, 117 F.2d 11—^Abram v. San 
Joaquin Cotton Oil Co., D.C.Cal., 
49 F.Supp. 393. 

N.T.—Schneider v. Sports Vogue, 35 
N.Y.S.2d 341. 

Ssemptiou not presumed 

The applicability of statutory ex¬ 
emption from provisions of the act 
is never presumed but must be es- 
tablished by affirmative showing.— 
Rockton & R. R. v. Walling, C.C.A. 
S.C., 146 F.2d 111, certiorari denied 
65 S.Ct. 1026, 324 U.S. 880, 89 L. 
Ed. 1431. 

78. U.S.—Snyder v. Wessner, D.C. 
Minn., 56 F.Supp. 971, 

80. U.S.—Fleming v. Hawkeye 
Pearl Button Co., C.C.A.Iowa, 113 
F.2d 52. 

81. U.S.—Bowie V. Gonzalez, C.C.A. 
Puerto Rico. 117 F.2d 11. 

Secognition of differences 

The exemption of agricultural la¬ 
bor from the operation of the act 
could not be cited as an argument 
justifying a construction which 
would exempt labor in an industry 
from its operation, since both fed- 
eral and state governments have 
recognized a marked d\fterence be- 
tween industrial workers and agri¬ 
cultural laborers.—Fleming v. 
Plawkeye Pearl Button Co., C.C.A. 
lowa, 113 P.2d 62. 

82. U.S.—Stanger v. Glenn L. Mar¬ 
tin Co., D.C.Md., 56 F.Supp, 163. 

83. U.S.—^Murphy v, Georgia Aero- 
Tech. D.CGa., 49 F.Supp. 982. 
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than the title of the employee^s position,s^ and 
where one indivisible part of the employer^s busi- 
ness is exempt but the remainder is not, in applying 
the act, the nature of the employment of the partic- 
ular employee is controlling.®® It has been held 
that, where an employee is engaged both in exempt 
and nonexempt activities, and the time spent in 
each cannot be segregated, he is not exempt from 
the act,^^ and, as discussed supra § 151 (5), an em¬ 
ployee engaged in the performance of both covered 
and nonco^ered work during the same work week 
must be compensated for all his work during the 
week in accordance with the standards prescribed 
by the act. As long as an employee is engaged in 
commerce or in the production of goods for com- 
merce for an employer subject to the statute, it is 
immaterial what type of work is being performed 
by the employee for a second employer who may be 
exempt from the act, and such employee is enti- 
tled to all the benefits of the act.S7 

The fact that exemption has been granted to cer- 
tain employers under certain conditions does not 
mean that such employers may not be producers for 
commerce and within the coverage of the act un¬ 
der conditions not within the terms of the exemp- 
tion.S8 So, when an exempt employer engages in 
activities different from those exempted, the em- 
ployees in the nonexempt department of his busi- 
ness are subject to the act,S9 and it has been held 


that, where the exempt and nonexempt character- 
istics of the business are so intermingled as to be 
inseparable, the exemption is denied entirely.^® 

§ 151(12). - Executive, Administrative,. 

or Professional Employees 

a. In general 

b. Executive employees 

c. Administrative employees 

a. In General 

The Falr Labor Standards Act exempts from !ts pre- 
vlsions as to minimum wages and overtime pay perscns 
employed In a bona fide executive, administrative, or pro¬ 
fessional capacity, and it confers on the administrator 
the power precisely to deflne by regulation the terms used 
in describing the exempted class. 

The Fair Labor Standards Act § 13 (a) (1), 29 
U.S.CA. § 213 (a) (1), exempts from its provi- 
sions as to minimum wages and overtime pay per- 
sons employed in a bona fide executive, administra¬ 
tive, or professional capacity,and it confers on 
the administrator the power precisely to define and 
delimit by regulation the terms used in describing 
the exempted class.^^ The authority granted to de¬ 
fine the terms constitutes a direction to the admin¬ 
istrator to make a finding of fact as to what char- 
acteristics o£ employment will identify the exempt 
employees and distinguish them from the class of 
nonexempt employees, and his definitions must be 


84. U.S.—Schmidtk-e v. Conesa, C. 

C. A.Puerto Rico, 141 F.2d 634— 
Walling: V. Sterling- Ice & Cold 
Storage Oo., D.C.Colo., 69 P.Supp. 
669—^^Valling v. Snyder Min. Co., 

D. C.Minn„ 65 P.Supp. 725. 

85. U.S.—^Abram v. San Joaciuin 
Cotton Oil Co., U.C.Cal., 46 P. 
Supp. 969. 

86. U.S.—North Shore Corporation 
V. Barnett. C.C.A.Pla., 143 P.2d 
172, vacated 65 S.Ot. 275, 323 U. 
S. 679, 89 L.Ed. 551. 

87. U.S.—Walling v, Wabash Radio 
Corp., U.C.Mich., 65 P.Supp. 969. 

88. U.S.—Phillips V. Meeker Co-op. 
Lilght & Power Ass'n, D.C.Minn., 
63 P.Supp. 733. 

89. U.S.—Walling v. Connecticut 
Co., C.C.A.Conn., 154 P.2d 652— 
Davis V. Goodman Lumber Co., C. 

C. A.N.C., 133 P.2d 52. 

90. U.S.—^Wabash Radio Corp. v. 
Walling, C.C.A.Mich., 162 P.2d 391 
—Guess V. Montague, C.C.A.S.C., 
140 P.2d 500. 

91. U.S.—Pfoser v. Federal Cart- 
ridge Corp., D.C.Minn., 70 P.Supp. 
701—^Dolan v. Day & Zimmerman, 

D. C.Mass., 65 P.Supp. 923—Bernick 
V. Codden, D.C.Minn., 6*5 P.Supp. 
SO-r-Amderson v. pederal Cartridge 


Corp., D.C.Minn., 62 P.Supp. 775, 
afflrmed, C.C.A., 156 P.2d 681— 

Rosenthal v. Atkinson, D.C.Tex., 
43 P.Supp. 96—Owxn v. Di quid 
Carbonic Corporation, D.C.Tex., 42 
P.Supp. T74—^Wilkinson v. Noland 
Co., D.C.Va., 40 P.Supp. 1009—De- 
voe V. Atlanta Paper Co., D.C.Ga., 
40 P.Supp. 284. 

N.T.—Abrams v. Genauer, 29 N.T.S. 
2d 974. 

N.C.—Morton v. White Parks Mills 
Co., 27 S.E.2d 448, 223 N.C. 860. 
**!rhe reason tmderlTing each ex- 
emption is readily apparent. Execu¬ 
tive, administrative and professional 
workers are not usually employed at 
hourly wages nor is it feasible in 
the case of such employees to pro¬ 
vide a fixed hourly rate of pay nor 
maximum hours of labor.*’—^Helena 
Glendale Perry Co. v. Walling, C.C. 
A.Ark., 132 F.2d 616, 619. 

Employees held not within exemp. 
tion 

U.S.—^Helena Glendale Perry Co. v. 
Walling, supra—^Dolan v. Day & 
Zimmerman, D.C.Mass., 65 P.Supp. 
923—Walling v. West Ky. Coal 
Co., D.C.Tenn., 60 P.Supp. 681. 
N.T.—Mabee v. White Plains Pub. 
Oo., 68 N.Y.S.2d 906, 271 App.Div. 
1026. 


Failure to claim Overtime 
Fact that employees made no 
claim for overtime under the act un- 
til after oessation of their employ¬ 
ment was not controlling in deter- 
mining whether employees were ex¬ 
empt from the act as executive, ad¬ 
ministrative or professional em¬ 
ployees.—Phillips V. Pederal Cart¬ 
ridge Corp., D.C.Minn., 69 P.Supp. 
522. 

92. U.S.—^Panelli v. U. S. Gypsum 

Co., C.C.A.N.T., 141 P.2d 216— 

Walling V. Teakley, C.C.A.Colo., 
140 P.2d 830—Ralph Knight, Inc. 
V. Mantel, C.C.A.Mo., 135 F.2d 514. 

N.T.—Berlin v. Eimer & Amend, 55 
N.T.S.2d 498, 269 App.Div. 302, 

afflrmed 66 N.E.2d '584, 296 N.T. 
809. 

93. U.S.—Mantel v. Ralph Knight, 
Inc., D.C.Mo., 4'5 P.Supp. 372, af¬ 
flrmed, C.C.A., Ralph Knight, Inc. 
V. Mantel, 135 P.2d 514. 

Speciflc crlteria 

Under Pair Labor Standards Act 
provision exempting executive, ad¬ 
ministrative, or professional em¬ 
ployees as such terms are defined by 
wage and hour administrator, con- 
gress intended to have speciflc cri- 
teria laid down by administrator by 
which employer and enforcement 
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consistent with the statute and reasonable.®^ Regu- 
lations promulgated pursuant to the statutory direc- 
tive have been held valid,^® where the standards es- 
tablished thereby are supported by facts of com- 
mon knowledge and are justified by practical ad¬ 
ministrative considerations;96 and the administra¬ 
tor may adopt as criteria the amount of salary 
earned by the employee,97 and the proportion of ex- 
empt Work and nonexempt work which the employee 
performs,98 It has also been held, however, that 
a regulation requiring that an employee be paid a 
certain sum per week in order to come within the 
exempt class is beyond the authority of the ad¬ 
ministrator and mvalid.99 

Regulations dealing with the exemption, if valid, 
must be regarded as defining and delimiting the stat¬ 
utory phrases and setting down absolute criteria 
through which the question of exemption must be 
determined.i The definitions have been held to 
have the force of law^ and to supersede the com- 
mon or popular understanding of the term, either in 
common usage or by Standard dictionary definition.^ 
So, ali the conditions provided by the regulations 


for the determination of the status of an employee 
as exempt or nonexempt must be fulfilled before the 
exemption may be claimed.^ It has also been held, 
however, that the administratores definition will be 
followed only where it is within the limits of the 
fair and natural meaning of the words used in the 

statute.5 

In accordance with the general rules as to the 
construction of exemption provisions under the Fair 
Labor Standards Act, as discussed supra § 151 (11), 
the exemption of executive, administrative, or pro- 
fessional employees must be strictly construed.® In 
determining whether an employee is within the ex¬ 
emption, each case stands on its own facts,and the 
duties and activities of the employee must be looked 
to rather than the mere name attributed to the po- 
sition.8 The practical interpretation which the em- 
ployer and employee placed on the employee^s status 
is entitled to considerable weight.^ 

Professional employee. An employee is exempt 
from the minimum wage and overtime pay require- 
ments of the Fair Labor Standards Act, 29 U.S.C.A. 
§§ 206, 207, as a professional employee, when and 


agency could determine with cer- 
tainty wheth-er employee feli within 
or without an exempted employment. 
—Walling V. Teakley, C.C.A.Colo., 
140 F.2d 830. 

»4. U.S.—Ralph Knight, Inc., v. 
Mantel, 135 P.2d '514, afflrming 
Mantel v. Ralph Knight, Inc., C. 

C. A.MO., 45 F.Supp. 372. 

95. U.S.—Walling v. Morris, C.C.A. 
Mich., 155 F.2d S32—Marian v. 
Lockheed Aircraft Corp., D.C.Tex., 
65 F.Supp. 18—Aulen v. Triumph 
Explosive, D.C.Md., 58 F.Supp. 4. 

96. U.S.—-Walling v. Sun Pub. Co., 

D. C.Tenn., 47 F.Supp. ISO, affirmed, 
C.C.A., 140 F.2d 445, certiorari de- 
nied 64 S.Ct. 946, 322 U.S. 728, 88 
L.Ed. 1564. 

Apparently axTbitrary line 
Decision of wage and hour admin¬ 
istrator fixing an apparently arbi- 
trary line for determination of sta¬ 
tus as employee must be accepted 
unless wide of any reasonable mark, 
where line must exist and there is 
no mathematical or logical way of 
flxing it precisely.—Chepard v. May, 
D.C.N.T., 71 F.Supp. 389. 

97. U.S.—Chepard v. May, supra. 

“It is generally true that those in 

executive positions assume more re- 
sponsibility and are generally high- 
er paid than those who work under 
the supervisioA and direction of oth- 
ers. The same is true with respeot 
to those employed in administrative 
and professional capacities. There- 
fore, in most cases, salary is a per¬ 
tinent criterion and we cannot say 


that it is irrational or unreasonable 
to include it in the definition and 
delimitation.”—^Walling v. Yeakley, 
C,C.A.Colo., 140 F.2d 830, 832. 

98. U.S.—Ralph Knight, Inc., v. 
Mantel, C.C.A.Mo., 135 F.2d 614. 

99. U.S.—Buckner v. Armour & Co., 
D.C.Tex,, 63 F.Supp. 1022—Devoe 
V. Atlanta Paper Co., D.C.Ga., 40 
F.Supp. 284. 

1. U.S.—^Walling v. Yeakley, C.C.A. 
Cal., 140 P.2d 830. 

2. U.S.—Stanger v. Vocafilm Corp., 
C.C.A.N.Y., 151 F.2d 894, 162 A. 
L.R. 216—Fanelli v. U. S. Gypsum 
Co., C.C.A.N,Y., 141 F.2d 216—Hel- 
liwell V. Haberman, C.C.A.N.Y., 140 

^ F.2d 833—Walling v. Moore Min¬ 
ing Co., D.C.Va., 62 F.Supp. 378. 

3. U.S.—^Aulen v. Triumph Explo- 
sive, D.C.Md., 58 F.Supp. 4. 

Minn.—^Pakarinen v. Butler Bros., 
16 N.W.2d 769, 218 Minn. 496. 
N.J.—Fox V, Armour &. Co., 33 A.2d 
582, 21 N.J.Misc. 262—Zaetz v, 

General Instrument Corporation, 
30 A.2d 504, 21 N.J.Misc. 76. 

4. U.S.—George Lawley & Son 
Corporation v. South, C.C.A.Mass., 
140 F.2d 439, 151 A.L.R. 1081, cer¬ 
tiorari denied i64 S.Ct. 1156, 322 U. 

S. 746, 88 L.Ed. 1578—Dolan v. 
Day & Zimmerman, D.C.Mass., 65 
F.Supp. 923—^Anderson v. Federal 
Cartridge Corp-» D.C.Minn., 62 F. 
Supp. 775, affirmed, G.C.A., 156 F. 
2d 681—Lorber v. Rosow, D.C. 
Conn., '58 F.Supp. 341, reversed on 
other grounds, C.C.A.10, 153 F.2d 
159—^Walling v. St. Mary^s Sew- 
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er Pipe Co., D.C.Pa., 56 F.Supp. 
345, new trial denied 57 F.Supp. 
573. 

5. U.S.—Devoe v. Atlanta Paper 
Co., D.C.Ga., 40 F.Supp. 284. 

6. U.S.—Anderson v. Federal Cart¬ 
ridge Corp., D.C.Minn., 62 F.Supp. 
775, affii^med, C.C.A., 156 F.2d 681. 

7. U.S.—Phillips V. Federal Cart¬ 
ridge Corp., D.C.Minn., 69 F.Supp. 
522—^^Valling v. General Indus¬ 
tries Co., D.C.Ohio, 60 F.Supp. 549, 
affirmed, C.C.A., 155 F.2d 711. 

8. U.S.—Walling v. Sterling Ice «& 
Cold Storage Co., D.C.Colo., 69 F. 
Supp. i669—Anderson v. Federal 
Cartridge Corp., D.C.Minn., 62 P. 
Supp. 775, affirmed, C.C.A,, 156 F. 
2d 681—Stanger v. Glenn L. Mar¬ 
tin Co., D.C.Md., '56 F.Supp. 163. 

N.Y.—Steiner v. Pleasantville Con- 
structors, 46 N.Y.S,2d 120, 181 

Misc. 798, modifled on other 
grounds 49 N.Y.S.2d 42, 182 Misc. 
66, affirmed 54 N.Y.S.2d 700, first 
case, 269 App.Div. 738. 

Designation ixi union contract 

The fact that employees were des- 
ignated as “head shipping clerk'* and 
“shipping room foreman", respec- 
tively, in union contract, and that nei- 
ther was ever asked to attend any 
executive meeting of the company, 
was not controlling on question 
whether such employees were bona 
fide executives within exemption.— 
Marshall-Wells Co, v. Hawley, D.C. 
Minn., 53 F.Supp. 295. 

9. N.Y.—Schneider v. Sports Vogue, 
i 35 N.Y.S.2d 341. 
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only when he comes within all the component parts 
of the administrative regulation defining the terrn.^^^ 

h. Executive Employees 

Under the provision of the Fair Labor Standards Act 
exempting executive employees from its operation, the 
administrative regulation defming the term “executive” 
generally is determinative of who may claim the exemp- 
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tion and all the condltlons of the regulation must be sat- 
Isfied to render the employee exempt. 

Under the provisions of the Fair Labor Standards 
Act, 29 U.S.CA. § 213 (a) (1), executive employees 
are exempted from the statutory requirements as to 
minimum wages and overtime pay.^^ The admin¬ 
istrative regulation defining the term “employee em- 
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10. U.S.—Stanger v. Vocafilm Corp., 

C. C.A.N.T., 151 F.2d 894, 162 A. 

Lt.R. 216—Hofer v. Federal Cart- 

ridge Corp., D.C.Minn., 71 P.Supp. 

243—Aulen v. Triumph Exploslve, 

D. C.Md., 58 P.Supp. 4. 

Application of regulation 

Decisions have construed and ap- 
plied a regulation in substance pro- 
viding that the term “professicnal” 
employee shali mean any employee 
receiving more than two hundred 
dollars a month who is engaged in 
work which is predominantly intel- 
lectual and varied in character, and 
requires the consistent exercise of 
discretion and judgment in its per- 
formance, and is of such a charac¬ 
ter that the output produced or the 
resuit accomplished cannot be stan- 
dardized in relation to a given pe- 
riod of time, and whose hours of 
Work of the same nature as that 
performed by nonexempt employees 
do not exceed twenty per cent of the 
hours worked in the work week by 
the nonexempt employees, except 
where such work Is necessarily in¬ 
cident to work of a professicnal na¬ 
ture; and which requires, first, 
knowledge of an advanced type In a 
field of Science or learning custom- 
arily acquired by a prolonged course 
of specialized intellectual instruc¬ 
tiori and study; or, second, predomi¬ 
nantly original and creative in char¬ 
acter in a recognized field of artistic 
endeavor.—Stanger v. Vocafilm Corp., 
C.C.A.N.T,, 151 F.2d 894, 162 A.L.R. 
216—Hofer v. Federal Cartridge 
Corp., D.C.Minn., 71 P.Supp. 243— 
Aulen V. Triumph Explosive, D.C. 
Md., 58 F.Supp. 4. 

Persous held professional employees 

(1) Registered nurse employed in 
her professional capacity.—^Hofer v. 
Federal Cartridge Corp., D.C.Minn., 
71 F.Supp. 243—Principe v. Arturo 
Lluberas Y Sobrinos, D.C.Puerto 
Rico, 71 P.Supp. 145. 

(2) An employee who had Bache- 
lor degrees from university in math- 
ematics and architecture, to which 
was added three years of Chemical 
engineering, who had four to seven 
draftsmen working under him, 
whose work required original and 
Creative ability and speclal training, 
and who on quitting employment 
stepped into business for himself as 
an “industrial designer.”—Phillips v. 
Federal Cartridge Corp., D.C.Minn., 
S9 P.Supp, 622. 


(3) Machine designers who receiv- 
ed more than two hundred dollars a 
month, who had taken prolonged 
special training, and whose work 
w’as predominantly intellectual and 
varied in character and required ex¬ 
ercise of discretion and could not be 
standardized in relation to a given 
period of time and layout and detail 
phase of which -work was a neces- 
sary incident to the more intellec¬ 
tual phase.—^Aulen v. Triumph Ex¬ 
plosive, D.C.Md., 68 P.Supp. 4. 

(4) Senior draftsman engaged in 
preparing detail pians from original 
pians, preparing sections, pians, and 
elevations, designing the arrange- 
ment in the case of reinforced con¬ 
crete of varicus members which 
were the components of the con- 
struction, and preparing "bilis mate- 
rials” to be used in placing orders 
with suppliers for the varicus com¬ 
ponent parts as required.—Dolan v. 
Day & Zimmerman, D.C.Mass., 65 P. 
Supp. 923. 

('5) A designer of men's clothing 
exercised discretion, Independent 
judgment, and skill, and any work as 
a cutter done by designer being 
merely incidental to designing.— 
Abrams v, Genau«r, 29 N.T.S.2d 974. 

PersoxLS held not professional em¬ 
ployees 

(1) Generally. 

U.S.—Anderson v. Federal Cartridge 
Corp., D.C.Minn., 62 P.Supp. 775, 
affirmed, C.C.A., 1'56 P.2d 681. 

PT.Y .—Berlin v. Eimer & Amend, 55 
N.Y.S.2d 498, 269 App.Div. 302, 

afflrmed 66 N.E.2d 684, 295 N.Y. 
809. 

(2) Employees receiving less than 
two hundred dollars a month.— 
Walling V, Yeakley, C.C.A.Cal., 140 
P.2d 830. 

(3) Employees who worked on 
sound slide films retouching photo- 
graphic prints, blocking out or sub- 
duing parts of photographic print 
not essential to picture, drawing in 
additional or concealed parts, mak- 
ing isometric and schematic draw- 
ings, and doing freehand drawings, 
paintings, and cartoons for purpose 
of reproducing an original machine 
or at most to supply emphasis to 
particular details to enhance its 
teaching value.—Stanger v. Vocafilm 
Corp., C.C.A.M.Y., 151 P.2d 894. 162 
A.D.R. 216. 

11. U.S.—^Lassiter v. Guy P. Atkin- 
son Co., C.C.A.Wash., 162 p.2d 774 

666 


—^Walling V. Clinchfleld Coal 
Corp., C.C.A.Va., 159 P.2d 395— 
All en V. Atlantic Co., C.C.A.Ga., 
145 F.2d 761—Gruenstein v. Brust 
Pootwear Corp., D.C.Pa., 72 P. 
Supp. 485—Bender v. Crucible 
Steel Co. of America, D.C.Pa., 71 
P.Supp. 420—Gill V. Mesta Mach. 
Co.. D.C.Pa., 69 P.Supp, 904—Phil¬ 
lips V. Federal Cartridge Corp., D. 

C. Minn., 69 P.Supp. 622—^Llabres 
V. Bowie, D.C.Puerto Rico, 68 P. 
Supp. 979—HofC V. North Ameri¬ 
can Aviation, D.C.Tex., 67 P.Supp. 
3 75—Christiansen v. U. S. Gyp¬ 
sum Co., D.C.Ohio, 66 P.Supp. 83'5 
—McNeal v. Central Greyhound 
Lines, D.C.Ohio, 66 P.Supp. '581— 
Dolan V. Day & Zimmerman, D.C. 
Mass., 65 P.Supp. 923—Bernick v. 
Coddon, D.C.Minn., 65 F.Supp. 89 
—^Walling V. Southwestern Grey¬ 
hound Lines, D.C.Mo., 65 F.Supp. 
62—Marian v. Lockheed Aircraft 
Corp., D.C.Tex., 65 P.Supp. 18— 
Chanady v. Detroit Sheet Metal 
Works, D.C.Mich., 64 F.Supp. 680— 
Walling V. Clinchfleld Coal Corp., 

D. C.Va., 64 P.Supp. 347—^Antis V. 

Montgomery Ward & Co., D.C. 
Mich., 63 P.Supp. 6'69—^Anderson 
V. Federal Cartridge Corp., D.C. 
Minn., 62 P.Supp. 776, afflrmed, C. 
C.A., 156 P.2d 681—Walling v. 

Moore Milling Co., D.C.Va., 62 P. 
Supp. 378—^Walling v. General In¬ 
dustries Co., D.C.Ohio, 60 F.Supp. 
549, afflrmed, C.C.A., 155 F.2d 711 
—Buckner v. Armour & Co., D.C. 
Tex., 63 F.Supp. 1022—Marshall- 
Wells Co. V. Hawley, D.C.Minn,, 
'53 F.Supp. 295—Corey v. Detroit 
Steel Corporation, D.C.Mich., 52 
F.Supp. 138—Sauls v. Martin, D. 
C.S.C., 45 P.Supp. SOI—Rosenthal 
•V. Atkinson, D.C.Tex., 43 P.Supp. 
96—Wilkinson v. Noland Co., D. 
C.Va., 40 P.Supp. 1009. 

N.J. —^Zaetz V. General Instrument 
Corporation, 30 A.2d '504, 21 N.J. 
Misc. 76. 

N.Y.—Engel v. Justrite Handkerchief 
Co., 43 N.Y.S.2d 688, ISO Misc. 
9'74—Schanck v. Lehigh Valley R. 
R., 52 N.Y.S.2d 491. 

N.C.—^Pye V. Atlantic Co., 25 S.E: 
2d 401, 223 N.C. 92. 

Workers 

The purpose of the act in relation 
to overtime pay for nonexempt em¬ 
ployees is to grant right to overtime 
pay to that class of employees who 
come within commonly understood 
designation of workers as distin- 
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ployed in a bona fide executive capacity^' generally 
is determinative of who is within the exemption,!^ 
and, where the component parts of the regulation 


are stated in the conjunctive, ali the conditions must 
be satisfied to render the employee exempt.^3 
Thus the exemption attaches only where it ap- 


g-uished from managers, superin- 
tendents, foremen or bosses.—Rig- 
ney v. Wilson Co., D.C.TV.Va., 61 
F.Supp. 801. 

Persous Ixeld eixtitled to ezemption 

(1) Manager of reta41 and Service 
department of company engaged in 
selling tires to retail and commer- 
cial accounts, who directed activities 
of other employees and worked 
largely in a supervisory capacity 
having right to hire and discharge, 
and whose recommendations as to 
pay increases and working of de¬ 
partment were foUowed by compa¬ 
ny.—Cyrus V. Martin-Jackson Tire 
& Supply Co., D.C.Kan., 66 F.Supp. 
949. 

(2) The manager and head of of¬ 
fice and bookkeeping department of 
state branch of manufacturing and 
sales Corporation who kept books, 
kept pay rolls, and had management 
and supervision of such business in 
the state as was not in hands of en- 
gineering and sales departments and 
had power to employ and discharge 
men working in his department.— 
Owin V. Liquid Carbonic Corpora¬ 
tion, D.C.Tex., 42 F.Supp. 774. 

(3) Head of accounting depart¬ 
ment who supervised the banking, 
had first contact with and recom- 
mended employment of new em¬ 
ployees in department, and worked 
long and hard but not at making 
entries in books of record.—Burke v. 
Lecrone-Benedict Ways, D.C.Mich,, 
63 F.Supp. 883. 

(4) An employee, performing sub- 

stantial portion of her boss's duties 
after his death, becoming known in 
employer’s office and to third parties 
as employer*s purchasing agent and 
personnel director, and sufficiently 
executing substantially all purchase 
orders by her initials.—Brummel v. 
L. F. Dietz & Associates, 67 N.T.S.2d 
725, 187 Misc. 758, affirmed 62 N. 
T.S.2d 864, 270 App.Div. 994, cer¬ 
tiorari denied 67 S.Ct. 634, 329 U.S. 
813, 91 L.Bd. -. 

(5) Employee in charge of ship- 
ping office had under his supervision 
some four employees, his recommen¬ 
dations with reference to hiring, 
promotion, discharge or change of 
status of any employee would be 
given particular weight, and he reg- 
ularly exercised discretionary pow- 
ers in laying out work of employees 
under his supervision and co-ordi- 
nating work of his department with 
operation of employer’s business.— 
Marshall-WeUs Co. v. Hawley, D.C. 
Minn., 53 F.Supp. 295. 

Persons not entitled. to exemption 

(1) Generally. 


U.S.—Helena Glendale Ferry Co. v. 
Walling, C.C.A.Ark., 132 F.2d 616 
—Bloch V. Bell, D.C.Ky., 63 F. 
Supp. 863, affirmed, C.C.A., 152 F. 
2d 962—Gibson v. Atlantic Co., U. 
C.Ga., 63 F.Supp. 492—Patton v. 
Williams, D.C.Okh, 6,1 F.Supp. 884 
—^Walling V. West Kentucky Coal 
Co., D.C.Tenn., 60 F.Supp. 681, 
modifled on other grounds, C.C.A., 
153 F.2d '583—^Vt^alling v. St. Marys 
Sewer Plpe Co., D.C.Pa., 57 F. 
Supp. '573—^Fellabaum v. Swift & 
Co., D.C.Ohio, 64 F.Supp. 3*53— 
Abram v. San Joaquin Cotton Oil 
Co., D.C.Cal., 49 F.Supp. 393—Man- 
tel V. Ralph Knight, Inc., D.C.Mo., 
45 F.Supp. 372, affirmed, C.C.A., 
Ralph Knight v. Mantel, 135 F.2d 
514—Klotz V. Ippolito, E.C.Tex., 
40 F.Supp. 422. 

N.J.—Fox V. Armour & Co., 33 A- 
2d 582, 21 N.J.Misc. 262. 

N.T.—Brummel v. L. F. Dietz & As¬ 
sociates, 67 N.T.S.2d '725, 187 

Misc. 768, affirmed 62 K.T.S.2d 
864, 270 App.Div. 994, certiorari 
denied 67 S.Ct. 634, 329 U.S. 813, 

91 L.Ed.-Schneider v. Sports 

Vogue, 35 ]Sr.T.S.2d 341. 

(2) Captain of piant guards, 
whose duties were indefinite, who 
was given no instructions on how 
far he was to perform executive as 
distinguished from ordinary duties 
of guard.—Timberlake v. Day & 
Zimmerman, D.C.Iowa, 49 F.Supp. 
28. 

(3) An employee In manufactur¬ 
ing laboratory who acted as working 
foreman during part of day but had 
no authority to hire or discharge 
employees and spent substantial 
part of time in nonexempt work of 
making pharmaceutical preparations. 
—Berlin v. Eimer & Amend, 55 N.T. 
S.2d 4*98, 269 App.Div. 302, affirmed 
66 N.E.2d 584, 295 N.T. 809. 

(4) A bookkeeper who made up 
pay rolls, supervised biiling of cus- 
tomers and purchase of materials 
and supplies, and supervised stock- 
room and employees therein, and 
whose salary ranged from thirty-flve 
dollars to forty-seven dollars and 
fifty cents a week.—Cassone v. Wm. 
Edgar John & Associates, 57 N.T. 
S.2d 169, 185 Misc. 573. 

<5) A building superintendent 
who was a working superintendent 
with the menial tasks generally at- 
tributed to a janitor, and exercising 
very little supervision over other 
employees.—Schmidt v. Emigrant 
Indus. Sav. Bank, C.C.A.N.T,, 148 F. 
2d 294. 

(i6) Sergeants who were in charge 

667 


Of squads of civilian guards and 
who had no discretionary manageri- 
al authority or authority to hire or 
discharge other employees.—^Adams 
V. St. Johns River Shipbuilding Co., 
D.C.Fla., 69 F.Supp. 989. 

(7) Cashier of small manufactur¬ 
ing company, who kept records, re- 
ceived money, and did office work 
without assistants, w^as without au¬ 
thority to hire or flre employees and 
was without any real discretion or 
judgment relating to management 
policies, although a norainal direc¬ 
tor, and signed checks, disbursed 
funds, and attended meetings of 
the board of directors and kept ac¬ 
counts generally.—^Walling v. Bter- 
ling Ice & Cold Storage Co., D.C. 
Colo., 69 F.Supp. 669. 

12. U.S.—^^Talling v. Morris, C.C.A. 
Mich., 155 P.2d 832—Schmidt v. 
Emigrant Indus. Sav. Bank, C.C. 
A.N.T., 148 F.2d 294—Marian v. 
Lockheed Aircraft Corp., D.C.Tex., 
65 F.Supp. 18. 

Gommon meaning not conclusive 
U.S.—Smith V. Porter, C.C.A.Ark., 
143 P.2d 292. 

13. U.S.—^Walling v. Morris, C.C.A. 
Mich., 165 P.2d 832—Schmidt v. 
Emigrant Industrial Sav. Bank, C. 
C.A.N.T., 148 P.2d 294—Smith v. 
Porter, C.C.A.Ark., 143 F.2d 292— 
Fanelli v. U. S. Gypsum Co., C.C. 
A.N.T., 141 P.2d 216—Helliwell v. 
Haberman, C.C.A.N.T., 140 P.2d 833 
—George Lawley & Son Corpora¬ 
tion v. South, C.C.A.Mass., 140 P. 
2d 439, 151 A.L.R. 1081, certiorari 
denied 64 S.Ct. 1156, 322 U.S. 746, 
88 L.Ed. 1578—Walling v. South- 
western Greyhound Lines, D.C.Mo., 
65 F.Supp. 52—^Kreeft v. R, W. 
Bates Piece Dye Works, D.C.N.T., 
63 F.Supp. 881—Bloch v. Bell, D.C. 
Ky., 63 F.Supp. 863, affirmed, C.C, 
A., 152 P.2d 962—^Anderson v. Fed- 
eral Cartrldge Corp., D.C.Minn., 62 
F.Supp. 776, affirmed, C.C.A., 156 F. 
2d 681—^Walling v. Moore Milling 
Co., D.C.Va., 62 F.Supp. 378—Rig- 
ney v. Wilson & Co., D.C.W.Ya., 61 
Ii\Supp. 801—^Walling v. St. Marys 
Sewer Pipe Co., D.C.Pa., 56 F.Supp. 
345, new trial denied 57 F.Supp, 
673—Snyder v. Wessner, D.C.Minn., 
55 F.Supp. 971. 

111.—Martin v. Kllpfel Mfg. Co., 73 
N.E.2d 927, 332 Ill.App. 139. 

Minn.—Pakarinen v. Butler Bros., 16 
N.W.2d 769, 218 Minn. 496. 

N.T.—^Berlin v. Eimer & Amend, 55 
N.T.S.2d 498, 269 App.Div. 302, af¬ 
firmed 66 N.E.2d 684, 295 N.T. 809. 
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pears that the employee*s primary duty consists of 
the management of the establishment or of a cus- 
tomarily recognized department or subdivision 
thereof,^^ that hc customarily and regularly directs 
the work of other employees therein,i5 that he has 
the authority to hire or discharge other employees 
or that his suggestions and recommendations as to 
the hiring or discharging and as to the advancement 
and promotion or any other change of status of oth¬ 


er employees are given particular weight,^® that he 
customarily and regularly exercises discretionary 
powers,^*^ that he is compensated for his Services 
on a salary basis^s at not less than a prescribed 
amount per week,i^ and that his hours of work of 
the same nature as that performed by nonexempt 
employees do not exceed twenty per cent of the 
number of hours worked in the work week by the 
nonexempt employees under his direction,20 except 


14. U.S.—Schmidt v. Emigrant In- 
dustrial Sav. Bank, C.C.A.N.Y., 14S 
F.2d 294—Rigney v. "VVilson & Co., 
D.C.W.Va., 61 P.Supp. SOI—Wall- 
ing V. St. Marys Sewer Pipe Co., 
D.C.Pa., 56 F.Supp. 345, new trial 
denied 57 P.Supp. 573. 

Okl.—Medlin v. Safeway Stores, 157 
P.2d 907, 195 Okl. 359. 

Bmployee lield witMii mle 
U.S.—Allen v. Atlantic Co., C.C.A.Ga., 
145 F.2d 761. 

15. U.S.—^Walling v. General Indus¬ 
tries Co., C.C.A.Ohlo, 155 F.2d 711 
—Schmidt v. Emigrant Industrial 
Sav. Bank, C.C.A.lsr.Y., 148 F.2d 294 
—^Anderson v. Pederal Cartridge 
Corp., D.C.Minn., 62 P.Supp. 775, 
afflrmed, C.C.A., 156 P.2d 681. 

An, employee did not have to attend 
foremens» meetings to dualify as an 
executive employee exempt under the 
statute.—Phillips v. Pederal Cart¬ 
ridge Corp., D.C.Minn., 69 P.Supp. 
522. 

16. U.S.—^Walling v. Southwestern 
Greyhound Lines, D.C.Mo., 65 P. 
Supp. 62—Bloch V. Bell, D.C.Ky., 63 
P.Supp. 863, afflrmed, C.C.A., 152 P. 
2d 962—Pellabaum v. Swift & Co., 
D.C.Ohio, 54 P.Supp. 353. 

N*.Y.—Schank v, Lehigh Valley R. R., 
52 N.Y.S.2d 491. 

Zofregnent exercise of power 

(1) Pact that power to discharge 
or suspend employees for infractions 
of company rules was rarely exer- 
cised did not alter fact that author¬ 
ity existed and that supervisors' 
recommendations were given particu¬ 
lar weight.—^Anderson v. Pederal 
Cartridge Corp., D.C.Miun., 62 P. 
Supp. 775, afflrmed, C.C.A., 156 P.2d 
681. 

(2) An employee whose recommen- 
dations concerning employees under 
him were given particular weight hy 
employer was exempt from Fair La¬ 
bor Standards Act as an “executive," 
notwithstanding employee could not 
hire employees, and he made no rec¬ 
ommendations concerning status of 
an employee under him more than 
once.—^Nadeau v. Henry Disston & 
Sons, D.C.Pa., 65 P.Supp. 849. 
ControXling recommendations 

An employee did not have to have 
the right “to make the controlling 
reoommendation as to the status” of 
employees working under him, in or- 


der to qualify as an executive.—^Phil¬ 
lips V. Pederal Cartridge Corp., D.C. 
Minn., 69 F.Supp. 522. 

17. U.S.—Kelly v. Ford, Bacon & 
Davis, C.C.A.Pa., 162 F.2d 555— 
Walling V. Southwestern Grey¬ 
hound Lines, D.C.Mo., 65 P.Supp. 
52—^Anderson v. Pederal Cartridge 
Corp., D.C.Minn., 62 P.Supp. 775, 
afflrmed, C.C.A., 156 P.2d 681—Rig- 
ney v. Wilson & Co., D.C.W.Va., 61 
P.Supp. SOI—Pellabaum v. Swift 
& Co., D.C.Ohio, 54 P.Supp. 353. 
N.Y.—Schank v. Lehigh Valley R. R., 
52 N.Y.S.2d 491. 

15, U.S.—^ICelly v. Ford, Bacon & 
Davis, C.C.A.Pa., 162 P.2d 655— 
Walling V. Morris, C.aA.Mich., 155 
P,2d 832. 

Bffleot of deductions 
WTiere foremen were employed at 
weekly salari es, that deductions 
therefrom were measured by hours 
of absence did not convert their con- 
tracts of employment into contracts 
at an hourly wage in determining 
whether they were bona Ude execu¬ 
tive employees and not entitled to 
overtime compensation.—Smith v. 
Porter, C.C.A.Ark., 143 P.2d 92. 

16. U.S.—Walling v. Yeakley, C.C.A. 
Colo., 140 P.2d 830—Walling v. 
Mutual Wholesale Food & Supply 
Co., D.C.Minn., 46 P.Supp. 939, 
modified on other grounds, C.C.A., 
141 P.2d 331. 

ITet eamings 

Where employee was paiii on a 
commission basis and had to pay, 
from commissions, wages of his 
I helpers, and retained less than thirty 
dollars per week including social se- 
curity and withholding tax, such fact 
was conclusive that employee was 
not exempt from the act as employed 
in a “bona fide executive capacity” 
regardless of gross amount of com¬ 
missions.—^Walling V. Southwestern 
Greyhound Lines, D.C.Mo., 65 P.Supp. 
52. 

20. U.S.—Walling v. Morris, C.C.A. 
Mich., 155 P.2d 832—George Law- 
ley & Son Corporation v. South, C. 
C.A.Mass., 140 F.2d 439, 151 A.L.R. 
1081, certiorari -denied 64 S.Ct. 
1156, 322 U.S. 746, 88 L.Ed. 1578— 
Dolan V. Day & Zimmerman, D.C. 
Mass., 65 P.Supp. 923—Bloch v. 
Bell. D.C.Ky., 63 P.Supp. 863, af- 
firmed, C.C.A., 152 P.2d 962—Ander- 
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son V. Pederal Cartridge Corp., D. 
C-Minn., 62 P.Supp. 775, afflrmed, 
C.C.A., 156 F.2d 681—Rigney v. 
Wilson & Co., D.CW.Va., 61 P. 
Supp. 801—Lorber v. Rosow, D.C. 
Conn., 58 P.Supp. 341, reversed on 
other grounds, C.C.A., 153 P.2d 159 
—Porter v. Georgia Power & Light 
Co., D.C.Ga., 50 P.Supp. 959—Cron 
v. Goodyear Tire & Rubber Co., D. 
C.Tenn., 49 P.Supp. 1013—^Walling 
V. Mutual Wholesale Food & Sup¬ 
ply Co., D.C.Minn., 46 P.Supp. 939, 
modified on other grounds, C.C.A., 
141 P.2d 331—^Walling v. Bmery 
Wholesale Corporation, D.C.Ga., 49 
P.Supp. 192, afflrmed, C.C.A., 138 
P.2d 648—Mantel v. Ralph Knight, 
Inc., D.C.Mo., 45 P.Supp. 872, af¬ 
flrmed, C.C.A., Ralph Knight v. 
Mantel, 135 F.2d 614. 

N.Y.—Phelan v. Carstens, Linnekin & 
Wilson, 62 N.Y.S.2d 214, 187 Misc. 
352, reversed on other grounds 69 
N.Y.S.2d 23, 188 Misc. 637—Schank 
V. Lehigh Valley R. R., 62 N.Y.S.2d 
491. 

Regrulatlon held 3Xot arbltrary 

In order for administrative regula- 
tion regarding percentage of work 
not exempt from Pair Labor Stand¬ 
ards Act, which will bring employee 
having both executive and nonexecu- 
tive duties within protection of act, 
to be “arbitrary" so as to render it 
invalid, the particular percentage se- 
lected must be unreasonable for pur- 
pose for which it is to be used; regu- 
lation fixing twenty per cent as cri- 
terion has been held not arbitrary.— 
Ralph Knight, Inc., v. Mantel, C.e.A. 
Mo., 135 P.2d 614. 

Base on which percentage takesi 
The nonexempt work referred to in 
the regulation is not only the type 
of nonexempt work performed by 
employees under direction of the 
executive but Is nonexempt work of 
any nature, and the base on which 
the twenty per cent is to be taken 
is tlie hours worked in the work 
week by the nonexempt employee un¬ 
der direction of the executive.—^Do- 
lan V. Day & Zimmerman, D.C.Mass., 
65 P.Supp. 923. 

A working foreman who performa 
the same type of -^crk as those 
whom he supervises is not an execu¬ 
tive exempt under the statute. 

U.S.—^Walling v. Jacksonrille Paper 
Co., D.C.Pla., 69 P.Supp. 598, 
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tKat this last requirement does not apply where the 
employee is in sole charge of an independent estab- 
lishment or a physically separated branch .21 It has 
been held, however, that the administratores defini- 
tion will be followed only to the extent that it is 
within the limits of the fair and natural meaning of 
the words ''bona fide executive capacity/e22 and that 
an employee may be entitled to the exemption not- 
withstanding he earns less than the sum prescribed 
by the regulations.23 

In determining whether an employee is exempt as 
a bona fide executive, each case must be determined 
on its own merits.24 The court must look to the 
actual duties the employee performs and ali the 
circumstances of the employment,25 and the title 
given to an employee or the designation given to 
his employment is not conclusive.26 The fact that 
an employee^s compensation exceeds the amount 
fixed in the regulations as necessary in order to 


classify an employee as an executive»27 or that he 
is prohibited from doing physical labor, 2 8 does not 
of itself make him an executive employee. 

Generally, the word "executive” means one whose 
duties relate to active participation in control, su- 
pervision, and management of business, or one who- 
administers affairs, or who directs, manages, exe- 
cutes, or dispenses,29 but the term does not include 
one who does routine menial work,20 or one whose 
duties are predominately devoted to actual manual 
labor.Sl However, the fact that an employee does 
some routine work incidental to his duties as an 
executive employee does not preclude his exemption 
if such routine work does not exceed the propor- 
tion fixed by the regulations .22 So, also, where 
manual or ordinary tasks performed by an employee 
having executive duties are of supervisory or in- 
structive type, they do not preclude his classifica- 
tion as an executive.®9 Although an employer may 


N.J.—^Zaetz v. General Instrument 
Corporation, 30 A.2d 504, 21 N.J. 
Misc. 76. 

CompliaxLce witli reguiremexit sIiowxl 
U.S.—^Allen v. Atlantic Co., C.C.A.Ga., 
145 F.2d 761—Dolan v. Day & Zim- 
merman, D.C.Mass,, 65 F.Supp. 923 
—Bernick v. Codden, D.C.Minn,, 65 
F.Supp. 89. 

The xegTilation formerly providad 
that to come within the exemption 
the employee must do no substan- 
tial amount of work of the same na¬ 
ture as that performed by nonexerapt 
employees, but difficulties of inter- 
preting and applying this provision 
led to revision of the regulation and 
adoption of a percentage guide with 
respect to performance of nonexempt 
work,—Ralph Knight, Inc. v. Mantel, 
C.aA.Mo., 135 F.2d 514—Corey v. De- 
troit Steel Corporation, D.C.Mich., 62 
F.Supp. 138. 

21. U.S.—Sauls V. Martin, D.C.S.C., 
45 F.Supp. 801. 

Proviso held reasonable 
Where administrative rule regu- 
lated percentage of work not exempt 
from Fair Labor Standards Act 
which would bring an employee hav¬ 
ing both executive and nonexecutive 
duties within protection of the act, 
proviso stati-ng that the rule should 
not apply to case of an employee 
who is in sole charge of an inde¬ 
pendent establishment, or a physical¬ 
ly separated branch establishment, 
is reasonable and did not invalidate 
the rule.—Ralph Knight, Inc., v. Man¬ 
tel, C.C.A.MO., 135 F.2d 514. 

22. U.S.—Devo e v. Atlanta Paper 
Co„ D.C.Ga., 40 F.Supp. 284. 

23. U.S.—^Devoe v. Atlanta Paper 
Co., supra. 

Begulatioii held iuvalid 

Under Fair Labor Standards Act 


exempting employees engaged in' 
bona fide executive or administrative 
capacity wage and hour administra- 
tor’s regulation that an executive re- 
ceiving less than thirty dollars per 
week should not be exempt was held 
invalid.—Buckner v. Armour & Co., 
D.C.Tex, 53 F.Supp, 1022. 

24. U.S.—Bernick v. Coddon, D.C. 
Minn., 65 F.Supp. 89. 

25. U.S.—^Walling v. General Indus¬ 
tries Co., C.C.A.Ohio, 165 F.2d 711 
—Walling V. Teakley, C.C.A.C 0 I 0 ., 
140 F.2d 830—Walling v. Moore 
Milling Co., D.C.Va., 62 F.Supp. 378. 

23. U.S.—Walling v. Moore Milling 
Co., supra, 

27. U.S.—Abram v. San Joaquin Cot- 
ton Oil Co., D.C.Cal., 49 F.Supp. 
393. 

28. U.S.—^Walling v. St. Marys Sew- 
er Pipe Co., D.C.Pa., 57 F.Supp. 
673. 

28. U.S.—^Wilkinson v. Noland Co., 
D.C.Va., 40 F.Supp. 1009. 

N.Y,—Steiner v. Pleasantville Con- 
structors, 46 N.T.S.2d 120, 181 

Misc, 798, modified on other 
grounds 49 N.Y.S.2d 42, 182 Misc. 
66, affirmed 54 N.Y.S.2d 700, first 
case, 269 App.Div. 738. 

30. U.S.—^Wilkinson v. Noland Co., 
D.C.Va., 40 F.Supp. 1009. 

Odd jobs 

Employee who had duties of a 
stock clerk, overtime clerk, receiving 
clerk and checker, and who did odd 
jobs was not an “executive’' within 
provision excluding executives from 
wage and hour provisions of act, 
notwithstanding that he sometimes 
directed work of other employees.— 
Steiner v. Pleasantville Constructore, 
46 N.Y.S.2d 120, 181 Misc, 798, modi- 
fisd on other grounds 49 N.Y.S.2d 
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42, 182 Misc. 66, affirmed 54 N.Y.S.2d 
700, first case, 269 App.Div. 738. 

31. U.S.—Joseph V. Ray, C.C.A.OkI., 
139 F.2d 409—Walling v. Sterling 
Ice & Cold Storage Co., D.C.Colo., 
69 F.Supp. 669—Burke v. Lecrone- 
Benedict Ways, D.C.Mich., 63 P. 
Supp. 883—Klotz V. Ippolito, D.C. 
Tex., 40 F.Supp. 422. 

The ohlef engineer and superin- 
tendent of foremen of manufacturing 
piant was not exempt from act as an 
“executive employee” where, al¬ 
though he exercised many executive 
duties, a large percentage of his 
work was manual labor.—Wagner v. 
American Service Co., D.C.Iowa, 68 
F.Supp. 32. 

32. U.S.—Dolan v. Day & Zimmer- 
man, D.C.Mass., 65 F.Supp. 923. 
Olerical work which foremen per¬ 
formed in maintaining production 
and personnel records and making 
reports in connection with their par- 
ticular department was a part of su¬ 
pervisory duty, although resembling 
duty of bookkeeper, in determining 
whether foremen were executives.— 
Bender v. Crucible Steel Co. of Amer¬ 
ica, D.C.Pa., 71 F.Supp. 420. 

33. U.S.—Bender v. Crucible Steel 
Co. of America, supra—Phillips v. 
Federal Cartridge Corp., D.C.Minn., 
69 F.Supp. 522. 

OasTial departures from supervisory 
work 

The Fair Labor Standards Act did 
not intend that casual departures 
from striet supervisory work should 
be meticulously added together in 
order to determine whether an execu¬ 
tive may have exceeded the 20 per 
cent. maximum referred to in regu¬ 
lation allowing overtime compensa¬ 
tion to supervisory employees doing 
more than 20 per cent. of theip work 
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assign a man emploj^ed to take an executive posi- 
tion to work not of an executive character to train 
him to do the job he was hired to do, the employee 
niay not be assigned to such work for a period of 
time longer than is conceivably necessary to train 
him properly so as to exempt him for such time 
from the operation of the statute.34 

Executive^* and administrative** distinguished, 
Although the terms “executive^* and ^‘administra¬ 
tive** are largely overlapping in common usage, for 
the purpose of exemptions under the statute “ex¬ 
ecutive*’ is limited to persons whose duties include 
some form of managerial authority, actually direct- 
ing the work of other persons, and “administrative** 
to persons performing a variety of miscellaneous 
but important functions in business.25 While an 


administrator is not necessarily an executive with- 
in the statutory exemption, the term “executive** is 
broad enough to include one who also has admin¬ 
istrative duties.36 

c. Administrative Employees 

The Falr Labor Standards Act exempta administra¬ 
tive employees from Its provisions as to minln^um wages 
and overtime pay, and regulations of the administrator 
have been held valid and binding in the determinat ion of 
what employees are wlthin the exemption. 

Administrative employees are specifically exempt- 
ed from the provisions of the Fair Labor Standards 
Act §§ 6, 7, 29 U.S.C.A. §§ 206, 207, as to mini¬ 
mum wages and overtime pay,37 and regulations of 
the administrator of the wages and hours division 
defining the term “employee employed in a bona 


in other employment, particularly 
when it fairly appears that foremen, 
in performing such work, did so as 
incidental to and in furtherance of 
his work as supervisor.—Anderson 
V. Federal Cartridge Corp., B.C.Minn., 
72 F.Supp. 639. 

The operation of a machine by a 
supervisory employee while a suh- 
ordinate employee Is being instruct- 
ed is an essential part of the super¬ 
visory duties and is exempt,—Gill v. 
Mesta Mach. Co., D.C.Pa., 69 F.Supp. 
204. 

34. U.S.—Crane v. International Re- 
sistance Co., D.C.Pa., 65 F.Supp. 
56S. 

J'iidgment of employer 

The court will not ordinarily sub¬ 
stitute its judgment for that of em¬ 
ployer as to exact length of time 
necessary for an employee to famil- 
iarize himself with requirements of 
his position, in determining- what 
constiiutes length of training period 
under the act—Crane v. Internation¬ 
al Resistance Co,, supra. 

35. U.S.—Stanger v. Glenn L. Mar¬ 
tin Co., D.C.Md., 56 F.Supp. 163. 

38. U.S.—Burke v. Lecrone-Benedict 
Ways, D.C.Mich., 63 F.Supp. 883. 

37. U.S.—^Hoff V. North American 
Aviation, D.C.Tex,, 67 F.Supp. 375 
—Christiansen v. U. S. Gypsum 
Co., D.C.Ohio, 66 F.Supp. 835— 
Walling V. Snyder Min, Co., D.C. 
Minn., 66 F.Supp. 725—Dolan v, 
Day & Zimmerman, D.C.Mass., 65 
F.Supp. 923—^Ashworth v. E. B. 
Badger & Sons Co., D.C.Mass., 63 
F.Supp. 710—Gorchakoff v. Califor- 
nia Shipbuilding Corp., D.C.Cal., 63 
F.Supp. 309—^Anderson v. Federai 
Cartridge Corp., D.C.Minn., 62 F. 
Supp. 775, aflirmed, C.C.A., 156 F. 
2d 681—^Walling v. Newman, D.C. 
lowa, 61 F.Supp. 971—^Walling v. 
General Industries Co., D.C.Ohio, 


I 60 F.Supp. 549, affirmed, C.C.A., 

I 155 F.2d 711—Stanger v. Glenn L. 

Martin Co., D.C.Md.. 56 F.Supp. 163 

—Rosenthal v. Atkinson, D.C.Tex., 

43 F.Supp. 96—Owin v. Liquid Car- 

bonic Corporation, D.C.Tex., 42 P. 

Supp. 774—^Wilkinson v. Noland 

Co., D.C.Va., 40 F.Supp. 1009. 

Persons held administrative em¬ 
ployees 

(1) A supervisor of production.— 
Stanger v. Glenn D. Martin Co., D.C. 
Md., 56 F.Supp. 163. 

(2) Expediter and inspector em¬ 
ployed to inspect plpe and flttings 
and other materials at plants being 
constructed.—Henry r. Chemical 
Const. Corp,, 72 N.Y.S.2d 913. 

(3) Assistant paymaster, who was 
in charge of business machines, who 
had two assistants to manipulate 
machines, who set up machines to 
make desired tahulations by arrang- 
ing plug-boards on tabulators, who 
was in charge of department during 
paymaster’s absence, and more than 
eighty per cent of whose work was 
nonmanual.—^Walling v. General In¬ 
dustries Co., C.C.A.Ohio, 155 F.2d 711. 

(4) Administrative assistant em¬ 
ployed in personnel department to 
seek out sources of skilled labor, who 
conducted or assisted upon inter- 
views with officials and prospective 
applicants, who worked upon an or- 
ganization chart of the administra¬ 
tive department, and assemhled data 
for a report to certain honding and 
Insurance companies.—^Dolan v. Day 
& Zimmerman, D.C.Mass., 66 F.Supp. 
923. 

(5) Employee having the title of 
'office manager and bookkeeper and a 

responsible part in formulating the 
business policies of the firm and ex- 
ercising independent judgment and 
discretion in managing its affairs.— 
Walling V. Newman, D.C.Iowa, 61 F. 
Supp. 971. 


Persons held not administrative em¬ 
ployees 

(1) Generally.—^Kelly v. Ford, Ba- 
con & Davis, C.C.A.Pa., 162 F.2d 555 
—Helena Glendale Ferry Co. v. Wall¬ 
ing, C.C.A.Ark., 132 F.2d 616—^Adams 
V. St. Johns River Shipbuilding Co., 
D.C.Fla., 69 F.Supp. 989—Walling v. 
Sterling Ice & Cold Storage Co., D. 
C.Colo., 69 F.Supp. 669—Lorber v. 
Rosow, D.C.Conn., 58 F.Supp. 341, re- 
versed on other grounds, C.C.A.IO, 
153 P.2d 159—^Abram v. San Joaquin 
Cotton Oil Co., D.C.Cal., 49 F.Supp. 
393—Timberlake v. Day & Zimmer¬ 
man, D.C.Iowa, 49 F.Supp. 28, 

(2) An employee in manufacturing 
laboratory who receives less than 
two hundred dollars per month and 
who in assisting executive superior 
did not perform responsible nonman- 
ual office work directly related to 
manag^ment policies or general busi¬ 
ness operation.—Berlin v. Eimer & 
Amend, 65 N.T.S.2d 498, 269 App.Div. 
302. 

(3) An employee in accounting de¬ 
partment, who did the posting, and 
the greater part of whose work was 
manual, although she earned more 
than two hundred dollars per month 
and assisted employees employed in 
an executive or administrative ca- 
pacity doing work to some extent not 
manual in nature requiring exercise 
of discretion and, independent judg- 
ment.—Burke v. Lecrone-Bene‘dict 
Ways, D.C.Mich., 63 F.Supp. 883. 

(4) A chief engineer of ice manu¬ 
facturing piant who was employed 
for definite work involving manual 
labor.—^Walling v. Sterling Ice & 
Cold Storage Co., D.C.Colo., 69 F. 
Supp. 669. 

(5) Chief clerks whose work was 
clerical and mental and did not in¬ 
volve the exercise of independent 
judgment and discretion but was a 
mere matter of routine.—^Walling v. 
Snyder Min. Co., D.C.Minn., 66 F. 
Supp. 725. 
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fide administrative capacity” have been held valid 
and binding in the determination of what employees 
are within the exemption.38 Where provisions of 
the regulation as to persons who constitute admin¬ 
istrative employees are stated in the disjunctive, 
an employee is exempt if he falis within any of the 
provisions,38 but he is not exempt if he fails to 
come within any of the provisions,^® 

The term ''administrative employee^* ordinarily 
applies only to an employee who is compensated for 
his Services at a salary or fee of not less than a 
prescribed sum per month,4i and who regularly and 
directly assists an employee employed in a bona fide 
executive or administrative capacity, where such 
assistance is nonmanual in nature and requires the 
exercise of discretion and independent judgment;^^ 
or who performs under only general supervision, re- 
sponsible nonmanual office or field work, directly re- 


lated to management policies or general business 
operations, along specialized or technical lines re- 
quiring special training, experience, or knowledge, 
and the exercise of discretion and independent 
judgment;43 or whose work involves the execution 
under only general supervision of special nonman¬ 
ual assignments and tasks directly related to man¬ 
agement policies or general business operations in- 
volving the exercise of discretion and independent 
judgment;^^ or who is engaged in transporting 
goods or passengers for hire, and performs, under 
only general supervision, responsible outside work 
of a specialized or technical nature requiring spe¬ 
cial training, experience, or knowledge, and has du- 
ties requiring the exercise of discretion and inde¬ 
pendent judgment.45 

The character of the work performed by the em¬ 
ployee is determinative of the right to the exemp- 


38. U.S.—'Walling v. Morris, C.C.A. 
Mich., 155 F.2d 832—Walling v. 
Snyder Min. Co., D.C.Minn., 66 F. 
Supp. 725—Maria-n v. Lockhaed 
Aircraft Corp., D.C.Tex., 65 F. 
Supp, 18—Stanger v. Glenn L. Mar¬ 
tin Co.. D.C.Md., 56 F.Supp. 163. 

38. TT.S.—George Lawley & Son 
Corporation v. South, C.C.A.Mass., 
140 F.2d 439. 151 A.L.R. 1081, cer¬ 
tiorari denied 64 S.Ct. 1156, 322 U. 
S. 746, 88 L.Ed. 1578—Dolan v. 
I>ay & Zimmerman, D.C.Mass., 65 
F.Supp. 923—^Walling v. Newman, 
D.C.Iowa, 61 F.Supp. 971. 

40. U.S.—Walling v. Morris, C.C.A. 
Mich., 155 F.2d 832—George Law- 
ley & Son Corporation v. South, C. 
C.A.Mass., 140 F.2d 439, 151 A.L.R. 
1081, certiorari denied 64 S.Ct. 
1156, 322 U.S. 746, 88 L.Ed. 1578— 
Dolan V. Day & Zimmerman, D.C. 
Mass., 65 F.Supp, 923. 

N.T.—Schank v. Lehigh Val. R. R., 
52 N.T.S.2d 491. 

Training period 

Where employee was hired as *'pro- 
duction control supervisor*' and was 
assigned to department in employer's 
piant to familiarize himself with op¬ 
erations carried on and it required 
about a month to train such supervi- 
sor ahd employee was kept in such 
department doing work of expedit er 
for some four months, employee was 
entitled to overtime under the act 
throughout period during which he 
worked in the shop except for first 
month, and after leaving the shop, 
he was an administrative employee 
not subject to the act.—Crane v. In¬ 
ternational Resistance Co., D.C.Pa., 
65 F.Supp. 668. 

41. U.S,—GorchakofC v. California 
Shipbuilding Corp., D.C.Cal., 63 F. 
Supp. 309—Mantel v. Ralph Knight, 
Inc., D.C.Mo., 46 F.Supp. 372, af- 


flrmed, C.C.A., Ralph Knight, Inc., 
V. Mantel, 135 P.2d 614. 

Salary basis 

(1) Persons not employed on a 
salary basis are not exempt as ad¬ 
ministrative employees.—Walling v. 
Morris. C.C.A.Mich., 155 P.2d 832. 

(2) Employees paid on hourly ba¬ 
sis and without two hundred dollars 
a month guaranty are not exempt, al- 
though they actually received more 
than two hundred dollars monthly.— 
Chepard v. May, D.C.N.T., 71 F.Supp. 
389. 

SeductioxLs for abseuees 
Where employee suing for over¬ 
time under Fair Labor Standards Act 
received over two hundred dollars a 
month, deductions from such salary 
for absences from work did not con- 
vert the contract of employment into 
an employment contract at an hourly 
wage so as to defeat applicability of 
statutory exemptions applying to ad¬ 
ministrative employee to employee's 
position.—Gorchakoff v. California 
Shipbuilding Corp., D.C.Cal., 63 F. 
Supp. 309. 

42. U.S.—Bender v. Crucible Steel 
Co. of America, D.C.Pa., 71 F.Supp. 
420—^Dolan v. Day & Zimmerman, 
D.C.Mass., 65 F.Supp. 923. 

Oonstruotion by general order 

(1) General order of wage and 
hour administrator defining one em¬ 
ployed in an administrative capacity 
as one assisting an employee em¬ 
ployed in executive or administrative 
capacity, where such assistance is 
non-manual in nature '‘and"’ requires 
exercise of discretion and independ¬ 
ent j*udgment, by the use of the 
Word “and,'" requires that such as¬ 
sistance be both nonmanual and re¬ 
quiring exercise of discretion and 
judgment in order to qualify as an 
administrative employee.—Burke v. 
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Lecrone-Benedict Ways, D.C.Mich., 63 
F.Supp. 883. 

(2) The general order uses ‘*man- 
ual” in its regular connotation as 
meaning physical as to the use of 
hands in contrast to mental exer- 
tions only.—Burke v. Lecrone-Bene¬ 
dict Ways, supra. 

Clerical smpeirvlsor who was con- 
cerned with computing quantities of 
materia! and arranging for delivery 
of materials to subcontractors, and 
who made recommendations to bona 
fide executive for purchase of ma¬ 
teria! necessary for fabrication of 
parts, was exempt from overtime 
provisions of the act, as one assist¬ 
ing an employee in a bona fide “exec¬ 
utive or administrative capacity,” 
notwithstanding that supervisor did 
some clerical work incidental to his 
work in an administrative capacity. 
—Dolan V. Day & Zimmerman, D.C. 
Mass., 65 F.Supp. 923. 

43. U.S.—^Walling v. Morris, C.C.A. 

Mich., 155 F.2d 832. 

Editor of magaziae published by 
company in connection with its pub- 
licity, who operated only under gen¬ 
eral supervision upon tasks which 
were directly related to management 
policies or general business opera¬ 
tions involving exercise of discretion 
and independent judgment and was 
paid more than two hundred dollars 
per month and whose work required 
specialized training, knowledge and 
experience was an “administrative 
employee.’'—^Adams v. St. Johns Riv¬ 
er Shipbuilding Co., D.C.Fla., 69 F. 
Supp. 989. 

44. U.S.—^Adams v. St. Johns River 

Shipbuilding Co„ supra—Dolan v. 

Day & Zimmerman, D.C.Mass., 65 

F.Supp. 923. 

45. U.S.—^Walling v. Snyder Min. 

Co., D.C.Minn., 66 F.Supp. 725. 
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tion, rather than the title of his position.^® The 
extent to which discretion or independent judg- 
ment, and the duty of making recommendations are 
involved, is one of the most important elements in 
determining whether a person’s work is of an ad¬ 
ministrative character,but it is not necessary to 
the administrative status that the eniployee be con- 
stantly and continuously engaged in exercising dis¬ 
cretion and independent judgment,**^ and in per- 
forming nonmanual labor.^^Q The fact that the em- 
ployer regards the work as requiring special train- 
ing or experience, although not conclusive, is of 
considerable importance in determining whether the 
employee is engaged in an administrative capacity,^^ 
but Work along specialized lines is not necessarily 
essential to the exemption.^i The fact that an em¬ 
ployee earns more than the sum prescribed by the 
regulation is not of itself conclusive that he is an 
administrative employee.^^ 

§ 151(13). -Employees Engaged in Lo- 

cal Retailing Capacity or as 
Outside Salesmen 

The Fair Labor Standards Act exempts from its pro- 
vislons as to minimum wages and overtime pay employees 


employed in a local retailing capacity or as outside sales¬ 
men. 

Under the Fair Labor Standards Act § 13 (a) (1), 
29 U.S.C.A. § 213 (a) (1), the requirements of the 
statute with respect to minimum wages and over¬ 
time pay do not apply to employees employed in a 
local retailing capacity.^3 provision was de- 

signed to cover persons engaged in the actual sale 
of commodities and does not extend to employees 
whose work is entirely disconnected therewith.^^ 
The statute authorizes the administrator to define 
the term ^‘local retailing capacity'' and an employee, 
to be exempt, must come within the terms of a reg¬ 
ulation, where such regulation is valid.^^ The ad- 
ministrator's interpretation of the regulation is of 
controlling weight in arriving at the correct mean- 
ing thereof in the absence of a showing that such 
interpretation is plainly erroneous or inconsistent 
with the regulation.56 

Outside salesmen. Under the provisions of the 
Fair Labor Standards Act § 13 (a) (1), 29 U.S.C.A. 
§ 213 (a) (1), persons employed in the capacity of 
^‘outside salesmen," as the term is defined and de- 
limited by regulations of the administrator, are ex- 
empted from the operation of the statute.57 


46. U.S.—^Walling: v. Sterling: Ice & 
Cold Storage Co., D.C.C 0 I 0 ., 69 F. 
Supp. 669—^Walling v. Snyder Min. 
Co., D.C.Mlnn., 66 F.Supp. 725. 

47. tJ.S.—^Adams v. St. Johns River 
Shipbuildi-ng Co., D.C.Fla., 69 F. 
Supp. 989—^Walling v» Snyder Min. i 
Co., D.C.Minn., 66 F.Supp. 725--An- 
derson v. Federal Cartridge Corp., 
D.C.Minn., 62 F.Supp. 775, affirmed, 
C.C.A., 156 F.2d 681—Stanger v. 
Glenn L. Martin Co., D.C.Md., 56 F. 
Supp. 163. 

Authoriiy to ma&e decisions 
An employee possessing authority 
to make decisions on his own account 
without direction or instruction from 
others exercises “discretion and inde¬ 
pendent Judgment" within regulation 
issued by wage and hour administra¬ 
tor, defir.ing employment In bona fide 
administrative capacity within stat- 
utory exemption.—^Aahworth v. E. B. 
Badger & Sons Co., D.C.Mass., 63 F. 
Supp. 710. 

Bifferentiation. hetweeu a mere 
clerfc and one with actual “adminis¬ 
trative'’ ahility so as to be exempt 
from benefits of act lies largely in 
the exercise of discretion and inde¬ 
pendent judgment, and receipt of sal- 
ary above that customarily paid to 
one engaged primarily in mere man- 
ual or clerical work.—Stanger v. 
Glenn L. Martin Co.. D.C.Md., 56 F. 
Supp. 163. 

Ldded work 

An employee who, under the defini- 
Lion of “administrative’' in regula¬ 


tion fulfllls every requirement to 
make him exempt except that his 
work does not require him to exer¬ 
cise sufficient discretion and inde¬ 
pendent judgment, may become ex¬ 
empt when his added work requires 
additional exercise of discretion and 
independent judgment.—Dolan v, Day 
4g: Zimmerman, D.C.Mass., 65 F.Supp. 
923. 

48. U.S.—Gorchakoff v. California 
Shipbuilding Corp., D.C.Cal., 63 F. 
Supp. 309—^Walling v. Newman, D. 
C.Iowa, 61 F.Supp. 971. 

49 . U.S.—Gorchakoff v. California 
Shipbuilding Corp., D.C.Cal., 63 F. 
Supp. 309. 

50. U.S.—^Ashworth v. E. B. Badger 
& Sona Co., D.C.Mass., 63 F.Supp. 
710. 

51. U.S.—^Ashworth v. E. B. Badger 
& Sons Co., supra. 

52. U.S.—Stanger v. Glenn L. Mar¬ 
tin Co., D.C.Md., 56 F.Supp. 163. 

53. U.S.—Duncan v,. Montgomery 
Ward & Co., D.C.Tex., 42 F.Supp. 
879—Prescription House v. Ander- 
son, D.C.Tex., 42 F.Supp. 874. 

54. U.S.—Barrick v. South Chicago 
Coal & Dock Co., C.C.A.I11., 149 
F.2d 960. 

Sxemptlon held not applicable 

( 1 ) Maintenance or oflace em¬ 
ployees of co-operatives distributing 
electrioity.—^Phillips v. Meeker Co- 
op. Light & Power Ass’n, D.C.Minn., 
63 F.Supp. 733. 

(2) Employees operating a bridge 
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erane used for loadlng and unloading 
coal Products from boats, barges, and 
freight cars.—Barrick v. South Chi¬ 
cago Coal «Sc Dock Co., C.C.A.I11., 149 
F.2d 960. 

(3) Employees of commissary de- 
partment, engaged in the making, 
wrapping, and delivering- of sand- 
wiches to selllng counters in rail- 
road stations and train Service de- 
partment for sale on train,—Arm- 
strong Co. v. Walling, C.C.A.Mass., 
161 F.2d 515. 

55. U.S.—Collier v. New River & Po- 
cahontas Consolidated Coal Co., D. 
C.W.Va., 66 F.Supp. 288. 
Froportion of nouexempt work 
Under portion of i'eguIation re¬ 
quiring that employee’s hours of 
work of the same 'nature as that per- 
formed hy nonexempt employees 
should not exceed twenty per cent of 
number of hours worked in work 
week by nonexempt employees, in de¬ 
termining whether manager of drug 
department was exempt, comparison 
was required to be between total 
time spent in each week by nonex¬ 
empt shipping clerks and that spent 
by manager in connection with his 
duties in stock room as distinguished 
from his retail duties.—Collier v. 
New River & Pocahontas Consolidat¬ 
ed Coal Co., supra. 

55. U.S.—^Armstrong Co. v. Walling, 
C,C.A.Mass., 161 F.2d 615. 

3"’. U.S.—Jewel Tea Co. v. Williams, 
C.C.A.Okl., 118 F.2d 202. 
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§ 151(14). - Retail or Service Establish- 

ments Engaged Mainly in Intra- 
State Commerce 

a. In general 

b. Retail establishments 

c. Service establishments 

a. In Greneral 

Employees of retail or servIce establishments the 
greater part of whose selling or servlclng is in intra-state 
commerce are exempted fro‘m provisions of the Fair 
Labor Standards Act as to minimum wages and over- 
time pay, and, in determining whether the exemption 
appfies, each case must be governed by its own facts. 

The Fair Labor Standards Act § 13 (a) (2), 29 
U.S.C.A. § 213 (a) (2), exempts from its require- 
ments as to minimum wages and overtime pay any 
employee engaged in any retail or Service estab- 


lishment the greater part of whose selling or serv- 
icing is in intra-state commerce.®^ The purpose 
of the exemption was, in view of the legislative his- 
tory of the act, to make certain that establishments 
located near and doing occasional business across 
state lines would not be covered by the provisions 
of the act,59 and the language of the exemption will 
be so construed as to carry out the legislative pur- 
pose.5*^ Such provision creates an exception to the 
general scope of the act, and is subject to striet con- 
struction.61 The exemption must be applied uni- 
formly to ali engaged in commerce or the produc- 
tion of goods therefor, and different Industries or 
others cannot promulgate definitions w^hich may ex- 
empt their members from provisions of the act.52 

In determining whether an employer is exempt as 
a retail or Service establishment, each case must be 


Tlie reasoiis for exclndinsr aa ont- 
Blde salesmazL are fairly apparent. 
Such salesman, to a great extent, 
Works individually. There are no re- 
strictions respecting the time he 
shall Work and he can earn as much 
or as little, within the range of his 
ability, as his ambition dictates. In 
lieu of overtime he ordinarily re- 
ceives commissions as extra com- 
pensation. He works away from his 
employer's place of business, is not 
subject to the personal supervision 
of his employer, and his employer 
has no way of knowing the number 
of hours he works per day.—Jewel 
Tea Co. v. Williams, supra. 

Fersons held within exemption 
Salesman employed primarily to 
effect sales of employer's merchan- 
dise by soliciting customers at their 
homes, and devoting the greater pa'rt 
of time to salesmanship and only a 
small part to delivery of goods or- 
dered, was “outside salesman” as de- 
fined by regulations.—Jewel Tea Co. 
v. Williams, supra, 

Fersons held not within exemption 
U.S.—Reynolds v, Salt River Valley 
Water Users Ass*n, C.C.A.Ariz., 148 
F.2d 863, certiorari denied 65 S.Ct. 
117, 323 U.S. 764, 89 L.Ed. 611. 

68. U.S.—Harris v. Hammond, C.C, 
A.Ga., 145 F.2d 333, certiorari de¬ 
nied 65 S.Ct. 858, 324 U.S. 859, 89 
U.Ed. 416—A. H. Phillips, Inc., v. 
Walling, C.C.A.Mass., 144 F.2d 102, 
affirmed 65 S.Ct. 807, 324 U.S. 490, 
89 L.Ed. 1095, 157 A.L.R. 876— 
Walling V. Sanders, C.C.A.Tenn., 
136 F.2d 78—Walling v. Goldblatt 
Bros., D.C.Ill., 56 F.Supp. 255, re- 
versed on other grounds, C.C.A., | 
152 P.2d 475, certiorari denied 66 
S.Ct. 1344, 328 U.S. 864, 90 L.Ed. 
1627—Walling v. Pred Wolferman, 
Inc., D.C.Mo., 54 F.Supp. 917, ap- 
peal dismissed, C.C.A., 144 P.2d 
354—Prescription House v. Ander- 
son, D.C.Tex., 42 F.Supp, 874— 

56 C.J.S.-43 


Veazey Drug Co. v, Fleming, D.C. 
Okl., 42 F.Supp. 689—Stucker v. 
Roselle, D.C.Ky., 37 F.Supp. 864— 
Wood V. Central Sand & Gravel 
Co., U.C.Tenn., 33 F.Supp. 40. 

Kan.—Gale v. Fruehauf Trailer Co., 
145 P.2d 125, 158 Kan. 30. 

N.Y.—Cassone v. Wm. Edgar John 
& Associates, 57 IST.T.S.Bd 169, 185 
Misc. 573. 

Pa.—Russo V. Fisher, 42 Pa.Dist. & 
Co. 176. 

Employer has bnxden of establishing 
exemption 

U.S.—Snyder v. John J. Casale, Inc., 
D,C.N,T., 49 F.Supp. 926—Fleming 
V. American Stores Co., D.C.Pa., 42 
F.Supp. 611, modified on other 
grounds, C.C.A., 133 F.2d 840. 

Employees held exempt 

U.S.—White Motor Co. v. Littleton, C. i 

C. A.Tex., 124 F.2d 92—^Wideman v. 
Blanchard «& Calhoun Realty Co., 

D, C.Ga., 50 F.Supp. 626—Walling 
V. Sanders, D.C.Tenn., 48 F.Supp. 
9, affirmed, C.C.A., 136 F.2d 78— 
Snavely v. Shugart, D.C.Tex., 45 F. 
Supp. 722. 

Tenn.—Bynum v. Firestone Tire & 
Rubber Co., 177 S.W.2d 20, 26 

Tenn.App. 676, certiorari denied 64 
S.Ct. 189, 320 U.S. 783, 88 L.Ed. 470. 

Employees held not exempt 
U.S.—Roland Electrical Co. v. Wall¬ 
ing, Md., 66 S.Ct. 413, 326 U.S. 657, 
90 L.Ed. 383—^Antis v. Montgomery 
Ward & Co., D.C.Mich., 63 F.Supp. 
669—Rouch V. Continental Oil Co., 
D.C.Kan., 65 F.Supp. 316—Walling 
V. Sun Pub. Co., D.C.Tenn., 47 F. 
Supp. 180, affirmed, C.C.A., 140 F.2d 
445, certiorari denied 64 S.Ct. 946, 
322 U.S. 728, 88 L.Ed. 1564—^Flem¬ 
ing V. A. B. Kirschbaum Co., D.C. 
Pa., 38 F.Supp. 204, affirmed, C.C. 
A., 124 P.2d 667, affirmed Kirsch¬ 
baum V. Walling, 62 S.Ct. 1116, 
316 U.S. 517, 86 L.Ed. 1638—Wood 
V. Central Sand & Gravel Co., D.C. 
Tenn., 33 F.Supp. 40. 
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59. U.S.—Phillips v. Star Overall 
Dry Cleaning Laundry Co., C.C.A. 
>r.Y., 149 F.2d 416, certiorari de¬ 
nied AU Service Laundry Corp. v. 
Phillips, 66 S.Ct. 677, 327 U.S. 780, 
90 L.Ed. 1008, rehearing denied 
66 S.Ct. 815, 337 U.S. 817, 90 L.Ed. 
1040—A. H. Phillips. Inc., v. Wall¬ 
ing, C.C.A.Mass., 144 P.2d 102, af- 
flrmed 65 S.Ct. 807, 324 U.S. 490, 89 
L.Ed. 1095, 157 A.L.R. 876—Reyn¬ 
olds V. Salt River Valley Water 
Users Ass'n, C.C.AAriz., 143 P.2d 
863, certiorari denied 65 S.Ct. 117, 
323 U.S. 764, 89 L.Ed. 611—Guess 
V. Montague. C.C.A.S.C., 140 P.2d 
500—^Walling v. Wyandotte Furni- 
ture Co., D.C.Mo., 72 F.Supp. 98— 
Collier v. New River & Pocahontas 
Consolidated Coal Co., D.C.W.Va., 
66 F.Supp. 288. 

Mo.—Fountain v. St Joseph Water 
Co., ISO S.W.2d 28, 352 Mo. 817. 
Xnsnfflciency of other exemption 
Section 13 (a) (2) is a part of the 
act only because of the fear that 
section 13 (a) (1), in exempting em¬ 
ployees regularly engaged in a “lo- 
cal retailing capacity,” did not clear- 
ly exclude those employed hy local 
retailers who are situated near state 
I lines and who make occasional inter¬ 
state sales.—^A. H. Phillips, Inc. v. 
Walling, Mass., 65 S.Ct. 807, 810, 324 
U.S. 490, 89 L.Ed. 1095, 157 A.L.R. 
876. 

60. U.S.—^Roland Electrical Co. v. 
Walling, Md., 66 S.Ct. 413, 326 U. 
S. 657, 90 L.Ed. 383—-Walling v. 
Consumers Co., C.C.A.I11., 149 P.2d 
626. 

61. U.S.—Walling v. Reld, C.C.A. 
Neb.. 139 F.2d 323—Rouch v. Con¬ 
tinental Oil Co., D.C.Kan., 55 F. 
Supp. 315. 

62» U.S.—^Walling v. West Kentucky 
Coal Co., D.C.Tenn., 60 F.Supp. 581, 
modified on other grounds, C.C.A., 
153 F.2d 582. 
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governed by its own facts,®® and it has been held 
that the nature of the establishment where the labor 
is performed and the type of work done ordinarily 
are controlling.®^ It has also been held, however, 
that the exemption depends on the nature of the 
business conducted by the employer rather than the 
kind of work performed by the employee,®^ so that 
ali employees of the industry are exempt if any 
are exempt.®® It has been held that the statute is 
to be interpreted as though it exempts retail selling 
or retail servicing establishments,®*^ and that the 
“retail” character of an employer is not to be de- 
termined by the nature of the employer^s business 
exclusively, but, also, by the question whether the 
final purchaser uses the Service or commodity to 
satisfy a personal want or necessity or uses it to 
satisfy a business necessity.®® 

EstablishmentJ* The word “establishment” as 
used in the provision exempting retail and Service 
establishments is intended to be taken in its ordi- 
nary meaning,®® and it is used in the statute as it 
is normally used in business and in government as 
referring to a distinet physical place of business 
rather than to an employer’s entire business organi- 
zation.'^® An entire business or enterprise may com- 
prise several establishments within the meaning of 


the exemption provision,and one branch thereof 
may not be exempt, although another is exempt, 
notwithstanding both branches are located under the 
same roof.'^® 

Predominantly intra-state business. The exemp¬ 
tion in favor of retail and Service establishments 
may apply, although the employer do es some inter¬ 
state business, especially where the establishment is 
located near state lines,but the greater part of 
the selling or servicing of the employer’s business 
must be in intra-state commerce, and the exemption 
may not be claimed where the business is predom¬ 
inantly interstate in character.'^® The term “great¬ 
er part” has been held to mean more than fifty per 
cent of the whole, and, if such proportion of the 
business is intra-state in character, the exemption 
applies,"^® notwithstanding the interstate business is 
substantial in amount.77 

b. Eetail Establishments 

The exemption in favor of employees of retail estab- 
iishments is to be construed in the light of the purpose 
and history of the statute, and the term ^'retail estab¬ 
lishment" has been held to refer to a business making 
retail sales in small quantities for profit to persons who 
consume or use the goods rather than to persons who buy 
to seli again. 

In determining who is within the exemption in 


63. TJ.S.—^White v. Jacobs Pharmacy 
Co., D.C.Ga., 47 P.Supp. 298—^00(1 
V. Central Sand & Gravel Co., D.C. 
Tenn., 33 F.Supp. 40. 

64. XJ.S.—Liorenzetti v. American 
Trust Co., D.C.Cal., 45 P.Supp. 128. 

65. U.S.—Fletcher v. Grinnell Bros., 
D.C.Mich., 62 F.Supp. 258, reversed 
on other grounds, C.C.A., 150 P.2d 
337, conformed to, D.C., 64 P.Supp. 
778—White v. Jacobs Pharmacy 
Co., D.C.Ga., 47 P.Supp. 298—Flem¬ 
ing V. A. B. Kirschbaum Co., D.C. 
Pa., 38 P.Supp. 204, afiirmed, C.C. 
A., 124 P.2d 567, affirmed Kirsch- 
baum V. Walling, 62 S.Ct, 1116, 316 
U.S. 517. 86 L.Ed. 1638. 

66 . U.S.—^Wood V. Central Sand & 
Gravel Co., D.C.Tenn., 33 F.Supp. 
40. 

67. U.S.—^Walllng v. Thompson, D. 
C.Cal., 65 P.Supp. 686. 

68. U.S.—^Walling v. Thompson, su¬ 
pra. 

69. U.S.—^Walling v. Fred Wolfer- 
man, Inc., D.C.Mo., 54 P.Supp. 917, 
appeal dismissed, C.C.A., 144 P.2d 
854. 

Authority of administrator to define 
The word ‘‘establishment,’' al¬ 
though used in the immediately* pre- 
ceding clause of the same section of 
Pair L»abor Standards Act, is not 
among the words which administra¬ 
tor of the act is authorized to de- 
dne, and the rule expressio unius est 


exclusio alterius is applicable.— 
Walling V. Fred Wolferman, Inc., su¬ 
pra, 

70. U.S.—A. H. Phillips, Inc., v. 

Walling, Mass., 65 S.Ct. 807, 324 U. 

S. 490, 89 L.Ed. 1095, 167 A.L.R. 

876. 

Contrary axithority 

(1) It was held, prior to determin- 
ation of the question by the supreme 
court, that the word “establishment” 
referred to the entire business enter¬ 
prise of an employer, although com- 
posed of several Stores.—^Walling v. 
Pred Wolferman, Inc., D.C.Mo., 54 P. 
Supp. 917, appeal dismissed, C.C.A., 
144 P.2d 354. 

(2) It was also held that it is the 
nature of the business rather than 
the locations in which it is conducted 
which determines coverage or exemp¬ 
tion under the statute.—^White v. Ja¬ 
cobs Pharmacy Co., D.C.Ga., 47 P. 
Supp. 298, 

(3) Retail stores and general office 
and warehouse building of Corpora¬ 
tion engaged solely in retail busi¬ 
ness within certain state was held to 
constitute single “retail establish¬ 
ment.”—^Walling V. L. Wiemann Co., 
C.C.A.Wis., 138 F.2d 602, 150 A.L.R. 
878, certiorari denied 64 S.Ct. 782, 321 
U.S. 785. 88 L.Ed. 1077. 

(4) It was also held that a build¬ 
ing materials dealer operating from 
three offices or warehouses, at one of 
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which was a repair shop, operated 
from an “establishment” within 
terms of Pair Labor Standards Act 
exempting certain retail establish¬ 
ments, as distinguished from a 
“traveling salesman” or mere “bro- 
ker.”—Zehring v. Brown Materials, 
D.C.Cal., 48 P.Supp. 740. 

71. U.S.—^Walling v. Armstrong Co., 
D.C.Mass., 68 P.Supp. 870. 

72. U.S.—Davis v. Goodman Lumber 
Co., C.C.A.N.C., 133 P.2d 52—Wall¬ 
ing V. Armstrong Co., D.C.Mass., 68 
F.Supp. 870. 

73. U.S.—^Walling v. Armstrong Co., 
supra. 

74. Tenn.—Bozeman v. Rhodes-Jen- 
nings Purniture Co., 181 S.W.2d 
142, 181 Tenn. 274. 

75. U.S.—Fleming v. A. B. Kirsch- 
baum Co., C.C.A.Pa., 124 P.2d 567, 
affirmed Kirshbaum v. Walling, 62 
S.Ct. 1116, 316 U.S. 517, 86 DEd. 
1638—Byus v. Traders Compress 
Oo., D.C.Okl., 59 P.Supp. 18. 

La.—Dennis v. Equitable Equipment 
Co., App., 7 So.2d 397. 

Mo.—Agnew v. Johnson, 176 S.W.2d 
489, 352 Mo. 222. 

76. U.S.—Stucker v. Roselle, D.C. 
Ky., 37 P.Supp. 864. 

77. U.S.—Stucker v. Roselle, supra. 
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favor of employees of a retail establishment, the 
term “retail establishment” is to be construed in 
the light of the purpose and history of the stat¬ 
ute,*^® and it will not be literally applied where such 
application woiild lead to results plainly at variance 
with the policy of the legislation as a whole.'^^ In 
ascertaining the legislative intent with respect to 
the scope of the term, the court is not bound by the 
interpretation made by the administrator of the 
wages and hours division^O or by definitions evolved 
and accepted by a particular industry and govern- 
mental agencies connected therewith, although such 
definitions may be considerecl.81 The word “retail” 
must be given a uniform meaning.82 
The term **retail establishment” as used in the 
statute refers to a business making retail sales^^ 
and is one that sells goods in small quantities for 
profitS4 to persons who consume or use the mate- 


rials, rather than to persons buying to sell again.^® 
The intent of the provision is to exclude from the 
scope of the statute only business that is of a pure- 
ly local nature,86 that is, to exempt small local re¬ 
tail establishments, such as grocery Stores, drug- 
stores, hardware Stores, and clothing shops.S'^ It 
has been held, however, that the fact that the ag¬ 
gregate of sales by several retail Stores operated by 
one employer amounts to a considerable sum does 
not take such employer out of the classification of 
operator of a retail establishment.88 
The exemption contemplates an establishment 
serving ultimate consumers beyond the end of the 
flow of goods in commerce,89 and, to the extent 
that sales are necessary for the production of goods 
for interstate commerce, they generally are not 
“sales” to an ultimate consumer for his personal 
use and accordingly are not retail sales within the 


78. U.S.—^Walling v. Consumers Co., 
C.C.A.I11., 149 F.2d 626—Fleming 
V. American Stores Co., D.C.Pa., 
42 F.Supp. 511, modified on other 
grounds, C.C.A., 133 F.2d 840. 

79. U.S.—^Walling v. American 
Stores Co., C.C.A.Pa., 133 F.2d S40. 

80. U.S.—West Kentucky Coal Co. 
V. Walling, C.C.A.Tenn., 153 F.2d 
582. 

Authoxity 

Although interpretations of ad¬ 
ministrator of wage and hour divi- 
sion are entitled to weight, the act 
confers no authority on administra¬ 
tor to extend or restrict scope of 
provision of the act that its wage 
and hour provisions are not appli- 
cable to employees engaged in re¬ 
tail establishments, the greater part 
of whose selling is in intra-state 
commerce.—^White v. Jacobs Pharm- 
acy Co., D.C.Ga., 47 F.Supp. 298. 

Per cent of sales 

A rule adopted by wage and hour 
division of department of labor for 
purposes of administration of act, 
that establishment may be consid- 
ered retail if more than fifty per 
cent of the dollar value of its total 
sales are retail sales, is not bind- 
ing on court in any given case, since' 
the Question cannot always be de- 
cided by arbitrary measurement and 
necessarily depends on the facts in 
each particular case.—Stucker v. Ho- 
selle, D.C.Ky., 37 F.Supp. 864. 

SI. U.S.—^Walling v. West Kentucky 
Coal Co., D.C.Tenn., 60 F.Supp. 681, 
modified on other grounds, C.C.A., 
153 P.2d 682. 

Coal industry 

(1) The special trade definition of 
‘‘retail’* used in coal industry, al¬ 
though long established, is not con- 
trolling in determining whether em¬ 
ployees at a certain outlet were ex¬ 
empt from operation of act by rea- 


son of being employed in a retail es¬ 
tablishment.—^West Kentucky Coal 
Co. V. Walling. C.C.A.Tenn., 153 F.2d 
5S2. 

(2) The definition of a “retail 
dealer” by the solid fuels adminis¬ 
trator for war, or under the terms 
of the bituminous coal code, or by 
the coal trade, is not controlling on 
congressional intent as to what con- 
stitutes a retail establishment un¬ 
der the Fair Labor Standards Act.— 
Walling V. Consumers Co., C.C.A.I11., 
149 P.2d 626. 

82. U.S.—^Walling v. Consumers Co., 
supra. 

83. U.S.—Walling v. Consumers Co., 
supra. 

The word “retail” is presumably 
used in the sense in which it is 
used in ordinary trade or commercial 
transactions.—Guess v. Montague, D. 
C.S.C., 51 F.Supp. 61, modified on 
other grounds, C.C.A., 140 P.2d 500. 

84. U.S.—^Armstrong Co. v. Walling, 
C.C.A.Mass., 161 F.2d 615—Bracey 
V. Luray, C.C.A.Md., 138 F.2d 8— 
Collins V. Kidd Dairy & Ice Co., 
O.C.A.Tex., 132 P.2d 79. 

“There can be no question but 
what there is a ciear distinction be- 
tween retail merchants selling in 
small quantities to customers pur- 
chasing goods to satisfy their in- 
dividual needs and enterprises which 
sell their goods in large lots to in- 
dustrial and commercial users pur- 
chasing for a business motive. Con- 
gress intended to exempt employees 
in the former.”—Walling v. Con¬ 
sumers Co., C.C.A.I11., 149 F.2d 626, 
630. 

85. U.S.—^Armstrong Co. v. Walling, 
C.C.A.Mass., 161 P.2d 615—Zehring 
V. Brown Materials, D.C.Cal., 48 F. 
Supp. 740. 

86. U.S.—^A. H. Phillips, Inc. v. 
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Walling, Mass., 65 S.Ct. 807, 324 

U. S. 490, 89 L.Ed. 1095, 157 A.L.R. 
876. 

87. U.S.—Roland Electrical Co. v. 
Walling, Md., 66 S.Ct. 413, 326 U.S. 
657, 90 L.Ed. 383—A. H. Phillips, 
Inc. V. Walling, Mass., 65 S.Ct. 
807, 324 U.S. 490, 89 L.Ed. 1095, 
157 A.L.R. 876—Bracey v. Luray, 
C.C.A.Md., 138 F.2d 8—Walling 

V. American Stores Co., C.C.A.Pa., 

133 F.2d 840—Fleming v. A. B. 
Kirschbaum Co., C.C.A.Pa., 124 P. 
2d 567, affirmed Kirshbaum v. 
Walling, 62 S.Ct. 1116, 316 U.S. 
517, 86 L.Ed. 1638—Phillips v. 

Meeker Co-op. Light & Power 
Ass'n, D.C.Minn., 63 F.Supp. 733. 

Ijarge establislimeut 

The provision of Fair Labor 
Standards Act exempting from the 
wage and hour provisions of the act 
any employee engaged in a retail 
establishment the greater part of 
whose selling is in intra-state com- 
i merce was intended to apply only 
to ordinary retail Stores and not to 
a large establishment shipping goods 
out of the state to two important 
retail outlets in another state.—Wal¬ 
ling V. Goldblatt Bros., C.C.A.Ill., 
128 P.2d 778. certiorari denied 63 
S.Ct. 528. 318 U.S. 757, 87 L.Ed. 
1130. 

88. U.S.—^Walling v, Wyandotte 
Furniture Co., L.C.Mo., 72 F.Supp. 
98. 

89. U.S.—Boutell v. Walling, Mich., 

66 S.Ct. 631, 327 U.S. 463, 90 L.Ed. 
786—Roland Electrical Co. v. Wal¬ 
ling, Md., 66 S.Ct. 413, 326 U.S. 
657, 90 L.Ed. • 383—Martino v. 

Michigan Window Cleaning Co., 66 
S.Ct 379, 327 U.S. 173, 90 L.Ed. 
603, rehearing denied 66 S.Ct. 699, 
327 U.S. 816, 90 L.Ed. 1039—Wal¬ 
ling V. Northwestern-Hanna Fuel 
Co., D.C.Minn., 67 F.Supp. 833. 
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meaning of the statutory exemption,^® It has been 
held, however, that the exemption is not restricted 
to establishments which sell to private individuals 
as distingtiished from business enterprises.^i 

The fact that a business engages in Processing in- 
cidental to retail selling does not alter its retail 
character so as to remove it from the category of 
a retail establishment exempt under the statute,^2 
but an employer is not exempt where the Process¬ 
ing of goods sold is not merely incidental to retail 
sales made by it.®3 Generally an establishment en- 
gaged in manufacturing operations is not a retail 
establishment even though the goods manufactured 
are distributed at retail,9“^ but it has been held that 
manufacturing conducted by a retail merchant sole- 
ly to serve his customers buying at retail over his 
counter, with no return except as a resuit of such 
sales, is incidental to the retailing so that employees 


engaged in such manufacturing are within the ex¬ 
emption of the statute.®5 Where an employer op- 
erates a manufacturing piant and a retail estab¬ 
lishment at the same time, the employees engaged 
in the retail business may be exempt while the em¬ 
ployees of the manufacturing department are not.®® 
Where an employer maintains numerous retail 
Stores and at the same time engages in warehous- 
ing and distribution of goods to such Stores, the en- 
terprise as a whole is not a retail establishment ex¬ 
empt from the statute with respeot to all its activi- 
ties,®7 and the employees of the warehouse and 
Central office of the chain store system are within 
the coverage of the act.®® 

In accordance with the foregoing rules, the em¬ 
ployees of particular businesses have been held ex¬ 
empt as employed in retail establishments®® or have 


ao. U.S.—Roland Electrical Co. v. 
Walling, Md.. 66 S.Ct. 413, 326 U. i 
S. 657. 90 L.Ed. 383—Wailing v. ! 
Amidon, D.C.Colo., 59 P.Supp. 294. 

91. U.S.—Super-Cold Southwest Co. 
V. McBride, C.C.A.T€X.. 124 P.2d 
90. 

SiLhse(iuexLt commercial use 

(1) It has been held that sales 
made by employer directly to con- 
sumers in small quantities were re¬ 
tail sales notwithstanding the prod¬ 
ucta sold were used subsequently for 
commercial purposes.—^W^^hite Motor 
Co. V. Littleton, C.C.A,Tex., 124 P.2d 

92. 

<2> A water company which sells 
the water to persons using it in the 
manufacture of foods or beverages 
may be entitled to claim the exemp¬ 
tion.—Pountain v. St. Joseph Water 
Co., ISO S.W.2d 28, 362 Mo. 817. 

92n U.S.—Samuels v. Houston, D. 

C.Ga., 46 P.Supp. 364. 

Mo.—Pountain v. St. Joseph Water 
Co., ISO S.W.2d 28. 352 Mo. 817. 
Tenn.—Bozeman v. Rhodes-Jennings 
Purniture Co., 181 S.W.2d 142, 181 
Tenn. 274. 

93. U.S.—Walling v. West Kentucky 
Coal Co., D.C.Tenn., 60 P.Supp. 681, 
modified on other gxounds, C.C.A., 
153 P.2d 582. 

94. U.S.—Guess v. Montague, C.C.A. 

S.C., 140 F.2d 500—Walling v. 

Snellings, E.C.Ala., 53 P.Supp. 851 
—Samuels v. Houston, D.C.Ga., 46 
P.Supp. 364. 

Zce 

An establishment engaged in the 
manufacture of ice and the sale 
thereof at retail is not exempt from 
the statute.—^Collins v. Kidd Dairy 
& Ice Co., C,C.A.Tex., 132 P.2d 79— 
Wagner v. American Service Co., B. 
C.Iowa, 68 P.Supp. 32—Samuels v. 
Houston, D.C.Ga., 46 P.Supp. 364. 


Employer held uot mauufacturer 
Tenn.—Bozeman v. Rhodes-Jennings 
Purniture Co., 181 S.W.2d 142, 181 
Tenn. 274. 

95. U.S.—Walling v. Pred Wolfer- 
man, Inc., D.C.Mo., 54 P.Supp. 917, 
appeal dismissed, C.C.A., 144 P.2d 
354. 

96. U.S.—Pletcher v. Grinnell Bros., 

D.C.Mich., 62 P.Supp. 258, reversed 
on other grounds, C.C.A., 150 F.2d 
337, conformed to, D.C., 64 P. 

Supp. 778—^Prescription House v. 
Anderson, D.C.Tex., 42 P.Supp. 874. 

97. U.S.—A. H. Phillips, Inc., v. 
Walling, Mass., 65 S.Ct. 807, 324 

U. S. 490, 89 L-Ed. 1095, 157 A.L.R. 
876—^Pletcher v. Grinnell Bros., C. 
C.A.Mich., 150 P.2d 337, conformed 
to, D.C., 64 P.Supp. 778—Walling 

V. American Stores Co., C.C.A.Pa., 
133 F.2d 840—Walling v. A. H. 
Phillips, Inc., D.C.Mass., 50 P.Supp. 
749, affirmed, C.C.A,, A. H. Phil¬ 
lips V. Walling, 144 P.2d 102, af¬ 
firmed 65 S.Ct. 807, 324 U.S. 490, 
’89 L.Ed. 1095, 157 A.L.R. 876. 

Contra Walling v. L. Wiemann 
Co., C.C.A.Wis., 138 P.2d 602, 150 
A.L.R, 878, certiorari denied 64 S.Ct. 
782, 321 U.S. 785, 88 L.Ed. 1077— 
Vogelpohl V. Lane Drug Co., D.C. 
Ohio, 55 P.Supp. 664—^Veazey Drug 
Co. V. Fleming, D.C.Okl., 42 P.Supp, 
689. 

Transfers to other Stores 
Where employer operated six retail 
Stores and approximately one third 
of all merchandise shipped in inter¬ 
state commerce to main store was 
later transferred through requisitions 
and shipments to other fi ve stores, 
Service of main store employee in 
connection with such requisitions 
and shipments to other States was 
not covered by exemption applicable 
to any employee engaged in any 
retail or Service establishment, the 
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greater part of whose servicing or 
selling is in intrastate commerce.— 
Collier v. New River &, Pocahontas 
Consolidated Coal Co., D.C.W.Va., 66 
P.Supp. 288. 

93. U.S.—A. H. Phillips, Inc., v. 
Walling, Mass., 65 S.Ct. 807, 324 
U.S. 490, 89 L.Ed. 1096. 167 A.L.R. 
876—^Walling v. Goldblatt Bros., 

C. C.A.I11.. 162 P.2d 475, certiorari 
denied 66 S.Ct. 1344, 328 U.S. 864, 
90 L.Ed. 1624—Pletcher v. Grin¬ 
nell Bros., C.C.A.Mich., 150 P.2d 
337, conformed to, D.C., 64 P.Supp. 
778. 

Cozitrary authority 
Prior to determination of the 
question by the supreme court, mi- 
merous decisions held that the'retail 
Stores, warehouse, and Central office 
of a Chain store system could be 
considered as a single retail estab¬ 
lishment so as to exempt all its 
employees.—^Walling v. Block, C.C.A. 
Wash., 139 F.2d 268, certiorari de¬ 
nied 64 S.Ct. 787, 321 U.S. 788, 88 L. 
Ed. 1078—^Walling v. L. Wiemann 
Co., G.C.A.Wis., 138 P.2d 602, 150 
A.L.R. 878, certiorari denied 64 S.Ct. 
782, 321 U.S. 785, 88 L.Ed. 1077— 
Walling V. Pred Wolferman, Inc., 
D.C.Mo., 64 P.Supp. 917, appeal dis¬ 
missed, C.C.A., 144 P.2d 354—White 
V. Jacobs Pharmacy Co., D.C.Ga., 47 
P.Supp. 298—^Duncan v. Montgomery 
Ward & Co., D.C.Tex., 42 P.Supp. 879 
—^Veazey Drug Co. v. Fleming, D.C. 
Okl., 42 P.Supp. 689. 

99. U.S.—Vogelpohl v. Lane Drug 
Co., D.C.Ohio, 65 P.Supp. 564— 
Walling V. Pred Wolferman, Inc., 

D. C.Mo., 64 P.Supp. 917, appeal 
dismissed, C.C.A., 144 P.2d 354— 
Remington v. Shaw, D.C.Mich., 52 
P.Supp. 465—^Duncan v. Mont¬ 
gomery Ward & Co., D.C.Tex., 42 P. 
Supp. 879—Prescription House v. 
Anderson, D.C.Tex., 42 P.Supp. 874 
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been held nonexempt ^ 

Wholesalers, A wholesaler as distinguished from 
a retailer is not entitled to exemption.2 Whether 
one is a wholesaler or operates a retail establish- 
inent depends on the nature of his business activi- 
ties and not what he calls himself,3 and the classi- 
fication given his business by local law is not con- 
clusive.'^ Whether an employer sells to those who 
sell again is the ordinary test for determining wheth¬ 
er he is a ‘'wholesaler/'5 


An employer who is primarily engaged in Whole¬ 
sale distribution but does some retail business is 
not exemptjS and it has been held that an employer 
whose nonretail sales exceed twenty five per cent 
of its monthly gross receipts may not be considered 
a retailer.'^ The retail branch of a business consist- 
ing of both wholesaling and retailing may not be 
considered a separate establishment for purposes of 
exemption where the proprietors treat both branch- 
es as one entire business with one set of books on 


—Veazey-Drug Co. v. Fleming, D. 
C.OkL, 42 P.Supp. 689. 

Mo.—^Pountain v. St. Joseph Water 
Co., 180 S.W.2d 28, 352 Mo. 817. 
Paartlcular Ixosinesses 

(1) A camera shop ninety-nine per 
cent of whose sales were at retail. 
—^Wideman v. Blanchard & Calhoun 
Realty Co., D.C.Ga., 50 P.Supp. 626. 

(2) Retail grocery and feed store 
which did a nonretail business of 
less than twenty per cent of gross 
income and which did an interstate 
business of between fifteen and 
twenty per cent of total business.— 
Harris v. Hammond, C.C.A.Ga., 145 
P.2d 333, certiorari denied 65 S.Ct. 
858, 324 U.S. 859, 89 L.Ed. 416. 

(3) Oompany engaged in pur- 
chasing coal largely from outside the 
state and distributing it to custom- 
ers within the state for use by cus- 
tomers ■ and not for resale.—Tagler 
V. P. D. Carpenter Coal Co., D.C.Ill., 
57 P.Supp. 314. 

(4) Newspaper of which approxi- 
mately ten thousand copies were dis- 
tributed within state and not more 
than Ihree copies of which were 
sent out of state.—Curtis v. Segal, 
Ohio App., 55 N.E.2d 594. 

1. U.S.—^Walling v. Consumers Co., 
C.C.A.I11., 149 P.2d 626—-A. H. Phil¬ 
lips, Inc., V. Walling, C.C.A.Mass., 
144 P.2d 102, affirmed 65 S.Ct. 807, 
324 U.S. 490, 89 L.Ed. 1095, 157 
A.L.R. 876—Bracey v. Luray, C.C. 
A.Md., 138 P.2d 8—Fleming v. 
American Stores Co., C.C.A.Pa., 133 
P.2d 840—Super-Cold Southwest 
Co. V. McBride, C.C.A.Tex., 124 P. 
2d 90. 

N. T.—Watt V. Prank G. Shattuck Co., 
62 N'.T.S.2d 111, 270 App.Div. 943, 

Particulas businesses 

(1) Branch agency of company 
maintaining its operation of a na- 
tion-wide business, which principally 
engaged in retail sales, but which 
also to some extent sold merchan- 
dise at Wholesale, taking merchan- 
dise for such purpose from a stor- 
age room which was maintained in 
same establishment as agency al- 
though separated by barriers.—Cron 
V, Goodyear Tire & Rubber Co., D. 

O. Tenn., 49 P.Supp. 1013. 

(2) Coal, coke, and stevedoring 
company which sold to steamers, 


large office buildings, industrial 
plants, and apartment buildmgs, 
and about four per cent to dealers 
for resale, with about twenty-five 
per cent of all tonnage sold directiy 
from mine at Wholesale.—Barrick v. 
South Chicago Coal & Dock Co., C. 
C.A.I11., 149 P.2d 960. 

(3) Dealer in scrap metal, whose 
Principal business was selling scrap 
metals to wholesalers and others who 
bought for shipment to large indus¬ 
trial and shipbuilding plants.—Bra¬ 
cey V. Luray, C.C.A.Md., 138 P.2d 8. 

(4) Employer engaged in the sale 
of musical or vending machines to 
those who operated them.—^Valling 
V. Sanders, C.C.A.Tenn., 136 F.2d 78, 

(5) Shipyard engaged in storage, 
repair, reconstruction, sale, and pur- 
chase of yachts.—Cassone v. Wm. 
Edgar John Associates, 57 N.T.S. 
2d 169, 185 Misc. 573. 

(6) Where over fifty per cent of 
coal from certain outlet of employer 
was delivered for use of factories, 
office buildings, large apartment 
houses, govemmental agencies, and 
institutions, while from twenty-five 
to forty per cent of coal was sold 
in carload lots and barge lots to 
boats moving on river and price was 
not uniform, but was considerably 
lower than retail in all cases.—■ 
West Kentucky Coal Co. v. Walling, 
C.O.A.Tenn., 163 P.2d 582. 

2. U.S.—Fleming v. Stillman, D.C. 

Tenn., 48 P.Supp. 609. 

Coal 

Sales and deliveries of coal fo 
peddlers for resale, sales thereof to 
commercial and industrial customers, 
institutions, and govemmental agen¬ 
cies, river and apartment sales there¬ 
of, and sales at quantity discounts, 
are nonretail sales, and an establish¬ 
ment making substantial portion of 
its sales to such purchasers is not 
a retail establishment.—^Walling v. 
West Kentucky Coal Co., D.C.Tenn., 
60 P.Supp. 681, modified on other 
grounds, C.C.A., 153 P.2d 582. 

3. U.S.—^Harris v. Hammond, D.C. 

Ga., 51 P.Supp. 91, affirmed, C.C.A., 

145 P.2d 333, certiorari denied 65 

S.Ct 858, 324 U.S. 869, 89 L.Ed. 

1416. 

Crocery aoid feed dealer, who op- 
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erated conventional retail store on 
which he depended primarily for 
his living and of whose gross sales 
not exceeding fifteen or twenty per 
cent represented goods delivered to 
customers outside the state, oper¬ 
ated a retail establishment the great- 
er part of whose selling was In 
intra-state commerce, so as to be 
exempt from wage and hour provi- 
sions of act, even though he posed 
as a wholesaler in some relationships 
and for some purposes and less than 
twenty per cent of his gross sales 
represented sales at Wholesale.— 
Harris v. Hammond, supra. 

4. U.S.—Bracey v. Luray, D.C.Md., 
49 P.Supp. 821, reversed on other 
grounds, C.C.A., 138 P.2d 8. 

5. U.S.—^Harris v. Hammond, D.C. 
Ga., 61 P.Supp, 91, affirmed, C.C.A., 
145 P.2d 333, certiorari denied 65 
S.Ct. 858, 324 U.S. 869, 89 L.Ed, 
1416. 

Ssseatial distinction 
A wholesaler is one who sells to 
another for resale, who in tum is a 
retailer in that he sells to a person 
who consumes or uses the object, 
and essential distinction is that per¬ 
son buying from a retailer is the 
ultimate user or consumer of the 
commodity and does not sell it again 
whereas one buying from wholesaler 
buys only for purpose of selling 
again, in which event he is a retail¬ 
er, or, if he buys an ingredient or 
part to produce goods for sale, he is 
not a retailer but a producer of 
goods.—^Zehring v. Brown Materials, 
D.aCal., 48 P.Supp. 740. 

Bmployer held not wholesaler 
U.S.—Cyrus v. Martin-Jackson Tire 
& Supply Co., D.C.Kan., 56 P.Supp. 
949—Zehring v. Brown Materials, 
D.aCal., 48 P.Supp. 740. 
e. U.S.—^Keen v. Mid-Continent Pe¬ 
troleum Corp., D.C.Iowa, 63 P. 
Supp. 120, affirmed, C.C.A., Mid- 
Continent Petroleum Corp. v. Keen, 
157 P.2d 310—Petway v. Dobson, 
D.C.Tenn., 43 P.Supp. 277, vacated 
on other grounds 46 P.Supp. 114— 
Wood V. Central Sand & Grave! 
Co., D.C.Tenn., 33 P.Supp. 40. 

7. U.S.—^Walling v. Korthwestem- 
Hanna Puel Co., D.C.Minn., 67 P. 
Supp. 833—^Brown v. Minngas Co., 
D.C.Minn., 51 P.Supp. 363. 
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whicH there is no separation "between the retaii and 
Wholesale business.s 

Utilities, It has been held that the exemption of 
employees of retaii establishments does not apply 
to Utilities furnishing electric, gas, or water sup- 
ply,9 even though they sell, install, and Service gas 
or electric appliances as an incident to the busi- 
ness;iO it has been held, on the other hand, 
that the exemption may apply to a public utility 
which makes such sales as to constitute it a retaii 
establishment.il 

c. Service Establishments 

The rneaning of the term *‘service establishment" 
aa used in the Fair Labor Standards Act exemptlng em¬ 
ployees of such establishments is to be ascertained from 
the legislative history of the act and the context of the 
term, and generally it refers to an establishment which 
has the ordinary characteristics of a retaii establishment 
except that services instead of goods are sold. 

The term ‘^Service establishment” may have a mul- 
tiplicity of meanings, and in determining the sense 
in which it is used in the provision of the Fair La¬ 
bor Standards Act exempting employees of such es¬ 
tablishments, the legislative history of the exemption 
and the context of the term must be ascertained.i^ 
The test in determining the application of the ex¬ 
emption is the primary business of the employer, not 


the particular occupation of the employee, since the 
exemption relates to employers only.i^ Jhe Service 
establishment contemplated by the statute is an es¬ 
tablishment which has the ordinary characteristics 
of retaii establishments except that services instead 
of goods are soId;i^ it serves customers indiscrim- 
inately as a business and performs work or labor 
on the person or property of the customer or serves 
his physical needs or desires.i® In other words, it 
is an establishment the principle activity of which 
is to furnish service to the consuming public, such 
as hotels, garages, barber shops, laundries, tailor 
shops, and the like.i® 

The words “retaii” and “service” are required to 
be interpreted similarly, so that the broader rneaning 
of “Service” may be restricted to a rneaning com- 
parable to that given the narrower term “retaii,”1'^ 
and accordingly, in proportion as the rneaning of 
the word “retaii” is restricted to sales made in small 
quantities to ultimate consumers to meet personal 
rather than commercial and industrial uses of these 
articles, it is correspondingly appropriate to restrict 
the word “service” to Services to ultimate users of 
them for personal rather than commercial purpos- 
es.iS The exemption contemplates an establish¬ 
ment serving ultimate consumers beyond the end 
of the flow of goods in commerce,!^ and, to the ex- 


3. U.S.—Petway v. Dobson, D.C. 
Tenn., 46 F.Supp. 114. 

9. U.S.—Phillips V. Meeker Co-op. 
Light & Power Ass’n, D.C.Minn., 
63 P.Supp. 733—Brown v. Minngas 
Co., B.C.Minn., 51 F.Supp. 363. 

10. U.S.—Brown v. Minngas Co., 
supra. 

11. Mo.—Pountain v. St. Joseph 
Water Co., 180 S.W.Sd 28. 352 Mo. 

817. 

12 . U.S.—^Walling v. Public Quick 
Freezing & Cold Storage Co., D.C. 
Fla., 62 F.Supp. 924—Guess v. 
Montague, D.C.S.C., 51 F.Supp. 61, 
modified on other grounds, C.C.A., 
140 F.2d 500. 

The term is presnmably used in 
the sense in which it is used in ordi¬ 
nary trade or commercial trans- 
actions.—Guess v. Montague, supra. 

13. U.S.—Fleming v. A. B. Kirsch- 
baum Co., D.C.Pa., 38 F.Supp. 204, 
affirmed, C.C.A., 124 P.2d 567, af- 
firmed Kirschbaum v. IValling, 62 
S.Ct. 1116, 316 U.S. 517, 86 L.Ed. 
1638. 

14 . U.S.—New Mexico Public Serv¬ 
ice Co. V. Engel, C.C.A.N.M., 145 
P.2d 636—Eeynolds v. Salt River 
Valley Water User*s Ass'n, C.C.A. 
Ariz„ 143 F.2d 863, certiorari de- 
nied 66 S.Ct 117, 323 U.S. 764, 
89 L.Ed, 611—Consolidated Timber 
Co. V. Womack, C.C.A.Or., 132 F,2d 


101—Fleming v. A. B. Kirschbaum 
Co., C.C.A:Pa., 124 F.2d 567, af¬ 
firmed Kirschbaum v. Walling, 62 
S..Ct 1116, 316 U.S. 517, 86 L.Ed. 
leSS—W^alling v. Kerr, D.C.Pa., 47 
F.Supp. 852. 

N.r.—Yunker v. Abbye Employment 
Agency, 32 N.T.S.2d 715. 

15. U.S.—Murphy v. Georgia Aero- 
Tech, D.C.Ga., 49 F.Supp. 982. 

16. U.S.—^Fleming v. A. B. Kirsch¬ 
baum Co., C.C.A.Pa., 124 F.2d 567, 
affirmed Kirschbaum v. Walling, 
62 S.Ct 1116, 316 U.S. 517, 86 L. 
Ed. 1638—Walling v. Griffin Car- 
tage Co., D.C.Mich., 62 F.Supp. 396, 
affirmed, C.C.A., Griffin Cartage 
Co. V. Walling, 153 F.2d 587— 
Strand v. Garden Valley Telephone 
Co., D.C.Minn., 51 F.Supp. 898. 

laterpretative bulletin 

The definition of "service estab¬ 
lishment" given by interpretative 
bulletin of wage and hour division of 
department of labor, for administra¬ 
ti on of act, as including restaurants, 
hotels, laundries, garages, barber 
shops, beauty parlors and funeral 
homes, wherein service is given to 
customers as chief business of the 
concern, or work or labor is per- 
formed upon the person of the cus¬ 
tomer or upon property left by the 
customer, may be followed in deter¬ 
mining whether hat cleaner operated 
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a "service establishment"—Stucker 
V, Roselle, D.C.Ky., 37 F.Supp. 864. 
Restaiirajit 

An ordinary restaurant or eating 
place renders a service rather than 
makes a sale and a restaurant is a 
Service rather than a retaii estab¬ 
lishment.—Consolidated Timber Co. 
V. Womack, C.C.A.Or., 132 F.2d 101. 

17. U.S.—Roland Electrical Co. v. 
Walling, 66 S.Ct 413, 326 U.S. 
657, 90 L.Ed. 383. 

Modificatiou. 

The word "service" is to be con- 
strued as modified by the word "re- 
tail" so as to read "retaii servicing 
establishment"—^Walling v. Thomp¬ 
son, D.C.Cal., >65 F.Supp. 686. 

18. U.S.—Roland Electrical Co. v. 
Walling, Md., 66 S.Ct 413, 826 
U.S. 657, 90 L.Ed. 383. 

Oontraary authority 
It has been held, however, that 
the exemption of service establish¬ 
ments is not restricted to those 
which perform services for private 
individuals as distinguished from 
business enterprises.—Lonas v. Na¬ 
tional Linen Service Corporation, 
C.C.A.Tenn., 136 F.2d 433, 150 A.L.R. 
697, certiorari denied 64 S.Ct 157, 320 
U.S. 785, 88 L.Ed. 472. 

19. U.S.—Roland Electrical Co. v. 
Walling, Md., 66 S.Ct. 413, 326 
U.S, 657, 90 L.Ed. 383—^Walling v. 



56 C.J.S. MASTER AND SEBYANT §151(14) 


tent that Services are necessary for the production 
of goods for interstate commerce, they generally are 
not “Services” to an ultimate consumer for his per- 
sonal use.20 The exemption for Service establish- 
ments is limited to those which sell Services to con- 
sumers and serve consumers directly^i and does not 
extend to those which render some Service inci- 


dental to the business^^ or are primarily engaged in 

manufacturing23 or in processing.^^ 

In accordance with the foregoing rules, numerous 
particular businesses have been held exempt from 
the act as service establishments^S or have been held 
not exempt.26 So it has been held that the exemp- 


Northwestem-Hanna Fuel Co., D.C. 

Minn., 67 P.Supp. 833. 

Indepeudent estalbUslment 

The “Service establishment’* ex- 
empted by the act is not one which 
is part of the “production of goods 
for commerce” or a link in a chain 
to that end, but more precisely an 
establishment, probably independent, 
devoted to servingr the public gen- 
erally, the lesser part of its busl- 
ness being in’ interstate and the 
greater In intra-state commerce.— 
Consolidated Timber Co. v. Womack, 
C.C.A.Or., 132 P.2d 101. 

An employer which contracts to 
fumish labor to establishments en- 
gaged in interstate commerce is not 
a Service establishment.—Loren- 
zetti v. American Trust Co., D.C. 
Cal., 45 P.Supp. 128. 

20. U.S.—Roland Electrical Co. v. 

Walling, Md., 66 S.Ct. 413, 326 U.S. 

667, 90 L.Ed. 388. 

Businesses held not Service estab- 
lishments 

(1) Business of supplying mes- 
senger facilities to industrial and 
commercial enterprises.—Walling v. 
Allied Messenger Service, D.C.N.T., 
47 P.Supp. 773. 

(2) Company furnishing window 
cleaning and similar maintenance 
Services to producers.—Martino v. 
Michigan Window Cleaning Co., 66 
S.Ct. 379, 327 U.S. 173, 90 L.Ed. 603, 
rehearing denied 66 S.Ct. 699, 327 
U.S. 816, 90 L.Ed. 1039. 

(3) Cookhouse operated as a nec¬ 
essary part of employer's production 
of logs for interstate commerce,— 
Consolidated Timber Co. v. Womack, 
C.C.AOr., 132 P.2d 101. 

(4) Detective agency engaged in 
the business of furnishing guards or 
watchmen to various customers and 
charged with protection and preser- 
vation of the buildings and machin- 
ery used ,to produce goods for com¬ 
merce.—^Walling V. Sondock, C.C.A. 
Tex., 132 F.2d 77, certiorari denied 
Sondock v. Walling, 63 S.Ct. 769, 318 
U.S. 772, 87 L.Ed. 1142. 

(6) Employer engaged exclusively 
in servicing motor transportation 
eoLuipment operated by a Corporation 
in interstate commerce.—Boutell v. 
Walling, 66 S.Ct. 631, 327 U.S. 463, 
90 L.Ed. 786. 

(6) Employer engaged in instal- 
ling, servicing, and repair of burglar 


alarm systems.—^Walling v. Thomp¬ 
son, D.C.Cal., 65 P.Supp. 686. 

21. U.S.—Guess v. Montague, C.C.A. 

S.C., 140 P.2d 500—Walling v. 

Griffin Cartage Co., D.C.Mich., 62 
P.Supp. 396, affirmed, C.C.A., Grif- 
fith Cartage Co. v. Walling, 153 F. 
2d 587. 

Iianndry Corporation employees en¬ 
gaged in Work for another laundry 
were not employees of a service 
establishment so as to be exempt 
from maximum hour provisions of 
act, since such term is limited to 
concerns serving consumers direct- 
ly. 

U. S.—Philips V. Star Overall Dry 
Cleaning Laundry Co., D.C.N.Y., 55 
P.Supp. 238, afiirmed, C.C.A., 149 
P.2d 416, certiorari denied All 
Service Laundry Corp. v. Phillips, 
66 S.Ct. 677, 327 U.S. 780, 90 L.Ed. 
1008, rehearing denied 66 S.Ct. 81*5, 
327 U.S. 817, 90 L.Ed. 1040. 

N.T.—Koerner v. Associated Linen 
Laundry Suppliers, 62 N.Y.S.2d 
774, 270 App.Div. 9S6. 

22. U.S.—Fleming v. A. B. Kirsch- 
baum Co., C.C.A.Pa., 124 P.2d 567, 
alBrmed Kirshbaum v. Walling, 
62 S.Ct. 1116, 316 U.S. 517, 86 
L.Ed. 1638. 

Selliug space in. a buildlng is not 
the equivalent of selling Services to 
consumers so as to entitle building 
owners to exemption.—^Kirschbaum 

V. Walling, N.T. & Pa., 62 S.Ct. 1116, 

: 316 U.S. 517, 86 L.Ed. 1638—Arsenal, 
Bldg. Corporation v. Walling, N.Y. & 
Pa., 62 S.Ct. 1116,^316 U.S. 517, 86 L. 
Ed. 1638. 

23. U.S.—Cullum v. Stevens, D.C. 
Tex., 46 P.Supp. 73. 

Bepalrlug 

One who is engaged in manufac- 
turing operations as distinguished 
from repairing may not claim the ex¬ 
emption. — ^Walling V. Armbruster, D. 
C.Ark,, 51 P.Supp, 166. 

24. U.S.—Fleming v. Peoples Pack- 
ing Co., C.C.A.Okl., 132 P.2d 236, 
certiorari denied 63 S.Ct. 831, 318 
U.S. 774, 87 L.Ed. 1144. 

25. U.S.—Lonas v. National Linen 
Service Corporation, C.C.A.Tenn., 
136 P.2d 433, 150 A.L.R. 697, cer¬ 
tiorari denied 64 S.Ct. 157, 320 U. 
S. 785, 88 L.Ed. 472. 

La.—Rachal v, Southwest Aircraft 
Service, App., 23 So.2d 637. 
particular businesses 

(1) Business of milk bottlers’ 

A7Q 


federation.—Twyman v. Milk Bot¬ 
tlers Federation, 47 N.Y.S.2d 206, 267 
App.Div. 918. 

(2) Corporation which, using pat- 
onted mechanisms belonging to it, 
engaged in the business of logging 
wells and perforating casing of wells 
drilled for the production of oil or 
gas, for others upon the leases of 
others, in w^hich the Corporation had 
no interest.—Corbett v. Schlumberg- 
er Well Surveying Corporation, D.C. 
Tex., 43 P.Supp. 605. 

(3) Employer engaged in hat 
cleaning and reblocking.—Stucker v. 
Roselle, D.C.Ky., 37 P.Supp. 864. 

26. U.S.—Martino v. Michigan Win¬ 
dow Cleaning Co., Mich., 66 S.Ct. 
379, 327 U.S. 173, 90 L.Ed. 603, 
rehearing denied 66 S.Ct. 699, 327 

U. S. 816, 90 L.Ed. 1039—Guess v. 
Montague, C.C.A.S.C., 140 P.2d 500 
—Schmidt v. Peoples Telephone 
Union of Maryville, C.C.A.Mo., 138 

I P.2d 13—Consolidated Timber Co. 

V. Womack, C.C.A.Or., 132 P.2d 101 

—Fleming v. Arsenal Bldg. Corpo¬ 
ration, C.C.A.N.Y., 125 P.2d 278, 
affirmed Arsenal Bldg. Corporation 
V. Walling, 62 S.Ct. 1116, 316 U.S. 
517, 86 L.Ed. 1638—Fleming v. A. 
B. Kirschbaum Co., C.C.A.Pa., 124 
P.2d 56'7, affirmed Kirshbaum v. 
Walling. 62 S.Ct. 1116, 316 U.S. 
517, 86 L.Ed. 1638—Super-Cold 

Southwest Co. v. McBride, C.C.A. 
Tex., 124 P.2d 90—Straughn v. 
Schlumberger Well Surveying 
Corp., D.C.Tex., 72 P.Supp. 511— 
Lynch v. Embry-Riddle Co., D.C. 
Pia., 63 P.Supp. 992—^Walling v. 
Armbruster, D.C.Ark., 51 P.Supp. 
166—Murphy v. Georgia Aero- 
Tech, D.C.Ga., 49 P.Supp. 982— 
Cullum V. Stevens, D.C.Tex., 46 F. 
Supp. 73—Fleming v. Kenton Loose 
Leaf Tobacco Warehouse Co., D.C. 
Ky., 41 F.Supp. 255—Fleming v. 
A. B. Kirschbaum Co., D.C.Pa., 38 
P.Supp. 204, afdrmed, C.C.A., 124 
F.2d 567, affirmed Kirschbaum v. 
Walling, 62 S.Ct. 1116, 316 U.S. 
517, 86 L.Ed. 1638. 

N.Y.—Barb v. Manhattan Laundries, 
63 N.Y.S.2d 886, 188 Misc. 18. 

Particular businesses 

(1) Cold storage warehouse piant, 
used exclusively by concerns en¬ 
gaged in buying and selling mer- 
chandise which passed through the 
piant.—^Walling v. Public Quick 
Freezing & Cold Storage Co., D.C. 
JPla., 62 P.Supp. 924. 
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tion does not apply to public Utilities rendering Serv¬ 
ices such as telephone or telegraph^^ or furnishing 
electricity, gas, or water.28 

§ 151(15). - Seamen 

Persons who ar© employed as seamen are exempted 
from the provisions of the Fair Labor Standards Act as 
to minimum wages and overtime pay, and for the purpose 
of applying the exemption the term "seaman” must be 
taken in its ordinary meaning. 

Under the provisions of the Fair Labor Stand¬ 
ards Act, § 13 (a) (3), 29 U.S.C.A. § 213 (a) (3), 
the requirements of the statute with respect to min¬ 
imum wages and overtime pay do not apply to any 


person who is employed as a seaman.29 It has been 
held that the exemption must be strictly construed 
to effectuate the remedial purpose of congress in 
adopting the act^® and that the term ''seaman^* is to 
be construed in accordance with the intent of the 
Fair Labor Standards Act, rather than in accord¬ 
ance with the meaning attributed to the term in oth- 
er statutes.Sl Accordingly the term is not to be 
given the same broad inclusive meaning as is given 
to it in statutes passed for the benefit of seamen.32 

For the purpose of applying the statutory exemp¬ 
tion, the term ‘‘seaman^* must be taken in its ordi¬ 
nary meaning,33 and generally refers to an employee 


(2) Duplicating, addressing, mail -1 
Ingr» and mailing list establishment. I 
—Hanzely v. Hooven Letters, 44 N. 

T. S.2d 398. 

(3) Employer engaged in repair- 
ing aircraft engines and parts for 
United States government in private- 
ly owned machine shop.—Lynch v. 
Embry-Riddle Co., D.C.Fla., 63 P. 
Supp. 992. 

(4) Employer engaged in servicing 
motor transportation equipment 
owned and operated by a Corporation 
in interstate commerce.—Boutell v. 
Walling, C.C.A.Mich., 148 F.2d 329, 
affirmed 66 S.Ct. 631, 327 U.S. 463, 
90 L.Ed. 786. 

<5) Employment agency.—Yunker 
V. Abbye Employment Agency, 32 N, 
Y.S.2d 715. 

(6) Establishment engaged in the 
dyeing of yarn for use of manufac- 
turers of carpets and rugs.—^Walling 
V. Kerr, D.C.Pa., 47 P.Supp. 852. 

(7) Laundry whose employees 
were engaged in cleaning and press- 
ing garments for another laundry 
which rented garments to interstate 
customers. 

U. S.—Phillips V. Star Overall Dry 

Cleaning Laundry Co., C.C.A.N.Y., 

149 P.2d 416, certiorari denied AU 

Service Laundry Corp. v. Phillips, 

66 S.Ct. 677, 327 U.S. 780, 90 L.Ed. 

1008, rehearing denied 66 S.Ct. 

815. 327 U.S. 817, 90 L.Ed. 1040. 

K-Y.—Koerner v. Associated Linen 

Suppliers Laundry, 57 N.Y.S.2d 92, 

' 185 Misc. 123, affirmed 62 N.Y.S.2d 

774, 270 App.Div. 986. 

(8) One leasing motortrucks to 
persons, firms, and corporations for 
hire for use in both interstate and 
intra-state commerce and servicing 
such trucks.—^Walling v. John J. 
Casale, Inc., D.C.N.Y,, 61 F.Supp. 
620. 

(9) Private patrol Service engaged 
in furnishing watchmen and guard 
Service to various customers.—^Wal- 
ling V. New Orleans Private Patrol 
Service. D.C.La., 67 F.Supp. 143. 

(10) Slaughtering departmeut of 
packing house.—^WalUng v. Peoples 


Packing Co., C.C.A.Okl.. 132 P.2d 236, , 
certiorari denied Peoples Packing Co. | 
V. Walling, 63 S.Ct. 831, 318 U.S. 774, 
87 L.Ed. 1144. ! 

(11) Theater company, with re¬ 
spect to its Central executive, admin¬ 
istrative, and supply offlces.—^Walling 
V. PaTamount-Richards Theatres, D. 
C.La., 61 F.Supp. 290. 

<12) Tobacco warehouse in which 
defendant engaged in selling loose- 
leaf tobacco at public auction for 
growers, and owners thereof.—^Wal- 
ling V. Lincoln Looseleaf Warehouse 
Co., D.C.Tenn., 59 F.Supp. 601— 
Fleming v, Kenton Loose LeaJ[ To¬ 
bacco Warehouse Co., D.C.Ky., 41 
P.Supp. 255. 

27. U.S.—Mexico Public Service Co. 
V. Engel, C,C.A.N.M., 146 F.2d 636 
—Schmidt v. Peoples Telephone 
Union of Maryville, Mo., C.C.A.Mo., 
138 F.2d 13. 

Other exemptiosL 

The provision of Fair Labor Stand¬ 
ards Act, exempting switchboard op- 
erators in public telephone exchanges 
having less than five hundred sta- 
tions from application of minimum 
and overtime wage provisions, nega- 
tives congress' intent to include pub¬ 
lic telephone exchanges in term “re- 
tail or Service establishment,” as 
used in provision exempting em¬ 
ployees in such establishments.— 
Strand v. Garden Valley Telephone 
Co., D.C.Minn., 51 P.Supp. 898. 

28. U.S.—Meeker Co-op. Light & 
Power Ass’n v. Phillips, C.C.A. 
Minn., 158 F.2d 698—New Mexlco 
Public Service Co. v. Engel, C.C.A. 
N.M., 145 P.2d 636—Reynolds v. 
Salt River Valley Water Users 
Ass’n, C.C.A.Ariz., 143 F.2d 863, 
certiorari denied 65 S.Ct. 117, 323 

U. S. 764, 89 L.Ed. 611. 

29. U.S.—^Weaver v. Pittsburgh S. 
S. Co., C.C.A.Ohio, 153 P.2d 597, 
certiorari denied Rymarkiewicz v. 
Pittsburgh S. S. Co., 66 S.Ct. 1351, 
328 U.S. 858, 90 L.Ed. 1630—Wal¬ 
ling V. Keansburg Steamboat Co., 
C.C.A.N.J., 162 F.2d 405—Walling 

V. Bay State Dredging & Contract- 
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ins Co., C.C.A.Mass., 149 F.2d 346, 

certiorari denied 66 S.Ct. 140, 326 

U. S. 760, 90 L.Ed. 457—Lewrimoore 

V. Union Bag & Paper Corporation, 
D.C.Ga,, 30 P.Supp. 647, affirmed, 
C.C.A., Gall V. Union Bag & Paper 
Corporation, 116 P.2d 27, certiorari 
denied 61 S.Ct. 837, 313 U.S. 559, 
85 L.Ed. 1619. 

Origin of exemption 
Pursuant to requests made by va¬ 
rious maritime unions, the exemption 
was written into the act primarily 
to avoid conflict between the juris- 
diction over seamen already con- 
ferred on the maritime commlssion 
with respect to wages, working con- 
ditions, and manning scales on sub- 
sidized merchant ships, 46 U.S.C.A. 

§ 1131 (a), and that of the newly es- 
tablished wage and hour administra- 
tion.—^Anderson v. Manhattan Light- 
erage Corp., C.C.A.N.Y., 148 P.2d 971,' 
certiorari denied Manhattan Light- 
erage Corp. v. Anderson, 66 S.Ct. 27, 
326 U.S. 722, 90 L.Ed. 428. 

30. U.S.—^Walling v. Sternberg 
Dredging Co., D.C.Mo., 64 P.Supp. 
758. 

31. U.S.—Sternberg Dredging Co. v. 
Walling, C.C.A.MO., 158 P.2d 678— 
Walling V. Bay State Dredging & 
Contracting Co., C.C.A.Mass., 149 
P.2d 346, certiorari denied 66 S.Ct. 
140, 326 U.S. 760, 90 L.Ed. 457— 
Helena Glendale Perry Co. v. Wal¬ 
ling, C.C.A.Ark., 132 F.2d 616. 

32. U.S.—Sternberg Dredging Co. v. 
Walling, C.C.A.MO., 158 P.2d 678. 

33. U.S.—Sternberg Dredging Co. v. 
Walling, supra—^Walling v. W. D. 
Haden Co., C.C.A.Tex., 153 P.2d 
196, certiorari denied Wi D. Haden 
Co. V. Walling, 66 S.Ct. 1373, 328 

U. S. 866, 90 L.Ed. 1636—Walling 

V. Bay State Dredging & Contract¬ 
ing Co., C.C.A.Mass., 149 P.2d 346, 
certiorari denied 66 S.Ct. 140, 326 
U.S, 760, 90 L.Ed. 457—Gale v. 
Union Bag & Paper Corporation, 
C.C.A.Ga., .116 P.2d 27, certiorari 

! denied 61 S.Ct. 837, 313 U.S. 559, 85 
I L.Ed. 1619. 
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who performs, as master or subject to the control of 
the master aboard a vessel, Services rendered pri- 
marily as an aid in the operation of the vessel as 
a means of transportation,34 or who performs du- 
ties of a maritime character on a vessel in naviga- 
ble waters.35 Accordingly whether a worker is a 
seaman, as the term is commonly used, depends on 
the character of his duties as maritime or other- 
wise,36 and the mere fact that of necessity the work 
that an employee does is performed on navigable 
waters is alone not sufficient to remove him from 
the coverage of the statute.37 Where an employee 
does some nautical work, but such work is merely 
incidental and occasional, and the dominant em- 


ployment is work of another kind, the exemption 
does not apply.ss 

It has been held that the statutory exemption of 
seamen extends to employees on tug boats, perform- 
ing commercial tug Service for river boats and barge 
fleets moving in interstate commerce,®^ to employees 
on barges, whose wwk is necessary for their oper¬ 
ation, welfare, and safety, notwithstanding the 
barges lack motive power or steering gear,40 and to 
deck hands on dredges who aid in the navigation 
thereof.^i It has been held, on the other hand, 
that the exemption does not extend to barge hands 
who do a substantial amount of nonexempt work^2 
or to dredge workers whose work is essentially con- 


34 . TT.S.—^WalUng v. .Sternberg 

Dredging Co., D.C.Mo., €4 F.Supp. 
758. 

liXembera af crew 

(1) The term “seamen*" means 
memhers of the crew.—Bolan v. Bay 
State Dredging & Contracting Co., 
D.C.Mass., 48 F.Supp. 266. 

(2) Term “members of a crew” as 

used in Longshoremen’s Act, 33 U. 
S.C.A. § 902 (3) has been compared 
with, and distinguished from, the 
term “seamen” as used in the Fair 
Labor Standards Act, 29 U.S.C.A. § 
213 (a) (3).—Bolan v. Bay State 

Dredging & Contracting Co., supra. 

33. U.S.—^Helena Glendale Ferry 
Co. V. Walling, C.C.A,Ark., 132 F. 
2d 616. 

38. U.S.—Walling v. Bay State 
Dredging & Contracting Co., C.C.A. 
Mass., 149 F.2d 346, certiorari de- 
nied 66 S.Ct. 140, 326 U.S. 760, 90 
L.Ed. 457—Gale v. Union Bag & 
Paper Corporation, C.C.A.Ga., 116 
F.2d 27, certiorari denied Gale v. 
Union Bag & Paper Corporation, 
61 S.Ct. 837, 313 U.S. 559, 85 L.Ed. 
1519. 

Employees held not ezempt as sea. 
men 

(1) Cashiers in ferry company’s 
office and waiting rooms located on 
floating barge which was connected 
with shore by movable bridge, en- 
gaged principally in selling tickets, 
collecting charges, issuing receipts, 
and keeping records.—Helena Glen¬ 
dale Ferry Co. v. Walling, C.C.A. 
Ark., 132 F.2d 616. 

(2) An employee who collected 
fares, delivered tickets to passengers, 
and supervised distribution of auto- 
mobiles in movements from wharf 
to deck of an interstate ferry on the 
Mississippi river, but whose duties 
related only to the loading of the 
ferry.—Duke v. Helena-Glendale 
Ferry Co., 159 S.W.2d 74, 203 Ark. 
865, 139 A.L.R. 1404. 

37. U.S.—Sternberg Dredging Co. v. 
Walling, C.C.A.MO., 158 F.2d 678. 


A digger boat, used In unloading 
coal from vessels and not equipped 
or intended for navigation, was not 
a vessel, and night watchman em- 
ployed to guard digger boat was not 
a seaman within exception to the 
act.—Spinner v. Waterways Fuel & 
Dock Co., 41 H.E.2d 144, 70 Ohio 
App. 121. 

38. U.S.—Sternberg Dredging Co. v. 
Walling, C.C.A.MO., 158 F.2d 678— 
•Walling V. W. D. Haden Co., C.C. 
A.Tex., 153 F.2d 196, certiorari de¬ 
nied W. D. Haden Co. v. Walling, 
66 S.Ct. 1373, 328 U.S. 866, 90 L. 
Ed. 1636—Walling v. Bay State 
Dredging & Contracting Co., C.C.A. 
Mass., 149 F.2d 346, certiorari de¬ 
nied 66 S.Ct. 140, 326 U.S. 760, 90 
L.Ed. 457—Knudsen v. Lee & Sim- 
mons, D.C.N.T., 68 F.Supp. 538. 

39. U.S.—Walling v. West Ky. Coal 
Co., D.C.Tenn., 60 F.Supp. 681. 

40. U.S.—Gale v. Union Bag & Pa¬ 
per Corporation,' C.C.A.Ga., 116 F. 
2d 27, 61 S.Ct. 837, 313 U.S. 559, 85 
L.Ed. 1519—Jordan v. American 
Oil Cq,„ D.C.R.I., 51 F.Supp. 77. 

Duties 

Barge tenders, who were employed 
on pulpwood barges which were op- 
erated on inland waterways and were 
towed by tugs, and whose duties re- 
quired them to see that barges were 
loaded evenly and not too near the 
edge, and to keep barges clean and 
to watch out for fire and to pump the 
bilge water when necessary, and to 
help in putting out the anchor and in 
tying the boat moorings, and who 
had no duty in connection with navi¬ 
gation but were subject to orders of 
captain of tug when in tow, were 
seamen so as to be exempt from min¬ 
imum wage and maximum hour pro- 
visions of act.—^Lowrimoore v. Union 
Bag & Paper Corporation, D.C.Ga., 30 
F.Supp. 647, affirmed, C.C.A., Gale v. 
Union Bag & Paper Corporation, 116 
P.2d 27, certiorari denied 61 S.Ct. 837, 
313 U.S. 659, 85 L.Ed. 1519. 

,41. U.S.—Bolan v. Bay State Dredg- 
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ing & Contracting Co., D.C.Mass., 
48 F.Supp. 266. 

Employmezit by day 

Fact that deck hand on a dredge 
was employed by day and for the 
most part ate and slept ashore did 
not necessarily prevent him from be- 
ing a seaman and member of a crew, 
so as to be exempt.—^Bolan v. Bay 
State Dredging <& Contracting Co., 
supra. 

42. U.S.—Anderson v. Manhattan 
Lighterage Corporation, C.C.A.N.T., 
148 P.2d 971, certiorari denied 
Manhattan Lighterage Corp. v. An¬ 
derson, 66 S.Ct. 27, 326 U.S. 722, 90 
L.Ed. 428—^Nelson v. Agwilines, 
Inc., D.C.N.Y., 70 F.Supp. 497. 

Ratio of nautical to longshore duties 
“Substantial,” as used in wage and 
hour admlnistrator's interpretive 
bulletin excluding from wage and 
hour provisions of the Fair Labor 
Standards Act barge tenders on non- 
self-propelled barges who do a sub¬ 
stantial amount of nonexempt work, 

I such as loading and unloading and 
activities relative thereto, denotes a 
comparison based on a ratio of nauti¬ 
cal to longshore duties.—^Anderson v. 
Manhattan Lighterage Corp., C.C.A. 
N.Y., 148 F.2d 971, certiorari denied 
Manhattan Lighterage Corp. v. An- 
dersen. 66 S.Ct. 27, 326 U.S. 722, 90 
L.Ed. 428. 

Handling of caxgo 

(1) Employee on a barge who 
spent by far the greater part of his 
time in supervising, checking, and 
facSlitating loading or unloading of 
cargo, and not merely caring for his 
barge and attending to her moorings 
was a “harbor worker"’ and not a 
“seaman” exempt from provisions of 
act.—McCarthy v. Wright & Cobb 
Lighterage Co., C.C.A.N.Y., 163 F.2d 
92. 

(2) Bargee who was employed on 
a lighter without means of self-pro- 
pulsion and who spent most of his 
time in stevedoring work in connec¬ 
tion with loading and ‘discharging 
cargo was within the coverage of act 
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nected with excavation and not with navigation.^^ 
A person who worked on steamships during the fit- 
out and sailing seasons, and until the end of lay-up 
periods, and who worked, ate, and slept aboard ships 
during that time, has been held a seaman during the 
entire period of his emplcyment.*^^ 

§ 151(16). - Employees Engaged in 

Catching, Taking, or Harvest- 
ing of Aquatic Forms of Animal 
and Vegetable Life 

"Employees engaged in the catching, taking, or har- 
vestlng of fish or other aquatic forms of animal and vege¬ 
table llfe are exempted from the requirements of the 
Fair Labor Standards Act as to minimum wages and 
overtime pay. * 

The Fair Labor Standards Act § 13 (a) (5), 29 
U.S.CA, § 213 (a) (5), exempts from its require¬ 
ments as to minimum wages and overtime pay em¬ 
ployees employed in the catching, taking, harvest- 
ing, cultivating, or farming of any kind of fish, 
shellfish, crustacea, sponges, seaweeds, or other 
forms of animal and vegetable life, including the 
going to and returning from work,^^ and including 
cmplojnnent in the loading, unloading, or packing of 
such Products for shipment or in propagating, Proc¬ 
essing, marketing, freezing, canning, curing, stor- 
ing, or distributing the above products or byproducts 


thereof.'^® The manifest purpose of the exemption 
was to except such activities or operations connected 
with the maritime pursuits described as were con- 
trolled or materially infiuenced by natural factors or 
elements,47 and in accordance with the general rule 
as to construction of exemptions from the statute, 
discussed supra § 151 (11), it has been held that 
the exemption must be strictly construed.^^ 

The term “processing’^ in the exemption provi- 
sion must be construed in accordance with the con- 
text and the legislative intent,^^ and refers to the 
immediate operations on shore which are necessary 
to make the catch or take marketable and not man- 
ufacturing operations having no immediate or nec¬ 
essary relationship in time to the catch or take, such 
as the making of buttons ‘from shells.^O 

§ 151(17). - Employees Engaged in Agri- 

culture 

The Falp Labor Standards Act exempts persons em¬ 
ployed in agrlculture from its provislons as to minimum 
wages and overtime pay, and the term “agrlculture’» is 
defined as farming in all its branches. 

The Fair Labor Standards Act § 13 (a) (6), 29 
U.S.CA. § 213 (a) (6), expressly excludes from 
its requirements as to minimum wages and overtime 
pay any person employed in agriculture.^i Such 


and not a "seaman.”—Knudsen v. 
Lee & Simmons, Inc., C.C.A.N.T., 163 
F.2d 95. 

43. U.S.—Sternberg Dredging Co. v. 
Walling, C.C.A.MO., 15S F.2d 678— 
TValling v. Bay State Dredging & 
Contracting Co., C.C.A.Mass., 149 
F.2d 346, certiorari denied 66 S.Ct. 
140, 326 U.S. 760, 90 L.Ed. 457— 
Walling V. Great Lakes Dredge & 
Dock Co., C.C.A.I11., 149 F.2d 9, cer¬ 
tiorari denied 66 S.Ct. 140, 326 U.S. 
760, 90 L.Ed. 457. 

44. U.S.—^Weaver v. Pittsburgh S. 
S. Co., C.C.A.Ohio, 153 F.2d 597, 
certiorari denied Rymarkiewicz v. 
Pittsburgh S. S. Co., 66 S.Ct. 1351, 
328 U.S. 858, 90 L.Ed. 1630. 

Mooring intervals 

If employees hlred for first time 
during mooring intervals to repair 
vessel signed articles as seamen and 
continued to work on vessel in ensu- 
ing 'navigation period, they would be 
"seamen” exempt from benefits of 
Fair Labor Standards Act, but, if 
they did not sign articles and were 
employed only during the mooring 
interval, the exemption clause would 
not be applicable.—^Walling v. Keans- 
burg Steamboat Co., C.C.A.N.J., 162 
P.2a 405. 

45. U.S.—^Waller v. Humphreys, C.C. 
A.Miss., 133 F.2d 193. 


Sredgiug of shells 

The provision of the act exempting 
persons engaged in taking, catching, 
and harvesting acquatic animals and 
plants does not include those who 
dredge shells which are the remains 
of life long ceased.—^Walling v. W. D. 
Haden Co.. C.C.A.Tex., 153 P.2d 196, 
certiorari denied W. T>, Haden Co. v. 
Walling, 66 S.Ct. 1373, 328 U.S. 866, 
90 L.Ed. 1636. 

46. U.S.—Fleming v. Hawkeye Pearl 

Button Co„ C.C.A,Iowa, 113 P.2d 

52. 

Held withixL exemption 

(1) Plaintiffs who were employed 
at night by seafood packing and 
Processing piant to raise steam on 
boilers with which to cure shrimp 
and oysters and to notify other em¬ 
ployees at the proper hour by blow- 
ing a whistle and to cool off and 
wash out the boilers when plaintiffs 
came on duty and to mix brine for 
the next Processing.—^Waller v. 
Humphreys, C.C.A.Miss., 133 F.2d 
193. 

(2) Employee, engaged in driving 
truck in interstate and intra-state 
commerce, for purpose of loading, 
unloading, and delivering fish and 
sea food and also in handling, mak¬ 
ing ready, and preparing for ship¬ 
ment the sea food handled by em- 
ployer and sold by it to Wholesale 
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and retail dealers.—Johnson v. John¬ 
son & Co., D.C.Ga., 47 F.Supp. 650. 
Exemption held not applicable 

(1) Generally.—Walling v. Public 
Quick Freezing & Cold Storage Co., 
D.C.Fla., 62 F.Supp, 924. 

(2) Employer engaged in manufac- 
ture and sale of boxes and barrels 
used for shipment of crabmeat and 
oysters in interstate commerce was 
not engaged in catching, taking, har¬ 
vesting, etc., of fish, sponges, or oth¬ 
er forms of animal and vegetable life 
including loading and packing of 
such Products for shipment.—Dize v. 
Maddrix, C.C.A.Md., 144 F.2d 584, af- 
firmed 65 S.Ct. 895, 324 U.S. 697, 89 
L.Ed. 1296. 

47. U.S.—Fleming v. Hawkeye Pearl 
Button Co., C.C.A.Iowa, 113 F.2d 
52. 

48. U.S.—^Fleming v. Hawkeye Pearl 
Button Co., supra. 

49. U.S.—Fleming v. Hawkeye Pearl 

Button Co., supra. ^ 

50. U.S.—^Fleming v. Hawkeye Pearl 
Button Co., supra. 

51 . U.S.—Damutz v. William Pinch- 
beck, Inc., C.C.A.Conn., 158 F.2d 
882—Bowie v. Gonzalez, C.C.A. 
Puerto Rico, 117 P.2d 11. 

Exemption for persons employed in 
Processing agricultura! products 
see infra § 151 (19). 
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exemption must be strictly construed in order to 
carry out the remedial purpose of the statute,^2 but 
it also must be given due effect in the case of em- 
ployments within its terms.^^ 

The term “agriculture’^ as used in the exemption 
provision is defined in another provision of the act, 
§ 3(f), 29 U.S.CA. § 203 (f), as meaning farming 
in ali its branches,54 including, among other things, 
the cultivation and tillage of the soil, dairying, the 
production, cultivation, growing, and harvesting of 
any agricultural or horticultural commodities,®^ the 
raising of livestock, bees, fur-bearing animals, or 
poultry,56 and any practices, including any forestry 
or lumbering operations, performed by a farmer or 


on a farm as an incident to, or in conjunction with, 
such farming operations, including preparation for 
market, delivery to storage or to market or to car- 
riers for transportation to market.5'7 The word “ag- 
riculture” as so defined was intended to cover much 
more than what might be called ordinary farming 
activity,^^ and the scope of such definitiori may not 
be narrowed by applying different definitions of the 
word contained in other statutes.^® However, the 
broad statutory definition should not be extended by 
construction to exempt laborers from the provisions 
of the act unless they are in fact employed in agri- 
culture.®*^ 

An operation to be exempt from the application 


Reasou for ezemptiou i 

(1) The manifest reason underly- 
ing the exemption is a recognition of 
the seasonal nature of the occupa- 
tion.—Dye v. Mcintyre Floral Co., 
144 S.W.2d 752, 176 Tenn. 527. 

(2) The exemption was adopted 
hecause agricultural labor was not 
subject to the usual evils of sweat- 
shop conditions and long hours in- 
doors at low wages and any attempt 
to regulate such wages would pre- 
sent a difflcult problem in view of 
the fact that a substantial part of a 
farm laborer’s income is for board 
and room.—Bowie v. Gonzalez, C.C.A. 
Puerto Rlco, 117 F.2d 11—Jordan v. 
Stark Bros. Nurseries Orchards 
Co., D.C.Ark., 45 P.Supp. 769, 

52. U.S.—Damutz v. 'William Pinch- 
beck, Inc., C.C.A.Conn., 158 P.2d 
882. 

53. U.S.—Damutz v. William Pinch- 
beck, Inc., supra. 

54. U.S.—^Walling v. Peacock Corp., 
D.C,Wis., 68 P.Supp. 880. 

55. U.S.—Vives v. Serralles, C.C.A. 
Puerto Kico, 145 P,2d 552. 

EarvdstizLg 

(1) An interpretati ve bulletin 
promulgated by the administrator of 
the wage and hour division deflning 
“harvesting" to include all operations 
customarily performed in connection 
with removai of crops by farmers 
from their growing position in the 
fleld is of some evidentiary value in 
determining whether sugar cane 
workers were exempt from act as 
agricultural workers.—^Vives v. Ser¬ 
ralles, supra, 

(2) Employees who worked on su¬ 
gar farms other than the one on 
which employer's sugar mill was lo- 
cated, who were engaged in laying 
portable tracks and moving them 
from one field to another, loading 
Steel cars, portable track cars or ox- 
carts in the field, picking up cane 
dumped by ox-carts and loading rail- 
road cars at the sidings, etc., were 
not engagefd in transportation but 
were engaged in “harvesting" and 


were agricultural laborers exempt 
from operation of act.—^Vives v. Ser¬ 
ralles, supra. 

Production 

(1) The Word “production" used in 
provision defining the term “agricul- 
ture" refers to that which is derived 
and produced from the soil, such as 
any farm produce.—Bowie v. Gon¬ 
zalez, C.C.APuerto Rico, 117 P2d 11. 

(2) The grinding and Processing 
operation through which sugar cane 
goes and which results in the produc¬ 
tion of ravr sugar, are the Processing 
of agricultural products and not the 
production of them, and hence em¬ 
ployees engaged in sugar mills and 
transportation facilities w^ere not ex- 
cluded from the benefits of the act. 
—Bowie V. Gonzalez, supra. 

(3) An employee who fired boilers 
which supplied heat for greenhouses 
and for sterilization of soil in which 
plants were grown indoors from 
seedlings by Wholesale florist produc- 
ing cut flowers from such plants, 
was engaged in production of horti¬ 
cultural commodity and hence was 
agricultural employee.—^Damutz v. 
William Pinchbeck, Inc., C.C.A.Conn., 
158 F.2d 882. 

56. U.S.—Miller Hatcheries v. Boy- 
er, C.C.AIowa, 131 F.2d 283. 

Employees held not within definition 
U.S.—^Walling v. Friend, C.C.A.Mo„ 
156 P.2d 429. 

Conunercial hatchery 
The corporate operator of a com- 
mercial chicken hatchery, located in 
a City and selling its baby chicks to 
farmers and poultry raisers, w^as en¬ 
gaged in raising of poultry within 
section of act defining “agriculture.” 
—Miller Hatcheries v. Boyer, C.C.A. 
lowa, 131 F.2d 283. 

57. U.S.—^Bowie v. Gonzalez, C.C.A. 
Puerto Rico, 117 F.2d 11. 

Tenn.—Dye v. Mcintyre Floral Co., 
144 S.W.2d 752, 176 Tenn. 527. 
Timber and sawmill operations 
During period in which defendant's 
timber and sawmill operations were 
incidental to clearing of his land for 
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farming operations, defendant*s em¬ 
ployees were employed in agriculture 
within exceptive provisions of the 
act.—Ridgeway v. Warren, D.C. 
Tenn.,-60 P.Supp. 363. 

58. U.S.—Damutz v. William Pinch¬ 
beck, Inc., C.C.A.Conn., 158 P2d 
882. 

Types of Work 

Provision of the Fair Labor Stand- 
ards Act exempting those engaged in 
agriculture, including those engaged 
in tilling of the soil, dairying, and 
the production, growing or harvest¬ 
ing of any agricultural or horticul¬ 
tural commodities, Intended to in¬ 
clude in the agricultural exemptions 
men who were engaged in the ordi¬ 
nary type of farm in types of work 
more llke that of their brothers in 
the City factories than like that of 
the agricultural laborer of fifty years 
ago,—Damutz v. Wm, Pinchbeck, 
Inc., D.C.Conn., 66 F.Supp. 667, af- 
firmed, C.C.A., 158 P2d SS2. 

59. U.S.—Damutz v. William Pinch¬ 
beck, Inc., C.G.A.Conn., 158 F.2d 
882. 

60. U.S.—Jordan v. Stark Bros. 
Nurseries & Orchards Co.. D.C. 
Ark., 45 F.Supp. 769. 

Seld not exempt 

(1) Employees of co-operatives dis- 
tributing electricity to persons en¬ 
gaged in farming and Processing oc- 
cupations.—Meeker Co-op. Light & 
Power Ass"n v. Phillips, C.C.A.Minn., 
158 P.2d 698. 

(2) Employees of cotton compress- 
ing plaht.—Byus v. Traders Com- 
press Co., D.C.Okl., 59 P.Supp. 18. 

(3) Employees of sugar mill own- 
ers so far as they are engaged in the 
transportation of sugar cane from 
a farm owned by a*n independent 
colono and in the repair and mainte- 
nance of transportation facilities.— 
Calaf V. Gonzalez, C.C.A.Puerto Rico, 
127 P.2d 934—Bowie v. Gonzalez, C.C. 
APuerto Rico, 117 P.2d 11. 

(4) Employees of tobacco ware- 
house engaged in selling looseleaf to¬ 
bacco at Public auction for growers 
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of the statute under the definition of ‘‘agriculture*’ 
contained therein must be a farming operation or in¬ 
cident to farming,®! and what is incident to farming 
must be determined on the basis of all pertinent 
facts, keeping in mind the purpose of the act and 
the circumscribed nature of exemptions.®^ The 
mere fact that owners of farms are also owners 
of mill and transportation facilities does not make 
transportation an incident to farming within the ex- 
emption of the statute,®® and, where the employees 
engaged in transportation of agricultural products 
and in the repair and maintenance of transporta¬ 
tion facilities are employed by the mill and do no 
agricultural work, the transportation is incidental 
to the milling, and not incidental to farming, so as 
to subject such employees to the operation of the 
statute.®^ Where an employer’s business regularly 
involves the handling of commodities grown by oth- 
ers, those activities are not a practice incidental to 
farming, even though the handling and processing 
of his own grown commodities would be incidental 
to his farming operations.®® It has been held, how- 
ever, that if the employer is primarily engaged in 
handling commodities grown by himself, the exemp- 
tion may apply although a negligible portion of his 
business involves commodities grown by others.®® 

The employees of a nursery or greenhouse which 
grows plants, flowers, and trees, prepares them for 


market, and sells them have been held exempt as 
engaged in agriculture,®*^ but employees engaged in 
the storing, wrapping, and shipping of finished 
nursery stock purchased by the employer from other 
establishments have been held not exempt,®® al¬ 
though there is some authority apparently to the 
contrary.®® Where an employer operating a green¬ 
house handles some products not grown by himself, 
but such outside purchases are merely incidental to 
the main business and constitute but a small per cent 
of the total, his employees are exempt from the 
act*^® 

§ 151(18). -Employees of Electric Rail- 

ways or Local Trolley or Motor- 
bus Carriers 

Employees of electric railways or local trolley or 
motorbus carriers are exempted from requirements of the 
Fair Labor Standards Act as Io minimum wages and 
overtime pay. 

Under a provision of the Fair Labor Standards 
Act § 13 (a) (9), 29 U.S.C.A. § 213 (a) (9), the re¬ 
quirements of the statute with respect to minimum 
wages and overtime pay do not apply to employees 
of a Street, suburban, or interurban electric railway, 
or local trolley or motorbus carrier.'^! Such ex- 
emption must be strictly construed to carry out the 
purposes and intent of the statute.'^2 The term **lo- 
cal carrier” does not refer to one whose opera- 


and owners thereof.—Walling v. Lin¬ 
coln Looseleaf Warehouse Co., D.C 
Tenn., 69 F.Supp. 601. 

(5) Incorporated, co-operative 
peach growers' association and its 
employees who graded, packed and 
sold fresh peaches.—^Walling v. Mc- 
Cracken County Peach Growers 
Ass’n, D.C.Ky., 50 F.Supp. 900. 

(6) Live stock commission firm’s 
clerical employees, who prepared 
statements for sellers showing gross 
proceeds of sales, flrm's commissions, 
and other expenses and paid sellers 
their amount due.—^Walling v. 
Friend, aC.A.Mo., 156 F.2d 429. 

61. U.S.—Calaf v. Gonzalez, C.O.A. 
Puerto Rico, 127 P.2d 934—Bowie 
V. Gonzalez, C.C.A.Puerto Rico, 117 
F.2d 11—^Walling v. Peacock Corp., 
L.aWis., 68 F.Supp. 880—Walling 
V. McCracken County Peach Grow¬ 
ers Ass^n, D.C.Ky., 50 F.Supp. 900. 
ProcesslnfiT sugar cana 

Sugar producers who processed 
sugar cane of certain farmers, and 
as compensation for hauling the cane, 
and extracting the sugar therefrom, 
received approxlmately thirty-five 
per cent of the raw sugar produced 
from such cane, were not, in proc- 
eofiing the cane, performing an op- 
eratloii as an incident to producers' 
own farming operatlons, so as to ez- 


empt them from the wage provisions 
of the act.—Bowie v. Gonzalez, C.C. 
A.Puerto Rico, 117 F.2d 11. 

62. U.S.—Calaf v. Gonzalez, C.C.A. 
Puerto Rico, 127 F.2d 934. 

63. U.S.—Calaf V, Gonzalez, supra. 

64. U.S.—Calaf v, Gonzalez, supra 

65. U.S.—^Walling v. Peacock Corp., 
D.aWis., 58 F.Supp. 880. 

66. U.S.—Damutz v. William Pinch- 
beck, Inc., C.C.A.Conn., 158 F.2d 
882. 

67. U.S.—Jordan v. Stark Bros. 
Nurseries & Orchards Co., D.C.Ark., 
45 F.Supp, 769. 

Smployees of store 
Where employer engaged in agri- 
culture in operation of a greenhouse 
and dower gardens maintained a 
. store about four miles from green¬ 
house, in which store produce was 
sold at Wholesale and retail, and the 
I eight employees at store consisted of 
truckers, designers, and ofRce work- 
ers, such employees were exempt 
from act as being engaged in prac- 
tices incident to or in conjunction 
with farming operations.—Walling 
V. Rocklin, C.C.A.lowa, 132 P.2d 3. 

68. U.S.—Jordan v. Stark Bros. 
Nurseries & Orchards Co., D.C.Ark., 
45 F.Supp. 769. 
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66. Tenn.—^Dye v. Mclntyre Ploral 
Co., 144 S.W.2d 762, 176 Tenn. 627. 
Handling commodities for market 
Where employer was engaged in 
operating a large nursery and green¬ 
house and bought and contracted for 
and had shipped to it many items 
usual to nursery business consisting 
of shrubs, plants, trees, seeds, etc., 
employees who were employed in 
each of such operations were en¬ 
gaged in handling agricultural or 
horticultural commodities for market 
within exemption provisions of act. 
— ^Dye V. Mclntyre Floral Co., supra. 

70. U.S.—Walling v. Rocklin, C.C.A^ 
lowa, 132 P.2d 3. 

71. U.S.—Gillette v. Rockland 
Coaches, C.C.A.N.T., 142 P.2d 616— 
Conley v. Valley Motor Transit 
Co., C.C.A.Ohio, 139 P.2d 692— 
Walling V. Connecticut Co., D.C. 
Conn., 62 F.Supp. 733, affirmed, C. 
C.A., 154 P.2d 652, certiorari dis- 
missed Connecticut Co. v. Walling, 
67 S.Ct. 24, 329 U.S. 667, 91 L.Ed. 


72. U.S.—Walling v. Connecticut 
Co., D.C.Conn., 62 F.Supp. 733, af¬ 
firmed, C.C.A,, 154 F.2d 652, cer¬ 
tiorari dismissed Co'nnecticut Co. 
V. Walling, 67 S.Ct 24, 329 U.S. 
667, 91 L.Ed. -w 
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tions are solely intra-state,^^ and the word '"local” 
as used in the statute is not confined in its geograph- 
ical aspect to operations adjacent to or within a 
commercial zone, but is used with reference to op¬ 
erations in commerce.74 

It has been held that the exemption extends to 
employees of a local carrier engaged in producing 
electricity solely for operation of the local trans- 
portation system,*^® but where a substantial portion 
of the electricity is produced for other purposes the 
employees are not exempt/® since the exemption 
may not be extended to an otherwise nonexempt 
business in which the employer regularly and sub- 
stantially engages merely because the employer*s 
Principal business is exempt.'^'^ 

Exemption of employees of motor carriers subject 
to regulations of Interstate Commerce Commission 
is discussed infra § 151 (20). 

§ 151(19). - Employees Engaged in Proc¬ 

essing Agricultural Products 

a. Exemption from all requirements of 

act 

b. Exemption from overtime provisions 

a. Exemption from All RecLidrements of Act 

An exemption from the requirements of the Falr 
Labor Standards Act- as to minimum wages and over¬ 


time pay exists for persons empioyed within the area of 
production in the handiing, packing, storing, or prepar- 
ing in their raw or natural state of agricultural or horti- 
cultural commodities for marketf and the application of 
the exemption depends solely on the character of the 
Services of the particular employee, and on the location 
or piace of employment with relation to the area of pro¬ 
duction of the agricultural commodity. 

The Fair Labor Standards Act § 13 (a) (10), 29 
U.S.C.A. § 213 (a) (10), exempts from its require¬ 
ments as to minimum wages and overtime pay per¬ 
sons empioyed within the area of production, as de- 
fined by the administrator, engaged in the handiing, 
packing, storing, ginning, compressing, pasteurizing, 
drying, preparing in their raw or natural state, or 
canning of agricultural or horticultural commodi¬ 
ties for market, or in making cheese or butter or 
other dairy products.^S The exemption creates an 
exception to the general scope of the act and is sub¬ 
ject to striet construction,79 but in cases in ■which it 
is applicable it must be given effect.^^^ The appli¬ 
cation of the exemption depends solely on the char¬ 
acter of the Services of the particular employee, and 
on the location or place of employment with rela¬ 
tion to the area in which are produced the agricul¬ 
tural commodities on which the Services of the em¬ 
ployee are performed,^! and the administrator is not 
authorized to make any definition or to prescribe any 
limitation on the operation of the exemption except 

to define “area of production.’’^^ 


73. U.S.—Gillette v. Rockland 

Coaches, D.C.N.Y., 50 P.Supp. 617, 

affirmed, C.C.A., 142 F.2d 616. 

**It seems to have been the inten- 
tion to extend the exemption to all 
'carriers ■who do a local business re- 
gardless of the fact that such busi¬ 
ness might extend into different 
cities and States. The growth of 
■communities is controlled by geo- 
graphic and economic influences and 
■frequently overruns arbitrary mu- 
nicipal and state boundaries. It 
seems that the Fair Labor Standards 
Act recognized this fact and excluded 
from its provisions such operations 
as are local to any community.”— 
Valley Motor Transit Co. v. Conley, 
D.C.Ohio, 49 F.Supp. 751, afflrmed, 
C.C.A., Conley v. Valley Motor Trans¬ 
it Co., 139 F.2d 692. 

Held “local” carriers 

(1) A transit company "which op- 
erated buses bet'W’een municipalities 
in Rockland county, N. Y., Bergen 
county, N. J., and New York City, all 
operations being within about twen- 
ty-five miles from New York City, 
and which furnished transportation 
mainly to commuters to New York 
■City.—Gillette v. Rockland Coaches, 

B. C.N.Y., 50 P.Supp. 617, affirmed, C. 

C. A.. 142 P.2d 616. 

(2) A transit company which op- 
erated busses between Steubenville, 


Ohio, and Beaver, Pennsylvania, and 
furnished transportation mainly to 
workers, school children, shoppers, 
and commuters, and which charged 
its fares according to zones rather 
than by mileage and maintained a 
Service which was local in character 
as indicated by number of slops for 
taking on and discharging passen- 
gers.—^Valley Motor Transit Co. v. 
Conley, D.C.Ohio, 49 F.Supp. 751, af¬ 
firmed, C.C.A., Conley v. Valley Mo¬ 
tor Transit Co., 139 F.2d 692. 

74. U.S.—Gillette v. Rockland 
Coaches, D.C.N.Y., 50 F.Supp. 617, 
affirmed, C.C.A., 142 P.2d 616. 

75. U.S.—Walling v, Connecticut 

Co., C.O.A.Conn., 154 F.2d 652, cer¬ 
tiorari dismissed Connecticut Co. 
V. Walling, 67 S.Ct. 24. 329 U.S. 
6'67, 91 L.Ed. -. 

76. U.S.—^Walling v. Connecticut 

Co., D.C.Conn., 62 P.Supp. 733, af¬ 
firmed, C.C.A., 164 F.2d 652, cer¬ 
tiorari dismissed Connecticut Co. v. 
Walling, 67 S.Ct. 24, 329 U.S. 667, 
91 L.Ed. - 

77. U.S.—^Walling v. Connecticut 

Co., D.C.Conn., 62 F.Supp. 733, af¬ 
firmed, C.C.A., 154 P.2d 662, cer¬ 
tiorari dismissed Connecticut Co. v. 
Walling, 67 S.Ct 24, 329 U.S. 667, 
91 L.Ed. - 

78. U.S.—Addison v, Holly Hili 
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Pruit Products, Fla., 64 S.Ct 1215, 
322 U.S. 607, 88 L.Ed. 1488, 163 
A.L.R. 1007, rehearing denied 65 
S.Ct 27, 323 U.S. 809, 89 L.Ed. 645 
—Holt V. Barnesville Farmers El¬ 
evator Co., C.C.A.Minn., 145 F.2d 
250, certiorari denied 65 S.Ct. 857, 
324 U.S. 858, 89 L.Ed. 1416—-Wall- 
ing V. McCracken County Peach 
Growers Ass'n, D.C.Ky., 50 P.Supp. 
900—^Fleming v. Farmers Peanut 
Co., D,C.Ga., 37 F.Supp. 628, af¬ 
firmed, C.C.A., 128 P.2d 404—Red- 
lands Foothill Groves v. Jacobs, D. 

C. Cal., 30 F.Supp. 995. 

Held not withlxL exemption 

U.S.—Bowie V. Gonzalez, C.C.A.Puer- 
to Rico, 117 P.2d 11—Phillips v. 
Meeker Co-op. Light & Power 
Ass^n, D.C.Minn., 63 P.Supp. 733— 
Gordon v. Paducah Ice Mfg. Co., 

D. C.Ky., 41 F.Supp. 980. 

75. U.S.—^Abram v. San Joaquin 
Cotton Oil Co., D.C.Cal., 46 F.Supp. 
969. 

80. U.S.—Fleming v. Farmers Pea¬ 
nut Co., D.C.Ga., 37 P.Supp. 628, 
afflrmed, C.C.A., 128 P.2d 404. 

81. U.S.—Fleming v. Farmers Pea¬ 
nut Co., supra. 

82. U.S.—^Fleming v. Farmers Pea¬ 
nut Co., C.C.A.Ga., 128 P.2d 404— 
Clark v. Jacksonville Compress 
Co., D,C.Tex., 45 P.Supp. 43. 
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In order to come within the exemption, the em- 
ployee must be engaged in work of the kind speci- 
fied in the statute, involving agricultural or horti- 
ciiltural commodities in their primitive state,and 
the exemption does not apply to labor employed in 
the process of transformation from the primitive 
product to an artificial product, the raw and natural 
character having been eliminated.s® 

Arca of production. In order to come within the 
exemption provided by the statute, the employment 


must exist within the area of production o£ the com¬ 
modi ty as fixed by a valid regulation of the admin¬ 
istrator,^® and it has been held that the area of pro¬ 
duction maywary according to the particular com- 
modity and the particular section of the country.®*^ 
The statute casts on the administrator the authority 
and duty to define the term “area of production” of 
agricultural commodities with reference to which 
the exemption in subsidiary employments may oper- 
ate,®S and to the extent that his regulations proper¬ 


as. U.S.—Silgaro v. Port Compress 

Co., D.C.Tex., 45 P.Supp. 88. 

Wor3c held of ezempt nature 

(1) Employer e-ngaged in business 
of crushing and otherwise manipulat- 
ing cotton seed for purpose of ex- 
tracting cottonseed oil and produc- 
ing cake meal.—Abram v. San Joa- 
quin Cotton Oil Co., D.C.Cal., 46 F. 
Supp. 969. 

(2) Grain elevator company which 

received, weighed, tested, graded, 
cleaned, stored, and loaded grain.— 
Holt V. Barnesville Farmers Elevator 
Co., C.G.A.Minn., 145 P.2d 250, cer¬ 
tiorari denied 65 S.Ct. S57, 324 U.S. 
S58, 89 L.Ed. 1416—Remington v. 

Shaw, D.C.Mich., 52 P.Supp. 465. 

(3) Nonproflt co-operative associa¬ 
tione engaged in picking and packing 
citrus fruit.—^Redlands Foothill 
Groves v. Jacobs, D.C.Cal., 30 P.Supp. 
995. 

(4) Shelling peanuts even though 
done by machinery and off the pro¬ 
duci ng farm and by one not a farm¬ 
er.—Fleming v. Farmers Peanut Co., 
C.C.A.Ga., 128 P.2d 404. 

<5) Work in a gristmill.—^Ander- 
son v. Meachara, 8 S.E.2d 459, 62 Ga. 
App. 145. 

Work held not of exempt natTire 

(1) Employer engaged in com- 
pressing but not in ginning cotton 
and an employee performing the du- 
ties of a general utiiity laborer were 
not exempt under provision exempt- 
ing employees of an employer en¬ 
gaged in the ginning and compress- 
ing of cotton.—Silgaro v. Fort Com¬ 
press Co., D.C.Tex., 45 P.Supp. 88. 

(2) Employee whose work consist- 
ed entirely of servicing equipment 
used in the transportation, distribu- 
tion, and sale of ice cream after the 
Processing had been completed was 
not engaged in handling, etc., agri¬ 
cultural commodities In their raw 
or natural state, nor was he engaged 
In the making of any dairy products 
within meaning of provision exclud- 
ing from overtime provisions of the 
Fair Labor Standards Act individuals 
engaged in such work.—Colbeck v. 
Dairyland Creamery Co., S.D., 17 N. 
W.2d 262. 

Additio^al duties 

Where employees had duties in ad- 


dition to “handling, packing, drying" 
agricultural commodities for market, 
they did not fall within provision ex- 
empting from minimum wage and 
overtime compensation provisions of 
act persons employed within area 
of production exclusively engaged in 
“handling, packing, drying" agricul¬ 
tural commodities for market.— 
Walling v. Peacock Corp., D.C.Wis., 
5S P.Supp. 880. 

84. TJ.S.—^Abram v. San Joaquin 

Cotton Oil Co., D.aCal., 46 P.Supp. 

969. 

Activity classed. as agricultural la^ 
hor 

In order to authorize the exemp¬ 
tion, the preparation of commodity 
must bear such a proximity to its 
raw or natural state that the activity 
involved will be classified as agricul¬ 
tural labor within the contemplation 
of the act.—^Abram v. San Joaquin 
Cotton Oil Co., supra. 

The peaaut is an agricultural com¬ 
modity, both before and after proc¬ 
ess of shelling is performed, within 
meaning of provision of act.—Flem¬ 
ing V. Farmers Peanut Co., C.C.A.Ga., 
128 F.2d 404, 

Poultry 

The handling of poultry for mar¬ 
ket is not included in the handling 
of agricultural commodities for mar¬ 
ket, within meaning of provision ex- 
empting the handling of agricultural 
commodities for market from the 
wage and hour provisions of the act. 
—Stratton v. Farmers Produce Co., 
C.C.A.Ark., 134 P.2d 825. 

SzemptioiL held uot applicable 

(1) Sugar producers’ employees 
who were employed in mills and 
transportation Service of the pro¬ 
ducers were not exempt, since Proc¬ 
essing of sugar is not expressly men- 
tioned in the statute and production 
of raw sugar is not the preparation 
of an agricultural commodity in its 
raw or natural state.—Bowie v. Gon- 
zalez, C.C.A.Puerto Rico, 117 P.2d 11. 

(2) Exemption was intended to ap¬ 
ply only to such activities as wash- 
ing and grading agricultural prod¬ 
ucts after full growth had been at- 
tained and did not exempt from the 
act one engaged in furnishing heat 
to commercial greenhouses, appar- 
ently including the packing room.— 
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Damutz v. Wm. Pinchbeck, Inc., D.C. 
Conn., 66 F.2d 667, affirmed, C.C.A., 
158 F.2d 882. 

85. U.S.—^Abram v. San Joaquin 
Cotton Oil Co., D.C.Cal., 46 P.Supp. 
969. 

IdaxLipulating flax seed 

The exemption did not apply to 
6mployer's business of crushing gund 
otherwise manipulating flax seed and 
other oil producing vegetable com¬ 
modity for purpose of extracting 
merchantable oil and producing cake 
meal.—Abram v. San Joaquin Cotton 
Oil Co., D.C.Cal., 49 P.Supp. 393— 
Abram v. San Joaquin Cotton Oil Co., 
'D.aCal., 46 P.Supp. 969. 

86. U.S.—^Walling v. Peacock Corp., 
D.C.Wis., 58 P.Supp. 880. 

Bmployment held within area of pro., 
ductlon 

U.S.—Byus V. Traders Compress Co., 
D.C.Okl., 59 P.Supp, 18—Silgaro v. 
Port Compress Co., D.C.Tex., 45 P. 
Supp. 88—Clark v. Jacksonville 
Compress Co., D.C.Tex., 45 P.Supp. 
43. 

Tex.—Carpenter v. Waxahachie Cot¬ 
ton Warehouse, Civ.App., 162 S.W. 
2d 139, error refused. 

XSmployment held not within area of 
production 

U.S.—^Walling v. Lincoln Looseleaf 
Warehouse Co., D.C.Tenn., 59 P, 
Supp. 601—Shain v. Armour & Co., 
D.C.Ky., 50 P.Supp. 907. 

87. U.S.—^Walling v. Peacock, D.C, 
Wis., 58 P.Supp. 880. 

88. U.S.—Addison v. Holly Hili 
Fruit Products, Fla., 64 S.Ct. 1215, 
322 U.S. 607, 88 L.Ed. 1488, 163 A. 
L.R. 1007, rehearing denied 65 S. 
Ct. 27, 323 U.S. 809, 89 L.Ed. 645— 
Fleming v. Farmers Peanut Co., 
D.C.Ga., 37 P.Supp. 628, afflrmed, 
C.C.A., 128 F.2d 404. 

^ographic lines 

Under Pair Labor Standards Act § 
13 (a) (10), 29 U.S.C.A. § 213 (a) 
(10), exempting from wage. and hour 
provisio*ns employees, within area of 
production as deflned by Administra¬ 
tor, engaged in canning of agricul¬ 
tural commodities for market, con- 
gress restricted administrator to 
drawing of geographic lines, even 
though he may take into account ali 
relevant economic factors in choice 
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ly delimit the area in accordance with the intent of 
tlie statute they are valid;^^ but they are invalid 
where they go beyond the intent of the statute, 
as where they are not based solely on a reasonable 
geographical /limitation, but introduce a limitation 
based on the number of employees within a defined 
areati or on the population of the place where the 
establishment is located.®^ 

Where the administratores regulation defining the 
term “area of productionee is invalid, the court shouid 
not itself define the term but shouid await the pro- 
mulgation of a valid definition,93 but it has been held 
that the failure of the administrator to define the 
area of production as applied to a particular em- 
ployer^s business will not deprive that employer of 


the right, if any, to exempti on, and that the courts 
will make the definition.^^ 

b. Exemption from Overtime Provisions 

The Fair Labor Standards Act exempts from Its 
provisions as to overtime pay, either completeiy or for a 
specifled period of time, employees engaged in the 
Processing of specifled agricultural and dairy Products; 
but oniy the specific processes mentioned are exempt, 
and the employees must be exclusively engaged in work 
of the kind specifled. 

The Fair Labor Standards Act § 7 (c), 29 U.S. 
C.A. § 207 (c), provides for exemption from its pro¬ 
visions as to overtime pay, either completeiy or for 
a specified period of time, employees of an employer 
engaged in the Processing of specified agricultural 
and dairy products^s in any place of employment 


of ereas open to him.—^Addison v. 
Holly Hili Fruit Products, Fla., 64 
S.Ct. 1215, 322 U.S. 607, 88 L.Ed. 
1488, 153 A.L.R. 1007, rehearing de- 
nied 65 S.Ct 27, 323 U.S. 809. 89 L. 
Ed. 645. 

Botiudaries 

It has been held that the authority 
of the administrator to “define” an 
area of production does not presup- 
pose that boundaries already exist 
and that the administrator must 
merely find them.—Redlands Foothill 
Groves v. Jacobs, D.C.Cal., 30 F. 
Supp. 996. 

Chan^ed condltions 

Fact that congresa empowered the 
administrator to define the area of 
production indicat es that it was be- 
lieved that changed conditions might 
bring about changes in definition and 
that definition might vary in differ¬ 
ent localities.—Silgaro v. Port Com- 
press Co., D.C.Tex., 45 F.Supp. 88. 
BegtilatloxLs construed 

(1) With respect to commodities 
to which applicable.—Fleming v. 
Farmers Peanut Co., D.C.Ga., 37 F. 
Supp. 628, affirmed, C.C.A., 128 F.2d 
404. 

(2) With respect to geographica! 
limits imposed.—Walling v. Peacock 
Corp., D.C.Wis., 68 F.Supp. 880—Holt 
v. Barnesville Farmers Elevator Co., 
D.C.Minn., 52 F.Supp. 468, reversed 
on other grounds, C.C.A., 145 F.2d 

.250, certiorari denied 65 S.Ct. 857, 
324 U.S. 858, 89 L.Ed. 1416. 

(3) Where the regulation requires 
that, in order to be within the area 
of production, the products used by 
the establishment must be obtained 
within an area of ten miles, all of 
the Products must be so obtained and 
not merely a substantial part there- 
of.—^Addison v. Holly Hili Fruit 
Products, Fla., 64 S.Ct. 1215, 322 U.S. 
607, 88 L.Ed. 1488, 153 A.L.R. 1007, 
rehearing denied 65 S.Ct. 27. 323 U.S. 
809, 89 L.Ed. 645. 

(4) In determining whether em¬ 
ployees performed duties exempting 


them from protection of act within 
area of production, as defined by ad¬ 
ministrator, each of administratores 
successive deflnitions of such phrase 
shouid be applied only to portion of 
plaintiffs’ employinent period during 
which it was operative, not to entire 
period.—Holt v. Barnesville Farmers 
Elevator Co., D.C.Minn., 52 F.Supp. 
468, reversed on other grounds, C.C. 
A., 146 F.2d 250, certiorari denied 65 
S.Ct. 857, 324 U.S. 858, 89 L.Ed. 1416. 

89. U.S.—Addison v. Holly Hili 
Fruit Products, Fla., 64 S.Ct. 1215, 
322 U.S. 607, 88 L.Ed. 1488, 158 
A.L.R. 1007, rehearing denied 65 
S.Ct. 27, 323 U.S. 809, 89 L.Ed. 645 
—Fleming v. Farmers Peanut Co., 

C. C.A.Ga., 128 F.2d 404—Silgaro v. 
Port Compress Co., D.C.Tex., 45 F. 
Supp. 88—Gordon v. Paducah Ice 
Mfg. Co., D.C.Ky., 41 F.Supp. 980. 

Fresumptiou of validity 
U.S.—Gordon v. Paducah Ice Mfg. 
Co., supra. 

90. U.S.—Addiso^n v. Holly Hili 
Fruit Products, Fla., 64 S.Ct. 1215, 
322 U.S. 607, 88 L.Ed. 1488, 153 A. 
L.R. 1007, rehearing denied 65 S. 
Ct. 27, 323 U.S. 809, 89 L.Ed. 645— 
Holt V. Barnesville Farmers Eleva¬ 
tor Co., C.C.A,Minn., 145 F.2d 250, 
certiorari denied 65 S.Ct. 857, 324 

U. S, 858, 89 L.Ed. 1416—Shain v. 
Armour & Co., D.C.Ky., 50 F.Supp. 
907—Clark v. Jacksonville Com¬ 
press Co., D.C.Tex., 45 F.Supp. 43 
—Fleming v. Farmers Peanut Co., 

D. C.Ga., 37 F.Supp. 628, affirmed, 
C.C.A., 128 F.2d 404. 

91. U.S.—Addison v. Holly Hili 
Fruit Products, Fla., 64 S.Ct. 1215, 
322 U.S. 607, 88 L.Ed. 1488, 153 A. 
L.R. 1007, rehearing denied 65 S.Ct. 
27, 323 U.S. 809, 89 L.Ed. 645—Holt 

V. Barnesville Farmers Elevator 
Co., C.C.A.Minn., 145 F.2d 250— 
Fleming v. Farmers Peanut Co., C. 
C,A.Ga., 128 P.2d 404—^Walling v. 
McCracken County Peach Growers 
Ass’n, D.C.Ky., 50 F.Supp. 900. 
Contra Silgaro v. Port Compress 
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Co., D.C.Tex., 45 F.Supp. 88—Gordon 
V. Paducah Ice Mfg. Co., D.C.Ky., 41 
F.Supp. 980. 

Vold la entirety 

Administrator's regulations pro- 
viding that an individual is employed 
within area of production exempt 
from wage and hour provisions of 
Fair Labor Standards Act if estab¬ 
lishment obtains commodities from 
the immediate locality, or from the 
general vicinity, and if number of 
employees in establishment does not 
exceed seven, are void in their en¬ 
tirety because of invalid limitation 
as to number of employees within a 
defined area, since court could not 
assume that administrator would 
have defined “area of production" 
merely by deleting the employee pro- 
vision, had he known of its invalidi- 
ty.—Addison v. Holly Hili Fruit 
Products, Fla., 64 S.Ct. 1215, 322 U. 
S. 607, 88 L.Ed. 1488, 153 A.L.R. 1007, 
rehearing denied 65 S.Ct. 27, 323 U.S. 
809, 89 L.Ed. 645—Fleming v. Farm¬ 
ers Peanut Co., D.C.Ga., 37 F.Supp. 
628, affirmed, C.C.A., 128 F.2d 404. 

Contra Fleming v. Farmers Peanut 
Co., C.C.A.Ga., 128 P.2d 404. 

92. U.S.—Fleming v. Farmers Pea¬ 
nut Co., D.C.Ga», 37 F.Supp. 628, af¬ 
firmed, C.C.A., 128 F.2d 404, 

93. U.S.—Addison v. Holly Hili 
Firuit Products, Fla., 64 S.Ct. 1215, 
322 U.S. 607, 88 L.Ed. 1488, 153 A. 
L.R. 1007, rehearing denied 65 S. 
Ct. 27, 323 U.S. 809, 89 L.Ed. 645. 
Contra Fleming v. Farmers Peanut 

Co., D.C.Ga., 37 F.Supp. 628, affirmed, 
C.C.A., 128 P.2d 404. 

94. U.S.—Silgaro v. Port Compress 
Co., D.C.Tex., 45 F.Supp. 88—Clark 
V, Jacksonville Compress Co., D.C. 
Tex., 45 F.Supp. 43. 

96. U.S.—Shain v. Armour & Co., D. 
C.Ky., 50 F.Supp. 907—^Abram v. 
San Joaquin Cotton Oil Co., D.C. 
Cal., 49 F.Supp. 393. 

Fnrpose of exemption 

(1) Purpose of provision was to 
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where they are so engag^ed.®® It has been held that 
such provision does not exempt Industries as a 
whole from the overtime provisions of the act but 
only the specific processes therein mentioned.®'^ The 
exemption applies only to employees exclusively en- 
gaged in work of the kind specified,9S and the ex¬ 
emption provision is inapplicable if the employee 
during any part of the work week for which exemp¬ 
tion is claimed does any work which does not fall 
within the scope of the exemption.99 

The statute does not limit the period of exemption 
from overtime provisions in the case of employers 
engaged in the Processing of certain specified com- 


moditiesHowever, the exemption from the pro¬ 
visions as to overtime applies only during a period 
of not more than fourteen work weeks in the ag¬ 
gregate in any calendar year in the case of an em- 
ployer engaged in the first Processing of, or in can- 
ning or packing, perishable or seasonal fruits or 
vegetables,2 or in the first processing, within the 
area of production, of any agricultural or horticul- 
tural commodity during seasonal operations,® or in 
handling, slaughtering, or dressing poultry or live- 
stock.4 The employer may elect to take the benefit 
of the exemption during any work weeks, whether 
or not consecutive, if they do not exceed fourteen 


relleve processors of seasonai agri- 
cultural commodities from the hour 
provisions of the act so as to enahle 
them more easily to conduct their 
operations during peak seasons.— 1 
Ahram v. San Joaquin Cotton Oil Co., 
supra. 

(2) Purpose of exemption to em¬ 
ployers engaged in handling, slaugh¬ 
tering, or dressing live stock was to 
enable employers to avoid burden of 
time and a half for overtime in those 
seasonal or peak periods when they 
must work to take care of the prod- 
uct on market, the amount of which 
depends on factors beyond their con- 
trol.—Walling v. Swift & Co., C.C.A, 
111., 131 F.2d 249. 

Qiradng and compressing of cotton 
U.S.—Byus V. Traders Compress Co., 
D.C.Okl., 59 P.Supp. 18. 

Exemption held inapplicable 
U.S.—^W^alling v. Home Loose Leaf 
Tobacco Warehouse Co., D.C.Ky,, 
51 P.Supp. 914. 

Kan.—Sykes v. Lochmann, 132 P.2d 
620, 156 Kan, 223, certiorari denied 
Lochmann v. Sykes, 63 S.Ct. 1165, 
319 U.S. 753. 87 L.Bd. 1707, 

96. U.S.—Fleming v. Swift & Co., D. 
C.Ill., 41 P.Supp. 825, affirmed, C. 

C. A., Walling v. Swift & Co., 131 F. 
2d 249. 

Fortions of piant 

“Place of employment” as used in 
statute means those portions of piant 
devoted by employer to the “han¬ 
dling,’* “slaughtering.” or “dressing” 
of livestock as the latter quoted 
terms are construed in meat packing 
industry,—Fleming v. Swift & Co., D. 
C.Ill., 41 F.Supp. 825, affirmed, C.C. 
A., Walling V. Swift & Co., 131 P.2d 
249. 

97. U.S.—^Walling v. De Soto Cream- 
ery & Produce Co., D.C.Minn., 61 P. 
Supp. 938—Shain v. Armour & Co., 

D. C.Ky„ 50 F.Supp. 907—Hendricks 
V, Di Giorgio Pruit Corporation, 
D.C.Cal., 49 P.Supp. 573—Fleming 
V. Swift & Co., D.C.IH., 41 F.Supp. 
S25, affirmed, C.C.A., Walling v, 
Swift & Co., 131 P.2d 249. 


S.D.—Colbeck v. Dairyland Creamery 
Co., 17 K.W.2d 262. 

98. U.S.—Shain v. Armour & Co., D. 
C.Ky., 50 P.Supp. 907. 

Where only a «mali part of duties 
of shipping and maintenance em¬ 
ployees of creamery dealt with first 
Processing, they were not exempt— 
Shain v. Armour & Co., supra. 

99. U.S.—Walling v. De Soto Cream¬ 
ery & Produce Co., D.C.Minn., 51 
P.Supp. 938—Shain v, Armour & 
Co., D.C.Ky., 60 P.Supp. 907—^Flem¬ 
ing V. Swift & Co>, D.C.Ill., 41 F. 
Supp, 825, affirmed, C.C.A., Walling 
V. Swift & Co., 131 F.2d 249. 

Kan.—Sykes v. Lochmann, 132 P.2d 
620, 156 Katt. 223, certiorari de¬ 
nied Lochmann v. Sykes, 63 S.Ct 
1165, 319 U.S. 753, 87 L.Bd. 1707. 

L U.S.—Vives v. Serralles, C.C.A. 

Puerto Rico, 145 P.2d 552. 

Sugar cane 

U.S.—Vives V. Serralles, supra. 

2 . U.S.—^Walling v. McCracken 
County Peadh Growers Ass‘n, D.C. 
Ky., 50 P.Supp. 900—Hendricks v. 
Di Giorgio Pruit Corporation, D.C. 
CaL, 49 F.Supp. 673. 

3. U.S.—^Abram v, San Joaquin 
Cotton Oil Co., D.C.Cal., 49 P.Supp. 
393—Gordon v. Paducah Ice Mfg. 
Co., D.C.Ky., 41 P.Supp. 980. 

Tobacco 

An employer could not claim ex¬ 
emption under regulation exempting 
employees performing operations on 
materials which come from farms in 
general vicinity of place of employ- 
ment, on theory that county where 
employei^s tobacco auction sales 
were had was the customary market 
for tobacco of noncontiguous coun- 
ties, where neither custom nor con- 
venience was prescribed as control- 
ling test—^Walling v. Home Loose 
Leaf Tobacco Warehouse Co., D.C. 
Ky., 51 P.Supp. 914. 

4. U.S.—Fleming v. Swift & Co., D. 
C.Ill., 41 F.Supp. 825, affirmed, C. 
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C.A., Walling v. Swift & Co., 131 
P.2d 249. 

Fnnctibhal limitatioh 
The words “handling” “sllUghter- 
ing,” and “dressing** are a functional 
limitation on classes of employees 
for whom an eSetnption from over¬ 
time provisions may be claimed by 
an employer, and only those em¬ 
ployees of a packing piant working 
in certain departments are exempt; 
efCect will be given to the trade 
usage of quoted language, and the 
exemption will be restricted to activ- 
ities embraced by such trade usage. 
—Fleming v. Swift & Co., D.C.IIL, 41 
P.Supp. 825, affirmed, C.C.A., Walling 
V. Swift & Co., 131 P.2d 249. 

What constitutes exempt work 

(1) Within poultry and livestock 
exemption, “handling** refers to 
those operations that start when the 
piant takes possession of the live 
poultry and includes ali the opera¬ 
tions down to the slaughtering of the 
poultry; “slaughtering’* constltutes 
the whole killing operations and ends 
when the animal life is extinct; 
“dressing” refers to the freeing of 
the body from feathers and matter 
not suitable for consumption, the 
evisceration of the carcass, and ali 
operations performed upon the car¬ 
cass after slaughtering and until it 
goes to the coolei^s; employees 
whose work was connected with poul¬ 
try dressed prior to receipt were not 
exempted.—-Shain v. Armour & Co., 
D.C.Ky,, 50 P.Supp. 907. 

(2) Where watchman of company * 
engaged in meat packing business 
had hours of work that were the 
same the year around and not sea¬ 
sonal, company could not deduct, 
from its wage liability to him under 
the Fair Labor Standards Act of 
1938, the exemptions provided by the 
act. 

Minn.—McMillan v. Wilson & Co., 2 
N.W.2d 838. 212 Minn. 142, petition 
dismissed Wilson & Co. v. McMil¬ 
lan, 63 S.Ct. 81, 317 U.S. 702, 87 L. 
Ed. 561. 

Okl.—Brooks Packing Co. v. Henry, 
137 P.2d 918, 192 Okl. 633. 
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■Work weeks in the aggregate,5 and the exemptioi 
may be claimed at different times as to each of the 
employees.® 

In order to render the exemption applicable, the 
employer must be engaged in the Processing, or first 
Processing, of the specified commodities,*^ and the 
exemption may be claimed only during the season 
when Processing or first processing is carried on.^ 
The term "'first processing'' means that processing 
which first results in a marketable product,^ and, 
where operations constitute a continuous processing 
that may not be halted at any point prior to comple- 
tion, ali of such operations may be considered first 
processi'ng.10 It has been held that the exemption 
is applicable not only to employees actually engaged 
in first Processing operations, but to those whose 
Work is incidental and necessary thereto,^! but an 
employee whose work consists entirely of servicing 
equipment used in the transportation, distribution, 
and sale of the product after the processing has been 


completed has been held not within the exemption.^^: 

Exemption of employees in Industries of a sea- 
sonal nature is discussed infra § 151 (21). 

§ 151(20). -Employees or Employers- 

Subject to Provisions of Inter¬ 
state Commerce Act 

a. In general 

b. Employees of motor carriers 
a. In G-eneral 

Employees of an employep subject to the provisions 
of the Interstate Commerce Act are exempted from the^ 
overtime pay provisions of the Fair Labor StancJards Act. 

The Fair Labor Standards Act § 13 (b) (2), 29 
U.S.C.A. § 213 (b) (2), exempts from its require- 
ments as to overtime pay any employee of an em¬ 
ployer subject to the provisions of the Interstate 
Commerce Act §§ 1-27, 49 U.S.C.A. §§ 1-27,1» and 
such exemption may apply notwithstanding the em- 


5. U.S.—Selan v. Becker, D.C.Wis., 
71 F.Supp. 689—Fleming v. Swift 
& Co., D.C.Ill., 41 F.Supp. 825, af- 
firmed, C.C.A.. Walling v. Swift & 
Co., 131 F.2d 249. 

6. U.S.—Walling v. Swift & Co., C. 
C.A,I11.. 131 F.2d 249. 

7t U.S.—Abram v. San Joaquin 

Cotton Oil Co., D.C.Cal., 49 F. 
Supp. 393. 

Transportation or receipt 
Employees, engaged in transport- 
ing cream to creamery or in receiv- 
ing it, or in pasteurizing or churning 
cream, are exempt,—Shain v, Armour 
& Co.. D.aKy., 60 F.Supp. 907. 
Butter 

Creamery employees exclusively 
engaged in first processing of cream 
into butter are exempt from overtime 
provisions of act, but employees who 
handle butter churnefi elsewhere are 
not.—Shain v. Armour & Co., supra. 
Cottonseed 

(1) The term “processing of cot¬ 
tonseed,” as used in provision of act 
exempting employer from overtime 
provisions of act with reference to 
employees engaged tn processing of 
cottonseed, refers only to that part 
of employer’s business which has to 
do with preparation and manufacture 
of cottonseed for the market. com- 
monly known as the “crushing sea¬ 
son,” and ali necessary laborers, 
watchmen, and clerical help, etc., 
needed to effect it.—Heaburg v. In- 
dependent Oil Mill, D.C.Tenn., 46 F. 
Supp. 761. 

(2) The sale of bagging and ties 
to ginners by an employer engaged 
in preparation and manufacture of 
cottonseed as a matter of accommo- 
dation was only a Service which was 
incidental to that of processing of 

5eO.J,S.-44 


cottonseed, within exemption provi- ’ 
sion.—Heaburg v. Independent Oil 
Mill, supra. 

Bggs 

Candling, grading and packing of 
eggs did not constitute first Process¬ 
ing of agricultural or horticultural 
commodities during seasonable oper¬ 
ations within meaning of the act.— 
Walling V. De Soto Creamery & Prod¬ 
uce Co., D.C.Minn., 51 F.Supp. 938. 

8. U.S.—^Heaburg v. Independent Oil 

Mill, D.C.Tenn., 46 F.Supp. 751. 
Bormant seasoai 

Employees of cottonseed oil mill 
piant who were actively engaged in 
or about the piant during dormant 
season were not engaged in process¬ 
ing of cottonseed within exemption, 
and hence were entitled to benefit of 
overtime compensation provision of 
the act.-^Abram v. San Joaquin Cot¬ 
ton Oil Co., D.aCal., 49 F.Supp. 393 
—^Heaburg v. Independent Oil Mill, 
D.C.Tenn., 46 F.Supp. 751. 

i 9 . U.S.—Hendricks v. Di Giorgio 

Fruit Corporation, D.C.Cal., 49 F. 

Supp. 673. 

Distilllng brandy from completely 
processed wine was not first process¬ 
ing of fresh fruit, but where brandy 
so distilled was used solely for forti- 
fying wine, the operation was inci¬ 
dental and necessary to first process¬ 
ing so as to make exemption applica¬ 
ble.—Hendricks v. Di Giorgio Fruit 
Corporation, supra. 

10. U.S.—Hendricks v. Di Giorgio 

Fruit Corporation, supra. 

The entire maxmf&ctnring opera¬ 
tion from milk to Cheddar cheese 
and from cream to bulk butter by 
creamery was the first processing of 
milk and cream, so that creamery 
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employees engaged in manufacture* 
of Cheddar cheese and butter were* 
exempt as against contention that 
the first Processing ended with? 
“flash” pasteurization of the raw 
product.—Sugar Creek Creamery Co- 
V. Walker, 187 S.W.2d 178. 208 Ark- 
639. 

11. U.S.—Hendricks v. Di Giorgio- 
Fruit Corporation, D.C.Cal., 49 F- 
Supp. 573. 

12- S.D.—Colbeck v. Dairylandl 
Creamery Co., 17 N.W.2d 262*. 

13. U.S.—Magnussen v. Ocean S. S"- 
Co. of Savannah, C.C.A.N.Y., 162‘ 
P.2d 77—Schmitt v. War Emergen- 
cy Pipelines, D.C.Ark., 72 F.Supp- 
156—Walling v. Wabash Radio* 
Corp., D.C.Mich., 65 F.Supp. 969. 
Jolnt employees 

Employees of an unincorporated 
association organized by railroads to 
perform weighing and inspection 
Services for railroads, which operat- 
ed under direction of a managing 
committee of officers of member 
railroads. and which had its expenses 
defrayed by monthly assessments on 
member railroads on basis of Serv¬ 
ices received, were joint employees 
of a>n employer subject to Interstate 
Commerce Act and therefore were 
exempt from Fair Labor Standards 
Act.—^Walling v. Western Weighing 
& Inspection Bureau, C.C.A.I1L, 160 
F.2d 47. 

• Barge captains of lighters em- 
ployed in interstate commerce by 
common carrier operaling by rail and 
water under common control and 
management were not entitled to 
benefits of Fair Labor Standards Act, 
since carrier came within provision 
excepting from the act carriers by 
rail or water which were under the 
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ployee is engaged in commerce or in the production 
of goods necessary for commerce.It has been 
held that the exemption depends on the nature of 
the employer’s business and that the nature of the 
Work done by the employees is immaterial,i5 but it 
has also been held that if employees are engaged in 
activities not subject to regulation under the Inter¬ 
state Commerce Act they are not exempt from over- 
time requirements of the Fair Labor Standards Act 
notwithstanding other activities of the employer are 
subject to regulation under the former statute.^^ 
The decision of the Interstate Commerce Commis- 
sion recognizing personnel of an employer as em¬ 
ployees of a railroad carrier is not decisive of the 
employees’ status but its reasoning may be persua- 
sive-i"^ Similarly its determination that an employer 


is not entitled to the status of an interstate common 
carrier may be given effect.^^ 

b. Employees of Motor Carriers 

Employees of motor carriers with respect to whom the 
interstate co‘mmerce commission has power to estabtish 
qualifications and maximum hours of service pursuanfto 
the Motor Carrier Act are exempted from requirements of 
the Fair Labor Standards Act with respect to overtime 
pay but not from provisions with respect to payment of 
minimum wages. 

The Fair Labor Standards Act § 13 (b) (1), 29 
U.S.C.A. § 213 (b) (1), exempts from the provi¬ 
sions of the act as to overtime pay employees with 
respect to whom the Interstate Commerce Commis¬ 
sion has power to establish qualifications and maxi¬ 
mum hours of Service pursuant to the provisions of 
the Motor Carrier Act § 204, 49 U.S.C.A. § 304.19 


regulation of Interstate Commerce 
Commission.—^Anderson v. Southern 
Pac. Co., D.C.N.Y., 62 P.Supp. 730. 
Exemption held xot applicable 

(1) Employer who operat ed a 
short-line railroad and served ship- 
pers operating granite quarries.— 
Davis V. Rockton & R, R. R., D.C.S. 
C., 65 F.Supp. 67—-Walling v. Rock¬ 
ton & Rion R. R., D.C.S.C., 54 P. 
Supp. 342, afflrmed 146 F.2d 111, cer¬ 
tiorari denied 65 S.Ct. 1026, 324 U.S. 
SSO, SO L.Ed. 1431. 

(2) Where wholly-owned subsidl- 
.ary of common carrier wliich was an 
exempt employer under the Fair La¬ 
bor Standards Act was formed for 
purpose of obtaining a radio license 
and radio telegraph Services per- 
formed by subsidiary were available 
to the public without discrimination, 
radio operators were entitled to over¬ 
time compensation as employees of 
nonerempt subsidiary although op¬ 
erators were subject to provisions of 
Carriers’ Tasing Act, were eligible to 
privileges of Railroad Retirement 
Act, and were treated as employees 
of carrier, and over ninety-eight per 
cent of Service rendered was for the 
carrier.—^Wabash Radio Corp. v, 
Walling, C.C.A.Mich., 162 F.2d 391. 

14. IT.S.—Schmitt v. War Emergen- 
cy Pipelines, D.C.Ark., 72 P.Supp. 
1S6. 

15. U.S.—Brittan v. Hudson & Man¬ 
hattan R. Co., D.C.N.Y., 50 F.Supp. 
37. 

Suilding employees 
An interstate common carrier op¬ 
erating railroad and maintaining of¬ 
fice buildings over terminal was ex¬ 
empt, as to building employees, from 
provision for overtime compensa¬ 
tion.—Brittan v. Hudson & Manhat¬ 
tan R. Co., supra. 

18. U.S.—^Nelson v. Agwilines, Inc„ 
D.aN.Y., 70 F.Supp. 497. 

\7. U.S.—^Walling V. Western 


Weighing & Inspection Bureau, C. 
C.A.I11., 160 F.2d 47. 

la U.S.—Rockton & R. R. v. Wall- 
ing, C.C.A.S.C., 146 P.2d 111, cer¬ 
tiorari denied 65 S.Ct. 1026. 

19. U.S.—Levinson v. Spector Mo¬ 
tor Service. IU., 67 S.Ct. 931, 330 

U. S. 649, 91 L.Ed. 1158—Southland 
Gasoline Co. v. Bayley, Ark. & 
Md., 63 S.Ct. 917, 319 U.S. 44, 87 
L.Ed, 1244—Boutell v. Walling, C. 

C. A.Mlch., 148 P.2d 329, affirmed 
66 S.Ct. 631, 327 U.S. 463, 90 L.Ed. 
786—^Walling v. Mutual Wholesale 
Food & Supply Co., C.C.A.Minn., 
141 P.2d 331—James V. Reuter, 
Inc., V. Walling, C.C.A.La., 137 P.2d 
315, vacated on other grounds 64 
S.Ct. 826, 321 U.S. 671, 88 L.Ed. 
1001—McDuffie V. Hayes Preight 
Lines, D.C.Ill., 71 P.Supp. 755— 
Crean v. M. Moran Transp. Lines, 

D. C.K.Y., 57 P.Supp. 212—Walling 
v. West Ky. Coal Co., D.C.Tenn., 60 
F.Supp. 681—^Walling v. Snellings, 
D.C.Ala., 53 F.Supp. 851—Walling 

V. A. H. Phillips, Inc., D.C.Mass., 
50 F.Supp. 749, affirmed A.'H. Phil¬ 
lips V. Walling, 144 P.2d 102, af¬ 
firmed 65 S.Ct. 807, 324 U.S. 490, 89 
L.Ed. 1095, 157 A.L.R. 876—Dallum 
V. Parmers Co-op. Trucking Ass’n, 
D.C.Minn., 46 F.Supp. 785—Pitz- 
gerald v. Kroger Grocery & Baking 
Co., D.C.Kan., 45 P.Supp. 812—Cor- 
bett V. Schlumberger Well Survey- 
ing Corporation, D.C.Tex., 43 P. 
Supp. 605—Gavril v. Kraft Cheese 
Co., D.QJll., 42 F.Supp. 702—Tin- 
erella v. Des Moines Transp. Co., 
D.C.Ill., 41 P.Supp. 798—Magann v. 
Long’s Baggage Transfer Co., D.C. 
Va., 39 F.Supp. 742—Gerdert v. 
Certified Poultry & Egg Co., D.C. 
Fla., 38 P.Supp. 964. 

Ga.—^Kay v. Kuhlman, 33 S.E.2d 378, 
72 GaApp. 129. 

111.—^Levinso-n v. Spector Motor Serv¬ 
ice, 69 N.E.2d 817, 389 111. 466, af¬ 
firmed 67 S.Ct. 931, 330 U.S. 649, 
91 L.Ed. 1158. 


Ky.—Searles v, Miller Dairy Prod¬ 
ucts Co., 176 S.W.2d 267, 296 Ky. 
150. 

N.Y.—^Feinman v. Philip Pleischer, 
Inc., 51 N.Y.S.2d 31. 182 Misc. 1074 
—Carroll v. Dryolin Corporation, 
45 N.Y.S.2d 77. 182 Misc. 260— 
Helt V. Britten-Fenton Co., 44 N. 
Y.S.2d 58, 180 Misc. 1077. 

Ohio.—Guthrie v. Emmons, 12 Ohio 
Supp. 45. 

Purpose of exemptlou 

(1) “By exempting the drivers of 
motors from the maximum hour lim- 
itations of the Fair Labor Standards 
Act, Congress evidently relied upon 
the Motor Carrier provisions to work 
out satisfactory adjustments for em¬ 
ployees charged with the safety of 
operatlons in a business requiring 
fluctuating hours of employment, 
without the burden of additional pay 
for overtime."—Southland Gasoline 
Co. V. Bayley, Ark., 63 S.Ct. 917, 919, 
319 U.S. 44, 87 L.Ed. 1244. 

(2> Purpose of exemption was to 
free operators of motor vehicles 
from regulation by two agencies of 
the hours of dldvers.—Boutell v. 
Walling, C.C.A.Mich., 148 P.2d 329, 
affirmed 66 S.Ct 631, 327 U.S. 463, 
90 L.Ed. 786. 

Coustructlon 

(1) The particular language of 
sections of the Fair Labor Standards 
Act and the Motor Carrier Act relat- 
ing to regulation of qualifications 
and maximum hours of service of 
employees of interstate motor car¬ 
riers shouid be construed in the light 
of the purposes which led to enact- 
ment of the entire legislation.— 
Southland Gasoline Co. v. Bayley, 
Ark. & Md., 63 S.Ct. 917, 319 U.S. 
44, 87 L.Ed. 1244. 

(2) The court shouid be careful in 
construing the provision not to re- 
strict unduly any federal statute 
which gives the commission power to 
encompass the end of public safety. 
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The exemption is confined to requirements of the 
Fair Labor Standards Act with respect to overtime 
pay and does not affect the operation of provisions 
as to minimum wages for regular timebo and as to 
the keeping of records of hours worked.^i 

Whether employees are exempt from the overtime 
pay provisions depends on whether the Interstate 
Commerce Commission has the *^power to establish^^ 
maximum hours of Service for them under the Mo¬ 
tor Carrier Act,22 and, if such power exists, the 
employees may be exempt although the commission 
has not affirmatively exercised the power^s or al¬ 
though it has made no finding of need for its exer- 
cise, required as a condition to regulation of em¬ 
ployees of private carriers.24 Whether the com¬ 
mission has jurisdiction to establwh quali fi cations 


and maximum hours of Service of certain employees; 
is not to be measured by regulations of the admin¬ 
istrator of the wages and hours division but involves 
an interpretation of the scope of the safety program 
of the interstate commerce commission as deter- 
mined from regulations made by the commission.25 

With respect to the exemption of employees sub- 
ject to regulation by the Interstate Commerce Com¬ 
mission, the power of the commission extends and 
is confined to employees of motor carriers engaged 
in the interstate transportation of passengers or 
goods,26 and generally, where motor transportation 
is purely intra-state, originating and terminating in 
the same state, the commission is without jurisdic¬ 
tion and the employees engaged in the transporta¬ 
tion are not exempt.27 However, an employee may 


—Richardson v. James Gibbons Co., 
C.C.A.Md., 132 P.2d 627, afflrmed 63 
S.Ct 917, 319 U.S. 44, 87 L.Ed. 1244. 

(3) It has been held that any 
doubt whether an employee comes 
within Fair Labor Standards Act or 
Motor Carrier Act is generally re- 
solved in favor of the former, unless 
it clearly appears that a substantial 
part of his time is within the Motor 
Carrier Act.—Creno v. Caruso Prod¬ 
uce Co., 64 N.Y.S.2d 214, 

20. U.S.—Walling v. Mutual Whole¬ 
sale Food & Supply Co., C.C.A. 
Minn., 141 F.2d 331—Plunkett v. 
Abraham Bros. Packing Co., C.C.A. 
Tenn., 129 P.2d 419—De Loach v. 
Crowley's, Inc., C.C,A.Fla., 128 F. 
2d 378—Walling v. Palmer, D.C. 
Pa., 67 F.Supp. 12. 

Ky.—Richardson v. Duff, 194 S.W'.2d 
389, 302 Ky. 203. 

21 . U.S.—Walling v. Palmer, D.C, 
Pa., 67 F.Supp. 12. 

22 . U.S.—Levinson v. Spector Motor 

Service, 111., 67 S.Ct. 931, 330 U.S. 
649, 91 L.Ed. 1158—Boutell v. Wal- 
ling, Mich., 66 S.Ct. 631, 327 U.S. 
463, 90 L.Ed. 786—Reynolds v. 

Rogers Cartage Co., D.C.Ky., 71 
F.Supp. 870—^Dallum v. Parmers 
Co-op. Trucking Ass*n, D.C.Minn., | 
46 F.Supp. 785—Pitzgerald v. Kro¬ 
ger Grocery & Baking Co., D.C. 
Kan., 45 F.Supp. 812—Gavril v. 
Kraft Cheese Co., D.C.Ill., 42 P. 
Supp. 702—^West v. Smoky Moun- 
lains Stages, D.C.Ga., 40 F.Supp. 
296. 

s£3. U.S.—Levinson v. Spector Motor 
Service, 111., 67 S.Ct. 931, 330 U.S. 
i649, 91 L.Ed. 1158—^Walling v. 

Morris, C.C.A.Mich., 155 F.2d 832— 
Ispass V. Pyramid Motor Freight 
Corp., C.C.A.N.T., 152 F.2d 619, 

certiorari granted 66 S.Ct. 818, 327 

U. S. 774, 90 L.Ed. 1003—Walling 

V. Comet Carriers, C.C.A.N.Y., 151 
F.2d 107, certiorari dismissed Com¬ 
et Carriers v. Walling, 66 S.Ct. 


1007, 328 U.S. 819, 90 L.Ed. 1600— 
Pletcher v. Grinnell Bros., C.C.A. 
Mich., 150 P.2d 337, conformed to, 
D.C., 64 F.Supp. 778—Walling v. 
Mutual W^holesale Food & Supply 
Co., C.C.A,Minn., 141 F.2d 331— 
Richardson v. James Gibbons Co., 
C.C.A.Md., 132 F.2d 627, affirmed 
63 S.Ct. 917, 319 U.S. 44, 87 L.Ed. 
1244—McDufRe v. Hayes Freight 
Lines, D.C.Ill., 71 F.Supp. 755— 
Epps V. W’'eathers, D.C.Ga., 49 P. 
Supp. 2—^Wolfe V. Union Transfer 
& Storage Co., D.C.Ky., 48 F.Supp. 
865—Robbins v. Zabarsky, D.C. 
Mass., 44 F.Supp. 867—Gavril v. 
Kraft Cheese Co., D.C.Ill., 42 F. 
Supp. 702—^\Vest v. Smoky Moun- 
tains Stages, D.C.Ga., 40 F.Supp. 
296—Gerdert v. Certified Poultry 
& Egg Co., D.C.Pla., 38 F.Supp. 964 
—Faulkner v. Little Rock Furni- 
ture Mfg. Co., D.C.Ark., 32 F.Supp. 
590. 

Ga.—Colonial Stores v. Harris, 26 
S.E.2d 144, 69 Ga.App. 476. 

Ky.—Kentucky Transport Co. v. 
Drake, 182 S.W.2d 960, 298 Ky. 
389. 

N.Y.—Peinman v. Philip Pleischer 
Inc., 51 lsr.Y.S.2d 31, 182 Misc. 
1074—Rozmus v. Jesse T. Davis 
& Sons, 23 N.Y.S.2d 821. 

Ohio.—Guthrie v. Emmons, 12 Ohio 
Supp. 45. 

S.D.—Colbeck v. Dairyland Cream- 
ery Co., 17 N.W.2d 262. 

24. U.S.—Southland Gasoline Co. v. 
Bayley, Ark. & Md., 63 S.Ct. 917, 
319 U.S. 44, 87 L.Ed. 1244—Walling 
V. Silver Bros. Co., C.C.A.N.H., 136 
P.2d 168. 

N.Y.—Peinman v. Philip Pleischer, 
Inc., 51 N.Y.S.2d 31. 182 Misc. 1074. 

25. U.S.—Levinson v. Spector Mo¬ 
tor Service, 111., 67 S.Ct. 931, 330 
U.S. 649, 91 L.Ed. 1158. 

Partial-dnty employees 

The wage and hour administrator 
has no jurisdiction to interpret the 
compulsory overtime compensation 
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provision of Fair Labor Standards 
Act as including partial-duty drivera 
or partial-duty loaders of interstate 
motor carriers who spend greater 
part of their time during a work 
week on activities which do not af- 
fect safety of operation of motor 
carriers.—Levinson v. Spector Motor- 
Service, supra. 

Work as loader 

The court in which action under 
the Fair Labor Standards Act for 
overtime compensation was brought 
by employees of interstate motor 
carrier would be required to deter-»- 
mine whether activities of the em-« 
ployees consisted either wholly or- 
in substantial part of work defined 
by the Interstate Commerce Com¬ 
mission as that of a loader and as- 
affecting safety of motor vehicle op¬ 
eration in interstate commerce, so as-, 
to subject such employees to juris¬ 
diction of the Commission under the 
Motor Carrier Act in matter of" 
maximum hours of Service.—Pyra¬ 
mid Motor Freight Corp. v. Ispass, 
N.Y., 67 S.Ct. 954, 330 U.S. 695, 91’ 
L.Ed. 1184. 

26. U.S.—Walling v. West Ky. Coal- 
Co., D.C.Tenn., 60 F.Supp. 681—- 
Dallum V. Farmers Co-op. Truck-. 
ing Ass’n, D.C.Minn., 46 F.Supp. 
785. 

N.Y.—^Wallach v. Merit Paper Corp.,. 
58 N.Y.S.2d 531. 

27. U.S.—Earle v. Brink^a Inc., D.C.. 
N.Y., 54 F.Supp. 676. 

XtLtention of consignor 

Transportation of butter by motor- 
carrier to distributing piant within 
state, where butter was- graded and 
prepared for reshipment and there-. 
was no intention by original con¬ 
signor, carrier or consignee to con¬ 
tinue transportation beyond state 
line, was intra-state commerce and 
Services rendered by employees of" 
motor carrier were covered by wage 
provisions of Fair- Labor Standards 
Act.—Dallum v. F^rm^rs Co-op.. 
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be subject to control o£ the commission and hence 
exetnpt from the overtime provisions of the Fair La¬ 
bor Standards Act even though his work is per- 
fdtoed solely within a single state, provided his 
work fornis an integral part of a continuous proc- 
ess of interstate commerce.^S The exemption does 
not extend to workers who are not themselves em- 
ployees of a carrier, although their Services may 
affect the safety of operations of a carrier,^9 or to 
employees of a contract mail carri er.so 

Generally, with respect to the exemption of em¬ 
ployees of motor carriers, the commission has juris- 


diction over the hours of Service of those employees 
only whose activities affect the safety of operation 
of the motor vehicles used in interstate transporta- 
tion,3i such as drivers, drivers’ helpers, loaders, and 
mechanics who perform inspection and repair work 
on vehicles,32 but not employees whose work has 
no direct connection with the safety of operations,33 
such as those engaged in unloading and working in 
the warehouse, or in construction rather than main- 
tenance and repair.34 The title of the employee is 
immaterial and his status is determined by the ac- 
tual duties performed.35 


Trucking Ass'n, D.C.Minn., 46 P.Supp. 
785. 

28, 2Sr.T.—Peinman v. Philip Plei- 
scher, Inc.. 51 N.Y.S.2d 31. 182 
Misc. 1074. 

CroBsin? state Hnes 

(1) Motor vehicles operated hy 
employees need not actually cross 
state lines in order to confer juris- 
diction on Interstate Commerce Com¬ 
mission and exempt employees from 
overtime provisions of Pair Labor 
Standards Act, but it is necessary 
that the property transported in the 
trucks be interstate shipments.— 
Earle v. Brink*s Inc., D.C.N.Y., 54 
P.Supp. 676. 

(2) Where intention of original 
shipper was to move goods across 
state Une to definite interstate desti- 
nations movement of goods by motor 
carrier yrithin one state to common 
carrier terminals in performance of 
such preconceived intention consti- 
tuted shipment in interstate com¬ 
merce which placed employees of 
motor carrier within jurisdiction of 
Interstate Commerce Commission 
thereby preventing application of 
Pair Labor Standards Act.—Lallum 
V. Farmers Co-op. Trucking Ass’n, 
D.C.Minn.. 46 F.Supp. 786. 

28- XJ.S.—^Boutell v. Walling, Mich., 
66 S.Ct 631, 327 U.S. 463, 90 L.Bd. 
786. 

One leaslng motoxtriLcks for use by 
others and operating a garage for 
convenience of owners of other mo¬ 
tor vehicles was not a common car¬ 
rier of property for hire exempt from 
operation of Pair Labor Standards 
Act—Walling V. John J. Casale, Inc., 
D.C.N.T., 51 P.Supp. 520. 

30- U.S.—Thompson v. Daugherty, 
D.C.Md., 40 P.Supp. 279. 

81. U.S,—^Levinson v. Spector Mo¬ 
tor Service, 111., 67 S.Ct. 931, 330 
U.S. 649, 91 L.Bd. ll‘58--Pletcher v. 
Grinnell Bros., C.C.A.Mich., 150 P. 
2d 337, conformed to, D.C., 64 P. 
Supp. 778—Gillette v. Rockland 
Coaches, aC.A.Isr.Y., 142 P.2d 616— 
WalUng V. Mutual Wholesale Food 
& Supply Co., C.C.A.Minn., 141 P. 
8d 331—Richardson v, James Gib- 


bons Co., C.C.A.Md.. 132 F.2d 627, 
affirmed 63 S.Ct. 917, 319 U.S. 44, 
87 L.Ed. 1244—McDuffie v. Hayes 
Freight Lines, D.C.Ill., 71 F.Supp. 
755—Crean v. M. Moran Transpor¬ 
tation Lines. D.C.N.Y., 54 F.Supp. 
765 —Gillette v. Rockland Coaches, 
D.C.N.Y., 50 F.Supp. 617, affirmed, 

C. C.A., 142 P.2d 616—Crean v. M. 
Moran Transp. Lines, D.C.N.Y., 50 
F.Supp. 107—^Anuchick v. Trans- 
american Freight Lines, D.C.Mich., 
46 F.Supp. 861—Dallum v. Farm- | 
ers Co-op. Trucking Ass'n, D.C. 
Minn„ 46 F.Supp. 785—^West v. 
Smoky Mountains Stages, D.C.Qa., 
40 F.Supp. 296. 

Ark.—Potashnick Local Truck Sys¬ 
tem V. Archer, 179 S.W.2d 696, 207 
Ark. 220. 

N.Y.—Kosofsky v. Champion Truck¬ 
ing Co., 43 N’.Y.S.2d 5, 181 Misc. 
470. 

32. U.S.—Walling v. Morris, C.C.A. 
Mich., 155 F,2d 832—Walling v. 
Huber & Huber Motor Exp., D.C. 
Ky., 67 P.Supp. 855—Walling v. 
Silver Fleet Motor Exp., D.C.Ky., 
67 F.Supp, 846—Epps v. Weathers, 

D. O.Ga., 49 F.Supp. 2—Robbins v. 
Zabarsky, D.C.Mass., 44 F.Supp. 
867—Tinerella v. Des Moines 
Transp. Co., D.C.Ill., 41 P.Supp. 
798. 

K.Y.—Neuwirth v. Kafer, 29 N.Y.S. 

2d 178, 176 Misc. 864. 

Pa.—Say v. Prior Oil Co., 43 A.2d 
I 417, 157 Pa.Super. 629. 

Checkers, callers, and wheeleis, 
whose duties included proper loading 
and unloading of motor carriers, in¬ 
spection of physical condition of 
trailers, labeling of shipments desig- 
nated by Interstate Commerce Com¬ 
mission as dangerous, and removal 
of leaking packages, were engaged 
in activities affecting safety of op¬ 
eration of motor carriers and were 
exempt from overtime provisions of 
Fair Labor Standards Act.—Crean v. 
M. Moran Transp. Lines, D.C.M.Y., 57 
F.Supp. 212. 

33. U.S.—^Porter v. Poindexter, C.C. 
A.Okl., 168 F.2d 769—McDuffie v. 
Hayes Freight Lines, D.C.Ill., 71 
F.Supp. 755—Keeiing v. Huber & 
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Huber Motor Exp., D.C.Ky., 67 F. 
Supp. 617—^McKeown v. Southern 
California Freight Porwarders, D. 

C. Cal., 49 F.Supp. 543. 

Safety of cargo 

Employees engaged in work allect- 
ing safety of cargo with any activity 
affecting safety of operation as in- 
cidental, were not subject to Inter¬ 
state Commerce Commission’s regu- 
lations affecting hours of employ- 
ment, but were subject to the Pair 
Labor Standards Act.—^Anuchick v. 
Transamerican Freight Lines, D.C. 
Mich., 46 P.Supp. 861. 

Breakout men, wheelers, and hos- 
tlers, employed in a freight terminal 
and warehouse by motor carrier op¬ 
erating in interstate commerce un¬ 
der a certificate of convenience and 
necessity Issued by the Interstate 
Commerce Commission, fwere not 
excluded from Pair Labor Standards 
Act as employees whose qualiflca- 
tions and hours of v^rvice were con- 
trolled by the Interstate Commerce 
Commission.—Gordon‘s TVansports* 
V. Walling, C.C.A.Tenn., 162 P.2d 203. 
Faiaters, washersi aaid dlspatchers 
U.S.—^Walling v. Morris, C.C.A.Mich., 
155 P.2d 832. 

Office employees aad Janitor 
U.S.—Walling v. Palmer, D.C.Pa., 67 
P.Supp. 12. 

34. U.S.—McDuffie V. Hayes Prelghc 
Lines, D.C.Ill., 71 F.Supp. 756— 
Walling V. Huber & Huber Motor 
Exp., D.C.Ky., 67 P.Supp. 855— 
Walling V. Silver Fleet Motor Exp., 

D. aKy., 67 P.Supp. 846. 
XxLSt^atiou of accessorles 

Mechanics employed by motor car¬ 
rier who devoted a substantial part 
of their time to installation of new 
accessories making it possible for 
carrier to begin Its business with 
that particular piece of equipment 
were not engaged in work directly 
affecting safety of operation but 
were engaged in manufacturing ac¬ 
tivities.—^Anuchick v. Transamerican 
Freight Lines, D.C.Mich., 46 P.Supp. 
861. 

35. U.S.—^Porter v. Poindexter, C. 
C.A.Okl., 168 P.2d 759. 
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Generally the exemption of employees eftgaged in 
activities affecting the safety of operation of an in¬ 
terstate motor carrier may extend to an employee 
part of whose duties involve such work as well as to 
an employee who is engaged solely in such work.36 
So an employee may be exempt if the whole or a 
substantial part of his activities comes within a class 
of work defined by the commission as affecting the 
safety of operations,^*^ but he is not exempt if none^^ 
or only a small part^^ of his activities comes within 
the commissiones classification. In determining 
whether the work involving safety of operations is 
sufHcient in amount to warrant the exemption, it 
has been held that the unit of time which is to be 
considered is the work week^^ and that the exemp¬ 
tion operates on a week-to-week basis and not on an 
hourly or monthly basis.^i 

Exemption of employees of local carrier is dis- 
cussed supra § 151 (18). 

§ 151(21). - Employees in Industries of 

a Seasonal Nature 

Employees In an industry found by the administra¬ 
tor to be of a seasonal nature are exempted from the 
overtime pay provislons of the Fair Labor Standards Act 
for a perlod or periods of not more than fourteen work 
weeks. 


The Fair Labor Standards Act § 7 (b) (3), 29 
U.S.C.A. § 207 (b) (3), exempts from the require- 
ment of overtime pay for a period or periods of not 
more than fourteen work weeks employees in an in¬ 
dustry found by the administrator of the wages and 
hours division to be of a seasonal nature.^^ Where 
the administrator makes such a finding, the exemp¬ 
tion is not restricted to the season of maximum op¬ 
eration, but may be taken at any time during the 
year/3 and is applicable to all employees.'^^ 

Exemption of employees engaged in Processing 
agricultural products from overtime provisions is 
discussed supra § 151 (19). 

§ 151(22). - Employees of Govemmental 

Bodies 

The governments of the United States, of the several 
States, and thelr subdtvisions are not employers within 
the Fair Labor Standards Act and their employees are not 
subject to the requirements of the act. 

The Fair Labor Standards Act §§ 1-19, 29 U.S. 
C.A. §§• 201-219, is designed to deal with private 
business and industry and § 3 (d), 29 U.S.C.A. § 
203 (d) expressly excludes from the definition of 
‘*employer’^ subject to the act the governments of 
the United States, of the several States, and their 
subdivisions.^5 Such exemption has been held to 


ni.—Levinson v. Spector Motor Serv¬ 
ice, 56 N.E.2d 142, 323 Ill.App. 605, 
affirmed 59 N.E.2d 817, 389 111, 
466, affirmed 67 S,Ct. 931, 330 U.S. 
649, 91 L.Ed. -. 

36. U.S.—^Levinson v. Spector Mo¬ 

tor Service, 111., 67 S.Ct. 931, 330 
U.S. 649, 91 L.Ed. -. 

33 river axLd dlsrtrlbutor 

One employed seventy-five per cent 
of his time as a distributor-operator 
and twenty-five per cent of his time 
as a truck driver transporting flam- 
mable and explosive liquid asphalt 
Products, had duties affecting safety 
•of operation within terms of Motor 
-Carrier Act defining regulatory pow- 
ers of Interstate Commerce Commis¬ 
sion, and hence was within excep- 
tion in Fair Labor Standards Act of 
employees for whom commission has 
power to establish qualiflcations and 
maximum hours.—Richardson v. 
James Gibbons Co., C.C.A.Md„ 132 
:F.2d 627, affirmed 63 S.Ct. 917, 319 
U.S. 44. 87 L.Ed. 1244. 

37. U.S.—^Pyramid Motor Freight 
Corp. V. Ispass, N.T., 67 S.Ct. 954, 

330 U.S. 695, 91 L.Ed.-Mc- 

Duffle V. Hayes Freight Lines, D.C. 
111., 71 F.Supp. 755—Walling v. 
Huber & Huber Motor Exp., D.C. 
Ky., 67 F.Supp. 855—Walling v. 
Silver Fleet Motor Exp., D.C.Ky., 
67 F.Supp. 846, 

^rk.—Potashnick Local Truck Sys¬ 


tem V. Archer, 179 S.W.2d 696, 207 
Ark. 220. 

111.—Levinson v. Spector Motor Serv¬ 
ice, 59 N.E,2d 817, 389 111. 466, af¬ 
firmed 67 S.Ct. 931, 330 U.S. 649, 91 

L.Ed. -. 

Majority of time 

In order to be exempt, employee 
need not be engaged for a majority 
of his time in work affecting the safe¬ 
ty of operations, but it is sufficient 
that he be so occupied for a substan¬ 
tial part of the time that he works. 
—Crean v. M. Moran Transp. Lines, 
D.C.N.T., 67 F.Supp. 212. 

38. U.S.—Pyramid Motor Freight 

Corp. V. Ispass, N.Y., 67 S.Ct. 954, 
330 U.S. 695, 91 L.Ed. - 

39. U.S.—Walling v. Morris, C.C.A. 
Mich., 155 P.2d 832—West Ky. Coal 
Co. V, Walling, C.C.A.T6nn., 153 P. 
2d 582—Walling v. Palmer, D.C. 
Pa., 67 F.Supp. 12. 

Beld not exempt 

(1) Employee who spent more 
than fifty per cent of his time wash- 
ing trucks.—^Hutchinson v. William 
C. Barry, Inc., D.C.Mass., 50 F.Supp. 
292. 

(2) A Wholesale or nonretail con- 
cern’s truck driver, making only oc- 
casional trips into other States than 
that in which such concern’s estab- 
lishment is located and engaged for 
major portion of his time in his em- 
ployer’s activities having to do with 
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production of goods for commerce.— 
Walling V. West Ky. Coal Co., D.C. 
Tenn., 60 F.Supp. 681. 

40. U.S.—Reynolds v. Rogers Car- 
tage Co., D.C.Ky., 71 F.Supp. 870. 

41. U.S.—^Hutchinson v. William C. 
Barry, Inc., D.C.Mass., 50 F.Supp. 
292. 

42. U.S.—^Byus v. Traders Com- 
press Co., D.C.Okl., 59 F.Supp. 18— 
Jordan v. Stark Bros. Nurseries 
& Orchards Co., D.C.Ark., 45 F. 
Supp. 769. 

43. U.S.—Hendricks v. Di Giorgio 
Fruit Corporation, D.C.Cal., 49 P. 
Supp. 573, 

44. U.S.—^Hendricks v. Di Giorgio 
Fruit Corporation, supra. 

45. U.S.—Kennedy v. Silas Mason 
Co., D.C.La., 68 F.Supp. 576—Bern- 
hard v. Metcalfe Const. Co., D.C. 
Neb., 64 F.Supp. 953. 

N.Y.—Steiner v. Pleasantville Con- 
structors, 46 N.Y.S.2d 120, 181 

Misc. 798, modified on other 
grounds 49 N.Y.S.2d 42, 182 Misc. 
66 , affirmed 64 2Sr.Y.S.2d 700, first 
case, 269 App.Div. 738. 

Provision is tLnambignatis and 
should be given effect as wrltten.— 
Creekmore v. Public Belt R. Com¬ 
mission of New Orleans, C.C.A.La., 
134 F.2d 576, certiorari denied 64 S. 
Ct 43, 320 U.S. 742, 88 L.Ed. 440. 
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extend to a transportation system owned and oper- 
ated by a municipality.'^® It has been held that em- 
ployees of an independent contractor performing 
Work for a governmental body are not government 
employees exempt from the act^*^ notwithstanding 
thc economic burden of the contractores compliance 
with the Fair Labor Standards Act might be carried 
on to the governmental body employing him^s and 
the government closely supervised the contractores 
activities,^^ It has been held, on the other hand, 
that employees of a war piant operated by a private 
contractor under contract with the United States 
and producing goods only for the government are 
employees of the government with respect to appli- 
cation of the Fair Labor Standards Act.^O 

§ 151(23). - Other Specific Exemptions 

Persons employed pursuant to a collective bargaining 
agreement are exempt from overtime pay provisione of 
the Faip Labor Standards Act under circumstances fixed 
by the statute. The act also provides for exemption of 
other specified employees. 

Under the Fair Labor Standards Act § 7 (b) (1), 
29 U.S.C.A. § 207 (b) (1), an employer may employ 
a person for a work week in excess of that speci¬ 
fied by the act without paying the compensation for 
overtime prescribed therein if such employee is em¬ 
ployed in pursuance of an agreement, made as a re¬ 


suit of valid collective bargaining, which provides 
that no employee shall be employed more than one 
thousand hours during any period of twenty-six con¬ 
secuti ve weeks, and if such employee receives com¬ 
pensation for employment in excess of twelve hours 
in any work day, or for employment in excess'of 
fifty six hours in any work week, as the case may 
be, at a rate not less than one and one half times 
the regular rate at which he is employed.®^ Only 
contracts which conform to the legislative Standard 
are sufficient to establish the exemption.52 

Exemption of learners, apprentices, and handi- 
capped persons by regulation of the administrator 
of the wage and hour division is discussed supra § 
151 (10). 

Employees of small weekly or semi-weekly nezvs- 
papers. The Fair Labor Standards Act § 13 (a) 
(8), 29 U.S.C.A. § 213 (a) (8), exempts from its pro- 
visions as to minimum wages and overtime pay per¬ 
sons employed in connection with the publication of 
any weekly or semi-weekly newspaper with a circu- 
lation of less than three thousand, the major part 
of which circulation is within the county where 
printed and published.^^ A newspaper having a 
larger circulation than that specified is not exempt 
from the act notwithstanding it has only a small out- 
of-state circulation.54 Employees may be exempt as 


Shipyards 

Where shipyards in war time were 
one hundred per cent financed and 
controlled by the government and 
were managed by another for the 
government, the act did not apply 
and employees were not entitled to 
maintain action thereunder for over¬ 
time compensation and attorneys’ 
fees.—Stewart v. Kaiser Co., D.C. 
Or., 71 P.Supp. 551. 

46. U.S.—Creekmore v. Public Belt 

R. Commission of New Orleans, C. 
C.A.La., 134 P.2d 576, certiorari 
denied 64 S.Ct. 43, 320 U.S. 742, 8S 
L.Ed. 440. 

47. U.S.—^tr^alling v. Craig, D.C. 
Minn., 53 P.Supp. 479—Timberlake 
v. Day & Zimmerman, D.C.Iowa, 49 
P.Supp. 28. 

N.T,—Steiner v. Pleasantville Con- 
structors, 46 N.Y.S.2d 120, 181 

Misc. 798, modified on other 
grounds 49 N.Y.S.2d 42, 182 Misc. 
66 , affirmed 54 N.Y.S.2d 700, first 
case, 269 App.Div. 738—Simkins v. 
Elmhurst Contracting Co., 46 N.Y. 

S. 2d 26, 181 Misc. 791. 

Patrol Service 

Ouards and watchmen employed 
by a private patrol Service engaged 
in furnishing watchmen and guard 
Service to various customers, al- 
though holding commissions as spe- 
cial police ofdcers of city were not 


employees of city so as to be ex- 
cluded from provisions of act.—^Wal- 
ling V. New Orleans Private Patrol 
Service, D.C.La., 57 P.Supp. 143. 

A contract mail carrier is an in¬ 
dependent contractor with relation to 
United States, and neither he nor 
his employees are employees of the 
United States within sections of act 
declaring such employees not sub- 
ject to provisions thereof.—Thomp¬ 
son V. Daugherty, D.C.Md., 40 P. 
Supp. 279—Magann v. Long's Bag- 
gage Transfer Co., D.C.Va., 39 P. 
Supp. 742—Fleming v. Gregory, D.C. 
La., 36 P.Supp. 776. 

48. U.S.—^Walling v. McCrady Const. 
Go., D.C.Pa,, 60 P.Supp. 243, af- 
flrmed, C,C.A., 156 F.2d 932. 

N.Y.—Simkins v. Elmhurst Contract¬ 
ing Co., 46 N.Y.S.2d 26, 181 Misc. 
791. 

49. N.Y.—Simkins v. Elmhurst Con¬ 
tracting Co., supra. 

50. U.S.—Kennedy v. Silas Mason 
Co., D.C.La., 68 P.Supp. 576. 

51. U.S.—International Longshore- 
men’s Ass’n, Local S15, v. National 
Terminals Corporation, D.C.Wis., 
50 P.Supp. 26, affirmed, C.C.A., Ca- 
bunac v. National Terminals Cor¬ 
poration, 139 P.2d 853. 

52. U.S.—Cabunac v. National Ter¬ 
minals Corporation, C.C.A.Wis., 
139 P.2d 853. 


Szezaptloa not established 
Contracts providing that employ¬ 
ment should be subject to Pair La¬ 
bor Standards Act provision that no 
employee should be employed more 
than one thousand hours nor more 
than fifty-six hours in any one week 
during a period of twenty-six con- 
secutive weeks, and providing for 
extension of second period after com- 
pletion of first period, were insuffi- 
cient to establish exemption from 
maximum hour provision of the act 
for failure to provide for *'any” pe¬ 
riod of twenty-six consecutive weeks 
and for ignoring other provisions.— 
Cabunac v. National Terminals Cor¬ 
poration, supra. 

53. U.S.—Mabee v. White Plains 
Pub. Co., N.Y., 66 S.Ct. 511, 513, 
327 U.S. 178, 90 L.Ed. 607. 

54, U.S.-—Mabee v. White Plains 
Pub. Co., supra. 

“No exemption on the basis of 
volume of out-of-state circulation 
was written into the Act. Rather 
the exemption of the small weeklies 
or semi-weeklies seems to have been 
adopted on the assumption that 
without it a newspaper with a regu¬ 
lar out-of-state circulation, no mat- 
ter how small, would be under the 
Act. The choice Congress made was 
not the exemption of newspapers 
with small out-of-state circulations 
but the exemption of certain types 
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employed “in connection with the publication’' of a 
newspaper althoug-h the major part of the newspa- 
per’s income is from job printing at which the em- 
ployees also work.^S 

Switchboard operators of sm-all pnblic telephone 
exchanges. The Fair Labor Standards Act § 13 (a) 
(11), 29 U.S.C.A. § 213 (a) (11), exempts from its 
requirements as to minimum pay and overtime wag- 
•es switchboard operators employed in a public tele¬ 
phone exchange having less than five hundred sta- 
tions.56 The test of whether an employer operates 
a public exchange within the exemption is whether 
it serves the public within the area in which its fa- 
cilities are located or whether the system is confined 
to privileged individuals.57 An exchange main- 
tained primarily for the convenience of a Corpora¬ 
tion engaged in a commercial venture and not or- 
ganized to operate a public exchange is not entitled 
to exemption under this provision.^S 

Labor organisation. The Fair Labor Standards 
Act § 3 (d), 29 U.S.CA. § 203 (d), exempts from 
the provisions of the act any labor organization, 
other than when acting as an employer, or anyone 
acting in the capacity of officer or agent of such la¬ 
bor organization.59 A labor organization acting as 
an employer is not excluded from the coverage of 
the act.^^ 

Carriers by air subjeci to Railway Labor Act, 
The Fair Labor Standards Act § 13 (a) (4), 29 
U.S.C.A. § 213 (a) (4), exempts from its provisions 


as to minimum wages and overtime pay any em- 
ployee of a carrier by air subject to the provisions 
of title II of the Railway Labor Act, 45 U.S.C.A; 
§§ 181-188.61 An activity is not exempt from the 
provisions of the Fair Labor Standards Act merely 
because some of the activities of the employer are 
subject to the Railway Labor Act unless the activity 
itself is subject to the latter act.62 in determining 
whether employees are exempt, the test of the appli- 
cability of the Railway Labor Act to a labor rela- 
tionship is the relation of the activity to transpor- 
tation, not the relationship created by the bookkeep- 
ing, accounting, purchase, and employment policies 

of the employer.63 

§ 151(24). Operatiori and Effect 

The provisions of the Fair Labor Standards Act are 
generally determinative of the rights and duties of em- 
ployers 'and employees subject to the act, and the re¬ 
quirements of the act may not be avoided by any act or 
omission of the parties, or by any custom or contract in- 
consistent with the act. 

B 

The provisions of the Fair Labor Standards Act § 
1 et seq, 29 U.S.C.A. § 201 et seq, are generally de¬ 
terminative of the rights and duties of employers 
and employees subject to the act, with respect to 
minimum wages and overtime pay, 64 and the bur- 
den of regulating the observance of the act is on 
the employer as well as the employee.65 The re¬ 
quirements of the act are mandatory, regardless of 
whom they affect,66 and the statutory obligation con- 


of small newspapers/’—Mabee v. 
White Plains Pub. Co., supra. 

S5. U.S.—Robinson v. North Ark. 
Printing Co., D.C.Ark., 71 F.Supp. 
921. j 

50. Ky.—Southern Bell Tei. & Tei. 
Co. V. Davis, 202 S.W.2d 753, 305 
Ky. 40. 

-Exemption held not applicable 
Public telephone exchange which 
had eleven hundred subscribers, 
meaning eleven hundred phones or 
stations, is not exempt.—Schmidt v. 
Peoples Telephone Union of Mary- 
ville, Mo., C.C.A.MO., .138 F,2d 13. 

57. Fla.—Cherry Lake, Inc., v. 

Kearce, 26 So.2d 434. 

.58. Fla.—Cherry Lake, Inc., v. 
Kearce, supra. 

59. U.S.—Fleming v. Palmer, C.C.A. 
Puerto Rico, 123 P.2d 749, cer¬ 
tiorari denied Caribbean Em- 
broidery Co-op. v. Fleming, 62 S. 
Ct. 942. 316 U.S. 662, 86 L.Ed. 1739. 
«Go.operatiVd 

Where former employer controlled 
business of co-operative organized 
by him among employees for purpose 
of avoiding Fair Labor Standards 
Act, the co-operative was not a la¬ 


bor organization exempt from provi-1 
sions of act.—Fleming v. Palmer, 
supra. 

60. Ky.—^Williams v. United Mine 
Workers of America, 172 S.'W’.2d 
202, 294 Ky. 620, 149 A.L.R. 505. 

61« tl.S.—Jackson v. Northwest Air¬ 
lines, D.C.Minn., 70 F.Supp. 501. 
Construction 

The provisions of the Railway La¬ 
bor Act governing its application to 
a carrier by air must be construe d 
liberally notwithstanding they are 
made relevant to wage controversies 
by an exemption to the Fair Labor 
Standards Act which must be con- 
strued strictly.—Jackson v. North¬ 
west Airlines, supra. 

62, U.S.—Jackson v. Northwest Air¬ 
lines, supra. 

Modiflcation. work performed on 
army planes by commercial airline 
for government during war, which 
Work was not necessary to airline*s 
continued operation, had such a re¬ 
mote, tenuous, and negligible rela¬ 
tionship to transportation activities 
of airline that it was not within the 
Railway Labor Act so as to be ex¬ 
empt from Fair Labor Standards Act. 
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—Jackson v. Northwest Airlines, 
supra. 

63. U.S.—Jackson v. Northwest Air¬ 
lines, supra. 

64. U.S.—Gatliff Coal Co. v. Cox, 
•C.C.A.Ky., 152 F.2d 52—Tennessee 
Coal, Iron & R. Co. v. Muscoda 
Local No. 123, etc., C.C.A.Ala., 137 
F.2d 176, affirmed 64 S.Ct. 698, 321 
U.S. 590, 88 L.Ed. 949, 152 A.L.R. 
1014, rehearing denied 64 S.Ct. 
1257, 322 U.S. 771, 88 L.Ed. 1596— 
Magann v. Long*s Baggage Trans¬ 
fer Co., D.C.Va., 39 F.Supp. 742. 

65. U.S.—Walling v. St. Marys 
Sewer Pipe Co., D.C.Pa., 67 F.Supp. 
573. 

XTuaiLticipated Hability 

The burden is on the employer to 
comply with the act and it is no 
defense that he believed he was not 
covered by the act and was subjected 
to an unanticipated liability and 
penalty.—Berry v. 34 Irving Place 
Corporation, D.C.N.T., 52 F.Supp. 875. 

68. U.S.—^Walling v. Black Diamond 
Coal Min. Co., D.C.Ky., 69 F.Supp. 
348—Travis v. Ray, D.C.Ky., 41 
F.Supp. 6—^Morgan y. Atlantic 
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tamed*in the act is read into and becomes a part 
of every employinent contract between an employer 
and an employee subject to the act.®^ An employee 
electing to take the benefits of the act must accept 
its restrictions also.®^ 

As a rule, the provisions of the statute may not 
be avoided by any act or omission of the parties,®^ 
and employers and employees cannot by contract lim- 
it the scope and effect of the act*^*^ or defeat its man* 
ifest purposeJ^ Contracts in violation of the act 


are illegal and not binding on eniployees'^^ and any 
custom inconsistent with the requirements of the 
act must yield.'^3 in other words, any custom or 
contract falling short of the basic policy of the act 
cannot be utilized to deprive employees of their stat- 
utory rights.74 An employer^s liability under the 
statute is something more than a debt or liability to 
an individual.'^® 

While ordinarily the statute shouid not be applied 
so as to override the policy of collective bargain- 
ing,*^® the requirements of the act may not be avoid- 


Coast Line R. Co., D.C.Ga., 32 r. 
Supp. 617. 

Hcmcompliaa.c6 &ot ezcused 

Compliance with directions of Na¬ 
tional Labor Relations Board and 
Stabilizatlon Unit of Bureau of In- 
temal Revenue recognizing certain 
employees as executive or adminis¬ 
trative and approving fixed weekly 
salaries paid such employees with- 
out regard to overtime did not ex¬ 
cuse employer from noncompliance 
with provisions of Pair Labor Stand- 
ards Act with respect to overtime 
compensation, where such employees 
were in fact within coverage of the 
act.—^Adams v. St. Johns River Ship- 
building Co., D.C.Pla., 69 F.Supp. 
989. 

€7. U.S.—Roland Elee. Co. v. Black, 
C.C.A.Md., 163 F.2d 417—North¬ 
western Teast Co. v. Broutln, C. 
C.A.Ohio, 133 F.2d 628—Walling v. 
Lippold, D.C.Neb., 72 F.Supp. 339— 
Walling V. McKay, D.C.Neb,, 70 F. 
Supp. 160—Fletcher v. Grinnell 
Bros., D.C.Mich., 64 F.Supp. 778. 
“Unplied contract;” lien 
Fact that Fair Labor Standards 
Act of 1938, requiring payment of 
overtime to employees under certain 
circumstances, was in existence at 
time of exeeution of employment 
contract under which employees ren- 
dered Services on oil and gas lease- 
hold did not create an "implied con¬ 
tract** to pay overtime, within stat¬ 
ute providing that one who, under 
express or implied contract, per- 
forms labor for owner of leasehold 
for oil and gas purposes shall have 
lien on the whole leasehold.—Pace 
V. National Bank of Commerce of 
Tulsa, 126 P.2d 178, 190 Okl. 503. 

68 . U.S.—Cissell v. Great Atlantic 
& Pacific Tea Co., D.C.Ky., 37 F. 
Supp. 913. 

69. N*.T.—Rienzo v. City Bank 

Farmers Trust Co., 42 N.T.S.2d 337, 
180 Misc. 333, affirmed 47 N.Y.S. 
2d 589, 267 App.Div. 890, appeal 
denied 48 N.T.S.2d 471, 267 App. 
Div. 954, appeal dismissed 56 N.E, 
2d 300, 293 N.Y. 690. 

70. U.S.—Kappler v. Republic Pic- 
tures Corp., D.C.Iowa, 59 F.Supp. 
112, affirmed, C.C.A., Republic Pic- 


tures Corp, r. Kappler, 151 P.2d 
543, 162 A.L.R. 22S, affirmed 66 S. 
Ct. 623, 327 U.S. 757, 90 L.Ed. 991, 
rehearing denied 66 S.Ct. 804, 327 

U. S. 817, 90 L.Ed. 991—Wilkinson 

V. Noland Co., D.C.Va., 40 F.Supp. 
1009. 

Validity of: 

Contracts as to rate of pay with 
respect to application of provi- 
sion for overtime pay see infra 
§ 151 (26). 

Release or settlement of liability 
under the act see infra § 161 
(35). 

71. U.S.—McNorrill v. Gibbs, D.C. 
S.C., 45 F.Supp. 363. 

72. U.S.—Walling v. Lippold, D.C. 
Neb., 72 F.Supp. 839—Skidmore v. 
John J. Casale, Inc., D.C.N.T., 66 
F.Supp. 282—^Eustice v. Federal 
Cartridge Corp., D.C.Minn., 66 F. 
Supp. 65—Jewell Ridge Coal Cor¬ 
poration V. Local No. 6167, United 
Mine Workers of America, D.C.Va., 
53 F.Supp. 935, certiorari denied 64 
S.Ct. 1267, 322 U.S. 756, 88 L.Ed. 
1585, reversed on other grounds 
145 F.2d 10, affirmed 65 S.Ct. 1063, 
325 U.S. 161, 89 L.Ed. 1534, rehear¬ 
ing denied 65 S.Ct. 1550, 325 U.S. 
897, 89 L.Ed. 2007. 

N.M.—Wilson Oil Co. v. Hardy, 164 
P,2d 209, 49 N.M. 337, 162 A.L,R. 
292. 

N.T.—Franz v. 48 West Forty-Eighth 
Realization Corp., 60 N.T.S.2d 160, 

! affirmed 66 N.Y.S.2d 693. 

73. U.S.—^Anderson v. Mt. Clemens 

Pottery Co., D.C.Mich., 60 F.Supp. 
146, reversed on other grounds, 
C.C.A., Mt. Clemens Pottery Co. v. 
Anderson, 149 F.2d 461, reversed on 
other grounds 66 S.Ct. 1187, 328 
U.S. 680, 90 L.Ed. 1515, rehearing 
denied 67 S.Ct. 25, 329 U.S. 822, 91 
L.Ed. -. 

Continuatloii of abuses 

Industrial custom does not war- 
rant the continuation of abuses that 
the statute was created to rectify. 
—Tennessee Coal, Iron & Railroad 
Co. v. Muscoda Local No. 123, C.C.A. 
Ala., 135 P.2d 320, rehearing denied 
137 F.2d 176, affirmed 64 S.Ct. 698, 
321 U.S. 590, 88 L.Ed. 949, rehearing 
denied 64 S.Ct. 1257, 322 U.S. 771, 
88 L.Ed. 1696. 


Custom held vallA 
The custom in an industry of re- 
Quiring certain employees to con¬ 
tribute toward the wages of their 
helpers who completed their work 
did not violate the statute where 
the employees were paid on a piece- 
work basis for work completed by 
the helpers.—^Anderson v. Mt. Clem¬ 
ens Pottery Co., D,C.Mich., 60 F. 
Supp. 146, reversed on other grounds- 
C.C.A., Mt. Clemens Pottery Co. v.. 
Anderson, 149 P.2d 461, reversed ont 
other grounds 66 S.CJt. 1187, 328 U.S. 
680, 90 L.Ed. 1515, rehearing denied' 
67 S.Ct. 25. 329 U.S. 822, 91 L.Ed. 699. 
Custom of coal industry 
U.S.—Jewell Ridge Coal Corporation 
V. Local No. 6167, United Mine- 
Workers of America, C.C.A.Va,, 145 
P.2d 10, affirmed 65 S.Ct 1063, 325 
U.S. 161, 89 L.Ed. 1534, rehearing- 
denied 65 S.CJt. 1650, 3:25 U.S. 897,. 
89 L.Ed. 2007. 

74. ' U.S.—Jewell Ridge Coal Corp. v.. 
Local No. 6167, United Mine Work¬ 
ers of America, Va., 65 S.Ct. 1063, 
325 U.S. 161, 8:9 L,Ed. 1634, re¬ 
hearing denied 65 S.Ct. 1550, 325* 
U.S. 897, 89 LuEd. 2007—Tennessee- 
Coal, Iron & R. Co. v. Muscoda Lo¬ 
cal No. 123, Ala., 64 S.Ct. 698, 321' 
U.S. 690, 88 L.Ed. 949, 152 A.L.R. 
1014, rehearing denied 64 S.Ct. 
1257, 322 U.S. 771, 88 L.Ed. 1596— 
Atlantic Co. v. Broughton, C.C.A. 
Ga,, 146 P.2d 480, certiorari deniedi 
65 S.Ct 1021, 324 U.S. 883, 89 L. 
Ed. 1433, rehearing denied 65 S.Ct. 
1182, 325 U.S. 892, 89 L.Ed. 2004,. 
certiorari denied Atlantic Co. v.. 
Carathan, 65 S.Ct 1021, 324 U.S. 
883, 89 L.Ed. 1433, rehearing de¬ 
nied 65 S.Ct 1182, 325 U.S. 892, 89‘ 
L.Ed. 2004, certiorari denied 65 
S.Ct 1023, two cases, 324 U.S. 883,. 
89 L.Ed. 1433—^Walling v. McKay,. 
D.C.Neb., 70 F.Supp. 160. 

75. U.S.—Plourde v. Massachueetts* 
Cities Realty Co., D.C.Mass., 47 F. 
Supp. 668. 

76. U.S.—^Addison v. Huron Steve- 
doring Corp., D.C.N.Y., 69 F.Supp.. 
956. 

Objectlves of agreemeaa 
Decasualization, concentration of 
Work during daylight hours, uni- 
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»cd by collective bargaining agreements.77 Where a 
wage order is issued for a particular industry re- 
«quiring the payment of certain minimum wages, it 
imodifies previous contracts between employers and 
.employees in that industry providing for payment 
of a smaller amount and ali other contract provi- 
•«ions in confiict with the statutejs 

The provisions of the act with respect to minimum 
'wages and overtime pay may not be evaded by an 
.agreement entered into by employees before or dur- 
ing their period of employment to workTor less than 
tthe minimum wage or not to accept overtime com- 
pensation or to accept overtime compensation at 


rates lower than those prescribed by the act nor 
may the parties agree that the employee shall be 
paid for only a part of the hours which the employee 
is required to serve.SO However, there is nothing 
in the act which requires employers to continue to 
employ or employees to continue to work except on 
terms mutually agreeable to both, and, provided the 
act is complied with, the employer and employee are 
free to make any terms as to wages they choose.^^ 
Contracts between employer and employees as to 
wages are not made illegal by the act except as the 
minimum wage or the maximum hours provisions 
thereof are violated,^^ and it has been held that con- 


formity of compensation and sim- 
plicity of calculation are legitimate 
♦objectives of a collective labor agree¬ 
ment, and should not be stricken as 
jartificially designed to defy the spirit 
*of Fair Labor Standards Act while 
embracing its letter.—^Addison v. 
"Huron Stevedoring Corp., D.C.N.T., 
€9 F.Supp. 956. 

'77. U.S.—Martino v. Michigan Win- 
dow Cleaning Co.. Mich., 66 S.Ct. 
379, 327 U.S. 173, 90 L.Ed. 603, re- 
hearing denied 66 S.Ct. 699, 327 U. 
;S. 816, 90 L.Ed. 1039—Addison v. 
Huron Stevedoring Corp., D.C.N.Y., 
69 F.Supp. 956—Greenberg v. Ar- 
isenal Bldg. Corporation, D.C.N.Y., 
.50 F.Supp. 700, modlfied on other 
.grounds 144 F.2d 292, reversed on 
■other grounds Arsenal Bldg. Cor¬ 
poration V. Greenberg, 65 S.Ct. 895, 
324 U.S. 697, 89 L.Ed. 1296—Bailey 
V. Karolyna Co., D.C.N.Y., 60 F. 
Supp. 142. 

■N.Y.—Walsh V. 515 Madison Avenue 
Corporation, 42 N.Y.S.2d 262, 181 
Misc. 219, affirmed 45 N.T.S.2d 927, 
267 App.Div. 766, affirmed 59 N.E. 
2d 183, 293 N.T. 826—Garrity v. 
Bagold Corporation, 42 N.Y.S.2d 
237, 180 Misc. 120, modided on 
other grounds 46 N.Y.S.2d 637, 267 
App.Div. 353. 

3*st0'ppel 

Employees’ right to have compen- 
•sation computed as provided in the 
act could not be waived by em¬ 
ployees and was a right which em¬ 
ployees could not be estopped to as- 
aert, notwithstanding employees 
through their union forced employer 
to adopt an illegal split day plan 
of computing wages.—Robertson v. 
Alaska Juneau Gold Min. Co., C.C.A. 
Cal., 157 F.2d 876. 

Distinet agreomeuta 

Employee’s employment agreement 
is distinet from collective bargaining 
agreement between an employers' 
association and union of which em¬ 
ployee is member, for purpose of 
determining employee’s rights under 
the act.—Munkens v. 1412 Broadway, 
D.C.N.Y., 50 F.Supp. 632. 


Agreement read as wxltten 
In determining liability for over¬ 
time, liquidated damages, and attor- 
ney^s fees under the act, an agree¬ 
ment between employers and em¬ 
ployees’ labor union, unless reformed 
by an equity court, would in a law 
court be read as written.—Brennan 
V. Community Service Soc. of New 
York, 45 N.Y.S.2d 825, 181 Misc. 637. 

78. U.S.—Brotherhood of Mainten- 
ance of Way Employees v. Nash- 
ville, C. & St. L. Ry., D.C.Tenn., 
66 F.Supp. 659—Brotherhood of 
Maintenance of Way Employees v. 
Nashville, C. & St. L. Ry., D.C, 
Tenn., 66 F.Supp. 652. 

79. U.S.—Walling v. Helmerich & 
Payne, Okl., 65 S.Ct. 11, 323 U.S. 
37, 89 L.Ed. 29—Robertson v. Alas¬ 
ka Juneau Gold Min. Co., C.C.A. 
Cal,, 167 P.2d 876—Johnson v. 
Dierks Lumber & Coal Co., C.C.A. 
Ark., 130 F.2d 115—Walling v. 
Lippold, D.C.Neb., 72 F.Supp. 339 
—^Walling V. United Distillers 
Products Corp., D.C.Conn., 63 F. 
Supp. 474—^Walling v, Richmond 
Screw Anchor Co., D.C.N.Y., 69 F. 
Supp. 291, affirmed, C.C.A., 154 F.2d 
780—^Walling v. Livernois, D.C. 
Mich., 50 F.Supp. 978—Greenberg 
V. Arsenal Bldg. Corporation, D.C. 
N.Y., 50 F.Supp. 700, modified on 
other grounds C.C.A., 144 F.2d 292, 
reversed on other grounds Arsenal 
Bldg. Corporation v. ^Greenberg, 65 
S.Ct. 895, 324 U.S. 697, 89 L.Ed. 
664—Mortenson v. Western Light 
& Telephone Co., D.C.Iowa, 42 F. 
Supp. 319—Travis v. Ray, D.C.Ky., 
41 F.Supp. 6—^Wilkinson v. Noland 
Co., D.C.Va., 40 F.Supp. 1009. 

N.Y.—Steiner v. Pleasantville Con- 
structors, 46 N.Y.S.2d 120, 181 

Misc. 798, modified on other 
grounds 49 N.Y.S.2d 42, 182 Misc. 
66, affirmed 64 N.Y.S.2d 700, first 
case, 269 App.Div. 738—Emerson 
V. Mary Lincoln Candies, 17 N.Y.S. 
2d 851, 173 Misc. 531, affirmed 26 
N.Y.S.2d 489, 261 App.Div. 879, 

appeal denied 27 N.Y.S.2d 452, 261 
App.Div. 1044, affirmed 38 N.E.2d 
234, 287 N.Y. 577—Rubin v. Mead- 
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ow Provislon Co., 39 N.T.S.Zd 518 
—Simmons v. Rudolph Knitting 
Mills, 37 N.Y.S.2d 422. 

N.M.—Wilson Oil Co. v. Hardy, 164 
P.2d 209, 49 N.M. 337, 162 A.L.R. 
292. 

Okl.—Skelly Oil Co. v. Jackson, 148 
P.2d 182, 194 Okl. 183. 

80. U.S.—Johnson v. Dierks Lumber 
& Coal Co., C.C.A.Ark., 130 P.2d 
115. 

81. U.S.—Atlantic Co. v. Walling, 
C.C.A.Ga., 131 F.2d 618. 

Threat of dismissal 
Where managers frankly advised 
employees of their orders to dismiss 
workers who failed to sign agree- 
ments valid under the act and threat- 
ened them with dismissal if they 
refused to do so, signing of the 
contracts under such circumstances 
I created a definite understanding and 
agreement as to the basis on which 
further relations would continue and 
the contracts were binding on em¬ 
ployer and all employees who signed 
them.—^Atlantic Co. v. Walling, 

supra. 

New contract 

Where employees, who had heen 
paid on monthly basis, continued to 
Work under new arrangement where- 
by they were paid hourly rate on 
basis of forty hour week at rate ex- 
ceeding statutory minimum and time 
and a half for overtime, a new con¬ 
tract was created.—Shepler v. Cru- 
cible Fuel Co. of America, D.C.Pa., 
60 F.Supp. 260. 

8i2. U.S.—Mornford v. Andrews, C. 
C.A.Ga., 151 F.2d 511—White v. 
Witwer Grocer Co., C.C.AIowa, 132 
F.2d 108. 

Au employer may classify the 
Work for which employees are hired 
and^ classify employees in accord- 
ance with the work assigned to them, 
with respect to whether they are 
hired for a forty-hour work week 
or a variable hours work week.— 
Anderson v. Federal Cartridge Corp., 
D.C.Minn., 62 F.Supp. 775, affirmed, 
G.C.A, 156 F.2d 68L 
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gress in enacting the Fair Labor Standards Act did 
not intend to impose on the variety of employment 
situations a singie, rigid form of wage agreement^S 
In detennining whether there was a bona fide con- 
tract between employer and employee, it is proper to 
consider not only the written instrument, but also the 
constniction placed thereon by the parties and the 
payment of wages made by the employer.^'^ 

Shipmcnt or sale in commcrce as violation of act. 
Under Fair Labor Standards Act § 15 (a) (1), 29 
U.S.C.A. § 215 (a) (1), it is a violation of the act 
to ship, deliver, or sell in commerce, or to ship, de- 
liver, or sell with knowledge that shipment or de- 
livery or sale thereof in commerce is intended, 
goods produced by employees employed in violation 
of the minimum wage or maximum hours provisions 
of the act.85 

When zvages to be paid. Under the Fair Labor 
Standards Act, 29 U.S.C.A. § 201 et seq, minimum 
wages and 'overtime compensation are to be paid 
promptly,^® and, as a rule, an employer becomes li- 
able under the act for any overtime compensation on 
the next regular pay day covering the period of em¬ 
ployment during which the overtime was worked.^'^ 
Piowever, if the correct overtime compensation can- 
not be determined until some time after the regular 
pay period, the employer is not thereby excused from 
making the proper computation and payment, since 
it is only required that employees receive a fifty 
per cent premium for such work as soon as con¬ 
venient or practicable under the circumstances.^s 


§ 151(25). - Minimum Wages 

The Faip Labor Standards Act requires payment of 
an houriy rate of pay at least equal to the minimum 
specified in the act or in a wage order of the administra¬ 
tor, and some state statutes similariy require the pay¬ 
ment of wages at not less than the rate established by a 
wage order. 

Under the provisions of the Fair Labor Standards 
Act § 8, 29 U.S.C.A. § 208, it is the declared objec- 
tive of the act to reach, as rapidly as is economical- 
ly feasible without substantially curtailing employ¬ 
ment, the objecti ve of a universal minimum wage of 
a specified amount per hour in each industry subject 
to the act.89 Accordingly § 6 of the act,' 29 U.S. 
C.A. § 206, establishes basic minimum statutory 
wages, to be stepped up during the seven years from 
October 23, 1938, the effective date of the section.9^ 
Limited flexibility was provided in accordance with 
the declared purpose to reach the specified level 
earlier if economically feasible by permitting the ad¬ 
ministrator to fix by statutory procedure a higher 
minimum rate on recommendation of industry com- 
mittees.91 Accordingly the scheme of the statute is 
a combination of ^‘statutory’^ minimum wages fixed 
by § 6 of the act, 29 U.S.C.A. § 206, and what may 
be termed ‘^committee’' wages, fixed by order of the 
administrator on recommendation of industry com- 
mittees, pursuant to § 8 of the act, 29 U.S.C.A. § 
208. The former prevail in the absence of special 
administrative action; the latter prevail when such 
action has been taken to prescribe for a specific in¬ 
dustry a higher level than the generally prevailing 
statutory floor.92 


83. U.S.—149 Madison Ave. Corp. v, 

Asselta, N.Y.. 67 S.Ct. 1178, 331 U. 
S. 199, 91 L.Ed. -. 

84. U.S.—^\Valling v. Villaume Box 
& Lumber Co., D.C.Minn., 68 F. 
Supp. 150. 

Formula not applied 

Where wages received by em¬ 
ployees, allegedly received under 
formula method for overtime an- 
nounced by board of conciliation un¬ 
der arbitration agreement, squared 
only with the old rate, court was 
required to conclude that the formula 
was not applied, and employees were 
entitled to recover for overtime 
wages and liquidated damages under 
the Fair Labor Standards Act for 
such period as the formula was al¬ 
legedly applied, without regard to 
question of validity of formula.— 
Watkins v. Hudson Coal Co., C.C.A. 
Pa., 151 F.2d 311, certiorari denied 
66 S.Ct 623, 327 U.S. 777, 90 L.Ed. 
1005, rehearing denied 66 S.Ct 701, 
327 U.S. 816, 90 L.Ed. 1039. 

85. U.S.—Walling v. Castle, D.C. 
Miss., 64 F.Supp. 707, afflrmed, C. 
C.A., Castle v. Walling, 153 F.2d 


923—^Walling v. De Soto Creamery 
& Produce Co., D.C.Minn., 51 F. 
Supp. 938—^Walling v. James V. 
Reuter, Inc., D.C.La., 49 F.Supp. 
485, reversed on other grounds 137 
F.2d 315, vacated on other grounds 
64 S,Ct 826, 321 U.S. 671, 88 L. 
Ed. 1001—^Walling v. Sun Pub. 
Co., D.C.Tenn., 47 F.Supp. 180, af- 
firmed, C.C.A., 140 F.2d 445, cer¬ 
tiorari denied 64 S.Ct 946, 322 

U. S. 728, 'SS L.Ed. 1564—Fleming 

V. Atlantic Co., D.C.Ga., 40 F.Supp. 
654, affirmed, C.C.A., Atlantic Co. v. 
Walling, 131 F.2d 618. 

Penalties for violation see infra § 
151 (34). 

86 . U.S.—^Rigopoulos V. Kervan, C. 
C.A.2, 140 F.2d 506, 151 A.L.R. 
1126—^Black V. Roland Elee. Co., D. 
C.Md., 68 F.Supp. 117—Keen v. 
Mid-Continent Petroleum Corp., D. 
C.Iowa, 63 F.Supp. 120, affirmed, 
C.C.A., Mid-Continent Petroleum 
Corp. V. Keen, 157 P.2d 310. 

87. U.S.—Keen v. Mid-Continent Pe¬ 
troleum Corp., supra. 

88 . U.S.—^Walling v. Harnischfeger 
Corp., Wis., 65 S.Ct 1246, 32S U.S. 
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427, 89 L.Ed. 1711—Walling v. Wall 
Wire Products Co., C.C.A.Mich., 

161 F.2d 470. 

88 . U.S.—Gemsco, Inc., v. Walling, 
65 S.Ct 605, 324 U.S. 244, 89 L. 
Ed. 921—^Maretzo v. Walling, 65 S. 
Ct 605, 324 U.S. 244, 89 L.Ed. 921 
—Guiseppi v. Walling, 65 S.Ct 605, 
324 U.S. 244, 89 L.Ed. 921. 

90. U.S.—Gemsco, Inc. v. Walling, 

65 S.Ct 605, 324 U.S. 244, 89 L.Ed. 
921—Maretzo v. Walling, 65 S.Ct 
605, 324 U.S. 244, 89 L.Ed. 921— 
Guiseppi v, Walling, 65 S.Ct 605, 
324 U.S. 244, 89 L.Ed. 721. 

91. U.S.—Gemsco, Inc. v. Walling, 

65 S.Ct 605, 324 U.S. 244, 89 L.Ed. 
921—Maretzo v. Walling, 65 S.Ct 
605, 324 U.S. 244, 89 L.Ed. 921— 
Guiseppi v. Walling, 65 S.Ct 605, 
324 U.S. 244, 89 L.Ed. 721. 

Fixing of minimum wage by wage 
order see infra § 151 (32). 

92. U.S.—Gemsco, Inc. v. Walling, 

65 S.Ct 605, 324 U.S. 244, 89 L. 
Ed. 921—Maretzo v. Walling, 65 S. 
Ct 605, 324 U.S. 244, 89 L.Ed. 921 
—Guiseppi v. Walling, 65 S.Ct 605, 
324 U.S. 244, 89 L.Ed. 721. 
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In accordance with the foregoing provisions of ; 
the act, the hourly rate of pay of employees subject 
to the act must be at least equal to the minimum 
specified in the act or in a wage order of the admin¬ 
istrator,93 and payment of less than the specified 
minimum wage constitutes a violation of the act,94 
rendering the employer liable to civil and criminal 
penalties, as discussed infra § 151 (34). The unit 
of measurement of the statiitory wage fixed by the 
Pair Labor Standards Act is the hour,95 and, al- 
though the provisions of the act do not specifically 
provide for any other method of paying wages ex- 
cept by an hourly rate, pay by the week, to be re- 
duced by some method to hourly rates, is also cov- 
ered by the act.96 So, where the quotient of the 
weekly wage divided by the number of hours worked 
during the week is below the statutory minimum, 
the employer must adopt the minimum in comput- 
ing wages due to its employees.97 The act takes as 
its Standard a single work week consisting of seven 
consecutive da3^s,98 and a payment above the mini¬ 
mum wage in one week may not be credited against 
any deficit existing in another week.99 

Adamson Act, The fact that the contract employ- 
ing a trainman subsequent to the Adamson Act of 
1916, 39 U.S.St. at L. p 721, failed to provide for 
certain pay or specify what should constitute a day^s 
work does not prevent the employee from being 
within the statute unless it is impossible to apply 
the act.i The act does not require payment at the 
statutory rate where the employees are desirous of 
carrying out their agreement to accept less, and this 
is especially so where the carrier is in an insolvent 
condition.3 

National Industrial Rccovery Act, The National 


Industrial Recovery Act § 1 et seq, 15 U.S.C.A. § 
701 et seq, authorized the fixing of minimum wages 
by the provisions of codes of fair competition es- 
tablished for particular industries.3 It has been held 
that the act itself did not impose a liability on an 
employer, independent of a voluntary contract, 
should the employer fail to observe its provisions as 
to the scale of wages exacted under the act,4 and 
that employees were not under obHgation to accept 
the rates of pay ordained by the act, and were at 
liberty to bargain, individually or collectively for a 
higher rate of pay than that designated.® Where 
an employer conspired with emplo^^ees to evade the 
minimum wages fixed by the National Recovery Act 
Codes, before they were declared unconstitutional, 
by taking receipts from them for full code wages 
while pa^dng lower wages, it was held that the em¬ 
ployees could not maintain an action to recover the 
difference.® 

State statntes, A state statute providing for the 
adoption of a minimum wage scale in any ''sweat- 
shop occupation” requires the payment of wages to 
an employee at not less than the rate established in 
a minimum wage order.^ Under a statute relating 
to codes of fair competition and trade practices, it 
has been held that the governor cannot fix wages 
generally, but only where it is established as a mat- 
ter of fact to the governor^s satisfaction that the fix¬ 
ing of wages has relation to the elimination of un- 
fair trade practices and unfair methods of compe- 
tition.8 

§ 151(26). - Overtime Pay 

a. In general 

b. Regular rate of pay 

c. Agreements as to rate of pay 


93. U.S.—^Drake v. Hirsch, D.C.Ga., 
40 F.Supp. 290. 

Release or settlement of liability for 
minimum wage see infra § 151 
(35). 

Validity of agreement for payment of 
less than minimum wage see supra 
§ 151 (24). 

94. U.S.—Walling v. De Soto Cream- 
ery & Produce Co., D.C.Minn., 51 
F.Supp. 938—Fleming v. Pearson 
Hardwood Flooring Co., D.C.Tenn., 
39 F.Supp. 300. 

railur© to disoharge duty 

The section of the Fair Labor 
Standards Act of 1938 providing that 
every employer shall pay specified 
minimum wages can be violated only 
by failure to discharge the affirma¬ 
tive duty created by the act.—Flem¬ 
ing V. Alderman, D.C.Conn., 51 F. 
Supp. 800. 

95. U.S.—Fleming v, Knox, D.C.Ga,, 
42 F.Supp. 948. 


96. U.S,—Overnight Motor Transp. 
Co. V. Missel, Md.. 62 S.Ct. 1216, 
316 U.S. 572, 86 L.Ed. 1682, rehear- 
ing denied 63 S.Ct. 76, 317 U.S. 706, 
87 L.Ed. 563. 

97. U.S.—rFleming v. Knox, D.C.Ga., 
42 F.Supp. 948. 

98. U.S.—Roland Elee. Co. v. Black, 
C.C.A.Md., 163 F.2d 417—Shain v. 
Armour & Co., D.C.Ky., 50 F.Supp. 
907. 

99. U.S.—Travis v. Ray, D.C.Ky., 41 
F.Supp. 6. 

1 . Mo.—^Nelson v. St. Joseph & G. 
I, Ry. R. Co., 205 S.W. 870, 199 
Mo.App, 635. 

39 C.J. p 69 note 24. 

2. U.S.—Ft. Smith & W. R. Co. v. 
Mills, Ark., 40 S.Ct. 626, 253 U.S. 
206, 64 L.Ed. 862. ’ 
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3. N.T.—Canton v. The Palms, Inc., 
273 N.T.S. 239, 152 Misc. 347. 

Code held iu effect 

N.T.—Canton v. The Palms, Inc., su¬ 
pra. 

Fiece rate system 

U.S.—U. S. V. Cordele Mfg. Co., D.C. 
Ga., 10 F.Supp. 721. 

4. Tex.—Monroe v. Morten Inv. Co., 
Civ.App., 101 S^Y.2d 593. 

5. N.J.—Bayonne Textile Corpora¬ 
tion V. American Federation of Silk 
Workers, 172 A. 551, 116 N.J.Eq. 
146, 92 A.L.R. 1450. 

6. Tenn.—^Rust v. Newby, 100 S.W. 
2d 989, 171 Tenn. 127. 

7 . Conn.—Swiss Cleaners v. Dana- 
her, 27 A.2d 806, 129 Conn. 338. 

& Wis.—State ex rei. Attorney Gen¬ 
eral V. Fasekas, 269 N.W. 700, 223 
Wis. 356. 
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a. In General 

The Falr Labor Standards Act requires that em- 
ployees who work longer than forty hours during any 
Work week be compensated for hours worked In excess of 
forty at a rate not less than one and one half times the 
regular rate, regardless of what the rate of pay may be; 
there can be no averaging of hours over two or more 
weeks in computing the overtime, and amounts paid In 
excess of the overtime requirements in some weeks may 
not be apptied as a credit against payments due in other 
weeks. 

Under the Fair Labor Standards Act § 207 (a), 29 
U.S.C.A. § 207 (a), it is provided that no employer 
shall, except as otherwise provided by the act, em- 
ploy any of his employees who is engaged in com- 
merce or in the production of goods for coxnmerce 
for a work week longer than that prescribed, which 
work week is fixed at forty hours after the expira- 
tion of the second year from the date of the act, un- 
less such employee receives compensation for his 


employment in excess of the hours specified at a 
rate not less than one and one half times the regu¬ 
lar rate at which he is emplo3^ed.9 Employment for 
a work week longer than forty hours without com- 
pensating employees as required by this provision 
constitutes a violation of the act,io rendering the 
employer liable to civil and criminal penalties, as 
discussed infra § 151 (34). Payment for overtime 
in excess of a specified number of hours is also pro¬ 
vided for by territorial statute,but, as discussed 
infra § ISS, it has been held that a state statute pro- 
hibiting employees of certain establishments from 
working more than a specified number of hours per 
week gives no civil remedy or private right of action 
for overtime Services. 

It has been held that the provision of the Fair 
Labor Standards Act regarding overtime compen¬ 
sation must be liberally construed.^2 words of 


9. U.S.—st. John v. Brown, D.C. 
Tex., 38 P.Supp. 385. 

Stoike v. First Nat. Bank of 
City of New York. 36 N.Y.S.2d 390. 
264 App.Div. 585, reversed on oth¬ 
er gTOunds 48 N.E.2d 482, 290 N. 
Y. 195, certiorari denied 64 S.Ct. 50, 
320 U.S. 762, 88 L.Ed. 455—Ralston 
V. Karp Metal Products Co., 38 N. 
Y.S.2d 764, 179 Misc. 282—Emerson 
V. Mary Lincoln Candies, 20 N.Y.S. 
2d 570, 174 Misc. 353, afflrmed 26 
N.Y.S.2d 489, 261 App.Div. 870, ap- 
peal denied 27 N.Y.S.2d 452, 261 
App.Div. 1044, afflrmed 38 N.E.2d 
234, 287 N.Y. 577. 

Effect of contracts limiting em- 
ployee's right to overtime pay see 
supra § 151 (24). 

Validity of wage agreements flxing 
regular and overtime rates see in¬ 
fra subdivision c of this section. 

Fnrpose 

(1) Fair Labor Standards Act § 7 
(a), by increasing employer's labor 
costs by fifty per cent at end of the 
forty-hour week and by glving em¬ 
ployees a fifty per cent premium for 
all excess hours, achieves its dual 
purpose of inducing employer to re¬ 
duce the hours of work and to em- 
ploy more men and of compensating 
employees for burden of a long work 
week.—Walling v. Youngerman- 
Reynolds Hardwood Co., U.S.Ala., 65 
S.Ct. 1242, 325 U.S. 419, 89 L.Ed. 1705, 
rehearing denied 66 S.Ct 12. 326 U.S. 
804, 90 L.Ed. 489. 

(2) The requirement of increased 
pay for overtime Service is a reme¬ 
dia! measure adapted to the needs of 
an economic and social program, 
rather than a poUce regulat ion 
adapted to the rigid enforcement re- 
aulred in a safety program.—Levin- 
son V. Spector Motor Service, 111., 67 
S.Ct 931, 330 U.S. 649, 91 L.Ed. 1158. 

(3> Purpose of act generally see 
supra I 151 (1). 


Zndependent vitality 
U.S.—Bumpus V. Continental Baking 
Co., C.C.A.Tenn., 124 F.2d 549. 140 
A.L.R. 1258, certiorari denied Con¬ 
tinental Baking Co. v. Bumpus, 62 
S.Ct 1305, 316 U.S. 704, 86 L.Ed. 
1772. 

Zndividual xight 

The right of time and a half for 
overtime, plus liquidated damages 
for failure to receive it, is an in- 
divldual right of the employee, not a 
criminal sanction or even a general 
[ right given to employees' bargaining 
I unit, and unless employee remained 
, in company’s employ for long enough 
time after the adoption of an in¬ 
creased wage scale to be paid what- 
ever he had coming under the act 
before the wage scale went into ef¬ 
fect, he has not been compensated as 
the act requires.—^Watkins v. Hud- 
son Coal Co., C.C.A.Pa., 151 F.2d 311, 
certiorari denied 66 S.Ct. 522, 327 U. 
S. 777, 90 L.Ed. 1005, rehearing de¬ 
nied 66 S.Ct 701, 327 U.S. 816, 90 L. 
Ed, 1039. 

Bouuses 

Under the Fair Lahor Standards 
Act, it was not intended that an em¬ 
ployer should compensate employees 
for overtime by granting them bo- 
nuses.—Wilkinson v. Noland Co., D. 
C.Va., 40 F.Sup.p. 1009. 

10 . U.S.—Castle v. Walling, C.C.A. 
Miss., 158 F,2d 923—Walling v. 
West Ky. Coal Co., D.C.Tenn., 60 
F.Supp, 681—^Walling v. Merchants 
Pol i ce Service, D.C.Ky., 69 F.Supp. 
873—^Walling v. New Orleans Pri¬ 
vate Patrol Service, D.C.La., 57 F. 
Supp. 143—Walling v. De Soto 
Creamery & Produce Co., D.C.Minn,, 
61 P.Supp. 938—^Walling v. James 
V. Reuter, Inc., D.C.La., 49 P.Supp. 
485, reversed on other grounds 137 
F.2d 315, vacated on other grounds 
64 S.Ct 826, 321 U.S. 671, 88 L.Ed. 
1001—^Walling v. Sun Pub. Co., D. 
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C.Tenn., 47 F.Supp. 180, afflrmed, 
C.C.A., 140 P.2d 445, certiorari de¬ 
nied 64 S.Ct 946, 322 U.S. 728, 88 
L.Ed. 1564—Tenaglia v. Tully & 
Di Napoli, D.C.N.Y., 43 P.Supp. 814 
—Fleming v. Pearson Hardwood 
Plooring Co., D.C.Tenn., 39 F.Supp. 
300. 

11 . U.S.—^Domenech v. Pan Am. 
Standard Brands, C.C.A.Puerto 
Rico, 148 F.2d 768. 

Nintli honr 

(1) Employee, in action for over¬ 
time compensation under territorial 
statute, is entitled to recover at the 
statutory rate for the ninth hour 
only in any one calendar day.—^Dom- 
enech v. Pan Am. Standard Brands, 
D.C.Puerto Rico, 68 P.Supp. 726. 

(2) If, prior to effective date of 
Puerto Hican act regulating working 
hours, employee was working seven- 
ty-two hours a week for fifteen dol- 
lars as he allegedly worked immedi- 
ately thereafter, finding that parties 
intended that .fifteen dollars should 
cover a seventy-two-hour week would 

I be justified, but employee would not 
be precluded from recovering statu¬ 
tory double time for the ninth hour 
worked in any day.—^Domenech v. 
Pan Am. Standard Brands, C.C.A. 
Puerto Rico, 148 P.2d 763. 

Becovery at normal rate 
Employee and employer, making 
contract for work in excess of max¬ 
imum hours set hy the law, are not 
in delicto to such an extent that em¬ 
ployee cannot reeover wages at nor- 
mal rate for overtime actually 
worked in excess of nine hours per 
day.—Domenech v. Pan Am. Stand¬ 
ard Brands, supra. 

12 , U.S.—Tennessee Coal, Iro-n & R. 
Co. V, Muscoda Local No. 123, etc., 
C.C.A.Ala., 137 F.2d 176, denying 
rehearing 135 P.2d 320, afflrmed 
64 S.Ct. 698, 321 U.S. 690, 88 L.EcL 
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the statute must be givcn their usual and ordinary 
meaning and the statute requires no outside aid in 
its interpretation.13 xhe overtime pay provision of 
the act is indicative of a congressional intention to 
guarantee either regular or overtime compensation 
for ali actaal work or employment,^^ and it neces- 
sarily implies a kind of relationship based on agree- 
ment between the employer and employee from 
which it is possible to determine the regular hourly 
rate at which the employee is employed, and contem- 
plates a situation in which the employer agrees to 
pay a certain sum to the employee and has control 
of the hours of work by the employee.^5 

The provision for overtime pay does not regulate 
wages^® but imposes a penalty on overtime work 
regardless of what the rate of pay may be,^*^ and 
accordingly the requirement of overtime pay is not 
limited to employees receiving less than the statu- 
tory minimum per hour.^S Also overtime beyond 
the maximum number of hours specified by the act 
must be paid at one and one half times the regular 
rate of pay, where that pay^ is above the minimum 


as well as where the regular pay is at the mini¬ 
mum,and it is not enough that employees received 
compensation in excess of the amount they would 
have been paid on the basis of time and a half com- 
puted at the minimum wage provided for in the 
act^o The mere fact that a worker’s hours of em- 
ployment fluctuate does not insulate the worker from 
the protection of the overtime provisions of the 
act^i 

An employer is within its rights in establishing a 
rule or policy prohibiting overtime work,^^ ^nd it 
has the right to demand an explanation regarding 
the necessity for certain overtime hours worked by 
employees, if it acts in good faith and not for the 
purpose of having time worked omitted from the 
records.23 However, the fact that an employee was 
employed for specific hours at a specific weekly wage 
and directed not to work overtime without the em- 
ployer^s permission does not affect his right to com¬ 
pensation for overtime work done with the knowl- 
edge of the employer.24 


949, 152 A.L.R. 1014, rehearing de- 
nied 64 S.Ct. 1257. 322 U.S. 771, 
88 L.,Ed. 1596. 

13. U.S.—Tennessee Coal, Iron & R. 
Co. V. MuscodSL Local No. 123, etc., 
supra. 

14 . U.S.—Tennessee Coal, Iron & R. 
Co. V, Muscoda Local No. 123, Ala., 
64 S.Ct. 69S, 321 U.S. 690, 88 L.Ed. 
949, 152 A.L.R. 1014, rehearing de- 
nied 137 F.2d 176, rehearing denied 
64 S.Ct. 1257, 322 U.S. 771, 88 L. | 
Ed. 1596. 

Noiibiliable work 

Where e‘ngineers employed by ef- 
ficieucy expert firm were actually 
paid for work that was not billable 
to customers, «despite contract mak- 
ing no provision for nonbillable work, 
they were entitled to overtime for 
nonbillable work in excess of forty 
hours per week.—Chepard v. May, D. 
C.N.T., 71 F.Supp. 389. 

15. U.S.—Schroepfer v. A. S. Abell 
Co., D.C.Md., 48 F.Supp. 88, of- 
firmed, C.C.A., 138 F.2d 111, cer¬ 
tiorari denied 64 S.Ct. 486, 321 U. 
S. 763, 88 L.Ed. 1060, rehearing de¬ 
nied 64 S.Ct. 1149, 322 U.S. 770, 88 
L,Ed. 1595. 

16 * U.S.—Barrett v. National Mal- 
leable & Steel Castings Co., D.C. 
Pa., 68 F.Supp. 410—Fleming v. 
Carleton Screw Products Co., D.C. 
Minn., 37 F.Supp. 754, affirmed, C. 
C.A., 126 F.2d 537, certiorari denied 
63 S.Ct. 64, 317 U.S. 634, 87 L.Ed. 
511. 

17. U.S.—Carleton Screw Products 
Co. V. Fleming, C.C.A.Minn., 126 F. 
2d 537, certiorari denied 63 S.Ct. 
54, 317 U.S. 634, 87 L.Ed. 511—Bar¬ 


rett V. National Malleable & Steel 
Castings Co., D.C.Pa., 68 F.Supp. 
410. 

18, Tenn.—Thornberg v. B. T. & W. 
N. C. Motor Transp. Co., 157 S.W. 
2d 823, 178 Tenn. 298. 

19, U.S.—Overnight Motor Transp. 
Co. V. Missel, Md., 62 S.Ct, 1216, 
316 U.S. 572, 86 L.Ed. 1682, rehear¬ 
ing denied 63 S.Ct. 76, 317 U.S. 
706, 87 L.Ed. 563—Missel v. Over¬ 
night Motor Transp, Co., C.C.A.Md., 
126 F.2d 98, affirmed 62 S.Ct. 1216, I 
316 U.S. 572, 86 L.Ed. 1682, rehear- i 
ing denied 63 S.Ct. 76, 317 U.S. 706, 
87 L.Ed. 563—Bumpus v. Continen¬ 
tal Baking Co., C.C.A.Tenn., 124 P. 
2d 549, 140 A.L.R. 1258, certiorari 
denied Continental Baking Co. v. 
Bumpus, 62 S.Ct. 1305, 316 U.S. 
704, 86 L.Ed. 1772—Black v. Ro- 
land Elee. Co., D.C.Md., 68'F.Supp. 
117—Garchell v. Kantar, D.C.Minn., 
56 F.Supp. 866, reversed on other 
grounds, C.C,A., 150 F.2d 47—Perry 
V. Creech Coal Co., D.C.Ky., 55 P. 
Supp. 998—Clay v. Motor Preight 
Express, D.C.Pa., 52 F.Supp. 948. 

Tex.—D. & L. Production Co. v. 
Cuniff, Civ.App., 165 S.W.2d 933, 
error dismissed. 

20, U.S.—Walling v. Helmerich & 

’ Payne, Okl., 85 S.Ct. 11, 323 U.S. 

37, 89 L.Ed. 29—Floyd v. Du Bois 
Soap Co., Ohio, 63 S.Ct. 159, 317 U. 
S. 596, 87 L.Ed. 488—^Warren-Brad- 
shaw Drilling Co. v. Hali, Tex., 63 
S.Ct. 125, 317 U.S. 88, 87 L.Ed. 83— 
Overnight Motor Transp. Co. v. 
Missel, Md., 62 S.Ct. 1216, 316 U.S. 
572, 86 L.Ed. 1682, rehearing de¬ 
nied 63 S.Ct. 76, 317 U.S. 706, 87 
L.Ed 563—Bumpus v. Continental 
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Baking Co., C.C.A.Tenn., 124 F.2d 
549, 140 A.L.R. 1258, certiorari de¬ 
nied Continental Baking Co. v. 
Bumpus, 62 S.Ct. 1305, 316 U.S. 704, 
86 L.Ed. 1772—Warren-Bradshaw 
Drilling Co. v. Hali. C.C.A.Tex., 124 
P.2d 42, affirmed 63 S.Ct. 125, 317 

U. S. 88, 87 L.Ed. 83—Hargrave v. 
Mid-Continent Petroleum Corpora¬ 
tion, D.aOkl., 42 F.Supp. 908, af¬ 
firmed, C.C.A., Mid-Continent Pipe 
Line Co. v. Hargrave, 129 P.2d 655 
—Sunshine Mining Co. v. Carver, 
D.C.Idaho, 41 F.Supp. 60—Fleming 

V. Pearson Hardwood Plooring Co., 
D.C.Tenn., 39 F.Supp. 300—St. John 
V. Brown, D.C.Tex., 38 F.Supp. 385. 

21. U.S.—^Missel v. Overnight Motor 
Transp. Co., C.C.A.Md., 126 P.2d 
98, affirmed 62 S.Ct. 1216, 316 U.S. 
672, 86 L.Ed. 1682, rehearing denied 
63 S.Ct. 76, 317 U.S. 706, 87 L.Ed. 
563. 

22 . Kan.—Jackson v. Derby Oil Co., 
139 P.2d 146, 157 Kan. 53. 

CJourts do not look with favor on 

overtime claims of an employee who 
is forbidden by contract of employ- 
ment to work overtime.—Jackson v. 
Derby Oil Co., supra. 

22. U.S.—Walling v. Woodruff, D.C. 
Ga,, 49 F.Supp. 62. 

24 . U.S.—^Kappler v. Republic Pic- 
tures Corp., D.C.Iowa, 59 F.Supp. 
112, affirmed, C.C.A., Republic Pic- 
tures Corp. v. Kappler, 15i P.2d 
543, 162 A.L.R. 228, affirmed 66 S. 
Ct. 623, 327 U.S. 757, 90 L.Ed. 991, 
rehearing denied 66 S.Ct. 804, 327 
U.S. 817, 90 L.Ed. 1040. 
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Hegular and overtime rates must be computed in 
the manner prescribed by the act.-^ It is necessar}" 
and sufficient for compliance with the act that an 
employee be paid at a full one and one half times 
the regular rate of pay for ali work in excess of 
forty hours during any work week,26 and the over¬ 
time compensation must be computed by increasing 
the employee^s regular hourly rate by fifty per cent 
and multiplying such figure by the number of over¬ 
time hours.27 The overtime pay provision of the 
Fair Labor Standards Act does not limit the work 
week to forty hours, and an employee may work 
more than forty hours per week provided he is com- 
pensated therefor as provided in the act.29 The time 
worked over forty hours per week, even by piece 
workers, must be included in the time worked for the 
purpose of computing overtime.^® 

The unit of time under the act within which to 


distinguish regular from overtime is the week^^ and 
there can be no averaging of hours over two or more 
weeks in computing overtime compensation.^2 Also 
an employer may not apply amounts actually paid 
employees in excess of the overtime requirements 
of the act in some weeks, as a credit against pay- 
ments in other weeks when compensation for over¬ 
time did not, in fact, equal the amounts prescribed 
by the act,S3 and an employer may not deduct from 
the amount due employees as overtime compensation 
the regular year-end bontises paid to employees.34 
Where there is no evidence that an employer’s pay- 
ment of the full weekly wage stipulated for weeks 
in which the employee was absent part of the time 
was made under mistake of law or fact, the employ¬ 
er is not entitled to credit for the alleged overpay- 
ments on those weeks against the amount recover- 
able by the employee as overtime compensation.95 


2 5. U.S.—Robertson v. Alaska I 
Juneau Gold Min. Co., C.C.A.Cal., I 
157 P.2(i 876—Keen v. Mid-Conti-I 
nent Petroleum Corp., D.C.Iowa, 63 j 
P.Supp. 120, afRrmed, C.C.A., Mid- 
Continent Petroleum Corp. v. Keen, 
157 F.2d 310. 

26. U.S.—Lewellen v. Hardy-Bur- 
lingham Min. Co., D.C.Ky., 73 P. 
Supp. 68—Ferrer v. Waterman S. 
S. Corp., D.C.Puerto Rico, 70 P. 
Supp. 1—^Klotz V. Ippolito, D.C. 
Tex., 40 P.Supp. 422. 

Ala.—Cudahy Padcing- Co. of Alaba- 
ma V. Bazanos, 16 So.2d 720, 245 
Ala. 73. 

K.Y.—Mabee v. White Plains Pub. 
Co., 41 N.T.S.2d 534, ISO Misc. 8, 
reversed on other grounds 45 N.T. 
S.2d 479, 267 App.Div. 284, af- 

firmed 58 N.E.2d 520, 293 N.T. 781, 
motion denied 60 N.E.2d 848, 294 
N.T, 701, reversed on other grounds 
66 S.Ct. 511, 327 U.S. 178, 90 L.Ed. 
607. 

Wis.—Katchel v. Northern Engraving 
& Mfg. Co., 25 N.W.2d 431, 249 
Wis. 578. 
full increase 

A full fifty per cent Increase in 
labor costs and a full fifty per cent 
wage premium are meant to flow 
from the overtime provision of Pair 
Labor Standards Act; fact that em¬ 
ployer was paying a premium for 
overtime employment so as to make 
the overtime rate somewhat above 
the piecework earnings per hour was 
immaterial in determining whether 
employer violated overtime provision 
of the act, since until that premium 
is fifty per cent of the actual hourly 
rate received from all regular sourc- 
es, the provisio-n has not been satis- 
fled.—^Walling v. Harnischfeger 
Corp., Wis., 65 S.Ct 1246, 1250, 325 
U.S. 427, 89 L.Ed. 1711. 

Jkdditloxial eacpeaise 

Under provision of the Pair Labor 


Standards Act relating to compensa¬ 
tion for overtime worked, employ¬ 
ment for more than the statutory 
maximum number of hours is intend- 
ed to entail additional expense to the 
employer no matter what the regular 
I rate of employment may be, unless 
the employee falis within one of the 
exempted groups there listed.— 
Bumpus V. Continental Baking Co., 
C.C.A.Tenn., 124 F.2d 549, 140 A.L. 
R. 1258, certiorari denied Continental 
Baking Co. v. Bumpus, 62 S.Ct. 1306, 
316 U.S. 704, 86 L.Ed. 1772. 
Employiuent contract 
The designatio-n of compensation 
or period of work as “overtime” In 
employment contract does not make 
such compensation or period of work 
overtime within Pair Labor Stand¬ 
ards Act providing that hours 
worked after forty during any work 
week are overtime for which extra 
compensation is allowed.—Ferrer v. 
Waterman S. S. Corp., D.C.Puerto 
Rico, 70 P.Supp. 1. 

27. N.T.—^Reck v. Zarnocay, 36 N.T. 
S.2d 394, 264 App.Div. 520, reargu- 
ment denied 37 N.Y.S.2d 834, 265 
App.Div. 817. 

Pield time reports showlng number 
I of hours of different kinds of work 
performed by employee, which were 
substantially correct, were adequate 
basis for computing overtime due un¬ 
der the Pair Labor Standards Act.— 
Straughn v. Schlumberger Well Sur- 
veying Corp., D.C.Tex., 72 P.Supp. 
611. 

28. U.S.—Landreth v. Ford, Bacon 
& Davis, C.C.A.Ark., 147 P.2d 446. 

29. U.S.—^Anderson v. Pederal Cart- 
ridge Corp., D.C.Minn., 62 P.Supp. 
775, affirmed, C.C.A., 156 P.2d 681. 

30. U.S.—^Anderson v. Mt. Clemens 
Pottery Co., D.C.Mich., 60 P.Supp, 
146, reversed on other grounds, C. 
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C. A., Mt. Clemens Pottery Co. v. 
Anderson, 149 P.2d 461, reversed 
on other grounds 66 S.Ct. 1187, 328 
U.S. 680, 90 L.Ed. 1515, rehearing 
denied 67 S.Ct. 25, 3’29 U.S. 822, 
91 L.Ed. 699. 

31. U.S.—Overnight Motor Transp. 
Co. V. Missel, Md., 62 S.Ct. 1216, 
316 U.S. 572. 86 L.Ed. 1682, rehear¬ 
ing denied 63 S.Ct 76, 317 U.S. 706, 
87 L.Ed. 663. 

Staggered shlffcs 

Where a work week under the Pair 
Labor Standards Act, as Interpreted 
by the administrator, consisted of 
seven days starting with the same 
calendar day each week, and employ¬ 
er established a work week of seven 
consecutive days beginning on Wed- 
nesday and ending on the following 
Tuesday, and so staggered the shifts 
on which plaintiff employee worked 
as to allow from o*ne to four days’ 
rest between changes of shifts, al- 
though employee worked seven con¬ 
secutive days on each shift, and he 
drew overtime varying from ten to 
fifty per cent for days worked, em¬ 
ployer did not violate the act so as 
to entitle employee to recover over¬ 
time for each seventh day worked.— 
Harned v. Atlas Powder Co., 192 S. 
W.2d 378, 301 Ky. 617. 

32. U.S.—Black v, Roland Elee. Co., 

D. C.Md., 68 P.Supp. 117. 

33. U.S.—Roland Elee, Co. v. Black, 
C.C.A.Md., 163 P.2d 417—Black v. 
Roland Elee. Co., D.C.Md., 68 P. 
Supp. 117. 

34. U.S.—^Roland Elee. Co. v. Black, 
C.C.A.Md., 163 P.2d 417—Black v. 
Roland Elee. Co., D.C.Md., 68 P. 
Supp. 117. 

35 . U.S.—^Hutchinson v. William C. 
Barry, Inc., D.C.Mass., 50 P.Supp. 
292. 
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A Work week under the act consists of seven con- 
secutive days and it need not coindde with the cal- 
endar week but may begin on any day and at any 
time of any day.36 A work schedule under which 
an employee has a different day off in each calendar 
week is not in violation of the act, so that the em¬ 
ployee is not entitled to overtime compensation for 
the last day of each period of seven consecutive days 
worked by him.37 Employees are entitled to time 
and a half, and not double time, for time worked in 
excess of forty hours on the seventh consecutive 
day,38 and the statute does not authorize the recov- 
ery of double time for Sunday work,38 

Employment by several employers, Generally, in 
the absence of collusion between several employers 
for whom a single employee works, a particular em- 
ployer is required to pay overtime only if the em¬ 
ployee is engaged in work for him for more than 
forty hours a week,^^ but it has also been held, with- 
out reference to whether the employment is joint, 
that where one is employed concurrently by two em¬ 
ployers the two concurrent salaries received by the 
employee from both employers and the number of 
hours given by the employee to both jobs are to be 
added in determining application of provisions for 
minimum wages and overtime pay.^i Where one is 
jointly employed by several employers, each is liable 
under the act for overtime compensation,in 
determining whether two employers are acting inde- 
pendently in working an employee more than forty 
hours in a week, the facts of the particular case are 


controlling,^3 and in order to render them jointly 
liable for overtime compensation it must appear that 
both employers undertook the task involved and had 
joint control over its performance.^'^ 

b. Eegular Rate of Pay 

Under provisions of the Fair Labor Standards Act re- 
quiring payment of overtime at one and one half times 
the reguiar rate of pay, the “reguiar rate" Is an actual 
fact and means the houriy rate actually paid for the nor- 
mal, nonovertime work week, inciuding all payments 
which the parties have agreed shall be received during 
the work week, exclusi ve of overtime payments. 

Under Fair Labor Standards Act § 7, 29 U.S.C.A. 
§ 207, requiring work in excess of the number of 
hours specified to be paid for at one and one half 
times the 'Vegular rate” of pay, the computation 
of the overtime payment to which an employee is 
entitled first requires a determination of the reguiar 
rate of pay.^5 xhe term “reguiar rate” is not de- 
fined in the act, and hence its meaning is the sub- 
ject of judicial interpretation having in mind the 
purposes of the act,^6 tyut it has been held that the 
vrords used in the statute are not ambiguous, and do 
not require, for their construction, resort to the 
declaration of policy and the legislative history of 
the act.^7 xhe term is not to be enlarged by refer¬ 
ence to the definition of the term “wages” found 
in other statutes.^s 

The question-of what is the “reguiar rate” of 
compensation, on which the amount of overtime 
payments required by the act depends, must be de- 
termined in each case from a consideration of the 


36. Tex.—^Barclay v. Magnolia Pe¬ 
troleum Co., Civ.App., 203 S.W.2d 
626, refused no reversible error. 

37. Tex.—Barclay v. Magnolia Pe¬ 
troleum Co., supra, 

38. U.S.—Barrett v. National Mal- 
leable & Steel Castings Co., D.C. 
Pa., 68 F.Supp. 410. 

38. N.T.—Steiner v. Pleasantville 
Constructors, 49 N.T.S.2d 42, 182 
Misc. 66, aiRrmed 54 N.T.S.2d 700, 
first case, 269 App.Biv. 738—Stein¬ 
er V. Pleasantville Constructors, 49 
N.T.S.2d 41, affirmed 64 N.T.S.2d 
700, second case, 269 App.Div. 738. 

40. U.S.—-Walling v. Twyeffort, Inc., 
C.C.A.N.T., 1»8 F.2d 944. 
Commissary 

Where commissary was located on 
defendant employers' piant site but 
was owned by a third person who 
was local manager of employers’ 
piant, and employees who worked at 
the piant at times also worked in the 
commissary, the time worked by em¬ 
ployees in the commissary could not 
be included in determining amount 
due by employers under Fair Labor 
Standards Act, cn theory that em¬ 


ployees were jointly employed by the I 
employers and third person.—Flem¬ 
ing V. Knox, D.C.Ga., 42 F.Supp. 948. 
Computatioxi. of time worked 

Where night watchman of defend¬ 
ant employers engaged in commerce 
or production of goods for commerce 
within the Fair Labor Standards Act 
received twenty per cent of pay 
from another employer, twenty per 
cent of time he worked would be de- 
ducted from total of hours worked 
during night in determining time 
that he had worked for defendants. 
—Fleming v. Stillman, D.C.Tenn., 48 
F.Supp. 609. 

41. U.S.—^Woods V. Wilkerson, D.C. 
La., 40 F.Supp. 131. 

42. U.S.—Morales v, Compania Azu- 
carera Del Toa, D,C.Puerto Rico, 68 
F.Supp. 346. 

43. U.S.—Walling v. Friend, C.C.A. 
Mo., 156 P.2d 429. 

Oommon office 

Where owners of market were 
members of live stock commission 
firm and the two firms shared a com- 
mon office where employee, who 
worked for both firms, performed 
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all his work, and Services for one em¬ 
ployer were of no benefit to the other 
and employee worked more than for¬ 
ty hours per week, but did not work 
overtime for the commission firm, 
such firm did not violate the hour 
provisions o-f Fair Labor Standards 
Act.—Walling v. Friend, supra. 

44. Ind.—Princeton Min. Co. v. 

Veach, 63 N.E.2d 306. 116 Ind.App. 
332. 

45. U.S.—Selan v. Becker, D.C.Wis., 
71 F.Supp. 689. 

46. U.S.—^White v. Witwer Grocer 
Co., C.C.A.Iowa, 132 F.2d lOS. 

Wis.—^Katchel v. Northern Engrav- 
iug & Mfg. Co., 25 N.W.2d 431, 249 
Wis. 578. 

47. U.S.—Fleming v. A. H. Belo Cor¬ 
poration, C.C.A.Tex., 121 F.2d 207, 
certiorari denied 62 S.Ct. 137, 314 
U.S. 601, 86 L.Ed. 484, affirmed 
Walling V. A. H. Belo Corporation, 
62 S.Ct. 1223, 316 U.S. 624. 86 L.Ed. 
1716, rehearing denied 63 S.Ct. 76, 
317 U.S. 706, 87 L.Ed. 563. 

48. U.S.—^McComb v. Shepard Niles 
Grane & Hoist Corp., D.C.N.Y., 72 
F.Supp. 239. 



1 151 ( 26 ) 


MASTEB AND SERVANT 


56 C.J.S. 


■facts and circumstances.^® Altliough the parties 
■may contract as to the rate of compensation, within 
the limits circumscribed by the statute, as is dis- 
cussed infra subdivision c of this section, an em- 
■ployer and employee may not legally agree on a 
“basis for overtime compensation under the act j 
which is different from the actual basis of the em- | 
ployee’s regular compensation-^® The regular rate, 
liovvever established, must be a bona fide rate,^^ 
and overtime must be paid on the basis of the em- 
ployee^s regular compensation regardless of what 
the components thereof are called, and how desir- 
able, beneficial, or praiseworthy it may be to divide 
such compensation into artificial components.^^ 
The regular rate is an “actual fact,”53 and, in as- 
certaining such rate for the purpose of determining 
the amount of overtime compensation payable under 
the act, the court must look not to the contract 
nomenclature but to the actual pajnnents, exclu- 
sive of those paid for overtime, which the parties 
have agreed shall be paid during each work week.^^ 

As a general rule the words “regular rate” mean 
the houriy rate actually paid for the normal, non- 


overtime work week,^® and an employee*s regular 
compensation is the compensation which regularly 
and actually reaches him, however indirectly, inde- 
pendently of whether it could be called a gratuity 
under some other circumstances or may shrink at 
! some time, and regardless of the striet legal rela- 
tionship between employer and employee.^® Ac- 
cordingly the term means the actual rate of pay 
which the employee is receiving, no matter how 
high, and not the minimum rate set forth in the 
statute.57 However, where an employee^s compen¬ 
sation is less than the minimum wage permitted by 
the act, the minimum wage is the “regular rate at 
which he is employed,”58 and the basic wage paid 
for labor under the minimum rate provision rather 
than the rate of payment before the effective date 
of the act is the base to be used in determining 
overtime compensation.^® 

As a general rule the regular rate of pay, for 
purposes of computing overtime compensation, in¬ 
cludes all payments which the parties have agreed 
shall be received during the work week, exclusive 
of overtime payments,®® including piecework wa- 


49. U.S.—^Walling v, Prank Adam 
Elee. Co., C.C.A.MO., 163 F.2d 277. 

50. U.S.—^Walling v, Richmond 
Screw Anchor Co., D.C.N.T., 59 F. 
Supp. 291, afflrmed, C.C.A., 154 P. 
2d 780. 

51. U.S.—Watkins v. Hudson Coal 
Ck>., C.C.A.Pa., 151 F.2d 311, cer¬ 
tiorari denied 66 S.Ct. 522, 327 U.S. 
777, 90 L.Ed. 1005, rehearing denied 
66 S.Ct. 701, 327 U.S. 816, 90 L.Bd. i 
1039. 

52. U.S.—^Walling v. Richmond 
Screw Anchor Co., D.C.N.Y., 59 F. 
Supp, 291, afRrmed, C.C.A., 154 F.2d 
780. 

63. U.S.—149 Madison Ave. Corp. v, 
Asselta, K.T., 67 S.Ct. 117S, 331 U, 

S. 199, 91 L.Ed.-^Walling v. 

Youngerman-Reynolds Hardwood 
Co., Ala., 65 S.Ct. 1242, 325 U.S. 
419, 89 L.Ed. 1705, rehearing denied 
66 S.Ct. 12, 326 U.S. $04, 90 Li.Bd. 
489. 

54 , U.S.—^Walling v. Harnischfeger 
Corp., Wis., 65 S.Ct. 1246, 1250, 325 

U. S. 427, 89 L.Ed. 1711--Robertson 

V. Alaska Juneau Gold Mi*n. Co., 
C.C.A.Cal., 157 F.2d 876—WalUng 
V. Arctic Circle Exploration, U.C. 
Wash., 56 F.Supp. 944—Interna¬ 
tional Lrongshoremen^s Ass'n, Lo- 
cal $15, V. National Terminals Cor¬ 
poration, D.C.Wis., 50 F.Supp. 26, 
affirmed, C.C.A, Cabunac v. Nation¬ 
al Terminals Corporation, 139 F.2d 
$53. 

55. U.S.—149 Madison Ave. Corp. v. 

Asselta, N.Y., 67 S.Ct. 117$, 331 U. 
S. 199, 91 L.Ed. 1432, 169 A.L.R. 
1293—Walling v. Youngerman- 


Reynolds Hardwood Co., Ala., 65 
S.Ct. 1242, 325 U.S. 419, 89 L.Ed. 
1705, rehearing denied 6$ S.Ct. 12, 
326 U.S. 804, 90 L.Ed. 489— 

Walling V. Helmerich & Payne, 
Okl., 65 S.Ct. 11, 323 U.S. 37, 89 
L.Ed. 29—MeComb v. Shepard 
Niles Crane & Hoist Corp., D.C. 
N.Y., 72 F.Supp. 239—Walling v. 
Frank Adam Elee. Co., D.C.Mo., 66 
F.Supp. 811. 

Beductions 

<1) Where employees worked with 
full knowledge of employer's practice 
to charge employees for tools used by 
them, their regular rate of pay for 
purposes of computing overtime was 
the pay received after such deduc- 
tions,—Anderson v. Mt. Clemens Pot- 
tery Co., D.C.Mich., 60 F.Supp. 146, 
reversed on other grounds, C.C.A., 
Mt. Clemens Pottery Co. v. Anderson, 
149 P.2d 461, reversed on other 
grounds 66 S.Ct. 1187, 328 U.S. 680. 
90 L.Ed. 1515, rehearing denied 67 

S.Ct. 25, 329 U.S. 822, 91 L.Ed. - 

(2) What constitutes wages and 
compensation generally see infra § 
151 (27). 

56. U.S.—Walling v, Richmond 
Screw Anchor Co., D.C.N.Y., 69 P. 
Supp. 291, affirmed, C.C.A., 154 P.2d 
780. 

57. U.S.—Carleton Screw Products 
Co. V. Fleming, C.C.A.Minn., 126 F. 
2d 537, certiorari denied 63 S.Ct. 
64, 317 U.S. 634, 87 L.Ed. 511—Mis- 
sel V. Overnight Motor Transp. Co., 
C.C.A.Md„ 126 P.2d 98, affirmed 62 
S.Ct. 1216, 316 U.S. 572, 86 L.Ed. 
1682, rehearing denied 63 S.Ct 76, 
317 U.S. 706, 87 L.Ed, 563. 
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Va.—Tidewater Optical Co. v. Witt- 
kamp, 19 S.E.2d 897, 179 Va. 545. 

58. U.S.—^Fleming v. Knox, D.C.Ga., 
42 F.Supp, 948—^Drake v. Hirsch, 
D.C.Ga., 40 F.Supp. 290. 

58. U.S.—^White V. Witwer Grocer 
Co., C.C.A.Iowa, 132 F.2d 108. 

60. U.S.—^Walling v, Youngerman- 
Reynolds Hardwood Co., Ala., 65 S. 
Ct 1242, 326 U.S. 419, 89 L.Ed. 
1705, rehearing denied 66 S.Ct. 12, 
326 U.S. 804, 90 L.Ed. 489—Wall¬ 
ing V. Wall Wire Products Co., C.C» 
A.Mich., 161 P.2d 470—Walling v. 
Garlock Packing Co., C.C.A.N.Y., 
159 F.2d 44—Robertsoin v, Alaska 
Juneau Gold Min. Co., C.C.A.Cal., 
157 F.2d 876—^Walling v. Alaska- 
Pacific Consol. Mining Co., C.C.A. 
Wash., 152 P.2d 812, certiorari de¬ 
nied 66 S.Ct 960, 327 U.S. 803, 90 
L.Ed. 1028—Fleming v. Carleton 
Screw Prod 'ts Co., D.C.Minn., 37 
F.Supp. 754, affirmed, C.C.A., 126 
F.2d 537, certiorari denied 63 S.Ct. 
54, 317 U.S. 634, 87 L.Ed. 511. 
G‘rattiit7 

Where employee^ assured that 
they would receive the same earn- 
ings as before, sig'ned agreements for 
setting up on employer's books a 
wage rate lower than rate paid before 
date of agreements, overtime com¬ 
pensation was computed on lower 
rate* and a so-called bonus or gratui¬ 
ty sufficient to bring total wage for 
pay period to an amount equalling 
total hours worked during that pe¬ 
riod, multiplied by houriy rate re¬ 
ceived before date of agreements, 
was added, regular rate on basis of 
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ges,6i differential payments for working at iindesir- 
able times, such as at night or on Sundays and hol- 
idays,62 and the cost of board and lodging custom- 
arily furnished employees.^^ The ‘Tegular rate” of 
pay also ordinarily includes incentive bonus^^ or 
profit-sharingSS payments made in addition to the 
normal base pay. So where bonuses, the amount of 
which could be ascertained by application of a 
formula, were regularly paid and employees as- 
sumed that in the normal course of events they 
would receive such bonuses, they constituted part 
of the regular rate at which they were paid and 
were required to be considered in the computation 


of overtime pay, notwithslanding the bonus pay¬ 
ments were discretionary with the employer and 
could be discontinued.6® It has been held, however, 
that a bonus which was provided for subsequent 
to the eaming of the compensation on which it was 
based is not any part of the regular rate of com¬ 
pensation,^7 and that annual bonuses which, al- 
though scaled according to an employee's annual in¬ 
come, are actually in the nature of an outright gift 
may not be considered as compensation with respect 
to the computation of base pay and overtime com¬ 
pensation under the act.®8 


which overtime compensation was re¬ 
quired to be computed under the Fair 
Labor Standards Aot was- agreed 
rate plus so-called banus or gratuity 
paid at end of each week.—Carleton 
Screw Products Co. v. Fleming, C.C. 
A.Minn., 126 F.2d 537, certiorari de- 
nied 63 S.Ct. 54, 317 U.S. 634, 87 L. 
Ed. 511. 

€1. U.S.—^Walling v. Harnischfeger 
Corp., Wis., 65 S.Ct. 1246, 1250, 325 
U.S. 427, 89 L.Ed. 1711—Walling v. 
Lippold, D.C.Neb., 72 F.Supp. 339— 
Selan v. Becker, D.C.Wis., 71 F. 
Supp. 689. j 

Piece-rate pay System 
Where contract provided for piece- 
rate pay system under which em¬ 
ployees’ wages could exceed an es- 
tablished base rate, those employees 
who received hourly rates at least 
twenty per cent higher than their 
guaranteed base rates were paid a 
regular rate identical with the high¬ 
er rate, and hence employer’s failure 
to pay them for overtime labor on 
basis of such higher rate violated 
overtime provision of Fair Labor 
Standards Act notwithstanding con¬ 
tract designation of base rate as the 
regular rate.—^Walling v. Harnisch¬ 
feger Corp., Wis., 65 S.Ct. 1246, 1250, 

325 U.S. 427, 89 L.Ed. 1711. 
CoincideXLt with hourly rate 

Und^r overtime provision of Fair 
Labor Standards Act, in case of 
piece-work wages, the regular rate 
co incides with hourly rate actually 
received for ali hours worked during 
particular work week, such rate be- 
ing the quotient of amount received 
during the week divided by number 
of hours worked.—^Walling v. Young- 
«rman-Reynolds Hardwood Co., Ala., 
65 S.Ct. 1242, 326 U.S. 419, 89 L.Ed. 
1705, rehearlng denied 66 S.Ct. 12, 

326 U.S. 804, 90 L.Ed. 489. 

ISiue timnels completed 

Where employer guaranteed a min¬ 
imum wage, but agreed that it would 
pay as much over that as employees 
were able to make on an agreed sum 
per foot of' mine tunnel completed 
and, although minimum hourly rates 
were guaranteed, employees were 

56 0J.S.~45 


paid their piece rate earnings, and 
employees received a greater regular 
rate than guaranteed minimum base 
rate, such piece-work wages forming 
only part of their normal weekly in¬ 
come were required to be included 
within statutory regular rate under 
Fair Labor Standards Act.—^Walling 
V. Alaska Pac. Co‘nsol. Min. Co., C.C. 
A.Wash., 152 F.2d 812, certiorari de¬ 
nied Alaska Pac. Consol. Min. Co. v. 
Walling, 66 S.Ct. 960. 327 U.S. 803, 
90 L.Ed. 1028. 

62. U.S.—^International Longshore- 
men's Ass’n, Local 815, v. National 
Terminals Corporation, D.C.Wis., 
60 F.Supp. 26, afflrmed, C.C.A., Car- 
bunac v. National Terminals Cor¬ 
poration, 139 F.2d 853. 

Effect of agreement for higher rate 
for work during certain hours or 
on certain days see infra subdivi- 
sion c of this section. 

Designation as bonus 

Differential payment of five cents 
per hour for night shift work paid 
to employees under union wage con¬ 
tract was not a gratuity but was 
part of regular rate for purpose of 
computing overtime compensation 
under Fair Labor Standards Act, not¬ 
withstanding differential vras desig- 
nated as bonus and was not included 
in einployer’s returns to workmen’s 
compensation insurer and was dis- 
tinguished on employer’s books by 
red ink, and under National War La¬ 
bor Board's form.—^Walling v. Wm. 
Schollhorn Co., D.C.Conn., 64 F. 
Supp. 1022. 

63. U.S.—Walling v. Alaska Pac. 
Consol. Min. Co., C.C.A.Wash., 152 
F.2d 812, certiorari denied Alaska 
Pac. Consol. Co. v. Walling, 66 S. 
Ct. 960, 327 U.S. 803, 90 L.Ed. 1028. 

Wages as including value of Services 
furnished employees see infra § 
151 (27). 

64. U.S.—^Walling v. Harnischfeger 
Corp., Wis., 65 S.Ct. 1246, 1250, 325 
U.S. 427, 89 L.Ed. 1711—Walling v. 
Jacksonville Paper Co., D.C.Fla., 
69 F.Supp. 599—^Black v. Roland 
Elee. Co., D.C.Md., 68 F.Supp. 117. 
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Ck>mputatlou 

Under the Fair Labor Standards 
Act, where a bonus was paid em¬ 
ployees who turned out more work 
than stated minimum, overtime hour¬ 
ly rate should be one and a half 
times regular hourly rate, and bonus 
rate during overtime should be one 
and a half times regular bonus rate, 
so that, when shift on which bonus 
was earned was part regular time 
and part overtime, bonus would be at 
regular bonus rate for that fraction 
of bonus allocated pro rata to regu¬ 
lar time, and at overtime bonus rate 
for that fractio‘n allocated to over¬ 
time.—Walling V. Stone, C.C.A.I11., 
131 P.2d 461. 

65. U.S.—Walling v. Wall Wlre 
Products Co., C.C.A.Mich., 161 F.2d 
470—Corey v. Detroit Steel Corpo¬ 
ration, D.C.Mich., 52 F.Supp. 138. 

RelatioxL to other factors 
Under provision of the Fair Labor 
Standards Act requiring payment of 
overtime at a rate not less than one 
and a half times the regular rate at 
which employee is employed, bonuses 
or shares of profit paid to employees 
need not be related to their classifi- 
cations, rates, and standards for 
jobs, as set forth in contract, and 
need not be based on individual 
skills, wages, salaries, or accomplish- 
ments, in order to be included in the 
regular rate.—^Walling v. Wall Wire 
Products Co., C.C.A.Mich., 161 F.2d 
470. 

66. U.S.—^Walling v. Garlock Pack- 
in^ Co., aC.A,N.T., 159 F.2d 44— 
Walling* V. Richmond Screw Anchor 
Co., C.C.A.N.T., 154 F.2d 780, cer¬ 
tiorari denied 66 S.Ct. 1383, 328 U. 
S. 870, 90 L.Ed. 1640. 

67. U.S.—^Walling v. Prank Adam 
Elee. Co., D.C.MO., 66 F.Supp. 811. 

68. U.S.—Black v. Roland Elee, Co., 
D.CMd., 68 F.Supp. 117. 

Discretionary nature 

It has been held that bonuses paid 
employees pursuant to resolutions of 
the corporate employer’s board of di- 
rectors, which were not promised iir 
advance and were completely discre¬ 
tionary with the employer*s manage- 
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It is not necessary that the exact amounts that 
go to make up the “regular rate’' of pay be known 
at the time the work is done by the employee, since 
they may not be susceptible of computation until a 
later date.®^ The word “regular’' does not neces- 
sarily mean unvarying,'^^^ and accordingly the regu- 
lar rate need not be uniform in amount from work 
week to work week but may be subject to fiuctua- 
tion because of different component factors, such 
as the amount of production and the size of divi- 
dends or profitsJ^ 

Ordinarily, where an employee works at a fixed 
hourly wage, his regular rate of pay is established 
by his contract of employment, and he is entitled 
under the act to receive for ali hours worked in any 
week in excess of forty compensation at the rate of 


one and one half times his contract hourly wage.72 
In the case of an employee hired on a weekly or 
monthly basis and receiving compensation other 
than on an hourly basis, a computation is necessary 
in order to determine his regular rate of pay.^S 
The act contemplatos a work week as the regular 
unit for computing the hourly rate,'^4 and as a gen- 
eral rule the regular hourly rate is determined by 
obtaining the quotient of the amount received dur- 
ing the week divided by the number of hours 
worked. The regular rate of pay is not to be com- 
puted by dividing the applicable statutory minimum 
hours into the weekly wage of the employee.'^® 

If an employee is hired on a fixed weekly salary 
for a work week of a fixed number of hours, his 
regular rate of pay is determined by dividing the 


ment, are not part of the regulax 
rate of pay on the basis of which 
overtime must be computed.—Mc- 
Comb V. Shepard Niles Cra-ne & Hoist 
Corp., D.C.N.T., 72 P.Supp. 239. 

69. U.S.—Walling v. Wall Wire 
Products Co„ C.C.A.Mich., 161 P.2d 
470. 

70. U.S.—^Missel v. Overnight Motor 
Transp. Co., C.C.A.Md., 126 F.2d 
98, affirmed 62 S.Ct. 1216, 316 U.S. 
672, 86 L.Ed, 1682, rehearing de- 
nied 63 S.Ct. 76, 317 U.S. 706, 87 
L.Ed. 563. 

71. U.S.—Walling v. Wall Wlre 
Products Co., C.C.A,Mich., 161 P.2d 
470. 

72. U.S.—Landreth v. Ford, Bacon 
& Davis, C.C.A.Ark„ 147 F.2d 446. 

Yalidity of agreements establishing 
regular rate of pay see infra sub- 
division c of this section. 

73. U.S.—Landreth v. Ford, Bacon 
& Davis, supra. 

74. U.S.—Missel v. Overnight Motor 
Transp. Co., C.O.A.Md., 126 P.2d 
98, affirmed 62 S.Ct. 1216, 316 U.S. 
672, 86 L.Ed. 1682, rehearing denied 
63 S.Ct. 76, 317 U.S. 706, 87 L.Ed. 
663. 

75. U.S.—^Walling v. Toungerman- 
Reynolds Hardwood Co., Ala,, 65 S. 
Ct. 1242, 325 U.S. 419, 89 L.Ed. 
170^, rehearing denied 66 S.Ct. 12, 
326 U.S. 804, 90 L.Ed. 489—Castle 
V. Walling, C.C.A.Miss., 153 P.2d 
923—^Walling v. Uhlmann Grain 
Co., C.C.A.I11., 151 F.2d 381—Adams 
V. Union Dime Sav. Bank, C.C.A.N. 
Y., 144 P.2d 290, certiorari denied 
65 S.Ct. 85, 323 U.S. 751, 89 L.Ed. 
602—Patsy Oil & Gas Co. v. Rob- 
erts, C.C.A.Okl., 132 P.2d 826— 
Walling V. Llppold, D.C.Neb., 72 P. 
Supp. 339—Harrington v. Empire 
Const. Co., D.C.Md., 71 P.Supp. 324 
—Walling V. Castle, D.C.Miss., 64 
P.Supp. 707, affirmed, CC.A., Castle 


V. Walling, 153 P.2d 923—Keen v. 
Mid-Continent Petroleum Corp., D. 
G.Iowa, 63 P.Supp. 120, affirmed, 
C.C.A., Mid-Continent Petroleum 
Corp. V. Keen, 157 F.2d 310—Kap- 
pler V. Republic Pictures Corp., D. 
C.Iowa, 59 P.Supp. ill2, affirmed, C. 
C.A., Republic Pictures Corp. v. 
Kappler, 151 F.2d 543, 162 A.L.R. 
228, affirmed 66 S.Ct. 523, 327 U.S. 
757, 90 L.Ed. 991, rehearing denied 
66 S.Ct. 804, 327 U.S. 817, 90 L.Ed. 
1040—^Lorber v. Rosow, D.C.Conn., 
'58 P.Supp. 341—Missel v. Over¬ 
night Motor Transp. Co., D.C.Md., 
40 P.Supp. 174, reversed on other 
grounds, C.C.A., 126 F.2d 98, af¬ 
firmed 62 S.Ct. 1216, 316 U.S. 672, 
86 L.Ed. 1682, rehearing denied 63 
S.Ct. 7'6, 317 U.S. 706, 87 L.Ed. 563. 
Kan.—Graves v. Armstrong Cream- 
ery Co., 118 P.2d 613, 164 Kan. 365. 
N.T.—Mabee v. White Plains Pub. 
Co., 41 ]Sr.Y.S.2d 634, 180 Misc. 8, 
reversed on other grounds 45 N. 
Y.S.2d 479, 267 App.Div. 284, af¬ 
firmed 58 N.E.2d 520, 293 N.Y. 781, 
motion denied 60 N.E.2d 848, 294 
N.Y. 701, reversed on other grounds 
66 S.Ct. 511, 327 U.S. 178, 90 L. 
Ed, 607—Quest v. George A. Bow- 
man, Inc., 6^ N.Y.S.2d 60. 

Va.—Tidewater Optical Co. v. Witt- 
kamp, 19 S.E.2d 897, 179 Va. 545. 

Ziump sum fox pexlod 

If there is no express or implied 
agreement for an hourly rate of pay, 
but there is an agreement for a lump 
sum covering a particular period, the 
hourly rate may be determined by 
dividing the number of hours of ac- 
tual work into the specified sum for 
the longer period, for purpose of de- 
termining the compensation allow- 
able under the Pair Labor Standards 
Act—Schroepfer v. A. S. Abell Co., 
D.C.Md., 48 P.Supp. 88, affirmed, C.C. 
A., 138 F.2d 111, certiorari denied 64 
S.Ct 486, 321 U.S. 763, 88 L.Ed. 1060, 
rehearing denied 64 S.Ct 1149, 322 U. 
S. 770, 88 L.Ed. 1695. 
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Pluctuatlng basic rates 
Employment coutracts between 
steamship companies and longshore- 
men union, dividing workday into 
regular working day and extraordl- 
nary hours and providlng varying 
rates of pay for each hour of work¬ 
ing days and for holidays and for 
varying types of cargo, compensating 
for extraordinary hours and special 
cargo at a higher rate, did not pro¬ 
vide for payment for overtime com¬ 
pensation for the extraordinary 
hours, but provided a series of fluct- 
uating basic rates, and rate per hour 
should be determined by dividing ac- 
tual compensation received by num¬ 
ber of hours worked, and overtime 
compensation due should be calculat- 
ed on such rate.—Ferrer v. Water- 
man S. S. Corp., D.C.Puerto Rico, 70 
P.Supp. 1. 

Monthly compensation 
Where an employee is compensat- 
ed at a monthly salary, established 
formula for computing the regular 
hourly rate of such compensation, 
for purpose of applying Pair Labor 
Standards Act, is to multiply month¬ 
ly salary by twelve and then divide 
by fifty-two, thus obtaining weekly 
rate, and then to divide weekly rate 
by number of hours worked each 
week.—Seneca Coal & Coke Co. v. 
Lofton, C.C.A.Okl., 136 P.2d 369, cer¬ 
tiorari denied 64 S.Ct. 77, 320 U.S. 
772, 88 L.Bd. 462—Patsy Oil & Gas 
Co. V. Roberts, C.C.A.Okl., 132 P.2d 
826—^Lewellen v. Hardy-Burlingham 
Min. Co., D.C.Ky., 73 P.Supp. 63— 
Keen v. Mid-Continent Petroleum 
Corp., D.C.Iowa, 63 P.Supp. 120, af¬ 
firmed, C.C.A., Mid-Continent Petro¬ 
leum Corp. V. Keen, 157 P.2d 310— 
Porter v. Georgia Power <& Light Co., 
D.C.Ga., 60 P.Supp. 969. 

76. U.S.—^Missel v. Overnight Motor 
Transp. Co., C.C.A.Md., 126 P.2d 98, 
affirmed 62 S.Ct. 1216, 316 U.S. 572, 
86 L.Ed. 1682, rehearing denied 63 
S.Ct. 76, 317 U.S. 706, 87 L.Ed, 563., 
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agreed weekly compensation by tbe agreed number 
of hours in the week for which tbe compensation is 
paid.77 if thg employment is for a fixed weekly 
compensation for a week of variable or fiuctuating 
hours, tht employee’s rate of pay must be deter- 
mined by dividing his fixed weekly compensation 
by the number of hours actually worked in any work 
week; and in such case the regular rate of pay of 
an employee will necessarily vary from week to 
week according to the number of hours warhed.*^^ 
Where the contract does not expressly provide a 
regular hourly rate or the agreed compensation is 
not so allocated to the statutory work week and 
overtime hours as to make the regular rate explicit 
in the contract, the deficiency cannot be supplied by 
implication, but the regular hourly rate should be 
determined by dividing the total weekly compensa¬ 
tion by the total hours worked.79 Piecework wages 
must be translated into an hourly rate in the same 
manner, and, where the facts permit no division of 
piecework rates into regular and overtime segments, 


the court cannot arbitrarily make such division to 
create an artificial compliance with the act.^O 

It has been held that where employees receive 
more than one rate of pay during a work week, the 
overtime rate, at the employer's option, may be 
based on the average hourly rate for the entire week 
or on the hourly or piece rate that is applicable dur¬ 
ing the overtime hours.^i 

c. Agreements as to Rate of Pay 

As a genera! pule, wage agreements falling within the 
purview of the Falr Labor Standards Act may and should 
establlsh an hourfy regular rate not less than the statu¬ 
tory minimum and provide for overtime payments at 
least one and one half times the reguiar rate, and within 
the limits of the act the parties are free to establlsh the 
regular rate at any point and In any manner they see fit, 
but the parties may not compute the regular rate of pay 
in a wholly unrealistic and artificia! manner so as to 
negate the statutory purpose for payment of overtime at 
one and one half times the regular rate. 

As a general rule, it is necessary and sufficient 
that wage agreements falling within the purview 


77. U.S.—Floyd v. Du Bois Soap 
Co., Ohio, 63 S.Ct. 159, 317 U.S. 
596, 87 L.Ed. 488—Kreeft v. R. W. 
Bates Piece Dye Works, C.C.A.N. 

T. , 150 P.2d 818—Landreth v. Ford, 
Bacon & Davis, C.C.A.Ark., 147 F. 
2d 446—Kreeft v. R. W. Bates 
Piece Dye Works, D.C.N.T., 63 F. 
Supp. 881. 

Wis.—Katchel v. Northern Engrav- 
ing & Mfg. Co., 25 N.W.2d 431, 249 
Wls. 578. 
rorty-hour week 

Where an employee is hired at a 
fixed weekly wage for a forty-hour 
week, the regular rate of pay is the 
quotient of the weekly wage divided 
by forty, regardless of the number 
of hours actually worked during the 
week, and he is entitled to recover 
overtime pay for hours worked in 
excess of forty hours a week.—Kap- 
pler V. Republic Pictures Corp., D.C. 
lowa, 59 F.Supp. 112, affirmed, C.C. 
A., Republic Pictures Corp. v. Kap- 
pler, 151 F.2d 643, 162 A.L.R. 228, 
affirmed 66 S.Ct. 523, 327 U.S. 767, 90 
L.Ed. 991, rehearing denied 66 S.Ct. 
804, 327 U.S. 817, 90 L.Ed. 1040. 

78. U.S.—Overnight Motor Transp. 
Co. V. Missel, Md., 62 S.Ct. 1216, 
316 U.S. 572, 86 L.Ed. 1682—Ander- 
son V. Federal Cartridge Corp., C. 
C.A.Minn., 156 P.2d 681—Landreth 
V. Ford, Bacon & Davis, C.C.A.Ark., 
147 P.2d 446—Missel v. Overnight 
Motor Transp. Co., C.C.A.Md., 126 
F.2d 98, affirmed 62 S.Ct. 1216, 316 

U. S. 572, 86 L.Ed. 1682, rehearing 
denied 63 S.Ct. 76, 317 U.S. 706, 87 
L.Ed. 563-Walling v. Lippold, D.C. 
Neb., 72 F.Supp. 339—^Harrington 

V. Empire Const. Co., D.C.Md., 71 
F.Supp. 324—^Peffer v. Federal 
Cartridge Corp., D.C.Minn., 63 F. 


Supp. 291—Rigney v. Wilson & Co.,' 
D.C.W.Va., 61 F.Supp. 801—Walling 
V. West Ky. Coal Co., D.C.Tenn., 60 
F.Supp. 681—Kappler v. Republic 
Pictures Corp., D.C.Iowa, 59 F. 
Supp. 112, affirmed, C.C.A., Repub¬ 
lic Pictures Corp. v, Kappler, 151 
F.2d 543, 162 A.L.R. 228, affirmed 
66 S.Ct. 523, 327 U.S. 757, 90 L.Ed. 
991, rehearing denied 66 S.Ct. 804, 
327 U.S. 817, 90 L.Ed. 1040—Snyder 
V. Wessner, D.C.Minn., 55 F.Supp. 
971—Cohn V. Decca Distributing 
Corporation. D.C.Pa., 50 F.Supp. 
270—Walling v. Sun Pub. Co.. D.C. 
Tenn., 47 F.Supp. 180. affirmed, C. 
C.A., 140 F.2d 445, certiorari denied 
64 S.Ct. 946, 322 U.S. 728, 88 L.Ed. 
1564—Green v. Riss & Co., D.C. 
Mo., 45 F.Supp. 648—Hargrave v. 
Mid-Continent Petroleum Corpora¬ 
tion, D.C.Okl., 42 F.Supp. 908, af¬ 
firmed, C.C.A., Mid-Continent Pipe 
Line Co. v. Hargrave, 129 F.2d 655 
—^Muldowney v. Seaberg Elevator 
Co., D.C.N.T., 39 F.Supp. 275. 

S.D.—Colbeck v. Dairyland Creamery 
Co., 17 N.W.2d 262. 

Wis.—^Katchel v. Northern Engrav- 
ing & Mfg. Co., 25 N.W.2d 431, 249 
Wis. 578. 

Admission 

Faot that employer admitted that 
it was mistaken in its belief that em¬ 
ployee whom it classified as a super- 
j visory employee was not entitled to 
overtime compensation required by 
Fair Labor Standards Act could not 
be construed as an admission that 
employee was employed at a weekly 
wage for a work week of only forty 
hours instead of for a week of vari¬ 
able hours.—^Landreth v. Ford, Bacon 
& Davis. C.C.A.Ark., 147 F.2d 446. 
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Daily tours 

Where employees worked daily 
tours and were paid a specified wage 
for each tour, to compute employees' 
regular rate within Fair Labor 
Standards Act, assuming the same 
wages and tours, required only the 
simple process of dividing the wages 
received for each tour by the num¬ 
ber of hours in that tour, and the 
regular rate was then applicable to 
the first forty hours regularly 
worked in a week on the tours and 
the overtime rate became effective as 
to ali hours worked in excess of for¬ 
ty.—^Walling V. Helmerich & Payne, 
Okl., 65 S.Ct. 11, 323 U.S. 37, 89 L.Ed. 
29. 

79. U.S.—^Adams v. Union Dime Sav. 
Bank, C.C.A,N.T., 144 F.2d 290, cer¬ 
tiorari denied 65 S.Ct. 85, 323 U.S. 
751, 89 L.Ed. 602—Seneca Coal & 
Coke Co. V. Lofton, C,C.A.Okl., 136 
P.2d 359, certiorari denied 64 S. 
Ct. 77, 320 U.S. 772, 88 L.Ed. 462— 
Warrein-Bradshaw Drilling Co. v. 
Hali, C.C.A.Tex., 124 F.2d 42, af¬ 
firmed 63 S.Ct. 125, 317 U.S. 88, 87 
L.Ed. 83—^Walling v. Lippold, D.C. 
Neb., 72 F.Supp. 339. 

80. U.S.—^Walling v. Alaska Pac. 
Consol. Min. Co., C.C.A.Wash., 152 
F.2d 812, certiorari denied Alaska 
Pac. Consol. Min. Co. v.'Walling, 66 
S.Ct. 960, 327 U.S. 803, 90 L.Ed. 
1028—^Walling v. Jacksonvllle Pa¬ 
per Co., D.C.Fla., 69 F.Supp. 599. 

81. U.S.—International Longshore- 
men’s Ass'n, Local 815, v. National 
Terminals Corporation, D.C.Wis., 
50 F.Supp. 26, affirmed, C.C.A., Car- 
bunac v. National Terminals Cor¬ 
poration, 139 F.2d 853. 
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of the Fair Labor Standards Act, 29 U.S.C.A. § 201 
et seq, establish an hourly “regular rate” not less 
tban the statutory minimum and provide for over- 
time payments at least one and one half times the 
“regular rate.”®^ In other words, agreements as to 
wages must contam two elements: (1) Either a 
stated hourly rate for regular work or a limit on the 
total number of hours to be worked for a fixed sal- 
ary. (2) An express provision that overtime shall 
be paid for at time and a half the regular rate.^3 
Accordingly, while contracts for a base pay equal 
■to and for overtime pay in excess of that requrred 
by the act have been held valid,^^ it has been held, 
where there is no understanding that any part of 
the amount paid should be treated as overtime com- 
pensation, that the agreement does not comply with 
the act in respect of payment for overtime, notwith- 
standing the contract specifies a wage in excess of 
the minimum provided by the act and the wage was 
established prior to the employment.?^ 

Also the payment of a fixed salary regardless of 
the number of hours worked in a work week does 
not satisfy the overtime requirements of the act 
notwithstanding such salary equals or exceeds the 
statutory minimum for regular time plus time and a 


half for overtime, for hours actually worked, and 
notwithstanding the intention of the parties that the 
fixed salary shall cover both regular and overtime 
work;S6 such a general intention may not be trans- 
formed by implication into a specific intention that 
overtime be paid for at time and a half the regular 
rate.S7 Jt has been held, however, that a wage plan 
is not rendered invalid under the act simply because, 
instead of stating directly an hourly rate of pay in 
amount consistent with the statutory requirements, 
the parties have stipulated a weekly wage inclusive 
of regular and overtime compensation for a work 
week in excess of forty hours and have provided a 
formula whereby the appropriate hourly rate may be 

derived therefrom.^s 

The act contemplates the setting of the ''regular 
wage rate” in a bona fide manner through wage 
negotiation between the employer and employee, 
provided the statutory minimum is respected,^9 and, 
within the limits of the act, employer and employee 
are free to establish the regular rate of pay at any 
point and in any manner they see fit, and they may 
agree to pay compensation according to any time 
or work measurement they desire.^0 So it has been 
held, where the volume of work and hours of em¬ 


esi. U.S.—149 Madlson Ave. Corp. v. 
Asselta, N.T., 67 S.Ct. 1178, 33 U. 

S. 199, 91 L.Ed.-Overnight 

Motor Transp. Co. v. MisseI, Md., 
62 S.Ct. 1216, 316 U.S, 572. 86 L. 
Ed. 1682, rehearing- denied 63 S.Ct. 
76, 317 U.S, 706, 87 L.Ed. 563—As- 
selta. V. 149 Madison Ave, Corp., C. 
C.A.N.T., 156 F.2d 139, certiorari 
denied 149 Madison Ave. Corp. v. 
Asselta, 67 S.Ct. 124, 329 U.S. 764. 
91 L.Ed. 6'5S—.St. Clair v. Hussell 
& Pugh Lumber Co., D.C.Idaho, 51 
F.Supp. 47—Klotz V. Ippolito, D.C. 
Tex., 40 F.Supp. 422. 

Ala,—Belcher v. HubbaJd, App., 21 
So.2d 860. 

N.T.—Quest V. Georgre A. Bo’winan, 
Inc., 64 ]S’.Y.S.2d 60. 

Validity of agrreements violating re¬ 
quirements of act generally see 
supra § 151 (24). 

83. U.S—Wallingr v. Stone, C.C.A. 

111., 131 F.2d 461—Wallingr v. L. J. 
Mueller Furnace Co., D.C.Wis., 60 
F.Supp. 561—Bailey v. Elarolyna 
Co., D.C.N.Y,, 60 F.Supp. 142. 
K.M.—Watson v. Hiffhtower, 176 P. 
2d 670, 50 N.M. 322. 

M. U.S.—Shepler v. Crucible Fuel 
Co., C.C.A.Pa., 140 P.2d 371—At¬ 
lantic Co. v. Walling, C.C.A.Ga., 131 
P.2d 518—^Walling v. Sterling* Ice 
& Cold Storage Co., D.C.Colo., 69 
F.Supp, 669—Shepler v. Crucible 
Fuel Cq. of America, D.C.Pa., 60 P. 
Supp. 260—St. Clair v. Russell & 
Pugh Lumber Co., D.C.Idaho. 61 P. 
Supp. 47. 


N.Y.—Gurtov v. Volk, 11 N.Y.S.2d 
604, 170 Misc. 322. 

85. U.S.—Mid-Continent Pipe Line 
Co. V. Hargrave, C.C.A.Okl., 129 F. 
2d 666—^Bumpus v. Continental 
Baking: Co., C.C.A.Tenn., 124 F.2d 
549, 140 A.L.R. 1258, certiorari de¬ 
nied Continental Baking Co. v. 
Bumpus, 62 S.Ct. 1305, 816 U.t2i.704, 
86 L.Ed. 1772—Walling v. Lippold, 
D.C.Neb., 72 F.Supp. 339. 

N.M.—^Watson v. Hightower, 176 P. 

2d 670, 50 N.M. 322. 

Xiargex ajnonirts paid 

In action for overtime compensa¬ 
tion under federal Fair Labor Stand- 
ards Act, larger amounts paid plain- 
tifE weekly for various successive pe- 
riods after flrst period of his employ- 
ment cannot be regarded as overtime 
compensation under federal Fair La¬ 
bor Standards Act in computing his 
regrular rate of pay per hour for pur- 
pose of determinlng amount of such 
compensation to which he is entitled 
in absence of agreement that such 
larger payments should be accepted 
in satisfaction of overtime payment 
requirements of such act.—Quest v. 
George A* Bowman, inc., 64 N.Y.S.2d 
60. 

88. U.S.—Floyd v. Du Bois Soap Co., 
Ohlo, 63 S.Ct. 159, 317 U.S. 696, 87 
L.Ed. 488—^Walling v. Stone, C.C.A. 

111., 131 F,2d 461. 

111.—^Winer v. Eckerling, 66 N.E.2d 
876, 323 IlLApp. 421, 

Colbeck v. Dairyland Creamery 
Co., 17 N.W.2d 262. 
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Va.—Tidewater Optical Co. v. Witt- 
kamp, 19 S.B.2d 897, 179 Va. 645. 

87. U.S.—^Walling v. Stone, C.C.A. 

111., 131 F.2d 461. 

88. U.S.—149 Madison Ave, Corp. v. 
Asselta, N.Y., 67 S.Ct. 1178, 83 U. 
S. 199, 91 L.Ed. 1-432, 169 A.L.H. 
1293. 

89. U.S.—^Walling v, Helmerich & 
Payne, Okl., 65 S.Ct. 11, 323 U.S. 
37, 89 L.Ed. 29—Fleming v. A. H. 
Belo Corporation, C.C.A.Tex., 121 
F.2d 207, certiorari denied 62 S. 
Ct. 137, 314 U.S. 601, 86 L.Ed. 484, 
afflrmed Walling v. A. H. Belo Cor¬ 
poration, 62 S.Ct. 1223, 316 U.S. 624, 
86 L.Ed. 1716, rehearing denied 63 
S.Ct. 76, 317 U.S. 706, 87 L.Ed. 563 
—St. Clair v. Russell & Pugh 
Lumber Co., D.Cldaho, 51 F.Supp. 
47. 

Kan.—Jackson v. Derby Oil Co., 139 
P.2d 146, 167 Kan. 63. 

Validity of agreement reducing hour¬ 
ly rate see infra $ 151 (29). 

Ne-w contract 

With respect to liabillty for over¬ 
time compensation under the Fair 
Labor Standards Act, the employee*s 
continuance in an employment under 
a new method of computing pay cre- 
ates a new contract and the em- 
ployee’s consent to the new arrange- 
ment may be found from the con¬ 
tinuance, notwithstanding repeated 
protests on his part—Shepler v. 
Crucible Fuel Co., C.C.A.Pa., 140 F. 
2d 371. 

90. U,S.—Walling Toungezmasi- 
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ployment fluctuate 'mdely from week to week, that 
an agreement by which each employee is paid a reg- 
ular basic hourly rate at or above the statutory min¬ 
imum for the first forty hours of any work week 
and not less than one and one half times such basic 
hourly rate for ali time over forty hours in any work 
week with a guarantee the employee shall receive 
not less than a specified amount for each work week 
is valid, even though the hourly rate is so related 


to the guaranteed flat sum that the employee be- 
comes entitled to more than the guarantee only in 
weeks in which he works a number of hours far 
in excess of forty.®^ 

It has been held, however, that freedom of con- 
tract cibes not include the right to compute the reg- 
ular rate of pay in a wholly unrealistic and artificial 
manner so as to negate the statutory purpose,®^ 
and, where the contract formula for determining 


Heynolds Hardwood Co., Ala., 66 
S.Ct. 1243, 325 U.S. 419, 89 L.Ed. 
1705, reheariiiff denied 66 S.Ct 12, 

326 U.S. 804, 90 L.Ed. 489—Wall- 
ing V. A. H. Belo Corporation, Tex., 
62 S.Ct 1223, 316 U.S. 624, 86 L. 
Ed. 1716, rehearing- denied 63 S.Ct 
76, 317 U.S. 706, 87 L.Ed. 563— 
Asselta v. 149 Madison Ave. Corp., 

C. C.A.N.Y., 156 F.2d 139, certiorari 
denied 149 Madison Ave. Corp. v. 
Asselta, 67 S.Ct 124, 329 U.S. 764, 
91 L.Ed, 658—Mornford v. An¬ 
drews, C.C.A.Ga.. 151 P.2d 511— 
Shepler v. Crucible Puel Co., C.C. 
A.Pa., 140 F.2d 371—^Williams v. 
General Mills, C.C.A.Ohio, 132 F.2d 
367, 144 A.L.R. 1371—Shepler v. 
Crucible Fuel Co. of America, D.C. 
Pa., 60 F.Supp. 260—Walling v. 
Arctic Circle Exploratlon, D.C. 
Wash., 56 F.Supp. 944—^Walling v. 
Alaska-Pacifio Co-nsol. Mining Co., 

D. C.Wash., 66 F.Supp. 698, reversed 
on other grounds, C.C.A., 152 F.2d 
812, certiorari denied 66 S.Ct 960, 

327 U.S. 803, 90 L.Ed. 10-28—Lynch 
V. Vincent, D.CMo., 55 F.Supp. 44 
—St Clair v. Russell & Pugh Lum- 
ber Co., D.C.Idaho, 51 F.Supp. 47— 
Green Head Bit & Supply Co. v. 
Hendricks, D.C.Okl., 49 F.Supp. 698 
—^Walling V. Emery Wholesale 
Corporation, D.C.Ga,, 49 F.Supp. 
192, afflrmed, C.C.A., 138 F.2d 648— 
Snavely v. Shugart, D.C.Tex., 45 F. 
Supp. 722—Fleming v. Stone, D.C. 
111., 41 F.Supp. 1000, reversed on 
other grounds, C.C.A., Walling v. 
Stone, 131 F.2d 461. 

K.T.—Brummel v. L. F. Dietz & As¬ 
sociates, 67 N.T.S.2d 726. 187 Misc. 
758, afflrmed 62 N.T.S.2d 864, 270 
App.Div. 994, certiorari denied 67 
S.Ct 634, 329 U.S. 813, 91 L.Ed. 
694—Gurtov v. Volk, 11 N.T.S.2d 
60«. 170 Misc. 322. 

Ohio.—Mallory v. United Biscuit Co. 
of America, 16 Ohio Supp. 76. 

Steady Income 

Where employer and employees 
have agreed on a wage arrangement 
which has proved mutually satisfac- 
tory, the court should not upset it 
and approve an inflexible and artifi¬ 
cial interpretation of the Fair Labor 
Standards Act which finds no support 
in its text, and as a practical mat- 
ter eliminates the possibility of 
ateady income to employees with Ir- 
regular hours.—^Walling v. A. H. Belo 


'Corporation, Tex., 62 S.Ct 1223, 316 
U.S. 624, 86 L.Ed. 1716, rehearing 
denied 63 S.Ct 76, 317 U.S. 706, 87 
L.Ed. 563. 

Advice as to legality 

Where employer’s advice to em¬ 
ployees regarding legality of pro- 
posed change under contract entered 
into two days prior to effective date 
of the maximum hours provision of 
Fair Labor Standards Act whereby 
hourly wage rate was reduced but 
the number of hours worked and to- 
tal compensation received remained 
the same was in accord with proper 
interpretation of act, it could not be 
considered as a basis for holding the 
contract void.—General Mills v. Wil¬ 
liams, C.C.A.Ohio, 132 P.2d 367, 144 
A.L.R, 1371. 

Different rates for different work 

Employers and employees may 
contract for different rates of pay for 
different kinds of work under Fair 
Labor Standards Act, as long as con¬ 
tract is fairly made without coercion 
and if regular rates agreed on are 
■not computed in a wholly artificial 
manner to evade requirements of the 
act.—Ille v. Travis Oil Corp., 164 P. 
2d 998, 196 Okl. 332. 

Farticnlar agreements held valid 

(1) Where employee was paid at 

rate of not less than one and one-half 
times his agreed regular rate for 
each hour of over time that he 
worked, and employment contract 
provision for ' computing overtime 
earnings at one and one-half times 
both his flxed base rate and a fluctu- 
ating group incentive hourly rate 
was simple and understandable, and 
divided incentive wages into regular 
and overtime hourly segments in a 
realistic and mathematically work- 
able manner, contract conformed to 
requirement of the Fair Labor Stand¬ 
ards Act.—Adams v. Macklin Co., D. 
C.Mich., 69 F.Supp. 262. . 

(2) Agreement whereby oil driller 
was employed at twenty dollars a 
day and tool dressers at eighteen dol¬ 
lars a day with understanding that 
there was included in such wages, 
regular wages for forty hours a 
week and time and a half for over¬ 
time work during six days and dou- 
ble time for work on seventh day, 
so that they were not entitled to 
overtime compensation under the 
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Fair Labor Standards Act, was not 
in contravention of the act.—^Watson 
V. Hightower, 176 P.2d 670, 50 X.M. 
322. 

(3) Employment contracts provid- 
ing basic hourly pay of forty-one 
cents per hour, which was deter- 
mined by dividing employee’s prior 
week's earnings by expected hours 
of work, and for time and a half for 
overtime, and providing for payment 
of weekly advance equivalent to 
weekly salary currently being paid to 
be credited with actual earned com¬ 
pensation, did not violate Fair La¬ 
bor Standards Act.—^Walling v. 
Emery Wholesale Corporation, D.C. 
Ga. 49 F.Supp. 192, affirmed, C.C.A., 
138 P.2d 648. 

91. U.S.—Walling v. Halliburton Oil 
Well Cementing Co., Cal., 67 S.Ct. 
1066, 331 U.S. 17, 91 L.Ed. 1312— 
Walling V. A. H. Belo Corporation, 
Tex., 62 S.Ct. 1223, 316 U.S. 624, 86 
L.Ed, 1716, rehearing denied 63 S. 
Ct. 76, 317 U.S. 706, 87 L.Ed. 563— 
Walling V. Sterling Ice & Cold 
Storage Co., D.C.Colo., 69 F.Supp. 
669—Clay v. Motor Freight Ex¬ 
press, D.C.Pa, 53 F.Supp. 948— 
Fleming v. Atlantic Co., D.C.Ga, 40 
F.Supp. 654, afflrmed, C.C.A., At¬ 
lantic Co. V. Walling, 131 F.2d 518. 

Ohio.—Mallory v. United Biscuit Co. 
of America, 16 Ohio Supp. 76. 

92. U.S.—^Walling v. Tou'ngerman- 
Reynolds Hardwood Co., Ala, 65 
S.Ct. 1242, 326 U.S. 419, 89 L.Ed. 
1705, rehearing denied 66 S.Ct. 12, 
326 U.S. 804, 90 L.Ed. 489—Wall¬ 
ing V. Helmerich & Payne, Okl., 66 
S.Ct. 11, 323 U.S. 37, 89 L.Ed. 29— 
Asselta v. 149 Madison Ave. Corp., 
C.C.A.N.T., 156 F.2d 139, certiorari 
denied 149 Madison Ave. Corp. v. 
Asselta, 67 S.Ct. 124, 329 U.S. 764, 
91 L.Ed. 658—Walling v. Uhl- 
mann Grain Co., C.C.A.I11., 151 F.2d 
381—Walling v. Alaska-Pacific Con- 
sol. Mining Co., C.aA.Wash., 162 
P.2d 812, certiorari denied 66 S.Ct 
960, 327 U.S. 803, 90 L.Ed. 1028— 
Murray v. Xoblesville Mllllng Co., 

C. C.A.Ind., 131 F.2d 470, certiorari 
denied 63 S.Ct. 832, 318 U.S, 775, 
87 L.Ed. 1145—Garchell v. Kantar, 

D. C.Minn., 66 F.Supp. 866, reversed 
on other grounds, C.C.A., 160 P.2d 
47 . 



§ 151(26) MA8TEB AND SERVANT G.J.b. 

the "regular rate'^ does not in fact represent the which it applies, with the resuit of substantially de- 

“regular rate” of pay within the statutory meaning, feating the provisions of the act for time and a 

and accordingly no adeqiiate provision is made for half pay for overtime, it will not be applied.® In 

overtime compensation, the agreement is invalid.^3 such case the regular rate of pay will be computed 

So, where the contract ^‘regular rate’^ is fictitious by dividing the total compensation received by the 

and irresrular and varies with the hours of labor to number of hours worked during the week, and over- 


It is the dnty of the court to glve 
effect to the intention of the parties 
to contract with respect to the regu¬ 
lar rate of pay only as far as that 
intention complies with the law and 
intentiora of parties should not be al- 
lowed to defeat intent of congress in 
enacting Pair Labor Standards Act. 
—^Murray v. Noblesville Milling Co., 
C.C.A.Ind., 131 F.2d 470, certiorari 
denied 65 S.Ct. 832, 318 U.S. 775, 87 
L.Ed. 1145. 

Real relatios. to eamingrs 

The rate established under a for¬ 
mula as the regular wage rate, in 
order to be adjudged actual and not 
fictitious, must either bear a real 
relation to actual earnings or it must 
be a genuine contractual decrease in 
wages based on bargaining.—^W^^at- 
kins V. Hudson Coal Co., C.C.A.Pa., 
151 F.2d 311, certiorari denied 66 S. 
Ct 522, 327 U.S. 777, 90 L.Ed. 1005, 
rehearing denied 66 S.Ct. 701, 327 U. 
S. 816, 90 L.Ed. 1039. 

Sours siLbjeot to call 

Where hourly rate of pay of stock 
and grain brokers" employees, for- 
merly receiving w'eekly salaries, was 
based on number of hours during 
which they were supposedly subject 
to call in each week, averaging about 
fifteen hours less than hours actually 
worked, such rate was not the actual 
hourly rate for purposes of overtime 
under Fair Labor Standards Act, es- 
pecially where employees received 
same compensation regardless of 
number of hours worked.—^Walling v. 
Uhlmann Grain Co., C.C.A.I11., 151 F. 
2d 381. 

93. U.S.—^Walling v. Harnischfeger 
Corp., W^is., 65 S.Ct. 1246, 1250, 326 
U.S. 427, 89 L.Ed. 1711—Walling v. 
Jacksonville Paper Co., D.C.Fla., 69 
F.Supp. 699—Asselta v. 149 Madi- 
son Ave. Corp., D.C.N.T., 65 F.Supp. 
SS5, affirmed, C.C.A., 156 F.2d 139, 
certiorari denied 67 S.Ct. 124, 329 

U.S. 764, 91 L.Ed. -. 

Particular agreem.en.ts held luvalid 

(1) Where purpose of agreement 
formula for determining hourly rates 
of employees who were regularly em- 
ployed more than forty hours per 
week was to reduce hourly rate suffl- 
ciently so that payment of time and 
a half for overtime would not bring 
total weekly earnings substantially 
above weekly rates set by agreement 
and effect of use of formula was to 
make any increase in employee's pay 
above regular weekly rate dependent 
uot on overtime in excess of forty 
hours but on overtime computed only 


in excess of agreed work week, the 
"hourly rate" derived from use of 
the formula was not the "regular 
rate" of pay within meaning of Pair 
Labor Standards Act and hence the 
agreement did not deprive employees 
of right to overtime compensation 
and damages.—149 Madison Ave. 
Corp. V. Asselta, N.T., 67 S.Ct. 1178, 
331 U.S. 199, 91 L.Ed. 1432, 169 A. 
L.R. 1293. 

(2) Where each daily shift or tour 
was divided into two parts to the 
first of which was assigned a speci- 
fied hourly rate described as the base 
or regular rate, and second part was 
treated as overtime and called for 
payment of one and one half times 
the base or regular rate, but the reg¬ 
ular and overtime rates were calcu- 
lated so as to insure that total wages 
for each tour would continue the 
same as under prior contract, the 
contract did not satisfy the overtime 
requirement of the Pair Labor Stand- 
ards Act.—^Walling v. Helmerich & 
Payne, Okl., 65 S.Ct. 11, 323 U.S. 37, 
89 L.Ed. 29—^Walling v. Alaska Pac. 
Consol. Min. Co., C.C.A.Wash., 152 P. 
2d 812, certiorari denied Alaska Pac. 
Consol. Min. Co. v. Walling, 66 S.Ct. 
960, 327 U.S. 803, 90 L.Ed. 1028. 

(3) Arrangement whereby em- 
ployee was to be paid the basic rate 
in excess of statutory minimum for 
first forty hours and one and one 
half times such basic rate for twenty 
hours but employee was to work ir- 
regular hours and put in time as hav- 
ing worked sixty hours each week, 
the contract was illegal because it 
fixed an arbitrary period on which 
computation of regular and overtime 
rate would be made.—W^ebb v. Brady 
Transfer Storage Co., D.C.Iowa, 72 P. 
Supp. 170. 

<4) A wage practice plan adopted 
by employer of paying one hour a 
week or month to each employee at 
one rate contended to be the regular 
base rate, and then paying employees 
for all the rest of the hours of the 
week or month one and one half 
times such alleged base or regular 
rate, did not comply with overtime 
provisions of Fair Labor Standards 
Act,—^Walling v. Arctic Circle Ex- 
ploration, D.C.Wash., 56 F.Supp. 944. 

(6) A split-day plan by which em¬ 
ployees are paid a different wage 
scale for different hours in the day 
for same kind of work, one scale .for 
regular work and a lower scale for 
overtime, constitutes an evasion of 
Fair Labor Standards Act.—Ille v. 
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Travis Oil Corp., 164 P.2d 998, 196 
Okl. 332. 

(6) Where normal work day con- 
sisted of eight hours before and aft- 
er passage of Fair Labor Standards 
Act, split-day plan under which work 
day was divided into two parts, the 
first of which was assigned a reduced 
straight or regular hourly rate of 
pay, and second of which was treated 
as overtime, with the resuit that 
daily wage for eight-hour work day 
continued substantially as it had 
been prior to the act, was illegal.— 
Robertson v. Alaska Juneau Gold 
Min. Co., C.C.A.Cal., 157 P.2d 876. 

Aitificlal compliauce 
Where facts do not permit it, court 
cannot arbitrarily divide bonuses or 
piecework wages into regular and 
overtime segments, thereby creat- 
ing an artificial compliance with 
overtime provision of Fair Labor 
Standards Act.—^Walling v. Harnisch¬ 
feger Corp., Wis., 65 S.Ct. 1246, 1250, 
325 U.S. 427, 89 L.Ed. 1711. 

94. U.S.—Robertson v. Alaska Ju¬ 
neau Gold Min. Co., C.C.A.Cal., VE7 
F.2d 876—Castle v. Walling, C.C. 
A.Miss., 153 F.2d 923—Walling v. 
Alaska Pac. Consol. Min. Co., O.C. 
A.Wash., 152 F.2d 812, certiorari 
denied Alaska Pac. Consol. Min. 
Co. V. Walling, 66 S.Ct 960, 327 U. 

* S. 803, 90 L.Ed. 1028—Watkins v. 
Hudson Coal Co., C.C.A.Pa., 151 P. 
2d 311, certiorari denied 66 S.Ct. 
622, '327 U.S. 777, 90 L.Ed. 1005, 
rehearing denied 66 S.Ct. '701, 327 

U. S. 816, 90 L.Ed. 1039—Walling 

V, L. J. Mueller Furnace Co., D. 
C.Wis., 50 F.Supp. 661—Seott v. 
Atlas Press Co., D.C.Mich., 49 P. 
Supp. 260—^Fleming v. Carleton 
Screw Products Co., D.C.Minn., 37 
F.Supp. 764, affirmed, C.C.A., 126 
P.2d 537, certiorari denied 63 S. 
Ct: 64, 317 U.S. 634, 87 L.Ed. 611. 

Bffect of contract 
Contract to pay welders a dollar 
an hour and helpers fifty cents per 
hour for regular time with provi¬ 
sion that If overtime were worked' 
the regular rate would be lowered 
so that regulate rate plus overtime 
rate would average the same as reg¬ 
ular rate without overtime was in 
effect a contract to pay straight 
time regardless of time worked and 
did not comply with Fair Labor 
Standards Act.—Walling v. Green 
Head Bit &, Supply Co., C.C.A.Okl., 
138 P.2d 453. ‘ 
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time will be calculated on such rate, as discussed su¬ 
pra subdi Vision b of this section. 

The substance of a contract, rather than its mere 
form, determines its compliance with the Fair La¬ 
bor Standards Act,95 and the fact that employers 
actually apply in all situations the hourly rates de- 
rived by the use of a certain formula does not vali¬ 
date such rates, since the manner in which the hour¬ 
ly rate is determined, and not the application of an 
hourly rate, is the test of its validity under the 
act.^® It has been held that once the parties have 
decided on the amount of wages and the mode of 
paytnent the determination of the regular rate be- 
comes a matter of mathematical computation, the 
resuit of which is not affected by any designation of 
a contrary '"regular rate’^ in the wage contracts.^'^ 

It has been held that where a contract establishes 
a basic rate, and a higher rate is provided for work 
during certain hours or on certain days, and such 
higher rate, although called "overtime rate,” bears 
no relation to the hours worked in excess of forty, 
the contract in effect establishes a series of fluctuat- 
ing regular or basic rates, and the regular rate is to 
be determined by dividing the wages actually paid 
by the hours actually worked although the rates 
vary from week to week.^s it has also been held, 
however, that the act does not forbid a bona fide 
agreement for a shorter work week than forty 
hours to which the regular rate shall apply,^9 and 
that an employment contract may fix regular or ba¬ 
sic rates of pay and provide for an increase in the 
basic rates for excess hours or work performed at 
unusual or undesirable hours, and provide that the 
regular or basic rate be used in computing over- 
time, as long as the basic rate and overtime do not 
violate the provisions of the act.^ 


§ 151(27) 

§ 151(27). -What Constitutes Wages 

and Compensation 

a. In general 

b. Payment in cash or Services 
a. In General 

The provisions of the Fair Labor Standards Act with 
respect to minimum *‘wages" and overtime "compensa¬ 
tion” use the quoted words synonymously as referring 
to remuneration for Services rendered by empJoyees; 
"wages” are not limited to money passing directiy from 
the empfoyer to the empleyee. 

The meaning of the word "wages” as used in the 
Fair Labor Standards Act § 1 et seq, 29 U.S.C.A. § 
201 et seq, must be deduced from the provisions of 
the act in the light of its legislative purpose,^ and 
it has been held that provisions of the act with re¬ 
spect to minimum "wages” and overtime "compen¬ 
sation” use the quoted words synonymously as re¬ 
ferring to remuneration for Services rendered by 
employees.3 Except for the requirement that work- 
ers in certain industries receive a compensation at 
least as great as that fixed by the act, an employer 
is left free in so far as the act is concerned to work 
out the compensation problem in his own way."* 

Wages are not limited to money passing directiy 
from the employer to the employee,® and, although 
the act generally contemplates that the employee 
shall be paid his wages by the employer out of the 
employer^s funds, it does not prohibit the imposition 
on the employee of the duty of collecting the em- 
ployer^s money and granting the employee the priv- 
ilege of paying himself out of it subject to account- 
ing, provided the employer stands ready to pay 
promptly any balance due the employee. ^ The 
word "wages” has no fixed meaning in the act as 


95. U.S.—Murray v. Noblesville 
Milling Co., C.C.A.Ind., 131 F.2d 
470, certiorari denied 63 S.Ct. 832, 

318 U.S. 7T5, U.Ed. 11'4'5. 

96. U.S.—^Asselta v. 149 Madison 

Ave. Corp., D.C.N.T., 65 F.Supp. 11. 
385, affirmed, C.O.A., 156 F.2d 139, 
certiorari denied 67 S.Ct. 124, 329 
U.S, 764, 91 L.Ed. -. 

97, U.S.—Walling v. Toungerman- 
Reynolds Hardwood Co., Ala., 65 
S.Ct. 1242, 325 U.S. 419, 89 L.Ed. 
1705, rehearing denied 6^ S.Ct. 12, 

326 U.S. 804, 90 L.Ed. 489—As- 
selta V. 149 Madison Ave. Corp., L. 
C.N.T., 65 F.Supp. 385, affirmed, 
C.C.A., 156 F.2d 139, certiorari de¬ 
nied 67 S.Ct. 124, 329 U.S. 764, 91 
L.Ed. 658. 

98, U.S.—^Aaron v. Bay Ridge Oper- 

ating Co., C.C.A.N.T., 162 F.2d 

$65—Cabunac v. National Termi- 


nals Corporation, C.C.A.Wis., 139 
F2d 853. 

99, U.S.—Addison v. Huron Steve- 
doring Corp., D.C.N.T., 69 F.Supp. 
956. 

U.S.—^Ferrer v. Waterman S. S. 
Corp., D.C.Puerto Rico, 70 F.Supp. 
1 , 

2. U.S.—^Williams v. Jacksonville 
Terminal Co., Fla., 62 S.Ct. 659, 
315 U.S. 386, 66 L.Ed. 914, rehear¬ 
ing denied 62 S.Ct. 909, 315 U.S. 
830, 86 L.Ed. 1224—Pickett v. Un¬ 
ion Terminal Co., Tex., 62 S.Ct. 
659, ,315 U.S. '386. 86 L.Ed. 914, re¬ 
hearing denied 62 S.Ct. 909, 316 U. 
S. 830, 86 L.Ed. 1224. 

3. La.—Johnson v. Anderson-Lun- 
ham Concrete Co., 31 So.2d 797. 

4. U.S.—^Williams v. Jacksonville 
Terminal Co., Fla., 62 S.Ct. 659, 
815 U.S. 386, 66 L.Ed. 914, rehear- 
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ing denied 62 S.Ct. 909, 315 U.S. 
830, 86 L.Ed. 1224—Pickett v. Un¬ 
ion Terminal Co., Tex., 62 S.Ct. 

659, 315 U.S. 886, 86 L.Ed. 914, re¬ 
hearing denied 62 S.Ct 909, 316 U. 

S. 830, 86 L.Ed. 1224. 

5. U.S.—^Williams v. Jacksonville 

Terminal Co., Fla., 62 S.Ct. 659, 

'315 U.S. 386, 66 L.Ed. 914, rehear¬ 
ing denied 62 S.Ct 909, 815 U.S. 

'S30, 86 L.Ed. 1224—Pickett v. Un¬ 
ion Terminal Co., Tex., 62 S.Ct. 

6*59, 315 U.S. 386, 86 L.Ed. 914, re¬ 
hearing denied 62 S.Ct. 909, 315 U. 
S. 830, 86 L.Ed. 1224—Southern 
Ry. to. v. Black, C.C.A.N.C., 127 
P.2d 280—Harrison v. Terminal R. 
Ass'n of St. Louis, Mo., C.C.A.Mo., 
126 F.2d 421. 

6. U.S.—Williams v. Jacksonville 
Terminal Co., C.C.A.Fla., 118 F.2d 
324, affirmed 62 S.Ct. 659, 315 U. 
S. 386, 86 L.Ed. 914, rehearing de- 
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either including or excluding gratuiti es received by 
employees from oth-ers,*^ so that, by agreement be- 
tween employer and employee, tips received by the 
employee may be considered a part of the employee’s 
wage,8 and where such tips exceed the lawful mini¬ 
mum wages no recovery may be had against the 
employer.® The act was not intended to do away 
with tipping or to give tipping employment an earn- 
ings preference over the nonservice vocations.^^ 

An employer is not entitled to a credit on its wage 
Hability to an employee for the amount paid to the 
employee for two weeks’ wages after his dis- 
charge.ll 


b. Payment in Cash or Services 

GeneraUy, wages due under the Fair Labor Standard* 
Act must be pald to the employee in cash or by negotia- 
ble instrument payable at par, ciear of all deductions, 
but It Is provided that the wage paid to an employee In¬ 
cludes the reasonable cost to the employer of board, lodg- 
Ing, or other facilities customarily furnlshed the employee 
by the employer. 

As a general rule, the minimum wage and over- 
time compensation prescribed by the Fair Labor 
Standards Act, 29 U.S.CA. § 201 et seq, must be 
paid to the employee in cash or by negotiable in¬ 
strument payable at par, except as otherwise perniit- 


nlea 62 S.Ct. 909, 315 U.S. 830, 
86 L.Bd. 1224. 

KeceBSity of contract 
Where it did not appear that mon- 
eys collected and retained by red- 
caps employed by a union terminal 
company were personal gifts and not 
compensation for Service which 
company hired redcaps to perform, 
no contract was necessary to make 
such moneys the money of the com- 
I>any, since proceeds of the thing 
which an employee is hired to do 
belongr as a matter of law to em¬ 
ployer.—^Union Terminal Co. v. Pick- 
ett C.C.A.Tex., 118 F.2d 328, certio¬ 
rari denled 61 S.Ct. 1115, 3U U.S. 
691, 85 L.Ed. 1646, vacated on other 
grounds 62 S.Ct. 55. 314 U.S. 704, 86 
L.Ed. 563, afflrmed 62 S.Ct. 669. 315 
U.S. 386, 86 L.Ed. 914, rehearing de- 
nied 62 S.Ct 909, 316 U.S. 830, 86 L. 
Ed. 1224. 

7. U.S.—^Williams v. Jacksonville 
Terminal C©., Pla., 62 S.Ct. 6'59, 
316 U.S. 386. 66 L.Ed. 914, re- 
hearing- denied 62 S.Ct. 909, 315 

U. S. 830, &6 L.Ed. 1224—Pickett 

V. Union Terminal Co,, Tex., 62 S. 
Ct 6S9. 315 U.S. 386, 86 L.Ed. 914, 1 
rehearing denied 62 S.Ct. 909, 815 1 

U. S. 830, 88 L.Bd. 1224. * 

8 . U.S. — ^Townsend v. New York 
Cent R. Co.. C.C.A.I11., 141 P.2d 
483, certiorari denied 66 S.Ct 47, 
323 U.S. 717, 89 L.Ed. 577—South¬ 
ern Ry. Co. V. Black, C.O.A.N,C., 
127 P.2d 280—Union Terminal Co.,, 

V. Pickett, C.C.A.Tex., 118 F.2d 328, | 
certiorari denied 61 S.Ct. 116, 313 ! 
U.S. 691, 85 L.Ed. 1564, vacated on J 
other grounds 62 S.Ct 65, 314 U» 
S. 704, 86 L.Ed. 563, afflrmed 62 S. 
Ct 669, 315 U.S. 386, 86 L.Bd. 314, 
rehearing denied 62 S.Ct 909, 316 

U. S. 830, 8»6 L.Ed. 1224—Harrison 

V. Kansas City Terminal Ry, Co., 

B. G.Mo., 36 P.Supp. 434, afflrmed, 

C. aA., 126 F.2d 422—Williams v. 
Jeusksonville Terminal Co., D.C.Fla., 
35 P.Supp. 267, afflrmed, C.C-A., 
118 P.2d 324, afflrmed $2 S.Ct. 
$69, 316 U.S. 3-86. 86 L.Ed. 914, 
reiiearing denied 62 S.Ct 909, 315 
U.S. 830, 86 L.Ed. 1224. 


No violation of law 

(1) Redcaps could not complain 
that, if carriers took credit for tips 
received by redcaps as compensation 
for redcap Service, it would be in 
effiect a charge for transportation 
Service, and, since carriers filed no 
covering tariff, a violation of Inter¬ 
state Commeroe Act, and that the 

' provision prohibiting special rates 
was also violated because the in¬ 
digent received redcap Service with- 
out charge, since the Interstate 
Commeroe Act provides for damag- 
es to persons iniu-red by unlawful 
acts and punishment of carrier or 
its agents, and redcaps would have 
no right of action under such act.— 
Williams v. Jacksonvllle Terminal 
Co., Pla., 62 S.Ct. 659, 315 U.S. 386, 
66 L.Ed. 914, rehearing denied 62 S. 
Ct. 909, 315 U.S. 830, 86 L.Ed, 1224 
—Pickett V. Union Terminal Co., 
Tex., <62 S.Ct. 659, 315 U.S. 886, 86 
L.Ed. 914, rehearing denied 62 S. 
Ct. 909, 315 U.S. 830, 86 L.Ed. 1224 
—^Harrison v. Terminal R. Ass’n of 
St. Louis, Mo., C.C.A.MO., 126 F.2d 
421. 

(2) Requirement by terminal lail- 
way company that tips received by 
redcaps be considered wages paid 
by company was not invalid on 
ground that there was no uniformity 
of “tips" which constituted a charge 
made to passengers for redcap Serv¬ 
ice and which was therefore in vio¬ 
lation of Interstate commeroe act 
providing that no common carrier 
shall by any special rate, rebate, 
draw back or other device charge or 
receive from any person or persons, 
greater or less compensation for 
Services rendered than it charges or 
receives from others for a like Serv¬ 
ice.—^Harrison v. Kansas City Ter¬ 
minal Ry. Co., D.C.Mo., 36 P.Supp. 
434, afflrmed, C.C.A., 126 P.2d 422. 

Effect of notlce ta employees 

(1) A written notice to redcaps 
referring to Fair Labor Standards 
Act and requiring redcaps, in con- 
sideration of engaging in handllng 
of baggage, to report tips received 
to terminal company which guar- 
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anteed that compensation including 
tips would equal minimum wage 
provided by such act, and statlng 
that excess tips might be retained, 
transferred to railroads' credit so 
much of tips as the notice afCected, 
in determining whether tips received 
by redcaps could be considered as 
wages within the act.—^Williams v. 
Jacksonville Terminal Co., Pla., 62 
S.Ct. 659. 315 U.S. 386, 66 L.Ed. 914, 
rehearing denied 62 S.Ct. 909, 315 
U.S. 830, 86 L.Ed. 1224—Pickett V. 
Union Terminal Co., Tex., 62 S.Ct. 
659, 316 U.S. 386. 86 L.Ed. 914, re¬ 
hearing denied 62 S.Ct. 909, 315 U.S. 
830, 86 L.Ed. 1224. 

(2) Where redcaps, although pro- 
testing, continued to work after re- 
ceiving written notice a new con¬ 
tract was created, since the em¬ 
ployer after notice may keep all 
earnings arising from the business; 
but if redcap did not accept terms 
offered by written notice he would 
be a volunteer and not an employee 
and as a volunteer oould probably 
keep his tips but would not be en¬ 
titled to a contractual wage.-—^Wil¬ 
liams V. Jacksonville Terminal Co., 
supra—Pickett v. Union Terminal 
Co., supra. 

9. U.S.—Williams y. Jacksonville 
Terminal Co., C.C.A.Pla, 118 F.2d 
'324, afflrmed 62 SjCt. 6'59, 315 U.S. 
386, 86 L.Ed. 914, rehearing denied 
62 S.Ct. 909. 315 U.S. 830, 86 L. 
Ed. 1224—Harrison v. Kansas City 
Terminal Ry. Co., C.C.A.Mo., 126 
F.2d 422. 

10, U.S.—Williams v. Jacksonville 
Terminal Co., Pla., 62 S.Ct. 659. 
315 U.S. 386, 66 L.Ed. 914, rehear¬ 
ing denied 62 S.Ct. 909, 315 U.S. 
830, 86 L.Bd. 1224—Pickett v. Un¬ 
ion Terminal Co., 62 S.Ct. 659, 316 
U.S. 386, 86 L.Ed, 914, rehearing 
denied 62 S.Ct. 909, 315 U.S. 830, 

86 L.Ed. 1224. 

IL Minn.—^McMillan v. Wilson & 
Co., 2 N.W.2d 838, 212 Minn. 142, 
petition dismissed Wilson & Co. v. 
McMillan, 63 S.Ct. 81, 317 U.S. 702, 

87 L.Ed. 561. 
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ted by the act.^?' Furthermore, employers are under 
an absolute obligation to pay the prescribed wage 
ciear of all deductions except those permissible on 
conditions imposed by a provision of the act regard- 
ing consideration of Services furnished the em- 
ployee as part of the “wage’* paid to him.i^ 

Under § 3 (m) of the act, 29 U.S.C.A. § 203 (m), 
the “wage” paid to any employee includes the rea- 
sonable cost, as determined by the administrator, 
to the employer of furnishing such employee with 
board, lodging, or other facilities, if such board, 
lodging, or other facilities are customarily fur- 
nished by such employer to his employees.^^ Such 
provision relates to the situation where wages are 
paid partly in cash and partly in ^facilities for the 
benefit of the employee, and, where such provision 
applies, cash wages may be less than the statutory 
minimum as long as the reasonable cost of the facil¬ 
ities furnished makes up the difference,i5 but to be 
reckoned as wages, the facilities furnished must 
have been customarily furnished to employees as 
part of wages.^® 


The provision that "wages” includes the reason¬ 
able cost of facilities customarily furnished em¬ 
ployees does not prohibit mutual accountings be- 
tween employer and employees for advances and 
Services given employees by the employer, so as to 
require the employer to give the employee his full 
wage in cash and the employee to immediately re- 
pay the employer for the advances made and the 
Services performed.l^ Likewise, such provision 
does not prohibit an employer and employee from 
agreeing on an amount payable by the employee for 
house rent or for the purchase price of an article of 
merchandise, provided the employer does not realize 
a prohibited profit, and does not prevent an agree- 
ment that such rent or price may be deducted from 
the wage due.^8 The provision is permissive to the 
employer as to how a portion of the required wages 
may be paid, but it imposes a condition that the 
facility shall be charged at its reasonable cost as 
determined by the administrator.^^ The restrictions 
of the provision permitting only the reasonable cost 
of facilities furnished by the employer to be consid- 
ered^ as wages are applicable regardless of whether 


12. U.S.—Fleming v. Pearson 
Hardwood Flooring Co., D.C.Tenn., 
39 F.Supp. 300. 

Sorip 

An employer, who was engaged in 
the production of goods for inter¬ 
state commerce, by issuing scrip, 
which had no regular redemption 
date, and which was not negotiable 
at par, for wages to employees who 
were employed at scheduled rates 
equal to bare minima prescribed by 
Fair Labor Standards Act as pay- 
ment of their regular wages and 
overtime compensation, was violat- 
ing the act, and there was no basis 
for a distinction between scrip so is- 
sued at or after end of the pay pe- 
riod and scrip issued prior thereto.— 
Fleming v. Pearson Hardwood Floor¬ 
ing Co., supra. 

13. U.S.—^Walling v. Peavy-Wilson 
Lumber Co., D.C.La., 49 F.Supp. 
846. 

14. U.S.—Brotherhood of Mainte- 
nance of Way Employees v. Nash- 
ville, C. & St. L. Ry., D.C.Tenn., 56 
F.Supp. 5’'69—Walling v. Peavy- 
Wilson Lumber Co., D.C.La., 49 F. 
Supp. 846—^Williams v. Jackson- 
ville Terminal Co., D.C.Fla., 35 F. 
Supp. 267, affirmed, C.C,A., 118 F. 
2d 324, affirmed 62 S.Ct 6'59, 315 
U.S. 386, 86 L.Ed. 914, rehearing 
denied 62 S.Ct. 909, 316 U.S. 830, 
86 L.Ed. 1224. 

Zntent of congress in declarlng 
that wage paid any employee includes 
reasonable cost, as determined by 
administrator, to employer of fur- 
niahing employee with certain facili¬ 


ties customarily furnished, was to 
protect basic minimum wage and 
overtime compensation required to 
be paid from proflteering or manipu- 
lation by employer in dealings with 
employees and to prevent increases 
in charges for rent, board, groceries 
and merchandise so as to offset in- 
crease in wages,—^Walling v. Peavy- 
Wilson Lumber Co., D.C.La., 49 F. 
Supp. 846. 

The phrase <*or other facilities” 
as used in provision declaring that 
' wage Includes reasonable cost to 
employer of furnishing employee 
with certain facilities customarily 
I furnished, includes relation of land- 
lord and tenant, and merchant and 
customer.—^Walling v. Peavy-Wilson 
Lumber Co., supra. 

The Word “wage,” as used in pro¬ 
vision that wage paid to any em¬ 
ployee includes reasonable . cost as 
determined by the administrator to 
the employer of furnishing such 
employee with board, lodging, or 
other facilities, refers to wage pay- 
ments other than in money.—^Wil¬ 
liams V. Jacksonville Terminal Co., 
C.C.A.Fla., 118 F.2d 324, affirmed 62 
S.Ct. '659, 31'5 U.S. 386, 86 L.Ed. 914, 
rehearing denied 62 S.Ct. 9.09, 815 
U.S. 830, 86 L.Ed. 1224. 

15. U.S.—^Anderson v. Mt. Clemens 
Pottery Co., D.C.Mich., 60 F.Supp. 
146, reversed on other grounds, C. 
C.A., Mt. Clemens Pottery Co. v. 
Anderson, 149 F.2d 461, reversed 
on other grounds 66 S.Ct. 1187, 328 
U.S. 680, 90 L.Ed. 1515, rehearing 
denied 67 S.Ct. 25, 329 U.S. 822, 91 
L.Ed. 699. 


16. U.S.—Brotherhood of Mainte- 
nance of Way Employees v. Nash- 
ville, C. & St. 'L. Ry.. D.C.Tenn., 
56 F.Supp. 659—Brotherhood of 
Maintenance of Way Employees v. 
Nashville, C. & St. L. Ry., D.C. 
Tenn., 56 F.Supp. 552. 

Houslng 

Where contract between railway 
company and its maintenance of 
way employees fixed compensation 
of section laborers at specided sum 
per hour, without additional benefits 
of housing, board, etc., and., compa¬ 
ny provided housing without rental 
charge for some section laborers, 
who received same wages as those 
not furnished houses, before pas- 
sage of Fair Labor Standards Act, 
company did not customarily fur- 
nish such laborers houses as part 
of their wages and hence was not 
entitled to allowance for reasonable 
cost of housing furnished other such 
laborers as part of minimum wages 
required to be paid them by order 
of Administrator of Wage and Hour 
Division under authority of such 
act.—Brotherhood of Maintenance of 
Way Employees v. Nashville, C. & 
St. L. Ry., supra. 

17, U.S.—^Walling v. Peavy-Wilson 
Lumber Co., D.C.La., 49 F.Supp, 
846. ' 

18, U.S,—^Walling v, Peavy-Wilson 
Lumber Co., supra. 

19, U.S.—^Morgan /: Atlantic Coast 
Line R. Co., D.C.Ga., 32 PJSupp. 

617. 
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the deductions from wages are voluntary on the 
part of the employee.^o 

A regulation by the administrator under the pro- 
vision declaring that the wage paid to any employee 
includes the reasonable cost, as determined by the 
administrator, to the employer of furnishing the em¬ 
ployee with certain facilities customarily furnished, 
is binding as legislation and cannot be set aside or 
modified by the courts unless palpably arbitrary or 
capricious or unless unconstitutional.^i The statu- 
tory provision does not contemplate a determination 
of reasonable cost of facilities furnished by each 
Sndividual employer, and the establishment of a gen- 
eral regulation pursuant to which the cost of such 
facilities may be calculated is sufficient.^^ Under 
the statute the administrator is not required to hold 
a formal hearing prior to promulgation of his de¬ 
termination of what constitutes “reasonable cost.“^2 

Under a regulation promulgated pursuant to the 
statutory authorization, the term “reasonable cost” 
is defined as actual cost to the employer, 24 and is 
determined to be the cost of operation and mainte- 
nance including adequate depreciation plus a rea¬ 
sonable allowance for interest on the depreciated 


amount of capital invested by the employer, as ar- 
rived at under good accounting practices.25 Such 
regulation is proper notwithstanding, by reason of 
peculiar circumstances, the actual cost of the goods 
or Services furnished the employee is much lower 
than the fair value.26 Under the regulation, “rea¬ 
sonable cost” does not include a profit to the em¬ 
ployer or to any afHliated person.27 The adminis¬ 
tratores regulation may properly provide that the 
cost of furnishing facilities primarily for the bene¬ 
fit of the employer will not be recognized as reason¬ 
able, and that such facilities include tools of trade 
and other materials incidental to carrying on the 
emplcyer^s business.28 However, where the pay re- 
ceived by employees after deductions for tools and 
equipment purchased from the employer equaled or 
exceeded the statutory minimum, there was no vio- 
lation of the minimum wage requirement of the 
act.29 

A deduction may properly be made on voluntary 
assignment by the employee to pay a sum for the 
benefit of the employee to a creditor, donee, or third 
person, provided the employer or one acting in the 
employer’s behalf derives no profit or benefit from 
the transaction,20 but a wage deduction is prohibit- 


20. U.S.—^Walling- v. Peavy-Wilson 
Liimber Co., D.CXa., 49 P.Supp. 
$46. 

21. U.S.—^Walling- v. Peavy-Wilson 
l/umber Co., supra. 
aEteasoxiableuess of adini 2 iistrator ’6 

determination. of reasonable cost to 
employer of furnishing employee 
with board, lodging, or other facili¬ 
ties, must be weighed in light of 
congressional purpose to protect ba¬ 
sio minimum wage and overtime 
compensation required to be paid to 
employee.—Walling v. Peavy-Wilson 
Lumber Co., supra. 

22. U.S.—Walling v. Peavy-Wilson 
Ltumber Co., supra. 

23. U.S.—Walling v. Peavy-Wilson 
Lumber Co., supra. 

24. U.S.—^Walling v. Peavy-Wilson 
Lumber Co., supra. 

Pnrpose of administratores regu¬ 
lation which defined “reasonable 
cost" as actual cost was to prevent 
an evasion of act through proftt- 
making transactions between em¬ 
ployer and employee in \vhich em¬ 
ployee is generally recognized not to 
be equal on contracting terms with 
employer.—Walling v. Peavy-Wilson 
Lumber Co., supra. 

Segulatiou is Xegally correct, since 
reasonable cost as used does not 
meant “retum on fair value."— 
Walling V. Peavy-Wilson Lumber 
Co., supra. 


'25. U.S.—Walling v. Peavy-Wilson 
Lumber Co., supra. 

26. U.S,—^Walling v. Peavy-Wilson 
Lumber Co,, supra. 

27. U.S.—Walling v. Peavy-Wilson 
Lumber Co., supra. 

Coapons 

Process by which lumber company 
issued coupons to employees be¬ 
tween paydays, the face value of 
which was deducted from wages, 
and which coupons were redeemable 
in Services at community barber 
shop at a profit to company or for 
merchandise not furnished at cost 
at company store at ninety per cent 
of face value, constituted violation 
of minimum wage provisions of Fair 
Labor Standards Act as to em¬ 
ployees who were earning bare min¬ 
imum wage.—^Walling v. Peavy-Wil¬ 
son Lumber Co., supra. 

Profit not showxi 

U.S.—Walling v. Peavy-Wilson 
Lumber Co., supra. 

28. U.S.—^Walling v. Peavy-Wilson 
Lumber Co., supra. 

Tools of trade are not ^‘facilities” 
within provision that wages Include 
reasonable cost to employer of fur¬ 
nishing employee with board, lodg- 
ing, or other facilities customarily 
furnished by employer to employees, 
and deductions for such items can¬ 
not be made by employer If they 
cause wages to go below statutory 
minimum.—^Anderson v. Mt. Clemens 
, Pottery Co., D.C.Mich., 60 P.Supp. 
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146, reversed on other grounds, C.C. 
A., Mt. Clemens Pottery Co. v. An- 
derson, 149 P.2d 461, reversed on 
other grounds 66 S.Ct. 1187, 328 U. 
S. 680, 90 L.Ed. 1516, rehearing de- 
nied 67 S.Ct. 26, 329 U.S. 822, 91 L. 
Ed. -. 

tJniformB 

A private patrol Service engaged 
in furnishing watchmen and guard 
Service to various customers, in 
making monthly deductions from 
wages earned by its guards and 
watchmen to cover charged rental 
for necessary uniforms supplled by 
it to such employees, violated Fair 
Labor Standards Act each time that 
any such deduction deprived em¬ 
ployee of any part of applicable 
minimum wage for which he was 
then workinr.—^Walling v. New Or- 
leans Private Patrol Service, D.C. 
La., 67 P.Supp. 143. 

29. U.S.—^Anderson v. Mt. Clemens 
Pottery Co., D.C.Mich., 60 P.Supp. 
146, reversed on other grounds, 
C.O.A., Mt. Clemens Pottery Co. v. 
Anderson, 149 p.2d 461, certiorari 
granted 66 S.Ct. 91, ,326 U.a 706, 
90 L.Ed. 416, reversed on other 
grounds 66 S.Ct. 1187, .328 U.S 
680, 90 L.Ed. 1515, rehearing de- 
nied 67 S.Ct. 26, 329 U.S. 822, 91 
L.Ed. 699. 

30. U.S.—Walling v. Peavy-Wilson 
Lumber Co., L.C.La., 49 P.Supp. 
846. 



56 C.J.S. 


MASTEB AND BERYANT 


§ 151(28) 


ed if the employer benefits from the transaction,^^ 
and, for the purposes, of practical enforcement of 
the act, it is immaterial whether or not in a par- 
ticular case the employee is any worse off by reason 
of the fact that the employer benefits from the as- 
signment if the opportunity for exploiting the trans- 
actiori nevertheless exists.^^ 

§ 151(28). -What Constitutos Compens- 

able Time 

What constitutes working time is a question of fact 
depending on the particuiap circumstances and must be 
determined in accordance with common sense and the 
general concept of work or employment. 

Under the Fair Labor Standards Act, §§ 6, 7, 29 
U.S.C.A. §§ 206, 207, providing for minimum wages 
and overtime pay for designated classes of em- 


ployees, it is frequently necessary to determine the 
number of hours comprising an employee's work 
week; and this in turn involves determination of 
whether time spent by the employee in particular 
activities connected in one way or ahother with his 
employment is to be included in the computation of 
his compensable working time.^^ general it may 
be said that what constitutes working time is a ques¬ 
tion of fact depending on the particular circum¬ 
stances,3 4 and such question must be determined in 
accordance with common sense and the general con¬ 
cept of work or employment.35 

The “work week” under the statute has been held 
to include ali time during which an employee is 
necessarily required to be on the employer's prem- 
ises on duty or at a prescribed work place.^® The 


31. tr.S.—^Walling" v. Peavy-Wilson 
Lumber Co., smpra. 

32. U.S.—^Walling v. Peavy-Wilson 
Lumber Co., supra, 

33. U.S.—Tennessee Coal, Iron & 

R. Co. V. Muscoda Local No. 123, 
Ala., 64 S.Ct. 698, 321 U.S. 590, 
88 L.Ed. 9'49, 152 A.L.R. 1014. 

Number of hours of Service gener- 
ally see infra § 155. 

34. U.S.—Tennessee Cpal, Iron & 
Railroad Co. v. Muscoda Local No. 
123, C.C.AAla., 13'5 F.2d 320, af- 
flrmed 64 S.Ct. 698, 321 U.S. 590, 
88 L.Ed. 949, rehearing denled 64 

S. Ct. 1257, '322 U.S. 771, 88 L.Ed. 
1596—Bowers v. Remington Rand, 
C.C.A.I11., 159 F.2d 114—Sloat v. 
Davidson Ore Min. Co., D.O.Mich., 
•71 F.Supp. 1010. 

35. U.S.—Tennessee Coal, Iron & 1 
Railroad Co. v. Muscoda Local No. 
123, O.C.A.Ala., 135 P.2d 320, re- 
hearing denied 137 F.2d 176, af- 
firmed 64 S.Ct. 698, 321 U.S. 590, 
88 L.Ed. 949, rehearing denied 64 
S.Ct. 12'57, 322 U.S. 771, 88 L.Ed. 
1596. 

The cocnmou meaning of work or 
employment in which sense it is 
used in the act is physical or men- 
tal exertion, whether burdensome or 
not, controlled or required by the 
employer and pursued necessarily 
and primarily for the benefit of the 
employer and his business.—Tennes¬ 
see Coal, Iron & R. Co. v. Muscoda 
Local No. 123, Ala., 64 S.Ct. 698, 703, 
321 U.S. 590, 88 L.Ed. 949, 153 A.L. 
R. 1014—Walling v. Frank, D.C.Ky., 
62 F.Supp. 261. 

Split-second absnrditles 

The work week contemplated by 
the Fair Labor Standards Act must 
be computed in the light of the real- 
ities of the industrial world, and 
split-second absurdities in comput- 
ing the work week are not justified 
by the actualities of working condi- 


tions or by the policy of the act.— 
Anderson v. Mt. Clemens Pottery 
Co., Mich., 6*6 S.Ct. 1187, 328 U.S. 680, 
90 L.Ed. 1515, rehearing denied 67 S. 
Ct. 25, 329 U.S. -822, 91 L.Ed. 699. 

Time held cocnpensable 

(1) Where members of fire de- 
partment in ordnance piant on a 
twenty-four hour day basis were on 
active duty for sixteen hours and on 
call in dormitories for eight hours 
and were paid straight time for all 
hours up to forty hours per week 
and time and a half for excess in- 
cluding any time worked while on 
duty, they should be paid overtime 
required by Fair Labor Standards 
Act for answering roll call, acting in 
relief capacities or performing simi- 
lar tasks and duties necessary in 
connection with their employment.— 
Eustice V. Federal Cartridge Corp., 
D.C.Minn., 66 F.Supp. 55. 

(2) Time consumed by employees 
who are employed on piecework ba- i 
sis in cleaning and oiling their tna- 
chines and in sorting and attaching 
to record sheets work tickets detach- 
ed from garments on which they had 
worked, which tickets were used for 
making up pay roll, should be count- 
ed as hours “worked.’'—^Walling v. 
Frank, D.C.Ky., 62 F.Supp. 261. 

(3) Conference time and time 
spent attending employei^s school of 
instruction were spent at employer’s 
direction, and overtime compensa- 
tion should be paid therefor.—Chep- 
ard V. May, D.C.N.T., 71 F.Supp. 389. 

(4) Where night watchman was 
at all times watching property used 
in interstate commerce, time spent 
in selling dry ice which constituted 
but a small part of duties and was 
merely incidental to main duties as 
watchman, janitor and gatekeeper 
was not deductible in computing 
overtime wages due under Fair La¬ 
bor Standards Act.—Martin v. Gra- 

715 


ham Ship-By-Truck Co., Mo.App„ 
176 S.W.2d 842. 

Time held not compensable 

(1) Time during 'which an em¬ 
ployee is absent from work because 
of illness has been held not to con¬ 
stitute compensable work time.— 
Mid-Continent Petroleum Corp. V. 
Keen, C.C.A.Iowa, 157 P.2d 310. 

(2) A bookkeeper seeking to re- 
cover for overtime compensation 
pursuant to Fair Labor Standards 
Act was not entitled to have includ¬ 
ed in his working hours the time 
spent by him in obtaining instruc¬ 
tion in cost accounting.—Cassone v. 
Wm. Edgar John & Associates, 57 N. 

T.S.2d 169, 185 Misc. 573. 

Betroactive effect of determination 
Where employer relied on Fair 
Labor Standards Act as administer- 
ed and interpreted by W^age and 
Hour Administrator and the courts 
in computing work week and repre- 
sentative of administrator approved 
method of computing time and over¬ 
time at employer’s piant, employer 
would not be retroactively liable for 
unpaid overtime compensation or 
minimum wages for preliminary ac¬ 
tivities and time consumed in walk- 
ing to and from work benches and 
to and from cafeteria even if such 
activities and time were to be con- 
sidered compensable tinder Fair La¬ 
bor Standards Act.—^Anderson v. Mt. 
Clemens Pottery Co., D.C.Mich., 69 
F.Supp. 710. 

36. U.S.—^Anderson v. Mt. Clemens 
Pottery Co., Mich., 66 S.Ct. 1187, 
328 U.S. 680. 90 L.Ed. 1515, re¬ 
hearing denied 67 S.Ct. 25, 329 U. 
S. 822, 91 L.Ed. 699. 

TacatiozL week 

“Work week” means a week dur¬ 
ing which work is performed, and 
henoe, overtime compensation can- 
not be recorded for week during 
which employee was on vacation and 
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mere fact that the employee is in some small de- 
gree deprived o£ some freedom of action does not 
alone determine the question, or constitute the time 
during which such deprivation occurs working 
time;^*^ there must be a giving up by the employee 
of a substantial measure of time and effort.^s On 
the other hand, the mere fact that a particular act 
necessary in the performance of an employee^s task 
was not expressiy ordered or directed by his su¬ 
perior does not establish that the time spent in doing 
such act was nue working time.39 An employee 
may be working, even though he is exerting no man- 
ual labor, 40 as during periods wherein he is charged 
with responsibility for the proper operation of ma- 
chinery under his charge and periods in which he is 
obliged to remain on or near the premises to enable 
him to carry such responsibility froperly.^i 

Under the Portal-To-Portal Act of 1947 § 2, 29 
U.S.C.A. § 252, providing that no employer shall be 
subjected to liability for nonpayment of minimum 
wages or overtime compensation under the Fair 
Labor Standards Act and certain other statutes for 
activities performed by an employee prior to the en- 
actment of the statute uniess such activities at the 
time they were performed were compensable either 
by express contractual provision or by reason of 
custom or practice, it has been held that time spent 


by an employee in an activity which was compensa¬ 
ble at the time under the terms of the employee^s 
contract constitutos compensable working time un¬ 
der the Fair Labor Standards Act.42 In the ab- 
sence of such a statute, however, or of any other 
statutory provision to the contrary, it has been held 
that a custom or contract not to consider certain 
Work withjin the compass of the work week or not 
to compensate employees for certain portions of 
their work should be disregarded if it deprives the 
employee of his statutory rights;43 but this rule 
would not foreclose reasonable provisions of a con¬ 
tract or custom governing the computation of work 
hours where precisely accurate computation is diffi- 
cult or impossible.44 

Waiting^ resting, or $leeping time, Where an em¬ 
ployee is engaged in active work for part of the 
time but because of the nature of the job is also 
required to spend a considerable part of the time 
in a stand-by capacity, as in the case of a wateh- 
man or caretaker, or waiting on call or for the ar- 
rival of active work, the question frequently arises 
whether time so spent is working time. Although 
“being available for work” is by no means synony- 
mous with “working,”45 it has been said that there 
is no principle of law which precludes waiting time 
from being- working time,46 and this has been held 


performed no work for employer.— 
Plourde V. Massachusetts Cities 
Realty Co., D.C.Mass., 47 F.Supp. 
668 . 

Woxk TOlTUitarlLy doue 

Compensation for work voluntar- 
ily done is not governed by wage 
and hour provisions of Fair Labor 
Standards Act.—Martin v. Graham 
Ship-By-Truck Co., Mo.App., 176 S. 
W.2d 842. 

37. U.S.—Bowers v. Remington 
Rand, C.C.A.I11., 159 F.2d 114. 

3dL U.S.—^Anderson v. Mt. Clemens 
Pottery Co., Mich., 66 S.Ct. 1187, 
328 U.S. 680. 90 L.Ed. 1515, rehear- 
ing denied 67 S.Ct. 25, 329 U.S. 
822, 91 L.Ed. 699.. 

39. U.S.—^Walling v. Anaconda Cop- 
per Min. Co., D.C.Mont., 66 F. 
Supp. 913. 

40. U.S.—Walling v. Sun Pub. Co., 
D.C.Tenn., 47 F.Supp. 180, afflrm- 
od, C.C.A., 140 F.2d 445, certiorari 
denied 64 S.Ct. 946, 322 U.S. 728. 
88 L.Ed. 1664—Fleming v. Rex 
Oil & Gas Co., D.C.Mich., 43 F. 
Supp. 950. 

41. U.S.—Walling v. Sun Pub. Co., 
D.C.Tenn., 47 F.Supp. 180, affirmed, 
C.C.A., 140 F.2d 445, certiorari de¬ 
nied 64 S.Ct. 946, 322 U.S. 728, 
88 L.Ed. 1564—Fleming v. Rex 
Oil & Gas Co., D.aMich., 43 F. 
Supp. 950. 


*42» U.S.—^Lewellen v. Ha^rdy-Bur- 
lingham Min. Co,, D.C.Ky., 73 F. 
Supp. 63. 

43, U.S.—Anderson v. Mt. Clemens 

Pottery Co., Mich., 66 S.Ct. 1187, 
328 U.S. 680, 90 L.Ed. 1515, re- 
hearing denied 67 S.Ct. 25, 329 
U.S. 822, 91 L.Ed. 699—Jewell 

Ridge Coal Corp. v. Local No. 
6167, United Min^^ Workers of 
America, Va., 65 S.Ct. 1063, 325 
U.S. 161, 89 L.Ed. 1534, rehearing 
denied 65 S.Ct. 1560, 325 U.S. 897, 
89 L.Ed. 2007—Tennessee Coal, 
Iron & R. Co. v. Musco da Local 
No, 123, Ala., 64 S.Ct. 698, 321 U. 
S. 690, 88 L.Ed. 949, 162 A.L.R. 
1014, rehearing denied 64 S.Ct. 
1257, 322 U.S. 771, 88 L.Ed. 1596 
—Bowers v. Remington Rand, C. 
C.A.I11., 159. F.2d 114—Walling ,v. 
Mid-Continent Pipe Line Co., C.C. 
A.Okl., 143 P.2d 308—Walling v. 
Frank, D.C.Ky., 62 F.Supp. 261. 

44. U.S.—Tennessee Coal, Iron & R, 
Co. V. Mus coda Local No. 123, Ala., 
64 S.Ct. 698, 321 U.S. 590, 88 L.Ed. 
949, -152 A.L.R. 1014, rehearing 
denied 64 S.Ct. 1014, 322 U.S. 771, 
88 L.Ed. 159*6—^Bowers v. Reming¬ 
ton Rand, C.C,A.I11., 159 F.2d 114. 

Okl.—Skelly Oil Co. v. Jackson, 148 
P.2d 182, 194 Okl. 183. 

Rule governing lateness 

Three-minute rule of employer 
wherehy an employee three minutes 
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late is not allowed to go to work 
until a duarter of an hour follow- 
ing the time at which he was sup- 
posed to check in is not unreason- 
able, under Fair Labor Standards 
Act.—^Fleming v. Stillmftn, D.C. 
Tenn., 48 F.Supp. 609. 

Necesslty of approval of overtime 
Employers' rule that employees 
have their hours of work especially 
set and that, in order for them to 
be entitled to overtime, if they 
work after the hour set at which 
they are to quit, they must have 
overtime approved by manager, is 
reasonable.—Fleming v. Stillman, 
supra. 

Ziimltatloii on compensable overtime 
The rule permitting reasonable 
computation of hours actually work- 
ed by one subject to call at all hours 
was inapplicable where employer 
and employee had undertaken in ad- 
vance of the work being done to say 
how much overtime ought to be al¬ 
lowed and that so much and no 
more would be paid for, without re- 
striction as to how much would nec- 
essarily be required.—Wilson Oil Co. 
v. Hardy, 164 P.2d 209, 49. N.M. 337. 

45. U.S.—Fox V. Summit King 
Mines, C.C.A.Nev., 143 F.2d 926. 

46. U.S.—^Armour & Co. v. Wan- 
tock. 111., 65 S.Ct. 165, 323 U.S. 
126, 89 LbEd. 118, rehearing denied 
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irut even as to waiting iirn€ deV6tad to idleness and 
recreation.'*'^ Nevertheless it is impossible to lay 
down any arbitrary rule, and the determination of 
wh^tber time so spent is or is not working time de- 
pends on the facts of the particular case,^8 although 
considerable weight will generally be given to ad¬ 
ministrative rulings and declarations on the ques- 
tion,^® 

One of the tests often applied is the degree to 
which the employee is free to engage in personal 
activities during periods of idleness and the number 
of consecuti ve hours that the employee is subject 
to call without being required to perform active 


work.50 Another consideration is whether the em¬ 
ployee is required to remain on or about the prem- 
ises during such waiting time or is required merely 
to leave word where he can be reached in the event 
of a call and is not tied down to any particular 
place,although the fact that the employee is re¬ 
quired to live on the premises and is subject to call 
at any time does not mean that he is necessarily 
working twenty-four hours a day;S2 and it has 
been held that if, in fact, provision is made for 
ample consecutive hours of sleep on the employer^s 
premises, subject to calls which are infrequent 
enough to be inconsequential, such sleeping time is 
not working time;S8 but there is authority to the 


65 S.Ct. 4:21, 323 U.S. 818, 89 L. 
Ed. 649—Sfeidmore v. Swift & Co., 
Tex., 65 fi.Ct. 161, 323 U.S. 134, 

89 L.Ed. 124—Campbell v. Jones 
& Laug-hlin Steel Corp., D.C.Pa., 
70 F.Supp. 996—'Bell v. Porter, D. 
C.in., 66 F.Supp. 49. 

47. Minn.—Bicanic v. J. C. Camp¬ 
bell Co.. 19 N.W.2d 7. 220 Minn. 
107, followed in Czupiy v. North 
Star Timber Co., 19 N.W.2d 11, 
220 Minn. 116, followed in 20 N. 
W.2d 885, 220 Minn. 115, certiorari 
denied 66 S.Ct. 806, 327 U.S. 787, 

90 L.Ed. 1014. 

"An employer, if he chooses, may 
hire a man to do nothing, or to do 
jiothing but wait for something to 
happen. Refraining from other ac- 
tivity often is a factor of instant 
readiness to serve, and idleness 
plays a part in all employments in 
a standby capacity."—Armour & Co. 
V. Wantok, IU., 65 S.Ct. 165, 168, 323 
U.S. 126, 89 L.Ed. 118, rehearing de- 
nied 65 S.Ct. 427, 323' U.S. 818, 89 
UEd. 649. 

48. ‘ U.S.—Armour & CO; v. Wantock, 
eupra—Skidmore v. Swift & Co., 
Tex., 65 S.Ct. 161, 323 U.S. 134, 89 
L.Ed. 124—Campbell v. Jones & 
Laughlin Steel Corp., D.C.Pa., 70 
F.Supp. 996—Bridgeman v. Ford, 
Bacon & Davis, D.C.Ark., 64 F. 
Supp. 1006. 

Jklinn,—Bicanic v. J. C. Campbell Co., 
19 Isr.W.2d 7. 220 Minn. 107, fol- 
lowed' in Czupiy v. North Star 
Timber Co., 19 N.W.2na' 11, 230 
Minn. 116. Followed in 20 N.W. 
3d 885, 220 Minn, 116. Certiorari 
denied 66 S.Ct. 805; 327 U.S. 787, 
90 L.Ed. 1014. 

Sleeping time 

Whether or not time spent in 
^leeping should be considered work¬ 
ing tjme- depends on the circum- 
s^tanees. of the particular case, 
t|.S.—^Bpwers v. Remington Rand, D. 

C.I1U 64 F.Supp. 620. 

3^0.—Martin v. Graham Ship-By- 
Truck Co., App., 176 S.W.2d 842. 

49 . U:S. — Rokey v. Day & Zimmer- 
nrnn, C.C-A.Iowa, r57 F.2d .734— 


Bridgeman v. Ford, Bacon & Da¬ 
vis, D.C.Ark., 64 F.Supp. 1006— 
Buckner v. Armour & Co., D.C. 
Tex., 53 F.Supp. 1022—Munn v. 
Southwestern States Tei. Co., D. 

C. Tex., 52 F.Supp. 663—Thompson 
V. Loring Oil Co., D.C.La., 50 F. 
Supp. 213—Muldowney v. Seaberg 
Elevator Co., D.C.N.Y., 39 F.Supp. 
275. 

“Waiting time” defined 

AcGording to a bulletin put out 
by the administrator of The Fair 
Labor Standards Act, "waiting time" 
constitutes time worked and must 
be regarded as such whenever an 
employe is reauired to be on duty, 
on the employer^s premises, or at a 
prescribed work place, or when the 
time is too short for the employee 
to spend it for his own purposes.— 
Thompson v. Daugherty, D.C.Md., 
'40 F.Supp. 279. 

50. U.S.—Skidmore v. Swift & Co., 
Tex., 65 S.Ct. 161, 323 U.S. 134, 
89 L.Ed. 124—Bowers v. Reming- 
ton Rand. D.C.Ill., 64 F.Supp. 620 
—^V^^^alling V. Bank of Waynesboro, 

D. C.Ga., 61 F.Supp. 384—Buckner 
V. Armour & Co., D.C.Tex., 63 P. 

j Supp. 1023—^Munn v. Southwest- 
j ern States Tei. Co., D.C.Tex., 52 P. 
Supp. 663—Travis v. Ray, D.C. 
Ky., 41 F.Supp. 6—Thompson v. 
Daugherty, D.C.Md., 40 F.Supp, 
279—Muldowney v. Seaberg Eleva¬ 
tor Co., D.C.N.T., 39 F.Supp. 27'5. 

51. U.S.—Super-Cold Southwest Co. 
V. McBride, C.C.A.Tex.. 124 P.2d 
90—Thompson v. Loring Oil Co., 
D.C.La., 50 F.Supp. 213—Gordon 
V. Paducah Ice Mfg. Co., D.C.Ky., 
41 F.Supp, 980. 

N.T.—Hanzely v. Hooven Letters, 
44 N.Y,S.2d 398. 

"The time during which an em¬ 
ployee is off duty and not required 
to remain at or near premises, al¬ 
though subject to call, is not includ- 
ed [in hours of work] for purposes 
of overtime compensation."—Bohn v. 
B & B Ice & Coal Co.. D.C.Ky., 63 
F.Supp. 1020, 1023. 

52. U.S.—Buckner v. Armour & Oo., 
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D.C.Tex., 53 F.Supp. 1022—Thomp¬ 
son V. Loring Oil Co., D.C.La., 50 
F.Supp. 213—Muldowney v. Sea¬ 
berg Elevator Co., D.C.N.Y., 39 P. 
Supp. 275. 

Tex.—Perry v. George P. Livermore, 
Inc., Civ.App., 165 S.W.2d 782. 
Employee not subject to call 

Where employee spent his time at 
night on employers’ premises where 
he had an apartment, his time at 
night was his own for purpose of 
relaxation, and pursuit of private 
activities, and there was no showing 
that he was subject to call or ex- 
pected to periodically inspect prem¬ 
ises at night, time so spent at night 
by employee was not "working 
time."—^Walling v. Lippold, D.C.Neb., 
72 F.Supp. 339. 

53. U.S.—^Rokey v. Day & Zimmer- 
mann, C.C.A.Iowa, 157 F.2d 734— 
Plummer v. Harvester War Depot, 
D.C.Ohio, 70 F.Supp. 495. 

"Where the only substantial inter- 
ference with [the] normal mode of 
living and freedom of action is that 
the employee is required to sleep 
away from horne, the time devoted 
to rest and sleep should not be con¬ 
sidered as employment hours."— 
Bridgeman v. Ford, Bacon & Davis, 
D.C.Ark., 64 F.Supp. 1006, 1014— 

Bowers v. Remington Rand, D.C.I11., 
64 F.Supp. 620, 625. 

X^ight sleepers 

Court, in determining whether em- 
ployees are eutitled to overtime com¬ 
pensation for eight hour rest period 
provided for employees by employer, 
is not required to weigh individuars 
susceptibility to noises which resuit 
from night trafl3lc and award com¬ 
pensation to those individuals whose 
rest is easily disturbed.—Rokey v. 
Day & Zimmermann, C.C.A.Iowa» 157 
F.2d 734. 

Fraction of nlghfg sleep 
Where night shift telephone opera¬ 
tor was permitted to sleep in suitable 
sleepi-ng facilities when her presence 
was not required at the switchboard 
and she Vras thus able to obtain an 
average of slightly more than two 



§ 151(28) 


MASTER AND SERVANT 


56 C.J.S. 


contrary.®^ However, none of these tests is con- 
clusive, and waiting time may in some cases be held 
to constitute working time,^^ and in other cases, 
sometimes apparently quite similar factually, wait¬ 
ing time has been held not to be working time.®® 


Of course, any time spent by the employee in active 
work when he is required so to work during periods 
of waiting constitutes working time.®^ The time 
spent by the employee while eating his lunch or rest- 
ing during the lunch period is, in the absence of ex- 


hours of consecutive uninterrupted 
sleep per night, such sleeping time 
did not constitute compensable work¬ 
ing time.—^Howard v. Southern Con¬ 
tinental Tei. Co., D.C.Tenn., 72 F. 
Supp. 27$. 

54. TJ.S,—Bell v. Porter, D.C.Ill., 6$ 

F.Supp. 4S. 

55. U.S.—^Armour & Co. v. Wantock, 

111., 65 S.Ct. 165, 32S U.S. 126, 89 

L.Ed. 118, rehearing denied 65 S. 

Ct. 427, 323 U.S. 818, 89 L.Ed. 649. 

Messengers 

The time spent by messengers 
standing by on call waiting to work 
was “time worked."—Walling v. 
Bank of Waynesboro, D.C.Ga., 61 F. 
Supp. 384—^Walling v. Allied Messen- 
ger Service, D.C.N.Y., 47 F.Supp. 773. 
Dzivers 

The waiting periods between trips 
should be included in the total num- 
ber of hours motor bus driver was 
employed, where driver was expected 
to be on the job during such periods 
which were not long enough to per- 
mit him to go elsewhere or to en- 
gage in other activities.—Travls v. 
Ray, D.C.Ky., 41 F.Supp. 6. 

WatchmexL and goards 

(1) Piant guards of steei company 
who were compelled to remain at 
piant during strike, who were on du- 
ty for two eight hour shifts one day 
and one eight hour shift the next, 
but who were subject to call at ali 
times and were sometimes called for 
Service while oif duty, performed 
“work” twenty-four hours each day. 
—Campbell v. Jones & Laughlin 
Steel Corp., D.C.Pa., 70 F.Supp. 996. 

(2) Where there was substantial 
evidence that night watchman per¬ 
formed duties at all hours during the 
time spent at employer's place of 
business, any time spent in napping 
in intervals between arrival of tnicks 
and performance of his duties as 
watchman was not deductil?le in de- 
termining compensation due him un¬ 
der Fair Labor Standards Act.—Mar¬ 
tin V. Graham Ship-By-Truck Co., 
Mo.App., 176 S.W.2d 842. 

(3) In computiing the hours 
worked by a night watchman for the 
purpose of determining whether 
watchman was entitled to overtime 
compensation, sleeping time was not 
to be deducted from working time.— 
Aufiero V. E. A. Laboratories, 69 
N.T.S.2d 217, 271 App.Div. 1024. 
Oiling and Inspectloxt 

Where not in excess of forty hours 
per week were required by employee 
ki which to perform actual physical 


work of oiling and inspecting ma- 
chinery of water wells and in keep- 
ing premises and machinery clean, 
but employee lived on premises and 
was subject to call any time day or 
night and often received calls dur¬ 
ing nighttime, employee worked 
twelve hours a day.—Harris v. Cros- 
sett Lumber Co., D.C.Ark., 62 F.Supp. 
S56. 

riremesL 

Firemen employed at ordnance 
piant on military reservation were 
entitled to recover overtime compen¬ 
sation under the Fair Labor Stand¬ 
ards Act, as “employees” in a stand- 
by capacity and as for “working 
time,“ for so-called sleeping period 
during which firemen were required 
to remain within hailing distance of 
fire station in readiness to answer 
fire alarms.—Bell v. Porter, D.C.Ill., 
66 F.Supp. 49. 

56. U.S.—^Howard v. Southern Con¬ 
tinental Co., D.C.Tenn., 72 F.Supp. 
276—Bohn v. B & B Ice & Coal 
Co., D.C.Ky., 63 F.Supp. 1020— 
Muldowney v. Seaberg Elevator 
Co., D.C.N.Y., 39 F.Supp. 275. 

Oil puinpers engaged in active 
work during part of the working 
day, and subject to call during other 
parts or the remainder of the day, 
were held not to be working during 
waiting periods, where during such 
waiting time they were not required 
to remain on the employer’s prem¬ 
ises or at any particular place.— 
Thompson v. Loring Oil Co., D.C.La., 
50 F.Supp. 213. 

WatchinaiL 

Where sole duty of one employed 
by oil well drilling contractor as 
watchman on lease was to live on 
premises adjacent to contractores 
stacked oil rigs, his only other Serv¬ 
ice thereon was occasional draining 
of water from rigs, and he was later 
required to live on another lease ac- 
quired by contractor and pump well 
thereon for five hours each day, he 
did not perform personal Services for 
employer in excess of maximum 
hours per work week allowed under 
Federal Fair Labor Standards Act 
and could not recover overtime com¬ 
pensation thereunder.—Perry v. 
George P. Livermore, Inc., Tex.Civ. 
App., 165 S.W.2d 782. 

Driver 

In computing truok driver*s com¬ 
pensation, continuous waiting time 
of one and three-fourths hours, dur¬ 
ing which he was free to follow his 
own personal activities and not re¬ 
quired to be at any particular place 
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or subject to immediate call, between 
trains, should be deducted.—Thomp¬ 
son V. Daugherty, D.C.Md., 40 F. 
Supp. 279. 

Telephone operator 

Telephone operator, in country vll- 
lage having forty-flve telephones, 
who was subject to call twenty-four 
hours a day, was not entitled to 
overtime wages or penalties under 
the Fair Labor Standards Act, where 
her actual working time did not add 
up to more than one hour out of 
each twenty-four hours.—Munn v. 
Southwestem States Tei. Co., D.C. 
Tex., 52 F.Supp. 663. 

Firemen 

(1) Where firemen were required 
to be on duty for twenty-four con¬ 
secutive hours, approximately one 
third of which time was set aside for 
sleeping and recreation subject to 
call, but there was no material in- 
terruption of such rest or sleep pe¬ 
riod by calls, the time spent by' the 
firemen during such period otherwise 
than on active duty in response to 
calls was not working time.—Bell v» 
Porter, C.C.A.Ill., 159 P.2d 117—Bow- 
ers V. Remington Rand, C.C.A.I11., 159 
F.2d 114—Rokey v. Day & Zimmer- 
man, C.C.A.Iowa, 167 F.2d 734—> 
Plummer v. Harvester War Depot, D, 

C. Ohio, 70 F.Supp. 495—Bustice v. 
Federal Cartridge Corp., D.C.Minn., 
66 F.Supp. 55—^Bridgeman V. Ford, 
Bacon & Davis, D.C.Ark., 64 F.Supp, 
1006. 

(2) Where day fireman in packlng 
company's fire-fighting department 
did not work in excess of maximum 
hours per week as provided by Fair 
Labor Standards Act, and fireman 
stayed at fire hall some nights sub¬ 
ject to emergency calls which for 
each man on duty were very trivial, 
time spent in hall at night subject 
to call was not “work" within the 
act.—Buckner v. Armour & Co., D.C. 
Tex., 63 F.Supp. 1022. 

57. U.S.—Eustice v. Federal Cartr 

ridge Corp., D.C.Minn., 66 F.Supp. 

55. 

Firemen. 

Where firemen were on active du-? 
ty sixteen hours and had eight hour 
rest period required to be spent at 
fire stations, and some firemen spent 
f twenty minutes of rest period each 
night in inspecting fire trucks, etc., 
time spent for such inspection con-? 
stituted "employment time."—? 
Bridgeman v. Ford, Bacon ^ P.avis, 

D. C.Ark., 64 F.Supp. IQQJ.. 
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press agreement, not to be considered working 

Travel or iransportafion time. Under tke Portal- 
To-Portal Act of 1947, 29 U.S.C.A. §§ 251-262, an 
employer cannot be subjected to liability because 
of his failure to pay an employee minimum wages 
or overtime compensation in accordance with the 
provisions of the Fair Labor Standards Act for time 
spent by such employee in walking, riding, or trav- 
eling to and from the actual place of performance 
of the Principal activity which such employee is 
employed to perform, unless the time so spent was, 
during the period for which compensation is 
claimed, compensable either under the terms of an 
express written or unwritten contract or by virtue 
of an existing custom or practice.59 In the absence 
of such a statute, however, the question whether 
time spent by an employee in getting to and from 
•the actual place of work or point of duty on the 
employer’s premises constitutes compensable work- 
ing time under the Fair Labor Standards Act has 
been held to depend on the facts of the particular 

case.60 


Thus, it has been held that time spent in necessary 
travel from the place of check-in to the post of du¬ 
ty is time spent for the employer^s benefit and sub- 
ject to its control and, hence, is compensable work 
time;^i and, where the employer transports the 
employees to and from work which is at some dis- 
tance from the employer^s main establishment, and 
such transportation is necessary for the conduct of 
the employer^s business and maintained primarily 
for its benefit and not primarily for the benefit and 
convenience of the employees, the time spent being 
so transported is work time.®^ On the other hand, 
time spent by the employee in traveling from his 
horne to the place of employment is not ordinarily 
held to constitute work time and even where the 
employer, for the employee^s convenience, furnishes 
free and optional transportation to and from the 
place of employment and the employee^s duties be- 
gin and end at such place, the time spent in travel¬ 
ing on such means of transportation has been held 
not to constitute work time.®^ In the absence of a 
statutory provision to the contrary, time spent by 


58. U,S.—Shepler v. Cnicible Fuel 

Co, of America, D.C.Pa., 60 P.Supp. 
260—Fox V. Summit King Mines, 
D.C.Nev., 48 F.Supp. 952, affirmed, 
C.C.A., 143 F.2a 926—Sunshine 

Mining Co. v. Carver, D.C.Idaho, 41 
P.Supp. 60. 

Emergency instructions 
Where employees in piant manu- 
facturing carbon black were not re- 
quired to stay on premises during 
lunch hour, they were not entitled 
to overtime for such period under 
Fair Labor Standards Act because 
of general instructions that, when 
power cuts of£ for any reason, they 
must within five minutes thereafter 
begin to tum off gas throughout the 
piant.—Thomas v. Peerless Carbon 
Co., D.C.Tex., 62 F.Supp. 154. 

59. U.S.—Burfeind v. Eagle-Picher 
Co. of Tex., D.C., 71 P.Supp, 929. 

60. U.S.—Mcintyre v. Joseph E. 
Seagram & Sons Co., D.C.Ky., 72 P. 
Supp. 366—^Hart v. C. D. Johnson 
Lumber Corp., D.C.Or., 7,1 P.Supp. 
107—^Walling v. Anaconda Copper 
Min. Co., D.C.Mont., 66 F.Supp. 913 
—^Walling V. Peavy-Wilsoin Lum¬ 
ber Co.,' D.C.La., 49 P.Supp. 846. 

61. U.S.—Chepard v. May, D.C.N.Y., 
71 P.Supp. 389—Ballard v. Consol¬ 
idated Steel Corp., D.C.Cal., 61 P. 
Supp. 996. 

Offset of relidf periods 
An employer cannot offset em¬ 
ployees' relief periods against times 
between their reporting for roll call 
and commencement of their work 
shifts in calculating their pay.—^Bal- 


lard V. Consolidated Steel Corp., su-, 
pra. j 

Walkiug’ to work heiich. 

The minimum time necessarily 
spent after punching time clocks by 
employees in walking on the eui- 
ployer's premises at an ordinary rate 
along the most direct route from 
time clocks to work benches was 
“working time’' which must be com- 
pensated for under the Fair Labor 
Standards Act.—^Anderson v. Mt. 
Clemens Pottery Co., Mich., 66 S.Ct. 
1187, 328 U.S. 680, 90 L.Ed. 1515, re- 
hearing denied 67 S.Ct. 25, 329 U.S. 
822, 91 L.Ed. - 

Effect of custom or contract 

Prior to the enactment of the Por- 
tal-To-Portal Act relieving employ- 
ers of liability for failure to compen¬ 
sate employees for time spent in 
walking, riding, or traveling to the 
actual place of performance of their 
Principal activities except where 
such time was compensable under a 
custom or contract in existence at 
the time, it was held that the rule 
stated in the text was applicable 
even where there was a contrary 
custom or contractual provision.— 
Anderson v. Mt. Clemens Pottery Co., 
supra—Jewell Ridge Coal Corp. v. 
Local No. 6167, United Mine Work- 
ers of America, Va,, 65 S.Ct, 1063, 
325 U.S. 161, 89 L.Ed. 1534, rehearing 
denied 65 S.Ct 1550, 325 U.S. 897, 89 
L.Ed. 2007—Tennessee Coal, Iron & 
Railroad Co. v. Muscoda Local No, 
123, C.C.A.Ala., 135 P.2d 320, rehear¬ 
ing denied, C.C.A., 137 P.2d 176, af- 
flrmed 64 S.Ct 698, 321 U.S. 590, 88 


L.Ed. 949, rehearing denied 64 S.Ct. 
1257, 322 U.S. 771, 88 L.Ed. 1596. 

62. U.S.—^Walling v. Anaconda Cop¬ 
per Min. Co., D.C.Mont, 66 P.Supp. 
913. 

Test of benellt 

In determining whether transpor¬ 
tation to and from work furnished 
employees by employer was or was 
not primarily in the interest of the 
employer, the effect of failure to fur- 
nish transportation upon employer’s 
business must be considered.—Wall- 
ing v. Anaconda Copper Min. Co., su¬ 
pra. 

63. U.S.—Chepard v.’ May, D.C.N.T.. 
71 F.Supp. 389. 

64. U.S.—West V.. Texas Co., D.C. 
La., 65 P.Supp. 97—^Walling v. 
Peavy-Wilson Lumber Co., D.C.La., 
49 P.Supp. 846—Bulot v. Preeport 
Sulphur Co., D.C.La., 45 P.Supp. 
380—^Dollar v. Caddo River Lum¬ 
ber Co., D.C.Ark., 43 F.Supp. 822. 

Tzransportation from place of check. 
in 

Where the work is performed at 
some distance from the place of 
! check-in and the day’s work ends at 
the place of performance, after 
which the employees are free to go 
horne directly or to avail themselves 
of the employer*s free return trans¬ 
portation to the place of check-in, 
the time spent in returning to such 
place is not compensable work time; 
but, where the employees are re- 
Quired, as in the case of drivers, to 
make the return trip to the place of 
check-in before being relieved of 
their duties, the time of such return 
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miners in undergrotind travel from portal to portal, 
as distingnished from face to face, of the mine 
workings constitutes compensable work time.®® 
Where the amount of time necessarily spent in 
traveling is negligible, the de minimis rule is appli- 
cable and such time will be dis regar ded in comput- 
ing working hours.®® 

Time spent in preparatory activities, Except in 
so far as the rule has been changed by the Portal- 
To-Portal Act of 1947 which limits the liability of 
employers for time spent by their employees in pre- 
liminary activities, it has been held that time spent 
by employees in preliminary activities necessarily 
prerequisite to productive work, and required by the 
eraployer and pursued necessarily for the employ- 
eris benefit, constitutes working time for which the 
employees are entitled to compensation in accord- 
ance with the provisions of the Fair Labor Stand- 
ards Act;®'^ but time spent in preparatory activities 
voluntarily undertaken by employees outside of their 
regular working time and pursued primarily for 


their own convenience does not constitute work 
time.®® Time required to be spent by an employee 
in checking in or waiting to punch a time clock 
will not ordinarily be deemed compensable working 
time where the length of time so spent is not consid- 
erable.®® If an employee for his own convenience 
•arrives at the piant earlier than necessary, he is not 
entitled to compensation for the period between 
the time he arrives and the time he is required to 
commence work.^o As a general rule, insubstan- 
tial and insignificant periods of time spent in pre¬ 
liminary activities need not be included in comput- 
ing the compensable work week of an employee. 

Conclusiveness of time records. Time sheets pre- 
pared by the employer and signed by the employee 
are not conclusive against the employee if they do 
not correctly reflect the amount of time worked by 
the employee they are not binding on the em¬ 
ployee as 'contracts;'^® nor will the employee be held 
bound by such time sheets on the ground of long 
delay in advising the employer of the errors.74 


trip is work time.—^Walling: v. Mid- 
Continent Pipe Line Co., C.C.A.Okl., 
143 P.2d 308. 

65. U.S.—Jewell Ridge Coal Corp. 
V. Local No. 6167, United Mine 
Workers of America, Va., 65 S.Ct. 
1063, 325 U.S. 161, 89 L.Ed. 1534, 
rehearingr denied 65 S.Ct. 1550, 325 
U.S. 897, 89 L.Ed. 2007—Tennes- 
see Coal, Iron & R. Co. v. Mus- 
coda Local No. 123, Ala., 64 S.Ct. 
698, 321 U.S. 590, 88 L.Ed. 949, 152 
A.L.R. 1014, rehearing denied 64 
S.Ct 1257, 322 U.S. 771, 88 L.Ed. 
1596—Local No. 6167, United Mine 
Workers of America, v. Jewell 
Ridge Coal Corporation, C.C.A.Va., 
145 F.2d 10, affirmed 65 S.Ct 1063, 
325 U.S. 161, 89 L.Ed. 1534, re- 
hearing denied 65 S.Ct 1550, 325 
U.S. 897, 89 L.Ed. 2007—Tennessee 
Coal, Iron & Railroad Co. v. Mus- 
coda Local No. 123, C.C.A,Ala., 135 
P.2d 320, rehearing denied 137 F.2d 
176, affirmed 64 S.Ct 698, 321 U.S. 
590, 88 L.Ed. 949, rehearing denied 
64 S.Ct 1257, 322 U.S. 771, 88 L.Ed. 
1596—Sunshine Mining Co. v. 
Carver, D.C.Idaho, 41 F.Supp. 60. 
©0- U.S.—^Anderson v. Mt Clemens 
Pottery Co., Mich., 66 S.Ct. 1187, 
328 U.S. 680, 90 L.Ed, 1515. Re- 
hearing denied 67 S.Ct 25, 329 U. 
S. 822, 91 L.Ed. 699. 

37. U.S.—^Anderson v. Mt. Clemens 
Pottery Co., supra—^Yellow Truck 
& Coach Mfg. Co. v. Edmondson, C. 
C.A.Mich., 155 P.2d 367. 

58, U.S.—^Bridgeman v. Ford, Bacon 
& Davls, D.C.Ark., 64 F.Supp. 1006. 
Pxoonzin^ aaxd retxiniiTvg tools 

Where employees were obliged to 
fumlsh their own tools and were 


free to exercise their own 5udgment 
regarding when, where, and how to 
procure their equipmept, time spent 
by them in procuring and returning 
their tools did not constitute work¬ 
ing time,—Tennessee Coal, Iron & 
Railroad Co. v. Muscoda Local No. 
123, C.C.A.Ala., 135 P.2d 320, rehear- 
Ing denied 137 P.2d 176, affirmed 64 
S.Ct 698, 321 U.S. 590, 88 L.Ed. 949, 
rehearing denied 64 S.Ct 1257, 322 
U.S. 771, 88 L.Ed. 1696—Jewell Ridge 
Coal Corporation v. Local No. 6167, 
United Mina Workers of America, 
D.C.Va., 63 F.Supp. 935, reversed on 
other grounds C.C.A., 145 F.2d 10, 
affirmed 65 S.Ct 1063, 325 U.S. 161, 
89 L.Ed. 1634, rehearing denied 65 
S.Ct 1550, 325 U.S. 897, 89 L.Ed. 
2007. 

Ohanging tmlf onns 

The time spent by employee in 
obtainlng clean uniforms when got- 
teu before beginning of scheduled 
working period and the time spent 
in changing clothes was spent in 
activity solely for convenience of 
the employee, and hence was not 
compensable.—^Mclntyre v. Joseph E. 
Seagram & Sons Co., D.C.Ky., 72 F. 
Supp. 366. 

63, U.S.—^Tennessee Coal, Iron & 
Railroad Co. v. Muscoda Local No. 
123, C.C.A.Ala., 135 F.2d 320, re¬ 
hearing denied 137 P.2d 176, af¬ 
firmed 64 S.Ct 698, 321 U.S. 590, 
88 L.Ed. 949, rehearing denied 64 
S.Ct 12'57. 322 U.S. 771, 88 L.Ed. 
1696—Mcintyre v. Joseph B. Sea¬ 
gram & Sons Co., D.C.Ky., 72 F. 
Supp. 366—Jewell Ridge Coal Cor¬ 
poration V. Local No. 6167, United 
Mine Workers of America, D.C.Va., 
53 F.Supp. 935, reversed on other 
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grounds C.C.A., 145 F.2d 10, af¬ 
firmed 65 S.Ct 1063, 325 U.S. 161, 
89 L.Ed. 1534, rehearing denied 65 
S.Ct 1550, 325 U.S. 897, 89 L.Ed. 
2007. 

What constitutes cousiderable time 

(1) A workable formula for de- 
termining whether the time required 
to punch a time clock was consider- 
able could not be arrived at by meas- 
uring it against either the free time 
of the employee or his working time, 
but the true test was whether em¬ 
ployee was unreasonably deprived of 
time which he should have had free. 
—Cameron v. Bendix Aviation Corp., 
D.C.Pa., 65 F.Supp. 510. 

(2) Periods ranging from a frac- 
tion of a minute to three minutes 
spent standing in line in order tb 
punch time clock at beginning of 
lunch period did not constitute “c’on- 
siderable” periods of time.—Cameron 
V, Bendix Aviation Corp., supra. 

70. U.S.—U. S. V. Ewald Iron Co., 
D.C.Ky., 67 F.Supp. 67. 

71- U.S.—lAnderson v. Mt. Clemens 
Pottery ’Co., Mich., 66 S.Ct. 1187, 
328 U.S. 680, 90 L.Ed. 1515, rehear¬ 
ing denied 67 S.Ct. 25, 329 U.S. 822, 
91 L.Ed. 699—Bridgeman v. Ford, 
Bacon & Davis, C.C.A.Ark., 161 F. 
2d 962—Mcintyre v. Joseph E. 
Seagram & Sons Co., D.C.Ky., 72 P. 
Supp. 366. 

72. N.M.—Wilson Oil Co. v. Hardy, 
164 P.2d 209. 49 N.M. 337, 162 
A.L.R. 292. 

73. N.M.—Wilson Oil Co. v. Hardy, 
supra. 

74. N.M.—^Wilson Oil Co. v, Hairdy, 

supra. * 
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Likewise, time clock records are not controlling 
where the employee is required to be on the prem- 
ises or* on duty at a different time or where the 
payroll records or other facts indicate that work 
started at an earlier or later period than indicated 
by the time clock records 

§ 151(29), -- Increase or Reduction of 

Wages 

The Fair Labor Standards Act does not require any 
Increase in wages to those aiready receiving more than 
the minimum, and a provislon that the act shall not jus- 
tify the reduction of a wage which is in excess of the 
applicable minimum wage does not preclude an agreement 
reducing the houriy rate but maintaining the number of 
hours worked and the total compensation received, pro- 
yided the statutory minimum is respected. 

‘ The Fair Labor Standards Act § 1 et seq, 29 U.S. 
C.A. § 201 et seq,, does not require any increase in 
wages to those aiready receiving more than the min¬ 
imum.76 Accordingly, an employer is not barred 
from contracting with his employees to pay them 
the same wages they received previously, as long 
as the new rate equals or exceeds the minimum re¬ 
quired by the act.77 

It is provided by § 18 of the act, 29 U.S.C.A. § 
218, that no provision of the act shall justify any 
employer in reducing a wage paid by him which is 
in excess of the applicable minimum wage under 
the act, or justify any employer in increasing hours 
of employment maintained by him which are short- 
er than the maximum hours applicable under the 


act.76 Such provision was intended primarily to 
discourage the possible tendency that the minimum 
wage fixed in the act would become the maximum 
wage paid by employers,79 and to preclude reliance 
on the act as justification for reducing wages to the 
minimum or increasing hours to the maximum re- 
quirements.^® However, it has been held that the 
act fails to provide any penalties for violation of 
such provision,and that the provision is to be 
construed as merely prohibiting any employer from 
breaching a binding contract for the purpose of 
reducing wages or increasing hours of employ- 
ment.62 The provision does not outlaw agreements 
between employer and employee regarding hours 
and wages so long as other provisions of the act 
relating to minimum wages and overtime pay are 
not violatedjSS and it does not invalidate a contract 
entered mto shortly prior to the effective date of the 
act reducing the houriy rate but maintaining the 
number of hours worked and the total compensa¬ 
tion received.S4 So, an employee whose wages were 
reduced at the time of adoption of the statute but 
not below the minimum requirements of the statute 
may not recover from the employer the amount of 
wages of which he was deprived by the reduction.^5 
It has been held, on the other hand, that employees 
are entitled to overtime compensation based on the 
rate received at the time of a determination that 
they were subject to the act, rather than at the rate 
to which their pay was arbitrarily reduced by the 
employer after such determination.^6 


75. U.S.—Anderson v. Mt. Clemens 
Pottery Co.. Mich., 66 S.Ct. 1187, 
•328 U.S. 680, 90 L.Ed. 1615, re- 
hearing denied 67 S.Ct, 25, 329 U. 
S. 822, 91 L.Ed. 699—U. S. v, 

Ewald Iron Co., D.C,Ky,, 67 F. 
Supp. 67. 

70. U.S.—^Watkins v. Hudson Coal 
Co., D.C.Pa., 64 P.Supp. 953, modi- 
fled' on other grounds, C.C.A., 151 
P.2d 311, certiorari denied Hudson 
Cbal Co. V. Watkins, 66 S.Ct. 522, 
327 U.S. 777, 90 L.Ed. 1005, re- 
hearing denied 66 S.Ct. 701, 827 
U.S. 816, 90 L.Ed. 1039. 

77. U.S.—Walling v. A. H. Belo Cor¬ 
poration, Tex., 62 S.Ct. 1223, 316 
U.S. 624, 86 L.Ed. 1716, rehearing 
denied 63 S.Ct. 76,'317 U.S. 706, 87 
L.Ed. 503'—Lassiter v. Guy F. At- 
kinsoh Co., C.C.A.Wash., 162 F.2d 
774—Bergschneider v. Peabody 
Coal Co., C.C.A.I11., 142 P.2d 784— 
Shepler v. Crucible Fuel Co., C.C.A. 
Pa., 140 P.2d 371—Walling v. Hel- 
merich & Payne, C.C.A.Okl., 138 F. 
2d 705, reversed on other grounds 
65 S.Ct.' 11, 323 U.S. .37, 89 L.Ed. 
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29—General Mills v. Williams, C. 
C.A.Ohio, 132 F.2d 367, 144 A.L.R. 
1371—^White v. Witwer Grocer Co., 
C.C.A,Iowa, 132 F.2d 108—Murray 
V. Noblesville Milling Co., C.C.A. 
Ind., 131 P.2d 470, certiorari de¬ 
nied 63 S.Ct. 832, 318 U.S. 775, 
87 L.Ed. 1145—^Vogelpohl v. Lane 
Dnig Co., D.C.Ohio, 55 F.Supp. 664 
—Lynch V. Vincent, D.C.Mo., 55 F. 
Supp. 44—Clay v. Motor Preight 
Express, D.C.Pa., 52 P.Supp. 948 
—^Walling V. Emery Wholesale 
Corporation, B.C.Ga., 49 F.Supp. 
192, amrrned C.C.A., 188 P.2d 548 
—Reeves v. Howard County Re- 
fining Co., D.C.Tex., 33 F.Supp. 90. 
N,T.—Siegel v. S. Blechman & Sons, 
60 N.Y.S.2d 116. 

Okl.—Ille V. Travis Oil Corp., 164 
P.2d 998, 196 Okl. 332. 

70. U.S.—Remer v. Czaja, D.C.Md., 
36 F.Supp. 629. 

Construction. 

The court had duty to construe 
language of provision’ of Fair Labor 
Standards Act that no employer 
should reduce a wage paid by him 
which was in excess of 'minimum 

72,1. 


wage prescribed by act in such man- 
ner as would make that provision 
consistent with other provisions of 
the act.—Remer v. Czaja, supra. 

79- U.S.—Missel v. Overnight Motor 
Transp. Co., C.C.A.Mo., 126 F.2d 
98, afflrmed 62 S.Ct. 1216, 316 U.S. 
572, 86 L.Ed. 1682, rehearing de¬ 
nied 63 S.Ct. 76, 317 U.S. 706, 87 
L.Ed. 563. 

80. U.S.—Dolan v, Day & Zimmer- 
man, D.C.Mass., 65 P.Supp. 923. 

81. U.S.—Remer v, Czaja, D.C.Md., 
36 P.Supp. 629. 

82. U.S.—Remer v. Czaja, supra. 

83. U.S.—Dolan v. Day & Zimmer- 
man, D.C.Mass., 65 F.Supp. 923— 
Tinerella v. Des Moines Transp. 
Co., D.C.Ill., 41 F.Supp. 798. 

84. U.S.—General Mills v, Williams, 
C.C.A.Qhio, 132 F.2d 367, 144 A. 
L.R. 1371—White v. Witwer Grocer 
Co„ C.C.A.Iowa, 132 F.2d 108. 

85. U.S.—Remer v. Czaja, D.C.Md., 
36 F.Supp- 629. 

88. U.S.—Anuchick v. Transameri- 
can Freight Lines, D.C.Mich., 46 P. 
Supp. S61. 
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§ 151 (30), Powers and Duties of Adminis¬ 
trator Generally 

The Fair Labop Standards Act authorizes thc ap- 
polntment of an administrator of the wage and hour divl- 
sio-n and confers on him various powers and duties with 
respect to the administration of the act. 

The Fair Labor Standards Act § 4, 29 U.S.C.A. 
§ 204, provides for the appointment of an adminis¬ 
trator of the wage and hour division, and generally 
grants him authority to appoint employees to carry 
out his functions and duties under the statute, re¬ 
quires him to make reports annually and recommen- 
dations for further legislation, and imposes other 
duties on him with respect to administration of the 
act^^'7 including the duty to enforce the provisions 
of 'the act and to compel compliance therewith.^^ 
The character of authority delegated to the admin¬ 
istrator is to be gauged on the assumption that the 
authority delegated is for the purpose of meeting 
practical problems arising in the administration of 
the act, and it will be assumed that the authority 
delegated is of such a nature as wouid not confiict 
with powers concurrently or previously conferred 
by congress on the courts.®^ Authority delegated 
to the administrator cannot be exercised arbitrarily 
or in a way which has no reasonable relation to the 

jquestion involved.^0 

Valid regulations of the administrator within the 
power delegated under the statute have the force 
and effect of legislative enactments,^! and speak 
with the authority of law,^^ provided they reason- 
.ably construe the language and ciear intention of 
-the act.^3 The administrator has implied power un¬ 
der the general terms of the act to prohibit home- 
'workers from doing work in a particular industry 
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without obtaining a homework certificate.^^ The 
administrator has the right and duty to construe 
the language of the statute if fairly susceptible of 
more than one interpretation; but, where the mean- 
ing thereof is definite and ciear, it cannot be al- 
tered.95 The rulings and interpretations of the ad¬ 
ministrator are not controlling on the courts but 
constitute a body of experience a,nd informed judg- 
ment to which the courts and litigants may prop- 
erly resort for guidance.®® The weight to be given 
the administratores rulings is dependent on the 
thoroughness evidenced in their consideration, the 
validity of their reasoning, and their consistency 
with earlier and later pronouncements.97 The -ad¬ 
ministratores interpretation of the statute is con¬ 
trolling as against that of siibordinate officials.^S • 

Principal office. The Fair Labor Standards Act § 
4 (c), 29 U.S.C.A. § 204 (c), provides that the Prin¬ 
cipal office of the administrator shall be in the Dis- 
trict of Columbia, but he or his duly authorized rep- 
resentative may exercise any or ali of his 'powers 
in any place; the function of such provision is to 
permit the administrator and his representatives to 
exercise, either within or without the District of 
Columbia, such powers as he possesses.^^ 

Conduci of litigation. Under the Fair Labor 
Standards Act § 4 (b), 29 U.S.C.A. § 204 (b), pro- 
viding that attorneys for the administrator may 
appear for and represent the administrator in any 
litigation, but ali such litigati on shall be subject to 
the control of the attorhey general, it was the inten- 
tion of congress to place ultimate responsibility for 
legal actions in the department of justice,! but the 
attorney generars participation in litigation by the 
administrator is permissive and not mandatory,^ 
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ST. U.S.—La Guardia v. Austin-Bliss 
General Tire Co., D.C.N.Y., 41 F, 
Supp. 678. 

particular powers: 

To issue certificates for employ- 
ment of learuers and handicap- 
ped persons at less than mini¬ 
mum wage see supra § 161 (10). 
To promulgate definitions with re¬ 
spect to exemptions see supra 
§§ 151 (11)-151 (23). 

To sue for collection of wages due 
employees see infra § 160 (1). 
'To institute criminal prosecution 
for violation of act see infra § 
160 (13). 

'To sue to enjoin violations of act 
see Injunctions § 138 b (2) (a) 
ee. 

•J33. XJ-S.—^Walling v. Shenandoah- 
Dives Mining Co., C.C.A.Colo., 134 
F.2d 395. 

J8&. XJ.S.—Manlel v. Ralph Knight, 
Inc., D.C.Mo., 45 F.Supp. 372, af- 


flrmed, C.C.A., Ralph Knight Inc. 
V. Mantel, 135 F.2d 614. 

90. U.S.—Gordon v. Paducah Ice 
Mfg. Co., D.C.Ky., 41 F.Supp. 980. 

91. U.S.—Walling v. Cohen, C.C.A. 
Pa., 140 F.2d 453. 

Validity of regulations: 

Generally see supra § 151 (3). 
Particular regulations promulgated 
in connection with exemptions 
see supra §§ 151 (11)-151 (23). 

92. U.S.—^Walling v. Snyder Min. 
Co., D.C.Minn., 66 F.Supp. 725— 
Bernick v. Coddon, D.C.Minn., 6S 
F.Supp. 89. 

N.C.—Pye V. Atlantic Co., 25 S.E.2d 
401, 223 K.C. 92. 

93. U.S.—Stanger v. Vocafllm Corp., 
C.C.A.N.T., 151 F.2d 894, 162 A.L. 
R. 216—Stanger v. Glenn L. Mar¬ 
tin Co., D.C.Md., 56 F.Supp. 163. 

U.S.—^Walling v. Wolff, D.C. 
N.Y., 65 F.Supp. 632. 
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95, U.S.—^Walling v. L. Wiemaiin 
Co., C.C.A.Wis., 138 P.2d 602, cer¬ 
tiorari denied 64 S.Ct. 782, 321 U. 
S. 785, 88 L.Ed. 1077. 

98, U.S.—^Mahee v. White Plains 
Pub. Co., N.Y., 66 S.Ct. 611, 327 

U. S. 178, 90 D.Ed. 607^Skidmore 

V. Swift & Co., Tex., 65 S.Ct. 161, 
323 U.S. 134, 89 L.Ed. 124. 

97. U.S.—Skidmore v. Swift & Co., 
supra. 

98. U.S.—^Walling v. Newman, D.C. 
lowa, 61 F.Supp. 971. 

99. U.S.—Cudahy Packing Co. of 
Louisiana v. Holland, La., 62 S.Ct. 
651, 315 U.S. 357, 86 L.Ed. 895. 

1. U.S.—Fleming v. Cudahy Pack¬ 
ing Co., D.C.Cal., 41 F.Supp. 910. 

Institution of criminal prosecutione 
for violation of act see infra § 
160 (13). 

2. U.S.—Lowell Sun Co. v. Fleming, 
C.C.A.Mass., 120 F.2d 213, affirmed 
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and the petition in the administratores action need 
not show on its face that the attorney g’eneral has 
authorized the action, and the attorney general need 
not appear as one of the attomeys o£ record or 
actually and in person or by one of his assistants 
direct the litigation.3 

§ 151(31). -Investigations and Inspec- 

tions; Subpoenas 

The Fair Labor Standards Act authorizes the admin¬ 
istrator to investigate the wages, hours, and other condi¬ 
tione of employment in any industry subject to the act, 
and to conduct Investigations in aid of the enforcement 
of the act; and he has power in a proper case to issue 


a subpoena duces tecum requiring the production of booka 
and records of an empioyer, but the enforcement of the 
subpoena generaliy rests in the legal discretion of the 
court. 

The Fair Labor Standards Act § 11 (a), 29 U,S. 
C.A. § 211 (a), authorizes the administrator or his 
designated representatives to investigate the wages» 
hours, and other conditions and practices of employ¬ 
ment in any industry subject to the act,^ and to con¬ 
duct investigations which he may deem necessary 
to determine whether any person has violated any 
provision of the act, or which may aid in the en-* 
forcement of the act.^ The administrator’s in- 
vestigative function, in searching out violations 


Holland v. Lowell Sun Co., 62 S. 

Ct. 793, 316 U.S. 784, 86 L.Ed. 1190 
■ —Fleming v. Cudahy Packing Co., 

D.C.Cal., 41 F.Supp. 910. 

Offlcial optiosx 

The power conferred on the attor¬ 
ney general under the provision of 
the Fair Labor Standards Act stat- 
ing that ali litigation in which the 
administrator is involved shall be 
subject to the direction and control 
of the attorney general is permissive 
and not mandatory, and the manner 
and extent of his participation are 
wholly a matter of his offlcial option, 
as against oontention that ali litiga¬ 
tion under the act must be instituted 
by the attorney general.—Cudahy 
Packing Co. v. Fleming, C.C.A.Minn., 
122 P.2d 1006, reversed on other 
grounds Cudahy Packing Co. v. Hol¬ 
land, 62 S.Ct. 803, 316 U.S. 785, 86 
L.Ed. 1191. 

3. U.S.—Fleming v. Cudahy Pack¬ 
ing Co., D.C.Cal., 41 F.Supp. 910. 
Order to Show, cause 

The attorney general’s consent was 
not necessary to the filing of petition 
by wage and hour administrator for 
an order directing an empioyer to 
Show cause why an order should not 
issue requiring empioyer to produce 
records as required by a subpoena 
duces tecum issued under admini»- 
trator’s authority in investigations 
regarding alleged violations of Fair 
Labor Standards Act.—Fleming v. 
Cudahy Packing Co., supra. 

A letter from the attorney general 
to the administrator stating that the 
legal staffls of the latter’s adminis- 
tration would handle his legal work, 
including litigation of a civil char¬ 
acter, witb agreement that notice 
would be given to the attorney gen¬ 
eral in any case invblving an issue 
of constitutionality was not intended 
to prevent the administrator from 
instituting through his own legal 
stafC a proceeding for an order to 
enforce compliance by an empioyer 
with a subpoena duces tecum is¬ 
sued under the Fair Labor Stand¬ 
ards Act, and the district court did 
not lack jurisdiction oi the proceed¬ 


ing because the attorney general 
did not file the application.—Cudahy 
Packing Co. v. Fleming, C.C.A.Minn., 
122 F.2d 1005, reversed on other 
grounds Cudahy Packing Co. v. Hol¬ 
land, 62 S.Ct. 803, 315 U.S. 785, 86 
L.Ed. 1191. 

4. U.S.—^Application of Holland, D. 
C.N.T., 44 F.Supp. 601, affirmed 
C.C.A., Walling v. Standard Dredg- 
ing Corporation, 132 F.2d 322, cer¬ 
tiorari denied Standard Dredging 
Corporation v. Walling, 63 S.Ct. 
1318, 319 U.S. 761, 87 L.Ed. 1712, 
rehearing denied 64 S.CL 29, 326 U. 
S. 810, 88 L.Ed. 489. 

General industry 

Under Fair Labor Standards Act 
provision that Administrator may 
investigate and gather data regard¬ 
ing wages, hours, and other condi¬ 
tions of employment in any “indus¬ 
try” subject to the act, the quoted 
Word means the general industry as 
distinguished from a particular em¬ 
pioyer.—^IValling V. Daily Press, D. 
C.Va., 58 F.Supp. 792. 

Presupposltion 

The power of administrator under | 
Fair Labor Standards Act to in¬ 
vestigate conditions of employment 
in any industry subject to act pre- 
supposes that industry is subject to 
act, but in investigating conditions 
to determine whether any person 
has violated act or to aid in enforce¬ 
ment of act, there is no presupposi- 
tion that empioyer is subject to act. 
—Oklahoma Press Pub. Co. v. Wal¬ 
ling, C.C.A.Okl., 147 F.2d 668, af¬ 
firmed 66 S.Ct. 494, 327 U.S. 186, 90 L. 
Ed. 614, 166 A.L.R. 631. 

5. U.S.—Cudahy Packing Cqi. of 
Louisiana v. Holland, La., 62 S.Ct. 
651, 315 U.S. 357, 86 L.Ed. 895— 
Detweiler Bros. v. Walling, C.C.A. 
Idaho, 157 P.2d 841—Cudahy Pack¬ 
ing Co. V. Fleming, C.C.A.Minn., 
122 P.2d 1005, reversed on other 
grounds Cudahy Packing- Co. v. 
Holland, 62 S.Ct. 803, 315 U.S. 785, 
86 L.Ed. 1191—Walling v. Daily 
Press, D.C.Va., 58 F.Supp. 792— 
Walling V. West Virginia Pulp & 
Paper Co., D.C.S.C., 2 P.R.D. 4,16. 
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Scox>e of powers 

(1) The intended scope of powers 
of administrator under section of 
Fair Labor Standards Act giving. 
him a plenary power to make any 
investigation which may aid in tha 
enforcement of provisions of the act^ 
must be determined from a reading- 
of the section in conjunction wjthi 
and subordinately to what congress- 
has declared to be the purpose and 
policy of the act.—^Walling v. Ben- 
son, C.C.A.MO., 137 F.2d 501, 149 A. 
L.R. 186, certiorari denied 64 S.Ct. 
206, 320 U.S. 791, 88 L.Ed. 476. 

(2) “A logical line divides the two. 

powers of investigation. The filrst 
pow’er is apparently intended large-, 
ly for statistical and informational- 
purposes. Its object is knowledge, 
like that of much of the data ga- 
thered under the census, not law- 
enforcement. It is, therefore, ad- 
dressed to an 'industry* and not to, 
an ‘empioyer.* The second power is- 
designed to facilitate the enforce¬ 
ment of a law which necessarily 
requires on part of the government 
an intimate acquaintance with work- 
ing conditions, wages and hours of* 
employment in individual establish- 
ments. The power granted is as. 
broad as the need.”—^Application of- 
Holland, D.C.N.T., 44 F.Supp. 601, 
602, affirmed C.O.A., Walling v. 
Standard Dredging Corporation, 132- 
P.2d 322, certiorari denied Standard 
Dredging Corporation v. Walling, 63 
S.Ct. 1318, 319 U.S. 761, 87 L.Ed. 1712, 
rehearing denied 64 S.Ct. 29, 320. 

U.S. 810, 88 L.Ed. 489. 

Paxtial examinationi 

Where administrator had made, 
partial examination of employer*s 
books on employerfs premises and' 
thereafter right to, further inspection 
was denied, such partial examination 
did not preclude administrator from 
making such further examination as. 
was reasonably necessary to carry 
out purpose of Fair Labor Stand¬ 
ards Act and compelling production 
of books by subpoena duces tecum.— 
Walling v. VT* <k- Gpjebiewski, Inc.,, 
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With a view to securing enforcement of tlie act, is 
fessentially the same as the function of a grand 
jury or a court in issuing pretrial orders for the 
discovery of evidence, and is govemed by the same 
limitations, which are that the administrator shall 
not act arbitrarily or in excess of his statiitory au- 
thority; but this does not mean that his inquiry 
jmust be limited by forecasts of the probable resuit 
of the investigation.® The administrator generally 
has the right to look first into either the question 
vvhether the employer is covered by the act or into 
the question of violation or into both questions con- 
currently.'^ The administratores right of investiga- 
tion is subject to judicial supervision,® and persons 
•from whom he seeks relevant Information are not 
required to submit to his demand if it is unreason- 
^ble or overreaches his authority ^ 


It is provided by § 9 of the act, 29 U.S.C-A. § 209, 
that for the purpose of any hearing or investigation 
under the act the administrator and the industry 
committees shall have the same power with respect 
to prociiring the attendance of witnesses and the 
production of books, papers, and documents as are 
conferred by the Federal Trade Commission Act §§ 
9, 10, 15 U.S.C.A. §§ 49, 50.^® Under such provi- 
sion, the administrator generally has power, in a 
proper case, to issue a subpoena duces tecum re- 
quiring the production of books and records of an 
employer,but such power of the administrator 
may not be delegated to subordinates.^^ the 

case of refusal to obey the administrator’s subpoena, 
issued according to the statute*s authorization, he 
may have the aid of the federal district court in 
enforcing it,^^ Although the, administrator has the 


D.C.Jr.T., 47 P.Supp. 448, affirmed 
C.C.A., 142 P.2(i 1015. 
e. U.S.—Oklahoma Press Pub. Co. v. 
Walling, K.J., 66 S.Ct. 494, 327 

U. S. 186, 166 A.L.R. 531, 90 L.Ed. 
614. 

■f. U.S.—Oklahoma Press Pub. Co. v. 
Walling, supra—Detweiler Bros. v. 
Walling. C.C.A.Idaho, 157 F.2d 841 
-—^Mississippi Road Supply Co. v. 
Walling, C.C.A.M1SS., 136 F.2d 391, 
certiorari denied 64 S.Ct, 57, 320 
IT„% 752, 88 L.Ed. 447. 

C. U.S.—Oklahoma Press Pub. Co. v. 
Walling, N.J., 66 S.Ct. 494, 327 U. 
S. 186, 166 A.L.R. 531, 90 L.Ed. 
614. 

9B(lixlt7 jurisdictioa 
The extent of equity jtirlsdiction 
pf federal district court to cofrect 
what citizens say are unlawful acts 
pf United States department of labor 
its subordinates appointed under 
Fair Labpr Standards Act can be de¬ 
terminet when applicatlon for such 
relief is properly made and jurisdic- 
tion pf the officers intended to be 
.affecte,d by such equitable relief has 
been properly obtained.—^Fleming v. 
Arsenal Bldg. Corporation, D.C.N.T., 
•88 F.Supp. 675. 

U.S.—Oklahoma Press Pub. Co. 

V. WalUng, N.J., 66 S.Ct. 494, 327 
U.S. 186,' ?.65 A.L.R. 581, 90 L.Ed. 
614. 

:3Tirdett on employer 

In prpceeding by administrator for 
.enforcement pf subpoena requirlng 
.employerp' ,t<? prpduce specified rec- 
,prds to .enablp administrator to de- 
^termine p^asUons of ooverage and 
^violatipp ,pf jFair Itabor Standards 
^Act, emplpye^ had burden of estab- 
Jishing ire^pns for npt enforcing the 
.pubpoena Sp 'oi;der tp make apptoprl- 
.jfcte t^^1*ise.-rTOklahoma Press Pub. 
1^00, y. .?wpra. 

u.s.-70utfthy Pack^ngr Co, of 
Loulsiana jUp^and, I^a., 62 S. 


^ Ct. 6S1, Si§ U.S. 367, 86 L.Ed. 895— 
Lowell Sun Co. v. Fleming, C.C.A. 
Mass., 120 F.2d 213, affirmed Hol- 
land y. Lowell Sun Co., 62 S.Ct. 
793, 315. U.S. 784, 86 L.Ed. 1190. 
Striet constructiou 
The provision of Federal Trade 
Commission Act regarding penalties, 
made applicable to proceedings un¬ 
der Fair Labor Standards Act, being 
“penal,** should be strictly construed. 
—Fleming v. Arsenal Bldg. Corpo¬ 
ration, D.C,K.T., 38 F.Supp. 675. 

11. U.S.—Cudaby Packing Co, of 
Louisiana v. Holland, La., 62 S.Ct. 
651,. 315 U.S. 357, 86 L.Ed. 896— 
Detweiler Bros. t. Walling, C.C.A. 
Idaho, 157 F.2d 841--Walling v. 
News Printing Co., C.C.A.N.J., 148 
F.2d 67, affirmed 66 S.Ct. 494, 327 
U.S. 186, 90 L,Ed. 614, 166 A.L.R. 
631—Fleming v. Lowell Sun Co., 
D.C.Mass,, 36 F.Supp. 320, vacated 
on other grounds C.C.A., Lowell 
Sun Co. V. Fleming, 120 F.2d 213, 
affirmed Holland v. Lowell Sun Co., 
62 S.Ct. 793, 315 U.S. 784, 86 L. 
Ed. 1190—Andrews v. Montgomery 
Ward & Co., D.C.I11., 30 F.Supp. 
380, affirmed, C.C.A., Fleming v. 
Montgomery Ward & Co., 114 P.2d 
384, certiorari denied Montgomery 
Ward & Co. v. Fleming, 61 S.Ct. 71, 
311 U.S. 690, 85 L.Ed. 446. 
Absence of seal 

A subpoena duces tecum which 
was served on employer to require it 
to produce records, ih connection 
with an investigation of the employ¬ 
er under the Fair Labor Standards 
Act was not invalid because of facf 
that the official seal of the United 
States department of labor was not 
placed on the subpoena.—Fleming v. 
Lowell Sun Co., 36 P.Supp. 320, va¬ 
cated on other grounds C.C.A., Low¬ 
ell Sun Co. V. Fleming, 120 F.2d 213, 
affirmed Holland v. Lowell Sun Co., 
62 S.Ct 793, 315 U.S. 784, 86 L.Ed. 
1190. 


iS. U.S.—Cudaby Packing Co. of 
Loulsiana v. Holland, La., 62 S. 
Gt. 651, 315 U.S. 357, 86 L.Ed. 895 
—Minnesota Mines v. Holland, C. 
C.A.C 0 I 0 ., ,126 P.2d 824—Lowell 
SUh Co. V. Fleming, C.C.A.Mass., 
120 F.2d 213, affirmed Holland v. 
LoweJl Sun Co., 62 S.Ct. 79'3. 315 

U. S. 784, 86 L.Bd. 1190. 

Contra Fleming v. Easton Pub. Co., 
D.C.Pa., 38 P.Supp. 677—Fleming v. 
Arsenal Bldg. Corporation, U.C.N.Y., 
38 F.Supp. 675. 

Power not implled 
Under the Fair Labor Standards 
Act, authority in regional director of 
wage and hour division of depart¬ 
ment of labor to issye subpeena 
duces tecum cannot be implied from 
delegated authority to investigate.— 
Cudahy Packing Co. of Louisiana v. 
Holland, La., 62 S.Ct. 651, 315 U.S. 
357, 86 L.Bd. 895. 

13. U.S.—Oklahoma Press Pub. Co. 

V. Walling, N.J., 66 S.Ct. 494, 327 

U. S. 186, 166 A.L.R. 631, 90 L.Bd. 
614—^Detweiler Bros. v. Walling, 
C.C.A.Idaho, 157 F.2d 841—Walling 

V. American Rolbal Corporation, 

C. CA.N.T., 136 F.2d 1003, followed 
in , Walling v. Golebiewskl, 142 F. 
2d 1015—General Tobacco & Gro- 
cery Co. v. Fleming, C.aA.Micb'., 
125 P.2d ^96, 140 A.L.R. 783'—' 
Cudahy Packing Co. of Louisiana 
V. Fleming, C.C.A.L8U, 119 F.2d 209, 
reversed on other grounds Cuda¬ 
hy Packing Co. of Louisiana v. 
Ho-Iiand, 62 S.Ct. 661, 815 U.S. 357, 
788, 8 $ L.Ed. 895—Walling v. Daily 
Press, D.C.Va., 68 F.Supp. 792— 
Application of Walling, D.C.N.Y., 
50' F.Supp. 560—Application of 

, Walling, D,C.N.Y,, 47 F.Supp. 255 
—^Fleming y. Cudahy Packing Co., 

D, C.Gral., 4'1 P.Supp. 910—^Fleming 
V. Lowell* Sun ,tJo., D.C.Mass., 36 
F.Supp'. 3‘20, vacated, on other 
ground^ C:C.A., Lbwell Sun Co. v. 
-Fleming, 120* F.2d 213, 'affirmed 
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initial discretion in the issuance of a subpoena 
which; if used impartially for statutory purposes, 
will be upheld by the court,^^ the enforcement of 
the subpoena generally rests in the legal discretion 
of the court,l5 and it has been held that the court 
must apply any constitutlonal limitations on the 
scope of the subpoena, which may involve the place 
•at which the evidence is to be introduced, and the 
relevance of the evidence sought^S However, the 
administratores subpoena and examination of wit- 
■nesses and documents are not those of the federal 
'oourt.l'^ 

In determining whether a subpoena will be en- 


forced, it is generally sufficient that the iriV<5Stiga- 
tion is for a lawfully authorized purpose, that the 
documents sought to be produced are specified, and 
that they are adequate, but not excessive, for the 
purposes of the relevant inquiry,is and it is not nec- 
essary that a specific charge or complaint of viola- 
tion of law be pending or that the order be made 
pursuant to a complaint or violation.^9 The admin¬ 
istrator, rather than the court, has authority, in the 
first instance, to determine the question of cover- 
age in the preliminary investigation of possibly ex- 
isting violations, and in doing so to exercise his sub¬ 
poena power for securing evidence on that ques- 


Holland v. Lowell Sun Co., 62 S.Ct. 

793, 316 U.S. 784, 86 L.Ed. 1190. 
-^tirisdlctloA 

Where a subpoena duces tecum 
was issued under wage and hour ad- 
'ministrator's direction ordering an 
«employer to produce records for ex¬ 
amination in investigations regard- 
ing alleged violations of Fair Labor 
.Standards Act, and administrator’s 
petition in proceedings to compel 
•employer to produce records alleged 
'that employer had refused to comply 
'with subpoena, District Court has 
jurisdiction as against contention 
that mandamus was proper remedy. 
—^Fleming v. Cudahy Packing Co., 
D.C.Cal., 41 P.Supp. 910. 

Ths onJy purpose of a hearing be- 
■fore District Court on application of 
administrator for an order directing 
employer to appear before adminis¬ 
trator or his representative and pro- 
^duce documentary evidence and give 
testimony as required by subpoena 
■duces tecum Issued by administra¬ 
tor for purpose of determining 
whether there is a violation of Fair 
Dabor Standards Act is to obtain an 
order the disobedience of which 
would place employer in contempt of 
district courfs authority.—^Walling 
V. Detweiler Bros., D.C.Idaho, 58 F. 
Supp. 201, affirmed, C.C.A., Detweiler 
Bros. V. Walling, 157 F.2d 841. 

By whom application made 

Application to district court for 
order requiring respondent to appear 
and Show cause why it should not 
appear and produce books and rec¬ 
ords in accordance with subpoena 
could be made by administrator, not- 
withstanding provisions of Fair La¬ 
bor Standards Act respectlng par- 
ticipation by attorney general in liti- 
gation in which administrator is in- 
volved, which were not “mandatory” 
but “permissive”.—Lowell Sun Co. 
V. Fleming, C.C.A.Mass., 120 F.2d 
213, affirmed Holland v. Lowell Sun 
Co., 62 S.Ct. 793, 315 U.S.* 784, 86 
L.Ed. 1190. 

Petition held sufficient 

Petition for order to enforce sub¬ 
poena duces tecum has been upheld 


as against alleged defects of lack of 
verification, absence of certificate 
showing authority of notary public 
to take affidavit of verification, fail- 
ure to make a return of proceedings 
theretofore had before administrator, 
on that witness fees were not paid 
when subpoena was served, that 
subpoena was not directed to par- 
ticular officer served, and character- 
ization as civil action of order to 
Show cause why subpoena should 
not be enforced.—^^\"alling v. W. G. 
Golebiewski, Inc., D.C.N.Y., 47 F. 
Supp. 448, affirmed C.C.A., 142 F.2d 
1015, 

Motive 

An employer could not contend on 
appeal from an order requiring em¬ 
ployer to comply with a subpoena 
duces tecum issued under the Fair 
Labor Standards Act, that the dis¬ 
trict court erred in refusing to give 
consideration to its allegation con- 
cerning the purpose in issuing the 
subpoena and in seeking a compliance 
order, since the motive of an admin¬ 
istrative officer in undertaking law- 
ful action within the sphere of his 
valid powers and duties cannot be 
made the subject of Judicial Inquiry. 
—Cudahy Packing Co. v. Fleming, 
CC.A.Minn., 122 F.2d 1005, reversed 
on other grounds Cudahy Packing Co. 
V. Holland, 62 S.Ct. 803, 315 U.S. 
785, 86 L.Ed. 1191. 

Probable cause showa. 

U.S.—Oklahoma Press Pub. Co. v. 
Walling, N.J., 66 S.Ct. 494, 327 U. 
S. 186, 166 A.L.R. 531, 90 L.Ed. 
614. 

14. U.S.—^Walling v. American Rol- 
bal Corporation, C.C.A.N.Y., 135 F. 
2d 1003, followed in Walling v. 
Golebiewski, 142 P.2d 1015. 

15. U.S.—^Walling v. News Printing 
Co., C.C.A.N.J., 148 P.2d 57, af¬ 
firmed 66 S.Ct. 494, 327 U.S. 186, 
90 L.Ed. 614, 166 A.L.R. 631. 

Judlclol act 

U.S.—Oklahoma Press Pub. Co. v. 
Walling, C.C.A.Okl., 147 P.2d 658, 
affirmed 66 S.Ct. 494, 327 U.S. 186, 
90 L.Ed. 614, 166 A.L.R. 531. 
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le. U.S.—Walling v. La Belle S. S. 

Co., C.aA.Ohio, 148 F.2d 198. 
Matters coxxsidered 

(1) In general.—Oklahoma Press 
Pub. Co. V. Walling, C.C.A.Okl., 147 
F.2d 658, affirmed 66 S.Ct. 494, 327 U. 
S. 186, 90 L.Ed. 614, 166 A.L.R. 531. 

(2> The authority given by con- 
gress to wage and hour administra¬ 
tor to issue subpoenas vests in ad¬ 
ministrator great power and equal 
responsibility, and courts are careful 
to examine demands made under sub¬ 
poenas and to check possible abuses 
of power.—Fleming v. Cudahy- Fack- 
ing Co., D.C.Cal., 41 F.Suppt- 910r 

17- U.S.—Fleming v. Arsenal Bldg- 
Corporation, D.C.N.Y., 38 P.Supp- 
675. 

Pending investigation 
The fact that a subpoena alleged 
a pending investigation in the mat- 
ter of two corporations which were 
defendants in an action pending in 
federal district court and even in- 
volving an investigation of alleged 
violations of the same sections of 
the Fair Labor Standards Act claimed 
to have been violated in the com¬ 
plaint in the pending action, did not 
constitute them subpoenas of the 
federal court so as to authorize the 
court to quash the subpoenas.— 
Fleming v. Arsenal Bldg. Corpora¬ 
tion, supra. 

ISk U.S,—Oklahoma Press Pub. Co. 
V. Walling, N.J., 66 S.Ct. 494, 327 

U. S. 186, 90 L.Ed. 614, 166 A.L.R. 
531—Cudahy Packing Co. v. Flem¬ 
ing, C.C.A.Minn., 122 P.2d 1005, 
reversed on other grounds Cudahy 
Packing Co. v. Holland, 62 S.Ct. 
803, 315 U.S. 786, 86 L.Ed, 1191. 

Proceeding held valid 
U.S.—Fleming v. Cudahy Packing 
Co., D.aCal., 41 P.Supp. 910. 

19. U.S.—Oklahoma Press Pub. Co. 

V. Walling, N.Y., 66 S.Ct. 494, 327 
U.S. 186, 90 L.Ed. 614, 166 A.L.R. 
531—Walling v. W. G. Golebiewski. 
Inc., D.C.N.Y., 47 F.Supp. 448, af¬ 
firmed C.C.A., 142 F.2d 1015. 
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tion, "by seeking prodtictiOtt of the employer’s rele¬ 
vant books, records, and papers.^o it is only re- 
quired that the administrator satisfy the court of the 
existence of reasonable ground for belief that the 
industry being investigated is subject to the act,2i 
and he need not show, as a condition to obtaining 
an order to enforce the subpoena, that the em- 
ployer is within the coverage of the act.22 In other 
words, the employer is not entitled to an adjudica- 
tion that he is covered by the act as a prerequisite 
to enforcement of the subpoena, but the court need 
only have assurance that it is not giving judicial 
sanction to unwarranted and arbitrary action, and 
that reasonable ground exists for the investiga- 

tion.23 

Where an industry is subject to the act, the ad¬ 
ministrator is entitled to enforce a subpoena in aid 
of an investigation notwithstanding many of the 
employees are claimed to be exempt from provisions 
as to minimum wages and overtime pay,2^ and he 
may demand the production of the records of ali of 
the employees, both nonexempt and exempt.25 
Also, where an employer engaged in operating sev- 
eral plants contends that only a part of those plants 
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is subject to the act, the administrator has the right 
to inspect the shipment records of all of the plants 
in order to determine the scope of the operations of 
each and the relationship among them.26 

It has been held, however, that the administrator 
is not entitled to an order for the enforcement of ao 
investigatory subpoena as to any industry which he 
knows is wholly outside the scope of the coverage 
of the act, that is, which he has no '^reasonable 
ground^' to believe is subject to the act.2'7 In this 
connection "reasonable ground'’ means that . which 
would be equivalent relatively, in the nature and 
circumstances of the situation, to what in other le- 
gal situations is referred to as "probable cause,”28 
and what the extent of the showing of "reasonable 
ground” should be in an individual case must be 
left to the district courfs discretion.29 It has also 
been held that the purpose of evidence sought by the 
subpoena should be to aid in enforcement of the 
act, and that the scope of the subpoena should en- 
compass only that purpose.20 A subpoena issued 
and enforced according to law is not objectionable 
on the ground that it would subject ‘the employer 
to inconvenience, expense, and harassment,si or 
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20. TJ.S.—Oklahoma Press Pub. Co. 
V. Wallln&, N.J., 66 S.Ct. 494, 327 

U. S. 186, 166 A.L.R. 531, 90 L.Ed. 
614—^T^^alling* v. Detweiler Bros., 
D.C.Idaho, 58 P.Supp. 201, affirmed, 
C.C.A., Detweiler Bros. v. Walling, 
157 P.2d 841—Walling v. W. G. 
Golebiewski, Inc., D.C.N.T., 47 F. 
Supp. 44S, afBrmed, C.C.A., 142 P. 
2d 1015. 

Assumption as to coverage 
CJ.S.—Walling v. Daily Press, D.C. 
Va., 58 P.Supp. 792. 

21. U.S.—Oklahoma Press Pub. Co. 

V. Walling, C.C.A.Okl., 147 P.2d 
658. affirmed 66 S.Ct. 494, 327 U.S. 
1S6, 90 L.Ed. 614, 166 A.L.R. 631— 
Walling V. Benson, C.C.A.Mo., 137 
F.2d 501, 149 A.L.R. 186, certio¬ 
rari denied 64 S.Ct. 206, 320 U.S. 
791, 88 L.Ed. 476. 

22. U.S.—Walling v. News Print- 
ing Co., C.C.A.N.J., 148 P.2d 57, 
affirmed 66 S.Ct. 494, 327 U.S. 1S6, 
90 L.Ed. 614, 166 A.L.R. 531—Mar¬ 
tin Typewriter Co. v. Walling, C. 
C.A.Me., 135 P.2d 918. 

Contra General Tobacco & Grocery 
Co. V. Fleming, C.C.A.Mich.. 125 F.2d 
596, 140 A.L.R. 783. 

Xhigagement ia commerce 

The administrator is not obliged, 
as a “condition” of obtaining an en¬ 
forcement order of his subpoena 
issued in an investigation to deter¬ 
mina whether any person has violat- 
ed the act, to make any showing that 
the employer is engaged in com- 
merce, since there is no limitation of 
the character of husiness done by 


the person Investigated.—Application 
of Holland, D.C.N.T., 44 P.Supp. 601, 
affirmed C.C.A., Walling v. Standard 
Dredging Corporation, 132 P.2d 322, 
certiorari denied Standard Dredging 
Corporation v. WalUng, 63 S.Ct. 1818, 
319 U.S. 761, 87 L.Ed. 1712, rehear- 
ing denied 64 S.Ct. 29, 320 U.S. 810, 
88 L,Ed. 489. 

23. U.S.—Oklahoma Press Pub. Co. 
V. Walling, C.C.A.Okl., 147 F.2d 668, 
affirmed 66 S.Ct. 494, 327 U.S. 186, 
90 L.Ed. 614, 166 A.L.R. 531—Wal¬ 
ling V. Benson, C.C.A.Mo., 137 F.2d 
501, 149 A.L.R. 186, certiorari de¬ 
nied 64 S.Ct. 206, 320 U.S. 791, 88 
L.Ed. 476. 

Biscretio-a of coort 
U.S.—Mississippi Road Supply Co. v. 
Walling, C.C.A.Miss., 136 P.2d 391, 
certiorari denied 64 S.Ct. 57, 320 
U.S. 752, 88 L.Ed. 447. 

24. U.S.—Walling v. La Belle S. S. 
Co., C.C.A.Ohio, 148 P.2d 198— 
Application of Holland, D.C.N.T., 
44 P.Supp. 601, affirmed C.C.A., 
Walling V. Standard Dredging Cor¬ 
poration, 132 P,2d 322, certiorari 
denied Standard Dredging Corpo¬ 
ration V. Walling, 63 S.Ct. 1318, 
319 U.S. 761, 87 L.Ed. 1712, re- 
hearing denied 64 S.Ct. 29, 320 U. 
S. 810, 88 L.Ed. 489. 

25. U.S.—Cudahy Packing Co. v. 
Fleming, C.C.A,Minn., 122 F.2d 
1005, reversed on other grounds 
Cudahy Packing Co. v. Holland, 62 
S.Ct, 803, 315 U.S. 785, 86 L.Ed. 
1191. 

26. U.S.—Cudahy Packing Co. v. 
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Fleming, C.C.A.Miiin., 122 F.2d‘ 

1005, reversed on other grounds-- 
Cudahy Packing Co. v. Holland, 62' 
S.Ct. 803, 315 U.S. 785, 86 L.Ed. 
1191. 

27. U.S.—Walling v. Benson, C.C.A. 
Mo., 137 P.2d 501, 149 A.L.R. 186,. 
certiorari denied 64 S.Ct. 206, 320» 
U.S. 791, 88 L.Ed. 476. 

Suspicloa of dellaoLueacy . 

Inquiries undertaken by adminis^ 
trator wlth view of obtaining Infor¬ 
mation which will permit more intel^ 
ligent action with regard to- perform- 
ance of administrative duties with- 
out regard to any wrong may not be- 
based on mere suspicion of delin- 
quency, but must have some reason¬ 
able probability of a statutory vio- 
lation.—^Walling v. La Belle S. S. Co.,. 
C.C.A.Ohio, 148 P.2d 198. 

28. U.S.—^Walling v. Benson, C.C.A. 
Mo., 137 P.2d 601, 149 A.L.R. 186, 
certiorari denied 64' S'.Ct. 206, 320- 
U.S. 791, 88 L.Ed. 476. 

29. U.S.—^Walling v. Benson, supra. 

30. U.S.—^Detweiler* Bros. v. Wall¬ 
ing, C.C.A.Idaho, 157 F.2d 841— 
Walling V. La Belle S. S. Co., C.. 
C.A.Ohio, 148 P.2d 198. 

Data soTight by subpoena duces 
tecum issued in investigation under 
Fair Labor Standards Act must be- 
relevant^ to inquiry.—^Walling v. 
American Rolbal Corporation, C.C.A. 
N.T., 135 P.2d 1003, followed in Wal¬ 
ling V. Golebiewski,, 142 P.2d 1015. 

I 31. U.S.—Oklahoma Press Pub. Co. 

I V. Walling, N.J., 66' S.Ct. 494, 327: 
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that the contents of the books sought to be pro- 
duced would tend to incriminate him.32 

§ 151(32). - Fixing of Minimum Wage 

by Wage Order 

a. In general 

b. Requisites and sufficiency of wage or¬ 

der 

c. Subsidiary terms and conditions 

d. Judicial review 

a. In Greneral 

The Falr Labor Standards Act provides an admin¬ 
istrative procedure for establishing a minimum wage In 
particular Industries greater than that generaliy pre- 
scribed; such increase over the statutory minimum may 
be flxed for any industry subject to the act by the ad¬ 
ministrator in coiiaboration with an Industry committee 
appointed by him, after hearings by the committee and 
by the administrator, and after a consideration of eco- 
nomic conditions, competitive conditions, and the pos- 
slble curtaiiment of employment. 

The Fair Labor Standards Act § 8, 29 U.S.C.A. § 
208, provides an administrative procedure for estab¬ 
lishing a minimum wage in particular Industries 
greater than that prescribed by § 6 of the act, 29 
U.S.CA. § 206, but not in excess of a specified 
amount per hour, such increase over the statutory 
minimum to be fixed for any industry subject to the 
act by the administrator in coiiaboration with an in¬ 
dustry committee.23 The statute does not contem¬ 
plate that wage orders for all Industries or ali parts 


of an industry shall go, into practice simultaneously, 
but contemplates rather that the administrator may 
appoint a committee to deliberate on a particular 
section of an industry, an industry, or a group of 
industries.^^ 

As part of the administrative procedure for fix¬ 
ing wage rates in particular Industries greater than 
that prescribed by the act, the statute authorizes 
the appointment of industry committees composed 
of equal numbers of representatives of the public, 
of the employers, and of the employees in the in¬ 
dustry, selected with due regard to geographical 
considerations,35 but the act lays down no standards 
for subcommittees.s® Mathematical geographic ap- 
portionment of the committee is not required, but 
the administrator has discretion in selecting, with 
the purposes of the act in mind, a committee on 
which the geographically distributed interests of the 
industry shall be fairly represented.^^ An order 
appointing an industry committee is not void be- 
cause of changes in the definition of the industry 
made after the appointment.^^ 

Under the statutory procedure, an industry com¬ 
mittee acts as an investigating body with the duty 
to report its recommendations as to the minimum 
wage to the administrator.89 The statute does not 
require any particular method of procuring evidence 
or^ any set type of procedure before the commit¬ 
tee and the committee is not required to conduct 


U.S. 186, 166 A.L.K. 631, 90 L.Ed. 
614. 

32. U.S.—^U. S. V. Jones, D.C.Miss., 
72 F.Supp. 48. 

33. U.S.—Opp Cotton Mills v. Ad¬ 
ministrator of Wage and Hour Di- 
vision of Department of Labor, 61 
S.Ct. 524, 312 U.S. 126, 657, 85 L. 
Ed. 624. 

34. D.C.—Southern Garment Mfrs. 
Ass'n V. Fleming, 122 F.2d 622, 74 
App.D.C. 228. 

35. U.S.—Opp Cotton Mills v. Ad¬ 
ministrator of Wage and Hour Di- 
vision of Department of Labor, 61 
S.Ct. 5iS4, 312 U.S. 126, 657, 85 L. 
Bd. 624. 

Xmployers engaged in productlon 
Administrator may appoint to an 
industry committee an employer 
engaged in the production of goods 
for commerce along with employers 
engaged in interstate commerce, and 
hence the application of Fair Labor 
Standards Act to employers engaged 
in the production of goods for com¬ 
merce is not improper on the ground 
that such employers may not be 
represented on industry committees 
having the power to flx rate of 
wages.—Fleming v. Arsenal Bldg. 
Corporation, C.C.A.N.T.. 126 F.2d 278, 


affirmed Arsenal Bldg. Corporation v. 
Walling, 62 S.Ct. 1116, 316 U.S. 517, 
86 L,Ed. 1638. 1 

Bepresentation, of industry as a 
whole 

Where sixteen of forty-eight mem- 
bers on industry committee appoint¬ 
ed by administrator represented em¬ 
ployers, and the sixteen were sev- 
erally engaged in twelve of the 
twenty-flve separate apparel indus- 
tries in the groups, the industry as 
a whole was represented, and absence 
of infants* and children's wear in¬ 
dustry representative on the commit¬ 
tee did not violate requirements of 
the Fair Labor Standards Act.—^An- 
dree & Seedman v. Administrator of 
Wage and Hour Division of U. S. 
Department of Labor, 122 F.2d 634, 
74 App.D.C. 240. 

36. D.C.—^Andree & Seedman v. Ad¬ 
ministrator of Wage and Hour 
Division of U. S. Department of 
Labor, supra. 

37. U.S.—Opp Cotton Mills v. Ad¬ 
ministrator of Wage and Hour 
Division of Department of Labor, 
61 S.Ct. 524, 312 U.S. 126, 657, 86 
L.Ed. 624. 

Abuse of discreUou not shown 

I Where three members of industry 
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committee for fixing wages and 
hours in Southern textile mills, out 
of seven representing the public, four 
members out of seven representing 
employers, and two members out of 
seven representing employees, were 
from Southern States, abuse of dis¬ 
cretion was not shown under stat¬ 
ute requiring due regard to be given 
to geographical regions in appointing 
members.—Opp Cotton Mills v. Ad¬ 
ministrator of Wage and Hour Divi¬ 
sion of Department of Labor, supra. 

38. U.S.—Opp Cotton Mills v. Ad¬ 
ministrator of Wage and Hour Di¬ 
vision of Department of Labor, 
supra. 

39. U.S.—Opp Cotton Mills v. Ad¬ 
ministrator of Wage and Hour Di¬ 
vision of Department of Itabor, 
supra, 

Determluatlon ocC committee held 
proper 

U.S.—Opp Cotton Mills v. Adminis¬ 
trator of Wage and Hour Division 
of Department of Labor, C.C.A.5, 
111 F.2d 23, affirmed 61 S.Ct. 524, 
312 U.S. -126, 657, 86 L.Ed. 624. 

40. D.C.—^Andree & Seedman v. Ad¬ 
ministrator of Wage and Hour 
Division of U. S. Department of 
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a qtiasi-judicial proceeding on notice and hearing, 
since its only function is to investigate on the basis 
of data which the administrator may submit, and 
which the committee may procure for itself, and to 
report its recommendations with respect to the min¬ 
imum wage.^l A final definition of the industry 
need not be made before the committee meets, and 
the' definition may be amended while the matter is 
pending before the committee, as long as the report 
of the committee is based on the amended defini- 
tion.'^* 

The industry committee’s report is the basis of 
proceedings before the administrator which are ju- 
dicial in character, with provisions for notice and 
full hearing.^^S h is this hearing which has primary 
significance in ascertaining whether the rudiments 
of a proper procedure were followed, and it is the 
evidence adduced at such hearing that must support 
the findings, and it is the record made before the 
administrator that is open to judicial scrutiny.^^ 


On the hearing the industry committee may advo¬ 
cate approval of its own report,^^ and members of 
the staff of the wage and hour division may give 
testimony>® The administrator must admit all evi¬ 
dence offered on relevant items,^^ and the technical 
rules for exclusion of evidence applicable in jury 
trials do not apply.^^ 

The issues to be determined by the administrator 
on the hearing are whether the recommendations of 
the committee are made in accordance with law,, 
whether they are supported by the evidence ad¬ 
duced at the hearing, and, taking into consideratiori 
the same factors as are required to be considered by 
the industry, whether they will carry out the pur- 
poses of the statute.^® The statute requires a con- 
sideration of economic conditions, competitive con- 
ditions," and the possible curtailment of employment 
as a basis for a wage order fixing wage rates for 
an industry,50 and the committee and the adminis¬ 
trator are also required, as prerequisites of fixing 


Labor, 122 F.2d 634, 74 App.D.C. 
240. 

41« U.S.—Opp Cotton Mills v. Ad¬ 
ministrator of Wage and Hour Di¬ 
vision of Department of Labor, 61 
S.Ct, 524, 312 U.S. 126, 657, 35 L. 
Ed. 624. 

STXbffUtute members 

In determining validity of wage 
order made by Administrator on 
recommendation of industry com¬ 
mittee, it was immaterial that sub- 
stitutes were appointed for two 
members of committee in course of 
its deliberations, where it did not ap- 
pear that substitutes did not con- 
sider the evidence taken and the 
proceedings had before their appoint- 
ment to the committee.—Opp Cotton 
Mills V. Administrator of Wage and 
Hour Division of Department of La¬ 
bor, supra. 

42, U.S.—Opp Cotton Mills v. Ad¬ 
ministrator of Wage and. Hour 
Division of Department of Labor, 
supra. 

43. U.S.—Opp Cotton Mills v. Ad¬ 
ministrator of Wage and Hour Di¬ 
vision of Department of Labor, 
supra. 

Delegatiott of dtity 
The act of the administrator in 
appointing a person to preside for 
him at hearing under the Pair La¬ 
bor Standards Act was not an unlaw- 
ful “delegation of duty.”—Southern 
Garment Mfrs. Ass’n v. Fleming, 122 
P,2cl 422, 74 APP.D.G. 228. 

Deaial of motioa for adjonmineait 
to another City held proper.—South¬ 
ern Garment Mfrs. Ass'n’v. Fleming, 
mpra. 

k4«< D.C.—Andree & Seedman v. Ad- 
mini»trflLtor o£ Wage and Hour Di¬ 


vision of U. S. Department of La¬ 
bor, 122 F.2d 634, 74 App.D.C. 240. 
45. U.S.—Opp Cotton Mills v. Ad¬ 
ministrator of Wage and Hour Di¬ 
vision of Department of Labor, 61 
S.Ct 524, 312 U.S. 126, 657, 85 L. 
Ed. 624. 

“Interested. person” 

D.C.—Southern Garment Mfrs. Ass'n 
V. Fleming, 122 P.2d 622, 74 App. 
D.C. 228. 

4S. U.S.—Opp Cotton Mills v. Ad¬ 
ministrator of Wage and Hour Di¬ 
vision of Department of Labor 61 
S.Ct 524, 312 U.S. 126, 657, 85 
L.Ed. 624. 

D.C.—Southern Garment Mfrs. 
Ass’n V, Fleming, 122 F.2d 622, 74 
APP.D.C. 228. 

47. D.C.—^Andree & Seedman v. Ad¬ 
ministrator of Wage and Hour 
Division of U. S. Department of 
Labor, 122 F.2d 634, 74 App.D.C. 
240. 

43. U.S.—Opp Cotton Mills v. Ad¬ 
ministrator of Wage and Hour 
Division of Department of Labor, 
61 S.Ct 524. 312 U.S. 126, 657, 86 
L.Ed. 624. 

Statlstical data 

U.S.—Opp Cotton Mills v. Adminis¬ 
trator of Wage and Hour Division 
of Department of Labor, supra. 

49. U.S.—Opp Cotton Mills v. Ad¬ 
ministrator of Wage and Hour 
Division of Department of Labor, 
supra. 

Scope of revlew 

The command of provision of Fair 
Labor Standards Act that Adminis¬ 
trator, as prerequisite to a wage 
order, find that recommendations of 
industry committee are made in ac¬ 
cordance with law, does not extend 
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to a review of evidence at hearing 
before committee for investigationi 
of mental processes by which com¬ 
mittee members reached their con- 
clusion to recommend the minimumi 
wage, or extend beyond inquiry on 
evidence before administrator wheth¬ 
er requirement of act and mles of 
administrator as to composition of 
committee, definition of industry, 
and actions required to be taken by 
committee have been observed.—* 
Opp Cotton Mills v. Administrator 
of Wage and Hour Division of De¬ 
partment of Labor, supra. 

50. U.S.—Opp Cotton Mills v. Ad¬ 
ministrator of Wage and Hour 
Division of Department of Labor„ 
supra 

D.C.—^Andree & Seedman v. Adminis¬ 
trator of Wage and Hour Division 
of U. S. Department of Labor, 122: 
F.2d 634, 74 ApPwD.C. 240. 
Administrative jndgmeiLt 

The weight to be given competitive* 
conditions and other relevant fac¬ 
tors which justify wage differentials 
is a matter of administrative judg- 
ment.—Southern Garment Mfrs. 
Ass’n V. Fleming, 122 F.2d 622, 74t 
App.D.C. 228« 

AbiUty to bear increase 
In fixing the minimum wage, the 
ultimate determination to be made 
by the industry committee and the- 
administrator is the eftect of the 
rate . on curtailment of employment 
in the industry, rather than the- 
economic ability of the industry to. 
bear the increase.-—Columbus & G.. 
Ry. Co. V. Administrator of Wage- 
and Hour Division, U. S. Department, 
of Labor, C.C.A.6, 126 F.2d 136. 
Sextile industry 

(1) A-dministratox had duty to con- 



56 C.J.S. 


MASTEB AND SERVANT 


§ 151(32) 


classifications of rates within any industry, to deter- 
mine that it will not give a competitive advantage 
to any grcrup in the industry and that the prescribed 
wage will not substantially eurtail employment in 
each classification.^i The word '^industry,” in this 
connection, means the industry on a nation-wide 
geographical basis,^2 ^nd the administrator need not 
establish regional differentials based on competitive 

conditions.^3 

The statute does not require a finding on each 
supposititious factor bearing on conditions pertinent 
to the wage determination,54 and the administrator 
need not specifically recite that he has considered 
every conceivable relevant item and make a specific 
finding thereon.^S Where a committee appointed to 
cover a broad industry makes numerous recommen- 
dations as to classifications and wages, the admin¬ 
istrator need not accept the entire report but may 
reject the proposed wage classification as to a nar- 
row branch of the industry.^® 

b. Requisites and SuflBlciency of Wage Order 

Where the administrator has complied with statutory 
requirements, he may promulgate a wage order fixlng 
wages for an industry, and such orders generaily have 
the force and effect of a legislative act, are subject to 
the same tests as to their validity, and are governed by 
the same rules of construction. Wage orders must de- 
fine the Industries and classifications therein to which 
they apply. 

Where the administrator has acted within the 


general sphere of his delegated powers and has com¬ 
plied with the processes necessary tor their exercise, 
he may promulgate a wage order fixing wages for 
an industry, within the limits permitted by the act, 
and such wage orders, for ali civil purposes, have 
the force and effect of a legislative act, are subject 
■to the same tests as to their validity, and are gov¬ 
erned by the same rules of construction.®^ The fact 
that individual members of an industry are so situ- 
ated economically as to be unable to pay the wage 
rate fixed by the administrator is no reason for 
holding the administratores order invalid unless the 
position of such members in the industry is so dom- 
inating that their failure to survive would seriously 
injure the industry and those employed in it by 
throwing a considerable number of them out of em¬ 
ployment.®® 

Under Fair Labor Standards Act § 8 (f), 29 U.S. 
.C,A. § 208 (f), it is required that wage orders 
promulgated by the administrator shall define the 
industries and classifications therein to which they 
apply,®® but the administrator need not enumerate 
in his definition every specific product which the 
order was designed to cover.®® The definition is 
only required to outiine with reasonable clarity the 
general limits of the industry sought to be cov- 
ered,®^ and where this has been done, and general 
opportunity for hearing on notice has been duly 
afforded, there is no injustice in administratively 


sider competitive condition between 
cotton and wool manufacturers in 
making a definition of the woolen in¬ 
dustry which resulted in placing 
some types of yarn under a thirty- 
two and one-half cent minimum and 
other similar yarns under a thirty- 
six cent minimum wage, and some 
mixed fabrics under a thirty-two and 
one-half cent wage and others under 
a thirty-six cent wage, even though 
separate committees had been ap¬ 
pointed for the woolen and textile in¬ 
dustries.—National Ass’n of Wool 
Manufacturers v. Fleming, 122 F.2d 
617, 74 App.D.C. 223. 

(2) Order of administrator de- 
fining the textile industry was not 
void because administrator placed 
the woolen industry in a different 
industry under a different committee, 
where, in defining the textile indus¬ 
try, administrator took into account 
competitive interrelationship of fab¬ 
rics included and interchangeability 
of looms employed in producing 
them, and in excluding the woolen 
industry he took accunt of its com¬ 
petitive relationships with products 
Included and different nature of es- 
t&blishments, labor forces and wage 
fitruotures associated with the two 
types of product.—Opp Cotton Mills 
Y, Administrator of Wage and Hour 


Di Vision of Department of Labor, 61 
S.Ct. 524, 312 U.S. 126, 657, 85 L.Ed. 
624. 

51. U.S.—Opp Cotton Mills v. Ad¬ 
ministrator of Wage and Hour 
Divislon of Department of Labor, 
supra. 

Determinatioxx held proper 
D.C.—National Ass*n of Wool Man¬ 
ufacturers V. Fleming, 122 F.2d 
617, 74 App.D.C. 223. 

52. D.C.—Southern Garment Mfrs. 
Ass’n V. Fleming, 122 F.2d 622, 74 
App.D.C. 228. 

53. D.C.—Southern Garment Mfrs. 
Ass’n V, Fleming, supra. 

Frelght differentlaJls 

The fact that discrimination exists 
against a particular geographical 
region because of freight differen- 
tials does not require that the dif- 
ferential be equalized by a classifi¬ 
cation of wage rates.—Opp Cotton 
Mills V. Administrator of Wage and 
Hour Division of Department of La¬ 
bor, C.C.A.5. 111 F.2d 23, affirmed 
61 S.Ct. 524, 312 U.S. 126, 657, 85 L. 
Ed, 624. 

54. D.C.—Andree & Seedman v. Ad¬ 
ministrator of Wage and Hour 
Division of U. S. Department of 
Labor, 122 F.2d 634, 74 App.D.C. 
240. 


55. D.C.—Andree & Seedman v. Ad¬ 
ministrator of Wage and Hour 
Division of U. S. Department of 
Labor, supra. 

50. D.C.—Southern Garment Mfrs. 
Ass'n V. Fleming, 122 F.2d 622, 74 
App.D.C. 228. 

57. U.S.—-Pearson v. Walling, C.C.A. 
Ark., 138 F.2d 655, certiorari de- 
nied 64 S.Ct. 616, 321 U.S. 775, 88 
L.Ed. 1069. 

Order held valld 

D.C.—Southern Garment Mfrs. Ass'n 
V. Fleming, 122 F.2d 622, 74 App. 
D.C. 228. 

58. U.S.—Columbus & G. Ry. Co. v. 
Administrator of Wage and Hour 
Division, U. S. Department of La¬ 
bor, C.C.A.6, 126 F.2d 136. 

59. U.S.—Pearson v. Walling, C.C.A. 
Ark., 138 P.2d 656, certiorari de- 
nied 64 S.Ct. 616, 321 U.S. 775, 88 
L.Ed. 1069. 

€0. U.S.—Pearson v. Walling, supra. 
Apparel Industry 

U.S.—Walling v. Cohen, C.C.A.Pa., 
140 P.2d 463. 

61. U.S.—Pearson v. Walling, C.C.A. 
Ark., 138 F.2d 655, certiorari de- 
nied 64 S.Ct. 616„ 321 U.S. 775, 88 
L.Ed. 1069. 
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applying the order to any product which, by sound 
implicatiori and natural interpretation, falis witliin 
the boundaries that have been set and which has 
not been specifically excepted.®^ As far as the 
definition of an industry is open to attack, it is on 
the record made before the administrator.^s 

Generally the inclusion of a particular business or 
branch of business within a certain classification is a 
matter within the administratores discretion,®^ and 
it has been held that the inclusion by the adminis¬ 
trator of a given product* in one industry or anoth- 
er, where both are subject to‘ the act, principally 
concerns convenience in administering the act, since 
provisions for classification with appropriate wage 
differentials afford ample opportunity for fixing an 
appropriate wage with respect to any product, 
whether it is placed in one industry or another.®^ 
The fact that a particular manufacturer is ordinari- 
ly considered as within a certain industry imposes 
no duty on the administrator to adopt such classifi¬ 
cation instead of classifying such manufacturer 
within another industry,66 and the fact that some 
manufacturers within an industry as defined by a 
wage order require a higher degree of skill in their 
production or sell for substantially higher prices 
than another manufacturer within the same industry 
does not preclude the administratores comprehensive 
interpretation of such classification.®^ The fact 


that a particular employer who manufactures Prod¬ 
ucts within a classification established by a wage 
order also manufactures other products not within 
the classification does not remove its operations 
with respect to the covered products from the classi¬ 
fication.®® 

Interpretive ruUngs of wage orders promulgated 
in !accordance with the act are entitled to great 
weight,69 and, where the interpretation which the 
administrator has given a wage order embraces the 
production of particular articles, the court should 
make that effective unless it appears that the ad¬ 
ministratores action was arbitrary.*^® 

c. Subsidiary Terms and Conditions 

The Fair Labor Standards Act authorizes the admin¬ 
istrator to include in a wage order such terms and con¬ 
ditions as he finds necessary to carry out the purposes 
of such order, to prevent the clrcumventlon or evasion 
thereof, and to safeguard the minimum wage rates 
established therein. 

A pro Vision of the Fair Labor Standards Act § 8 
(f), 29 U.S.C.A. § 208 (f), authorizes the adminis¬ 
trator to include in a wage order such terms and 
conditions as the administrator finds necessary to 
carry out the purposes of such orders, to prevent the 
circumvention or evasion thereof, and to safeguard 
the minimum wage rates established therein.'^! The 
administratores function in this respect is to facili- 


62. U.S.—^Walling v. Brooklyn Braid 
Co.. C.aA.N.Y., 152 P.2d 938— 
Pearson v. Walling’, C.C.A.Ark., 
138 P.2d 655, certiorari denied 64 
S.Ct. 616, 321 U.S. 775, 88 L.Ed. 
1069. 

Particular products lield witMu defl. 
nitiou 

U.S.—^Walling v. Brooklyn Braid Co., 
C.C.A.N.T., 152 P.2d 988—Pearson 
V. Walling, C.C.A.Ark., 138 P.2d 
655, certiorari denied 64 S.Ct. 616, 
321 U.S. 775, 88 L.Ed. 1069—Wal- 
lins v. Higgins, D.C.Pa., 47 P. 
Supp. 856. 

63. U.S.—Opp Cotton Mills v. Ad¬ 
ministrator of Wage and Hour 
Division of Department of Labor, 
61 S.Ct. 624, 312 U.S. 126, 657, 85 
L.Ed. 624. 

64. U.S.—^Walling v. Cohen, C.C.A. 
Pa., 140 P.2d 463. 

65. U.S.—Opp Cotton Mills v. Ad¬ 
ministrator of Wage and Hour Di- 
vision of Department of Labor, 61 
S.Ct. 524, 312 U.S. 126, 657, 85 L. 
Ed. 624—Pearson v. Walling, C. 

C. A.Ark., 138 P.2d 655, certiorari 
denied 64 S.Ct. 616, 321 U.S. 775, 
88 L.Ed. 1069—^Walling v. Cohen, 

D. C.Pa., 48 P.Supp. 859, affirmed, 
C.C.A., 140 P.2d 453. 

D.C.—Art Metal Works v. Walling, 
129 P.2d 60, 76 U.S.App.D.C. 67. 


©8- U.S.—Walling v. Cohen, C.C.A. 

Pa., 140 P.2d 453. 

D.C.—Art Metal Works v. Walling, 
129 P.2d 50, 76 U.S.App.D.C. 67. 

67. U.S,—Walling v. Cohen, C.C.A. 

Pa., 140 P,2d 453. 

68. U.S.—Pearson v. Walling, C.C.A. 
Ark., 138 P.2d 655, certiorari de¬ 
nied G4 S.Ct. 616, 321 U.S. 775, 88 
L.Ed. 1069. 

Ordez held valid 

D.C.—Southern Garment Mfrs. Ass'n 
V. Fleming:, 122 P.2d 622, 74 App. 
D.C. 228. 

69. U.S.—^Walling v. Cohen, D.C.Pa., 

48 P.Supp. 869, affirmed, C.C.A., 

140 P.2d 453. 

Matters considered 

The interpretation of a wage or¬ 
der by administrator must be given 
due weight which will in particular 
case depend on thoroughness evident 
in its consideration, validity of its 
reasoning, its consistency with earl- 
ier and later pronouncements, etc.— 
Walling V. Brooklyn Braid Co., C.C. 
A.N.T., 152 P.2d 938. 

•yo. U.S.—Walling v. Brooklyn Braid 
Co., supra—Walling v. Cohen, C.C. 
A.Pa., 140 P.2d 463, 

71. U.S.—Walling v. Cimi Em- 

broidery & Novelty Co., D.C.N.Y., 
63 P.Supp. 601. 
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‘‘Statutory” or “coaamittee^* wages 
Under provlsion of Fair Labor 
Standards Act directing administra¬ 
tor to include in wage orders such 
terms and conditions as he finds 
necessary to carry out the purposes 
of such orders, administrator was 
not without power on theory. that 
authority to prescribe terms and 
conditions applied only to industry 
committee and not to statutory 
wages and would expire seven years 
from effective date of the provision, 
since authority conferred by the pro¬ 
vision must be read as of 1938 when 
provision took effect and power to 
prescribe committee wages or to in¬ 
clude terms and conditions in order 
did not expire altogether at end of 
seven years, and case involved only 
committee wages.—Gemsco, Inc., v. 
Walling, 65 S.Ct. 605, 324 U.S. <244, 
89 L.Ed. 921—Maretzo v. Walling, 65 

S.Ct. 605, 324 U.S. 244, 89 L.Ed. 921_ 

Guiseppi v. Walling, 66 S.Ct. 605, 
324 U.S. 244, 89 L.Ed. 921. 

lucideutal couditioxLs 
A wage order direction to pay 
wages not less than those flxed by 
the administrator includes the re- 
Quirement that employers ohserve 
incidental conditions lawfully in- 
cluded to safeguard rates and pre¬ 
vent their circumvention or evasion. 
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tate the enforcement of the minimum wage rather 
than to achieve other objects,'^2 but he is not for- 
bidden to take the only measures which would be 
effective to protect the minimum wage merely be- 
cause other social or economic consequences neces- 
sarily would followJ3 So the administrator may 
provide in a wage order for workers in a certain 
industry for the prohibition of horne work, with lim- 
ited exceptions, in order to make effective the min¬ 
imum wage prescribed for the industry.'^^ ^ p^o- 
vision of the Fair Labor Standards Act that no 
wage order issued under the statute shall remain 
in effect after seven years from the effective date 
of the minimum wage provision does not have the 
effect of causing the expiration of provisions of 
wage orders other than as to minimum wages which 
were imposed to make effective the fixation of the 
wage rate for a particular industryJS 

d. Judicial Review 

RevJew of the administratores order fixing a minimum 
wage for an industry is had by petition to the Circuit 
court of appeais on the record made before the adminis¬ 
trator, but the review is limited to questions of law, and 
findings of fact by the administrator when supported 
by substantial evidence are conclusive. 


Under Fair Labor Standards Act, § 10, 29 U.S. 
C.A. § 210, review of the administratores order fix¬ 
ing a minimum wage for an industry is had by pe¬ 
tition to the Circuit court of appeais on the record 
made before the administrator.^^ Accordingly, 
where there has been a sufficiently ciear definition 
of an industry in a wage order by the administra¬ 
tor and noti ce and opportunity for hearing have 
been duly given, any question of unreasonableness 
or arbitrariness in connection with issuance of the 
wage order may be tested judicially only by a pe¬ 
tition for review in the proper Circuit court of ap¬ 
peais,and not by a proceeding of any other kind."^® 
Under the statute review of the administratores or¬ 
der by the courts is limited to questions of law, and 
findings of fact by the administrator when support¬ 
ed by substantial evidence are conclusive."^2 xbe 
weight to be given to particular evidence and the 
inferences to be drawn from it are for the admin¬ 
istrator and not the courts,^^ and, where evidence 
was received by the administrator without objec- 
tien, the admission of such evidence may not be 
attacked in the courts.®^ 

The definition of an industry made by the admin¬ 
istrator in a W’age order will not be lightly dis- 


—^Walling V. Cimi Embroidery & 
Novelty Co., D.aN.Y., 63 F.Supp. 601. 

72. XJ.S.—Gemsco, Inc., v. Walling, 
65 S.Ct. 605, 324 ^.S. 244, 89 L.Ed. 
921—Maretzo v. Walling, 65 S.Ct. 
606, 324 U.S. 244, 89 L.Ed. 921— 
Guiseppi v. Walling, 65 S.Ct. 605, 
324 U.S. 244, 89 L.Ed. 921. 

73. U.S.—Gemsco, Inc., v. Walling, 
65 S.Ct. 605, 324 U.S. 244, 89 L.Ed. 
921—Maretzo v. Walling, 65 S.Ct. 
605, 324 U.S. 244, 89 L.Ed. 921— 
Guiseppi v. Walling, 65 S.Ct. 605, 
324 U.S. 244, 89 L.Ed. 921. 

74. U.S.—Gemsco, Inc., v. Walling, 
65 S.Ct. 605, 324 U.S. 244, 89 L.Ed. 
921—Maretzo v. Walling, 65 S.Ct. 
605, 324 U.S. 244, 89 L.Ed. 921— 
Guiseppi v. Walling, 65 S.Ct. 605, 
324 U.S. 244, 89 L.Ed. 921—Walling 
V. Cimi Embroidery & Novelty Co., 
D.C.N.T., 63 F.Supp. 601. 

Statutory lutent | 

Mention of child labor in Fair La¬ 
bor Standards Act does not warrant 
inference, from failure expressly to 
mention horne work, that horne work 
was not included within general 
language which comprehends all nec- 
essary means to achieve the primary 
objects of the act, but the opposite 
conclusion must be drawn in view of 
administrator’s uncontested findings 
conceming effect of horne work in 
producing hidden child labor at sub- 
standard wages, thus circumventing 
the act in two of its primary ob- 
jects.—Gemsco, Inc., v. Walling, 65 


S.Ct. 605, 324 U.S. 244, 89 L.Ed. 921 —t 
M aretzo v. Walling, 65 S.Ct 605, 324 
U.S. 244, 89 L.Ed. 921—Guiseppi v. 
Walling, 65 S.Ct 605, 324 U.S. 244, 
89 L.Ed. 921. 

75. U.S.—Walling v. Wolff, D.C.N. 
T., 65 F.Supp. 632. 

76. U.S.—Opp Cotton Mills v. Ad¬ 
ministrator of Wage and Hour Di- 
vision of Department of Labor, 61 
S.Ct 524, 312 U.S. 126, 657, 85 L. 
Ed. 624, 

77. U.S.—Pearson v, Walling, C.C.A. 
Ark., 138 F.2d 655, certiorari denied 
64 S.Ct 616, 321 U.S. 775, 88 L.Ed. 
1069. 

78. U.S.—^Walling v. Cohen, C.C.A. 
Pa., 140 F.2d 453. 

79. U.S.—Opp Cotton Mills v. Ad¬ 
ministrator of Wage and Hour Di- 
vision of Department of Labor, 61 
S.Ct 624, 312 U.S. 126, 657, 85 L. 
Ed. 624. 

D.C.—National Ass’n of Wool Manu- 
facturers v. Fleming, 122 F.2d 617, 
74 App.D.C. 223. 

A definition of the woolen industry, 
in respect of yarns and fabrics, made 
by the administrator of the wage and 
hour division, department of labor, 
was an inextricable part of wage or¬ 
der applying to the woolen industry 
and was judicially reviewable.—^Na¬ 
tional Ass’n of Wool Manufacturers 
V. Fleming, supra. 

Evidence held to snpport administra¬ 
tores findings and order 

(1) Generally. 

7.St 


U.S.—Columbus & G. Ry. Co. v. Ad¬ 
ministrator of Wage and Hour 
Division, U. S. Department of La¬ 
bor, C.C.A.5, 126 F.2d 136—Opp Cot¬ 
ton Mills V. Administrator of Wage 
and Hour Division of Department 
of Labor, C.C.A.5, 111 F.2d 23, af- 
firmed 61 S.Ct 524, 312 U.S. 126, 
657, 85 L.Ed. 624. 

D.C.—^National Ass’n of Wool Manu¬ 
facturers V. Fleming, 122 F.2d 617, 
74 App.D.C. 223. 

(2) As to classification within in¬ 
dustry.—Southern Garment Mfrs. 
Ass’n V. Fleming, 122 F.2d 622, 74 
App.D.C. 228. 

80. U.S.—Opp Cotton Mills v. Ad¬ 
ministrator of Wage and Hour 
Division of Department of Labor, 
61 S.Ct 524, 312 U.S. 126, 657, 85 
L.Ed. 624. 

Inferences from evidence 

Where finding of the administrator 
was compatible with certain infer¬ 
ences to be drawn from the evidence, 
employers could not support their 
case on review by merely showing 
another inference, without having 
guarded themselves against the find¬ 
ing by originally submitting specific 
evidence thereon.—^National Ass’n of 
Wool Manufacturers v. Fleming, 122 
P.2d 617, 74 App.D.C. 223. 

81. U.S.—Opp Cotton^’Mills v. Ad¬ 
ministrator of Wage and Hour 
Division of Department of Labor, 
61 S.Ct 524, 312 U.S. 126, 657, 86 
L.Ed. 624. 
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tiirbed,^2 and it has been held that a court should 
hesitate long before nullifying a classification' with- 
in an industry after approval thereof by the admin¬ 
istrator for the purpose of a wage order.83 if 
some supposititious relevant item is overlooked by 
the interested parties, the committee, and the ad¬ 
ministrator, the wage order will not for that reason 
be held invalid on judicial review.^^ 

State minimum wage laws. Orders of an admin¬ 
istrative body fixing minimum wages under state 
minimum wage laws have been held subject to ju¬ 
dicial inquiry.SS 

§ 151(33). Books, Records, and Reports 

The Falr Labor Standards Act requires employers 
subject to the act to make, keep, and preserve employ- 
ment records, and to make such reports therefrom to the 
administrator as he may prescribe, and such duty may 
not be detegated or avoided by reason of drfficulty of com- 
pliance. 

Under the Fair Labor Standards Act § 11 (c), 29 
U.S.CA. § 211 (c), every employer subject to the 
act may be required to keep and preserve records 
of the persons employed by him and of the wages, 
hours, and other conditions and practices of employ- 
ment maintained by him, and to make such reports 
therefrom to the administrator as he may prescribe 
as necessary or appropriate for the enforcement of 
the statute or the regulations or orders thereun- 
der,S6 Where some of the employees of a business 
are within the coverage of the act, the employer is 
required to keep adequate records as to ali of its 


employees as required by the act and regulations 
promulgated thereunder,^^ but it has been held that 
the requirement as to the keeping of records does 
not apply to employers exempted from the provi- 
sions of the act with respect to payment of mini¬ 
mum wages and overtime pay for work in excess 
of the specified number of hours,and an em¬ 
ployer does not violate the provisions of the act re- 
lating to records where he has no employee in re¬ 
spect of whom records are required to be made, 
kept, and preserved.^^ ^n employer is not excused 
from making, keeping, and preserving necessary 
employment records because it may be difficult or 
commercially impractical to do so.^^ 

Under the statute the administrator has large 
power over the question of records, including ac- 
counting practices,and if the administrator should 
find that any System of accounting practically in- 
terferes with the work of the act he may promul¬ 
gate a regulation correcting the situation.^^ Sq tthe 
administrator may require an employer to keep rec¬ 
ords of its horne workers and of wages, hours, and 
other conditions and practices of employment main- 
'tained by it,93 and he may require that the records 
plainly and objectively show the hours worked and 
the wages due even though employees are paid on 
a piecework basis.^^ The administrator is author- 
ized to require employers to keep their records on a 
weekly rather than on a semi-monthly basis. 

The employer’s failure to keep adequate records 
constitutes a violation of the act,^® rendering him 


82. D.C.—^National Ass'n of Wool 
Manufacturers v. Fleming, 122 F. 
2d 617. 74 App.D.C. 223. 

83. D.C.—Southern Garment Mfrs. 
Ass'n V. Fleming, 122 P,2d 622, 74 
App.D.C. 228. 

84. D.C.—Andree & Seedman v. Ad¬ 
ministrator of Wage and Hour 
Division of XJ. S, Department of 
Labor, 122 P.2d 634, 74 App.D.C. 
240. 

85. Okl.—Associated Industries of 
Oklahoma v. Industrial Welfare 
Commission, 90 P.2d 899, 185 Okl. 
177. 

VaJidity 

An administrative order, legisla- 
tive in character, or a portion there¬ 
of, by the industrial welfare com¬ 
mission under the minimum wage 
iaw, is void for uncertainty if it is 
so vague and indefinite that the 
courts are unable to determine with 
any degree of certainty what was in- 
tended thereby.—^Associated Indus¬ 
tries of Oklahoma v, Industrial Wel- 
tare Commission, supra. 

88 . U.S.—Walling v. Sun Pub. Co., 
D.C.Tenn., 47 F.Supp. 180, afflrmed, 
C.C.A., 140 F.2d 445, certiorari de- 


nied 64 S.Ct. 946, 322 U.S. 728, 88 
L.Bd. 1564—^Andrews v. Montgom- 
ery Ward & Co., D.C.Ill., 30 F.Supp. 
380, affirmed, C.C.a!., Fleming v. 
Montgomery Ward & Co., 114 F.2d 
384, certiorari denied Montgomery 
Ward & Co. v. Fleming, 61 S.Ct. 71, 
311 U.S. 690, 85 L.Ed. 446. 

87. U.S.—James V. Reuter, Inc., v. 
Walling, C.C.A.La., 137 F.2d 315, 
vacated on other grounds 64 S.Ct 
826, 321 U.S. 671, 88 L.Ed. 1001. 

88. U.S.—Walling v. Fred Wolfer- 
man, Inc., D.C.Mo,, 54 F.Supp, 917, 
appeal dismissed, C.C.A., 144 F.2d 
354. 

88. U.S.—Fleming v. Farmers Pea- 
nut Co., D.C.Ga., 37 F.Supp. 628, 
aifirmed, C.C.A., 128 P.2d 404. 

90. U.S.—^Walling v. Panther Creek 
Mines, C.C.A.I11., 148 F.2d 604— 
Walling V. Lippold, D.C.Neb., 72 F. 
Supp: 339. 

9L U.S.—Williams v. Jacksonville 
Terminal Co., C.C.A.Fla., 118 F.2d 
324, affirmed 62 S.Ct. 659, 316 U.S. 
386, 86 L.Ed. 914, rehearing denied 

i 62 S.Ct 909, 315 U.S. 830, 86 L.Ed. 

I 1224. 


92. U.S.—^Williams v. Jacksonville 
Terminal Co., supra. 

93. U.S.—Walling v. Cimi Embroid- 
ery & Novelty Co., D.C.N.T., 63 F. 
Supp. 601. 

94. U.S.—^Walling v. Panther Creek 
Mines, C.C.A.I11., 148 P.2d 604. 

SecordB held liistLfi9,cle3Lt 

Where weavers were compensated 
on a piece rate basis, record keeping 
System which falled to determine 
average hourly piece rate earnings on 
basis of total weekly hours divided 
into total weekly earnings and to 
record such amount as regular hour¬ 
ly rate to form basis of overtime 
compensation, and ■ which failed to 
record total daily or weekly straight 
time earnings or total weekly over¬ 
time compensation, violated record 
keeping requirements promulgated 
under Fair Labor Standards Act.— 
Walling V. Reilly, D.C.Pa., 59 F.Supp. 
740. 

95. U.S.—^Walling v. Livernois, D.C. 
Mich., 50 F.Supp. 978, 

96. U.S.—^Walling v. Lippol-d, D.C. 
Neb., 72 F.Supp. 839—^Walling v. 
United Distillers Products Corp., 
D.C.Conn., 63 F.Supp. 474—Walling 
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liable to crimirial fjfosectrtion, as discussed infra § 
151 (34). An employer subject to the provisions 
of the act may not escape his daty to make, keep, 
and preserve necessary employment records by dele- 
gating sudi duty to another,®? and he is not relieved 
of this duty because the extent of his business may 
precktde his personal supervision and compei reli- 
ance on subordinates.®^ Ordinarily it is the duty 
of the employer, and not of the employee, to keep 
and produce records of hours worked by the em¬ 
ployee,®® but it has been held that where an em¬ 
ployer relies in good faith on employees to keep and 
report their own time and the employer uses the 
record so made as the record of time required by 
the administratores regulations, and where neither 
the employer nor his agents do or say anything 
to cause employees to keep an incorrect record, the 
employer does not violate the provisions of the act 
requiring the keeping of proper records.^ 

It has-been held that an ofScer of a company 
whose duties are executive or supervisory, whose 
hours of Work are not regulated or controlled, and 
whose compensation is not dependent on any meas- 
ure of time actually devoted to his duties, is not an 
employee for whom the employer must keep records 
of hours worked and wages paid under a state min¬ 
imum wage act* 

§ 151(34), Penalties for Violation 

a, Civil liability 

b, Criminal liability 


a. Civil Liability 

An employer who violates the provisions of the Fair 
Labor Standards Act relatlng to minimum wages and 
overtime pay !s liable to the employee affected in the 
amount of his unpaid wages. Where an employer falis to 
pay minimum wages or overtime compensation in accord- 
ance with the requirements of the Fair Labor Standards 
Act, he Is liable under the act for an additional equat 
amount as liquidated damages, whether or not the em¬ 
ployee Is compelled to sue for the wages due, but the 
court has discretion to deny recovery of liquidated dam¬ 
ages if it is shown that the employer acted In good faith 
in falling to pay statutory wages. 

Under the Fair Labor Standards Act § 16 (b), 29' 
U.S.C.A. § 216 (b), an employer who violates the 
provisions of the act relating to minimum wages 
and overtime pay is liable to the employee affected 
in the amount of his unpaid minimum wages, or his. 
unpaid overtime compensation.® The effect of the 
act is to make an employee subject thereto a creditor 
of the employer for the wages required by the stat¬ 
ute, without regard to any actual attempted agree^- 
ment as to compensation, and even if payment is 
made in accordance with an agreement.^ However, 
an employee is entitled to recover additional com¬ 
pensation under the act only where the employer 
violates the provisions of the act as to minimum 
wages and payment for overtime.^ 

Liquidated damages. Under the Fair Labor 
Standards Act § 16 (b), 29 U.S.C.A. § 216 (b), any 
employer who violates the minimum wage or over¬ 
time pay provision of the act and is liable to the 
employee for unpaid minimum wages, or overtime 
compensation, is also liable for an additional equal 
amount as liquidated damages,® and for a reason- 


V. West Ky. Coal Co., D.C.Tenn., 
60 F.Supp. 681—^Walling v. Peavy- 
Wilson Luinber Co., D.C.La,, 4’9 F. 
Supp.. 846—^Walling v. James V. 
Reuter, Inc., D.C.La., 49 F.Supp. 
485, reversed on other grounds, C. 
C.A., 137 F.2d 315, vacated on oth¬ 
er grounds 64 S.Ct. §26, 321 U.S. 
'671, 88 L.H3d. 1001—Walling v. Sun 
Pub. Co., D.C.Tenn., 47 F.Supp. ISO, 
affirmed, C.C.A., 140 F.2d 445, cer¬ 
tiorari denied 64 S.Ct. 946, 322 U.S. 
728, 88 D.Ed. 1664—Fleming v. 

Pearson Hardwood Flooring; Co., D. 
C.Tenn., 39 F.Supp. 300. 

TaJ.se records 

A company engaged in interstate 
oommeroe or production of goods for 
oommerce by failing to keep true 
•records of hours worked each day 
and each work week by each em¬ 
ployee and by making or causing to 
be made false entries purporting to 
reflect hours worked each day and 
each work week by each employee, 
the regular rate of pay, the regular 
straight time earn^ngs, and addition¬ 
al overtime earnings of many of its 
exnployiees, violated Fair Labor 


Standards Act.—Walling v. De Soto ' 
Creamery & Produce Co., D.C.Minn., 
51 F.Supp. 938. 

97. U.S.—Walling v. Sun Pub. Co., 
D.C.Tenn., 47 F.Supp. 180, affirmed, 
C.C.A., 140 F.2d 445, certiorari de¬ 
nied 64 S.Ct. 946, 322 U.S. 728, 
88 L.Ed. 1564. 

93. U.S.—^Walling v. Sun Pub. Co., 
supra. 

99. Ga.—Butler v. Carter, 32 S.E.2d 
808, 198 Ga. 754. 

1. U.S.—'WaRing v. WoodrufC, D.C. 
Ga,, 49 F.Supp. 52. 

2. Conn.—Swiss Cleaners v. Dana- 
her, 27 A,2d 806, 129 Conn. 338. 

3. U.S.—Cushway v. Stork Engi- 
neering Co., D.C.Mich., 51 F.Supp. 
668, affirmed, C.C.A., 143 F.2d 463. 

Actions to enforce liability see in¬ 
fra §§ 160 (1>-160 (12). 

Estent of computation 
In computing damages under Fair 
Labor Standards Act, the regular 
rate and overtime rate for plaintiff in 
each work week must be computed 
to the tenth of a cent per hour.— 
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Anderson v. Federal Cartridge Corp., 
D.C.Minn., 62 F.Supp. 775, affirmed, 
C.C.A., 156 F.2d 681. 
Quasi-contractnal liability 

It has been held that the liability 
for overtime compensation is quasi- 
contractual only.—^Lassiter v. Guy F. 
Atkinson Co., C.C.A.Wash., 162 P.2d 
7,74. 

4. U.S.—Adair v. Ferst, D.CGa., 46 
F.Supp. 824. 

5. U.S.—Stein v. Gordon Bros. Mfg. 
Co., D.C.Mo., 43 F.Supp. 249—Ma- 
so-n V, T, & P. Optica! Mfg. Co., 
D.C.N.T., 42 F.Supp. 98. 

6. U.S.—Birbalas v. Cuneo Printing 
Industries, C.C.A.I11., 140 P.2d 826 
—Davis V. Rockton & R. R. R., D. 
C.S.C., 65 F.Supp. 67—Cushway v. 
Stork Engineering Co., D.C,Mich., 
61 F.Supp. 568, affirmed, C.C.A., 142 
P.2d 463—Greenberg v. Arsenal 
Bldg. Corporation, D.C.N.Y., 50 F. 
Supp. 700, modified on other 
grounds, C.C.A., 144 F.2d 292, re¬ 
versed on other grounds 65 S.Ct. 
895, 324 U.S. 697, 89 L.Ed. 1296— 

' Hargrave v. Mid-Continent Petro- 
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able attorney^s fee, as discussed infra § 160 (11). 
The provision constitutes a congressional recogni- 
tion that failure to pay the wages required by stat¬ 
ute may be so detrimental to the maintenance of the 
minimum Standard of living and the free fiow of 
commerce that double payment must be made in the 
event of delay in paying the required wages in or- 
der to insure restoration of the worker to that min¬ 
imum Standard of well-being.'^ 

In determining the nature of the additional recov- 
ery permitted, the terminology used by congress in 
designating such recovery as “liquidated damages” 
is entitled to some weight,8 and it is generally re- 


garded as wages or compensation, not as a penalty 
or punishment.^ Nevertheless it is an enforcement 
provision, not the least effective aspect of such rem- 
edy being the possibility that an employer who 
gambles on evading the act will be liable for pay¬ 
ment not only of the wages originally due but all 
damages equal to the sum left unpaid.^o xhe em- 
ployer’s liability for liquidated damages is not con- 
ditioned on default at the time suit is begun, and 
hence the right to recover such damages does not 
arise only if the employee is compelled to sue for 
minimum wages due.^^ So the acceptan.ce' of tardy 
payment of wages under the act does not preclude 


leum, Corporation, D.C.Okl., 42 F. 
Supp. 908, affirmed, C.C.A., Mid- 
Continent Pipe Line Co. v. Har- 
grave, 129 F.2d 665—Moss v. Pos- 
tal Telegraph-Cable Co., D.C.Ga., 42 
F.Supp. 867. 

Ill.—Winer v. Eckerling, 65 N.E.2d 
876, 323 Ill.App. 421. 

Ky, —J. F, Schneider & Son v. Jus- 
tice, 168 S.W.2d 591, 293 Ky. 126. 
Minn.—Abroe v. Lindsay Bros. Co., 
300 N.W. 457, 211 Minn. 136. 

N.T.—^Katz V. Film Metal Box Cor¬ 
poration, 47 N.T.S.2d 454, 181 Misc. 
812. 

Tenn.—Tapp v. Price-Bass Co., 147 S. 

W.2d 107, 177 Tenn. 189. 

Waiver, release, or settlement of 
claim for liquidated damages see 
infra § 151 (35). 

Validity of allowance 

(1) AHowance of liquidated dam¬ 
ages for failure to pay building Serv¬ 
ice employees engaged in production 
of goods for interstate commerce 
compensation for overtime work at 
rate presoribed is not an unconstitu- 
tional application of provision of act 
for liquidated damages, notWith- 
standing uncertainty as to appllca- 
bility of act to such employees.— 
Adams v. Union Dime Sav. Bank, C. 
C.A.3Sr.Y., 144 F.2d 290, certiorari de- 
nied 65 S.Ct. 85, 323 U.S. 751, 89 L. 
Ed. 602. 

(2) Validity of provision for liqut- 
dated damages generally see supra § 
151 (2). 

Calcnlation. 

The amount due employee for 
overtime under overtime provisions 
of act and amount due for liquidated 
damages under act for each week 
shouid be calculated in a similar 
manner.—Tidewater Optical Co. v. 
Wittkamp, 19 S.E.2d 897, 179 Va. 545. 
Estoppel 

The fact that employee*s course of 
conduct was such that his damages 
were increased rather than minimized 
did not estop employee to assert 
claim for liquidated damages and 
counsel fees.—Bailey v,, Karolyna 
Co., B.C.N.T., 60 F.Supp. 142. 

7. U.S.—^Brooklyn Sav. Bank v. 


0’Neil, N.T., 65 S.Ct. 895. 324 U.S. 
697, 89 L.Ed. 1296, rehearing de- 
nied 65 S.Ct. 1189, 325 U.S. 893, 89 
L.Ed. 2005—^Dize v. Maddrix, N.T., 

65 S.Ct. 895, 324 U.S. 697, 89 L.Ed. 
1296—Arsenal Bldg. Corp. v. 
Greenberg, K.T., 65 S.Ct. 895, 324 
U.S. 697, 89 L.Ed. 1296. 

8. U.S.—Culver v. Bell & Loffland, 
C.C.A.Cal., 146 F.2d 29. 

9. U.S.—Overnight Motor Transp. 
Co. V. Missel, Md., 62 S.Ct. 1216, 
316 U.S. 672, 86 L.Ed. 1682, re¬ 
hearing denied 63 S.Ct. 76, 317 U.S. 
706, 87 L.Ed. 563—Atlantic Co. v. 
Broughton, C.C.A.Ga., 146 F.2d 480, 
certiorari denied 65 S.Ct. 1021, two 
cases, 324 U.S. 883, 89 L.Ed. 1433, 
rehearing denied 65 S.Ct. 1182, two 
cases, 325 U.S. 892, 89 L.Ed. 2004, 
certiorari denied Carthan v. Atlan¬ 
tic Co., 65 S.Ct 1023, 324 U.S. 883, 
89 L.Ed. 1433, and Broughton v. 
Atlantic Co., 65 S.Ct. 1023, 324 U. 
S. 883, 89 L.Ed. 1433—Greenberg v. 
Arsenal Bldg. Corporation, C.C.A. 

. N.T., 144 F.2d 292, affirmed 65 S. 
Ct. 895, 324 U.S. 697, 89 L.Ed. 1296 
—^Warnick v. Bethlehem-Fairfield 
Shipyard, D.C.Md., 68 F.Supp. 857 
—^Davis V. Rockton & R. R. R., D. 
C.S.O., 66 F.Supp. 67—Fletcher v. 
Grinnell Bros., D.C.Mich., 64 F. 
Supp. 778—Constance v. Gosnell, D. 
C.S,C., 62 F.Supp. 253—Philpott v. 
Standard Oil Co., D.C.Ohio, ,53 F. 
Supp. 833—Barrineau v. Carolina 
Mining Co., D.C.S.C., 52 F.Supp. 
197—Reliance Storage & Inspection 
Co. V. Hubbard, D.C.Va., 50 F.Supp. 
1012—In re Fulnau Corporation, D. 
C.N.T., 49 F.Supp. 570—^Divine v. 
Levy, D.C.La., 45 F.Supp. 49—La 
Guardia v. Austin-Bliss General 
Tire Co., D.C.N.T., 41 F.Supp. 678 
—Hargrave v. Mid-Continent Pe¬ 
troleum Corporation, D.C.Okl., 36 F. 
Supp. 233. 

Ala.—Campbell v. Zavelo, 10 So.2d 
29, 243 Ala. 361. 

Cal.—Hays v. Bank of America I^at. 
Trust & Sav. Ass^n, 162 P.2d 679, 
71 Ca.l.App.2d 301, certiorari denied 

66 S.Ct. 979, 328 U.S. 834, 90 L.Ed. 
1610, and Porteous v, Bank, of 
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America Nat. Trust & Sav. Ass’n, 
66 S.Ct. 979, 328 U.S. 834, 90 L.Ed. 
1610. 

La.—Johnson v. Anderson-Dunham 
Concrete Co., 31 So.2d 797. 

N.T.—Creno v. Caruso Produce Co., 
60 N.T.S;2d 134. 

R.I.—^Newman v. George A. Puller 
Co., 48 A.2d 345. 

Tex.—Stringer v. Griffin Grocery Co., 
Civ.App., 149 S.W.2d 158, error re- 
fused. 

Obscure damages 

The liquidated damage provision 
of the Pair Labor Standards Act is 
not penal in its nature but consti¬ 
tutes compensation for retention of a 
workman’s pay which mlght resuit in 
damages too obscure and difficult of 
proof for estimate other than by 
liquidated damages.—^Brooklyn Sav. 
Bank v. O^Neil, N.Y.. 65 S.Ct. 895, 
324 U.S. 697, 89 L.Ed. 1296, rehear¬ 
ing denied 65 S.Ct. 1189, 325 U.S. 893, 
89 L.Ed. 2005—Dize v. Maddrix, N.Y., 
65 S.Ct. 895, 324 U.S. 697, 89 L.Ed 
1296—^Arsenal Bldg. Corp. v. Green¬ 
berg, N.Y., 65 S.Ct. 895, 324 U.S. 697, 
89 L.Ed. 1296. 

Bemedial statute 

The fact that federal Pair Labbr 
Standards Act provides in one sec- 
tion for criminal prosecution of em- 
ployers violating minimum wage and 
overtime compensation provisions 
and in another section for recovery 
of liquidated damages by civil ac- 
tion does not prevent consideration 
of statute as remedial, rather than 
penal, in action to enforce civil rem- 
edy.—^Newman v. George A. Puller 
Co., R.I., 48 A.2d 34'5. 

10. U.S.—Brooklyn Sav. Bank v. 
0'Neil. N.Y., 65 S.Ct. 895, 324 U.S. 
697, 89 L.Ed. 1296, rehearing de¬ 
nied 65 S.Ct. 1189, 325 U.S. 893, 89 
L.Bd. 2005—^Dize v. Maddrix, N.Y., 
65 S.Ct. 895, 324 U.S. 697, 89 L.Ed. 
1296—^Arsenal Bldg. Corp. v. Green¬ 
berg. N.Y., 65 S.Ct. 895, 324 U.S. 
697, 89 L.Ed. 1296. 

11. U.S.—Brooklyn Sav. Bank v. 
0’Neil. N.Y., 65 S.Ct. 895, 324 U. 
S. 697, 89 L.Ed. 1296, rehearing de- 

.nied 66 S.Ct. 1189, 325 U.S. 893, 



56 C.J.S. 


MASTEB AND SERVANT 


§ 151(34) 


recovery o£ the additional amount due as liquidated 
damag:es .^2 Payments in some weeks of more than 
the statutory requirements does not relieve the em- 
ployer from the obligation to pay liquidated dam- 
ages for undcrpayments in other weeks.^^ 

Under the provisions of the Portal-to-Portal Act 
§ 11, 29 U.S.C.A. § 260, the court is given discretion 
as to the award of liquidated damages provided for 
by the Fair Labor Standards Act if the employer 
shows to the satisfaction of the court that he was 


acting in good faith and had reasonable grounds to 
believe that he was not violating the statute.^^ Pri¬ 
or to such statute it was held that the provision for 
liquidated damages was mandatory on the court, 
regardless of the employer^s good faith and the rea- 
sonableness of his attitude in not paying the wages 
required by the statute,^® and that the difficulty of 
the employer in determining whether his employees 
were covered by the act did not entitle him to avoid 
liability for liquidated damages because of the fail- 
ure to pay statutory overtime.^’^ 


89 L.Bd. 2005—^Dize v. Maddrix, IjT. ■ 

T. , 65 S.Ct. 895, 324 U.S. 697, 89 
L.Ed. 1296—Arsenal Bldg. Corp. v. 
Greenberg, N.T., 65 S.Ct. 895, 324 

U. S. 697, 89 L.Bd. 1296. 

Vested riglit 

The eniployer's liability to pay 
liquidated damages accrues on fail- 
ure to pay minimum wages provided 
by the Fair Labor Standards Act, 
giving the employee a vested right 
thereto regardless of whether the 
employee is forced to institute suit 
to recover the amount due.—^Fletcb-! 
er V. Grinnell Bros., D.C.Mich., 64 F. 
Supp. 778. 

12. U.S.—^Rigopoulos V. Kervan, C.C. 

AJsr.Y., 140 F.2d 606, conformed to, ! 
D.C., 63 F.Supp. 829, l5l A.L.R. 
1126—Guess v. Montague, C.C.A. 
S.C., 140 F.2d 500—Philpott v. 

Standard Oil Oo., D.C.Ohio, 53 F. 
Supp. 833. 

Acceptance of wages as release or ac- 
cord and satisfaction see infra § 
151 (35). 

Tender of amount which employee 
claimed was due him as unpaid over- 
time compensation did not defeat his 
claim for liquidated damages under 
the Fair Labor Standards Act, where 
employee after making demand on 
employer for liauidated damages re- 
fused such tender.—Dize v. Maddrix, 
C.C.A.Md., 144 F.2d 684, affirmed 66 
S.Ct. 896, 324 U.S. 697, 89 L.Ed. 1296. 

13. U.S.—^Roland Elee. Co. v. Black, 
C.C.A.Md.. 163 F.2d 417. 

14. U.S.—Roland Eleo. Co. v. Black, 
supra—Lewellen v. Hardy-Burling- 
ham Min. Co., D.C.Ky.,. 73 F.Supp. 
63. 

15. U.S.—^Birbalas v. Cuneo Printing 
Industries, C.C.AJll., 140 F.2d 826 
—Seneca Coal & Coke Co. v. Lof- 
ton, C.C.A.Okl., 136 F.2d 369, cer¬ 
tiorari denied 64 S.Ct. 77, 320 U.S. 
772, 88 L.Ed. 462—Calaf v. Gon- 
zalez, C.C.A.Puerto Rico, 127 F.2d 
934—^Adams v. St. Johns River 
Shipbuilding Co., D.C.Fla., 69 F. 
Supp. 989—^Keen y. Mid-Continent 
Petroleum Corp., b.C.Iowa, 63 F. 
Supp. 120, affirmed, C.C.A., Mid- 


Continent Petroleum Corp. v. Keen, 
157 P.2d 810—^Philpott v. Standard 
Oil Co., D.C.Ohio. 53 F.Supp. 833— 

U. S. V. Johnson, D.C.N.T., 52 F. 
Supp. 382—Strand v. Garden Val- 
ley Telephone Co., D.C.Minn., 61 F. 
Supp. 898—Greenberg v. Arsenal 
Bldg, Corporation, D.C.N.Y., 60 P. 
Supp. 700, modified on other 
grounds, C.C.A., 144 F.2d 292, re- 
versed on other grounds 65 S.Ct. 
895, 324 U.S. 697, 89 L.Bd. 1296— 
International Longshoremen^s 
Ass’n, Local 815, v. National Ter- 
minals Corporation, D.C.Wis., 50 P. i 
Supp. 26, affirmed, C.C.A., Cabunca 

V. National Terminals Corporation, 
139 P.2d 853—^Anuchick v. Trans- 
american Freight Lines, D.C.Mich., 
46 F.Supp. 861—Thompson v. 
Daugherty, D.C.Md., 40 F.Supp. 279 
—^Magann v. ‘ Long's Baggage ! 
Transfer Co., D.C.Va., 39 F.Supp. 
742—St. John v. Brown, D.C.Tex., 
38 F.Supp. 385—^Harrison v. Kan- 
sas City Terminal Ry. Co., D.C.Mo., 
36 F.Supp. 434, affirmed, C.C.A., 126 
P.2d 422—Reeves v. Howard Coun- 
ty Retining Co., D.C.Tex., 33 P. 
Supp. 90. 

Minn.—McMillan v. Wilson & Co., 2 
N.W.2d 838, 212 Minn. 143, petition 
dismissed Wilson & Co. v. McMil¬ 
lan, 63 S.Ct. 81, 317 U.S. 702, 87 L. 
Ed. 561— Abroe v. Lindsay Bros. 
Co., 300 N.W. 457, 211 Minn. 136. 
Mo,—^Ashenford v. L. Yukon & Sons 
Produce Co., 172 S.W.2d 881, 237 
Mo.App. 1241. 

N.Y.—^Emerson v. Mary Lincoln Can- 
dies, 20 N.Y.S.2d 570, 174 Misc. 353, 
affirmed 26 N.Y.S.2d 489, 261 App. 
Div. 879, appeal denied 27 N.Y.S.2d 
452, 261 App.Div. 1044, affi-rmed 38 
N.B.2d 234, 287 N.Y. 577—Schneider 
V. Sports Vogue, 35 N.T.S.2d 341. 

Statutory intent 

The liquidated damages provision 
of the Fair Labor Standards Act is 
mandatory and not discretionary, 
since the use of the word *‘wilful” 
in the provision defining criminal lia¬ 
bility under the act and its omis- 
sion in th^ liquidated damages pro¬ 
vision defining civil liability indi- 
cates that the employer’s good faith 
is immaterial under the liquidated 
, damages provision.—^Missel v. Over- 
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night Motor Transp. Co., C.C.A.Md., 
126 P.2d 98, affirmed 62 S.Ct. 1216, 
316 U.S. 572, 86 L.Ed. 1682, rehearing 
denied 63 S.Ct. 76, 317 U.S. 706, 87 L. 
Ed. 563. 

rindiugfs of wagre aud hour divisiou 
of United States department of labor 
as to amounts due employees under 
minimum wage regulation promul- 
gated pursuant to Fair Labor Stand¬ 
ards Act are merely ministerial acts, 
not judicial pronouncements foreclos- 
ing court from awarding liquidated 
damages and fixing reasonable coun- 
sel fee In employees' pending action 
therefor.—^Asaro v. Lilienfeld, 36 N. 
T.S.2d 802. 

la U.S.—^Rigopoulos V. Kervan, C.C. 
A.N.Y., 140 P.2d 506, conformed to, 
D.C., 53 F.Supp. 829, 161 A.L.R. 
1126—Philpott V. Standard Oil Co., 
D.C.Ohio, 53 F.Supp. S33. 

N.M.—^Wilson Oil Co. v. Hardy, 164 
P.2d 209, 49 N.M. 337, 162 A.L.R. 
292. 

N.Y.—Cassone v. Wm. Edgar John & 
Associates, 57 N.Y.S.2d 169, 185 
Misc. 573—Creno v. Caruso Prod¬ 
uce Co., 60 N.Y.S.2d 134. 

DecisioxL of commisslou 
It has been held, however, that 
where act excluded from its maxi- 
I mum hour provisions employees for 
j whom Interstate Commerce Commis- 
sion had statutory power to establish 
maximum hours and contract motor 
common carrier had violated the act 
prior and subsequent to commissiones 
decision determining generally which 
employees were subject to its juris- 
diction, the employees were not enti- 
tled to penalties before the decision 
of the commission, but were entitled 
to double damages and attorney’s 
fees after that time where to expect 
the employer to construe the statutes 
would violate the due process of law 
claqse, and the carriers had made la- 
borious efforts to find out what the 
statutes meant.—^Anuchick v. Trans- 
american Freight Lines, D.C.Mich., 46 
F.Supp. 861. 

17. U.S.—Overnight Motor Transp. 
Co. V. Missel, Md., 62 S.Ct. 1216, 
316 U.S. 672, 86 L.Ed. 1682, rehear¬ 
ing denied 63 S.Ct. 76, 317 U.S. 706, 
87 L.Ed. 663. 
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b. Crimina! Liability 

The Fair Labor Standards Act renders It* a criminal 
offense to violate particular provisions of the act. 

Under the Fair Labor Standards Act § 16, 29 U. 
S.CA. § 216, it is made a criminal offense willfully 
to violate particular provisions of the act,18 but the 
failure to pay liquidated damages is not a crime or 
misdemeanor.i^ Under a provision prohibiting the 
transportation or shipment in interstate commerce 
of goods produced under labor conditions with re- 
spect to wages and hours which fail to conform to 
standards set up by the statute, it is not necessary, in 
order to constitute a violation of the statute, for any 
of the defendants to have been personally present 
during the process of transporting or delivering, if 
they knowingly caused it to be done by others.^O 
The fact that defendanfs failure to make pay- 
ments of wages in accordance with the require- 
ments of the act may have been due to financial in- 
ability has been held not to exempt him from prose- 
cution for violations of the act due to such failure.^^ 

It is an offense under the statute to fail to keep 
books and records as required by the act or to make 
a false statement, report, or record,^^ and an em- 
ployer who knowingly and intentionally, as distin- 
guished from accidentally, makes a false record of 
hours worked by an employee is guilty of a willful 
violation of the act even though he may have had 
no evil motive.^s The making of false records by 
the manager of a Corporation has been held to be 
the criminal act of both the Corporation and its 
manager within the penal provisions of the act.^^ 
Under the Fair Labor Standards Act § IS (a) (3), 


29 U.S.CA. § 215 (a) (3), it is unlawful for any 
person to discharge or in any other manner discrim¬ 
inate against any employee because such employee 
has filed any complaint or instituted or caused to be 
instituted any proceeding under or related to the 
statute, or has testihed or is about to testify in any 
such proceeding, or has served or is about to serve 
on an industry committee.^5 Such provision is di- 
rected against *'any person” and is not limited to 
employers.^5 

§ 151(35). Waiver, Estoppel, Release, Set- 
tlement, and Accord and Satis- 
faction 

a. Liability for wages and overtime com- 

pensation 

b. Liability for liquidated damages 

a. Liability for Wages and Overtime Compensa- 
tion 

Generally liability for the full compensation required 
by the Fair Labor Standards Act may not be avolded by 
waiver, estoppel, reiease, settiement, or accord and satis¬ 
factione but after an empioyee's rights have been adjudi- 
cated and crystailized Into a judgment he may take less 
than that judgment If he considers it to his advantage to 
do so. 

As a general nile, since the Fair Labor Standards 
Act, 29 U.S.C.A, § 201 et seq, is a statute affected 
with a public interest, it is against public policy to 
preclude payment of compensation guaranteed by its 
terms, because of any agreement, conspiracy, or 
subterfuge resorted to by cmployer and employee, 
either, or both.27 In the absence of statutory pro- 


18. TJ.S.—Hertz Drivurself Stations 
V. U. S., C.C.A.MO., 150 F.2d 923. 

Criminal prosecutions under Fair La¬ 
bor Standards Act see infra § 160 
(13). 

Altemative remedy 

The provisions of Fair Labor 
Standards Act for injunction and 
criminal prosecution are alternative 
remedies.—^W’'alling v. Todd, D.C.Pa., 
62 F.Supp, 62, motion denied 3 F.R. 
D. 490. 

19. U.S.—^Atlantic Co. v. Broughton, 
C.C.A.Ga,. 146 F.2d 480, certiorari 
denied 65 S.Ct. 1021, two cases, 
324 U.S. 883. 89 L.Ed. 1433, re- 
hearing denied 65 S.Ct. 1182, two 
cases, 325 U.S. 892. 89 L.Ed. 2004, 
certiorari denied Carthan v.. At¬ 
lantic Co., 66 S.Ct. 1023. 324 U.S. 
883, 89 L«.Ed. 1433, and Broughton 
V. Atlantic Co.. 65 S.Ct. 1023, 324 
U.S. 883, 89 L.Ed. 1433. 

88. U.S,—U. S. V. Southern Advance 
Sag & Paper Co., D.C.La., 48 F. 
Supp. 106, affirmed, C,C.A*» South¬ 
ern A<lvance Bag & Paper Co. v. U. 
S., 133 P.2d 449. 


21. U.S.—Fleming v. North Georgia 
Mfg. Co., D.C-G-a.., 33 F.Supp. 1005. 

22. U.S.—U. S. V. Selman-Reinstein, 
Inc., D.C.Minn., 62 F.Supp. 208. 

ZzLComplete records 

In determining whether Fair La¬ 
bor Standards Act is violated by em- 
ployer whose payroll records indi¬ 
cate payment of time and one half 
for overtime and whose cash receipt 
books contain entries of employees" 
refunds as ‘‘kickbacks," the fact that 
government inspector is presented 
with records covering payroll 
amounts to a representation that em- 
ployer's complete wage records are 
to be found in such records, and em- 
ployeFs wage records were false 
within prohibition of Fair Labor 
Standards Act, where employees’ 
refunds were shown in cash receipt 
books which were not shown to in¬ 
spector.—U. S. V. Selman-Reinstein, 
Inc„ supra, 

23. U.S.—^Hertz Urlvurself Stations 
V. U. S., C.C.A.MO.. 150 F.2d 923. 

24. U.S.—^Hertz Drivurself Stations 
V. U. S., supra. 
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25. U.S.—Meek v. U. S., aC.A.Tenn., 
136 F.2d 679. 

Control over business 
Evidence authorized finding that 
original owner of business, after 
transferring business to his son-in- 
law, exercised enough control over 
the business to warrant original own- 
er's conviction for discharging em¬ 
ployee because of filing of complaint 
for violation of Fair Labor Standards 
Act, either directly or by aiding and 
directing discharge by the son-in- 
law.—Meek v. U. S., supra. 

26. U.S.—Meek v. U. S., supra. 
Xiabox Tmion 

The term “any person'* as used in 
provision of act is broad enough to 
include a labor union, its officers and 
members.—^Bowe v. Judsoa C. Bumsr 
Inc., C.C.A.Pa., 137 F.2d 37. 

27. Ga.—^Butler v. Carter, 32 S.E.2d 
808, 198 Ga. 754. 

Validity of agreements to work for 
less than the compensation re¬ 
quired by statute see supra $ 161 
(24). 
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Vision to the con-trary, an employee may not waive 
his rights against an employer for the wages pre- 
scribed by the act,28 and he cannot give a valid 
release of his rights against the employer in consid- 
eration of receiving payment of an amount less 
than that provided by the act,29 even in the absence 
of fraud or coercion on the part of the employer, 
since the rights provided the employee under the 


act are not his alone, but are affected with a public 
interest.®^ The sum paid by an employer to secure 
a release of claims must be applied merely as par- 
tial payments of the amount due to employees who 
were not paid in full .®2 

The fact that an employee was paid the sum pro¬ 
vided for by contract and made no claim for addi- 
tional compensation does not bar his right to the 


Arbitratioa. 

In action for overtime, damages. 
and attorney’s fees under the Fair 
Labor Standards Act of 1938, de¬ 
fense pleading an agreement between 
the parties to settle disputes by ar- 
bitration was insufficient, since no 
private agreement can override the 
express provisions of the act.—Gar- 
rity V. Bagold Corporation, 42 N.T.S. 
2d 257, 180 Misc. 120, modified on oth- 
er grounds 46 N.T.S.2d 637, 267 App. 
Liv. 353. 

Bebates 

The requirement of the act for 
payment of minimum wages and 
overtime cannot be rebated by agree¬ 
ment between employer and em¬ 
ployee, or by any system of book- 
keeping designed for that purpose,— 
Garchell v. Kantar, D.C.Minn., 56 P. 
Supp. 866, reversed on other grounds, 
C.C.A., 160 F.2d 47. 

Time of agreement 
An employee is not bound by any 
agreement to accept less than the 
prescribed minimum wage whether 
such agreement is made before or 
after the wage has been earned and 
has become due, regardless of the 
existence of an honest dispute as to 
whether the act is applicable to the 
employee.—Cassese v. Manufacturers 
Trust Co., 46 N.T.S.2d 621, 182 Misc. 
344. 

28, U.S.—Fleming v. Warshawsky & 
Co., C.C.A.I11., 123 F.2d 622—Keen 
V. Mid-Continent Petroleum Corp., 
D.C.Iowa, 63 P.Supp. 120, afflrmed, 
C.C.A., Mid-Continent' Petroleum 
Corp. V. Keen, 157 P.2d 310—U. S. 
V. Johnson, D.C.N.Y., 62 F.Supp. 
382—Wilkinson v. Noland Co., D. 
C.Va., 40 P.Supp. 1009. 

K,Y.—Withers v. Herbert McLean 
Purdy Mana^rement Corporation, 47 
N.Y.S.2d 266, 181 Misc. 724.' 
Betroactlve contract 
The right to overtime which has 
already accrued may not be waived 
by a retroactive contract.—Asselta v. 
149 Madison Ave. Corp., C.C.A.N.Y., 
156 P.2d 139, certiorari denied 149 
Madison Ave. Corp. v. Asselta, 67 S. 

Ct. 124, 329 U.S. 764, 91 L.Ed. - 

Xncrease of salary 
Xn action for overtime compensa¬ 
tion and liquidated damages under 
Fair Labor Standards Act , where 
plaintiff-employee, in connection with 
a summary of his claim, testified 
that he figrured the amount of over- 
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time pay all the way through on ba-! 
sis of salary he was receiving during 
first of period involved and it ap-1 
peared that employee had been un- 
certaln as to when his salary had 
been increased, employee did not, by 
his testimony, intend to waive any 
part of his claim.—^Keen v. Mid-Con¬ 
tinent Petroleum Corp., D.C.Iowa, 63 
P.Supp. 120, affirmed, C.C.A., Mid- 
Continent Petroleum Corp. v. Keen, i 
157 P.2d 310. j 

29. U.S.—^D. A. Schulte, Inc., v. 
Gangi, N.Y., 66 S.Ct. 925, 328 U.S. 
108, 167 A.L.R. 208, 90 L.Ed. 1114— 
Robertson v. Alaska Juneau Gold 
Min. Co., C.aA.Cal., 157 F.2d 876 
—Torres v. American R. Co. of 
Puerto Rico, C.C.A.Puerto Rico, 157 
F.2d 255—^Watkins v. Hudson Coal 
Co., C.C.A.Pa., 151 P.2d 311, cer¬ 
tiorari denied 66 S.Ct. 522, 327 U. 
S. 777, 90 L.Ed. 1005, rehearing 
denied 66 S.Ct. 701, 327 U.S. 816, 
90 L.Ed. 1039—Gangi v. D. A. 
Schulte, Inc., C.C.A.N.Y., 160 P.2d 
694, affirmed 66 S.Ct. 925, 328 U.S. 
108. 90 L.Ed. 1114—Fleming v. 
Post, C.C.A.N.Y., 146 P.2d 441, 158 
A.L.R. 1384—^Fleming v. Warshaw¬ 
sky & Co., C.C.A.I11., 123 P.2d 622— 
McNeal v. Central Greyhound 
Lines, .D.C.Ohio, 66 P.Supp. 581— 
Walling V. Livernois, D.C.Mich., 60 
P.Supp. 978—Bailey v. Karolyna 
Co., D.C.3Sr.Y., 50 P.Supp. 142—Rig- 
opoulos V. Kervan, D.C.N.Y., 47 P. 
Supp. 676—Hutchinson v. William 
C. Barry, Inc., D.C.Mass., 44 P. 
Supp. 829—Travis v. Ray, D.C.Ky., 
41 P.Supp. 6. 

Ala.—Cudahy Packing Co. of Alaba- 
ma V. Bazanos, 15 So.2d 720, 245 
Ala. 73. 

K.Y,—Easley v. Edgord Realty Corp., 
59 N.Y.S.Bd 241, 270 App.Div. 184, 
affirmed 68 N.E.2d 873, 296 N.Y. 
579. 

Tenn.—Piedler v. Potter, 172 S.W.2d 
1007, ISO Tenn. 176, 

Indncement for tLniou contract 
(1) The requirements of Fair La¬ 
bor Standards Act could not be cir- 
cumvented by mere recital tn re¬ 
lease that employees released em¬ 
ployer of liability for sums due un¬ 
der the act in order to induce employ¬ 
er to enter into a contract with la¬ 
bor Union governing future labor re- 
lations between employer and em¬ 
ployees.—Cassese v. Manufacturers 
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Trust Co., 46 N.Y.S.2d 621, 182 Misc. 
344. 

(2) A settlement between employ- 
ers and bargalning agent for em¬ 
ployees, providing for payment of in¬ 
creased wages in the future as a set¬ 
tlement of all claims for compensa¬ 
tion and damages under Fair Labor 
Standards Act, was not a valid agree¬ 
ment where it was not shown how 
much of the increased wage scale 
was for payment of compensatio^ 
due and how much may have result- 
ed from economic pressure by the 
bargaining agent, or how much came 
naturally on a rising wage scale 
market.—^Watkins v. Hudson Coal 
Co., C.C.A.Pa., 151 P.2d 311, certiorari 
denied 66 S.Ct. 522, 327 U.S. 777, 90 
L.Ed. 1005, rehearing denied 66 S.Ct. 
701, 327 U.S. 816, 90 L.Ed. 1039. 

To whom release givea 

The release of claim for overtime 
compensation aJnd liquidated damages 
under Fair Labor Standards Act ex- 
ecuted by plaintiff to owner of build- 
ing in which plaintiff was employed, 
even if effective, would not likewise 
discharge plaintiff^s claim against 
managing agents of the building.— 
Phelan v. Carstens, Linnekin &• Wil- 
son, 62 N.Y.S.2d 214, 187 Misc. 352. 

30. U.S.—Fleming v. Warshawsky & 
Co., C.C.A.IH., 123 F.2d 622. 

31. U.S.—Broughton v, Atlantic Co., 

D.C.Ga., 54 F.Supp. 185, affirm*ed 
in part and reversed in part on 
other grounds, C.C-A., 146 P.2d 

480, certiorari denied 65 S.Ct. 1021, 
324 U.S. 883, 89 L.Ed. 1433, re¬ 
hearing denied 65 S.Ct. 1182, 325 
U.S. 892, 89 L.Ed. 2004, certiorari 
denied 65 S.Ct. 1021, 324 U.S. 883, 

89 L.Ed. 1433, rehearing denied 65 
S.Ct. 1182, 325 U.S. 892, S9 L.Ed. 
2004, certiorari denied 65 S.Ct. 
1023, 324 U.S. 883, 89 L.Ed. 1433. 

32. U.S.—Gangi v. D. A. Schulte, 
Inc., C.C.A.M.Y., 150 P.2d 694, af¬ 
firmed 66 S.W. 925, 328 U.S, 108, 

90 L.Ed. 1114—Atlantic Co. v. 
Broughton, C.C.A.Ga,, 146 P.2d 480, 
certiorari denied 66 S.Ct. 1021, two 
cases, 324 U.S. 883, 89 L.Ed. 1433, 
rehearing denied 65 S.Ct. 1182, two 
cases, 325 U.S. 892, 89 L.Ed. 2004, 
certiorari denied Carthan v. Atlan¬ 
tic Co., 65 S.Ct. 1023, 324 U.S. 883, 
89 L.Ed. 1433, and Broughton v. 
Atlantic Co., 65 S.Ct. 1023, 224 U. 
S. 883, 89 L.Ed. 1433. 
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minimum compensation provided for by the act^s 
and to payment for overtimc.34 An employee may 
not, as a matter of law, by failing to report and 
collect for overtime hours, waive his right to over- 
time pay, if entitled thereto,®^ and an employee is 
entitled to recover for overtime worked by him re- 
gardless of any agreement or conspiracy between 
employer and employee to make a false record with 
reference to the number of hours worked.ss Pay¬ 
ment of less than the statutory wages due may not 
be sustained on the theory of an account stated.^^ 

As a general rule, in the absence of statutory pro- 
vision to the contrary, there can be no valid com- 
promise or settlement which would resuit in pay¬ 
ment of less than the amount required by statute, 
at least in the absence of a bona fide dispute as to 
the amount of the liability.^^ The existence of a 
controversy as to coverage of the act does not vali¬ 
date a compromise for less than the amount due un¬ 
der the actj^O and a dispute as to the constitution- 


ality of the act or hs application to certain em- 
ployees has been held merely a dispute concerning 
questions of law, with respect to validity of a set¬ 
tlement agreement.^^ So the good faith of the em¬ 
ployer in believing that the employment was not 
covered by the act does not afford a basis for a 
good-faith dispute between the parties so as to sup- 
port an agreement of accord and satisfaction.‘*2 

In order to constitute a valid compromise settle¬ 
ment of a dispute between employer and employee 
as to the number of hours worked by the employee, 
so as to bar action for unpaid overtime wages, the 
facts respecting the settlement must be ciear cut and 
definite, there must be a final meeting of the minds 
on the compromise, with full understanding of the 
dispute and the effect of the compromise, the settle¬ 
ment must be as to the number of hours worked, 
and the full benefits provided for by the act based 
on the hours so determined must flow from such 
settlementi3 Such a settlement may not be based 


33. U.S.—Travis v. Ray» D.C.Ky., 41 
F.Supp. 6. 

34. U.S.—Bloch V. Bell, D.C.Ky., 63 
F.Supp. S63, affirmed, C.C.A.» 152 
F.2d 962. 

111.—-Pinkley v. Allied Oil Corp. of 
IlL, 60 N.RSd 106, 325 Ill.App. 326. 
K.M.—Wilson Oil Co. v. Hardy, 164 
P.2d 209, 49 N.M. 3ST. 162 A.LJEL 
292. 

N.T.—Creno v. Caruso Produce Co., 
60 N.Y.S.Sd 134. 

Tex.—^D. & Ii. Production Co. v. * 
Cuniff, Civ.App., 165 S.W.2d 933, 
error dismissed. 

35. U.S.—Collins v. Burton-Dixie 
Corporation, D.C.S.C., 63 F.Supp. 
821. 

Proof of claim 

By failing to report and collect for 
overtime hours, an employee did not 
as a matter of law waive hia right 
to overtime pay under Fair Labor 
Standards Act, if entitled thereto, but 
court would consider such failure in 
determining weight of employee's 
testimony on issue respecting wheth- 
er employee had made satisfactory 
proof of claim for overtime.—Sauls 
V. Martin, D.C.S.C.. 46 F.Supp. 801. 

36. Ga.—^Butler v. Carter, 32 S.E. 
2d 808. 198 Ga. 754. 

37. U.S.—^De Pasquale v. Williams- 
Bauer Corp., C.C.A.N,T., 151 F.2d 
578. certiorari denied Williams- 
Bauer Corp. v. De Pasquale, 66 S. 
Ct. 1007, 328 U.S. 836, 90 L.Ed. 
1612. 

N.T.—Caperna v. Williams-Bauer 
Corporation, 47 N.Y.S.2d 328. 

88. U.S.—Guess v. *Montague, C.C.A. 
S.C., 140 P.2d 500—Black v. Rol- 
and Elee. Co., D.C.Md., 68 F.Supp. 
117—Vaden v. Raleighi County] 
Bank, D.C.W.Va., 66 F.Supp. 279. 


FaymexLt of wages is. future 

Where the identity of employees, 
seeking overtime wages and damages 
was established, their employment I 
was concededly covered by the act, 
the hours or terms on which they 
worked were not subject to serious 
dispute, and amount due under the 
act could be mathematically calcu- 
lated, a purported settlement previ- 
ously made by which employers 
agreed to pay certain wages in the 
future was not such a settlement 
as was valid under the act.—^Watkins 
V. Hudson Coal Ca, C.C.A.Pa., 151 F. 
2d 311, certiorari denied 66 S.Ct. 522, 
327 U.S. 777, 90 L.Ed. 1005, rehear- 
ing denied 66 S.Ct. 701, 327 U.S. 816, 
90 L.Ed. 1039. 

Approval by judge 
Approval of settlement of em¬ 
ployees" claims for minimum wages 
and liquidated damages by supreme 
court by which employer was ap- 
pointed a trustee merely constituted 
judicial sanction for payment of 
moneys by the trustee, and did not 
determine validity or binding effect 
of settlement, so as to render settle¬ 
ment a valid defense to employees' 
action to recover amount due under 
the act.—Cassese v. Manufacturers 
Trust Co., 46 K'.Y.S.2d 621, 182 Misc. 
344. 

39. U.S.—^Brooklyn Sav. Bank v. O'- 
Neil. N.Y., 65 S.Ct. 895, 324 U.S. 
697, 89 L.Ed. 1296, rehearing «denied 
65 S.Ct. 1189, 325 U.S. 893, 89 L. 
Ed. 2006—Dize v. Maddrix, N.Y., 
65 S.Ct. 896, 324 U.S. 697, 89 L.Ed. 
1296—Arsenal Bldg. Corp. v. Green- 
berg, N.Y., 66 S.Ct 895, 324 U.S. 
697, 89 L.Ed. 1296. 

Geuuiue dispute 

I In order to interpose a defense of 


release of a claim under the Fair La¬ 
bor Standards Act, there must be a 
genuine dispute conoeming the facts 
at issue in consideration for delivery 
of a release and payment of consid¬ 
eration set forth therein.—Phelan v. 
Carstens, * Linnekin & Wilson, 62 N. 
Y.S.2d 214, 187 Misc. 352. 

No dispute as to hours 
Where there was no dispute be¬ 
tween employer and employee as to 
employee’s hours of Work and they 
stipulated as to amount of overtime 
wages to which he would be entitled, 
if Fair Labor Standards Act applied 
to him, his action thereunder for un¬ 
paid overtime wages was not barred 
by any compromise or attempt to 
compromise between him and defend¬ 
ant employer.—Strand v. Garden Val- 
ley Telephone Co., D.G.Minn., 51 F. 
Supp. 898. 

40. U.S.—D. A, Schulte, Inc., v. 
Gangi, N.T., 66 S.Ct. 926, 328 U.S. 
108, 167 A.L.R. 208, 90 L.Ed. 1114 
—Guess v. Montague, C.C.A.S.C., 
140 P.2d 500. 

41. N.Y.—Cassese v. Manufacturers 
Trust Co., 46 N'.Y.S.2d 621, 182 
Misc. 344. 

42. U.S.—^Broughton v. Atlantic Co., 
D.C.Ga., 64 F.Supp. 185, affirmed in 
part and reversed in part on oth- 
er grounds, C.C.A., 14$ F.2d 480, 
certiorari denied 66 S.Ct. 1021, 324 
U.S. 883, 89 L.Ed. 1433, rehearing 
denied 65 S.Ct. 1182, 325 U.S. 892, 
89 L.Ed. 2004, certiorari denied 65 
S.Ct. 1021, 324 U.S. 883, 89 L.Ed, 
1433, rehearing denied 65 S.Ct 
1182, 326 U.S. 892, 89 L.Ed. 2004, 
certiorari denied 65 S.Ct. 1023, 324 
U,S. 883. 89 L.Ed. 1433. 

43. U.S.—Strand v. Garden Valley 
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on a legal dispute as to whether the empbyee should 
be considered to be working during certain hours in 
which the employee was on duty.^^ it has been 
held that the wage and hour division is to be con¬ 
sidered a party to any arrangements affecting wage 
payments between the employer and the employee 
in settlement of liability for overtime>5 

After an employee has had his full rights under 
the act adjudicated to a finality and ithose rights 
have been crystallized into a judgment, he is at lib- 
erty to take less than that judgment if he considers 
it to his advantage to do so>6 

EstoppeU As a general rule, liability to an em¬ 
ployee for unpaid minimum wages and overtime 
compensation may not be avoided on the ground of 
estoppel of the employee to. claim payment there- 
So the fact that the employer in reliance on a 
collective bargaining agreement calculated certain 
expenses, which could not be immediately changed, 
does not estop the employee to seek the recovery of 
unpaid overtime wages not provided for in such 
agreement.^^ Also the failure of employees to com- 
plain to the employer of the failure to compensate 
them for periods worked as required by the act 
does not estop them later to assert the right to such 
compensation,and it has been held that the accept- 
ance of payments of regular and overtime wages 


does not estop an employee to sue to recover the 
amount due him when he proves that he actually 
worked longer hours than those paid for.^® It has 
been held, however, that an employee who failed 
to make claim promptly for overtime compensation 
is estopped to assert such claim in an action against 
the employer under the act,5i and that, where the 
employee prepared and signed daily work reports 
showing only a negligible amount of overtime and 
permitted the employer to act thereon, without any 
knowledge of the falsity of such reports, the em¬ 
ployee is estopped subsequently to assert that such 
daily reports were incorrect and that he was enti- 
tled to additional overtime compensation for hours 
worked and not shown on the records.52 

b. Liability for Liquidated Damages 

In the absence of statutory provision to the contrary, 
the right to liquidated damages for failure to make timely 
payment of compensation required by the act may not 
validly be waived or released, and may not be compro- 
mised or settied for less than the full amount due under 
the act. 

Whether the statutory right to liquidated dam¬ 
ages granted under § 1 et seq of the Fair Labor 
Standards Act, 29 U.S.CA. § 201 et seq, may be 
waived or released depends on the intention of con- 
gress as manifested in the act^S In this respect 
the same policy considerations which forbid the 


Telephone Co., D.C.Minn., 61 F. 
Supp. 898. 

Beteution of chec3c 
Where telephone switchboard op¬ 
erator refused to agree with her em- 
ployer’s representative as to num- 
ber of hours she worked in addition 
to those spent at switchboard and 
refused to sign release of employer 
from further liability for wages or 
compromise agreement in settlement 
of her claim therefor, her retention 
of employer^s check for sum speci- 
fied therein and failure to cash it did 
not constitute such settlement of 
honest dispute respecting number of 
hours worked as to bind employee 
and bar her action under Fair Labor 
Standards Act for unpaid overtime 
wages.—Strand v. Garden Valley 
Telephone Co., supra. 

44. TJ.S.—Strand v. Garden Valley 
Telephone Co., supra. 

45. N.Y.—Schneider v. Sports Vo- 
gue, 36 N.Y.S.2d 341. 

46. TJ.S.—^Bracy v. Luray, D.C.Md., 
68 F.Supp. 701, 

laiability to pay 

Where, after entry of judgments 
against employer for overtime pay 
and liauidated damages, employer 
declared inability to pay because of 
insolvency, an agreement for settle¬ 
ment of the judgments for less than 


their amounts by payment in part 
immediately and the balance in 
monthly installments was valid.— 
Bracey v. Luray, C.C.A.Md., 161 F. 
2d 128. 

47. U.S.—Cox V. GatlifC Coal Co., D. 
C.Ky., 59 F.Supp. 882—Murray v. 
Koblesville Milling Co., B.C.Ind., 
42 F.Supp. 808, affirmed in part 
and reversed in part on other 
grounds C.C.A., 131 F.2d 470, cer¬ 
tiorari denied 63 S.Ct. 832, 318 U. 
S. 775, 87 L.Ed. 1145. 

N.Y.—Garrity v. Bagold Corporation, 
42 N.Y.S.2d 257, 180 Misc. 120, 
modified on other grounds 46 N.Y. 
S.2d 637, 267 App.Div. 353. 

48. X7.S.—Greenberg v. Arsenal Bldg. 
Corporation, D.C.N.Y., 50 F.Supp. 
700, modified on other grounds, C. 
C.A., 144 F.2d 292, reversed on 
other grounds 65 S.Ct. 895, 324 U. 
S. 697, 89 L.Ed. 1296—Bailey v. 
Karolyna Co., D.C.N.Y., 60 F.Supp. 
142. 

Operatlug costs of buUdings 

In building maintenance em¬ 
ployees* action under Fair’ Labor 
Standards Act, affirmative defense 
claimlng equitable estoppel in that 
in reliance on collective bargaining 
agreement and employees’ conduct, 
employers* calculated operating costs 
and determined rentals to be charged 
tenants and that rentsds could not be 
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changed during period of existing 
tenancy was insufficient.—^Rienzo v. 
City Bank Farmers Trust Co., 42 N. 
Y.S.2d 337, 180 Misc. 333, affirmed 
47 N.Y.S.2d 589, 267 App.Div. 890, 
appeal denied 48 N.Y.S.2d 471, 267 
App.Div. 954, appeal dismissed 66 N. 
E.2d 300, 293 N.Y. 690—Walsh v. 515 
Madison Avenue Corporation, 42 N. 
Y.S.2d 262, 181 Misc. 219, affirmed 
45 N.Y.S.2d 927, 267 App.Div. 756, 
affirmed 69 N.B.2d 183, 293 N.Y. 826. 
48. TJ.S.—Ballard v. Consolidated 
Steel Corp., D.C.CaI., 61 F.Supp. 
996—Greenberg v. Arsenal Bldg. 
Corporation, D.C.N.Y., 60 F.Supp. 
700, modified on other grounds, C. 
C.A., 144 F.2d 292, reversed on oth¬ 
er grounds 65 S.Ct. 895, 324 TJ.S. 
697, 89 L.Ed. 1296. 

N.Y.—^Drenne v. Mutual Life Ins. Co. 

of New York, 42 N.Y.S.2d 259. 
Wash.—Cannon v. Miller, 155 P.2d 
500, 22 W'ash.2d 287, 157 A.L.R. 530. 
50. tJ.S.—^Robertson v. Alaska 
Juneau Gold Min. Co., C.C.A.Cal., 
157 F.2d 876. 

61. Wash.—Cotton v. Weyerhaeuser 
Timber Co., 147 P.2d 299, 20 Wash. 
2d 300. 

52. U.S.—^Mortenson v. Western 
Light & Telephone Co., D.C.Iowa, 
42 F.Supp. 319. 

53. U.S.—Brooklyn Sav. Bank ▼. 
0*Neil, N.Y., 65 S.Ct 896. 324 U. 
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waiver of the right to basic minimum and overtime 
wages under the act, discussed supra subdivision a 
of this section, also prohibit waiver of the em- 
ployee’s right to liquidated damages.^^ According- 
ly, in the absence of statutory provision to the con- 
trary, it is generally held that the right to liquidated 
damages for failure to make timely payment of 
compensation required by the act may not validly 
be waived or released,^^ and may not be compro- 
mised or settled for less than the full amount due 
under the act^B Such a waiver or release does not 
bar a subsequent action for the statutory liquidated 


damages, at least in the absence of a bona fide dis- 
pute between the parties as to liability,57 and in this 
connection a controversy between the parties as to 
coverage of the act has been held not such a dis- 
pute as to permit a valid compromise for less than 
the full damages due.58 

In accordance with the foregoing rules, the pay¬ 
ment and acceptance of back minimum and over¬ 
time wages by an employee does not constitute a 
valid release or settlement of the employee's claim 
for an equal amount as liquidated damages, required 
to be paid under the act.59 The employer's lia- 


S. 6S7. 89 L.Ed. 1296, rehearinff 
denied 65 S.Ct. 1189, 325 U.S. S93, 
89 L.Ed. 2005—Dize v. Maddrix, N. 
Y., 65 S.Ct. 895, 324 U.S. 697, 89 L. 
Ed. 1296—Arsenal Bldg. Corp. v. 
Greenberg, N.Y., 65 S.Ct. 895, 324 
U.S. 697, 89 L.Ed. 1296. 
PeterminatioiL of intent 

In absence of evidence of specific 
congressional intent, court must re- 
sort to a broader consideration of 
legislative policy behind liquidated 
damage provision as evidenced by its 
legislative history and the provisions 
in and structure of the act; the elim- 
ination from a prodecessor bili of a 
provision prohibiting waiver of pro¬ 
visions of the Pair Labor Standards 
Act does not indicate congressional 
intent to allow employee to waive his 
claim to liquidated damages since 
such interpretation would nullify ef¬ 
fecti veness of the act; and the fact 
that the act does not prohibit an em¬ 
ployee from waiving his claim to 
liquidated damages does not indicate 
congressional Intent that employee 
may waive such claim because other 
federal statutes authorizing em- 
ployees to sue for wages or for dam¬ 
ages arising from injuries sustained 
in course of employment contain spe¬ 
cific provisions prohibiting waiver of 
rights under the acts involved, or 
provide means by which compromis- 
es and settlements can be approved, 
since congressional policy would be 
thwarted by permitting such waiv- 
ers.—Brooklyn Sav. Bank v. 0’Neil, 
KT., 65 S.Ct. 895, 324 U.S. 697, 89 
L.Ed. 1296, rehearing denied 65 S.Ct. 
1189, 325 U.S. 893, 89 L.Ed. 2005— 
Dize v. Maddrix, N.Y., 65 S.Ct. 895, 
324 U.S. 697, 89 L.Ed. 1296—Arsenal 
Bldg. Corp. V. Greenberg, N.T., 65 S. 
Ct. 895, 324 U.S. 697, 89 L.Ed. 1295. 

54. U.S.—Brooklyn Sav. Bank v. 
0'Neil, N.Y., 66 S.Ct 895, 324 U.S. 
697, 89 L.Ed. 1296, rehearing de¬ 
nied 65 S.Ct 1189, 325 U.S. 893, 89 
L.Ed. 2005—Dize v. Maddrix, N.T., 
65 S.Ct 895, 324 U.S. 697, 89 L.Ed. 
1296—^Arsenal Bldg. Corp. v. 
Greenberg, N-.Y., 65 S.Ct 895, 324 
U.S. 697, 89 L.Ed. 1296. 

The ffdlare to imxK^se criminal 
■Ukciiozui for violation of liquidated 


damage provision of the Fair Labor 
Standards Act or to authorize injunc- 
tion to prevent its violation does not 
manifest a difference in congress’ at- 
titude toward waiver of employee's 
right to basic statutory wage as 
compared with his right to liquidated 
damages since liquidated damages 
are collectable as private damages 
by employee for failure to obey same 
requirements as to wages which are 
punished and controlled, as far as 
the purely public interest is con- 
cerned, by criminal sanctlons and in- 
junction.—Brooklyn Sav. Bank v. 
0'Neil, N.Y., 65 S.Ct 895, 324 U.S. 
697, 89 L.Ed, 1296, rehearing denied 
65 S.Ct 1189, 325 U.S. 893, 89 L.Ed. 
2005—Dize v. Maddrix, N.Y., 65 S.Ct. 
895, 324 U.S. 697, 89 L.Ed. 1296— 
Arsenal Bldg. Corp. v. Greenberg, N. 
Y., 65 S.Ct 895, 324 U.S. 697, 89 L. 
Ed. 1296. 

TTniformity 

The prohibition of waiver of such 
claims accords with the congression¬ 
al policy of uniformity in the appli- 
cation of the provisions of the act 
to ali employers subject thereto un- 
less expressly exempted by the pro¬ 
visions of the act.—Brooklyn Sav. 
Bank v. CNeil, N.Y., 65 S.Ct 895, 
324 U.S. 697, 89 L.Ed. 1296, rehear¬ 
ing denied 65 S.Ct 1189, 325 U.S. 893, 
89 L.Ed. 2005—Dize v. Maddrix, N. 
Y., 65 S.Ct 895, 324 U.S. 697, 89 L.Ed. 
1296—Arsenal Bldg. Corp. v. Green¬ 
berg, N.Y., 65 S.Ct 895. 324 U.S. 697, 
89 L.Ed. 1296. 

55. U.S.—Gangi v. D. A. Schulte, 
Inc., C.C.A.N.Y., 150 F.2d 694, af- 
firmed 66 S.Ct 925, 328 U.S. 108, 
90 L.Ed. 1114, 167 A.L.R. 208— 
Fleming v. Post, C.C.A.N.Y., 146 F. 
2d 441, 158 A.L.R. 1384—Asselta v. 
149 Madison Ave. Corp., D.C.N.T., 
65 P.Supp. 385, afflrmed, C.C.A, 156 
F.2d 139, certiorari denied 67 S.Ct. 
124, 329 U.S. 764, 91 L.Ed. 658. 
N.Y.—^Phelan v. Carstens, Linnekin & 
Wilson, 62 N.Y.S.2d 214, 187 Misc. 
352—^Katz v. Pilm Metal Box Cor¬ 
poration, 47 N.T.S.2d 454, 181 Misc. 
812—^Hurewit* v. Henry Moss & 
Co., 49 N.Y.S.2d 106—Asaro v. Lili- 
enfeld, 36 N‘.Y.S.2d 802. 
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The right to liquidated damages is 
maadatory and cannot be bargained 
away by employees.—Strand v. Gar- 
den Valley Telephone Co., D.C.Minn., 
51 P.Supp. 898. 

ITecessity of brlngixLg suit 

Where employees had been com- 
pelled to bring their demands for 
overtime compensation to court be¬ 
cause of employer's refusal to pay 
after judgment in injunction suit by 
administrator requiring employer to 
recog»nize validity of claims, em¬ 
ployees could recover liquidated 
damages and attorney’s fees notwith- 
standing their* previous execution of 
releases of claims for penalties in 
consideration of payment of overtime 
wages.—Birbalas v. Cuneo Printing 
Industries, C.C.A.Ill., 140 P.2d 826. 

56. U.S.—Roland Elee. Co. v. Black, 
C.C.A.Md., 163 P.2d 417—Reid v. 
Solar Corp., D.C.Iowa, 69 P.Supp. 
626. 

Duty of court 

Regardless of settlement between 
alleged employer and employee of 
liability for overtime wages under 
Fair Labor Standards Act, it is duty 
of court to determine whether right 
to overtime wages existed as basis 
for recovery of penalty and counsel 
fees.—Katz v. Film Metal Box Cor¬ 
poration, 47 N.Y.S.2d 454, 181 Misc. 
812. 

57. U.S.—Brooklyn Sav. Bank v. 
0’Neil, N.Y., 65 S.Ct. 895, 324 U. 
S. 697, 89 L.Ed. 1296, rehearing de¬ 
nied 65 S.Ct. 1189, 326 U.S. 893, 89 
L.Ed. 2005—Dize v. Maddrix, N.Y., 
65 S.Ct 895, 324 U.S. 697, 89 L.Bd. 
1296—^Arsenal Bldg. Corp. v. Green¬ 
berg, N.Y., 65 S.Ct. 895, 324 U.S. 
697, 89 L.Bd. 1296—Robertson v. 
Alaska Juneau Gold Min. Co., C.C. 
A.Cal., 157 P.2d 876—Hutchinson v. 
William C. Barry, line., D.C.Mass., 
44 F.Supp. 829. 

58. U.S.—D. A. Schulte, Inc,, v. 
Gangi. N.Y., 66 S.Ct 925, 32S U.S. 
108, 167 A.L.R. 208, 90 L.Ed. 1114. 

58. U.S.—Atlantic Co. v. Broughton, 
C.C.A.Ga., 146 F.2d 480, certiorari 
denied 65 S.Ct 1021, two cases. 324 
U.S. 883, 89 L.Ed. 1433, rehearing 
denied 65 S.Ct 1182, two cases, 325 
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bility for unpaid compensation and liquidated dam- 
ages in an additional equal amount is a single and 
entire liability which is not discharged in toto by 
paying one lialf of it, even though the employer as- 
serts that he is not within the act.®^ 

A few decisions, however, have held that a claim 
for liquidated damages may be validly released or 
settled by agreement,®^ and may be a proper subject 
of accord and satisfaction,®^ where there has been 
full paymeht of.the amount due for minimum wa- 
ges and overtime compensation;®® but, where min¬ 
imum wages and overtime compensation have not 
been fully paid under a contract of accord and sat- 
isfaction, the contract is not valid as a release of the 
claim for liquidated damages.®^ 

§ 152. Women and Minors 

a. In general 

b. Construction and operation generally 
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c. Functions, authority, and decisions of 

commission 

d. Effect of violation 

a. In General 

Statutes providing for the establishxnent of minimum 
Wages for women and minors are generally held valid. 

Formerl}^, following a decision of the United 
States supreme court,®® statutes authorizing an ad¬ 
ministrative body to fix minimum wages for adult 
women measured by the amount necessary to meet 
the cost of living and to maintain them in good 
health and protect their raorals, and not exclusive- 
ly by the value and extent of the Services rendered 
by them or the necessities of the employer, were 
held invalid,®® although a statute providing for a 
minimum wage defined as one commensurate with 
the value of the Service or class of Service rendered 
or as one based solely on the reasonable value of 
the Services rendered was held not to come within 
the condemnation of such holdings.®'? 
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ir.S. 892, 89 L.Ed. 2004, certiorari 
denied Carthan v. Atlantic Co., 65 
S.Ct 1023, 324 U.S. 883, 89 L.Ed. 
1433, and Brougrhton v. Atlantic 
Co., 65 S.Ct. 1023. 324 U.S. 883, 89 
L.Bd. 1433—Rigopoulos v. Kervan, 
D.C.N.Y., 47 F.Supp. 576. 

N.T.-—0'Neil v. Brooklyn Sav. Bank, 
46 N.T.S.2d 631, 267 App.Div. 317. 
afflrmed 66 N.E.2d 269, 293 N.Y. 
666, afFirmed 65 S.Ct. 895, 324 U.S. 
697, 89 L.Ed. 1296, rehearingr denied 
65 S.Ct. 1189, 325 U.S. 893, 89 L.Ed. 
2005. 

Accord and satlsfaction 
The payment and acceptance of 
back minimum .and overtime wages 
by employees did not constitute an 
accord and satisfaction in respect 
of claim for liquidated damages pay- 
able under the Fair Labor Standards 
Act.—Fleming v. Post, C.C.A.N.Y., 
146 F.2d 441, 168 A.L.R. 1384—Assel- 
ta V. 149 Madison Ave. Corp., D.C.N*. 
Y., 65 F.Supp. 385, afflrmed, C.C.A., 
156 F.2d 139, certiorari denied 67 S. 
Ct. 124. 329 U.S. 764, 91 L.Ed. 658. 

Betention of money 
An employee’s retention of moneys 
paid her by employers under federal 
district court judgment, requiring 
restitution of unpaid minimum wa¬ 
ges and overtime compensation, in 
prooeeding for enforcemeint of Fair 
Labor Standards Act, did not consti¬ 
tute waiver of einployee’s vested 
right to recover liquidated damages 
under such act in state court aotion 
against employers.—Slaviu v. Trach- 
tenberg, 41 N.Y.S.2d 86, 180 Mlsc. 
324. 

eo. U.S.—Gangi' v. D. A. Schulte, 
Inc., C.C.A.N.Y., 160 F.2d 694. af- 


firmed 66 S.Ct. 925, 328 U.S. 108, 
90 L.Ed. 1114. 

61. U.S.—Guess V. Montague, C.C.A. 
S.C., 140 F.2d 500. 

K.Y.—Cassese v. Manufacturers 

Trust Co., 46 N.Y.S.2d 621, 182 
Misc. 344. 
iratiLre of dnty 

Only where the law imposes a pos¬ 
itive duty to pay should a settle- 
ment, which is ordinarily favored by 
the law, be held to be prohibited, and 
such duty is created by Fair Labor 
Standards Act only with respect to 
minimum wages and overtime com¬ 
pensation, and not with respect to 
liability for liquidated damages.— 
Cassese v. Manufacturers Trust Co., 
supra. 

62. U.S.—Atlantic Co. v. Broughton, 

C. C.A.Ga., 146 F.2d 480, certiorari 
denied 65 S.Ct, 1021, two cases, 324 
U.S,'883, 89 L.Ed. 1433, rehearing 

j denied 65 S.Ct. 1182, two cases, 325 
U.S. 892, 89 L.Ed. 2004, certiorari 
denied Carthan v. Atlantic Co., 65 
S.Ct. 1023, 324 U.S. 883, 89 L.Ed. 
1433, and Broughton v. Atlantic 
Co., 65 S.Ct. 1023, 324 U.S. 883. 89 
L.Bd. 1433. 

63. U.S.—Guess v, Montague, C.C.A. 
S.C., 140 F.2d 600—Clour v. Jones, 

D. C.Okl., 42 F.Supp. 700. 

Accord and satlsfaction 
Where payments in settlement of 
employer’s liability for minimum 
wages and overtime compensation 
are made under such circumstances 
as create an agreement of accord 
and satisfaction, the employee*s 
claim for liquidated damages on the 
amount glven in settlement is extin- 
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guished.—Atlantic Co. v. Broughton, 
C.C.A.Ga., 146 F.2d 480, certiorari 
denied 65 S.Ct. 1021, two cases, 324 U. 
S. 883, 89 L.Ed. 1433, rehearing de¬ 
nied 65 S.Ct, 1182, two cases. 325 U. 
S. 892, 89 L.Bd. 2004, certiorari de¬ 
nied Carthan v. Atlantic Co., 65 S.Ct 
1023, 324 U.S. 883, $9 L.Ed. 1433, and 
Broughton v. Atlantic Co., 65 S.Ct. 
1023, 324 U.S. 883, 89 L.Ed. 1433. 
Conslderation 

Where there was doubt in employ- 
er’s mind as to his liability for bal- 
ance of minimum wages, overtime 
compensation, and liquidated dam¬ 
ages, and employees were not claim- 
ing that employer was liable, pay¬ 
ment of balance due as minimum 
wages and overtime compensation 
was a sufficient consideration for re¬ 
lease of claim for liquidated dam¬ 
ages.—Guess V. Montague, C.C.A.S.C., 
140 F.2d 500. 

64- U.S.—Guess V, Montague, supra. 

65. U.S.—^Adkins v. Children^s Hos- 
pital, App.D.C., 43 S.Ct 394. 261 U. 
S. 525, 67 L.Ed. 785. 

39 C.J. p 225 note 37. 

66- U.S.—^Morehead v, People of 
State of New York ex rei. Tipaldo, 
N.Y., 56 S.Ct 918, 298 U.S, 587, 80 
L.Ed. 1347, 103 A.L.R. 1445, rehear¬ 
ing denied 67 S.Ct. 4, 299 U.S. 619. 
81 L.Ed. 456—^Donham v. West-Nel- 
son Mfg. Co., Ark,, 47 S.Ct 343, 273 
U.S. 657, 71 L.Bd. 825—^Murphy v. 
Sardell, Ariz., 46 S.Ct 22, 269 U.S. 
630, 70 L.Ed. 396. 

Kan.—Topeka Laundry Co. v. Court 
of Industrial Relations, 237 P. 1041, 
119 Kan. 12, 47 A.L.R. 208. 

67. U.S.—^Walker v. Chapman, D.C. 
Ohio, 17 F.Supp. 308. 
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Subsequently, however, the United States supreme 
court took a different view of such statutes and 
overruled the earlier cases,and laid down the 
rule, since followed by other courts, that a statute 
providing for a minimum wage for women and mi- 
nors sufficient to meet the cost of living and main- 
tain their health and morals is valid, even though 
such wage is not measured strictly by the value of 
the Services rendered.®^ Accordingly, statutes pre- 
scribing minimum wages required to be paid to wo¬ 
men and minor workers,^^ or, more specifically, au- 
thorizing administrative bodies or officials to make 
orders fixing a minimum wage for women as well 
as for minor workers,'^^ or penalizing discrimina- 
tion in wage rates between men and women under 
specified conditions,'^^ are usually held valid where 
they supply ample standards.73 A statute is not in- 


valid which provides for a "guaranteed** minimum 
wage for women who work any part of a week,'^^ 
where the amount of such minimum is to be meas¬ 
ured not only by the value and class of the Service 
rendered but also by the amount required to pro¬ 
vide adequate maintenance and to protect health. '^5 

h. Oonstmction and Operation Generally 

Statutes providing fop minimum wages for women 
and minors should be construed so as to effectuate their 
aims; the persons and occupations embraced by such 
statutes depend on their language and terrns. 

Although statutes providing for minimum wages 
for women and minors, being penal, require a striet 
construction,^® they should nevertheless be con¬ 
strued so as to effectuate as far as possible the pur- 
poses for which they are enacted,'^^ namely, the es- 
tablishment of fair wage rates'^8 and the protection 


68. U.S.—West Coast Hotel Co. v. 
Parrish, Wash., 67 S.Ct. 678, 300 
U.S. 379, 81 Lr.Ed. 703, 108 A.L.R. 
1330. 

Beason fox decislojL 

The reasonableness of the exercise 
of the protective power of the state 
thpough enactment of minimum wage 
laws must be determined in light of 
economic conditions.—^West Coast 
Hotel Co. V. Parrish, supra. 

69. U.S.—West Coast Hotel Co. v. 
Parrish, supra. 

H.T.—^Mary Lincoln Candies v. De¬ 
partment of Labor, 45 N.E.2d 434, 
289 N.Y. 262, 143 A.L.R. 1078, mo- 
tion denied 50 N.E.2d 99, 290 N.Y. 
760—People, on Information of Sie- 
gel V. Weingrad, 26 N.T.S.2d 841. 
Ohio.—Strain v, Southerton, 62 N.B. 
2d 633, 76 Ohio App. 435, affirmed 
74 N.B.2d 69, 148 Ohio St, 153. 
Pa.—In re Pisher, 23 A.2d 878, 344 
Pa. 96, 

Propex ezexclse of poUoe power 
U.S.—^Westenn Union Telegraph Co. 
v. Industrial Commission of Minne¬ 
sota, D.C.Minn., 24 P.Supp. 370. 
Okl.—^Associated Industries of Okla- 
homa V. Industrial Welfare Com¬ 
mission, 90 P.2d 899, 185 Okl. 177. 
Utah.—McGrew v. Industrial Com¬ 
mission, 85 P.2d 608, 96 Utah 203. 

70. Ark.—State v. Crowe, 197 S.W. 
4, 130 Ark. 272, L.R.A.1918A 567, 
Ann.Cas.lSlSD 460. 

“What can be closer to the public 
interest than the health of women 
and their protection from unscrupu- 
lous and overreaching employers? 
And if the protection of women is a 
legltimate end of the exercise of 
state power, how can it be said that 
the requirement of the payment of a 
minimum wage fairly fixed in order 
to meet the very necessities of ex- 
istence is not an admissible means to 
that end?’'—West Coast Hotel Co. v. 
Parrish, Wash., 67 S.Ct 678, 586, 300 


U.S. 379, 81 L.Ed. 703, 108 A.L.R. 
1330. 

71. Cal.—^People v. Johnson, 109 P. 
2d 770. 42 Cal.App.2d Supp. 827. 

Ky.—^W. W. Mac Co. v. Teague, 180 S. 

W.2d 387, 297 Ky. 475. 

Minn.—-Tepel v. Sima, 7 K.W.2d 632, 
213 Minn. 526. 

N.Y.—People, on Information of Sie- 
gel V. Weingrad, 26 N.Y.S.2d 841. 
Ohio.—Strain v. Southerton, 74 N.B. 

2d 69, 148 Ohio St. 153. 

Pa.—Petition of Fisher, Com.Pl., 51 
Dauph.Co. 284, affirmed In re Fish¬ 
er, 23 A.2d 878, 344 Pa. 96. 

Utah.—McGrew v. Industrial Com¬ 
mission, 85 P.2d 608, 96 Utah 203. 
39 C.J. p 224 note 36. 

Begtilations held valid 

(1) The adoptiorn of order, pro- 
hibiting employers from including 
female and minor restaurant em- 
ployees’ tips as part of their legal 
minimum wages fixed by such order, 
was within power and authority del- 
egated to commission by statute au- 
thorizing it to fix wages of women 
and minor employees adequate to 
meet necessary cost of proper living 
and sustain their health aind welfare. 
—California Drive-In Restaurant 
Ass’n V, Clark, 140 P.2d 657, 22 Cal. 
2d 287, 147 A.L.R. 1028. 

(2) Under the Minimum Wage Law 
a mandatory order forbidding the 
working of any woman or minor un¬ 
der eighteen years of age more than 
seven hours per day or forty-two and 
one-half hours per week or pay of 
less than sixteen dollars per week 
was not objectionable as failing to 
distinguish between minors and 
adults or between women and boys 
under eighteen years of age.—Mc¬ 
Grew V. Industrial Commission, 85 P. 

j 2d 608, 96 Utah 203. 

72. Mich.—St. John v. General Mo¬ 
tors Corporation, 13 N.W.2d 840, 
308 Mich. 333—General Motors 

742 


Corporation v. Read, 293 N.W. 751, 
294 Mich. 558, 130 A.L.R. 429. 

73. Ky.—Young v. Willis, 203 S.W. 
2d 5, 305 Ky. 200. 

N.Y.—People, on Information of Sie- 
gel V. Weingrad, 26 N.Y.S.2d 841. 
Ohio.—Strain v. Southerton, 74 N. 

E.2d 69, 148 Ohio St. 153. 

Okl.—Associated Industries of Okla- 
homa V. Industrial Welfare Com¬ 
mission, 90 P.2a 899, 185 Okl. 177. 
Pa.—In re Pisher, 23 A2d 878, 844 
Pa. 96. 

Utah.—McGrew v. Industrial Com¬ 
mission, 85 P.2d 608, 96 Utah 203. 

74. N.Y.—People, on Informatioin of 
Siegel V. Weingrad, 26 N.Y.S.2d 
841. 

75. N.Y.—^Mary Lincoln Candies v. 
Department of Labor, 45 N.E.2d 
434, 289 N.Y. 262, 143 A.L,R. 1078, 
motion denied 60 N.E.2d 99, 290 N. 
Y. 760. 

76. 111.—People v. Maggi, 33 N.E.2d 
925, 310 ni.App. 101, affirmed 39 N. 
E.2d 317, 378 111. 695. 

77. 111.—People v. Maggi, 39 N.E.2d 
317, 378 111. 595. 

Mich.—St. John v. General Motors 
Corporation, 13 N.W.2d 840, 808 
Mich. 333. 

^*May” construed as ‘<shall” 

The word "may,” as used in that 
part of the statute declaring what 
the administrative body or official 
“may” take into account, ’‘may” be 
guided by, or *‘may” coaisider in es- 
tablishing a minimum fair wage, 
should be interpreted as meaning 
“shall” in order to carry out the pur- 
poses of the statute. 

Ohio.—Strain v. Southerton, 74 N.E. 

2d 69, 148 Ohio St. 153. 

Pa.—In re Pisher, 23 A.2d 878, 344 
Pa. 96. 

7a N.Y.—^People, on Inf. of Shaffer, 
I V, Curiale, 12 N.Y.S.2d 464, 171 
1 Misc. 264. 



56 C.J.S. 


MASTEB AND SERTANT 


of women and minors in their employment against 
exploitation and greed.'^^ The term “minimum 
wage/' as used in such a statute, means the least 
wage on which an ordinary individual can be self- 
sustaining and obtain the ordinary requirements of 
life;^^ and it has been said that minimum wage 
legislation does not contemplate the establishment 
of a wage scale for those who earn more than the 
minimum necessary for the preservation of heaith 
and morals.S^ The construction of administrative 
rules and regulations is governed by the usual rules 
applicable to the construction of statutes.^^ 

Occupations or establishments ivithin statutes, 
Except where the statute otherwise provides, all 
occupations in which women and children are em- 
ployed come within the minimum wage provisions.^3 
However, unless the statute so requires, it is not 
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mandatory on the board or officiai or other admin¬ 
istrative body to take jurisdiction of all employees 
in the state coming within the purview of the stat¬ 
ute and the question whether or not a particu- 
lar occupation or establishment comes within the 
statute or within an order or regulation of the com- 
mission or board is determined by the usual rules 
of construction.85 

Persons within statute. In determining what per- 
sons are included within the protection of such stat¬ 
utes, it has been said that the statutes are designed 
to reach occupations which furnish the substantial 
livelihood to workers therein and consume their or¬ 
dinary Work period, and that they do not include 
workers who do some slight or intermittent daily 
or weekly Service but the mere fact that a work- 
er’s Service is periodic or recurrent rather than reg- 


79. 111.—People v. Maggl, 39 K'.E.2d 
317, 378 111. 595. 

—St John ^ V. General Motors 
Corporation, 13 N.W.2d 840, 308 
Mich. 333. ' 

80. Okl.—A^ssociated Industries of 
Oklahoma v. Industrial Welfare 
Commission, 90 P.2d 899, 185 Okl. 

. 177. 

81. Okl.—^Associated Industries of 
Oklahoma v, Industrial Welfare 
Commission, supra. 

82. Wash.—Ferher v, Wisen, 82 P. 
2d 139, 195 Wash. 603. 

Orders as to sTratoltles 

(1) The statute reguiring employ- 
ers to post notices that gratuities 
given their employees by patrons go 
to employer and are not shared by 
employees or notices of extent to 
which such grratulties are shared be- 
tween employers and employees did 
not Impliedly annui commission’s or¬ 
der prohibiting restaurant operators 
from iincluding tips or gratuities re- 
ceived by their female and minor 
employees as part of legal minimum 
wages fixed by such order, as such 
statute and order were not irreconcil- 
able, but entirely harmonious.—Cali- 
fornia Drive-In Restaurant Ass’n v. 
Clark, 140 P.2d 657, 22 Cal.2d 287, 147 
A.L.R. 1028. 

(2) An agreement between em¬ 
ployer and employee that employee 
shall give employee's tips or parts 
thereof to employer is lawful con- 
tract and not in conflict with man¬ 
datory order of department of in¬ 
dustrial relations, division of mini¬ 
mum wage, that tips or other gratui¬ 
ties shall not be considered wages.— 
Setree v. Falkner, Ohio App., 50 N. 
E.2d 413. 

as used in wage order, de- 
fined.—Greco v. Moosbrugger, Ohio 
App., 42 N.E.2d 211, 213. 


83. Minn.—Tepel v. Sima, 7 NW.2d 
632. 213 Minn. 626. 

84. K.D.—Pagel v. Trinity Hospita! 
Ass’n, 6 N.W.2d 392, 72 N.D. 262. 

85. Cal.—^Hutchison v. Clark, 153 P. 
2d 796, 67 Cal.App.2d 155. 

111.—People V. Maggi, 33 N.B.2d 925. 
310 I11.APP. ‘lOl, affirmed 39 N.E.2d 
317, 378 111. 595. 

Minn.—Tepel v. Sima, 7 N.W.2d 532, 
213 Minn. 526. 

N.D.—^Pagel v. Trinity Hospital 
Ass’n, 6 N.W.2d 392, 72 N.D. 262. 
Beauty culture operator 
Order of commission promulgated 
under minimum wage law, which 
fixed minimum wage for ‘"operators'" 
in beauty culture industry and pro- 
vided that beauty industry should 
include work ordinarily performed in 
"beauty parlors and similar estab¬ 
lishments," was inapplicable to in¬ 
structor In beauty school, even 
though she was qualified as an op¬ 
erator.—McDonald v. Goddard, 98 P. 
2d 1074, 2 Wash,2d 553. i 

Latmdry 

A woman who performed all the 
duties of a laundry worker in estab¬ 
lishment consisting of laundry and 
dry-cleaning departments operated 
by employer under the same roof but 
in separate rooms was "employed in 
a laundry," within statute providing 
that a woman thus employed shall 
receive compensation at double her 
regular rate of pay for work in ex- 
cess of nine hours per day.—Camp¬ 
bell Cleaning & Dye Works v. Porter, 
Tex.Civ.App., 183 S.W.2d 253, error 
refused. 

Public honsekeeping establishment 
• (1) Hotels, restaurants, and inins 
are "public housekeeping establish¬ 
ments" within order flxing minimum 
weekly wages for women employees 
of such establishments, since the 
main purpose of such institutlons is 
to furnish food, shelter and enter- 
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tainment to guests.—Pagel v. Trinity 
Hospital Ass’n, 6 N.W.2d 392, 72 N. 
D. 262. 

(2) A hospital is not a "public 
housekeeping establishment" within 
order fixing minimum weekly wages 
for women employees in such estah- 
lishments, notwithstanding that hos^ 
pital must serve food to Its patients 
as an incident to their treatment, 
since the main purpose of a "hospi¬ 
tal" is to care for and give medical 
attention to patients, and it is an in- 
stltutlon in which the sick and in- 
Jured are cared for, and not a place 
where people go for food aind enter- 
tainment—^Pagel v. Trinity Hospital 
Ass’n, supra. 

Bestauraat 

A drugstore soda fountain at which 
proprietor dispensed ice cream, sodas, 
Soft drinks, cakes, and cookies, and 
packaged crackers aji’d candy was 
not a "restaurant" covered by order 
promulgated under minimum wage 
law fixing minimum wages to be paid 
to minors engaged in establishments 
at occupations relatlng to the fur- 
nishing of food.—Greco v. Moosbrug¬ 
ger, Ohio App., 42 N'.E.2d 211. 

88. Minn.—Miller TeL Co. v. Mini¬ 
mum Wage Commn., 177 N.W. 341, 

146 Minn. 262. 

Wash,—Sparks v. Moritz, 261 P. 583, 

141 Wash. 417. 

‘Tn the application of the law, cas¬ 
es in the twilight zone between in¬ 
termittent and regular employment 
may occasionally arise, and it may be 
that employers very near the divid- 
ing line will be acting under prac- 
tically the same conditions as .those 
on the other side of it; but we must 
look to general results and practical 
division and leave to the courts the 
duty of fairly and reasonably apply- 
ing the distinction between intermit¬ 
tent and regular employment"—Te¬ 
pel V. Sima, 7 N.W.2d 532, 537, 213 
Minn. 626. 



§ 152 


MASTEB AND SERVANT 


56 aj;s. 


ular or constant does not exclude such worker, so 
long as the work is not also casual.S7 Such statute 
has been held applicable to ali women without re- 
spect to their married or economic status it does 
not exclude a married woman living with, and part- 
ly supported by, her husband.^^ A constitutional 
provision for the establishment of minimum wages 
for women and minors has been held to contemplate 
the relationship of employer and employee,^^ and 
women who do not come within the category of 
employees in this sense cannot be included within 
the operation of a statute or administrative order 
adopted pursuant thereto.^^i Where the relationship 
between the parties is essentially that of master and 
servant, the master cannot escape the minimum 
wage requirements by designating the relationship 

a partnership.92 

c. Functions, Authority, and Decisions of Oom- 
mission 

The functions of a commission authorized to fix 
minimum wage pates for women and minors pursuant 
to statute have been held administrative rather than 
Judicia! or legislative; and the nature and extent of Its 
duties and authority, as weii as the operation and ef- 
fect of its decisions, depend on the particuiar statute 
Invoived. 

A minimum wage commission under a statute pro- 
viding for the establishment of minimum wages for 


women and minors has been held to be an admin¬ 
istrative body to which neither legislative nor ju- 
dicial powers are delegated.^s Where the statute 
so provides, it is the commissiones duty to investi¬ 
gate and ascertain the w^ages being paid to women 
and minors in the various occupations and, wherev- 
er necessary, to fix a minimum wage adequate to 
meet the statutory requirements;^^ but the com¬ 
mission has no arbitrary discretion or the power 
to make arbitrary discriminations, imposing mini¬ 
mum wages and other regulations on some Indus¬ 
tries and occupations and omitting them from oth- 
ers, according to the dictates of whim or caprice.95 
Where the administrative body is authorized to fix 
a minimum wage sufficient to meet the cost of liv¬ 
ing and maintain health, the fact that such mini¬ 
mum is not to be measured strictly by the amount 
or value of the Services rendered does not give such 
body unlimited authority; its order must be rea- 
sonably fit for the enforcement of the policy of the 
statute under the circumstances of, the particuiar 
employment.^® Where the statute does not pre- 
scribe the unit of time for which the minimum wage 
shall be fixed, it has been held proper to fix a week- 
ly minimum wage and the fact that an order fix- 
ing such a wage rate in effect “gnarantees^' every 
worker who begins the week the weekly minimum 
wage does not invalidate it.^^ 


87. Minn.—Tepe! v. Sima, supra. 
Kourly rate for part-time worker 

An order providing- minimum hour- 
ly wage for work performed during 
week by women or minor apartme«nt 
house employees employed for less 
than forty-eight hours during any 
one week, contemplates an intermit¬ 
tent, and not ■ a full-time, employ- 
ment, such as one where a woman is 
hired to work for fewer hours than 
eight each day and for fewer hours 
than forty-eight each week and 
where, after such Services have been 
performed, her time is her own and 
she thereafter owes no further duty 
to her employer.—Evans v. Hart- 
mann, 105 F.2d 717, 5 Wash.2d 434. 

88. Minn.—Tepel v. Sima, 7 N.W.2d 
532, 213 Minn. 626. 

89- Minn.—^Tepel v. Sima, supra. 

90. Cal.—^Hutchison v. Clark, 153 P. 
2d 796, 67 Cal.App.2d 155. 

91. Cal.—^Hutchison v. Clark, supra. 

92. ■ N.Y.—^People, pn Inf. of Shaffer 
V. Curiale. 12 N.T.S.2d 464, 171 
Misc. 264. 

93. Mkin.—^Mlller Tei. Co. v. Mini¬ 
mum Wage Commn., 177 N.W. 341, 
145 Minn. 262. 

94. Cal.—^People v. Johnson, 109 P. 
2d 770, 42 <:5al.App.2d Supp. 827. 

Minn.—Martin v. Wolfson, 16 3Sr.W.2d 
884, 218 Minn. S57. 


IT.T.—^People, on Information of Sie- 
gel V, Weingrad, 26 N.T.S.2d 841. 
XSmployeris duty respecting records 
The provision relating to the em- 
ployer’s duty respectiing records of 
wages paid was enacted in order that 
commission might determine condi- 
tions in establishments employing 
women and minors.—^People, on Inf. 
of Shaffer v. Curiale, 12 N.T.S.2d 464, 
171 Misc. 264. 

Power to provide safeguards 

The commissiones power to provide 
safegruards to insure emplovees' re- 
ceipt of their minimum wages and 
preveint evasion and subterfuge is 
“implied power’* flowing from power 
delegated to commission hy statute 
to fix minimum wages.—California 
Drive-In Restaurant Ass'n v. Clark, 
140 P.2d 657, 22 Cal.2a 287, 147 
R, 1028. 

95. Cal.—^People v. Johnson, 109 P. 

2d 770, 142 Cal,App.2d Supp. 827. 
98. N.T.—Mary Lincoln Candies v. 
Department of Labor, 45 N’.E.2d 
434, 289 N.T. 282, 143 A.L.R. 1078, 
motion denied 50 N.E.2d 99, 290 N. 
T. 760. 

Ohio.—Strain v. Southerton, 62 N'.E. 
2d 633, 75 Ohio App. 435, afflrmed 
74 N.B.2d 69, 148 Ohio St. 153. 
Order held reasosable 
Wage order reqtuiring payment of 
minimum of ten dollars to any minor 
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employee of either sex, or any adult 
female employee, who "works three 
days or less in any week during peak 
period in confectionery industry and 
a minimum of seven dollars a week 
to any such employee who works two 
days or less in any week during the 
dull period in that industry is rea- 
sonable and is authorized by statute 
relating to minimum wages for wo¬ 
men and minors.—Mary Lincoln Can¬ 
dies V. Department of Labor, 45 N. 
E.2d 434, 289 N.Y. 262, 143 A.L.R. 
1078, motion denied 50 N'.E.2d 99, 290 
N.Y.'760. 

97. N.Y.—Hutchins v. Departmeat 
of Labor of New York, 18 N.Y.S.2d 
656, 173 Misc. 924, appeal dismissed 
47 N.Y.S.2d 615. 

98. N.Y.—Mary Lincoln Candies v. 
Department of Labor, 45 N.E.2d 
434, 289 N.Y. 262, 143 A.L.R. 1078, 
motion denied 50 N.E.2d 99, 290 N. 
Y. 760. 

Beason for rule 

*Tn a sense the order does fix a 
guaranteed wage since its enforce¬ 
ment would necessarily resuit in a 
situation where every worker who 
began work at the beginning of any 
week . . . would be ‘guaran¬ 
teed' a minimum week*s pay, . . . 

But a minimum hourly or daily wage 
would have the same eifect for those 
l^eriods, respectively, since a mini- 
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Although a statute authorizing an industrial com- 
nission to fix a minimum wage intends a separate 
investigation and determination for women and mi- 
nors,^^ it does not follow that the minimum wage 
for each must be different, and an order thereunder 
is not invalid bccause it fixes the same minimum 
wage for both.^ Such statutes have been held to 
intend that the minimum rate shall be based on the 
nature of the particular occupation and not to au- 
thorize a blanket minimum for women or minors, 
operative on all, without regard to wage conditions 
in the different occupations,^ and, where the act 
contemplates that, because of differences in living 
costs, the minimum may not be uniform throughout 
the state, an order is not invalid because it makes 
a distinction between cities based on the number of 
inhabitants.3 Nevertheless, the commission may in¬ 
vestigate all occupations together and make one or¬ 
der applying to **each and every occupation,” pro- 
vided the conditions warranting the fixing of a 
minimum wage in each such occupation are found 
to exist.^ An order of the commission is not in¬ 
valid because it fixes a different minimum for suc¬ 
cessive periods of Service during the period of 
learning or apprenticeship nor does the fact that 
an order fixing minimum wages does not specifical- 


ly prescribe the period during which employees 
might be treated as ^‘learners” or ^'apprentices’’ 
render such order void.® 

In order to make the commissiones order effec¬ 
tive, fundamental procedural requirements must be 
observedJ Thus, there must be a full and public 
hearing,^ and a substantial compliance with manda- 
tory statutory provisions requiring noti ce of hear- 
ings.9 There must be proper evidence to support 
the findings of fact;^o and, at least under some stat¬ 
utes, there must be findings embracing the facts 
needed to sustain the order,^^ although it has been 
held that a minimum wage order is neither void nor 
voidable because unsupported by formal recitals or 
findings of fact, in the absence of such a require- 
ment in the statute.^^ There must be substantial 
compliance with a statutory provision requiring 
that a copy of the order of the commission be 
mailed to each employer affected as far as it is 
practicable.^^ 

Review of decisions. In a review of the orders 
of the commission the court is limited to a review 
of such as are made without jurisdiction, or under 
a mistake in the interpretation of the law, or which 
are so arbitrary or unreasonable as to deprive one 


mum wag-e fixed by the day would 
guarantee the worker a day's wage 
for every day in which he worked 
at all—likewise as to an hourly min¬ 
imum. ... In this sense, every 
minimum wage is a ‘guaranteed’ 
wage for some period of time and to 
say that this makes the wage statute 
or wage order invalid, would be to 
say that all minimum wage legisla- 
tion is invalid.”—^Hutchins v. De¬ 
partment of Labor of New York, 18 
N.Y.S.2d 666, 668, 173 Misc. 324,. ap- 
peal dismissed 47 N.Y.S.2d 616. 

99. Minn.—Miller Tei. Co. v. Mini¬ 
mum Wage Commn., 177 N.W. 341, 
145 Minn. 262. 

Wash.—Spokane Hotel Co. v. Young- 
er, 194 P. 595, 113 Wash. 359. 

1. Minn.—Miller Tei. Co. v. Mini¬ 
mum Wage Commn., 177 N.W. 341, 
145 Minn. 262. 

2. Cal.—People v. Johnson, 109 P.2d 
770, 142 Cal.App.2d Supp- 827. 

Minn.—Martin v. Wolfson, 16 N.W. 
2d 884, 218 Minn. 557—Tepel v. Si¬ 
ma, 7 N.W.2d 532, 213 Minn. 526— 
Miller Tei. Co. v. Minimum Wage 
Commn., 177 N.W. 341, 145 Minn. 
262. 

3. Minn.—Miller Tei. Co. v. Mini- 
.mum Wage Commn., supra. 

4. Minn.—Tepel v. Sima, 7 N.W.2d 
532, 213 Minn. 526. 

Presumption 

The fact that commission in pro¬ 
mulgat ing minimum wage order re- 


lating to women did not investigate 
any particular occupation, but made 
a blanket investigation of all occupa¬ 
tions, did not invalidate order, in 
view of presumption of existence of 
facts justifying specific exercise of 
authority by an administrative tribu¬ 
nal.—Martin v. Wolfson, 16 N.W.2d 
884, 218 Minn. 557. 

5. Minn,—Williams v. Evans, 165 N. 
W. 495, 139 Minn. 32, L.R.A.1918P 
542, rehearing denied 166 N.W. 504, 
139 Minn. 32, L.R.A.1918F 542. 
e. Minn.—^Miller Tei. Co. v. Mini¬ 
mum Wage Commn., 177 N.W. 341, 
145 Minn. 262. 

7. Utah.—McGrew v. Industrial 
Commission, 85 P.2d 608, 96 U1:ah 
203, 

S. Utah.—^McGrew v. Industrial 
Commission, supra. 

9, Cal.—People v. Johnson, 109 P.2d 
770, 42 CaLApp.2d Supp. 827. 
Publication 

Statute authorizing fixing by com¬ 
mission of minimum wages for wo¬ 
men and minors employed in indus- 
try, providing that notice of hearing 
' by commission shall be given by .ad- 
vertisement in at least one newspa- 
per published in specified cities in 
the state, impliedly required that 
purpose of the hearing should be 
stated in the notice.—^People v. John¬ 
son, supra 

Certainty of notice , . 

Notice that purpose of hearing by 
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commission was to rescind, amend, 
or alter orders relating to *‘unclassi- 
fied occupations" and that minimum 
wages paid to women and minors 
would be considered was too vague 
and uncertain to support any hearing 
or order, since “unclassified" merely 
means not classifled and "classified” 
means grouped in classes, and the 
term "unclassified occupations" 
standing alone would have little, if 
any, significance as a means of giv- 
ing notice.—People v. Johnson, supra, 

10. Utah.—^McGrew v. Industrial 
Commission, 85 P.2d 608, 96 Utah 
203. 

11. Utah.—McGrew v. Industrial 
Commission, supra. 

12. Minn.—Martin v. Wolfson, 16 N. 
W.2d 884, 218 Minn. 557. 

Necessity of flnding on face of order 
Where trial court found that every 
act required by statute to be done hy 
commission in promulgatioji and 
adoption of order was done within 
time and in manner and form re¬ 
quired by statute, fact that no find- 
ing by commission that wages fixed 
were adequate to meet costs of prop¬ 
er living, as specified in statute, ap- 
peared on face of order did not in¬ 
validate it.—California Drive-In Res¬ 
taurant Ass*n V. Clark, 140 P.2d 657, 
22 Cal.2d 287, 147 A.L.R. 1028. 

13. Minn.—State v. Allyn, 1$4 N.W. 
787, 160 Minn. 123. 
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of the guaranteed protection of his property 
rights.^^ A determination by the commission or 
hoard within the limits of its authority and duly 
arrived at on substantial compliance with pro- 
cedural requirements and sufiSciently supported by 
the evidence will not be disturbed on appeal^s 
Such an order cannot be collaterally attacked ex- 
cept on jurisdictional or constitutional grounds.^® 

d. Effect of Violation 

Violations of minimum wage requirements are, un¬ 
der some statutes, punishable as misdemeanors; a vi- 
olation of such requirements may give rise to a cause 
of action for damages or for the difference between the 
amount paid and the amount that shouid have been 
paid. 

The statutes in a mimber of jurisdictions de- 
nounce violations of minimum wage requirements 
as to women and minors as misdemeanors.^'^ Such 
statutes have been held valid;^^ and their construc- 
tion and operation are governed by the usual rules 
applicable to criminal statutes.^^ Under a statute 
penalizing discrimination against women employees, 
it has been held that w^omen who have suffered 
iinancial damage by reason of such discrimination 
may maintain an action at law to recover such dam¬ 
ages and some statutes expressly authorize a re- 
covery in a civil action of the full amount of the 
minimum wage less any amounts actually paid, to- 
gether with costs and reasonable attorney’s fees,2i 


notwithstanding the employee^s agreement to work 
for less than the minimum wage.^^ 

§ 153. Public Employees; Employees on 

Public Works 

a. Under state laws 

b. Under federal statutes 

a. Under State Laws 

(1) In general 

(2) Operation and effect generally 

(3) Determination of prevailing rate 

(4) Remedies 

(1) In General 

Statutes providing that pubifc employees or em¬ 
ployees on public Works shait be paid no less than a 
stated minimum or no less than the prevailing rate 
for similar work are generally heFd vaiid, and, except 
for penai provisions therein, shouid be liberally con- 
strued. 

In a number of jurisdictions, under statutory pro¬ 
visions to such effect, designated classes of public 
employees or of employees engaged on public works 
are required to be paid at a rate not less than a 
stated or ascertainable minimum or not less than the 
prevailing rate for similar work in the same local- 
ity.23 While particular statutes of this character 
have been held invalid for various reasons,^^ it is 
generally held that such statutes are vaiid as being 


14. Minn.—Mlller Tei. Co. v. Mini¬ 
mum Wage Commn., 177 N.W. 341, 
145 Minn. 262, 

Z&ecord on appeal 

Pa.—Petition of Pisher, 44 Pa.Dist.* 
& Co. 152, 62 Dauph.Co. 38. 
Bemand to "board for further con- 
sideration.—Mary Lincoln Candies v. 
Department of Labor, 23 N.T.S.2d 
626, 175 Misc. 399, afflrmed 34 K.Y.S. 
2d 335, 263 App.Div. 1058, reversed 
on other grounds 45 N.E.2d 434, 289 
N.T, 262, 143 A.L.R. 1078, motion de- 
nied 60 N.B.2d 99, 290 N.T. 760, 

15. N.T.—A. W. A. Pharmacy v. 
Miiler, 59 N.Y.S.2d 495, 270 App. 
Div. 783. 

16. Minn.—^Martin v. Wolfson, 16 N. 
W.2d 884, 218 Minn. 557. 

17. Mich.—St. John v. Geineral Mo¬ 
tors Corporation, 13 N.W.2d 840, 
SOS Mich. 333—General Motors Cor¬ 
poration V. Read, 293 N.W. 751, 294 
Mich. 558, 130 A.L.B. 429. 

N.T.—People, on Information of Sie- 
gel V. Weingrad, 26 N.Y.S.2d 841. 

18. Mich.—Osner.tl Motor- CoriK.ra- 
tion V. Read. 293 N.W. 751, 294 
Mich. 668. 130 A.L.R. 429. 

K.Y.—^People, on Information of Sie- 
giel V. Weingrad, 26 N.T.S.2d 841. 
Pixrpose of statute 

The act penalizing th* discrimina¬ 


tion in wage rates between men and 
women under specified conditions 
seeks to prevent exploitation of wo¬ 
men workers and adopts a reasonable 
means to do so.—General Motors 
Corporation v. Read, 293 N.W. 751, 
294 Mich. 558, 130 A.L.R. 429. 

19. Mich.—General Motors Corpora¬ 
tion V. Read, 293 N.W. 751, 294 
Mich, 558, 130 A.L.R. 429. 

20. Mich.—St. John v. General Mo¬ 
tors Corporation, 13 N.W.2d 840, 
308 Mich. 333. 

21. N.D.—^Wiseth v. Traill County 
Telephone Co., 6 N.W.2d 307, 72 N. 
D. 165. 

Frovisiou held vaiid 
Ky.—^W. W. Mac Co. v. Teague, 180 
S.W.2d 387, 297 Ky. 475. 

22. N.D.—^Wiseth v. Traill County 
Telephone Co., 5 N.W.2d 307, 72 N. 
D. 165. 

23. Ariz.—City of Phoenix v. Kidd, 
92 P.2d 613, 54 Ariz. 76, reheard 94 
P.2d 428, 54 Ariz. 123, followed in 
City of Phoenix v. Price, 94 P.2d 
433, 64 Ariz. 137, City of Phoenix v. 
Enriquez, 94 P.2d 434. 64 Ariz. 138, 
and City of Phoenix v. Wilson. 94 
P.2d 434, 54 Ariz. 139. 

Cal.—Shalz v. Union School Dist, 137 
P.2d 762, 68 Cal.App.2d 599. 
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Colo.—Industrial Commission v. 
State Pederation of Labor, 110 P.2d 
253, 107 Colo. 206. 

111.—People ex rei. Hollie v. Chicago 
Park Dist, 16 N.B.2d 161, 296 111. 
App. 365. 

lowa.—Young v. Si6ur City, 10 N.W. 

2d 62, 233 lowa 678. 

Kan.—State v. Blaser, 23 P.2d 593, 
138 Kan. 447. 

Md.—Ruark v, International Union 
of Operating Bngineers, Local Un¬ 
ion No. 37, 146 A. 797. 167 Md. 576. 
N.J.—In re Rate of Wages on Sew- 
age Disposal Piant at Princeton, 
160 A. 408, 10 N.J.Mlsc. 603. 

Tex.—McGuire v. City of Dallas, 170 
S.W.2d 722, 141 Tex. 170—Southern 
Prison Co. v. Rennels, Civ.App., 110 
S.W.2d 606, error dismissed. 

43 C.J. p 906 note 72. 

24. U.S.—Connally v. General Const. 
Co., Okl., 46 S.Ct 126, 269 U.S. 385, 
70 L.Ed. 322. 

III.—^Reid V. Smith, 30 N,E.2d 908, 
376 111. 147, 132 A.L.R. 1286. 

12 C.J. p 927 note 82. 

Arhitzary price 

The legislature Is without power to 
require counties, eities, and towns 
to pay an arbitrary price for labor.— 
Love V. City of Dallas, 40 S.W.2d 20, 
120 Tex. 351. 
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within the power of the state to prescribe the con- 
ditions under which it will permit work to be done 
in behalf of itself or any of its subdivisions.^® 
Such statutes are meant not only to establish indi- 
vidual private rights in favor of the employees em- 
braced by their provisions, but also to declare and 
carry into effect a matter of public policy;26 they 
must, therefore, tend reasonably to advance the 
public interest.27 The legislature may be express- 
ly empowered by constitutional provision to regu¬ 
late the wages of employees of the state or any 
civil division thereof, or of any contractor or sub- 
contractor performing work for the state or a civil 
division thereof.^8 

In like manner, a municipality may, under the 
authority of its charter, fix the minimum rate of 
wages to be paid to laborers employed by the city 


or contractors on city work,28 but it may not do so 
where no authority is granted in the charter.80 Al- 
though the power of a city council to fix the mini¬ 
mum rate of wages to be paid by it or its contrac¬ 
tors to laborers is subject to the implied duties to 
keep within the bounds of what is reasonable and 
proper,3i it has been held that ordinances to en- 
force such a provision are valid, even if such wages 
are unreasonable.32 The fact that a municipal Cor¬ 
poration has power to fix the compensation of its 
officers and employees does not relieve it of the 
duty of complying with the limitation of minimum 
wage statutes or constitutional provisions.38 

It has been held that minimum wage provisions 
should be liberally construed to attain the end in 
view,34 and the meaning of terms used therein 
should be determined from the context and the 


25. Ariz.—State v. Anklam, 31 P.2d 
888, 43 Ariz. 362. 

Md.—Ruark v. International Union 
of Operating Bngineers, Local Un¬ 
ion No. 37, 146 A. 797, 157 Md. 576. 
N.T.—Campbell v. City of New York, 
155 N.E. 628, 244 N.Y. 317, 60 A.U 

R. 1473—Morse v. Delaney, 155 N. 
E. 628, 244 N.Y. 317, 50 A.L.R. 1473 
—Long Island R. Co. v. Depart¬ 
ment of Labor of State of New 
York, 247 N.Y.S. 278, 138 Misc. 612, 
afiirmed 177 N.E. 17, 266 N.Y. 498. 

48 C.J. P 906 note 73. 

In ellmination of grade crossings 
Provision regulating wages “ of la¬ 
borers employed by railroad in elim- 
inating railroad grade crossings for 
cost of which state or its divisions is 
proportionately liable is valid.—^Long 
Island R. Co. v. Department of Labor 
of State of New York, 177 N.E. 17, 
256 N.Y. 498. 

Polioemea^s Minimum Wage Act 
held not invalid.—Littell v. City of 
Peoria, 29 N.E;2d 633, 374 111, 344. 

Piremea^s miniir^um wage acts held 
not invalid. 

.111.—People ex rei. Gramlich v. City 
of Peoria, 29 N.B.2d 539, 374 111. 
313—^People v. City of Springtield, 
19 N.E.2d 598. 370 Hl. 541. 

Tex.—^McGuire y. City of Dallas, 170 

S. W.2d 722, 141 Tex. 170—-City of 
Fort Worth v. Morrison, Civ.App., 
164 S.W.2d 771, error refused. 

26. Ariz.—City of Glendale v. Co¬ 
quat, 62 P.2d 1178, 46 Ariz. 478, 
102 AL.R. 837. 

N.Y.—^Long Island R. Co. v. Depart¬ 
ment of Labor of State of New 
York, 177 N.E. 17, 256 N.Y. 498— 
Campbell v. City of New York, 165 
N.E. 628, 244 N.Y. 317, 50 A.L.R. 
1473—Morse v. Delaney, 155 N.E. 
628, 244 N.Y,.317, 50 A.L.R. 1473— 
Devitt V. Haglin Co., 289 N.Y.S. 
626, 248 App.Div, 298, afflrmed 8 
N.B.2d 481, 274 N.Y, 188, 112 A. 
L.R. 809. 


Purposd and Intent 

(1) The intent of statute requiring 
employers to pay to employees em¬ 
ployed on public work prevailing 
rate of wages as determined by body 
awarding the contract is the recov- 
ery of penalty by way of isndemnity 
to the public by reason of violation 
of the statute, and to charge em- 
ployer with pecuniary liability, and 
not to punish employer.—Shalz v. 
Union School Dist., 137 P.2d 762, 58 
Cal.App.2d 599. 

(2) The statute was intended for 
the benefit of the laborers as well as 
for the indirect benefit of the public 
agency involved.—Fata v. S. A. 
Healy Co., 46 N.E.2d 339, 289 N.Y. 
401, 144 A.L.R, 1031. 

(3) The purpose of the statute is 
to protect labor, in its hours of em- 
ployment, and its wages and shows 
legislative intention to give power 
to do ali acts in furtherance of the 
purposes of which statute was en- 
acted.—Carder Realty Corporation v. 
State, 15 N,Y.S.2d 604, 172 Misc. 498, 
reversed on other grounds 23 N.Y.S. 
2d 395, 260 App.Div, 459, afflrmed 35 
N.E.2d 194, 285 N.Y. 803, motion de- 
nied 35 N.E.2d 941. 286 N.Y. 604. 

(4) Other stateraents of purpose 
and Intent of particular statutes. 
111.—Patteson v. City of Peoria, 54 N. 

E.2d 446, 386 111. 460—George v. 
City of Danville, 42 N.E.2d 300, 315 
Ill.App. 17, afflrmed 50 N.E.2d 467, 
383 111. 454. 

Tex.—^MoGuire v. City of Dallas, 170 
S.W.2d 722, 141 Tex. 170—Southern 
Prison Co. v. Rennels, Civ.App., 110 
S.W.2d 606, error dlsmissed. 

27. N.Y.—^Long Island R. Co. v. De¬ 
partment of Labor of State of New 
York, 177 N.E. 17, 256 N.Y. 498. 

23. N.Y.—Long Island R. Co. v. De¬ 
partment of Labor of Staute of New 
York, supra. 


Grade Crossing eliminatioxi 
Railroads in changing highway 
grade at command of state were not 
state's agents within constitutional 
provisiofn authorizing legislature to 
regulate wages of employees of civil 
divisions of state.—^Long Island R. 
Co. V. Department of Labor of State 
of New York, supra. 

29. Wis.—Wagner v. Milwaukee, 188 
N.W. 487, 177 Wis. 410. 

39 C.J. P 225 note 49, 

Charter provision construed 
City charter providing that public 
contract shall require that labor 
thereunder be paid not less than 
highest general prevailing rate man- 
ifested intentio-n to prohibit payment 
of wages on contract less than pre¬ 
vailing rate and not to prohibit pay¬ 
ment of more than such rate.—Hague 
V. Cleary, Cal., 48 P.2d 5. 

Ordinance held valid as within au¬ 
thority granted by charter.—Hague 
V. Cleary, supra. 

30. Md.—^Harlan v. Employers' 

Ass’n of Maryland, 159 A. 267, 162 
Md. 124, 81 A.L.R. 342, 

31. Wash.—^Malette v, Spokane, 137 
P. 496, 77 Wash. 205, 61 L.R.A..N. 
S., 686, Ann.Cas.l915D 226. 

39 C.J. p 225 note 61. 

32. Wash.—Jahn v. Seattle, 207 P. 
667, 120 Wash. 403. 

33. 111.—^Kohler v. City of Kewanee, 
53 N.E.2d 479, 321 Ill.App. 479. 

34. Ariz.—City of Glendale v. Dix- 
on, 75 P.2d 683, 51 Ariz. 206. 

N.Y.—^Austin v. City of New York, 
179 N.E. 313, 268 N.Y. 11$. 

“The purpose and intent of the 
statute is plain and its object should 
not be defeated by ovemice construc- 
tion."—Schalz v. Union School Dist., 
137 P.2d 762, 766, 68 Cal.App.2d 599. 
Favorahle to clalmant 

In case of ambiguity in statutory 
language, that construction should 
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meanings generally attached to However, j 

such a statute should not be extended beyond its or- 
dinary intcndment,36 and a penal provision therein 
should be strictly construed.^^ 

Compensation of public employees apart from 
minimum wage provisions is discussed in Counties 
§§ 109-122; in the CJ.S. title Municipal Corpora- 
tions §§ 720-729, also 43 C.J. p 902 note 24—p 908 
note 43; in the CJ.S. title States §§ 88-99, also 59 
CJ. p 152 note 97-p 161 note 14; and in the CJ.S. 
title United States §§ 43-48, also 65 C.J. p 1278 
note 7-p 1284 note 13. 

(2) Operation and Effect Generally 

The operation and effect of minimum wage provi¬ 


sions affecting public employees depend bn thelr terms 
and ianguage; such provisions generally Include pubMc 
employees and employees of contractors doTng public 

Work. 

The operation and effect o£ minimum wage pro¬ 
visions affecting public employees or employees on 
public Works depend on the terms of the particular 
constitutional or statutory provision involved and 
the Ianguage employed therein,38 and contractual 
provisions in contravention of the statute are 
void.39 Although the statute imposes good faith 
and diligence on the contractor to see that the di- 
rections and purposes of the act are carried out, it 
does not make a contractor guarantee against every 
possible accidental and unintentional violation,40 


be adopted which would be most fa- . 
vorable to parties seeking to obtain 
from City the wag^e rate which the 
statute calls for.—McKibbin v. City 
of Kew York, 61 N.T.S.2d 60, 182 
Misc. 671, affirmed 53 N.T.S.2d 474. 
260 App.Oiv. 696, afflrmed 64 N.E.2d 
288, 295 N.Y. 592. 

The xemedlal or procedural provi¬ 
sions of statute under which labor- 
ers on public works must be paid 
not less than prevailing rate of wa- 
ges wlll not be restricted within lim- 
its narrower than the affirmative 
rights and obligations which may be 
conveniently enforced through their 
application.—Heaney v. McGoldrick, 
35 N.E.2d 641, 286 N.Y. 38. 

35. Ariz.—State v. Miser, 72 P.2d 
408. 50 Ariz. 244. 

lowa.—Young v. Sioux City, 10 N.W. 

2d 62, 233 lowa 678. 

N.Y.—Austin v. City of New York, 
179 N.E. 313, 258 N.Y. 113. 

Btt “acoord'» wlth parevailing rates 
A City charter provision that com¬ 
pensation of employees should be “in 
accord’' with prevailing wagea for 
like Service in private employment j 
or other comparable governmental 
organizations does not require that 
compensation be identical with, or 
not higher than, generally prevailing 
rates but that there be a reasonable 
or just correspondence between the 
rates established and those elsewhere 
prevailing.—City and County of San 
Prancisco v. Boyd, 140 P.2d 666, 22 
Cal.2d 685. 

33. Ohio.—Clymer v. Zane, 191 N.E. 
123, 128 Ohio St. 359. 93 A.L.R. 
1245. 

37- Ohio.—Clymer v. Zane, supra. 

33, lowa.—Young v. Sioux City, 10 
N.W.2d 62, 233 lowa 678. 

N.Y.—Morse v. Delaney, 218 N.Y.S. 
571. 128 Misc. 317, afflrmed 219 N. 
Y.S. 867, 218 App.Div. 826, affirmed 
155 N.E. 628. 244 N.Y. 317, 50 A. 
UR. 1473, 

Contra^ts included 

(1) As respects the question 
whether a contract is one for “la¬ 


bor’* so as to come within a provi¬ 
sion requiring the payment of not 
less than the prevailing rate of wa- 
ges to employees engaged in the per- 
formance of a contract for labor on a 
public Work, If the contract is for 
the manufacture of goods or wares 
for a purchaser on his special order 
and not for the general market, it is 
a “contract for labor," while, if the 
contract is for the manufacture of 
goods or wares suitable for general 
trade or contains a stipulation by 
the manufacturer for future sale of 
articles which he is habitually mak- 
ing, it is “contract of sale.”—Hague 
V. Cleary, Cal., 48 P.2d 5. 

(2) A charter provision requiring 
minimum wages on contracts for 
public works was applicable only to 
ia contract for work which was let 
pursuant to a resolutio-n calling for 
bids, and was not applicable to a 
contract of city with several con- 
tiguous cities to conduct a joint sur- 
vey of sewage problem, by term of 
which another city was to become 
sponsor of proposed survey.—City of 
Oakland v. Williams, 103 P.2d 168, 15 
Cal.2d 542. 

What constitutes ^^wages” 

(1) Contributions of the city to 
the pension fund for the benefit of 
an employee are not ordinarily con- 
sidered part of the wages paid him 
in determining whether such em¬ 
ployee had been paid less than the 
minimum wage. 

N.Y.—HoOf V. McGoldrick, 66 N.E.2d 

60, 295 N.Y. 214—Giannettino v. 

McGoldrick, 66 N.B.2d 67, 296 N.Y. 

208. 

Contra Application of Watson, 20 
N.Y.S.2d 707, 260 App.Div. 77, modi- 
fied on other grounds 35 N.E.2d 646, 
286 N.Y. 47. 

Tex.—^McGuire v. City of Dallas, 170 

S.W.2d 722. 141 Tex. 170. 

(2) Neither Is pay for vacation 
time to be considered part of the 
wages for time during which the em¬ 
ployee worked.—^Hoof v. McGoldrick, 
66 N.E.2d 60, 295 N.Y. 214--Giannet- 
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tino V. McGoldrick, 66 N.E.2d 57, 295 
N.Y. 208. 

Contra Application of Watson, 20 
N.T.S.2d 707, 260 App.Div. 77, modi- 
fied on other grounds 35 N.E.2d 645, 
286 N.Y. 47. 

(3) However, it has been held that 
an annual cash clothing allowance 
made by city to firemen was part of 
“compensation" of firemen within 
meaning of minimum wage law.—Mc- 
Guire v. City of Dallas, 170 S.W.2d 
722, 141 Tex. 170. 

Grade crosslngs 

Statute regulating wages on all 
work of every kind on “elimination 
of railroad grade crossings” is appli¬ 
cable to alterations in existing bridg- 
es or approaches, where there is no 
existing Crossing at grade.—Erie R. 
Co. V. Department of Labor of State 
of New York, 251 N.Y.S. 681, 233 App. 
Div. 35. 

Effect of other statutes 

Statute fixing minimum wages on 
public works generally was held not 
impliedly repealed by subsequent 
statute limited to laborers or me- 
chanics in construction, alteration, or 
repair of public building where con¬ 
tract price exceeds ene thousand dol- 
lars.—State v. Jaastad, 32 P.2d 799, 
43 Ariz. 458. 

33. Ariz.—City of Glendale v. Ddx- 

on, 75 P.2d 683, 51 Ariz. 206. 

Cal.—Shalz v. Union School Dist., 

137 P.2d 762, 68 Cal.App.2d 699. 
Wash.—Malcolm v. Yakima County 

Consol. School Dist. No. 90, 159 P. 

2d 394, 23 Wash.2d 80. 

Dednctions 

(1) Employees employed on public 
work and paid prevailing wage as re- 
quired by law may agree with con¬ 
tractor for proper and reasonable de- 
ductions from pay for lodging and 
transportation furnished by contrac¬ 
tor.—Shalz V. Union School Dist., 137 
P.2d 762, 58 Cal.App.2d 599. 

(2) Deductions from wages gen¬ 
erally see infra § 159. 

40. Kan.—State v. Midwest Constr. 

Co.. 162 P. 1175, 99 Kan. 833. 
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and such a statute does not require a contractor to 
cmploy exclusivcly journeymen workmen, the stat¬ 
ute being complied with where the contractor pays 
the prevailing rate for the particular class of labor 
actually employed.^^ 

Employees and cmployments included. A provi- 
sion for the payment of minimum wages to public 
employees extends to all employees who come with- 


in its terms.^^ Such statutes have been held ap- 
plicable to municipal,^^ state,and county^^ em¬ 
ployees ; and constitutional and statutory provi- 
sions, not expressly applicable to public employees 
but requiring the payment of no less than the pre- 
vailing rate to laborers, workmen, or mechanics in 
the employ of contractors engaged in performing 
public Works have been held applicable to munici¬ 
pales employees and the same principle also ap- 


JT.T.—People v. Zimmerman, 109 N. 

T.S. 39$, 58 Misc. 264. 

41. N.T.—People v. Zimmerman, su¬ 
pra. 

42. or meclianlcal lalior 

(1) The statute prescribing a min¬ 
imum wage scale for persons doing 
"manual or mechanical labor” for, or 
in behalf of, the state or its subdivi- 
sions applies to a person doing the 
work of a mechanic or manual labor¬ 
er in the usually accepted sense of 
these words, and will, therefore, nor- 
maily apply to a laborer whose ten- 
ure is so limited in durat-ion that he 
is usually paid wages by the day | 
rather than salary by the month or 
year, and whose total annual com- 
pensation is generally uncertain or 
fluctuating.—State v. Angle, 91 P.2d 
705, 54 Ariz. 13—State v. Ash, 87 P. 
3d 270, 53 Ariz. 197. 

(2) Accordingly, prison guards and 
prison matron whose duty was to 
watch inmates of prison to keep 
them from escaping, and whose com- 
pensation was fixed on annual basis 
for many years by the Legislature, 
were held not engaged in “mechani¬ 
cal” or “manual” labor with protec- 
tion of minimum wage law.—State v. 
Ash, supra. 

(3) However, this does not mean 
that such a minimum wage law does 
not apply to employees whose occu- 
pation is, within the generally ac¬ 
cepted sense of the words, truly me¬ 
chanical or manual labor, merely be- 
cause it may happen that for some 
reason or another their compensa- 
tion may have been fixed on an an¬ 
nual or monthly basis rather than a 
per diem.—State v. Angle, supra— 
State V. Ash, supra. 

“laborer employed oa pablio work” 

“Laborer,” as used in city charter 
provision flxing minimuhi wages for 
all “laborers employed on public or 
municipal works” and for “all labor 
performed by a man and team,” re¬ 
fers to one ordinarily engaged in 
construction work, or what is com- 
monly designated as public works 
falling within the department of im- 
provernent of parks; hence one em¬ 
ployed as a “houseman” at a hospi¬ 
ta! owned and operated by a city 
wa.s not a “laborer employed on pub¬ 
lic or muiaicipal work.”—Carter v. 
City and County of Denver, 160 P.2d 
991, 114 Colo. 33. 


43. Colo.—Carter v. City and Coun¬ 
ty of Denver, supra, 
lowa.—Toung v. Sioux City, 10 N.W. 

2d 62, 233 lowa 678. 

43 C.J. p 906 note 75. 

Self-goveming cities 
Ariz.—City of Phoenix v. Drinkwater, 
52 P.2d 1175, 46 Ariz. 470—State 
V. Jaastad, 32 P.2d 799, 43 Ariz. 
458. 

Polioemen 

(1) Under the Policemen's Mini¬ 
mum Salaries Act, the chief of police 
and all patrolmen, including those 
who are only de facto ofhcers of the 
City, are within the provisions of 
the statute.—Kohler v. City of Ke- 
wanee, 53 N.E.2d 479, 321 Ill.App. 
479. 

(2) Where plaintifCs were appoint- 
ed to police department of city and 
completed one year’s duty as regu- 
larly employed patrolmen, they be- 
came “policemen” within contempla- 
tion of Policemen's Minimum Wage 
Aot Immediately upo-n appointment 
and were then entitled to receive 
minimum wages, since Policemen’s 
Minimum Wage Act applies to any 
member of a regularly constituted 
police department of a city commis- 
sioned to perform police duties, in¬ 
cluding patrolmen.—Morgan v. City 
of Rockford, 31 N.E.2d 596, 376 IU. 
326. 

(3) Policewomen, police matrons, 
and clerks of Identification bureau 
are within the protection of the Po- 
licemen^s Minimum Wage Act.—Pat- 
teson V. City of Peoria, 54 N.E.2d 445, 
386 111. 460. 

Flremen 

Under the Piremen^s Minimum Sal¬ 
aries Act, the chief of the fire de¬ 
partment and all firemen, including 
those who are only de facto officers 
of the City, are within the provisions 
of the statute.—^Kohler v. City of Ke- 
wafliee, 53 N.E.2d 479, 321 Ill.App. 479. 

Discharged employees 

Ordinances purporting to discharge 
firemen and policemen did not aftect 
rights of plaintiffs suing to recover 
differences between pay received and 
pay fixed by Minimum Salaries Act 
for firemen and policemen, where no 
plaintiff was ever notified that he 
was discharged and each plaintiff 
was continued in his employment as 
regular member of department with- 
out interruption or change in com- 
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pensation.—Kohler v. City of Ke- 
wanee, supra. 

44. Tex.—Scott v. Vilbig Const. Co., 
Civ.App., 140 S.W.2d 874. 

7116 state luiversity, although in- 
corporated and controlled by board 
of regents having statutory power 
to fix salaries, comes within term 
“state” as used in Minimum Wage 
Law and is subject to law under pro¬ 
vision that stated wages shall be 
paid to persons doing manual or me¬ 
chanical labor employed by or on be¬ 
half of the state or any of its politi- 
cal subdivisions, since university's 
separate existence is not so inde- 
pendent that legislature could not re- 
strict its use of appropriated funds 
by requiring university to pay mini¬ 
mum w'age to employees coming 
within law.—State v. Miser, 72 P.2d 
408, 50 Ariz. 244. 

45. Ariz.—State v. Miser, supra. 

Tex.—Southern Prison Co. v. Ren- 

nels, Civ.App., 110 S.W.2d 606, er¬ 
ror dismissed. 

40. N.T.—Gaston v. Taylor, 9 N.E. 
2d 9, 274 N.T. 359—Application of 
Watson, 20 N.T.S.2d 707, 260 App. 
Dlv. 77, modified on other grounds 
j 35 N.E.2d 645, 286 N.T. 47—Cirillo 
V. City of New Tork, 10 N.T.S.2d 
472, 170 Misc. 230, afflrmed 19 N. 
T.S.2d 151, 259 App.Div. 717, re- 
argument denied 20 N.T.S.2d 402, 
259 App.Div. 876, affirmed 39 N.E. 
2d 273. 287 N.T. 641—Maystrik v. 
City of New Tork, 300 N.T.S. 479, 
165 Misc. 327—Kaufman v. City of 
New Tork, 61 N.T,S.2d 779. 

43 C.J. p 906 note 75. 

Particular employees included 

(1) A pipe caulker in the depart¬ 
ment of water supply, gas, and elec- 
tricity of the city of New Tork is 
within the provision.—Walsh v. New 
Tork City Employees’ Retirement 
System, 8 N.E.2d 875, 274 N.T. 319. 

(2> Ungraded civil Service manual 
workers engaged in maintenance 
work on independent city-owned sub- 
way System were employed on “pub¬ 
lic works” entitling them to invoke 
the statute.—Gaston v. Taylor, 9 N. 
E.2d 9, 274 N.T. 359. 

(3) A foreman of a city’s gang of 
bridgemen and riveters was a “la¬ 
borer, workman, or mechanic” with¬ 
in the meaning of the statute in view 
of the conditions of his job.—^Austin 
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plies to state^*^ employees having the title or fall- 
ing within the category of ‘'workmen, laborers, or 
mechanics,” as well as to employees of independ- 
ent contractors performing work for the state or 
its subdivisions.^^ Employees of independent con¬ 
tractors doing public work are of course within the 
statute where the statute expressly provides that 
they shall be deemed to be employed by, or on behalf 
of, the state or its political subdivisions.'*^ It has 
been held that a statute governing the minimum 
wages to be paid employees of a contractor engaged 
on a public work is not applicable to an employee en¬ 
gaged in a private enterprise of a contractor in 
charge of a public work, where the two enterprises 
are separate in time and space.®^ 

In order to invoke the protection of a statute pre- 
scribing a minimum wage scale for public em¬ 
ployees, a claimant must have performed Services or 
labor under authority of law.^^ 


Classification of employees or employments. An 
employee is entitled to the minimum wage appHca- 
ble to the class of employees to which he belongs 
and no more;®^ and he cannot compel a reclassifi- 
cation placing him in a category of workers into 
which, from the nature of his duties and conditions 
of his job, he does not properly fall.^^ Similarly, 
a person employed in one capacity cannot recover 
the minimum wage payable to persons employed in 
another capacity constituting a different category 
of civil servant,®^ even though he happens to per- 
form the same duties as those performed by em¬ 
ployees of other classes for which he has not qual- 
ified.ss 

(3) Determination of Prevailing Rate 

(a) In general 

(b) Effect of determination 


V. City of New York, 179 N.E. 313, 
25S N.T. 113. 

3?articular employees exclnded 

(1) A person holding under a year- 
ly employment at a fixed salary and 
furnished with board and lodging, 
without charge, by the municlpality 
Is not within the statute.—Bock v. 
City of New York, 63 N.Y.S. 825, 64 
N.Y.S. 777, 31 Misc. 55. 

(2) A person, such as a wireman 
in a fire alarm bureau, who is em- : 
ployed to respond to calls for Serv¬ 
ice rather than to work regular hours 
is not within the statute.—McNulty 
V. New York, 143 N.E. 781, 238 N.Y. 
29. 

47. N.Y.—^Wood V. City of New 

York, 8 N.E.2d 316, 274 N.Y. 155. 

48. N.Y.—Wood V. City of New 

York, supra. 

43 C.J. p 906 note 76. 

49. Ariz.—State v. Miser, 72 P.2d 
408, 50 Ariz. 244. 

50. Ohio.—Clymer v. Zane, 191 N.E. 
123, 128 Ohio St. 359, 93 A.L..R. 
1245. 

XTse of prodnct ia public work 

Employee in gravel pit owned and 
operated by highway contractor was 
not “employee on public improve- 
ment“ within statute providing for 
minimum wages notwithstanding 
material obtained from pit was used 
in performing highway contract.— 
Clymer v. Zane, supra. 

Work outside state 

An employee of a contractor doing 
work outside the state is not withfn 
the statute.—Ewen v. Thompson- 
Starrett Co., 128 N.Y.S. 695, 71 Misc. 
171. 

51. Ariz.—City of Phoenix v. Kidd, 
92 P.2d 513, 64 Ariz. 75, reheard 94 
P.2d 428. 54 Ariz. 123, followed in 


City of Phoenix v. Price, 94 P.2d 
433, 64 Ariz. 137, City of Phoenix 
V. Enriquez, 94 P.2d 434, 54 Ariz. 
138, and City of Phoenix v. Wilson, 
94 P.2d 434, 54 Ariz. 139. 

Compliauce with civil Service law 
The statute providing that prevail¬ 
ing rate of wages should be paid for 
legal day's work to laborers, work- 
men, or mechanics on public works is 
subservient to mandates of the civil 
Service law,* hence a laborer, work- 
man, or mechanic cannot recover pre¬ 
vailing rate of wage for a position 
in Service of municipality unless he 
shows as a condit ion prec edent that 
he has been duly appointed to such 
position pursuant to requirements of 
civil Service law.—Maystrik v. City 
of New York, 300 N.Y.S. 479, 165 
Misc. 327. 

Work in emergency 

(1) Under a statute limiting the 
working day of public employees to 
a stated number of hours except in 
an emergency, an employee cannot 
recover for work in excess of the 
hours allowed unless such work was 
actually rendered in an emergency.— 
City of Glendale v. Dixon, 75 P.2d 
683, 51 Ariz. 206. 

(2) The necessity of looking after 
irrigating water delivered at regu¬ 
lar intervals to city in large quanti- 
ties to prevent flooding- of property 
of residents was not an “emergency*’ 
which would eJntitle common laborer 
in city’s irrigation department to wa¬ 
ges for hours worked in excess of 
eight per day, where attention re- 
quired to be given water was not an 
unforeseen circumstance, but was 
merely the work which labarer per¬ 
formed regularly.—City of Glendale 
V. Dixon, 75 P.2d 42, 51 Ariz. 86, ad- 
hered to 75 P.2d 683, 51 Ariz. 206. 
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(3) On the other hand, under a 
statute providing for payment for 
overtime worked generally but penal- 
izing the municipality or official re- 
Quiring or permitting overtime ex¬ 
cept in an emergency, an employee 
has been held entitled to compensa- 
tion for overtime at the statutory 
rate whether or not such work was 
performed in an emergency.—^Mc- 
Guire v. City of Dallas, 170 S.W.2d 
722, 141 Tex. 170. 

52. Cal.—Leftridge v. City of Sacra¬ 
mento, 139 P.2d 112, 59 Cal.App.2d 
516. 

N.Y.—Morrissey v. State, 274 N.Y.S. 
80, 152 Misc. 192, afSrmed Callahan 
V. State, 285 N.Y.S. 1047, 246 App. 
Div. 686. 

Tex.—^Austin Bridge Co. v. Teague, 
Civ.App., 149 S.W.2d 674, reversed 
on other grounds 152 S.W.2d 1091, 
137 Tex. 119. 

53. Cal.—Goodrich v. City of Pres- 
no, 167 P.2d 784, 74 Cal.App.2d 31. 

54. N.Y.—Doyle v. City of New 
York, 266 N.Y.S. 227, 148 Misc. 603. 

55. N.Y.—^Wood V. City of New 
York. 8 N.E.2d 316, 274 N.Y. 155— 

I Manning v. City of New York, 268 
N.Y.S. 807, 150 Misc. 292—Doyle 
V. City of New York, 266 N.Y.a 
227, 148 Misc. 503. 

Employee passing new examlnatlon 
One appointed as a resuit of a civ¬ 
il Service examinatioai for electrical 
inspector, but performing the duties 
of an electrician after passing the 
examination for that position, is en-* 
titled to the benefits of the statute 
as applied to electricians.—^Lent v. 
City of New York, 269 N.Y.S. 201, 156 
Misc. 291, affirmed 275 N.Y.S. 342, 242 
App.Div. 764. 
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(a) In General 

Under some statutes a designated ofRcial fs author- 
ized and in some cases required to investigate, conduct 
an inquiry in the prescrfbed manner, and determine 
the prevailing wage rate for particular kinds of work. 

While contractual provisions setting out the man- 
ner of determining the prevailing wage rate in the 
locality have been held valid so long as they do not 
contravene the statute,^® some statutes authorize 
a designated official to investigate, hold hearings, 
and determine the prevailing rate of wages in the 
locality in which the work or contract is being per- 
formed.57 Where the statute so provides, such of¬ 
ficial may institute the inquiry on his own motiones 
and, if a complaint is filed, he must investigate the 


charges.5® 

Under a statute providing that every contract for 
public work to which the state is a party must in¬ 
corporate a provision for the payment of not less 
than the prevailing wage rates, and that a schedule 
of such rates must be made part of the contract, 
and that the invitation for bids on a particular proj- 
ect must set out the wage rate deemed applicable 
thereto, where a controversy arises as to whether 
the rates mentioned in the invitation are actually 
the prevailing rates, the administrative body is re¬ 
quired to make a determination of the prevailing 
rate before the formal execution of the contract;®® 
and, if no objection to the rates is made until after 
the contract is awarded, the administrative body is 


50. N.T.—Morse v. Delaney, 218 N. 
T.S. 671, 128 Misc. 317, affirmed 
219 N.T.S. 867, 218 App.Div. 826, 
afflrmed 155 N.E. 628, 244 N.T. 317, 
50 A.L.R. 1473. 

Peflnlng' “locality” 

Contract defintng "locality” for de- 
termining prevailing^ wagre rate as 
coterminous with city is valid.— 
Mojse V. Delaney, supra. 

57. N.T.—Gaston v. Taylor, 9 N.B. 
2d 9, 274 N.T. 359—Carder Realty 
Corporation v. Andrews, 269 N.T.S. 
696, 239 App.Div. 618—Booth & 
Flinn Co. v. Perkins. 265 N.T.S. 
871, 238 App.Div. 724—Carder Real¬ 
ty Corporation v. Perkins, 261 N. 
T.S. 819, 237 App.Div. 162, affirmed 
186 N.E. 770, 261 N.T. 634, motion 
granted 185 N.E. 805, 261 N.T. 713 
—Morse v. Delaney, 218 N.T.S. 671, 
128 Misc. 317, affirmed 219 N.T.S. 
867, 218 App.Div. 826, affirmed 155 
N.B. 628, 244 N.T. 317, 60 A.L.R. 
1473. 

Tex.—^Austln Bridge Co. v. Teague, 
Civ.App,, 149 S.W.2d 674, reversed ‘ 
on other grounds 162 S.W,2d 1091, 
137 Tex. 119—Southern Prison Co. 
V. Rennels, Civ.App., 110 S.W.2d 
606, error dismissed. 

XTo conflict witli constitutlon 

The provision of the labor law re- 
quiring the fiscal officer to order a 
hearing with respect to prevailing 
rate of wages in locality within state 
where public work is being per- 
formed does not confllct with consti- 
tutional provision relating to hours 
and wages in public work, since that 
statute merely provides the ma- 
chinery necessary to obtain the ben- 
efits of the constitutional provision. 
—^Kaufman v. City of New Tork, 61 
N.T.S.2d 779. 

Jndlclal character of iuvestigation 
N.T.—Heainey v. McGoldrick, 36 N.E. 

2d 641, 286 N.T. 38. 

Kotlce of hearing 

N.T.—Campbell v. City of New Tork, 
52 N.B.2d 949, 291 N.T. 461, reargu- 
ment ordered 61 N.E.2d 942, 291 N. 


T. 674—Heaney v. McGoldrick, 35» 
N.E.2d 641, 286 N.T. 38. 

ITotlce of facts disclosed 
N.T.—Heaney v. McGoldrick, supra. 
What cozLstitutes “fixing” of prevail¬ 
ing rate 

(1) Where municipal auto ma- 
chinists who were civil Service em- 
ployees filed claim with city for dif- 
ference between rate paid to auto 
machinists and rate paid other ma- 
chinists, action of comptroller in rec- 
ommending that claimants be paid 
such difCerence to avoid threatened 
lawsuit was not a fixing of prevail¬ 
ing rate of wages but only an ad- 
justment of clainas and did not con¬ 
stitute basis for an action by other 
auto machinists to recover difCerence 
between wages paid and alleged pre¬ 
vailing rate.—Cirillo v. City of New 
Tork, 10 N.T.S.2d 472. 170 Misc. 230, 
affirmed 19 N.T.S.2d 151, 259 App.Div. 
717, reargument denied 20 N.T.S.2d 
402, 259 App.Div. 875, affirmed, 39 
N.E,2d 273, 287 N.T. 641. 

(2) Report of examiner in comp- 
troller’s office that wages of elec- 
trical workers in building trades 
were increased under written agree- 
ment between the electrical contrac¬ 
tore association and the electrical 
workers union did 'not constitute a 
prevailing rate determination, where 
the report was silent as to how many 
persons in the trade were affected by 
the agreement.—^Ipsmiller v. City of 
New Tork, 275 N.T.S. 827, 163 Misc. 
627, 

Where exclusive Jnrisdiction is 
conferred on administrative body to 
determine the prevailing wage rate, 
in the absence of such a determina¬ 
tion the courts have no jurisdiction 
to adjudicate with respect thereto.— 
Southern Prison Co. v. Rennels, Tex. 
Civ.App., 110 S.W.2d 606, error dis¬ 
missed. 

58. N.T.—Campbell v. City of New 
Tork, 52 N.E.2d 949, 3-91 N.T. 461— 
Gaston v. Taylor, 9 N.E.2d 9, 274 
N.T. 369—Carder Realty Corpora- 
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tion V. Andrews, 269 N.T.S. 596, 239 
App.Div. 618—Booth & Plinn Co. v. 
Perkins, 265 N.T.S. 871, 238 App. 
Div. 724—Carder Realty Corpora¬ 
tion V. Perkins, 261 N.T.S. 819, 237 
App.Div. 152, affirmed 185 N.E. 770, 
261 N.T. 634, motion granted 185 
N.E. 806, 261 N.T. 713. 

50. N.T.—Campbell v. City of New 
Tork, 62 N.E.2d 949, 291 N.T. 461— 
Gaston v. Taylor. 9 N.B.2d 9, 274 
N.T. 359—Carder Realty Corpora¬ 
tion V. Andrews, 269 N.T.S. 596, 239 
App.Div. 618—Booth & Plinn Co. v. 
Perkins, 265 N.T.S. 871, 238 App. 
Div. 724—Carder Realty Corpora¬ 
tion V. Perkins, 261 N.T.S. 819, 237 
App.Div. 152, affirmed 185 N.E. 770, 
261 N.T. 634, motion granted 185 
N.B. 806, 261 N.T. 713. 

Necessity of dispate 

Before the commissloner of labor 
can take cognizance of a complaint 
of violation of the statute and pro- 
ceed to a determination of the pre¬ 
vailing wage rate, a dispute regard- 
ing the prevailing rate must have 
arisen between the parties which 
cannot be adjusted by the contract- 
ing officer.—In re Rate of Wages on 
Sewage Disposal Piant at Princeton, 
160 A. 408, 10 N.J.Misc. 603. 

60. Colo.—^Denver Bldg. & Const. 
Trades Council v. Vail, 86 P.2d 267, 
103 Colo. 364. 

SzlsteiLce of dispate 

Where trades council, speaking for 
Union labor in lines of work involved 
in proposed state highway construc- 
tion, complained that wage rates, 
incorporated in published invitation 
for bids, were not prevailing rates, a 
"dispute” arose within statute re- 
Quiring provision for payment of pre¬ 
vailing rates in state construction 
contracts, so as to require industrial 
commission to take jurisdiction for 
purpose of determining prevailing 
rates.—^Denver Bldg. & Const. Trades 
Council V. Vail, supra. 
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without jurisdiction to make a determination as to 
the prevailing rate applicable to such contract.®^ 
By statute, the legislature may withdraw from the 
administrative body or official the function of deter- 
mining the prevailing wage rate to govern certain 
public contracts, and substitute therefor legisla- 

tive rates.®2 

Scope and conduci of inquiry. The designated of¬ 
ficial is sometimes authorized and under a duty to 
adopt reasonable rules,®^ and an inquiry should 
cover the entire period to be affected by the find- 
ing or order;64 and evidence of the rate prevail¬ 
ing at any time within such period should not be 
excluded.®5 Technical rules o£ evidence are inap- 
plicable in such a proceeding,®® and hearsay evi¬ 
dence is admissible,®*^ although it cannot serve as 
the sole basis of the determination.68 A wage scale 
fixed for another project at a considerable time pre- 
viously may be taken into consideration, although 
it is not conclusive.6® However, the evidence 
should be limited to wages prevailing among work- 
men of the same class and in the same locality.^o 

Under a statute so providing, where the inquiry 
is to determine the prevailing rate to which certain 
workmen are entitled, the wages paid to those very 
workmen should not be permitted to affect the re¬ 
suit ; in other words, those workmen should be dis- 
regarded and only the rate of wages prevailing 
among other workmen considered,'^! and the same 


has been held true-in the absence of statute,"^2 at 
least where the contract does not otherwise pro- 
vide.'^^ However, this rule does not prevent taking 
into account the wages received by other employees 
of the same contractor where they are engaged on 
other and private contractsJ^ The determination 
of the fiscal officer that the employees fall into a 
particular category will not be disturbed unless it 
is arbitrary.75 Differentiation between classes of 
employees for the purpose of determining the pre¬ 
vailing rate for similar work must be based on rea¬ 
sonable groundsbut the fact that different 
groups of employees perform similar work does not 
prevent their being differentiated on the basis of 
the different fields in which they work, the condi- 
tions of their employment, and the scope of their 

activities.’^^ 

(b) Effect of Determination 

A prevailing rate once established is presumed to 
continue In the absence of contrary proof, and requires 
the employer to pay at such rate in the future and to 
make up the deficfency as to the past, at least from the 
time complaint was made; but such a determination is 
subject to modification on proof of changed cirqum- 
stances. 

A rate established as the prevailing rate of wages 
is presumed to continue'in the absence of proof that 
it has changed,and obligates the employer to pay 
the difference between the amounts which should 
have been paid at such rate and the amounts actu- 


61. Colo.—Industrial Commission v. 
State Pederation of Labor, 110 P.2d 
253, 107 Colo. 206. 

62. Colo.—^^^■ail v. Denver Bldg. & 
Const. Trades Council, 115 P.2d 
3S9, 108 Colo, 206. 

63. N.T.—Morse v. Delaney, 218 N. 
T.S. 571, 128 Misc. 317, affirmed 219 
KT.S. S67, 218 App.Div. 826, af¬ 
firmed 155 N.E. 628, 244 N.Y. 317, 
60 A.L.R. 1473. 

64. N.Y.—Booth & Plinn Co. v. 
Perkins, 265 N.Y.S. 871, 238 App. 
Div. 724. 

Sates specifled ia complaint 

Industrial commissioner, in inves- 
tigating- prevailing rate of wages in 
locality in which contract for state 
is being perfornied, is not confined to 
dates specifled in complaint.—Carder 
Realty Corporation v. Perkins, 261 N. 
T.S. 819, 237 App.Div. 152, afiirmed 
185 N.B. 770, 261 N.Y. 634, motion 
granted 185 N.E. 805, 261 N.Y. 713. 

65. N.Y.—Booth & Plinn Co. v. 
Perkins, 265 N.Y.S. 871, 238 'App. 
Div. 724. 

66. N.Y.—Heaney v. McGoldrick, 36 
N.E,2d 641, 286 N.Y. 38—P. L. 
Heughes & Co. y. Andrews, 270 N. 
Y.S. 204, 240, App^Div. 3^4, 

67. N.Y.—P. Heughes, & Co. v. 


Andrews, 270 N.Y.S. 204. 240 App. 
Div, 334. 

68. N.Y.—P. D. Heughes & Co. v. 
Andrews, supra, 

69. Colo.—Industrial Commission v. 
State Pederation of Labor, 110 P. 
2d 253, 107 Colo. 206. 

70. N.Y.—P. L. Heughes «S: Co. v. 
Andrews, 270 N.Y.S. 204, 240 App. 
Div. 334. 

71. N.Y.—^P. L. Heughes & Co. v. 
Andrews, supra- 

72. N.Y.—Carder Realty Corporatio.n 
V. Perkins, 261 N.Y.S. 819, 237 App. 
Div, 152, affirmed 185 N.E. 770, 261 
N.Y, 634, motion granted 185 N.E. 
805, 261 N.Y. 713. 

73. N.Y.—^Morse v. Delaney, 218 N.Y. 
S.' 571, 128 Misc. 317, affirmed 219 
N.Y.S. 867, 218 App.Div. 826, af¬ 
firmed 155 N.E. 628, 244 N.Y. 317, 
60 A.L.R, 1473. 

74. N.Y.—P. L. Heughes & Co. v. 
Andrews, 270 N.Y.S. 204, 240 App. 
Div. 334. 

75. N.Y.—^Hoof V. McGoldrick, 66 N. 
E.2d 60, 295 N.Y. 214. 

76- N.Y.—;;Watson v. McGoldrick, 35 
N.E.2d 645, 286 N.Y. 47. 

Income and secnrlty 

The statute requiring that wages 
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paid motor grader operators em- 
ployed by city be not less than pre¬ 
vailing daily rate in same trade or 
occupation and in same locality does 
not permit differentiation between 
such employees’ daily wages and 
those of such operators employed by 
private contractors because of eco- 
nomic security and larger annual in¬ 
come of operators in steady employ 
of City throughout year.—^Watson v. 
McGoldrick, supra 

77. N.Y.—^Watson v. McGoldrick, su¬ 
pra 

78. N.Y.—Carder Realty Corporation 
V. Perkins, 261 N.Y.S. 819, 237 App. 
Div. 152, affirmed 185 N.E. 770, 261 
N.Y. 634, motion granted 185 N.E. 
805, 261 N.Y. 713—Ipsmiller v. City 
of New York, 275 N.Y.S. 827, 153 
Misc. 627. 

Time for review 

Statute providing for commence- 
ment of action within three months 
of "‘final order” of industrial com¬ 
missioner determining prevailing 
wage for public works contemplates 
that defeated party have thirty-day 
period to review commissiouer’s or- 
den—Rainville v. Keil, 266 N.Y.S. 
867,. 148 Misc. 795. 
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ally paid in the pastas commencing, ttnder some pro- 
visions, from the time of filing of a verified com- 
plaint or claim,S0 and to continue to pay the same 
rate in the future at least untii modification of the 
order.®! However, under a statute to such effect 
the contractor may at any time after such a deter- 
mination, on a verified complaint, apply for and ob- 
tain a hearing, investigation, and modification of 
the order on proof of facts showing a change in 
the prevailing rate,82 and such new determination 
may not be refused on the ground that the contrac¬ 
tor had failed to comply with the original order.83 

(4) Remedies 

Various statutory remedies are avattable to enforce 
the rtghts of public empioyees or employees on publlc 
Works with respect to wages; and It is heid that as 
a general rule such rights cannot be waived. 
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Under some statutes, an employee who has been 
paid at a rate below the amount payable under the 
law may maintain an action for the difiference be- 
tween the amoiint paid and the amount vvhich 
should have been paid.84 A statute providing a 
method for enforcing the obligation to pay laborers 
on public Works prevailing wages has been held not 
to supply a substitute for an effective common-law 
remedy but to supply an effective remedy where none 
existed before.85 Since, as stated supra subdivision 
a (1) of this section, minimum wage laws are not 
intended merely to establish individual private rights 
but are intended to state and carry into effect pub¬ 
lic policy as well, its provisions are not subject to 
waiver;86 and, unless the statute othcrwise pro¬ 
vides, an employee will not be precluded, by waiver 
■ or estoppel, from recovering the difference between 


79. N.T.—^Application of Madison i 

County Const. Co., 17 N.T.S.2d 90, 
25S App.Div. 1027—Carder Realty 
Corporation v. Perkins, 261 N.T.S. 
819. 237 App.Div. 152, affirmed 185 
N.E. 770, 261 N.Y. 634, motion 

granted 185 N.E. 805, 261 N.Y. 713. 

Necessity of protest 

(1) Pact that City employees are 
within purview of constitutional pro- 
vision relating to hoiirs and wages 
on public Works does not Impair ef- 
flcacy of provision of code that em¬ 
ployee failing to note a formal pro¬ 
test when signing city pay roll for- 
feits his rights to advance his claim 
against the clty.—McKibbin v. City 
of New York, 53 N.Y.S.2d 474, 269 
App.Div. 696, affirmed 64 N.E.2d 288, 
293 N.Y. 592. 

(2) Such provision is constitution- 
al.—McKibbin v. City of New York, 
51 N.Y.S.2d 50, 182 Misc. 671, affirmed 
53 N.Y.S.2d 474, 269 App.Div. 696, 
affirmed 64 N.E.2d 288, 295 N.Y. 692. 

80. N.Y.—Hoof V. McGoldrick, 66 N. 
E.2d 60. 295 N.Y. 214—Campbell v. 
City of New York, 52 N.E.2d 949. 
291 N.Y. 461—Carr v. Kern, 17 N. 
E.2d 762, 279 N.Y. 42—Gaston v. 
Taylor, 9 N.E.2a 9, 274 N.Y. 359— 
Cirillo V. City of New York, 10 N, 
T.S.2d 472, 170 Misc. 230, affirmed 
19 N.Y.S.2d 151. 259 App.Div. 717, 
reargument denied 20 N.Y.S.2d 402, 
259 App.Div. 875, affirmed 39 N.E. 
2d 273, 287 N.Y. 641. 

libetroactive effect 
A determination fixing prevailing 
rate of wages was held retroactive 
to date of filing of respective claims. 
—^Kaufman v. City of New York, 61 
N.T.S.2d 779. 

81. N.T.—Carder Realty Corpora¬ 
tion v. Perkins, 261 N.Y.S. 819, 237 
App.Div. 152, affirmed 185 N.E. 770, 
261 N.Y. 634, motion granted 185 N. 
E. 805, 261 N,Y. 713. 

82. N.Y.—Carder Realty Corpora- 
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tion V. Andrews, 269 N.Y.S. 596, 
239 App.Div. 618. 

Necessity of complaint 
Complaint of state co.ntractor that 
commissioner did not act on its ap- 
plication for modification of order 
respecting prevailing rate of wages 
in locality was without merit, stat¬ 
ute requiring written verified com¬ 
plaint.—Carder Realty Corporation v. 
Perkins, 261 N.Y.S. S19, 237 App.Div. 
152, affirmed 185 N.E. 770, 261 N.Y. 
634, motion granted 185 N.E. 806, 261 
N.Y. 713. 

Petitioner is entitled to new in- 
vestigation on his complaint, and it 
is error to repeat the identlcal deter¬ 
mination of the prevailing wage rate 
without making any investigation or 
taking any new evidence.—Booth & 
Flinn Co. v. Andrews, 278 N.Y.S. 545, 
244 App.Div. 1. 

83. N.Y.—Carder Realty Corporation 
V. Andrews, 269 N.Y.S. 596, 239 
App.Div. 618. 

a*. Ariz.—City of Phoenix v. Drink- 
water, 52 P.2d 1175, 46 Ariz. 470— 
City of Glendale v. Coquat, 52 P.2d 
1178, 102 A.L.R. 837. 

Oonfllct with hndget or appropria- 
tion 

(1) The fact that a city budget 
appropriates a certain fund for par- 
ticular work on the basis of paying 
: the employees engaged in such work 
, less than the minimum wage does 
not excuse it from paying such em¬ 
ployees the preseribed minimum 
wage, skice there is nothing to pre- 
vent the city from discontinuing the 
work when the fund appropriated is 
exhausted; but, after the fund is ex- 
hausted, employees cannot recover 
the difference between the wages 
paid them and the preseribed mini¬ 
mum wage, since the city will not be 
required by the courts to expend 
funds in excess of the budget except 
, where such expanditure is authorized 
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by the Legislature.—City of Phoenix 
V. Kidd, 92 P.2d 513, 54 Ariz. 75, re- 
heard 94 P.2d 428, 54 Ariz, 123, fol- 
lowed in City of Phoenix v. Price, 94 
P.2d 433, 54 Ariz. 137, City of Phoe¬ 
nix V. EnriQuez, 94 P.2d 434, 54 Ariz. 
138, and City of Pheenix v. Wilsoii, 
94 P.2d 434, 54 Ariz. 159. 

(2) The employment after enaci-. 
ment of appropriation law providing 
less compensation than that fixed by 
general minimum wage law was “au¬ 
thorized by law“ within statute pro-, 
hibiting state indebtedness in excess 
of money appropriated unless ex- 
pressly “authorized by law,” and 
hence state was legally indebted ta 
such employees for difference be-. 
tween amount paid them undei ap¬ 
propriation law and amount fiaqed by 
minimum wage law.—State v. Apgle^ 
91 P.2d 705, 54 Ariz. 13. 

85. N.T.—Gaston v. Taylor, 8 N.E.^d 
9, 274 N.Y. 359—Fata v. S. A. Hea-; 
ly Co., 30 N.Y.S.2d 739, 263 App. 
Div. 725, reversed on other grounds 
46 N.E.2d 339, 2S9 N.T. 401, 144 A. 
L.R. 1031. 

Bates flxed ia. contract 
Where the agreement In the con" 
tract is not merely to pay wages at 
an unfixed rate not less than the pre-: 
vailing rate, but is au agreement to 
pay wages at rates fixed accord- 
ance with the statute and set forth in 
a schedule of wages annexed to the 
contract, the employee niay maintain 
a common-law action for breach of 
the contract between his employer 
and the governmental agency.—Fata 
V. S. A, Healy Co., 46 N.E,2d 339, 289 
N.Y. 401, 144 A.UR. 1031. 

36. Ariz.—City of Glendale v. Co¬ 
quat, 52 P.2d 1178, 4« Ariz, 478, 102 
A.L.R. 837. 

Tll.—George v. City of Danville, 42 
N.E.2d 300, 315 Ill.App. 17, af-, 
firmed 50 N,E.2d 46?» .383 |11, 454. 
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the amount paid and the amount which should have 
been paid merely because he accepted such compen- 
sation without objection^'^ or because he agreed to 
such disregard or evasion of the minimum wage 
provision.SS 

Deduciion of amount of wages diie employees he- 
fore paying contractor. Under some statutes, the 
Qfiicer or agency whose duty it is to pay for work 
done for the state or a subdivision thereof is au- 
thorized to deduct from any payments made to the 
contractor the amounts admitted or established to be 
owing to employees on the project,^^ and it has been 
held that deductions may be made from the sums 
payable to the general contractor for the amount of 
wages admittedly due the employees of a defaulting 
subcontractor.90 Where a statute imposes a pen- 
alty for violation of minimum wage provisions and 
provides that deduction of the amount thereof be- 
fore pa>Tnents are made to the contractor shall be 
the exclusive mode of enforcement, there can be 
no recovery of such penalty after final payment to 
the contractor has been made.^^ 

Criminal liability. Under some statutes, viola¬ 
tion of minimum wage provisions aifecting public 
employees constitutes a criminal offense 2 but, in 
the absence of a provision therefor, no criminal lia¬ 
bility attaches for violation of such minimum wage 
fequirements,®^ 


b. Under Federal Statutes 

Under federal statutes, certafn contracts with the 
government are requlred to stipulate for' the payment 
of prevailing wages to the contractores employees, and 
the secretary of labor is authorized to determine pre¬ 
vailing wage rates and to enforce the provisions of 
such statutes generaliy. 

Under a federal statute, contracts with the gov¬ 
ernment for the manufacture or furnishing of ma- 
terials, supplies, articles, and equipment in any 
amount exceeding a specified sum must represent 
and stipulate for the payment of not less than the 
minimum wages as determined by the secretary of 
labor to be the prevailing minimum wage in the lo- 
cality in which the goods are to be manufactured.^^ 
The statute is not of general applicability to indus- 
try, but only to contractors who voluntarily enter 
into competition to obtain government business on 
terms of which they are fairly forewamed;®^ it 
does not represent an exercise by congress of reg- 
ulatory power over private business or employment, 
but is simply a direction to its agents to fix the 
terms and conditions under which the government 
will permit goods to be sold to it.^® The act be- 
stows no litigable rights on those desirous of sell- 
ing to the government and prospective bidders 
on government purchasing contracts have no stand- 
ing to question the standards set by the secretary 
of labor as those required to be incorporated in the 
contracts.^ s 


07. Ariz.—City of Glendale v. Co¬ 
quat, 62 P.2d 1178, 46 Ariz. 478, 
102 A.UR. 837. 

Tex.—McGuire v. City of Dallas, 170 
S.W.2d 722, 141 Tex. 170—Scott v. 
Vilbigr Const. Co., Civ.App., 140 S. 
W.2d 874. 

.68. 111.—George v. City of Danville, 

42 N.E.2d 300, 315 Ill.App. 17, af- 
firmed 50 N.B.2d 467, 383 111. 454. 
69. N.T.—Devxtt v. Haglin Co., 289 
N.Y.S. 626, 248 App.Div. 298, af- 
firmed 8 N.E.2d 481, 274 N.T. 188, 
112 A.L.R. 809. 

.90. N.Y.—Devitt v. Haglin Co., su¬ 
pra. 

,91. Cal.—Alameda County v. Frei- 
tas, 48 P.2d 165, 8 Cal.App.2d 653. 
92. Ariz.—Borderland Const. Co. v. 

State, 68 P.2d 207, 49 Ariz. 523. 
•mteiit 

Under statute defining offense of 
violation of minimum wage law 
which did not require that act be 
•knowingly or willfully done, employ- 
er who paid employee at lower wage 
'than classification in which jury 
found he belonged was guilty of vio- 
'tation of statute notwithstanding ab¬ 
sence of criminal intent.—Borderland 
.Const. Co. V. State, supra. 

^3. Kan.—State v. Blaser, 26 P.2d 
m» m Kan. 447. 


94, U.S.—Perkins v. Lukens Steel 

Co., €0 S.Ct. 869, 310 U.S. 113, 84 

L.Ed. 1138. 

Pnrpose of statute 

(1) The'purpose of the statute is 
to impose obligations on those fa- 
vored with government business and 
to obviate the possibility that any 
part of the tremendous national ex- 
penditures would go to forces tend- 
ing to depress wages and purchasing 
power and offending fair social 
standards of employment.—Perkins 
V. Lukens Steel Co., App.D.C., 60 S. 
Ct. 869, 310 U.S. 113, 84 L.Ed. 1108. 

(2) The purpose of the act is to 
use the leverage of the governmenfs 
immense purchasing power to raise 
labor standards.—Endicott Johnson 
Corporation v. Perkins, N.Y., 63 S.Ct, 
339, 317 U.S. 601, 87 L.Ed. 424. 
Employees wlthia. statute 

The statute covers those em¬ 
ployees, regardless of location of fac- 
tories or departments, whose tasks 
are a part of, and normally associat- 
ed with, production of articles under 
contract with the government, and 
the act applies in all factories where 
the production is a part of an unln- 
; terrupted process of manufacture; 
the act does not cover employees 
I working on parts where, until after 
' manufacture, it is Impossible to de- 
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termine whether the parts are suita- 
ble for use under contracts, with the 
government, since such employees 
are manufacturing for general stock, 
as distinguished from working on 
contracts even though some of the 
parts, after manufacture, are selected 
as suitable material for manufacture 
under contracts.—Perkins v. Endicott 
Johnson Corporation. D.C.N.Y., 40 P. 
Supp. 254, reversed on other grounds, 
C.C.A., 128 P.2d 208, afflrmed Endi¬ 
cott Johnson Corporation v. Perkins, 
63 S.Ct. 339, 317 U.S. 601, 87 L.Ed. 
424. 

95. U.S.—Endicott Johnson Corpora¬ 
tion v. Perkins, N.Y., 63 S.Ct. 339, 
317 U.S. 601, 87 L.Ed. 424. 

96. U.S.—Perkins v. Lukens Steel 

Co., App.D.C., 60 S.Ct 869, 310 U.S. 
113, 84 L.Ed. 1108. 

97. U.S.—^Perkins v. Lukens Steel 

Co., supra. 

98. U.S.—^Perkins v. Lukens Steel 

Co., supra. 

Tindication of general interest 

does not constitute a basis on which 
prospective bidders can claim the 
right to complain of an alleged er- 
roneous oonstruction of the statute 
by the secretary of labor.—^Perkins v. 

; Lukens Steel Co., supra. 
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The secretary o£ labor is directed to adminis¬ 
ter the act,^^ and is empowered to make investiga- 
tions and findings and to prosecute any inquiry nec- 
essary to its administration,! and he is specifically 
authorized, in so doing, to hold hearings on com- 
plaint o£ any breach^ and to issue orders requiring 
the attendance o£ witnesses and the production o£ 
evidence under oath,3 which orders may be en- 
forced in a proper proceeding in a District Court 
o£ the United States.'^ The secretary has power 
to make any decisions, based on findings of fact, 
which are deemed to be necessary to en£orce the 
provisions o£ the act.5 Findings o£ fact, which the 
secretary is directed and empowered to make after 
notice and hearing, are made conclusive on ali par¬ 
ties to the contract and on all agencies o£ the Unit¬ 
ed States, and, i£ supported by the preponderance o£ 


the evidence, conclusive in any court o£ the United 
States.® The act provides for liquidated damages 
for violations of required stipulations in the con¬ 
tracti, and, unless the secretary of labor otherwise 
recommends, bars any firm or subsidiary found to 
have defaulted in its obligation under the act from 
being awarded any government contract for three 
years from the date the secretary determines such 
breach to have occurred.® 

Under another federal statute, specifications for 
certain contracts with the government for construc- 
tion or repair of public buildings or public works 
must provide for the payment to employees on such 
projects of prevailing minimum wages as deter- 
mined by the secretary of labor, and all contracts 
based on such specifkations must stipulate for the 
payment of wages at rates not less than those stat- 


99. U.S.—Perkins v. Lukens Steel 
Co., supra. 

X. U.S.—Endicott Johnson Corpora¬ 
tion V. Perkins, N.T., 63 S.Ct. 339, 
S17 U.S. 501. 87 L.Bd. 424. 

Who may he investigated. 

The statute does not give the sec¬ 
retary of labor general investigatory 
powers, but gives such powers only 
over factories and employees engaged 
in the performance of governmental 
contracts.—Perkins v. Endicott John¬ 
son Corporation, D.C.N.Y., 37 P.Supp. 
604, reversed on other grounds, C.C. 
A., 128 F.2d 208, afRrmed Endicott 
Johnson Corporation v. Perkins, 63 

S.Ct. 339, 317 U.S. 501, 87 L.Ed. 424. 
StLfficieucy of preliminary data 
An administrative body should not 
begin proceeding to determine 
whether act has been violated unless 
the body has made at least a tacit 
tentative determination that the data 
already before it is sufficient to jus- 
tify the institution of such an in- 
quiry.—Perkins v. Endicott Johnson 
Corporation, C.C.A.N.Y., 128 P.2d 208, 
affirmed Endicott Johnson Corpora¬ 
tion V. Perkins, 63 S.Ct. 339, 317 U.S. 
501, 87 L.Ed. 424. 

Scope of tnvestigratlosi 
The scope of the investigation ex- 
tends to determining which em¬ 
ployees are covered by the contract 
in question, whether paymeints to 
them were lower than the scale fixed 
pursuant to the statute, and when 
the last underpayment was made.— 
Endicott Johnson Corporation v. 
Perkins, N.Y., 63 S.Ct. 339, 317 U.S. 
501, 87 L.Ed. 424. 

Order of matters Investigated 

The secretary of labor is not re¬ 
quired to investigate and determine 
whether particular employees or em¬ 
ployees ki a particular piant or fac- 
tory aie within the statute stnd con¬ 
tract before cxamining the pay roll 
and other records of such piant or 


factory to determine whether there 
have been any underpayments.—End¬ 
icott Johnson Corporation v. Perk¬ 
ins, supra. 

2. U.S.—Endicott Johnson Corpora¬ 
tion V. Perkins, supra, 

3. Validity of provlsioai 

The power to issue subpoenas dele- 
gated to secretary of labor by the 
statute is within limits of congres- 
sional authority.—Endicott Johnson 
Corporation v. Perkins, supra, 

4. U.S.—Endicott Johnson Corpora¬ 
tion V. Perkins, supra. 

Issues before court 

Where secretary of labor sought 
enforcement of subpoena issued to 
investigate alleged underpayment of 
employees in particular plants by 
manufacturer having government 
contract, and the evidence sought 
was not plainiy incompetent or irrel- 
evant to any lawful purpose of the 
secretary, it was duty of district 
court to order its production, and 
court was not authorized to decide 
whether such plants were covered 
by the act and the contract.—Endi¬ 
cott Johnson Corporation v. Perkins, 
supra. 

Defense to enforcemezLt of order 

Matters relating to the meaning of 
a government contract and of the 
statute, the possible retroactive ef¬ 
feci of administrative rulings and 
regulations, nature of manufacturer's 
business organization, and practices 
obtaining at manufacturer's planr^ 
although entitled to consideration in 
defense against complaint of viola- 
tion of the statute, could not be ac- 
cepted as defense ag^ainst subpoena 
issued in investigating such viola- 
tion.—Endicott Johnson Corporation 
V. Perkins, supra, 

Decision on pleadiugs 

Where administrative pleadings 
asking for enforcement of subpoensis 
duces tecum stated in effect tbat the 
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plants whose records were sought to 
be examined for possible violations 
were covered by the contract with 
the government, the trial court 
should have accepted such prelim¬ 
inary determination instead of taking 
evidence on the question, and should 
have enforced the subpoenas on the 
pleadings.—Perkins v. Endicott John¬ 
son Corporation, C.C.A.N.Y., 128 F.2d 
208, affirmed Endicott Johnson Cor¬ 
poration V. Perkins, 63 S.Ct. 339, 317 
U.S. 501, 87 L.Ed. 424. 

Beview 

On appeal from order dismissing 
application of secretary of labor for 
enforcement of administrative sub¬ 
poena duces tecum, it is sufficient to 
follow the simplified procedure of the 
federal rules, even though those 
rules may not be fully applicable to 
preappellate stages of that type of 
proceeding.—Perkins v. Endicott 
Johnson Corporation, C.C.A.N.Y., 128 
P.2d 208, affirmed Endicott Johnson 
Corporation v. Perkins, 63 S.Ct. 339» 
317 U.S. 501. 87 L.Ed. 424. 

5. U.S.—Endicott Johnson Corpora¬ 
tion v. Perkins, N.Y., 63 S.Ct. 339» 
317 U.S. 501, 87 L.Ed. 424. 

Detenaiuation of coverage 

Determination of whether the stat¬ 
ute and contracts for manufacture of 
shoes for the United States covered 
separate plants wherein parts only 
of the shoes were manufactured was 
primarily duty of the secretary of 
labor, not of courts.—Endicott John¬ 
son Corporation v, Perkins, supra, 

6. U.S.—Endicott Johnson Corpora¬ 
tion v. Perkins, supra. 

Tenn.—^A. W. Kutsche & Co. v, Keith, 
88 S.W.2d 454, 169 Tenn. 399. 

7. U.S.—Endicott Johnson Corpora¬ 
tion V. Perkins, N.Y., 63 S.Ct. 339, 
317 U.S. 601, 87 L.Ed. 424. 

8. U.S.—^Endicott Johnson Corpora¬ 
tion V. Perkins, supra. 
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ed in the specifications.^ Where the secrctary of 
labor makes a finding as to the prevailing wage rate 
as of a particular time, employees who were paid 
less than such prevailing wage rate are entitled to 
recover the difference between what they received 
and what they should have received after such 
time;^^ but they are not entitled to recover the dif¬ 
ference for any periods prior to such date where 
the secretary’s determination makes no finding as to 
the wage rate prevalent during such earlier peri- 
ods.^i It has been held that workmen on federal 
■ public projects have rights under the statute and the 
contracts between their employers and the United 
States to prevailing w'ages which cannot be dimin- 
ished by the private contract of such workers.^^ 

Under a statute providing that the wages of fed¬ 
eral government employees or employees of con- 


tractors engaged in the performance of federal gov¬ 
ernment contracts shall be computed on a basic day 
rate of eight hours per day and work in excess of 
eight hours per day shall be permitted on compen- 
sation for all hours worked in excess of eight hours 
per day at not less than one and one-half times the 
basic rate of pay, it has been held that, since the 
statute does not expressly so provide, a workman 
required to work more than eight hours a day is 
not entitled to maintain an action for overtime 
pay.^3 So, too, it has been held that an employee 
has no right of action against his employer for al- 
leged violation of statiitory provisions requiring the 
payment of prevailing wages the oniy remedy in 
such case is the administrative procedure whereby 
funds may be withheld by the government from 
sums due the employer, if claim therefor is timely 
made.^5 


B. Otlier Regulations 

§ 154. In General pay the wages of employees, under the circumstanc- 

Under various statutes, ft Is an offense to faii to fixed by the Statute,1« or to fail tO pay wages in 
pay the wages of employees, under the circumstances accordance with the provisions of the labor law 

fixed by the statute. prescribing the manner in which wages shall be 

Under various statutes, it is an offense to fail to paid.!*^ It has been held that the intent of the lat- 


9. U.S.—U. S. for Use of Wylle v, 
W. S. Barstow & Co.. C.C.A.S.C., 
79 F.2d 496. 

Coupltuslveness of secretary^s deter- 
pdiiation 

Determination of secretary of la¬ 
bor as to prevailing wage rate was 
conclusive on all parties to the con¬ 
tract in absence of contention that 
secretary acted arbitrarily or with- 
out substantial basis for his findings. 
—U. S. for Use of Wylie v. W, S. 
Barstow & Co., supra, 

10. U.S.—U. S. for Use of “Wylie v. 
W. S. Barstow & Co., supra, 

Whexi fladis-g effective 

Secretary of labor, having found 
that prevailing wage rates differed 
from rates being paid by contractor 
on public building, has no power to 
postpone or defer time w^hen his find¬ 
ings shall become effective.—U. S. 
for Use of Wylie v. W. S. Barstow & 
Co., supra. 

11. U.S.—U. S. for Use of Wylie v. 
W. S. Barstow & Co., supra, 

12. U.S.—U. S. v. Fuller, D.C.N.T., 
51 F.Supp. 951. 

Effect of kick-back racket legislation 
see infra § 159. 

13. N.T.—Pilardo v. Poley Bros., 71 
N.Y.S.2d 592, 272 App.Div, 446. 

ConstrnetioxL of statute 

The Federal Eight Hour Law 
should be construed so as to effect 
its purpose, which is to eliminate 
^ubstandard working; condi tions.— 


Walling V. Pattoii-Tulley Transp. Co., 
C.C.A.Tenn.. 134 F.2d 945. 

Application of esceoutive order 
Employee of contractors engaged 
in construction of war piant could 
•not maintain action against contrac¬ 
tors for double time pay under execu- 
tive order which provided for double 
time compensation for work on the 
seventh day to employee required to 
work for seven consecutive days in 
any regularly scheduled work week, 
in absence of showing that there 
had been a determination by secre¬ 
tary of labor as to whether the new 
rates under the executive order 
should apply to the contractors* con¬ 
tract with the defense piant Corpora¬ 
tion or to any of their employees 
thereunder.—^Adams v. Long, Mo. 
App., 202 S.W.2d 112. 

14. KY.—Greenstein v. Pan Ameri¬ 
can Airways, 57 N,Y.S.2d 178, 185 
Hisc. 429. 

BeferxixLg dispute to secretary of la¬ 
bor 

A laborer employed in the con¬ 
struction of a post office is not en¬ 
titled to recover the difference be- 
tween the wage paid and the alleged 
prevailing wage for the work done 
by him withoUl submitting his claim 
to the secretary of labor for deter¬ 
mination.—^A. W. Kutsche & Co. v. 
Keith, 88 S.W.2d 454, 169 Tenn. 399 
—A. W. Kutsche & Co. v. Anderson, 
83 S.W.2d 243, 169 Tenn. 98. 

15. N.Y.—Greenstein v. Pan Ameri- 
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can Airways, 57 N.Y.S.2d 178, 186 
Misc. 429. 

16. Cal.—Ex parte Trombley, App., 
178 P.2d 610, review denied 178 
P.2d 513. 

Pa.—Commonwealth v. Shaw, Quar. 

Sess., 8 Pay.L.J. 85. 

Statute held valld 

Utah.—State v. J. B. & R. E. Walker, 
116 P.2d 766, 100 Utah 523. 

17. N.Y.—^People, on Complaint of 
Pumice, v. Garlock, ll N.Y.S.2d 82, 
170 Misc. 686, affirmed 24 N.T.S. 
2d 151, 260 App.Div. 919. 

Striet construction 

(1) The statute making it a mis- 
demeanor to fail to pay wages of 
employees in accordance with provi¬ 
sions of Labor Law should be strict- 
ly construed, since offense did not 
exist at common law and is not 
malum in se but malum prohibitum. 
—IJeople V. Grass, 11 N.Y.S.2d 803, 
257 App.Div. 1. 

(2) Section of Penal Law, provid¬ 
ing that ofilcer of corporate employ¬ 
er who knowingly permits Corpora¬ 
tion to violate Labor Law by failing 
to pay employees* wages in accord¬ 
ance with the provisions of the Labor 
Law shall be guilty of a misde- 
meanor. Is also to be strictly con¬ 
strued, since offense did not exist at 
common law and is not *'n9alum in 
se” but '‘malum prohibitum,’* and, in 
absence of proof that ofldeer aided 
in misdemeanor charged officer nxay 
not be adjudged guilty.—^People ▼. 
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ter statute is to- protect the class of persons who 
are within the safcguards of the labor law,^^ that is, 
persons who are “employees’' within such law and 
who earn wages,^® but it has also been held that the 
statute is violated by nonpayment of wages to any 
person who is an employee within the ordinary and 
common connotation of that term, and that the of¬ 
fense is not restricted to employees as defined by 
the labor law.20 

Other statutory provisions have been construed 
and applied whioh render a Corporation liable for 
wages of employees of its “contractors,”^! w^hich 
prohibit the shipment in interstate commerce of aay 
igoods produced in an establishment situated in the 
United States in or about which, within a stated 
period prior to the removal of such goods there- 
from, any oppressive child labor has been em- 
ployed ,22 which require that persons working on 
Sunday should receive time and a half pay for all 
'hours worked,^^ or which require an employer who 
is engaged as a lessee in mining or quarrying to 
furnish a bond to secure the payment of wages to 
employees, unless he owns the machinery, tools, and 


appliances used in operating the mine, and the val- 
ue of such property is double the amount of the 
weekly pay roH.24 Some provisions prohibit the 
receipt or acceptance of gratuities by agents, em¬ 
ployees, or servants under agreement to act in some 
particular manner in relation to the business of the 
Principal, employer, or master,-^ but in order to 
constitute a violation of such statute, there must be 
proof of pa>'ment of money to influence the em¬ 
ployee in a way inconsistent with his duties toward 
the employer, and the statutory prohibition is lim- 
ited to the giving of a gratuity, and not the return 
of expenditures incurred in serving both the donor 
and employer in accordance with the instructions of 

the employer.26 

Wages as affected by war emergency regulations 
are discussed in the C.J.S. titie War §§ 19-21. 

§ 155. Number of Hours of Service 

Hours worked in excess of the maximum allowed 
by statute are generaUy held not compensable, at least 
in the absence of a speciai agreement therefor; but 
there is authority holding that an employee may recover 


•Rowan, 38 N.Y.S.Sd 648, 179 Misc. 
225. 

Who are employers 
An attorney, although practicing a 
•^profession,” carries on a ‘'business," 
■within statute providing that one 
carrying on a "business", who does 
not pay wages of his employees in 
a,ccordance with provisions of Labor 
Law is guilty of a misdemeanor.— 
People, on Complaint of Pumice v. 
•Garlock, 11 N.T.S.2d 82, 170 Misc. 
«686, affirmed 24 IT.T.S.2d 151, 260 
App.Div. 919. 

Azl infant was privileged to disaf- 
■firm contract for payment of wages 
«nd, upon doing so, could not be held 
-criminally liable for failure to pay 
wages thereunder.—People, on Com¬ 
plaint of Meyers,‘V. Zimmerman, 6 N. 
T.S.2d 90. 

:18. N.T.—^People v. Rowan, 38 N.T. 

S.2d 648, 179 Misc. 225. 

19. K.T.—People v. Rowan, supra. 
Persons held not employees 
N.Y.—People v. Rowan, supra—Peo¬ 
ple V. Eureka Shipbuilding Corp., 
59 N.Y.S.2d 332. 

ao. N.Y.—People, on Complaint of 
Pumice, v. Garlock, 11 N.Y.S.2d 
82, 170 Misc. 686, affirmed 24 N.Y. 
S.2d 151, 260 App.Div. 919. 
ai. Kan.—^Brewer v. Kansas Electric 
Power Co., 83 P.2d 103, 148 Kan. 
434. 

A mechanic employed by individu- 
Als, who were operating motorbus 
transportation in- city under contract 
with Corporation having the fran- 
•^se, was entitled under statutes to 


recover unpald wages from the Cor¬ 
poration on ground that individuals 
employing him were "contractors" 
within meaning of statute making a 
Corporation liable for wages of em¬ 
ployees of its "contractors."—Brew- 
er V. Kansas Electric Power Co., su¬ 
pra. 

22. U.S.—Lenroot v. Kemp, C.C.A. 

Miss., 153 P.2d 153. 

Duty of couits to enforce 

Courts may not refuse to enforce 
indlrect sanctions pf child labor pro- 
vision of Pair Labor Standards Act 
merely because a simpler and more 
direct method might have been used. 
—^Western Union Telegraph Co. v. 
Lenroot, N.Y., 65 S.Ct. 335, 323 U.S. 
490, 89 L.Ed. 414. 

“Produced” 

Under the provision defining term 
"produced" as meaning handled or in 
any other manner worked on, a tele¬ 
graph company did not "produce" 
goods so as to be subject to oppres¬ 
sive child labor prohibition, since 
terms “handled” and "worked on" do 
not include handling in carriage or 
transmission in commerce.—Western 
Union Telegraph Co. v. Lenroot, su- 
pra. 

“Goods” 

The application of the child labor 
provisions by use of words "produc- 
er" and "goods” in a context with 
"ship” is not limited to producers of 
tangible goods in view of statutory 
definition of "produced" to include 
handled, or in any other manner 
worked on, and "goods" to include 
articles or sqibiects of commerce of 
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any character.—Lenroot v. Western 
Union Telegraph Co., D.C.N.Y., 52 
P.Supp. 142, affirmed, C.C.A., 141 P.2d 
400, reversed on other grounds 65 S. 
Ct. 335, 323 U.S. 490, 89 L.Ed. 414. 

23. S.C.—Cooksey v. Beaumont Mfg. 
Co., 9 S.E.2d 790, 194 S.C. 395. 

24. Ind.—Bell v. State, 27 N.E.2d 
362, 217 Ind. 323. 

25. N.Y.—People v. Qraf, 24 N.Y.S. 
2d 683, 261 App.Div. 188. 

3jabor imlou 

The statute prohibiting receipt or 
acceptance of gratuities by agent, 
employee or servant under agreement 
to act in some particular manner in 
relation to business of principal, em¬ 
ployer or master was not Intended to 
include an employee of a labor union, 
and the word "business" was not in- 
tanded to refer to an organization 
such as a labor union.—People v. 
Graf, supra. 

2G. N.Y.—People v. Graf, supra. 

T3i© plarase “particular manner** in 
statute prohibiting receipt or accept¬ 
ance of gratuities by agent, employee 
or servant under agreement to act 
in some particular manner in rela¬ 
tion to business of principal, employ¬ 
er or master, was intended to meam a 
particular manner which would serve 
the purpose of donor of money rather 
; than that of employer, and that mon- 
I ey was given and accepted with In- 
tention to affect some decision by 
employee involving exercise of dis- 
cretion on his part with respect to 
his employer*s interest—^People v. 
Graf, supra. 
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for such excess work on the theopy of an Implied 
promise by the employer to pay for it. 

Where the statute fixes a maximum number of 
hours as constituting a day’s labor^'^ or a maximum 
number of days or hours in the week that an em- 
ployee may be required to work, 28 an employee 
who Works in excess of such time is generally held 
not entitled to extra compensation, in the absence 
of any special agreement in regard thereto; and it 
has even been held that, where a statute expressly 
provides that pro rata compensation shall be paid 
for extra time unless there is an express agree¬ 
ment to the contrary, an employee who has con- 
tracted with knowledge of an invariable custom not 
to pay for overtime and who has signed receipts ac- 
knowledging payment of wages from time to time 
to be in full cannot recover for extra hours of la- 
bor.29 There is, however, authority which holds 
that an employee who works for longer periods of 
time than that allowed by law does not thereby for- 
feit his right to compensation for such periods;^® 
and the right to compensation in such a case is 
sometimes placed on the ground that the law im- 
plies a promise on the part of the employer to pay 
for the extra work.^l Where, as in the case of 
public employees, a statute prohibits a city from 


contracting for extra Service, the prohibition is ab¬ 
solute and an employee cannot recover for Services 
rendered beyond the number of hours permitted by 
the statute ;32 and similarly, where the statute 
makes the employment of workers for more than a 
prescribed number of hours a misdemeanor, it is 
held that the employee is impliedly forbidden to 
make a contract in exCess of such hours, so that he 
cannot claim an express or implied contract to pay 
for such excess Services rendered.33 

§ 156. Time of Payment 

a. During employment 

b. After termination of employment 

a. During Employment 

Statutes requiring payment of wages to employees 
at stated periods and imposing penaities for violations 
have been held valid in some cases. It is sometimes 
held that statutes requiring the payment of wages at 
stated times shouid be liberally construed, except to 
the extent that such statutes are penal. 

Statutes requiring payment of wages to employees 
at stated periods and imposing a penalty for failure 
on the part of an employer to comply with such re- 
quirements have in some cases been adjudged val¬ 
id,24 and in other cases involving similar require- 


27. U.S.—€orptts Juris cited. iu 
Plummer v. Pennsylvania R. Co., 
D.C.Ill,, 31 F.2d 123, 124, aflarmed, 
C.C.A., 37 P.2d 874, 

Minn.—Thibault v. National Tea Co.. 
269 N.W. 466, 198 Minn. 246, 107 
A.L..R. 702. 

Nev.—Martinez v. Johnson, 119 P.2d 
880, 61 Nev. 125. 

Tex.—City of Wichita Falis v. Longr, 
Civ.App., 167 S.W.2d 792. afflrmed 
176 S.W.2d 936, 142 Tex. 202. 

39 C,J. p 226 note 65. 

What constitutes compensable time 
under Fair Labor Standards Act 
see supra § 151 (28). 

Beemplcymeut agreemeut 

Employee who worked overtime for 
employer who signed president's re- 
Smployment agreement under the Na¬ 
tional Industrial Recovery Act was 
entitled to recover for overtime ih 
accordance with agreement. 

N.T.—Mesloh v. Schulte. 273 N.T.S. 

699, 151 Misc. 750. 

Pa.—Kappel v. Meth. 189 A. 795, 126 
Pa.Super. 443. 

Perseus withiu statute 
Adamson Act, temporarily fixing 
eight-hour day as basis of reckoning 
compensation of persons operating 
trains, is limited to members of 
train crews.—Plummer v. Pennsyl¬ 
vania R. Co.. D.C.Ill., 31 F.2d 123, af¬ 
flrmed, C.C.A., 37 F.2d 874. 

Bight to make agreomeut 

(1) Adamson Act. fixing eight-hour 
day as basis of reckoning compensa¬ 


tion of certain railroad employees, 
did not deprive employers and em¬ 
ployees of right to agree between 
themselves as to wages.—Plummer v. 
Pennsylvsinia R. Co., C.C.A.I11., 37 P. 
2d 874. 

(2) Under statute fixing maximum 
hours of labor employee may be re¬ 
quired to work per day, adult work- 
man may agree to work in any em¬ 
ployment for longer or shorter pe- 
riod than prescribed maximum for 
amy compensation acceptable to him. 
—Thibault v. National Tea Co., 269 
N.W. 466, 198 Minn. 246, 107 A.L.R. 
702, 

28. N.J.—Pericin v. Denburg^s Mod- 
ern Bakery, 33 A.2d 825, 130 N.J. 
Law 547. 

N.Y.—Tanner v. Imperial Recreation 
Parlors, 39 N.T.S.2d 99, 265 App. 
Div. 371, affirraed 60 N.B.2d 110, 
290 N.T. 801—Livingston v. Todd 
Shipyards Corp., 62 N.Y.S.2d 45, 
187 Misc. 672, affirmed 66 N.Y.S. 
2d 626, 271 App.Div. 864, motions 
dismissed 72 N.E.2d 33, 307, 296 
N.Y. 744. 

Smployee lu pari delicto 

An employee, who voluntarily 
agreed with employer to work over¬ 
time in violation of statute limiting 
hours of work to 48 hours per week, 
was in pari delicto with the employer 
and not entitled to recover. extra pay 
for overtime as against conteintion 
that she was not in pari delicto be- 
cause she was a member of the class 
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for whose benefit the statute was en- 
acted, and that the legisiature there- 
in treated the employer alone as the 
perpetrator of the offense and the 
employee merely as its vlctim.— 
Lewis V. Ferrari, 90 P.2d 384, 34 CaL 
App.2d Supp. 769. 

28. Mich.—Bartlett v. Grand RapLds 
St. R. Co., 46 N.W. 1034, 82 Mich. 
658. 

39 C.J. p 227 note 67. 

30. Minn.—Thibault v. National Tea 
Co., 269 N.W. 466, 198 Minn. 246, 
107 A.L.R. 702. 

N.Y.—^Application of Madison County 
Const. Co., 17 N.Y.S.2d 90, 258 App. 
Div. 1027. 

31. Me.—^Bachelder v. Bickford, 62 
Me. 526. 

32. N.Y.—Burns v. New York, 105 
N.Y.S. 605, 121 App.Div. 180. 

Minimum wages of public employees 
generally see supra § 163. 

33. Utah.—Short v. Bullion-Beck & 
Champion Min. Co., 57 P. 720, 20 
Utah 20, 45 L.R.A. 603. 

39 C.J. p 227 note 70. 

34. Cal.—^Ex parte Oswald, 244 P. 
940, 76 Cal.App. 347. 

39 C.J. p 227 notes 71, 73. 

PartiexUar statutes or provisious 
(1) Statutory provisions requiring 
employers within the act to main- 
tain two regular pay days each 
month within specified dates and to 
post notices of such days are valid. 
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ments have been held invalid.35 Statutes, requiring 
the payment of wages at stated periods, which ap- 
ply only to corporations, have been upheld as prop- 
erly within the power reserved to the state over 
corporations,although the statute prohibits the 
parties contracting othenvise.®*^ 

It is generally held that a statute requiring em- 
ployers to pay their employees wages at stated pe¬ 
riods is intended to prohibit the employer from en- 
tering into contracts of employment containing pro- 
visions at variance with such acts,®® and that any 
contract made in violation of such a statute is 
void;®® but the rule is otherwise where the statute 
is expressly limited in its operation to cases in 
which the parties have not otherwise stipulated in 
the contract of hiring, for the operation of such a 
statute can be and is entirely avoided by prescrib- 
ing in the contract the time for payment of wages, 
and even under a statute containing no such excep- 
tion it has been held that an employment contract 
providing for payment at times other than those 
provided by statute is not void where there was no 
■fraud or concfealment by the employer in the exe- 
cution thereof and it is not injurious to the pub- 
lic welfare.'^^ 


An agreement between an employer and an em- 
ployee that the weekly payment of wages shall be 
provisional, and that fines due for any week shall 
be deducted from the wages of the week following, 
is not repugnant to a statute requiring payment of 
wages at stated periods nor does such a statute 
prohibit or make invalid a contract made by a rule 
of the employer, known or agreed to by the em- 
ployee, that every person intending to leave the em- 
ploy must give a prescribed notice of such inten- 
tion, and that for failure to give such notice and 
work the prescribed number of days therefor, he 
shall forfeit whatever wages may be due to him.*^® 
An employer who does not pay within the required 
time but withholds payment of his employee’s wag¬ 
es until the employee accounts for tools and equip- 
ment issued to him is guilty of violating the stat- 
ute.^^ A statute providing that, in case of a dis- 
pute over wages, the employer shall pay within 
the time specified the amount of wages conceded by 
him to be due, leaving to the employee his remedies 
as to the balance, is not applicable where there is 
no dispute as to vrages.^® 

Although the interpretation and application of 
each statute of this nature must depend on its own 
particular language,^® it has been held that the court, 


—Ex parte Mcffett, 64 P.2d 1190, 19 
<;al.App.2d 7. 

(2) Statutory provision prohlbiting 
'Withholding* employees’ wages more 
■than six days is valid as applied to 
local corporations whose charters are 
rsubject to amendment or repeal.— 
Seidenherg v. Duboff & Davies, 266 N. 
T.S. 17, 143 Misc. 167. 

‘35. Md.—State v. Potomac Valley 
Coal Co., 81 A. 686, 116 Md. 380. 

39 C.J, p 227 notes 72, 73. 

.■36. U.S.—Erie R. Co. v. Williams, 
N.Y., 34 S.Ct. 761, 233 U.S. 685, 68 
L.Ed. 1155, 51 L.R.A.,N.S., 1097. 

39 C.J. p 228 note 76. 

.37. U.S.—Erie R. Co. v. Williams, 
supra, 

39 C.J. p 228 note 77. 

38. Ark.—Arkansas Stave Co. v. 
State, 126 S.W. 1001. 94 Ark. 27, 140 
Am.S.R. 103. 27 L.R.A.,N.S.. 255. 
:N.T.—New York Cent. & H. R. R. 
Co. V. Williams. 92 N.E. 404, 199 
N.Y. 108, 139 Am.S.R. 850, 35 I/.R. 
A.,N.S., 549. 

:39. Ark.—Arkansas Stave Co. v. 
State, 125 S.W. 1001, 94 Ark. 27, 
140 Am.S.R. 103, 27 L.R.A.,N.S., 
255. 

:N.Y.-—In re Wright Metal, 13 N.Y. 
S.2d 370, 257 App.Div. 453, reargu- 
ment denied 14 N.Y,S.2d 1006, 257 
App.Div. 1099, modified on other 
grounds 27 N.E.2d 428, 283 N.Y. 
47—Seidenherg v. Duboff & Da- 
'Vies, 256 N.X.S. 17, 143 Misc, 167. 


Bmployer’s ahility to pay 

(1) Equltable circumstances, such 
as inability to pay, may not be set up 
as a defense in prosecution for vio¬ 
lation of statute requiring that em¬ 
ployees’ wages be paid within a stip¬ 
ulated period. 

N.Y.—People v. Primrose Wet Wash 
Laundry Co., 11 N.Y.S.2d 302, 256 
App.Div. 1088. 

Pa.—Commonwealth v. Shaw, Quar. 
Sess., 8 Pay.L.J. 85. 

(2) Under an employment contract 
whereby employee agreed to accept 
twelve dollars per week and differ- 
ence between twelve dollars and for¬ 
mer wages when financial condition 
of employer would permit, question 
'whether employer was, or when em¬ 
ployer would be, financially able to 
pay was immaterial as respects em- 
ployee’s right to recover the differ- 
ence.—La Juett v. Coty Mach. Co., 
275 N.Y.S. 822, 153 Misc. 410. 

“Wages” or boans 
Under an employment contract 
whereby the employee agreed to ac¬ 
cept a stated sum per week and the 
difference between such sum and the 
former wages when the financial con¬ 
dition of the employer would permit, 
in determining whether the differ¬ 
ence was “wages” within the statute 
prohibiting the withholding of wages 
I for more than six days or was mere- 
ly a bonus and not within the stat¬ 
ute, the court must look to the coin- 
struction which the employer placed 
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on the contract, and if, from a fair 
interpretation of the whole contract 
and the acts of the parties, it ap- 
pears that they intended the differ¬ 
ence to be wages, the contract is void 
despite the fact that it designated 
the difference a bonus,—La Juett v. 
Coty Mach. Co., supra. 

40. Pa.—Commonwealth v. Mulier, 
31 Pa.Dist, & Co. 372, 39 Li!ack.Jur. 
55—Commonwealth v. Hause, 25 
Pa.Dist. & Co. 423, 25 Del.Co. 429 
—Commonwealth v. Lipschutz, 19 
Pa.Dist. «Ss Co. 415—Commonwealth 
V. Matthewson, Quar. Sess., 36 Luz. 
Leg.Reg. 29. 

W.Va.—^Konode v. Houston Collieries 
Co., 157 S.E. 407, 110 W.Va. 227. 

41. Cal.—Ex parte Moffett, 65 P.2d 
584, 12 Cal.App.2d 320, vacated on 
other grounds 57 P.2d 538, 13 Cal, 

i App.2d 741. 

; 42. Mass.—Gallagher v. Hathaway 
1 Mfg. Corp., 61 N.E. 1086, 172 Mass. 
230. 

89 C.J. p 229 note 90. 

43. Mass.—Ferry v. Kinsley Iron & 
Mach. Co., 81 N.E. 305, 195 Mass. 
548. 

44. N.Y.—People v. Eureka Ship- 
building Corp., 69 N.Y.S.2d 332. 

45. Cal.—Sayre v, Western Bowl, 
174 P.2d 466, 7^ Cal.App.2d 793. 

46. N.Y.—People v. Interborough 
Rapid Transit Co., 164 N.Y.S, 627, 
169 App.Div. 32. 

39 C.J. P 229 note 93. 
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iu construing such a statute, should be guided more 
by its purpose than by its phraseology.^7 Some au- 
thorities hold that such statutes should be liberally 
construedj^s others, deeming the statute essen- 
tially penal in character, require a striet construe- 
tion;49 and it has also been held that, as to a stat¬ 
ute containing provislons which are both remedial 
and penal, the pena^ portion o£ such an act must be 
strictly, and the remedial portions liberally, con- 
strued.®® In determining whether an employee is 
within such a provision it has been held that the 
designation given to his position or work is not 
controlling, but the determinative test is whether 
his compensation comes within the meaning of the 
term ^'wages.”®l 

In at least one state an employer is liable for the 
penalty only on a failure or refusal to pay the wag- 
es as required by the statute after a demand made 
on him;®2 hence, unless a request or demand for 


the pajTnent of such wages is made, a mere agree- 
ment entered into not to -pay the wages as provided 
by the statute would not subject the employer to 
the penalty.®3 There is no refusal to pay within 
the meaning of the statute where it is shown that 
the employer paid by ch^cs. which the employee 
afterward lost.®^ The penalty imposed by the stat¬ 
ute attaches only on failure to pay the wages earned 
at the time payment is required.®® 

Crbninal liability. Under a statute making it a 
criminal offense to fail to pay wages within the 
prescribed time, it has been held that intent is not 
an element of the offense.®® 

b. After Termination of Employment 

(1) Tn general 

(2) Persons within statutes; discharge 

(3) Demand and refusal; tender 

(4) Amount of penalty 


When wages to be paid under Fair 
Labor Standards Act see supra § 
151 (24). 

Wbo are employers witblii act 

(1) The statutory requirement 
that every persoin carrying on a 
business by lease or otherwise pay 
employees by the week applies to an 
assignee for benefit of creditors.— 
In re Wright Metal, 13 N.T.S.2d 370, 
257 App.Div. 453, reargument denied 
14 N.Y.S.2d 1006, 257 App.Div. 1099, 
modified on other grounds 27 N.E,2d 
428, 2S3 N.T. 47. 

(2) A housewife, keeping a horne 
for herself and family, was not "car- 
rying on a business” within statute 
requiring every person carrying on 
business to pay weekly to each em¬ 
ployee wages earned to a day not 
more than six days prior to date of 
payment, since, generally speaking, 
one is “doing business” or "carrying 
on a business” when he is engaged 
in activities for purpose of continued 
efforts in pursuit of profit and gain 
and such activities are essentia! to 
those purposes.—People v. Jones, 16 
N'.Y.S.2d 558, 172 Mlsc. 368. 

Wages ^‘earned” 

Statute requiring weekly payment 
to employees of wages ”earned” to 
date not more than six days preced- 
ing pay day refers only to compensa¬ 
tion which has been earned by com¬ 
plete performamce of work and does 
not require that such wages shwll be 
“due” or “payable.”—Seidenberg v. 
Duboff & Davies, 256 N.T.S. 17, 143 
Misc. 167. 

47. N.T.—Strom v. Prince, 279 
S. 589, 154 Mlsc.. 888. 

Purpose of particular provislons 
(1) The purpose of statute requir¬ 
ing employers to pay weekly to each 
employee wages earned to a day not 


more than six days before date of 
payment is to assure employees 
working for another for hire, at reS" 
ular interv'als, prompt and expedi- 
tious payment of wages they are en- 
titled to receive.—^People v. Grass, 11 
N.Y.S.2d 803, 257 App.Div. 1. 

(2) Sole purpose of section of 
semi-monthly pay day law fixing 
dates within which employer must 
maintain two regular pay days each 
month is to require employer of la¬ 
bor who comes within its terms to 
maintain two regular pay days each 
month within dates specified.—Ex 
parte Moffett, 64 P.2d 1190, 19 Cal. 
App.2d 7. 

48. N.Y.—^People v. Grass, 11 N.Y.S. 
2d 803, 257 App.Div. 1—Strom v. 
Prince, 279 N.Y.S. 589, 164 Misc. 
888—Seidenberg v. DubofC & Da¬ 
vies. 256 N.Y.S. 17, 143 Misc. 167. 

49. Ark.—Arkansas Stave Co. v. 
State, 125 S.W. 1001, 94 Ark. 27, 
140 Am.S.R. 103, 27 L.R.A.,N.S., 
225. 

50. S.C.—Trammell v. Victor Mfg. 
Co., 86 S.E. 1051, 102 S.C. 483. 

39 C.J. p 229 note 94. 

51. N.Y.—Seidenberg v. Duboi,. & 
Davies, 256 N.Y.S. 17, 143 Misc. 
167. 

Superintendent 

A cOi jration's factory superin¬ 
tendent was not an ‘'employee” with¬ 
in thf Labor Law and was not enti- 
tled to be paid wages in accurdance 
with section of law requiring wages 
earned to a day not more than six 
days before date of payment to be 
paid weekL to each employee as re- 
s*.ects superintendentes rights as 
inst cojaf>oration’s ;nee for 
the benefit of creJitprs.—In re 
Wright Metal, 27 N.E.2d 428, 283 N. 
Y. 47. 


“Poreman,’» receiving weekly wa¬ 
ges, was an “employee” within stat¬ 
ute prohibiting withholding of em¬ 
ployees’ wages for oyer six days.—- 
Seidenberg v. DubofC & Davies, 256 
N.Y.S. 17, 143 Misc. 167. 

52. Ark.—Arkansas Stave Co. v,. 
State, 125 S.W. 1001, 94 Ark. 27, 
140 Am.S.R. 103, 27 L.R.A.,N.S., 255. 

53. Ark.—Arkansas Stave Co, v,- 
State, supra. 

39 C.J. p 229 note 89. 

54. Mich.—Garavaglio v. Verona. 
Min. Co., 178 N.W. 32, 210 Mich. 
675. 

55- Ind.—TJ. S. Reduction Co. 
Nussbaum, 42 N.E.2d 403, 112 Ind. 
App. 330. 

Ou WTongful discharge 

(1) Under a statute prescribing 
the time for payment of wages 
earned generally, and apart from any 
provisions dealing specifically with 
paying discharged employees, where 
one employed at a monthly wage was 
wrongfully discharged on the second 
day of the month, the amount equiv- 
alent to monthly wage which em¬ 
ployee was entitled to recover as 
damages for breach of the contract 
of employment did not constitute 
“wages earned,” and the employer 
complied with the statute by payJng 
the wages earned for the two days 
at the prescribed time.—U. S. Reduc¬ 
tion Co. V. Nussbaum, supra. 

(2) Statutory provisions regulat- 
ing payment of wages of discharged 
employees see infra subdivision b of 
this section. 

56. N.Y.—People v. Primrose Wet 
Wash Laundry Co., 11 N.Y.S.2d 302,. 
256 App.Div. lO&S* 
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(1) In General 

A statute providing fop prompt payment of an em- 
ployee’s wages on dlscharge becomes part of the con- 
tract of employment and cannot be waived by agpee- 
ment or custom; but such a statute cannot be extended 
so as to penalize an employer for acts not contemptated 
by the statute. 

Statutes requiring employers to pay their em- 
ployees wages due on their discharge, or within a 
designated time thereafter, and providing a penalty 
for a violation of their provisions, havc been gen- 
erally held valid.^^ Enactments of this character 
under some decisions have been upheld in the case 
of corporations particularly by reason of the power 
rescrved over them by the state as creatures of the 
state,and it has been held that their operation can¬ 
not be extended to individuals but, where an act 
applies to both corporations and individuals, the stat¬ 
ute will be valid as to corporations when as much of 
the statute as relates to its operation as applicable 
to individuals can be eliminated.®® 

The right to a statutory penalty for withholding 
wages is govemed by the law determining the sub¬ 
stantive rights of the parties to the contract of em¬ 
ployment and the operation and effect of partic- 
ular statutes regulating the payment of wages of an 
employee who is discharged or who quits and impos- 


ing penalties for violations is determined by the lan- 
guage used and the iisual rules of construction.®- 
A statute providing for prompt payment of an em- 
ployee^s earned wages on discharge becomes part 
of the employment contract and the employee’s 
rights thereundcr cannot be waived or relinquished 
by contract®*^ or deemed to have been waived by 
custom.®® So, a statute requiring payment “forth- 
with” of w-ages due when the employee ceascs to 
Work supersedes a contractual provision for a delay 
in payment where the employee leaves without no- 
tice.®® However, where the statute permits the par¬ 
ties to fix times for the payment of wages other than 
those specified in the statute, an agreement in the 
contract of employment that on discharge the em- 
ployee’s wages shall not be due until some future 
time or event is not invalid.®"^ 

Statutes of the character under discussion are in- 
tended to compel the employer to pay promptly the 
regularly earned wages of an employee w'ho was ei- 
ther discharged or w^ho quit of his own accord;®^ 
they must be given a reasonable,®^ although neces- 
sarily striet,'^® construction, and their literal enforce- 
ment, it has been held, may yield to strong equitable 
defenses."^^ Such statutes cannot be employed to 
penalize an employer for failing to pay an unjust 


57. Cal.—Davis v. Morris, 99 P.2d 
345, 37 Cal.App.2d 269—Ex parte 
Sears, 30 P.2d 671, 137 CaLApp. 
SOS—^Sears v. Superior Court in 
and for Calaveras Couoity, 24 P.2d 
842, 133 CaLApp. 704. 

39 C.J. p 230 note 1. 

68. U.S.—St. Louis, I. M. & S. R. Co. 
V. Paul, Ark., 19 S.Ct. 419, 173 U.S. 
404, 43 L.Ed. 746. 

39 C.J. p 230 note 5. 

69. Ark.—Leep v. St. Louis, I. M. & 
S. R. Co., 25 S.W. 75, 58 Ark. 407, 
41 Arn.S.R. 109, 23 L,R.A. 264. ap- 
peal dismissed 16 S.Ct. 1042, 159 U. 
S. 267, 40 L.Ed. 142. 

39 C.J. p 230 note 6. 

60. Ark.—Leep v. St. Louis, I. M. & 
S. R. Co., supra, 

61. CaL—Klaffki v. Kaufman, 198 P. 
36, 52 CaLApp. 48. 

39 C.J. p 231 note 16. 

62. La,—Perryman v. Boisseau, 138 
So. 141, 19 La.App. 43. 

Without ahatemeut or roductiou 
The phrase “without abatement or 
reduction,“ as used in statute re- 
specting penalty for nbnpayment of 
wages means merely without dis- 
count on account of payment thereof 
before wages were payable according 
to contract of employment.—Sayre v. 
Western Bowl, 174 P.2d 466, 76 Cal. 
App.2d 793. 

63. S.C.—Cato V. Grendel Cotton 


Mills, 129 S.E. 203, 132 S.C. 454, 41 
A.L.R. 439. 

64. S.C.—Cato V. Grendel Cotton 
Mills, supra. 

65. S.C.—Cato V. Grendel Cotton 
Mills, supra, 

66. Wash.—Burdette v. Broadview 
Dairy Co., 212 P. 181, 123 Wash. 
158. 

67. W.Va.—Konode v. Houston Col- 
lieries Co., 157 S.E. 407, 110 W.Va. 
227. 

68. U.S.—Sirmon v. Cron & Gracey 
Drilling Corporation, D.C.La., 44 F. 
Supp. 29. 

Ark.—Cypress Tank Co. v. Weeks, 39 
S.W.2d 318, 183 Ark. 891—Chicago, 

R. 1. & P. Ry. Co. V. Russell, 292 

S. W. 375, 173 Ark. 398, 51 A.L.R. 
1206. 

La—Baunon v. Techeland Oil Cor¬ 
poration, 17 So.2d 921, 205 La. 689. 
Penalty viewed as damages 

Although the sum recoverable is 
designated as a penalty by the stat¬ 
ute, it has been held to be in fact a 
provision for compensatory and ex- 
emplary damages.—St, Louis, I. M. 
& S. R. Co. V. Walsh, 110 S.W. 222, 86 
Ark. 147—39 C.J. p 231 note 17. 

69. Ark.—McCoy-Couch Furniture 

Mfg. Co. V. Zahringer, 186 S.W.2d 
922, 208 Ark, 581. 

39 C.J. p 231 note 19. 

7Q. Ark—McCoy-Couch Furniture 

Mfg. Co. V. Zahringer, supra—Mis- 
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souri Pacific R. Co. v. Clement, 181 
S.W.2d 240, 207 Ark. 3S9—Chicago, 

R. I. & P. Ry. Co. V. Russell, 292 

S. W. 375, 173 Ark. 398, 51 A.L.R. 
1206—Fordyce v. Gorey, 65 S.W. 
420, 69 Ark. 344. 

La.—Bannon v. Techeland Oil Corpo¬ 
ration, 17 So.2d 921, 205 La. 680— 
Binnion v. M. & D. Drugs, App., 
8 So.2d 307—Oller v. Bender, App., 
146 So. 780—Duke v. Ford, Bacon & 
Davis, 138 So. 675, 19 La.App. 27— 
Perryman v. Boisseau, 138 So. 141, 
19 La.App. 43—^\Yhitehead v. E. J. 
Deas Co., 118 So. 856, 9 L.a.App. 47. 
Mo.—Quinn v. T. M. Sayman Prod¬ 
ucts Co., App., 296 S.W. 198. 

71. La.—Bannon v. Techeland Oil 
Corporation, 17 So.2d 921, 205 La. 
689—Binnio»n v. M, & D. Drugs, 
App., 8 So.2d 307—Goodwin v. 
Southern Kraft Corporation. App., 
6 So.2d 783—Oller v. Bender, App., 
146 So. 780—Perr 3 'man v. Boisseau, 
138 So. 141, 19 La.App. 43—Wil- 
liamson v. National Ben. Life Ins, 
Co.. 133 So. 615, 15 La.App, 451— 
Whitehead v. E. J. Deas Co., 118 
So. 856, 9 I^App. 47. 

Effect of gamishxuent 
Where garnishment proceedings 
were had against employer who was 
uncotfiditionally ordered to answer 
the interrogatorios propounded and 
I to pay over to the court any amount 
, due to employee, and employee was 
advlsed of the fact and continued to 
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debt’^2 or wages other than those earned up to the 
time of discharge,'^^ or for refusing to pay a claim 
for wages where there is an honest dispute as to the 
amount due which results in a finding that the em- 
ployer*s figures are correct;'^^ nor can such a stat¬ 
ute be utilized to preclude the employer^s right to in- 
terpose any valid counterclaim or defense to the 
claim of the employee.'^® 

The employer is not subject to the penalty from 
the time of the discharge, where the amount due the 
employee is not immediately ascertainable or cannot 
be known by reasonable diligence,'^® or where small 
items are omitted under an honest mistake, not spe- 
cifically called to the employer’s attention when a de- 
mand is madeJ^ Under a statute so providing, the 
penalty attaches only where the employer willfully 
fails to pay the wages of an employee immediately 
on his discharge but it has been held that willful 
failure means merely that the employer intentionally 


failed or refused to pay, and not that the refusal 
was necessarily based on a deliberate evil purpose to 
defraud the workman of wages which the employer 
knew to be due.*^® The recovery of a penalty which 
has accrued up to the date of payment is not barred 
by an acceptance of payment.so 

(2) Persons within Statutes; Discharge 

The language of the particular statute will deter- 
mlne what persons are affected by it. An employee Is 
discharged or refused further employment when he is 
refused employment of the same class and kind as that 
calied for in his contract of employment; an employee 
is not within some statutes as one discharged or re¬ 
fused further employment If he voluntarily leaves his 
employment, 

The question of what persons come within stat¬ 
utes providing for prompt payment of wages after 
discharge is determined by the language of the par¬ 
ticular provision as construed in accordance with 
the usual rules.^^ Under a statute imposing a pen- 


work for garnishee and made no ef- 
fort to have the seizures released, 
employer's refusal to pay employee 
the ■wages due him was not “arbitra- 
ry" nor actuated by ill motives and 
employer could not be held liable for 
statutory penalties for failure to pay 
employee by reason of garnishment. 
—Goodwin v. Southern Kraft Corpo¬ 
ration» La.App., 6 So.2d 783. 
Employer^s iguoraoice of claims 
Employer, -who had been sick, was 
held not liable for penalty for failure 
to pay discharged employees, where 
on learning of suits he trled to set- 
tle claims immediately.—Deardorf v. 
Hunter» 106 So. 831, 160 La. 213. 
Waiver 

Employees, accepting cash for 
part of wages due and employer’s 
note for balance, waived right to 
payment within twenty-four hours 
after discharge precluding employees’ 
assignee from recovering penalties 
for employer’s failure to pay wages 
due.—Basinger v. Mt. Vernon Oil & 
Gas Co., 146 So. 32, 176 La. 489. 

72. Idaho.—Goodell v. Pope-Shenon 
Min. Co.. 212 P. 342, 3$ Idaho 427. 

39 C,J. p 231 note 20. 

73. Ark.—Hali v. Chicago, R. I. & 
P. R. Co., 132 S.W. 911, 96 Ark. 
634. 

Future wages 

The statute penalizes only failure 
to pay discharged employee wages 
already earned and not wages which 
mlght have beeo earned during re- 
mainder of definite period of time for 
which he was employed.—Quinn v. T. 
M. Sayman Products Co., Mo.App., 
296 S.W. 198. 

74. Kan.—Gawthrop v, Missouri 
Pa,c. Ry. Co., 78 P.2d 854, 147 Kan. 
766. 

75. Ark.—Stewart & Alexander 


Lumber Co. v. Weaver, 104 S.W. 
152, 83 Ark. 445. 

39 C.J. p 231 note 22. 

76. Ark.—Pordyce v. Gorey, 65 S. 
W. 429, 69 Ark. 344. 

La.—Foreman v. Pelican Stores, 
App., 21 So.2d 64—Bridges v. Mc- 
Clenaghan, App., 14 So.2d 652—01- 
ler V. Bender, App., 146 So. 780. 
AgxeemezLt to await ascextainmeut 
An employee was not entitled to 
statutory penalty for failure to pay 
promptly, where employee agreed to 
wait for his pay until certain records 
of employer could be checked for 
compensation and bonus.—^Binnion v. 
M. & D. Drugs, La.App., 8 So.2d 307. 
Settiement of accounts 

(1) Company "w-hen terminating 
employment ^ustifiably withheld 
moneys of assistant manager pend- 
ing settlement of his accounts, and 
therefore was not subject to statu¬ 
tory penalties.—^Williamson v. Na¬ 
tional Ben. Life Ins. Co., 133 So. 
615, 16 La.App. 451. • 

(2) Where there was no dispute 
over wages between employers and 
manager after his discharge, employ¬ 
ers were justified in asserting, as a 
condition of accounting between the 
parties pursuant to contractual ar- 
rangement, whereby manager was to 
receive proflts over a certain amount, 
that payment of final amount found 
by them to be due manager shoiild 
be based on a release by him of any 
further salary or bonus claims 
against employers, aind therefore 
manager was not entitled to recover 
penalty under statutes.—Sayre v. 
Western Bowl, 174 P.2d 466, 76 Cal. 
App.2d 793. 

77. Ark.—^Hall v. Chicago, R. I. & 
P. R. Co., 132 S.W. 911, 96 Ark. 
634. 

39 C.J. p 231 note 24. 

762 


Information available to employer 
Where information regarding 
amount of wages actully due em¬ 
ployee was equally available to both 
employer and employee, employer not 
making payment within seven days 
after employee's specific demand was 
liable for statutory penalty.—Cy- 
press Tank Co. v. Weeks, 39 S.W.2d 
318, 183 Ark. 891. 

78. Cal.—Sayre v. Western Bowl, 
174 P.2d 466, 76 Cal.App.2d 793. 

79. Cal.—^Davis v. Morris, 99 P.2d 
346, 37 Cal.App.2d 269. 

80, Idaho.—Robinson v. St. Maries 
Lumber Co., 204 P. 671, 34 Idaho 
707. 

39 C.J. p 232 note 28. 

81, Ark.—Combs v. Bunn W. Rob- 
ertson, Inc., 166 S.W.2d 666, 205 
Ark. 20. 

Oorporations other than railroads 
The amendment adding quoted 
words to statute providing for con- 
tinuance, until payment, of wages of 
the employee of a railroad from date 
of discharge or of refusal longer to- 
employ such employee whose wages 
have not been paid, etc., ‘‘provided 
further that this act shall apply to 
all companies and corporations doing 
business in this state,” was intended 
and did make the penalty apply to all 
corporations.—Combs v. Buinn W, 
Robertson, Inc., supra. 

Fartlcnlar persons protected 

(1) An employee who is pald by 
the piece may recover under a stat¬ 
ute applicable to laborers for wages. 
—Champion v. Hermitage Cotton 
Mills, 82 S.E. 672, 98 S.C. 418. 

(2) A superintendent of mine was 
an ‘'employee** within statute impos¬ 
ing penalty on employer for willful 
failure to pay wages of employee im¬ 
mediately upon his discharge.—Davis 
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alty on employers, one who owns property on which 
work is done, but who is not the employer of the 
men doing the work, is not liable.^^ A statute of this 
nature has been held to apply only to regular em- 
ployees, and not to one who was not on the pay roll 
of regular employees or given a social security num- 
ber and who was engaged only to do a specified job 
in an emergency on the other hand, a statute 
which by its terms applies to any person employed 
“by the hour, day, or week’* has been held applica- 
ble to casual, odd job, or emergency employment^^ 
The right to a penalty is not assignable.^s 

When employec quits the Service, It has been held 
that it is within the police power of the state to en- 
act a penal statute requiring the wages due an em- 
ployee to be paid at once on his leaving the employ- 
ment, whether such leaving is by reason of dis- 
charge or his quitting the Service.^® 

Discharge, An employee is discharged or refused 
‘Turther employment'^ within the meaning of the 
statute when he is refused employment of the same 
class and kind,®*^ and in the same locality in which 
his wages were earned under the contract of em- 
plo>inent.S8 However, where the original employ¬ 
ment contemplated a moving from place to place and 
at wages varying according to the place where the 
w’ork is done, a moving of the workman from one 
place to another at a reduced wage is not a refusal 
to “further employ*^ within the meaning of the stat¬ 
ute. Also an employee does not come within the 
statute as one discharged or refused further em¬ 
ployment if he voluntarily leaves his employment 
but, if the employer discontinues paying his em¬ 
ployee wages and refuses to pay him wages which 
have been earned and are due, such conduct consti¬ 


tutos a discharge or refusal further to employ such 
employee,®^ and the fact that such employee there- 
after abandons his job in an effort to obfain other 
employment from which to make a livelihood does 
not take him out of the operation of the statute.®- 

The question whether an employee is discharged 
within the meaning of the statute when he leaves, on 
being told to do certain work or to quit, depends on 
whether it was his duty to do the work ordered. If 
it was his duty his leaving was voluntary; otherwise 
it was a discharge.®® If, in such case, it is shown 
that the minds of the parties never met on the terms 
of the contract, the employer has the right to make 
compliance with the order a condition of continued 
employment, and the employee's refusal to comply 
is merely a refusal to enter into a contract on those 
terms, and hence his quitting is voluntary and not a 
discharge.s** One whose employment terminates on 
the completion of the particular job for which he 
was employed is not discharged or refused further 
employment within the meaning of the statute.®® 
An employer is not bound by the discharge of an 
employee by a foreman who was not himself in the 
employ of defendant at the time of the discharge.®® 

(3) Demand and Refusal; Tender 

Under some statutes the Impositlon of the penalty 
is conditioned on a demand for payment of the wages 
due or for payment of such wages at a designated place 
and a refusal or fallure to comply with such demand. 
A proper tender of the wages due at the time of dis¬ 
charge terminates the further accumulation of penalty. 

Under some statutes, in order to impose liability 
on the employer, the employee must establish a prop¬ 
er demand®7 and a refusal to pay.®® In such case, 
there can be no recovery of a penalty where the dis- 


V, Morris, 99 P.2d 345, 37 Cal.App.2d 
269. 

82. Idaho.—Fenn v. Latour Creek R. 
Co., 160 P. 941, 29 Idaho 521. 

83. Ark.—^Missouri Pacific R. Co. v. 
Cloment, 181 S.W.2d 240, 207 Ark. 
389. 

84 . Nev.—Doolittle v. Eighth Judi- 
cial Dist. Court, 15 P.2d 684, 54 
Nev. 319. 

85- Idaho.—Robinson v. St. Maries 
Lumber Co., 204 P, 671, S4 Idaho 
707. 

39 C.J. p 232 note 32. 

Sale and repnrchase of time cheok 
Employees’ voluntary repurchase 
of time checks from assignees did 
not reinvest employees with right 
to penalty for employer’s nonpay- 
ment of wages when due on demand, 
since transaction was not a repur¬ 
chase of their claims for wages, but 
the purchase of nonnegotiahle in- 
struxnents for the payment of money. 


—Robinson v. St. Maries Lumber Co., 
supra. 

86 . Arlz.—^Arizona Power Co. v. 
State, 166 P. 275, 19 Ariz. 114. 

Kan.—Livingston v. Susquehanna Oil 
Co., 216 P. 296, 113 Kan. 702. 

39 C.J. p 230 note 10. 

87. Ark.—Missouri Pac. R. Co. v. 
Ault, 216 S.W, 3, 140 Ark. 572. 

39 C.J. p 232 note 33*. 

88 . Ark.—St. Louis, I. M. & S. R. Co. 
V. Bryant, 122 S.W. 996, 92 Ark. 
425. 

89. Ark.—Caldwell v. Missouri Pac. 
B. Co., 208 S.W. 790, 137 Ark. 439. 

90. Ark.—Missouri Pacific R. Co. v. 
Clement, 181 S.W.2d 240, 207 Ark. 
389—Caldwell v. Missouri Pac. R. 
Co., 208 S.W. 790, 137 Ark. 439. 

91. Ark.—Combs v. Bunn W. Rob- 
ertson, Inc., 166 S.W.2d 666, 205 
Ark. 20. 


92. Ark.—Combs v. Bunn W. Rob- 
ertson, Inc., supra. 

93. S.C.—Burden v. Woodside Cot- 
ton Mills, 89 S.B. 474, 104 S.C. 
435. 

94. S.C.—Burden v. Woodside Cot- 
ton Mills, supra. 

95. Ark.—Missouri Pacific R. Co. v. 
Clement, 181 S.W.2d 240, 207 Ark. 
389—Chicago, R. I. & P. Ry. Co. v. 
Russell, 292 S.W. 375, 173 Ark. 398, 
51 A.L.R. 1206. 

96. Ark.—St. Louis, I. M. & S. R. 
Co, V. Hili, 123 S.W. 760, 92 Ark. 
484_St. Louis, I. M. & S. R. Co. 
V. Broomfield, 104 S.W. 132, 83 Ark. 
288. 

97. Ark.—Largent v. Arkansas 
Northwestern R. Co., 188 S.W. 836, 
126 Ark. 355. 

39 C.J. p 232 note 39. 

98. Ark.—Largent v. Arkansas 
Northwestern R, Co., supra. 
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charged employee after a demand of pa>Tnent pre- 
vents a compliance by his own conduct;^^ nor is 
there a refusal to pay where a check in payment is 
given to the employee which he refuses later to pre- 
sent for payment.i It has been held that a laborer 
who demands a greater amount than that due is not 
entitled to recover penalty wages from the time of 
such demand,2 but there is also aiithority for the 
view that such a demand is sufficient to subject the 
employer to liability for the statutory penalty until 
he makes a proper tender of the amount due, unless 
the circumstances are such as to excuse a tender,^ 
as, for example, where it appears that an offer to 
pay the amount actually due woiild ha ve been re- 
fused.4 

Designaiion of place or siation Jo xvhich zvages 
shall be sent. Under a statute so providing, a dis- 
charged employee niay demand that the wages due 
him be mailed or sent to a place designated by him, 
and, if the employer fails to comply with such de¬ 
mand within the proper time, he becomes liable for 
penalty wages from the date of discharge;^ and it 
has been held that such a provision is not restricted 
to employees of railroad corporations.® In order to 
recover the penalty, the employee must make a suf¬ 
ficient demand or request;^ and, in the abscnce 
thereof no liability accrues, even though the em¬ 
ployee calls repeatedly for his pay at a particular 
place or station and the employer knows that he has 
been receiving his pay at that place.® However, 
where the employer or his agent telis the employee 
that the pay will be ready for him within the stat- 
iitory time at a station designated by the employer, 
the employee’s acquiescence is equivalent to the re- 


quest required by statute, and a recovery can be 
had.» 

Where the statute so requires, the request should 
be directed to the foreman or keeper of the em- 
ployee’s time,^® but an employer is not bound by a 
request made to a foreman who w'as not himself in 
the employ of defendant at the time of such re- 
quest.^i A mere complaint to one not designated in 
the statute as the person on whom demand can be 
j made is not sufficient.^2 Where the statute provides 
I that demand must be made at the place where the 
employee is usually paid, an employee waives what- 
ever rights he might otherwise have under the stat¬ 
ute, by accepting an order for payment of his wages 
elsewhere.^® 

Tender. A tender of the wages due at the time of 
the discharge, if properly made and in the proper 
amount, terminates the further accumiilation of pen¬ 
alty,but it does not preclude the employee from 
recovering the penalty already accrued^s ^ tender 
is effective for this purpose, even though it does not 
include the accrued penalty,or the interest, where 
the amount is so small as to come within the maxim, 
De minimis non curat or where the employee 
refuses to accept the tender on other grounds than 
the failure to include interest,i® or where it appears 
that he would stili have refused to accept it if it had 
included the interest.^® A tender, however, is not 
effective where made to a justice before the trial in 
the absence of the employee and his attorney and 
without their knowledge.^o A tender of an amount 
less than the amount of wages due i? insufficient to 
stop the accumiilation of ^‘penalty wages”.2i 


99. Idaho.—Olson v. Idora Hili Min. 
Co., 155 P. 291, 2S Idaho 504, error 
dismissed 3S S.Ct. 191, 245 TJ.S, 
640, 62 L.Ed. 526. 

39 C.J. P 232 note 41. 

1. Ark.—^^Visconsin & Arkansas 
Lumber Co. v. Reaves, 102 S.W. 
206, 82 Ark. 377. 

2. La.—Duke v. Ford, Bacon & Da- 
vis, 138 So. 675, 19 La.App. 27. 

3. Idaho.—Marrs v. Oregon Short 
Line R, Co., 198 P. 468, 33 Idaho 
785. 

4. Idaho.—^Marrs v. Oregon Short 
Line R. Co., supra. 

5. Ark.—McCoy-Couch Furniture 
Mfg. Co. V. Zahringer, 186 S.W.2d 
922, 208 Ark. 581. 

e. Ark.—McCoy-Couch Furniture 
Mfg. Co. V. Zahringer, supra, 

7, Ark,—Lusk v. Jones, 194 S.W. 

260, 128 Ark. 312. 

39 C,J. p 232 note 45. 

& Ark.—Lusk v. Jones. 194 S.W. 
250. 128 Ark. 312. 


9. Ark.—Missouri Pac. R. Co. v. 
Ault, 216 S.W. 3, 140 Ark. 572— 
Biggs V. St. Louis, I. M. & S. R. 
Co., 120 S.W. 970, 91 Ark. 122. 

10. Ark.—McCoy-Couch Furniture 
Mfg. Co. V. Zahringer, 185 S.W.2d 
922, 208 Ark. 581. 

Who is foreman 

Where general manager of em- 
ployer had, and exercised, immedi¬ 
ate supervision and control over 
employee, the general manager was 
the “foreman’* of employee within 
statute imposing penalty for non- 
compliance with employee’s demand. 
at time of discharge, that wages be 
mailed to him.-r-McCoy-Couch Fur¬ 
niture Mfg, Co. V. Zahringer, supra, 

11. Ark.—St. Louis, I. M. & S. R. 
Co. V. Hin, 123 S.W. 760, 92 Ark. 
484—St. Louis, I. M, & S. R. Co. v. 
Broomaeld, 104 S.W. 133, 83 Ark. 
288. 

12. Ark.—Bush v. Coleman, 199 S. 
W. 87, 131 Ark. 379. 

39 C.J. p 232 note 49. 
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13. La.—Oller v. Bender, App., 146 
So. 780. 

14. La.—Duke v. Ford, Bacon & 
Davis, 138 So. 675, 19 La.App. 27— 
Whitehead v. E. J. Deas Co., 
118 So. 856, 9 La.App. 47. 

39 C.J, p 233 note 56. 

15. Idaho.—Robinson v. St. Maries 
Lumber Co., 204 P, 671, 34 Idaho 
707. 

le. Ark.—St. Louis, I. M. & S, R. 
Co. V. Bryant, 122 S.W. 996, 92 
Ark. 425. 

39 C.J. p 233 note 58. 

17. Ark.—Dickinson v. Atkins, 200 
S.W. 817, 132 Ark. 84. 

18. Ark.—Dickinson v. Atkins, su¬ 
pra. 

19. Ark.—Dickinson v. Atkins, su¬ 
pra. 

20 . Ark.—St. Louis, I. M. & S. R. 
Co. V. Bryant, 122 S.W. 996, 92 
Ark. 425. 


21. La.—Godfrey v. Louisiana' Oil 
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(4) Amount of Penalty 

“Penalty wages” begin to run either fpom the date 
of the employee's discharge or from the date of demand 
for payment depending on the terms of the statute. 

Under some statutor>^ provisions ‘^penalty wages” 
begin running from the date of the employee*s dis¬ 
charge, and not mcrely from the date of the em- 
ployee^s demand for payment,under others 
they begin to run only from the time of demand.-^ 
They stop running on the employer’s tender of wages 
duc at the time of the discharge, as discussed supra 
subdivision b (3) of this section, or on the com- 
mencement of an action to collect, where the action 
is brought within the time allowed for a maximum 
recovery,24 or on the entry of final judgment in 
such action after appeal where tht statute permits 
a recovery up to the entry of judgment.25 The pend- 
ing of a valid garnishment proceeding against the 
employer for any portion of the penalty period fol- 
lowing the discharge of the employee arrests the 
running of the penalty,-® and, if the proceedings are 
dismissed before the termination of the penalty pe¬ 
riod, the amount of penalty recoverable is comput- 
ed for the entire penalty period minus the wages for 
the time such proceedings were pending.27 it has 
been held that the penalty may properly be limited 
to the time prior to the day on which the employer 
was placed in receivership.^S 


§ 157. Medium of Payment 

Under constitutional and statutory provisions lr> 
some jurisdictions empSoyers are requlred to pay wages 
for Work done only In lawfui money or in scrip, tokens, 
or other evidences of debt which comply with the terms 
of the statute. 

Under the constitutional and statutory provisions 
of some States wage earners are required to be 
paid for their labor in lawfui money,-0 and such a 
provision has been held to cover payment of wages 
at any time, whether the payment is pania! or en- 
tire.2® Statutos of this nature have generally been 
held valid their purpose is to protect the labor- 
er22 against the cocrcion and demand of his em¬ 
ployer that he accept in payment of his wages less 
than the purchasing power of the dollar.23 It has 
accordingly been held that the employee cannot 
waive, by contract or otherwise, the protection thus 
afforded him,^^ and in some States it is expressly so 
provided by statute ;35 but there is also authority 
for the view that a statute requiring the payment 
of wages in lawfui currency may be waivcd by the 
employee,as by a contract that the amount due on 
a store account shall be taken from future wages.3'^' 

A statute making it unlawful to pay otherwise 
than in lawfui currency or specifically to issue scrip 
or trade or time checks in payment for work done by 
cmployecs does not apply to time checks issucd, not 
as payment for work, but merely as a statement of 


Refining Corporation, App., 163 So. 
729. 

22. Ark.—Grayson-McLeod Lumber 
Co. V. Johnson, 146 S.W. 141, 103 
Ark. 266. 

23. La.—Bannon v. Techeland Oil 
Corporation, 17 So.2d 921, 205 La. 
689. 

24. Cal.—Martin v. Going, 207 P. 
935, 67 Cal.App. 631. 

25. Ark.—Morgan v. St. Louis, I. 
M. & S. R. Co., 152 S.W. 1023, 106 
Ark. 74. 

39 C.J. p 232 note 53. 

26. Ark.—St. Louis, I. M. & S. R. 
Co. V. Walsh, 110 S.W. 222, 86 Ark. 
147. 

27. Ark,—St. Louis, I. M. & S. R. 
Co. V. Walsh, supra. 

28. La.—Bannon v. Techeland Oil 
Corporation, 17 So,2d 921, 205 La. 
689. 

29. Ky.—Hoskins Grocery Co. v. 
Creech Coal Co., 66 S.W.2d 555, 247 
Ky. 8. 

tia.—Radford v. Louisiana Central 
Lumber Ceu, 131 So. 765, 15 La. 
App. 476, 


Wash,—Pillatos v. Hyde. 119 P.2d 
323, 11 Wash.2d 403, 137 A.L.R. j 
839, 

Payment in cash or Services fur- 
nished employees as complying 
with requirements of Fair Labor 
Standards Act see supra | 151 
(27). 

Ixnplied repeal 

A later statute on the subject, not 
repealing an earlier one in terms, is 
not to be taken as a repeal by im- 
plication unless it is plainly repug¬ 
nant to the former or unless it fully 
embraces the whole subject matter. 
—Pearson v. Mills Mfg. Co., 64 S.E. 
407, 82 S.C. 506—39 C.J. p 236 note 2. 

I na b ility to pay is no defense to a 
prosecution for violation of require- 
ment for payment in cash.—^People 
V. Primrose Wet Wash lAundry Co., 
IX N.y.S.2d 302, 256 App.Div. 1088, 

30, Ky.—Barker v. Stearns Coal & 
Lumber Co., 152 S.W.2d 953, 287 
Ky. 340. 

31. Pia.—Henderson-Waits Lumber 
Co. V. Croft, 103 So. 414, 89 Pia, 
119, error dismissed 46 S.Ct. 23, 269 
U.S, 594, 70 L.Ed. 430. 

30 p.J. p 234 note 76. 

Statute held invalid 
La.—State v. Blake, 127 So. 592, 
170 La, 175. 


32. Tenn.—Corpus Juris cited la 
Cambria Coal Co. v. Cooper, 54 S. 
W.2d 70S, 709, 165 Tenn. 269. 

Wash.—Pillatos v. Hyde, 118 P.2d 
323, 11 Wash.2d 403, 137 A.L.R. 
839—Smaby v. Shrauger, 115 P.2d 
967, 9 Wash.2d 691. 

39 C.J. p 235 note 83. 

33. La.—Radford v. Louisiana Cen¬ 
tral Lumber Co., 131 So. 7€5, 15 
La.App. 476. 

34. Wash.—Pillatos v. Hyde, 119 P. 
2d 323, IX Wash.2d 403, 137 A.L. 
R. 839—Smaby v. Shrauger, 115 P. 
2d 967, 9 Wash.2d 691. 

39 C.J. P 235 note 84. 

Contract held vaJid 
A contract by owners .of majority 
stock in mining company to pay bal- 
ance of wage claims in consideration 
of release of company on part pay¬ 
ment by company was not contrary 
to wage and employment statute and 
was enforceable against owners of 
majority stock.—Smaby v. Shrauger, 
supra. 

35. Ind.—Hancock v. Taden, 23 N. 
B. 263, 121 Ind. 366, 16 Am.S.R. 
396, 6 L.R.A. 576. 

: 36. Pa.—Hamilton v. Jutte, 16 Pa. 
Co. 193. 

j 37. Pa.—^Hamilton v. Jutte, supra. 
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account or an acknowledgment of the amount due 
nor does it apply to a check which shows itself on 
its face to be payable in lawful money and redeem- 
able without discount in cash^® or to a check issucd 
as a credit and not in payment of wages already 
carned.^^o Unless the statute otherwise provides, the 
requirement that employecs be paid in lawful money 
does not prevcnt an employee from assigning any 
portion of his wages as security for a store account 
that he is running up with a merchant^^ in the ab- 
sence of collusion to do what the law has forbid- 
den;^2 nor does such a requirement prevent an ar- 
rangement whereby checkoff orders are signed by 
Union members directing the employer to deduct 
from their wages union dues and assessments^^ or 
an arrangement whereby the employer deducts a por¬ 
tion of an employee’s wages and applies it to the 
purchase price of stock pursuant to the employee’s 
vvritten order.**^ Where the statute so provides, the 
scrip is payable only in cash, not with standing the 
terms of the scrip purport to make it payable in 

merchandise.^5 

While the mere issuance of checks or coupons 
against wages not yet carned does not violate the 
law requiring payment of wages in lawful curren- 


cy,"*® if such coupons or checks are made payable 
otherwdse than in cash for the full face value at 
the time the wages become due, or if the employ¬ 
er refuses so to rcdeem them at such time, the law 
is violated;^'^ and, under some statutes expressly 
so providing, any checks, punchouts, tickets, tokens, 
or other device, redeemable by its terms either par- 
tially or wholly in goods or merchandise, must be 
redeemed by the employer issuing them on demand 
of any legal holder thereof on the next pay day after 
issuance for full face value in lawful money>5 It 
is immaterial by whom the order or check is issued 
or put in circulation if it is of a character made un- 
lawful by the statute and is used by the employer 
for the payment of labor.*^^ Conversely, if the order 
is payable in lawful currency, its legal character is 
not affected by the fact that it is an order on a third 
person to pay the specified sum.^O 

A statute prohibiting the making of a contract 
for the payment of wages otherwise than in lawful 
currency does not preclude the parties from making 
an accord and satisfaction after wages have been 
earned and Services rendered.®^ A provision regu- 
lating the assignment of future wages by an em¬ 
ployee does not render discounts made by an em- 


38. Ind.—Pere ]VIarqU€tte R. Co. v. 
Baertz, 74 N.R 51. 36 Ind.App. 408. 

30 C.J. p 235 note 80. 

39. Mo.—State v. Balch, 77 S.W, 547, 
17S Mo. 392. 

Wash.—State v. Chehalis Furniture 
& Mfg. Co., 92 P. 277. 47 Wash. 
378. 

40. La.—Radford v. Louisiana Cen¬ 
tral Lumber Oo., 131 So. 765, 15 
La.App. 476. 

Tenn.—Cambria Coal Co. v. Cooper, 
54 S.\V'.2d 7US, 165 Tenn, 269—Hen- 
Zey V. Tennessee Consol. Coal Co., 
79 S.W.2d 803, 18 Tenn.App. 520. 
39 C.J. p 235 note 91. 

“What was the mischief that this 
statute was intended to remedy? It 
was not the giving of credit to the 
laborer between pay days. It was 
the giving him, in lieu of his wages, 
trade checks, tokens, etc., only re¬ 
deemable in merchandise at the 
place of business of his employer.” 
—Radford v. Louisiana Central Lum- 
ber Co., 131 So. 765, 769, 15 La.App. 
476. 

Scrip Issoed for both pnrposes 
Where scrip issued by coal com- 
pany to its employees had been is¬ 
sued in part as wages, and in part 
as an accommodation to employees 
to whom company was not indebted 
but who were thereby entitled to 
credit at company*s store, merchant 
who had acQuired scrip was entitled 
to reoover face value of that portion 
which had been issued as wages, but 
not of that portion representing an 


advance of credit.—Henley v. Ten- 
nessee Consolidated Coal Co., 113 
S.W.2d 1199, 21 Tenn-App. 598. 

41- Ky.—Corpus Jtirls quoted in 
Kentucky-Tennessee Light & Pow¬ 
er Co. V. Moats, 162 S.W.2d 526, 
527, 290 Ky. 690. 

39 C,J, p 236 note 9S. 

43- Ky.—Kentucky-Tennessee Light 
& Power Co. v. Moats. 162 S.W.2d 
526, 290 Ky. 690. 

39 C.J. p 236 note 99. 

43- Ky.—Braddom v. Three Point 
Coal Corporation, 157 S.W.2d 349, 
288 Ky. 734. 

44- Ky.—Kentucky-Tennessee Light 
& Power Co. v. Moats, 162 S.W,2d 
526, 290 Ky. 690. 

N.T.—Caesar v. H. S. Chardavoyne, 
Inc., 280 N.Y.S. 279, 245 App.Div. 
724. 

45. Ky.—Elkhorn Piney Coal Mining 
Co. V. Elvove, 36 S.W.2d 3, 237 Ky. 
670. 

48. Ky.—Pond Creek Coal Co. v. 
Lester. 188 S.W. 907, 171 Ky. 811. 

47. Ky.—Kentucky Coal Min. Co. v. 
Mattingly, 118 S.W. 350, 133 Ky. 
526. 

39 C.J. p 286 note 92. 

48. Pia,—^Henderson-Waits Lumber 
Co. V. Croft, 103 So. 414, 89 Fla. 
119, error dismissed 46 S.Ct. 23, 269 
TJf.S. 594, 70 L.Ed. 430. 

La.—Radford v. Louisiana Central 
Lumber Co., 131 So. 765, 15 La.App. 
476- 


Wash.—Smaby v. Shrauger, 115 P.2d 
067, 9 Wash.2d 691. 

Credit Blip, not issued in payment 
of wages, but entitling employee to 
purchase merchandise at employer’s 
store on credit on fllling in the 
amount of credit desired to be ex- 
tended for such purchase, was not 
invalid as “check, punchout, tickets, 
tokens or other device redeemable in 
merchandise,” since the quoted 
words as used In the statute refer 
to evidence of an obligation for a 
definite amount, together with a 
promise to pay.—Radford v. Louisi¬ 
ana Central Lumber Co., 131 So. 765, 
15 LaApp. 476. 

49. W.Va.—State v. Pire Creek Coal 

6 Coke Co., 10 S.E. 288, 33 W.Va. 
188, 25 Am.S.R. 891, 6 L.R.A. 369. 

]UahiIlty of employer aud tradar 
WTiere a trader or merchant issues 
scrip and turns it over to the em¬ 
ployer who issues it to employees as 
an advance on wages, the employer 
and the trader are both liable to 
pay the full face value of the scrip 
in lawful money. even though their 
liability is not ioint.—^Moss Pederal 
Coal Co. V. Rhea, 284 S.W. 100, 216 
Ky. 18. 

50. Wash.—Agee t. Smith, 35 P. 370, 

7 Wash. 47L 

51. Ind.—Hancock v. Taden, 23 KE. 
253, 121 Ind. 366, 16 Am.S.R, 396, 
6 L.R.A. 576. 
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ployer in making payments to employees at their 
request before pay day illegal.52 

Transferability of scrip. Under some statutes 
trade checks or store orders issued against wages to 
become due and redeemable by the employer issu- 
ing them are held to be redeemable in the hands of 
a bona fide holder at face value;®^ such orders in 
the hands of holders for value are presumed to be 
based on an adequate consideration.54 The fact that 
such an order declares on its face that it is not trans- 
ferable does not prevent a bona fide holder recov- 
ering its face value from the person or Corporation 
issuing it.55 Under some statutory provisions scrip, 
trade checks, or other evidence of debt for labor 
are expressly made transferable that is to say, 
a right to redeem such scrip at face value is given to 
any person presenting it for payment at the proper 
time and on compliance with the statutory condi- 
tions, even though the person presenting it is neither 
the laborer to whom such scrip was issued nor the 


person who bought it from him.®’^ 

It has been held that such a scrip law making scrip 
issued by an employer transferable must be fairly 
construed so as to carry out its purpose^^ and must 
be read into every item of scrip issued.59 A provi- 
sion in such a statute that one who paid cash for 
scrip in an amount less than the full face value shall,. 
on redemption, receive only what he paid, the bal- 
ance to be credited to the worker to whom the scrip 
was issued, does not affect the right of a buyer to 
recover the full amount where he has paid par in 
merchandise for it.®® 

A statute providing for redemption in cash at face 
value of transferable scrip issued against wages to 
become due conforms to a constitutional requirement 
that wage earners be paid for their labor in lawful 
money;®^ but such a constitutional requirement is 
violated by a statute permitting the issuance of non- 
transferable scrip or tokens representing an advance- 


52. Ind.—^Princeton Coal Co. v. 
Dorth, 133 N,E. 386, 191 Ind. 615, 
24 A.L.R. 147, dissenting opinion, 
133 N.E. 500, 191 Ind. 615, 24 A. 
Lr.R. 147, rehearing denled 134 
N.E. 276, 191 Ind. 615, 24 A.L.R. 
147, 

53. Ky.—^Kentucky Coal Min. Co. v. 
Mattlngly, 118 S.W. 350, 133 Ky. 
526. 

Trader other thaa on« aiaiiied 
An employer issuing metal discs 
as trade checks, on -which was 
stamped the name of a trader, to 
employees as advances on their 
wages, and which were charged to 
their pay roll account, was bound to 
redeem the checks from a trader 
other than the one named who ac- 
cepted them from the employees for 
merchandise.—Moss Pederal Coal Co. 
V. Rhea, 284 S.W. 100, 215 Ky. 18. 

54. Ky.—Kentucky Coal Min. Co. v. 
Mattingly, 118 S.W. 350, 133 Ky. 
526. 

39 C.J. p 236 note 96. 

55. Ky.—Pond Creek Coal Co. v. 
Lester, ISS S.W. 907, 171 Ky. 811. 

Tenn.—Dayton Coal & Iron Co. v. 
Barton, 68 S.W, 970, 103 Tenn. 604, 
affirmed 22 S.Ct. 6, 183 U.S. 23, 46 
L.Ed. 61. 

50. Ky.—Carrs Pork Coal Co. v. 
Johnson Drug Co., 60 S.W.2d 952, 
249 Ky. 371—Blkhom Piney Coal 
Mining Co. v. Elvove, 36 S.W.2d 3, 
237 Ky. 670. 

Wash.—Smahy v. Shrauger, 115 P.2d 
967, 9 Wash.2d 691. 

57. Ky*,—Western Ke^ntucky Coal 
Co. V. Nall & Bailey,'l4 S.W.2d 400, 
228 Ky. 76. 

Bacorda to he Icepi hy pnrchaaer 

(1) The statute requires the pur- 


chaser of scrip to keep an accurate 
record of the amount of scrip pur- 
chased, the name of each person 
from whom it was purchased, the 
date, and the amount paid, and who 
issued the scrip so purchased; and 
a sworn statement incorporating 
these items must be presented when 
payment for the scrip is demanded. 
—Elkhorn Piney Coal Mining Co. v. 
Elvove, 36 S.W.2d 3, 237 Ky. 570. 

(2) Substantial compliance with 
such provisions is sufficient.—Ciear 
Fork Coal Co. v. Robertson, 148 S.W. 
2d 1047, 285 Ky. 659—Elkhorn Piney 
Coal Mining Co. v. Elvove, supra. 

(3) The statements need not show 
: whether the scrip was paid for in 

I money, goods, or other things of 
value.—Elkhorn Piney Coal Mining 
Co. V. Elvove, supra. 

(4) If the purchaser acquired the 
scrip from one other than the em- 
ployee to whom it was issued, the 
statement need not show the name 
of such employee.—^Elkhorn Piney 
Coal Mining Co. v. Elvove, supra— 
Western Kentucky Coal Co. v. Nall 
& Bailey, 14 S.W.2d 400, 228 Ky. 76. 
When statement tinnecessary 

(1) Purchaser of scrip issued by 
employer was not required to present 
Itemized statement and affidavit 
where employer^s manager refused 
payment on ground that employer 
was not redeeming scrip in cash.— 
Hoskins Grocery Co. v. Creech Coal 
Co., 66 S.W.2d 556, 247 Ky. 8—Elk¬ 
horn Piney Coal Mining Co. v. Bl- 
vove, 36 S.W.2d 3, 237 Ky. 570. 

(2) In such case defendant was 
chargeable with a constructive 
knowledge of the law and must be 
deemed to have waived right to re¬ 
quire presentation of statements.— 
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Barker v. Stearns Coal & Lumber 
Co., 163 S.W.2d 466, 291 Ky. 184. 
Time of presentation 
It was coal company’s duty to re¬ 
deem scrip issued to employees when 
presented by purchaser from third 
person on regular pay day.—Hoskins 
Grocery Co. v. Creech Coal Co., 66 
S.W.2d 655, 247 Ky. 8. 

Xnterest 

Under express provisi on in the 
statute, where the purchaser of scrip 
has paid for it in cash he is entitled 
on redemption to interest at the 
statutory rate to the date of pre¬ 
sentation of the scrip for payment, 
and the amount of such interest is 
chargeable to the employee to whom 
the scrip was issued; where the pur¬ 
chaser paid for the scrip not in 
cash but in merchandise, he is not 
entitled to interest to the date of 
presentation but he is entitled to in¬ 
terest from the time of proper pre¬ 
sentation, demand, and refusal.— 
Carrs Pork Coal Co. v. Johnson Drug 
Co.. 60 S.W.2d 952, 249 Ky. 371. 

58- Ky.—^Western Kentucky Coal Co. 
V. Nall & Bailey, 14 S.W.2d 400, 228 
Ky. 76. 

59. Ky.—Barker v. Stearns Coal & 
Lumber Co., 163 S.W.2d 466, 291 
Ky. 184—Carrs Pork Coal Co. v. 
Johnson Drug Co., 60 S.W.2d 952, 
249 Ky. 371—Elkhorn Piney Coal 
Mining Co. v. Elvove, 36 S.W.2d 3, 
237 Ky. 670. 

eOL Ky.—Western Kentucky Coal 
Co. V. Nall & Bailey. 14 S.W.2d 400, 
228 Ky. 76. 

81. Ky.—^Hoskins Grocery Co. v. 
Creech Coal Co., 56 S.W.2d 655, 247 
Ky. 8. 



§ 157 


MASTER AND SERVANT 


56 C.J.S. 


ment of wages earncd but not yet akhough it 

wuuld not be violated by a provision authonziiig the 
issuance of nontransferable scrip or tokens» as an ex- 
tension of credit based on an anticipated counter- 
obligation or imearned wages or anything othcr than 
wages earned,®3 Under a statute so providing, an 
employer may issue nontransferable scrip redecm- 
able in merchandise oniy until pay day, at which time 
it must be redeemed in cash, provided such scrip is 
issued only against wages for labor to be performed 
and not in payment of wages already earned,®'^ and 
ii the scrip purports to cover both labor performed 
and labor to be performed the statutory proviso is 
not satisfied, and the scrip will be held payable only 
in cash.®5 

What law govents, A contract providing for the 
payment by promissory notes payable from the pro- 
cceds of the employer^s business, law fui in the state 
where made and where the Services were performed, 
will be enforced against the cmployee suing on an 
implied contract in a state of which plaintitf is a res¬ 
ident, although similar contracts are made illegal by 
the statutes of such latter state.®^ 

Recovery. Some statutes expressiy make employ- 
ers w^ho issue scrip to employets by way of payment 
for labor liable on proper and tiniely demand of a 
holder thereof for the full face value of such scrip, 
together vvith interest from the date of demand^'^ and 
attorney’s fees.^s Where an employer issued scrip 
payable in merchandise to strangers as well as to 


employces, a hoIdcr of the scrip seeking to recover 
under such a statute must show that his scrip was 
originally issued to employecs.®*? A statutory impo- 
sition of a penalty in acidition to a reasonable at- 
torney*s fee on recovery of judgment in a suit for 
rodemption of scrip has bcen held mandatory and, 
if the employer fiatly refuses to redeem scrip with- 
out asking for an opportunity to inspeet it, he can- 
not escape liability for the penalty on the ground 
that the scrip was presented to him in batehes so 
that he had no opportunity to inspectJi Some stat¬ 
utes make violations thereof a criminal offense 
and it has been held that such statutes shoiild be 
strictly construed in favor of defendant and against 
the state,'^^ 

§ 158. Basis and Measure of Compensation 

In a number of Jurisdictfons the methods fop de- 
termining the compensation of workers engaged in cer- 
tain occupations in which such determinatlon Is difficult 
are prescribed by statute, and such a statute has been 
held valid. 

Statutes prescribing reasonable rules for deter- 
mining the compensation of workers in occupations 
where such determination is difficult have been held 
valid as within the proper exercise of police pow- 
Thus, under some statutory provisions, the 
compensation of hop pickers is required to be de- 
termined solely by the weight of the hops picked,^^ 
and the compensation of miners is in some jurisdic- 
tions regulatcd by statutes providing for the mode 
of w^eighing the ore mined.*^® Since such statutes 


62. Ky.—Barkcr v. Stearns CoaI &' 
Lumber Co., 152 S.W.2d 1^53. 058, 
2S7 Ky, 240. 

**We may readily agree that ordi- 
narily the legislature may declare 
non-negotiable or non-assignable any 
particular instrument rupresenting a 
promise to pay money. However, if 
it represents wages owing a laborer 
for Work done, the legislative au- 
thority is subject to the restriction 
. , . of the Constitution.**—Bark- 

er V. Stearns Coal & Lumber Co., 
supra. 

Scrip issued tmder such. a statute, 

if issued for wages earned, is trans- 
ferable even though by its terms it 
is declared nontransferable.—Barker 
Y. Stearns Coal & Lumber Co., 163 
S.W.2d 466. 201 Ky. 1S4—Barker v. 
Stearns Coal & Lumber Co., 152 S.W. 
2d 953. 2S7 Ky. 340. 

63. Ky.—Barker v. Stfarns Coal «Ss 
Lumber Co.. 152 S.\V.2d 953, 2S7 
Ky. 340. 

RaASOtt for rolft 

Extension of credit by employer 
to an .cmployee, based on anticipated 
ssrvice and contingent security, is 
not payment of wages within consti- 


tutlonal provision requiring payment 
in lawful money. but such extension 
is matter of contract betwecn parties 
which is not controlled by such con- 
stitutional provision.—Barker v. 
Stearns Coal & Lumber Co., 152 S.W. 
2d 953, 2S7 Ky. 340. 

Nature of obligatiou created 

Scrip issued and accepted for pur- 
poses other than wages constitute 
duebills or promises to pay accord- 
ing to their terms, coupled with gen- 
eral custom in relation thereto— 
Barker v. Stearns Coal & Lumber 
Co., 163 S.W.2d 466. 291 Ky. 184. 

64. W.Ya.—Holliday v. Elkhorn- 
Plney Coal Mining Co., 134 S.E. 
736, 102 W.Va. 147. 

65. W.Va,—Holllday v. Elkhorn- 
Piney Coal Mining Co., 134 S.E. 
736, 102 W.Va. 147. 

SS- Wash.—Hateher v. Idaho Gold 
& Ruby Min. Co., 179 P. 106, 106 
Wash. 108. 

67. Fla.—Henderson-^Vaits Lumber 
Co. Y. Croft, 103 So. 414. 89 Pia. 
119, error dismissed 46 S.Ct 23, 260 
XJ.S. 594, 70 L.Ed. 430. 

68 . Pia.—Henderson-Waits Lumber 
Co. V- Croft, supra. 
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69. 'W.Va.—Legg v. Junior Mercan- 
tile Co., 142 S.E. 259, 105 W.Va. 
287. 

70. Tenn.—^Henley v. Tennessee Con¬ 
solidated Coal Co., 113 S.W.2d 1199, 
21 Tenn.App. 598. 

“This provision is plainly manda¬ 
tory. It requires the imposition of 
the penalty as a punishment for the 
violatlon of the law, not as a rem- 
edy for the injury or loss suffered 
by the complainant.'*—Heniey v. Ten¬ 
nessee Consol. Coal. Co., 79 S.W.2d 
805, 806, 18 Tenn.App. 520. 

71. Tenn.—^Heniey v. Tennessee 
Consolidated Coal Co., 113 S.lV,2d 
1199, 21 Tenn.App. 598. 

72. Wash.—Smaby v. Shrauger, 115 
P.2d 967, 9 Wash.2d 69. 

73. Md.—ShafCer v. Union Min. Co., 
55 Md. 74. 

Mo.—State v. Balch, 77 S.W. 647, 178 
Mo. 392. 

74. Or.—McLaughlin v. Helgerson, 
241 P. 50. 116 Or. 310. 

75- Or.—McLaughlin y- Helgerson, 
supra. 

76. Ky.—Williams v. United Mine 
Workers of America, 172 S.W.2d 
202, 294 Ky. 520, 149 A.L.R. 605. 
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are penal, they are as a rule to be strictly con- 
strued.’'” A statute of this character has been held 
not to prevent the making of a contract for payment 
of wages on a different basis*^^ and does not apply 
where a contract exists between an operator and his 
cmployers for the payment of wages on a different 
basis than by weight,^^ but a mere custom as to 
weighing cannot abrogate the specific provisions of 
a statute. 

A statute requiring the weighing of ali coal be- 
fore it is screened, qualified by a proviso that the 
act shall not be so construed as to compel payment 
for impurities, does not preclude a screening before 
weighing where the mine owner can only by that 
means avoid pajdng for impurities and a statute 
requiring every mine owner to pay his employees for 
the different grades into which the coal may be di- 
vided, at such prices as may be agreed on by the 
respective parties, does not prohibit the mine owner 
from contracting with his employee to pay only for 
one grade of coal screened and nothing for the oth- 
ers.s^ 

Checkweighman. Under statute in some jurisdic- 
tions, miners in proper cases may employ a check¬ 
weighman to inspect the weights and see that all 
coal mined is weighed and properly accounted for.S3 
There must be substantial compliance with provi¬ 
sions in such a statute governing the manner in 
which the weighman shall be selected in order to im- 
pose on the mine owner the duty of permitting the 
weighman to use the mine premises;^*^ but such a 
statute has been held not to preclude the selection of 
the weighman by other than the statulory methods if 
there is no objection by the mine owner to the meth- 


od adopted.^5 Where the statute makes the employ- 
ment of a weighman by the miners optional with 
them, it is not unlawful for the mine owners and 
miners to contract to work without enforcing such 
nght.36 Furthermorc, under such a statute, al- 
though a checkweighman has been selected as al- 
lowed by law, a mine owner is under no obligation 
to continue to operate the mine,®" and a threat by 
him to close down the mine unless one so selected is 
discharged is not, in the absence of fraud, such 
interference or intimidation, wuthin the meaning of 
the statute, as to constitute an offense.®s 

§ 159. Deduction and Forfeiture 

■ Statutes prohibiting deductions from wages !rt cer> 
tain cases, or except in compliance with prescribed con- 
ditions, are generali/ held valid, and, being penal, shouid 
be strictly construed; in a number of jurisdictions, by 
virtue of express statutory provision, persons are for- 
bidden to require employees to *‘kick back'' any part 
of thefr wages in order to obtain or. retain employ- 
ment. 

• 

An act forbidding an employer to impose a fine on 
an employee or to withhold wages because of im- 
perfections in the work done by him has been held 
unconstitutional but it would seem that such a 
statute would be constitutional if construed to mcan 
merely that an employer is forbidden arbitrarily to 
impose a penalty for an imperfcction by a deduction 
from the amount of the wages to which the employee 
is entitled under his contract, whether that amount 
has been determined by quantum meruit or by stip- 
nlation.^^ Statutes prohibiting deduction from wag¬ 
es for defective workmanship unless mutually de¬ 
termined to be the resuit of the employee's negli- 
gence or willful conduct^^ or prohibiting deduction 


Co. V. Rankin, 98 S.W.2d 311, 170 1 88. 
Tenn. 651—State v. Jenkins, 18 S. 

W. 249, 90 Tenn. 580. 


Tenn.—Black Diamond Coal Mining 
Co. V. Rankin, 98 S.\V.2d 311, 170 
Tenn. 651. 

77. 111.—Reinecke v. People, 15 111. 
App. 241. 

39 C.J. p 238 note 27. 

78. 111.—Jones v. People, 110 111. 

590. 

79. 111.—Jones t. People, 110 111. 

590. 

80. Tenn.—Smlth v. State, 18 S.W. 
248, 90 Tenn. 575. 

39 C.J. p 238 note 30. 

81. Ind.—^Martin v. State, 42 N.E. 
911, 143 Ind. 545. 

39 C.J. p 238 note 31. 

82. 111.—^Whitebreast Puel Co. v. 
People 61 N.E. 853, 175 IU. 51. 

39 C.J. p 238 note 32. 

^ Ky.—^Winco Block Coal Co. v. 
Stewart, 125 S.W.2d 738, 277 Ky. 
125. 

3?a. —Commonwealtli v. H. C. Prick 
Coke Co., Com.Pl., 2 Pay.L.J. 7S. 
Tenn.—Black Diamond Coal Mining 
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84. Ky.—Williams v. United Mine 
Workers of America, 172 S.'W.2d 
202, 294 Ky. 520, 149 A.L.R. 505. 

Pa.—Commonwealth v. H. C. Prick 
Coke Co., Com.Pl., 2 Pay.L.J. 75. 

85. Ky,—Williams v. United Mine 
Workers of America, 172 S.W.2d 
202, 294 Ky. 520, 149 A.L.R. 505. 

Talidity of agreement 

Agreement between miners' union 
and operators that, if a suitable per- 
son is not available among the mine- 
workers at the mine, the check¬ 
weighman shouid he selected by mu- 
tual consent, was not void as against 
statute providing for selection of 
checkweighman by majorlty of 
workers or as against pubiic policy 
since miners waived benefits of stat- 
^ ute to extent of agreement.—Black 
Diamond Coal Mining Co. v. Rankin. 
1 98 S.W.2d 311, 170 Tenn. 661. 
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Tenn.—State v. Jenkins, 18 S. 
W. 249, 90 Tenn. 580. 

87. Tenn.—State t. Jenkins, supra. 

88. Tenn.—State v. Jenkins, supra, 

89. Mass.—Commonwealth v. Perry, 
28 N.B. 1126, 155 Mass. 117, 31 
Am.S.R. 533. 14 L.R.A. 325. 

39 C.J. p 238 note 40. 

Deductions, forfeitures, and fines 
apart from statute see supra §§ 
102-106. 

90. Mass.—Commonwealth v. Lan- 
caster Mills, 98 N.K 864, 212 Mass. 
315. 

91. Wis.—Zarnott v. Timken-Detroit 
Axle Co., 13 N.W.2d 53, 244 Wis. 
596, 153 A.L.R. 860. 

Pnrpose of statuto prohibiting de¬ 
duction from wages for defective 
workmanship unless mutually deter¬ 
mined to resuit from employee's neg- 
ligence is to prohibit arbltrary ac- 
tlon by employer.—Zarnott v. Tim¬ 
ken-Detroit Axle Co.. supra. 
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from wages of dues payable to labor organizations^^ 
have been held valid. Generally speaking, the oper- 
ation and effect of statntes prohibiting deductions 
tinder certain circumstances depends on the particu- 
lar language employed as construed in accordance 
with the usual nales.^S Since such statutes are penal 
in nature, they must be strictly construed.s^ 

Under some statutes a penalty is imposed on an 
employer who makes deductions from wages in vio- 
lation of their tenns.®® A statute providing that 
any person who shall withhold any part of the wag¬ 
es of an employee, bccause of an agreement requir- 
ing notice before kaving the employment, shall be 
subject to a penalty does not apply to a contract of 
employment by which each party agrees to give the 
other two weeks’ notice of intention to terminate it, 
and in default of such notice to forfeit or pay two 
weeks’ wages.®® A statute requiring payment with- 
out deduction, on the discharge of an employee, 
means without discount for paying in advance of 
the time fixed by the contract, and does not prevent 
the Corporation from ofFsetting the daniages sus- 
tained by the employee’s failure to perform his con- 
tract.®*^ When the parties have stipulatcd that either 
may terminate a contract of employment if he sees 


proper to do so, the forfeiture provided by statute 
in case the employee shall depart from the Service 
before the expiration of the term will not be in- 
curred in such a case.®® A statute prohibiting de¬ 
ductions from wages for defective workmanship, 
unless mutually determined to resuit from the em- 
ployee’s negligence, becomes part of the contract 
of emplo>Tnent and is binding on the parties.®® 
Under a statute prohibiting the imposition of a 
fine on an employee unless the amount thereof 
is agreed on between the parties, an employee 
may, by acquiescence in similar conduct, express- 
ly agree that, when he has been paid in full for 
one week’s work, fines for the imperfections of 
that week may be deducted from the succeeding 
week’s wages,^ and, as discussed supra § 156, such 
an agreement is not contrary to a statute requiring 
employers to pay their employees weekly. 

'*Kick-back'* statutes. Under statutes expressly so 
providing, and commonly designated in one way or 
another as statutes against “kick-backs,” persons are 
prohibited in certain instances from requiring em¬ 
ployees to waive, pay back, return, or contribute any 
part of their wages as a condition of obtaining or 
retaining employment,® and violations of such stat¬ 


as. TJ.S.—Association of Rock Island | 
Mechanical and Power Piant Em- j 
ployees v. Lowden, D.C.Kan., 15 F. ( 
Supp. 17$, afflrmod, C.C.A., Broth- ] 
orhood of Railroad Shop Crafts of l 
America, Rock Island System, 1 
Grand Lodge No. 3 v. Lowden, SG { 
F.2d 45S, lOS A.L.R. 112S. ccrtio- , 
rari denled Brotherhood of Rail-1 
road Shop Crafts of America v. i 
Lowden, 57 S.Ot. 43$, 300 U.S, 659. j 
81 L.Ed. S68. 


93. Bednetions not for esnployer^s 
iMiLellt 


Where wage deductions provided 
in closed-shop union contract were 
for benefit of union and not for 
benefit of employer, the statutes pro¬ 
hibiting deductions from wages for 
benefit of employer had no appUea- 
tion.—Greenwald v. Chiart*lla, 63 N. 
T.S.2d 49, 271 App.Div. 213. 


f 

t 


Charges held not fines | 

Charges made against taxicab | 
driver by taxicab company for j 
amount expended by company in 
caring for damages arising by rea- 
Bon of driver^s operation of his cab, 
which were authorized by agreement 
under which driver, who was em¬ 
ployed on commission basis, was 
responsible for damages occasloned 
to and by his cab while it was in 
driver^B possession were not flxxes 
prohibited by statute making unlaw- 
tul the assessment of fines by em¬ 
ployer against employees.—^Hanks v. 
Sbrereport Tellow Cabs, La,App., 
187 So. 8X7. 


Rzception held Inapplicahle 
N.Y.—Canton v. Thf‘ Falms, Inc., 273 
N.Y.S. 239. 152 Misc. 347, 

Beference to other statutes 
It has been held that a statute al- 
lowing an employer to contract for 
the forfeiture of a ■week's wages for 
failure to give notice of his intention 
to quit the employment is not repug¬ 
nant to a statute requiring the 
weekly payment of wages.—Veitku- 
nas V. aiorrison, 95 A. 947, 114 Me. 
256—39 C.J. p 239 note 4$. | 

94 , La,—Hanks v. Shreveport Yel-; 

low Cabs, App., 1S7 So. 817. | 

I 

95. "tVis.—Zarnott v. Timken-Detroit i 
Axle Co., 13 N.*VV.2d 53, 244 Wis, 
596. 153 A.L.R. 860. 

Amonnt of penalty 
Vnder statute relating to deduc¬ 
tions from wages for faulty work- 
manship, in the event opportunity to 
Show that defect was not due to 
employee’s negligence, carelessness, 
or willful and intentional misconduct 
is not given, employer is liable for 
twice the amount of deduclions to 
which employee would be entitied 
from a nondefectlve piece of work, 

I —Peters v. International Harvester 
jCo., 22 N.W.2d 518, 248 Wis. 451. 

|9eL Conn.—Pierce v. Whittlesey, 19 
A. 513, 58 Conn. 104, 7 L.R.A. 286. 

97. Ark.—Lrcep v. St Louis, I. M. & 
S. R. Co., 25 S.W. 75. 68 Ark. 407, 
41 Am.S.R. 109, 23 L.R.A. 264, ap- 
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peal dismissed 15 S.Ct. 1042, 159 U. 
S. 267, 40 L.Ed. 142. 

39 C.J. p 239 note 47. 

98. N.C.—Steed v. McRae, 18 N.C. 
435. 

39 C.J. p 239 note 48. 

99. Wis.—Zarnott v. Timken-Detroit 
Axle Co., 13 N.W.2d 63, 244 Wis. 
596. 153 A.L.R. 860. 

1. Mass.—Gallagher v. Hathaway 
Mfg. Corp., 51 N.E. 10S6, 172 Mass. 
230. 

39 C.J. p 239 note 44. 

2. U.S.— V. S. V. J. Greenbaum & 
Sons, C.C.A.N.Y., 123 P.2d 770— 
XT. S. V. Golder, D.C.Pa., 11 P.Supp. 
870. 

N.Y.—People v. Brill, 7 N.Y.S,2d 949, 
255 App.Div. 452—People v. Fay, 
43 NY.S.2d 826. 182 Misc. 358— 
Caivano v. Brill, 11 NT.S.2d 498, 
171 Misc. 29S—People, on Com- 
plaint of Falzia v. Meyer, 3 NY.S. 
2d 870, 167 Misc. 287. 

Pxupose of statute 

I (1) The purpose of the Klck-Back 
fRacket Act is to protect not only 
the legal form of employment con¬ 
tract s, but the substantive rights of 
workers to receive the benefit of 
wage schedules provided by congress, 
except where diverted under author- 
ity of law or the workers* voluntary 
agreements.—S, v. Laudani, NJ., 
64 S.Ct 316, 320 U.S. 643, 88 L.Ed. 
300, 149 A.L.R. 492. 

(2) The purpose of the Anti-Kick- 
back Act is to Insure that workers 
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lites are made criminat offenses.^ Such statutes 
have been held valid^ and, being penal, should be 
strictly construed,^ although it has also been held 
that such a statute must be read and applied in the 
light of the evils which gave rise to its enactment 
and the aims it sought to achieve® and that its effec- 
tiveness should not be limited unless the legislative 
intent to so limit it is inescapableJ 

The operation and effect of such statutes generally 
depend on their language and terms.s The statute 


may by its terms be made applicable not only to in- 
dividuals, associations, or corporations engaged in 
private business, but also to an elected public offi¬ 
cia! who is authorized to appoint or hire another per- 
son for a municipality or governmental^ agency.^ 
While such a statute necessarily applies where the 
employee gives up or concedes a portion of his con- 
tractual wage to, or in favor of, or at the instance 
of, the employer or one acting for or on behalf of 
j the employer,it is not limited to such casesU and 


on federal projects shall receive the 
full wages to which they are enti- 
tled from their employers, many of 
whom miffht be found to be depriv- 
ing the workers of their rights in 
such respect.—U. S. v. Carbone, 
Mass., 66 S.Ct. 734, 327 U.S. 633, 90 
L.Ed. 904. 

(3) The purpose of the statute is 
to protect workmen engaged on 
public projects from being compelled, 
through means stated in the statute, 
to give up any part of the compen- 
sation to which they are entitled un¬ 
der their contract of employment.— 
U. S. V. Fuller, D.C.N.T., 51 F.Supp. 
951—U. S. V. McGraw, D.C.N.Y., 47 
F.Supp. 927—U. S. V. Charlick, D.C. 
Pa., 26 F.Supp. 203. 

(4) Other statements of purpose. 
I7.S.—U. S. V. Carbone, D.C.Mass., 

56 F.Supp. 343. 

Wash.—State v. Carter, 142 P.2d 403, 
18 ■Wash.2d 590. 

3. U.S.—U. S. V. Fuller, D.C.N.Y., 
61 F.Supp. 951—tr. S. V. Charlick, 
D.C.Pa.. 26 F.Supp. 203—tr. S. v. 
Golder, D.C.Pa., 11 F.Supp. 870. 

N.Y.—People V. Brill, 7 N.Y.S.2d 949, 
255 App.Div. 452—People v. Fay, 
43 N.Y.S.2d 826, 182 Misc. 358— 
People, on Complaint of Falzia v. 
IVIeyer, 3 N.Y.S.2d 870, 167 Misc. 
287. i 

Wash.—State v. Carter, 142 P.2d 403, 
IS Wash.2d 690. 

4. N.Y.—People v. Brill, 7 N.Y.S.2d 
949. 255 App.Div. 452. 

5. U.S.—U. S. V. Laudani, C.C.A. 
N.J., 134 P.2d 847, reversed on 
other grounds 64 S.Ct. 315, 320 U. 
S. 543, 88 L.Bd. 300, 149 A.L.R. 
492—U. S. V. Charlick, D.CPa., 26 
F.Supp. 203. 

N.Y.—People v. Brill, 7 N.Y.S.2d 949, 
255 App.Div. 452. 

6. tr.S.—XJ. S. V. Carbone, Mass., 66 
S.Ct, 734, 327 U.S. 633, 90 L.Ed. 
904. 

7. U.S.—U. S. V. McGraw, D.aiST.Y., 
47 F.Supp. 927. 

8 . U.S.—U. S. V. Carbone, Mass., 66 
S.Ct. 734, 327 U.S. 633, 90 L.Bd. 904. 

XTature of acts proMbited 

(1) The statute does not undertake 
to prescribe any partlcular rate of 
wage, nor does it provide that pay- 
ment of a lower wage than par¬ 


ties have agreed on will constitute a 
crime; it is directed only against 
those who procure a refund under 
threats, express or implied, that the 
employee will be discharged.—People 
v. Brill, 7 N.T.S.2d 949, 255 App.Div. 
452. 

(2) The “kick-back” statute is vio- 
lated whenever employee is in es- 
sence deprived by employer of part 
of the prevailing wage agreed on, ir- 
respecti ve of how deprivation is ef- 
fected or of whether money deducted 
was ever in employee's possession.— 
People, on Complaint of Falzia v. 
Meyer, 3 N.Y.S.2d 870. 167 Misc. 287. 

(3) It is not necessary to consti¬ 
tute a rebate, within meaning of stat¬ 
ute prohibiting the rebating of wages 
as applied to public officials and em- 
ployees, that money returned or 
withheld from employees' wages be 
returned to the coffers of the public 
agency involved; it Is sufficient if 
such moneys go into pocket of elect¬ 
ed public official who has authority 
to appoint and to remove the em¬ 
ployee.—State V. Carter, 143 P.2d 
403, 18 Wash.2d 590. 

Contractual wage protected 

(1) The offense aimed at by the 
Kick-Back Racket Act is the induc- 
ing of an employee engaged on pub- i 
lic Work, financed in whole or in ' 
part by the United States, to give up 
any part of his compensation to 
which he is entitled under his con¬ 
tract of employment, which means 
the contract between the employee 
and his employer.—U. S. v. I^audani, 
C.C.A.N.J., 134 P.2d 847, reversed on 
other grounds 64 S.Ct. 315, 320 U.S. 
543, 88 L.Ed. 300, 149 A.L.R. 492— 
U. S. V. Charlick, D.C.Pa., 26 F.Supp. 
203—U. S. V. Golder, D.C.Pa., 11 F. 
Supp. 870. 

(2) The statute is not violated 
where the employee receives the 
whole amount of the wages called 
for by his contract with the employ 
er, even though the amount of such 
wages is less than the general wage 
scale flxed by the government or less 
than the wages fixed by the employ- 
er's contract with the government or 
with the general contractor, and re- 
gardless of what means were used 
to induce the employee to accept 
such lower rate of pay.—U. S. v. 
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Charlick, supra—U. S. v. Golder, su¬ 
pra. 

AU federally financed work is em- 
braced within the provisions of the 
Kick-Back Racket Act.—^U. S. v. Lau¬ 
dani, C.C.A,N.J.. 134 F.2d 847. re¬ 
versed on other grounds 64 S.Ct. 315, 
320 U.S. 543, 88 L.Ed. 300, 149 A.L. 
R. 492. 

Smployee as accompUce 

A workman who, induced by fear 
that Work will otherwise cease, con- 
sents to arrangement violative of 
“klck-back'* statute, cannot be re- 
garded as an accompllce, but a work¬ 
man who, in addition to returning 
part of his own wages, assists em¬ 
ployer in violating **kick-back" stat¬ 
ute by collecting ‘*kick backs’* from 
other workmen is guilty as an ac- 
complice.—People, on Complaint of 
Falzia V. Meyer, 3 K’.Y.S.2d 870, 167 
Misc. 287. 

Ck>iLtractTial provisions reqLtiired 
Prior to its amendment, a statute 
making it a crime to require em- 
ployees to pay back or return any 
part of their wages applied only 
where there was a contract for per- 
sonal Services between the employer 
and the employees or their union re- 
quiring the employees to be paid the 
prevailing rate of wages.—People v. 
Brill, 7 N.Y.S.2d 949, 255 App.Div. 
452. 

9. Wash.—State v. Carter, 142 P.2d 
403. 18 Wash.2d 590. 

Statutory provisions as to wages of 
public employees or employees on 
public Works generally see supra 
§ 153. 

The connty treasnrer, as an elected 
public official authorized by law to 
appoint deputies and to remove them 
at his pleasure, is an employer with¬ 
in meaning of statute prohibiting the 
rebating of wages.—State v. Carter, 
142 P,2d 403, 18 Wash.2d 590. 

10. U.S.—U. S. V. Laudani, C.C.A.N. 
J., 134 P.2d 847, reversed on other 
grounds 64 S.Ct. 315, 320 U.S. 643, 
88 L.Ed. 300. 149 A.L.R. 492. 

11. U.S.—U. S. V. Laudani, N.J., 64 
S.Ct. 316, 320 U.S. 543, 88 L.Ed. 
300, 149 A.L.R. 492—U. S. v. Mc- 

. Graw, D.C.N.Y., 47 F.Supp. 927. 
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iias been held applicable to a fofeman having the 
authority to hire and fire employees even thoug^h he 
was acting solely on his own behalf .^2 

Such statutes have also been held applicable to 
Union officials who extort from worbnen, not union 
members, part of their compensation for the priv- 
ilege of working,^^ but other statutory provisions of 
this character have been held not to apply to union 
officials who threaten to procure the discharge of 
any workers failing to make the required weekly 
payments until the full amount of union initiation 


fees is paid in accordance with the uniones closed- 
shop agreement with the employer.^** A statute 
prohibiting the rebating of wages has been held not 
to forbid the making of donations or contributions 
by the employees to the employer, whether the em- 
ployer is engaged in private industr^’- or is an elect- 
ed public official, provided such contribution or 
donation is voluntary.^S It has been held that pay¬ 
ments made under a ''kick-bacb^ condition in a con- 
tract of emplo>Tnent are recoverable as payments 
made under duress.^® 


C. Actions and Criminal Prosccutions 


§ 160(1). Aetion for Wages, Damages, or 
Penalties 

a. In gencral 

b. Under Fair Labor Standards Act 
a. In G-eneral 

The nature, form, and scope of actions for wages 
and penalties under statutes regulatlng wages and the 
payment thereof depend on the terms and provisions 
of the statute and the circumstances of the case. 

The nature, form, and scope of actions for wages 
and penalties under statutes regulating wages or the 
payment thereof, which statutes are discussed supra 
§§ 151 (1)-159, depend on the terms and provisions 
of the particular statute and the circumstances of the 
particular case.^"^ Where a statute provides for the 


payment of overtime pay, it is immaterial that it 
makes no provision for the recovery of such pay, 
since such provision carries with it by necessary im- ‘ 
plication the right to sue and recover such overtime 
compensation.lS However, under a statute provid- 
ing that an employee working an excessive number 
of hours shall be entitled to recover compensation 
at the legal minimum rate for the overtime worked, 
but failing to set a minimum wage, it has been held 
that an employee has no cause of action for overtime 
worked.^9 Under statutes imposing a penalty for a 
failure, on the part of an employer, to make pay¬ 
ment of wages to his employees at stated periods, 
considered supra § 156, an* action may be brought to 
recover the penalty alone^O or to recover the wages 
and accrued penalty.^^ 


12 . U.S.—TT. S. v: Laudani, N.J., 64 
S.Ct. 315, 320 U,S. 543, 88 L.Ed. 300, 
149 A.L.R. 492. 

13. N.T.—People v. Fay, 43 N.T.S. 
2d 826, 182 Misc. 358. 

14. XT.S.—IJ. S. V. Carbone, Mass., 66 
S.Ct 734, 327 U.S. 633. 90 L.Ed. 904 
—-U. S. V. Baker, C.C.A.Pa., 155 F. 
2d 16. 

Bmployee barred from unios. 

The statute penalizing the compel- 
llngr of workmen on public work to 
give up part of their compensation 
by threats of procuring dismissal 
from employment is violated by an 
agreement between an employer*s au- 
thorized agent and union officials 
whereby workers are compelled to 
pay a part of their compensation to 
a local union of which they were 
not and could not become members, 
for the privilege of working on a war 
project, the statute not being limited 
to employers in view of the words 
“anyone” in the title, and “whoever” 
in the text, having such universally 
under st ood meankigs that they are 
embodied in the maxim, Expressum 
facit cessare tacitum.—^U. S. v. Ful- 
len D.C.N.T., 51 P.Supp. 951. 
SshBeVuest cosversion of mosey 
Where acts of union officials in 


threatening to procure discharge of 
any workers failing to make required 
weekly payments until full amount 
of union initiation fees was paid in 
accordance with uniones closed-shop 
agreement with employer w'ere not 
in violation of the Anti-Kickback 
Act, proof that union officials there- | 
after converted money so collected to 
their own use in violation of the un¬ 
ion rules, if established, would not 
constitute a violation of the act.— 

; U. S. V. Carbone, Mass., 66 S.Ct. 734, 
327 U.S. 633, 90 L.Ed. 904. 

15. Wash.—State v. Carter, 142 P. 

2d 403, 407, 18 Wash.2d 590. 

1 “While occasion for the manifesta- 
1 tion of such generosity on the part 
of the employee' may not be frequent 
i nor the privilege often exercised, 
there is nothing in the statute which 
proscribes such effiorts. Having once 
received his wages in full, the em¬ 
ployee is at liberty to do' what he 
wilZ with his eamlngs, so long as he 
does not violate some positive rule of 
law governing his action. He may 
keep the money in his pocket, invest 
it, spend it, or give it away. . . 

If the contribution be in fact a vol- 
untary donation, it does not ceces- 
sarily constitute a rebate of wages 
merely because it moves to, or for 
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the benefit of, the employer.’*—State 
V. Carter, supra. 

le. N.T.—Caivano v. Brill, 11 N.T.S. 
2d 498, 171 Misc. 298, 

17. Ky.—Consolidated Tei. Co. v. 
Stevens, 168 S.W.2d 1012, 293 Ky. 
313. 

ActloxL held ex delicto 
Under statutes establishing mini¬ 
mum wages and maximum hours of 
Service for women and minors, an 
actio.n to recover overtime compensa¬ 
tion for overtime hours rendered 
without contract respecting pay 
therefor has been held to be of an 
ex delicto character.—Consolidated 
Tei. Co. V. Stevens, supra. 

18. Tex.—Canipbell Cleaning & Dye 
Works V, Porter, Civ.App., 183 S. 
W.2d 253, error refused. 

19. Kan.—Walker v. Dixie Frocks, 
73 P.2d 1009, 146 Kan. 812. 

I The contract rate of pay of the 
I employee cannot be used as the basis 
of the action for overtime compensa¬ 
tion uinder such statute.—^Walker v. 
Dixie Frocks, supra. 

20. Ark.—St. Louis, I. M. & S. R. 
Co. V. Pickett, 67 S.W. 870, 70 Ark. 
226. 

2L Ark.—^Morgan v. St. Louis, I. M. 
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Actions for wages apart from statute are consid- 
ered supra §§ 122-137. 

SUUutes as to public employees and employees on 
ptihlic woi‘ks. The provisions of a statute requir- 
ing prcvailing wages to be maintained in the con- 
structk)n' of public works. and providing for fines, 
imprisonment, and forfeitures for violations of the 
statute, have been held not exclusive, and employees, 
as third-party beneficiaries of the statute, may main- 
tain a civil action against their employer for the 
difference betwecn the wages actually paid and the 
wages due under prevailing wage rates.22 Under a 
provision requiring contracts between governmental 
agencies and contractors on public works to provide 
for the payment of prevailing wages to employees 
on such public works, and providing the remedy for 
the employees’ recovery of the differential in wages, 
it has been held that the employee cannot sue on the 
contract but must follow the statutory remedy, which 
is exclusive but where the contract with the 
governmental agency contained an agreement to pay 
not merely prevailing wages, but definite wages as 
set forth in a schedule annexed to the contract, an 
employee of the contractor may maintain a comnion- 
law action against his employer for breach of such 
contract, and the statutory remedy is not exclusive 
in such case.^^ 


Where a statute providing for the payment of pre¬ 
vailing wages to public employees provides the rem¬ 
edy whereby an employee may recover the difference 
between the wages paid and the amount which 
shouid have been paid at the prevailing rate, such 
remedy has been held exclusive and it must be fol- 
lowed by employees.^ 

b. Under rair Labor Standards Act 

An action under the Falp Labor Standards Act for 
unpald minimum wages or overtime compensation and 
liquidated damages is an action to enforce a civil lla- 
bility and may be brought oniy by an aggrieved em¬ 
ployee. The remedies established by the act are ex¬ 
clusive; but, !f the action is brought in a state court, 
such court*8 rules of practlce and procedure contrai. 

An action under the Fair Labor Standards Act to 
recover unpaid minimum wages or unpaid overtime 
compensation, and an additional equal amount as 
liquidated damages, is an aciion to enforce a civil 
liability, not a penal liability,26 although the brcach 
complained o£ also constitutes a criminal violation.2" 
It is an action for wages due under an employment 
agreement,an action created by statute on a con¬ 
tract, obligation, or liability.-^ The remedies estab¬ 
lished by the act for its enforcement are exclusive 
and not subject to exception and the right to re¬ 
cover for back w^ages must be enforced in the man- 
ner expressly specified in the act.si However, if 
the action is brought in a state court it must be tried 


& S. R, Co., 152 S.W. 1023. 106 Ark. 
74—St. Louis. I. M. & S. R. Co. v. 
TValsh, 110 S.W. 222, 86 Ark. 147. 

22 . Tex.—Austin Bridge Co. v. 
Teague, Civ.App., 149 S.W.2d 674, 
reversed on other groundiS 152 S. 
W.2d 1091, 137 Tex. 119. 

Pnrpose of statute 
The statute requiring prevailing 
wage rate to be maintained in con- 
struction of public works contem- 
plates authority of workmen to en¬ 
force their rights to be paid wages 
prescribed by suit against contrac¬ 
tor in view of purpose of statute and 
other statutes enacted for benefit of 
workmen furnishing labor on public 
works, all of which statutes are in 
pari materia .—Austin Bridge Co. v. 
Teague, supra. 

23. InT.T.—P eople ex rei. Rodgers v. 
Coler, 59 N.E. 716/166 N.T. 1. 

24. N.T.—Fata v. S. A. Healy Co., 
46 N.E.2d S39, 341, 289 N.T. 401. 144 
A.L.R, 1031. 

Beason for mle 

“The obligation thus assumed by 
the contractor is precise, and extends 
beyond the scope of the statutory 
obligation. The statutory remedy 
provided for breach of the statutory 
obligation would be an inadequate 
and unsuitable remedy for a viola- 


tion of this contractual obligation. 
An intention that the statutory reme- 
dy shouid be used for violation of the 
contractual obligation cannot be read 
into the statute by any reasonable 
construction. It would, indeed, ren- 
der futile the contractual obligation." 
—Fata V. S. A. Healy Co., supra. 

25 . N.Y.—McGrail v. City of New 
Tork, 11 N.Y.S.2d 806. 171 Misc. 
55, afflrmed 6 N.T.S.2d 374, 264 
App.Div. 857, reargument denied 7 
N.Y.S.Sd 22 6, 255 App.Div. 75S. 
Statutory conditions precedent see 
infra § 160 (3). 

28. U.S.—Fletcher v. Grinnell Bros., 
D.C.Mioh., 64 F.Supp. 778—Maddox 
V. Jones, D.C.Ala, 42 F.Supp. 35. 
Tex—Stringer v. Grifiin Grocery Co., 
Civ.App., 149 S.W.2d 168, error re- 
fused. 

27. U.S.—Fletcher v. Grinnell Bros., 
D.C.Mich., 64 F.Supp. 77S. 

Criminal prosecutions under Pair L.a- i 
bor Standards Act see infra § 160 
(13). 

28. U.S.—Uavis v. Rockton & R. R. 
R., D.C.aa, 66 F.Supp. 67. 

—Creno v. Caruso Products C!o.. 
60 N.T.S,2d 134. 

! Natare of right of aotloa nn ch e aged 

; The Fair Labor Standards Act sim- 
' ply regulates minimum compenBation 
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to be paid, and by setting up a mini¬ 
mum does not change the quality or 
nature of the right of action.—^W^ar- 
nick V. Bethlehem-Pairfield Shipyard, 
D.C.Md., 68 F.Supp. 857. 

29. U.S.—Northwestern Teast Co. v. 
Broutin, C.C.AOhio, 133 F.2d 628— 
Davis V. Rockton & R. R. R., D.C. 
S.C., 66 F.Supp. S7 —Constance v. 
Grosnell, D.C.S.C., 62 F.Supp. 263. 

30. U.S.—^Apple V. Shulman Publica- 
tions, D.C.N.J., 65 F.Supp. 677, 

31. U.S.—Fleming v. Miller, B.a 
Minn., 47 F.Supp. 1004, modified on 
other grounds, C.C.A., Wallkig v. 
Miller, 138 F.2d 629, certiorari de¬ 
nied 64 S.Ct. 781, 321 U.S. 784, 88 
LAEd. 1076. 

In determinittg the rights and ha- 
bilities thereunder, the act Controls. 
Mo-—Rockwood v. Crown L*aundry 
Co., 178 S.W.2d 440, 362 Mo. 561. 
Okl.—Ille V. Travis Oil Corp., 164 P. 

2d 998, 196 Okl. 332. 

Suit agaiiLSt joint employers 
An employee has been held enti- 
tled to recover a claim under the act 
from joint employers notwithstand- 
Ing the act does not specifically so 
provide.—Ashenford v. L. Tukon & 
Sons Produce Co,, 172 S.W.2d 881, 237 
Mo.App. 1241* 
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in accordance with the rules of practice and pro- 
cedure of such state court.32 

While the action is one to enforce a private or 
individual right,^® it is one in which the public has 
a decided interest;^^ and public policy demands that 
the employee^s exercise of his right to maintain suit 
under the act be not unnecessarily hampered Ac- 
cordingly the right o£ an aggrieved employee to 
maintain an action for back wages, as granted by 
the act, includes not only the right to initiate it, but 
also the right to prosecute it to final judgment;36 
and once the action has been commenced, whether as 
a consolidation of claims of several employees or as 
an action by a designated agent on behalf of oth- 
ers, it may be maintained in such manner until final 
judgment is entered.s? The action inures only to 
employees having grievances against their employ- 
ers^S and is the only one that an employee may main- 
tain.32 On the other hand, the administrator of the 
wage and hour division of the department of labor 
is not authorized to sue for the wages of employees 
under the act,^o his authority in the enforcement of 


the act being limited to suit for injunction^i and to 
procurement, through the United States attorney, 
of criminal proceedings in the name of the United 
States.^^ 

Discovery, The rules relating to the propriety of 
interrogatories in civil actions generally, considered 
in Discovery §§ 55-68, have been held to apply in 
actions under the Fair Labor Standards Act.^^ 

§ 160(2). -Jurisdiction 

Jurisdiction of actions to pecover wages and penal- 
ties pursuant to statute generally depends on the terms 
of the statute. 

Jurisdiction of an action to recover tvages and 
penalties under statutes regulating wages or the pay- 
ment thereof generally depends on the terms of the 
statute.*^^ Thus it has been held that in enforcing 
the minimum wage rates under a statute the court 
exercises special, limited, statutory jurisdiction,^5 so 
that where conditions precedent prescribed by the 
statute, discussed infra § 160 (3), are not complied 
with the court is without jurisdiction of the action ^6 


32. Mo.—Rockwood v. Crown Laun- 
dry Co., 17S S.W.2d 440, 352 Mo. 
561—Martin v, Graham Ship-By- 
Truck Co., App., 176 S.W.2d 843, 

Okl.—Ille V. Travis Oil Corp., 164 P. 
2d 998, 196 Okl. 332. 

33. U.S,—Plourde v, Massachusetts 
Cities Realty Co., D.C.Mass., 47 F. 
Supp. 668. 

34. U.S.—Plourde v. Massachusetts 
Cities Realty Co., supra. 

35. U.S.—^Plourde v. Massachusetts 
Cities Realty Co., supra. 

38L U.S.—^Apple V. Shulman Publica- 
tions, 30.C.N.J,, 65 P.Supp. 677. 

37. U.S.—Swettman v. Remingrton 
Rand, D.C.I11., 65 F.Supp. 940. 

Parties to actions under act see in¬ 
fra § 160 (6). 

38. Tex.—Stringer v. Griffln Grocery 
Co., Civ.App., 149 S.W.2d 158, er¬ 
ror refused. 

33. U.S.—Bowe v. Judson C. Burns, 
Inc., C.C.A,Pa., 137 P.2d 37. 

4a U.S.—Walling v. Jacksonville 
Paper Co., D.C.Fla., 69 P.Supp. 599 
—^Walling V. Crane. B.C.Ga., 64 P. 
Supp. 88, reversed on other 
grounds, C.C.A., 158 P.2d 80. 

41. U.S.-^Walling v. Crane, supra. 
Injunctions under Piiir Labor Stand¬ 
ards Act see Injunctions S 138 b 
(2) (a) ee, 

42. U.S.—^Walling v. Crane. supra. 
Criminal prosecutions under Fair 

Labor Standards Act see infra § 
160 (13). 

4aL Ohlaetloii» to Intezxogatoxles de- 
sled 

Ia employees* action cLgaiast em- 


ployer for portaJ-to-portal pay under 
the Fair Labor Standards Act em- 
ployer*s objection that employees' 
interrogatory relating to hours 
worked and compensation paid was 
too broad and sought irrelevant In¬ 
formation would be overruled, ex- 
cept in so far as inquiry related to 
period in which recovery was barred 
by limitations; and employer's ob¬ 
jection that compilation of answers 
to employees* interrogatory relating 
to hours worked and compensation 
paid, necessltated large expenditures 
of time and money by employer was 
not sustained, where employer in 
making its own investigation would 
in a large measure gather together 
the Information called for in the in¬ 
terrogatory.—^Adelman v. Nordberg 
Mfg. Co., D.C.Wis., 6 P.R.D. 383, 
Objection to interrogatory snstained 

Since there is no reason why de¬ 
fendant should be required to answer 
an interrogatory prior to the time it 
has determined on its defenses, the 
objection in such case that plaintiff's 
interrogatory relating to hours 
W'orked and compensation paid is 
premature will be sustained.—^Adel- 
raan v. Nordberg Mfg. Co., supra. 

44. Me.—Stinson v. Taylor, 17 A.2d 

760, 137 Me. 332. 

Indnstxial cozomission held withont 
jurisdiction 

Industrial commisslon, as adminis¬ 
trative body having no judicial pow- 
ers, had no jurisdiction of contro- 
l^ersy between city and patrons of 
City Utilities who were givan em- 
' ployTnent in payment for Utilities* 
[Services, relating to right to addi- 
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tional compensatioin under schedule 
of wages on public works fixed by 
commission after payment in full 
w’as made in accordance with agree^ 
ment of employment.—Logan City v. 
Industrial Commission of Utah, 38 
P.2d 769, 85 Utah 131. 

45. Me.—Stinson v. Taylor, 17 A.2d 
760, 137 Me. 332. 

48. Me.—Stinson v. Taylor, supra, 
railnre to file rocord 
Where commissioner of labor had 
not filed with tjie clerk of the su¬ 
perior court as required by statute 
the record of hearing hefore the "wage 
board together with its report, find- 
ings and determinations as filed w’ith 
the commissioner, and his certificate 
of Service thereof on each employer 
in the state of whom he had Informa¬ 
tion or record, superior court was 
without jurisdiction to entertain an 
action to enforce minimum fair wage 
rates established for such industry.— 
Stinson v. Taylor, 27 A.2d 400, 139 
Me. 97. 

Two mouths’ violatiou 
In action by commissioner of labor 
to enforce minimum fair wage rates 
established by wage board, where 
record did not show that any em¬ 
ployer in such industry failed for 
two months or at ali to pay estab- 
Ushed wages after service of board's 
report, but showed that action was 
brought withki month after report 
was filed and served, justice of su¬ 
perior court was without jurisdic¬ 
tion and proceedings were nullity.— 
Stinson v. Taylor, 17 A.2d 760, 137 
,Me. 332. 
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I^ck of jurisdiction cannot be waived by the par- 

Under Fair Labor Stcindards Act, Under a sec- 
tion of the Fair Labor Standards Act providing that 
an action for wages or penalties may be maintained 
in any court of competent jurisdiction, it has been 
held that the action may be brought in such a court, 
whether state or fcderal.‘^8 

§ 160(3). - Conditions Precedent 

In actions to enforce statutes regulating wages or 
the payment thereof, there must be at least a substan- 
tial compliance with conditions precedent prescribed by 
the statute. 

\\’here a statute regulating wages or the payment 
thereof prescribes conditions under which it may be 
enforced and penalties recovered, there must be at 
least substantial compliance with such conditions as 
a prerequisite to the right to recover under the stat- 
ute.'^9 Thus it has been held a condition precedent 
to an action for minimum wages that the classifica- 
tion and wage of the employee involved must have 
been fixed.^^ Under a minimum wage statute so pro¬ 


viding, it is a condition precedent to an action by 
the commissioncr of labor to enforce the rates es- 
tablished that the rates w’erc served on the employ- 
er and that the employer failed for two months to 
pay such rates and these conditions precedent 
cannot be changed by the consent of the parties.^^ 

Public cmployces; cmployccs on public works. 
\\’here an employee of a contractor engaged in pub¬ 
lic Work seeks to pursue the statutory remedy in en- 
forcing his right to recover the diffcrence between 
the wage paid and the prevailing wage, his compli¬ 
ance with the statute is a condition precedent to his 
right to bring such action,53 Thus, where a statute, 
which provides a right and a remedy for the recov- 
ery of the difference between the sum actually paid 
to a public employee and the amount which should 
have been paid at the prevailing rate of wages, cx- 
pressly so provides, it is a condition precedent to the 
maintenance of such action that the employee shall 
have applied for the fixing of the prevailing rate of 
wages^-^ by filing a verified complaint with the prop- 
er officer.55 On the other hand, one who has filed a 
verified complaint becomes a party to the proceed- 


47. Me.—Stinson v. Taylor, suprau 

4a Tenn.—Tapp v. Price-Bass Co., 
147 S.W.2d 107, 177 Tenn. 1S9. 

Tex.—Camfield v. West Texas Utili¬ 
ties Co., Civ.App.. 170 S.W.2d 552. 
error refused. 

Concurrent jurisdiction of federal 
and state courts under Fair Labor 
Standards Act see Courts § 526.' 

The phrase “any court of compe¬ 
tent jurisdiction” means any law- 
fully constituted court, state or fed¬ 
eral, which may reach persons of the 
necessary parties and have jurisdic¬ 
tion over the sum immediately in¬ 
volved.—^Bell Aircraft Corp. v. An- 
derson, 38 S.E.2d 66. 73 Ga.App. 633. 

Oourt of coxnmon pl®as, a court of 
g’eneral jurisdiction, had jurisdiction 
of actiotn under Fair Labor Stand¬ 
ards Act to recover unpaid overtime 
compensation, attomey's fees, and 
liquidated damagres.—^Floyd v, Du 
Bois Soap Co., 41 N’.E.2d 393, 139 
Ohio St. 520, reversed on other 
grounds 63 S.Ct. 159, 317 U.S. 696, 
87 L.Ed. 488. 

49. Kan.—Brewer v. Kansas Elec¬ 
tric Power Co., 83 P.2d 103, 148 
Kan. 434. 

Bemand for redemption of tohens 

Under a statute to that effect, 
where an employee ha« received to- 
kens in x^ayment of wages, it is a 
condition precedent to his action for 
the redemption of'such tokens that 
he make demand therefor on a regu- 
lar pay day.—Carver v. Vemon Par- 
ish Lumber Co., 4 La.App. 449. 


Mediation condition held inapplica- 
ble 

Under statute pertaining to deduc- 
tions for faulty workmanship, there 
can be no disagreement as to cause 
of a defect in a piece of %vork which 
■wouid require the mediation of the 
industrial commission before the 
bringing of a suit to recover double 
the deduction until the matter has 
been the subject of consideration at 
a conference betw-een employee, or 
his representative, and employer to 
determine the cause, and in abse*nce 
of such conference employee is free 
to sue for double the amount of de- 
ductions.—Peters v. International 
Harvester Co., 22 N.W.Bd 518, 24S 
Wis. 451. 

50. N.D.—Pagel v. Trinity Hospital 
Ass’n. 6 N.W.2d 392, 72 N.D. 262. 

51. Me.—Stinson v. Taylor, 17 A.2d 
760. 137 Me. 332, 

Effect of noncompliance with condi- 
tio*ns on jurisdiction see supra § 

; 160 (2). 

|52. Me.—Stinson v. Taylor, supra. 

53. N.T.—Fata v. S. A. Healy Co., 
30 N.T.S.2d 739, 263 App.Div. 725. 
reversed on other grounds 46 N.E. 
2d 339, 289 N.Y. 401, 144 A.L.R. 
1031. 

54. N.Y.—McGrall v. City of New 
York, 11 N.Y.S.2d 806, 171 Mlsc. 
55, affirmed 6 N.Y.S.2d 374, 264 
App.Div. 857, reargrument denied 7 
N.Y.S.2d 226, 255 App.Div. 768. 
Fire telegraph dispatchers in New 

York City fire department were not 
entitled to maintain action to recov¬ 
er difference between wages received 
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by them and amount allegedly due 
under prevailing rate of wages, 
where they had not complied with 
statutory procedure requiring flxa- 
tion of prevailing rate by clty comp- 
troller as condition precedent to com- 
mencement of action.—McGrail v. 
City of New York, supra, 

55. N.Y.—Campbell v. City of New 

York, 52 N.E.2d 949, 291 N.Y. 461. 

Persous affected 

The clause “the complainant or 
any other person affected,” in statute 
authorizing the complainant or any 
other person affected to Institute an 
action against a person violating 
statute relating to hours and wages 
for public Work for the difference be¬ 
tween wages paid and wages which 
should have been paid, does not in¬ 
clude a person who did not file a 
verified complaint with the fiscal ofR- 
cer; and, where order of comptroller 
of the City of New York determining 
prevailing wages for wiremen in the 
City resulted from a statutory inves- 
tigation conducted by comptroller 
after city wiremen not including 
plaintiff had filed with the comp¬ 
troller verified complaints relating to 
prevailing wages of wiremen, and 
plaintiff subsequently filed a verified 
complaint with the comptroller, 
plaintiff antecedent to the order was 
not a “person affected” within the 
statute and was not entitled to recov¬ 
er the difference between the wages 
paid for his Services and the amount 
which should have been paid under 
the order.—Campbell v. City of New 
York, supra. 
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ing to fix the prevailing wage rate and is entitled to 
avail himself of the benefits thereof;^® and he is 
entitled to recover the diflFerence in wages from the 
time of the filing of the original verified complaint 
by which the proceeding to fix the prevailing wage 
was instituted.s^ 

Failure to pay on iermination of eftiploynuent. In 
an action by an employee to en for ce a statute pro- 
viding penalties for the failure of an employer to 
pay wages due at the time of the termination of the 
employment, it is a condition precedent, where the 
statute so provides, that the employee make a proper 
demand for payment^s and designate the place for 
payment.^^ 

Under Fair Labor Standards Act, It is not a con¬ 
dition precedent to an action for unpaid minimum 
wages or overtime compensation and liquidated dam- 
ages, under the Fair Labor Standards Act, that the 
employee make a demand on the employer for pay- 
ment of the additional compensation claimed to be 
due.so Also it has been held not a condition pre¬ 
cedent to such actions that the employee return sums 
received under a settlement if he did not receive all 
that was owing to him;6i and a provision in a set¬ 
tlement agreement making the return of sums re¬ 
ceived a condition precedent to such action has been 

held invalid.®2 
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§ 160(4). - Time to Sue, Limitatioixs, and 

Laches 

A cause of action under statutes regulatin^ wages 
accrues when the employer becomes liable for payment 
of that which the act requires. Limitations expressiy 
provided for in the statute control; and actions under 
the Fair Labor Standards Act are subject to state stat¬ 
utes of limltation. 

A cause of action under statutes regulating wages 
or the pa 3 mient thereof accrues to an employee when 
the employer becomes liable for payment of that 
which the act requires.^^ Accordingly an action for 
additional wages and liquidated damages under the 
Fair Labor Standards Act accrues at the end of 
each regular pay period.®^ 

Limitations, Where a statute regulating wages or 
the payment thereof expressiy provides a period of 
limitation for an action to enforce it, such provision 
is controlling.®5 While as far as the Fair Labor 
Standards Act itself is concerned, an employee may 
sue his employer thereunder at any time,®® where a 
state statute provides a limitation period on actions 
for the recovery of overtime pay or premium pay, 
accrued or accruing, including penalties required or 
authorized by statute, such limitation period has been 
held to apply to actions for overtime and liquidated 
damages under the Fair Labor Standards Act;®*^ 
and an action for additional compensation and liqui¬ 
dated damages under the act has also been held sub- 


56. N.y.—McKibbin v. City of New 
York, 51 N.Y.S.2d 50, 182 Mlsc. 671, 
afflrmed 53 N.Y.S.2d 474, 269 App. 
Div. 606, afflrmed 64 N.E.2d 288, 
295 N.Y. 592. 

57. N.Y.-—McKibbin v. City of New 
York, supra. 

58. Kan.—Brewer v. Kansas Elec¬ 
tric Power Co., 83 P.2d 103, 148 
Kan. 434—Gawthrop v. Missouri 
Pac. Ry. Co.. 78 P.2d 854, 147 Kan. 
756. 

La,—^Altom v. Mt. Vernon Oil & Gas 
Co., 141 So. 457, 174 La. 775. 
Action against employer^s Jolnt ad¬ 
ventarer 

Where laborer employed by one 
joint adventurer was discharged, he 
could not collect statutory penalty 
for nonpayment of wages from other 
joint adventurer, without demand on 
latter for wages.—Perryman v. Bois- 
seau, 138 So. 141, 19 La.App. 43. 

59. Kan.—Brewer v. Kansas Elec¬ 
tric Power Co., 83 P:2d 103, 148 
Kan. 434—Gawthrop v. Missouri 
Pac. Ry. Co., 78 P.2d 854, 147 Kan. 
756—Hurt v. Bdgell, 75 P.2d 834, 
147 Ksin. 234. 

80. .U.S.—George Lawley & Son Cor¬ 
poration V. South,. C.C.A.Mass., 140 
p.ad 439, 151 A.L.R. 1081, certiorari 
denied 64 S.Ct 1156, 322 U.S. 746, 


88 L.Ed. 1578—Colan v. Wecksler, 
D.C.N.Y., 45 P.Supp. 508—Lewis v. 
Nailling, D.C.Tenn., 36 F.Supp. 187. 

61. N.Y.—Pranz v. 48 West Porty- 
Eighth Realization Corp., 60 N.Y.S. 
2d 160, afflrmed 66 N.Y.S.2d 693. 

62. N.Y.—Pranz v. 48 West Forty- 
Bighth Realization Corp., supra. 

Agreements in derogation of rights 
under the act; see supra § 151 (24). 

63. U.S.—Smith v. Continental Oil 
Co., D.C.N.Y., 59 P.Supp. 91. 

Or.—Pullerton v. Lamm, 163 P.2d 
941, 177 Or. 655, rehearing denied 
165 P.2d 63, 177 Or. 655. 

64. U.S.—^Roland Electrical Co. v. 
Black, C.C.A.Md., 163 P.2d 417— 
Smith V. Continental Oil Co., B.C. 
N.Y., 59 P.Supp. 91. 

Or.—Pullerton v. Lamm, 163 P.2d 
941, 177 Or. 655, rehearing denied 
165 P.2d 63, 177 Or. 655. 

65. N.Y.—Cirillo v. City of New 
York, 10 N.Y.S.2d 472, 170 Misc. 
230, afflrmed 19 N.Y.S.2d 151, 259 
App.Div. 717, reargument denied 20 
N.Y.S.2d 402, 259 App.Div. 875, af- 
firm-ed 39 N.E.2d 273, 287 N.Y, 641. 

Pablic empXoyees; emplcyoes on pnb- 
lio Works 

(1) Action by municipal civil Serv¬ 
ice employee to recover difference be- 
tween wages actually paid and pre- 
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vailing rate must be Instituted with- 
in three months after service of no- 
tice of filing of order of comptroller 
fixing such prevailing rate.—Cirillo 
V. City of New York, supra. 

(2) Statutory three-month period 
of limitations on action for under- 
payment of wages commenced to run 
on final determination of prevailing 
rate of wages for particular period 
of time, and not from time that en- 
tire period of employment was cov- 
ered by final orders.—Pilloramo v. 
Carder Realty Corporation, 284 N.Y.S. 
240, 157 Misc. 662. 

66 . U.S.—Klota v. Ippolito, D.C.Tex„ 
40 P.Supp. 422. 

67. Or.—^Pullerton v. Lamm, 163 P. 
2d 941, 177 Or. 655, rehearing de¬ 
nied 165 P.2d 63, 177 Or. 655. 

Application of: 

General statutes of limitation see 
Limitations of Actions §§ 47, 67, 
72, 73, 83, 89. 

State statutes of limitation in fed- 
eral courts generally see Peder- 
al Courts § 188. 

The Word ^‘penalties” will be as- 
sumcd to have been used by the leg- 
islature in a broad sense, without re- 
gard to the technical distinctions be- 
tween a penalty and liquidated dam¬ 
ages.—^Pullerton v. Lamm, supra. 
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ject to a state statute of limitation expressly provid- 
ing a period o£ limitation on actions for wages or 
for a liability for failure to pay wages^S even though 
the cause of action was already in existence at the 
time of the enactment of the limitations statute.^^ 
The fact that the liability of one joint employer un¬ 
der the act for additional compensation is barred by 
limitations will not affect the other joint employer^s 
liability which is not so barred.'^^ 

Laches. An action to enforce a statute regulat- 
ing wages or the payment thereof/^ such as the 
Fair Labor Standards Act,'^^ may be barred by 
laches. 

§ 160(5). - Defenses 

a. In general 

b. Actions under Fair Labor Standards 
Act 

a. In General 

In order to constitute a good defense to an actfon 
under a statute regulatlng wages, the matter must be 
germane and must present a legal reason why the plain- 
tiff should not recover. 

In general, for matters to constitute a good de¬ 
fense to an action under a statute regulating wages 
or the payment thereof, they must be germane to 


the cause of action and must present a legal reason 
why plaintiff should not recover. '^3 Jn actions by an 
employee for a statutory penalty for the failure to 
pay wages to the employee on his discharge or wuth- 
in a designated time thereafter, the employer may 
interpose an equitable defense against the penalty.^^ 
The employer may show in defense that the em¬ 
ployee has signed vouchers acknowledging payment 
in full for the Services for which he claims pay- 
ment"5 or that the employee agreed with his fore- 
man on an extension of time for the payment of 
the balance due him and that suit for the penalty 
was brought before the time had elapsed;''® but it 
has been held not a defense that the discharged em¬ 
ployee was stili living in a house furnished him by 

his employer.'^^ 

b. Actions under Fair Labor Standards Act 

Good faith of the employer has been held not a de¬ 
fense to an action for overtime compensation and 
liquidated damages under the Fair Labor Standards 
Act. 

In general, in order for matters to constitute a 
good defense to an action for additional compensa¬ 
tion and liquidated damages under the Fair Labor 
Standards Act, they must be germane to the cause 
of action and must present a legal reason why plain¬ 
tiff should not recover,'^8 Accordingly, in an action to 


68 . U.S.—Reld v. Solar Corp., D.C. 

lowa, 69 P.Supp, 626, 

68 . U.S.—Reid v. Solar Corp., supra. 
Statute su'bject to special scrutlxLy 
Where a state statute of limita¬ 
tions relating to actions for the re- 
covery of wages is enacted subse- 
quent to the passage of the Fair La¬ 
bor Standards Act such state statute 
should receive careful scrutiny as to 
its intent and scope.—Reid v. Solar 
Corp., supra. 

Special provision as to ezisting caus- 
es of action 

A statute of limitations providing 
that existing causes of action on 
claims for wages or for a liability 
for failure to pay wages must be 
commenced within six months after 
effective date of the statute applies 
to actions under the Fair Labor 
Standards Act.—Reid v. Solar Corp., 
supra. 

70. U.S.—Morales v. Compania Azu- 
carera Del Toa, D.C. Puer to Rico, 68 
P.Supp. 346. 

71. 111.—George v. City of Danville, 
42 N.E.2d SdO, 315 Ill.App. 17, af- 
firmed 50 N.E.2d 467, 383 III. 454. 

racts held not to Show laches 
111.—George v. City of Danville, su¬ 
pra. 

72. U.S.—Murray v. Noblesville 

Mining Co., D.C.Ind., 42 P.Supp. 
808, afflrmed in part and reversed 


in part on other grounds, C.C.A., 
131 P.2d 470, certiorari denied 63 
S.Ct. 832, 318 U.S. 775, 87 L.Ed. 
1145. 

Facts held not to show laches 
U.S.—Murray v. Noblesville Milling 
Co., supra, 

73. N.Y.—La Juett v. Coty Mach. 
Co., 275 N.Y.S. 822, 153 Misc. 410. 

Matters of defense involving sub- 
stance of rights and liabilities un¬ 
der statutes see supra §§ 151-159. 
Employinent contract violatlve of 
statute 

The fact that employment contract 
was itself violative of statute pro- 
hibiting withholdlng of employees' 
wages for over six days would be no 
defense to employee's action for wa¬ 
ges.—^La Juett V. Coty Mach. Co„ su¬ 
pra. 

74, La.—^Deardorf v. Hunter, 106 
So. 831, 160 La. 213—^Williamson v. 
National Ben. Life Ins. Co., 133 So. 
515, 16 La.App. 451—Whitehead v. 
E. J. Deas Co., 118 So. 856, 9 La . 
App. 47. 

Shortage in employee’s acconnts 
Where company hired route fore- 
man who agreed to pay for ali short- 
age that might occur in the accounts 
of the drivers and at time of dis¬ 
charge shortage in accounts exist- 
ed, 6mployer’s refusal to pay amount 
claimed by foreman as wages at time 
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of discharge because of shortage was 
justified and constituted sufficient 
equitable ground to refuse the allow- 
ance of penalties provided for by 
statute.—Yancey v. Dickson Ice 
Cream Co., La.App., 190 So. 837. 

75. Idaho.—Goodell v. Pope-Shenon 
Min. Co., 212 P. 342, 36 Idaho 427. 
7 a Ark.—St. Louis, I. M. & S. R. Co. 
V. Broomfield, 104 S.W. 133, 83 Ark. 
288. 

77. Ark.—Grayson-McLeod Lumber 
Co. V. Johnson, 146 S.W. 141, 103 
Ark, 266. 

78. U.S.—Torres v. American R. Co. 
of Porto Rico, C.C.A.Puerto Kico, 
157 P.2d 255. 

scatters held to constitute defense 

A defense of payment in full of 
the amount required to be paid by 
the act is sufficient.—Caperna v. Wil- 
liams-Bauer Corporation, 47 N.T.S.2d 
328. 

Matters held not to constitute de« 
fense 

(1) The fact that the employer Is 
in financial difficulties and would be 
rsndered insolvent if It complied 
with the statute is not a defense.— 
Torres v. American R. Co. of Porto 
Rico, C.C.A.Puerto Rico, 157 P.2d 265. 

(2) It is not a defense that plain- 
tifC might have anticipated bringing 
action while stili in defendant^s em- 
ploy, even to point of gathering evl- 
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enforce the minimum wage provisions of the act, it 
is no defense that the employees received more aft- 
er the act was passed than they received before;*^^ 
nor is it a defense to an action for overtime com- 
pensation that the contract of employment provided 
that the employee was not to work a greater num- 
ber of hours than prescribed by law.s® Since under 
the National Labor Relations Act collective bargain- 
ing agreements must be in writing, as discussed su¬ 
pra § 28 (39), an employer cannot assert as a de¬ 
fense an oral agreement made with a uniones rep- 
resentative delaying the effective date of a written 
bargaining agreement.^^ 

Good faith of employer, The fact that the em¬ 
ployer committed a violation of the Fair Labor 
Standards Act in good faith based on a mistake of 
law has been held not a defense to an action for the 
additional compensation and liquidated damages due 
under the act ;82 nor is a mutual mistake of fact and 
law by both parties a sufficient defense.^S More spe¬ 
ci fically, the good faith of an employer in believing 
that a particular employment was not covered by 
the act,^^ or, if subject to the act, that the employ- 
ment contract and payraents made thereunder con- 


stituted full compliance with it,^^ has been held not 
a defense. However, under an amendment to the 
Fair Labor Standards Act so providing, it is a de¬ 
fense to an action for minimum wages and overtime 
pay that the act or omission complained of was in 
good faith in conformity with, and in reliance on, 
an administrative regulation, order, ruling, approval, 
or interpretation of the agency administrating the 
act; but such defense will not prevail if such re¬ 
liance is not shown.S® 

Payment or offer of paymenf, Since the right of 
actfon under the act is for liquidated damages as 
well as for the claimed unpaid compensation, it is not 
a defense that the employer, on learning that the 
act was applicable, expressed his willingness, or of- 
fered, to pay,^^ ©r voluntarily paid,^^ the additional 
compensation due; and it is not a valid defense to 
an action by an employee that the wage and hour di- 
vision of the department of labor had found that he 
should be paid additional wages,and that the em¬ 
ployer was ready and willing to pay the amoimt 
found due, that the employee had refused to accept 
it, and that the employer had deposited the amount 
in court.^® Moreover, the facts that the employer 


dence for such purpose.—Lewis v. 
Nailling, D.C.Tenn., 36 F.Supp. 187. 

(3) Provisions for the arbitratlon 
of disputes, contained in collective 
bargaining agreements, do not pre- 
clude the employee from asserting 
his rights as to claims arising under 
the Fair Labor Standards Act.—Bail- 
ey V. Karolyna Co., D.C.N.Y., 50 P. 
Supp. 142. 

79. U.S.—Pickett v. Union Terminal 
Co., D.C.Tex., 33 F.Supp. 244, re- 
versed otn other grounds, C.C.A., 
Union Terminal Co. v. Pickett, 118 
P.2d 328, certiorari denied 61 S.Ct. 
1115, 313 U.S. 591, 85 L.Ed. 1546, 
vacated on other grounds 62 S.Ct. 
55, 314 U.S. 704, 86 L.Ed. 563, af- 
firmed 62 S.Ct. 659, 315 U.S. 386, 86 
L.Ed. 914, rehearing denied 62 S. 
Ct. 909, 315 U.S. 830, 86 L.Ed. 1224. 
SO. 111.—Pinkley v. Allied Oil Corp. 
of Ill„ 60 N.E.2d 106, 325 IlLApp. 
326. 

81. U.S.—Gatliff Coal Co. v. Cox, C. 

C. A.Ky., 152 F,2d 52. 

82. U.S.—Seneca Coal & Coke Co. v. 
Lofton, C.C.A.Okl., 136 P.2d 359, 
certiorari denied 64 S.Ct. 77, 320 
U.S. 772, 88 L.Ed. 462—^Lefevers v. 
General Export Iron & Metal Co., 

D. C.Tex„ 36 F.Supp. 838. 

83. N.T.—Garrity v. Bagold Corpo¬ 
ration, 46 lsr.Y.S.2d 637, 267 App. 
Div, 353—^Walsh v. 515 Madison 
Avenue Corporation, 42 K'.Y.S.2d 
262, 181 Misc. 219, affirmed 45 N.Y. 
S.2d 927, 267 App.Div. 756, affirmed 

. 59 N‘.E.2d 183, 293 N.Y. 826. 


►34. U.S.—Seneca Coal & Coke Co. v. 
Lofton, C.C.A.Okl., 136 r.2d 359, 
certiorari denied 64 S.Ct. 77, 320 

U. S. 772, 88 L.Ed. 462—Broughton 

V. Atlantic Co., D.C.Ga., 54 F.Supp. 
185, affirmed in part and reversed 
on other grounds in part, C.C.A., 
146 P.2d 480, certiorari denied 65 
S.Ct. 1021, 324 U.S. 883, 89 L.Ed. 
1433, rehearing denied 65 S.Ct 
1182, 325 U.S. 892, 89 L.Ed. 2004, 
certiorari denied 65 S.Ct. 1021, 324 
U.S. 883, 89 L.Ed. 1433, rehearing 
denied 65 S.Ct. 1182, 325 U.S. 692, 
89 L.Ed. 2004, certiorari denied 65 
S.Ct 1023, 324 U.S. 883, 89 L.Ed. 
'14'33, two cases—Berry v. 34 Irv- 
ing Place Corporation, D.C.N.Y., 52 
F.Supp. 875. 

N.Y.—Bell V. Ames, Conehan & New- 
man, 43 N.Y.S.2d 259, 179 Misc. 
1069. 

In, the ahsence of aaiy qaalifying 
word such as *‘knowingly,’* “will- 
fully," etc., in civil liability provi¬ 
sions of Fair Labor Standards Act 
fact that employer and employee 
were unaware that goods produced 
by employee were passing into in¬ 
terstate commerce did not relieve 
employer of civil liability to em¬ 
ployee for failure to comply with 
wage provisions of act.—Cullum v. 
Stevens, D.C.Tex., 46 F.Supp. 73. 
Agreements based on erroneous be- 
Uef 

In employees* action under Fair 
Labor Standards Act, defense that 
collective bargaining agreements 
were entered into and carried out in 
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mutual and bona fide belief that 
bullding Service employees were not 
withln Fair Labor Standards Act was 
insuffleient.—Rienzo v. City Bank 
Farmers Trust Co., 42 N.Y.S.2d 337, 
180 Misc. 333, affirmed 47 N.Y.S.2d 
589, 267 App.Div. 890, appeal denied 
48 N.Y.S.2d 471, 267 App.Div. 954, ap¬ 
peal dismissed 66 N.E.2d 300, 293 N. 
Y. 690. 

85. U.S.—Seneca Coal & Coke Co. v. 
Lofton, C.C.A.Okl., 136 F.2d 359, 
certiorari denied 64 S.Ct 77, 320 
U.S. 772, 88 L.Ed. 462. 

86. U.S.—Rausch V. Wolf, D.C.IIL, 
72 F.Supp. 658. 

87. U.S.—Lefevers v. General Ex¬ 
port Iron & Metal Co., D.C.Tex., 36 
F.Supp. 838, 

N.Y.—Garrity v. Bagold Corporation, 
42 N.Y.S.2d 257, 180 Misc. 120, 
modified on other grounds 46 N.Y, 
S.2d 637, 267 App.Div. 353—^Emer¬ 
son V. Mary Lincoln Candies, 17 N. 
Y.S.2d 851, 173 Misc. 531, affirmed 
26 N.Y.S.2d 489, 261 App.Div. 879, 
appeal denied 27 N.Y.S.2d 452, 261 
App.Div. 1044, affirmed 38 N.E.2d 
234, 287 N.Y. 677. 

88. U.S.—Seneca Coal, & Coke Co. v. 
Lofton, C.C.A.Okl., 136 F.2d 369, 
certiorari denied 64 S.Ct 77, 320 U. 
S. 772, 88 L.Ed. 462. 

89. U.S.—Colan v. Wecksler, D.C.N. 
Y., 45 F.Supp. 508. 

90. U.S.—Colan v. Wecksler, supra. 
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paid plaintiff in accordance with agreements between 
them, and that plaintiff never raised any question 
concerning his wages, do not constitute a defense.^i 

Employee^s failure to keep accurate record of 
overtime. Where the employee suing for addition- 
al compensation under the act was charged by his 
employment with the duty of keeping a record of 
overtime worked, his failure in good faith to keep 
such record has been held not to estop him to bring 
such action;92 but if he was charged with the duty 
of deciding whether or not he and the other em- 
ployees were within the scope of the act, and he had 
decided erroneously that he was not, he would be 
estopped to recover.^3 However, where an employee 
deliberately falsified the record of his overtime work 
he would be estopped to claim compensation for 
overtime work additional to that shown by the rec- 
ord.^^ 

Set-off, Since the freedom of contract contem- 
plated by the act does not include the right to com- 
pute the regular rate in a wholly unrealistic and ar- 
tificial manner so as to negate the purpose of the 
statute, as discussed supra § 151 (26) c, a contract 


for the payment of a specified sum for special or 
supervisory duties cannot be set-off against an em- 
ployee’s claim for overtime compensation under the 
act. 

§ 160(6). - Parties 

a. In general 

b. Actions under Fair Labor Standards 

Act 

a. In General 

Except as the statute provides otherwise, the gen-' 
eral rules and statutes governing questlons as to parties 
in civi! actions usually apply in actions to enforce a 
statute reguiating wages. 

Except in so far as a statute reguiating wages 
or the payment thereof contains express provisions 
as to parties to actions to enforce it,^ the rules and 
statutes governing questions relating to parties in 
civil actions generally have been held to apply.97 It 
has been held that a cause of action under a pre- 
vailing rate of wages act survives the death of the 
employee and may be filed thereafter by the em- 
ployee^s personal representative.^S 


91. U.S.—McNorrill v. Gibbs, D.C.S. 
C., 46 P.Supp. 363. 

KY.—Steiner v. Pleasantville Con- 
structors, 46 N.T.S.2d 120, 181 

Misc. 798, modlfied on other 
grounds 49 N.T.S.2d 42, 182 Misc. 
66, afflrmed 54 N.T.S.2d 700, flrst 
case, 269 App.Div. 738. 

AgTeement with collective hargulnizLg* 
a^exLt 

In action to recover unpaid wages 
by way of overtime compensation un¬ 
der the act, defense that plaintiff 
was employed under contract be¬ 
tween defendant and union which 
acted as plaimtifPs collective bar- 
gaining agent, that contract provided 
for work in excess of eight hours on 
any work day to be compensated at 
rate of time and a half of regular 
rate of pay, aJid that defendant duly 
complied with contract, was insufli- 
cient as a matter of law.—^Berkowitz 
V. Roshevsky & Co., 38 N.T.S.2d 61. 
SflmtTial mistake 

In action to recover unpaid over¬ 
time wages, defense that collective 
bargaining agreements had been en- 
tered into under belief that the act 
was inapplicable to employee, and 
that, if parties were in error, mistake 
was a mutual one, and agreements 
should be reformed, was insufflcient. 
—Bailey v. Karolyna Co., D.C.N.Y., 
60 F.Supp. 142. 

92. U.S.—George Lawley & Son Cor¬ 
poration V. South, C.C.A.Mass., 140 
F.2d 439, 161 A.L.R. 1081, certiorari 
deaiied 64 S.Ct. 1166, 322 U.S. 746, 
38 Li.Bd. 1678. 


Duty as to record 
In determining whether office man- 
ager was estopped to claim overtime 
compensation under Fair Labor 
Standards Act, such manager owed 
a duty to his employer to see that 
records were kept of overtime 
worked by employees covered by the 
act and to see that such employees 
were paid for their overtime.— 
George Lawley & Son Corporation v. 
South, supra 

93. U.S.—George Lawley & Son Cor¬ 
poration V. South, supra 

Duty uot showu 

A corporation’s office manager who 
worked eighty-five per cent of his 
time on books, and who was also its 
treasurer and a director, was not 
charged with duty of deciding for 
Corporation whether he or any of the 
office workers were covered by Fair 
Labor Standards Act, as regards 
whether such manager who failed to 
keep a record of his own overtime 
was estopped to claim overtime com¬ 
pensation.—George Lawley & Son 
Corporation v. South, supra. 

94. Kan.—Gale v. Fruehauf Trailer 
Co., 145 P.2d 125, 158 Kan. 30. 

Employee keeping two records 

In an action against a trailer man- 
ufacturing company by the ex-fore- 
man of a service department connect- 
ed with its retail sales branch, to 
recover overtime pay under the act, 
the trial court properly found an es- 
toppel against the foreman, who kept 
.one record of his overtime for the 
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company, which paid him according- 
ly, and secretly kept another record 
of his own, allegedly because the 
headquarters office was insisting that 
overtime should be held to a mini¬ 
mum.—Gale V. Fruehauf Trailer Co., 
supra. 

95. U.S.—^Wagner v. American Serv¬ 
ice Co., D.C.Iowa, 58 F.Supp. 32. 

96. U.S.—McNorril v. Gibbs, B.C.S. 
C., 45 F.Supp. 363. 

97. Wis.—Peters v. International 
Harvester Co., 22 N.W.2d 518, 248 
Wis. 451. 

Substantive and procedural rules 
governing class actions generally 
see the C.J.S. title Parties §§ 13- 
16, also 47 C.J. p 40 note 91-p 63 
note 69. 

Suit by oue or more 

Action by employees against em¬ 
ployer to recover double the amount 
of deductions from wages for alleged 
faulty workmanship, under statute 
prohibiting such ^deductions unless 
specified procedure is followed, is an 
action involving a question of a com- 
mon interest within statute authoriz- 
ing suit by one or niore for the 
benefit of the whole when question 
is one of a common or general inter¬ 
est of many persons.—Peters v. In¬ 
ternational Harvester Co., supra. 

98. K.T.—Morrissey v. State, 274 N. 
Y.S. 80, 152 Misc. 192, affirmed Cal- 
lahan v. State, 285 H.T.S. 1047, 246 
App.Div. 686. 



S 16(K6) 

1>. Actions under Fair Labor Standards Act 

The provislon of the Fair Labor Standards Act that 
an action may be brought by one or more employees, 
or by an agent or representative designated by one or 
more employees, on behalf of all employees similarly 
situated has been held merely to permit a Jolnder of 
actions, and such an action will not bind employees 
who do not consent thereto. It may be affected by state 
statutes relating to wtio may bring suit. 

The question of who may maintain an action un¬ 
der the Fair Labor Standards Act or may be par¬ 
ties to it is purely one of procedure, as distinguished 
from any question of the substantive rights which 
the provisions of the act afford.^^ While in desig- 
nating who may maintain a proceeding to enforce 
the act the federal statute is supreme,^ where the 
action is tried in a state court the rules of practice 
and procedure of the state court controL^ The act 
discloses an intention to limit civil remedies against 
employers only.^ In general it is discretionary with 
the court whether additional parties plaintifif or de¬ 
fendant may be ordered brought in to the case.^ In 
order to question the efficacy of a regulation or a 
power emanating from, or vested in, an executive, 
such as the administrator of the wage and hour di- 


56 C.J.S. 

Vision of the department of labor, it is necessary to 
have that executive in the suit.^ 

Suifs on behalf of ofhcrs. Under an express pro- 
vision of the Fair Labor Standards Act to that ef- 
fect, an action for the recovery of claims arising 
under the act may be brought by one or more em¬ 
ployees,6 or by an agent or representative designat¬ 
ed by one or more employees,7 for and on behalf of 
all empbyees similarly situated. The purpose of this 
provision is to avoid raultiplicity of suits and the 
provision should be given a liberal and remedial con- 
struction and should be liberally administered by 
the courts.s It has been held that this provision 
makes an exception to the general doctrine that an 
action must be maintained in the name of the rea! 
party in interest,^^^ and it has been variously affected 
by state statutes relating to who may bring suit.i^ 
Thus it has been held that an action, under this pro¬ 
vision, on behalf of others is maintainable under a 
state statute requiring suit to be brought by the real 
party in interest, but providing that it may be 
brought by a person expressly authorized by statute 
to sue but under the provisions of some statutes 
it has been held that, while joinder of employees in 
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99. Mo.—^Niehaus v. Joseph Green- 
spon's Son Pipe Corporation, 164 

S.W.2a ISO, 237 Mo.App. 112. 
Sx-esnployee 

A cause of action under the Fair 
I/abor Standards Act may he main¬ 
tained by an ex-employee.—Frisch v. 
Zelart Drug Co., 46 N.T.S.2d 44, ISO 
Misc. 733. 

1. Mo.—Rockwood v. Crown Laun- 
dry Co., 178 S.W.2d 440, 352 Mo. 
561. 

8. Mo.—Rockwood v. Crown Laun- 
dry Co., supra. 

3. U.S.—Bowe v. Judson C. Burns, 
Inc., D.C.Pa., 46 F.Supp. 745, af- 
firmed, C.CLA.. 137 P.2d 37. 

The act was not intended to en- 
large the jurisdiction of the federal 
courts to give an employee relief 
against persons not specified in the 
section relating to prohibited acts.— 
Bowe V. Judson C. Burns, Inc., su¬ 
pra. 

4, Mo.—^Ashenford v. L. Tukon & 
Sons Produce Co.*, 172 S.W.2d 8S1, 
237 Mo.App. 1241. 

Biscretion held not abnsed 

In action under Fair Labor Stand¬ 
ards Act for unpaid minimum wages 
and overtime, trial court did not 
abuse its discretion in refusing de- 
fendanfs motion to make certain 
other companies parties defendant on 
theory that plaintiif was an inde- 
pendont contractor acting as watch- 
man for, various flrms.—^Ashenford v. 
Ij, Yukosi & Sons Produce Co., supra. 


5. U.S.—^A. H. Belo Corporation v. 
Street, D.C.Tex., 35 F.Supp. 430. 

6. U.S.—Smith v. Stark Tnicking, 
D.C.Ohio, 63 F.Supp. 826—McNor- 
rill V. Gibbs, D.aS.C., 45 F.Supp. 
363—Lockwood v. Hercules Pow- 
der Co., D.C.Mo., 7 F.R.D. 24. 

N.T.—Thomas v. Keystone Silver, 22 
N.T.S.2d 796, 174 Misc. 733. 

Tenn.—Hunt v. National Linen Serv¬ 
ice Corporation, 157 S.W.2d 608, 
178 Tenn. 262. 

7. U.S.—Mid-Continent Pipe Line 
Co. V. Hargrave, C.C.A.Okl., 129 F. 
2d 655—^Hargrave v, Mid-Continent 
Petroleum Corporation, D.C.Okl., 36 
F.Supp, 233. 

N.T.—Thomas v. Keystone Silver, 22 
N.T.S.2d 796, 174 Misc. 733. 

8. U.S.—Smith v. Stark Trucking, D. 

C. Ohio, 53 F.Supp. 826—^Winslow 
V. National Elee. Products Corp., 

D. C.Pa., 5 F.R.D. 126. 

N.T.—Thomas v. Keystone Silver, 22 
N.T.S.2d 796, 174 Misc. 733. 

Tenn.—^Hunt v. National Linen Serv¬ 
ice Corporation, 157 S.W.2d 608, 
178 Tenn. 262. 

9. U.S.—Culver v. Bell & Loflland, 
C.C.A.Cal,, 146 F.2d 29—Barrett v. 
Natioinal Malleable & Steel Cast- 
ings Ce., D.C.Pa., 68 F.Supp. 410— 
Tennessee Coal, Iron & R. Co. v. 
Muscoda Local 123, etc., D.C.Ala,, 
5 F.R.D. 174. 

Bational interpretation 

The provision of Fair Labor Stand- 
I ards Act authorizing joinder in one 
action of claims by employees simi- 
karly situated must be given a ra- 
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tianal interpretation, and district 
courts have a wide discretion in 
shaping up the limits of the action.— 
Wright V. U. S. Rubber Co., D.C.Iowa, 
69 F.Supp. 621. 

Bisabllity not reqnired 

The Fair Labor Standards Act does 
not require that an employee be un¬ 
der a disability before he may em- 
power another to maintain an action 
in his behalf against employer for 
unpaid wages and to recover. liqui- 
dated damages for nonpayment 
thereof.—McNorrill v. Gibbs. D.C.S. 
C., 45 F.Supp. 363. 

10. U.S.—McNorrill v. Gibbs, supra. 

11. N.T.—^Asaro v. Lilienfeld, 36 N. 
T.S.2d 802. 

Snits by infant employees 

The state statute declaring em¬ 
ployer immune from suit by infantas 
parent or guardian for wages paid in- 
fant in absence of written notice to 
employer of claim for such wages 
within thirty days after commence- 
ment of infantas employment does 
not preclude infant employee and her 
attorney from bringing action 
against employer under federal Fair 
Labor Standards Act for unpaid min¬ 
imum wages, overtime compensation, 
liquidated damages, and attorney*s 
fees on behalf of herself and other 
employees pursuant to either written 
or parol authorization by them.— 
Asaro V. Lilienfeld, supra. 

12. U.S,—Mid-Continent Pipe Line 
Co. V. Hargrave, C.C.A.Okl., 129 F. 

I 2d 655—^Hargrave v. Mid-Continent 
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an action is pcrmissible, one or more employees can- 
not maintain a representative suit on behalf of oth- 
crs.^^ Under the statutes of some jurisdictions it 
has been held that if several employees join in one 
action,!^ or if one employee sues for himself and 
on behalf of other employees similarly situated,l5 it 
is a misjoinder of actions. 

While it has been broadly stated that the section 
of the Fair Labor Standards Act provides for a ciass 
action,^® it has been more precisely described as a 
spurious ciass action.^^ This provision does not 
broaden or change existing rules governing ciass ac- 
tions^s so as to authorize the prosecution of an ac¬ 
tion on behalf of persons who have not appeared or 
authorized the suit and who may be unwilling to ap- 
pear therein;^^ and an action under this provision 
is not truly a representative action in the sense that 


any one plaintiff truly represents a class.^0 Rather 
this provision sets up a permissive joinder device^i 
in that it authorizes and pefmits,^^ but does not com- 
pel,23 ali employees similarly situated to join and 
have their cases heard in one action. It creates an 
exception to the general rule that two or more sep¬ 
arate or distinet causes of action may not be joined 
for trial in the same case,^^ that is, it provides for 
one law^ suit in which the court, at the instance of 
one or more employees, may adjudicate the claims 
of different employees who are similarly situated in 
their relation to the employer, notwithstanding their 
respective claims may be different in amount and be 
otherwise separate and independent of each other.^S 
The provision does not authorize the joinder of two 
or more plaintiffs who are not themselves similarly 
situated;^® and the action will not affect those who 


Petroleum Corporation, D.C.Okl., 36 
P.Supp. 233. 

13. ISr.Y. —Simmons v. Rudolph Kinit- 
ting Mills. 35 N.Y.S.2d 494. 264 
App.Div. 871. 

Qnestibn of common or gfexLeral inter- 
est 

While it was not decided whether a. 
representative action could be 
brought under a statute authorizing* 
suit by the real party in interest or 
by a person expressly authorized by 
statute, it was held that a.11 em¬ 
ployees of an employer might have 
United in a single actioin under the 
Fair Labor Standards Act of 1938 to 
recover overtime wages and wages 
due and unpaid for regular hours of 
employment, but only three of the 
employees could not maintain a rep¬ 
resentative action on behalf of other 
employees under section of the civil 
practice act authorizing an action 
for the benefit of others, where ques- 
tion is one of commoh or general in¬ 
terest or where It is impracticable 
to bring in very numerous parties.— 
Simmons v. Rudolph. Knitting Mills, 
supra. 

Snit by assignee of claims 
An action under the Fair Labor 
Standards Act,'including a first cause 
of action for recovery of overtime 
I)ay claimed to be due plaintift as an 
employee and thirty-nine other caus-, 
es of action by plaintiff as assignee 
of thirty-nine other persons having 
like claims, could not be maintained 
as a ciass action within statute.— 
Archer v. Musick, 26 N.W.2d 908, 147 
Neb. 1018—^Archer v. Musick, 23 N. 
W.2d 323, ‘147 Neb. 344. 

14. Mo.—^Rockwood v. Crown Laun- 
dry Co., 178 S.W.2d 440, 852 Mo. 
561. 

l&i Mo.—rRockwood v. Crown Laun- 
dry Co., supra. 

16. U.S.—Card V. Elmer C. Breur, 
Inc., D.C.Ohio, 42 F.Supp. 701, 


Mo.—^Niehaus v. Joseph Greenspon’s 
Son Pipe Corporation, 164 S.W.2d 
180, 237 Mo.App. 112. 

17. XJ.S.—^Pentland v. Dravo Corp., 
C.C.A.Pa., 152 P.2d 851. 

Well-consideved case 

IT.S.—Pentland v. Dravo Corp., supra- 

18. U.S.—Saxton v. W. S. Askew 
Co., D.C.Ga., 35 F.Supp. 519—Pent¬ 
land V. Dravo Corp., D.C.Pa., 4 P. 

R. D. 350, reversed on other 
grounds, C.C.A., 153 P.2d 851. 

19. XJ:S.—Pentland v. Dravo Corp., 
supra. 

aO. N.Y.—Morasse v. Gladiton Real- 
ty Corp., 63 N.y.S.2d 884, 187 Misc. 
873. 

21. U.S.—Pentland v. Dravo Corp., 

C. C.A.Pa., 152 F.2d 851—Wright v. 
U. S. Rubber Co., D.C.Iowa, 69 F. 
Supp. 621. 

22. XJ.S.—Smith v. Stark Trucking, 

D. C.Ohio, 53 F.Supp. 826. 

N.Y.—Emanuele v. Rochester Pack- 
ing Co.. 45 N.Y,S.2d 164, 182 Misc. 
348. 

Tenn,—^Hunt v. National Linen Serv¬ 
ice Corporation, 157 S.W.2d 608, 178 
Tenn. 262. 

23. XJ.S.—Smith v. Stark Trucking, 
D.O.Ohio, 53 F.Supp. 826. 

: Tenn.—^Hunt v, National Linen Serv¬ 
ice Corporation, 157 S.W.2d 608, 
178 Tenn. 262. 

24. U.S.—McNorrill v. Gibbs, D.C. 

S. C., 45 F.Supp. 363. 

25. XJ.S.—Saxton v. W. S. Askew 
Co., D.C.Ga., 38 F.Supp. 323. 

Mo.—Niehaus v. Joseph Greenspon’s 
Son Pipe Corporation, 164 S.W.2d 
180, 237 Mo.App. 112. 

CongressioxLal Inteaitlon. 

It cannot be implied that congress 
intended ^hat question of liability 
for unpaid minimum wages and un- 
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paid overtime compensation or both, 
or one, or part of one and part of 
the other, should constitute a nexus 
on which may be centered the simi- 
lar rights of employees having one 
or the other, or both, of such claims 
to have their rights adjudged by an 
action maintained by another, of 
which they might have no knowl- 
edge.—Saxton v. W. S. Askew Co., D. 
C.Ga., 35 F.Supp. 519. 

26. Mo.—Niehaus v. Joseph Grcen- 

spon’s Son Pipe Corporation, 164 

S.W.2d 180, 237 Mo.App. 112. 

^^Sixiilarly situated” 

(1) In interpreting words “simi¬ 
larly situated” as used in Fair La¬ 
bor Standards Act the court should 
not be governed by how much or 
what degree of similarity there may 
be, but should permit such a proce- 
dure if there is any similarity.—Dis- 
telhorst v. Day & Zimmerman, D.C. 
lowa, 58 F.Supp. 334. 

(2) Employees of a general ciass, 
although not identically situated, 

! may be “similarly situated,”—Burns 
V. Gilpin, 188 S.W.2d 338, 182 Tenn. 
535. 

<3) Plaintiffs and interveners em- 
ployed by company as officers on a 
salary, who claimed that they per- 
formed work similar to that engaged 
in by men under them, were similar¬ 
ly situated within provision of act. 
—^Wright v. U. S. Rubber Co., D.C. 
lowa, 69 F.Supp. 621. 

(4) Where plaintiff was a building 
foreman, and each claimant was a 
foreman or held a position of similar 
relationship in employer's piant, 
even though there was a marked 
difference in employment of each, de¬ 
fense that some or aU of claimants 
were not similarly situated with 
plaintiff within meaning of the act 
was overruled.—^Distelhorst v. Day & 
Zimmerman, supra. 
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are not similarly situated.27 

Authority to sue and repudiation thereof. In or- 
der that an agent or representative may be entitled 
to bring suit on behalf of employees having a griev- 
ance against the employer, the agent or representa¬ 
tive must have been designated or authorized for 
that purpose;2S but an assignment of the claim of 
another employee is not required.^s Where an ac- 
tion is brought by one or more employees on behalf 
of other employees, the latter may repudiate and dis- 
claim the authority of the former to bring suit in 
their behalf but, on the ground that public policy 
forbids an employee’s loss of rights under the act by 
waiver, agreement, or release, it has been held that 
such employees are not precluded from nullifying 
such repudiation and disclaimer and again asserting 
their rights in such action.^^ 

Persons affected by action. A representative ac- 
tion cannot be continued as far as it affects em¬ 
ployees without whose knowledge and consent it was 
brought and against whose wishes it is being main- 
tainecL32 Accordingly the action can proceed and 
will be binding only as to those employees who indi¬ 
cate, by the record, their approval of the action on 
^ their behalf.^3 in order to be entitled to the bene- 
fits of the action, unnamed claimants must at some 
stage of the action be named as parties or as specific 
beneficiaries of the action, as by an amended or sup- 


plemental pleading and the action cannot contin¬ 
ue and will not be binding with respect to unnamed 
parties unless they intervene or designate someone 
in writing as their representative for the purpose of 
the action.^5 However, every opportunity possible 
should be given to the employees to come into court 
and make their complaints known.^S a. recovery 
can be had only by the employee who instituted the 
action, or by one who established that he is the rep¬ 
resentative of other employees and is specially au¬ 
thorized to maintain the action in their behalf, or 
by other employees who individually or collectively 
may intervene in said action.^? It has been held that 
the persons “similarly situated’^ in whose behalf the 
suit is brought need not be made parties to the ac¬ 
tion, since they are not indispensable parties and 
the names of persons who would be benefited by the 
action may be ascertained through the medium of 
interrogatories or through some other medium,3&' 
Where the employees interested and involved in an 
action for additional compensation and liquidated 
damages under ’the act were individually named as 
plaintiffs, the union to which they belonged was held 
not a proper party plaintiff.^^ 

Right to intervene, Persons within the purview 
jf the act have the right to intervene or designate 
plaintiff as their representative and it has been 
held that the right to intervene is an unconditional 
right,^2 although it has been held that any employe^ 


27- XJ.S.—^Archer v. Cornillaud, D.C. 

Ky., 41 F.Supp. 435. 

28. U.S.—Townsend v. Boston & M. 

R. R., D.C.Mass., 35 F.Supp. 938. 
FUixig' of autlLozizatioxi 

Agent bringing action to enforce 
an employee's right to receive mini¬ 
mum wage provided in Fair Labor 
Standards Act was required, on de- 
fendants* request, to file as an ex- 
hibit specific authorization from the 
employee.—Townsend v. Boston & 

M. R. R., supra. 

Authorization by oue employee 

An agent bringing action to en¬ 
force employee's right to receive 
minimum wage provided in Fair La¬ 
bor Standards Act need not receive 
authority from every employee for 
whose benefit the agent brings the 
action, it being sufficient if it is 
shown that he was authorized by one 
employee either to bring the action 
for that employee or for that em¬ 
ployee and ali others who were 
similarly situated and to be bene¬ 
fited thereby.—Townsend v. Boston & 
M. R. R., supra. 

Appoiutmeut of two ageuts to 
bring action to enforce right of em¬ 
ployee to receive minimum wage pro- 
vided in Fair Labor Standards Act 
was unauthorized and motion to dis- 


miss action would be granted unless 
within twenty days action was 
amended so as to stand in the name 
of but one agent.—Townsend v. Bos¬ 
ton & M. R. R., supra. 

29, U.S.—-McNorrill v. Gibbs, D.C. 

S.C., 45 F.Supp. 363. 

SO. N.Y.—Asaro v. Lilienfeld, 36 

N.Y.S.2d 802. 

31. K.Y.—Asaro v. Lilienfeld, supra. 

32. N.Y.—Thomas v. Keystone Sil- 
ver, 22 N.Y.S.2d 796, 174 Misc. 733. 

Dismissal as to tumamed employees 
XJ.S.—^Abram v, San Joaquin Cotton 
Oil Co., D.C.Cal,, 46 F.Supp. 969. 

33. XJ.S.—Gordon v. Paducah Ice 
Mfg. Co., D.C.Ky., 41 F.Supp. 980— 
Archer v. Cornillaud, D.C.Ky., 41 
F.Supp. 435. 

34. XJ.S,—Lockwood v. Hercules 
Powder Co., D.C.Mo., 7 F.R.D. 24— 
Tennessee Coal, Iron & R. Co. v. 
Muscoda Local 123, etc., D.C.Ala., 
5 P.R.D. 174. 

35. XJ.S,—Finfc v. Oliver Iron Min¬ 
ing Co., D.C.Minn., 66 F.Supp. 316 
—Abram v. San Joaquin Cotton 
Oil Co., D.C.Cal., 46 F.Supp. 969. 
Only employee himself can bring 

an action for overtime compensa¬ 
tion and liquidated damages under 
the Fair Labor Standards Act.—Keen 
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V. Mid-Continent Petroleum Corp., D. 
C.Iowa, 6-3 F.Supp. 120, affirmed, C. 

O.A., Mid-Continent Petroleum Corp. 
V. Keen, 157 P.2d 310. 

36. XJ.S.—Schempf v. Armour & Co., 
D.C.Minn., 5 F.R.D. 294. 

37. XJ.S.—Lockwood v. Hercules 
Powder Co., D.C.Mo., 7 F.R.D. 24. 

38. XJ.S.—Townsend v. Boston & M. 
R. R., D.C.Mass., 35 F.Supp. 938. 

IVtotion to add. parties denied 
XJ.S.—Townsend v. Boston & M. R. 
R., supra. 

39. XJ.S.—Townsend v. Boston & M. 
R. R., supra. 

40. XJ.S.—International Longshore- 

men’s Ass’n, Local 815, v. Nation¬ 
al Terminals Corporation, D.C. 
Wis., 50 F.Supp. 26, affirmed, C.C.A., 
Cabunca v. National Terminals' 
Corporation, 139 F.2d 853. ' * 

41. XJ.S.—Fink v. Oliver Iron Min¬ 
ing Co., D.C.Minn., 65 F.Supp. 316; 
—Philpott V. Standard Oil Co., ‘D.’ 
C.Ohio, 63 F.Supp. 833. 

42. XJ.S.—Tennessee Coal, Iron & R. 
Co. V. Muscoda Local 123, etc., D. 

* C.Ala., 6 F.R.D. 174. 

The reason. that the right is tm- 
conditioiiaa is that under the act one 
or more employees similarly situated 
can jointly originate an action tor[ 
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desiring to intervene in the action should apply for 
leave to do so.^^ 

§ 160(7). - Pleading 

a. In general 

b. Actions under Fair Labor Standards 

Act 

a. In G-eneral 

General rules of pleading have been applied In ac¬ 
tions under statutes regulating wages or the payment 
thereof. 

The rules governing pleadings in civil actions gen- 


erally have been applied in actions to recover wages 
or penalties under statutes regulating wages or the 
payment thereof,such as statutes providing for the 
pa 3 rment of prevailing wages to public employees or 
employees on public works^S and statutes providing 
penalties for the failure to pay wages at specified 
times or on discharge of an employee.^® While it 
has been held that, in order to recover for overtime 
under a wages and hours statute which makes a vio- 
lation of the act a penal offense, the employee^s com- 
plaint must allege a contract, express or impiied, to 
pay for such overtime,it has also been held that the 
employee is entitled to recover for overtime if the 


overtime compensation regardless of 
ordinary requirements of law as to 
proper joinder of actions or proper 
joinder of parties plaintiff, and, if 
they have an absolute right to join 
as plaintifCs, they must have an 
absolute right’ to intervene in the 
action or to become plaintiffs after 
its commencement.—Tennessee Coal, 
Iron, & R. Co. v. Muscoda Local 123, 
etc., supra. 

43. N.T.—Morasse v. Gladiton Real- 
ty Corp., 63 N.T.S.2d 884, 187 Misc. 
873. 

44. Ky.—Consolidated Tei. Co. v. 
Stevens, 168 S.W.2d 1012, 293 Ky. 
313—Ciear Fork Coal Co. v. Rob- 
ertson, 148 S.W.2d 1047, 286 Ky. 
659. 

Standard of da 7 ’s work 
A declaration, in an action to re¬ 
cover for overtim,e worked, under a 
statute setting up eight hours' as the 
Standard of a day’s work, but which 
has been construed as permitting the 
parties to agree as to hours and 
wages, was held to show that em¬ 
ployee and railroad agreed on hours 
of Service and compensation there- 
foi», precluding employee from re- 
covering for Services rendered in 
excess of eight hours a day,—Plum- 
mer v. Pennsylvania R. Co., C.C.A. 
IlL, 37 P.2d 874. 

Statute as to minimnm wage and 
overtime 

Petition in action by female tele- 
phone operator to recover extra com¬ 
pensation for overtime without con¬ 
tract or agreement respecting pay 
therefor, was insufflcient because of 
failure to allege that minimum wage 
rates to which she was entitled had 
been fixed by order of industrial 
commission under statutes relating 
to minimum wages and maximum 
hours of Service for women and 
minors.—Consolidated Tei. Co. v. 
Stevens. 168 S.W.2d 1012, 293 Ky. 
313. 

TTnanth.orlaed dednctions 

Complaint, alleging that employer 
carried on practice of making deduc- 
tions from wages of plaintiffi em¬ 
ployees for alleged defective work- 


manship without following statutory 
procedure for determination that al¬ 
leged defective work was due to 
plaintiffs’ negligence or willful con- 
duct, alleging that employer’s record 
would disclose exact amount of de- 
ductions, and praying judgment for 
twice amount so withheld, stated a 
cause of action under statute.—^Pe- 
ters V. International Harvester Co., 
22 N.W.2d 518, 248 Wis. 451. 

45. N.Y.—Cirillo v. City of New 
York. 10 N.Y.S.2d 472, 170 Misc. 
230, affirmed 19 N.Y.S.2d 151, 259 
App.Div. 717, reargument denied 
20 N.Y.S.2d 402, 259 App.Div. 875, 
affirmed 39 N.E.2d 273, 287 N.Y. 
641. 

Bequisites and snJBIciency of ooon- 
plaint 

(1) In action by civil service em¬ 
ployee to recover difference between 
wages actually paid and prevailing 
rate required to be paid by statute, 
employee must allege compliance 
with statutory provision having to 
do with making and filing by the 
comptroller of an order fixing the 
prevailing rate of wages.—Olsen v. 
Brooklyn Ash Removal Co., 198 N.B. 
561, 268 N.Y. 693—Ziegler v. City of 
New York, 300 N.Y.S. 1152, 253 App. 
Div. 764, appeal denied 13 N.E.2d 786, 
277 N.Y. 740—Cirillo v. City of New 
York, 10 N.Y.S.2d 472, 170 Misc. 230, 
affirmed 19 N.Y.S.2d 151, 259 App. 
Div. 717, reargument denied 20 N. 
Y.S.2d 402, 259 App.Div. 875, affirmed 
39 N.E,2d 273, 287 N.Y. "641. 

(2) However, where one employed 
by a contractor on public works 
sued on the public work contract, 
which contained a stipulation to pay 
a certain minimum wage, the com¬ 
plaint was held to state good cause 
of action, although not alleging that 
plaintifC or some one working on 
project complained to industrial 
commissioner, that latter fixed pre¬ 
vailing rate of wages, and that ac¬ 
tion Was btegun within three months 
thereafter.—Corti v. Wexler, 287 N 
Y.S. 243, 159 ISlisc. 115. 

(3) In action in county court tc 
recover wages, allegcdly due by vir- 
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tue of the labor law, where It did 
not appear whether defendant Cor¬ 
poration was a domestic or foreign 
Corporation, defendant^s motion to 
dismiss the complaint on ground that 
it did not state facts sufficient to 
constitute a cause of action was de¬ 
nied with leave to make further ap- 
propriate motions.—Didio v. S. A. 
Healey Co., 40 N.Y.S.2d 278. 

Issues, proof, aiid v&riaoice 

(1) In action to recover the dif¬ 
ference between the w'ages actually 
paid and the prevailing rate the 
employee must prove the making 
and filing by the proper officer of 
an order fixing the prevailing rate 
of w-ages.—Ziegler v. City of New 
York. 300 N.Y.S. 1162, 253 App.Div. 
764, appeal denied—Cirillo v. City 
of New York, 10 NY.S.2d 472, 170 
Misc. 230, affirmed 19 N.Y.S.2d 151, 
259 App.Div. 717, reargument denied 
20 N.Y.S.2d 402, 259 App.Div. 875, 
affirmed 39 NE.2d 273, 287 N.Y. 641. 

(2) So a laborer could not re¬ 
cover from contractor the difference 
between what he had received for 
work on county jail and what he al¬ 
leged to be the general prevailing 
rate of per diem wages in suit in 
justice or county court in absence 
of showing that such rate had been 
fixed by commissioners' court, since 
commissioners* court is the public 
body directed by statute to determine 
and specify such rate.—Southern 
Prison Co. v. Rennels, Tex.Civ.App., 
110 S.W.2d 606, error dismissed. 

46. Nev.—Bowers v. Charleston Hili 

Nat. Mines, 256 P. 1058, 60 Nev. 

99. 

Snfficlency of cosuplaiiLt 

(1) In general.—Bowers v, Charles- 
ton Hili Nat. Mines, supra. 

(2) A complaint failing to allege 
a demand for payment on the em- 
ployee^s foreman or the timekeeper 
has been held defective.—St. Louis- 
San Francisco R. Co. v. DeVoe, 237 
S.W. 433, 152 Ark. 38. 

NJ.—^Pericin v. Denburg*s Mod- 

ern Bakery, 33 A.2d 825, 130 NJ. 

Law 647. 
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complaint alleges an employment contract at a speci- 
fied rate of pay.^8 

b. Actions nuder Fair Labor Standards Act 

As !n civll actions generally, the complaint In an 
action fop additional compensation and liquidated dam- 
ages under the Fair Labor Standards Act must state 
facts sufficient to constitute a good cause of action. 

In accordance ■ with the rules governing pleadings 
in civil actions generally, the complaint in an action 
for additional compensation and liquidated damages 
under the Fair Labor Standards Act must state a 
good cause of action.'^® The complaint must contain 
a plain and concise statement of the material facts, 
must allege a valid claim under the act,^i and must 
be sufficient to permit defendant to prepare a re- 
sponsive pleading;^^ but the complaint need not 


state evidentiary facts which are more probably 
available to defendant and not within plaintiffis 
knowledge.®^ The complaint shouid state plainly 
and explicitly the facts establishing the jurisdiction' 
of the court over the action.^'^ 

The complaint must specifically aver the con- 
tractual relationship of employer and employee,55 
must clearly identify the employer and the em- 
ployee,56 must state the period of employment of 
each plaintiff or groups of plaintiffs^^ or the reason 
for the inability so to state,and must set out the 
employer^s failure to perform his duty in carrying 
out the obligations imposed on the employer by the 
act.^9 In an action against joint defendants the 
complaint shouid show that plaintiff was employed 
by both defendants^O and shouid allege a wrong at- 


48. tJ.S.—Domenech v. Pan Am. 
Standard Brands, C.C.A.Puerto 
Kico. 148 P.2d 763. 

AllegratloiLS lield sufflcient 

Allegations of hours per day plain- 
tifC worked and sums per week or per 
fortnight he was paid therefor were 
allegations of a contract at a spec- 
ified rate of pay and were sufficient 
to authorize recovery at that same 
rate of pay for time worked beyond 
contract or customary time, under 
Puerto Rican law regulating work- 
ing hours.—Domenech v. Pan Am. 
Standard Brands, supra, 

49. K.Y.—^Volzing v. General Public 
Loan Corporation, 32 N.T.S.2d 31. 

Complaints keld sufficient 

(1) In general. 

XJ.S.—Patterson v. Allied Chemical & 
Dye Corp., D.C.N.T., 69 P.Supp. 
804—Britt v. Cole Drug Co. of 
Boston, D.C.Mass., 39 P.Supp. 90— 
Hargrave v. Mid-Continent Pe¬ 
troleum Corporation, D.C.Okl., 36 
P.Supp. 233. 

Ga.—Orange Crush Bottling Co. v. 
Tuggle, 27 S.E.2d 769, 70 Ga.App. 
144—Kay v. Kuhlman, 22 S.E.2d 
677, 68 Ga.App. 258. | 

Ky.—Kew Southland Coal Corp. v. 
McBurney, 192 S.W.2d 183, 301 Ky. 
399. 

(2) Count of complaint seeking 
overtime compensation prior to 
plaintiffis entry into military Service, 
detailing periods of Service, nature 
of Work, date of its termination, and 
alleged excess of hours during time 
of employment, stated a cause of 
action.—Loker v. Allied Bldg. Cred- 
its, D.O.MO., 7 P.R.D. 358. 

(3) A petition, alleging that de¬ 
fendant was engaged in interstate 
commerce of buying, selling, and 
shipping produce in interstate com- 
merce, that plaintiff was employed 
by* defendant for a definite period 
of time, and that he worked a defi¬ 
nite number of hours each. week 


during that time, and which fur- 
ther alleged what plaintiffis duties 
were in conncction with carrying 
on defendanfs business and that de¬ 
fendant had refused to pay him' 
wages provided for in Fair Labor 
Standards Act, stated a cause of ac¬ 
tion.-—Ashenford V. L. Yukon & Sons 
Produce Co., 172 S.W.2d 881, 237 Mo. 
App. 1241. 

50. iNT.Y,—Stangler v. Calvert Mfg. 
Co., 63 N.Y.S.2d 469. 

Complaints held sufficient 
K.Y.—Stangler v. Calvert Mfg. Co., 
supra—Creno v. Caruso Produce 
Co., 60 N.Y.S,2d 134. 

51. K.Y.—^Livingston v, Todd Ship- I 
yards Corp., 62 K.Y.S.2d 45, 187 
Misc. 672. 

Complaint held sufficient 
A complaint, alleging that com- 
plainant was employed by defend¬ 
ant as truck driver in interstate 
commerce, that he never received 
wages in conformity .with minimum 
wage and hour requzrements of Fair 
Labor Standards Act, iind that he 
wsts entitled to additional amount 
shown by defendant*s records, stated 
claim on which relief might have 
been granted, if proved, so that 
court erred in dismissing complaint. 
—Plunkett' V. Abraham Bros. Pack- 
ing Co., C,C.A.Tenn., 129 P.2d 419. 
Complaint held insufficlent 
A complaint, seeking recovery of 
extra pay under a labor agreement 
because employee had been required 
to Work over five hours on stated 
dates without an opportunity for 
supper, did not state a ‘ claim for 
unpaid minimum wages or unpaid 
overtime compensation within Fair 
Labor Standards Act.—Livingston v. 
Todd Shipyards Corp., 62 N.Y.S.2d 45, 
187 Misc. 672. 

52. XJ.S.—Broughton v. Atlantic Co., 
D.C.Ga., 47 P.Supp. 850—Baret v. 
Koppers Co., D.C.Pa., 6 F.B.D. 465. 
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Seclaratlon must show on its face 

such specific facts as will put de¬ 
fendant on notice of particular facts 
and amount of recovery sought.— 
Hunt V. National Linen Service Cor¬ 
poration, 157 S.W'.2d 608, 178 Tenn. 
262. 

53. U.S.—Baret v. Koppers Co., D.C. 
Pa., 6 F.R.D. 465. 

54. XJ.S.—Gates v. Graham Ice 
Cream Co., D.C.Keb., 31 P.Supp. 
854—Gustafson v. Pred Wolfer- 
man, Inc., D.C.Mo., 6 F.R.D. 603. 

55. XJ.S.—Maddox v. Jones, D.C.Ala., 
42 P.Supp. 35. 

Mo.—Ashenford v. L. Yukon & Sons 
Produce Co., 172 S.\V.2d 881, 237 
Mo.App. 1241. 

Wash.—Ikola v. Snoqualmie Falis 
Lumber Co., 121 P.2d 369, 12 Wash. 
2d 341. 

58. XJ.S.—Maddox v. Jones, D.C.Ala., 
42 P.Supp. 35. 

57. XJ.S.—Broughton v. Atlantic Co., 
D.C.Ga., 47 P.Supp. 850. 

58. XJ.S.—Broughton v. Atlantic Co., 
supra. 

59. XJ.S.—Patterson v. Allied Chem¬ 
ical & Dye Corp., D.C.K.Y., 69 P. 
Supp. 804—Maddox v. Jones, D.C. 
Ala., 42 P.Supp. 35. 

Mo.—^Ashenford v. L. Yukon & Sons 
Produce Co., 172 S.W.2d 881, 237 
Mo.App. 1241. 

.Wash.—Ikola v. Snoqualmie ‘ Palis 
Lumber Co., 121 P.2d 369, 12 Wash. 
2d 341. f 

eo. XJ.S.—Keegan v. Jacob Ruppert, 
D.C.K.Y., 2 F.R.D. 8. 

Complaint held insnfficient 
In wood cutter's action against 
third person and paper company, 
allegations that defendants employed 
wood cutter did not overrule posi¬ 
tive prior allegations that third per- 
sbn employed wood cutter to cut 
pulp wood which was delivered to 
paper- company.'—Maddox v, Jones, 
D.C.Ala., 42 P.Supp. 35. 
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tributed to both defendants.®! The complaint must 
also shbw compliance with any conditions precedent 
to suit that may be imposed by the employment con- 
tract.®2 

In determining whether the complaint is sufficient- 
ly specific the procedural rules of the state or court 
involved are controlling.63 However, in view of the 
beneficent objectives and the informal procedural 
provisions of the act,®^ much latitude must be al- 
lowed in passing on the sufHciency of a complaint 
under the act;65 and pleadings should be so con- 
strued as to do substantial justice and further the 
humanitarian purposes of the act.66 Thus, where a 
complaint States a claim on which relief may be 
granted and another claim which is invalid, the 
court should treat the latter part of the complaint 
as immaterial.®'^ 

Pleading overfme claim. In an action under the 
act to recover overtime compensation the complaint 
must allege the performance of overtime work,®® 
and must state all material circumstances relating to 
the overtime worked,^^ such as when and to what 


extent overtime was worked.'^® However, it is not 
fatal for the complaint to fail to state the exact 
hours worked, the exact amounts’due, and other de- 
tailed facts which are probably not within plaintiff^s 
knowledge.*^! Where a bona fide contract between 
an employer and employee is made which meets the 
requirements of the act as to the minimum wage to 
be paic, it has been held necessary, in a suit to re¬ 
cover overtime compensation under the act, to allege 
specifically the rate used in computing the unpaid 
deficiency of overtime compensation^^ 

Under the provisions of the Portal-to-Portal Act, 
which modified the Fair Labor Standards Act, a 
complaint seeking overtime pay for time spent in 
preparing for work and in checking out after work 
must allege that there w^as a contract, custom, or 
practice providing for such compensation.'^3 In ac- 
tions prior to the Portal-to-Portal Act for time spent 
on the employer^s premises before and after the 
scheduled working hours, it was held that the com¬ 
plaint should definitely state how much extra time 
was involved'^4 and the nature of the employee's ac- 


61. N.Y.—Stangler -v. Calvert Mfg. 
Co., 63 N-.Y.S.2d 469. 

Complaint lield sufflclont 
■ Even though plaintiff alleged in 
one paragraph of complaint that he 
was hired at office of one defendant 
by a certain individual, subsequent 
allegations that both defendants em- 
ployed plaintiff were sufficient to 
Show a wrong attributed to both de¬ 
fendants and adequately alleged a 
cause of action against them.—Stan- 
gler V. Calvert Mfg. Co., supra. 

62. U.S.—Keegan v. Jaoob Ruppert, 
D.G.N'.Y., 2 F.R.D. 8. 

63. Tenn.—Hunt v. National Linen 
Service Corporation, 157 S.W.Sd 
608, 178 Tenn. 262. 

64. N.Y.—Emanuele v. Rochester 
Packing Co., 46*N.Y.S,2d 164, 182 
Misc. 348. 

95, N.Y.—^Emanuele v. Rochester 
Packing Co., supra. 

66. U.S.—Plunkett v. Abraham 
Bros. Packing Co., C.C.A.Tenn., 129 
F.2d 419. 

:LlberaI constmction 

The' trend of judicial thought 
seems to be .toward a liberal con- 
struction of the pleadings with a 
Tiew to permitting the parties going 
into every possible phase of a cause 
•f actiooi such as here presented by 
the complaint.—Schempf v. Armour 
& Co., D.C.Minn., 6 F.R.D. 294. 

67. U.S.—Plunkett v. Abrahaih Bros. 
Packing Co., C.C.A.Tenn., 129 F.2d 

, v, ■ ■■ 

63, N.Y.—^Yolzing v. General Public 
. Doan Corporation, 32 33^.; 
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Allegatloiis held iztsnfficlent ■ 

In action to recover compensation 
for overtime emploj^ment under Fair 
Labor Standards Act, an allegation 
in complaint that plaintiff and other 
employees were not paid overtime 
I compensation provided for in the act 
i was insufficient, in itself, to estab- 
: lish that plaintiff and other em- 
! ployees performed overtime work.— 
Volzing v. General Public Loan Cor¬ 
poration, supra. 

69. U.S.—Sirmon v. Cron & Gracey 
Drilling Corporation, D.C.La., 44 
F.Supp. 29. 

Paarticular circumstaAces 

In employee’s action for wages for 
overtime spent in traveling on em- | 
ployer’s boat to and from the place | 
of work, the petition should have 
alleged ■ specifically when employee 
commenced work and when work 
ended, where employee resided, the 
number of hours worked during each 
week, and whether place from which 
boat sailed was a place at which 
employees were assembled to be 
transported to their work.—Sirmon 
V. Cron & Gracey Drilling Corpora¬ 
tion, supra. 

70. N.Y.—^Volzing v. General Public 
• Loan Corporation, 32 N.Y.S.2d 31. 

71 . U.S.—Townsend v. Boston & M. 
R. R.. D.GMass., 35 F.Supp. 938. 
The reoGoxi for the xxtle is 'the 

probabillty that plaintiff. was ’ with- 
out definite and exact knowledge of 
hours and wages , iTi,^.controversy, 
whereas defeijidanls undoubtedly had 
,fuU and complete records ,bearing 
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on the matter.—Townsend v. Boston 
& M. R. R., supra. 

Particnlar facts within xule 
In suit by sixty-six named plain- 
tiffs for unpaid overtime compensa¬ 
tion, plaintiffs would not be requircd 
to furnish a bili of particulars set- 
ting out the exact amounts and exact 
hours each plaintiff worked, rate of 
pay as to each, exact period of em¬ 
ployment, and character of Services. 
—Dykema v. Aluminum Co. of Amer¬ 
ica, D.C.Ill., 7 F.R.D. 230. 

Pleading held sofficient 
Ohio.—Smith v. Cory Rubber Co., 
Com.Pl., 69 N.E.2d 777. 

72. U.S.—Anderko v. Courtland 
Handbag Co., D.C.N.J., 63 F.Supp. 
140. 

Contract held not bona fide 

A complaint admitting that mini¬ 
mum wage requirements of act had 
been met, but alleging that defend¬ 
ants forced plaintiffs to return their 
; overtime compensation as a condi- 
tion of employtnent, was sufficient 
without setting forth rate used in 
computing unpaid deficiency, since 
contract based on such coercion w^as 
not bona fide.—Anderko v. Courtland 
Handbag Co., supra. 

73. U.S.—Burfeind v. Eagle-Picher 
Co, of Tex., D.C.Tex., 71 F.Supp. 
929. 

74. U.S.—Grospian v. Pan American 
Refining Corp., D.C.Tex., 6 F.R.D. 
453. 

Approximate time In minutes or 
hours , 

U.S.—Gi' 0 spian v. Pan American Re¬ 
fining Corp., supra. 
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tivities during such b^it the complaint was 

not required to allege evidentiary or immaterial facts 
relating to such overtime.'^® 

Purview of act; aciivity in interstate commcrce. 
In an action under the act the allegations of the 
complaint must substantially bring plaintiff within 


the purview of the act The complaint should al¬ 
lege not only that the employer was engaged in in¬ 
terstate commerce'^® but should also allege facts 
showing that the employee, in the performance of 
his duties, was engaged in interstate commerce or 
in the production of goods for such commerce;*^® 


75. XJ.S.—Grospian v. Pan American 
Refining Corp., supra. 

Otliei aiLd different activities 

That portion of complaint seeking 
overtime compensation which alleged 
that employees were required each 
day to pursue “other and different 
activities"' on employer’s premises 
both preliminary to and subsequent 
to scheduled times for beginning and 
finishing work, should be made more 
definite by setting forth what was 
meant by "bther and different activi- 
ties.'’—Grospian v. Pan American 
Refining Corp., supra. 

70. XJ.S.—Grospian v. Pan American 
Refining Corp., supra. 

Character of clothing reqtiired 
That portion of complaint seeking 
overtime compensation which alleged 
that employees because of nature of 
their work were required to change 
into work clothes or protective cloth- 
ing, to obtain equipment, and to 
make other necessary preparations 
for work, ali of which were required 
to be done prior to scheduled start- 
•ing time, would not be made more 
definite by requiring plaintiffs to al¬ 
lege character of clothing mentioned, 
—Grospian v. Pan American Refining 
Oorp„ supra. 

'77. U.S.—Berger v. Clouser, D.C.Pa., 
36 P.Supp. 168. 

Mo.—Ashenford v. L. Yukon & Sons 
Produce Co., 172 S.W.2d 881, 237 
Mo.App. 1241, 

78. XJ.S.—^Bagby v. Cleveland Wreck- 
ing Co.. D.C.Ky., 28 RSupp. 271, 
*Ga.—Pyron v, Arnold, 21 S.E.2d 461, 
67 Ga,App 742. 

Ky.—J. P. Schneider & Son v. Jus- 
tice, 168 SW.2d 591, 293 Ky. 126. 
.Sale for resale or izLCorporatioxi. luto 
other goods 

Elevator operator seeking to re- 
•cover from employer for alleged vio- 
lation of the Pair Labor Standards 
.Act should allege that goods manu- 
factured by employer were sold to 
persons, firms, or corporations with- 
:in the state that resold them in in¬ 
terstate commerce or incorporated 
them into merchandise which was 
sold in such commerce.—Venero v. 
Hageman, Inc., 40 N.Y.S.2d 233, 179 
Misc. 882. 

.Pleadings held sufficient 

"XJ.S.—Sklar Oil Corporation v. 
Thompson, C.C.A.Ark., 126 P.2d 
872. 

iGa.—Orange Crush Bottling Co. v. 
Tuggle, 27 S.E.2d 769, 70 Ga.App. 
144. 


79 . xj-S.—^Kennedy v. Silas Mason 
Co., D.C.La., 68 P.Supp. 576—Lock- 
wood V. Hercules Powder Co., D. 

C. Mo., 7 P.R.D. 24. 

Ga.—Pyron v. Arnold, 21 S.E.2d 461, 
67 Ga.App. 742. 

Ky.—J. F. Schneider & Son v. Jus- 
tice, 168 S.W.2d 591, 293 Ky, 126. 
Mo.—Ashenford v. L. Yukon & Sons 
Produce Co., 172 S.W.2d 881, 237’ 
Mo.App. 1241. 

N.Y.—Carroll v. Dryolin Corpora¬ 
tion, 45 N.Y.S.2d 77, 182 Misc. 260. 
Contra Doyle v. Johnson Bros., 25 
N.Y.S.2d 603. 

Allegations held sufficient 
(1) In general. 

XJ.S.—Clyde v. Broderick, C.C.A.Colo., 
144 P.2d 348—McDuffie v. Hayes 
Preight Lines, D.C.I11., 71 P.Supp. 
755—Patterson v. Allied Chemical 
& Dye Corp., D.C.N.Y., 69 P.Supp. 
S04—Gillette v. Rockland Coaches, 

D. C.N.T., 50 P.Supp. 617, affirmed, 
C.C.A., 142 P.2d 616—Pliner v. Nes- 
vig, D.C.Wis., 42 P.Supp. 297— 
La Guardia v. Austin-Bliss Gen¬ 
eral Tire Co., D.C.N.Y., 41 P.Supp. 
678. 

Ga.—Orange Crush Bottling Co. v. 
Tuggle, 27 S.E.2d 769, 70 Ga.App. 
144;- 

• (2) Complaint stated a cause of 
action for overtime compensation 
allegedly due to workmen at truck- 
ing terminal who unloaded and 
checked freight from incoming 
trucks and moved it for reloading on 
outgoing trucks.—Crean v. M. Moran 
Transp. Lines, D.C.N.Y., 50 P.Supp. 
107. 

(3) A complaint, which alleged 
that a part of complainanfs duties 
consisted in unloading from freight 
cars merchandise shipped in inter¬ 
state commerce and in moving, from 
employers’ warehouse onto loading 
platform, merchandise to be picked 
up by common carriers and trans- 
ported to other States, was not sub- 
ject to demurrer because it was 
therein alleged that employee^s du¬ 
ties consisted principally in the 
driving of a truck in intra-state com¬ 
merce, but facts should be developed 
in order to give employee the oppor- 
tunity t'o show just what duties he 
performed with respect to which he 

I would be entitied to benefits of Pair 
I Labor Standards Act.—Gibson v. 
iGlasgow, m S.W.2d 814, 178 Tenn. 

I 273. 

(4) A complaint, alleglng that de- 
I fendant was engaged in the produc- 
I tion of goods for interstate com- 
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merce and that between specified 
dates plaintiffs had worked overtime 
wuthout receiving compensation 
therefor, was sufficient, and motion 
for a more definite statement by enu- 
merating Products on which plain¬ 
tiffs were employed, and stating na¬ 
ture,, of work performed on products 
raanufactured for interstate com¬ 
merce, would be denied.—Baret v. 
Koppers Co., D.C.Pa., 6 P.R.D. 465. 
Allegations held iusufficlent 

(1) In general. 

XJ.S.—Eddings v. Sbuthern Dairies, 
D.C.S.C., 42 P.Supp. 664—^Bagby v. 
Cleveland Wrecking Co., D.C.Ky., 
28 P.Supp. 271—Gustafson v. Fred 
Wolferman, Inc., D.C.Mo., 6 P.R.D. 
503. 

K.Y.—Carroll v. Dryolin Corporation, 
45 N.Y.S.2d 77, 182 Misc. 260— 
Venero v. Hageman, Inc., 40 N.Y. 
S.2d 233, 179 Misc. 882. 

Wash.—Ikola v. Snoqualmie Palis 
Lumber Co., 121 P.2d 369, 12 Wash. 
2d 341. 

(2) Complaint which merely al¬ 
leged that defendant was a foreign 
Corporation engaged in interstate 
'commerce failed to state cause of 
action, since act Implies that Cor¬ 
poration engaged in interstate com¬ 
merce may as part of its business 
be engaged in purely intra-state 
commerce with respect to portion 
of its business.—^Poster v. National 
Biscuit Co., D.C.Wash., 31 P.Supp. 
552. 

C3) Peti tion alleging that defend¬ 
ant employer was engaged in con- 
struction of state and national high- 
ways, and that plaintiff employee 
was employed by defendant as a 
night watchman at defendanfs place 
of business to watch the piant, in- 
cluding equipment and other prop- 
erty, and to clean out the office, was 
sufficient.—Preston v. Louis Des Cog- 
nets & Co., 167 S.W.2d 863, 292 Ky. 
646. 

(4) Allegatlon that employer was 
engaged in interstate commerce or 
in the production of goods therefor 
was not sufficient to show that em¬ 
ployee was entitied to benefits of the 
act, particularly where the complaint 
further alleged that a substantial 
portion of employei^s merchandise 
was shipped in interstate commerce 
thereby implying that some mer¬ 
chandise was not shipped out of the 
state.—^Helt v. Britten-Penton Co., 
42 N.Y.S.2d 362, 180 Misc. 1076. 

(5> Complaint disclosing that 
plaintifTs duties were to watch rall- 



56 C.J.S. 


MASTER AND SERTANT 


§ 160(7) 


and where the employee was engaged in both in¬ 
terstate and intra-state commerce the complaint 
must point out what part of his work was in each.^o 
However, it has also been held, under the rule that 
a complaint should not be dismissed for informality 
or insufficiency of statement unless it appears cer- 
tain that no basic rig-ht of action can possibly exist 
under any state of facts which may be proved in 
support of plaintiff^s asserted claim, that the sufh- 
ciency of plaintiff^s Services must depend on the 
proof and disclosures at the trial, so that a com¬ 
plaint otherwise satisfactory will not be held insuf- 
ficient as failing to state a cause of action sufficient 
to invoke the jurisdiction of the court.^i The com¬ 
plaint should contain a concise statement of the par- 
ticular kind of employment, including the place 
where it was performed,S2 even though the employee 
is unable to allege in minute detail its ultimate re- 
lation to interstate commerce, 

Suits in behalf of others, A complaint under the 
act may properly state that it is brought in behalf 
of plaintiff and ali other employees similarly situat- 
ed,^^ and the complaint must set forth the author- 
ity of plaintiff as representative or agent of em¬ 
ployees to bring the suit;S5 but it has also been 
held that a failure to allege that plaintiffis were the 
authorized agents or representatives of the unnamed 
parties tO' the cause does not render the complaint 
subject to dismissal.^® However, it has also been 
held that a complaint will be insufficient as to un¬ 
named claimants where it does not appear that they 
are .participating in th^e suit and are willing to be 


bound by the final judgment.^''^ 

Allegations predicating the right of recovery for 
employees not specifically enumerated as plaintiffs 
may properly be included in the complaint so that 
other employees similarly situated may become par-, 
ties and where unnamed claimants are made par» 
ties or specific beneficiaries of a representative ac-- 
tion under the act, as by an amended or supplemental 
pleading, facts must be alleged in the pleadings rel¬ 
ative to each of such claimants establishing that they 
were engaged in the production of goods for inter¬ 
state commerce within the meaning of the act.89 It 
has been held that the complaint must state and 
number separately the causes of action of each of 
the employees on whose behalf the suit is brought 
'but it is not necessary to state separately a cause of 
action as to each plaintiff, provided those who are- 
joined in any one action are in fact employees sim¬ 
ilarly situated.Where the action is brought in. 
behalf of other employees similarly situated, inter-- 
vening complainants are authorized to file an inter- 
vening complaint or such other authority as m»ght 
place them within the jurisdiction of the court®^- 

Ncgativing defenses; exemptions. In an action 
under the Fair Labor Standards Act the complaint 
need not negative defenses that may possibly be as-- 
serted.^^ Thus the complaint is not required to neg-- 
ative the exemptions of the act in order to state a. 
cause of action.®*^ However, if a complaint shows 
on its face that plaintiff is excepted from the oper-. 
atign of the act as being within one of the exemp-- 
tions,95 as where he is under the jurisdiction of,. 


rosud ftlfed With coal brougrht 

from iP^nttsylvania to New Tork did 
^lot establisli that plaintiff was en- 
.gag«d i*n interstate commerce where 
-complaint disclosed that, hefore Corn¬ 
ing tmder his surveillance, coal cars 
reached their destination upon con- 
signee coal sales’ company's siding or 
in its yards, and where, although 
consignee was a wholesaler, com¬ 
plaint said nothing ahout any one 
being interested in receiving the coal 
except consignee and made no claim 
that consignee was the alter ego of 
the delivering railroad.—Delco.ur v. 
Lehigh Valley Coal Sales Co., 43 
N,T.S.2d 371, 182 Misc. 289. 

80. U.S.—Jones v. Springfield Mis- 
souri Packing Co., B.C.Mo., 45 P. 
Supp. 997. 

81. U.S.—Mennicucci v. P. & P. 
Brakelyne Service, D.C.N.J., 58 P. 
Supp. 720. 

82. N.Y.—Emanuele v. Rochester 
Packing Co., 45 N.T.S.2d 164, 182 
Misc. 348. 

83. N.T.—Emanuele v. Rochester 
Packing Co., supra. 


84. U.S.—Philpott V. Standard Oil 

Co., D.C.Ohio, 53 P.Supp. 833. 

85. U.S.—Grospian v. Pan Am. Re- 

fining Corp., D.C.Tex., 6 P.R.D. 453. 

86. N.T.—Shannon v. Franklin Si- 

mon & Co., 43 N.Y.S.2d 442, 181 
Misc. 939. 

87. U.S.—Gordon v. Paducah Ice 
Mfg. Co.. D.C.Ky., 41 P.Supp. 980. ' 

88. U.S.—Smith v. Stark Trucking, 
D.C.Ohio. 63 P.Supp. 826. 

Bules govemiug sufflcieucy of plead¬ 
ings 

In action by numerous employees 
for overtime compensation, liquidat- 
ed damages, etc., under the Pair La¬ 
bor Standards Act, the sufSciency of 
the complaint on defendanfs motion 
for a more definite statement is to 
be determined by the same principies 
that would be applicable if there 
were oniy one plaintiff.—^Baret v. 

! Koppers Co., D,.,C.Pa., 6 P.R.D, 465. 

89. / U.S.—Lockwood v. Hercules 

Powder Co., D.C.Mo., 7 F.R.!). 34. 

90. N.Y.—Simmons v. Rudolph Knit- 
ting Mills, 35 N.Y.S.2d 494, 264 
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App.Div. 871—Morasse y. GladitoU; 
Reaity Corp., 63 N.Y.S.2d 884, 187 
Misc. 873. 

91. N.Y.—Emanuele y. Rochester- 
Packing Co., 46 N.Y,S.2d 164, 182 
Misc. 348. 

92. U.S.—Philpott V. Standard Oil' 
Co., D.C.Ohio, 53 P.Supp. 833. 

93. Tenn.—Thornberg v. E. T. & W.. 
N. C. Motor Transp. Co., 15'7 S.W.2d 
823, 178 Tenn. 298. 

94. U.S.—Stratton v. Farmers Pro¬ 
duce Co., C.C.A.Ark., 134 F.2d 825 
—Patterson v. Allied Chemical &. 
Dye Corp., D.C.N.Y., 69 P.Supp. 
804. 

Begulation hy interstate Commeres. 
Commission 

Tenn,—Thornberg v, E. T. & W. N. 
C. Motor Transp. Co., 157 S.W.2d 
823, 178 Tenn. 298. 

95. Tenn.T—Hunt y. National Linen. 
Service Corporation, 157 S,W‘.2<i. 
608, 178 Tei?n. 262. 

Complaints held sufficient 

(1> In action brought against em- 
ployer a^ilegedly ehgs-ged i-Ut business; 
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and subject to regulation by, the Interstate Com- 
merce Commission,^® it is insnfficient. 

Answcr, In an action under the. Fajr Labor 
Staiidards Act the answer must state facts sufficient 
to constitute a defense, and the defense so stated 
must be a valid defense.^ 8 in order that a release 
niay be asserted as a valid defense, the answer must 
allege tliat there has been payment of ali sums due 
under the act.9^ Matters of affirmative defense 
must be specially raised in defendant’s pleadings.^ 


Amendment, The general rules goverriing the al- 
lowance of amendments in civil actions have been 
applied in actions to enforce the Fair Labor Stand- 
ardsAct^ 

Issues, proofj and variance. As in civil actions 
generally, the issues in actions to recover additional 
compensation and liquidated damages under the Fair 
Labor Standards Act are determined by the plead- 
ings,3 the proof must correspond with the allega- 


or crushing cotton seed, flax seed, 
and other oil producing vegetable 
/j^mmodities for purpose of extract- 
oil and for purpose of producing 
,cake meal and other by-products, 
,provjisipns of act relating to sea- 
^soiaal exemptions were inapplicable 
where pleadings did not indicate 
-that employer was engaged in the 
^rst Processing; and the complaint 
stated a cause of action except for 
the operation relating to cotton seed 
which was exempt.—Abram v. San 
Joaquin Cotton Oil Co., D.C.Cal., 46 
F.Supp. 969. 

(2) Complaint alleging that plain- 
4iff was emplpyed as a night watch- 
^’ar^ by a private podice Corporation 
*and that Corporation did not fall 
Within provision of act exempting 
employees engaged in any Service 
establishment, according to labor de- 
bj^tmenfs inte^pretative bulletin 
was not subject to an exeeption of no 
pausa of action.—Brister v. Boylan’s 
Priva^ Police, La.App., 8 So.2d 386. 
boxnplaizits held ixisufflcieut 

Declaration alleging that employer 
rented use of linens and sold soap 
to customers in two States, some of 
which were engaged in interstate 
commerce or production of goods for 
interstate commerce, was demurra- 
ble because showing that employer 
was exempt as a Service establish- 
ment most of whose servicing was 
in intra-state commerce, since word 
*'some” would indicate that major- 
ity of employer^s customers were 
within the state.—Hunt v. National 
Jljinen Service Corporation, 157 S.W. 
2d 608. 178 Tenn. 262. 

^ N.T.—Carroll v. Dryolin Corpo¬ 
ration, 45 N.T.S.2d 77, 182 Misc. 

260. 

Complaonts held snfBLciesit 

(1) Complaint alleging that em- 
ployers were engaged in transport- 
mg money from and to banks, etc., 
•Engaged in Interstate commerce and 
'in production 6f goods for interstate 
Wmmerce, and that employees were 
"eftiployed as chauffeurs, custodians, 
armed guards in operation of 
“inOtor vehicles used in such trans- 
■portation, did not warrant conclusion 
that the transportation was in inter¬ 
state commerce within Motor Car- 
"b^jAct so as to render overtime 


provisions of Fair Labor Standards 
Act inapplicable.—^Earle v. Bfink’s 
Inc., D.C.N.T., 54 P.Supp.' 676. 

(2> Complaint which alleged inter¬ 
state character of employer^s busi- 
ness, employment of plaintiff, and 
that Principal Service rendered by 
plaintifC was operation of truck be- 
tween Arkansas and Oklahoma was 
not dismissible as showing that plain- 
tiff w^as continuously engaged in 
driving an int-erstate truck for em¬ 
ployer and hence excepted from ben- 
efits of act as an employee with re- 
spect to whom Interstate Commerce 
Commission has power to establish 
qualiflcations and maximum hours of 
Service.—Musteen v. Johnson, C.C.A. 
Ark., 133 P.2d 106. 

97. N.Y.—Cassese v. Manufacturers 

Trust Co., 46 N.T.S.2d 621, 182 

Misc. 344. 

Answers held smfdcieixt 

(1) In general.—^Walker ▼. West 
Side Fifth Ave. Corp., 51 N.Y.S.2d 
3S0. 

(2) In action for wages under Fair 
Labor Standards Act, answer alleg¬ 
ing that plaintifC had previously 
brought action under the act, that 
the dispute was as to number of 
hours actually worked, that a settle- 
ment had been. reached and employee 
paid in full, set up a good defense.— 
Withers v. Herbert McLean Purdy 
Management Corporation, 4T'N.Y.S. 
2d 260, 181 Misc. 724. 

Auswev held Insufdcient 
i Answer asserting a release by em¬ 
ployees of employer^s liability for 
wages due under Fair Labor Stand¬ 
ards Act without alleging facts show¬ 
ing the existence of a bona fide dis¬ 
pute was insuificient to state a de¬ 
fense to action to recover unpaid 
minimum wages and liquidated dam- 
ages due under the act.—Cassese v. 
Manufacturers Trust Co., 46 N.Y.S.2d 
621, 182 Misc. 344: 

98. U.S.—Rjgopoulos V. Kervan, D. 

C.N.Y., 47 F.Supp. 576. 

Befeiises held sufficient 

(1) In general.—Munkens v. 1412 
Broadway, D.C.N.Y., 60 F.Supp. 632, 

(2) In employee*s action to en¬ 
force employer^s double liability for 
unpaid o-vertime compensation, de¬ 
fenses that employee was employed 
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in executlve or professional capacity 
so as to be exempt from minimum 
wage and maxinnim hour provisions 
of the act were sufficient for plead- 
ing purposes.—Emerson v. Mary Lin¬ 
coln Candies, 17 N.Y.S.2d 851, 173 
Misc. 631, affirmed 26 N.Y.S.2d 489, 
261 App.Div. 879, appeal denied 27 
N.Y.S.2d 452, 261 App.Div. 1044, af¬ 
firmed 38 N.E.2d 234, 287 N.Y. 677. 
Defenses held insnfficient 

(1) That part of en;iployer’s an¬ 
swer alleging that he had paid em¬ 
ployees wages 'in accordance with 
agreements between them and that 
employees raised no question con- 
cerning wages untii after being dis- 
charged did not state a defense.— 
McNorrill v. Gibbs, D.C.S.C., 45 F. 
Supp. 363. 

(2) Allegations that employer as 
a resuit 'of suit to enjoin violations 
of Fair Labor Standards Act paid 
employees the difPerence between 
wages paid and what should have 
been paid under the act, which pay- 
ments were receipted for as full sat- 
isfaction of employees’ claims, did 
not state a defense against em¬ 
ployees’ action to recover liquidated 
damages for failure promptly to pay 
overtime, in the absence of allegation 
that an honest dispute existed as to 
whether employees had worked over- 
'time within purview of the act.— 
Rigopoulos V. Kervan, D.GN.Y., 47 
F.Supp. 576. 

99. N.Y.—Hurewitz v. Henry Moss 
& Co., 49 N.Y.S.2d 106. 

1 1. U.S.—Mid-Continent Petroleum 
Corp. V. EZeen, C.C.A.Iawa, 157 F.2d 
310. 

Exemption 

U.S.—Mid-Continent Petroleum Corp. 
V. Keen, supra. 

2. U.S.—^Eddings v. Southern Dai- 

ries, D.C.S.C., 42 P.Supp. 664— 

Armani v. Crucible Steel Co. of 
America, D.C.N.Y., 7 P.R.D. 344. 

3. U.S,—Schmidtke v. Conesa, C.C.A. 
Puerto Rico, 141 P.2d 634—^Kenne- 
dy y. Silas Mason Co., D.C.La., 70 
P.Supp. 929—Strasser v. Fascina- 
tion Candy Co., D.C.Ill., 7 F.R.D. 
267. 

daims of partlea oniy 
In action by,employees on behalf 
of themselves and other employees 
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tions in the pleadings,^ and ali rriattefs 'which are 
material or essential to the eause of action or de¬ 
fense must not only be alleged in the pleadings but 
must be proved.5 However, it has been held that 
•questions of law as to the applicability to the em- 
ployee of the act may be raised at the trial by the 
employer even though not specially pleaded.® 

§ 160(8). - Evidence 

a. Presumptions and burden of proof 

b. Admissibility 

c. Weight and sufficiency 

a. P^esnmptions and Bnrden of Proof 

(a) In general 

(b) Actions under Fair Labor Standards 

Act 


(a) In General 

The pules governing presumptions and the burden 
of proof in civii actions generally have been applied In 
actJons under statutes regulating wages or the payment 
thereof. 

In accordance with the rules governing presump¬ 
tions in civii actions generally, considered in Evi¬ 
dence §§ 11-1-157, the courts have adjudicated the 
propriety and effect of particular presumptions in 
actions to cnforce the various statutes regulating 
wages or the payment thereof.'^ The burden of 
proving facts necessary and sufficient to constitute 
a good cause of action under such statutes is gen- 
eraliy on plaintiff,S while the burden of proving de¬ 
fenses and matters of avoidance is on defendant.^ 


similarly situated to recover 0V6r- 
time conipensation under Fair Labor 
.Standards Act, only those claims may 
^be considered which are made by 
‘those who appear as plaintiffs or in- 
'terveners in the record.—Pentland v. 
Dravo Oorp., D.C.Pa., 4 F.R.D. 350, 
areversed on other grounds, C.C.A., 152 
F.2d 851. 

4. U,S.—Bowman v. Pace Co., C.CA. 
Fla., 119 F.2d 868. 

5. U.S.—Timberlake v. Day & Zlm- 
merman, D.C.Iowa, 49 P.Supp. 28. 

.Mo.—Vannoy v. Swift & Co., 201 S. 
W.2d 350. 

:Particalar matters reg.ulred tb be 
proved 

(1) That plaintifC enga&ed in com- 
•'merce or engaged in production of 

goods for commerce. 

U.S.—Lockwood V. Hercules Powder 
Co., D.C.Mo., 7 F.R.D. 24. 

:Mo .—^Ashenford v. L. Yukon & Sons 
Produce- Co., 172 S.W.2d 881, 237 
Mo.App. 1241. 

(2) Type of employment, number 
-of hours worked by each employee, 

and how much he is entitled to re- 
cover.—Smith v. Stark Trucking, D. 
•C.Ohio, 53 F.Supp. 826. 

■ 6- N.T.—Rubin v. Meadow Provisi on 
COm 39 N.T.S.2d 518. 

' 7. N.T.—Ziegler v. City of New 
York, 281 N.Y.S. 462, 156 Misc. 624, 
affirmed 291 N.Y.S. 401, 248 App. 
Div. 873 and 300 N.Y.S. 1152, 253 
App.Div. 764. 

: Faymexit of prevailing rates 

On demurrer to bili for differettice 
• between wages paid and prescribed 
minimum wages, where bili did not 
- allege that the required wage scales 
had not been posted, presumption 
<vas that such scales had been post¬ 
ed.—Harris V. Owen, 176 S.W.2d 812, 
' 180 Tenn. 492, modified on other 
grounds ISO .S.W.2d 227, 180 Tenn. 
' 492. 


Mazlmtim honxs 

In employee’s action to recover for 
hours worked in excess of that per- 
mitted by statute, determination 
whether there has been such con- 
straint by employer as to permit re- 
covery by employee does not rest on 
any presumption declared by law to 
resuit from the fact of employment, 
but must be established by evidence. 
—Lewis V. Ferrari, 90 P.2d 384, 34 
Cal.App.2d Supp. 767. 

BedemptiOH &£ sorip or tokens 
In action against employer by 
trans feree of scrip issued to laborers 
to recover value of scrip, it was pre- 
sumed that the scrip was issued for 
wages earned for Services rendered. 
—Barker v. Stearns Coal & Lumber 
Co., 152 S.W.2d 953, 287 Ky. 340. 

8« Ark.—Missouri Pac. R. Co. v. Dif- 
fie, 41 S.W.2d 752, 184 Ark. 189— 
Missouri Pac. R. Co. v. Warren, 
258 S.W. 130, 162 Ark. 199. 

Cal.—Sayre v. Western Bowl, 174 P. 

2d 466, 76 Cal.App.2d 793. 

Ky.—Barker v. Stearns Coal & Lum¬ 
ber Co,, 163 S,W.2d 466, 291 Ky. 
184—^West Kentucky Coal Co. v. 
Nall, 27 S.W.2d 965, 234 Ky. 249. 
La.—Altom v. Mt. Vernon Oil & Gas 
Co., 141 So. 457, 174 La. 775. 
Minimimi wage law 
In public housekeeper^s action 
against hospital employer to recover 
a, balance allegediy due under the 
state minimum wage law, in order 
: to claim the benefits of order fixing 
a miinimum wage for employees of 
Public housekeeping establishments 
plaintiff was required to bring her- 
self within the class covered by the 
order.—Pagel v. Trinity Hospital 
Ass'n, 6 N.W.2d 392, 72 N.D. 262. 
Fayment of prevailing rates 

In an action by a public employee 
or an employee on public work to re- 
. cover the difference between what he 
fwus actually paid and the alleged 
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prevailing rate, the employee has the 
burden of proving a prevailing wage 
rate in excess of the rate at which he 
was paid.—McCaffrey v. State, 181 N. 
E. 84, 259 N.Y. 159—Queeny v. State, 
279 N.Y.S. 281, 244 App.Div. 761, fol- 
lowed in Adwin v. State, 279 N.Y.S. 
282, 244 App.Div. 761—Ziegler v. City 
of New York, 281 N.Y.S. 462, 156 
Misc. 624. affirmed 291 N.Y.S. 401. 248 
App.Div. 873 and 300 N.Y.S. 1152, 

App,Div. 764. 

Discrimlnatioa against womeii 

lii action to recover under statute 
penali4«ing discrimination in wage 
rates beiW*»eh men and women under 
specified cortdliions, where plaintiff 
brought action on her own behalf 
and as assignee of claim of twenty- 
eight other women employees, plain¬ 
tiff had burden of showing to a com- 
putable certainty damage sustained 
by her and each of her assignors.— 
St. John V. General Motors Corpora¬ 
tion, 13 N.W.2d 840, 308 Mich. 333. 

9. Ky.—^West Kentucky Coal Co. v. 

Nall, 27 S.W.2d 965, 234 Ky. 249. 
Wages of women aiid minors 

(1) In suit against hotel operators 
for overtime w'ages due under mini¬ 
mum wage order of industriai com- 
mission pursuant to statute as to 
wages of women and minors, hotel 
operators claiming that order was 
void because commission had failed 
to make an investigation of particu¬ 
lar occupations, but instead had made 
a blanket investigation of all occupa¬ 
tions, had burden of showing how 
order t^as illegal as to them as hotel 
operators.—Martin v. Wolfson, 16 N. 
W.2d 884, 218 Mlnn. 557. 

(2) In action under minimum wage 
law by woman telephane operator in 
town of about one thousand three 
hundred population against telephone 
company to recover the difference be¬ 
tween wages paid and Standard min¬ 
imum wages,, burden was on eompa- 
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(b) Actions under Fair Labor Standards Act 

Generally the plaintiff has the burden of proving a 
cause of action undor the Fatr Labor Standards Act, 
while the defendant has the burden of proving mat- 
ters of defense. 

In accordance with the niles governing presump- 
tions in civil actions generally, the courts have ad- 
judicated the propriety and effect of particular pre- 
sumptions in actions for additional compensation and 
liquidated damages under the Fair Labor Standards 
Act.^^ In such actions the burden of proof is on 
plaintiff^^ to prove his claim for unpaid minimum 
wages or unpaid overtime compensation,and he 


has the burden of proving every statutory allegation 
in issue.13 Thus plaintiff has the burden of prov¬ 
ing that he was employed by defendant,and that 
the employer has violated the act^s in that plaintiff 
performed work for which he was not properly com- 
pensated.^6 Plaintiff also has the burden of estab- 
lishing the number of hours worked^^ and the 
amount of wages allegedly due.^^ 

In an action to recover overtime compensation 
under the act the employee has the burden of prov¬ 
ing not only the fact of overtime work^9 and his 
employer^s knowledge thereof,20 but also the amount 


ny to prove its claim that the work- 
men's compensation bureau had au- 
thorized departure from otherwise 
applicable standards by classifying 
company as a rural exchange.— 
Wiseth V. Traill County Telephone 
Co., 5 N.W.2d 307, 72 N.D. 165— 
Wiseth V. Traill County Telephone 
Co., 291 N.W. 6S9, 70 N.D. 44. 

10. U.S.—^White V. Witwer Crocer 
Co., C.C.A.Iowa. 132 F.2d 108. 

Absenteeism 

From fact of absenteeism on part 
of some employees it could not be as- 
sumed that ali employees were ab- 
sent during any work week.—^Walling 
V. Anaconda Copper Min. Co., D.C. 
Mont., 66 F.Supp. 913. 

Presumptioa as to overtime worlced 
Where employee received six dol- 
lars per week for cleaning giris’ rest- 
rooms and received seven and one- 
half cents per case for packing pop- 
corn, employee averaged fourteen 
cases per hour, for five weeks em- 
ployee's earnings from packaging 
popcorn were thlrty-seven dollars 
aind sixty-five cents or more per 
week, and no records were main- 
tained by employer showing her 
hours of work, court would not in- 
dulge presumption that employee's 
hours of work did not exceed forty 
hours per week and employers were 
violating the overtime provisions of 
the Fair Labor Standards Act by 
compensating employee on only a 
straight time, piece rate basis.— 
Walling V. Lippold, D.C.Neb., 72 F. 
Supp. 339. 

11. U.S,—Cullum V. Stevens, D.C. 
Tex., 46 F.Supp. 73. 

Ga.—Carter v. Butler, 31 S.B.2d 210, 
'71 Ga,App. 492, reversed on other 
grounds 32 S.E.2d 808, 198 Ga, 754, 
conformed to 38 S.E,2d 272, 72 Ga. 
App. 156. 

Kan.—Jackson v. Derby Oil Co., 139 
P.2d 146, 157 Kan. 53. 

12 . U.S.—Collins v. Burton-Dixie 
Corporation, D.C.S.C., 53 F.Supp. 
821. 

Ga.—^Kay v. Kuhlman, 33 S.B.2d 378, 
72 GctApp. 129. 

Kan.—Stewart v. Mabee Oil & Gas 
Co., 147 P.2d 731, 158 Kan. 388. 


La.—Dennis v. Equitable Equipment 
Co., App., 7 So.2d 397. 

Pa.—Say v. Prior Oil Co., 43 A,2d 
417, 157 Pa.Super. 629. 

13. N.T .—Anderson v. Material Co- 
ordinating Agency, 63 N.T.S.2d 324. 

14, U.S.—Engebretsen v. E. J. Al- 
brecht Co., C.C.A.Ill., 150 F.2d 602. 

Employmeat by agent 
Where realty agent managing 
building and building owner alleged¬ 
ly employed plaintifCs as elevator 
operators, plaintiffs had duty to 
prove that agent was their employer 
within the act.—Brennan v. Commu- 
nity Service Soc. of New York, 45 N. 
T.S.2d 825, 181 Misc. 637. 

16. Tenn,—^Hunt v. National Linen 
Service Corporation, 157 S.W.2d 
608, 178 Tenn. 262. 

Nonperfoxmance of valid contract 
Where valid employment contract 
is made for payment of an amount 
in excess of statutory minimum wa¬ 
ges, in order to recover minimum wa¬ 
ges ander Fair Labor Standards Act 
employee must show that contract 
has not been performed.—Momford 
V. Andrews, C.C.A.Ga., 151 F.2d 511. 
AmoTuit of tips received 

(1) Where employment agreeraent 

was that employer would, on demand, 
pay ali sums necessafy with tips to 
make up twenty-five dollars per 
week, the burden was on employee 
suing for minimum wages to prove 
the amount of tips he received and 
that they, with the amount paid him, 
were less than the minimum wage 
he was entitled to receive.—Mornford 
V. Andrews, supra, , 

(2) In suit to recover minimum 
wages by redcaps who worked under 
agreement requiring tips to be ac- 
counted for to extent necessary to 
make up minimum wage, burden was 
not on defendant employer to prove 
that tips reported by redcap were 
actually received, but burden was on 

I each redcap to prove amount report¬ 
ed ih excess of that received before 
redcap would be entitled to judgment. 
—Townsend v. New York Cent. R. 
Co., C.C.A.I11., 141 F.2d 483, certiorari 

790 


denied 65 S.Ct. 47, 323 U.S. 717, 89 
L.Ed. 577. 

la U.S.—^Anderson v. Mt. Clemens 
Pottery Co., Mich., 66 S.Ct. 1187, 
328 U.S. 680, 90 L.Ed. 1515, rehear- 
ing denied 67 S.Ct. 25, 329 U.S. 822,. 
91 L.Ed. 699—Lewellen v. Hardy- 
Burlingham Min. Co., D.C.Ky., 73: 
F.Supp. 63—Prins v. Skaff, D.C. 
Mich., 47 F.Supp. 430—Snyder v. 
Dravo Corp., D.C.Pa., 6 F.R.D. 546: 
—Baret v. Koppers Co., D.C.Pa,, 6: 
P.R.D. 465—Burke v. Mesta Mach. 
Co., D.C.Pa., 5 P.R.D. 134—Winslow 
v. National Elee, Products Corp.,. 
D.C.Pa., 5 F.R.D. 126. 

17. U.S.—Johnson v. Blankenship, C. 
C.A.Ark., 162 P.2d 99—Epps v- 
Weathers, D.C.Ga,, 49 F.Supp. 2, 

Mo.—Martin v. Graham Ship-By- 
Truck Co., App., 176 S.W.2d 842. 
N.M.—^W^ilson Oil Co. v. Hardy, 164 
P.2d 209, 49 N.M. 337, 162 A.L.R. 
292. 

18. U.S.—^Johnson v. Blankenship, C- 
C.A,Ark., 152 F.2d 99—^Epps v. 
Weathers, D.C.Ga., 49 F.Supp. 2. 

Mo.—^Martin v, Graham Ship-By- 
Truck Co., App., 176 S.W.2d 842— 
Niehaus v. Joseph Greenspon’s Son 
Pipe Corporation, 164 S.W.2d 180, 
237 Mo.App. 112. 

K.M.—Wilson Oil Co. v. Hardy, 164 
P.2d 209, 49 N.M. 337, 162 A.L.R. 
292. 

Tenn.—^Hunt v. National Linen Serv¬ 
ice Corporation, 157 S.W.2d 608, 178- 
Tenn. 262. 

19. U.S.—Bloch V. Bell, D.C-Ky., 63 
F.Supp. 863, afiirmed, C.C.A., 152 
F.2d 962—Feldman v. Roschelle, D. 
C.N.Y., 49 F.Supp. 247—Wilkinson 
V. Noland Co., D.C.Va., 40 F.Supp. 
1009. 

Ky.—Clevenger v. W. M. Ritter 
Lumber Co., 172 S.W.2d 625, 294 
I Ky. 764. 

N.Y.—Ralston v. Karp Metal Prod¬ 
ucts Co., 38 N.Y.S.2d 764, 179 Misc. 
282. 

Wash.—Cotton v. Weyerhauser Tim- 
ber Co., 147 P.2d 299, 20 Wash.2d: 
300. 

20. Okl.—Pioneer Corp. v. Klmsey^ 
162 P.2d 1000, 196-Okl. 89. 
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thereof^^ and the amount of wages due each pay 
period.^^ The burden of the employee to prove that 
he has performed work for which he was not prop- 
erly compensated should not be made an impossible 
hurdle for the employee and due regard must be 
given to the fact that the employer has the duty un¬ 
der the act to keep proper records of employment.^^ 
Accordingly, where the employer’s records are in- 
adequate, and the employee produces sufficient evi- 
dence to show the amount of work for which he was 
not properly compensated as a matter of just and 
reasonable inference, the burden shifts to the em¬ 
ployer to come forward with evidence of the pre- 
cise amount of work performed or with evidence to 
negative the reasonableness of the inference to be 


drawn from the employee^s evidence^s even though 
the employer^s lack of adequate records grows out 
of a bona fide mistake as to whether certain activi- 
ties or nonactivities constitute work.^® 

Purview of act; interstate commerce. The 
courts have determined whether particular presump- 
tions as to whether an employee is within the cov- 
erage of the act are warranted by the facts of the 
case-^*? In general plaintiff has the burden of prov- 
ing that he is within the purview of the act.28 Thus 
plaintiff has the burden of showing that his employ¬ 
er was engaged in interstate commerce or in the 
production of goods for commerce and that plain- 
tif¥’s occupation was necessary to such commerce or 
production,29 or, without regard to the nature of 


21 . IT.S.—George Lawley & Son Cor¬ 

poration V. South, C.C.A.Mass., 140 
F.2d 439, 151 A.L.R. 1081, certio¬ 
rari denied 64 S.Ct. 1156, 322 U.S. 
746, 88 L.Ed. 1578—Bloch v. Bell, 
D.C.Ky., 63 F.SuPP. 863, afflrmed, 
C.C.A., 152 F.2d 962—Davies v. 

Onyx Oils & Resins, D.C.N.J., 63 F. 
Supp. 777—Snyder v. Wessner, D. 
C.Minn., 55 F.Supp. 971—Toppin v. 
12 East 22nd Street Corporatiotn, D. 
C.N.Y., 65 F.Supp. 87—Feldman v. 
Roschelle Bros., D.C.N.Y., 49 P. 
Supp. 247. 

Ky.—Clevenger v. W. M. Ritter Lum- 
her Co.. 172 S.W.2d 625, 294 Ky. 
764. 

Minn.—Pakarinen v. Butler Bros., 16 
N*.W.2d 769, 218 Minn. 496. 

Mo.—Martin v. Graham Ship-By- 
Truck Co., App., 176 S.W.2d 842. 
ISr.Y. —Rienzo v. City Bank Parmers 
Trust Co., 63 N.Y.S.2d 68, 183 
Misc. 153—^Ralston v. Karp Metal 
Products Co.. 38 N,Y.S.2d 764, 179 
Misc, 282. 

Okl.—Pioneer Corp. v. Kimsey, 162 
P.2d 1000, 196 Okl. 89. 

Wash.—Cotton v. Weyerhauser Tim- 
ber Co., 147 P.2d 299, 20 Wash.2d 
300.' 

Time spexit In varlotis activities 

Even if employees, who orally 
agreed to remain on employer's prem- 
ises several nights each week to be 
available in case of fire alarm, were 
entitled to overtime compensation 
under Fair Labor Standards Act for 
time actually spent waiting for an 
alarm as distinguished from time 
spent in recreation and in sleep, em¬ 
ployees had burden of proving actual 
hours spent in each activity.—Skid- 
more v. Swift & Co., C.C.A.Tex., 136 
P.2d 112, reversed on other grounds 
65 S.Ct. 161, 323 U.S. 134, 89 L.Ed. 
124. 

22 . U.S.—George Lawley & Son Cor¬ 
poration V, South, C.C.A.Mass., 140 
F.2d 439, 151 A.L.R. 1081, certiorari 
denied 64 S.Ct. 1156, 322 U.S. 746. 
88 L.Ed. 1578—^Davies v. Onyx Oils 
& Resins, D.C.N.J., 63 F.Supp. 777 


—Toppin V. 12 East 22nd Street 
Corporation, D.QN.Y., 55 F.Supp. 
887. 

23. U.S.—Anderson v. Mt. Clemens 
Pottery Co., Mich., 66 S.Ct. 1187, 
328 U.S. 680, 90 L.Ed. 1515, rehear- 
ing denied 67 S.Ct. 25, 329 U.S. 822, 
91 L.Ed. 699. 

24. U.S.—^Anderson v. Mt. Clemens 
Pottery Co., supra—Lewellen v. 
Hardy-Burlingham Min. Co., D.C. 
Ky., 73 F.Supp. 63. 

25. U.S.—^Anderson v. Mt. Clemens 
Pottery Co., Mich., 66 S.Ct. 1187, 
328 U.S. 680. 90 L.Ed. 1515, re- 
hearing denied 67 S.Ct. 25, 329 U.S. 
822, 91 L.Ed. 699—Porter v. Poln- 
dexter, C.C,A.Okl., 158 P.2d 759— 
Lewellen v. Hardy-Burlingham 
Min. Co., E.C.Ky., 73 F.Supp. 63. 
Xn earlier cases it was held that 

the failure of the employer to keep 
adequate records did not shift the 
burden. 

U.S,—Collins V. Burton-Dixie Corpo¬ 
ration, D.C.S.C., 53 F.Supp. 821— 
Wilkinsoin v. Noland Co., D.C.Va., 
40 F.Supp. 1009. 

N.Y.—^Hanzely v. Hooven Letters, 44 
N.Y.S.2d 398. 

26. U.S.—^Anderson v. Mt. Clemens 
Pottery Co., Mich., 66 S.Ct. 1187, 
328 U.S. 680, 90 L.Ed. 1515, rehear- 
ing denied 67 S.Ct. 25, 329 U.S. 822, 
91 L.Ed. 699. 

27. U.S.—^Berry v. 34 Irving Place 
Corporation, D.C.N.Y., 62 F.Supp. 
875. 

Fresnmptions or inferences held not 
warranted 

The fact that some tenants of loft 
and Office building are engaged in 
commerce as distinguished from en¬ 
gaged in production of goods for 
commerce does not warrant inference 
that elevator operator and handyman 
employed by building are engaged in 
commerce so as to be within cover- 
age of act.—Berry v. 34 Irving Place 
Corporation, supra. 
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Assnmption in passlng on snfficlency 
of defense 

In employee^s action to enforce 
employer’s double liability for un- 
paid overtime compensation, supreme 
court would assume, in passing on 
legal sufficiency of employer^s de¬ 
fense that contract of employment 
required employee to devote suoh 
time as was necessary to his duties 
as stationary engineer at fixed week- 
ly wage, that employee was otne of 
the class and engaged in an occupa¬ 
tion covered by the act.—Emerson v. 
Mary Lincoln Candies, 17 N.Y.S.2d 
851, 173 Misc. 631, affirmed 26 N.Y. 
S.2d 489, 261 App.Div. 879, appeal 
denied 27 N-.Y.S.2d 452, 261 App.Div. 
1044, affirmed 38 N.B.2d 234, 287 N. 
Y. 577. 

28. U.S.—Schwarz v. Witwer Grocer 
Co., C.C.A.Iowa, 141 P.2d 341, cer¬ 
tiorari denied 64 S.Ct. .1265, 322 U. 
i S. 753, 88 L.Ed. 1683—Kelly v. 
Ford, Bacon & Davis, D.C.Pa., 71 
F.Supp. 311—Bartholome v. Balti- 
more Pire Patrol & Despateh Co. 
of Baltimore City, D.C.Md., 48 F. 
Supp. 98—Berger v. Clouser, D.C. 
Pa., 36 F.Supp. 168. 

La.—^Dennis v. Equitable Bquipment 
Co., App., 7 So.2d 397. 

Tex.—Johnson v. Great Nat. Life Ins. 
Co., Civ.App., 166 S.W.2d 936, error 
refused. 

28. U.S.—^Engebretsen v. B. J. Al- 
bright Co., C.C.A.IH., 150 F.2d 602 
—Baret v. Koppers Co., D.C.Pa., 6 
P.R.D. 465—Burke v. Mesta Mach. 
Co., D.C.Pa., 5 P.R.D. 134—Winslow 
V. National Elee. Products Corp., 
D.C.Pa., 6 F.R.D. 126. 

N.Y.—Twyman v. Milk Bottlers Ped- 
eration, 44 N.Y.S.2d 416, 180 Misc. 
229, afflrmed 45 N.Y.S.2d 222, 180 
Misc. 788, afflrmed 47 N.Y.S.2d 206, 
267 App.Div. 918. 

Wis.—Grippentrog v, Cheese Makers’ 
Mfg. Co., 13 N.W.2d 391, 245 Wis. 
1 . 

Maintenance employees in building 
seeking to recover overtime compen- 
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the einployer’s business, that he was engaged in in¬ 
terstate commerce or in the production of goods for 
interstate commerce, 30 during the period in issue.^^ 

If an employee works in both intra-state and in¬ 
terstate commerce he has the burden o£ proving 
what part of his work was in intra-state, and what 
part in interstate, commerce, and the extent of in¬ 
terstate work and when performed,32 and the fail- 
ure to sustain stich burden bars recovery by the em¬ 
ployee, 33 although it has been held that, where the 


evidence shows that a substantial part of his work 
was in interstate commerce, he will not be required 
to prove how much time he wa^ so employed.®^ 
However, it has been held that after plaintiff has 
made a prima facie case by showing the general 
nature of defendant’s business and that plaintiff 
worked on interstate and intra-state business, de¬ 
fendant has the burden of producing evidence to 
show that not all employees were engaged in inter¬ 
state commerce or that their interstate work was 
only for a certain time.35 Where the employer’s 


sation and liquidated damages under 
Pair Labor Standards Act had bur¬ 
den of proving that a substantial 
number of tenants were engaged in 
production of goods for commerce, 
the Word “substantial” meaning that 
at least twenty per cent of building 
be occupied by tenants engaged in 
production of goods for commerce.— 
XJllo V. Smith, D.C.N.Y., 62 F.Supp. 
757. 

30. IT.S.—Warren-Bradshaw Drilling 
Co. V. Hali, Tex., SZ S.Ct. 125, 317 
U.S. 88. 87 L.Ed. 83—Soderberg v. 
S. Birch & Sons Const. Co., C.C.A. 
Wash., 163 F,2d 37—Englert v. S. 
Birch & Sons Const. Co., C.C.A. 
Wash., 163 F.2d 34—Bngebretsen v, 
R J. Albrecht Co., C.C.A.I11., 150 
F.2d 602—Schwarz v. Witwer Cro¬ 
cer Co., C.C.A.Iowa, 141 P.2d 341, 
certiorari denied 64 S.Ct. 1265, 322 
U.S. 753, 88 L.Ed. 1683—Noonan v. ' 
Pruco Const. Co., C.C.A.Mo., 140 F. 
2d 633—Joseph v. Ray, C.C.A.Okl., 
139 F.2d 409—Pfoser v. Federal 
Cartridge Corp., D.C.Minn,, 70 F. 
Supp. 701—Kennedy v. Silas Mason 
Co.. D.C.La., 68 F.Supp. 576— 
Murphy v. Georgia Aero-Tech, D.C. 
Ga., 49 F.Supp. 982—ZehrLng v. 
Brown Materials, D.C.Cal., 48 F. 
Supp. 740—Jones v. Springfleld 
Missouri Packing Go., D.C.Mo., 45 
F.Supp. 997—Corbett v. Schlum- 
berger Well Surveying Corpora¬ 
tion, D.C.Tex., 43 F.Supp. 605— 
Drake v. Hirsch, D.C.Ga., 40 F. 
Supp. 290—Muldowney v. Seaberg 
Elevator Co.. D.C.N.Y., 39 F.Supp. 
275—Snyder v. Dravo Corp., D.C. 
Pa., 6 F.R.D. 546. 

La.—Lyons v. H. K. Ferguson Co., 
App., 16 So.2d 587. 

Minn.—Pakarinen v. Butler Bros., 16 
N.W.2d 769, 218 Minn. 496. 

N.Y.—McKee v. Edelbrau Brewery, 
66 N.Y.S.2d 14, 271 App.Div. 841— 
Tinyes v. J. Rich Steers, Jnc., 71 
N.Y.S.2d 684, 189 Misc. 106—Del- 
cour V. Lehigh Valley Coal Sales 
Co., 43 N.Y.S.2d 371, 182 Misc. 289 
—Rottammer v. Nick F. Helmers, 
68 N.Y.S,2d 367. 

—^Harland Oil Co. v. Pattison, 153 
P.2d 622, 194 Okl. 570—Brooks 

Packing Co. v. Willis, 137 P.2d 
, 192 Okl. &3S—Brooks Packing 


Co. v. Henrj-, 137 P.2d 918, 192 Okl. 
533. 

Wash.—Cannon v. Miller, 155 P.2d 
500, 22 Wash.2d 227, 150 A.L.R. 
530. 

Wyo.—^Atwater v. Gaylord, 184 P.2d 
437. 

ISvidence is. record 

The burden of proof that rests on 
employees to establish that they are 
engaged in production of goods for 
commerce must be met by evidence 
in the record.—^D. A. Schulte, Inc., v. 
Gangi, N.Y,, 66 S.Ct. 925, 328 U.S. 
lOS, 90 L.Ed. 1114. 

Substantial part of goods prodnced 
Plaintiff had burden of offering 
proof that at least a substantial part 
of the goods which he produced were 
produced for interstate commerce.— 
Couch V. Ward, 168 S.W.2d 822, 205 
Xrk. 308. 

Substantial portion of time 

(1) An employee must show that a 
substantial portion of his time was 
devoted to the production of goods 
in commerce, as defined in the act.— 
Gibson v. Glasgow, 157 S.W.2d 814, 
178 Tenn. 273, 

(2) In action by engineer^s assist¬ 
ant and handyman at an electric 
Power piant for overtime allegedly 
due, where fumishing by piant of 
current for use outside the state was 
only sporadic, burden was on assist¬ 
ant to show that he put in overtime 
in such activity.—Camfteld v. West 
Texas Utilities Co., Tex.Civ.App., 170 
S.W.2d 552, error refused. 

31. U.S.—Baret v. Koppers Co., D. 
C.Pa., 6 F.R.D. 465—Burke v. Mes- 
ta Mach. Co., D.C.Pa., 5 P.R.D. 
134—Winslow v. National Elee. 
Products Corp., D.C.Pa., 5 P.R.D. 
126. 

N.Y.—Stoike v. First Kat. Bank of 
City of New York, 48 N.E.2d 482, 
290 N.Y. 195, certiorari denied 64 
S.Ct. 50, 320 U.S. 762, 88 L.Ed. 455 
—Gerlach v. Freeport Mach. 
Works, 49 N.Y,S.2d 321, 268 App. 
Div. 824—Rienzo v. City Bank 
Farmers Trust Co., 53 N,Y.S.2d 68, 
183 Misc. 163—^CarroH v. Dryolin 
Corporation, 46 N.Y.S.2d 77, 182 
Misc. 260. 

32 . U.S.—Harris v. Hammond, D.C. 
Ga., 51 F.Supp. 91, affirmed, C.C. 
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A., 145 F.2d 333, certiorari denied 
65 S.Ct. 858, 324 U.S. 859, 89 L.EdL 
1416 .—Schwarz, for Use and Bene¬ 
fit of Kotek, V. Witwer Grocer Co., 
D.C.Iowa, 49 F.Supp. 1003, affirmed, 
C.C.A., 141 P.2d 341, certiorari de¬ 
nied 64 S.Ct. 1265, 322 U.S. 753, 83 
L.Ed. 1583—Cullum v. Stevens, D. 
C.Tex., 46 F.Supp. 73—Snavely v. 
Shugart, D.C.Tex., 45 F.Supp. 722 
—Silgaro v. Port Compress Co., D. 

C. Tex., 45 F.Supp. 88—Camfield v. 
West Texas Utilities Co., D.C.Tex., 
44 F.Supp. 847—Corbett v. Schlum- 
berger Well Surveying Corporation, 

D. C.Tex,, 43 F.Supp. 605. 

Ga.—Billingsley v. Firestone Tire & 
Rubber Co., 27 S.E.2d 775, 70 Ga. 
App. 114. 

Mo.—Franz v. Delico Meat Products 
Co., App., 198 S.W.2d 874. 

Ohio.—Green v. Buckeye State Build- 
ing & Loan Co., 14 Ohio Supp. 108. 
Tex.—Camfield v. West Texas Utili¬ 
ties Co., Civ.App., 170 S.W.2d 552, 
error refused—Johnson v. Great 
Nat. Life Ins. Co., Civ.App., 166 S. 
W.2d 935, error refused. 

33. U.S.—Schwarz, for Use and Ben¬ 
efit of Kotek, V. Witwer Grocer 
Co., D.C.Iowa, 49 F.Supp. 1003, af¬ 
firmed, C.C.A., 141 P.2d 341, certio¬ 
rari denied 64 S.Ct. 1265, 322 U.S. 
753, 88 L.Ed. 1583—Silgaro v. Port 
Compress Co., D.C.Tex., 45 F.Supp. 
88 . 

Ga,—Billingsley v. Firestone Tire & 
Rubber Co., 27 S.E.2d 775, 70 Ga. 
App. 114. 

Tex.—Johnson v. Great Nat. Life Ins. 
Co., Civ.App., 166 S,W.2d’ 935, error 
refused. 

34. U.S.—Rouch V. Continental Oil 
Co., D.C.Kan., 55 F.Supp. 315. 

35. U.S.—Guess v. Montague, C.C.A. 
S.C., 140 F.2d 500. 

IKIIatters peculiarly withlu defendaufs 
kxLOwledge 

U.S.—Guess V. Montague, supra. 
Commingled activities or businesses 
(1) Where employer is engaged in 
both interstate and intra-state busi¬ 
ness, the business being commingled 
with its operation with no attempt 
being made to distinguish between 
the two in payment of wages, and a 
substantial portion of employee’s 
time is spent in that part of busi- 
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business is essentially a local one, it has been held 
that the employee has the burden of proving that a 
substantial part of his acti vities relate to goods mov- 
ing in interstate comnierce;^^ but, where the em- 
ployer engages in interstate and intra-state com- 
merce, an employee who produces goods for inter¬ 
state commerce has been held not required to prove 
that a substantial portion of his time is so devoted.37 

Matters of defense; exemptions. In actions un¬ 


der the Fair Labor Standards Act, defendant gener- 
ally has the burden of proving matters of defense.^^ 
Accordingly, it has been held that an employer who 
claims that the act is inapplicable because of the 
exemption provisions of the act has the burden of 
proving such claimed exemption,3 9 whether the ex¬ 
emption is claimed because of the business of the 
employer^o or because of the nature of the particu- 
lar employment of the employee and defendant 


ness relating to interstate commerce, 
employee is entitled to recover vith- 
out showing amount of time he spent 
in interstate as distinguished from 
intra-state business of employer.— 
Franz v. Delico Meat Products Co., 
Mo.App., 198. S.W.2d 874. 

(2) An elevator operator or a 
handyman in a multi-tenant loft and 
Office building, in action for over- 
time compensation does not have 
burden of showing wliat part of his 
Work is in production of goods for 
interstate commerce where the em¬ 
ployer has commingled the em- 
ployee's activities.—Berry v. 34 Irv- 
ing Place Corporation, D.C.N.T., 52 F. 
Supp. 875. 

(3) ' A watchman at place of busi¬ 
ness of company engaged in handling 
fruits, vegetables, and agricultural 
produce for sale in both intra-state 
and Interstate commerce was not re- 
<iuired to separate' the time he 
watched over goods for interstate 
and intra-state shipments when they 
were ali stored in oine building.— 
Ashenford v. L. Yukon & Sons Prod¬ 
uce Co., 172 S.W.2d 881, 237 Mo.App. 
1241. 

36. U.S.—Ouendag v. Gibson, D.C. 

, Mich., 49 F.Supp. 379. 

37. U.S.—Ling v, Currier Lumber 

Co., D.C.Mich., 50 F.Supp. 204. 

38. U.S.—Garchell v. Kantar, D.C. 

Minn., 56 F.Supp. 866, reversed on 

other grounds, C.C.A., 150 F.2d 47. 

0ood faith in. alteration of records 

Where employer’s records for sev- 
eral years showed that employee's 
basic wage was forty dollars per 
week, and employer thereafter 
changed books so as to Show regular 
time pay of twenty-eight dollars ajid 
overtime pay of twelve dollars per 
week, it was incumbent on employer 
to prove that reason for alterations 
in his System of bookkeeping was not 
to avoid payment of overtime under 
Fair Labor Standards Act.—Garchell 
V. Kantar, supra. 

Where defendant^s auswer Inter- 
posed only deulals, and no defenses, 
defendant did not have the burden 
of proof as to whether plaintifC was 
an employee within the scope of the 
act, especially where the compiaint 
alleged that plaintLff was not em- 
ployed in any of the capacities or 
occupations granted exemptions un¬ 


der the statute.—Anderso-n v. Ma- 
terial Co-Ordinating Agency, 63 N.T. 
S.2d 324. 

39. U.S.—Reynolds v, Salt River 
Valley Water Users Ass’n, C.C.A 
Ariz., 143 F.2d 863, certiorari de- 
nied 65 S.Ct. 117, 323 U.S. 764, 89 
L.Ed, 611—Joseph v. Ray, C.C.A. 
Okl., 139 F.2d 409—Jackson v. 
Northwest Airlines, D.C.Minn., 70 
F.Supp. 501—Phillips v. Federal 
Cartridge Corp., D.C.Minn., 69 F. 
Supp. 622—^Walling v. Armstrong 
Co., D.C.Mass., 68 F.Supp. 870— 
Walling v. Palmer, D.C.Pa., 67 F. 
Supp. 12—Lorber v. Rosow, D.C. 
Conn., 58 F.Supp. 341—Snyder v. 
Wessner, D.C.Minn., 65 F.Supp. 971 
—Cohn V. Decca Distributing Cor¬ 
poration, D.C.Pa., 50 F.Supp, 270. 

111.—Martin v. Klipfel Mfg. Co., 73 
N.E.2d 927, 332 IlLApp. 139. 

La.—^Dennis v. Equitable Equipment 
Co., App., 7 So.2d 397. 

Withla letter and splrit of exemp- 
tions 

Persons claiming to be excepted 
from the remedial provisions of the 
Fair Labor Standards Act must bring 
themselves within letter and spirit 
of exemptions, which are strictly 
construed, particularly when exemp¬ 
tion claimed is for an employee en¬ 
gaged in interstate commerce.— 
Fletcher v. Grinnell Bros., C.C.A. 
Mich., 150 F.2d 337, conformed to, D.' 
C., 64 F.Supp. 778. 

40. U.S.—Rouch V. Continental Oil 
Co., D.C.Kan., 55 F.Supp. 315. 

Particular exemptions 

(1) An employer, claiming that 
employees were exempt because “en¬ 
gaged in a retail or Service establish- 
ment the greater part of whose sell- 
ing or Services is in intrastate com¬ 
merce’' had burden of proving the 
exemption claimed. 

U.S.—^Armstrong Co. v. Walling, C.C. 
AMass., 161 F.2d 515—Walling v. 
Armstrong Co., D,C.Mass., 68 F. 
Supp. 870—^Walling v. Northwest- 
ern-Hanna Fuel Co., D.C.Minn., 67 
F.Supp. 833—Rouch v. Continental 
Oil Co., D.C.Kan., 55 F.Supp. 315. 
La.—Dennis v. Equitable Equipment 
Co., App., 7 So.2d 397. 

(2) In action by telephone switch- 
board operator, employfer had bur¬ 
den of showing that telephone •ex- 
change was public exchange with less 

793 


than five hundred stations which 
would bar employee from benefits 
of the act.—Cherry Lake, Inc., v. 
Kearce, 26 So.2d 434, 157 Pia. 484. 

41. TT.S.—Lassiter v. Guy P. Atkin- 
son Co., C.C.A.Wash., 162 P.2d 774 
—Walling V. Morris, C.C.A.Mich., 
155 F.2d 832—Walling v. General 
Industries Co., C.C.AOhio, 155 P. 
2d 711—Walling v. McKay, D.C. 
Neb., 70 F.Supp. 160—Phillips v. 
Federal Cartridge Corp., D.C.Minn., 
69 F.Supp. 522—^%V’alling v. Silver 
Pleet Motor Exp., D.C.Ky., 67 F. 
Supp. 846—^Walling v. Snyder Min. 
Co., D.C.Minn.. 66 F.Supp. 725— 
Bernick v. Coddon, D.C.Minn., 65 
F.Supp. 89—Burke v. Lecrone-Ben- 
edict Ways, D.C.Mich., 63 F.Supp. 
883—Gibson v. Atlantic Co., D.C. 
Ga., 63 F.Supp. 492. 

Kan.—Bush v. Wilson & Co., 138 P.2d 
467, 157 Kan. SO. 

Particular exemptions 

(1) Employer raising defense that 
certain employees were exempt, as 
being employed in an executive ca- 
pacity, had the burden of proving 
existence of ali the conjunctive con- 
ditions set out in the regulations de- 
fining such employees.—^^’’alling v. 
General Industries Co., Ohio, 67 S.Ct. 
883, 330 U.S, 545. 91 L.Ed. lOSS— 
Heliiwell v. Haberman, C.C.A.N.Y., 
140 P.2d 833—Pfoser v. Federal Cart¬ 
ridge Corp., D.C.Minn., 70 F.Supp. 
701—Lorber v. Rosow, D.C.Conn., 58 
F.Supp. 341—Cohn v. Decca Distrib¬ 
uting Corporation, D.C.Pa,, 50 F. 
Supp. 270. 

Minn.—Pakarinen v. Butler Bros., 16 
N.W.2d 769, 218 Minn. 496. 

Wash.—Cotton v. Weyerhaeuser Tim- 
ber Co., 147 P.2d 209, 20 Wash.2d 
300. 

Wis.—KatcheI v. Northern Engrav- 
ing & Mfg. Co.. 25 N.W.2d 431. 249 
Wis. 578. 

(2) The provisions of regulations 
of wage and hour administrator de- 
fining employment in professional ca- 
pacity within exemption from Fair 
Labor Standards Act are cumulative 
and eniployer has burden of showing 
exemption.—Stanger v. Vocafilm 
Corp., C.C.A.N.Y., 151 F.2d 894, 162 
A.L.R. 216. 

(3) The employer has the burden 
of showing that its employees are 
exempt from the act in that they 
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has the burden of showing which of its employees 
are within a daimed exemptioni^ and for what pe- 
riod of time they were so engaged as to be exempt 
from the act.^^ However, it has also been held, at 
least under certain conditions, that plaintiff may have 
the burden of proving facts to establish that he came 
within the act and was not within an exemption.ii 
The applicability of statutory exemptions from the 
act is never presutned,i5 and in a proper case it 
may be assumed that the employer is not entitied to 
claim the exemption.i® 

b. Admissibility 

The general rules as to admissibility of evidence in 
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civii actions apply In actions under statutes regulating 
wages or the payment thereof. 

The rules governing the relevancy, competency, 
and materiality of evidence in civii actions generally 
are applicable in actions by employees to enforce 
statutes regulating wages or the payment thereof, 
such as actions for unpaid minimum wages or over- 
time compensation and liquidated damages under the 
Fair Labor Standards Act.i^ Thus evidence has 
been held admissible to show the duties actually per- 
formed^^ and the circumstances surrounding the ex- 
ecution of an accord and satisfaction.^O However, 
evidence as to the making of claims by other em¬ 
ployees,the employer^s good faith,52 contracts be- 
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are subject to the juriscliction of, 
aind regulation by, the Interstate 
Commerce Commission.—^Mid-Conti- 
nent Petroleum Corp. v. Keen, C.C.A. 
lowa, 157 P.2d 310—Ispass v. Pyra- 
mid Motor Freight Corp., C.C.A.N.T., 
152 F.2d 619, vacated in part on oth¬ 
er grounds and remanded 67 S.Ct. 954, 
330 TJ.S. 695, 91 L.Ed. 1184—Crean V. 
M. Moran Transp. Lines, D.C.N.T., 
57 F.Supp. 212—^Brown v. Minngas 
Co., D.C.Minin., 51 F.Supp. 363— 
Hutchinson v. William C. Barry, Inc., 
D.C.Mass., 50 F.Supp. 292. 

42. U.S.—Ispass v. Pyramid Motor 

Freight Corp.. C.C.A.N.Y., 152 F.2d 

619, vacated in part on other 

grounds and remanded 67 S.Ct. 954, 

330 U.S. 695, 91 L.Ed. 1184. 

43. U.S.—Brown v. Minngas Co., I>. 

C.Minh., 51 F.Supp. 363. 

Ezemption under Motor Carrier Act 

(1) An employer engaged as motor 
carrier in interstate commerce could 
have benefit of exemptions provided 
by provision of Fair Labor Standards 
Act that maximum hours provisions 
of the act should not apply to em- 
ployee with respect to whom inter¬ 
state commerce commission has Pow¬ 
er of regulation under Motor Carrier 
Act, only for those particular weeks 
in which employer sustained burden 
of showing that employee spent sub- 
stantial part of his time at activities 
connected with safety of operations. 
—Hutchinson v. 'William C. Barry, 
Inc., D.C.Mass., 50 F.Supp. 292. 

(2) In action for overtime wages 
under the Fair Labor Standards Act, 
where plaintiff was employed as a 
mechanic by a contract motor carrier 
in both intra-state and interstate 
Work, but the greater part of plain- 
tife*s work was such as brought him 
in the class affecting the safety of 
operations, and as such was exempt 
from the act as being subject to the 
regulations of Interstate Commerce 
Commission, burden was on plaintifC 
to Show what proportion of time was 
allocated to such work.—Kentucky 
Transport Co. v. Drake, 182 S.W.2d 
950, 298 Ely. 389. 


44. N.Y.—^Anderson v. Material Co- 
Ordinating Agency, 63 N.Y.S.2d 324. 

Executive capacity 

In a case in which defendant had 
established the existence of five of 
the six elements of the definition of 
an employee “employed in a bona fide 
executive“ capacity, it was held that 
the burden was on plaintiff to estab¬ 
lish the nonexistence of the sixth 
element, so as to entitle him to the 
benefits of the act.—^Zaetz v. General 
Instrument Corporation, 30 A.2d 604, 
21 N.J.Misc. 76. 

Engagement In two types of exnploy- 
ment 

In action by employee to recover 
overtime compensation where it ap- 
peared that employee was engaged in 
two types of employment, one with- 
Ln and one exempt from the act, bur¬ 
den was on employee of showing that 
overtime, if any, devoted to his du¬ 
ties was performed in the employ¬ 
ment falling within provisions of the 
act.—^Armour & Co. v. Carpent er, 141 
P.2d 797, 193 Okl. 153. 

45. U.S.—^Walling v. Rockton & Rion 
, R, R., D.C.S.C,, 54 F.Supp. 342, af- 

firmed, C.C.A., 146 F.2d 111, cer¬ 
tiorari denied 65 S.Ct. 1026, 324 U. 
S. 880, S9 L.Ed. 1431. 

46. U.S.—Skidmore v. John J. Cas- 
ale, Inc., D.C.N.Y., 66 F.Supp. 282. 

Not subject to Interstate Commerce 
Commission 

Where employer claimed it was not 
a common or contract carrier in in¬ 
terstate commerce and employees su- 
ing for unpaid overtime compensa¬ 
tion under Fair Labor Standards Act 
assented to such claim, district court, 
without deciding the question, would 
assume employer was not a carrier 
subject to regulation by Interstate 
Commerce Commission, and that em¬ 
ployees were not exempt from oper- 
ation of Fair Labor Standards Act.— 
Skidmore v, John J. Casale, Inc., su¬ 
pra. 

47. Ind.—Shell Petroleum Corpora- 
Uon V. Earnest, 187 N.E. 211, 97 
Ind.App. 483. 


Eonpayment on dlscharge 

(1) In action by discharged em¬ 
ployee for recovery of wages due 
from nonrailroad corporate employ¬ 
er and for penalty, the employee’s 
testimony that he requested that his 
check be mailed to him was admis¬ 
sible.—McCoy-Couch Furniture Mfg. 
Co. V. Zahringer, 186 S.W.2d 922, 208 
Ark. 581. 

(2) In filling station attendant's 
action for wages and penalty, testi¬ 
mony relating to method of opera- 
tion of station was held incompe- 
tent,—Shell Petroleum Corporation 
V. Earnest, 187 N.E. 211, 97 Ind.App. 
483. 

48. N.Y.—^Katz' v. Film Metal Box 
Corporation, 47 N.Y.S.2d 454, 181 
Misc. 812—Mabee v. White Plains 
Pub. Co., 41 N.Y.S.2d 534, 180 Misc. 
8 , reversed on other grounds 45 
N.Y.S.2d 479, 267 App.Div. 284, af- 
firmed 58 N.E.2d 520, 293 N.Y. 781, 
motion denied 60 N.E.2d 848, 294 
N.Y. 701, reversed on other 
grounds 66 S.Ct. 511, 327 U.S. 178, 
90 L.Ed. 607. 

Va.—Tidewater Optical Co. v. Witt- 
kamp, 19 S.E.2d 897, 179 Va. 54'5. 

49. Ark.—Potashnick Local Truck 
System v. Archer, 179 S.W.2d 696, 
207 Ark. 220. 

50. U.S.—Broughton v. Atlantic Co., 

D.C.Ga., 54 F.Supp. 185, affirmed 
in part and reversed in part on 
other grounds, C.C.A., 146 F.2d 

480, certiorari denied 65 S.Ct. 1021, 
324 U.S. 883, 89 L.Ed. 1433, re- 
hearing denied 65 S.Ct. 1182, 325 
U.S. 892, 89 L.Ed. 2004, certiorari 
denied 65 S.Ct. 1021, 324 U.S. 883, 
89 L.Ed. 1433, rehearing denied 65 
S.Ct. 1182, 325 U.S. 892, 89 L.Ed. 
2004, certiorari denied 65 S.Ct. 
1023, 324 U.S. 883, 89 L.Ed. 1433, 
and «66 S.Ct. 1023, 324 U.S. 883, 89 
L.Ed. 1433. 

51. Va.—Tidewater Optical Co. v. 
Wittkamp, 19 S.E.2d 897, 179 Va. 
545. 

52. U.S,—Rigopoulos V. Kervan, C, 
C.A.N.Y., 140 F.2d 506, conformed 
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tween the employer and a tinion,53 or of a decree 
in another action involving different parties®^ has 
been held inadmissible. 

c. Weight and Sufficiency 

(a) In general 

(b) Actions under Fair Labor Standards 

Act 

(a) In General 

General rules as to the requisftes and weight and 
sufficiency of evidence in civII cases have been applied 
in actions under statutes reguiating wages or the pay- 
ment thereof. 

The rules governing the weight and sufficiency of 
evidence in civil actions generally have been applied 
in actions to enforce various statutes reguiating 


wages or the payment thereof,^5 such as statutes 
providing for the payment of prevailing wages to 
public employees and employees on public works,^^ 
the payment of wages on discharge of an employee,®^ 
minimum wages,maximum hoitrs of Service or 
payment for overtime,^» and statutes as to wage dis- 
crimination against women.60 

(b) Actions under Fair Labor Standards Act 

Ordinarily, in actions for additional compensation 
and iiquidated damages under the Fair Labor Standards 
Act, the right to recover must be established by a pre- 
ponderance of the evidence. 

In accordance with general rules, the right to re¬ 
cover additional compensation and Iiquidated damag¬ 
es under the Fair Labor Standards Act must be es¬ 
tablished by a preponderance of the evidence,®! al¬ 


to, D.C., 53 F.Supp. 829, VZl A.L.R. 
1126. 

53. Minn.—Pakarinen v. Butler 
Bros., 16 N.W.2d 769, 218 Minn. 
496. 

54. Va.—Tidewater Optical Co. v. 
Wittkamp, 19 S.E.2d 897, 179 Va, 
545. 

55. Ga.—Chambers v. W. L. Flor- 
ence Const. Oo., 36 S.E.2d 69, 73 
Ga.App. 172. 

Minn.—French v. Lindh-Gustafson- 
Klopfer Co., 13 N.W.2d 479, 216 
Minn. 521. 

Bedemptlou of scxip or tokeixs 
Possession of scrlp is sufficient to 
make out a prima facie case for re- 
demption, where defendants did not 
deny that plaintiff merchants were 
entitled thereto.—^tVest Kentucky 

Coal Co. V. Nall, 27 S.W,2d 965, 234 
Ky. 249. 

56. N.T.—Queeny v. State, 279 N.Y. 
S. 281, 244 App.Div. 761, followed 
in Adwin v. State, 279 N.T.S. 282, 
244 App.Div. 761. 

Svidence held sufficient 

To establish the prevailing wages 
of workers in the locality doing sim- 
ilar Work.—Morrissey v. State, 274 
N.T.S. 80, 152 Misc. 192, afflrmed 
Callahan v. State, 285 N.T.S. 1047, 
24'6 App.Div. 686—Campbell v. City 
of New York, 219 N.T.S. 131, 128 
Misc. 382, afflrmed 222 N.T.S. 779, 
220 App.Div. 834, error dismissed 
City of New York v. Campbell. 48 
S.Ot, 435, 277 U.S. '573, 72 L.Ed. 994. 
Svidence held insufficient 

(1) Evidence was held not to es¬ 
tablish that defendant paid less 
than the current rate of wages to 
its employees.—State v. Midwest 
Constr. Co., 162 P. 1175, 99 Kan. 838. 

(2) Evidence was held not to en- 
title plaintifC to recover on ground 
that prevailing wage rate was high- 
er than wage rate at which he was 
paid.—Queeny v. State, 279 N.T.S. 


281, 244 App.Div. 761, followed in 
Adwin V. State, 279 N.T.S. 282, 244 
App.Div. 761—^Ziegler v. City of New 
York, 281 N.T.S. 462. 156 Misc. 624,’ 
afflrmed 291 N.T.S. 401, 248 App.Div. 
873 and 300 N.T.S. 1152, 253 App.Div. 
764. 

57. Nev.—Bldorado-Rand Mining 

Co. v, Thompson, 65 P.2d 878, 67 

Nev. 407. 

Evidence held sufficient 

(1) To establish that driver, at 
time he was employed, agreed to be 
responsible for all damages occa- 
sioned to and by his taxicab while 
it was in his possession.—Hanks v. 
Shreveport Teliow Cabs, La.App., 
187 So. S17. 

(2) To justify recovery of penpilyj 
for employer’s failure to pay wages 
of discharged employee. 

Ark.—Missouri Pac. R. Co. v. Biddle, 

280 S.W. 626, 170 Ark. 1193. 

Minn.—^Harris v. North Star Amuse- 

ment Co., 259 N.W. 16, 193 Minn. 

480. 

(3) To Show that employee quit 
voluntarily, precluding recovery for 
wages under statute requiring pay¬ 
ment within twenty-four hours after 
discharge.—'Wood v. Southern Life 
& Health Ins. Co., 140 So. 115, 19 
La.App. 214. 

(4) To Show that plaintiffs com- 
plied with statute, and that compa- 
ny failed to pay thera their wages 
at time and place required.—Chica- 
go, R. I. & P. R. Co. V. Webb, 272 
S.W. 6,60, 168 Ark. 955. 

C5) To support verdict that em¬ 
ployee at time of discharge request- 
ed of general manager that wages be 
mailed to his post office address, and 
that general manager had, and ex- 
ercised, immediate supervision and 
control over employee.—^McCoy- 
Couch Furniture Mfg. Co. v. Zahrin- 
ger, 186 S.W.2d 922, 208 Ark. 581. 

(6) To Show other facts.—Johnson 
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V. Wright, La.App., 14 So.2d 310— 
39 C.J. p 233 note 67 [a]. 

Svidence held insufficient 

(1) To entitle plaintiff to recover. 
—^Altom V. Mt. Vernon Oil & Gas 
Co., 141 So. 457, 174 La. 775. 

(2) To Show discharge of em¬ 
ployee within employment contract 
requiring three days' notice.—^Neid 
V. Tassie’s Bakery, 17 N.W.2d 357, 
219 Minn. 272. 

(3) To Show other facts.—Eldora- 
do-Rand Mining Co. v. Thompson, 65 
P.2d S7S, 57 Nev. 407—39 C.J. p 233 
note 67 [b]. 

58. ^ N.D.—^Wiseth v. Traill County 
T?lephone Co., '5 N.W.2d 307, 72 
N.D. 165. 

Evidence held sufficient 
Wash.—Evans v. Hartmann, 105 P. 
2d 717, 5 \Vash.2d 434—McDonald 
V. Goddard, 98 P.2d 1074, 2 Wash. 
2d 663—Ferber v. Wisen, 82 P.2d 
139, 195 Wash. 603. 

Evidence held insufficient 
To establish that workmen^s com¬ 
pensation bureau authorized depart- 
ure from otherwise applicable stand- 
ardfe for women operators by classi- 
fying company as a rural exchange. 
—^Wiseth V. Traill County Telephone 
Co., 5 N.W.2d 307, 72 N.D. 165. 

59. Ga.—Chambers v. W. L. Flor- 
ence Const. Co., 36 S,E.2d 69, 73 
Ga.App. 172. 

111 .—Caplan v. Gaytime'Dress Shop, 
35 N.E.2d 404, 310 111.App. 672. 

60. Mich.—St. John v. General Mo¬ 
tors Corp., 17 N.W.2d 226, 310 
Mich. 392. 

6 X. U.S.—Mornford v. Andrews, C.C. 
A.Ga., 151 F.2d 511—Ferrer v. Wa- 
terman S. S. Corp., D.C.Puerto Ri- 
co., 70 F.Supp. 1—Ballard v. Con¬ 
solidated Steel Coi*p., D.C.Cal., 61 
F.Supp. 996—^Wilkinson v. Noland 
Co., D.C.Va., 40 F.Supp. 1009— 
Lowrimoore v. Union Bag & Pa¬ 
per Corporation, D.C.Ga., 30 F. 
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thoug-h, where there has been a long delay in filing 
the claim for additional compensation, it has been 
held that the evidence must be ciear and convinc- 
ing.®2 Evidence which plaintiff must submit must 
be something more than a mere scintilla, and must 
not consist of vague, uncertain, irrelevant matter 
but must be definite and certain and something of 


relevant consequence and substantial nature.®^ In 
accordance with these rules the evidence has been 
held sufficient or insufficient to establish that plain- 
tiffs were the employees of defendant;®^ the terms 
of the employment;®^ the method of computing com¬ 
pensation that a new agreement as to wage scales 


Supp. 647, affirmed, .C.C.A,, Gale v. 
Union Bag & Paper Corporation, 
116 F.2d 27, certiorari denied €1 
S.Ct. 837, 313 U.S. 559, 85 L.Ed. 
1519. 

Ga.—Kay v. Kuhlman, 33 S.E.2d 378, 
72 Ga.App. 129. 

Mo.—Martin v. Graham Ship-By- 
Truck Co., App., 176 S.W.2d 842. 
N.T.—^Anderson v. Material Co-ordi- 
nating Agency, 63 N.T.S.2d 324. 
Tenn.—^Hunt v. National Linen Serv¬ 
ice Corporation, 157 S.W.2d 608, 
178 Tenn. 262. 

Evideiice lield sufficient 

(1) To authorize judgment for 
plaintiff. 

U.S.—Snyder v. "VVessner, D.C.Minn., 
55 P.Supp. 971—Magann v. Long's 
. Baggage Transfer Co., D.C.Va,, 39 
F.Supp. 742—Muldowney v. Sea- 
berg Elevator Co., D.C.N.T., 39 F. 
Supp. 27'5—Divine v. Levy, D.C.La., 
39 F.Supp. 44—Reeves v. Howard 
County Refining Co,, D.C.Tex., 33 
F.Supp. 90. 

Ky.—Richardson v. Duff, 194 S.W. 

2d 389, 302 Ky. 203. 

N.J.—Fox V. Armour & Co., 33 A,2d 
582. 21 N.J.Misc. 262. 

N.T.—0’Neil v. Brooklyn Savings 
Bank, Sup., 43 N.Y.S.2d 2-5, ISO 
Misc. 542, modified on other 
grounds 46 N.T,S.2d 631, 267 App. 
Div. 317, appeal granted 47 N.T.S. 
2d 311, 267 App.Div. 869, affirmed 
>56 N.E.2d 259. 293 N.T. 666, cer¬ 
tiorari granted Brooklyn Sav. 
Bank V. 0'Neil, 65 S.Ct. 117, 323 
U.S. 698, 89 L.Ed. 563, affirmed 65 
S.Ct. 895. 324 U.S. 697, 89 L.Ed. 
1296, rehearing denied 65 S.Ct. 
1189, 325 U.S. 893, 89 L.Ed. 2005 
—Johngton v. Piremen^s Ins. Co. 
of Newark, N- J-. 61 N.Y.S.2d 666. 

<2) To sustain a joint judgment 
against defendants.—Mid-Continent 
Pipe Line Co. v. Hargrave, C.C.A. 
Okl., 129 F.2d 656. 

(3) To authorize judgmient for 
defendant.—Clevenger v. W. M. Rit- 
ter Lumber Co., 172 S.W.2d 625, 294 
Ky. 764, 

Svldence lield Insufficient 

To authorize judgment for plain- 
tifP. 

U.S.—Townsend v. New York Cent, 
R. Co.. C.O,A.Ill., 141 F.2d 483, cer¬ 
tiorari denied 65 S.Ct. 47. 323 U.S. 
717, 89 L.Ed. 57'7—^Jax Beer Co. v. 
Rftdfem, C,C.A.Tex., 124 P.2d 172 
—Vega V. Cabrera, D.C.Puerto Ri- 
co, 70 F.Supp. 913—^Patton v. Wil¬ 


liams, D.C.Okl., 61 P.Supp. 884— 
Woods V. Wilkerson, D.C.La., 40 
P.Supp. 131. 

N.Y.—Hanzely v. Hooven Letters, 44 
N.Y.S.2d 398. 

62. U.S.—Toppin v. 12 East 22nd 
Streei Corporation, D.C.N.Y., 55 F. 
Supp, 887. 

Delay indicative of unfounded claim 
U.S.—Toppin V. 12 East 22nd Street 
Corporation, supra. 

63. U.S.—Collins v. Burton-Dixie 
Corporation, D.C.S.C., 53 P.Supp. 
821. 

Judgment cannot he hased on 

*guess, speculation, and averages 
made up from the uncertain recol- 
lections of the employees. 

U.S.—Epps V. Weathers, D.C.Ga., 49 
P.Supp. 2. 

Kan.—Stewart v. Mabee Oil & Gas 
Co„ 147 P.2d 731, 158 Kan. 388. 
Evidence not sufficiently definite 
Evidence of number of hours 
worked by employees and amount of 
wages due to them was not suffl- 
ciently definite or certain to entitle 
employees to recover minimum wa- 
ges allegedly due.—^Epps v. Weath¬ 
ers, D.C.Ga., 49 F.Supp. 2. 

64. Evidence held sufficient 

(1) In general. 

U.S.—^Walling v. Twyeffort, Inc., C. 
C.A.N.Y., 158 P.2d 944—Wilson v. 
Shuman, C.C.A.Ark., 140 P.2d 644. 
N.Y.—Atkocus V. Terker, 30 N.T.S.2d 

I 628. 

(2) Evidence supported finding 
that plaintiff, in operating station 
for purchase of poultry, eggs and 
cream, was an “employee’* of de¬ 
fendant company and not an “inde- 
pendent contractor,” notwithstand- 
ing plaintifTs pay was dependent on 
a commission.—^Bush v. Wilson & 
Co., 138 P.2d 457, 157 Kan. 80. 
Evidence held insufficient 

(1) In general. 

U.S.—^Bowman v. Pace Co., C.C.A. 
Fla., 119 P.2d 858—^Dugas v. 
Nashua Mfg. Co., D.C.N.H., 62 F. 
Supp. 846, appeal dismissed, C.C. 
A., 164 P.2d 655. 

Ind.—^Princeton Min. Co. v. Veach, 
63 N.E.2d 306, 116 Ind.App. 332. 
Ky.—^Williams v. United Mine Work- 
• ers of America, 182 S.W.2d 237, 
298 Ky. 117. 

(2) Evidence that guards at elec- 
tric generating plants were hired 
and fired by sheriff, who fixed their 
imonthly wages, their working con- 
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ditions, and duties and who carried 
workmen’s compensation Insurance 
on them and paid withholding taxes 
on their wages, authorized finding 
that guards were employees of sher- 
iff notwithstanding that electric 
company furnished the funds with. 
which sherifC paid guards.—Lewis v. 
Florida Power & Light Co., D.C. 
Fla., 69 F.Supp. 23, 

65. U.S.—Asselta v. 1'49 Madison 

Ave. Corp., C.C.A.N.Y., 156 F.2d 

139, certiorari denied 149 Madison 
Ave. Corp. v. Asselta, 67 S.Ct. 124. 

Convincing evidence reguixed 
U.S.—Brown v. Oarter Drilling Co.,. 

D.C.Tex., 38 F.Supp. 489. 

Basis of payment 

(1) Evidence justified inference 
that frelght checker was employed 
at weekly rate of pay which he re- 
ceived and not at alleged hourly 
rates.—Porter v. Poindexter, C.C.A. 
Okl., 158 P.2d 759. 

(2) Evidence showed that plain¬ 
tiff was paid at an hourly rate and 
was not employed on a flat salary 
basis.—Sklar Oil Corporation v. 
Thompson, C.C.A.Ark., 126 P.2d 872 
—Patton v. Williams, D.C.Okl., 61 
F.Supp. 884—Shepler v. Crucible 
Fuel Co. of America,' D.C.Pa., 60 F. 
Supp. 2'60. 

Kumher of hours 

U.S.—^Harrington v. Empire Const. 
Co., D.C.Md., 71 F.Supp. 324—Do- 
lan V. Day & Zimmtrman, D.C. 
Mass., 65 F.Supp. 923—Kreeft v. 
R. W. Bates Piece Dye Works. D. 
C.N.Y,, 63 P.Supp. 881—Snyder v. 
Wessner, D.C.Minn., 55 F.Supp. 
971. 

Hours and rate of pay 
U.S.—Clay V. Motor Freight Ex¬ 
press, D.C.Pa., '52 P.Supp. 948— 
Tenaglia v. Tully & Di Napoli, D. 
C.N.Y., 43 P.Supp. 814—Reeves v. 
Howard County Refining Oo., D.C. 
Tex, 33 F.Supp. 90. 

Ala.—Cudahy il^cking Co. of Ala- 
bama v. Bazanos, 15 So.2d 720, 245- 
Ala. 73. 

66 . N.Y.—Mabee v. White Plains 
Pub. Co., 68 N.Y.S.2d 906, 271 App. 
Div. 1026. 

Evidence held sufficient 

(1) Evidence established that th& 
regular work week .of newspaper 
publisher’s editorial employees was 
variable and consisted of the num¬ 
ber of hours actually worked per 
week and not forty hours and hence 
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had been made that tbe purpose of an arrange- 
ment by the cmployer was to circumvent or avoid the 
provisions of the act,^^ as, by failure to make prop- 
er minimum payments;®® or to establish various 
matters o£ defenseJ^ 

As to claim for over time, The requir ement of a 


preponderance of the evidence has been applied to 
proof of the fact that plaintiff worked overtime,'^^ 
with the knowledge of the employer'^2 whether par- 
ticular work done or particular time spent was com- 
pensable overtime;'^^ the extent of the overtime 
w^orhed,*^^ togcther with the element of the failure 


their overtime compensation should 
T>e computed on the basis of a regu- 
lar hourly rate determined by di- 
viding weekly salary by number of 
hours worked in any particular 
week.—Mabee v. White Plains Pub. 
Co., supra. 

(2) Evidence established that em- 
ployer maintained two rates of pay, 
one for hours between eight a. m. 
and four-thirty p. m. and the other, 
one and one-half times higher, for 
the remaining hours of the day, so 
that each rate was the "reguiar 
rate” and in each period, overtime 
compensation was required to be 
computed according to the applica- 
ble rate.—Roland Elee. Co. v. Black, 
C.C.A.Md., 163 F.2d 417. 

67. EvideiLce held sufficient 

(1) In general.—Bergschneider v. 
Peabody Coal Co., C.O.A.Ill., 142 P. 
2d 784—Clay v. Motor Freight Ex¬ 
press, D.C.Pa., 62 P.Supp. 948. 

(2) To Show acQuiescence.—Ille v. 
Travis Oil Corp., 164 P.2d 998, 196 
Okl. 332. 

68. Evidence held to Show frandu- 
lent purpose 

U.S.—Ridgeway v. Warren, D.C. 

Tenn., 60 P.Supp. 3'63. 

Evidence held to Show no fraudu- 
lent purpose 

U.S.—Lassiter v. Guy P. Atkinson 
Co., C.C.A.Wash., 162 P.2d 774— 
Murray v. Noblesville Milllng Co., 
C,C.A.Ihd., 131 P.2d 470, certiorari 
denied 63 S.Ct. 832, 318 U.S. 775, 
87.U.Ed. 1145. 

Evidence held not to Show cohspir- 
acy 

Ga,—Butler v. Carter, 32 S.E.2d 808, 
198 Ga. 754. 

69. Evidence held sufficient 

U.S.—^Walling v. Lincoln Looseleaf 
Warehouse Co., D.C.Tenn., 59 P. 
Supp. 601—Reeves v. Howard 
County Reflning Co., D.C.Tex., 33 
P.Supp. 90. 

Evidence held insufficlent 

U.S,—Mornford v. Andrews, C.C,A. 

. Ga., 151 P.2d 511. 

70. Zcnployer»s right to cr^t for 
payment 

Evidence sustained finding that a 
payment to employee in addition to 
his regular salary, was a bonus and 
not a loan and employer was not en- 
titled to a credit ih amount of pay¬ 
ment of employer’s liabiUty for vio¬ 


lat ing the act.—^Winep v. Eckerling, 
55 N.E.2d 876, 323 IlLApp. 421. 
znadvertence and ignorance 
Evidence was held insufiicient to 
sustain asserted defense of inadvert- 
ence and ignorance.—Fleming v. 
Tidewater Optical Co., D.C.Va., 35 
P.Supp. 1015. 

Talidity of settXement 
Evidence was held insufficient to 
Show that settlement of overtime 
claim for liquidated damages was 
of a bona fide dispute.—Brooklyn 
Sav. Bank v. 0*lSreil, 65 S.Ct. 

895, 324 U.S. 697, 89 L.Ed. 1296, re- 
hearing denied 6'5 S.Ct. 1189, 325 U. 
S. 893, 89 L.Ed. 2005—Dize v. Mad- 
drix, 65 S.Ct. 895, 324 U.S. 697, 89 
L.Ed. 3296—Arsenal BIdg. Corp. v. 
Greenberg, -65 S.Ct. 895. 324 U.S. 697, 
89 L.Ed. 1296. 

71. U.S.—Joseph V. Ray, C.C.A.Okl., 
139 F.2d 409—Taden v. Raleigh 
County Bank, D.C.W.Va., 66 P. 
Supp. 279—Bowers v. Remington 
Rand, D.C.Ill., 64 P.Supp. 620. 
State or federal court 

The same quantum and character 
of evidence is required to sustain 
a claim for overtime and liquidated 
damages whether the case is tried 
j in a state court or a federal court. 
—Martin v. Graham Ship-By-Truck 
Co., Mo.App., 176 S.W.2d 842. 
Evidence held sufficient 

(1) In general. 

U.S.—Sklar Oil Corporation v. 
Thompson, C.C.A.Ark., 126 F,2d 
872—Ballard v. Consolidated Steel 
Corp., D.C.Cal., 61 P.Supp. 996. 
N.Y.—Mabee v. ^Yhite Plains Pub. 
Co„ 68 N,Y.S.2d 906, 271 App.Div. 
1026. 

(2) To make a prima facie case.— 
Murdick v, Cities Service Oil Co., 
C.C.A.Kan., 145 P.2d 231. 

Evidence held ixLsufficient 

U.S.—Randolph v. Calamas, C.C.A. 
Ga., 151 P.2d ‘649—Fox v. Summit 
King Mines, C.C.A.Nev., 143 P.2d 
926—Jimenez v. Red Star Mfg. Co., 
D.C.Puerto Rico, 70 P.Supp. 942— 
Natal v. Ronrico Corp., D.C.Puerto 
Rico, ' 66 P.Supp. 601—Vaden v. 
Raleigh County Bank, D.C.W.Va.. 

■ 66 P.Supp. 279—Patton v. Wil¬ 
liams, D.C.Okl., 61 P.Supp. 884— 
Thompson V. Loring Oil Co., D.C. 
La’., 50 P.Supp. 213—Prins v. Skaff. 
D.C.Mich,, 47 P.Supp. 430—Stein 
V. Gordon Bros. Mfg. Co., D.C.^to.. 
* 43 P.Supp. 249—^Wilkinson v. Ko- 
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land Co.. D.C.Va., 40 F.Supp. 1009 
—Woods V. Wilkerson, D.C.La., 40 
F.Supp. 131. 

Wash.—Cotton v. Weyerhaeuser 
Timber Co., 147 P.2d 299, 20 Wash. 
2d 300. 

72. Evidence held sufficient 

Okl.—Pioneer Corp. v. Kimsey. 162 
P.2d 1000, 196 Okl. 89. 

Evidence lield insufficient 

(1) In general. 

U.S.—Fox V. Summit King Mines, 
aC.A.Nev., 143 P.2d 926. 

Kan.—Jackson v. Derby Oil Co., 139 
P.2d 146, 157 Kan. 53. 

(2) Mere statenvent by former em¬ 
ployee that he was told by district 
manager that ali overtime work 
necessary in emergencies must be 
done but not be reported was insufR- 
cient to establish the truth of such 
charge as agamst district manager's 
denial.—Mortenson v. Western. 
Light & Telephone Co., D.C.Iovva, 42 
P.Supp. 319. 

73. Evidence held sufficient 

(1) In general.—Straughn v, 
Schlumberger Well Surveying Coip., 
D.C.Tex., 72 F.Supp. 511. 

I (2) Where firemen were required 
to be on employer’s premises twen- 
ty-four consecutive hours on alter¬ 
nate days but were given eight-hour 
rest period, in action for overtime 
compensation evidence sustained de« 
termination that none of firemen 
performed any compensable work 
during eight-hour rest ptriod with 
exception of truck drivers and that 
truck drivers only worked for twen- 
ty minutes in each eight-hour rest 
period.—Bridgeman v. Ford, Bacon & 
Davis, D.CArk., 161 P.2d 962. 
Evidence held insufficient 
U.S.—Rokey v. Day & Zimmermannr 
C.G.A.Iowa, 157 F.2d 734—Har- 
rington v, Empire Const. Co., D. 

C. Md., 71 F.Supp. 324—Mortenson 
V. Western Light & Telephone Co., 

D. C.Iowa, 42 P.Supp. 319. 

N.Y.—Quest V, George A. Bowman, 
Inc., 64 K.Y.S.2d 60. 

74. U.S.—Joseph V. Ray, C.O.A.OkL, 
139 P.2d 409—Johnson v. Dierks 
Lumber & Coal Co., C.C.A.Ark., 
130 P.2d irs—Toppin v. 12 East 
22nd Street Corporation, D.C.N.Y., 
55 F.Supp. 88T—Thompson v. Lor¬ 
ing Oil Co., D.C.La., 50 P.Supp, 
213. 

Mo,—Martin v. Graham Shlp-By- 
Truck Co., App., 176 S.W.2d 842. 
Wash.—Cotton v, Weyerhaeuser 
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on part of the employer to make proper payments,’^^ 
and the amount due therefor.76 

In establishing a claim for overtime, the evidence 
must be definite and certain and evidence which 


is speculative and inconclusive should be disregard- 
ed*^^ However, it is not essential that the employees 
prove their damages for overtime work with mathe- 
matical precision.^^ Moreover, documentary evi- 


Timber Co., 147 P.2d 299, 20 Wash. 
300. 

Svldence not to be disregarded 
Employees’ uncontradicted testi- 
mony, corroborated by other wit- 
ness-es’ testimony as to employer*s 
general plan of requirin^ employees 
to report for roll call and assign- 
ment to duties before commence- 
ment of their work shifts, that they 
arriv-ed at employer’s piant at cer¬ 
tain times before shift changes, 
should not be disregarded in com- 
puting pay or overtime pay to which 
they are entitled under Pair Labor 
Standards Act.—Ballard v. Consoli¬ 
dated Steel Corp., D.C.Cal., 61 P. 
Supp. 996. 

ZSTidezLce held sufficient 

(1) In general. 

U.S.—Porter v. Poindexter, C.C.A. 
Okl., 158 P2d 759—Bngebretsen v. 
E. J. Albrecht Co., C.C.A.Ill., 150 
P2d 602—Domenech v. Pan Am. 
Standard Brands, D.C.Puerto Pico, 
68 PSupp. 726—Bloch v. Bell. D.C. 
Ky., 63 PSupp. 863. affirmed, C.C. 
A.. 152 P2d 962—Gorchakoff v. 
California Shipbuilding Corp., D. 
C.Cal., 63 PSupp. 309—^tVagner v. 
American Service Co., D.C.Iowa, 
58 F.Supp. 32. 

3Sr.M.— Wilson Oil Co. v. Hardy, 164 
P,2d 209, 49 N.M. 337, 162 A.L.R. 
292. 

Wis.—Katchel v. Northern Engrav- 
ing & Mfg. Co., 25 N.\V.2d 431, 249 
Wis. 578. 

(2) Evidence established that em¬ 
ployer or its foremen regularly re- 
quired pieceworkers to commence 
punching in clock about fourteen 
minutes before scheduled hour for 
commencing work and that work was 
often started before regular hour to 
circumvent spirit of wage and hour 
provisions of Pair Labor Standards 
Act.—^Anderson v. Mt. Clemens Pot- 
tery Co., D.C.Mich., 60 F.Supp. 146, 
reversed on other grounds, C.C.A., 
Mt. Clemens Pottery Co. v. Ander- 
son, 149 F.2d 461, reversed on other 
grounds 66 S.Ct. 1187, 328 U.S. 680, 
90 L.Ed. 1515, rehearing denied 67 
S.Ct. 25, 329 U.S. 822, 91 L.Ed. 699, 

Svldence held insufficient 
(1) In general. 

U.S.—^Bernick v. Coddon, D.C.Minn., 
65 F.Supp. 89—^Dollar v. Caddo 
River Lumber Co., D.C.Ark., 43 F. 
Supp. 822—^Wilkinson v. Noland 
Co., D.C.Va., 40 F.Supp. 1009— 
Lowrimoore v. Union Bag & Pa¬ 
per Corporation, D.C.Ga., 30 F. 
Supp. 647, affirmed, C.C.A., Gale v. 
Union Bag & Paper Corporation, 


116 P.2d 27, certiorari denied 61 S. ’ 
Ct. 837, 313 U.S. 5'59, 85 L.Ed. 1619. 
Kan.—Stewart v. Mabee Oil & Gas 
Co., 147 P.2d 158 Kan. 388. 
N.Y.—Ralston v, Karp Metal Prod¬ 
ucts Co., 38 N.Y.S.2d 764, 179 Misc. 
282. 

(2) Evidence that employee could 
be calied from his horne to the piant 
at any time in event of emergency, 
and that he came and went as he 
pleased during his of£ hours but al- 
ways advised the piant where he 
could be reached, was insufficient to 
Show that employee’s ofC hours 
should be counted in determining 
amount of overtime compensation to 
which employee was entitled.—Du- 
mas V. King, C.C.A.Ark., 157 F.2d 
463. 

75. Evidence held sufficient 

U.S.—Walling v. Lincoln Ltooseleaf 
Warehouse Co., D.C.Tenn., 59 P. 
Supp. 601. 

N.Y.—0’Neil v. Brooklyn Savings 
Bank, 43 N.Y.S.2d 25, 180 Misc. 
642, modified on other grounds 46 
N.Y.S.2d 631, 267 App.Div. 317, 
affirmed 66 N.E.2d 269, 293 N.Y. 
666 . affirmed 65 S.Ct. 895, 324 U.S. 
697, 89 L.Ed. 1296, rehearing de¬ 
nied 65 S.Ct. 1189, 325 U.S. 893, 
89 L.Ed. 2005. 

Evidence held insufficient 
U.S.—Mornford v. Andrews, C.C.A. 
Ga., 151 P.2d 511—Shepler v. Cru- 
cible Puel Co., C.C.A.Pa., 140 F.2d 
371—Uavies v. Onyx Oils & Resins, 
D.C.N.J., 63 F.Supp. 777—Clour v. 
Jones, D.C.Okl., 42 F.Supp, 700. 
N.M.—^Watson v. Hightower, 17$ P. 
2d 670, 50 N.M. 322. 

78- U.S.—Toppin v. 12 Bast 22nd 
Street Corporation, D.C.N.Y., 65 P. 
Supp. 887. 

Evidence held sufficient 

(1) In general. 

U.S.—Porter v. Georgia Power & 
Light Co., D.C.Ga., 50 F.Supp. 959 
—Cohn V. Decca Distributing Cor¬ 
poration, D.C.Pa., 50 F.Supp. 270 
—Muldowney v. Seaberg Elevator 
Co., D.C.N.Y., 39 F.Supp. 275—Di¬ 
vine V. Levy, D.C.Lsu, 39 F.Supp. 44. 
Kan.—Bush v. Wilson & Co., 138 P. 

2d 457, 167 Kan. 80. 

Mo.—^Niehaus v, Joseph Greenspon’s 
Son Pipe Corporation, 164 S.W.2d 
180, 237 Mo.App. 112. 

N.J.—^Pox V. Armour & Co., 33 A.2d 
582, 21 N.LMisc, 262. 

N.Y.—Johnston v. Piremen's Ins. 
Co. of Newark, N. J., 61 N.Y.S.2d 
666 —Schanck v. Lehigh Val. R. R., 
52 N.Y.S.2d 491. 

(2) Where employee testified to ali 
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facts concerning hours of work and 
pay he received, leaving only a 
mathematical computation to be 
made to determine exact hourly rate 
of pay which attorney testifying as 
a witness made and stated resuit as 
based on plaintiffs testimony, plain- 
tiff did not fail to sustain burden of 
proof by failing to Show by sub- 
stantial evidence that he was entitled 
to judgment based on excessive 
hours worked and overtime wages. 
—Edwards v. South Side Auto Parts 
Co.. Mo.App., 180 S.W.2d 1015. 
Evidence held insufficient 
U.S.—Bernick v. Coddon, D.C.Minn., 
65 F.Supp. 89. 

77. U.S.—Johnson v. Dierks Lumber 
& Coal Co., C.C.A.Ark.. 130 F.2d 115 
—GorchakofC v. California Ship- 
building Corp., D.C.Cal., 63 F.Supp. 
309—^Wagner v. American Service 
Co., D.C.Iowa, 58 F.Supp. 32. 

Mo.—Martin v. Graham Ship-By- 
Truck Co., App., 176 S.W.2d 842. 
N.M.—Wilson Oil Co. v. Hardy, 164 
P.2d 209, 49 N.M. 337, 162 A.L.R. 
292. 

Oo^ecture 

The evidence must be definite 
enough to permit a finding without 
resort to conjecture that he worked 
some particular number of overtime 
hours.—George Lawley & Son Cor¬ 
poration V. South, C.C.A.Mass., 140 
F.2d 439, 151 A.L.R. 1081, certiorari 
denied 64 S.Ct. 1166, 322 U.S. 746, 

I 88 L.Ed. 1578—^Davies v. Onyx Oils 
& Resins, D.C.N.J., 63 F.Supp. 777. 

78. U.S.—Philpott v. Standard Oil 
Co., D.C.Ohio, 53 F.Supp. 833— 
Spier V. Gulf Coast Beverages, D. 
C.Fla, 50 F.Supp. 653. 

N.Y.—^Aufiero v. E. A. Laboratories, 
69 N.Y.S.2d 217, 271 App.Div. 1024. 
An estlmated average of overtime 
worked has been held to be insuffi¬ 
cient.—GorchSLkoff v. California Ship- 
building Corp., D.C.Cal., 63 F.Supp. 
309. 

An arbitraary formula for comput- 
ing average time worked by em¬ 
ployees during particular periods as 
basis for determination of overtime 
pay to which they are entitled under 
Falr Labor Standards Act is not per- 
missible, in absence of competent evi¬ 
dence of time worked.—Ballard v. 
Consolidated Steel Corp., D.C.Cal., 
61 F.Supp. 996, 

Evidence held insufficient 
U.S.—Toppin V. 12 East 22nd Street 
Corporation, D.C.N.Y., 55 F.Supp. 
887. 

79. U.S.—^Asselta v. 149 Madison 
Ave. Corp., D.C.N.Y^ 65 F.Supp. 
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dence is not required;80 and an employee’s testi- 
mony from memory may be sufficient to establish a 
certain amount of overtime employment,^! at least 
where such testimony is not inherently incredible,^^ 
although the employer will be given the benefit of 
all possible errors of recollection or other mistakes 
by plaintiffiS^ Xhe employee’s method of keeping 
time goes to the weight of the evidence;S4 and it has 
been held that the fact that the employees partici- 
pated in the making of a false record of the time 
worked refiects on their credibility.SS The fact that 
plaintiff made no claim for the alleged overtime 
worked until long after such’work had been per- 
formed is a matter to be considered by the court 
in determining the weight to be given to plaintiffis 
evidence but it is not a controlling fact, although 
it does not assist the employee who is solely depend¬ 
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ent on his own testimony and is interested in the 
cause-S*^ 

Where the employer fails to keep proper records, 
as required by the act, he cannot use such lack of 
records to destroy plaintiff^s case, on the plea that 
employees have not produced complete proofs, since 
one should not be permitted to profit by his own 
wrongs;SS and, in such case, less reliable and ac¬ 
curate evidence, submitted by plaintiff, may be suf¬ 
ficient to establish the amount to be allowed.^^ 
However, the failure of the employer to keep a rec¬ 
ord of overtime is not itself ' evidence on which 
plaintif¥*s overtime can be computed;^<^ and it has 
been held that, even though the employer failed to 
keep adequate records, plaintiff’s proof of the over¬ 
time worked must be reasonably definite and cer- 
tam,9i and must be established by a preponderance 
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385, afflrmed, C.C.A., 156 F.2d 139, 
certiorari denied 67 S.Ct. 124, 329 
U.S. 764. 

N.Y.—Stangler v. Calvert Mfg. Co., 
63 N.T.S.2d 469. 

80. U.S.—Bloch V. Bell, D.C.Ky., 63 
F.Supp. 863, affirmed C.C.A., 152 F. 
2d 962. 

N.Y.—Kessler v. Cliff Frocks, 56 N. 
Y.S.2d 164, 184 Misc. 561, reversed 
on other grounds 67 N.Y.S.2d 107, 
271 App.Div. 890. 

Ximployee’8 lack of records 

(1) An employee's lack of records 
of the hours he worked does not pre- 
clude recovery.—Stangler v. Calvert 
Mfg. Co., 63 N.Y.S.2d 469. 

(2) Employer cannot complain of 
€mployee’s failure to keep records 
of his Work, since the act does not 
require an employee to keep such 
records, but does, however, require 
an employer to do so.—Edwards v. 
South Side Auto Parts Co., Mo.App., 
180 S.W.2d 1015. 

81. U.S.—Bloch V. Bell, D.C.Ky., 63 
F.Supp. 863, affirmed C.C.A., 162 
F.2d 962. 

Mo.—Martin v. Graham Ship-By- 
Truck Co., App., 176 S.W.2d 842, 
N.Y.—Kessler v. Cliff Frocks, 56 N. 
T.S.2d 164, 184 Misc. 661, reversed 
on other grounds 67 N.Y.S.2d 107, 
271 App.Div. 890. 

Testimony based on recollection 
Fact that plaintiff’s memory was 
at fault with respect to extent of 
overtime claimed by him, did not 
require dismissal of action on ground 
that plaintiff had not sustalned bur- 
den of proving his case by prepon¬ 
derance of evidence, notwithstand- 
ing plaintiffis testimony was based 
solely upon recollection and he was 
not corroborated and plaintiff was 
awarded overtime compensation to 
extent court held his testimony cor- 
rect.—Johnston v. Firem«?‘n’s Ins. Co. 
of Newark, N., J., 61 N.Y.S.2d 566. 


82. U.S.—De Pasquale v. 'VVilliams- 
Bauer Corp., C.C.A.N.Y., 151 F.2d 
678, certiorari denied Williams- 
Bauer Corp. v. De Pasquale, 66 S. 
Ct. 1007, 328 U.S. 836, 90 L.Ed. 1612. 

N.Y.—Caperna v. Williams-Bauer 
Corp., 53 N.Y.S.2d 295, 184 Misc. 
192. 

83. N.Y.—Kessler v. Cliff Frocks, 56 
N.Y.S.2d 164, 184 Misc. 561, re¬ 
versed on other grounds 67 N.Y.S. 
2d 107, 271 App.Div. S90. 

No allowance for holidays with p&y 
N.Y.—Kessler v. Cliff Frocks, supra. 

84. N.M.—Wilson Oil Co. v. Hardy, 
164 P.2d 209, 49 N.M. 337, 162 A. 
L.R. 292. 

85. U.S.—Feldman v. Roschelle 
Bros., D.C.N.Y., 49 F.Supp. 247. 

88. U.S.—-Collins V. Burton-Dixie 

Corporation, D.C.S.C., 63 F.Supp. 
821—Fox V. Summit King Mines, 
D.C.Nev., 48 F.Supp, 962, affirmed 
aC.A., 143 F.2d 926. 

Denial of recovery held warranted 
In action against former employer 
to recover unpaid overtime compen¬ 
sation and liquidated damages, evi¬ 
dence that employee had. kept no 
record of the hours he claimed he 
worked each week, that employee had 
accepted his wages without protest/ 
and that for four years employee 
delayed asserting any claim, required 
denial of recovery on ground of fail¬ 
ure to establish the fact of overtime 
Work and quantity of overtime work 
each week.—Ralston v. Karp Metal 
Products Co., 38 N.Y.S.2d 764, 179 
Misc. 282. 

87. U.S.—^Pfoser v. Federal Cart- 
ridge Corp., D.C.Minn., 70 F.Supp. 
701—Phillips V, Federal Cartridge 
Corporation, D.C.Minn., 69 F.Supp. 
523. 


88 . U.S.—Ling v. Currier Lumber 
Co., D.C.Mich., 50 F.Supp. 204. 

89. U.S.—^Anderson v. Mt. Clemens 
Pottery Co., Mich., 66 S.Ct. 1187, 
328 U.S. 680, 90 L.Ed. 1515, rehear- 
ing denied 67 S.Ct. 25, 329 U.S. S22, 
91 L.Ed. 699. 

Amount as matter of infereuce 

(1) Where employee produces suf¬ 
ficient evidence to show amount of 
work for which employee was not 
properly compensated as a matter of 
just and reasonable inference, em¬ 
ployer cannot complain that the 
damages allowed the employee lacked 
the exactness of measurement that 
would be possible had the employer 
kept the records required by the act. 
—^Anderson v. Mt. Clemens Pot¬ 
tery Co., supra—Porter v. Poindex- 
ter, ' C.C.A.Okl., 158 F.2d 759—U. S. 
V. Ewald Iron Co., D.C.Ky., 67 F. 
Supp. 67. 

(2) The trier of facts must draw 
whatever inferences can be drawn 
from the employee's evidence as to 
the amount of time spent in pre- 
liminary activities in excess of pro¬ 
ductive working time, unless th.e 
employer can provide accurate esti- 
mates.*—Anderson v. Mt. Clemens 

i Pottery Co., supra. 

Evidence held sufficient 
N.Y.—Mabee v. White Plains Pub. 
Co„ 41 N.Y.S.2d 534, 180 Misc. 8, 
reversed on other grounds 45 N.Y. 
S.2d 479, 267 App.Div. 284. affirmed 
68 N.E.2d 520, 293 N.Y. 781, mo- 
tion denied 60 N.E.2d 848, 294 N. 
Y. 701, reversed on other grounds 
66 S.Ct. 611, 327 U.S. 178, 90 L.Ed. 
607. 

90. U.S.—^Feldman v. Roschelle 
Bros., D.C.N.Y., 49 F.Supp. 247. 

91. U.S.—Davies v. Onyx Olis & 
Resins, D.C.N.J., 63 F.Supp. 777— 
Feldman v. Roschelle Bros., D.C. 
N.Y., 49 F.Supp. 247. 
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of the evidence.92 Where the employer does keep and intra-state activity and is required to establish 
adequate records, the record of an employee has been what portion of his time was devoted to interstate 
beld not worthy of consideration.9^^ business, he must produce facts which amount to 

more than mere guess, speculation, or conjecture.^^ 
Purvicw of act; mterstate commcrce. The re- However, where plaintiffs prove that they worked on 
quirement of a preponderance of the evidence ap- interstate and intra-state business, and the two dass- 
plies to proof that the employee is within the scope gg Qf ]>usiness were commingled in the employer^s 
of the act,94 in that defendant was engaged in in- operations, and the employer did not attempt to dis- 
terstate commerce,95 or that plaintiffs w^ere engaged tinguish between the two in payment of wages, a 
in, 96 or a substantial part of their activities related ^ pj-ima facie case for recovery has been established,99 
to,97 interstate commerce or the production of goods defendant must introduce satisfactory evidence 

for interstate commerce, maintain its burden.^ 


Where an employee was engaged 

92. XJ.S.—Collins V. Burton-Dixie 
Corporation, D.C.S.C., 53 F.Supp. 
821. 

K.Y.—Johnston v. Firemen’s Ins. Co. 
of Newark, N. J.. 81 N.Y.S.2d 566. 

93. XJ.S.—Byus V. Traders Compress 
Co., D.C.Okl., 59 F.Supp. IS. 

94. Mo.—Martin v. Graham Ship- 
By-Truck Co., App., 176 S.W.2d 
S42. 

95. SvidexLce lield snfflcie&t 
(1> In general. 

U.S.—Sklar Oil Corporation v. 
Thompson, aC.A.Ark., 126 F.2d 
872. 

Mo.—^Ashenford v. L. Yukon & Sons 
Produce Co., 172 S.W.2d 8S1, 237 
Mo.App. 1241. 

(2) Proof that programs of radio 
station were heard at points outside 
of state establlshed that the sta¬ 
tion was engaged in "interstate com¬ 
merce.*' — Wilson V. Shuman, C.C.A. 
Ark., 140 P.2d 644. 

ISvldeaice held insufficient 
U.S.—Borella v. Borden Co., D.C.N.Y., 
62 F.Supp. 952, reversed on other 
grounds C.C.A., 145 F.2d 63. af- 
firmed 65 S.Ct, 1223, 325 U.S. 679, 
89 L.Ed. 1865, 161 A.L.R. 1258— 
Camfleld v. West Texas Utilities 
Co., D.C.Tex., 44 F.Supp. 847. 

90. U.S.—Maitrejean v. Metcalfe 
Const. Co., D.CMinn., 72 F.Supp. 
109—Crabb v, Welden Bros., D.C. 
lowa, 65 F.Supp. 369—Timherlake 
V. Day & Zimmerman, D.C.Iowa, 49 
F.Supp. 28—Drake v. Hirsch, D.C. 
Ga., 40 F.Supp. 290—Muldowney v. 
Seaberg Elevator Co., D.C.N.Y., 39 
F.Supp. 275. 

Wash.—Cannon v. Miller, 155 P.2d 
500, 22 Wash.2d 227, 150 A.L.R. 
530. 

Cos.vinclxLg evidence re(iTiired 
U.S.—Brown v. Carter Drilling Co., 
D.C.Tex., 38 F.Supp. 489. 

Prima faole evidence 
U.S.—Mid-Continent Pipe Line Co. 
V. Hargrave, C.C.A.Okl., 129 F.2d 
656—Ling v. Currier Lumber Co., 
•' D.CMich., 60 F.Supp. 2M. 

Evidence beld saffident 

C.S.—^Warren-Bradshaw Drilling Co. 


in both interstate [ E.remptions, 

V. Hali, Tex., 63 S.Ct. 125, 317 U. 
S. 88, 87 L.Ed. 83—Asselta v. 149 
Madison Ave. Corp., D.C.N.Y., 65 
F.Supp. 385, affirmed, C.C.A., 156 
F.2d 139, certiorari denied 67 S. 
Ct. 124, 329 U.S. 764. 

Fla.—Cherry Lake, Inc., v. Kearce, 
26 So.2d 434, 157 Fla. 484. 

Mo.—Martin v. Graham Ship-By- 
Truck Co., App., 176 S.W.2d 842. 
N.Y.—0*N'eil V. Brooklyn Savings 
Bank. 43 ]Sr.Y.S.2d 25, 180 Misc. 542, 
modified on other grounds 46 N.Y. 
S.2d 631, 267 App.Div. 317, affirmed 
56 N.E.2d 259, 293 N.Y. 666, re- 
hearing denied 65 S.Ct. 1189, 326 

U. S. 893, 89 L.Ed. 2005—Mabee v. 
White Plains Pub. Co., 41 N.Y.S.2d 
534, ISO Misc. 8, reversed on other 
grounds 45 N.Y.S.2d 479, 267 App. 
Div. 284, affirmed 58 N.E.2d 620, 
293 N.Y. 781, motion denied 60 N. 
E.2d 848, 294 N.Y. 701, reversed on 
other grounds 66 S.Ct. 511, 327 U. 
S. 178, 90 L.Ed. 607—Kunz v. Emi¬ 
grant Industrial Sav. Rank, 43 N. 
Y.S.2d 204. 

Bvidenee held insufficient 
U.S.—Kelly v. Ford, Bacon & Davis, 
C.C.APa., 162 F.2d 555—Schwarz 

V. Witwer Grocer Co., C.C.A.Iowa, 
141 F.2d 341, certiorari denied 64 
S.Ct. 1265, 322 U.S. 753, 88 L.Ed. 
1583—Murphy v. Georgia Aero- 
Tech, D.C.Ga., 49 F.Supp. 982— 
Drake v. Hirsch, D.C.Ga., 40 F. 
Supp. 290—Dotson v. Stowers, D.C. 

W. Va., 37 F.Supp. 937, 

N.Y.—Cohen v. Cauldwell Wingate 
Co., 60 N.Y.S.2d 365, 270 App.Div. 
478, appeal denied 62 N.Y.S.2d 870, 
* 270 App.Div. 921—^Rottammer v, 
Nick F. Helmers, Inc., 68 N.T.S.2d 
357. 

07. Evidence beld sufficient 
U.S.—Atlantic Co. v. Weaver, C.C.A. 

S.a, 150 F.2d 843. 

Evidence beld Insnfflolent 
U.S.—Ouendag v. Gibson, D.C.Mich., 
49 F.Supp. 379. 

38. Mo.—Pranz v. Delico Meat Prod¬ 
ucts Co., App., 198 S.W.2d 874. 

Evidence beld insofficient 

(1) In general.—Schwarz v. Wit- 

800 


Where an exemption, under the pro- 

wer Grocer Co., C.C.A.IowaL, 141 F.2d 
341, certiorari denied 64 S.Ct. 1265, 
322 U.S. 753, 88 L.Ed. 1583—Bracey 
V. Luray, D.C.Md., 49 F.Supp. 821, re¬ 
versed on other grounds C.C.A., 138 
P.2d 8—Owin v. Liquid Carbonic 
Corporation, D.C.Tex., 42 F.Supp. 774. 

(2) Even if employee who was 
employod in employer*s retail meat 
department which was engaged sole- 
ly in intrastate business also worked 
in employer’s Wholesale department 
which did engage in interstate com¬ 
merce, evidence as to amount of 
Work that employee did in each 
department was so uncertain as not 
to warrant a judgment for overtime 
compensation, damages, and attor- 
ney*s fees under Fair Labor Stand- 
ards Act.—Franz v. Delico Meat 
Products Co., Mo.App., 198 S.W.2d 
874. 

(3) In action by timekeepers of 
workmen constructing army camp, 
evidence failing to ideutify any par- 
ticular individuals with portions of 
construction work which might be 
regarded as interstate commerce, or 
proportion of time which was de¬ 
voted to such work, supported judg¬ 
ment denying recovery.—Cohen v. 
Cauldwell Wingate Co., 60 N.Y.S.2d 
365, 279 App.Div. 478, appeal denied 
62 N.Y.S.2d 870, 270 App.Div. 921. 

39. U.S.—Guess v. Montague, C.C.A. 

S.G.. 140 F.2d 600. 

1. U.S.—Skidmore v. John J. Ca- 

sale, Inc., D.C.N.Y., 66 F.Supp. 282. 

Evidence beld laLsnfficient 

In suit for unpaid overtime com¬ 
pensation hy maintenance men and 
mechanics employed to maintain and 
repair trucks leased by employer to 
others for use in both interstate and 
intrastate commerce, proof of divi- 
sion of labor on trucks used in in¬ 
terstate commerce and on those used 
solely intra-state, and proof of how 
much time each man spent on trucks 
used in interstate commerce, would 
be of no significance unless it indi- 
cated segregation of workers.—Skid- 
j more v. John J. Casale, Inc,> supra. 
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visions of the act, is claimed, such exemption must 
be established by a ciear preponderance of the evi- 
dence and this rule applies to exemptions claimed 
on the ground that plaintiffs were employed in an 
executive or administrative capacity within the ex- 
emptive provisions of the act,3 or were professional 
employees,^ or that the employee was the head of 
an establishment,® or was exempt as being within 


the jurisdiction of, and subject to regulation by, the 
Interstate Commerce Commission,® or on the ground 
that the industry in which plaintiffs were employed 
was exempt from the operation of the act,'^ or that 
plaintiff was employed in a retail or Service estab- 
lishment the greater part of whose selling or serv- 
icing is in intra-state commerce.^ 


S. XJ.S.—Smith v. Porter, C.C.A.Ark., 
143 P.2d 292—Walling v. McKay, 
D.C.Neb., 70 F.Supp. 160—^Walling 
V. Newman, D.C.Iowa, 61 P.Supp. 
971—Distelhorst v. Day & Zimmer- 
man, D.C.Iowa, 68 F.Supp. 334. 

3. Amcmnt of salary as snbstautial 
evideace 

The payment of salary measuring 
up in every respect to salary paid 
an employee engaged in executive or 
administrative capacity is substan- 
tial evidence in support of employ- 
er's claim that employee is employed 
in bona fide executive and adminis¬ 
trative capacity.—Pfoser v. Federal 
Cartridge Corp., D.C.Minn., 70 F. 
Supp. 701. 

Evidence held sufflcient 

(1) In general. 

U.S,—Laudadio v. White Const. Co., 

C. C.A.]Sr.Y., 163 P.2d 383—Smith v. 
Porter, C.C.A.Ark., 143 P.2d 292— 
Gorchakolf v. California Shipbuild- 
ing Corp., D.C.Cal., 63 P.Supp. 309 
—^Peffer v. Federal Cartridge Corp., 

D. C.Minn., 63 P.Supp. 291—Baird 
V. Associated Piping & ' Engineer- 
ing Co., D.C.Cal., 61 P.Supp. 970— 
Distelhorst v. Day & Zimmerman, 
D.C.Iowa, 58 P.Supp. 334. 

N.Y.—^Watson v. Hazeltine Electron¬ 
ics Corp., 73 N.Y.S.2d 243. 

Wash.—Cotton v. Weyerhaeuser Tim- 
ber Co., 147 P.2d 299, 20 Wash.2d 
300. 

(2) Evidence that employees man- 
aged regular departments or subdi- 
visions of the establishment, and 
customarily and regularly directed 
the Work of other employees there- 
in, and customarily exercised dis- 
cretionary powers.—Anderson v. Ped- 
eral Cartridge Corp., C.C.A.Minn., 
156 P.2d 681—Anderson v. Federal 
Cartridge Corp., D.C.Minn., 72 P. 
Supp. 639—Nadeau v. Henry Disston 
& Sons, D.C.Pa., 69 P.Supp. 918. 

(3) Evidence that plaintiff was 
employed as head of departmfent and 
that his Work was responsible and 
nonmanual, requiring special train- 
ing, experience, and knowledge, and 
exercise of discretion and independ- 
ent judgment which plaintiff was 
authorized to exercise.—iBeebe v. 
Pure Oil Co., D.C.Ohio, 65 F.Supp. 
449—Ashworth v. B. B. Badger & 
Sons Co., D.C.Mass., 63 P.Supp. 710. 

(4) Evidence established that em- 
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ployees did not work at nonexempt 
tasks for a period of time that ex- 
ceeded twenty per cent of the hours 
of the nonexempt employees under 
their direction, and hence such fore- 
men were not entitled to overtime 
but were exempt as employees en¬ 
gaged in an “executive capacity.”— 
Anderson v. Federal Cartridge Corp., 
D.C.Minn., 72 P.Supp. 639—Collier v. 
New River & Pocahontas Consol. 
Coal Co., D.C.W.Ta., 66 P.Supp. 288 
—Dolan V. Day & Zimmerman, D.C. 
Mass., 65 P.Supp. 923—Martin v. 
Federal Cartridge Corp., D.C.Minn., 
64 P.Supp. 652. 

Evidence held instifflcient 

(1) In general. 

U.S.—Lassister v. Guy P. Atkinson 
Co., C.C.A.Wash., 162 P.2d 774— 
Dumas v. King, C.C.A.Ark., 157 P. 
2d 463—^Anderson v. Federal Cart¬ 
ridge Corp., D.C.Minn., 72 P.Supp. 
639—Crabb v. Welden Bros., D.C. 
lowa, 65 P.Supp. 369—Kreeft v. 
R. W. Bates Piece Dye Works, D. 

C. N.Y., 63 P.Supp. 881—Distelhorst 
V, Day «& Zimmerman, D.C.Iowa, 58 
P.Supp. 334—Snyder v. Wessner, 

D. C.Minn., 65 P.Supp. 971—Shain 
V. Armour & Co., D.C.Ky., 50 P. 
Supp. 907—Cohn v. Decca Distribu- 
ting Corporation, D.C.Pa., 50 P. 
Supp. 270—Snavely v. Shugart, D. 
C.Tex., 45 P.Supp. 722. 

N.J.—Fox V. Armour & Co., 33 A.2d 
582, 21 N.J.Misc. 262. 

N.Y.—Mabee v. White Plains Pub. 
Co., 41 N.Y.S.2d 534, 180 Misc. 8, 
reversed on other grounds 45 N. 
Y.S.2d 479, 267 App.Div. 284, af- 
firmed 58 N.E.2d 520, 293 N.Y. 781, 
motion denied 60 N.B.2d 848, 294 j 
N.Y. 701, reversed on other grounds 
66 S.Ct. 511, 327 U.S. 178, 90 L.Bd. 
607—^Anderson v. Material Co-ordi- 
nating Agency, 63 N.Y.S.2d 324. 
Wis.—Katchel v. Northern Engrav- 
ing & Mfg. Co., 25 N.W.2d 431, 249 
Wis. 578. 

(2) A corporation’s ofHce manager 
receiving five thousand dollars a 
year who was also its treasurer and 
a director was not exempt from act 
as an “executive employee” where 
evidence was conflicting as to wheth- 
er he worked some eighty-five per 
cent of his time on corporationes 
books as ordinary bookkeeper.— 
George Lawley & Son Corporation v. 
South, C.C.A.Mass., 140 P.2d 439, 161 
A.L.R. 1081, certiorari denied 64 S. 
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Ct. 1156, 322 U.S. 746, 88 L.Bd. 1578. 

(3) Evidence that engineers did 
highly skilled mechanical work on 
dangerous and complicated machin- 
ery vital to piant, but that such 
work, aside from application of en- 
gineering skill, did not involve exer¬ 
cise of discretion or power to hire 
or fire or give orders to any firemen 
and coal passers in boiler room, did 
not support finding that engineers 
were employed as foremen or super- 
visors so as to make them exempt 
from act.—^Walling v. General Indus¬ 
tries Co., C.C.A.Ohio, 155 F.2d 711. 

4. Evidence held snfdcient 

U.S.—Lassiter v. Guy F. Atkinson 
Co.. C.C.A,Wash., 162 F.2d 774— 
Rausch V. Wolf, D.C.Ill., 72 F.Supp. 
658. 

5. Evidence held insnAcient 

U.S.—Crabb v. Welden Bros., D.C. 
lowa, 65 P.Supp. 369. 

6. Evidence held sufficient 

(1) In general.—Kosofsky v. 
Champion Trucking Co., 43 N.Y.S.2d 
5, 181 Misc. 470. 

(2) To Show that employees were 
not exempt. 

U.S.—Walling v. Palmer, D.C.Pa., 67 
P.Supp. 12. 

Ark.—Potashnick Local Truck Sys¬ 
tem V. Archer, 179 S.W.2d 696, 207 
Ark. 220. 

Evidence held insnfflcient 
U.S.—Atlantic Co. v. Weaver, C.C.A. 
S.C., 150 P.2d 843—Hutchinson v. 
William C. Barry, Inc., D.C.Mass., 
50 P.Supp. 292. 

7. Evidence held to show exemption 
U.S.—Byus V. Traders Compress Co., 

D.C.Okl., 59 P.Supp. 18. 

Evidence held not to show exemption 
Kan.—Bush v. Wilson & Co., 138 P.2d 
467, 157 Kan. 80. 

8. Evidence held sufficient 

(1) In general.—Ellinger v. Good¬ 
year Tire & Rubber Co., D.C.Iowa, 
40 P.Supp. 626—Dotson v. Stowers, 
D.aW.Va., 37 P.Supp. 937. 

(2) To Show that employee was 
not exempt.—Johnson v. Phillips- 
Buttorff Mfg. Co., 160 S.W.2d 893, 
178 Tenn. 659, certiorari denied Phil- 
lips-Buttorff Mfg. Co. v. Johnson, €3 
S.Ct. 43, 317 U.S. 648, 87 L.Ed. 621. 
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I 160(9). -TriaI 

a. In general 

b. Instructions 
c Verdict and findings 

a. In (leneral 

While It is for the court to decide whether there 
sufficient evidence to warrant submitting the case or 
Issue to the jury, questions of fact on which the evi¬ 
dence is conflicting op doubtful are generally for the 
Jury to determine. 

The rules governing the determination of ques¬ 
tions of law and fact in civil actions generally apply 
in actions under statutes regulating wages or the 
payment thereof.® While, in actions under the Fair 
Labor Standards Act, it is for the court to decide 


whether there is suflScient evidence to warrant sub¬ 
mitting the case or issue to the jury,io and to dis¬ 
pese of issues on which the evidence is legally in- 
sufiicient, or is undisputed and conclusive,!^ ques¬ 
tions of fact on which the evidence is conflicting or 
doubtful are generally for the jury to determine.^2 

Thus it is for the jury to determine the liability of 
the employer,i3 what constitutes working time,i4 the 
number of hours worked,i5 whether the employee 
worked overtime^® and the employer had knowl- 
edge thereofji*^ the amount of overtime worked, 
whether the employee keeping the record of the 
overtime worked kept his own record honestly,i9 
whether the employee was estopped from claiming 
overtime,20 whether the employer was engaged in in¬ 
terstate commerce,2i whether the employee was en- 


9. Ky.— W. W. Mac Co. v. Teague, 
180 S.W.2d 387, 297 Ky. 476—Win- 
co Block Coal Co. v. Stewart, 125 
S.W.2d 738, 277 Ky. 125. 

Tex.—McGuire v, City of Dallas, 170 
S.W.2d 722, 141 Tex. 170. 
Nottpayment of wa.ges on discharge 
Under statutes providing a penalty 
for the failure to pay employees on 
their discharge, controverted ques¬ 
tions of fact are for the jury.—Lar- 
gent V. Arkansas Northwestern R. 
Co., 188 S.W. 836, 125 Ark. 355—39 
O.J. p 233 note 68 [a]. 

Standard of da 7 ’s work 
Where a statute provided that ten 
hours of actual labor shall he taken 
to he a day’s work, and no ohjection 
was made that the employee did not 
Work daily as much as ten hours, it 
Is a Question for the 3ury whether 
the work done in a day was hy the 
understanding and implied agree- 
ment of the parties to he reckoned 
as a day’s work.—Brooks v. Cotton, 
4S N.H. 50, 2 Am.R. 172. 

Pay for Sxmday work 

In action for damages hy employee 
employed from week to week, evi¬ 
dence presented jury questions 
whether employer hreached contract 
of hire, hy reducing employee*s hour- 
ly wage without notice and evaded 
its ohligation under the statute re- 
quiring that an employee, employed 
on Sunday, should receive time, and 
a half pay, which statute formed part 

ui. tjuts uuiitietuL £yji iiiic.—C uua.ocji' v. 

Beaumont Mfg. Co., 9 S.E.2d 790, 
194 S.C. 395. 

10. Mo.—^Martin v. Graham Ship- 
By-Truck Co., App., 176 S.W,2d 842. 

On motion for nonsuit and dlsmissal 
Where defendants made motion for 
nonsuit, and a dismissal of com- 
plaint upon the merits at the con- 
clusion of evidence taken hy plain- 
tifCs, court was not called to pass on 
disputed questions of fact hut to say 
whether there was helievable evi¬ 


dence that plaintiffs were engaged in 
employment which was not concerned 
with safety of operation of motor- 
trucks.—Crean v. M. Moran Trans¬ 
portation Lines, D.C.N.Y., 54 F.Supp. 
765. 

11. Ga.—Kay v. Kuhlman, 33 S.E. 

2d 378, 72 Ga.App. 129. 

N.T.—Grant v. I. A. Management 
Corporation, 45 N.Y.S.2d 849, 267 
App.Div. 355, reargument denied 
47 N.Y.S.2d 115, 267 App.Div. 861. 
Blrected verdict for employer held 
proper 

Ark.—Couch v. Ward, 168 S.W.2d 822, 
205 Ark. 808. 

Okl.—Mabee Oil & Gas Co. v. Thom- 
as, 158 B.2d 713, 195 Okl. 437. 
Affirmative chai^e held properly r&- 
fnsed 

Ala.—^Acme Lumher Co. v. Shaw, 10 
So.2d 285, 243 Ala. 421. 

©ireoted verdict for employer held 
error 

U.S.—Johnson v. Dierks Lumher & 
Coal Co., C.C.A.Ark., 130 F.2d 115. 
12 « U.S.—Tennessee Coal, Iron & R. 
Co. V. Muscoda Local No. 123, etc., 
C.C.A.Ala., 137 F.2d 176, affirmed 
64 S.Ct. 698, 321 U.S. 590, 88 L.Ed. 
949, 152 A.L.R. 1014, rehearing de¬ 
nied 64 S.Ct. 1257, 322 U.S. 771, 
88 L.Ed, 1596. 

Mo.—Martin v. Graham Ship-By- 
Truck Co., App., 176 S.W.2d 842— 
Ashenford v. L. Yukon & Sons 
Oo.. 1?g g ^81 

Mo.App. 1241. 

Ezistence of agreement for computa- 
tlon of hours 

Okl.—Skelly Oil Co. v. Jackson, 148 
P.2d 182, 194 Okl. 183. 

13, U.S.—Johnson v. Dierks Lumher 
& Coal Co., C.C.A.Ark., 130 P.2d 
115. 

l-A U.S.—Tennessee Coal, Iron & R. 
Co. V. Muscoda Local No. 123, etc., 
C.C.A.Ala., 137 P.2d 176, affirmed 
64 S.Ct. 698, 321 U.S. 690, 88 L.Ed. 
949, 152 A.L.R. 1014, rehearing de- 
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nled 64 S.Ct. 1257, 322 TT.S. 771, 
88 L.Ed. 1596—Johnson v. Dierks 
Lumher & Coal Co., C.C.A.Ark., 130 
P.2d 115—Plummer v. Harvester 
War Depot, D.C.Ohio, 70 F.Supp. 
495—^Walling v. Anaconda Copper 
Min. Co., D.C.Mont., 66 F.Supp. 
913. 

15, U.S.—Southern Ry. Co. v. Black, 
C.aA.N.C., 127 P.2d 280. 

19, Okl.—^Pioneer Corp. v. Kinsey, 
162 P.2d 1000, 196 Okl. 89. 

17. Okl.—^Pioneer Corp, v. Kinsey, 
supra. 

18 . Ala.—Belcher v. Huhbard, App., 
21 So.2d 850. 

Minn.—Pakarinen v. Butler Bros., 16 
N.W.2d 769, 218 Minn. 496. 
Evidence held sufficient to go to jury 

(1) In general.—Smith v. Ogle, 164 
P.2a 992, 196 Okl. 295. 

(2) Evidence consisting of testi- 
mony of plaintifC that he worked ten 
hours per day for six days a week 
with exception of certain weeks in 
which he was given a whole or half 
holiday, was sufficient to make case 
for jury.—Edwards v. South side 
Auto Parts Co., Mo.App., 180 S.W.2d 
1015. 

Plaintiffi’s uucontradicted testimony 

Even though plaintiff^s testimony 
as to his recollection of the amount 
of overtime worked was uncontra- 
dicted, his interest in the resuit, the 
fallihility of his recollection, the ac- 


accuracy of his memory are stili to 
he weighed hy the trier of faets.— 
Johnston v. Firemen’s Ins. Co. of 
Newark, N. J., 61 N.Y.S.2d 566. 

19. U.S.—George Lawley & Son 
Corporation v. South, C.C.A.Mass., 
140 F.2d 439, 161 A.L.R, 1081, cer¬ 
tiorari denied 64 S.Ct. 1156, 322 
U.S. 746, 88 L.Ed. 1578. 

20 . Okl.—^Pioneer Corp. v. Kinsey, 
162 P.2d 1000, 196 Okl. 89. 

21. Tex.—Camfleld!' v. West Texas 
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tlement of claims for overtime compensation will not 
be entered in the absence of a showing that statutory 
requirements have been met, notwithstanding both 
employer and employees join in the application for 
entry of judgment.^® 

§ 160(11). - Costs and Attomey’sFees 

a. In general 

b. Actions under Fair Labor Standards 

Act 

a. In General 

Under a wage statute so providing an employee 
bpingfng action to enforce such statute is entitied to 
reasonabie attorney’s fees to be taxed as costs against 
the employer. 

Where statutes regulating wages or the payment 
thereof so provide, an employee bringing an action 
to enforce such statute against an employer who has 


violated it is entitied to an allowance of reasonabie 
attorney^s fees to be paid by the employer.3*^ How- 
ever, the employer will not be liable for costs and 
attorney^s fees in the event claimant is unsuccess- 
ful.SS 

b. Actions under Fair Labor Standards Act 

Under the Fair Labor Standards Act, the success- 
ful employee must be allowed the costs of the action 
and a reasonabie attorney's fee. 

Under a provision of the Fair Labor Standards 
Act to that effect, the employee recovering a judg- 
ment for additional compensation and liquidated 
damages under the act must also be allowed the costs 
of the action and a reasonabie attorney^s fees.^^ 
This provision is mandatory^O and the court must 
do so, even though it would be inclined not to do 
so.^^ However, costs and attorney^s fees will be de- 
nied if, or to the extent that, the employee^s suit is 


his behalf.—Grayson-McLeod Lvmber 
Co. V. Johnson, 146 S.W. 141, 103 Ark. 
266. 

36. U.S.—^Rogan v. Essex County 
News Co.. D.C.N.J., 65 F.Supp. 82. 

37. N.D.—Wiseth v. Traill County 
Telephone Co., 5 N.W.2d 307, 72 
N.D. 165. 

Snccessfnl party 

A statute providing for allowance 
of attorneys’ fees to successful par¬ 
ty, whether employer or employee, in 
suit for recovery or collection of wa¬ 
ges due, was not unconstitutional.— 
Britt V. Cotter Butte Mines, 89 P.2d 
266, 108 Mont. 174. 

Fee held adeguate 

(1) Fee of $200 allowed attorney 
for employee suing for wages and 
statutory penalties for employer^s 
failure to pay wages on demand 
within twenty-four hours after ter- 
mination of employment was ade- 
Quate.—Bannon v. Techeland Oil 
Corporation, 17 So.2d 921, 205 La, 
689. 

(2) Where hotel waitresses de- 
manded $1,705 under Minimum Wage 
Law but actually recovered a little 
over $200, allowance of $125 as fees 
for large amount of work performed 
by their attorney was not inadequate, 
since suit might possibly have been 
avoided.—^Ferber v. Wisen, 82 P.2d 
139, 195 Wash. 603. 

Fee held ezcessive 

Where total amount of recovery 
in action for overtime wages imder 
Women and Minors’ Employment Act 
was less than $600, approximately 
half of which was unwarranted and 
the case was not complicated, an al¬ 
lowance of attorney's fees of $250 
was reduced to $150.— W, W. Mac Co. 
V. Teagu#, 180 S.W.2d 387, 297 Ky. 
475. 


38, Ky.—^W. W. Mac Co. v. Teague, 
180 S.W.2d 387, 297 Ky. 475. 

39. U.S.—Straughn v. Schlumberger 
Well Surveying Corp., D.C.Tex., 72 
F.Supp. 511—^Harris v. Crossett 
Lumber Co., D.C.Ark., 62 F.Supp. 
856—Lorber v. Rosow, D.C.Conn., 

58 F.Supp. 341—Philpott v. Stand¬ 
ard Oil Co., D.C.Ohio, 53 F.Supp. 
833—Corey v. Detroit Steel Corpo¬ 
ration, D.C.Mich., 52 F.Supp. 138— 
Anuchlck v. Transamerican Freight 
Lines, D.C.Mich., 46 F.Supp. 861— 
Tenaglia v. Tully & Di Napoli, D. 
C.N.Y., 43 F.Supp. 814—Moss v. 
Postal Telegraph-Cable Co., D.C. 
Ga., 42 F.Supp. 807. 

Ala.—Cudahy Packing Co. of Alaba- 
ma V. Bazanos, 15 So.2d 720, 245 
Ala. 73. 

111.—Orminski v. Hyland Elee. Sup- 
ply Co.. 62 N.E.2d 14, 326 IlLApp. 
392. 

Ky.—J. P. Schneider & Son v. Justice, 
168 S.W.2d 591, 293 Ky. 126. 

N.T.—Easley v. Edgord Realty Corp., 

59 N.T.S.2d 241, 270 App.Div. 184, 
affirmed 68 N.E.2d 873, 296 N.T. 579 
—Phelan v. Carstens, Linnekin & 
Wilson, 62 N.T.S.2d 214, 187 Misc. 
352— Mabee v. White Plains Pub. 
Co., 41 N.Y.S.2d 534, 180 Misc. 8, 
reversed on other grounds 45 N. 
Y.S.2d 479, 267 App.Div. 284, af¬ 
firmed 58 N.E.2d 520, 293 N.Y. 781, 
motion denied 60 N.E.2d 848, 294 
N.Y. 701, reversed on other 
grounds 66 S.Ct. 511, 327 U.S. 178, 
90 L.Ed. 607—^Asaro v. Lilienfeld, 
36 N.Y.S.2d 802. 

Becovexy hased on aaother statute 
Employees of munltions piant op- 
erated by private contractor under 
contract with government were “la- 
borers and mechanies employed by 
the War Department*’ within mean- 
ing of act regulating hours and wa- 
> ges of such laborers and mechanies 
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and were entitied to time and a half 
for overtime work but were not en¬ 
titied to recover attorneys fees pro- 
vided in Fair Labor Standards AcL 
—^Keinnedy v. Silas Mason Co., D.C. 
La., 68 F.Supp. 576. 

Costs axLd disbursements 
U.S.—Morgan v. Atlantic Coast Line 
B. Co., D.C.Ga., 32 F.Supp. 617. 
Settlement by court on motion of 
parties 

U.S.—^Anderson v. Mt. Clemens Pot- 
tery Co., D.C.Mich., 60 F.Supp. 146, 
reversed on other grounds, C.C.A, 
Mt. Clemens Pottery Co. v. Ander- 
son, 149 F.2d 461, reversed on oth¬ 
er grounds 66 S.Ct. 1187, 328 U.S. 
6S0, 90 L.Ed. 1515, rehearing denied 
67 S.Ct. 25, 329 U.S. 822, 91 L.Ed. 
699. 

Sffect of flxLdings of wage and hour 
division 

Findings of wage and hour divi¬ 
sion of United States department of 
labor as to amounts due employees 
are merely “ministeria! aets,” not 
“judicial pronouncements” foreclos- 
ing court from fixing reasonabie 
counsel fee in employees’ pending 
action therefor.—^^\saro v. Lilienfeld, 
36 N.Y.S.2d 802. 

40. U.S.—Magann v. Long’s Baggage 
Transfer Co., D.C.Va., 39 F.Supp. 
742. 

N.Y.—Schneider v. Sports Vogue, 35 
N.Y.S.2d 341. 

41. U.S.—^Williams v. General ilills, 
D.C.Ohio, 39 F.Supp. 849, reversed 
on other grounds, C.C.A., 132 F.2d 
367, 144 A.L.R. 1371. 

Double damages 

The court cannot refuse to allow 
attorney’s fees because plaintiff re¬ 
covered double damages; nor can it 
reduce the amount of the fee on that 
ground.—Hutchinson v. William C. 
Barry, Inc., D.C.Mass., 50 F.Supp. 292. 
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unsuccessful,^2 or the employee^s success was not 
obtained through the efforts of his attorneysi^S nor 
will fees be granted because of the settlement of 
claims by employees whom the attorney did not rep- 
resent;^^ and to the extent that he is unsuccessful, 
costs may be taxed to the eniployee.45 An employer 
who has violated the act cannot avoid this liability 
for counsel fees and an employee has been held 
not to lose the right to counsel fees by estoppel.'^7 

It has been said that the act contemplates that the 
employee shall receive the full amount of any award 
made to him,^S and that any contract that would al¬ 
io w an attorney any part of the award made to any 
employee would be void>9 Ordinarily, the award 


of the attorney’s fee is not made as a separate fee 
due the attorney but is merely part of the judgment 
in the actionj^O but it has been held that the act 
endows the attorney for the employee with a direct 
interest in the fee, so that the attorney can file a pe- 
tition for the allowance of an additional fee without 
his Client joining in the petition.^i 

The determination of the amount of attorney 
fees is a matter within the discretion of the court,52 
which will not be interfered within the absence of 
an abuse of discretion ;53 and the court may deter- 
mine the fee alone, without submitting the matter 
to the jury,5^ or may permit the jury to find as a 
separate item the amount of reasonable attorney^s 


42. Mass.—Campanale v. General Ice 
Cream Corporation, 49 N.E.2d 1018, 
314 Mass. 387. 

Fart of claim Ibarred 
An employee seeking unpaid wages 
and overtime under Fair Labor 
Standards Act from a Louisiana em¬ 
ployer would be denied attorney’s 
fees with respect to that part of 
employee’s claim which was barred 
by limitation.—Divine v. Levy, D.C. 
La., 45 F.Supp. 49. 

Employee paid in full 
Where employer did not believe, 
during the employment, that em¬ 
ployee was within Wages and Hour 
Law or Fair Labor Standards Act, 
and it was doubtful whether em¬ 
ployee so considered himself, and at 
time of employee’s discharge employ¬ 
er paid employee all amounts due 
him, including overtime pay, em¬ 
ployee could not.subsequeintly sue for 
liquidated damages and attorney's 
fees on theory that overtime com- 
pensation was payable weekly or at 
least twice a month and hence due 
before actual payment at time of dis- 
charge.—Clour v. Jones, D.C.Okl., 42 
F.Supp. 700. 

Employer^s successful appeal 
Where it was necessary for em¬ 
ployer to prosecute an appeal to cor- 
rect judgment of lower court by re- 
ducing, amount of employee’s recov- 
ery, application of employee*s attor¬ 
ney for allowance of additional at- 
torney’s fees for his Services ren- 
dered in appellate court would be de¬ 
nied.—S, H. Robinson & Co. v. Larue, 
156 S.W.2d 359, 25 Tenn.App. 284, af- 
firmed 166 S.W.2d 432, 178 Tenn. 197. 

43. U.S.—Mortenson v. Western 
Light & Telephone Co., D.C.Iowa, 
42 F.Supp. 319. 

Success based on defendaut^s admls- 
sion 

Where judgment in favor of plain- 
tiffi was only for certain overtime, 
which employer admitted he was en- 
titled to and for which no claim was 
made in the petition, plaintiff was 
not entitled to attorney’s fees.— 


Mortenson v. Western Light & Tele¬ 
phone Co., supra. 

Employer’s offer as insufficlent 
Where employer in general terms 
offered to settle the case before it 
was decided, but never made any firm 
offer, it could not be said that em¬ 
ployer offered to avoid the need of 
incurring attorney*s fees or that a 
fee was not a reasonable element of 
plalntiff's damage.—Aucoin v. Mystic 
Waste Co., D.C.Mass., 55 F.Supp. 672. 

44. Tenn.—Hunt v. National Linen 
Service Corporation, 157 S.W.2d 
608, 178 Tenn. 262. 

Bepresentative aotion 

In action by one employee on be- 
half of all employees who might seek i 
to join the action, attorneys could 
not recover fees merely because oth- 
er employees, whom they did not 
represent, had settled their possible 
claims against employer.—Hunt v. 
National Linen Service Corporation, 
supra. 

45. U.S.—Mortenson v. Western 

Light & Telephone Co., D.C.Iowa, 
42 F.Supp. 319. 

46. N.Y.—Katz v. Film Metal Box 
Corporation, 47 N.Y.S.2d 454, 181 
Misc. 812. 

Good faith; settlement 
Neither good faith nor a settlement 
can justify a court in refusing an 
award of attor?ney’s fees in an ac¬ 
tion under the act.—Greenberg v. 
Arsenal Bldg. Corporation, D.C.N.Y., 
50 F.Supp. 700, modified on other 
grounds, C.C.A., 144 F.2d 292, re- 
versed on other grounds 65 S.Ct. 895, 
324 U.S. 697, 89 L.Ed. 1296. 

Offer of payment 

Defense pleading employers’ good 
faith offer to pay to employees over¬ 
time without damages and attorney's 
fees was insufRcient to absolve em¬ 
ployer from paying attorney’s fees. 
—Garrity v, Bagold Corporation, 42 
N.Y.S.2d 257, 180 Misc. 120, modified 
on other grounds 46 N.Y.S.2d 637, 267 
App.Div. 353. 

47. U.S.—Bailey v. Karolyna Co., D. 
C.N.Y., 50 F.Supp. 142. 
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Increase of damages by employee’s 
conduct 

The fact that employee's course of 
conduct was such that his damages 
were increased rather than minim- 
ized did not “estop*' employee from 
asserting claim for counsel fees.— 
Bailey v. Karolyna Co., supra. 

48. Kan.—Sykes v. Lochmann, 132 
P.2d 620, 156 Kan. 223, certiorari 
denied Lochmann v. Sykes, 63 S. 
Ct. 1165, 319 U.S. 753, 87 L.Ed. 1707. 

49. Kan.—Sykes v. Lochmann, 132 
P.2d 620, 156 Kan. 223, certiorari 
denied Lochmann v. Sykes, 63 S.Ct. 
1165, 319 U.S. 753, 87 L.Ed. 1707. 

50. U.S.—^Keen v. Mid-Continent Pe¬ 
troleum Corp., D.C.Iowa, 63 F.Supp. 
120, affirmed, C.C.A., Mid-Continent 
Petroleum Corp. v. Keen, 157 F.2d 
310—In re L. B. Elliott Brokerage 
Co., D.C.Kan., 48 F.Supp. 144. 

51. U.S.—Maddrix v. Dize, C.C.A. 
Md., 153 F.2d 274. 

52. U.S.—Motntgomery Ward & Co. 
V. Antis, C.C.A.Mich., 158 P.2d 948 
—E. C. Schroeder Co. v. Clifton, C. 
C.A.Okl., 153 F.2d 385, certiorari 
denied 66 S.Ct. 1351, 328 U.S. 858, 

90 L.Ed. 1629, and 66 S.Ct 1353, 
328 U.S. 858, 90 L.Ed. 1629, rehear- 
ing denied 67 S.Ct 33, 329 U.S. 821. 

91 L.Ed. 699—Keen v. Mid-Conti¬ 
nent Petroleum Corp., D.C.Iowa, 63 
F.Supp. 120, affirmed, C.C.A., Mid- 
Continent Petroleum Corp, v. Keen, 
157 P.2d 310. 

Tenn.—-Fiedler v. Potter, 172 S.W.2d 
1007, ISO Tenn. 176—S. H. Robin- 
son & Co. V. Larue, 156 S.W,2d 432, 
178 Tenn. 197. 

53- U.S.—E. C. Schroeder Co. v. 
Clifton, C.C.A.Okl., 153 F.2d 385. 
certiorari denied 66 S.Ct 1351, 328 
U.S. 858, 90 L.Ed. 1629, and 66 S.Ct 
1353, 328 U.S. 858, 90 L.Ed. 1629, re- 
hearing denied 67 S.Ct 33, 329 U.S. 
821, 91 L.Ed. 699. 

54. Mo.—^Edwards v, South Side 
Auto Parts Co„ App., 180 S.W.2d 
1015. 
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fees following the introduction of evidence on such 
subjectas The provision does not contemplate an 
amount in the nature of a speculative or contingent 
fee, but merely one that is reasonable under ali the 
circumstances;56 and, where bona fide issues of law 
or fact exist, attorney’s fees should not be made 
larger than is reasonably required in order to secure 
the remedial purposes of the act.^? The court will 
determine the fee in the same manner as it would 
have determined it if the employee were sued by his 
counsel for a fee.^s It has been held proper for 
the court to fix the costs or attorney^s fees in ac- 
cordance with a state statute allowing such fees as 
part of the costs and in such case the attorney 
may have a claim against his client for a reasonable 
fee in addition to that allowed by the court pursu- 
ant to the state statute.®^ Moreover, it has also been 
held that reasonable attorney’s fees may be allowed 
under the federal act in addition to the fee included 
in such statutory costs.^i 


What is a proper fee in any given case depends 
on all the facts and circumstances of the case,62 and 
the factors to be considered include the character of 
the presentation by plaintifif^s counsel,62 the impor> 
tance of the questions considered to other employees 
to whom the act may become the subject of litiga- 
tion,64 the standing and reputation of the attorney,65 
the amount of time and effort required,66 and the 
amount recovered by the employee or employees.67 
The court may consider the number of claims pre- 
sented,6S the fact that counsel was required to trav- 
el in order to present his case,66 and the fact that 
the cause was,'^6 or probably would be,'^^ appealed. 
It has also been held that the court may consider 
whether defendant’s violation of the act was willful, 
deliberate, or flagrant.'^2 ^ contract between the 
employee and his attorney as to the amount of at- 
torney’s fees will not affect the court in its de- 
termination of a reasonable fee.'^2 


Settlemeut Tsy court ou motion of 
parties 

ir, S.—Anderson v. Mt- Clemens Pot- 
tery Co.» 60 P.Supp. 146, reversed 
on other grounds, C.C.A., Mt. Clem¬ 
ens Pottery Co. v. Amderson, 149 P. 
2d 461, reversed on other ^rounds 
66 S.Ct. 11S7, 328 U.S. 6S0, 90 L.Ed. 
1515, rehearing denied 67 S.Ct. 25, 
329 U.S. 822, 91 L.Ed. 699. 

55. Ala.—^Acme Lumber Co. v. Shaw, 
10 So.2d 2S5, 243 Ala. 421. 

Xtdason for rule 

Provision of statute that the 
“court" in such action shall allow 
reasonable attorney's fees may as 
readily be held to mean the court 
having jurisdiction of the cause, that 

is, the court and Jury, as to be held 
to mean the trial judge. 

Ala.—Acme Lumber Co. v. Shaw, su¬ 
pra. 

Mo.—Ashenford v. L. Tukon & Sons 
Produce Co., 172 S.W.2d S81, 237 
Mo.App. 1241. 

55. U.S.—Dumas v. Kin^, C.C.A.Ark., 
167 F.2d 463. 

57. Mo.—^Niehaus v. Joseph Green- 
spon’s Son Pipe Corporation, 164 
S.W.2d 180, 237 Mo.App. 112. 
Courts invaxiably manifest a 

stroagr inoUnatioa to keep the allow- 
ances within such moderate limits 
as to maintain an even balance of 
justice between the employer and 
the employee.—^Niehaus v. Joseph 
Greenspon^s Son Pipe Corporation, 
supra. 

58. U.S.—^Hutchinson v. WiIliam C. 
Barry, Inc., D.C.Mass., 60 P.Supp. 
292. 

59. U.S.—^Monty V. Christiansen, D. 
C.Wis., 47 P.Supp. 273. 

eo. U.S.—^Monty v. Christiansen, su¬ 
pra. 


. 61. Wis.—Katchel v. Northern Bn- 
graving & Mfg. Co., 25 N.W.2d 431. 
249 Wis. 578. 

62. U.S.—Dumas v. King, C.C.A.Ark., 
157 P.2d 463—E. H. Clarke Lum¬ 
ber Co. V. Kurth, C.C.A.Or., 162 P. 
2d 914—Mid-Continent Pipe Line 
Co. V. Hargrave, C.C.A.Okl., 129 P. 
2d 655. 

Mo.—Niehaus v. Joseph Greenspon's 
Son Pipe Corporation, 164 S.W.2d 
180, 237 Mo.App. 112. 

63. U.S.—^Dumas v. King, C.C.A.Ark., 
157 F.2d 463—E. H. Clarke Lumber 
Co. V. Kurth, C.C.A.Or.. 152 P.2d 
914. 

©4. U.S.—E. H. Clarke Lumber Co. v. 

Kurth, supra. 

65. N.Y.—Cassone v. Wm. Edgar 
John & Associates, 57 N.Y.S.2d 169, 
185 Misc. 573. 

66. U.S.—Dumas v. King, C.C.A.Ark., 
157 P,2d 463—Aucoin v. Mystic 
Waste Co., D.C.Mass., 56 P.Supp. 
672—Strand v. Garden Valley Tele- 
phohe Co., D.C.Minn., 51 P.Supp. 
898—^Hutchinson v. William C. 
Barry, Inc., D.C.Mass., 50 P.Supp. 
292—^Hargrave v. Mid-Continent 
Petroleum Corporation, D.C.Okl., 42 
P.Supp. 908, afiirmed, C.C.A., Mid- 
Continent Pipe Line Co. v. Har¬ 
grave, 129 P.2d 655. 

N.Y.—Rahgo v. Cities Service Oil Co., 
33 lSr.Y.S.2d 42, 177 Misc. 1059, af- 
firmed 50 N.Y.S.2d 945, 182 Misc. 
623—Asaro v. Lilienfeld, 36 N.Y. 
S.2d 802. 

Bxiefs re<ixilxed 

U.S.—^Hargrave v. Mid-Continent Pe¬ 
troleum Corporation, D.C.Okl., 42 P. 
Supp. 908, afiirmed, C.C.A., Mid- 
Continent Pipe Line Co. v. Har¬ 
grave, 129 P.2d 656. 

67i U.S.—^Keen v. Mid-Continent Pe- 
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troleum Corp., D.C.Iowa, 63 P. 
Supp. 120, afflrmed, C.C.A., Mid- 
Continent Petroleum Corp. v. Keen, 
157 F.2d 310. 

Fair and reasonable relatlon 
U.S.—Dumas v. King, C.C.A.Ark., 157 
P.2d 463—Keen v. Mid-Continent 
Petroleum Corp., D.C.Iowa, 63 P. 
Supp. 120, afflrmed, C.C.A., Mid- 
Cointinent Petroleum Corp. v. Keen, 
167 F.2d 310. 

68. U.S.—Hargrave v. Mid-Continent 
Petroleum Corporation, D.C.Okl., 42 
P.Supp. 908, afflrmed, C.C.A., Mid- 
Continent Pipe Line Co. v. Har¬ 
grave, 129 P.2d 655. 

69. U.S,—E. H. Clarke Lumber Co. 
V. Kurth, C.C.A.Or., 152 P.2d 914. 

70. U.S.—Maddrix v. Dize, C.C.A. 
Md., 153 P.2d 274. 

AUowance of additional fee for ap- 
peal 

Where, after a final judgment 
which included attorney's fees for 
Services up to that time, an appeal is 
taken, the attorney is entitled to an 
allowance of an additional fee for the 
appeal.—^Maddrix v. Dize, supra. 

71. U.S.—Keen v. Mid-Continent Pe¬ 
troleum Corp., D.C.Iowa, 63 P.Supp. 
120, affirmed, C.C.A., Mid-Continent 
Petroleum Corp. v. Keen, 157 P.2d 
310—Hargrave v. Mid-Continent 
Petroleum Corporation, D.C.Okl., 42 
P.Supp. 908, affirmed, .C.C.A., Mid- 
Continent Pipe Line Co. v. Har¬ 
grave, 129 P.2d 655. 

N.Y.—Rahgo v. Cities Service Oil Co., 
33 N.Y.S.2d 42, 177 Misc. 1059, af¬ 
firmed 60 N.Y.S.2d 945, 182 Misc. 
623. 

78, N.Y.—^Yunker v. Abbye Employ- 
ment Agency, 32 N.Y.S.2d 716. 

73. U.S.—^Aucoin v. Mystic Waste 
Co., D.C.Mass., 65 P.Supp. 672. 
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The hardship on employers involved in litigating 
claims when the applicability of the statute was un- 
certain has been held no reason for limiting the fee 
of plaintiffs attorneys to less than fair compensa- 
tion for their work;'^^ it has also been held 
that the fact that there was a serious doubt whether 
the employee was within the act, and that the em- 


ployee ne ver claimed to be subject to the act or to 
be entitled to additional compensation until after his 
Services had been dispensed with, are matters enti¬ 
tled to weight in fixing the attome/s feesJ^ 

In the application of these factors to particular 
cases, various amounts have been awarded by the 
courts*^® and the propriety of particular awards has 


Sff&ct of agrreements g'enerall7 
The Pair Labor Standards Act 
does not prohibit an employee from 
payingr, or his lawyer from charging, 
more than the court awards as rea- 
sonable attorney's fees, but, where 
the agrreement between employee and 
counsel sets a figure higher tham 
what the court considers a reason- 
able fee, the agreement is not rele¬ 
vant, and, where the agreement sets 
a figure lower than what the court 
considers a reasonable fee, the ex- 
cess would not represent damages 
sustained by employee, and might 
not fall within provision of the act 
for reasonable fee.—^Aucoin v. Mystic 
Waste Co., supra. 

Contract for excessiv» fee 
If an employee makes a contract 
with his attorney under which attor- 
ney will receive excessive fee, the 
court is not required to flx according- 
ly the fee allowable to the employee 
if he is successful in the suit.— 
Hutchinson v. William C. Barry, Inc., 
D.C.Mass., 50 P.Supp. 292. 

74. U.S.—Greenberg v. Arsenal 
Bldg. Corporation, C.C.A.N.Y., 144 
P.2d 292, affirmed 65 S.Ct. 895, 324 
U.S. 697, 89 L.Ed. 1296. 

75. Tenn.—S. H. Robinsoin & Co. v. 
Larue, 156 S.W.2d 432, 178 Tenn. 
197. 

zrominal compeusatios. allowed 
Tenn.—S. H. Robinson & Co. v. La¬ 
rue, supra. 

76. U.S.—^Holmes v. Industrial Cot- 

ton Mills Co., D.C.S.C., 64 F.Supp. 
20—Burke v. Lecrone-Benedict 

Ways, D.C.Mich., 63 F.Supp. 883— 
Harris v. Crossett Lumber Co., D. 
C.Ark., 62 F.Supp. 856—Lorber v. 
Rosow, D.C.Conn., 58 P.Supp. 341— 
Philpott V. Standard Oil Co., D.C. 
Chio, 53 P.Supp. 833—Overstreet v. 
North Shore Corporation, D.C.Pla., 
62 P.Supp. 503, affirmed, C.C.A., 143 
F.2d 172, vacated on other grounds 
65 S.Ct. 275, 323 U.S. 679, 89 L.Ed. 
559—Scott V. North Shore Corpo¬ 
ration, 52 P.Supp. 503, affirmed 143 
P.2d 595, vacated on other grounds 
65 S.Ct. 275, 323 U.S. 679, 89 L.Ed. 
559—Corey v. Detroit Steel Corpo¬ 
ration, D.C.Mich,, 52 P.Supp. 138— 
Brown v. Minngas Co., D.C.Minn., 
51 F.Supp. 363—Porter v. Georgia 
Power & Light Co., D.C.Ga., 50 F. 
Supp. 959—International Long- 

shoremen^s Ass’n, Local 815, v. Na¬ 
tional Terminals Corporation, D.C. 
Wis., 50 P.Supp. 26, affirmed, C.C. 


A., Cabunca v. National Terminals 
Corporation, 139 P.2d 853—Abram 
V. San Joaquin Cotton Oil Co., D.C. 
Cal., 49 P.Supp. 393—Divine v. 
Levy, D.C.La., 45 P.Supp. 49—Tuck- 
er V. Hitchcock, D.C.La., 44 P.Supp. 
874—Hargrave v, Mid-Continent 
Petroleum Corporation, D.C.Okl., 42 
P.Supp. 908, affirmed, C.C.A., Mid- 
Continent Pipe Line Co. v. Har¬ 
grave, 129 P.2d 655—Klotz v. Ip- 
polito, D.C.Tex., 40 P.Supp. 422— 
St. John V. Brown, D.C.Tex., 38 P. 
Supp, 385—^Itlorgain v. Atlantic 
Coast Line R. Co., D.C.Ga., 32 P. 
Supp. 617. 

111.—Winer v. Eckerling, 65 N.E.2d 
876, 323 Ill.App. 421. 

N.T.—Barrow v. Adams & Co. Real 
Estate, 46 N.Y.S.2d 357, 182 Misc. 
641—^Hewlett v. Del Balso Const. 
Corporation, 40 N.Y.S.2d 224, 179 
Misc. 856, reversed on other 
grounds 43 N.Y.S.2d 650, 180 Misc. 
81, appeal denied Hewlett v. Del 
Balso & Sprague, 44 N.Y.S.2d 68'7, 
266 App.Div. 922. 

Particular amounts awarded 
$2,000 

For Services rendered in action by 
eighty-one employees in forty-three 
different iob classifications.—^Antis v. 
Montgomery Ward & Co., D.C.Mich., 
63 P.Supp. 669. 

$1,500 

On recovery of $1,400, and an equal 
amount as liquidated damages, in 
view of attorney^s standing, reputa- 
tion, and work involved.—Cassone v. 
Wm. Edgar John & Associates, 57 N. 
Y.S.2d 169, 185 Misc. 573. 

$750 

On recovery of $2,162.09, with in- 
terest thereon, in the sum of $236.74 
plus an additional amount of $2,162.- 
09 as liquidated damages.—Schneider 
V. Sports Yogue, 35 N.Y.S.2d 341. 

$600 

On recovery of $1,400, and an equal 
amount as liquidated damages.—Ber- 
lin V. Eimer & Amend, 65 N.Y.S.2d 
498, 269 App.Div. 302, affirmed 66 N. 
E. 684, 296 N.Y, 809. 

$500 

(1) For Services on appeal result- 
ing in afflrmance of judgment for 
$427.—E. H. Clarke Lumber Co. v. 
Kurth, C.C.A.Or., 152 P.2d 914. 

(2) On recovery of $1,502, and an 
equal amount as liquidated damages. 
—Cohn V. Decca Distributing Corpo¬ 
ration, D.C.Pa., 60 P.Supp. 270. 
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$400 

(1) On recovery of $623, and an 
equal amount as liquidated damages. 
—Snyder v, Wessner, D.C.Minn., 55 
P.Supp. 971. 

(2) On recovery of $323, and an 
equal amount as liquidated damages. 
—Keen v. Mid-Continent Petroleum 
Corp., D.C.Iowa, 63 P.Supp. 120, af¬ 
firmed, C.C.A., Mid-Continent Petro¬ 
leum Corp. V, Keen, 157 P.2d 310. 

$375 

On recovery of $436, and an equal 
amount as damages.—Johnston v. 
Piremen’s Ins. Co. of Newark, N. J., 
61 N.Y.S.2d 566. 

$350 

(1) Por prosecuting appeal which 
reversed adverse decision.—^Y^^atson 
V. Hightower, 176 P.2d 670, 60 N.M. 
322. 

(2) On recovery of $4,392.—Easley 
V. Edgord Realty Corp., 59 N.Y.S.2d 
241, 270 App.Div. 184, affirmed 68 N. 
E.2d 873, 296 N.Y. 579. 

(3) On recovery of $1,712.—Quest 
V. George A. Bowman, Inc., 64 N.Y. 
S.2d 60. 

(4) On recovery of $1,206, with in- 
terest.—Schanck v. Lehigh Val. R. R., 
52 N.Y.S.2d 491. 

$300 

(1) On recovery of $2,580, where 
the issues of law were simple but 
issues of fact were complicated, 
plaintifYs counsel spent 43 hours in 
office Work, two days in the trial and 
attended court on two other occa- 
sions.—^Aucoin v. Mystic Waste Co., 
D.C.Mass., 65 P.Supp. 672. 

(2) On recovery of $1,647.—^Lewel- 
len V. Hardy-Burlingham Min. Co., 
D.C.Ky., 73 P.Supp. 63. 

(3) On recovery of $336, plus an 
equal amount as penalty.—^Kessler v. 
Cliff Frocks, 67 N.Y.S.2d 107, 271 
App.Div. 890. 

(4) On recovery of $308, and an 
equal amount as liquidated damages. 
—Atkocus V. Terker, 30 N.Y.S.2d 628. 
$250 

(1) On recovery of $1,973.—Gibson 
V. Atlantic Co., D.C.Ga., 63 P.Supp. 
492. 

(2) On recovery of $805.—Green v. 
Riss & Co., D.C.Mo., 45 P.Supp. 648. 
$200 

(1) On recovery of $473, and a 
similar amount as liquidated damag¬ 
es.—Lewis V. Nailling, D.C.Tenn., 36 
P.Supp. 187. 
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been determined with respect to whether they con- being inadequate'^^ or in other instances also involv- 
stituted an abuse of the courfs discretion,'^'^ either as ing discretion as being excessive.*^^ 


(2) On recovery of ?414.—^Morales 
V. Compania Azucarera Del Toa, D.C. 
Puerto Rico, 68 F.Supp. 346. 

$175 

On recovery of $198, and an equal 
amount as liquidated damages, where 
counsel requested a fee of $350 and 
defendaait was not guilty of a will- 
ful, deliberate, or flagrant violation 
of the act.—^Yunher v. Abbye Bm- 
ployment Agency, 32 N.T.S.2d 715. 
$150 

(1) On recovery of $612.—Phelan 
V. Carstens, Linnekin & Wilson, 62 
N.Y.S.2d 214, 187 Misc. 352. 

<2) On recovery of $199, and an 
equal amount as liquidated damages. 
—Magann v. Long’s Baggage Trans¬ 
fer Co., D.C.Va., 39 P.Supp. 742. 

(3) On recovery of $132, and an 
equal amount as liquidated damages. 
—Rigney v. Wilson & Co., D.C.W.Va., 
SI F.Supp. 801. 

<4) On recovery of $103, in view of 
amount of work done and probability 
of appeal.—^Rahgo v. Cities Service 
Oil Co., 33 N.Y.S.2d 42, 177 Misc. 
1059, afflrmed 60 N.Y.S.2d 945, 182 
Misc. 623. 

$185 

On recovery of $456.—Tenaglia v. 
Tully & Di Napoll, D.C.N.Y., 43 F. 
Supp. 814. 

$100 

For Services rendered before ap¬ 
peal, and $50 for Services rendered 
on appeal, on recovery of $423 in 
liquidated damages.—0’Neil v. Brook- 
lyn Sav. Bank, 46 N.T.S.2d 631, 267 
App.Div. 317, afflrmed 56 N.E.2d 259, 
293 N.Y. 666, afflrmed 65 S.Ct 895, 
324 U.S. 697, 89 L.Ed. 1296, rehear- 
ing denied 65 S.Ct 1189, 325 U.S. 893, 
89 L.Ed. 2005. 

$75 

(1) On verdict of $346.—Sermond 
V. Lotz, 47 A.2d 432, 24 N.J.Misc. 182. 

(2) On recovery of $164, and an 
equal amount as liquidated damages. 
—^Fox V. Armour & Co., 33 A.2d 582, 
21 K.J.Misc. 262. 

(3) On recovery of $103, and an 
equal amount as liquidated damages. 
—Clay V. Motor Freight Express, D. 
C.Pa., 52 P.Supp. 948. 

77. Kan.—Sykes v. Dochmann, 132 
P.2d 620, 156 Kan. 223, certiorari 
denied Lochmann v. Sykes, 63 S. 
Ct 1165, 319 U.S. 753, 87 L.Ed. 
1707. 

Blscretloa held not abused 

(1> In general.—^E. C. Schroeder 
Co. V. Clifton, C.C.A.Okl., 153 F.2d 
385, certiorari denied 66 S.Ct. 1351, 

328 U.S. 858, 90 L.Ed. 1629, and 66 
S.Ct 1353, 328 U.S. 858, 90 L.Ed. 
1629, rehearing denied 67 S.Ct. 33, 

329 U.S. 821, 91 L,Ed. 699—B. H. 


Clarke Lumber Co. v. Kurth, C.C.A. 
Or., 152 P,2d 914. 

(2) Award of $1,000 as attorney’s 
fees, in action in which a judgment 
for $13,948.04 was recovered, was 
not unreasonable.—^Agnew v. John¬ 
son, 176 S.W.2d 489, 352 Mo. 222. 

(3) Where total amount of judg- 
ment was $4,938.36, trial court did 
not abuse its discretion in rendering 
an additional judgment against em- 
ployer for attorneys’ fees in the 
sum of $2,000.—Sykes v. Lochmann, 
132 P.2d 620, 156 Kan. 223, certiorari 
denied Lochmann v. Sykes, 63 S.Ct. 
1165. 319 U.S. 753, 87 L.Ed. 1707. 

(4) $7,000 was a reasonable attor- 
ney’s fee where employees recovered 
$18,630.—Skidmore v. John J. Casale, 
Inc., C.C.A.N.Y., 160 P.2d 527. 

(5) In action under Pair Labor 
Standards Act where first attorney 
obtained a default judgment for 
overtime amounting to $823.00 and 
second attorney thereafter represent- 
ed plaintiff, allowance of total fee 
for $751.40 without any attempt to 
allocate it between the attorneys did 
no constitute an abuse of discretion. 
—Ferraro v. Arthur M. Rosenberg 
Co. of New Haven, Conn., C.C.A. 
Conn., 166 F.2d 212. 

78. Fees held inadequate 

(1) Allowance of $100 attorney^s 
fees, to plaintiff in suit in which 
amount of recovery was about $900, 
was increased to $200, in view of 
Services performed.—^Barrineau v. 

; Carolina Milling Co., D.C.S.C., 52 P. 
Supp. 197. 

(2) Award of $750 as fees for 
plaintiffls attorneys in action result- 
ing in recovery of more than $10,000 
was inadequate, and judgment was 
modified by increasing attorney's fees 
to $1,250.—Greenberg v. Arsenal 
Bldg. Corporation, C.C.A.N.Y., 144 P. 
2d 292, afflrmed 65 S.Ct, 895, 324 U.S. 
697, 89 L.Ed. 1296. 

Fees held not ixiadeqixate 

(1) $500 attorney's fees plus $300 

I in event of appeal was not so gross- 
ly inadequate as to constitute an 
I abuse of discretion.—^B. C Schroeder 
Co. V. Clifton, C.C.A.Okl., 153 P.2d 
385, certiorari denied 66 S.Ct. 1351, 
328 U.S.-858, 90 L.Ed. 1629, and 66 S. 
Ct. 1353, 328 U.S. 858, 90 L.Ed. 1629, 
rehearing denied 67 S.Ct. 33, 329 U. 
S. 821, 91 L.Ed, 699. * 

(2) Where $400 allowed as attor- 
ney^s fees exceeded the amount of 
overtime compensation recovered, 
only four witnesses were called in 
the case, and there was practically 
no dispute in the evidence, the fee 
allowed was not inadequate compen¬ 
sation for Services both in District 


Court and on appeal.—^Mid-Continent 
Petroleum Corp. v. Keen, C.C.A.Iow£^ 
167 P.2d 310. 

(3) Where plaintif£’s attorney ob¬ 
tained a judgment for $375.10 in 
municipal court of the city of New 
York and counsel fees of $250, and 
obtained an afflrmance of that judg¬ 
ment after modification of the ap¬ 
pellate term with an additional fee 
of $150, plaintiffls counsel was de¬ 
nied an additional fee for servicee 
in securing an afflrmance in the ap¬ 
pellate division.—Koerner v. Asso¬ 
ciated Linen Laundry Suppliers, 62 
N.Y.S.2d 774, 270 App.Div. 986. 

(4) The allowance of $250 for 
attorney’s fees to employee recover- 
ing $629.72 for overtime compensa¬ 
tion and an equal amount for liqui¬ 
dated damages was not so clearly 
insufficient as to amount to an In- 
justice, but would be increased by 
an additional $250 for Services nec- 
essary in connection with employer*s 
appeal, where allowance was not in- 
tended to cover Services beyond trial 
court.—^Dumas v. King, C.C.A.Ark., 
157 F.2d 463. 

79. Fees held excessive 

(1) Amount award ed as attorney's 
fees was reduced from approximate- 
ly sixty-five per cent of wages re¬ 
covered to an allowance of ten per 
cent of total recovery, in view of 
9 ircumstances.—Piedler v. Potter, 
172 S.W.2d 1007, 180 Tenn. 176. 

(2) Where judgments for two em¬ 
ployees were for $1,030.20 and for 
$1,626.00, and case was a matter of 
first impression, so as to entail 
greater labor in preparation, but 
attorneys for wage and hour division 
aided in preparation of briefs and 
argument of ali preliminary matters 
in the trial court, an aggregate al¬ 
lowance of $750 for attorney's fees 
was excessive, and the most that 
could reasonably have been allowed 
was $450.—^Niehaus v. Joseph Green- 
spon’s Son Pipe Corporation, 164 S. 
W.2d ISO, 237 Mo.App. 112. 

Fees held not ezoessive 

(1) In general.—^Ashenford v. L, 
Yukon & Sons Produce Co., 172 S.W. 
2d 881, 237 Mo.App. 1241. 

(2) Where action was brought in 
behalf of more than fifty separate 
claimants and most of them recov¬ 
ered, award of $750 as attorneys’ 
fees was not objectionably excessive 
notwithstanding aggregate amount 
of overtime compensation and liqui¬ 
dated damages and attorneys' fees 
was $1,295.92.—Mid-Continent Pipe 
Line Co. v. Hargrave. C.C.A.Okl., 129 
F.2d 655. 
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— Damages and Amount of Re- 
covery 

In aetions by an employee under a statute regulat- 
Ing wages or the payment thereof, plaintitf is entitled 
to recover earned wages and any addltiona[ sum or 
penalty provided for by the statute. 

In an action by an employee to enforce a statute 
regulating* wages or the payment thereof, plaintiff 
is entitled to recover any earned wages that may be 
due and owing under, or apart from, the statute, plus 
any additional sum or penalty in so far as the stat¬ 
ute may provide therefor.^O In aetions under the 
Fair Labor Standards Act plaintiff will be granted 
recovery not only for the amount of unpaid mini¬ 
mum wages and overtime compensation due, but also 
for liquidated damages.®^ In an action for earned 
wages brought under a statute providing that, on 
employer’s failure to pay wages on demand on em- 
ployee’s discharge or resignation, the employer shall 


be liable for full wages from the time of such de¬ 
mand until payment or tender of the amount due, 
the employee can recover the statutory penalty only 
up to the date when the employer tendered pay- 
ment.S3 a public employee suing for the difference 
between the wages received and the wages he was 
entitled to at the prevailing rate pursuant to statute 
is entitled to recover only from the time of filing his 
complaint with the proper fiscal officer.ss 

The amount of the recovery granted in an action 
for unpaid minimum wages or overtime wages un¬ 
der a statute providing for minimum and overtime 
wages, such as the Fair Labor Standards Act,^® 
should be in accord with the proof, plaintiff being en¬ 
titled to recover overtime pay under some statutes, 
at the rate of one and one-half times his regular 
hourly rate, for each hour worked in excess of forty 
hours in each week.^® Since the rule that precludes 


80 . La.—Hazel v. Robinson & Young, 
174 So. 105, 187 La. 51. 

81. U.S.—Birbalas v. Cuneo Print- 

ing Industries, C.O.A.Ill., 140 F.2d 
826—Straughn v. Schlumberger 

Well Surveying Corp., D.C.Tex., 
72 P.Supp. 511—Rigney v. Wilson 
& Co., D.C.W.Va., 61 F.Supp. 801— 
Lorber v. Rosow, D.C.Conn., 68 F. 
Supp. 341—Clay v. Motor Freight 
Express, D.C.Pa., 62 F.Supp. 948— 
Cushway v. Stork Englneering Co., 
D.C.Mich., 51 F.Supp. 668, afflrmed 
C.C.A., 142 F.2d 463—Cohn v. Dec- 
ca Distributing Corporation, D.C. 
Pa., 50 F.Supp. 270—Klotz v. Ip- 
polito, D.C.Tex., 40 F.Supp. 422— 
Morgan v. Atlantic Coast Line R. 
Co., D.C.Ga., 32 F.Supp. 617, 

111.—Orminski v. Hyland Elee. Sup- 
ply Co., 62 N.E.2d 14, 326 Ill.App. 
392. 

N.Y.—Cassone v. Wm. Edgar John 
& Associates, 57 N.Y.S.2d 169, 185 
Misc. 573—Mabee v. White Plains 
Pub. Co., 41 Isr.Y.S.2d 534, 180 Misc. 
8, reversed on other grounds 45 
N.Y.S.2d 479, 267 App.Div. 284, 

affirmed 58 N.B.2d 520, 293 N.Y. 
781, motion denied 60 N.E.2d 848, 
294 N.Y. 701, reversed on other 
grounds 66 S.Ct. 511, 327 U.S. 178, 
90 L.Ed. 607—Hewlett v. Del Baiso 
Const. Corporation, 40 N.Y.S.2d 
224, 179 Misc. 856, reversed on 
other grounds 43 N.Y.S.2d 650, 180 
Misc. 81, appeal denied Hewlett v. 
Del Baiso & Sprague, 44 N.Y.S.2d 
587, 266 App.Div. 922—Quest v. 
George A. Bowman, Inc., 64 N.Y.S. 
2d 60—Schneider v. Sports Vogue, 
35 N.Y.S.2d 341. 

Liquidated damages on violation of 
Fair Labor Standards Act see su¬ 
pra § 151 (34). 

SettlexuexLt not at Issne 
In action against employer for al- 

leged violation of Fair Labor Stand¬ 


ards Act, court refused to allow- 
double damages to employees under 
prior settiement between parties, 
where such settiement was not at 
issue in the action, and no claims 
for such damages were made until 
court was ready to write opinion on 
issues submitted.—Anderson v. Mt. 
Clemens Pottery Co., D.C.Mich., 60 
F.Supp. 146, reversed on other 
grounds, O.C.A., Mt. Clemens Pot¬ 
tery Co. V. Anderson, 149 P.2d 461, 
reversed on other grounds 66 S.Ct. 
1187, 328 U.S. 680, 90 L.Ed. 1515, re- 
hearing denied -67 S.Ct. 25, 329 U.S. 
822, 91 L.Ed. 699. 

82. La.—Neeley v. Magnolia Gas 
Co., 131 So. 589, 15 La.App. 224— 
Whitehead v. B. J. Deas Co., 118 
So. 856, 9 La,App. 47. 

Sufflclency of tender of wages 

Discharged employee was entitled 
to recover earned wages, with statu¬ 
tory penalties, for nonpayment there¬ 
of, only until date of tender of wages 
earned, not until date of payment or 
tender of both wages and penalties. 
—Hazel V. Robinson & Young, 174 
So. 105, 187 La, 51. 

Xmproper demand 

Defendanfs tender of correct 
amount due under employment con- 
tract after repeated demands for 
greater sum vras held not to subject 
defendant to statutory penalties for 
time between first demand and ten¬ 
der.—Duke V. Ford, Bacon & Davis, 
138 So. 675, 19 La.App. 27. 

83. N.Y.—^Kaufman v. City of New 
York, 61 N.Y.S.2d 779. 

Filing of complaint as condition 
precedent to employee's right of 
action see supra S 160 (3). 

84. Ky .—Wn W. Mac Co. v. Teague, 
180 S.W.2d 387, 297 Ky. 475. 

85. U.S.—Cohn v. Decca Distribut- 
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ing Corporation, D.C.Pa., 50 F. 
Supp. 270. 

N.Y.—Easley v. Edgord Realty Corp., 
59 N.Y.S.2d 241, 270 App.Div. 184, 
affirmed 68 N.E.2d 873, 296 N.Y. 
679. 

Terdlct held not excesslve 
In action under Fair Labor Stand¬ 
ards Act to recover for unpaid mini¬ 
mum wages and overtime, even if 
there was evidence that plaintiff per- 
formed certain duties on purely in- 
trastate business, verdict vrould not 
be set aside as grossly excessive be- 
cause exact time spent by plaintiff 
in acting as watchman for goods in 
interstate commerce could not be 
separated from time spent in such 
duties as to intrastate commerce.— 
Ashenford v. L. Yukon & Sons Pfod- 
uce Co., 172 S.W.2d 881, 237 Mo.App. 
1241. 

SrroneotiB computation by employea 
"When an employee sues for re¬ 
covery of overtime compensation and 
liquidated damages under the Fair 
Labor Standards Act and in his 
complaint States the total amount 
claimed and it develops that the 
employee's computations were made 
on a mistaken and erroneous basis, 
and where there is no surprise so 
far as employer is concemed, court 
may allow recovery within amount 
claimed, computed on proper and 
correct basis.—Keen v. Mid-Conti- 
nent Petroleum Corp., D.CIowa, 63 
F.Supp. 120, affirmed, C.C.A., Mid- 
Continent Petroleum Corp. v. Keen, 
157 P,2d 310. 

86. U.S.—Lorber v. Rosow, D.C. 

Conn., 58 P.Supp. 341. 

111.—Orminski v. Hyland Elee. Sup- 
ply Co.. 62 N.E.2d 14, 326 IlLApp. 
392. 

N.Y.—Quest V. George A. Bowman, 
Inc., 64 N.Y.S.2d 60. 
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the recovery of uncertain and speculative damages 
applies only to situations where the fact of damage 
is itself uncertain, as discussed in Damages § 28, re¬ 
covery under the Fair Labor Standards Act will not 
be precluded where the uncertainty lies only in the 
amount o£ damages arising from the statutory vio- 
lation by the employer.^*^ It has been held that col¬ 
lective bargaining agreements under which em- 
ployees received wage increases should not be con- 
sidered in mitigation of damages.^s 

Interesi, The general rules governing the allow- 
ance of interest as damages in civil actions have been 
held to apply in actions to enforce statutes regulat- 
ing wages or the payment thereof, in the absence of 
provisions in the statute to the contrary.89 Since 
the purpose of the provision of the Fair Labor 
Standards Act allowing liquidated damages was to 


graiit compensation for delay in payment of sums 
due under the act,^® an employee who obtains a judg- 
ment for unpaid minimum or overtime wages and 
liquidated damages under the act is not entitled to 
interest on the amount so recovered.^^ However, 
the judgment itself will bear interest at the legal rate 
from the date of the judgment until it is paid.92 

Crcdits or deductions. In determining the amount 
of recovery to be awarded, the employer is entitled 
to be credited with payments made which the em- 
ployee's claim has not recognized;93 and it has been 
held that in an action under the Fair Labor Stand¬ 
ards Act the amount of such payments should be 
deducted from the amount of wages due before any 
calculation of the additional amount as liquidated 
damages,although it has also been held that the 
deduction should be made from the combined total 


Computing regular hourly rate see 
supra § 151 (26). 

87. XT.S.—^Anderson v. Mt. Clemens 
Pottery Co., Mich., 66 S.Ct. 1187, 
328 U.S. 680, 90 Ii.Ed. 1515, re- 
hearing denied 67 S.Ct. 25, 329 U. 
S. 822, 91 L.Ed. 699. 

Xlmployeir keeping itiadeotuate records 
Where employer sued for unpaid 
minimum wages or unpaid overtime 
compensation has kept inadequate 
records, and employee has produced 
sufdcient evidence to show amount 
of Work for which employee was not 
properly compensated as a matter of 
just and reasonable inference, the 
rule precluding recovery of uncer¬ 
tain and speculative damages does 
not prevent the awarding of damages 
to employee.—Anderson v. Mt. Clem¬ 
ens Pottery Co., supra. 

88. XT.S.—Skidmore v. John J. Ca- 
sale, Inc., D.C.N.T., 66 P.Supp. 282. 

89. Wash.—Ferber v. Wisen, 82 P. 
2d 139, 195 Wash. 603. 

Pexlod for wliLch allowed 

(1) In action by hotel waitresses 
to recover wages due under Minimum 
tVage Law, where none of the par¬ 
ties supposed that anything was due 
during the course of the employ- 
ment, and waitresses made excessive 
deraands for wages, allowing inter¬ 
est from the date of judgment only 
was not error.—Ferber v. Wisen, su¬ 
pra. 

(2) In an action for the difCerence 
between wages received and wages 
at the prevailing rate, pursuant to 
statute, laborers were entitled to in¬ 
terest from date of original deter- 
minations by city comptroller of 
back wages due such laborers, not- 
withstanding absence of provision in 
statute for allowance of interest on 
back wages found due,—Giannettino 
V. McGoldrick, 66 N.E.2d 57, 295 N.Y. 
208. 


90. U.S.—Fletcher v. Grinnell Bros., 
D.C.Mich., 64 F.Supp. 778. 

Allowance of interest on Interest 
To allow stich recovery would have 
effect of giving employee double 
compensation for damages arising 
from delay in payment and would 
tend to produce undesirable resuit 
of allowing interest on interest.— 
Brooklyn Sav. Bank v. 0’Neil, N.Y., 
65 S.Ct. 895, 324 U.S. 697, 89 L.Ed. 
1296, rehearing denied 65 S.Ct. 1189, 
325 U.S. 893, 89 L.Ed. 2005—Dize v. 
Maddrix, 65 S.Ct. 895, 324 U.S. 697, 
89 L.Ed. 1296—^Arsenal Bldg. Corp. 
V. Greenherg, 65 S.Ct. 895, 324 U.S. 
697, 89 L.Ed. 1296. 

91. U.S.—Brooklyn Sav. Bank v. O*- 
Neil, N.Y., 65 S.Ct. 895, 324 U.S. 
697, 89 L.Ed. 1296, rehearing de¬ 
nied 65 S.Ct. 1189, 325 U.S. 893, 89 
L.Ed. 2005—Dize v. Maddrix, 66 
S.Ct. 895, 324 U.S. 697. 89 L.Ed. 
1296—^Arsenal Bldg. Corp. v. 
Greenberg, 65 S.Ct. 895, 324 U.S. 
697, 89 L.Ed. 1296—J. F. Pitzgerald 
Const. Co. v. Pedersen, N.Y., 65 
S.Ct. 892, 324 U.S. 720, 89 L.Ed. 
1316—Beli V. Block, C.C.A.Ky., 152 
P.2d 962—Kreeft v. R. W. Bates 
Piece Dye Works, C.C.A.N.T., 150 
P.2d 818—Phillips v, Star Overall 
Dry Cleaning Laundry Co., C.C.A. 
N.Y., 149 P.2d 416, certiorari de¬ 
nied AU Service Laundry Corp. v. 
Phillips. 66 S.Ct. 677, 327 U.S. 780, 
90 L.Ed. 1008, rehearing denied 
66 S.Ct. 815, 327 U.S. 817, 90 L.Ed. 
1040—Colquette v. Crossett Lum- 
ber Co., C.C.A.Ark., 149 P.2d 116 
—Keen v. Mid-Continent Petroleum 
Corp., D.C.Iowa, 63 P.Supp. 120, 
affirmed, C.C.A., Mid-Continent Pe¬ 
troleum Corp. v. Keen, 167 F.2d 
310. 

N.Y.—Capema v. Williams-Bauer 
Corp., 67 N.Y.S.2d 254, 185 Misc. 
687, affirmed 58 N.Y.S.2d 876, 186 
Misc. 27—Creno v. Caruso Prod¬ 
ucts Co., 60 N.Y.S.2d 134—^Avena 
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V. Metropolitan Life Ins. Co., 66 
N.Y.S.2d 413. 

Xn same early ca^es, interest was 
allowed. 

U.S.—Lorber v. Rosow, D.C.Conn., 58 
F.Supp. 341—Rigopoulos v. Ker- 
van, D.C.N.Y., 63 P.Supp. 829, con- 
forming to C.C.A., 140 F.2d 506, 
151 A.L.R. 1126. 

N.Y.—Schanck v. Lehigh Val. R. R., 
62 N.Y.S.2d 491—Schneider v. 
Sports Vogue, 35 N.Y.S.2d 341. 

92. U.S.—Keen v. Mid-Continent 
Petroleum Corp., D.C.Iowa, 63 F. 
Supp. 120, affirmed, C.C.A., Mid- 
Continent Petroleum Corp. v. Keen, 
157 P.2d 310. 

93. U.S.—Morgan v. Atlantic Coast 
Line R. Co., D.C.Ga., 32 P.Supp. 
617. 

Reaso-nable cofft of facllltles fur¬ 
ni shed 

While wages, under the statute, 
Include the reasonable cost, as deter- 
mined by the administrator, of fur- 
nishihg the employee with hoard, 
lodging, or other facilities, if such 
facilities are customarily furnished, 
where employer did not apply to ad¬ 
ministrator for a determination of 
reasonable cost of furnishing em¬ 
ployee with facilities, such as ice 
water, transportation, llving quar- 
ters and fuel, in employee^s action 
for recovery of back wages employer * 
could not claim credit for reasonable 
cost of furnishing such facilities.— 
Morgan v. Atlantic Coast Line R. 
Co., supra. 

94. U.S.—Bumpus v. Continental 
Baking Co., C.C.A.Tenn., 124 F.2d 
649, 140 A.L.R. 1258, certiorari de¬ 
nied Continental Baking Co. v. 
Bumpus, 62 S.Ct. 1306, 316 U.S. 
704, 86 L.Ed. 1772—Corey v. De- 
troit Steel Corporation, D.C.Mich., 
52 F.Supp. 138. 

N.Y.—^Hewlett v. Del Balso Const. 
Corporation, 40 N.T.S.2j(i 224, 179 



56 C.J.S. 


MA8TER AND SERVANT 


§ 160(13) 


after the wages and liquidated damages have been 
computed.^5 While it has been held that a bonus 
paid to the employee should be treated as an ad- 
vance on the additional wages due the employee, 
it has also been held that an employer’s Hability for 
additional compensation cannot be charged against 
such bonus,97 

§ 160(13). Criminal Prosecutions 

Except In so far as the specific statute may other- 
wlse provide, the general rules of criminal procedure 
apply in prosecutions for offenses against statutes reg- 
ulating wages or the payment thereof. 

Offenses against statutes regulating wages or the 
payment thereof and providing for criminal liability 


for their violation should be prosecuted under, and 
in accordance with, the general rules of criminal pro¬ 
cedure and the provisions of the statute.^ s Attor- 
neys of the administrator of the wage and hour di- 
Vision do not have the power or duty to institute and 
prosecute criminal prosecutions for violation of the 
Fair Labor Standards Act;99 and, likewise, a state 
administrative official, even though authorized by 
the administrator to investigate the employer^s busi- 
ness, lacks the authority to prosecute an employer 
for violation of the act.^ 

Indictmcnt or Information, In criminal prosecu¬ 
tions for violations of statutes regulating wages and 
the payment thereof,2 such as the Fair Labor Stand¬ 
ards Act,2 or statutes penalizing the failure to pay 


Misc. 856, reversed on other 
grounds 43 N.T.S.2d 650. 180 Misc. 
81, appeal denied Hewlett v. Del 
Balso & Sprague, 44 N.T.S.2d 587, 
266 App.Div. 922. 

Payment on release 
Where fifty dollars was paid em¬ 
ployee and inserted in release on his 
discharge to cover any overtime em¬ 
ployee had worked in excess of flfty- 
four hours per week as provided in 
contract of employment, and there- 
after district court found that em¬ 
ployee was entltled to one hundred 
sixteen dollars and six cents for 
overtime In excess of fifty-four 
hours per week under Fair Labor 
Standards Act, which overtime had 
not been reported to employer, dis¬ 
trict court properly deducted the 
lifty dollars already paid and then 
allowed a like sum as liquidated 
damages under the act, as against 
employee’s contention that district 
court should have first doubled the 
one hundred sixteen dollars and six 
cents and then deducted the flfty dol¬ 
lars.—Bergschneider v. Peabody Coal 
Co., C.C.A.I11., 142 F.2d 784. 

Straight time paid for overtime work 
Where employee had received for 
each week straight time pay at regu- 
lar rate for each hour worked, in- 
cluding hours over forty, he was en- 
titled to recover one-half regular 
rate for each hour worked over 
forty.—^Lorber v. Rosow, D.C.Conn., 
58 F.Supp. 341. 

95. IT.S.—Harrington v. Empire 

Const Co., D.C.Md., 71 F.Supp. 324 
—Barrineau v. Carolina Milling 
Co., D.C.S.C., 52 F.Supp. 197. 

90. N.T.—Kaufman v. City of New 
York, 61 N.Y.S.2d 779. 

Aetion for prevailing wage 
As respeets amount recoverable in 
action for difCerence between wages 
received and prevailing rate, cost of 
living bonus was to be treated as 
advance on account of prospective 
wage differentials.—^Kaufman v. City 
of New York, supra. 


97. 111.—^Winer v. Eckerling, 55 N. 
E.2d 876, 323 Ill.App. 421. 

Action for overtime compensation 
Where employer paid employee a 
bonus it belonged to him, and a lia¬ 
bility assessed against employer un¬ 
der the Fair Labor Standards Act for 
unpaid overtime compensation could 
not be charged against bonus.— 
Winer v. Eckerling:, supra. 

98. Cal.—Bx parte Samaha, 19 P.3d 
839, 130 CaLApp. 116. 

Criminal liability under Fair Labor 
Standards Act see supra $ 151 
<S4). 

TTnder statutes as to time of payment 

(1) Prosecution for failure to pay 
discharged employees’ wages may 
be maintained without civil judg- 
ment having been obtained against 
employer.—Ex parte Samaha, 19 P. 
2d 839, 130 CahApp. 116. 

(2) Even though a provision of 
the law gives an employer who is 
unable to pay the wages as required 
a period of time within which he 
may comply with an alternative re- 
quirement, an indictment may be 
returned before the expiration of 
such time when it is alleged that 
the employer Was able to pay as 
required by the statute.—Common- 
wealth v. Hillside Coal Co., 58 S.W. I 
441, 109 Ky. 47, 22 Ky.L. 559—39 
C.J. p 229 note 99. 

TTnder anti-tlpping statute 
Where a statute in one sentence 
imposes a penalty on the company, 
its manager, offlcer, or agent in 
charge, for allowing a tip to be giv- 
en, and in a succeeding sentence im¬ 
poses a penalty for failure to post 
a notice of the act only on the com¬ 
pany, an indictment against a man¬ 
ager for failure to post the act can¬ 
not be upheld.—State v. Angelo, 68 
So. 918, 109 Miss. 624, Ann.Cas.l918D 
237. 

99. U.S.—Connecticut Importing 
Co. V. Perkins, D.C.Conn., 35' F. 
Supp. 414. 


The word “Utigation,” as used In 
the Fair Labor Standards Act pro¬ 
viding that the administrator may 
at his option appoint attorneys who 
may represent the administrator in 
any "litigation" which he may bring 
under certain sections of the act 
and that ali such “litigation"' is sub- 
ject to direction and controi of the 
attorney general, refers to civil ac- 
tions and not to criminal proceed- 
ings.—Sunshine Mining Co. v. Car- 
ver, D.C.Idaho, 34 F.Supp. 274. 
National ZndnstriaI Recovery Act 
A code is enforceable under the 
National TJidustrial Recovery Act 
only by suit in equity to restrain vio¬ 
lations and by criminal prosecutions, 
which only the United States dis- 
I trict attorneys can institute.—Car- 
mody V. L. L. Coryell 011 Co., 276 N. 

I W. 383, 133 Neb. 661. 

1. U.S.—Connecticut Importing Co. 
V. Perkins, D.C.Conn., 35 F.Supp. 
414. 

2. U.S.—U. S. V. Caxbone, D.C.Mass., 
56 F.Supp. 343. 

Pa.—Commonwealth v. Mulier, 31 Pa. 

Dist. & Co. 372, 39 Lack.Jur. 55. 
Minimum wage law as to pnblic 
Works 

Ariz.—Borderland Const Co. v. State, 
68 P.2d 207, 49 Ariz. 523. 

Xick-Back Act 

Indictments charging defendants 
with violating the so-called Kick- 
Back Act, which failed to charge that 
defendants were either employees or 
persons alleged to have been vested 
by the employer wuth power to fix 
and terminate the employer-employee 
status, were insuiHcient.—U. S. v. 
Carbone, D.C.Mass., 56 F.Supp. 343. 

Statute requizing bond for payment 
of wages 

Ind.—Bell v. State, 27 N.E.2d 362, 217 
Ind. 323. 

3. U.S.—U. S. V. Dasher, D.C.Pa., 51 
F.Supp. 805. 
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wages, or to pay by a specified tiine,^ the indictment, 
Information, or otlier form of accnsation should be 
so drawn as to charge an offense under the act, and 
must allege distinctly ali the essential requisites that 
constitute the offense, so as to apprise accused of 
the nature of the charge against him.5 However, 
the indictment or Information need not allege im- 
material matters;® nor need it allege matters of 
evidence,'^ although under a motion for a bili of 
particulars some evidentiary matter may be re- 


quired to enable defendants to prepare their de¬ 
fenses more readily.® It has been held that the in¬ 
dictment does not have to negative matters of de¬ 
fense.® 

In accordance with the rules relating to issues, 
proof, and variance in criminal prosecutions gener- 
ally, the prosecution must prove every element of the 
offense alleged and all other material allegations of 
the indictment, Information, or complaint,^® but need 


Xndictmeuts or informations held suf¬ 
ficient 

(1) In general,—U. S. v. Barr & 
Bloomfield Shoe Mfg. Co., D.C.N.H., 
35 F.Supp. 75. 

(2> Indictments charging viola- 
tlon in the production or sale of com- 
modities for transmission in inter¬ 
state commerce were sufficient, not- 
withstanding indictments did not 
charge that the defendants were en- 
gaged in interstate commerce.—U. S. 
V. Walters Lumber Co-, D.C.Pla., 32 
F.Supp. 65. 

4w Cal.—Ex parte Trombley, App., 

178 P.2d 510, review denied 178 P. 

2d 513. 

Accusatlous held suflicieut 

(1) In general.—Ex parte Sears, 30 
P.2d 571, 137 CalApp. 308—Sears v. 
Superior Court in and for Calaveras 
County, 24 P,2d 842, 133 Cal.App. 704. 

(2) Allegations in complaint in 
misdemeanor prosecution for failure 
to pay wages in violation of labor 
code, that defendant had ability to 
pay wages which were owing to, and 
were demanded by, employee who 
quit, and that defendant refused to 
pay with intent to delay and defraud 
employee, were sufficient to confer 
Jurisdiction on justice court, not- 
withstanding absence of allegation 
that defendant falsely denied amount 
or validity of wage claim or that 
wage was due.—Ex parte Trombley, 
178 P.2d 510, review denied 178 P.2d 
513. 

(3) Count of complaint alleging 
that entployer on certain date con- 
tinued to employ one or more work- 
ers in and about a sawmill without 
maintaining semimonthly or two 
monthly pay days, and particularly 
without paying such employees in 
full for their Services for previous 
semimonthly period on or before 
such date, and count of complaint 
alleging that employer failed to post 
and fceep posted in a conspicuous 
place at place of employment or else- 
where where employees could see it, 
or at Office or nearest agency for 
pasmaent kept by employer, any no¬ 
tio© specifying any regular pay day 
or pay days, was held su£lciently to 
allege violation of provisions of 
semimonthly pay day law.—Ex parte 


Moffett, 64 P.2d 1190, 19 Cal.App.2d 

7. I 

Accusatiou held insufficient 

A complaint in an action for a vio¬ 
lation of such a statute which fails 
to allege that the wages were due 
at the time when, it is alleged, de¬ 
fendant neglected to pay them, is 
fatally defective.—Commonwealth v. 
Dunn, 49 N.E. 110, 170 Mass. 140. 

5, U.S.—U. ‘S. V. Basher, D.C.Pa., 51 
F.Supp. 805—U. S. V. F. W. Darby 
Lumber Co., D.C.Ga., 32 F.Supp. 
734, reversed on other grounds 61 
S.Ct 451, 312 U.S. 100, 657, 85 L. 
Ed. 609, 132 A.L.R. 1430. 
e. U.S.— u. s. V. Southern Advance 
Bag & Paper Co., D.C.La., 46 P. 
Supp. 105, affirmed, C.C.A., South¬ 
ern Advance Bag &. Paper Co. v. U. 
S., 133 F.2d 449. 

ludictmeut ox iuformatiou held suffi¬ 
cient 

An indictment charging violations 
of Fair Labor Standards Act, in that 
defendants transported pulpwood 
produced for interstate commerce 
and in the production of which pro- 
ducers paid employees substandard 
wages, was sufficient without an al¬ 
legation that defendants caused the 
transporting and delivering through 
others, or whether by rail or truck. 
—U. S. V. Southern Advance Bag & 
Paper Co., D.C.La., 46 F.Supp. 105, 
affirmed, C.C.A., Southern Advance 
Bag Paper Co. v. U. S., 133 F.2d 
449. 

7. U.S.—U. S. V. Southern Advance 
Bag & Paper Co., D.C.La., 46 P. 
Supp. 105, affirmed, C.C.A., South¬ 
ern Advance Bag & Paper Co. v. U. 
S., 133 F.2d 449. 

Paliure to set forth xiames of em- 
ployees 

Counts of indictment charging ac¬ 
cused with violations of the Fair 
Labor Standards Act were not de- 
murrable for failure to set forth the 
names of employees deprived of 
proper w-age payments.—U. S. v. 
Dasher, D.C.Pa., 51 F.Supp. 805—U. 
S. V. Southern Advance Bag & Pa¬ 
per Co., D.C.La., 46 F.Supp. 105, af- 
firmed, C.C.A., Southern Advance Bag 
& Paper Co. v. U. S., 133 F.2d 449. 

8. U.S.—U, S. V, Southern Advance 
Bag & Paper Co., D.C.La, 46 P. 

[ Supp. 105, affirmed, C.C.A., South- 
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ern Advance Bag & Paper Co. v, 
U. 'S., 133 P.2d 449. 

Szteut to which motlou grauted 
Where indictment charged viola¬ 
tions of Fair Labor Standards Act, 
in that defendants transported pulp¬ 
wood produced for interstate com¬ 
merce, and in the production of 
which producers paid employees sub¬ 
standard wages, defendamts’ motion 
for bili of particulars would be 
granted to extent of requiring giving 
of names of contractors or sellers 
who produced pulpwood, but govem- 
ment would not be required to give 
names of all employees who alleged- 
ly received substandard wages.—U. 
S. V. Southern Advance Bag & Paper 
Co., D.C.La., 46 F.Supp. 105, affirmed, 
C.C.A., Southern Advance Bag & Pa¬ 
per Co. V. U. S., 133 P.2d 449. 

9. Ky.—Commonwealth v. Reiinecke 
Coal Min. Co., 79 S.W. 287, 117 Ky. 
885, 25 Ky.L. 2027. 

Employee'8 preseuce, or demaud for 
wages 

Under a proviso that, if at any 
time of payment any servant or em¬ 
ployee shall be absent from his place 
of labor, he shall be entitled to such 
payment at any time thereafter on 
demand, the indictment need inot al¬ 
lege employee’s presence, or if ab¬ 
sent, his demand for wages on t*e- 
turn, since indictment need not al¬ 
lege a state of facts which may be 
relied on as a defense.—Common¬ 
wealth V. Reinecke Coal Min. Co., su¬ 
pra 

10. N.T.—People, om Complaint of 
Falzia, v. Meyer, S 2^.T.S.2d 870, 
167 Misc. 287. 

TTnder kick-back statute 
In prosecution for violation of 
“kick-back'* statute, even though 
wage agre ement allegedly violat ed 
need not recite that wages consti¬ 
tute the prevailing rate, mere show- 
ing that agreement specifies a par- 
ticular rate and that a “kick-back" 
was received is not sufficient, and 
prevailing rate of wages must be 
proved.—People, on Complaint of 
Falzia, v. Meyer, supra. 

Kotice of violation 
Employer’s conviction for violating 
act requiring biweekly payment of 
wages was held reversible error on 
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not prove immaterial or unnecessafy xiiatter.ii 

Evidence. In accordance with general rules in 
critninal prosecutions, as discussed in Criminal Law 
§§ 566-599, presumptions and inferences arising 
from the facts and circumstances of the case will be 
indulged and the burden is on the prosecution to 
establish the existence of each of the essential ele- 
ments of the offense charged.13 In order to be ad- 
missible, the evidence offered must be competent, 
relevant, and material to the issues involved.^4 xhe 
prosecution must establish beyond a reasonable doubt 
the guilt of one accused of a violation of a statute 


regulating wages or the payment thereof,i5 such as 
the Fair Labor Standards Act,i® statutes penalizing 
the failure to pay wages, or to pay by a specified 
time,17 statutes providing for the payment o-f pre- 
vailing wages to public employees or employees on 
public Works,is or statutes prohibiting a kick-back, 
rebate, or refund of wages.i^ 

Triak Where accused is charged with specific vi- 
olations of a statute regulating \vages or the pay¬ 
ment thereof, he is entitled to be tried only for those 
offenses.20 AU the material facts and circumstances 
should be considered and immaterial matters 


failing te prove notice of violation to 
employer.—State v. Douglas, 141 A. 
501, 6 N.J.Misc. 439. 

11, U.S.—U. S. V. Ewald Iron Co., 
D.C.Ky., 67 F.Supp. 67. 

ITnder Fair liabor Standards Act 
Proof that violation of Fair Labor 
ptandards Act was committed with a 
bad purpose is unnecessary to estab¬ 
lish a ‘'willfur* violation in view of 
femedial nature of act and public 
policy which it embodies, but a 
‘‘WillfuI” violation denotes an inten- 
tiQual and voluntary commission of a 
wrongful act.—U. S. v. Ewald Iron | 
Co., supra. 

12. U.S.—U. S. V. Ewald Iron Co., 
supra. 

Overtime worlced 

Lack of accurate records of hours 
per week actually worked by em¬ 
ployees in defendanfs iron furnaces 
and mills produced a reasonable in- 
Jerence that all employees named in 
.counts of Information charging will- 
ful making of false reports of hours 
,of work had engaged in activities 
constituting work of which defend¬ 
ant as employer received the benefits 
.and for which defendant did not 
compensate the employees in accord- 
.ance with provisions of Fair Labor 
Standards Act—U. S. v. Ewald Iron 
.Co., supra. 

-13. y.S.;—^U. S. V. Southern Advance 

Bag & Paper Co., D.C.La., 46 F. 
Supp. 105, afflrmed Southern Ad- 
.vapce Bag & Paper Co. v. U. S., 
•;L3‘3 P.2d 449. 

^-roductiou of goods for Interstate 
commerce 

■U.S.—U. s. V. Southern Advance Bag 
& Paper Co., D.C.La., 46 F.Supp. 
105, afflmqLed, C.C.A., Southern Ad¬ 
vance Bag }fe Paper Co. v. U. S., 133 
F.2d 449. 

14. U.S.—Xr. S. v. Modern Reed & 

Rattan Pp.," C.C.A,N.T., 159 F.2d 
656. 

Cal.—People v. Porter, 288 P. 22, 107 
Cal.App.Supp. 782. 

Svidence held admlsslble 
U.S.—Darby v.'U. S., C.C.A.Ga., 132 
P.2d 928—Florida Fruit & Produce 
y. U. Bu g.P.A.^^^ ;17 P.2d 506. 


Evidence held inadmissible 

(1) Under the provision of the 
Fair Labor Standards Act that no 
person shall be imprisoned except 
for an offense committed after the 
conviction of such person for a prior 
offense under the act, evidence of a 
former conviction is not admissible, 
since it is no part of the specific of¬ 
fense but is only a matter for the 
consideration of the Judge in impos- 
Ing the sentence.—^U. S. v. Modem 
Reed & Rattan Co., C.C.A.N.T., 159 
P.2d 656. 

(2) Ijn prosecution of employer for 
violation of minimum wage law, re- 
jection of testimony of highway 
commission’s employee as to con- 
struotion of classiflcations made by 
commission, offered to show lack of 
intent to violate law, was held prop- 
er, on ground that intent was imma¬ 
terial and such construction of clas- 
sificatioins was made after commis¬ 
sion of act charged.—Borderland 
Const. Co. V. State, 68 P.2d 207, 49 
Ariz. 523. 

15. Ind.—Bell v. State, 27 N.E.Zd 
362, 217 Ind. 323. 

Evidence held sufficient 
N.Y.—People, on Information of Sie- 
gel, v. Weingrad, 26 N.Y.S.2d 841. 
Evidence held insufficient 

(1) In general.—Bell v. State, 27 
N.B.2d 362, 217 Ind. 323. 

(2) To sustain conviction for vio- | 
lation of statute prohibiting receipt 
or acceptance of gratuities by agent 
under agreement to act in some par- 
ticular manner in relation to busi- 
ness of Principal, employer or mas- 
ter.—People v. Graf, 24 N.Y.S.2d 683, 
261 App.Div. 188. 

16. U.S.—U. S. V. Southern Advance 
Bag & Paper Co., D.C.La., 46 F* 
Supp. 105, afflrmed Southern Ad¬ 
vance Bag «fe Paper Co. v. U. S., 
133 P.2d 449. 

Evidence held sufficient 

(1) In general.—^Hertz Drivurself 
Stations v. U. S., C.C.A.Mo., 150 F.2d 
923—Southern Advance Bag & Paper 
Co. V. U, S., C.C.A.La„ 133 F.2d 449. 

(2) To Show overtime work.—^U. S. 
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Ewald Iron Co., D.C.Ky., 67 F. 
Supp. 67. 

(3) To sustain conviction for vio- 
lating provision prohibiting dis- 
charge of employee because of-filing 
of complaint for violation of the act. 
—Meek v. U. S., C.C.A.Tenn., 136 F. 
2d 679. 

Evidence held insufficient 
U.S.—U, S. v. Ewald Iron Co., D.C. 
Ky., 67 F.Supp. 67, 

17. Evidence held sufficient 

Cal.—Ex parte Samaha, 19 P.2d 839, 
130 Cal.App. 116, 

Evidence held insufficient 
N.Y.—People v. Gerhardt, 31 N.Y.S. 
2d 34, 263 App.Div. 742—People v. 
Grass, 11 IT.Y.S.ad 803, 257 App. 
Div. 1. 

18. N.Y.—People v. Herson, 8 N.Y, 
S.2d 887, 255 App.Div. 645, reargu- 
ment denied People v. Abisror, 10 
N.Y.S.2d 677, 256 App.Div. 932, re- 
versed on other grounds People v. 
Friedlander, 21 N.E.2d 498, 280 N. 
Y. 437, motion denied 22 N.B. 873, 
2S1 N.Y. 678. 

Evidence held sufficient 
N.Y.—People v. Herson, 8 N.Y.S.2d 
887, 255 App.Div. 645, reargumefnt 
denied People v. Abisror, 10 N.Y.S. 
2d 677, 256 App.Div. 932, reversed 
on other grounds People v, Fried- 
lander, 21 N.E.2d 498, 280 N.Y. 437, 
motion denied 22 N.B.2d 873, 281 
N.Y. 678. 

19. Evidence held sufficient 

(1) In general.—People, on Com¬ 
plaint of Falzia, v. Meyer, 3 N.Y.S. 
2d 870, 167 Misc. 287. 

(2) To establish a prima facie 
case.—People, on Complaint of Rab- 
inowitz, V. Desowitz, 2 N.Y.S.2d 87, 
166 Misc. 1. 

Evidence held insufficient 
N.Y.—People v. Lofaro, 10 N.Y.S.2d 
745, 256 App.Div. 1001, 

Wash.—State v. Carter, 142 P.2d 403, 
18 Wash.2d 590. 

20. U.S,—U. S. V, Modem Reed & 
Rattan Co., C.C.A.N.Y., 159 P.2d 
656. 

21. U.S.—U. S. V. Ewald Iron Co., D. 
C.Ky., 67 F.Supp. 67. 
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need not be determined.22 Where tlie evidence is 
conflicting or doubtful, questions of fact ordinarily 
are for the jury,23 under proper instructions by the 
court24 

Sentence and piinishmcnt, Where the penalty or 
punishment for a violation o£ a statute regulating 
wages or the payment thereof is prescribed by the 
statute itself, such prescription is controlling,25 and 
provisions for punishment of crimes generally are 
inapplicable.26 Under the provision of the Fair La¬ 


bor Standards Act to that effect, no person is to be 
imprisoned under the act except for an offense com- 
mitted after the conviction of such person for a prior 
offense under the act, 27 and a former conviction is a 
matter for the consideration of the judge alone, in 
imposing sentence but it has been held that an 
imprisonment cannot be imposed except in those cas¬ 
es where a second offense has not only been commit- 
ted, but where the indictment or information charg- 
es the fact.29 


IIL MEDIOAL, SURG-IOAL, AND HOSPITAL ATTENTION; RELIEP FC71TDS 


§ 161. Medical or Surgical Attendance 

An employer’s duties and liabilities in connection 
with supplying its employees with medical attention 
are discussed infra §§ 162-166. 

Examine Pocket Parts for later cases. 

§ 162. - Duty of Employer in General 

In the absence of statute or contract an employer 


IS not required to supply medical Services to Its em^ 
ployees except in an emergency where it is imperatively 
demanded to save Ilfe or serious injury. 

In the absence of a statutory or contractual obli- 
gation there is, as a general rule, no duty resting on 
the employer to provide surgical or medical attend¬ 
ance or medicine for an employee who is injured or 
becomes ill while in its emplo>Tnent,20 even though 
such injury or illness results from the employer's 


The cTLsfom of employees to come 
to piant long before scheduled time 
for beginning of theif work wag one 
of the realities of the industry in the 
light of which employer’s intent and 
attitude in computing employees' 
time should be considered in prosecu- 
tion for willfully vlolating Fair La¬ 
bor Standards Act.—U. S. v. Ewald 
Iron Co., supra. 

22. U.S.—XJ. S. V. Ewald Iron Co., 
supra, 

Eztant of overtime worked 

In prosecution for violations of 
Fair Labor Standards Act, determin- 
ation of extent of overtime work for 
which deferidant^s employees were 
not compensated pursuant to act was 
unnecessary, and fact that employees 
were piece workers and were com¬ 
pensated for amount of work done 
was immaterial.—U. S. v. Ewald 
Iron Co., supra. 

23. U.S.—U. S. V. Walters Lumber 
Co., D.C.Fla., 32 F.Supp. 65. 

Ariz.—Borderland Const. Co. v. 

State, 68 P.2d 207, 49 Ariz. 523. 
Evidence held to present jnry q.Ties- 
tion 

Evidence presented question for 
jury as to whether defendant^s al- 
leged violations of Fair Labor Stand¬ 
ards Act were willful, so as to be 
punishable under the act, where 
there were circumstances which 
tended to show that defendant made 
a plan to circumvent the act before 
it went into effect and suggested a 
similar plan to an employer of labor 
who logged defendant's sawmill.— 
Darby v. U. S., C.C.A.Ga., 132 F.2d 
328. 

U.S.—^Darby v. U. S., supra. 


Instructions held prope; or sufficient 
U.S.—Darby v. U. S., supra. 

25 , N.T.—People v, Grass, 11 N.T.S. 

2d 803, 257 App.DiV. 1. 
Xmpritiomnent held unauthorized 
In prosecution for violating provi¬ 
sione of Labor Law relating to pay¬ 
ment of wages under statute pre- 
scribing* as the only penalty a fine 
of not less than one hundred dollars 
or more than teai thousand dollars 
for each offense, lower court improp- 
erly imposed sentence of twenty 
days in workhouse.—^People v. Grass, 
supra. 

2G. N.Y.—People v. Grass, supra. 
Provision as to misdemeanors held 
inapplicahle 

N.Y.—People v. Grass, supra. 

27. U.S.—U. S. V. Modern Reed & 
Rattan Co., C.C.A.N.Y., 159 F.2d 
656. 

The intention of this provision, it 
has been held, was to provide that 
there should be no imprisonmeint as 
part of the punishment, but only a 
fine.—^U. S. V. Ridgewood Garment 
Co., D.C.JT.Y., 44 F.Supp. 435. 

28. U.S.—U. S. V, Modern Reed & 
Rattan Co., C.C.N.Y., 159 F.2d 666. 

29. U.S.—U. S. V. Berkowitz, D.C. 
Mo., 45 F.Supp. 564. 

30. Ky.—Barley^s Adm'x v. Clover 
Splint Coal Co., 160 S.W.2d 670, 
286 Ky. 218. 

KJ.—Corpus Juris cited in Szabo v. 
Pennsylvania R. Co., 40 A,2d 562, 
563. 132 M.J.L. 331. 

K.C.—Corpus. Juris quoted in Batton 
V. Atlantic Coast Line R. Co., 188 
i S.E. 383, 387, 210 N.C. 756. 
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Tex.—^Atchison, T. & S. F. Ry. Co. v. 

Hix, Civ.App., 291 S.W. 281, 

39 C-J. P 240 note 59. 

Existehos Oi ailment 

A labor contractor employing con« 
victs is not bound to make frequent 
inspection of the convicts for minor 
ailments as sore feet and ankles, 
having a right to assume that the 
convicts will make the matten 
known.—Pratt Consol. Coal Co. v,. 
Bozeman, 68 So. 887, 192 Ala. 546. 

Sdunicipal employees 

A City is under no legal duty ta 
provide hospitalization or to pay for- 
hospitalization for an injured police- 
man, and acts out of generosity in 
making such payments.—Goldwater 
V. Citizens Casualty Co. of New 
York, 7 N.Y.S.2d 242, afflrmed 36 N. 
Y.S.2d 413. 

Bailwsy carrier owes no duty ta 
provide medical treatment to em-, 
ployee who becomes sick in service. 
—Cortes V. Baltimore Insular Line, 
C.C.A.N.Y., 52 P.2d 32, reversed on 
other grounds 53 S.Ct. 173, 287 U.S. 
367, 77 L.Ed. 368. 

Injury not arising ont of or in course 
of emplo^ment 

Corporation was not liable to ren- 
der medical assistance to employee 
injured outside of regrular employ- 
ment away from corporationes prem- 
ises.—^V^^^agner v. West Penn Power 
Co., 168 A,. 47-8, 110 Pa.Super. 221. 

Employee injured by third person 

Employer. owes no common-law lia- 
bility to provide medical treatment 
for emplpyee injured by third person. 
—Beekman v. Paskin, 264 NT.Y.S. 213, 
147 M;.sc. 563. 
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negHgence,®^ except perhaps in a case in which the 
employee gives his Services without compensation.32 

It is the duty of the employer, however, to provide 
medical or surgical assistance in the case of an emer- 
gency vehere it is imperatively demanded to save life 
or to prevent further serious bodily injury.33 Where 
in the course of his employment a servant suffers 
serious injury or is suddenly stricken do\vn in a man- 
ner indicating immediate and emergent need of aid 
to save him from death or serious harm, the master, 
if present, is bound to take such reasonable measure 
or make such reasonable effort as may be practica- 
ble to relieve him34 even though the master is not 
chargeable with fault in bringing about the emer- 
gency^S or the injury occurred through the em- 
ployee^s own negligence.36 Hence, it has been held 
that a railroad company in the absence of any con- 
tract obligation or a statute regulating the subject 


is under a legal duty to use reasonable care in fur- 
nishing medical aid and suitable attention to its em- 
ployees who are injured in the course of their em¬ 
ployment, although the injury may not have been 
caused by the negligence of the company, 37 and there 
is authority in behalf of extending this rule to all 
employers engaged in hazardous businesses.®^ 

Reasonable care, Where an employer is under a 
duty imposed by law to supply attention and medical 
care to an ill or injured employee, it must use rea¬ 
sonable care in the discharge of such duty,33 and its 
duty is fully discharged by the exercise of such 
care.4<^ The master is not liable to an injured serv¬ 
ant by reason of the fact that he is taken to a pub- 
lic hospital against his will where the master is not 
shown to have authorized such act,^^ nor is the mas¬ 
ter liable for the treatment of the injured employee 
at the hospital where it is not shown that such treat- 


31. N.J.—Szabo v. Pennsylvania R. 
Co., 40 A.2d 562, 132 N.J.Law 331— 
Koviaes V. Edison Portland Cernent 
Co., 128 A. 542, 3 N.J.Misc. 368. 

32. Ga.—^Evans v. Collier, 4 S.E. 264, 
79 Ga. 315. 

N.C.—Corpus Juris auoted ia Batton 
V. Atlantic Coast Line R. Co., 188 
S.E. 383, 387, 210 N.C. 766. 

83. N.J.—Szabo v. Pennsylvania R. 

Co., 40 A.2d 662, 132 N.J.Law 331. 
N.C.—Corpus Juris aaoted in Batton 
V. Atlantic Coast Line R. Co., 188 
S.E. 383, 388, 210 N.C. 756. 

Okl.—Gypsy Oil Co. v. McNair, 64 
P.2d 885, 179 Okl. 182. 

39 C.J. p 240 note 63. 

Duty coezistent with emerg^eucy 
The duty arises out of striet ne- 
cessity and urgent exigency; it aris¬ 
es with the emergency and expires 
with it.—Szabo v. Pennsylvania R. 
Co., 40 A.2d 562, 132 N.J.Law 331. 

**Pirst aid” and “prompt aid" must 
be furnished the injured employee.— 
Hunicke v. Meramec Quarry Co., Mo. 
App., 212 S.W. 345—39 C.J. p 241 note 
66 M, [b]. 

Assistance by members of em- 
ployee’s family 

Employer must take reasonably 
necessary action to furnish injured 
employee with suitable medical aid, 
if there are no members of em- 
ployee*s family present who are ca- 
pable of performing and do under- 
take to perform such Service. —Stan¬ 
ley’s AdmY V. Duvin Coal Co., 36 S. 
W.2d 630, 237 Ky. 813. 

34. Minn.—^Wilke v. Chicago Great 
Western Ry. Co., 251 N.W. 11, 190 
Minn. 89. 

N.C.—Corpus Juris quoted in Batton 
V. Atlantic Coast Line R. Co., 188 
S.E. 383, 388, 210 N.a 756. 


Tex.—^Atehison, T. & S. F. Ry. Co. v. 

Hix, Civ.App., 291 S.W. 281. 

39 C.J. p 240 note 61. 

Notice 

(1) The emergency requiring em¬ 
ployer to provide medical or other 
assistance to employee rendered 
helpless to provide for his own care 
must arise in presence of employer, 
but presence of a superior employee 
in charge of particular work is suffi¬ 
cient to charge employer.—Szabo v. 
Pennsylvania R. Co., 40 A.2d 562, 132 
N.J.Law 331. 

(2) It must appear that the em¬ 
ployer or his agent had, or by the 
exercise of due care would have had, 
notice that the employee was help¬ 
less and unattended.—Gypsy Oil Co. 
V. McNail, 64 P.2d 885, 179 Okl. 182. 

35. lowa.—Carey v. Davis, 180 N.W. 
889, 190 lowa 720, 12 A.L.R. 904. 

Ky.—Stanley’s Adm'r v. Duvin Coal 
Co., 36 S.W.2d 630, 237 Ky. 813. 
N.J.—Szabo V. Pennsylvania R. Co., 
40 A.2d 562, 132 N.J.Law 331. 

N.C.—Corpus Juris quoted in Batton 
V. Atlantic Coast Lime R, Co., 188 
S.E. 383, 388, 210 N.C. 756. 

Tex.—^Atehison, T. & S. P. Ry. Co. v. 
Hix, Civ.App., 291 S.W. 281. 

36. Ky.—Stanley's Adm"r v. Duvin 
Coal Co., 36 S.W.2d 630, 237 Ky. 
813. 

37. N.C.—Corpus Juris quoted ia 
Batton V. Atlantic Coast Line R. 
Co., 188 S.E. 383, 388. 210 N.C. 756. 

Tex.—^Atehison, T. & S. F. Ry. Co. v. 

Hix, Civ.App., 291 S.W. 281. 

39 C.J. p 240 note 64. 

Notice 

(1) A railroad having notice of ab¬ 
sence of an employee from a mov- 
ing train is under no duty to use 
ordtnary care to ascertain his where- 
abouts and render aid'; an employer 
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is not liable for failure to discover 
whereabouts of a missing injured 
employee when employer has no 
knowledge that employee is injured 
or that there has been an accident.— 
Anderson v. Atehison, T. & S. P. Ry. 
Co., Cal.App., 174 P.2d 28. 

(2) Where freight train conduc- 
tor's fellow crew members were mot 
aware of injuries to him at time of 
starting train without his signal in 
violation of railway company’s rule, 
they were not negligent in failing 
to aid him promptly, and company 
was not liable for his resulting death 
from loss of blood, exposure, and 
lack of prompt medical care.—Hag- 
gard V. Lowden, 134 P.2d 676, 156 
Kan. 522. 

38. N.C.—Corpus Juris quoted Iu 
Batton V. Atlantic Coast Line R. 
Co.. 188 S.E. 383, 388, 210 N.C. 756. 
39 C.J. p 241 note 65. 

38. Tex.—Atehison, T, & S, F. Ry. 

Co. V. Hix, Civ.App., 291 S.W. 281. 
Jury questiou 

Evidence that foreman* of railroad 
track maintenance crew directed em¬ 
ployee suffering from heat prostra- 
tion to ceaise work and that, •wdth 
knowledge that employee could not 
care for himself, foreman directed 
fellow epiployees to comvey incapac- 
itated employee to his home where 
they left him alone where he dled 
without care or attention, made case 
for jury as to foreman's negligence. 
—Szabo V. Pennsylvania R. Co., 40 A. 
2d 562, 132 N.J.Law 331. 

40. Mo.—Hunicke v. Meramec Quar¬ 
ry Co., App., 212 S.W. 346. 

41. XJ.S.—^Allegar v. American Car & 
Poundry Co., Pa., 206 P, 437, 124 
C.C.A. 319. 

39 C.J. p 241 note 68. 
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ment was by an agent of tbe master.^2 jn any event, 
in order to hold the master liable for damages re- 
sulting from failure to exercise diligence and pro¬ 
vide proper medical or surgical assistance, such fail¬ 
ure must be the proximate cause of the injury.^3 

Statiifory requirements, A statute requiring the 
master in certain designated employments to keep 
at hand specified material for the first aid of in- 
jured employees has been held valid,^^ although 
where penal in character it is to be strictly con- 
strued,45 and a violation of its provisions gives rise 
to a cause of actiones for an injury proximately 
caused thereby.'^^ 

The duty of an employer to supply his employees 
with medical Services under \vorkmen’s compensa- 
tion statutes is disctissed in Workmen’s Compensa- 
tion Acts § 266 et seq, also 71 CJ. p 773 note 35 et 
seq. 

§ 163. - Contracts to Furnish Services 

a. In general 

b. Contract with third person 
a. Izi General 

An employer may contract to supply his employees 
with medical attention, and is Ilable in damages for a 
breach of such contract. 

The employer, by a contract with the 'employee, 
may become bound to furnish him with medical or 
surgical attentiones and will be liable in damages to 
the employee for a breach of such obligation.^® 
Where the master contracts to furnish the employee 
free transportation to a hospital^O and to furnish an 
order or permit which will admit an ili or injured em¬ 


ployee to such hospital,^! or where an agreement to 
furnish transportation may be implied,®^ any viola¬ 
tion of the contract in such respect will render him 
liable for any damages which ensue therefrom. 
Where the employer in return for a stipulated de- 
duction from the employee^s wages agrees to furnish 
hospital accommodations and skilled and competent 
physicians and surgeons, it is liable to the employee 
for a breach of such contract when it fails to fur¬ 
nish such Services, 53 and, although a hospital is con- 
ducted nominally by a hospital association composed 
of the employees, the master may be liable on con¬ 
tract because of his failure to furnish hospital Serv¬ 
ices where payment of assessments for the support 
of the hospital is obligatory on his employees and 
they have no part in its management or control.®^ 

Sufficiency and validity. A contract to furnish 
medical Services may arise from the retention by 
the employer of a portion of the wages of the em¬ 
ployee for that purpose.55 A provision in the rules 
and regulations of a hospital department in which it 
is stated that employees in accordance with the rules 
are entitled to the benefits provided by the hospital 
department does not amount to a contract on the 
part of the employer to furnish such facilities,®® and 
the employer is not responsible for the refusal or 
failure of those in charge of the hospital to give the 
employee proper service.57 It has been held that a 
foreman who has power to hire and discharge em¬ 
ployees has presumptive authority to bind the mas¬ 
ter by a statement as to the benefits employees are 
to receive in cash of sickness or injury, although dif¬ 
ferent from that set forth in the rules of the com- 

pany.53 


42. U.S.—^Allegrar v. American Car & 
Poundry Co., supra, 

43. Ark.—St. Louis, I. M. & S. R. 
Co. V. Allen, 111 S.W. 802, 86 Ark. 
465. 

44. Ala.—Smith v. Wolf, 49 So. 395, 
160 Ala. 644—Wolf v. Smith, 42 So. 
824, 149 Ala, 467, 9 L.R.A-,}Sr.S., 338. 

45. Ind.—Sourwine v. McRoy Clay 
■Works, 85 N.E. 782, 42 Ind.App. 
358. 

39 C.J. p 241 note 72. 

46. Ala.—W’'olf V. Smith, 42 So. 824, 
149 Ala. 457. 9 L.R.A.,X.S., 338. 

39 C.J. P 241 note 73. 

47. Ala.—Smith v. Wolf, 49 So. 395, 
160 Ala, 644. 

Pa,—Davis v. Pennsylvania Coal Co., 
68 A. 271, 209 Pa. 153. 

39 C.J. P 241 note 74, 

48. Tex.—Galveston, H. & S. A. R. 
Cov V. Rubio, Civ.App., 65 S.^VV. 
1126. 

Vt.—^Morse v, Powers, 45 Vt. 300. 
Power of Corporation to contract for 


medical Service and medical atten¬ 
tion for employees see Corpora- 
tions § 1251. 

Sxcepted diseases 

Employee sufTering from tubercu¬ 
losis was held not entitled to treat- 
ment and hospitalization under al- 
leged contract with employer.—Kan- 
sas, O. & G. Ry, Co. v. Smith, 32 P. 
2d 302, 168 Okl. 190. 

Ordlnary contract 

Master^s breach of contract to fur¬ 
nish medical treatment to injured 
employee must be treated as breach 
of ordinary contract.—San Antonio & 
A. P. Ry. Co. V. Mason, Teac.Civ.App., 
2S9 S.W. 1027. 

49. Ala.—Sloss-ShefReld Steel & 
Iron Co. V. Maxwell, 104 So. 841, 
20 Ala.App. 588, certiorari denied 
Ex parte Sloss-Sheflield Steel & 
Iron Co., 104 So. 843, 213 Ala, 327. 
Ky.—Illinois Cetnt, R. Co. v. Gheen, 
66 S.W. 639, 112 Ky. 695, 23 Ky.L. 
1952, rehearin& denied 68 S.W. 
1087, 112 Ky. 695, 24 Ky.L. 68. 
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59. Ark.—St. Louis, I. M. & S. R. 
Co. V. Taylor, 168 S.W. 664, 113 
Ark. 445. 

51. Ark.—St. Louis, I. M. & S. R. Co. 

V. Taylor, supra. 

52. "Wash.—Harding v. Ostrander R. 
& Transfer Co., 116 F. 635, 64 
Wash. 224. 

39 C.J. p 241 note 82. 

53. Ariz.—Kain v. Arizona Copper 
Co., 133 P. 412, 14 Ariz. 566. 

54- Ky.—Illinois Cent, R. Co. v. 
Gheen, 66 S.W. 639, 112 Ky. 695, 23 
Ky.L. 1952, rehearlng denied 68 S. 

W. 1087, 112 Ky. 695, 24 Ky.L. 68, 
55. Or.—Jackson v. Pacific Coast 

Condensed Milk Co., 120 P. 1, 61 
Or. 158, 37 L.R.A.,J7.S., 757. 

39 C.J. p 242 note 85. 

5G. Ark.—St. Louis, I. M. & S. R. 
Co. V. Taylor, 168 S.W. 564, 113 
Ark. 445. 

57. Ark.—St. Louis, I. M. & S. R. Co. 
V. Taylor, supra.. 

58. Wash.—^Liliopoulos v. Oregon- 
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Construction and operation. While a contract to 
furnish medical Services in the future has some of 
the characteristics of a contract of Insurance,it is 
not technically such a contract.®^ So a hospital as- 
sociation formed to provide medical and surgical 
treatment for its members who are the employees of 
a particular employer has been held a mutual benefit 
association rather than an insurance company,®^ and 
its contracts \vith its members cannot be regarded or 
construed as contracts of insurance, and, where 
the circumstances of the illness of the employee ne¬ 
cessitate his treatment other than by the physicians 
of the association or at its hospital, he cannot recov- 
er the expenses thereof from the association.®® 

Where the contract requires the employer to fur¬ 
nish the employee with transportation to a hospital, 
due diligence in furnishing such transportation with- 
in a reasonable time is ali that is required,®^ and 
where an employer contracts to supply its employees 
with medical Services its obligation is to furnish such 
Services as are practicable and reasonable®® for such 
time as may be required,®® and under such contract 
the use made by the employer of the funds collected 
from its employees and the fact that the employer re- 
ceived no personal benefit are immateriaL®^ It has 
been held that the employer is not required to pay 
for hospital or medical Services apart from those 
provided by it,®® nor is it required to furnish the 
Services of a specialist.®® Where the employer has 


contracted to furnish medical attention in return for 
a deduction from the employees' pay, it cannot by 
secret rules or rules not communicated to them 
change its obligation.'^® Where, however, the em¬ 
ployer does not contract to supply medical or hos¬ 
pital Services but simply deducts a sum from wages 
for medical Services, it does not thereby assume a 
personal liability to supply such Services, but its 
duty is limited to the proper administration of the 
fund collected'^1 and it need not expend more than 
such sum .’^2 

Notice of ncccssity. In order that the employer 
may be held liable for his failure to furnish medical 
attention, he must have had notice of the necessity 
therefor.*^® Notwithstanding the injury is not re- 
ceived during actual working hours, notice of the in¬ 
jury to the foreman of the company in charge of the 
force of men of which the injured employee was a 
part is notice to the company.*^^ 

Right to procure Services elsewhere. Where the 
employer fails to furnish the Services agrced on, the 
employee may procure them elsewhere and recover 
the reasonable cost thereof from the employerJ® 
He must, however, apply to the employer for the 
Services stipulated for,*^® and it is his duty to use 
reasonable diligence to find the employer's physician 
and request his Services before employing another 
physician.'^^ Where the physician arranged for by 


Washington R. & Nav. Co.. 151 P. 
SIS, 87 Wash. 396. 

59. Or.—Crites v. Willamette Valley 
Lumber Co., 169 P. 339, 87 Or. 10. 
Ann.Cas.l918D 1050. 

60. Or.—Crites v. Willamette Valley 
Lumber Co., supra.. 

ei. Tex.—International & G. N. R. 
Employees* Hospital Ass’n v. Bell, 
Civ.App., 224 S.W. 309. 

62. Tex.—International & G. N, R. 
Employees’ Hospital Ass’n v. Bell, 
supra. 

63. Tex.—International & G. N. R. 
Employees’ Hospital Ass’n v. Bell, 
supra. 

39 C.J. p 242 note 93. 

64. Mo.—Burlison v. Henwood, 177 
S.W.2d 432, 352 Mo. 275. 

65. Tex.—Southern Pac. R. Co. v. 
Mauldin, 46 S.W. 650, 19 Tex.Civ. 
App. 166. 

39 C,J. p 242 note 95. 

XSmployer not gnarantor 

Under contract to render medical 
treatment to employee, employer was 
not a guarantor in sense that it was 
bound to cure employee or to guar- 
antee that employee*s injuries would 
not become Infected, and performed 
its contract if it exercised due dili¬ 
gence and reasonable care in treat- 

56 O.J.S.—52 


ment of employee.—Burlison v. Hen¬ 
wood, 177 S.W.2d 432, 352 Mo. 275. 

66. Ala,—SIoss-Sheffield Steel & 
Iron Co. V. Maxwell, 104 So. 841, 
20 Ala,App. 588, certiorari denied 
Ex parte SIoss-Sheffleld Steel & 
Iron Co.. 104 So. 843, 213 Ala. 327. 

Tex.—Scanlon v. Galveston, H. & S. 

A. R. Co., Civ.App., 86 S.W. 930. 
Cessation of deduction 

Under contract by which employer 
agreed to furnish employee medical 
attention by deducting a specified 
amount each month from employee’s 
wages, employee had until end of 
month within which to make pay- 
ment required, where installment for 
preceding month had been paid and 
there was no suggestion that he had 
been discharged from his employ- 
ment.—Sloss-ShefHeld Steel & Iron 
Co. V. Maxwell, 104 So. 841, 20 Ala. 
App. 588, certiorari denied Ex parte 
Sloss-Sheffield Steel & Iron Co., 104 
•So. 843, 213 Ala. 327. 

67. Ala.—Sloss-Sheffield Steel & 
Iron Co. V. Maxwell, 104 So. 841, 
20 Ala.App. 588, certiorari denied 
Ex parte Sloss-Sheffield Steel & 
Iron Co., 104 So. 843, 213 Ala. 327. 

68. N.C.—Gainesville & Alachua 

R17 


Hospital Ass*n v. Hobbs, 69 S.E. 
79, 153 N.C. 188. 

39 C.J. p 242 notes 98. 99. 

69. Colo.—Miller v. Camp Bird, Ltd., 
105 P. 1105, 46 Colo. 569. 

70. Tex.—Scanlon w Galveston, H. 
& S. A. R. Co., Civ.App., 86 S.W. 
930. 

71. Tex.—Courchesne v. Brown, Civ. 
App., 216 S.W. 674. 

Tmst fnnd 

Pund for hospital purposes con- 
tributed by employees is trust fund. 
—Loeb V. Ponder, C.C.A.Tex., 24 F.2d 
33. 

72. Or.—Miller v. Beaver Hili Coal 
Co., 85 P. 502, 48 Or. 136. 

73. Cal.—^Willey v. Alaska Packers* 
Ass'n, 238 P. 1087, 73 Cal.App. 605. 

I 39 aj. p 243 note 4. 

74. Wash.—Liliopoulos v. Oregon- 
Washington R. «S: Nav. Co., 151 P. 
818, 87 Wash, 396. 

75. Or.—Crites v. Willamette Valley 
Lumber Co.. 169 P. 339> 87 Or. 10, 
Ann.Cas.I918D 1050. 

76. Or.—Crites v. Willamette Valley 
Lumber Co., supra, 

77. Or.—Crites v. Willamette Valley 
Lumber Co., supra. 

39 O.L P 243 note 7. 
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the employer is not at hand, the right of the eni- 
ployee to stimmon another physician depends on 
what is reasonabie under the circumstances and the 
urgency of the case.'^8 

Damages, The measure of damages for breach of 
ja contract to furnish medical Services is the amount 
which it might reasonably have cost plaintiff to ob- 
taiil the same beneiits.'^^ Recovery may also be had 
for injuries which are the proximate resuit of the 
failure to furnish prompt medical attention, such as 
pain and suffering^o and aggravation of the illness 
or injury.Si However, the recovery of consequential 
damages for the breach of contract to supply medical 
attention is limited to injuries of which the breach 
is the proximate cause,®- and in applying this rule 
the court is guided by the rules applicable in neg- 
ligence cases, particularly malpractice cases.^^ 
Where death occurred after the failure to supply 
medical attention, it has been held that the causal 
relation between the breach of contract and the 
death is too uncertain, speculative, and conjectural 
to permit recovery of damages for the death.S^ 

Actions. It has been held that where the em¬ 
ployer fails to furnish medical sendces in accord- 

■TSt Or.—Crites v. Willamette Valley' 

Lumber Co., supra. 

S9 G.J. p 243 note 8. 

79. Idaho.—Corpus Juris cited iu 
Arneson v. Robinson, 82 P.2d 249, 

256, 59 Idaho 223. 

Ky.—Barley's Adm'x v. Clover Splint 
Coal Co., 150 S.W.2d 670, 286 Ky. 

218—Corpus Juris g.uoted lu Black 
Mountain Corporation v. Thomas, 

291 S.W. 737, 738, 218 Ky. 497. 

39 C.J. p 243 note 9. 

80. Mo.—Burllson v. Henwood, 171 
S.W,2d 313, transferred, see 177 
S.W.2d 433, 352 Mo. 275. 

Mont.—Borgeas v. Oregon Short Line 
R. Co., 236 P. 1069, 73 Mont. 407. 

Tex.—San Antonio & A. P. Ry. Co. 

V. Mason, Civ.App., 289 S.W. 1027. 

39 C:J. p 241 note 82 [b]. 

.81. Tex.—San Antonio & A. P, Ry. 

Co. V. Mason, supra. 

.82. Mo.—Snyder v. St. Louis South- 
western Ry. Co., 72 S.W.2d 504, 228 
Mo.App. 626. 

83. Mo.—Snyder v. St. Liouis South- 
western Ry. Co., supra. 

.84. Ky.—Barley’s Adm'x v. Clover 
Splint Coal Co., 150 S.W.2d 670, 

28$ Ky. 218. 

.85. Tex.—Galveston, H. & S. A. R. 

Co. V. Hennigan, 76 S.W. 452, 33 
Tex.Civ.App. 314. 

39 C.J. p 243 note 10. 

80. S.C.—«Busby V. W. M. Ritter 
Lumber Co., 174 S.E. 4, 172 S.C. 

372. 

-W.Va.—Hamilton v. Paint Creek Coal 


ance with his contract the action should be brought 
in contract and not in tort,^® but it has also been 
held that an action in tort lies for the damage caused 
by the failure to perform the contract.^® The physi¬ 
cian employed by the employer may not, it has been 
held, be joined as a party.87 The complaint must 
contain a ciear, concise, intelligible statement of a 
cause of action,S® and must allege the existence of 
a contract®9 and that plaintiff has performed his ob- 
ligations under the contract.®® The complaint may 
properly allege plaintiff^s efforts to mitigate his dam¬ 
ages® ^ and may set forth the proximate damages of 
the failure to perform the contract.®^ 

Plaintiff has the burden of proving ali of the es- 
sential elements of his cause of action®® and that 
the breach of contract was the proximate cause of 
the injury for which recovery is sought.®^ General 
rules apply as to the admissibility®® and weight and 
sufficiency®® of the evidence and as to instructions.®^ 

As in other actions, questions of fact are for the 
jury.®® Where the action is to recover for money 
expended by the employee in securing the servdces 
of a physician, the question whether the employee 
used due diligence in seeking the Services of the 

94. Mont.—Borgeas v. Oregon Short 
Line R. Co., supra. 

39 C.J. p 243 notes 8 Cb], 11 [a]. 

95. Cal.—^Willey v. Alaska Packers’ 
Ass'n, 238 P. 1087, 73 Cal.App. 60*5. 

96. Mo.—Burlison v. Henwood, 177 
S.W.2d 432, 352 Mo. 275, 

Breach of coutract not established 
Mo.—Burlison v. Henwood, supra. 
Mont.—^Borgeas v. Oregon Short 
Line R. Co., 236 P. 1069, 73 Mont. 
407. 

KegUgenoe not establlshed 
Mo.—Burlison v. Henwood, 177 S.W. 

2d 432, 352 Mo. 275. 

Bvldence held insufflcieut to estab- 
ll8h proximate cause 
Mo.—Snyder v. St. l»ouis Southwest- 
ern Ry. Co., 72 S.W.2d 504, 228 Mo. 
App. 626. 

Mont.—Borgeas v. Oregon Short 
Line R. Co., 236 P. 1069, 73 Mont. 
407. 

97. N.Y.—Stone v. Goodman, 271 
N.T.S. 500, 241 App.Div. 290. 

Xnstructlons held proi>er 
Cal.—Willey v. Alaska Packers* 
Ass^n, 238 P. 1087, 73 Cal.App. 605. 
Mo.—Burlison v. Henwood, App., 171 
S.W.2d 313, transferred, see 177 
S.W.2d 432, 352 Mo, 275. 
Xnstructlons held eironeous 
N.T.—Stone v. Goodman, 271 H.T.S. 
600, 241 App.Div. 290. 

98. Cal.—Willey v. Alaska Packers* 
Ass'n, 238 P. 1087, 73 CaLApp. 606. 

39 C.J. p 243 note 7 [b]. 


Mining Co., 137 S.B. 535, 103 W.Va. 
402. 

87. Mont.—Borgeas v. Oregon Short 
Line R. Co., 236 P. 1069, 73 Mont. 
407. 

88. Mont.—Borgeas v. Oregon Short 
Line R. Co., supra, 

39 C.J. p 243 note 11. 

Complaint held sufficient 
Mo.—^Burlison v. Henwood, App., 171 
S.W.2d 313, transferred, see 177 
S.W.2d 432, 352 Mo. 275. 

Mont,—^Borgeas v. Oregon Short Line 

R. Co., 236 P. 1069, 73 Mont. 407. 

89. Ala.—Hanby v. Campbell, 132 
So. 893, 222 Ala. 420. 

90. Ala.—Hanby v. Campbell, supra. 
Beductions from eamings 

Complaint alleging breach of con¬ 
tract to furnish medical treatment 
in consideration of deductions from 
employee’s wages was held insuffi- 
cient for failure to aver deductions 
or earnings.—^Hanby v. Campbell, 
supra. 

I 91. Mont.—^Borgeas v. Oregon Short 
Line R, Co., 236 P. 1069, 73 Mont. 

I 407. 

92. Mont—Borgeas v. Oregon Short 
Line R. Co., supra. 

93. Mo.—Burlison V, Henwood, 177 

S. W.2d 432, 352 Mo. 276. 

39 C.J. p 243 note 11. 

Nonsuit properly denied 

Mont.—Borgeas v. Oregon Short Line 
R. Co., 236 P. 1069, 73 Mont 407. 
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physician designated by the employer is a mixed 
question of law and fact for the jury to determine 
under proper instructions.^^ So, whether the pur- 
pose of the deduction of ^‘hospital fees'' from an 
employee's wages, as provided for in the contract, 
was to meet the expense of an employee*s sickness 
is for the jury, where defendant contends that a de¬ 
duction was made for other reasons,^. and, in an ac- 
tion to recover damages for personal injuries result- 
ing from the employer’s breach of contract to fur- 
nish medical attendance, the question whether the 
damages alleged are the resuit of defendant's breach 
is for the jury,2 

b. Contract rnth Third Person 

An employer may arrange a contract between Its 
employees and another for such other to furnish its 
employees with medical servlces. 

Where the employer arranges a contract between 
its employees and another for the supplying of med¬ 
ical Service to the employees, the employer is not li- 
able for a failure to supply medical Services where 
its only obligation under the contract is to make de- 
ductions from wages and transmit the funds and it 
has performed such obligation.3 As a supplement to 
the contracts discussed in Workmen's Compensation 
Acts § 266, whereby an employer required by the 
statute to furnish his employees certain medical 


Services discharges his liability by contracting with 
another to supply his employees such Services, the 
employer may arrange for a contract between such 
other and his employees for the furnishing of medi¬ 
cal Services for injuries and illnesses not covered by 
the statute^ and in such case the two contracts are 
to be construed together in the light of the statute.® 

§ 164. - Voluntary Assumption of Duty 

Where an employer voluntarily undertakes the care 
of an ili or injured employee, it Is bound to act with 
reasonable care. 

Where, although not under an obligation to do so, 
the master undertakes the relief of an injured or in- 
capacitated servant, it is bound to act with reason¬ 
able care so that the injury to the servant shall not 
be increased;® the employer in such case is bound 
to the same measnre of care as though the duty ex- 
isted.*^ Where the employer undertakes to transport 
the ill or injured employee, it is liable for injury due 
to the negligence of another employee intrusted with 
the duty of transporting the injured employee.^ The 
wishes of the injured man, if he is capable of under- 
standing conditions, should be respected and such 
convenient and practicable arrangements made as he 
desires,® and where the adult members of his family 
are present when the accident occurs or come to him 
before his removal, or at any time thereafter, and 


99. Or.—Crites v. tVillamette Val- 
ley Lumber Co., 169 P. 339,' 87 Or. 
10, Ann.Cas.l918D 1050. 

1. Tex.—Courchesne v. Brown, Civ, 
App., 216 S.W. 674. 

2. Wash.—Liliopoulos v. Oregon- 
Washington R. & Nav. Co., 151 P. 
81S, 87 Wash. 396. 

39 C.J. p 244 note 14. 

3. Wash.—Jacobsen v. King County 
Medical Service Corp., 160 P.2d 
1019, 23 Wash.2d 324. 

4« Wash.—Carmichael v. Kirkpat- 
rick, 56 P.2d 686, 185 Wash. 609. 

5. Wash.—Carmichael v. Kirkpat- 
rick, supra. 

Contract imder which Services ren- 
dered 

Plaintife’s testimony in employee*s 
malpractice action against physi- 
cians bound by medical aid contract 
with employer to render medical 
Services to employees without com¬ 
pensation from them, that one de¬ 
fendant said in reply to plaintiff's 
question as to his rights under such 
contract that “house contract,” bind- 
ing defendants to furnish employees 
treatment for illnesses and injuries 
not covered by medical aid contract, 
“would take care of it,” held insuffi- 
cient to take to jury question wheth¬ 
er valid agreement was made to 
treat plaintifTs injuries under house 


contract.—Carmichael v. Kirkpatrick, 
supra. 

6. N.H.—Tullgren v. Amoskeag Mfg. 
Co., 133 A. 4, 82 N.H. 268, 46 A.L. 

R. 380. 

S.C.—lOorpns Juris qnoted in Craw- 
ford V. Davis, 134 S.E. 247, 250, 
136 S.C. 95. 

Tex.—Baker v. Adkins, Civ.App., 278 

S. W. 272. 

39 C.J. p 244 note 15. j 

Assumption of dnty by agent 

Where employer was under no 
duty to furnish medical aid to em¬ 
ployee because it did not appear that 
employee was In Immediate need 
thereof, statement of empIoyer's 
agent, after delivering employee to 
his horne into custody of his wife, 
that he would get a doctor, was held 
not to place employer under duty 
to furnish such medical attention.— 
Gypsy Oil Co. v. McNair, 64 P.2d 885, 
179 Okl. 182, 

Selection of hospital 
The employer is not liable if it 
selects a suitable hospital to which 
to transport the employee for treat¬ 
ment, and the employee’s wife may 
not recover as special damages the 
expense of living quarters for her- 
self near the hospital.—Crabb v. 
Oklahoma Gas & Electric Co., 250 
P. 926, 120 Okl. 182. 
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Vaccinatioa 

Seventeen year old employee held 
of sufficient intelligence to under- 
stand and appreciate consequences 
of vaccination required by employer; 
and employee's assent to vaccination 
in order to retain job does not con¬ 
stitute “duress.”—Gulf & S. I. R. 
Co. v. Sullivan, 119 So. 501, 155 Miss. 
1, 62 A.L.R. 191. 

7. Mont.—^Vesel v. Jardlne Mining- 
Co., 100 P.2d 75. 110 Mont. 82, 127 
A.L.R. 1093. 

S.C.—^Corpus Juris quoted in Craw- 
ford V. Davis, 134 S.E. 247, 250, 

, 136 S.C. 95. 

39 C.J. p 244 note 16. 

; 8, K.H.—Tullgren v. Amoskeag Mfg. 
Co., 133 A. 4, 82 N.H. 268, 46 A.D.R. 
380. 

N.Y.~Kirwan v. Foos, 162 N.B. 542, 
248 N.T. 604. 

Abaadonment of aid 
Severe headache of employee, 
whom employer undertook to convey 
horne, held sufficient notice that her 
condition might be such as to render 
unsafe an attempt to travel last part 
of trip unaided.—Tullgren v. Amos¬ 
keag Mfg. Co., 133 A. 4, 82 N.H. 268, 
46 A.L.R. 380. 

9. Ky.—Troutman v. Louisville, & 
N. R. Co., 200 S.W. 488, 179 Ky. 
145. 

39 C.J. p 244 note 17. 
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express a desire to take charge of the injured em- 
ployee, the servants of the employer present at the 
time should deliver over to theni the care of the case 
and do as they advise.^® 

§ 165. - Liability of Employer for Neg- 

ligent Treatment 

As a general rule, an employer who supplies an 
employee with medical Services is required to use due 
care in selecting a physician, but is not iiable for the 
physician's negligence. 

Where, in the absence of a statute or a contractu- 
al obligation, the master undertakes gratuitously to 
furnish medical attention to an employee, it is bound 
to exercise reasonable care in the selection of a 
competent physician or other quali fied person to ren- 
der the Services and attention required^i and in 
continuing him in his employ,^^ and is Iiable for an 


injury caused by the malpractice of the physician 
where he has failed to exercise such care;^^ but, 
where it has exercised such care, it is not, accord- 
ing to the weight of authority, Iiable for the physi- 
cian’s negligence or lack of skill,^^ since a physician 
is not a servant within the doctrine of respondeat 
superior, but is an independent contractor.15 How- 
ever, there is some authority that the employer is 
Iiable for the physician’s negligence,^® and it has been 
held that, where an employer maintains a safety and 
heaith department and directs his employees to go to 
it for treatment in case of injury, the employer is 
Iiable for the negligence of a physician t nployed in 
such department,and this has also been held true 
as to the negligence of a nurse,^® although the act 
of the nurse may be such as to constitute the unlaw- 
ful practice of medicine.^® 


10. Ky.—Troutman v. Louisville & 
N. R. Co., supra* 

jOkl.—Crabb v. Oklahoma Gas & 
Electric Co., 250 P. 926, 120 Okl. 
JS2. 

3L1, Ky.—Stanloy’s Adm’r v. Duvin 
Coal Co.. 36 S,W.2d 6S0, 237 Ky. 

m- 

Mieh.—Oliver v. Ford Motor Co., 
255 N.W. 287, 267 Mlch. 299. 
Mont.—Vesel v. Jardine Mining Co., 
100 P.2d 75, 110 Mont. 82, 127 A. 
Li.R. 1093. 

'N.J.—Corptis Juris cited Ia Tutino 
V. Ford Motor Co., 16S A. 749, 751, 
ni N.J.Law 435. 

N.C.—Gosnell v. Southern Ry, Co., 
162 S.E. 569, 202 N.C. 234. 

S.C.—Corpus Juris quoted in Craw- 
ford V. Davis, 134 S.E. 247. 250, 136 
S.C. 95. 

«9 C.J. p 244 note 21. 

-^Liahility same as tkouglL acting un¬ 
der duty 

Liability of master volunteering 
-to provide physician to treat em- 
-ployee is same as though he were 
under duty to do so.—^Western Union 
•Telegraph Co. v. Mason, 22 S.'W.2d 
.602, 232 Ky. 237. 

Employer and third person under- 
■taking furnish employees with 
■ physician were under implied duty 
-to use reasonable care in selecting 
competent and skillful physician.— 
Mueller v. ‘S-Vinston Bros. Co., 4 P.2d 
854, 165 Wash. 130. 

• Kuowledge of lncomi>etency 

Liability ,Qf master volunteering to 
.provide physician depends on mas- 
'ter*s knowledge regarding physi- 
.cian's competency or what he should 
:have kppwn by exercise of ordinary 
,care.—^^estern Union Telegraph Co. 
V. Mason, 22 S.W.2d 602, 232 Ky. 237. 

;12. S.C.—:jporp^ qnoted in 

Crawf<?rd v. ’ t>avi^, 134 S.E. 247, 
250, 136 ^C. '95. 

CjjJ. »2*14.note 22. 


13. Mont.—^Vesel v. Jardine Mining 
Co., 100 P.2d 75, 110 Mont. 82, 127 
A.L.R, 1093—Borgeas v. Oregon 
Short Line R. Co., 236 P. 1069, 73 
Mont. 407. 

Statute ezcluding liability for maL 
practice 

The statutory provision that em¬ 
ployer shall not be Iiable for any act 
in connection with treatment or mal¬ 
practice in treatment of employee's 
injuries does not preclude action by 
employee against employer to re- 
cover damages for injuries, caused 
by negligent treatment of his injured 
eye by person in charge of employ- 
er's first aid station, on ground of 
employ€r’s negligence in selecting 
and employing unskilled, incompe- 
tent person to care for injured em¬ 
ployees.—^Vesel V. Jardine Mining 
Co., 100 P.2d 75, 110 Mont. 82, 127 
A.L.R. 1093. 

14. Ga.—Timmons v. Pulton Bag & 
Cotton Mills, 166 S.E. 40, 45 Ga. 
App. 670. 

Ky.—Stanley*s Adm'r v. Duvin Coal 
Co., 38 S.W.2d 630, 237 Ky. 813— 
Western Union Telegraph Co. v. 
Mason, 22 S.\V.2d 602, 232 Ky. 237. 
Mich-—Oliver v. Ford Motor Co., 255 
N.W. 287, 267 Mich. 299. 

N.J.—Corpus Juris cited lu Tutino 
V. Ford Motor Co., 168 A. 749, 751, 
lU N.J.Law 435. 

N.T.—Schneider v, New York Tele- 
phone Co., 292 N.Y.S. 399, 249 App. 
Div. 400, afHrmed 13 N.E.2d 47, 276 
N.Y. 655. 

N.C.—Gosnell v. Southern Ry. Co., 
162 S.E. 569, 202 N.C. 234. 

S.C.—Corpus Juris quoted ia Craw- 
ford V. Davis, 134 S.E. 247, 250, 
136 S.C. 95. 

39 C.J. p 244 note 23. 

Bule aot absolute 

The rui e that employer is not lia- 
ble for erroneous diagnosis or negli¬ 
gent treatment of employee*s ailment 
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by employer*s physician where em¬ 
ployer was not negligent in select¬ 
ing physician and had no knowledge 
of his incompetency, such physician 
having a good reputation, is not ab¬ 
solute.—^Knox V. Ingalls Shipbuild- 
ing Corp., C.C.A.Miss., 158 F.2d 973. 
Etirse 

Employer furnishing dispensary 
was held not Iiable for burns suf- 
fered by employee due to nurse’s 
negligence, where physician and 
nurse were not incompetent.—Wro- 
blewsM V. Pullman Co., 166 N.B. 666, 
87 Ind.App. 101. 

Traasportatioa to hospital 
Where physician properly selected 
by employer determined necessity of 
employee"s going to hospital and 
treatment he should receive on way, 
employer was held not Iiable for 
death resulting from loss of blood 
while employee was being conveyed 
to hospital.—Stanley’s Adm'r v. Du¬ 
vin Coal Co.. 36 S.W.2d 630, 237 Ky. 
813. 

15. Ga-—Timmons v. Pulton Bag & 
Cotton Mills, 166 S.E. 40, 45 Ga. 
App. 670. 

Ky,—^Western Union Telegraph Co. 
V. Mason, 22 S.W.2d 602, 232 Ky. 
237. 

N.T.—Schneider v. New York Tele- 
phone Co., 292 N.Y.S. 399, 249 App. 
Div. 400, affirmed 13 N.E.2d 47, 276 
N.Y. 655. 

39 C.J. p 244 note 23 [a]. • 

18. Mo.—Smith v. Mallincroft Chem¬ 
ical Works, 251 S.W. 155, 212 Mo. 
App; iSS-. 

Contra Haggerty v. St. Louls, etc., 
R. Co., 74 S.W. 456, lOO Mo.App. 424. 

17: U.S.—Knox V. Ingalls Shipbuild- 
ing Corp., C.C.A.Miss„ 158 P.2d 973^ 

18: Mo:—Ebert v. Emerson Electric 
Mfg. Cb;, App., 264 S.W. 453. 

19- Mo;—^Ebert v. Emerson Electric 
Mfgk Co., supra. 
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It has been held, where a physiclan employed by 
the master and the relation of physiciaft and patient 
does nat exist between him and the servant, that the 
rule of respondeat superior applies and the master 
may be liable for his negligence,20 and where medi- 
cal Services are furnished, not for the employee^s 
benefit, but primarily for the employer’s benefit, the 
-employer is liable for the negligence of the physi- 
cian.2l In any event, in order to hold the employer 
liable for the negligent treatment of the employee, 
such negligence must be established,^^ and the com- 
plaint must positively and directly allege the facts 
imposing liability.^S Where the evidence is con- 
fiicting the question of negligence and other fact 
-questions are for the jury.24 

Employer under duty io furnish medical attcntion, 
Where the employer is under a legal, contractual, or 
statutory duty to furnish medical or surgical atten- 
tion, the measure of its duty according to some au- 
thorities is the use of ordinary care to furnish a 
reasonably competent physician,25 and it is not liable 
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for the negligence of the physician.26 According to 
other authorities, where the employer agrees to fur¬ 
nish competent and skilled treatment for illness or 
injuries suffered while in Service, it is, where the 
employee is injured by reason of its neglect to per- 
form such duty, liable to the employee to the same 
extent that the physician wouid be were he sued for 
the injury.-" In any event liability may not be im- 
posed where neither negligence, malpractice, nor 
breach of contract is established,28 since an under- 
taking to supply medical Service is not an undertak- 
ing to cure.-9 

Deductions from zmges of etnployees or collcc- 
tion of fees> Where, without profit to itself, the em¬ 
ployer deducts fees from the wages of the employees 
for the provision of medical Services or hospital at- 
tention and the entire fund is administered for the 
benefit of the employees, the employer is, according 
to the generally accepted rule, liable for ordinary 
care in the selection and retention of physicians,^*^ 
and where it exercises such care it is not liable for 


20. Cal.—Oorpus Juris guoted in i 

Rannard v. Lockheed Aircraft ! 
Corp., 157 P.2d 1, 6, 26 Cal.2(i 149. 
Minn.—Jones v. Tri-State Tei. & Tei. 
Co., 136 N.W. 7*41, 118 Minn. 217, 
40 L.R.A„N.S., 485. 

The Principal is responsihle for 
tort of his agrent, not because the 
former has done wronff, but because 
the law so declares as matter of 
Public policy, and there is no more 
reason to except employers of physi- 
cians from doctrine of respondeat 
superior than there is to except em¬ 
ployers of other highly skilled per- 
sons who perform technical Services 
requiring discretion.—^Knox v. In- 
salls Shipbuilding Corp., C.C.A.Miss., 
158 F.2d 973. 

21. Cal.—Rannard v. Lockheed Air¬ 
craft Corp., 157 P.2d 1, 26 Cal.2d 
149. 

Mo.—Hamilton v. Standard Oil Co. 
of Indiana, 19 S.W.2d 679, 323 Mo. 
531. 

22. Cal.—^Corpus Juris quotsd iu 
Rannard v. Lockheed Aircraft 
Corp., 157 P.2d 1, 6, 26 Cal.2d 149. 

39 C.J. p 245 note 28. 

Proximate cause 

Tex.—Baker v. Adkins, Civ.App., 278 
S.W. 272. 

23. Cal.—Corpus Juris quoted in 
Rannard v. Lockheed Aircraft 
Corp., 157 P.2d 1, 6, 26 Cal.2d 149. 

Ind.—^Wabash R. Co. v. Reynolds, 84 
N.E. 992, 41 Ind.App. 678. 

La.—Ford v. Louisiana & A. Ry. Co., 
App., 196 So. 403. 

Agency 

In order to authorize recovery of 
damages from employer for improper 
treatment of employee by physi- 


cians, petition should contain allega-' 
tions clearly disclosing that physi- 
cians acted as employer's agents.— 
Ford V, Louisiana & A. Ry. Co., La. 
App., 196 So. 403. 

Complaittt held sufficient 
U.S.—Knox V, Ingalls Shipbuilding 
Corp., C.C.A.Miss.. 158 P.2d 973. 
Complaint held insufficient 
Ohio.—Youngstown Park & Falis St. 
Ry, Co. V. Kessler, 95 N.E. 509, S4 
Ohio St. 74, 36 L.R.A.,N.S., 60, Ann. 
Cas.l912B, 933. 

24. Okl.—Oklahoma Gas & Electric 
Co. V. Priest, 62 P.2d 65, 178 Okl. 
91. 

Pact questions 

In employee's action against em¬ 
ployer for injuries resulting from 
negligence of employer's medical 
staff in failing properly to examine 
employee and diagnose his injury, 
whether physician was acting for 
any one other than himself when 
he committed the tort, and, it so, 
for whom, were questions of fact 
unless facts were undisputed and 
confiicting reasonable inferences 
might not falrly be drawn there- 
from.—Knox v. Ingalls Shipbuilding 
Corp., C.C.A.Miss., 158 F.2d 973. 

25. Ky.—^tVestern Union Telegraph 
Co. V. Mason, 22 S.'VV.2d 602, 232 
Ky. 237. 

La.—Ford v. Louisiana & A. Ry. Co., 
App., 196 So. 403. 

Mont.—Borgeas v. Oregon Short Line 
R. Co., 236 P. 1069, 73 Mont. 407. 
N.T,—Stone v. Goodman, 271 N.T.S. 

600, 241 App.Div. 290. 

N.C.—Gosnell v., Southern Ry. Co., 
162 S.E. 669, 202 N.C. 234. 

Tex.—Southern Pac. R. Co. v. Maul- 
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din, 46 S.W. 650. 19 Tex.CIv.App. 
166. 

28. Ky.—Western Union Telegraph 
Co. V. Mason. 22 S.W.2d 602, 232 
Ky. 237. 

La.—Ford v. Louisiana & A. Ry. Co., 
App., 106 So. 403. 

N.T.—Stone v. Goodman, 271 N.T.S. 

500, 241 App.Div. 290. 

N.C.—Gosnell v. Southern Ry. Co., 
162 S.E. 569, 202 N.C. 234. 

Tex.—Thomas v. Postal Telegraph- 
Cable Co., Civ.App., 4S S.W.2d 422, 
affirmed, Com.App., 65 S.W.2d 282— 
Southern Pac. R. Co. v, Mauldin, 
46 S.W. 650. 19 Tex.Civ.App. 166. 
]&ule of respondeat superior Inappll. 
cable 

Relation of master and servant or 
Principal and agent does not exist 
between an employer and a physician 
employed to treat injured employees, 
since employer has no control over 
physician, and rule of respondeat 
superior is inapplicable.—Borgeas v. 
Oregon Short Line R. Co., 236 P. 
1069, 73 Mont. 407. 

27. W.Va.—Neil v. Flynn Lumber 
Co., 88 S.E. 1090, 78 W.Va. 235. 
236. 

39 C.J. p 245 note 32. 

2a N.T.—Stone v. Goodman. 271 N. 
T.S. 500, 241 App.Div. 290, 

29. Cal.—Steiner v. Goodyear Tire 
& Rubber Co. of California, 300 P, 
980, 115 Cal.App. 162. 

30. Ky.—Black Mountain Corpora¬ 
tion V. Thomas, 291 S.W. 737, 218 
Ky, 497. 

Tex.—Thomas v. Postal Telegraph- 
Cable Co., Com.App., 65 S.W.2d 
282. 

29 C.J. p 246 note 35. 



§ 165 


MASTER AXD SERVANT 


56 C.J.S. 


their negligence.^^ Where the employer selects a 
competent physician to treat the employees, it may 
rely on the presumption that his competency will 
continue until notice of a change.^2 order that 
the reputation of the physician may constitute con¬ 
structive notice to the employer, it must bc so gen- 
eral and notorious that ignorance shows the negli- 
gcnce of the employer,^3 and, where the reasons 
which are relicd on to charge the employer with 
knowledge of the reputation of the physician apply 
with equal force to show knowledge on the part of 
the employee, his negligence in failing to make com- 
plaint is as great as is that of the employer in re- 
taining the physician.34 

Pro fit to employer. In order for the employer to 
escape liability for the negligence of the physician, 
it must appear that the employer did not derive any 
profit from the retention or selection of the physi- 
cian.35 Where deductions from the pay of the em¬ 
ployee for the purpose of providing medical and hos- 
pital attention have resultcd in direct pecuniary prof¬ 
it to the employer, it is responsible for the negli¬ 
gence or malpractice of physicians, although they 
have been employcd after the exercise of due care, 36 
and likewise it has been held that, where the em¬ 
ployer contracts for a consideration to treat its em¬ 
ployees for any injury received by them in its em- 
ploy, it is liable for the malpractice of a physician or 
surgeon employed.37 

Hospital maintaincd hy employer, The employer 


or an organization formed by it which maintains a 
hospital for supplying medical attention to the em¬ 
ployees is generally not liable for the negligence of 
physicians, siirgeons, and attendants serving in the 
hospital where it has exercised ordinary care in se- 
lecting and retaining them.38 The cases exempting 
the employer from liability are frequently placed on 
the theor>' that the maintenance of the hospital is 
a charity,33 and this theory also has been applied to 
obviate liability on the part of the hospital associa- 
tion as siich .^0 Obviously this theory is inapplica- 
ble where the employer operates the hospital for 
gain or profit, and in such case it is liable for the 
negligence of the physicians employed at the hos¬ 
pital,and it has been indicated that a like rule 
would apply where the employer had contracted to 
supply medical Service for a consideration.^^ Xt has 
been held that the hospital is operated for profit 
within this rule where deductions are made from 
the employees’ wages for its maintenance^S even 
though it does not appear whether the sums deduct- 
ed from wages exceed the cost of maintaining the 
hospital.'^^ 

Other cases hold that, where a hospital is main- 
tained by contributions deducted 'from the pay of 
the employees, the master is not liable because of 
ihe negligence of physicians, surgeons, and attend¬ 
ants serving in the hospital where it has exercised 
ordinary care in selecting and retaining them,45 at 
least where the deductions from wages do not yield 


31. Ky.—Black Mountaln Corpora¬ 
tion V. Thomas, 291 S.W. 73T, 21S 
Ky. 4liT. 

Mont.—Borgeas v. Oregon Short Line 
R. Co., 206 P. 1069, 73 Mont. 407. 
Tex.—Thomas v. Postal Telcgraph- 
Cable Co., Com.App., 65 S.W.2d 2S2. 
39 C.J. p 245 note 34. 

32. W.Va.—Guy v. Lanark Puel Co., 
79 S.E. 941, 72 W.Va. T2S, 48 L.R. 
A.,X,S., 536. 

33. W.Va.—Guy V. Lanark Puel Co,, 
supra. 

34. W.Va.—Guy v. Lanark Fuel Co., 
supra. 

35. La.—Ford v. Louisiana & A. Ry. 
Co., App., 196 So. 403. 

Seduction in. compeusation. paymexits 
Pact that in many cases employer 
or his insurer is ultimately relieved 
from compensation payments in full 
or part through physician’s Serv¬ 
ices would not, in the ordinary or 
usual meaning of the word, be con- 
sidered a profit within rule that em¬ 
ployer must not derive a profit from 
physician*s Services in order to avoid 
liability for empIoyee’s death caused 
by physician*s negligence, but physi- 
cian's sharing compensation with 
employer, or employer’s interest or 


ownership in hospital, vrould resuit 
in profit.—Ford v, Louisiana & A. 
Ry. Co., supra. 

33. Pa.—Ulbrich v. Boone County 

Goal Corporation, 16 Pa.Dist. & Co. 
315. 

39 C.J. p 246 note 39. 

37. Wash.—Sawdey v. Spokane 

Falis & N, R. Co., 70 P. 973, 30 
Wash. 349, 94 Am.S.R. 880. 

38. Kan.—^Nicholson v. Atehison, 

Topeka & Santa Pe Hospital Ass*n 
155 P. 920, 97 Kan. 480, L.R.A. 
1916D 1029. 

11 C.J. p 3^8 note 18. 

Failture to give prompt treatment 
Employer was liable where the 
hospital negligently failed to fur- 
nish the employee prompt treatment. 
—Pontanella v. New Tork Cent. R. 
Co., 174 N.T.S. 537, 186 App.Div. 588, 
affirmed 126 N.E, 907, 228 N.Y. 546. 

39. U.S.—Illinois Cent. R. Co. v. 
Moodie, C.C.A.Ala., 23 P.2d 902. 

Kan.—Nicholson v. Atehison, Topeka 
4& Santa Fe Hospital Ass*n, 155 P. 
920. 97 Kan. 480, L.R.A.1916r) 1029. 
11 C.J. p 378 note 18. 

40. Kan.—^Nicholson v. Atehison, 
Topeka & Santa Pe Hospital Ass*n, 
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155 P. 920, 97 Kan. 480, L.R.A. 
1918A 175. 

Tex.—Davis v. Gulf, C. & S. P. R- 
Co., Civ.App., 196 S.W. 603. 

11 C.J. p 378 note 18. 

41. Mo.—Phillips V. St. Louis & S, 
P. Ry. Co., 111 S.W. 109, 211 Mo. 
419, 124 Am.S.R. 786, 17 L.R.A., 
N.S., 1167, 14 Ann.Cas. 742. 

39 C.J. p 246 note 43—11 C.J. p 378 
note 19. 

42. Ark.—Pearson v. Arkansas Mid¬ 
land R. Co., 153 S.W. 595, 106 Ark- 
442. 

43. Mo.—Phillips V. St. Louis & S. 
P. R. Co., 111 S.W. 109, 211 Mo. 
419, 124 Am.S.R. 786, 17 L.R.A.,. 
N.S., 1167, 14 Ann.Cas. 742. 

39 C.J. p 246 notes 43, 50—11 C.J. p 
378 note 19. 

44. Cal.—Bowman v. Southern Pac. 
Co., 204 P. 403, 55 Cal.App, 734. 

11 C.J. p 378 note 19 [al. 

45. U.S.—Illinois Cent. R. Co. v. 
Moodie, C.C.A.Ala., 23 P.2d 902. 

Miss.—James v. Yazoo & M. V. K- 
Co., 121 So. 819. 153 Miss. 776. 

39 C.J. p 246 note 41. 
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the employer a profit over and above the expenses of 
maintaining the hospital;^® the master being consid- 
ered merely as a trustee for the proper administra- 
tion and expenditure of the hospital fund.'^’^' In any 
event, there is no liability where negligence is not 
established.^^ 

The reasonable diligence required of the master 
extends to the retention of physicians and other at- 
tendants,^® and includes the duty to supervise the 
Work of the hospital^^^ and to discharge any ap- 
pointees who, although reasonably competent at the 
time of their appointment have, because of the use of 
intoxicants or narcotics or for other causes, since 
become incompetent.Si 

Where the hospital is conducted by an associa- 
tion of employees and is under their management, 


although it is recognized and aided by the employer, 
the acts of the hospital in furnishing medical treat- 
ment to an injured employee at his volition cannot 
be regarded as the act of the master®^ or of his 
agent, ^nd this is true although persons other than 
membcrs of the association are taken to the hospital 
by the master for treatment at the master’s ex- 
pense-^-^ 

I 155. - Recovery of Compensation for 

Services Rendered 

Independent of contract, an employer ordinarlly Is 
not liable for the payment of medical services rendered 
to an employee. 

Where an employer has contracted to pay for med¬ 
ical Services rendered to an ill or injured employee, 
it is, of course, liable therefor.55 However, the 


46. Ark,—Pearson v. Arkansas Mid¬ 
land R. Co., 153 S.W. 595. 106 Ark. 
442, 

Tes.—Poling v. San Antonio & A. P- 
R. Co., 75 S.W. 69, 32 Tex.Civ.App. 
487. 

47. Ark.—^Arkansas Midland R. Co. 
V. Pearson. 135 S.W. 917, 98 Ark. 
399. 34 L.R.A.,N'.S.. 317. 

39 C.J. p 246 note 44. 

48. Mo.—Breeze v. St. Louis & S. 
F. R. Co., 174 S.W. 409, 264 Mo. 
258. 

39 C.J. p 246 note 51. 

49. Ind.—Wabash R. Co. v. Kelley, 
52 N.E. 152, 153 Ind. 119, rehear- 
ing denied 54 N.E. 752, 153 Ind. 
119. 

i60. Ind.—Wabash R. Co. v. Kelley, 
supra. 

'.Sqnlpment 

Fact that railroad*s charitable 
'hospital was not equipped with port- 
able X-ray machine was held not to 
Show failure to furnish necessary 
■hospital equipment where such ma¬ 
chine was available if needed.—Illi¬ 
nois Cent. R. Co. v. Moodie, C.C.A. 
Ala., 23 F.2d 902. 

.51. Ind.—^Wabash R. Co. v. Kelley, 
52 N.E. 152, 153 Ind. 119, rehearing 
denied 54 N.E. 752, 153 Ind. 119. 
.52. U.S.—Carr v. Northern Pac. R. 

. Co., qC.A.Wash., 273 P. 511. 

>'53. U.S.—Carr v. Northern Pac, R. 
Co., supra. 

.54. U.S.—Carr v. Northern Pac. R, 
Co., supra. 

.55. Mo.—^Ti^^^einsberg v. St. Louis 
Cordage Co., 116 S.W. 461, 135 Mo. 
App. 553—Freeman v. Junge Bak- 
ing Co., 103 S.W. 566, 126 Mo.Apjo. 
124. 

-A.uthority ofc 

Officer or agent of Corporation to 
bind Corporation for payment for 
medical or hospital treatment 
.see Corporatlons § 1050. 


Servant to employ medical attond- i 
ance see Agency § 105 d (2). ' 

Hospitars right to recover from em¬ 
ployer for medical care and Serv¬ 
ices rendered employee see Hos- 
pitals § 7. 

Liability of one employing physician 
for another for payment for Serv¬ 
ices see the C.J.S. title Physicians 
and Surgeons $ 70, also 48 C.J. p 
1163 note 31-p 1165 note 71. 
Promises in behalf of person ill or 
injured generally see Frauds, Stat¬ 
ute of, 5 20. 

ConsideratiLon; moral obUgation 
The moral obligation resting on an 
employer to furnish assistance and 
care to an injured employee, even 
though the employer was not re- 
sponsible for the injury, constitut- 
ed a sufficient consideration for the 
agreement of the employer’s presi- 
dent to pay a physician for profes- 
sional Services rendered such serv¬ 
ant.—Scott V. Monte Cristo Oil & 
Development €o., 115 P. 64. 15 Cal. 
App. 453. 

Mistake 

Employer, having employed den- 
tist to treat injured employee, was 
held bound to pay therefor, although 
mistaken as to liability.—Capron v. 
Utica Ice Co., 217 N.Y.S. 732, 127 
Misc. 848. 

Bevocation 

(1) Railroad company was held 
not liable to doctor employed to at- 
tend a person struck by a train for 
Services undertaken after notice that 
it would not be liable for further 
Services or attention.—^Vandalia R. 
Co. v. Bryan, 110 N.E. 218, 60 Ind. 
App. 223. 

(2) The employment of plaintif!^ 
physicians by defendant to treat his 
injured employee continued while the 
case demanded their Services or till 
they were discharged by defendant, 
so that he not having discharged 

823 


them, but merely mformed them, 
while treating the employee, that he 
would not pay them, as he had not 
employed them, he was liable for 
their further treatment of the em¬ 
ployee up to the time he was in con- 
dition to be dismissed from further 
treatment.—Cray v. Lumpkin & 
Thomas, Tex.Civ.App., 159 S.W. 880, 
error refused. 

Orlginal TUidertaJring 

Master’s promise to pay physician 
for medical attention to servant was 
held to make master liable for phy- 
sician’s Services as on original un- 
dertaking, although sheriff procured 
physician to attend sert^ant and 
promised to pay physician for his 
visit if no one else would agree to 
pay him.—Guy v. Riley, 180 S.E. 624, 
51 Ga.App. 404. 

Authority of physician to contract 
for hospital services 

Where a physician called by the 
master took the injured employee 
to a hospital and informed the au- 
thorities that the master would pay 
the bili, the master was bound by 
such acts on the part of his agent.— 
Omaha General Hospital v. Strehlow, 
147 N.W. 846, 96 Neb. 308. 

Services covered by contract 

(1) Contract written by railroad 
providing for doctor^s services will 
be strictly construed against it; doc- 
toz^s contract to render free medical 
attention to patrons and employees 
of railroad was held not to include 
surgical attention.—Missouri & N. 
A. R. Co. V. Fowler, 293 S.W. 47, 173 
Ark. 772. 

(2) A physician employed by a 
department store to render services 
to an injured employee could not re¬ 
cover for consultations with physi¬ 
cians, appointed by the court, in an 
action by the injured employee 
against the store, with a view of 
giving evidence in that action.—Ghlo 
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mere fact that an employer summoned the physician 
or requested the performance of medical Services 
does not necessarily est abii sh a contract to pay^® al- 
though such facts may, in the light of the particular 
circumstances, imply a binding promise to pay.®^ 

Tndependent of contract, a physician ordinarily 
may not recover from an employer for Services ren- 
dered an employee.58 Xhe employer is not liable for 
medical attendance even where the employee was in- 
jured in the course of his employment so as to make 
the employer liable for the injuries.5® 

The fact that the employer collected a fund out of 
the wages of its employees for medical aicl does not 
necessarily make the employer liable to a physician 
for Services rendered an employee.®® Where a fund 
has been collected by the employer for the pa 3 ’ment 
of a mine physician, one who holds an order of the 
employee authorizing a deduction from his wages 
for the payrnent of the holder as physician, which 
order is unaccepted by the employer, cannot attack 
the validity of the choice of another physician as the 
mine physician or attack his right to the fund.®^ 
Under a statute which provides that the entire 
amount deducted from the pay of the emplo^-ces for 
the purpose of payrnent of a physician must be paid 
over to him, a physician cannot recover from the 
employer a balance alleged to have been withheld in 
the absence of a showing that there is a specified 
fund in the hands of defendant, withheld from the 
employees and laborers for the avowed purpose of 
paying his salary as company physician,®® and it is 
not sufficient to show that there was a general un- 
derstanding among the employees and laborers as to 
the purpose for which the fund is withheld,®® 


§ 167. Relief and Benefit Departments or As- 
sociations 

The rules relating to pians, funds, or departments 
establislied and maintained by the employer either 
unilaterally or under contract with the employees, 
or associations of employees encouraged and aided 
by the employer, for the relief and benefit of em¬ 
ployees or beneficiaries designated by them, are dis- 
cussed infra §§ 16S-170. Social security, unemploy- 
ment compensation, and like matters made compul- 
sory by statute are discussed in the CJ.S. title So¬ 
cial Security and Public Welfare. 

Examine Pocket Parts for later cases. 

§ 168. - Organization and Membership 

a. In general 

b. Membership 

c. Dissolution and winding up 

d. Re fund or recovery back of contribu- 

tions or deductions from w^ages 

a. In General 

When not prohiblted by charter or statute, an em- 
ployer may matntain an Insurance plan for the pro- 
tection of its employees, form a relief department and 
guarantee payrnent of its obligations, or ad pt a pen- 
sion plan where payments to be made thereunder bear 
a reasonable relatlon to the value of Services rendered 
and to be rendered. 

For the purpose of providing for relief or the pay- 
ment of benefits in the case of accident, sickness, or 
death of their employees, various employers, particu- 
larly railroads, have from time to time organized or 
encouraged the formation among their employees of 
w'hat are commonly known as relief departments or 
funds.®^ Such relief departments or associations are 
not Insurance companies in such a sense as to bring 


V. Schaper Bros. Mercantile Co,, 163 
S.W. 551, ISO Mo.App. 6S6. 

Waiver 

Bentist, having rendered bili to 
Insurance carrier, was held not to 
have waived claim against employ¬ 
er.—Capron v. Utica Ice Co., 217 X. 
y.S. 732, 127 JUisc, S48. 

56. Ga.—Norton v. Rourke, 61 S.E. 
478, 130 Ga. 600, 18 L..R.A..N.S., 
173, 124 Am.S.R. 787. 

39 C.J. p 247 note 57. 

57« 111.—^Krieger v. Chicago Carton 

Co., 185 Ill.App. 5S2. 

Miss.—Till V. Redus, 29 So. 822, 7fl 
Mlss. 125. 

Mo.—Wllson V. St, Louis Envelope 
& Paper Box Co., App., 190 S.W. 
973—Greensfelder v* Witte Hard¬ 
ware Co.. 175 S.W. 275, 189 Mo. 
App. 57fi. 

39 aj. p 247 note 59. 


Servant perforxaing Services ‘witlion.t 
compensation 

Vt.—Clark v. Waterman, 7 Vt. 76, 29 
Ara.D. 150. 

58. Ala,—^Johnson v. Roberts, 103 
So. 563, 212 Ala. 535. 

39 C.J. p 247 note 66. 

Employer’s liability under workmen’s 
compensation statutes to persons 
supplying medical Services to em¬ 
ployees see the C.J.S. title Work- 
men‘s Compensation Acts § 275, 
also 71 C.J. p 782 note 63 et seq. 

58. Mass.—Eavis v. Porbes, 51 N.B. 
20, 171 Mass. 548. 47 L-RA.. 170. 

39 C.J. p 247 note 60. 

60. Mo.—Perkins v. Kilpatrick, 
App., 198 S.W. 876. 

61. Wash.—Sheets v. Coast Coal 
Co., 133 P. 433, 74 Wash. 327, 

62. Tenn.—^W’'agrner v. Brady, 171 S. 
W. 1179, 130 Tenn, 554, 

63. Tenn.—^Wagoer v. Brady, supra. 
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64. Pa.—Corpns Jtirls «inoted in 

Cimprich v. Pennsylvania R. Co., 

180 A. 51, 54, 119 Pa.Super. 5. 

39 C.J. p 247 notes 66-68. 

Parties 

In an action by an undertaker 
against a relief association to re¬ 
cover funeral expenses of a deceased 
member, a petition of the original 
defendant to joln additional defend- 
ants will not be dismissftd on a 
ground not appearing in the peti¬ 
tion or in the order of court there- 
on.—Booth V. Pennsylvania Rallroad 
Voluntary Relief Dept., 41 Pa.Eist- 
& Co. 271. 

Hotiee nnaiithoxised 

A notice posted by a railroad yard- 
master directing employees in case 
of accident not to call a particular 
phy.sician was held not to have been 
authorized by an employees' beneft- 
cial association.—Feek v. Northern 
Pac. Ry. Co., 152 P. 421, 51 Mont, 
295, L..R,A.1916B 836. 
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them within the operation of statutes relating to stich 
companies, as disciissed in Insurance § 59, but they 
are more properly regarded as beneficial societies.®^ 

A Corporation employer, although not an insur- 
ance company, may maintain an insurance plan for 
the protection of its employees engaged in the con- 
duct o£ the business of the corporations where it is 
not contrary to the express terms of incorporation.®® 
So the formation by a railroad company of a re- 
lief department together with a guaranty of the 
payment of its obligations will not be held ultra 
vires,at least in the absence of evidcnce of the 
terms of the charter of the Corporation.®® An em- 
ployee cannot assert that the maintenance of a re- 
lief department is ultra vires after having received 
the benefits secured to him by his contract,®® and 
one who deals with it as a legal entity capable of 
transacting business, and in consequence receives 
from it money or other thing of value, is estopped to 
deny the legality of its existence or its right to con- 
tract.''® The admission and treatment of nonmem- 
ber patients at the hospital of a railroad employees* 
relief association is not ultra vires where there is 
nothing in the certificate, constitution, or by-laws 
which provides that the hospital shall be for the ex- 
clusive use of the members of the association or 
which prohibits the admission of nonmembers.'^^ 

Corporate pension pians provide a legitimate meth- 
od of granting employees deferred compensation in 
addition to basic salaries where the payments to be 
made thereunder bear a reasonable relation to the 
value of Services rendered and to be rendered and 
hence are not objectionable as a gift which major- 
ity stockholders have no right to make over the pro- 


test of a minonty.72 The validity of a statute pro- 
hibiting any Corporation from directly or indirectly 
compelling or requiring an employee to join any 
company or association whatsoever, and from with- 
holding any part of an employee’s w^ages or salary 
for the payment of dues or assessments in any soci- 
ety or organization, has bcen upheld.*^® While a 
statute forbidding a Corporation to compel an em¬ 
ployee to contribute to a benefit or insurance fund 
maintained or managed for the employees by the Cor¬ 
poration or by any other Corporation or person is 
constitutional,'^^ it does not forbid all compulsory 
contributions to benefit or insurance funds, but only 
those where the fund is maintained or managed for 
the employees by some one other than themselves.'^® 
A statute providing that an employee of a company 
which has established a pension system shall, after 
having served at least o?ic fourth of the term re- 
quired to qualify him for a pension, be qualified to 
receive a proportionate part of the pension has been 
held invalid.'*® 

b. Membership 

By-Iaws or other regulations of an employees' relief 
association are controlling in respect of eligibility for 
membership and termination of membership, False war- 
ranties as to a materiai matter in an applicatlon for 
membership may deprive the member of the right to 
benefits. 

The eligibility of particular pcrsons to member¬ 
ship in an employees’ relief association must be dc- 
termined by the by-Iaws or other regulations of the 
association." ‘ In the case of an incorporated associa¬ 
tion, the organization cannot be required by estoppei 
to pay benefits to a member who is not eligible un¬ 
der the terms of its charter.**® Where a relief de- 


05. Pa.—Corpus Juris qnoted ia i 

Cimprich v. Pennsylvania R. Co., j 
ISO A. 51, 54, 119 Pa.Super. 6. 

39 C.J. p 247 note 67. 

Beaevolent organization 
Or.—Rueda v. Union Pac. R. Co., 175 

P.2d 778. 

Bot mntnal benefit association 

The relief department of a partic¬ 
ular railroad company has been held 
merely a department of the railroad 
cempany, and not a mutual benefit 
association.—Grandillo v. Pennsyl- 
vanio R. Co., 162 A. 349, 5 W.W. 
Hnrr., Del., 214. 

66. Ala.—U. S. Cast Iron Pipe & 
Foundry Co. v. Bailey, 69 So. 825. 
194 Ala. 261. 

67. Ala.—Harrison v. Alabama Mid¬ 
land R. Co., 40 So. 394, 144 Ala.. 
246, $ Ann.Cas. 304. 

39 C.J. p 247 note 70. 

68. Pia,—Atlantic Ooast Line R. Co. 
V. Beazley, 45 So. 761, 54 Fla. 311. 

S9 C.J. p 248 note 71. 


69. 111.—Eckman v. Chicago, B. & 

Q. R. Co., 48 X.E. 496, 169 111. 312, 
3S L.R.A. 750. 

70. Ga.—Petty v. Brunswick & W, 

R. Co.. 35 S.E. 82, 109 Ga. 666. 

71. Colo.—Denver & R. G. R. Co. 
Employees’ Relief Ass’n v. Rish- 
miller, 171 P. 501, 64 Colo. 306, L. 
R.A.191SD 559. 

72. U.S.—Nemser v. Aviation Cor¬ 
poration, D.C.Del., 47 P.Supp. 515. 

Length. of Service 

Fact that the amount of an an- 
nuity to which an employee would 
he entitled under contributory pen¬ 
sion plan w’as not based on the 
length of his service was not In it- 
self sufficient to render the plan un- 
lawful.—Nemser v. Aviation Corpo¬ 
ration, supra. 

73. Ohio.—Baltimore & O. S. W. R. 
Co. V. Bailey, 124 N.E. 19<5, 99 Ohio 
St. 312, error dismissed 40 S.Ct. 
118, 251 U.S. 664, 64 L.Ed. 416. 

39 C.J. p 258 note 7. 
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74. N.T.—Fnjans v. R. H. Macy & 
Co., 296 N.Y.S. 658, 163 Misc. 182, 
reversed on other grounds 300 N. 
T.S. 624, 165 Misc. 100, affirmed •$ 
N.y.S.2d 15‘7, 254 App.Div. S27, and 
motion denied 6 N.Y.S.2d 443, 255 
App.Div. 702. 

75. N.Y.—Fajans v. R. H. Macy & 
Co., 300 N.Y.S. 62 4, 165 Misc. 100. 
affirmed 6 N.Y.S.2d 157, 254 App. 
Div. S27, motion denied 6 N.T.S.2d 
443, 255 App.Div. 702. 

76. U.S.—Standard Oil Co. of Lou- 
isiana v. Porterle, D.C.La., 12 F. 
'Supp. 100, followed in Standard 
Pipe Line Co. v. Porteris, 12 F. 
Supp. 105. 

77. Pa.—Kimbrough v. Hoffman, 6 
Pa.Super. 60, 41 Wkly.N.C. 275. 

39 C.J. p 248 note 82. 

78. N.Y.—Pitzgerald v. Burden 
Benev. Ass’n, 23 N.Y.S. 647, 69, 
Hun 532. 
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partment, however, with knowledge that no formal 
application has been made and no examination had, 
deducts assessments from the pay of the employee 
on the basis of membership and retains them, it is 
estopped to deny his membership but a mere de- 
duction of assessments by the employer is ineffec- 
tive to show an acceptance of the employee’s appli¬ 
cation in the absence of authorization or ratifica- 
tion by the relief association.SO 

False warranties as to a material matter by the 
member in his application will deprive him of the 
right to benefits^l although it has been held that it 
must be shown that the vitiating statements were 
knowingly false or made with a fraiidulent purpose 
to mislead the company.^s 

Termination of member^np. The termination of 
the employment will terminate the employee^s rights 
under a benefit certificate^s or his membership in a 
relief association where its regiilations so provide jS4 
and, at least in respect of the right of a beneficiary 
to a death benefit,or even in respect of sick ben- 
efits,S6 this may be true although the employment 
ceased because of sickness or disability. However, 
it has been held that the failure of the association 
to exercise its right to terminate the membership be¬ 
cause of termination of employment is a waiver 
thereof in so far as a beneficiary is concerned and 
the latter's rights, after the death of the member, 
are the same as though employment had not been 
terminated.87 A mere absence from duty not in it- 
self terminating the employment will not terminate 

r 

7a. Neb.—Burlington Yoluntary Re¬ 
lief Bept. V. White, 59 N.W. 747, 

41 Neb. 547, 43 Am.S.R. 701. 

39 C.J. p 248 note 86. 

80, Pa.—Baltimore & Ohio Em- 
ployees’ Relief Ass’n v. Post, 15 
A. 885, 122 Pa. 579, 9 Am.S.R. 147, 

2 L.R.A. 44. 

1 C.J. p 408 note 54 [a}. 

81. Neb.—Blunt v. Chicago, B. & Q, 

R. Oo., 142 N.W. 532, 93 Neb. 815. 

39 C.J. p 248 note 84. 
aa. N.C.—Daughtridge v. Atlantic 
Coast Line R. Co., 80 S.B. 1080, 

165 N.C. 188. 

Statement substantially true 

Negative answer to question 
■whether applicant for membership 
in employer's relief fund ever receiv- 
ed injury was not fraudulent mis- 
representation, where prior fall did 
not disable him until long after- 
wards.—Pennsylvania R. Co. v. 

Shannon, C.C.A.Ohio, 32 P.2d 6-59. 

83. Mo.—^Burns v. National Lead 
Co., 94 S.W.2d 1126, 231 Mo.App. 

180. 

Employer is uot obllgated to cou- 
ti&iie iusuraxLce after termination of 


the membership ;S8 but sometimes, under a nile of 
the employer issuing the certificate, the certi fica te 
is automatically canceled after a prescribed period of 
absence.89 Where the employment is terminated, a 
retention by mistake of an assessment from the em- 
ployee’s pay will not continue his membership.^^^ 

Failure to pay assessments in advance as required 
by the regulations may terminate the membership, 
and an assessment insufficient in amount to cover the 
next ensuing period cannot be apportioned to the first 
part thereof.9 2 

c. Dissolution and Winding Up 

On dissolution of an employees' relief society, or 
on discontinuance of a benefit plan where no associa¬ 
tion or organization has been formed, the funds on 
hand are regarded as held on a resulting trust and 
are to be distributed to the contributors In propor- 
tion to their contributions. 

In the absence of a statutory pro vi sion therefor, a 
dissolution of a voluntary relief organization cannot 
be had in equity unless some parties representing 
each of the confiicting interests are before the 
court.93 On dissolution of a voluntary relief socie¬ 
ty, its funds are held by the trustees for the benefit 
of the contributors and donors as a resulting trust,94 
and likewise, where a fund is established by contri- 
butions of the employer and of the employees from 
which benefits are paid to the employees, but there 
is no organization or association formed, the fund 
is held as a trust fund,95 of which the employer is a 
trustee,96 and on discontinuance of the plan the fund 


employment, where the Insurance is 
merely a gratuity and not part of 
the consideration of the contract of 
employment.—^Kowalski v. Mtna. Life 
Ins. Co., 165 N.B. 476, 266 Mass. 255, 
63 A.L.R. 1030. 

84. Ga.—Toung v. Minton, 176 S.E. 
662, 49 Ga.App. 545. 

111.—Przybylski v. International 
Harvester Co., 187 111.App. 235. 
Mass discharge of employees see in¬ 
fra subdlvision c of this section. 

85. Mo.—Burns v. National Lead 
Co.. 94 S.'VV.2d 1126, 231 Mo.App. 
180. 

86. N.T,—Ulmer v. Minster. 37 N. 
Y.S. 679, 16 Misc. 42. 

87. Pa.—Carpenter v. Pennsylvania 
Railroad Employees Provident & 
Loan Ass^n, 189 A. 469, 324 Pa. 
540. 

88. N.T.—Johnson v, Pennsylvania 
R. Co., 55 N.T.S. 1050, 26 Misc. 241, 
reversed on other grounds 60 N. 
Y.S. 129, 43 App.Div. 463. 

39 C.J. p 249 note 90. 

Employmeut coutiiiues, within the 
meaning of a benefit certificate, un¬ 
til it is terminated by the withdraw- 
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al of the employee or discharge by 
the employer, with notice to the oth¬ 
er party; it indicates the status of 
the holder of the certificate with re- 
lation to the company, rather than 
actual employment; and it is not 
automatically terminated by disabil¬ 
ity.—^Perkins v. Eagie Lock Co., 174 
A. 7'7, 118 Conn. 658. 

88. Mo.—Burns v. National Lead 
Co., 94 S.W.2d 1126, 231 Mo.App. 
180. 

90. Pa.—^Kimbrough v. Hoffman, 6 
Pa.Super. 60—^Aldridge v. Balti¬ 
more & 0. R. Co., 39 Pa.Co. 313. 

91. Pa.—Jacobs v. Pennsylvania R. 
Co., 20 Pa.Dist. 37*5. 

92. Pa.—Jacobs v. Pennsylvania R. 
Co., supra. 

39 C.J. p 249 note 94. 

93. Tenn.—^Atnip v. Tennessee Mfg. 
Co., Ch.A., 62 S.W. 1093. 

94. Mass.—Coe v. Washington 
Mills, 21 N.E. 966, 149 Mass. 543. 

95. Mich.—^Walters v. Pittsburgh & 
Lafce Angeline Iron Co., 167 N.W. 
834, 201 Mich. 379. 1 A.L.R. 624. 

96. Mich.—^Walters v. Pittsburgh & 



56 C. J. S. 


MA8TEB AND SERVANT 


168 


is distributed, not in accordance with the rules gov- 
erning the distribution of the property of a volun- 
tary association, but as a resulting trust to ali who 
contributed to it in proportion to their contribu- 
tions.®"^ In case of a voluntary discontinuance of 
the plan, the rights of the parties are determined as 
of the date 0 'f discontinuance.98 An employees* pen- 
sion fund conimittee may not be held personally li- 
able for distributing the fund, on dissolution, in ac¬ 
cordance with a plain and unambiguous rule.99 Pro- 
visions in the by-laws for the discontinuance of the 
association may be waived or set aside by the mem- 
bers.i 

Division and partial distribiition of assets without 
dissolution, Where the employer is stili in business 
and employing the larger part of the membership of 
an employees’ benefit association, members who lost 
employment en masse because of the closing of one 
of the employer^s mills have been held not entitled 
to a decree dissolving the association and distribut¬ 
ing its assets as on a dissolution,^ but they have 
been held entitled to a decree for division of the net 
assets of the association between the association, for 
the benefit of the members continuing to be em¬ 
ployees, and the members who were discharged en 
masse, and for a distribution of their proportionate 
shares to the employees who were so discharged.^ 

d. Refund or Recovery Back of Contributions or 
Deductions from Wages 

An employee who has contributed Is not entitled 
to recover back the amount of such contributions ex- 
cept where the relief plan is uniawfui or except to the 


extent provided by the plan or by reguiations of a re¬ 
lief department. 

Where, by statute, a relief plan tinder which the 
employee directly or indir.ectly agrees to surrender 
or waive any right of action against the employer 
for damages from personal injuries is void, as dis- 
cussed infra § 170, it has been held or recognized 
that an action will lie by the employee to recover the 
amount deducted from his wages during his Service 
for the benefit of the relief fund,^ but ordinarily, 
where the employee has consented to a deduction 
from his wages by receipting therefor in full, he 
cannot recover in an action at law any part of the 
fund created except in accordance with the terms of 
the plan;5 and an employee who has refused to per- 
mit continuance of deductions from his salary and 
who is not qualified for benefits is not entitled to re- 
payment of the sum previotisly paid into the fund 
on his behalf.6 

A fund committee will not be held to have misdis- 
tributed the fund by permitting the withdrawal of 
contributions by discharged employees in accordance 
with the rules and a retum of the money so with- 
drawn will not be decreed in a proceeding to which 
the discharged employees making the withdrawals 
are not parties.^ However, the provisions of some 
pians, and the reguiations of some relief depart- 
ments, relative to a return or refund on termination 
of employment have been construed to refer only to 
a refund of the unearned portion of the last month’s 
contribution, and not to entitle an employee leaving 
the Service to a return or refund of all the contribu¬ 
tions made by him, less the amount, if any, received 


Lake Angeline Iron Co., supra— 
0'Neil V. Lake Superior Iron Co., 
30 N.W. i688, 63 Mich. 690. 

97. Mich.—^Walters v. Pittsburgh & 
Lake Angeline Iron Co., 167 N.W. 
834, 201 Mich. 379, 1 A.L.R. 624. 

89 C.J. p 249 note 7. 

PexLsiou fnnd 

Generally assets of employees’ 
pension fund must be distributed 
among members according to con¬ 
tributions on dissolution.—'Cowles v. 
Morris & Co., 161 N.E. 150, 330 111. 
11 . 

98. Mo.—Stein v. National Bank of 
Commerce, App., 181 S.W. 1072. 

89 C.J. p 249 note 8. 

99. 111.—^Cowles V. Morris & Co., 161 
N.E. 160, 330 111. 11. 

1. Tenn.—Atnip v. Tennessee Mfg. 
Co., Ch.A., 62 S.W. 1093. 

89 C.J. p 249 note 9. 

2. N.T.—Longhine r. Bilson, 287 N. 
T.S. 281, 159 Misc. 111. 

3. N.T.—^Longhine v. Bilson, supra. 


Matters not affectlng zight to shaze 
in assets 

(1) Members of employees’ benefit 
association who lost their employ¬ 
ment by closing of one of employ- 
er’s mills were not precluded from 
asserting rights in assets of associa¬ 
tion by fact that employees of an- 
other mill previously closed had as- 
serted no such rights.—^Longhine v. 
Bilson, supra. 

(2) Also such members were en¬ 
titled to share In assets of associa¬ 
tion, notwithstanding by-law provid- 
ing for cessation of membership and 
forfeiture of all rights to benefits or 
to moneys paid to association when 
member voluntarily or involuntarily 
left employ of employer, since by- 
law was intended simply to cover 
case of individual members who left 
employ of employer, not mass dis- 
charge of employees by closing of 
mill.—^Longhine v. Bilson, supra. 

(3) Termination of membership on 
termination of employment general- 
ly see supra subdivision h of this 
section. 


4. Ala.—^Corpus Juris cited in At¬ 
lantic Coast Line R. Co. v. Wright, 
187 So. 476, 4‘77, 237 Ala. 410. 

39 C.J, p 249 note 96. 

5. Pa.—Mocomber v. Procter, 22 Pa. 
Super. 483. 

39 C.J. p 249 note 97. 

Change in system 

Change in Prench corporatlon’s 
pension system by order of IBYench 
government, whereby employees’ con¬ 
tributions ceased to be refundable 
on resignation or dismissal, was 
binding on New York employee who 
voluntarily resigned.—^Doyle v. 
Prench Telegraph Cabi e Co., 280 N. 
Y.S. 281, 244 App.Div. 586. 

6. Ohio.—Marauart v. Baltimore & 
O. R. Co., 195 N.E. 396, 49. Ohio 
App. 141. 

7. 111.—Cowles V. Morris & Co., 161 
N.E. 160, 330 111. 11. 

8. 111.—Cowles V. Morris & Co., su- 
1 pra. 
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by him in benefits.^ Where liabilities have accrued 
against the department, the member is not required 
to accept a tender of the assessments withheld from 
his pay in lieu of a discbarge of the obligations in- 
curred by the department.^^ 

§ 169. -Benefits 

a. In general 

b. Beneficiaries 

c. Remedies and procedure within organi- 

zation 

d. Execution of releases 

e. Actioiis for benefits 

a. In General 

The employee or beneficiary is entitied to benefits 
oniy as provided fop by the accepted plan or other con- 
tract and ruies and regulatlons embraced within the 
contract. 

' A benefit plan offered by an employer to all its 
employees and impliedly accepted by them through 
remaining in the employTnent constitutes a contract 
between the employer and employee,the Service 


rendered by the employee being a sufficient consider- 
ation to support the employer’s promise to pay bene- 
fits.^2 In such case the plan is not a mere gratuity 
or charity conferring on the employees and their 
dependents no legal rights,i3 and payments of bene¬ 
fits under the plan are not mere gratuiti es to be 
awarded in the discretion of the corporate employ- 
er^s officials.^^ However, a mere proposal on the 
part of the employer to pay benefits under certain 
specified conditions does not become a contract un- 
til the terms are accepted and compHed with by the 
employee.^^ Where there is an association, the con¬ 
tract, as far as it relates to benefits, consists in the 
application of membership, the policy or membership 
certificate,^® and the regulations of the association.^^ 
So too, where there is a relief department, the con¬ 
tract may consist of the application, certificate, and 
regulations.^^ 

The employee or beneficiary is entitied to benefits 
only as provided for by the accepted plan or other 
contract and ruies or regulations embraced with¬ 
in the contract,this rule being applicable to a 


9. Ala,— Corpus Juris cited in At¬ 
lantic Ooast Line R. Co. v. Wri^rht, 
187 So. 475, 477, 237 Ala. 410. 

39 C.J. p 249 note 98. 

Administrative constructlon of 

such regulations is given much 

weight in construing the regulations. 

—Atlantic Coast Line R. Co. v. 

Wright, 187 So. 475, 237 Ala. 410. 

10. Neh.—Burlington Voluntary Re¬ 
lief Dept. V. White, '59 N.W. 747, 
41 Neb. 547, '43 Am.S.R. 701, 

39 C.J. p 248 note 87. 

11. Conn.—Perkins v. Eagle Lock 
Co., 174 A. 77. 118 Conn. 608 — 
Tilbert v. Eagle Lock Co., 165 A. 
205. 116 Conn. 357. 

La.— Corpus Juris cited in Robinson 
V, Standard Oil Co. of Louisiana, 
App., ISO So. 207, 239. 

Pa.— Corpus Juris auoted ia Jensen 
V. Bell Telephone Co. of Pennsyl*' 
vania, 29 Pa.Dist. & Co. 476, 486. 

S.C.—Moore v. Postal Telegraph-Ca- 
ble Co.. 24 S.E.2d 361, 202 S.C. 225, 

39 C.J. p 248 note 76. 

12 . Conn.—Tilbert v. Eagle Lock 
Co., 165 A. 20'5, 116 Conn. 357. 

La.— Corpus Juris cited ia Robinson 
V. Standard Oil Co. of Louisiana, 
App.. 180 So. 237, 239. 

Ohio.—Mabley & Carew Co. v. Bor- 
den, 195 N.E. 697, 129 Ohio St. 375, 
100 A.L.R. 511. 

Or.—^McLemore v. Western Union 
Tei. Co., 171 P, 390, 88 Or. 228, re- 
heard 171 P. 1049, SS Or. 228. 

Pa,— Corpus Juris gnoted In Jensen 
V. Bell Telephone Co. of Pennsyl- 
vania, 29 Pa.Dist. & Co. 476, 486. 

S.C.—^Moore v. Postal Telegraph-Ca- 


ble Co., 24 S.E. 2 d 361, 202 S.C 
225. 

Better and more continuous Service 
Ample consideratiori to the em¬ 
ployer to support his benefit plan as 
a contract with his employees is 
found in the attraction of more com¬ 
petent workmen to his employ, the 
inducement of better and more con¬ 
tinuous Service, and the avoidance 
of expense of labor turnover.—Psut- 
ka V. Michigan Alkali Co., 264 N.W. 
385, 274 Mich. 318. 

13. La.—Robinson v. Standard Oil 
Co. of Louisiana, App., ISO So. 237. 

14. Pa,—Jensen v. Bell Telephone 
Co. of Pennsyl vania, 29 Pa.Dist. & 
Co, 476. 

15. Ky.—Stewart v. Wisconsin Steel 
Co., 210 S.W. 479, 183 Ky. 730. 

16. 111.—Chicago, B. & Q. R. Co. v. 
Hendricks, 125 Ill.App. 580. 

Tex.—Swift & Co, Employes Benefit 
Ass’n V. Lemire, Civ.App., 145 S. 
W,2d 698, error dismissed, judg- 
ment correct. 

Application and ruies embodled In 
certificate 

Ohio.—Pitzgibbon v. Walcutt, 185 
N.E. 837, 126 Ohio St. 450. 

17. 111,—Chicago, B. & Q. R. Co. v. 
Hendricks, 125 Ill.App. 580. 

Constitution and hy-laurs hinding on 
member 

Where the organization is a vol- 
I untary unincorporated association, a 
I member who has subscribed to the 
constitution and by-laws on becom- 
j ing a member is bound by them, 

I however unreasonable they may 
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seem.—Ulmer v. Minster, 37 N.T.S. 
679, 16 Misc. 42. 

18. U.S.—Baltimore & O. R. Co. v. 
Reaux, D.C.Ohio, 59 F.Supp. 969. 

ISegulations binding on employee 

( 1 ) Employees of railroad on ac- 
auiring membership in railroad's re¬ 
lief department were bound by all 
regulations of the relief department, 
in effect at the time of the acquiring 
of membership and all amendments 
thereafter made to such regulations, 
where applications for membership 
in the relief department provided 
that employees should be so bound. 
—Brennan v. McCoy, D.C.W.Va., 34 
P.Supp. 865. 

( 2 ) Regardless of Railroad Re- 
tirement Act, members are bound by 
regulations of the relief department. 
—Brennan v. McCoy, supra. 

19. U.S.—Brennan v. McCoy, supra. 
D.C.—Sullivan v. Washington Ter- 

minal Co., 66 P.2d 278, 62 App.D. 
C. 248. 

$9 C.J. p 250 note 10. 

Office workers of coSrdinated rail- 
roads 

The arrangement between two 
railroads for joint use of two short 
distances of track was not a “co- 
I ordination” within agreement be- 
t-ween railroads and employees pro- 
jviding for benefits to employees af- 
I fected by a coSrdination, so as to 
entitle certain office workers of the 
railroads whose positions had been 
abolished to benefits under agree- 
m-ent, where it appeared that ar¬ 
rangement did not have slightest ef- 
fect on number of office workers 
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contingency on which benefits are^O or are not^i 
payable, 'and as to the amount of payments.^^ 
The foregoing is especially true where the fund 
is contributed entirely by the employer and is 
administered at his expense, the employer having 
the right in such case to reserve to himself the man- 
ner in which the plan shall be administered,^3 and 
the terms of the plan,^^ together with any rule which 
the employer makes regarding disposition of the 
fundas or carrying out of the plan,are binding on, 
and determinati ve of the rights of, an employee, or 
beneficiary asserting rights to benefits. 

The law of the state in which an application was 
made and accepted and in which a policy or certifi- 
cate was executed and delivered governs the rights 


of the parties under the contract37 even though a 
bili of interpleader is filed in another state by the 
employer^s relief department.-^ 

The right to unemployment compensation benefits 
is disciissed in the C.J.S. title Social Security and 
Public Welfare. 

Construction of provisions for benefits generaUy. 
The general rule that an Insurance policy is to be 
construed strictly against the insurer, discussed in 
Insurance § 297 c, is applicable to an employee’s 
Insurance certificate issued by his employer.^s 
Likewise, the terms of a plan, when formulated by 
the employer, are to be taken most strongly against 
him.30 ^ certificate, issued by a corporate employer 
to its employee, should be liberally construed in or- 


needed to handle business of rail- 
roads.—Fort Worth & Rio Grande 
Ry. Co. V. Evans, Tex.Civ.App., 150 
S.W.2d 408, error dismissed, judg- 
ment correct. 

FailTire to colloct preinlmn 
Under employes’ benefit associa- 
tion's accident Insurance policy, pro- 
viding for payment of weekly premi- 
ums by employer’s deduction of 
amounts thereof from insured em¬ 
ployes’ wag-es after expiration of 
each week, one employed by such 
employer for definite period and not 
discharged or laid 'Oif withln week 
during which she was forced to <auit 
because of. accidental injury sus- 
tained while at work could recover 
weekly disability benefits, even 
though employer failed to collect 
premium for such week and deduct 
amount thereof from such em- 
ployee’s money in employer’s hands. 
—Swift & Co. Employes Benefit 
Ass’n V. Lemire, Tex.Civ.App., 14'5 
S.W.2d 698, error dismissed, judg- 
ment correct. 

20. Cal.—Sullivan v. Union Oil Co. 
of California, 105 P.2d 9^, li6 Cal. 
2d 229. 

Ohio,—Pennsylvania R. Co. v. Gio- 
vanni, 2 N.E.2d 614, 52 Ohio App. 
50. 

39 C.J. p 2'50 note 11 [aj, [bl. 
Accident arising* out of negUgence 
It is not true, as a general prop- 
osition, that compensation for acci¬ 
dent and sickness, as provided in re¬ 
lief department of an employer, may 
never cover compensation for an ac¬ 
cident arising out of negligence.— 
Atlantic Coast Line R. Co. v. Moore, 
181 So. 175, 132 Fla. 507. 

On fnlfillment of condition bene¬ 
ficiary becomes entitled to payment 
es a matter of right.—Richardson v. 
Pacific Power & Light Co., 118 P.2d 
985, 11 Wash.2d 288. 

21. N.T.—Burgess v. First Nat. 
Bank, 220 N.T.S. 134, 219 App.Div. 
861. 


S.C.—Eliis V. Atlantic Coast Line R. 

Co., 168 S.E. 860, 169 S.C. 343. 
Takixig advantage of old age pension 
law 

Where railroad employees' benefit 
association provided for payment of 
benefits on dismissal from Service, 
but that no member who had taken 
advantage of any old age pension 
law should be eligible therefor, and 
that indefinite leave of absence on 
account of permanent disability 
should be deemed a dismissal pro¬ 
vided member had not attained re- 
tirement age under old age retire- 
ment law, employee who was past 
sixty-four when he was granted an 
indefinite leave of absence because 
of permanent disability and who 
thereafter received benefits under 
the Railroad Retirement Act, was 
not entitled to dismissal benefits, 
since employee had taken advantage 
of an old age pension law.—Bonner 
V. Railway Emp. Mut. Ass'n, Mont., 
170 P.2d 400. 

Discharge for fault of employee 

Where Service annuity contract 
provided for payment of annuity 
should employee before retirement 
be discharged for any reason not the 
fault of employee, and defined fault 
of employee as embracing any one 
of three enumerated causes, only 
discharge for one of such enumerat¬ 
ed causes would relieve employer 
from liability for annuity; but ab¬ 
sence of employee who when dis¬ 
charged had served one day of one 
year sentence in house of correction 
was within an enumerated cause of 
"continuous absence from duty with- 
out leave when not caused by illness 
or other similar disability,” even 
though employee when sentenced was 
already absent due to a broken leg 
and would have continued absent 
for longer period than term of his 
sentence.—Marcus v. Boston Edison 
Co., 56 N.E.2d..910, 317 Mass. 1. 

22. Or.—^McLemore v. Western Un- 
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ion Tei. Co., 171 P. 390, 1049, 88 
Or. 228. 

39 C.J. p 250 note 12 [a], [b]. 
Donble benefits 

D.C.—Sullivan Washington Termi- 

nal Co., 66 F.2d 278, 62 App.D.C. 
248. 

Credit of salary paid 

A beneficial association liable to an 
employee for payment of sick bene- 
flts since time of employee’s dis¬ 
charge was entitled to be credited 
with amount of check covering four 
weeks’ salary, less four weeks' dues, 
which was given to emploj^ee by em¬ 
ployer at time of discharge.—Kahn 
V. Griscom, 18 A.2d 499, 144 Pa.Su- 
per. 126. 

23. Tex.—^W’'ebster v. Southwestern 
Bell Tei. Co., Civ.App., 153 S.W.2d 
498, error refused. 

24. Mass.—'Clark v. New England 
Tei. & Tei. Co., 118 N.E. 348, 229 
Mass, 1. 

Tex.—Corpus Juris cited in Magno- 
lia Petroleum Co. v. Butler, Civ.. 
App., 86 S.W.2d 258, 262. 

25. Ky.—Stewart v. Wisconsin Steel 
Co., 210 S.W. 479, 183 Ky. 730. 

39 C.J. p 250 note 16. 

26. La.—Robinson v. Standard Oil' 
Co. of Louisiana, App., 180 So. 237. 

27. U.S.—Baltimore & O. R. Co. v. 
Reaux, D.C.Ohio, 59 F.Supp. 969.. 

S.C.—Livingston v. Atlantic Coast 
Line R. Co., 180 S.E. 34C, 176 S.C. 
385. 

;28. U.S,—Baltimore & O, R. Co. v. 
Reaux, D.C.Ohio, 59 F.Supp, 969. 

29. Mo.—Rose v. National Lead Co., 
App., 94 S.W.2d 1047. 

30. U.S.—Western Union Tei. Co. v. 
Hughes, S.C., 228 F. 885, 143 C.C.A. 
283. 

39 C.J. p 248 note 79. 

Ambiguitles in the plan are re~ 
solved against the employer.—Psut- 
ka V. Michigan Alkali Co., 264 N.W. 
385, 274 Mich. 318. 
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der that the purpose of issuing it may be realized 
an employer’s benefit plan for employees must be 
read as a whole;^^ and the by-laws, if any, and 
regulations governing the creation and administra- 
tion of the fund will be given the construction placed 
thereon by those on whotn rests the responsibility 
of administering the fund unless such construction 
confiicts with law and public policy.^^ 

Pensions and retirement benefits. A pension is a 
stated allowance or stipend made in consideration 
of past Services, or of the surrender of rights or 
emoluments, to one retired from service.^^ It in¬ 
volves the fundamental idea of compensation for 
Services rendered, the payment of which is deferred 
until after completion of the Services in order to 
induce long-continued and faithful service.^5 Ex- 
cept as created and provided for by contract or stat¬ 
ute, the policy of promoting and assuring financial 
protection of deserviiig employees in their old age 
does not legally enter into the relationship of em- 
ployer and employee.36 Where a retirement plan is 
not included in a contract between employer and 


employee, the benefits described therein are entirely 
voluntary and gratuitous on the part of the em¬ 
ployer ;37 and the employer may conditi on his bounty 
as he sees fit.^^ Services rendered in the past,39 
or appreciation thereof,'^^ or a moral considera- 
tion,^i or a requirement that employees report at the 
office for the purpose of receiving their checks^^ is 
not a sufficient consideration for a contract to pay 
employees pensions; and, where an arrangement un¬ 
der which pensions are paid is not supported by a 
valid consideration, it is revocable at the pleasure 

of the employer.‘^3 

On the other hand, where a retirement plan is 
not a mere benefaction, but is a contract supported 
by a consideration moving from the employee, the 
employer may not arbitrarily refuse payment of ben¬ 
efits thereunden‘^4 Such a contract arises where, 
although the original offer of additional compensa¬ 
tion, by way of a pension, for Services to be ren¬ 
dered was voluntary and gratuitous, the Services 
have been rendered and a pension has been award- 
ed;45 but even where there is a contract the offer 


31. Ind.—Chicago & E. I. Ry. Co. v. 
Schraeder, 168 N.E. 46S, 90 Ind. 
App. 151. 

32. Conn.—Tilbert v. Bagle Lock 
Co., 165 A, 205, 116 Conn. 357. 

Mich.—Psutka v. Michlgan Alkali 
Co.. 264 N.W. 385, 274 Mlck. 318. 
CouflictizLg provisions 

Rule of plan for death benefit to 
employees’ dependents declaring that 
plan constituted no contract, did not 
negative existence of contract, where 
rule confiicted with prior clauses 
providing positively and deflnitely 
for death benefits.—Psutka v. Michi- 
gan Alkali Co., supra. 

33. Tenn.—Atnip v. Tennessee Mfg. 
Co., Ch.A., 52 S.W. 1093. 

Tex.—Corpus Juris cited iu Magno- 
lia Petroleum Co. v. Butler, Civ. 
App., 86 S.W.2d 258, 262. 

34- U.S.—Hooker v. Hoey, D.C.N.T., 
27 F.Supp. 489, affirmed, C.C.A., 107 
P.2d 1016. 

35. N.T.—Sabi v. Laenderbank Wien 
Aktiengesellschaft, 30 N.Y.S.2d 
608, opinion supplemented 33 N. 
T.S.2d 764. 

Pa.—^David v. Veitscher Magnesit- 
werke Actien Gesellschaft, 35 A.2d 
346, 348 pa. 335. 

Contiiiuaaice iu employmeut 

Pension pians constitute a contin- 
uing inducement to employee to con¬ 
tinue his loyal service to employer, 
and continuance in employment un¬ 
der that inducement constitutes the 
consideration moving from employee. 
—Wallace v. Northern Ohio Traction 
& Light Co., 13 N.E.2d 139, 57 Ohio 
App. 203. 


36. U.S.—Plowman v. Indian Refin- 
ing Co., D.C.Ill., 20 F.Supp. 1. 

37. N.Y.—MacCabe v. Consolidated 
Edison Co. of New York, 30 N.Y.S. 
2d 44‘5. 

38. U.S.—Menke v. Thompson, C.C. 
A.Mo., 140 F.2d 786—In re Mis- 
souri Pac. R. Co., D.C.Mo., 49 F. 
Supp. 405. 

39. U.S.—Plowman v. Indian Refin- 
ing Co., D.C.Ill., 20 F.Supp. 1. 

40. U.S.—^Plowman v. Indian Refin- 
ing Co., Bupra. 

41. U.S,—^Plowman v. Indian Refin- 
ing Co., suprsu 

42- U.S.—^Plowman r. Indian Refin- 
ing Co., supra. 

43. U.S.—^Plowman v. Indian Refin- 
ing Co., Bupra. 

Ga.—Fickling v. Pollard, 179 S.E. 
582, 51 Ga.App. 64. 

44. N.Y.—Gearns v. Commercial Ca- 
ble Co., 32 N,Y.S.2d 856, 177 Misc. 
104'7. 

Ohio,—^t\’'ilson v. Rudolph Wurlitzer 
Co., 194 N.E. 441, 48 Ohio App. 450. 
Cousideratiou 

(1) Agreement by former employ¬ 
er, on employee’s retirement, to pay 
stipulated pension, conditioned on 
employee remaining loyal and not 
engaging in competitive employment, 
was supported by sufficient consid¬ 
eration.—^Langer v. Superior Steel 
Corporation, 161 A. 571, 105 Pa.Su- 
per. 579. 

<2) Benefit to employer is valid 
consideration for contribution to em¬ 
ployees’ pension fund.—Cowles v. 
Morris & Co., 161 N.E. 150, 330 111. 
11 . 


Promissory estoppel 

(1) Employer's agreement to pay 
stipulated pension to employee on 
retirement conditioned on employee 
remaining loyal and not engaging in 
competitive employment is enforce- 
able by employee under principle of 
promissory estoppel.—Langer v. Su¬ 
perior Steel Corporation, 161 A. 671, 
105 Pa.Super. 679. 

(2) Where evidence showed that 
employee, although ill, would have 
continued in employment for six 
more years, thereby becoming enti- 
tled to a pension under a pension 
plan effective as to employees em- 
ployed by employer continuously for 
twenty years prior to attaining sixty 
years of age but for employee’s reli- 
ance on einployer’s oral promise that 
if employee retired he would not 
jeopardize his right to aualify for 
a pension, under doctrine of promis¬ 
sory estoppel the employer would 
have been barred at expiration of 
six-year period from claiming that 
employee was not entitled to pen¬ 
sion, notwithstanding oral agreement 
was -within statute of frauds, if pen¬ 
sion plan had remained in effect.— 
Sessions v. Southern California Edi¬ 
son Co., 118 P.2d 935, 47 Cal.App.2d 
611. 

45. Tex.—Texas & N. O. R. Co. v. 

Jones, Civ.App., 103 S.W.2d 1043. 

error refused. 

Vested right 

When the conditions are satisfied. 
retirement pay becomes a vested 
right of which the person entitled 
thereto cannot be deprived.—^David 
V. Veitscher Magnesitwerke Actien 
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is accepted subject to the express conditions there- 
of,46 and an employee is not entitled to a pension 
until he is qualified therefor according to the con¬ 
ditions imposed>7 

The amount of a pension is determinable by ap- 
plying the pertinent provisions of the plan.^8 a per- 
son receiving benefits has no enforceable right to dif¬ 
ferent or greater benefits than those awarded him 
where, under the plan, the award is wholly within 
the discretion of the trustees,^^ nor, in the absence 
of a contractual obligation to do so, is the employer 
required to enlarge the pension payments of all pen- 
sioners in a class because it does so gratuitously, and 
out of its own corporate funds, for some one or 


more of that class,®® 

Employment contracts containing provisions for 
retirement pay are liberally construed to effectuate 
the dedared intention of the parties to pay addi- 
tional compensation for Services rendered in the 
past;®^ and, where the inducement of a pension was 
accepted by an employee, booklets in which the em- 
employer explained the pension System will be con¬ 
strued most strongly against the employer but it 
has been held that the contract possesses none of the 
elements of a contract of insurance and is not to be 
strictly interpreted against the employer, especially 
where the burden it assumed was entirely volun- 
tary and gratuitous,®^ A provision of a retirement 


Gesellschaft, 35 A.2d 346, 348 Pa. 
335. 

SnttseatLeut cnatter not nnlllfyingr 
contract 

A contract for pension payments 
to employee, following- due award, 
during balance of his life, subject to 
cancellation only for gross miscon- 
duct, was not nullified by commit- 
ment of former employee to state in¬ 
sane hospital, notwithstanding em¬ 
ployer contributed substantially to 
such institution through taxation.— 
Texas & N. O. R. Co, v. Jones, Tex. 
Civ.App., 103 S.W.2d 1043, error re- 
fused. 

Employer may not modlfy con¬ 
tract after board of pensions has 
determined employees’ right to pen¬ 
sion, made allowance thereof, and 
retired them.—Schofield v. Zion’s Co- 
op. Mercantile Inst., 39 P.2d 342, 85 
Utah 281, 96 A.L.R. 1083, j 

46. U.S.—^Menke v. Thompson, C,C, 
A.Mo.. 140 P.2d 786. 

Interests of all parties are gov- 
erned by contract.—Cowles v. Mor¬ 
ris & Co., ,161 N.E. 150, 330 111. 11. 

47. U.S.—Menke v, Thompson, C.C. 
A.Mo., 140 P.2d 786. 

Neb.—Twiss v. Lincoln Telephone & 
Telegraph Co., 287 N.W. 620, 13'6 
Neb. 788. 

N.T.—Sabi V. Laenderbank Wien Ak- 
tiengesellschaft, 30 N.Y.S.2d 608, 
opinion supplemented 33 N.T.S.2d 
764. 

Ohio.—Marquart v. Baltimore & O. 
R. Co., 19'5 N.E. 896, 49 Ohio App. 
141. 

Tex.—Magnolia Petroleum Co. v. 
Butler, Civ.App., 86 S.W.2d 258, 
error dismissed—Dowling v. Texas 
& N. O. R. Co., Civ.App., 80 S.W.2d 
456, error refused. 

Inchoate right 

Right of employee to pension or 
retirement pay is inchoate until hap- 
pening of contingency on which it 
was to be allowed. 

IU.—Cowles V. Morris & Co., 242 111. 
App. 648, affirmed 161 N.E. 150, 330 
111 . 11 . 


Pa.—David v. Veitscher Magnesit- 
werke Actien Gesellschaft, 35 A. 
2d 346. 348 Pa. 335. 

Employer cnay withdraw offer of 
pension plan at any time before an 
employee actually qualified under its 
terms, even though the employee is 
very close to qualifying period at 
time of abrogation of plan.—^Wal- 
lace V. Northern Ohio Traction & 
Light Co., 13 N.E.2d 139, 57 Ohio 
App. 203. 

Discontinnance of bnslness and fnnd 
Corporation contributing full 
amount agreed to employees’ pension 
fund was held not to have impliedly 
contracted to continue business and 
fund until all claims were fully paid. 
—Cowles V. Morris & Co., 161 N.E. 
150, 330 IU. 11. 

48. Cal,—Sessions v. Southern Cali- 
fomia Edison Co., 118 P.2d 935, 4‘7 
Cal.App,2d 611. 

Month in which death occnrs 

Where retired officer died April 
18, company, under plan contemplat- 
ing annual retirement income pay- 
able in monthly installments, and 
cessation thereof with payment for 
the month in which death occurs, 
was obligated for entire April in- 
stallment.—Trimble v. New York 
Life Ins. Co., 265 N.Y.S. 292, 234 
I App.Div. 427. 

49. N.Y,—Korb v. Brooklyn Edison 
Co., 15 N.Y.S.2d '667, 258 App.Div. 
799, reargument denied 16 N.Y.S. 
2d 704, 258 App.Div, 887—MacCabe 
V. Consolidated Edison Co. of New 
York, 30 N.Y.S.2d 445. 

50. Cal.—Sessions v. Southern Cal- 
ifornia Edison Co., 118 P.2d 935, 47 
Cal.App.2d 611. 

Itesolution of board of dlrectors 
A retired, pensioned employee 
whose name was omitted from list 
of pensioners entitled to receive in- 
creased pension payments under res- 
olution of employer’s board of direc- 
tors providing for increased pensions 
for employees who would have been 
entitled to higher pensions if an 
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abolished pension plan had been in 
effect on their retirement, could not 
maintain an action against employer 
to compel payments to be made to 
employee on the higher basis; and, 
in so holding, the court considered 
itself bound to read the resolution 
as a whole and give particular effect 
to specific language bearing on em¬ 
ployee’s claim rather than general 
language.—Sessions v. Southern Cal- 
ifornia Edison Co., supra. 

51. Pa.—^Kline v. Morrison, 44 A.2d 
2'67, 353 Pa. 78—^Dom v. State Em- 
ployes’ Retirement Board, 28 A.2d 
796, 345 Pa. 489. 

Oonstmctioa of award tmderlylng 
contract 

An arbitrator’s award which was 
basis of employment contract be- 
tween unions and employers, and 
which provided that employers 
should provide for payment of pen¬ 
sions to employees during their 
lives, required employers to provide 
pension payments for life of all em¬ 
ployees becoming entitled thereto 
during employment contract period, 
and not merely pension payments to 
eligible employees during period of 
contract.—^New York City Omnibus 
Corp. V. Quili, 73 N.Y.S.2d 289. 

52. Ohio.—Sigman v. Rudolph Wur- 
litzer Co., 11 N.E.2d 878, 67 Ohio 
App. 4. 

Old age 

Words used by employer in book¬ 
lets explaining its pension system 
that employees would receive bene- 
flts of System "‘when old age over- 
takes you,” did not require an ex- 
hibition of senile decreptitude before 
pension beCame payable; and where 
employee continued in employment 
for twenty-seven years, relying on 
booklets, he was entitled to receive 
pension when discharged at age of 
flfty-two, because employer had no 
further employment to which he was 
suited.—Sigman v. Rudolph Wurlit- 
zer Co., supra. 

53. U.S.—Menke v. Thompson, C.C. 
A.Mo., 140 F.2d 786. 
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plan that no pension shall be paid out of capital as- 
sets of the employer will be accorded effect where 
the employer eams no profit and the term “prof- 
its” will be deemed to refer to net income computed 
by including within the items properly deductible 
from current receipts a fair allowance for deprecia- 
tion of capital assets.^® 

b. Beneficiarios 

The right of an employee to name or change a bene- 
ficiary In a death benefit certificate issued to him is 
gualified oniy by such restrictions, if any, as are fm- 
posed by statute op regulations of the department or 
association. 

The employee may name any person whom he 
pleases as his beneficiary except as restricted by 
statute or by regulations of the association,and 
only the association can question the eligibility of 
ther beneficiary named by him-^*^ The beneficiary 
named by the employee need not have an insurable 
interest in the life of the employee.^S a person may 
have no legal right to payment of a death benefit 
where he was not designated beneficiary by the em- 
ployee^^ or where, under the employer^s regulations, 
any designation by the employee would be only a re- 
quest, final decision as to whom palment wotild be 
made resting with a committee but, where the em¬ 
ployer has exercised its discretion as to whom pay¬ 
ment shall be made by paying part of the sum due, 
it is obligated to pay the remainder to the same per- 
son.61 


Widow or divorced zmfc. Where, under the rules 
of the association, if no beneficiary is designated in 
the application benefits are payable to the wife of 
the employee, the widow of the employee may sue 
as beneficiary although no application was filed by 
the member .®2 Under some policies, certificates, or 
regulations, a divorced wife, although originally 
named beneficiary, is not entitled to benefits and, 
although divorce may not have terminated a wife^s 
right as beneficiary under the rules of the associa¬ 
tion, her rights may have been terminated by a 
comprehensive property settlement.®^ Under a ben¬ 
efit plan, it may be necessary and sufficient, in order 
to entitle the widow of an employee to benefits, that 
she should have been living with the employee^s or 
dependent on him for support to at least a certain 
prescribed per cent of his pay®7 at the time of his 
death; but under other pians the relationship of 
husband and wife is ali that is essential and the ex- 
tent to which the employee was contributing to the 
support of his wife is immateriales 

Change of hejicficiary, The beneficiary in a death 
benefit certificate has no vested interest therein dur- 
ing the employee’s lifetime, but only an expectancy 
contingent on his death and subject to a change of 
beneficiary.es In the absence of a rule of the de¬ 
partment to the contrary, the employee has an 
unqualified right to change the beneficiaryjo Con- 


54. N.T.—Gearns v. Commercial Ca- 
ble Co., 32 N.T.S.2d 856, 177 Misc. 
1047. 

55. N.T.—Gearns v. Commercial 
Cable Co., 56 N.E.2d 67, 293 N.T. 
105, 153 A.L.R. 813, reargrument 
denied 56 N.E.2d 749, 293 N.T. 755. 

Xack of estoppel 

Corporation was not estopped to 
deny that item ‘Teserve for pensions 
and benefits*' did not constitute trust 
fund for employee's pension under 
retirement plan, notwithstanding it 
entered in such account various 
types of fines and commissions on 
Insurance policies issued to em- 
ployees, where Corporation had paid 
out more for pensions than fund 
amounted to and employee did not 
lose benefit of Insurance taken out 
by him under corporationes endow- 
ment pension plan antedating the 
present pension plan.—s-Gearns v. 
Commercial Cable Co., supra. 

56. 111.—Gallegos v. .®tna Life Ins. 
Co., 10 N.B.2d S75, 292 Ill.App. 123. 

S9 C.J. p 250 note 17. 

57. Ariz.—Gristy v. Hudgens, 203 
P. 669, 23 Ariz. 339, 

58. Ariz.—Gristy v. Hudgens, su¬ 
pra. 


Need not be relative 
111.—Gallegos v. .®tna Life Ins. Co., 
10 N.E.2d 875, 292 Ill.App. 123. 

59. N.T.—Trimble v. New Tork Life 
Ins. Co., 255 N.T.S. 292, 234 App. 
Div. 427. 

Beneficiary under superseded group 
policy may not recover under sub- 
stituted death benefit plan where no 
beneficiary under such plan was des¬ 
ignated by the employee.—Thompson 
V. Pacific Mills, 139 S.E. 619, 141 S. 
C. 303, 55 A.L.R. 1237. 

60. N.T.—Trimble v. New Tork 
Life Ins. Co.. 255 N.T.S. 292, 234 
App.Div, 427, 

61. N.T.—Trimble v. New Tork Life 
Ins. Co., supra. 

62. Neb.—Burlington Voluntary Pe- 
lief Dept. v. White, 59 N.W. 747, 
41 Neb. 547, 43 Am.S.R. 701, fol- 
lowed in 59 N.W. 751, 41 Neb. 661. 

63. Ind.—Herdman v. McCormick, 
40 N.E.2d 1009, 111 Ind.App. 169. 

Ohio.—Fitzglbbon v. Walcutt, 18'5 N. 

E. 837, 126 Ohio St. 450. 

Va.—HufC. V. Norfolk & W. Py. Co.. 
140 S.E. 335. 104 W.Va. 464, 59 
A.L.R. 167. 

84. Cal,—Sullivan v. Union Oil Co. 
of California, 105 P.2d 922, 16 Cal. 
2d 229, 


65, Cal.—Sullivan v. Union Oil Co. 

of California, supra. 

60. La.—Robinson v. Standard Oil 
Co. of Louisiana. 195 So. 351, 194 
La. 904. 

Fhysical separatlon without es- 
trangement 

Employee and his wife forced by 
circumstances to live with relatives 
in separate cities. but without any 
estrangement or intention to end 
marital relationship, as evidenced by 
affectionate letters from employee to 
wife and estended visits of wife, 
were “living together” at time of 
employee*s death within the meaniing 
of the provision.—Robinson v, Stand¬ 
ard Oil Co. of Louisiana, supra. 

67. La.—Booker v. Standard Oil Co. 
of Louisiana, App., 6 So.2d 702. 

68 . S.C.—^Moore v. Postal Tele- 
graph-Gable Co., 24 SJE3.2d 361, 202 
S.C. 225. 

Wife recelving principal support 
from state in a state hospital was a 
dependent and entitled to benefits 
due on employee*s death.—Moore v. 
Postal Telegraph-Cable Co., supra. 

69. Pa.—Shepler v. Pennsylvania R. 
Co., 6 A.2d 667, 334 Pa. 257. 

70. Pa.—Shepler v. Pennsylvania R 
, Co., supra. 
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sent of the beneficiary first named is unnecessary ;7i 
but, where the by-la\vs or regulations require the 
written consent of the superintendent of the depart- 
ment, such act of the superintendent is discretion- 
ary, rather than ministerial,’^^ and it may not be 
performed/^ nor may performance thereof be 
waived by the insurer,'^^ after the death of insured, 
and insured's written statement requesting, or pur- 
porting to make, a change of beneficiary is not alone 
sufficient to effect the change.'^^ 

• In the absence of special circumstances, the for¬ 
mer beneficiary has no standing to contest the em- 
ployee^s change of beneficiary.76 While this rule 
does not apply if the employee agreed for a con- 
sideration to name, or not to change, a beneficiary,'^'^ 
or if he became irrevocably obligated by promissory 
estoppel not to make a change, '^8 (joes apply where 

it does not appear that there was any consideration 
for, or action or forbearance to act in reliance on, 
the employee^s promise not to change the benefici¬ 
ary. Under the terms of some certificates and 
by-laws, only the insurer can, after the death of in¬ 
sured, contest a change of beneficiary made by in¬ 
sured and approved by the proper officer of in- 
surer.so 

A specific provision that marriage of a mem- 
ber shall immediately substitute the wife in place 
of the designated beneficiary has been regarded as 


ciear and unambiguous and requiring no construc- 
tion.Sl It is controlling in a situation within its 
terms, notwithstanding the marriage is secret®^ and 
although general regulations require payment of ben- 
efits to the beneficiary designated in the application 
and consent of the superintendent of the department 
to a change of beneficiary.S3 

c. Remedies and Procedure within Organization 

Uniess there are circumstances excusing a failure to 
do so, remedies before a board op committee provided 
for by the plan or regulations must be exhausted be¬ 
fore resort may be had to the courts. 

The regulations of relief fund organizations usu- 
ally provide a method for the determination of ques- 
tions arising as to the administration of the fund 
and the right to benefits by a particular officer or 
committee and frequently provide for an appeal to 
a higher tribunal from the decision, and such a pro¬ 
cedure, when established, must be followed before 
resort may be had to the courts^^ uniess circumstanc¬ 
es exist which excuse a failure to do so.^^ As to 
whether a provision that the determination of the 
organization shall be conclusive precludes a resort 
to the courts, there is, in analogy to the rule ap- 
plicable to beneficial associations generally, discussed 
in Beneficial Associations § 69, some difference of 
opinion. According to one view the member or his 
beneficiary cannot be precluded by such a regulation 


71. Pa.—Shepler v. Pennsylvania R. 
Co., supra. 

72. U.S.—Baltimore & O. R. Co. v. 
Reaux, D.C.Ohio, 59 P.Supp. 969. 

73. U.S.—Baltimore & O. R. Co. v, 
Reaux, supra. 

Md.—Ringler v. Ringler, 144 A. 221, 
166 Md. 270. 

74 Md.—^Rinffler v. Ringler, supra. 

75. U.S.—Bal timor e & O. R. Co. v. 
Reaux, D.C.Ohio, 59 P.Supp. 969. 

Md.—Ringler v. Ringrler, 144 A. 221, 
156 Md. 270. 

76. Pa,—Shepler v. Pennsylvania R. 
Co., 6 A.2d 667, 334 Pa. 267. 

77. Pa.—Shepler v. Pennsylvania R. 
Co., supra. 

78. Pa.—Shepler v. Peinnsylvania R. 
Co., supra. 

79. Pa—Shepler v. Pennsylvania R. 

Co., supra. , 

80. Md,—'Scheihingr v. Baltimore & 
O. R. R., 23 A.2d 381, 180 Md. 168. 

81. U.S.—Freeland v. Preeland, C.C. 
AOhio, 110 P.2d 966. 

82. U.S.—^Preeland v. Preeland, su¬ 
pra. 

83. U.S.—^Preeland v. Preeland, su- 
pra, 

84 Pa,—Jaroszewski v. Pennsyl¬ 
vania R. Co., 6 A.2d 678, 122 N.J. 

56 C.J.S.--53 


Law 350—^West v. Pennsylvania R. 
Co., 194 A. 912, 328 Pa. 156—Spahr 
v. Pennsylvattiia R. Co., 13 A.2d 919, 
141 Pa.Super. 24. 

S.C.—Livingston v. Atlantic Coast 
Line R. Co., 180 S.E. 343, 176 S.C. 
385. 

Tenn,—International Harvester Co. 
v. Campbell, 76 S.W.2d 986, 18 
Tenn.App. 320. 

Tex.—Fort Worth & Rio Grande Ry. 
Co. v. Evans, Civ.App., 150 S.W. 
2d 408, error dismissed, Judgment 
correct. 

39 C.J. p 259 note 22, 

Contrary view has been taken.— 
Eliis V. Atlantic Coast Line R. Co., 
174 S.E. 19, 172 S.C. 338. 

Informal appeal, such as letter, 
was considered sufficient where reg¬ 
ulations made no provision for place 
where, or to whom appeal should be 
presented.—Shipe v. Norfolk & W, 
Ry. Co., 1 N.E.2d 174, 51 Chio App. 
361. 

85. N.J.—^Jaroszewski v. Pennsyl¬ 
vania R. Co., 5 A.2d 678, 122 N.J. 
Law 350. 

39 C.J. p 251 note 23. 

Ptttllity 

The rule that members must com- 
ply with remedies within .org^iza- 
tion before suitag for benefits is not 
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applicable where compliance would 
be futile, illusory, and vain; but the 
rule of nonapplicability may not be 
invoked by a member who was re- 
sponsible for fact that compliance 
with departmenfs regulation requir¬ 
ing member to appeal from denial of 
benefits to departmenfs board of ad- 
justment within thirty days would 
be futile.—Jaroszewski v. Pennsyl¬ 
vania R. Co., supra. 

3«ack of hearing 

(1) It is no defense to suit to re- 
cover benefits that claimant has not 
exhausted his remedy within system 
by seeking rehearing if claimant was 
never allowed first hearing, his case 
being arbitrarily disposed of, and if 
there are no rules of procedure for 
establishment of claims.—Jensen v. 
Bell Telephone Co. of Pennsylvania, 
29 Pa.Dist. & Co. 476. 

(2) A rule requiring an appeal 
from the determination of the super¬ 
intendent to the advisory committee 
does not apply where there is no 
hearing before the superintendent, 
but his asserted determination rests 
merely in the writing of a letter de- 
nying the membership of the em¬ 
ployee.—Burlington Yoluntary Relief 
Dept. V. White, 59 N.W. 747, 41 Neb. 
547, 43 Am.S.R. 701, followed in 59 
N.W. 761, 41 Neb. 661. 



§ 169 


MA8TEB AND SERVANT 


56 C.J.S. 


from a resort to the courts for determination of the 
ultimate question as to whether he is entitled to 
beiiefits,S6 although it is held or recognized as to 
certain preliminary questions of fact that the deter¬ 
mination of the organization may be conclusive.^'^ 
According to another view, where membership of 
the organization is purely voluntary, the member is 
regarded as having submitted to the decision of its 
tribunals^S and is bound by them in the absence of 
fraud or mistake,S9 and this is particularly true 
where the committee whose decision is made final is 
selected in part by the employer and in part by the 
contributing employees.^^ 

Where the fund is maintained by the employer, the 
employee making no contribution thereto, it is pe- 
culiarly within the power of the employer estab- 
lishing the plan to make the determination of a board 
or committee conclusive.^i In order that such a pro- 
vision may be accorded effect, it is necessary and 
suEcient that the investigation and action of the 
board or committee be full,^2 fair,^3 and reason- 
a,ble,94 and not arbitrary,^^ capricious,^® or.in bad 
faith.97 Although under the plan the obligation of 
the company is limited to making payments from the 
fund on the order of the committee, the failure of 
the committee to act on plaintiff^s claim does not bar 


an action for benefits.98 The employer waives his 
rights to have the facts decided by a committee un¬ 
der a benefit plan by an answer in an action for ben- 
efits that the facts are as stated in the complaint.®^ 

A provision in the plan that a decision of a board 
shall be conclusive on both questions of fact and 
questions of law is valid;^ but, where the plan pro¬ 
vides that questions of fact arising in administra- 
tion of the regulations shall be determined conclu- 
sively for all parties by a committee, the inference 
is that the committee has no authority to bind either 
the employer or the employee by any decision on a 
question of law.2 

d. Execution of Releases 

Provisions in a benefit plan relative to the execution 
of releases as a condition to the payment of benefits 
have been accorded effect. 

The execution of releases as specified by the plan 
may be made a condition to the payment of bene¬ 
fits,^ but releases other than as specified cannot be 
required,^ and it has been held that a requirement 
of a release from all persons interested as a condi¬ 
tion to the payment of death benefits to the benefici- 
ary named is invalid in that it may be impossible of 
performance.5 Such a requirement, on the other 
hand, has been held valid,® and a release by the per¬ 


ae. Ohio.—Baltiinore & O. H. Co. v. 
Stankard, 46 N.B. 677, 56 Ohio St. 
224, 60 Am.S.R, 745, 49 L.R.A, 381. 
39 C.J. p 251 note 25. 

87. Ohio.—Baltimore & O. R. Co. v. 
Stankard, supra—Shipe v, Norfolk 
& W. Ry, Co„ 1 N.E.2d 174, 51 Ohio 
App. 361. 

88. N.C.—^Nelson v. Atlantic Coast 
Line R. Co., 72 S.E. 998, 157 N.C. 
194, 62 L.R.A..N.S., 829. 

39 C.J. p 251 note 27. 

89- Pa.—Cimprich v. Pennsylvania 
R. Co., 180 A. 51, 119 Pa,Super. 6. 
39 C.J. p 251 note 28. 

Principies govemin^ arhitration 
and award are relied on in arriving 
at this conclusion, the decision, 
viewed as an award executed pursu- 
ant to a general arbitration agree- 
ment, being* held binding in the ab¬ 
sence of bad faith, bias, or prejudice, 
and the employee, having agreed to 
the making of the award by certain 
ofllcers of the employer company, be- 
ing held to have waived objection to 
any apparent bias.—Rueda v. Union 
Pac. R. Co., Or., 175 P.2d 778. 

90. Ky.—Pemnsylvania Co. v. Reag- 
er, 154 S.W. 412, 152 Ky. 824, 52 
L.R.A.,N.S., 841, Ann.Cas.l915B 312. 
91« U.S.—^Menke v. Thompson, C.C. 

A.MO., 140 P.2d 786. 

Tex. —:Spiner v. Western Union Tele- 
gfaph Co., Civ.App., 73 S.W.2d 566, 
error refused. 

39 C.J. p 251 note 80. 


92. Pa.—Jensen v. Bell Telephone 
Co. of Pennsylvania, 29 Pa,Dist. & 
Co. 476. 

93. U.S.—Menke v. Thompson, C.C. 
A.Mo., 140 P.2d 786—^In re Missouri 
Pac. R. Co., D.C.Mo., 49 P.Supp. 
405. 

Pa.—Jeinsen v. Bell Telephone Co. of 
Pennsylvania, 29 Pa.Dist. & Co. 
476. 

39 C.J. P 252 note 31. 

94. U.S.—^In re Missouri Pac. R. Co., 
D.C.MO., 49 P.Supp. 405. 

Pa.—Jensen v. Bell Telephone Co. of 
Pennsylvania, 29 Pa.Dist. & Co. 
476. 

S.C.—Moore v. Postal Telegraph-Ca- 
ble Co., 24 S.E.2d 361, 202 S.C. 225. 

39 C.J. p 252 note 31. 

95. U.S.—In re Missouri Pac. R. Co., 
D.C.Mo., 49 P.Supp. 405. 

S.C.—Moore v. .Postal Telegraph-Ca- 
ble Co., 24 S.E.2d 361, 202 S.C. 225. 

96. U.S.—In re Missouri Pac. R. Co., 
D.C.Mo., 49 P.Supp. 405. 

S.C.—Moore v. Postal Telegraph-Ca- 
ble Co., 24 S.E.2d 361, 202 S.C. 225. 

97. U.S.—Menke v. Thompson, C.C. 
A.Mo., 140 P.2dl 786. 

S.C.—Moore v. Postal Telegraph-Ca- 
ble Co., 24 S.E.2d 361, 202 S.C. 225. 

Tex.—^Webster v. Southwestern Bell 
Tei. Co., Civ.App., 153 S.W.2d 498, 
error refused—^Dowling v. Texas & 
N. O. R. Co., Civ.App.. 80 'S.W.2d 
466, error refused—Spiiuer v. West¬ 


ern Union Telegraph Co., Civ.App., 
78 S.W.2d 566, error refused. 

39 C.J. p 262 note 81 [a]. 

Deliberate failure to provide mles 
of procedure, as required by the plan, 
is in itself such bad faith as will 
prevent the decision of the commit¬ 
tee from becoming conclusive.—Jen¬ 
sen V. Bell Telephone Co. of Penn¬ 
sylvania, 29 Pa.Dist. & Co, 476. 

98. Or.—McLemore v. Western Un- 
ioai Tei. Co., 171 P. 390, 88 Or. 228, 
reheard 171 P. 1049, 88 Or. 228. 

99. Or.—McLemore v. Western Un¬ 
ion Tei. Co., supra 

1. U.S.—Menke v. Thompson, C.C.A. 
Mo., 140 P.2d 786. 

2. Or.—McLemore v. Western Un¬ 
ion Tei. Co., 171 P. 390, 88 Or. 228, 
reheard 171 P. 1049, 88 Or. 228. 

3. Mich.—Prank v. Newpo;t Min. 
Co., 112 N.W. 504, 148 Mich. 637, 11 
L.R.A.,N.S., 182. 

39 C.J. p 252 note 35. 

4. U.S.—^Western Union Tei, Co. v. 
Hughes, S.C., 228 P. 885, 143 C.C.A. 
283. 

39 C.J, p 252 note 36. 

5. 111.—Chicago, B. & Q. R. Co. v. 
Hendricks, 125 111.App. 580. 

39 C.J. p 252 note 37. 

6. Md.—^Puller v. Baltimore & Ohio 
Employees’ Relief Ass'n, 10 A. 237, 
67 Md. 433. 

1 C.X p 484 note 42—39 C.J. p 252 
note 38. 
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son entitled to bring an action for death, executed 
to enable the beneficiary to obtain payments of death 
benefits, has been sustainedJ 

A formal release, although provided for, has been 
held not necessary where there is an acceptance of 
benefits; such acceptance is the substance of the 
release.S 

e. Actions for Benefits 

Where there has been a compliance with valld con- 
ditlons precedent, or such compliance has been excused, 
an employee or beneficiary may bring an action and, 
on proper and sufficient allegations and proof, recover 
the benefits to which he 'is entitled and which have 
been withheld. 

In order to sustain an action for the recovery of 
benefits there must be a compliance with the valid 
conditions precedent imposed by the regulations or 
the plan^ or such compliance must have been ex- 
cused.iO An action for money had and received 
cannot be maintained in the absence of a showing of 
facts supporting such an action generally.^l Only 


the person named as the beneficiary may sue to re¬ 
cover death benefits.^^ The trustees of the fund on 
whose order payment is to be made should be joined 
with the employer where the employer is a mere cus- 
todian of the fundas 

Pleadings; issties, proof, and variance, Except as 
excus^d from doing so by defendanfs pleadings, 
plaintiff must plead performance of conditions pre¬ 
cedent or an excuse for nonperformance.^^ An al- 
legation that defendant^s representation influenced 
plaintiff to continue in defendanfs employment may 
be considered as pleading a sufficient consideration 
for defendant’s promise to pay benefits but, where 
the employment and Insurance provisions of a con- 
tract are severable, it is not necessary, in a suit on 
the Insurance provisions, to allege performance of 
the required services.^^ An amendment of the pe- 
tition may be allowed where it seeks recovery‘of 
benefits up to the time of trial and disability con¬ 
tinues that longjis but not, after trial, for the pur- 
pose of presenting, and obtaining a trial of, a new 


7. tr.S.—state v. Baltimore & O. R. 
Co., C.C.Md., 36 F. 655. 

39 C.J. p 252 note 39. 

8. Pa.—Ringle v. Pennsylvania R- 
Co., 30 A. 492, 164 Pa. 629, 44 Am.S. 
R. 628. 

89 C.J. P 252 note 40. 

8. Pa.—^West v. Pennsylvania R. 
Co., 194 A. 912, 328 Pa. 156— 

Geddes v. Lehigh Coal & Naviga- 
tion Co., 39 Pa.Super. 417—Com- 
man v. Pennsylvania R. Co., 22 Pa. 
Dist. & Co. 423. 40 Dauph.Co. 187. 
39 C.J. p 253 note 43. 

Exhaustioin of remedies within as- 
sociation see supra subdivislon c 
of this section. 

Semand 

Where railroad employee who was 
a member of railroad employee*s 
loan association, and who had named 
his brother as beneficiary, failed to 
demand payment of balance of sav- 
ings account in association as au- 
thorized by association’s regulation 
on retirement from railroad Service, 
his administratrix after his death 
was not entitled to recover the bal¬ 
ance due from the association.— 
Ebersole v. Pennsylvania Railroad 
Employes Provident & Loan Ass'n, 
23 A.2d 238, 147 Pa.Super. 5. 

Snbstaatial compliance with re- 
quirement is sufficient.—Lloyd v. 
Wilson Employees' Mut. Ben. Fund, 
65 P.2d 314, 145 Kan. 441. 

10. Mo.—^Hartman v. Chicago, B. & 
Q. R. Co., 182 S.W. 148, 192 Mo. 
App. 271. . . 

39 C.J, p 263 note 44. 

£ack of prejndice 
Discharged employee was not pre- 
cluded from recovering from benefit 
fund amount equal to death benefit. 


even if by-laws required certificate 
of physician designated by fund, 
where demand for benefits was re- 
fused on ground of discharge, fund's 
physician agreed with employee's 
perso/nal physician as to disability, 
employee was discharged because of 
permanent physical disability, and it 
was not shown that fundas rlghts 
were prejudiced by failure to furnish 
certificate.—Lloyd v. Wilson Em- 
ployee's Mut Ben. Fund, 65 P.2d 314, 
145 Kan. 441. 

Defendanfg asserfcions before suit 
Where beneficial association as- 
serted hefore institution of em- 
ployee's suit to recover further sick 
benefits that employee was no longer j 
incapacitated and was cured and that 
he voluntarily terminated his em¬ 
ployment and thus also his associa¬ 
tion membership, association was 
limited to those defenses and could 
not urge in support of Its refusal to 
pay benefits after attempted dis¬ 
charge of employee that employee 
failed to perform one of the condi¬ 
tions of his contract of employmenit 
Kahn v. Griscom, 18 A.2d 499, 144 
I Pa.Super. 126. 

Where answer denies all Uability 

to plaintiff, failure of plaintiff to 
make tender of a release called for 
by the provisions of the plan is ex- 
cused.—McLemore v. Western Union 
Tei. Co., 171 P. 390, 88 Or. 228, re- 
heard 171 P. 1049, 88 Or. 228. 

11, Ala.—U. S. Cast Iron Pipe & 
Foundry Co. v. Bailey, 69 So. 825, 
194 Ala. 261. 

39 C,J. P 253 note 45. 

12. Md.—Smith v. Baltimore & O. 
R. Co., 32 A. 181, 81 Md. 412, 

39 C.J. P 253 note 46. 
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13. Mo.—Legg V. Swift, 151 S.W. 
230. 167 Mo.App. 427. 

14. Or.—McLemore v. Western Un¬ 
ion Tei. Co.. 171 P. 390, 88 Or. 228, 
reheard 171 P. 1049, 88 Or. 228. 

Absence of plea of prematnrlty 
A petition which alleged an inef- 
fectual demand by widow on de- 
ceased husband^s former employer 
for payment of gratuitous death ben¬ 
efits was sufficient notwithstanding 
failure to allege that committes in 
whose power administration of bene¬ 
fit plan was placed had acted in bad 
faith or was guilty of fraud, in ab¬ 
sence of plea of prematurity in fail- 
ing to exhaust remedy before com- 
mittee.—Robinson v. Standard Oil 
Co. of Louisiana, La.App., 180 So. 
237. 

15. Mo.—Legg V. Swift, 151 S.W. 
230, 167 Mo.App. 427. 

39 C.J. p 253 note 43 [a]. 

Tender of required release should 
be alleged.—McLemore v. Western 
Union Tei. Co., 171 P. 390, 88 Or. 228, 
reheard 171 P. 1049, 88 Or. 228. 
Pleadings held sufficient 
Conn.—Tilbert v. Eagle Lock Co., 
165 A. 205, 116 Conn. 357. 

Tenn.—^International Harvester Co. 
V. Campbell, 76 S.W.2d 986, 18 

Tenn.App. 320. 

16. W.Va,—Grady v. Appalachian 
Electric Power Co., 29 S.E.2d 878, 
126 W.Va. 546. 

17. N.T.—^Wagner v. G. Gaudig & 
Blum Corporation, 228 N.T.S. 139, 
223 App.Div. 254. 

18. Gsl—S outh V. A. B. & C. R. R. 
Ben. Ass'n. 183 S.E. 213, 52 Ga.App. 
372. 
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issue rather than for the purpose of conforming the 
pleading to the evidence.^9 Exclusion of plaintiff 
widow as a beneficiary by the employee prior to his 
death is a matter of defense to be alleged by de¬ 
fendant^^ Evidence admissible under the pleading-s 
may be received,^^ and, where plaintiff seeks to re- 
cover on the ground of manifest mistake on the part 
of the organization^s tribunal in denying the claim, 
he is required to present to the jury all the evidence 
that was before such tribunal .22 

In a controversy between beneficiaries, a bili of 
ipterpleader is not a waiver of defects in the claim 
of one beneficiary and, in an action by the per- 


sonal representative of a deceased member, the fail- 
ure of defendant association to pay the money into* 
court and seek an interpleader issue between plain¬ 
tiff and the beneficiary named in the application for 
membership does not cause the association to lose 
any of its legal rights.^^ 

Evidence. Raintiff has the burden of establishing 
facts entitling hira to recover.25 The evidence ad¬ 
missible extends26 and is limited^^ to that which is 
competent and has a material tendency to prove or 
disprove a matter in issue. General rules ordinarily 
apply with respect to the weight and sufficiency of 

the evidence.^s 


19. Ohio.—Shipe v. Norfolk & W. 
Ry. Co., 1 N.E.2d 174, 51 Ohio App. 
361. 

20. ’ La.—^Robinsom v. Standard Oil 
Co. of Louisiana, App., 180 So. 237. 

21. Mo.—Burns v. National Lead 
Co., 94 S.W.2d 1126, 231 Mo.App. 
180. 

Tnder greneral denial, employer 
had right to introduce any evidence 
tending* to show nonexistence of 
cause of action, including* claim that 
certificate had beein canceled prior 
to employee's death.—Burns v. Na¬ 
tional Lead Co., supra. 

AUesfatloius not reoLulring- reply 
, Evidence that committes empow- 
er^4 to administer benefit system 
abused its discretion and showed 
general want of good faith in pass- 
inf on particular claim may in- 
troduced in suit to enforce claim 
even though not pleaded by plaintiff 
it defendant set up action of com- 
mittee ELS defetiSe, but did not plead 
it as hbW matter so that plaintiff 
^as required to answer it.—Jensen 
Vv Sell Telephone Co. of Pennsyl- 
vania, 29 Pa.Dist. & Co. 476. 

22. Ohio.—^Bates v. Pennsylvania H. 
Co., App., 33 N.E.2d 678. 

23- U.S.—Baltimore & O. R. Co. v. 

Reaux, D.C.Ohio, 59 F.Supp. 969. 
Md.—Ringler v. Ringler, 144 A. 221, 
156 Md. 270. 

24. Pa.—^Ebersole v. Pennsylvania 
Railroad Employes Provident & 
Loan Ass’n, 23 A.2d 238. 147 Pa. 
Super, 6. 

25. Ark.—^Lennis v. Equitable Life 
Assur. Soc., 88 S.W.2d 76, 191 Ark. 
825. 

L.C.—Sullivan v. Washington Ter- 
minal Co., 66 F.2d 278, 62 App.D.C. 
248. 

S.C.—Eliis v. Atlantic Coast Line R. 
Oo., 174 S.E. 19, 172 S.C. 33$. ’ 

or mistake on pazt of board 
Or committee . 

IT.S.—^Menke v. Thompson, C.C.A.M 0 ., 
140 F.2d 786. 

89 C.J. p 252 note 31 [b]. 


Continnance of employment and cor- 
tiflcate 

Beneficiary, in suit by him on cer¬ 
tificate, had burden of proving that 
employee was stili in employer’s 
Service at time of his death and that 
certificate was then in full force and 
effect—Burns v. National Lead Co., 
94 S.W.2d 1126, 231 Mo.App. 180. 
Qualiflcation of plaintiff as bene- 
ficiary 

In action hy widow against em¬ 
ployer for payments under plan pro- 
viding for continuance of payment 
after employee's death to his widow 
if living with or dependent oai em¬ 
ployee at time of his death, widow! 
had burden of showing either that 
she was living with the deceased at 
time of his death or that she was de¬ 
pendent on him for support.—^Robln- 
son V. Standard Oil Co. of Louislana> 
195 So. 351, 194 La. 904, 

Se. La.—Robinsoft v, gt&idard Oil 
Co. of Louisiana, App., 180 So. 25f. 
Md,—Johnson & Higgins v, Simp- 
son, 163 A. 832, 163 Md. 574. 

Tex.—Swift & Co. Employes Benefit 
Ass’n V. Lemire, Civ.App., 145 S.W. 
2d 698, error dismissed, judgment 
correct. 

Plaintiff’s lack of membership 
Evidence to show that plaintiff 
was never accepted as, or became, a 
member of defendant association, in- 
cluding, as a link in a chain, the tes- 
timony of defendanfs medical exam¬ 
iner that plaintiff was never exam- 
ined by him, as required by the 
rules, is admissible.—Baltimore & O. 
Employees' Relief Ass^n v. Post, 15 
A. 885, 122 Pa. 579, 9 Am.S.R. 147, 2 
L.R.A. 44—-1 C.J. P 502 note 16—39 
C.J. P 253 note 43 Ecl* 

Telephone conversation between 
employee’s wife and employer was 
held admissible on question of notice 
of disability within ,by-laws of em¬ 
ployees’ relief association.—^Alexan¬ 
der V. Long Island R. R. Employees' 

I Mut Relief Ass'n, 233 N.Y.S. 5, 13i 
Misci. 610. 

J Iietters written by general man- 
[ ager or secretary of company to 
Iplaintiffs notifying. them that their 
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pensions had been allowed at cer- 
tain monthly sum were admissible.— 
Schofield V. Zion's Co-op. Mercantile 
Iinst., 39 P.2d 342. 85 Utah 281, 96 A. 
L.R. 1083. 

27. Pa.—Baltimore & Ohio Em¬ 
ployees' Relief Ass'n v. Post, 15 A. 
885, 122 Pa, 679, 9 Am.S.R. 147, 2 
L.R.A. 44. 

1 C.J. p 502 note 17. 

Declarations of an employee of the 
master are not admissible against 
defendant association where declar¬ 
ant was not an agent, ofBcer, or serv¬ 
ant of the association.—Baltimore & 
Ohio Employees' Relief Ass'n. v. 
Post, supra—1 C.J, p 502 note 17. 

Mortality tables are not admissible 
as evideince where the recovery is 
sought merely for weekly benefits 
because of disability.—^Baltimore & 
Ohio Employees' Relief Ass’n v. 
Post, supra, 

^ecelpts 

The rules and regulations of the 
association cannot be established by 
receipts by plaintiff of benefits ag a 
former member.—Baltimore & Ohio 
; Employees' Relief Ass’n v. Post, su-^ 
pra, 

Uncommunicated Intention 

In action by administratrix of de¬ 
ceased employee against association 
to recover balance of savings ac- 
count due employee, trial court prop- 
erly rejected administatrix' offers to 
prove an intention on employee’s 
part to send in his deposit book and 
withdraw balance of savings ac- 
count, in accordance with associa- 
tion's regulation, where offers con- 
tained no offer to prove that inten¬ 
tion had been communicated to the 
association, or that demand had e ver 
been made by employee in his life- 
time for balance due.—Ebersole v. 
Pennsylvania Railroad Employes 
Provident & Loan Ass’n, 23 A2d 238, 
147 Pa.Super. 5. .. 

28. Segree of proof 

More than a preponderance of ev¬ 
idence was required to show such 
fraud, bad faith, or mistake as would 
vitiate board's decision denying pen- 
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TrM and pidgment. Questions of law are to be 
determined by the court,29 as are also questions of 
fact where the trial is before the court alone;^^ but, 
where the trial is before a jury, questions of fact are 
to be submitted to them^i under proper instruc- 
tions,32 provided the evidence is sufficient for that 
purpose.32 

The recovery is the amount provided by the char- 
ter and by-laws of the association, and not such an 
amount as the jury may approve as jnstM Interest 
on unpaid pension installments may be included in 
the judgment;35 but, under the pleadings, benefits 
accruing after the commencement of the action may 
npt be recoverable.36 When incidental to primary 


relief prayed for, an order recognizing an employee^s 
status as a member may not be objectionable.37 

§ 170. - Election between Benefits and 

Actions for Injuries or Death 

a. In general 

b. EfFect of acceptance of benefits 

c. Effcct of action for in jury 

d. Constitutional and statutory provisions 

a. In Greneral 

In the absence of constitutional or statutory prohlbl- 
tion, a provislon that an employee's acceptance of bene¬ 
fits under the plan shall constitute a bar to an action 
for injuries to, or death of| the employee, and, con- 


sion claim.—Menke v. Thompson, C. 
C.A.Mo., 140 F.2d 786. 

Evidence held sumdent 

(1) In general. 

Cal.—Sessions v. Southern California 
Edison Co., 118 P.2d 936, 47 Cal. 
App.2d 611. 

111.—Stonecipher v. National Life & 
Accident Ins. Co., 73 N.E.2d 640, 
331 Ill.App. 435. 

Minn.—Holdys v. Swift & Co.. 269 N. 

W, 468, 198 Minn. 258. 

Pa.—Jensen v. Bell Telephone Co. of 
Pennsylvania, 29 Pa.Dist. & Co. 
476. 

Tex.—Texas & N. 0. R. Co. v. Jones, 
Civ.App., 103 S.W.2d 1043, error 
refused, 

(2) To authorize flndingr that em- 
ployer was estopped to deny validity 
of certlficate.—Atlantic Coast Line 
R. Co. V. Williams, 179 S.E. 136, 50 
Ga.App. 726. 

(3) To Show that pensioner was 
eligible, and by implication had been j 
in Service of railroad the requisite 
length of time.—Texas & N. O. R. Co. 
V. Jones, Tex.Civ.App., 103 S.W.2d 
1043, error refused. 

(4) To support findings that em¬ 
ployee did not voluntarily terminate 
his employment a;nd that attempted 
discharge of employee was the act of 
the association and the employer 
without any action or acquiescence 
by employee and was part of a con- 
certed effort of association and em¬ 
ployer to take advantage of employee 
and deprive him unjustly of his right 
to receive further benefits.—Kahn v. 
Griscom, 18 A.2d 499, 144 Pa.Super. 
126. 

(5) To support finding that em¬ 
ployee was incapacitated and was 
entitled to further payment of bene¬ 
fits. 

Ohio.—^Bates v. Pennsylvania R. Co., 
App., 33 N.B.2d 678. 

Pa.—^Kahn v. Griscom, 18 A.2d 499, 
144 Pa.Super, 126. 

06) To support finding that mem¬ 
ber had made claim to employer for 
tctal disability in accordance with 


terms of benefit contract.—Simmons 
V. Wilson Employees' Mut. Ben. 
Pund, 64 P.2d 50, 145 Kan. 128. 

(7) To sustain finding or decree 
that widow did not qualify under 
provision of plan for payment to her 
if she was living- with decedent, or 
dependent on him to the extent at 
least of twenty per cent of his pay 
at the time of his death. 

Ark.—Dennis v. Equitable Life 

Assur. Soc., 88 S.W.2d 76, 191 Ark. 

825. 

La,—Booker v. Standard Oil Co. of 

Louisiana, App., 6 So.2d 702. 

(8) To sustain recovery for total 
permanent disability.—Simmons v. 
Wilson Employees’ Mut. Ben. Pund, 
64 P.2d 50, 145 Kan. 128. 

(9) To warrant conclusion that 
employer had waived its right.—Ses¬ 
sions V. Southern California Edison 
Co., 118 P,2d 936, 47 Cal.App.2d 611. 

(10) To warrant finding that plain- 
tife's employment was terminated for 
a reason not entitling him to a pen¬ 
sion.—Sabi V. Laenderbank Wien Ak- 
tiengesellschaft, 30 N.T.S.2d 608, 
opinion supplemented 33 N.T.S.2d 
764. 

Evidence held Insufficient 

(1) To establish alleged contract. 

—Gott V. Prudential Ins. Co. of 
America, 192 S.E. 905, 212 N.C. 830. | 

(2) To establish that member had 
been guilty of fraud in procuring 
membership.—Spahr v. Pennsylvania 
R. Co., 13 A,2d 919, 141 Pa.Super. 24. 

(3) To show any fraud on part of 
board in rejecting pension claim on 
ground that claimant did not estab¬ 
lish requisite continuous Service in 
employment of railroad.—Menke v. 
Thompson, C.C.A.Mo., 140 F.2d 786. 

(4) To support finding that em¬ 
ployee did not actually retire from 
active Service on a certain date.— 
Sessions v. Southern California Edi¬ 
son Co., 118 P.2d 935, 47 Cal.App.2d 
611. 

(5) To sustain determination in 
favor of plaintiff.—Stonecipher v, 

837 


National Life & Accident Ins. Co., 73 
N.B.2d 640, 331 Ill.App. 435. 

29. N.T.—Gearns v. Commercial Ca- 
ble Co., 56 N.E.2d 67, 293 N.T. 105, 
153 A.L.R. 813, reargument denied 
56 N.E.2d 749, 293 N.T. 765. 

Bights tmdex plan 

The determination of the rights of 
parties under pension plan of em¬ 
ployer was for the court in the ab¬ 
sence of any ambiguity.—Gearns v. 
Commercial Cable Co., 32 N.Y.S.2d 
856, 177 Mlsc. 1047. 

30. Kan.—Lloyd v. Wilson Em¬ 
ployees’ Mut. Ben. Fund, 65 P.2* 
314, 145 Kan. 441. 

31. N.J.—^Frawley v. Pennsylvania 
R. Co., 186 A. 41, 14 N.J.Misc. 492. 

32. S.C.—Eliis V. Atlantic Coast 
Line R. Co., 174 S.E. 19, 172 S.C. 
388. 

33. Ohio.—Bates v. Pennsylvania R. 
Co., App., 33 N.E.2d 678. 

Tex,—Swift & Co. Employes Benefit 
Ass’n V. Lemire, Civ.App., 146 S. 
W.2d 698, error dismissed, judg- 
ment correct. 

Eefendaxifs motlona for aonsTiit 
and direotion of verdlct were right- 
fully denied, where the uncontradict- 
ed evidence tended to show that 
member had made ali reasonable ef¬ 
fort to obtain review, within organi- 
zation, of his exclusion from certain 
benefits to which he was entitled.— 
Frawley v. Pennsylvania R, Co., 199 
A. 34, 120 N.J.Law 161. 

34. Pa.—Bal timore & Ohio Em¬ 
ployees’ Relief Ass’n v. Post, 15 A. 
885, 122 Pa. 579, 9 Am.S.R. 147, 2 
L.R.A. 44. 

35. Tex.—Texas & N, O. R. Co. v, 
Jones, Civ.App., 103 S.W.2d 1043, 
error refused. 

36. Pa.—Baltimore & Ohio Em¬ 
ployees’ Relief Ass’n v. Post, 15 A. 
885, 122 Pa. 579, 9 Am.S.R. 147, 2 
L.R.A. 44. 

37. Pa.—^Kahn v. Griscom, 18 A.2d 
499, 144 Pa.Super. 126. 
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vepsely, that the maintenance of an action for the in- 
Jur/ or death against the emptoyer shali operate as a 
bar to a claim for benefits, has been held valid. 

When not prohibited by constitution or statute, a 
provision in an employees’ relief plan that an em- 
ployee^s acceptance of benefits under the plan shall 
constitute a bar to an action for injuries to, or death 
of, the employee, and, conversely, that the mainte- 
nance of an action for the injury or death against 
the employer shall operate as a bar to a claim for 
benefits, has ordinarily been regarded as not against 
public policy,3 8 although there is also authority to 
the contrary.39 The cases sustaining such a regu- 
lation proceed on the theory that it is not a contract 
to release the master from liability for future neg- 
ligence, but is an agreement to elect between the 
benefits provided by the plan and the pursuit of such 
remedy as the employee may have against the em¬ 
ployer, and that it is the acceptance of the benefits 
after the accident and not entering into the contract 
which constitutes the release.^^^ An agreement that 
in case of acceptance of benefits the employer shall 
be released from liability is not void as an agree¬ 
ment to furnish insurance.*^! 

Considemtion for agrecanent to elect. Where the 
employer contributes to the relief fund and assumes 
a liability for its administration and for aiiy deficit 
in the amount necessary to pay benefits, there is a 
consideration on its part which will support the con¬ 
tract of the employee, ^2 and the contract is not void 
for want of mutuality.‘^8 On the other hand, it has 
been held that, where the amounts paid by the mem- 
bers are manifestly intended to cover the cost of 
Insurance and a deficiency is a contingency which is 
not likely to happen, the fact that the employer 
agrees to supply any deficiency will not permit him 
to assert that the acceptance of benefits by the mem- 
ber shall operate as a release and satisfaction of 
claims for damages under a stipulation in the con¬ 
tract of membership,^*^ and in consonarice with this 
view it has been held that the mere guaranty of the 

38. Ky.—Pittsburgh, C., C. & St. L. 

K. Co. V. Carmody, 222 S.W. 1070, 

188 Ky. 588, 12 A.L.R. 4e9. 

39 C.J. p 253 note 56. 

3D. Mo.—^Hartman v. Chicago, B. & 

Q. H. Co., 182 S.W. 148, 192 Mo. 

App. 271. 

39 C.J. p 254 note 57. 

40. Pa.—Johnson v. Philadelphia & 

R. R. Co., 29 A. 854, 163 Pa. 127. 

39 C.J. p 254 note 58. 

Contract releasing master from lia¬ 
bility for future injury generally 
see infra §§ 197-200. 

41. lowa.—Maine v. Chicago, B. & 

Q. R, Co., 70 N.W. 630. 109 lowa 


employer to fulfill the obligations of the department, 
and his agreement to pay its operatiiig expenses and 
supply the necessary facilities for the conduct of its 
business, do not in themselves establish a considera¬ 
tion for a release exeeuted by the employee in the 
absence of a showing that the employee has received 
something for which he has not paid by his own 

contributions.‘^5 

A promise for the benefit of the employer^ al¬ 
though made to the relief department, may be 
availed of by the employer.^^S 

What law governs. Where under the law of the 
forum and of the place of the accident a contract 
by which the acceptance of benefits in an employ- 
er’s relief department is invalid as a defense to an 
action by the employee for injury, a contract en- 
tered into by the employee in another state and the 
acceptance of the benefits provided thereunder in 
such state will not operate as a bar, although recog- 
nized as such in the sister state.^'^ A release by ac¬ 
ceptance of benefits under a relief department con¬ 
tract, the validity of which is recognized in the state 
wherein it is made and in which the accident oc- 
curred, will be recognized in a state wherein the ac¬ 
tion is brought.48 ^ statute of the forum governs 
where the contract for benefits was intended by 
the parties to be exeeuted in the state, although it 
was entered into in another state.^^ Although an 
application for membership in a relief department is 
accepted outside of the state, if the contract of em- 
ployment is to be performed within the state it has 
been held that it is to be governed by the law there- 
of.50 

b. Effect of Acceptance of Benefits 

An injured employee who has accepted relief bene¬ 
fits in pursuance of an agreement to elect between such 
benefits and an action for damages, or has exeeuted a 
release in consideration of benefits received, may not 
sue the employer for damages resulting from the injury 
except where the acceptance of benefits was procured by 
fraud or undue Influence or was made in reliance on a 
promise which has not been fulfilled, in which case he 

Curtis, 71 N.W. 42, 51 Neb. 442, 66 
Am.S.R. 456—Chicago, B. & Q. R. 
Co. V. Bell, 62 N.W. 314, 44 Neb. 
44. 

47. lowa.—^Hamilton v. Chicago, B. 
& Q. R. Co., 124 N.W. 363, 145 
lowa 431. 

48. N.C.—Cannaday v. Atlantic 

Coast Line R. Co., 55 S.E. 836, 143 
N.C. 439, 118 Am.S.R. 821, 8 L.R.A., 
N.S., 939. 

49. Fla.—^Atlantic Coast Line R. Co. 
V. Moore, 181 So. 176, 132 Fla. 507. 

50. Ind.—Pittsburgh, C., C. & St. L. 
R. Co. V. Miller, 120 N.E. 706, 187 
Ind. 684--Vandalia R. Co. v. Kel- 
ley, 119 N.E. 257, 187 Ind. 323. 


260, reheard 80 N.W. 315, 109 lowa 
260. 

42. Ind.—Lease v. Pennsylvania Co., 
37 N.E. 423, 10 Ind.App. 47. 

39 C.J. p 254 note 65. 

43. Ind.—Lease v. Pennsylvania Co., 
supra 

39 C.J. p 254 note 66. 

44. U.S.—Miller v. Chicago, B. & Q. 
R. Co., aC.Colo., 65 P. 305. 

39 C.J. p 255 note 67. 

45. N.C.—King v. Atlantic Coast 
Line R. Co., 72 S.E. 801. 167 N.C. 
44, 48 L.R.A.,N.S., 450. 

39 C.J. P 255 note 68. 

46. Neb.—Chicago, B, & Q. R. Co. v. 

838 
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must return, or offer to return, the benefit received be- 
fore feeking to avoid the effect of the acceptance. 

Where the employee has agreed that in case of 
injury he will elect between a taking of the bene- 
fits provided by the relief plan and his action against 
the employer, he cannot, after the acceptance of ben- 
efits, maintain an action against the employer,even 
though he has been mistaken as to his rights,52 un- 
less the acceptance of the benefits has been procured 
by fraud or undue influence^^ or'induced by a prom- 
ise which has not been fulfilled.54 in such case the 
inadequacy of the consideration received will not be 
considered.55 The fact that an employee has been 
advised by his superintendent or foreman to join the 
relief department does not establish coercion, al- 
though the superintendent had the power to dis- 
charge him.56 Without regard to the validity of the 
relief contract, an employee who executes releases 
in consideration of benefits received from the relief 
association cannot thereafter assert the liability of 
the employer.^ 

Return of benefits, Where the election to accept 
benefits is induced by fraud or undue influence, the 
employee seeking to avoid its effects shotild return 
or offer to return benefits received, and if they are 
not returned they may be allowed in reduction of 
damages.^9 In case the employee accepts benefits 
under a mistake as to the permanent character of 
his injuries, he cannot avoid the effect of such ac¬ 
ceptance without an effort to return the benefits 
after ascertaining the mistake.®® 

Necessity of full performance, According to some 
authorities a payment of a part of the benefits to 
which the employee is entitled will not prevent the 


prosecution of an action for damages in the absence 
of an express stipulation that the acceptance of a 
part shall have such effect,®! and the master is not 
in a position to plead a relief fund agreement in bar 
of the action unless there has been a compliance with 
such contract on his part.®2 However, according to 
other authorities the acceptance of any benefit is 
sufficient to establish an election,®^ and thereafter 
the remedy of the beneficiary is confined to the en- 
forcement of the relief department contract.®^ 

c. Effect of Action for Injury 

A valid contract requiring an election between the 
acceptance of benefits from a relief fund and an action 
against the employer for the same Injury precludes the 
recovery of benefits after the recovery of damages, or 
after the institution of an action for damages, unless 
there is a voluntary nonsuit or discontinuance or a dis- 
missal without prejudice. 

Where there is a valid contract requiring an elec¬ 
tion between the acceptance of benefits from a re¬ 
lief fund and an action against the employer for the 
injury, the recovery of damages for an injury bars 
the recovery of benefits for the same injury,®® and 
an action to recover benefits cannot be brought after 
an action for damages has been instituted without 
compliance with the conditions of the relief plan as 
to discontinuance thereof.®® The widow after bring- 
ing an action as administratrix for the wrongful 
death of the employee which is prosecuted to judg- 
ment cannot thereafter daim as beneficiary under 
the benefit certificate®^ although she omits to name 
herself as widow among the beneficiaries in the death 
action;®® and an action by the personal representa- 
tive®® or widow”^® of the employee may preclude a 
recovery of benefits by the mother of the employee 


51. N.T.—Colaizzl v. Pennsylvania 
R. Co., 101 N.E. 859, 208 N.T. 275. 
39 CJ. p 255 note 71. 

Acceptance of benefits by benefici¬ 
aries as bar to action for wrongful 
death see Death § 47 c. 

62, U.S.—^Vickers v. Chicago, B. & 
Q. R. Co., C.C.Ill., 71 F. 139. 

39 ax p 255 note 74. 

53. KC.—^King v. Atlantic Coast 
Line R. Co., 72 S.E. 801, 157 N.C. 
44, 48 L.R.A.,N.S., 460. 

39 C.J. p 255 note 72. 

54. N.C.—^Wacksmuth v. Atlantic 
Coast Li'ne R. Co., 72 S.E. 813, 157 
N.C. 34. 

55. Ind.—Lease v. Pennsylvania Co., 

37 N.E. 423, 10 Ind.App. 47. 

56, 111 .—Eckman v. Chicago, B. & 

Q. R. Co., 48 N.E. 496, 169 111. 312, 

38 L.R.A. 760. 

57, D.C.—rBrown v. Baltimore & O. 

R. Co., 6 App.D.C. 287. 

39 C.J. p 255 note 77. 

58, N.C.—^Wacksmuth v, Atlantic 


Coast Line R. Co., 72 S.E. 813, 157 
N.C. 34, 

39 C.J. p 256 note 78. 

59. N.C.—^King v. Atlantic Coast 
Line R. Co., 72 S.E. 801, 157 N.C. 
44, 66, 48 L.R.A.,N.S., 450. 

60. lowa.—^Maine v. Chicago, B. & 

Q. R. Co., 70 N.W. 630, 109 lowa 
260, reheard 80 N.W. 316, 109 lowa 
260. 

39 C.J. p 256 note 80. 

61. N.C.—King v. Atlantic Coast 
Line R. Co., 72 S.E. SOI, 157 N.C. 
44, 56, 48 L.R.A.,N.S., 450. 

39 C.J. p 256 note 81. 

62. 111.—Pennsylvania Co. v. Chap- 
man, 77 N.E. 248, 220 111. 428. 

39 C.J. P 266 note 82. 

63. Ga.—^Petty v. Brunswick & W. 

R. Co., 36 S.E. 82, 109 Ga. 666. 

39 C.J. P 256 note 83. 

64. S.C.—Johnson v. Charleston & 

S. R. Co., 36 S.E. 851, 68 S.C. 488. 
39 C,J. p 256 note 84. 

65. Neb.—^Koeller v. Chicago, B. & 
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Q. R. Co., 130 N.W. 420, 88 Neb. 
712, 48 L.R.A.,N.S., 440. 

39 C.J. p 266 note 86. 

66. Ohio.—^Blaney v. Baltimore & O. 

R. Co., 28 O.C.A, 65. 

39 C.J. p 256 note 87. 

67. Neb.—Oyster v. Burlington Re¬ 
lief Dept., 91 N.W. 699, 65 Neb. 
789, 59 L.R.A. 291. 

39 C.J. p 256 note 88. 

68. Neb.—Oyster v. Burlington Re¬ 
lief Dept., supra. 

69. lowa.—Donald v. Chicago, B. & 
Q. R. Co., 61 N.W. 971, 93 lowa 
284, 33 L.R.A. 492. 

70. Md.—Puller v. Baltimore & Ohio 
Employees* Relief Ass^n, 10 A. 237, 
67 Md. 433. 

Pa.—Rotonti v. Pennsylvania R. Co., 
49 Pa.Super. 595. 

“Donble benefit” 

In the constitution, of a railroad 
relief association a provision against 
a “double benefit'" is not limited to a 
cause where the same person is both 
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as beneficiary, or the action by the legal representa- 
tive may preclude an action by the widowJ^ Where, 
after the death of the employee, the employer agreed 
to pay one half of the benefits to decedenfs first 
wife, the beneficiary named, and one half to his sec- 
ond wife, it may not deduct the amount paid the sec- 
ond wife in settlement of her action for damages 
from the amount due the named beneficiary. 

A compulsory nonsuit is a judgment precluding 
an action for benefits but an action which is dis- 
missed without prejudice*^^ or in which a voluntary 
nonsuit is taken'^5 ^oes not bar the recovery of ben¬ 
efits. Where the employee has taken benefits and 
thereby elected to release his action for damages, the 
fact that he thereafter brings an action against the 
company does not forfeit his right to benefits.'^® 

Insurance contracf, Where the contract of the 
employee entering into an employees* relief associa- 
tion is held to be in the nature of Insurance, a recov¬ 
ery of benefits under such contract and also as 
against the master for negligence occasioning the in- 
jury does not _ constitute a double indemnity for the 
same injury.*^? 

Release in fulL Notwithstanding a statute pro- 
viding that the acceptance of benefits under a re¬ 
lief contract shall not bar the right of the employee 
to recover for the negligence of the employer, the 
employee after a settlement of his action for dam¬ 
ages and receipt of the payment thereunder cannot 
recover on his relief contract, where the release pur- 
ports to be in full of ali claims and demands grow- 
ing out of or incident to the injury.78 

d. Constitutional and Statutory Provisions 

Under the Federal Employers» Llability Act and some 
specific state statutes, a contractual provision in a relief 
plan which requires a beneficiary or injured empioyee to 
elect between acceptance of benefits and an action for 
damages is invalid and neither it nor the acceptance of 


benefits thereunder bars an action for damages? but it 
Is otherwise under more general state constitutional or 
statutory provisions. 

Statutory and constitutional provisions invalidat- 
ing agreements between employer and employee, 
which have for their object the exemption of the 
employer from liability for negligence or from a 
duty imposed by statutory or constitutional provi¬ 
sions, have frequently be.en held not to invalidate 
the provisions contained in relief department pians 
whereby the beneficiary or employee is required to 
elect whether to sue for damages or to accept the 
benefits secured by the relief plan.'^^ However, such 
provisions in a contract may be invalidated by a 
statutory prohibition more particularly describing 
thern,^® under which ordinarily the employer is per- 
mitted to diminish the amount of an employee^s re¬ 
covery of damages by a set-off of any sum which it 
has contributed to him as benefits,and the validity 
of such statutes has been sustained.S2 A statute 
providing that an employee may sue and recover 
both for injuries arising from negligence and any 
benefit he may be entitled to receive by reason of 
having been a member of, or a contributor to, a 
relief department, and declaring null and void any 
contract provision in violation thereof, precludes a 
contention that plaintiff, by bringing a personal in- 
jury action, voluntarily left the Service of his em¬ 
ployer and, under his contract, forfeited any right 
to further payments from the relief department.^s 

A statute providing that acceptance of benefits un¬ 
der a relief department contract shall not operate to 
bar an action for negligent injury, notwithstanding 
the previous agreement contained in that contract 
that it shall have that effect and notwithstanding any 
subsequent receipt or release given on payment of 
such sum only as may be due to the employee un¬ 
der the contract, has been held valid.^^ Such a stat¬ 
ute applies to a relief contract entered into before 


the beneficiary of the relief associa- 
tion and the person legally entitled 
to recover, but means that no re¬ 
covery may be had by any person 
against a relief association when the 
person legally entitled to damages 
maJses a claim against the road.— 
Fuller V. Baltimore & Chio Bm- 
ployees’ Relief Ass’n, 10 A. 237» 67 
Md. 433. 

71. Ind.—^Baltimore & O. R. Co. v. 
lElay, 73 N.E, 942, 36 Ind.App. 430. 

72. Ark.—Texas Co. v. Kennedy, 78 
S.W.2d 825, 190 Ark. 1178. 

73- Pa.—Snyder v. Pennsylvania R. 

Co., 85 A. 991, 237 Pa. 620. 

74. Neb.—Chicago, B. & Q. R. Co. v. 
Healy, 107 N.W. 1005, 76 Neb. 783, 
124 Am.S.R.<830, 10 L.R.A.,N.S., 98, 
teheard 111 N.W. 598, 76 Neb. 783, 


124 Am.S.R. 830, 10 L.RA.,N.S., 98, 
overruling Walters v. Chicago, B. 
& Q. R. Co., 104 N.W. 1066, 74 Neb. 
551. 

75. Pa,—^Watterson v. Pennsylvania 
R. Co., 100 A. 583, 256 Pa. 77. 

39 C.J. p 257 note 94. 

76. Neb.—Chicago, B. & Q. R. Co. v. 
Olson, 97 N.W. 831, 70 Neb. 659— 
Chicago, B. & Q. R. Co. v. Bigley, 
95 N.W. 344, 1 Neb. (Unoff.) 225. 

77. Mo.—Hartman v. Chicago, B. & 
Q. R. Co., 182 S.W. 148, 192 Mo. 
App. 271. 

78. S.C.—Starr v. Atlantic Coast 
Line R. Co., 93 S.E. 176, 107 S.C. 
628. 


Q. R. Co., 61 N.W. 971, 93 lowa 284, 
33 L.R.A. 492. 

39 C.J. p 257 note 1. 

80. Ind.—Baltimore & O. R. Co. v. 
Hagen, 109 N.E. 194, 183 Ind. 522. 

39 C.J. p 257 note 3 [a]-[c]. 

81. Nev.—^Lawson v. Halifax-Tono- 
pah Min. Co., 135 P. 611, 36 Nev. 
591, rehearing denied 138 P. 261, 
36 Nev. 591, affirmed 36 S.Ct. 220, 
239 U.S. 632, 60 L.Ed. 477. 

39 C.J. p 257 note 4. 

82. Nev.—Lawson v. Halifax-Tono- 
pah Min. Co., supra. 

39 C.J. p 258 note 5. 

83. Fla.—^Atlantic Coast Line B. Co. 
V. Moore, 181 So. 175, 132 Fla. 507. 

84. S.C.—Miller v. Atlantic Coast 
Line R. Co.. 73 S.E. 71, 90 S.C. 249, 


79. lowa.—Donald v. Chicago, ‘ B. & 
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its passage where the injury occurs thereafter,85 but 
it does not affect a claim for damages for an in¬ 
jury sustained and for which suit was begun be- 
fore its enactment.^® While it does not make the 
recovery of a judgment for damages operate as a 
release of benefits, although the judgment has been 
paid and released in full,87 it has been held not to 
render a release given in satisfaction of a claim null 
and void so that the employee may stili have the 
right to recover his beneficial interest in the hospital 
fund,^® or prevent a release given on compromise 
o£ a suit for damages from constituting a bar to an 
action on the relief contractas 

The Federal Employevs* Liability Acf invalidat- 
ing any contract or de vice, the purpose of which 
shall be to enable a common carrier to exempt it- 
self from any liability created by the act, applies to 
stipulations contained in contracts of membership 
in relief departments maintained by the employer.ss 
This provision has been held applicable to contracts 
of membership entered into before its enactment,®^ 
and its validity as so applied has been sustained, as 
discussed in Commerce § 78 e (4) (b). Under it, an 
acceptance of benefits by the employee under a re¬ 
lief contract does not bar an action against his em- 
ployer as to a liability created by the act^^ and does 
not operate to release a joint tort-feasor from liabil¬ 


ity beyond the right to set off the amount contribut- 
ed by the employer to the amount recovered by p-lain- 
tiff.93 

It has been variously held that: After recovery 
and collection of a judgment against the railroad for 
damages, the employee cannot recover relief bene¬ 
fits notwithstanding the provision of the Employers^ 
Liability Act;S4 where the contract is indivisible, 
and a part thereof is invalid under the act, the en- 
tire contract falis and no action for benefits may 
be based thereon;S5 where the employer contributes 
a sum equal to the assessments paid by members, a 
provision in the contract of a railroad relief society 
that one half of the sum insured for should be for- 
feited if the employee or his representative sued the 
railroad for damages is not void under the act;36 
and that the pendency of an action for injuries does 
not prevent a recovery of the benefits under a mem¬ 
bership certificate-^*^ 

The provision of the act as to a set-off by the car¬ 
rier of the amount it has paid or contributed to in- 
surance or relief benefits paid to plaintiff allows 
such paymeiit or contribution to be set ofif only 
against a claim for damages,® s and not in an action 
for benefits®® or on an insurance contract;^ and it 
does not authorize a counterclaim on which a sep¬ 
arate judgment may be based.^ 


IV. MAISTEU^S LIABILITY PORINJITRIES TO SERVAITT 


A. NATURE AND EXTENT IN GENERAL 


§171. In General 

In the absence of statutes modifying the rule, and 
except as the rule is affected by application of the doc- 
trlnes of assumed risk, contributory negligence, op 
felfow-servant, the mastep Is llable for personal injuries 
sustained by the servant while within the course and 


scope of his employment by reason of the master's negll- 
aence; but the master Is not an insurer of the em- 
p!oyee's safety. 

Where the relation of master and servant exists, 
the master is liable to the servant for personal in- 


affirmed 34 S.Ct. 318, 231 U.S. 741. 
58 L.Ed. 462. 

39 C.J. p 258 note 9. 

85. S.C.—Miller v, Atlantic Coast 
Line R. Co., supra. 

39 C.J. p 258 note 10. 

86. S.C.—McDaniel v. Atlantic Coast 
Line R^ Co., 87 S.E. 145, 102 S.C. 
520. 

87. S.C.—Beylot v. Atlantic Coast 
Line R. Co., 78 S.E. 871, 96 S.C. 210. 

88. S.C.—Sturgiss v. Atlantic Coast 
Line R. Co., 60 S.E. 939, 80 S.C. 167. 
petition denied 61 S.E. 261, 80 S.C. 
167. 

89. S.C.—Starr v. Atlantic Coast 
Line R. Co., 93 S.E. 176, 107 S.C. 
528. 

90. U.S.—Philadelphia,* B. & W. R. 


Co. V. Schubert, App.D.C., 32 S.CL 
689, 224 U.S. 603, 66 L.Ed. 911. 

39 C.J. p 258 note 16. 

Contracts within or without applica¬ 
tion of statutory provision general- 
ly see infra § 197. 

91. U.S.—Philadelphia, B. & W. R. 
Co. V. Schubert, supra. 

92. U.S.—Chicago & A. R. Co. v. 
Wagner, Ill„ 36 S.Ct. 135, 239 U.S. 
452, 60 L.Ed. 379. 

N.C.—Burnett v. Atlantic Coast Line 
R. Co., 79 S.E. 414, 163 JNT.C. 186, 
reversed on other grounds 36 S.Ct. 
76, 239 U.S. 199, 60 L.Ed. 226. 

93. U.S.—Chicago & A. R. Co. v. 
Wagner, 111., 36 S.Ct. 135, 239 U.S. 
452, 60 L.Ed. 379. 

39 C.J. p 259 note 20. 

94. Neb.—Roberson v. Chicago, B. & 
Q. R. Co., 191 N.W. 714, 109 Neb. 
571. 


95. Ind.—Baltimore & O. R. Co. v. 
Miller, 107 N.E. 645, 183 Ind. 323. 

96. N.H.—^Wilson v. Grand Trunk 
R. Ins. & Provident Soc., 98 A. 478, 
78 Isr.H. 210, Ann.Cas.l918E 1191. 

87. Minn.—^Wise v. Chicago, B. & Q. 
R. Co. Relief Dept., 158 KW. 711, 
133 Minn. 434. 

98. Mo.—Hughes v. Misslssippi Riv¬ 
er & B. T. Ry., 274 S.W. 703, 309 
Mo. 660. 

99. S.C.—Keels v. Atlantic Coast 
Line R. Co., 89 S.E. 388, 104 S.C. 
497. 

1. Kan.—^McAdow v. Kansas City 
Western R. Co., 164 P. 177, 100 
Kan. 309, L.R.A.1917B 539. 

2. Mo.—^Hughes v. Misslssippi Riv¬ 
er & B. T. Ry., 274 S.W. 703, 309 

[ Mo. 560. 
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juries sustained by him which have been incurred 
while he is within the course and scope of his em- 
plo 3 rment; by reason of the master’s negligence,^ ex- 
cept in so far as the common-law rules have been 
modified or afFected by statute, discussed infra § 
173, or by the application of the doctrines of as- 
sumed risk, infra §§ 357-420, contributory negli- 


gence, infra §§ 421-488, and of fellow servant, in¬ 
fra §§ 321-356. 

Negligence on the part of the master is essential 
to his liability at common law for an injury sus¬ 
tained by the servant.^ The employer, however, is 
not an insurer of the employee^s safety.S He is lia- 


3. Ark.—Safeway Stores v. Phelps, | 

145 S.W.2d 337, 201 Ark. 495— 
International Harvester Co. of 
America v. Hawkins, 24 S.W.2d 
340, ISO Ark. 1056—Southwest 
Power Co. v. Price, 22 S.W.2d 373, 
180 Ark. 567, certiorari denied 50 

S. Ct 353, 281 TJ.S, 753, 74 L.Ed. 
1163, and appeal dismissed 50 S.Ct. 
407, 281 U.S. 703, 74 L.Ed. 1128. 

La.—Simmons v. Doullut «& Ewin, 
App., 145 So. 708, rehearing- denied 

146 So. 772. 

Mo.— Corpus Juris cited iu De May 
V. Liberty Foundry Co., 37 S.W.2d i 
640, 645, 327 Mo. 495. 

K.T.—^Meyer v. Brandt, 279 N.T.S. 
388, 244 App.Div. 845—Marra v. 
Hamburgr-Amerikanische Pachet- 
fahrt Actien Gessellschaft, 167 N. 

T. S. 74, 180 App.Div. 75—Corpus 
Juris (luoted iu Daurizio v. Mer- 
chants* Despatch Transp. Co., 274 
KY.S. 174, 180, 152 Mlsc. 716. 

Okl.—Thomas v. Great Western Min¬ 
ing Co., 1 P.2d 165, 150 Okl. 2l2— 
Corpus Juris qL^oted in Southland 
Cotton Oil Co. V, Renshaw, 299 P. 
425, 480, 148 Okl. 107. 

Tenn.—Hammett v. Yogue, Inc., 165 
S.W.2d 577, 179 Tenn. 284. • 

Tex.—United East & West Oil Co. v. 

Dyer, 162 S.W.2d 680, 139 Tex. 318. 
Va.—Roberts v. Southern Ry. Co., 
144 S.E. 863, 151 Va. 815, rehearing: 
denied 145 S.E. 255, 151 Va. 815. 
Wis.—Prehn v. C. Niss & Sons, 288 
N.W. 736, 233 Wis. 155. 

39 C.J. p 259 note 30. 

Accord and satisfaction see Accord 
and Satisfaction § 8. 

Bailor’s liability for injuries to serv¬ 
ant of bailee see Bailments § 40 a. 
Carrier’s liability "for injury to em- 
ployee while passenger see Car- 
riers § 546. 

Contribution see Contribution § 11. 
Convict laborer see infra § 176. 
Course and scope of employment see 
infra § 181. 

Pederal control as affecting liability 
of: 

Railroad company see the C.J.S. 
title Railroads § 31, also 51 C.J. 
p 450 note 66 et seq. 

Telegraph and telephone companies 
see the C.J.S. title Telegraphs 
and Telephones §S 100, 101, also 
62 C.J. p 122 note 63 et seq. 
Federal Employers' Liability Act as 
regulation of commerce see Com- 
merce § 51. 

Liability for injuries to third per¬ 
sona by servant see infra §§ 555- 
579. 


Liability of: 1 

Charitable institution see Charities | 
§ 75. i 

Consolidated Corporation for inju¬ 
ry by constituent see Corpora- 
tions § 1630. 

Corporation for injuries before in- 
corporation see Corporations § 
123. 

Landlord for injury to employee 
of tenant see Landlord and Ten- 
ant § 421. j 

Promoter of Corporation see Cor¬ 
porations § 130. 

Vessel or owner for injuries to sea- 
men see the C.J.S. title Seamen 
§ 206, also 56 C.J. p 1106 notes 
15-16. 

Manslaughter in punishing servant 
see Homicide § 58. 

Parenfs right of action for injury to 
mfnor see the C.J.S. title Parent 
and Child, §§ 41, 42, also 46 C.J. p 
1294 note 97 et seq. 

Recovery by master for injury to 
servant by third person see infra 
§ 622. 

Relatlon of parties imposing liability 
for personal injuries see infra §§ 
174-182. 

Release: 

Bxecuted by mistake see the C.J. 
S. title Release § 25, also 53 C.J. 
p 1211 note 17 et seq. 

Obtained by fraud see the C.J.S. 
title Release § 27, also 53 C.J. 
p 1217 note 61 et seq. 

Violation of Sunday laws attending 
injury see the C.J.S. title Sunday § 
39, also 60 C.J. p 1131 note 98 et 
seq. 

Waiver of liability by employee trav- 
eling on pass see Carriers § 632. 
What law governs: 

Action for death by wrongful act 
see Death § 28. 

Applicability of workmen's com- 
pensation acts see the C.J.S. ti¬ 
tle Workmen's Compensation 
Acts §§ 22-26, also 71 C.J. p 303 
note 28 et seq. 

Temporaxy exnploymeut 

In determining temporary master's 
liability for injuries to temporary 
servant, temporary employment was 
attended with all legal consequences 
usually pertaining to relation of 
master and servant.—McBurnie v. 
Northrup, 27 A.2d 823, 139 Me. 149. 

4. U.S.—^Dobbyn v. Boat Repairing 
Corporation, C.C.A.N,J.. 26 P.2d 

283, 

Ala.—Pratt Consolidated Coal Co. v. 
Bozeman, 68 So. 887, 192 Ala. 546. 

842 


Ariz.—Red Rover Copper Co. v. In- 
dustrial Commission, 118 P.2d 1102, 
58 Ariz. 203, 137 A.L.R. 740— 
Robles V. Preciado, 79 P.2d 504, 52 
Ariz. 113. 

Ark.—Safeway Stores v. Phelps, 145 

S.W.2d 337, 201 Ark. 496—Western 
Arkansas Telephone Co. v. Grant- 
ham, 139 S.W.2d 49, 200 Ark. 411. 
Ky.—Chesapeake & O. Ry. Co. v. 
Lilly, 188 S.W.2d 105, 300 Ky. 100 
—City of Bellevue v. Hali, 174 S. 
W.2d 24, 296 Ky. 57—Davidson v. 
Perkins-Bowling Coal Co., 74 S. 
W.2d 1, 255 Ky. 649. 

Mo.—Corpus Juris cited in De May v. 
Liberty Poundry Co., 37 S.W.2d 
640, 645, 327 Mo. 495—Page v. Un- 
terreiner, App., 106 S.W.2d 528. 
N.T.—'Obrpus Juris quoted in Dau¬ 
rizio V. Merchants' Despatch 
Transp. Co., 274 N.Y.S. 174, 180, 
152 Misc. 716. 

N.C.—Pore y. Geary, l3l S.E. 387, 
191 N.C. 90. 

Okl.—Parkhill Truck Co. v. Wilson, 
125 P.2d 203, 190 Okl. 473—Abdo 

V. Mullen, 44 P.2d 102, 173 Okl. 144. 
S.C.—Williamson v. Southern Ry. 

Co., 191 S.E. 79, 183 S.C. 312—Ly- 
ons V. R. D. Cole Mfg. Co., 183 S.E. 
466, 178 S.C. 520. 

39 C.J. p 260 note 36. 

EfCect of workmen's compensation 
acts see the C.J.S. title Workmen’s 
Compensation Acts § 10, also 71 C. 
J. p 234 note 92 et seq. 

Error of judgment 

Employer is not liable for conse- 
quence of error of judgment.—Con- 
way V. Park,. 31 N.E.2d 79, 108 Ind. 
App. 562. 

5. U.S.—Chicago & N. W. Ry. Co. v. 
Payne, C.C.ANeb., 8 F.2d 332— 
Penusyivania R. Co. v. Hammond, 
C.aA.N.Y., 7 P.2d 1010. 

Ark.—Basye v. Odom, 168 S.W.2d 
1092, 205 Ark. 423—Hali v. Patter- 
son, 166 S.W.2d 667, 205 Ark. 10— 
Safeway Stores v. Phelps, 145 S- 

W. 2d 337, 201 Ark. 495—McGeorge 
1 V. Henderson, 145 S.W.2d 31, 201 

Ark, 492—Berry Asphalt Co. v. 

I Kidd, 143 S.W.2d 42, 200 Ark. 1121 
—Southwestern Bell Telephone Co. 

V. Casson, 138 S.W.2d 406, 199 Ark. 
1140—Kroger Grocery & Baking 
Co. V, Kennedy, 136 S.W.2d 470, 199 
Ark. 914—^Defries v. Batesville 
White Lime Co., 182 S.W.2d 169, 
198 Ark. 986—Odenbaugh v. St. 
Louis Southwestern Ry, Co., 120 S. 

W. 2d 713, 196 Ark. 1036—Caddo 
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ble for the consequences of his negligence, but not 
of the dangers of the employment,^ and, when the 
wrong charged is -not willful or intentional, there 
must exist a duty on the part of the master to pro- 
tect the servant from the injury and a failure on 
the part of the master to perform that duty,7 and 


this is true although the employer is a railroad com- 
pany,8 a telephone company,® or other Corporation.^® 
The duty of the master arises by operation of law 
from the relation of master and servant, and not out 
of the contract of employment.li No contract will 
be implied from the contract of hiring whereby the 


River Lumber Co. v. Henderson, 
109 S.W.2d 425, 194 Ark. 724. 

Ga.—Blair v. Fulton Bakery, 24 S.E. 

2d 69S, 68 Ga.App. 879. 

Ind.—Conway v. Park, 31 N.B.2d 79, 
108. Ind.App. 562. 

lowa.—Rehard v. Miles, 290 N.W. 

702, 227 lowa 1290. 

Ky.—Burk Hollow Coal Co. v. Bilis, 
190 S.W.2d 338, 300 Ky. 735—City 
of Bellevue v. Hali. 174 S.W.2d 24, 
295 Ky. 57. 

La.—Corpus Juris oited iu Harris v. 
Tazoo & M. V. R. Co., 183 So. 108, j 
111. I 

Miss.—^Harvey v. Smith, 198 So. 739, i 
190 Miss. 130—Wunderlich v. 
Walker, 189 So. 523, 186 Miss. 149 
—Mobile & O. R. Co. v. Clay, 125 
So. 819, 156 Miss. 463, certiorari 
denied Clay v. Mobile & O. R. Co., 
51 S.Ct. 24, 282 U.S. 844, 75 L.Bd. 
749, 

Mo.—Graczak v. City of St. Louis, 
202 S.W.2d 775—Corpus Juris cit- 
ed in Schaum v. Southwestem Bell 
Telephone Co., 78 S.W.2d 439, 442, 
336 228—Bird v. St. Louis-San 

Francisco Ry. Co., 78 S.W.2d 389, 
836 Mo. 316—Harville v. Harrlson 
Engineering* & Construction Co., 
App., 7 S,W.2d 1032. 

N.T.—De Graff v. New York Cent. & ' 
H. R. R. R. Co., 76 N.T. 125—Cor- ! 
pus Juris quoted in Daurizio v. 
Merchants’ Despatch. Transp. Co., 
274 N.Y.S. 174, 180, 152 Misc. 716. 
N.C.—Murray v. Atlantic Coast Line 

R. Co., 11 S.E.2d 326, 218 N.C. 392— 
Jones V. Atlantic Coast Line R. 
Co., 139 S.E. 242, 194 N.C. 227— 
Clinard v. Clinard Electric Co., 136 

S. E. 1, 192 N.C. 736—Greer v. Cal- 
lahan Const. Co., 130 S.E. 739, 190 
N.C. 632. 

S.C.—Lyons v. R. D. Cole Mfg. Co., 
183 S.E. 466, 178 S.C. 620. 

Tex.—Texas & N. O. R. *Co. v. Sar- 
ver, Civ.App., 113 S.W.2d 317, er¬ 
ror refused—Dell v. Lancaster, Civ. 
App., 285, S.W. 685. 

39 C.J. p 260 note 37, p 524 note 10. 
Occupational disease acts as not 
making employer insurer ag’ainst 
occupational disease see infra § 
173 f. 

Railroad as not insurer under Fed- 
eral Employers’ Liability Act of 
safety of employees see infra $ 
173 c (1). 

Xt has been stated, however, that 
the employer Is an insurer that the 
duty to exercise ordinary care shall 
be performed.—Morgan v. State, Tex. 
Ci^.App|.« 170 S.W.2d 648, reversed 


on other grounds State v. Morgan, 
170 S.W.2d 652, 140 Tex. 620. 
Employees under age 
An employer, even of persons un¬ 
der age, is not insurer of employee's 
safety.—Forbus v. Cobb Bros. Const. 
Co., 185 So. 243, 184 Miss. 647, sug- 
gestlon of error overruled 186 So. 
643, 184 Miss. 647. 

G-olfer is not an insurer of the 
safety of his caddie.—Page v. Unter- 
reiner, Mo.App., 106 S.W.2d 528. 

8. Ind.—Conway v. Park, 31 N.E.2d 
79, 108 Ind.App. 562. 

Ky.—City of Bellevue v. Hali, 174 
S.W.2d 24, 295 Ky. 57. 

La.—^Corpus Juris cited in Harris v. 
Yazoo & M. V. R. Co., 183 So. 108, 
111 . 

Miss.—Federal Compress Co. v. 

Craig, 7 So.2d 532, 192 Miss. 689. 
Mo.—Graczak v. City of St. Louis, 
202 S.W.2d 775—iCorpus Juris cited 
in Schaum v. Southwestem Bell 
Telephone Co., 78 S.W.2d 439, 442, 
336 Mo. 228. 

N.Y.—Corpus Juris QLUoted in Dau¬ 
rizio V. Merchants' Despatch 
Transp. Co., 274 N.Y.S. 174, 180, 
152 Misc. 716. 

S.C.—Lyons v. R. D. Cole Mfg. Co., 
183 S.E. 466, 178 S.C. 520. 

Tex.—Montgomery v. Houston Tex¬ 
tile Mills, Com.App., 45 S.W.2d 140. 
39 C.J. p 261 note 38. 

7. Ark.—^%Vheeler v. Eliis, 35 S.W. 

2d 64. 183 Ark. 133. 

Ky.—Magness’ Adin'x v. Hutchinson, 
117 S.W.2d 1041, 274 Ky. 226— 

Elcomb Coal Co. v. Gray’s Adm’x, 
115 S.W.2d 1056, 273 Ky. 230— 

Yeary’s Adm'r v. Hignite Coal Co., 
102 S.W.2d 19, 267 Ky. 265—Co- 
dell Const. Co. v. White, 65 S.W. 
2d 690, 251 Ky. 654—^Fee^s Adm’x 
V. Mahan-Ellison Coal Corpora¬ 
tion, 43 S.W.2d 681, 241 Ky. 231. 
Mo.—Kelso V. W. A. Ross Const. Co., 
85 S.W.2d 627, 337 Mo. 202--Cor- 
pus Juris oited in De May v. Lib¬ 
erty Foundry Co., 37 S.W.2d 640, 
645, 327 Mo. 495. 

Okl.—Munroe v. Schoenfeld & Hunt- 
er Dfilling Co., 61 P.2d 1045, 178 
Okl. 149—Gulf, C. & S. P. Ry. Co. 

V. Scroggins, 18 P.2d 873, 161 Okl. 
294. 

39 C.J. p 261 note 40. 

Liability for willful or intentional 
injuries see infra § 192, 

Proximate cause of injury see infra 
§ 187. 

No negligence in absence of duty 

Ky.—Auto Livery Co. v. Stone, 36 S. 

W. 2d 349, 237 Ky. 686—West Ken- 
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tucky Coal Co. v. Parker* s Adm*r, 
17 S.W.2d 753, 229 Ky. 685—Faulk- 
ner v. Gatliff Coal Co., 15 S.W.2d 
236, 228 Ky. 379—Horse Creek 

Mining Co. v. Prazier*s Adm’x, 5 
S.W.2d 1064, 224 Ky. 211. 

39 C.J. p 261 note 40 [a]. 

Duty at partlcular time and place 
Negligence for consequences of 
which master is liable to servant 
consists not merely in general breach 
of duty, but breach must be viola- 
tion of duty that master owes to par- 
ticular servant at time and place 
when and where servant is injured. 
—Lay*s Adm'r v. Harlan Producers 
Coal Corporation, 90 S.W.2d 716, 262 
Ky. 612. 

Duty to partioular employee 

Employee can claim damages only 
for breach of duty due him, not due 
some other employee.—Mobile & O. 
R. Co. V. Williams, 129 So. 60, 221 
Ala. 402. 

IVtatters not under controi of em¬ 
ployer 

(1) Employer cannot be charged 

with negligence as to matters over 
which he has no controi, negligence 
being but a want of due care under 
all circumstances.—Holgate v. 

Chrysler Corporation, 271 N.W. 539, 
279 Mich. 24. 

(2) Employee injured on sidewalk 
outside piant, when struck by mo- 
torcycle driven by a boy not an em¬ 
ployee who was bringing another 
employee to work, could not recover 
against employer at common law.— 
Krebs v. Industrial Commission, 227 
N.W. 287, 200 Wis. 134. 

Duty recognized by master 
What master recognizes as a duty 
to a servant court will recognize as 
a duty.—^Hughes v. Mississippi River 
& B. T. Ry., 274 S.W. 703, 309 Mo. 
660. 

8. Fla.—Ryland v. Atlantic Coast 
Line R. Co., 49 So. 745, 57 Fla. 
143. 

N.Y.—Henson v. Lehigh Valley R 
Co., 87 N.E. 85, 194 N.Y. 205, 1* 
L.R.A.,N.S., 790. 

9. Wash.—Murphy v. Pacific Tele¬ 
phone & Telegraph Co., 124 P. 114, 
68 Wash. 643. 

10. U.S.—F. C. Austin Mfg. Co. v. 
Johnson, Kan., 89 F. 677, 32 C.C.A. 
309. 

N.J.—Smith V. Oxford Iron Co., 42 
N.J.Law 467, 36 Am.R. 535. 

11. U.S.—Gawne V- Bicknell, C.C. 
Me., 162 F. 587. 
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employer agrees to take due and ordinary care not 
to expose the servant to extraordinary risk and dan- 
ger in the course of his employment.^^ rults 

governing Ihe employer^s liability must have a prac- 
tical, and not a technical or pedantic or censorious, 

application.i3 

Physical wants of employee. In the absence of a 
contract or custom to the contrary, the employer is 
not required to provide for the physical wants of the 
employee,!^ although such duty may be imposed by 

contract. 

§ 172. What Law Governs 

The law of the place where the Injury occurs ordi- 
narily Controls as to the existence of a cause of action 
against the master arlsing out of an injury to the serv¬ 
ant, and the law of the forum Controls as to matters re- 
latlng to the remedy. 

In accordance with general rules, the law of the 
place where the injury occurs or the lex loci de¬ 
licti Controls as to the existence of a cause of ac¬ 
tion against the master arising out of an injury to 
the servant,15 particularly where the contract of 


employment is there made and to be performedi^ 
and the negligence complained of there occurs,i* 
while the law of the forum Controls as to matters 
relating to the remedy.l^ The rule applies although 
the contract was made in the state where the ac¬ 
tion is brought,20 and the mere fact that the foreign 
law greatly differs from that of the forum will not 
prevent its application.^i Where the contract is 
made within the state, however, the state may fix 
the liabilities as between the master and servant 
which will arise out of, and become incident to, the 
contract of employment, whether the negligent in¬ 
jury occurred within the state or outside of it, where 
the employee is outside the state on the business of 
the employer and pursuant to the contract made in 
the state.2^ 

Maritime law, Where the place in which the in¬ 
jury to the servant is committed brings it within the 
jurisdiction of admiralty, but the character of the 
act allows an action to be brought in a state court, 
the rights and liabilities of the parties are, under the 
views of some decisions, measured by the maritime 
law,23 and according to other decisions by the com- 


Mass.—^Lakube v. Coben, 23 N.E.2d 
144, 304 Mass. 156. 

N.Y.—Corpus Jnrls guoted in Dau- 
rizio v. Merchants’ Despatch 
Transp. Co., 274 N.Y.S. 174, 180, 
152 Misc. 716. 

Okl.— Corpus Juris cLUOted in South- 
land Cotton Oil Co. v. Renshaw, 
299 P. 425, 430, 148 Okl. 107. 

12. K.Y.— Corpus Juris guoted in 
Daurizio v. Merchants’ Despatch 
Transp. Co., 274 N.Y.S. 174, 180, 
152 Misc. 716. 

39 C.J. p 261 note 45. 

13. Miss.—Stewart v. Kroger Gro- 
cery, etc., Co., 21 So.2d 912. 

14. R.I.—King V. Interstate Cons. 
R. Co., 51 A. 301, 23 R.I. 583, 70 
L.R.A. 924. 

Wyo.—Demos v. Madden, 200 P. 791, 
28 Wyo. 1, 8. 

39 C.J. p 261 note 47. 

Medical or surgical attendance see 
supra §§ 161-166. 

15. R.I.—^King V. Interstate Cons. R. 
Co., 51 A. 301, 23 R.I. 583, 70 D.R.A. 
924. 

39 C.J, p 261 note 48. 

18. U.S.—Moore v. Chesapeake & 
O. Ry. Co., Ind., 54 S.Ct. 402, 291 

U. S. 205, 78 L,Ed. 755—Heiherg v. 
Hasler, D.C.N.Y., 45 P.Supp. 638. 

Ark.—^Black Diamond Lumber Co. 

V. Smith, 76 S.W.2d 975, 190 Ark. 
91—St. Louis-San Prancisco Ry. 
Co. V. Rogers, 290 S.W. 74, 172 
Ark. 508. 

Mass.—Sjostedt v. Webster, 28 N.E. 

2d 239, 3Q6 Mass. 344. 

Miss.—^Lucius V. Harris, 153 So. 
390, 169 l^iss. 385. 


Mo.—Mitchell v. J. A. Tobin Const. i 
Co., 159 S.W.2d 709, 236 Mo.App. 
910—Cox V. Missouri Pac. R. Co., 
61 S.W.2d 962, 332 Mo. 991. 

N.C.—Johnson v. Carolina, C. & O. 

Ry. Co., 131 S.E. 390, 191 N.C. 75. 
39 C.J. p 261 note 52. 

Applicability of: 

Federal Employers' Liability Act 
see Commerce § 51. 

Workmen’s Compensation Act see 
the C.J.S. title Workmen’s Com¬ 
pensation Acts §§ 22-26, also 71 
C.J. p 303 note 28 et seq. 

Effect of Federal Employers’ Lia- 
bility Act upon state statutes 
generally see Commerce § 78. 
Interpretation of common law by 
court of place of injury control- 
ling see Courts § 204 a. 

What law governs: 

Contributory negligence see infra 
§ 426. 

Liability for acts of fellow serv- 
ants see infra § 326. 

Ceded territory 

With respect to conflict of laws, 
territory within state which was 
ceded to federal govemment was to 
be considered on saime basis as 
though accident occurring to em¬ 
ployee therein had occurred ^in an- 
other state.—Pound v. Gaulding, 187 
So. 468, 237 Ala. 387. 

17. 111.—Christiansen v. William 
Graver Tank Works, 79 N.E. 97, 
223 111. 142, 7 Ann.Cas. 69. 

Mo.—Fogarty v. St. Louis Transfer 
Co., 79 S.W. 664, 180 Mo. 490, 1 
Ann.Cas. 136. 

3jez loci contractus held controL 
liag where contract was made and to 
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be performed in state where injury 
occurred and suit was brought.— 
Marra v. Hamburg-Amerikanische 
Packetfahrt Actien Gesellschaft, 167 
N.Y.S. 74, 180 App.Div. 75. 
la Ala.—^Louisville & N. R. Co. y. 

Cook, 53 So. 190, 168 Ala. 592. 
Mo.—Fogarty v. St. Louis Transfer 
Co., 79 S.W. 664, 180 Mo. 490, 1 
Ann.Cas. 136. 

19. N.C.—Johnson v. Carolina, C. & 
O. Ry. Co., 131 S.E. 390, 191 N.C. 
75. 

39 C.J. p 262 note 55. 

Conflict of laws as to character and 
existence of remedy generally see 
Conflict of Laws § 9. 

20. Mo.—Mitchell v. J. A. Tobin 
Const. Co., 159 S.W.2d 709, 236 Mo. 
App. 910. 

39 C.J. p 262 note 56. 

21. U.S.—Northern Pac. R. Co. v. 
Babcock, Minn., 14 S.Ct. 978, 154 
U.S, 190, J98, 38 L.Ed. 958. 

39 C.J. p 262 note 57. 

22. Wis.—^Ruck V. Chicago, M. & 
St. P. Ry. Co.. 140 N.W. 1074, 153 
Wis. 158. 

23. N.Y.—Kuhn v. P. J. Carlin 
Const. Co., 8 N.E.2d 300, 274 N.Y. 
118, reargument denied and re¬ 
mittitur amended 14 N.E.2d 204, 
277 N.Y. 651. 

39 C.J. p 262 note 64. 

Jurisdiction of court of admiralty in 
suit to recover damages for torts 
generally and concurrent jurisdic¬ 
tion see Admiralty § 59. 
Jurisdiction of action for injuries 
to seamen see the C.J.S. title Sea-i 
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mon law of the state as modified by its general stat- 
utes.24 

§ 173. Statutory Provisions 

a. In general 

b. State employers^ liability acts 

c. Federal Employers* Liability Act 

d. Federal Safety Appliance Act 

e. Federal Boiler Inspection Act 

f. Occupational diseases acts 

a. In General 

The law concernlng the employer'8 responsibllity for 
ipersonal injury to an employee, arlslng In the course of 
employment, may be altered by leglslation in the publlc 
Interest; and, where the provlsion is not arbitrary and 
i<unreasonabl6, liability may be imposed on the employer 
although he Is not at fault. 

The rules of law concerning the employer^s re- 
•sponsibility for personal injury to an employee, aris- 
ing in the course of employment may be altered by 
legislation in the public intefest,25 and, where the 
provision is not arbitrary and unreasonable, liability 
may be imposed on the employer, although he is not 
at fault^fi Hence, as shown in the C. J.S. title Work- 
■men’s Compensation Acts § 1 et seq, also 71 CJ. p 
225 note 1 et seq, there has been a widespread adop- 
tion of statutes ordinarily known as workmen^s coin- 
'pensation acts by which the previous rights and lia- 
bilities of employee and employer in the case of in¬ 
jury to the servant, arising out of and in the course 
of his employment, are displaced by a new plan of 
•compensation. Distinet from these statutes, as 
shown infra subdivisions b, c of this section, there 
are or have been in force in many jurisdictions stat¬ 
utes commonly known as employers’ liability acts 


which, while recognizing the necessity of fault on 
the part of the employer, have nevertheless abrogat- 
ed or limited certain of the defenses previously re- 
garded as available to him. 

Furthermore, as shown in other parts of this ti¬ 
tle, other statutes with regard to employers gener- 
ally, or in particular Industries, impose duties as to 
the furnishing of a safe place to work and proper 
or specified equipment or appliances, see infra § 202 
et seq, or, as to safeguarding dangerous machinery, 
see infra § 232, or prescribe regulations as to meth- 
ods of work, rules, etc., see infra § 264, these stat¬ 
utes being in some instances merely declaratory of 
the common law.27 Such statutes do not apply to 
injuries occurring prior to their taking effect,28 al¬ 
though they are applicable to existing employments 
as to injuries subsequently occurring.^9 

State statutes giviilg a lien or privilege against 
the ship for damages arisirig from negligence in its 
management have been held inapplicable to the right 
of seamen to recover against their employing ship 
for personal injuries caused by such negligence 
but, under a state statute permitting recovery for 
damages caused by ships navigating the waters of 
the state, it has been held that a seaman injured 
by reason of defective appliances aboard a ship 
navigating such waters may recover.^^ 

The repeal of an act giving plaintiif a right of ac- 
tion by an act which is a substantial rcenactment of 
its provisions, and which amplifies its scope, will not 
operate to deprive plaintiff of his rights.32 Where a 
cause of action has accrued, it may be saved on re¬ 
peal of the statute under which it arises by a gen¬ 
eral saving statute.^^ 


men § 208, also 56 C.J. p 1107 note 
48 et secL. 

®4. Minn.—^Lindstrom v. Mutual S. 
S. Oo., 156 N.W. 669, 132 Minn. 328, 
L.R.A.1916D 935. 

25. TJ.S.—Arizona Copper Co. v. 
Hammer, Ariz., 39 S.Ct. 553, 250 
U.S. 400, 419, 63 L.Ed. 1058. 

JIl.—Kenna v. Calumet, H. & S. E. 
R. Co., 206 111. App. 17, affirmed 
120 N.E. 259, 284 111. 301. 

39 C.J. p 263 note 67. 

Eegulation of employment of: 
Minors generally see Infants § 12. 
Women generally see supra § 16. 
^tnte held luappUca.hle 
Where employee was drowned 
when small boat, allegedly built to 
accommodate not over three people, 
sank while being used to transport 
live grown men across river, in death 
action against employer» federal stat¬ 
ute making regulations regarding 
Ufe-saving appliances was inappli¬ 


cable.—Tucker v. Holly Hili Lumber 
Co., 20 S.E.2d 704, 200 S.C. 259. 

26. TJ.S.—^Arizona Copper Co. v. 
Hammer, Ariz., 39 S.Ct, 653, 250 U. 
S, 400, 63 L.Ed. 1058. 

39 C.J. p 263 note 68. 

27. Ind.—Emerson Brantingham Co. 
V. Growe, 133 N.E. 919, 191 Ind. 
564. 

39 C.J. p 263 note 80. 

Safe place statutes make no dis- 
tinction between an employee and 
a frequenter, and language is man- 
datory.—Sweitzer v. Pox, 276 N.W. 
646, 226 Wis, 26. 

28. N.C.—Robinson v. Melville Mfg. 
Co., 81 S.E. 681, 165 N.C. 495, 62 
L.R.A.,N.S., 385. 

39 C.J, P 263 note 81. 

29. Ind.—J. Wooley Coal Co. v. Te- 
vault. 118 N.E. 921, 119 N.E. 485, 
187 Ind.171—^Kokomo Brass Works 
V. Boran, 105 N.E. 167, 69 Ind. 
App. 583. 


30. U.S.—The Osceola. W'is., 23 S. 
Ct. 483, 189 TJ.S. 158, 47 L.Ed. 760 
—Tropical Pruit SS. Co. v. Towle, 
La., 222 P. 867, 138 C.C.A. 293. 

56 C.J. p 1087 note 99. 

3X- 111.—The Norway v. Jensen, 52 
111. 373. 

32. Pa.—Gardner v. Pittsburgh Clay 
Poc Co., Com.Pl., 87 Pittsb.Leg.J. 
30. 

Tex.—San Antonio, etc., R. Co. v. 
Keller, 32 S.W. 847, 11 Tex.Civ. 
App. 569. 

39 C.J. p 263 note 83. 
ijaw eularglng rights of zallroad 
employees held repealed 
Va.—^Farmers’ Adm*x v. Chesapeake 
& 0. Ry. Co., 131 S.E. 334, 144 Va, 
66 . 

33. 111,—^W'ells V. Lumaghl Coal 
Co., 183 111.App. 404—Layher v. 
Chicago-Sandoval Coal Co., 179 
Ill-App. 476. 
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1). State Employers* Liability Acts 

The empIoyer's liabillty fop an injury to an employee 
may be governed by employers' liabillty acts which have 
been adopted in some States, and which are usually up- 
held and liberally oonstrued; but in the absence of ex- 
press provision such statutes do not prevent the malnte- 
nance of a common-Iaw action. 

The liabillty of an employer for injuries to his 
employee may be governed by employers' liability 
acts which have been adopted in some States,the 
purpose of which is to extend the rights of the em- 
ployees and to limit the defenses previously accord- 
ed to employers.35 Such statutes have, as a rule,^® 
although not without exception,^? been held consti- 
tutional. They are liberally construed to effectuate 
their purposes,3S but cannot be given a meaning 


plainly repugnant to their terms^^ or be held to im- 
pose Wdens not contemplated and not fairly within 
their provisions.^0 They have operation only in the 
territory over which the legislature making them has 
authority.'^^ 

Negligence on the part of the master is ordina- 
rily,42 although not uniformly,^^ requisite to sustain 
an action under such statutes. Where the statute, 
as respects negligence, does not define the duties of 
an employer to his employees, the common-law of 
master and servant must be considered in connection 
therewith.'^^ 

Plaintiff must show that he comes within the stat- 
utory provisions,^^ and, as discussed infra § 175, the 
relationship of employer and employee must exist. 


84. Cal.—Robinet v. Hawk, 252 P. 
1045, 200 Cal. 26|. 

35. Idaho.—Sumey v. Cralgr Moun- 
tain Lumber Co., 152 P. 181, 27 
Idaho '721—Chiara v. Stewart Min. 
Co., 135 P. 245, 24 Idaho 473. 

Protectlon and safagnaordin^ of em- 
ployees 

The purpose of the Employers’ Lia¬ 
bility Act is to protect and safe- 
guard employees engaged in certain 
kinds of work embraced within the 
act which involve a risk or danger. 
N.C.—Jones v. Atlantic Coast Line 
R. Co., 139 S.E. 242, 194, N.C. 227. 
Or.—Jylha v. Chamberlain, 121 P.2d 
928, 168 Or. 171. 

36. 17. S.—Twohy Bros. Co. v. Ken- 

nedy, C.C.A.Ariz., 295 P. 4i62, error 
dismissed 44 S.Ct. 636, 265 U.S. 
675, 68 L.Ed. 1187—Mallatt ' v. 

Ostrander Ry. & Timber Co., D.C. 
Or., 46 F.Supp. 250. 

Ariz.—^Arizona Eastern R. Co. v. 
Matthews, 180 P. 159, 20 Ariz. 282, j 
7 A.L.R. 1149. 

Ark.—Standard Pipe Line Co. v. 
Burnett, 66 S.W,2d 637, 188 Ark. 
491, certiorari denied 54 S.Ct. 857, 
292 U.S. 649, 78 L.Ed. 1499. 

Ky.—Louisville & N. R. Co. v. Clark, 
277 S.W. 272, 211 Ky. 315. 

Keb.—United States Pidelity & 
Guaranty Co. v. Wickline, 170 N. 
W, 193, 103 Neb. 21, 6 A.L.R. 1267. 
39 C.J. p 263 note 86. 

37. La.—Mason v. New Orleans 
Terminal Co., 79 So. 26, 143 La. 
616. 

39 C.J. p 264 note 87. 

33. U.S.—Smith v. Shevlin-Hixon 
Co.. C.C.A.Or., 157 F.2d 51—Man- 
chesteh St. Ry. Co. v. Barrett, C. 
C.A.N.H., 265 F. 557. 

Mont.—Palmer v. Great Northern 
Ry. Co., 170 P,2d 768. 

Nev,—^Ex parte Douglass, 295 P. 447, 
53 Nev. 188. 

N.Hi—Lizotte v. Nashua Mfg. Co., 
100 A. 767, 78 N.H. 354—Martel 


V. White Mills, 111 A. 237, 79 N.H. 
439. 

Ohio.—Baltimore & O. R. Co. v. Mc- 
Teer, 9 N.E.2d 627, 55 Ohio App. 
217. 

Or.—McCauley v. The Willamette, 
215 P. 892, 109 Or. 131. 

39 C.J. p 264 note 88. 

Employment inclnded 
Provision of employers* liability 
act that generally all owners and 
other persons having charge of, or 
responsibility for, any work involv- 
ing a risk or danger to employees 
or the public shall use every device, 
care and precaution that is practica- 
ble for protection and safety of life 
and limb, applies only to employ- 
ments that are inherently dangerous. 
—Barker v. Portland Traction Co., 
Or.. 173 P.2d 288—39 C.J. p 264 note 
88 [h]. 

Engine and car held traln within 
statute 

Mass.—Shea v. New York, N. H. «& 
H. R. Co., 53 N.E. 396, 173 Mass. 
177. 

Oonstruotion of word “oondltion” as 
used in statute 

Ala.—Jones v. Tennessee Coal & R. 

Co.. 50 So. 1017, 163 Ala. 266. 

12 C.J. p 399 note 86 [c]. 

39. N.H.—Lizotte v. Nashua Mfg. 
Co., 100 A. 757, 78 N.H. 354. 

40. Wis.—Schuster v. Bridgeman, 
275 N.W. 440, '226 Wis. 547. 

41. U.S.—^Ford, Bacon & Davis v. 
Volentine, C.C.A.Miss., 64 P.2d 800. 

42. U.S.—Lang v. U. S. Reduction 
Co., C.C.A.Ind., 110 F.2d 441— 
Great Northern Ry. Co. v. Nelson, 
C.C.A.Minn., 90 P.2d 84—Mallatt 
V. Ostrander' Ry. & Timber Co., D. 
G.Or., 46 F.Supp. 260. 

39 C.J. p 264 note 89. 

Breach of duty 

Liability under employers’ liabil¬ 
ity act cannot be predicated on 
mere fact that work involved risk 
or danger; breach of duty on part 
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of employer must be shown.—Fer- 
retti V. Southern Pac. Co., 67 P.2d 
1280, 164 Or. 97. 

Excuse 

A court may reduce a statutory 
penalty exacted by the state for the 
failure of a violator to appreciate 
his obligation to the commonwealth 
but there is no authority for excus- 
ing an employer for his failure to 
comply with legal reQUirements for 
the care of his employees.—^Hicks v. 
Ocean Shore R. R., 117 P.2d 850, IS 
Cal.2d 773. 

43. Ariz.—Grasty v. Sabin, 259 P. 
1049, 32 Ariz. 463. 

39 C.J. p 264 note 90. 

44. U.S.—Aqua System v. Koda- 
koski, C.C.A.Canal Zone, 88 P.2d 
395. 

45. Ky.—Louisville & N. R, Co. v. 
Clark, 277 S.W. 272, 211 Ky. 315. 

N.T.—Graham v. Laughlin, 283 N.Y. 

S. 218, 246 App.Div. 652. 

Or.—Jylha v. Chamberlain, 121 P.2d 
928, 168 Or. 171. 

39 C.J. p 264 note 91. 

Hazardous employments 

(1) Where the statute relates to 
hazardous occupations, if employee 
is engaged in occupation classified as 
hazardous, employer is liable for any 
accident, resulting from one of con- 
ditions of occupation, even though 
such condition was not one which 
induced legislature to classify occu¬ 
pation as hazardous.—Tarbell v. 
Rivera, 261 P. '553, 31 Ariz. 214— 
Phoenix Tempe Stone Co. v. Jen- 
kins, 237 P. 194, 28 Ariz, 291. 

(2) The injury need not necessar- 
ily have been caused by reason of 
risk or danger inherent in the occu¬ 
pation, but may have aris en from the 
manner in which the business is 
carried on.—Tarbell v. Rivera, supra 
—^Phoenix-Tempe Stone Co. v. Jen- 
kins, supra—-Consolidated Arizona 
Smelting Co. v. Egich, 199 P. 132, 
22 Ariz. 543. 

(3*) Under some statutes the act 
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The employers’ liability acts have been held to 
give a new cause of action for injury to a servant,^® 
but they do not take away from an employee any 
cause o£ action which he had at common and 

unless they expressly so provide they do not prevent 
the maintenance of a common-law action, although 
the negligence giving rise to it may be included in 
that defined by them,^8 where a common-law 
action is so brought, the common law Controls as to 
the rights of the parties.^9 Where a particular injury 
does not fall within the provisions of an employers* 
liability act, the liability of defendant is to be de- 
termined under the common law and statutes of 
the state other than such act.^^ 

Where an employee claimed compensation under 
the statute, the employer may settle ali claims by 
having his insurance carrier pay for a release not- 
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withstanding there was no liability under the stat- 
ute.51 

c. Federal Employers’ Liability Act 

(1) In general 

(2) Federal or state law as controlHng 
(1) In General 

The Federal Employers' Liability Act, which was 
passed to eniarge the rights of employees to recover 
against railroad companies when engaged in Interstate 
commerce, Is constltutional and is to be liberally con- 
strued; but It does not make the railroad an insurer 
nor does it authorize a recovery in the absence of negli- 
gence. 

The Federal Employers’ Liability Act of 1908, 45 
U.S.C.A. §§ 51-59, applicable to common carriers 
by railroad,®^ which was passed to eniarge the rights 
of employees to recover against railroad companies 
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applies only to eiiiployments in- 
volving a risk of danger, and which 
are inherently dangerous, whether 
due to, or caused hy, machinery or 
otherwise, and comprehends hazard- 
ous occupations in general, speciflc- 
ally enumerated or otherwise. 

U.S.—Union Oil Co. of California v. 

Hunt, C.C.A.Or., 111 F.2d 269. 

Or.—Freeman v. Wentworth & Irwin, 

7 P.2d 796, 139 Or. 1. 

(4) The husiness of operating 
Service and gasoline filling station 
and the employment of a station at¬ 
tendant were not within such act.—• 
Union Oil Co. of California v. Hunt, 
supra. 

(5) Employer operating logging 
camp engaged in "hazardous occupa- 
tion” within act.—Brady v. Oregon 
Lumber Co., 243 P. 96, 117 Or. 188, 
45 A.L.R. 812, rehearing denied 245 
P. 732, 118 Or. 15, 45 A.L.R. 812. 

(6) Master was held not liable 
under hazardous employment stat¬ 
ute for injury to mine employee per- 
forming nonhazardous work with 
which hazardous feature of blasting 
had no causal connection.—Cummer 
Lumber Co. v. Silas, 125 So. 372, 98 
Fla. 1158. 

Character of servies 

(1) Whether employers' liability 
act applies to employee depends on 
character of Service as determined 
hy employment contract, not work 
he was doing when injured.—Fitz- 
.gerald v. Oregon-Washington R. & 
Nav. Co., 16 P.2d 27, 141 Or. 1. 

(2) Employee need not be active- 
ly engaged in his work to be within 
protection of act.—Fitzgerald v. Ore¬ 
gon-Washington R. & Nav. Co.,( 
supra. 

■Mannal or mecbaiileal labor 

A local bili clerk for a railroad 
is not engaged in “manual or me- 
^hanical labor” within employers* 


liability act, although occasionally 
at other times than when injured he 
did manual labor in loading and un- 
loading live stock and freight, ‘*me- 
chanical labor” being skilled labor 
employed in making and repairing 
tools and instruments, and ‘‘manu¬ 
al labor,” under such paragraph, 
meaning actual physical contact with 
the dangerous instruments.—^Arizona 
Eastern R. Co. v. Matthews, 180 P. 
159, 20 Ariz. 282, 7 A.L.R. 1149, 
Work directly contribnting to opera^. 
tlon of railroad 

<1) State railroad employers' lia¬ 
bility act was construed to cover 
injuries to railroad employees while 
engaged in any part of work con- 
nected with, and necessarily and di¬ 
rectly contributing to, operation of 
railroad or handling or movement of 
any train, engine or car over it.— 
Palmer v. Great Northern Ry. Co., 
Mont, 170 P.2d 768. 

(2) The employment of sweeper 
or laborer in and about railway 
company’s shops, where its engines 
were taken down, repaired and gen- 
erally overhauled, was work done 
by him necessarily and directly con- 
tributed to operation of railroad.— 
Palmer v. Great Northern Ry. Co., 
supra. 

Word “works” in employers' lia¬ 
bility act means employer's entire 
piant, including ali realty, buildings, 
and machinery used in particular 
business.—Fitzgerald v. Oregon- 
Washington R. & Nav. Co., 16 P.2d 
27, 141 Or. 1. 

46. N.Y.—Uss V. Crane Co., 123 N. 
Y.S. 94, 138 App.Div. 256—Lass 
V. Volk Housewrecking Co., 129 
N.Y.S. 160, 72 Misc. 62. 

Statutory or common law remedy 
generally see infra § 482. 

Vested right 

PlaintifC employ4’s right to com- 
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pensation under employers' liability 
act for injuries was a vested right, 
which could not be taken away by 
repeal of such act, which cohstituted 
a part of plaintifTs contract with her 
employer.-r-Beynolds v. B. Clemens 
Horst Co., 170 P. 1082, 35 Cal.App. 
711. 

47. Mass.—Dumas v. Meyer, 5 N. 
B.2d 14, 296 Mass. 57. 

48. Mass.—Dumas v. Meyer, supra. 
39 C.J. p 265 note 96. 

49. N.Y.—Davenport v. Oceanic 
Amusement Co., 116 N.Y.S. 609, 
132 App.Div. 368. 

39 C.J. p 265 note 97. 

50* Fla.—Cummer Lumber Oo. v. 

Silas, 125 So. 372, 98 Fla. 1158. 

! 39 C.J. p 265 note 98. 

61. Tex.—Lawson v. Daniel Ripley 
& Co., Civ.App., 300 S-W". 102. 

52. Md.—Rexroad v. Western Mary- 
land Ry. Co., 160 A. 730, 162 Md. 
566. 

Wash.—Reynolds v, Addison Miller 
Co., 255 P. 110, 143 Wash. 271. 

39 C.J. p 265 note 3. 

The expressiou “hy railroad” is 
but descriptive of the kind of com¬ 
mon carrier to which act renates, 
distinguishing railroads from other 
kinds of common carriers to which 
act does not extend, and it was not 
intended to deflne the' kinds of in- 
strumentalities used on which rail¬ 
roads' liability for negligence should 
exist or by which it should be lim- 
ited.—Hamarstrom v. Missouri-Kan- 
sas-Texas R. Co., 116 S.W.2d 280, 
286, 233 Mo.App. 1103, certiorari 

quashed State ex rei. Missouri-Kan- 
sas-Texas R. Co. v. Shain, 124 S.W. 
2d 1141, 343 Mo. 961, certiorari de¬ 
nied Missouri-Kansas-Texas R, R. v. 
Hamarstrom, 59 S.Ct. 1032, 307 U.S. 
636. 83 L.Bd. 1518. 

Employee of carrier engaged In 
interstate commerce cannot be made 
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when engaged in interstate commerce,®^ is consti¬ 
tutionali^ and, as discussed in Commerce § 78 e (4) 
(a), supersedes, where the railroad and employee 
are engaged in interstate commerce, the laws of the 
several States in so far as they cover the same field. 
This statute is not a compensation act^i and there 
is a very ciear distinction between it and ordinary 
workmen’s compensation laws.i® The act declares 


two distinet and independent liabilities resting on the 
common foundation of a wrongful injury it is not 
restricted to cases where death has occurred, but ap- 
plies as well to those who are injured but who are 
not killed^is While held not to create a new cause 
of action,i^ the act modifies common-law rules as 
to certain defenses.®^ 

While the court cannot extend the law beyond its 


liable individually in an action i 
brought under the Federal Employ- 
ers' Liability Act. 

U.S.—Kelly v. Chesapeake & O. Ry. 

Co., D.C.Ky., 201 P. 602. 

Ind.—^New York Cent. R. Co. v. Ver- 
pleatse» 59 N.E.2d 916, rehearing 
denied 60 N.E.2d 784. 

Terminal company 

A terminal company engagred in 
furnishing terminal facilities and 
Services which in their relation to 
the Public demonstrate their nature 
as a common calling is a common 
carrier within the Federal Employ- 
ers* Liability Act.—Fort Street Un¬ 
ion Depot Co. V. Hillen, C.C.A.Mich., 
119 P.2d 307, certiorari denied 62 
S.Ct. 82, 314 U.S. 642, 86 L.Ed. 515. 

ICotor carriers 

The Federal Employers’ Liability 
Act does not apply to motor carriers. 
—Brannan v. Rickenbacher Trans¬ 
portation, D.C.Pa., 43 P.Supp. 893. 

Sffect of private contract 
Where a railroad company under 
a contract to act “solely as a bridge 
carrier in a private capaclty” agreed 
to furnish transportation facilities 
and employees to a company engaged 
in freight forwarding, the contract 
could not afCect the legal rights of 
those not parties to it or abrogate 
rights of railroad's employees to 
compensation under Federal Em¬ 
ployers' Liability Act for injuries 
received in performing Services for 
freight forwarder.—Sherman v. 
Southern Fac. Co., 93 P.2d 812, 34 
Cal.App.2d 490, certiorari denied 
Southern Pac. Co. v. , Sherman, 60 
S.Ct. 610, 309 U.S. 669, 84 L.Ed. 1015. 

53. S.C.—Powe V. Atlantic Coast 
Line R. Co., 159 S.E. 473, 161 S.C. 
122, reversed on other grounds At¬ 
lantic Coast Line R. Co. v. Powe, 
51 S.Ct. 498, 283 U.S. 401, 75 L.Ed. 
1142. 

39 C.J. p 907 note 83 [al. 

Modlfication of coxkmioii.la.w barxiers 

One of main purposes of act was 
to modify the common-law barriers 
against recovery by an employee in 
a suit against his employer predi- 
cated on industrial accident.—Termi¬ 
nal R. Ass'n of St. Louis v. Schorb. 
-C.aA.Mo., 151 F.2d 361, ,certiorari 
denied \ 66 .S.Ct. 470, 326 U.S. 786, 90 
L.Ed. 477. 


54. Tenn.—Southern R. Co. v. How- 
ard, 1 Tenn.Civ.A. 599. 

12 C.J. p 70 note 29. 

As valid exercise of power of con- 
gress to regulate commerce see 
Commerce § 78 e (4) (a), 

The 1933 a3ZLerLdmen.t, providing 
that carri€r's employee, any part of 
whose duties are in furtherance of 
interstate commerce, shall be con- 
sidered as employed in such com¬ 
merce, is not unconstitutional.— 
Taylor v. Lumaghi Coal Co., 181 S. 
W.2d 536, 352 Mo. 1212. 

Act of 1906 

(1) As discussed in Commerce § 
78 e (4) (a), the prior act of 1906 
was held unconstitutional as far as 
it amounted to a regulation of intra- 
state, as well as of interstate, com¬ 
merce. 

(2) It was, however, held valid as 
far* as it related to the District of 
Columbia and the territories.—EI 
Paso & Northeastem R. Co. v. Gutl- 
errez, Tex., 30 S.Ct. 21, 245 U.S. 87, 
54 L.Ed. 106—39 C.J. p 265 notes 11, 
12 . 

(3) It applied to injuries to em¬ 
ployees of carriers within the terri¬ 
tories, although such carriers were 
engaged in interstate commerce.— 
Walsh V. Alaska S. S. Co., 172 P. 
269, 101 Wash. 295. 

55. Cal.—Perrett v. Southern Pac. 
Co., 165 P.2d 751, 73 Cal.App.2d 30. 

56. U.S.—Pratt v. Louisiana & Ar- 
kansas Ry. Co., D.C.La., 51 F.Supp. 
737. 

Employers* liability acts distin- 
guished from workinen's compen¬ 
sation acts see the C.J.S. title 
Workmen’s Compensation Acts § 
3, also 71 C.J. p 228 note 49. 

57. U.S.—Garrett v. Louisville & N. 
R. Co., Tenn., 35 S.Ct. 32, 235 U.S. 
308, 59 L.Ed. 242. 

Tex.—Corpus Juris cited ia Galves- 
ton, H. & S. A. Ry. Co. v. Wells, 
-50 S.W.2d 247, 250, 121 Tex. 310. 
Liability ia toxt, aot coatract 
Federal Employers* Liability Act 
creates liability based on tort and 
not on contract—^Willey v. Alaska 
Packers* Ass*n, D.C.Cal., 9 P.2d 937, 
afSrmed, C.C.A., 18 F.2d 8. 

38. U.S.—Garrett v. Louisville & N. 

R. Co., Tenn.. 85 S.Ct 32, 235 U.S. 
i 308. 69 L.Bd. 242. 
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Utah.—^Pogg V. Oregon Short Line R. 

Co., 1 P.2d 954, 78 Utah 105. 
Personal representative as proper 
party to sue under statute where 
action is for death see Death 9 
58 a. 

Who are beneficiaries in action under 
statute for death see Death §§ 33- 
37. 

59. Ala.—Seaboard Air Line Ry. Co, 

V. Latham, 127 So. 679, 23 AIa.App. 
490. 

N.C.—Cole V. Seaboard Air Line Ry. 
Co.. 154 S.E. 682, 199 N.C. 389, cer¬ 
tiorari denied Seaboard Air Line 
Ry. Co. V. Cole, 51 S.Ct 182. 283 
U.S. 898, 75 L.Ed. 791. 

Tex.—Cforpus Juris cited ia Galves- 
ton, H. & S. A. Ry. Co. v. Wells, 
50 S.W.2d 247, 250. 121 Tex. 310, 
39 C.J. p 266 note 17. 

New right or liability 

(1) It has been said that the act 
establishes a new right of action, 
unknown to the common law.—Bell 
V. Wabash Ry. Co., C.C.AMo., '58 F, 
2d 569. 

(2) “The Federal Employers* Lia¬ 
bility Act creates liability.*’—^Atlan¬ 
tic Coast Line R. Co. v. Moore, 186 
So. 210, 217, 135 Fla. 485. 

(3) The act creates a liability 
where none existed theretofore.— 
Omin V. Baltimore & O. S, W. R. Co., 
8 Ohio App. 161. 

(4) Right of action given by Act 
does not arise out of any state law 
but arises from the act of congress. 
—Mathewes v. Port Utilities Com- 
mission of Charleston, D.C.S.C., 32 
P.2d 913. 

60. U.S,— Corpus Juris cited iu 

Pratt V. Louisiana & Arkansas Ry. 
Co., D.C.La., 51 P.Supp. 737. 738. 
Mont.—^Burnett v. Northern Pac. Ry. 

Co., 124 P.2d 307, 113 Mont. 253. 
Neb.—^Hensley v. Chicago, -St P., M. 
& O. Ry. Co., 226 N.W. 421, 118 
Neb. 690. 

Ohio.—Omin v. Baltimore & O. S. 

W. R. Co., 8 Ohio App. 161. 

39 C.J. p 266 note 17. 

Federal Employers’ Liability Act as 
modifying or limiting defense 
of: 

Assumption of risk see infra § 359. 
Contributory negligence see infra 
§ 425. 

Negligence of fellow .servants see 
1 infra §| 346-855. 
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56 C.J.S. 

provisions®^ but must act on the law as stated, and 
not on the ideals of sympathetic justice,®^ the act, 
being remedial,®^ is to be liberally construed and 
applied to advance the remedy proposed;®^ but, as 
discussed infra § 175, it applies only when the rela- 
tion of master and servant exists and where plain- 
tiff at the time of the injury was engaged in the 
actual work of the master.^^ The rights of the par¬ 
ties are controlled by the law as it existed at the 


date of the injury.®® The fact that plaintifFs at- 
torney was guilty of unethical conduct in proc4ir- 
ing his contract of retainer does not affect the le- 
gal right of plaintiff to bring the action.®^ 

Negligcnce as basis of liability. A railroad is 
not an insurer under the Federal Employers' Lia¬ 
bility Act of the safety of its employeesthe act 
does not authorize a recovery in the absence of neg- 
ligence®9 and there can be no negligence on the part 


61. Tex.—Rogers v. Fort Worth & 
D. C. Ry. Co., Civ.App., 91 S.W.2d 
458, error refused. 

62. U.S.—Raudenbush v. Baltimore 
& O. R. R., D.C.Pa., 63 P.Supp. 329. 

63. U.S.—Sherman v. Pere Mar- 
quette Ry. Co., D.C.Ill., 62 F.Supp. 
590. 

K.C.—^CorpxLS Juris quoted ia Bourne 
V. Southern Ry. Co., 33 S.E.2d 239, 
241, 225 N.C. 43. 

39 C.J. p 266 note 21. 

64. U.S.—Jamison v. Encarnacion, 
N.T.. 50 S.Ct. 446, 281 U.S. 636, 74 
Li.Ed. 1082—Lukon v. Pennsyl- 
vania R. Co., C.C.A.Pa., 131 F.2d 
327—Bocook v. Louisville & N. 
R. Co., D.C.Ky., 67 F.Supp. 154— 
Raudenbush v. Baltimore & O. R. 
R., D.C.Pa., 63 F.Supp. 32*9—Hoep- 
fner v. Northern Pac. Ry. Co., D.C. 
Mont., 61 F.Supp. 819. 

Mo.—Allen v. Ross, 292 S.W. 732, 
reversed on other grounds 48 S. 
Ct. 216, 276 U.S. 166, 72 L.Ed. 513, 
conformed to Allen v. Toledo St. 
Louis & Western Ry. Co., 12 S.W. 
2d 1116—Aeby v. Missouri Pac. 
R. Co., 285 S.W. 965, 313 Mo. 492, 
reversed on other grounds 48 S.Ct. 
177, 275 U.S. 426, 72 L.Ed. 351, 
mandate conformed to Aeby v. 

• Missouri Pac, R. Co., 6 S.W.2d 1115. 
N.C. — Corpus Juris quoted ia Bourne 
V. Southern Ry. Co., 33 S.E.2d 239, 
241. -225 N.C. 43. 

Tenn.—Louisville & N. R. Co. v. 

Jackson, 3 Tenn.App. 463. 

Tex.— 'Corpus Juris clted in Galves- 
ton, H. & S. A. Ry. Co. v. Wells, 
60 S.W.2d 247, 250, 121 Tex. 310— 
Rogers v. Fort Worth & D. C. Ry. 
Co., Civ.App., 91 S.W.2d 458, error 
dismissed. 

39 C.J. p 266 note 21. 

Ameadxueat of statute 

(1) Amendment extending scope 
of act must be liberally construed. 
U.S.—Ermin v. Pennsylvania R. Co., 

D.C.N.T., 36 P.Supp. 936. 

Md.—Albright v. Pennsylvania R. 
Co., 37 A.2d 870, 183 Md. 421, cer¬ 
tiorari denied 65 S.Ct. 72, 323 U.S. 
735, 89 L.Ed. 689. 

(2) The purpose of the 1939 
amendment was to broadqn the field 
in which the federal remedy is ap- 
plicable. 

Cal.—Copley v. Industrial Accident 
Commission, 120 P.2d 879, 19 Cal. 

56C.J.S.-54 


2d 287, certiorari denied 62 S.Ct.' 
1108, 316 U.S. 678, 86 L.Ed. 1752. 
Tenn.—Louisville & N. R. Co. v. 
Potts, 158 S.W.2d 729, 178 Tenn. 
425. 

(3) But amendment could not be 
construed on theory that purpose of 
amendment was to bring ali cases 
of injuries to railroad employees 
within the act, and that amending 
act was retrospective.—Painter v. 
Baltimore & O. R. Co., 13 A.2d 396, 
339 Pa. 271, certiorari denied 61 S. 
Ct. 62, 311 U.S. 683, 85 L.Ed. 441. 
Oontractual eremptioa frora liability' 
Federal Employers' Liability Act § 
5, 45 U.S.C.A. § 55, providing that 
any contract, the purpose or intent 
of which is to enable any common 
carrier to exempt itself from any lia¬ 
bility created by the act,' shall be to 
that extent void, applies to ali sec- 
tions of the act and not merely to 
the first section, which has to do 
with the general liability of em- 
ployers.—Fleming v. Husted, D.C. 
lowa, 68 P.Supp. 900. 

^^Casuals” uot iucluded 
N.J.—Stiedler v. Pennsylvania R. Co., 
109 A. 512, 94 N.J.Law 197, certio¬ 
rari denied Pennsylvania R. Co. v. 
Stredler, 40 S.Ct. 485, 253 U.S. 489, 
64 L.Ed. 1027. 

65. Tex.—'Oor 3 ?us Juris cited ia 
Galveston, H. & S. A. Ry, Co. v. 
Wells, 50 S.W.2d 247, 250, 121 
Tex. 310. 

W.Va.—Grifnn v. Baltimore & O. R. 

Co., 126 S.E. 571, 98 W.Va. 168. 

39 C.J. p 266 note 23. 

Commencement, suspension, or ter- 
mination of relation see infra § 
180. 

Scope of employment in general see 
infra § 181. 

68. U.S.—Sassaman v. Pennsylvania 
R. Co„ C.C.A.N.J., 144 P.2d 950. 

Tex.—Wichita Falis & S. R. Co. v. 
Lindley, Civ.App., 143 S.W.2d 428, 
error dismissed, judgment correct. 
Ameudmeut of statute had no ap- 
plication in action involving acci¬ 
dent which occurred prior to enact- 
ment of the amendment.—Guerier- 
ro V. Reading Co., 29 A.2d 510, 346 
Pa. 187. 

67. Minn.—^Winders. v. Illinois Cent. 

R. Co., 223 N.W: 291, 177 Minn. 1, 
l reargument denied 226 N.W. 213. 
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68. U.S.—Eliis V. Union Pac. R. Co., 
Neb., 67 S.Ct. 598, 329 U.S. 649, 
91 L.Ed. 572—Wolfe v. Henwood, 
C.C.A.Ark., 162 P.2d 998—Chicago, 
St. P., M. & O. R. Co. V. Arnold, 
C.C.A.Minn., 160 P.2d 1002—Mc- 
Givern v. Northern Pac. Ry. Co., 
C.C.A.Minn., 132 P.2d 213—Kurn v. 
Stanfield, C.CJ^.Mo., 111 P.2d 469 
—Pennsylvania R. Co. v. Ham- 
mond, C.C.A.N.Y., 7 F.2d 1010— 
Raudenbush v. Baltimore & O. R. 

R. , D.C.Pa., 63 P.Supp. 3-29. 

Ga.—Southern Ry. Co. v. Bradshaw, 
37 S.E.2d 150, 73 Ga.App. 438. 
N.H.—Dade v. Boston & M. R. R., 
30 A.2d 485, 92 N.H. 294—Sweeney 
V. Boston & M. R., 174 A. 676, 175 
A. 243, 87 N.H. 90. 

N.C.—Southwell v. Atlantic Coast 
Line R. Co., 131 S.E. 670, 191 N.C. 
153, reversed on other grounds 48 

S. Ct. 25, 275 U.S. 64, 72 L.Ed. 157. 
Ohio.—Bevan v. New York, C. & St. 

L. R. Co., 6 N.E.2d 982, 132 Ohio 
St. 245, certiorari denied 67 S.Ct. 
924, 301 U.S. 695, 81 L.Ed. 1351. 
Or.—^Waller v. Northern Pac. Ter- 
minal Co. of Or., 166 P.2d 488, 178 
Or. 274, certiorari denied 67 S.Ct. 

: 45, 329 U.S. 742, 91 L.Ed. 640— 

I McPherson v. Oregon Trunk Ry., 
102 P.2d 726, 165 Or. 1. 

Utah.—Lasagna v. McCarthy, 117 P. 
2d 724. 

Vt.—Bailey v. Central Vermont Ry., 
28 A.2d 639, 113 Vt. 8, reversed 
on other grounds 63 S.Ct. 1062, 
319 U.S. 350, 87 L.Ed. 1444, oon- 
formed to 35 A.2d 365, 113 Vt. 433. 
Va.—Beamer v. Virginian Ry. Co., 
26 S.E.2d 43, 181 Va. 650, certio¬ 
rari denied 64 S.Ct. 486, 321 U.S. 
763, 88 L.Ed. 1060. 

39 C.J. p 266 note 24 Ca], p 320 note 
25 [d], p 379 note 20. 

Employer as not insurer of safety 
of employee generally see supra § 
171. 

69. U.S.—^Ellis v. Union Pac. R. Co., 
Neb., 67 S.Ct. 598, 329 U.S. 649, 91 
L.Ed. 572—Brady v. Southern Ry. 
Co., N.C., 64 S.Ct. 232, 320 U.S. 
476, 88 L.Ed. 239, certiorari denied 
63 S.Ct. 995, 318 U.S. 792, 87 L.Bd. 
1158—Tiller v. Atlantic Coast Line 
R. Co., Va., 63 S.Ct. 4i4, 318 U.S. 
64, 87 L.Ed. 610, 143 A.L.R. 967— 
Atchison T. & S. F., Ry. Co. v. 
Sa3Con,-Tex., 52 S.Ctr 229, 284 U.S. 
458, 76 L.Ed. 397, conformed to 
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of the employees of the carrier unless they fail to ] discharge some duty which they owe to the injured 


Saxon V. Atchison T. & S. F. Ry. 

• Co., Tex.Com.App., 50 S.W.2d 1095 
—Jamison v. Bncarnacion, N.T., 50 
S.Ct. 440, 281 U.S. 635, 74 L.Bd. 
1082—Chesapeake & O. R. Co. v. 
Stapleton, Ky.. 49 S.Ct. 442, 279 U. 
S. 587, 7.3 L.Ed. 861—Toledo, St. L. 
& W. R. Co. V. Allen, Mo., 48 S.Ct. 
215, 2'76 U.S. 165, 72 L.Ed. 613, con- 
^oj*nied to Allen v. Toledo, St. 
Louis & Western Ry. Co., 12 S.W. 
2d 1116—^Missouri Pac. R. Co. v. 
AelDy, Mo., 48 S.Ct. 177, 275 U.S. 
426, 72 L.Ed. 351, mandate con- 
formed to Aeby v. Missouri Pac. 

R. Co., 6 S.W.2d 1115—Chicago M. 

& St. P. Ry. Co. V. Coogan, Minn., 
46 S.Ct. 564, 271 U.S. 472, 70 L.Ed. 
1041—New Orleans & N. E. R. Co. 
V. Harris, Miss., 38 S.Ct. 535, 247 
■JJ.S. 367, 62 L.Ed. 1167—Hutchins 
,v. Akron, C. & Y. R. Co., C.C.A. 
.Ohio, 162 P.2d 189—Sheaf v. Min- 
neapolis, St P. & S. S. M. R. Co., 
.C.C.A.N.D., 162 P.2d 110—Union 

Pac. R. Co. V. De Vaney, C.C.A. 
Cal., 162 F.2d 24—Zumwalt v. 
.Gardner, C.C.A.Mo., 160 F.2d 298 
—Roberts v. United Pisheries Ves- 
sels Co., C.C.A.Mass., 141 P.2d 288, 
certiorari denied 65 S.Ct 81, 323 

U. S. 753, 89 L.Ed. 603—Ramsouer 
.V. Midland Valley R. Co., C.C.A. 
Ark., 135 P.2d 101—Pitcairn v. 
Perry, C.C.A.Mo., 122 F.2d 881, cer¬ 
tiorari denied 62 S.Ct 414, 314 U. 

S. 697, 86 L.Ed. 567—Chesapeake 
,& O. Ry. Co. y. Rich, C.C.A.Ohio, 
81 P.2d 584, certiorari denied 56 
,S.Ct 955, 298 U.S. 684, 80 L.Ed. 
1404—Chicago, B. & Q. R. Co. v. 
■Kelley, C.C.A.Neb., 74 P.2d 80— 
•Northern Pac. R. Co. v. Berven, C. 
C.A.Wash., 73 F.2d 687—Jacobson 

V. Chicago, M., St. P. & P. R. Co., 

|C.C.A.Minn., 66 P.2d 688—Kansas 
City Southern Ry. Co. v. Williford, 
€.G.A.?:.a., 65 P.2d 223, certiorari 
denied Vviiiifnrd v. Kansas City 
Southern Ry. Co., 54 S.Ct 87, 290 
U.S. 666, 78 L.Ed. 576—New York, 
C. & St L. R. Co. V. Boulden, C. 
C.A.Ind., 63 P.2d 917, certiorari 
denied 53 S.Ct 785, 289 U.S. 753, 
77 L.Ed. 1498—Norfolk & W. Ry. 
Co. V. Collingsworth, C.C.A-Ohio, 
32 P.2d 561—In re Southern Pac. 
Co., D.C.N.T., 30 P.2d 723, affirmed, 
C.C.A., 30 P.2d 725—Philadelphia 
& R. Ry. Co. V. Thirouin, C.C.A. 
N.J., 9 P.2d 856, followed in 

Szczepanski v. Pennsylvania R. 
Co., 36 F.2d 1022—Eckenrode v. 
Pennsylvania R. Co., D,C.Pa., 71 
F.Supp. 764—Raudenbush v. Bal- 
timore & O. R. R., D.C.Pa., 63 P. 
Supp. 329— Corpus Juris citod in 
Pratt V. Louisiana & Arkansas Ry. 
Co., D.C.La., 51 F.Supp. 737, 738— 
Tishar v. Nicodemus, D.C.IIL, 49 
F.Supp. 145. 

^la.—^Alabama Great Southern R. 
Co. V. Davis, 18 So.2d 737, 246 Ala. 


64, certiorari denied 65 S.Ct. 676, 
324 U.S. 846, 89 L.Ed. 1407—South¬ 
ern Ry. Co. V. Melton, 198 So. 588, 
240 Ala. 244. 

Ark.—Kansas City Southern Ry. Co. 
V. Hopson, 186 S.W.2d 946, 208 
Ark. 548—^Missouri Pac. R. Co. v. 
Keeton, 183 S.W.2d 505, 207 Ark. 
793, reversed on other grounds 66 
S.Ct 135, 326 U.S. 689, 90 L.Ed. 
405—St. Louis-San Francisco Ry. 
C©. V. Childers, 124 S.W.2d 964, 197 
Ark. 527. 

Cal.—Showalter v. Western Pac. R. 
Co., 106 P.2d 895, 16 Cal.2d 460— 
Perrett v. Southern Pac. Co., 165 P. 
2d 751, 73 Cal.App.2d 30—Matthews 

V. Atchison, T. & S. F. Ry. Co., 129 
P.2d 435, 54 Cal.App.2d 549—Pie- 
tryzk V. Dollar S. S. Lines, 88 P. 
2d 783, 31 Cal.App.2d 584. 

Colo.—Denver & S. L. Ry. Co. v. 

Bedard, 36 P.2d 770, 95 Colo. 364. 
111.—Walaite v. Chicago, R. I. & P. 
Ry. Co., 33 N.B.2d 119, 376 111. 69 
—Huff V. Illinois Cent R. Co., 199 
N.E. 116, 362 111. 95—Hallorain v. 
Chicago & N. W. Ry. Co., 63 N.E. 
2d 670, 327 Ill.App. 217. 

Kan.—Haggard v. Lowden, 134 P.2d 
676, 166 Kan. 622—Schaefer v. 

Lowden, 78 P.2d 48, 147 Kan. 520— 
Capies v. Atchison, T. & S. P. R. 
Co., 283 P. 63, 129 Kan. 341. 

La.—Harris v. Tazoo & M. V, R. Co., 
App., 183 So. 108. 

Me.—McLaughlln v. Bangor & A, R. 
Co., 140 A. 827, 127 Me. 24—Hatch 
v. Portland Terminal Co., 131 A. 6, 
125 Me. 96. 

Md.—Rexroad v. Western Maryland 
Ry. Co., 160 A. 730, 162 Md. 566. 
Miss.—Illinois Cent. R. Co. v. 

Humphries, 156 So. 421, 170 Miss. 
840. 

Mo.—Joice V. Missouri-Kansas-Texas 
R. Co., 189 S.W.2d 568, 354 Mo. 439, 
161 AL.R. 383—Urie v. Thompson, 
176 S.W.2d 471, 352 Mo. 211—Mar¬ 
tin V. Wabash Ry. Co., 30 S.W.2d 
735, 325 Mo. 1107—^Duncan v. 

Thompson, App., 146 S.W.2d 112, 
reversed on other grounds 62 S.Ct. 
422, 315 U.S. 1. 86 L.Ed. 575— 
Sweany v. Wabash Ry. Co., 80 S. 

W. 2d 216, 229 Mo.App. 393—Wil¬ 
liams V. Pryor, App., 46 S.W.2d 
241, afflrmed 200 S.W. 53, 272 Mo. 
613, reversed on other grounds 
Pryor v. Williams, 41 S.Ct 36, 254 
U.S. 43, 66 L.Ed. 120. 

Mont—Burnett v. Northern Pac. Ry. 

Co., 124 P.2d 307, 113 Mont 253. 
Neb.—Chambers v. Chicago, B. & Q. 
R. Co., 293 N.W. 338, 138 Neb. 490 
—Christenson v. Union Pac. R. Co., 
290 N.W. 246, 137 Neb. 538, cer¬ 
tiorari dismissed 61 S.Ct 825, 312 

U. S. 710, 85 L.Ed. 1142. 

Nev.—Southern Pac. Co. v. Huyck, 
128 P.2d 849, 61 Nev. 365—Smith 

V. Southern Pac. Co., 277 P. 609, 51 
Nev. 390. 


N.T.—Healy v, Erie R. Co., 180 N.E. 
888, 259 N.T. 40, certiorari denied 
Erie R. Co, v. Healy, 53 S.Ct. 81, 
287 U.S. 628, 77 L.Ed. 545—Popa- 
dines v. Davis, 209 N.Y.S. 689, 213 
App.Div. 9. 

N.C.—Cole v. Seaboard Air Line Ry. 
Co., 154 S.E. 682, 199 N.C. 389, cer¬ 
tiorari denied Seaboard Air Line 
Ry. Co. V. Cole, 51 S.Ct 182, 282 
U.S. 898, 75 L.Ed. 791. 

N.D.—Cunningham v. Great Northern 
Ry. Co., 14 N.W.2d 753, 73 N.D. 
315. 

Ohio.—Bevan v. New York, C. & St. 
L. R. Co., 6 N.E.2d 982, 132 Ohio 
St 245, certiorari denied 57 S.Ct 
924, 301 U.S. 695, 81 L.Ed. 1351. 
Okl.—^Wright v. Atchison, T. & S. P. 

Ry. Co., 38 P.2d 517, 170 Okl. 48. 
Or.—^Waller v. Northern Pac. Ter¬ 
minal Co. of Or., 166 P.2d 488, 178 
Or. 274, certiorari denied 67 S.Ct. 
4'5, 329 U.S. 742, 91 L.Ed. 640— 
McPherson v. Oregon Trunk Ry., 
102 P.2d 726, 165 Or. 1—Adskim v. 
Oregon-Washington R. & Nav. Co., 
276 P. 1094, 129 Or. 169. 

Pa.—Blair v. Baltimore & O. R. Co., 
37 A.2d 736, 349 Pa. 436, reversed 
on other grounds 65 S.Ct. 545. 323 

U. S. 600, 89 L.Ed. 490—Guerierro 

V. Reading Co., 29 A.2d 510, 346 Pa. 
187—Casseday v. Baltimore & O. 

R. Co., 22 A.2d 663, 343 Pa. 342— 
Carlo V. Bessemer & L. E. R. Co., 
143 A. 5, 293 Pa. 343, certiorari de¬ 
nied 49 S.Ct 25. 278 U.S. 622, 73 L. 
Ed. 648—McCully v. Monongahela 
Ry. Co.. 137 A. 623, 289 Pa. 393, 
certiorari denied 48 S.Ct 37. 275 U. 

S. 542, 72 L.Ed. 416. 

S.C.—Game v. Atlantic Coast Line R. 
Co., 30 S.E.2d 33, 204 S.C. 452— 
Williamson v. Southern Ry. Co., 
191 S.E. 79, 183 S.C. 312. 

Tex.—Ooipus Juris cited in Pox v. 
Gulf, C. & S. Ry. Co., Civ.App., 80 
S.W.2d 1072, 1076. 

Utah.—^Lasagna v. McCarthy, 177 P. 
2d 734—^Pauly v. McCarthy, 166 P. 
2d 501, 109 Utah 398, reversed on 
other grounds 67 S.Ct 962, 330 U.S. 
802, 91 L.Ed. 1261—Ehalt v. Mc¬ 
Carthy, 138 P.2d 639, 104 Utah 110 
—Miller v. Southern Pac. Co., 21 
P.2d 865, 82 Utah 46, certiorari de¬ 
nied Southern Pac. Co. v. Miller, 
54 S.Ct. 207, 290 U.S. 697, 78 L.Ed. 
600. 

Vt.—Bailey v. Central Vermont Ry., 
28 A.2d 639, 113 Vt 8, reversed on 
other grounds 63 S.Ct 1062, 319 U. 
S. 350, 87 L.Ed. 1444, conformed to 
35 A.2d 365, 113 Vt 433. 

Va.—Bly V. Southern Ry. Co., 31 S.E. 
2d Si64, 183 Va 162, opinion ad- 
hered to 33 S.E.2d 659, 183 Va 406 
—Beamer v. Virginian Ry. Co., 2$ 
S.B.2d 43, 181 Va. 650, certiorari 
denied 64 S.Ct 486, 321 U.S. 763, 
88 L.Ed. 1060—Southern Ry. Co. v. 
Wilmouth, 153 S.E. 874, 154 Va 
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servantJ® The employer is liable for injuries re- 
sulting from negligence within the statute,and 
the act is broad enough to cover any negligence for 
which a common carrier engaged in interstate com- 
merce can be responsible to its employees therein,^^ 
and it is not limited to the negligence of fellow 
servants.'^^ The word ‘^negligence^^ as used in the 
act may be read to include all the meanings given to 
it by courts, and within the word as ordinarily 
used,*^^ and comprehends any negligence of the em¬ 
ployer causing or proximately contributing to the 
injury, whether antecedent or subsequent to negli¬ 
gence of the employee.'^^ 

(2) Federal or State Law as Controlling 

(a) In general 

(b) As to what constitutes negligence 


(a) In General 

An action brought in a state court under the Federal 
Employers' Liability Act is governed as to matters ot 
substantive law by such act and the principies of com¬ 
mon law as established and applied in the federal courts; 
but the state law Controls as to other matters which are 
not provided for by the federal statute and as to all mat¬ 
ters of practice and procedure except in so far as they 
may have been modified by the statute, The federal law 
is exclusive in operation. 

An action brought in a state court under the Fed¬ 
eral Employers* Liability Act is governed as to mat¬ 
ters of substantive law by such act and the princi¬ 
pies of common law as established and applied in the 
federal courts.'^^ Thus the federal law and deci- 
sions control in determining the questions of the 


582, certiorari denied Wilmouth v. 
Southern Ry. Corporation, 51 S.Ct. 
81. 282 U.S. 878, 75 L.Ed. 775. 

W.Va.—Scott V. Norfolk & W. Ry. 

Co., 130 S.E, 98. 100 W.Va. 88. 

39 C.J. p 266 note 24. 

FartlctUars enumerated In. the stat- 
ute 

lowa.—^Emerson v. Chicago, R. I. & 
P. Ry. Co., 182 N.W. 376, 191 lowa 
1386. 

Mo.—Elliott V, Payne, 239 S.W. 851, 
293 Mo. 581, 23 A.L.R. 706. 

39 C.J. p 266 note 25. 

Defense avaiiahle in action brought 
under Federal Employers’ Liability 
Act is that the employer was free 
from negligence proximately causing 
the injury.—McGivern v. Northern 
Pac. Ry. Co., C.C.A.Minn., 132 F.2d 
213. 

70, U.S.—Carfelo v. Delaware, L. & 
W. R. Co., C.C.A.N.Y., 54 F.2d 475 
—Philadelphia & R. Ry. Co. v. 
Thirouin, C.C.A.N.J., 9 F.2d 856, 
followed in Szczepanski' v. Penn- 
sylvania R. Co,, 36 F.2d 1022. 

Cal.—MacDonnell v. Southern Pac. 
Co., 62 P.2d 201, 17 Cal.App.2d 432, 
certiorari denied Southern Pac, Co. 
V. MacDonnell, 57 S.Ct. 790, 301 U. 
S. 688, 81 L.Ed. 1345. 

Ky.—Cincinnati, N. O, & T. P. Ry. 
Co. V. Swann, 169 S.W. 886, 160 Ky. 
458, L.R.A.1915C 27. 

71. U.S.—Chicago, M. & St. P. Ry. 
Co. V. Coogan, Minn., 46 S.Ct. 564, 
271 U.S. 472, 70 L.Ed. 1041—Union 
Pac. R. Co. V, DeVaney, C.C.A.Cal., 
162 F.2d 24—Cimorelli v. New York 
Cent. R. Co., C.C.A.Ohio, 148 F.2d 
576 —Burwell v. Railway Express 
Agency, D.C.Mass., 26 F.Supp. 26. 

Idaho.—Moser v. Union Pac. R. Co., 
1^7 P.2d 336, 65 Idaho 479, 153 A. 
L.R. 341. 

S.C.—Covington V. Atlantic Coast 
Line R. Co., 155 S.E. 438, 168 S.C. 
194, certiorari denied Atlantic 


Coast Line R. Co. v. Covington, 51 
S.Ct. 33, 282 U.S. 858, 75 L.Ed. 759. 

72. U.S.—De Atley v. Chesapeake & 
O. R. Co., D.C.Ky., 201 P. 591. 

Ala.—Corpus Juris cited ia McDuff 
V. Kurn, 172 So. SS6, 888, 233 Ala. 
619. 

73. U.S.—De Atley v. Chesapeake & 
O, R. Co.. D.aKy., 201 P. 591. 

Liability for negligence of fellow 
servants see infra §§ 334-355. 

74. U.S.—Jamison v. Encamacion, 
N.Y., 50 S.Ct. 440, 281 U.S. 636, 74 
L.Ed, 1082. 

75. Mo.—Mooney v. Terminal R. 
Ass’n of St. Louis, 176 S.W.2d 605, 
352 Mo. 245—Moran v. Atchison, T. 
& S. P. Ry. Co., 48 S.W.2d 881, 330 
Mo. 278, certiorari denied Atchi¬ 
son, T. & S. F. R. Co. V. Moran, 53 
S.Ct. 21, 287 U.S. 621, 77 L.Ed. 539. 

76. U.S.—Chesapeake & O. Ry. Co. 
V. Kuhn, Ohio, 52 S.Ct. 45, 284 U.S. 
44, 76 L.Ed. 157—Chesapeake & O. 

R. Co. V. Stapleton, Ky., 49 S.Ct. 
442, 279 U.S. 587, 73 L.Ed. 861— 
Missouri Pac. R. Co. v. Aeby, 48 S. 
Ct. 177, 275 U.S. 426, 72 L.Ed. 351, 
mandate conformed to Aeby v. 
Missouri Pac. R. Co., Mo., 6 S.W.2d 
1115—Jacobs V. Reading Co., C.C.A. 
N.J., 130 F.2d 612—Nashville, C. 
& St. L. Ry. Co. V. York, C.C.A. 
Tenn., 127 P.2d 606—Pitcairn v. 
Perry, C.O.A.M 0 ., 122 P.2d 881, cer¬ 
tiorari denied 62 S.Ct. 414, 314 U. 

S. 697, '86 L.Ed. 557—Carpenter v. 
Baltimore & O, R. Co., C.C.A.Ohio, 
109 F.2d 37-5.*" 

Ala.—Southern Ry. Co. v. Melton, 198 
So. 588, 240 Ala. 244—Louisville & 
N. R. Co. V. Grizzard, 189 So. 203, 
238 Ala. 49, certiorari denied 60 
S.Ct. 140, 308 U.S. 603, 84 L.Ed. 504 
—Bugg V. Sanders, 121 So. 410, 219 
Ala. 129—Illinois Cent. R. Co. v. 
Johnston, 87 So. 866, 205 Ala. 1, 
certiorari denied 41 S.Ct. 218, 254 
U.S. 654, 65 L.Ed. 459, and error 
dismissed Illinois Cent. R. Co. v. 
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Johnson, 41 S.Ct 375, 255 U.S. 564, 
65 L.Ed. 788. 

Ariz.—Southern Pac. Co. v. Gaste- 
lum, 297 P. 875, 38 Ariz. 127. 

Ark.—Kansas City Southern Ry. Co. 
V. Hopson, 186 S.W.2d 946, 208 
Ark. 548—Missouri Pac. R. Co. v. 
Pisher, 177 S.W.2d 725, 206 Ark. 
705—St. Louis-San Prancisco Ry. 
Co. V. Childers, 124 S.W.2d 964, 197 
Ark. 527—De Queen & K R. Co. r. 
Dye, 68 S.W.2d 955, 187 Ark. 219- 
—St. Louis-San Prancisco Ry. Co. 
V. Pine, 44 S.W.2d 340, 184 Ark. 
940, certiorari denied 52 S.Ct. 602, 
286 U.S. 552, 76 L.Ed. 1287. 

Cal.—Showalter v. Western Pac. R. 
Co., 106 P.2d 895, 16 Cal.2d 460— 
Hoogbruin v. Atchison, T. & S. F. 
Ry. Co., 2 P.2d 992, 213 Cal. 682— 
Hines v. Industrial Accident Com- 
mission. 192 P. 859, 184 Cal. 1, 
14 A.L.R. 720 , certiorari denied 
Payne v. Industrial Accident Com- 
mission, 41 S.Ct. 218, 254 U.S. 655, 
65 L.Ed. 459—^Perrett v. Southern 
^ Pac. Co., 165 P.2d 751, 73 Cal.App. 

! 2d 30—^Woodward v. Southern Pac. 

I Co., 94 P.2d 1028, 35 Cal.App.2d: 
130, certiorari denied Southern Pac. 
Co. V. Woodward, 60 S.Ct. 614, SOO' 
U.S. 670, 84 L.Ed. 1016—Weiand v. 
Southern Pac. Co., 93 P.2d 1023, 34 
CaI.App.2d 500, certiorari denied 
60 S.Ct. 613, 309 U.S. 670, 84 L.Ed. 
1016—King V. Schumacher, 89 P.2d 
466, 32 Cal.App.2d 172, certiorari 
denied 60 S.Ct 123, 308 U.S. 693, 
84 L.Ed. 496—MacDonnell v. 
Southern Pac. Co., 62 P.2d 201, 17 
Cal.App.2d 432, certiorari denied 
Southern Pac. Co. v. MacDonnell, 
67 S.Ct 790, 301 U.S. 688, 81 L.Ed. 
1345—Matthews v. Southern Pac. 
Co., 59 P.2d 220, 15 Cal.App.2d 36— 
Haskins v. Southern Pac. Co., 38 
P.2d 895, 3 Cal.App.2d 177—Wil¬ 
liams V. Southern Pac. Co., 202 P. 
356, 54 Cal.App. 571, certiorari de¬ 
nied 42 S.Ct 316, 258 U.S. 622, 65 
‘ L.Ed, 796—^Weriier v. Southern 
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Pac. COv 185 P. 1015, 44 CaLApp. 
76. 

Oa,—Atlantic Coast* Line R. R. v. 
Anderson, 38 S.E.2d 610, 200 Ga. 
801—^Atlantic Coast Line R. Co. v. 
'Anderson, 36 S.E.2d 435, 73 Ga.App. 
343. 

tdaho.—Roy v. Oregon Short Line R. 
Co., 42 P.2d 476, 55 Idaho 404, cer¬ 
tiorari denied Oregron Short Line 

R. Co. V. Roy, 56 S.Ct. 89, 296 U. 

S. 579, 80 L.Ed. 409. 

111.—Huff V. Illinois Cent. R. Co., 199 

K. E. 116, 362 IlL 95—Brundege v. 
Chicago, B. & Q. R. Co., 154 N.E. 
433, 324 111. 74—Kusturin v. Chi- 
cag'0 & A. R. Co., 122 N.E. 512, 
287 111. 306—Howard v. Baltimore 
& O. C. T. R, Co., 63 N.E.2d 774, 
327 Ill.App. 83—Speiring v. Chica- 
go & E. I. R. Co., 60 N.E.2d 267, 
325 Ill.App. 576—Lilly v. Grand 
Trunk 'Westem R. Co., 37 N.E.2d 
888, 312 Ill.App. 73 reversed on 
other grounds 63 S.Ct. 347, 317 U.S. 
481, 87 L.Ed. 411—Helton v. Thom¬ 
son, 36 N.E.2d 267, 311 Ill.App, 354, 
certiorari denied 62 S.Ct. 1280, 316 

U.S. 688, 86 L.Ed. 1760, rehearinff 
denied 63 S.Ct. 24, 317 U.S. 704, 87 

L. Ed. 562—Grosse v. Terminal R. 
Ass'n of St. Louis, 29 N.E.2d 1018, 
307 Ill.App. 414—Herb v. Pitcaim, 
39 ]Sr.E.2d 543, 306 Ill.App. 583, re¬ 
versed on other grounds 36 N.E.2d 
S55, 377 111. 405—Stott v. Thomp¬ 
son, 14 N,E.2d 246, 294 Ill.App. 450, 
<iertiorari denied Thompson v. 
Soott, 69 S.Ct. 106, 305 U.S. 639, 83 
L.Bd. 411—Chestnut v. Chicago, B. 
& Q. R. Co., 1 N.E.2d 811, 284 IU. 
APP. 317—Huff V,.Illinois Cent. R. 
Ge., 279 Ill.App. 323, afflrmed 199 

N. E. 116, 362 IU. 95—Union Baflk 
of Chicago v, Chicago & N. W. Ry. 
Co., 267 IlLApp. 554—Miller v. Mil- 
ler, 257 Ill.App, 287—Humphreys v. 
'East St. Louis & Suburban Ry. 
Co., 263 Ill.App. 450—Genzel v. 
■New York, C. & St. L. R. Co., 249 
Ill.App. 164—Beck v. Baltimore & 

O. R. Co.. 244 IU.App. 441—Fore- 
man Trust & Savings Bank v. 
Grand Trunk Western Ry. Co., 242 
Ill.App. 428, certiorari denied 49 
S.Ct. 252, 279 U.S. 839, 73 L.Ed. 
985—Bunlavy v. Chicago, B. & Q. 
R. Co., 200 Ill.App. 75. 

Jnd.—Pennsylvania R. Co. v, Martin, 
170 N.E. 654, 93 Ind.App. 258. 
Jowa.—^Bennett v. Atchison, T. & S. 

P. Ry. Co., 183 N.W. 424, 191 lowa 
1333. 

;Kan.—McDougall v. Atchison, T. & S. 
P. Ry. Co., 186 P. 1028, ,106 Kan. 
135, certiorari denied 41 S.Ct. 6, 
254 U.S. 629, 65 L.Ed. 446—Spin- 
den V, Atchison, T. & S. P. R. Co., 
148 P. 747, 95 Kan.. 474. 

—Louisville & N. R. Co, v, Mc- 
Cpy, 110 S.W.2d 433, 270 Ky. 603— 
Louisville & N. R. Co. v. Noble's 
Adm’x, 54 S.W.2d 636, 246 Ky. 86— 
Chesapeake & O. Ry. Co. v. How- 
ward^s Adm'x, 51 S.W.2d 461, 244 
Ky, 8BS, certiorari denied Chesa- 


jE>€dke & O. Ry. Co. v. Howard, 53 
S.Ct. 315, 287 U.S. 670, 77 L.Ed. 
578—Louisville & N. R. Co. v. 
Grant, 27 S.W.2d,980, 234 Ky. 276. 
La.—Harris v. Tazoo & M. V. R. Co.,- 
App., 183 So. 198—Snow v. Texas & 
P. Ry. Co., App., 166 So. 200. 

Mass,—Lynch v, New York, N. H. «Ss 
H. R. R., 200 N.E. 877, 294 Mass. 
152—Saunders v. Boston & M. R. 
R., 191 N.E. 381, 287 Mass. 66— 
Shipp V. Boston & M. R. R., 186 N. 
E. 653, 283 Mass. 266. 

Mich.—Howe v. Michigan Cent, R. 
Co., 211 N.W. 111, 236 Mich. 677, 
certiorari denied 47 S.Ct. 576, 274 

U. S. 738, 71 L.Ed. 1317. 

Minn.—Feurt v. Chicago, R. I. & P. 
Ry. Co., 227 N.W. 212, 178 Minn. 
395—Stone v. Chicago & N. W. Ry. 
Co., 222 N.W. 641, 176 Minn. 104. 
Miss.—Pavre v. Louisville & N. R. 

Co., 178 So. 327, 180 Miss. 843. 

Mo.—Mooney v. Terminal R. Ass"n 
of St. Louis, 186 S.W.2d 450, 353 
Mo. 1080, certiorari denied 66 S.Ct. 
28. 326 U.S. 723, 90 L.Ed. 428— 
Cantley v. Missouri-Kansas-Texas 

R. Co., 183 S.W.2d 123, 353 Mo. 605 
—Mooney v. Terminal R. Ass’n of 
St. Louis. 176 S.W.2d 605, 352 Mo. 
245—Seago v. New York Cent. R. 
Co., 164 S.W.2d 336, 349 Mo. 1249, 
147 A.L.R. 372—Smith v. Thomp¬ 
son, 161 S.W.2d 232, 349 Mo. 39C— 
Pritchard v. Thompson, 156 S.W.2d 
652, 348 Mo. 832—Harris v. Mis- 
souri Pac. R. Co., Il4 S.W.2d 988, 
342 Mo. 330, certiorari denied 59 

S. Ct. 77, 306 U.S. 618, 83 L.Ed. 394 
—Toussaint v. Cleveland, C., C. & 
St. L. Ry. Co., 104 S.W.2d 263, 340 
Mo. 578—Drew v. Missouri Pac. R. 
Co., 100 S.W.2d 516, 340 Mo. 321— 
Williams v. St. Louis-San Pran- 
cisco Ry. Co., 85 S.W.2d 624, 337 
Mo. 667—^Jenkins v. Wabash Ry. 
Co., 73 S.W.2d 1002, 336 Mo. 748— 
Milburn v. Chicago, M., St. P. & P. 

R. Co,, 56 S.W.2d SO, 331 Mo. 1171 
—State ex rei. New York, C. & St, 
L. R. Co. V. Norrtoni, 55 S.W.2d 
272, 331 Mo. 764, 85 A.L.R. 345— 
Moran v, Atchison, T. & S. P. Ry. 
Co., 48 S.W.2d 881, 330 Mo. 278, 
certiorari denied Atchison, T. & S. 
P. R. Co. V. Moran, 53 S.Ct. 21, 
287 U.S. 621, 77 L.Ed. 539—Riley 

V. Wabash Ry. Co., 44 S.W.2d 136, 
328 Mo, 910—Peters v. Wabash Ry. 
Co., 42 S.W.2d 588, 328 Mo. 924, 
certiorari denied 52 S.Ct. 209, 284 
U.S. 686, 76 L.Ed. 580—Martin v. 
Wabash Ry. Co., 30 S.W.2d 735— 
Norton v. Wheelock, 23 S.W.2d 142, 
323 Mo. 913, certiorari denied 
Wheelock v. Norton, 60 S.Ct. 355, 
281 U.S. 752, 74 L.Ed. 1162—Il¬ 
linois State Trust Co. v. Missouri 
Pac. R. Co., 5 S.W.2d 368, 319 Mo. 
608, certiorari denied 49 S.Ct. 25, 
278 U.S. 623, 73 L.Bd. 544—Hamil- 
ton V. St. Louis-San Prancisco Ry. 
Co., 300 S.W. 787, 318 Mo. 123— 
McPherson v, Thompson, App., 164 

S. W.2d 80, certiorari denied 63 S. 


Ct. 769, 318 U.S. 77^ §7 L.E4hl43 
—S-weany v. Wabash Ry. Cb,, 80 
S.W.2d 216, 229 Mo.App. 393— 

Voorhees v. Chicago, R. I. & P. Ry. 
Co., App., 7 S.W.2d 740. 

Mont.—Matti V. Chicago, M. & St. P. 

Ry. Co.. 176 P. 154, 55 Mont. 280. 
Neb.—Bocian v. Union Pac. R. Co., 
289 N.W. 372, 137 Neb. 318—Lenz 
V. Union Pac. R. Co., 258 N.W. 33. 
128 Neb. 99—SuUivan v. Chicago & 
N. W. Ry. Co., 258 N.W. 38, 128 
Neb. 92 certiorari denied 55 S.Ct. 
831, 295 U.S. 749, 79 L.Ed. 1694— 
Preble v. Union Stockyards Co. of 
OmaJia, 193 N.W. 910, 110 Neb. 383 
—Morris v. Missouri Pac. R. Co., 
187 N.W. 130, 107 Neb. 788. 

N.J.—Cvelich v. Erie R. Co., 199 A. 
771, 120 N.J.Law 414, affirmed 4 A. 
2d 271, 122 N.J.Law 26, certiorari 
denied 59 S.Ct. 1033, 307 U.S. 633, 
83 L.Ed. 1516. 

N.Y.—Sadowski v. Long Island R. 
Co., 55 N.B.2d 497, 292 N.Y. 448— 
McMullen v. Pennsylvania R. Co., 
275 N.Y.S. 592, 242 App.Div. 470, 
affirmed 196 N.E. 589, 267 N.Y. 680, 
certiorari denied 56 S.Ct. 123, 296 

U. S. 607, 80 L.Ed. 431—Popadines 

V. Davis, 209 N.Y.S. 689, 213 App, 
Div. 9. 

N.C.—Batton v. Atlantic Coast Line 
B. Co., 193 S.E. 674, 212 N.C. 256, 
certiorari denied AtlaAtic Coast 
Line R. Co. v. Batton, 58 S.Ct. 750, 
$03 UtS. $51t 82 L.Bd. 1112—Vest 

V. Atlantis Coast Line E. Co., 179 
S.E. 607, 208 N.C. SO—Wolfe v. At¬ 
lantic Coast Line R. Co., 155 
459, 199 N.C. 613—Pratt v. South¬ 
ern Ry. Co., 164 S.E. 847, 199 N.C. 
397—Cole V. Seaboard Air Line Ry. 
Co., 154 S.E. 682, 199 N.C. 389, cer¬ 
tiorari denied Seaboard Air Line 
Ry. Co. V. Cole, 51 S.Ct. 182, 282 
U.S. 898, 75 L.Ed. 791—Austin v. 
Southern Ry. Co., 148 S.E. 446, 197 
N.C. 319—Troxler v. Southern Ry. 
Co., 140 S.E. 20, 194 N.C. 446— 
Inge V. Seaboard Air Line Ry. Co., 
135 S.E. 622, 192 N.C. 522, certio¬ 
rari denied Seaboard Air Line R. 
Co. V. Inge, 47 S.Ct. 456, 273 U.S. 
753, 71 L.Ed. 874. 

N.D.—Cunningham v. Great Northern 
Ry. Co., 14 N.W.2d 753, 73 N.D. 
315. 

Ohio.—Bevan v. New York, C. & St. 
L. R. Co., 6 N.E.2d 982, 132 Ohio 
St. 245, certiorari denied 67 S.Ct. 
924, 301 U.S. 695, 81 L.Ed. 1351— 
New York, C. & St. L. R. Co. v. 
Biermacher, 143 N.E. 570, 110 Ohio 
St. 173—Omln v. Baltimore & O. S. 

W. R. Co.. 8 Ohio App. 161—Plan- 
nery v. Cleveland, C. C. & St. L. R. 
Co., 26 Ohio Cir.Ct.N.S., 49. 

Okl.—Chicago, R. I. & P. Ry. Co. v. 

Norman, 25 P.2d 298, 165 Okl. 133- 
Or.—^Waller v. Northern Pacific Ter¬ 
minal Co. of Oregon, 166 P.2d 488, 
178 Or. 274, certiorari denied 67 S. 
Ct, 45, 329 U.S. 742, 91 L.Bd. 640— 
Jacksoii V. United Kys. Co,, 28 PSd 
856, 145 Or:. 546—ChrisUe y, Greatt 
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applicability of the federal act'^7 afid whether the 
employee at the time of his injury was engaged in 


interstate commerce,^^ the person entitied td' $ue 


l^orthern Ry. Co., 20 P.2d 377, 142 
•Or. 321—^Adskim v. Oregon-Wash¬ 
ington R. «& Nav. Co., 276 P. 1094, 
129 Or. 169—Ebell v. Oregon- 
Washington R. & Nav. Co., 221 P. 
1062, 110 Or. 665. 

pa.—McCully v. Monongahela Ry. 
Co., 137 A. 623, 289 Pa. 393, certio¬ 
rari denied 48 S.Ct. 37, 275 U.S. 
542, 72 L.Ed. 416—Nicholas v. 

Peading Co., 24 A,2d 63, 147 Pa.Su- 
per. 308—Baltimore & O. R. Co. v. 
Barry, 87 Pittsb.Leg.J. 351. 
ag.C.—Williamson v. Southern Ry. 
Co., 191 S.E. 79, 183 S.C. 312— 

Johnston v. Atlantic Coast Line R. 
Cq„ 190 S.E. 459, 183 S.C. 126— 

Terry v. Atlantic Coast Line R* 

Co., 186 S.E. 159, 181 S.C. 151— 

Lytle V. Southern Ry.-Carolina 
Division, 171 S.E. 42, 171 S.C. 221, 
•90 A.L.R. 915, certiorari denied 
Southern Ry.-Carolina Division v. 
Lytle, 54 S.Ct. 63, 29t) U.S. 645, 
78 L.Ed. 560—Southern Ry. Co. v. | 
Moore, 155 S.E. 740, 158 S.C. 446, 
73 A.L.R. 582. 

S.D.—Polluck V. Minneapolis & St. 
L. R. Co., 166 N.W. ,641, 40 S.D. 
186, certiorari denied 39 S.Ct. 6, 
248 U.S. 658. 63 L.Ed. 421. 

Tenn.—Kurn v. Weaver, 161 S.W.2d 
1005, 25 Tenn.App. 556—Draper v. 
Louisvllle & N. R. Co., 66 S.W.2d 
1003, 17 Tenn.App. 213. 

Tex.—Texas & N. O. R. Co. v. War- | 
den, 78 S.W.2d 164, 125 Tex. 193— 
'Saxon V. Atchison, T. & S. P. Ry. 
Co., Com.App., 36 S.W.2d 228. re- 
hearing denied Saxon v. Atchison, 

T. & S. F. Ry.^Co., Com.App., 38 S. 
W.2d 775, reversed on other 
grounds 52 S.Ct. 229, 284 U.S. 458, 
76 L.Ed. 397, conformed to Atchi¬ 
son T. & S. F. Ry. Co., Com.App„ 
50 S.W.2d 1095—Texas & P. Ry. 
Co. V. Gibson, Com.App., 288 S.W. 
823, certiorari denied 47 S.Ct. 763, 
274 U.S. 748, 71 L.Ed. 1330-^Smith- 
ers V. Fort Worth & D. C. Ry. Co., 
Com.App., 272 S.W. 764—Ridgway 
V. Missouri-Kansas-Texas R. Co. of 
Tex., Civ.App., 204 S.W.2d 411— 
Gulf, C. & S. F. R. Co. v. Spivey, 
Civ.App., 56 S.W.2d 655, certiorari 
denied ‘Spivey v. Gulf, C. & S. P. R. 
Co., 54 S.Ct. 98, 290 U.S. 676, 78 
L.Ed. 583—Texas & N. O. R. Co. v. 
Webster, Civ.App., 53 S.W.2d 656, 
affirmed 70 S.W.2d 394, 123 • Tex. 
197, certiorari denied 55 S.Ct. ''93, 
293 U.S. 580, 79 L.Ed. 677, rehear- 
ing denied 55 S.Ct. 138, 293 U.S. 
630,. 79 L.Ed. 716—Dawson v. Tex¬ 
as & P. Ry. Co., Civ.App., 45 S.W. 
2d 367, reversed on other grounds 
70 S.W.2d 392, 123 Tex. 191, cer¬ 
tiorari denied Texas & P. Ry. Co. 
V. Dawson, 65 S.Ct' 110,, 293 U.S. 
680, 79 L.Ed. 677—Fort Worth & 
D. C. Ry. Co. V. Grifiith, Civ.App., 
27 S.W.2d 351, error refused-— 


Houston & T. C. R. Co. v. Robins, 
Civ.App., 23 S.W.2d 461, error re¬ 
fused—Missouri, K. & T. R. Co. v. 
Jordan, Civ.App., 2 S.W.2d 312— 
Rowe V. Colorado & S. R. Co., Civ. 
App., 205 S.W. 731, error refused— 
Ft Worth & R. G. Ry. Co. v. Bird, 
Civ.App., 196 S.W. 597, reversed on 
other grounds Bird v. Ft. Worth & 

R. G. R. Co., 207 S.W. 518, 109 Tex. 
323. 

Utah.—Elswood v. Oregon Short 
Line R. Co., 23 P.2d 925, 82 Utah 
235—Miller v. Southern Pac. Co., 
21 P.2d 865, 82 Utah 46, certiorari 
denied Southern Pac. Co. v. Miller, 
54 S.Ct 207, 290 U.S. 697, 78 L.Ed. 
600. 

Vt—Bailey v. Central Vermont Ry., 
28 A.2d 639, 113 Vt 8, reversed on 
other grounds 63 S.Ct. 1062, 319 U. 

S. 350, 87 L.Ed. 1444, conformed to 
35 A.2d 365, 113 Vt 433. 

Va.—Bly V. Southern Ry. Co., 31 S.E. 
2d 564, 183 Va. 162, adhered to 32 
S.B.2d 659, 183 Va. 406—Knowles ■ 
V. Southern Ry. Co., 12 S.B.2d 821, 
177 Va. 88—Southern Ry. Co. v. 
Wilmouth, 153 S.E. 874, 154 Va. 
682, certiorari denied Wilmouth v. 
Southern Ry. Corporation, 51 S.Ct 
81, 282 U.S. 878, 75 L.Ed. 775. 
Wis.—Lind v. Chicago. M., St. P. & 
P. Ry. Co., 256 N.W. 705, 216 Wis. 
405—^Dretzka v. Chicago & N. W". 
Ry. Co., 266 N.W. 703, 216 Wis. 111. 
16 C.J. p 936 note 5—39 C.J. P 266 
note 29. 

Assumption of risk see infra S 359. 
Contributory negligence see l‘nfra §§ 
425, 426. 

Negligence of fellow servants see in¬ 
fra §§ 334-355. 

Refusal of federal courts to follow 
state law and decisions of state 
courts as to questions with rela- 
tion to Federal Bmployers' Liabil- 
ity Act see Federal Courts § 189 b. 

Rtaes of general application 
The rules of liability under the 
Federal Employers" Liability Act are 
of general application and in such 
respect wholly unlike local statutes 
I peculiar to the legislative policy of a 
: single. state.—Murnan v. Wabash R. 
|Co.. 168 N.E. 508, 246 N.T. 244, 54 
A.L.R, 1522. 

ProtectioxL accorded faderal rights 
The rights which the Federal Em- 
ployers' Liability Act creates are 
federal rights protected by federal 
rather than local rules of law, and 
the federal rules have been largely 
fashioned from the common law ex- 
cept as congress has written into the 
act different standards. 

U.S.—Bailey v. Central Vermont Ry., 
Vt, 63 S.Ct 1062, 319 U.S. 350, 87 
L.Ed. 1444—^Watkins v. Thompson, 
D.C.Mo., 72 F.Supp. 953. 

Ariz.—Apache Ry. Co. v. Shumway, 


158 P.2d 142. 62 Ariz. 359, 1'59 A. 
L.R. 857. 

77. lowa.—Wright v. Interurban 
Ry. Co., 179 N.W. 877, 189 lowa 
1315. c‘*rtiorari denied Wright v. 
Interurban R. Co., 41 S.Ct. 375, 255 
U.S. 670, 65 L.Ed. 791. 

Mo.—Allen V. St Louis-San Fran- 
cisco Ry. Co., 53 S.W.2d 884, 331 
Mo. 461. 

Ohio.—Moore v. Industrial Commis- 
sion of Ohio, 197 N.E. 403, 49 Ohio 
App. 386. 

Pa.—Mayers v. Union R. Co., 100 A. 
967, 256 Pa. 474, certiorari denied 
37 S.Ct 483, 243 U.S. 656, 61 L.Ed. 
949. 

S.D.—Castle v. Thomson, 12 N.W.2d 
547, 69 S.D. 527. 

Wash.—Schosboek v. Chicago, M., St. 
P. & P. R. Co., 63 P.2d 477, 188 
Wash. 672, modified on other 
grounds 71 P.2d 548, 191 Wash. 425. 
Effect of denlal of certiorari 
While the action of the United 
States supreme court in denying a 
petition for certiorari is 'not neces- 
sarily to be considered a controlling 
precedent, yet, where that tribunal 
denied a writ of certiorari to review 
the judgment of a state court hold- 
ing the Federal Bmployers' Liability 
Act inappllcable, it must be inferred 
that the denial of the writ was a rul- 
ing to' the effect that the act was not 
applicable.—Capps v. Atlantic Coast 
Line R. Co., lOl S.E. 216, -178 N.C. 
558. certiorari denied 40 S.Ct. 345, 252 
U.S. 580, 64 L.Ed. 726. 

78. Ala.—Louisville & N. R, Co. v. 
Pettis, 89 So. 201, 206 Ala. 96. 

Ariz.—Saxton v. El Paso & S. W. R. 

Co., 188 P. 257, 21 Ariz. 323. 

Cal.—Southern Pac. Co.' v. 'Industrial 
Accident Commission, 171 P. 1071, 
178 Cal. 20, certiorari denied 
Southern Pac. Co. v. Industrial Ac¬ 
cident Commission of State of Cal- 
ifornia, 38 S.Ct. 582, 247 U.S. 616, 
62 L.Ed. 1244. 

111.—^Day V. Chicago & N. W. Ry. Co., 
188 N.E. 540, 354 III, 469—Bar- 
tosik V. Chicago River & Indlana 

R. Co., 266 111.App. 28, certiorari 
denied 53 S.Ct. 401, 288 U.S. 609, 77 
L.Ed. 983. 

Ky.—Watson v. Louisville & N. R. 

Co., 45 S.W.2d 499, 242 Ky. 14. 

Mass.—McCabe v. Boston Terminal 
Co., 22 N.E.2d 33, 303 Mass. 450, 
vacated on other grounds 60 S.Ct. 
725, 309 U.S. 624, 84 L.Ed. 986. 
Mo.—Maxwell v. Kdrn, 186 S.W.2d 9 
—Clevinger v. St. Louis-San Fran- 
cisco Ry. Co., 109 S.W.2d 369, 341 
Mo. 797, certiorari denied 58 S.Ct. 
366, 302 U.S. 760, 82 L.Ed, 588— 
Stogsdill V. St. Louis-San Prancis- 
co Ry. Co., 85 S.W.2d 447, 337 Mo. 
126—McNatt v. Wabash Ry. Co., 74 

S. W.2d 625, 335 Mo. 999—Berry r. 



§ 173 


MASTEB AND SERVANT 


56 C.J.S. 


and the nature of the right,'^9 the limitation of the 
action,®® the burden and quantum of proof necessary 


to determine the issues®! or require their submission 


St. Louis-San Prancisco Ry. Co., 
26 S.W.2d 988, S24 Mo. 775, cer¬ 
tiorari denied St. Louis-San Pran- 
cisod Ry. Co. v. Berry, 60 S.Ct. 464, 
281 U.S. 765, 74 L.Ed. 1173. 

N.J.—Herzog v. Hines, 112 A. 315, 95 
N.J.Law 98. 

N.T.—Hiser v. Davis, 194 I^.T.S. 275, 
201 App.Div. 213, afRrmed 137 N.B. 
696, 234 N.Y. 300. 

Or.—Donaghy v. Oregon-TVashington 
R. & Nav. Co., 288 P. 1003, 133 Or. 
663, rehearing denied 291 P. 1017, 
133 Or. 663. 

Pa.—Lindway v. Pennsylvania Co., 
112 A. 40, 268 Pa. 491—^Antonio v. 
Pennsylvania R. Co., 38 A.2d 705, 
155 Pa.Super. 277—Jordan v. Erie 
R. Co., 22 A.2d 116, 146 Pa.Super. 
134—Backes v. Pennsylvania R. 
Co., 200 A. 181, 132 Pa.Super. 29— 
Mason v. Reading Co., 195 A. 754, 
129 Pa.Super. 289—Brown v. Le- 
high Valley R. Co., 184 A. 290, 121 
Pa.Super. 380—Elder v. Pennsyl¬ 
vania .R. Co., ISO A. 183, 118 Pa. 
Super. 137—Dunkell v. Pennsyl¬ 
vania R. Co., 163 A. 70, 106 Pa.Su¬ 
per. 356, certiorari denied 53 S.Ct. 

. 627, 289 U.S. 727, 77 L.Ed. 1476. 
Tex.—Texas & P. Ry. Co. v. Kelly, 
Com,App., 51 S.W.2d 299, certiorari 
denied Kelly v. Texas & P. R. Co., 
63 S.Ct. 90, 287 U.S. 644, 71-L.Ed. 
657—Fort Worth & R. G. Ry. Co. v. 
Pickens, Civ.App., 153 S.W.2d 252 
reversed on other grounds 162 S. 
W.2d 691, 139 Tex. 181. 

Utah.—Steward v. Industrial Com- 
mission of Utah, 15 P.2d 334, 80 
Utah 394—Utah Rapid Transit Co. 
V. Industrial Commission of UtaH, 
204 P. 87, 59 Utah 232—Kuchen- 
meisterV. Los Angeles & S. L. R. 
Co., 172 P. 725, 52 Utah 116, 
Wash.—^Bennor v. Oregon-Washing- 
ton R. & Nav. Co., 27 P.2d 1082, 
175 Wash. 559—^Kidder v. Marys- 
ville & A. Ry. Co., 295 P. 162, 160 
Wash. 471, affirnjed 300 P. 170, 160 
« Wash. 471. 

15 C.J. P 936 note 5 [b]. 

79. N.Y.—McCarthy v. New York 
Cent. R. Co., 286 N.Y.S. 698, 247 
App.Div. 60. 

80. U.S.—^Atlantic Coast Line R. Co. 

■ v. Burnette, N.C., 36 S.Ct. 76, 239 

U.S. 199, 60 L.Ed. 226. 

Conn.—Flynn v. New York, N. H. & 
H. R. Co., 149 A. 682, 111 Conn. 
196, affirmed 51 S.Ct. 357, 283 U.S. 
53, 75 L.Bd. 837, 72 A.L.R. 1311. 
Fla.—Seaboard Air Line Ry. Co. v. 

Hess, 74 So. 600, 73 Fla. 494. 

I^jo.—Cox V. Missouri-Kansas-Texas 
R. Co., 76 S.W.2d 411, 335 Mo. 1226. 
57.C.—^Link v. Carolina & N. W. Ry. 
‘ Co., 160 S.E. 672, 198' N.C. 78— 
Belch V- Seaboard Air Line, Ry. Co., 
96 S.E. 640, 176 N.C. 22. 


Ohio.—^Wade v. Franklin, 200 N.E. 

644, 51 Ohio App. 318. 

Wash.—Bennor v. Oregon-Washing- 
ton R. & Nav. Co., 27 P.2d 1082, 
175 Wash. 559. 

39 C.J. p 914 note 60. 

Beason for rtile 

The condition in the act that no 
action shall be maintained thereun- 
der unless commenced within two 
years from the time the cause of 
action accrued is not an ordinary 
statute of limitations. It aftects the 
right and not the remedy and makes 
time the essence of the right, so that 
the right is lost if the time is dis- 
regarded. 

Ohio.—Omin v. Baltimore & O. S. W. 

R. Co., 8 Ohio App. 161. 

Okl.—Moore v. Atchison, T. & S. P. 

R. Co., 104 P.2d 236, 187 Okl. 534. 
General state statute Inapplicable 
N.J.—Gillette v. Delaware, L. & W. 

R. Co., 102 A. 673, 91 N.J.Law 220. 
39 C.J. p 914 note 61. 

To ll i ng or extending statute 

(1) The limitation provision of the 
Federal Employers' Liability Act is 
not tolled or extended by the provi- 
sions of a state statute tolling or ex- 
tending statutes of limitations be- 
cause of the injured person’s in- 
fancy.—Gillett v. Delaware, L. & W. 
R. Co., 102 A. 673, 91 N.J.Law 220— 
39 C.J. p 914 note 61 [a]. 

(2) A similar rule applies as to 
state statutes tolling or extending 
statutes of limitations because of the 
injured person’s insanity.—Alvarado 
V. Southern Pac. Co., Tex.Civ.App., 
193 S.W. 1108. 

(3) A state' statute of limitations 
providing that, where an action com¬ 
menced in time terminates otherwise 
than on the merits, a new action 
may be commenced within a specified 
time, does not extend the period of 
limitations fixed by the Federal Em- 
ployers’ Liability Act on which an 
employee’s action is based. 

U.S.—Bell V. Wabash Ry. Co., C.C.A. 

Mo., 58 F.2d 569. 

N.Y.—Norton v. Erie R. Co., 167 N.Y. 

S. 177. 

N.C.—^Belch V. Seaboard Air Line Ry. 
Co., 96 S.E. 640, 176 N.C. 22. 

(4) But where the pleadings in the 
new action after dismissal are 
amended so as to exclude any claim 
for recovery under the federal act, 
the action is not barred if brought 
within the time limited by the state 
statute of limitations, although the 
period prescribed by the federal act 
has expired.—^Phillips v. Central of 
Georgia R. Co., 93 S.E. 309, 20 Ga. 
App. 668. 

81. Ala.—Zayatz y. Southern Ry. 
Co., 26 So.2d 545, 248 Ala. 137— 


Southern Ry. Co. v. Melton, 198 So. 
688, 240 Ala. 244. 

Ariz.—Southern Pac. Co, v. Gaste- 
lum, 297 P. 875, 38 Ariz. 127. 

Ark.—Chicago, R. I. & P. Ry. Co. v. 
Adams, 62 S.W.2d 947, 187 Ark. 
816, 89 A.L.R. 688. 

Cal.—Showalter v. Western Pac. R. 
Co., 106 P.2d 895, 16 Cal.2d 460— 
Hosman v. Southern Pac. Co., 83 
P.2d 88, 28 Cal.App.2d 621, certio¬ 
rari denied Southern Pac. Co. v. 
Hosman, 59 S.Ct. 645, 306 U.S. 656, 
83 L.Ed. 1054. 

111.—^Hayes v. New York Cent. R. 
Co., 67 N.E.2d 215, 328 Ill.App. 631 
—Mitchell V. Louisville & N. R. 
Co., 35 N.E.2d 81, 310 Ill.App. 563. 
Me.—Thomas v. Maine Cent. R. Co., 
144 A. 212, 127 Me. 466, certiorari 
denied 49 S.Ct. 254, 279 U.S. 835, 
73 L.Ed. 983. 

Mo.—^Weaver v. Mobile & O. R. Co., 
120 S.W.2d 1105, 343 Mo. 223. 

N.Y.—Sadowski v. Long Island R. 

Co., 55 N.E.2d 497, 292 N.Y. 448. 
Okl.—Pryor v. Chicago, R. I. & P. 

Ry. Co., 39 P.2d 563, 170 Okl. 158. 
S.C.—Shiver v. Atlantic Coast Line 

R. Co., 152 S.E. 717, 155 S.C. 531. 
Tex.—Chicago, R. I. & G. Ry. Co. v, 

Cummings, Civ.App., 107 S.W.2d 
644, error dismissed. 

Negligence 

(1) Rulings of the federal courts 
as to the klnd or amount of evidence 
required to establish negligence gov- 
ern in actions brought in state 
courts. 

U.S.—Chicago, M. &*St. P. Ry. Co, v* 
Coogan, Minn., 46 S.Ct. 564, 271 U. 

S. 472, 70 L.Ed. 1041—New Orleans 
& N. B. R. Co. V. Harris, Miss., 38 
S.Ct. 535, 247 U.S. 367, 62 L.Ed. 
1167. 

Ark.—St. Louis-San Francisco Ry. 
Co. V. Fine, 44 S.W.2d 340, 184 Ark. 
940, certiorari denied 52 S.Ct. 502, 
286 U.S. 552, 76 L.Ed. 1287—St. 
Louis-San Francisco Ry. Co. v. 
Bishop, 33 S.W.2d 383, 182 Ark. 
763, certiorari denied 51 S.Ct. 647, 
263 U.S. 854, 75 L.Ed. 1461—St. 
Louis-San Francisco Ry. Co. v. 
Sniith, 19 S.W.2d 1102, 179 Ark. 
1015. 

Cal.—Bobo V. Northwestern Pac. R. 
Co., 19 P.2d 10, 129 Cal.App. 273, 
reversed on other grounds 54 S.Ct. 
263, 290 U.S. 499, 78 L.Ed. 462. 
Ind.—^Pennsylvania R. Co. v. John¬ 
son, 169 N.E. 358, 91 Ind.App. 412. 
Ky.—Louisville & N. R. Co. v. Rev- 
erman's Adm’x, 15 S.W.2d 300, 228 
Ky. 500. 

Mass.—Shipp v. Boston & M. R. R, 
186 N.E. 653, 283 Mass. 266. 

Minn.—Bimberg v. Northern Pac. Ry. 
Co., 14 N.W.2d 410, 217 Minn. 187, 
followed in 14 N.W.2d 419, 217 
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to the jury,82 the measure of dainages,83 and the The state law, however, Controls as to ali other 
effect of a compromise.S4 matters which are not provided for hy the federal 

' statute, such as matters of practice and proce- 


Hinn. 187, certiorari denied 65 S. 
Ct. 87, 323 U.S. 752, 89 L.Bd. 602. 
Hiss.—Mobile & O. R. Co. v. Clay, 
125 So. 819, 156 Miss. 463, certio¬ 
rari denied Clay v. Mobile & O. R. 
Co., 51 S.Ct. 24, 282 U.S. 844, 75 
X..Ed. 749. 

Mo.—^Wallingford v. Terminal R. R. 
Ass’n of St. Louis, 88 S.W.2d 361, 
337 Mo. 1147. 

Neb.—Eliis V. Union Pac. R. Co., 22 
N.W.2d 305, 147 Neb. 18. 
j^^C.—Potter V. Atlantic Coast Line 

R. Co., 147 S.E. 698, 19‘7 N.C. 17. 
Ohio.—Bevan v. New Tork, C. & St. 

L. R. Co., 6 N.B.2d 982. 132 Ohio 
St. 245, certiorari denied 57 S.Ct. 
924, 301 U.S. 695, 81 L.Ed. 1351. 
59 C.J. p 994 note 43. 

(2) Whether defendant successful- 
ly carried a statutory burden of 
proof imposed by local law, but not 
by the federal act, is immaterial. 
Ark.—St. Louis, I. M. & S. Ry. Co. 
V. Steel, 197 S.W. 288, 129 Ark, 
520. 

Fla.—Louisville & N. R. Co. v. Rho¬ 
da, 74 so. 19, 73 Fla. 12. 

.82. U.S.—West em’ & A. R. R. v. 
Hughes. Ga., 49 S.Ct. 231, 278 U. 
;S. 496. 73 L.Ed. 473—Willis v. 
'Pennsylvania R. Co., C.C.A.N.T., 
122 F.2d 248. 

A.la.—Southern Ry. Co: v. Melton, 
198 So. 588, 240 Ala. 244—South¬ 
ern Ry. Co. V. Glenn, 154 So. 792, 
228 Ala. &63—^Birmingham Belt R. 
Co. V. Bennett, 146 So. 2'66, 226 
Ala. 18'5, certiorari denied 54 S. 
Ct. '52, 290 U.S. 634,'78 L.Ed. 552. 
Cal.—Smith v. Schumacker, 85 P.2d 
967, 30 Cal.App.2d 251, certiorari 
denied Schumacher v. Smith, 59 S. 
Ct. 1046, 307 U.S. 646, 83 L.Ed. 
1526. 

‘Ga.—Louisville & N. R. Co. v. Rud- 
der, 14‘7 S.E. 795, 39 Ga.App. 513. 
OSy.—^Louisville & N. R. Co. v. Mc- 
Coy, 110 S.W.2d 433, 270 Ky. 603-- 
Louisville & N. R. Co. v. Grant, 27 

S. W.2d 980, 234 Ky. 276. 

Mass.—Murphy v. Boston & M. R. 

R., 65 N.E.2d 923, 319 Mass. 413. 
-Miss.—^Yazoo & M. V. R. Co. v. Mc- 
Caskell, 79 So. 817, 118 Miss. 629. 
^0.—Lavender v. Kurn, 196 S.W.2d 
460, certiorari denied 67 S.Ct. 111, 
329 U.S. 762, 91 L.Bd. 656—Moon- 
ey V. Terminal R. Ass’n of St. 
Louis. 176 S.W.2d 605, 352 Mo. 24'5 
— Lloyd V. Alton R. Co., 159 S.W. 
2d 267, 348 Mo. 1222. 

:S.C.—Game v. Atlantic Coast Line 
R. Co., 30 S.E.2d 33, 204 S.C. 452— 
Jester y. Soutliern Ry. Co., 29 S. 
E.2d 768, 204 RC. 395, 156 A.L.R. 
632, certiorari denied 65 S.Ct. 44, 
323 U.S, 716, '89 L.Ed. 576. 

TCJtah.—^Pauly v. McCarthy, 166 P.2d 
501. 1Q9 Utali .391&. 


W.Va.—^Hamess v. Baltimore & O. 

R. Co., 103 S.E. 866, 86 W.Va. 284. 
Beasoa for rule 

In an action under the Federal 
Employers' Liability Act, the rule as 
to the burden and quantum of proof 
necessary to require a submission of 
the issues to the lury is of the sub- 
stance of the cause of action. 

Ala.—Louisville & N. R. Co. v. Hali, 
135 So. 466, 223 Ala. 338, certio¬ 
rari denied 52 S.Ct. 37, 284 U.S. 
661, 76 L.Ed. 660. 

W.Va.—Staton v. Virginian Ry. Co., 
195 S.E. 601, 119 W.Va. 658. 
Earlier cases to contrary 
Ky.—Lexington & E. Ry. Co. v. 
Smith's Adm’r, 188 S.W. 1091, 172 
Ky. 117. 

Mo.—Gill V. Baltimore & O. R. Co., 
259 S.W. 93, 302 Mo. 817, certio¬ 
rari denied 44 S.Ct.' 636, 265 U.S. 
592, 68 L.Bd. 1196. 

S.C.—Dutton V. Atlantic Coast Line 
R. Co.. 88 S.E. 263. 104 S.C. 16, af- 
flrmed 38 S.Ct. 191, 245 U.S. 637, 
62 L.Ed. 625. 

39 C,J. p 1107 note 8 [a]. 

Ia Teaaessee 

(1) It was declared that the fed¬ 
eral rule as to the quantum and 
character of evidence iustifying sub¬ 
mission to the jury was announced 
for the courts of the United States 
only, and that no purpose had been 
declared to force it on the state 
courts.—Brenizer v. Nashville, C. & 
St. L. Ry., 3 S.W.2d 10-53, 156 Tenn. 
479, rehearihg denied 8 S.W.2d 1099, 
1'56 Tenn. 479, 

(2) In a subsequent case the state 
court noted such contention had 
been disapproved, in effect, by the 
United States Supreme Court, but 
declared that it was unnecessary to 
pass on the question under the facts 
of the paxticular case.—Luck v. 
Louisville & N. R. Co., 69 S.W.2d 899, 
167 Tenn. 350. 

(3) Thereafter it was said that 
the decision in the first case will 
be treated as setting forth the pro- 
cedural rule to be followed in the 
state court.—^Nashville, C. & St. L. 
Ry. V. Hines, 94 S.W.2d 397, 20 Tenn. 
App. 1, 

83. U.S.—Chesapeake & O. R. Co. v. 
Kelly, Ky., 36 S.Ct. 630, 241 U.S. 
485, 60 L.Ed. 1117, L.R.A.1917F 
367. 

Ala.—Mobile & O. R. Co. v. Williams, 
129 So. 60, 221 Ala. 402. 

111.—^Armstrong v. Chicago & W. I. 

R. Co., 263 IU.App. 126, affirmed 
183 N.E. 478, 350 111. 426, certio¬ 
rari denied Chicago & W. I. R. Co. 
V. Armstrong, 53 S.Ct. 523, 289 U. 

S. 724, 77 L.Ed. 1475—Miller v. 

855 


Miller, 257 Ill.App. 287—^Kennedy 
V. Ross, 213 Ill-App. 44-6. 

Ind.—Baltimore & O. S. R. Co. v. 
Berdon, 150 N.E. 407, 195 Ind. 265, 
certiorari denied 45 S.Ct. 225, 266 

U. S. 683, 69 L.Ed. 479—Wabash 

Ry. Co. V. Whitcomb, 154 N.E. 885, 
94 Ind.App. 190, certiorari denied 
52 S.Ct, 395, 285 U.S. 546, 76 L. 
Ed. 937. 

Ky.—Louisville & N. R. Co. v. No- 
ble's Adm'x, 28 S.W.2d 733, 234 
Ky. 504—Cincinnati, N. O. & T. P. 
Ry. Co. V. McVTiorter, 275 S.W. 
363, 210 Ky. lOS—Chesapeake & 
O. Ry. Co. V. Maggard's Adm*r, 235 
S.W. 736, 193 Ky. 259—Cincinnati, 
N. O. & T. P. R. Co. V. Nolan, 170 
S.W. 650, 161 Ky. 205. 

La.—Simmons v. Louisiana Ry. & 
Nav. Co., 90 So. 24, 149 La. 686- 
Jones V. Kansas City Southern Ry. 
Co., 78 So. 568, 143 La. 307. 

Mo.—Dodd V. Missouri-Kansas-Tex- 
as R. Co., 193 S.W.2d 905, 354 Mo. 
120'5—Laughlin v. Kansas City 
Southern R. Co., 205 S.W. 3, 275 
Mo. 459. 

Neb.—Shean v. Hines, 184 N.W. 9S4, 
107 Neb. 36—Sweat v. Hines, 184 
N.W. 927, 107 Neb. 1. 

N.C.—Hubbard v. Southern Ry. Co., 
166 S.E. 802, 203 N.C. 675—Man- 
gum V. Atlantic Coast Line R. Co., 
125 S.E. 549, 188 N.C. 689—Strunks 

V. Payne, 114 S.E. 840. 184 N.C. 
582. 

Okl.—St. Louis-San Francisco Ry. 
Co. V. Floyd, 293 P. 250, 146 Okl. 
42, 77 A.L.R. 1431. 

S.C.—Youngblood v. Southern Ry. 
Co., 149 S.E. 742, 152 S.C. 265, 
77 A.L.R. 1419. 

Tex.—Texas & P. Ry. Co. v. Perkins, 
Com.App., 48 S.W.2d 249—^Port 
Worth & Denver City Ry. Co. v. 
Burton, Civ.App., 1'58 S.W.2d 601, 
error dismissed. 

Utah.—^Klinge v. Southern Pac. Co., 
57 P.2d 367, 89 Utah 284, 105 A. 
L.R. 204. 

84. La.—^Hamilton v. Louisiana Ry. 
& Nav. Co., 1X1 So. 184, 162 La. 
841. 

85. Cal.—Showalter v. Western Pac. 

R. Co., 10-6 P.2d 89-5, 16 Cal.2d 460 
—^Woodward v. Southern Pac. Co., 
94 P.2d 1028, 35 CaI.App.2d 130, 
certiorari denied Southern Pac. Co. 
V. Woodward, 60 S.Ct. 614, 309 U. 

S. 670, 84 L.Ed. 1016. 

39 C.J. p 266 note 30. 

Ezcessive damages 

Decided cases are not controlling, 
but merely advisory, on the ques¬ 
tion of excessiveness of verdict and 
judgment.—Sallee v. St, Louis-San 
Francisco Ry. Co., 12 S.W.2d 4*76, 
321 Mo. 798. 




§ 173 


MASTER AND SERVANT 


56 C.J.S, 


dtire^® botli in the triai court and on appeal^? ex- 
cept in so far as they niay have been modified by 
the statute.ss Matters of substance controlled by 


the Federal Employers’ Liability Act cannot be var- 
ied or destroyed by state laws,^^ but such rights or 
defenses must be asserted in the state court at such 


86, U.S.—North Carolina K. Co. v. 
Zachary, N.C.» 34 S.Ct. 305, 232 TJ. 
S. 248, 58 L.Ed. 591, Ann.Cas.l914C, 
l'^9—^Kansas City Southern Ry. 
Co. V. Nectaux, C.C.A.L.a.,‘ 26 P. 
2d 317, certiorari denied Kansas 
City Southern Ry. Co. v. Nectaux, 
49 S.Ct. 24, 278 U.S. 621, 73 L.Ed. 
642. 

Ala.—Louisville & 1^. R. Co. v. Hali, 
135 So. 466, 223 Ala. 338, certiorari 
denied 52 S.Ct. 37, 284 U.S. 661, 
76 L.Ed. 560. 

Ark.—^Kansas City Southern Ry. Co. 
V. Sanford, 31 S.W.2d 963, 182 

Ark. 484, certiorari denied 51 S. 
Ct. 347, 283 U.S. 825, 75 L.Ed. 
1439. 

Cal.—Showalter v. Western Pac. R. 
Co., 106 P.2d 895, 16 Cal.2d 460— 
Woodward v. Southern Pac. Co., 
94 P.2d 1028, 3'5 Cal.App.2d 130, 
certiorari denied Southern Pac. 
Co. V. Woodward, 60 S.Ct. 614, 309 
U.S. 670, 84 L.Ed. 1016—King v. 
- Schumacher, 89 P.2d 466, 32 Cal. 
App. 172, certiorari denied Schu¬ 
macher V. Kingr, '60 S.Ct. 123, SOS 
U.S. 593, 84 L.Ed, 486. 

Idaho.—Roy v, Oregon Short Line R. 
Co., 42 P.2d 476, 55 Idaho 404, cer¬ 
tiorari denied Oregon Short Line 

R. Co. V. Roy, 56 S.Ct. 89, 296 U. 

S. 579, 80 L.Ed. 409. 

111.—Taylor v. Southern Ry. Co., 182 
N.E. 80'5, 350 111. 139—Parthun v. 
Elgin, J. & E. Ry. Co., 60 N.E.2d 
464, 325 Ill.App. 408—Avance v. 
Thompson, 51 N.B.2d 334, 320 111. 
App, 406, reversed on other 
grounds 5o N.E.2d 57, 387 111. 77, 
certiorari denied 66 S.Ct. 82, 323 
U.S. 753, 89 L.Ed. 603. 

Ind.—Pennsylvania R. Co. v. Martin, 
170 N.E. 654, 93 Ind.App. 258. 

Ky.—^Louisville & N. R. Co. v. Mc- 
Coy, 110 S.W.2d 433, 270 Ky. 603 
—Chesapeake & O. Ry. Co. v. Shir- 
ley*s AdmX 291 S.W. 395, 218 Ky. 
337. 

Me.—^Delong v. Maine Cent, R. Co., 6 
A.2d 431, 136 Me. 194. 

Mass.—Shipp v. Boston & M. R. R., 
186 N.E. 653. 283 Mass. 266—Dew;- 
ing V. New York Cent,- R. Co„ 183 
N.E. 754, 281 Mass. 351. 

Mo.—Joice V. Missouri-Kansas-Texas 

R. Co., 189 S.W.2d 568, 354 Mo. 
439, 161 A.L.R. 383—Williams v. 
St. Louis-San Francisco Ry. Co., 85 

S. W.2d 624, 337 Mo. 667—Halt v. 
Cleveland, C., C. & St. L. Ry. Co., 
279 S.W. 148, certiorari denied 
Cleveland, C., C. & St. L. Ry. Co. 

' V. Halt, ‘^6 S.Ct. 483, 271 U.S. 668, 

: 70 L.Ed. 1142. 

N.T.—Murmann 'v. New York, N. H. 

■ & H. R. C6., 253 N.Y.S, '450, 233 
' App.Piv. ’446, reversed., on other 
grounds ISO N.E. 114, 258 N.Y. 447, 


followed in Cremeans v, Pennsyl- 
vania R. Co., 255 N.Y.S. 972, 235 
App.Div. 736. 

N.C.—Batton v. Atlantic Coast Line 

R. Co., 193 S.E. 674, 212 N.C. 256, 

certiorari denied Atlantic Coast 
Line R. Co. v. Batton, '58 S.Ct. 750, 
303 U.S. '651, 82 L.Ed. 1112—Cand- 
ler V. Southern Ry. Co., 149 S.E. 
393, 197 N.C. 399—Troxler v. 

Southern Ry. Co., 140 S.E. 20, 194 
N.C. 446—Inge v. Seaboard Air 
Line Ry. Co., 135 S.E. 522, 192 N. 
C. '522, certiorari denied Seaboard 
Air Line R. Co. v. Inge, 47 S.Ct. 
456, 273 U.S. 753, 71 L.Ed. 874. 

S.C.—Cato V. Atlanta & G. A. L. Ry. 
Co., 162 S.E. 239, 164 S.C. 123, cer¬ 
tiorari denied Atlanta & C. A. L. 
Ry. Co. V. Cato, '52 S.Ct. 200,‘284 

U. S, 684, 76 L.Ed. 577—Covington 

V. Atlantic Coast Line R. Co., 155 

S. E. 438, 158 S.C. 194, certiorari 
denied Atlantic Coast Line R. Co. 
V. Covington, '51 S.Ct. 33, 282 U.S. 
858, 75 L.Ed. 759. 

Tenn.—^Kurn v. Weaver, 161 S.W.2d 
1005, 25 Tenn.App. 6'56. 

Tex.—Gulf, C. & S. P. Ry. Co. v. 
Moser, Clv.App., 277 S.W. 722, re¬ 
versed on other grounds 48 S.Ct. 
49, 275 U.S. 133, 72 L.Ed. 200, con- 
formed to, Civ.App., 4 S.W.2d 1118. 
39 C.J. p 266 note 31. 

“When an action is Instituted in 
a state court under said [Federal 
Employers’ Liability] act, the rules 
of pleading, practice, and procedure 
of the state wherein the suit is 
brought control in so far as thereby 
no substantive right or defense aris- 
ing under the act is lessened or de¬ 
stroyed,”—Ross V. Louisville & N. 
R. Co., 172 So. 752, 753, 178 Miss. 69. 

Nature and pnrport of declaration 
which alleged violation of a oom- 
mon-law duty owed by employer to 
an employee, but which answer al¬ 
leged set forth a cause of action ex- 
clusively governed by the Federal 
Employers’ Liability Act w^as to be 
determined in accordance with state 
law, the adjudication of a federal 
Question not being involved.—Tanona 
V. New York, N. H. & H. R. R., 18 N. 
E.2d 163, 301 Mass. 589. 

Identlcal rules under federal and 
state laws 

In action for personal injury sus- 
tained by switchman, where counts 
under common law as aided by state 
workmen's compensation law and 
under fedetai Employers’ Liability 
Act were joined, it was held that the 
rules bf evidence and elements of 
danaages were Identioal under the 
laws.—^Hatch v. Portland Terminal 
Co., 131 A. 5. 12‘5 Me. 96. * 
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’ Common-law rules 

In administering the Federal Em¬ 
ployers' Liability Act in a state 
court the rules of practice and pro¬ 
cedure followed in the trial of com- 
mon-law actions should be observed 
except in so far as the act itself 
changes or modifies those rules. 

'Cal.—Pietryzk v. Dollar S. S. Lines, 
88 P.2d 783, 31 Cal.App.2d 584. 
Ky.—Louisville & N. R. Co. v. John¬ 
son, 171 S.W. 847, 161 Ky. 824. 
Tenn.—Corpus Juris q.uoted in Bren- 
izer V. Nashville, C, & St. L. Ry., 
'3 S.W.2d 1053, 10-54, 156 Tenn. 479, 
rehearing denied 8 S.W.2d 1099, 156 
Tenn. 479. 

Statutory rule of evidence 
State privileged Communications 
statute, being mere rule of evidence, 
is applicable in action under Federal 
Employers’ Liability Act.—New Or- 
leans & N. E. R. Co. v. Jackson, 110 
So. 586, 145 Miss. 702. 

Pendency of action 
Where action under Federal Em¬ 
ployers’ Liability Act was commenc- 
ed within two years after injury in 
City court which had no jurisdiction 
of the subject matter because injury 
occurred outside territorial limits of 
City, and subseqtuently the City court 
entered an order purporting to trans¬ 
fer case to Circuit court, whether 
any case was pending in state court 
was a auestion to be determined by 
state law as int-erpreted by state su¬ 
preme court.—Herb v. Pitcairn, 111., 
65 S.Ct. 459, .324 U.S. 117, 89 L.Ed. 
789. 

87. Cal.—^King v. Schumacher, 89 P. 
2d 466,’ 32 Cal.App.2d 172, certio¬ 
rari denied Schumacher v. King, 
60 S.Ct. 123, 308 U.S. 593, 84 L.Ed. 
496. 

Beduction of damages 

In action for injuries to switch- 
man under Federal Employers' Lia¬ 
bility Act, state supreme court had 
power to modify judgment condition- 
ally by reducing damages.—Roy v. 
Oregon Short Line R. Co., 42 P.2d 
476, 55 Idaho 404, certiorari denied 
Oregon Short Line R. Co. v. Roy, 
56 S.Ct. 89, 296 U.S. 579, 80 L.Ed. 
409. 

83. Cal.—^Woodward v. Southern. 
Pac. Co., 94 P.2d 1028, 35 Cal.App. 
2d 130, certiorari denied Southern 
Pac. Co. V. Woodward, 60 S.Ct, 
614, 309 U.S. 670, 84 L.Ed. 1016. 
La.—Harris v. Yazoo & M. V. R. Co.^ 
App., 183 So. 108. 

39 C.J. p 267 note 32. 

88. Oal.—King v. Schumacher, 89 
P.2d 466, 32 Cal.App.2d 172, cer- 
tioi*ari denied Schunaacher v. King,. 
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and in such manner^i as will entitle them to 
consideration under the state^s established system of 
practice and pleading. 

Exclusiveness of fedcral remedy, The federal law 
is exclusive in operation, not merely cumulative,^^ 
and it is error to give instructions on the state law;^^ 
but where, under the pleadings and evidence, there 
is an issue of fact as to whether a federal law is 
applicable, cases may be submitted to the jury un¬ 
der proper instructions as to both aspects of it^^ 
If no recovery can be had under the federal law, 
in a case to which it is properly applicable, plain- 
tifif has no other remedy.s® If a plaintiff expressly 
bases his action on the Federal Employers’ Liability 
Act, that act governs;^® so, where plaintiff resists 
removal of an action from the state court where it 
is pending to the federal court, on the ground that 
the federal act gives him the right to sue in the 
state court, it constitutes an election to proceed un¬ 
der the federal law and is binding on him.9'^ 

Where plaintiff^s case was tried and submitted to 
the jury on the theory that' he was within the pro- 
tection of the federal act, he must either stand or 
fall on the proposition that he is entitled to recover 
under that act,9S and a judgment for plaintiff in such 
action cannot be sustained as a judgment in a com- 


§ 173 

mon-law action for negligence.®® If state and fed¬ 
eral statutes are substantially similar,^ or the rules 
of law governing the trial of issues under such 
statutes are the same, no question of jurisdiction 
being involved,^ it is immaterial whether the ac¬ 
tion is brought under the one or the other. The 
facts and not the pleadings determine whether the 
in jury in any case gives a right of recovery under 
the federal or under a state statute,^ and a carrier 
is not estopped to urge that its liability is measured 
by the federal act by having pleaded contributory 
negligence and thus having relied on the state law."* 
The federal act, although exclusive as to cases with¬ 
in its provisions so far as the employer is con- 
cerned, does not preclude a remedy against another 
party to the wrong.5 The right to proceed under the 
federal statute may be waived.6 

(b) As to What Constitutes Negligence 

Since the Federal Employers’ Liability Act does not 
define negligence, the question of whether the acts com- 
piained of amount to negligence is to be determined ac- 
cording-to the common law as applied in the federai 
courts. 

Since the Federal Employers^ Liability Act does 
not define negligence, the question whether the acts 
complained of amount to negligence is to be deter- 


60 S.Ct. 128, 308 U.S, 693, 84 L.Ed. 
496. 

90. U.S.—Atlantic Coast Line R, Co. 
V. Mims, S.C., 37 S,Ct. 188, 242 
U.S. 632. 61 L.Ed. 476. 

39 C.J. p 267 note 34. 

91. U.S.—Atlantic Coast Line R. 
Co. V. Mims, S.C., supra. 

Cal.—King V. Schumacher, 89 P.2d 
466, 32 Cal.App.2d 172, certiorari 
denied Schumacher v. King, '60 S. 
Ct. 123, 308 U.S. '593, 84 L.Ed, 496. 
39 C.J. p 267 note 34. 

92. U.S.—Mastrandrea v. Pennsyl- 
vania R. Co., C.C.A.Pa., 132 F.2d 
318. 

111.—Dunlavy v. Chicago, B. & Q. R. 

Co., 200 Ill.App. 75. 

Neb.—Hensley v, Chicago, St. P., M. 
& O. Ry. Co., 226 N.W. 421, 118 
Neb. 690. 

Or.—Adskin v. Oregon-Washington 
R. & Nav. Co., 276 P. 1094, 129 Or. 
169. 

39 C.J. p 267 note 35, p 908 notes 93, 
94. 

Federal law as superseding state 
law covering same field see Com- 
merce § 78 e (4) (a). 

Not govemsd hy common-law 
Right of action, under employers' 
liability law, is not governed by 
rules of common-law actions for 
damages or to that action‘as modl- 
fled by statute.—Grasty v. Sabin, 259 
P. 1049. 32 Ariz. 463. 


Statntory amexxdment held not to | 
change mls 

Cal,—Copley v. Industrial Accident 
Commission, 120 P.2d 879, 9 Cal. 
2d 287, certiorari denied 62 S.Ct. 
1108, 316 U.S, 6‘78, 86 L.Ed. 1752. 
Cocamon-law remedy held available 
It has been said that a servant 
engaged in interstate commerce, who 
is injured, -may recover under the 
common law, where the facts and 
circumstances would entitle him to 
maintain an action thereunder re- 
gardless of the statute.—Grow v. 
Oregon Short Line R* Co., 138 P. 398, 
44 Utah 160, Ann.Cas.l915B 481. 

93. N.T.—Sadowski v. Long Island 
R. Co.. 55 N.E.2d 497, 292 N.T. 448. 

39 C.J. p 2'67 note 36. 

94. S.C.—^Koennecke v. Seaboard Air 
Line R. Co., 85 S.E. 374, 101 S.C. 
86, affirmed 36 S.Ct. 126, 239 U.S. 
3'52, 60 L.Ed. 32-4—Howell v. At¬ 
lantic Coast Line R, Co., 83 S.E. 
639, 99 S.C. 417. 

95. U.S.—New‘York, Central R.-Co. 
V. Winfield, N.Y., 37 S.Ct. 546, 244 
U.S. 147. 61 L.Ed. 1045. 

39 C.J. p 267 note 38, p 908, notes 93, 
94. 

96. • Mo.—^Kilburn v. Chicago, M. & 
St. P. R. Co.; 232 S.W._1017i 289 

' Mo. 75. 

Neb.—^Hensley v. Chicago, St. P., M. 
& O. Ry. Co., 226 N.W. 421, IIS 
Neb. 690. 


97. Wash.—^Killes v. Great North¬ 
ern R. Co., 161 P. 69. 93 Wash. 416. 

98. Neb.—^Hensley v. Chicago, St. 
P.. M. & O. Ry. Co.. 226 N.W, 421, 
IIS Neb. 690. 

99. Neb.—Hensley v. Chicago, St. 
P., M. & O. Ry. Co., supra. 

1. Kan.—^Kasper v. Kansas City, L. 
& W. Ry.' Co., 207 P. 203, 111 Kan. 
267. 

2. U. S.—Illinois Cent. R. Co. v. 
Nelson, lowa, 212 F. 69. 128 C.C.A. 
525. 

3. Me.—Hatch v. Portland Terminal 
Co.. 131 A. 5, 125 M«. 96. 

Mass.—Corbett v. Boston & M. R. 

R. Co., 10-7 N.E. 60. 219 Mass. 351. 
12 A.L.R. 683. 

4. U.S.~St. Louis, I. M. & S. R. 
Co. V. Hesterly, Ark., 33 S.Ct. 703, 
228 U.S, 702, 67 L.Ed. 1031. 

5. N.Y.^ott V. Erie R. Co., 131 N. 
E. 737, 231 N.T. 67. 

Wash.—Schosboek v. Chicago, M., St. 
P. & P. R. Co., 71 P.2d 548, 191 
Wash. 426. 

6. Wis.—Graber v. Duluth, S. S. & 
A. Ry. Co., 150 N.W. 489, 159 Wis. 
414—Hanson v. Chicago , M. & St. 
P. Ry. Co., 146 N.W. 524, 157 Wis. 
4'55—Leora v. Minneapolis, St. P. & 

S. S. M. Ry. Co., 146, N.W. 620, iS-e 
Wis. 386. 
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mined according to the conunon law*^ as applied in 
the federal courts,^ and it has been held that, in the 
case of a conflict between the decisions of the state 
and of the federal courts as to what constitutes 
cotnmon-law negligence, the federal nile prevails.^ 
Some courts have, however, taken the view that 
since there is no federal common law, the common 
law of the state is the law of the case.^® 

d. Federal Safety Appliance Act 

The Federal Safety Appliance Act is to be construed 
liberally and applied in view of practical railroad opera- 


tion. Whlle the rlghts of the parties must be determined: 
by the decisions of the federal courts which have con¬ 
strued and applied the act^ the nature and incidents of 
the remedy are left to state law. 

While the Federal Safety Appliance Act is to be 
construed liberally^l so as to accomplish the pur- 
pose for which it is intended^^ and not to defeat the 
object of the legislation,^3 it must be interpreted ai;d 
apphed in view of practical railroad operation.^^ 

It does not operate retrospectively.^^ rights 

of the parties must be determined by the decisions 
of the federal courts which have construed and ap¬ 
plied the act,^6 but the nature and incidents of the 


7* U.S.—McGivern v. Northern Pac. 

Ry. Co., C.C.A.Minn.. 132 P.2d 213, 
Ark.—Kansas City Southern By. Co. 
V. Larsen. 114 S.W.2d 1081, 195 
Ark. 808, certiorari denied 59 S. 
Ct. 82, 305 U.S. 621, 83 L.Ed. 397. 
111.—Brundege v. Chicagro, B. & Q. 

R. Co., 154 N.B. 433, 324 111. 74. 
Me.—Hatch v. Portland Terminal 

Cb., 131 A. 5, 125 Me. 96. 

Md.—^Western Maryland R. Co. v. 
Sanner, 101 A. '587, 130 Md. 581, | 
certiorari denied 38 S.Ct. 61, 245 

U. S. 661, 62 L.Ed. 536. 

Mich.—^Watts v. Pere Marqtuette R. 

Co., 203 N.W. 859, 231 Mich. 40. 
Mo.—Brimer v. Davis, 245 S.W. 404, 
211 Mo.App, 47. 

Neb.—Eliis V. Union Pac. R. Co.. 22 

N.W.2d 305, 147 Neb. 18. 

N.J.—Deputla v. Pennsylvania R. 
Co., 166 A. 87, 110 N.J.Law 615, 
certiorari denied Pennsylvania R. 
Co. V. Deptula, 54 S.Ct. 62, 290 U. 

S. 643, 78 L.Ed. 659. 

N.C.—^Potter v. Atlantic Coast Line 
R. Co., 147 S.E. '698. 197 N.C. 17. 

8. U.S.—Raudenbush v. Baltimore 
& O, R. R.. D.C.Pa., 63 P.Supp. $29. 
Ark.—^Kansas City Southern Ry. Co. 

V. Larsen, 114 S.W,2d 1081. 195 
Ark. 808, certiorari denied 69 S. 
Ct. 82. 305 U.S. 621. 83 L.Ed. 397 
—^Kansas City Southern Ry. Co. v. 
Brock, 98 S.W.2d 949. 193 Ark. 
210—^Missouri Pac. R. Co. v. Mont- 
gomery, '55 S.W.2d 68, 186 Ark. 
537. certiorari denied 63 S.Ct. 690, 
289 U.S. 747, 77 L.Ed. 1493—Mis- 
souri Pac. R. Co. v. Remel, 48 S. 
■W.2d 548, 185 Ark. 598, certiorari 
denied '53 S.Ct. 85, 287 U.S. 634, 
77 L.Ed. 550—St. Louis-San Pran- 
cisco Ry. Co. v. Bishop, 33 S.W.2d 
383, 182 Ark. 763, certiorari de¬ 
nied 51 S.Ct. 647, 283 U.S. 854, 75 
L.Ed. 1461—Missouri Pac. R. Co. 
V. Skipper, 298 S.W. 849, 174 Ark. 
1083, certiorari denied 248 S.Ct. 
322, 276 U.S. 629, 72 L.Ed. 740. 

Mo.—Urie v. Thompson, 176 S.W.2d 
. 471, 352 Mo. 211—Lloyd v. Alton 
R. Co.. ITS S.W.2d 819, 851 Mo. 
1156. 

N.H.—Sweeney v. Boston & M. R. R., 
174 A. 576, 87 N.H. 90. afflrmed 175 
A. 243, 87 N.H. 90, certiorari de¬ 


nied 55 S.Ct. 638, 294 U.S. 728, 79 | 
L.Ed. 1258. 

N.T.—Sadowski v. Long: Island R. 

Co., 55 N.E.2d 497, 292 N.T. 448. 
Okl.—Missouri-Kansas-Texas R. Co. 
V. Highfill, 293 P. 182, 146 Okl. 84, 
certiorari denied 51 S.Ct. 483, 283 
U.S. 834. 75 L.Ed. 1446. 

Or.—Makino v. Spokane, P. & S. Ry. 

Co., 63 P.2d 1082, 156 Or. 317. 

Tex.—Rio Grande, E. P. <fe S. P. R. 
Co. V. 'Dupree, Com.App., 55 S.W. 
2d 622. 

Proslniate cause 

In determining: whether alleged 
negligence was the proximate cause 
of an employee's injuries, the state 
court is bound by the decisions of 
the United States supreme court.— 
Pitzgerald v. Pennsylvania R. R., 184 
A. 299, 121 Pa.Super. 461. 

Res Ipsa lo^oiitur 

The Question of whether or not 
the doctrine of res ipsa loquitur ap- 
plies is to be determined by the de¬ 
cisions of the federal courts, partic- 
ularly by those rendered by the su¬ 
preme court. 

Cal.—Connor v. Atchison, T. & S. 
F. Ry. Co., 207 P. 378, 189 Cal. 1, 
22 A.L.R. 1462.- 

Ky.—Louisville & N. R. Co. v. Grant, 
2 S.W.2d 1063, 223 Ky. 39. 

Mo.—Cantley v. Missouri-Kansas- 
Texas R. Co., 183 S.W.2d 123, 353 
Mo. 605—Noce v. St. Louis-San 
Francis co Ry. Co., 85 .S.W.2d 637, 
337 Mo. 689. 

9. Neb.—^Diller v. Chicago, B. & Q. 
R. Co., 229 N.W. 888, 119 Neb. 494. 

Wis.—Kalashian v. Hines, 177 N.W. 

602, 171 Wis. 429. 

39 C.J. p 267 note 46. 

10. 111.—Arens v. Baltimore & O. 

O. T. R. Co., 213 IlLApp. 273. 

39 C.J. p 2-67 note 45. 

Xn KexLtucky 

(1) The rule of the text was ad- 
hered to in some early cases.—Cin¬ 
cinnati, N. O. & T. P. R. Co. V. 
Swann, 169 S.W. 886, 160 Ky. 458, 
L.R.A.1915C 27—Helm v. Cincinnati 
R. Co., 160 S.W. 94*5, 156 Ky. 240. 

(2> But later* cases recognize the 
rule that the common law as In¬ 
terpreted by the federal courts is 
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controlling.—^Chesapeake & O. Ry. 
Co. V. Craig, 17 S.W.2d 224, 225, 229 
Ky. 365—Cincinnati, N. O. & T. P. 
Ry. Co. V. Heinz, 14 S.W.2d 138, 227 
Ky. 816—Louisville & N. R. Co. v. 
Grant, 2 S.W.,2d 1063, 223 Ky. 39. 

11. Minn.—Frye v. Chicago, R. I. & 

P. R. Co., 195 N.W. 629, 157 Minn. 
62. 

12. Miss.—^New Orleans <& N. E. R. 
Co. V. Jackson, 105 So. 770, 140 
Miss. 375. 

13. U.S.—Johnson v. Southern Pac. 
Co., Utah, 25 S.Ct. 158, 196 U.S. 
1, 49 L.Ed. 363. 

14. Ga.—Davis v. Manry, 117 S.E. 

I 283. 30 Ga.App. 213. 

Requirements imposed see infra SS 
! 225-230. 

15. U.S.—U. S. V. Colorado Midland 

R. Co., Colo., 202 P. 732, 121 C.C.A. 
194. 

16. Cal.—Scott V. Industrial Acci¬ 
dent Commisslon of Californla, 70 
P.2d 940, 9 Cal.2d 315. 

111.—Lavigne v. Chicago, M., St. P. 
& P. R. Co., 4 N.E.2d 785, 287 111. 
App. 253, 268, certiorari denied 58 

S. Ct. 32, 302 U.S. '688, 82 L.Ed. 532 
—^Davidson v. Peoria & P. U. Ry. 
Co.. 203 Ill.App. 498. 

lowa.—Thornton v. Minneapolis & 
St. L. R. Co., 175 N.W. 71, 187 lowa 
1158. 

Mo.—Meek v. New York C. & St. L. 

R. Co., 88 S.W.2d 333, 337 Mo. 
1188, certiorari denied New York, 
C. & St. L. R. Co. V. Meek, 56 S.Ct. 
668, 297 U.S. 722, 80 L.Ed. 1006— 
Kimberling v. Wabash Ry. Co., 8'5 

S. W.2d 736, 337 Mo. 702—Hiatt v. 
Wabash Ry. Co.. 69 S.W.2d 627. 
334 Mo. 895. certiorari denied Wa¬ 
bash Ry. Co. v. Hiatt, 55 S.Ct. 72. 
293 U.S. 560, 79 L.Bd.‘ 661—Pe- 
ters V, Wabash Ry. Co., 42 S.W.2d 
688, 328 Mo. 924, certiorari denied 
52 S.Ct. 209, 284 U.S. 686, 76 L. 
Ed. 580—Illinois State Trust Co. v. 
Missouri Pac. R. Co.. 5 S,W.2d 368. 
319 MOj ^OS, certiorari denied 49 S. 
Ct. 2*5, 278 U.S. 623, 73 L.Ed. 644. 

Refusal of federal courts to follow 
state law and decisions of state 
courts as to questions with rela- 
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remedy under the act are left to state law.i7 Where 
an action is based on a violation of the Federal 
Safety Appliance Act, the liability will be enforced 
by the courts of one state without reference to the 
laws of another state in which the injury occurred.^^ 
The fact that the employment was procured through 
false representations by the employee as to his for¬ 
mer employment^9 and as to his physical condi¬ 
tioni® has been held not available as a defense. 
Where it is not ciear whether plaintiff relies on the 
Federal Employers’ Liability Act or the Safety Ap¬ 
pliance Act, the former necessarily applies, since 
it Controls the liability of an employer to the em¬ 
ployee, whether the employer has violated the Safety 
Appliance Act or has been guilty of general neg- 
ligence.21 

e, Federal Boiler Inspection Act 

The construction placed on the Federal BoIIer Inspec¬ 
tion Act by the federal courts is blnding on state courts 
in interstate cases. The act prescribes no form of action 
to be pursued for a recovery of damages for !ts breach. 

The construction placed upon the Federal Boiler 
Inspection Act by the federal courts is binding on 
state courts in interstate cases,^2 and a state court 
must follow the federal rule in determining the suffi- 
ciency of the evidence to show a violation of the 
act.ii The act prescribes no form of action to be 


pursued for a recovery of damages for its breach.24 
f. Occupational Diseases Acts 

Statutes requiring the employer to adopt approved 
devices or means for the prevention of occupational dis¬ 
eases are constitutional if not too vague, indefinite, un- 
certaln, or incomplete. They do not make an employer 
an insurer against any occupational disease, but make 
him liable if such a disease is contracted by an employee 
as a direct resuit of his failure to comply with their re- 
quirements. 

Under the statutes,in some jurisdictions the em¬ 
ployer is required to adopt and provide reasonable 
and approved devices or means for the prevention of 
occupational diseases.25 Such statutes have been 
held constitutional,26 but not where their provisions 
are so vague, indefinite, uncertain, or incomplete 
that no sufficiently ciear and intelligible Standard of 
duty is defined thereby.27 They must be given a 
reasonable construction which will tend to effect the 
purpose of the legislature.^S These statutes do not 
make an employer an insurer against any occupa¬ 
tional disease they make him liable if such a dis¬ 
ease is contracted by an employee as a direct re¬ 
suit of his failure to comply with their require- 
ments.2® In order to bring a case within the provi¬ 
sions of such a statute, it must be shown that the 
disease contracted by an employee is an occupational 
disease incident or peculiar to his work.^^ 


tion to Federal Safety Appliance 
Act see Federal Courts § 189 b. 
■WTietlier plaiatlff was employee 
depends on the decisions of the su¬ 
preme court of the United States, if 
any have been rendered on that 
question.—St. Louis-San Prancisco 
Ry, Co. V. Barron, 267 S.W. 58,2, 166 
Ark. 641. 

17. U.S.—Breisch v, Central R. R. 
of New Jersey, Pa., 61 S.Ct. 662, 
812 U.S. 484, 85 L.Ed. 964, 132 A. 
L.R. 9yl8—Tipton v. Atchison, T. & 
S. P. Ry. Co.. Cal., 56 S.Ct. 715, 298 
U.S. 141, 80 L.Bd. 1091, 104 A.L.H. 
831. 

18. Tex.—Southern Pac. Co. v. Hen- 
derson, Civ.App., 208 S.W. 561, er¬ 
ror refused—Texas & P. R. Co. v. 
Sprole, Civ.App., 202 S.W. 986. 

18. U.S.—Payne v. Uaugherty, C.C. 

A.Neb., 283 P. 353. 

False statements as insufficient to 
terminate relation of master and 
servant existing at time of injury 
see infra § 180 c. 

20. U.S.—^Payne v. Daugherty, su¬ 
pra. 

21. 111,—Hunt v. Illinois Southern 
R. Co., 196 Ill.App. 639. 

Mo.—Gill V. Baltimore & 0. R. Co., 
259 S.W. 93, 302 Mo. 317. 


BTecessity of bringriaLfir case within li¬ 
ability statute 

Employee, to recover under feder¬ 
al law for alleged violation of Safety 
Appliance Act, must bring himself 
within Federal Employers' Liability 
Act.—Gieseking v. Litchfield & M. 
Ry. Co., 94 S.W.2d 375, 339 Mo. 1. 

22. Ohio.—Scrabic v. Cincinnati, N. 
0. & T. P. Ry. Co., 182 N.E. 628, 
42 Ohio App. 473. 

23. Mo.—Hardin v. Illinois Cent. R. 
Co., 70 S.W.3d 1075, 324 Mo. 1169, 
certiorari denied Illinois Cent. R. 
Co. V. Hardin, 5’5 S.Ct. 86, 293 U. 
S. 5*74, 79 L.Ed. 672. 

N.H.J—^Watkins v. Boston & M, R. 

R. , 188 A. 315, 83 N.H. 10. 

24. Ala.—^Atlantic Coast Line R. Co. 
V. Wetherington, 16 So.2d 720, 24'6 
Ala. S13. 

25. U.S,—St. Joseph Lead Co. v. 
Jones, C.C.A.MO., 70 F.2d 475. 

Mo.—Lockhart v. Kansas City, 175 

S. W.2d 814, 351 Mo. 1218. 

Pa^—Graszkowski v. White Brothers 
Smelting Corporation, 18 Pa.Dist. 
& Co. 438. 

26. U.S.—St. Joseph Lead Oo. v. 
Jones, C.C.A.MO., 70 P.2d 475. 

Ind.—Illinois Steel Co. v. Puller, 23 
N.E.2d 269, 216 Ind. 180. 
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Occupational diseases acts and work- 
men's compensatlon acts distin- 
guished see Workmen's Compen- 
sation Acts § 4, also 71 C.J. p 229 
notes 51, 52. 

Occupational disease within Work- 
men’s Compensation Acts see the 
C.J.S. title Workmen's Compensa¬ 
tion Acts § 169, also 71 C.J. p 699 
note 69-p 603 note 90. 

27. 111.-—Vallat V. Radium Uial Co., 

196 N.E. 485, 360 111. 407, 99 A.L. 
R. 607—Boshuizen v. Thompson & 
Taylor Co., 195 N.E. 625, 360 111. 
160. 

08. 111.—Jannusch v. Weber Bros. 
Metal Works, 249 Ill.App. 1. 

Mo.—^Dodd V. Independent Stove & 
Furnace Co., 51 S.W.2d 114, 330 
Mo. 662. 

29. Mo.—Smith v. Harbison-Walker 
Refractories Co., '100 S.W.2d 909, 
340 Mo. 389. 

Employer as not insurer of safety of 
employee generally see supra § 
171. 

Railroad as not insurer under Feder¬ 
al Employers" Liability Act of 
safety of employees see supra 
subdi Vision c (1) of this section. 

30. Mo.—Smith v. Harbison-Walker 
Refractories Co., supra. 

31. 111.—Wilcox V. International 

Harvester Co., 198 IlLApp. 33. 
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§ 174, Relation of Parties; Course and Scope 
of Employment 

As a genera! rule, before one can claim the status of 
an employee entitied to recover as such agalnst his em- 
ployer for personal injuries, he must be engaged by an- 
other person to perform work or Services as directed and 
controlled by the employer and on the latter^s promise to 
pay compensation for sucH Services. 

As affecting the question of the master^s liability 
for injuries to his servant, a master has the abso¬ 
lute right to say who his servants shall and to 
fix the scope of their employment and the limits of 
their authority.33 As a general rule, before one can 
claim the status of an employee entitied to recover 
as such against his employer for personal injuries, 
he must be engaged by another person to perform 
Work or Services as directed and controlled by the 
employer and on the latter’s promise to pay compen- 
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sation for such services.®^ 

There must be a contract between tbe employer 
and employee, and a meeting of the minds,S5 al- 
though an express contract is not required.36 This 
relation is usually dependent on the right to direct 
the manner in which the work should be done,^'^ but 
not necessarily so,^^ and its existence is determined 
by ascertaining whose work was being performed 
at the time of the injury.39 Although it is some- 
times difficult to determine whose servant one is 
when performing a particular duty,^o direction and 
control of the work being done are usually deter- 
minative,^! and the test is the right to exercise such 
control rather than the actual exercise of the power 
to control.'^^ Relevant considerations are selection 
and engagement,^3 the right of immediate discharge 
of the employee by the employer,the right of the 
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32. U.S.—^Howland v. Tri-State 
Theatres Corporation, C.C.A.Neb., 
139 F.2d 660. 

Right of master to select his em- 
ployees generally see supra § 2. 

33. U.S.—Howland v. Tri-State The- 
atres Corporation, supra. 

Necessity that injuries be received 
vithin scope of employment see 
infra § 181. 

34. Ark.—^Armour & Co. v. Rice, 134 
S.W.2d '529, 199 Ark. 89. 

^Issentials of relation generally see 
supra $ 2. 

35. Ark.—Armour & Co. v. Rice, 134 
S.W.2d '529, 199 Ark. 89. 

Cal.—Larson v. Lewis-Simas-J ones 
Co., 84 P.2d 296, 29 Cal.App.2d 83, 
111.—^Porter v. Terminal R. Ass'n of 
St^ Uouis, 65 N.E.2d 31, S3‘7 lU.App. 
64S. 

lty.“Oodell Cohst. Co. v. ‘White, €'6 
.S.W,2d 690, ,251 Ky. 574. 

Mass.—Lessard v. Kneeland, 154 K. 

E. 94, 2-57 Mass. 455. 

Okl.—Southland Cotton Oil Co. v. 

Renshaw, 299 P. 425, 14S Okl. 107- 
Or.—Jylha v. Chamberlain, 121 P.2d 
928, 168 Or. 171. 

Pa.—^Reis v. Mosebach, 12 A.2d 37, 
837 Pa. 412. 

Tex.—Johnson v. Murray Co., Civ. 
App., 90 S.W.2d 920, error dis- 
missed. 

Contract as essential of relation gen- 
erally see supra § 2. 

Employment by partner or firm 
The question whether employee 
was employed by partnership,' cr 
only one partner, when injured, is 
immaterial as to latter's liability.— 
Diliard v. Justus, 3 S.W.2d 392, 222 
Mo.App, 862. 

36 . lowa.—Ganzhorn v. Reep, 12 N. 

! W.2d 1&4, 234 lowa 495. 

Or.—Jylha v. Chamberlain, 121 P., 
2d 928, 168 Or. 171. 


Employment by master's servants ^ 
see infra § 177. | 

37. U.S.—Dennis v. Mabee, C.C.A. 

Tex., 139 F.2d 941, certiorari de- 
nied 64 S.Ct. 1261, 322 U.S. 750, 88 
L.Ed. 1581—Stevenson v. Lake 
Terminal R. Co., C.C.AOhio, 42 F. 
2d 357—^Walkins v. Thompson, U. 
C.Mo., ‘72 P.Supp. 953. i 

39 C.J. p 268 note 57 [a]. ! 

Direction and control as considera- 
tion in determination of existence | 
of relation generally see supra § 2. 
Transfer of Service of employee see 
infra § 180. j 

38. Okl.—Chicago, R. I. & P. Ry. ; 

Co. V. Norman, 25 P.2d 298, 165 , 
Okl. 133. i 

Va.—^Atlantic Coast Line R. Co. v. 
Tredway’s AdmX 93 S.E. 560, 
120 Va. 735, 10 A.L.R. 1411, certio- i 
rari denied jS S.-Ct, 191, 245 U.§, | 
670, 62 L.Ed. 640. 

Trafflc arrangements and other con- 
tracts between railroads see infra 
§ 178, 

39. U.S.—^Docheney v. Pennsylvania 

R. Co., C.C.A.Pa., 60 F.2d 808, cer¬ 
tiorari denied 53 S.Ct. 222, 287 U. 

S. 665, 77 L.Ed. 573—Stevenson v. 
Lake Terminal R. Co., C.C.A.Oh:o, 
42 F.2d 357—Watkihs v. Thomp¬ 
son, D.C.Ho., 72 F.Supp. 953. 

Mich.—Buskirk v. Ide, 4 N.W.2d 504, 
302 Mich. 154. 

Okl.—Chicago, R. I. & P, Ry. Co. v. 

Norman, 25 P.2d 298, 165 Okl. 133. 
Va.-:—Atlantic Coast Line R. Co. v. 
Tredway’s Adm*x, 93 S.E. 660, 120 
Va. 735, 10 A.L.R; 1411, certiorari 
denied 38 S.Ct. 191, 245 U.S. 670, 
62 L.Ed, 540. 

As between manager or store 
Delivery boy employed by man¬ 
ager of tea company's store, unless 
otherwise informed, had right to 
assume he was rendering Services 
for company and not for manager 
I personally, as regards question of 
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relationship in determining com- 
pany's liability for boy^s injuries.— 
La Pointe v. Chevrette, 250 N.W. 
272, 264 Mich. 482. 

40. Mo.—^Hurlbut v. Wabash R. Co., 

31 S.W. 1051. 130 Mo. 657. i 

41. U.S.—Docheney v. Pennsylvania 
R. Co., C.C.A.Pa,, 60 F.2d SOS, cer¬ 
tiorari denied 53 S.Ct. 222, 287 

U. S. 665, 77 L.Ed. 673—Stevenson 

V. Lake Terminal R. Co., C.C.A. 
Ohio, 42 F.2d 357. 

Cal.—^Larson v. Lewis-Simas-Jones 
Co., 84 P.2d 296, 29 Cal.App.2d 83. 
Fla.—^Hartquist v. Tamiami Trail 
Tours, 190 So. 533, 189 Fla. 328. 
Mass.—Bell v. Sawyer, 47 N.E.2d 1, 
313 Mass. 250. 

Mich.—Buskirk v. Ide, 4 N.'W’.2d 504, 
302 Mich. 154. 

Tex.—Johnson v. Murray Co., Civ. 
App., 90 S.W.2d 920, error dis- 
missed. 

42. lowa.—Ganzhorn ▼. Reep, 12 N. 

W. 2d 154, 234 lowa 495. 

Mass.—Bell v. Sawyer, 47 N.E.2d 1 , 
313 Mass. 250. 

Or.—^Hust V. Moore-McCormack 
Lines, 158 P.2d 275, 176 Or. 662, 
reversed on other grounds 66 S. 
Ct. 1218, 328 U.S. 707, 90 L.Ed. 
1534—Jylha v. Chamberlain, 121 P. 
2d 928, 168 Or. 171. 

43. U.S.—Stevenson v. Lake Termi¬ 
nal R. Co., C.C.A.Ohio, 42 F.2d 357. 

Or.—^Hust V. Moore-McCormack 
Lines, 158 P.2d 275, 176 Or. 662, re¬ 
versed on other grounds 66 S.Ct. 
1218, 328 U.S. 707, 90 L.Ed. 1534. 

44. U.S.—Stevenson v. Lake Termi¬ 
nal R. Co., C.C.A.Ohio, 42' P.2d 367. 

Cal.—Larson v. Lewis-Simas-Jones 
Co., 84 P.2d 296, 29 Cal.App.2d 83. 
Or. — Hust V. Moore-McCormack 
Lines, 158 P.2d 275, 176 Or. 662, 
reversed ,on other grounds 66 S. 
Ct 1218, 328 U.S. 707, 90 L.Ed. 1634. 
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employee to quit at any time,^^ ^nd loss, if any, to 
be stood by the employer;^® they are not con- 
clusive,^'^ and each case must be decided on its pe- 
culiar facts.^^ Where performance of his duties by 
the servant would, because of his condition, be a 
violation of the law, he is a trespasser when he 
comes on the master^s premises to undertake such 
performance.^^ 

Where the statute has defined ‘'employer*’ and 
“employee/' the statutory definitions prevail over 
the common-law deiinitions of the terms in cases 
Corning within the purview of the statute.^O In the 
absence of statutory definition of the terms, the 


courts \vill construe in their natural sense, to de¬ 
scribe the conventional relation of master and serv¬ 
ant, the words “employee” and “employed” as used 
in the federal^i and state^^ employers' liability acts; 
and such terms refer to persons who are working 
for the employer at his request and under agreement 
to compensate them for their Services. 

Compensation, As a general rule employment 
connotes a promise, express or implied, to pay for 
the Work performed,^^ and the payment of wages is 
a relevant consideration where one claims the status 
of an employee entitled to recover against his al- 
leged employer for personal injuries,®^ but it is not 


45. Cal.—Larson v. Lewis-Simas- 
Jones Co., 84 P.2(i 296, 29 Cal.App. 
2d 83. 

46. Cal.—Larson v. Lewis-Simas- 
Jones Co., supra. 

47. U.S.—Stevenson v. Lake Termi- 
nal R. Co., C.C.A.Ohio, 42 P.2d 357. 

Fla.—Hartquist v. Tamiami Trail 
Tours, 190 So. 633, 139 Fla. 328. 
Okl.—Chicago, R. I. & P. Ry. Co. v. 

Norman, 25 P.2d 298, 165 Okl. 133. 
Va.—Atlantic Coast Line R. Co. v. 
Tredway’s Adm’x, 93 S.E. 660, 120 
Va. 736, 10 A.L.R. 1411, certiorari 
denied 38 S.Ct. 191, 245 U.S. 670, 
62 L.Ed. 540. 

48. U.S.—Cimorelli v. New Tork 
Cent. R. Co., C.C.A.Ohio, 148 F.2d 
575. 

Relation of master asid servant or 
employer and employee held to 
esist T>etweea: 

(1) Automobile owher and person 
*‘^ho at former's request assisted him 
In starting stalled automobile.—^Wat- 
son V. Watson, 163 So, 476, 121 Fla. 
173. 

' (2) Casollne production companies 

and individual employed as “trouble 
shooter" at both companies’ gasoline 
plants as needed.—Cate v. Orfic Gas¬ 
oline Production Co., Tex.Civ.App., 78 
S,W.2d 63‘5, error refused. 

(3) Paper mill and resident man- 
ager of mill who was subject to di- 
rection and control of general man- 
ager.—^Wemyss v. Wyoming Valley 
Paper Co., 172 A. 438, 86 N.H. 687. 

(4) Petroleum company and person 
employed by agent in charge of its 
bulk sales station to drive agenfs 
truck used to deliver company*s 
Products.—Texas Co. v. Mills, 156 So. 
866, 171 Miss. 231. 

(5) Terminal railroad and car in¬ 
spector, who was engaged by rail¬ 
road to see that safety devices on 
cars on shipp6r’s premises complied 
with federal law.—Small v. Ralston- 
Purina Co., Mo.App., 202 S.W.2d 633. 

(6) Other persons. 

N.T.—^Aken v. Barnet & Aufsesser 
Knitting Co., 103 N.T.S. 1078, 118 


App.Div. 463, affirmed 85 N.E. 
1105, 192 N.Y. 554. 

Ohio.—^Kraemer v. Bates Motor 
Transport Lines, 11 N.E.2d 105, 56 
Ohio App. 427. 

Tenn.—Southern Ry. Co. v. MeCar- 
roll, 7 Tenn.App. 297. 

Tex.—Fort Worth & D. C. Ry. Co. v. 
Mills. Civ.App., 140 S.W.2d 513, 
error dismissed, judgment correct. 
Relation of master and servant or 
employer and employee held not 
to exlst betweens 

(1) Landlord and tenant cultivat- 
ing farm on shares who assisted 


L. Ry., 65 S.W.2d 637, 16 Tenn.App. 
695. 

Va.—Atlantic Coast Line R. Co. v. 
Tredway’s Adm'x, 93 S.E. 560, 120 
Va. 735, 10 A.L.R. 1411, certiorari 
denied 38 S.Ct. 191, 245 U.S. 670, 
62 L.Ed. 540. 

Employee cansing injnry 
Where employee of interstate car- 
rier was killed while employed in 
employer’s yard by an engine of an- 
other carrier which was negligently 
operated by an employee of such 
other carrier, the employee of the- 
carrier whose act caused employee's 


landlord in pulling stumps.—Pleas- 
ants V. Barnes, 19 S,E.2d 627, 221 
N.C. 173. 

(2) School district and pupil.— 
Sulllvan V. School Dist. No. 1 of 
City of Tomah, I9l N.W. 1020, 179 
Wis, 502. 

(3) Teachep and pUPil in public 
school.—Fulgoni v- JehnStPRj N- 
E.2d 542, 302 Mass. 421, 

49. Ga.—Seaboard Air-^Line R. Co. 
V. Chapman, 62 S.E. 488, 4 Ga.ApP* 
706. 

39 C.J. p 269 note 65. 

50. Ala.—^Daves v. Rain, 178 So. 59, 
28 Ala.App. 54, certiorari granted 
E? parte Board of School Com’rs 
of, Mobile County, 178 So. 63, 235 
Ala, 82. 

51. U.S.—-Hull V. Philadelphia & R. 
Ry. Co., Md., 40 S.Ct. 358, 252 U. 1 
S. 475, 64 L.Ed. 670—Robinson v. | 
Baltimore & O. R. Co., Md., 35 S. 
Ct. 491, 237 U.S. 84, 59 L.Ed. 849— 
Cimorelli v. New York Cent. R. 
Co., C.C.A.Ohio, 148 P.2d 575— 
Stevenson v. Lake Terminal R. Co., 
C.C.A.Ohio, 42 F.2d 357—Watkins 
V. Thompson, D.C.Mo., 72 P.Supp. 
963. 

N.J.—Stiedler v. Pennsylvania R. 
Co., 109 A. 512, 94 N.J.Law 197, 
certiorari denied Pennsylvania R. 
Co. V. Stiedler, 40 S.Ct. 485, 253 
U.S. 489, 64 L.Ed. 1027. 

N.C.—Bourne v. Southern Ry. Co., 
33 S.E.2d 239, 225 N.C. 43. 

Tenn.—Wilson v. Nashville, C. & St. 


death was held an employee of de¬ 
fendant employer within Federal 
Employers’ Liability Act.—Lovett v. 
Calloway, D.C.Ga., 69 F.Supp. 632. 

52. Or.—Jylha v. Chamberlain, 121 
P.2d 928, 168 Or. 171. 

53. Okl.—Missouri, K. & T. Ry. Co. 
V. West, 134 P, 655, 38 Okl. 581, 
appeal dismissed 34 S.Ct. 471, 232 
■g.Sr 682, 58 L.Ed. 795. 

Or.—Jylhft V, Chamberlain, 121 P. 
2d 928. 168 Or. 171, 

54. Or.—Jylha v. Chamberlain, su¬ 
pra. 

Implied promise 

Where one performs for another,, 
with the other’s knowledge, a use- 
fui Service of a character that is. 
usually charged for, and the other 
expresses no dissent or avails him- 
self of the Service, a promise to pay 
the reasonable value of the Service- 
is implied, as respeets determination 
of w’hether master-servant relation 
is created.—Morrison v. Lewis, 199 
S.E. 782, 58 Ga.App. 677. 

55. U.S.—Stevenson v. Lake Termi¬ 
nal R. Co., C.C.A.Ohio, 42 P.2d 357. 

Reimbnrsemeot. by third party 
Where employee who was engaged 
by railroad to deliver mail in push- 
cart from depot to post office was 
injured while thus delivering mail, 

I employee was at time of accident in 
the employ of railroad and not in 
employ of United States government, 
so as to hold railroad liable for in¬ 
juries resulting from accident irre- 
spective of whether railroad received 
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conclusive.56 The compensation need not be stat- 
and it is possible for the relation of employer 
and employee to exist without any compensation 
promised or expected fpr the Services rendered,5S as 
in the case of students part of whose instruction 
consists in the performance of Services for the mas- 
ter.59 

§ 175. -Necessity for Relation of Mas- 

ter and Servant 

Existence of the relation of master and servant be- 
tween the parties at the time of the injury is essentiai in 


ordep to charge one as master In an action for personal 
injuries sustained by an alleged servant, and, according- 
iy, a contractee who has not reserved the right to direct 
the manner of performance of the contract is not liabie, 
as master, for persona! injuries suffered by an independ- 
ent contractor. 

Existence of the relation of master and servant 
between the parties at the time of the injury is es¬ 
sentiai in ordef to charge one as master in an ac¬ 
tion for personal injuries sustained by an alleged 
servant,60 as in actions brought under the Federal 
Employers’ Liability Act,6i state employers’ liability 
acts,62 or, likewise, in actions brought under the 


reimbursement of salary it paid to 
employee by Government.—Taylor v. 
Texas & N. O. R. Co., La.App., 22 
So.2d 771. 

lUCethod of payment 

In determininG whether Injured 
workman was employee of owner of 
sawmill or of an alleged independent 
contractor who operated mill, the 
method of payment to workman of 
his wages was important.—Enga v. 
Sparks, 51 N.E.Sd 984, 315 Mass. 120. 

56. U.S.—Stevenson v. Lake Termi- 
nal R. Co., C.C.A.Ohio, 42 F.2d 357. 

Fla.—Hartquist v. Tamiami Trail 
Tours, 190 So. 533, 139 Fla. 328. 
Method of pasnnent 

(1) The method of payment to 
workman of his compensation is 
not conclusive.—Enga v. Sparks, 61 
K.B.2d 984, 315 Mass. 120. 

<2) Where carpenter had agreed to 
do Work in payment of note and 
payee had made arrangement with 
owner of house whereby carpenter 
would do Work on the owner’s house, 
carpenter’s work was to be credited 
upon note and payee was to receive 
certain material from house owner, 
but payee had no title or interest in 
the house and exercised no control 
or direction over carpenter or his 
work at the house, the carpenter was 
not an employee of the payee who 
was not liabie for injuries sustained 
by the carpenter.—Buskirk v. Ide, 4 
N.W.2d 504, 302 Mich. 154. 

57. Or.—Jylha v. Chamberlain, 121 
P.2d 928, 168 Or. 171. 

58. U.S.—Watkins v. Thompson, D. 
C.Mo., 73 F.Supp. 953. 

lowa.—Ganzhorn v. Reep, 12 N.W.2d 
154, 234 lowa 495. 

Or.—Jylha v. Chamberlain, 121 P.2d 
928, 168 Or. 171. 

59. Ky.—Chesapeake & O. R. Co. v. 
Harmon, 189 S.W. 1135, 173 Ky. 
1, Ann.Cas.l918B 4i. 

Mlnn.—Rief v. Great Northern R. 

Co., 148 N.W. 309, 126 Minn. 430. 
Mo.—Brown v. Chicago, R. I. & P. 
Ry. Co., 286 S.W. 45, 315 Mo. 409. 
The tests by which to determine 
whether student yard clerk was an 
employee of railroad within Federal 
Employers* Liability Act were the 


right to control manner in which 
work should be done and whose work 
was heing performed and not the 
tests of learning duties, compensa¬ 
tion, displacement of a regular em¬ 
ployee, and heneflts derived by rail¬ 
road.—^Watkins v. Thompson, D.C. 
Mo., 72 F.Supp. 953. 

06. U.S.—^Watkins v. Thompson, D. 

C.Mo., 72 F.Supp. 953. 

Ariz.—Hammels v. Britten, 85 P.2d 
992, 53 Ariz. 112. 

Ark.—^Armour & Co. v. Rice, 134 
S.W.2d 629, 199 Ark. 89—Booth & 
Plynn v. Price, 39 S.W.2d 717, 183 
Ark. 975, 76 A.L,B. 957. 

Idaho.—‘Corpus Juris cited ia Larson 
V. Independent School Dist. No. IIJ 
of King Hili, 22 P.2d 299, 302, 53 
Idaho 49. 

111.—Trust V. Chicago Motor Club, 
276 Ill.App. 289. 

N.C.—Pafford v. J. A. Jones Const. 
Co., 9 S.E.2d 408, 217 N.C. 730— 
Greer v. Callahan Const. Co., 130 
S.E, 739, 190 N.C. 632. 

Or.—Hornschuch v. Southern Pac. 

Co., 203 P. 886, 101 Or. 280. 

Tex.—Johnson v. Murray Co., Civ. 
App., 90 S.W.2d 920, error dis- 
missed. 

Va.—Raven Red Ash Coal Co. v. 

Griffith, 27 S.E.2d 360, 181 Va. 911. 
39 C-J. p 268 note 57. 

Effect of consolidation of railroad 
companies on liability for torts 
generally see the C.J.S. title Rail- 
roads § 361 also 61 C.J. p 1098 note 
1 et seq. 

Liability for injury to convict labor¬ 
er see infra § 176. 

Persons not employees working on 
or about railroad cars see the C.J. 
S. title Railroads § 924, also 52 
C.J. p 619 note 68 et seq. 

Servants of different masters in 
same work as fellow servant see 
infra § 330. 

01. U.S.—Chesapeake & O. Ry. Co. 
V. Bryant, Va., 60 S.Ct. 167, 280 
U.S. 404, 74 L.Ed. 613—Hull v. 

•Philadelphia & R. Ry. Co., Md., 40 
S.Ct. '358, 252 U.S. 475, 64 L.Ed. 6*70 
—^Robertson v. Tazoo & M. V. R. 
Co., C.C.A.M:iss., 159 F.2d 31— 
Docheney v. Pennsylvania R. Co., 
C.C.A.Pa„ 60 F.2d 808, certiorari 

862 


denled 63 S.Ct. 222, 287 U.S. 665, 77 
L.Ed. '573—Stevenson v. Lake Ter- 
minal R. Co., C.C.A.Ohio, 42 F.2d 
357—^Watkins v. Thompson, D.C. 
Mo., 72 F.Supp. 953. 

Cal.—^Adams v. American President 
Lines, 146 P.2d 1, 23 Cal.2d 681. 

111.—Franke v. Chicago & A. R. Co., 
221 Ill.App. 516—Cousley v. Chica¬ 
go & A. R. Co., 207 IlLApp. 565. 

Mo.—Woosley v. Wabash Ry. Co., 
App., 274 S.W. 871. 

N.Y.—Cott V. Erie R. Co., 179 N.T.S. 
488, 189 App.Div. 571, affirmed 131 
N.E. 737, 231 N.Y. 67, certiorari 
denied Erie R. Co. v. Cott, 42 S.Ct. 
48, 257 U.S. 636, 66 L.Ed. 409, and 
42 S.Ct. 49, 257 U.S. 636, 66 L.Ed. 
409. 

N.C.—Corpus Juris quoted lu Bourne 
V. Southern Ry. Co., 33 S.E.2d 239, 
241, 225 N.C. 43—Batton v. Atlan¬ 
tic Coast Line R. Co., 193 S.E. 674, 
212 N.C. 256, certiorari denied At¬ 
lantic Coast Line R. Co. v. Batton, 
58 S.Ct. 750, 303 U.S. 651, 82 L. 
Ed. 1112. 

Ohio.—Payne v. Lind, 138 N.E. 366, 
106 Ohio St. 14—Baltimore & O. 
R. Co. V. Shober, 176 N.E. 88, 38 
Ohio App. 216. 

Tenn.—^Wilson v. Nashville, C. & St. 
L. Ry., 65 S.W.2d 637, 16 Tenn. 
App. 695. 

Tex.—Corpus Juris cited ia Galves- 
ton, H. & S. A. Ry. Co. v. Wells, 
60 S.W.2d 247, 260, 261, 121 Tex. 
310. 

39 C.J. p 266 note 22. 

02. Ariz.—Swansea Lease, Inc. v. 
Molloy, 183 P. 740, 20 Ariz. 531. 

Ind.—Standard Oil Co. v. Allen, App., 
121 N.E. 329, rehearing denied 123 
N.E. 693, reversed on other grounds 
126 N.E. 674, 189 Ind. 398. 

Mass.—Gooch v. Citizens* Electric St. 
Ry. Co., 88 N.E. 591, 202 Mass. 254, 
23 L.R.A.,N.S„ 960. 

Or.—Jylha v. Chamberlain, 121 P.2d 
928, 168 Or. 171—Brady v. Oregon 
Lumber Co., 243 P. 96, 117 Or. 188, 
45 A.L.R. 812, rehearing denied 245 
P. 732, 118 Or. 15/45 A.L.R. 812— 
Saylor v. Enterprise Electric, 212 
P. 477, 106 Or. 421. 

Puerto Rico.—^Vargas v. Hijos, 16 
Puerto Rico 26, 

39 C.J. p 265 note 92. 
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§ 176 


Federal Safety Appliance Act;63 and it has been 
held that, even though the relation exists, a master 
will be absolved from liability when, from the 
character of his business and the influence of or- 
ganizations controlling labor, he has no power of 
selection in the employment of servants.®^ 

It follows that a contractee is not liable, as mas¬ 
ter, for personal injuries suffered by an independent 
contractor 5 but, where the contractee reserves the 
right to direct the manner of performance of the 
contract in any particular, he is liable as an em- 
ployer for his negligence.6® Since the relation of 
master and servant, as discussed supra § 3 (1), does 
not exist between one employing an independent 
contractor and the servants of the independent con¬ 
tractor, and since the servants of the independent 
contractor and the servants of the contractee, as 
considered infra § 330, are not as a rule fellow serv¬ 
ants, the liability of the contractee for injuries to 
servants of an independent contractor is treated in¬ 
fra §§ 600-606 in connection with the liability of a 
master for injuries to third persons. An independent 
contractor is liable for negligent injuries to his serv¬ 
ant, however, regardless of whether another party 
may also be liable,^^ 


§ 176. -Employment of Convict Labor 

According to some authority there rs no relation of 
master and servant between a contractor who contract» 
with the state for convict labor and a convict, and a con¬ 
vict cannot recover for injuries resulting from the negli- 
gence of the contractor, at least where the state retains 
full controi and management of the convict. 

There is authority holding that there is no rela¬ 
tion of master and servant between a contractor who 
contracts with the state for labor of convicts and the 
convicts,^8 and that the contractor is not liable to 
the convict for injuries resulting from such con¬ 
tractores negligence,®^ at least where the state re¬ 
tains full controi and management of the convict'^® 
On the other hand, it is generally held, in the ab- 
sence of complete controi by the state, that a convict 
is the servant of the contractor to whom he is hired 
out, although his wages go to the county or the state, 
and he may maintain an action against the contrac¬ 
tor if he is injured by reason of his negligence, or 
by defective machinery furnished by him,*^! although 
as far as his injuries affect his ability to labor during 
the period of his imprisonment, he cannot recover. 

If he has petitioned the legislature for relief and ob- 
tained it, the convict cannot afterward maintain an 
action against the contractor to recover damages for 
the same injury.^s 


Travelers crassiug* railrosrd * 

The Employers’ Liability Act has 
no application to injuries sustained 
in a railroad Crossing collision where 
there was no contractual relation be¬ 
tween the owner of the railroad and 
the owner or occupants of the auto- 
mobile.—Hornschuch v. Southern 
Pac. Co., 203 P. 886, 101 Or. 280, 

63. U.S.—Stevenson v. Lake Termi- 
nal R. Co., C.C.A.Ohio, 42 F.2d 367. 

64. La.—Farmer v. Kearney, 89 So. 

967, 115 La. 722, 3 L.R.A..N.S., 

1105. 

39 C.J. p 268 note 68. 

65. U.S.—Gammage v. Internation¬ 
al Agricultural Corp., C.C.A.Ga., 
268 F. 246. 

Ariz.—Swansea Lease Inc. v, Molloy, 
183 P. 740, 20 Ariz. 531. 

Ark.—Fordyce Lumber Co. v. Ward- 
law, 176 S.W.2d 241, 206 Ark. 35. 
111.—Trust V. Chicago Motor Club, 
276 I11.APP. 289. 

La.—Clements v. Luby Oil Co., 130 
So. 851, 15 La.App. 384. 

Mass.—^Noble v. Greenbaum, 42 N.E. 
2d 823, 311 Mass. 722—Parker v. 
Taylor, 3 N.E.2d 25, 295 Mass. n 
—Taunton v. Hoar, 192 N.E. 831, 
288 ^lass. 326. 

Mich.—Corpus Juris clted iu Holgate 
V. Chrysler Corporation, 271 N.W. 
539, 541, 279 Mich. 24. 

N.M.—Sucetti v. Jones* Estate, 32 P. 

2d 815, 38 N.M. 327. 

N.Y.—Flower v. Buck, 159 N.T.S. 
1042, 173 App.Div. 506. 


N.C.—Corpus Juris cited iu Deaton , 
V. Board of Trustees of Elon Coi- ! 
lege, 88 S.E,2d 561, 564, 226 N.C. 
433. 

Ohio.—Hilleary v. Bromley, 64 N.E. 
2d 832, 146 Ohio St. 212—Montgom- 
ery v. Board of Com’rs of Erie 
County, 158 N.E. 27S, 25 Ohio App. 
440. 

Wash.—Scheiber v. Grigsby, 182 P. 
2d 745. 

39 C.J. p 268 note 60. 

Tests of relationship in determina- 
tion of whether one employed is 
independent contractor or servant 
see supra §| 3 (2)-3 (9). 

66. U.S.—Pennsylvania R. Co. v. 
Roth, C.C.A.Ohio, 163 P,2d 161. 

Ariz.—^Arizona Binghaznpton Copper 
Co. V. Dickson, 195 P. 638, 22 Ariz. 
163. 

Ark.—Meyer v. Moore, 116 S.W.2d 
1087, 195 Ark. 1114. 

Ohio.—Hilleary v. Bromley, 64 N.E. 

2d 832, 146 Ohio St. 212. 

39 C.J. p 1349 note 72 [a]. 

67. Wash.—Lund v. Grifflths & 
Sprague Stevedoring Co., 183 P. 
123, 108 Wash. 220. 

68. Ohio.—^Rayborn v. Patton, 11 
Ohio Dec. (Reprint) 100, 24 Cinc. 
L.Bul. 434. 

Liability of prison officers for injury 
to prisoners in general see the C. 
J.S. title Prisons § 13, also 60 C. 
J. p 339 note 44 et seg. 


68. Ark.—Taylor v. Arkansas Light 
& Power Co., 293 S.W. 1007, 173 
Ark. 868. 

Ohio.—Rayborn v. Patton, 11 Ohio 
Dec. (Reprint) 100, 24 Cinc.L.BuI. 
434. 

70. Ala.—Parker v. Sloss-Sheffield 
Steel & Iron Co., 76 So. 924, 200 
Ala. 566. 

Ark.—Taylor v. Arkansas Light & 
Power Co., 293 S.W. 1007, 173 Ark. 
868 . 

Ga.—Mason v. Hamby, 64 S.E. 569, 
6 Ga.App. 131. 

13 C.J. p 922 note 66. 

71. Md.—Jones Holloware Co. v. 
Hawkins, 97 A. 365, 128 Md. 160— 
Baltimore Boot & Shoe Mfg. Co. 
V. Jamar, 49 A. 847, 93 Md. 404, 86 
Am.S.R. 428. 

N.C.—Smith v, Raleigh Granite Co., 
162 S.E. 731, 202 N.C. 305. 

12 C.J. p 922 note 57. 

Negligence 

In order to recover for the death 
of a convict leased to defendant and 
worked in its mine when injured, it 
must appear that defendant knew of 
his condition, or was negligent in 
failing to discover it.—Pratt Consol. 
CoaI Co. V. Bozeman, 68 So. 887, 192 
Ala. 546. 

78. U.S.—^Dalhelm v. Lemon, C.C. 
Minn., 45 P. 225. 

73. lowa.—Metz v. Sotile, 40 lowa 
236. 
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§ 177. -Volunteers 

One who voluntarily assumes to act as the servant 
ot another cannot recover for personal injuries as a 
servant» although requested to act by a servant of the 
master, but the rule is otherwise where the volunteer has 
an interest in the work. 

A person whd voluntarily assumes to act as the 
servant of another cannot recover for personal in¬ 
juries as a servant.'^^ The fact that a volunteer was 


requested or ordered by a servant of the master to 
give his assistance will not authorize him to re¬ 
cover for personal injuries on the ground that he 
thereby became a servant of the employer,'^^ the 
absence of acquiescence or consent,*^^ or unless, by 
reason of his position or the necessities of the case, 
such servant had the authority to make the re- 
quest,'^'^ as in the case of a sudden emergency.78 

138 S.E. 633, 37 


ley Elevator Co., 
Ga.App. 130. 


74. Ark.—Booth & Plynn v. Price, 
39 S.W,2d 717, 183 Ark. 975, 76 A. 
li.R. 957—Henry Quellmalz Lum- 
ber & Mfgr. Co. v. Hays, 291 S.W. 
982, 173 Ark. 43. 

Mass.—Lawson v, Royal Riding 
Stables, 26 KE.2d 348, 305 Mass. 
494. 

Mich.—^Diefenbach v. Great Atlantic 
& Pacific Tea Co., 273 N.W. 783, 
280 Mieh. 507. 

Mo.—Daugherty v. Spuck Iron & 
Poundry Co., App., 175 S.W.2d 45. 
N.T.—^Duschnik v. Deco Restaurants, 
12 N.E.2d 536, 276 N.Y, 439—Har- 
rington v. L. T. Stevenson, Inc., 8 
N.T.S.Sd 658, 255 App.Div. 1017— 
Bernhardt v. American Ry. Ex¬ 
press Co., 218 N.Y.S, 123, 218 App. 
Div. 195. 

N.C.—^Reaves v. Catawba Mfg. & 
Electric Power Co., 174 S.E. 413, 
206 N.C. 523. 

Okl.—Southland Cotton Oil Co. v. 

Renshaw, 299 P. 425, 148 Okl. 107. 
Or.—Jylha v. Chamberlain, 121 P.2d 
928, 168 Or.^171. 

Tex.—Stallcup’ v. United Gas Public 
Service Co., Civ.App., 119 S.W.2d 
574, error dismissed. 

Vt—Lucas V. Kelley, 147 A. 281, 102 
Vt. 173. 

39 C.J. p 269 note 67. 

As afEecting fellow servant rule see 
infra § 328. 

Care required of master as to volun¬ 
teers see infra § 184. 

Heia not volunteer 

(1) Boy on company’s truck at 
the invitation of the driver for some 
purpose and benefit to himself in 
addition to assisting the driver in 
the performance of driver’s duties 
for the company, with consent of the 
company and without knowledge of 
any rule prohibiting his employment 
by the driver.—Krull v. Triangle 
Dairy, 17 N.E.2d 291, 59 Ohio App. 
107. 

(2) Bystander requested by owner 
of stalled automobile to aid in start- 
ing automobile.—^Kavigian v. Lonero, 
45 K’.E.2d 823, 312 Mass. 603. 

(3) Garage partner injur^d while 
assisting oil company|s employees 
in loweriug stone necessitated by 
gasoline pump installation.—Bloss 
V. Pure Oil Co., 232 N.Y.S. 332, 133 
Misc. 486. 

(4) Servant assisting servant of 
another to facilitate business of 
fQrpaer's majster.—^Hughes v, Week- 


(5) Other persons.—^Arkansas Pow¬ 
er & Light Co. V. Dutton, 140 S.W.2d 
689, 200 Ark. 761—W. F. Brown 
Sons Lumber Co. v. Oaties, 72 S.W.2d 
213, 189 Ark. 338. 

76. U.S.—Howland v. Tri-State 
Theatres Corporation, C.C.A.Neb., 
139 P.2d 560. 

Ark.—Armour & Co. v. Rice, 134 S. 
W.2d 529. 199 Ark. 89—Henry 

Quellmalz Lumber & Mfg. Co. v. 
Hays, 291 S.W. 982, 173 Ark. 43. 
Ind.—Robertson v. Commercial Tele- 
phone Co., 180 N.E. 492, 96 Ind. 
App. 47. 

Ky.—Reynolds’ Adm’r v. Black Moun- 
tain Corporation, 42 S.W.2d 916, 
240 Ky, 673—Corpus Juris cited S.n 
Auto Livery Co. v. Stone, 36 S.W. 
2d 349, 350, 237 Ky. 686. 

Mass.—Lawson v. Royal Riding 
‘ Stables, 26 N.E.2d 348, 305 Mass. 
494—Coulombe v. Horne Coal Co., 

175 N.E. 631, 275 Mass. 226. 
Mich.—Diefenbach v. Great Atlantic 

& Pacific Tea Co., 273 N.W. 783, 
280 Mich. 507. 

Mo.—Corpus Juris dted in Menard 
V. Goltra, 40 S.W.2d 1053, 1059, 328 
Mo. 368. 

N.Y.—Duschnik v. Deco Restaurants, 

1 12 N.E.2d 636, 276 N.Y. 439—Alfino 

V. Manufacturers T-rust Co., 45 N. 
Y.S.2d 843, 267 App.Div. 827, af- 
firmed 60 N.E.2d 128, 293 N.Y. 917 
I —Bernhardt v. American Ry. Ex-. 

press Co., 218 N.Y.S. 123, 218 App. 

! Div, 195—Mandala v. Wells, 209 N. 

Y.S. 35, 212 App.Div. 370. 

N.C.—Corpus Juris cited in Bourne 
v. Southern Ry. Co., 33 S.B.2d 239, 
242, 225 N.C. 43—^Reaves v. Cataw- 
ba Mfg. & Electric Power Co., 174 
S.B. 413, 206 N.C. 623. 

Pa.—Reis v. Mosebach, 12 A.2d 37, 
337 Pa. 412—D'Allesandro v. Benti- 
voglia, 131 A. 592, 285 Pa. 72. 
S.C.—Polly V. Walton, 179 S.E. 667, 

176 S.C. 72. 

Tenn.—^Armstrong v. Bowman, 115 
S.W.2d 229, 21 Tenn.App. 673. 

Tex.—Stallcup v. United Gas Public 
Service Co., Civ.App., 119 S.W.2d 
574, error dismissed. 

39 G.J. p 269 note 70. 

Ucensee 

An experienced railroad engineer 
who was on engine under railroad’s 
permit to learn the road over a new 
nin and who was left in charge of 
engine by regular engineer in viola- 
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tion of railroad rule was not an 
“employee" of railroad within Fed- 
eral Employers’ Liability Act so as 
to render railroad liable for death 
while on such run, but at most was 
a “licensee.”—Boume v. Southern 
Ry. Co.. 33 S.E.2d 239, 225 N.C. 43. 
78. Ga.—Howard v. Georgia Power 
Co., 176 S.E. 69, 49 Ga.App. 420— 
Spivey v. Lovett & Brinson, 172 S. 
E. 658, 48 Ga.App. 335. 

Idaho.—Larson v. Independent 
School Dist. No. IIJ of King Hili, 
22 P.2d 399, 53 Idaho 49. 

Ky.—^Armour & Co. v. Toung, 35 S. 

W.2d 906, 237 Ky. 444. 

Va.—Clover Creamery Co. v. Kanode, 
129 S.E. 222, 142 Va. 542. 

77. U.S.—Howland v. Tri-State 
Theatres Corporation, C.C.A.Neb., 
139 F.2d 560. 

Ark.—Midland Coal Mining Co. v. 
Rodden, 41 S.W.2d 777, 184 Ark. 
167—Booth & Flynn v. Price, 39 
S.W.2d 717, 183 Ark. 976, 76 A.L.R, 
957. 

Cal.-»-Callahan v. Harm, 277 P. 629, 
98 Cal.App. 568. 

Ky.—Powell v. Commercial Standard 
Ins. Co., 170 S.W.2d 857, 294 Ky. 7 
—Standard Oil Co. v. Adams, 111 
S.W.2d 668, 271 Ky. 221—Corpus 
Juris cited in Auto Livery Co. v. 
Stone, 36 S.W.2d 349, 360, 237 Ky. 
686 . 

Mo.—‘Corpus Juris cited in Menard 
V. Goltra, 40 S.W.2d 1053, 1059, 328 
Mo. 368. 

N.C.—Perkins v. Spray Wood & Coal 
Co., 127 S.E. 677, 189 N.C. 602. 
Ohio.—Meyer Dairy Products Co. v. 

Gill, 196 N.E. 428, 129 Ohio St. 633. 
Tenn.—Armstrong v. Bowman, 115 
S.W.2d 229, 21 Tenn.App. 673. 
Wash.—Freeman v. Smit, 75 P.2d 575, 
193 Wash. 346. 

39 C.J. p 269 note 71. 

Necessity ef dlrect contract 

(1) A direct contract between the 
employer and employee is not neces- 
sary in such case. 

Ala.—Tennessee Coal, Iron & Rail¬ 
road Co. V. Hayes, 12 So. 98, 97 
Ala. 201. 

Ind.—Gasco v. Tracas, 155 N.E. 179, 
85 Ind.App. 591. 

Mass.—Lawson v. Royal Riding Sta¬ 
bles, 26 N.E.2d 348, 305 Mass. 494. 

I Or.—Ringue v. Oregon Coal & Navi- 
: gation Co., 75 P. 704, 44 Or. 407. 

I (2) Contract of employment gen- 
I erally see supra §5 6-11. 

178. Ark.—Missouri Pac. R. Co. v. 
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§ 178 


Intcrest in work. Where the servant of one mas- 
ter has an interest in the work in any proper capac- 
ity and at the request or with the consent o£ another 
servant imdertakes to assist in the work, he does 
not do so at his own risk, and, i£ he is injured by 
their carelessness, their master is responsible.'^^ 
Minors, The nile that a volunteer cannot recover 
for personal injuries as a servant applies equally to 
minors,^^ and this is particularly so where the mi¬ 
nor acts on the invitation of a servant of the em- 
ployer in violation of a statute forbidding the em- 
ployment of infants.Sl 

§ 178. - Traffic Arrangements and Other 

Contracts between Railroads 

As a general rule the liablllty of a railroad company 


for injury to its employees resulting from its own negli- 
gence is unaffected by the existence of a traffic arrange- 
ment or other contract with another railroad; but the 
authorities differ as to whether such an employer is lia- 
ble for injuries to its employees resulting from negligence 
of the other railroad. 

Where two railroad companies have a servant in 
common who is injured while working for, and un¬ 
der the control of, one of them, that one is liable;S2 
and a servant in the general employment and pay of 
one road, but engaged in special Services for anoth¬ 
er through an agreement between the roads, may 
recover from the one for whom such special serv^- 
ices are performed for an injury received by rea- 


Davis, 122 S.W'.2d 546, 197 Ark. 
396—Corpus Juris cited iu Bryant 
Truck Line v. Nance, 116 S.W.2d 
1047, 1048, 196 Ark. 1177—-Booth & 
Flynn v. Price, 39 S.W.2d 717, 183 
Ark. 975, 76 A.L.R. 967—Corpus 
Juris cited iu Henry Quellmalz 
Lumber & Mfg. Co. v. Hays, 291 
S.W. 982, 983. 173 Ark. 43. 

Mass.—Lawson v. Royal Riding Sta¬ 
ples, 26 N.B.2d 348, 306 Mass. 
494. 

Mich.—Marschall v. Glaeser, 282 N. 

W. 832, 284 Mich. 66. 

Ohlo.—Ohm v. Mlller, 167 N.E. 482, 
31 Ohlo App. 446. 

Pa.—Reis v. Mosehach, 12 A.2d 37, 
337 Pa. 412. 

Tenn.—Louisvllle & N. R. Co. v. 

Ginley, 46 S.W. 348, 100 Tenn. 472. 
Tex.—Dillingham v. Cavett, Civ.App., 
91 S.W.2d 868. 

39 C.J. p 564 notes 75, 77. 

‘‘Emergeacy employee” Is one who 
renders aid to the servant of an¬ 
other at the reoLuest of the servant 
and under circumstances which cre¬ 
ate a necessity for aid.—Cannon v. 
Fargo, 122 N.Y.S. 576, 679, 138 App. 
Div. 20—20 C.J. p 1244 note 34. 
What oonstltutes eanergesicy 

(1) Authority in servant to em- 
ploy another to assist him in mas- 
ter’s Service may only be implied 
when emergency confronting servant 
Is a real one, and it is not sufiScient 
tnat servant or person employed be- 
lieves that emergency exists when in 
fact .it does not. 

U.S.—Howland v. Tri-State Theatres 
Corporation, C.C.A.Neb., 139 F.2d 
660. 

Ky.—Standard Oil Co. v. Adams, 111 
■S.W.2d 668, 271 Ky. 221. 

(2) An' emergency authorizing 
servant to employ others to assist 
him must be one which arises unex- 
pectedly in master^s absence and re¬ 
quires servant to act for immediate 
protection of master^s , interests. 
U.S.—Howland v. Tri-State Theatres 

Corporation, supra. 
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Ky.—Powell v. Commercial Standard 
Ins. Co., 170 S.W.2d 857, 294 Ky. 

7. 

N.C.—Reaves v. Catawba Mfg. & 
Electric Power Co., 174 S.E. 413, 
206 N.C. 523. 

Ohio.—Meyer Dairy Products Co. v. 
Gill, 196 N.E. 428, 129 Ohio St. 633. 

(3) Emergency impliedly author- 
izing servant to employ assistant 
must be such as renders it impos- 
sible for servant to do work himself. 
Ky.—Powell v. Commercial Standard 

Ins. Co., supra—Standard Oil Co. 
V. Adams, 111 S.W,2d 668, 271 Ky. 
221 . 

N.C.—Reaves v. Catawba Mfg. & 
Electric Power Co., supra. 

Ohio.—Meyer Dairy Products Co. v. 
Gill, supra. 

Wash,—Preeman v, Smit, 75 P.2d 
575, 193 Wash. 346. 

(4) Facilitation of employer's 
business or employee’s task will not 
authorize latter to employ help.— 
Henry Quellmalz Lumber & Mfg. Co. 
V. Hays, 291 S.W. 982, 173 Ark. 43. 

(5) Liability of master must be 
determined on facts of each case.— 
Bernhardt v, American Ry. Express 
Co., 218 N.T.S. 123, 218 App.Div. 195. 

Fresence or avallabUity of master 
Even in emergency, servant is not 
authorized to employ others in mas- 
ter’s work if master is present or: 
may be easily and immediately con- 
sulted.—Howland v. Tri-State Thea¬ 
tres Corporation, C.C.A.Neb., 139 P.2d 
560. 

Request of thlrd person 
A mechanic, who was engaged . by 
filling station attendant at request 
of customer to repair customer^s 
automobile which was stalled on 
filling station driveway, and was in¬ 
jured while examining such auto¬ 
mobile, could not recover of attend- 
ant*s employer on ground of emer¬ 
gency employment doctrine, since 
such repair work was at request of 
customer, although mechauic's knowl- 
edge of such fact was immaterial, 
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and was not a part of attendant's 
duty, as no repair work was done at 
the station.—Standard Oil Co. v. 
Adams, 111 S.W.2d ee^S, 271 Ky. 221. 
Heia not emergency employee 
Bus passenger injured when com- 
plying with driver*s request to press 
down on accelerator, so that driver 
could make repairs.—Tri-State 
Transit Co. of Louisiana v. Miller, 
65 S.W.2d 9, 188 Ark. 149, 90 A.L.R. 
1389. 

79. Ky.—Corpus Juris cited In Pax- 
ton’s Adm’x v. Kentucky & Indiana 
Terminal R. Co., 185 S.W.2d 536, 
537, 299 Ky. 348. 

Ohio.—Krull v. Triangle Dairy, 17 N. 

E.3d 291, 59 Ohio App. 107. 

30 C.J. p 270 note 72. 

80. Ark.—Armour & Co. v. Rice, 134 
S.W.2d 529, 199 Ark. 89. 

Va.—Clover Creamery Co. v. Kanode, 
129 S.E. 222, 142 Va, 542. 

39 C.J. p 270 note 73. 

Care required as to: 

Minor servants see infra § 185. 
Volunteers see infra § 184. 

81. N.T.—^Woerz v. Rosenfeld, 185 
1 N.Y.S. 96, 195 App.Div. 19, afflrmed 

134 N.E. 598, 232 N.Y. 625—Gold- 
berg V. Borden's Condensed Milk 
Co., 172 N.Y.S. 828, 185 App.Div. 
222, affirmed 125 N.E. 807, 227 N.Y. 
465. 

39 C.J. p 270 note 74. 

Injury to minors employed in viola- 
tion of statutory prohibition or 
regulation generally see infra § 
194. 

82. Ala.—Dean v. East Tennessee, 
V. & G. R. Co„ 13 So. 489, 98 Ala. 
686 . 

Tex.—^Houston, E. & W. T. R. Co. v. 

Jackman, Civ.App., 217 S.W. 410. 
39 C.J. p 270 note 77. 

Parties in actions for injuries see 
infra § 488. 

Traffic arrangements and other con¬ 
tracts between railroads as affect- 
ing question as to who are fel- 
low servants see infra § 330. 
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son of its negHgence,^^ and cannot recover from 
the other, even though the power to direct and con- 
trol the work was in the latter.S4 The fact that one 
company’s train while on another^s tracks was sub- 
ject to the orders of the latter^s trainniaster is not 
conclusive as to the general employnient of the 
train crew.^s If another railroad einployed defend¬ 
ant railroad to do certain work and defendant used 
and controlled its own construction crew to per- 
form the work, the relationship of master and serv¬ 
ant existed between defendant and an injured mem- 
ber of the crew.^s 

By some authorities it is held that an employee 
of a railroad permitting another to use its tracks 
jointly may recover from his cmploycr for injury 
caused by the negJigence of the agents of the li- 
ccnsee,S7 and that a railroad company using the 
yards of another is liable for that other^s negligence 
in operating a switch engine resulting in injury to 
one of the user^s employees but on the other 
hand there is authority to the effect that a railroad 
company’s liability for injuries to one of its em- 
ployecs by cars negligently operated over its tracks 
by the grantee of a joint operating privilege is not 
based on its responsibility for the licensee^s neg¬ 
ligence, and, if its duty as employer has been per- 
formed, it is not liable for the negligence of another 
company using its tracks.ss A railroad company 


permitting another company to use its tracks and 
the latter company are both liable for injuries to an 
employee of one resulting from negligence charge- 
able to both companies.^o Where two railway com- 
panies incorporated under the laws of different 
States, having tracks connecting at the state line and 
together forming a continuous line of railway, op¬ 
erate through trains over both lines of road having 
the same operating officers, using the same crews 
and equipment indiscriminately and paying the op¬ 
erating expenses from a common fund made up 
from the earnings, an employee so employed who is 
injured by the negligence of one or both of such 
companies may recover damages from one or both;9i 
and it has been held that, when an agreement be¬ 
tween two railroad corrlpanies is secret, an employee 
is not expected to ascertain, when orders are given 
him by a superior, whether he is working for one 
or both companies, and he may recover for injuries 
sustained either against one of the companies or 
against both jointly.92 A trafiic arrangement 
whereby, for the purpose of having a continuous 
line, one company operates the railroads of two oth- 
ers, and the three companies divide the freight, does 
not constitute an agency making the employees of 
the operating company the employees of the other 
two.93 

Leases, According to one view, where a railroad 


83. U.S.—Linstead v. Chesapeake & 
O. Ry. Co., Ky., 48 S.Ct. 241, 276 

U. S. 28, 72 L.Ed. 453. 

Va.—^.iUlantic Coast Line R. Co, v. 
Tredway's Adni% 93 S.E. 560, 120 
Va. 735, 10 A.L,R. 1411, certiorari 
denied 38 S.Ct. 191, 245 U.S. 670, 
62 L.Ed. 540. 

39 C.J. p 271 note 78, 

Special employment held not to exist 
nuder facts 

U.S.-—Huil V. Philadelphia & R. Ry, 
Co., Md., 40 S.Ct. 358, 252 U.S, 475, 
64 L.Ed. 670—Robertson v. Tazoo 
& M. V. R. Co., C.C.A.Miss., 159 
F.2d 31. 

84. Okl.—Chicagro, R. I. & P. Ry. Co. 

V. Norman, 25 P.2d 298, 165 Okl. 
133. 

85. U.S.—Stevenson v. Lake Ter- 
minal R. Co., C.C.A.Ohio, 42 P.2d 
357. 

se. Miss.—Oulf, M. & N. R. Co. v. 
Graham, 117 So. 881, 153 Miss. 72. 

87. U.S.—^Kansas City Southern R. 
Co. V. Nectaux, C.C.A.La., 26 F.2d 
317, certiorari denied 49 S.Ct, 24, 
278 U.S. 621, 73 L.Ed. 542. 

Mo.—Miller v. Terminal R. Ass’n of 
St. Louis, 163 S.W.2d 1034, 349 

Mo. 944, certiorari denied Terminal 
Railroad Ass'n v. Miller, 63 S.Ct. 
160, 317 U.S. 678, 87 L.Ed, 544, re- 


hearing denied 63 S.Ct. 256, 317 U. 
S. 710, 87 L.Ed. 566. 

51 C.J. p 1103 note 68. 

Liability of railroad licensor for in¬ 
jury to employees of licensee see 
the C.XS. title Railroads § 364, 
also 39 C.J. p 271 notes 81-83; and 
51 C.J. 1102 note 64 et seq. 

88. 111.—Offner v. Chicago & E. R. 

Co., 174 IlLApp. 82. 

Liability of railroad licensee for in¬ 
jury to employees of licensor see 
the C.J.S. title Railroads § 865, 
also 51 C.J. p 1105 note 12, p 1106 
note 13. 

88. Ky.—^Hunsaker v. Chesapeake & 
O. R, Co., 215 S.W. 652, 185 Ky. 686, 
28 A.L.R. 117. 

39 C.J. p 271 note 84. 

90. U.S.—Toledo, St. L. & W, R. Co. 

V. Bartley, Ohio, 172 P. 82, 96 C.C. 
A. 570. 

111.—^Armstrong v. Chicago & W. I. R. 
■ Co., 183 N.E. 478, 350 111. 426, cer¬ 
tiorari denied Chicago & W. I. R. 
Co. V, Armstrong, 53 S.Ct. 523, 289 
U.S. 724, 77 L.Bd. 1475. 

Concurring negligence see infra § 
196. 

Employer-employee relation held 
to have existed as between both com¬ 
panies and injured party and as be¬ 
tween both companies and negligent 
person.—Armstrong v. Chicago & W. 
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I. R. Co., 263 111.App. 126, affirmed 
183 N.E. 478, 350 111. 426, certiorari 
denied Chicago & W'. I. R. Co. v. 
Armstrong, 53 S.Ct. 523, 289 U.S. 724, 
77 L.Ed. ^1475. 

ZfTegligence held chargeable to hoth 
companies 

111.—^Armstrong v. Chicago & W. I. 
R. Co., 183 N.E. 478, 350 111. 426, 
certiorari denied Chicago & W. I. 
R. Co. V. Armstrong, 53 S.Ct. 523, 
289 U.S. 724, 77 L.Ed. 1475. 
Froportionate recovery 

If an injury to an employee of a 
railway while riding in the cars of 
his employer over another railway is 
jointly caused by the tnicks or cars 
of the one and the track of the other, 
he is entitled to recover from the 
two in the proportion in which the, 
cars of the one and the track of the 
other contributed to the injury.— 
Killian v. Augusta & K, R. Co., 4 S. 
E. 165, 79 Ga. 234, 11 Am.S.R. 410. 

91. Okl.—^Wichita Falis & N. W. R. 
Co. V. Puckett, 167 P. 112, 53 Okl. 
463. 

92. S.C.—Pinckney v. Atlantic Coast 
Line R. Co., 75 S.E. 964, 92 S.C. 
528. 

93. La.—^Williams v. Kansas City, C. 
& G. R. Co., 45 So. 924, 120 La. 
870. 
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is operated by a lessee, tbe lessor is liable to its own 
employees who are injured by the negligence of the 
lessee in the operation of its trains^^ to the same 
extent as it would be to a stranger so injured 
but the view has been taken that the servant of the 
lessor is not a third person or member of the pub- 
lic and that the lessor is not liable to him except 
for its failure to maintain the road, stations, hous» 
es, and the like in a reasonably safe condition.9® 
A railroad using under lease or running privileges 
a track of another railroad is not relieved from 
liability to its employees for defects in its construc- 
tion or condition because the other company main- 
tains it.97 An illegal lease of the equipment of a 
railroad does not of itself make an injured em- 
ployee pro hac vice the servant of the lessor.^S As 
regards liability for injury to an employee of the 
lessee resulting from the negligence of the switch- 
ing crew of a railroad leasing terminal facilities, 
such crtv; has been held employees of the lessee in 
the absence of a showing that, while serving the 
lessee, they were under the sole direction and con- 
trol of the lessor.99 

§ 179. - Arrangements and Other Con- 

tracts between Railroads and Com- 
panies Other than Railroad Com- 
panies 

An employee of a company such as a Pullman, ex- 
press, or construction company, having an arrangement 
or other contract with a railroad company, has been 
held not an employee of the latter so as to make it lia¬ 
ble as master for personal Injuries to such employee. 

La.—Barnes v. Red River & G. 

R. c6., App., 12S So. 724. 

39 C.J. P 292 note 60. 

Liability of railroad lessor for in¬ 
jury to employees of lessee gen- 
erally see the C.J.S. title Railroads 
§ 356, also 61 C.J. p 1093 note 78 
et seq. 

Employees of lessee reg^arded as em- 
ployees of lessor 

111.—Lucas V. Peoria & E. R. Co., 171 
Ill.App. 1. 

95. La,—Barnes v. Red River «fe G. 

R. Co., App., 128 So. 724. 

51 C.J. p 1094 note 1 . 

Liability of railroad lessor to third 
persons and members of public 
generally for negligence of lessee- 
see the C.J.S. title Railroads § 352, 
also 51 C.J. p 1090 note 23 et seq. 

96. Ky.—^Raikes v. Payne, 249 S.W. 

1020, 198 Ky. 820. j 

Effect of statute j 

The rule relating to liability of a 
lessor company which has leased its 
tracks for operation by another does 
not apply where the lessor company 
is obliged hy statute to permit a 
joint use of its tracks with others, 


An employee of a Pullman company, amenable 
only to the orders of such company^ and having no 
responsibility for the running of a railroad compa- 
ny’s trains,2 even though he customarily collected 
railroad tickets during the night hours and deliv- 
ered them to the train conductor^ and was required 
to keep the Pullman cars free from trespassers,^ is 
not an employee of such railway company, while be- 
ing transported in the course of his employment un¬ 
der a contract between the two companies, so as to 
make the latter liable to him as an employee for 
injuries sustained. 

Also, a contract between a railway company and 
an express company to furnish transportation for 
messengers in charge of express matter has been 
held not to make such a messenger an employee of 
the railroad company,^ but an express agent acting 
not only as a messenger for the express company, 
but also in a capacity of baggage master for the 
railroad, is an employee of both.® Where a railroad 
company is constructing a railroad through a Corpo¬ 
ration created, officered, and financed by it, an em¬ 
ployee on such construction work is an employee o£ 
the railroad company and may recover from it for 
injuries due to negligent construction and inspec- 
tion.'^ A railroad company which has become the 
owner of a portion of a railroad track, on payment 
of the cost of construction to a construction com- 
pany, is not liable for injuries to an employee of tbe 
latter caused by the negligence of other employees 
of that company on a portion of the track not yet 
turned over to the railroad, even though the stock- 

Liability of railroad as carri er to 
employees of others see Carriers 
§§ 547, 548. 

2. Tenn.—^Wilson v. Nashville, C. & 
St. L. Ry., 65 S.W.2d 637, 16 Tenn. 
App. 695. 

C.J. p 272 note 97. 

U.S.—Robinson v. Baltimore & O. 
R. Co., Md., 35 S.Ct. 491, 237 U.S. 
84, 59 L.Ed. 849. 

Tenn.—^Wilson v. Nashville, C. & St. 

L. Ry., 65 S.W.2d 637. 16 Tenn.App. 
695. 

4. Tenn.—^Wilson v. Nashville, C. & 
SL L. Ry., supra. 

5. U.S.—^Wells, Fargo & Co. v. Tay- 
lor, Miss., 41 S.Ct. 93, 254 U.S. 175, 
65 L.Bd. 205. 

6 . Ohio.—Baltimore & O. R. Co. v. 
McCamey, 12 Ohio Cir.Ct. 543, 5 
Ohio Cir.Dec. 631. 

7. Kan.—^Nicholson v. Atchison, T. 
& S. F. R. Co., 147 P. 1123, 95 Kan. 
13, L.R.A.1915B 417. 

Wis.—Bosanich v. Chicago, N. S. & 

M. R. Co., 181 N.W. 297, 173 Wis. 
280. 


and especially where the operating 
agreement provides that each compa¬ 
ny shall be liable only for the negli- 
gence of its own agents and servants. 

—Smit.h V. Philadelphia, B. & W. B. 

Co., 46 App.U.C. 275. 

97. Ind.—Evansville R. Co. v. Cook- 39 
sey, 112 N.E. 641, 63 Tnd.App. 482. 3 ^ 

Beasou for rule 

The duty to provide a safe place 
in which employees do their work is 
nondelegable.—^Evansville R, Co. v. 
Cooksey, supra. 

98. U.S.—Stevenson v. Lake Ter¬ 
minal R. Co., C.C.A.Ohio, 42 F.2d 
357. 

99 . Ky.—^Louisville & N. R. Co. v. 
Wingo’s Adm'x, 281 S.W. 170, 213 
Ky. 336. 

1. U.S,—Lindsay v. Chicago, B. & Q. 

R. Co., 111., 226 P. 23, 141 C.C.A. 

131. 

Ga.—Cato v. Southern R. Co., 107 S. 

E. 98, 26 Ga.App. 578. 

Liability of contractee to servants of 
contractor or subcontractor gen- 
erally see infra §§ 600-606. 
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holders and general officers of the two companies 
are largely the same.^ A railroad leasing the use 
of its track to a construction company is not liable 
for negligence of the lessee to an employee of the 
lessor, unless the negligence of the lessor concurred 
with the' negligence of the lessee in bringing about 
the resuit® 

§ 180. ■—^— Con^encement, Suspension, or 

T.ermination of Relation 

a. In general 

b. Incidental interruptions 

c. After working hours 

d. Transfer of master^s business or Serv¬ 

ice of employee 

e. Fraud or misrepresentation 

a. In General 

A master's duty to protect his servant, and liability 
for injuries resulting from his failure to do so, are not 
necessarily confined to the precise period during which 
the Services are actively rendered, but continue as iong 
as the servant may be said to be actually or construc- 
tively In his employment and under his controi, and may 
exist while the servant is on the premises of the master 
in anticipation of his work or whlle he is on his way to 
or from his work. 

A master^s duty to protect his servant, and lia- 


bility for inj*uries resulting from his failure to do so, 
are not necessarily confined to the precise period 
during which the Services are actively rendered, 
but continue as long as the servant may be said to 
be actually or constructively in his emplojTnent and 
under his controi.Although there is some au- 
thority to the contrary,^® the general rule is that the 
relation exists when the servant is on the premises 
,of his master in anticipation of his work, although 
the actual time of taking up his duties has not ar- 
nved,^S it has been held not to exist where the 
servant is‘ on the premises unreasonably early and 
contrary to custom.^^ 

The duty and liability also arise in respect of a 
newly employed servant on the premises in prepa- 
ration or ready for work,^s or even to such a serv¬ 
ant on his way to employment when he is at the time 
under the controi of the master,^6 but they do not 
exist in respect of one on the premises seeking work 
in response to information that men were needed,^'^ 
or where his presence is not reasonably referable 
to preparation to take up his actual duties.is Any 
activity undertaken by an employee for a private 
purpose is not within his employment.^O 

On way to and from work, The duty is also held 
to exist during the servantes carriage to and from 


8. Tex.—^Angelina & N. R, B. Co. v. 
Due, Civ.App., 166 S.W. 91S. 

9. Tex.—SchafC v. Ellison, Civ.App., 
255 S.W. 6S0, error refused, certio¬ 
rari dismissed Sumner Sollit Co. 
V. Ellison, 45 S.Ct. 10, 266 U.S. 638, 
69 L.Ed. 482. 

Liability of lessor for injury result¬ 
ing to its employee from negli- 
gence of railroad lessee see supra 

5 178. 

10. U.S.—Bocook V. Louisville & N". 
B. Co., D.C.Ky., 67 F.Supp. 154. 

Ala.—Co^us Juris cited ia W. B. 
Davis & Son v. Buple, 130 So. 772, 
774, 222 Ala. 62. 

Mass.—^Watkins v. New York, N. H. 

6 H. K. Co., 195 . N.E. 888, 290 
Mass. 448. 

Mo.—'Corpus Juris cited in Man- 
giaracino v. Laclede Steel Co., 145 
B.W.2d 388, 390, 347 Mo. 36, certio¬ 
rari denied 61 S.Ct. 941, 313 U.S. 
565, 85 L.Ed. 1524—Corpus Juris 
cited in Gardner v. Stout, 119 S.W. 
2d 790,'793, 342 Mo. 1206—Marshall 
V. United R. Co., App., 184 S.W. 
159, reversed on other grounds, 
Sup., 209 S.W. 931. 

Tex.—Foster v. Carie, Civ.App., 160 
S.W.2d 999, error refused. 

Care reauired of master generally 
see infra §§ 183-185, 

11. Ky.—Corpus Juris cited In. 
Auto Llvery Co. v. Stone, 36 S.W. 
2d 349, 360, 237 Ky. 686. 


Mlss,—Mlssissippi Utilities Co. v. 

Smith, 145 So. 896, 166 Miss. 105. 

39 C.J. p 272 note 4. 

Fellow-servant rule as applied to in¬ 
jury to servant not on duty see in¬ 
fra § 329. 

Assistance by master 
Master and servant relation con- 
tinued and did not cease to subsist, 
although master assisted servant in 
work necessary to execute master’s 
order.—Le Blanc v. Sturgis, 147 A. 
701, 128 Me. 374. 

12. Fla.—^Dykes v. Simkins, 197 So. 
327, 143 Fla, 625. 

13. Ky.—Hlgh Splint Coal Co. v. 
Ramey*s Adm’x, 112 S.W.2d 1007. 
271 Ky. 532—'Corpus Juris cited in 
Auto Livery Co. v. Stone, 36 S.W. 
2d 349, 350, 237 Ky. 686. 

39 aJ. p 272 note 6. 

Qoing to toilet 

U.S.—Chicago, M., St. P. & P. B. Co. 

v. Kane, C.C.A.Mont., 33 F.2d 866. 
Mo.—^Arnold v. Graham, 273 S.W. 90, 
219 Mo.App. 249. 

14. Ala.—^Louisville & N. B. Co, v. 
Chamblee, 64 So. 681, 171 Ala. 188, 
Ann.Cas.l913A 977. 

Mo.—^Flanigan v. Kansas City South¬ 
ern B. Co., 208 S.W. 441, 276 Mo. 
656. 

15. Utah.—Geanakoules v. Union 
Portland Cernent Co., 126 P. 329, 41 
Utah 486. 

■ 39 C.J. p 272 note 8. 
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16. La.—Powers v. Calcasieu Sugar 
Co., 19 So. 455, 48 La.Ann. 483. 

39 C.J. p 272 note 9. 

17. Ky.—Dickerson v. Bornstein, 
137 S.W, 773, 144 Ky. 19. 

Agreement for future employment 
Where miners entered mine seek¬ 
ing employment, agreoment, if any, 
with owner’s representative for fu¬ 
ture employment did not give them 
status of employees, respecting own- 
er’s liability for • injury.—Black 
Mountain Corporation v. Partin's 
Adm’r, 49 S.W.2d 1014, 243 Ky. 791. 

18. Ala,—Louisville & N. R. Co. v. 
Chamblee, 54 So. 681, 171 Ala. 188, 
Ann.Cas.lOlSA 977. 

Procuring clotlies to take to laundry 
Where plaintiff came to a phar- 
macy about one-half hour before 
time to start work in order to get an 
apron to take to laundry and was 
hurt in falling through open trap 
door over a stairway in the rear of 
the building occupied by her employ- 
er, plaintiff, at the time of accident, 
had the status of an invitee, rather 
than that of an employee or trespass- 
er, as regarded her right to recover 
for the injury from her employer.— 
Whisler v. U. S. National Bank of 
Portland, 82 P.2d 1079, 160 Or. 10. 

19. U.S.—^Mostyn v. Delaware, L. & 
W. R. Co., C.C.A.N.Y.. 160 P.2d 15. 
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his business by his master, by consent, custom, or 
contract;^^ ,and a railroad employee who has been 
discharged but has returned by agreement, to turn 
over his duties to his sdctessor, is, while returning 
horne thereaftef on one of the cqmpany^s trains, stili 
in the employ of the railroad.^i , It has been held, 
however, that the mere permissiones^or customes to 
ride to and from work on the ca:rs of an employer 
will not establish the relation in the absence of 
eviderice to show that stich was because of, and a 
part of, the contract of employment; and the.master 
is not liable for injuries resulting to the servant 
while riding from work on the vehicle of an inde- 
pendent contractor in the absence of an agreement 
or obligation on the part of the master to provide 

transportation.e^ 

It has. also been held that an employee, being car- 
,ried to her work on an elevator operatedhy her em¬ 
ployer for the beneht of all the occupants of the 
building and the public gej?erally as well as its em- 
ployees was not a servant at such time, but a passen- 
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ger.25 The relation continues dnring the servanfs 
progress to or from his place of work aJong a path 
or way over his master's premises >vhich he and 
other employees are accustomed to use;^® and, 
where the duties or place of employment of a rail¬ 
road employee involve the use of the railroad tracks 
of the employer in going to and from his work, the 
, relation 'will continue while they are so being used,-'^ 
but the.duty of a master does not extend to one 
whose duties are not of such a character,or to 
an employee who uses tracks to an unnecessary ex- 
• tent,^^ or in a dangerous way.S^ 

An injurcd servant^ being transported on the mas- 
ter^s train to a place where medical attention may 
be obtained, is not an employee of the railroad com- 
pany so as to entitle him to the care which the com- 
pany would owe him under other circumstances,®^ 
but, where the contract of emplovinent expressly re¬ 
quires the company to furnish medical treatment, 
free transportation on the employer^s railroad from 
the place of work to the company doctor is impliedly 
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20. U.S.—Westcott V. U. S. Pidellty 

& Guaranty Co., C.aA.N.C., 158 F. 
2d 20. 

Ark.—Jonesboro, Lake City & B. R. 
Co. V. Wright, 281 S.W. S74, 170 
Ark. 815, 

Cal,—Koskela v. Albion Lumber Co., 
142 P. 851, 25 Cal.App, 12. 

Mich.—Bernard v. Mlchigan United 
Tractlon Co., 178 N.w: 48, 210 

Mich. 333. 

Mo.—Jenkins v. Wabash Ry. Co., 73 
S.W.2d 1002, 335 Mo. 748—Watson 
V. Energy Const. Co,, 286 S.W. 715, 
220 Mo.App. 362. 

KY.—Hendricks v. New York, N. H. 
& H. R. Co., 167 N.E. 449, 251 N. 
Y. 297, reargument denied 168 N.E. 
439, 251 N.Y. 591, certiorari denied 
New York, N. H. & H. R. Co. v. 
Hendricks, 50 S.Ct. 82, 280 U.S. 601, 
74 L.Ed. 646. 

Pa.—Knorr v. Central Railroad of 
New Jersey, 110 A. 797, 268 Pa. 
172, certiorari denied Central R. 
Co. of New Jersey v. Knorr, 41 S. 
Ct. 15, 254 U.S. 644, 65 L.Ed. 454. 

Utah.—ShurtlifC v. Oregon Short Line 
R. Co., 241 P. 1058, 66 Utah 161. 

39 C.J. p 273 note 12—10 C.J. p 633 
note 81 [b], [e], [f] (2). 

Employees of carriers carried to and 
from work as passengers or not 
passengers see Carriers § 546. 

Going to and from work as within 
scope of employment generally see 
infra § 181 a. 

Interstate character of employment 
of employee while on way to or 
from work see Commerce § 51 h. 

On way to or from living or sleep- 
ing place provided by employer see 
infra subdivision c of this section. 

Handeax 

Ark.—Corpus Jtiris clted ia Produc- 


ers Gravel & Sand Co. v. Jones, 
126 S.W.2d 99, 103, 197 Ark. 767. 

39 C.J. p 273 note 12 [a]. 
Transportation in own rehicle 
Generally, an employee on the way 
to work is not in the course of em¬ 
ployment, and is not in actual per- 
formance of duty, but where employ¬ 
er furnishes transportation, the em¬ 
ployee is actually on duty when he 
begins to use such transportation, 
whether it be in a vehicle supplied ■ 
by the employer or one of his own ! 
substituted for the same mission.— 1 
Heaps V. Cobb, 45 A.2d 73, 185 Md. 
372. 

Test In determining whether em¬ 
ployee is considered on duty while 
using transportation furnished by 
employer is whether the transporta¬ 
tion was furnished by the employer 
as an incident of employment and 
the nature of the mission on which 
employee was engaged.—Heaps v, 
Cobb, supra. 

Even though transportation afford- 
ed is not compulsory, employment 
may extend to servanfs transporta¬ 
tion to and from work.—Pay v. De 
Camp, 178 N.E. 677, 257 N.Y. 407. 

21. N.C.—Mitchell v. Southern R. 
Co., 97 S.E. 628, 176 N.C. 645. 

22. Miss.—Hamilton Bros. Co. v. 
Weeks, 124 So. 798, 155 Miss. 754. 

Wash.—Baird v. Northern Pac. R. 
Co., 138 P.. 325, 78 Wash. 67. 

23. N.Y.—Green v. Travelers Ins. 
Co., 36 N.E.2d 620, 286 N.Y. 358. 

39 C.J. p 273 note 15. 

24. N.C.—Mehaffey v. Appalachian 
Const. Co., 140 S.E. 716, 194 N.C 
717. 

! 25. Or.—Putnam v. Pacific Monthly 
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Co., 130 P. 986, 68 Or. 36, 45 L.R. 
A.,N.S., 338, L.R.A.1915P 782, Ann. 
Cas.l915C 256, reheard 136 P. 835, 
68 Or. 36, 45 L.R.A.,N.S., 338, L.R. 
A.1915P 782, Ann.Cas.l915C 256. 

26. Pa.—Coleman v. Reading Co., 29 
A.2d 499, 346 Pa. 289. 

39 C.J. p 273 note 17. 

Sailor returning from shore leave 
Relation of master and servant, 
although suspended during shore 
leave, was held revived on saiIor*s 
return to entrance gate and demand- 
ing admittance.—Holliday v. Mer- 
chants’ & Miners’ Transp. Co., 132 S. 
B. 210, 161 Ga. 949. 

27. U.S.—Brie R. Co. v. Winfield, N. 
J., 37 S.Ct. 556, 24-4 U.S. 170, 61 
L.Ed. 1057, Ann.Cas.l91SB 662. 

Pa.—Coleman v. Reading Co,, 29 A.2d 
499, 346 Pa. 289. 

S.C.—Covington v. Atlantic Coast 
Line R. Co., 155 S.E. 438, 158 S.C. 
194, certiorari denied Atlantic 
Const. Line R. Co. v. Covington, 51 
S.Ct. 33, 282 U.S. S5S, 75 L.Ed. 759. 
39 C.J. P 274 note 18. 

28. N.Y.—Mclntyre v. Long Island 
R. Co., 135 N.Y.S. 309, 160 App.Div. 
783; 

39 C.J. p 274 note 19. . 

28. U.S.—^Hoyer v. Central R. Co. 
of New Jersey, N.Y., 255 P. 493, 
166 C.C.A. 569. 

N.Y.—Listorti v. New York Cent. R. 
Co., 167 N.E. 458, 251 N.Y. 327. 

30. Ky.—Treadway’s Adm'r v. 

Louisville & N. R. Co., 288 S.W. 
1060, 217 Ky. 1. 

Mich.—Buell v. Hines, 188 N.W. 422, 
218 Mich. 353. 

31, Md.—Baltimore & 0. R. Co. v. 
State, 41 Md. 268. 
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included, and hence an employee so riding is not a 

mere licensee.^2 

A servant^ temporarily laid offj who goes on the 
master^s premises, is a mere trespasser.^s 

b. Incidental Intermptions 

Nefthep the period nor continuity of servfce Is 
chartged by an incidental cessation from work or by a 
brief Incidental absence from the scene of work, although 
an interruption soiely for the employee^s convenience and 
advantage will suspend the relation. 

Neither the period nor continuity of Service is 
changed by an incidental cessation from work or by 
a brief incidental absence from the scene of work,^^ 
but an interruption permitted soiely for the em- 
ployees^s convenience and advantage will suspend the 
relation.35 Thus, the relation continues when the 
servant has left his place of work merely to obtain 
a drink of water^® or milk,37 and it is not interrupt- 
ed by an intermission for lunch or dinner,38 although 
there is some authority holding that the relation does 
not exist while the employee was on the employer^s 
premises during the lunch hour, but was off duty 
at the time.3^ 


The relation does not continue in respect of a 
servant who leaves the premises for luncheon at a 
place of his own selection,^® or who is on his way 
in disobedience of orders,^^ or who has left the 
premises during the noon hour on business of his 
own,42 or who voluntarily and unnecessarily leaves 
his place of employment and assumes a position of 
perii merely for his own pleasure or convenience.43 
An employee who was injured during a rest period 
while on the premises of the employer cannot re- 
cover from the employer on the theory that he had 
been invited on the premises other than as an em- 

ployee.44 

c. After Working Hours 

Although the master generally is not llable for inju¬ 
ries to his servant occurring after working hours, the re¬ 
lation continues and the duty exists for a reasonable 
time after the work has actuaily ceased. Where living 
or sieeping quarters are provided for a servant as inci¬ 
dental to his employment, the duty of the master con¬ 
tinues while the servant is on the premises so provided 
and during his progress to and from such premises. 

Although, in general, a master is not liable to his 
servant for injuries occurring after working 
hours,45 the relation continues and the duty exists 


32. Ark.—Boyle-Farrell Land Co. v. 
Haynes, 256 S.W. 43. 161 Ark. 188. 

83. Tenn.—Westborne CoaI Co. v. 
Willoughby, ISO S.W. 322, 133 

Tenn. 257, 

34. U.S.—Virginian Ry. Co. v. Early, 
C.C.A.W.Va., 130 F.2d 548—Bocook 
V. Louisville & N. R. Co., D.C.Ky., 
67 F.Supp. 154, 

Ky.—Corpus Juris cited in Auto Liv- 
ery Co. v. Stone, 36 S.W.2d 349, 
350, 237 Ky. 686. 

Mase.—^Watkins v. New York, N. H. 
& H. R. Co., 195 N.E. 888, 290 
Mass. 448. 

Mo.—Corpus Juris cited in Jilanglara- 
cino V. Laclede Steel Co., 145 S.W. 
2d 388, 390, 347 Mo. 36, certiorari 
denied 61 S.Ct. 941, 313 U.S. 565, 
85 L.Ed. 1524—Trout v. Chicago, 
R. 1. & P. Ry. Co., App., 39 S.W.2d 
424, certiorari denied Chicago, R. 
I. & P. Ry. Co. V. Trout, 51 S.Ct. 
649, 283 U.S. 866, 75 L.Ed. 1463. 

39 C.J. p 274 note 25. 

Brief cessation from work as not 
taking employee outside scope of 
employment see infra § 181 d. 

Engaging in consistent or incidental 
activity as not affecting interstate 
character of employment see Com- 
merce § 51 h. 

35. Ga.—Corpus Juris atioted In 
Holman v. American Auto Ins. Co., 
39 S.E.2d 850, 201 Ga. 454. 

Mass.—Gooch v. Citizens’ Electric 
St. R. Co., 88 N.E. 591, 202 Mass. 
254, 23 L.R.A.,N.S., 960. 

39 C.J. p 274 note 28. 

36. Ga.—Corpns Juris gnoted in 


Holman v. American Auto Ins. Co., 
39 S.B.2d 850, 201 Ga. 454, 

39 C.J. p 274 note 27. 

37. Ga.—Corpus Juris «luoted in 
Holman v. American Auto Ins. Co., 
39 S.E.2d 850, 201 Ga. 454. 

Vt.—Ingram v. Rutland R. Co., 95 A 
644, 89 Vt. 278, Ann.Cas.lSlSA 

1191. 

38. U.S.—^Virginian Ry. Co. v. Early, 
C.C.AW.Va., 130 P.2d 548. 

Mo.—Corpus Juris cited in Mangiara- 
cino V, Laclede Steel Co., 145 S. 
W.2d 388, 390, 347 Mo. 36, certio¬ 
rari denied 61 S.Ct. 941. 313 U.S. 
565, 85 L.Ed. 1524—Carter v. St 
Louis, T. & E. R. Co., 271 S.W. 358, 
307 Mo. 595—Trout v. Chicago, R. 
I. & P. Ry. Co.. App., 39 S.W.2d 
424, certiorari denied Chicago, R. 
I, & P. Ry. Co. V. Trout, 51 S.Ct 
649, 283 U.S. 856, 75 L.Ed. 1463. 

39 C.J. p 274 note 29. 

In employer^s oafeteria 

Where employer maintains on his 
premises, and in the immediate vicin- 
ity of the work, a cafeteria to which 
he invites, expressly or by fair im- 
plication, his employees to lunch, and 
they accept the invitation by using 
the facilities offered, the relation of 
master and servant is not temporari¬ 
ly suspended during the noon hour, 
iand it is the duty of the master to 
keep and maintain cafeteria, as a 
part of the premises, as a reasonahly 
safe place for the employees to eat. 
—Holman v, American Auto Ins. Co., 
39 S.E.2d 850, 201 Ga. 454. 

39. Fla.—Ball v. I, C. Helmly Fur- 

RTO 


niture Co., Inc., 182 So. 435, 132 
Fla, 882. 

40. Ga.—Corpus Juris quoted in 
Holman v. American Auto Ins. Co., 
39 S.E.2d 850, 20l Ga. 454. 

Mich.—Moronen v. McDonnell, 143 N. 
W. 8, 177 Mich. 691. 

41. Cal.—Gardstrom v. L. E. White 
Lumber Co., 132 P. 842, 21 Cal.App. 
744. 

Ga.—Corpus Juris quoted ia Holman 
V. American Auto Ins. Co., 39 S.E. 
2d 860, 201 Ga. 454. 

39 C.J. p 275 note 31. 

42. U.S.—^Ellsworth v. Metheney, 
Ohio, 104 P. 119, 44 C.C.A. 4S4, 51 
L.R.A. 389. 

Ga.—Corpus Juris quoted in Holman 
V. American Auto Ins. Co., 39 S.E. 
2d 850, 201 Ga. 454. 

39 C.J. p 275 note 32. 

43. Va.—Raven Red Ash Coal Co. v. 
Griffith, 27 S.E.2d 360, 181 Va. 911. 

44. Mo.—Mangiaracino v. Laclede 
Steel Co., 145 S.W.2d 388, 347 Mo. 
36, certiorari denied 61 S.Ct. 941, 
313 U.S. 565, 85 L.Ed. 1524. 

45. N.C.—Colvin V. Atlantic Coast 
Line R. Co., 170 S.E. 639, 205 N.C. 
168. 

39 C.J. p 275 note 33. 

Voluntarily riding on handcar 
Where section hand was injured 
after day's work wliile voluntarily 
riding on handcar with others to gro- 
cery store in opposite direction from 
horne, railroad was held not llable.— 
Colvin V. Atlantic Coast Line R. Co., 
supra. 
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for a rcasonable time after \vork has actiially ceased 
for purposes incidental to the employment,^® and 
until the employee has been given an opportunity 
to leave the premises.^^ While the fact that an cm- 
ployee is siibject to call in an emergency does not 
prolong the hours of labor so as to continue the rc- 
lation,^S wherc a living or sleeping place is provicled 
for a servant as incidental to his cmployment and 
for the convenience of the employer, the duty of the 
employer continues not only while the servant is on 
the premises so provided,^9 but also during his prog- 
ress to and from such premises,^0 or while he was 
sleeping on the ground outside the place provided 
because such place was unfit for sleeping.^i So, it 
has been held that, where but a short time intervenes 
between the finishing of an employee’s duties on a 
particular day and his regular hours of work of the 
following day, remaining on the employer’s prem¬ 
ises to sleep does not suspend the relation.^s 

d. Transfer of Master's Business or Service of 
Employee 

Where the servant has not been Informed of any 
change, the llabillty of a master to a servant does not 
ordinarily cease, although as between the master and a 
third person a change is made by which thereafter the 
work Is to be done for such third person; but a servant 
furnished by a genera! employer to perform a particular 


Service for another under the !atter’s controi is the serv¬ 
ant of the latter, and not of the former. 

The liability of a master to a servant does not 
cease, the servant not having been informed of an}" 
change, although, as between the master and a third 
person, a change is made by which thereafter the 
v/ork is to be done for such third person nor is 
the relaticn ended by reason of the fact that one 
joint employer, in accordance with an arrangement 
between himself and the other joint employer, takes 
on himself the function of a workman.54 Where 
a servant is under the controi and subject to the or- 
ders of the master and under his employ owcs obedi- 
ence to such master and is ordercd by such master 
to assist a third person to do a piece of work, and 
while so doing he remains under the controi and 
subject to the orders of his master, he does not in 
such case become the servant of such third person, 
but remains the servant of his master.^S Thus, 
where the owner of a machine hires it, together with 
the crew to operate it, to a third person, the rela- 
tion of master and servant exists between the own¬ 
er and the crew.^6 

On the other hand, a servant furnished by a gen- 
eral employer to perform a particular Service for 
another under the latter’s controi is the servant of 


46. U.S.—National Biscult Co. v. 
Litzky, aC.A.Mich,, 22 F.2d 939, 
56 AX.R. 853. 

Tex—Foster v. Carie, Civ.App., 160 
S.W.2d 999, error refused. 

39 C.J. p 275 note 34. 

47. Pa.—Coleman v. Reading* Co., 29 
A.2d 499, 346 Pa. 289. 

48. N.T.—^Best v. New York Cent. & 
H. R. R. Co., 102 N.Y.S. 957, 117 
App.Div. 739. 

Tex.—Perez v. Atchison, T. & S. F. R. 

Co., Civ.App., 192 S.W. 274. 

40. U.S.—Mostyn v. Delaware, L, & 
W. R. Co., C.C.A.N.Y., 160 F.2d 15 
—Guest V. Wabash R. Co., C,C.A. 
111., 147 F.2d 579. 

Mo.—Corpus Juris guoted iu Watson 
V. Pitcairn, App., 139 S.W.2d 552 
554, 555. 

39 C,J. p 275 note 36. 

50. Minn.—Moore v. Minneapolis & 
St. L. R. Co., 142 N.W. 152, 123 
Minn. 191, reheard 143 N.W. 326, 
123 Minn. 191. 

Mo.—Corpus Juris guoted iu Watson 
V. Pitcairn, App., 139 S.W.2d 552, 
554, 555. 

39 C.J. p 275 note 37.' 

On way to or from i work see supra 
subdivision a of this, section. 

On way to or from o^^booso 
(1) A railroad employee while g-o- 
ing to and from a caboose used by 
him for sleeping purposes at the in- 
vitation 'of a company. ife' an em¬ 
ployee.—‘Moore v. Minneapblis & St. 


U R. Co., 142 N.W. 152, 123 Minn. 
191, reheard 143 N.W. 326, 123 Minn. 
191. 

(2) Railroad employee, injured 
while going from caboose to restau¬ 
rant, was held not “trespasser.’"—St. 
Louis, B. & M. Ry. Co. v. Knight, 
Tex.Civ.App., 295 S.W. 945. 

51. U.S.—Mostyn v. Delaware, L. & 
W. R. Co., C.C.A.N.Y., 160 F.2d 15. 

52. Colo.—Taylor v. Saunders, 204 
P. 608, 71 Colo. 160. 

39 C.J. p 275 note 33. 

53. U.S.—Marion Steam Shovel Co. 
V. Bertino. C.C.A.Mo., 82 P.2d 541, 
rehearing denied 82 F.2d 945, cer¬ 
tiorari denied 57 S.Ct. 17, 299 U.S. 
556, 81 Lr.Ed. 409. 

N.H.—Ocean Accident &. Giiarantee 
Corporation v. Connell, 35 A.2d 385, 
93 N.H. 77, 150 A.L.R. 1163. 

Ohio,—Corpus Juris cited in Man- 
chester v. Youngstown Sheet & 
Tube Co., App., 46 N.E.2d 780, 785. 
39 C.J. p 275 note 39. 

Servant lent or hired to another gen- 
erally see supra § 2. 

XTuilateral agreement, whereby a 
railroad company which employed 
plaintiff ■ delivered its property to the 
second company to operate and pay 
over the proceeds to the first, would 
not make plaintiff an employee of 
second company where he was not 
notified of the change and did not 
agree to become an employee of the 
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second.—Costigan v. New York & S. 
R. Co., 145 N.Y.S. 1029, 160 App.Div. 
597. 

54. Me.—Rhoades v. Varney, 39 A. 
552, 91 Me. 222. 

55. U.S.—Marion Steam Shovel Co. 
V. Bertino, C.C.A.Mo., 82 F.2d 541, 
rehearing denied 82 P.2d 945, cer¬ 
tiorari denied 57 S.Ct. 17, 299 U.S. 
556, 81 KEd. 409—McLamb v. E. I. 
Du Pont De Nemours & Co., C.C. 
A.N.C., 79 P.2d 966. 

Minn.—^Wegman v. Great Northern 
Ry. Co., 249 N.W. 422, 189 Minn. 
325. 

Okl.-—Palmer v. Skelly Oil Co., 263 
P. 440, 129 Okl. 32—New V. Mc- 
Millan, 191 P. 160, 79 Okl. 70. 

Pa.—Gyarmati v. Linde Air Prod¬ 
ucts Co., 157 A. 485, 305 Pa. 188. 

39 C.J. p 276 note 41. 

Status as fellow servant see Infra § 
330. 

Switohing withlu cousiguee^s piant 
Freight conductor in charge of en- 
gine and crew sent by railroad to do 
switching within consignee’s piant 
was held not servant of consignes, 
where consignee^s yardmaster mere- 
ly directed placement of cars with- 
out controlling switching operations. 
—Geraghty v. Lehigh Valley R. Co., 
C.C.A.N.Y.. 70 P.2d 300. 

5S. Can.—Algoma Steel Corp., Ltd. 
V. Dube. 53 Can.S.C. 481. 
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the latter, and not of the former,and the special 
employer controlling both the emploj^ee and the 
working appliances furnished by the general em¬ 
ployer is liable for injuries to him because of neg- 
lect to perform the masteris duties.^S Where serv- 
ants of two persons jointly engage in work of mutu- 
al interest to their employers, each employee remains 
the servant of his own master, althoiigh one of them 
takes orders as to details of the work from the oth- 
er,®9 

The determining factor is control and supervi- 
sion,6<> that is, the right to direction and control, 
rather than actuality of direction and control®^ or 
payment of wages and another test is whether 
the servant willingly and knowingly subjected him- 
self to the otheris orders under a new agreement 
with a new master.64 As long as the employee is 
furthering the business of his general employer by 


the Service rendered to another, there will be no 
inference of a new relation unless command has 
been surrendered.^^ 

A purchascr of a business is not responsible for 
injuries sustained by an employee before his pur- 
chase thereof,®® and the recording of the lease which 
provided that the transfer should be regarded as 
having taken place at a time before the injuries 
were received cannot alter the fact that the rela¬ 
tion of master and servant did not then exist so as to 
make him liable,^'^ 

e, Praud or Misrepresentation 

The fact that false statements were made by the 
servant at the time he secured employment is insufficient 
to terminate the reiatlon of master and servant existing 
at the time of the injury, and recovery may be had from 
the employer for negligent injury to the employee where 
there is no causal connection between the injury and the 
misrepresentation or where the latter dW not affect the 


57. U.S.—Dennis v. Mabee, C.C.A. 
Tex., 139 F.2d 941, certiorari de- 
nied 64 S.Ct. 1261, 322 U.S. 7-50, 88 
L.Ed. rSSl—Norfolk & W. Ry. Co. 
V. Hali, C.C.A.W.Va., 57 F.2d 1004. 
Ariz.—Inspiration Oonsol. Copper Co. 

V. Bryan, 276 P. 846, 35 Ariz. 285. 
Cal.—Miller v, Cookson, 265 P. 374, 
89 Cal.App. 602. 

Mich.—Buskirk v. Ide, 4 N.W.2d 604, 
302 Mich. 154—Rockwell v. Grand 
Trunk 'Western Ry. Co., 260 N.W. 
S15, 264 Mich. 626. 

Okl.—Thomas v. Great Western Min¬ 
ing- Co., 1 P.2d 165, 150 Okl. 212. 
General and special einployers, and 
employers of lent employees under 
workmen's compensation acts see 
the C.J.S. title Workmen’s Com¬ 
pensation Acts § 47, also 71 C.J. p 
403 note 80 et seq. 

Liability of master for acts of serv¬ 
ant lent or hired to him by third 
person see infra § 566. 

Golf caddie 

Although caddie was in general 
Service of golf dlub, when he was 
transferred to Service of a golf 
player he became, servant of player, 
with all attendant legal conseqi^enc- 
es of new relation.—Biskup v. HofiC- 
man, 287 S.W. 865, 2.20 Mo.App, 542. 
SiZail clerk 

United States, not railway com- 
pany, was master of employee fur¬ 
nished by company to assist In 
transportihg maiis in storage car 
also furnished by it.—Norfolk & W. 
Ry. Co. V. Hali, C.C.AW.Va., 67 P.2d 
1004.' 

Foipmer employee of servant 
.One of subcontractors who, follow- 
ing default, was placed on salary by 
surety which superintended comple- 
tion of highway, was held merely 
surety’s servant, and surety was lia¬ 
ble for injury to subcontractors’ for¬ 
mer employee,—U. S. Fidelity & 


Guaranty Co. v. Antle, 42 S.W.2d 1, 
240 Ky. 243. 

58. U.S.—Norfolk & W. Ry. Co. v. 
Hali, C.C.A.W.Va., 5*7 P.2d 1004. 

Bailroad’8 control of car furnished 
another 

Railway company’s necessary con¬ 
trol of storage mail car, furnished 
government by it with servant in 
charge, to perform functions as com- 
mon carrier, did not constitute such 
servant its employee.—^Norfolk & W, 
Ry. Co. V. Hali, supra. 

59. U.S.—Marion Steam Shovel Co. 
V. Bertino, C.C.A.Mo., 82 P..2d 541, 
rehearing denied 82 P.2d 945, cer¬ 
tiorari denied 57 S.Ct. 17, 299' U. 

S. 656. 81 L.Bd, 409. 

60. U.S.—^Dennis v. Mabee, C.C.A, 
Tex,, 139 P.2d 941, certiorari de¬ 
nied 64 S.Ct. 15-61, 322 U.S. 750, 88 
L.Ed. 1581—Marion Steam Shovel 
Co. v. Bertino, C.C.A.Mo., 82 P.2d 
'641, rehearing denied 82 P.2d 945, 
certiorari denied '57 S.Ct. 17, 299 

U. S. 556, 81 L.Ed. 409—Halderman 

V. Pennsylvania R. Co., C.C.A.N. 

T. , 53 F.2d 865. 

Essentials of relation os affecting li¬ 
ability of master to servant gen- 
erally see supra § 174. 

61. U.S.—Dennis v. Mabee, C.C.A. 

Tex., 139 F.2d 941, certiorari de¬ 
nied. 64 S.Ct. 1261, 322 U.S. 750, 
88 L.Ed. 1581—Marion Steam 

Shovel Co. V. Bertino, C.C.A.Mo., 
82 F.2d 541, rehearing denied '82 p. 
2d 945, certiorari denied 57 S.Ct. 
17, 299 U.S. 656, 81 L.Ed. 409.- 

Mich.—Buskirk v. Ide, 4 N.W.2d 604, 
302 Mich. 154. 

62. U.S.—Dennis v. Mabee, C.C.A. 
Tex., 139 P.2d 941, certiorari de- 

. nied 64 S.Ct. 1261, 322 U.S. 750, 
' 88 L.Ed. 1581. 
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Mich.—Buskirk v. Ide, 4 N.W.3d 
504, 302 Mich. 154. 

63. U.S.—^Halderman v. Pennsylva¬ 
nia R. Co., C.C.A.N.T., 53 P.2d 365. 

Mich.—Buskirk v. Ide, 4 N.W.2d 504, 
302 Mich. 154. 

64. U.S.—Marion Steam Shovel Co. 
V. Bertino, C.C.A.Mo., 82 P.2d 541, 
rehearing denied 82 F.2d 945, cer¬ 
tiorari denied 67 S.Ct. 17, 299 U.S. 
5'5'6, 81 L.Ed. 409. 

Okl.—Palmer v. Skelly Oil Co., 263 
P. 440, 129 Okl. 32. 

Consent of employee required 
Change of master to make general 
employee special employee of anoth¬ 
er ' requires consent of employee.— 
Lisanti v. William P. Kenny Co., 232 
N.Y.S, 103, 225 App.Div. 129, afflrm- 
ed 166 N.E. 250 N.T. 621. 

65. N.T.—^La Rose- v. Donnelly, 219 
N.Y.S. 148, 219 App.Div. 181. 

66. Pa.—Wieder v. Bethlehem Steel 
Co., 64 A. 778, 205 Pa. 186. 

Execntory contract 

(1) Owner of property on date of 
injury was lia.ble as master for 
servanfs injury,' notwithstanding ex- 
istence of contract to sell property, 
and contract, completed after em- 
ployee's injury, would not be al- 
lowed to relate back to time before 
injury as regards original owner’s 
liability as master.—Mississippi 
Power & Light Co. v. Smith, 153 So. 
376, 169 Miss. 447. 

(2) Superintendent of cotton gin 
was held to operate gin as such at 
risk of master, after entering execu- 
tory contract'to purchase property, 
until such contract was fully execut- 
ed.—Mississippi Power & Light Co. 

; V. Smith, supra. 

67. Pa.—Wieder v. Bethlehem Steel 
' Co.. 64 A. 778, 205 Pa. 186. . 
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workman's physical fitness to perform his duties? but a 
contract obtained by fraud through impersonation wlH 
faar recovery. 

The fact that false statements were made by a 
servant at the time he secured employment is in- 
sufficient to terminate the relation of master and 
servant existing at the time of the injury,6S even 
though they may constitute grounds for rescission 
of the contract of employment,®^ and recovery may 
be had from the employer for negligent injury to 
the employee, at least were there is no causal con- 
nection between the injury and the misreptesenta- 
tion,'^® or where the untrue statement did not af- 
fect the workman’s physical fitness to perform his 
duties,7i even though the misrepresentation con- 
cerned the employee’s age, and the effect of his in¬ 
juries might be more serious because of his age than 
if he were younger A contract obtained by fraud 
through another impersonating the employee, how- 
ever, will bar recovery in an action by the employee 
for personal injuries.^^ 


§ 181 

§ 181. - Scope of Employment in Gener¬ 

al 

a. General rule 

b. Measure of scope 

c. Emergencies 

d. Brief cessations from work 
B,, G^eral Rule 

In order to render a master liable as such for per¬ 
sona! injuries to his servant, the injuries must have been 
received in the line of the servantes duty, since the mas¬ 
ter ordinarily is not Ilable where the Injury is sustained 
while the servant is acting without the scope of his em¬ 
ployment. 

In order to render a master liable as such for per¬ 
sonal injuries to his servant, the injuries must have 
been received in the line of the servantes duty, or, 
as usually expressed, within the scope of his employ- 
ment74 The master is ordinarily not liable where 
the injury is sustained while the servant is acting 


68. U.S.—MlnneapoHs, St. P. & S. | 
S. M, R. Co. V. Borum, Mlnn., 52 i 
S.Ct. ‘612, 286 U.S. 4ii1, 76 L.Ed. 
1218. 

Cal.—Newkirk v. Los Angeles Junc- 
tlon Ry. Co., 131 P.2d 535, 21 Cal. 
2d 308—Matthews v. Atchison, T. 
& S. P. Ry, Co., 129 P.2d 436, 54 
Cal.App.2d 049—Phillips, v. South¬ 
ern Pac. Co., 58 P.2d 688, 690, 14 
Cal.App.2d 4'S4. 

Ky.—Loulsvllle & N*. R. Co. v. Lew- 
is, 291 S.W. 401, 218 Ky. 197. ' 

N.C.—Corpus Juris citod. lu Laughter 
V. Powell, 14 S,E.2d 826, 829, 219 
N.C. 689, 136 A.L.R. 1116, certio¬ 
rari denied Powell v. Laughter, 62 
S.Ct. 1.28, 314 U.S. 666, 86 L.Ed. 
633. 

Te».—Texas & N. 0. R. Co. v. Web¬ 
ster, 70 S.W.2d 394, 123 Tex. 197, 
certiorari denied 65 S.Ct. 93, 293 
U.S. 580, ‘79 L.Ed. 677, rehearing 
denied 55 S.Ct. 138, 293 U.S. 630, 
79 L.Ed. 71-6—Corpus Juris cited 
iu Dawson v. Texas & P. Ry. Co., 
VO S.W:2d 392, 393, 394, 123 ,Tex. 
19;i, certiorari denied Texas, & P. 
R. Co. V. Dawson; 56 S.Ct. 110‘, 293 
U.S. 680, 79 L.Ed. 677. . - 

89 C.J. p 276 note 4'5. 

Effect of false representalion in ee” 
euring employment oa right to ^*e- 
cover under workm'en's compen- 
sation acts see the C.JT.S. title 
Workmen’s Compensation Apt^ § 
61, also 71 C.J. p 435 note ‘8 et seg. 

False statements of servant as hot 
rendering contr&ct of •employment 
void gerteraHy see sdpra § 6‘. . ’ - 

Misrepresantation as to age: 

As affecting liability for employ¬ 
ment of minor see infra § 194. 

As depriving, employee of duty re-‘ 
auired as to servant see infra 
f 185. 


Belatiou held to esist uotwith-' 
staxLdiug ^srepresentatiou where 
plaintiff had worked as switchman 
for railroad more than ninety days 
when he was injured and had not 
been rejected,, under railroad^s rule 
relating to applicants for position in 
its , yard Service.—Blanton v. North¬ 
ern Pac, Ry. Co., io N.W,2d 382, 21S 
Minn. 442. 

69. Cal.—^Newkirk v. Los Angeles 
Junqtion Ry. Co., 131 P.2d 685, 
21 Cal.2d 308—Corpus Jipis citsd 
in Phillips v. Southern Pac. Co., 
68 P.2d 688, 690, 14 Cal.App.2d 
454, 

Tex.—Corpus Juris cited in Dawson 
V. Texas & P. Ry, Co., 70 S.W.2d 
392, 393, 394, 123 Tex. 191, certio¬ 
rari denied Texas & P. R. Co. v. 
Dawson, 55 S.Ct. 110, 293 U.S. 580, 
79 L.Ed. 677. 

39 C.J. p 2'76 note 45. 

70. Cal.—Newkirk v. Los Angeles 
Junction Ryv Oo., 131 P.2d 636, 
21 Cal.2d SOS—Matthews v. Atch- 
isony T. & S.*F. Ry. Co.,'129 P.2d 
43'5> 54 Cal,App.2d 549—Phillips v. 
Southern Pac. Co., 58 P.2d 688, 14 
CaLApp.2d 454—Qualis v. Atchi- 
son, T. & S. F. Ry. Co., 296 P. 64*5, 
112 Cal.App. 7. 

111.—Powers V. Micliigan Cent. R. 

Co., 268 IlLApp. 493. 

Ky:—Louisville & N, R. Co. v. Lewis, 
291 S.W. 401, 218 Ky. 197. 

Tex.—Texas & N. 0. R. Co. v. Web¬ 
ster, 70 S.W.2d 394, 123 Tex. 197, 
certiorari denied 55 S.Ct. 93, 293 U. 
S. 580, 79 L.Ed. «677; rehearing de- 
ni$,d 55 S.Ct. 138, ^93 .U.S. 630, 
79 L.Ed. ,716—^Dawson v. Texas & 
. P...Ry. Co., 70 S,W^2d, ;392, , 123 
Tex. .191, certiorari denied Texas 
& P. p. Co. V. Dawson, 55 S.Ct. 
110,. 293 U.S, 680, 79 L.Ed. 677. 
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Fraud of parent 

In action by alleged minor em¬ 
ployee for personal injuries, employ¬ 
er may defend on ground that plain¬ 
tiff was a trespasser at time he was 
injured and that his employment 
was procured through the fraudulent 
and unauthorized conduct of his fa- 
ther.—^Kilgore v. Hudson, 4 So.2d 
865,'148 Fla. 680. 

71. Ky.—Louisville & N. R. Co. v. 
'Lewis, 291 S.W. 401, 218 Ky. 197. 

Tex.—Texas & N. O. R. Co. v. Web¬ 
ster. 70 S.W.2d 394, 123 Tex. 197, 
certiorari denied '55 S.Ct. 93, 293 
U.S. 580, 79 L.Ed. 677, rehearing 
denied »55 S.Ct. 138, 293 U.S. 630, 
79 L.Ed. 716—^Dawson v. Texas & 
P. Ry. Co., 70 S.W.2d 392, 123 Tex. 
T‘91, certiorari denied Texas & P. 
Ry. Co. V. Dawson, 55 S.Ct. 110, 
29,3 U.S. 680, 79 L.Ed. 677. 

72. Cal.—^l^Iatthews v. Atchison, T. 
&.S. P. Ry. Co., 129 P.2d 435, 54 
Cal.App.2d 549. 

73. U.S.—Minneapolis, St. P. & 3. 
S, M. Ry. Co. V. Rock, 111., 49 S.Ct. 

■ 363. 279 U.S. 410, 73 L.Ed. 766, j-e- 
hearing denied 50 S.Ct, 79—Staf- 
ford V. Baitimore & O. R. Co., D.C. 

; W.Vf, 262 P. 807. 

39 C.J,,p 276 note 46. 

74. U.S.—^Watkins v. Thompson, D. 
C.Mo., 72 P.Supp. 953—Corpus Ju¬ 
ris cited in Bethlehem Steel Co. v. 
Parker, D.O.Md., 64 P.Supp. 615, 
617. 

Ark.—^Harrison Electric Co. v. Bum- 
gardnef, ^72 S.W, 688,. 168 Ark. 
1074. 

Ga,—Au^tin v. Henry Grady Hotel 
Co., 200 S.E. 466, 58 C^a.App. 861— 
Corpus Juris cited in Moore v. 
Ross, 153 S.E. 575, 676,, 4^ Ga.App. 
509. 
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without the scope of his regular employment at the 
command or request of another servant and, 
where the master has forbidden the servant to do 
a particular act, he is not liable for an injury sus- 
tained when the act was performed with the permis- 
sion of another servant.'^® The servant is within 
the general scope of his employment, however, where 
he acts in obedience to an express order of the mas¬ 
ter,or performs work not strictly within the line 
of his duty at the command or request of another 
servant having either express or implied authority 
to make such command or request,'^8 and this is par- 
ticularly true when a servant is hircd by the day, 
acting under instructions,'^^ or when an employee is 
not engaged for any particular task but to do what- 


ever he may be direct-id to do.^^ The scope of em¬ 
ployment includes not only actual Service, but also 
those things necessarily incident thereto,^! such as 
going to and from the place of employment on the 
employer^s premises.^^ 

Under safcty appliance acts. Under the Federal 
Safety Appliance x\ct, an employer is liable for a 
violation of the act which is the proximate cause 
of injury irrespective of the position the employee 
occupied at the time of the injury,^3 and any con- 
tract rule or regulation, of which the purpose is to 
enable any common carrier to exerapt itself from 
the liability created by the act, is void to that ex- 
tent.S^ Under the statutes of some States requiring 


111.—Trust V. Chicago Motor Club, 
276 Ill.App. 2S9. 

lowa.—Bell v. Brown, 239 N.W. 785, 
214 lowa 370. 

Ky.—City of Bellevue v. Hali, 17-4 S. 
W.2d 24, 295 Ky. 57—Iiay's Adm’r 
V. Harlan Producers Coal Corpora¬ 
tion, 90 S.W.2d 716, 262 Ky. 612— 
Lutz's Adm’r v. 'VV. J. Hughes *& 
Sons Co., 24 S.W..2d 578, 232 Ky. 
675. 

La.—Baton v. Hammond Lumber 
Co., 2 La.App. 739. 

Mich.—Anderson v. Schust Co., 24*7 
N.W. 167, 262 Mich. 236. 

Miss.—Forbus v. Cobb Bros. Const. 
Co., 185 So. 243, 184 Miss. 647, sug- 
gestion of error overruled 186 So. 
643, 184 Miss. 647. 

Mo.—Kincaid v. Birt, 29, S.W.2d 97 
—Clark V. Wheelock, App., 293 
S.W. 456. 

N.C.—Corpus Juris cited iu Bourne 
V. Southern Ry. Co., 33 S.E.2d 
239. 241, 225 N.C. 43—Barnes v. 
Phoenix Utility Co., 130 S.E. 1, 190 
N.C. 382. 

Or.—Barker v. Portland Traotion 
Co., 178 P.2d 706—Brady v. Oregon 
Lumber Co., 245 P. 732, 118 Or. 
1'5, 45 A.L.R. 812. 

Tex.—Dell v. Lancaster, Civ.App., 
285 S.W. 685. 

39 C.J. p 276 note 48. 

A‘cting outside scope of employment 
as contributory negligence see in¬ 
fra § 439. 

Assumption of risk see infra §§ 407- 
409. 

Commencement, suspension, or ter- 
mination of relation see supra § 
180. 

Rule applicable to youthful and In- 
experienced servants see infra § 
182. 

Scope of employment as affecting 
fellow-servant rule see infra § 323. 

Warning and instruction to servant 
see infra § $02. 

Xnapplicability of eiupXoyers’ liabill- 
ty acts 

CD Where employe/e was not en¬ 
gaged witMn scope of his employ¬ 


ment at time of his injury, neither 
the state nor Federal Employers’ 
Liability Act applied.—Powler v. 
Western & A. R. R., Ga.App., 42 S.E. 
2d 499. 

(2) For an injured employee to be 
able to claim a right of action un¬ 
der Federal Employers' Liability Act, 
it must appear that his injuries were 
sustained either upon the premises 
where he normally performed duties 
of his employment or upon premis¬ 
es so closely adjacent thereto as to 
be part of the working premises in 
the sense that employee was re- 
Quired to traverse them in going to 
or upon leaving his work.—Sassaman 
V. Pennsylvania R. Co., C.Cj^.N.J., 
144 F.2d 950. 

(8) A train dispatcher, who rode 
on employer's intras tat e train while 
going horne after work.and who was 
injured while alighting from train 
on station platform some nine miles 
from normal place of work, was 
not on employei^s premises as a nec- 
essary incident to discharge of du¬ 
ties of his employment within con- 
templation of Federal Employers’ Li¬ 
ability Act.—Sassaman v, Pennsyl¬ 
vania R. Co., supra. 

75. Miss.—Burch v. Southern Bell 

Telephone & Telegraph Co., 173 So. 
'300, 178 Miss. 407—^Latimer v. 

Dent, 172 So. 126, 177 Miss. 869— 
McKinnon v. Braddock, 104 So. 
154, 139 Miss. 424. 

Nev.—Smith v. Southern Pac. Co., 
277 P. 609, 61 Nev. 390. 

N.C.—Bourne v. Southern Ry. Co., 33 
S.E.2d 239, 225 N.C. 43. 

Tenn.—^Knox v. Pioneer Coal Co., 18 
S.W. 255, 90 Tenn. 546. 

39 C.J. p 277 note 49. 

76. Miss.—^Von Scoter v. Meggin- 
son, 110 So. 247, 144 Miss. 510. 

77. Ala.—Corpus Juris cited lu 

Taylor v. Atlantic Coast Line R. 
Co., 168 So. 181, 183, 232 Ala. 378. 

Ga.—Corpus Juris cited ia Moore v. 
Ross, 153 S.E. 57*5, 41 Ga.App. 509 
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—Gable v. Central of Georgia Ry. 
Co., 147 S.E. 135, 39 Ga.App, 350. 
Or.—Corpus Juris q.uoted ia Walters 
V. Dock Commission of City of 
Portland, 266 P. 634, 637, 126 Or. 
487, motion denied 270 P. 778, 126 
Or. 487. 

39 C.J. p 277 note 50. 

Servant of two masters may be 
acting within scope of his employ¬ 
ment by each at same instant and 
in performance of same act, and may 
make both liable where both have 
right of control over servant, even 
though masters are not joint em¬ 
ployers and their purposes do not 
coincide.—Koontz v, Messer, 181 A. 
792, 320 Pa. 487. 

76, Ala.—Corpus Juris cited ia 
Taylor v. Atlantic Coast Line R. 
Co., 168 So. 181, 183, 232 Ala. 378. 
Ga.— lOorpus Juris cited in Moore v. 

Ross, 153 S.E. 575, 41 Ga.App. 609. 
Or.—Corpus Juris (luoted ia Walters 
V. Dock Commission of City of 
Portland, 266 P. 634, 637, 126 Or. 
487, motion denied 270 P. 778, 126 
Or. 487. 

39 C.J. p 278 note 51. 

79. La.—Mathews v. Kerlin, 48 So. 
123, 122 La. 606. 

80. lowa.—^Mericle v. Acme Cernent 
Plaster Co., 136 N.W. 916, 155 lowa 
692. 

39. C.J. p 278 note 53. 

81. U.S.—Virginian Ry. Co. v. Ear- 
ly, C.C.A.W.Va., 130 F.2d 548. 

82. U.S.—Virginian Ry. Co. v. Ear- 
ly, supra. 

Existence of relation of master and 
servant while going to and fruni 
work see supra § 180. 

83. Minn.—Clapper v. Dickinson, 
163 N.W. 752, 137 Minn. 415. 

84. Tex.—St. Louis, S. W. R. Co. T. 
Hosey, Civ.App., 2i47 S.W. 327. 

39 C.J. p 280 note 72. 

Contracts against Federal Employ¬ 
ers’ Liability Act generally see in¬ 
fra § 197. 
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safety appliances for factories, the protection afford- 
ed extends only to persons acting within the scope 
of their employment,^® but such a statute is not lim- 
ited in its applicatiori to workmen engaged in their 
ordinary duties only, but is designed to protect per¬ 
sons employed in such establishments while in the 
performance of any duty, whether ordinary and gen- 
eral or exceptional and occasional.86 


b, Measure of Scope 

The scope of a servantes duties is to be defined by 
what he was employed to perform, and by what, with 
knowledge and apppovai of his master, he actually did 
perform. 

The scope of a servantes duties is to be defined by 
what he was employed to perform, and by what, with 
knowledge and approval of his niaster, he actually 
did perform, rather than by the mere verbal desig- 
nation of his position.S? Where it is shown that the 


85. Kan.—Caspar v. Lewin, 109 P. I 

t6'57, 82 Kan. 604, 83 Kan. 799, 49 
L.R.A.,N.S., 544. I 

Okl.—Curtis & Gartside Co. v. Pri- j 
byl, 134 P. 71, 38 Okl. '511, 49 L.R. 
A-.N.S., 471. 

39 C.J. p 281 note 73, 

86. Kan.—Caspar v. Lewin, 109 P. 
657, 82 Kan. 604, 88 Kan. 799, 49 
L.R.A.,N.S., 526. 

39 C.J. P 281 note 74. 

87. Ala.—Corpus Juris cited in 

Taylor v. Atlantic Coast Line R. 
Co., 168 So. 181, 183, 23,2 Ala. 378. 

lowa,—Corpus Juris olted in Bell v. 
Brown, 239 N.W. 785, 788, 214 lowa 
370. 

Ky.—Corpus Juris olted in Auto Liv- 
ery Co. v. Stone, 36 S.W.2d 349, 
350, 237 Ky. 686. 

Or.—Corpus Juris quoted in Walters 
" V. Dock Commission of City of 
Portland, 266 P. 634, 637, 126 Or. 
487, motlon denied 270 P. 778, 126 
Or. 487. 

S.C.—Pelfrey v. Oconee County, 36 
S.E.2d 297, 207 S.C. 433. 

Va.-—Corpus Juris quoted in Chesa- 
peake & O. Ry. Co. v. Golladay, 180 
S.E. 400, 406,' 164 Va. 29,2. 

39 C.J. P 278 note 54. 

Test of scope of employment 

(1) The test to determine whether 
the plaintiff was acting’ within the 
scope of his employment when he 
was injured is not to inquire wheth¬ 
er he was told in so many words to 
do the act in question, but whether 
the defendants oug-ht to have antici- 
pated that such a man might do It. 
Ark.—^Ward Furniture Mfgr. Co. v. 

Pickle, 295 S.W. 727, 174 Ark. 463. 
N.H.—^Ambrosio v. Boston & H. R. 

Co., 124 A. '551, 81 N.H, 119. 

Va.—Chesapeake & O. Ry. Co. v. Gol¬ 
laday. 180 S.E. 400, 164 Va. -292. 

(2) The test is whether the ordi¬ 
nary man in employee's situation 
would have understood that he was 
expected to do it. 

U.S.—Zeidman v. Gutterson & Gould, 
aCA-KH., 139 F.2d 160. 

N.H.—Saunders v. Boston & M. R. 
R.. 136 A. 264, 82 N.H. 476, 50 
A.L.R. 367—Roussel v. Nashua 
Mfgr. Co., 116 A. 441, 81 N.H. 119. 
Express authorization not necessary 
In order to render rallroad lia- 
hle for death of clerk in its store- 
rooms from asphyxiation when he 


allegedly used carbon tetrachloride 
in cleaning floor, it was not neces¬ 
sary that rallroad expressly author- 
ized clerk to use carbon tetrachlor¬ 
ide for cleaning- the floor.—Symons 

V. Great Northern Ry. Co., 293 N.W. 
303, 208 Minn. 240. 

injury arisiag* out of, and in courso 
of, employment 

(1) The term “arising out of,” in 
respect to an accident arising out 
of employment, implies some causal 
relation between employment and in¬ 
jury.—Casey v. Hansen, lowa, 26 N. 

W. 2d 50. 

(2) The term “in the course of,” 
in respect to an accident arising in 
the course of employment, means 
during the period of employmenc 
and at a place where employee may 
be performing duties of his employ¬ 
ment or doing something incident 
thereto.—Casey v. Hansen, supra. 

(3) An employee does not cease to 
be in the course of his employment, 
so as to be precluded from recover- 
ing from cmployer ^or injuries caus- 
ed by employer’s negligence, merely 
because he is not engaged in doing 
some speciftcally prescribed task, if. 
in course of his employment, he does 
some act which he deems necessa'y 
for benefit or interest of employer. 
—Casey v. Hansen, supra. 

(4) When an employee is trans- 
ported to and from his Work by the 
employer, injuries sulfered by the 
employee en route are injuries aris¬ 
ing out of and in course of employ¬ 
ment.—Lunt V. Pidelity & Casualty 
Co. o£ New York, 28 A.2d 736, 139 
Me. 218. 

05) Injuries to telegraph messen- 
ger when his motorcycle collided 
with automobile while going to 
boajrding house for flashlight for de- 
livering messages in evening were 
held not within course of employ¬ 
ment.—Western Union Telegraph Co. 
V, Mason, 22 S.W.2d '602, 232 Ky. 237. 

(6) Alleged store employee who 
feli into elevator shaft in attempt to 
move, freight elevator, was as mat- 
ter of law acting outside course of 
employment, where employee was 
not carrying merchandise and em- 
ployer’s offioer had instructed em¬ 
ployee not to run elevator.—Melochc> 
V. Flowers, Inc., 265 N.W. 309, 274 
Mich. 385. 


(7) One injured on hotel grounds 
before employment in hotel began 
was not employee at time of injury, 
which therefore did not arise out of 
or in course of employment, though 
she was residing in hotel at owner^s 
invitation.—Powers v. Raymond, 239 
P. 106.9, 197 Cal. 126. 

(8) Injuries arising out of, and in 
course of, employment as compensa- 
ble under workmen's compensation 
acts see the C.J.S. titie Workmen’s 
Compensation Acts §§ 208-257, also 
71 C.J. p 642 note 20 et seq. 

Performance of contractual dutle« 

An employee is in the Service of 
his master unenever he is d.;mg Uxat 
which under his contract of employ¬ 
ment he is bound to do.—Todahl v. 
Sudden & Christenson, C.C.A.Cal., 5 
F.2d 462—Lamphere v. Oregon R. & 
Nav. Co., C.C.A.Wash., 196 P. 336. 

Servant held within scope of om- 
ployment at time of injury 
U.S.—Chicago, M., St. P. & P. R. R. 
Co. V. Linehan, C.C,A.Minn., 66 F. 
2d 373. 

Ark.—Arkansas Power & Light Co. 
V. Dutton, 140 S.W.2d 689, 200 Ark. 
761. 

Pla,—Putnam Lumber Co. v. Berry, 
2 So.2d 133, 146 Fla, 595, 

111.—Rogers V. New York, C. & St. 
L. R. Co., -65 N.E.2d 243, 328 111. 
App. 123. 

La.—Snow v. Texas & P. Ry. Co., 
App., 166 So. 200. 

Md.—Heaps v. Cobb, 45 A.2d 73, 185 
Md. 372—Boyer v. Pennsylvania R. 
Co., 159 A. 909, 162 Md. 328. 

Miss.—Curry & Turner Const. Co. v. 

Bryan, 185 So. 256, 184 Miss. 44. 

Mo.—Doyle v. St. Louis Merchants" 
Bridge Terminal Ry. Co., 31 S.W. 
2d 1010, 326 Mo. 42*5, certiorari de¬ 
nied St. Louis Merchants' Bridge 
Terminal R. R. v. Doyle, 51 S.Ct, 
34i5, 283 U.S. 820, 75 L.Ed. 1435. 
N.'C.—Barnes v. Phoenix Utility Co., 
130 S.E. 1, 190 N.C. 383. 

Tex.—United East & West Oil Co. v. 

Dyer, 162 S.W.2d 680, 139 Tex. 318. 
39 C.J. p 278 note 54 [j}. 

Servant held not within scope of em¬ 
ployment at time of Injury 
Ky.—Lay’s Adm’r v. Harlan Produc- 
ers Coal Corporation, 90 S.W.,2d 
716, 262 Ky. 612. 

N.J.—0’Brien v. Central R. Co. of 
New Jersey, 146 A. 59, 105 N.J. 
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servants were in the habit of exchanging work or 
assisting each other in -their dutie^, a servant .so 
engaged is held to be within the scope of his em- 
ploymentj^S and an employee may show that condi- 
tions under which his work had been previously per- 
formed by him were such as to warrant the infer- 
ence that the enlargement of the scope of his em- 
ployment had been acquiesced in so as to include the 
work being done at the time .of an injury,S9 or his 
presence at the place where the injury occurred.^® 
Although generally the servant departs from the 
ordinary and usual manner of the performance of 
his duties for his master at his own perii,where 
there are two ways equally safe and feasible of per- 
forming his duty, the employee may adopt one in 
preference to the other without going beyond the 
scope of his employment.92 

c. Emergencies 

An employee may be within the scope of his employ- 
ment when in the presence of an emergency he steps out- 
side the striet bounds of his duty. 

: Where the' circumstances are such as to justify 
a man of ordinary prudence in regarding the thing 
as, a part of his duty, the servant will be deemed 
to be acting within the scope of such duty.93 Thus, 
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when, in the presence of an emergency, an employee 
steps outside the' striet bounds of his duties, he is 
held to be within the general scope of his employ- 
ment where such action is taken to preserve or pro-. 
tect the lives of himself or others,94 or the property 
of his master,95 or even where such a course is rea- 
sonably called for in order that the master^s busi- 
ness may properly proceed,96 and the right of an em¬ 
ployee so to act in an emergency is not affccted by 
the fact that the necessary work is ordiriarily done 
by others under his charge and on whom he had a 
right to call.9^ 

d. Brief Oessations from Work 

An employee is not taken outside the scope of his 
employment by brief oessations from work for a purpose 
fairiy within the contemplation of the parties when the 
centract was made. 

There may be a cessation from work by the serv¬ 
ant without loss of the right to recover when such 
a cessation is for a purpose fairiy within the con¬ 
templation of the parties when the contract was 
made.98 Thus an ernployee is not taken outside 
the scope of his employment by a mere pause' for 
rest,99 to warm himself,^ to take a drink of water,^ 
or to exchange a few words with a fellpw s.ervant,^ 

Incidental cessation from work as 
not changing period or continuity 
of Service see ^upra § 180 b. 
Xnjnrles to sale^woman in. eleva.^ 
tor ditring luiioli bptir while going to 
another part of store on own afCairs 
were held sustained within scope of 
employment.—^Woodward & Lothrop 
V. Lineberry, 50 F.2d 314, 60 App.D, 
C. 164, followed in 50 F.2d 317, 60 
App.D.C. 167, and certiorari denied 
Lineberry v. Woodward & Lothrop, 
5‘f‘"S.Ct. 29, 284 U.S. 648, 76 L.Ed. 
5'50. 

99; Mo.—^Arkell v. Baltimore & , O. 

R. Go.,-131 S.W.2d 590.: 

39 C.J. p.280 note 65., . 

Ih U.S.—Geneva Mill Co. v. An¬ 
drews, C.C.A.Fla., 11 F.2d 924. 
Kan.—Parkinsoii Sugar Co. v. Riloy, 
31 P. 1090, §0 Kan. 401, 34 Am.S. 
R. 123. 

2. Golo.^—RapSon Coal Min. Co. v. 
Micheli, 164 P. 311, 62 Colo. 330. 

3. Mo.—^Arkell \\ Baltimore & O. R. 
Co., 131 S,W.2d 690. 

39 C.J. p 280 note 68. 

of persoi^l debt 

An 'employee in /mm,, who was In- 
jured _wben ,sha, left .h.er place of 
Y^rk^ and Wi^lked "^^rouish passage- 
way In, mill to pay a personal debt 
to mijl -^urse was not injured while 
outside scope of empjoyment, where 
errand was perrhitted by emplbyee^s 
foreman, errand did not take em¬ 
ployee away ftom mili' tjrftmisfsl' 


Law 644, affirmed 148 A. 919, 106 
• WlJ.Law^SSS;- 

88.^ Or.—Coarpus ; 'Jixils q.Tiotea in 
Walters v, Dock Commission of 
'City of Fortlahd, m P. •C34, 637, 
126 Or. 487, motiqn d-enied 270 P. 
778,’ 126 Or. 437. ' ‘ ' ' ' 

vi—dorpus Jtiris quoted in Chesa- 
peake & O. Ry. Co. v. Golladay, ISO 
"sIe. 400, 406, 164 Va. 292. '• 

39^jP.J. p,279 note 55., ' / ' ~ 

.Juris' in 

Walters v. 'Dock Commission ' of 
QiSty,,of Portlanc^, 266 P. 634,^ 637, j 
i26 6r. 487, motipu 270 P.‘ j 

,i778,,126.,0;;. 487. . , . . ' , 

39'p^j!jVp;?Y§;^ote 66 .. , , . - . ^ 

90. Or^-*:Ido?pus' Juris ^uoted -in 
'J^ock ' Commission of. 
cil^ys- pXiPoft^land; ses- p. 634, 6S7, 
*‘'liM!:!^vTj48ii!m5tion denied 270 

.■m m- : 

3&,.iG.Jrjpt27’9vnqtdi67^, • : - 

-Midland’ Valley 
eo.,--'2S8' *R‘SSI3, 111 Okl. 128. 
92<.,.‘icy.—k}bijls'i'hie'“& K. r. co. v. 

WilSon,“ 2'66 s;w. ;i3,. 305 ICy. 538.‘- 
93. Ky,—^Louisyllle R. Co. v.. 

Okl.—lCorpiis Ojuafis . iu Thur¬ 

io w, V. Failihg.; 27'2 R 36.S: .372,' 133 

39 C.J. p-2i*Pnotb 69.*' ‘ 

. Miss.-r-Legan licClure, L^um- 
ber Co. v. Fairchild, 124 ,So. j^&6. 

274,y' . 
N^l^--^un4ers^ v’^ 


R.. 136 A. 264, 82 N.H. 476, 50 
A.L.R. 367. 

Okl.—d 02 ?pus Juris quoted in Thur- 
low V. Pailing, 272 P. 368, 372, 133 
Oki: 277. 

39 C.J. p 279 note'eo. 

95. Okl,—^Corpus Juris ‘ quoted in 
Thuriow V. Failing, 272 P. 3'68, 
-.372, 133 Okl. 277. 

39 C.J. p 279 note €1.- 
Implled invitation 
Where mill employee had goce up- 
on-his employeris. premises at .night 
while mill was on fire and had as-, 
sisted 'in preserving mill from fire, 
an^.invits^tion of employer to render 
seryioes was-implied by law.—Shoaf 
V, P,it 2 patrick, Q.-CA..Tenn., 104 P.3d 
2^Q^ qertiqyani denied 60 S.Ct. 295, 
308 U.S. 620, 84 L.Ed. 518. 

9^« Qkb—do3^?LS, Jnris quoted in 
Thuriow-. V, Pailing, 272 P. 368, 
.372,, 13^.Okl. 27;7. ,, 

39 C.J. p ?80 note 52. 

97; Okl.—Cbrfeus' juiW quoted in 
"Thiirlow V. Pailing, 272 P. 368, 
372, -133 bkV. 277. • 

39'C.J. h 280-note 53. . 

98, XJ.S.—Thomson vl Boles, 123 IP. 
2d 487, certiorari denied 62 'S.Ct. 
632, 315 U.S. 804, 86 D.Ed. 'l20i; ‘ 
N.H.—^Perkins v. Nashua Mfg. Cb., 
'16 A.2d 700, 91 N.H. 211. ^ 

Or.—dorpus Juris cited ia Mtzgerald 
^ V. Oregon-Washington R, & Nav. 

; 'Co., 16 P.!2d ‘ 27 ; 30, 141 Or. 1, \ , 

^39 O.J. p 280 note 5^4. 
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and a servant eating lunch near his place of work 
on the employer's premises is stili within his line of 
duty,^ but the rule is otherwise where the servant 
wanders to out-of-the-vray or dangerous places on 
the premises or uses parts thereof for purposes 
wholly disconnected from, and in no way pertaining 
to, the business in hand or the objects of his employ- 
ment.® 

§ 182. - Youthful and Inexperienced 

Servants 

In order to make a master llable fop persona! Injuries 
to youthful and Inexperienced servants, the Injuries must 
have been recelved within the scope of the servant's em- 
ployment. An empioyer may asslgn a minor employee to 
any employment incident to the employer^s work uniess 
prohlbited by statute. 

The general rule, as discussed supra § 181 a that, 
in order to make a master liable for personal in¬ 
juries -to his servant, the injuries must have been 
received within the scope of the servantes employ¬ 
ment, applies as well to youthful and inexperienced 


servants as to adult and experienced employees.® 
An empioyer hiring a minor under a general contract 
with the approval of his parent may assign the em¬ 
ployee to any character of employment incident to 
the employer’s work uniess prohibited from doing so 
by statute.*^ 

§ 183. Care Required of Master 

a. In general 

b. Under Federal Employers’ Liability 

Act 

a. In G^eneral 

A master is under a duty to exercise ordinary or 
reasonable care to protect his servant from injury. 

While, as discussed supra § 171, a master is not 
an insurer of his servanfs safety, the duty of a mas¬ 
ter is to exercise due care to protect his servant 
from injury.s The degree of care exacted is that 
of ordinary^ or reasonable^O care; generally no 


only a few minutes were required 
for «rrand, and errand was not a 
preparatory or final incident in con- 
nection -with employee’s work.—Per- 
kins V. Nashua Mfg:. Co., 16 A.2d 700, 
91 N.H. 211. 

4. XJ.S.—Virginian Hy. Co. v. Early, 
C.C.A.Va., 130 F.2d 548. 

Ind.—Domestic Block Coal Co. v. 
Holden, 103 N.E, 78, '56 Ind.App. 
634. 

5. Ga.—Austin v. Henry Grady Ho- 
tel Co., 200 S.B. 4-66, 68 Ga.App. 
861. 

6. XJ.S.—^Watkins v. Thompson, D.C.' 
Mo., 72 F.Supp. 953. ' 

Oal.—^Humphreys v. San Francisco 
Area Council, Boy Scouts of Amer¬ 
ica, 139 P.2d 941, 22 Cal.2d 436, 

39 C.J. p 280 note 70. 

7. Tex.—Houston Pipe’ Line 'Co. v. 
Beasley, Civ.App., 49 S.W.2d * 950. 

Bmployments in violation of stat¬ 
ute see infra § 194. 

8. Md.—Virginia Dare Stores v. 
Schuman, 1 A.2d 897. 175 Md. 287. 

N.C.—Southwell v. Atlantic Coast 
Line R. Co., 127 S.E. 361, 189 N.C. 
417. 

39 G.J. p 281 note 75. 

‘ One hiring conviot labor owes a 
convict the duty of care.—Smith v. 
Raleigh Granite Co., 162 S.E. 731, 202 
N.C. 305. 

Bailroad leasing tracks 
A railway company running its 
trains over the leased tracks of an- 
other company is not relieved of the 
duty it owes to its employees to use 
reasonable care to provide for the 
safe operation of its trains while up- 
on such leased tracks.—Floody v. 


Chicago. St. P. M. & O. R. Co., 123 N. 

W. 815, 109 Minn. 228, 134 Am.S.R. 

771. 18 Ann.Cas. 274. 

9. U.S.—Garrett Const. Co. v. Ald- 
ridge, C.C.A.Ark., 73 P.2d 814— 
Cochran v. Pittsburgh & L. E. R. 
Co., D.C.Ohio, 31 P.2d 769. 

Ark.-^Corpns Juris cited in Mercury 
Mining Co. v. Chambers, 102 S.W. 

' 2d 643, 644. 193 Ark. 771. 

lowa.—Bell v. Brown, 239 N.W. 785, 
214 lowa 370. 

Mo.—^Walser v. Kuhlmann, App., 176 
S.W.2d 658—Pietraschke v. Poll- 
now, App., 147 S.W.2d 167—Page 
V. XJnterreiner, App., 106 S.W.2d 
528. 

N.C.—McLaughlin v. Black, 1 S.B.2d 
130, 216 N.C. 85. 

S.C.—Tucker v. Holly Hili Lumber 
Co., 20 S.E.2d 704, 200 S.C. 259. 

Tex.—EI Paso Electric Co. v. Greg- 
ston, Civ.App., T70 S.W.2d 616. 

39 C.J. p 281 note 77. 

10. Ga.—Blair v. Fulton Bakery, 24 
S.E.2d 598, 68 Ga.App. 879. 

Minn.—Jenkins v. Jenkins, 19 N.W. 
2d 389, 220 Minn. 216—Symons v. 
Great Northern Ry. Co., 293 N.W. 
303, 208 Minn. 240. 

Miss.—Stewart v. Kroger Grocery, 
Etc., Co., 21 So.2d 912, 198 Miss. 
371—Harvey v. Smith, 198 So. 739, 
190 Miss. 130. 

Mo.—Schaum v. Southwestern Bell 
Telephone Co., 78 S.W.2d 439,. 336 
Mo, 228—Smith v. Southern Il¬ 
linois «& Missouri Bridge Co., 30 

‘ S.W.2d 1077, 326 Mo. 109—Marsan- 
ick V. Luechtefeld, App., 157 S.W. 

I 2d 537—Sweeney .v. Terminal R. 
Ass^n of St. Louis, App., 110 S.W. 
2d 852.. 

N.H. — ^Hussey v. Boston & M. R. R., 
133 A. 9, 82 N.H. 236. 
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N.J.—Clayton v. Ainsworth, 4 A.2d 
274, 122 N.J.Law 160. 

N.C.—Clinard v. Clinard Electric Co., 
136 S.E. 1, 192 N.C. 736. 

S.C.—Tucker v. Holly Hili Lumber 
Co., 20 S.E.2d 704. 200 S.C. 259. 
Tex.—Dell v. Lancaster, Civ.App., 
2S5 S.W. 685. 

I W.Va.—Linville v. Chesapeake & O. 
Ry. Co., 177 SvE. 538, 115 W.Va. 
610. 

Wya—Chicago & ‘N. W. Ry. Co. v. 
Ott. 237 P. 238, 83 Wyo. 200, re- 
hearing denied 238 P. 287, 33 Wyo. 
200, certiorari denied 46 S.Ct 201, 
269 U.S. 585, 70 L.Ed. 425. 

39 C.J. p 281 note 78. 

Reasonable preca;q.tio3is 

A master must adopt all reason¬ 
able means and precautions to pro¬ 
vide for the. safety of his employees 
while they are engaged in his em¬ 
ployment. 

U.S.—Sandidge v. Atcliison, T. & S. 
F. R. Co., CaJ., 193 F. 867, 113 C.C. 
A. 653. 

Mo.—Sweeney v. Terminal R. Ass'n 
of S,t. Louis, App., 110 S.W.2d 852, 
Drinklng water 

While employers who undertake to 
furnish water for employees' are 
bound to take reasonable precaution 
to see that such water is free from 
germs and dangerous impurities, 
where the water is part of a City 
water supply which is regularly test- 
ed it would not ordinarily be neces- 
sary for the empioyer to test the wa¬ 
ter again before fuimishing it to em¬ 
ployees although he should ’ see that 
the means by which it is brougiit to 
his employees are kept uncontamin- 
ated; but, where water is brought 
from a well or spring, the exercise 
of ordinary care would indicate that 
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higher, degree of care is required,^^ and a master 
may be liable although not guilty of gross negli- 
gence.^2 In the proper performance of his duties 
as master, he is' bound to exercise care and pru- 
dence to prevent his employees from being subjected 
to unreasonable risks or dangers,^3 and he agrees by 
implication of law not to subject a servant employed 
by him to extraordinary or unusual perils.^^ He 
must exercise reasonable care to eliminate those ele- 
ments of danger to the servantes life and limb which 
are not the usual and natural incident of the Service 
when the master has exercised reasonable care,^^ 
and he must not expose his employees to perils or 
hazards against which they may be giiarded by 
proper diligence on his part.^® While under the 
provisions of a state employers' liability act a much 
higher degree of care has been required of an em- 
ployer than is required under the common law^*^ 
and the employer must exercise every care and pre- 
caution for the safety of his employees, another 
state enactment has been held to be declaratory of 
the common law as to the duties imposed on those 
Corning within its terms.^9 Where a contractee re¬ 
serves the right to direct the manner of performance 


of a contract in any particular, he owes an inde- 
pendent contractor thereunder the duty of exercis- 
ing reasonable care with respect thereto,20 

Subject to the requirement of the exercise of rea¬ 
sonable care, a master may conduct his business as 
he chooses,^! and he is not required to foresee the 
negligence of his servant and to guard against it, 
nor is he required to take better care of the serv¬ 
ant than the servant may reasonably be expected to 
take of himself,23 biit a master^s liability may be 
measured by his own knowledge of the actual facts, 
and not by his knowledge of the servanfs ignorance 
of the facts.24 The fact that an employer is not 
financially able to act otherwise does not excuse his 

negligence.25 

Under the general rules as to negligence the ques- 
tion of what constitutes reasonable or ordinary care 
must be determined with regard to the circumstanc- 
es of the employment,^^ and the Standard resorted 
to is that of the conduct of an ordinarily prudent 
person under such circumstances^? and looking at 
the situation in advance of the accident.^S While 
the duty of a master is that of exercising reason- 


it should be regrularly tested before 
furnished to employees and this is so 
even tUough it comes from a well 
which has been used with apparent 
immunity by the community for one 
hundred years.—^Union Mining Co. v. 
Blank, 28 A.2d 568, 181 Md. 62. 

11. Ga.—Blair v. Fulton Bakery, 24 
S.E.2d 598, 68 GaApp. 879. 

39 C.J. p 281 note 79. 

The utmost of a ma8ter’s dnty is 
the exercise of reasonable care.— 
Basye v. Odom, 168 S.W.2d 1092, 205 
Ark. 423. 

12. Ky.—Kington Coal Co. v. Aaron, 
144 S.W. 371, 147 Ky. 480. 

13 . 111.—McCulIoch V. Illinois Steel 
Co., 90 N.B. 664, 243 111. 464. 

14. U.S.—Gravelle v. Minneapolis & 
St. L. R. Co., aC.Minn., 10 F. 711, 
3 MeCrary 352. 

15 . lowa. — ^Rehard v. Miles, 290 N". 
W. 702, 227 lowa 1290. 

16 . U.S.—^Hough V. Railway Co., 
Tex., 100 U.S. 213, 25 L.Bd, 612— 
Sandidge v. Atehison, T. & S. F. R. 
Co., 193 F. 867, 113 C.C.A. 653. 

Mo.—Sweeney v. Terminal R. Ass’n 
of St. Louis, App., 110 S.W.2d 852. 

17. Or.—HofCman v. Broadway Haz- 
elwood, 10 P.2d 349, 139 Or. 519, 
83 A.Ii.R, 1008, rehearing denied 
11 P.2d 814, 139 Or. 519, 83 A.L.R. 
1008. 

Gktre commensarate with danger 

The care required of an employer 
i$ commensurate with the degree of 
danger in the nature of the employ- 
ment involved.—Union Oil Co. of 


California v. Hunt, C.C.A.Or., 111 F. 

2d 269, 

18. Or,—Coomer v. Supple Inv. Co., 
274 P. 302, 128 Or. 224. 

19. Ind,—Illinois Steel Co. v. Fuller, 
23 N.E.2d 259, 216 Ind. ISO. 

20. Ariz.—^Arizona Binghampton 
Copper Co. v, Dickson, 195 P: 538, 
22 Ariz. 163, 

Liability of contractee as employer 
for in.iury to independent contrac¬ 
tor see supra 5 175. 

Liability and care required of con¬ 
tractee to independent contractor 
generally see infra § 607. 

21. Mo.—Gunning v. J. R. Kelley 
Cooperage Co., 165 S.W. 1140, 178 
Mo.App. 244—^Dickinson v. Jenkins, 
128 S.W. 280, 144 Mo.App. 132. 

22 . U.S.—McGivern v. Northern 
Pac, Ry. Co., C.C.A.Minn., 132 F.2d 
213. 

Ala.— Corpus Juris quoted lu Sea- 
board Air Line Ry. Co. v. Hackney, 
115 So. 869, 873, 217 Ala. 382. 

39 C.J. P 282 note 95. 

A master may assmue servant will 

take precautions for his own safety. 

—Clark V. Wheelock, Mo.App., 293 S. 

W. 456. 

23. Ala.— Corpus Juris quoted lu 

■ Seaboard Air Line Ry. Co. v. Hack¬ 
ney, 115 So. 869, 873, 217 Ala. 382. 

N.C.—Scott V. Western Union Tele- 
graph Co., 153 S.B. 413, 198 N.C. 
795. 

Pa.—^Wood V. William Kane Mfg. 
Co., 101 A. 73, 257 Pa. 13, 

24. Mo.—^Hamilton v, Standard Oil 
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Co. of Indiana, 19 S.W.2d 679, 333 
Mo. 531. 

25. Idaho.—^Warner v. Pittsburg- 
Idaho Co., 220 P. 492, 38 Idaho 254, 

26. N.C.—Ridge v. Norfolk Southern 
R. Co., 83 S.E. 762, 167 N.C, 510, 
526, L.R.A.1917E 215, 

39 C.J. p 281 note 82. 

Xu the case of a Corporation em^ 
ployer, reasonable diligence impliea 
such watchfulness, cautlon, and fore- 
sight as under all the cirqumstancea 
of the particular Service a Corpora¬ 
tion controlled by careful and pru¬ 
dent officers Qught to exercise.— 
Sweeney v. Terminal R. Ass^n of St. 
Louis, Mo.App., 110 S.W.2d 852—39 
C.jr. p 282 note 89. 

27. Ark.—Seaman Store Co. v. Bon- 
ner, 113 S.W.2d 1106, 195 Ark. 663 
—Burden v. Hughes, 55 S.W.2d 502, 
186 Ark. 707. 

lowa—Rehard v. Miles, 290 N.W^ 
702, 227 lowa 1290. 

Miss.—Harvey v. Smith, 198 So. 739. 
190 Miss. 130, 

Mo.—Schaum v. Southwestern Bell 
Telephone Co.. 78 S.W.2d 439, 336 
Mo. 228—Sweeney v. Terminal R. 
Ass’n of St. Louis, App., 110 S.W, 
2d 852. 

N.C.—Clinard v. Clinard Electric Co,» 
136 S.E. 1, 192 N.C. 736, 

39 C.J. p 281 note 83. 

28. N.T.—^Watson y. New York Con- 
tracting Co., 111 N.T.S. 277, 127 
App.Div. 134. 

Duty to anticipate qonsequences aee 
infra § 188, 
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able care whether the business is comparatively 
safe or is extremely dan§-erous,20 the degree of care 
requircd should be measured by the dangers to be 
apprehended or avoided.so The acts of care and 
precaution required by ordinary prudence are to be 
determined as matters of fact from a consideration 
of the danger incident to the agency employed as 
well as from other circumstances and conditions,3i 
and the precautions required increase with the 
known dangers.32 

Extraordinary risks. The fact that a servant is 
experienced does not relieve the master from the 
duty to protect him from risks which are not natur- 
al and ordinary incidents to the conduct of the busi¬ 
ness and which could have been removed by the 
exercise of due diligence.^3 Where the nature of 
the work is such that the employee cannot by the 
exercise of ordinary care know of the danger, it is 
the duty of the employer to take the necessary pre¬ 
cautions for the protection of the employee, 34 and 
the master owes the employee the duty of exercising 
ordinary care not to create or expose him to new 
or unanticipated danger.35 

Emergencies, In the case of an emergency, the 
employer must aot as an ordinarily careful and pru- 
dent man would under the same circumstances,3^ 


and, in case of the immediate perii of an employee, 
the servants of the master on hand must use such 
care as might be reasonably expected from such 
persons.37 It has been held, however, that in such 
an emergency, when there is no time for delibera- 
'tion or thought, negligence cannot be imputed from 
the fact that a wrong course was pursued in en- 
deavoring to avert injury.38 

Ciistoms and usages. While the Standard of con¬ 
duct required of an employer for the protection of 
his employees is prescribed by law and not by cus- 
tom or practice,38 and although custom and usage 
may not be controlling as fixing the Standard of 
care required of an employer with respect to the 
safety of his employees,^0 custom and usage may 
be accepted where the custom or practice is not in 
itself negligent or in disregard of the safety of the 
employee.'^ 1 In determining the question of negli¬ 
gence, the rui es and general practice goveming the 
conduct of those engaged in the particular employ- 
ment may be considered,^^ and usage is of more 
import in determining the gauge of care of a mas¬ 
ter toward his servant than of persons in other re- 

lations.‘^3 

Physical condition of servant, Ordinarily an em¬ 
ployer of labor does not owe a person seeking em- 


29. Ind.—Decatur v. Eady, 115 N.E. 
677, 186 Ind. 205. L.R.A.1917E 242. 

39 C.J. p 282 note 35. 

30. U.S.—Sandidge v. Atchison, T. & 
S. F. R. Co., Cal., 193 F. 867, 113 
C.C.A. 653. 

Del.—Hendrickson v. Continental 

Fibre Co., 140 A. 659, 3 W.W.Harr. 
564. 

Miss.—Stewart v. Kroger Grocery, 
Etc., Co., 21 So.2d 912, 198 Miss. 
371. 

Mo.—Sweeney v. Terminal R. Ass’n 
of St. Louis, App., 110 S.W.2d 852. 
K.H.—^Lafontaine v. St. John, 30 A. 

2d 476, 92 N.H. 319. 

N.C.—McGraw v. Southern Ry. Co., 
175 S.E. 286, 206 N.C. 873. 

Tenn.—^Nashville Bridge Co. v. 
Hudgins, 137 S.W.2d 327, 23 Tenn. 
App. 677. 

Va.—Chesapeake O. Ry. Co, v. 

Steele’s Adm’x, 135 S.E. 677, 146 
Va. 22. 

Wyo.—Chicago & N. W. Ry. Co. v. 
Ott, 237 P. 238, 33 Wyo. 200, re- 
hearing denied 238 P. 287, 33 Wyo. 
200, certiorari denied 46 S.Ct. 201, 
269 U.S. 685, 70 LJE2d. 425. 

Simllar statements 
(1) The nathre of the business 
and particular dangers involved de- 
termine amount of care required by 
a master in any particular case.— 
Roberts v. United Fisheries Vessels 
Co., C.C.A.Mass., 14l P.2d 288, cer¬ 


tiorari denied 65 S.Ct. 81, 323 U.S* 
753, 89 L.Ed. 603. 

(2) The character and risk of the 
work engaged in have been held to 
be the measure of negligence as be- 
tween employer and employee, and 
an employer must exercise such or¬ 
dinary and reasonable care and pre¬ 
caution for the safety of his em¬ 
ployee as the nature and danger of 
the business admit of and deniand.— 
Tucker v. Holly Hili Lumber Co., 20 
S.E.2d 704, 200 S.C. 259. 

31. Ind.—Decatur v. Eady, 115 N.E. 
577, 186 Ind. 205, L.R.A.1917E 242. 

32. Miss.—^Hercules Powder Co. v. 
Williamson, 110 So. 244, 145 Miss. 
172. 

39 C.J. p 282 note 87. 

A master using ezpiosives must 
exercise the highest degree of care 
to safeguard his servants.—Hercules 
Powder Co. v, Williamson, supra. 

Railroads operating freight trains 
are held to high Standard of care 
reasonably commensurate with dan¬ 
gers usually attendant on work.— 
McGraw v. Southern Ry. Co., 176 S. 
E. 286, 206 N.C. 873. 

33. Cal.—^Brown v. Sharp-Hauser 
Contracting Co., 112 P. 874, 159 
Cal. 89. 

39 C.J. p 283 note 91. 

34. Md.—Wood v. Heiges, 34 A. 872, 
83 Md. 257, 268. 

39 C.J. p 282 note 92. 
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35. Tenn.—^Harrison v. Qraham, 107 
S.W.2d 517, 21 Tenn.App. 189. 

36. Ala.—Bessemer Land & Im- 
provement Co. v. Campbell, 25 So. 
793, 121 Ala. 50, 77 Am.S.R. 17. 

37. U.S.—Hossack v. Metzger, C.C. 
A.S.D., 156 F.2d 501. 

39 C.J. p 283 note 99. 

ZgrnoraiLoe of that which should b» 
known may be the basis of negli¬ 
gence in the case of an emergency.— 
Raolaslovic v. New York Cent. R. 
Co., 156 NE. 625, 245 NT. 91. 

38. 111.—Todd V. Daniels, 153 111. 
App. 223. 

39. Tex.—EI Paso Electric Co. v. 
Gregston, Civ.App., 170 S.W.2d 515. 

Customary methods of work see in¬ 
fra § 267. 

Customs and usages as to relation- 
ship of master and seiwant gen- 
erally see Customs and Usages § 
19 i. 

40. U.S.—McGivern v. Northern 

Pac. Ry. Co., C.C.A.Minn., 132 P.2d 
213. 

41. U.S.—McGivern v. Northern 

Pac. Ry. Co., supra. 

42. U.S.—Canadian Northern R. Co. 
V. Senske, Minn., 201 F. 637, 120 
C.C.A. 65. 

39 C.J. p 282 note 90, 

43. Mo.—Zesch V. Abrasive Co. of 
Philadelphia, 183 S.W.2d 140, 353 
Mo. 558. 156 A.L.B. 469. 
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plo 3 rment the duty not to hir e him if he is physically 
imfit for the labor he wishes to undertake.^4 Where 
a servant is aware of his unfitness for a particnlar 
Work, the master is not negligent in allowing him to 
continue in the employment when the servant sus- 
tains injury therefrom.^S Jn order that the em- 
ployer may be guilty of negligence in allowing the 
employee to work in a place of peculiar danger to 
him because of his physical condition, it must be 
shown not only that the master had knowledge of 
such physical condition and that the employee was 
ignorant thereof, but also that the employer did not 
know of the employee’s ignorance.'^^ The duty of 
the master, if any, to protect the servant from dan- 
gers arising from the servantes intoxicated condi¬ 
tion must be predicated on the fact that the master 
knew or ought to have known of the servantes con- 

dition.‘^7 

Occupational diseases, The common-law rule of 
nonliability of a master for injuries to his servant 
from occupational diseases does not apply to inju¬ 
ries that* are preventable by the exercise of reason- 
able diligence, where the law imposes a duty on the 
master to use such care to protect the servant from 
such injuries,and it.is just as muchthe duty of a 
master to use reasonable care to protect his serv- 
ants against disease-producing dangers of employ¬ 


ment as it is his duty to use reasonable care to pro¬ 
tect them against dangers of the employment which 
produce physical injuries.'*® In determining wheth- 
er an employer is negligent within the meaning of a 
state occupational disease act, the test is what a 
reasonably prudent person would have done under a 
similar situation, rather than what some other per¬ 
son did or did not do.^® 

Transportation of employee. An employer un- 
dertaking to, or under an obligation to, transport 
his employee to and from work has the duty of ex- 
ercising reasonable or ordinary care to convey him 
safely.®^ Where a carrier is transporting one of 
its employees as an employee and not as a passen- 
ger, it has been held ‘to the exercise of reasonable 
care to avoid his injury,^2 and it has been held that, 
althoiigh he is not, strictly speaking, a passcnger, if 
he is rightfully upon the train, he is entitled to the 
care required toward passengers.^® 

b. Under Federal Employers' Liability Act 

Under the Federal Employers» Liability Act an em¬ 
ployer owes his employee the duty of due care and the 
measure of his conduct Is that of a reasonable dnd pru¬ 
dent man under the circumstances of the situation. 

Under the Federal Employers’ Liability Act an 
employeFs liability is to be determined under the 


44. Me.—Glldden v. Bath Iron 
Works Corp., 54 A.2d 628. 

45. Okl.—^Knox , V. Schomaker, 129 
P.2d 841, 191 Okl, S37. 

Beason. for mle 

The servant must determine for 
himself whether his health and 
strength are adequate for perform- 
ance of the labor agreed to be per- 
formed under the terms of his em¬ 
ployment,. and the master is not lia- 
ble for injuries to the servant sus- 
tained by overexertion in performing 
the stipulated labor.—^Knox v. Scho¬ 
maker, supra—^Warden-Pullen Coal 
Co. V. Wallace, 58 P.2d 802, 178 Okl. 
804. 

46. Mass.—Crowley v. Appleton, 18 
N.B. 575, 148 Mass. 98. 

47. Minn.—Parker v. Winona & St. 
P. B. Co., 86 N.W.. 2, 83 Minn. 212. 

48. Ala.—Gentry v. Swann Chemi¬ 
cal Co., 174 So. 530, 234 Ala. 313. 

Liability for injury to employee from 
occupational diseases generally see 
infra § 187. 

49. Ga.—^Blair v. Pulto-n Bakery, 24 
S.B.2d 598, 68 Ga.App. 879—Connell 
V. Pisher Body Corporation, 192 ’S. 
E. 484, 56 Ga.App. 203. 

Tenn.—^Nashville Bridge Co. v. Hudg- 
ins, 137 S.W.2d 327. 23- Tenn.App. 
677. 


50. TT.S.—Scroggs y. American 

Stove Co., C.C.A.Ind., 142 P.2d 297. 

51. tJ.S.—Standard Oil Co. of Lou- 
Isiana v, Martin, C.C.A.Ark., 21 P. 
2d 912, 

Ark.—Producers Gravel & Sand Co. 
V. Jones, 126 S.W.2d 99, 197 Ark. 
767—^Haraway v. Mance, 56 S.W.2d 
1023, 186 Ark. 971—Jonesboro, 

Lake City & E. R. Co. v. Wright, 
281 S.W. 374, 170 Ark. 815. 

Cal.—^Hurtado v. San Diego Electric 
Ky. Co., 268 P. 620. 204 Cal. 446. 

Conn.—^Kruy v. Smith, 144 A. 304, 108 
Conn. 628. 

Fla.—Kendrick v. Ideal Holding Co., 
188 So. 778, 137 FlB. 600. 

H.C.—^MehafEey ‘ v. Appalachian 
COnst. Co., 146 S.E. 72, 197 N.C. 
22—Williams v. Atlantic Coast 
Line R. Co.. 129 S.E. 816, 190 N.C. 
366. 

Okl.—Sears, Roebuck & Co. v. Robin- 
son, 80 P.2d 938, 183 Okl. 253— 
Jamison v. Independent Oil ^ Gas 
Co., 12 P,2d 697, 168 Okl. 128— 
Cushing Refining & Gasoline Co. v. 
Deshan, 300 P. 312, 149 Okl. 225-— 
Shunkamolah v. Deleo, 268 P. 270, 
131 Okl. 272—Producers' & Refin- 
ers* Corporation v. Castile, 246 P- 
615, 118 Okl. 42—Producers & Re- 
finers Corporation v. Castile, 214 
PV 121, 89 Okl. 261—Pine Belt 
. Lumber Co. v. Riggs, 193 P. 990, 
'80 Okl. 28. 


Employee traveling for own conve- 
nience or pleasure on master's ve- 
hicle see infra § 184. 

Horses and vehieVes as tools and ap- 
pliances for work see infra § 218. 
Negligence not shown 
Ark.—J. E. Parham Const. Co. v. 
Parker, 37 S.W.2d 879, 183 Ark. 
673. 

Miss.—Charles Weaver & Co. v. 
Harding, 180 So. 825, 182 Miss. 345. 

52. U.S.—^Dayton Coal & Iron Co. v. 
Dodd, Tenn., 188 P. 597, 110 C.C.A. 
395, 37 L.R.A.,N.S., 456. 

39 C.J. p 283 note 6. 

Status of employee as passenger see 
Carriers § 546. 

Employee traveling on ^^Identification 
slip*» 

A railroad employee traveling to 
his place of employment on an “iden- 
tification sUp” naming him as an em¬ 
ployee and containing no provision 
exempting railroad from liability for 
injury resulting from its negligence 
could recover from railroad for inju¬ 
ries resulting- from negligent opera- 
tion of train, even though he paid 
conductor no fare.—Missouri Pac, R. 
Co. V. Blackman, 126 S.W.2d 285< 197 
Ark. 957. 

53. Ark.—Chicago, R. I. & P. R. Co. 
V. Smith, 172 S.W. 829, 116 Ark. 
473. 

39 C.J. p 283 note 7. 
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general rule which defines negligence as the lack of 
due care under the circumstances,54 or the failttre 
to do what a reasonable and prudent man ordinarily 
would have done under the drcumstances of the sit- 
uation,55 or doing what such a person, under the 
existing drcumstances, would. not have done;^® 
and a master is liable for injuries attributable. to 
conditions under his control when they are not such 
as a reasonable man ought to maintain in the cir- 
cumstances.^^ Under the act the Standard of carc 
must be commensurate with the dangers of the 
business,^^ and the duty of an employer becomes 
more imperative as the risk increases.®^ However, 
the act has been held not to subject an employer to 
that degree of liability imposed by workmen’s com- 
pensation laws.^o The negligence of an employer, 
under the act, may be determined by viewing his 
conduct as a whole,^i especially where the elements 
indicating negligence are closely. interwoven and 
where each imparts character to the others.®2 
employer may rightfully presume that his employee 


will exercise care for his own safety,^* and an em¬ 
ployer is not negligent because of not guarding 
against his employee’s negligence.®^ 

§ 184. - As to Volunteers and Trespass- 

ers 

A master’s duty toward a servant who has become a 
trespasser is merely to refrafn from willful or wanton in- 
Jury, but toward a volunteer he may owe a hlgher duty 
of care. 

Where a servant who is not acting within the 
scope of his employment has become a mere tres¬ 
passer, the duty of the master is merely to refrain 
from will fui or wanton injury.®® Similarly, where 
a servant is traveling for his own convenience or 
pleasure and not in the Service of the master, or in 
the performance of any duty for him, although he 
is upon a vehicle belonging to the master, the duty 
of the master is simply to refrain from willful or 
wanton injury.®® However, a master owes a much 
higher duty than merely refraining from willfully 


54. U.S.—Tiller v. Atlantic Coast 
Line R. Co., Va., 63 S.Ct. 444, 318 
U.S. 64, 87 L.Ed. 610, 143 A.L.R. 
967—Wolfe V. Henwood, C.C.A. 
Ark., 162 F.2d 998—Hutchins v. 
Akron, C. & Y. R. Co., C.C.A.Ohio, 
162 F.2d 189—Sheaf v. Minneapo- 
lis, St. P. & S. S. M. R. Co., aC.A, 

N. D., 162 F.2d 110—Chesapeake & 

O. Ry, Co. V. Richardson, C.C.A. 
Ohio, 116 F.2d 860, certiorari de- 
nied 61 S.Ct. 961, 313 U.S. 574, 85 
L.Ed. 1531. 

Mo.—Joice V. Missouri-Kanfias-Texas 

R. Co., 189 S.W.2d 568, 364 Mo. 439, 

161 A.L.R. 383. 

Ohio.—Beam v. Baltimore & O. R. 
Co., >8 N.E.2d 169, 77 Ohio App. 
419. 

Va.—Beamer v. Virgrinian Ijiy. Co., 26 

S. B.2d 43, 181 Va. 650, certiorari 
denied 64 S.Ct. 486, 321 U.S. 763, 
88 L.Ed. 1060. 

55. U.S.—Tiller v. Atlantic Coast 
Line R, Co., Va., 63 S.Ct. 444, 318 
U.S. 54, 87 L.Ed. 610, 143 A.L.R. 
9^7—Wolfe V. Henwood, C.C.A. 
Ark., 162 F.2d 99 S—Hutchins v. 
Akron, C. & Y. R. Co., C.C.A.Ohio, 

162 F.2d .189—Sheaf v. Minneapo- 
lis, St. P. & S. S. M. R. Co., C.C.A. 

,N.D., 162 F.2d 11,0. 

Mo.—Joice V. Missourl-Kansas-Texas 
R. Co., 189 S.W.2d 568, 854 Mo. 439,' 
161 A.L.R. 38S. 

N.Y.—Sadowski v. Long Island R. 
Co., 41 N,Y.S.2d 611, 266 App.Liv. 
782, reversed on other grounds 55 
N.E.2d 497, 292 N.Y, 448, conformed 
to 50 N.T.S.2d 171, 268 App.Liv. 
777. ; ' ■ 

Ohio.—Beam v. Baltimore & O. R. 
Co.. 68 N.E.2d 159, 77 Ohio App. 
419. 

Va.—Beamer v. Virginian Ry. Co., 26 
56 C.J.S*—.^6 


S.E.2d'43, 181 Va. 650, certiorari 
denied 64 S.Ct. 486. 321 U.S. 763, 
88 L.Ed, 1060. 

The test to he appUed in determin- 
ing the Standard of care on the part 
of an employer under the Federal 
Employers’ Liability Act is that of a 
reasonable person.—Holi v. Southern 
Pac, Ca, D.C.Cal., 71 F.Supp. 21. 

50. U.S.—Tiller v. Atlantic Coast 
Line R. Co., Va„ 63 S.Ct. 444, 31S 
U.S. 64. 87 L.Ed. 610, 143 A.L.R. 
967—Wolfe V. Henwood, C.C.A. 
Ark., 162 P.2d 998—^Hutchins v. 
Akron, C. & Y. R. Co., C.C.A.Ohio. 
162 F,2d 189—Sheaf v. Minneapo- 
lis, St. P. & S. S. M. R. Co., C.C.A. 
N.D., li62 F.2d 110. 

Mo.—Joice V. Missouri-Kansas-Texas 

R. Co., 189 S.W.2d 5GS. 354 Mo. 439, 
161 A.L.R. 383. 

Ohio.—Beam v. Baltimore & O. R. 

Co., 68 N.B.2d 159, 77 Ohio App.. 

' 419. 

Va.—Beamer v. Virginian Ry. Co., 26 

S. E.2d 43, ISl Va. 650, certiorari 
denied 64 S.Ct. 486, 321 U.S. 763. SS 

j L.Ed, 1060. 

: 57. U.S.—Tiller v.. Atlantic Coast 
I Line R. Co., Va., 63 S.Ct. 444, 318 
U.S. 64, 87 L,Ed. 610, 143 A.L.R. 
967. 

58. U.S.—Bailey v. Central Vermont 
Ry., Inc., 63 S.Ct. 1062, 319 U.S. 
350^ 87 L.Ed. 1444, confortned'to 35 
A.2d 365, 113’ Vt. 433—Tiller v. At¬ 
lantic Coast Line R. ‘ Co., Va., 63 
S.Ct. 444, 318 U.S. 54, 87 L.Ed. 610, 
143 A,L.R. 967—^Wolfe V. Henwood, 
C.C.A.Ark., T62 P.2d 398. 

Breept possihly for added empha¬ 
sis on the accepted corollary that the 
Standard of carie’ must be commen- 

881 


surate with the dangers of the busi- 
ness, the definition of “negligence" 
under the Federal Employers' Liabil- 
ity Act differs in nowise from its 
definition under the general law.— 
Eckenrode v. Pennsylvania R. Co., D. 
C.Pa., 71 F.Supp. 764. 

59. U.S.—Blair v. Baltimore & O. R. 
Co., Pa., 65 S.Ct, 545, 323 U.S. 600, 
89 L.Ed. 490. 

60. U.S.—Wolfe V. Henwood, C.C.A. 
Ark., 162 P.2d 998. 

61. U.S.—Blair v. ^Baltimore & O. R. 
Co., Pa., 65 S.Ct. 545, 323 U.S. 600, 
89 L.Ed. 490. 

Mo.—Joice V. Missouri-Kansas-Texas 
R. Co., 189 S.W.2d 568, 364 Mo. 439, 
161 A.L.R. 3S3. 

62. U.S.—Blair v. Baltimore & O. R. 
Co., Pa., 65 S.Ct. 645, 323 U.S. 600. 

^ 89 L.Ed. 490. 

63. U.S.—Xew Tork, C. & St. L. R. 

\ Co. V. Bouideri, C.C.A.Ind.. SS P.2d 

917, certiorari denied 53 S.Ct. 785, 
289 U.S. 753, 77 L.Ed. 1498, 

64. U.S,-New York, C, & St. L. R. 
Co. V. Bouldeh, supra. 

€5. Mo.^—^Weed v. American Car & 
Foundry Co., 14 S.W.2d ’ 652, 322 
,Mo. 137. 

39 C.J. P 283 note 3. 

Scope of employment in general see 
supra § 181. 

“Actual aotice*” such as requires 
master to refrain from willfully or 
wantonly injuring trespassing serv¬ 
ant, qften means knowledge of facts 
eriabling reasonably cautious person 
tc ascertain ultimate fact.—^Weed v. 
American Car & Foundry Co., supra. 
68. N.C.—Sha'w v, National Handle 
Co., Inc., 124 S.E. 325, 188'N.C: 222. 
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injuring a servant who does some act not within the 
contractual scope of his employment, but for the 
master^s benefit, althoiigh such servant is merely a 

volunteer.®^ 

While it. has been held that a master generally 
owes no duty to a person voluntarily assisting a 
servant except the duty not wantonly or willfully to 
injure him,68 the fact that a person is a volunteer 
has been hel(J not to deprive him of his right to be 
protected by the same degree of care which the 
master owes to other strangers,59 and it has also 
been held that a volunteer, assisting or taking the 
place of a regular employee, is entitled to the exer- 
cise of that degree of care owing to persons right- 
fiilly upon the employeris premises.^o It has fur- 
ther been held that reasonable care is required as to 
a volunteer requested by a servant of the master, 
with authority to do so, to give his assistance, even 
though such Service is gratuitous,^! and that. a 
master owes as high a duty to one who accepts 
without compensation or contract the position of a 
servant as to an employeeJ^ it has been held that 
a master must exercise ordinary care to protect a 
person rendering temporary assistance on a serv¬ 
antes request for help to meet an emergency.'^3 

§ 185. -As to Inexperienced or Minor 

Servants 

OpdinarFIy an employer of mfnor servants must ob¬ 


servo a higher degree of care for thelr safety than he is 
required to exercise toward adult servants, and an analo- 
gous rule prevaiis as to Inexperienced servants. 

The mere fact that a servant is a minor does not 
necessarily impose on the master any other or great- 
er degree of care with respect to such servant than 
would be the case if he had attained full age, ”^4 and 
a minor employed contrary to the rule of a company 
is entitled to the ordinary care due from an employ¬ 
er to an employee when he performs Services with¬ 
out notice of the rule and has been employed by 
one authorized to hire him for such purpose.'^^ 
However, the duty of persons who employ minors 
to anticipate the ordinary behavior of children and 
to take notice of their lack of judgment must be 
taken into consideration in the determination of 
whether due care has been exercised, and to this ex- 
tent it must be considered to be the duty of the mas¬ 
ter to exercise greater care for and toward them 
than is required by law to be exercised toward and 
for adults.'^® So, where a minor is employed in a 
business, the danger of which he is unable, by rea- 
son of his immature judgment, to comprehend, and 
is by reason thereof injured, the master has been 
held liable.77 

The employment of a minor in a dangerous occu- 
pation or place is not negligence per se,78 or, as 
it is often stated, no presumption of negligence on 


67. tJ.S.—^Western Coal & Mining: 
Co. V. McCallum, Ark., 237 F. 1003, 
151 C.C.A. 65. 

39 C.J. p 283 note 4. 
ea Ohio,—Ohm v.' Miller, 167 N.E. 
482, 31 Ohio App. 446. 

69. Or.—Rook v. Schultz, 198 P. 234, 
100 Or. 482. 

39 C.J. p 269 note 68, 

Volunteer as servant within rule re- 
lating to liability for injuries see 
supra § 177. 

70. Okl.—Southland Cotton Oil Co. 
V. Renshaw, 299 P. 425, 148 Okl. 
107. 

71. Mo.—Menard v. Goltra, 40 S.W. 
2d 1053, 328 Mo. 368. 

72. Mass.—Lakube v. Cohen, 23 N. 
E.2d 144. 304 Mass. 156. 

7a Ohio.—Ohm v. Miller, 167 N.E. 
482, 31 Ohio App. 446. 

74. Miss.—Corpus Juris quoted in. 
J. W. Sanders Cotton Mill Co. v. 
Bryan, 179 So. 741, 744, 181 Miss. 
573. 

Mo.—Shey v. Central Coal & Coke 
Co., 21 S.W.2d 772, 323 Mo. 1058. 

39 C.J. p 283 note 11. 

75. Kan.—Brown v. Atchison, T. & 
S. P. R. COv 180 P. 211, 104 Kan. 
505. 

76. Miss.—Corpus Juris quoted is. 
J. W. Sanders Cotton Mill Co. v. 


Bryan, 179 So. 741, 744, 181 Miss. 
573. 

39 C.J. p 283 note 12. 

ITotice of apparent age and ability 
It is the duty of one who employs 
young persons in his Service to take 
notice of their apparent age and abil- 
ity, and to' use ordinary care to pro¬ 
tect them from risks which they 
cannot properly appreciate, and to 
which they ought not to be exposed. 
and the failure to perform such duty 
leaves the employer subject to the 
same liability with respect to such 
risks as though the minors were not 
employees. 

Md.—Chambers v. Woodbury Mfg. 
Co., 68 A. 290, 106 Md. 496, 501, 14 
L,.R.A.,N.S., 383. 

N.C.—McLaughlin v. Black, 1 S.E.2d 
130, 216 N.C, 85. 

Capacity as test 

(1) Age and experience of injured 
employee and his capacity to observe 
and appreciate danger must be con¬ 
sidered in determining liability,— 
Powler V. Carolina Cross Arm & Con- 
duit Co., 133 S.B. 188, 192 N.C. 14. 

(2) The known in capacity of serv¬ 
ant, owing to tender age, to appre¬ 
ciate danger is factor to be consid¬ 
ered in determining whether master 
is negligent in ordering servant to 
Work under conditions where danger 


to servant is patent to master.—Jor- 
dan V. Batavias, -186 S.E. 451, 53 Ga. 
App. 538. 

(3) Other similar statements see 
39 C.J. p 283 note 12 Ce]. 

The degree of care required is com- 
mensurate with the minor’s youth 
and inexperience.—Pietraschke v. 
Pollnow, Mo.App., 147 S.W.2d 167— 
39 C.J. p 283 note 12 tgl. 

Acts held not negligent 

(1) Employer sending a ten-year 
old employee to make delivery with 
hand wagon has been held not neg¬ 
ligent in subjecting employee to traf- 
fic hazards so as to be liable for neg¬ 
ligent injury of employee by motor- 
ist in Street where boy was free to 
•use sidewalks.—Stucker v. American 
Stores Corporation, Del., 171 A, 230, 
6 W.W.Harr. 694. 

(2) Other acts see 39 C.J. p 283 
note 12 [j]. 

77. Miss.—Corpus Juris quoted in 
J. W. Sanders Cotton Mill Co. v. 
Bryan, 179 So. 741, 744, 181 Miss. 
573, 

39 aJ. p 284 note 13. 

78. Miss.—Corpus Juris quoted in 
J. W. Sanders Cotton Mill Co. v. 
Bryan, 179 So. 741, 744, 181 Miss. 
573. 

39 C.J. p 285 note 14. 
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the part of the master arises from the mere employ- 
ment of a child about dangerous work'^® unless, as 
discussed infra § 194, the employment is in violation 
of statute. A recovery for injuries sustained by a 
minor employee is not authorized merely because 
he is a child.^<^ 

Misrepresentation of age. The fact that a minor 
answers falsely as to his age, and secures cmploy- 
ment by so doing, in violation of a known rule 
against employing minors, does not make him a 
trespasser, or deprive him of his right to the same 
care for his protection that is due to any other em¬ 
ployee, when actually engaged in his employer’s 
service.S^ However, if the minoras age led to the 
injury, such misrepresentation has been held to re- 
lieve the employer of the higher duty which he owes 
to the minor and the minor is entitled only to the 
protection given an adult employee.^^ 

Conscnt of parent, While in an action in behalf 
of the injured minor it has been held that the fail- 
ure to secure the consent of the parent to the em¬ 
ployment of the minor in a dangerous employment 
is in itself negligence,S3 there is also authority to 
the contrary,^^ and it has been held merely evidence 
of negligence.SS A minor who, ^vithout notice of a 
rule forbidding the employment of minors without 
the written consent of their parents, performs Serv¬ 
ice for a railw-ay company at the instance of its 
foreman, is entitled to the care ordinarily due from 
an employer to an employee.^® 


As to inexpcricnced servants. An employer of 
inexperienced servants must observ^e a higher de- 
gree of care for their safety than he is required to 
exercise toward experienced servants,®'^ the rule 
being analogous to that existing with respect to mi- 

nors.SS 

§ 186. Delegation of Duties 

The performance of the primary op absolute duties 
required of a master with respect to the safety of his 
servants may not be so delegated by him as to relieve 
him from liabllity for the consequences of the failure 
properly to discharge them. 

The rule as laid down in Corpus Juris, which has 
been quoted and cited with approval, is that certain 
primary or absolute duties are imposed by law on a 
master, such as the provision of a safe place to 
Work, the furnishing of safe and suitable applianc* 
es and instrumentalities for work, the employment 
of a sufficient number of servants, the selection of 
competent servants, and the establishment of proper 
rules and methods of work.SS The performance of 
such primary or absolute duties may not be so del¬ 
egated by the master as to relieve him from liability 
for the consequences of a failure properly to dis¬ 
charge them,®o but the negligence of one to whom 
their performance is intrusted by the master is re- 
garded as that of the master, for which he is re- 
sponsible,^! even though they are intrusted to a 
person of approved skill and fitness.92 


79. Miss.—Corpns jrurls quoted Iu 
J. W. Sanders Cotton Mill Co. v. 
Bryan, 179 So. 741, 744, 181 Miss, 
573. 

39 C.J. p 285 note 15. 

80. Miss.—Corpus Juxls quoted iu 

J. W. Sanders Cotton Mill Co. v. 
Bryan, 179 So. 741, 744, 181 Miss. 
573. 

39 C.J. p 285 note 17. 

81. Kan.—Lupher v. Atchison, T. & 
S, F, B. Co., 106 P. 284, 81 Kan. 
585, 25 L.R.A..N.S., 707. 

39 C.J. p 285 note 19, p 903 note 36. 
Misrepresentation as defense to stat- 
utory liability see infra § 194. 

82. Colo.—^Denver & B. G. B, Co. v. 
Reiter, 107 P. 1100, 47 Colo. 417. 

39 C.J. p 285 note 20, p 904 note 37. 

83. U.S.—Goff V. Norfolk & W. R. 
Co., C.C.Va., 36 F. 299. 

39 C.J, p 285 note 21. 

84. W.Va.—Bwing: v. Lanark Fuel 
Co., 65 S.E. 200, 65 W.Va. 726, 29 
L.R.A.,N.S., 487. 

85. W.Va.—Ewing v. Lanark Fuel 
Co., supra. 

39 C.J. p 285 note 23. 

86. Kan.—Brown v. Atchison, T. & 


S. F, R. Co.. 180 P. 211, 104 Kan. 
505. 

87. Miss.—Corpus Juris quoted lu 
J. W. Sanders Cotton Mill Co. v. 
Bryan, 179 So. 741, 744, 181 Miss. 
573. 

39 C.J. p 283 note 8. 

88. Miss.—Corpus Juris quoted iu 
J. W. Sanders Cotton Mill Co. v. 
Bryan, 179 So. 741, 744, 181 Miss. 
673. 

39 C.J. p 283 note 9. 

89. Ky.—Corpus Juris cited iu 
Gatliff Coal Co. v, Hiirs Adm’r, 92 
S.W.2d 56, 59, 263 Ky. 309. 

Miss.—Corpus Juris quoted lu Ma- 
sonite Corporation v. Lochrid^e, 
140 So. 223, 225, 163 Miss. 364, sug- 
gestion of error overruled 141 So. 
758, 163 Miss. 364. 

Tex.—Corpus Juris cited lu Morton 
Salt Co. V. Wells, 70 S.W.2d 409, 
411, 123 Tex. 151—Corpus Juris 
cited iu Morton Salt Co. v. Wells, 
Civ.App., 35 S.W.2d 454, 457. 

39 C.J. p 285 note 25. 

90. Miss.—Corpus Juris quoted iu 
Masonite Corporation v. Lochridge, 
140 So. 223, 225, 163 Miss. 364, sug- 
gestion of error overruled 141 So. 
768, 163 Miss. 364. 

883 


N.C.—McLaughlin v. Black, 1 S.E,2d 
130, 215 N.C. 85—Nichols v. 

Champion Fibre Co., 128 S.B. 471, 
190 N.C. 1. 

39 C.J. p 286 note 26. 

Delegation of duty as to; 

Appliances see infra § 204. 
Competency of fellow servants see 
infra § 311. 

Methods of work see infra S 266. 
Safe place to work see infra § 204. 
Warning and instruction see Infra 
S 285. 

91. Miss.—Corpus Juris quoted iu 

Masonite Corporation v. Dochridge, 
140 So. 223, 225, 163 Miss. 364, sug- 
gestion of error overruled 141 So. 
758, 163 Miss. 364. 

N.J.—Clayton v. Ainsworth, 4 A.2d 
?74, 122 N.J.Law 160. 

39 C.J. p 286 note 27. 

Nondelegable character of act as test 
of relationship of fellow servant 
see infra § 333. 

92. Miss.—Corpus Juris quoted iu 
Masonite Corporation v. Lochridge, 
140 So. 223, 225, 163 Miss. 364, sug- 
gestion of error overruled 141 So. 
768, 163 Miss. 364. 

N.T.—Stewart v. Ferguson, 54 N.T. 
S. 616, 34 App.Div. 515. 
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§ 187. Nature and Cause b£ Injury 

a. In general 

b. Occupational diseases. 

a. In G-eneral 

A master is liable for injury to a servant occurring fn 
the course of his employment when, and oniy when, the 
!attep's injury was proximately caused by the master’s 
negligence, and this rule applies under the Federal Em- 
ployers' Liabillty Act, 

A, master is liable for injury to a servant oc¬ 
curring in the course of his employment when, and 
only when, the latter’s injury was proximately 
caused by the negligence of the master,93 and where 
the proximate cause of the employee’s injury is his 
owH'negligence, and not that of the employer, the 
employer is not liable therefor.^^ In order to es- 
tablish proximate cause, it is essentia! in the first 
place that there be a causal connection between the 
negligent act and the injury,95 and there can be no 
recovery where the cause of injury is purely con- 
jectural.95 Where several alleged acts of negli¬ 
gence concur, the master is not liable unless some 
one of them for which he is responsible is the effi¬ 
cient cause of the injury.97 

Where the flow of events set in motion by the 
negligent act of the employer is broken by any new 
or independent cause the employer^s negligence has 
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been held not to be the proximate cause of the in¬ 
jury.® ^ Thus, where the negligence complained of 
merely furnished a conditicm by which the injury 
was possible and a subsequent independent act 
caused.the injury, the condition ordinarily is not 
the proximate cause of the injury.®® So too, where 
the evidence do es not show which of several pos¬ 
sible causes, some of which do not involve negli¬ 
gence on the part of the master, produced the in¬ 
jury, the master has been held not liable.^ How- 
ever, where the master’s negligence is the efficient 
cause of the injury, he is liable, although events of 
causative influence, or constituting a co-operative 
cause, may intervene between the negligence ,of the 
master and the final resuit,2 and, where an employer 
is giiilty of negligence without which an accident 
would not have happened, the fact that it would not 
have happened except for another intervening cause 
which was an act of God does not relieve the em¬ 
ployer.® The fact that the injury might have oc- 
curred in the same manner in the absence of neg¬ 
ligence on the part of a master does not relieve the 
master of liability therefor where it was in fact 
caused by his negligence.*^ 

Under Federal Employers' Liability Act Under 
the Federal Employers' Liability Act an employer is 
liable for injury or death of an employee when, and 
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93. U.S.—Dobbyn -v. Boat Repairin^ 
Corporation, C.G.A,N.J., 2S F.2d 
2S3. 

Cal.—^Worley v. Spieckels Bros. Com- 
mercial Co., 124 P. 697. 163 Cal. 60. 
Mo.—Oorpus Jnris oited la Cain v. 
Humes-Deal Co.. 49 S.W,2d 90, 94, 
329 Mo. 1107—State ex rei. Boeving 
’ V. Cox, 276 S.W. 869, 310 Mo. 367, 
N.C.—Boyd V. Seaboard Air Line Ry. 
Co.. 156 S.E. 507, 200 N.C, 324— 
Clinard v. Clinard Electric Co., 136 
S.B. 1, 192 N.C. 736—Nichols v. 
Champion Fibre Co.. 128 S.E. 471, 
190 N.C, 1. , 

01^1.—Traders 'Compress Co. y. Steig- 
ler, 169 P.2d 205, 197 Okl. 204— 
Parkhill Truck Co. v. Wilson, 125 
P.2d 203, 190 Okl. 473—Munroe v. 
Schoenfeld &, Hunter Drilling Co., 
61 .P.2d' 1045. 178 Okl. 149-Sin&er 
Sewing’ Mach. Co. v. Odom, 45 P. 
2d 473, 172 Okl. 411—Abdo v. Mul- 
len, 44 P.2d 102, 178 Okl. 144— 
Thu?low V. Failing:, 272 F. 368, 1$3 
Okl. 277. 

Pa.—Rice v. Krtng, 165 A- 833. 310 
Pa. ?50. 

39 C.J. p 261 note 40, p 286 note 30. 

Test of mastcr^s liability 
S.C.—Whisenhunt v. Atlantic Coast 
Line R. Co., 10 S.E.2d 305, 195 S. 
C. 213. 

Breaoh of dnties by master or em¬ 
ployer resultingr as the proximate 
cause 'Of injtiries to servant or em¬ 


ployee flxes on master or employer 
liability for damages for injuries 
sustained by servant or employee.— 
Greer v, Callahan Const. Co., 130 S. 
E. 739, 190 N.C. 632. 

94. Ky.—Chesapeake & O. Ry. Co. v. 
Coleman, 294 S.W. 809, 220 Ky. k. 

Contributory negligence of servant 
. generally s-ee infra §§ 421-481. 
OvertaadxLg strength 

A master may not be held respon¬ 
sible if servant voluntariiy over- 
taxes strength and injures hiinself. 
—Southern Mining Co. v. Cox, 60 S. 
W.2d 80, 243 Ky. 802. 

95. Okl.—Abdo v. Mullen, 44 ,P.2d 
102, 173 Okl. 144—Thurlow v.* Fail- 
ing, 272 P. 368, 133 Okl. 277. 

Tex.—Guess v. Texas & N. O, R. 

Co., Civ.App„ 65 S.W.2d 642.' 

39 C.J. p 287 note .33. 

96. Tex.—^Emmohs v; Texas «& P. 
Ry. Co., Civ.App., 149 S.W.2d 167, 
error dismissed, judgment correct. 

39 C.J. p 287 note 34. 

Some reasoziable and probable cpiu 
nection must ezist between an em- 
ployee’s injury and the negligence 
charged against his employer.—Em^ 
mons v. Texas & P. Ry. Co., supra. 

97. Okl.—Traders Compress Co. v. 
Steigler, 169 P.2d 205, 197 Okl. 204. 

39 C.J. p 287 note 35. 

884 


Chain of circnmstances 
The proximate cause of an Injury 
to a servant must be the efficient 
cause which sets in motion a chain 
of circumstances leading to the in¬ 
jury.—Traders Compress Co. ' v. 

Steigler, supra. 

98. Tex.—Fort Worth & D. C. Ry. 
Co. V. Rowe, Civ.App., 69 S.W.2d 
169. 

Mere remote negligence has been 
held liot a sufficient basis of lia¬ 
bility of an employer for injury to 
his employee under a state employ- 
ers’ liability act.—Detroit & T. Shore 
Line R. Co, v. Seigel, Ohio App., 153 
]<J.E: 870. 

99. Okl.—Traders Compress Co. v. 
Steigler, 169 P.2d 205, 197 Okl. 

^ 204. 

1 . Utah.—Tremelling v. Southern 
Pacific Co., 170 P. 80, 51 Utah 189. 

39 C.J. p 287 note 36. 

2. Mo.—Lawrence v. Heidbreder Ice 
Co., 93 S.W. 897. 119 Mo.App. 316, 
328. 

39 C.J. p 287 note 37. 

Last ciear ohance doctrine generally 
see infra § 423. 

3. 111.—Casey v. Kelly-Atkinson 
Constr. Co., 146 IlI.App. 551, affirm- 
ing 88 N.E. 982, 240 "lll. 416. 

39 C.J. p 288 note 38. 

4. Colo.—Denver, etc., R. Co. v, 
Smock, 48 P. 681, 23 Colo. 456. 
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only when, the injury or death was proximately 
caused by the employer^s negligence.5 An employ- 
er's liability for injury to his employee is predicated 
on a causal connection between the negligence of 
the employer and the injury sustained by the em- 
ployee.6 However, the act has eniarged the jficld of 
proximate cause so that where, and only where, in¬ 
jury or death of an employee is the resuit, in whole 
or in part, of his employer’s negligence, the employ¬ 
er is liable therefor, even though there be a plurality 
of causes,7' and an employer has been held liable for 
injury or death of an employee, where the negli¬ 
gence of the employer, although nat the sole cause 
thereof, contributed thereto proximately as a sub- 
stantial factor of causation.^ However, an employ¬ 
er is not liable for an injury to his employee in the 
course of his employment where there was a direct, 
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independent, and efficient intervening cause between 
the employer^s negligence and the employee^s in- 
jury.9 In order to constitute an injury under the 
act, it need not occur on one specific date or resuit 
from one specific incident.^® 

b. Occupational Diseases 

Ordinarily at common law an employer !s not liabfe 
for injury to his servant caused by_an occupational dis- 
ease contracted in the course of his employment as an 
incident thereto unless the negligence of the employer is 
the cause of the employee^s disease. 

At common law, and in the absence of statute 
otherwise providing, an employer is not liable for 
injury to his servant caused by an occupational dis¬ 
ease contracted in the course of his employment 
as an incident thercto^^ unless the negligence of the 


S, XJ.S.—Tiller v. Atlantic Coast 
Line R. Co., Va., 63 S.Ct. 444, 318 
XJ.S. 54. 87 L.Bd. 610, 143 A.L.R. 
967—Tennant v. Peoria & Pekin 
Union Ry. Co.. C.C.A.Ill., 134 F.2d 
860, reversed on other grounds 64 
S.Ct. 409, 321 U.S. 29, SS L.Ed. 
520, rehearing denied 64 S.Ct, 610, 
321 U.S. 802, 88 L.Ed. 1089—Rau- 
denhush v. Baltimore & O, R. R., 

D.C.Pa., 63,P.Supp. 329—Tishar v. 
Nicodemus, D.C.Ill., 49 P.Supp. 145, 
Cal.—Dryden Western Pac. R. Co., 
36 P.2d 39,4, 1 C^'l.App.2d 49. 

]^Xo.‘—Hamilton v; St. Louis-San 
Francisco Ry. Co., 300 S.W. 787, 
'1318 Mo. 123r—Ki-dd v. Chicago, R. 
L & P. Ry. Co., 274 S.W. 1079, 310 
Mo. 1, certiorari denied R. I. & P. 
Ry. Co. V. Kidd, 46 S.Ct 119, 269 

U. S. 582, 70 L.Ed. 424. 

Okl.-^Gulf, Cl & S. P. Ry. Co. V. 

Scroggins, 18- P.2d* 873, 161 Okl. 

• 294. 

Tex.—Kansas -City Southern Ry. Co. 

V. Chandler, Civ.App;, 192 SW.2d 
304—^Atehison, ’T. & S. F. Ry. Co. 
V. Saxon, Clv.App., '21 S.W.2d 686, 
reversed on other grounds Saxon 
y. Atehison». T, & S. P. Ry. Co., 
Com.App., S.W.2d 228, rehear- 
ing denied 38 S.W.2d 775, reversed 
on other grounds Atehison, T. 

S. P. Ry. 6o. V. Saxon, 52 S.Ct. 229, 
284 'U.S.' ksS, 76 L.Ed. ’ 397, con- 
formed to Saxon v. Atehison T. & 
S. P. ,Ry. -Co,, Com.Appv, 50 S.W.2d 
1095—Atehison, T. & S. F., Ry. ,Co. 
V. Hix, Civ.App.; 291 S.W. 281. 
Utah.—Mill.er v. Southern Pac. Cq;,; 
21 P.2cl-'865, 82 Utah 46, certiorari 
denied Southern Pac. Co. v. MiUer, 
54 S.Ct 2.07, 290 U.S. 697, 78 L.Ed. 

600. ■ , . I 

Federal Employers’ Liability Act 
generally see, supra § 1-73. , 
Proximate or legal caiise '' 

To hold an employer liable for in- 
iuries or death’of his employee, the 
negligence of the employer must 
have been the proximate or legal 


cause of such injuries or death.— 
Haggard v. Lowden, 134 P.2d 676, 
156 Kan. 522. 

Mere remote negligence of an em¬ 
ployer doos not render him liable 
for injuries to his employee.—Le- 
troit & T, Shore Line R. Co. v, Sei- 
gel, Ohio App., 153 N.B. 870. 

0. U.S.—Sheaf v. Minneapolis, St. 
P. & S. S. M. R. Co., C.C.A.N.D., 162 
P.2d ll0—^Northern Pac. R. Co. v. 
Borven, C.C.A.Wash., 73 P.2d 687 
—Tishar v. Nicodemus, D.C.Ill., 49 
P.Supp. 145. 

Ala.—Louisville & N. R. Co. v. Griz- 
zard, 189 So. 203, 238 Ala. 49, cer¬ 
tiorari denied 60 S.Ct 140, 308 U. 
S. 603, 84 L.Ed. 604. 

Mo.—Rowe V. Missouri-Kansas-Texas 

R. Co., 100 S.W.2d 480, 339 Mo. 
1145, certiorari denied Missouri- 
Kansas-Texas R. Co. V. Rowe, 67 

S. Ct 671. 300 U.S. 680. 81 L.Bd. 

■ 884—Hamilton V. St Louis-San 
Francisco Ry. Co., SOO S.W. 787, 
318 Mo. 123. 

Va.—Bly V. Southern Ry. Co.. 31 S. 

E, 2d 564, 183 Wa. 162. opinion ad- 
hered to 33 S.E.2d 659,, 183 Ya. 406. 

7. U.S.—Chicago, M. St. P. Ry. 
Go. V. Coogan, Minn., ,46 S.Ct 664, 
271 U.S! 472, 70 L.Ed: 1041—rEgl- 
saer v. 'Scandrett, C.C.A.Wis., 151 

F. 2d 562. ' ” r • , „ 

Nev.—Smifh v. ‘Southern Pac. Co., 

277 P. 609, 61 Nev. 390! . ' ' \ 

N.T.—Popadines v. Davis, 209 N.Y^.S' 
689, 213 App.DiV. 9. 

Okl.—St'‘Louis-San Francisco Ry. 
Co- V. Landers, 243 P. 959^ 116 Okl. 
142,' certiorari denied 47' S.Ct 92, 

' 273 U.S. '696,'71 L.Ed. 844. ' 

S.C.—C^ens' V. Atlantic Coast Line 
-Rfi eo.,‘139'S.B. 779,-HI S.C. 359— 
Youngblood v. Southern Ry. Co., 

■ 184 660, 137 S;C. 47. ' 

Utah.—Ciasagna v. MeCarthy, 177 F. 
2d 734. ' . 

Occidental ' nature of injfarjr 
The fact that an employee’s injury 


is not an accidental one has been 
held to be immaterial under the act 
where it is the resuit, in whole or 
in part, of negligence on the part of 
the employer.—Bayer v. Chicago, B. 
& Q. R. Co., 220 N.W. 459, 53 S.D. 
116. 

3 . Minn.—McDermott v. Minneapo¬ 
lis, N. & S. Ry. Co., 283 N.W. 116, 
204 Minn. 216. 

9. Tex.—Paris & G. N. Ry. Co. v. 
Stafford, Com.App,, 53 S.W.2d 1019. 

10. Tex.—Kansas City Southern Ry. 
Co. V. Chandler, Civ.App., 102 S. 

W.2d 304, refused no reversible 
error. 

Repeated tramnas 

If an injury to an employee is 
caused by repeated traumas proxi¬ 
mately resulting from the negligence 
of the employer, the fact that the 
injury was caused by repeated- trau¬ 
mas , rather than one specifip injury 
does not p.reclude liability therefor 
on the part of the employer.—Kan¬ 
sas City Southern Ry. Co. v. Chand¬ 
ler, supra. 

11. 111.—Grutzius V. Armour & Co. 
of Delaware, 39 N.E.2d 773, 312 
Ill.App. 366—Sylvester v. Buda Co., 
281 IlLApp. .139'. 

Mb.—Whiteley v. Eagle-Picher Lead 
Co., 115 S.W.2d 536. 232 Mo.App. 
M78. 

Ohi-0.—Ewers v. Buckeye Clay Pot 
Co., 163 N.B. 577, 29 Ohio • App. 
•:^‘396. 

Tex.—Gordon v. Travelers» Ins. Co., 
Civ.App., 287 S.W. 911. 
Bxtralmzardoiis work 
An employer Is not liable for in¬ 
jury or death of his employee from 
disease contracted in the course of 
his employment on the ground of 
the extrahazardous nature of the 
work,‘ sinoe the liability of the em¬ 
ployer must arise out of the em- 
ployer's negligence, and not out of 
tha inherent nature of the work.— 
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employer is the cause of the employee^s disease.^2 
Also the disease must be the proximate resuit of the 
employer^s negligence^^ and an employer is not Ha- 
ble for injury to his employee from any occupation- 
al disease not the proximate resuit of the employ- 
er’s negligence.^'^ The fact that fellow employees 
did not contract the disease has been held not to 
indicate conclusively that the working conditions 
were not the cause of the injury.^^ 

Occiipational disease within rule. It has been 
held that an ‘‘occupational disease” is one which 
is a natural incident of a particular occupation and 
must attach to that occupation a hazard which dis- 
tinguishes it from the usual run of occupations and 
which is in excess of that attending employment in 
general.16 It has further been held, as affecting the 
empIoyer’s liability for injury to his employee from 
occiipational disease, that there is no basis for dis- 
tinction between a ^‘true occupational disease,” and 
an “ordinary occupational discase,”^^ The word 


‘‘injury” in a state employers’’''liability law has been 
held to be a generic term of broad designation and 
it may apply to a disability to an employee from an 
occupational disease^S so that under such an act an 
employer may be liable to his employee for an in¬ 
jury from an occupational disease.^® 

§ 188. - Accidental or Improbable In¬ 

jury 

No liability for negligence attaches to a master when, 
in the prosecution of a lawfui act, injury to his servant 
Is caused by a pure accident; nor is a master negligent 
mercly because he faiis to make provision against an ac¬ 
cident which he couid not reasonably be expected to fore- 
see. 

No liability for negligence attaches to a master 
when, in the prosecution of a lawfui act, injury to 
his servant is caused by a pure accident; nor can a 
master be said to be negligent merely because he 
faiis to make provision against an accident which 
he couid not reasonably be expected to foresee.^o 


Christopher’s Adm'r v. Blanton 
Stone Co., 80 S.W.2d 690, 268 Ky. 587. 
GompUaace witli compeusatioa. pro- 
visious 

Where it is finally adjudicated by 
an industrial commission that a par¬ 
ticular occupational disease is not 
compensable, and the injury is not 
one for which an action at law may 
bo maintalned, an employer Is not 
liable therefor under constltutional 
and statutory provisions that em¬ 
ployers complying with compensa- 
tion provisions shall not be respon- 
sible at common law.—Ewers v. 
Buckeye Clay Pot Co., 163 N.E. 577, 
29 Ohio App. 396. 

12. IT.S.—^Rowe V. Gatke Corpora¬ 
tion, C.C.A.Ind., 126 P.2d 61, peti- 
tion dismissed Gatke Corporation 
V. Rowe, 63 S.Ct 81. 317 U.S. 702, 
87 L.Ed. 561. 

Ala.—American Mut. Liability Ins. 
Co. V. Agricola Furnace Co., 183 So. 
677, 236 Ala, 535. 

Ind.—Illinois Steel Co. v. Fuller, 23 
N.E.2d 259, 216 Ind. 180. 

Mich.—Koetsier v. Cargill Co., 217 
N.W. 61, 241 Mich. 370. 

Mo.—^Whiteley v. Bagle-Picher Lead 
Co., 115 S.W.2d 536, 232 Mo.App, 
178. 

Ohio.—Triff v. National Bronze & 
Aluminum Poundry Co., 20 N.E.2d 
232, 135 Ohio St. 191, 121 AXuR, 
1131. 

W.Va.—Jones v. Rinehart & Dennis 
Co.. 168 S.E. 482, 113 W.Va. 414. 
XTnknown at coiximon law 
An “occupational disease** was un- 
known at the common law but an 
employee had a right of action for 
a disease arising from his employ- 
m^ent through the negligence of his 
eptiployer.—Steiner v. Spencer, 145 
S.W.2d 647*,' 24 Tenn.App. 389. 


13. Ind.—Dalton Foundries v. Jef- 
feries, 51 N.B.2d 13, 114 Ind.App. 
271, followed in Dalton Foundries 
V. Dean, 51 N.E.2d 397, 114 Ind. 
App. 289—Dean v. Dalton Foun¬ 
dries, 34 N.B.2d 14-5, 109 Ind.App. 
377. 

14. Ind.—^Dean v. Dalton Foundries, 
supra. 

General negligence 

Under some statutory provisions it 
has been held that an employer is 
not liable to his employee, on the 
ground of general negligence, for in¬ 
jury from an occupational disease 
contracted by the latter in the course 
of his employment.—Grutzius v. Ar- 
mour & Co. of Delaware, 38 N.E.2d 
773, 312 IlLApp. 366. 

15. Mo.—^Wolf V. Mallinckrodt 
Chemical Works. 81 S.W.2d 323, 
336 Mo. 746—Cleveland v. Laclede- 
Christy Clay Products Co., App., 
113 S.W.2d 1065. 

16. Neb.—'Russo v. Swift & Co., 286 
N.W. 291, 136 Neb. 406. 

Fartionlar dlseases 

(1) Silicosis is a disease resulting 
from the inhalation of silica dust 
and bronchitis resulting from the 
inhalation of silica dust is a form 
of silicosis, and bronchitis contracted 
in employment by inhalation of sil¬ 
ica dust is occupational disease with 
respect to employee’s right to re- 
cover damages.—^Wurst v. American 
Car & Foundry Co., Mo.App., 103 S. 
W.2d 6. 

(2) Pulmonary tuberculosis has 
been held to be within an occupa- 
i tlonal diseases act.—Jannusch v. 
Weber Bros. Metal Works, 249 111. 
|App. 1. 

1 (3) Echinococcosis contracted by 

RR6 


beef washer employed in packinr 
piant for which he sought to recover 
from his employer under the common 
law, has been held not an occupa¬ 
tional disease incident to the employ¬ 
ment.—Russo V. Swift & Co., 286 N. 
W. 291, 136 Neb. 406. 

17. Ind.—Dean v. Dalton Foundries,. 
34 N.E.2d 146, 109 Ind.App. 377. 

Time elemexit 

As afCecting employer's liability, 
there is no basis for distinction be¬ 
tween true occupational disease such 
as silicosis, which afCects employee 
drop by drop, little by little, day by 
day, for weeks and months, untit 
finally enough is accumulated to pro¬ 
duce symptoms, and ordinary occu¬ 
pational disease such as benzol poi- 
soning, which results more quickly- 
from less prolonged and continuous 
exposure.—Dean v. Dalton Foundries,. 
supra. 

18. Ind.—Illinois Steel Co. v. Fuller,. 
23 N.E.2d 269, 216 Ind. 180. 

19- Ind.—Illinois Steel Co. v. Ful¬ 
ler, supra—^Dean v. Dalton Foun¬ 
dries, 34 N.E.2d 145. 109 Ind.App. 
377. 

20. Mo.—Corpus Juris cited Ia. Cain. 
V. Humes-Deal Co., 49 S.W.2d 90, 
93, 329 Mo. 1107. 

N.C.—Crisp V. Kitchen Lumber Co., 
164 S.E. 311, 199 N.C. 343—God- 
dard v. Southern Desk Co., 163 S.E. 
608, 199 N.C. 22—Pore v. Geary, 
131 S.E. 387, 191 N.C. 90. 

Tex.—Louisiana Ry. & Nav. Co. of’ 
Texas v. Reynolds, Civ.App., 278 
S.W. 954. 

39 C.J. p 288 note 42. 

Hidden or improbable dangers see 
infra § 246. 

Improper or unusual use or test see- 
infra § 251. 
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A master is not compelled to foresee and guard 
against an accident which reasonable and prudent 
men would not expect to happen, and, where an in- 
jury to a servant could not reasonably have been an- 
ticipated, a failure to take precautionary measures 
is not negligence on the part of the master for 
which he is liable to the servant.^i However, 
where the facts are such that the consequences at- 
tributable to the negligence of a master are within 
the field of reasonable anticipation, he is liable for 
an injury received by a servant in consequence 
thereof .22 Thus, while an employer is not negligent 
in failing to protect his employee from the possi- 
bility of contracting an occupational disease, where 
such possibility is not probable,23 he must protect 
his servant against dangers of employment which 
may reasonably be expected to produce disease.^^ 


It is not necessary to make a master liable for a 
negligent omission or act that he should have con- 
templated or should have been able to anticipate the 
particular consequences, the form of the accident, 
or the nature of the injury, 2 5 and, where the act or 
omission of the master threatened danger, the fact 
that the accident itself was unusual, extraordinary, 
or even unheard of does not relieve him from lia- 
bility.^® Thus a master whose negligent act re- 
sults in an injury to his servant is liable therefor 
although the consequences of the act prove more in- 
jurious than would ordinarily be anticipated,^^ and 
if the full consequences attributable tothe negligent 
act are the natural and probable resuit thereof the 
master may be liable although the consequences may 
not have been specifically contemplated.^^ 


Knowled&e of consequences of de- 
fects generally see infra S 244. 
Latent defects see infra § 247. 
Slmilar statement ^ 

An employer is not responsible | 
for an accident simply because it 
happened, but only when he has 
contributed to it by some act or 
omission of duty.—Callahan v. Rob- 
erts, 193 S.E. 265, 212 N.C. 223— 
Thomas v. Lawrence, 127 S.E. 686, 
189 KC. 621. 
trnavoidable accident 
An employer is not responsible to 
his employee for injury caused by em 
unavoidable accident. 

Ark.—St. Louis-San Prancisco Ry. 
Co. V. Bryan, 112 S.W.2d 641, 195 
Ark. 350. 

K.C.—Wiley v. Olmsted, 192 S.E. 686, 
212 N.C. 98., 

Injury held not aocidental 
N.C.—Thomas v. Lawrence, 127 S.E. 
685, 189 N.C. 621. 

21. Ark.—^Hayes v. Missouri Pac. 
R. Co.. 186 S.W.2d 780, 208 Ark, 
370—St. Louis-San Prancisco Ry. 
Co. V. Bryan, 112 S.W.2d 641, 195 
Ark. 350. 

Kan.—Corpus Juris quoted in Allen 
V. Shell Petroleum Corporation, 68 
P.2d 651, 666, 146 Kan. 67. 

Miss.—Stewart v. Kroger Grocery, 
etc., Co., 21 So.2d 912, 198 Miss. 371 
—^Harvey v. Smith, 198 So. 739, 
190 Miss. 130—'Wunderlich v. 
Walker, 189 So. 623, 186 Miss. 149 
—^Veney v. Samuels, 107 So. 617, 
142 Miss. 476. 

Mo.—Lawson v. Higgins, 169 S.W.2d 
881, 350 Mo. 1066—Walser v. Kuhl- 
mann, App., 176 S.W.2d 668—Piet- 
raschke v. Pollnow, App., 147 S.W. 
2d 167. 

Neb.—Corpus Juris quotod in Russo 
V. Swift & Co., 286 N.W. 291, 295, 
136 Neb. 406. 

N.H.—Chiuchiolo v. New England 
Wholf^sale Tailors, 150 A. 540, 84 
N.H. 329. 


N.C.—Crisp V. Kitchen Lumber Co., 
154 S.E. 311, 199 N.C. 343—Pore v. 
Geary, 131 S.E, 387, 191 N.C. 90. 
Tex.—Railway Express Agency v. 
Robinson, Civ.App., 162 S.W.2d 
984, error refused. 

W.Va.—Linville v. Chesapeake & O. 
Ry. Co., 177 S.E. 538, 115 W.Va. 
610. 

39 C.J. p 289 note 43. 

Natural and probable consequences 
A master is liable only for the 
natural and probable consequences 
of his negligence.—^Kemplin v. H. W. 
Golden & Son, 157 A. 872, 62 R.I. 
89. 

Manner of performlng duties 

An employer may not reasonably 
be held to foresee that his employee 
will perform his duties in such a 
manner as to bring injury to himself. 
—Gulf, C. & S. P. Ry. Co. v. Bell. 
Tex.Civ.App,, 101 S.W.2d 363, error 
dismissed. 

22. Kan.—Corpus Juris quoted in 
Allen V. Shell Petroleum Corpora¬ 
tion, 68 P.2d 661, 656, 146 Kan. 
67. 

Miss.—Russell v. Williams, 151 So. 
372, 168 Miss, 181, overruling sug- 
gestion of error 150 So. 528, 168 
Miss. 181. 

Mo.—Smith v. Southern Illinois & 
Missouri Bridge Co., 30 S.W.2d 
1077, 326 Mo. 109. 

Neb.—Corpus Juris quoted In Russo 
V. Swift & Co., 286 N.W. 291, 295, 
136 Neb. 406. 

N.C.—Smith v. Ritch, 144 S.E. 537, 
196 N.C. 72, 59 A.L.R. 1084. 

39 C.J. p 290 note 44. 

Xf an employer, on careful thought, 
would conclude that there is a like- 
lihood of injury to his employee, the 
failure so to conclude and take pre- 
j caution is a failure of his duty to 
I anticipate injury and constitutes neg¬ 
ligence.—Chiuchiolo v. New England 
Wholesale Tailors, 150 A. 540, 84 
1 n.H. 828. 


28. Mich.—Koetsier v, Gargili Co., 
217 N.W. 51, 241 Mich. 370. 

24. Ga.—Blair v. Pulton Bakery, 24 
S.E.2d 698, 68 Ga.App. 879—Con- 
nell V. Pisher Body Corporation, 
192 S.E. 484, 56 Ga.App, 203. 

Tenn.—^Nashville Bridge Co. v. Hud* 
gins, 137 S.W.2d 327, 23 Tenn.App. 
677. 

25. U.S.—Corpus Juris cited in Maty 
V. Graselli Chemical Co., C.C.A.N. 
J., 98 P.2d 877, 880—Corpus Juris 
quoted in Boal v. Electric Storage 
Battery Co., C.aA.Pa., 98 P.2d 815, 
819. 

Mass.—Watkins v. New York, N. H. 
& H. R. Co., 195 N.E. 888, 290 Mass. 
448. 

Mo.—^Punk V. Pulton Iron Works Co., 
277 S.W. 566, 311 Mo. 77—Walser 
V. Kuhlmann, App., 176 S.W.2d 658. 
N.C.—Collins V. Hyde County Land 
& Lumber Co., 141 S.E. 580, 195 
N.C. 849—Jefferson v. City of Ra- 
leigh, 140 S.E. 76, 194 N.C. 479. 

39 C.J. p 290 note 45. 

26. U.S.—Corpus Juris qnoted in 
Boal V. Electric Storage Battery 
Co., C.C.A.Pa., 98 F.2d 815, 819. 

39 C.J. p 2&0 note 46. 

Inezperienced or youthful servant 
Where a young, inexperienced em¬ 
ployee is injured while performing 
work, according to directions, by a 
method in itself dangerous, the mas¬ 
ter is chargeable with actual knowl- 
edge of the dangers to be apprehend- 
ed, and it is immaterial that the im¬ 
mediate cause of the injury was a 
wholly chance occurrenoe, 

Ky.—Capital Laundry Co. v. McRoy, 
227 S.W. 787, 190 Ky. 440. 

Mont.—Forquer v. North, 112 P. 439, 
42 Mont. 272. 

27. Okl.—Black Gold Petroleum Co. 
V. Webb, 99 P.2d 868, 186 Okl. 
584. 

28. ' Okl.—Black Gold Petroleum Co. 
V. Webb, supra. 
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A master is not liable for a loss or injury to a 
servant which is due to an act of God, that is, when 
it is occasioned exdusively by natural causes such 
as could not have been prevented by buman care 
and foresight,"^^ but if tbere is any contributing neg- 
ligence to cause the damage on the part of the em- 
ployer he will not be excused by reason of such 
causes.SO Thus^ although an injury resulted from 
an unusual or extraordinary storm or wind, the em- 
ployer is not relieved from liability when such a 
natural force Qould have been anticipated.31 How- 
ever, it has been held, where an employee is injured 
or dies as a resuit, of an unanticipated and unusual 
windstorm, that the employer is not liable there- 

for.32 ‘ . 

Opcration of rMroads-. A railroad is not liable 
for an injury to an employee resulting from pure 
accident^^^ or^from causes which could not have 
been reasonably ahticipated,^^ and a railroad is not 
liable where the injury to the servant is not the nat¬ 
ural and probable consequence of its negligence.^s 


Where, however, in the exercise of reasonable care 
it might have foreseen that some injury would re¬ 
suit from its act or omission, or might have an- 
ticipated consequences of a generally injurious na¬ 
ture, it will be liable for injuries resulting from 
such act or omissiones although the particular con¬ 
sequences might not have been anticipated.^^ 

§ 189. -Acts or Omissions of Third Per- 

sons 

Ordinarlly a master is not liable for injuries to -his 
servant caused by the acts or omissions of third persons 
over whom he has no control. 

A master is not, as a generaJ rule, liable for in¬ 
juries to his serviant caused by the acts or omissions 
of third persons over whom he has no control. 
This is true notwithstanding at the- time of the in¬ 
jury the employee was-acting in a manner provided 
for by the niles ,of the employer.s9 Thus ordinarily 
an employer is not liable for injury to an employee 


129. Ark.—Livingston ,Oil Corpora-! 
tion V. Granger, 295 S.W, 969, 174 
‘Ark. 1180. 

30. Cal.—Hodgers v. Central Pac, 
H.- Co', 8 P. S77, 67 Cal. 607. ■ 
111.—-Welfelt V. Illinois Cent. R. Co., 
149 Ill.App. 317. •' 

31- Mo.—Jones v. Kansas City, Ft. 
S. & M. R. Co., 77 S.W. 890, 178 
Mo. 528, 101 Am.S.R. 434. 

89 C.J. p 290 note 49. 

32. Ark.—Livingston Oil Corpora¬ 
tion V. Granger, 295 S.W. 969, 174 
Ark. 1180. 

33. Ark.—St. Lotiis-San Prancisco 
Ry. Co. V. Bryan, 112 S.W.2d 641, 
195 Ark. 350. ^ 

N.C.—Lloyd V. Railroad, 85 S.B. 10, 
168 N.C. 646. 

Tex.—Turnbovr v. Panhandle & S. 
F. Ry. Co., Civ.App., 127 -S.W.ad 
982,' error refused—Louisiana, Ry. 
& Nav. Co. of Texas v. Reynolds, 
Civ.App., 278 S.W. 964. 

S9 C.J. p -290 note 51. 

Methods of operation of railroads see 
infra'l' 261.'' ' 

Warnings and slgnals in operation of 
railroads see infra § 263. 

34. Ark,—Hayes v. Missouri Pac. 
.R. Co., '185 S.W.2d 780, 208 Ark. 
370—St. LouiSiSan Prancisco Ry. 

,Co. V. Bryan, 112 SLW.2d 641, 196 
Ark, 350i 

iQd.—Southern Ry. Co. v. Harpe, 68 
KE.2d 346, 223 Ind. 124. 

Tex.—Turnbow v. Panhandle & Sv 
F, Ry. Co., Civ.App., 127 S.W.2d 
982, error refused—Gulf, C. & S. 
F. Ry. Co. V. Bell, Civ.App., 101 S. 
W.3d 353, error refused. 

W.Va.—^Linville v. Chesapeake & ‘0. 


Ry. Co., 177 S.H.'538, 115 W.Va. 
610. 

39 C.J. p 291 note 52. 

Xjndsr Pederal Employers» 'Liability 
Act 

(1) A railroad is not required to 
anticipate and guard against un- 
expected and improbable dangers to 
employees.—^Morey v. Maine Cent. R. 
Co„ 142 A. 586, 127 Me. 190. 

<2) Events too remote to require 
reasonable prevision need not be an- 
ticipated. 

U.S.—Brady v. Southern Ry. Co., 64 
S.Ct. 232, 320 U.S. 476. 88 L.Ed. 
239. 

Utah.—Pauly v. MeCarthy, 166 P.2d 
501, 109 Utah 398, reversed on 
other grounds 67 S.Ct 962, 330 U. 
S. 802. 91 L.Ed, 1261. 

35. Ark.—Hayes v. Missouri Pac. R. 
Co., 186 S.W.2d 780, 208 Ark. 370. 

36. Ya.—Froman v. Chesapeake & O. 
Ry, Co., 138 S.E. $58, 148 Va. 148. 

39 C.J, p 291 note 53. 

; 37. Mass.—Watkins v. New York, 
N. H. & H. R. Co., 195 N.E. 888. 

, 290 Mass. 448. 

I Mo.—Kidd V. Chicago, R. I. & P. Ry. 
Co., 274 S.W. l.OTO, 310 Mo. 1, cer¬ 
tiorari denied CJhicago, R. I. & P. 
[ , Ry. Co. V. kidd, 46 S.Ct. 119, 269 
I U.S. 582, 70 L.Ed. 424. 

Va.—^Proman v. Chesapeake & O. Ry. 
'-C®., 138 S.E. 658, 148 Va. 148. 

89 C.J.'P'291 note 54, 

3a, kc.—Madden v. J. P. Mulligan 
CO;, 137 S.E. 311, 193 N.C. 438. 
Tex.-^orpus Juris quoted in Fort 
Worth. & .D. C. Ry. Co. v. Rowe, 
, 'CivApp., 69 S:W.2d 169, 171. 
Wyo.—Corpus Juris quoted in Gali- 
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cich V. Oregon Short Line R. Co., 
87 P.2d 27, 30, 54' Wyo. 123. 

39 C.J. p 291 note 56. 

Lefects in appllances or places for 
Work furnished by, or under con¬ 
trol of, third person see infra § 
210 . 

Leases and traffic arrangements be- 
tween railroads supra | 178. 

A master has no absolute duty to 
protect his feervants agalm^t the acta 
of third persons causing theni injury, 
—Madison v. Phillips Petroleum Co., 
C.CA.Tex., 88 P.2d 515, certiorari de-« 
nied 57 S.Ct. 946, 301 U.S. 703, 81 L, 
•Ed. 1358, 

injury sustained in master^s' vehicle 
A master has been held''- not to be 
: liable for injuries sustained by his 
servant wliile being transported in 
the master’s vehicle where the in¬ 
juries resulted from a third person’s 
negligence.—Charles Weaver & Co,-V. 
Harding, 180 So. 825, 182 Miss. 345. 
Terryboat 

Contractor was held not respon^ 
I sible for'condition, maintenance, op¬ 
eration, and navigation of ferryboat 
used to 'transport workmen to and 
from island although the boat was 
op'erated under agreement with con¬ 
tractor, where it was under exclusfve 
control of boatis captain, was not 
used exdusively for t5ransportation 
of workmen, and each workman paid 
his own transportatibn charges.— 
Kuhn V. P. J. Carlin Const. Co.,' 8 
N.E,2d 300, 274 N.Y. 118, reargu- 
ment and remittitur amended 14 N. 
E.2d 204,-277 N.Y. 651. 

33. Kan.—Drake v. Topeka R. Co., 
153 P. 539, 96 Kan. 727, L.RA 
1916E 333. 

39 C.J. p 292 note 69, 
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caused by trespassers^^J or by thieves or robbers."^^ 
Similarly an employer usually has no duty to pro- 
tect his employee from mob violence or assault by 
strikers^2 or by hoboes/3 ^nd ordinarily the employ¬ 
er is not liable to his employee for injury from such 
sources even where the injury inflicted on the em¬ 
ployee by the hoboes or strikers was with the con- 
nivance of his fellow employees, in the absence of 
noticc on the part of the employer of the hostility 
of siich fellow employees.44 

A master is liable to his servant for injuries sus- 
tained by the latter where the master’s negligence 
contributed to the injury, even though there was 
concurring negligence on the part of a third per- 
son,^5 where the injury would not have occurred 
but for the master’s negligence.^® The concurrent 
or succeeding negligence of a third person which 
does not break the sequence of events is not an inde- 
peiident intervening cause and does not relieve the 
master of liability for the original wrongdoing al- 
though in the absence of such concurrent or suc¬ 
ceeding negligence the accident would not have oc¬ 
curred and the servant would not have sustained 
the injury.^7 Hbwever, where the flow of events 
set in motion by the alleged negligent act of the em¬ 
ployer is broken by aiiy new or independent act on 
the part of a third person resulting in injury to an 
employee, the employer is not liable there for. 

’ Where an employee is injured by the negligence 
of a third person for whom he' is performing Serv¬ 
ices at the instance of his employer and within the 


scope of his employment, the master is not relieved 
from liability for injuries so received;^® and this 
is particularly so when such an employee has been 
assigned, without warning of danger, to assist a 
third person in work of a hazardous nature.®^ Or¬ 
dinarily a servant may not delegate his duties to a 
substituted servant so as to make the master lia¬ 
ble for the acts of such substituted servant result¬ 
ing in injury tq another servant.®^ 

§ 190. - Acts or Omissioris of Persons 

Compulsorily Employed 

A master has been held not llafale to his servant for 
injury to the iatter caused by on© compulsoriiy employed 
by the master, but there is also authority to the con- 
trary. 

There is a conflict of authority as to whether a 
master is responsible to his servants for the acts of 
one compulsorily employed under statutes which 
have been enacted in some jurisdictions to secure 
the safety of workmen in certain hazardous indus- 
tries, particularly mining, requiring that a master 
employ licensed foremen or superintendents.®^ Ac- 
cording to one view, a statutory mine forcman is to 
be regarded as a fellow servant of the miners, and 
the mine owner may defend on that ground in an 
action brought against him for an injury received 
through the negligence of the foreman.®^ On the 
other hand, a compulsory mine foreman has been 
regarded as a vice principal®^ for whose negligence 
the mine owner is liable regardless of the good faith 
of the foreman®® or his willful faiiure to perform 


40. Ga.—^Ficken v. Southern Cotton 
Oil Co., 161 S.E. 688, 40 Ga.App. 
841. 

K.a—Ward v. Southern Ry.-Co., 174 
S.E. 443, 206 N.C. 630. 

Under the Federal Employers’ Iiia- 
bility Act an employer has been 
held not negligent In failing to fore- 
see or anticipate a trespass on its 
right of way by third persons caus- 
img an injury to an employee, where 
the act of the trespassing third per¬ 
son was the direct, proximate cause 
of the injury to the employee.—Paris 
«& G. N. Ry. Co. V. Stafford, Tex.Civ. 
App., 63 S.W.2d 1019. 

41. N.C.—^Ward V. Southern Ry. Co., 
174 S.E. 443, 206 N.C. 630. 

Okl.—^McMillln v. Barton-Robison 
Convoy Co., 78 P.2d 789, 182 Okl. 
553. ,i 

42. Kah.—^Weigand v. Chicago,’ R. I. 
& P. Ry. Co., 249 P. 615, 121 Kan. 
610. 

Ky.—^Lewis v. Taylor Coal Co., 66 
S.W. 1044, 112 Ky. 845, 23 Ky.L. 
2218, 57 A.L.R. 447. 

Tex.—Dell v; Lancaster, Civ.App., 
286 S.W. 6851 ■ 

39 C.J. p 291 note 56 Eh]. 


Contract to protect against strikers 
sef- infra § 196. 

43. Kan.—^Weigand v. Chicago, R. I. 
& P. Pvy. Co., 249 P. 615, 121 Kan. 
610. 

44. Kan,—Weigand v. Chicago, R. I. 
& P. Ry. Co., supra. 

45. Miss.—Gulf Refining Co. v. Fer- 
rell, 147 So. 476, 165 Miss. 296. 

Tex.rr-Fort Worth & D. C. Ry. Co. v. 
Rowe, Civ.App., 69 S.W.2d 169. 

4G. Mo.—Johnson v. Waverly Brick 
& Coal Co., 205 S.W, 615. 276 Mo. 
42. 

39 C.J. p 288 note $9. 

47. Utah.—Ehalt v. McCarthy, 138 
P.2d 639, 104 Utah 110. 

XzLfant employee 

The negligent subjection to traflSc 
hazards of Infant employee unable 
to take care of himself is not ex- 
cused or chain of causation broken 
by negligent injury of infant by mo- 
torist.—Stucker v. American Stores 
Corporation, 171 A. 230, 6 W.W.Harr. 
[Del., 694. 


48. Tex.—^Fort Worth & D. C. Ry. 
Co. V. Rowe, Civ.App., 69 S.W.2d 
169. 

49. Ky.—^Evansville R. Co. v. Digon, 
189 S.W. 898, 172 Ky. 631. 

50. Ind.—Naylor v. Holland-St. LfOu- 
is Sugar Co., 130 N.E. 152, 75 Ind. 
App. 132. 

Okl.—New r. • McMillan, 191 P. 160, 
79 Okl. 70. 

51. ICy.—Auto Livery Co. v. Stone, 
36 S.W.2d 349, 237 Ky. 686. 

52. Mass.—Pitzgerald v. Whiddcn, 
118 N.E. 183, 229 Mass. 41. 

39 C.J. p 292 note 63. 

53. U.S.—Holly V. McDowell Coal & 
Coke Co., W.Va., 203 P. 668, 122 
C.C.A. 64. 

39 C.J. p 292 note 64, ^ ^ 

54. Ind.—^Antioch Coal Co. v. Rock- 
ery, 82 N.E. 76, 169 Ind. 247. 

39 C.J. p 292 note 65. 

55. 111.—^Kemp v, Southern Coal & 
Mining Co., 197 Ill.App. 17—Uever- 
ich V. Danville Collieries Co., 193 

, IlLApp. 627. 
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his statutory du'ties,^6 although in the performance 
of duties not imposed on him by statute the foreman 
is held not a vice principal, but is regarded as a 
£crv:ln^• of the operator and a fellow servant of the 

mincrs.s^ 

In a jurisdiction in which the rule that the mine 
foreman is a fellow servant has bcen recognized, 
the view has also been taken that the foreman is a 
state ofHcial over whose acts the fnine owner has 
no control and for which he is not liabIe,5S and it 
has also been held that he is not such a servant of 
the mine owner as to be within the contemplation 
of an employers^ liabilky act.®^ The master has 
been held not liable for the negligence of a mine 
foreman on the theory that the relation of master 
and servant does not exist as between the foreman 
and the owner,and the situation has been held 
analogous to that existing where a vessel is in the 
hands of a compulsory pilot.^^ 

Nevertheless a mine owner may be liable for the 
negligence of the mine foreman, regardless of his 
legal status, when, with knowledge of improper 
conditions, the owner allows them to persist.®^ 
He may also be liable when there has not been full 
compliance with the statute compelling the employ- 
ment of a qualified mine foreman^s or when the 
foreman is engaged in the performance of duties 


outside those prescribed by statute.®"^ In any case 
the compulsory employment of a mine foreman does 
not relieve the mine owner of responsibility for 
nondelegable master^s duties. 

Under a statute making it unlawful for anyone 
to act in certain capacities in mines, including a 
fire boss, without having obtained a certificate of 
competency, an employer seleoting a fire boss who 
holds such certificate has been held not liable for 
injuries to an employee where the charge is the 
general incompetency of the fire boss not connected 
with his particular acts with relation to the injury 
of the employee.^® 

A statutory provision imposing liability on the 
mine owner for negligence of the foreman has 
been held invalid,®'^ but there is also authority sus- 
taining the validity of a like statute.®S 

§ 191. - Violation o£ Statutes 

Ordinarily a master^s violation of a statute Intend- 
ed to protect the life, Health, and safety of employees 
constitutos actronabie negligence, but such negligence 
must be shown to be the proximate cause of the injury 
to the servant. 

Ordinarily the violation by a master of a statute 
intended to protect the life, health, and safety of 
employees constitutes actionable negligence.^^ It 


60. 111.—^Donk Bros. Coal & Coke 
Co. V. Lucas, 80 N.E. 560, 226 111. 
23. 

39 C.J. p 292 note 67. 

57. 111.—Daly v. New Staunton Coal 
Co., 117 N.E. 413, 280 111. 175. 

68. XJ.S.—Philadelphia «& Reading 
Coal & Iron Co. v. Kever, C.C.A. 
Pa., 4 F.2d 631. 

39 C.J. p 292 note 70. 

69. Pa.—RaiEerty v. National Min. 
Co., 82 A. 1089, 234 Pa. 66. 

39 C,J. p 293 note 71. 

eo. Tenn.—Tennesseie Coal, Iron & 
R. Co. V. Hooper, 176 S.W. 1146, 
131 Tenn. 611. 

39 C.J. p 293 note 72. 

61. Tenn.—Sale Creek Coal & Coke 
Co. V. Priddy, 96 S.W. 610, 117 
Tenn. 168, 10 Ann.Cas. 746, 

39 C.J. p 293 note 73. 

Liability for collision due to fault 
of compulsory pilot see Collision 
§ 161 d. 

62. Pa.—^Dempsey v. Buck Run Coal 
Co., 76 A. 745, 227 Pa, 571. 

39 C.J. p 293 note 74. 

63- U.S.—Holly v. McDowell Coal & 
Coke Co., W.Va., 203 P. 668, 122 
O.C.A, 64. 

39 C.J. p 293 note 76. 

64- lowa.—Poli v. Numa Block Coal 
Co., 127 N.W. 1105, 149 lowa 104, 
83 L.R.A.,N.S., 646. 

39 C.J. p 293 note 76. 


65. Pa.—^Whittaker v. Valley Camp 
Coal Co., 103 A. 694, 260 Pa. 209. 

39 C.J. p 293 note 77. 

68. Okl.—Adamson v. Allende, 38 P. 

2d 917, 170 Okl. 154. 

67. Pa.—^Dempsey v. Buck Run Coal 
Co.. 76 A, 745, 227 Pa. 571—Durkin 
V. Kingston Coal Co., 83 A. 237, 
171 Pa. 193, 50 Am.S.R. 801, 29 L.R. 
A. 808. 

63. U.S.—Ducktown Sulphur, Cop- 
per & Iron Co. v. Galloway, C.CA.. 
Tenn., 262 P. 669. 

39 C.J. p 294 note 79. 

ej. Mo,—Soukop V. Employers' Lia¬ 
bility Assur. Corporation, Limited, 
of London, England, 108 S.W.2d 86, 
341 Mo. 614, 112 A.L.R. 149— 

Dodd v. Independence Stove & Pur- 
nace Co., 61 S.W.2d 114, 330 Mo. 
662. 

N.T.—Stem v. Great Island Corpo¬ 
ration, 293 N.Y.S. 608, 250 App. 
Div. 115. 

39 C.J. p 294 note 81. 

Duties uot implied 

Statutory duties of an employer to 
protect his employees do not arise 
by implication but must be imposed 
by express legrislative authority and 
must be clearly set forth.—Prattico 
V, Hudson Coal Co., 32 A.2d 733, 347 
Pa. 490. 

Negligence as matter of law 

(1) In general.—Teller v. Prospect 

Aon 


Heights Hospital, 21 N;B.2d 604, 280 
N.Y. 456. 

(2) Where statute provided that 
drivers of trufcks should come to 
complete stop and look for approach- 
ing trains before Crossing railroad 
tracks, and trucking concern specifle- 
ally instructed truck driver to obey 
ali traffic laws, and truck driver 
made no attempt to stop at grade 
Crossing where collision with train 
occurred, truck driver was negligent 
as a matter of law.—Cohen v. 
Schaetzel, 103 P.2d 1060, 106 Colo. 
266. 

Negligence Is implied from the 
failure of an employer to comply 
with the requirements of such statu- 
tory enactments.—Pord v. New York, 
N. H. & H. R. Co., C.C.A.N.Y., 54 P. 
2d 342, certiorari denied 52 S.Ct. 405, 
285 U.S. 649, 76 L.Ed, 939. 

Sffect of general negligence 

Under a workmen’s occupational 
disease act the word ''negligence” 

: has been held not to mean general 
or ordinary negligence, in view of a 
' proviso that an employer’s violation 
of a statute intended for an em- 
ployee’s health or violation of rules 
of a commission pursuant to a 
health and safety act should consti- 
j tute negligence within the meaning 
1 of the provision, so that the failure 
j of the legislature to enact a stat- 
* ute for the protection of the health 
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has been held that the failure of an employer to 
comply wkh such a statute constitutes negligence 
per se^o when one of the protected class is injured 
from a cause against which the statute is designed 
to protect him.7i While a violation of the statutes 
usually is a sufficient showing of negligence, the 
negligence must be shown to be the proximate cause 

of the injury.72 

While a statute relating to the health and safety 
of employees which is regulatory and penal has 
been held not to indicate a legislative intent to make 
an employer absolutely liable to his employees for 
injuries caused by the employer’s failure to comply 
with the requirements thereofjs it has also been 
held that, although an act does not, in so many 
words, authorize the bringing of a civil action for 
damages because of its violation, the violation of 
the duties thereby imposed on employers constitutes 
negligence*^^ without regard to the applicability or 
nonapplicability of the penal clause of such a stat¬ 
ute.The faot that a penalty is attached for a vi¬ 


olation of a statute, or that a violation is made a 
crime, has been held not to preclude a person in¬ 
jured by reason of the violation from bringing an 
action to recover damages for injuries which he’ 
sustained76 unless the penalty imposed is given to 
the person injuredJ^ 

§ 192. -Willful Injury 

Where a servant !s injured by reason of the willful 
negligence of the master, the latter is liable therefor. 

Where a servant is injured by reason of the will¬ 
ful negligence of the master, the latter is liable 
thereforJ^ A direct intent is not necessary to es- 
tablish willfulness,79 but a mere failure to use or- 
dinary care will not constitute willful or wanton 
negligence.so Where a statute gives a right of ac¬ 
tion to an employee for a willful violation thereof^^ 
it is sufficient to show any conscious acts or omis- 
sion, irrespective of evil intent,^2 provided the aot 
or ornis sion charged to be willful is an act or omis- 
sion prohibited by the statute.SS The omission 


of employees since the adoption of 
the workmen’s occupational diseases 
act and failure of the commission to 
promulgate rules for the protection 
of the health of employees pursuant 
to a health and safety act, precluded 
the employee from recovering dam¬ 
ages for injury to health suffered as 
a resuit of the employer’s general 
negligence.—Grutzius v. Armour & 
Co. of Delaware, 38 N.E.2d 773, 312 
ni.App. 366. 

70. U.S.—Cropper v. Titanium Plg- 
ment Co., C.C.A.Mo., 47 P.2d 1038, 
78 A.L.R. 737. 

La.—Lemee v. Texas & P. R. Co., 75 
So. 676, 141 La. 769. 

39 C.J. p 294 note 81 [a]. 

Pecleral Employers» Eiahillty Act 

(1) It has been held that the vio¬ 
lation of a state statute imposing a 
duty on an employer for the bene¬ 
fit of its employees is actionable 
negligence even though the employ¬ 
er is subject to the provisions of 
the Pederal Employers' Liability Act. 
—Luton Mining Co. v. Louisville «& 
N. R. Co., 123 S.W.2d 1055, 276 Ky. 
321. 

(2) However, it has also been held 
that, in a suit brought under the 
Pederal Employers’ Liability Act, the 
violation of a state statute or of a 
town or City ordinance does not con¬ 
stitute negligence per se on the part 
of an employer.—Moore v. Southern 
Ry. Co., 161 S.E. 5'25, 163 S.C. 342, 
reversed on other grounds Southern 
Ry, Co. V. Moore, 62 S.Ct. 38, 284 
XJ.S. 581, 76 L.Ed. 603. 

71 . N.r.—Stern v. Great Island Cor¬ 
poration, 293 N.T.S. 608. 250 App. 
Div. 115. 

39 C.J. p 296 note 92. 


ConstructioxL of statute 
A statute designed to protect a 
particular class of servants against 
a particular class of injuries should 
be reasonably construed vrith refer- 
ence to its apparent purpose and to 
those considerations which address 
themselves to the plain and observ¬ 
ant minds of those persons whose 
conduct is to be governed by it.— 
Lockhart v. Hoffmtan, 90 N.B. 943, 
197 N.Y. 331—39 C.J. p 296 note 91. 

72. U.S.—Sherry v. Baltimore & O. 
R. Co., C.C.A.Ohio, 30 P.2d 487, 
certiorari denied 60 S.Ct. 16, 280 
U.S. 555, 74 L.Ed. 611. 

Kan.—Griffith v. Atchison, T. & S. P. 

Ry. Co., 295 P. 687, 132 Kan. 282. 
Miss.—Meridian Laundry Co. v. 

James, 195 So. 689, 190 Miss. 119. 
Neb.—Smith v. Morton Motor Co., 
16 N.W.2d 843, 145 Neb. 396. 

39 C.J. p 294 note 82. 

TTncler state employers» liability 
aot, proximate cause of an injury is 
not meant the last act of cause or 
nearest act to the injury, but such 
act of commission or omission violat- 
ing or failing to comply with provi¬ 
sions of the act as actually aided in 
producing the injury as a direct and 
existing cause, and it need not be 
the sole cause, but it must be a con- 
curring cause such as might reason¬ 
ably have been contemplated as in- 
volving the resuit under the attend- 
ing circumstances.—Ludwig v. Zidell, 
118 P.2d 1073, 167 Or. 488. 
Occupational disease 
U.S.—Rowe V. Gatke Corporation, C. 
C.A.Ind., 126 P.2d 61, petition dis- 
missed Gatke Corporation v. Rowe, 
63 S.Ct. 81, 317 U.S. 702, 87 L.Ed. 
l 561. 


73. N.H.—Pasekis v. J. J. Newbury 
Co., 44 A.2d 817, 93 N.H. 438. 

74. Cal.—Cragg v. Los Angeles 
Trust Co., 98 P. 1063, 154 Cal. 663, 
16 Ann.Cas. 1061. 

39 C.J. p 295 note 83. 

75. Or.—Pitzgerald v. Oregon- 
Washington R. & Nav. Co., IG P.2d 
27, 141 Or. 1. 

78. Mont.—Maronen v. Anaconda 
Copper Min. Co,, 136 P. 968, 43 
Mont. 249. 

39 C.J. p 295 note 84. 

77. Wis.—Klatt v. N. C. Poster 
Lumber Co., 73 N.W. 563, 97 Vv^ia. 
641. 

78. Ky.—Louisville & N. R. Co. v. 
Potts, 17 S.W. 185, 92 Ky. 30, 13 
Ky.L. 344. 

39 C.J. p 296 note 95. 

Contributory negligence of servant 
as defense see infra § 424. t 
Willful act of fellow servant see in¬ 
fra § 325. 

79. U.S.—Shumacher v. St. Louis 

S. P. R. Co., CC.Ark., 39 P. 174, 
reversed on other grounds 14 S.Ct. 
479, 152 U.S. 77, 38 L.Ed. 361. 

80. Ala.—Adams v. Southern R. Co., 
51 So. 987, 166 Ala. 449. 

S.C.—Bouchillon v. Charloston & \V. 
j R. Co., 72 S.E. 634, 90 S.C. 42, Ann. 
Cas.l913D 1. 

81. 111.—Labanoski v. Hoyt Metal 
! Co.. 126 N.E. 548, 292 111. 218. 

I 39 C.J. p 296 note 90. 

82. Kan.—Le Roy v. Missouri, R. 
& T. R. Co.. 138 P. 646, 91 Kan. 

I 548, 552. 

39 C.J. p 296 note 1. 

83. 111,—Hughes V. Eldorado Coal & 
I Mining Co., 107 Ill.App. 259. 
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must be more than a mere inadvertence or a fail- 
iire to use ordinary care,^^ but if it is a conscioiis 
.omission the good faith of the employer with re- 
spedt to the observance of the statutory require- 
ments is immateriales 

In some States, in order to authorize a verdict in 
a suit against a railro^d cornpany for the dcath of 
an employee, it is necessary to show that the life 
o£ the deceased was lost by the'willful neglect of de¬ 
fendant or his agents or servants.es However, it 
has been held that the maintenance by a railroad 
of a bridge over its tracks at such a height that a 
bVakeman cannot perform his duties with' reason- 
able safety constitutes willful negligence.e? 

§ 193. Injury in Unlawful Act or Employ- 
nient 

A master is not liable to a servant for an injury re- 
ceived by the latter in the voluntary performance of an 
unlawful act. 

Where a servant is injured in the voluntary per¬ 
formance of an unlawful act, he cannot recover 
therefor as against his master,es as, for example, 
where the act is a violation of a statute intended 
for the protection of both the employee and the 
public.es The fact that the act in which the em¬ 
ployee was injured was unlawful on the part of his 


employer'does not give him a right to recover as 
against the employer where the unlawful character 
of the act did not contribute to his injury.^0 

§ 194. - Minors Employed in Violation of 

Statutory Prohibition or Regulation 

a. In general 

b. Right or cause of.action 

c. Defenses 

a. In General 

With respect to the liabillty of an employer to a 
minor employee injured in the course of his employment, 
a child labor statute shouid be liberally construed. 

With rdspect to the liability of an employer for 
injury to a minor employee, child labor statutes 
shouid be liberally construed^l to accomplish their 
objects,^^ a^nd the law shouid be rendered intelligi- 
ble and absurdities avoided.^^ The words used 
shouid be given their ordinary and usual meaning.^4 
In accordance with these rules and those relating 
to the construction of statutes generally, numerous 
statutory provisions have been construed and ap- 
plied to determine what constitutes an employment 
of a minor in violation of law,®5 such as what con¬ 
stitutes dangerous, hazardous, extraliazardous, or 
especiaily hazardous work or employment,as well 


64. 111.—Odln Coal Co. v. Donman, 

57 N.E. 192, 185 111. 413, 76 Am. 
S.R. 45~-Girard Coal Co. v. Wig- 
gins, 52 111.App. 69. 

85. 111.—Karkowski v. La Salle 
County Carbon Coal Co., 93 N.E. 
780, 24S 111. 195. 

39 C.jr. p 296 note 4. 

88. Ky.—Armstrong v. Pennsylvania 
Co., 12 Ky.Op. 273. 

39 C.J. p 296 note 5. 

87. Ky.—Cincinnati, IST. O. & T. P. 
R, Co. V. Sampson, 30 S.W. 12, 97 
Ky. 65, 16 Ky.L. 819. 

39 C.J. p 296 note 6. 

88. Miss.—Corptib Juris cited iu 
Downing v. City of Jackson, 24 So. 
2d 661, 664, 190 Miss. 464. 

39 C.J. p 296 note 7. 

89. N.C.—Lloyd V. ISTorth Car*olina 
R. Co.. 66 S.R 604, 151 IST-C. 536, 
45 Lr.R.A.,?r.S., 378. 

39 C.J. p 297 note 8. 

DO. Wis.—Waszkiewicz v. Milwau- 
kee Electric R. «S: Light Co., 133 
KW, 696, 147 Wis. 422. 

39 C.J. p 297 note 9. 

©1- XJ.S.—Perry v. Western Union 
Telegraph Co., C.C.A-Tenn., 27 P. 
2d 197. 

Pia.—J. Ray Arnold Lumber Cor¬ 
poration of Olustee v. Richardson, 
141 So. 133, 105 Pia. 204. 

Construction, of cliild labor statutes 
generally see Infants § 12. 


93. XJ.S.—^Perry v. Western Union 

Telegraph Co., C.C.A.Tenn., 27 P.2d 

197. 

Fnrpose of statutes 

(1) The purpose of statute making 
it unlawful to require fernale infant 
employee to remain standing con- 
stantly is to protect health of fernale 
infants.—Hooven & Alllson Co. v. 
Cox* Adm’r, 104 S.W.2d 969, 268 Ky. 
266. 

(2) It has been held that a statute 
prohibiting the employment of chil- 
dren between specified ages in cer- 
tain cases, and requiring employment 
certificates of children between oth- 
er ages, is not enacted solely to pro- 
cure the education of children, but 
also to prevent children from work- 
ing where they are mentally and 
physically incapable of doing the 
work rcQuired.—^Buifum v. P. W. 
Woolworth Co., 273 S.W. 176, 221 
Mo.App, 345. 

(3> The purpose of a statute pro- 
hibiting the employment of minors 
under a given age in manufacturing 
plants is to protect children in prern- 
ises where there is povver-operated 
machinery.—Langston v. Degelia, 
Tex.Civ.App., 186 S.W.2d 738. 

(4) Other purposes.—^Kilgore v. 
Hudson, 4 So.2d 855. 148 Pia. 589. 

S3« Tenn.—^Roberts v. CaMU Porge 
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& Poundry Co.riS4 S.W.2d 29,’181 
Tenn. 688. 

94. Miss.—Graham v. Goodwin, 166 
So. 513, 170 Miss. 896. 

95. 111.—Gill V. Boston Store of Chi- 
cago, 168 N.E. 895, 337 111. 70. 

Lra. —^Picou V. J. B. Luke’s Sons, 16 
So.2d 466, 204 La. 881. 

Miss.—G-ulf & S. I. R. Co. v. Sulli- 
van, 119 So. 501, 155 Miss. 1, 62 
A.L.R. 191. 

N.T.—^Warney v. Board of Education 
of School Dist. No. 5 of Town of 
Irondequoit, 49 N.E.2d 466, 290 N. 
T. 329. 

Pa.—Cutillo V. Kern, 19 Pa.Dist. & 
Co. 274, 47 York Leg.Rec. 137. 
Tex.—Associated Indemnity Corpo¬ 
ration V. Wilson, Civ.App., 21 S.W. 
2d 314, error refused. 

Wis.—Jeffery v. Kewaunee, G. B. 

W. Ry. Co., 207 N.W. 283, 189 Wis. 
207. 

39 C.J. p 298 note 27 Cb]-[ej, Eg3- 
Ci3. 

90> Cal.—Shannon v. Pleishhacker, 
2 P.2d 835, 116 Cal.App. 258. 
Mich—Meloche v. Flowers, Inc., 265 
N.W. 309, 274 Mich. 385. 

S.r>.—Koenekamp v. Picasso, 249 N. 

W. 749, 61 S.r>. 456. 

, W.Va.—Eammacfc v. Hope Natural 
Gaa Co., 140 S.B. 1, 104 W.Va. 344. 
39 GJ. p 298 noto 27 ff] (2). 

The facis of a part^ular case coxu> 
trol as to whether a minor's eu.pioiv- 
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as what constitutes a violatioh 6f 'a statute forbid- 
ding the employment of a minor in certain places, 
or forbidding" the employment of a minor to oper¬ 
ate or assist in operating'certain machiriery.®^ Un¬ 
der some statutory provisions, minors of a certain 
age group may,*subject to ' certain conditions, be 
lawfully employed in oct:upations ‘or establishments 
not forbidden as hazardous,®® but statutory pro- 
hibitions or regulations concerning the employment 
of chiidren of one age group in specified occupa- 
tions or places have no application to chiidren of 
another age group> 

The question whether a child lahor statute re- 
peals an earlier one depends on whether the later 
act, akhough it contains no words to that effect, 
must, in the principies of law, as well as in reason 
and common sense, operate to repeal the former,^ 
and a repeal of such statute is implied where the 
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later statute covers the whole of the field covered 
by the earlier statute.^ 

b. Eight or Canse of Aetion 

Ordinarii/, an empIoyer's violation of a child labor 
statute gives rise to a right or cause of action for an/ 
injury of which it is the proximate cause in favor of a 
plaintiff for whose benefit the statute was enacted, al- 
though the statute provides no special remedy. 

By statute in many jurisdictions, the employment 
of chiidren of less than specified ages is either en- 
tirely prohibited or prohibited with respect to par- 
ticular unsuitable or hazardous employments, or is 
made the subject of specific regulations, and, in ac- 
cordance with the general rules by which a finding 
of negligence may be predicated on a violation of a 
duty imposed by statute, the violation of such a 
statute by a mastcr ordinarily is negligence per se,^ 
or prima facie evidence of negligence,5 giving rise 
to a right or cause of action,® for any injury of 
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ment is extrahazardous In violation 
of law.—Kowalczyk v. Swift & Co., 
160 N.E. 5S8, 329 111. 308. 

Test of “occupatiou especiaUy haz- 
ardous to Ufe aad limb” 
Question whether' child is em¬ 
ployed in "occupation especially haz¬ 
ardous to life and limh” depends on 
whether employment considering" In- 
evitable straln on child renders occu- 
pation dangerous.—Employers’ Csls- 
ualty Co. V. Underwood, 286 P. 7, 
142 Okl. 208. 

An employment is dangerons with- 
in a statute prohibiting the employ¬ 
ment of chiidren under a given age 
in certain employments whenever 
there is reasonahle cause to antici¬ 
pate injury to a person engaged in 
it, \vhether the rlsk comes from the 
inherent character of the work, or 
whether it comes from the manner 
in which the work is done.—Harvey 

V. Euff, 204 N.W. 634, 164 Minn. 21. 

97. Miss.—Graham v. Goodwin, 156 
So. 513, 170 Miss. 896. 

Tex.—Associated Indemnity Corpo¬ 
ration V. WHson, Civ.App., 21 S.W, 
2d 314, error refus-ed. 

W. Va.—^\^^aldron v. Eeevale Collier- 
ies, 33 S.E.2d 227, 127 W.Va. 443 

Wis.—Jeifery v. Kewaunee, G. B. & 
W. Ry. Co., 207 N.W. 283, 189 Wis. 

207. 

98. Okl.—^Employers’ Casualty Co. 
V. Underwood, 286 P. 7. 142 Okl. 

208. 

Pa—^Williams v. Rheas, Inc., 99 Pa. 
Super. 438. 

39 C.J. p 298 note 27 [f] (1), (3). 

99. Pa.—Mitchell v. Mione Mfg. Co., 
171 A. 114, 112 Pa.Super. 394. 

l. Ira—^Picou V. J. B. Luke's Sons, 
16 So.2d 466, 204 La 881. 

Minn.—Daily v. Ward, 26 N.W.2d 
217, 223 Minn. 265. 


Tex.—Woodard v. Wilkinson, Civ. 
App., 173 S.W.2d 222. 

2. Pa.—Devine v. John Lang Paper 
Co., 162 A. 206, 307 Pa. 566. 

3. Pa.—Devine v. John Lang Paper 
Co., teupra—^Williams v. Rheas, 
Inc., 99 PaSuper. 438. 

4. Ga,—Carruthers v. City of Haw- 
kinsville, 156 S.E. 634, 42 GaApp. 
476. 

Ky.—Chesapeake & O. Ry. Co. v. 
Stapleton's Guardian, 3 S.W.2d 209, 
223 Ky. 154, reversed on other 
grounds Chesapeake & O. R. Co. v. 
Stapleton, 49 S.Ct. 442, 279 U.S. 
587, 73 L.Ed. 861. 

Mich.—Besonen v. Campbell, 220 N. 
W. 301, 243 Mich. 209—Sundstrom 
V. Pruit Growers* Package Co,, 219 
N.W. 617, 242 Mich. 442, 243 Mich. 
66 . 

Miss.—Hartwell Handle Co. v. Jack, 
116 So. 586, 149 Miss. 465. 

Mo.—American Veterinary Labora¬ 
tories V. Giidden Co., 59 S.W.2d 63, 
227 Mo.App. 799—Buifum v. P. W. 
Woolworth Co., 273 S.W. 176, 221 
Mo.App. 345. 

N.Y.—Murphy v. Elmwood Country 
Club, 50 N.Y.S.2d 331. 

Tenn.—Corpus Juris cited in Ballow 
V. Postal Tei. Co., 12 Tenn.App. 
348, 350. 

Tex.—Langston v. Degelia, Civ.App., 
1S6 S.W.2d 738. 

Va.—Ocean Accident & Guarantee 
Corporation, Limited, of London, 
England v. Washington Brick & 
Terra Cotta Co., 139 S.E. 513, 148 
Va. 829. 

39 C.J. p 297 note 14. 

Degree of care requlred of master 
toward minor servants generally 
see supra § 185. 

Any violation of statutory provi- 
sions prohibiting- or regulating the 
employment of-minors has been held 
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to constitute negli-gence per se.— 
Mitchell V. Mione Mfg. Co., 171 A. 
114, 112 Pa.Super. 394. 

Negligence as matter of law 
111.—Gill V. Boston Store of Chicago, 
168 N.E. 895, 337 ID. 70. 

39 C.J. p 2D7 note 14 [g]. 

An employer^s failure to apply foar 
a deteimination as to whether an 
occupation is dangerous to chiidren 
within a statute is not negligence 
where the statute does not require 
any such action on the part of the 
employer.—Haynesworth v. Hali 
Const. Co., 163 S.E. 273, 44 Ga.App. 
807. 

5. Minn.—^Pitzgerald v. Interna¬ 
tional Plax Twine Co., 116 N.W. 

475, 104 Minn. 138. 

39 C.J. p 298 note 15. 

Admissibility of evidence of viola- 

tions of statutes generally see 
infra § 508. 

Subsequent irepeal of statute 

The violation of a child labor stat¬ 
ute subsequently repealed has heen 
held not to be prima facie evidence 
of negligence on the part of an em¬ 
ployer.—Galveston, H. & H. R. Co. v. 
Anderson, Tex.Civ.App., 229 S.W. 998, 
error refused. 

6. Ga.—Carruthers v. City of Hawk- 
insville, 156 S.E. 634, 42 Ga.App. 

476. 

Mich.—Sundstrom v. Pruit Growers* 
Package Co., 219 N.W. 617, 242 
Mich. 442. 

N.J.—Zisko V. Travelers Ins. Co., 
189 A. 389, 117 N.J.Law 366—Ter- 
lingo V. Belz-Parr, 147 A. 480, 106 
N.J.Law 221. 

Pa.—King v. Darlington Brick & 
Mining Co., 131 A. 241, 284 Pa. 277. 
Tenn.—^Highland Coal & Lumber Co. 

V. Cravens, 8 Tenn.App. 419. 

Va.—Ocean Accident & Guarantee 
Corporation, Limited, of London, 
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which it is the proximate cause,*^ in favor of a 
plaintiff for whose benefit the statute was enacted,^ 
although the statute provides no special remedy.^ 
Thus, although the violation of a statute may be 
made a crime, and the statute is merely penal, con- 
taining no provisions for a civil action, neverthe- 
less the employer may be liable in a civil action for 
injuries to the minor wrongfully employed.^O How- 
ever, a statute imposing a penalty to be recovered by 
the party injured in satisfaction for the injury may 
be so worded as to be exclusive of other remedies.^^ 
The rule has been applied to numerous statutes pro- 
hibiting or regulating the employment of minars,^^ 


such as statutes prohibiting or regulating the em¬ 
ployment of minors under specified ages, ^ 3 the em¬ 
ployment of minors in specified occupations or 
places,the employment of minors for more than 
a specified number of hours,i5 and the employment 
of minors without an employment certificate.i® 

Although the violation of such a statute may be 
held to be negligence per se, there must be a causal 
relation between the act and the injury to render 
the master liable.i^ Where a minor sustains in¬ 
juries in the course of his duty, the unlawful em¬ 
ployment may be regarded as in itself the proximate 
cause of injury,IS unless other negligence inter- 


England, v. Washington Brick & 
Terra Cotta Co., 139 S.E. 513, 148 
Va. 829. 

39 C.J. p 298 notes 19, 27. 

Trespass 

(1) A minor employed in violation 
of a child labor statute may main- 
tain an action of trespass for per- 
sonal injuries received during- the 
course of his employment.—^Williams 
V. Rheas, Inc., 99 Pa.Super. 438. 

(2) Where employment of minor 
is lawful, but minor is injured while 
directed, or permitted, to perform 
Work in violation of a child labor 
act, minor may recover damages in 
trespass.—Mitchell v. Mione Mfg. 
Co., 171 A. 114, 112 Pa.Super. 394. 

T, Ala.—^Nichols v. Smith’s Bakery, 
119 So. 638, 218 Ala. 607. 

Ga.—Carruthers v. City of Hawkins- 
ville, 156 S.E. 634, 42 Ga.App. 476. 
111.—Gill V. Boston Store of Chicago, 
168 N.E. 896, 337 111. 70. 

Ky.—^Wynn Coal Co. v. Lindsey, 18 S. 

W.2d 864, 230 Ky. 53. 

IVIiss.—Hartwell Handle Co. v. Jack, 
115 So. 586, 149 Miss. 465. 

Pa.—Williams v- Rheas, Inc., 99 Pa. 
Super. 438. 

Tenii.—Jones v. Noel, App., 204 S. 
W.2d 336—Highland Coal & Lum- 
ber Co. v. Cravens, 8 Tenn.App. 
419. 

Tex.—Langston v. Degelia, Civ.App., 
186 S.W.2d 73S. 

39 C.J, p 298 note 27. 

3. Ga.—Platt V. Southern Photo 
Matcrial Co., 60 S.E. 1068, 4 Ga. 
App. 159. 

Parents’ right of action for injury 
to child in general see the C.J.S. 
title Parent and Child §§ 41-44, 
also 46 C.J. p 1294 note 97-p 1302 
note 2. 

A minor not within the contem^ 
plation of an act has no cause of ac¬ 
tion under such act.—Ping v. Indian- 
apolis Soap Co., 184 N.E. 903, 206 
Ind. 287. 

Om Minn.—Perry v. Tozer, 97 N.W. 

137, 90 Minn. 431, 101 Am.S.R. 416. 
39 C.J. p 298 note 20. 


10. Mont.—Daly v. Swift & Co., 300 
P. 265, 90 Mont. 52. 

Vt.—^Wlock V. Fort Dummer Mills, 
129 A. 311, 98 Vt. 449. 

39 C.J. p 298 note 21. 

11. Pa.—Belles v. Jackson, 4 Pa. 
Dist. 194. 

39 C.J. p 298 note 22. 

12. 111.—Beauchamp v. Sturgis, etc., 
Mfg. Co., 95 N.E. 204, 250 111. 303, 
affirmed 34 S.Ct. 60. 231 U.S. 320, 
58 L.Ed. 245, Lr.R.A.1915A 1196. 

39 C.J. p 298 note 27. 

13. Ga.—Carruthers v. City of 
Hawkinsville, 156 S.E. $34, 42 Ga. 
App. 476. 

Miss.—Hartwell Handle Co. v. Jack, 
115 So. 686, 149 Miss. 465. 

Vt.—^Wlock V. Fort Dummer Mills, 
129 A. 311, 98 Vt. 449. 

39 C.J. p 298 note 27 [a] (2). 

14. Pa.—Williams v. Rheas, Inc., 
99 Pa.Super. 438. 

39 C.J. p 298 note 27 [a] (3). 

15. Tenn,—Ballow v. Postal Tei. 
Co., 12 Tenn.App. 348. 

39 C.J. p 298 note 27 [a] (4). 
Accident prior to ezpii-ation of per- 
mltted time 

It has been held that, where a 
child is employed for more hours 
per day than permitted by statute, 
he may have a cause of action for 
injuries sustained by him, although 
the accident may have occurred pri¬ 
or to the expiration of the permitted 
time.—Ballow v. Postal Tei. Co., 
supra. 

IS. IlL—Gill V. Boston Store of Chi¬ 
cago, 16S N.E. 895, 337 111. 70. 

39 C.J. p 298 note 27 [a] (7). 

17. U.S.—^Miller v. American Cyana- 
mid Co., C.C.A.N.J., 61 P.2d 389. 
Ark.—Hogan v. Bateman Contract- 
ing Co., 43 S.W.2d 721, 184 Ark. 
842. 

Cal.—^Williams v. Southern Pac. Co., 
160 P. 660, 173 Cal. 525. 

39 C.J. p 300 note 31. 

The test of an employex^s liability 
is whether the injury to the minor 
employee is the proximate resuit 
of the unlawful employment.—^Perry 
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V. Western Union Telegraph Co., C. 
C.A.Tenn., 27 P.2d 197. 

Smployment for more than specified 
hours 

Where a child unlawfully employed 
must Work more than the hours per 
day specified by statute and is in¬ 
jured while working, in order to 
sustain a cause of action for injuries 
the violation of the statute must 
have been the proximate cause of 
the injuries.—^Williamson v. Old Do¬ 
minion Box Co., 171 S.E. 336, 205 N. 
C. 350. 

Violation held not proximate cause 
of injury 

U.S.—Miller v. American Cyanamid 
Co., C.C.A.N.J., 61 P.2d 389. 

Ark.—Hogan v. Bateman Contract- 
ing Co., 43 S.W.2d 721, 184 Ark. 
842. 

Cal.—Shannon v. Pleishhacker, 2 P. 
2d 835, 116 Cal.App. 258, rehearing 
denied 3 P.2d 1020. 

La.—Picou V. J. B. Luke*s Sons, 16 
So.2d 466, 204 La. 881—Cropper v. 
Mills, App., 27 So.2d 764. 

Neb.—Benner v. Evans Laundry Co., 
222 N.W. 630, 117 Neb. 701, 60 
A.L.R. 830. 

N.C.—Williamson v. Old Dominion 
Box Co., 171 S.E. 335, 205 N.C. 350. 
R.I.—Rossi V. Ronci, 196 A. 401, 59 

R. I. 307. 

18. Conn.—Knybel v. Cramer, 29 A. 

2d 576, 129 Conn. 439. 

111.—Gill V. Boston Store of Chicago, 
168 N.E. 895, 337 IU. 7-0. 

Ky.—Oooipus Juris g.uoted in Hooven 
& Allison Co. V. Cox’ Adm’r, 104 

S. W.2d 969, 971, 268 Ky. 266. 

Mich.—Sundstrom v. Pruit Growers’ 

Package Co., 219 N.W. 617, 242 
Mich. 442. 

Mo.—American Veterinary Labora¬ 
tories V. Glidden Co., 59 S.W.2d 
53, 227 Mo.App. 799—Buffum v. F. 
W. Woolworth Co., 273 S.W. 176, 
221 Mo.App. 345. 

Tenn.—€orpus Juris cited in Ballow 

V. Postal Tei. Co., 12 Tenn.App. 
348, 350—Highland Coal & Lumber 
Co. V. Cravens, 8 Tenn.App. 419. 
Va.—Ocean Accident & Guarantee 
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venes,i9 but the employer is not, as matter of law, 
chargeable with all injuries that resuit during the 
unlawful employment.20 He is liable only for those 
injuries against which the statute is intended to 
guard,2l or for injuries that naturally and prob- 
ably;22 or reasonably and naturally,23 follow the 
statute’s violation. 

Although the violation of law fumished merely 
the occasion for the injury and was not technically 
its proximate cause, it has been held that, where an 
infant is injured through the occurrence of one of 
the dangers against which child labor statutes are 
designed to protect him, the employer is liable 
therefor.24 It has further been held that it is not 
necessary in order to charge a master that the child 
be engaged in the duties for which he is employed,25 
but that, when the statute prohibits only the hiring 
for a particular kind of work, the fact that one un¬ 
der the prescribed age was injured when employed 
in such work will not render the master liable when 
such work was without the scope of employment^^ 

Rclaiionship of parties. Under some statutory 
provisions, the existence of the technical relation 
of master and servant is not a prerequisite to recov- 
ery.27 However, in order that liability may at- 
tach to one under a statute dealing with the em- 


ployment of minors, he must have retained such 
supervision and control that he could have pre- 
vented the unlawful employment.^s Knowledge on 
the part of the employer that the Services wcre 
performed by the infant has been held necessary 
to render him liable for injury to the infant,but, 
where a minor is knowingly permitted or directed 
to work as an employee and that permission or di- 
rection is given by a foreman who has supervision 
of the work, the statute is violated,3o although mi¬ 
nors sometimes voluntarily assisting and perform- 
ing personal Services for an employee have been 
held not employed or permitted to work by the mas¬ 
ter so as to render him liable for injury to them.si 
Under some statutory provisions, knowingly per- 
mitting a minor to work near unguarded gearing 
constitutes a violation of law.32 

c. Defenses 

Fn an action against an empFoyer fop Injuries suffered 
by a minor employee in the course of his employment 
founded on the violation of a child labor statute, the em¬ 
ployer may show that the circumstances of the employ¬ 
ment did not fall within the purview of the statute. 

In an action against an employer for injuries suf¬ 
fered by a minor employee in the course of his em¬ 
ployment founded on the violation of a statute con- 


Corporatlon, Limited, of London, 
England v. Washington Brick & 
Terra Cotta Co., 139 S.E. 513, 
148 Va. 829. 

39 C.J. p 300 note 32. 

10. Mo.—American Veterinary Lab¬ 
oratories V. Glidden Co., 69 S.W. 
2d 53, 227 Mo.App. 799. 

SO. Ky.—Corpus Juris quoted in 
Hooven , & Allison Co. v. Cox' 
Adm’r, 104 S.W.2d 969, 971, 268 Ky. 
266. 

39 C.J. p 301 note 33. 

Master neld not insurer 
A master employing a minor In 
violation of a statute is not an in¬ 
surer of the safety of the child 
from every injury that may occur 
while the child is employed.—Hooven 
& Allison Co. V. Cox* Adm’r, 104 S. 
W.2d 969, 268 Ky. 266. 

21. Ky.—^Corpus Juris quoted in 

Hooven & Allison Co. v. Cox’ 
Adm’r, 104 S.W.2d 969, 971, 268 
Ky. 266. 

39 C.J. p 301 note 34. 

22. Ky.—Corpus Juris q.uoted in 

Hooven & Allison Co. v. Cox’ 
Adm’r, 104 S.W.2d 969, 971, 268 
Ky. 266. 

89 C.J. p 301 note 35. 

23. Ky.—Corpus Juris ctuoted in 

Hooven & Allison Co. v. Cox' 
Adm’r. 104 S.W.2d 969, 971, 268 
Ky. 266. 

39 C.J. p 301 note 36, 


24. Ky.—Hooven & Allison Co. v. 
Cox’ Adm'r, 104 S.W.2d 069, 268 
Ky. 266. 

25. Minn.—Jacobson v. Merrill, etc., 
Mill Co., 119 N.W. 510, 107 Minn. 
74, 22 L.R.A.,N.S., 309, 

39 C.J. p 301 note 37. 

23. Mo.—Boesel v. Wells, 169 S.W. 

110, 260 Mo. 463. 

39 C.J. p 302 note 38. 

27. Miss.—Graham v. Goodwin, 156 
So. 513, 170 Miss. 896. 

39 C.J, p 298 note 24. 

28. Ala.—Brilliant Coal Co. v. 

Sparks, 81 So, 185, 16 Ala.App. 

666 . 

Ga.—Talmage v. Tift, 104 S.E. 91, 25 
Ga.App. 639. 

Statute not applicable to trespassers 
111.—Donaldson v. Spring Valley Coal 
Co., 175 Ill-App. 224. 

Caddie at golf club 

Under some statutory provisions, 
a golf player, assigned a caddie not 
specially engaged by him and who 
when not engaged in the service of 
players is under the control of the 
Club, is not an “employer” of the 
caddie so as to require a permit for 
the caddie and render the player lia¬ 
ble for injury to the. caddie result- 
ing from the faiiure tn obtain such 
permit.—Biskup v. PIv .^man, 287 S. 
W. 855, 220 Mo.App. 542. 
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29. Ky.—Armstrong's Adm'r v. 
Sumne & Ratterman Co., 278 S.W. 
111, 211 Ky. 750. 

Knowledge of servant receiving 
benefits of Services of infant has 
been held not imputable to employer 
to render latter liable.—Armstrong’s 
Adm’r v. Sumne & Ratterman Co., 
supra. 

Suty to prevent child from engaging* 
in work 

Under a statute providing that no 
child under a stated age shall be em¬ 
ployed, “permitted or suffered to 
work,” etc., the words, “permitted 
or suffered to work” have been held 
not to impose on employer any duty 
to prevent or to use reasonable care 
to prevent a child from engaging in 
his work, except where he permits or 
suffers the child to remain in his 
employ after acquiring knowledge 
that the child is within the prohib- 
ited age, but only prohibits the 
employment by him of a child under 
the stated age.—Clover Creamery Co. 
V. Kanode, 129 S.E. 222, 142 Va. 642. 

30. Miss.—Graham v. Goodwin, 156 
So. 513, 170 Miss. 896. 

31. U.S.—Silver King Coalition 
Mines Co. v. Lindseth, C.C.A.Utah, 
19 P.2d 221. 

32. Ala.—Vida Lumber Co. v. Cour- 
son, 112 So. 737. 216 Ala. 248. 
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cerning the employment of minors, it is open to the 
employer to show that the circumstances o£ the em¬ 
ployment did not fall within the purview of the 
statLite.33 The employment of sl minor under a 
specified age may be declared iinlawful, but, if at 
the time of his injury that child has attained the 
minimum age sanctioned by statute, the employer is 
not liablei^^ Under a statute prohibiting employ¬ 
ment of a minor in an occupation dangerous to life 
or limb, the employer has been held not liable for 
something done without his authority.^® However, 
the fact that a child was only temporarily cmployed 
and not on the regular pay roll,36 that he had not 
takcri up his tasks on the morning of the injury,37 
that he was given full instructions,38 that the em¬ 
ployer had no knowledge of the dangerous charac¬ 
ter of the employment or place,39 or that the minor 
was attending night school,^^ is not available as a 
defense to the employer when sued for damages for 
an injury received by the minor while employed 
contrary to statutory prohibition. 

The failure of other employers, in a like situa- 
tion, to obtain employment certificates,^! or the 
fact that the employer was innocent or ignorant of 
the minoras age because of the child’s physique or 
mentality,^2 or that the minor has the physical 
qualifications to do the \york,'^3 has been held no de¬ 


fense. However, the employment has been held 
not unlawful where the employer in good faith pro- 
cured and relied on a welfare ojEcer^s certificate au- 
thorizing employment of the minor.^^ 

Since child labor statutes are aimed at the em¬ 
ployer,it is no defense that the child by accept- 
ing employment violated the statute.^® Also, it is 
no defense to the child^s right of action that the 
parent acquiesced in the unlawful employment>7 
While in some jurisdictions the rule obtains that the 
employment of a minor in good faith after the ex- 
ercise of proper vigilance to ascertain his age does 
not relieve the master from the operation of the 
statute,^3 in other jurisdictions it is a defense that 
the employer has exercised proper vigilance and is 
justified in his belief that the employee is of suffi¬ 
cient age to authorize his employment,^9 and it has 
been held that an employer may show that his act 
in employing the injured minor was not a willful 
and known violation of the statute.50 Where the 
employer has recognized the employment, it is no 
defense that the employment manager, having com¬ 
plete authority, entered an employee^s age as being 
older than he actually was, with the employee’s 
knowledge.51 

Misrcpresentaiion of age, Misrepresentation or 
concealment of his age by a child,^^ his parent or 


S3. Mich.—Tabinski v. A. Harvey's 
Sons Mfg. Co.. 134 N.W. 653, 16S 
Mich. 392. 

39 C.J. p 302 note 40. 

Assumption of risk see infra § 419. 

Contributory negligence see infra S 
480. 

34. Me.—Cote v. Jay Mfg, Co., 98 
A. 817, 115 Me. 300. 

35. Ky.—^Vincennes Bridge Co, v. 
Guinn's Guardian, 22 S.W.2d 300, 
231 Ky. 772. 

36. N.C.—McGowan v. Ivanhoe Mfg. 
Co., 82 S.B. 1028, 167 N.C. 192, 

37- Ala.—Nichols v. Smitli’s Bakery, 
119 So. 638, 218 Ala. 607. 

38. Pa.—Stehle v, Jaeger Automatic 
Mach. Co., 69 A. 1116, 220 Pa. 
617, 14 Ann.Cas. 122. 

39 C.J. p 304 note 57. 

Duty to instruet and warn inexperi- 
enced servant generally see infra 
§ 306. 

39. Kan.—Casteel v. Plttsburg Vit- 
rified Pav, & Bldg. Co., 112 P. 145, 
83 Kan. 533. 

39 C.J. p 304 note 68. 

Knowledge of dangerous conditions 
generally see infra §§ 244-248. 

40. Cal.—Maryland Casualty Co. v. 
California Industrial Accident 
Commn., 178 P. 858, 179 Cal. 716. 

41. Fla,—^United Independent Laun- 
' drie^ V. Eolden, 193 So. 544, 141 


Pia, 410, followed in 193 So. 546, 
141 Fla. 414. I 

42. Fla.—United Independent Laun- 
dries v. Holden, 193 So. 544, 141 
Fla. 410, followed in 193 So. 646, 
141 Fla. 414. 

43. 111.—Gill V. Boston Store of Chi- 
cago, 168 N.EJ. 895, 337 111. 70. 

44. N.C,—^Williamson v. Old Domin¬ 
ion Box Co., 171 S.E. 335, 205 N.C. 
350. 

45. Ind.—Inland Steel Co. v. Yedi- 
nak, 87 N.B. 229, 172 Ind. 423, 139 
Am.S.R. 389. 

39 C.J. p 302 note 43. 

40. Mass,—Moran v. Dickinson, 90 
N.E. 1150, 204 Mass. 559, 48 L.R.A., 
N.S., 675. 

39 C.J. p 302 note 44. 

47. N.T.—Stenson v. J. H. Flick 
Constr. Co., 130 N.Y.S. 555, 146 
App.Div. 66. 

39 C.J. p 302 note 45. 

43. Vt.—^Wlock v. Fort Dummer 
Mills, 129 A. 311, 98 Vt. 449. 

39 C.J. p 302 note 46, 

49. N.T.—^Koester v. Rochester Can- 
dy Works, 87 N.B. 77, 194 N.T. 92, 
19 L,.R.A.,N.S., 783, 16 Ann.Cas. 589. 

39 C.J. p 303 note 47. 

50. Ky.—Caldwell v. Jarvis, 185 S. 
W.2d 662, 299 Ky. 439. 

51. Mich.—Fontana v. Ford Motor 
Co., 270 N.W. 266, 278 Micln 199. 
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52. Fla.—Tampa Shipbuilding & 
Bngineering v. Adams, 181 So. 403, 
132 Fla. 419, rehearing denied 181 
So. 893, 132 Fla. 419. 

Ky.—Wynn Coal Co. v. Lindsey, 18 
S.W.2d 864, 230 Ky. 63. 

Mo.—Buffum v. F. W. Woolworth 
Co., 273 S.W. 176, 221 Mo.App. 345. 

Pa.—Mitchell v. Mione Mfg. Co., 171 
A. 114, 112 Pa.Super. 394. 

Vt.—^Wlock V. Fort Dummer Mills, 
129 A. 311, 98 Vt. 449. 

Va.—Ocean Accident & Guarantee 
Corporation, Limited, of London, 
Bngland, v. Washington Brick & 
Terra Cotta Co., 139 S.B. 513, 148 
Va. 829. 

W.Va—Dale v. Wheeling Steel Cor¬ 
poration, 164 S.E. 245, 113 W.Va 
138. 

39 C.J. p 303 note 49, p 903 note 36. 

Misrepresentation of age as fraud 
avoiding relationship of master 
and servant see supra S 6- 

Sstoppol 

Minor unlawfully employed has 

been held not estopped to maintain 

action for injuries by misrepresenta¬ 
tion of age. 

T-enn.—Knoxville News Co. v. Spit- 
zer, 279 S.W. 1043, 152 Tenn. 614— 
Highland Coal & Lumber Co. v. 
Cravens, 8 Tenn.App. 419. 

Tex.—Langston v. Degelia, Civ.AppH 
186 S.W.2d 738. 
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gnardian,53 or his friend,54 Js no defense to an em- 
ployer, when sued by a child who is injured while 
unlawfully employed, unless allowed by statute.^S 
The defense is also properly denied an employer 
where a parental affidavit of age,56 employment cer- 
tificate,®'^ or other record,58 required by statutes, 
is not furnished. 

§ 195. Joint and Several Liability 

Ordinarily, where a servant is inJured by reason of 
the concurrent negligence of the employer and others, 
they are Jointly and severally liable, provided there is a 
community of interest of wrong or fault. 

Ordinarily, where a servant is injured by reason 
of the concurrent negligence of the employer and 
others, they are jointly and severally liable,59 pro¬ 
vided there is a community of purpose or of wrong 
or fault.5® It has been held that, where the origi- 
nal owner of a business and a purchaser thereof are 
jointly responsible for an injury to an employee, 
they are severally liable therefor.^i Where a mas- 
ter delegates his dirty to protect his servant to an- 
other and the servant is injured by reason of such 
personas negligence, they have been held jointly 
liable therefor.®^ However, the violation of a stat¬ 
ute placing a duty on an “owner or person in 
charge*^ of an institution to protect an employee 
does not render an owner and person in charge of 
such institution jointly liable to a servant injured 
by the failure to comply with the provisions of the 
statute. 5 3 

The rule of joint and several liability where there 
is a community of purpose or of wrong or fault 
applies to employees of railroads,^^ or of other em- 
ployers,55 who are injured through the joint neg¬ 
ligence of their employers and others, as, for ex- 
ample, in the case of the concurring negligence of 


railroads operating under joint traffic agreements,®® 
The fact that the employee is acting outside of the 
scope of his employment at the time of the injury 
is not a defense to a third person guilty of negli¬ 
gence toward him.®^ 

§ 196. Express Contracts Affecting Master’s 
Liability 

The validity, form, and sufficiency of express con¬ 
tracts affecting the master^s liability for injury to 
his servant are disctissed infra § 197, what law gov- 
ems such contract, infra § 199, waiver of contract 
against liability, infra § 200, and the effeot of ac- 
ceptance of benefits from relief or benefit depart- 
ment or association, supra § 170. 

Examine Pocket Parts for later cases. 

§ 197. -Validity, Form, and Sufiiciency 

a. In general 

b. Constitutional and statutory provi¬ 

sions 

a. In General 

Whlle, In the absence of constitutional or statutory 
prohibition, it has been held that a contract exempting 
an employer from liability for future injury to his em¬ 
ployee resultlng from the empIoyer's negligence or fareach 
of duty is valld, it has also'been held that such a con¬ 
tract is invalid as against publlc poiicy. 

While, in «the absence of constitutional or statu¬ 
tory prohibition, it has been held that a contract 
exempting an employer from liability for future 
injury to his employee resulting from the employ- 
er^s negligence or breach of duty is valid,68 and the 
supreme court of the United States has given at 
least partial assent to this rule,59 it has also been 


53. Vt.—^Wlock V. Fort Dummer 
Mills, 129 A. 311, 98 Vt. 449. . 

39 C.J. p 303 note 50. 

54. Mich.—Braasch v. Michigan 
Stove Co., 118 N.W. 366, 153 Mich. 
652, 20 Lr.R.A.,lSr.S., 500. 

W.Va.—Blankenslaip v. Ethel Coal 
Co., 70 S.E. 863, 69 W.Va. 74. 

55. Ohio.—CleveJand Worsted Mills 
Co. V. Coates, 26 Ohio Cir.Ct.N.S., 
353. 

50. Minn.—Busha v. Virginia Rainy 
Lake Co., 176 N.W. 482, 145 Minn, 
171, 23 A.L.R. 632. 

39 C.J. p 303 note §3. 

57. Pa.—Krutlies v. Bulls Head Coal 
Co., 94 A. 459, 249 Pa. 162, L.R.A. 
1915P 1082. 

58. KJ,—Peir v. Weil, 106 A. '402, 92 
N.J.Law 610. 

59. Kan.—Pliege T. Kansas City 
66C,J.S.~57 


Western R. Co., 107 P. 555. 82 Kan. 
147, 30 L.R.A.,N.S., 734. 

39 C.J. p 304 note 61. 

Concurrent negligence of master and 
fellow servant as affecting appli- 
cation of fellow-servant rule see 
infra § 356. 

Liability of third persons for in¬ 
juries to servant generally see in¬ 
fra § 623. 

00. Mass.—Bagley v. Wonderland 
Co., 91 N.E. 317, 205 Mass. 238. 

39 C.J. p 304 note 62. 

61. N.H.—Musgrave v. Creat Palis 
Mfg. Co., 169 A. 583, 86 N.H. 375. 

02. Ky.—Luton Mining Co. v. Louis- 
ville & N. R. Co., 123 S.W.2d 1055, 
276 Ky. 321. 

63. U.S.—Hane v. Mid-Coijtinent 
Petroleum Corporation, D.C.Okl., 
43 P.2d 406. 

64. Fla.—Louisville, & N. R. Co. v. 
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Allen, 65 So. 8, 67 Fla 257, L.R.A. 
1915C 20. 

39 C.J. p 305 note 63. 

65. Ariz.—Verde Tunnel & Smelter 
R. Co. V. Stevenson, 196 P. 164, 22 
Ariz. 188. 

39 C.J. p 305 note 64. 

60. Ky.—Ligon v. Evansville R. Co„ 
176 S.W. 968, 165 Ky. 202. 

39 C.J. p 305 note 65. 

67. Mo.—Lofty v. Lynch-McDonald 
Constr. Co., 256 S.W. 83, 215 Mo. 
App. 163. 

39 C.J. p 305 note 66. 

68. Ga.—Fulton Bag & Ootton Mills 
V. Wilson, 15 S.E. 322, 89 Ga. 318. 

39 C.J. p 305 note 69. 

Contracts as to acceptance of bene- 
flts under reltef pians see supra S 
170. 

09. U.S.—^Wells Fargo & Co. v. Tay- 
lor, Miss., 41 S.Ct. 93, 264 U.S. 175, 
65 L.Bd. 206. 
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held that a contract, in so far as it attempts to ac- 
complish such resuit, is invalid'^^^ as against public 
policy.'^! It has further been held that a master, 
under the guise of an adoption of rules and regu- 
lations, may not relieve himself from liability to 
his servant for ncgligence.72 An express agree- 
ment by which an employee assumes risks which he 
wo-ukl in the absence of agreement assume by im- 
plication is not, however, invalid;'^^ and it is com¬ 
petent for an employee to waive the advantage of 
any provision of law which was intended solely for 
his benefit, so long as the waiver does not violate 
public policy.'^^ 

Fonn and siiffidcncy. Assuming that an agree¬ 
ment for the release of an employer from liability 
for injury to his employee may be regarded as val- 
id, in order to prevail as a defense it must be plain- 
ly expressed in the contract of employment,'^^ ^nd 
mus-t be supported by a consideration.'^® In the ab¬ 
sence of fraud or imposition the contract is not in- 
validated by the fact that the employee signs it 
without reading or understanding it.'^'^ 

Contracts for benefit of employee. An employer 
may contract to assume risks ordinarily assumed by 
an employee.'^^ Where, as a part of the contract 
of employment, an employer agrees to protect his 
employee against violence by strikers or strike 
sympathizers the employee may recover damages 
resulting to him from a breach of such agreement.79 
An agreement of this character, although agreeing 


to furnish absolute protection from violence, is not 
invalid as impossible of perfonnance,SO or as 
against public policy as necessitating the employ¬ 
ment of a private armed force,Si or as a contract of 
Insurance not complying with the requirements of 
the laws as to contracts of Insurance.^- 

Past injuries. An employee, failing, without his 
employer’s fault, to read a written release of the 
employer from further liability for injuries to the 
employee in consideration of the payment of a stat- 
ed sum, has been held bound by its terms.S3 

b. Constitutional and Statutory Provisions 

Under some constitutional and statutory provisions, a 
contract, in so far as it attempts to relieve or exempt a 
master from liability for future injury to his servant re¬ 
sulting from the 'master’s negiigence or breach of duty, 
is invalid. 

Under some constitutional and statutory provi¬ 
sions, a contract, in so far as it attempts to relieve 
or exempt a master from liability for future injury 
to his servant resulting from the master’s negii¬ 
gence or breach of duty, is invalid,as where the 
liability contracted against is one imposed by stat- 
ute.SS The validity of such statutes has been sus- 
tained,S3 and they may not be evaded by indirec- 
tion.S7 They are, however, construed to apply only 
to contracts clearly within their provisions,88 and 
have been held not to invalidate releases exeeuted 
after an injury has been sustained.^^ 


70. Ark.—E. L. Bruce Co. v. Leake, 
3 S.W.2d 988, 178 Ark. 705. 

3& C.J. p 305 note 71. 

71. La.—Haven v. Munson, App., 
169 So. 819. 

N.Y.—Daurizio v. Merchants’ Des- 
pateh Transp. Co., 274 N.T.S. 174, 

152 Misc. 716. 

Tex.—Wichlta Falis & S. R. Co. v. 
Lindley, Civ.App., 143 S.W.2d 428, 
error dismissed, judgment correct. 
39 C.J. p 305 note 72. 

72. 111.—^Himrod Coal Co. v. Clark, 
64 IsT.B. 282, 197 111. 514. 

39 C.J. p 306 note 75. 

73. R.I.—Wilson v. New York, N. H. 
& H. R. Co., 69 A. 364, 29 R.I. 146. 

74. Mont.—Shea v. North-Butte Min. 
Co., 179 P. 499, 55 Mont. 522. 

75. Mich.—Cottrell v. Michigan 
United Tract. Co., 150 N.W. 857, 
184 Mich. 221. 

39 C.J. p 3^07 note 3. 

76. Mo.—State ex rei. St. Louis Car 
Co. V. Hughes, 152 S.W.2d 193, 348 
Mo. 125, mandate confonued to 
Slabon v. St. Louis Car Co., App., 

153 S.W.2d 827. 

39 C.J. p 307 note 4. 

77. U.S.—New York Cent. «& H. R. 


R. Co, V. Difendaffer, 111., 125 P. 
893, 62 C.C.A, 1. 

78. lowa.—Rork v. Klein, 221 N.W. 
460, 206 lowa 809, 60 A.L.R. 469. 

79. Tex,—^Kansas, O, & G. R. Co. v. 
Pike, Civ.App., 264 S.W. 593. 

80. Wash.—^Hansen v. Dodwell Dock 

& Warehouse Co., 170 P. 346, 100 
Wash. 46, L.R.A.1918C 925. 

81. Wash.—^Hansen v. Dodwell Dock 
& Warehouse Co., supra. 

82. Wash.—^Hansen v. Dodwell Dock 
& Warehouse Co., supra. 

83. Tex.—^Fort Worth & D. C. Ry. 
Co. V. Larson, Civ.App., 169 S.W. 

2a 260. 

84. Mass.—Lakube v. Cohen, 23 N. 
E.2d 144, 304 Mass. 156. 

Mont.—Carlson v. Northern Pac. Ry. 
Co., 268 P. 549, 82 Mont. 559, 68 
A.L.R. 1304. 

39 C.J. p 306 note 73. 

85. Ind.—Pittsburgh, C. C. & St. L. 
R. Co. V. Ross, 80 N.E. 845, 169 
Ind! 3. 

39 C.J. p 306 note 74. 

88. N.C.—Coley v. North Carolina 
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R. Co., 40 S.E. 195, 12*9 N.C. 407, 

57 L.R.A. 817. 

39 C.J. p 306 note 84. 

87. Ind.—-Pittsburgh, C. C. & St. L. 
R. Co. V. Montgomery, 49 N.E, 582, 
152 Ind. 1, 71 Am.S.R. 301, 69 
L.R.A. 875. 

39 C.J. p 307 note 85. 

88. Ind,—Cleveland, C., C. & St. L. 
■R. Co. V. Henry, 83 N.E. 710, 170 
Ind. 94. 

39 C.J. p 307 note 86. 

Ooatract held zLOt within prohihition 
A statute prohibiting contracts 
between a master and servant re- 
leasing the master from liability for 
injury to the servant resulting from 
the master's negiigence is not con- 
travened by an application for em¬ 
ployment by which the servant un- 
dertakes to make a careful examina- 
tion of all things near to the rail- 
road tracks, so that he may under- 
stand the dangers attemding them.— 
Quinn v. New York, N. H. H. R. 
Co., 65 N.E. 891, 175 Mass. 150. 

89. Mont.—Carlson v. Northern Pac. 
Ry. Co., 268 P. 549, 82 Mont. 559, 

58 A.L.R. 1304. 

Ohio.—Bowers v. Detroit Southern 
R.. 26 Ohio Cir.Ct. 618. 
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Under the Federal Employers* Liability Act, any 
contract, the purpose of which is ta enable a com- 
mon carrier by railroad to exempt itself from any 
liability created by the act, is to that extent void.^O 
This provision has been sustained as against an ob- 
jection that it interferes with the liberty of con¬ 
tract guaranteed by the federal constitution.91 It 
applies to existing, as well as to future, contracts 
and regulations of the proscribed character.92 it 
applies, bowever, only to liabilities created by the 
act.92 It does not apply to a contract between a 
railroad company and an independent contractor, 
or to a contract between an express company and 
its messengers,®5 or between a Pullman car compa¬ 
ny and its employee,96 although it applies to a con¬ 
tract with a porter employed by a railroad and a 
Pullman conipany jointly.S7 Also it does not apply 
to agreements for settlements or releases entered 
into after an injury has been sustained.^^ 

§ 198. - What Law Governs 

The law of the state where the injury to a servant 
Qccurs has been held to govern whether a contract at- 
femptlng to release a master from liability for Injury to 
his servant will be enforced. 

Although the courts of the state in which a con¬ 
tract of employment is made may regard a contract 
attempting to release the employer from liability 


for injury to an employee as against public policy, 
they will enforce it as to an injury occurring in a 
state wherein such a contract is recognized as val- 
id.^2 Where a contract of employment contem¬ 
platos that a portion of the Services is to be per- 
formed in another state^ wherein the injury com- 
plained of is received and wherein a contract re- 
leasing the employer from liability is void, the 
courts of the state wherein the contract is made will 
regard it as void as governed by the law of the state 
of the injury.^ It has been held that no contract 
made in one state purporting to release an employ¬ 
er from liability to his employee for future negli- 
gence will be enforced in another state, where an 
injury is sustained by the employee in the latter 
state, if such contract violates the public policy of 
such state.2 

§ 199. - Construction 

A contract by an employee reieasing an employer 
from liability for injury to the employee shouid be strict- 
ly construed. The fact that a master agrees to take all 
risk of any accident which may occur to a servant does 
not impose on the master a liability for injuries caused 
by the servanfs contributory negligence. 

A contract by an employee reieasing the employer 
from liability for injury to the employee is to be 
strictly construed.2 General words are limited by a 


90. U.S.—Thompson v. Missouri 
Pac. R. Co., C.C.A.Mo., 15 P.2d 28 
—Davis V. Crane, C.C.A.Mo., 12 
P.2d S55. 

39 C.J. p 307 note 89. 

Reg‘ar(lless of the IntentioiL of the 
parties, if the practical effect of a 
contract or device is to exempt such 
common carrier from any liability 
imposed by the act, the contract or 
device is void. 

Cal.—Larson v. Lewis-Simas-Jones 
Co., 84 P.2d 206, 29 Cal.App.2d 83. 
Utah.—Petersen v. Ogden Union Ry. 
& Depot Co., 175 P.2d 744. 

What constitutes “liability” under 
act 

The liableness to a judicial pro- 
nouncement of liability in any of the 
courts enumerated in venue provi¬ 
sion of the Federal Employers' Dia- 
bility Act is itself a “liability” with- 
in other provision of the act invali- 
dating a contract by which such com¬ 
mon carrfer exempts itself from lia¬ 
bility, so that a provision in contract 
between injured employee and car¬ 
rier by which employee agrreed not 
to maintain suit in any other court 
than the federal district court for 
a specified district was invalid un¬ 
der provision in the Employers* Lia¬ 
bility Act invalidatlng any contract 
by which a common carrier exempts 
itself from liability created by the 


act.—^Petersen v. Ogrden Union Ry. & 
Depot Co., supra. 

Contract to keep roUlng stoch in 
repair 

A contract whereby another com¬ 
pany agrees to keep a railroad"s roll- 
ing stock in lepair has been held to 
be void to the extent that its pur¬ 
pose or intent is to enable the rail¬ 
road to exempt itself from any lia¬ 
bility created by the Federal Em¬ 
ployers' Liability Act.—Moore v. In- 
dustrial Commission of Ohio, 197 N. 
B. 403, 49 Ohio App. 386. 

91. U.S.—Mondou v. New York, N. 
H. & H. R, Co., Conn., Mass. & 
Minn., 32 S.Ct. 169, 223 U.S. 1. 56 
L.Ed. 327, 38 L.R.A.,N.S., 44. 

39 C.J. p 307 note 90. 

92. U.S.—Philadelphia, B. & W. R. 
Co. V. Schubert, App.D.C., 32 S.Ct. 
6S9. 224 U.S. 603, 56 L.Ed. 911. 

93. U.S.—Robinson v. Baltimore & 
O. R. Co., App.D.C., 35 S.Ct. 491, 
237 U.S. 84, 59 L.Ed. 849. 

94. U.S.—Chicago, R. I. & P. R. Co. 
V. Bond, Okl., 36 S.Ct. 403, 240 U. 
S. 449, 60 L.Ed. 735. 

N.J.—Drago v. New Jersey Cent. R. 
Co., 106 A. 803, 93 N.J.Law 176, 
certiorari denied 40 S.Ct. 118, 251 
U.S. 553, 64 L.Ed. 411. 

95. U.S.—^Wells Fargo & Co. v, Tay- 
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lor, Miss., 41 S.Ct. 93, 254 U.S. 175, 
65 L.Ed. 205. 

N.J.—Delaware, L. & W. R. Co. v. 
Smyth, 115 A. 65, 93 N.J.Eq. SO. 

96. U.S.—Robinson v. Baltimore & 

O. R. Co., App.D.C., 35 S.Ct. 491, 
237 U.S. S4. 59 L.Ed. S49. 

97. U.S.—Oliver v. Northern Pac. R. 
Co., D.C.Wash., 196 F. 432. 

98. Tex.—Panhandle & S. P. Ry. 
Co. V. Pitts, 1S8 S.W. 528, reversed 
on other grounds, Com.App., 222 
S.W. 158. 

Utah.—Anderson v. Oregon Short 
Line R. Co., 155 P. 446, 47 Utah 
614. 

39 C.J. p 307 note 97, 

99. U.S.—Lindsay v. Chicago, B. & 
Q. R. Co., 111., 226 F. 23, 141 C.C.A. 
131. 

1. Utah.—Stone v. Union Pac. R. 
Co., S9 P. 723, 32 Utah 207—Stone 
V. Union Pac. R. Co., 89 P. 715, 
32 Utah 185. 

2. U.S.—Bradford Electric Light Co. 
V. Clapper, C.C.A.N.H., 51 P.2d 992, 
reversed on other grounds 52 S.Ct. 
571, 286 U.S. 145, 76 L.Ed. 1026, 
82 A.L.R. 696. 

3. Kan.—Smith v. Chicago, R. I. & 

P. R. Co., 107 P. 635, 82 Kan. 136, 
28 L.R.A.,N.S., 1255. 

39 C.J. p 308 not-e 6. 
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by furnishing in the first instance a safe place to 

Work and safe instrumentalities.^7 

The determination of what is safe depends on 
the particular circumstances.i® While the serv¬ 
ant may assume that the master has performed 
such duty,i9 the rule is to be applied in harmony 
with the doctrine of assumed risk,20 discussed 
infra §§ 363, 364, and the master may assume 
that the servant will exercise some care for his 
own safety.2l It has been held, however, that the 
master’s duty of furnishing safe appliances is in- 
dependent of the servantes duty to exercise ordinary 
care in using the appliances,^2 and the fact that an 
employee had or might have had sufScient inventive 
skill and genius to have devised means of self-pro- 
tection does not absolve the employer of furnishing 
ordinary safety appliances.23 

The rule does not apply where the place becomes 
unsafe during the progress of the work, as dis¬ 
cussed infra § 219, or where the servant is engaged 
in the work of making a dangerous place safe, dis¬ 


cussed infra § 250. 

Scope of employment. In order to render a mas¬ 
ter liable for personal injuries to his servant aris- 
ing out of failure to furnish safe tools, machinery, 
appliances, and places for work, the injuries must 
have been received within the scope of the servant’s 

employment.24 

Appliances furnished by servant. The master is 
not liable for an injury resulting from a defect in 
tools, machinery, or appliances furnished by the 
servant.2^ 

§ 202. Degree of Care Required 

A master is not an insurer of the safety of the In- 
strumentailties op places for work furnished his servant, 
but Is liable oniy for ne^ligence or the failure to exer¬ 
cise due, ordinary, or reasonable care. 

In furnishing tools, machinery, and appliances 
for an employee, or a place for his work, an employ¬ 
er must exercise due care.26 He is not an insurer 
of the safety of the tools, machinery, appliances, 
and places for work, nor is he an insurer of the 


803 U.S. 651, 82 L.Ed. 1112—Mc- 
Cord V. Harrison-Wriffht Co., 153 
S.E. 406, 198 N.C. 74i2. 

Obio.—Bevan v. New York, C. & St. 
Li. B. Co., 6 N.E.2d 982, 132 'Ohio 
St. 24'5, certiorari denied 57 S.Ct. 
924, 301 U.S. 695, 81 L.Ed. 1351. 
Okl.—^Kansas City Bridge Co. v. Gra- 
vitt, 105 P,2d 767, 188 Okl. 30. 
Pa.—^Verna v. Loprestl, 42 A.2d 170, 
157 Pa.Super. 163. 

R. I.—Paltinali v. Great Atlantic & 
Pacific Tea Co., 182 A. 605, 55 

R. I. 438. 

S. C.—^Brazeale v. Pledmont Mfg. Co., 
193 S.E. 39, 184 S.C. 471. 

Tex.—Morton Salt Co, v. Wells, 70 

S. W.2d 409, 123 Tex. 151. 

Vt.—Landing v. Town of Fairlee, 22 
A.2d 179, 112 Vt. 127. 

39 C.J. p 312 note 14. 

17. U.S-—Phillips Petroleum Co. v. 
Manning, C.C.A.Ark., 81 P.2d 849. 

Miss.—Scott Burr Stores Corpora¬ 
tion V. Morrow, 180 So. 741, 182 
Miss. 743. 

Duty of master to keep machinery 
and appliances in safe condition by 
making inspections and repairs see 
infra § 235, 

18. U.S.—Grosscup v. Chicago & N. 
W. Ry. Co., D.C.Wyo., 14 P.Supp, 
276. 

Okl,—^Kansas City Southern Ry. Co. 
V. Hoyle, 90 P.2d 1042, 186 Okl. 
211 . 

39 C.J.. p 312 note 16. 

Particular circumstances as affecting 
determination of what is reason- 
ably safe see infra § 206. 

“®afe” 0 * “safety,” within safe 
place statute, means such freedom 
from danger to life, health, safety, 


or welfare of employees as nature 
and place of employment will reason- 
ably permit.—Baker v. Janesville 
Traction Co., 234 N.W. 912, 204 Wis. 
452. • 

19. Ark.—Tucker Duck & Rubber 
Co. y. Harvey, 154 S.W.2d 828, 202 
Ark. 1033—Safeway Stores v. 
Phelps, 146 S.W.2d 337, 201 Ark. 
495. 

S.C.—Tucker v. Holly Hili Lumber 
Co.. 20 S.E.2d 704, 200 S.C. 259. 
Wash,—‘Corpus Juris cited in Cum¬ 
mins V. Dufault, 139 P.2d 308, 312, 
18 Wash.2d 274. 

39 C.J. p 313 note 16. 

aa Ky.—Bell v. Louisville & N. R. 

Co., 287 S.W. 219, 216 Ky. 42. 

Miss.—Crosby v. Burge, 1 So.2d 504, 
190 Miss. 739. 

21. Ark,—Caddo River Lumber Co. 
V. Henderson, 109 S.W.2d 425, 194 
Ark. 724. 

Improper or unusual use or test as 
affecting master’s liability see in¬ 
fra § 251, 

22. Mo.—Schmeer v. Anchor Cold 
Storage Co., 12 S.W.2d 433. 

23. U.S.—U. S. Steel Products Co. 
V, Noble, C.C.A.N.Y., 10 P.2d 89. 

24. La.—^Evans v. Campbell, App., 
9 So.2d 91. 

Miss.—Forbus v. Cobb Bros. Const. 
Co., 185 So. 243, 184 Miss. 647, sug- 
gestion of error overruled 186 So. 
643, 184 Miss. 647. 

Scope of employment as affecting 
master’s liability generally see su¬ 
pra § 181. 

25. Pa.—^Hartz v. Schafer, 154 A. 
713, 303 Pa. 449. 

Wheire employer had no control 
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over the streets or employee^s motor, 
cycle used by employee in his work, 
employer was not liable for injury 
due to skidding on an icy Street 
while employee was engaged in serv- 
ing employer.—Pfiester Adm'r v. 
Jones, 163 S.W.2d 304, 291 Ky. 151. 

26. U.S.—Davis v. Crane, C.C.A.Mo., 
12 P.2d 355. 

Ala.—Gentry v. Swann Chemical Co., 
174 So. 530, 234 Ala. 313. 

Me.—Spence v. Bath Iron Works 
Corporation, 37 A.2d 174, 140 Me. 
287. 

Md.—Curtis Bay Towing Co. v. Dean, 
199 A. 521, 174 Md. 498, certiorari 
denied 59 S.Ct. 92, 305 U.S. 628, 
83 L.Ed. 402—M. A. Long Co. v. 
State Acc. Fund, 144 A. 775, 156 
Md. 639. 

Mo.—Stone v. Missouri Pac. Ry. Co., 
293 S.W. 367. 

N.C.—^Holeman v. Pensacola Ship- 
building Co., 134 S.E. 647, 192 N.C. 
236. 

S.C.—^Davis V. Atlantic Coast Line R. 
Co., 147 S.E. 834, 150 S.C. 130, re- 
versed on other grounds Atlantic 
Coast Line R. Co. v. Davis, 49 S.Ct. 
210, 279 U.S. 34, 73 L.Ed. 601. 

Tex,—Railway Express Agency v. 
Robinson, Civ.App., 162 S.W.2d 984, 
error refused. 

Va.—Bly V. Southern Ry. Co., 31 S.E. 
2d 664, 183 Va. 162, opinion ad- 
hered to 32 S.B.2d 659, 183 Va. 406. 
Duc care Is “the care which the 
exigencies of the work reasonably 
demand.*’—Cole v. Seaboard Air Line 
Ry. Co., 154 S.E. 682, 684, 199 N.C. 
389, certiorari denied Seaboard Air 
Line Ry. Co. v. Cole, 51 S.Ct. 182, 
282 U.S. 898, 75 L.Ed. 791. 
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safety of the employee in using the instrumentali- | ties funiishc‘d,2" 


37. U.S. — Baltimore & O. S. VT. R. 
Co. V. Carroll, Ind., 50 S.Ct. 182, 
280 tr.S. 491, 74 L.Ed. 566—Slay- 
ton V. Noonan, C.C.A.Ala., 133 P.2d 
793, applying law of Mississippi— 
McGivern v. Northern Pac. Ry. Co., 
C.C.A.Minn., 132 F.2d 213—Buffing- 
ton V. Owosso Mfg. Co., C.C.A.Ark., 
105 P.2d 692—Shoaf v. Pitzpatrick, 
C.C.A.Tenn., 104 F.2d 290, certio¬ 
rari denied 60 S.Ct. 295, SOS U.S. 
620, 84 L.Ed. 518—L. E. Whitham 
Const. Co. V. Remer, C.C.A.Okl., 93 
p.2d 736—Aqua System v. Koda- 
koski, C.C.A.Canal Zone, 88 P.2d 
395—G-rant Storage Battery Co. v. 
De Lay, C.C.A.Neb., 87 F.2<i 726— 
Phillips Petroleum Co. v. Manning, 
C.C.A.Ark., 81 P.2d 849—Grammer 
V. Mid-Continent Petroleum Corpo¬ 
ration, C.C.A.Okl., 71 F.2d 38, cer¬ 
tiorari denied 55 S.Ct. 82. 293 U. 
S. 571, 79 L.Ed. 670—Green v. 
Standard Wholesale Phosphate & 
Acid Works, D.C.Md.-, 29 F.2d 746 
—Erickson v. Pacific States Lum- 
her Co., C.C.A.Or., 18 F.2d 513— 
Chicago & N. W. Ry. Co. v. Payne, 
C.C.A.Neb., 8 P.2d 332. 

Ark.—Tucker Duck & Rubber Co. v. 
Harvey, 154 S.W.2d 828, 202 Ark. 
1033—A. A. Electric Co. v. Ray, 
149 S.W.2d 38, 202 Ark. 85—Heard 
V. Arkansas Power & Light Co., 
147 S.W.2d 362, 201 Ark. 915—Mc- 
George v. Henderson, 145 S.W.2d 
31, 201 Ark. 492—Berry Asphalt 
Co. V. Kidd, 143 S.W.2d 42, 200 
Ark. 1121—Southwestem Bell Tele- 
phone Co. v. Casson, 138 S.W.2d 
406, 199 Ark. 1140—Kroger Gro- 
cery & Baking Co. v. Kennedy, 136 
S.W.2d 470, 199 Ark. 914—Caddo 
River Lumber Co, v. Henderson, 
109 S.W.2d 425, 194 Ark. 724—Mer- 
cury Mining Co. v. Chambers, 102 
S.W.2d 543. 193 Ark. 771—Missouri 
Pac. R. Co. V. Martin, 57 S,W,2d 
1047, 185 Ark, 1101—Mississippi 

River Fuel Corporation v. Senn, 43 
S.W.2d 255, 184 Ark. 554—Gerig 
V. Furr, 39 S.W.2d 1021, 183 Ark. 
1036—J. E. Parham Const. Co. v. 
Parker, 37 S.W.2d 879, 183 Ark. 
673—Mosley v. Raines, 87 S.W. 
2d '78, 183 Ark. 569—Sandusky v. 
Warren, 6 S.W.2d 1*5, 177 Ark. 271 
—Cleaver v. Bert Johnson Or- 
chards, 298 S.W. 1016, 175 Ark. 
223. 

Del.—Bowing v. Delaware Rayon Co., 
192 A. 598, 8 W.W.Harr. 339. 

Ga.—Tankersley v. Southern Ry. Co., 
35 S.E.2d 522, 73 Ga.App. 88. 

IU.—Huff V. Illinois Cent. R. Co., 199 
N.E. 116, 362 111, 95. 

Ind.—Conway v. Park, 31 N.E.2d 79, 
108 Ind.App. 662. 

lowa.—Johnson v. Kinney, 7 N.W.2d 
188, 232 lowa 1011, 144 A.L.R. 997 
—Anderson v. Sheuerman, 6 N.W. 
2d 125, 232 lowa 705. 


Kan.—Allen v. Shell Petroleum Cor¬ 
poration, 68 P.2d 651, 146 Kan. 67. 

Ky.—Grigsby v. Louisville & N. R. 
Co., 114 S.W.2d 775, 272 Ky. 700— 
Louisville & N. R. Co. v. McCoy, 
110 S,W.2d 433, 270 Ky. 

Perkins-Harlan Coal Co. v. Creech^s 
Adm'r. 103 S.W.2d 943, 268 Ky. 
174—Codell Const. Co. v. White, 
65 S.W.2d 690, 251 Ky. 574—Pee’s 
Adm’x V. Mahan-Ellison Coal Cor¬ 
poration, 43 S.W.2a 681, 241 Ky. 
231—Big Sandy & C. R. Co. v. 
Measeirs Adm’r, 42 S.W.2d 747, 
240 K 3 ^ 571—Hali v. Procter Coal 
Co.. 34 S.W.2d 425, 236 Ky. 813. 

Me.—Spence v. Bath Iron Works 
Corporation, 37 A.2d 174, 140 Me. 
287—Charpentier v. Great Atlantic 
& Pacific Tea Co., 157 A. 237, 130 
Me. 423—Loring v. Maine Cent. R. 
Co., 152 A. 527, 129 Me. 369—Mil- 
lett V. Maine Cent. R. Co., 146 A. 
903, 128 Me. 314—Blacker v. Ox¬ 
ford Paper Co.. 142 A. 776, 127 Me. 
228 —Morey v. Maine Cent. R. Co., 
142 A. 5S5. 127 Me. 190. 

Md.—MeVey v. Gerrald, 192 A. 789, 
172 Md. 595. 

Mass.—Lynch v. New York, N. H. & 
H. R. R., 200 N.E. 877, 294 Mass. 
152—Shipp V. Boston & M. R. R., 
1S6 N.E. 653, 283 Mass. 266. 

Miss.—Masonite Corp. v. Graham, 25 
So.2d 322—Crosby v. Burge, 1 So. 
2d 504, 190 Miss. 739—Wunderlich 

! v. Walker, 189 So. 523, 186 Miss. 
149—Eagle Cotton Oil Co. v. Sol- 
lle, 187 So. 506, 185 Miss. 476— 
Aponaug Mfg. Co. v. Hammond, 
187 So. 227, 185 Miss. 198—Wilson 
& Co. V. Holmes, 177 So. 24, 180 
Miss. 361—Meridian Grain & Ele¬ 
vator Co. Jones, 169 So. 771, 176 
Miss. 764—Dr. Pepper Bottling Co. 
V. Gordy, 164 So. 236, 174 Miss. 392 
—Allen Gravel Co. v. Curtis, 161 
So. 670, 173 Miss. 416—Columbus & 
G. R, Co. V, Coleman, 160 So. 277, 
172 Miss. 514—Carpus Juris cited 
ia Gulfport Creosoting Co. v. 
White, 157 So. 86, 87, 171 Miss. 127 
—Hammontree v. Cobb Const. Co., 
152 So. 279, 168 Miss. 844—Barron 
Motor Co. V. Bass, 150 So. 202, 167 
Miss. 786—Seifferman v. Leach, 
138 So. 563, 161 Miss. 853—Mobile 
& O. R. Co. V. Clay, 125 So. 819, 156 
Miss. 463, certiorari denied Clay 
V. Mobile & O. R. Co., 51 S.Ct. 24, 
282 U.S. 844, 75 L.Ed. 749. 

Mo.—Pischer v. City of Cape Girar- 
deau, 131 S.W.2d 521, 345 Mo. 122 
—^Bird V. St. L.ouis-San Francisco 
Ry. Co., 78 S.W.2d 389, 336 Mo. 
316—Compton v. Louis Rich Const. 
Co., 287 S.W. 474, 315 Mo. 1068— 
Sabol V. St. Louis Gooperage Co., 
282 S.W. 425, 313 Mo. 527—Hunt- 
<er V. Busy Bee Candy Co., 271 S.W. 
800, 307 Mo. 656—Hoover v. Bald- 
win, App., 111 S.W.2d 1011—Em- 
rick V. City of Springfield, App., 
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but, aecording to the decisions on 

110 S.w.2a S40—Mattingly v. 
Broderick, 36 S.W.2d 415, 225 Mo. 
App. 377—Davis v. Brown-Clough- 
ly Drug Co., App., 14 S.W.2d 533 
—Welty V. S. H. Kress & Co., 295 
S.W. 501, 221 Mo.App. 1089—Clark 
V. 'WTieelock, App., 293 S.W. 456— 
Pronnecke v. Westliche Post Pub. 
Co., 291 S.W. 139, 220 Mo.App, 640 
—Lutgen V. Standard Oil Co., 287 
S.W. SS5, 221 Mo.App. 773. 

Neb.—Smith v. Morton Motor Co., 16 
N.W.2d 843, 145 Neb. 396. 

N.H.—Portier v. Concord Electric 
Co., 33 A.2d SOI, 92 N.H. 492. 

N.J.—Cichocki v. Geigy Co., 183 A- 
463. 

N.C.—Murray v. Atlantic Coast Line 

R. Co., 11 S.E.2d 326, 218 N.C. 392 
—^Batton V. Atlantic Coast Line R. 
Co., 193 S.E. 674, 212 N.C. 256, 
certiorari denied Atlantic Coast 
Line R. Co. v. Batton, 58 S.Ct. 750, 
303 U.S. 651, 82 L.Ed. 1112—High- 
fill V. Washington Mills Co., 174 

S. E. 457, 206 N.C. 582—Cole v. Sea- 
board Air Line Ry. Co., 154 S.E. 
682, 199 N.C. 3S9, certiorari denied 
Seaboard Air Line Ry. Co. v. Cole, 

51 S.Ct. 1S2, 282 U.S. S9S, 75 L.Ed. 
791—Jones v. Atlantic Coast Line 

R. Co.. 139 S.E. 242, 194 N.C. 227 
—Holeman v. Pcnsacola Shipbuild- 
ing Co.. 134 S.E. 647, 192 N.C. 236 
— Hali V. Rinehart «S: Dennis, 132 

S. E. 787, 191 N.C. 685—Boswell 

V. Whitehead Hosiery Mills, 132 S. 
E. 598. 191 N.C. 549—Greer v. Cal- 
lahan Const. Co.. 130 S.E. 739. 190 
N.C. 632—Riggs v. Empire Mfg. 
Co., 129 S.E. 595, 190 N.C. 256. 

Ohio.—Bevan v. New York, C. & St. 
L. R. Co., 6 N.E.2d 982, 132 Ohio 
St. 245, certiorari denied 57 S.Ct. 
924, 301 U.S. 695, 81 L.Ed. 1351. 
Okl.—Stephan v. Apartment Hotels, 
77 P.2d 539, 182 Okl. 274. 

Or.—^Wychgel v. States S. S. Co., 296 
P. 863, 135 Or. 475, certiorari de¬ 
nied States S. S, Co, v. Wychgel, 

52 S.Ct. 11, 284 U.S. 625, 76 L.Ed. 
533—Leavitt v. Stamp, 293 P. 414, 
134 Or. 191. 

R. L—Faltinali v. Great Atlantic & 
Pacific Tea Co., 182 A. 605, 55 R.L 
438. 

S. C.—^WUlson V. Atlantic Coast Line 
R. Co., 131 S.E. 777, 134 S.C. 31. 

Tex.—City of Denton v. White, Clv. 
App., 179 S.W.2d 834, error refused 
—D-Bar Ranch v. Maxwell, Civ. 
App., 170 S.'W.2d 303, error refused 
—Harbin v. City of Beaumont, Civ. 
App., 146 S.W.2d 297, error dis- 
missed, judgment correct—Texas 
& N. O. R. Co. V. Sarver, Civ.App., 
113 S.W.2d 317, error refused— 
«Corpus Juris quoted in Johnson v. 
Wichita Valley Ry. Co., Civ.App., 
104 S.W.2d 128, 129—Fort Worth 
«& D. C. Ry. Co. V, Rogers, Civ. 
App., 62 S.W.2d 151, error refused. 
Utah.—Pauly v. MeCarthy, 166 P.2d 
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the questioa, is liable only for negligenoe.^s The care in the premises.^s The degree of care ex- 
employer is not reqnired to exercise extraordinary ] acted is that of ordinary so or, as it has heen said 

501, 109 Utah 398, reversed on oth-j more safe.—Samuel v. National Bag I Union Coal Co. v. Suit, 290 S.W 
er grounds 67 S.Ct. 962, 330 U.S. Co., Mo.App., 16 S.W.2d 376. 680, 172 Ark. 753. 


'802, 91 L.Ed. 1261—^Elswood v. Ore- 
gon Short Line R. Co., 23 P.2d 925, 
82 Utah 235. 

Va.—Crosswhite v. Southern Ry. Co., 
23 S.E,2d 777, 181 Va. 40—Farmers' 
Adm'x V. Chesapeake & O. Ry. Co., 
131 S.E. 334, 144 Va. 65. 

Wash.—Gessner v. Ramwell, 248 P. 

61, 140 Wash. 78. 

39 C.J. p 313 note 21. 

as. U.S.—McGlvern v. Northern Pac. 
Ry. Co., C.aA.Minn., 132 F.2d 213 
—Traffic Motor Truck Corporation 
V. Claywell, C.C.A.Mo., 12 P.2d 419. 
Ark.—Mississippi River Fuel Corpo¬ 
ration V. Senn. 43 S.W.2d 255, 184 
Ark. 554—J. E. Parham Const. Co. 
V. Parker, 37 S.W.2d 879, 183 Ark. 
673—Mosley v. Raines, 37 S.W.2d 
78, 183 Ark. 569. 

Ky.—Home Lumber Co. v. Turley, 
139 S.W.2d 435, 282 Ky. 633. 
Mass.—Doherty v. PauVs For Tires, 
49 N.E.2d 430, 314 Mass. 83. 

Me.—Charpentier v. Great Atlantic 
& Pacific Tea Co., 157 A. 237, 130 
Me. 423. 

Miss.—Brown v. Coley, 162 So. 61, 
168 Miss. 778—Seifferman v. Leach, 
138 So. 563, 161 Miss. 853. 

Mo.—Markley v. Kansas City South¬ 
ern Ry. Co., 90 S.W.2d 409, 338 
Mo. 436—Schaum v. Southwestern 
Bell Telephone Co., 78 S.W.2d 439, 
336 Mo. 228—Hoover v. Baldwin, 
App., 111 S.W.2d 1011—Emrick v. 
City of Springfield, App., 110 S.W. 
2d 840. 

N.T.—Daurizio v. Merchants* Les- 
patch Transp. Co., 274 N.Y.S. 174, 
1152 Misc. 716. 

N.C.—Greer v. Callahan Const. Co., 
130 S.E. 739, 190 N.C. 632. 

Tex.—Stallings v. Whisenant, Civ. 

App., 159 S.W.2d 659. 

Va.—Farmers’ Adm'x v. Chesapeake 
& O. Ry. Co., 131 S.E. 334, 144 Va. 
65. 

39 C.J. p 320 note 23. 

Breach of promis e to make safer 
an already ordinarily safe place does 
not aftord a basis for liability for 
damages for negligence.—Schaum v. 
Southwestern Bell Telephone Co., 78 
S.W.2d 439, 336 Mo. 228. 

Employer of domestlo servants is 
liable for failure to furnish safe 
place of employment only if he is 
negligent.—Fontenot v. Raftery, La. 
App., 14 So.2d 77. 

29. Me.—Charpentier v. Great At¬ 
lantic & Pacific Tea Co., 157 A. 
237, 130 Me. 423. 

Master, exercislng ordLxiary care to 
furnish reasonably safe appliance, is 
not negligent for failing to furnish 
itional device making appliance 


30. U.S.—Slayton v. Noonan, C.C.A. 
Ala., 133 F.2d 793, applying law of 
Mississippi—^McGivern v. Northfcrn 
Pac. Ry. Co., C.C.AMinn., 132 F. 
2d 213—Buffiington v. Owosso Mfg. 
Co., C.C.A.Ark., 105 F.2d 692— 
Shoaf V, Pitzpatrick, C.C.A.Tenn., 
104 F.2d i290, certiorari denied 60 
S.Ct. 295, 308 U.S. 620, 84 L.Ed. 
518—L. E. Wliitham Const. Co. v. 
Remer, C.C.A.Okl., 93 P.2d 736— 
McNeal v. Otto, C.C.A.N.M., 91 F. 
2d 289—Grant Storage Battery Co. 
V. De Lay, C.C.ANeb., 87 F.2d 726 
—^Harrison v. L. E. Myers Const. 
Co., C.C.A.Ark., 42 F.2d 9'50, cer¬ 
tiorari denied '51 S.Ct. 103, 282 U. 
S. 887, '75 L.Ed. 782—Whitehurst 
V. Standard Oil Co.. C.C.A.Ga., 8 F. 
2d 728. 

Ark.—Tucker Duck & Rubber Co. v. 
Harvey, 154 S.W.2d 828, 202 Ark. 
1033—A. A, Electric Co. v. Ray, 
149 S.W.2d 38, 202 Ark. 8'5—Heard 
V. Arkansas Power & Light Co., 
147 S.W.2d 362, 201 Ark. 915— 

Harmon v. Morrison, 147 S.W.2d 
35, 201 Ark. 820—^McGeorge v. 

Henderson, 145 S.W.f2d 31, 201 Ark. 
492—Berry Asphalt Co. v. Kidd, 
143 S.W.2d 42, 200 Ark. 1121— 
Southwestern Bell Telephone Co. 
V. Casson, 138 S.W.2d 406, 199 Ark. 
1140—^Kroger Grocery & Baking 
Co. V. Kennedy, 136 S.W.2d 470, 
199 Ark. 914—Seaman Store Co. v. 
Bonner, 113 S.W.2d 1106, 195 Ark. 
563—Kennedy v. Griffin, 112 S.W. 
2d 644, 195 Ark. 379—Norton & 
Wheeler Stave Co. v. Wright, 106 
S.W.2d 178, 194 Ark. 115—Union 
Compress & Warehouse Co. v. Ea- 
son, 104 S.W.2d 459, 193 Ark. 1044 
—L. C. Burr & Co. v. Greenlee, 102 
S.W.-2d 77, 193 Ark. 705—Pekin 

Wood Products Co. v. Burkhardt, 
96 S.W.2d 776, 192 Ark. 1025— 
Bumpas v. Sinclair Refining Co., 
8'7 S.W.2d 29, 191 Ark. '571—Clark 

V. Patterson, 77 S.W.2d 978, 190 
Ark. 148—Missouri Pa.c, R. Co. v. 
Martin, 67 S.W.2d 1047, 186 Ark. 
1101—Smith V. McEachin, 57 S.W. 
2d 10»43, 186 Ark. 1132—Capital 
City Casket Co. v. Szurgot, 64 S. 

W. 2d 285, 186 Ark, 421—Interna¬ 
tional Harvester Co. of America v. 
Hawkins, 24 S.W.f2d 340, 180 Ark. 
1056—Shultz Const. Co. v. Lovett, 
24 S.W.2d 330, 180 Ark. 1104—Cov- 
ington V. Little Fay Oil Co., 13 
S.W.2d 306, 178 Ark. 1046~Ft. 
Smith-Spadra Mining Co. v. Shir- 
ley, 13 S.W.2d 14, 178 Ark. 1007— 
Sandusky v. Warren, 6 S.W.2d 15, 
177 Ark. 2'71—Cleaver v. Bert 
Johnson Orchards, 298 S.W. 1016, 
175 Ark. 223—Ault v. McGaughey, 
292 S.W. 369, 173 Ark. 322—New 
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Ga.—^Holman v. American Auto. Ins. 
Co., 39 S.E.2d 860, 201 Ga. 454— 
Blair v. Fulton Bakery, 24 S.E.2d 
'698, 68 Ga.App. 879—^Williamson v. 
Kidd, 15 S.E.2d 801, 65 Ga.App. 
285—Powell V. Shurling, 179 S.E. 
6‘53, 51 Ga.App. 67. 

Tnd.—Conway v. Park, 31 N.R2d 79, 
108 Ind.App. 562. 

lowa.—Johnson v. Kinney, 7 N.W.2d 
188, 1232 lowa 1016, 144 A.L.R. 997 
—^Nelson v. Smeltzer, 265 N.W. 
924, 221 lowa 9'72. 

Kan.-^brpus Juris oited ia Allen v. 
Shell Petroleum Corporation, 68 P. 
2d 651, li46 Kan. 67. 

Ky.—^Home Lumber Co. v. Turley, 
139 S.W.2d 435, 282 Ky. 633—Per- 
kins-Harlan Coal Co. v. Creech’s 
Adm'r, 103 S.W.2d 943, 268 Ky. 174 
—Southern Mining Co. v. Saylor, 
95 S.W.2d 236, i264 Ky. 655—Gi- 
braltar Coal Mining Co. v. Miller, 
25 S.W.2d ‘38, 233 Ky. 129—Nugent 
Sand Co. v. Howard, 11 S.W.2d 98'5, 
227 Ky. 91—Long Fork Ry. Co. v. 
Ferrell. 293 S.W. 953, 219 Ky. 4'58. 
Md.—McVey v. Qerrald, 192 A- 789, 
172 Md. 595. 

Miss.—Gulfport Fertilizer Co. v. Bil¬ 
bo, 174 So. 6*5, 178 Miss. 7-91—Mor¬ 
gan Hili Paving Co. v. Morris, 133 
So. 229, 160 Miss. 79. 

Mo.—Fischer v. City of Cape Gl- 
rardeau, 131 S.W.2d 521, 345 Mb. 
122—^Bird v. St. Louis-San Fran- 
cisco Ry. Co., 78 S.W.2d 389, 336 
Mo. 316—Tash v. St. Louis-San 
Francisco Ry. Co., 76 S.W.2d 690, 
335 Mo. 1148—Wall v. Philip A. 
Rohan Boat, Boiler & Tank Co., 62 
S.W.2d 764, 333 Mo. 619—Anderson 

V. Asphalt Distributing Co., 65 S. 

W. 2d 688, 86 A.L.R. 1033—Wick- 
ham V. St. Louis-San Francisco 
Ry. Co., 31 S.W.2d 100'7—Baker v. 
Scott County Miliing Co., 20 S.W. 
2d 494, 323 Mo. 1089—Warner v. 
Oriel Glass Co., 8 S.W.!2d 84‘6, 319 
Mo. 1196, 60 A.L.R. 448—Oglesby 
V. St. Louis-San Francisco Ry. Co., 
1 S.W.2d 172, 318 Mo. 79, certio¬ 
rari denied St. Louis-San Fran¬ 
cisco R. Co. v. Oglesby, 48 S. 
Ct. '434, 277 U.S. '587, 72 L.Ed. lOOl 
—Goucan v. Atlas Portland Ce¬ 
rnent Co., 298 S.W. 789, 317 Mo. 
919—^HofEman v. Peerless White 
Lime Co., 296 S.W. 764, 317 Mo. 86 
—'Compton V. Louis Rich Const. 
Co., 28'7 S.W. 474, 315 Mo. 1068— 
Sabol V. St. Louis Cooperage Co., 
282 S.W. 425, 313 Mo. 527—Fischer 

V. M-K Express Co., App., 168 S. 

W. 2d 458—^Morton v. Alton R. Co., 
App., 118 S.W.2d 59—Emrick v. 
City of Springfield, App., 110 S.W. 
2d 840—Gerta v. Ross, 37 S.W.2d 
969, '225 Mo.App. 673—Cravfen ^ 
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in some decisions, the degree is that of reasonable^i j care. 


Halpin-Boyle Const. Co., App., 15 
S.W.2d 853—Samuel v. National 
Bag: € 0 ., App., 15 S.W.2d 376— 
Neely v. Chicago Great 'West-em R. 
Co., App., 14 S.W.2d 972, certio¬ 
rari quashed State ex rei. Chicago 
Great Western R. Co. v. Trimble, 
14 S.W.2d 978—Davis v. National 
Refining Co., App., 294 S.W. 114— 
Guldner v. International Shoe Co., 
App., 293 S.W. 428—Walker v. 
Mitchell Clay Mfg. Co., App., 291 
S.W. 180—Gehbauer v. J. Hahn 
Bakery Co., App., 285 S.W. 170— 
Schnlte v. Carmichael-Cryder Co., 
App., 282 S.W. 181—Ray v. Mar- 
quette Cernent Mfg. Co., App., 273 
S.W. 1078—Brown v. American Car 
& Poundry Co., App., 271 S.W. 640 
—^McGowan v. American Mfg. Co., 
App., 270 S.W. 423. 

Neb.—Smith v. Morton Motor Co., 
16 N.W.2d 843, 14'5 Neb. 396—Han- 
sen V. Jasmer, 203 N.W. 6'52, 113 
Neb. 372. 

N.H.—Burke v. Boston & M. R. R,, 
134 A. 574, 82 N.H. 350. 

N.C.—Murray v. Atlantic Coast Line 
R. Co., 11 S.E.2d 326, 218 N.C. 392 
—^Batton V. Atlantic Coast Line 

R. Co.. 193 S.E. '674, 212 N.C. 256, 
certiorari denied Atlantic Coast 
Line R. Co. v. Batton, 58 S.Ct. 750, 
303 U.S, 651, 82 L.Bd. 1112—Baker 
V. International Shoe Co., 154 S.E. 
667, 199 N.C. 379—Grubbs v. Lew- 
is, 145 S.E. 769, 196 N.C. 391— 
0*Brien v. Parks Cramer Co., 145 

S. E. 684, 196 N.C. 359—Graver v, 
Franklin Cotton Mills, 145 S.E. 
570, 196 N.C. 330—Taylor v. J. A. 
Jones Const. Co., 141 S.E. 492, 19'5 
N.C. 30—Ledford v. Tallassee Pow¬ 
er Co., 138 S.E. 424, 194 N.C. 98— 
Watson V. Sylva Tanning Co., 13$ 
S.E. 117, 192 N.C. 790—Boswell v. 
Whitehead Hoslery Mills, 132 S.E. 
'598, 191 N.C. 649—Lindsey v. Sun- 
crest Lumber Co., 130 S.E, 713, 190 
N.C. 844—Riggs v. Empire Mfg. 
Co., 129 S.E. 595, 190 N.C. 256— 
Cable V. Kitchen Lumber Co., 128 
S.E. 329, 189 N.C. 840. 

Ohio.—Bevan v. New York, C. & St. 
L. R. Co., 6 N.E.2d 982, 132 Ohio 
St. 2i45, certiorari denied 57 S.Ct. 
924, 301 U.S. 695, 81 L.Ed. 1351. 
Okl.—Casualty Reciprocal Exchange 
V. Sutfin, 166 P.2d 434. 196 Okl. 567 
—Wright V. Clark, 61 P.2d 192, 177 
Okl. 628. 

Or.—Erickson v. Meier & Prank Co., 
18 P.2d 207, 142 Or. 76—Leavitt v. 
Stamp, 293 P. 414, 134 Or. 191— 
Adskin v. Oregon-Washington R. 
& Nav. Co., 276 P. 1094, 139 Or. 
169, 

Pa.—Lemon v. Lonker, 97 Pa,Super. 
240. 

S.D.—^Breen v, Kreen, i22'5 N.W. 223, 
55 S.D. 150. 

Tenn.—Mebane v. Baptist Memorial 
Hospital. 166 S.W.2d 622, 179 Tenn. 


381—Jessie v. Chattanooga Golf 
and Country Club, 121 S.W.2d 557, 
173 Tenn. 636. 

rex.—City of Austin v. Johnson, Civ. 
App., 195 S.W.2d 222—City of Den- 
ton V. Whlte, Civ.App., 179 S.W. 
2d 834, error refused—Morgan v. } 
State, Civ.App.. 170 S.W.2d 64S, j 
reversed on other grounds State v. j 
Morgan, '170 S.W.2d 652, 140 Tex. | 
620—D-Bar Ranch v. Maxwell, Civ. * 
App., 170 S.W.2d 303, error refused ' 
—Crews V. Texas & P. Ry. Co., Civ, | 
App., 149 S.W.2d 1079, error dis-i 
missed, judgment correet—Harbin 
V. City of Beaumont, Civ.App., 146 j 
S.W.2d 297, error dismissed, judg- i 
ment correct—New Gin Co. v. | 
Dowell, Civ.App., 117 S.W.2d 810—- 
Rio Bravo Oil Co. v. Matthews, 
Civ.App., 20 S.W.2d 342—J. C. 
Stout Lumber Co. v. Mouton, Civ. I 
App., 293 S.W. 6S8. 1 

Utah.—^Elsw^ood v. Oregon Short 
Line R. Co., 23 P.2d 925, 82 Utah 
23'5, 

Va.—Bly V. Southern Ry. Co., 32 S. 
E.2d 659, 183 Va. 406—Stevens v. 
IMirakian, 12 S.E.2d 780, 177 Va. 
123—Thacker v. Klotz, 7 S.E.2d 
883, 175 Va. 267—Colonna Shipyard i 
V. Dunn, 145 S.E. 342, 151 Va. 740, 
certiorari denied 49 S.Ct. 253, 279 
U.S. 840, 73 L.Ed. 986—Farmers' 
Adm’x V. Chesapeake & O. Ry. Co., 
131 S.E. 334, 144 Va. 65. 

Wash.—Miller v. Western Stevedore 
Co., 268 P. 177, 148 Wash. 155, J-e- 
hearing denied 270 P. 310, 149 
Wash. 698. 

W.Va.—Barr v. Knotts, 133 S.E. 114, 
101 W.Va. 440. 

Wyo.—Chicago, B. & Q. R. Co. v. 

Murray, 277 P. 703, 40 Wyo. 324. 
39 C.J. p 31:4 note 22. 

The employer is an ^‘insnrer'» that 
his duty of exercising ordinary care 
will be performed.—Morgan v. State, 
Civ.App., 170 S.W.2d 648, reversed on 
other grounds State v. Morgan. 170 
S.W.2d 652, 140 Tex. 620. 

31. U.S.—^Bailey v. Central Vermont 
Ry., Vt, 63 S.Ct. 10*62, 319 U.S. 
350, 87 L.Ed. 1444, conformed to 
3‘5 A.2d 365, 113 Vt. 433—Balti- 
more & O. S. W. R. Co. v. Carroll, 
Ind., 50 S.Ct. 1S2, 280 U.S. 491, 74 
L.Ed. 666—^McGivern v. Northern 
Pac, Ry. Co., C.C.A,Minn., 132 F. 
2d 213—Harrison Engineering & 
Construction Corporation v. Rolli- 
son, C.C.A.Miss., 109 F.2d 602— 
Steedley v. Atlantic Coast Line R. 
Co.. C.C.A.Ga., 107 F.2d 7‘54--<!hap- 
man & Dewey Lumber Co. v. 
Hanks, C.C.A.Tenn., 106 F.2d 482, 
applying law of Arkansas—L. E. 
Whitham Const. Co. v. Remer, C. 
C.A.Okl., 93 F.2d 736—Aqua Sys¬ 
tem V. Kodakoski, C.C.A.Canal 
Zone, 88 P.2(i 305—^Newbern v. 
Great Atlantic & Pacific Tea Co., 
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C.C.A.N.C., 88 F.2d 528, 91 A.L.K. 

781—Pennsylvania Pulverizing Co. 
V. Butler, C.C.A.N.J., 61 F.2d 311 
—^Wisconsin & Arkansas Lumber 
Co. V. Ward, C.C.A.Ark., 32 P.2d 
974—Whitehurst v. Standard Oil 
Co., C.C.A.Ga., S F.2d 728—Chicago 
& N. W. Ry. Co. V. Payne, C.C.A. 
Neb., 8 F.2d 332—Raudenbush v. 
Baltimore & O. R. R., D.C.Pa., 63 
F.Supp. 329. 

Ariz.—.■Vpache Ry. Co. v. Shumway, 
158 P,2d 142, 62 Ariz. 350, 159 A. 
L.R. 857. 

Ark.—Aluminum Ore Co. v. George, 
1S6 S.W.2d 656, 20S Ark. 419—Safe¬ 
way Stores V. Phelps, 145 S.W.i>d 
337, 201 Ark. 405—Arkansas-Lou- 
is^ana Gas Co. v. Tillman, 144 S.W. 
2d 1077, 201 Ark. 437—Sparkman 
Hardwood Lumber Co. v. 2»rcCann, 
80 S.W.2d 53, 190 Ark, 552—Arka- 
delphia Sand & Gravel Co. v. 
Knight, 79 S.W.2d 71, 190 Ark. SSS 
—Chapman v. Henderson, 67 S.W. 
2d 570, 1S8 Ark. 714—Spadra Coal 
Co. v. White, 66 S.W.2d 10’:2, 1S8 
Ark. 568—^Williams Bros. v. Witt, 
43 S.W.2d 237, 184 Ark. 606—Mos- 
ley v. Raines, 37 S.W.2d 78, 183 
Ark. 669—Rice & Holiman v. Hen¬ 
derson, 35 S.W.2d 1016, 1S3 Ark. 
355—Booth & Flinn Co. v. Pear- 
sall, 33 S.W.2d 404, 182 Ark. 854 
—International Harvester Co. of 
America v. Hawkins, 24 S.W.2d 
340, ISO Ark. 1056—Missouri Pac. 
R. Co. V. Horner, 15 S.W,2d 994, 
179 Ark. 821—Milner v. Standard 
Veneer Co., 8 S.W.2d 456, 177 Ark. 
9S'6—^Western ,Coal «S: Mining Co. 

V. Burns, 272 S.W. 357, 16S Ark. 
976. 

Del.—^Bowing v. Delaware Rayon Co., 
192 A. 69S, 8 W.W.Harr. 339. 

Fla,—Holstun v. Embry, 169 So. 400, 
124 Fla. 554—^W. B. Harbeson 
Lumber Co. v. Andergon, 136 So. 
557, 102 Fla. 731. 

Ga.—Tankersley v. Southern Ry. Co., 
35 S.E.2d 522, 73 Ga.App. 88—Mid- 
dlebrooks v. Atlanta Metallic Cas- 
ket Co., 11 S.B.2d 682, 63 Ga.App. 
620. 

IU.—^Worthey v. Cleveland. C., C. & 
St. L. Ry. Co., 251 Ill.App. 585. 
lowa.—Anderson v. Sheuerman, 6 N. 

W, 2d 125, 232 lowa 705—Rehard v. 
Miles, 290 N.W. 702, 227 lowa 1290 
—^Nelson v. Smeltzer, 265 N.W. 
924, 221 lowa 972—^Degner v. An¬ 
derson, 239 N.W, 790, 213 lowa 
588, 

Kan.—^Allen v. Shell Petroleum Cor¬ 
poration, 68 P.2d 651, 146 Kan. 67. 
Ky.—^Brooks v. Arnett, 69 S.W.2d 
1029, 253 Ky. 491—Payne v. High 
Splint Coal Co., 40 S.W.2d 299, 239 
Ky. 634—^Duvin Coal Co. v. Fike, 
38 S,W.2d 201, 238 Ky. 376—Hali 
V. Proctor Coal Co., 34 S.W.2d 425, 
236 Ky. 813—Kelly & Shields v. 
Miller, 33 S.W.2d 663, 236 Ky. 69S 
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In determining the liability of the employer as 
in other cases in which it becomes a qiiestion of 
whether or not due, ordinary, or reasonable care 
and diligence has been exercised there is no abso¬ 
lute Standard to which the conduct of the master 


must have conformed, but the question is always 
One to be determined with reference to the facts 
of the particular case,®^ and regard must be had 
for the nature and extent of danger of the work,33 


—Faulkner v. Gatliff Coal Co., 15 
S.W.2cl 236, 228 Ky. 379. 

La.—Fontenot v. Raftery, App., 193 
So. 89'6. 

Me.—Boober v. Bicknell, 191 A. 27i5, 
135 Me. 153—Kimball v. Cla-k, 177 
A. 183, 133 Me. 263—Charpentier 
V. Great Atlantic & Pacific Tea 
Co., 157 A. 237. 130 Me. 423— 
Blacker v. Oxford Paper Co., 142 
A. 776, 127 Me. 228. 

Md.—Curtis Bay Towing- Co. v. Dean, 
199 A, 521, 174 Md. 498, certiorari 
denied 59 S.Ct. 92, 305 U.S. 628, 83 

L. Ed. 402—McVey v. Gerrald, 192 
A. 789, 172 Md. 595. 

Mass.—Ryan v. Gray, 55 N.E.2d 700, 
316 Mass. 259—Doherty v. PauFs 
For Tires, 49 N.E.2d 430, 314 Mass. 
83—Roberts v. Prank’s Inc., 49 N. 
E.2d 427, 314 Mass. 42—Mucha v. 
Northeastern Crushed Stone Co., 
30 N.E.2d 870, 307 Mass. '592— Ke- 
ough V, E. M. Loew’s, 21 N.E.2d 
971, 303 Mass. 364—Lynch v. New 
York, N. H. & H. R. R, 200 N.E. 
8T7, 294 Mass. 152—Shipp v. Bos¬ 
ton & M. R. R, 186 N.E. 653. 283 
Mass. 266—Campbell v. Dearborn, 
55 N.E. 1042, 176 Mass. 183. 

Minn.—Gonyea v. Duluth, M. & I. R. 

, Ry. Co., 19 N.W.2d 384, 220 Minn. 
226—Natalino v. St. Paul Bridge 
& Terminal Ry. Co., -251 N.W. 9, 
190 Minn. 118. * 

Miss.—Masonite Corp. v. Graham, 25 
So.2d ,322—Stewart v. Ek*oger Gro- 
cery, etc., Co., 21 So.2d 912—^Wil- 
kie V. West Const. Co. of Tennes- 
see, 1'8 So.2d 154, 196 Miss. 233, 
suggestion of error overruled 16 
So.2d 617, 196 Miss. 233—Wade- 
Stevens Lumber Co. v. Addy, 194 
So. '303, 187 Miss. 851—Wunderlich 
V. Walker, 189 So. 523, 186 Miss. 
149—Eagle Cotton Oil Co. v. Sollie, 
:i87 So. 506, 18'5 Miss. 475—Apo- 
nauff Mfg-. Co. v. Hammond, 187 
So. 227, IS'5 Miss. 198—Curry & 
Turner Const. Co. v. Bryan, 18i5 
So. 256, 184 Miss. 44—Forbus v. 
Cobb Bros. Const. Co., 185 So, 243, 
184 Miss. 647, suggestlon of error 
overruled 185 So. 643, 184 Miss. 
647—Adams v. Hicks, 178 So. 484, 
181 Miss. 16-5—Wilson <& Co. v. 
Holmes, 17'7 So. 24, 180 Miss. 361— 
Gulfport Fertilizer Co. v. Bilbo, 
174 So. «5, 178 Miss. 791—Gulf, 

M. & N. R Co. V. Kelly. 171 So. 
883, 178 Miss. 531, certiorari de¬ 
nied 57 S.Ct 938, 301 U.S. 705, 81 
L.Ed. 1359—^Norton v. Standard Oil 
Co., 171 So. 691, 177 Miss. 758— 
Merldian Graln & Elevator Co. v. 
Jones, 169 So. 771, 176 Miss, 764— 
Eagrle Cotton Oil Co. v. Pickett, 


166 So. 764, 175 Miss. 577—Allen 
Gravel Co. v. Curtis, 161 So. 670, 
173 Miss. 416—^Newell Contracting 
Co. V. Plynt, 161 So. 298, 172 Miss. 
719, motion overruled 161 So. 743, 
172 Miss. 719—Columbus & G. R. 
Co. v. Coleman, 1-60 So. 27'7, 172 
Miss. 514—^Corpus Juris cited in 
Gulfport Creosoting Co. v. White, 
157 So. 86, 87, 171 Miss. 127—Ham- 
montree v. Cobb Const. Co., Ii52 So. 
279, 168 Miss. 844—Brown v. Col- 
ey, 152 So. 61, 168 Miss. 778— 
Barron Motor Co. v. Bass, 150 So. 
202, 167 Miss. 786—Goodyear Tel- 
low Pine Co. v. Mitchell, 149 So. 
79.2, 168 Miss. 152, sug&estion of 
error overruled 150 So. 810, 168 
Miss, 152—^Anderson v. McGrew, 
122 So. 492, 154 Miss. 291. 

Mo.—Fischer v. City of Cape Girar- 
deau, 131 S.W.2d 521, 345 Mo. 122 
—Wall V. Philip A. Rohan Boat, 
Boiler & Tank Co., 62 S.W.2d 764, 
'333 Mo. 619—Gray v. Doe Run 
Lead Co., 53 S.W.2d 8'77, 331 Mo. 
481—Marsanick v. Luechtefeld, 
App., 157 S.W.2d 537—Alexander 

V. Porum Cafeteria, 37 S.W.2d 670, 
225 Mo.App. '679—Meyer v. John¬ 
son, 30 S.W.2d 641, 224 Mo.App. 
'56i5—Braziel v. St. Louis Terra 
Cotta Co., App., 9 S.W.2d 155— 
Howard v. Pred Schmitt Realty & 
Investment Co., App., 7 S.W.2d 448 
—Spina V. Union Biscult Co., App.p 
299, S.W. 136—Welty V. S. H. Kress 
& Co., 295 S.W. 501, 221 Mo.App. 
1089—Curtie v. Koch, App., 282 S. 

W. 1045. 

Neb.—^Phillips v. Chicago, B. & Q. R. 

Co.. 1227 N.W. 931, 119 Neb. 182. 

N.J.—^Huels V. General Elee. Co., 46 
A.2d 654, 134 N.J.Law 165—Cicho- 
cki V. Geigy Co., 183 A. 463, 14 N. 
J.Misc. 232. 

N.Y.—Schmidt v. Merchants Des- 
pateh Transp. Co., 280 N.T.S. 836, 
244 App.Dlv. 606, modified Schmidt 
V. Merchants Despateh Transp. Co., 
200 N.E. '824, 270 N.Y. 287, reargu- 
ment denied 2 N.E.2d 680, 271 N.Y. 
531—Smith v. Onondaga Pottery 
Co., 300 N.Y.S. 298, 164 Misc. 883. 
1»{.C.—^Batton v. Atlantic Coast Line 
R Co., 193 S.E. 674, 212 N.C. 256, 
certiorari denied Atlantic Coast 
Line R. Co. v. Batton, 58 S.Ct, 750, 
303 U.S. 6'51, 82 L.Ed. 1112—Hlgh- 
fill V. Washington Mills Co., 174 
S.E. 4157, 206 N.C. 582—Cole V. Sea- 
board Air Line Ry. Co., 154 S.E. 
682, 199 N.C. 389, certiorari denied 
Seaboard Air Line Ry. Co. v. Cole, 
'51 S.Ct 182, 282 U.S. 898, 75 L.Ed. 
791—Crawford v. Michael & Biv- 
ens, 154 S.E. 58, 199 N.C. 224— 
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Richardson v. American Cotton 
Mills, 130 S.E. 164, 190 N.C. 874— 
Barnes v. Phoenix Utility Co., 130 
SE. 1, 190 N.C. 382. 

Ohio.—Detroit & T. Shore Line R. 

Co. v. Seigel, App., 153 N.E. 870. 
Okl.—Rudeo Oil & Gas Co. v. Lof- 
land, 135 P.2d 494, 192 Okl. 256— 
Marrs v. Richardson, 87 P.2d 131, 
184 Okl. 342—Stephan v. Apart- 
ment Hotels, 77 P.2d 539, 182 Okl. 
274—Beasley v. Bond, 48 P.2d 299, 
173 Okl. 355—Producers' & Refln- 
ers' 'Corporation v. Castile, 246 P. 
61’5, 118 Okl. 42. 

Or.—^Wychgel v. States S. S. Co., 296 
P. 863, 135 Or. 475, certiorari de¬ 
nied States S. S. Co. v. Wychgel, 
52 S.Ct 11, 284 U.S. -625, 76 L.Ed. 
533. 

S.C.—Gowns V. Watts Mill, 133 S.E. 
550, 135 S.C. 163—Wilson v. At¬ 
lantic Coast Line R. Co., 131 S.E. 
777, 134 S.C. 31. 

Tex.—Stallings v. Whisenant, Civ. 
App., 159 S.W.2d 6'59—Texas & P. 
R. 'Co. V. Meek, Civ.App., 72 S.W.2d 
616, error refused—^Loulsiana Ry. 
& Nav. Co. of Texas v. Eldridge, 
Civ.App., 293 S.W. 901. 

39, C.J. p 314 note 22. 

32. U.S.—L. E. Whitham Const. Co. 
V. Remer, C.C.A.Okl., 93 P.2d 73-6 
—Grosscupp V. Chicago & N. W. 
Ry. Co., D.C.Wyo., 14 F.Supp. 276. 

Fla.—Holstun v. Embry, 169 So. 400, 
124 Fla. '5i54—^W. B. Harbeson 
Lumber €o. v. Anderson, 136 So. 
'5'57, 102 Fla. 731. 

Ky.—Yeary’s Adm'r v. Hignite Coal 
Co., 102 S.W.2d 19, 267 Ky. 265. 
Md.—Curtis Bay Towing Co. v. Dean, 
199 A. 521, 17'4 Md. 498, certioiari 
denied 59 S.Ct 92, 305 U.S. 628, 
83 L.Ed. 402—M. A. Long Co. v. 
State Acc. Fund, 144 A. 775, 156 
Md. 639. 

Miss.—Gulf, M. & N. R Co. v. Kel¬ 
ly, 171 So. 883, 178 Miss. 531, cer¬ 
tiorari denied 57 S.Ct 938, 301 

U. S. 705, 81 L.Ed. 1359. 

Mo.—Oglesby v. St. Louis-San Fran- 
cisco Ry. Co., 1 S.W.2d_ 172, 318 
Mo. 79, certiorari denied St. Louis- 
San Francisco R. Co. v. Oglesby, 
48 S.'Ct 434, 277 U.S. 687, 72 L.Ed. 
1001—Morton v. Alton R. Co., App., 
118 S.W.2d 69. 

Neb.—Eliis v. Union Pac. R Co., 22 
N.W.2d 305, '147 Neb. 18. 

33, U.S.—^L. E. Whitham Const. Co. 

V. Remer, C.C.A.Okl., 93 P.2d 736. 
Fla.—^Holstun v. Embry, 169 So. 400, 

124 Fla. 6'64. 

Mo.—Bird v. St. Louis-San Fran- 
' Cisco Ry. Co.. 78 S.W.2d 389, 336 
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the place where the work is perfonned,34 and the 
instrumentalities fttrnished,35 and the equipment, 
appliances, and Information known to, and available 
in, the particular industry or work.^® The test re- 
sorted to is what a reasonably prudent person would 
ordinarily have done in the same situation or under 
similar circumstances.37 Although the employer’s 
duty is that of exercising ordinary or reasonable 
care, whether the work is comparatively safe or is 
extremely dangerous,S8 his duty becomes more im¬ 
perative as the risk increases,^^ as do the acts and 
precautions required by ordinary prudence."^® 
While the employer must anticipate and guard 
against all such dangers as will likely fiow from the 
conditions of the place in which his employees work, 
and the instrumentalities with which they are pro- 
vided to work,^! when used in the usual way they 
are intended to be used,42 he is not bound to fore- 
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see and provide against every possible danger^s 
and can be held liable oniy for injuries which he 
should have reasonably foreseen.'*^ 

Generally it is not the duty of a master to estab- 
lish and maintain conditions which are safe for 
every employee;^® it is enough that the conditions 
are reasonably safe for the average emplcyce.*^^ 
The fact that dangers may be connected with the 
general class of work in which the servant is en- 
gaged, which the required degree of care of the 
master could not remove, does not excuse the mas- 
ter from liability for injuries due to dangers which 
the exercise of the requisite degree of care would 
remove.'^ 

Momcntary forgetfulness may in an emergency 
excuse negligence on the part of a servant, as dis- 
cussed infra § 436, but it does not create liability 


Mo. 316—^Morton v. Alton R. Co.» 
App., 118 S.W.2d 59—Clark v. 
Wheelock, App., '293 S.W. 456. 
N.C.—Batton v. Atlantic Coast Line 
R. Co., 193 S.E. 674, 212 N.C. 256, 
certiorari denied Atlantic Coast 
Line R. Co. v. Batton, 58 S.Ct. 750, 
303 U.S. 651, 82 L.Ed. 1112. 

34. Fla.—Holstun v. Embry, 169 So. 
400, 124 Fla, 654. 

35. Ark.—Smith v. McEachin, 67 S. 
W.2d 1043, 186 Ark, 1132. 

Fla.—Holstun v. Embry, 169 So. 400, 
124 Fla. 654. 

Miss.—Stewart v. Kroger Grocery, 
etc., Co., 21 So.2d 912—Gulf, M. & 
N. R. Co. V. Kelly, 171 So. 883, 178 
Miss. 531, certiorari denied 67 S. 
Ct. 938, 301 U.S. 705, 81 L.Ed. 1359. 
S.C.—Gowns V. Watts Mill, 133 S.E. 
550, 13'5 S.C. 1'63. 

36. Del.—Bowing v. Delaware Ray- 
on Co., 192 A. '598, 8 W.W.Harr. 
339. 

37. U.S.—L. E. Whitham Const. Co. 
V. Remer, C.C.A,Okl., 93 P.2d 736 
—Chicago & N. W, Ry. Co. v. 
Payne, C.C.A.Neb., 8 F.2d 332. 

Ark.—Aluminum Ore Co. v. George, 
186 S.W.2d 656, 208 Ark, 419—Hali 

V. Patterson, 166 S.W.2d 667, 20-5 
Ark. 10—Arkansas-Loiiisiana Gas 
Co. V. Tillman, 144 S.W.2d 1077, 
201 Ark. 437—Gerig v. Furr, 39 S. 

W. 2d 1021, 183 Ark. 1036—St. Lou- 
is, I. M. & So. Ry. Co. v. Copeland, 
167 S.W. 71, 113 Ark. 60. 

Md.—M. A. Long Co. v. State Acc. 

Fund, 144 A. 77i5, 156 Md. 639. 

Mo.—Schaum v, Southwestern Bell 
Telephone Co., 78 S.W.2d 439, 336 
Mo. 228—Newhouse v. St. Louis 
Bank Building & EQuipment Co., 
33 S.W.2d 932, 326 Mo. 1047—Em- 
rick V. City of Springfield, App., 
110 S.W.2d 840—^Lutgen v. Stand¬ 
ard Oil Co., 287 S.W. 885, 221 Mo. 
App. 773. 


N.C.—Murray v. Atlantic Coast Line 
R. Co., 11 S.E.2d 32$, 218 N.C. 392 
—Batton V. Atlantic Coast Line R. 
Co., 193 S.E. 674, 212 N.C. 256, cer¬ 
tiorari denied Atlantic Coast Line 
R. Co. V. Batton, 58 S.Ct. 750, 303 

U. S. 651, 82 L.Ed. 1112. 

Va.—Bly V. Southern Ry. Co., 31 S. 
E.2d 564, 183 Ya. 162, opinion ad- 
hered to 32 S.E.2d 659, 183 Va. 406. 
39 C.J, p 319 note 22 [c]. 

The usual aud customary method 
employed by ordinarily prudent men 
in the same work under similar eir- 
cumstances afCords the measure of 
the degree of care required of the 
employer.—Reynolds v. Security 
Trust Co., 225 N.W. 575, 246 Mich. 
670. 

38. U.S.—Bailey v. Central Vermont 
Ry., Yt., 63 S.Ct. 1062, 319 U.S. 
350, 87 L.Ed. 1444, conformed to 
35 A.2d 365, 113 Vt, 433—L. E. 
Whitham Const. Co, v. Remer, C.C. 
A.Okl., 93 F.2d 736. 

33. U.S.—Bailey v. Central Yermont 
Ry., Vt., 63 S.Ct. 1062, 319 U.S. 
350, 87 L.Ed. 1444, conformed to 
3i5 A.2d 365. 113 Yt. 433. 

40. U.S.—L. E. Whitham Const. Co. 

V. Remer, C.C.A,Okl., 93 P.2d 736. 
Miss.—Stewart v. Kroger Grocery, 

etc., Co., -21 So.2d 912—Gulf, M. & 
N. R. Co. V. Kelly, 171 So. 883, 17S 
Miss. 531, certiorari denied 57 S. 
Ct. 938, SOI U.S. 705, 81 L.Ed. 1359 
—E. L. Bruce Co. v. Brogan, 166 
So. 350. 175 Miss. 208. 

Mo.—Schaum v. Southwestern Bell 
Telephone Co., 78 S.W.2d 439, 336 
Mo. 228. 

Or,—Wychgel v. States S. S. Co., 296 
P. 863, 135 Or. 475, certiorari de¬ 
nied States S. S. Co. v. Wychgel, 
62 S.Ct. 11, 284 U.S, 625, 76 L.Ed. 
533. 

39 C.J. p 314 note 22 [d]. 

41. Ark.—Aluminum Ore Co. v. 
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George. 188 S.W.Sd 656, 208 Ark. 
419—Arkansas-Louisiana Gas Co. 
V. Tillman, 144 S.W.2d 1077, 201 
Ark. 437—St. Louis, I. M. & So. 
Ry. Co. V. Copeland, 167 S.W. 71, 
113 Ark. 60. 

42. Miss.—Stewart v. Kroger Gro¬ 
cery, etc., Co., 21 So.2d 912—^Wel- 
linger v. Terminal R. Ass'n of St. 
Louis, 183 S.W.2d 908, 353 Mo. 670. 

Improper or unusual use as offecting 
liability of employer see infra § 
251. 

43. Ark.—Arkansas-Louisiana Gas 
Co. V. Tillman, 144 S.W.2d 1077, 201 
Ark. 437—St Louis, I. M. & So. 
Ry. Co. V. Copeland, 167 S.W. 71, 
1X3 Ark. 60. 

Tex.—Magnolia Petroleum Co. v. 
Ford, Civ.App., 14 S.W.2d 97. er¬ 
ror denied, Sup., Ford v. Magnolia 
Petroleum Co., 17 S.W.2d 36, 118 
Tex. 461. 

44. Ark.—Gerig v. Furr, 39 S.W.2d 
1021. 183 Ark. 1036. 

Mass.—Bigos v, United Rayon Mill, 
16 N.E.2d 44, 301 Mass. 7C. 

Miss.—^Veney v. Samuels, 107 So. 517, 
142 Miss. 476. 

N.M.—^Maestas v. Alameda Cattle 
Co., 14 P.2d 733, 36 N.M. 323. 

N.C.—Goddard v. Southern Desk Co., 
153 S.E. 608, 199 N.C. 22—Potter 
V. Atlantic Coast Line R. Co., 147 
S.E. 698. 197 N.C. 17. 

Tex.—Magnolia Petroleum Co. v. 
Ford, Civ.App., 14 S.W.2d 97, er¬ 
ror denied, Sup., Ford v. Magnolia 
Petroleum Co., 17 S.W.2d 36, 118 
Tex. 461. 

45- Del.—^Bowing v. Delaware Ray¬ 
on Co., 192 A. 598, 8 W.W.Harr. 
339. 

40. Del.—Bowing v. Delaware Ray¬ 
on Co., supra. 

47. Okl.—^^Vright v. Clark, 61 P.2d 
192, 177 Okl. 628. 



§ 202 


MASTER ANE SERVANT 


where the master has exercised the required degree 
of care for the servanfs safety.'*^ 

Ride as affected by statute, Unless the statute 
imposes an absolute duty on the part of the employ- 
er or in terms se-ts up a different measure of care,^^ 
under the various statutes regulating the matter the 
master is not a guarantor or insurer of the serv- 
anfs safety,50 but the common-law rule requiring a 
master only to use ordinary or reasonable care will 
be held to apply.^i 

§ 203* - Care Required Dependent on 

Knowledge and Experience of Serv¬ 
ant 

Whether the master has exercised reasonable care in 
furnishing his servant reasonably safe instrumentalities 
and a place for work depends in some degree on the ex- 
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perience, maturity, intelligence^ and disoretion of the 
servant. 

While the duty of the master to provide his serv- 
ants with a reasonably safe place in tybich to work 
is owed alike to the young and the old,52 the skilled 
and the unskilled,®^ whether the master has exer¬ 
cised ordinary or reasonable care in furnishing his 
servant reasonably safe instrumentalities and a 
place for work depends in some degree on the ex¬ 
perience, maturity, intelligence, and discretion of 
the servant employed,^^ and in the case of youthful 
employees he must exercise a degree of care which 
has regard for their youth and inexperience.55 
Where, however, the master has furnished a suita- 
ble place to work and suitable appliances, if the 
servant is mature and sensible and has had some 
experience in the work being done he must look 
after himself as to ali obvious dangers in the de- 


48- Miss.—Eagle Cotton Oil Co. v. 
Pickett. 166 So. 764, 175 Miss. 577. 

49- IT.S.—Mallatt v. Ostrander Ry. 
& Timber Co^, D.C.Or., 46 F.Supp. 
250. 

Mo.—Cantley v. Missouri-Kansas- 
Texas R. Co., 183 S.W.Sd 1.23, 363 
Mo, 606—Blittschau v. American 
Car & Foundry Co,, App., 144 S.W. 
2d 196. 

Neb.—Johnson v. Weborg, 7 ]S‘.W.2d 
65, 142 Neb. 516. 

N.T.—Bellows v. Merchants Des- 
patch Transp. Co., 12 N.Y,S.2d 655, 
257 App.Div. 16, afflrmed 27 N.E,2d 
440, 283 N.Y. 681. 

Pa.—Graszkowski v, White Brothers 
Smelting Corporation, 18 Pa.Dist. 
& Co. 438. 

Wis.—Lu May v. Van Drisse Motors, 
226 N.W. 301, 199 Wis. 310, 

39 C.J. p 820 noto 24« 

Violation of statute couoluslve 
The violation of a statute impos- 
ing duty to furnish safeguards for 
employees is conclusive as to negli- 
gence of person charged with viola¬ 
tion.—Kolenko v, Certain-Teed Prod¬ 
ucts Corporation, D.C.N.T., 20 F. 

Supp. 920, 

Violation of Federal Safety AppU- 
ance Acts is negligence per se.— 
Gieseking v. Litchfield & M. Ry. Co., 
94 S.W.2d 375, 339 Mo. 1. 

50. 111.—Huff V. Illinois Cent. R. Co., 
199 S.E. 116, 362 111. 95—Speiring 
V. Chicago & E. I. R. Co., 60 N.E. 
2d 267, 325 Ill.App. 576. 

Wis.—^Northwestern Casualty & 

Surety Co. v. Industrial Commis- 
sion, 216 N.W. 485, 194 Wis. 337. 
Protection against willfol, unlaw- 
fnl, or negUgent acts of others held 
not required by statute.—Baker v. 
Janesville Traction Co., 234 N.W. 
912, 204 Wis. 452. 

5I> TT.S.—Bailey v. Central Vermont 
Ry,. Vt, 63 S.Ct. 1062, 319 U.S. 350, 


87 L.Ed. 1444, conformed to 35 A. 
2d 365, 113 Vt. 433—Mescall v. W. 

T. Grant Co., C.C.A.Ind., 183 F.2d 
200, applying Chio statute, and 
certiorari denied 63 S.Ct. 1176, 319 

U. S. 759, 87 L.Ed. 1711, rehearing 
denied 63 S.Ct, 14.45, 320 U.S. 214, 
87 L.Ed. 1851. 

IU.—Huff V. Illinios Cent. R. Co., 199 
S.E. 116, 362 111. 95. 

Me.—McLaughlin v. Bangor & A. R. 

Co., 140 A. 827, 127 Me. 24. 

N.Y.—Dittiger v. Isal Realty Cor¬ 
poration, 85 N.Y,S.2d 311, 264 App. 
Div. 279. 

39 C.J. p 320 note 25. 

52- R.I.—Faltinali v. Great Atlantic 
& Pacific Tea Co., 182 A. 605, 55 
R.I, 438. 

53. Tex.—City of Austin v. Johnson, 
Civ.App., 195 S.W.2d 222. 

64. U.S.—Harrison v. L. E. Myers 
Const, Co., C.C.A.Ark., 42 P.2d 950, 
certiorari denied 51 S.Ct. 103, 282 
U.S. 887, 75 L.Ed. 782——Corpus 

Juris quoted in Grosscupp v. Chi¬ 
cago & N. W. Ry. Co., D.C.Wyo., 
14 F.Supp. 276, 278. 

Ark.—Odenbaugh v. St. Louis South- 
westem Ry. Co., 120 S.W.2d 713, 
196 Ark. 1036. 

Kan.—Corpus Juris quoted in Fish- 
bum V. International Harvester 
Co., 138 P.2d 471, 475, 157 Kan. 
43. 

Mass.—Sheridan v. Boston & A. R. 

R., 149 N.E. 150, 253 Mass. 446. 
Miss.—Corpus Juris oited in J. W. 
Sanders Cotton Mill Co. v. Bryan, 
179 So. 741, 744—Middleton v. 

Faulkner, 178 So. 683, 180 Miss. 
737. 

Mo.—Morton v. Alton R. Co., App., 
118 S.W.2d 59. 

N.C.—Fowler v. Carolina Cross Arm 
& Conduit Co., 133 S.E. 188, 192 
N.C. 14. 

39 C.J. p 321 note 27. 

Care required of master generally as 
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to Inexperienced or minor servants 
see supra § 185. 

Mentally fisflcient servant 
The master^s duty of due care, to 
give special protection to a servant 
mentally deficient, arises from lat- 
ter^s failure, without fault, to appre- 
ciate dangers ordinarily obvious.— 
Dziedzie v. Newmarket Mfg. Co., 129 
A. 271, 81 N.H. 516—Smith v. Ameri¬ 
can Woolen Co., 92 A, 334, 77 N.H. 
891. 

Where ©mployeo was an epileptio, 
employer’s knowledge of his disease 
was a circumstance in light of which 
employer’s conduct in furnishing a 
place for him to work was to be 
judged, but employer owed employee 
no duty of special protection except 
as related to an attack.—Monteith v. 
Manchester Rendering Co., 131 A. 
440, 82 N.H. 175. 
l^ineman not inexperienced 

One employed by electric com- 
pany as a lineman for one year and 
three months was not entitled to 
special protection against risks in¬ 
cident to his employment on ground 
of inexperience.—Fortier v. Concord 
Electric Co., 33 A.2d 801, 92 N.H. 493. 
55. U.S.—iCorpus Juris quoted in 
Grosscupp V. Chicago & N, W. Ry. 
Co., D.C.Wyo., 14 F.Supp. 276, 278. 
Kan.—Corpus Juris qnoted in Pish- 
burn V. International Harvester 
Co., 138 P.2d 471, 157 Kan. 43. 
Mich.—La Pointe v. Chevrette, 250 
N.W. 272, 264 Mich. 482—Belmer 

V. Boyne City Tanning Co., 125 
N.W. 726, 160 Mich. 669, 

Miss.—Corpus Juris cited in J. W. 
Sanders Cotton Mill Co. v. Bryan, 
179 So. 741, 744—Middleton v. 

Faulkner, 178 So. 683, 180 Miss. 
737. 

N.C.—Fowler v. Carolina Cross Arm 
& Conduit Co., 133 S.E. 188, 192 N. 
C. 14. 

39 C.J. p 321 note 28. 
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tails af the work,®6 Further, the master canncyt be 
held liable for failure to furnish a safe place to 
Work if the danger is so obvious and is before the 
servanf s eyes to such extent that he must know, by 
the tise of ordinary intelligence, «the danger that 
confronts him,^'^ nor can the master be held liable 
for failure to furnish the servant with safe tools 
where the servant has equal knowledge with the 
master as to the safety 'thereof,58 as where the tools 
furnished are of a simple nature in which defects 
'can be readily observed.®® A master cannot escape 
liability, however, where the servant had no knowl¬ 
edge of defective conditions and the danger was 
not so obvious that he should have observed it,®® 
and it has been held that the degree of care which 
the law requires of a master is greater than that 
which is required of the servant, and a master may 
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be chargeable with negligence in failing to ascer- 
tain a danger where the servant is not so charge- 
able.6i 

§ 204. Delegation of Duty 

a. In general 

b. To servant injured 

a. In General 

The duty to furnish safe tools, machlnery, applianccs, 
and places for work !s a positive duty resting on the 
master and cannot be delegated to another so as to re- 
lieve the master of his primary liability. 

The duty to furnish safe tools, machinery, appli- 
ances, and places for work is a positive, affirmative 
duty resting on the msster, and cannot be delegated 
to another,or, rather, cannot be delegated to an¬ 


sa Miss.—Brown v. Coley, 152 So. 
61, 168 Miss. 778. 

Assumption of ordinary risks by 
servant see infra § 872. 

57. Ky.—Phillips v. Keltnei^s 

Adm'r, 124 S.W.2d 71, 276 Ky. 254— 
Grigsby v. Louisville & N. R. Co., 
114 S.W.2d 775, 272 Ky. 709. 
Xiiuployer^s duty to cousider em- 

ploy&e’s physical couditloii in as- 
si'gning work is discharged unless 
employee was justifiably ignorant of 
danger.—Sweeuey v, Wlnebaum, 149 
A. 77, 84 N.H. 217. 

58. ' Okl.—Leierer v. Thompson, 122 
P.2d 387, 190 Okl, 233—Nelson v. 
Wolverine Petroleum Corporation, 
117 P.2d 787, 189 Okl. 351—Chi- 
cago, R. I. & P. R. Co. V, Lillard, 
141 P. 8, 42 Okl. 109. 

59. U.S.—Corpus Juils ^ote^ iu 
Grosscupp V, Chicago & N. W. Ry. 
Co., D.C.Wyo., 14 P.Supp. 276. 278. 

Fla,—C. P. Hamblen, Inc. v. Owens. 

172 So. 694, 127 Fla. 91. 

Kan.—Corpus Juris quoted iu Fish- 
burn V. International Harvester 
Co., 1,38 P.2d 471, 47i5, 157 Kan. 43. 
Okl.—Leierer v. Thompson, 122 P. 
2d 387, 190 Okl. 233—Nelson v. 
Wolverine Petroleum Corporation, 
117 P.2d 7S'7, 189 Okl. 351. 

39 G.J. p 321 note 29. 

Simple tools generally see infra § 
216. 

60. Kan.—Corpus Juris quoted iu 
Pishburn v. International Harves¬ 
ter Co., 138 P,2d 471, 475, 157 Kan. 
43. 

39 C.J. p 321 note 30. 

61. Kan.—Corpus Juris quoted iu 

Pishburn v. International Harves¬ 
ter Co., 138 P.2d 471, 476, 157 Kan. 
43. « 

39 C.J. p 322 note 31. 

'60. U.S.—Southern Package Corpo¬ 
ration V. Mitcheli; C.C.A.Miss., 109 
F.2d 609—Bonner v. Texas Oo., C. 
C.A.Tex, 89 F.2d 29,1—Pates v. At¬ 


lantic Ice & Coal Co., C.C.A.Fla., 
76 P.2d 86—Grammer v. Mid-Con- 
tinent Petroleum Corporation, C.C. 
A.Okl., 71 P.2d 38, certiorari de- 
nied 55 S.Ct. 82, 293 U.S. 571, 79 L. 
Ed. 670—Hane v. Mid-Continent 
Petroleum Corporation, D.C.Okl., 
47 F.2d 244—^James Baird Co. v. 
Boyd, C.C.A.N.C., 41 P.2d 578—J. 

R. Hanify Co. v. Westberg, C.C.A. 
Or., 16 F.2d 552. 

Ala.—Belcher v. Chapman, 7 So.2d 
859, 242 Ala. 653. 

Ark.—Clark v. Patterson, 77 S.W.2d 
978, 190 Ark. Ii48—Fraser v. Nor- 
man, 42 S.W.2d 569, 184 Ark. 434— 
Gaster v. Hicks, 25 S.W.2d 760, ISI 
Ark. 299. 

Fla.—Putnam Lumber Co. v. Berry, 
2 So.2d 133. 

lowa,—Rehard v. Miles, 284 N.W. 
829, superseded on other grounds 
290 N.W. 702, 227 lowa 1290. 

Kan.—Allen v. Shell Petroleum Cor¬ 
poration, 68 P.2d 651, 146 Kan. 67. 
Ky.—Luton Mining Co. v. Louisville 
& N. R. Co., 123 S.W.2d 1055, 276 
Ky. 321—Big Sandy & C. R. Co. v. 
Measeirs Adm'r, 42 S.W.2d 747, 
240 Ky. 571—Kelly & Shields v. 
Miller, 33 S.W.2d 662, 236 Ky. 698 
—^Nugent Sand Co. v. Howard, 11 

S. W.2d 985, 227 Ky. 91. 

Mass.—Ryan v. Gray, 55 N.E.2d 700, 
316 Mass. 359—Cronan v. Armi- 
tage, 190 N.E. 12, 28'5 Mass. 620. 
Minn.—Novonty v. Bouley, 27 N.W. 

2d 813, 223 Minn. 592. 

Miss.—^Willsie v, West Const. Co. of 
Tennessee, 16 So.2d 154, 196 Miss. 
233, suggestion of error overruled 
15 So.2d 617, 196 Miss. 233—Price 
V. Taylor, 1 So.2d 784, 191 Miss. 
392—^Wade-Stevens Lumber Co. v. 
Addy, 194 So. 303, 187 Miss. 851— 
Adams v. Hicks, 178 So. 484, 181 
Miss. 165—^Norton v. Standard Oil 
Co., 171 So. 691, 177 Miss. 758— 
Gow Co. V. Hunter, 168 So. 264, 
175 Miss. 896—B. L. Bruce Co. v. 


Brogan, 166 So. 350, 175 Miss. 208 
—Mississippi Utilities Co. v. 
Smith, 145 So. 896, 166 Miss. 105 
—^Wilbe Lumber Co. v. Caihoun, 
140 So. 680, 163 Miss. 80—Plant- 
ers’ Oil Mill v. Wiley, 122 So. 365, 

154 Miss. 113. , 

Mo.—Tash V. St. Louis-San Pran- 
cisco Ry. Co., 75 S.W.2d 690, 335 
Mo. 1148—^Wall V. Philip A. Rohan 
Boat, Boiler & Tank Co., 62 S.W.2d 
764, 333 Mo. 619—Anderson v. As- 
phalt Distributing Co., 5'5 S.W.2d 
688, 86 A.L.R. 1033—Gordon v. 

Muehling Packing Co., 40 S.W.2d 
693, 328 Mo. 123—Kemper v. Gluck, 
39 S.W.2d 330, 327 Mo. 733, cer¬ 
tiorari denied Gluck v. Kemper, 62 
S.Ct. 29, 284 U.S. 649, 76 L.Ed. 651 
—Warren v. American Car & 
Foundry Co., 38 S.W.2d 718, 327 
Mo. 755—Cunningham v. Doe Run 
Lead Co., 26 S.W.2d 957—Messing 

V. Judge & Bolph Drug Co., 18 S. 

W. 2d 408, 322 Mo. 901—Snyder v. 
American Car & Foundry Co., 14 S. 
W.2d 603, 322 Mo, 147—Warner v. 
Oriel Glass Co., 8 S.W.2d 846, 319 
Mo. 1196, 60 A.L.R. 448—Dixon v. 
Frazier-Davis Const. Co., 298 S. 
W. 827, 318 Mo. 50—Stahl v. St. 
Louis-San Francisco Ry. Co., 287 
S.W. 52S—Jablonowski v. Modern 
Cap Mfg. Co., 279 S.W. 89, 312 Mo. 
173—^Wright v. Kansas City Struc- 
tural Steel Co., 157 S.W.2d 682, 236 
Mo,App. 872, applying law of Kan¬ 
sas—^Daniels v. Luechtefeld, App., 

155 S.W.2d 307—Jenkins v. Kansas 
City, 91 S.W.2d 98, 230 Mo.App. 
337—^Whitehead v. Fogelman, App., 
44 S.W.2d 261—Alexander v. Por¬ 
um Cafeteria, 37 S.W.2d 670. 236 
Mo.App. 679—^Manuel v. American 
Car & Foundry Co., App-, 23 S.W. 
2d 1073—Jaycrest v. St. Louis 
Screw Co., App., S S.W.2d 1015— 
Dillard v. Justus, 3 S.W.2d 392', 
222 Mo.App. 862—^Reynolds v. AJ. 
G. Barnes Amusement Co., 300 S. 
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other so as to relieve the master of his primary 
liabiLity,®'^ and the agency or person to whom the 
duty is attempted to be delegated is immaterial.s^ 


This is true no matter how carefully the person or 
agency to whom the duty is attempted to be delegat- 
ed is selected®5 or how competent or reputable he 


W. 1062, 221 Mo.App. 1169—Hop- 
kins V. American Car & Poundry 
Co., App., 29’5 S.W. 8)41, opinion 
quashed on other grounds State 
ex rei. Hopkins v. Daues, 6 S.W.2d 
893, 319 Mo. 733—Green v. Kurtz. 
App., 292 S.W. 1073—Watson v. 
Carthage Marble & White Lime 
Co., App., 290 S.W. 649—^Watson 
V. Energy Const. Co., 286 S.W. 715, 
220 Mo.App. 362—Schulte v. Car- 
‘michael-Cryder Co., App., 282 S.W. 
181—Crowley v. American Car & 
Poundry Co., App., 279 S.W. 212— 
Bushong V. Barrett Co., App., 273 
S.W. 7'61—Evans v. Southern 
Wheel Co., App., 273 S.W. 749— 
Schleef v. Schoen, 270 S.W. 410, 
216 Mo.App. 499—House v. St. 
Louis Car Co., App., 270 S.W. 135. 
N.H.—Dowling v. L. H. Shattuck, 
Inc., 17 A.2d 529. 91 N.H. 234— 
Pickett V. Norwood Calef & Co., 
196 A. 627, 89 N.H. 244—Burke v. 
Boston & M. R. R., 134 A. '574, 82 
N.H. 3i50. 

N.J.—Clayton v. Ainsworth, 4 A.2d 
274, 122 N.J.Law 160. 

N.Y.—^Wohlfron v. Brooklyn Edison 
Co., 265 N.Y.S. 18, 238 App.Div. 
463, affirmed 189 N.B. 691, 263 N. 
Y. 547—Buckley v. Cunard S. S. 
Co., 253 N.Y.S. 264, 233 App.Div. 
361—Blosky v. Overseas Shipping 
Co., 220 N.Y.S. 95, 219 App.Div. 
<438. 

N.C.-—Potter v. Atlantic Coast Line 

R. Co., 147 S.E. 698, 197 N.C. 17 
—Bilis V. Durham Herald Co., 145 

S. B. 283, 196 N.C. 262—Taylor v. 
J. A. Jones Const. Co., 141 S.E. 
492, 195 N.C. 30—Richardson v. 
American Cotton Mills, 130 S.E. 
164, 190 N.C. 874—Bam«s v. Phoe¬ 
nix Utility Co., 130 S.E, 1, 190 N. 
C. 382—^Perkins v. Spray Wood & 
Coal Co., 127 S.E. 677, 189 N.C. 
602—Thomas v. Lawrence, 127 S. 
E. 585, 189 N.C. 621. 

Okl.—Oklahoma City v. Dobbs, 142 
P.2d 369, 198 Okl. 183—Buxton v. 
Hicks, 131 P.2d 1016, 191 Okl. 573 
—McCracken v. Pranco-Domlnion 
Dev.elopment Corporation, 117 P.2d 
135, 189 Okl. 354—Kansas City 
Bridge Co. v. Gravitt, 10i5 P.2d 767, 
188 Okl. 30—Wright v. Clark, 61 
P.2d 192, 177 Okl. 628—Singer Sew- 
ing Mach. Co. v. Odom, 45 P.2d 
473. 172 Okl. 411—Southern Drill- 
ing Co. v. McKee, 42 P.2d 265, 171 
Okl. 409. 

Or.—^Wychgel v. States S. S. Co., 
296 P. 863, 135 Or. 475, certiorari 
denied States S. S. Co. v. Wychgel, 
•52 S.Ct. 11, 284 U.S. 625, 76 L.Ed. 
533—^^^'■arner v. Synnes, 235 P. 305, 
11-4 Or. 451. 

Pa.—Venzel v. Valley Camp Coal Co., 
156 A. 240, 304 Pa. 683. 


S.C,—Tucker v. Holly HUI Lumber 
Co., 20 S.E.2d 704, 200 S.C. 259— 
Nuckolls V. Great Atlantic & Pa¬ 
cific Tea Co., 5 S.E.2d 862, 192 S. 
C. Ii5'6—Leslie v. Southern Paving 
Const. Co., 169 S.E. 139, 169 S.C. 
414. 

Tex.—Fort Worth Elevators Co. v. 
Russell, 70 S.W.2d 397, 123 Tex. 
128—Beaumont, S. L. & W. Ry. 
Co. V. Schmidt. 72 S.W.2d 899, 123 
Tex. 580—City of Beaumont v. Si¬ 
las, Civ.App., 200 S.W.2d 690— 
City of Austin v. Johnson, Civ. 
App., 195 S.W.2d 222—Morgan v. 
State, Civ.App.. 170 S.W.2d 648, 
reversed on other grounds State v. 
Morgan, 170 S.W.2d 652, 140 Tex. 
620—Magnolia Petroleum Co. v. 
Studdard, Civ.App., 83 S.W.2d 1047. 
error dismissed—Jackson v. Hous- 
ton, E. & W. T. Ry. Co., Civ.App., 
293 S.W, 865, reversed on other 
grounds Houston E. & W. T. Ry. 
Co. V, Jackson, Com.App., 299 S. 
W. 885. 

Va.—Bly V. Southern Ry. Co., 31 S. 
E.2d '564, 183 Va. 162, opinion ai- 
hered to 32 S.E.2d '659, 183 Va. 
406—Aronovitch v. Ayres, 193 S. 
E. '524, 169 Va. 308—Colonna Ship- 
yard v, Dunn, 145 S.E. 342, 151 Va. 
740, certiorari denied 49 S.Ct. 253, 
279 U.S. 840, 73 L.Ed. 986. 

Wash.—Blessing v. Camas Prairie 
R. Co.. 100 P.2d 416, 3 Wash.2d 266 
—^White V. Consolidated Freight 
Lines, 73 P.2d 358, 192 Wash. 146 
—Cockerline v. Anderson, 52 P.2d 
321, 184 Wash. 701—Stanke v. Spo- 
kane, C. D, & P. Ry. Co., 43 P.2d 
961, 181 Wash. 472—McGinn v. 
North Coast Stevedoring Co., 270 
P. 113, 149 Wash. 1—Christansen 
V. Puget Sound Nav. Co., 244 P. 
569, 138 Wash. 239. 

Wis.—^American Mut. Liability Ins. 
Co. of Boston V. Chain Belt Co., 
271 N.W. 828, 224 Wis. 155. 

39 C.J. p 322 note 33. 

Delegation of duty: 

Generally see supra § 186. 

To fello w servant see infra S 333. 
Statutory duty 

Mo.—Guthrie v, Gillespie, 6 S.W.2d 
886. 319 Mo. 1137. 

N.Y.—Griebsch v. B. T. Babbitt, Inc., 
298 N.Y.S. 848, 164 Misc. 7, af¬ 
firmed 2 N.Y.S.2d 848, 254 App.Div. 
601. 

Or.—Hollopeter v. Palm, 291 P. 380, 
134 Or. 546, modified on other 
grounds 294 P. 1056, 134 Or. 546, 
appeal dismissed 52 S.Ct. 15, 284 
U.S. '572, 76 L.Ed. 497—Moen v. 
Aitken, 271 P. 730, 127 Or. 246. 
Wash.—Pellerin v. Washington Ve- 
neer Co., 2 P.2d 658, 163 Wash. 555. 
Wis.—Tiemann v. May, 292 N.W. 612, 
235 Wis, 100. 
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As to compUcated machinery, mas¬ 
ter has nondelegable duty to furnish 
servant with safe machinery and 
keep it in reasonably safe condition. 
—Hercules Powder Co. v. Tyrone, 
124 So. 74, 155 Miss. 75, suggestion 
of error overruled 124 So. 475, 155 
Miss. 75. 

63. U.S.—Phillips Petroleum Co. 
V. Manning, C.C.A.Ark., 81 P.2d 849. 

Ark.—Eudora Motor Co. v. Womack, 
111 S.W.2d 530, 195 Ark. 74. 

Fla.—Putnam Lumber Co. v. Berry, 
2 So.2d 133. 

Ky.—Corpus Juris cited iu Duvin 
Coal Co. v. Fike, 38 S.W.2d 201, 
202, 238 Ky. 376. 

Mass.—Lamberti v. Neal, 148 N.E. 
463, 253 Mass. 99. 

Miss.—Mississippi Power & Light 
Co. V. Smith, 153 So. 376, 169 Miss. 
447. 

Mo.—Snyder v. American Car & 
Poundry Co., 14 S.W.2d 603, 322 
Mo. 147—Lutgen v. Standard Oil 
Co., 287 S.W. 885, 221 Mo.App. 773 
—Peters v. St. Louis & S. P. R. Co., 
140 S.W. 1197, 160 Mo.App. 629. 
N.H.—Racette v. Sunlight Baking 
Co., 155 A. 254, 85 N.H. 171. 

N.J.—Clayton v. Ainsworth, 4 A.2d 
274, 122 N.J.Law 160. 

N.C.—Batton v. Atlantic Coast Line 

R. Co., 193 S.E. 674, 212 N.C. 256, 
certiorari denied Atlantic Coast 
Line R. Co. v. Batton, 58 S.Ct. 769, 
303 U.S. 651, 82 L.Ed. 1112. 

Okl.—Buxton V. Hicks, 131 P.2d 1015, 
191 Okl. 573. 

Or.—^Wychgel v. States S. S. Co., 
296 P. 863, 135 Or. 475, certiorari 
denied States S. S. Co. v. Wychgel, 
52 S.Ct. 11, 284 U.S. 625, 76 LEd. 
533. 

Tex.—Morto-n Salt Co. v. Wells, 70 

S. W.2d 409, 123 Tex. 151—Fort 

Worth Elevators Co. v. Russell, 70 
S.W.2d 397, 123 Tex. 128. 

Wis.—^Koehler v. Thiensville State 
Bank, 14 N.W..2d 15, 245 Wis. 281. 
39 C.J. p 322 note 33. 

Employmeut of floor cleaaer will 
not absolve employer from liability 
for employee's injury from slipping 
on floor without proof of perform- 
ance.—Barnes v. National Biscuit 
Co., Mo.App., 3 S.W.2d 254. 

64. U.S.—Bonner v. Texas Co., C.C. 
A.Tex., 89 P.2d 291. 

N.J.—Clayton v. Ainsworth, 4 A.2d 
274, 122 N.J.Law 160. 

Tex.—Fort Worth Elevators Co. v. 
Russell, 70 S.W.2d 397, 123 Tex. 
128. 

66. Tex.—Fort Worth Elevators Co. 
V. Russell, supra. 

Reasouable care in selecting the 
person or firm will not relieve the 
master of liability.—Lutgen v. 
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or it may be.®® Since the duty of the master in re- 
spcct o£ reasonably safe instrumentalities and places 
af work is a continuing one, as discussed supra § 
201, the duty of inspection, discussed infra § 235, 
resting on the employer in consequence thereof can- 
not be dclegated so as to relieve him from the con- 
sequences of a failure to inspect or of an inadequate 
inspection.^*^ 

b. To Servant Injnred 

As a general rule it is competent for the mastep to 
delegate to the servant, and for the servant to accept, 
the burden of inspection, or under some circumstances 
the maintenance of the appliances or places he is re- 
qulred to use, so as to relieve the master of liability for 
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injuries to the servant resulting from the servant's fail¬ 
ure to perform the duties delegated to him. 

In the absence of a statute to the contrary^S or a 
paramount contract limiting the master’s power,®^ 
as a general rule, it is competent for the master to 
delegate to the servant, and for the servant to ac- 
cept, by contract or mutual understanding, the bur¬ 
den of inspection, examination, or even under some 
circumstances the maintenance, of the appliances 
or places he is required to use, so as to relieve the 
master of liability for injuries to the servant result¬ 
ing from the servantes failure to perform the duties 
delegated to him.^o Thus the master may trust the 
servant to perform the intermediate, ordinary, and 


Standard Oil Co., 287 S.W. 885, 221 
Mo.App. 773. 

68. N.H.—^Racette v. Sunlight Bak- 
ing Co., 155 A. 254, 85 N.H. 171. 

67. U.S.—J. R. Hanify Co. v. West- 
berg, C.C.A.Or., 16 F.2d 552. 

S.C.—Langston v. Piske-Carter Const. 

Co., 185 S.E. 62, 180 S.C. 113. 

Tex.—Morton SaK Co. v. Wells, 70 
S.W.2d 409, 123 Tex. 151. 

Wis.—Koehler v. Thiensville State 
Bank, 14 N.W.2d 15, 245 Wis. 281, 
39 C.J. p 324 note 36. 

Delegation to fellow servant see 
infra § 333. 

68. Or.—Schmidt v. Multnomah Op- 
erating Co., 61 P.2d 95, 155 Or. 63. 

39 C.J. p 324 note 37 [fj. 

69. Employer^s contractual duty 
wltli employees* unioii to protect Un¬ 
ion members by certain means whlle 
working could not be shifted to em- 
ployee to protect himself.—Cato v. 
Atlanta & C. A. Lf. Ry. Co., 162 S.E. 
239, 164 S.C. 123, certiorari denied 
Atlanta & C. A. L. Ry. Co. v. Cato, 
52 S.Ct. 200, 284 U.S. 684, 76 L.Ed. 
577. 

70. U.S.—Darden v. Nashville, C. & 
St h. Ry. Co.. C.C.A.Ky., 71 P.2d 
799, certiorari denied Darden v. 
Nashville. C. & St. L. Ry., 55 S.Ct. 
112, 293 U.S. 597, 79 L.Ed. 690— 

U. S. Steel Products Co. v. Noble, 
C.C.A.N.Y., 10 F.2d 89. 

lowa.—Corptis Juris cited iu Oeste- 
reich v. Leslie, 234 N.W. 229, 232. 
212 lowa 105. 

Ky. —^Brewer's Adm’x v. Louisvilie 
& N. R. Co., 34 S.W.2d 949, 237 Ky. 
1 . 

La.—^Radford v. Gibert, App., 12 So. 
2d 612—^Watkins v. Jahncke Dry 
Docks, 125 So. 469, 12 La.App. 350. 
Mass.—^Pittsley v. Allen, 7 N.E.2d 
442, 297 Mass. 83. 

Mich.—Greene v. Miller, 204 N.W. 
722. 232 Mich. 19. 

• Miss.—^Wilkie v. West Const Co. of 
Tennessee, 16 So.2d 154, 196 Miss. 
233, suggestion of error overruled 
16 So.2d 617, 196 Miss. 233—Price 

V. Tayk>r, 1 So.2d 784, 191 Miss. 


392—Gulf, M. & N. R. Co. v. Mad- 
den, 200 So. 119, 190 Miss. 374— 
Wade-Stevens Lumber Co. v. Addy, 
194 So. 303, 187 Miss. 851—Eagle 
Cotton Oil Co. V. Sollie. 187 So. 506, 
185 Miss. 475—E. L. Bruce Co. v. 
Brogan, 166 So. 350, 175 Miss. 2aS 
—Edward Hines Lumber Co. v. 
Dickinson, 125 So. 93, 155 Miss. 
674. 

Mo.—Probst V. Heisinger Motor Co., 
App., 16 S.W.2d 1005—Carter v. 
Wolff, App., 296 S.W. 187—Davis 
V. National Refining Co., App., 294 
S.W. 114. 

Or.—Schmidt v. Multnomah Operat- 
ing Co., 61 P.2d 95, 155 Or. 63. 

S.C.—Nuckolls V. Great Atlantic & 
Pacific Tea Co., 5 S.E.2d 862. 192 
S.C. 156. 

Tenn.—Jessie v. Chattanooga Golf 
and Country Club. 121 S.’W.2d 557, 
173 Tenn. 636—Coalfield Coal Co. 
V. Mellhorn, 2 Tenn.App. 319. 

Va,—Chesapeake & O. Ry. Co. v. But- 
ler, 177 S.E. 195, 163 Va. 626. 

39 C.J. p 324 note 37. 

Superior servants or vice priucipals 
iatrusted with fuU coutrol 

(1) The rule imposing on a mas¬ 
ter the nondelegable duty to furnish 
a reasonably safe place to work and 
reasonably safe tools and appliances 
with which to work has no applica- 
tion to a skilled and experienced su¬ 
perior servant or vice Principal in- 
trusted by employer with complete 
control of the work and the method 
of doing it, and on 'whom rests the 
responsibility of advising employer 
if additional tools, appliances, or 
helpers are necessary for safe per- 
formance of work, in absence of ad- 
vice by vice principal that such are 
needed and a request that they be 
furnished.—Atchison, T. & S. F. Ry. 
Co. V. Kennard, Okl., 181 P.2d 234— 
City of Edmond v. Washam, 121 P,2d 
300, 190 Okl. 140. 

(2) An employee of a construction 
company engaged in construction of 
a pipe line tunnel under tracks of a 
railroad who was in charge of crew 
engaged in this operation with com¬ 
plete supervision of digging tunnel 
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and full control of the men under 
him, includin-g the right to hire and 
fire men for such purpose, and who 
was experienced in such work, was a 
superior servant or vice principal 
within the meaning of the rule,— 
Atchison T. & S. F. Ry. Co. v. Ken¬ 
nard, supra. 

(3) Other persons held to be su¬ 
perior servants or vice principals 
within the meaning of the rule.— 
City of Edmond v. Washam, supra. 

Se*vaait without authorlty or compo- 
teucy to inake repairs 

The rule that the master cannot 
delegate his duty to furnish safe 
tools, machinery and appliances can¬ 
not be abrogated by intrusting the 
duty of inspection and repair to a ~ 
servant with no authority to ha\'e 
the repairs made by some competent 
workman at the expense of the mas¬ 
ter, and who is not competent to 
make the repairs himself, and who 
has not been employed for the pur¬ 
pose of keeping the instrumentality 
in repair.—Price v. Taylor, 1 So.2d 
784, 191 Miss. 392. 

Maintenance and inspection of poles 

(1) The duty of maintaining and 
caring for the poles of the employer 
does not necessa.rily include a duty 
to keep the poles in a safe condi- 
tion, and hence the acceptance of 
such duty does not bar the recovery • 
of appropriate damages for an injury 
suffered by an employee because of 
the unsafe condition of a pole.— 
Kirkland v. City of Gainesville, 166 
So. 460, 122 Fla. 765. 

(2) A lineman’s acceptance of a 
general duty to make such reason- 
able inspection of each pole he 
climbed as was necessary or appro¬ 
priate to discover defects, if any, in 
the pole that would make it unsafe 
to climb does not relieve the employ¬ 
er of liability for a defect below the 
surface of the ground in the absence 
of a showing that the employee was 
required to inspect the pole below 
the surface.—Peninsular Telephone 
Co. V. Dority, 174 So, 446, 128 Fla. 
106. 
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simple duties incidental to the servantes employment 
and resting on the servanfs knowledge and 
as, for instance, the keeping of simple tools in re- 
pair and making light repairs.72 Likewise an em- 
ployer may delegate to the servant the preparation 
o£ his own place in which to do his work,'^^ and a 
servant engaged in, or charged with the duty o£, 
making or keeping the place o£ work safe cannot 
recover for injuries resulting from his own negli- 
gence in this respect.*^^ Furthermore the master 
may delegate to the servant the appHcation of in- 
stnimentalities or the erection of structures neces- 
sary to carry on his work,'^5 and, when the master 
has exercised reasonable care in furnishing suitable 
materials or appliances, in sufficient quantities for 
such purposes, he may intrust to the servant the 
selection of material or appliances therefrom,76 and 
he will be relieved from liability in such case for in¬ 
juries resulting from the improper use of or failure 
to use such material or appliances,77 or from the 
use of defective materials or appliances,78 unless ali 
are defective^^ or the defect is one which is known 


or should be known by the master but cannot be 
discovered by the inspection which the employee 
could be expected to make.SO The mere fact that a 
servant is to a certain extent directing the work 
do es not, however, lessen the master^s duty to pro¬ 
vide safe appliances with which to do the work.8i 

' Where the work necessarily clmnges the charac¬ 
ter of the place or appliances, the duty of care for 
the safety of the place and appliances has been held 
to devolve on the servants to whom the work is in- 

trustcd.S2 

§ 205. Failure to Fumish Proper and Suffi¬ 
cient Tools or Appliances 

It Is actionable negligence on the part of a master to 
fali to furnish, or to fari to exeroise ordinary or reason¬ 
able care to furnish, his servant with such proper tools 
and appliances as may be required for the reasonably 
safe prosecution of the work. 

It is actionable negligence on the part of a mas¬ 
ter to fail to furnish,S3 or to fail to exercise ordi- 


71- Mo.—^Probst v. Heisinger Mo¬ 
tor Co., App., 16 S.W.2d 1005. 

39 C.J. p 325 note 38. 

A vice Principal may be introsted 
to employ an expert to make repairs. 
—Price V. Taylor, 1 So.2d 784, 191 
Miss. 392. 

72. Miss.—Texas Co. v. Mills, 156 
So. 866, 171 Miss. 231. 

Va.—Parmers’ Adin’x v. Chesapeake 
& O. Ry. Co., 131 S.E. 334, 144 Ya. 
65. 

39 C.J. p 326 note 39. 

73. La.—^Watkins v. Jahncke Dry 
Docks, 125 So. 469, 12 La.App. 350. 

R. I.—Paltinali v. G-reat Atlantic & 
Pacific Tea Co., 182 A. 605, 55 R. 
I. 438. 

S. C.—^Nuckolls V. Great Atlantic & 
Pacific Tea Co., 5 S.E.2d 862, 192 
S.C. 156—Cline v. Southern R, Co., 
86 S.E. 17, 101 S.C. 493. 

• 39 C.J. p 325 note 40. 

74. U.S.—Darden v. Nashville, C. &. 
St L. Ry. Co., C.C.A.Ky., 71 F.2d 
799, certiorari denied Darden v. 
Nashville; C. & St. L. Ry., 55 S.Ct 
112, 293 TJ.S. 597, 79 L.Ed. 690. 

La.—Radford v. Gibert, App., 12 So. 
2d 612. 

Miss.—^Edward Hines Lumber Co. v. 
Dickinson, 125 So. 98, 155 Miss. 
674. 

Mo.—Carter v. Wolff, App., 296 S.W. 
187. 

Tex.— Corpus Juris quoted In. Great 
Atlantic & Pacific Tea Co. y. Gar- 
ner, Civ.App., 170 S.W.2d 602, 604, 
error refused. 

Ya.—Chesapeake & O. Ry. Co. v. But- 
ler, 177 S.E. 195, 163 Ya, 626. 

39 C.J. p 325 note 41. 


Acting maaiager of store 
Bmployer was not liable for in¬ 
juries to acting manager of employ- 
er*s store sustained when acting 
manager slipped on floor, since act¬ 
ing manager was vice principal or 
representative of the employer, and 
it was acting managei^s duty, as 
much as duty of employer, to main- 
tain the figor in reasonably safe con- 
dition.—^Nuckolls v. Great Atlantic 
& Pacific Tea Co., 6 S.B.2d 862, 192 
S.C. 156. 

75. N.C.—^Powler v. Carollna Cross 
Arm & Conduit Co., 133 S.E. 188, 
192 N.C. 14. 

39 C.J. p 325 note 43. 

Constxuctiou of scaffold 
Generally, where master leaves to 
servant matter of construction of 
scaffold upon which servant is to 
work, unless master furnishes de¬ 
fective materials, he is not liable 
for injury sustained by servant due 
to faulty construction of scaffold, 
and, for a stronger reason, the mas¬ 
ter is not liable to a servant, under 
such circuiijstances vrhen the serv¬ 
ant constructs his own scaffold from 
his own materials.—Jessie v. Chat- 
tanooga Golf and Oountry Club, 121 
S.W.2d 657, 173 Tenn. 536. 

7-0. Mich.—Greene v. Miller, 204 N. 

W. 722, 232 Mich. 19. 

Miss.—Corpus Juris cited iu E. L. 
Bruce Co. v. Brogan, 166 So. 350, 
352, 175 Miss. 208. 

Mo.—Probst V. Heisinger Motor Co., 
App., 16 S.W.2d 1005—King v. 
Terry, App., 14 S.W.2d 969. 

N.H.—Ireland v. E. J. Pinney, Inc., 
18 A.2d 750, 91 N.H. 323. 

N.C.—Powler v. Caro lina Cross Arm 
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& Conduit Co., 133 S.E. 188, 192 
N.C. 14. 

Okl.—Oklahoma Pipe Line Co. r. 
Perrymore, 126 P.2d 618, 190 Okl. 
687. 

39 C.J. p 325 note 44. 

77. Mich.—Greene v. Miller, 204 N. 
W. 722, 232 Mich. 19. 

N.H.—Ireland v. B. J. Pinney, Inc., 

18 A.2d 750, 91 N.H. 323. 

39 C.J. p 326 note 46. 

78. Miss.—Corpus Juris cited in E. 
L. Bruce Co. v. Brogan, 166 So. 
350, 352, 176 Miss. 208. 

Mo.—Probst V. Heisinger Motor Co., 
App., 16 S.W.2d 1005. 

39 C.J. p 326 note 45. 

79. Mo.—Probst v. Heisinger Motor 
Co., supra. 

80. Mo.—Probst v. Heisinger Motor 
Co., supra. 

81. Ind.—^Kelly-Atkinson Constr. Co. 
V. Lawrence, 101 N.E. 740, 64 Ind. 
App. 544. 

39 C.J. p 860 note 84. 

82. U.S.—^Westinghouse v. Callag- 
han, Mo., 155 F. 397, 83 C.C.A. 669, 

19 L.R.A.,N.S., 361. 

39 C.J. p 325 note 42. 

Changing conditions as affecting 
master^s duty to furnish safe 
place of work see infra § 219. 

83. Cal.—Lewis v. Curran, 62 P.2d 
800, 17 Cal.App.2d 689. 

Kan.—Fishburn v. International 
Harvester Co., 138 P.2d 471, 157 
Kan. 43—Crouch v. Missouri Pac. 

R. Co., 276 P. 81, 128 Kan. 26, 
certiorari denied Missouri Pac. R. 
Co. V. Crouch, 50 S.Ct. 31, 280 U. 

S. 576, 74 L.Ed. 627. 

La.—Corpus Juris cited in Snow v. 
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riary or reasonable care to furnish,S4 his servant 
with such proper tools and appliances as may be re- 
quired for the reasonably safe prosecution of the 
Work, and he cannot escape liability for failing to 
furnish proper safety appliances because they might 
not have been effectual or might not have been iiscd 
even if at hand.^^ In order 'to make a master liable 
for failure to furnish proper tools and applicinces, 
howcver, it must be shown that such tools and ap¬ 
pliances were necessarySe and that none was at 
hand.S" If the master places proper tools and ap¬ 
pliances where they are available to the servant, the 
lattcr cannot complain of a mere inconvenience to 
which he must submit in procuring them,SS although 
a master does not discharge his duties by having 
proper appliances at hand when the workmen are 
not allowed to use them except by consent of their 
foreman.^® Where the lack of them arises from a 
temporary condition in the progress of the work 
caused by the negligence of fellow workmen, no 


liability attaches to the master nor is a master 
liable for the failure to furnish appliances to pre- 
vent an injury which could not be anticipated by 
the exercise of ordinary care and foresight.^i 

§ 206. Nature and Kind of Appliances and 
Places 

As a general rule It is necessary and sufficient for 
the master to furnish such instrumentalitles and places 
for Work as are reasonably safe and suitable. 

A master is not required to furnish his servant 
with tools, machinery, appliances, and places for 
work which are absolutely safe,^2 or perfect,^3 or 
most expensive,24 or the newest, safest and best, as 
discussed infra § 207, or similar to those used by 
others, although they may be less dangerous than 
his own,®5 nor need he furnish those of a particular 
kind;^® biit, broadly speaking, it is necessary for 
him to furnish such instrumentalities and places for 
work as are reasonably safe and suitable,^? and it is 


Texas & P. Ry. Co„ App., 166 So. 

200 , 202 . 

Miss.—Masonite Corp. v. Graham, 25 
So.2d 322, 199 Miss. 833—F. W. 
Woolwoi*th Co. V. Freeman, 11 So. 
2d 447, 193 Miss. 838. 

Mo.—Warner v. Oriel Glass Co., 8 
S.W.2d 846, 319 Mo. 1196, 60 A.L.R. 
448—Sabol v. St. Louis Cooperage 
Co., 282 S.W. 425, 313 Mo. 627— 
McGowan v. American Mfg. Co., 
App., 270 S.W. 423. 

Okl—Stockett v. Steele, 169 P.2d 
195, 197 Okl. 134. 

39 C.J. p 326 note 47. 

Whether 'based ou violation. of stat¬ 
ute or rule of industria! board, an 
action for recovery of injuries alleg- 
edly sustained because of failure to 
furnish proper safety devices is 
grounded in negligence.—Teller v. 
Prospect Heights Hospital, 21 N.E.2d 
504, 280 N.T. 456. 

84. Mo.—Warner v. Oriel Glass Co., 
8 S.W.2d 846, 319 Mo. 1196, 60 
A.L.R. 448. 

Okl.—Beasley v. Bond, 48 P.2d 299, 
173 Okl. 355. 

85- La.—Corpus Juris cit&d in Snow 
V. Texas & P. Ry. Co., App., 166 
So. 200, 202. 

39 C.J. p 327 note 48. 

86. U.S.—Wolfe V. Henwood, C.C.A. 

Ark., 162 P.2d 998. 

Me.—Blacker v. Oxford Paper Co., 
142 A. 776, 127 Me. 228. 

N".!!.—Saunders v. Boston & M. R. 
R., 136 A. 264, 82 N.H. 476, 50 
A.L.R. 367. 

Tex.—Texas & P. Ry. Co. v, Ram- 
py, Civ.App., 71 S.W.2d 387, error 
dismissed—St. liOuis Southwestem 
Ry. Co. of Texas v, Weatherly, 
Civ.App., 2 S.W.2d 655. 

39 C.J. p 327 note 49. 
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Failure to ftimlsli gogglea held not 
negligence 

Mo.—Brooks v. Kansas City Gas Co., 
127 S.W.2d 427, 343 Mo. 1226— 
Schaum v. Southwestem Bell Tol. 
Co., 78 S.W.2d 439, 336 Mo. 228. 
Tex.—Johnson v. Wichita Valley Ry. 

Co., Civ.App., 104 S.W.2d 128. 

39 C.J. p 327 note 49 [b]. 

87. Mo.—Brooks v. Kansas City Gas 
Co., 127 S.W.2d 427, 343 Mo. 1226. 

N.H.—Ireland v, E. J. Pinney, Inc., 
18 A.2d 750, 91 N.H. 323. 

39 O.J. p 328 note 50. 

88. &eacK>n for rule 

“The time and labor of the servant 
belong to the master, and the mas¬ 
ter has the right, if he sees proper, 
in arranging the conduct of his busi- 
ness, to require a part of that time 
and labor to be consumed in procur¬ 
ing from established storage places 
the tools and appliances which the 
servant is to use.*’—St. Louis South- 
western Ry. Co. of Texas v. Weath¬ 
erly, Tex.Civ.App., 2 S.W.2d 565, 55S. 

89. U.S.—Mardis v. Miller, Neb., 241 
P. 470, 154 C.C.A. 302. 

90. Mass.—Cogan v. Burnham, 66 
N.E. 585, 175 Mass. 391. 

39 C.J. p 328 note 52. 

Negligence of coemployee charged 
with duty of furnishing see infra 
S 333. 

91. Ark.—Gerig v. Furr, $9 S.W.2d 
1021, 183 Ark. 1036—La Graud v. 
Arkaiisas Oak Plooring Co., 245 
S.W. 38, 155 Ark. -585. 

39 C.J. p 328 note 63. 

92. Ark.—Harmon v. Morrison, 147 
S.W.2d 35, 201 Ark. 820—Norton & 
Wheeler Stave Co. v. Wright, 106 
S.W.2d 178, 194 Ark. 115—Pekin 
Wood Products Co. v. Burkhardt, 
96 S.W.2d 776, 192 Ark. 1025. 
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Miss.—Stewart v. Kroger Grocery, 
etc., Co., 21 So.2d 912, 198 Miss. 
371. 

Utah.—Pauly v. McCarthy, 166 P.2d 
601, 109 Utah 398, certiorari grant- 
ed 67 S.Ct. 102, 329 U.S. 698, 91 L. 
Ed. 609, reversed on other grounds 
67 S.Ct. 962, 330 U.S. 802, 91 L.Ed. 
1261. 

93. Miss.—Stewart v. Kroger Gro¬ 
cery, etc., Co., 21 So.2d 912, 198 
Miss. 371. 

94. W.Va.—Berns v. Gaston Gas 
Coal Co., 27 W.Va. 285, 55 Am.R. 
304. 

95. Mo.—State ex rei. Fogel Const. 
Co. V. Trimble, 274 S.W. 1028, 310 
Mo. 248. 

39 C.J. p 328 note 57, 

98. N.Y.—^Adlam v. Konvalinka, 60 
N.B.2d 535, 291 N.Y. 40. 

Or.—Freeman v. Wentworth & Ir- 
win, 7 P.2d 796, 139 Or. 1. 

39 C.J. p 328 note 56. 

97. U.S.—Raudenbush v. Baltimore 
& O. R. Co., C,C.A.Pa., 160 P.2d 
363—Holliday v. Pulton Band Mill, 
C.C.A.Miss., 142 P.2d 1006—P. W. 
Martin & Co. v. Cobb, C.C.A.Ark., 

110 P.2d 159—0’Brien v. Calmar S. 
S. Corporation, D.C.Pa., 25 F.Supp. 
752, affirmed, C.C.A., 104 F.2d 14S, 
certiorari denied 60 S.Ct. 111, 308 
U.S. 655, 84 L.Ed, 467. 

Ark.—Eudora Motor Co. v. Womack, 

111 S.W.2d 530, 195 Ark. 74—Mer- 
cury Mining Co. v. Chambers, 102 
S.W.2d 543, 193 Ark. 771, 

Cal.—Thomas v. Southern Pac. Co., 2 
P.2d 644, 116 CaLApp. 126, certio¬ 
rari denied Southern Pac. Co. v. 
Thomas, 53 S.Ct. 265, 284 U.S. 689, 
76 L.Ed. 682. 

Conn.—Rescigno v. Rosner, 198 A- 
751, 124 Conn. 263. 
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sufficient if he does so.^S Strictly speaking, it has j been held that it is not necessary for the master to 


Del.—^Hendrickson v. Continental 

Fibre Co., 140 A. 659, 3 W.W.Harr. 
564. 

D.O.—Decatur v. Chas. H. Tomp- 
kins Co., 25 F.2d 526, 58 App.D.C. 
102, 60 A.L.II. 402. 

Fla.—Tampa Shipbuilding & En^- 
neering Co. v. Thomas, 179 So. 705, 
131 Fla. 650—Holstun v. Embry, 
169 So. 400, 124 Fla. 554—McGee 
V. C. Ed De Brauwere & Co., 162 
So. 510, 117 Fla. 859—Southern 

States Power Co. v. Clark, 159 So. 
881, 118 Fla. 521. 

Ga.—McClain v. Seaboard Air Line 
Ry. Co., 129 S.E. 876, 34 Ga,App. 
86 . 

111.—McCreery v. Libby-Owens-Ford 
Glass Co.. 2 N.B.2d 290, 36^ 111. 
321. 105 A.L.R. 75—Sprickerhofe v. 
Baltimore & 0. R. Co., 55 N.E.2d 
532, 323 Ill.App. 340. 
lowa.—Lang v. Hedrick, 295 N.W. 
107, 229 lowa 766—Bell v. Brown, 
239 IT.W. 785, 214 lowa 370—Nel- 
son T. Smeltzer, 265 N.W. 924, 221 
lowa 972—Oestereich v. Leslie, 234 
N.W. 229, 212 lowa 105. 

Ky.—City of Bellevue v. Hali, 174 
S.W.2d 24, 295 Ky. 57—Grigsby v. 
Louisville & N. R. Co., 114 S,W,2d 
775, 272 Ky. 709—Big Sandy & C. 

R. Co. V. Measeirs Adm’r, 42 S.W. 
2d 747, 240 Ky. 571—Corpus Xoris 
oited in Duvin Coal Co. v. Fike, 38 

S. W.2d 201, 202, 238 Ky. 376—Bell 
V. Louisville & N. R. Co., 287 S.W. 
219, 216 Ky. 42—Cincinnati, N. O. 
& T. P. R. Co. V. Lay, 282 S.W. 
550, 214 Ky. 21—Blackaby v. Louis¬ 
ville & N. R. Co.,‘280 S.W. 1093, 
213 Ky. 368. 

La.—Snow v. Texas & P. Ry, Co., 
App., 166 So. 200, 202—Borde v. 
New Orleans & G. N. R. Co., App., 
140 So. 810—Simmons v. Doullut & 
Ewin, App., 145 So. 708, rehearing 
denied 146 So. 772. 

3dass.—Reidy v. Cromptpn & Elnowles 
Loom Works, 60 N.E.2d 589, 318 
Mass. 135—Rivers v. Kraskowski, 
22 N.E.2d 114, 303 Mass. 409—Frai- 
oli V. New York, N. H. & H. R. Co., 
190 N.E. 605, 286 Mass. 450—Mc- 
Phail V. Boston & M. R. R.. 181 N. 
E. 739, 280 Mass. 113—Lamberti v. 
Neal, 148 N.E. 463, 2i53 Mass. 99. 
Mich.—^Muchler v. Johnson, 273 N.W. 
794, 280 Mich. 527—Sheltrown v. 
Michigan Cent. R. Co., 222 N.W. 
163, 245 Mich, 58—Thiel v. Ver- 
schoor, 209 N.W. 53, 235 Mich. 373 
—Newell V. Detroit, T. & I. R. Co., 
205 N.W. 579, 232 Mich. 528. 
Miss.—Crosby v. Burge, 1 So.2d 504, 
190 Miss. 739. 

Mo.—^Wellinger v. Terminal R. Ass’n 
of St. Louis, 183 S.W.2d 908, 353 
Mo. 670—Pritchard v. Thompson, 
156 S.W.2d 652, 348 Mo. 832— 

Corpus Juris cited ia. Gimmarro v. 
Kansas City, 116 S.W.2d 11, 15, 342 
Mo. 428—^Davis v. City of Inde- 


pendence, 49 S.W.2d 95, 330 Mo. 
201—Hulsey v. Tower Grove Quar- 
ry & Construction Co., 30 S.W.2d 
1018, 326 Mo. 194—Sabol v. St. 
Louis Cooperage Co., 282 S.W. 425, 
313 Mo. 527—^Hunter v. Busy Bee 
Candy Co., 271 S.W. 800, 307 Mo. 
656—De Bastiani v. Lesser-Gold- 
man Cotton Co., App., 297 S.W. 174 
—Stokes V. Springfield Wagon Co., 
App., 289 S.W. 987, 

Mont.—Morelli v. Great Northern 
Ry. Co., 300 P. 210, 89 Mont. 603. 
Nev.—Corpus Juris cited in Musser 
V. Los Angeles & S. L. R. Co., 299 
P. 1020, 1022, 63 Nev. 304. 

N.H.—Moore v. Morse & Malloy Shoe 
Co., 197 A. 707, 89 N.H. 332—Har- 
vey v. Welch, 163 A. 417, 86 N.H. 
72. 

N.Y.—Adlam v. Konvalinka, 50 N. 
B.2d 535, 291 N.Y. 40—Daurizio v. 
Merchants’ Despatch Transp. Co., 
274 N.Y.S. 174, 152 Misc. 716. 

N.C.—Eliis V. Durham Herald Co., 
145 S.E. 283, 196 N.C. 262. 

Ohio.—Hale v. Kohler, App., 35 N.E. 
2d 967. 

Okl.—Pure Transp. Co. v. Newman, 
155 P.2d 977, 195 Okl. 173—Okla- 
homa City v. Dobbs, 142 P.2d 869, 
193 Okl. 183—Luper Transp. Co. 
v. Campbell, 133 P.2d 197, 192 Okl. 
45—Buxton v. Hicks, 131 P.2d 1015, 
191 Okl. 578—McCracken v. Fran- 
co-Dominion Development Corpo¬ 
ration, 117 P.2d 135, 189 Okl. 864— 
Kansas City Bridge Co. v. Gravitt, 
106 P.2d 767, 188 Okl. 30—McMillin 
V. Barton-Robison Convoy Co., 78 
P.2d 789, 182 Okl. 553—Stephan v. 
Apartment Hotels, 77 P.2d 539, 
182 Okl. 274—Wright v. Clark, 61 
P.2d 192, 177 Okl. 628—Joy v. 
Pope, 53 P.2d 683, 175 Okl. 540— 
Singer Sewing Mach. Co. v. Odom, 
45 P.2d 473, 172 Okl. 411—South¬ 
ern Drilling Co. v. McKee, 42 P.2d 
265. 171 Okl. 409. ‘ 

Or.—HofCman v. Broadway Hazel- 
wood, 10 P.2d 349, 139 Or. 519, 83 
A.L.R. 1008, rehearing denied 11 
P.2d 814, 139 Or. 519, 83 A.L.R. 
1008. 

Pa.—Verna v. Lopresti, 42 A.2d 170, 
157 Pa.Super. 163. 

R. I.—Faltinali v. Great Atlantic & 
Pacific Tea Co., 182 A. 605, 55 R.I. 
438. 

S. C,—Tucker v. Holly Hili Lumber 
Co., 20 S,B.2d 704, 200 S.C. 259— 
Whisenhunt v. Atlantic Coast Line 

R. Co., 10 S.E.2d 305, 195 S.C. 213 
—Nuckolls V. Great Atlantic & 
Pacific Tea Co., 5 S.E.2d 862, 192 

S. C. 156—McGuire v. Steinberg, 
193 S.E. 205, 185 S.C. 97—Brazeale 
V. Piedmont Mfg. Co., 193 S.E. 39, 
184 S.C. 471—^Davis v. Atlantic 
Coast Line R. Co., 147 S.E. 834, 
150 S.C. 130, reversed on other 
grounds Atlantic Coast Line R. Co. 
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V. Davls, 49 S.Ct. 210, 279 XJ.S. 34, 
73 L.Ed. 601. 

Tex.—Corpus Juris cited In Fort 
Worth Blevators Co. v. Russell, 70 
S.W.2d 397, 401, 123 Tex. 128— 
City of Austin v. Johnson, Civ. 
App., 195 S.W.2d 222—Clevenger v. 
Burgess, Civ.App., 31 S,W.2d 675, 
error refused. 

Utah.—Kaumans v. White Star Gas 

6 Oil Co., 63 P.2d 231, 92 Utah 24. 
Vt.—Landing v. Town of Fairlee, 

22 A.2d 179, 112 Vt 127. 

Wash.—Corpus Juris cited in Cum¬ 
mins V. Dufault, 130 P.2d 308, 312, 
18 Wash.2d 274—^Kantonen v. Bra- 
ley Motor Co., 30 P.2d 245, 176 
Wash. 577. 

'W.Va.—Thorn v. Addison Bros. & 
Smith, 194 S.E. 771, 119 W.Va. 479. 
39 C.J. P 308 note 13. 

Fact that machine was purchased 
from reputahle manufactorer does 
not discharge whole duty of em^ 
ployer, where the dangerous condi- 
tion complained of was in not attach- 
ing adequate safety device or in 
other ways making it reasonably 
safe.—Lamberti v. Neal, 148 N.E. 
463, 253 Mass. 99. 

U.S.—Steele v. Erie R. Co., D. 
C.N.Y., 54 F.2d 6'88, affirmed, C.C.A., 
54 P.2d 690, certiorari denied Erie 

R. Co. V. Steele, 52 S.Ct. 395, 285 
U.S. 646, 76 L.Ed. 937. 

lowa.—Anderson v. Sheuerman, 6 N. 

W. 2d 125, 232 lowa 705. 

Ky.—Cincinnati, N. O. & T. P. Ry. 
Co. V. Gossett, 18 S.W.2d 986, 230 
Ky. 240. 

Miss.—Brown v. Coley, 152 So. 61, 
168 Miss. 778—Mitchell v. Brooks, 
147 So. 660. 165 Miss. 826. 

Mo.—Schaum v. Southwestern Bell 
Telephone Co., 78 S.W.2d 439, 336 
Mo. 228—Pevesdorf v. Union Elec¬ 
tric Light & Power Co., 64 S.W.2d 
939, 333 Mo. 1155—State ex rei. 
Fogel Const. Co. v. Trimble, 274 

S. W. 1028, 310 Mo. 248—Braden v. 
Friederichsen Floor & Wall Tile 
Co.. 15 S.W.2d 923, 223 Mo.App. 700 
—Clark V. Wheelock, App., 293 S. 
W. 456. 

N.Y.—^Adlam v. Konvalinka, 50 N.E. 
2d 535, 291 N.Y. 40—Healy v. Car- 
ter & Weeks Stevedoring Co., 210 
N.Y.S. 75, 213 App.Div. 122. 
N.C.—Grubbs v. Lewis, 145 S.E. 769, 
196 N.C. 391. 

Or.—Freeman v. Wentworth & Irwin, 

7 P.2d 796, 139 Or. 1. 

Vt,—Bailey v. Central Vermont Ry., 
28 A.2d 639, 113 Vt. 8, reversed 
on other grounds 63 S.Ct. 1062, 319 
U.S. 350. 87 L.Ed. 1444, conformed 
to 35 A.2d 366, 113 Vt 433. 

39 C.J. p 328 note 54, p 329 note 68. 
Duty not eniarged hy promise 
If appliance or place of work is 
reasonably safe, liability for dam- 
ages for negligence cannot be ere- 
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fumish reasonably safe and suitable instrumentali- 
ties and places for work;99 that is, the master’s 
obligation is to use due, reasonable, or ordinary care 
to furnish his servant with reasonably safe and 
suitable instrumentalities and places for work,^ 
and, even though the instrumentalities or places for 
work furnished are not reasonably safe and suita¬ 
ble, stili there is no liability on the part of the mas- 
ter if he has exercised the requisite degree of care 
to make them reasonably safe and suitable.^ The 
phrase “reasonably safe” is a term of relative appli- 
cation,3 and what is reasonably safe often depends 
on the facts and circumstances in the particular 
case,4 and it is essential that regard should be had 


not only to the character of the work to be per- 
formed, but also to the ordinary hazards of the em- 
pkjynieiu,^ when the servant exercises reasonable 
care fur his own safety.^ 

• 

§ 207. - Newest, Safest, and Best Ap- 

pliances and Places 

The master is not required to furnish the newest, 
safest, and best machinepy, appliances, and places fop 
Work, but in aii occupations attended with great dangers 
he must use ali appliances readily obtainable for the 
prevention of accidents. 

The master is not required to furnish the new¬ 
est, safest, and best machinery, appliances, and 
places for work,^ but his obligation is met when he 


ated by promise to furnish some- 
thing which will make work safer.— 
Schaum v. Southwestern Bell Tele- 
phone Co.. 78 S.W.2d 439, 336 Mo. 
228. 

99. Ark.—Basye v. Odom. 168 S. 

W.2d 1092, 205 Ark. 423. 

1. U.S.—Bosarge v. Gaines, C.C.A. 
Miss., 93 P.2d 800—Phillips Petro¬ 
leum Co. V. Manning, C.C.A.Ark., 81 
F.2d 849—^Davis v. Crane, C.C.A. 
Mo., 12 P,2d 355. 

Ark.—Basye V. Odom, 168 S.W.2d 
1092, 205 Ark. 423—Kennedy v. 
Griffin, 112 S.W.2d 644, 195 Ark. 
379—Caddo River Lumber Co. v. 
Henderson, 109 S.W.2d 426, 194 
Ark. 724—Norton & Wheeler Stave 
Co. V. Wrig-ht, 106 S.W.2d 178, 
194 Ark. 116—Mercury Mining Co. 
V. Chambers. 102 S.W.2d 543, 193 
Ark. 771—L. C. Burr & Co. v. 
Greenlee, 102 S.W.2d 77, 193 Ark. 
705. 

Ga.—Williamson v. Kidd, 15 S.E,2d 
801, 65 Ga.App. 285. 

Me.—Boober v. Blcknell. 191 A. 275, 
136 Me. 153—Blacker v. Oxford 
Paper Co., 142 A. 776, 127 Me, 22-8. 
Miss.—Masonite Corp. v. Graham, 25 
So.2d 322, 199 Miss. 833—Porbus 
V. Cobb Bros. Const. Co., 185 So. 
243, 184 Miss. 647, suggestion of 
error overruled 186 _So. 643, 184 
Miss. 647—Wilson & Co. v. Holmes, 
177 So. 24, 180 Miss. 361—Meri- 
dian Grain & Elevator Co. v. Jones, 
169 So. 771, 176 Miss. 764—Newell 
Contracting Co. v. Plynt, 161 So. 
298, 172 Miss. 719, motion over¬ 
ruled 161 So. 743, 172 Miss. 719— 
Gulfport Creosoting Co. v. White, 
157 So. 86, 171 Miss. 127—Gulf Re- 
fining Co. v. Perrell, 147 Se. 476, 
165 Miss. 296. 

Mo.—^Williams v. Terminal R. Ass^n 
of St. Louis, 98 S.W.2d 651, 339 
MOs 694, certiorari denied 57 S.Ct. 
511, 30-0 U.S. 669, 81 L.Ed. 876— 
Schaum v. Southwestern Bell Tele- 
phone Co., 78 S.W.2d 439, 336 Mo, 
228—Bird v. St. Louis-San Pran- 
cisco Ry. Co., 78 S.W.2d 389, 336 
Mo. 316—Thomas v. American Sash 
& Door Co., 14 S.W.2d 1, 321 Mo. 


1024—Emrick v. City of Spring- 
field, App., 110 S.W.2d 840—Wat- 
son V. Energy Const. Co., 286 S.W. 
715, 220 Mo.App. 362. 

Neb.—Phillips v. Chicago, B. & Q. 

R. Co., 227 N.W. 931, 119 Neb. 182. 

N.J.—Cichocki v. Geigy Co., 183 A. 

463, 14 N.J.Misc. 232. 

N.C.—Murray v. Atlantic Coast Line 

R. Co., 11 S.E.2d 326, 218 N.C. 392 
—Highfill V. Washington Mills Co., 
174 S.E. 457, 206 N.C. 582—Eaker 
V. International Shoe Co., 154 S.E. 
667, 199 N.C. 379—McCord v. Har- 
rison-Wright Co., 153 S.E. 406, 198 

N. C. 742—Smith v. Kitchen Lumber 
Co., 153 S.E. 324, 198 N.C. 736— 
Potter» V. Atlantic Coast Line R. 
Co., 147 S.E. 698, 197 N.C. 17— 
Street v. Erskine-Ramsey Coal Co., 
145 S.E. 11, 196 N.C. 178—Rich- 
ardson v. American Cotton Mills, 
130 S.E. 164, 190 N.C. 874—Barnes 
V. Phoenix Utility Co., 130 S.E. 1, 
190 N.C, 382—Riggs v. Empire 
Mfg. Co., 129 S.E. 695, 190 N.C. 256. 

Okl.—Casualty Reciprocal Exchange 
V. Sutfin, 166 P.2d 434, 196 Okl. 567. 
S.C.—Taylor v. Winnsboro Mills, 143 

S. E. 474, 146 S.C. 28. 

W.Va,—Moli V. Bayha, 150 S.E. 615. 
108 W.Va. 173—Barr.v. Knotts, 133 
S.E. 114, 101 W.Va. 440. 

Wyo.—Chicago, B. & Q. R. Co. v. 
Murray, 277 P. 703, 40 Wyo. 324. 

2. Ark.—^Basye v. Odom, 168 S.W. 
2d 1092, 205 Ark. 423. 

Miss.—Meridian Grain & Elevator 
Co. V. Jones, 169 So. 771, 176 Miss. 
764. 

3. U.S.—Raudenbush v. Baltimore & 

O. R. Co., C.C.A.Pa., ISO F.2d 363. 

4. Va.—^Southern Ry. Co v. Chad- 
wick, 132 S.E. 191, 144 Va. 443. 

W.Va,—Moli V. Bayha, 150 S.E. 515, 
108 W.Va. 173. 

39 C.J. p 312 note 15. 

5. Pia.—Tampa Shipbuilding & En- 
gineering Co. v. Thomas, 179 So. 
706, 131 Fla. 650. 

Kan.—Corpus Juris guoted ia Fish- 
hurn V. International Harvester 
Co., 138 P.2d 471, 475, 167 Kan. 
43. 


Ky.—Big Sandy & C. R. Co. v. Mea- 
seirs Adm’r, 42 S.W.2d 747, 240 
Ky. 571—Bell v. Louisville & N. R. 
Co.. 287 S.W. 219, 216 Ky. 42. 

Me.—Blacker v. Oxford Paper Co., 
142 A. 776, 127 Me. 228. 

Miss.—Brown v, Coley, 152 So. 61, 
168 Miss. 778. 

Okl.—Buxton V. Hicks, 131 P.2d 1015, 
191 Okl. 573. 

R.I.—Paltinali v. Great Atlantic & 
Pacific Tea Co., 182 A. 605, 55 R.I. 
438. 

Wis.—Baker v. Janesville Traction 
Co., 234 N.W. 912, 204 Wis. 452. 

39 C.J. p 312 note 15. 

6. Ga.—^Walters v. Berry Schools, 
151 S.E, 544, 40 Ga.App. 751—Ful- 
ton Bakery v. Williams, 141 S.E. 
922, 37 Ga.App. 780. 

Miss.—^Newell Contracting Co. v, 
Plynt, 161 So. 298, 172 Miss. 719, 
motion overruled 161 So. 743, 172 
Miss. 719. 

7. U.S.—Baltimore & Ohio R. Co. v. 
Groeger, Ohio, 45 S.Ct. 169, 266 
U.S. 621, 69 L.Bd. 419—Chicago & 
N. R. Co. V. Bower, Neb., 36 S.Ct. 
624, 241 U.S. 470, 60 L.Ed. 1107— 
McGivern v. Northern Pac. Ry. Co., 
C.C.A.Minn., 132 F.2d 213—Pieczon- 
ka V. Pullman Co., C.C.A.N.Y., 102 

P.2d 432—Thomson v. Pennsylvania 
R. Co., C.C.A.Ohio, 88 F,2d 148— 
Louisville & N. R. Co. v. Davis, C. 
C.A.Tenn,, 75 F.2d 849, certiorari 
denied 56 S.Ct. 119, 296 U.S. 503, 80 
L.Ed. 427—Grammer v. Mid-Conti- 
nent Petroleum Corporation, C.C.A. 
Okl., 71 F.2d 38, certiorari denied 
55 S.Ct. 82, 293 U.S. 571, 79 L.Ed. 
670—Petition of Langnes, D.C. 
Wash., 32 PJ2d 284, reversed on 
other grounds The Aloha, C.C.A., 
35 P.2d 447, reversed on other 
grounds Langnes v. Green, 51 S.Ct. 
243, 282 U.S. 531, 75 L.Ed. 520. 

Fla.—^Duncan v. Growers Equipment 
Co., 1 So.2d 458, 146 Fla, 516. 

Ga.—Southern Ry. Co. v. Bradshaw, 
37 S.E.2d 160, 73 Ga.App. 438. 

111.—^Auschwitz V. Wabash Ry. Co., 
178 N.E. 403, 346 111. 190. 

lowa.—Corpus Juris cited ia Ander- 
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§ 208 

furnishes such as are reason-ably safe and suitable 
for the purpose had in view, as discussed supra § 
206. In ali occupations attended with great and 
iinusual dangers, however, there must be tised adi 
appliances readily obtainable for tHe prevention of 
accidents, and the neglect to provide such applianc¬ 
es is proof of culpable negligence.^ An employer 
before adopting and installing a new and untried 
appliance is required to select that which seems 
to be the safest and most suitable for his purpose, 
and to consuit the best available known sources of 
information for reliable advice as to the wisdom 
of the proposed experimenti 


56 C.J.S. 

§ 208. -Appliances and Methods in Or- 

dinary Use 

The general custom or ordinary usage in vogue 
among others engaged In the same work under slmllar 
clrcumstances is an important, although not conclusive, 
factor or test to be used in determining whether the mas- 
ter has performed his duty of furnishing safe tools, ma- 
chinery, and appliances. 

Although conformity to custom or usage will not 
of itself excuse or justify negligence on the part 
of the master in furnishing tools, machiner>", and 
appliances,10 and the ultimate test of the master’s 
liability is whether or not he has exercised due, or¬ 
dinary, or reasonable care, and not whether he has 
conformed to custom or usage,n the general cus- 
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son V. Sheuerman, 6 N.W.2d 125, 
128, 232 lowa 705. 

Ky.—Cincinnati, N. O.' & T. P. Ry. 
Co. V. Gossett, 18 S.W.2d 986, 230 
Ky. 240. 

Mass.—"VTalsh v. Boston & M, R. R., 
187 N.E. 554, 2*84 Mass. 260. 

Mich.—Newell v. Detroit, T. & I. R. 

Co., 205 N.W. 679, 232 Mich. 528. 
Miss.—Stewart v. Kroger Grocery 
Etc., Co., 21 So,2d 912, 198 Miss. 
371—Eagle Cotton Oil Co. v, Sollie, 
187 So. 506, 185 Miss. 476—Colum¬ 
bus & G. R. Co. V. Coleman, 160 
So. 277, 172 Miss. 514—Mltchell v. 
Brooks, 147 So. 660, 166 Miss. 826 
—Morgan Hili Paving Co. v. Mor¬ 
ris, 133 So. 229, 160 Miss. 79— 
Oorpxts Juris oited iu Vehicle 
'Woodstock Co, V. Bowles, 128 So. 
98, 99, 158 Miss. 346. 

Mo.—Pisclier v. City of Cape Girar- 
deau, 131 S.W.2d 521, 345 Mo. 122 
—^Williams v. Terminal R. Ass'n 
of St. Louis, 98 S,W.2d 651, 339 
Mo. 594, certiorari denied 57 S.Ct. 
511, 300 U.S. 669, 81 L.Ed. 876— 
Schaum v. Southwestern Bell Tele- 
phone Co-, 78 S.W.2d 439, 336 Mo. 

■ 228—Shey v. Central Coal & Coke 
Co., 21 S.W.2d 772, 323 Mo. 1058— 
State ex rei. Pogel Const. Co. v. 
Trimble, 274 S.W. 1028, 310 Mo. 
248 —Emrick v. City of Spring- 
field, App., 110 S.W.2d 840—Bird- 
song V. Jones, 30 S.W.2d 1094, 225 
Mo,App. 242—Braden v. Priederick- 
sen Ploor & Wall Tile Co., 15 S, 
W‘.2d 923, 223 Mo.App. 700—Samuel 
V. National Bag Co., App., 15 S.W. 
2d 376. 

Neb.—Phillips v. Chicago, B. & Q. R. 

Co., 227 N.W. 931, 119 Neb. 182. 
N.J.—Cichocki v. Geigy Co., 183 A. 

463, 14 N.J.Misc. 232. 

N.T.—Adlam v. Konvalinka, 50 N.E. 

2d 535. 291 N.Y. 40. 

N.C.—Cole V. Seaboard Air Line Ry. 
Co., 154 S.E. 682, 199 N.C. .jS9, cer¬ 
tiorari denied Seaboard Air Line 
Ry. Co. V. Cole. 51 S.Ct. 182, 282 
U.S. 898, 75 L.Ed. 791—Grubbs v. 
Lewis, 145 S.E. 769, 196 N.C. 391. 
Okl.—^Atchison, T. & S. P. Ry. Co. v. 
Ford, 43 P.2d 459, 171 Okl. 516. 


Or.—Preeman v. Wentvrorth & Ir- 
win, 7 P.2d 796, 139 Or. 1. 

Pa.—Prattico v. Hudson Coal Co., ■ 32 
A.2d 733, 347 Pa. 490—^Vasey v. 
McLean, 165 A. 241, 310 Pa. 282— 
Magyar v. Pennsylvania R. Co., 144 
A. 765, 294 Pa. 585—Pursglove v. 
Monongahela Ry. Co., 131 A. 477, 
285 Pa. 27, certiorari denied 46 S. 
et. 352, 270 U.S. 654, 70 L.Ed. 783. 
Tex. —Cforpus Juris cited iu Tullos 
v. Texas Pipe Line Co., Civ.App., 
145 S.W.2d 267, 271. 

Vt.—Bailey v. Central Vermont Ry., 
35 A2d 366, 113 Vt. 438. 

Wash,—Wehtje v. Porter, 48 P.2d 
212, 183 Wash. 177—Parker v. Pan- 
tages Theater Co., 254 P. 1083, 
143 Wash. 176. 

39 O.J. p 329 note 58. 

Employeir XLeed ZLot fumlsli best- 
kuown appliaaices 

N.Y.—Schein v. Peder, 278 N.Y.S. 653, 
154 Misc. 830. 

Waut of genius in. anticipating the 
latest inventions is not a ground for 
penalizing the employer. 

U. S.—^Mallatt v. Ostrander Ry. & 
Timber Co., D.C.Or., 46 P.Supp. 250. 

Or.—Camenzind v. Preeland Furni- 
ture Co., 174 P. 139, 89 Or. 176. 

8, U.S.—Mather v. Rillston, Mich., 
15 S.Ct. 464, 156 U.S. 391, 39 L. 
Ed. 464—^L. E. Whitham Const. 
Co. v. Remer, C.C.A.Okl., 93 P.2d 
736. 

39 C.J. p 330 note 59. 

Duty of railroad companies to make 
use of tested improvements see 
infra § 226. 

Mask for sandblasting 

Measuring the cost against the 
risk, the jury may fix the best mask 
available as the minimum equipment 
required for sandblasters.—^Pieczonka 

V. Pullman Co„ C.C.A.N.Y,, 102 P.2d 
432. 

Under statute 

(1) A statute requiring persons 
having charge of work involving 
risk or danger to use every prac- 
ticable safety device applies only 
when employment is considered as 

916 


'in class inherently dangerous or is 
rendered so by conditions.—Barker 
V. Portland Traction Co., Or., 173 
P.2d 288, rehearing denied 178 P.2d 
706—Bottig V. Polsky, 201 P. 188, 
“101 Or. 530. 

(2) Street car operator who slip- 
ped and feli on icy Street while 
cleanihg snow from switch was not 
entitled to recover for injuries un¬ 
der the statute on ground that the 
work was inherently dangerous.— 
Barker v. Portland Traction Co., 
supra. 

9- D.C,—U. S, Express Co. v. Ball, 
36 App.D.C. 269, 280 Ann.Cas. 

1912C 331. 

39 C.J. p 331 note 61. 

10. U.S.—Grammer v. Mid-Conti- 
nent Petroleum Corporation, C.C.A 
Okl., 71 P.2d 38, certiorari denied 
55 S.Ct. 82, 293 U.S. 571, 79 L.Ed. 
670—James Baird Co. v. Boyd, C. 
C.A.N.C.. 41 P.2d 578—Green v. 
Standard Wholesale Phosphate & 
Acid Works, D.C.Md., 29 P.2d 746. 
Kan.—^Walker v. Colgate-Palmolive- 
Peet Co., 139 P.2d 157, 157 Kan. 
170. 

Mass.—Lamberti v. Neal, 148 N.E. 
4'63, 253 Mass. 99. 

Minn.—Bimberg v. Northern Pac. 
Ry. Co.. 14 N.W.2d 410, 217 Minn. 
187, followed in 14 N.W.2d 419, 317 
Minn. 187, certiorari denied 65 S. 
.Ct. 87, 323 U:S. 752, 89 L.Ed, 602. 
N.Y.—Schein v. Peder, 278 N.Y.S. 
653, 154 Misc. 830. 

Pa.—Price v. New Castle Refrac- 
tories Co., 3 A.2d 418, 332 Pa. 507. 
Tex.—^El Paso Electric Co. v. Greg- 
ston, Civ.App., 170 S.W.2d 516. 

39 C.J. p 332 note 66. 

11- U.S.—Grammer v. Mid-Conti- 
nent Petroleum Corporation, C.C. 
A.Oki., 71 P.2d 38, certiorari denied 
65 S.Ct. 82, 293 U.S. 571, 79 L.Ed. 
670. 

Kan.—^Walker v. Colgate-Palmolive- 
Peet Co., 139 P.2d 157, 157 Kan. 
170. 

Tex.—EI Paso Electric Co. v. Greg- 
ston, Civ.App., 170 S.W.2d 515. 
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tom or ordiaary usage in vogue among others en- 
gaged in the same work under similar circumstances 
is an important factor or test to be used in deter- 
mining whether the master has performed his duty 
in this respect.i^ Ordinarily a master is deemed 
to have complied with the requirements of the law 
when he has furnished machinery, appliances, and 
ways, in conformity with common and ordinary cus- 
tom or usage,13 provided such custom or usage 15 
such as a reasonably prudent person would ordi¬ 
narily employ under similar circiunstancesi^i and is 
• not in contravention of positive law,15 and, on the 


other hand, his failure so to conform with such 
custom or usage may constitute negligence.l® The 
fact that an appliance furnished is in common use 
is no defense to a charge of negligence based on 
the theory that it was not adapted to the particular 
purpose for which it was used and was negligently 
installed and maintained.l'^ 

§ 209. -Uniform Character of Appliances 

The master is not requlred to furnlsh uniform appli¬ 
ances. 

The law does not require that the master shall 
furnish uniform machinery and appliances.i® 


12. U.S.—James Baird Co. v. Boyd, 
C.C.A.N.G.. 41* F.2d 578. 

Kan,—Walker v. Colgate-Palmollve- 
Peet Co., 139 P.2d 167, 157 Kan. 
170. 

Ky.—Christopher^s AdmT v. Blan- 
ton Stone Co., 80 S.W.2d 590, 258 
Ky. 587. 

La.—Borde v. New Orleans & (x. N. 

R. Co., App., 140 So. 810. 

Mo.—Choate v. City of Springfield, 
124 S.W.2d 1127, 343 Mo. 985— 
Smith V. Harbison-Walker Refrac- 
tories Co., 100 S.W.2d 909, 340 Mo. 
389—Corpus Juris oite<d in Schaum 
V. Southwestern Bell Telephone 
Co., 78 S,W.2d 439, 442, 336 Mo. 228 
—Pevesdorf v. Union Electric 
Llght & Power Co., 64 S.W.2d 939, 
333 Mo. 1155—Emrick v. City of 
Springfield, App., 110 S.W.2d 840. 
N.C.—Brady v. Southern Ry. Co., 23 

S. B.2d 334, 222 N.C. 367, afflrmed 
64 S.Ct 232, 330 U.S. 476, 88 L.Bd. 
239—Eaker v. International Shoe 
Co., 154 S.E. 667, 199 N.C. 379. 

Pa.—Prattico v. Hudson Coal Co., 32 
A.2d 733, 347 Pa. 490—Price v. New 
Castle Refractories Co., 3 A.2d 418, 
332 Peu 607. 

Va.—Thacker v. Klotz, 7 S.E.2d 883, 
175 Va. 267—Roberts v. Southern 
Ry. Co., 145 S.B. 265, 151 Va. 815 
—Atlantic Coast Line R. Co. v. 
Bell, 141 S.E. 838, 149 Va. 720. 

39 C.J. p 331 note 62. 

Bvidence of custom relating to in- 
strumentalities and places for 
Work furnished: 

Admissibility see infra S 512. 
Weight and sufl3lciency see infra § 
624. 

13. U.S.—^McGivern v. Northern Pac. 
Ry. Co., C.C.A.Minn., 132 P.2d 213 
—Grammer v. Mid-Continent Pe¬ 
troleum Corporation, C.C.A.Okl., 71 
P.2d 38, certiorari denied 55 S.Ct. 
82, 293 U.S. 671, 79 L.Ed. 670— 
Petition of Langnes, D.C.Wash., 32 
F.2d 284, reversed on other 
grounds The Aloha, C.C.A., 35 F. 
2d 447, reversed on other grounds 
Langnes v. Green, 51 S.Ct. 243, 282 

^U.S. 531, 75 L.Ed. 520. 

Ky.—^Harlan Central Coal Co. v. 
Gemmeno’s Adm’r, 178 S.W.2d 217, 
296 Ky. 8«28. 


Mlch.—Newell v. Detroit, T. & 1. R. 

Co., 205 N.W. 579, 232 Mich. 528. 
Miss.—Eagle Cotton Oil Co. v. Sol- 
lie, 187 So. 506. 185 Miss. 475— 
Brown v. Coley, 152 So. 61, 168 
Miss. 778—Seifferman v. Leach, 138 
So. 563, 161 Miss. 853—Corpus Ju¬ 
ris cited ia Vehicle Woodstock Co. 
V. Bowles, 128 So. 98. 100, 158 Miss. 
346. 

Mo.—Corpus Juris cited in Schaum 
V, Southwestern Bell Telephone 
Co., 78 S.W.2d 439, 442, 336 Mo. 228 
—Birdsong v. .Jones, 30 S.W,2d 
1094, 226 Mo.App. 242. 

Neb.—Rzeszotarski v. American 
Smeltlng & Refining Co., 277 N.W. 
334, 133 Neb. 825—Ahrens v. Amer¬ 
ican Smeltlng & Refining Co., 272 
N.W. 235, 132 Neb. 460. 

K.J.—Huels V. General Electric Co., 
46 A.2d 654, 134 N.J.Law 165. 
N.C.—Grubbs v. Lewls, 145 S.E. 769, 
196 N.C. 391—Mahaffey v. Forsyth 
Purniture Lines, 145 S.E. 237, 196 
N.C. 810. 

Pa.—Prattico v. Hudson Coal Co., 32 
A.2d 733, 347 Pa. 490. 

Va.—Beamer v. Virglnian Ry. Co., 
26 S.E.2d 43, 181 Va. 650, certio¬ 
rari denied 64 S.Ct. 486, 321 U.S. 
763, 88 L.Ed. 1060. 

Wash,—Wehtje v. Porter, 48 P.2d 
212, 183 Wash. 177—Priermood v. 
Oregon-Washington R. & Nav. Co., 
235 P. 17, 134 Wash. 178. 

39 C.J. p 332 note 64, 

Use of customary methods pf doing 
work generally as relieving mas¬ 
ter of liability for injuries to serv- 
t ant see infra § 267. 

Negligence is aever imputed from 
the use of machinery in general use 
in the business.—Prattico v. Hudson 
Coal Co., 32 A.2d 733, 347 Pa. 490— 
Reeder v. Lehigh Valley Coal Co., 80 
A, 1121, 231 Pa. 563. 

Selection of Standard make of ap- 
pliance in general use is what the 
ordinarily prudent person would do 
under like circumstances.—City of 
Teague v. Radford, Tex.Civ.App., 105 
S.W.2d 336. 

Pact that in some instances par- 
ticulav safety appliance is used does 
not by implication establish a cus- 
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tom on which the employee can rely. 
—Missouri Pac. R. Co. v. Hathcock, 
139 S.W.2d 35, 200 Ark. 294. 

14. Fla.—Duncan v. Growers Bquip- 
ment Co., 1 So.2d 458, 146 Fla. 516. 

Mich.—Reynolds v. Security Trust 
Co., 225 N.W. 575, 246 Mich. 670. 
Miss.—Eagle Cotton Oil Co. v. Sollie, 
187 So. 506, 185 Miss. 475—Jeffer- 
son V. Denkmann Lumber Co., 148 
So. 237, 167 Miss. 246. 

Mo.—Smith v. Harbison-Walker Re¬ 
fractories Co., 100 S.W.2d 909, 340 
Mo. 389—Schaum v. Southwestern 
Bell Telephone Co., 78 S.W.2d 439, 
336 Mo. 228—Birdsong v. Jones, 30 
S.W.2d 1094, 225 Mo.App. 242. 

Va.—Roberts y. Southern Ry. Co., 
145 S.E. 255, 151 Va, 815. 

15. Ind.—Illinois Steel Co. v. Ful- 
ler, 23 N.E.2d 259, 216 Ind. 180. 

Mo.—Smith v. Stanolind Pipe Line 
Co., 189 S.W.2d 244, 354 Mo. 250— 
Smith V. Harbinson-Walker Re¬ 
fractories Co., 100 S.W.2d 909, 340 
Mo. 389. 

Pa.—Price v. New Castle Refrac¬ 
tories Co., 3 A.2d 418, 332 Pa. 507 
—King v. Darlington Brick & 
Mining Co., 131 A. 241, 284 Pa. 
277. 

Va.—Atlantic Coast Line R, Co. v. 

Bell, 141 S.E. S38, 149 Va. 720. 
Wis.—Tiemann v. May, 292 N.W. 612, 

235 ^yis, leo. 

39 C.J. p 333 note 67. 

10. U.S.—Maty v. Grasselli Chem¬ 
ical Co., C.aA.N.J., 98 P.2d 877. 
N.C.—Clinard v. Clinard Electric Co., 
136 S.E. 1, 192 N.C. 736. 

39 C.J. p 332 note 65. 

17. Door check 

An employer could not escape lia- 
bility for injuries to employee while 
attempting to repair door check, on 
ground {hat check was a type of 
appliance in common use and was 
not inherently dangerous, where em¬ 
ployee based his case on theory 
that particular door check was too 
light for the heavy door to which it 
was attached and was negligently in¬ 
stalled and maintained.—^Walser v. 
Kuhlmann, Mo.App., 176 S.W.2d 658. 

18. W.Va,—Soward v. American Car 



§ 210 

§ 210. Appliances or Places Furnished by, 
or in Control of. Third Persons 

Aa a general rute the duties and liabilities of the em< 
ployer with respect to furnishing his employee with safe 
instrumentalitles and places for work do not extend to 
instrumentalities and places owned by, and in the posses- 
sion or control of, third persons. 

As a general rule the duties and liabilities of the 
employer with respect to furnishing his employee 
with safe instrumentalities and places for work do 
not extend to instrumentalities and places owned 
by, and in the possession or control of, third per¬ 
sons,and which the master has neither the duty 
nor the right to repair.^o However, the mere fact 
that the place of work or appliance causing the in- 
jury is owned^^ or controlled^s by another does not 
absolve the master of his ordinary duties and lia- 
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bilities, and where the master is in control of the 
appliances used or of the premises or of the par- 
ticular work done thereon by his servants, he is lia- 
ble for any injuries resulting to them by reason 
of his negligence in failing to furnish them with 
reasonably safe appliances or a reasonably safe 
place of work, irrespective of the ownership of such 
premises or appliances.^^ So, if a master so uses 
and deals with instrumentalities or appliances in his 
business as practically to adopt them as his own, he 
becomes, as to his servant, the owner and is under 
the same duty to the servant as though he were 
the owner.24 The master is not liable in any case, 
however, if he uses ordinary care to asccrtain that 
the instrumentality or place is fit for its intended 
use.25 

Duty of employer to furnish safe place for work 
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& Foundri* Co., 66 S.B. 329, 66 W. 
Va. 266. 

Wis.—^Whitwam v. Wisconsin & M. 

K. Co., 17 N.W. 124, 58 Wis. 408. 

19. U.S.—Stankus v. Jamison, N.T., 
237 F. 813, 151 C.C.A. 65. 

Ark.—Carson v. Dierks Lumber & 
Coal Co., 117 S.W.2d 39, 196 Ark. 
163—Neely v. Goldberg, 114 S.W.M 
455, 195 Ark. 790—Sparkman Hard- 
wood Lumber Co. v. McCann, 80 
S.W.2d 63. 190 Ark. 552. 

Ky.—Pfiester Adm’r v. Jones, 163 S. 
W.2d 304, 291 Ky. 151—Gillespie's 
Ex’rs V. Howard, 294 S.W. r54. 219 
Ky. 721. 

Mich.—^Holgate v. Chrysler Corpora¬ 
tion, 271 N.W, 539, 279 Mich. 24. 
Miss.—^Dravo Corporation v. Cope- 
land, 199 So. 769, 190 Miss. 269. 
Mo.— Corpus Juris quoted iu Allen v. 
Larabee Flour Mills Corporation, 
40 S.W.2d 1597, 601, 328 Mo. 226— 
Corpus Juris quoted lu gmall v. 
Ralston-Purina Co., Ap.p., 202 S. 
W.2d 533, 537—Fesler v. Hunter, 
App., 35 S.W.2d 641. 

N.H.—Burke v. Boston & M. R, R. 

Co., 134 A. 674, 82 N.H. 350. 
N.Y,—Kuhn v. P. J. Carlin Const. 
Co., 8 N.E.2d 300, 274 N.Y. 118, 
reargument and remittitur amend- 
ed on other grounds 14 N.E.2d 204, 
277 N.Y. 6'61. 

N.C.—Atkinson v. Corriher Mills Co., 
158 S.E. 554, 201 N.C. 6—Crawford 
V. Michael & Bivens, 154 S.B. 58, 
199 N.C. '224. 

39 C.J. p 333 note 72. 

Liability of master for injuries due 
to defeots in appliances furnished 
by servant see supra § 201. 
Property of employer*s wife 

If an employee sustains an injury 
on property owned by the employer’s 
wife, it has been held that an ac- 
tion therefor will not lie against the 
employer.—Merriok v. Street, Tex. 
Civ.App., 91 S.W.2d 8iol, error re- 
fused. 


Compauy which recharges electric 
trucks of another company at its 
maintenance station, but makes no 
use of such trucks as a part of its 
piant, is not liable for defects in 
them in the absence of actual knowl- 
edge.—McKale v. Hines, 106 S.E. 583, 
26 Ga.App. 516. 

20. Ark.—^Neely v. Goldberg, 114 S. 
W.2d '455, 45'6, 195 Ark. 790. 

Miss.—Dravo Corporation v. Cope- 
land, 199 So. 769, 190 Miss. 269. 

21. Ga.—Thompson v. Hanes, 182 S. 
E. 250, 3'5 Ga.App. 136. 

lowa.—Rehard v. Miles, 284 N.W. 
829, superseded on other grounds 
290 N.W. 702, 227 lowa 1290—Nel- 
son V. Smeltzer, 265 N.W. 924, 221 
lowa 972. 

La.—Fontenot v. Raftery, App., 193 
So. 896. 

Mass.—Cronan v. Armitrage, 190 N. i 
E. 12, 285 Mass. 620. 

Mo.—Jamison v. Flour City Oma- 
mental Iron Co., 30 S.W.2d 984. 
N.H.—Brock v. Ireland-Grafton Co., 
141 A. 912, 83 N.H. 290. 

Place where employee directed to do 
ali his work 

An employee who had been direct¬ 
ed by his employer to do ali his 
work on another’s premise under 
agreement between his employer and 
the third person that the latter was 
to pay his salary, was entitled to re- 
ceive frora his employer a reason¬ 
ably safe place wherein to work.— 
Ryan v. Twin City Wholesale Gro- 
cer Co., 1297 N.W. 705, 210 Minn. 21. 

22. Mo.—Jamison v. Flour City Or- 
namental Iron Co., 30 S.W.2d 984. 

Part of premises where employee di- 
rected to work 

Employer could not escape liabili¬ 
ty because of its failure to furnish 
employee a safe place to work on 
, ground that ,the particular part of 
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the premises where accident happen- 
ed was not within employer's con¬ 
trol, where employer directed em¬ 
ployee to work in that portion of the 
premises.—Salzberg v. Grossman 
Nassau Hotel Corporation, 16 N.Y.S. 
2d 811, 258 App.Div. 926. 

23. Ga.—Thompson v. Hanes, 132 S. 
E. 250, 3i5 Ga.App. 136. 

Kan.—^Howard v. Jones Store Co., 
266 P. 1019, 128 Kan. 620, 53 A. 
L.R. 139. 

Mo.—Jamison v. Flour City Oma- 
mental Iron Co., 30 S.W.2d 984. 

39 C.J. p 333 note 73. 

Control over bridge repalrs 
In action by truck driver against 
employer for injuries sustained when 
truck crashed through a defective 
bridgev and employer had control 
over the bridge as to making neces- 
sary repairs, employer would be lia¬ 
ble to the same extent as though it 
owned the road and bridge.—Carson 

V. Dierks Lumber & Coal Co., IIT 
S.W.2d 89, 196 Ark. 163. 

XSlectrical contractor carrying out: 
contract in buildings owned by oth- 
ers owed his employee duty to fur¬ 
nish reasonably safe place to work. 
—Cronan v. Armitage, 190 N.E. 12,. 
285 Mass. 520. 

24. Mo,—Rose v. Missouri Dist. 
Telegraph Co., 43 S.W.2d 562, 328- 
Mo. 1009, 81 A.L.R. 400. 

39 C.J. p 334 note 74. 

Master, if directing servant to use 
particular road and bridge, would 
have duty to exercise reasonable care 
to keep bridge in repair, and would 
also have such duty if servant was 
required to cross bridge to perform 
Job assigned him.—Sparkman Hard- 
wood Lumber Co. v. McCann, 80 S. 

W. 2d 53, 190 Ark. 552. 

25. N.H.—Burke v. Boston & M. R.. 
i R., 134 A. 574, 82 N.H. 350. 



56 C.J.S. 


MASTEB AND SERTANT 


§ 212 


as including ways to and from such place of work is 
considered infra § 219 b. 

§ 211. - Effect of Statutory Provisions 

The master^s liabillty to his servant for Injuries re- 
ceived where the instrumentalities used or place of work 
is furnished by, or is in the controi of, third persons may 
be affected by statutory provisions. 

The master^s liability to his servant for injuries 
received where the instrumentalities used or place 
of work is furnished by, or is in the controi of, third 
persons-may be affected by statutory provisions.26 
Whether or not under an employers' liability act a 
place or instrumentality furnished by another than 
the master, because of whose defective condition 
injuries resuit to an employee, is a part of the 
“ways, Works, and machinery,” or piant of the em- 
ployer, connected with or used in his business, is 
usually dependent on the controi exercised or exer- 
cisable over it by the master.^^ The rule is ordi- 
narily the same under statutes of a less general 
character enacted for the protection of employees-^ 
except where the statute impos es an absolute du- 

ty.29 

§ 212. — Operation of Railroads 

a. In general 

b. Cars of other companies 

c. Improper loading of cars 

d. Railroad tracks and roadbeds 

e. Obstructions on, over, or near rail¬ 

road tracks 

f. Liability of consignor or consignee to 

employees loading or unloading 
freight 

a. In G-eneral 

A carrier’s statutory duty to furnish its employees 
with safe instrumentalities and places for work has been 
heid to follow the employer even though the employee is 
sent upon the premises of another to do his work. 


Under the Federal Employers’ Liability Act a 
railroad company owes its employees the duty of 
fumishing a reasonably safe place to work, ma- 
chinery, and instrumentalities, as discussed infra § 
226, and this duty has been held to follow the em¬ 
ployer even though the employee is sent upon the 
premises of another to do his work.^^ Where a 
railroad company is operating its train on the track 
of another under a traffic arrangement, the track is 
“its” propcrty within the meaning of the Federal 
Employers^ Liability Act^i and the Federal Safety 
Appliance Act.^- Where, under an agreement for 
running continuous trains over connected roads, one 
company has the exclusive right to employ and dis- 
charge trainmen, and is required to repair the lo- 
comotives for both roads, even though they are un¬ 
der the controi of the other road while on its 
branch, it is liable for an injury to a servant caused 
by a defective engine, although it occurs on the 
other road.S^ 

b. Cars of Other Companies 

Ordinarlly the duty of a railroad company In respect 
of a car received by It for transportation over Its road. Is 
one of inspection oniy, and it is not responsible for latent 
defects which cannot be discovered by such an inspec- 
tion as the exigencles of traffic will permit in the exercise 
of reasonable care. 

Constitutional and statutory provisions which 
compel railroad companies to receive and transport 
over their lines the cars of other companies, with- 
out delay or discrimination, do not require them to 
receive cars in an unsafe condition, or so defective 
in their construction as to make it dangerous for 
their servants to handle them, and do not relieve 
the receiving company from liability for injuries 
sustained by one of its servants from such defec¬ 
tive cars.^^ 

While it has been held in some decisions that the 
responsibilities of a railroad company to its serv¬ 
ants are the same in respect of cars of other com- 


26. Farm laborer warking* on third 
person’s farm 

A farm hand, directed by bis em¬ 
ployer to work for another farmer, 
on whose farm he W'as Injured in 
feeding: corn shredding machine 
without statutory safety ^ards, was 
engaged in farm labor, and hence 
could not recover damages from his 
employer under safe place of work 
statute, excluding any place where 
persons are employed in farm labor 
when the employer is a farmer oper¬ 
ating the farm, although employer 
was not operating the farm where 
the injury occurred.—Redman v. Ho- 
bart, 22 N.W.Sd 532, 248 Wis. 508. 

27. N.T.—Webb v. B. F. Sturtevant 


Co., 1-41 N.T.S. 906, h57 App.Div. 

• 19. 

39 C.J. p 335 note 75. 

Hatchways and hatehes are not 
part of “ways, works, and machin- 
ery” of stevedore in the absence of 
a contract governing the relation be- 
tween the shipowner and the steve¬ 
dore.—Crimmins v. Booth, 88 N.E. 
449, 202 Mass. 17, 132 Am.S.R. 468. 

®8. Mich.—^Lobenstein v. White- 
head Kales Iron Works, 14-6 N.W. 
293, 179 Mich. 279. 

39 C.J. p 335 note 77. 

29. 111.—Claffy v. Chicago Dock & 

Canal Co., 94 N.E. 651, 249 111. 210, 
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affirmed 33 S.Ct. 715, 228 U-S. 680, 
6'7 L-Ed. 1022. 

39 C.J. p 335 note 78. 

30. 111.—Porter v. Terminal R. 
Ass'n of St. Louis, 65 N.E.2d 31, 
327 Ill.App. 645. 

31. Minn.—Campbell v. Canadian 
Northern R. Co., 144 N.W. '772, 124 
Minn. 245. 

39 C.J. p 335 note 76. 

32. U.S.—Cray v. Louis ville & N. 
R. Co., D.C.Tenn., 197 F. 874. 

33. Mo.—Hurlbut v. Wabash R. Co., 
31 S.W. 1051, 130 Mo. 657. 

34. Pa.—^Dooner v. Delaware & 
Hudson Canal Co., 30 A. 269, 164 
Pa, 17. 

39 C.J. p 336 note 80. 
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panies which the servants are compelled to handle, 
as in respect of its own,35 especially where the de- 
fect is not latent,ordinarily the duty of such a 
company in respect of a car received by it for trans- 
portation over its road, in the ordinary course of 
business, is one of inspection only, and it is not held 
responsible for latent defects which cannot be dis- 
covered by such an inspection as the exigencies of 
traffic will permit in the exercise of reasonable 
care.37 The fact that cars are used only for a brief 
time or carried a short distance will not excuse a 
railroad company from its duty of inspecting 
them,38 but, since the negligence of the connecting 
line before the delivery of cars to another cannot be 
imputed to the latter, the duty to inspect will be 
measured only by what the company ought to have 
done while the cars w^ere in its possession,^^ Lack 
of opportunity of inspection furnishes no excuse 
where a railroad company assumes control of a 
borrowed car and directs its servant to work on or 
about it.^0 

Under a statute imposing liability on a railroad 
for injuries to its employees caused by defective 
cars hauled or permitted to be hauled or used on its 


line, a railroad is not liable for an injury occurring 
while one of its employees is engaged in inspecting 
a car for the purpose of determining whether his 
employer should assume control,and the em- 
ployee^s right of action under such circumstances 
is against the company delivering the car.^2 Where 
a railroad company receives a car of another com¬ 
pany, and it is examined, and notice is given that 
it is defective and is to be retumed, the company 
has fulfilled iis duty with respect to the car, and 
is not liable for injuries resulting from such de- 
fect w^hich a servant receives while the car is shift- 
ing about the yard.^3 

c. Improper Loading of Cars 

Where a servant of a railroad company is injured by 
reason of the improper loading of a car by a third per- 
son, the company is not liable uniess it has been in the 
habit of receiving and transporting such cars or has 
failed to provide a proper system of inspection. 

Where a servant of a railroad company is in¬ 
jured by reason of the improper loading of a car 
received from another company,or which has 
been loaded by the shipper,^^ the company is not lia¬ 
ble uniess it has been in the habit of receiving and 


35. Okl.—Frisco Lumber Co. v. Spi- 
vey, 140 P. 157, 40 Okl. 633. 

89 C.J. p 336 note SI. 
rederarl Sa^fety Appliaoice Act 

(1) Under the Federal Safety Ap- 
pliance Act a carrier is liable for 
substandard or defective appliances 
on cars used in interstate commerce 
even thougli the carrier does not own 
the cars. 

Ark.—Baldwin v. Sears, 91 S.W.2d 
266. 192 Ark. 257. 

Mo.—Radier v. St. Louis-San Fran- 
cisco Ry. Co., 61 S.W.2d 1011, 330 
Mo. 968. 

N.J.—Hendershot v, New York, S. & 
W. R. Co., 138 A, 206, 5 N.J.Misc. 
727, affirmed 140 A. 919, 104 N.J. 
Law 436, certiorari denied New 
York, S, & W. R. Co. v. Hender¬ 
shot, 48 S.Ct. 562, 277 U.S. 602, 
72 L.Ed. 1009. 

(2) Thus it has been held that on 
acceptance of a car with an inse- 
curely fastened grabiron the carrier 
has the same responsibility of care 
as though it owned car.—Baldwin v. 
Sears, 91 S.W.2d 266, 192 Ark. 257. 

(3) Use of the brake on a car con- 
stitutes a “use” of the car within 
the meaning- of the act.—^Cusson v. 
Canadian Pac. Ry. Co., C.C.A.Vt., 115 
F.2d 430. 

36. Okl.—^Frisco Lumber Co. v. Spi- 
vey, 140 P. 1 j 5'7, 40 Okl. $33. 

37. Aviz.—^Apache Ry. Co. v. Shum- 
way, 158 P.2d 142, 62 Ariz. 359, 
159 A.L.R. 857. 


Cal.—Dryd-en v, Western Pac. R. Co., 
36 P.2d 394, 1 Cal.App.2d 49. 

Ky.—Brewer’s Adm'x v. Louisville 
& N. R. Co., 34 S.W.2d 949, 237 
Ky. 71. 

Mass.—Mackin v. Boston «Sb A. R. Co., 
135 Mass. 201, 46 Am.R. 456. 
Mich.—Kurtz v. Detroit, T. & I. R.' 
Co., 213 N.W. 169, 238 Mich. 289, 
certiorari denied 48 S.Ct. 31, 27’5 
U.S. '535, 72 L.Ed. 412. 

Wis.—Rupert v. Chicago, M., St. P. 
& P, R. Co., -232 N.W. 550, 202 
Wis. 563, certiorari denied 61 S. 
Ct. 488, 283 U.S. 840, 76 L.Ed. 1451. 
39 C.J, p 336 note 82. 

Inspection no defense 

Railway company^s inspection of 
car with automatic uncoupler lever 
on top of end sili, thus rendering it 
unsafe for brakeman, on receipt of 
such car from connecting carrier, 
has been held no defense to an ac¬ 
tion against company for brakeman's 
death as resuit of fall when he en- 
countered such obstruction to his 
footing, as inspection did not remove 
hazard.—Apache Ry. Co. v. Shumway, 
1*58 P.2d 142, 62 Ariz. «59, 159 A.L.R. 
857. 

Defect in ozlglzxal constmetion of 
hanger 

A railroad which accepts transfer 
of foreign car is not liable for any 
insufficiencies in the original con- 
struction of the brake beam safety 
hanger.—^Rupert v. Chicago, M., St. 
P. & P. R. Co., 232 N.W. '550, 202 
Wis. '563, certiorari denied 51 S.Ct. 
488, 283 U.S. 840, 75 L.Ed. 1451. 
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38. Kan.—^Atehison, T. & S. P. R. 
Co. V. Penfold, 45 P. 674, 57 Kan. 
148. 

39. 111.—Illinois Cent. R. Co. v. 
Barslow, 94 111.App. 206. 

39 C.J. p 337 note 84. 

40. N.Y.—Cline v. Northern Cent. 

R. Co., 168 N.Y.B. 303, 181 App. 
Div. 203. 

41. U.S.—^Brady v. Terminal R, 

Ass'n of St. Louis, Mo,, /58 S.Ct. 
4'26, 303 U.S. 10, 82 L.Ed. «614. 

Mo.—Brady v. Wabash Ry. Co., 49 

S. W.2d 24, 329 Mo. 1123, certiorari 
denied 53 S.Ct. 20, 287 U.S. 619, 77 
L.Ed. 538. 

42. U.S.—Brady v. Terminal R. 

Ass’n of St. Louis, Mo., 68 S.Ct. 
426, 303 U.S. 10, 82 L.Ed. $14. 

Liability of company owning or us- 
ing cars for injuries generally see 
the C.J.S. title Railroads § 368, 
also 51 C.J. p 1107 note 51-p 1108 
note 60. 

43. U.S.—Atchlson, T. & S. P. B. 
Co. V. Meyers, 111., 76 P. 443, 22 
C.C.A. 268. 

44. Cal.—Dryden v. Western Pac. R. 
Co., 36 P.2d 394, 1 Cal.App.2d 49. 

39 C.J. p 337 note 88. 

45. Cal.—^Dryden v. Western Pac. 
R. Co., supira. 

lowa.—^Haugh v, Chicago, R. I. & 
P. R. Co., 35 N.W. 116, 73 lowa 
66 . 

39 C.J. p 337 note 89, 
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transporting cars loaded in such a manner^^ or 
unless it has failed to provide a system of inspec- 
tion and proper persons to inspect cars after they 
have been loaded and before they have been re- 

ceived for transportation.47 

d. Eailroad Tracks and Boadbeds 

A railroad company as between itself and Its servant 
must exercise reasonable care to make its road safe 
whether it owns the road or uses it under a contract 
with the owner. 

A railroad company as between itself and its 
servant must exercise reasonable care and diligence 
to make its road safe whether it owns the road or 
uses it under contract with the owner^^ Although 
a servantes employer, as owner of the road, has 
leased tracks to another company, it is not thereby 
relieved from the duty to keep safe the place where 
its servant is required to work;^^ and, where it 
has allowed another Corporation to run its trains 
over its track, it has been held that such consent- 
ing company remains liable for the negligence of 
the other company as much as it would be for that 
of its own,50 It has been held, however, that where 
two or more companies use a track in common, it is, 
although the exclusive property of one of the com¬ 
panies, for the time being tlie track of each com¬ 
pany using it, and the proprietary company is not 
liable to its servants for injuries caused by the 
negligent use of the track by the servants of an¬ 
other company.51 Where two railroads jointly 
lease and operate a connecting railroad, the duty of 
keeping the track and switch of such railroad'in 
proper condition for the use of their employees 
rests on the two railroads jointly,®2 and, where a 


spur track is maintained for the mutual benefit of 
two companies, both are required to exercise ordi- 
nary care to see that the premises are reasonably 

safe.53 

Conditions on land near tracks, A railroad owes 
a duty to its employees to be reasonably informed 
as to what has been or will be done by others on 
land near the railroad tracks affecting the safety 
of the roadbed and to use due care to guard against 
dangers resuiting therefrom.54 

e. Obstnictions on, over, or near Railroad 
Tracks 

Where a railroad company permits an obstructlon to 
remain on, over, or near the tracks, and by reason of 
such obstructlon Its servant Is injured, It has been held 
that the company is liable even though the obstructlon 
belongs to, or is under the control of, a third person. 

A railroad company is bound to exercise reason¬ 
able care to prevent obstructions on, over, or near 
the tracks which are a source of danger to its em¬ 
ployees, as discussed infra § 230, and where a rail¬ 
road company permits an obstruction, of which it 
has actual or constructive knowledge, to remain on, 
over, or near the tracks, and by reason of such ob¬ 
struction its servant is injured, it has been held that 
the company is liable even though the obstruction 
belongs to, or is under the control of, a third per- 
son.55 It has been held, however, that a railroad 
company may not be liable for injuries sustained by 
an employee where the obstruction causing the in- 
jury was maintained by a third person without the 
consent of the company and was, not under its con- 

trol.^5 


46. Mo.—Mcintosh v. Missouri Pac. 
R. Co., 58 Mo.App. 281. 

47. N.T.—Byrnes v. New York, L. 
E. & W. R. Co., 21 N.E. ’50, 113 N, 
T, 251, 4 L.R.A. 151—Bushby V. 
New York, L. E. & W. R. Co., 
14 N.E. 407, 107 N.Y. 374, 1 Am.S. 
R. 844. 

48. Mo.—Brum v. Wabash P^y. Co., 

74 S.W.2d 5'66, 335 Mo. 876— 

. Schlueter v. East St. Louis Con¬ 
necting Ry. Co., 296 S.W. 105, 316 
Mo. 1266. 

39 C.J. p 337 note 92. 

'Befects not discoverable by reason¬ 
able inspection 

Where a roadbed is acquired from 
another, on whose skill and judgment 
in constructing it the employer rea¬ 
sonably relies, the employer is not 
liable to its employees for injuries 
caused by defects therein not dis- 
coverable by reasonable inspection. 
—Burke v. Boston & M. R. R„ 134 
A. i574, 82 N.H. 350. 

49. La.—Barnes v. Red River & 


G. R. R.. 128 So. 724, 14 La.App. 
188. 

Mo.—Bequette v. Pittsburgh Piate 
Glass Co., 207 S.W. 852, 200 Mo. 
App. 506. 

50. N.C.—Sellars v. Richmond & D. 
R. Co., 94 N.C. 654. 

Negligence of licens6e’s servant 
Where the operation out of which 
the injury arises is under a mere 
license, and the use remains one of 
ordinary railroad operation, the own¬ 
er and licensor remains liable to one 
of its employees injured through the 
negligence of an employee of the li- 
censee.—^V.’’egman v. Great Northern 
Ry. Co., 249 N.W. 422, 189 Minn. 325. 

51. Ga.—Georgia R. & Banking Co. 
V. Friddell, 7 S.E. 214, 79 Ga. 489, 
11 Am.S.R. 444. 

52. N.Y.—Cott V. Erie R. Co., 179 N. 
Y.S. '488, 189 App.Div. 571, afflrm- 
ed 131 N.E. 737, 231 N.Y. 67. 

53. Colo.—Great Western Sugar Co. 
V. Parker, 123 P. 670, >22 Colo.App. 
18. 


Ind.—Chicago & E. R. Co. v. Dinius, 
103 N.E. 652, 180 Ind. 596. 

ai. Change of laigliway 

A highway, which protected the 
roadbed of the railroad from surface 
waters until it was changed, was 
part of the condition under which 
the railroad*s employees’ work place 
was furnished, and the railroad was 
under a duty toward its employees 
to be reasonably informed as to the 
situation resulting from the change 
in the highway and to act according- 
ly.—Burke v. Boston <fe M. R, R., 134 
A. 574, 82 N.H. 350. 

55. 111.—SprickerhofC v. Baltimore 

& O. R. Co.. 55 N.E.2d 532. 323 111. 
App. 340. 

S.C.—Driggers v. Atlantic Coast 
Line R. Co.. 148 S.E. 889, 151 S.C 
164, reversed on other grounds At¬ 
lantic Coast Line R. Co. v. Drig¬ 
gers, 49 S.Ct. 490. 2’79 U.S, 787, 73 
L.Ed. 957. 

39 C.J. p 338 note 98. 

66. Cal.—Myers v. Southern Pac. 
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f. Llability of Consignor or Oonsignee to Em- 
ployees Loadlng or Unloading Freight 

A consignor or oonsignee of freight is not liable for 
injuries to his servant received, while loading or unload¬ 
ing a railroad car, by reason of the defective condition 
of the car; but it has aiso been held instrumentallties 
belonging to the railroad when used by the oonsignee in 
unloading freight are adopted by him, and he is responsl- 
ble for their safety to his servants. 

A consignor or oonsignee of freight is not liable 


for injuries to his servant received, while loading 
or unloading a railroad car, by reason of the de¬ 
fective condition of the car.^^ It has been held, 
however, that instrumentalities belonging to the 
railroad when used by the consignee in unloading 
freight are adopted by him, and he is responsible 
for their safety to his servants,58 but that a depot 
platform is not an instrumentality within the mean- 
ing of 'this nile.59 


2. PARTICfULAB ApPLIANCES AND PlACES 


§ 213. In General 

The rules as to the liability of the master for in¬ 
juries to a servant resulting from his failure to fur- 
nish reasonably safe appliances of a particular kind 
or reasonably safe places of a particular nature are' 
considered infra §§ 213-230. 

Examine Pocket Parts for later cases. ^ 

§214. - Dangerous Instrumentalities, 

Places, and Substances 

a. In geileral 

b. Health protection and disease preven- 

tion 

c. Expio si ves 


a. In G-eneral 

Negligence may not be Imputed to a master merely 
because the instrumentality or place furnished by him is 
dangerous; but he must make reasonable provisions to 
protect the servant from dangers to which he is exposed 
where the Services required are of a dangerous char¬ 
acter. 

Negligence may not be imputed to a master mere¬ 
ly by reason of the fact that the instrumentalities 
or places furnished by him are dangerous but 
where the Services required of a servant are of a 
peculiarly dangerous character it is the duty of the 
master to make reasonable provisions to protect him 
from the dangers to which he is exposed while in 
the discharge of his duties,®! and he must avoid en- 
hancing the natural risks of the employment.52 He 


Co., 58 P.2d 387, 14 Cal.App.2d 287, 
hearing denied B9 P.2d 1001, 14 
Cal.App.2d 287. 

. Neb.—CJorpns Juris q.uoted in Eliis 
V. Union Pac. R. Co., 22 N.W.2d 
305, 311, 147 Neb. 18, reversed on 
other grounds «S? S.Ot. '598, 329 U. 
S. 649, 91 L.Ed. 572. 

39 C.J. p 398 note 13. 

57. Ky.—Gillespie’s Ex’rs v. How- 
ard, 294 S.W, 154, 219 Ky. 721. 

Mo.—Allen v. Larabee Plour Mills 
Corporation, 40 S.W.2d 697, 328 
Mo. 226. 

Bole in floor 

Employer was not liable for inju¬ 
ries to employee stepping through 
hole in fioor of car.—Gillespie's Ex'rs 
V. Howard, 294 S.W. 154, 219 Ky. 
721. 

58. U.S.—Bosarge v. Gaines, C.C.A. 
Miss., 93 P.2d 800. 

Mich.—Rockwell v. Grand Trunk 
Western Ry. Co., 2'50 N.W. 515, 264 
Mich. 626. 

59. U.S.—Bosarge v. Gaines, C.C.A. 
Miss., 93 F.2d 800. 

Blghts agains-b railroad are Inde- 
pendent of any rights the employee 
may have against his employer.— 
Bosarge v. Gaines, supra. 

60. Mo.—Morton v. Alton R. Co., 
App., 118 S.W.2d 59. 

N.Y.—^Kowalsky v. Conreco Co., 190 


N.E. 206, 264 N.T. 12'5, reargument 
denied 191 N.E. 620, 264 N.T. 674. 
39 C.J. p 338 note 1. 

Business of dangerous character 
Before an employer who is en- 
gaged in business of a dangerous 
character may be held liable for in- 
jury or death of an employee, it 
must appear that the dangerous con¬ 
dition attending the place of work 
was not only reasonably subject to 
be remedied or abated, but also that 
the employer failed to take those 
steps which an ordinarily prudent 
person would have taken in order to 
eliminate it.—Morton v. Alton R. 
Co., Mo.App., 118 S.W.2d 59. 

61. U.S.—Green v. Standard Whole¬ 
sale Phosphate & Acid Works, D.C. 
Md., ‘29 F.2d 746. 

Ga.—Corpus . Juris cited in Middle- 
brooks V. Atlanta Metallic Casket 
Co., 11 S.E.2d «82, '685, 63 Ga.App. 
620. 

Miss.—B. Lr. Bruce Co. v. Brogan, 
166 So. 3‘50, 17i5 Miss. 208. 

Mo.—Dixon v. Frazier-Davis Const. 
Co., 298 S.W. 827, 318 Mo. 50— 
Wainwright v. Westborough Coun- 
try Club, App„ 45 S.W.2d 86— 
Howard v. Fred Schmitt Realty 
& Investment Co., App., 7 S.W.2d 
448. 

Tex.—Fort Worth & D. C. Ry. Co. v. 
Rogers, Civ.App., 62 e.W.2d 151, 
error refused. 

89 C.J. p 338 note 2. 
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Bescue 

Employer, manufacturing fertilizer 
creating carbon dioxide, was liable 
for injuries to employees in attempt 
to rescue fellow servant overcome 
by gas.—Green v. Standard Whole¬ 
sale Phosphate & Acid Works, D.C. 
Md., 29 F.2d 746. 

Bisk or danger 

(1) Place of work is to be con¬ 
sidered on question of whether work 
involved risk or danger within Em- 
ployers’ Liability Act.—Jodoin v. 
Luckenbach S. S. Co., '268 P. 51, 125 
Or. 634—39. C.J. p 338 note 2 [aj. 

(2) Where, if hoist cable had been 
properly attached to boom on a truck 
equipped to lift or move heavy ob- 
jects or structures and no slack had 
been permitted, boem would not have 
fallen to the ground and it was prac- 
ticable to have used cribs for sup- 
port of the boom, employer while 
extending the boom was engaged in 
dangerous and hazardous business, 
and employee who was struck by 
falling boom was engaged in work 
involving a risk or danger within 
meaning of employers* liability act. 
—Lawrence v. Gladitsch, Or., 169 P. 
2d 877, 

62. Mo.—Smith v. Southern Illinois 
& Missouri Bridge Co., 30 S.W.2d 
1077, 326 Mo. 109—Goucan v. At¬ 
las Portland Cernent Co., 298 S.W. 
I 789, 317 Mo. 919. 
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must furnish suitable appliances for the dangerous 
Work, 63 such as appliances in gen-eral use for such 
■vvork.64 

b. Health Protection and Disease Prevention 

While It has been held that at common law the serv¬ 
ant cou!d not recover for injuries resulting from occupa- 
tional diseases, he may do so where the master fails to 
comply with the requirements of a statute designed to 
protect the servant from the danger of illness or disease 
incident to the dangerous character of his occupation. 

While it has been held that there is no common- 
law duty on an employer to furnish a healthful and 
sanitary place of work, as distinguished from a safe 
place to Work,65 and that there can be no recovery 
for occupational diseases resulting from his failure 
to do so in the absence of a statute properly defin- 
ing the employer’s liability for occupational dis¬ 
eases, 66 it has also been held that the duty of pro- 


viding a reasonably safe place to work operates to 
protect employees against dangers of employmcnt 
which may reasonably be expected to produce dis¬ 
ease, as well as those reasonably expected to pro¬ 
duce ordinary physical injuries ;67 and that a dis¬ 
ease resulting from the tort of the master in failing 
to furnish a proper p-lace to work is not an occupa¬ 
tional disease for which, at common law, the master 
would not be liable.68 

In some States laws have been enacted for the 
purpose of protecting the employee from the dan¬ 
ger of illness or disease incident to the dangerous 
character of his occupation,69 and an employee may 
recover for an injury sustained by him, through 
illness or disease, by reason of the failure of the 
employer to comply with the requirements there- 
of,''6 and it has been held that such recovery may be 


63. Del.—^Hendrickson v. Continen¬ 
tal Fibre Co., 140 A. 659, 3 W.W. 
Harr. '564. 

64. N.C.—Clinard v. Clinard Elec¬ 
tric Co., 136 S.E. 1. 192 N.C. 736. 

65. 111.—McCreery v. Libby-Owens- 
Fora Glass Co., 2 N.E.2d 290, 363 
111. 321, 105 A.L.R. 75. 

66. 111.—^Vogel V. Johns-Manville 
Products Corporation, 2 N.E.2d 716, 
363 111. 473—McCreery v. Libby- 
Owens-Ford Glass Co., 2 N.E.2d 
290, 363 111. 321, 105 A.L.R. 75. 

Ohio.—Ewers v. Buckeye Clay Pot 
Co., 163 N.E. '577, 29 Ohio App. 396. 
Blower Act 

Act making: the use of metal pol- 
ishing machinery without providing 
blowers for protection of employees 
a misdemeanor was held to cieate no 
cause of action in favor of employee 
for occupational disease resulting 
gradually from employee’s work 
with metal polishing machinery 
which was not provided with blow¬ 
er.—Vogel V. Johns-Manville Prod¬ 
ucts Corporation, 2 3Jff.E.2d 7l’6, 8'63 
111. 473. 

67. U.S.—Jacque v. Locke Insulator 

Corporation, C.C.A.N.T., 70 F.2d 

680, certiorari denied Locke In¬ 
sulator Corporation v. Jacque, 55 
S.Ct. 99, 293 U.S. 585, 79 L.Bd. 681. 

Ga.—Connell v. Fisher Body Corpo¬ 
ration, 192 S.E. i484, 66 Ga.App. 
203. 

W.Va.—Blatt v. United Zinc Smelt- 
ing Corporation, 188 S.E. 491, 117 
W.Va. 733. 

68. Ala.—American Mut. Liability 
Ins. Co. V. Agricola Furnace Co., 
183 So. 677, 236 Ala. 535—Gentry 
V. Swann Chemical Co., 174 So. 530, 
234 Ala. 313. 

lowa.—Gay v. Hocking Coal Co., 169 
N.W. 360, 184 lowa 949. 


Tenn.—Steiner v.'Spencer, 145 S.W. 
2d 547, 24 Tenn.App. 389—Nash- 
ville Bridge Co. v. Hudgins, 137 S. 
W.2d 327, 23 Tenn.App. 677. 

69. The piimary purpose of statutes 
requiring exhaust fans or similar 
apparatus to be used to protect em¬ 
ployees against dust fllaments or in¬ 
juri ous gases was to guard work- 
meri’s health, and a factory, work- 
shop, or other establishment may 
not place a workman on the outside 
of a building at exhaust end of a 
dust pipe and require him to per- 
form duties within flow of exhaust 
and escape requirements of statute 
on theory that workman was placed 
in the open air and that the statute 
was Inoperative with respect to him. 
—Tennessee Eastman Corporation v. 
Newman, 121 S.W.2d 130, 22 Tenn. 
App. 270. 

Charaoteristios of statutes 

(1) Statute requiring proper ven- 
tilation imposes no new rule or | 
measure of conduct on employer, 
but,' at most, extends and defines 
common-law duty of reasonable 
care; it establishes new standards 
of care but not new causes of ac¬ 
tion.—^Schmidt v. Merchants Despatch 
Transp. Co., 280 N.Y.S. 836, 244 App. 
Div. 60'6, motion granted 198 N.E. 
534, 268 N.T. 639, raodified on other 
grounds Schmidt v. Merchants Des¬ 
patch Transp. Co., 200 N.E. 824, >270 
N.T. 287, reargument denied 2 N.E. 
2d 680. 

(2) The provisions of statute con- 
cerning furnishing safe working con¬ 
dit ions are merely declaratory of 
common law and provide a means 
by which the ends may be reached 
as required by common law. 

U.S.—Whittle V. Atlas Powder Co., 
D.C.Tenn., 34 P.Supp. 563. 

Tenn.—Tennessee Eastman Corpora¬ 
tion V. Newman, 121 S.W.2d 130, 
22 Tenn.App. 270. 
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Statutes coustxued 
U.S.—Michalek v. U.S. Gypsum Co., 
D.C.N.Y.. 1$ F.Supp. 708. 

Mo.—Smith v. Harbison-Walker Re- 
fractories Co., 100 S.W.2d 909, 340 
Mo. 389. 

70. U.S.—Goodall Co. v. Sartin, C.C. 

A.Tenn., 141 P.2d 427, certiorari 
denied 65 S.Ct. 34, two cas-es, 323 
U.S. 709, 89 L.Ed. 571—Grant Stor- 
age Battery Co. v. De Lay, C.C.A. 
Neb., 87 F.2d 726—Michalek v. U. 
S. Gypsum Co., D.C.N.Y., 16 P. 
Supp. 708. 

111.—Jannusch v. Weber Bros. Metal 
Works, 249. Ill.App. 1. 

Ind.—Dean v. Dalton Foundries, 34 
N.E.2d 145, 109 Ind.App. 377. 

Mo.—Blittschau v. American Car & 
Foundry Co., App., 144 S.W.2d 106. 
N.Y.—Bellows v. Merchants Des¬ 
patch Transp. Co., 12 N.Y.S.2d 
655, 257 App.Div. 15, affirmed 27 
! N.E.2d 440, 283 N.Y. 581. 

Pa.—Price v. New Castle Refracto- 
ries Co., 3 A.2d 418, 332 Pa. 507. 
Tenn.—Steiner v. -Spencer, 145 S.W. 

2d 547, 24 Tenn.App, 389. 

39 C.J. p 339 note 4. 

Floor draiuage 

The words “stand while working,’* 
in statute requiring floors of work- 
shops in which wet processes are 
used to be so drained that there is 
no measurable depth of water in 
which employees must stand while 
working, did.not mean that employee 
must remain stationary while per- 
forming his work.—Fredrickson v. 
Arrowhead Co-op. Creamery Ass^n, 
2*77 N.W. 345, 202 Minn. 1-2. 

Places wlthiu ventilatiou statutes 
Under statute requiring every fac¬ 
tory, workshop, association, or other 
establishment where work or proc- 
ess is carried on by which dust fila- 
ments or injurious gases liable to be 
inhaled by employees are produced 
or generated, to be provided with 
• exhaust fans or other means to pur- 
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had irrespective of the employer^s negligence.^^^ 
The injury or ilhiess, however, must be the resuit 
of the employer^s violation of the statute,'^2 and 
must be such as against which the statute was in- 
tended to protect;'^^ and the work engaged in must 
be within the terms of the statute.74 It is -not 
enough that a certificate of approval of conditions 
in the place of work has becn issued by the proper 
authorities.'^^ makes no effort whatever 

to comply with such a statute may not complain 
that the statute is indefinite.76 

Under statutes requiring safety de vices, wheth- 
er the particular device adopted is sufEcient to com¬ 
ply with the statute depends on the facts of the 
particular case.'^'^ An inefHcient device does not 
fui fili the employer^s duty.'^^ An approved device 
within the meaning of a statute requiring the em- 
ployer to furnish approved safety devices does not 
mean one approved by the employers for whose use 
it was made;79 and, where the statute so requires, 
it is not enough that the device be approved but it 
must also be adequate;SO but the adoption of any 
one of several approved and adequate devices may 
be a sufficient compliance with the statute.^^ 


c. Explosives 

A master who manuf actu res, Stores, or uses explo¬ 
sives or materiais likely to explode in his busi-ness must 
exerclse a degree of care for the safety of his servants 
commensurate with the danger reasonably to be antfcl- 
pated. 

A master who is engaged in the business of man- 
ufacturing or storing explosives^^ or who employs 
dynamite or other explosives as instrumentalities 
in carrying on his business^S must exercise a de¬ 
gree of care for the safety of his servants commen¬ 
surate with the danger reasonably to be anticipated, 
and a failure to discharge his duty in this respect 
constitutes negligence. There can, however, be no 
recovery by an employee against the employer for 
injuries caused by an explosion in the absence of 
negligence on the part of the employer.^^ So also a 
master who, in the course of his business, uses sub- 
stances or material o^ a highly explosive charac¬ 
ter,^® or employs contrivances, appliances, or ex¬ 
pedi ents likely to cause explosion,^6 or whose busi¬ 
ness is of such a character that explosions are to 
be antifcipated from the nature of substances on 


ify air, a small house heside which 
cars of soda ash wer^e brought to be 
unloaded, and which became filled 
with dust stirred up by rapidly mov- 
ingr cup-chain scooping up ash, was 
required to be furnished with appa¬ 
ratus to expel dust.—Tennessee 
Eastman Corporation v. Newman, 
121 S.W.2‘d 130, 22 Tenn.App. 270. 

71. U.S.—Michalek v. TJ. S. Gypsum 
Co., D.C.N.Y., 16 F.Supp. 708. 

72. Neb.—Rzeszotarski v. American 
Smelting & Reflning Co., 277 N.W. 
334, 133 Neb. S25. 

Wash.—Calhoun v. Washington Ve- 
neer Co., 16 P.2d 943, 170 Wash. 
152. 

73. Miss.—Robertson v. Tazoo & M. 
V. R. Co., 122 So. 371, 372, ll54 
Miss. 182. 

74. Mo.—^Kolbow V. Haynes-Langen- 
burg Mfg. Co.. 8 S.W.2d 226, 318 
Mo. 1243. 

G-raiu. elevators are covered by 
statute requiring ventilation to re¬ 
move fumes and vapors from place 
where employees are required to 
work.—Clark v. Banner Grain Co., 
2'61 N.W. 596, 195 Minn. 44. 
Industries nsing poisons 
111.—^Parks V, Eibbey-Owens-Ford 
Glass Co., 195 N.E. 616, 360 111. 
130. 

Extrahazardous occupations held &ot 
Inclnded. 

IU.—Boshuizen v. Thompson & Tay- 
lor Ca, 195 N.E. 625, 360 111. 160. 

75. Mo.—Smith t. Harbison-Walker 


Refraotories Co., 100 S.W.2d 909, 
340 Mo. 389, 

76. Mo.—Boli V. Condie-Bray Glass 
& Palnt Co., 11 S.W.2d 48, 321 Mo. 
92. 

77. Pa.—Rebel v. Standard Sanitary 
Mfg. Co., 16 A.2d 534, 340 Pa. 313. 

7^ Pa.—Price v, New Castle Re- 
fractories Co., 3 A.2d 418, 332 Peu 
507. 

Begairdless of ctLStom in indxistry 
and defendanfs finding from its own 
experience in handling sour crude oil 
that masks were unnecessary, de¬ 
fendant was required by statute to 
use approved and effective devices 
to render the place of work reason¬ 
ably safe and to protect employee 
from danger of contracting fibrosis 
of lungs and enlargement of heart if 
such diseases were incident to w^ork, 
trade, or processes in which em¬ 
ployee was engaged.—Smith v. Stan- 
olind Pipe Line Co., 189. S.W.2d 244, 
354 Mo. 250, 

76. 111.—Jannusch v. Weber Bros. 
Metal Works, 249 Ill.App. 1. 

80. Mo.—^Reaves v. Kramer, 97 S.W. 
2d 136, 2,31 Mo.App. 368. 

81. N.T.—^Teller v. Prospect 
Hedghts Hospital, 21 N.E.2d 604, 
280 N.T. 456. 

82. Tex.—^Texas Pireworks Co. v. 
Gunn, Civ.App., 189 S.W. 628. 

39 C.J. p 339 note 6. 

83. U.S.-—L. E. Whitham Const. Co. 
V. Remer, C.C-A..Okl., 93 F.2d 736. 
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Okl.—Tankersley v. Ferrin, 238 P. 

863, 113 Okl. 68. 

39 C.J. p 339 note 7. 

84.. U.S.—L. E. Whitham Const. Co. 

V. Remer, C.C.A.Okl., 93 P.2d 736. 
39 C.J. p 340 note 8. 

85. Neb.—Sorensen v. Selden-Breck 
Constr. Co., 154 N.W. 222, 98 Neb. 
689. 

39 C.J. p 340 note 9. 

Gasoline in open can 

If a mechanicas use of an open 
can of gasoline in priming an engine 
was inherently dangerous and was 
necessary because of the employer’s 
negligence in not furnishing a safe 
priming can, and where even though 
the mechanic used the can carefully 
the gasoline Ignited and he threw 
it' onto his helper, the employer 
would be liable for damages attrib- 
utable to its negligence.—Procter & 
Gamble Defense Corp. v, Bean, C.C. 
A.Miss., 146 F.2d 598. 

Use of lamp 

In action for injuries from burns 
caused by ignition of gasoline fumes 
from flame of kerosene lamp, proof 
that employer directed plaintifC to 
use kerosene lamp temporarily, 
promising to have electric light fixed 
in a few days, and that, relying on 
such promise, plaintifC, al though 
aware of danger, used lamp, justifled 
verdict for plaintiflT.—Solomon v. 
Koontz, 127 S.E. '5,16, 189 N.C. 837. 

86. Mass.—Redmund v. Butler, 47 
N.E. 108, 168 Mass. 36'7. 

39 C.J. p 341 note 10. 
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such premisesS? Qr from gases accumulating there- 
on^S will be liable to an employee for injuries re- 
sulting from his failure to exercise that degree of 
care which the character of the business would de- 
mand from a reasonably prudent person. 

A master will not be liable for injuries resulting 
from an explosion when the explosive came upon 
the premises of the place of work without his 
knowledge and without negligence on his part,^^ 
and the fact that injuries resulted to its employees 
from an explosion on premises where dynamite was 
handled in proximity to the place of work does not 
make the master liable for such injuries on the 
ground that it furnished an unsafe place to work.^O 

§ 215. - Dangerous or Defective Machin- 

ery 

The mere fact that the master requires the servant 
to work on machinery which is inherently dangerous does 
not constitute negilgence, and the master is not iiable for 
the servantes injury if he has exercised such reasonabie 
care in the Installation, maintenance, and operation of 
such machinery as is commensurate with the dangers in- 
volved. 

While the masteris duty to furnish reasonably 
safe machinery and appliances does not forbid him 
to place a servant at work on machinery which is 
inherently dangerous, and the mere fact that inju¬ 
ries have resulted in the course of such employment 
does not of itself constitute negligence,^! the mas¬ 
ter is nevertheless required to exercise such rea¬ 


sonabie care in respect of the installation, mainte¬ 
nance, and operation of such machinery as is com¬ 
mensurate with the dangers in volved, and he will be 
liable for injuries resulting from his failure to ex¬ 
ercise such care®2 or from his failure to comply 
with any statutory provisions with respect there- 
to.®3 The Word “defcct,*' as used in an employers' 
Hability act has been hcld to refer to the condition 
of machinery wdth regard to the safety of em¬ 
ployees rather than the working capacity of the 
machine,®^ and to remedy a defect requires that the 
dangerous condition must have ended rather than 
that.the machine must have been made perfect for 
w^orking purposes.®® 

It has been held to be immatcrial that the serv¬ 
ant knows as much about a complicated instru- 
mentality as the employer, as far as the duty of^the 
latter to furnish safe instrumentalities is con- 
cerned.®® 

§ 216. - Simple Tools and Appliances 

The rule as to the duty of the master to furnish safe 
tools and appliances does not apply to simple tools in 
common use, but the master is not absolved in all cases 
from liabllity for injury to the servant from the use of 
a simple tool. 

The rule as to the duty of the master in furnish- 
ing the servant with safe tools and appliances does 
not apply to simple tools in common use and wdth 
which the master and servant are equally famil- 
iar,^'^ and sclection by the employer of one simple 


87. 111.—Schultz V. National Brew- 
ing Co.. 195 Ill.App. 385. 

Pa.—Reed v. American Dyewood Co., 
80 A. 873, 231 Pa. 431. 

39 C.J. p 341 note 11. 

88. 111.—Riverton Coal Co. v, Shep- 
herd, 69 N.E. 921, 207 111. 395. 

39 C.J. p 341 note 12. 

89. Mo.—Corpus Juris quoted In 
Pesler v. Hunter, App., 35 S.W.2d 
641, 643. 

39 C.J. p 341 note 13. 

90. U.S.—Maryland v. General 
Stevedoring Co., D.C.Md., 213 F. 
51, afflrmed 219 F. 827, 135 C.C.A. 
497. 

39 C.J. p 841 note 14. 

91. Kan,—Chandler v. Bowersock, 
106 P. 54, 81 Kan. 605. 

39 C.J. p 341 note 1-6. 

92. Ala.—Going v. Alabama Steel 
and Wire Co., 37 So. 784, 141 Ala. 
637. 

Ark.—Milner v. Standard Veneer Co., 
8 S.W.2d 456, 17-7 Ark. 98>6. 

Fla.—Corpus Juris cited in Holstun 
V. Embry, 169 So. 400. 402, 124 
Fla. 554. 

Mass.—Rivers v. Krasowski, 22 N.E. 
2d 114, 803 Mass. 409. 


Okl.—Rudco Oil & Gas Co. v. Lof- 
land, 13'5 P.2d 494, 192 Okl. 256. 

39 C.J. p 341 note 17. 

Employee Jiaving duty to repair 
City was not liable to city's water- 
works superintendent for injuries 
caused by explosion of air compress¬ 
or where compressor was of Stand¬ 
ard make in general use and it was 
the duty of the superintendent to 
keep it in repair.—City of Teague v. 
Radford, Tex.Civ.App., 105 S.W.2d 
336. 

93. Tenn.—^Pearson Hardwood 
Flooring Co. v. Phillips, 120 S.W. 
2d 973, 22 Tenn.App. 206. 

39 C.J. p 342 note 18. 

94. Mass,—Lamberti v. Neal, 148 N. 
E. 463, 253 Mass. 99. 

Eack of safety device 

‘*Defect'' in condition of machin¬ 
ery, within the meaning of the stat¬ 
ute, may be "want of a safety device 
or appliance,—Lamberti v. Neal, 148 
N.E. 463, 253 Mass. 99. 

95. Mass.—Lamberti v. Neal, supra. 

96. Miss.—Mlssissippi Power & 
Light Co. V. Merritt, 12 So.2d 52*7, 
194 Miss. 794—^Hercules Powder 
Co. V. Tyrono, 124 So. 74, 165 Miss. 
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75, suggestion of error overruled 
124 So. 475, 15’5 Miss. 75. 

Care required as dependent on knowl¬ 
edge and experience of servant see 
supra § 203. 

97. U.S.—Corpus Juris cited in 
Spain V. Powell, C.C.A.Va., 90 P.2d 
580, 582—Corpus Juris cited In 
Newbern v. Qreat Atlantic & Pa¬ 
cific Tea Co., C.C.A.N.C., 68 P.2d 
1523, 525, 91 A.L.R. 781—Middleton 
V. National Box Co., D.C.Miss., 38 
F.2d 89. 

Ark,—^Williamson & Williams v. 
Cates, 37 S.W.2d 88, 183 Ark. 579. 

Fla.—C. F. Hamblen, Inc., v. Owens, 
172 So. 694, 127 Fla. 91. 

Ga.—Corpus Juris cited in Southern 
Ry. Co. V. Cowan, 183 S.E. 331, 334, 
52 Ga.App. 360. 

Kan.—Fishburn v. International 
Harvester Co., 138 P.2d 471, 167 
Kan. 43. 

Ky.‘—High Gravity Oil Co. v. Row*s 
Adm^r, 270 S.W. 63, 207 Ky. 823. 

Mich.—^Rule v. G-iuglio, 7 N.W.2d 
227, 304 Mich. 73, 145 A.L.R. 537. 

Minn.—^Dally v. Ward, i26 N.W.2d 
217, 223 Minn. 266—Hedicke v. 
Highland Springs Co., 239 N.W. 
896. 185 Minn. 79. 

Miss.—Middleton v. Faulkner, 178 
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tool, suitable for the work and not demonstrated to 
'be dangerous, rather than some other tool, is nat 
negligence.^S However, the employer is not ab- 
solved in all cases from liability for injury to the 


servant from the use of a simple tooP^ and he is 
negligent if he furnishes a simple tool not reason- 
ably safe to be used.i A master cannot be relieved 
from liability for injury to a servant on the ground 


'So. 583, 180 Miss. 737—Jones v. 
Southern United Ice Co., 150 So. 
652, 167 Miss. 886. 

Neh.—Corpus Juris cited ia Phillips 

V. Chicago, B. & Q. R. Co., 227 N. 

W. 931, 932, 119 Neb. 182. 

N.Y.—Adlam v. Konvalinka, 34 N.T. 
S.2d 578, 264 App.Div. 127, revers- 
eal on other grounds 50 N.B.2d 63i5, 
291 N.Y. 40. 

Okl.—Oklahoma Pipe Line Co. v. Per- 
rymore, 126 P.2d 518, 190 Okl. 687. 
iS.C.—Tucker v. Holly Hili Lumber 
Co., 20 S.E.2d 704, 200 S.C. 259— 
Corpus Juris atioted ia Roper v. 
Ware Shoals Mfg. Co., 137 S.E. 
210, 139 S.C. 481. 

■S.D.—Maher v. Wagner, 252 N.W. 
647, 62 S.D. 227. 

Wash.—Corpus Juris cited ia McGil- 
livary v. Montgomery Ward & Co., 
143 P.2d 650, 553, 19 Wash.2d 107. 
29 C.J. p 342 note 20. 

Assumption of risk as to simple 
tools see infra § 390. 

A simple tool, within the rule, is 
One which has no complications in 
structure and is of such ordinary 
use that any normally intelligent 
person of mature age or of experl- 
ence would have substantially as 
much knowledge as anoLher and 
could use tool in ordinary manner 
•without Incurring more than bare 
possibility of injury.—Middleton v. 
Faulkner, 178 So. '583, 180 Miss. 737. 

Tools aad appliaaces withia rule 

(1) Chisel.—Middleton v. National 
Box Co., D.C.Miss,, 38 P.2d 80. 

(2) Cleaning pad composed of fine 
wire. 

N.Y.—Adlam v. Konvalinka, 34 N.Y. 
S.2d '578, 264 App.Div. 127, revers- 
ed on other grounds 50 N.E.2d 505, 
291 N.Y. 40. 

S.D.—Maher v. Wagner, 2i52 N.W. 
647, 62 S.D. 227. 

(3) Crate usod by employee in de- 
livering bottle.—Hedicke v. Plighland 
Springs Co., 239 N.W. 896, 185 Minn. 
79. 

(4) Electric light incased in Steel 
mesh frame.—Mitchell v. Brooks, 147 
So. 660, 1G6 Miss. 826. 

(5) Ploor scale.—Newbern v. 

Great Atlantic & Pacific Tea Co., C. 
C.A.N.C., 68 F.2d 523, 91 A.L.R. 781. 

(6) Hammer.—Leieror v. Thomp¬ 
son, 122 P.2d 387, 190 Okl. 233. 

(7) Hammer and chisel. 

Ky—Cincinnati, N. 0. & T. P. Ry. 
Co. V. Gossett, 18 S.W.2d 986, 230 
Ky. 240. 

La.—Borde v. New Orlcans <Ss G. N. 
R. Co., App., 140 So. 810. 

<S) Ice tongs.—Jones v. Southern 


United Ice Co., 150 So. 652, 167 
Miss. 886. 

(9) Ladder. 

Mich.—Rule v. Giuglio, 7 N.W.2d 
227, 304 Mich. 73, 145 A.L.R. 537. 
Okl.—Nelson v. Wolverine Petroleum 
Corporation, 117 P.2d 787, 189 Okl. 
361. 

S.C.—Rodgers v. Pacific Mills, 159 
S.E. 655, 161 S.C. 376—Roper v. 
Ware Shoals Mfg. Co., 137 S.E. 210, 
139 S.C. 48. 

Utah.—Proctor v. Town Club, 141 P. 
2d 156, 105 Utah 72. 

(10) Rope.—Fields v. Texas Co., 
162 S.E. 441, 164 S.C. 478. 

(11) Truck or dolly.—McGillivary 
V. Montgomery Ward & Co., 143 P.2d 
550, 19 Wash.2d 107. 

(12) Wire rope.—High Gravity Oil 
Co. V. Row's Adm'r, 270 S.W. 53, 
207 Ky. 823. 

Tools aud appliauces not wlthiu rule 

(1) Automobile truck.—Mississip- 
pi Utilities Co. v. Smith, 145 So. 896, 
166 Miss. 106. 

(2) Chicken ladder.—^Nugent Sand 
Co. V. Howard, 11 S.W.2d 985, 227 Ky. 
91, 

(3) Electrio sausage grinder.—Lee 
V. Roberson, 16 S.E.2d 459, 220 N. 
C. 61. 

(4) Gangplank and truck.—Nance 
V. Swift & Co., '186 S.E. 389, 180 S. 
C. 470. 

(5) Hose attachod to boiler of lo- 
comotive for cleaning locomotive.— 
Hercules Powder Co. v. Tyrone, 124 
So. 74, 155 Miss, 7'5, suggestion of 
error overruled 124 So. 475, 155 Miss. 
75. 

(6) Jaok and jack bar used in 
threading pipe.—Natural Gas & Fuel 
Co. v. Lyles, 29i4 S.W. 395, 174 Ark. 
146. 

(7) Neb and clearer board of spin- 
ner framc.—J. W. Sandors Cotton 
Mill V. Moody, 19i5 So, 683, 189 Miss. 
284. 

(8) Railroad track jack.—Gulf, M. 
& N. R. Co. V. Graham. 117 So. 881, 
153 Miss. 72. 

Pederal Employers’ lalability Act 
Simple as well as complex tools 
are within the’ Federal Employers' 
Liability Act, making the carrier lia- 
ble for Injury to an employee 
through a defect, due to its negli- 
gence, in its appliances and eciuip- 
ment. 

U.S.—Pitt V. Pennsylvania R. Co., D- 
C.Pa., 66 F.Supp. 443. 

N.C.—^Cole V. Seaboard Air Line Ry. 
Co., 154 S.E. 682, 199 N.C. 389, 
certiorari denied Seaboard Air 
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Line Ry. Co. v. Cole, 51 S.Ct. 182, 
282 U.S. 898, 75 L.Ed. 791. 

Or.—Gekas v. Oregon-Washington R. 

& Nav. Co., 146 P. 970, 75 Or, 243. 
injury not resulting from defeot 
The master is not liable for inju¬ 
ries to a domestic servant resulting 
from the slipping or tipping over of 
a ladder where the ladder was not 
defective. 

Mass.—Sjostedt v. Webster, 28 N.B. 

2d 239, 806 Mass. 344. 

Mich.—Nichols v. Bush, 289 N.W. 
219, 291 Mich. 473. 

98. Ky.—Cincinnati, N. O. & T. P. 
Ry. Co. V. Gossett, 18 S.W.2d 986, 
230 Ky. 240. 

Neb.—Phillips v. Chicago, B. & Q. 

R. Co., 227 N.W. 931, 119 Neb. 182. 

99. Fla.—Tampa Shipbuilding & En- 
gineering Co. v. Thomas, 179 So. 
705, 131 Fla. 650. 

Kan.—Palmer v. JuMan, 170 P.2d 813, 
161 Kan. 619—Fishburn v. Interna¬ 
tional Harvester Co., 138 P.2d 471, 
157 Kan. 43. 

S.C.—Fields v. Texas Co.. 162 S.E. 
441, 164 S.C. 478. 

1. Mo.—Cray v. Doe Run Lead Co., 
63 S.W.2d 877, 331 Mo. 481—Nee- 
ly V. Chicago Great Western R. 
Co., App., 14 S.W.2d 972, certiorari 
quashed State ex rei. Chicago 
Great Western R. Co. v. Trimble, 
'Sup., 14 S.W.2d 978—McGowan v. 
American Mfg. Co., App., 270 S.W. 
423. 

Tex.—Henwood v. Noal, Civ.App., 198 

S. W.2d 125. 

Care in selectiou 

In determining whother master 
ha.s exercised ordinary caro in se- 
lecting and inspecting tool, simplici- 
ty of tool and skiil required in its 
use should be considered.—Smilh v. 
McEachin, 57 S.W.2d 104.3, 186 Ark. 
1132. 

Unsafe tool 

A shovel with a worn edge is not 
necessarily an unsafe tool for neg- 
ligenqe in furnishing which master 
would be liable, since shovel with 
worn edge is not inherently danger¬ 
ous and, unless subject to use not 
ordinarily intended, such condition 
would not reasonably be anticipated 
to cause injury, although worn edge 
might increase amount of labor ex- 
pended in doing work.—Pischer v. 
City of Cape Girardeau, 131 S.W.2d 
521, 345 Mo. 122. 

Short ladder 

Master is obligated to furni sh lad¬ 
der of sufficient length or timbers 
long enough to make ladder of suffi¬ 
cient length, and hence was liable 
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that the instrumentality causing the injury was a 
simple appliance and tliat danger did not inhere in 
the appliance itself, but arose from the manncr in 
which it was used, where the injury occurred from 
the use of the appliance in the manner that the mas- 
ter expected and required the servant to use it,2 
nor will he be relieved of liability where the defect 
is of a kind that reasonably imports menaee of sub- 
staiitial injury.3 

Since one element of the simple-tool rule is the 
servanfs equal opportunity with the master to in- 
spect the tools and appliances,'^ the rule does not 
apply where the servantes duties are such as not to 
afford him such opportunity.5 The simple-tool doc- 
trine operates only when the workman injured is 
ushig the particular tool from which the injury re- 
sulls,® and has been held not to operate when the 
tool is not being used as such.*^ 

§ 217. - Temporary Appliances, Struc¬ 

turos, or Dangers 

The rule requiring the master to furnish a safe place 
In which to work has heen held not to apply to structures 
or instrumentalitles of a temporary nature. 


The gcncral rule requiring a master to furnish a 
safe place in which to work is usually applicd to a 
permanent or quasi-permanent place 'and not to 
structures or instrumentalities of a temporary na¬ 
ture employed by the servants in preparation for, or 
in the progress of, their work;^ nor will a master 
be liable for injuries resulting to the cmployee from 
mere temporary conditions interfering with the 
safety of the place to work^ or for injuries rcsult- 
ing from conditions giving rise to perils of a trans- 
itory character.^® 

§ 218. - Horses and Vehicles 

The rule requiring the master to furnish reasonably 
safe instrumentalities extends to and includes horses 
and other animais used in his work, and vehicles and ap< 
purtenances, connected therewith. 

The rule that a master must use reasonable caro 
to furnish his servant with reasonably safe instru¬ 
mentalities extends to and includes horses and olhcr 
animais used in his work, wagons, and other vehi- 
cles, harnesses, and appliances connected thcrc- 
with.ii Thus, when a master knows or shonld 


■where journeyman carpenter, to 
compensate for insufhcient length of 
ladder, nailed timber to tank for use 
as handhold with master’s knowl- 
edge, and was injured when timber 
gave ■vray.—Pellsmere Sugar Co. v. 
Marshall, 167 'So. '649, 123 Fla. 378. 

2. U.S.—Newbern v. Great Atlantic 
& Pacific Tea Co., C.C.A.N.C.. 68 F. 
2d 523, 91 A.L.R. 781. 

Mo.—Neely v. Chicago Great West¬ 
ern R. Co., App., 14 S.W.2d 972, 
certiorari quashed State ex rei. 
Chicago Great Western R. Co. v. 
Trimble, Sup., 14 S.W.2d 978. 
Wash.—Schmidt v. Pelz, 87 P.2d 278, 
198 Wash. 80. 

39 C.J. p 343 noto 21. 

3. N.C.—Rogerson v. Houtz, 93 S. 
E. 376, 174 N.C. 27. 

4. Okl.—Anthony v. Colvin, 130 P. 
2a 819, 191 Okl. 476, rehearing de- 
nied 14i5 P.2d 384, 191 Okl. 476. 

5. Okl.—^Anthony v. Colvin, supra. 

6. Ky.—C. N. O. & T. P. Ry. C'o. v. 
Guinn, 173 S.W. 867, 163 Ky. 1S7 
—Nugent Sand Co. v. Howard, 11 
S.W.2d 985, 227 Ky. 91—Reed v. 
Nelson Ck. Coal Co., ^6 S.W,2d 2'52, 
224 Ky. 322. 

7. S.O.—Langston v. Fiske-Carter 
Const. Co., 18'5 S.E. 62, 180 S.O. 
113. 

Iiaddev used as stalrway 

Where ladder was placed by em- 
ployer in huilding under construc- 
tion for use as stairway by em- 
pioyees and over which employee, 
who carried drinking water to sec- 
oiid floor of building, had no con- 


trol, employee who was injured when 
ladder broke held not barred from 
recoverlng for injuries on ground 
that ladder was a simple tool, since 
it was not being used as such at 
time of injuries.—Langston v. Fiske- 
Carter Const. Co., supra. 

8. Fla.—American Box & Lumber 
Co. V. Chandler, 138 So. 29, 102 
Fla. 007. 

Md.—M. A. Long Co. v. State Acc. 

Fund, 144 A. 776, 166 Md. 639. 

Mo.—Stone v. Missouri Pac. Ry. Co., 
293 S.W. 367, 

N.H.—Mcintyre v. Mclntyre, '171 A. 

329, 86 N.H. 479. 

39 C.J. p 343 note 24. 

Ways, Works, machinery or piant 
Temporary contrivance for dlgglng 
well was not part of ‘'ways, works, 
machinery, or piant" within employ- 
ers’ liability act.—Riley v. Chancey 
Bros., ‘112 So. 830, 216 Ala. 176. 

9. Mass,—Healy v. Gilchrist Co., 91 
N.E. 389, 205 Mass. 393. 

39 C.J. p 343 note 25. 

10. U.S.—McGivern v. Northern Pac. 
Ry. Co., C.C.A.Minn., 132 F.2d 213. 

Miss.—Corpus Juris cited lu. Good¬ 
year Tellow I^ine Co. v. Clark, 142 
So. 443, 445, 163 Miss. 661. 

Okl.—Kansas City Brldge Co. v. 

Gravitt, 105 P.2d 767, 188 Okl. 80. 
39 C.J. p 343 note 26. 

11. Fla.—Holstun v. Bmbry, 169 So. 
400, 124 Pia. 5i5i4. 

Miss.—'Crosby v. Burge, 1 So.2d 504, 
190 Miss. 739—Central Lumber 
Co. V. Porter, 103 So. 50'6, 139 Miss. 
66, 42 A.L.R. 221. 
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Mo.—^Warner v. Oriel Glass Co., 8 
S.W.2d 846, 319 Mo. 1196, 60 A. 
L.R. 448—State ex rei. lN‘V<ily 
Dairy Co. v. Daues, 289 S.W. 8 »5. 
316 Mo. 418—Juncker v. KclKCil, 
App., 16 S.W.2d 690. 

Mont.—Demarais v. Johnson, 3 P.2{1 
283, 90 Mont. 360, 77 A.L.U. 5'»:). 
N.C.—Holoman v. Pcnuncola Sltip- 
building Co., 134 S.IO. G4'7, 1,9‘J N.C. 
236. 

'S.C.—Googe V. Spoaks, 9 S.E.2a 439, 
104 S.C. 206. 

S.D.—Breen v. Kreon, 22'5 N.W. 223, 
65 S.D. 150. 

Wash.—White v. Consolifla^ ed 
Freight Lines, 73 I>.2d 358, 192 
Wash. 146. 

39 C.J. p 3>43 nolo 28. 

Duty held not hreaohed 
Miss.—Crosby v. Burge, 1 So.2d 604, 
190 Miss. 739. 

Tex.—Railway Express Agoncy v. 
Robinson, Civ.App., 162 S.W.2a 
984, error refused. 

Bepair 

Master^s duty to exercise ordlnary 
care in making safe truck tire for 
employee’s use was fully dlscharged 
by sending tire to Independent con- 
tractors, experts, for making repairs 
and showing by them of how repairs 
were made and return of tire in ap- 
parently flrst-class condition.—Kemp 
V. Hunter Transfer Co., 41 S.W,2d 
981, 184 Ark. 13. 

Servants of agent 
Where, under facts, Petroleum 
company^s agent In charge of its 
bulk sales station was oompany's 
servant rather than independent con- 
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know that an animal used by him is vicious^s or that 
his harness or vehicle is not reasonably •safe,^^ he is 
liable for injuries to his servant caused thereby. 
Although ordinarily knowledge, actual or construc¬ 
tive, on the part of the master of the vicious na¬ 
ture of an animal furnished to a servant is essen- 
tial to liability,^^ it has been held that the liability 
of the master is governed rather by his duty to use 
reasonable care to furnish the servant a reasonably 
safe instrumentality with which to perform his 
work.^5 The employer has been held not negligent 
in furnishing an animal where the servant knew its 
condition as well as the master did.^® 

A motor vehicle operated on a public highway 
has been considered a dangerous instrumentality,^'^ 
and it is the duty of the master to equip his vehi- 
cles with proper safety appliances.^^ A statute 
specifying how motor vehicles shall be equipped, 
although penal, has been held to set the Standard 
of care required of an employer.i^ Where the mas¬ 
ter has fulfilled his obligation by furnishing a rea¬ 


sonably safe vehicle, it has been held that he cannot 
be held liable for failure to furnish equipment 
which might make it more safe.^o 

A domestic servant required to ride in a vehicle 
of the master in the course of employment is not a 
guest^^ and is entitled to recover for injuries re- 
sulting from the employer's negligence .22 

A master must furnish a reasonably safe appH- 
ance for unloading a vehicle,23 and a master is also 
liable for injuries sustained by a servant through 
the premature starting of his team resulting from 
the master^s negligence while the servant is in a 
dangerous position about the vehicle in the prose- 
cution of his duties.24 

§219. - Buildings and Places for Work 

a. In general 

b. What constitutes place of work 

c. Lights 


tractor, and driver employed to drive 
agenfs delivery truck was likewise 
company’s servant, company, not- 
wlthstandlng agenfs like duty, was 
required to furnish driver safe truck 
and keep it in repair, so that com¬ 
pany was liahle to driver for injury 
caused by alleged defect in truck.— 
Texas Co. v. Mills, 156 So. 866, 171 
Miss. 281. 
lights 

(1) Where an employer furnished 
employee with pushcart not equipped 
with lights, and employee was re¬ 
quired to operate it at night on pub¬ 
lic highways, the employer would he 
liable to its employee for injuries 
sustained by him when he was 
struck at night by automobile* while 
delivering mail in pushcart from de- 
pot to post office, if equipping push¬ 
cart with lights tended to promote 
his safety and failure to do so caus¬ 
ed the accident; and the Standard 
by which it was to be judged wheth- 
er the employer was negligent was 
not care required by any of the pro- 
visions of state highway regulatory 
act, but the care which an ordinarily 
prudent person would exercise under 
similar circumstances.—Taylor v. 
Texas & N. O. R. Oo., L(a.App., 22 
So,2d 771. 

<2) Cause of actlon of truck driver 
against truck owner for injuries sus¬ 
tained in accident allegedly caused 
by failure of lighting system on 
truck does not fall within the scope 
of the Oregon Employers' Liability 
Act.—^White v. Consolidated Preight 
Lines, 73 F.2d 358, 192 Wash. 146. . 
Taiilcle funLished by servant for nse 
on streets 

Where' employer had no control 


over the streets or employee’s mo- 
torcycle used by employee in making 
deliveries, employer was not liable 
for employee’s death by being 
thrown against a light pole when 
employee's motorcycle skidded on an 
icy Street while employee was mak¬ 
ing a delivery since rule requiring 
the master to use ordinary care to 
furnish his servant with safe ap- 
pliances and a reasonably safe place 
to work is based on possession and 
control by master of the appl lances 
used in premises where the work is 
performed.—Pfi6ster’s Adm'r v. 
Jones. 163 S.W.2d 304, 291 Ky. 151. 

12. Wyo.—Boatman v. Miles, 199 P. 
933. 27 Wyo. 481, 26 A.L.R. 864. 

39 C.J. p 344 note 29. 

Knowledge by master of defect gen- 
erally see infra § 244. 

13. Ga.—Cooper v. Robert Portner 
Brewing € 0 ., 38 S.E. 91, 112 Ga. 
894. 

39 C.J, p 344 note 30. 

14. Ky.—Broadway Coal Min. Co. v. 
Render, 119 S.W. 198. 

39 C.J. p 344 note 31. 

15. U.S,—Nooney v. Pacific Express 
Co., Mo., 208 F. 274, 125 C.C.A. 474, 
L.R.A.1915B 433. 

39 C.J. p 344 note 32. 

16. lowa,—Hansen v. Jensen, 216 N. 
W. 677, 204 lowa 1063. 

17. Fla.—Holstun v. Emibry, 169 So. 
400, 124 Fla. 554. 

18. Va.—Aronovitch v. Ayres, 193 
S.E. 524, 169 Va. 308. 

19. Mo.—Anderson v. Asphalt Dis- 
tributing Co., '55 'S.W.2d '688, 86 A. 
L.R. 1083. 


Lights 

Where the o‘nly negligence in re- 
spect of lights charged against own¬ 
er of truck parked on highway was 
the violatlon of statutes requiring 
lights between specified hours, and 
instructions were based entirely on 
such statutes, negligence of truck 
owner to employee could not be 
predicated on failure to maintain 
lights if evidence supported jury's 
flnding that accident did not occur 
between the statutory hours.—Bohl- 
mann v. Penn Electric Corporation, 
286 N.W. 5'52, 232 Wis. 232. 

20. Mo.—Samuel v. National Bag 
Co., App., 15 S.W.2d 3'76. 

Skid chalns 

Where a motor vehicle furnished a 
servant is reasonably safe, the mas¬ 
ter is not liable for failure to fur¬ 
nish skid chains to servant breaking 
arm when au tomo bile he was driv- 
ing skidded, ev-en though he has 
promised to furnish chains.—Samuel 

V. National Bag Co., Mo.App., 15 S. 

W. 2d 376, 

21. Fla.—Peery v. Mershon, 5 So. 
2d 694, 149 Fla. 351. 

lowa.—I^nutson v. Lurie, 251 N.W. 
1)47, 217 lowa 192. 

22. Fla.—Peory v. Mershon, 5 So.2d 
694, 149 Fla. 851. 

lowa.—Knutson v. Lurie, 216 N.W. 
147, 217 lowa 192, 

23. Mo.—Beard v. American Car Co., 
63 Mo.App. 382. 

24. Mo.—Borden v. Falk Co., 71 S. 
W. 478, 97 Mo.App. 666. 

39 C.J. p 344 note 34. 
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d. Gonstruction, reconstruction, or de- 

molition of building 

e. Fire escapes 

a. In General 

As a general rule a master owes It to his servant to 
furnish him with a reasonably safe building or other 


place in which to do his work, and Is liable for Injuries 
occasioned by his negligence In this respeot. 

As a general rule a master owes it to his servant 
to furnish him with a reasonably safe building or 
other place in which to do his work, and is liable 
for injuries occasioned by his negligence in this re- 
spect.25 His duty is substantially the same as thaL 


25. CJ.S.—Sykes v. Bensinger Recre- 
ation Corporation, C.C.A.Wis., il7 
F.2d 964—Chapman & Bewey Lum- 
ber Co. v. Hanks, C.C.A.Tenn., 106 
F.2d 482—Shoaf v. Fitzpatrick, C. 
C.A.Tenn., 104 F.2d 290, certiorari 
denied 60 S.Ct. 295, 308 U.S. 620, S4 
L.Bd. 518—Grammer v, Mid-Conti- 
nent Petroleum Corporation, C.C.A. 
Okl., 71 P.2d 88, certiorari denied 
’65 S.Ct. 82, 293 U.S. 571, 79 L.Ed. 
670—Nelson v. Jadrijevics, C.C.A. 
Canal Zone, 68 F.2d 631, certiora^ri 
denied 64 S.Ct 862, 292 U.S. 652, 
78 L.Ed. 1501. 

Ark.—Missouri Pac. R, Co. v. Mar¬ 
tin, 57 S.W.2d 1047, 186 Ark. 1101. 
Ga.—Nashville, C. & St. L. Ry. v. 
Hilderbrand, 172 S.E. 87, 48 Ga. 
App, li40. 

Ind.—Chesapeake & O. Ry. Co. v. 
Russo, 163 N.E. 283, 91 Ind.App. 

' 648, certiorari denied i51 S.Ct. 25, 
282 U.S. 846, 75 L.Ed. 760. 
lowa.—Oorpua Juris nuoted iu Nel¬ 
son V. Smeltzer, 2'65 N.W. 924, 9,26, 
221 lowa 972. 

Kan.—Dodd v. Wilson & Co. of Kan- 
sas, 88 P.2d 1116, 149 Kan. 605. 
Ky.—City of Eellevue v. Hali, 174 S. 
W.2d 24, 295 Ky. 57—Hairs Adm’x 

V. West Kentucky Coal Co., 11 S. 

W. 2d 971, 226 Ky. 847. 

La.—Vidrine v. Evangeline Gravel 
Co., 4 La.App. 687. 

Mass.—Wood v. National Theatre 
Co., 42 N.B.2d 536, 311 Mass. 550. 
Miss.—Wade-Stevens Lumber Co. v. 
Addy, 194 So. 303, 187 Miss. 851— 
McLemore & McArthur v. Rogers, 
152 So. 883, 169 Miss. 650—Nelms 
& Blum Co. V. Fink, 131 So. 817, 
169 Miss. 372. . 

Mo.—State ex rei. McCrory v. Bland, 
197 S.W.2d 669, 36i5 Mo. 706—State 
ex rei. S. S. Kresge Co. v. Shain, 
101 S.W.2d 14, 340 Mo. 145—Kem- 
per V. Gluck, 39 S.W.2d 330, 327 
Mo. 733, certiorari denied Gluck v. 
Kemper, 62 S.Ct, 29, 284 U.S. 649, 
76 L.Ed.' 661—Reynolds v. AI. G. 
Barnes Amusement Co., 300 S.W. 
1062, 221 Mo.App. 11'69—Hutson v. 
Missouri Stair Co., App., 296 S.W. 
216—Sanders v. Armour & Co. of 
Delaware, App., 292 S.W. 44’3. 

N.T.—Bellows V. Merchants Des- 
patch Transp. Co., 12 N.Y.S.Sd 
655,' 257 App.Div. 15, afflrmed 27 N. 
E.2d' 440, 283 N.T. 581—Kennealy 
V. State, 238 N.Y.S. 719, 135 Misc. 
467. \ . 

N.C.—Street v. Erskine-Ramsey Coal 
Co., 145 S.E. 11, 196 N.C. 178. 

56 O.J.S.-^ 


Ohio.—Shoemaker v. Electric Auto- 
Lite Co., 41 N.B.2d 433, 69 Ohio 
App. 169. 

Okl.—Crabb v. Oklahoma Gas & 
Electric Co., 250 P. 926, 120 Okl. 
182. 

Or.—Beckman v. Doembecher Mfg. 

Co., 69 P.2d 688, li54 Or. 408. 
tl.I.—Faltinali v. Great Atlantic & 
Pacific Tea Co., 182 A. 605, 65 R.I. 
438. 

S.C.—Nuckolls V. Great Atlantic & 
Pacific Tea Co., 5 S.E.2d 862, 192 
S.C. 166—Boling v. Woodside Cot- 
ton Mills, 171 S.E. 9, 171 S.C. 34. 

Tex.^—Corpus Juris clted lu Fort 
Worth Elevators Co. v. Russell, 
70 S.W.2d 397, 401, 123 Tex. 128— 
City of Beaumont v. Silas, Civ. 
App., 200 S.W.2d '690—Harbin v. 
City of Beaumont, Civ.App., 146 S. 
W.'2d 297, error dismissed, judg- 
ment correot—Rio Bravo Oil Co. 
V, Matthews, Civ.App., 20 S.W.2d 
342. 

Wash.--^Preeman v. Smit, 75 P.2d 676, 
193 Wash. 346. 

39 C.J. p 34i4 note 36. 

Coutluulng duty 

Employer, in discharge of Its con- 
tinuing duty to provide employee 
receiving buckets of molten asphalt 
on porch roof and delivering buckets 
to main roof with reasonably safe 
place to work and to maintain place 
in reasonably safe condition, was 
required to guard against injuries 
which reasonably prudent person 
couid have foreseen as reasonably 
likely to ooour.—^Hamilton Bros. Co. 
V. Narclese, 168 So. 467, 172 Miss. 
24. 

DaiLgerous coemployee 
A restaurateur who had knowl- 
edge that his wife employed in res¬ 
taurant was belligerent and wos 
guilty of vicious conduct was liable 
for injuries sustained by employee 
assaulted by the wife on theory that 
restaurateur- breached his' nondele- 
gable duty to furnish a safe place 
of work to the employee.—Bomba v. 
Borowicz, 38 N.Y.S,2d 403, 265 App. 
Div. 198. 

^cts held not to Show uegllgeuos 

U.S.—Dennls v. Mabee, C.C.A.Tex., 
139 F.2d 941, certiorari denied 64 
S.Ct. 1261, 322 U.S. 760, 88 L.Ed. 
1581. 

Ark.—A. A. Electric Co. v. Ray, 149 
S.W.2d 38, .202 Ark. 85—Southwest- 
ern Bell T«lephone Co. v. Casson, 
188 S.W.2d 406, 199 Ark. 1140, 
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lowa.—Nelson v. Smeltzer, 2C5 N.W. 
924, 221 lowa 972. 

Me,—Blacker v. Oxford Paper Co„ 
142 A. 776, 127 Me. 228. 

Mass.—0'Brien v. Boston & M. R. R., 
164 N.E. 446, 265 Mass. 527. 

Mich.—Roselip v. Great Atlantic & 
Pacific Tea Co., 2-62 N.W. 408, 272 
Mich. 560. 

Miss.—Masonite Corp. v. Graham, 26 
So.2d 322—Promme v. Borchman, 
;193 So. 811, 188 Miss. 535. 

Mo.—Lawson v. Higgins, 169 S.W,2d 
881, 350 Mo. 1066—Schaum v. 

Southw^istern Bell Tolophone Oo., 
78 S.W.2d‘ 439, 336 Mo. 228—Ple- 
traschke v. Pollnow, App., 147 S. 
W.2d 167. 

N.Y.—Fedick v. Fenton, 2 N.Y.S.2d 
436, 166 Misc. 707, afflrmcd 3 N. 
Y.S.2d 870, 2‘64 App.Div. 704—Men- 
aged V. Emigrant Industrlal Sav. 
Bank, 21 N.Y.S.2d 238. 

N.C.—Owenby v. Tallassee Power 
Co., 138 S.E. 529, 194 N.C. 129. 
Okl.—Warden-Pullen Coal Co. v. 

Wallaco, 56 F.2d 802, 17G Okl. 604. 
S.C.—Stroman v. Hooper Const. Co., 
172 S.E, 417, 171 S.C. 393. 

Tex.—United East & West OU Co. v. 
Dyer, Civ.App.. 144 S.W.2d 9S9, af- 
flrmed 162 S.W.2d '680, 139 Tox. 
318—Gulf, C. & S. F. Ry. Po. v. 
Bell, Civ.App., 101 S.W.2d 303, er¬ 
ror dismissed—^San Antonio & A. 
P. Ry. Co. V. Cook, Civ.App., 203 
S.W. 193. 

Va.—B^amor v. Vlrglnlan Ry. Oo., 26 
S.E.2d 43, 181 Va. 660, certiorari 
donled 64 S.Ct. 486, 321 U.S. 703, 88 
L.Ed. 1060. 

Wash.—Freeman v. SmIt, 75 P.2d 
1575, 193 Wash. 846—Saundors V. 
Longvlew, P. & N. Ry. Co., 296 
P. 835, 161 Wash. 280. 

39 C.J. p 344 note 36 [nj. 

Relative mattev 

A reasonably safe place In which 
to work is a relative matter, and 
whether master has exerciaed ordl- 
nary care to provide reasonably safe 
place depends on facts of each case. 
—Southern Mining Co. v. Lawaon, 
131 S.W.2d 831, 279 Ky. 659—High 
Splint Coal Co. v. Baker, 57 S.‘W.2d 
60, .247 Ky. 426. 

Opeailug aafi closliLg door whloh 
injured employee was element of 
envlronment as regards niaster’s lla- 
bility.—ijohnson v. Corn Products 
£iefinihg Cb., 6 6.W.2d 668, 819 Mo. 
958. 
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of a property owner to an invitee.26 

The rule do es not apply when the place of work 
and oanditions as to safety are constantly changing 
as the work progresses and the prosecution of the 
work itself, makes the place and creates the dan- 
ger.27 Likewise the rule does not apply when the 
place of work becomes dangerous only by the care- 
lessness or negligence of the workmen,2S nor does 
it apply where the servant selects his own place of 
work^S or where the place was one in which the 
servant had no duty to perform and to which he 
was hot required to go.^o However, even where the 
progress of the work enhances the danger, the em- 
ployer must use ordinary care to make the place as 
safe as it can be made under the conditions of the 
work to be performed.31 This exception to the rule 
has been 'abrogated by some statutes and the ordi¬ 
nary rule applies even when by reason of the aots 


of the servants the conditions are constantly chang- 
ing32 or the nature of the employment is hazard- 
ous.23 The exception to the general rule has no 
application where the master has assumed personal 
direction of such a place of work,^^ where the in¬ 
juries to an employee, although received in a place 
of work constantly changing in character, were not 
caused by any changing condition in the prosecu¬ 
tion of the work,35 or where the nature and condi¬ 
tions of the work remain constant although there 
are different steps in the work.36 
The employer has been held not to be obligated 
to furnish a place which is safe for everyone, but 
the place must be safe for the average employee.37 
Farm labor does not generally come within a 
statute requiring the employer to furnish a safe 
place to work38 exeept where farming is carried on 
by means of mechanical power.39 


Permaneait constmctioii 
Employer need not changre struc¬ 
ture of his buildings.—Fraioli v. 
New York, N, H. & H. R. Co., 190 N. 
E. 605, 286 Mass. 450—39 C.J. p 344 
note 3'6 [e]. 

26. lowa.—Nelson v. Smeltzer, 266 
N.W. 924, 2I!1 lowa 972. 

27. U.S.—Tombigbee Mlll & Lumber 
Co. v. Hollingsworth, C.C.A.Miss., 
162 F.2d 763—McGivern v. North¬ 
ern Pac. Ry. Oo., C.C.A.Minn., 132 
F.2d 213—C. B. Poster Packing Co. 

V. Lamey, C.C.A.Miss., S F.2d 23. 
Ark.—^Wallace v. Long, 19,7 S.W.2d 

20—M. B. Gillioz, Inc., v. Lancas- 
ter, 113 S.W.2d 709, 196 Ark. 688— 
Missouri Pac. R, Co. v. Hunnicutt, 
104 S.W.2d 1070, 193 Ark. 1128— 
Howell V. Harvill, 60 S.W.2d 697, 
185 Ark. 977. 

Ga.—Powell v. Shurling, 179 S.E. 
653, 151 Ga^App. 67—Flippin v. Cen¬ 
tral of Georgia Ry. Co., 132 S.E. 
918, 35 Ga.App, 243. 

Ky.—Southern Mining Co. v. Law- 
son, 131 S.W.2d 831, 279 Ky. 659 
—Jones v. Chambers* Adm’r, 10'6 
. S.W.2d 72, 269 Ky. 98—Yeary's 
Adm’r v. Hignite Coal Co., 102 S. 

W. 2d 19, !267 Ky. 265—Baker v. 
High Splint Coal Co., 81 S.W.2d 
677, 268 Ky. 786—High Splint Coal 
Co. V. Baker, 57 S.W.2d '60, '247 Ky. 
426—Duvin Coal Co, v. Fike, 38 S. 
W.2d 201, 238 Ky. 376. 

Miss.—^Cit 3 ?- of Tupelo v. Payne, 168 
So. 283. 176 Miss. 245— Corpus Ju¬ 
ris cited lu Goodyear Yellow Pine 
Co. V. Clark, 142 So. 448, 445, 163 
Miss. 661—Gulf, M. & N. R. Co. V. 
Brown, 108 'So. 603, 143 Miss. 890. 
Mo.—Pritohard v. Thompson, 156 S. 

W.2d ■662, Si48 Mo. 832. 

N.Y.—^Kowalsky v. Conreco Co., 190 
N.E. 206, 264 N.Y. 125, .reaygument 
denied 191 N.E. .620,^ 264 N.Y. 674 
-^Dlnkuhn v. Western New York 
Wster Co., 297 N.Y.S. 376, 252 App. 


Div. 61, afflrmed 17 N.E.2d 460, 279 
N.Y. 606. 

Okl.—Kansas City Bridge Co. v. 

Gravitt, 106 P.2d 767, 188 Okl. 30. 
S.C.—Stroman v. Hooper Oonst. Co., 
172 S.E. 417, 171 S.C. 393—Grier v. 
Wlnyah Lumber Co., 141 S.E. 685, 
144 S.C. 10. 

Tenn.—Moon v. City of Ckattanooga, 
10 Tenn.App. 82. 

Tex.—City of Tlmpson v. Powers, 
Civ.App., 119 S.W.2d 145—Chisos 
Mining Oo. v. Hernandez, Civ.App., 
96 S.W.2d 292, error dismissed— 
Hailey v. Missouri, K. & T. R. Co., 
Civ.App., 70 S.W.2d 249, error re- 
fused—Davis v. W. T. Carter & 
Bro., Civ.App., 19 S.W.2d 336, er¬ 
ror refused. 

Vt.—Landing v. Town of Fairlee, 22 
A.2d 179, 112 Vt. 127. 

39 C.J. p 34'6 note 37. 

Duty of servant 

'Where experienced logger was en- 
gaged in clearing reservoir site and 
skidding and piling logs and work 
changed from place to placfe a» site 
was cleared, it was logger's duty to 
use ordinary care to make his own 
place of work safe and master could 
not be held liable for alleged failure 
to furnish safe place to work,—M. E. 
Gillioz, Inc., v. Lancaster, 113 S.W, 
2d 709, 196 Ark. 688. 

Wlieu progress of work develops 
incldental daugers, although place be 
safe at beginning, master fulfills 
duty if he furnishes men with prop- 
er facilities to obviate dangers as 
they emerge from time to time.— 
Buckley v. Cunard S. S. Co., 263 N. 
Y.S. 254, 233 App,Div. 361. 

29. U.'S.—^Petroleum Iron Works Co. 
v. Wright, C.C.A.Ark., 5 P.2d 935, 
certiorari denied 46 S.Ct. 25, 269 
U.S. '567, 70 L.Bd. 415. 

39, C.J. p 848 notes 41, 42. 

29. Ark.—Lee v. Pate, 131 S.W,2d 
3, 193 Ark. 7'23. 


30. Miss.—Forbus v. Cobb Bros. 
Const. Oo., 186 So. 643, 184 Miss. 
647. 

31. Okl.—Kansas City Bridge Co. v. 
Gravitt, 105 P.2d 767, 188 Okl. 30. 

Recurrent dangerous condition 
A master cannot escape his cpn- 
tinuing duty to use ordinary care 
to provide reasonably safe place for 
his servants to work on ground that 
dangerous condition was temporary, 
due to changing conditions of work 
as ordinary Incident thereto, when 
such condition is known to be con¬ 
stantly recurrlng, and is bound to 
use ordinary care to guard against 
dangerous condition.—McCracken v. 
Franco-Dominion Develbpment Cor¬ 
poration, 117 P.2(l 135, 189 Okl. 354— 
Kansas City Bridge Co. v. Gravitt, 
10l5 P.2d 767, 188 Okl. 30. 

32. Wis.—Rosholt v. Worden-Allen 
Co., 144 N.W. 660, 155 Wis. 168. 

39 C.J. p 348 note 38. 

33. U.S.—^Mallatt v. Ostrander Ry. 
& Timber Co., D.G.Or., 46 F.Supp. 
260. 

34. Ark.—Wallace v. Long, 197 S.W. 
2d 20. 

Miss.—Odom v. Walker, 11 So.'2d 452, 
193 Miss. 862. 

39 C.J. p 348 note 39. 

35. Ga.—Moody v. Hardeman, 162 S. 
E. 653, 44 Ga.App. 67'6. ' 

Miss.—Gow Co. v, Hunter, ;168 So. 

264, 176 Miss. 896. 

39 C.J. p 3i48 note 40. 

36. U.S.—'Carey Reed Co. v. McUar- 
id, C.C.A.Miss., 120 F.2d 848. 

37. Del.—Bowing v. Delaware Ray- 
on Oo., 192 A. 698, 8 W.W.Harr. 
339. 

38. Wis.—Vandre v. Trachte, 12 N. 
W.2d 48, 244 Wis. 233. 

39. Ala.—Louisville & N. R. Co. v. 
Naugher, 84 Sq, 262, 203 Ala. 5'57. 
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b. What Constitutes Place of Work 

The duty ot the employer to furnlsh a reasonably sate 
place to wopk extends to places where the servants are 
expressly or Impliediy invited and permitted to use, and 
requires the employer to provide reasonably safe means 
of Ingress and egress and passageways. 

While ordin-arily the duty of the employer to fur- 
nish employees a reasonably safe place to work is 
limited to the premises where the employees are re- 
quired to be for the purposes of their employ- 
ment^o when used in the ordinary way for , the 
purpose for which they were intended,^! it never- 
theless extends to such other places as they are ex¬ 
pressly or impliediy invited, and permitted to use;^^ 


and this includes rooms and places properly rcsort- 
ed to by them inciclentally to their employment, by 
virtue of such an. invitation or permission,^^ but not 
to places when the employee goes for his own con- 
venience and where he is not expccted to be.^^ 

Ways, The master^s duty to use ordinary carc 
to furnish the servant with a reasonably safe place 
for his work is not restrictcd to the identical situs 
of the labor, but extends to the exercise of ordinary 
care to see that the means of egress and ingress 
and ways customarily used by the servant in pass- 
ing from one part of the premises to another in the 
course of his employment are reasonably safe, 


Wis.—Dugenske v. Wyse, '2r5 N.W. 
829, 194 Wis. 159. 

40. Ga.—Corpus Jurlg clted iu Aus- 
tin V. Henry Grady Hotel Co., 200 
S.E. 466, 467, 58 Ga.App. '861. 
Miss.—Porbus v. Cobb Bros. Const. 
€o., 18i5 So. 243, 184 Mlss. '647. sug- 
gestion of error overruled 186 So. 
643, 184 Miss. 647. 

Mo.—Arnold v. Grabam, '272 S.W. 90, 
219 Mo.App.' 2(49. 

Tex.—Rio Bravo Oil Co. v. Mat- 
thews, Civ.App., 20 S.W.'2d 342. 
Va.—Raven Red Ash Coal Co. v. 

Grifflth, 27 S.E.2d ,360, 181 Va. 911. 
39 C.J. p 348 note 43. 
lOeugtli of time In one place 
Employee’s plaoe of work is that 
where his employment puts him to 
work, the length of time an employee 
Works in one place not being deter- 
minative.—Baker v. High Splint Coal 
Co., 81 S.W.2d '6'77, 268 Ky. 786. 
Machine 

The place of work of an employee 
is the location, the situs, or the 
premises, and if an injury occurs 
there by force of an independent do- 
fect in a machine which is being 
used at the place, the wrong must be 
laid on, and proved against, the ma¬ 
chine, and is not to be ascribed to 
the more general conception of a 
safe place to work.—J. W. Sanders 
Cotton Mill V. Moody, 196 So. 683, 
189 Miss. 284. 

Place used In enterprise 

The words “place of employment" 
as used in statute requiring em¬ 
ployer to furnish a safe place of 
employment for 'employees and fre- 
quenters are descriptive, furnish an 
outline of a definition, and Indicate 
a purpose to protect employees and 
lawful freauenters, and carry the 
idea of a place necessarlly used by 
one or more persons engaged in an 
enterprise for the purpose of gain or 
profit, direct or indlrect.—Mennetti 
V. West Side Businessmen's Ass’n, 
1'8 ]Sr.W.2d 487, 246 Wis. 686. 

Wagon may constitute a pla.ee of 
work although standing in Street.— 
Brann v. Hydraulic Press Brlck Co., 
Mo.App., 288 S.W. 941. 


41. Ind.—S. W. Little Coal Co. v. 
0’Brien, 113 N.E. 465, 63 Ind.App. 
604, rehearing denied 114 N.E. 96, 
63 Ind.App. 604. 

Tex.—International & G. N. R. Co. 
V. Reiden, 107 S.W. 661, 48 Tex. 
Civ.App. 401. 

'42. U.S.—Harrison y. L. E. Myers 
Const. Co., C.C.A.Ark., 42 F.2d 950, 
certiorari denied 51 S.Ct. 103, 282 

U. S. 887, 75 L.Ed. 782. 

Ky.—^West Kentucky Coal Co. v. Ha- 
zeVa Adm'x, 129 S.W.2d 1000, 279 
Ky. 5. . 

Mo.—^Watson v. Energy Const. Co., 
286 S.W. 715, 220 Mo.App. 362. 

Va.—Raven Red Ash Coal Co. v. 

Grifflth, 27 S.E.2d 360, 181 Va. 011. 
39 C.J. p 349, note 45. 

43. Ky.—High Splint Coal Co. v. 
Ramey’s Adm'x, 112 S.W.2d 1007, 
271 Ky. 532. 

Tex.—Poster v. Carie, Civ.App., 160 
S.W.2d 999, error refused. 

39 C.J. p 349 note 46. 

Iilvixig OLuarters 

With respect to oil company's lla- 
bilJty for Injuries sustainod by oil 
pumper in gas explosion in two-room 
bunkhouse whereto pumper returne^d 
to obtaln heavier shoes preparatory 
to further inspection and adjustment 
of machinery on Icase, fact that 
pumper paid a monthly rental and 
used bunkhouse also as his. living 
< .arters would not deprive such 
bunkhouse of the character istic of 
premises being furnlshed by the com- 
pany.—United East & West Oil Co. 
V. Dyer,‘ Tex.Civ.App., 144 S.W.2d 
989, afflrmed .162 S.W.2d 680, 139 Tex. 
318. 

litULch room 

Ga.—Holman v. American Auto. Ins. 

Co., 39 S.E.2d 8i50, 201 Ga. 464. 

39 C.J. p 349 note 46 [b]. 

44. Ky.—High Splint Coal Co. v. 
Balley's Adm'r, 87 S.W.2d 22, 288 
Ky. 217. 

45. U.S.—Smlth V. Shevlin-Hixon 
Co., C.O.A.Or., 16'7 P.2d 61. 

Ark.—Scott-Burr Stores Corporation 

V. Poster, 122 S.W.2d 165, 3.97 Ark. 
232. 


111.—Corpus Juris olted Iu Millor v. 
Russell, 23 N.E.2d 776, 778, 302 111. 
App. 165. 

Ky.—(Corpus Juris clted Iu City of 
Bellevue v. Hali, 174 S.W.2d 24, 
29, 205 Ky. 57. 

Mo.—Busby v. Southwostern Bell 
Telephone Co„ 287 S.W. 434—Ryon 
V. American Car & Foundry <‘'o., 
297 S.W. 430, 220 Mo.App. 1142— 
Steinkamp v. P. B. Ohamberlaln 
Co., App., 294 S.W. 762—Smith v. 
American Car & Foundry Co„ APp., 
288 S.W. 982. 

N.I-I.—Perkins v. Nashua Mfg. Co., 
16 A.2d 700, 91 N.H. 211. 

N.Y.—Dlnkuhn v. Western New York 
Water Co., 297 N.Y.S. JTG, 252 App, 
Div. '51, afflrmed 17 N.F/2a 460, 279 
N.Y. 606—corpus Juris citod la 
Beod V. Pavis, 251 N.Y.S. 704, 705, 
141 MIsc. 36, amrrned 249 N.y.S. 
929, 232 App.Plv, 868, certiorari 
denied Pavis v..Reed, 62 S.Ct. 314, 
285 U.S. '542, 76 I..I0d. 934. 

N.C.—Batson v. City Laundry Co„ 
170 S.E. 136, 205 N.C. 93-* Corpus 
Juris olted lu Bennett v. I*ow<‘rH, 
135 S.E. 635, 537, 192 N.C. 599— 
BoswcU V. Whitohfsad Ilosicry 
Mills, 132 S.E. 508, 101 N.C. 649. 

Okl.—Kansas City Brldgo Co, v. 
Gravitt, 10’5 l>.2d 767, 388 Okl. 30. 

S.C.—^Whlsonhunt v. Atlantic Ooa«t 
Une R. Co., 10 S.E.3d 305, 106 S. 
C. 218. 

Tex,—Rio Bravo Oil Co. v. Mat- 
thews, Civ.App., 20 S.W.2d 342, 

W.Va,—-Moli V. Bayha, ,160 S.E. 615, 
108 W.Va. 173. 

39 C.J. p 349 note 48. 

Facts held uot to Show uegUgence 

U.S.—Bufflngton v. Owosso Mfg. Co., 
C.C.A.Ark., 105 F.2d 692. 

Ala.—Bankors’ Mortg. Bond Co. v. 
SprouH, 124 So. 907, 220 Ala. 246. 

Mass.—Manning v. Smlth, 12 N.E.2d 
846, 299 Mass. 318. 

Miss.—Supreme Instruments Corpo¬ 
ration V. Lehr, 1 So,2d 242, 190 
Miss. 600. 

Mo.—Newhbuse v. St. Loul.s Bank 
Buildlng & Bquipment Co., 33 S.W. 
2d 932, 32'6 Mo. 104'7. 

N.Y.— AnguB V, Pe GrafC, <279 N.Y.S. 
806, 244 App.Piv. 864. 


931 



§ 219 


MA8TER AND SISBVANT 


56 C.J.S. 


since a place provided for employees in going to 
and from work is a place of work.^® The mere fact 
that an uniisual way was occasionally nsed by em¬ 
ployees for convenience as a means of egress and 
ingress will not convert it into a passageway,^'^ 
and, where an employee sustains injuries while un- 
necessarily taking a dangerous route instead o£ a 
safe route, he cannot contend that it was the duty 
of the employer to keep the route free from ob- 
structions,^8 but the fact that there was another 
route, and that the route used was merely a private 
passageway, is immaterial where it has been used 
regularly to the knowledge of the employer.^^ At 
common law and in the absence of contract the duty 
of the employer does not extend to furnishing ways 
over premises not under his control.^O Where, 
however, the employer contracts to do work on the 
premises of another, it has been held that he is un¬ 


der a duty to see that the means of ingress and 
egress on such premises are kept reasonably safe, 
even though he has no control over such means so 
that he can directly remedy conditions therein, 
where he can compel the owner to do so or refuse 
to proceed with the work until the condition is rem- 

edied.51 

c. Lights 

The duty to furnish a safe place of work Includes the 
duty of furnishing sufficient light when necessary. 

The duty of the master to furnish the servant 
with a safe place of work includes the duty of fur¬ 
nishing sufficient light when necessary for the place 
of work,52 and this duty extends to passageways 
and stairways used by the servant in going to and 
from his work and from place to place in the course 
of his employment.53 A master, however, will not 


N.C.—^King V. Bynum Println^ Co., 
166 S.E. 326. 203 N.O. 478. 

39 C.J. p 349 note 48 [j]. 

Employer was only required to 
maintain factory floor in reasonably 
safe condition and guard against 
such accidenta as reasonably pru- 
dent person under circumstances 
could have foreseen, as respects lia- 
bility to employee injured when con- 
veyor loaded with empty hoxes turn- 
ed over.—Wilson & Co. v. Holmes, 
177 So. 24, 180 Miss. 361. 

Ploors 

Fartlcalar circumstances orcen de- 
termine what is reasonably safe way. 
—Moli V. Bayha, 150 S.E. '516, 108 
W.Va. 178. 

Steps 

An employer in furnishing a step 
to a rest room was required only to 
furnish a step which under the cir¬ 
cumstances was reasopably safe, and 
the step was not required to be ab- 
solutely safe, or reasonably safe, 
provided the employer had used r^a- 
sonable care to zhake It so; and rea- 
sonableness bf‘an employer in maln- 
taining a place or way must be de- 
fined in terms of ,an expectatiion that 
the servant will exercise reasonable 
care in using the place or way, and 
that is particularly tnie where in- 
jury is caused by a servant’«& miss- 
ing his step.—Supreme Instruments 
Corporation v. Lehr, 1 So.24 242, 190 
Miss. 600. 

46.. N.T.—Reed v. Davis, 251 N.T.S. 
704, 141 Misc, 36, affirmed 249 
S. 929, 232 App.biv, 868, certiorari 
denied Davis v. Reed, '5'2 S.Ct. 314, 
.285 U.S. '542, 76 KEd. 934—Dandri- 
gan V. Baker, Smith & Oo., 151 
;,N.T.S.-29,'88*Misc. 655. •, , 

47. Ky.—Staley ’ y ‘ ' Wehmeier, , 219 

' ^vW. 187 Ky. 445. ./ ’ , 

84 C.j. p‘860 note 49. 


4a 111.—Convery v. Ramsey, 176 111. 
App. 642. 

N.C.—Bennett v. Powers, 135 S.E. 

535. 192 N.C. 699. 

Private excursion 
Employer’s duty toward employee 
is limited to furnishing reasonably 
safe place to work, with proper fa- 
cilities for ingress and egress, and 
does not extend to her protection 
while on private excursion outslde 
such place.—Powers v. Raymond, 239 
P. 1069, 197 Cal. 126. 

49. Mo.—^Arnold v. Graham, 272 S. 
W. 90, 219, Mo.App. 249. 

50. Minn.—^Novotny v. Bouley, 27 N. 
W.2d 813, 223 Minn. 692. 

Miss.—Dravo Corporation v. Cope- 
land. 199 So. 769, 190 Miss. 269. 
N,Y,—Bryan v. Hines, 281 N.Y.S. 

420, 246 App.Div. 322. 

N.O.—^Allen v. American Cotton 
Mills, 183 S.E. 380, 209 N.C. 238. 
Okl.—Traders Compress Co. v. Steig- 
ler, 169 P.2d 205, 197 Okl. 204. 
An invitation by the employer, not 
amounting to a direction, to use the 
premises of another as a means of 
ingress or egress does not impose 
liability,—Rio Bravo Oil Co. v. Mat- 
thews, Tex.Civ.App., 20 S.W.2d 342. 
Emplcyer^s premises under control of 
thlrd person 

Employer was held not liable for 
injuries to employee while on way 
customarily used by employee across 
property owned by employer but 
which was under the exclusive con¬ 
trol of a third person to whom the 
employer had granted a right of 
way.—Atkinson v. Corriher Mill? Co., 
Ii58 S.E. 564, 201 N.C. 6. 

51. * Mo.—Arhold v. Graham, 272 S. 
W. 90, 219 Mo.App. 249. 

52. Mlnn.-jHdbxp^ Juris cited in 
Goiiyea v. Duluth, M. & I. R. Ry. 


Co., 19 N.W.2d 384, 388, 220 Minn. 
225. 

Mo.—Corpus Juris quoted in Cain v. 
Humes-Deal Co., 49 S.W.2d 90, 92, 
329 Mo. 1107—Corpus Juris cited 
in King v, City of St. Louis, App., 
155 S.W.2d 657, 661—Reynolds 

V. AI. G. Barnes Amusement Co., 
300 S.W. 1062, 221 Mo.App. 1169. 

39 C.J. p 360 note 51. 

Paots held not to Show negligence 
Mass.—0’Brien v. Boston & M. R. 

R., 164 N.E. 446, 265 Mass. 627. 
N.C.—King v. Bynum Printing Co., 
166 S.E. 325, '203 N.C. 478. 

Or.—Freeman v. Wentworth & Irwln, 
7 P.2d 796, 139 Or. 1. 

Tex.—'San Antonio & A. P. Ry. Co. 

V. Biggs, Civ.App., 283 S.W. 627. 
39 C.J. p 350 note 51 [bj. 

War-time dimout regulatious 
A hospital Corporation, complying 
with proper governmental authority, 
whether civil or military, in lighting 
entrance way to hospital during war 
time in dimout area, cannot be 
charged with negligence, rendering 
it liable for injuries to nurse enter- 
ing hospital, in insufiiciently lighting 
entrance way.—Pellman v. Lebanon 
Hospital Ass'n of City of New York, 
44 N.Y.S.2d 352, 180 Misc. 838. 

53. 111,—Corpus Juris cited in Mill- 
er V. Russell, 23 N.E.2d 778, 
802 Ill.App. 166. 

Miss.—Supreme Instruments Corpo¬ 
ration V. Lehr, 1 So.2d 242, 190 
Miss. '600. 

Wis.—Rettric v. Gridley Dairy Co., 
232 N.W. 595, 202 Wls. 289. 

39 C.J. p 361 note 62'. 

Somestic serrant 

(1) Domestic servant was not en- 
titled to recover damages for inju¬ 
ries received in fall down stairs in 
her employers' hbme because hall- 
way was not left lighted after ali 
occiipants of house' Tetired at night 
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be guilty of negligence because of the absence o£ 
light where he has furnished a proper and complete 
equipment for lighting the place and has intrusted 
the turning on and off of the light, as an operative 
detail of ,the business, to a competent servant,nor 
will he be liable for the failure of the coemployees 
as between themselves to avail themselves of the 
means of lighting at hand.55 Liability for failure to 
furnish lights is not affected by the doctrine that 
the employer is not liable for injury resulting from 
a shifting character and condition of risk.56 

d. Oonstmction, Reconstruction, or Demolition 
of Building 

Except as otherwise ppovided by statute or ordinance, 
the duty to furnish a reasonabiy safe place to work does 
not extend to buildings !n the process of construction or 
of demolition or dismantling. 

In general the obligation of a master to provide 
reasonably safe places and structures for his serv¬ 
ant to work upon does not extend to buildings in 
process of construction,67 or of demolition or dis¬ 
mantling, 68 where the successive temporary condi- 


tions through which such structures must pass in 
such operations must from the very nature thereof 
be dangerous; but the master has bcen hcld liable 
for injuries to a servant whose work, although part 
of construction, was not of a shifting character6^ 
or where the situation existed for such time as to 
give the employer notice thereof.^^ 

A number of statutes have bccn enacted provid- 
ing for the protection and safety of persons in and 
about the construction, repairing, alteration, or re- 
moval of buildings and other structures.®^ An em¬ 
ployer is charged with notice of dangerous methods 
he is using in violation of the provisions of such a 
statute,62 and ignorance of the statute offers no ex¬ 
cuse for its violation,®® and it has been held that a 
palpable violation of such a law will constitute gross 
negligence ;®^ but an employee cannot prcdicate his 
action on a violation of the statute when his inju¬ 
ries were not due to any defects in the appliances or 
instrumentalities mentioned in the statute.®® Such 
statutes are to be reasonably construed.®® A statute 
providing that a person employing or dirccting an- 


or because head of stairway was not i 
protected by gate.—Bruce v. Baer, ! 
Mo.App., 76 S.W..2d 423. j 

(2) House ownor was held not i 

negligent, where domestlc servant 
feli down open stairway to basement 
whlle groping for light switch, where 
no defect was shown in approach to 
steps or in steps.—Martin v. Davis» 
170 A. 307, 111 Pa.Super. 420. j 

(3) Domestic servant employed ini 
private dwelling house was not en- I 
titJed to recover for injuries sufCered 
in falling down unlighted stairway! 
while engaged In performance of ber 
duties, under sfatute reauiring stair- | 
ways, machlnery, and dangerous 
places to be kept properly lighted 
during working hours, which was in- 
applicable to domestic Service or 
agricultural labor.—^Dahlen v. Polin- 
sky, 263 N.W. 602, 19i5 Minn. 470. 

54. Wis.—Miller v. Centralia Pulp 
& Water Powqt Co., 113 K.W. 964, 
134 Wis. 816, 13 L.R.A.,N.S., 742. 

55, U.S.—Bufflngton v. Owosso Mfg., 
Co., C.C.A.Ark., 106 P.2d 692. 

Mich.—Co^us gliris olted In Walker 
,v. Ginsburg, 222 N.W. 192, 244" 
Mich. 668. 

N.T.—Poster v. International Paper 
Co., 76 N.B. 938, 183 N.T. 46. { 

58. Ga.—Evans v. Central of Geor- 
gla Ry. Co., 135 S.B. 760, 36 Ga. 
App. 68. 

Exceptions to general rule as to con- 
ditions which are constantly 
changlng see supra subdiyision a 
of this sectlon. *. 

57. D.C.—Corpus Juris ^uoted in 
Decatur v'. Chas. H, Tompkins Co., 


25 F.2d 526, (528, 68 App.E.C. 102, 
60 A.L.R. 402. 

Pia.—Moody v. Hanlon, 179 So. 164, 
131 Pia. 129. 

Md.—Corpus Juris Q.ttoted in M. A. 
Long Co. V. State Acc. Fund, 144 
A. 776, 781, 166 Md. 639. 

Mass.—Beique v. Hosmer, 48 N.E. 

338, 169 Mass. 641. 

Mich.—Pentz v. Wetsman, 267 N. 

W. 735, 269 Mich. 498. 

Miss.—Corpus Juris cited in Cralg 

V. Craig, 5 So.2d 673, 674, 192 
Miss. 271. 

Mo.—Corpus Juris cited in Kelso v. 

W. A, Ross Const. Co., 85 S.W.2d 
527, 535, 337 Mo. 202—Corpus Ju¬ 
ris cited iu Cain v. PTumes-Deal 
Co., 49 ■S.W.2d 90, 9-2, 329 Mo. 1107. 

Neb.—^Christenson v. Union Pac. R. 
Co., 290 N.W. 246, 137 Nob. 638, 
certiorari dismissed 61 S.Ct. 825, 
312 U.S. 710, 8'5 L.Ed. 1142. 

39. C.J. p 351 note 65. 

Bule is not manlfestly wrong or nUa- 
chievous in operation 
Miss.—Craig v. Craig, 5 So.2d 6'T8, 
192 Miss. 271. 

58. D.C.—Corpus Juris (luoted ini 
Decatur v. Chas. H. Tompkins Co., 

’ 25 P.2d 526, 528, 58 App.D.C. 102, 
60 A.L.R. 402. 

Ky.—^E. J. 0’Brien & Co. v. Shelton's 
Adm'r, 55 S.W.2d 362, 246 Ky. 
637. 

Md.—Corpus Juris (luoted in M. A. 
Long Co. V. State ACc. Pund, 144 
A. 775, 781, li56 Md. 639. 

Mich.—Reynolds v. sWurity Trust 
Co.. 225 „ N.W. 6T5, 246 Mich. 670 
—Corpus Juris dted in Walker v. 
Ginsburg, 222-N.W. 192, 244 , Mich. 
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668—McParland v. Stewart, 222 N. 
W. 191, 244 Mich. 566. 

Mo.—Corpus Juris oited in Cain Vi 
Humes-Deal Co., 49 S.W.2d 90, 
92, 329 Mo. 1107. 

39 C.J. p 361 note 66. 

59. Miss.—^Hamiiton Bros. Co. v. 
Narclese, 168 So. 467, 172 Miss. 
24. 

60. Mo.—Farley v, Lehrack, App., 
272 S.W. 987. 

61. General statute 

Statute rclatlng to duty to provide 
safo place to work Is applicabJe to 
a building undor oonstmction, alter¬ 
at ion, or repair,—Sgandurra v. 220 
Estates, 66 N.T.S.2d 684, 185 Mlsc. 
283, afnrmed 6l N.YiS.2d 910, 2*70 
App.Dlv. 834, appoal denied 61 K.Y. 
S.2d 920, .270 App.DiV, 884. 

62. N.T.—Flanagan v. P. W. Carlin 
Oonstr. Co„ 118 N.T.a 963, 134 
App.Dlv. 236. 

63. Cal,—Hoffman v. Department of 
Industrial Relatlons, Divlslon of 
Industrial Accidents and Safety, 
287 P. 974, 209 Cai. 383, 68 A.L.E. 
294. 

64. Neb,—But era v. J. C. Mardis 
Co., Ii67 N.W. 1024, 99 Neb. 815. 

66. N.T.—Giardina v. Brlcken Tox- 
tlle Corporation, 27-6 N.T.S. 3r>2, 
248 App.Dlv. 608, affirmed 198 N. 
E. 410, 268 N.T. 572. 

39 C.J. p 36-2 note 60. 

66. Ind.—Lagler v, Byer, t6 N.E. 

36, 42 Ind.App. 592. 

39 C.J. p 352 note 61. 

Teonpprary Aoois 

(1) Where two storles of buUd- 
ing intended to consist of more than 
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othcr to perform labor in the erection, repairing, al- 
tering, or painting o£ a house, building, or ‘^struc¬ 
ture” shall not furnish or erect 'any improper or de¬ 
fective soaifolding bas been held to have no applica- 
tion to the work of tearing down a building.®'^ It 
has also been held that; where the servant was in- 
jured by reason of a defective platform, the em- 
ployer*s liability could not be predicated on a failure 
to provide a safe place of work under a state em- 
ployers' liability act, as he was not bound to guard 
against dangers incident to the work of razing 
structures.^^ An ordinance requiring the construc- 
tion of a roof over the part of the sidewaHc required 
to be kept ciear in front of a building in process of 
erection is not limited to the protection of travelers 
on the Street but is al$o for the benefit of employees 
at work on the building.®^ 

e. Fire Escapes 

In the absence of statute the 8afe<place rule does not 
require the master to provide fire escapes uniess the 
business is hazardous because of Its liability to fire. 

It is no part of the duty of a master to a servant 
employed in a building properly constructed for the 
ordinary business carried on within it, in the ab¬ 
sence of a statutory requirement,^^ to provide a 
means of escape from a fire which is not caused by 
.his negligence,*^! although it has been held that, 
where the business is hazardous because of its lia¬ 
bility to fire, the common law imposes on the master 
the duty to exercise ordinary care to provide means 


of escape for servants in case of fire,’^^ 

Statutes requiring the equipping of factories and 
mercantile establishments with sufficient and rea- 
sonable fire escapes are mandatory,'^^ and an em- 
ployer is not excused by the fact that no notice to 
provide such escapes has been given by any faotory 
inspector,nor can the requirement be dispensed 
with by a factory inspector when the enforcement 
has been intrusted to a state ofHcer^S or by the 
board of aldermen when jurisdiction is vested in a 
city departoent.*^® Substantial compliance with the 
statute is sufficient,but the fact that a fire escape 
is built pursuant to the statute does not prove it to 
be adequate when the state prescribes no Stand¬ 
ard,'^8 and the duty of the employer is not fulfilled 
by providing any number of ineans of egress, if 
the means of escape provided are not sufficient and 
reasonable means of escape in case of fire.*^^ 

§ 220. - Platforms, Scaffolds, and Sup- 

ports 

The master must exercise ordinary care to see that 
a platform, scaffold, staging, or like structure furnished 
by him or built under his direction and controi is rea- 
sonabiy safe 'for the purpose contempiated. 

Where a master furnishes or causes to be built 
under his direction and controi a platform, scaffold, 
staging, or like structure for the use of his servants 
in the furtherance of their work, it is his duty to 
exercise ordinary care to see that it is reasonably 
safe for the purpose contempiated,80 although the 


two storles are erected, statute re- 
Quiring temporary floors to protect 
workmen requires that temporary 
floors be laid.—Hoffman v. Depart¬ 
ment of Industrlal Relations, Divi- 
sion of Industrial Accidents and 
Safety, 287 P. 974, 209 Cal. 383, 68 
A.L.R. 294. 

(2) Duty of planking over, in com¬ 
pliance with labor law and city's 
building code» spaces on floors where 
iron workers were engaged is on 
general contractor.—Gaminiti v. Mat- 
thews Const. Go., 272 N.Y.S. 245, 241 
App.Div. 879.. 

(3) Contractor or builder is not 
required to lay temporary floor, 
where pians do not require perma¬ 
nent floors.—Crabb v. Oklahoma Gas 
& Electric Co., 260 P. 9.26, 120 Okl. 
182. 

(4) Other declsions with rsspect 
to temporary floors see 39 C.J. Ip 352 
note 61 [b], Ce]-[g]. 

auardlng of Bhafts 

(1) Under a statuta requiring fem- 
porary flooring eyery two floors of a 
building under ' construction, the 
spfiide which need not' be covered 
wifh temporary floors to protect 
xirorkmeh Oohstructing building is 


space for elevator shaft or similar 
space.—Hoffman v. Department of 
Industrial Relations, Division of In¬ 
dustrial Accidents and Safety, 287 
P. 9'74, 209 Cal. 383, 68 A.L.R. 294. 

(2) Owner in controi of building 
being erected was liable for death 
of contractor’s employee, caused by 
failure to guard elevator shaft open- 
ing.—Lotocka v. Elevator Supplies 
Oo., 168 N.E. 874, 246 N.T. 295. 

(3) Other decisions with respect to 
guarding shafts see 39 C. J.' p 362 
note 61 [fl. 

67. N.Y.—Burger v. Kirchhof, 168 
N.Y.S. 239, 180 App.Div. 731. 

39 C.J. p 352 note 63. 

68. N.Y.—^Kelly v. Battle Island 
Paper Co., 106 N.Y.S. 7,36, 122 App. 
Div. 18i5. 

69. Mo.—^Ward v. Ely-Walker Dry 
Goods Bldg. Co., 154 S.W. 478, 
248 Mo. 348, 4'5 L,R.A.,N.S., 550. 

70. Ala.—Birmingham R., Light & 
Power Co. v. Milbrat, 78 So. 224, 
201 Ala. 368. 

39 C.J. p 352 npte 66. , 

71. Ala.—Birmingham R., Light & 
Power Co. v. Milbrat, supra. 

39 C.J. p 363 note 66. 
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72. Mo.—^Dakan v. G. W. Chase & 
Son Mercantile Oo., 94 S.W. 944, 
19,7 Mo. 238, 260. 

39 C.J. p 353 note 67. 

73. 111.—^Lichtenstein v, L. Fish 
Furniture Co., 111 N.E. 729, 272 
111. 191, Ann.Cas.l918A 1087. 

39 C.J. p 363 note 68. 

74. 111.—^Lichtenstein v. L. Fish 

Furniture Co., supra. 

39 C.J. p 363 note 69. 

75. N.Y.—Mftlorca v. Myers, 115 N. 
Y.S. 923, 131 App.Div. 210. 

76. N.Y.—Gaspero v. Myers, 115 N. 
Y.S. 925, 131 App.Div. 91i5--Maior- 
ca V. Myers, 115 N.Y.S. 923, 131 
App.Div. 210. 

77. N.Y.—Pauley v. 'Steam Gauge & 
Lantern Co., 29 N.E. 999, 131 N.Y. 
90, 16 L.R.A. 194. 

39 C.J. p 353 note 72. 

78. 111.—Lichtenstein v. L. Fish 
Furniture Co., 111 N.E. 729, 272 
111. 191, Ann.Cas.l918A 1087. 

79. IU.—Devine v. L. Fish Furniture 
Co., 189 Ill.App. 136. 

80. U.S.^E. I. Du Pont De Nemours 
& Co. V. Frechette, C.C.A.Mlnn., 161 

. F.2d 318. 

Ark.—Praser v- Norman, 42 S.W.2d 
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master is not held to the same quantum of care in 
the erection of platforms and scaffolds intended for 
temporary use as he is in the building and mainte- 
nance of more permanent structuros and where 
the structure is erected by the workmen from mate- 
rial furnished by the master, and the master has no 
direction or control of the construction, he is not 
liable for injuries sustained by one of the workmen 
by reason of defects in the structure,^2 provided he 
has used reasonable care in his selection of proper 
and suitable material.S^ A master may adopt a plat- 
form or scaffold so constructed by his servants, and 
if he then furnishes such a structure to them for 
use in their work he will be liable for any injuries 
resulting from the defective manner of its construc- 


tion.84 

Statutory regulations. It has generally been held 
that a platform, scaffold, or support, although port- 
able or temporary in character, is within the mean- 
ing of the words ^Vays, works, and machinery,” or 
'‘piant” of the employer as used in the state em- 
ployers* liability acts;S5 and, in the casc of a scaf¬ 
fold, it has been held that thie is truc, evcn though 
the cmployee participated in the construction there- 
of,^6 although there is also authority to the con- 
trary.87 The duty of the master in respeet of plat¬ 
forms, scaffolds, and supports has been spccifically 
regulated by some statutes which generally impose 
an absolute duty on the employcr,^8 and this duty 
requires an employer to furnish safe scaffolds and 


569, 184 Ark. 434—Saxon v. Barks- 
dale, 272 S.W. 647, 168 Ark. 973. 
lowa.—Casey v. Hansen, 26 N.W.2d 
60. 

Kan.—Sunderland v. Steanson, 252 
P. 221, 122 Kan. 260. 

Mo.—Miller v. Collins, 40 S.W.2d 
1062, 328 Mo. 313—Brackett v. 

James Black Masonry & Contract- 
ing- Co., 32 S.W.2d 288, 326 Mo. 387 
—Guthrie v. Gillespie, 6 S.W.2d 
886, 319 Mo. 1137—Wrig‘ht v. Kan- 
sas City Structural Steel Co., 157 
S.W.2d 682, 236 Mo.App. 872— 

Klaber v. Fidelity Bldg. Co,, App., 
19 S.W.2d 768. 

N.C.—Butler v. Armour & Co., 137 S. 

B. 813, 193 N.C. 632—Powler v. 
Carolina Cross Arm & Conduit Co., 
133 S.E. 188, 192 N.C, 14. 

S.D,—Voe* V. Lamport Lumber Co,, 
16 N.W.2d 679. 

Vt.—Travelers’ Ins. Co. v. Evans, 
143 A. 290, 101 Vt. 260. 

Wash.—Hamro v. Rothschild & Co., 
240 P. 909, 136 Wash. 622. 

39 C.J. p 363 note 77. 

If employeor fumlBlies defective 
timbers to injured laborers, and di- 
reets them to use them, it is imma- 
terial to employer’s liability that 
employer had nondefective timbers 
available.—Miller v. Collins, 40 S.W. 
2d 1062, 328 Mo. 313. 

Faots held not to show negrllgrence 
Ark.—Gerig v. Furr, 39 S.W,2d 1021, 
183 Ark. 1036. , 

Mass.—Carroll v. Wilcutt, 39 N.E. 

1016, 163 Mass. 221. 

Wash.—^Broughton v. Oregon-Wash- 
ington R. & Nav. Co., 244 P. 658, 
138 Wash. 298. 

39 C.J. p 363 note 77 [g]. 
ei. TJ.S.—Phoenix Bridge Co. v. 
Castleberry, S.C., 131 P. 175, 65 

C. C.A. 418. 

39 C.J. p 365 note 78. 

82. Ark.—Fraser v. Norman, 42 S. 

W.2d 669, 184 Ark. 434. 

Fla.—American Box & Lumber Co. 
V. Chandler, 138 So. 29, 102 Fla. 
907. 


Mass.—^Adasken v. Gilbert, 43 N.E. 
199, 166 Mass. 443—Burns v. 

Washburn, 36 N.E. 199, 160 Mass. 
467. 

N.H.—Ireland V. E. J. Pinney, • Inc., 
18 A.2d 750, 91 N.H. 323. 

N.C.—Fowler v. Carolina Cross Arm 
& Conduit Co., 133 S.E. 188, 192 
N.C, 14. 

Tex.—Hunt v. Robinson, Civ.App., 
65 S.W.2d 166. 

Vt.—La Coe v. Kinsley, 169 A. 901, 
106 Vt. 109. 

Wash.—Hamre v. Rothschild & Co., 
240 P. 909, 136 Wash. 622. 

89 C.J. p 366 note 79. 

Buty of employee to select matexlal 
A carpenter’s employer which fur¬ 
nished material for construction ol 
staging by carpenter was not liable 
for injuries sustained by carpenter 
when defective plank in staging lloor 
broke while carpenter was standing 
thereon where there was no evidence 
that supply of planks used for stag¬ 
ing did not contain a sufficient num- 
ber of suitable quality for use in 
staging, or evidence that any planks 
were defective when brought to 
promises, or that defect and cernent 
coating on plank did not aris e durlng 
course of work on project in which 
carpenter was engaged, and carpen¬ 
ter knew that it was part of his 
work to determine whether planks 
wore fit for use and to reject un- 
suitable ones, and carpenter had no 
reason to believe that employer had 
inspected planks after they were 
brought to premises.—Ireland v. E. 
J. Pinney, Inc., 18 A.2d 760, 91 N.H. 
323. 

SklU of employee 

With respeet to employer’s lia¬ 
bility for furnishing defective tim¬ 
bers, carpenters but not laborers are 
charged with detecting defective 
wood.—Miller v. Collins, 40 S.W.2d 
1062, 328 Mo. 313. 

83. Fla.—American Box & , Lumber 
Co. V. Chandler, 165 So. 882, 122 
Fla. 169. 


Mich.—Clingcnpool v. Hili, 213 N.W. 
703, 288 Mich. 493. 

N.H.—Ireland v. E. J. Pinney, Inc., 
18 A.2d 760, 91 N.H. 323. 

Vt.—La Coe v. Kinsley, 169 A. 901, 
106 Vt. 109. 

Wash.—Hamre v, Rothschild & Co., 
240 P. 909, 13i6 Wash. 622. 

39 C.J. p 365 note 80. 

Duty of employee 

Ordinarlly duty of adjustlng 
planks, laid down loosely on scaffold 
in usual way, devolves on servant» 
using scaffold, and a contractor, tak- 
Ing ovor scaffold erected by building 
contractor and leaving arrangement 
of loose planks thoreon to his work¬ 
men or thfdr tenders, is not guilty 
of negllgence rnndcring him llablo 
to workman for Injuries causod by 
tendores selection of planks too short 
to span uprights.—Mcintyro v. Mc- 
Intyre, 171 A. 329, 86 N.H. 479. 
Error of Judgmeut 
Bmployeo has no cause of actlon 
against employor for Injurios frorn 
using defectivo matorlal» for scaf- 
foldlng because of mistake in Judg- 
ment.—^Vasoy v. MoLoan, 166 A. 241, 
310 Pa. 282. 

84. Ind.—Wolfe V. Grlner, 119 N. 
E. 839, 67 Ind.App. 698. 

N.H.—Vaisbord v. Nashua Mfg, Co., 
69 A. 520, 74 N.H, 470. 

Wash.—Choatham v. Hogan, 97 P. 
499, 60 Wash. 466, 22 L.R.A.,N.H., 
951. 

85. U.S.—Belaware, L. & W. R. Co. 
V. Perrotta, 238 F. 78, 151 C.C.A. 
154. 

39 C.J. p 366 note 83, 

86. N.Y.—Keyser v. Reld-Palmer 
Constr. Co., 138 N.T.S. 462, 78 
Misc. 393. 

87. Ala.—Gulf States Steel Co. v. 
Jones, 83 So. 356, 203 Ala. 460, 23 
A.L.R. 702. 

39 C.J. p 366 note 85. 

88. N.T.—Johnson v. Johnson, 292 
N.T.S. 921, 249 App.Dlv. 869. 

Or.—Hollopeter v. Palm, 291 P. 380, 
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act.is Where a statute requires an employer to ex¬ 
amine frequently and keep in sound condition the 
ropes, gearing, and other parts of an elevator, an 
absolute liability on the part of the employer is not 
thereby created and he does not, by reason thereof, 
become an insurer of the safety of an employee, but 
his duty is discharged if there is such a frequent ex- 
amination, and the parts of the elevator are kept as 
free from danger as the nature of the employment 
reasonably permits.^O 

§ 222. - Mines, Quarries, and Excava- 

tions 

a. In general 

b. Mines 

c. Trenches, tunnels,' and other excava- 

tions 

d. Blasting 

a. In Greneral 

A master employing a servant !n a mine, quarry, 
tunnei, pit, trench, or other excavation must use rea- 
sonable care to make his place of work as reasonably 
safe as the nature of the work permits, and must com- 
ply with statutory requirements enacted for the pro- 
tectlon of servants engaged IVi such employment. 

Where a servant is employed in a mine, quarry, 
tunnei, pit, trench, or other excavation, the master 
owes him the duty to use ordinary and reasonable 
care and diligence to make his place of work as rea¬ 
sonably safe as the nature of the work permits.^^ 
Where, however, it is the duty of the workmen to 
shore up, or otherwise make safe, the place of work 
as the work progresses, the piaster^s duty is fulfilled 
when he furnishes them with suitable material for 
the purpose,22 nor does the general rule apply to a 
place which is constantly changing by reason of the 
work done23 except where the servantes work does 
not contribute to the unsafe condition.^^ 


Statutory regulations, The negligent failure of a 
master to comply with statutory requirements which 
have been enacted for the protection of a servant 
engaged in such employment will repder him liable 
for injuries resulting to the latter therefrom.^s The 
right to recover under such a statute may be based 
on an inadvertent failure to comply with its re¬ 
quirements as well as on an intentional violation 
thereof,and where a statute gives a cause of ac- 
tion for a willful violation thereof, it is only neces- 
sary to show an intentional and conscious refusal to 
comply therewith and it is no defense to such an 
action that the employer acted in good faith.27 Un¬ 
der such a statute it has been held that the employ¬ 
er is liable not only when the dangerous conditions 
are known to him, but also when, by the exercise of 
reasonable care, he could have discovered them.28 
In order to hold a master liable for a violation of 
the statute, the servant must be shown to be within 
the class contemplated by the statute and within the 
purpose and protection for which the law was en- 
acted.29 Such statutes must be construed according 
to the natural, obvious, and popular meaning of their 
language.30 The fact that a statute fixes a penalty 
for its violation does not exclude an action for dam- 
ages.3^ 

b. Mines 

(1) In general 

(2) Timbering or propping root 

(3) Elevators and hoists 

(4) Ventilation 

(5) Escapements and places of refuge 
(1) In General 

A mine owner or operator must exercise reasonable 
care to keep ali places used in general by the miners 
In the prosecution of the work of the mine In as rea¬ 
sonably safe a condition as the nature of the work 


19. Or.—Nielsen v. Portland Gas, 
etc., Co., 147 P. 654, 76 Or. 606. 

39 C.J. p 361 note 13. 

20. Ohio.—Kuhn v. Cincinnati Tract. 
Co„ 142 N.E. 370, 109 Ohio St. 263. 
“Souna*' as used in statute requir- 

ingr owner or operator to keep ele¬ 
vator in sound condition is not syn- 
onymous with “perfect" but is syn- 
onymous with “safe’" as deflned by 
statute, namely, as free from danger 
to the life, safety, and welfare of the 
employee as the nature of the em- 
ploymeiit wlll reasonably permlt.— 
Wilms V. Klein, Ohio App., 49 IST.E. 
ad 76. 

21. Okl-—'Corpua Juris cited. Iu 
Oklahoma City v. Caple, 106 P.2d 
209, 212, 187 Okl. 600. 

89 C.J. p 361 note 16. 


22. Ark.—Mammoth Vein Coal Co. 
V. Bubliss, 104 S.W. 210, 83 Ark. 
667. 

39 C.J. p 362 note 17. 

23. Okl.—Coipus Juris clted Iu 
Oklahoma City v. Caple, 105 P.2d 
209, 212, 187 Okl. 600. 

39 C.J. p 363 note 18. 

24. Ark.—Mercury Mining Co. v. 

Chambers, 102 S.W.ad 643, 193 

Ark. 771. 

Ky.—Helton v. Gunn Coal Mining 
Co., 79 S.W.2d 696, 268 Ky. 168— 
Duvin Coal Co. v. Pike, 38 S.W.2d 
201, 238 Ky. 376. 

25. U.S.—Brown, v. Pacific Coast 
Coal Co., Wash., 36 S.Ct. 701, 241 
U.S. 671, 60 L.Ed. 1177. 

39 C.J. p 963 note 19, 

20. Ala.—Wolf V. Smith, 42 So. 824, 
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149 Ala. 457, 9 L.R.A-.N.S., 338. 

39, C.J. p 864 note 20. 

27. 111.—Cook V. Big Muddy-Carter- 
ville Hin. Co., 94 N.B, 90, 249 111. 
41. 

39 C.J. p 864 note 21. 

28. 111.—Souleyret v. 0’Gara Coal 
Co., 161 Ill.App. 60. 

39 C.J. p 364 note 22. 

29. 111.—Brunnworth v. Kerens- 
Uonnewald Coal Co., 103 N.E. 178, 
260 111. 202. 

39 C.J. p 364 note 23. 

30. Ark.—Harger v. Harger, 222 S. 
W. 736, 144 Ark. 376. 

89 C.J. p 364 note 24. 

31. Tenn.—^American Zlnc Co. v. 
Graham, 179 S.W. 138, 152 Tenn. 
686 . 
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permits, and must comply with statutory provistons 
enacted for the protection of miners with respect to 
theip place of work, 

It is the duty of a mine owner or operator to use 
ordinary care and diligence to keep its entries, pas- 
sageways, and other places used in general by the 
miners in the prosecution of the work of the mine 
in as reasonably safe a condition as the nature of 
the work permits,^2 but, where the place of work 
is constantly changing by reason of the progress of 
the work of the miner himself, the rule that it is the 
master^s duty to furnish a safe place of work does 
not apply.®® So also a mine owner or operator will 
not be liable for the injuries occurring while the em- 
ployee is engaged in making a dangerous place 
safe;^^ but this rule does not apply to an employee 
whose work is not mining but cleaning debris from 

a chamber.35 

A number of statutes have been enacted for the 
protection of miners in respect of their place of 
work.36 Such statutes are to be reasonably con- 
strued,37 and in order to recover the miner must 


show that he is within the class contemplatcd by 
the statute and within its purpose and protection.®® 
A mine owner or operator who negligently fails to 
comply with the requirements of the statute will be 
liable for resulting injuries,®® and may be liable al- 
though the statute neither attaches a penalty nor 
provides a remedy for failure to comply with its 

terma.**® 

The provisions of an act that no onc shall be al- 
lowed to enter a mine to work thercin except un¬ 
der the directions of the mine manager *‘until all 
conditions have been made safe'* apply to all dan¬ 
gerous places whcther such places are dangerous by 
virtue of their original construction or conditions 
subsequently arising;^! and to permit a miner to 
enter a mine to work therein otherwise than under 
the direction of the mine manager renders the mine 
owner liable for a willful violation of the act.^® 
Noncompliance with a statutory requirement that 
the mine examiners shall inspeet all places where 
men are expccted to pass or work and when a dan¬ 
gerous condition is discovercd shall make a mark 


32. Ark.—Bates Coal & Mining Co. 
V. Mannon, 168 S.W.2d 408, 205 
Ark. 216—New Union Coal Co. v. 
Suit, 290 S.W. 580, 172 Ark. 753. 
Ky.—Harlan Central Coal Co. v. 
Gemmeno’s Adm’r, 178 S.W.2d 217, 
296 Ky. 828, 

Okl.—Adamson v. Allende, 62 P.2d 
1229, 178 Okl. 464. 

Tenn.—McGinniss v. Brown, App., 
204 S.W.2d 334. 

Tex.—Hernandez v. MalakofC Fuel 
Co., Civ.App., 109 S.W.2d 356, er¬ 
ror dismissed. 

39 C.J. p 364 note 26. 

FfeyalUiLg clrcumstances to Tse con- 
sidered 

The* duty of a mining company to 
furnish a servant a safe place for 
work depends on circumstances pre- 
vailing at time of injury and on the 
facts shown by the proof.—Billiter 
& Shurtleff Coal Co. v. Lustei*, 190 
S.W.2d 683, 301 Ky. 17—Duvin Coal 
Co. V. Pike, 38 S.W.2d 201, 238 Ky. 
376. 

General Instractiocas to coal load- 
era to inspeet working place were 
held not to preclude operation of 
safe-place doctrine.—Duvin Coal Co. 
V. Pike, 38 S.W.2d 201, 238 Ky. 376. 
Blacksmlth shop 

Mine company, knowing of miners' 
custom to leave picks in blacksmith 
shop, must use ordinary care to 
make shop safe, and is liable for 
miner's injuries In explosion if by 
ordinary ‘care it could have known 
that Carbide cans were exposed at 
place which miners might frequent. 
—W. A. WicklifCe Coal Co. v. Byan, 
44 S.W.2d.626, 241 Ky. 537. 

Bniea or enstoma of coal mine are 


not conclusive in determining wheth- 
er master was required to furnish 
servant safe place to work.—Duvin 
Coal Co. V. Pike, 38 S.W.2d 201, 238 
Ky. 37G. 

33. Ark.—New Union Coal Co. v. 
Suit, 290 S.W. 680, 172 Ark. 763. 

Ky.—Duvin Coal Co. v. Pike, 3'8 S.W. 

2d 201, 238 Ky. 376. 

39 C.J. p 366 note 27. 

Bemoval of supporting plUar 

Experienced miner is without rem¬ 
edy, as mattor of law, for injuries 
from fall of slate and rock from roof 
of mine, when supporting plllar, 
from which he was removing coal, 
gave way, since he was ,working at 
a place where he had no right to 
work and was doing what he was 
not employed to do, and must have 
known that to remove the pillar 
was dangerous.—Quinn v. 0’Bryan, 
281 S.W. 1020, 213 Ky, 776. 

34. Ky.—^Williamson v. Blue Grass 
Pluorspar Co., 160 S.W. 920, 166 
Ky. 226. 

39 C.J. p 365 note 28. 

35. U.S.—Splint Coal Corporation v. 
Anderson, C.C.A.Ky., 109 P.2d 896, 
certiorari denied 61 S.Ct, 18, 311 
U.S. 661, 86 L.Ed. 424. 

33. Froteotion from gas 

(1) The duty of a fire boss of a 
mine to examine the conditions of 
the mine, when gas is known to 
exist therein, before men are per- 
mitted to enter for work, is a duty 
of "superintendence," within employ- 
ers' liability act maJking an employee 
liable for injury caused by the negll- 
gence of one intriisted with super- 
intendence, while In the exerclse bf 
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such superlntcndence, and this Js 
true irrcspcctive of code providing 
that when gas is known to exist in a 
mine the operator must cmploy a 
competent flro boss to examine every 
place in tho mine boforo men are 
permitted to entor for work.—Prntt 
Cons. Coal Co. v. Davldson, 66 So. 
886, 173 Ala. 667. 

(2) Statutory provislon for safe- 
guards and protection from gas In 
abandoned parts of mine appUed 
only to gaseous mines and not to a 
mino where no gaseous condition had 
been previously found or known to 
oxlst.—Haven Bod Ash Coal Co. v. 
Grimth, 27 S.B.2d 360, 181 Va. 911. 

The aibseoLoe of ftafety appliocooes 
on oool cors constitutos a dofect In 
the ways, works, machlnery or appll- 
ancos within employers' liability act. 
—Burnwell Coal Co. v. Sotzer, 67 
So. 604, 191 Ala. 398. 

87. Ark.—Hargcr v. Harger, 222 S. 

W. 78$, 144 Ark. 375. 

39 C.J. p 366 note 84, p 867 noto 42. 
38. Ariz.—Moreno v. Moore, 67 P. 

2d 316, 47 Ariz. 629. 

39 C.J. p 368 note 43. 

33. U.S.—Pocahontas Cons. Colller- 
ies Co., Inc., v. Johnson, Va., 244 
P. 368, 166 C.C.A. 664. 

39 C.J. p 366 note 30. 

40. Ala.—Wolf V. Smith, 42 So. 824, 
149 Ala. 467, 9 L.R.A.,N.S., 838. 

41. 111.—Dunham v. Black Diamond 
Coal Co., 146 111,App, 140, afHirmed 
88 N.E. 216, 239 111. 46*7. 

42. 111.—Olson v. Kelly Coal Co., 86 
N.E. 88, 236 111. 602, 

39 C.J. p 366 note 33. 
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thereat will make the employer liable for resulting 
injuries, and a servant employed for the purpose 
of making dangerous places safe is entitled under 
such a provision to receive notice, and be informed, 
of all dangerous places found by the mine examin¬ 
er,44 but, .when such places have been marked, the 
statutory provision that all dangerous places in a 
mine shall be made safe before a company man en- 
gaged for that purpose shall be permitted to enter 
under the direction of the mine manager does not 
apply, and the master may seiid a servant to make 
a place safe without incurring liability during the 
progress of the work.45 A mine foreman statute 
does not absolve the mine operator from his duty to 
exercise reasonable care to provide a safe place to 
Work except in so far as such duty is devolved on 
the mine foreman.46 Where a duty is imposed in 
part on the mine foreman and in part on the op¬ 
erator, the latter will be liable for injuries arising 
from his failure to comply with the statute.4'^ If 
an employer who has employed a mine boss in com- 
pliance with the statutory requircments ousts him 
from the discharge of his duty and undertakes the 
performance of such duty himself, it is liable for in¬ 
juries resulting from its negligence with respect 
thereto.48 Where a mine foreman statute requires 
a foreman if employees in the mine exceed a certain 
number, an employee working outside the mine is 
not to be included in determining whether the num¬ 
ber comes within the provision.49 

What constitutes a mine within the terms of a spe- 
cific statute depends on the facts of the particular 
case and the size of the mine has bfeen held im- 
material on the question whether a particular stat¬ 


ute is applicable.^l Statutes regulating the employ- 
er’s duty as to mine safety have been held not ab- 
rogated by passage of a workmen^s compensation 
act.52 A statute requiring the furnishing of respira- 
tors to certain classes of employees has been held not 
applicable to miners.®3 

(2) Timbering or Propping Roof 

At common law the master has the dlity to keep 
roofs of entries and other parts of a mine used in gen- 
eral by the miners in a safe condition, while the miner 
must timber the roof of the particular room where he 
is working. There must be a compliance with statu¬ 
tory provisions relative to the duty of the owner or 
operator to keep roofs In a safe condition and to fur- 
nish mine props. 

Under the common law it is the duty of the mas¬ 
ter to keep the roofs of entries, haulways, and other 
parts of the mine used in general by the miners in 
a safe condition,34 but the owner is not an insurer 
of the safety thereof.35 On the other hand, under 
the general rule, discussed supra § 219, that, where 
the place of work is constantly changing as the work 
progresses, a master will not be liable for injuries 
sustained by^the workman by reason of the dangers 
arising in the progress of such work, it is the duty of 
the miner to timber the roof of a particular room 
where he is working,®^ although it has been held 
that this duty on the part of the miner may be 
changed by the custom of the mine.®^ However, the 
mere fact that the miner was at his place of work 
when injured is not determinative of the question 
whether it was his duty to look out for his own safe¬ 
ty,3 8 and the mere fact that he was working at a 
particular place does not constitute such place his 
working place.39 Moreover, the general rule in re- 


43. 111.—Mertens v. Southern Coal 

& Mining Co., 86 N.E. 748, 236 111. 
640. 

S9 C.J. p 367 note 35. 

44:. 111.—Piazzi V. Kerens-Donne- 

wald Coal Co., 104 N.E. 200, 262 111. 
30. 

39 C.J. p 367 note 36. 

45. 111.—Piazzi V. Kerens-Donnewald 

Coal Co., 104 N.E. 200, 262 111. 30. 
33 C.J. p 367 note 37. 

4^. U.S.—Barnes & Tucker Coal Co. 

V. Vozar, 227 F. 26, 141 C.C.A. 679. 
39 C.J. p 367 note 39. 

47. Pa:^Saylor v. Chartlers Coal & 
Coke Co., 31 Pa.Super. 447. 

48. W.Va.—May v. Davis Coal & 
Coke Co., 76 S.E. 342, 71 W.Va. 220. 

49. W.Va.—Powell v. Mitchell, 196 
S.B. 163, 120 W.Va, 9. 

50. 111.—Shomidie v. Brewerton, 234 
IlLApp. 173. 

61- Colo.—^Dalrymple v. Sevcik, 261 
' *P. 134, 80 Colo. 29,7. 

SOt Mo.—Span y. Jackson, Walker 


Coal & Mining Co., 16 S.W.2d 190, 
322 Mo. 158—Maurizi v. Western 
Coal & Mining Co„ 11 S.W.2d 268, 
321 Mo. 378. 

53. U.S.—Pryor v. National Lead 
Co., C.C.A.MO., 87 F.2d 461. 

54. Ky.—Gibralter Coal Mining Co. 
V. Collins. 36 S.W.2d 372, 237 Ky. 
765—Gibraltar Coal Mining Co. v. 
Miller, 25 S.W.2d 38, 233 Ky. 129. 

Mo.—Biondi v. Central Coal & Coke 
Co., App„ 297 S.W. 171, afflrmed 9 
S.W.2d 696, 320 Mo. 1130. 

39 C.J. p 368 note 44. 

55. Ky.—Hali v. Procter Coal Co., 
34 S.W.2d 425, 236 Ky. 813. 

66. Ky.—Perkins-Harlan Coal Co. 
V. Mercer, 32 S.W.2d 14, 236 Ky. 
618. 

39 C.J. p 368 note 46. 

Duty as affeeted by foremaii,’s order 
Where it is duty of miner to 
timber roof of room where he is 
working, coal company is not liable 
to miper, injured by fall, of slate, 
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on theory that he was ordered to 
work in a dangerous plstce, because 
foreman had instructed him to re¬ 
move slate or timber it.—Perkins- 
Harlan Coal Co. V. Mercer, supra. 

57. Ky.—Stringer v. York. 170 N.wl 
627, 161 Ky. 125. 

Where miner operator or agent 

undertakes to perform timbering 
work in mine himself, he is bound 
to perform it with reasonable care, 
and, where mine foremap sent exper- 
i^nced tiipberman tb see about ren- 
, dering room in mine safe, it was 
timberman’s duty as operator's rep- 
resentative, to place tlmbers so that 
miner would be reasonably safe from 
danger, even if it was originally 
duty of miner to place the timbers.— 
Cain V. Sisk, 72 S.W.2d 1061, 18 Tenn. 
App. 84. 

^8. Mo.—Sohillings v. Big Creek 
poal Co.. App., 277 S.W.,-964.' 

59. Mo.—Biondi v. Central ,CoaJ & 
Coke Co., 9 S.W.2d 696, 220 Mo. 



56 C.J,S. 


MASTEU AND SERVANT 


§ 222 


spcct of the duty of the mine operator does not ex- 
tend; to a servant who has been employed for the 
specific purpose of making a dangeroiis place safe.^® 

Statuiory provisions. Under statutes in effect de» 
claratory of the common law it is the mine opera¬ 
tores duty to keep the roofs of passageways and 
places used in general by the miner in a safe con- 
dition®^ and the mineres duty to prop and protect his 
place of work;62 but it has been held that the stat- 
utory duty of the miner properly to support the 
roof and entries under his control may be modified 
by agreement.63 ^ statute requiring every work- 
man in need of props and timbers to give notification 
of such fact to the owner does not in turn impose 
on every miner the duty of complying with the stat¬ 
ute, but the custom of the mine may be proved for 
the purpose of showing on whom the duty of prop- 
ping rests,64 and even if the company^s rules im- 
posed such a duty on every miner such rules may be 
shown to have been waived.^® 

Under some statutes mine owners must furnish 
suitable props when required for the working place 
of the miner,66 and in some*cases it is required that 
such props shall be kept in a place of easy access to 
the miner,67 Under other statutes the duty of the 
master to furnish sufficient props and timbers arises 
only after demand by the employee.68 Where the 
statute imposes the duty on^the mine owner of sup- 
plying props without qualification, it is not neces- 
sary that a request for them should have been made 
by the miner in order to hold the owner liable.69 
Where the statute gives the right to the miner to dc- 
termine the length and dimensions of the props dc- 
sired, the master must furnish the particular and 
specified kind, if the demand is not unusual,*^^ but, 


where the demand is general and not specific, the 
master will not be deemed guilty of a willful viola- 
tion of the act if he has furnished what in his bcst 
judgment will suffice for the purpose.'^^ Where the 
duty of the operator to furnish props is dependent 
on the miner’s first having selectcd and marked the 
props he desired from a supply to be maintained by 
the operator within a reasonable distance from the 
mine, the miner cannot recover bccausc of the op¬ 
eratores failure to furnish the props unlcss he had 
previously selected and marked such as he needed,'^^ 
and, when so provided by statute, unlcss he has des- 
ignated the places of delivery of the timber select- 
ed,*^^ and his failure cannot be cxcuscd by a custom 
of the mine;^^ but where the operator has not kcpt 
such a supply conveniently accessible the miner is 
not required to selcct and mark, and his request will 
be sufficient to impose on the operator the duty of 
furnishing props 

The failure of the owner to comply with statutory 
requirements as to furnishing of props or timbers 
constitutos actionable negligencc'^6 although it has 
been held that the defense of contributory negli- 
gence may be availed of by the operator.'^'? Only 
those having use for props and the right to demand 
them may complain of a willful violation on the part 
of the mine manager to comply with such dcmaiid.'^6 

(3) Elevators and Hoists 

The owner or operator must use reasonable care to 
furnish and maintain in proper repair suitable elevators 
and hoists, and appliances used in connccllon there» 
with, and he must comply with appropriate statutory 
requirements. 

The master must use reasonable care to provide 
proper elevators and hoists in mines and appliances 


ao. Ky.—Stohegra Coke & Coal Co. 
V. Clark, 269 S.W. 1021, 205 Ky. 
746. 

39 C.J. p 3S9 note 47. 
ai. Ind.—Anlioch Coal Co. v. Rock- 
ey, 82 N.E. 76, 169 Ind. 247. 

39 C.J. p 369 note 49. 
aa. lowa.—Erickson v. Uapel Block 
Coal Co., 167 N.W. 106, 183 lowa 
1292. 

S9 C.J. p 36St note 60. 

03. lowa,—Braddich v. Phillips Coal 
Co., 138 N.W. 406, 159 lowa 402. 

,89 C.J. p 369 note 51. 

64. Ky.—Borderland Coal Co. v. 
Kirk, 203 S.W. 634, 180 Ky. 691, 
695. 

39 C.J. p 369 note 52, 

65. Ky.—Borderland Coal Co. v. 
Kirk, 203 S.W. 634, 180 Ky.; 691. 

,,66. Ark.—^Southern Anthracite Coal 
Mln. Co.- V. Rice, 246 S.W. 806, 166 
Ari?. 94. - 

59 C.J. p 369 note 64. 


67. Kan.—Henry v. Missouri, K, & 
T. R. Co., 165 P. 678, 97 Kan. 682, 
15,A.L.R. 1427. 

39 C.J. p 370 note 55. 

68. IU.—Sprlngfleld Coal Min. Co. v. 
Gedutis, 81 N.E. 9, 227 III. 9«-Mor- 
ris V. Taylor Coal Co.,. 206 IllApp. 
100 . 

39 C.J. p 370 note 66. 

69. Okl.—Consolidated B^uel Co. v. 
Coursen, 219 P. 911, 96 Okl. 40‘. 

70. IU.—Hackart v. Decatur Coal 
Co., 90 K.B. 267, 243 111. 49. 

89 C.J. p 370 note 58. 

71. IU.—Hackart v. Decatur Coal 
Co., 90 N.E. 267, 243 111. 49—Sugar 
Creek Mln. Co. v. Peterson, 62 N*. 
B. 476, 177 IU. 324—Meunler v. 
Chicago & Carterville Coal Co., 180 
IllApp. 114. 

72. Ky.—Thacker v. Shelby Coal 
Min. Co., 197 S.W. 633, 177 Ky. 193. 

39 C.J. p 370 note 60. 

73. Ala.—^Altoo-na Coal Go. v. Kel- 
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ly, 83 So. 62, 203 Ala. 338—Clark v. 
Chootaw Min. Co., 78 So. 372, 201 
Ala. 466. 

74. Ky.—I»almor v. Emplre Coal Co„ 
172 S.W. 97, 162 Ky. ISO. 

39 C.J, p 870 note 62. 

75. Ky.—Thacker v. Shelby Coal 
Mln. Co., 197 S.W. 033, 177 Ky. 193. 

39 C.J. p 370 note 63. 

76. Ark.—Brown v. Hamos, 179 S.W. 
2d 689, 207 Ark. 196. 

Mo.—Roed v. Hluo Jay Coal & Min¬ 
ing Co., App., 287 S.W. 862, 

39 C.J. p 370 note 64. 

77. Ark.—Mammoth Vein Coal Co. 
V. Johnson, 127 S.W. 971, - 94 Ark. 
621. 

39 C.J. p 371 note 65. 

78. IU.—Southern Coal & Mining 
Co. V. Hopp, 138 Ill.App. 239. 

Mo.—McKinnon v. Western Coal & 
Mining Co., 96 S.W. 486, 120 Mo. 
App. 148. 

39 C.J. p 371 note 66. 
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used in connection tHerewith and must maintain 
them in proper repair,'^9 and in many States the na¬ 
ture and use of such places and equipment has been 
made the subject of statutory regulations so that an 
employee may recover in an action for injuries based 
on neg-ligence in not complying with such a statute 
when the object of the statute is the protection of 
the employee.®® The fact that a penalty is imposed 
for a violation thereof does not make an operator 
violating such a statute immune from civil liabili- 
ty,®i and the employer cannot excuse nonperform- 
ance on the ground that he cannot comply with the 
statute by exercising ordinary care.ss Such statutes 
are in general to be reasonably construed®® although 
it has been held that they should receive a liberal 
construction to give the greatest effect to their pur- 
poses.®^ 

(4) Ventilation 

The owner of a mine must furnish sufficient ventila¬ 
tion In the mine for the safety of his empioyees. 

It is the common-law duty of the operator to use 
ordinary care to furnish sufficient ventilation in the 
mine for the safety of his empioyees.®^ Under some 
statutes the duty is imposed on a mine owner or 
operator to maintain a certain amount of ventila¬ 
tion and to keep the mine free from noxious gas- 
es®® and he will be liabloi^for injuries resulting from 
his failure to comply with the provisions of such a 
statute.®^ It is no defense to an action for negli- 


gence based on noncompliance with the statute that 
it is not practicable to comply therewith.®® In or- 
der to impose liability failure need not be willful,®^ 
and a conscious neglect to comply with such a stat¬ 
ute is “willful” neglect within the meaning of that 
term as used in the statute.^o The duty imposed by 
such a statute cannot be avoided by the owner en- 
tering into a contract with a third person for the 
operation of the mine.^i VVhere a mine has pro- 
gressed to the extent that coal has been taken there- 
from, it is within the purview of the statute whose 
application is not restricted to cases where the coal 
is being marketed and sold.92 Where, however, the 
owner or operator has provided and maintained am¬ 
ple means of ventilation prescribed by the statute, 
he will not be liable for the negligence with respect 
thereto of a competent mine boss employed pursu- 
ant to a statute.®® Although there is authority to 
the contrary,®^ statutory provisions requiring elimi- 
nation of smoke and noxious gases have been held 
not to impose a duty on the employer to eliminate 
dust incident to mining operations,®^ and whether 
the employer is liable; in such case must be deter- 
mined by whether he furnished a safe place to work 
as measured by the standards of the common law.®® 

(5) Escapements and Places of Refuge 

Reasonable care must be exercised to provide rea¬ 
sonably safe means of ^scape from a mine. 

Under statutes so providing®^ as well as at com- 


79. TJ.S.—Lehigh Valley Coal Co. v. 
Shandalla, N.Y., 205 F. 716, 124 

p p A QQ 

39 C.J. p 371 note 67. 

A Blgual rope in a mine extending 
from the hoisting engine on top 
into the mine, used to signal the en- 
gineer, is part of the “ways, Works, 
machinery, or piant.”—New Con- 
nellsville Coal & Coke Co. v. Kilgore, 
'50 So. 206, 209, 162 Ala. 642. 

©0. Mo.—^Welch v. Kansas City Mid¬ 
land Coal & Mining Co., 132 S.W. 
49, ISl-ldio.App. 438. 

39 C.J. p 371 note 69. 

81. Mont.—Maronen v. Anaconda 
Copper Min. Co., 136 P. 968, 48 
Mont. 249. 

82. Mont.—Maronen v. Anaconda 
Copper Min. Co., supra. 

83. Mont.—Maronen v. Anaconda 
Copper'Min. Co., supra. 

39 C.J. p 371 note 72. 

84. Nev.—Ex parte Douglass, 295 
P. 447, 5^ lS[ev. 188. 

39 C.J, p 371 note 73. 

36. Pa.—^Venzel v., Valley Camp Coal 
Co., 166 A. 240, 304 Pa. 683. 

39 C.J. p 371 nate 75. 


80. Minn.—AppleQuist v. Oliver Iron 
Mining Co., 296 N.W. 13, 209 Minn. 
230, 

87. Minn.—Applequist v. Oliver Iron 
Mining Co., supra. 

Mo.—Knaup v. Western Coal & Min¬ 
ing Co., 114 S.W.2d 969, 342 Mo. 
210 . 

Pa.—Kashuba v. Glen Alden Coal 
Co., Com.Pl., 37 Luz.Leg.Reg. 426. 
39 C.J. p 372 note 77. 

Employer as insnrer 
An employer is made an insurer 
pro tanto under a statute requiring 
employer to provide an air current 
sufficient to remove smoke and nox¬ 
ious gases and to insure safety of 
every employee along every passage- 
way and working place.—Stornelli 
V. U. S. Gypsum Co., C.C.A.N.T,, 134 
P.2d 461, certiorari denied United 
States Gypsum Co. v. Stornelli, 63 
S.Ct. 1317, 319 U.S, 760, 87 L.Ed. 1712, 
rehearing denied 63 S.Ct. 1446, 320 
U.S. 214, 87 L.Ed. 1861. 

88 . Ark.—Central Coal & Coke Co. 
V. Barnes, 233 S.W. 683, 149 Ark. 
633. 

89. Mo;—Knaup v. Western Coal & 

Mining Co., 114 S.W.2d 969, 342 
Mo. 210. ’ ■ , • ’ ; 


90. Kan.—Cheek v. Mlssouri, K. & 
T. R. Co., 131 P. 617, 89 Kan. 247. 

39 C.J. p 372 note 79. 

91. Ky.—Stearns Coal Co. v.‘ Mc- 
Pherson, 139 S.W. 971, 144 Ky. 
730. 

39 C.J. p 372 note 80. 

92. Ky.—Interstate Coal Co. v. 
Baxavenie,' 137 S.W. 869, 144 Ky. 
172. 

93. W.Va.—Squilache v. Tidewater 
Coal & Coke Co., 62 S.E. 446, 64 
W.Va. 337. 

39 C.J, p 372 note 82. 

94. U.S.—Stornelli v. U. S. Gypsum 
Co.. C.C.A.N.Y., 134 F.2d 461, cer¬ 
tiorari denied United States Gyp¬ 
sum Co. V. Stornelli,'63 S.Ct. 1317, 
319 U.S. 760, 87 L.Ed. 1712, rehear¬ 
ing denied 63 S.Ct. 1445, 320 U.S. 
214, 87 L.Ed. 1851. 

95. Pa.—^Prattico v. Hudson Coal 
Co., 32 A.2d 733, 347 Pa. 490. 

80. Pa.—Prattico v. Hudson Coal 
Co., supra. 

97.' U.S.—Roberts v. Tennessee C 09 .I, 
Iron & R. Co., Ala., 265 F. 469, 166 
C.O.A. 646, certiorari denied 40 S. 
Ct. 9, 260 U.S. 669, 63 L.Ed. 1194. 
39 C.J. p 372 note 83. 
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mon law,98 it is the duty of the owner or operator 
of a coal mine to exercise reasonable care to see that 
a place which a servant is invited to tise as an es- 
cape way is reasonably safe. The company will be 
liable for its negligent failure to keep stich a way 
reasonably safe for a miner who was invited to use 
it as a passage whether or not he was actually en- 
gaged in his duties.®^ 

c. Trenches, Tiumels, and Other Excavations 

It is the duty of the master to furnish a reason¬ 
ably safe place of work to empioyees worklng in quar- 
ries, pits, trenches, and other excavations. 

It is the duty of the master to furnish a reason¬ 
ably safe place of work to empioyees working in 
quarries, pits, trenches, and other excavations,^ and, 
although he will not be liable for injuries resulting 
from the fact that the place of work is made danger- 
ous by the progress of the work itself,^ he will be 
liable where the injury results from a danger, out- 
side of the ordinary progress of the work, of which 
he had, or should have had, knowledge,^ or where 
the work is being done under his direction or con- 
trol or the direction and control of his agent.^ 
When an employee has called to the attention of a 
foreman in charge a dangerous condition and is or- 
dered to work notwithstanding, and injury or death 
results, recovery may be had against the master.® 
Furthermore a master will be liable for injuries re¬ 
sulting from *'cave ins*^ due to conditions which the 


master knew, or which in the exercise of reasonable 
care he should have discovered,® but not where he 
has furnished suitable materials for bracing^ 

d. Blasting 

A master must use ordinary care In regulating the 
time and manner In which his empioyees conduct their 
blasting operations, and must furnish reasonably safe 
appliances for such work. 

A master who fails to use ordinary care in rcgu- 
lating the time and manner in which the empioyees 
shall fire their blasts is liable for injuries sustaincd 
through his negligently allowing them to fire them so 
as to cause injuries to his empioyees.® Likewisc ho 
will be liable for negligence in not furnishing rca- 
sonably safe appliances for such work.® The rule 
does not apply, however, where the cause o£ injury 
is not furnished by the master who is not cluirgcd 
with the duty of providing it,^® where the allcgcd 
defective implements were of a simple character and 
furnished to an expcrienced employee at his request 
and accepted by him without complaint,^^ or where 
the injury resulted from negligence in respeet of a 
duty clearly and unequivocally put by the statute on 
the miner, the workman, or shot firer who was cx- 
ploding the shots.^® A mine owner supplying dyna- 
mite for use in blasting must exercise reasonable 
care commensurate with a known danger to store it 
so as not to cause injury to his empioyees.^® 

Missed hole, Where two or more shifts are en¬ 


as. Ala.—Robinson v. Maryland Coal 
& Coke Co., 72 So. 161, 196 Ala. 
604. 

99. Ala.—Robinson v. Maryland Coal 
& Coke Co., supra. 

1 . Ark.—^Ault V. McGaughey, 292 
S.W. •359, 178 Ark. 322. 

Mo.—Dillard v. Justus, 3 S.W.2d 392, 
222 Mo.App. 362. 

N.H.—Maltais v. City of Concord, 
166 A. 267, 86 N.H. 211. 

N.C.—Darden v. Robert G. Lassiter 
& Co., 152 S.E. 32, 198 N.C. 427. 
Okl.—Ck>ri«is Juris cited la Okla- 
homa City v. Caple, 105 P.2d 209, 
212 , 187 Okl. 600. 

39 C.J. p 373 note 86 . 

Braces 

Excavation contractor owed trench 
digger duty to provide reasonably 
safe braces for adjacent wall.—Dell 
V. J. A. Schaefer Const Co., Mo., 29 
S.W.2d 76. 

Facts keld uot to sliow nsgUgeaoe 
Ky.—Phillips v. Keltner’s Adm'r, 124 
S.W.2d 71, 276 Ky. 254. 

39 C.J. p 373 note 86 [d]. 

TentilatloiL 

In employee*s actlon against elec- 
tric company for injuries sustained 
in explosion in underground trans¬ 


former vault, failure of the com¬ 
pany to furnish fans In the vault 
was not negligence where the only 
purpose fans could have served 
would have been to blow out gas 
from the vault and proof was undis- 
puted that there was no gas in the 
vault or manhole prior to explosion. 
—Heard v. Arkansas Power & Light 
Co„ 147 S,W.2d 362, 201 Ark. 915. 

2 . Okl.—Corpus Juris cited lu Okla- 
homa City v. Caple, 105 P.2d 209, 
212, 187 Okl. 600. 

39 C.J. p 373 note 87. 

3. Idaho.—Maloney v. Winston Bros. 
Co., 111 P. 1080, 18 Idaho 740, 47 
L.R.A..N.S., 634. 

39 C.J. p 3'73 note 88 . 

Yeutilatiou 

Contractor Is negligent in not 
eliminating known danger of gas 
after placing servant at work In tun- 
nel.—Totten v. Smith Bros., Mo.App., 
3 S.W.2d 740. 

4. Mo.—Medley v. Parker-Russel 
Min. & Utg. Co., App., 207 S.W. 
887. 

Wash.—^Hilgar v. Walla Walla, 97 p. 
'498, 50 Wash. 470, 19 D.R.A.,N.S., 
367. 

5. Mich.—Baucino v. Pitzpatrick, 
162 N.W. 9-27, 186 Mich. 1. 

943 


N.T.—Leddy v. Carley, 139 N.T.S. 
227, 78 Misc. 646. 

6 . Cal.—Brown v. Sharp-Trataser 
Contractlng Co., 112 P. 874, 159 
Cal. 89. 

39 C.J. p 373 note 91. 

7. Mo.—King v. Terry, App., 14 S. 
W.2d 960. 

8 . 111 .—Houghland v. Avery Coal & 
Mining Co., 93 N.B, 40, 246 HI. 609, 

80 C.J. p 374 note 92. 

9. Conn.—Schnelder v. Raymond, 
186 A. 874, 106 Conn. 72. 

Mo.—Shey v. Central Coal & Coke 
Co., 21 S.W.2d 772, 323 Mo. 1058. 

39 C.J. p 374 noto 03. 

10 . U.S.—Lehlgh & Wllkes-Barre 
Coal Co. V. Sawickas, N.T., 247 IT. 
432, 169 aC.A. 486. 

39. C.J. p 374 note 94. 

11. Mo.—Mann v. Phcenlx Brlck & 
Oonstruction Co., 182 S.W. 19, 161 
Mo.App. 686 . 

12. IU.—Streeb v. St. Louls & 0’Fal- 
lon Coal Co., 165 111. App. 304. 

13. lowa.—Brown v. West Riverside 
Coal Co., 120 N.W. 732, 143 lowa 
662, 28 L.R.A.,N.S., 1260. 

39 C.J. p 374 note 97. 
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gaged in a work reqiiiring blasting, and a hole, of 
several fired by one shift, fails to explode, leaving 
a missed hole charged with an explosive, the danger 
arising therefrom to the members of another shift 
is one which it is the duty of the master to make 
known to the servants, and for failure to do so he 
wili be liable for injuries resulting therefrom,but 
he will not be liable where the injured employee was 
engaged in the duty of looking for such unexploded 
blasts and carrying the explosive to a place of safe- 
ty,i5 or where it does not appear that the explosive 
was put-there by an employee of the operator and 
where it might have been left by a stranger.^® It 
has also been held that the rule that the master must 
furnish the servant a reasonably safe place to work 
is subject to the qualification that regard must be 
had to the dangerous character of mining, where the 
use of dynamite, being necessarily dangerous, de- 
pends somewhat on the care taken by the servant, 
and this is particularly true where the injured em¬ 
ployee was, at the time of the accident, engaged in 
drilling out an unexploded blast.^^ 


I 223. - Electrical Apparatus and Strue- 

tures 

Where a master employs electriclty In his business, 
he must exercise every reasonable precaution to protect 
his servants from injury. 

Where a master employs electricity in his busi¬ 
ness, he must exercise every reasonable precaution 
known to those possessed of the knowledge requi¬ 
site for the safe treatment of electricity to protect 
his servants from injury,and must see to it that 
his poles and other places for work are in a rea¬ 
sonably safe condition.20 As in other cases, how- 
ever, the master is not required to adopt a new de- 
vice merely because it is new, where its practical 
utility has not been demonstrated.^i 

§ 224. - Shipping 

The rules as to furnishlng safe tools and appll- 
ances and a safe place to vyork apply to shipowners 
and others employing labor on or about vessels. 

Shipowners and others employing labor on or 
about vessels are bound to the same rule of care with 
respect to furnishing their servants with reasonably 


14. Minn,—Stahl v. Buluth, 74 N. 

W. 143, 71 Minn. 341. 

39 C.J. p 374 note 98. 

16. 111.—Hobbs V. Fairview Fluor 
Spar & Lread Co., 212 Ill.App. 190. 

16. lowa.—Lanza v. Le Grand Quar- 
ry Co., 88 N.W. 805, 115 lowa 299. 

17. Mo.—Livengood v. Joplin-Galena 
Cons. Lead & ZinO Co., 77 S.W. 
1077, 179 Mo. 229. 

39 C.J. p 37'6 note 2. 

18. U.S. —Davis v. Trade Dollar 
Cons. Min. Co., Idaho, 117 F. 122, 
64 C.O.A. 636. 

39 C.J. p 375 note 3. 

19. Mass;—Lamberti v. Neal, 148 N. 
463, 253 Mass. 99. 

Tenn.—Memphis Power & Light Co. 

V. Telghman, 11 Tenn.App. 395. 

39 C.J. p 376 note.4. 

, Care reguired in maintenance of elec- 
tric appliances in gener- 

al see Electricity, §§ 39-49._ 

Ctrosg uegllgeace 

Owner"bf edal mine afid foremen 
>were* gui-lty of gross ne|:ligence iii 
permitting high voltage electric 
wires to dangle from roof of alr 
course, the, traok in which was used 
to sppt empty and loaded cars, with 
respect to liability for death of 
miner who was electrocuted while 
switching' loaded car onto air course 
track pursuaiit to order of foreman. 
TT-West Kentuck:y Coal Co. v. Hazers 
129, ‘g.W;2d 1000,, 27,9 Ky. 6. 
^ersonal diaty of employer 

Employer was not disch^rged of 


personal duty to use reasonable care 
to see that coal conveyor and mo¬ 
tor were so erected and maintalned 
that they would not carry fatal elec¬ 
trical current, because he had no 
knowledge that safety ground wire 
would be additional protection.— 
Lamberti v. Neal, 148 N.E. 463, 253 
Mass. 99. 

Paots held not to show negligenoe 
U.S.—Kreger v. Baltimore & O. R. 

Co., C.C.A.Pa., 25 P.2d 728. 

N.H.—Fortier v. 'Concord Electric 
Co.. 33 A.2d 801, 92 N.H. 492. 

39 -aj. p 3'76 not 0'4 Cj]. 

20 . Fla.—Tampa Electric Co. v. 
Hardy, 190 So. 478, 189 Fla. 142 
—Winter Park Telephone Co. v. 
Strong, 179 So. 289, 130 Fla. 7i&5, 
reheariijg denied 182 So, 927. 

Ky.—Pacific Coal Mining Co. v. 

Horn, 277 S.W. Bll, 211 Ky. 444. 
Miss.—Masonite Corporation v. Loch- 
ridge, 140 So. 223, 163 Miss, 364, 
suggestion of error overruled 141 
So. 768, 163 Miss. 364. 

Mo.—Rose V. Missourl Dist. Tele- 
graph Co., 43 S.W.2d 562, 328 Mo. 

■ 1009, 81 A.L.R. 400—Horn v. Kan- 

feas City Power & Light Co., 274 
S.W. '673. 

39 C.J. p 376 note 6 . 

Hazardous work 

( 1 ) tJnder a ‘statute classifying 
ali work in construciion, alteratlon, 
or repair o;f pole linas for telegraph, 
telephone, or other purpqses as haz- 
ardous, work oh a steei frame sup- 
porting electric transmission Une is 
work in-.construction of “pole lines" 
within the statute.—^Inspiration Con- 
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sol. Copper Co. r. Bryan, 25-2 P. 
1012, 31 Ariz. 302. 

(2> Injuries suffered by lineman' 
while trlmming trees for proposed 
electrical transmission line, which 
work was as hazardous as climblng 
poles and which was part of the 
work of construction, were due to a* 
condition or conditions of employ- 
ment.—Salt River Valley Water Us- 
ers’ Ass'n v. Wheeler, 236 P. 1’108, 
28 Ariz. 350. 

I^chinery and appliances 

( 1 ) If employer sets employees to 
work on or near a machine, with 
the concealed danger of its becom- 
ing charged with current of elec¬ 
tricity which, in exercise of reason¬ 
able care, he ought to have made 
safe, even if / machine is perfect in 
mechanism, but If unsuitable and 
unsafe, and employer in exercise of 
reasonable care ought to have known 
it, it is no defense to show that same 
klnd of machines are commonly used 
in work similar to-his.—Lamberti v. 
Neal, 14'g N.B. 463, 263 Mass, $9, 

( 2 ) Employer could not disclaim 
liability for empIoyee's death caused 
by explosion of electrical apparatus 
used to pump gasoline on ground 
that employer could not foresee 
presence of explosive vapqr in pump 
which caused explosion where evi- ’ 
dence established necessity df prim- 
‘ing ‘pump by flowing gasoline into 
pipe, which employee did.—^Neiss, y. 
Burwen, 191 N.E.' 664, 287 Mass. 82. 

21. Minn.—Lorimer v. St. Paul City 

R. Co., 51' N.W. 125, 48 Minn. 391. 
39 C.J. p 376 note S. 
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safe appliances and places for work as other masters 
and will be beld Hable for injuries caused by negli- 
gence in this respect.22 This d^ty extends to means 
of ingress and egress.23 The master is not Hable for 
an injury arising from negligence in a mere detail 
of the work temporary in its characteres or for in¬ 
juries resulting from a danger arising in the prog- 
ress of the work;^^ nor is he Hable where he has 
furnished suitable materials and appliances, which 
are either not used or improperly used,e7 where the 
accident could not be reasonably anticipated,28 or 
where the servants themselves furnish an appliance 
not required of the master ;e9 and, ‘where the use of 
certain appliances is neither customary ngr practica- 
ble, negligence cannot be predicated on a failure to 
furnish them.^o 

§ 225. Railroads 

The application of the rules governing appliances 


or places furnished by, or in the control of, third 
persons to the operation of railroads is discussed 
supra § 212. 

Examine Pocket Parts for later cases. 

I 226. - Degree of Care Required 

a. In general 

b. Rule as affected by statute 
a. In General 

A railroad company Is required to exercise such 
reasonable care for the safety of Its servants as the 
nature of, and the dangers incident to, Its business re¬ 
quire. 

A railroad company is not an insurcr of the safe¬ 
ty of its employees,3i and, in the absence of a stat¬ 
ute to the contrary, is required to exercise only such 
reasonable care for the safety of its servants as the 
nature of, and the dangers incident to, its business 
require,and is not Hable in the abscnce of negli- 


22. U.S.—Piileo v. H. E. Moss Co., 
D.C.N.T., 6'6 P.Supp. 78. 

N.T.—Albano v. Mediterranean 
Stevedoring Oo., 207 N.T.S. 12, 211 
App.Biv. 121. 

Wash.—.Gessner v, Ramwell, 248 P. 
61, 140 Wash. 78 —Reynolds v. In¬ 
ternational Stevedoring Co., 245 
P. 1, 188 Wash. 690—Jackson v. 
Mitsui & Co., 232 P. 317, 132 Wash. 

• 895, affirmed on rehearing 236 P. 

806, 135 Wash. 695. 

39 C.J. p 377 note 8. 

Rule ip. admiraity and common law 
is same with reference to furhishing 
safe place to work and assumption 
of risk.—MePherson V. Twin Harbor 
Stevedoring & Tug Co., 2i4'5 P. 747, 
139 Wash. 61. 

Contractor ,for loading ship, in ex¬ 
ercise of careto prpyide longshore- 
man safe appUances, may rply some- 
what on shipowner's duty as to ap- 
plianoes.—Luckenbach S. S.. Co. v. 
Buzynski, C.C.A.Tex., 19 F,2d 871, 
reversed on other grounds 48 ,S.Ct. 
440, 277 U.S. 226, 72 L.Ed.‘ 860, con- 
formpd to, C.C.A., Luckenbach S. S. 
Co. V. Buzynski, 31 P.2d 1015, cer¬ 
tiorari denied Buzynski v. Lucken¬ 
bach S. S. Co., 49 S.Ct. 4'8,3, 2*79 U. 
S. 867, 73 L.Ed. 1004. 

parttcular causes of Injury 

^(1) Defective' winches,—Reynolds 
V. International Stevedoring Co., 245 
P. 1, 138 Wash. 690. . , 

(2) Hatch cover on the deck of a 
vessel which* forms part of the gang- 
way pver which employees were re- 
Quired to move cargo.—La Compag- 
nie Generale Transatlantique v. Ma- 
guire, N.T., 168 P. 34, 98 C.C.A. 885, 
certiorari denied 27 , S.Ct. 697, 214 
U,S.;516, 5,3;,L.Ed. 1064. 

(3) Lights.—^Grimndins' v. * Booth, ] 
66 C. J.S.-60 


88 N.E. 449, 202 Mass. 17, 132 Am.S. 
R. 468. 

(4) Platform used in operating 
valves of ferry boat.—Christansen 
V. Puget Sound Nav, Co., '2i44 P. 569, 
138 Wash. 239. 

(5) Other causes see 39 CJ. p 377 
note 8 [a]. 

Faots held not to sliow negligence 
N.T.—Bentsen v. 0'Boyle, 159 N.E. 
906, 247 N.T. 187—Brick v. Long 
Island R. Co., 157 N.E. 93, 245 
. N.T. 222. 

39 C.J. p 377 note 8 [g]. 

23. U.S.—Standard 011 Co. (N. J.) v. 
Robblns Dry Dock & Repair Co., D. 
C.N.T., 25 P.2d 339, affirmed, C.C. 
A., Standard Oil Co. v. Robins Dry 
Dock & Repair Co., 32 P.2d 182. 

N.T.—Brancoleone v. Northern 
Stevedoring Co., 231 N.T.S. .489, 234 
App.Div. 662. 

24. U.S.—Todahl v. Sudden & Chris- 
tenson, C.C.A.Cal., 6 F.2d 462. 

Cal.—^Kenhedy v. Chase, 62 P. 38, 

‘ 119 Cal. '63'7, 63 Am.S.R. Ii53. 

39 C.J. p 377 note '8 [h]. 

25. U.S.—Wood V. Davls, C.C.A. 
Fla., 290 F. 1. 

Mlch.—Lapier v. • Beaubien Ice & 
Coal .Co., 127 N.W. 692, .162' Mich. 
633, 35 L.R.A.,N.S., 199. 

Tex.—Direct Nav. < Co. v. Anderson, 

‘ 69 S.W. 174, 29 Tex.Civ.A^pp, 65. 

26. Miss.—International Shipbuild- 
ing Co. V. Carter, 83 So. 418, 1-21 
Miss. 103. 

39 C.J. p 377 note/10. 

27. R,I.-r-Prancis v. Providence, F. 
ll. &. N. Steamboat Co., 86 A. 902, 

39 C.J. p 377 note 11. ^ 

28. U.S.—Luckenbach S. S. Co. v. 
Buzynski* p.C.A.Tex., 19. P.2d 871, 
reversed on other grounds 48 S. 
Ct. .44P', 277 U.S.-22'6,,'72 l^.Ed. 860^, 
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conformed to, C.C.A., Luckenbach 
S. S. Co. V. Buzynski, 31 E\2d 1016. 
certiorari denied Buzynski v. Luck¬ 
enbach S. S. Co., 49 S.Ct. 483, 270. 

U. S. 867, 73 L.Ed. 1004. 

39 C.J. p 378 note 12, 

29. U.S.—Jeffries v. De Hart, D.O. 
Pa., 96 F. 494, affirmed 102 F.2d 
765, 42 C.C.A. 616. 

30. U.S.—Red River Line v. Smlth, 
La., 99 F. 620, 39 O.O.A. 620. 

31. U.S.—Chicago & N. W. Ry. Co. 

V. Payne, C.C.A.Neb., 8 F.2d 332-- 
Penfisylvania R. Co. v. Ilammond, 
C.O.A.N.T., 7 P.2d 1010, 

Ark.—Oldenbaugh v. St, Louis 
Southwostern Ry. Co,, 120 S.'W.2d 
. 713, 196 Ark. 1086—Caddo Rivor 
Lumber Co. v. Henderson, 109 S. 

W. 2d 426, 194 Ark. 724. 

Miss.—Mobilo O, R, Co. V. Ciay, 

125 So. 819* 166 Miss. 463, certio¬ 
rari denied Clay v. Mobilo & O, R. 
Co., 51 S.Ct. .24, 282 U.S. 844, 7$ 
L.Ed. 749. 

Mo.—Bird V. St. Loula-San Franols- 
CQ R. Co., 7'8 S.W.2d 389, 336 Mo. 
316. 

N.T.—De GrafC v. New Tork Con¬ 
trai ^ H. R. R. Co„ 76 N.T. 125. 
N.C,—Murray v, Atlantic Coaat Line 
R. Co., 11 S.E.2d 326, 218 N.C. 392 
—Jonos V. Atlantic Coast Lino R. 
Co.,, 139 S.E. 242, 194 N.C. 227. 
Tex.-^Texas & N. O. R. Co. v. Sar- 
ver, Civ.App., 113 S.W.2d 317, or- 
' ror refused—Dell v. Lancaster, 
Civ.App., 285 S.W. 686. 

39 C.J. p 260 note 37, p 378 note 
16. 

Railroad as not insuter of safety of 
emtJloyees under Pedoral Employ- 
ers' Liabillty Act seo supra § 173 
c (1). 

32. U.S.—yirginiah Ry. Co. v. Sta- 
tom C.O.A.W.Va.^ 84 F.2d 133— 
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gence.35 Fault or negligence may not be inferred 
from the mere existence of danger.S^ 

It has been held that a railroad company must fur- 
nish its employees a reasonably^S safe place to 
Work, 36 and that this does not mean the absolute 
elimination of ali dangers, but the elimination of 


those dangers which can be removed by the exer- 
cise of reasonable care on the part of the compa- 
ny.37 Other holdings are that a railroad company 
is required to exercise ordinary or reasonable care 
to provide a reasonablySS safe place for its em¬ 
ployees to Work,33 and to exercise due or ordinary 
care to maintain that place in a reasonably^® safe 


Wlieelock v. Freiwald, C.€.A.Mo., 
66 F.2d 694—Chicago & N. W. Ry. 
€o. V. Payne, C.C.A.Neb., 8 F.2d 
1332—pennsylvania B. Co. v. Ham- 
mond, C.C.A.N.Y., 7 F.2d 1010. 
Miss.—Mobile & O. R. €o. v. Clay, 
125 So. 819, :1'56 Miss. 463, cer¬ 
tiorari deni^d Clay v. Mobile & O. 
R. Co., '51 S.Ct 2i4, 282 U.S. 844, 
75 L.Ed. 749. 

K.Y.—De Grafe v. New York Cent. & 
H. R. R. Co., 76 N.Y. 126. 

Ohio.—Detroit & T. Shore Line R. 

Co. V. Seigel, App., 153 N.E. 870. 
Vt.—Bailey v, Central Vermont Ry., 
28 A.2d 639, 113 Vt. 8 , reversed on 
other grounds 63 S.Ct. 1062, 319 

U.S. 350, 87 L.Ed. 1444, conformed 
to 36 A..2d 365, 113 Vt. 433. 

89 C.J. p 3'78 note 17. 

Safe transportatloxL 
Where car repairer employed by 
railroad company was being convey- 
ed to scene of wreck, company owed 
him duty of exercising ordinary 
care to furnish reasonably safe 
transportation to and from euch 
place, as well as safe means of in- 
gress to, and egress from car in 
which he was conveyed.—Cannell v. 
Missourl Pac. R. Co., Mo.App., 277 
e.W. 583. 

Traln operatlons in termlnal 

Running of trains upon network of 
tracks in and about a union station 
Is complex business, dangerous to 
employees if not properly conducted, 
and therefore it is incumbent on ter- 
m‘inal Corporation to adopt ali rea¬ 
sonable measures to avoid subject- 
ing its employees to unnecessary 
dangers.—Terminal R. Ass’n of St. 
Louis V. Farris, C.C.A.Mo., 69 F.2d 
779. 

Climatlc condltlons; snow and Ice 

( 1 ) The general rule is that a 
railroad company is not liable to its 
employees for injuries resulting 
from climatic conditions, such as 
snow and ice. 

U.S.—^McGivern v. Northern Pac. Ry. 

Co., C.C.A.Minn., 132 P.2d 213. 
'Tex.—Wichita Falis & S. R. Co. v. 

Burton, Civ.App., 35 S.W.2d 476. 

89 C.J, p 378 note .17 [g], p 392 note 
79. 

( 2 ) Since railroad companies have 
tio control over the vagaries of the 
weather or climatic conditions, it is 
a general rule of wide acceptance 
that they are not liable for in;|uries 
resulting to employees from the 
mere existence of ice or snow, dis- 
connected from other circumstances. 


—Raudenbush v. Baltimore & O. R. 
Co., C.C.A.Pa., 160 F.2d 363. 

3S. La.—Miller v. Missouri Pac. R. 

Co., 121 So. 241, 9. La.App. 477. 

39 C.J. p 379 note 18. 

Pacts held. not to Show negllgence 
Md.—i-Maryland Electric Rys. Co. v. 

Lapp, 120 A. 2-50, 14.2 Md. 163. 
N.C.—Owens v. 'Southern Ry. Co., 
146 S.E. '560, 196 N.C. 307. 

39 C.J. p 3'79 note 18 [b]. 

34. U.S.—Toledo, St. L. & W. R. Co. 

V. Allen. 48 S.Ct. 216. 276 U.S. 
165, 72 L.Ed. '513, conformed to Al¬ 
len V. Toledo, St. Louis & Western 
Ry. Co., Mo., 12 S.W.2d 1.116. 
'The operation of a railroad is 

necessarily attended by some danger 
and it is impossible to eliminate ali 
of that danger."—'Crosswhite v. 
'Southern Ry. Co., 23 S.E.2d 777, 781, 
181 Va. 40. 

Inexperlenced servant 
The fact that the work of a rail¬ 
road employee is inherently danger¬ 
ous does not of itself render the 
railroad company liable for injuries 
to an Inexperienced servant, in the 
absence of any showing of negli- 
gence on the part of the company. 
—'Chesapeake & O. Ry. Co. v. Walk- 
er, 167 S.W. 128, 159 Ky. 237. 

35. U.S.—Raudenbush v. Baltimore 
& O. R. Co., C.C.A.Pa., 160 F.2d 
363. 

Ark.—Odenbaugh v. St. Louis South- 
western Ry. Co., 120 S.W.2d 71'3, 
196 Ark. 1036. 

Mo.—Bird v. St. Louis-San Francisco 
Ry. Co., 78 S.W.2d 389, 33'6 Mo. 
316. 

Duty of master to provide safe place 
to, work generally see supra §§ 
201, 219. 

36. U.S.—Norfolk & W. Ry. Co. v. 
Hali, C.C.A.W.Va., ,49 F.2d 692. 

Tex.—San Antonio & A. P. Ry. Co. 
V. Mason, Civ.App., 289 S.W. 1027. 

37. U.S.—Raudenbush v. Baltimore 
& O. R. Co., C.C.A.Pa., 160 P,2d 
363.^ 

38. U.S.—^Virginian Ry. Co. v. Sta- 
ton, C.C.A.W.Va., 84 P.2d 133. 

Ark.—^^Caddo River Lumber Co. v. 
Henderson, 109 S.W.2d 425, 194 
Ark. 724. 

Mass.—Lynch v. New York, N. H;. & 
H. R. R., '200 N.E. -877, 29.4 Mass. 
162—Shipp V. Boston & M. R. R., 
18'6 N.E. 653, 283 Mass. 266. 

Miss.—Mobile & O. R. Co. v. Clay, 
125 So. 819, 156 Miss. 463, certio¬ 
rari denled Clay v. Mobile & O. B. 
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Co., '51 'S.Ct. 24, ;282 U.S. 844, 76 
L.Ed. 749. 

Mo.—Cooper v. Atchison, T. & S. F. 
R. Co., 148 S.W.2d 773, 347 Mo. 
'555, certiorari denie’d Atchison, T. 
& S. F. R. Co. V. Cooper, 61 S.Ct. 
1116—Bird v. St. Louis-San Pran- 
cisco Ry. Co., 78 S.W.'2d 38'9, 83'6 
Mo. 316—Cahnell v. Missouri Pac. 
R. Co., App., 277 'S.W. «SS. 

Ballew, 6.1 P.2d 181, 177 Okl. 600. 
Okl.—^Kansas, O. & G. Ry. Co. v. 
Duty at common law 
U.S.—Lowden v. Hanson, C.C.A. 

Minn., 134 P.2d 348. 

Me.—Loring v. Maine Central R. Co., 

152 A. 5.2'7, 129 Me. 369. 

Va.—Southern Ry. Co. v. Wilmouth, 

153 S.E. 874, 154 Va. 682, certio¬ 
rari denled Wilmouth v. Southern 
Ry. Corporation, 61 S.Ct. 81, 282 

U. S. 878, 76 L.Ed. 775. 

W.Va.—Hammack v. Hope Natural 
Gas Co., 140 S.E. 1, 104 W.Va. 8i44. 
‘‘Ordinary care,” in this connec- 
tion, means that degree of care 
which a man of ordinary prudence 
would exercise or use under like 
circumstances having regard for his 
own safety if he were provlding for 
himself a place to work.—Murray v. 
Atlantic Coast Line R. Co., 11 S.E.2d 
326, 218 N.C. 392. 

AccTunulatlon of snow and ice 
Railroad, in providlng employees 
in switchyard a reasonably safe 
place to work, is required to exer¬ 
cise a reason degree of care to pre- 
vent an accumulation of snow and 
ice in such quantity and location as 
would constitute a menaee to the 
safsty of employees in performance 
of their varlous duties.—Rauden¬ 
bush V. Baltimore & O. R. Co., C.C. 
A.Pa., 160 P.2d 363. 

38. U.S.^hicago & N. W. Ry. Co. 

V. Payne, C.C.A.Neb., 8 F.2d 332. 
Ark.—St. Louis-San Francisco Ry. 

Co. V. Rogers, 290 S.W. 74, 172 Ark. 
608. 

Tex.—Texas & N. O, R. Co. v. Sarver, 
Civ.App., 113 S.W.2d 317, error 
refused. 

Dnty at cominon law 
111.—Adamaitis v. Gardner, 63 N. 
B.2d 136, 326 Ill.App. '694. 

40, Mo.—^Wickham v. St. Louis-San 
Francisco Ry. Co., 31 S.W.2d 1007. 
Inspection and repalr see Infra §§ 
235-243. 

Continulng duty 

U.S.—Lowden v. HanSon, C.C.A. 
Minn., 134 F.2d 348. 
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condition,^! taking into consideration the nature of t selves of ali new inventions and iraprovements known 
the work.'*'^ On the other hand, no duty rests on a to them, whenever their utility has been thoroughly 
railroad company to provide ahsolutely a safe place tested and demonstrated.®® 

to work,*3 and it is not held to an absolute responsi- j shipper owes its employee the duty of using or- 
bility for the reasonably safe condition of the ^inary care to provide him with a reasonably safe 
place,« and it is not an insurer of the safety of ^hich to perform his work of unloading a 

the place for work.*® car.®^ 

A railroad company has also been held to have 
the duty of using ordinary or reasonable care,*® al- b. Eule as Affected by Statute 
though not the absolute duty*7 or responsibility*® LUbiiity Act, a rail, 

to furnish reasonably safe tools and appliances for road company has the duty to provide, or to exerclse 
the use of its employees and to maintain them in ordinary or reasonable care to provide, reasonably safe 
a reasonably safe condition.^® It has also been held ®'»uipment and places for work. 

that railroad companies are bound to avail them- Under the Fcdcral Employers' Liability Act d, 


ProtectioxL froen nxotorists at grrade 
Crossing 

N.C.—Murray v. Atlantic Coast Line 
R. Co., 11 'S.E.2d 32'6, 218 N.C. 392. 
41. Tex.—Texas & N. O. R. Co. v. 
Sarver, Civ.App., 113 S.W.2d 317, 
error refused. 

' 42. Mo.—^Wickham v. St. Louis-San 
Francisco Ry. Co., 31 S.W.2d 1007. 
i43. Miss.—Mobile & O. R. Co. v. 
Clay, 12'5 So. 819, ;1'S6 Miss. 463, 
certiorari denied Clay v. Mobile & 
O. R. Co., 51 S.Ct, 24, 282 U.S. 844, 
76 L.Ed. 7i49. 

N.C.—Murray v. Atlantic Coast Line 
R. Co., 11 S.B.2d 326, 218 N.C. 
392. 

Tex.—Texas & N. O. R. Co. v. Sarver, 
Civ.App., 113 S.W.2d 317, error 
refused. 

4»4, Mass.—Lynoh v. New York, N. 
H. & H. R. R., 200 N.E. 877, 294 
Mass. 162—^Sbipp v. Boston & M. 
R. R., 186 N.E. '663, 283 Mass. 266. 

45. U.S.—Chicago & N. W. Ry. Co. 
V. Payne, C.C.A.Neb., 8 F..2d 332. 

Ark.—Odenbaugh v. St. Louis South- 
western Ry. Co., 120 S.W.2d 713, 
19.6 Ark. 1036—Caddo River Lum- 
ber Co. v. Henderson, 109 S.W.2d 
425, 194 Ark. 724. 

Va.—Southern Ry. Co. v. Wilmouth, 
153 -S.E. 874, 154 Va. 682, certio- 
’ rari denied Wilmouth v. South¬ 
ern Ry. Corporation, '51 S.Ct. 81, 
282 U.S. 878, T 6 L.Ed. 776. 
However, it has been said that 
“there is no rule better settled than 
this, that it is the duty of railroad 
companies to keep their road and 
Works, and all portions of the track, 
in such repair and so watched and 
tended, as to insure the safety of 
all who may be JawfuUy upon them, 
whether passengers . . . or serv- 
ants, op others. They are bound to 
furnis*h a safe road, and sufficient 
and safe machlnery and cars."— 
Chicago & N. W. R. Co. v. Swett, 45 
111. 197, 203, 92 Am.D, 206~Sprick- 
erhofC v. Baltimor^ & O. R. Co„ '65 
N.E.2d 532, 535, 323 IlI.App. 340. 

46. U.S.—^Lowden v. Hanson, C.C.A. 


I Minn., 134 F.2d 348—^Norwalk & 
I W. Ry. Co. V. Hali, C.C.A.W.Va., 
49 F.2d 692. 

Ark.—Odenbaugh v. St. Louis South- 
western Ry. Co., 120 S.W.2d '713, 
196 Ark. 1030. 

Me.—Loring v. Maine Central R. 

Co., 162 A. 527. 129 Me. 369. 
Mass.—Lynch v. New York, N. H. 
& H. R. R., 200 N.E. 877, 29i4 Mass. 
162—Shipp v. Boston & M. R. R., 
186 N.E. 663, .283 Mass. 266. 

Miss.—Mobile & O. R. Co. v. Clay, 
126 So. 819, 1'5'6 Miss. 463, certio¬ 
rari denied Clay v. Mobile & O. R. 
Co., '61 S.Ct. 24, 2'82 U.S. 844, 75 
L.Ed. 749. 

Mo.—^Allen v. Missouri Rac. Ry. Co., 
294 S.W. 80. 

N.C.—Murray v, Atlantic Coast 
Line R. Co., 11 S.E.2d 326, 218 N. 
C. 392. 

Va.—Southern Ry. Co. v. Wilmouth, 
153 S.E. 874, 164 -Va. '682, certio¬ 
rari denied Wilmouth v. Southern 
Ry. Corporation, 61 S.Ct. 21, 28'2 
U.S. 878, 76 L.Ed. 776. 

Wash.—Friermood v. Oregon-Wash- 
ington R. & Nav. Co., 236 P. 17, 134 
Wash. 178. 

Ccenpauy not iusnrer 
At common law a railroad compa¬ 
ny is not an insurer of the safety 
of tools, eauipment, and appliances. 
—Southern Ry. Co. v. Wilmouth, 158 
S.E. 8'74, 164 Va. 582, certiorari de¬ 
nied Wilmouth V. Southern Ry. Cor¬ 
poration, 6 i 'S.Ct. 81, 282 U.S. 878, 
7i6 L.Ed. 775. 

G^ogSTles 

Railroad was under duty to furnish 
shop machinist with goggles, If fore- 
man's instructions or railroad^s rules 
required use of hammer and chisel 
in tightenlng nut; railroad fulfllled 
duty by keeping them at place where 
such articles were usually kept for 
employees' use.—St. Louis South- 
western Ry. Co. of Texas v. Weath- 
erly, Tex.Civ.App., 2 S.W.2d '55*5. 

Motor car 

A railroad company employing 
,man to travel along its tracks with- 
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in dcsignated dlstrict and koop com«i 
pany’s signs adjacent to trticka 
freshly painted owod duty to sup- 
ply hlm with motor car reasonably 
.suitable and safe for operation In 
usual manner.—Met 55 v. Southexm 
Pac. Co., 124 P.2d 670, 51 Cal.App.2<l 
260. 

Bule reguiring inapectlon 
Where It wa.s shown to be lmprao*i 
ticablo for a brakeman to inapect ap¬ 
pliances at evory stop, defendant 
couid not, by adoptlng such a rule» 
relleve Itself from liability for fall- 
ure to furnish safe appliances.— 
Karns v. Atehison, T. & S. F, Ry. 
Co., 123 P. 758, 87 Kan. 164, L.R.A., 
1916D 1042. 

Inspection and repair seo infra 
235-243. 

47. N.C.—Murray v. Atlantic Coast 
Line R. Co., 11 S.E.2d 32S, 218 N. 
C. 392. 

48. Mass.—I^ynch v. New York, N. 
H. & n. R. R., 200 N.E. 877, 204" 
Mass. 162—Shipp v. Boston & M. 
R. R., 186 N.E. 663, 283 Mass. 266. 

49. U.S.—Lowdcn V. Hanson, C.C.A. 
Minn., 134 F.2d 348. 

Wash.—BYiermood v, Orogon-Wash-, 
ington R. & Nav. Co„ 236 P, 17, 
134 Wash. 178. 

50. N.T.—Smith v. New York A 
•Harlom R. Co., 19 N.Y. UT, 76, 

Am.D. 305. 

39 C.J. p 331 note 60. 

Detector bar 

Railroad was not ahown to bo nog- 
ligent In not equipping interlocking. 
System at railroad intersoctlons with 
a detector bar, where there was no, 
showing that device was In genoral 
use or that plaintlfC woqld not hav«. 
been Injured In any event while op- 
erating derail lever.—Loulsville & 
N. R. Co. V. Berry, 272 'S.W. 6, 208 
Ky. 795. 

31. Ark.—Chicago^ R. I, & P. Ry, 
Co. V. Sampson, 142 S.W.2d 221,' 
200 Ark. 906. .. . 



I 226 


MASTEB AND SERVANT 


66 a^r.s. 


railroad company is required to exercise reasonable 
or ordinary care, for the safety of its employees, in 
view of ali the circumstances,^2 and its duty of care 
becomes even .greater as the risk increascs but it 
is not required to anticipate and guard against ev- 
,ery possible danger which' may befall its em- 
ployees,54 but only such as are likely to occur and 
as, by the exercise of reasonable care, it could fore- 
eee and anticipate.55 However, under a statute im- 


posing an absolute duty on the dorhpatly, ordinary 
care is not sufficient.^^ 

As far as concerns the duty of an employer to 
furnish a safe place in which to work, the interpre- 
tation of the Federal Employers Liability Act is de- 
rived from, and is consistent with, the general com- 
mon law.57 Under the act it has been variously held 
that a railroad company has the duty to provide a 
reasonably®^ safe place for work,^^ and the duty of 


,52, U.'S.—Delaware, L. & W. R. Co. 
V. ICoske, N.J., 49 S.Ct. 202, 279 
■yj.S. 7, 73 L.Ed. '67'8—McGivern v. 
■Northern Pac. Ry. Co., C.C.A.Minn., 
■j.32 F.>2d 213—Pennsylvania R. Co. 
-V. Hammond, C.C.A.N.T., 7 P.2d 

^al.—Haskins v. Southern Pac. Co., 
39 P.2d 806, 3 Cal.App.2d 177. 
tOhio.—^Detroit & T. Shore Line R. Co. 

V. Siegel. App„ 153 IST.E. 870. 
,Care required of master generally 
see supra § 183. 

Matters xiot speolally covered hy 
Safety Appliauoe Act 
Interstate carrier owes to em- 
.ployee only ordinary care in matters 
not specially covered by federal 
,^afety Appliance Act.—Cochran v, 
‘Pittsburg-h & L. E. R. Co., D.C.Ohio, 
:.81 P.2d 769. 

•Bangrerous woxlc or place 

Pacts that work performed is dan- 
jj^erous or is performed in dangerous 
iPlace, and injury results, do not nec- 
jessarily show negligence by rail¬ 
road company.—^Morey v. Maine Cent. 
B. Co., 133 A. 92, 125 Me. 272. 
^bjects on premlses 

Duty of employer, under Federal 
'Employers' Liability Act, to em- 
■ployee in respect of objects on the 
premises where the employee works 
‘is the same as the duty owed by 
iandowner to persons employed or 
invited thereon, or the duty of a 
propriator to invited guests.—Wall- 
pr V. Northern 1 Pac. Terminal Co, of 
Or., 166 P.2d 488, 1'78 Or. 274, cer¬ 
tiorari dfenied 67 S.Ct. 46, 329 U.S. 
74.2, 91 L.Ed. 640. 

p3. XJ.S.—Union Pac. R. Co. v. De 
Vaney, C.C.A.CaL, 162 F.2d 24. , 
jMinn.—Bimberg v. Northern Pac. Ry. 
Co., 14 N.W.2d 410, 217 Minn. 187, 
followed in li4 N.W.2d 419. 21? i 
Minn. 187, certiorari denied 66 
S.Ct. 87, 323 U.S. 762. 89 L.Ed. 
602. 

Me.—Loring v. Maine Cent. R. 
Co.. 152 A. 527, 129 Me. 369. * 

^5. Me.—Loring v. Maine Ceht, R. 
Co., supra. 

^ 8 . Ga.—Seaboard Air Line Ry. Co. 
V. D’Avignon; 153 S.E. 9'6, 41 Ga. 
App. 263, certiorari denied '51 S.Ct. i 
/3‘51, 283 U.S. '827, 75 L.Ed. 1441. 

89 C.J..p 380 note 23. 

Ji7. U.S,—McGiyern v, Northern] 


Pac. Ry. Co., C.C.A.Minn., 132 F. 
2d 213. 

111.—Adamaitis v. Gardner, 63 N.E.2d 
135, 326 IlLApp. 594. 

Or.—^Waller v. Northern Pac. Tetmi- 
nal Co. of Or., 166 P.2d 488, 178 
Or. 274, certiorari denied '67 S.Ct. 
45, 329 U.S. 742, 91 L.Ed. 640. 

58. U.S.—Union Pac. Co. v. De Van¬ 
ey, C.C.A.Cal., 162 F.2d 24—-Rau- 
denbush v. Baltimore & O. R. Co., 
C.C.A.Pa., 160 F.2d 363. ' 

Ky.—Louisville <& N. R. Co. v. Mc- 
Coy, 110 S.W.2d 433, 270 Ky. 603. 
Mo.—Francis v. Terminal R. Ass’n 
of St. Louis, 193 S.W.2d 909, 354 
Mo. 1232. 

Absolute duty 

Okl.—Carter v. Chicago, R. I. <Sb P. 

Ry. Co., 65 P.2d 469, 179 Okl. 292. 
Continuous or contiuulng duty 
111.—Porter v. Terminal R. Ass'n of 
St. Louis, 65 N.E.2d 31, 327 111. 
App. '6415—^Warner v. Illinois Cent. 
R. Co., 33 N.E.2d 121, 309 Ill.App. 
292, reversed on other grounds 42 
N.B..2d 82, 379 111. 5’59. 

Mo.—Bird v. St. Louis-San Francisco 
Ry. Co., 78 S.W.2d 389, 336 Mo. 
316. 

Affirmative duty 

111.—Porter v. Terminal R. Ass’n of 
St. Louis, 66 N,E.2d 31, 327 111. 

■ App. 6i4'5. 

Noudelegable duty 

111.—Porter v. Terminal R. Ass’n of 
St. Louis, supra. 

Wash.—Bles^ing v. Camas Prairie R, 
Co., 100 P.2d 416, 3 Wash.2d 2'66. 
Flaoe where employee required to 
work 

(1) Railroad’s duty to protect em- 
ployees is limited to place of work. 
U:S,—Philadelphia & R. Ry.-Co. v. 

Thirouln, 9 F.2d 856, followed in 
Szczepanski v. Pennsylvania R. Co., 
C.C.A.N.J., 36 F.2d 1022. 

Neb.—Eliis V. Union Pac. R. Co., 1? 
N.W.2d 641,. 146 Neb. 397, opinion 
adhered to 22 N.W.2d 305. 

(2) Railroad owes no duty to pro¬ 
tect employee in place where he is 
not required to be.—Philadelphia & 
R. Ry. Co. V. Bartsch, C.C.A.N.J., 9 
P.2d 858—Philadelphia & R. Ry. Co. 
V. Allen,, C.C.A.N.L, 9 F.2d 854. 

Daugers to be removed 

This rule does not mean that the 
copapany must remove ali possible 

948 


.danger, but all such danger as it 
can remove or guard against by the 
exercise of reasonable care.—Pauly 
V. McCarthy, 166 P.2d 601, 109 Utah 
398, reversed on other grounds 67 
S.Ct. 962, 330 U.S. 802, 91 L.Ed. 1261. 
Frovisiou aud supervlsiou of tracks 
aud cars 

Under the statute a railroad com¬ 
pany must provide such tracks and 
cars and such supervision and regu- 
lation of their use as will afford its 
; employees a reasonably safe place 
in which to work.—Sanderson v. 
Boston & M. R. R. Co., 101 A. 40. 
91 Vt. 4.19, 

58. U.S,—Schllling v. Delaware & H. 
R. Corporation, C.C.A.N.Y., 114 P. 
2d 69—Northwestern Pac. R. Co. 
V. Fiedler, C.€.A.Cal., 62 F.2d 400. 
Ariz.—^Apache Ry. Co. v. Shumway, 
1'68 P.2d 142, 62 Ariz. 3'59, 169 A. 
L.R. 85-7. 

La.—Borde v. New Orleans & G. N. 

R. Co., App., 140 So. 810. 

Mo.—Joice V. Missourl-Kansas-Texas 

R. Co., 189 S.W..2d S 68 , 3’54 Mo. 
439, 161 A.L.R. 383—Bird v. St. 
Louis-San Francisco Ry. Co., 78 

S. W.2d 389, 336 Mo. 31'6. 

Statiou platform 

(1) 'Station platform was part of 
“equipment" or “works” used for 
railway purposes, wlthin act, which 
makes Interstate carrier liable to 
employees for injuries resulting from 
defect in equipment or works. 

U.S.—Missouri Pac. R. Co. v. Aeby, 

Mo., 48 S.Ct. 177, 275 U.S. 426, 72 
L.Ed. 351, mandate conformed to 
Aeby V. Missouri Pac. R. Co., Mo.,, 
6 S.W.2d 1115. 

Neb.—-Sullivan v. Chicago & N. W. 
Ry. Co., 258 N.Vf. 38, 128 Neb. 92, 
.certiorari denied 56 S.Ct. '831, 295 

U. S. 749, 79 L.Ed. 169-4—Lindley 

V. Wabash Ry. Co., 231 N.W. 812, 
120 Neb. 196, modifled oh other 
grounds 233 N.W. 450, 120 Neb. 
195, certiorari denied Wabash R. 
Co. V. Lindley, 61 S.Ct. 655, 283 

U. S. 863, T 6 L.Ed. 1468. 

Okl.—Atchison, T. & S. P. Hy. Co. 

V. Ford, 48 P.2d 469, 171 Okl. 516. 

(2) Railroad employer is not, un¬ 
der the act, required to have , any 
particular type or kind of platform 
at stations for employees' benefit. 
U.S.—Missouri Pac. R. Co. v. Aeby, 

Mo., 48 S.Ct. 177, 276 U.S. 42S, 72 
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exercising ordinary or reasdrialDle caf<5 in maintain- 
ing that place in a reasonably®® safe condition;®! 
that th,e company is not obliged tO' furnish an ab- 
sclutely safe,®2 or the most convenient,place for 
work, or to keep tlie premises absolutcly safe;64 


that it does not have the ii^bSdlute diity ic5 filfllish 
its employees a safc and place to work, <15 

but only a duty to use reasonable care according to 
the circumstances,56 or to use due, ordinary, or rea¬ 
sonable care or prudence to provide a rcasouably®'^ 

dcnied 64 S.Ct. 486, 321 U.S. 763, 


L.Bd. 3'51, mandate conformed to 
Aeby v. Missouri Pac. H. Co., Mo., 
6 S.W.2d Illo. 

Okl.—Atchison. T. & S. F. Ry. Co. 

V. Ford, 43 P.2d 459, 171 Okl. 516. 
-Sazard ot particulax employee 
Questlon of rallroad’s negligence 
in failing lo furnish member of 
hridge-painting crew a safe place to 
work would be considered in light 
cf duty railtoad owed lo him in the 
work he was personally assignod to 
do, and not in light of more haz- 
ardous work which other members 
•of crew were required to do.—Mor- 
ton V. Alton R. Co., Mo.App., 118 S. 
W.2d '69. 

inhalation of gas in pit under track 
Aetion against railroad by hostler 
for damage to his health allegedly 
'caused by inhalation of carbon mo- 
tioxide gas from smoldering cind^rs 
while in pit under track working on 
locomotive came under the Federal 
■Employers* Liability Act.—Louisville 
^ N. R. Cq. V. MeCoy, 110 S.W.2d 
433, 270 iCy. 603. 

'<<£nginoering necesslty” 

(1) The doctrine of "englneering 
«ecessity,” that carriers have much 
freedom In providing facilitios and 
'places for the use of thelr employees, 
And that where they are established 
in accordance with reasonable and 
■sclentific Judgment, they are not 
■subject to review by a Jury, relates 
■only to a condition of fa<;t and not 
to a rule of law, and neilher stat¬ 
ute nor common law forbids a crier 
of fact to try a question of negii- 
gence involved between master and 
flervant, merely because there may 
fee involved a matter of engineer- 
•Ing; before a matter may be con- 
isidered an engineering problem, be- 
yond the reach of court and jury, it 
must appear that there existed a ne- 
oessity therefor and that ;the things 
•done could not reasonably have been 
■done otherwise.—Southern Pac. Co. 
V. Huyck, 128 P. 2 d 849, 61 Nev. 385. 

( 2 ) Matters of engineering as to 
obstructions or erections on, over 
■or ne^-r tracks see infra § 230. 

■60. u.fi.—Griswold v. Gardner, C.C. 
A.Ill., 165 F.3d 338, certiorari de- 
nied Gardner v. Griswold, 67 S.Ct. 
74, 829 U.S. 725, 91 L.Ed. 628. 
^ximary duty 

Ind.—Chesapeake & O. Ry. Co. v. 
Russo, 163 N.E. 283, 9 l Ind.App. 
648. certiorari denied 61 S.Ct. 25, 
282 U.S. 846, 75 L.Ed. 760. 
Coutlnutug duty 

, U.S.—Lowden v. Hanson, C.C,A. 

Minn., 134 F.2d S(4i. 


Mo.—Tash V. St. Louis-San Fran- 
cisco Ry. Co., 76 S.W,2d 690, 33'5 
Mo. 1148. 

Wash.—Blessing v. Camas Pralrle R. 

Co., 100 P.2d 416, 3 Wash.2d 26C. 
Nondelegable duty 

Mo.—Tash V. St. Louis-San Fran- 
cisco Ry. Co., 76 S.W.2d -690, 335 
Mo. 1148. 

61. Ariz.—Apache Ry. Co. v. Shum- 
way, 1-58 P.2d 142, 62 Ariz. 350, 
159 A.L.R. 867. 

Wash.—Blessing v. Camas Prairie R 
Co., 100 P.2d 416, 3 Wash.2d 266. 
Inspection and repair see infra §j? 
235-243. 

Station platfoznn 

(1) A railroad company is not ro- 
quired to maintain a station platform 
in the safest and best possible con¬ 
dition. 

U. S.—Missouri Pac. R. Oo. v. Aeby, 
Mo., 48 S.Ct. 177, 275 U.S. 426, 72 
L.Ed, 361, mandate conformed to 
Aeby V. Missouri I’ac. R. <" 0 ., 6 
S.W. 2 d 1115. 

Okl.—Atchison, T. & S. F. Ry. Co. v. 
Ford, 43 P.2d 469. 171 Okl. 6 l 6 . 

( 2 ) Railroad company's failurn to 
remove snow and ice from station 
platform held not to violate any dut,y 
to station agent; its obligation to 
passengers, or others comlng on the 
premises on businoss, is greater, 
with respect lo station platform 
and the llke, than that due cm- 
ployees, who, being famlllar with tho 
situation, are deemed voluntarily to 
take the risk of known condition.s 
and dangers.—Missouri Pac. R. Co. 

V. Aeby, Mo., 48 S.Ct. 177, 275 U. 
S. 426, 72 L.Ed. 351, mandate con¬ 
formed to Aeby v. Missouri I>ac. R. 
Co., Mo., 6 s.w.2d ixrs. 

tJuless acoumuXatlon of grease on. 
loadiug platform adjacent to railroad 
waa permitted to such extent as to 
be readily observable, place of work 
was not rendered unsafe thereby, as 
basis for contention that emplOyor 
was negligent.—Luck v. Louisville & 
N. R. Co., 69 s.w.2d 899, 167 Tenn. 
3i50. 

62. Ky.—Louisville & N. R. Co. v. 
MOCoy, 110 ,S.W,2d 433, 270 Ky. 
603. 

Utah.—Pauly v. MeCarthy, 166 P.2d 
601, 109 Utah 398, reversed on 
other grounds 67 S.Ct. 962, 330 U. 
S. 802,. 91 L.Ed. 1261—Elswdod V. 
Oregon Short Line R. Co., 23 P. 
2d 925, 82 Utah 235. 

Conformlng to standards of good 
practice 

Va.—Beamer v. Virginian Ry. Co., 26 
S.E.2d 43, 1$1 Va. 650, certiordrl 
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88 L.Hd. 1060. 

63, Ky.—Louisville & N. R. Co. v. 
MeCoy, 110 S.W.2d 433, 270 Ky. 
603. 

64, Or.—Waller v. Northern Pno. 
Tormina! Co. of Or,, 166 P.2d 488, 
178 Or. 274, certiorari denifd 67 
S.Ct. 45, 320 U.S. 742, 91 L.Ed. 640. 

Station platform 

Keb.—Sullivan v. Chicago & M. Ity. 
Co., 258 N.W. 38, 128 Ncb. 02, cer¬ 
tiorari denlcd 55 S.Ct, 831, 205 TT. 
S. 749, 70 Jj.Kd. 1604. 

65, U.S.—Baltimore & Ohlo S. W. R. 
Co. V. Carroll, Ind., 60 S.Ct. 182, 
280 U.S. 401. 74 X^.Ed. 566. 

Mas.s.—I. 4 ynch v.' New York, N. H. & 
H. R. R., 200 N.E. 877, 204 Mas». 
152—Shipp V. Boston & M. K. R., 
186 N.E. 653, 2S3 Mass. 266. 

Or.—MePhorson v, Oregon Trunk 
Ry., 102 V. 2 d 726, 165 Or. 1. 

39 C.J. p .379 note 22 . 

6Q. Or.—McTdicrson v. Orogon 
Trunk Ry., supra. 

Station platform 

(1) Railroad employcr must excr- 
vsif '0 reasonable caro, havlng regard 
to circumstan<!i*.M, to kccp station 
platform saf<‘ for cmpU*yottw. 

U.S.—Missouri I*ac. U, Co. v. Aeby, 
Mo., 48 H.(n. 177, 275 U.H. 426, 72 
L.Kd. 351, mandato conformed to 
Aeby V. Misso uri X>ac. R. Co., Mo., 
6 S,W‘.2d 1115. 

Minn,—Roams v. Chicago, M., St. P. 
& 1 >. R. Co., 231 N.W. 230. IHO 
Minn. 534. 

Neb.—Bulllvan v. Chlcago & N. W. 
Ry. Co,. 258 N.W. 38, 3 28 Ncb. 92, 
certiorari denlcd 55 S.Ct, 831, 295 
U.S. 749, 70 L.Ed. 1694. 

Okl.—Atchison, T. & S. F. Ily. Co. V. 
Ford, 43 P.2d 469, 171 Okl. 515. 

( 2 ) Rallroad’s duty was to exer- 
clse ordinary caro to keep dopot 
platform In such condition that con¬ 
ductor could UBO It with reasonable 
safoty in performance of his func- 
tlons.—I^iercft v. Spokane Interna¬ 
tional Ry. Co., 131 P,2d 130, 15 
Wash.2d 431. 

e7. U.S.—Baltimore & Ohlo S. W. R. 
Co. V. Carroll, Ind., 60 S.Ct. 182, 
280 U.S. 491, 74 L.Ed 666 —Toledo, 
St. L. & W. R. Co. V. AHen, 48 
S.Ct. 215, 276 U.S. 165, 72 L.Ed. 513, 
conformed to Allen v. Toledo, St. 
Louia, Western Ry. Co., Mo.. 12 
S.W.2d 1116—Griswold v. Gardner, 
C.C.A.m., 165 F.2d 333, certiorari 
denied Gardner v. Griswold, 67 S. 
Ct. 74, 320 U.S. 72'5, 91 L.Idd. 628 
— ^Lowden v. Hanson, C.C.A.Minn., 
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184 F.2d 348—Handy v. Readingr 
Co., D.C.Pa:, 66 P.Supp. 246. 

Me.—Loring v. Maine Cent. R. Co., 

152 A. 627, 129 Me. 869—Morey v. 
Maine Cent. R. Co., 142 A. 685, 127 
Me. 190. 

Mass.—Lynch v. New York, N. H. 
& H. R. R., 200 N.B. 877, 294 Mass. 
152—Shipp V. Boston & M. R. R., 
186 N.E. 653, 283 Mass. 266. 

Miss.—Mobile & O. R. Co. v. Clay, 
126 So. 819, 156 Miss. 463, cer¬ 
tiorari dehied Clay v. Mobile & O. 

R. Co., 61 S.Ct. 24, 282 U.S. 844, 
75 L.Ed. 749. 

Mo.—Goslin v. Kurn, 173 S.W.2d 79, 
351 Mo. 395—Bird v. St. Louis-San 
Prancisco Ry. Co., 78 S.W.2d 389, 
336 Mo. 316. 

Nev.—Southern Pac. Co. v. Huyck, 
128 P.2d 849, 61 Nev. 366. 

Or.—Campbell v. Southern Pac. Co., 
260 P. 622, 120 Or. 122. 

Pa.—McCully v. Monongahela Ry. 
Co., 137 A. 623, 289 Pa. 393, cer¬ 
tiorari denied 48 S.Ct. 37, 275 U.S. 
542, 72 L.Bd. 416. 

S.C.—Covington v. Atlantic Coast 
Line R. Co., 155 S.E. 438, 158 S.C. 
194, certiorari denied Atlantic 
Coast Line R. Co. v. Covington, 61 

S. Ct. 33. 282 U.S. 858, 75 L.Ed. 759. 
Utah.—Elswood v. Oregon Short Line 

R. Co„ 23 P.2d 925, 82 Utah 236. 
Va.—Southern Ry. Co. v. Wilmouth, 

153 S.E. 874. 154 Va. 682, certiorari 
denied Wilmouth v. Southern Ry. 
Corporation, 61 S.Ct. 81. 282 U.S. 
878, 75 L.Ed. 775. 

39 C.J. p 379 note 22. 

Prlmary duty 

Me.—Morey v. Maine Central R. Co., 
133 A. 92, 126 Me. 272. 

OontlxLXiing duty 

■U.S.—McGivern v. Northern Pac. Ry. 

Co., C.C.A.Minn.. 132 F.2d 213. 

Mo.—Tash V. St. Louis-San Prancisco 
Ry Co., 76 S.W.2d 690, 336 Mo. 
1148. 

Nondelegable dtity 

Ky.—Luton Mining Co. v. Louis- 
ville & N. R. Co., 123 S.W.2d 1055, 
276 Ky. 321. 

Mo.—Tash V. St. Louis-San Prancis¬ 
co Ry. Co., 76 S.W.2d 690, 335 Mo. 
1148. 

N.C.—Potter v. Atlantic Coast Line 
R. Co., 147 S.E. 698, 197 N.C. 17. 

:Limitation ou carrler’^ uudeartakliLg 
A railroad company does not nn- 
dertake to provide a reasonably safe 
place for, the use of Its employees; 
hut it does undertake to use due care 
to do so, and that is the measure of 
its duty.—Morey v. Maine Cent. R. 
Co., 133 A. 92, 126 Me. 272. 

68. U.S.—^Wolfe V. Henwood, C.C.A. 

Ark., 162 P.2d 998. 

Ala.-^Atlantic Coast Line R. Co. v. 
Hardwick, 193 So, 730, 239 Ala. 68 
-rSeaboard Air Line Ry. Co. v. 


Latham, 127 So. 679, 23 Ala.App. 
490. 

Gal.—Smith v. Schumacker, 85 P.2d 
967, 30 Cal.App.2d 251, certiorari 
I denied Schuniacher v. Smith, 59 
S.Ct. 1046, 307 U.S. 646, 83 L.Ed. 
1526. 

111.—HufC V. Illinois Cent. R. Co., 
199 N.E. 116, 362 111. 95. 

N.C.—Southwell v. Atlantic Coast 
Line R. Co., 131 S.E. 670, 191 N.C. 
153, reversed on other grounds 48 
S.Ct. 25, 275 U.S. 64, 72 L.Ed. 157. 
Okl.—Chicago, R. I. & P. Ry. Co. v. 
Brooks, 11 P.2d 142, li55 Okl. 63, 
certiorari denied Chicago, R. I. & 
P. R. Co. V. Squire, 62 S.Ct. 602, 
286 U.S. 652, 76 L.Ed. 1287. 

Or.—McPherson v. Oregon Trunk 
Ry., 102 P.2d 726, 165 Or. 1. 

Tenn.—Draper v. Louisville & N. 

R. Co., 66 S.W.2d 1003, 17 Tenn. 
App. 213. 

Va.—Beamer v. Virginian Ry. Co., 26 

S. E.2d 43, 181 Va. 650, certiorari 
denied. 64 S.Ct. 486, 321 U.S. 763, 
88 L.Ed. 1060., 

iCon.tlxLiiln.g duty 

U.S.—Bailey v. Central Vermont Ry. 
Co., 63 S.Ct. 1062, 319 U.S. 350, 
87 L.Bd. 1444, conformed to 35 
A.2d 365, 113 Vt. 433—Rauden- 
bush V. Baltimore & O. R. R,, D. 
C.Pa,, 63 P.Supp. 329. 

Ariz.—Apache Ry. Co. v. Shumway, 
158 P.2d 142, 62 Ariz. 369, 169 A.L. 
R. 857. 

Oonn.—^Wells v. New York, N. H. & 
H. R. Co., 128 A. 700, 102 Conn. 
361. 

Mlnn.—Bimberg v. Northern Pac. 
Ry, Co., 14 N.W.2d 410, 217 Minn. 
187. followed in 14 N.W.2d 419, 217 
Minn. 187, certiorari denied 66 S. 
Ct. 87, 323 U.S. 752, 89 L.Ed. 602. 

Nature of reasoxiable care 

(1) The reasonable care becomes 
a demand of higher supremacy, but 
in all cases It is a question of rea- 
sonableness of care depending on 
the danger attending the place or 
the machinery. 

U.S.—Bailey v. Central Vermont Ry., 
63 S.Ct, 1062, 319 U.S. 350, 87 L.Ed. 
1444, conformed to 36 A.2d 365, 113 
Vt. 433. 

Ariz.—Apache Ry. Co. v. Shumway, 
168 P.2d 142, 62 Ariz. 369, 169 
A.L.R. 867. 

(2) What Is reasonable care de- 
pends on the particular circum- 
stances and ’the danger attending 
the place where the employee of ne- 
cessity is required or accustomed to 
Work in the performance of his du- 
ties.—Bilis r. Union Pac. R. Co., 22 
N.W.2d 305, 147 Neb. 18. 

lucrease of rlsk 

This duty becomes more impera¬ 
tive as the risk increases. 
j U.S.—Bailey v. Central Vermont Ry., 
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63 S.Ct. 1062, 319 U.S. 360, 87 L. 
Ed. 1444, conformed to 35 A.2d 365, 
113 Vt. 433. 

Ariz.—Apache Ry. Co. v. Shumway, 
168 P.2d 142, 62 Ariz. 359, 159 A. 
L.R. 867. 

Minn.—Bimberg v. Northern Pac. Ry. 
Co., 14 N.W.2d 410, 217 Minn. 187, 
followed in 14 N.W.2d 419, 217 
Minn. 187, certiorari denied 65 S. 
Ct. 87, 323 U.S. 762, 89 L.Ed. 602. 

Fallure as uegligeuce 
Failure to use such care consti¬ 
tutas actionable negligence.—^Apache 
Ry. Co. V. Shumway, 158 P.2d 142, 62 
Ariz. 369, 159 A.L.R. 867. 

Bemoval of suow 
Where fall of snow In railroad 
switchyard had terminated shortly 
before accident and had left a thin 
coating‘bf snow on sili of a gondola 
car, railroad was under no duty to 
remove snow, so as to be liable for 
the death of a brakeman who appar- 
ently slipped on sili while attempt- 
ing to apply the brakes of the gon¬ 
dola and had fallen between the cars. 
—Raudenbush v. Baltimore & O. R. 
Co., C.C.A.Pa., 160 F.2d 36S. 

69. U.S.—Missourl Pac. R. Co. v. 

A^by, Mo, 48 S.Ct. 177, 276 U.S. 
426, 72 L.Ed. 861, mandate con¬ 
formed to Aeby v. Missouri Pac. 
R. Co., Mo., 6 S.W..2d 1116—Mc¬ 
Givern V. Northern Pac. Ry. Co., 
C.C.A.Minn., 132 F.2d New 

York, C. & St. L. R. Co. v. Boul- 
den, C.C.A.Ind., 63 F.2d 917, cer¬ 
tiorari denied 53 S.Ct. T86, 289 U.SL 
7'53, 77 L.Ed. 1498. 

I Me.—Loring v. Maine Cent. R. Co., 

152 A. 527, 129 Me. 369—Morey v. 
Maine Cent. R. Co., 142 A. 685, 127 
Me. 190. 

Minn.—Reams v. Chicago, M., St. P. 
& P. R. Co., 231 N.W. 236, 180 
Minn. 634. 

Miss.—Mobile & O. R. Co. v. Clay, 
125 So. 819, 166 Miss. 463, cer¬ 
tiorari denied Clay v. Mobile & O. 
Ry. Co., 51 S.Ct. 24, 282 U.S. S44, 
76 L.Bd. 749. 

Okl.—Atchison, T. «& S. P. Ry. Co. v.. 

Ford, 43 P.2d 459, 171 Okl. 616. 
Va.—Southern Ry. Co. v. Wilmouth, 

153 S.E. 874, 164 Va. 682, certiorari 
denied Wilmouth v. Southern Ry. 
Corporation, 61 S.Ct. 81, 282 U.S. 
878, 75 L.Ed. 776. 

Employer as not insurer of safety 
of employees under act see supra 
§ 173. 

70. 111.— Huff V. Illinois Cent. R. Co., 
199 N.E. 116, 362 111. 95—Speiring 
V. Chicago & E. I. R. Co., 60 N.El 
2d 267, 325 Ill.App. 676. 

Me.—Loring v. Maine Cent. R. Co., 
.152 A. 627, 129 Me. 369. 
Pa.-^McCully V. Monongahela Ry. 
Co., 137 A. 623, 289 Pa. 893, certio- 
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place of work. 

In fixing the scope of snch duty, courts have kept 
in mind the fact that the work of a railroad is at- 
tended with danger, and can be carried on only by 
means that are hazardous to eniployees.'^^ In this 
connection a railroad company has been held not to 
owe its employees as high a degree of care as that 
due to passengers or others coming on its premises 
for the transaction of business, in view of the em¬ 
ployees’ familiarity with the situation and the dan- 

gers.72 

The carrier is not relieved of the duty to furnish 


a safe place to work by the fact that the employce’s 
work in the place in question is ficeting or infre- 
quent,'^^ 

Under the act the carrier is also under the duty 
of using due, ordinary, or reasonable care to fur¬ 
nish its employees with reasonably'^^ safe and suit- 
able appliances, cquipment, and tools for doing the 
work, 75 and to maintain them in a rcasonably safe 
condition;76 but it is not an insurer^^ or a guaran- 
tor78 of the safety of the appliances, equipnient, ma- 
chinery, or tools, and it is not held to an absolute 
responsibility for the reasonably safe conclition of 


rari denled 48 S.Ct. 37, 275 TJ.S. 642, 
72 L.Ed. 416, 

Vt.—Bailey v. Central Vermont Ry., 
28 A.2d 639, 113 Vt. 8, reversed on 
other grounds 63 S.Ct. 1062, 319 
U.S. 350, 87 L.Ed. 1444, conformed 
to 35 A.2d 365, 113 Vt. 433. 
Statio», platform 

TJ.S.—Missouri Pac. R. Co. v. Aeby, 
Mo., 48 S.Ct. 177, 275 U.S. 426, 72 
L.Ed. 351, mandate conformed to 
Aeby v. Missouri Pac. R. Co., Mo., 
6 S.W.2d 1115. 

Minn.—Reams v. Chicago, M., St. P. 
& P. R. Co., 231 N.W. 236, 180 
Minn. 634. 

a^eb.—Sullivan v. Chicago & N. W. 
By. Co., 258 N.W. 38, 128 Neb. 92, 
certiorari denied 65 S.Ct. 831, 295 

U. S. 749, 79 L.Ed. 1694. 

Okl.—^Atchlson, T. & S. P. Ry. Co., 

V. Ford, 43 P.2d 459, 171 Okl. 616. 
•n. IlL—-Werner v. Illinois Cent. B. 

Co., 83 N.E.2d 121, 30D Ill.App. 
292, reversed on other grounds 42 
N.B.2d.82, 379 111. 559, 

■72. U.S.—Toledo, St. L. & W. R. Co. 
V. Allen, 48 S.Ct. 215, 276 U.S. 165, 
72 L.Ed 613, conformed .to Allen 
V. Toledo, St. Louis & Western Ry. 
Co., Mo., 12 S,W.2d 1116—Missouri 
Pac. R. Co. V. Aeby, Mo., 48 S.Ct. 
177, 275 U.S. 426, 72 L.Ed 361, 
mandate conformed to Aeby v. 
^ Missouri Pac. R. Co., Mo., 6 S.W. 
2d 1116. 

•73. U.S.—^Ellis V. Union Pac. R. Co., 
Neb., i6'7 S.Ct. 598, 329 U.S. 649, 
91 L.Ed. 672—Bailey v. Central 
Vermont Ry.. 63 S.Ct. 1062, 319 
U.S. 350, 87 L.Ed. 1444, conformed 
to 35 A.2d 365, 113 Vt. 433. 

.Minii.—Bimberg v. Northern Pac. 
Ry. Co., 14 N.W.2d 410, 217 Minn. 
187, followed in 14 N.W.2d 419, 217 
Minn. 187, certiorari denied 66 
S.Ct. 87, '323 U.S. 752, 89 L.Ed. 602. 

•74. U.S.—Baltimore & Chio S. W. R. 
Co. V. Carroll, Ind„ 60 S.Ct. 182, 
280 U.S. 491, 74 L.Ed. 666—Chicago 
& N. W. R. Co. V. Bower, Neb., 36 
S.Ct. 624, 241' U.S. 470, 60 L.Ed. 
1107—Lowden v. Hanson, C.C.A. 
Minn., 134 P.2d 348. 

«Ga.—Southern Ry. Co. v. Bradshaw, 
37 S.E.2d 150, 73 Ga.App. 438. 


Tll.—Porter v. Terminal R. Ass’n 
of St. Louis, 65 N.E.2d 31. 327 IU. 
App. 645. 

Me.—Loring v. Maine Cent. R. Co., 

152 A. 527, 129 Me. 369—Morey v. 
Maine Contrai R. Co., 133 A. 92, 
125 Me. 272. 

Mass.—Lynch v. New York, N. H. & 
,H. R. R., 200 N.B. 877, 294 Mass. 
152—Shipp V. Boston & N. R. R., 
186 N.B. 653, 283 Mass. 266. 

Miss.—Mobile & 0. R. Co. v. Clay, 
125 So, 819, 156 Miss. 463, certio¬ 
rari denied Clay v. Mobile & O. 
R. Co., 51 S.Ct. 24, 282 U.S. 844. 76 
L.Ed. 749. 

Or.—Campbell v. Southern Pac. Co., 
250 P. 622, 120 Or. 122. 

Pa.—Pursglove v. Monongahela Ry. 
Co., 131 A. 477, 285 Pa. 27, certio¬ 
rari denied 46 S.Ct. 862, 270 U.S. 
664, 70 L.Ed. 783. 

Vt.—Bailey v. Central Vermont Ry., 
28 A.2d 639, 113 Vt. 8, reversed on 
other grounds 63 S.Ct. 1062, 319 
U.S. 350, 87 L.Ed. 1444, conformed 
to 35 A,2d 365, 113 Vt. 433. 

Va.—Southern Ry. Co. v. Wllmouth, 

153 S.E. 874, 154 Va. 682, certiorari 
denied Wilmouth v. Southern Ry. 
Corporation, 61 S.Ct. 81, 282 U.S. 
878, 76 L.Ed. 775. 

Absolute duty 

Okl.—Carter v. Chicago, R. I. & P. 

Ry. Co., 65 P.2d 469, 179 Okl. 292. 
Prima«y duty 

Me.—Morey v. Maine Cent R. Co., 
133 A, 92, 125 Me. 272. 

CoutinuLug duty 

U.S.—^McGivern v. Northern Pac. Ry. 

Co., C.C.A.Minn., 132 F.2d 218. 
Ball-pee» hanmier 
A carrier which furnishes its em- 
ployee with a ball-peen or machin- 
ist hammer to do carpenter work 
does not perform its duty when such 
hammer is not efficient or suitable 
for carpenter work.—^Pitt v. Pennsyl- 
vania R. Co., D.C.Pa,, 66 F.Supp. 443. 
Dangerous work 

Where railway tracks high above 
ore docks were being repaired, it 
was railway’s duty to use all appll- 
ances reasonably attalnable to pre- 
vent accident because of the great 
and unusual dangef incident to the 
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work.—Gonyea v. Duluth, M. & T. R. 
Ry. Co., 19 N.W.2d 384, 220 Minn. 
225. 

75. Ala.—Atlantic Coast TUne R. Co. 
v. Hardwick, 193 So. 730, 239 Ala. 
68. 

Conn.—Wells v, New York, N, II. & 
H. R. Co., 128 A. 700, 102 Conn. 
3 61. 

111.—Huff V. Illinois Cent. R. Co., 199 
N.E. 116, 362 111. 05—Cash v. 
Cloveland, C., C. & St L. Ry. Co., 
244 Ill.App. 1. 

Or.—MePherson v. Oregon Trunk 
Ry., 102 P.2d 726, 165 Or. 1. 
Slgnaliug devices 

U.S.—Terminal R. Ass’n of St Xjouis 
V. Farris, C.C.A.Mo., 60 F.2d 779. 
Railroad held not negUgent 
lowa.—Kempo v. Illinol» Cent. R. Co., 
232 N.W. 657, 211 lowa 812, 74 
A.L.R. X48. 

La.—Borde v. New Orlcans & G. N. 

R. Co., App., 140 So. 810. 

Neb.—Phillips v. Chicago, R. & Q. 

R. Co., 227 N.W. 931, 119 Neb. 182. 
S.D.—Bayer v. Chicago, B. Sc Q. H. 

Co., 220 N.W. 459, 53 S.D. 116. 

70. U.S.—Lowden v. Hanson, C.C.A. 

Minn., 134 F.2d 348 
Conn.—^Wells v. New York, N. H. & 
H. R. Co., 128 A. 700, 102 Conn. 861. 
111.—Cash V. Oleveland, C., C. & St, 
L. Ry. Co., 244 lU.App. l. 
Inspection and repair see infra 19 
235-243. 

77. Me.—Loring v. Maine Central R. 

Co., 152 A. 527, 129 Me. 369. 

Or.—CampbeU v. Southern Pac. Co., 
260 P. 622, 120 Or. 122. 

Va.—Crosswhite v. Southern Ry. Co., 
23 S.E.2d 777, 181 Va. 40—South¬ 
ern Ry. Co. V. Wilmouth, 153 S.E. 
874, 154 Va, 582, certiorari denied 
Wilmouth V. Southern Ry. Corpo¬ 
ration, 61 S.Ct 81, 282 U.S. 878, 7S 
L.Ed. 775. 

Employer as not Insurer of safety 
of employees under act see supra 
9 173. 

70. Ill.-r-.HufC V. Illinois Cent. R. 
Co., 199 N.B. 116, 362 IU. 95— 
Speiring v. Chicago & B. I. R. Co., 
60 N.E.2d 267, 325 Ill.App. 576. 
Me.—Loring v. Maine Cent R. Co., 
152 A. 527, 129 He. 369. 
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th.e tools and appliances^^ The carrier is not re- 
quired to furriish the latest, best, and safest appli- 
ances,^® or to discard Standard appliances, reason- 
ably safe and suitable or efficient, on the discovery 
of later improvements.si 

Under a state statute making railroad operators 
liable for injuries to their employees from any de- 
fect or insufficiency, due to their negligence, in ap¬ 
pliances, Works, or other equipment, the term ''ap- 
pliance*^ includes all machinery and equipment fur- 
nished by the carrier to use in connection with the 
conduct and management of its business,S2 Where 
a state statute requiring railroad platforms to be 
constructed to insure, as far as possible, the safety 
of employees is indefinite as to the mode of con- 
struction, it should be reasonably construed with 
reference to another section of the statute author- 
king notice, so that the carrier is not to be held 
guilty of violating the statute until it has been noti- 
fied to make alterations in its platforms.^^ 

§ 227. -- Locomotives 

a. In general 
, b. Statutory regulations 


a. In G-eneral 

A railroad company must exercise reasonable care 
to provide and maintain reasonably safe locomotives. 

A railway company is required to exercise reason- 
able care and diligence to provide and maintain rea¬ 
sonably safe and suitable locomotives its conduct 
is to be judged in the light of possible danger.^^ A 
master, however, has been held not to be liable for 
injuries resulting from a defect in a locomotive de- 
veloping while on the run when it started in good 
condition,S6 although, as discussed infra subdivision 
b (3) of this section, a different holding has been 
made under the Federal Boiler Tnspection Act; and 
ordinarily the master will be relieved of liability 
where it has purchased a locomotive of Standard 
type from a reliable manufacturer without knowl- 
edge of defects, design, or construction.87 

Ovcrloading tenders, Where an employee of a 
railway company is injured by the fall of coal from 
a locomotive tender which has been improperly load- 
ed, the company has been held to be liable.^S 

b. Statutory Eegulations 

(1) In general 


79 . U.S.—Baltimore & Ohlo S. W. R. 
Co. v. Carroll, Ind., 60 S,Ct. 182, 
280 U.S. 491, 74 L.Ed. 566. 

Me.—Morey v, Maine Central R. Co., 
133 A. 92, 125 Me. 272. 

Mass.—Lynch v. New Tork, N. H. & 
H, R. R., 200 N.E. 877, 294 Mass. 
162—Shipp V. Boston & M. R. R., 
186 N.E. 653, 283 Mass. 266. 

80. U.S.—Chicago & N. W. R. Co. v. 
Bower,.-Neb., 36 S.Ct. 624, 241 U.S. 
470, 60 L.Ed. 1107, , 

Pa.—Pursglove v. Monongahela Ry. 
Co„ 131 A. 477, 285 Pa., 27, cer^ 
tiorari denied 46 , S.Ct. 862, 270 U. 
S. 664, 70 L.Ed. 783. 

Vt.—Bailey v. Central Vermont Ry., 
28 A.2d 639, 113 Vt. 8, reversed 
on other .grounds 63 S.Ct. 1062, 
319 U.S. 350, 87 L.Ed. 1444, con- 
formed tp 35 A.2d 366, 113 Vt. 433. 
Newest, safest, and best appliances 
and places generally see supra § 
207 . ' ; 

81. U.S.—Chicago & N. W. R. Co. 
V. Bower, Neb., 36 S.Ct. 624, 241 
U.S. 470, ed L,Ed. 1107. 

Pa.—Pursglove v. Monongahela Ry. 
Co., 131 A. 477, 285 Pa. 27, cer¬ 
tiorari denied 46 S.Ct. 352, 270 U. 
S. 654, 70 L.Ed. 783. ' ' 

Vt.—Bailey v. Cehtral Vermont iRy., 
28 A.2d 639, 113 Vt 8, reversed on 
other' grounds' 63’ S.Ct 1062, 319 
U.S. 350, 87 L.Ed. 1444, conformed 
iJo ZS A.2d 365, 113 Vt 4-33. 

Mont.T—Ralmer v, Grreat North¬ 
ern'Ry. Cpi, 170 P.2^i 768. . . . 


Safety shoes used by laborer in 
railroad shops were appliances and 
equipment within the act; and the 
fact that laborer, furnished safety 
shoes by railway company’s store- 
keeper pursuant to order signed by 
laboreris superior ofRcer, notwith- 
standing knowledge imputed to com¬ 
pany that laborer had hammer toes 
rendering such shoes defective and 
dangerous, paid for shoes, as re¬ 
quired by company, did not absolve 
it from liability for injuries to la¬ 
borer as resuit of wearing such shoes. 
—Palmer v. Great Northern Ry. Co., 
supra. 

S9<3id elevator 

. In a statute relating tp liability 
for an employee's injury caused by a 
defect in' any appliance required by 
a railroad to be used by its em¬ 
ployees includes an appliance by 
which sand is elevated to a Container 
from which it may be dlscharged in- 
to 6omi)artments provided therefor 
in locomotives or tenders.—Balti¬ 
more & 0. R. Co. V. McTeer, 9 N.B.2d 
627, 65 Chio App. 217. 

83. Mo.—^Williams v. Atchison, T. & 
, S. E. R. Co„ 136 S.W. 304, 233 Mo. 

666 ., 

39 C.J. p 296 note 93. 

84. N.T.—Racine v. New Tork Ceut. 
, & H. R. R. Co., 24 N.T.S. 388, 7,0 

Hun 463: , , , 

39 C.J. p 380 note 26. 

Under oommoxi law , 

U.S.—Baltiinore & 0. R. Co. v. Groe- 


ger, Ohlo, 45 S.Ct. 169, 69 L.Ed. 419 
—McCarthy v. Pennsylvania R. Co., 
C.C.A.Ind., 156 P.2d 877. 

111.—Auschwitz V. Wabash Ry. Co., 
178 N.E. 403, 346 111. 190, 

N.y.—Luce V. New York, C. & St, 
L. R. Co., 211 N.T.S. 184, 213 App, 
Div. 374. 

N.C.—G^row V. Seaboard Air Line 
Ry., 128 S.E. 346, 189 N.C. 813, cer¬ 
tiorari denied Seaboard Air Line 
Ry. Co. V. Gerow, 46 S.Ct. 121,'269 
U.S. 5S4, 70 L.Ed. 425. 

Wyo.—Chicago, B. & Q. R. Co. v, 
Murray, 277 P. 703, 40 Wyo. 324. 
Freoautions as to bell 
It is the duty of a railroad com¬ 
pany to supply an engine with a bell 
which is adequate for the purpose 
and its duty in this regard is not 
discharged if the bell Is cracked or 
otherwise defective and does not 
sound loud enough to warn perspns 
under ordinary circumstances.— 
Northern Pac, R. Co. v. Krohne, 
Mont., 86 F. 230, 29 C.C.A. 674. 

1^5. N.H.—^Watkins v, Boston & M. 
•, ;R. R., 138 A. 315, 83 N.H. 10. ‘ 

88. Miss.—Alabama & V. Ry. Co. v. 
White, 63 So. 345, 106 Miss. 141, 

87. Minn.—Beaton v. Duluth, W. & 
P. Ry. Co., 191 N.W. 44, 153 Minn. 
605. 

39 C.J. p 381 note 28. 

88> Neb.—^Union. Pac. R. Co. v. 
Erickson, 69 N.W. 347, 41 Neb. li 
29 L.B.A. 137. 

39 382 notie 41. , 
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(2) Federal -Safety Appliance Acts 

(3) . Federal Boiler Inspection Act 

(1) In General 

Tlie provlsion and maintenance of safe locomotives 
Is regulateld by various federal and state statutes. 

In addition to the Federal Safe.ty Appliance Act 
and Boiler Inspection Act, discussed in succeeding 
subdivisions of this section, the providing and main- 
taining of reasonably safe and suitable locomotives 
has been regulated by other federal and state stat¬ 
utes. 89 Under the Federal Employers’ LiabiUty Act 
a railroad company is liable for injury to an em- 
ployee resulting from a defect or insufhciency due 
to its negligence in its engines and appliances.^o 

Under sotne authorities neither the Boiler Inspec¬ 
tion Act, the Safety Appliance Act, nor the orders 
of the Interstate Commerce Commission absolutely 


§ 227 

limit the carrier^s liability to a violation of thcm 
alone, and negligence may be predicatcd on other 
conditions, and if the conditions constitute negli¬ 
gence the employee may recover but there is also 
authority to the contrary,92 

(2) Federal Safety Appliance Acts 

The duty under the Federal Safety Appliance Acts, 
as affecting locomotives, to provide and keep in safe 
condition the appliances specifled In the acta, fs an 
absolute and continuing one. Liability under the act 
does not depend on negligence. 

Under the Federal Safety Appliance Acts, 45 U.S. 
C.A. § 1 et seq, as affecting locomotivc appliances 
and equipment, there is imposed on common carriers, 
while engaged in interstate commerce, an absolute 
and continuing duty to provide, and keep in proper 
and safe condition at all times and in ali circum- 
stances, the appliances spccified in the acts,93 as dis- 
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89. State statute requlringr grab 
iroiLS and handholds 

U.S.—Heskett v. Pennsylvania Co., 
Ohio, 245 P. 326, 157 C.C.A. 618. ' 

39 C.J. p 381 note 29 [a]. 

State statute regulxlng foot stlrrups 
Tex.—St. Louis Southwestern R. Co. 

V. Martin, Civ.App., 161 S.W. 406. 
39 C.J. p 381 note 29 [b]. 

S^ire preventives; personal injuries 

(1) Statute making railroad lia¬ 
ble for damage resulting from flre 
set by locomotive Is limlted to prop- 
erty damage and has no application 
to bodily injuries, such as injuries 
to railroad employee.—Hayes v. Mis- 
souri Pac. R. Co., 186 S.W.2d 780, 208 
Ark. 370. 

(2) State statute requiring rail- 
roads to place spark arresters on top 
of the chimneys of engines was en- 
acted to prevent injuries resulting 
from sparks of fire, and was not in- 
tended to apply to cinders small 
enough to enter the human eye.— 
Cincinnati, N. O. & T. P. Ry. Co. v. 
Baxter, 110 S.W. 248, 33 Ky.L. 305. 
18 L.R.A.,N.S., 241. 

©0. U.S.—Chesapeake & O. Ry. Co. 
V. Rich, C.C.A.Ohio, F.2d 584, 
certiorari denied 66 .S.Ct. 955, 298 
U.S. 684, 80 L.Ed. 1404. 

Cal.—Edginton v. Southern Pac. Co., 
66 P.2d 553, 12 Cal.App.2d 200. 

39 C.J. p 381 note 30. 

Whore snow accumulated on foot- 
board of switch engine on which 
there were tools which could be used 
to remove snow and ice, and foot- 
board was cleared at one time by a 
switchman, but snow and ice again 
accumulated, railroad could not be 
held liable under Federal Bmployers* 
Lis,billty Act for death of switch 
foreman resulting from. .injuries 
sustained in fall causejd by slipping 
on the icy footboard; on theory ,that 
railroad failed to provide reasonably 


safe place in which to work by 
allowing ice to accumulate on foot¬ 
board, and failed to furnish propor 
equipment and material to remove 
snow and ice.—McGivern V. North¬ 
ern Pac, Ry. Co., C.C.A.Minn., 132 P. 
2d 213. 

Zilghts; headUglits 

<1) Where engine was not con- 
nected with gondola or other cars at 
time of injury, although it had spot- 
ted them a short time before, fail- 
ure of railroad to have hcadlight on 
was not negligence with respoct to 
liability of railroad for death of 
brakeman who slipped from sili of 
gondola car on which thero was a 
light covering of snow,—Raudenbush 
V. Baltimore & O. R. R., D.C.Pa., 63 
P.Supp, 329. 

(2) An auxiliary tender, attached 
to locomotive tender for purpose of 
furnlshing water, was integral part 
of complete locomotive, so as to ren- 
der federal statute and Interstato 
Commerce Commission's rulo, re¬ 
quiring light on locomotive at night, 
applicable to such tender.—Speiring 
V. Chicago & E. 1. R. Co., 60 N.E.2d 
267, 325 Ill.App. 676. 

(3) Switch engine, strlking brako- 
man of pick-up freight train while 
backing to pick up cars to be coupled 
thereto, was not road Service loco¬ 
motive, picking up detached portion 
of its train, or making terminal 
movement, within Interstate Com¬ 
merce Commission’s rule as to rear 
hcadlights on backing road pervice 
locomotives not so engaged, but 
yard Service locomotive, within rule 
requiring front and rear lights there- 
on.—Chesapeake & O. Ry. Co. v. 
Wood, C.C.A.Ohio, F.2d 10f7, cer¬ 
tiorari denied 53 S.Ct. 92, 287 U.S. 
646, 77 L.Ed. 569, 

, (4) The company is not relieved 
of the-charge of negligence in oper- 
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ating its locomotives wlthout iv head- 
light by a provision in a penal stat¬ 
ute that, whon a heacUlght bdcome» 
defectivo, the locomotive may be 
oporatod until it ronches its clestina- 
tion.—Salabrin v. Ann Arbor K. Co., 
160 N.W. 552, 104 Mlch. 408—39 C.J. 
p 381 noto 31. 

91. U.S.—Baltimore & O. R. R. Co. 

V. Oroeger, C.C.A.Ohio, 288 F. 321, 
rovensed on other grounds Baltl- 
moro & O. Tl. Co. v. Gro<‘g<'r, 45 
S.Ct. 160, 2C6 U.S. 621, 65) L.Ed. 
419. 

Wi8.-.-(lnmdman v. Davls, 100 N.W. 

839, 170 WlH. 3C. 

Failure to koop laaxp huxmlng 
Kven If engln(\ in yard servbio wns 
equipped with lamps on front and 
rear in good condition, In compila «ce 
with Boiler InsptjcUon Act, failuro 
of railroad's servante to keep lamp 
burning as engine proceeded «t 
night oonstituted negligence render- 
ing railroad liable under Federal 
Employers’ Liability Act for result¬ 
ing injury sustained by swltchmnn, 
—Choaapoake & O. Ry. Co. v. 
C.C.A.Ohio, 81 F,2cl 584, certiorari 
denied 66 S.Ct. 965, 208 U.S. 6S4, 
80 L.Ed. 1404. 

92. Tex,—Lancaster v. AHon, 217 S. 

W. 1032, 110 Tox. 213. 

39 C.J. p 381 noto 33. 

93. U.S.—Zumwalt v. Oardnor, C. 
C.A.Mo., 160 F.2d 298—Chesapeake 
& O, Ry. Co. V. Rich, C.C.A.Ohio, 
81 F.2d 684, certiorari denied 56 
S.Ct. 966, 208 U.S. 684, 80 L.Ed. 
1404—Ford V. New York, N. H. So 
H. R. Co., C.C.A.N.Y,, 64 F.2d 342, 
certiorari denied 52 S.Ct. 406, 285 
U.S. 649, 76 L.Ed. 939—Central 
Termont Ry. Co. v. Ferry, C.C.A. 
N.H., 10 F.2d 132. 

Ga.—Seaboard Air Line Ry. Co. v. 
P'Avignon, 163 S.E. 96, 41 Ga.App. 
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tinguished from the qualified duty at common law tO' 
use ordinary care;^^ and a carrier failing in the per- 
fortnance of that duty cannot escape liability by 
showing that it exercised reasonable care and dili- 
gence in providing and maintaining the safety ap- 
pliances.95 Accordingly liability under the act does 
not depend on negligence.96 On the other hand, the 
act does not contemplate that railroad engines shall 
be so equipped as to eliminate all danger of em- 
ployees being hurt;97 and the mere fact of the in- 
jury of an employee does not of itself mean that 
the act has been violated.^S 

The act must be construed liberally^Q and togeth- 
er with the Federal Employers’ Liability Act;i and 
in an action brought under the latter act it has been 
held that recovery may be had for injuries caused by 
failure to comply with the Safety Appliance Act^ 


Compliance with a duty imposed by the Interstate 
Commerce Commissibn pursuant to the act cannot 
be said to constitute negligence.^ 

(3) Federal Boiler Inspection Act 

The duty to comply with the requlrements of the 
Federal Boller Inspection Act with respect to the safety 
of locomotives and thelr appurtenances is absolute, and 
liability thereunder is not based on negligence, 

The section of the Federal Safety Appliance Acts 
known as the Boiler Inspection Act, 45 U.S.C.A. § 
23, making it unlawful for any carrier to use, or per- 
mit to be used, on its line any locomotive unless it, 
its boiler, tender, and all parts and appurtenances 
thereof are in proper condition and safe to operate 
in the Service to which they are put, without unnec- 
essary perii to life or limb, was enacted to promote 
the safety and protection of railroad employees and 
others.*^ It has been held that the Boiler Inspec- 


263, certiorari denied 61 S.Ct. 361, 

283 U.S. 827, 75 L.Ed. 1441. 

Mo.—Riley v. Wabash Ry. Co., 44 S. 

W.2d 136, 328 Mo. 910. 

39 C.J. p 381 note 40. 

A ‘^locomotive” and a “car” are 
not the same for all the purposes of 
the Safety Appliance Acts.—Lehigh 
Valley R. Co. v. Beltz, C.C.A.N.Y., 10 
P.2d 74, certiorari denied 46 S.Ct. 
205, 270 U.S. 641, 70 L.Ed. 776. 
Automatic couplers 

(1) Locomotives are within the 
phrase “any car” in the provision 
of the Federal Safety Appliance Act, 
46 U.S.C.A. § 2 et seq., prohibiting 
common carriers from using in mov- 
ing interstate traffic any car not 
equipped with couplers coupling au- 
tomatically by impact and capable 
of being uncoupled without the ne- 
cessity of men going between the 
ends of the cars. 

U.S.—Johnson v. Southern Pac. Co., 

Utah, 26 S.Ct. 158, 196 U.S. 1, 49 

L.Ed. 363. 

Mass.—Crowe V. Boston & M. R. R. 

Co., 136 N.E. 189, 242 Mass. 389. 

(2) However, the act does not re¬ 
quire an automatic coupler between 
a locomotive and Its tender, which 
are a single thing, never separated 
in their ordinary and essential use, 
and the act is satisfled if there is an 
automatic coupler at the rear end 
of the tender.—Pennell v. Philadel¬ 
phia & Reading R. Co., Pa., 34 S.tJt. 
220, 231 U.S. 676, 68 L.Ed. 430. 

Swltch eugine engaged in move- 
ment of interstate commerce Is lo¬ 
comotive engine which, under act, 
must be equipped with nondefective 
power driving-wheel brake.—Mis- 
souri-Kansas-Texas R. Co. v. Herron, 
65 P.2d 95, 176 Okl. 162. 

Ga^soUue engine or tritor used in 
yards for switching and frequently 
hauling long Unes of cars was with¬ 


in Safety Appliance Act requiring 
power driving-wheel brake on loco- 
motives and similar vehicles.—Hoff- 
man v. New York, N. H. & H. R. Co., 
C.C.A.N.Y., 74 P.2d 227, certiorari 
denied New York, N. H. & H. R. Co. 
V. Hoffman, 66 S.Ct. 613, 294 U.S. 
716, 79 L.Ed. 1248. 

SiU steps 

Provision for secure sili stej^s for 
railroad employees requires steps 
furnishing secure footing, and ap- 
plies to sili steps of engine.—Ed- 
wards V. Southern Ry. Co., 184 S.E. 
370, 62 Ga.App. 667. 

Footboards on tender 

Safety Appliance Act and rules of 
Interstate Commerce Commission do 
not prescribe footboards at rear end 
of tender of engine, but only pro¬ 
vide manner of construction and 
application, If footboards are used. 
—Central Vermont Ry. Co. v. Perry, 
C.C.A.N.H., 10 F.2d 132. 

Drawbar out of line 

If locomotive drawbar was four or 
flve inches out of line so as to re¬ 
quire brakeman to move it four or 
five inches to make it couple with 
freight car, it was not such coupler 
as act requires.—^Hampton v. Des 
Moines & C. I. R. Co., C.C.A.Iowa, 66 
P.2d 899. 

Ash pan devlce on locomotive 
which a man could operate while 
standing on ground something over 
two feet from rails although elght- 
een Inches above his head, and ex- 
tending out five or six Inches over 
that side of his person next to en¬ 
gine, was held to comply with act 
making it unlawful to use locomo¬ 
tive not equipped^with ash pan which 
can be dumped or emptied and 
cleaned without necessity of any em¬ 
ployee going under locomotive.—; 
Smithers v. Fort Worth & D. C. Ry, 
Co., Tex.Com.App., 272 S.W. 764. 

9S4 


94. U.S.—Zumwalt v. Gardner, C, 
C.A.MO., 160 P.2d 298. 

95. Ga.—Seaboard Air Line Ry. Co. 
V. D’Avignon, 163 S.E. 96, 41 Ga. 
App. 263, certiorari denied 61 S. 
Ct. 361, 283 U.S. 827, 75 L.Ed. 1441. 

Mo.—Riley v. Wabash Ry. Co., 44 
S.W.2d 136, 828 Mo. 910. 

96. U.S.—Zumwalt v. Gardner, C.C. 
A.Mo., 160 P.2d 298—Ford v. New 
York, N. H. & H. R. Co., C.C.A. 
N.Y., 64 F.2d 342, certiorari denied 
62 S.Ct. 406, 285 U.S. 649, 76 L. 
Ed. 939—Central Vermont Ry. Co. 
V. Perry, C.C.A.N.H., 10 P.2d 132, 

Mo.—Fryer v. St. Louis-San Fran- 
cisco Ry. Co., 63 S.W.2d 47, 333 
Mo. 740. 

97. Mo.—Zachritz v. St. Louis-San 
Francisco Ry. Co., 81 S.W.2d 608, 
336 Mo. 801, certiorari denied 56 
S.Ct. 95, 296 U.S. 684, 80 L.Ed. 413. 

98. Mo.—Zachritz v. St. Louis-San 
Francisco Ry. Co., supra. 

99. Mo.—Riley v. Wabash Ry. Cb., 
44 S.W.2d 136, 328 Mo. 910. 

1. U.S.—McCarthy v. Pennsylvania 
R. Co., C.C.A.Ind., 156 P.2d 877— 
Central Vermont Ry. Co. v. Perry, 
C.C.A.N.H., 10 P.2d 132. 

Mo.—Fryer v. St. Louis-San Fran- 
cisco Ry. Co., 63 S.W.2d 47, 333 
Mo. 740. 

2. U.S.—Central Vermont Ry. Co. v. 
Perrr, C.C.A.N.H., 10 P.2d 132. 

3. Pa. — Pursglove v. Monongahela 
Ry. Co., 131 A. 477, 286 Pa. 27, 
certiorari denied 46 S.Ct. 352, 270 
U.S. 654, 70 L.Ed. 783. 

Maunez of fa43t6njLug footboards 
Pa.—Pursglove v. Monongahela R)*, 
Co., supra. 

4. U.S.—Lilly V. Grand Trunk West¬ 
ern R. Co., 111., 63 S.Ct. 347, 317 U.S. 
481, 87 L.Ed. 411—Baltimore & O. 
R. Co. V. Groeger, Ohio, 46 S.Ct. 
169, 266 U.S. 621, 69 L.Ed. 419. 
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tion Act is to be read or construed® and applied® 
in connection with the Federal Employers’ Liability 
Act, the two being companion acts,'^ and is also to be 
read in connection with the Safety Appliance Acts.^ 
Recovery for injuries caused by failure to comply 


with the Boiler Inspection Act may be had in an uc- 
tion under the Federal Employers' Liability Act,^ 

The duty to comply with the requiremcnts of the 
Boiler Inspection Act is absolutc^^ and mandatory,^^ 


Ark.—De Queen & E. R. Co. v. Dye, 
58 S.W.2d 965, 187 Ark. 219. 

111.—Auschwitz V. Wabash Ry. Co., 
178 N.E. 403, 346 111. 190. 

Mo.—Cantley v. Missouri-Kansas- 
Texas R. Co., 183 S.W.2d 123, 363 
Mo. 606—Harlan v. Wabash Ry. 
Co., 73 S.W.2d 749, 335 Mo. 414. 
N.C.—Gerow v. Seaboard Air Line 
Ry., 128 S.E. 345, 189 N.C. 813, cer¬ 
tiorari denied Seaboard Air Line 
Ry. Co. V. Gerow, 46 S.Ct. 121, 269 
584, 70 L.Ed. 425. 

Va.—Virginian R. Co. v. Andrews, 
27 S.E. 577, 118 Va. 482. 

Wyo.—Chicago, B. «& I. R. Co. v. 

Murray, 277 P. 703, 40 Wyo. 324. 
7umls2ilxLg safe e^ulpment 

The primary purpose of the act is 
to require the railway companles to 
furnish their employees safe Stand¬ 
ard equipment, free from mechanical 
defects.—Riley v. Wabash Ry. Co., 
44 S.W.2d 136, 328 Mo. 910. 

TJ.S.—Baltimore & O. R. Co. v. 
Groeger, Ohio, 46 S.Ct. 169, 266 
U.S. 621, 69 L.Ed, 419. 

Ark.—De Queen & B. R. Co. v. 

Dye, 68 S,W.2d 955, 187 Ark, 219. 
111.—Auschwitz V. Wabash Ry. Co., 
178 N.E. 403, 346 111. 190. 

Ky.—Louisville «& N R. Co. v. Ste- 
phens, 182 S,W.2d 447, 298 Ky. 
328. 

Minn.—0’Dea v. Byram, 222 NW. 
619, 176 Minn. 67. 

Mo.—Pryer v. St. Louis-San Eran- 
cisco Ry. Co., 63 S.W.2d 47, 333 
Mo. 740. 

N.C.—Gerow v. Seaboard Air Line 
Ry., 128 S.E. 345, 189 N.C. 813, cer¬ 
tiorari denied Seaboard Air Line 
Ry. Co. V. Gerow, 46 S.Ct. 121, 269, 
U.S. 584, 70 L.Ed. 425. 

Pa.—Pursglove v. Monongahela Ry. 
Co., 131 A. 477, 286 Pa. 27, certio¬ 
rari denied 46 S.Ct. 352, 270 U.S. 
664, 70 L.Ed. 783. 

6. U.S.—Baltimore & O. R. Co. v. 
Groeger, Ohio, 45 S.Ct. 169, 266 
U.S. 621, 69 L.Ed. 419. 

Ark.—^De Queen & E. R. Co. v. Dye, 
68 S.W.2d 965, 187 Ark. 213. 

111.—Auschwitz V. Wabash Ry. Co., 
178 N.E. 403, 346 111. 190. 

Minn.—0’Dea v. Byram, 222 N.W. 
619, 176 Minn. 67. 

7. NC.—Gerow v. Seaboard Air 
Line Ry., 128 S.E. 345, 189 N.C. 813, 
certiorari denied Seaboard Air 
Line Ry. Co. v. Gerow, 46 S.Ct. 
121, 269 U.S. 584, 70 L.Ed. 425. 

8. Pa.—Pursglove v. Monongahela 
Ry. Co., 131 A. 477, 286 Pa. 27, 


certiorari denied 46 S.Ct. 352, 270 

U. S. 664, 70 L.Ed. 783. 

9. U.S.—Lilly V. Grand Trunk 
Western R. Co., 111., 63 S.Ct. 347, 
317 U.S. 481. 87 L.Ed. 411—Mc- 
Carthy v. Pennsylvania B. Co., 
C.C.A.Ind., 156 P.2d 877. 

Kan.—'Cochran v. Atchison, T. & S. 
P. Ry. Co., 198 P. 686, 109 ICan. 
303. 

Mo.—Urie v. Thompson, 176 S.W.2d 
471, 352 Mo. 211—Drew v. St. Lou¬ 
is-San Prancisco Ry. Co., 293 S. 
W. 468, 220 Mo.App. 7.20. 

Form of action. 

Pederal Employers’ Liability Act 
may be used to prescribe proper 
form of action based on breach of 
duty owing by interstate carrier as 
prescribed by Boiler Inspection Act. 
—Atlantic Coast Line R. Co. v. 
Wetherington, 16 So.2d 720, 245 Ala. 
313. 

10. U.S.—Lilly V. Grand Trunk 
Western R. Co., 111., 63 S.Ct. 347, 
317 U.S. 481, 87 L.Ed. 411—South¬ 
ern Ry. Co. V. Lunsford, Ga., 66 

S.Ct. 604, 29'7 U.S. 398, 80 L.Ed. 
740, rehearing denied '66 S.Ct. 667, 
297 U.S. 729, 80 L.Ed. 1011—Bal¬ 
timore & O. R. Co. V. Groeger, 
Ohio, 45 S.Ct. 169, 266 U.S. 621, 69 
L.Ed. 419—McCarthy v. Pennsyl¬ 
vania R. Co., C.C.A.Ind., 156 P.2d 
877—Eker v. Pettibone, C.C.A.Ind., 
110 P.i2d 451—Ford v. Now York, 
N. H. & H. R. Co., C.C.A.N.Y., C4 P. 
2d 342, certiorari denied 52 S. 
Ct 406, 285 U.S. 649, 76 L.Ed. 
939. 

Ark.—De Queen & E. R. Co. v. Dye, 
68 S.W.2d 956, 187 Ark. 219. 

Ga.—Seaboard Air Line Ry. Co. v. 
D’Avignon, 153 S.E. 96, i41 Ga.App. 
263, certiorari denied 61 S.Ct. 861, 
283 U.S. 827, 76 L.Ed. 1441. 

111.—Auschwitz V. Wabash Ry. Co., 
17'8 N.E. 403, 346 111. 190. 
Ky.—Louisville & N. R. Co. v. Ste- 
phens, 182 S.W.2d 447, 298 Ky. 
328. 

Minn.—0’Dea v. Byram, <222 N.W. 
519, 176 Minn. 67—Larsen v. 

Northern Pac. R. Co., 220 N.W. 
169, 175 Minn. 1. 

Mo.—Cantley v. Missouri-Kansas- 
Texas R. Co., 183 S.W.2d 123, 353 
Mo. 606—^Urie v. Thompson, 176 
S.W.2d 471, 352 Mo. 211—Harlan 

V. Wabash Ry. Co., 73 S.W.2d 749, 
335 Mo. 414—Robison v. Chicago 
& E. I. Ry. Co., '64 S.W.2d 660, 834 
Mo. 81, certiorari denied '64 S.Ct. 
558, 291 U.S. 682, 78 L.Ed. 1069-^ 
Riley v. Wabash Ry. Co., 44 S.W. 
2d 136, 328 Mo. 910. 
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N.H.—Watkins v. Boston & M. R. Tl., 
Ii46 A. 865, 84 NH. 1.24, certkirnrl 
denied Boston & M. R. R. v. Wat¬ 
kins, 60 S.Ct. 85, 280 U.S. 684, 
74 L.Ed. 633. 

N.Y.—Luce V. New York, C. & St. 
L. R. Co., 211 N.Y.S. 184, 213 App. 
Div. 374. 

N.C.—Gerow v. Seaboard Air HAna 
Ry., 128 S.E. 346, ISO N.C. 813» 
certiorari denied Sealxiard Air 
Line Ry. Co. v. Gerow, 46 S.Ct. 121, 
269 U.S. 684, 70 L.Ed. 426. 

Okl.—Cartor v. Chicago, U. 1. & P. 

Ry. Co., 65 P.2d 460, T70 Okl. 202. 
Utah.—Ehalt v. Mo(’arthy, 138 l\2d 
639, 104 Utah 110. 

Wyo.—^Chicago, R. & Q. R. Co. v. 

Murray, 277 V. '703, 40 Wyo. 324. 
39 C.J. p 381 note 34. 

Nature of absolute duty 

An “absolutci” duty, a.s the terrn 
is used in this connection, Ls one 
which Is not subj(‘ct to any limlta- 
tion or condition; it Is poHitive and 
not dependent, and is unciualitlcd I>y 
any conditions or con.sitleiation» 
whatsoever.—I^ehigh Vnlley R. Co. v, 
Boltz, C.C.A.N.Y., 10 P.2a 7-4, 77, cer¬ 
tiorari denied 46 S.Ct. 205, 270 U.B. 
641, 70 L.Ed. 775. 

The oarzler^s iguorauce of the ds- 
feot doas not rclleve it of Haldiity 
under the act.—Scarlett v. At<'hlnon, 

T. & S. P. liy. Co., 60 l».2d 462, 7 
Cal.2d 181, reversed (»n other groundH 
Atchison, T. S. P. Ry. Vo., 67 B. 
'Ct. 541, 300 U.B. 471, 81 L.Wd, 748, 
rehearing denied 67 S.Ct. 787, 301 U. 
S. 712, 81 L.Ed, 1366. 

Iiiteral oompllauoe 
Railway comptmies must litorally 
comply with the statute.—De Queen 
& E. R. Co. V. Dyo, 58 S.W.2d 355. 
187 Ark. 219. 

Matter not wlthln province of oourt 
or jury 

Mo.—Satterlee v. St, Louis-San Fran- 
cisco Ry. Co., 82 S.W.2d -60, 336 
Mo. 943. 

N.H.—Watkins v. Boston & M. R. R., 
138 A. 316, 83 N.H. 10. 

Vehicles covered 

Gasoline engino or tractor used In 
yards for switching and frcquently, 
haullng long lino of cara was held' 
a locomotive withln Boiler Inapec- 
tlon Act and Safety Appliance Act,—- 
Hoffman v. New York, N. H. & H. R, 
Co., C.C.A.N.Y., 74 P..2d 22'7, certio¬ 
rari denied New York, N. H. <& H, R. 
Co. V. Hoffman, 65 S.Ct. 613, 294 

U. S. 715, 79 L.Ed. 1248. 

11. U.S.—^Eker v. Pettibone, C.O.A« 
Ind., 110 P.2d 461. 
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whether or not the carrier is at fanlt.^2 xhe act, 
however, does not make the carrier an insurer^^ ex- 
cept with respect to the matters mentioned in the 
act,i4 and doee not contemplate that railroad engines 
shall be so equipped as to eliminate ali danger of 
employees being hurt;^^ and the mere fact o£ the 
injury of an employee does not of itself mean that 
the act has been violated.^® 


Negligence is not the basis for liability under the* 
act^7 and no question of reasonable or ordinary care 
on the part of the carrier is involved in a case 
brought under the act.^^ When there has been a 
compliance, the statute does not require locomotives 
and their appurtenances to be kept in perfect con- 
dition, but merely that they be in proper and safe 
condition for the purposes of operating in the Serv¬ 
ice to which they are put,^^ and the carriers are left 


12. Mo.—Oantley v. Missouri-Kan- 
sas-Texas R. Co., 183 S.W.2d 123, 
353 Mo. 605. 

13. Minn.—0’Dea v. Byram, 222 N. 
W. 519, 176 Minn. 67—Lars^n v. 
Northern Pac. R. Co., 220 N.W. 
1'59, 175 Minn, 1. 

Va.—Crosswhite v. Southern Ry. 
Co., 23 S.B.2d 777, 181 Va. 40— 
Virginia Ry. Co. v. Andrews, 87 S. 
E. 577, 118 Va. 48,2. 

14. Mo,—Cantley v. Missouri-Kan- 
sas-Texas R. Co., 183 S.W.2d 123. 
353 Mo. 605. 

15. Mo.—Zaohritz v. St. Louis-San 
Francisco Ry. Co.. 81 S.W.2d 608, 
336 Mo.- 801, certiorari denied 56 
S.Ct. 96, 296 U.S. '584, «0 L.Ed. 
413. 

Bropping of dixt ox coal 
In the ahsence of a defect in an 
appliance, the act does not impose 
on a carrier liability for an injury 
apparently resulting from the drop- 
plng of particles of dirt or coal 
upon the appliance in the course of 
fixing the boiler.—0’Dea v. Byram, 
222 N.W. 519, r76 Minn. 67. 

Fallure to construet ralUng around 
deck of tender, which was not re- 
quired by Boiler Inspectio-n Act or 
order of Interstate Commerce Com- 
mission and was not used by any 
other railroad, did not subject birake- 
man to unnecessary perii or causo 
top of tender to be in improper con¬ 
dition and unsafe, in violation of act, 
so as to render railroad liable for 
death of brakeman falling from ten¬ 
der, notwithstanding construction of 
doghouse on top of tender for brake- 
man’s use.—Satterlee v. St. Louis- 
San Francisco Ry. Co., 82 ■S.W.2d 69, 
336 Mo. 943. 

16. Mo,—Zachrltz v. St. Louis-San 
Francisco Ry. Co., 81 S,W.2d 608, 
336 Mo. 801, certiorari denied 56 S. 
Ot. 9i5, 296 U.S. 584, , 80 L.Ed. 413. 

Va.—Crosswhite v. Southern Ry. Co., 
23 S.E.2d 777, 181 Va. 40. 

17. U.S.—Lilly V. Grand Trunk 
Western R Co., 111., 63 S.Ct. 347, 
317 U.S. 481, 87 L.Ed. 411. 

Ala.—^Atlantic Coast Line R. Co. v. 
Wetherlngton, 16 So.2d 720, 245 
Ala. 313. 

Cal.—Scarlett v. Atehison, T. & S. 
P, Ry. Cp., 60 P.2d 462, 7 Cal.2d 
iSl, reversed on other • ■ grbundS 
Atohison, T. & B. F.-liy.- Co., 57 


S.Ct. 541, 800 U.S. 471, 81 L.Ed. 
748, rehearing denied '5'7 S.Ct. 787, 
301 U.S. 712, 81 L.Ed. ,1365. 

Mo.—Cantley v. Missouri-Kansas- 
Texas R. Co., 183 S.W.2d 123, 363 
Mo. 60'5—Urie v. Thompson, 17'6 
S.W.2d 471, 362 Mo. 211—Aly v. 
Terminal R. R. Ass'n of St. Louis, 
78 S.W.2d 851, 336 Mo. 340—Fryer 
V. St. Louis-San Francisco Ry. Co., 
63 S.W.2d 47, 333 Mo. 740. 

“Be It ever so careful It is liable 
if it permits an unsafe engine to 
be used on Its line.”—^Ehalt v. Mc- 
Carthy. 138 P.2d 639, '645, 104 Utah 
110 . 

Negligence per se 

(1) A violation of the act Is neg¬ 
ligence per se. 

U.S.—MeCarthy v. Pennsylvania R. 

Co., C.C.A.Ind., 156 F.2d 877. 

Mo.—Fryer v. St. Louis-San Fran¬ 
cisco Ry. Co., 63 S.W..2d 47, 833 
Mo. 740—Drew v. St. Louis-San 
Francisco Ry. Co., 293 S.W. 468, 
220 Mo.App. 720. 

(2) A violation of the act implies 
or constitutes negligence. 

U.S.—Ford V. New York, N. H. & H. 
R. Co., C.C.A.N.Y., 54 F.2d 342, 
certiorari denied. 52 S.Ct. 405, 286 
U.S. 549, 76 L.Ed. 939. 

Minn,—CDea v. Byram, 222 N.W. 
'619, 176 Minn. 67—Larsen v. 

Northern Pac. R. Co., 2-20 N.W. 
159, 175 Minn. 1. 

(3) If there is a violation, neg¬ 
ligence is presumed.—Pursglove v. 
Monongahela Ry. Co., 131 A.- 477, 286 
Pa. 27, certiorari denied 46 S.Ct. 362, 
270 U.S. 654, 70 L.Ed. 783. 

The duty is fasteaed on the car¬ 
rier regardless of negligence. 

Ala.—Atlantic Coast Line R. Co. v. 
Wetherlngton, 16 ' So.2d 720, 245 
Ala. 313. 

Utah.—Ehalt v. MeCarthy, 138 P.2d 
639, 104 Utah 110. 

The only defense of carrier sued 
for employee’s injuries under act is 
that proper appliances were provlded 
and were maintained in good condi¬ 
tion, or that defective appliance was 
not contributing cause of injuries.— 
Southern Ry. Co. v. Lunsford, 179 
S.B. 671, '50 Ga.App. 829, reversed on 
other grounds 66 S.Ct. 604, 29'7 U.S. 
398, 80 L.Ed. 740, rehearing denied 
i56 S.Ct. 667, 297 U.S. 729, 80 L.Ed. 
,1011—Seaboard Air Line Ry. Co. v. 
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D'Avignon, 153 S.E. 96, 41 Ga-App. 
.263, certiorari denied 51 S.Ct. 351, 
283 U.S. 827, 75 L.Ed. 1441. 

18. Ark.—De Que en & E. R. Co. v, 
Dye, 58 S.W.2d 955, 187 Ark. 219. 

Cal.—Scarlett v. Atehison, T. & s. 
F. Ry. Co., 60 P.2d 462, 7 Cal.2d 
181, reversed on other grounds 
Atehison, T. & S. F. Ry. Co., 57 S. 
Ct. 541, 800 U.S. 471, 81 L.Ed. 748, 
rehearing denied 6-7 ' S.Ct. 787, 301 
U.S. 712, 81 L.Ed. 1365. 

Mo.—Riley v. Wabash Ry. Co., 44 S. 

W.2d 136, 328 Mo. 910. i 

Change from commozulaw mls ! 

. By Boiler Inspection Act § 2 de¬ 
fendant was bound absolutely to fur- 
nish what before, under the common 
law, it was its duty to exercise or¬ 
dinary care to provide. 

U.S.—Baltimore & 0. R. Co. v. Groe- 
ger, Chio, 45 S.Ct. 169, 266 U.S. 

. 621, 69 L.Ed. 419. 

111.—Auschwitz V, Wabash Ry. Co., 
178 N.E. 403, 346 111. 190. 

N.Y.—Luce V, New York, C. & St. 

L. R. Co., ,211 N.Y.S. 184, 213 App. 

■ Div. 37-4. 

N.C.—Gerow v. Seaboard Air Line 
Ry., 128 S.E. 345, 189 N.C, 813, 

certiorari denied Seaboard Air 
Line Ry. Co. v. Gerow, 46 S.Ct. 
121, 269 U.S. 684, 70 L.Ed. 425. 

19. U.S.—Baltimore & 0. R, Co. v. 

Groeger, Ohio, 45 S.Ct. 169, 266 

U.S. 621, 69 L.Ed. 419. 

39 C.J. p 381 note 35, p 997 note 

Failure to replace defective loco- 
motive held violation of act.—Kidd 
v. Chicago, R. I. & P. Ry. Co., 274 
S.W. 1079, 310 Mo. 1, certiorari de¬ 
nied Chicago, R. I. & P. Ry. Co. v. 
Kidd, 46 S.Ct. 119, 269 U.S. 682, 70 
L.Ed. 424. 

Operatiou of dralu cocfe 
Railroad had duty of seeing that 
drain cock was so fitted to engine 
that application of manual force in 
closing it would not pull it loose; 
drain cock fitted to locomotive so as 
to invite use of both hands must be 
so fitted to wlthstand two-hand pull. 
—Fredericks v. Erie R. Co., C.C.A.N. 
Y., 36 F.2ia 716. 
arease oxl haudholds 
Where the carrier has complied 
with the statute by providing hand- 
holds,and maintaining them in goo*4 
repair, in accordance with' the re- 
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free to determine how their boilers^^^ and tenders,^! 
with their appurtenances,22 shall be kept in proper 
condition for use without unnecessary danger. 

The act is to be liberally construed^S in the light 
of its prime purpose, the protection of employees 
and others by requiring the use of safe equipment,24 
although this does not mean a construction such as 


to include cases beyond the plain intent and scope of 
the act,25 Whatever in fact is an integral or csscn- 
tial part of a completed locomotive, and all parts or 
attachments definitely prescribed by lawful ordcr of 
the Interstate Commcrce Commission, are within the 
statute,26 but mere experimental devices or gadgcts,. 
which do not increase the perii but may prove hclp- 


quirement of the Interstate Com- 
merce Commission, the fact that a 
locomotive tender becomes unsafe 
because of the presence of grease on 
the handholds does not render the 
carrier liable under the statute, even 
Tf the presence of the grease was 
due to negligence.—Ford v. New 
Tork, N. H. & H. R. Co., C.C.A.N.Y., 
64 F.2d 3i42, certiorari denied 52 S. 
Ct. 40'5. 285 U.S. 549, 76 L.Ed. 939. 
Failure to check water level of boil. 
er 

Where water in boiler of engine 
was low when engine was turned 
over to hostler and his helper, who 
did not check water level, and boiler 
exploded about one half hour there- 
after, helper could not recover under 
act for injuries sust§-ined in explo- 
sion, since explosion resulted from 
working of engine and the inatten- 
tion of the employees, and no de- 
fect or danger inherent in the equip- 
ment was involved.—Ehalt v. Mc- 
Carthy, 138 P.2d 639, 104 Utah 110. 

20. U.S.—Baltimore & O. R. Co. v. 
Groeger, Ohio, 45 S.Ct. 169, 266 U. 
S. 521, 69 L.Ed, 419. 

111.—Auschwitz V. Wabash Ry. Co., 
178 N.E. 403, 346 111. 190, 

N.C.—Gerow v. Seaboard Air Line 
Ry., 128 S.E. 345, 189 N.C. 813, 
certiorari denied Seaboard Air 
Line Ry. Co. v. Gerow, 46 S.Ct. 
121, 269 U.S. 584, 7d L.Ed. 426. 

21. 111.—Auschwitz v. WabiLSh Ry. 
'Co., 178 N.E. 403, 34'6 IU.. 190. 

22. 111.—Auschwitz V. Wabash Ry. 
Co., supra. 

23. U.S.—Lilly V. Grand Trunk 
Western R. Co., 111., 63 S.Ct. 847, 
317 U.S. 481, 87 L.Ed. 411. 

Mo.—Riley v. Wabash Ry. Co., 44 S. 

W.2d 136, 328 Mo. 910. 

39 C.J. p 381 note 3-6: 

All parts and appurtenaaces of a 
locomotive are included within the 
application of the act.—Arnold v. 
Alton R. Co., 124 S.W.2d 1092, 842 
Mo. 1049. 

Condltions other tlian mechanlcal 

(1) Conditions other than mechan- i 
ical imperfections can render equip- 
ment unsafe to operate, within the 
act. 

U.S.T-Lilly V. Grand Trunk Western 
Ii. Co.,'IU., 63 S.Ct. 347, 317 U.S. 
481, 87 L.Ed. 411. 

Ala.—Atlantic Coast Line R. Co. v. 
Wetherington, 16 So.2d 720, 246 
Ala. 313. 


Ky.—Louisville & N. R. Co. v. Ste- 
phens. 182 S.W..2d 447, 298 Ky. 
328. 

Mo.—Urie v. Thompson, 176 S.W. 
2d 471, 352 Mo. 211. 

(2) There may be a recovery un¬ 
der act when improper or unsafe 
condition of boiler results because 
of some foreign matter added to it 
which, when so added and used, 
makes boiler unsafe, as well as from 
some mechanical defect.—Atlantic 
Coast Line R. Co. v. Wetherington, 
16 So.2d 720, 245 Ala. 313. 

(3) Aetion based on improper op- 
eration must be brought under Fed- 
eral Bmployers’ Liability Act, and 
not under Boiler Inspection Act.— 
Ehalt V. MeCarthy, 138 P.2d 639, 104 
Utah 110. 

Gasollne engine or tractor used in 
yards for switching and frequently 
hauling long line of cars was held 
a locomotive within the act.— 
man v. New York, N. H. & H. R. Co., 
C.C.A.N.Y., 74 F.2d 227, certiorari de¬ 
nied New York, N. H. & H. R. Co. v. 
Hoffman, 65 S.Ct. 613, .294 U.S. 71-5, 
79 L.Ed. 1248. 

Water alfeoting accnracy of water 
gatLge 

Where type of water furnished by 
railroad for u?e in locomotive boil- 
ers causes foaming afCecting accura- 
cy of water gauge and causlng an 
unusual exhaustion of water, theroby 
allowing crown sheet to overheat, 
resulting in explosion when more 
water is added, railroad is liable for 
engineer’s resulting death although 
the boiler and all its appurtenanoes 
were otherwise in proper and safe 
condition.—Atlantic Coast Line R. 
'Co. V. Wetherington, 16 So.2d 720, 
245 Ala. 313. 

Absence of gangway chalns on lo¬ 
comotive with loose apron, although 
not actionable fault in itself, was 
material in deciding whether there 
was negligence in maintaining loose 
apron.—^Watkins v. Boston & M. R. 
R., 138 A. 315, 83 N.H. 10. 

24. U.S.—Lilly' V. Grand Trunk 
Western R. Co., 111., 63 S.Ct. 847, 
817 U.S. 481, 87 L.Ed. 411. 

25. Mo.—R^ey v. Wabash Ry. Co., 
44 S.W.2d 136, 328 Mo. 910. ■ 

Misplaoed clinker hook 

Brakeman's fall from top of tan- 
der after stumbling over clinkeri 
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hook, due to negligent misplaccmt-nt 
of hook, would not bo caused by vlo- 
lation of the act, so as to ronder 
railroad liable for brakonian's doath, 
sincG the misplacing of the clinker 
hook did not constitute violation of 
such act.—Satterleo v. St. IjOuLs-vS^an 
Francisco Ry. Co., 82 S.W.2d 69, 336 
Mo. 943. 

26. U.S.—Southern Ry. Co. v. Luns- 
ford, Ga., 66 S.Ct. 604, 297 U.S, 
398, 80 L.Ed. 740, rohoaring tlf- 
nlod 56 S.Ct. -667, 297 U.S. 7-29, «0 
L.Ed. 1011. 

Ky.—Louisville & N. R. Co. v. Sta- 
phens, 182 S.W.2d 447, 298 Ky. 
328. 

39 C.J. p 381 note 36 [a]. 

Spriukler hose 

N.Y.—Battlos V. Rutiand R. Oo., 292 
N.Y.S. 532, 249 App.Div. 905. 

Tank slll, draw bar, and draw..bar 
pln 

Ga.—Seaboard Air Line Ry. Co. v. 
D'Avignon, 153 S.E. 96, 41 (J.a.App. 
263, certiorari denied 51 S.Ct. 351, 
283 U.S. 827, 75 L.Ed. H4I. 

Water glass disclosing levol of wa« 
ter in boiler 

Ky.—LouLsvillo N. R. Co. v. Hte- 

phens, 182 S.W..2d 44 7, 298 Ky. 328. 
Drlfting throttle and grate shaker 
Mo.—Kidd V. Chlcago, U. I. P. 
Ry. Oo., 274 S.W. 1079, 310 Mo. 
1, certiorari denied Chlcago, R. I. 
& P. Ky. Co. V. Kidd, 46 S.Ct. 119, 
269 U.S. 682, 70 L.Ed. 424. 

Ice on tender; ^‘clean’’ 

Tho u.so of a tendor, upon whoso 
top an employce must go in course 
of his dutiea, and which is oovored 
with ice, involves unnece«.«sary porll 
to life or llmb, within the act; tho 
Interstate Commerce Commission, in 
using the word "clean" in promul- 
gating rulo provldlng that top of 
tendor behind fuel space shall be 
kept clean and a moans provided to 
carry oft waste water meant some- 
thing more than mere manner of 
construction or mechanical opora- 
tion, because “clean" does not nat- 
urally lend itself to such a llmlted 
connotatlon, . but the commlsftlon 
meant a contlnuing duty of promot- 
ing the safety of employees by re- 
moving from the top of the tender 
all extraneous substances which 
might make standing there hazard- 
ous.—^Lilly V. Grand Trunk Western 
R. Co„ 111., '63 S.Ct. 347, 817 U.S. 
481, 87 L.Ed. 4X1. 
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fui in an emergency, are not within the statute.^^ 

Time and place as affecting requirements, The 
duty imposed on the carrier by the statute is a con- 
tinuing one;28 it has the continuous duty to have 
its locomotives equipped with parts and appurtenanc- 
es which are safe when in their normal place, and 
it makes no difference where the unfit condition aris- 
es.^^ 

Service to which appUance put The phrase ‘‘in 
the Service to which the same are put,’’ in the stat¬ 
ute, must, it has been held, be taken to mean the 
Service for which the appliance is designed or to 
which it is put with the employer’s knowledge and 
acquiescence.si Under other authority, while a 
failure to comply with the statute gives rise to no 
cause of action in favor of an injured employee un- 
less such failure is a proximate cause of the acci*- 


56 C.J.S. 

dent, as discussed infra § 257, where such failure is 
a proximate cause of the accident the employee can 
recover even though not engaged at the time in an 
operation in which the safety appliances are specifi- 
cally designed to furnish him protection.32 

Use on carrier*s Une; repairs, The Boiler In- 
spection Act has been construed as applying only 
when the locomotive is in use on the carrier’s line or 
in moving trafhc,33 so as to exclude a locomotive re- 
moved from active Service for repairs.^^ 

Action by Interstate Commerce Commission, A 
rule adopted by the Interstate Commerce Commis- 
sion in the exercise of its authority to set standards 
of compliance with the act acquires the force of law 
and becomes an integral part of the act;35 and any 
violation of the commission’s rules or orders in this 
respect has been held to constitute such a violation 
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27. U.S.—Southern Ry. Co. v. Luns- 
ford, Ga., '56 S.Ot. 504, 297 U.S. 
398, 80 L.Ed. 740, r-ehearing denied 
56 S.Ot. 667, 297 U.S. 729, 80 L- 
Ed. 1011. 

3) e vice to apply air hralces auto- 
matioally whenever front truck of 
locomotive left rails, which device, 
although In use for seven years, was 
in experimental stage, was not with¬ 
in act, so as to be absolutely te- 
quired to be in proper condition. 

U.S.—Southern Ry. Co, v. Lunsford, 
supra, 

Ga.—Southern Ry. Co. v. Goree, 187 
S.B. 297, 64 Ga.App. 134, 

28. U.S.—Lilly V. Grand Trunk 
Western R. Co., 111., 63 S.Ct. 347, 
317 U.S. 481, 87 L.Ed. 411—South¬ 
ern Ry. Co. V. Lunsford, Ga., 66 
S.Ct. 604. 297 U.S. 398, 80 L.Ed. 
740, rehearing denied 56 S.Ct. 667, 
297 U.S. 7.29. 80 L.Ed. 1011—Bal- 
timore & O. R. Co. v. Groeger, 
Chio, 45 S.Ct. 169, 266 U.S. 621, 
69 L.Ed. 419. 

Ga.—Seaboard Air Line Co. v. 
D’Avignon, 153 S.E, 96, 41 Ga.App. 
263, certiorari denied 51 S.Ct. 351, 
283 U.S. 827, 75 L.Ed. 1441. 

Ky.—Louiaville & N. R. Co. v. Ste- 
phens, 182 iS.W.2d 447, 298 Ky. 
328. 

Mo.—Urie v. Tho“mpson, 176 S.W.2d 
471, 852 Mo. 211—Robison v. Chi- 
cago & E. I. Ry. Co., 64 S.W.2d 
660, certiorari denied 54 S.Ct. 658, 
291 U.S. 682, 78 L.Ed. 1069, 

N.H.—Watkins v. Boston & M. R. R., 
146 A. 865, 84 N.H. 124, certiorari 
denied Boston & M. R. R. v, Wat¬ 
kins, 60 S.Ct. 36, 280 U.S. 684, 74 
L.Ed. 633. 

29. U.S.—^McCarthy v. Pennsylvania 
R. Co., C.C.A.Ind., 166 P.2d 877. 

Minn.—0'Dea v. Byram, 222 N.W. 
619, 176 Minn. 67—Larsen v. North¬ 
ern Pac. R. Co., 220 N.W. 169, 176 
Minn. 1. 


30. U.S.—McCarthy v. Pennsylvania' 

R. Co., C.C.A.Ind., 15'6 F.2d 877. 

ATisixLg or becomlng apparent after 
leavlng 

(1) The act was violated by rail- 
road although engine was in appar¬ 
ent good condition when it left, and 
the defect became apparent along 
the way.—McCarthy v. Pennsylva¬ 
nia R. Co., supra. 

(2) The use of an engine which 
becomes defective by reason of a 
broken piston and cylinder head aft¬ 
er it has started on its run so as 
to be dangerous to life and limb is 
a violation of the act, although it is 
used only for the purpose of com- 
pleting its run and although it is 
not violative "of the provision of 
the Pederal Safety Appliance Act 
which applies only to brake eotuip- 
ment of an engine.—Kilburn v. Chi- 
cago, M. & St. P. Ry. Co., 232 S.W. 
1017, 289 Mo. 76. 

31. Cal.—Edgington v. Southern 

Pac. Co„ 65 P.2d '563, 12 Cal.App. 

2d 200. 

Wyo.—Chicago, B. & Q. R. Co. v. 

Murray, 277 P. 703, 40 Wyo. 324. 

MalutenaiLce of defective placard 
board on water car by railroad re- 
sulting in injuries to brakeman, who 
grasped board to balance himself, 
was held to render railroad liable 
under act, where jury found that 
board was used by brakeman for 
purpose for which it was custom- 
arily used with knowledge and con- 
sent of railroad.—Edgington v. 
Southern Pac. Co., 56 P.2d 553, 12 
Cal.App.2d 200. 

32. U.S.—Anderson v. Baltimore & 

O. R. Co., C.C.A.N.T.. 89 P.2d 629, 

certiorari denied Baltimore & O. R. 

Co. V. Anderson, 58 S.Ct. 14, 302 U. 

S. 696, 82 L.Ed. 538. 
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33. Cal.—Compton v. Southern Pac. 
Co., 161 P.2d 40, 70 Cal.App.2d 
267. 

The test to determine whether an 
employee working in a roundhouse 
on an engine ujndergoing running re- 
pairs or servicing, the engine being 
nominally engaged in interstate 
commerce, is engaged in interstate 
commerce, within the meaning of the 
Pederal Employers' Liability Act, 
and the test to determine whether 
such an engine is In use and on rail- 
road’s line within the Safety Appli¬ 
ance or Boiler Inspection Acts, are 
not synonymous.—Compton v. South¬ 
ern Pac. Co., supra. 

34. Cal.—^Compton v. Southern Pac. 
Co., supra. 

35. U.S.—Lilly v. Grand Trunk 
Western R. Co., 111., 63 S.Ct. 347, 
317 U.S. 481, 87 L.Ed. 411—Rau- 
denbush v. Baltimore & O. R. Co., 
C.C.A.Pa., 160 P.2d 3'63. 

Ky.—Louisville & N. R. Co. v. Ste- 
phens, 182 S.W.2d 447, 298 Ky. 328. 
Tailure to have horlzontal hand- 
hoid attached to rear end of tender 
below top was held not to violate or- 
der of commission.—Satterlee v. St. 
Louis-San Prancisco Ry. Co., 82 S. 
W.2d 69, 336 Mo. 9,43. 

Locomotive “In. usej” Ughts 
Locomotive in railroad switch- 
yard, which had been temporarily 
uncoupled from a string of cars and 
moved a few feet distant, where it 
was resting with the expectation that 
it would shortly be recoupled to cars, 
was in use in switchyard within 
meaning of rule requiring each lo- 
comotive used in yard Service be- 
tween sunset and sunrise to have 
head and rear lights of a stipulated 
power and capacity.—Raudenbush v. 
Baltimore & O. R. Co., C.C.A.Pa., 160 

P.2d 363. 
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of the act as to render the railroad conipany liable 
regardless of negligenceSS or to constitute negli- 
gence per stP A carrier using equipment approved 
by the commission cannot be held negligent, under 
the act, for failure to install equipment not required 
by it.®^ 

The failure of the commission to make a rule or 
order covering every defective condition or con- 
struction within the meaning of the act does not re- 
lieve the carrier of the obligation to comply with the 
statute.®® 

§ 228 . - Cars 

a. In general 

b. «Statutory regulations 

c. Improper loading 

a. In Greneral 

A railroad company must use reasonable care and 
dlligence to provide reasonably safe cars. 

It is the duty of a railroad company to use rea¬ 
sonable care and diligence to provide reasonably 
safe and suitable cars and rolling stock.^® The rule 
requiring safe and suitable cars does not apply 
where defective cars are being removed to the shop 


for repairs,4i nor does it apply to an employce 
whose duty it is to handle cars oiit of repair.'^® 

Hand cars and trucks, The duty of a railroad to 
use reasonable care to provide reasonably safe aiul 
suitable cars and rolling stock includes hand and 
push cars furnislied the employee for use in the 
business of the company^® and extends to such cars 
provided by the company for transporting its cin- 
ployees to and from their homes^'^ although the 
journey is commenced after the usual working day 
has ceased.^® 

b. Statutory Regulations 

(1) In general 

(2) Fcdcral Safety Appliancc Acts 
(1) In General 

An absolute duty is imposed on railroad companles, 
by varlous statutes, to provide safe cars. 

The duty of a railroad company to provide safe 
and suitable cars and rolling stock imposed under a 
number of statutes, both federal and state, is an ab¬ 
solute one, and an employee injured by rcason of a 
violation thereof may rccovcr in an action against 
the employer.^® The cmployment of repairmen on 


36. U.S.—Fort Worth & D. C. Ry. 
Co. V. Jones, C.C.A.Tex., 294 F. 8S8. 

39 C,J. p 381 note 8i4 [d]. 

37. Mo.—Satterlee v. St. Louls-San 
Francisco Ry. Co., 82 S.W.2d 69, 
336 Mo. 948. 

Matter not within provlnce of conrt 
or jury 

Mo.—Satterlee v. St. Louis-San 
Francisco Ry. Co., supra. 

33. Minn.—Mahutga v. Minneapolls, 
St. P. & S. S. M. Ry. Co., 234 K. 
W. 474, 182 Minn. 362, certiorari 
denied '51 S.Ct. 494, 283 U.S. 847, 
T5 L.Ed. 1466. 

3Ml'der 

Railroad was not negligent in fail- 
ing to construet ladder at rear end 
of tender with loop or handle ex- 
tending above top on left as well as 
on right side of ladder, so as to be 
liable for death of brakeman falling 
from tender, where ladder complied 
with rule of Interstate Commerce 
Commission.—Satterlee v. St. Louis- 
San Francisco Ry. Co., 82 S.W.2d 69, 
336 Mo. 943. 

39. U.S.—Baltimore & 0. R. Co. v. 
Groeger, C.C.A.Ohio, 2'88 F. 321, 
reversed on other grounds Bal¬ 
timore &. O. R. Co. V. Groeger, 46 
'S.Ct. 169, .2'6S U.S. '521, 69 L.Ed. 
419. 

40. 111.—Chicago & N. W. R. Co. v. 
Swett, 4'5 111. 197, 92 Am.D. 206— 
Sprickerhoff v. Baltimore & O. R. 


Co., 5'5 N.E.2d 1532, 323 Ill.App. 

340. 

39 C.J. p 382 note 43. 

Search for defects and dangerous 
objeots 

(1) Railroad has duty to search 
for defects and dangerous objects in 
its cars as part of duty to exercise 
ordinary care in furnishing reason¬ 
ably safe place for servants to work. 
—Kansas, O. & G. Ry. Co. v. Ballew, 
61 P.2d 181, 177 Okl. 600. 

<2) Buty to furnish safe place to 
work generally see supra § 226. 

(3) Inspection and repair see. in¬ 
fra §§ 235-243. 

Safe passage for brakemen 

(1) In safeguarding its omployeos 
from injury, the railroad is bound to 
use due care to make its cars and 
their loads reasonably safe for the 
passage of its brakemen.—^Morey v. 
Maine Oent. R. Co., 142 A. 585, 127 
Me. 190. 

(2) Where brakeman, accustomed 
to caboose having small cupola and 
side railings, feli while attempting 
to pass from end to end of cabooso 
which had wider cupola and no side 
railings, which equipment was with¬ 
in interstate commerce commission's 
requirements, railroad was not lia¬ 
ble.—Friermood v. Oregon-Washing- 
ton R. & Nav. Co., 235 P. 17, 134 
Wash. 178. 

41. U.S.—Southern R. Co. v. Lyons, 

Ala., 169 F. 55'7, 95 C.C,A. 66, 2'5 

L.R.A.,]SF.S., 33'5. 
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42. Tox.—Gulf, C. & S. F. Uy. Co. 
V. Mayo, 37 S.W. '6*59, 14 Tox.Civ. 
App. 2'53. 

43. Wis.—Hardt v. Chlcfigo, M. Sr. 
St. P. Ry. Co., 110 N.W. 427, 130 
Wis. 612. 

30 C.J. p 384 note 46. 

44. N.J.—Cicaloso v. Lrlulgh Vallf‘y 
R. Co., 69 A. 36G, 75 N.J.Lnw 

45. N.J.—Clcalf '80 V. L<'high Vallcy 

R. Co., supra. 

46. in.—Lukcn y. Lake Shore M. 

S. Ry. Co., 94 N.K. 176, IIl. 377, 
140 Am.S.R. 220. 21 Ann.Cas. S2. 

39 C.J. p 384 noto 60. 

Trnder rederol Bmployers* XiiablUty 
Act 

(1) A railroad company is liable 
for injuries to im employee rosult- 
Ing from a defect or in-sufilcioncy, 
duo to its negligoncc, In Its cars,— 
Joice V. Missouri-Kansas-Toxas R. 
Co., Mo., 189 S.W.2d 668, 161 A.L.R. 
383—30 C.J. p 384 noto 60 [e]. 

(2) Where brakeman was in jurer! 
in attempt to alight from «lowly 
moving caboose whon he slippad on 
a worn burlap bag nailed to oaboo.se 
platform for a mat, railroad <jouia 
not escape liability for injuries un¬ 
der the so-oalled «imple tool doo- 
trine, since caboose was <lef(*cUvo 
because of presence of mat in its 
wom condition, and fact tiuit con¬ 
dition could have bcen easily reme- 
died dld not alter the fact that ca¬ 
boose was actually defective duo to 
negligence of railroad.—MeCarthy v. 
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defective cars to 'repair defects does not violate, 
but strictly complies with, a statute requiring- a rail- 
road company to keep its cars free from defects and 
safe for use in the operation of its road.‘^7 

(2) Federal Safety Appliance Acts 

(a) In general 

(b) Brakes 

(c) Couplers 

(a) In General 

The liability Imposed on railroad companies by the 
Federal Safety Appliance Acts, relating to safety ap- 
pliances on cars, is absolute and does not depend on 


the company's negllgence. The acts are to fce liberally 
construed to effectuate their purpose of '^€-guarding 
employees. 

The Federal Safety A.ppliance Acts, 45 U.S.C.A. 
§ 1 et seq, relating to safety appliances and equip- 
ment on railroad cars and the protection of railroad 
employees and travelers, have a humanitarian^S 
and remediales purpose; they are designed to pro- 
tect and promote the safety of employees and the 
public,50 although primarily to pro-tect employees,51 
and to minimize the dangers of a calling made dan- 
gerous in part by defects in the equipment which 
employees are required to use.52 They are remedial 
statutes53 and are to be construed liberally^^ and 


Palmer, C.C.A.N.T., 113 F.2d 721, 

certiorari denied Palmer v. McCar- 
thy, '61 S.Ct. 50, 311 U.S. 680, 85 L. 
3Bd. 438. 

(3) Hauling of defective car and 
Injury to employee does not render 
railroad liable unless it was neg- 
ligent.—Wilson v. Missouri Pac. B. 
Co., 5 S.W.2d 19, 319 Mo. 308. Cer¬ 
tiorari denied 49 S.Ct, 25, 278 U.S. 
622, 73 L.Ed. 648. 

(4) Defendant held not negligent 
with respect to snow or ice. 

111.—Halloran v. Chicago & N. W. 
Ry. Co., 63 N.E.2d 670, 3'27 Ill.App. 
217. 

Me.—Morey v. Maine Cent. R. Co., 
142 A. 68'5, 127 Me. 190. 

C6) Railroad held not liable for 
negllgence in causing death of sec- 
tion foreman. 

Mass.—Lynch v. New York, N. H. 

H. R. R., 200 N.E. 877, 294 Mass. 
152. 

Va.—Chesapeake & O. Ry. Co. v. 
Butler, 177 S.E. 195, 163 Va. 626. 

xrnder state employexs’ liability 
act, allowing recovery by an em¬ 
ployee injured as a resuit of a de- 
fect in the condition of the ways, 
Works, or machinery used by the 
employer in his buslness, which had 
not been discovered or remedied ow- 
Ing to the negllgence of the employ¬ 
er or of someone intrusted by him 
with the duty in that respect, rail¬ 
road company in possession and con- 
trol of freight car, used in its work, 
is liable for injuries to employee be- 
cause of defect in floor thereof, if 
discoverable and remediable in ex- 
ercise' of reasonable care.—Grifiin v. 
New York, N. H. & H. R. Co., 181 
N.E. 839, 279 Mass. 611. 

State Btatutes recLU-irlng automatlc 
oouplers 

111.—Erlinger’ v. St. Louis & O. Ry. 
Co., 162 Ill.App. 640, afiirmed 92 
N.E. 163, 246 111. 304. 

Mich.—Betterly v. Boyne City, G. & 
A. R. Co., 12,2 N.W. 63'6, 168 Mich. 
385. 

»^hio.—Lake Shore & M. S. Ry. Co. v. 
Benson, 97 N.E. 417, 85 Ohio St 


[ 215, 41 L.R.A.,N.S., 49, Ann.Cas. 

1913A 945. 

39 C.J. p 384 note 60 [h]. 

Automatic or power brakes 

Under Oode § 2082, prohibiting- the 
running of a train of cars not hav- 
ing a sufficient number of cars with 
automatic or power brakes enabling 
the engineer to control the train 
without requiring brakemen to go 
between the ends, or on top, of the 
cars to use the handbrake, the brakes 
need not, as a matter of law, be 
coupled up so as to be operated by 
the engineer, especially where the 
engine is switching or spotting cars. 
—Stearns v. Chicago, R. I. & P. Ry. 
Co., 148 N.W. 128, 166 lowa 666. 
Repair of rolliug stock 

A state statute making rallroads 
liable to injured employees because 
of negligent handling of cars, or de¬ 
fect or insufiiciency in cars or other 
equipment, includes the repair of 
rolling stock. 

U.S.—Great Northern Ry. Co. v. 

Wojtala, C.C.A.Mont., 112 P.2d 609. 
Mont.—Regan v. Montana Logging 
Co., 162 P. 388, '53 Mont. 153. 

47 . U.S.—^Noftz V. Baltimore & O. 
Ry. Co., C.C.A.Ohio, 13 P.2d 389. 

48 . U.S.—Fort Street Union Depot 
Co. V. Hillen, C.C.A.Mich., 119 F.2d 
307, certiorari denied 62 S.Ct. 82, 
314 U.S. 64,2, 86 L.Ed. 615—Gray 
V. Louisville & N. R. Co., D.C. 
Tenn., 197 P. 874—Southern R. 
Co. V. Snyder, Tenn., 187 P. 492, 
109 C.C.A. 344. 

48. U.S.—New York Central R. Co. 
V. U. S., Pa., 44 S.Ct, 436, 265 U. 
'S. ,41, 68 L.Ed. 893—Johnson v. 
Southern Pac. Co., Utah, 25 S.Ct. 
158, 196 U.S. 1, 49 L.Ed. 363—Fort 
Street Union Depot Co. v. Hillen, 
C.C.A.MichL, 119 P.2d 307, certio- 
ra.ri denied 62 S.Ct. 82, 314 U.S. 

■ 642, 86 L.Ed. 616—^Cusson v. Ca- 
nadian Pac. Ry. Co., C.C.A.Vt., 115 
F.2d 430—Cray v. Louisville & 
N. R. Co., D.C.Tenn., 197 P. 874— 
Southern R. Co. v. Snyder, 187 F. 
492, 109 C.C.A. 344—U. S. v. New 
York Cent. R. Co., D.C.N.Y., 70 F. 
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Supp. T-ei—Bocook V. Louisville & 
N. R. Co., D.C.Ky., 67 P.Supp. 154. 
Act is in force in Puorto Rico 
U.S.—American R. Co. of Porto Ri- 
co V. Dldricks-en, Puerto Rico, 33 
S.Ct. 224, 227 U.S. 14i5, '67 L.Ed. 
456. 

50. U.S.—'Cusson V. Canadian Pac. 
Ry. Co., C.C.A.Vt., 115 P.2d 430— 
Tipton V. Atehison, T. & S. F. Ry. 
Co., C.C.A.Cal., 78 P.2d 450, afflrm- 
ed 56 S.'Ct. 715, 298 U.S. 141, 80 
L.Ed. 1091, 104 A.L.R. 831—Keenan 
V. Director General of Railroads, 
C.C.A.N.Y., 286 P. 286, certiorari 
denied 261 U.S. 616, 43 S.Ct. 361, 
67 L.Ed. 828—Southern R. Co. v. 
•Snyder, Tenn., 187 F. 492, 109 C.C. 
A. 344—U. S. V. New York Cent. 
R. Co., D.C.N.Y., 70 F.Supp. 761. 

Ariz.—Apache Ry. Co. v. Shumway, 
158 P.2d 142, 62 Ariz. 3'59, 159 A. 
L.R. 857. 

Ark.—De Queen «& E. R. Co. v. Dye, 
58 S.W.2d 95'5, 187 Ark. 219. 

Fla.—Atlantic Coast Line R. Co. v. 
Moore, 181 So. 374, 13i5 Fla. 485, 
modified on other grounds 186 So. 
210, 135 Fla. 485. 

Tenn.—Southern Ry. Co. v. Woods, 
86 S.W.2d 903, 19 Tenn.App. 314. 
39 C.J. p 38'6 note 57. 

Pumishing safe equipment 
The primary purpose of the acts is 
to require the railway companies to 
furnish their employees safe Stand¬ 
ard qquipment, free from mechanical 
defects.—Riley v. Wabash Ry. Co., 44 
S.'W.2d 136, 328 Mo. 910. 

51. U.S.—Swinson v. Chicago, St. 
P., M. & O. Ry. Co., Minn., 65 S. 
Ct. '617, 294 U.S. ‘529, 79 L.Ed. 1041, 
96 A.L.R. 1136, rehearing denied 
6'5 S.Ct. '642, 295 U.S. 767, 79 L.Ed. 
1708. 

52. U.S.—Cusson v. Canadian Pac. 
Ry. Co., C.C.A.Vt., 115 F.2d 430. 

53. U.S.—Gray v. Louisville & N. R 
Co., D.C.Tenn., 197 F. 874. 

54 . U.S.—Brady v. Terminal R. 
Ass'n of St. Louis, Mo., 68 S.Ct, 
426, 303 U.S. 10, 8.2 L.Ed. 614— 
New York Central R. Co. v. U. S., 
Pa., 44 S.Ct. 436, 266 U.S. 41, 68 



56 C.J.S. 


MASTER AND 8EBYANT 


§ 228 


in the light o£ their remedial purposcs,^^ although 
this does not mean a construction such as to include 
cases beyond the plain intent and scope of the acts.®6 
On the other hand, the acts will not be given an 
unreasonable construction,5'^ or, it has been held, one 
which makes their requirements impractical or im- 
possible to perform,58 although other authority holds 
that impracticability is no defense.59 The acts do 
not contemplate that railroad cars shall be so 
equipped as to eliminate ali danger of employees 
being hurt,®^ and the mere fact of the injury of 


an employee does not of itsclf mean that the acts 
have been violated.^i The acts are to be construed^^ 
and applied^s with the Federal Employcrs* Liability 
Act. The standards prescribed by the Safety Ap- 
pliance Acts must be strictly conformcd to, and 
equivalents or substitutos are not permitted;®'^ a 
literal compliance with the terms of the acts is re- 
quired.65 

The duty to comply with the provisions of the 
acts is absolute and failure to comply rcnders the 
company liable to an employee injurcd by such fail- 


L.Ed. 893—Fort Street Union De¬ 
pot Co. V. Hillen, C.C.A.Mich., 119 
P.2d 307, certiorari denied 62 S. 
Ct. 82, 314 U.S. 642, 86 L.Ed. 615 
—Gray v. Louisville & N, K. Co., 
D.C.Tenn., 197 P. 874—Bocook v. 
Louisville & N. R. Co., D.C.Ky., 67 
F.Supp. 154. 

Cal.—^Scarlett v. Atchison, T. & S. 
F. Ry., 60 P.2d 462, 7 Cal.2d 181, 
rerersed on other grounds '57 S.Ct. 
541, 300 U.S. 471, 81 L.Ed. '748, re- 
hcaring denied 57 S.Ct. 787, 301 U. 
S. 712, 81 L.Ed. 1365—Maurice v. 
State, 110 P.2d 706, 43 Cal.App.2d 
270. 

Ga.—^Western & A. R. R. v. Meister, 
,140 S.E. 905, 37 Ga.App. 670. 

Mo.—Rlley v. Wabash Ry. Co., 44 S. 

W..2d 13'6, 328 Mo. 910. 

39 C.J. p 386 note 57. 

"The Safety Appliance Act . . . 
has been liberally construed so as 
to give a right of recovery for every 
injury the approximate cause of 
which was a failure to comply with 
a requirement of the act."—Swinson 
V. Chicago, St. P., M. & O. Ry. Co., 
Minn., 65 S. Ct. 517, 294 U.S. 529, 79 
L.Ed. 1041, 96 A.L.R. 1136, rehear- 
ing denied 65 S.Ct. 642, 295 U.S. 767, 
79 L.Ed. 1708. 

Traln as tinit involved 
Where a train is the unit involved 
in a personal injury action brought 
by an employee of an interstate rail¬ 
road, the provisions of the act ap- 
ply, but if a car is the unit, the act 
does not apply.—Conrad v. Baltimore 
& O. R. Co., 133 S.W.2d 350, 34'5 Mo. 
335. 

Tender; engine 

(1) The term "cars" includes ten- 
ders. 

Del.—Philadelphia & R. R. Co. v. 

Winkler, 56 A. 112, 4 Pennew. 387. 
Mo.—Moore v. St. Joseph & G. I. 
Ry. Co., 18'6 S.W. 1035, 268 Mo. 
31, afflrmed 37 S.Ct. 278, 243 U.S. 
311, 61 L.Ed. 741. 

(2) While under Safety Appliance 
Act Word "car" or "cars" will be con¬ 
strued to include engine and tender, 
yet, when wording and context of or- 
der or rule of Interstate Commerce 
Commission indicates otherwise, it 
will not be so construed.—Satterlee 

660.J.S.-61 


V. St. Louis-San Prancisco Ry. Co., 
82 S.W.2d 69, 336 Mo. 943. 

'*Secure” 

(1) The word "secure," as used 
In the act in the requirement of "se¬ 
cure" equipment of specified char¬ 
acter, refers only to the mechanical 
and structural character of the 
equipment.—Tobin v. Detrait, T. & 
I. R. Co., 13 N.E.2d 739, 57 Ohio App. 
3.06. 

02) Thus a light fall of snow upon 
a sili step does not render it Inse- 
cure within such requirement.—Rau- 
denbush v. Baltimore & O. R. Co., 
C.G.A.Pa., 160 P.2d 363—Rauden- 
bush V. Baltimore & O. R. R., D.C. 
Pa., 65 F.Supp. 6. 

(3) Likewise, accumulation of 
frost thereon dld Jiot render running 
board on tank car insecure.—Tobin 
V, Detroit, T. & I. R. Co., 13 N.E. 
2d 739, 6'7 Ohio App. 306. 

04) Word "securev means more 
than flrmly fastened, and means safe 
for use in purpose for which it is 
intended. 

U. S.—^Davis V. Reynolds, C.C,A.Va., 
280 P. 363. 

Cal.—Scarlett v. Atchison, T. & S. P. 
Ry., 60 P,2d 462, 7 Cal.2d 181, re- 
versed on other grounds 6'7 S.Ct. 
641. 300 U.S. 471. 81 L.Ed. 748, te- 
hearing denied 57 S.Ct. 787, 801 

U. S. 712, 81 L.Ed. 1365. 

(5) "Secure steps" mean steps 
which furnish secure footing for em¬ 
ployees having to use them.—Davis 

V. Reynolds, C.C.A.Va., 280 P. 3‘63. 

55. U.S.—New York Central R. Co. 

V. U. S., Pa., 44 S.Ct. 436, 265 U. 
S. 41, 68 L.Ed. 893—Johnson v. 
Southern Pac. Co., Utah, 2'5 S.Ct. 
158. 196 U.S. 1, 49 L.Ed. 363—Gray 
V. Louisville & N. R. Co„ D.C. 
Tenn., 197 P. 874—^Fort Street Un¬ 
ion Depot Co. V. Hillen, C.C.A. 
Mich., 119 F.2d 307, certiorari de¬ 
nied 62 S.Ct. 82, 314 U.S. 642, 86 
L.Ed. 515—Cusson v. Canadian 
Pac. Ry. Co., C.C.A.Vt., 115 P.2d 
430—U. S. V. New York Cent. R. 
Co., D.C.N.Y., 70 F.Supp. 761— 
Bocook V. Louisville & N. R. Co., 
D.C.Ky., 67 F.Supp. 154. 

Cal.—Scarlett v. Atchison, T. & S. 
F. Ry.. 60 P,2d 462. '7 Cal.2d 181, 

961 


reversed on other grounds 57 S. 
Ct. 6'41, 300 U.S. 471, 81 L.Ed. 748, 
rehearing denied 67 S.Ct. 787, 301 
U.S. 712, 81 L.Ed, 1365. 

Malnteiiaixce of eqtulpment In danger. 
ous poeitlon 

The Federal Safety Appliance Acts 
and Interstate Commerce Commis- 
sion’s regulatlons standarlzlng oer- 
tain railroad equipment cannot be so 
construed as to authorize mainte- 
nance of equipment in posltlon which 
will destroy safety of employeo'a 
place of Work by creating unneces- 
sary hazard, as by placlng automatic 
ooupler lever on top of cnd sili of 
gondola freight car.—Apache Ry. Co. 
V. Shumway. 158 P.2d 142, 150 A.L. 
R. 857, €2 Ariz. 3'59. 

56. Mo,—Riley v. Wabash Ry. Co., 
44 S.W.2d 136, 328 Mo. 910. 

57. U.S.—St. I.iouis, Iron Mountaln 
& Southorn R. Co. v. Taylor, Ark., 
28 S.Ct. 616, 210 U.S. 281, '52 L.Ed. 
1061—Siegol v. New York Central 
& H. R. R. R. Co., C.C.V&., 178 F. 
873. 

Kan.—MIssourI Pac. R. Co. v. Brlnk- 
meier, 7'7 Kan. 14, 93 1\ 621. 

39 C.J. p 387 note 59. 

68 . Kan.—Missouri Pao. Ry. Co. v. 
Brinkmeier, supra. 

59. U.S.—Payne v. Colvln, 276 F. 
15, certiorari denied 42 S.Ct. 921, 
257 U.S. 652, 66 L.Ed. 418. 

39 C.J. p 38i5 note 52 [aj, 

60. Mo.—Zachritz v. St. Louis-San 
Francisco Ry. Co., 81 S.W.2d 60«, 
336 Mo. 801, certiorari denied fi'6 
S.Ct. 95, 296 U.S. '584, 80 L.Ed. 
413. 

61. Mo.—Zachritz v. St. Louis-San 
Francisco Ry. Co., supra. 

62. Ark.—De Que en & E. R, Co, v. 
Dye, '58 S.W.2d 965, 187 Ark. 219. 

Tenn.—Southern Ry. Co. v. Woods, 
86 S.W.2d 903, 19 Tenn.App. 314. 

63. Ark.—De Queen & B. R, Co. v. 
Dye, '58 S.W.2d 955, 187 Ark. 219. 

64. Ark.—De Queen & B. R. Co. v. 
Dye, supra. 

39 C.J. p 386 note 64. 

65. Ark.—^De Queen & E, R, Co, v. 
‘ Dye, supra. 
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are®® despite the absence from the acts of any ex- | press language conferring a right of action,®^ pro- 


B6. U.S.—Myers v. Reading* Co., Pa., 
67 S.Ct, 1334, 331 U.S. 477, 91 L. 
Ed. 1615—Brady v. Terminal R. 
Ass'n of St. Louis, Mo., 58 S.Ct. 
426, SOS U.S. 10, 82 L.Ed. i614-— 
Atchison, T. & S. P. Ry. Co. v. 
Scarlett, Cal.. 57 S.Ct. 541, 300 U. 
'S. 471, 81 L..Bd. '748, rehearing de- 
nied I5'7 S.'Ct. 787, 301 U.S. 712, 81 

L. Bd. 1365—Moore v. Chesapeake 
& O, Ry. Oo., Ind., '54 S.Ct. 402, 
291 U.S. 205, 78 L.Ed. 755—Great 
Northern R. Co. v. Otoes, Minn., 
86 S.Ct. 124, 239 U.S. 349, 60 L.Ed. 
322—Swinson v. Chicago, St. P., 

M. & O. Ry. Co., C.C.A.Minn., 72 

P.,2d 649, reversed on other 

grounds 55 S.Ct. 517, 294 U.S. 629, 
79 L.Bd. 1041, 96 A.L.R. 1136, re- 
hearing denied 55 S.Ct. 642, 295 U. 
S. 767, 79 L.Ed. 1708—Ford v. New 
York, N. H. & H, R. Co., C.C.A, 

N. T., 54 P.2d 342, certiorari de¬ 
nied 52 S.Ct. 40i5, 285 U.S. '649, 76 
L.Ed. 939—^^Cochran v. Pittsburgh 
& L. E. R. Co., E.C.Ohio, 31 F. 
2d 769—Sherry v. Baltimore & O. 

R. Co., C.C.A.Ohio, 30 F.2d 487, I 
certiorari denied 50 S.Ct. 16, 280 1 
U.S. 655, 74 L.Ed. 611—-Bocook v. 
Louisville & N. R. Co., D.C.Ky., 
'67 P.Supp. 164—Raudenbush v. 
Baltimore & O. R. Co., D.C. Pa., 65 
P.Supp. 6. 

Ark.—Baldwin v. Sears, 91 S.W.2d 
266, 192 Ark. 257. 

Cal.—^Newkirk v. Los Angeles Junc- 
tlon Ry. Co., 131 P.2d 635, 21 
Cal.2d 808—Atchison, T. & S. F. 
Ry. Co. V. Superior Court in and 
for Contra Costa County, 86 P.2d 
86, 12 Cal.2d 649, certiorari denied 
Atchison, T. & S. F. R. Co, v. Su¬ 
perior Court of California, 59 S. 
Ct. 774, 306 U.S. 657, 83 L.Ed. 1056. 
Ga.—^Western Ss A. R. R. v. Meister, 
140 S.E. 906, 37 Ga.App. 6'70. 

111.—Herb v. Pitcairn, 29, N.E.2d 643, 
306 Ill.App. 583, reversed on otlier 
grounds 36 N.E.2d 655, 377 111. 406 
— Stott V. Thompson, 14 N.B.2d 
246, 294 Ill.App. 450, certiorari de¬ 
nied Thompson v. Stott, 59 S.Ct. 
106. 305 U.S. 639, 83 L.Ed. 411. 
Minn.—Schendel v. Chicago, M. & 
St. P. Ry. Co., i206 N.W. 436, 165 
Minn. 223—Coleman v. Illinois 
Cent. R. Co., 155 N.W. 763. 132 
Minn. 22. 

Mo.—Rush V. Thompson, 202 S.W.2d 
800—Riley v. Wabash Ry. Co., 44 

S. W.2d 136, 328 Mo. 910—McAllis- 
ter V. St, Louis Merchants’ Bridge 
Terminal Ry. Co., 25 S.W.2d 791, 
324 Mo. 1005—Moore v. St. Joseph 
& G. I. Ry. Co., 186 S.W, 1036, 268 
Mo. 31, affirmed 37 S.Ct. 278, 243 
U.S. 311, 61 L.Ed. 741. 

S.C.—Link v. Seaboard Air Line Ry. 
Co., 166 S.E, 481, 159 S.C. 538, cer¬ 
tiorari denied Seaboard Air Line 


Ry. Co. V. Link, 61 S.Ct 212, 282 U. 
S. 900, 75 L.Ed, 792. 

39 C.J. p 385 note 52. 

Duty supplazLts ooxnmon-law duty 
U.S.—Tipton V. Atchison, T. & S. F. 
Ry. Co., Cal., 56 S.Ct 716, 298 U. 
S. 141, 80 L.Ed. 1091, 104 A.L.R. 
831—St. Louis, Iron Mountain, & 
Southern R. Co. v. Taylor, Ark., 28 
S.Ct 616, 210 U.S. 281, 62 L.Ed. 
1061—Central R. of New Jersey v. 
Breisch, C.C.A.Pa., 112 P.2d 596, 
reversed on other grounds 61 S.Ct. 
662, 312 U.S. 484, 85 L.Ed. 964, 132 
A.L.R. 918—Myers v. Reading Co., 
D.C.Pa., 63 P.Supp. 817, affirmed, 
C.C.A., 155 P.2d 623, reversed on 
other grounds 67 S.Ct. 1334, 331 
U.S. 477, 91 L.Ed. 1615. 

ZiiablUty not absolute 
Under the acts, the carrier is not 
subject to an absolute liability to its 
employees comparable to that estab- 
lished by a workmen’s compensation 
law, but it is subject to liability re- 
sulting from its violation of its 
absolute duty to comply with the 
acts.—Myers v. Reading Co., Pa., 
67 S.Ct 1334, 331 U.S. 477, 91 L.Ed. 
161'5i. 

The carrier’s Iguorauce of the de- ^ 
fect does not relieve It of liability. 
—Scarlett v. Atchison, T. & S. F. 
Ry., 60 P.2d 462, 7 Cal.2d 181, re¬ 
versed on other grounds 67 S.Ct. 
641, 300 U.S, 471, 81 L.Ed. 748, re- 
hearing denied .57 S.Ct 787, 301 U.S. 
712, 81 L.Ed. 1366. 

Kaudholds; grabirous 

<1) Railroad which falis to pro¬ 
vide and maintain safe handholds 
or grabirons on train is liable, un¬ 
der Pederal Safety Appliance Act § 
4, 45 U.S.C.A. § 4, for damages to 
employee proximately resulting from 
suoh failure. 

U.S.—^Port Street Union Depot Co. v. 
Hillen, C.C.A.Mich., 119 F.2d 307, 
certiorari denied 62 S.Ct. 82, 314 
U.S. 642, 86 L.Ed. 616—Chicago & 
N. W, Ry. Co. V. Kelly, C.C.A. 
Minn., 74 F.2d 31. 

N.H.—Grew v. Boston & M. R. R., 
142 A. 707, 83 N.H. 383. 

(2) A grabiron on a passenger car 
is within the requirements of the 
act, notwithstanding it was attached 
in 'a perpendicular position to the 
side of the steps of the vestlbule of 
the car, since the position and lo- 
cation of the grabiron was immateri- 
al in view of the underlying purpose 
of the act to safeguard the lives of 
railroad employees.—Atlantic Coast 
Line R. Co. v. Moore, 181 So. 374, 136 
Fla. 485, modlfied on other grounds 
186 So. 210, 135 Fla. 486. 

(3) The presence of snow and ice 
on grabirons of freight car is not a 
violation of the act.—Halloran v. 


Chicago & N. W. Ry. Co., 63 N.E.2d 
670, 327 Ill.App. 217. 

(4) Wire wrapped around grabiron 
on railroad car was held no part of 
grabiron, with respect 1^0 railroad’s 
liability for switchman's injuries.— 
Chicago, R. I. & P. Ry. Co. v. Benson, 
185 N.E. 244, 352 111. 195, certiorari 
denied Chicago, R. I. & P. Ry. Co. v, 
Benson, 54 S.Ct. 53, 290 U.S. 636, 78 
L.Ed. 653. 

The absence of a drawhead or end 
sili is a violation of the act.—^^Vard 
V. Erie R. Co., 129 N.E. 886, 230 N. 
Y. 230, certiorari denied 41 S.Ct. 536, 
256 U.S. 696, 65 L.Ed. 1176. 

Draw bars 

Draw bars of unloaded freight 
cars are required by Pederal Safe¬ 
ty Appliance Act § 6, 45 U.S.C.A. § 6, 
to be of uniform and Standard 
height; but those of loaded cars 
need not be of uniform height, pro- 
vided that they do not vary more 
than the three inches prescribed 
as the maximum permitted variation 
from the Standard; the statutory 
duty imposed on carriers in abso¬ 
lute terms is not discharged by fur- 
nishing cars constructed with draw 
bars of the Standard height, and by 
furnishing to competent inspectors 
and train men a sufficient number 
of metallic wedges or shims, to use, 
as occasion demands, to raise to the 
legal Standard draw bars lowered by 
the natural effect of proper use.— 
St. Louis, I. M. & S. Ry. Co. v. Tay¬ 
lor, Ark., 28 S.Ct. 616, 210 U.S. 281, 
62 L.Ed. 1061. 

A door handle oa a box car is not 
one of the safety appliances men- 
tioned in the act.—Campbell v. 
Southern Pac. Co., 250 P. 622, 120 
Or. 122. 

©7. U.S.—Texas & P, R. Co. v. Rigs- 
by, Tex., 36 S.Ct. 482, 241 U.S. 33, 
60 L.Ed. 1110. 

N.H.—Grow V. Boston & M. R. R., 
142 A. 707, 83 N.H. 383. 

Right to rocover for death of enu 
ployee is implied. 

U.S.—Pennsylvania R. Co. v. Logans- 
port Loan & Trust Co., C.C.A.Ind., 
29 P.2d 1—Ross V. Schooley, IU., 
257 P. 290, 168 C.C.A. 374, certio¬ 
rari denied 39 S.Ct. 390, 249 U.S. 
615, 63 L.Ed. 797. 

Ala.—Mobile, J. & K. C. R. Co. v. 
Bromberg, 37 So. 395, 141 Ala. 
258. 

Minn.—^Kraemer v. Chicago & N. W. 
R. Co., 181 N.W. 847, 148 Minn. 
310. 

XSuforcemeut accordlng to conmion 
law or state deaith. statute 
U.S.—Moore v. Chesapeake & O. Ry. 
Co., Ind., 54 S.Ct. 402, 291 U.S. 205, 
78 L.Bd. 756. 
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vided the employee is one of the class for whose 
benefit the statute was enacted.68 

Liability under the act is not based, and does not 
depend, on the carrier^s negligence, in the general 
sense of want of care,^^ and the carrier is not ex- 
cused by any showing of care, however assiduous 


violation of the acts has been said to constitute 
negligence^^ or negligence per se*^^ for which re- 
covery may be had under the Federal, Employers^ 
Liability ActJS The liability does not arise from 
the carrier’s common-law duties growing out of the 
relation of master and servant'^4 nor does it depend 
on the carrier^s general duty to exercise ordinary 


Uffect of Federal Employers’ Xiiabil- 
ity Act 

An injured employee’s right to re- 
cover under the Federal Safety Ap- 
pliance Act is not affocted by the 
subsequent passage of the Federal 
Fmployers’ Liability Act, since the 
latter provides that nothing therein 
shall be held to impair the rights of 
employees under other acts of con- 
gress.—Grew v. Boston & M. R. R., 
142 A. 707, 83 N.H. 383. 

68. U.S.—Swinson v. Chicago„ St. 
P., M. & O. Ry. Co., C.C.A.Minn., 
72 F.2d 649, reversed on other 
grounds 65 S.Ct. 517, 294 U.S. 629, 
79 L.Ed. 1041, 96 A.L.R, 1136, re- 
hearing denied 65 S.Ct. 642, 295 
U.S. 767, 79 L.Ed. 1708. 

Beneflciarles other than primary 
The fact that certain classes of 
persons were intended to be primar- 
ily protected by the discharge of 
such statutory duty will not neces- 
earily prevent others, neither named 
nor intended as primary bencflci- 
aries, from maintaining an action to 
recover for injuries caused by a 
violation of such legislative com- 
mand.—Fort Street Union Depot Co. 
V. Hillen, C.C.A.Mich., 119 F.2d 307, 
certiorari denied 62 S.Ct. 82, 314 U. 
S. 642, 86 L.Ed. 516. 

69. U.S.—Myers v. Rcading Co., Pa., 
67 S.Ct. 1334, 331 U.S. 477, 91 L.Ed, 
1615—Brady v. Terminal R. Ass’n 
of St. Louis, Mo., 58 S.Ct. 426, 303 
U.S. 10, 82 L.Ed. 614—Sherry v. 
Baltimore & O. R. Co., C.C.A.Ohio, 
30 P.2d 487, certiorari denied 60 
S.Ct. 16, 280 U.S. 555, 74 L.Ed. 611 
—Bocook V. Louisville & N. R. Co., 
D.C.Ky., 67 F.Supp. 154. 

Cal.—Newkirk v. Los Angeles Junc- 
tion Ry. Co., 131 P.2d 535, 21 Cal. 
2d 308—Atchison, T. & S. F. Ry. 
Co. V. Superior Court in and for 
Contra Costa County, 86 P.2d 85, 
12 Cal.2d 649, certiorari denied 
Atchison, T. & S. F. R. Co. v. Su¬ 
perior Court of California, 59 S.Ct. 
774, 306 U.S. 657, 83 L.Ed. 1055— 
Scarlett v. Atchison, T. «& S. P. 
By. Co., 60 P.2d 462, 7 Cal.2d 181, 
reversed on other grounds Atchi¬ 
son, T. & S. P. Ry. Co., 57 S.Ct. 
541, 300 U.S. 471, 81 L.Ed. 748, 
rehearing denied 57 S.Ct. 787, 301 
U.S. 712, 81 L.Ed. 1365. 

Ga.—^Western & A. R. R. v. Meister, 
140 S.E. 906, 37 Ga.App. 670— 
Western & A. R. R. v. Townsend, 
135 S.E. 439, 36 Ga.App. 70. 


111.—Stott v. Thompson, 14 K‘.E.2d 
246, 294 IlLApp. 450, certiorari 

denied Thompson v. Stott, 59 S.Ct. 
106, 305 U.S. 639, 83 L.Ed. 411. 
Ind.—Chicago, I. & L. Ry. Co. v. 
Stierwalt, 153 N.E. 807, 87 Ind. 
App. 478, certiorari denied 49 S. 
Ct. 32, 278 U.S. 633, 73 L.Ed. 551. 
Mo.—Rush V. Thompson, 202 S.W.2d 
800—Colwell V. St. Louis-San 
Prancisco Ry. Co., 73 S.W.2d 222, 
335 Mo. 494—McAllister v. St. 
Louis Merchants’ Bridge Terminal 
Ry. Co., 25 S.W.2d* 791, 324 Mo. 
1005. 

S.C,—Link v. Seaboard Air Line Ry. 
Co., 166 S.E. 481, 159 S.C. 638, cer¬ 
tiorari denied Seaboard Air Line 
Ry. Co. V. Link, 51 S.Ct. 212, 282 
U.S. 900, 75 L.Ed. 792. 

39 C.J. p 386 note 55. 

“Where an injury results from the 
inefflcient operation of an appliance, 
whether such inefficiency was due 
to negligence of employer is imma- 
terial.”—Wilson v. Thompson, 133 
S.W.2d 331, 333, 345 Mo. 319—Kim- 
berling v. Wabash Ry. Co., 86 S.W.’ 
2d 736, 738, 337 Mo. 702—Hcnry v. 
Cleveland, C., C. & St. L. Ry. Co., 61 
S.W.2d 340, 341, 332 Mo. 1072, cer¬ 
tiorari denied Cleveland, C. C. & St. 
L. R. Co. V. Hcnry, 64 S.Ct. 70, 290 
U.S. 627, 78 L.Ed. 646. 

70. U.S.—Myers v. Reading Co, Pa., 
67 S.Ct. 1334, 331 U.S. 477, 91 L.Ed. 
1615—Brady v. Terminal R. Ass'n 
of St. Louis, Mo., 58 S.Ct. 426, 303 

U. S. 10, 82 L.Ed. 614—Sicgol v. 
New Tork Cent. & H. R. R. R. Co., 
C.C.A.Pa., 178 P. 873—Bocook v. 
Louisville & N. R. Co., ■ D.C.Ky., 
67 F.Supp. 154. 

Mo.—Rush V. Thompson, 202 S.W.2d 
800. 

Beasonable care 

Ark.—Baldwin v. Sears, 91 S.W.2d 
266, 192 Ark. 267. 

Mo.—Riley v. Wabash Ry. Co., 44 
S.W.2d 136, 328 Mo. 910—Moore 

V. St. Joseph & G. I. Ry. Co., 186 
S.W. 1035, 268 Mo. 31, affirmed 
37 S.Ct. 278, 243 U.S. 311, 61 L.Ed. 
741. 

Ordinary caire 

Cal.—Scarlett v. Atchison, T. & S. 
P. Ry., 60 P.2d 462, 7 Cal.2d 181, 
reversed on other grounds 67 S,Ct. 
641, 300 U.S. 471, 81 L.Ed. 748, 
rehearing denied 57 S.Ct. 787, 301 
U.S. 702, 81 L.Bd. 1366. 

71. U.S.—San Antonio & A. P. R. 
Co., V. Wagner, Tex., 36 S.Ct. 626, 
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241 U.S. 476, 60 L.Bd. 1110—Phlla- 
delphia & R. Ry. Co. v. Auchcn- 
bach, C.C.A.N.J., 16 P.2d 550—Sum- 
mers v. Louisville & N. R, Co., D. 
C.Ky., 4 F.Supp. 410. 

Cal.—Maurice v. State, 110 r.2d 706, 
43 Cal.App.2d 270—Ballard v. Sac¬ 
ramento Northern Ry. Co., 14 P.2d 
1045, 126 Cal.App. 486, rehearing 
denied 16 P.2d 793, 126 Cal.App. 
486. 

Pia.—^Atlantic Coast Line R. Co. v. 
Moore, 186 So. 210, 135 Fla. 485. 

72. U.S.—Moore v. Choaapeake & O. 
Ry. Co.. Ind., 54 S.Ct. 402, 291 U. 
S. 205, 78 L.Ed. 755—San Antonio, 
«& A. P. R. Co. V. Wagn<,T, Tex., 
36 S.Ct. 626, 241 U.S. 476, 60 L.Ed. 
1110 . 

Cal.—Maurice v. Stato, 110 P.2d 706, 
43 Cal.App.2d 270. 

Minn.—Schendel v. Chicago, M. & 
St. P. Ry. Co., 206 N.W. 436, 165 
Mlnn. 223. 

Mo.—Giescking v. Lltchflold & M. 
Ry. Co., 94 S.W.2d 375, 330 Mo. 1— 
McAllisiter v. St. LouIh Merchanis’ 
Bridge Terminal Ry. Co., 25 S.W. 
2d 791, 324 Mo. 1005. 

Ohio.—Tobin v. D<>troit T. & L R. 
Co., 13 N.E.2d 739, 67 Ohlo App. 
306. 

N.D.—John.son v. Mlnneapoliw, St P. 
& S. S. M. Ry. Co., 209 N.W. 786, 
54 N.D. 351. 

Tox.—Chicago, R. I, & O. Tty. Co. v. 
Harrls, Civ.App., 28 S.W.2d 611, 
error di.smis.sed. 

73. U.S.—Moore v. Che.sapeake O. 
Ry. Co., Ind., 54 S.Ct 402, 201 
U.S. 205, 78 L.Ed. 765—San An¬ 
tonio & A. P. R, Co. V. Wagner, 
Tex., 3C S.Ct 626, 241 U.S. 475. 60 
L.Ed. 1X10—Sunimer.s v. Loul«- 
vllle & N. R. Co., D.C.Ky., 4 F. 
Supp. 410. 

Cal.—Maurice v. State, 110 r.2d 706, 
43 Cal.App.2d 270. 

“Due to its uegligeace” 

The clau.so in the Federal Employ- 
ors’ Liability Act "due to It.s negli- 
gonce,'" must be construed to mean 
that congress intended to treat a 
violation of the Safety Appliance 
Acts as negligence per se.—McAllis¬ 
ter V. St. Louis Merchants' Bridge 
Terminal Ry. Co., 25 S.W.2d 791, 324 
Mo. 1005. 

74. U.S.—St. Louis, I. M. & S. R. 
Co. V. Taylor, Ark., 28 S.Ct. 616, 210 
U.S. 281, 52 L.Ed. 1061—Bocook v. 
Louisville & N. R. Co., D.C.Ky., 67 
F.Supp. 154, 
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care for the safety of its employees.'^® 

The fact that the employee at time of the injury 
was acting in violation of orders'^® or of rules pre- 
scribed by the carrier,'^'^ or was himself negligent,*^® 
does not preclude him from claiming the benefit of 
the statute. 

The test of the carrier^s duty under the acts is 
the performance of the appliances.'^^ Although the 
equipment of cars complies with the statute, if the 
carrier so operates the cars that the appliances can- 
not be used without doing the thing which the acts 
seek to avoid it violates the statutes as fully as 
though it had failed to install the appliances. 

Service to which appliance put, While, as dis- 
cussed infra § 258, a violation of the statutes gives 
rise to no cause of action in favor of an injured em¬ 
ployee unless it occasions or contributes to the in- 
jury, where the failure to comply with the require- 
ments of the acts is a proximate cause of the acci¬ 
dent, or a material factor in causing it, the employee 


may recover, although not engaged at the time in an 
operation in which the safety appliances are spe- 
cifically designed to furnish him protection;^! nor is 
it necessary that the injured person be using the de¬ 
fective device.82 So, although it is provided that 
the requirement with respect to grabirons and hand- 
holds is 'Tor greater security to men in coupling and 
uncoupling cars,^* an employee may nevertheless re¬ 
cover for injuries resultiiig from such defective ap¬ 
pliances although at the time he was not engaged in 
coupling or uncoupling cars.*^ 

Car as ''used'' or "in use,-" repairs. In the de- 
termination of the applicability of the Federal Safe¬ 
ty Appliance Acts, cars, in particular circumstances, 
have been held to be ''used’’ or “in use.”®^ Although 
the statute relieves the carrier from the statutory 
penalty while a car is being hauled to the nearest 
available point for repairs, it is stili liable to a civil 
action by its employees for injuries receivtd, by 
reason of the defective equipment, while the car is 
being so hauled but the statute does not apply 


75. XJ.S.—Bocook v. Louisville & N. I 
R. Co., supra. | 

75. XJ.S, —Spokane & I. B. R. Co. v. 
Campbell, Wash., 36 S.Ct. 683, 241 
V.S. 497, 60 L.Ed. 1125. 

Ala.—^Alabama Great Southern R. 
Co. v. Cornett, 106 So. 242, 214 
Ala. 23. 

Minn.—McDonald v. Great Northern 
Ry. Co., 207 N.W. 194, 166 Minn. 
87. 

77. IT.S.—Bocook v. Louisville & N. 

R. Co., D.C.Ky., 67 F.Supp. 154. 
Ala.—^Alabama Great Southern R. 

Co. V. Cornett, 106 So. 242, 214 Ala. 
23. 

78 . Mo.—^Wilson v. Thompson, 133 

S. W.2d 331, 346 Mo. 319. 
Contributory negligence see infra §§ 

421-481. 

79. Cal.—Hosman v. Southern Pac. 
Co., 83 P.2d 88, 28 Cal.App.2d 621, 
certiorari denied Southern Pac. Co. 
V. Hosman, 69 S.Ct. 645, 306 U.S. 
656, 83 L.Ed. 1054. 

Mo.—^Wilson V. Thompson, 133 S.W. 
2d 331, 345 Mo. 319—Kimberling 
V. Wabash Ry. Co., 86 S.W.2d 736, 
337 Mo. 702—Henry v. Cleveland, 
C., C. & St. L. Ry. Co., 61 S.W.2d 
340, 332 Mo. 1072, certiorari denied 
Cleveland, C. C. & St. L. R. Co. v. 
Henry. 64 S.Ct. 70, 290 U.S. 627, 
78 L.Ed. 646. 

80. Mo.—Christy v. Wabash R. Co., 
191 S.W. 241, 195 Mo.App. 232. 

81. U.S.—Swinson v. Chicago, St. P., 
M. & O. Ry. Co., Minn., 66 S.Ct. 
617, 294 U.S. 629, 79 L.Ed. 1041, 
96 A.L.R. 1136, rehearing denied 65 
S.Ct. 642, 296 U.S. 767, 79 L.Ed. 
1708—^Fort Street Union Depot Co. 
V, Hillen, C.C.A.Mich., 119 F.2d 307, 
certiorari denied 62 S.Ct. 82, 814 


U. S. 642, 86 L.Ed. 615—Anderson 

V. Baltimore & O. R. Co., C.C.A. 
N.Y., 89 P.2d 629, certiorari denied 
Baltimore O. R. Co. v. Anderson, 
68 S.Ct. 14, 302 U.S. 696, 82 L.Ed. 
638—Lehlgh Valley R. Co. v. 
Howell, C.C.A.N.Y., 6 F.2d 784. 

Minn.—Ross v. Duluth, Missabe & 
Iron Range Ry. Co., 281 N.W. 76, 
203 Minn. 312. 

Mo.—Conrad v. Baltimore & O. R. 
Co., 133 S.W.2d 350, 346 Mo. 335 
—Carter v. St. Louis, T. & E. R. 
Co., 271 S.W. 358, 307 Mo. 696. 
N.Y.—Saxton v. Delaware & H. Co., 
176 N.E. 425, 266 N.Y. 363. 

39 C.J. p 388 note 61. 

82. U.S.—Fort Street Union Depot 
Co. V. Hillen, C.C.AMich., 119 F.2d 
307, certiorari denied 62 S.Ct. 82, 
314 U.S. 642, 86 L.Ed. 615. 

83. U.S,—Director General of Rail- 
roads v. Ronald, C.C.A.N.Y., 265 
P. 138. 

39 C.J. p 388 note 62. ’ 

84. Cars awaltixLg repairs 

(1) Where train broke apart on 
bridge because of defective coupling, 
and brakeman, in attempting repairs 
so that train could proceed, feli from 
bridge and was injured, such defec¬ 
tive car was stili *'in use" at time 
of Injury, within act.—Minneapolis, 
St. P. & S. S. M. Ry. Co. v. Goneau, 
Minn., 46 S.Ct, 129, 269 U.S. 406, 70 
L.Ed. 336. 

(2) A car with a defective coupler, 
which was billed for the repair shop, 
but which was not sent there but 
was left on a track in ordinary use 
in a switch yard, to be repaired by 
the swltchmen and then coupled to 
other cars, was being "used," within 
the meanlng of the statute.—Erie R. 
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Co. V. Russell, C.C.A.N.Y., 183 P. 
722, 106 C.C.A. 160, certiorari denied 

31 S.Ct. 722, 220 U.S. 607, 65 L.Ed. 
607. 

Oar not withdrawn froan Service 
Club car which had not been with- 
drawn from Service was in use with¬ 
in the act, although it was standing 
motionless in union depot yards.— 
Fort Street Union Depot Co. v. Hil¬ 
len, C.C.A.Mich., 119 P.2d 307, cer¬ 
tiorari denied 62 S.Ct. 82, 314 U.S. 
642, 86 L.Ed. 616. 

Oar awadtlng unloading 
N.Y.—Lang v. New York Cent. R. 
Co., 172 N.Y.S. 196, 104 Misc. 634, 
affirmed 176 N.Y.S. 908, 187 App. 
Div. 967. 

85. U.S.—Brady v. Terminal R. 
Ass'n of St. Louis, Mo., 58 S.Ct. 
426, 303 U.S. 10, 82 L.Ed. 614. 

39 C.J. p 387 note 58. 

Oonvenience in repairlng 

(1) Under act repairs to defective 
couplers must be made on the spot, 
if possible, and if so it is unlawful 
to move the car.—Lorick v. Seaboard 
Air Line Ry., 93 S.E. 332, 108 S.C. 
100 . 

(2) Where car having a broken 
coupler could reasonably have been 
repaired where it stood on a switch 
track, the mere fact that it could be 
repaired more conveniently at an- 
other place did not justify its being 
moved in its defective condition.— 
Chicago Junction Ry, Co. v. King, 
111., 169 P. 372, 94 C.C.A. 652, affirmed 

32 S.Ct. 79, 222 U.S. 222, 66 L.Ed. 173. 
EzclTLslon from commercial use; 

intra-state train 

j While a railroad may move empty 
cars by themselves to repair shops 
1 for the purpose of having them 
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y^here withdrawal of the car from Service for re- 
pair has been completed and the car is in course of 
repair,S6 since such a car is not *'in use** within the 
act.^*^ A brakeman attempting repairs to a train, 
which broke apart because of defective coupling, 
so that the train could proceed has been held en- 
gaged in coupling, and not in repair work, within 
the statute.SS 

Scope of acfs; intra-siate commere e, The stat- 
utes embrace all locomotives, cars, and similar ve- 
hicles used on any railway that is a highway of in¬ 
terstate commerce, and is not confined exclusively ^ 


to vehicles engaged in such commerce thus an 
employee of a carrier which conducts and carries in¬ 
terstate traffic over its railway has a right of ac- 
tion under the statutes although he was engaged, at 
the time of the injury, in intra-state, and not inter¬ 
state, commerce.^o However, it has been held that, 
where the Federal Employers* Liability Act is in- 
voked as the basis of liability, it must be shown that 
the employer is a common carrier by railroad en¬ 
gaged in interstate commerce and that the injury to 
the employee came while he was employcd by the 
carrier in such commerce but where jurisdiction 


placed in condition to comply with 
the safety appliance acts without be- 
ing guilty of a violation of those 
acts, yet in so moving them for the 
purpose of repair they must, in 
order not to be subject to the acts, 
be wholly excluded from commercial 
use themselves, and from connection 
with other vehicles which are com- 
mercially employed; cars being 
hauled to a place of repair in a pure- 
ly intra-state train, composed only 
of such cars, or while on a repair 
track out of all connection with ve¬ 
hicles in commercial use, are not 
subject to acts.—Southern Ry. Co. v. 
Snyder, C.C.A.Tenn., 187 P. 492, 109 
C.C.A. 344. 

80. U.S.—New York, C. & St. L. R. 
Co. V. Kelly, C.C.A.Ind., 70 F.2d 
548, certiorari denied Kelly v. New 
York, C. & St. L. R. Co., 55 S.Ct. 
110, 293 U.S. 695, 79 L.Bd. 689— 
Sherry v. Baltimore & O. R. Co., 
C.C.A.Ohio, 30 F.2d 487, certiorari 
denied 50 S.Ct 16, 280 U.S. 556, 74 
L.Bd. 611—Southern Ry. Co. v. 
Snyder, Tenn., 187 F. 492, 109 C. 
C.A. 344. 

Minn.—Kaminski v. Chicago, M., St. 
P. & P. R. Co., 231 N.W. 189, 180 
Minn. 519, certiorari denied 51 S. 
Ct 78, 282 U.S. 872, 75 L.Ed. 770. 

Bemoval of gafety appUaocefi to 
effect repairs 

After freight car reached repair 
place and was out of Service, carrier 
could take off handhold or any other 
safety appliance necessary to effect 
repairs, ■ without violating act.—^New 
York, C. & St. L. R. Co. v. Kelly, 
C.C.A.Ind., 70 F.2d 548, certiorari 
denied Kelly v. New York, C. & St. 
L. R. Co., 55 S.Ct 110, 293 U.S. 596, 
79 L.Bd. 689. 

87. U.S.—New York, C. & St. L. R. 

Co. v. Kelly, supra. 

Cal.—Compton v. Southern Pac. Co., 
161 P.2d 40, 70 Cal.App.2d 267. 

Mere shlftiiig of oars within the 
place of repair does not put the car 
In use within the meaning of the 
statute.—^New York, C. & St. L. R. 
Co. V. Kelly, supra. 


88. U.S.—Minneapolis, St P. & S. S. 
M. Ry. Co. V. Goneau, Minn., 46 
S.Ct 129, 269 U.S. 406, 70 L.Ed. 
335. 

Brakemaii’8 testimony that he was 
engaged in repairing car did not 
transform the status of his act from 
that of coupling cars to that of re¬ 
pairing cars.—Minneapolis, St P. & 
S. S. M. Ry. Co. V. Goneau, supra. 

89. U.S.—Brady v. Terminal R. 
Ass’n of St Louis, Mo., 58 S.Ct. 
426, 302 U.S. 688, 82 L.Bd. 531— 
San Antonio & A. P. R. R. Co. v. 
Wagner, Tex., 36 S.Ct 626, 241 U.S. 
476, 60 L.Ed. 1110—Central R. of 
New Jersey v. Breisch, C.C.A.Pa., 
112 r.2d 595, reversed on other 
grounds 61 S.Ct 662, 312 U.S. 484, 
85 L.Ed. 964, 132 A.L.R. 918—Di- 
dinger v. Pennsylvania R. Co., C. 
C.A.Ohio, 39 P.2d 798—Geraghty v. 
Lehigh Valley R. Co., D.C.N.Y., 11 
P.Supp. 378. 

Minn,—Bresky v. Minneapolis & St. 
L. R. Co., 132 N.W. 337, 115 Minn. 
386. 

Pa.—Miller v. Reading Co., 140 A. 

618, 292 Pa. 44. 

39 C.J. p 386 note 57 [e]. 

Interstate commerce as involved in 
application to railroads of: 
Federal Employers’ Liability Act 
see Commerce § 51. 

Federal Safety Appliance Acts 
generally see Commerce S 40. 

By the act of March 2, 1908, c 
976, § 1, 45 U.S.C.A. § 8, the duty 
was extended to all cars used upon 
any railroad which is a highway of 
interstate commerce; the act of 
March 2, 1893, 45 U.S.C.A. § 2, had 
applied only to vehicles used in 
moving interstate traffic.—Tipton v. 
Atehison, T. & S. F. Ry. Co., Cal., 
56 S.Ct 715, 298 U.S. 141, 80 L.Ed. 
1091, 104 A.L.R. 831—Gilvary v. 

Cuyahoga Valley Ry. Co., Ohio, 54 
S.Ct 573, 292 U.S. 57, 78 L.Ed. 1123 
—Brinkneier v, Missouri Pac. R. Co., 
Kan., 32 S.Ct 412, 224 U.S. 268, 56 
L.Ed. 768—Geraghty v. Lehigh Val¬ 
ley R. Co., C.C.A.N.Y., 70 F.2d 300— 
Letroit United Ry. v. Craven, C.C.A. 
Mich., 13 F.2d 352, certiorari denied 
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47 S.Ct 107, 2'73 U.S. 713, 71 L.Ed. 
854. 

Occaslonai movemeut Ixi Interstate 
commerce 

The acts are applicahle to any 
movement of cars by railroad upon 
tracks over which Interstate com¬ 
merce occasionally moves, since such 
cars are part of “railroad engaged 
in interstate commerce."—Geraghty 
V. Lehigh Valley R. Co., C.C.A.N.Y., 
70 P.2d 300, 303. 

Cars BLOt leaving yard 

Smelting company’s cara which 
never left its yard, but which wore 
used on interstate carriei’s line, wero 
within statutes.—Geraghty v. Lehigh 
Valley R. Co., D.C.N.Y., 3 F.Supp. 
376. 

90 . U.S.—Broi.sch v. Central R. R. 
of New Jersey, Pa., 61 S.Ct. 662, 
312 U.S. 484, 85 L.Bd. 9i64, 132 A.L. 
R. 918—Qllvary v. Cuyahoga Val¬ 
ley Ry. Co., Ohio, 54 S.Ct. 573, 292 
U.S. 67, 78 L.Bd. 1123—Geraghty V. 
Lehigh Valley R. Co., C.O.A.N.Y., 
70 F.2d 300—Didinger v. Pennsyl- 
vania R. Co., C.C.A.Ohio, 30 ie.2d 
798—Pennsylvania R. Co. v. Lo- 
gansport Loan & Trust Co., C.C.A. 
Ind., 29 F.2d 1—Detroit United Ry* 
v. Craven, C.C.A,Mich., 13 P,2d 362, 
certiorari denied 47 S.Ct. 107, 273 
U.S. 713, 71 L.Ed. 854—Hohenlolt- 
ner v. Southern Pac. Co., C.C.Or., 
177 F. 796—Geraghty v, Lehigh 
Valley R. Co., D.C.N.Y., 11 F.Supp. 
378. 

Cal.—BaJlard v. Sacramento Northern 
Ry. Co., 14 P.2d 1045, 126 Cal.App. 
486, rehearing denied 15 P.2d 793, 
126 Cal.App. 486. 

111 .—Anderson v. Chesapeake & O. 
Ry. Co., 186 N.B. 185, 362 111. 661, 
certiorari denied Chesapeake & O, 
Ry. Co. V. Anderson, 54 S.Ct. 93, 
290 U.S. 676, 78 L.Ed. 683. 

Pa.—Miller v. Reading Co., 140 A. 
618, 292 Pa. 44. 

Tex.—Texas & P. Ry. Co. v. Lester, 
Clv.App., 207 S.W. 566, error re- 
fused. 

39 C.J. p 388 note 63. 

91. Minn.—Hurley v. Illinois Cent- 
R., 167 N.W. 1006, 133 Minn. 101. 

39 C.J. p 388 note 64. 
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.s acquired under the Employers' Liability Act the 
smployee may recover, on showing negligence, with- 
DUt showing a violation of the Safety Appliance 
Acts.92 

Aetion by Interstate Commere e Commission, An 
appliance on a car which complies with the regula- 
tions of the Interstate Commerce Commission, made 
in pursuance of the Federal Safety Appliance Acts, 
is not defective a railroad company which strict- 
ly complies with siich regulations has discharged its 
full duty as far as the requirements of the acts with 
respect to that appliance are concerned,^^ and the 
judgment of a trial court or a jury cannot be sub- 
stituted for that of the commission.95 On the other 
hand, the failure of a railway company cngaged in 
interstate commerce to equip and maintain its cars 
as required by a rule of the commission, in pursu¬ 
ance of the authority conferred on it by the act, 
amounts to a violation of both the rule and the stat¬ 
ute.®® 

Such rules of the comnrission should be liberally 


construed for the ptirpose of relieving trainmen of 
danger.97 However, orders of the commission is- 
sued in excess of, or without, authorization by the 
statute do not become part of the law®® even though 
generally complied with,®® and compliance with such 
an order does not relieve the railroad company from 
liability for resulting injuries to employees.^ 

Where the commission has not made a rule with 
respect to a particular matter, the test as to the car- 
rier’s liability is whether the appliance is safe or 
secure within the meaning of the statute.^ 

(b) Brakes 

The requirements of the Federal Safety Appliance 
Act as to hand and power brakes on raiiroad cars are 
absolute, and liability for noncompliance does not de- 
pend on negligence. 

The prohibition in the Federal Safety Appliance 
Act, 45 U.S.C.A. § 11, against the use, by a common 
carrier engaged in interstate commerce by railroad, 
of any car not eqiiipped with efficient hand brakes 
is absolute and unqualified,® regardless of any caus- 


92. Wash.—Aldread v. Northern Pac. 
R. Co., 160 P. 429, 93 Wash. 209. 

93. U.S.—Atehison, T. & S. F. Ry. 
Co. V. Scarlett, Cal., 67 S.Ct 541, 
800 U.S. 471, 81 L.Bd. 748, rehear- 
ing denied 57 S.Ct. 787, 301 U.S. 
712, 81 L.Bd. 1366. 

Ariz.—Apache Ry. Co. v. Shumway, 
168 P.2d 142, 159 A.L.R. 867. 
Staai.dardizatioiii hy commisslcm, tuider 
statute 

Provision of act requiring secure 
ladders and other equipment was op- 
erative pending action by commis¬ 
sion under succeeding provision that 
safety appliances should conform to 
Standard prescribed by commission, 
and in the interim prescribed abso¬ 
lute duty of making ladders and 
other appliances secure, but succeed- 
ing provision relating to standardiza- 
tion contemplated that appliances 
should be standardized by commis¬ 
sion.—Atehison, T. & S. F. Ry. Co. v. 
Scarlett, Cal., 67 S.Ct. 541, 300 U.S. 
471, 81 L.Bd. 748, rehearing denied 
67 S.Ct. 787, 301 U.S. 712, .81 L.Bd. 
1365—Illinois Cent. R. Co. v. Wil¬ 
liams, Miss., 37 S.Ct. 128, 242 U.S. 
462, 61 L.Bd. 437. 

Ladder; brace rod 

The rule stated in the text applies 
to a ladder; but a round brace run- 
ning diagonally across the side of 
the car and beneath a ladder does 
not constitute a part of the ladder 
within the statute, but is a separate 
and distinet contrivance, designed 
and used for an entirely separate pur- 
pqse, and whether the proximity of 
the two gives a right of recovery 
Is determined by the common-law 
rule of negligence, and not by the 
inflexible rule of the statute.—^Atchi- 


son, T. & S. P. Ry. Co. v. Scarlett, 
Cal., 67 S.Ct. 641, 300 U.S. 471. 81 
L.Bd. 748, rehearing denied 67 S.Ct. 
787, 301 U.S. 712, 81 L.Bd. 1365. 

94. U.S.—Atehison, T. & S. F. Ry. 
Co. V. Scarlett, supra. 

Ariz.—Apache Ry. Co. v. Shumway, 
168 P.2d 142, 62 Ariz. 369, 159 A.L. 

R. 857. 

95. U.S.—Atehison, T. & S. F. Ry. 
Co. V. Scarlett, Cal., 57 S.Ct. 641, 
300 U.S. 471, 81 L.Bd. 748, rehear¬ 
ing denied 57 S.Ct. 787, 301 U.S. 
712, 81 L.Bd. 1365. 

Ariz.—Apache Ry. Co. v. Shumway, 
158 P.2d 142, 62 Ariz. 359, 159 
A.L.R. 857. 

96. Ga.—Grant v. Atlantic Coast 
Line R. Co., 147 S.E. 919, 39 Ga. 
App. 596. 

Ooiipliug levers 

The commissiones order, providing 
generally for placing of uncoupling 
levers either on top of, at end of, or 
underneath silis of freight cars did 
not justify company in placing such 
a lever on tops of gondola car's end 
sili, so as to create hazardous foot- 
ing for brakemen required to use 
such sili, even if commission had 
power to standardize such levers, 
and maintenance of lever in such 
place constituted actionable negli¬ 
gence rendering company liable for 
resulting death of brakeman.—^Apa- 
che Ry. Co. v. Shumway, 158 P.2d 
142, 62 Ariz. 369, 159 A.L.R. 867. 

97. Cal.—Scarlett v. Atehison, T. & 

S. F. Ry., 60 P,2d 462, 7 Cal.2d 181, 
reversed on other grounds 57 S. 
Ct. 641, 300 U.S. 471, 81 L.Bd. 748, 
rehearing denied 57 S.Ct. 787, 801 
U.S. 712, 81 L.Bd. 1365. 
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98. Ariz.—^Apache Ry. Co. v. Shum¬ 
way, 158 P.2d 142, 62 Ariz. 369, 
169 A.L.R. 857. 

Standardized appliances specifled Iu 
acts 

Railroads complying with com¬ 
missiones orders standardizing rail¬ 
road eqiiipment are free from re- 
sponsibility for their employees’ in¬ 
juries as resuit of using such equip- 
ment only with respect to stand¬ 
ardized appliances specified in Safety 
Appliance Acts.—^Apache Ry. Co. v. 
Shumway, supra. 

99. Ariz.—^Apache Ry. Co. v. Shum¬ 
way, supra. 

1 . Ariz.—^Apache Ry. Co. v. Shum¬ 
way, supra 

2. Cal.—Scarlett v. Atehison, T. & 
S. P. Ry., 60 P.2d 462, 7 Cal.2d 181, 
reversed on other grounds 57 S.Ct. 
641, 300 U.S. 471, 81 L.Bd. 748, 
rehearing denied 57 S.Ct. 787, 301 
U.S. 712, 81 L.Bd. 1365. 

3. U.S.—Myers v. Reading Co., Pa., 
67 S.Ct. 1334, 331 U.S. 477, 91 L. 
Ed. 1616, 

Ind.—Pennsylvania R. Co. v. Hough, 
161 N.B. 705, 88 Ind.App. 601. 
Purpose of provision 

(1) The purpose of the provision 
is to increase the protection of op- 
erating trainmen to an extent be- 
yond that furnished by the common 
law, and to supplant the qualified 
duty of the common law with an 
absolute duty, deemed more just.— 
Spotts V. Baltimore & O, R. Co., 
C.C.A.Ind., 102 F.2d 160, certiorari 
denied Baltimore & O. B. Co. v. 
Spotts, 59 S.Ct. 1039, 307 U.S. 641, 
83 L.Bd. 1522. 

(2) The obvious purpose of the 
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es or reasons for its not being so equipped.^ The 
railroad company has the absolute and mandatory 
obligation to comply with the requirement both in 
equipping a car with efficient hand brakes® and in 
maintaining such brakes for its employees’ use,® and 
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is liable for the damages suffercd by an employec by 
reason of inefficient brakes.'^ There is no provision 
in the statute for any excuse for not so doing,® and 
the company’s negligencc^ or reasonable care^® is 
immaterial, since its Hability is not foundcd on ncg- 


law was to provide safety for train- 
men by having efficient brakes when 
they were lawfully and dutifully 
touched or taken hold of in further- 
ance of the operation of the car.— 
Lehigh Valley R. Co. v. Howell, C. 
C.A.N.T., 6 F.2d 784. 

^'Efficient” defined; test 

(1) The Word “efficient,” as used 
in the act, means adequate in per- 
formance, producing properly a de- 
sired effect; and “inefficient” means 
not producing or not capable of pro- 
ducing the desired efCect; incapable; 
incompetent; inadequate.—Myers v. 
Readiiig Co., Pa., 67 S.Ct 1334, 331 
U.S. 477, 91 L.Ed. 1615—Spotts V. 
Baltimore Ss O. R. Co., C.C.A.Ind., 
102 F.2d 160, certiorari denied Bal¬ 
timore & O. R. Co. V. Spotts, 59 S.Ct 
1039, 307 U.S. 641, 83 L.Ed. 1522. 

(2) The act fixes no Standard by 
which the efficlency of brakes may 
be measured. 

Ark.—De Queen & B. R. Co. v. Dye, 

55 S.W,2d 955, 187 Ark. 219. 

Oa.—^Western & A. R. R, v. Meister, 

140 S.E. 905, 37 Ga.App. 670. 

(3) Test of whether hand brake 
is efficient, as required by act, is its 
abillty to produce expected results 
when properly applied.—^Anderson v. 
Chesapeake & O. Ry. Co., 186 N.E. 
185, 352 ,111. 661, and certiorari de¬ 
nied Chesapeake & O. Ry. Co. v. An- 
derson, 54 S.Ct 93, 290 U.S. 675, 78 
L.Ed. .683. 

(4) The brakes must be so effi¬ 
cient as to hold cars securely under 
ordinary circumstances.—^Atchison. 

T. & S. F. Ry. Co., 296 P. 645, 112 
Cal.App. 7. 

(5) Proof of an actual break or 
visible defect in coupling appli- 
ance is not a prerequisite to a find- 
ing that the requirement of efficient 
hand brakes has been violated.— 
Spotts V. Baltimore & O. R. Co., C. 
C.A.Ind., 102 P.2d 160, certiorari de¬ 
nied Baltimore & O. R. Co. v. Spotts, 
69 S.Ct 1039, 307 U.S. 641, 83 L.Ed. 
1522. 

Marldng car to Show defective 
hand brake would not relieve rail¬ 
road company of liability for viola- 
tion of act.—Summers v. Louisville 
& N. R. Co., D.C.Ky,, 4 F.Supp. 410. 

4. Ind.—Pennsylvania R. Co. v. 

Hough, 161 N.E. 706, 88 Ind.App. 

601. 

5. U.S.—Spotts V. Baltimore & O. R. 

Co., C.C.A.Ind., 102 P.2d 160, cer¬ 
tiorari denied Baltimore & O. R. 

Co. V. ‘ Spotts, 59 S.Ct 1039, 307 


U. S. 641, 83 L.Ed. 1622—Lehigh 
Valley R. Co. v. Howell, C.C.A. 
N.Y., 6 F.2d 784. 

Cal.—Newkirk v. Los Angeles Junc- 
tion Ry. Co., 131 P.2d 636, 21 Cal. 
2d 308—Hosman v. Southern Pac. 
Co., 83 P.2d 88, 28 Cal.App.2d 621, 
certiorari denied Southern Pac. Co. 

V. Hosman, 69 S.Ct 645, 306 U.S. 
656, 83 L.Ed. 1054—Qualis v. 
Atehison, T. & S. F. Ry. Co., 296 
P. 645, 112 Cal.App. 7. 

111.—Anderson v. Chesapeake & O. 
Ry. Co., 186 N.E. 185, 352 111. 561, 
certiorari denied Chesapeake Ss O. 
Ry. Co., V. Anderson, 64 S.Ct. 93, 
290 U^S. 675, 78 L.Ed. 583. 

Ind.—Pennsylvania R. Co. v. Hough, 
161 N.E. 705, 88 Ind.App. 601. 
Mo.—Wild V. Pltcairn, 149 S.W.2d 
800, 347 Mo. 915, certiorari denied 
Piteairn v. Wild, 62 S.Ct 72, 314 

U. S. 638, 86 L.Ed. 512—Colwoll v. 
St. Louis-San Francisco Ry. Co., 
73 S.W.2d 222, 335 Mo. 494—Radier 
v. St Louis-San Francisco Ry. Co., 
61 S.W.2d 1011, 330 Mo. 968. 

Continuous duty 

III.—Herb v. Piteairn, 29 N.li3.2d 543, 
306 111.App. 583, reversed on othor 
grounds 36 N.E.2d 666, 377 111. 
405. 

Mo.—Henry v. Clevoland, C., C. Ss St. 
L. Ry. Co., 61 S.W.2d 340, 332 Mo. 
1072, certiorari denied Clevoland, 
C. C. & St L. R. Co. V. Henry, 64 

S.Ct 70, 290, U.S. 627, 78 L.Ed. 646. 

e. U.S.—Lehigh Valley R. Co. v. 

Howell, C.C.A.N.T., 6 P.2d 784. 
Cal.—Hosman v. Southern Pac. Co., 
83 P.2d 88, 28 Cal.App.2d , 621, cer¬ 
tiorari denied Southern Pac. Co. 

V. Ho.sman, 59 S.Ct 645, 306 U.S. 
656, 83 L.Ed. 1054—Ballard v. Sac¬ 
ramento Northern Ry. Co., 14 P.2d 
1046, 126 Cal.App. 486, rchearing 
denied 16 P.2d 793, 12$ Cal.App. 
486—Qualis v. Atehison, T. Sc S. 
F. Ry. Co., 296 P. 645, 112 Cal. 
App. 7. 

111.—Anderson v. Chesapeake Ss O. 
Ry. Co., 186 N.E. 185, 362 111. 661, 
certiorari denied Chesapeake & O. 
Ry. Co. V. Anderson, 64 S.Ct. 93, 
290 U.S. 675, 78 L.Ed. 683. 

Ind.—Pennsylvania R. Co. v. Hough, 
161 N.E. 705, 88 Ind.App. 601. 

Mo.—Colwell V. St. Louis-San Fran- 
cisco Ry. Co., 73 S.W.2d 222, 336 
Mo. 494—Sallee v. St Louis-San 
Francisco Ry, Cq., 12 S.W.2d 476, 
321 Mo. 798. 

Continuous duty 

Mo.—Henry v. Cleveland, C., C. & St. 
L. Ry. Co., 61 S.W.2d 340, 882 
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Mo. 1072, certiorari denied Clcvc- 
land, C. C. & St. L. R. Co. v. Hon- 
ry, 64 S.Ct 70, 290 U.S. 627, 78 L. 
Ed. 646. 

7 . U.S.—Spotts V. Baltimore & O. 
R. Co.. C.C.A.Ind., 102 F.2d Klf), 
certiorari denied Baltimore Ss o. 
R. Co. V. Spotts, 59 S.Ct 1029, 307 
U.S. 641, 83 L.Ed. 1522—Detroff, 

T. & T. R. Co. V. Hnhn, C.C.A.Ohio, 
47 F.2d 59, certioniri denied 61 S. 
Ct 480, 283 U.S. 842, 75 L.Ed. 1452. 

Tox.—International-Great Northern 

R. Co. V. Hailcy, Civ.App., 9 S.W, 
2d 182, certiorari denied 60 S.Ct 
17, 280 U.S. 558, 74 L.Ed. 613. 

TTso for purpose intended 

Whoro tho giving way of a defec¬ 
tive hand brake was tho proximat* 
cause of the injury of a brakem.an, 
who took hold of the whoel to a.s- 
sist him in climbing to the top of 
tho car, in course of cUUy, to reb*aHi* 
tho brake, tho fact that ho was not 
using tho brake at tho time for tho 
purpose for which it was intended 
did not defeat his right to recovory, 
since tho handling of thn brake for 
tho purpose. of roloasing it was m.s 
necessary as sottlng it,—Lehif^-h Val- 
loy R. Co. v. Howell, C.C.A.N.Y., (i 
P.2d 784. 

8. Ind.—Pcnnyslvania R. Co. v. 
Hough, 161 N.E. 705, 88 Ind.Arip. 
601. 

Tho carrier^s knowlcdgo of the de¬ 
fectivo condition and incdUciency of 
tho hand brake is not an issuable 
fact in a case brought under th(‘ a et. 
—Salloo V. St. Louis & San Krancl.«- 
co Ry. Co., 12 S.W.2d 476, 321 Mo. 
798. 

9. 111.—Horh V. Piteairn, 29 N.E.2d 
643, 306 Ill.App, 683, rovcrsed on 
other grounds 36 N.E.2d 555, 377 
111. 406. 

Mo.—Wild V. Piteairn, 149 S.W.lid 
800, 347 Mo. 915, certiorari cbmied 
Piteairn v. Wild, 62 S.Ct. 72, 314 

U. S. 638, 86 L.Ed. 512—Colw(dl v. 
St. Louis-San Francisco Ry. Co., 73 

S. W.2d 222, 335 Mo. 494—Radbr 
v. St. Louis-San Francisco Ry. Co., 
51 S.W.2d 1011, 330 Mo. 068. 

XO. Mo.—Radier v. St. Louls-San 
Francisco Ry. Co., supra. 
Discoverlug aud repairlug defects 
The use of care and dlligence by 
the carrier in discovering and repair- 
Ing defects in the hand brakes is no 
defense to an action under the act.— 
Sallee v. St. Louis-San Francisco Ry. 
Co., 12 S.W.2d 476, 821 Mo. 798. 
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ligence^l or lack of diligence,^^ although it has also 
been held that permitting the operatiori of a car with 
defective brakes is negligence per se.^^ 

In order to comply with the act and the rules 
promulgated thereunder, it is necessary that the 
brakes can be operated with safety, and the ques- 
tion is not simply one of their efhciency how- 
ever, the act do es not make a railroad company the 
insurer of the safety of employees in operating hand 
brakes^® or require brakes necessitating any given 
number of turns of the brake wheel.^® 

The requirement in the Federal Safety Appliance 
Act, 45 U.S.CA. § 1, of power or train brakes such 
that the engineer can control the speed of the train 
without requiring brakemen to use the common 
hand brake for that purpose is absolute and imper¬ 
ative,^'^ and the duty to have the brake appliances 
in proper working condition is likewise absolute 
but the requirement does not apply to switching 
operations in railroad yards and terminals.^^ 

The provision of the Federal Safety Appliance 
Act, 45 U.S.CA. § 9, that whenever, as provided in 
other sections, any train is operated with power 
or train brakes not less than a specified per cent 
of the cars in such train shall have their brakes 


used and operated by the engineer of the locomo- 
tive drawing the train is not limited in its applica- 
tion to operations on main-line tracks .20 A moving 
locomotive with cars attached is outside the provi¬ 
sion only when it is not a train, as where the op- 
eration is that of switching, classifying, and as- 
sembling cars within railroad yards for the pur¬ 
pose of making up trains.^i 

Aetion by Interstate Commere e Commission, In 
order to recover for a violation of the statutory re¬ 
quirement as to hand brakes, plaintiff need not show 
the violation of any rule of the Interstate Commerce 
Commission with respect to such brakes ;22 and 
compliance with the orders of the commission will 
not necessarily constitute a compliance with the 
stattite.22 The commissiones approval of a particu- 
lar brake mechanism cannot be inferred from the 
fact tha,t it has been in common use on various 
railroads for a number of years and that the com¬ 
mission has made no rule or regulation concerning 
it24 

(c) Couplers 

The requirement of automatic couplers under the 
Federal Safety Appliance Acts is absolute and liabillty 
for noncompliance does not depend on negligence. The 
test of compliance Is the operating efficiency of the 
couplers with whlch cars are equipped. 


11. Cal.—Newkirk v. Los Angeles 
Junction Ry. Co., 131 P.2d 635, 
21 Cal.2d 308. 

Ga.—Western & A. R. R. v. Meister, 
140 S.B. 905, 37 Ga.App. 570. 

12 . Ga.—^Western & A. R. R. v. 
Meister, supra. 

13. Tex.—Texas & P. Ry. Co. v. 
Baldwin, Civ.App., 25 S.W.2d 969, 
affirmed, Oom.App., 44 S.W.2d 909, 
certiorari denied '53 S.Ct. 11, 287 
U.S. 606, 77 L.Ed. 527. 

14. Cal.—Ballard v. Sacramento 

Northern Ry. Co., 14 P.2d 1045, 126 
Cal.App. 486, rehearing denied 1'5 
P..2d 793, 126 Cal.App. 486. 

15. Ark.—De Queen & E. R. Co. v. 
Dye, ‘68 S.W.2d 955, 187 Ark. 219. 

16. Ark.—De Queen & E. R. Co. v. 
Dye, supra. 

17. Colo.—Auslender v. Boetteher, 
242 P. '672, 78 Colo. 427. 

Reauirements as to power or air 
brakes under Federal Safety Appli¬ 
ance Act generally see the C.J.S. 
title Railroads § 425, also 6,1 C.J. 
p 1033 note 75-p 1036 note 10. 
Zn'eg'lig'e]xce as matter of law 

In action for death of engineer of 
wrecking train in collision, railroad 
was negligent as matter of law in 
«ailing to have elghty-flve per cent 
of oars in train equipped with air 
brakes.—Southern Ry. Co. v. Woods, 
86 S.W.2d 903, 19 TenmApp. 314. 


Placlng defective cars in. rear 
Carrier operating frelght train 
composed partly of cars with defec¬ 
tive brakes violates act and is lia- 
ble for resulting death of employee 
unless it shows that defective cars 
were placed behind ali cars properly 
equipi)ed.—Auslender v. Boetteher, 
242 P. 672, 78 Colo. 427. 

Blectrlc motors aaid trains drawn 
by them operating on interurban and 
interstate railroads are within stat¬ 
ute,—Spokane & Inland Empire R. 
'Co. V. Campbell, Wash., 36 S.Ct. 683, 
241 U.S. 497, 60 L.Ed. 11.2'5. 

18. Minn.—^McDonald v. Great 
Northern Ry. Co., 207 N.W. 194, 
166 Minn. 87. 

19. U.S.—Philadelphia & R. Ry. 
Co. V. Bartsch, C.C.A.N.J., 9 P.2d 
8'58. 

N.C.—^Worley v. Southern Ry. Co., 85 
S.E. 397, 169 N.C. 105. 

39 C.J. P 387 note 68 [j]. 

20. Cal.—^Maurice v. State, 110 P. 
2d 706, 43 Cal.App.2d 270. 

21. Cal.—Maurice v. State, supra. 
Train. movement or switching oper- 

atlon 

In determining whether the move- 
ment of freight cars constitutes a 
train movement rather than a 
switching operation the- decision 
turns on the particular facts of the 
case, and the controlling test of 
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statute’s application lies In the es- 
sential nature of the work being 
done.—Maurice v. State, supra. 

22. Ga.—Western & A. R. R. v. Mei¬ 
ster, 140 S.E. 905, 37 Ga.App. 670. 

23. Ga.—^Western & A. R. R. v. Mei¬ 
ster, supra. 

Beason for rale 

The observance of reasonable reg- 
ulations promulgated by that eu- 
thority would in every case be the 
minimum of what the railroad 
should do within the law, but might 
not be the maximum; the commis¬ 
sion could not require less than ''ef¬ 
ficient hand brakes."—^Western & A. 
R. R. V. Meister, supra. 

Order to comply with statute 
A railroad could not escape lia- 
bility on ground that order of com¬ 
mission providing for the kind of 
hand brakes that might be used on 
cars was in efCect an approval of 
brake complained of, where order 
was merely a direction to comply 
with the Safety Appliance Act re¬ 
quiring an "efficient hand brake."— 
Spotts V. Baltimore & O. R. Co., C.C. 
A.Ind., 102 P.2d 160, certiorari de¬ 
nied Baltimore & O. R. Co. v. Spotts, 
59 'S.Ct. 1039, 307 U.S. 641, -83 L.Ed. 
16.22. 

24. Ga.—Western & A. R. R. v. Mei¬ 
ster, HO S.E. 905, 37 Ga-App, 570. 
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The duty imposed by the Federal Safety Appli- 
ance Act, 45 U.S.C.A. § 2, as amended by 45 U.S.C 
A. § 8, on common carriers engaged in interstate 
commerce by railroad to equip ali cars, with the 
exception of trains composed of four-wheel cars or 
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certain logging cars, 25 with oouplers coupling au- 
tomatically by impact, and capable of being un- 
coupled without the necessity of men going between 
the ends of the cars, is an absolute and unqualihed 
one,26 which cannot be evaded by the carrier by 


25. U.S.—Schlemmer v. Buffalo, R. 
& P. Co., Pa., 27 S.Ct. 407, 205 U. 
S. 1, 61 L.Ed. 681. 

26. U.S.—Delk V. St. Louis & S. F. 
R. Co., Tenn., 31 S.Ct. 617, 220 
U.S. 580, '5'5 L.Ed. 590—Chicago, 
St. P., M. & O. Ry. Co. V. Mul- 
downey, C.C.A.Minn., 130 F.2d 9'71, 
certiorari denied 63 S.Ct. 526, 317 
U.S. 700, 87 L.Ed. 560—Philadel¬ 
phia & R. Ry. Co. V. Auchenbach, 
C.C.A.N.J., 16 F.2d 650, certiorari 
denied 47 S.Ct. * 476, 273 U.S. 761, 
71 L.Ed. 878—Philadelphia & R. 
Ry. Co. V. Eisenhart, C.C.A.Pa., 280 
P. 271, certiorari denied 260 U.S. 
'72.3, 43 S.Ct. 13, 67 L.Ed. 482— 
Johnson v. G^reat Northern Ry. Co., 
C.C.A.Minn., 178 F. 643, 102 C.C.A. 
89. 

Ga.—^Western & Atlantic R. R. v. 
Gentle, 198 S.E. 257, 58 Ga.App. 
282, certiorari denied Gentle v. 
Western & A. R. R„ 59 S.Ct. 252, 
306 U.S. 654, 83 L.Ed. 424—Sea- 
board Air Line Ry. Co. v. Shensky, 
136 S.E. 178, 36 Ga.App. 1'68. 
Ind.—Chicago, I. & L. Ry. Co. v. 
Stierwalt, 163 N.E. 807, 87 Ind. 
App. 478, certiorari denied 49 S.Ct. 
32, 278 U.S. 633, 73 L.Ed. 561. 
Minn.—Ross v. Duluth, Missabe & 
Iron Range Ry. Co., 281 N.W. 76, 
203 Minn. 312—Schendel v. Chi- 
cago, M. & St. P, Ry. Co., 206 N. 
W. 436, 16'6 Minn. 223. 

Mo.—Crabtree v. Kurn, 173 S.W.2d 
851, 351 Mo. 628—McAllister v. St. 
Louis Merchants' Bridge Terminal 
Ry. Co.. 2'5 S.W.2d 791, 324 Mo. 
1006—Moore v. St. Joseph & G. I. 
R 3 ^ Co., 186 S.W. 1035, 268 Mo. 31, 
affirmed 37 S.Ct. 278, 243 U.S. 311, 
61 L.Ed. 741—Soderstrom v. Mis- 
souri Pac. R. Co., App., 1'41 S.W. 
2d 73. 

N.T.—Saxton v. Delaware & H. Co., 
176 N.E. 425, 266 N.T. 3'63. 

Okl.—Essary v. Lowden, 116 P'.2d 
712, 189 Okl. 257. certiorari de¬ 
nied 62 S.Ct. 489, 316 U.S. 798, 86 
L.Ed. 1199, rehearing denied 62 S. 
Ct. 638, 316 U.S. 828, 86 L.Ed. 1223. 
S.C.—Sessions v. Atlantic Coast Line 
R. Co., 169 S.E. 543, 170 S.C. 16— 
Steele v. Atlantic Coast Line R. 
Co., 87 S.E. 639, 103 S.C. 102. 

Tex.—Henwood v. Gary, Civ.App., 
196 S.W.2d 958, error refused no 
reversible error. 

39 C.J. p 38'5 note 52. 

Purpose of act 

(1) The purpose of the provision 
Tpae to eliminate evils attendiilg old- 
fashioned link and pin coupling, 
where It was necessary for men to 


go between the ends of cars to cou- 
ple and uncouple them, and where 
the cars, when coupled to a train, 
sometimes separated by reason of 
the insecurity of the coupling. 

U.S.—St. Louis & S. P. R. Co. v. 
Conarty, Ark., 35 S.Ct. 78'5, .23'8 U. 
S. 243, 69 L.Ed. 1200. 

Ga.—^Western & Atlantic R. R. v. 
Gentle, 198 S.E. 267, '58 Ga.App. 
282, certiorari denied Gentle v. 
Western & A. R. R., 69 S.Ct. 252, 
305 U.S. '654, 83 L.Ed. 424. 

(2) The evil sought to be elimi- 
nated by the act was necessity of 
workimen going between cars, and 
especially for purpose of coupling or 
uncoupling them.—Crabtree v. Kurn, 
173 S.W.2d 851, 3'51 Mo. 628. 

The commozulaw dnty of due care 
is changed to that of an absolute 
duty in this respect.—Alabama Great 
Southern Ry. Co. v. Cornett, 106 So. 
242, 214 Ala. 23. 

Oporation in reasonable and proper 
masiner 

Act imposes on railroad absolute 
duty to equip cars used in interstate 
commerce with automatic couplers 
which will function without neces¬ 
sity of men going between cars 
when operated in ordinary, reason- 
able, and proper manner. 

U.S.—Chicago, M., St. P. & P. R. R. 
Co. V. Linehan, C.C.A.Minn., 66 F. 
2d 373. 

Minn.—^Willett v. Illinois Cent. R. 
Co., 142 N.W. 883, 122 Minn. '613— 
Popplar V. Minneapolis, St. P. & S. 
S. R. Co., 141 N.W. 798, 121 Minn. 
413, Ann.Cas.l914D 383, afllrmed 
35 S.Ct. 209, 237 U.S. 369, 59 L.Ed. 
1000—Burho v. Minneapolis & St. 
L. R. Co., 141 N.W. 300, 121 Minn. 
326. 

GoapUng and tincoupllng Inclnded 

(1) The protection of the act ex- 
tends to men when coupling, as well 
as when uncoupling, cars. 

U.S.—San Antonio & Arkansas Pass 

R. Co. V. Wagner, Tex., 36 S.Ct. 
626, 241 U.S. 476, 60 L.Ed. 1110— 
Johnson v. Southern Pac. R. Co., 
Utah, 25 S.Ct. 168, 196 U.S. 1, 49 
L.Ed. 363—Chicago, M. & St. P. R. 
Co. V. Voelker, lowa, 129 F. 522, 
65 C.C.A. 226, 70 L.R.A. 264. 

Tex.—Henwood v. Gary, 196 S.W.2d 
958, Civ.App., error refused no ra- 
versible error. 

Va.—Southern R. Co. v. Simmons, 65 

S. E. 4'59, 105 Ya. 6'51. 

(2) The provision extends to the 
act of preparing the coupler for the 
impact by which it is operated.— 
Atchison, T. & S. F. Ry. Co. v. Ked- 
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dy, C.C.A.Cal., 28 F.2d 952, certiorari 
denied 49 S.Ct. 351. 279, U.S. 856, 73 
L.Ed. 997-<;hicago, M. & St. P. R. 
Co. v. Voelker, lowa, 129 P. 622, 6'5 
C.C.A. 226, 70 L.R.A. 264. 

Employee not engaged in coupling; 
adjustment 

(1) Railroad employoe was enti- 
tled to protection of statute although 
not engaged in coupling or uncou¬ 
pling cars, if he was engaged in the 
discharge of hia dutie.a. 

U.S.—Chicago, M., St. P. & P. R. Co. 
V. Goldhammpr, C.C.A.Minn., 79 F. 
2d 272. certiorari deniod 5'6 S.Ct. 
382, 296 U.S. 65'5, 80 L.Ed. 467— 
Keenan v. Director General of 
Railroads. C.C.A.N.Y., 285 F. 286, 
certiorari denied 261 U.S. 616, 43 
S.Ct. 361, 67 L.Ed. 828. 

Mo.—Carter v. St. Louis, T, and E. 

R. Co., 271 S.W. 368, 307 Mo. 596. 
N.Y.—Saxton v. Delaware <& H. Co., 
176 N.E. 425, 256 N.Y. 363. 

(2) The protection afforded by the 
act is not limited to ompioyeo In- 
jured by collidlng car.s while actual- 
ly making coupling, but applles as 
well to employee injurecl while l»c- 
tween cars for purpose of adjuating 
coupler in order to offoct coupling; 
switchman, who went botweun cars 
in uae in interstato commerce, on 
failure of cars to couplo by impact, 
to adjust coupler, and who was In- 
jured when knuckle with hroken lip 
feli, was not engaged In repalring 
the coupler, and was within protec¬ 
tion of act.—Baltimore «fe O, E. Co. 
v. Tlttle, C.C.A.Ohlo, 4 F.2d 818, cer¬ 
tiorari denied 46 S.Ct. 20, 2'69 U.S. 
658, 70 L.Ed. 410. 

(3) But It has also been held that, 
in order to recover for employee^s 
doath on ground of railroad's viola- 
tion of automatic coupler rcqulre- 
ment, deceased must have gone be- 
twoen cars to effect coupling opera- 
tion.—Geraghty v. Lehlgh Valley R. 
Co., C.C.A.N.Y., 70 F.2d 300. 

Laok of knowledge of defeots 

It is no defense that the car was 
moved by the carrier without knowl- 
edge of defoets.—McAlUster v, St 
Louis Merchants" Bridge Terminal 
Ry. Co„ 25 S.W.2d 791, 324 Mo. 1005. 
XTse In moving interstate trafdo 
(1) The words "any car used in 
moving interstate trafllc,"" used in 
the act of March 2, 1893, 4'5 U.S.C.A. 
S 2, amended by the act of March 
2, 1903, c. 976, § 1, 4'5 U.S.C.A, 5 8, 
in limiting to such cars the obliga- 
tion to provide automatic couplers, 
was not to be taken in a narrow 
sense.—Schlemmer v. BufCalo, R. & 
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assignment or otlierwise.27 A violation of the duty, 
resulting in an injury to the employee, gives rise 
to liability,28 irrespective o£ actual negligence on 
the part of the carrier other than failure to comply 
with the requirements of the act.29 Such liability 
is not dependent on lack of reasonable^O or proper^i 


. care, nor does the use of ordinary or reasonable care 
or diligence in furnishing, repairing, or inspecting 
couplers discharge the duty or relieve carriers of 

liability for honperformance.^^ a violation of the 

act has been held to constitute negligence^s or neg- 
ligence per se^^ within the Federal Employers’ Lia- 


P. R. COm Pa., 27 S.Ct. 407, 205 U. 
S. 1, 61 L.Ed. 681. 

(2) A car may be in process of 
belngr used in interstate trafflc, with¬ 
in the statute, even though it is left, 
during the course of a trip, at a sta- 
tion by one train to be picked up by 
«inother.—Johnson v. Southern Pac. 
Co., Utah, 25 S.Ot. 158, 196 U.S. 1, 49 
L.Ed. 363. 

27. U.S.—Chicago Junction R. Co. 
V. King, 111., 169 F. 372, 94 C.C.A. 
652, afflrmed 32 S.Ct. 79, 222 U.S. 
222, 56 L.Ed. 173. 

Act of conductor or other employee 
in this respect is act of railrcad 
company.—Chicago Junction R. Co. 
V. King, supra. 

28. U.S.—Louisville & Nashville R. 
Co. V. Layton, Ga., 37 S.Ct. 456, 
243 U.S. -617, '61 L.Ed. 931—Chica¬ 
go, B. & Q. Ry. Co. V. U. S., Neb., 
31 S.Ct. 612, 220 U.S. 659, 55 L.Ed. 
'582—Chicago, St. P., M. & O. Ry. 
Co. V. Muldowney, C.C.A.Minn., 130 
F.2d 971, certiorari denied 68 S. 
Ct. 526, 317 U.S. 700, 87 L.Ed. 660 
—Chicago, M. & S. P. R. Co. v. 
Voelker, lowa, 129 P. '522, 65 C.C. 
A. 226, 70 L.R.A 264. 

Del.—Philadelphia' & R. R. Co. v. 

Winkler, 66 A. 112, 4 Pennew. 387. 
Ga.—^Western & Atlantic R. R. v. 
Gentle, 198 S.B. 257, 68 Ga.App. 
282, certiorari denied Gentle v. 
Western & A. R. R., '59 S.Ct. 252, 
305 U.S. 654, 83 L.Ed. 424. 

Mo.—Crabtree v. Kurn, 173 S.W.2d 
851, 3'51 Mo. 628—McAllister v. 
St. Louis Merchants’ Bridge Ter- 
minal Ry. Co., 26 S.W.2d 791, 324 
Mo. 1005. 

K.J.—Oelfke v. Hudson & M. R. Co., 
135 A. -659, 6 N.J.Misc. 2. 

N.T.—Saxton v. Delaware & H. Co., 
176 N.E. 425, 266 N.Y. 363. 

S.C.—Steele v. Atlantic Coast Line R. 

Co., 87 S.E. 639, 103 S.C. 102, 

89 C.J. p 385 note 52. 

Kand cax operated In connectlon 
with gasoline locomotive was within 
requirement of act.—^Hoffman v. 
New York. N. H. & H. R. Co., C.C.A. 
N.Y., 74 F.2d 227, certiorari denied 
New York, N. H. & H. R. Co. v. 
Hoifman. '65 S.Ct. 613, 29.4 U.S. 715, 
79 L.Ed. 1248. 

A steam shovel car is a car with¬ 
in the statute.—Schlemmer .v. Buf- 
falo, R. <& P. R. Co., Pa., 27 S.Ct. 407, 
i205 U.S. 1, 61 L.Ed. 681. 

Fartioular use of car; empty car 
(1) "The particular use made of a 
defectively equipped car at a par¬ 


ticular time does not affect the lia- 
bility.—Bocook v. Louisville & N. 

R. Co., D.C.Ky., 67 P.Supp. 154. 

(2) The requirement of the stat¬ 
ute applies to cars in use in car- 
rying interstate trafllc, although at 
the time they are bejng hauled 
empty.—Johnson v. Southern Pac. 
Co., Utah, 2-5 S.Ct. 158, 196 U.S. 1, 
49 L.Ed. 363—Johnson v. Great 
Northern Ry. Co., 178 P. 643, 102 C. 
C.A. 89—Voelkor v. Chicago, M. & 
St. P. R. Co., C.C.Iowa, 116 P. 867, 
reversed on other grounds 129 P. 
522, 65 C.C.A. 226, 70 L.R.A. 264. 
Switching 

(1) S^vitching movements are 
within the requirement. 

U.S.—Erie R. Co. v. Russell, N.Y., 
183 P. 722, 106 C-C-A. 160, certio¬ 
rari denied 31 S.Ct. 722, 220 U.S. 
607, 55 L.Ed. 607—Johnson v. 

Great Northern Ry. Co., Minn., 178 
P. 643, 102 C.C.A. 89. 

Mo.—Carter v. 'St. Louis, T. & E. 

R. Co., 271 S.W. 358, 307 Mo. 695. 
39 C.J. p 387 note 59 [i]. 

(2) Where there were no defects 
in appliances and ordinarily coal car 
and engine could have been uncou- 
pled with appliances at hand and 
without necessity of brakeman's be- 
ing between car and engine, but dur- 
ing a flying switch it was duty of 
brakeman to uncouple cars and he 
could not reasonably do so, with 
appliances available, without neces¬ 
sity of his being between car and 
engine, there was a violation of act; 
no imperfection in appliances was 
needed to create hazard imposing lia¬ 
bility, since the operation itself im- 
plied a violation of the act.—Crab- 
tree v. Kurn, 173 S.W.2d 851, 351 Mo. 
628. 

Traiu made up and held iu place 

Where train was made up and was 
being held in place by brakes con- 
trolled from locomotive, it was past 
time for train to have departed, and 
defective brake coupling was the 
cause of injuries sustained by car 
inspector while examining cars for 
defects in airbrake system, the pro- 
visions of the act were applicable.— 
Conrad v. Baltimore & O. R. Co., 133 

S. W.2d 360, 346 Mo. 335. 

29. U.S.—San Antonio & Arkansas 
Passenger R. Co. v. Wagner, Tex., 
36 S.Ct. 62-6, 241 U.S. 4'76, 60 L.Ed. 
1110—Chicago, St. p., M. & O. 
Ry. Co. V. Muldowney, C.C.A.Minn., 
130 P.2d 971, certiorari denied 63 
i S.Ct. 626, 317 U.S. 700, 87 L.Ed. 

970 


'560—Southern Ry. Co. v. Stew- 
art, C.C.A.Mo., 119 P.2d 86, re¬ 
versed on other grounds '62 S.Ct* 
616, 315 U.S. 283, 86 L.Ed. 849. 
Mo.—McAllister v. St. Louis Mer¬ 
chants’ Bridge Terminal Ry. Co., 
35 S.W.2d 791, 324 Mo. 1006. 

30. Ga.—^Western & Atlantic R. R. 
V. Gentle, 198 S.E. 257, 58 Ga.App. 
282, certiorari denied Gentle v. 
Western & A. R. R., '59 S.Ct. 252, 
305 U.S. 654, 83 L.Ed. 424. 

S.C.—Sessions v. Atlantic Coast Line 
R. Co., 169 S.E. 543, 170 S.C. 15. 

31. U.S.—Southern Ry. Co. v. Stew- 
art, C.C.A.MO., 119 P.2d 86, re¬ 
versed on other grounds 62 S.Ct. 
616, 316 U.S. 283, '86 L.Ed. 849. 

32. U.S.—Delk v. ‘St. Louis & S. P. 

R. Co., Tenn., 31 S.Ct. 617, 220 U. 

S. '580, 65 L.Ed. 590—CMcago, B. 
& Q. Ry. Co. V. U. S.. Neb., 31 S. 
Ct. 612, 220 U.S. 669, 5'5 L.Ed. 582 
—Philadelphia & R. Ry. Co. v. Eis- 
enhart, C.C.A.Pa., 280 P. 271, cer¬ 
tiorari denied 43 S.Ct. 13, 260 U.S. 
723, 67 L.Ed. 432. 

Ind.—'Chicago, I, & L. Ry. Co. v. 
Stierwalt, 153 N.E. 807, 87 Ind. 
App. 478, certiorari denied 49 S. 
Ct. 32, 2'78 U.S. '633, 73 L.Ed. 651. 
Mo.—McAllister v. St. Louis Mer¬ 
chants' Bridge Terminal Ry. Co., 
2-5 S.W.2d 791, 324 Mo. 1005. 

N.Y.—Saxton v. Delaware & H. Co., 
176 N.E. 426, 256 N.Y. 363. 

Okl.—Essary v. Lowden, 116 P.2d 
712, 189 Okl. 267, certiorari de¬ 
nied 62 S.Ct. 489, 315 U.S. 798, 86 
L.Ed. 1199, rehearing denied 62 
S.Ct. '638, 315 U.S. 828, 86 L.Ed. 
1223. 

S.C.—Steele v. Atlantic Coast Line 
R. Co., 87 S.E. 639, 103 S.C. 102. 

33. U.S.—Philadelphia & R. By. Co. 
V. Auchenbach, C.C.A.N.J., 16 P.2d 
'550, certiorari denied 47 S.Ct. 476, 
273 U.S. 761, 71 L.Ed. 878. 

Mo.—McAllister v. St. Louis Mer¬ 
chants’ Bridge Terminal Ry. Co., 
25 S.W.2d 79,1, 324 Mo. 1005. 

34. Del.-=-Phlladelphia & R. R. Co. 
V. Winkler, 6-6 A. 112, 4 Pennew. 
387. 

Ga.—^Western & Atlantic R. R. v. 
Gentle, 198 S.E. 257, 68 Ga.App. 
282, certiorari denied Gentle v. 
Western & A. R. R., '69 S.Ct. 952, 
30'5 U..S. 654, 83 L.Ed. 424. 

Minn.—^^Schendel v. Chicago,- M. & St. 
P. Ry. Co., 206 N.*W. 436, 166 Minn. 
223. 

Mo.—Soderstrom v. Missouri Pac. R. 
Co., App., 141.S.'W.2d 73. 
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bility Act, or negli^ence as a matter of law.35 

A failure to keep the required couplers in proper 
working order or operative condition at ali times 
is a violation of the statute,36 and the test of com- 
pliance is the operating efficiency of the couplers 
with which the car is equipped.37 The law does .not 
compel the use of any particular type or design of 
coupler;38 a. coupler which cannot perform its 
function does not measure up to the statiitory stand- 
ard33 and it is immaterial whether the defect is in 
the coupler itself or in adjuncts without which it 
cannot operate further, a coupler may be defec¬ 
tive within the act without being actually broken 
or containing a visiblc defect.*^^ It has been said 
to be the railroad’s duty to keep such couplers in 

(('.Wh*,- 

35. Minn.—Schendel v. Chicago, M. 

& St. P. Ry. Co.. 206 N.W. 436, 165 
Minn. 223. 

36. U.S.—Philadelphia & R. Ry. Co. 

V. Auchenbach, C.C.A.N.J., 1'6 F.2d 
'5'50, certiorari denied 47 S.Ct. 476, 

273 U.S. 761, 71 L.Ed. 878—Phila¬ 
delphia & R. Ry. Co. V. Eisenhart, 

C.C.A.Pa., 280 P. 271, certiorari 
denied 260 U.S. 723, 43 S.Ct. 13, 

6'7 L.Ed. 482. 

Ala.—Alabama Great Southern R. Co. 

V. Cornett, 106 So. 242, 214 Ala. 

23. 

Ga.—^West-ern & Atlantic R. R. v. 

Gentle, 198 S.E. 2'57, 58 Ga.App. 

282, certiorari denied Gentle v. 

Western & A. R. R., '5D S.Ct. 252, 

305 U.S. 654, 83 L.Ed. 424. 

Mo.—McAllister v. St. Louis Mer- 
chants' Bridge Terminal Ry. Co., 

25 S.W.2d 701, 324 Mo. 1005—Car- 
ter V. St. Louis, T. & E. R, Co., 271 
S.W. 358, 307 Mo. 695, 

37. U.S.—Chicago, St. P., M. & 0. 

Ry. Co. V. Muldowney, C.C.A.Minn., 

130 P.2d 971, certiorari denied 63 
S.Ct. 626. 317 U.S. 700, 87 L.Ed. 

560—Southern Ry. Co. v. Stewart, 

C.C.A.Mo., 119 P.2d 86, reversed on 
other grounds 62 S.Ct. 616, Sl'5 U. 

S. 283, 86 L.Ed. 849—Philadelphia 
& R. Ry. Co. V. Auchenbach, C.C. 

A.N.0r., 16 F.2d 6'50. 

Mo.—Crabtree v. Kurn, 173 S.W.2d 
851, 3'51 Mo. 628—Wilson v. 

Thompson, 133 S.W.2d 331, 345 Mo. 

319—Kimberling v. Wabash Ry. 

Co., 85 S.W.2d 736, 337 Mo. 702. 

Traolcs laid on curve 

The act is violated where the fail¬ 
ure to couple automatically is due 
to the fact that the tracks are so 
laid on a curve that the couplers will 
not meet without men going between 
the oars to adjust them.—^Hohenleit- 
ner v. Southern Pacific Co., C.C.Or., 

177 P. 796. 

Couplers operahle from side of car 

The reoiuirement is sufRcie-ntly 
complied with by providing couplers 
which could be operated from side of 


such operative condition that they will always per¬ 
form. their functions;^^ it has also been held 

that the failure of couplers to couple is not per se 
a violation of the act^3 and that the failure of cou¬ 
plers to couple on impact on a given occasion does 
not deprive them of their character of ^‘couplers 
coupling automatically by impact/’ as the phrase is 
used in the statute.^^ Thus a railroacl has been hcld 
to have complied with the law when it cquips its 
cars with couplers, designed to couple automatically 
by impact, which are in general usc among wcli- 
regulated railroads^s and not to be responsible for 
injury unless the failure of the couplers to couple 
on a given occasion rcsulis from some dcfect thcrc- 
in.46 


Co., 224 N.W. 241, 176 Minn. 57,I. 

40. N.Y.—Saxton v, D(‘lawaro <Ss H. 
Co., 176 N.E. 425, 256 N.Y. !563. 

41. Ind.—Chicago, I. & Ij. Ry. C’o. 
V. Sticrwalt, 153 N.E. 807, 87 Xml. 
App. 478, certiorari dcnlod 40 S.Ct. 

U.S. '633, 73 L.Ed, 651. 

Mo.—McAllistor v. St. LouIh Mcr- 
chants' Bridge Terminal Ry, Co., 
25 S.W.2d 791. 324 Mo. 1005. 

"It is not broken or mechani(*al- 
ly defective devices which th<( liivv 
prohibits."—Crabtree v. Kurn, 173 H. 
W.2d 851, 865, 8'51 Mo. 628. 

42. U.S.—Chicago, St. P., M. * O. 
Ry. Co. V. Muldowney, C.C.A.Minn., 
130 P.2d 971, certiorari donii*d (U? 
S.Ct. 526, 317 U.S. 700, 87 I^.Ed. 
'560. 

Mo.—Soderstrom v. Misaourl pac. II- 
Co., App., 141 S.W.2d 73. 

43. Ga.—^Western & Atlantic R. R. 
V. Gentle, 198 S.E. 257, 2(J2, 5« Ga. 
App. 282, certiorari denied Genfb* 
V. Western & A. R. R., 59 S.Ct. 252, 

83 L.Ed. 424. 

44 . U.S.—^Western & Atlantic R. R. 
V. Gentle, supra. 

"By the use of the above term, wo 
do not apprehend that it wa» thti 
intention of Congress to refiulro rall- 
roads to equlp their cars with oiui- 
plers designed to couple automatical¬ 
ly upon impact, without the nocassl- 
ty of men going botw^ten the ends ol’ 
the cars, which would, upon ali oc- 
casions and undor ali circum-sianc-ct!, 
actually couple, without fall, uiimi 
impact."—Western & Atlantic R. U. 
V. Gentle, supra. 

45. Ga.—Western & Atlantic R. R. 
v. Gontle, supra, 

46. U.S.—^Western & Atlantic R. R. 
V. Gentle, supra. ^ 

Defects imavoidable hy ordinary 
care 

A railway company has complI((i 
with the act when it ecuips its cai .m 
with automatic couplers under tl,<f 
act, and It will not be thereafter 
subject to the penalties Imposed be- 


cars, thus avoiding the necessity of 
going between them.—'Chesapeake & 
O. R. Co. V. Charlton, Va., 247 P. 34, 
159 C.C.A. 252. 

38. U.S.—Johnson v. Southern Pac. 
Co., Utah, 196 U.S. 1, 25 S.Ct. 1'58, 
49 L.Ed. '363—^Hohenleitner v. 
Southern Pacific Co., C.C.Or., 177 
P. 796. 

Mo.—^^Crabtree v. Kurn, 173 S.W.2d 
851, 351 Mo. 628. 

39. N.Y.—Saxton v. Delaware & H. 
€o., 176 N.E. 425, 258 N.Y. 363. 

Couplers of different types 
The statute is violated, although 
cars are provided with automatic 
couplers, if thoy are of different 
types so that they will not work au¬ 
tomatically together.—Johnson v. 
Southern Pac. R. Co., Utah, 25 S.Ct. 
168, 196 U.S. 1, 49 L.Ed. 363. 
Openiug of knuckles 

(1) A coupler which will not cou¬ 
ple by impact, unless the knucklos 
have been opened by hand, is not 
such as is contemplated by the act. 
—Hurley v. Illinois Cent. R. Co., 157 
N.W, 100*5, 133 Minn. 101. 

(2) Coupler, knuckle of which does 
not open after application of force 
sufficient to open it, if coupler Is in 
proper condition, without requiring 
man to go between cars for purpose, 
does not meet statutory require- 
ments; facts that freight cars might 
have been coupled, if knuckles of 
both couplers wcre open, and wero 
later coupled, would not relieve rail- 
road company from liability for in¬ 
juries to switching crew foreman as 
resuit of havlng to go between cars 
to place knuckles in such position.— 
Chicago, M., St. P. & P. R. R. Co. v. 
Linehan, C.C.A.Minn., 6*6 P.2d 373. 
Use of lever 

A coupler which fails to open by 
the use of the lever provided for 
that purpose, when an honest and 
reasonable effort is made to operate 
it, does not comply with the act.— 
Holz V. Chicago, M., St. P. & P. R. 
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c. Improper Loading 

A railroad company must use reasonable care tp see 
that its cars are properly loaded so as not to cause injury 
to its employees. 

It is the duty of a railway company to use rea¬ 
sonable care to see that its cars 'are properly loaded 
so as not to cause injury to its employees^^ and it 
will be liable even though the injury was caused by 
the manner in which the car was loaded by the con- 
signor.^S A rule of the company that no car must 
go forward which exceeds the clearance dimensions 
or-is loaded in an unsafe manner does not enlarge 
its legal duty, but is an injunction to employees to 
observe its legal duty.^9 

§ 229. - Tracks and Roadbeds 

a. In general 

b. Blocking frogs, switches, and guard 

rails 

c. Fences and cattle guards 

d. Bridges, trestles, and culverts 

a. In G-eneral 

A railroad company»s duty to Its servants Is to use 
reasonable care in putting and keeping its roadbed and 
track in reasonably safe condition. 

The general rule is that a railway company, as to 


its servants, is not 'bound to furnish a safe roadbed 
and track; its duty in that respect is to use ali rea¬ 
sonable care and precaution in putting and keeping 
the roadbed and track in reasonably safe and good 
condition, and what constitutes reasonable care 
must depend on the surroundings, and the dan- 
gers to be fairly apprehended and encountered.®® 
Under a statute, however, imposing liability on a 
railroad company for negligence by reason of de- 
fects in its track, roadbed, etc., it has been held that 
the duty rests on the company to furnish its em- 
ployee a safe place to work with respect to its 
tracks and right of way, where the performance 
of his dutics necessitates his use thereof.^^ The 
general rule has no application where the place of 
work is oonstantly changing by reason of the work 
itself or is necessarily incomplete and dangerous ;52 
and generally it is sufficient if the tracks and road¬ 
beds were substantial and durable at the time of 
their construction by competent engineers, and were 
properly supervised thereafter.53 If a servant 
knows of the danger, or it is obvious, he is bound 
to exercise ordinary care to avoid it.54 

The courts will not prescribe any particular 
Standard for the spacing or construction of tracks 
or yards.®^ 


cau&e of subsequent defects occur- 
rlng to the couplers -which ordinary 
care could not have avoided.—Mis- 
souri Pac. Ry. Co, v. Brinkmeier, 93 
P. 'S21, 7'7 Kan. 14. 

47. U.S.—Norfolk & W. Ry. Co. v. 
Rigg-s, C.C.A.Ohio, 98 P.2d 612. 

S9 C.J. p 388 note 66. 

Pasteningr tmcks on. flat car 

Railroad company had duty to fas- 
ten trucks on flat car securely, and 
where it did not do so, it failed in 
its duty to provide brakeman r-eason- 
ably safe and proper place to work. 
—Union Pac. R. Co. v. De Vaney, 
CC.A.Cal., 162 F.2d 24. 

48. Wis.—Sparrow v. Menasha Pa¬ 
per Co., 143 N.W. 317, 154 Wis. 
459. 

39 C.J. p 389 note 67. 

49. Me.—Morey v. Maine Cent. R. 
Co., 133 A. 92, 12'5 Me. .272. 

50. U.S.—Handy v. Reading Co., D. 
C.Pa., 66 F.Supp. 246. 

Ark.—Caddo River Lumber Co. v. 
Henderson, ,109 S.W.2d 425, 194 
Ark. 724. 

Mo.—Brum v. Wabash Ry. Co., 74 S. 

W,2d 566, 33'5 Mo. 876. 

S.C.—McClain v. Charleston & W. 
C. Ry. Co., 4 S.E.2d 280, 191 S.C. 
332. 

Tex.—Texas & N. O. R. Co. v. Sar- 
ver, Civ.App., 113 'S.W.2d 317, error 
refused. 

Vt.—Bailey v. Central Vermont Ry., 
28 A.2d 639, 113 Vt. 8. reversed on 


other grounds 63 S.Ct. 10‘62, 319 U. 
S. 350, 8-7 L.Ed. 1444, conformed to 
35 A.2d 365, 113 Vt. 433. 

Va.—Southern Ry. Co. v. Chadwick, 
132 S.E. 191, 144 Va. 443. 

Wash.—Blessing v. Camas Prairie R. 

Co., 100 P.2d 416, 3 Wash.2d 266. 

39 C.J, p 389 note 69. 

Absolute and contlnulng duty- 
Under the Federal Employers’ Lia¬ 
bility Act, a railroad is charged with 
the absolute and continuing duty of 
using reasonable care to furnish its 
employees a ciear track.—^Kansas 
City Southern Ry. Co. v. Nectaux, 
C.C.A.La., 26 P.2d 317, certiorari de- 
nied 49 S.Ct. 24, 278 U.S. 621, '73 L. 
Ed. 542. 

A defective Crossing plank causing 
injury to section hand was part of 
“track" or “roadbed," within Fed- 
eral Employers' Liability Act, bring- 
ing case within its provisions.— 
Woosley v. Wabash Ry. Co., Mo.App., 
274 S.W. 871. 

Bue care held shown 
La.—Miller v. Missouri Pac. R. Co., 
121 So. ,241, 9 La.App. 477. 

W.Va.—Hammack v. Hope Natural 
Gas Co., 140 S.E. 1, 104 W.Va. 344. 
Negligence held sho-wn 
111.—Popp V. Terminal R. Ass’n of 
■St. Louis, 45 N.E,2d 298, 316 111. 
App. 670. 

Statute held Inapplloable 
A statute making a railroad com¬ 
pany liable for a death “resulting 
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from or cauSed by the hekligen64, 
unskilfulness or crimina! intent of 
any offlcer, servant or employee 
while running, conducting, or man- 
aging any locomotive, car or train of 
cars," does not apply where an em¬ 
ployee walking along a railroad 
track is injured because of a defect 
in the construction of the track.— 
McKenna v. Missouri Pac. R. Co., 64 
Mo.App. 161. 

51. Ga.—Louisvllle & N. R. Co. v. 
Crapps, 8 S.E.2d 413, 62 Ga.App. 
437. 

521. Ark.—Caddo River Lumber Co. 
V. Henderson, 109 S.W.2d 426, 194 
Ark. 724. 

39 C.J. p 391 note 70. 

53. Tex.—Houston & T. C. R. Co. 
V. Fowler, '56 Tex. 452. 

39 C.J. p 391 note 71. 

54. Ind.-—Baltlmore & O. S. W. R. 
Co. V. Hunsucker, '70 N.E. i55'6, 33 
Ind.App. 27. 

39 C.J. p 391 note 72. 

Faot that train crew knew danger¬ 
ous condition of track did not re- 
lieve railroad of duty to repair crew 
to controi movement of trains by 
giving proper orders to train crew or 
posting flagman.—Chesapeake & O. 
Ry. Co. V. Russo, 163 N.E. 283, 91 
Ind.App. 648, certiorari denied 51 S. 
Ct. ,25, 282 U.S. 846, 75 L.Ed. 750. 

55. Mo.—^Cooper v. Atehison, T. & 
S. F. R. Co., 148 'S.W.2d 773, 347 
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With respect to the applicatiori of a statute re- 
quiring an employer to provide a safe place of em- 
ployment, a Street car company has no control over 
a Street, and no right to place any obstructions 
therein, so as to protect a motorman when chang- 
ing the trolley.56 

Inequalities and other defects in surface. A rail- 
road company is bound to use reasonable care to 
keep its roadbed free from such inequalities and 
other defects in the surface as it may be reasonably 
anticipated will cause injuries to its employees,57 


but it will not be liable for injuries resulting from 
defects arising in the progress of an employec^s 
work,^^ or for injuries which could not reasonably 
have been anticipated when the roadbed is reason¬ 
ably fitted for the purpose for which it is used.®^ 
At least within its yard limits, where workmen in 
considerable numbers are constantly engaged, a 
railroad company must exercise a degree of care 
commensurate with the risk to prevent the accumu- 
lation of snow or ice in such quantity, form, and 
location as to be a menaee to the safety of its em- 
ployees working therein.^^ 


Mo. ‘655, certiorari denied Atchi- 

son, T. & S. F. R. Co. v. Cooper, 61 

S.Ct. 1116, 313 U.S. '591, 85 L.Ed. 

1546. 

Engrlneerlng* auestlo&s; drainagre 

(1) Pault or negligence of railroad 
company may not be found from 
mere existence, between tracks, of 
drain for draining yard, and fact 
that employee feli therein; company 
had much freedom in selecting meth- 
od of drainage and in choice of fa- 
cilities and places for use of em- 
ployees, and courts will not prescribe 
standards in r«spect to such matters 
or leave to juries such engineering 
questions as are involved In the con- 
struction and maintenance of rail¬ 
road yards and the drainage system 
therein.—Delaware, L. & W. R. Co. 
V. Koske, N.J., 49 S.Ct. 202, 279 U.S. 
7, 73 L.Ed. 678. 

(2) Under the “engineering neces- 
sity doctrlne," carriers have much 
freedom of choice in providing facil- 
ities and places for the use of their 
employees, and where they are es- 
tablished in accordance with reason¬ 
able and scientific judgment on road- 
beds and yards, they are not subject 
to review by a jury, but it is essen- 
tial to the application of the doctrine 
that the facility or place of use of 
the employees must be suitable for 
the practical operation of the em- 
ployer’s business.—Southern Pac. Co. 
V. Huyck, 128 P.2d 849, 61 Nev. 365. 

Safe place to Work 

Rule holding employer to ordinary 
care to provide his employees a rea¬ 
sonably safe place in which to work 
does not impose on a railroad com¬ 
pany any obligation to adopt or 
maintain any particular Standard for 
the spacing of its tracks; the rail¬ 
road does not owe as high a degree 
of care to an employee, in this con- 
nection, as it does to passengers or 
others coming on its premises on 
business, since his knowledge of the 
dangers existing because of the nar- 
row space between the tracks is at 
least equal to that chargeable 
against the railroad.—Toledo, St. L. 
& W. R. Co. V. Allen, Mo., 48 S.Ct. 
215, 27« U.S. 165, 72 I.i.Ed. 613, con- 


formed to Allen v. Toledo, St. L. & 
W. Ry. Co., Mo., 12 S.W.2d 1116. 
Negligence held shown. 

Mo.—Cooper v. Atehison, T. & S. F- 

R, Co., 148 S.W.2d T73, 347 Mo. 
556, certiorari denied Atehison, T. 
& S. P. R. Co. V. Cooper, 61 S.Ct. 
1116, 313 U.S. •691, 8’6 L.Ed. 1646. 

Negligence held not shown 
Neb,—Lenz v. Union Pac. R. Co., 
258 N.W. 33, 128 Neb. 99. 

56. Wis.—Baker v. Janesville Trac- 
tion Co., 234 N.W. 912. 204 Wis. 
452. 

57. U.S.—Waddell v. Chicago & B. 
I. R. Co., C,C.A.I11., 142 F.2d 309, 
certiorari denied 65 S.Ct. 69, 323 U. 

S. 732, 89 L.Ed. 587~Chicago 

Great Western Ry. Co. v. Peeler, 
C.C.A.Minn., 140 F.2d 865—Schil- 
ling V. Delaware & H. R. Corpora¬ 
tion, C.C.A.N.Y., 114 P..2d 69. 

Mo.—Stewart v. St. Louis-San Pran- 
cisco Ry. Co., App., 62 S.W.2d 231. 
39 C.J. p 391 note 76. 

Concealed hole in roadbed 

S.C.—McClain v. Charleston & W. C. 

Ry. Co., 4 S.E.2d 280, 191 S.C. 332. 
Statute requlxlng roadbed level with 
tles 

The statute requiring railroad 
companies to keep grade of roadbed 
at stations level with the ties was 
a legislative enactment of Stand¬ 
ard of care to be used for protec- 
tion of all citizens in ordinary use 
of depot, including railroad em¬ 
ployees.—McClain v. Charleston & 
W. C. Ry. Co., Bupra. 

Small amount of loose g^avel was 
held not to constitute a hazard or 
to Show failure to exercise care to 
maintain reasonably safe working 
place for employees.—Miller v. Mis- 
souri Pac. R. Co., 121 So. 241, 9 La. 
App. 477. 

Defective conditlou held not shown 
Ky.—Smith’s Adm'rs v. Louisville & 
N. R. Co., 32 S.W.2d 1003, 236 Ky. 
174. 

58. Ind.—Davis v. Hostetter, 142 N. 
E. 723, 81 Ind.App. 624. 

Mo.—Baker v. Lusk, 201' S.W. 36'7, 
199 Mo.App, 44. 
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Injury from oondltion within Boope 
of employment 

(1) Railroad was held not nog- 
ligent in permitting hole between 
ties on roadbed, and hence not lia¬ 
ble for injuries to section hand hav- 
ing leg run over by car ho was push- 
ing when he sllpped In hole, sinoo it 
was part of his work and duty to 
discover and correct such condition. 
—Stewart v. St. Louis-San Prancisco 
Ry. Co., Mo.App., 52 S.W.2d 231. 

(2) Railroad did not owe duty of 
reasonable care in furnishlng safe 
place to work where section hand, 
replacing bolts in rails, stepped back 
when defective wrench slipped, and 
dirt between ties cavod in, although 
surface appeared solid since the 
safety and condition of the thing it- 
self which caused his injuries <‘ome 
clearly within the scope of hin em¬ 
ployment, and it was his duty to 
keep in reasonably safe condition the 
rails, ties, and roadbed within his 
section.—Texas & P. R. Co. v. Mt-ek, 
Tex.Civ.App., 72 S.W.2d 616, error 
refused. 

59. Mo.—Stewart v. St. Ijouis-San 
Prancisco Ry. Co., App., 62 S.W,2d 
231. 

Tex.—Texas & P. R. Co. v. Meek, 
Civ.App., 72 S.W.2d '616, error re- 
fusod. 

39 C.J. p 391 note 78. 

Duty to tamp embaukmeut 
A railroad company owod no duty 
to employees, who wore engaged in 
replacing rails, to tamp embankment 
along tracks In order to discover 
latent defects consisting of concical- 
ed holes covered by crust of unbro- 
ken earth, notwithstanding loeality 
was infested with burrowing rodents. 
—Texas & N. O. R. Co. v. Sarvor, 
Tex.Civ.App., 113 S.W.2d 317, error 
refused. 

w/ 

eo. U.S.—Raudenbush v. Baltimore 
& O. R. R., D.C.Pa., 63 P.Supp. 
329. 

39 C.J. p 392 note 80, 

6uow aixd ice iu suowshed 

As to deceased brakeman who, aft- 
er either jumping or falling from 
top of a freight train passing 
through a snowshed, feli against a 
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Sidetracks. Railroad companies have generally 
nat been held to the same degree of care in main- 
taining their sidetracks as their main tracks, and 
not liable for injuries to servants caused by defects 
in their construction, unless it appears that they 
are guilty of gross carelessness in handling -their 
cars.®^ 

Switches. It is the duty of a railroad company 
to use reasonable care to furnish and to keep in or- 
der, and rightly placed, switches which are free 
from defects-and reasonably safe and suitable for 
the purpose in view .^2 Where this is done, the 
company’s duty is performed and it is not liable for 
injuries involving switches sustained by a servant 
in the performance of his duties.®^ Switches of a 
form in common use have been held sufficient or 
proper.6^ 

Ties and rails. A railroad operator is bound to 
use ordinary care to furnish reasonably safe rails 
and ties and maintain them in such condition,®^ 
but it is not liable for injuries resulting from acci- 
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dents due to minor defects not rendering the track* 
unfit for use.6® 

b. Blocking Frogs, Switches, and Guard Rails? 

In the absence of a statute to the contrary, a railroad 
company is not negligent in leaving its frogs, switches, or 
guard rails unblocked, unless biocking is general in that 
area, or unless it undertakes to maintain blocking and al- 
lows it to become defective. 

At common law, it is generally held that a rail- 
way company is not guilty of negligence in leaving 
its frogs, switches, or guard rails unblocked,67 un¬ 
less blocking is generally used in the same section 
of the country,68 or unless the company undertakes 
to maintain blocking and allows it to become defec¬ 
tive.®^ As the object of blocking is only to prevent 
the feet from catching, a servant cannot recover for 
injuries received by reason of his arm^s catching 
in an unblocked guard rail.'^^^ 

Statutory regulations. Where railroads* are re- 
quired by statute to block frogs, switches, guard 
rails, and crossings, a failure to comply with fhe 
statutory provisions constitutes negligence.71 J^ia^ 
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bank of snow and ice and slid under 
the train, railroad was held not neg¬ 
ligent in allowiiig accumulation of 
snow and ice along tracks at that 
point, where it was not near any 
station or yard, and deceased had no 
duties to perform on ground along 
track.—Burtis v. Freeman, 235 P. 
342, 77 Colo. 120. 

61. U.S.—Tiittle V. Detroit, G. H. 

• & M. R. Co., Mich., 7 S.Ct. 1166, 

122 U.S. 189, 30 L.Ed. 1114. 

39 C.J. p 392 note 81. 

passing track not «Apiace to work»’ 

In conductor's action for injuries 
sustained when he alighted in the 
nighttime from caboose standing on 
bridge on single track main line, 
opposite passing tracks, to examine 
defective brake shoes, and feli into 
creek bed, the passing track was not 
a “place to work" which railroad 
must keep in reasonably safe condi- 
tion.—Pauly v. McCarthy, 166 P.2d 
501, 109 Utah 398, 329 U.S. 698, 91 
L.Ed. 609, reversed on other grounds 
67 S.Ct. 962, 330 U.S. 802, 91 L.Ed. 
1261. 

62. lowa.—Ck^rpns 0'tirls (itioted In 
McCall V. Pitcaim, 6 N.-W.2d 415, 
419, 2'32 lowa 867. 

39 C.J. p 393 note 82. 

Xieaving swltch open and unguard- 
ed constitutes negligence on part of 
railroad.—^Wigglns v. Powell, C.C.A. 
Fla., 119 F.2d 751, certiorari denied 
Powell V. Wiggins, 62 S.Ct. 94, 314 
U.S. 649, 86 L.Ed, 520. 

Xiights 

(1) Generally.—I^orfolk & W. R. 
Co. V. Whitehurst. 90 S.B. 568, 125 
Va. 260—39 C.J. p 393 note 82 [a]. 


(2) Charge to deny recovery for 
death of switchman by failure to 
have lights, if ordinarily careful 
person In same situation as employee 
would have appreciated danger, prop- 
erly stated railroad’s duty regarding 
lights.—Derrington v. Southern Ry. 
Co., 40 S.W.2d 1069, 328 Mo. 283, 
certiorari denied Southern Ry. Co. 
V. Derrington, 62 S.Ct. 8'7, 284 U. 
S. 662, 76 L.Ed. 561. 

Derailer; wom vail 
When empty gondola-shaped coal 
car on which brakeman was standing 
in order to signal switching opera- 
tions at night struck a derailer, caus- 
ing car to derall, striking a derailer 
from the unexpected direction was 
so unusual and contrary to purpose 
of derailer that provision to guard 
against such happening was beyond 
requirement of due care; fact that 
rail opposite derailer was worn does 
not impose liability on railroad 
where rail was sufflcient for ordi¬ 
nary use and railroad was not ob¬ 
ii ged to foresee, and guard against 
misuse of derailer, notwithstanding 
misuse sometimes occurred.—Brady 
V. Southern Ry. Co., N.C., 64 S.Ct. 
232, 320 U.S. 476, 88 L.Ed. 239. 

63. U.S.^hicago, M. & St. P. R. 
Co. V. Riley, 111., 145 F. 137, 76 C.C. 
A. 107, 7 Ann.Cas. 32-7. 

39 C.J. p 393 note 83. 

64. U.S.—Lowden v. Hanson, C.C.A. 
Minn., 134 F.2d 848. 

39 C.J. p 393 note 83 [e]. 

65. U.S.—^Virginian Ry. Co. v. Sta- 
ton, C.C.A.W.Va., 84 F.2d 133— 
National Box Co. v. Wroten, C.C. 
A.Miss., 66 F.2cl 86. 
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Or.—McPherson v. Oregon Trunk 
Ry., 102 P.2d 726, 165 Or. 1. 

Tex,—Louisiana Ry. & Nav. Co. of 
Texas V. El^ridge, Civ.App., 293 
S.W. 901. 

39 C.J. p 391 note 73. 

66. U.S.—Nelson V. Southern R. Co., 
N.C., 38 S.Ct. 23-3, 246 U.S. 253, 
'62 L.Ed. 699. 

39, C.J. p 391 note 7'5. 

Tie projectiiLg ahove hottom of rails 
Railroad permitting bent tie to 
project a few inches above bottom 
of rails, thereby injuring employee 
dangling foot from push car, wa^ 
not negligent, where usual cusr 
tomary method of placing ties ia 
roadbeds was followed.—Southern 
Ry. Co. V. Chadwick, 132 S.E. 191, 
144 Va. 443. 

67. Minn.—Dolge v. Northern Pac. 
R. Co., 119 N.W. 1066, 107 Minn. 
i242, 26 L.R.A.,N.S., 600. 

39 C.J, p 394 note 84. 

60. U.S.—Southern Pac. Co. v. Se- 
ley, Utah, 14 S.Ct. 530, 152 U.S, 
145, 38 L.Ed. 391. 

39 C.J. p 394 note 85. 

69. U.S.—St. Louis Merchants' 
Bridge Terminal R. Oo. v, Schuer- 
man, Mo., 2'37 P. 1, 150 C.C.A. 203, 
certiorari denied 37 S.Ct. 246, 242 
U.S. 6-52, 61 L.Ed. 646. 

39 C.J. p 394 note 86. 

70. Mo.—Rutledge v. Missouri Pac. 
R. Co., 19 S.W. 38, 110 Mo. 312. 

39 C.J. p 395 note 88. 

71. U.iS.—Cooper v. Baltimore & O. 

R. Co.. 169 P. 82, 86 C.C.A. 272, 
16 L.R.A.,N.S., 715, 14 Ann.Cas^, 

693. 

39 C.J. p 395 note 90. 
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bility under such statutes is generally held not to be 
absolute and there can be no recovery unless the 
violation was the cause of the injury,'^^ and an em- 
ployee cannot recover when he was acting in viola¬ 
tion of the rules of the company at the time the in¬ 
juries were sustained.'^^ Some statutes apply only 
to railroad corporations,'^^ while the application of 
others is not confined to common carriers, but ex- 
tends to railroads used in connection with mills and 
logging companiesJ® 

c. Fences and Oattle Guards 

A railroad company has no common-Iaw duty to its 
employees to fenee Its track and provide cattie guards. 

As between a railway company and its employees, 
there is no common-law duty on the company to 
fenee its track and provide cattie guards.Where, 
however, a company has fenced its right of way, 
thereby creating changed conditions which enter in- 
to and affect the work done by its employees to 
operate its trains, the degree of care required on 
the part of an engineer to avoid animals on the 
track is different from that required where there 
is no fenee, and the failure of the company to exer- 
cise ordinary care and maintain such fenee in a 
proper and safe condition will constitute actionable 
negligence,77 although the fact that a railroad has 
voluntarily fenced a part of its track does not im- 
pose on it the obligation to fenee more of it^S 
Furthermore, an employee may recover for an in- 
jury resulting from the defective construction oi 
such guards or from the negligence of the company 
in improperly locating them.'^^ 


Under some decisions, smee statutes requiring 
railroad companies to fenee their tracks and creet 
cattie guards are primarily for the protcction of 
stock, a company is not liable to its servants for 
injuries received by reason of a failure to eomply 
with the statutory requirements,^^ while under the 
terms of others it has been held that the intent is to 
afford protection to employees as well as to ani- 
mals.si It has also been held that where, under a 
statutory requirement, the company has crected a 
guard at a point where its employees are conslaiitly 
compelled to be in the course of their cmploymcnt, 
the guard must be made rcasonably safe for that 
purpose, it not being enough that it be made suffi¬ 
cient and safe to turn stock, and an employee may 
recover for injuries accruing from negligence of 
the company in locating or constructing such a 
guard.S2 The mere fact that such guards had been 
constructed at places not required by the statute 
does not constitute negligence as to an employee.83 

d. Bridges, Trestles, and Culverts 

A railroad company is liabie to its servant for Injuries 
resulting from Its failure to exercise reasonable care and 
diilgence to construet and maintain reasonably safe and 
sufficient bridges and culverts. 

It is the duty of a railway company to exercise 
reasonable care and diligcncc to construet and main¬ 
tain rcasonably safe and sufficient bridges and cul- 
verts on its line, and it will be liable to its servant 
for injuries sustained by reason of its failure to do 
soM THis rule applies, even though the road was 
in course of construction and not open for trade 


72. U.S.—Atkyn v. Wabash R. Co., 
C.C.Ohio, 41 F. 193. 

Wis.—Holum v. Chicago, M. & St. P. 
R. Co., 50 N.W; 99, '80 Wis. 299. 

73. Mich.—Grand v. Michigan Cont. 
R. Co., 47 N.W. 837, 83 Mich. 664, 
11 L.R.A. 402. 

74. U.S.—Taggart v. Repuhlic Iron 
& Steel Co., Ohio, 141 F. 910, 73 
C.C.A. 144. 

39 C.J. p 395 note 93. 

75. Wash.—Alherg v. Campbell 
Lumber Co., 119 P. 6, 66 Wash. 84. 

70. lowa.—Patton v. Central lowa 
R. Co., 35 N.W. 149, 73 lowa 306. 

39 C.J. p 395 note 96. 

77. Tex.—Galveston, H. & S. A. R. 
Co. V. Salisbury, Civ.App., 143 S. 
W. 252. 

39 C.J. p 396 note 97. 

78. La.—Crilly v. Texas & P. R. 
Co., 10 So. 400, 44 La.Ann, 95. 

79 . N.T.—Fredenburg v. Northern 
Cent. R. Co., 21 N.E. 1409, 114 N.T. 
582, 11 Am.S.R. 697. 

39 C.J. p 396 note 99. 

80. U.S.—Gill V. Loulsville & N. R. 


Co., C.C.Tenn., 160 P. 260, afflrmed 
166 P. 438, 91 C.C.A, 613. 

39 C.J. p 396 note 1. 

AssumptiozL of risk 
Although the failure of a railway 
company to fenee its track as re- 
quired by statute is evldence of neg¬ 
ligence, this liability Is subject to 
the qualifleation that, if an employee 
enlers and continues in his employ- 
ment, knowing that the road is nOt 
fenced, he assumes the risks nat- 
urally incident to such condition.— 
Kommerstad v. Great Northern Ry. 
Co., 139 N.W. 713, 120 Minn. 376— 
Fleming v. St. Paul & D. R. Co., 6 
N.W. 448, 27 Minn. 111. 

81. Ark.—Sands v. Linch, 182 S.W. 
661, 122 Ark. 93, L.R.A.1916D 204. 

39 C.J. p 396 note 2. 

82. lowa.—Ford v. Chicago, R. I. & 
P. R. Co., 69 N.W. 6, 91 lowa 179, 
24 L.R.A. 667. 

83. Tex.—Galveston, H. & S. A. R. 
Co. V. Slinkard, Civ.App., 39 S.W. 
961. 

84. U.S.—Bailey v. Central Vermont 
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Ry., 63 S.Ct. 1062, 319 tj.3. 330, 
87 L.Ed. 1444, conformnd to 35 
A.2d 365. 113 Vt. 433. 

Minn.—Bimbtirg v. Northern Pac. Ry. 
Co., 14 N.W.2d 410, 217 Minn. 187, 
followed in 14 N.W.2d 410, 217 
Minn. 187, certiorari denied 65 S. 
Ct. 87, 323 U.S. 752, 89 L.Ed. 602. 
Tex,—Fort Worth & D. C. Ky. Co. v. 
Burton, Civ.App., 168 S.W.^id 601, 
error rofused. 

Va.—Bly V. Southern Ry. Co., 31 S. 
E.2d 664. 183 Va. 162, oplnion ad- 
horod to 32 S.E.2d 659, 1S3 Va. 406. 
39 C.J. p 396 note 6. 

Custoaxi. n.ot controUing 
Propricty of using bents or other 
additional supports to prevent bridgo 
from falling, after withdrawal of 
bolts from truss arm, cannot be 
governed by custom, since custom 
cannot be used to excuse an act of 
negligence,—Roberts v. Southern Ry. 
Co., 145 S.E. 265, 161 Va, 815. 

FalUug of brldge 

Railroad^s failure to exercise rea¬ 
sonable care to prevent brldge fall¬ 
ing on employee working thereon 
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or travel,^5 and though such structures had been 
erected by another company from whom the road 
was bought by the employer.86 There can be no re- 
covery, however, in the absence of negligence on 
the part of the company,^7 and thus, where the com¬ 
pany has exercised such reasonable care as usual 
and ordinary conditions require, it will not be held 
liable for injuries sustained by reason of storms 
and floods which are of unusual and extraordinary 
violence, and which could not have been reasonably 
foreseen by competent and skillful persons.^^ 

A railroad company is not bound, under the law, 
to erect any particular type or character of 
bridge,S9 and its failure to use the safer of two rec- 
ognized methods of constructing a bridge is not in 
itself negligence.®® Likewise, it is not as a matter 
of law required to maintain bannisters on trestles.^^ 


§ 230. - Obstructions or Erectioris on, 

over, or near Tracks 

a. In general 

b. Permanent structures and matters of 

engineering 

c. Overhead bridges 

a. In (xeneral 

A railroad company is liable to its employee for Inju¬ 
ries caused by its failure to exercise reasonable care and 
diligence to prevent dangerous obstructions on, over, or 
near its tracks. 

A railroad company is bound to exercise reason¬ 
able care and diligence to prevent obstructions on, 
over, or near its tracks, which are a source of dan- 
ger to its servants, and will be held liable for inju¬ 
ries occasioned by its neglect of such duty,^2 and 


constituted negligrence.—Roberts v. 
Southern Ry. Co., 144 -S.E. 8i63, 151 
Va. 815, rehearlng denied 146 S.E. 
265, 151 Va. 816. 

Walkway cm, hrldge 

(1) A railroad’s duty to exercise 
reasonable care in furnishing a safe 
place to Work did not pertain to any 
particular area on walkway on rail¬ 
road bridge, which walkway was 
maintained by railroad for use of 
trainmen.—Thomson v. Boles, C.C.A. 
Minn., 123 F.2d 487, certiorari denied 
62 S.Ct. 632, 315 U.S. 804, 86 L.Ed. 
1204. 

(2) Reasonable protection for 
those who might use walkway on 
railroad bridge was necessary, and 
failure to provide such reasonable 
protection would be actionable neg- 
ligence.—Southern Ry. Co. v. Wil- 
mouth, 153 S.E. 874, 154 Va, 582, 
certiorari denied Wilmouth v. South¬ 
ern Ry. Corporation, 61 S.Ct. 81, 282 

U.S. 878, 76 L.Ed. 775. 

«XTnbendlng test” of negligence, 
that use of methods pursued by 
others in similar work is evidence 
of exercise of reasonable care, held 
not conclusive in action for injuries 
to employee by fall of bridge after 
withdrawal of bolts from truss arm. 
—Roberts v. Southern Ry. Co., 145 
S.E. 255, 151 Va. 815. 

85. La.—Van Amberg v. Vicksburg, 
S. & P. R. Co., 37 La.Ann. 650, 55 
Am.R. 517. 

86. N.Y.—Vosburgh v. Lake Shore & 
M. S. R. Co., 94 N.Y. 374, 46 Am. 
R. 148. 

87 Mich.—Howe v. Michigan Cent. 
R. Co., 211 N.W. 111, 236 Mich. 577, 
certiorari denied 47 S.Ct.' 676, 274 
U.S. 738, 71 L.Ed. 1317. 

Minn.—0’Brien v. Minnesota West¬ 
ern R. Co., 226 N.W. 209, 178 Minn. 

i 110. 


Tenn.—Peters v. Tennessee Cent. 

Ry., 167 S.W.2d 973, 179 Tenn. 609. 
39 C.J. p 396 note 8. 

Following usage aad custom 
Fact that bridge was constructed 
and maintained in accordance with 
usage and custom of railroads tend- 
ed to Show an absence of negligence, 
but was not conclusive of exercise 
of due care by railroad.—Bly v. 
Southern Ry. Co., 31 S.B.2d 564, 183 
Va. 162, opinion adhered to 32 S.E.2d 
659, 183 Va. 406. 

Absence of.guard xaiUngs held not 
to constitute negligence. 

U. S.—Reetz v. Chicago & B. R. Co., 
C.C.AOhio, 46 F.2d 60. 

Mich.—Howe v. Michigan Cent. R. 
Co., 211 N.W. 111, 236 Mich. 577, 
certiorari denied 47 S.Ct. 676, 274 
U.S. 738, 71 L.Ed. 1317. 

Ughts; walkways 

(1) In absence of evidence that 
such lights are, or could be, used, 
that due care requires their use, or 
that such lights as could have been 
made available would have avoided 
the accident, fact that there were 
no lights at bridge did not render 
railroad liable for death of freight 
brakeman when, during night switch- 
ing operation, he stepped off side 
ladder of boxcar which had been 
stopped on unrailed bridge.—Kenney 

V. Boston & M. R. R., 33 A.2d 557, 
92 N.H. 495. . '' 

(2) The court cannot declare as a 
matter of law that the absence of 
walkways from a particular bridge 
does not render it unsafe for em- 
ployees.—Bly v. Southern Ry. Co., 31 
S.E.2d 664, 183 Va. 162, opinion ad¬ 
hered to 32 S.E.2d 669, 183 Va. 406. 

(3) Walkways on bridges and 
trestles need not be provided by a 
railroad company for the protection 
of its employees. 

U.S.—Reetz v. Chicago & B. R. Co., 
C.C.A.Ohio, 46 P.2d 60. 
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W.Va.—Hull V. Virginian R. Co., 88 
S.E. 1060, 78 W.Va. 25. 

^‘Reasonably safe place to work’^ 
rule held InappUcable 
Mo.—Pritchard v. Thompson, 166 S. 

W.2d 652, 348 Mo. 832. 

N.H.—Kenney v. Boston & M. R. R.,. 
33 A.2d 657, 92 N.H. 495. 

88 . Ala.—Columbus & W. R. Co. v. 
Bridges, 6 So. 864, 86 Ala. 448, 11 
Am.S.R. 58. 

39 C.J. p 397 note 9. 

89. Mich.—Howe v. Michigan Cent. 
R. Co., 211 N.W. 111, 236 Mich. 
577, certiorari denied 47 S.Ct. 676, 
274 U.S. 738, 71 L.Ed. 1317. 

Tex.—Fort Worth & Denver City Ry. 
Co. V. Burton, Civ.App., 168 S.W.2(1 
601, error dismissed. 

90. Neb.—Christenson v. Union Pac. 
R. Co., 290 N.W. 246, 137 Neb. 638, 
certiorari granted 61 S.Ct. 733, Sl^ 

U. S. 673, 85 L.Ed. 1114, certiorari 
dismissed 61 S.Ct. 825, 312 U.S. 
710, 85 L.Ed. 114i 

9X. Ark.—Missouri Pac. R. Co. v. 
Hathcock, 139 S.W.2d 35, 200 Ark. 
294. 

EfTeot of oocasional maiutenaixce 
Fact that in some instances this 
extraordinary care is exercised doe» 
not establish by implication custom 
on which employees may rely to ex- 
tent that they are relieved of obii- 
gation due themselves to observe 
physical conditions where the means 
of so doing are provided.—Missouri 
Pac. R. Co. V. Hathcock, supra. 

92. Ark.—E. L. Bruce Co. v- Leake,. 

3 S.W.2d 988, 176 Ark. 705. 

111.—Wcrner v. Illinois Cent. R. Co., 
33 N.E.2d 121, 309 Ill.App. 292, 
reversed on other grounds 42 N.E. 
2d 82, 379 111. 559. 

Neb.—^Corpus Juris quoted In Eliis 

V. Union Pac. R. Co., 22 N.W.2d 
305, 311, 147 Neb. 18, reversed on 
other grounds 67 S.Ct 698, 329 
U.S. 649, 91 L.Ed. 572. 
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the employee has a rig^ht to assume that the employ- 
er has done its duty in this respect,®3 and it has 
been held that he is not required to make any in- 
vestigation or inspection to find out whether the 
employer has been guilty of negligence.®^ O-n the 
otlier hand, the company will not be liable for in¬ 
juries sustained by an employee where it was nei- 
ther necessary nor customary for him to be in a 
position where he would be in danger of coming in 
contact with'such an obstruction.®^ 

Other ca^rs or vehicles, The rule requiring a rail- 
way company to exercise reasonable care and dili- 
gence to prevent obstructions on or near its tracks 
which are a source of danger to its servants applies 
also to the presence of cars or vehicles of the cora- 
pany on adjacent tracks, switches, or sidings, as 
where they are dangerously close to other cars.^® 


§ 230 

b. Permanent Structures and Matters of Engi- 
neering 

While a railroad company, where it can reasonably do 
80, must place structures at such a reasonably safe dts- 
tanco from the track as not to endanger employees, the 
maintenance of necessary structures so close to the tracks 
as to require cautlon on their part, or the narrowing of 
clearance space between tracks as a matter of necessary 
engineering, will not raise a presumption of negllgence 
on the company's part. 

It has generally been held that the maintenance 
of structures necessary for the propcr condiicting 
of the business of a railroad company so closc to 
the track as to require caution on the part of cm- 
ployees against injury,^'^ or the mere narrowing of 
the clearance space between tracks when compcllcd 
or advised as a matter of engineering,^^ will not 
raise a presumption of negligence on the part of the 
company, although it may be liable when a change 
in its rolling stock or equipmcnt has incrcascd the 
danger to the employee and, if a yard or housc 


Tenn.—Tennessce Cent. Ry. Co. v. 
Shacklett, 147 S.W.2d 1054, 24 

Tenn.App. 563. 

W.Va.—Looney v. Norfolk & W. Ry. 
Co., 135 S.B. 262, 102 W.Va. 40, 48 
A.L.R. 806, rehearing denied 137 
S.B. 766, 102 W.Va. 40, 48 A.L.R. 
806. 

39 C.J. p 397 note 11, p 455 note 78. 
Obstruction bclonging" to or under 
control of third person see supra 
$ 212 . 

Structure staudiusr for years 
Fact that a structure has been 
permltted to stand too near railroad 
track for years, without attracting 
attention until accident occurs, does 
not relieve railroad company of 
charge of negligence in so construct- 
ing road or in permitting it to re- 
main in a condition dangerous to 
safety of its servants. 

XJ.S.—Harvey v. Texas & P. R. Co., 
Tex., 166 P. 385. 

111.—Sprickerhoff v. Baltlmore & O. 
R. Co., 66 N.B.2d 632, 323 Ill.App. 
340. 

Stock peu gutes daugerously close to 
tracks 

Mo.—Howser v. Chicago Great 
Western R. Co., 6 S.W.2d 59, 319 
Mo. 1015. 

Madi erane 

Railroad was held chargeable with 
negligence in permitting a mail erane 
to be unnecessarily near the track, 
where it was ahout four feet high 
and but three or four inches from 
the outside of a passing coach.— 
Central of Georgia Ry. Co. v. Davls, 
C.C.A.Ala,, 7 F.2d 269, certiorari de¬ 
nied 46 S.Ct. 10^, 269 U.S. 678, 70 L. 
Ed. 422. 

Danger as ordlnary Incident tq work 

Danger caused by material taken 
from railroad car and deposited on 

56 0. J.S.-62 


ground between tracks was ordinary 
incident to work of one employed in 
railroad’s repair yard.—Wickham v. 
St. Louis-San Francisco Ry. Co., Mo., 
31 S.W.2d 1007. 

93. Ark.—E. L. Bruce Co. v. Leake, 
3 S.W.2d 988, 176 Ark. 705. 

94. Ark.—B. L. Bruce Co. v. Leake, 
supra. 

95. Minn,—Stone v. Chicago & N. 
W. Ry. Co., 222 N.W. 641, 176 
Minn. 104. 

Neb.—esorpus Juris quoted in Bilis 
V. Union Pac. R. Co., 22 N.W.2d 
305, 311, 147 Neb. 18, reversed on 
other grounds 67 S.Ct. 698, 329 U.S. 
649, 91 L.Ed. 572. 

39 C.J. p 398 note 12. 

98. N.H,—McAllister v. Suncook Val. 

R. R., 42 A.2d 733, 93 N.H. 400. 

39 C.J. p 398 note 14. 

Tracks dangerously close together 
Ind.—New York, C. & St L. R. Co. 
V. Peele, 164 N.E. 705, 88 Ind.App. 
632, certiorari denied 49 S.Ct. 263, 
279 U.S. 842, 73 L.Ed. 988. 

97. Tenn.—Tennessee Cent. Ry. Co. 
V. Shacklett, 147 S.W.2d 1064, 24 
Tenn.App. 663. 

39 C.J. p 398 note 16. 

“Close clearance alone is not 
enough to sustain a charge of neg¬ 
ligence."—McCully V. Monongahela 
Ry. Co., 137 A. 623, 624, 289 Pa. 
393, certiorari denied 48 S.Ct. 37, 
275 U.S. 642, 72 L.Ed. 416. 

Coal tipple 

U.S.—McCully V. Monongahela Ry. 
Co., 137 A. 623, , 624, 289 Pa. 393, 
certiorari denied 48 S.Ct. 37, 276 
U.S. 542, 72 L.Ed. 416. 

Iioading platform 

Minn,—Stone v. Chicago & N. W. Ry. 
Co., 222 N.W. 641, 176 Minn. 104. 
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Somaphore 

U.S.—Atlantic Coast Lino R. Co. v. 
Powe, S.C., 61 S.Ct 498, 283 U.S. 
401, 75 L.Ed. 1142. 

Switchstaud 

(1) Railroad maintaining thr(*c 
and one half feet from track switch- 
stand on which employee was injured 
was held not negligent, whero 
switchstand was Standard equlprnent 
in use by railway systoms through- 
out the country.—Cincinnati, N. O. 
& T. P. Ry. Co. V. Heinz, 14 S.W.2d 
138, 227 Ky. 816. 

(2) Location of switchstand so 
close to track that switchman was 
struck while on passing ciar doos not 
present engineering ciuestion pro- 
cluding judiciai inquiry, where evi- 
dence shows that Ics-s dangerous 
location could havo been made.— 
Houston & T. C. R. Co, v. Roblns, 
Tex.Civ.App., 23 S,W.2d 461, error 
rofused. 

Water plug 

Recovery for brakeman*e death, 
allegedly caused by contact with 
wator plug, not authorizod unless 
carrier was negllgont in locating 
plug too near track; railroad was 
held not negligent where plug was 
over sevon foct from center of track, 
as required by statuto, and train was 
of usual construction, and no defocts 
in roadbed werc shown,—Ponnsyl- 
vania R. Co. v. Johnson, 169 N.B, 358, 
91 Ind.App. 412. 

98. U.S.—Reese v. Philadelphia & 
R. R. Co., Pa., 36 S.Ct. 134, 239 
U.S. 463, 60 L.Ed. 384. 

39 C.J. p 399 note 16. 

99. Minn.—Clay v. Chicago, M. & 
St. P. R. Co., 115 N.W. 949, 104 
Minn. 1. 

39 C.J. p 399 note 17. 
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was reasonably sa£e when constructed, continuing 
to use it without rearranging the tracks, walls, or 
roof is not negligence,! unless it appears that such 
yards or houses are no longer in common use, or 
that changed conditions require greater dearance.^ 
Where, however, a railroad company can reasonably 
do so, it is bound to place structures used in its 
business at such a reasonably safe distance from the 
track as not to endanger employees while discharg- 
ing their duties.^ 

c. Overhead Bridges 

A railPoad company maintaining a dangerously Icw 
bridge ovep its track is liable to an employee who, not 
knowing the dangerous character ot the bridge, is struck 
by it while performing his duties. A railroad company is 
liable to an employee injured as a resuit of its failure to 
comply with a statute requiring it to maintain telltales 
or other guards to warn of low bridges; in the absence of 
such statute authorities differ as to whether failure to 
maintain such guards constitutes negligence, 

If -a railroad company knowingly maintains or 
permits a bridge over its track so low that an em¬ 
ployee cannot perform his duty on the top of the 
cars with reasonable safety, it is liable to such an 
employee, who, having no knowledge of the dan¬ 
gerous character of the bridge, is struck by it and 
injured while in the performance of his duties,^ and 
this is true, even though the bridge was established 
by public authority before the company o.wned the 
road.5 

Where a statute regulating the clearance of over¬ 
head bridges carried across railroad tracks relates 
only to bridges constructed after its enactment, mi¬ 
nor repairs will not constitute such a subsequent re- 
building as to bring the bridge within the purview 
of the statute.® 


Whipping sfraps, telltales, and other mechanical 
warnings, The failure of a railway company to 
maintain whipping straps, telltales, or bridge guards 
to warn employees who are on top of a train that 
it is about to pass under a bridge or viaduct so low 
as to imperii their lives has been held to constitute 
negligence on the part of the company but it has 
also been held that such failure is not legal negli¬ 
gence unless such devices are so manifestly serv- 
iceable that intelligent railroad men do not hon- 
estly differ in judgment as to their'utility,® and 
that negligence cannot be predicated, in any event, 
on the company’s failure to provide such telltales 
when it appears that they would have been of no 
Service under the circumstances of the particular 
case.® Likewise, it is not negligence on the part 
of a company to fail to illuminate a low bridge on 
its tracks, in the absence of proof that such illu- 
mination is customary.l® 

The negligence of a railroad company in main¬ 
taining a low overhead bridge may be overcome by 
the use of proper safeguards and by proper wam- 
ings to its employees a device used for this pur- 
pose must be adequate to warn ali the employees 
who, in the normal performance of their duties, 
will run the risk of being injured.^2 

Where railroad companies are required by stat¬ 
ute to maintain telltales or other suitable guards as 
warnings against the danger from low bridges 
Crossing their right of way, a railroad will be lia¬ 
ble for injuries to its employees resulting from its 
failure to provide such guards as required by stat- 
ute,is or from its negligence in improperly con- 
structing or locating them,l4 or in permitting them 


1. U.S.—New York, N. H. & H. R. 
Co. V. Dailey, N.T., 179 F. 289, 102 
C.C.A. 660. 

.^9 C.J. p 399 note 18. 

2 . Minn.—McNamee v. Hines, 184 N. 
W. 675, 150 Minn. 97. 

3. 111.—Werner v. Illinois Cent. R. 
Co., 33 N.E.2d 121, 309 Ill.App. 292, 
reversed on other grounds 42 N.E. 
2d 82, 379 111. 659. 

39 O.J. p 399 note 20. 

Car retarder 

W.Va.—Looney v. Norfolk & W. Ry. 
Co., 135 S.B. 262, 102 W.Va. 40, 48 
A.L.R. '806, rehearing denied 137 

S.E. 756, 102 W.Va. 40, 48 A.L.R. 
806, 

4. U.S.—Cincinnati, N. O. & T. P. 
R. Co. V. Jones, Tenn., 192 F. 769, 
113 C.C.A. 55, 47 L.R.A.,N.S., 483. 

39 C.J. p 400 note 22. 

Assumption of known risk see infra 
8 390. 

6 . U.S.—Portland Termina! Co. v. 
Jarvis, Me., 227 P. 8, 141 C.C.A. 
662. 


6 . U.S.—Boston & M. R. Co. v. Bax¬ 
ter, Mass., 228 P. 257, 142 C.C.A. 
549. 

39 C.J. p 400 note 27. 

7. Tex.—Missouri Pac. R. Co. v. 
Steen, Civ.App., 288 S.W. 532, cer¬ 
tiorari denied 47 S.Ct. 765, 274 U.S. 
753, 71 L.Ed. 1333. 

Xr&grlslatlve reoLuiremeait of viaduct 
Pact that railroad company, re¬ 
quired by statute to build viaduct 
over its tracks, had no discretion 
in formulating pians or prescribing 
details of construction was no de¬ 
fense to charge of negligence in lo- 
cation and maintenance, several 
years later, of new railroad tracks 
beneath, and failure to erect and 
maintain telltale across'^ track.— 
Missouri Pac. R. Co. v. Steen, supra. 

8 . Ala.—Louisville & N. R. Co. v. 
Hali, 8 So. 371, 91 Ala. 112, 24 Am. 

S.R. 863. 

9. Ala.—SchlafC v. Louisville & N. 
R. Co., 14 So. 106, 100 Ala. 377. 

39 C.J. p 401 note 29. 
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10. N.J.—Raub V. Lehigh Valley R. 
Co., 94 A. 667, 87 N.J.Law 603, 
L.R.A.1915F 838. 

11 . U.S.—Reading Co. v. Geary, C. 
C.A.Md., 47 P.2d 142, 79 A.L.R. 226, 
certiorari denied 61 S.Ct. 492, 283 
U.S. 844, 75 L.Ed. 1464. 

12. U.S.—^Reading Co. v. Geary, su¬ 
pra., 

rireman ou extreme right or left of 
teuder 

Telltales erected over railroad 
tracks in proximity to low bridge 
should be sufRcient to warn locomo- 
tive flreman working on extreme 
right or left of engine tender.— 
Reading Co. v. Geary, supra. 

13. N.Y.—Heck v. Lehigh Valley R 
Co., 149 N.E. 835, 241 N.T. 212. 

89 C.J. p 401 note 32. 

14. N.Y.—^Wallace v. Central Ver- 
mont R. Co., 33 N.E. 1069, 138 N.T. 
302. 

39 C.J. p 401 note 33. 
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to ibecome out of order or defective, so that they 
fail to perform the ofifice intended,^^ and the rule 
applies to a railroad using the tracks of another 
railroad for the operation of its trains thereon.^® 
Furthermore, the company will be liable for its neg- 
ligence in improperly constructing or maintaining 
such guards, although the injuries did^not resuit 
from their failure to function against the danger 


contemplated by the statute.^*^ It has also bccn held 
that the erection of the signals requircd by statute 
does not render the railroad immunc from the lia- 
bility resulting from its negligence in having a dan- 
gerously low bridge or tunnel.i® 

A company^s duty under the statute is dischargcd 
on proper warning,^® unless thcrc are defccts of 
construction cxaggerating the peril.^^ 


3. CovERiNG OR Guarding Dangerous Maohinery or Places 


§ 231. In General 

The failure of a master to provide guards, coverings, 
barriers, or raillngs for the machinery, appllances, or 
place of Work does not of itself constitute negligence, but 
it is his duty to do so where the nature of the work and 
the clrcutTistances are such as reasonably to require such 
tsrecautiorii 

Although the failure on the part of the master to 
furnish protection for his servants against danger- 
ous conditions by providing guards, coverings, bar¬ 
riers, or railings for the machinery or appliances, 
or place of work, will not of itself constitute negli¬ 
gence,under the general rule that the master 
must exercise reasonable care to provide his serv¬ 
ants with a reasonably safe place to work and with 
reasonably safe machinery and appliances, it is his 
duty to cover or otherwise guard dangcrous ma- 
chincry or places where the nature of the work and 


the circumstances arc such as reasonably will re¬ 
quire sujh precaution.22 

§ 232. Machinery 

a. In general 

b. Statutory regulations 

a. In General 

In the absence of a statute to the contrary, the fallur© 
of a master to cover or otherwise guard his machinery Is 
not negligence per se, but the question of negligence cle¬ 
penda on the circumstances of each case. 

•In the absencc of a statute to the contrary, it is 
not negligence per se for a master to Icave his ma¬ 
chinery uncovered or otherwise unguarded,23 but 
the question depends on the circumstances of cach 
case, the nature of the Service, the degree of cx- 
posure, and notice thereof to the servant.24 Where 


XS. K.Y.—Harrison v. New York 
Cent. & H. R. R. Co., 87 N.B. 802, 
195 N.Y. 86. 

39 C.J. p 401 note 34. 

10- Ga.—King v. Seaboard Air-Llne 
R. Co., 68 S.E. 252, 1 Ga.App. 88. 
39 C.J. p 401 note 35. 

17. Mass.—Warden v. Old Colony 
R. Co., 137 Mass. 204. 

39 C.J. p 401 note 36. 

18. Va.—Chcsapeake O. R. Co. v. 

Rowsley, 62 S.E. 363, 108 Va, 632, 
638. 

39 C.J. p 401 note 37. * 

19. N.Y.—Heck v. Lehigh Valley R. 
Co., 140 N.B. 835, 241 N.Y. 212. 
Whero telltales liad 'been, placed in 

compliance with statute, fact that 
bridges were low, standing by itself, 
would not lay basis for a finding 
that operation of railroad was neg- 
ligenl, under federal Employers' Lia- 
bility Act.—Heck v. Lehigh Valley 
R. Co., supra. 

20. N.Y.—Heck v. Lehigh Valley R. 
Co., 149 N.B. 835. 241 N.Y. 212. 

21 . U.S.—Reetz v. Chicago & E. R. 
Co., C.C.A.Ohio. 46 F.2d 60. 

39 C.J. p 401 note 89. 

Construction, reconstruction, or de- 
inoUtion of buildings see supra § 
219. 

Platforms, scaffolds, - and supports 
see supra S 220 . 


22, Ark.—Tomple Cotton Oil Co. v. 
Brown, 96 S.W.2d 401, 102 Ark. 
877. 

Fla.—^Corpus Juris cited in Smith v. 
Coleman, 132 So. 198, 204, 100 Fla. 
1707. 

Miss.—Federal Compross Co. v. Craig, 
7 So.2d 532, 192 Miss. 689—Albcrt 
V. Doullut & Ewin, 178 So. 312, 180 
Miss. 626—McLemore & McArthur 
V. Rogers, 152 So. 883, 169 Miss. 
650. 

N.M.—Corpus Juris cited in Maestas 
V. Alameda Cattle Co., 14 P.2d 733, 
737, 36 N.M. 323. 

N.Y.—Kennealy v. State, 238 N.Y.S, 
719, 135 Misc. 467. 

N.C.—Perkins v. Spray Wood & Coal 
Co.,-127 S.E. C77, 189 N.C. 602. 

39 C.J. p 402 note 40. 

Abandonment of safety appUances 
An employer could not render 
place of work unsafe to save time or 
expedite work by abandoning use 
of safety appliances, by letling thom 
get in disrepair, and by requiring 
employee lo perform hazardous duty 
in carrying out work.—I>earson 
Hardwood Flooring Co. v. Phillips, 
120 S.W.2d 973, 22 Tenn.App. 206. 

tXnder the Pederal Employers’ Zila- 
bllity Act the master must take rea¬ 
sonable care to erect guards.—Ross 
V. Louisville & N. R. Co., 172 So. 
762, 178 Miss. 69. 
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Hailroad bridge walkway 
Railroad must malntnin guardrall 
for woodon walkway on rallniad 
bridge in adctiuate and safe coudi- 
tion taking into considfTatioii tho 
mannor in which Its employ(*<‘8 gen- 
erally and customarily carry on the 
duties asHigncd to thern. —Thomson 
V. PoloH, C.C.A.Minn., 123 F.2d 487, 
Cf‘rtiorari deni(‘d 62 S.Ct. C32, 315 
U.S. 804, 86 L.TOd. 1204. 

23, Mont.—Camoron v. Judlth Mer- 
cfintilo & Cattlo Co., 201 P. 675,. 
61 Mont. 118. 

39 C.J. p 403 note 41. 

24. N.M.—Maestas v. Alainoda Cat- 
tlG Co., 14 P.2d 733, 36 N.M. 323. 

39 C.J. p 403 note 42. 

Test 

The test whother machinos aro 
proporly guardod and provlchtd with 
proper safety dovio<*s Is wh(‘th<‘r th(j 
employer provided for prot<'«ti(>n 
against Injuries reasonably to bo an- 
ticipatftd.—Bealo v. Stato, 46 N.Y.S. 
2d 824. 

Steozn shovel 

Owner of steam shovel owod em- 
ployeo working under dipper which 
could be released by ono accidimlally 
stepping on clutch duty to guard it. 
—Perkins v. Spray Wood & Coal Co., 
127 S.E. 677, 1&9 N.C. 602. 

Negligence held not shown 

Ark.—Sinclair Refllnlng Co. v. EufC,. 
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there are special circumstances enhancing the dan- 
ger, the general rule that the master is under no 
duty to protect with guards moving parts of ma- 
chinery is not applicable.^s An express statutory 
exemption of agricultural pursuits from the applica- 
tion of a statute requiring guards or other protec- 
tion for dangerous machinery does not relieve per- 
sons engaged in such pursuits of their common-law 
obligation to furnish employees with reasonably 
safe machinery with which to work.26 

b. Statutory Regulations 

(1) In general 

(2) Construction in general 

(3) Nature of employer^s business 

(4) Persons entitled to protection 

(5) Particular machines and machinery 

(6) Sufficiency of guards 

(1) In General 

Statutes requiring employers to cover, guard, or 
otherwise protect dangerous machinery are mandatory 

88 S;W.2d 322, 191 Ark. 888—Mil- 
ner v. Standard Veneer Co., 8 S.W. 

2d 456, 177 Ark. 986. 

Set Bcr&w 

Employer’s leaving set screw on 
adjusting collar within frame, coc- 
posed and unguarded in accordance 
with common practice, was held not 
negligence.—Seifferman v. Leach, 138 
So. 663, 161 Miss. 863. 

25. Tex.—Beaumont, S. L. & W. Ry. 

Co. V. Schmidt, 72 S.W.2d 899, 123 
Tex. 680. 

06. lowa.—Lang v. Hedrick, 295 N. 

W. 107, 229 lowa 766. 

Effect of statute ou negligence 
The statutory exemption ahsolves 
the farmer only from negligence as 
a matter of law for failure to have 
guards or safety appliances, but It 
does not absolve him from -negli- 
gence in fact, if guards, or safety ap¬ 
pliances, are necessary to make his 
machinery reasonably safe.—Lang v. 

Hedrick, supra. 

07. Mo.—Smith v. Harbison-Walker 
Refractories Co., 100 S.W.2d 909, 

340 Mo. 389. 

W.Va.—Tarr v. 

Construction 

106 W.Va. 99, 60 A.L.R. 670. 

28. Mo.—Smith v. Harbison-Walker 
Refractories Co., supra—Busen v. 

Chevrolet Motor Co. of St. Louis, 

100 S.W.2d 277, 339 Mo. 1098. 

29. Mo.—^Busen v. Chevrolet Motor 
Co. of St.. Louis, supra—^Kitchen v. 

Schlueter Mfg. Co., 20 S.W.2d 676, 

823 Mo. 1179—Guidice v. V. Vivi- 
ano & Bros. Macaroni Mfg. Co., S 
S.W.2d 964, 32a Mo. 1005—Grott 


and fmpose liability on an employer for Injuries to an 
employee caused by a failure to comply therewith. 

Statutes requiring employers to cover, guard, or 
otherwise protect dangerous machinery are manda- 
tory.27 An employer’s failure to comply with .gu^h 
a statute is negligence per se;28 and, where Sn 
employee is injured thereby, the employer will be 
liable,29 even though he was not negligent with re- 
spect to the construction, care, and maintenance of 
the machine itself.^o Common practice and usage 
is not conclusive on the question of the employer’s 
duty to guard a machine and will not excuse his 
failure to comply with a statutory requirement 
therefor.31 

In order that an employee may recover for in¬ 
juries alleged to have resulted from the master’s 
noncompliance with the statute, it must be shown 
that the injury complained of resulted from a 
danger against which the statute was intended to 
provide,32 that the person sued is the person on 
whom the duty to provide guards for the machinery 
is imposed,33 and that the noncompliance with the 


Keller Lumber & 
Co., 144 S.E. 881, 


V. Johnson, Stephens & Shinkle 
Shoe Co., 2 S.W.2d 785—Goodson 

V. Luce, App., 24 S.W.2d 682—Bish- 
op V. Musick Plating Works, 3 S. 

W. 2d 256, 222 Mo.App. 370—Mabe 

V. Gille Mfg. Co., 271 S.W. 1023, 
219 Mo.App. 234. 

N.T.—Revelant v. State, 300 N.T.S. 

1186, 165 Misc. 798. 

N.C.—Mahaffey v. Porsyth Purniture 
Lines, 145 S.E. 237, 196 N.C. 810. 
Pa.—Rebel v. Standard Sanitary Mfg. 

Co., 16 A.2d 534, 340 Pa. 313. 
W.Va.—Tarr v. Keller Lumber & 
Construction Co., 144 S.E. 881, 106 

W. Va. 99, 60 A.L.R. 670. 

39 C.J. p 404 note 45. 

Validity of statutes requiring em¬ 
ployer to guard dangerous machin¬ 
ery see supra § 25. 

Silicosis 

Under statute requiring employers 
to provide ventilating devices to 
carry ofC dust from dust-creating 
machinery, employer cannot escape 
liability for silicosis resulting from 
failure to comply with act 'merely 
because silicosis, as a speciflc dis- 
ease, was unknown to medical Sci¬ 
ence when employee was first ex- 
posed.—Dalton Poundries v. Jeflter- 
ies. '51 N.B.2d 13, 114 Ind.App. 2'71, 
followed in Dalton Poundries v. 
Dean, 61 N.E.2d 397, 114 Ind.App. 
289. 

30. Mo.—Kitchen v. Schlueter Mfg. 
Co., 20 S.W.2d 676, 323 Mo. 1179. 

31. Pa.—King v. Darlington Brick 
& Mining Co., 131 A. 241, 284 Pa, 
277, 

Va.—Atlantic Coast Line R. Co. v. 
Bell, 141 S.E. 838, 149 Va. 720. 
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S.W. 665. 

39 C.J. p 406 note 51. 

33. U.S.—Hane v. Mid-Continent 

Petroleum Corporation, D.C.Okl., 
47 F.2d 244. 

Anoth.eir’s machinery 
A farm owner, sending farm hand 
to Work on another's neighboring 
farm, was not liable for injuries, sus- 
tained by farm hand in machine on 
other farm, on ground of violation 
of statute requiring person using 
such a machine to provide safety de¬ 
vices, as neighboring farmer, not 
farm hand’s employer, was using and 
operating machine at time of acci¬ 
dent.—Redman v. Hobart, 22 N.W.2d 
632, 248 Wis. 508. 

Cessor 

Under some statutes liability for 
injury from 'failure to guard ma¬ 
chinery is limited to the employer 
in charge of the piant or establish- 
ment and does not extend to th$ 
owner of leased premises.—Chicago 
& N. W. Ry. Co. V, Booten, C.C.A. 
Neb., 67 F.2d 786. 

Owner or person in chnrge 

(1) Under statute imposing duty 
to guard machinery on owner or 
person in charge, owner only is lia¬ 
ble for failure properly to guard 
machinery, unless person in charge 
is lessee or independent contractor. 
—Hane v. Mid-Continent Petroleum 
Corporation, D.C.Okl., 47 F.2d 244. 

(2) Such a statute applies to a 
person having charge of the machin¬ 
ery for the purpose of changing the 
building, tearing it down, or other¬ 
wise handling, removing, or con- 
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statute was the proximate cause of the injury, as 
considered infra § 254. 

Effect of statutory duty of factory inspector to 
direct or give notie e, Notwithstanding the powers 
and duties of a factory inspector under such a stat¬ 
ute, the duty of the employer is absolute, and in an 
action by an employee to recover for injuries result- 
ing from the noncompliance with the statute, it has 
generally been held that the failure of the master 
properly to protect his machinery will not be ex- 
cused by the failure of the factory inspector to di¬ 
rect the use of guards,^^ or to give notice of the 
necessity of guarding.^S Also, it has been held that 
a statute requirihg an owner of a factory to supply, 
in the discretion of the factory inspector, shifters 
for throwing belts on or off the pulleys, and dedar- 
ing that all gearing or belting shall be provided with 
proper safeguards, requires an owner of a factory 
to safeguard the gearing or belting without refer- 
ence to the discretion of the factory inspector,^® 
although under some statutes the liability depends 
on the fact of the factory inspector ordering the 
master to guard machinery and giving notice there- 
of.37 The approval of machinery by a factory in¬ 
spector will not of itself excuse a failure to comply 
with the statute.38 

The testimony of a factory inspector as to what 
he did with respect to particular machinery may be 


important evidence on the question whether such 
machinery was so located or used that there was 
reasonable possibility of injury to employees therc- 
from, or whether it was practicable to house or 
guard it.2® Also, evidence that the machinery hacl 
been examined and found without fault by such an 
inspector may be considered.^0 

Waiver. It has been held that an employee may 
waive the duty imposed on a master by statute to 
guard machinery but there is other authority 
to the contrary.'^^ 

(2) Construction in General 

Statutes requiring employers to cover, gunrd, or 
otherwise protect dangerous machinery are remediai in 
character and shouid be reasonably and Ilberally con- 
strued so as to carry into effect the legislative Intent, al¬ 
though not so as to extend them beyond the limits In- 
tended. 

Statutes requiring employers to cover or guard 
dangerous machinery are to be given a reasonable 
construction.48 They are remediai in character, 
and shouid not receive a narrow construction.'*® 
They shouid be liberally*® or favorably*^ construcd 
to carry into effect the legislative intent. Such 
statutes, howevcr, are not to be extended by con¬ 
struction beyond the limit of their plain intencl- 
ment*8 or express terms,*® or so as to impose lia¬ 
bility on strangers to the enterprise;®® and the 
courts are not warranted in adding features not 


structing it.—Hane v. Mid-Continent 
Petroleum Corporation, D.C.Okl., 43 
F.2d 406. 

(3) The phrase “or person In 
-charge of a factory or institution” 
refers to a lessee or contractor who 
'employs the laborers engaged in op- 
erating the business.—Hane v. Mid- 
Continent Petroleum Corporation, 
supra. 

(4) Superintendent in charge of 
operation is not “person in charge” 
liable for failure to guard the ma¬ 
chinery.—Hane v. Mid-Continent Pe¬ 
troleum Corporation, supra. 

54. U.S.—Chicago & N. W. Ky. Co. 
V. Booten, C.C.A.Neb., 57 P.2d 786. 

'39 C.J. p 407 note 53. 

55. U.S.->-Chicago & N. W. Ry. Co. 
V. Booten, supra. 

39 C.J. p 407 note 54. 

38. Mich.—Swick v. JEtna Portland 
Cernent Co., 111 N.W. 110, 147 
Mich. 454. 

37. Mich.—Kerr v. National Pulton 
Brass Mfg. Co., 118 N.W. 925, 155 
Mich. 191. 

39 C.J. p 407 note 66. 

38. Pa.—Booth v. Stokes, 88 A. 490, 
241 Pa. 349. 

■W.Va.—Tarr v. Keller Lumber & 


Construction Co., 144 S.B. 881, 106 
W.Va. 99, 60 A.L.R. 570. 

39. U.S.—Chicago & N. W. Ry. Co. 

V. Booten, C.C.A.Neb., 57 F.2d 786. 
4f0. Kan.—Truman v. Kansas City, 
M. & O. R. Co., 161 P. 687, 98 Kan. 
761. 

41. N.Y.—Rossiter v. Peter Cooperis 
Glue Factory, 134 N.T.S. 162, 149 
App.Div. 752, 

39 C.J. p 407 note 60. 

Express contracts afCecting master’s 
liability generally see supra §§ 
196-200. 

42. Mo.—Austin v. BlufC City Shoe 
Co„ 168 S.W. 709, 176 Mo.App. 646. 

43. Mo.—Johnson v. Bear, 40 S.W. 
2d 481, 225 Mo.App. 1097. 

39 C.J. p 409 note 68. 

44. U.S.—Humble Oil & Refining Co. 

V. Hendrix, C.C.A.Okl., 2 P.2d 33. 
Mo.—Stein v. Battenfeld Oil & 

Grease Co., 39 S.W.2d 345, 327 Mo. 
804—Henderson v. Heman Const. 
Co., 199 S.W. 1045, 198 Mo.App. 
423. 

W.Va.—Tarr v. Keller Lumber & 
Construction Co., 144 S.E. 881, 106 

W. Va. 99, 60 A.L.R. 670. 

39 C.J. p 408 note 63 [a]. 

45. XT.S.—Humble Oil & Refining Co, 
V. Hendrix, C.C.A.Okl., 2 P.2d 33. 
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49. lowa.—Plew V. James Tlorrabin 
& Co., 157 N.W. 453, 176 lowa 684. 
Mo.—Stoin V. I^attenfold OU Si 
Grease Co., 39 S.W,2d 345, 327 
Mo. 804—Grott v. Johnson, St<‘- 
phons & Shinklc Shoe Co., 2 S.W. 
2d 785—BIshop v. Musick PlatinK 
Works. 3 S.W.2d 266, 222 Mo.App. 
• 370—Poppon V. Wagner EU‘Ctrio 
Corporation, App., 2 S.W.2d 199— 
TIC‘nder.son v. Heman Con.st. Co., 
190 S.W. 1045, 198 Mo.App. 423. 

39 C.J. p 408 noto 61. • 

Furpose of statute indicatos Its 
moaning.—Lllloy v. Eberhardt, Mo., 
37 S.W.2d 599. 

47. U.S.—Picczonka v. Pullman Co„ 
C.C.A.N.Y., 89 F.2d 353. 

4S. Mo.—Johnson v, Bear, 40 S.W. 
2d 481, 225 Mo.App. 1097. 

The effect of statute rociuirlnfc ma¬ 
chinery to be guarded muat be ro- 
stricted within circumferenoe of its 
plain meaning, and to clasaiflcatlon 
clearly designated.—Johnson v. Bear, 
supra. 

49. Mo,—Blshop V. Muskk Plating 
Works, 3 S.W.2d 266, 222 Mo.App. 
370. 

50. U.S.—Chicago & N. W. Ry. Co. 
V. Booten, C.C.A.Neb., 67 F.2d 786. 



MA8TEB AND SERVANT 


56 C.J.S, 


§ 232 


specified.®^ Such a statute does not as a rule im- 
pose on the master the duty of guarding against 
every possible danger.52 When a right o‘f action 
for injuries to an employee by reason of a viola- 
tion of the statute is given in ternis by the statute, 
such an action is not an action for a penalty or for- 
feiture but is an action for injuries to the rights bf 
another not arising on contract.^s 

Ahscnce of guard during repairs. The absence 
of a guard from a machine while being repaired, or 
while being tcsted for the purpose of seeiiig wheth- 
er it has been properly repaired, has been held not 
to constitute negligence,54 although other authority 
has held that the removal of a guard for the pur¬ 
pose of repair constitutes a violation of a statutory 
requirement for such a guard when the dangerous 
machinery is permitted to remain in use while thus 

exposed.55 

(3) Nature of Employer’s Business 

Statutes requiring employers to cover, guard, or 
otherwlse protect dangerous machinery do not apply to 
ali businesses and occupations where machinery Is in 
use, but generally are limited to IndustriaI plants or en- 
terprises. 


Statutes requiring employers to cover, guard, or 
otherwise protect dangerous machinery do not ap¬ 
ply to all businesses and occupations where ma¬ 
chinery is in use and, in order to recover under 
the statute, an employee must sbow that his em- 
ployer^s business and the source of injury is within 
the scope of the statute.57 In general such stat¬ 
utes have been construed as intended to apply to 
industrial plants or enterprises wherein machines 
are used and in or about which laborers are em- 
ployed.^S They have been applied to varying man- 
ufacturing59 and industrial^O enterprises, and to 
mercantile establishments.®^ Some statutes have 
been held to apply only to machinery used in fac- 
tories, mills, or workshops.®^ On the other hand, 
such statutes have been held not applicable to hos- 
pital kitchens,63 butcher shops,^^ or a sand pit op- 
erated by a county in connection with road and 
bridge work.65 Such statutes have also been held 
not to apply to farm and agricultural pursuitSj^®"' 
except where the statute makes specific reference to 
farming pursuits wherein machines involving the 
use of mechanical power are used,67 or where the 
statute expressly imposes on any person, firm, or 


51. XJ.S.—Pieczonka v. Pullman Co., 
C.C.A.N.Y., 89 F.2d 363, 

62. Mo.—Isaacs v. Smith, App., 275 
S.W. 665. ! 

39 C.J. p 408 note 64. 

53. Kan.—Slater v. Atchison, T. & 
S. P. R. Co., 137 P. 943, 91 Kan. 
226, L.R.A.1916P 949. 

39 C.J. p 408 note 63. 

A regriilatory measiire 

Statute imposing* duty to guard 
machinery is regulatory measure 
rather than criminal or penal meas¬ 
ure.—Hane v. Mid-Continent Petro¬ 
leum Corporation, D.C.Okl., 43 P.2d 
406. 

54. U.S.—Shenandoah Abattoir Co. 

^ V. Sustock, Pa., 239 F. 284, 152 

aC.A. 272. 

39 C.J. p 409 note 67. 

65. Ohio.—George v. City of Toungs- 
town, 41 N.E.2d 567, 139 Ohio St. 
591, 

50. Mo.—Johnson v. Bear, 40 S.W. 
2d 481, 225 Mo.App. 1097. 

57. Mo.—Johnson v. Bear, supra. 
Neb.—Groat v. Clausen, 298 N.W. 663, 
139 Neb. 689. 

89 C.J. p 409 note 68. 
jaiinicipalities 

The statute requiring owners of 
shops to safeguard machinery there- 
in is applicable to municipalities in 
so far as concerns the protection of 
lives, health, and safety of their own 
' employees and invitees employed by 
their contractors.—George v. City of 
Toungstown, 41 N.B.2d 567, 139 Ohio 
St. 691. 


58. lowa.—Hainer v, Ohurchill, 173 
N.W. 882. 

Mo.—Johnson v. Bear, «40 S.W.2d 481, 
225 Mo.App. 109-7. 

Neb.—Groat v. Clausen, 298 NW. 

'563, 139 Neb. 689. 

All factorles 

A statute requiring machinery cre- 
ating dust to be equipped with prop- 
er hoods and pipes connected to 
exhaust fan has been held to apply 
to all faclories.—Pieczonka v. Pull¬ 
man Oo., C.C.A.N.Y., 89 F.2d 353. 

59. Kan.—Pack v. Grimes, 193 P. 
330, 107 Kan. 704. 

39 C.J. p 409 note 68. 

60. XJ.S.—Hane v. Mid-Continent Pe¬ 
troleum Corportition, D.C.Okl., 43 
F.2d 406. 

Ptimplii.g station 

Statute requiring guarding of ma¬ 
chinery Is applicable to machinery 
operated in pumping station or pump 
house.—Humble Oil & Refining Co. 
V. Hendrix, C.C.A.Okl., 2 P.2d 33— 
Hane v. Mid-'Continent Petroleum 
Corporation, D.C.Okl., 43 P.2d 406— 
39 C.J. p 409 note 68 [j]. 

61. Mo.—Stoll V. Prank Adams 
Electric Co., 240 S.W. 245, 213 Mo. 
App. 395. 

62. Wash.—^De Haas v. Cascade 
Frozen Foods, ,162 P. 284, 23 Wash. 
2d 764. 

Beau cleanlng 

Employee injured while working 
on bean-cleaning machine used by 
employer as a part of its food freez- 
ihg operations was held not engaged 
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in Work in a factory, mill, or work- 
shop.—De Haas v. Cascade Frozen 
Foods, supra. 

63. Kan.—Newberry v, Atchison, T. 
& S. F. Hospital Ass'n, 40 P.2d 471, 
141 Kan. 273, 9-6 A.L.R. 1349. 

64. N.Y.—0'Connor v. Webber, 114 
N.E. 799, 219 N.Y. 439. 

65. Kan.—Smith v. Higgins, '87 P.2d 
644, 149 Kan. 477. 

66. lowa.—Lang v. Hedrick, 295 N. 
W. 107, 229 lowa 766—Hainer v. 
Churchill, 172 N.W. 882. 

Kan.—^Whipple v. McLean, 25-7 P. 
736, 124 Kan. 206. 

Mo.—Johnson v. Bear, 40 S.W.2d 
481, 225 Mo.App. 1097. 

Neb.—Groat v. Clausen, 298 N.W. 
663, 139 Neb. 689. 

67. Wis.—Tiemann v. May, 292 N.W. 
612, 235 Wis. 100. 

Begree of care required 
Under the safe-placo statute, de- 
vices used for carrying on agricul¬ 
tural pursuits and involving use of 
mechanical power must be so con- 
structed and so guarded as to make 
the employment and place of em- 
ployment as safe as Its nature will 
reasonably permit.—Tiemann v. May,, 
supra. 

Frior statute 

An earlier statute requiring the 
guarding of machinery and applying 
to "factories, workshops and other 
places of employment" was held not 
intended to extend to aU places 
where persons are employed' to per- 
I form labor and not intended to in- 
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Corporation using* specified farm machinery the 
duty of providing safety appliances therefor.^s 

Statutes requiring the guarding of machines and 
machinery in manufacturing establishments, fac- 
tories, work shops, etc., have been held not limited 
in their application to buildings in which machinery 
is installed and used,69 or to a permanent place 
where the enterprise is conducted.'^^ They apply 
to any place where machinery is used for manufac¬ 
turing purposes,*^! including an open yard,'^^ or 
temporary locations,'^^ such as highways and streets 
where portable appliances and machinery are used 
in paving operationsJ^ 

Manufacturing inddental to other Business, The 
fact that a manufacturing establishment conducted 
by a railway company is a mere incident to its busi- 
ness as a common carrier, and that manufacturing 
is not within its qharter powers, does not relieve a 
railway company from complying with a statute 
affecting factories.'^^ 

(4) Persons Entitled to Protection 

In order to authori2e recovery under statutes requip- 
ing employers to safeguard machinery, the person in- 
Jured must be an employee wlthin the dass protected by 
the statute, and his activity at the time of Injury must 
have been within the scope of the protection of the stat¬ 
ute. 


In order to authorize recovery under statutes re¬ 
quiring employers to safeguard machinery the per¬ 
son injured must be an employee^S within the class 
protected by the statute,and it must appcar tluit 
at the time of the injury hc was acting within the 

scope of his employmcnt.'^^ 

Such statutes are intended to protcet cmployccs 
who are not required to be within the daiigcr zonc, 
but who may bccome engrossed in their work, or 
from lapse of memory or inattention place them- 
selves in a position to be injured.'^^^ They ordinari- 
ly are held not only to protcet workmcn whilc doing 
those things naturally connected with, or incidental 
to, their regular tasks,so but also those engaged in 
exceptional or occasional dutics.si 

Statutes of the character under consideration 
have also been construed as not limited in their ap¬ 
plication to employees who work with and aliout 
the machinery when it is operated for the produc- 
tion of the productp^^ they apply to all cmployccs 
who may be rcasonably cxpccted to come in con- 
tact with such machinery in the course of their cm- 
ployment,S3 and include those whosc duties cover 
the testing of machines after they have been in- 
stallcd.^^ Furthermorc, the protection extends to 
all places which employees might rcasonably be cx- 


■clude a threshing machine as a 
'‘place/’—Chapman v. Plechowski, 
141 N.W. 259, 153 Wis. 356, 358, 45 
L.R.A.,N.S., 687. 

B8. Wis.—Redman v. Hobart, 22 N. 

W.2d 532, 248 Wis. 508. 
tea. lowa.—Plew v. James Horrabin 
& 'Co., 167 NW. 453, 176 lowa 584. 
Mo.—^Henderson v. Heman Const. Co., 
199 S.W. 1045, 198 Mo.App. 423. 

70. Mo.—Lilley v. Eberhardt, 37 S. 
W.2d 599—Henderson v. Heman 
Oonst. Co., 199 S.W. 10'45, 198 Mo. 
App. 423. 

Enterprise Ixeld not temporary 
A sawmill of substantial dimen- 
.■sions and running sixteen months 
after an injury to an employee was 
lield not a mere shifting contrivance, 
temporarily located.—Sanders v. 
-Quercus Lumber Co., 173 S.W. 740, 
187 Mp.App. 408. • 

71. Mo.—Lilley v. Eberhardt, 37 S. 
W.2d 699. 

72. U.S.—Pieczonka v. Pullman Co., 
C.C.A.N.T., 89 F.2d 353. 

39 C.J. p 409 note 68 [k]. 

73. Mo.—Henderson v. Heman 

Const. Co., 199 S.W. 1045, 198 Mo. 
App. 423. 

74. lowa.—Plew v. James Horrabin 
& Co., 157 N.W. 453, 176 lowa 584. 

Mo.—^Lilley v. Eberhardt, 37 SW.2d 
599. 

39 C.J. p 409 notes 68 [a], 70 [a]. 


75. Kan.—Bubb v. Missouri, K. & 
T. R. Co., 131 P. 576, 89 Kan. 303. 

39 C.J. p 409 note 69. 

76. Mo.—Stein v. Battenfeld Oil & 
Grease Co., 39 S.W.2d 345, 327 Mo. 
804. 

IndependeiLt contractor 

Statute reauiring guarding of ma¬ 
chinery dangerous to “persons em- 
ployed" dld not cover independont 
contractor.—Stein v. Battenfeld Oil 
& Grease Co., supra, 

77. lowa.—Hainer v. Churchill, 173 
N.W. 882. 

Mo.—Stein v. Battenfeld Oil & Grease 
Co., 39 S.W.2d 345, 327 Mo. 804. 

39, C.J. p 411 note 81. 

All persons employed in manufao. 
turiag plants whether working at or 
with the machines or about them are 
included.—Guidice v. V. Viviano & 
Bros. Macaroni Mfg. Co., 8 S.W.2d 
964, 320 Mo. 1005—Simon v. St. Lou- 
is Brass Mfg. Co., 250 S.W. 74, 298 
Mo. 70—Mabe v. Gille Mfg. Co., 271 
S.W. 1023, 219 Mo.App. 234. 

Wife of employee 
Employee’s wife is entitled to re- 
cover from employer for injuries 
she received from dangerous pump 
machinery while obtaining water for 
family use, where employer furnish- 
ed employee with house and pump 
for obtaining water as a part of the 
compensation paid.—Vldrine v. Evan- 
geline Gravel Co., 4 La.App. 687, 
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Prisoners aR.sIgnnd to work in 
shops in penal in.stitutioiis wore hftld 
not to bo within the protection of 
the statuto.—Boalo v. State, 46 N.Y. 
S.2d 824. 

78. Wa.sh.—Talkington v. Washing¬ 
ton Veneor Co., 112 P. 261, 61 

Wash, 137, 44 B.Xl.A.,N.S„ 1061. 

39 C.J. p 411 noto 82. 

79. Mo.—Mabo V. Gille Mfg. Co., 271 
S.W. 1023, 219 Mo.App. 234. 

80. Pa.—Lanahan v. Ara.sapha Mfg. 
Co., 87 A. 286, 240 Pa. 292. 

39 C.J. p 411 noto 83. 

Ordinary duties 

Employee, diroctod to watch ex- 
perfs operation of machine, wa.s held 
engaged in “ordinary duties” within 
“guarding statute.”—Poppen v. Wag- 
ner Electric Corporation, Mo.App,,-2 
S.W.2d 199. 

81. Kan.—Caspar v. Lowln, 100 P. 

657, 82 Kan. 604, 49 L.R.A.,N.S., 
526. 

39 C.J. p 411 note 84. 

82. Mo.—Guidice v. V. Viviano & 

Bros. Macaroni Mfg. Co., 8 S.W.'2d 
964, 320 Mo. 1005. 

83. Mo.—Guidice v. V. Viviano & 

Bros. Macaroni Mfg. Co., supra. 

39. C.J. p 411 note 85. 

84. Mo.—Guidice v. V. Viviwno & 

Bros. Macaroni Mfg. Co., supra. 
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pected to use in the performance of their duties.85 
An employee is protected while passing to and from 
his ordinary post of duty,86 and while resting under 
a rule permitting him to do so.^'^ 

The faihire of a servant to give his employer no- 
iice of the condition of machinery at which he was 
working will not preclude him from recovering un¬ 
der the Factory Act for injuries suffered because 
of its unguarded condition, since the failure to give 
the notice provided for in the act is not a prerequi- 
site to recovery, but is solely to enable a workman 
to procure an inspection by the commissioner of la¬ 
bor of a defective machine which the employer neg- 
lected or refused to remedy.88 

(S) Particular Machines and Machinery 

An employer has the duty, If possible to do so, to 
cover, guard, or otherwlse protect machines and ma¬ 
chinery expressiy designated as those which must be 
guarded or within the scope of a general statutory pro- 
vision. 

The employer has the duty, if possible to do so, to 
cover, guard, or otherwise protect machines and 
machinery of a kind specifically designated by stat¬ 
ute,89 or by rule adopted by an administrative agen- 
cy under authority of a statute,^9 as those which 
must be guarded, or which are within the scope of a 
statute requiring machines and machinery generally 
in various designated establishments to be guard¬ 
ed. 9 ^ On the other hand there can be recovery by 


the employee only where the machine, because of 
whose unguarded condition injuries resulted, was 
of the kind specifically designated^^ or within the 
scope of a general phrase.93 

Such statutes do not impose on the employer the 
duty of guarding every piece of machinery regard- 
less of its location,^4 although enumerated in the 
statute.95 The duty to guard exists, under a stat¬ 
ute requiring dangerous machinery, or machinery 
so located or used that employees may receive in- 
jury thereby, to be guarded, where danger may rea- 
sonably be anticipated from the use of the machine 
or machinery without protection.99 The fact that 
the injury occurred is a fact to be considered in de- 
termining whether a machine is dangerous to per- 
sons employed therein or thereabouts.®^ 

Some statutes requiring employers to cover or 
guard dangerous machinery have‘been held to apply 
to the operati on of the machinery for any purpose 
including its operation for testing purposes, after 
its installation, and before its operation in connec- 
tion with the production of the output of the fac- 
tory.^8 Various statutes have been held not to ap¬ 
ply to farm machinery ;99 but they are not rendered 
inapplicable by the mere fact that the machine is 
similar in principle to machines ordinarily employed 
in residences or on farms.^ Other statutes, how- 
ever, have been held to apply to farm machinery in- 
volving the use of mechanical power.2 


85. Kan.-—Pittsburgr Vitrlfied Pav. 
& Building’ Co, v. Fisher, 100 P. 
507, 79 Kan. 676. 

86. Ohio.—Lee v. Standard Tool Co., 
14 Ohio Cir.Ct.,N.S., 640, 33 Ohio 
Cir.Ct. 64, affirmed 94 N.E. 1115, 
83 Ohio St. 601. 

39 C.J. p 411 note 87. 

87. Kan.—Pitteburg- Vitrifled Pav. 
& Building: Co. v. Fisher, 100 P. 
507, 79 Kan. 576. 

88. 'Wash.—McTntosh v. Saw Mill 
Phcsnix, 94 P. 930. 49 Wash. 152. 

89. W.Va.—Tarr v. Keller Lumber 
& Construction Co., 144 S.E. 881, 
106 W.Va. 99, 60 A.L.R. 570. 

39 C.J. p 410 note '72 [f], [g], [h]. 

90. N.T.—Revelant v. State, 300 N. 
Y.S. 1186, 165 Misc. 798. 

91. Mo.—Goodson v. Luce, App., 24 
S,W.2d '682—Mabe v. Gille Mfg. 
Co , 271 S.W. 1023, 219 Mo.App. 234 
—Henderson v. Heman Const. Co., 
199 S.W. 104'5, 198 Mo.App. 423. 

Machinas and appliances intended to 
be gruarded 

(1) Punch press.—Mabe v. Gille 
Mfg. Co., 271 S.W. 1023, 219 Mo.App. 
234. 

C2) Revolving .cogwheels,—Vidrine 


V. Evangeline Gravel Co., 4 La.App. 
687. 

(3) Swinging- cargo hook.—Gram- 
mer v. Wiggins-Meyer S. S. Co., 
2'70 P. 759, 126 Or.‘694. 

(4) Other machines intended see 
39 C.J. p 410 note 73 [b], [f]. 

Temi ‘‘machine” includes every 
mechanical devi ce or combination 
of mechanical powers and devices to 
perform some functlon or produce 
some certain effect or resuit.—Lu- 
matz V. American Car & Foundry 
Co., 273 S.W. 1089, 217 Mo.App. 94. 

92. Wis.—Kruck v. Wilbur Lumber 
Co., 1133 N.W. 1117, 148 Wis. 76. 

39 C.J. p 410 note 72. 

93. Pa,—McCosh v. Jones & Laugh- 
lin Steel Co., 96 A. 1091, 251 Pa. 
494. 

39 C.J. p 410 note 73. 

94. Mo.—Phillips V. Hamilton 
Brown Shoe Co., 166 S.W. 1183, 178 
Mo.App. 196. 

39 C.J. p 408 note 6'5. 

95. N.T.—^Wynkoop v. Ludlow Valve 
Mfg. Co., 89 N.E. 827, 196 N.T. 
324, 30 L.R.A.,N.S., 36. 

39 C.J. p 408 note 66. 

96. U.S.—Chicago & N. W. Ry. Co. 
v. Booten,. C.aA.Neb., 57 P.2d 786. 
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Mo.—Grott V. Johnson, Stephens & 
Shinkle Shoe Co., 2 S.W.2d 785— 
Phillips V. Hamilton Brown Shoe 
Co., 165 S.W. 1183, 1-78 Mo.App. 
196—Strode v. Columbia Box Co., 
101 S.W. 1099, 124 Mo.App. 511. 
Power-drlven saw is dangerous 

machine.—Tarr v. Keller Lumber & 

Construction Co., 144 S.E. 881, 105 

W.Va. 9.9, 60 A.L.R. 570. 

97. Mo.—Goodson v. Luce, App., 24 
S.W.2d 682—Austin v. Blufe City 
Shoe Co., 158 S.W. 709, 176 Mo. 
App. '546. 

98. Mo.—Guidice v. V. Viviano & 
Bros. Macaroni Mfg. Co., 8 S.W.2d 
964, 320 Mo. 1006. 

99. Mo.—Johnson v. Bear, 40 S.W.2d 
481, 225 Mo.App. 1097. 

39 C.J. p 409 note 70 [b]. 

Application of statute requiring 
guarding of dangerous machinery 
to employers engaged in farm and 
agricultural pursuits see supra 
subdivision b (3) of this section. 

1. Mo.—Goodson v. Luce, App., 24 

, S.W.2d 682. 

2. Wis.—Tiemann v. May, 292 N.W. 
612, 235 Wis. 100. 
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MaMnes dangerous from contact or from flying 
partiales, Statutes of the character under consid- 
eration apply to machines where the danger is from 
contact with the machine.3 However, they have 
been held not to be limited to such machines,^ and 
to apply to machines and machinery which is so lo- 
cated as to be dangerous by reason of breakage and 
flying particles caused by its ordinary operation,^ 
including machines in which the danger is that ma~ 
terial fed into it may be thrown back so as to injure 
the employee.® Other authority, however, has held 
that only the machines and not the material fed into 
them must be guardedj and that the employer is un¬ 
der no duty to guard or protect the employee from 
flying particles thrown from the machine.^ 

Gmrds difficult to prozdde, Ordinarily there is no 
requirement, in some cases under statutes expressly 
so providing,^ to guard machines where it is impos- 
sible to do so,iO or where guards are not practica- 
ble and wouM not permit a proper use of the ma¬ 
chinery without interfering with its efliciency.^^ 
The statutory requirement, however, may carry 
• with it, at times, the duty to change the machinery 
so as to make a guard possible and practicable.^2 

Application of ejusdem generis rule, Although 
the general rule is that general words must take 
their meanings from and be presumed to embrace 
only things or persons of the kind designated in the 
specific words, the rule will not be applied when the 
specific words embrace ali objects of their class, so 
that general words must bear a meaniiig different 
from the specific words or be meaningless,13 or 


where the specific words signify subjects greatly 
different from one another and the apparent pur- 
pose of the statute as evidenced by its title is to 
protect operators in factories in every particular 
consistent with reasonable operations, and in such 
a case the general term must receive its natural and 
wide meaning.i4 Where the word ''machinery*’ pro¬ 
cedes the enumerated parts of machines to be guard- 
ed and is one of the things enumerated, the statute 
applies to the dangerous completed machines as 
well as to the particular machinc parts specified,^® 
although the opposite rule would seem to prevail 
where the word "machinery” follows, instcad of 
precedes, the enumerated parts.^® However, it 
has been held that, even though a general phrase 
follows particular designations, the doctrine of 
ejusdem generis cannot be applied so that the words 
"and machinery of every description” shall be lim¬ 
ited by a prior enumeration when such cnumeration 
is not an enumeration of machines.^'^ 

(6) SufBcicncy of Guards 

Guards are sufficient, within statutes requlring em- 
ployers to safeguard machinery, where they guard 
against accidents which may be reasonably expected or 
which should be anticipated, and where they do not In- 
terfere with the use of the machine. 

In general a machine is properly guarded, within 
a statute requiring employcrs to safeguard ma¬ 
chinery, when it is guarded against accidents which 
may be reasonably expected to o-ccur, or which, in 
the exercise of ordinary carc, the mastcr shoukl 
have anticipated.is The guard required is some 


3. Mo,—Phillips V. Hamilton Brown 
Shoe Co., 165 S.W. 1183, 178 Mo. 
App. 196. 

4. Mo.—Phillips V. Hamilton Brown 
Shoe Co., supra—Strode v. Colum- 
bla Box Co., 101 S.W. 1099, 124 
Mo.App. 511. 

6. Mo.—Bishop v. Musick Plating 
Works, 3 S.W.2d 2'56, 222 Mo.App. 
370—Lumatz v. American Car & 
Poundry Co., 273 S.W. 1089, 217 
Mo.App. 9-4—Phillips v, Hamilton 
Brown Shoe Co., 1*65 S.W. 1183, 178 
Mo.App. 196—Strode v. Columbia 
Box Co., 101 S.W. 1099, 124 Mo. 
App. 511. 

6. Mo.—Bishop V. Musick Plating 
Works, 3 S.W.2d 266, 222 Mo.App. 
370. 

7. Wash.—Gilbert v. Chicago, M. «fe 

P. S. R. Co., 134 P. 471. 76 Wash. 
31. ' 

39 C.J. p 410 note 74. 

8. Miss.—Vehicle Woodstock Co. v. 
Bowles, 12.8 So. 98. 168 Miss. 346. 

39 C.J. p 406 note 51 [cj. 


9. Mich.—Norris v. Blmdale EI. Co., 
185 N.W. 696, 216 Mich. 548. 

39 C.J. p 406 note 47. 

Sufiiciency of guard which renders 
machine unsuitable for work re- 
Quired to be performed see infra 
subdivision b (6) of this section. 

When guard possible 
Guard is "possible" when it docs 

not unreasonably interfere with the 

effleiency of the machine.—Tarr v. 

Keller Lumber & Construction Co., 

144 S.B. 881, 106 W.Va. 99, 60 A.L. 

R. 670. 

10. Ky.—Leger v. A. Rollyson & 
Co., 47 S.W.2d '708, 242 Ky. 802. 

11. U.S.—Pieczonka v. Pullman Co., 
C.C.A.N.Y., 89 F.2d 353. 

39 C.J. p 406 note 4'6. 

Evidence admissible to show practic- 
ability of guarding machinery see 
infra § 512. 

12. Wis.—Krueck v. Phoenix Chair 
Co., 147 N.W. 41, 157 Wis. 266, Ann. 
Cas.l916B 291. 

13. Ind.—U. S. Cernent Co. v. Coop- 
er, 88 N.E. 69, 172 Ind. 699. 
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14. Wash.—Ward v. National Liim- 
ber & Box Co., 103 P. 1, 54 Wa^h. 
304. 

39 C.J. p 410 note 77. 

15. W.Va.—McClary v. Knight, 80 

S.E. 866, 73 W.Va. 385. 

16. Ind.—Pein v. Miznerr, 83 N.E. 
784, 41 Ind.App. 256. 

W.Va,—MoClary v. Knight, 80 S.E. 
866, 73 W.Va. 385. 

17. Okl.—Sulzbcrger & Sons Co. v. 

Strickland, 159 P. 833, 60 ()kl. 

158. 

39 C.J. p 411 note 80. 

18. Mo.—Mabo V. Gllle Mfg. Co.r 
271 S.W. 1023, 219 Mo.App. 234. 

39 C.J. p 413 note 90. 

Duty of employer to determina 
Employer is required to determino 
when and what equipment is noces- 
sary to comply with .statute.—Smith 
V. Harbison-W^alker Refractories Co., 
100 S.W.2d 909, 340 Mo. 389. 

Dighit 

Pailure to place artlflclal light 
close to grinders of mill was held 
not breach of Faotory Act.—Wulf- 
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device in the nature of a shield or 'defense between 
the employee and danger, placed so as to protect 
him from injury while in the performance of some 
Service required of him; and it is not necessary 
to make such a change in the structure of the ma- 
chine, or to attach such a device thereto, as will re- 
lieve the employee from the performance of the 
Service required of himA^ A machine designed and 
used for one purpose need not be furnished with 
a giiard which will render it safe when used for 
other purposes.20 A statute requiring a specific de¬ 
vice to be attached to a certain type of machine as 
a protection against a specific danger does not ren¬ 
der inapplicable thereto a general statute requiring 
employers to cover or guard dangerous ma- 
chinery.21 It has been held unnecessary for the em- 
ploycr to guard against the employee^s negligence 
or the negligence of a fellow servant, unless it ap- 
pears that the employer should have anticipated 
that they would be negligent .22 

In the absence of statutory specifiication, the ques- 
tion what constitutes a sufficient guard is to be de- 
termined by the circumstances of each particular 
case.^3 if the guard used safely and securely 
guards the machine it has been held unnecessary 
that it be the latest, or most improved, or any par¬ 
ticular style of guard. 2 4 

It has been held the duty of the employer to use 
approved guards in general use,25 ,and, if a master 
furnishes such a guard as is in general use among 
employers of ordinary care under the same or sim- 


ilar circumstances, he has discharged his duty, un¬ 
less such appliance is obviously dangerous. 2 6 How- 
ever, it has been held that the custom or practice 
prevailing in the particular industry, although a 
factor to be considered, will not of itself determine 
the sufficiency of the safety appliances and guards 
used.2^ Also, under various statutes it has been 
held that the machinery must be so guarded as to 
make the employment and place of employment as 
safe as its nature will reasonably permit,28 or pro- 
tected to the fullest extent that the proper opera- 
tion of the machine will permit;29 or that the mas¬ 
ter is required to use the most efficient and best 
known guards for the purpose.so 

As a general rule, the employer is not only re¬ 
quired to furnish a proper guard but must also see 
that it is so adjusted and used as to be effective for 
the purpose intended,^! and the duty is not dis- 
charged by providing a guard which may be in- 
stalled and used or laid aside at the caprice of the 
servant.32 However, it has been held that the mas¬ 
ter will not be liable merely because, when a suffi¬ 
cient guard has been provided, it fails to function.33 
A wom guard has been held insufficient.84 

Inierference with use of machine, The master is 
not required to provide a guard which will ma- 
terially interfere with the practical use and effi-' 
ciency of the machine.s^ In order for the guard 
furnished to be proper it must not so interfere with 
the use of the instrumentality sought to be guarded 
as to make it unsuitable for the work required to be 


kuhle V. Reynolds, 262 ' P. 498, 12'5 
Kan. '59. 

Sufflciency of 

(1) Guards should protect the em¬ 
ployee against all danger that can he 
reasonably expected no matter from 
what source the danger may arise. 
—Isaacs V. Smith, Mo.App,, 276 S. 
W. 555. 

(2) Guard on “gang saw" was held 
sufficient only if capable of stopping 
missiles thrown by saw.—Levesaue 
V. American Box & Lumber Co., 153 
A. 10, 84 N.H. 543. 

(3) Building of special walkways 
along revolving shaft, for use of 
employees, was held insufficient com- 
'pliance with statute requiring guard- 
ing of machinery.—^Chicago & N. W. 
Ry. 'Co. V. Booten, C.C.A.]Sreb., 67 P. 
2d 786. 

(4) Requirement for safety guards 
on power-driven circular saws was 
held to require that safety guards 
and kick-back dogs on edger pro¬ 
tect employees only until board has 
passed through edger, but not after 
boards have left edger and are rea- 
dy to be carried away.—Isaacs v. 
Smith, supra.. 


19. Mo.—Shephard v. Century Elec¬ 
tric Co„ 299 S.W. 90, 220 Mo.App. 
1162. 

39 C.J, p 412 note 90 [d]. 

'20. Mo.—Denkman v. Prudential 

Flxture Co., 289 S.W, 591. 

21. Mo.—Bishop V. Musick Plating 
Works, 3 S.W.2d 25'6, 222 Mo.App. 
370. 

22. Mo.—Isaacs v, Smith, App., 275 
S.W. 555. 

23. Mo.—Isaacs v. Smith, supra. 

39 C.J, p 412 note 90 [c] (2). 
Matters considered 

The term "guard" is of general 
significance, and its applicatlon is 
to be determined from the character 
of the machine and the nature of the 
perii to be avolded.—Mabe v. Gille 
Mfg. Co„ 271 S.W. 1023, 219 Mo.App. 
234. 

24. Mo.—Denkman v. Prudential 

Fixture Co., 289 S.W. 691. 

25. N.C.—Mahaffey v. Forsyth Fur- 
niture Lines, 145 S.B. 237, 19.6 N.C. 
810. 


26. Wash.—Burns v. Leudinghaus, 
118 P. 305, 65 Wa.sh. 448. 

39 C.J. p 412 note 94. 

27. Ky.—Roy Lumber Co. v. Don- 
nelly, 103 S.W. 255, 31 Ky.L. 601. 

Pa.—Rebel v. Standard Sanitary 
Mfg. Co., 16 A.2d 5'34, 340 Pa. 313. 
20. Wis.—Tiemann v. May, 292 N. 
W. '612, ,235 Wis. 100. 

29. Or.—Rorvick v. Astoria Box & 
Paper Co., 299 P. 333, 136 Or. 381. 

30. lowa.—Murray v. Daley, 146 N. 
W. 451, 164 lowa 612. 

31. Or.—Camenzind v. Freeland 
Furniture Co., 174 P. 139, 89 Or. 
158. 

39 C.J. p 412 note 91. 

32 . lowa.—Nodland v. Kreutzer, 168 
N.W. 889, 184 lowa 476. 

33. 'Mo.—State v. Ellison, 230 S. 
W. 611, 287 Mo. 647. 

39 C.J. p 412 note 93. 

34. Minn.—Jaroszeski v. Osgood & 
Blodgett Mfg. Co., 83 N.W. 389, 
80 Minn., 39,3. 

35. Va.—Atlantic Coast Line R. Co. 
V. Bell, 141 S.E. 838, 149 Va. 720. 
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<ione.S6 'Where it is not practicable to guard dan- 
gerous machinery fnlly, a partial compliance will 
comply with tlie statute.37 

Substitufes for statutory requirements. While an 
employer may, as a substitute for the statutory re- 
quirement, make regulations to guard- against any 
approach to such machinery unless it has been pre- 
viously stopped, if he adopts such an alternative, he 
must be scrupulously careful to make the substitut- 
ed method efficient.38 

§ 233. Elevators, Hoistways, and Shafts 

U Is the duty of an employer to exercise ordinary 
and reasonable care to guard his elevators, hoistways, 
and shafts, or to comply with statutory requirements for 
safeguarding them, so as to protect his employees against 
such dangers therefrom as may be reasonably appre- 
hended. 

It is the duty of a master to exercise ordinary and 
reasonable care to guard his elevators, hoistways, 
or shafts so as to protect his servants against such 
dangers therefrom as may be reasonably apprehend- 
ed.39 

Statutes which require the safeguarding of ele¬ 
vators, hoistways, and shafts have a humane pur- 
pose^O and are not to be given a restricted narrow 
construction/1 An employer who fails to comply 
with the provisions of such a statute is guilty of ac- 


tionable negligence.^2 xhe employer, howevcr, is 
not an insurer of the employce’s safcty,^^ and it 
has been held that a violation of such a statutory 
provision is not conclusive cvidcncc and docs not in 
itself give a cause of action.^^ Also a statute rc- 
quiring elevator shafts to bc protectcd by guard 
rails and the use of due diligcncc to kecp thcm 
closed when not in actual use has been hcld to im- 
pose no greater duty with respeet to kccping the 
guard in position when the elevator is not in use 
than exists at common law>5 

In order to authorize recovery under such a stat¬ 
ute it must appear that the cmployce is within the 
class protected by the statute;'*® that the injury 
complained of resulted from a violation of the slat- 
utory requiremcnt,^7 and from a danger against 
which the statute was intended to provide that 
the employer was within tlic class on whom the 
statute imposed the duty;^® and that the business 
conducted by him,50 and the appliances or place, be- 
cause of whose unguarded condition the injury 
arose,®! were within the purview of the provisions 
of the statute. 

Duty dependent on rcquircnicnt by public officcr. 
Under some statutes provisions for the installation 
of safety dcviccs are not mandatory, and an cm- 
ployer is not bound to install such dcviccs unless 
required to do so by the factory inspcctor.^^ 


36. U.S.—^Kokesch v. Excelsior Pow- 
der Mfg. Co„ O.O.A.Mo., 16 F.2d 
674. 

S9 C.J. p 412 note 90 [c] (1). 

Guard req.uired to be removed 
Where a master required to guard 
a machine uses a guard 'which will 
not permit the workmen to do the 
Work which they are required to do 
on it unless they remove the guard, 
he has not fulfllled his duty of fur- 
nishing suitable and adequate pro- 
tection.—Kokesch v. Excelsior Pow- 
der Mfg. Co., supra. 

37. Ind.—Illinois Car <Sb Mfg. Co. v. 
Brown, 116 N.E. 4, 67 Ind.App. 315. 

38. U.S.—Alpha Portland Cernent 
Co. V. Corsi, ISr.T., 229 P. 381, 143 
C.C.A. 501. 

39 C.J. p 407 note 69. 

38. Mo.—Birdsong v. Jones, 30 S. 

W.2d 1094, 225 Mo.App. 242. 

39 C.J. p 413 note 86. 

40. R.I.—^Wojtyna v. Bazar Bros. & 
Co., 132 A. 384, 47 H.I. 221. 

41. Kan—Alkire v. Cudahy Packing 
Co., 111 P. 440, 83 Kan. 373. 

R.I.—^Wojtyna v. Bazar Bros. & Co., 
132 A. 384, 47 R.I. 221—Weeks v. 
Fletcher, '69-A. 294, ,29 R.I. 112. 

42. R.I.—^Wojtyna v. Bazar Bros. & 
Co., supra. 

39 C.J. p 413 note 9.8. 


Eztent of duty 

A statutory requirement to pro¬ 
vide "good and sufficient fences, 
gates, or other safeguards" does not 
require an employer to provide ali 
the safeguards which are practica- 
ble.—G-ardner v. Seymour, Wash., 180 
P.2d '664. 

43. Mo.—^Pronnecke v. Westliche 
Post Pub. Co., 291 S.W. 139, 220 
Mo.App. 640. 

R.I.—^Wojtyna v. Bazar Bros. & Co., 
132 A. 384, 47 R.I. 221. 

44. K.T.—^Ursprung v. Winter Gar- 
den Co., 169 N.T.S. 738, 183 App. 
Div. 718. 

45. Mo.—Hake v. Buck’s Stove & 
Range Oo., App., 234 S.W, 1061. 

39 C.J. p 413 note 1. 

46. Mo.—Latapie-Vignaux v. Askew 
Saddlery Co., 91 S.W. 496, 193 Mo. 
1 . 

39 C.J. p 414 note 2. 

Elevator operator 
Some statutes have been held not 
intended to protect persons oper- 
ating elevators.—Pronnecke v. West¬ 
liche Post Pub. Co., 291 S.W. 139, 
220 Mo.App. 640. 

47. Kan.—Alkire v. Cudahy Packihg 
Co., 111 P. 440, 83 Kan. 878. 

Mich.—Murphy v. Grand Rapids Ve- 
neer Works, 106 N.W. 211, 142 
'Mich. 677. 


R.I.—^Weoks V. Fletchor, 69 A. 204, 
29 R.I. 112. 

Tcx.—Sun Jacinto BUlg. v. Wa.shinjjr- 
ton, Oiv.App., 122 S.W.2d 289, er¬ 
ror refused. 

Wash.—Cxardner v. Scymour, 180 P. 
2d 564. 

43. R.I.—Wells V. Joslin Mfg. Co., 

82 A. 258, 33 R.I. 498. 

39 C.J. p 414 noto 3. 

43. isr.Y. —Andorson v. Pelham Hod 
EI. Co., 113 N.Y.S. 989, 129 App. 
Div. 639. 

30 C.J. p 414 note 4, 

50. IST.Y.—Ursprung v. Winter Oar- 
den Co., 1C9 N.Y.S. '738, 183 App. 
Div. 718. 

39 C.J. p 414 note 6, 

51. N.Y.—Stokes V. Barber Asphalt 
Pav. Co., 100 N.E. 697, 207 N.Y. 
252. 

39 C.J. p 414 note 6. 

As machinery 

An elevator Is within the term 
"machinery” within the meanlng of 
a statute requiring an employer to 
use precautions.—Chatfield v. Zeller, 
147 P.2d 222, 174 Or. 59. 

52. Ind.—Indianapolis Abattoir Co. 

‘ V. Neidlinger, 92 N.E. 169, 174 Ind. 

400, 

89 C.J. p 414 note 7* 
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§ 234. Hatchways and Chutes 

The master has the duty, sometimes Imposed by 
statute, to guard hatchways, chutes, and floor openings 
so as to protect his employees from dangers which may 
be reasonabiy anticipated therefrom. 

The master is bound to use ordinary care to pro¬ 
tect his servants from dangers which may be rea¬ 
sonabiy anticipated from open and unguarded 
hatchways and chutes,^3 although it has been held 
that stevedores have no general duty to guard un¬ 
der deck hatchways when their employees are not 


working, especially on decks where no cargo opera- 
tions are going 

Statutes requiring hatchways, chutes, and floor 
openings to be guarded are to be reasonabiy con- 
strued,55 and the employer^s violation of such a 
statute has been held to be negligence per se.®^ it 
has been held, however, that a statute imposing a 
duty to guard hatchways does not require hatch¬ 
ways to be fenced while in use, in addition to pro- 
viding covering therefor while not in use.®^ 


4. iNSPECnON AND RePAIR 


§ 235. In General 

a, General rule 

b. Effect of statutory regulations 
a. Greneral Eule 

An employer Is liable to his employees for Injuries 
resulting from a fallure to use ordinary care to inspect 
from time to time his machinery, appliances, and place 
of Work and to make repalrs so as to maintain them In 
a reasonabiy safe condition. 


It is not only the duty of a master to use ordinary 
care to furnish his servant with a reasonabiy safe 
place to work, and with reasonabiy safe machinery 
and appliances, but he must also, by inspection from 
time to time, and by the use of ordinary care and 
diligence, in making repairs, keep them in a safe 
condition.^^ Nevertheless, actionable negligence 
cannot be predicated on the mere failure of the 


53. U.S.—The Omsk, C.C.A.Va., 266 
F. 200. 

39 C.J. p 414 note 8. 

Open stairway properly construct- 
ed in private residence has been 
held not to be a "hatchway" or 
"trap," reaulring* owner to have gates 
or barriers to protect employees.— 
Martin v. Davis, 170 A. 307, 111 Pa. 
■Super. 420. 

54. N.T.—^Williams v. Trecartin, 162 
NT.T.S. 340, 166 App.Div. 746. 

39 C.J. p 415 note 9. 

55. Mo.—'Corpus Juris cited in Rou- 
chene v. Gamble Const. Co., 89 S. 
W.2d 58, 61, 338 Mo. 123. 

39 C.J. p 415 note ll. 

56. Mo.—Rouchene v. Gamble Const. 
Co., 89 S.W.2d 68, 338 Mo. 123. 

67. 111.—Wajer v. U. S. Brewlng 
Co., 184 Ill.App. 545. 

39 C.J. p 416 note 12. 

58. U.S.—Lowden v. Hanson, C.C.A. 
8, 134 F.2d 348—Schilling v. Del- 
aware & H. R. Corporation, C.C.A. 
2, 114 F.2d 69—F. W. Martin & 
Co. v. Cobb, C.C.A.Ark., 110 F.2d 
159—lOorpus Juris quoted in Mc- 
Neal V. Otto, C.C.A.10, 91 F.2d 289, 
291. 

Ark.—'Carson v. Dierks Lumber & 
Coal Co., 117 S.W.2d 39, 196 Ark. 
163—Kennedy v. GrifRn, 112 S.W. 
2d 644, 195 Ark. 379—Corpus Juris 
cited in Mercury Mining Co. v. 
Chambers. 102 S.W.2d 643, '644, 193 
Ark. 771—L. C. Burr & Co. v. 
Greenlee, 102 S.W.2d 77, 193 Ark. 
705—Dixie Bauxite Co. v. Webb, 63 
S.W.2d 634, 187 Ark. 1024—Burden 
V. Hughes, 55 S.W.2d 502, 186 Ark. 
'707—^International Harvester Co. 
of America v. Hawkins, 24 S.W.2d 


840, 180 Ark. 1056—Jonesboro, Lake 
City & E. R. Co. v. Wright, 281 S. 
W. 374,1170 Ark. 815. 

Cal.—Lewis v. Curran, 62 P.2d 800, 17 
Cal.App.2d 689. 

Fla.—^C. F. Hamblen, Inc., v. Owens, 
172 So. 694, 127 Fla. 91. 

Ga.—Bowers v. Lfoulsville & N". R. 

Co., 127 S.E. 667, 33 Ga.App. 602. 
Kan.—Fishburn v. International Har¬ 
vester Co., 138 P.2d 471, 157 Kan. 
43. 

Me.—Boober v. Bicknell, 191 A. 275, 
135 Me. 153. 

Mich.—Rule v. Giuglio, 7 N.W.2d 
227, 304 Mich. 73, 145 A.L.R. 637 
—Sheltrown v. Michigan Cent. R. 
Co., 222 N.W. 163, 245 Mich. '58. 
Minn.—Nalalino v. St. Paul Bridge 
& Terminal Ry. Co., 251 N.W. 9, 
190 Minn. 118. 

Mo.—State ex rei. Q-ovro v. Hostet- 
ter, 107 S.W.2d 22, 341 Mo. 262— 
Corpus Juris cited in Stoutimore v. 
Atchison, T. & S. F. Ry. Co., 92 
S.W.2d 658, 665, 338 Mo. 463— 
Corpus Juris cited in HofCman v. 
Peerless White Lime Co., 296 S.W. 
764, 770, 317 Mo. 86—Jenkins v. 
Kansas City, 91 S.W.2d 98, 230 Mo. 
App. 337—Genta v. Ross, 37 S.W. 
2d 969, 225 Mo.App. 673—Lutgen v. 
Standard Oil Co., 287 S.W. 885, 221 
Mo.App. 773—Crowley v. American 
Car St Foundry Co., App., 279 S.W. 
212 . 

N.H.—Turner v. Globe Automatic 
Sprinkler Co., 128 A. '529, 81 N.H. 
443. 

N.T.—Clayton v. Tottenville Ship- 
yard Co., 219 N.T.S. 788, 219 APP. 
Div. 742, afflrmed 157 N.B. 892, 
245 N.T. 644. 

S.C.—Brazeale v. Piedmont Mfg. Co., 
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193 S.E. 39, 184 S.C. 471—Tuttle v. 
Hanckel, 183 S.E. 484, 179 S.C. 60. 
Tenn.—Mebane v. Baptist Memorial 
Hospital, 166 S.W,2d 622, 179 Tenn. 
381. 

Tex.—^City of Denton v, White, Civ. 
App., 179 S.W.2d 834, error re- 
fused—Morgan v. State, Civ.App., 
170 S.W.2d 648, reversed on other 
grounds State v. Morgan, 170 S.W. 
i2d 662, 140 Tex. 620—Morton Salt 
Co. V. Wells, Civ.App., 35 S.W.2d 
454, amrrned 70 S.W.2d 409, 123 
Tex. 151—Louisiana Ry. & Nav. 
Co. of Texas v. Eldridge, Civ.App., 
293 S.W. 901. 

Vt.—Landing v. Town of Fairlee, 22 
A.2d 179, 112 Vt. 127. 

Va.—Colonna Shipyard v. Dunn,' 146 
S.E. 342, 151 Va. 740, certiorari de- 
nied 49 S.Ct. 253, 279 U.S. 840, 73 
L.Ed. 986. 

Wash.—^White v. Consolidated 

Freight Lines, 73 P.2d 358, 192 

Wash. 146—^Cockerline v. Ander- 
son, 52 P.2d 321, 184 Wash. 701. 
89 C.J. p 415 note 15. 

Duty of: 

Electric company to inspect its 

wires and appliances generally 
see Electricity § 47. 

Employee to inspect see infra 8 
380. 

Negligence of fello w servant per- 
forming duties of master see in¬ 
fra § 333. 

Absolute duty 

The duty of inspecting appliances 
for defects is one of the absolute 
duties of the master.—Alford v. 

Zeigler, 16 S.E.2d 69, 66 Ga.App. 294. 
Appliances master held reoLuired to 
Inspect 

(1) Complicated tools.—McCord v. 
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master to inspect, where an inspection would have 
disclosed no defects or dangers other than those 
which are already fully known and appreciated by 
the servant or which are already known to the 
servant and all others,^^ or where the employee is 
as well situated as the employer to discover the dan- 
ger of injury.^o It has also been held that an em¬ 
ployer is under no duty to alter the condition of his 
premises in order to make them safe for his em¬ 
ployee, except in cases of hidden defects.®^ A mas¬ 
ter is not liable when an accident happens to his 
servant on the first occasion when an appliance is 
used, if the method of use is the same method as 
would be required in order to make a proper test.^^ 

It has been held that, if suitable tools and ma- 
terials furnished the employee become unsuitable 


from their use in the progress of the work, the em¬ 
ployer has no duty of inspection and that it is 
not the master's duty to repair defects arising in 
the daily use of an appliance, for which proper and 
suitable matenals are supplied, and which may 
easily be remedied by the workmen, and are not of a 
permanent character, or do not require the help of 
skilled mechanics.6^ The master is not under a du¬ 
ty to inspect for trivial defects,®^ and he will not bc 
liable for failure to inspect with regard to a transi- 
tory risk.66 Although an employer is bound to kecp 
his machinery in a reasonably safe condition, he 
need not keep it in the best possiblc order.An 
employer has been held not to bc liable for injuries 
to an employee resulting from the employee^s im- 
proper repair of an appliance uscd.^s 


Harrison-Wright Co., 1'58 S.E. 406, 
198 N.C. 742. 

(2) Cold cutter selected by fore- 
man for use of employee.—Warren 
& O. V. Ry. Co. V. Ederington, 28 
S.W.2d 1073, 181 Ark. 1037. 

(3) Freight cars.—Dominlces v. 
Monongahela Connecting R. Co., 19'5 

A. 747, 328 Pa. 203. 

(4) Handholds on railroad car.— 
Baltimore & O. R. Co. v. Branden- 
berger, C.C.A.'6, 74 F.2d 693. 

(5) ScafCold.—Forbis v. Hessing, 
41 S.W.2d 378, 328 Mo. 699. 

(6) Wrench.—Allen v. Missourl 
Pac. Ry, Co., Mo., 294 S.W. 80. 

Basis of duty 

The basis of the duty of employer 
to inspect appliances used by em- 
ployees is the tendency of appliances 
to deteriorate ■while in use.—MeCar- 
thy V. Eddings, 127 P.2d 883, 109 
Colo. 526. 

Cost of repair 

A master is bound to remedy dan- 
gerous conditions whenever it can 
be done at a comparatively small 
cost.—Tampa Shipbuilding & Bngi- 
neering Co. v. Thomas, 179 So. 706, 
131 Fla. 650. 

Banger of dlsease 

The master Is required to exer- 
cise due care to discover the danger 
of disease incident to, or caused by, 
the employment and to inform his 
employee of the danger.—Steiner v. 
Spencer, 145 S.W’.2d 547, 24 Tenn. 
App. 389. 

Duty to expect deterloratlou 

Master is chargeable with knowl- 
edge that appliances deteriorate, and 
are likely to cause Injury to serv- 
ants if not repaired.—Colonna Shiip- 
yard v. Dunn, 145 S.E. 342, 151 Va. 
740, certiorari denied 49 S.Ct. 253, 
2‘79 U.S. 840, 73 L.Ed. 986. 

Electrlcal equlpmeut 

(1) Operator of strefetear line with 
electricity is bound to inspect fre- 


quently and constantly test appara¬ 
tus to see that there is nothing to 
cause charge injuring employee.— 
Foster v. Kansas City, 'C. C. & S. J* 
Ry. Co., 26 S.W.2d 770, 325 Mo. 18. 

(2) Other electrical equipment see 
39 C.J. p 416 note 15 [j]. 

Bmployees along railroad right of 
way 

It is railway company's duty to 
anticipate presence of employees 
along its right of way, and to exer- 
cise ordinary cai:e to avoid injuries 
to such persona by Inspeoting its 
trains to discover and eliminate ob- 
jects which project or may be thrown 
therefrom.—^Whittle v. Thompson, 
179 S.W.2d 22, 362 Mo. 637—Noce v. 
St, Louis-San Francisco Ry. Co., 86 
S.W.2d 637, 337 Mo. 689. 

Failure to repair after uotlce 

(1) Where employee operating tool 
informs employer of its defective 
condition, but employer does not re¬ 
pair it, the employer is negligent and 
the employee is entitled to recover 
for damages for personal injuries 
suffered.—Rivers v. Krasowski, 22 
N.E.2d 114, 303 Mass. 409. 

(2) Employee who notifled em¬ 
ployer of defective condition of tool 
is not obliged to show a promiae 
by employer to repair defective con¬ 
dition or to .prove a reliance on such 
a promise in order to recover for 
personal injuries sufCered.—Rivers v. 
Krasowski, supra. 

Waut of SULOWledge 

Employer’s want of knowledge of 
defect in appliance does not relieve 
him from liability for injury from 
breach of duty to inspect.—Burgess 
V. North Carolina Electrical Power 
Co., 135 S.E. 711, 198 N.C. 223. 

59, U.S.—Corpus Juris quoted in 

McNeal v. Otto, C.C.A.N.M., 91 F. 

2d 289, 291. 

Mo.—^McLaughlin v. Butler Mfg. Co., 

App., 276 S.W. 772. 

Pa.'^Corpus Juris cited in Freedom 
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Oil Works Oo. v. Beaver County, 
148 A. 67, 70, 298 Pa. 174, 68 A. 
L.R. COO —'Corpus Juris quoted ia 
Lentz v. Allentown Bobhin Works, 
140 A. 541, '542, 291 Pa. 526. 

Va.—Farmer'a Adm'x v. Chesapeake 
& O. Ry. Co., 131 S.E. 334, 144 Va. 
66 . 

39 C.J. p 419 note 16. 

80. Mo.—Small v. Ralaton-Purlna 
Co., App., 202 S.W.2d 533. 
Employcc's aasumptlon of rlak of 
deCocts or dangers of which hc has 
equal or greater knowlt^dgc than 
employer see infra § 391. 

61. Mass.—Williams v. United 
Men's Shop, 58 N.E.2d 2, 317 Mass. 
319. 

62. N.J.—Bauman v. Cowdin, 66 A. 
914, 75 N.J.Law 193, afflrmed 74 A. 
1135, 76 N.J.Law 575. 

63. N.H.—Irelfind v. E. J. Pinncy, 
Inc., 18 A.2d 750, 01 N.H. 523. 

64. U.S,— Corpus Juris quoted in 
McNoal V. Otto, C.C.A.N.M., 01 F.2<J 
289, 291. 

Mich.— Corpus Juris quoted Iu Ruis 
V. Gluglio, 7 N.W.2d 227, 229, 304 
Mich, 73, 145 A.L.R. 537— Corpus 
Juris quoted ia Sheltrown v. Mioh- 
Igan Cent. R. Co., 222 N.W. 163, 
165, 245 Mich. 58. 

30 C.J. p 420 note 20. 

65. U.S.— ^Corpus Juris quoted in, 
McNeal v. Otto, C.C.A.N.M., 91 F. 
2d 289, 291. 

39 C.J. P 419 note 17. 

60. U.S.— Corpus Juris quoted Iu. 
McNeal v. Otto, C.C.A.N.M., 91 F. 
2d 289, 291. 

39 C.J. p 419 note 18. 

67. U.S.— ^Corpus Juris quoted ia. 
McNeal v. Otto, C.C.A.N.M., 91 P. 
2d 289, 291, 

39 C.J. p 420 note 21. 

68. Va.—Farmers' Adm^x v. Chesa- 
peake & O. Ry. Co., 131 S.E, 834, 
144 Va. 65. 
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Inspection after hlasting. An employer using ex- 
plosives in the prosecution of his work is botind to 
make a careful inspection to*see that unexploded 
diarges are not left after a blast.69 This duty on 
the part of the employer continues, *even though a 
contract for the driving of a tunnel in a mine has 
been let to a third person,'^^ although it has been 
held that, since the danger from missed shots is in¬ 
cident to the Work of drilling a mine, it is not the 
duty of a master to make inspection for them after 
each explosion.'^! The nature of the inspection 
which the employer should make to ascertain 
whether they are unexploded charges depends on 
the circumstaiices of the case.'^^ The failure of a 
mine operator to inspect the rooms, used by a miner 
in the course of his work, after shots have been 
fired to discover defects in the roof and misplaced 
props in such room, does not constitute negli- 
genceJ^ 

Poles and wircs carried thereon. A telephone, 


telegraph, or electric light company owes a duty 
to its employees to inspect its poles and lines to 
keep them in a safe condition for its employees, 74 
unless such duty had been devolved on the em- 
ployee either by his contract of employment with 
the master, or by the master^s method of conducting 
its business to the servanfs knowledge,75 and this 
duty extends to such parts of the poles as are be- 
low the surface of the groundJ® A contractor has 
been held not to have a duty to inspect poles used 
in the construction of a temporary lighting System 
where no system of inspection is in use and the 
poles are so small and of such character that any 
ordinary laborer is able to ascertain whether they 
are safe to use.77 

Simple or common tools and appliances. An em¬ 
ployer is under no obligation to his servants to in¬ 
spect during their use those common tools and ap- 
pliances with which every one is familiar,78 to dis¬ 
cover defects which resuit from ordinary use and 


©9. Mo.—Cunningham v. Doe Run 
Lead Co.. 4 S.W.2d 802. 

39 C.J. p 420 note 24. 

70. Wash.—McMillan v. North Star 
Min. Co., 73 P. 685, 82 Wash. 679, 
98 Am.S.R. 908. 

39 C.J. p 421 note 26. 

71. U.S.—Browne v. Klng, Colo., 100 
F. 661, 40 C.C.A. 545. 

72. Ky.—Chesapeake Stone Co. v. 
Holbrook, 181 S.W. 953, 168 Ky. 
128, L.R.A.1916D 311. 

39 C.J. p 421 note 27. 

73. Kan.—Brooks v. Central Coal & 
Coke Co., 162 P. 616, 96 Kan. 530. 

39 C.J. p 421 note 28. 

74. Fla.—Peninsular Telephone Co. 
V. Dority, 174 So. 446, 128 Pia. 106. 

Mo.—Rose V. Missouri Dist. Tele¬ 
graph Co., 43 S.W.2d 662, 328 Mo. 
1009, 81 A.L.R. 400. 

N.C.—Burgoss V. North Carolina 
Electrical Power Co., 136 S.l3. 711, 
193 N.C. 223. 

39 C.J. p 421 note 29. 

75. N.T.—^Grilhii v. New York Tei. 
Co., 125 N.Y.S. 642, 141 App.Div. 1. 

39 C.J. p 421 note 30. 

76. U.S.—Jupollo Public Service Co. 

V. Grant, C.C.A.4, 42 P.2d 18. 

Fla.—Peninsular Telephone Co. v. 

Dority, 174 So. 446, 128 Pia. 106. 
39 C.J. p 421 note 31. 

77. Ark.—Stevenson v. Phillips, 86 
S.W.2d 422, 191 Ark. ‘418. 

76. U.S.—Jacob v. City of New York, 
C.C.A.N.Y., 119 P.2d 800, reverscd 
on other grounds 62 S.Ct. 864, 315 
U.S. 762, 86 L.Ed. 1166—Corpus 
Juris q.uoted iu McNeal v. Otto, C. 
C.A.N.M., 91 F.2d 289, 291. 

Ark.—Stevenson v. Phillips, 86 S. 

W. 2d 422, 191 Ark. 418. 

Kan.—^Fishburn v. International 


Harvester Co., 138 P.2d 471, 157 
Kan. 43. 

Mich.—Corpus Juris Q.uotea in Rulo 
V. Giuglio, 7 N.W.2d 227, 229, 304 
Mich. 73, 145 A.L.R. 537—Corpus 
Juris quoied in Sheltrown v. Mich- 
igan Cent. R. Co., 222 N.W. 163, 
165, 245 Mich. 68.‘ 

Minn.—^Natalino v. St. Paul Bridge 
& Terminal Ry. Co., 261 N.W. 9, 
190 Minn. 118. 

Miss.—Middleton v. Faulkner, 178 
So. 683, 180 Miss. 737. 

N.C.—McCord v. Harrison-Wright 
Co., 153 S.E. 406, 198 N.C. 742. 
Va,—Thacker v. Klotz, 7 S.E.2d 883, 
175 Va. 267. 

39 C.J. p 419 note 19. 

Latent or concealed defects see in¬ 
fra § 238. 

Blscoverable defect 
Under "simple tools" rule railroad 
is not liable for injury to car repair- 
er on breaking of Jack, where defect 
was discoverable by slight inspec¬ 
tion.—Sheltrown v. Michigan Cent. 
R. Co., 222 N.W. 163, 245 Mich. 58. 
Hammers 

(1) A hammer has been held a 
simple tool.—^Dally v. Ward, 26 N.W. 
2d 217, 223 Minn. 266. 

(2) Spike maul specially designcd 
for use in driving and removing iron 
spikes used to fasten Steel rails of 
railway, and which requires in its 
construction or reconditioning ex- 
perience and great skill in temper- 
ing, is not a "simple tool."—Nata- 
lino V. St. Paul Bridge & Terminal 
Ry. Co., 251 N.W. 9, 190 Minn. 118. 

(3) Set hammers and sledge ham- 
mers have been held not to be simple 
tools. 

111.—Herricks v. Chicago & B. I. R. 
Co., 180 Ill.App. 665. 

990 


Tex.—Santa Pe Tie & Lumber Pre- 
serving Co. v. Collins, Civ.App., 198 
S.W. 164. 

39 C.J. p 419 note 19 [b], [h]. 

Jack 

(1) A jack used to raise and low- 
er railroad cars has been held a 
simple tool.—Sheltrown v. Michigan 
Cent. R. Co., 222 N.W. 163, 246 Mich. 
58. 

(2) Other authority has held a 
jack used to raise and lower railroad 
cars not a simple or common tool.— 
Missouri, K. & T. R. Co. v. Odom, 
Tex.CiV.App., 152 S.W. 730. 

Ziadders 

(1) An ordinary homemade ladder 
is a simple tool.—Nelson v. Wolver- 
ine Petroleum Corporation, 117 P.2d 
787, 189 Okl. 361. 

(2) A separate section of an ex- 
tension ladder of the usual type of 
wooden construction, when used with- 
out the other section, was held a 
"simple tool."—Rule v. Giuglio, 7 
N.W.2d 227, 304 Mich. 73, 145 A.L.R. 
637. 

(3) Generally a stepladder is held 
a simple tool. 

Mich.—Nichols v. Bush, 289. N.W. 
219, 291 Mich. 473—Kelley v. 

Brown, 247 N.W. 900, 262 Mich. 
356. 

Minn.—Mozey v. Brickson, 234 N.W. 

687, 182 Minn. 419. 

Utah.—Procter v. Town Club, 141 P. 
2d 156, 105 Utah 72. 

(4) However, in particular in- 
Btanoes stepladders have been held 
bot simple tools,—C. P. Hamblen, 
Inc. V. Owens, 172 So. 694, 127 Fla. 91 
—39 C.J. p 419 note 19 [c] (1). 

r (5) Other ladders see 39 C.J. p 
419 note 19 [c] (2)-(4). 
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are, or sh’ould be, as well-known to the servant as 
to the master,'^^ provided, it has been held, the em- 
ployer has exercised ordinary care to furnish tools 
which are reasonably safe.^o A simple tool within 
the rule is one which has no complications in struc¬ 
ture and is o£ such ordinary use that any normally 
intelligent person of mature age or of experience 
will have substantially as much knowledge as an- 
other and can use it in the ordinary and normal 
manner without incurring more than a bare possi- 
bility of injury.Si 

Mere simplicity of the tool or appliance, however, 
will not relieve the master of ali duty to inspect in 
every situation.^^ The question whether he is re- 
lieved of that duty is dependent on the facts and 
circumstances of the particular case,S3 and not on 


the tool or appliance alone.S4 Nonliability in such 
cases rests on the assumption that the employcc is 
in as good, if not better, position to observo the dc- 
fect as the employer.®^ The comparative knowl¬ 
edge of the master and servant is the tcst of the 
master’s liability for injury occasioned by the use 
of simple tools and, where the conditions are 
such that the employee does not have such an op- 
portunity for inspection of the tool, the simple tool 
rule is not applicablc.S'^ The application of the 
rule depends, among other things, on the nature of 
the employment ;S 8 the locality where the work is 
to be performcd;S9 the use to which the tool is to be 
put by the employee ;30 whether the tool is subject- 
ed to any other stress than the muscular ehort of 
the person using it;^^ and on the employcc’s age 
and experience ,^{3 intelligence and skill,®3 ca- 


Appliances held <*slmple tools” 

(1) Chisel.—Middleton v. National 
Box Co., D.C.Miss., 38 F.2d 89, 

(2) Pick.—Pennsylvania R. Co. v. 
Martin, 170 N.E. 664, 93 Ind.App. 258. 

(3) Tie tongs.—Blackaby v. Louis- 
ville & N. R. Co.. 280 S.W. 1093, 213 
Ky. 368. 

(4) Wooden crates.—Hedicke v. 
Highland Springs Co., 239 N.W. 896, 
186 Minn. 79. 

(6) ‘Wrench.—Taylor v. Atlantic 
Coast Line R. Co., 165 S.E. 357, 203 
N.C. 218. 

AppUaaces held not “simple tools” 

(1) Compressed air drill.—Tampa 
Shipbuilding & Engineering Co. v. 
Thomas, 179 So. 705, 131 Fla. 650. 

(2) Electric drop cord used to pro¬ 
vide light in repairing ship.—Colon- 
na 'Shipyard v. Dunn, 145 S.E. 342, 
151 Va. 740, certiorari denied 49 S. 
Ct. 263, 279 tJ.S.^840, 73 L.Ed. 986. 

(3) Stairway.—L. C. Burr & Co. v. 
Greenlee, 102 S.W.2d 77, 193 Ark. 
705. 

(4) Wheelbarrow.—McEachin & 
McEachin Const. Co. v. Burks, 76 S. 
W.2d '794, 189 Ark. 947. 

(6) Other tools and appliances see 
39 C.J. p 419 note 19 [d], [f]. 

79. Fla.—C. F. Hamblen, Inc., v. 
Owens, 172 So. 694, 127 Fla. 91. 

Minn.—Natalino v. St. Paul Bridge & 
Terminal Ry. Co., 251 N.W. 9. 190 
Minn. 118. 

80. Ark.—^Arkansas Quicksilver Co. 
V. McGhee, 63 S.W.2d 280, 187 Ark. 
883. 

Kan.—Fishburn v. International 

Harvester Co., 138 P.2d 471, 167 
Kan. 43. 

Duty of employer to furnish em- 
ployees with safe tools and appli¬ 
ances as not applicable to simple 
tools and appliances see supra § 
216. 


81. Miss.—Middleton v. Faulkner, 
178 So. 683, 180 Miss. 737. 

82. Tex.—Drake v. San Antonio & 
P. Ry. Co., 89 S.W. 407, 99 Tox. 
240—City of Panhandle v. Byrd, 
Civ.App., 77 S.W.2d 904, reversed 
on other grounds 106 S.W.2d 660, 
130 Tex. 96. 

83. U.S.—Quanah, A. & P. Ry. Co. v. 
Gray, C.C.A.5, 63 P.2d 410. 

Ark.—McEachin & McEachin Const. 
Co. V. Burks, 76 S.W'.2d 794, 189 
Ark. 947. 

Fla.—C. F. Hamblen, Inc. v. Owens, 
172 So. 694, 127 Fla. 91. 

Tex.—Drake v. San Antonio & P. Ry. 
Co., 89 S.W. 407, 99 Tex. 240— 
Buchanan v. Blanchard, Civ.App., 
127 S.W. 1153. 

39 C.J. p 419 note 19 [a]. 

84. Va.—Thacker v. Klotz, 7 S.E.2d 
883, 175 Va. 267. 

85. Fla.—Tampa Shipbuilding & 
Engineering Co. v. Thomas, 179 So. 
706, 131 Fla. 650. 

Mich,-Rule v. Giuglio, 7 N.W.2d 227, 
304 Mich. 73, 145 A.L.R. 537— 
Nichols V. Bush, 289 N.W. 219, 291^ 
Mich. 473—Kelley v. Brown, 247* 
N.W. 900, 262 Mich. 356. 

86. Fla.—C. P. Hamblen, Inc. v. 
Owens, 172 So. 694, 127 Fla. 91. 

87. Minn.—Thompson v. Chicago 
Great Western R. Co., 206 N.W. 
439, 164 Minn. 494. 

N.C.—Cole V. Seaboard Air Line Ry. 
Co., 154 S.E. 682, 199 N.C. 389, cer¬ 
tiorari denied Seaboard Air Lrine 
Ry. Co. V. Cole, 51 S.Ct. 182, 282 
U. 898, 76 L.Ed. 791. 

88. Fla.—Tampa Shipbuilding & En¬ 
gineering Co. V. Thomas, 179 So. 
705, 131 Fla. 650. 

Mich.—Rule v. Giuglio, 7 N.W.2d 
227, 304 Mich. 73, 146 A.L.R. 537— 
Nichols V.' Bush, 289 N.W. 219, 291 
Mich. 473—Kelley v. Brown, 247 
N.W. 900, 262 Mich. 356—Shel- 
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trown V. Michigan C<‘nt. R. Co., 222 
N.W. 163, 245 Mich. 58. 

89. Ark.—McEachin <& Moi'3achIri 
Const. Co. V. Burks, 75 S.W.2d 794, 
ISO Ark. 947. 

90. Ai*k.—McEachin & McslCachin 
Const. Co. V. Burks, supra. 

Fla.—Tampa Shipbuilding & JQngi- 
nrering Co. v. Thomas, 179 So. 
705, 131 Fla. 650. 

Mich.—Rule v. Giuglio, 7 N.W,2d 227, 
304 Mich. 73, 145 A.L.R. 537— 

Nichols V. Bush, 289 N.W. 210, 201 
Mich. 473—Kelley v. Brown, 247 
N.W. 900, 262 Mich. 35<;--Sh«*l- 

trown V. Michigjin Cont. It. Co., 222 
N.W. 163, 245 Mich. 58. 

Va.—Thackcr v. Klotz, 7 S.E.2d 883, 
175 Va. 267. 

Hazardous nse 

Even though the appliance is a 
simple one, if it is put to a hazard¬ 
ous uso tho employer owos tho orn- 
ployee tho duty of inspection.—Slo- 
bert V. I-iiggett & Myors Tobacco Co., 
273 S.W. 153, 217 Mo.App. 1G5. 

91. Fla.—Tampa Shipbuilding Sc En- 
ginoering Co. v. Thomas, 179 So. 
705, 131 Fla. 650. 

Mich.—'Nichols v. Bush, 289 N.W. 
210, 291 Mich. 473—Kelley W 

Brown, 247 N.W. 900, 262 Mlchv 
356—Shel trown v. Ml(jliigan Cent. 
R. Co., 222 N.W. 1C3, 245 Mich. 68. 

92 . Fla.—Tampa Shipbuilding & 
Engineering Co. v, Thomas, 179 
So. 705, 131 Fla. 660. 

Mich.—Rule V. Giuglio, 7 N.W.2d 227, 
304 Mich. 73, 145 A.L.R. 537— 
Nichols V. Bush, 289 N.W. 219, 291 
Mich. 473—Kelley v. Brown, 247 
N.W. 900, 262 Mich. 366—Shel- 
trown V. Michigan Cent. R. Co., 222 
N.W. 163, 246 Mich. 68. 

Miss.—Middleton v. Faulkner, 178 So. 
583, 180 Miss. 737. 

93. Va.—Thacker v. Klotz, 7 S.E.2d 
883, 176 Va. 267. 
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pacity to appreciate danger,®^ and familiarity with 
the Work to be done.^s 

Employees as to whom dmty exists, The duty 
of the employer to inspect exists as to those em¬ 
ployees who are strangers to the premises, or whose 
information is not such as to give them an apprecia- 
tion of risks equal to that of the master.^® It does 
not exist as to employees whose knowledge equals 
or surpasses that of the employer,^7 particularly 
where they have been hired becatise of a superior 
knowledge in the line of work;98 to employees 
whose job is to inspect and repair the machinery 
and appliances involved,^^ even though at the time 
of injury they are not engaged in inspecting or re¬ 
pair ing the partrcular place or appliance which 
caused the injury to employees whose work is of 
such a nature that its progress constantly produces 
changes in the conditions and surroundings or 
where there is a constant shifting of position and 
the task is such that the employee has the same op- 
portunity of examination, inspection, and the ca- 
pacity to appraise the risk as the employer.^ 

b. Effect of Statutory Regulations 

(1) In general 

(2) Statutes applying to mines 
(1) In General 

Under statutes so providing employers are requfred 


to Inspect, test, and maintain In a reasonably safe con- 
dition the employee's place of work and the machinery 
and appliances used, and they are liable for injuries to 
employees resulting from a violation of such duties. 

Under various employer’s liability acts the abso¬ 
lute and continuing duty is imposed on employers to 
inspect and test the employee’s place of work and 
the machinery and appliances used so as to detect 
any defects therein and maintain a reasonably safe 
place of work.4 A statute which predicates negli- 
gence on the failure to discover defects in the con- 
dition of the ways, machinery, etc., contemplates in¬ 
spection, and the duty to inspect exists just as the 
duty to remedy defects exists.® A statute invalidat- 
ing any contract or rule enabling the carrier to ex- 
empt itself from liability to employees forbids the 
shifting to employees of the duty of inspecting ap¬ 
pliances.® Under some statutes which impose abso¬ 
lute duties on the employer, he is made liable for in¬ 
juries resulting from his failure to comply with the 
statutory requirements irrespective of inspection.*^ 

Since, as discussed supra §§ 226-228, the Federal 
Safety Appliance Acts, 45 U.S.C.A. § 1 et seq., in- 
cluding the Boiler Inspection Act, 45 U.S.C.A. § 23, 
are absolute in their requirements, they are applica- 
ble where there is some mechanical defect in the en- 
gine, tender, car, or some appliance or tool appur- 
tenant thereto, causing injury to the employee,^ 
and without regard to whether the employer had 


94. Fla.—Tampa Shipbullding & 
Engineering Co. v. Thomas, 179 
So. 705, 131 Fla. 650. 

Mich.—Bule v. Giuglio, 7 N,'W.2d 
227, 304 Mich. 73, 145 A.L.B. 537 
—Nichols V. Bush, 289 N.W. 219, 
291 Mich. 473—Kelley v. Brown, 
247 N.W. 900, 262 Mich. 35 6— 

Sheltrown v. Michigan Cent. B. 
Co., 222 N.W. 163, 245 Mich. 58. 

96. Fla.—Tampa Shiphuilding & 
Engineering Co. v. Thomas, 179 So. 
705, 131 Fla. 650. 

Mich.—Bule v. Giuglio, 7 N.W.2d 227, 
304 Mich. 73, 145 A.L.B. 537— 

Nichols V. Bush, 289 N.W. 219, 291 
Mich. 473—Kelley v. Brown, 247 
N.W. 900, 262 Mich. 356—Shel¬ 
trown V. Michigan Cent. R. Co., 
222 N.W. 163, 245 Mich. 58. 

90. Ark.—^White v. St. Louis South- 
western Ry. Co., 183 S.W.2d 781, 
207 Ark. 1006. 

97. Ark.—Stevenson v. Phillips, 86 
S.W.2d 422, 191 Ark. 418—McEach- 
in V. Yarborough, 74 S.W.2d 228, 
189 Ark. 434. 

Okl.—^Nelson v, Wolverine Petroleum 
Corporation, 117 P.2d 787, 189 Okl. 
351. 

98. Ark.—McBachin v. Yarborough, 
74 S.W.2d 228, 189 Ark. 434. 

99. Ky.—^Brewer’s Adm’r v. Louis- 


ville & N. R. Co., 34 S.W.2d 949, 
237 Ky. 71. 

1. Tex.—Texas & P. R. Co. v. Meek, 
Civ.App., 72 S.W.2d 616, error re- 
fused. 

2. Vt.—Landing v. Town of Fairlee, 
22 A.2d 179, 112 Vt. 127. 

3. Ark.—White v. St. Louis South- 
western Ry. Co., 183 S.W.2d 781, 
207 Ark. 1005. 

4. Or,-Moen v. Aitken, 271 P. 730, 
' 127 Or. 246. 

39 C.J. p 421 note 32. 

Time of Inspection. 

Railroad, when placing carload 
of wheat for unloading at its ele¬ 
vator, is not required to make in¬ 
spection of floor or car.—Chojinski 
V. New York Cent. R. Co., 161 A. 
122, 8 N.J.Misc. 576. 

Simplo tools 

(1) Under Federal Employers’ Lia¬ 
bility Act, employer is not ordinar- 
ily required to inspect simple tools 
furnished to employees. 

Ga.—Southern Ry. Co. v. Bradshaw, 
37 S.B.2d 150, 73 Ga.App. 438. 

Ind.—Pennsylvania R, Co. v. Martin, 
170 N.E. 664, 93 Ind.App. 258. 

N.C.—Cole V. Seaboard Air Line Ry, 
Co., 164 S.B, 682, 199 N.C, 389, cer¬ 
tiorari denied Seaboard Air Line 

992 


Ry. Co. V. Cole, 61 S.Ct 182, 282 

U. S. 898, 76 L.Ed. 791. 

(2) However, if the employee has 
no power of selection or opportunity 
for inspection, the rule regarding em- 
ployer’s duty to inspect tools is not 
relaxed in the case of simple tools. 
—Cole V. Seaboard Air Line Ry. Co., 
154 S.E. 682, 199 N.C. 389, certiorari 
denied Seaboard Air Line By. Co. v. 
Cole, 51 S.Ct. 182, 282 U.S. 898, 75 
L.Ed. 791. 

(3) The simple tool rule does not 
apply to a scafCold erected under or- 
der of the gang boss who selected 
the materials.—Smith v. Hines, 194 
P. 318, 108 Kan. 161. 

5. Ala.—Epsey v. Cahaba Coal Co., 
64 So. 753, 186 Ala. 160. 

61. Tex.—^Missouri, K. & T. B. Co. 

V. Odom, Civ.App., 162 S.W. 730. 

7. Wis.—Calhoun v. Great Northern 

B. Co., 166 N.W. 198, 162 Wis. 264. 
39 C.J. p 421 note 34. 

e. Mo.—Biley v. Wabash Ry. Co., 
44 S.W.2d 136, 328 Mo. 910. 
NegUgent use 

Boiler Inspection Act does not 
cover negligent use of a safe and 
proper appliance which is not me- 
chanioally defective.—Harlan v. Wa¬ 
bash Ry. Co., 73 S.W.2d 749, 335 Mo. 
414. 
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made a proper inspection-‘-theredf,9 provided, 4s 
considered in- Commerce § 40, they, sire m itse in- in¬ 
terstate commerce. : -..‘i;! ,'i 1 

(2) Statutes Applying to Mine? , . 

: Urider statutes so providi,ng mine cj^perators h^ve the 
duty of inspecting the mine and its machlnery and appli- 
ances, and they are llable for'Injuries to employees re- 
sultlng from a failure to comply with that duty. 

■ Under -statutes so providing operators of mines 
Kave the duty of inspecting the mine and the ma? 
chinery and mining appliances uscd therein,^o and 
an employer who fails to comply with the statutory 
duty to inspect is liable for injuries to an employee 
resultihg therefrom.^^ A statute, imposing on mine 
owners the duty to keep careful watch to see that 
.as the miners advance their excavations all loose 
coal, slate, and rock overhead are carefully secured 
against falling, requires more than ordinary dili- 
gence to furnish a safe place to work, and was not 
intended merely to declare the common-law duty 
already imposed.^^ ^ny failure 0:f the owner or 
operator of a mine to employ, pursuant to such a 
statute, a mine boss who shall make inspection will 
render him liable in damages.for injury to a miner 
which would have been obviated by compliance with 
such statilte.13 A statute requiring an examiner to 
inspect a mine and mark dangerous places is manda- 
tory,i4 and the operator caiinot excuse himself on 
the ground that the mine examiner thought in good 
faith that the place was safe.^s master is not 
relieyed froni the duty imposed by the statute, al- 
though the miner is required by another provision 
of the same act to sound and thoroughly examine 
the roof of his workiiig place.i® The duty imposed 
by the statute extends to workmen engaged in mak- 
ing a dangfefous place safe.i'^' Such a statute, how- 
ever, imposes liability only for a willful failure to 
comply with its terms,^^ and, where a proper ex- 


amination-is'made, and jio dangerous condition has 
been discovered,. the employer is- not liaWe for a 
miner’s inj,uries,, -although the • premises wbrp not 
marked as djingerous.^^ A statute requiring e^tam- 
inatibn of a working place in a mine does not apply 
to a place, where an employee is-not :req(xircd 'to 
work or.where he is notsreasonably required to go.^^ 
Inspectioni against 'accuinukhtion of gas. ' A stat¬ 
ute requiring 'examination of coal mines gencrating 
fire damp applics to all mines gencrating such gas 
in appreciable quantities,^! and a statutory provi¬ 
sion as to the examination of 'mines known tb gen¬ 
erate' explosive gases is applicable whcthcr or not 
g-ases existed in sufficient quantity to makc mines 
unsafe or dangerous.22 However, various statutes 
requiring the inspection of gaseous mines or mines 
gencrating gas or fire damp have been construcd 
as not applicable to mines not gencrating gas or 
where a gaseous condition w^as not found or known 
to exist previous to the employee’s injury.23 The 
duty imposed by a statute requiring inspection for 
protection against the accumulatlon of gas is per- 
sonal and cannot be delcgated.24 

§' 236. Places of Work Belonging to, and In- 
strumentalities Belonging to or Pro- 
vided by, Third Person 

a. In general 

b. Railroad cars 

a. In G-eneral 

An employer has the duty to Inspect and keep In re- 
pair premises or Instrumentalltles of another which are 
used by* his employees where he has control thereof, or 
the right to inspect and repair, or if he directs his em¬ 
ployees to use them; but this duty does not extend to 
premises over which he has no control and to which the 
employee goes on a temporary service. 

The fact that the work of an employee is heing 
performed on the premises of-another^s or on public 


9. Wis.—Calhpun v. Great Northern 
Ry. Co., 166 N.W. 198, 162 Wis, 264. 

39 C.J. p 421 note 34. [a]. 

10. Ky.—Southern Mining Co. v. 
Saylor, 95 S.W.2d 236, 264 Ky. 665 
—West' Kentucky Coal Co. v. 

.'Shoulders' A<lm’r, 28 S.W.2d 479, 
234 Ky. ,427. 

11. Ky.—Southern ' Mining C,o. v. 
Saylor, 95 S.W.2d 236, 264 Ky. 655 

'—West Kentucky Coal Cb. v. 
Shoulders’ Adm’r, 28 S.W.2d 479, 
234 Ky. 427. 

39 C.J. p 422 note 37. 

12. Kan.—Little y.. Norton Coal,,Co., 
109 P. 76‘8, 83 Kan. 232. 

13. Kap.—Baisdrenghien v. Missouri 
K. & T. R. Co., 189 P. 428, 91 Kan, 

' ^30. ^ , 

Liability for acts of statutory em¬ 
ployee see supr^ I 19Q: 

66 O.J.S.-63 


14. 'lll,—Aetitus V. Spring Valley 
Coal Co., 92 N.B. 579, 246 111. 32, 
138 Am.S.R. 221. 

39 C.J. p 422 note 40. • ' 

15. 111.—Aetitus -v. Spring Valley 
Coal Co., supra—Monasterolo v. 
Superior Coal Co., 206 Ill.App, 513. 

10. 111.—Alsdurf ’Big Pour Wll- 

mington Coal Co.;' 198 Ill.App. 15 
—Davis V. Missouri & Illinois Coal 
Co., 186 IllApp. 47,8. 

17. 111,—Wilson V. Danville Col- 
lieries Coal Co., 106 N.B. 194, 2S4. 

.111.143.. j ; 

18. 111.—Bichhorn 'v.' Si. Louls <Sb 0’- 
Pallon Coal Co., 123 N.B. 603, 288 
111. 36!-^(5^anez v.‘ Kelly Coal Co.’, ’ 

161’ iiLApp, 178. '; ' V’l' 

19., , Ill.-^Eichl3topn y. St. Louls 0’-| 
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Pallop. CoaJ. Co., 123 N.B. 603, 288 
111. ?61. ; 

20. Va.—Raven Red Ash Coal Co. 
V. Grifflth, 27 S.E.2d 360, 181 Va. 
911. 

21. Kan.—Cheek v. .Missouri, K. & 

T. R. Co., 131 P. 617, 89 Kan. 247. 

22. XTtah.—Eleganti v. Standard 
. Coal Co., 168 P. 265,, 60 Utah 6,86, 

23. Va.—Raven Red Ash Coal Co. 
V. Grifflth, 27 S.E.2d 360, 181 Va. 

911 * ' ' 

39 C.J. p 422 note 48. , 

24. TT.S.—Brown' V., Pacific Coast 
Coal Cp., Wash., 36 S.Ct. 701, 24,1 

U. S. 671, 60 L.Ed. 1177. 

25. Ark. —Carson V. Dierks Lunlber 
- r& .;O0al Co.; 117i S.W.2d 39, 196 

Ark. 1 j63.: . : 

Mo.—Rose v. Missouri Dlst. .Teie- 
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property^® does not relieve the madter irom the duty 
of using reasonable care to inspect such pretnises 
when, during' the progfess of the work, they are un¬ 
der hisxontrol or he has authority to inspect them. 
If an employer adopts and uses the instrumentalities 
of a third person in the performance of his work, 
he is under the duty to use reasonable care to' in¬ 
spect them and the fact that he neither owns 
nor, Controls theni dpes not relieve him, as to his 
employees, of that duty.28 -.He is guilty of negli- 
gence if he permits the u^se of obviously defective 
gear furnished by a third person,^9 although he may 
to sonae extent rely on the' duty'Of such-third per¬ 
son to fUrnish, appliances which are initially safe,?® 
This duty to inspect includes equipment furriished 
by another with whom the employer is carrying on 
a joint operation,?! and,-appliances or tools,which 
are rented^^ or borrowed^S irom another. 

The employer also has the duty to inspect and 
keep in repair premises and appliances he directs his 
employees to useM If he has no right or is not in 
a position to make inspection and repair instru- 
mentalities^S or a place of work^s furnished by a 
third person, he must refrain from directing their 
use, whereby the safety of , employees is imperiled. 

On the other hand, an employer has been held 
to have no duty to inspect and repair premises not 
under his control, which are used by his em- 


ployees.®'^ , He is under no obligation to inspect 
premises to which a servant has beeri sent on a 
temporary Service and which are fully under the 
control of another,38 or premises over which the. 
servant may or must travel before or after engag- 
ing in the employment for which he was hired.39 

Stevedores, • A contracting stevedore 'has the du¬ 
ty to inspect for obvious and patent defects the ship 
on .which his employees work and the gear fur¬ 
nished by the shipowner, and he is guilty of negli- 
gence if he permits the use by his employees of ob¬ 
viously defective gear furnished by the shipown- 
er.^9 However, he may to some' extent rely on the 
duty of the shipowner to furnish initially safe 
appliances and, in the absence of any condition 
to excite suspicion or to' suggest defects or dangers, 
the contracting stevedore may accept as- safe the 
place furnished by the ship and assume the safety 
of ‘ appliances and that due care has been used by 
the shipowner to keep and maintain them in a rea- 
sonably safe condition.'^^ 

b. Railroad Oars 

A railroad company has the same duty to Inspect 
torelgn roljlng stock hauled over Its roads as it has to In¬ 
spect Its own rolling stock, except that It need not make 
tests to discover hidden defects in construction or ma- 
terlal. 

The railroad owes the duty to its employees to 


graph Co., 43 S.W.2d 562, 328 Mo. 
1009, 81,A.L.R. 400. 

39 C.J. p 423 note 60. 

26. Ark,—Carson v. Dierks Lumber 
. & Coal Co., 117 S.W.2d 39, 196 

Ark. 163. 

Bridge 

Where employer had control over 
a bridge over which ,its truck drivers 
pas^ed, employer was required to 
inspect the bridge.—Carson v. Dierks 
Lumber & Coal Co., supra. 

27. Mo,—Rose v. MissoUri Dist. 
Telegraph Co., 43 S.W.2d 662, 828 
Mo. 1009, 81 A.L.R. 400. 

39 C.J. p 423 note 52. 

23. Mo.—Rose v. Missouri Dist. 

Telegraph Co., supra. 

23. U.S.—Gucciardi v. Chisholm, C. 
aA.N.Y., 145 F.2d 614, 

30. tJ.S.—Gucciardi v. Chisholm, su- 

• pra. 

31. Fla.—^Putnam Lumber Co. v. 
Berry, 2 So.2d 133, 146 Fla. 696. 

32. Tex.—Texas 'Tract. Co. V. Mor- 
row, Civ.App., 145 S.W. 1069. 

33. U.S.—Earles v. Howard, D;C.Me., 
270 F. 226; 

39,C.J. P 423 note 64. . - , 

34. Ark.—Carson* v. Dierks Lumber 
& Coal Co., 117 S.W.2d 39, 196 Ark. 

* 163. ’ 


35. Minn.—De Maries v. Jameson, 
108 N.W. 830, 98 Minn.‘ 453. 

36. Ark.—Carson v. Dierks Lumber 
& Coal Co., 117 S.W.2d 39, 196 
Ark. 163. 

NegUgence to require 
If telegraph company's arrange- 
ment in leasing portion of telephone 
company’s pole did not permit It to 
inspect pole and cross-arms, it was 
negligent in requiring employee to 
use such instrumentalities.—Rose v. 
Missouri Dist Telegraph Co., 43 S. 
W.2d 562, 328 Mo. 1009, 81 A.L.R. 
400. 

37. Ark.—Carsoii v. Dierks Lumber 
& Coal Co., 117 S.W.2d 39, 196 Ark. 
163—Neely- v. Goldberg, 114 S.W. 
2d 455, 195 Ark. 790. 

38. Ark.—^Ward' Furniture Co. v. 

; Ortner, 280 S.W. 371, 170 Ark. 681. 
39 C.J. p 423 note 61. 

39. Miss.—Dravo Corporation v. 

Copeland, 199 So. 769, 190 Miss. 
269. 

Ferryboat 

<1) Contractor engaged In con¬ 
struction of buildings on island was 
not responsible for inspection- of 
ferryboat uged in transportlng work- 
meh to and from island, where boat 
was under exclusi ve control of boats 
captAin.—^Kuhn v. P;' J. Carlin Const. 
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Co., 8 N,B.2d 300, 274 N-t. 118, re- 
argument denied 'and remittitur 
amended 14 N.E.2d 204, 277 N.Y. 651. 

(2) Contractor whose men are 
transported to and from- their pia^e 
of work by ferryboat is entitled to 
r-ely on the owner's guarantee of the 
boafs seaworthiness.—Kuhn v. P. J. 
Carlin Const. Co., supra. 

40. U.S.—Port of New York Steve- 
doring Corporation v. Castagna, C. 
C.A.2, 280 P. 618, certiorari denied 
42 S.Ct. 463, 258 U.S. 631, 66 L.Bd. 
8Q1. 

Pa.—Sharpley v. Wright, 54 A. 896, 
206 Pa. 253. 

41. U.S.—Luckenbach S- S. Co. v. 
Buzynski, C.C.A.5, 19 F-2d 871, re- 
versed on other grounds Busynski 
V. Luckenbach S. S. Co., '4'8 S.Ct. 
440, 277 U.S. 226, 72 L.Ed. 865. 

42. U.S.—The Pacific, D.C.Md., 23 
F.2d 218, modified on other grounds, 
C.C.A., Fauntleroy v. Argonaut S. 
S. Line, 27 F.2d 60.. 

N.Y.—Barbaro v. Auditore Contract¬ 
ing ' Co., 214 N.Y.S. 221, 215 App. 
Div. 596. 

Wash.—Miller v. Western Stevedore 
Co., 268 P. 177, 148 Wash. 155, 
rehearing denied 270 P* 310, 149 
Wash. 698. 

39 C.J. p 423 note 59. 
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use reasanable care in inspecting all rolling stock 
used, and this includes foreign cars bauled over its 
Toads.'*^ This duty is to make care fui inspection 
o£ their obvious or apparent condition.^^ However, 
it is not required to make tests to discover hidden 
defects in construction or material.^^ Also it is 
under no duty to inspect cars or parts thereof with 
respect to employees whose work is that of inspect¬ 
ing and repairing such cars or parts,^6 or with re¬ 
spect to car repairers whose duty it is to repair such 
cars.^^ A consignee is not required to inspect, be- 
fore they are loaded, cars supplied by a common 
carrier which his employees will unload, and, in the 
absence of obvious defects or knowledge thereof, he 
is, not liable for injuries to his employees while un- 
loading a defective car.^8 

§ 237. Purchases from Reputable Manufac- 
turer 

An employer has been held not to be required to In¬ 
spect simple tools and appliances furnished his employees 
where they are purchased from a reputable manufac- 
turer, although It has also been held that he Is not there- 
by relleved from ali duty to inspect. 


It has been held that an employer who purchases 
simple or common tools from a reputable manufac- 
turer need not make inspection thereof to ascertain 
their fitness for use.^^ This rule, however, has been 
held not to rclieve the employer of all duty to in- 
spect.so In such case it is the employcr's duty to 
examine and discover patent defects,51 but he is not 
guilty of negligcnce for a failure to test for and to 
discover latent dcfects.52 An employer is not enti- 
tled to assume that-a tooj bought from a reputable 
manufacturer will remain fit after being in use for 
a long time.53 

§ 238. Latent Defects 

An employer owes the duty to his employees to make 
a reasonable Inspection of his place of work, tools, and 
appliances to discover latent defects. 

It has been held that as, a part of his duty to fur- 
nish reasonably safe appliances and a reasonably 
safe place to work, an employer must make a rea¬ 
sonable inspection to discover latent or concealed 
defects or dangers,54 and to remedy them;55 and 
that whether or not a defect is open to observation^ 


43. Pa.—Dominices v. Monongahela 
Connectinff B. Co., 196 A. 747, 328 
Pa. 203. 

S.O.—Rhodes v. Southern Ry. Co., 
198 S.E. 382, 188 S.C. 228. 

89 C.J. p 428 note 66. 

Before acceptance 
The railroad has the duty of in¬ 
spection before acceptlng cars ten- 
dered by another, and it is negligent 
if it accepts a defective car.—Kurtz 
V. Detriot, T. & I. R. Co., 213 N.W. 
169, 238 Mich. 289, certiorari denied 
48 S.Ct. 31, 276 U.S. 535, 72 L.Ed. 412. 
Transfer to other road 
Railroad's transfer of defective 
foreign car to another road is neg- 
ligence.—Kurtz v. Detroit, T. & I. R. 
Co., supra. 

TTuder Pederal Safety AppUance Aot 

A railroad company, sued for in¬ 
juries, caused by the giving way of 
a defective handhold, cannot escape 
liabillty on the ground that the car 
belonged to a different company, 
which it was bound to Inspect only 
for apparent defects,—Missouri, O. 

G. R. Co. V. 'Plemmons, Tex,Civ. 
App., 171 S.W. 259. 

44. Ky.—Brewer’s Adm’r v. Louis- 
ville & N. R. Co., 34 S.W.2d 949, 
237 Ky. 71. 

45. Mo.—Near v. St. Louis & S. F. 
R. Co., 168 S.W. 1186, 261 Mo. 80. 

39 C.J. p 423 note 67. 

46. Ky.—Brewer’s Adm*r v. Louis- 
ville & N. R. Co., 34 S.W.2d 949, 
237 Ky. 71. 

47. Wis.—Berry v. Pireotor.,General 


of Railroads, 180 N.W. 824, 173 
Wis. 473. 

89 C.J. p 423 note 58. 

48. Mo.—Allen v. Larabee Flour 
Mills Corporation, 40 S.W.2d 697, 
328 Mo. 226. 

39 C.J. p 423 note 66 Ca]-Cc3. 

49. U.S.—Corpus Juris quoted ia 
Henson v. Fidelity & Columbia 
Trust Co., D.C.Ky., 3 F.Supp. 960, 
962. 

39 C.J. p 424 note 60. 

50. Tex.—St. Louis Southwestern 
Ry. Co. of Texas v. Ewing, Com. 
App., 222 S.W. 198—^Alamo Dressed 
Beef Co. v. Yeargan, 123 S.W. 721, 
68 Tex.Civ.App. 92. 

51. Mo.—Siebert v. Liggett & Myers 
Tobacco Co., 273 S.W. 163, 217 
Mo.App. 163. 

52. U.S.—Corpus Juris quoted ia 
Henson v. Fidelity & 'Columbia 
Trust do., D.C.Ky., 3 F.Supp. 950, 
962. 

Mo.—McLaughlin v. Butlerr Mfg. Co., 
App., 275 S.W. 772, certiorari 
quashed State ex rei. McLaughlin 

V. Trimble, Sup., 274 S.W. 891 — 
Siebert v. Lig^gett & Myers Tobac¬ 
co Co., 273 S.W. 163, 217 Mo.App. 
163. 

39 C.J. p 424 note 82. 

53. Mo.—Nolen v. Halpin-Dwyer 

Const. Co., 29 S.W.2d 216, 225 Mo. 
App. 224. 

54. Ark.—^Dixie Bauxite Co. v. Webb, 
63 S.W.2d. 634, 187 Ark. 1024~Bur- 
den v. Hughes, 66 S.W.2d 602, 186 
Ark. 707^International Harvester 
Co. of America v. Hawkins, '24 S. 

W. 2d 340, 180 Ark. 1066. ' - 
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Mo.—Gordon v. Muehling Packing 
Co., 40 S.W.2d 693, 328 Mo. 125— 
Dixon V. Frazier-Davis Const. Co., 
298 S.W. 827, 318 Mo. 60. 

N.C.—Batton v. Atlantic Coast Lino 
R.. Co., 193 S.E. $74, 212 N.C. 266, 
certiorari deniod Atlantic Coast 
Lino R. Co. V. Batton, 68 S.Ct. 750, 
303 U.S. ^661, 82 L.Ed. 1112. 

39 C.J. p 424 note 65. 

Duty of employee to inspect for lat¬ 
ent defects or dangers see infra 
S 381. 

What ooastitutes lateat defect 

(1) Latent defects are thoso which 
are discoverable only by propor in¬ 
spection.—Moody V. Hardeman, 162 
S.E. 663, 44 Ga.App. 676—Ilountree 
V. Seaboard Air Line Ry. Co., 120 S. 
E, 664, ,31 pa.App. 231—Cochroll v. 
Langley Mfg. Co., 63 S.E. 244, 6 Ga. 
App. 317. 

(2) No defect In instrumentality 
furnished by master ,for servant's 
use can be considered latent which 
is discoverable by exercise of duo 
care.—Stoutimorc v. Atehison, T. & 
S. F. Ry. Co., 92 S.W.2d 658, 338 MO. 
463—Forbis v. Hossing, 41 SW.2d 
378, 328 Mo. 699. 

55. Fla.—Tampa Shipbuildlng & 
Bngineering Co. v. Thomas, 179 
So. 706, 131 Fla. 650. 

Spxiag gfua 

Employee Injured by sprlng gun 
dellberately concedled on the prem- 
ises by the employer to ward ott 
burglars is entltled to recover there- 
for.—^Weis V. Allen, 36 P.2d 478, 147 
Or. 670. 
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if there is a discoverable defect, the master is', neg- 
ligent if he’does .not make a proper inspection.^® 
In so far as latent defects are concerned the em- 
ployer has been iheld to a higher Standard of care 
aiid to be bound to discover them sooner than his 

employees.57 

' Where there is nothing to indicate to an etnployer 
exercising ordinarj^ 'care that latent defects exist, 
he is under no duty to discover them.58 The fail- 
ure of ah employer to find and remove latent de- 
f6cts, which he' is unable to discover by reasonable 
and proper care, tests, or inspection, ordinarily con¬ 
stitutos no negligence on his part,59 at least where 
the appliance is not complicated or dangerous and is 
purchased from a reputable manufacturer.60. If a 
proper inspection would not have disclosed the de- 
fect which caused the' injury, the mere failure to 
inspect will not wai^rant holding the employer lia- 
ble'.®i This rule, however, has no application where 
the defects are created or augmented by the negli¬ 
gence of the employer.®2 An employer who makes 
the tool or erects the building, either in person or 
by the hand of another, has been held't6be respons- 
ible to his employees for injuries resulting from 
negligent fabrication.®^ The rule' which relieves 
the employer of the duty to inspect simple tools, as 


considered supra § 23S 'a, has been held not to ap- 
ply where the defect in the tool or appliance is 
caused by faulty construction or reconditioning, 
which is not apparent or discoverable by ordinary 
inspection, and which is not caused by ordinary 
use of the tool.®^ 

§ 239. Manner and Extent of Inspection or 
Test 

The Inspection of his machlnery, appliancesi and 
places of Work which an employer Is required to rnake 
must be adequate and proper, and the questlon what 
Is an adequate and proper Inspection depends on the 
circumstanoes of the particular case, 

The inspection of' his machinery, appliances, and 
place of Work which an employer is required'to 
make, as discussed supra § 235, must be adequate^s 
and proper.ss The question what is an adequate 
and proper inspection or test depends on the cir- 
cumstances of the particular case,67 and must be 
such as a reasonably prudent man, in the exercise 
of reasonable care, would deem necessary under 
the same or similar circumstances.®^ The manner 
and extent of the inspection depend, among other 
things, on the character or nature of the place, ap- 
pli^nce, or machine to be inspected,69 the materials 


BO. Ark.—^Inter'national Harvester 
■' Co. of Americal.v. Hawkins, 24 S. 

W.2a 340, 180 Ark. 1066. 

5V. Ga.—Moody v. Hardeman, 162 S. 
S. 663. 44 Ga.App. 676. * 

58. Tex.—Texj^s & N. 0. K. Oo. v. 
Sarver, Civ.App., ,113 S.W.2d 3i7, 
error refused. 

59. U.S.—McNeal v. Otto, C.C.A.10, 
91 F.2d 289—Noftz v. Baltimdre & 
O. Ry. Co., C.C.A.6hio, 13 P,2d 389. 

Ala.—Louisville & N. ]R. R, Co. v. 

Allen’s Adm'r, 78 Ala. 494. 

N.H.—Burke v. Boston & M. R. R., 
134 A. 674, 82 N.H. 350. 

Tex.—Texas & P. R. Oo. v. Meek, 
Civ.App., 72 S.W.2d 616, error re¬ 
fused. 

60. Mo.—Siebert v. Llg-gett'& Myers 
Tobacco Co., 273 S.W. 163, 217 Mo. 
App. 163. 

61. Ark.—International Harvester 

Co. of America v. Hawkins, 24 S. 
W.2d 340, 180 Ark; 1056; 

Md.—McVeyV. Gerrald, 192 A- 789, 
172 Md. 696. 

Mass.—Sheridan v. Boston & A* R- 
R., 149 160, 263 Mass. 446. 

Mo. —CorptLs Jnr^s qited, in, Stoutl- 
more v. AtchiSon, T. & S. ’ F. Ry. 
Co., 92 S.W.2d 658, 665,:. 338 Mo. 
j,'463—^HofEman v. Peerless. White 
. Lime Co..i 296 ,'S.W. 764, 817, Mo. 
. ■ . 

Pai-nLentz - v* i Allentown Bobbin: 

a;40 A. 541, '29,1 Pa..',626. 
Va.—^Farmer’s Adm'x v. Chese.peaJke' 


& O. Ry. Co., 131 S.B. 334, 144 Va. 
65. 

39 C.J. p 426 note 64. 

Question for jury whether proper 
■■ inspection w.ould have disclosed 
defect see ihfra § 534. 

'62. Wash.—Mahlum v. Seattle 
School Dist’ No. 1, 149 P.2d 918, 
21 Wash.2d 89. 

1 63. N.H.—Burke v. Boston & M. R. 
R., 134 A. 674, 82 N.H. 360. 

64. Minn.—Natalino v. St. Paul 
Bridge & Terminal Ry. Coi, 261 
N.tV. 9, 190 Minn. 118. 

65. XJ.S.'—Schilling v. Belaware & 
H. R. Corporation, C.C.A.N.Y., 114 
P.2d 69. 

66. XJ.S.-!-Lowden V. Hansbn, C.C.A. 

! 8, 134 F.2d 348. 

Ark.—Dixi« Bauxite Co. v. Webb, 63 
^ , S.W.2d 634, 187 Ark. 1024. 

Fla:—Peninsular Telephone Co. v. 
Dority, 174 So. 446, 128 Fla. 106. 

67. Md.—McVey v. Gerra;id, 192 A. 
789, 172 Md. 695. 

Mo.—Siebert v. Liggett & Myers To¬ 
bacco Co., 273 S.W. 163, 217 Mo. 
’ App. 163. 

Tex.—City of Denton v.-White, Civ. 
App., 179 S.W.2d 834, error' re- 
, fused, 

'Va.—Colonna Shipyard v., Dunn, 146 
, ,S.E.f,^34‘2, .151 Va. ■ 740,; .certiorari 
, deniedl:49,,S.Ct.*»263,.278, U.S.‘ 840, 

; .,73,:L.B(!L'986'.; .• .* . 

i39 C.J. p 420.jiote-66 [g]. .• .. r' 
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Carefnl inspection 
If a defective condition can be dis- 
covered only by a careful inspection, 
that character of inspection is re- 
Quifed, at least where a potentially 
dangerous situation Is involved.— 
Louisiana Ry. & Nav. Co. 6f Texas 
V. Eldridge, Tex.Civ.App., 293 S.W. 
901—39 C.J. p 426 note 66 [d]. 
Bspalx* of moving machlnery 
It cannot be said as fixed 'rule 
that employer having belt repaired 
while machlnery is moving Is negli¬ 
gent.—Seifferman V. Leach, 138' So. 
563, 161 Miss. 853. 

68. Mo.—McLaughlin v. Butler Mfg. 

Co., App., 276 S.W. 772, certiorari 
• ‘quashed State ex rei., McLaughlin 
V. Trimble, Sup., 274 S.W. 391. 
N.C.—Burgess v. North - ' Carolina 
Electrical Power Co., 136 S.E.- 711, 
193 N.C. '223. 

39 C.J. p 426 note 66. 

Reasonableness and ‘ sufflciehcy of 
inspection as question of fact ‘ for 
jury see infra § 534. 

MCore oareful than emjyloyee 
Railroad is required to ,make a 
more careful inspection than that re- 
, quired on ■ the part of an employee 
under,the doctrine of assumed risks. 
—Rhodes v. Southern • Ry. Co., 198 
:S.B. 382, 188 S.C. 228. 

■ 69. Md.—Mcyey v. Gerrald,, 192 A. 
, 789, 172 Md. 595. 

'Mo.—Forbis v. Hessing, 41 S.W.2d 
» : 378, :328 Mo. 699—Tallman v. Nel- 
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composing the uses to which it is the 

danger to which the employee is suhjected,'^^ the 
danger to be anticipated if inspections are not 
made,73 the length of time the appliance has been 
in use,74 and to some extent on the source from 
which the appliance was obtained75 and the circum- 
stances attcnding'its pro'curement.76 

An employer who has had notice of the probable 
existence of a defect should make more than a per- 
functory examination ;77 but he is not requircd, un- 
less put on notice as to the probable existence 
of defects, to employ unusual or extraordinary 
tests,78 or to adopt the latest and most improved 
methods of testing machinery or appliances.79 In- 
frequent inspections may be sufHcient where the 
structure is permanent and does not deteriorate 
rapidly.30 

A smaller degree of care in the inspection of ma¬ 
chinery and appliances may be rcquired where they 
were purchased from a reputable manufacturer.^^ 
Accordingly, a minute inspection for latent defects 
is not required to be made of a simple appliance 
purchased from a reputable manufacturer ;S2 
/ ' 


wher^ the instrumentalities purchased are not of 
such character as to be termed simple or common 
tools, the employer is required to use rcasonablc 
care to inspect them.^® An employer performs his 
duty where a machine, tool, or appliance purchased 
from a reputable manufacturcr appears to be in 
good condition for the Services required, and he is 
not required to take it apart or othcrwisc test it 
to discover whether there is any defect in its con- 
struction,^4 except where the instrumentality or 
appliance is to be put to an extraordinarily hazard- 
ous use.S5 An employer who Icases equipment has 
been held to bc cntitled to rely on its being in pro])- 
er condition to operate for the purposes for which 
it is leased, and is not required to disassemblc it in 
order to discover whether a defective condition ex- 
ists therein.33 

In order to bc adequate, a test of handholds or 
grabirons on railroad cars, it has been held, must 
be similar to that which they. will rcceivc in use, 87 
but other authority has also held that it is unneces- 
sary to use physical force to test their condition, 
unless some indication of wcakncss or a defect is 
perceived on careful inspection in the ordinary way 


son, 125 S.W. 1181, 141 Mo.App. 
478. 

70. Mo.—Slebert v. Liggolt & My- 
ers Tobacco Co., 273 S.W. 153, 217 
Mo.App. 163. 

71. Mo.—Slebert v. Liggett & Myers 
Tobacco Co., supra—Tallman v. 
Nelson, 126 S.W. 1181, 141 Mo.App. 

. 478. 

N.C.—Burgess v. North Carollna 
Electrical Power Co., 136 S.E. 711, 
193 N.C. 223. 

72. Mo.—Forbis v. Hessing, 41 S.W. 
2d 378, 328 Mo. 699—Siebert v. 
Liggett & Myers Tobacco Co., 273 
S.W. 153, 217 Mo.App. 163. 

73. Md.—MeVey v. Gerrald, 192 A. 
789, 172 Md. 595. 

*!% Colo.—MeCarthy v. Eddings, 127 
P.2d 883, 109 Colo. 526. 
lacreased vlgilance 
The necessity for vigilance on the 
employer’8 part constantly increases 
the longer the use of the tool or 
appliance continues.—MeCarthy v. 
Eddings, supra. 

75. Mo.—Forbis v. Hessing. 41 S.W. 
2d 378, 328 Mo. 699. ■ 

78. Mo.—Forbis V. Hessing,, sup‘ra. 

77. Ark.—Eudora Motor Co. v. Wo- 
mack, 111 S.W,2d 630, 195 Ark.,74. 

78. Va.—Farmers* Adm'x v. Chesa- 

peake & O. Ry. Co., 131 S.E. 834, 
144 Va.' 65. * ' 

39 C.J. p 426 note^67. ^ 

Mioroscopa ’ 

.V Eniployer wafe^ not reqUired■ to use, 


microscope to discover latent de¬ 
fects.—Farmer’s Adm’x V. Chesa- 
peake & O. Ry. Co., supra. 

79. N.Y.—Bell V. Consolidated Gas, 
Electric Light, Heat & Power Co., 
66 N.Y.S. 780, 36 App.Div. 242. 

80. Md.—MeVey v. Gerrald, 192 A. 
789, 172 Md. 696. 

Sara, ladder 

Stationary barn ladder is not a 
dangerous instrumentality or one 
whose liability to disrepair requires 
periodic or particular examination 
for special purpose of diacovering 
whether any defects exist.—MeVey 
V. Gerrald, supra. 

81. Mo.—Forbis v. Hessing, 41 S.W. 
2d 378, 328 Mo. 699. 

82. Mo.—Gehbauer v. J. Hahn 
Bakery Co., App., 285 S.W. 170— 
Siebert v. Liggett & Myers To¬ 
bacco Co., 273 S.W. 163, 217 Mo. 
App. 163. 

Qnality of metal of a hammer 
which shows no patent defects need 
not be tested.—McLaughlin v. But- 
ler Mfg. Co., Mo.App., 275 S.W. 772, 
certiorari quashed State ex rei. Mc¬ 
Laughlin V. Trimble, Sup., 274 S.W. 
391. 

83. U.S.—^CorpuB Juris quoted Izl 
'Henson v. Fidelity & Columbia 
Trust Cb., D.O.Ky., 3 F.Supp. 960, 
952. 

39 C.J. p 424 note 61. 

84. U.S.—Lowden v. Hanson, C.C.A. 

Minn., 134 F.2d 848. ' :: 

m 


Mo.—Lutgen v. Standard Oil Co., 
287 S.W. 885, 221 Mo.App. 773— 
McLaughlin v. Butlor Mfg. Co., 
App., 276 S.W. 772, certiorari 
quashed State ox rol. McLaughlin 

V. Trimble, Sup., 274 S.W. 391— 
Tallman v. Nelson, 125 S.W. 1181, 
141 Mo.App. 478. 

Steerlng apparatus 
Employer of truck driver was not 
negligent In failing to inHixKJt Htccr- 
ing gear of truck, which lockcd, 
where employer lacked actual knowl- 
odgo of defect, which could not have 
been discovored except by dismarjtl- 
ing steering app^-ratus, and truck 
had been completely overhauled ap- 
proximately a year before acqident, 
and employer had dlreoted truck 
driver to take truck to a reputable 
garagft at least once a month for 
an inspection.—Home Lumber Co. v. 
Turley, 139 S.W.2d 435, 282 Ky. 633. 

85. Mo.—Tallman v. Nelson, 120 S. 

W. 1181, 141 Mo.App, 478. 

88. U.S.—Wujnovich v. Equipment 
Corporation of America, D.C.Pa., 
64 F.Supp. 466. 

37. U.S.—^Felton v. Bullard, Ohlo, 94 
F. 781, 37 C.C.A. 1. 

Ky.—^Baltimore & O. R. Co. v. Smith, 
184 S.W. 1108, 169 Ky. 693, L.R.A. 
1918F 1205, afflrmed 88 S.Ct. 330, 
246 U.S. 663, 62 L.Ed. 922. 

Mo.—Brady v. Termlnal R. Ass'n of 
St. iKDUis, 102 S.W.2d 903, 340 Mo. 
841, reversed on other grounds 58 
• S.Ct. 426^ 303 U.S. 10, 82 L.Bd. 614. 
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by the eye.^® An intervening carrier is only re- 
quired to inspect cars originating on 'another line 
in an ordinarily prudent manner;89 and it is not 
required. to test the proper loading of a sealed car 
by breaking the seal and examining its contents 
where there is no indication of anything unusual 
and a normal check indicates that the car is proper- 

ly loaded.^9 

§ 240. - Customary Methods 

The adoptlon of customary and generally approved 
methods of Inspection or tests by an employer for the 
discovery of defects or dangers in his machinery, appli- 
ances, or place of work,is or^dinarily held sufficient; but 
a custom not to Inspect will not reileve the employer of 
'a duty to do so. 

While not conclusive on the question of negli- 
gence,®^ the adoption by the master of the custom¬ 
ary and approved means or tests for the discovery 
of defects in his machinery or appliances will, as a 
rule, discharge his duty to his servants in that re- 
gard, and an injury sustained by a servant notwith- 
standing must be aocepted as resulting from one of 
the risks of the occupation.92 However, a custom 
not to inspect will not relieve the employer of the 
duty to do so.93 

§ 241, Time and Opportunity for Inspection 
and Repair 

a. In general 

b. Opportunity to remedy defects 

a. In General 

The duty of an employer to inspect his machinery, 
appliances, and place of work for dangers and defects 
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therein is a contlnuing one, which must be performed 
at reasonably frequent intervals. 

Although an employer is entitled to a reasonable 
opportunity for inspection,94 the duty to inspect is ^ 
continuing one,95 which must be performed at rea¬ 
sonably frequent intervals,9 6 and whenever the 
circumstances are such as to suggest the propriety 
of an inspection.97 A master is not required to ex- 
ercise that exquisite and exhaustive care in the con¬ 
stant examination and overhauling of his machinery 
and work which would be incompatible with the 
proper furtherance of business,98 and need not 
make an examination of a tool before each and 
every operation thereof.99 

The fact that the master has purchased a com- 
pleted and presumably tested structure from another 
does not relieve him of the ohligation to take rea¬ 
sonable care to know or ascertain the safety of its 
design and construction, and he will be charged 
with knowledge of defects which a competent ex¬ 
amination would have disclosed.^ 

b. Opportunity to Remedy Defects 

An employer is entitled to a reasonable time after 
knowledge, actual or constructive, of defects or dangers 
in his place for work, machinery, or appliances In which 
to remedy them, uniess he caused or was responslble for 
the defect or danger. 

Actual or constructive knowledge by the employ¬ 
er of the defective condition of his places for work, 
machinery, or appliances does not make him liable 
for injuries resulting therefrom, uniess he has had 
a reasonable opportunity after acquiring such 
knowledge to remedy the defects,^ and the same 


sa XJtah.—Allen v. Union Pac. R. 

Co., 2S P. 297, 7 Utah 239, 
eo. Cal.—Dryden v. Western Pac. 
R. Co., 36 P.2d 39'4, 1 Cal.App.2d 49. 

90, Cal.—^Pryden v. Western Pac. 
R. Co., supra. 

91, N.J.—Coli V. Lehigh Valley R. 
Co., 130 A. 226, 3 N.J.Misc. 869, 
afflrmed 132 A. 922, 102 N.J.Law 
73r3. 

39 C.J. p 427 note 70. 

92, U.S.—Lowden v. Hanson, C.C.A. 
Minn., 134 P.2d 348. 

39 C.J. p 427 note 71. 

CuBtooDoary ixLStrumeuts for iuspec- 
tlon 

Employer, In .providing safe work- 
ing place for transitman supervising 
work of placing wall plates in tlm- 
bering. tunnel, had duty not only to 
exercise ordinary care, in making in¬ 
spection of tunnel, but to use usual, 
customary, and reasonably necessary 
Instruments in making of inspection 
Gonaidering condition and circum¬ 


stances under which inspection was 
made.—Big Sandy & C. R. Co. v. 
Measeirs Adm'r, 42 S.W.'2d 747, 240 
Ky. 571. 

93. Mo.—^Killion v. King Lunlber 
Co., App., 16 S.W.2d 730. 

Va.—Colonna Shipyard v. Dunn, 145 
S'.E. 342, 151 Va. 740, certiorari 
denied 49 S.Ct. 253, 279 U.S. 840, 
73 L.Bd. 986—^American Locomo- 
tive Co. V. Chalkley, 75 S.E. 90, 113 
Va. 485. 

94. Miss.—Gulfport Creosoting Co. 
V. White, 157 So. 86, 171 Miss. 127. 

Tex,—Magnolia Petroleum Co. v. 
■Studdard, Civ.App.. 83 S.W.2d 1047, 
error dismissed. 

39 C.J. p 427 note 72. 

95. Mo.—Hayes v. Sheffleld Ice Co., 
221 S.W. 705, 282 Mo, 446. 

39 C.J. p 427 note 73. 

96. Pia.—Kenan v. Walker, 173 So. 
836, 127 Pia. 24'5. 

39 C.J. p 427 note 74. 
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97. Okl.—St. Louis-San Prancisco 
R. Co. V. Stitt, 233 P. 1073, 108 
Okl. 42, certiorari denied 46 S. 
Ct. 636, 268 U.S. 700, 69 L.Bd. 1164. 

39 C.J. p 428 note 76. 

98. U.S.—Corpus Juris guoted in 
McNeal v. Otto, C.C.A.N.M., 91 P. 
2d 289, 291. 

Miss.—Corpus Juris clted lu Dr. Pep- 
per Bottling Co. v. Gordy, 164 So. 
236, 240, 174 Miss. 392—Corpus 
Juris clted lu Gulfport Creosoting 
Co. V. White, 167 So. 86, 89, 171 
Miss. 127. 

39 C.J. p 420 note 22. 

99. Miss.—Dr. Papper Bottling Co. 
V. Gordy, 1'64 So. 236, 174 Miss. 

' 392—Gulfport Creosoting Co. v. 
White, 167 So. 86, 171 Miss. 127. 

1. N.Y.—^Vosburgh v. ,Lake Shore & 
M. S. R. Co., 94 N.T. 374, 46 Am. 
R. 148—Devlin v. Smith, 89 N.T. 
470, 42 Am.R. 311. 

39 C.J. p 428 note 76. 

2. Tex.—Magnolia Petroleum Co-. v. 
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rule applies tinder an employers^ liability act.3 Con- 
versely, an employer has a duty to remedy or re¬ 
move a defect or danger within a reasonable time 
after acquiring knowledge of it,4 and he is liable for 
injuries caused by a failure to remedy defects of 
which he was notificd or had knowledge or could 
have discovered in the- exercise of ordinary care.^ 

The right to a reasonable time within which to 
make reasonable repairs is not involved where the 
defect is in a machine or appliance constructed by 
the employer himself,® where the employer is 
charged with a specific act of negligence in placing 
an obstruction in a position likely to cause injury,^ 
or where the defect would have been earlier discov¬ 
ered if a custom established by the employer had 
been adhered to.s Also the rule does not apply 
where an employer with knowledge of the defective 
condition of an appliance or apparatus nevertheless 
orders an cmployec to continue work thereon.® 

§ 242. Inspection by Public Authorities 

An officlal inspection and test of the employer^s place 
of work, machinery, or appliances by a public officlal, 
pursuant to a statute therefor, do not relieve the em¬ 
ployer frotn the duty of making further tests or from 
liability for negligence In respect thereto. 

An official inspection and test of the employer^s 
place of work, machinery, or appliances by a public 
official or officials, pursuant to a statute providing 
therefor, do not necessarily relieve the employer 
from the duty, with respeet an employee, of making 
further tests.The fact that appliances or ma¬ 
chinery have not been condcmned,il or that notice 
of defects therein has not been given to the employ¬ 
er, by a statutory inspector ,{$ not conclusive on 
the question whether such machinery or appliances 
are safc and does not relieve the master from the 
duty of safeguarding suoh apparatus as required by 

Studdard, Civ.App., 83 S.W.2d 1047, , 9. 
error dismissed. 

39 C.Jr. p 428 note 77. 

3. Ala.—U. S. Rollinir Stock Co. v. 

Weir, 11 So. 436, 96 Ala. 396. 

4. Mo.—Bird v. St. Louis-San Fran- 
cisco Ry. Co., 78 S.W.2d 389, 836 
Mo. 316. 

5. N.O.—0’Brien v. Parks Cramer 
Co., 145 S.B. 684, 196 N.C. 369. 

6. Ind.—Indianapolis Abattoir Co. 

V. Neidlinger, 9,2 N.E. 169, 174 Ind. 

400. 

7. Okl.—Mlssouri, O. & G. R. Co. v. 

Miller, 145 P. 367, 4'5 Okl. 173. 

8 . Mo.—Reynolds v. AI. G. Barnes 
Amusement Co., 253 S.W. 140, 214 
Mo.App. 391. 


Statute, and the fact that a factory inspector has ap- 
proved machinery or appliances does not relieve the 
employer from liability for negligence in respect 
thereof.^3 

A contractor who arranges with the owner of a 
ferryboat to transport his workmen to and from 
their place of work has been held cntiticd to rcly 
on a certificate of the boatis seaworthincss provid- 
ed by United States authorities charged with the 
duty of inspection and responsiblc for the relcasc 
o,f the vcsscl for scrvicc, unlcss notice of its un- 
scaworthincss. is brought horne to the contractor,^^ 

§ 243. Operatiori and Effect 

An employer may be relieved from liability for Inju¬ 
ries to an employee resulting from defects not dlsclosed 
by a proper test and inspection. 

In the absence of a statute to the contrary, where 
machinery or appliances have been carcfully tested 
and found to bc in good condition, the master may 
not be liable for injuries resulting from defects 
which were not disclosed by such a test.^^ How- 
ever, in order to excuse him from liability it must 
appear not only that the inspector was competent, 
but also that the inspection was a rcasonably carc- 
ful onc,i6 and a master, by having appliances in- 
spected to determine whether they arc safe and fit 
for a certain use, does not relieve himself from rc- 
sponsibility to a servant who, acting under order.s, 
devotes them to a use totally different from that 
with respect to which such inspection was macle.^'^ 

If, in doing the work of kecping the working 
place safc, the employer creates a more dangerous 
condition than ordinarily exists, it may not be helcl, 
as a matter of law, that the employer is not ncgli- 
gcnt.^s 

14. N.Y.—Kuhn v. P. J, Cari In 
Const. Co., 8 N.B.2d 300, 274 N.Y, 
118, reargument denled and re^- 
mittltur amended 14 ]Sr.E.2d 20-1, 
277 N.T. 6'51. 

16. N.Y.—Young V. Mason 
Co., 86 N.E. 15, 193 N.Y. 188, 12 7 
Am.S.R. 939, 21 L.R.A.,N.S., 592. 
39 C.J. p 430 note 88. 

Inspection to discover latent defects 
see supra § 238. 

16. U.S,—Jupollo Public Service Co. 
V. Grant, C.O.A.N.O., 42 F.2d 18. 

39 C.J. p 430 note 89. 

17. Ohio.—Stew^^.rt v. Toledo Bridge . 
Co.. 16 Ohio Olr.Ct. 601, 8 Ohlo Cir. 
Eec. 454. 

18. Mo.—Spina v. Union Biscult Co., 
App., 299 S.W. 186. 


Mo.—Stubbs V. American Press, 
Mo.App., 254 S.W. 105, certiorari 
Quashed State ex rei. American 
Press V. Allen, Sup., 256 S.W. 1049. 
39 C.J. p 429 note 82. 

10. Wash.—Noelle v. HoQiuiam Lum- 
ber & Shingle Co., 92 P. 3'72, 47 
Wash. 519, 

39 C.J. p 429 note 84. 

11. Tex.—Lancaster v. Allen, Clv. 
App., 207 S.W. 984. 

12. Or.—Hili V. Saugestad, 98 P. 
'524, 63 Or. 178, 22 L.R.A,,N.S., 634. 

39 C.J. p 429 note 86. 

13. Pa.—Booth V. Stokes, 88 A. 490, 
241.Pa. 349. 

39 C.J. p 430 note 87. 
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§ 244. In General 

The master's liabillty fop Injuries to a servant arising 
from defects in the place fop work, or in the machinery 
or appliances, is dependent on his knowledgSr actual or 
constructive,, of such defects. 

The master^s liability for injuries to a servant 
arising from defects in the place for work, or in the 
machinery or appliances; is dependent on his knowl- 
edge, actual or constructive, of such defects. If 
he knew or should have known, by the exercise of 
reasohable care and diligence, of their existence, he 


is liable, since negligent ignorance is equivalent tq 
knowledge,^^ and an employer chargeable with 
knowledge has the duty to warn his servant of dan- 
gers and to provide reasonable means of avoiding 
them.20 On the other hand, actual or iconstructive 
knowledge of the danger or defect is essential in 
order to establish the employer’s liability for negli- 
gence the dangerous condition must be shown to 
have existed for a sufEcient time to permit its dis- 
covery and correction by the use of ordinary care,22 
and if the employer had no knowledge of the de- 


19. Ark.—Scott-Burr Stores Corpo¬ 
ration V. Foster, 132 S.W.2d 16'5. 
197 Ark. 232—Baldwin v. Dickln- 
son. 100 S.W.2d 968, 193 Ark. 1179 
—International Harvester Co. of 
America v. Hawkins, 24 S.‘W.2d 
340, 180 Ark. 1056. 

Del.—^Hendrickson v. Continental Fi- 
bre Co., 140 A. 659, 3 W.W.Harr. 
'564. 

lowa.—Degner v. Anderson, 239 N.W. 
790, 213 lowa 688. 

Ky.—^Helton v. Gunn Coal Mining 
Co., 79 S.W.2d 695, 268 Ky. 168— 
Hali V. Proctor Coal Co„ 34 S.W.2d 
426, i236 Ky. 813—Corpus Juris 

guoted ia Gibralter Coal Mining 
,Co, V. Nalley, 283 S.W. 416, 418, 
214 Ky. 431. 

Mo.—Craven v. Halpin-Boyle Const. 
Co., App., 15 S.W.2d 8i53—Walker 
V. Mitchell .Clay Mfg. Co., App., 
291 S.W. 180. 

N.H.—Ireland v. E. J. Pinney, Inc., 
18 A.2d 760, 91 N.H. 323—Dubuc 
v. Amoskeag Industries, 15 A.2d 
867, 91 N.H. 173. 

N.C.—Fowler v. Carolina Cross Arm 
& Conduit Co., 133 S.E. 188, 192 
N.C. 14 — Cole V. Seaboard Air Line 
Ry. Co., 154 S.E. 682, 199 N.C. 
389, certiorari denied Seaboard 
Air Line Ry. Co. v. Cole, 51 S.Ct. 
182, 282 U.S. '898, 75 L.Ed. 791. 
Ohio.-^Akron, C. , & T. Ry. Co. v. 
Wblttaker, 166 N.B. '694, 31 Ohio 
App. '507. 

R. I.—Faltinali v. Great Atlantic & 
Pacific Tea Co., 182 A. 605, 65 R.I. 
438. 

S. O.—Corpus Juris q.uoted la Whisen- 
hunt V., Atlantic Coast Line R, Co-, 
10 S.E!2d 306, 311. 195 S.C. 213— 

. Corpus Juris oited in Tuttle v. 
Hanckel, 183 S.E. 484, 487, 179 S. 
C. 60—Maddox v. Steel Heddle 
Mfg. Co., 147 S.E. 327, 149 S.C. 284. 
S.D.—^Corpus Juris auoted ia Koene- 
kamp V. Picasso, 249 N.W. 749, 760, 
61 S.D. 466. ■ 

39 C.J. p 430 note 92. 

Aaticipatiag- resuit 

Where employer. was charged with 
the knowledge, 'oi' defective! cbndi- 
tion of locomotive, and was charged 
wlth knowledge, that any prudent 


men would have possessed, that the 
use of such 'engine would probably 
resuit in injury to those using it, 
the employer was chargeable with 
knowledge that some injury might 
resuit even though it cpuld not fore- 
see the precise injury that did oc- 
cur, and under the circumstances 
there could be no issue as to de- 
fendanfs anticipating results of its 
use.—Galveston, H. & S. A. Ry. Co. 
V. Ford, Tex.Civ.App., 27'5 S.W. 463. 
Seadiag employee iato trap 
Employer, with knowledge of dan¬ 
ger, sending employee unwittingly 
into trap, is liable for resulting in¬ 
jury.—Gallespie v. Thornton, 117 So. 
714, 95 Fla. 6. 

WatQhfulaess 

Master’s duty includes reasonable 
watchfulness for contiriued safety 
of work place against danger, of 
which It knows or ought to know, 
however created; and, if there was 
sufficient occasion for anticipation 
of danger to work place and for 
adoption of precautionary measures, 
failure to take reasonable precau- 
tions establishes master's fault.— 
Burke v. Boston & M. R. R., 134 A. 
574, 82 N.H. 350. 

20. Ga.—Middlebrooks v. Atlanta 
Metallic Casket Co., 11 S.E.2d 682, 
63 Ga.App. 620. 

Ky.—Combs v. W. P. Sullivah & 
Co., 114 S,W.2d 754, 272 Ky. 622. 
Warning and instructing servant 
generally see infra §§ 284-306. 

Defective bsraJce 

Employers, who had notice of de¬ 
fective condition of brake on ma- 
chine operated by employee, were 
charged with attending to and ad- 
justing brake.—Tatum v. Torson, 36 
S.W.2d 939, 327 Mo. 27'5, 

Noxious fumes 

Ah employer' has the duty to warn 
his employees and furnish them with 
means to avoid, inhallng fumes which 
are pbisonous or ihjurious to th^ir 
health, the duty being ba-sed on an 
assumption of the mastei*'s greater 
knowledge of the dangers incident 
to the employment.—^Middlebrooks v. 

lOOO 


Atlanta Metallic Casket Co., 11 S.E. 
2d 682, '6-3 Ga.App. 620. 

Sllppery floors 

N.H.—Jacgues v. Cote, 14 A.2d 649, 
91 N.H. 107. 

N.Y.—Taconi v. Brady «fe Gioe, 158 N. 
E. 876, 246 N.Y. 300, certiorari de¬ 
nied 48 S.Ct. 421, 276 U.S. 636, 72 

L. Ed. 744. 

trnsuitable safety shoes 

A rail^yay company was bound to 
use reasonable care to furnish labor¬ 
er in its shops reasonably safe and 
proper safety shoes which would not 
cause him injury, particularly where 
he wore such shoes at expfess direc- 
tion of, and was fitted by; comp^tny^s 
employees, with knowledge, imputed 
to company from its physician's 
physical examination of such labor¬ 
er, that his feet were in such con¬ 
dition that such shoes could not be 
safely worn by him.—Palmer v. 
Great Northern Ry. Co., Mont., 170 
P.2d 7'68. 

21. U.S.—St. Joseph Lead Co. v. 
Jones, C.C.AMo., 70 F.2d 475. ' * 

Cal.—Matthews v. Southern Pac. Co., 
69 P.2d 220, 15 Cal.App.2d 36. 

Ga.—Bowers v, Louisville & N. R. 

Co., 127 S.E. 667, 33 Ga.App. 692. 
Ky.—Louisville & N. R. Co. v. Par- 
sons, 281 S.W. 619, 213 Ky. 432. 
Miss.—Eagle Cotton Oil Co. v. Sollie, 
187 So. 606, 185 Miss. 47'5—Gulf, 

M. & N. R. Co. v. Brown, 108 So. 
503, 143 Miss. 890. 

Mo.—Hoover v. Baldwin, App., 111 
S.W.2d 1011—^Creighton v. Missouri 
Pac. R. Co., '66 S.W.2d 980, ,229 Mo. 
App. 325, certiorari denied Mis¬ 
souri Pac. R. Co. V. Creighton, 65 
S.Ct. 70, 293 U.S. 558, 79 L.Ed. 6'59. 

N.C.—Hili V. Moseley, 17 S.E.2d 676/ 
220 N.C. 485. 

Tenn.—Moore Coal Co. v. Brown, 64 
S.W.2d 3, 166' Tenn. '61'6. 

Va.—Stevens v. Mirakian, 12 S.E.2d 
7j80, 177 Va.'123. 

22. Cal.—Matthews v. Southern Pac. 
Co., 69 P.2d i220, 15 Cal.App.2d 36. 

Okl,—Jamison v. Reda Pump Co., 
126 P.2d 71, 190 Okl. 693. ■ 

Frior ezploslons 

Fact that gauge had expioded ten 
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fects in such working place or in the machinery or 
appliances and his ignorance, was not the resuit of 
want of due care he is not liable.23 

Animals. The rule of nonliability of the owner 
of a domestic animal for injuries resulting from a 
vicious propensity of which the owner has no 
knowledge or notice has been applied in an action 
for injuries to a servant.24 

Under statute. The fact that a liability is im- 
posed on the master by statute for negligence of his 
agents or employees does not affect the rule that he 
is not liable for injuries to his servant caused by 
defects in machinery, appliances, or place of work 
of which he has neither actual nor constructive 
knowledge.26 However,' constructive knowledge 
will suffice,26 and if the master has failed to comply 
with the mandatory requirements of a statute with 
respect to machinery or appliances, or place for 


Work, the master will be liable' for injuries resulting 
therefrom regardless of his knowledge.^'^ Under 
some statutes the master is dccmed to havc knowl¬ 
edge of defects and this presumption stands as 
prima facie evidencc of knowledge,2S and in some 
cases the statute imposes the cluty on the master of 
knowing the condition of his premises in respeet of 
dangerous elements.^^^ 

§ 245. Structural Defects 

Where the defect in an appliance or building Is 
shown to be structural and is of such a character as to 
render it unsafe, it may be inferred that the employer 
was aware of the defect, and an employee who has been 
injured by such an appliance need not show that the 
master knew that it was defective. 

Where the defect in an appliance or building is 
shown to be structural and is of such a character 
as to render it unsafe, it may be inferred that the 
employer was aware of the defect, and an cmploycc 


times warranted inference that em¬ 
ployer had, notice of tendency, with 
duty to consider probable fright to 
employee; and the fact that no in- 
jury, as from fright, had followed 
explosions of stoam gauge, did not 
prove that employer exercised care 
by disregarding future probahility. 
—Chiuchiolo V. New England Whole¬ 
sale Tailors, 1'50 A. 640, 84 N.H. 329. 

23. Del.—-Bowing v. Delaware Rayon 
Co., 192 A. 698, 8 W.W.Harr. 339. 
Ga.—Bryan v. Moncrief Furnace Cd., 
149 S.E. 42-4, 40 Ga.App. 239. 

Ky.—Leatherwood Lumber Co. v. 
Hali, 66 S.W.2d 76, 252 Ky. 119— 
iCorpiis Juris q.noted ia Gibralter 
Coal Mining Co. v. Nalloy, 283 S. 
W. 416, 418, 214 Ky. 431. 

Miss.—Dravo Corporation v. , Cope- 
land, 199 So. 769, 190 Miss. 269— 
City of Tupelo v. Payne, 168 So. 
283, 176 Miss. 245., , 

M. O.— Schneider v. l^evely Dairy Co., 
'40 S.W.2d 647, 328 Mo. 301—-Tatum 

V. . Torson, 8i6 S,W.2d 939,-327 Mo. 
275—Bello v. Steuever, 44,S.W.2d 
619—Williams v. Terminal Hail- 
road, Ass’n of St. Louis, App., 20 S. 

W. 2d 584—Probst v. Heisinger 

Motor Co., App., 16 iS.W.2d 100'5. . 

N. T.—Schmidt v. Carper, 61 N.T.S. 
2d-185, 270 App.Div. 411. *' 

NjC.—Highflll V. Washington Mills 
Co., 174 S.E. 457, 206 N.C. '582— 
’>Craver v. Franklin Cotton Mills, 
145 S.E. 570, 196 N.C.'330, 

Or.—MePherson, v. Oregon Trunk 
Ry.,,1,02 P.2d 726, 165 Or. 1, 

S.-C.—-Corpi^ Juris cited ia Tuttle 
V. H^nckel, 183 S.E. 484, 487, 179 
S.,C.. 60> ^ ' 

S.D.—Corpus Juris guoted ia Kaene*- 
kamp V. Picasso, 249 N.W. 749, 750, 
-61 S.b. 456. 

Wash.—Cummins v. Dufatllt, 139 P. 

2d 308, .18 ,Wash.2.d 274. 

39, G.J. p,‘432 apte -93., - “ . - , - , 


Defective chair 

An employer was not liable, as 
for breach of common-law duty to 
servant, for injuries to waitross re¬ 
sulting from collapse of defective 
chair in which waitress sat, in ab- 
sence of showing that employer 
knew, or by exercise of ordinary caro 
.should have known, of chair's defec¬ 
tive condition.—Stevens v. Mirakian, 
12 S.E.2d 780, 177 Va. 123. 

Slippery floor 

Tax,—Eisenberg v. Great Atlantic 
& Pacific Tea Co., Civ.App., 169 S. 
W.2d 221. 

TTse of eroggles 

Master was not negligent in fail- 
ure to furni^h goggles, where there 
was no showing'that employer knew 
or had reason to believe that there 
was perii, protection against which 
reQuir^d use ,of goggles.—Kolbow v, 
Haynes-Langenburg Mfg. Co., 3 S.W. 
2d 226, 318 Mo. 1243, 

24. N.C.—Banks v. Maxwell, 171 S. 
E. 70,,.20'5 N.C. 233—Rector v. 
Southlern Coal Co., 136 S.E. 113, 
192 N.C. 804. 

Necessity of knowledge of vicious 
propensity generally see Animals 
§ 148 a. 

25. 'N.Y.—Kern v. Welz, 136 N.Y. 

I S. 412, 161 App.Div. 432.' 

39 C.J. p m note 9-4. 

Defective tool 

Statute prohibiting use of any tool 
known to be oracked or otherwiso 
defective was inapplicable in action 
against employers for injury suffer- 
ed’ by employee when struck in eye 
by Steel chip from hammer, In ab- 
sence ,of evidence that employers 
knew of any defect in hammer.— 
Daily V. Ward, 26 ,N:W,.2d 217, 223 
Minn. 265,. 

Federal Druployers’ Diabillty Act 
, Actual pr, cpnstructive knowledge 

1.Q01 


,of defective condition of car cau.sing 
employee’s death is necessary to ren¬ 
der railroad liable for negligence un¬ 
der Federal Employers' luiability Act, 
45 U.S.C.A. §§ 53-'59.—Wilson V. Mis- 
souri Pac. R. Co., 5 S.W.2d 19, 319 
Mo. 308, certiorari denled 49 S.Ct. 

25. 278 U.S. '622, 73 L.Ed. 643—39 
C.J. p 433 noto '94 Ih} (3). 

trader a safe-plaoe statute the em¬ 
ployer has been held not to be lialde 
unless he had notice, eith(‘r actual 
or constructive, of the defect.—Dier- 
kes V. Whlte I'aving Co., 283 N.W. 
446, 229 Wis, 660— Pettric V. Grid- 
ley Dairy Co., 232 N.W. 595, 202 Wis. 
289. 

26. Ind.—^N. O. Nelson Mfg. Corpo¬ 
ration V. Dickson, 53 N.E,2d 640, 
114 Ind.App. 668. 

27. Mo.—Smith V. Harbison-Walker 
Refractories 'Co., 100 S.W.2d 909, 
340 Mo. 389. 

39 C.J. p 434 noto 95. 

XTader Federal Safety Appliaaoe Aots 
(ij In generkl.-—Baldwin v. Sears, 
91 S.W.2d 266, 192 Ark. 257. ' 

(2) Boiler Inspection Act. 

U.S.—MeCarthy v. Pennsylvania R. 

Co., C.C.A.Ind,, 156 ie.2d ^77. 

Ga.—Seaboard Air Line* Tty. Co. v. 
D'Avighon, 153 S.E. 9t6, 41 Ga.App. 
263, certiorari deniod 51 S.Ct. 351, 
283 U.S. 827, 7'5 L.Bd. 14-41. 

Mo.—l"ryer v. • St. L<ofiis*iSan, Fran- 
cisco Ry. Co., 63 S.W,2d 47, 333 Mo. 
740. . ; 

28. U.S.—Pittsburgh & W. R„ Co. v. 

Thompson, Ohlo, 82 P. 720, 27 ,C. 

C.A. 333. 

39 C.J. p 434 note 96. 

29. Pa.r 7 -Fritz v, Elk Tanning Co., 

101 A., 968, 2S8 180. 

39 C.J. p 434 note 97. 
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who has been injured by such an appliance need 
not sbow that the master knew that it was defec- 
tive.30 This is particularly true where it is shown 
that the master himself constructed the defective 
appliance or structure.^i If, however, a particular 
structure, machine, or appliance is without fault 
as to plan, mode of construction, and character o£ 
material, so that it was originally sufficient for all 
the purposes for which it was designed, and if the 
master has it afterward properly inspected by com¬ 
petent and skillful men, who exercise ordinary dili- 
gence to keep it in repair, the master has discharged 
his duty, and is not liable to a servant for an in- 
jury received by reason of a defect therein, uniess 
it is shown that he had knowledge of such defect, 
and failed to remedy it.32 

§ 246. Hidden or Improbable Dangers 

A master is not liable for the resuit of hidden or 
improbable dangers, of which he did not have, and by 
the exercise of reasonable care couid not obtain, knowl¬ 
edge. 

While there is a presumption that a master hav- 
ing knowledge of defects in the place for work, or 
in the machinery or appliances, has knowledge of 
the consequences which may resuit therefrom,^^ 
and will be held liable for injuries to a servant re- 
sulting from known or probable dangers,34 he is not 
liable for the resuit of hidden or improbable dan¬ 
gers, of which he did not have, and by the exercise 
of reasonable care couid not obtain, knowledge.35 
Facts which do not necessarily operate to charge a 
servant with notice of the danger arising from the 
defective condition of machinery may operate to 
charge the master with such notice, since the ob- 


ligation on each arising from the mere knowledge 
of the defective condition is not alike.33 

§ 247. Latent Defects 

An employer is not responsible for Injuries to his 
servant resultlng from latent dangers or defects uniess 
ha knew or shouid have known thereof. 

A master is not liable for injuries resulting to a 
servant by reason of latent defects of which he was 
ignorant and which couid not be discovered in the 
exercise of reasonable care and diligence,^? An 
employer, however, has been presumed to be famil- 
iar with both latent and patent dangers ordinarily 
accompanying the business in which he is en- 
gaged,38 and he has been held to be liable where he 
knew or shouid have known of the danger or de¬ 
fect despite its latent character.39 

§ 248. Constructive Notice, 

a. In general 

b. Time and opportunity for discovery 

c. Notice to servants or agents 

a. In General 

Generally speaking an employer Is chargeable with 
notice or constructive knowledge of any danger or defect 
which he sliouid have discovered by the exercise of rea¬ 
sonable care and diligence. 

In order to render a master liable for an injury to 
a servant caused by a defect in the place of work or 
in tlie machinery or appliances, it is not necessary 
that the master shouid have had actual knowledge 
of the defect; it is sufficient to show that he couid 
have discovered it by the exercise of reasonable, 
prop'er, and ordinary care and diligence in perform- 
ing the duties of master.^0 xhus an employer, ir- 


30. Colo.—Jackson v. Tak Mining, 
Mining & Tunnel Co., 119 P, 1058, 
51 Colo. 651. 

39.C.J. p 434 note 98. 

31. Ga.—Corpus Juris clted In 

Southern Ry. Co. v. Cowan, 183 S. 
E. 331, 3'36, 62 Ga.App. 360. 

39 C.J. p 434 note 99. 

32. N.Y.—Warner v. Erie R. Co., 39 
ISr.T. 468. 

39 C.J. p 434 note 1. 

33. U.S.—Eailey v. New York, N. H. 
& H. R. R. Co., C.C.N.Y., 167 E. 
592, reversed on other grounda 1'79 
P. 289, 102 C.C.A. 660. 

89 C.J. p 435 note 2. 

Duty to foresee 

Where due care required that 
workman be protected from danger- 
ous machinery, whether employer 
shouid have foreseen that particular 
accident might happen is immaterlal 
in determining its liability for serv¬ 
antes injury In machinery.—^Wemyss 
V. Wyoming Valley Paper Co., 172 A. 
438. 86 N.H. 687. 


34. Mo.—Hysell v. Swift, 78 Mo. 
App. 39. 

39 C.J. p 43'5 note 3. 

35. Ark.—McEachin v. Yarborough, 
74 S.W.2d 228, i89 Ark. ,434. 

39 C.J. p 435 note 4. 

Improbable danger not shown 
In aotion for personal injuries sus- 
tained by employee hy reason of 
working out of bolt, causing door 
to fall open and permit plaintilf's 
hand to come in contact with gear, 
such situation was not such an un- 
usual or unknown danger that de¬ 
fendant couid not have anticipated 
it.—Ducas V. International Cotton 
Mills, 130 A. 156, 81 N.H. 643. 

38. 111.—^Union Show Case Co. v. 
Bllndauer, 75 111.App. 358. 

37. U.S.—^Lowden v. Hanson, C.C.A. 

Minn., 134 P.2d 348. 

Ark.—Manhattan Const. Co. v. Atkis- 
son, 88 S.W.2d 819, 191 Ark. 920. 
Mo.—Stoutimore v. Atchison, T. & S. 
P. Ry. Co., 92 S.W.2d 658, 338 Mo.. 
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4'63—Schneider v. Pevely Dairy Co., 
40 S.W.2d 64'7, 328 Mo. 301. 

N.C.—Batton v. Atlantic Coast Line 
R. Co., 193 S.E, 674, 212 N.C. 256, 
certiorari denied Atlantic Coast 
Line R. Co. v. Batton, 'S8*S.Ct. 750, 
303 U.S. 651, 82 L.Ed. 1112. 

Pa.—^Martin v. Wentz, 21 A.2d 444, 
146 Pa.Super. 424. 

39 C.J. p 436 note 6. 

38. Or.—Voshall v. Northern Pacific 
Termina! Co., 240 P. 891, 116 Or. 
i2'37. 

Pa.—Baumgartner v. Pennsylvania 
R. Co., 140 A. 622, 292 Pa. 106. 

Defective machine 
Knowledge of defective condition 

of machine is Imputable to master,- 

even if defect is 'latent.—Hopkins v. 

Southern Cotton 011 Co., 142 S.E. 615, 

144 S.C. 396. 

39. Pa.—Lemon v. Lonker, 97 pa. 
Super. 240. 

40. U.S.—Maty v. Grasselll Chemi¬ 
cal Co„ C.C.A.N.J., 98 P.2d 87'7— 
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respective of his actual ignorance thereof, is 
chargeable with constructive knowledge of the 
usual and ordinary dangers and hazards to whkh 
he exposes his employees,^! and is bound to know 
the normal condition o£ his premises,^^ the nature 
and properties of substances used in his business,^^ 
and the operation of familiar physical laws on such 
substances.4^ The etnployer is also chargeable with 
notice of dangers or defects where information with 
respect thereto is available through general scien- 
tific knowledge.^5 On the other hand, an employer 
is chargeable with constructive knowledge of only 
such conditions as would be revealed by the exer- 
cise of ordinary care 


b. Time and Opporfcunity for Discovery 

The presence of sufficient time and opportunlty for 
discovery of a danger or defect ordlnarliy charges an em¬ 
ployer with constructive knowledge of its existence. 

A master will be charged with constructivo 
knowledge of a defect which has existecl such a 
length of time that it must have bcen disco ver ecl 
in the exercise of ordinary and reasonable care and 
diligence on his part;^^ but where the time during 
which a danger or defect exists is too short to 
charge the employer with notice none will be im- 
puted to hini.^s iJow long a defect must have exist- 
ed in order to charge the master with notice is gen- 
erally a 'question of fact, depending on the facts 
and circumstances of the particular case.^^ Where 


Davidson v. Riley, C.C.A.Miss., 17 
F.2d 345. 

Ga.—Martin v. Tubize-Ohatillon Cor¬ 
poration, 17 S.E.2d 915, '66 Ga.App. 
481. 

Kan.—Sunderland v. Steanson, 252 
P. 221, 122 Kan. 250. 

Miss.—Odom v. Walker, 11 So.2d 462, 
193 Miss. 862. 

Mo.—Cooper v. Atehison, T. & S. F. 

R. Co., 148 S.W.2d 773, 347 Mo. 
555, certiorari denied Atehison, T. 
& S. F. R. Co. V. Cooper, >61 S.Ct. 
1116—Kemper v. Gluck, 39 S.W.2d 
830, certiorari denied Gluck v. 
Kemper, 52 S.Ct. 29, 284 U.S. 649, 
76 L.Bd. '651—^Cleveland v. Laclede- 
Christy Clay Products Co., App., 
113 S.W.2d 1065—Jenkins v. Kan- 
sas City, 91 S.W,2d 98, 230 Mo. 
App. 33'7 — Rig-gs V. Meeker Co., 
App., S S.W.2d 1086—Crowley v. 
American Car & Foundry Co., App., 
279 S.W. 212. 

N.H.—Stone v. Howe, 32 A.2d 484, 
92 N.H. 426—^Musgrave v. Great 
Falis Mfg. Co., 169 A. 688, 86 N.H. 
375. 

S.D.—Turbeville v. Avery Lumber 
Co., 162 S.E. 439, 155 S.C. 202. 

Tex.—Louisiana Ry. & Nav. Co. of 
Texas V. Eldridge, Civ.App., 293 

S. W. 901—Galveston. H. & S. A. 
Ry. Co. V. Ford, Civ.App., 275 S. 
W. 463. 

Wash.—Etel v. Grubb, 288 P. 931, 167 
Wash. 311. 

89 C.J. p 436 note 7. 

‘‘Constructive knowledge” has been 
deflned as that knowledge chargea¬ 
ble to the master from an oppor- 
tunity, by the exercise of ordinary 
care, to know.—Louisville, E. & St. 
L. Consolidated R. Co. v. Miller, 40 
N.E. 116, 140 Ind. 686—Zeller v. Vi- 
nardi, 86 N.E. 378, 880, 42 Ind.App. 
232. 

Facts held not to show ponstme. 
tlve notice 

Mo.—Kolbow V. Haynes-Langenburg 
Mfg. Co., '8 S.W.2d 226/ 318 Mo. 
1243. 

39 C.J. p 436 note 7 [f]. 


Household appliance 
Master furnishing a domestic serv¬ 
ant with a household appliance with 
which to work was presumed to 
know any danger which a reason¬ 
able inspection of the appliance 
would have disclosed.—Adlam v. 
Konvalinka, 60 N.E.2d 635, 291 N. 
Y. 40. 

Knowledge of Business 
Master is presumed to have such 
knowledge of his business as per- 
sons specially acquainted with .sub- 
jects involved.—Baumgartnor v. 
Pennsylvania R. Co., 140 A. 622, 292 
1 Pa. 106. 

41. Ga.—^Middlebrooks v. Atlanta 
Metallic Casket Co., 11 S.E.2d 682, 
63 Ga.App. €20. 

Mass.—'Cotoia v. Seale, 27 N.E,2d 
706, 306 Mass. 101. 

42. Ga.—Middlebrooks v. Atlanta 
Metallic Casket Co., 11 S.E.2d 682, 
63 Ga.App. 620. 

Condition of hoz covers 
Employer was chargeable with 
knowledge of condition of covers on 
agitator boxes of machine in paper 
mlll, and of unsuitableness of covers, 
where covers were installed by em- 
ployer's mechanies.—^Wemyss v. Wy- 
oming Valley Paper Co., 172 A. 438, 
86 N.H, 687. 

43. Ga.—Peerless Woolen Mills v, 
Pharr, 40 S.B.2d 106, 74 Ga.App. 
459—Middlebrooks v. Atlanta Me- 
tallic Casket Co., 11 S.E.2d 682, 63 
Ga.App. 620. 

Pa.—Baumgartner v. Pennsylvania 
R. Co., 140 A, 622, 292 Pa. 10-6. 
(Character of dust In sandblastlng 
room 

Pa.—Rebel v. Standard Sanitary Mfg. 

Co., 16 A.2d 634, 340 Pa. 318. 
Dangerous Chemicals 
Rule that master is charged with 
knowledge of ordinary dangers to 
which employee is exposed and with 
knowledge of constituents and na¬ 
ture of substances used in his busi¬ 
ness was applicable to.use of dan- 
gerous Chemicals.—American Sand & 
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Gravel Co. v. Reeves, ISI So. 477, 168 
Miss. 608. 

44. Ga.—Middlebrooks v. Atlanta 
Metallic Casket Co., 11 S.E.2d 682. 

63 Oa.App. 620. 

Folsonous character of fumes or 

dust given ofC by substances used in 
his business is within tho con¬ 
structivo knowledge of an employer. 
—Middlebrooks v. Atlanta Metallic 
Casket Co., supra. 

45. U.S.—Boal V. Electrio Storage 
Battery Co., C.C.A.I^a., 08 F.2d StH. 

N.H.—Musgrave v. Great Falis Mfg. 

' Co., 169 A. 583, 86 N.H. 375. 

46. Mo.—^Wilson v. Missouri Pac. R. 
Co., 6 S.W.2d 3 9, 319 Mo. 308, <‘or- 
tlorari denied 49 S.Ct. 25, 278 U.S. 
'622, 73 L.Ed. 6-43. 

Bare disease 

The rare and unusual disea.s 0 of 
echinococcosis, which beef wa.sher 
employed in packlng piant rontract- 
ed, and for which he sought recov- 
ery from his employer undor tho 
common law, did not constitute such 
danger of employment as to requiro 
the employer to ^anticipate or tf> 
know, with a reasonable degree ol’ 
cortainty, of Its existence in tho 
packing piant.—Russo v. Swlft &. 
Co., 286 N.W. 291, 136 Neb. 406. 

47. U.S.—Grand Trunk Western K. 
Co. V. Boylen, CC.A.Ind., 81 F. 
2d 91. 

Ark.—Safeway Stores v. Phelps, 146 
S.W.2d 337, 201 Ark. 495. 

Mo.—^Hicks V. Missouri Pac. R. Co., 
40 S.W.2d 612, 225 Mo.App. 1053, 
226 Mo.App. 362—Zeln v. Plckel 
Stone Co., App., 273 S.W. 165. 

39 C.J. p 437 note 8. 

48. Miss.—Gulfport Creosoting Co. 
V. White, 167 So. 86, 171 Miss. 127. 

N.T.—Macauley v. Barr & Lane, 34 
N.T.S.2d 429, 264 App.Div. 741. 
Okl.—Jamison v. Reda Pump Co., 125 
P.2d 71, 190 Okl. 693. 

49. R.I.—Faltinali v. Great Atlan¬ 
tic & Pacific Tea Co., 182 A. 605, 65 
R.I. 438. 

39 C.J. p 438 note 
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there is nothing to show the length o£ time during 
which a danger or d^fect existed, ordinarily the 
employer may not be charged' with constructive 
knowledge of its existence.^O ' ■ 

c. Notice to Servants or Agents 

Notice to a servant or agent who stands In the pos!- 
tion of a vice Principal and who is charged with those 
duties of the master, the neglect of which occasions the 
injury of which complaint Is made, is notice to the 
master. 

A master is not charged with constructive no¬ 
tice by reason of a notice to a fellow servant,®^ 
or to a servant or agent^who has no control or su- 
pervision over the place of work, machinery, or ap- 
pliances, the defective condition of which is the 
cause of the injury complained of,®^ notice to 
a servant or agent who stands in the position of a 
vice Principal, and who is charged with those duties 
of' the master, the neglect of which occasioned the 
injury, is notice to the master,^3 and if such repre- 
sentative, instead of performing his duties himself, 
enjoins their performance on another servant in his 
employ, he is chargeable with whatever notice such 
servant has or ought to have while performing such 
duties. It is immaterial whether notice, .ha-d by 
one acting in the capacity of a vice principal, was 
given by the faijured employee or some one else.56 

60, Or.—^Waller v. Northern Pac. 

Termina! Co. of Or., 166 P.2d 488, 
certiorari denied 67 S.Ct. 45, 329 U. 

S. 742, 91 L.Ed. 640. 

51. N.T.—Scano v. Turner, 204 N. 

T. S. 372, 209, App.Div. 41. 

39 C.X p 438 note 10. 

62, XJ.S.—Schilling v. Delawaro & 

H. K. Corporation, C.C.A.N.T., 114 
F.2d 69. 

N.Y.—Kuhn V. P. J. Carlin Const. 

Co., 8 N.E.2d '300, 274 N.T. 118, 
reargument denied and remittitur 
amended 14 N.E.2d 204, 277 N.T. 

'651. 

89 C.J. p 438 note 11. 

63. Ark.—Producers Grave! & Sand 
Co. V. Jones, 126 S.W.2d 99, 197 
Ark. 767. 

Idaho.—Corpus Juris oited iu Claris 

V. Oregon Short Line R. Co., 33 
P.2d 348, 350, 54 Idaho 568. 

Miss.—Randolph Lumber Co. v. Min* 
chew, 159 So. 849, 172 Miss. 63i5. 

Mo.—Bird V. St. Louis-San Prancis- 
co Ry. Co., 78 S.W.2d 389, 336 Mo. 

316—Guthrie v. Gillespie, 6 S.W. 

2d 836, i319' Mo. 1137—Mooncy v. 

Monark Gasoline & Oil Co., 298 S. 

W. 69, 317 Mo. 1255—Marsanick v. 

Luechtefeld, App., 16'7 S.W.2d 537. 

N,H.—Maltais v. City of Conqord, 166 
A. 267, 86 N.H. 211. 

Or.—Hennig v. Carstens Packing Co., 

297 P. 1055, 136 Or. 267—Thomp¬ 
son V. Union Fisherman’s Co-op. 


Notice to an employer’s prior vice principal of de- 
fects is notice to tlie employer, although the vice 
principal did not occupy such position at the time 
of the accident.56 It has also been held that if, 
during the existence of the relation of principal and 
agent, the agent receives notice in his private ca¬ 
pacity of facts not then concerning his principal, but 
afterward acts for the principal 'in a matter in 
which such facts are material, the notice so received 
by the agent should be imputed to the principal^^ 

Mines, The rule that notice to a servant or agent 
who stands in the position of a vice principal and 
who is charged with those duties of the master, the 
neglect of which occasioned the injury, is notice 
to the master, applies to the owners and operators 
of mines.®s In some jurisdictions a mine examin- 
er®9 or a mine boss^o vvhom the operator is required 
to employ by statute and on whom the statute im¬ 
pones certain duties is the vice principal of the op¬ 
erator, and notice to him is notice to the operator. 
In other jurisdictions it has been held that a mine 
boss®l or a fire boss®2 appointed pursuant to stat¬ 
ute who does not perform any duties except those 
imposed on him by statute does not represent the 
master and that notice to him of defects will not 
bind the master. 

55. U.S.—Anderson Lumber Corp. v. 
Lehto, C.C.A.S.C., 282 P. 486. 

56. Wis.—Fleming v. Northern Tis- 
sue Paper Mi!I, 114 N.W. 841, 135 
Wis. ,167, 15 L.R.A.,N.S., 701. 

57. Neb.—Henry v. Omaha Packing 
Co., 116 N.W. 777, ,81 Nob. ,237. 

59. Pa.—Jaras v. Wright, 106 A. 
798, 263 Pa. 486—^Ham v. Hudsou 
CoaI Co., Com.Pl., 40 Lack.Jur. 61. 
39 C.J. p 440 note 17. 

Knowledge of danger 
In miner’s action for Injuries sus- 
tained when motorman moved loaded 
coa! car from under whee! of ■which 
miner was attempting to remove a 
wedge, mine operator could not es- 
cape liability on ground that miner 
was a volunteer if motorman knew 
that miner was in a position of dan¬ 
ger so that he would likely be in- 
jured by movement of' car.—High 
Splint Coa! Co. v. Cowans, 156 S.W. 
2d 488, 288 Ky. 66. . 

59. I!!.—Olson V. Kelly Coal Co., 
86 N.E. 88, 236 111, 602. 

60. Ind.—Antioch Coal Co. v. Rock? 
ey, 82 ,N.E. 76, 169 Ind. 247. 

V. Susquehanna 
Coal Co., 27 A. 677, 157 Pa. 153. 

33 C.J. p 440 note 20. 

62. U.S.—Lehigh Valley Coal Co. v. 
Calausky, N.Y., 222 P. 664, 138 C. 
C.A. 188. 


Packing Co.. 235 P, 694, 118 Or. 
486, reheard Thompson v. Union 
Pishermen'a Co-op. Packing Co., 
246 P. 733, 118 Or. 436. 

Va.—Aronovitch v. Ayres, 193 S.E. 

524, 169 Va. 308. 

39 C.J. p 438 note 12. 

Company doctor 

Knowledge acquired by railway 
company's physician in physica! ex- 
amination of applicant for employ- 
ment to determine his eligibility for 
job as laborer In company’s shops 
that he had hammer toes, rendering 
it unsafe for him to wear safety 
shoes furnished him by company, 
was imputed to company.—Palmer v. 
Great Northern Ry. Co., Mont., 170 P. 
2d 768. 
roi’emeu 

Mo.—Tatum v. Torson, 36 S.W.2d 939, 
327 Mo. 275—Williams v. Termi- 
nal Railroad Ass'n of St. Louis, 
App., 20 S.W.2d 584—Hutson v. 
Missouri Stalr Co., App., 296 S.W. 
216—Todd V. American Ry. Ex¬ 
press Co.. 27i S.W. 880, 219 Mo. 
App. 405—Stuba v. American Car & 
Foundry Co., App., 270 S.W. 145. 
Treasurer 

N.H.—Nason v. Lord-Merrow Excel¬ 
sior Co., 29 A.2d 464, 92' N.H. 251. 
54« Ohio.—^Wellston Coal Co. v. 
Smith, 61 N.E. 143, 65 Ohio' St. 70, 
87 Am.S.R., 547, 65 L:R.A. 99. ‘ 

39. C.J. p 439 note 13. 


61, Pa.—Lineoski 
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§ 249., Dangerous Operations 

A mastep is not bound to provide a safe place vyhere 
the Work on which the servant is engaged Is such as to 
render the place where It is done temporarlly irvsecure. 

A xnaster is not bound to provide a safe place 
where the worlc on which the servant is engaged is 
such as to render the place where' it is done tem- 
porarily insecure.63 

§ 250. - Making Dangerous Place Safe; 

Repairs 

The rule. requiring an employep to furnish his em-, 
ployees with a safe place to wopk is inapplicable to em- 
ployees hired to make a dangerous place safe or to ef^ 
fect repairs. 

The rule as to the duty of the master with regard 
to the place of work, machinery, and appliances 
does not apply to cases in which the work on which 
the servant is engaged'consists of making repairs®^ 
or to cases in which the employee is engaged in the 
work of making a dangerous place safe.®® How- 
ever, this exception to the general rule that a mas¬ 
ter must furnish his servant with a safe place to 
work cannot 'be relied on by the master when the 
servant has been injured by reason of a danger not 
attendant on such work, and in respect of which a 


duty rested on the masternor does the qxception 
apply when the employee is engaged at the time of 
the injury on 'Such work on the order, or under the 
direction, of the master or his vice principal.®|^ 
Even where an employee is engaged in repair work, 
a duty rests on the cmploycr to makc the place as 
safe as may reasonably be done in vicw of the con- 
ditions.®® 

§ 251. Improper or Unusual Use or Test 

Where the place of work, machinery, or appllance Is 
reasonably safe and sultable for the purpose for which it 
was Intended, a servant cannot hold his master llable 
for personal injuries resulting .frem its inapproprlate, un- 
authorized, unnecessary, careless, Improper, or unusual 
use or test. 

Where the place of work, machinery, or appli- 
ance is reasonably safe and suitable for the purpose 
for which it was' intended, a servant cannot hold 
his master liable for personal injuries rcsulting 
from its inappropriate, unauthorized, unnecessary, 
careless, improper, or unusual use or test.®® The 
law does not exact of the master the extraprdinary 
diligence which would be requisite if it were rc- 
quired that instrumcntalities intended for onc use 
should be safe and suitable for every unintcncled 
use to which they might casually or unexpcctcdly be 


63. m.—'Clark V. Liston, 54 Tll.App. 

678. - " 

,39 C.J..P 440 note 23. 

64. Ky.—Hobson v. Turner, X85 S. 
W.2d 550, 299 Ky. 342. 

Mo.—Corpus Juris cited. in Stone v. 
Missouri Pao. Ry. Co., ,293 S.W. 
367, 369.’ 

Tex.—City of Timpson v. Powers, 
Civ.App., 119 S.W.2<a 145. 

Va.—Roberts v. Southern , Ry. Co., 
144 S.E. 863, 161 Va. ■816, rehearing 
denled 145 S.E. 255, 161 Va. 815. 
„39 C.J. P 440, note 24. 

Repairs on yladuct over rallroad 
tracks 

Kan.—MeCoy v. Atehison, T. & S. P. 
Ry. Co., 284 P. 417, 129 Kan. 781. 
Test of whether place of making 
minor repairs is safe is, whether em- 
ployer, as reasonably prudent man, 
could assume that particular em¬ 
ployee could safely do particular 
work at particular place, if he took 
reasonable care.—Seifferman v. 
Leach, 138 So. '6,63, 161 Miss. 853. 
Work not connected with repairs 
Where plaintife's employment was 
not connected with making of repairs 
causing ,condition of floor -through 
which plaintiff feli, there was no ex¬ 
ception ’ to safe-place rule.—pisher 
V. Laclede Gas Ligrht Co., Mo., 31 
S.W.2d 770. 


65. Ky.—Clover Splint Coal Co. v; 

Lorenz, 110 S.W.2d 45'7, 270 Ky. 
'676—Teary's Adm’r v. Hignite Coal 
Co., 102 S.W.2d 19, 267 Ky. 266— 
Baker v. High Splint Coal Co., 81 
S.W.2d 6T7, 258 Ky. 786—High 

Splint Coal Co. v. Baker, 67 S.W. 
2d 60, 247 Ky. 426. 

Mo.—corpus Juris cited in Stone v. 
'Missouri Pac. Ry. Co., 293 S.W, 
367, 369. 

N.y. —^Kowalsky v. Conreco Co., 190 
N.E. 206, 364 N.Y, 125, reargu- 
ment denied 191 N.E. 620, 2i64 N.Y. 
674. 

Tenn.—Moon v. City of Chattanooga, 
10 Tenn.App. 82. 

39 C.J. p 441 note 26. 

Inspector 

jRailroad, ignorant of presence of 
wire in Journal box packing, was 
not liable for death of employee, re- 
quired to inspect box^ from cut by 
wire,—Brewer’s Adm'x v. Louisville 
& N. R. Co., 34 S.W.2d 949, 237 Ky. 
71. 

66. Ark.—St. Louis, I. M. & S. R. 
'Co. V. Yates, 165 S.W. 282, 111 ArkJ 
486. 

Tex.—^Houston & T. C. R. Co. v. 

Long, Civ.App., 219 S.W. 212. 
Cleaulng up ruhbish 

The work of plaintifC in cleaning 
up, rubbish accumulating^ in buhdiUg? 
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during course of itw constructlon 
was not work making safe an xinmto 
place, and hence wa.s not an (ix<*ep- 
tion to genoral rulo that master 
must exorcise ordlnary caro to pro¬ 
vido'reasonably safe placo to work. 
—Stato ox rei, Lohrack ,v. Trimblo, 
274 S.W. 416, 308 Mo. 697. 

67. Ark.—St. ‘ LouJs, I. M.' S. R. 
Co. V. Baker, 163 S*W. 1B2, 110 Ark. 
241. 

68. Okl.—Ohamplln ReflulUjar Cd. of 
Now Moxlco V. Hantington,' 69 P. 
2d 31, 180 Okl. 280. ' 

69. Ark.—St. Louis-San Franclsco 
Ry. Co. V. Rogers, 290 S.W. 74, 

172 Ark. 606. 

Pia.—Gallespie v. Thornton, 117 So. 
'714, 95 Pla. 5, 

Ky.—Louisville & N. R, iCo. v. par- 
sons, 281 S.W. B19, 213 Ky. 432. 
■Miss.—Stewart v. Kroger Grnoory, 
etc., Co., 21 So.2d 912, 198 Miss. 
371. 

Okl.—Beasley v. Bond, 48 P.2d 299, 

173 Okl. 356—St. Louis & S. P. Ry. 
Co. V. Hartless, 241 P. 482, ll6 Okl. 
38. 

Or.—^Campbell v. Southern Pac. Co., 
260 p. 622, 120 Of. 122. 

Tenn.— 'Corpus JUrl» quoted in Jessie 
' V. Chattanooga Golf and Country 
Club, 121 S.W.2dl 657. 669. 173 

Tenn. 636. 

39 C.J. p 441 note 28. 
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applied,'^® and an employer is not chargeaWe with 
negligence because he. omits to inspect an instru- 
mentality to determine its suitability for such unex- 
pected and unintended uses7^ The employer is un¬ 
der no duty to guard against improper or unusual 
methods of use by an employee unless the improper 
use has, to the knowledge of the employer, become 
habitual among employees,^^ and the employer^s ac- 
quiescence in such a secondary use must be shown 
before he may be held negligent in not furnishing 


a safe instrumentality for such secondary pur- 
pose.'^3 When, however, an appliance is improper- 
ly used with the knowledge of the master, it makes 
no difference, as far as his liability for such im¬ 
proper pse is concerned, whether or not it was orig- 
inally built for such purpose and .where a mas¬ 
ter subjects an appliance to an unusual and uncon- 
templated Service or strain, by reason of which a 
servant is injured, he may be held liable,'^^ 


7. PROiaMATE Cause of Injurt 


§ 252. In General 

In order to hold a master liable for Injury to a 
servant alleged to have been caused by defects in the 
place for work, or in the machinery or appliances, the 
alleged defects must be shown to have been the proxi¬ 
mate cause of the injury. 


In order to hold a master liable for injury to a 
servant alleged to have been caused by defects in 
the place for work, or in the machinery or applianc¬ 
es, the alleged defects must be shown to have been 
the proximate cause of the injury,'^6 and this is true 


7p. Ga.—Babcock Bros. Lumbior Co. 
V. Johnson, 48 S.E. 438, 120 Ga. 
1030—McClain ' v. Seaboard Air 
Line Ry. Co„ 129 S.E. 876, 34 Ga. 

■ App. 8'6. 

71. Ga.—Babcock Bros. Lumber Co. 
V. Johnson, 48 S.E. 438, 120 Ga. 
1030—McLain v. Seaboard Air Line 
Ry. Co., 129 S.E. 876, 34 Ga.App. 
86 . 

72. Miss.—Stewart v. Kroger Gro- 
cery, etc., Co., 21 So.2d 912, 198 
Miss. 371. 

73. Wyo.—Chicago, B. & Q. R. Co. v. 
Murray, 277 P. 703, 40 Wyo. 324. 

Porbidden oustom 
Custom to use box car door handle 
for purpose not designed could not 
make railroad liable to switchman, 
where railroad forbade practice.— 
Campbell v. Southern Pac. Co., 250 
P. 622, 120 Or. 122. 

Occaslonal Improper use of appli- 
anoe, not in pursuanoe of recognized 
custom, is not sufficient to render 
master liable for rssulting injuries. 
—Gallespie v. Thornton, 117 So. 714, 
95 Fla. 6. 

74. Utah.—Oorpus Juris 'clted iu 
Kaumans v. White Star Gas & Oil 
Co., 63 P.2d 231, 236, 92 Utah 24. 

39 O.J. p 4*42 note 29. 
irew use directed by employer 
Okl.—Beasley v. Bond, 48 P.2d 299, 
173 Okl. 355. 

Utfih.—Kaumans v. White Star Gas 
& Oil Co., 63 P.2d 231, 92 Utah 24. 

7B. ,Pla.—Gallespie v. Thornton, 117 
So. 714, 95 Pia. '5. 

Mo.—^Compton v. . Louis Rich Const. 

Co., 287 S.W. 474, 815 Mo. 1068. 
Utah.—Corpus Juris oited in K^u- 
• mans v. White Star Gas & Oil Co., 
,l63 P.2d, 231, 236, 92 Utah 24. 

39 C.J. p 442 note 30. 

76. U.S.—Phillips Petroleum Co. y. 


Manning, C.C.A.Ark., 81 F.2d 849— 
Johns-Manville v. Pocker, C.C.A. 
Mo., 2i6 F.2d 204. 

Ark.—McNeese v. Raines, 3‘5 S.W.2d 
1026, 183 Ark. 320. 

Ga.—Pisher v. Georgia Northern Ry. 

Co., 134 S.E. 827, 3-5 Ga.App. 733. 
Ky.—Hobson v. Turner, 185 S.W.2d 
'560, 299 Ky. 342—Jessie’s Adm'x 
V. Gulf Reflning Co., 121 S.W.2d 
909, 275 Ky. 633. 

La.—Thomas v. Weil Bros., 128 So. 

685, 18 La.App. 684. 

Mass.—Sjostedt v. Webster, 28 N.E. 

2d 239, 306 Mass. 344. 

Miss,—^Wilson & Co. .v. Holmes, 177 
So. 24, 180 Miss. 361. 

Mo.—Carlisle v. Tilghmon, 159 S.W. 

2d 663—^Hunter v. Busy Bee Can- 
, dy Co., 27:1 S.W, 800, 307 Mo. 656 
—Penny v. Southeastem Express 
Co., App., 36 S.W.2d 940—Koenig 
V, Heitz, App., 282 S.W. 107—Bush- 
ong V. Barrett Co., App., 273 S.W. 
761. 

N.C.—HiU V. Moseley, 17 S.E.2d 676, 
220 N.C. 485. 

Okl.—Janow v. Lewisi 172 P.2d 31'5, 
197 Okl. 415. 

Or.—Brady v. Oregon Lumber Co., 
243 P. 96, 117 Or. 188, 45 A.L.R. 
812, rehearing denied 245 P. 732, 
118 Or. Ii5, 45 A.L.R. 812. 

Pa.—Rice v. Kring, 135 A. 838, 310 
Pa. 550. 

Tex.—^Harbin v. City of Beaumont, 
Oiv.App., 146 S.W.2d 297, error 
diSmissed, judgment correct—St. 
Louis Southwestern Ry. Co. of 
Texas v. Weatherly, Oiv.App., 2 
S.W.2d '555. 

39 C.J. p 442 note 32. 

Defective step on. pole 

In order to recover for negligence 
of employer in .failing to drive step 
far enough into electric light pole, 
it was necessary for injured lineman 
to ^ allege and prove that negligence 
in ' "that ' respect caused ' injuries.— 
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Kramer v. Kansas City Power &. 
Light Co., 279 S.W. 43, 311 Mo. 369. 
lusufflcient llghting 

(1) Where insufflcient lighting is 
not the proximate, cause of the in¬ 
jury, the employer may not be held 
liable therefor on the ground that 
he failed to furnish sufficient light. 
—Cain V. Humes-Deal Co\, 49 S.W.2d 
90, 329 Mo. 1107—Kolbow v. Haynes- 
Langenburg Mfg. Co., 3 'S.W.2d 226, 
318 Mo. 1243. 

(2) Where it is feasible to furnish 
light for construction work by em- 
pToyees, dangers in which would or- 
dinarily be discovered with reasona- 
bly sufficient light, failure to furnish 
such light may be the proximate 
cause of injury.—Gonyea v. Duluth, 

M. & I. R. Ry. Co., 19 N.W.2d 384, 
220 Minn. 225. 

TTuavoidable accident 
If the' injury is the resuit of an 
unavoidable accident, the master 
may not be held liable for neg¬ 
ligence. 

Ark,—Williams Bros. v. Witt, 43 S. 
W.2d 237, 184 Ark. 606—Booth 
Piihn Co. V. Pearsall, 33 S.W.2d 
404, 182 Ark. 864. 

N. C.—Parks v. Sandford & Brooks, 
144 S.E. 364, 196 N.C. 36. 

Where employer’s negligence was 
proximate cause of the Injury, he 
may be held liable therefor. 

Ark.—Safeway, Stores v. Phelps, 146. 
S.W.2d 337, 201 Ark. 495—P. Keich 
Mfg. Co. V. Wallace, 286 S.W. 815, 
171 Ark., 647. 

Fla.—Peninsular Telephone Co. v. 
Dority, 174 So. 446, 128 Fla. 106— 
Sutton V. Hancock, 141 So. 532, 10'5 
Fla. 497. 

Ga.—^Middlebrooks v. Atlanta Metal- 
lic Casket Co., 11 S.E.2d 682, 63 Ga. 

' App. 620. 

Ky.-i-Nugent Sand Co. v. Howard,. 
11 S.W.2d 985, 227 Ky. 9.1. 
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even where the defect arose from the master^s fail- 
ure tO' comply with’ the requirements of a statute 
which imposes on him particular duties for the se- 
curing of the safety of the working place, tools, 
machinery or appliances furnished to its servant,'^7 
since the master is not liable for violation of the 
statute unless the particular hazard against which 
the statute was intended to guard was the cause o£ 
the injury.78 In order to be the proximate resuit 
of the unsafe or defective place or appliance, the 
employee’s injury must have been the natural and 
probable resuit thereof,79 and the circumstances 
must have been such that in the exercise of rea- 
sonable care the employer might have anticipated 


injury to an employee as a resuit of the unsafe place 
or appliance,although it is not necessary that the 
employer should have foreseen the particular in¬ 
jury that did occur,^^ and the employer may be helcl 
responsible for any injury to his employee which 
was a natural or probable consequence of the em- 
ployer^s failure to provide a safe appliance or place 
to work.S^ 

The proximate cause is the dominant, efficient 
cause without which injury to the employee would 
not have occurred,^^ and if an instrumcntality un- 
related to the employer's negligcnce operated as an 
independent, intervening cause of the cmployce^s in¬ 
jury, the employer is not liablc.84 The proximate 


Mass.—^Watkins v. New York, N. H. 
& H. R. Co., 19'5 N.E. 888, 290 
Mass. 448. 

Mo.—Mooney v. Monark Gasoline & 
' Oil Co., 298 S.W. '69, 317 Mo. 1255 
— Loduca V. St. Louis-San Fran- 
cisco Ry. Co., 289 S.W. 908, 31‘6 Mo. 
331—Baries v. St. Louis Independ¬ 
ent Packing Co., App., 46 S.W.2d 
952—Bushong v. Barrett Co., App., 
273 S.W. 761. 

Neb.—Bilis v. Union Pac. R. Co., 19 
N.W.2d 641, 146 Neb. 397, opinion 
.adhered to 22 N.W.2d 305, 147 Neb. 
18. 

N.C.—Ellis V. Durham Herald Co., 
145 S.E. 283, 196 N.C. 262—Hole- 
man v. Pensacola Shipbuilding Co., 
134 S.E. 647, 192 N.C. 236—Boswell 
V. Whitehead Hosiery Mills, 132 S. 
E. 598, 191'N.C. 549—Paderick v. 
Goldsboro Lumber Co., 130 S.E. 29, 
190 N.C. 308. 

Okl.—Joy V. Pope, 53 P.2d 683, 175 
Okl. 640. 

Tenn.—Nashville Bridge Co. v. Hud- 
gins, 137 S.W.2d 327, 23 Tenn.App. 
677. 

Tex.—^B1 Paso Electric Co. v. Saw- 
yer, Civ.App., 291 S.W. '667, afflrm- 
ed, Com.App., 298 S.W. 267. 

77. U.S.—Atehison, T. & S. F. Ry. 
Co. V. Toops, Kan., 50 S.Ct. 281, 
281 U.S. 351, 74 L.Ed. 896—Ander- 
son V. Baltimore & O. R. Co., C.C. 
■A.N.T., 89 F.2d 629, certiorari de- 
nied Baltimore & O. R. Co. v. An- 
derson, 58 S.Ct. 14, 302 U.S. 696, 
82 L.Ed. 538—Southern Pac. Co. 
V. Ralston, C.C.A.Utah, 67 P.2d 
958—Wheelock v. Freiwald, C.C.A. 
Mo., 66 F.2d 694. 

Ark.—St. Louis-San Francisco Ry. 
Co. V. Childers, 124 S.W.2d 96-4, 197 
Ark. 527. 

Fla.—Taton v. Seaboard Air Line R. 

Co., 113 So. 671, 93 Fla. 1046. ■ 

Ga.—Tankersley v. Southern Ry. Co., 
35 S.E.2d 522, 73 Ga.App. 88—Pow- 
ell V. Waters, 190 S.E. 616, 65 Ga. 
App. 307. 

Mo.—^lark v. Chioago, R. I. & P. Ry. 

Co., 300 S.W. 758, 318 Mo. 453. 
N.C.—Ford V. Atlantic Coast Line R. 


Co., 182 S.E. 717, 209 N.C. 108— 
Southwell V. Atlantic Coast Line 

R. Co., 131 S.E. '670. 191 N.C. 153, 
reversed on other grounds 48 S. 
'Ct. 25, 275 U.S. 64, 72 L.Ed. 157. 

N.T.—Stem v. Great Island Corpo¬ 
ration, 293 N.Y.S. '608, 250 App.Eiv. 
115. 

39 C.J. p 445 note 33. 

Failure to employ foreman 
The alleged yiolation by mine own- 
er of his statutory duty to employ 
a foreman did not give rise to cause 
of action by employee for injuries 
sustained when rock in mine feli on 
him, where a careful inspection by 
a foreman would not have disclosed 
an unsafe condition, since neffligrence 
or violation of a statutory duty is 
not actionable unless it is the proxi¬ 
mate cause of the injury.—^-Powell v. 
Mitchell, 196 S.E. 153, 120 W.Va. 9. 

78. N.Y.—Balser v. Gammel, 12 N.Y. 

S. 2d 312, ^57 App.Eiv. 85. appeal 
denied' 14 N.Y.S.2d 496, 257 App. 
Div. 1044, afflrmed 31 N.B.2d 923, 
284 N.Y. 797. 

79. U.S.—New York, C. & St. L. R. 
Co. V. Boulden, C.C.A.Ind., 63 F.2d 
917, certiorari denied 53 S.Ct. 785, 
289 U.S. 753. 77 L.Ed. 1498. 

Ga.—Blair v. Fulton Bakery, 24 S.E. 

2d 698, 68 Ga.App. 879. 

Mo.—Wack V. F. B. Schoenberg Mfg. 
Co., 63 S.W.2d 28, 331 Mo. 197. 

80. Ark.—^Alaska Lumber Co. v. 
Spurlin, 37 S.W.2d 82, 183 Ark. 
576. 

Ga.—Blair v. Fulton Bakery, 24 S.E. 

2d 598, 68 Ga.App. 879. ’ , 

Tex.—Railway Express Agency v. 
Robinson, Civ.App., 162 S.W.2d 984, 
erfor refused. 

Bare posslblllty 

In order to warrant recovery under 
Federal Employers’ Llability Act, the 
carrier’s negligence must be a link 
in an unbroken chaln of reasonably 
foreseeable events, bare possibility 
not being sufficient, and events too 
remote to recLuire reasonable provi- 
sion need not be anticipated.—^Ellis 
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V. Union Pac. R. Co., 22 N.W.2d 305, 
22 Neb. 1?. 

81. U.S.—Smith v. Shevlln-Hixon 
Co., C.C.A.Or., 167 F.2d 51—Maty v. 
Grasselli Chemical Co., C.C.A.N.J., 
98 F.2d 877. 

Ind.—Baltimore & O. R. Co. v. Ran- 
ier, 149 N.E. 361, 84 Ind.App. 642. 
Miss.—^Veney v. Samuels, 107 So. 617, 
142 Miss. 476. 

Mo.—Wack V. F. E. S(shoenberg Mfg. 
Co., 53 ■S.W.2d 28, 331 Mo. 197— 
Stegemann v. Heil Packing Co., 
App., 2 S.W.2d '169—McGowan v. 
American Mfg. Co., App., 270 S. 
W. 423. 

N.H.—Bagley v. Small, 26 A.2d 23, 
92 N.H. 107. 

N.C.—0'Brien v. Parks Cramer Co., 
145 S.E. 684, 196 N.C. 359. 

CaxLcer 

A storage battery manufacturor in 
whose piant a "pickler" developed 
cancer as alleged resuit of aulphurlc 
acid mist In the air could not ex¬ 
cuse its negligence in faillng to take 
proper precautionary measures by al- 
leging that varicus expert wltnesses 
could not recalZ any other case in 
which Inhalatlon of sulphuric acid 
fumes actually resulted in cancer.— 
Boal V. Electric Storage Battery Co., 
C.C.A.Pa., 98 F.2d 815. 

82. Mo.—Struckel v. Busch Sulzer 
Bros. Diesel Engine Co., App., 300 
S.W. '993—Maier v. American Car 
& Foundry. Co., App., 296 S.W. 212. 

sa N.C.—Cole V. Seaboard Air Line 
Ry. Co., 164 S.E. 682, 199 N.C. 389, 
certiorari denied Seaboard Air Line 
Ry. Co. V. Cole, 51 S.Ct. 182, 282 
U.S. 898, ,76 L.Ed. 791. 

84. N.C.—Cole V. Seaboard Air Une 
Ry. Co., 154 S.E. 682, 199 N.C. 389, 
certiorari denied Seaboard Air Line 
Ry. Co. V. Cole, 61 S.Ct, 182,'282 
U.S. 898, 75 L.Ed. 791. 

Okl.—Janow v. Lewis, 172 P.2d 316, 
197 Okl. 415. 

Aot of thlrd. persom in knocking 
ironing board off hook on door was 
an Intervening efficient cause as.re- 
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cause of injury musf be the efficient caiise.whick set 
in motion the chain^of cifcumstances leading to the 
injury if the negligence complained of merely fur- 
hished a condition by- which the injury was .p'Ossible 
and a subsequent ihdependent act caused the injury, 
the existence of such condition ia not the proximate 
cause of the> ihjury.5® It is not necessary that the 
proximate cause have been immediate in time, and 
the fact that the, injury occu,rred some time after the 
negligeiit act may be immaterial,S7 and,in seeking 
tbe proximate cause of,an employee^s injury one 
m,ust look to conditions as they actually were at the 
time of injury and ngt as they might have been.^S 
Sok or semral causation, 'The master^s negli- 
gence need not have been the sole cause of his em- 
ployee^s injury in order to impose liability,^^ and 
the master may be held responsible where his negli- 
gence was a concurfing proximate cause of the in- 
jury.90 If the injury would not have occurred but 
for the unsafe place or appliance which intervened 
piroximately to cause the injury, it constituted one 
pf;the proximate concurring causes of the injury no 
matter what set in motion the train of events cul- 
minating in,such injury.®^ On the other hand, an 

spected liability of employer for in¬ 
juries to servant struck by ironing 
board.—Leavitt v. Stamp, 293 P. 414, 

134 Or. 191. 

85. Okl.—^Corpus JTurls* quoted In 
Munroe v. Schoenfeld & Hunter 
Drillingr Co., 61 P.2d 1045. 1047. 178 
Okl. 149. 

Va.—Parmer's Adm’x v. Chesapeake 
& O. Ky. Co.. 131 S.B. 334. 144 Va. 
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39, C.J. p 445 note 34. 

86. U.S.—Anderson v. 

O. R. Co.. C.C.A,N.T., 89 Pi2d 629, 
certiorari denied Baltimore & O. 

R. Co. V. Anderson, 68 S.Ct, 

■ 302 XJ.S. 696. 82 L.Ed.- 638. 

Ga.—^Powell v. WaterSi''190 S.E. 615',' 

■5'6 Ga.App. 307. 

Miss.—^Wilkie v. West Const. Co. of 
Tennessee, 16 So.2d 617, 196 Miss. 

233. , . 

Okl,—Corpus Juris ^uoted in Munroe 
.V. Schoenfeld & Hunter Prilling 
Co.. '61 P.2d 1045, 1047, 178 Okl. 

' 149 . ^ ■ 

'39 C.J. p 4'46 note 35. 

Cps^aiElon bf dbfectlve chutb 
Bmplbyee, sustaining iriguinal her¬ 
nia by heavy iifting in operating coal 
chute, with , knowledge. that- aprpn 
hinges were bent. was held not to 
have shown injury resulting from 
emplpyer's negligence.^—Bayer, 

Chicago, B. & Q. R. Co., 

459,.'63 S.E, 116. , .v 

87. Wis.—Freeman v. Delis’ Papei;* & 

^.iPulp ;Co., ,136:t.-N.W. r64(\ 150 :W4s. 

, . - . .f* . r 

88. ’ , *Va.-MFariuer^s Adtti^x'v. Ohesa- 


employer is ^not liable for injury to his employee in 
an accident - resulting from any of several causes, 
where it appears that .the employer wa-s responsible 
for some but not for others.^2 

§ 253. Buildings 

A defect In a buHding fop which the employer \s re¬ 
sponsible must be the proximate cause of h-ls ,employee's 
injury or there can be no recovery against him. 

Where plaintiff alleges a.breach of the employer^s 
duty to furnish him a safe building as a place for 
Work, he can recover only where defects in or about 
such building are shown to be the proximate cause 
of the injury.95 This is true where the defects con- 
sist of the master^s failure to comply with a statu- 
tory requirement in respect of such place of work.^4 

§ 254. Defective or Dangerous Machinery 

In order to hold a master liable for injuries to a 
servant alleged to have been caused by reason of defec¬ 
tive machinery or appllances, such defective condition 
‘ must be shown to have been the proximate cause of the 
injury. 

In order to hold a master liable for injuries to a 
servant alleged to have been caused by reason o,f 

Ambrose, N.J., 50 S.Ct. 198, 280 U. 
S. 486. 74 L.Ed. 562. 

93. Ark.—Union Compress & Ware- 

house Co. V. Edison, l04 S‘W.2d 459, 
193 Ark. 1044. , 

Me.—Charpentler y. Great Atlantic 
& Paolflc Tea Co., 157 A. 237. ‘130 
Me, '423. 

Miss.—Suprelne Instruments Corpo¬ 
ration V. Lehr, 1 So.^d 242, 190 
Miss. 600, sustaining suggestion of 
error 199, So. 294, 190 Miss. 600. 
Mo.—^Cain y. Humes-Deal Co., 49 S. 
W.2d 90, '329 Mo. 1107. 

C.J. p 44'6 note 37._ 

94. Minn.—Golden v. Lerch Bros., 
281 N.W. 240, 203 Minn. 211. 

39 C.J. p 446 no.te 3,8. .' 

Breacli of statutory duty- to Ven.* 
tllate the place of. work so. as ‘to 
preclude gathering- of silica dust, 
from' -which an employee suffered 
through particles entering his lungs 
and causing silicosis, later develop- 
ing into superimposed tuberculosis, 
from which he died, imposed' liability 
on a cdpartnership which had to- 
ployed decedent for 'twclve years in 
such unsafe place of work, but did 
not iImpoSie .liability on a successor 
Corporation which had employed the 
decedent oiily a short period during 
which he had' Httie exposure to silica 
dust, as .the breach of the duty to 
ventilate -by the: cbrporatlon. did not 
cause,.: of evSh.: aggfavate;. 'decedaht’s 
condition in view of the «very short 
tim'e,*that h6 .was rlexposed ‘during 
the corp'oration's - erftipldyment of him. 
—iQoldSn v. Lerch Bros., Inc.',’ supra. 


Baltimore ■ & 


14, 


V. 

220 N.W. 


peake & O.- Ry, Co., 131 S.E. 334, 
144 Va. 66. 

89. Ky,—Kelly & Shields v. Miller, 
33 S,.W.2d 662.' 236 Ky. 698. 

Mo.—Wack V. P. E. Schoenberg Mfg. 
Co., 63 S.W.2d 28, 331 Mo. 197. 

90. ky.—Kelly & Shields v. Miher, 
33 S.W.2d 662, 536- Ky,, 698. 

Miss.—Adams v, Hicks, 178 So. 484, 
181 Miss. 165—Gulf Refining Co. v. 
Perrell,'147 So. 476, 135 Miss. 296. 
Mo.'—^Weick 'v. P. E. Schoenberg Mfg. 
Co.,, '53 S.W.2d 28, 331 Mo. 197— 
Brackett v. James Black Masonry 
& Contracttng Co., 32 S.W.2d 288, 
,.326' Mo. 387,' 

Okl.—Bpasley v. Bo‘nd, 48 P.2d 299, 
i73.;Okl. 355. , 

FaUure to djseuerglzo 

Power company was not relieved 
of liability, for,; negligence in action 
for death of liueman falling against 
high-powered wire which had not 
been'deenergized, wber-e lineman in 
falling iiivaluntarily threw up, the 
hand that came in contact with the 
■v^ire.—Misslssippi Power & Light Co. 
V. Merritt, 12 ‘ So.2d 627, 194 Miss. 
794. ' 

91. Mo.—klaber v. Pidelity 3^|dg. 

Co., App., 19 S.W.2d 758. , ^ 

Hfstxvow 9 cafff( 4 d -held proxinaate 

concurfing cause of plaintiffs death 
when hestopd up. and struck his 
h^ad against overhanging. e 9 .yes re¬ 
sulting iUj loss pf balance and fatal 
fall.-rKlaber-. v, Pidelity Bldg. Co.„ 
supra. . r,- ! , 

92;'. JU.S.—New ‘Tork Cent. R. Ca<‘V. 
1008 
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§ 255 


defective machinery or appliances, ^uch defective 
condition must be shown to have been the' proximate 
cause o£’the injury;^® and, although negligence is 
alleged in respect of the master^s failure to comply 
with a statute requiring the guarding of machinery* 
for the safety of employees, there can be no recovery 
for injuries alleged to have been received by reason 
of noncompliance with such a statute unless a causal 
connection is shown between such negligence and 
the injuries complained of.^® However, an employ- 
er may be held liable for injuries sustained by his 
employee where the injury was proximately caused 
by dangerous or defective machinery,97 even though 
the precise manner of injury could not have been 
foreseen,9S and the fact that the master’s negligence 
was combined with another independent intervening 
cause does not preclyde recovery.99 Moreover, the 
fact that an employee was injured' as a resuit of his' 
normal rc^ctibn to the stimulus of a situation creat-' 
ed by defective or dangerous machinery 'rather than 
directly by such machinery does not destroy the 
chain of bausationA 


§ 255. Railroads 

In order to hold a pallroad liable fop Injuries to a 
servant alleged to have been caused by defects In Its 
'structures or equipment, the alleged defects must be 
shown to have been the proximate cause of the Injury. 

The, general rule, discussed supra § 252, that in 
order to hold a master liable for injuries to a serv¬ 
ant alleged to have been caused by defects in the 
place of work, or in the machinery or appliances, 
the alleged defects must be shown to have been the 
proximate cause of the injury applies to actions 
against railroads.^ The injury sustained must be 
one reasonably to have been forcscen as a natural 
consequence of the railroad^s default in such rc- 
spect in order , to render it liable,3 and the railroad 
will not be responsible where an independent inter- 
venirig agency was the cause of injury.*^ Where, 
however, the danger or dcfcct for which the railroad 
is responsible constituted the proximate cause of the 
injury, liability is imposed,^ and an employee may 
recover for injuries proximately caused by the rail- 


95. Ind.—Piepho.v. Gesse, 18 N,E3.2d 
468, 106,'lnd.App.. 450. 

Mo.—Stokes V. . Springfield Wagon 
Co„ App., 289 S.W. 987. 

Tex.—MeCann V. Grider, Civ.App., 83 
S.W.2d 707, error refused, 

89 C.J. p' 446 note 39. ' 

Xnterveuing act of servant 
Where servant put his hand 
th^rough .opening in front end of boli 
extractor, to remov-e stick lodged in 
a defective screen^-an^ flngers on his 
hand were amputated when knocked 
against the ,saws which were running 
in, extractor, voluntary act of serv¬ 
ant ,ih extending his hand and arm 
intp‘ machine while it was in oper- 
atjon constituted independent i^^iter- 
vening cause of accident,' and negli¬ 
gence of master in permitting ma- 
chine %‘o be,. dut of repair Was hot 
direct or proximate cause' df serv- 
ant's injury.—State ex rei. Boeving 
V; Cox, 276 S.W. 869, 310 Mo. ^67. 

96. Kan.—Byland v. E. I. Du Pont 
de Nemours. Powder Co.,. 144 P. 
251, 93 Kan. 988, L.R.A.1915P 1000, 

. reheairing denied 144 P. 282, 93 
Kan. 668. 

Mo.—Habe v. .Gille Mfg. Co.,’ 271 S.W’. 

1023, 219.Mo.App. 234., ' 

39’C.J. p 447 note 41, p 407 nOte B2, 

97. Fla.—H. & O. Operating Co. v. 
Possum, 176 So.'865, 129 Fla.,'480 
—Kelly V., Florida Nat. Bldg., Cor¬ 
poratiori, 172.'sd.' 926, 127 Fisu 180. 

Ga.—Walters v/B^qrpy.^ Schbdls, 1'51 
, S.E. 644, 40 (^a.4pp. 751. , ' , 

N.C;.r—Eliis .V., Durharin ,Herald Co., 
.,145 -S.E. 283, 186^N.C. <,2'6'i5. . 

Olenri.^.TTPearson vJSfardwood ••Plooririg 
56 C.J.S.-64 


, Co. V. Phillips, 120 S.W.2d 073, 22 
Tenn.App. 206' 

39 C.J. p 446 note- 39 [cj. 

98. N.H.—^Nason v. Lord-Merrow 
Excelsior Co., 29 A.2d 464, 92 N.PI. 
251. 

Probability of harm 
Employer could not disclaim lia¬ 
bility for injuries to employee while 
operating an excelsior machine ori 
; ground that no reasonable periSbn in 
position of' employer could have been 
expected to anticipate that circum- 
stances would coincide to cause the 
accident, since it is sufficient if it 
appears ’that‘'negligent ac,t of de¬ 
fendant would probably cause harm 
to another even' though precise man¬ 
ner In which it occurred could not 
have beeh foreseen.—Nason v. Lord- 
Merrow Excelsior Co., ‘supra. 

99. Ga.—^Walters v. Borry Schools, 

. 151 S.E. 544, 40 Ga.App. 751. 

^ 0 .—Craven v. Halpin-Boyle Const. 
Co., App., 16 .S.W,2d 853—Pishell 
V. American Press, App., 253 S.W.- 
508. 

Okl,—McDuff V. MeParlin, 95 'P.2d 
■'630, 185 Okl. 569. \ ■ 

L U.S.—Spmogyi v. Cincinnati, N. 

O. & T. P. Ry. Co', C,C.A.Ky., 101 
F.2d 480. 

Baokiri-g ixito machinery 
W;here workman, after, being 
struck hy PUlley from, a defectivo 
n)iac'bine>, backed. mtb, another ma¬ 
chine and was , knocked, to the floor, 
c/ausal relation betyr^en , defect and 
injuries was nb|:. d'estro,yed |;so as to 
;preo],ude reco.yary, frop eriiploy^r for 
workm,an's , deatth.—Sopo^yi .v.,' Cin- 
. 9 Pnati, N. Tj P.. Ry. Cp,,- supipa. 

im 


2 . U.S.—Atlantic Coast Line R. Co. 
V. Southwell, N.C., 48 S.Ct. 25, 275 
U.S. 64, 72 L.Ed. 157—Kroger v 
Baltimoro & O. R. Co., C.C.A.Pa., 
2^ F.2d 728. 

Ga.—Grant v. Atlantic Coast Line 

R. Co., 147 S.E. 910, 30 G.i.App. 
,596. 

Kan.—Weigand v. Chicago, R. I. «fe 

P. Ry. Co., 240 P. 615, 121 Kan, 
610. 

Ky.—Chesapeake <& O. Ry. Co. v, 
Holbrook, 271 S.W. 583, 208 Ky, 
. 488. 

Mass.—p'Brien v. Boston M. R, R., 
164 N.E. 446, 265 Ma.ss. 527. 

Mich.—Risk v. Ptsro Marquette 34y. 

'Co., 219 N.W. 685; 242 Midi, 43«. 
N.Y.—Popadines v. Davls, 209 N.Y. 

S. 689. 213 App.Div. 9. 

Ohio.-^New York, C. & St. L. Ry. 

Co. V. Wolf, 169. N.E. 861, 26 Ohio 
App. 292. 

Okl.—Atehison, T. & S. F. Ry, Co. 
v; Ford, 4'3 P.2d 459, 171 Okl. 616. 
Fallure of xailroa4 to provide toL 
let was not proximate cause of in¬ 
juries to cook for'railroad bridge 
gang tripping Into diteh while etnp- 
tying slpp jar.—Panhandle & S. F. 
Ry, 'Co. V. 'Sledge, Tex.Civ.App., 31 S. 
W.2d 146, aflfirmed Sledge v. Pan- 
handle & S. F. R, Co., Com.App., 45 &. 
W.2d 1112. 

3. y.S.—Wolfe v. Henwood,' C.C.A. 

Ark., 1'62 F.2d 998. 

111.—Knaus v. Southern Ry. Co., 246 
, 111.App. 192. , , . ■ 

4. ' U.S.—^Wolfe vl”'Henwood; C.C.A. 
Ark., 162 F.2d 998. 

5. .p^.S.-—Reading Co. v. Geary, C.C. 

47 Jr. 2 ^ ,142, 79 226„ 
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road*s breach of statutory duty in respect of safe 
appliances even though the employee was not at the 
time o£ injury engaged in an operation in which the 
particular appliance was designed to protect him, as 
discussed supra §§ 227, 228. The railroad may he 
held responsible where its negligeiice contributed 
with other agencies as a concurring proximate cause 
of the employee^s injury.® 

§ 256. -Tracks and Roadbeds 

In an action against a railroad company for Injuries 
alleged to have been caUsed by a defective condition of 
the tracks or roadbed, in order for piaintiff to recover It 
must be shown that the violation of the employer's duty 
in that respect was the proximate cause of the Injury, 

In an action against a railroad company for inju¬ 
ries alleged to have been caused by a defective con¬ 
dition bf the tracks or roadbed, in order for piaintiff 
to recover it must be shown that the violation of the 
employer’s duty in that respect was the proximate 
cause of the injury,^ and this is true where the neg- 
ligence is predicated on a violation of a statute or 
a municipal ordinancc.® It is not essential to lia- 


bility of the railroad that it should have been able to 
anticipate the precise character of the accident or 
injury to an employee. resulting from defective 
tracks or roadbed.® The company will not be re- 
lieved from liability because other causes contrib¬ 
uted to the accident,but it will not be liable where 
the injuries were caused by the intervening wrongful 
act of a third person.^l 

§ 257. - Locomotives ^ 

In an action by an employee against a railroad com¬ 
pany for injuries aiieged to be due to the defective con¬ 
dition of a locomotive, recovery can be had oniy when 
such defects were the proximate cause of the injury. 

In an action by an employee against a railroad 
company for injuries alleged to be due to the de¬ 
fective condition of a locomotive, recovery can be 
had only when such defects were the proximate 
cause of the injury.i^ In the absence of a proxi¬ 
mate causal relation between violation and injury, 
the railroad may not be held liable even though it 
violated safety regulations imposed by statute^® or 


certiorari denied 51 'S.Ct. 492, 283 , 
U.S. 844, 75 L.Ed. 1454. 

Ga.—Grant v. Atlantic Coast Line R. 

Co., 147 S.B. 919, 39 Ga.App. 596. 
La.—Taylor v. Texas & N. O. R. Co., 
App., 22 So.2d 771. 

Minn.—^McDermott v. Mlnneapolis, N. 
& S. Ry. Co., 283 N.W. 116, 204 
Minn. 216. 

Okl.—Carter v. Chicago, R. I. & P. 
Ry. Co., 65 P.2d 469, 179 Okl. 292 
—Chicago, R. I. & P. Ry. Co. v, 
Brooks, 11 P.2d 142, 15’5 Okl. 63, 
certiorari denied 'Chicago, R. I. & 
P. R. Co. V. Squire, '52 S.Ct. 502, 
286 U.S. 552, 76 L.Ed. 1287, 

6 . Mich.—Thrall v. Pere Marquette 
Ry. Co., 229 N.W. 488, 249 Mich. 
•440. 

7. Ga. — ^Southern Ry. Co. v. Luiis- 
ford, 194 S.E. 602, 57 Ga.App. '53, 
certiorari denied 69 S.Ct. 78, 305 
U.S. 619, 83 L.Ed. 395. 

Ky.—Louisville <$s N. R. Co. v. Berry, 
'272 S.W. 6, 208 Ky. 795. 

Mo.—Talbert v. Chicago, R. I. & P. 
Ry. Co., 284 .S.W. 499, 314 Mo. 
352. 

Tex.—Paris & G, N. Ry. Co. v. Staf- 
ford, Com.App., 53 S.W.2d 1019. 

89 C.J. p 447 note 42. 

Conditloxi rather thau cause 

Railroad signal maintainer, Jump- 
ing from railroad track car, stalled 
at highway Crossing by cinders in 
flangeways of rails, because of im¬ 
minent collision with motorist who 
attempted to pass to rear of track 
car Instead of stopping, could not re-, 
cover from employer for injuries sus- 
tained, since presence of cinders in 
flangeways was a condition rather 
than cause of accident.—Morse v. 


Pennsylvania R. €o., C.C.A.N.Y., 74 
P.2d 677, certiorari denied 65 S.Ct. 
'665, 295 U.S. 743, 79 L.Ed. 1689. 
Negllgenoe held proximate cause of 
injury 

Wash.—Blessing v. Camas Prairle R. 

Co., 100 P.2d 416, 3 ■Wash.2d 266. 
39 C.J. p 447 note 42 [a]. 

8. U.S.—Cogswell V. Chicago & E. 
T. R. Co., C.C.A.I11., 153 P.2d 94, 

reversed on other grounds 66 S. 
Ct. 1122, 328 U.S. 820, 90 L.Ed. 
1601. 

N.Y,—Heck v. Lehigh Valley R. Co., 
149 N.E. 835, 2-41 N.Y. 212. 

39 C.J. p 448 note 43. 

Unbroken Chain of causation 

The mere fact that with a sound 
rail opposite the derailer which 
caused derailing of a car and death 
of brakeman the accident might not 
have happened was insufflcient to 
impose liability on railroad under 
Pederal Employers’ Liability Act 
since railroad’s negligence must be a 
link in unbroken chain of reasonably 
foreseeable events.—Brady v. South¬ 
ern Ry. Co., N.C., 64 S.Ct. 232, 320 U. 
S. 476, 88 L.Ed. 239. 

9. U.S.—Virginian Ry. Co. v. Staton, 
C.C.A.W.Va., 84 F.2d 133. 

Some Injury anticipated 
Railroad could not escape' liability 
for brakeman’s loss of leg during 
switching operation when in course 
of duty brakeman attempted to un- 
couple freight cars on ground that 
injury from protruding spikes to 
brakeman engaged in switching op¬ 
eration was so improbable that it 
was not reasona.ble to ■ anticipate it, 
'since liability is not dependent on 

1010 


prevision of preciSe event, it being 
sufficient if some injury may be rea¬ 
sonably expected, unless precaution 
is taken.—Virginian Ry, Co. v. Sta¬ 
ton, supra. 

10. Ga.—Southern Ry. Co. v. Luns- 
ford, 194 S.E. 602, 57 Ga.App. 6-3, 
certiorari denied 69 S.Ct. 78, 305 U. 
S. 619, 83 L.Ed. 396. 

Wash.—Blessing v. Camas Pralrie R. 

Co., 100 P.2d 416, 3 Wash.2d 266. 
39 C.J. p 448 note 44. 

Ciear track' 

Where breach of obligation to 
furnish ciear track is concurring 
cause, negligence of another cannot 
defeat recovery.—Kansas City South¬ 
ern Ry. Co. V. Nectaux, C.C.A.La., 25 
E.2d 317, certiorari denied Kansas 
City Southern Ry. Co. v. Nectaux, 
49 S.Ct. 24, 278 U.S. 621, 73 L.Ed. 
5-42. 

11. La.—McDoniel v. Arkansas, L. &- 
G. R. Co., 63 So. 981, 127 La. 757. 

39 C.J. p 448 note 45. 

12. U.S.—Cogswell V. Chicago & E. 
I. R. Co., C.C.A,I1L, 153 P.2d 94, 
reversed on other grounds 66 S.Ct. 
1122, 328 U.S. 820. 90 L.Ed. 1601. 

Ala.—^Louisville & N. R. Co. v. Al- 
len’s Adm’r, 78 Ala. 494. 

Tex.'—St. Louis Southwestern By. 
Co. of Texas v. Johns, Civ.App., 
286 S.W. 281. 

39 C.J. p 448 note 46. 

13. U.S.—^Anderson v. Baltlmore & 
O. R. Co., C.C.A.N.Y., 89 P.2d 629, 
certiorari derti^sd Baltlmore & O. 
R. Co. V. Anderson, '68 S.Ct. 14, 
302 U.S. 696, 82 L.Ed. 638—Bog- 
hich V. Louisville & N. R. Co., 
C.C.A.Pla., 26 F.2d 851—Lehigh 
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a(iministrative rule,^^ and, althoiigh the Federal Em- 
pioyers* Liability Act imposes Hability for an injury 
"'resulting in whole or in part’^ from the negligence 
of a railroad company in failing to maintain its en- 
gines or cars in the prescribed condition, it neces- 
sarily remains true that the partial negligence must 
be of the same cauwsal nature as though no other ele- 
ment of negligence were present.^s However, if 
the danger' or defect in respect of the locomotive 
was the proximate cause of an employee’s injury the 
railroad may be held responsible for its negligence 
in such respect,and this is true although other in- 
strumentalities may have concurred with the rail- 
road’s negligence in causing the injury.i7 

§ 258. —r- Cars 

In an action against a railroad company for Injuries 
to an employee caused by allegediy defective cars, the 
employer is not llable therefor uniess the Injuries were 
proximately caused by the alleged defects. 

Defects in railroad cars alleged as a cause of in¬ 
jury will not make the employer liable uniess such 


defects were the proximate cause of the injury com- 
plained of,^^ and this rule is applicable even in cases 
where the defect constitutes a violation of the rail- 
road^s statutory diity,^^ such as under the Federal 
Employer’s Liability Act.^o On the other hand, re- 
covery may be had against the railroad company 
where the injury was caused, wholly or in part, by 
a defective car.^l 

Federal Safety Appliance Act, In order to sus- 
tain a recovery on the ground that a railway com¬ 
pany has violated the Federal Safety Appliance Act 
in respect of the equipmcnt of its cars, there must be 
a causal rclation betwcen the fact of delinquency and 
the fact of injury, and the act has not changed the 
rule of law as to proximate cause, or broken down 
distinctions bctwcen the occasion and the cause of 
injury, 22 and a violation of such statute gives riso 
to no cause of action in favor of an injurccl em¬ 
ployee uniess it occasions or contributos to the in- 
jury.^2 On the other hand, where proximate cause 
is shown the railroad may bc held responsible,24 


Valley R. Co. v. Beltz, C.O.A.N. 

T. , 10 P.2d '74, certiorari denied. 46 
S.Ot. 205, 270 U.S. 641, 70 L.Ed. 
775. 

Ga.—Seaboard Air Line Ry. Co. v. 
D’Av}gnon, 163 S.B. 96, 41 Ga.App. 
263, certiorari denied 51 S.Ct. 361, 
283 U.S. 827, 76 L.Ed. 1441—Wat- 
son V. Georgia Southern & F. Ry. 
Co., 136 S.E. 921, 36 Ga.App. 462, 
afRrmed 146 S.E. 843, 16’7 Ga. 841, 
certiorari denied 49 S.Ct. 352, 279 

U. S. 857, 73 L.Ed. 998. 

Ky.—Louisville & N. R. Co. v. Ste- 
phens, 182 S.W.2d 447, 298 Ky. 

328. 

Va.—Crosswhite v. Southern Ry. Co., 
23 S.E.2d 777,'181 Va. 40. 

39 C.J. p 448 note 48. 

14. ' U.S.—Raudenbush v. Baltimore 
& O. R. R., r>.C.Pa., 63 F.Supp. 

329. 

15. U.S.—Seaboard Air Line R. Co. 

V. Horton, N.C., 36 S.Ct. 180, 233 
U.S. 595, '60 L.Ed. 458—Phillips v. 
Pennsylvania R. Co., C.C.A.Ind., 
283 P. 381, certiorari denied 43 S. 
Ct. 93, 260 U.S. 731, 67 L.Ed. 486. 

39 C.J. p 448 note 49. 

16. Tex.—Atehison, T. & S. P. R. 
Co. V. Mills, 116 S.W. 852, 63 Tex. 
'Civ.App. 369. 

17. 111.—0'Brien v. Chicago & N. 

W. Ry. Co.. 68 N.E.2d 638, 329 111. 
App. 382. 

Tex.—^Atehison, T. & S. P. R. Co. v, 
Mill^, 116 S.W. 8'52, 53 Tex.Civ. 
App. 369. 

Act Of third person 
The fact that railroad brakeman, 
in his natural haste to escape from 
locomotive engine cab to avofd death 
or injury from steam, smoke, and 


embers escaping from boiler, which 
burst because of engineer's negli¬ 
gence in failing to keep suiRcient 
water therein, knocked filreman from 
cab, causing his death, dld not re- 
lieve railroad company from liabil¬ 
ity therefor on ground that such 
negligence was not proximate cause 
of death.—Louisville & N. R. Co. v. 
Stephens. 182 S.W.2d 447, 208 Ky. 
328. 

18. Ky.—Louisville & N. R. Co. v. 
Napier, 3 S.W.2d 1070, .223 Ky. 
417, 64 A.L.R. 513—Long Pork Ry. 
Co, V. Perrell, 298 S.W. 953, 210 
Ky. 458. 

N.H.—Saunders v. Boston & M. R. R., 
136 A. 264, 82 N.H. 476, 60 A.L.R. 
367. 

'39 C.J. p 448 note 50. 

19. Ga.—Powell v. Waters, 190 S.E. 
'615, '65 Ga.App. 307. 

Mich.—Risk v. Pere Marquette Ry. 
Co., 219 N.W. 685, 242 Mich. 433. 

20. Mich.—Risk*v. Pere Marquette 
Ry. Co., supra—Kurtz v. Detroit, 
T, & I. R. Co., 213 N.W. 169, 238 
Mich. 289, certiorari denied 48 S. 
Ct. 31, 27'5 U.S. 636, 72 L.Ed. 412. 

N.H.—^Kenney v. Boston & Maine R. 

R. , 33 A.2d 557, 92 N.H. 495. 

Tex.—Payne v. Robey, Com.App,, 257 

S. W. 873. 

21. U.S.—Philadelphia & R. Ry. Co. 
V. Auchenbach, O.C.A.N.J., 16 P.2d 
550, certiorari denied 47 S.Ct. 476, 
273 U.S. 761, 71 L.Ed. 878, 

Tex.—Fort Worth & D. C. Ry. Co. 
V. Williams, Civ.App., 276 S.W. 
415, certiorari denied 46 S.Ct. 356, 
270 U.S. 661, 70 L.Ed. 786. 

22. U.S.^Cusson V. Canadian Pac. 
Ry. Co., C.C.A.Vt., 116 P.2d 430—, 


I Vigor V. Chesapeakc & O. Ry. Co.,, 

I C.C.A.Ind., 101 F.2d 865, certiorari 
denied Chosapcako & O. R. Co. v. 
Vigor, 59 S.Ct. 1031, 307 U.S. 636, 
83 L.Ed. 1517. 

Ga.—Powell v. Waters, 190 S.E. 615. 
65 Ga.App. 307, 

N.D.—Johnson v. Minneapolls, St. P. 
& S. S. M. Ry. Co., 309 N.W. 786, 
54 N.D. 351. 

39 C.J. p 448 note 62. 

23. U.S.—Chicago, M., St. P. &, P. R. 
R. Co. V. Linehan, C.O.A.Minn,, 65. 
P.2d 378. 

39 C.J. p 387 note 60. 

24. U.S.—Brady v. Termlnai R, 

Ass'n of St. Louis, Mo., 58 S.Ct. 
426, 303 U.S. 10, 82 L.Ed. 614— 
Swinson v. Chicago, St. P„ M. & O. 
Ry. Co., Minn., 55 ^S.Ct. 517, 294 
U.S. 629, 79 L.Ed. 1041, 96 A.L.R. 
1136, rehearing denied 55 S.Ct. 642, 
296 U.S. 767, 79 L.Ed. 1708—Fort 
Street Union Depot Oo. v. Hillen,. 
C.C.A.Mich., 119 P.2d 307, certio¬ 
rari denied 62 S.Ct. 82, 314 U.S. 
642, 86 L.Ed. 515—Cusson v. Oana- 
dian Pac. Ry. Co., C.C.A.Vt., 116 P. 
2d 430—MeCarthy v. Palmer, C.O. 
A.N.T., 113 P.2d 721, certiorari do- 

, nied Palmor v. MeCarthy, 61 S.Ct. 
60, 311 U.S. 680, 85 L.Ed. 438— 
Hoffman v. New York, N. H. & H. 
R. Co., C.C.A.N.T., 74 l'.2d 227,, 
certiorari denied New York, N. H. 
& H. R. Co. V. Hoffman, 55 S.Ct. 
513, 294 U.S. 715, 79 L.Ed, 1248— 
Auchenbach v. Philadelphia & R. 
Ry. Co., C.C.A.N.J., 3 P.2d 360. 
IlL—Herb v. Piteairn, 29 N.E.2d 543, 
30'6 Ill.App. 583, reversed on other 
grounds 36 N.E.2d 555, 377 111. 405. 
Mo.—Gray v.‘ Kurn, 137 S.W.2d 668, 
845 Mo. 1027. ' 
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and failure to comply with the act may bc held the 
proximate cause of injury even though at .the time 
thereof the employee was not engaged in an opera- 
tion in which 'the safety appliances were specially 
designed to afford protection.25 

Provisions of the act relative to automatic cou- 
pling devices are construed as requiring that re- 
covery be limited to injuries proximately caused by 
a failure of cars to couple automatically or by the 
fact that they were not capable of being uncoupled 
without necessity of men going between the ehds of 
the cars, 2 6 and where the defect in the coupling 
merely creates a condition under which, or an inci- 
dcntal situation in which, the employee is injured, 


but where the .defective coupling is not in itself an 
efficient cause. of the injury, no recovery may be 
had.27 On the other hand, the railroad may be 
held responsible for itS' negligence in respect of de¬ 
fective couplings where the employee was injured 
as a proximate resuit,of such defect,^'8 as where at 
the time of the accident he was engaged in the act 
of coupling or uncoupling,29 or was injured an in¬ 
stant before beginningSO or an instant- after com- 
pletingSi such act. This does not mean,, however, 
that the injured employee, must have been engaged 
in the act of coupling or tincoupling at the time of 
the accident,32 gince the act extends its protection 
to employees other than those engaged in coupling 


N.C.—Spencer v. Seaboard Air Line I 
Ry. Co., 160 S.B. 76S, 201 N.C. 637, 
certiorari denied Seaboard Air Line 
Ry. Co. V. Spencer, 62 S.Ct. 312, 
28'5 U.S. 539, 76 L.Ed. 932. 

39 C.J. p 448 note 52 [a].' 
injury resiUting* “iu paxt'' frefin vio- 
latiou 

In railroad injury cases the con- 
cept of proximate cause has been 
expanded to include a violation of 
Safety APPlis-^ce Act which' contrib- 
utes to injury or death of an em¬ 
ployee or has such causal relation, 
thereto that such Injury or death 
res'ults ‘In part'’ from violation.—; 
Bocook V. Louisville & N. R. Co.,' 
D.C.Ky.. 67 F.Supp. 154. 

25. U.S.—^Chesapeake & 0. Ry. Co. 
V. Smith, C.C.AOhio, 42 F.2d 111,! 
certiorari denied 51 S.Ct. 32, 282 

, ,U.S. 856, '75 L.Ed. 758. 

26. U.S.—Vigor v. Chesapeake & O. 
Ry. Co., C.C.Alnd,, 101 F.2d 866, 
certiorari denied Chesapeake & O. 
Ry. Co. V. Vigor, 59 S.Ct. i031, 307 

U. S. 635, 83 L.Ed. 1517. 

Mo.—Martin v. St. Louis-San Pran- 
cisco Ry. Co., 19 S.W.2d 470, 323 
Mo. 450—Illinois State Trust Co. 

V. Missouri Pac. R. Co., 5 S.W.2d 
368, 319 Mo. 608, certiorari denied 
49 S.Ct. 25, 2'78 U.S. 623, 73 L.Ed. 
644. 

Crossing* track after completing cou- 
pliug 

If switchman who was crushed 
between couplers was in ciear after 
cars uncoupled and then went back 
between cars to get on other side of 
track and not for any purpose con- 
nected with uncoupling cars, defec¬ 
tive condition of coupler was not 
proximate cause of his death.— 
Truesdale v. Wheelock, 74 S.W.2d 
585, 335 ko. 9,24. 

^emaiuing in dange^ 

Violation of Safety Appliance Act 
was not proximate cause of death of 
switchman remaining in dangerous 
position after completing coupling. 
—Peters v. Wabash Ry. Co., 42 g.W. 
2d 588, 328 Mo. 924, pertiorari denied^ j 


52 S.Ct. 209, 284 U.S. ■68'6, 76 L.Ed. 
580. 

27. tr.S.—Reetz v. Chicago & E. R. 

Co., O.C.A.Ohio, 46 F.2d 60. 

Mo.—Peters v. Wabash Ry. Co., 42> 
S.W.2d 588, 328 Mo. 924, certiorari 
denied 62 S.Ct. 209, 284 U.S. 686, 76 
L.Ed. 580. ! 

Inspectlon trip 

Where a freight train parted be- 
cause of defective couplings, and the 
conductor made an inspection trip 
along the stalled train at night to 
discover the trouble and feli oif a 
bridge and sufCered Injuries from 
which he died, the defective cou¬ 
pling created the condition necessi- 
tating the trip which ended in the 
fall but could not be regarded as an 
efficient or proximate cause of such 
fall so as to permit recovery for in¬ 
juries resulting frpm violation of 
the safety appliance act provisions 
relative to couplings.—Reetz v. Chi- 
cago & E. R. Co., C.C.AOhio, 46 F.2d 
50. 

sa Ala.—^Alabama Great Southern 
R, Co. V. Cornett, 106 So. 242; 214 
Ala. 23. 

Katural and probable cousecLueuces 
In action for personal injuries sus- 
tained in coupling cars, instruction 
not to allow damages for injuries re- 
ceived as sole resuit of negligent act 
of defendant's employees in backing 
engine into cars for purpose of re- 
leasing plaintiff was properly re- 
fused, inasmuch as such attempted 
release was a- connected and natural 
conseoLuence flowlng from the defects 
in coupling and attachment which 
caused plaintiif's original injuries, 
and damages could not be diminished 
because such attempted release ag- 
gravated plaintifl!'s injuries.—Fort 
Worth & D. C. Ry. Co. v. Williams, 
Tex.Civ.App., 275 S.W. 415, certiorari 
denied 46 S.Ct. 356, 270 U.S. 661, 70 
L.Ed. 786. 

26. Minn.—Holz v. Chicago, M., StJ 
P. & P. R.,Co., 224 N.W. 241, 176; 

. ,Minp. 675. 


Pali from bridge ^ 

Where train broke apart on hridge 
because of defective coupling, and 
brakeman, in attempting repairs so 
that train could proceed, feli from 
bridge and was injured, defective 
coupling was proximate cause of 
injury.—Minneapolis, St. P. & S. 

M. Ry. Co. V. Goheau, Minn.,' 46 S. 
Ct. 129, 269 U.S. 406, 70 L.Ed. 335. 

30. Mo.—Christy v. Wabash R. Co., 
191 S.W.. 241, 195 Mo.App. 232, er¬ 
ror dismissed Pryor v. Kearney, 38 
S.gt. 424, 246 U.S. 656, 62 L.Ed. 
924. 

31. Mo.—'Crabtree v. Kurn, 173 S. 
W.2d 851, 351 Mo. 628. 

On way ont 

If switchman who was crushed be¬ 
tween couplers went betwe,en cars 
because of defective condition of 
coupler and,;was on way out when 
caught between draw bars, foreman's 
act in giving kick signal without 
knowing he was there was merely 
concurring cause and the defective 
coupler remained the proximate 
cause of the accident.—Truesdale v. 
Wheelock, '74 S.W.2d 585, 335 Mo. 
924. 

Reasonable time to get out 

In action ,for death of switchman 
crushed between couplers, defective 
coupler did not cease to operate as 
proximate cause ^ of his going be¬ 
tween cars until he had reasonable 
time to get out.—Truesdale v. Whee¬ 
lock, supra. 

32. U.S.—^Vigor V. Chesapeake & O. 
Ry. 'Co., C.C.A.Ind., 101 P.2d 866, 
certiorari denied Chesapeake & O. 
Ry. Co. V. Vigor, -69 S.Ct. 1031, 307 

U. S. 636, 83' L.Ed. 1517—HofCman 

V. New ToPk, N. H. & H. R. Co., 
O.C.A.N.T., 74 F.2d 227, certiorari 
denied New Tork, N. H. ’& H. R. 
Co. V. Ploifman, 65 S.Ct. 513,' 294 
U.S. 73,5, 79 L.Ed. 1248. 

Mo.—McAllister' v. St, Louis Mer- 
chants’ Bridge Terminal Ry. Co., 
,26 S.W.2d 79.1, 324 Mq. 1005. 
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or uncoupling operations,53 and defective couplings 
may constitute the proximate cause o£ injury irre- 
speptive of the character of work or the physical 
position of the employec at the time of the acci- 
dent.3^ The defective condition of the coupler need 
not be the sole cause of injury in order to render 
the railroad liable.^® 

§ 259. Mines and Excavations 

In order to hold a masxor liable for injuries aiieged 
to have resuited from dangers or defects in mines or 

C. METHODS OF WORl 
§ 260. Methods of Work in General 

In order to protect his servants, a master must pro¬ 
vide, or use ordinary care to provide, reasonably safe and 
«uitable methods of work. 

At least where the work is complex and the con- 


other excavations, it is essentia! to show that his negli- 
gence in such respeOt was the proximate cause of the In¬ 
jury. 

In order to hold a master liable for injuries to a 
servant employed in a mine or othcr excavation, ai¬ 
ieged to have been caused by defects in the place 
of work or of the machinery and applianccs, the de¬ 
fects alleged must be shown to have been the proxi¬ 
mate cause of the injuries, 36 even where the defects 
consist in the master's failure to comply with a stat- 

utory requirement.37 

; RULES AND ORDBES 

ditions which may arise are uncertain and obscure,3?? 
a master must provide, or use ordinary care to pro¬ 
vide, methods of work reasonably calculated to se¬ 
cure the safety of his cmployccs,3i> even though the 


,33. U.S.—Vigor V. Chesapeake & 0. 
Ry. Co., O.C.A.Ind., 101 F.2d 86'5. 
certiorari denied Chesapeake & O. 
Ry. Co. V. Vigor, -59 S.Ct. 1031, 307 

U. S. 635, 83 L.Ed. 1517. 

Befectively coupled car l&avlng 

tracks 

Failure of defendant railroad to 
Tiave its freight car equipped with 
a coupler as required by Safety Ap- 
pliance Act so that it was necessary 
to pull car by chaina attached to lo- 
-comotive was a proximate cause of 
►conductor's fatal injury, occurring 
'when car left the rails.—Bocook v. 
Louisville & N. R. Co., D.C.Ky., 67 F. 
Supp. 154. 

34. Mo.—Kimberling v, Wabash Ry. 
Co.,, 85 S.W.2d 736, 337 Mo. 702. 

35. U.S.—Phgadelphia & R. Ry. Co. 

V. Auchenbach, C.O.A.N.J., 1'6 F.2d 
660, certiorari denied 47 S.Ct. 476, 
273 U.S. 761, 71 L.Ed. 878. 

‘.Mo.—Truesdale v. Wheelock, 74 S. 

W. 2d 586, 335 Mo. 924—Alcorn v. 
Missouri Pac. R. Co., 63 S.W.'2d 65, 
338 Mo. 828, certiorari denied, Mis- 
.souri Pac. Ry. Co. v. Alcorn, 54 
S.Ct. 228, 290 U.S. 701, 78 L.Ed. 602 
—Peters v. Wabash Ry. Co., 42 S. 
W.2d '588, 328 Mo. 924, certiorari 
denied '52 S.Ct. 209, 284 U.S. 686, 76 
L.Ed. 580. 

.‘38. Ark.—Presley v. Actus Coal Co., 
289 S.W. 4'74, 172 Ark. 498. 

Ky.—Davidson v. Perkins-Bowling 
Coal Co., 74 S.W.2d 1, 255 Ky. 649 
—Ford V. Perkins-Bowling Coal 
Corporation, 32 S,W.2d 544, 236 Ky. 

36. 

•39 C.J. p 449 note 53. 

.Failure to luspect 

Failure of master to inspect place 
where miner received injuries' when 
■struck by falling slate was held not 
iproximate cause of miner's Injuries 
where iieither miner nor foreman, 
^ad they examined' wall rock, could 


have discovered its insecurity of 
place.—Baker v. High Splint Coal 
Co., 81 S.W.2d 677, 258 Ky. 786. 
Negllgence held proximate cause of 
injury 

Mo.—Totten v. Smith Bros., Mo.App., 
3 S.W.2d 740. 

37. Colo.—Colorado Capital Coal 
Min. Co. V. Chatfleld, 143 P. 1095, 
58 Colo. 16-1. 

111.—Shomidie v. Brewerton, 234 111. 
App, 173. 

39 C.J. p 449 note 64. 

38. Miss.—Hammontree v. Cobb 
Const. Co., 152 So. 279, 168 Miss. 
844—Brown v. Coley, 152 So. 61, 
168 Miss. 778. 

39. U.S.—McGivern v. Northern 
Pac. Ry, Co., C.C.A.Minn., 132 F.2d 
213. 

Ala.—Belcher v. Chapman, 7 So.2d 
859, 242 Ala. 663. 

Ky.—E. J. 0'Brien & Co. v. Shelton's 
Adm'rs, 56 S.W.2d 352, 246 Ky. 637. 
Miss,—Masonite Corp. v. Graham, 25 
So.2d 322—F. W. Woolworth Co. v. 
Freeman, 11 So.2d 447, 193 Miss. 
838—Federal Compress Co. v. 
Craig, 7 So.2d 532, 192. Miss. 689— 
Curry & Turner Const. Co. v. Bry- 
an, 186 So. 266, 184 Miss. 44-r~Ross 
V. Louisville & N. R. Co., 172 So. 
752, 178 Miss. 69—Gow Co. v. 

Hunter, 168 So. 264.' 175 Miiss. 896 
—McLemore & McArthur. v. Rog- 
ers, 152 So. 883, 169 Miss. 650. 

Mo.—Williams v. Terminal R. Ass'n 
of St. Louis, 98 S.W.2d 651, 339 
Mo. 694, certiorari denied 67 S.Ct. 
611, 800 U.S. 669, 81 L.Ed. 876— 
Kolso v. W. A. Ross Const. Co., 
85 S.w: 2 a 627, 337 Mo, 202— 
Schaum v. Southwestern Bell Tele- 
phone Co., 78 S.W,2d 439, 336 Mo. 
228—Jacob v. Peerless White Lime 
Co., 40 S.W.2d 65'6, 327 Mo, 868— 
Spencer v. Quincy, O. & K. C. R. 
Co., 297 S.W. 353, 317 Mo. 492— 
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Ballard v. Kan.sa.s City Power 
Light Co., 208 S.W. 3 31, 221 Mo. 
App. 1116—Welty v. S. H. Kross 

6 Co., 295 S.W. 501, 221 Mo.App. 
1089—Orth V. General Const. Co., 
App., 272 S.W. 1076—Gaska v. 
American Car & Foundry Co., 105 
S.W. 3, 127 Mo.App. 160. 

—Moore v. Morse & Malloy 
Shoe Co., 107 A. 707, 89 N.H. 332— 
McLaine v. Head & Dowst Co., 53 
A. 545, 71 N.H. 204, 58 L.R.A. 
462, 93 Am.S.R. 522. 

N.C.—Smith v. Kitchen Lumber Oo., 
153 S.lfl. 324, 198 N.C. 736—Maul- 
den V. High 3>olnt l^endlng Ais 
Chair Co., 144 S.E. 557, 196 N.C. 
122—JefCtTson v. CUy of llaltdgh, 
140 S.E. 76, 194 N.C, 479—Koble 
V. John !.<. Iloper Lumbor Co., 65 
S.E, 622, 151 N.C. 76, 134 Am.KS.R. 
974. 

Okl.—Oklahoma City v. Uobbs, 142 
P.2d 369, 193 Okl. 183—McCrackon 
V. Franco-Dominlon Devolopmont 
Corporation, 117 P.2d 135, 180 Okl. 
354—Kansas City Bridge Co. v. 
Gravltt, 105 P.2d 767, 188 Okl. 30 
—Wright V. Clark, 61 P.2d 192, 
177 Okl. 628—Joy v. Pope, 53 P.2d 
683, 175 Okl. 540—Southern Drlll- 
Ing Co. V. McKee, 42 P.2d 205, 171 
Okl. 409. 

Or.—Freeman v. Wentworth & Irwin, 

7 P.2d 796, 139 Or. 1. 

S.C.—Boling V. Woodside Cotton 
Mills, 171 S.E. 9, 171 S.C. 34. 

39 C.J. p 460 note 67, p 461 note 69. 
Degree of care reauired see infra § 
266. 

Warnlng servants of changes In 
methods of work see infra § 293. 
Frlmary and absolute duty 
N.C.—Bradford v. English, 130 S.E. 
706, 190 N.C. 742. 

Establlslimeat and mialntenance of 
method 

Where a reasonably safe plan or 
method is reasonably avallable and 
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work is essentially of a haxardous nature.^^ The 
master must see that the machinery and appliances 
are used and operated in a reasonable or proper man- 
ner,4i in order to enable the employee to do his work 
as safely as the hazards incident to employment will 
pernait.42 Failure to use a reasonably safe method 
constitutes negligence for which the master is lia- 
ble to the employee,where such a method is prac- 
ticable and available.'^^ If he selects a method of 
performing the work which enhances its hazards,^® 


or fails to adopt a method or plan customarily and 
usually employed by reasonably prudent persons en- 
gaged in similar work,^^ he is Hable for a resulting 
injury. 

The use of the best^^ or safest^S method is not 
required; nor is thp master required to adopt un- 
reasonable or impracticable means or methods,^^ or 
those which will not be effective, or would be effec¬ 
tive only in rare instances.^^ Although the master 


practicable, it is the duty of master' 
to use reasonable care to see to it 
not only that such a plan or method 
is established, but that at ali times 
it is actually maintained and ob- 
served.—Federal Compress Co. v. 
Craiff, 7 So.2d 532, 192 Miss. 689. 
DAethods and systeons held to show 
3ie^g'ezic6 

(1) Method of moving materials. 
—Nelson v. Heine Boiler Co., ,20 S. 
•W.2d 906, 323 Mo. 826. 

(2) Methods of doing other work. 
Ind.—Union Traction Co. of Indiana 

V. McCullouffh, 154 N.E. 41, 87 
Ind.App. 27. 

N.Y.—Novitz V. Maine, 7 N.E.2d 698, 
273 N.T. 573—Schmitt v. City of 
New York, 55 N.Y.S.2d'86>5. 

S.C.—Hili V. Broad River Power Co., 
148 S.E. 870, 151 S.C. 280. 

Tex.—Galveston, H, & S. A. Ry, Co. 
V. Contois, Civ.App., 279 S.W. 929, 
affirmed, Com.App., 288 S.W. 154, 
certiorari denied 47 S.Ct. 659, 274 
U.S. 747, 71 L.Ed. 1328. 

39 C.J. p 451 note 69 [e]. 

Methods and systems held safe or 
not to Show negUgrence 

(1) Method of loading materials. 
—Zitzmann v. Glueek Box Co., Mo., 
276 S.W. 23. 

(2) Method of cleaning machinery. 
—Blankenship v. Cox, 162 S.W.2d 918, 
204 Ark. 427. 

(3) Method of scrubbing floor.— 
Jutras V. Amoskeag Mfg. Co., 147 A. 
763, 84 N.H. 171. 

(4) Other methods. 

U.S.—Burnett v. Amalgamated Phos- 
phate Co., C.C.A.Fla., 96 P.2d 974, 
certiorari denied 69 S.Ct. 153, 306 
U.S. 647, 83 L.Ed. 418. 

Ark.—Howell v. Harvill, 60 S.W.2d 
697, 185 Ark. 977. 

Mi ch.—Williams v. Sealander, 286 
N.W. 101, 288 Mich. 617. 

Mo.—Braziel v. St. Louis Terra Cot¬ 
ta Co., App., 9 S.W.2d 155. 

N.Y.—Brick v. Long Island R. Co., 
157 N.E. 93, 245 N.Y. 222. 

N.C.—Owens v. Hili, 195 S.E. 357, 
213 N.C. 202—Key v. Home Chair 
Co., 166 S.E. 135, 199 N.C. 794— 
Watson V. Warsaw Const. Co., 150 
S.E. 20, 197 N.C. 686. 

39 C.J. p 450 note 57 [j]. 

D^ision of exnployer’s managlng 
'ojSLcea» of doubtful questions relat- 


ing to methods of operation are 
deemed to be presumptively right, 
and generally they may not be made 
foundation of liability to an ' em¬ 
ployee.—McGivern v. Northern Pac. 
Ry. Co., C.C.A.Minn., 132 F.2d 213. 

40. Ky.—Southern Mining Co. v. 
Lawson, 131 S.W.2d 831, 279 Ky. 
659—E. J. 0’Brien & Co. v. Shel- 
ton’s Adm’r, 55 S.W.2d 352, 246 Ky. 
687. 

Precautions against unusual dangers 
see infra § 262. 

XTsing explosives 

Miss.—Hercules Powder Co. v. Wil- 
liamson, 110 So. 244, 146 Miss. 172. 
Coeinployee’s failnre to foUow 
metliod 

(1) Where an employee is injured 
through the negligence of a coem- 
ployee, by failure to follow the em- 
ployer’s approved method for doing 
hazardous work, where the fellow- 
servant rule does not apply, the em- 
ployer will be liable.—Chesapeake & 
O. Ry. Co. V. Richardson, C.C.A.Ohio, 
116 P.2d 860, certiorari denied 61 S. 
Ct. 961, 313 U.S. 674, 85 L.Ed. 1531. 

(2) Pellow-servants see infra §§ 
307-366. 

41. Ind.—Chesapeake & O. Ry. Co. 
V. Russo, 163 N.E. 283, 91 Ind.App. 
648, certiorari denied 51 S.Ct. 25, 
282 U.S. 846, 75 L.Ed. 750. 

N.H.—^Demers v. Becker, 23 A.2d 375, 
91 N.H. 519. 

O-eneral and speolal orders ' 

(1) Characteristic elements of em- 
ployer’s duty to see that instrumen- 
talities are safely used are general 
orders, issued for guidance of serv- 
ants, and particular orders with 
reference to details of work during 
its progress.—^Kelso v. W. A. Ross 
Const. Co., 85 S.W.2d 527, 337 Mo. 202. 

(2) Orders generally see infra §§ 
278-283. 

42. Me.—Millett v. Maine Cent. R. 
Co., 146 A. 903, 128 Me. 314. 

43. Ind.—Republic Iron & Steel Co. 
V. Ohler, 68 N.E. 901, 161 Ind. 393. 

Miss.—Hercules Powdef Co. v. Wil- 
. liamson, ll5 So. 244, 145 Miss. 172. 
Mo.—^Williams v. Terminal R. Ass’n 
of St. Louis, 98 S.W.2d' 651, 339 
Mo. 594, certiorari denied 67 S.Ct. 

1 611, 300 U.S. 699, 81 L.Ed. 876— 
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Grandstaff v. Wabash Ry. Co., 
App., 71 S.W.2d 174. 

N.C.—Bradford v. English, 130 S.E. 

705, 190 N.C. 742. 

39 C.J. p 463 note 63. 

Excessive hours of employment 
The employer may be liable where 
overexertion due to excessive hours 
of employment exacted by employer 
caused or contributed to accidenta! 
injury.—Casualty Reciprocal Ex- 
change v. Sutfin, 166 P.2d 434, 196 
Okl. 667. 

44. Ky.—E. J. 0’Brien & Co. v. Shel- 
ton's Adm'r, 66 S.W.2d 352, 246 
Ky. 637. 

Mo.—Spencer v. Quincy, O. & K. C. 
R. Co., 297 S.W. 353, 317 Mo. 492. 

45. Ark.—McEachin & McEachin 
Const. Co. V. Burks, 75 S.W.2d 794, 
189 Ark. 947. 

Ky.—Southern Mining Co. v. Law¬ 
son, 131 S.W.2d 831, 279 Ky. 669— 
E. J. 0’Brien & Co. v. Shelton’s 
Adm’r, 65 S.W.2d 352, 246 Ky. 637. 
Miss.—Hercules Powder Co. v. Wil- 
liamson, 110 So. 244, 145 Miss. 172. 
39 C.J. p 451 note 69 [c]. 

40. Ky.—Southern Mining Co. v- 
Lawson, 131 S.W.2* 831, 279 Ky. 
669—E. J. 0’Brien & Co. v. Shel- 
ton’s Adm'r, 65 S.W.2d 352, 246 
Ky. 537. 

N.C.—Street v. Erskine-Ramsey 
Coal Co., 145 S.E. 11, 196'N.C. 178. 
Customary methods generally see 
infra § 267. 

47. Mo.—Williams v. Terminal R^ 
Ass’n of St. Louis, 98 S.W.2d 651, 
339 Mo. 694, certiorari denied 57 S. 
Ct. 511, 300 U.S. 669, 81 L.Ed. 876 
—Schaum v. ’ Southwestern Bell 
Telephone Co., 78 S.W.2d 439, 336 
Mo. 228—Welty v. S. H. Kress & 
Co., 296 S.W. 601, 221 Mo.App. 1089. 

48. Mo.—Welty v. S. H. Kress & Co., 
supra. 

Tex.—Galveston, H. & S'. A. Ry. Co. 
V. Contois, Civ.App., 279 S.W. 929. 
afflrmed, Com.App., 288 S.W. 164^ 
certiorari denied 47 S.Ct. 659, 274 
U.S. 747, 71 L.Ed. 1328. 

49. Miss.—^Hammontree v. Cobb- 
Const. Co., 162 S<x 2T9, 168 Miss. 
844.' 

50. Miss.—Hammontree y. Cobb 
I Const. Co., supra. 
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must properly plan, coordinate, and supervise the 
work,®^ the law does not require him to oversee and 
supervise the details o£ the work,52 and he is not an 
insurer of the safety of the manner in which he di- 
rects the work to be done.^^ 

Employee^s use of own judgment. An employer 
supplying suitable tools and fellow servants is not 
liable for an injury sustained by an employee using 
his own judgment as to the method of work;54 and, 
where an employee is allowed to exercise his own 
judgment as to how the work should be done, he 
may recover against the master only if the injury 
resulted from sorne' omission or defect on the lat- 
ter’s part, of a kind from which injury might be ex- 
pected.55 

Youthful and inexperiencad ‘servants, A master 
may not prescribe methods of work for youthful 
servants, which, while reasonably safe for adults, 


would be fraught with unnecessary danger to youth¬ 
ful servants.^® 

§ 261. - Operation of Railroads 

a. In general 

b. Duty to employecs riding, or seekmg 

to ride, on trains or cars 

c. Collisions 

a. In G-eneral 

In order to protect its employees, a rallroad com- 
pany must adopt methods commensurate with the dan- 
gers Involved. In speciai circumstances, a hlgh rate of 
speed may constitute negligence. 

While railroad employees are presumed to look 
out for themselves^'^ and must look out for passing 
trains,railroad companies must adopt such meth¬ 
ods and regulations to protect their employees as are 
commensurate with the dangers involved in the op¬ 
eration of railroads,although, in the abscnce of 


51. S.C.—Whdsenhunt v. Atlantic 
Coast Line R. Co., 10 S.B.2d 305, 
196 S.C. 213—^Weatherford v. Fiske- 
Carter Const. Co., 189 S.E. 224, 
182 S.C. 294—Bolingr V. Woodside 
Cotton Mills, 171 S.E. 9, 171 S.C. 
34. 

Heasonahle o€ire 

U.S.—Aqua System v. Kodakoskl, C. 
C.A.Canal Zone, 88 F.2d 395. 

Mo.—Meyer v. Johnson, 30 S,W.2d 
641, 224 Mo.App. 565. 

52. Ark,—Arkansas Power & Light 
Co. v. Dutton, 140 S.W.2d 689, 200 
Ark. 761. 

Okl.—Joy V. Pope, 63 P.2d 683, 176 
Okl. 640. 

39 C.J. p 451 note 68. 

Supervision generally see infra § 
320. 

53. Mo.—Meyer v. Johnson, 30 S. 
W.2d 641, 224 Mo.App. 666. 

54. N.C.—Austin v. Walter J. Bry- 
son Paving Co., 156 S.E. 773, 200 
N.C. 213—Merritt v. Charlotte Pipe 
& Foundry Co., 155 S.E. 873, 199 
N.C. 775. 

55. N.C.—^Allen v. Brown Bros. 
Lumber Co., 107 S.E. 310, 181 N.C. 
605. 

56. Mo.—Timmerman v. Frankel, 
157 S.W. 1051, 172 Mo.App. 174. 

39 C.J. p 453 note 64. 

Care required as to youthful or in- 
experienced servants generally see 
supra § 185. 

57. Kan.—Grimth v. Atehison, T. & 
S. P. Ry. Co., 295 P. 687, 132 Kan. 
282. 

Wyo.—^Hartung v. Union Pac. R. Co., 
247 P. 1071, 36 Wyo. 188. 

Primavy duty 

Wyo.—Hartung v, Union Pac. R. Co., 
supra. 

Bailroad’8 lack of oaro 
While a railroad company has a 


right to assume that its eihployeos 
will look out for their own safety 
against ali dangers naturally inci¬ 
dent to their work, it has no right 
to expect’ them to protect them- 
selves against injuries which are due 
to the company's failure to exer¬ 
cise ordinary care for their safety,— 
Froman v. Chesapeake & 0. Ry. Co., 
138 S.E. 668, 148 Va. 148. 

58. Mass.—Hanley v. Boston & M. 
R. R.','190 N.E. 501, 286 Mass. 390, 
certiorari denied Boston & M. R. 
R, V. Hanley, 66 S.Ct. 112, 293 U.S. 
597, 79 L.Ed. 690—Murphy v. Bos¬ 
ton & M. R. R., 190 N.E. 601, 286 
Mass. 390, certiorari denied Bos¬ 
ton & M. R. R, V. Murphy, 66 S.Ct. 
112, 293 U.S. 697, 79 L.Ed. 690. 

59. U.S.—Terminal R, Ass'n of St. 
Louis V. Schorb, C.C.A.Mo., 161 
F.2d 361, certiorari denied 66 S.Ct. 
470, 326 U.S. 786, 90 L.Ed. 477. 

Ala.—Louisville & N. fl. Co. v. Hali, 
135 So. 466, 223 Ala. 338, certiorari 
denied 62 S.Ct. 37, 284' U.S. 661, 
76 L.Ed. 660. 

Ind.—Chesapeake & O. Ry. Co. v. 
Russo, 163 N.E. 283, 91 Ind.App. 
648, certiorari denied 61 S.Ct. 26, 
282 U.S, 846, 75 L.Ed. 750. 

Ky.—Louisville & N. R. Co. v. Bry- 
ant’s Adm’r, 285 S.W. 245, 215 Ky. 
401. 

Mo.—Case v. St. Louls-San Francis- 
co Ry. Co., 30 S.W.2d 1069, cer¬ 
tiorari denied St. Louis-San Fran- 
cisco Ry. Co. v. Case, 61 S.Ct. 107, 
282 U.S. 893, 76 L.Ed. 787—Hughes 
V. Mississippi River & B. T. Ry., 
274 S.W. 703, 309 Mo. 660. 

Tenn.—Cincinnati, N. O. & T. P. Ry. 
Co. V. Frady, 139 S.W.2d 417, 24 
Tenn.App. 38. 

39 C.J. p 453 note 65. 

B»asoxiable care 

S.C.—Covington v. Atlantic Coast 
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Line R. Co., 155 S.E. 43S, 168 S.C. 
194, certiorari doniiid Atlantic 
Coast Line R, Co. v. Covington, 51 
S.Ct. 33, 282 U.S. 858, 75 L.Ed. 750. 

^‘Spottlng” car 

Ark.—Missouri Pac. R. Co. v. Skip- 
per, 298 S.W. 849, 174 Ark. 1083, 
certiorari denied 48 S.Ct. 322, 276 
U.S. 629, 72 L.Ed. 740. 

SwitchliLg operatlons 
U.S.—Kensoy v. Central' R. Co. of 
New Jersoy, C.C.A.N.J., 68 F,2d 
562, certiorari denied 64 S.Ct. 661, 
291 U.S. 684, 78 L.Ed. 1071. 

Ala.—Mobile & O. R. Co. v. Williams, 
121 So. 722, 219 Ala. 238—Atlantic 
Coast Line R. Co. v. Russell, 111 
So. 753, 215 Ala. 600. 

Ky.—Louisville & N. R. Co. v. Win- 
go's Adm'x, 281 S.W. 170, 213 Ky. 
336. 

La.—Houpy v. Morgan's X^ouisiana 
& T. R. & S. S. Co., 110 So. 750, 10 
La.App. 100. 

Mo.—Shaw V. Chicago 8c A. R, Co., 
282 S.W. 416, 314 Mo. 123. 

N.J.—Noon V. Delaware, L. & W. R. 
Co., 144 A. 590, 105 N.J.Law 43t 

Superiores agreemeut to look out for 
safety 

(1) Railroad would be liable for 
employee^s injuries, If yardmaster 
directing his work agreed to look out 
for his safety and negllgently failed 
to do so.—Reed v. Terminal R. Ass'n 
of St. Louis, Mo., 62 S.W.2d 747. 

(2) State lookout statute was held 
not Involved in action under federal 
Employers' Liability Act for death 
of freight conductor, struck by 
switched car; lack of federal law 
requiring warning was held not to af- 
feot action for death of freight con¬ 
ductor, based on negligence after 
discovery of perii.—Missouri Pac. R, 
Co. V. Skipper, 298 S.W. 849, 174 Ark. 
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specific statutory requirements, a railroad'discharg- 
es its full duties to its employees in adopting and us- 
ing Standard railroad methods or systems.^^ Viola- 
tion of a known railroad custom has been said to 
constitute negligence,®! although it has also been 
declared not strictly accurate to say that every vio- 
lation of a custom having the force of a rule is neg- 
ligence, such violations not necessarily constituting 
negligence as a matter of law.®^ 

The failure of a railroad engineer to respond to 
an unauthorized®^ or unexpected®^ flag stop signal 
does not in itself constitute negligence, but the com- 
pany will be responsible for the disregard of such 


a signal when the presence of a flagman at a par- 
ticular point should have been anticipatedlike- 
wise, an engineer’s failure to obey, as required by 
the company's rules and common prudence, a brake- 
man’s signal to stop the train constitutes negligence 
rendering the company liable.®® 

The mere use of a single track or of tracks in- 
terchangeably for trains going in either direction 
does not constitute negligence,®'^ although it impos- 
es on the railroad company the necessity of taking 
greater precautions in respect of their employees.®® 
The company will be liable for injuries resulting 
■from its failure to notify an employee of a change 


1083, certiorari denied 48 S.Ct. 322, 
276 U.S. 629, 72 L.Ed. 740. 

ItOCetliods or regrolatiosis in use lield 
to slLOW negUgrenoe 

(1) .Generally. . 

Ark.—JCansas City Southern Ry. Co. 
V, Brock, 98 S,W.2d 949, 193 Ark. 
, 210 . 

111.—Popp V. Terminal R. Ass’n of 
St. Louis, 46 N.E.2d 298, 316 111. 
App. 670. 

Ind.—Chicago & E. 1. Ry. Co. v. 
Wright, 166 N.E. 778, 89 Ind.App. 
634. 

Miss.—Ross V. Louisville & N. R. Co., 
172, So. 752, 178 Miss. 69. 

Mo.—Joice V, Missouri-Kansas-Texas 

R. Co., 189 S.W.2d 668, 354, Mo. 439, 
161 A.L.R. 383—Mrazek v. Termi- 
nal R. Ass'n of St. Louis, 111 S.W. 
'2d 26, 341 Mo. 1064, pertiorari de¬ 
nied Terminal R. Ass’n of St. 
Louis, V. Mrazek, 58 S.Ct. 760, 303 
r.S. 656, 82 L.Ed. 1116. 

S.C.—Geddings v. Atlantic Coas't 
Line R. Co., 76 S.E. 284, 91 S.C. 477. 

(2) Running a railway train at 
nlght without a headlight. 

111.—Baltimore & 0. S. W, R. Co. v. 
Alsop, 71 Ill.App. 64, affirmed 62 
N.E. 263, 176 111. 471. 

Mo.—Kippenbrock v. Wabash R. Co., 
194 S.W. 60, 270 Mo. 479. 

(3) Operating ,mter.urban car at 
night withbut signal lighls required 
by rule of company.—Huxnr^-ireys v. 
East St. Louis & Suburban Ry. Co., 
263 IlLApp. 460. 

]^et]iod^ or regulations in use lield 
not to Show negligence 

(1) Generally. , 

U.S.—Pennsylvania R. Co. v. Bru- 
baker, C.C.A.oixio, ,Zl P.2d ;939. 
Conn.—Wells v. New York, N. H. ,& 
H. R. Co., 128 A. 700, 102 Conn. 361. 
icy.—^Webber's Adm'x'v. Louisville & 
N. R. Co., .87 S.W.2d' 348, 261 Ky.' 
267. 

La.—^Harrls v. Yazoo & M. V. R. Co., 
App;, 183 So; 108. 

Mo.—Cobie V. St: Louis-San - Fran¬ 
cis co . Ry. Co;,' 38 S.W;2d '1031— 
'Morton v. Alton R. Co., "App., 118 

S. W.2d’69. • * 

Nf.Y.-T-ICawacz .V, Uelaware^' L. & W. 


R. Co., 181 N.E. 87, 259 N.Y. 166, 
reargument denied 191 N.E. 613, 
264 N.Y. 459, certiorari denied 53 

S. Ct. 121, 287 U.S. 659, 77 L.Ed. 
669—BufRnton y. Boston & M. R. 
R., 226 N.Y.S. 302, 222 App.Dlv, 
315, motion granted Bufflngton v. 
Boston & M. R. R., 164 N.E. 566, 
249 N.Y. 514. 

Tex.—Texas & P. Ry. Co. v. Rampy, 
Civ.App., 71 S.W.2d 387, error dis- 
missed. 

Wis.—Dretzka v. Chicago & N. W. 
Ry. Co., 266 N.W. -703, , 216 Wis. 
111 . 

39 C.J. p 453 note 66 [k]. 

(2) Operation of locomCtive back- 
wards. 

Ky,—Ho.Uifield*s Adm'x v. Louisville 
& N. R. Co., 16 S*W.2d 472, 229 
Ky. 16. 

N.Y.—-D'Aurlo v. Long Island R. Co., 
148 N.E. 333, 240 N.Y. 241. 

Wis.—Lind v. Chicago, M., St. P. & 
P. Ry. Co., 266 N-W. 705, 216 Wis. 
405. . , 

(3) Method d,f . loading rails.'— 
Chesapeake & 0. Ry. Co. v. Lilly, 188 
S.W.2d 105, 300 Ky. 100. 

©0. U.S. — Kemmerer v. Reading Co., 
C.C.A.Pa., 16 F.2d 924,, certiorari 
denied 47 S*.Ct, 586, 374 U.S. 740, 
71"'L,Bd. 1320. - 

N.C.—Potter v. Atlantic Coast Line 
R. Co., 147 S.E. 698, 197 N.C. 17. 
Or.—Adams v. Corvallis & E. R. Co., 
162 p. 504, 78 Or. 117. 

Tex.—Johnson v. Wichita Valley Ry. 
Co., Civ.App., 104 S.W.2d 128. 
Fact that train was equipped with 
automatlo couplers did not relieve 
railway of liability for engineer’s 
negligence causing death of’ brake- 
man manually lifting coupling.— 
Chicago, R. ,1. & P. Ry. Co. v. Callo- 
way, 291 P. 111, 145 Okl. $4, certio¬ 
rari denied 51 S.Ct. 179, 282 U.S. 894, 
75 L.Ed.. 788. 

System not used hy others 
Opinions of witnesses, in' action 
against railroad company, that a 
System of warnings could and should 
have been employed are not" suffi¬ 
cient to charge company with neg- 
llgence in«failing to use it, in the ab- 

1016 


sence of evidence that it was ac- 
tually used on other railroads.— 
Reading Co. v. Haldeman, C.C.A.N.J., 
20 F.2d 63, certiorari denied Halde¬ 
man V. Reading Co., 48 S.Ct. 119, 275' 
U.S. 660, 72 L.Ed. 426. 

Assumlng safety of Chemical 

Railroad conforming to procedure 
of other railroads and purchasing 
from a reliable manufacturer a 
compound, for use in water, in gen- 
eral use by those engaged in simi- 
lar business, had right to assume- 
that compotind could be safely used. 
—Mobile & O. R. Co. v. Clay, 125 So. 
819, 156 Miss. 463, certiorari deniedt 
Clay V. Mobile & O. R. Co., 51 S.Ct. 
24, 282 U.S. 844, 75 L.Ed. 749. 

©1. 'Cal.—Showalter v. Western Pac. 
R. Co., 106 P.2d 896, 16 Cal.2d 460. 
Bequiring knowledge of fellow enu 
ployee^s whereahotLts before cars on 
which he is riding are coupled.—- 
Showalter v. Western Pac. R. Co.,. 
supra. 

62. Mo.—Case v. St. Louis-San Fran- 
Cisco Ry. Co., 30 S.W.2d 1069, cer¬ 
tiorari denied St. Louis-San Pran- 
ci$‘co Ry. Co.l.v. Case;“61 S.Ct. 107,. 
282 U.S. 898, 75 L.Ed. 787. 

63. Minn.—McGillivray v. Great 
' Northern R. Co., 176 N.W. 200, 145. 

Minn. 61. 

64. ‘ N.Y.—Rock V. New York Cent. 
& H. R. R. Co., 105 N.E. 796, 212 
N.Y. 112, reargument denied 106; 
N.E. 1042, 212 N.Y. 609. 

39 C.J. p 454 note 71. 

65. Mo.—Monk v. Wabash R. Co.* 
160 S.W. 1083, 166 Mo.App. 692, 

39 C.J. p 464 note 72. 

60, S.C.—Gillis V. ’ Atlantic Coast' 

Line' R. Co., 179 S.E. 62, 175 SU. 
223, certiorari denied Atlantic 
Coast Line R, Co. v. Gillis,' 55 S. 
Ct. 645, 294 U.S. 718, 79 L.Ed. 1251. 

07. N.Y.—Srpith 'V. Lelaware '& H. 
Co., 237 N.Y.S. 29,7, 227 App*.Div. 
269. 

39, C.J, p 464 i^ote 73. 

08. U.S.—Southern R. Co. v. Mc- 
Guin, Va., 240 649, 168 C.C.A,. 

447-. , 
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in the direction of traffic on a particular track;®^ 
but the latter principle has been held not applica- 
ble to a Crossing fllagman to whom a suitable signal 
of an approaching train has^been given,'^^ or to an 
experienced trackman who knew that the blockage 
of the regulat track would probably require the use 
of another.'^! * The company may likewise be liable 
for injuries resulting from its failure to notify em- 
ployees of its intention to riin a train past the point 
where a work train, with its crew, was locatedJ^ 
An accident is not actionable 'simply because a train 
is run as a double-headcr, and the reason why it is 
so run is immaterial in an action by an employee for 

injuriesJS 

In the absence of st)ecial circumstances, those in 
charge of trains have been held to owe no duty to 
fellow employees working on or near tracks to pro- 
tect them from injury.'^^ Under other authority, a 
railroad^s responsibility for an accident to an em¬ 
ployee on its track depends, not on whether the en- 
gineer did all that might possibly have been done to 


avoid the accident, but on whether hc used the ap- 
pliances at his command with the promptncss cx- 
pected of a prudent and skillful man in his situa- 

tionJS 

The failure of a helper on the footboard of a 
switch engine to see an employee in front of the 
engine in time to avoid a collision has been held not 
negligence;*^® nor can ncgligence be predicated on 
his choice of a wrong means to avoid injury in an 
emergency.'^'^ 

Speed. In the absence of statutory regulations or 
special circumstances imposing a duty as to the 
speed of a train at the time and placc of an accident, 
a railroad may run a train at any speed it sees 
fit, 78 although a high rate of speed may bccomc ncg¬ 
ligence in particular circumstances,79 as where the 
track is in a defective or weakencd condition,80 
or where excessive speed is used in switching oper- 
ations.^^ 

\ 

Wanton misconduct in running down an employee 


69. N.Y.—Smith v. Delaware H. 
Co., 237 N.Y.S. 297, 227 App.Div. 
269i—Sacco v. Delaware & H. Co., 
210 N.T.S. 668, 213 App.Div. 471, 
judgment affirmed 150 N.E. 553, 
241 N.Y. 666, certiorari denied 46 
S.Ct 484, 271 U.S. 669, 70 L.Bd. 
1142. 

39 C.J. p 455 note 75. 

70. N.J,—Cyphers v. Erie R. Co., 
166 A. 342, 110 N.J.Law 405. 

71. Pa.—Amoroso v. Baltimore & O. 
R, Co., 167 A. 463, 305 Pa. 196. 

72. U.S.—Mumma v. Reading Co., 
C-C.A.Pa., 146 F.2d 215. 

73. Ky.—Louisville & N. B. Co. v. 
Keiffer, 113 S.W. 433, 132 Ky. 419. 

74. Mass.—Hanley v. Boston 8c M. 
R. R., 190 N.E. 601, 286 Mass. 390, 
certiorari denied Boston & M. R. 
R. V. Hanley, 66 S.Ct. 112, 293 U.S. 
597, 79 L.Ed. 690—Murphy v. Bos¬ 
ton & M. R. R., 190 N.E. 601, 286 
Mass. 390, certiorari denied Bos¬ 
ton & M. R. R. V. Murphy, 65 S.Ct. 
112, 293 U.S. 597, 79 L.Ed. 690. 

Z'la^maai 

Mo.—Voorhees v. Chicago, R. 1. & P. 
Ry, Co., 30 S.W.2d 22,'326 Mo, 835, 
70 A.L.R, 1106. 

75. La.—Woods v. Longville Luna- 
ber Co., 74 So. 990, 141 La. 267. 

73. Kan.—Ryan v, Atehison, T. ^ S. 
F. Ry. Co., 293; P. 763, 131 Kan. 
706, certiorari denied 51 S.Ct. 648, 

^ 283 U.S. 865, 75 L.Ed. 1462. 

77. Kan.—Ryan v. Atehison, T. & S. 
P. Ry. Co., supra. 

78. U.S.—Cliieago,’ M„ St., !^,. & P. R.! 

Co. y. Kane, C.C.A.Mopt, 33 F. 2 d 


866, certiorari denied 60 S.Ct. 37, 
280 U.S. 588. 74 L.Bd. 637. 

Ala.—Southern Ry. Co. v. Melton, 
198 So. 588, 240 Ala, 244. 

N.C.—Owens v. Southern Ry. Co., 145 
S.B. 560, 196 N.C. 307. 

39 C.J. p 463 note 66 Ck] (7). p 454 
note 68. 

Beasonable speed not re<iulred 
Ky.—Nelson’s Adm’x v. Southern Ry. 

Co., 194 S.W.2d 618, 302 Ky. 243. 
Open or thinly popuXated country 
Rapid speed in open country is not 
ind-ependent ground of negligence. 
lowa.—Hamilton v. Chicago, B. & Q. 
R. Co., 204 N.W. 810, 211 lowa 
924. 

Neb.—Omaha & R. V. R. Co. v. 
Krayenbuhl, 67 N.W. 447, 48 Neb. 
553. 

N.Y.—0’Brien v. Erie R. Co., 103 N.E. 
896, 210 N.Y. 96. 

Wyo.—Hartung v. Union Pac. R. Co., 
247 P. 1071, 35 Wyo. 188. 

Speed violating city ordinance 
Recovery for death of railroad 
employee struck by train cannot be 
based merely on operation at speed 
violating city ordinance.—Brundege 
V, Chicago, B. & Q. R. Co., 246 111. 
'App. 440. 

79. U.S.—Chicago, M., St. P. & P. 
R. Co. V. Kan e, C.C.A.Mont., 33 F. 
2d 866, certiorari denied 50 S.Ct. 
37, 280 U.S. 688, 74 L.Ed. 637. 

Mo.—Hughes v. Mississippi River & 
B. T. Ry., 274 S.W. 703, 309 Mo. 
560. 

39 C.J. p 454 note 69, p 455 note 79. 
Exercise of ordiixary care as test . 
Cal.—Leet v. Atehison, T. & S. F. Ry. 
Co., 152 P.2d 351, 66 Cal.App.2d 
413. 
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Dangerous speed over pnblic cross- 
ing 

Operating engine at dangerous 
speed ovor public Crossing, without 
warning, is sufHcient cvidcnce of 
nogligenco by railroad to authorlzo 
recovery by switchman injured In 
collision with truck.—Beal v. Ohi- 
cago, B. & Q. R. Co., Mo., 286 S.W. 
482. 

Speed held xxot oxoessive 
Tex.—Saxon v. Atehison, T. & S. P. 
Ry. Co.. Civ.App., 72 S.W.2d 327, 
certiorari denied 55 KS.Ct. 661, 296 

U. S. 735, 79 L.Ed. 1683. 

80. Ind.—Chosapeake & O. Ry. Co. 

V. Russo, 163 N.E. 283, 01 Ind.App. 
648, certiorari denied 61 S.Ct 25, 
282 U.S. 846, 75 L.Ed. 750. 

Fact that trains had prevlonsly 
passed over defective track was no 
defense to suit for cimployce’s death 
by derailment of train due to hogll- 
gent failure to have speed reduced. 
—Chesapoake & O. Ry. Co. v. Russo, 
supra. 

81. Mo.—Beal v. Chicago, B, & Q. 
R. Co., 285 S.W. 482. 

39 C.J. p 454 note 69 [d]. 

The test as to whether railroad 
was guilty of negligence in shunt- 
ing cars into a track at excessive 
speed, 'so as to be liable for Injuries 
sustained by switchman who was 
struck by cars, was not custom or 
usage Ip such regard, but what rea- 
sonable prudence would require un¬ 
der the circumstances,—Terminal R. 
Ass'n of St. Louis v. iSchorb, C.C.A. 
Mo., 161 P.2d 861, certiorari denied 
66 S.Ct. 470, 826 U.S. 786, 90 L.Ed. 
477. . 
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is negligence under the Federal Employees’ Liability 
Act.*2 

b. Duty to Employees Riding, or Seeking to 
Ride, on Trains or Cars 

A railroad must empjoy methods whlch will safe- 
guard employees riding, or seeking to ride, on Its trains. 
This rule applles to employees boarding, or aiighting 
from, trains, and with respect to unusually violent Jerks 
or l^umps. 

A railroad sending out a train is bound to adopt 
and employ methods which will properly safeguard 
the persons and lives o£ its trainmen and other em¬ 
ployees properly on its trains.^3 Where an em- 
ployee riding on a work train has left it to carry out 
an order, it is the duty of the company to allow him 
sufficient time to perform the Service and return to 
a safe place on the train.84 The fact that a forbid- 
den practice, by those immediately in charge of a 
locomotive, of allowing employees to ride in a posi- 
tion of danger thereon, has been continue^ for some 
time has been held not to render the railroad liablc 

for injury.SS 

Boarding or aiighting from train. When train¬ 
men in charge of a freight train know it to be the 
duty of an employee to board the train while in mo- 
tion, they must run it at a speed which will enable 


him to board it with reasonable safety likewise, 
when those in charge knew that an employee must 
get off at a particular station, they are under the 
duty, in the exercise of due care, to stop or slow 
down so that he may alight in safety and it has 
been held negligence to order a group of employees 
to get on a moving engine on a dark and rainy 
night,88 although there is other authority to the con- 
trary.S9 An engineer, however, is not required to 
slow up or stop a train for the convenience of em¬ 
ployees seeking to ride without right,90 or to board 
it in violation of rule;®^ and it has been held that 
failure to stop a work train, as was customary, to 
permit laborers to alight at their boarding place, is 
not negligence per se.92 An employee negligently 
injured while aiighting from a car used to take 
him to work may recover from the railroad.92 A 
conductor ordering a brakeman to alight at a point 
which, unknown to eitber, is dangerous is under no 
duty to ascertain whether the brakeman can alight 
safely, or to warn of the danger, being in no supe¬ 
rior position to gain knowledge of the danger.94 

Jerks and himps; unexpected stops. While no 
negligence on the part of a railroad can be predi- 
cated on the usual and ordinary jerks and bumps in¬ 
cident to the operation of a train,95 if injuries to a 


02. Mass.—Hietala v. Boston & A. | 
R. R., 3 N.B.2d 377, 295 Mass. 186, ! 
certiorari denied Boston & Albany i 
R. Co. V. Hietala, 57 S.Ct. 116, 299 
XJ.S. 698, 81 L.Bd. 434, 

83. Ala.—Southern Ry. Co. v. Smith, 
128 So. 228, 221 Ala. 273. 

39 C.J. p 455 note 77. 

Conductox^s failure persoually to 
Bupervlse injured brakeman’s actions 
or switching of cars was held not to 
constitute negligence on railroad's 
part, where brakeman knew as much 
of situation as conductor did.— 
Louisville & R. Co. v. Noble’s 
Adm'x, 54 S.W.2d 636, 246 Ky. 86. 
l^oadlng and operating handcar, or 
motor car 

(1) It was duty of foreman of 
section crew, in loading hand car 
with tools and operating it, to exer¬ 
cise due care for protection of mem- 
bers of crew riding on hand car.— 
Kruk V. Minneapolis, St. P. & S. S. M. 
Ry. Co., 241 N.W. 162, 267 Mich. 162. 

(2) To permit claw bar to ride 
on top of other tools while, railroad 
motor car was running, instead of 
depositing them on floor of tray, as 
was customary and proper, was held 
evidence of negligence.—Clift v. St. 
Louis-San Prancisco Ry. Co., 9 S.W. 
2d 972, 320 Mo. 791. 

84. H.C.—Hili V. North Cardina R. 
Co., 106 S.E. 184, 180 N.C. 490, 

86. Tenn.—Buckner v. Southern Ry. 


Co., 96 S.W.2d 600, 20 Tenn.App. 

212 . 

Bule as showlng lack of authority 
Knowledge of existence of a rule 
prohibiting riding by unauthorized 
persons on portions of locomotive 
was notice in and of itself that those 
extending the invitation to ride there¬ 
on were exceeding their authority.— 
Buckner v. Southern Ry. Co., supra, i 
88. D.C.—Washington & O. D. Ry. 
Co. V. McPherson, 26 P.2d 989, 68 
App.D.C. 211, certiorari denied 49, 
S.Ct. 13, 278 tr.S. 610, 73 L.Ed. 535.' 
39 C.J. p 455 note 81. 

87. Tex.—International-G-reat Nor¬ 
thern R. R. V. Lowry, Civ.App., 98 
S.W.2d 383, reversed on other 
grounds International Great Nor¬ 
thern R. Co. V. Lowry, 121 S.W.2d 
685, 132 Tex. 272. 

88. Tex.—Texas & N. O. R. Co. v. 
Thompson, Civ.App., 1 S.W.2d 938, 
afflrmed, Com.App., 12 S.W.2d 963. 

89. Va.—Seaboard Air Line Ry. Co. 
v. De Loatch, 141 S.E. 121, 149 Va. 
338. 

Beason for rule 

Conductor's ordering swltchman 
to board moving tender on rainy day 
held not negligence since it would be 
impossible for railroads to discharge 
their duties if they were required, 
during' and after every rain, to bring, 
their engines to a standstill before 
'a switchman was allowed to get on 
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or off.—Seaboard Air Line Ry. Co. 
V. De Loatch, supra. 

90. La.—^Winbush v. Texas & P. R. 
Co., 78 So. 557, 143 La. 275. 

91. Wis.—Richter v. Chicago, M. & 
St. P. r: Co., 186 N.W. 616, 176 
Wis. 188. 

92. Tex.—Panhandle & S. P. R. Co. 
V. Kornegay, Com.App., 227 S.W. 
1100 . 

39 C.J. p 466 note 84. 

93. N.J.—Mullen v. Central R. Co. 
of New Jersey, 156 A. 318, 9 N.J. 
Misc. 1033, affirmed 162 A. 424, 109 
N.J.Law 414. 

Fact that auother train was pro- 
vided for taking employee to work 
could not relieve employer from re- 
sponsibility incurred by permissive 
use of car by injured employee.— 
Mullen V. Central R. Co. of New 
Jersey, supra 

94. U.S.—Baltimore & O. R. Co. v. 
Berry, Mo., 62 S.Ct. 510, 286 U.S. 
272, 76 L.Ed. 1098. 

95. Ark.—Missouri Pac. R. Co. v. 
Keeton, 183 S.W.2d 506, 207 Ark. 
793, reversed on other grounds 66 
S.Ct. 135, 326 U.S. 689, 90 L.Ed. 
406.' 

Ky.—Cincinnati, N. O. & T. Ry. Co. 
, V. Jacobs, 294 S.W. 1050, 220 Ky. 
217. 

Mo.—Mullen v. Lowden, 124 S.W.2d 
1162, 344 Mo. 40. 'i 
N.Y.—Salisbury v. New York Cent. 
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trainman are the resuit of an unusual and unneces- 
.sary jerk or bump so violent as to show want of or- 
dinary care, a recovcry may be had,96 unless the im- 
pact is the resuit of his own failure to signal in ac- 
cordance with his duty.*^'^ So, also, the suddcn stop- 
ping of a train with an unusual jar or bump, in the 
absence of ordinary care, may be negligence enti- 
tliiig the servant injured thereby to recover,9S and, 
if there is a uniform course of practice by whicli 
brakemen are given warning of the stopping of a 
train at unexpectcd places, it is the duty of the com- 
pany to have such warnings given.^® 

c. Collisiona 

A railroad owes its servants the duty to use rea- 
sonable care to regulate the running of its cars and the 
dispositiori of its rolling stock so as to avoid coilisions. 

A railroad company owes to its servants the du¬ 
ty to use reasonable care so to regulate the time and 
manner of running its cars and the disposition of its 
rolling stock along its tracks that coilisions may be 


avoidcd.i As to coilisions at crossings, the measure 
of this duty is the maintenance of a warning device 
and statutory signals reasonably tcnding to prevcnt 
coilisions,2 and the failure to kcep a lookout to 
avoid a collision at a Crossing has becn held not ex- 
cused by reliance on a watchman employcd by an- 
other company.3 The failure of a railroad compa¬ 
ny to discharge the duty which it owes to a third 
person to prcvent a collision has becn hcld not to 
render the company liable to an employee.^ 

The failure of employees of a prcccding train to 
flag one following when forced to stop docs not 
absolve the engineman of the latter train from the 
duty to maintain a reasonable lookout for the pres- 
ence of the former on the track,5 although it will 
proclude such employees from rccovery but, when 
a following train is duly warned of the stopping of 
a preceding train by the giving of propcr signals, the 
duty of the company toward the employees on the 
former train is fully performed,^ even though such 


Co., 222 N.Y.S. 38, 220 App.Div. 
491. 

39 C.J. P 455 note 85. 

Bule appUed to uroed-T^umlng mai- 
chlue 

Ark.—Missouri Pac. R. Co. v. Guy, 
167 S.W.2d 11, 203 Ark. 166, cer¬ 
tiorari dismissed 63 S.Ct. 22, 317 
tr.S. 702, 87 L.Ed. 561. 

90. Ga.—Gay v. Hurst, 165 S.E. 346, 
42 Ga.App. 148. 

Ky.—Cincinnati, N*. O. & T. Ry. Co. 
V. Jacobs, 294 S.W. 1050, 220 Ky. 
217. 

N.Y.—Salisbury v. New York Cent. 

. R. Co., 222 N.Y.S. 38, 220 App.Div. 
491. 

39 C.J. p 456 note 86. 

Wliat coustltutes uuezpected jerk 
In determining whether unexpected 
jerk is negligence, unexpected is 
measured in light of what was nor- 
mal performance of duty involved, 
and jerk is unexpected when it was 
was not re6.sonably to be expocted 
as part of normal performance of 
duty.—^Ayres v. Union Pac. R. Co., 
mah, 176 P.2d 161. 

Posltlon of person In danger 

(1) In order to justify employee’s 
recovery for fall resuiting from jerk 
of train, jerk must have been dan- 
gerous to one in such reasonably 
safe position as was available.— 
Southern Ry. Co. v. Smith, 128 So. 
228, 221 Ala. 273. 

(2) Sudden movement of engine 
was not breach of duty to flreman, 
unless engineer ,knew, or should have 
known, that flreman was in position 
of danger.—New Orleans & N. E. R. 
Co. V. James, 128 So. 766, 167 Miss. 
607. 

(3) Where a railroad detective 


was injured while concealed between 
two standing cars, because of the 
fact that the switch crow, who had 
no reason to anticipate his presence 
and therefore owed him no duly, al- 
lowed a third car to bump into the 
other two, the crew were not charge- 
able with actionable negligence, how- 
ever hard the bump.—Cincinnali, N. 
O. & T. P. R. Co. V. Helm, 148 S.W. 
25, 149 Ky. 340. 

97. Mich,—Beauchamp v. Michigan 
Cent. R. Co., 204 N.W. 752, 231 
Mich. 546, certiorari denied 46 S. 
Ct. 210, 270 U.S. 643, 70 L.Ed. 777. 
90. La.—^Williams v. Pickering 
Lumber Co., 52 So. 167, 125 La. 
1087, 136 Am.S.R. 365, 19 Ann.Cas. 
1224. 

39 C.J. p 456 note 87. 

99. N.Y.—Curran v. Lake Cham- 
plain & M. R. Co., 105 N.E. 105, 
211 N.Y. 60. 

1. U.S.—Sandri v. Byram, C.C.A. 

Mich., 30 E.2d 784. 

Ky.—Louisville & N. R. Co. v. Car- 
ter, 10 S.W.2d 1064, 226 Ky. 561— 
Chesapeake & O. Ry. Co, v. Dixon, 
280 S.W. 93. 212 Ky. 738. 

Mo.—Lloyd .V. Alton R. Co., 169 -S. 
W.2d 267, 348 Mo. 1222—Beal v. 
Chicago, B. & Q. R. Co., 285 S.W. 
482. 

Tenn.—Southern Ry. Co. v. Woods, 
86 S.W.2d 903, 19 Tenn.App. 314. 
39 C.J. p 456 note 90. 
riagmAu not uader duty to waxu 
Where duties of flagman in tower 
at Crossing did not involve giving 
of signals with respect to trains or 
motor cars on same railway, but 
were to indicate by signals on which 
of two railway lines approaching 
trains had the <rlght of way, negli- 
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gence of railroad could not be prodi- 
cated on his failure to givo warning 
to train crew of lineman's presence 
upon the track in a speedor.—Cun- 
ningham v. Oreat Northern Ry. Co., 
14 N.W.2d 763, 73 N.D. 315. 

2 . Ky.—Louisville & N. R. Co. v. 
Carter, 10 S.W.2d 1064, 226 Ky. 
561. 

Fermlttlug 'bell to remaln out of 
order 

Railroad permitting bcll at dan- 
gerous Crossing to remain out of 
order failed to cxorcise ordinary care 
for protection of omployees.—Louis- 
ville & N. R. Co. v. Carter, supra. 

3. Mo.—Beal v. Chicago, B. & Q. R. 
Co., 285 S.W. 482. 

4. Mo.—Karr v. Chicago, R. I, <Ss P. 
Ry. Co., 108 S.W.2d 44, 341 Mo. 
536. 

Tex.—Brittain v. Fort Worth & D. C. 
Ry. Co., Civ.App., 128 S.W.2d 874, 
error dismissed, judgment correct. 
Duty to regulate spe^d in ap¬ 
proaching Crossing is for benefit of 
travoling public, and not a duty to 
employees.—Karr v. Chicago, R. I. 
& P. Ry, Cb., 108 S.W.2d 44, 341 Mo. 
536. 

6 . Tex.—International & G. N. R. 
Co. V. Brice, 97 S.W. 461, 100 Tex. 
203. 

W.Va.—Culp V. Virginian R. Co., 92 

S.E. 236, 80 W.Va. 08. 

0. U.S.—New York, C. & St. L. R. 
Co. V. Niebel, Chio, 214 P. 952, 131 
C.O.A. 248. 

7. N.Y.—Tuell v. Lehigh Valley R. 
Co., 196 N.Y.S. 883, 203 App.Div. 
254. 

Va.—New York, P. & N. R. Co. v. 
Wllson, 64 S.E. 1060, 109 Va. 764. 
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signalls were not observed.®' Wbere a railroad has 
established an efficient block system 'giving such 
warning, it is not negligence for a railroad dompany 
to faii to give warning through its train dispatcher 
that a train ahead was stalled.^ 

An employee on a locomotive not having the right 
of way is not in the position of a trespasser as to 
whom the engineer of an oncoming train has no du- 
ty to exercise care to avoid injury by collision.^o 
The agents and servants in charge of a train owe 
no duty to the operator or a passenger of a railway 
motor or handcar to give warning of the approach 
of the train but an engineer ,who sees such an 
operator ahead on the track, oblivious of the train^s 
approach, and does not stop the train or slacken 
its speed, is negligent.^^ driver of a railway 

motor 'car is guilty of no breach of duty toward a 
fellow employee in failing to stop, although seeing 
an approaching automobile, unless he perceived 
that the automobile driver would not stop and 
thereafter failed to exercise reasonable care.^^ 


56 C.J.S, 

§ 262. Precautions against Injury; Wam- 
ings and Signals 

a. In general 

b. Unusual dangers 

a. In (jeneral 

A master must take reasonable precautions to pro> 
tect his servants from injury; and must give such rea¬ 
sonable signals and warnings to a servant in a danger- 
ous position as a reasonably prudent man would deem 
necessary. 

A master must take such reasonable precautions 
as the circumstances demand to protect his serv¬ 
ants from injury.14 jje must be careful to avoid 
emergencies likely to expose the servant to dan- 
ger,i5 and may not carelessly create a situation of 
emergency, even though the terms of Service may 
call for the servant to act therein.i® 

The master will be held liable for injuries resdlt- 
ing from his failure to give such reasonable sig¬ 
nals and warnings to, or to kecp such a lookout 
for, a servant in a dangerous position as a reason¬ 
ably prudent man would deem necessary,^7 even 


Si Va.—New York, P. & N. R. Co. 
V. Wilson, supra. 

9. TJ.S.—'Copeland v. Hines, C.C.A. 
Ohio, 289 P. 361. 

10. 111.—Taylor v. Atchison, T. & S. 
P. Ry. Co., 11 N.E.2d 610, 292 111. 
’App. 457, certiorari denled Atchi¬ 
son, T. & S. P. R. Co. V. Taylor, 
58 S.Ct. 942, 304 U.S. 5C0, 82 L. 
Ed. 1528. 

11 . Ky.—^Nelson’s Adm’x v. South¬ 
ern Ry. Co., 194 S.W.2d 618, 302 
Ky. 243. 

12. Mo.—Dodd V. Missouri-Kansas- 
Texas R. Co., 184 S.W.2d 464, 353 
Mo.' 799. 

13. U.S.—Kansas City, C. & S. R. 
Co. V. Shoemaker, Mo., 246 P. 117, 
157 C.C.A. 413, rehearing* denied 
249 P. 458, 161 C.C.A. 416. 

14. U.S.—^Kane v. Pederal Match 
Corporation, D.C.Pa., 6 P.Supp. 607. 

Ala.—Louisvillfe & N. R. ,Co. v. Hali, 
135 So. 466, 223 Ala. 338, certio¬ 
rari denied 62 S.Ct. 37, 284 U.S. 
661, 76 L.Ed. 660. 

Fla.—^Rivers v, City of Gainesville, 
143 So. 235, 106 Pia. 267, 107 Pia. 
' 774, adhered to 144 So. 481, 106 
Fla.'267, 107 Fla. -774. 

N.Y.-r-Novitz V. Maine, 284 N.T.S. 
117, ?46 App.Div. 774, 7 N,E.2d 698, 
273 N.Y. 673. 

Pa,—^Wagner v. Jayne Chemical' Co., 
23 A. 772, 147 Pa. 476, 30 Am.S.R. 
745. 

39 C.J. P 461 note 69. 

AjxtiiBlpahle daatgrer 
''Vehere anticipable danger is bre- 


ated by the usual process of the 
Work, the master’s duty is to take 
precautions to avoid or remove the 
danger.—Moore v. Morse & Malloy 
Shoe Co., 197 A. 707, 89 N.H. 332. 
Relioace on infornmtlon from eoru. 
ployee 

Employers of laborer in charge of 
sewer excavation, and killed by cave- 
in, could rely on him for Informa¬ 
tion as to material needed for shor- 
ing purposes.—King v. Terry, Mo. 
App., 14 S.W.2d 969. 

Employer knowing employee was 
physioally tuiable to do work direct- 
ed without probable injury had duty 
to use overy reasonable precaution 
which ordinary care and prudence 
wbuld dictate to avoid subjecting 
employee to injury.—^Hamilton v. 
Standard Oil Co. of Indiana, 19 S. 
W.2d 679, 323 Mo. 631. 

Adeanacy of rnask fumished to 
employee engaged in sandblasting 
operations depended on how com- 
pletely mask protected wearer and 
what other expedients were avail- 
able.—Pieczonka v. Pullman Co., C. 
C.A.N.Y., 89 F.2d 853. 

Test of compUance wlth. atatutory 
requlrements 

Test for determining whether mine 
foreman was negligent in observ- 
ance of statutory requlrements for 
safety of miner was what reasonable 
person woiild haVe done in his posi¬ 
tion, giving proper consideratioii to 
matters which would ordinarily af- 
fect jUdgment of prudent men en¬ 
gaged in coal minlhg.-^Southern Min¬ 
ing Co. V. Saylor, 96 S.W.2d 236, 264 
Ky. 666. i 
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Preventing use of dacageroos eleva» 
tor 

Duty of employer, knowing that 
elevator bcing repaired was in dan- 
gerous condition, was to take neces¬ 
sary precautions to prevent' em- 
ployees from using it.—^Dobson v. 
Otis Elevator Co., 26 S.W.2d 942, 
324 Mo. 1147. 

15. N.H.—Clairmont v. Cilley, 153 A. 
465, 86 N.H. 1. 

16. N.H,—Clairmont v. Cilley, supra. 

17. U.S.—Barbarino v. Stanhope S. 
S. Co., C.C.A.N.Y., 161 F.2d 658-- 
Carey Reed Co. v. McDavid, C.C.A. 
Miss., 120 P.2d 843. 

Ark.—Newark Gravel Co. v. Barber, 
18 S.-W.2d 331, 179 Ark. 799. 

Ky.—^VV'ilder's Adm'r v. Southern 
Mining Co., 96 S.W.2d 436, 265 
Ky. 219. , , 

Miss.—Gulf Refining Co. v. Ferrell, 

147 So. 476, 166 Miss. 296. 

Mo,—^0'orpus Juxls cited Ixt Goodwin 
V. Missouri Pac. R. Co., 72 S.W.2d 
988, 993, 336 Mo. 398. 

N.H.—Tremblay v. J. Rudnick & 
Sons, 13 A.2d 153, 91 N.H. 24. 

Okl.—0'klfthoma City V. Dobbs, ‘ 142 
P.2d 369, 193 Okl. 183. 

S.C.—Hili V. Broad River Power Co., 

148 S.E. 870, 151 S.C. 280. 

Tex.—Fort Worth & D. C. Ry. Co. v. 
Eogers, Clv.App., 62 S.W.2d 161. 
erfor refused. 

39 C.J. p 456 note 97. 

Warning hy fellow servant see infra 
§ 333. 

Safb employmeut 

Requirement ' that employer ‘ pro¬ 
vide “safe employment" has been con- 
strued tO require more than plabe of 
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though the work is simf)le.i8 However it is not 
necessary to warn an employee where a danger is 
obvious or normally incidental to the work on 
which a servant may be engaged,i9 and, where no 
System of vJ^aming had been instituted, the abscnce 
of one under'such circumstances is not evidence of 
negligence on the part of the employer .20 There 
is no negligence in failing to warn, or keep a look- 
out for, an employee who has unnecessarily and 
without authority assumed - a position of danger 
which could not reasonably have been anticipated.^i 

Customary wa^rnings and signals. A servant has 
the right to rely on the warnings and signals cus- 
tomarily given in the conduct of the business, and, 
if the master fails to give these, he is negligent.^^ 

b. Unusual Dangers , 

Where the work Is unusUally dangerous or complex, 
a master shouid take appropriate precautions to protect 
his serVants. 


Where the work is accompanied by unusual dan¬ 
gers known to the employer,23 or is of a complex 
nature,24 or where an employer adopts a mcthod of 
doing his work which involves risks and danger 
greater than the nature of the work calls for,^® 
he shouid take conrcspondingly appropriate precau^ 
tions, and adopt approvcd mcthods, to 'guhrd against 
the increased danger and risk to his employees, 
where such methods are practicable and are cus- 
tomarily usccl by employers similarly situated;^® 
and he has been required to use reasonable care to 
provide a safe method of doing unusually danger¬ 
ous work. 2 7 Likewise, if he knows, or by the exer- 
cise of reasonable diligcnce could have known, that 
he is using dangerous instrumcntalities, he is called 
on to use ,a degree of care, for the scrvant’s pro- 
tection, that is reasonably commensurate with the 

danger.28 


employment safe in physical sense. 
—Miller v. Paine Lumber Co,, 230 
N.W. 702, 202 Wis. 77. 

Dynamlting: 

(J) An employer engaged in dyna- 
miting had duty to use reasonable 
care to see to It that employee both 
heard and understood warnings in 
due time' that dynamite fuse had 
been Iit, so that he sould reach a 
place of reasonable safety.—Hercules 
Powder Co. v. Palmer, Miss., 30 So. 
2d 804. ■ 

(2) Person using dynamite to blow 
out stumps in right of way of drain- 
age canal and having other men en- 
gaged in setting up dredging boat 
■^^■ithin range of missiles is under 
duty to see that such warnii;ig is 
given as will come to notice of each 
of such persons.—^Evans v. Brown, 
106 So. 281, 141 Miss.'346. 

18. XJ.S,—Carey Reed Co. v. Mc- 
David, C.C.A.Miss., 120 F.2d 843. 

19. Ky,—Louisville & N. R. Co. v. 
Davis’ Adm’x, 61 S.W.2d 942,‘245 
Ky. 79. 

Miss.—Lambert v. Mlssissippi Cent. 

R. Co., 120 So. 177, 152 Miss. 450. 
N.Y.—Brick v. Lohg Island R. Co., 

. 157 N.E. 93, 246 N.Y. 222. 

39 C.J. p 458 note 98. 
ao.'; U.S.—Olsen v. North Pac. Lum¬ 
ber Co., C.C.Or., 106 P. 298. 

39 C.J. p 458 note 99. 

21 . Tex.—Fort Worth & D. C. Ry. 
Co. V. Rogers, Civ.App., 62 S.’W.2d 
151, error refused.: 

22. Cal.— lOorpTts Jnrls cited in !Mc- 

Comb V. Atehison, 1?. & S. P. Ry. 
'Co.; '294' P.; '81, .110 Cal.App. 303, 
certiorari denled Atehison, S. 
F. Ry. Co. V. MeComb, '61 S.Ct. 4*86, 
2S3 UVS. '838; 76 L.Ed. 1449. . I 

Mo.—Case v/ St. Louis-San 'Fran-I 
Cisco Ry. Co., 30 S.W.2d 1069, .cer-^ 


' tiorari denied St. Louis-San Fran- 
cisco Ry. Co. v. Case, 61 S.Ct. 107, 
282 U.S. 893, 75 L.-Ed. 787—Koonse 
V. Missouri Pac. R. Co., 18 S.'W.2d 
467, 322 Mo. 813, certiorari denied 
Missouri Pac. R. Co. v. Koonse, 60 
S.Ct. 34, 280 U.S. 582, 74 L.Ed. 632. 

Tenn.—John J. Craig Co. v. Cham- 
bers, 13 Tenn.App. 670. 

Utah.—iCJorpus Juris cited In Peter- 
son V. Union Pac. R. Co., 8 P.2d 
627, 632, 79 Utah 218—<3orpus Ju- 
viB cited in “Winegar v. Oregoh 
Short Line R. Co., 29'8 P. 948, 060, 
77 Utah 594. 

39 C.J. p 468 note 1, p 468. 
note 71 [a]. 

Warnlng as to znovement of vehlcle 
ox Implement 

Mo.—State ex rei. Kroger Orocery 
<& Baking Co. v. Haid, 18 S.W.2d 
478, 323 Mo. 9, 

23. U.S.—McGivern v. Northern Pac. 
Ry. Co., C.C.A.Minn., 132 P.2d 213 
—Chesapeake & C. Ry. Co. v. Rich- 
ardson, C.C.A.Ohio, 116 F.2d 860, 
certiorari denied 61 S.Ct. 961, 313 
U.S. 574, 86 L.Ed, 1531. 

Ark.—Missouri Pac. R. Co. v. San- 
ders, 117 S.W.2d -720, 196 Ark. 269. 

Ky.—'Wilder's Adm'r v. Southern 
Mining Co., 9-6 S.W.2d 436, 265 Ky. 
219. 

Miss.—Albert v. Doullut & Ewin, 178 
So. 312, ISO Miss. 626. 

Mo.—Corpus Juris cited in Schaum 
■V. Southwestern Beil Telephone 
Co., 78 S.W.2d 439, 443, 336 Mo. 

' 228. 

39 C.J. P 453 note 60. 

Knowledge. of danger generally seei 
infra § 268. 

Storhge and^ handUng of gasollne 
and kerdsene 

Miss.^—Curry & Turher Oonst. Co. v. 

- Bryan, 186 ,So. 258, :184 Miss. 41 
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Manufacture and transportation of 
nltroglycerlne 

U.S.—American Glycerin Co. v. 
Brown, C.C.A.Tex., 30 F.2d 316. 

24 . U.S.—McGivern v, Northern 
Pac; Ry. Co., C.C.A.MJnn., 132 F.2d 
213—^Chesapeake & O. Ry. Co. v. 
Richardson, C.C.A.Ohio, 116 F.2d 
860, certiorari denied 61 S.Ct. 961, 
313 U.S. '574, 85 L.Ed. 1531. 

Miss.—Albert v. Doullut & Ewin, 178 
So. 312 ; 180 Miss. 626. 

Mo.—Corpus Juris cited in Schaum 
V. Southwestern Bell - Telephone 
Co., 78 S.W.2d 439, 443, 33-6 Mo. 
228. 

39 C.J. p 453 note 61. 

25. U.S.—The P. P. Miller, D.C.N. 
Y., 180 P. 288. 

La.—Smith v. Rock Island, A. & L. 
R. Co., 44 So. 290, 119 La. 537. 

26. Ky.—E. X 0'Brien & Co, v. 
Shelton's Adm'r, 66 S.W.2d 352, 246 
Ky. 537. 

Customary methods generally see in¬ 
fra § 267. 

27. Delr.—Hendrickson v. Continen¬ 
tal Fibre Co., 140 A. 659, 3 W.W. 
Harr. 664. 

Sdaster using expio sives must ex- 
ercise highest degree of care to safe- 
guard, his servants In , method or 
plan of carrying on business.—Her¬ 
cules Powder Co, v. Wllllamson, 110 
So. 244, 145 ^Iss, 172. , 

28. Del.i—Hendrickson v. Continen¬ 
tal Fibre Co., 140 A. 659, 3' W.W. 

- Harr. 66^. 

' Thfe test is whether the gaster 
has done ali .that a competent per¬ 
son could reasonably ' be required 
to do, and would do in a like -cas*e* 
—^Hendrickson v. Continental Fibrd. 
Co., suptra. 
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§ 263. - Operation of Railroads 

a. In general 

b. Duty to trainmen 

c. Duty to employees working on or 

about standing cars or locomotives 

d. Duty to employees on or near tracks 

e. Duty to, employees engaged in cou- 

pling or switching cars, or em¬ 
ployees in railroad yards 

a. In Greneral 

Failure to warn a railroad employee of danger may 
constitute negiigence under the Federal Employers’ Lia- 
bility Act. Such an employee has the right to rely on 
the warnings and signais customarily given in the con- 
duct of the business. 

Failure to warn a railroad employee of danger 
may constitute negiigence under the Federal Em- 
ployers’ Liability Act.^s It is the duty of a railroad 
company, in giving signais, to do so at a reasonable 
distance so as to afford an endangered employee op- 
portunity to seek a safe place.^o The rule, as con- 
sidered supra § 262, that a servant has the right to 


, rely on the warnings and signais customarily given 
in the conduct of the business, and, if the master 
fails to give these he is negligent,, has been applied 
to the operation of railroads.^l However, a rail¬ 
road employee has a right to rely, with, respept to 
warnings and signais, only on a breacb of duty to 
him.32 

Noise as zvarning. Where a statute or rule re¬ 
quires a railroad to give a warning of an approach- 
ing train by ringing a‘ bell or blowing a whistle, it 
cannot escape liability to an employee by showing 
that the train made enough noise to have warned 
him of the danger, without also proving that he 
actually heard the noise in time to escape injury.33 

b. Duty to Trainmen 

It is ordinapily the duty of one in charge of a train to 
warn a fellow tralnman before starting the engine; but 
thero is no liability for faillng to warn a brakeman or 
signalman of a train, sent forward or to the rear, of Its 
ordinary movements. 

It is the duty of one in charge of a train to give 
warning to a fellow trainman before starting the 


20. Mich.—Sumner v. Ann Arbor R. 

Co., -209 N.W. 184, 235 Mich. 293. 
Mo.—Parker v. St. Louis-San Frau- 
clsco Ry. Co., App., 297 S.W. 146. 

Custom iLOt coutrary to reasonable 
care 

Railroad’s custom and rule regulr- 
ing: lookout for superior train was 
held not contrary to requirement of 
reasonable care as to flagman in- 
jured by train passing way station. 
—^Hartung v. Union Pac. R. Co., 247 
P. 1071, 35 Wyo. 188. 

Failure to iustall au automatlc 
block slgnal system prior to an ac¬ 
cident does not imply negiigence 
on the part of a railroad company.— 
Keith V. Wheeling & L. E. Ry. Co., 
C.C.A.Ohio, 160 F.2d 654. 

Coutlnuous tralu movemeut 
In action for death of brakeman 
on a train mpving up-grade where 
driving wheels of locomotive were 
constantly slipping and repeated 
sanding was necessary, to claim that 
each momentary pause of the train 
when the wheels slipped termlnated 
a movement, and that a bell should 
have been rung, and a whistle blown, 
each time they took hold again was 
without merit, since there was only 
one contlnuous train movement and 
a, proper warning was given at its 
inception.—Eckenrode v. Pennsylva- 
nia R. Co., D.C.Pa., 71 F.Supp, 764. 

Markiug oar to Show defective brake 

• A railroad owes a switchman no 
duty to mark a car so as to show 
the presence of a defective hand- 
brake.—Summers v. Louisville & N. 
R. Co., D.C.Ky., 4 F.Supp. 410. 


Employee as trespasser 

Employee who climbed standing 
freight train on way to work was 
held trespasser whom railroad owed 
no duty of warning of train move¬ 
ments.—Macchia v. Pennsylvania R. 
Co., 162 A. '654, 109 N.J.Law 404. 
liookout 

Operator of railway motor car 
must maintain lookout while ap- 
proaching a public Crossing.—Jones- 
boro, Lake City' & E. R. Co. v. 
Wright, 281 S.W. 374, 170 Ark. 815. 

30. Ky.—Louisville & N. R. Co. v. 
Bryanfs Adm'r, 285 S.W. 245, 215 
Ky. 401. 

31. Cal.—McComb v. Atchison, T. & 
S. P. Ry. Co., 294 P. 81, 110 Cal. 
App. 30.3, certiorari denied Atchi¬ 
son, T. & S. F. Ry. Co. v. McComb. 
61 S.Ct. '486, 283 U.S. 838, 76 L.Ed. 
1449. 

Ky.—Chesapeake & O. Ry. Co. v. 
Kennard, 3 S.W.2d 649, 223 Ky. 
262. 

Mo.—Evans v. Atchison, T. & S. F. 
Ry. Co., 131 S.W.2d 604, 346 Mo. 
147—Case v. St. Louis-San Fran- 
cisco Ry. Cq., 30 S.W.2d 1069, cer¬ 
tiorari denied 'St. Louis-San Fran- 
cisco Ry. Co. v. Case, 51 S.Ct. 107, 
282 U.S. 893, 75 L.Ed. 787—0'Don- 
nell V. Baltlmore & O. R. Co., 26 
S.W.2d 929, 324 Mo. 1097. 

Utah.—Peterson v. Union Pac. R. Co., 
8 P.2d 627, 79 Utah 213—Winegar 
‘v. Oregon Short Line R. Co., 298 
P. 948, 77 Utah 694. 

Abseuce of light to show deraller 
In determining rallroad's liability 
for death of brakeman crushed under 
the wheels When empty car on which 
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he was standing in order to sfrgnal 
switching operations at night struck 
a derailer, causing car to derail, 
fact that there was no light on small 
target indicating the position of the 
derailer would not alone be evidence 
of negiigence in absence of show¬ 
ing that placing light on such target 
was in accord with general and ap- 
proved usage.—Brady v. Southern 
Ry. Co., 23 S.E.2d 334, 222 JST.C. 367, 
certiorari denied '63 'S.Ct. 995, 318 U. 
S. 792, 87 L.Ed. 1158, aflirmed 64 S. 
Ct. 232, 320 U.S. 476, 88 L.Ed. 239. 

32. U.S.—^Chesapeake & O. Ry. Co. 
V. Mihas, 111., '50 S.Ct. 42, 280 U. 
S. 102, 74 L.Ed. 207—Sumney v. 
Southern Ry. Co., C.C.A.N.C., 89 F. 
2d 437. 

Movemeut of extra traius 

Railroad owes no duty to warn its 
section employees of movement of 
extra trains. 

U.S.—Jacobson v. Chicago, M., St. 
P. & P. R. Co., C.C.A.Minn., 6-6 P. 
2 d 688. 

N.H.—Sweeney v. Boston & M. R. 
R., 175 A. 243, 87 N.H. 90, certio¬ 
rari denied 56 S.Ct. 638, 294 U.S. 
728, 79 L.Ed. 1258. 

Siguals iuteuded for others 

Question whether station and 
Crossing signais were blown , was 
held not determinative ,of defend- 
ant's negiigence, injuring employee 
on track; such signais not bemg for 
his protection.—Norfolk & W. Ry. 
Co. V. Kratzer, C.C.A.Ohio, 37 P,2d 
522. 

33. Tes;.—Missouri, K. & T. R. Co. 
V. Taff, 74 S.W. 89, 31 Tex.Civ. 
App. 657, error refused. 
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eiigine,34 ^ut warning is not required where there 
is a custom to the contrary and the presence of such 
an employee in a place of danger was not to have 
been anticipated,35 nor is the company liable for in¬ 
juries resulting from the ordinary movements of a 
train without warning to brakemen or signalmcn 
of that train who have been sent forward or to the 
rear and who, it is assumed, are alert and watch- 
ful.3® An engineer whose train is on schedule or- 
dinarily owes no duty to give warning to trainmen 
in general of the starting or approach of his train.^'^ 
It has been held the common-law duty of a railroad 
to give warning to a brakeman of a low bridge 
which the train is approaching.^8 

c. Duty to Employees Working on or about 
Standing Cars or Locomotives 

A railroad company ordinarily has the duty to give 
reasonabie warnings and signais of the movements of 


tralns, cars, op locomotives Ilkely to endanger employees 
working in or about standing cars or locomotives. 

It is the duty of a railroad company to give rea¬ 
sonabie warnings and signais of the movements of 
trains, cars, or locomotives, which are likely to en¬ 
danger employees working on or about standing 
cars or locomotives, and to keep a lookout before 
moving trains or cars in such circumstances,^^ and^ 
where it is the rule or custom of a railroad to give 
warnings of such movements, the failure of those 
in charge to give the customary warning will con¬ 
stitute negligence;^*^ likewise, where it is the cus¬ 
tom not to move cars without a signal from an cm- 
ployce known to be working in a place where he 
cannot be seen, moving cars without such signal 
constitutes ncgligcncc.^l On the other hand, the 
company will not be liable for a failure to warn 
when those in charge of such movements had no 
reason to anticipate the presence of such employees 


34. Ala.—^Corpus Jtiris citeU la Ala- 
bama Great Southern R. Co. v. 
Davls, 18 So.2d 737, 740, 246 Ala. 
64. 

Tex.—Corpus Juris clted in. Fort 
Worth Denver City Ry. Oo. v. 
Rogers, Civ.App., 62 S.W.2d 161, 
165. 

39 C.J. p 458 note 2. 

35. '‘Ky.-^Bafnes' Adm'r v. Chesa- 
peake & O.’ R. Co., 145 S.W. 1116, 
147 Ky. 805. 

36. Ohio.—Creech v. New York, C. 
& St, L. Ry. Co., 153 N.E. 299, 22 
Ohio App. 216. 

39 C.J. p 4'58 note 4. 

Ahsenc© of outory of waruiug Is 
not'negligence where it would have 
served no useful purpose.—Kurn v. 
Denson, 10 So.2d 198, 193 Miss. 763. 

37. N.T.—Schowerer v. New Jersey 
& N. Y. R. Co., 150 N.Y.S. 439, 164 
App.Div. 865. 

39 C.J. p 458 note 5. 

38. N.Y.—Marus v. New Jersey 
Cent. R. Co., 165 N.Y.S. 686, 170 
App.Div. 158. 

39 C.J. p 468 note 6. 

Telltales and whipping straps see 
supra § 230. 

39. Ala.—^Corpus Juris cited in Ala- 
bama Great Southern R. Co. v. 
Davis, 18 So.2d 737, '740, 246 Ala. 
64—Corpus Juris cited in Mobile 
& O. R. Oo. v. Williams, 129 So. 
60, 65, 221 Ala. 402.. 

111.—Walaite v. Chicago R. I. & P. 
Ry. Co., 33 N.E.2d 119, e'76 111. 
69. 

Mo.—Goodwin v. Missouri Pac. R. 
Co., 72 S.W.2d 988, 335 Mo. 398— 
Grange v. Chicago & E. I. Ry. 
Co., 69’ S.W.2d 955, 3-84 Mo. 1040. 
N.J.—Erichson v. Lehigh Valley R. 
Co., 134 A. 892, 4 NJMiSQ, 906. 


Tex.—^Corpus Juris olted in Fort 
Worth & Denver City Ry. Co. v. 
Rogers, Civ.App., 62 S.W.2d 151, 
155. 

Utah.—Bruner v. MeCarthy, 142 P.2d 
649, 106 Utah 399, certiorari dis- 
missed 65 S.Ct. 126, 323 U.S. 673, 
89 L.Bd. 647. 

39 C.J. p 458 note 7. 

Employee observed by foreman 
In action against railroad for in¬ 
juries sustained by employee while 
he was on top of stationary refrig¬ 
erator car, examining vents, where 
foreman, who was switching cars, 
observed employee, but nevertheless 
ordered the cars to be cut, and vio¬ 
lent jolt threw employee to ground, 
foreman’s act of moving cars wUh- 
out warning employee constituted 
negligence.—Kansas City Southern 
Ry. Co. v. Larsen, 114 S.W.2d 1081, 
195 Ark. 808, certiorari denied 59 
S.Ct 82, 306 U.S. 621, 83 L.Ed. 397. 

Fallxire to flag passing train 
Where work train conductor in¬ 
struet ed flagman to flag ali trains 
while crew was loading coai on ad- 
joining tracks, but after setting tor- 
pedoes flagman failed to flag train, 
which proceeded to pass work train 
without warning and struck conduc¬ 
tor as he stepped off work train onto 
adjoinlng track, railroad .company 
was guilty of negligence.—Mumma 
V. Reading Co., C.C.A.Pa., 146 P.2d 
215. 

Statement as to time of retum of en. 
gine 

Foreman's direction to member of 
work train crew to fasten' diteher 
on car for trip and statement that 
ehgine would be back in ten minutes 
imposed no duty on railroad to sig¬ 
nal return of engine.—McClellan v. 
Pennsylvania R. Co., C.C.A.N.Y., 62 
P.2d 61. 


Iilcensee 

Terminat railroad associat lon's 
crew for removal of passengor train 
to storage yards pursuant to custom 
known to icer, waiting in mali car 
for another train, owod no spociai 
duty to warn him that train was 
about to be moved, hc tieing more 11- 
censee, waiting in mali car for his 
own comfort and without dutios 
therein.—Allen v. Termina! R. R. 
Afls'n of St. Louis, Mo., 68 S.W.2d 
709. 

40. U.S.—McClellan v. Pennsylvania 
R. Co., C.C.A.N.T., 62 F.2d 61. 

Cal.—^Corpus Juris cited in MeComb 
V. Atchlson, T. & S. F. Ry. Co., 294 
P. 81, 83, 110 Cal.App. 303, cer¬ 
tiorari denied Atehison, T. & S. F. 
Ry. Co. V. MeComb, 51 S.Ct. 486. 
283 U.S. 838, 75 L.Ed. 1449, 

IU.—^Walaite v. Chicago, R. I, & P. 
Ry. Oo., 33 N.B.2d 119, 376 III. 
69. 

Tex.—Missouri, O, & G. R. Co. V. 

Dereborry, Civ.App., 167 S.W. 30. 
Utah.—Bruner v. MeCarthy, 142 P. 
2d 649, 106 Utah 399, certiorari dls- 
missed 65 S.Ct. 126, 323 U.S. 673, 
89 L.Bd. 647. ' 

Negllgent employee not foreman 

Fact that employee, who was al- 
leged to have been keeping lookout 
while car inspector went between 
cars was not a foreman and did not 
give direotiona to Inspector, would 
not absolve railroad from liability 
under Federal Employers' Liability 
Act for Injuries sustained by reason 
of employee’s failure to keep look¬ 
out,, since. employee was railroad's 
agent and was negligent.-^Perry 
V. Missouri-Kansas-Texas R. Co., 104 
S.W.2d 332, 340 Mo. 1062. 

41. Utah.—Btuner v. MeCarthy, 142 
P.2d 649, 105 Utah 399, certiorari 
dlsmissed 65 S.Ct, 126, 323 U.S. 
673, 89 L.Ed. 647. 


1023 



§ 263 


MABTEB AND MBVANT 


56 C.J. S. 


in'a'place of danger;^2 and’ the mere butting , 
against a car in the ordirury metliod of making 'coii- ' 
plings without warning will not warrant recoVery 
for injuries sustained by an employee working on ' 
such a car,unless done with 'Such force that in- 
jury might have been foreseen.44 

Where those engaged in work about cars are eh- 
titled to notice of their movement, the duty to give 
such notice is owing to them alone,45 and failure to 
give it cannot be reli.ed on as negligence by one to 
whom the duty is not owing.46 

d. Duty to Employees on or near Tracks 

A rallroad ordinarily has no duty to keep a lookout, 
to give signais of approaQh, or reduce speed, in antici- 

42. U.S.—McClellan v. Pennsylvania 

R. Oo., 

Planner^ V . XX c vv 

R. Co., C.C.A.N.Y., 

39 C.J. p 459 note 9. 

Duty to anticipate preseuce 

(1) A railroad company is under, 
the humane duty to anticipate the 
presence of employees under or be- 
tween cars, and to take such precau- 
tions for their safety as a proper 
lookout and timely warnlng of ap- 
proaching cars will aiford; and Ihis 
duty is owing whether or not the 
injured employee protects himself 
by,means o.f a blue flag. 

Ind.—Harris v. Ohicago & E. I. Ry. 

Co., 158 N.B. 636, 87 Ind.App. 11. 

Ky.—Louisville & N. R. Co. v. 

Payne’s Adm’r, 197. S.W. 928, 177 

Ky. 462, L.R.A.1918C 376. 

(2) The presence of inspectors on 
or about cars in railroad yards where 
numerous cars are being made, up 
■and inspected at ali times of the day 
may be anticipated at any time.— 

Louisville & N. R. Co. v. Wingo’s 
Adm'r, 281 S.W. 170, ,213 Ky. 336. 

Conoealment rendering lookout uiu 

.availlng 

Where a lookout upon a car which 
bumped into a standing car and 
'Caused employee’s injury would have 
been unavailing by reason of em¬ 
ployee having intentionally concealed 
himself, the want of a lookout was 
not negligence.—Cincinnati, N. 0. & 

T. P. Ry. Co. V. Helm, 148 S.W. 25, 

149 Ky. 340. 

43. N.C.—Lassiter v. Seaboard Air 

Line R. Co., 88 S.k 33'5, 171 N.C. 

283,. 

44. Tex.—Mlssouri; K. & T. R. Co. 

V. Perryman, Civ.App., 160 S.W. 

406. 

45. U.S.—Sunaney • .v. 

Co., 

46. U.S.—Chesapeake & O. Ry. Co. 

V. Mihas, Xll., 50 S.Ct. 42, 280 U. 

S. 102, 74 L.Bd. 207-r-Sumney v. 


pation that employees may be found along the track, 
but the rule does not apply where there are speclal cir- 
cumstahces affecting the company's duty. 

Although it has been held that the opefatives of a 
ti-ain must use ordinary care to discover persons 
who have a right to be on the track,47 ordinarily, 
in the absence of statute or ordinance,4S and pro- 
vided the business of the railroad is conducted in a 
reasonably safe manner,49 a, railroad company owes 
no duty to keep a lookout, to give signais of ap- 
proach, or to reduce the speed of trains, in anticipa- 
tion that sectionmen, trackwalkers, flagmen, and 
others employed along the line of. track may be 
found on the track, such employees being presumed 
to be familiar w.ith the character of their employ- 
ment and the schedules of trains.50 This rule has 

487, certiorari denied Downey v. 
Thomson, 56 S.Ct. 154, 296 U.S. 
630, 80 L.Ed. 448—Bernola v. 

Pennsylvania R. Co., C.C.A.Pa., 68 
F.2d 172. 

Ala. — Corpus Juris aucted iu Sanders 
v. Southern Ry. Co., 21 So.2d 673, 
674—Southern Ry. Co. v. Mellon, 
198 So. 588, 240 Ala. ,244—Corpus 
Juris cited Louisville & N. R. 
Co. V. Parker, l38 So. 231, 240, 223 
Ala. 626, certiorari dismissed '53 S. 
Ct. 94, 287 U.S. '569, 77 L.Ed. 5Q1. 
Colo.—Denver & S. L. Ry. Co. v. Be- 
dard, 36 P;2d 770, 95 ^Colo. 364. 

IlL—Hines v. Pennsylvania R. Co., 
255 Ill.App. 541. 

lowa.—Hamilton v. Chicago, B. & Q. 
R. Co., 234 N.W. 810, 211 lowa 
924: 

Ky.—^HolUfield’s Adm’x v, Louisville 
& N. R. Co., 16 S.W.2d 472, 229 
Ky. 16. 

Mass.—Hiotala v. Boston ,& A, R. R., 
i3. N.E.2d 377, 295 Mass. 186, cer¬ 
tiorari denied, Boston & Albany R. 
Co. V. Hietala, 6'7 S.Ct. 116, 299 
U.S. 698, 81 L.Ed. 434^Renaldi v. 
New York Cent. R. Co., 152 N.E. 
373, 256 Mass. 337. 

Minn.—Peurt v. Chicago, R. I. & P. 
Ry. Co., 227 N.W. 212, 178 Minn. 
39’6. 

Mo.—Karr v. Chicago, R. I. «&' P. 
Ry. Co., 108 S.W.2d 44, 341 Mo. 
63'6—Hughes v. Misslssippi River 
& B. T. Ry., 274 S.W. 703, 309 Mo. 
660—Landes v. Thompson, 148 S. 
W.2d 78, 235 Mo,App. 772. 

Neb.—Lenz v. Union Pac. R. Co.„ 258 
N.W. 33, 128 Neb. 99. 

N.J.—^Cyphers v. Erie R. Co., 166 
A. 342, 110 N.J.Law 40?5. 

N.T.—Sacco V. Lelaware & H., Co., 
210 N.Y.S. 668, 213 App.Div. 471, 
Judgment affirmed 150 N.E. 653, 241 
N.Y. '656, ce^rtiorari denied 46 S.Ct. 
484, 271 U.S. 6,69, 70 L.Ed. 1142. 
Okl.—Lancaster; : v. St. Louis-San 
prancisco Ry. Co., 4 P.2d 1038, 163 
Okl, 2'70—Roy v. St. Louis-San 
Francisco Ry.' Co., 4 P.2d 1038, 
153 Okl. 270—Lancaster v. St.,Lou- 


C.C.A.N.Y., 62 F.2d 61— 
'ork, O. & W. 
29 P.2d 18. 


Southern Ry. 
C.C.A.N.'C., 89 P.2d 437. 


Southern Ry. Co., C.C.A.N.C., 89 
F.2d 437.. ' . 

•47- Tex.—Howard v. Waterman 
Lumber & Supply Co., 134 S.W, 
387, 63 Tex.Civ.App. 53'5. 

48. Ala.—Sanders v. Southern Ry. 
Co., 21 So.2d 678, 674. 

Slatutory regulations generally see 
infra § 264. 

EffdCt of law reaniriug Crossing sigu 
Under Tennessee law, the bur- 
den is upon county road overseers to 
place a Crossing sign at every public 
road Crossing a railroad, and no sig¬ 
nais are required to be given by rail¬ 
road employees of approach of trains 
to a Crossing that. is not so marked. 
—Southern Ry. Co. v. Melton, 198 

50.. 688, .240 Ala. 244. 

Traiu roundlng curve 

There is no statute requiring a 
railway company to whistle merely 
because the train is roundlng a 
curve.—.Vaundryv. Chicago & N. W. 
R. Co., 109 N.W. 926, 130 Wis. 233. 

49. Okl.—Atchison, T, & S. P. Ry. 
Co, v. Myers, 69 P.2d 62, 179, Okl. 
637, appeal dismissed Myers v. 
Atchison, T. & S. F. R. Co., '58 
S.Ct. 29, 302 U.S. 636, 82 L.Ed. 
495. 

Disoovery. of eaiployee’s perii 

Railroad need not exercise reason- 
able diligence to discover employee,'s 
perii if its business is conducted in 
re^sonable manner.—Roy v. St. Lou- 
,is-San Francisco Ry. Co., 4 P.2d 1038, 
163 okl. 270—'Lancaster v. St. Louis 

6.. 5. F. Ryw Co., 261 P.' 960, 128 Okl. 
17'6. 

50. U.S.—Chesapeake & O. Ry. Co. 
V. Nixonv Ta., 46 S.-Ct, ■ 496, 271 
U.S. 218, 70 L.Ed. 914, foUowed in 
Ahlgren v. ‘Pennsylvania R, Co., 
C.C.A-.N.Y., 36,F.?d 1016, i and Aus- 
tin v. New York Cent. R. Co., 184 
N.E. 116, 260 N.Y. 616, rea,rsument 
denied 185 N.E. ■7'64,' 261 N.Y. ,630 
—Central Vermont Ry. v. Sullivan, 
C.C.A.Mass., ..86 P.2d 171—Thom¬ 
son V. Downey, C.C.A.I11., 78 ,P.2d 
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been applied to Crossing signals,®! but there is also 
authority for the view that a railroad’s duty to the 
public to give a suitable warning on the approach 
of a train or a car to a Crossing applies to em- 

ployees.52 

In general, even though an engineer knows that 
trackmen, flagmen, or other employees are ahead 
of him, or sees them, he has a right to assume 
that they will leave the track in time to escape in- 
jury.53 Where, however, the circumstances show 


that an employee is unconscious of his danger, it 
is'the duty of the engineer or other employee see- 
ing him to give warning by signal or bell,®^ re- 
gardless of whether or not a practice or custom of 
doing so exists,55 but, having givcn such warning, 
he may act on the assumption that such a person 
will protect himself,56 and it is not until the lat- 
ter’s immediate perii is apparent that it becomes the 
former’s duty to use all means in his power to stop 
the train.®' 


is & S. F. Ry. Co., 261 P. 960, 128 
Okl. 176—St. Louis-San Francisco 
Ry. Co. V. Tyler, 232 P. 414, 107 
Okl. 240. 

Pa.—Amoroso v. Baltimore & O. R 
Co., 167 A. 4>63, 305 Pa. 19'6. 

Tenn.'—Thornton v. Nashville, C. & 
St. L. Ry. Co., 6 Tenn.App. 6. 
Wis.—Lind v. Chioago, M., St. P. 
& P. Ry. Co., 256 N.W. 705, 216 
Wis. 405—Dretzka v. Chicago & 
■ N. W. Ry. Co., 2'56 N.W. 703, 216 
Wis. 111. 

Wyo.—Hartung v. Union Pac. R. 

Co., 247 P. 1071, 35 Wyo. 188. 

39 C.J. p 459 note 13. 

“The very nature of the railroad 
business demands such a rule.“— 
Kurn V. Weaver, 161 S.W.2d 1005, 
1012, 26 Tenn.App, 656. 

Basis or fouzLdation of mle 
The rule does not go on the tjie- 
ory that employees in charge of 
trains are absolved frona the exer- 
cise of ordinary care,, but on the 
idea that those employed about the 
tracks are aware of the constant 
shifting about of trains and the oth¬ 
er exigencies incident to the nor- 
mal operation of railroads, and that, 
this being Irue, the’ trainmen may 
proceed on the assumption that they 
will look out for themselves and 
not expect a warning, and hence'will 
not be endangered by the movement 
of the trains without a warning.— 
Kurn V. Weaver, supra. 

Truck in wrong place 
Federal rule that railroad yard 
and track employees must look out 
for trains and that company owes 
them no duty to keep lookout would 
not apply where freight truck being 
pulled by tractor collided with park- 
ed freight trucks between which 
clerk was standing, since he was in 
place where tractor and trucks pull¬ 
ed by it should not have gone.— 
Mrazek v. Terminal R. Ass"n of St. 
Louls, 111 S.W.2d 26, 3-41 Mo. 1054, 
certiorari denie^ Ternfiihal R. Ass^n 
of St. Uouis V. Mrazek, '58 S.Ot. 7B0, 
303 U.S. 656, 82 UBd. 1116. 

51. lowa.—Hamilton v. Chicago,. B. 
& Q. R. Co., 234 N.W. 810, 211 lowa 
924; 

Ky.—Hollifleld^s Adm’x v. Louisville 
& N. R. Co.. 16 S.W.2d 472, 229 Ky. 
16. . . 
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52. U.S.—Chicago, M. & St. P. Ry. 
Co. V. Donovan, C.C.A.Minn., 160 
F. 826, 87 C.C.A. 600. 

N.C.—Rigsbee v. Atlantic Coast Line 
R. Co., 129 S.K 580, 190 N.C. 231. 
Bmployee near, but not at, Crossing 
Where employee was rightfully on 
track, within several hundred feet of 
a Crossing, and near enough to the 
Crossing to have had the benefit of 
signals prescribed by statute, had 
they been given, the fact that he 
was not directly on the Crossing will 
not preclude a recovery.—Missouri, 
K. & T. R. Co. V. TafC, '74 S.W. 89, 
31 Tex.Civ.App. 657, error refused. 

53. U.S.—lowa Cent, Ry. Co. v. 
Walker, lowa, 203 F. 68'5, 121 C.C. 
A. 579. 

Idaho.—Elder v. Idaho & W. N. R. 

R. , 141 P. 982, 26 Idaho 209—Neil 
V. Idaho & W. N. R. R., 125 P. 
331, 22 Idaho 74. 

Ky.—Reynolds’ Adm’r v. Cincinnati, 
N. O. & T. P. Ry. Co., 146 S.W. 
416, 148 Ky. 252. 

Mo,—Degonia v. St. Louls, I. M. & 

S. R. Co., 123 S.W. 807, 224 Mo. 
564—^Williamson v. Wabash R. Co., 
122 S.W. 1113, 139 Mo.App. 481. 

N.C.—Exum V. Atlantic Coast Line 
R. Co., 70 S.E. 845, 154 N.C. 408, 
33 L.R.A.,N.S., 169. 

39 C.J. p 4'61 note 20. 

54. Ala.—Louisville & N. R. Co. v. 
Parker, 138 So. 231, 223 Ala. 626, 
certiorari dismissed '53 S.Ct. 94, 
287 U.S. 569, 77 L.Bd. 501. 

Idaho,—Elder v. Idaho-W. N. R. R., 
141 P. 982, 26 Idaho 209—Neil V. 
Idaho & W. N. R. R., 125 P. 331, 
22 Idaho 74. 

La,—Barnes v, Red River & G. R. R., 
128 So. 724, 14 La.App. 188. 

Mass.—Hietala v. Boston & A. R. R., 
3 N.E.2d 377, 295 Mass. 186, certio¬ 
rari denied Boston & Albany R. Co. 
V. Hietala, 57 S.Ct. 116, 299 U.S. 
689, 81 L.Ed. 434. 

Minn.—^Feurt v. Chicago, , R. I, & 
P. Ry. Co., 227 N.W. 212, 178 Minn. 
395. 

Mo.—Karr v. Chicago, R. I. & P. 
Ry. Co., 108 S.W.2d 44, 341 Mo. 
63&—Lynch v.. Chicago & A. Ry. 
Co., 106 S.W. 68, 2^)8 Mo. 1—Lan- 
des V. 'Thompson, 148 S.W.2d 78, 
236 Mo.App. „ 772^Williamso» v. 
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Wabash R. Co., 122 S.W. 1113, 139 
Mo.App. 481. 

Okl.—Lancaster v. St. Xjouis-San 
Francisco Ry. Co., 4 Pw2d 1038, 153 
Okl. 270—Roy v. St. Louis-San 
Francisco Ry. Co., 4 P.2d 1038, 163 
Okl. 270. 

Tenn.—Kurn v. Weaver, 161 S.W.2d 
1005, 25 Tenh.App. 5'56. 

Wis.—Lind v. Chicago. M.. St. P. 
& P. Ry. Co., 256 N.W. 705, 216 
Wis. 405. 

39 C.J. p 4'61 note 21. 

Ordinary care 

Mo.—oorhees v. Chicago, R.' I. & 
P. Ry. Co., App., 7 SW.2d 740. 

55. Mo.—Evans v. Atchison, T. &. 
S. F. Ry. Co., 131 S.W.2d 604, 345 
Mo. 147. 

56. Idaho.—Elder v. Idaho-W. N. R. 
R., 141 P. 982, 26 Idaho 209—Neil 
V. Idaho & W. N. R. R., 125 P. 
331, 22 Idaho 74. 

Minn.—Feurt v, Chicago, R. I. & P. 
Ry. Co., 227 N.W. 212, 178 Minn. 
, 396 —Greisch v. Mlnnoapolis, S. 
P. & S. S. M. R. Co., 199 N.W. 
'617, 160 Minn. 83. 

Mo.—Williamson v. Waba.sh R. Co., 
122 S.W. 1113, 139 Mo.App. 481. 
Philippine.—U. S. v. Azajar, 30 phil- 
ippine 556. 

Warning held Insufidclent 

The fact that ongine bell was rung 
for considerablc distanco before 
train struck Gmployee who was 
walking along track, , and was ob- 
served by trainmen who reali^ed 
that employee was oblivious tb his 
perii, did not excuse railroad's fail- 
ure to warn the employee by blowlng 
whistle on the engine; nor did the 
whistling for public Crossing at a 
point about a half mile west of sta- 
tion constitute sufficient warning, al- 
though such employee was struck 
at a point west of the station.—Ev¬ 
ans V. Atchison, T. & S. F. Ry. Co., 
131 S.W.2d 604, 346 Mo. 147. 

57. U.S.—lowa Cent. Ry. Co. v. 
Walker, lowa, 203 F. 685, 121 C. 
C:A. 679, certiorari denied; 34 S. 
Ct 319, 231 U.S. 7-46, 58 L.Bd. 
464. 

Idaho,—Elder v. Idaho-W. N. R. R., 
,141 P. 982, 26 Idaho 209—Neil v. 
,Idahp & W, N. R. R., 125, P. 331, 
22 Idaho 74. 
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The rule as to the nonexistence of any duty to 
keep a lookout or to give wamings to employees on 
or near tracks does not apply where a departure by 
the railroad from the tisual custom,®^ or from its 
rule,59 is shown, or where there are special or ex- 
traordinary circumstances affecting the railroad 
company^s duty,®9 as where an employee is exposed 
to some unusual danger,®! or where the presence of 


employees in a particular place should have been 
anticipated>52 and particularly in the case of em¬ 
ployees engaged in making repairs.53 So, also, it is 
negligence to fail to give warning before starting 
a train standing near where construction employees 
are working.54 Also, although there is authority 
to the contrary,55 it has been held that warning may 
be required in respect to employees along the line 


Ky.—Reynolds’ Adm’r v. Cincinnati, 
N. O. & T. P. Ry. Co., 146 S.W. 
416, 148 Ky. 252—^Chesapeake & O. 
■R. ,Co. V. Lang, 121 S.W, 993, 135 
Ky. 76. 

La.—Barnes v. Red River & G. R. 

R., 128 So: 724, 14 La.App. 188. 
Minn.—^Feurt v. Chioago, R. I. & 
P. Ry. €o„ 227 N.W. 212, 178 Minn. 
395. 

Mo.—Lynch v. Chicago & A. Ry. Co., 
10'6 S.W. 68, 208 Mo. 1—William- 
son V. Wahash R. Co,, 122 S.W. 
1113, 139 Mo.App. 481. 

Wis.—«Lind v. Chicago. M., St. P. & 
P. Ry. Co., 256 N.W, 706, 216 Wis. 
405. 

39 C.J. p 461 note 23. 

58. Mo.—Hughes v. Mississippi 
River & B. T. Ry„ 274 S.W. 703, 
309 Mo. 560. 

Neb.—Lenz v. Union Pac. R. Co., 258 
N.W. 33, 128 Neb. 99. 

B8.‘ Mo.—Hughes v. Mississippi Riv¬ 
er & B, T. Ry., 274 S.W. 703, 309 
Mo. '660. 

60. Ala.—Corprts Juris ^tuoted in 
Sanders v. Southern Ry. Co., 21 
So.2d 673, 674—Corpus Juris cited 
In Louisville & N. R. Co. v. Par¬ 
ker, 138 So. 231, 2'40, 223 Ala. 626, 
certiorari dismissed 63 S.Ct. .94, 
‘287 U.'S. 569, 77 L.Ed. 501. 

Mo.—^Hughes v. Mississippi River & 
B. T. Ry., 274 S.W. 703, 309 Mo. 
560. 

Tenn.-^Corpus Juris cited in Kum v. 
Weaver, 161 S.W.2d 1005, 1012, 
•25 Tenn.App. 55'6. 

39 C.J. p 460 note 16. 

A lookout, to be effective, must be 
such as will enable a party main- 
taining it to discover, by the exercise 
of reasonable care, the presence of 
persons on or about the track in 
time to give them warning of the 
danger from the approacliing train 
and to prevent injury to them by ap- 
pUcation of brakes and other means 
at hand.—Louisville «fe N. R. C©. v. 
Bryanfs Adm’r 285 S.W. 245, 215 
Ky. 401. 

Train proceedlng on opposite-bound 
track 

(1) The rule as to the absence of 
any duty to keep a lookout and give 
warnings has been held not to apply 
Wh^re the train was proceedjlng on 
an opposite-bound track.—Louisville 


& N. R. Co. V. Parker, 138 So. 231, 
223 Ala. 626, certiorari dismissed 
53 S.Ct. 94, 287 U.S. 569, 77 L.Ed. 
501. 

(2) However, the railroad was 
held not liable where the injured em¬ 
ployee was an experienced trackman 
who knew that the train would proba- 
bly use that track because the oth¬ 
er was blocked.—^Amoroso v. Balti- 
more & O. R. Co., 157 A. 463, 305 
Pa. 195. 

Disregarding custom as to track used 
Tenn.—Kurn v. Weaver, 161 S.W.2d 
1005, 25 Tenn.App. 656. 

No special circumstances shown 
U.S.—Thomson v. Downey, C.C.A. 
111., 78 P.2d 487, certiorari denied 
Downey v. Thomson. 56 S.Ct. 154, 
29'6 U.S. 630, 80 L.Ed. 448—Bernola 
V. Pennsylvania R. Oo., C.C.A.Pa., 
'68 F.2d 172. 

61. U.S.—Thomson v. Downey, C.C. 

A. I11., 78 P.2d 487', certiorari de¬ 
nied Downey v. Thomson, 56 S. 
Ot. 154, 296 U.S. 6'80, 80 L.Ed. 448. 

Noise; obstruction of Vision 
Where air compressor used on 
railroad bridge produced consider- 
able noise and obstructed Vision of 
employee, railroad company was un¬ 
der duty to adopt some means of 
warning employee against possible 
danger from passing trains.—Chesa- 
peake & O. Ry. Co. v. Kennard, 3 
S.W.2d 6'49, 223 Ky. 262. * 

No unusual danger shown 
U.S.—Thomson v. Downey, C.C.A. 
111., 78 F.2d 487, certiorari de¬ 
nied Downey v, Thomson, 66 S.Ct. 
164, 296 U.S. 630, 80 L.Ed. 448. 

82. Ala.—^Corpus Juris <iuoted in 
Sanders v. Southern. Ry. Co., 21 
So.2d 673, 674—Corpus Juris cited 
‘in Louisville & N. R. Co, v. Parker, 
138 So. 230, 243, 223 Ala. 625, cer¬ 
tiorari dismissed 63 S.Ct. 94, 287 

U. S. 669, 77 L.Ed. 601. 

Mags.—Hietala v. Boston & A. R. R., 
3 N.E.2d 377, 296 Mass. 186, certio¬ 
rari denied Boston & Albany R. Co. 

V. Hietala, 57 S.Ct, 116, 297 U.S. 
598, 81 L.Ed. 434. 

Minn.—^Konmerstad v. Great North¬ 
ern R. Co., 151 N.W. 177, 128 Minn. 
505. 

Mo.—^Hughes v, Mississippi River & 

B. T. Ry., 274 S.W. 703, 309 Mo. 
560. 

• Tenn.— Corpus Juris dted in Klurn v. 

in? A 


Weaver, 161 'S.W.2d 100'5, 1012, 25 
Tenn.App. 666. 

39 C.J. p 460 note 17. 

Moving cars at niglit 

Railroad must exercise ordinary 
care, as by having light on front of 
leading car, to prevent injury to 
Crossing flagman when moving 
freight cars at night on spur tracks 
near main tracks at Crossing.—Prim¬ 
us V. Atlantic Coast Line R. Co., 171 
S.E. 1, 171 S.C. 199, certiorari denied 
Atlantic Coast Line R. Co. v. Prim¬ 
us, 54 S.Ct. 66, 290 U.S. 629, 78 L. 
Ed. 555. 

63. Ala.—Corpus Juris (luoted iu 
Sanders v. Southern Ry. Co., 21 
So.2d 673, 674—Corpus Juris cited 
in Louisville & N. R. Co. v. Parker, 
138 So. 230, 243, 223 Ala. 626, cer-. 
tiorari dismissed 63 S.Ct. 94, 287 
U.S. 6-69, 77 L.Ed. 601. 

Mass.—Hietala v. Boston & A. R. R., 
8 N.E.2d 377, 295 Mass. 186, certio¬ 
rari denied Boston & Albany R. 
Co. V. Hietala, '67 S.Ct. 116, 29& 

U. S. 689, 81 L.Ed. 434. 

39 C.J. p 460 note 18. 

Sectlon or bridge erews 

Ark.—St. Louis-San Francisco Ry. 
Co. V. Fine, 44 S.W.2d 340, 184 Ark. 
940, certiorari denied 52 S.Ct. 602, 
286 U.S. 552, 76 L.Ed. 1287. 

39 C.J. p 460 note 18 [b]. 

Protectlon only on track being re» 
paired 

Where north-bound track was be¬ 
ing repaired, it was railroad’s duty 
to protect trackmen by placing sig- 
nal flags to warn engineers of trains 
approaching from either direction on 
such track, since trains sometimes 
run against trafRc, but it was not 
required to place warning signals in- 
terfering with trafRc on southbound 
track, which was not being repaired. 
—Sacco V. Delaware & H. Co., 210 
N.T.S. 668, 213 App.Div. 471, judff- 
ment afflrmed, 160 N.E. 653, 241 N.T. 
556, certiorari denied 46 S.Ct. 484, 
271 U.S. 669', 70 L.Ed. 1142. 

64. Tex.—^Angelina & N. R. R. Co, 

V. Dhe, Civ.App., 1'6'6 S.W. 918. 

65. lowa.—^Hamilton v. Chicago, B. 
& Q. B. Co., 234 N.W. 810, 211 lowa 
924. 

Mass.—^Casey v. Boston & M. B, R., 
121 N.E. 403, 231 Mass. 529. 

■Minn.—Olson v. St. Paul, M. & M, 
R. Co., 36 N.W. 866, 38 Minn. 117, 
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of track when a train is not running on schedule,^® 
or even when running on schedule where the acci¬ 
dent is the resuit of misinformation given the in- 
jured employee that the train was running late,®^ 
or when an unexpected or unannounced train move- 
ment is made.^s 

An employee who is not in discharge of a duty 
while proceeding along the tracks is not entitled 
to protection, except for the duty to avoid injuring 
him after his perii is discovered.®^ 

e. Duty to Employees Engaged in Coupling or 
Switching Oars, or Employees in Railroad 
Yards 

The authorities are not consistent as to whether a 
railroad has a duty to give warning of the approach 
of engines and cars to men employed about, and familiar 
with, the operation of the yards, as where they are en¬ 
gaged in switching movements or in coupling or un- 
coupling cars. 


In some cases it is held that, in railroad yards, 
where engines and cars are constantly moving to 
and fro, there is ordinarily no duty on the railroad 
to give warning or notke of their approach to or 
keep a lookout for, men employed about, and famil¬ 
iar with the operation of, the yards,or to those 
employees who are accustomed to cross the yard 
in going to and from their work,’^^ at least in the 
absence of any knowledge or ground for bcHef that 
they are in a position of danger,'^^ or unless they are 
actually seen to be in immediate perii and oblivious 
thereof and this rule is applied to all yard em¬ 
ployees, regardless of their class and the character 
of their work, and of their precise and particular 
duties.'^^ However, if the rule of a railroad com- 
pany, or the custom or usage in the yards, reqiiircd 
a warning, the failure‘to wam will be actionable 
negligence and, if the manner of use of a yard 
is changed, it is the duty of the company to warn 


66. Mont.—Nelson v. Northern Pac. 

R. Co., 148 P. 388, 50 Mont. 516. 
39 C.J, p 460 note 14. 

67. Ky.—Ohesapeake & O. R. Co. 
V, White, 143 S.W. 1046, 147 Ky. 
16, Ann.Oas.l913D 239. 

68. Mo.—Hughes v. Mississlppi Riv¬ 
er & B. T. Ry., 274 S.W. 703, 309 
Mo. 660. 

68, Mo.—^Koonse v. Missouri Pac. R. 
Co., 18 S.W.2d 46'7, 322 Mo. 813, 
certiorari denied Missouri Pac. R. 
Co. V. Koonse, '60 S.Ct. 34, 280 U. 

S. 582, 74 L.Ed. 632. 

70. U.S.—Sumney v. 'Southern Ry. 
Co., C.C.A.N.C., 89 F.2d 437—Fer- 
nald V. Boston & M. R. R., C.C.A.N. 
Y., 62 F.2d 782—Southern Ry, Co. 
V. Verelle, C.C.A.N.C., 67 ,P.'2d 1008 
—Reading Co. v. Haldeman, C.C.A. 
N.J., 20 F.2d '53, certiorari denied 
Haldeman v. Reading Co., 48 S.Ct. 
119, 275 U.S. 560, 72 L.Ed. 426. 
Idaho.—Neil v. Idaho & W. N. R. R., 
125 P. 331, 22 Idaho 74. 

Kan.—Ryan v. Atchison, T. & S. F. 
Ry. Co., 293 P. 763, 131 Kan. 706, 
certiorari denied 51 S.Ct. 648, 283 

U.S. 855, 75 L.Ed. 1462’. 

Ky.—Louisville & N. R. Co. v. Phil- 
pofs Adm'r, 286 S.W. 1078, 215 Ky. 
682. 

La.—Peterson v. Louisiana, Ry. & 
Nav. Co., 119 So. 759, 9 La.App. 
714. 

Mass.—^Hietala v. Boston & A. R. R., 
3 N.E.2d 377, 296 Mass. 186, cer¬ 
tiorari denied Boston & Albany R. 
Co. V. Hietala, 57 S.Ct. 116, 299 U. 
S. 589,'81 L.Ed, 434. 

Minn.—Beecroft v. Great Northern 
R. Co.,‘ 158 N.W. 800, 134 Minn. 
86, affirmed 37 S.Ct. 213, 242 U.S. 
618, 61 L.Ed. 630. 

Mo.—Grosvener v. New York Cent. 
R. Co., 123 S.W.2d 173, 343 Mo. 


611—Goodwin v. Missouri Pac. R. 
Co., 72 S.W.2d 988, 335 Mo. 398— 
Armstrong v. Mobile & O. R. Co., 
55 S.W.2d 460, 331 Mo. 1224, cer¬ 
tiorari denied Mobile & O. R. Co. 

V. Armstrong, 53 S.Ct. 689, 289 U. 
S. '743, 77 L.Ed. 1490, stating gen- 
eral federal rule—Ingram v. Mo¬ 
bile & O. R. Co., 30 S.W.2d 989, 326 
Mo. 163—Martin v. Wabash Ry. 
Co.. 30 S.W.2d 735—Jones v. St. 
Louis-San Francisco Ry. Co., 30 S. 

W. 2d 481, 325 Mo. 1153, stating 
genera! federal rule—0’Donnell v. 
Baltimore & O. R. Co., 26 S.W.2d 
929, 324 Mo. 1097, 

Tex.—Corpus Juris cited lu Chicago, 
R. I. & G. Ry. Co. V. Cummings, 
Civ.App., 107 S.W.2d 644, 646, error 
dismissed. 

Wash.—Colacci v. Chicago, M. & St. 
P. Ry. Co., 261 P. 880, 141 Wash. 
'687. 

39 C.J. p 461 note 24. 

Protection for others not arailable to 
employee 

Railroad employee, familiar with 
conditions in switching yard, cannot 
expect same protection, with respect 
to lights and lookouts, which rail¬ 
road must exercise toward passen- 
gers or others who have come on 
premises for business, and had no 
right to expect there would be lights 
or other warning on switching cars. 
—^Capies V. Atchison, T. & S. P. R. 
Co., 283 P. 53, 129 Kan. 341. 
Bellance on eouployee’B preoautions 
Persons in charge of switching op- 
erations had right to believe that 
employees having knowledge of con¬ 
ditions in yard would take precau- 
tions for own safety, and not rely 
on warnings to be given by those in 
charge of switching movements.— 
Capies V. Atchison, T. & S, F. R. Co., 
supra. * ; 


Bule limlted to yard movements 
Ky.—"Chesapeake & O. Ry. Co. v. 
Howard's Adm’x, 61 S.W.2d 461, 
244 Ky. 838, certiorari denied Ches- 
apeake & O. Ry, Co. v. Howard, 
63 S.Ct. 316, 287 U.S. 670, 77 L.Ed. 
578. 

Brakemian’B lantem 

Brakeman's lantern was not In- 
tended for switch oiler's protection; 
hence it was Immaterial where 
brakeman was located on train at 
time oller was injured.—Norfolk & 

W. Ry. Co. V. Collingsworth, C.C.A. 
Ohio, 82 F.'2d 661. 

71. Ky.—Louisville & N. R. Co. v. 
Philpofs Adm'r, 286 S.W. 1078, 215 
Ky. 682. 

39 C.J. p 461 note '26. 

ZSmployees not uslng track 
Where employees habitually cross- 
ed yards in going to and from work, 
but did not use track, railroad was 
not required to expect that em¬ 
ployees might be on track, or be o,n 
lookout for them.—Crossno v. Ter- 
minal R, Ass’n of St. Louis, '62 S.W. 
2 d 1092, 383 Mo. 733. 

72«, U.S.—Chesapeake & O. Ry. Co. 
V. Mihas, 111,, 50 S.Ct. 42, 280 U. 
S. 102, 74 L.Ed. 207—Pennsylvania 
R. Co. V. Lutton, C.C.A.Ohlo, '29 F. 
2d 689, certiorari denied 50 S.Ct. 
29, 280 U.S. 674, 74 L.Ed. 626. 

73. Mo.—Martin v. Wabash Ry. Co., 
30 S.W.2d 73'5. 

74. Mo.—Martin v. Wabash Ry. Co., 
supra. 

75. U.S.—Sumney v. Southern Ry. 
Co., C.C.A,N.C., 89 F.2d 437—Wyatt 
V. New York, O. & W. R. Co., C. 
C.A.N.Y., 45 P.2d 705, certiorari de* 
nied New York, O. «& W. R. Co. v. 
Wyatt, 51 S.Ct. 363, 288 U.S. 829, 
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its employees of such new use.'^® It has been held 
that the fact that the yards were dark aii;d unlighted 
is not negligence on the part of the railroadj'^ even 
thoug-h it was the practice of a number of railroads 
to light their ,yards 

On the other hand it has been held that while it is 
primarily the duty of employees in railroad yards to 
take precautions for their own safety in passing 
over or along the tracks, there is a concurrent or 
secondary duty, independent of statute or rule, on 
the part of those in charge of moving engines or 
cars to take such precautions, and give such wam- 


ings, as are reasonably necessary to avoid injury vto 
an employee who may neglect to protect himself,"^® 
as where those in charge know or have reason to 
believe, that others are in positions where they will 
be endangered by such movements.^® Thus, it is 
held that it is the duty of the railroad to see that 
reasonable precautions are taken and warnings giv- 
en by those in charge of the movements of trains, 
cars, or engines to those assisting in such move- 
ment^ as involve switching,®! or the coupling or un- 
coupling of cars,®2 where those in charge knew, or 
should have known, of the presence of employees 
engaged in coupling,®® or to those whose duties are 


75 L.Ed. 1442—Pacheco v. New 
Torte, N. H. & N. B. Co., C.C,A.N. 
T., 15 F.2d 467. 

Cal.—^MeComb v. Atehison, T. & S. F. 
By. Co., 294’ P. 81, 110 Gal.App. 803, 
■certiorari denied Atehison, T. & 
■S. F. By. Co. V. MoComh, 51 S.Ct. 
486, 283 U.S. 838, 76 L.Ed. 1449. 
Miss.—New Orleans & N. E. B. Co. v. 

Benson, 183 So. 505, 183 Kiss. 171. 
Mo.—Grosvener v. New York'Cent. 

■ B. Co., 123 S.W.2d 173, 348 Mo. 611 
—Clark V. Terminal B. Ass’n of St, 
Louis, 111 S.W.2d 168—GOodwin 
y. Missouri Pac. B. Co., 72 S.W.2d 
988, 355 Mo. 398—Arinstrong v. 
Mobile & O. B. Co., 55 S.W.2d 460, 
331 Mo. 1224, certiorari denied Mo¬ 
bile & O. B. Co. y. Armstrong, S3 
■ 'S-Ct. 689, 289 U.S. 743, 77 L.Ed. 
1490—Martin y. Wabash By. Co., 
30 S.W.2d 735—Jones y. St. Louis- 
San Prancisco By. Co., 30 S.W.2d 
481, 325 Mo. 1163—0’Donnell y. 
Baltimore & O. B. Co., 26 S.W.2d 
929, S'24 ' Mo. 1097—Norton y. 

Wheelock, 23 S.W.2d 142, 323 Mo. 
913, certiorari denied Wheelock y. 
Norton. 60 S.Ct. 355, 281 U.S. 752, 
7'4 L.Ed. 1162. 

Tex,— Corpus iTuris cited In Chlcago, 
B. I. & G. By. Co. y. Cummings, 
Ciy.App., 107 'S.W.2d 644, 646, error 
dismissed. 

39 C.J. p 4'62 note 28. 

Custom held not shown 
U.S.—Michigan Cent. B. Co. v. Zim- 
merman, C.C.A.Ohio, 24 F.2d l23. 
Pa,—^Magyar V. Pennsylvania B. Co., 
144 A. 765, 294 Pa. 685. 

Employee not engaged in railiroad 
Work 

The rule* stated in the text applles 
eyen where the employee, when In- 
Jured, iis not engaged in work for the 
company, but in activity for his own 
oomfort and that of his fellow em¬ 
ployees; where the practice was of 
long enough duratlon to charge the 
railroad companywith knowledge 
thereof.—^Wyatt v. New York, O. & 
W. ,B.. Co„, C.C.A.N.Y., 46 P.2,d 7,05, 
ceiTtiprarii denied New Yo^k, O. & 
W. Co. V. Wyatt, SlVfliot;. 9,63, 
28a UvS. !$29, 75 L.Ed. 1442. 


76. 'Me.—Concannon y. Dayis, 123'A. 
820, 123 Me. 450. 

39 C.J. p 462 note 29. 

77. Ga.—Medlock y. McAdoo, 10'5 S. 
E. 648, 26 Ga.App. 9'2. 

La.—Travis v. Kansas City South¬ 
ern B. Co., 46 So. 909, 121 La. 885. 

78. La.—Travis v. Kansas City 
Southern R. Co., supra. 

79. Ala.—Corpus Juris cited, in Mo¬ 
bile & O. R. Co. V. Williams, 129 
'So. 60, 65, 221 Ala. 402. 

Mo.—^Corpus Juris cited in Goodwin 
V. Missouri Pac. B. Co.. 72 S.W.2d 
988, 993, 335 Mo. 398. 

39 C.J. p 462 note 30. 

Bue care 

Railroad owed conductor, killed 
while Crossing tracks in yard in re- 
turnlng to Irain with orders from 
dispateher, due care to maintain rea¬ 
sonably safe worklng place.—Cand- 
ler V. Southern Ry. Co., 149 S-B. 893, 
197 N.C. 399. 

80. U.S.—Sumney v. Southern Ry. 
Co., C,C.A.N.C., 89 P.2d 437—Mich- 
igan Cent. R. Co. v. Zimmerman, C. 

. C.A.6hio, 24 'T^.’2d 23. 

Ala.—Mobile & O. R. Co. y. Williams, 
1129 So. 60, 221 Ala. 402. 

Miss.—^New Orleans & N. B. R. Co. 
V. Benson, 183 So. 505, 183 Miss. 
171. 

Buty toward strike guards 
Ky.—Louisville & N. R. Co. v. Bry- 
ant's Adm’r, 285 S.W. 24'6, 215 Ky. 
401. 

Where trwltohyards were used by 
large number of employees, so that 
their presence on main line tracks 
in the performance of their duties 
was reasonably to be anticipiated, or- 
dinary care on part of those in 
charge of engine required keeping of 
lookout and timely warning of ap- 
proach.—^Chesapeake & O. Ry. Co. v. 
Howard's Adm’x, '61 S.W.2d 4'61, 244 
Ky. 838, certiorari denied Chesapeake 
& O. Ry. Co. V. Howard, 63 S.Ct. 316, 
'287 U.S. 670,-77 L.Ed. 578. 

81. U.S.—Sumney v, Southern ?ly. 
Co., 'C.C.A.N.C., 89 F.2d 437. . 

, Mo.—‘Carbaugh ‘ v. St. LoulSySan 


Prancisco Ry. Co., App., 2 S.W.2d 
196. 

39 C.J. p 462 note 31. 

Opportunity to wam 

Engineer on train striking freight 
brakeman engaged in switching op- 
eration was held not negligent in 
failing to give warning signal for 
private Crossing in absence of show- 
ing that he had opportunity to give 
warning In time to avert accident. 
—^Noon V. Delaware, L. & W. R. Co., 
144 A. 590, 105 N.J.Law 431. 

Danger from truok on loadlng piat- 
form 

Switch foreman, in exercise of or- 
dinary care, was required to notify 
switchman making flying switch to 
kick gondola car on another track 
of Imminent danger of being struck 
by factory truck on loading platform 
near track.—Qrand Trunk Western 

R. Co. V. Boylen, C.C.A.Ind., 81 P.2d 
91. 

Warning or slgmal held sufficient 
(1) Generally.—Alabama G r e a t 
Southern R. Co. v. Davis, 18 So.2d 
737, 246 Ala. 64, certiorari denied 65 

S. Ct. 676, 824 U.S. 846, 89 L.Ed. 140'7. 
(?) In absence of proof that train- 

master, directing switching opera- 
tions, was expo,sed to some unusual 
danger by reason of departure from 
practice ‘generally followed, railroad 
was nofbound to give him any nddi- 
tional warning of movement of train 
other than customary ringing of 
bell.—^Williamson v. Southern Ry. 
Co., 191 S.E. 79, 183 S.C. 312. 

82. Ky.—McKee v. Cincinnati, F. & 
S. E. R. Co., 152 S.W. 769, 161 Ky. 
698. 

39 C.J. p. 463 note 32. 

83. N.Y.—Clark v. Delaware & H. 
R. Corporation, 287 N.Y.S. 1, 246 
App.3i)iv. 347, reargument denied 
285 N.Y.S. 1045, 246 App.Dlv. 861, 
affirmed 3 N.E.2d 847,' 272 N.Y. 413, 

'certiorari denied 57 S.Ct. 118, 299 
U,S. 591, 81 L.Ed. 436. 

Custom as to coupling ^Ir 

(1) Long experienc.e of switchman 
and his familiarity with custom or 
rule respecting time for coupling 
alr ho’se' authprized , coeipployees to 
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a^sociated with, or dependent on, persons in cliarge 
of the movements of trains, cars, ot' engines;®^ 
but a railroad is not required to look under station- 
■ary cars in its switching yard before moving them, 
in order to ascertain whether someone is under a 
car.®^ 

A railroad owes a switchman the duty of seeing 
that the engine and cars are not moved except in 
compliance with his signals, in accordance with its 
rules.s® 

§ 264. Statutory Regulations 

a. In general 

b. Applicability of particular statutes to 

’ employees 

a. In General 

An employee may proceed against his employer for 
violation of a statute or ordinance governing methods of 
Work or precautions against Injury oniy if the duty im- 
posed is for the empIoyee's protection. 

,, In order that .an employee may predicate an ac- 
tion against his. employer on the violation of a stat¬ 
ute or ordinance governing methods of work or 
precautions against injury, it must appear that the 
duty imposed is for the protection of the em¬ 
ployee. It has,,however, been held that in an ac- 
tion. for a breach of a common-law duty owing by a 
master to his servant, evidence of acts amounting to 


negligence may be shown, although such acts may 
also.show a violation of a statute enacted for the 
benefit of the public generally, and not for the class 
of persons to which the servant belonged,®^ and the 
fact that the legislature has required the sounding; 
of a whistle or the ringing of a bell by railroad 
companies at certain places does not relieve such 
companies from giving a signal at other places 
where none is exacted by statute, provided reason- 
able care for the safety of its employees or others 
makes it necessary.s^ 

A provision in the mining laws which requires 
that in shaft mines there shall be maintained the 
ordinary means of signaling to and from the top 
and bottom of the shaft imposes the duty to in- 
stall and use a signaling system equal in efficiency 
and safety to that in general use, and the use of a 
System less safe is negligence per se,^® as are the 
violation of an ordinance by a railroad while op- 
erating within the city limits^l and the violation of 
a railroad speed ordinance^^ and of an ordinance 
regulating the movements of locomotives and 
cars.®3 ' The mere violation by an interstate car- 
rier of the Hours of Service Law, at the time an 
employee is injured, is not sufficient of itsclf to jus- 
tify a recovery, in the absence of some act of neg¬ 
ligence of the carrier concurring with, or attributa- 
ble to, the act contributing to the injury.How- 
ever, in, the absence of statutory authorization, a 


act on theory that he would comply 
with such custom and rule.—South¬ 
ern Ry. Co. V. Glenn, 164 So. 792, 228 
Ala. 563. 

(2) DOcedent and fellow servants 
kiaowing of custom not to couple air 
for switching involved, such serv¬ 
ants were not hound to anticipate 
decedent would be between or under 
cars coupling air before moving 
train, especially where that was not 
decedenfs work.—Mobile & O. R. 
Co. V. Williams, 139 So. 337, 224 Ala. 
125. 

84. Mich.—Sonsmith v. Pere Mar- 
qu'ette R. Co., 138 N.W. 347, 173 
Mich. '57, rehearing denied 141 N. 
W. 1091, 175 Mich. 676. 

39 C.J. p 463 note 33. 

.85. La.^Peterson v. Louisiana Ry. 
& Nav. Co., 119 So. 759, 9 La.App. 
714. 

86. , Mo.—Case V. St. Louis-San Pran- 
cisco Ry. Co., 30 S.W.2d 1069, 'cer¬ 
tiorari denied St. Louis-San Pran- 
ci§co Ry. Co. v. Case, 51 S.Ct. 107, 
282 U.S. 893, 76 L.Ed. 787. 
Anticlpating injury from movement 
wlthCnt signal 

‘ Swit'<ihing engineer was held bound 
tp anticipa,te that.movements, of cars 
forward ^ithout signal jCromjswitch- 


man was likely to cause injury to 
him.—Case v. St. Louis-San Fran- 
cisco Ry. Co., 30 S.W.2d 1069, certio¬ 
rari denied St. Louis-San Prancisco 
Ry. Co. V. Case, 61 S.Ct. 107, 283 U.S. 
893, 76 L.Ed. 787. 

87. Miss.—-Gulf, M. & N. R. Co. v. 
, Waltors, 134' So. 881, ICl Miss. 
313, 

39 O.J. p 463 note 34. 

Statutory provisions as to nature 
and .extent of master’s liability for 
injuries to servant generally see 
supra § 173. 

Violation of statutes generally see 
supra § 191. 

Work involvlng rlsk or dangex 
Employee working about ma- 
chinery in motion was held engaged 
in work ‘‘involving risk or danger," 
within statute imposing on employ- 
ers duty of using every devlce, care, 
and precautioh for benefit of em¬ 
ployees engaged in such work.—Pe- 
luck V. Pacific Machine '& Black- 
smlth Co., 293 P. 417, 134 Or. 171. 

,88. Okl.—Slick Oil Co. v. Coffey, 177 
P. 916, 72 Okl. 32, 

39 C.J. p 463 note ,35., . , , 

89. N.D.—Davy v. Great Northern 
R. Co., 128 N.W. 311, 21 N.D. 43. 

80. Mo,—^MUes V.,. Central Coal & 
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Coke Co., 157 S.W. 867, 172 Mo. 
App. 229. 

39 C.J. p 463 note 37. 

91. Ind.—Baltimore & O. S. W. R. 
Co. V. Peterson, 69 N.E. 1044, 156 
Ind. 364. 

Kan.—Grifilth v. Atehison, T. S. 
P. Ry. Co., 296 P. 687, 132 Kan. 
282. 

92. Mo.—Kidd v. Chicago, R. I, & P, 
Ry. Co„ 274 S.W. 1079, 310 Mo. 1. 
certiorari denied Chicago, R. 1. & 
P. Ry. Co. V. Kidd, 46 S.Ct. 119, 
269 U.S. 582, 70 L.Ed. 424. 
Railroad right of way and yarda 

held within application of ordinance. 
—Kidd V. Chicago, R. 1., & P. Ry. 
Co., 274 S.W. 1079, 310 Mo. 1, cer¬ 
tiorari denied Chicago, R. I. & p; Ry. 
Co. V. Kidd, 46 S.Ct. 119, 269 U.S. 
682, 70 L.Ed. 424. 

93. Ind.—Pittsburgh, C. C. & St. L. 
R. Co. V. Llghtheiser, 71 N.E. 218, 
163 Ind. 247, rehearing denied 71 
N.E. 660, 163 Ind. 247. 

84. U.S.—St. Louis, I. M. & S. R. 
Co. V. McWhirter, Ky., 33 S.Ct. 868, 
229 U.S. 265, 67 L.Ed. 1179. . 
Osborne v. Cincinnati, N: O. & 

“ 't. p. r. Co., 164 S.W. 818, 168 Ky. 
176, Ann.Cas.l9;L6D 449. . 
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municipality cannot impdse regulatioiis on railroad 
companies in rcspect of switching cars in their pri¬ 
vate switching yards.^® 

A statute requiring a locomotive engineer to blow 
a whistle or ring a bell at short intervals while 
moving witliin, or passing through,. a town or vil- 
lage does not require such signal before or when 
making a coupling in a railroad yard;96 and a stat¬ 
ute requiring railroads to give signals on approach- 
ing highway crossings has been held not to apply to 
crossings in cities and incorporated towns lYhere 
the railroads are subject to polke regulations and 
City ordinances regulating speed and signals.^7 a 
statute prohibitiiig railroads from making certain 
kinds of switclies and providing for damages for 
injuries caused by a violation, without regard to 
contributory negligence of the party injured, is a 
legitimate exercise - of the police power of the 

state.^8 

Violation by einployee, Where a statute provides 
that it shall be unlawful for any person to use dyna- 
mite in a mine except under such rules and regula¬ 
tions as may be agreed on between the employer 
and the employees, an employee injured while using 
dynamite, without any rule having been provided, 
cannot recover for such injuries, notwithstanding 
no rules could have been entered into which would 
have prevented his injury if he had acted as he 
did;^® but, if such rules had been made, the fact 
that they permitted plaiiitiif to do what he did would 
not have prevented recovery.^ 


b. Applicability of Particular Statutes to Em- 
ployees 

The authoritles are not consistent as to whether stat¬ 
utes and ordinances regulating the operation of railroads 
in such matters as speed, signals, and lookouts may be 
avalled of by employees, or are oniy for the protection 
of the generai public. 

It has been held in some cases that statutes or 
ordinances requiring the fencing of railroad tracks,^ 
or the giving of signals at crossings, stations, or 
similar places by those in charge of trains,^ or the 
keeping of a lookout,^ or regulating the speed of 
trains,® are for the protection of the public in gen¬ 
erai, and that a violation thereof cannot be made 
the basis of an action for injuries by the employee 
against his employer. In other cases, it is held that 
the protection intended by ordinances or statutes 
regulating the speed of trains,® or requiring warn- 
ing signals to be given of their approach,^ extend 
to railroad employees. Furthermore, it has been 
held in some dccisions that an employee may base 
an action on a violation of a statute requiring a 
lookout to be kept,^ the prcsence of a flagman,^ or 
the maintenance of a headlight at night,lO and the 
latter statutory requirfement has been held to ap¬ 
ply to employees even in a state where the require- 
ment of giving signals for crossings has been held 
not to apply.^^ Also it has been held that a con¬ 
ductor of a Street railway company is within the 
protection of a statute making it the duty of a mo- 
torman to bring his car to a stop at a certain dis- 
tance from a railroad crossing .12 

Where, howcver, an employee was not using a 
public Crossing when the injuries complaincd of 


95 . 111 .—Smith v. Chicago Junction 
Ry. Co., 127 Ill.App. 89. 

96. XT.S.—Mullin v. Louisville. & N. 
R. Co., C.C.A.Ala., 261 F. 156. 

97. IncT.—Cleveland, C. C. & St. L. 
Ry. Co. V. Lynn, 95 N.E. 577, 177 
Ind. 311, modified on other grounds 
98 N.K 67, 177 Ind. 311. 

98. Miss.—Jones v. Alahama «Sc V. R. 
Co., 16 So. 379, 72 Miss. 22. 

99. ICan.—Richards v. Fleming Coal 
Co., 179' P. 380, 104 Kan. 330. 

1. Kan.—Richards v. Fleming Coal 
Co., supra. 

2. U.S.—Kewsom, Adm*r v. Norfolk 
& W. R. Co., C.C.Va., 81 F. 133, 
construing West Virginia statute— 
Carper v. Norfolk & W. R. Co., Va., 
78 F. 94, 23 C.C.A. 669, 35 L.R.A. 
135, construlng Virginia statute. 

3. 111.—Nardoni v. Chlcago I. 

Ry, Co., 261 I11.APP. 339. 

Mo.—^Pogonia v. St. Louis, I. M. & 
R. Co., 23 S.W. 807, 224 M6. 
564. 

89 C.J. p 463 note 41. 


4. Kan.—Grifhth v. Atehison, T. & 

S. F. Ry. Co., 295 P. 687, 132 Kan. 
282. 

39 C.J. p 4C4 note 42. 

5. lowa.—Martin v. Chicago, R. I. 
& P. R. Co., 91 N.W. 1034, 118 lowa 
148, 96 Am.S.R. 371, 69 L.R.A. 698. 

39 C.J. P 464 note 43. 

Xn Mlsslsslppi 

(1) The rulo stated in the toxt 
has been upheld.—Gulf, M. & N. R. 
Co. V. Walters, 134 So. 831, 161 Miss. 
313—Dowell V, Vlcksburg R. R. Co., 
61 Miss. 619. 

(2) It has also been held that a 
statute giving employees the same 
rights and remedies as persons not 
employed for an injury suffered 
through the act or omlssion of a 
railroad company makes a statute 
regulating the speed of railroad 
trains applicable to employees.—Illi¬ 
nois Cent. R. Co. v. Ford, 67 So. 146, 
108 Miss. 616. 

e. Tex.—Houston, E. & W. T. R. Co. 
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' V. Powell, Civ.App., 41 S.W. 695, 
error dismlssod. 

39 C.J. p 464 note 44. 

7. Ky.—Illinois Cent. R. Co. v. Mc- 
Intosh. 80 S.W. 496, 118 Ky. 146, 
81 S.W. 270, 26 Ky.Ii. 14, 26 Ky.L. 
347. 

39 C.J. p 464 note 45. 

8 . Ark.—^Kansas City Southern R. 
Co. V. Morris, 98 S.W, 363, 80 Ark. 
628, 10 Ann.Cas. 618. 

39 C.J. p 464 note 46. 

9. U.S.—^Kansas City, Ft. S. & M. R. 
Co. V. Kirksey, Tenn., 60 F. 999, 9 
C.C.A. 321. 

10. Ark.—St. Louis, I. M. & S. R. 
Co. V. White, 126 S.W. 120, 93 Ark. 
368. 

111 .—Purinton v. Chicago Belt R. Co., 
204 Ill.App. 382. 

IL Mich.—Salabrln v. Ann Arbor 
R. Co., 160 N.W, 562, 19,4 Mich. 458. 

12 . Mo.—McKim V. Metropolitan St. 
■ R. Co., App., 209 S.W. 622. 
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were sttstained, it is unimportant whether or not 
the Crossing signals required by statute were given 
or the train was procecding at a specd prohibited by 
ordinance.^^ Likewise, a statute requiring signals 
on the approach of a train to a public road Crossing 
has no bcaring on an action for injuries to a brake- 
man by coming in contact with a highway bridge 
across the railroad track, and it is error to consider 
it;^^ nor can the violation of a statute requiring a 
warning signal to be given by the ciigincer when 
about to start a train bc rclicd on by an employee 
riding on that train,i5 

Where the -anthority of a tovvn to cnact ordinanc- 
es regailating the specd of trains is limitcd to the 
protcction of highway crossings, a railroad cm- 
ploycc working clsewhere than at a Crossing is not 
within the protcction of the ordinance.^s 

§ 265. Degree of Care Required 

In adopting methods of work, a master Is held to 
such reasonable care as is commensurate with the danger 
to be reasonably apprehended. 

Such rcasonablc or ordinary care is required of 
the master in the methods of work adopted by him 
as is commensurate with the danger to bc rcason- 
ably apprehended, and as rcasonablc and prudent 
men woulcl cxcrcisc under similar circumstanccs.’*-'^ 
An engincer, or olhers in charge of a train, has 
been required to cxcrcisc only rcasonablc care in 
the management or operation of the train and 
the degree of care to be cxcrciscd by a locomotivc 
fireman in watching the track is the most rcason¬ 


ablc care under the existing circiimstances, taking 
into consideration his other duties.^^^ 

§ 266. Delegation of Duty 

Aa a general ruie a master cannot delegate his du¬ 
ty of providing reasonably safe methods of work. 

In most cases it is held that a master cannot dele¬ 
gate to a servant or agent his duty of providing rea¬ 
sonably safe methods of work, so as to rclieve him- 
self of responsibility for injuries caused by the neg- 
ligcncc of his agent in adopting improper meth¬ 
ods,20 while others hold that, where the master heas 
employed a competent and experienccd superintend¬ 
ent or forcnian, and has furnished the proper and 
usual appliances for the pcrformance of the work, 
he is not liable for injuries rcsiilting from the meth- 
od adopted by such agent for cloing the work.2l 
The master is justihed in Icaving to the judgmeiit 
and discretion of the servant arrangements for car- 
rying out mere clctails of the work,2^ and, although 
a duty to warn rests on the master, when a serv¬ 
ant has been in fact warned it is immatcrial wheth-. 
cr the warning was given by a person in aiithority 
or by a cocmploycc.23 Althougli a company hacl 
leased the tracks on whicli work is bcing done, it is 
not relieved of its duty to give warning to its serv- 
ants engaged in making repairs thcrcon.24 

§ 267. Customary Methods 

A master who employs the usual and customary 
methods employed by prudent and carefui men engaged 
in similar business is generally not iiabie for Injuries to 


13. lowa.—Oirl V. TT. S. Railroad 
AdrnlniHtration, 180 N.W. 884, 104 
lovva 1382. 

30 CJ. p 464 noto 62. 

14. Ala.—Loulsvillc & N. R, Co. v. 
Hali, 6 So. 277, 87 Ala. 708, 10 
Am.S.R. 84, 4 L.R.A. 710. 

15. Ala.—Laoy-Buak Iron Co. v. 
Holmes, 61 So. 206, 164 Ala. 06, 102. 

39 C.J. p 464 noto 54. 

10. Tnd.—Southorn Ry. Co. v. Harpo, 
68 N.E.2d 346, 223 Ind. 124. 

17. Mo.—M(mard v. Ooltra, 40 S.W. 
2d 1063, 328 Mo. 368. 

N.y.—Cu«tavHOn v. Thomas, 237 N, 
Y.S. 479, 227 App.Dlv. 303. 

Tox.—Fort Worth & D. C. Ry. Co, v. 
Rogers, Civ.App.. 62 S.W.2d 151, 
error refused. 

39 C.J. p 466 note 57, 

Care required of master generally 
soe supra § 183. 

Same duty as to uouemployee 
U.S.—Eckonrode v. Pennsylvania R 
Co., D.C.Pa., 71 F.Supp. 764. 

18. Idaho.—Neil v. Idaho & W. N. 
R. R., 126 P. 831, 22 Idaho 74. 

Mo.—^Wilkerson v. St. Louls & S. P. 


n. Co., 124 S.W. 543, 140 Mo.App. 
306. 

K.Y.~-0'BrIen v. IQrie R. Co., 103 H. 
P2. 895, 210 N.Y. 96. 

Use of the utmost dlllgeuce l.<3 not 
roquirod,—Choaapeako & O. R. Co. v. 
Bang, 121 S.W. 903, 135 Ky. 76. 

19. Wash.—^Anoflt v. Columhia & P. 
S. R, Co., 164 P, 1100, 80 Wash. 009. 

20 . Ky,—Gatnre Ooal Co, v. Hlir» 
Adm'r, 92 S.W.2d 66, 263 Ky. 300. 

Miss.—Pederal Compress Co. v. 
Craig, 7 So.2d 632, 192 MIss. 689— 
Albort V. Doullut & Ewln, 178 So. 
312, 180 Miss. 626—Gow Co. v. 
Hunter, 168 So, 264, 175 Miss. 896. 
N.O.—Bradford v. EngUsh, 130 S.B. 
706, 190 N.O. 742. 

Okl.—Oklahoma City v. Dohbs, 142 
P.2d 369, 193 Okl. 188—McCracken 
V. pranco-Dominlon Developmfmt 
Corporation, 117 P.2d 135, 189 Okl. 
364—^Kansas City Bridge Co. v. 
Gravltt, 106 F.2d 767, 188 Okl. 30— 
Wright V. Clark, 61 P.2d 192, 177 
Okl. 628—Joy v. Pope, 63 P.2d 683, 
176 Okl. 640—Southern Drllling Co. 
V. McKee, 42 I>.2d 265, 171 Okl. 409. 
39 C.J. p 466 note 69. 
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Dt‘h‘Kation of duty: 

Goiierally soe supra § 186. 

To onforco obfclienco of rules seo 
infra § 272. 

ZnJuxLCtion to he oarefvU 
An omployer whlch had duty to 
soe that caro was exorcised by it.s 
eUtctrician by u-^lng suitable method 
in removal of machine could not dls- 
ohargo duty by tho more Injunction 
to him to be carefui, since that 
amounted moroly to shifling em- 
ployer’s duty to electrician,—Moore 
V. Mor.se Malloy Shoe Co., 197 A. 
707, 89 N.H. 332. 

21 . N.Y.—^Murray v. Crlmmins, 85 
N.Y.S. 1023, 14 Mlsc. 468, 

30 C.J. p 466 note 60. 

22 . Mont.—Marklnovlch v. Northern 
Pac. R. Co., 174 P. 183, 55 Mont. 
130. 

39 C.J. p 466 note 61. 

23. Ky.—Kentucky Midland Coal 
CO. V. Vincent, 166 S.W. 815, 150 
Ky. 175. 

24. Mo.—Bequette v, Pittsburgh 
Piate Glass Co., 207 S.W. 852, 200 
Mo.App. 606. 
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a servant, provided euch methods do not disregard the 
servanVs safety. 

While the test of a master^s liability is the exer- 
cise of reasonable and ordinary care for the safety 
of the servant, and not whether he has employed 
customary methods,^5 as a general rule a master 
will not be held liable for injuries to a servant in 
the course of his employment where the^usual and 
customary methods of work are employed,provid¬ 
ed such methods are generally employed by pru- 
dent and careful men engagcd in similar business^^ 
and provided they do not disregard the safety of 
the servant.28 The existence of a general custom, 
however, is immaterial when its effect is to nullify 
the requirements of a statute and the general 
rule does not apply where the unsafeness in the 


method or System is so evident that impartial per«. 
sons could not well be in disagreement on the is- 
sue;30 and usage cannot make an unreasonably or 
unnecessarily dangerous practice reasonably safe,3l- 
or safe as a matter of law,32 or the Standard of 
care. 

Where a servant, knowing the hazards of his 
employment as the business is conductcd, is injured 
while engaged therein, he cannot recover merely 
on the ground that there was a safer mode in which 
the business might have been conductcd, the adop- 
tion of which would have prcvented the injury.34 
On the other hand, a servant has the right to rely 
on the continucd observance by the master of such 
methods of work and precaution as he has been ac- 
customed to foliow and observe,35 even though they 


85, Ark.—^Corpus Juris quoted in 
Arkansas Drilling Co. v. Gross, 17 
S.'W*.2(a 889. 893, 179 Ark. 631. 

Kan.—'Corpus Juris cited in Walker 
V. Colgate-Palxnollve-Peet Co., 139 
P.2d 157, 173, 157 Kan. 170. 

X^a.—'Corpus Juris guoted in Harris 
V. Yazoo & M. V. R. Co., App., 183 
So. 108. 

Tex.—Galveston, H. & S. A. Ry. Co. 

V. Andrews, Civ.App., 291 S.W. 690. 
39 C.J. p 466 note 65. 

Unusual metliods 

A master may refuse to adopt the 
customary and ordinary method and 
stili not be liable if he exercises 
reasonable and ordinary care.—Ar- 
kansas Drilling Co. v. Gross, 17 S.W. 
2d 889, 179 Ark. 631—39 C.J. p 466 
note 66 [a]. • 

86 , U.S.—Willis v. Pennsylvania R. 

Co., C.C.A.N.T., 122 F.2d 248, cer¬ 
tiorari denied 62 S.Ct. 187, 314 U. 
S. 684, 86 L.Ed. 547—American 

Healing & Plumbing Co. v. Keene, 
C.C.A.Miss., 96 F.2d 170. 

Ark.—Howell v. Harvill, 60 S.W.2d 
697, 185 Ark. 977—^Corpus Juris 
quoted in Arkansas Drilling Co. v. 
Gross, 17 S.W.2d 889, 893, 179 

Ark. 631. 

La.—'Corpus Juris quoted in Harris 
V. Yazoo & M. V. R. Co., App., 183 
’ So. 108, 111. 

Mlss.—Mitchell v. Brooks, 147 So. 
660, 165 Miss. 826. 

Mo.—Bruce v. Bacr, App., 76 S.W.2d 
423—Orth v. General Const. Co., 
App., 272 S.W. 1076. 

Pa.—Guerierro v. Reading Co., ' 29 
A.2d 510, 346 , Pa. 187—Titus v. 
Bradford, B. & K. R. Co.,. 20 A. 617, 
136 Pa. 618. 

Tex.—Galveston, H. & S. A. Ry. Co. 
V. Contois, Civ.App., 279 S.W. 929, 
afflrmed, Com.App., 288 S.W.2d 154, 
certiorari denied 47 S.Ct. 659, 274 
XT.S. 747, 71 L.Ed. 1328. 

39 jC.J. p 332 note 64, p 466 note 66. 

^ “NegUgence never imputed from 
the employment of methods • , . 


in general use in the business.”— 
Prattico v. Hudson Coal Co., 32 A.2d 
733, 736, 347 Pa. 490—Reeder v. 

Lehigh Valley Coal Co., 80 A. 1121, 
1124, 231 Pa. 563. 

The unbendlng test of negUgence 

in methods is the genei’al custom or 
ordinary usage of the business. 

D.C.—^Washington Asphalt Block & 
Tile Co. V. Mackey, 16 App.D.C. 
410. 

Mo.—Williams v. Terminal R. Ass'n 
of St. Louis, 98 S.W.2d 661, 339 
Mo. 694, certiorari denied 57 S.Ct. 
511, 300 U.S. 669, 81 L.Ed. 876. 
Pa.—Titus V. Bradford, B. & K, R. 

Co., 20 A. 617, 136 Pa. 618. 

Va.—Roberts v. Southern Ry. Co., 
146 S.E. 255, 161 Va. 815. 

Custom as important factor 
Custom or practice prevailing in 
a particular business in use of 
methods is a most important factor 
in determining quostion of employ- 
er's negligence.—Price v. New Castle 
Rofractories Co., 3 A.2d 418, 832 Pa. 
607. 

27. Ark.— 'Corpus Juris quoted in 
Arkansa.s Drilling Co. v. Gross, 17 
S.W.2d 889, 893, 179 Ark. 631. 

Fla.—Duncan v. GroworS Equipment 
Co., 1 So.2d 458, 146 Fla. 616. 
Ky.—Louisville & N. R. Co. v. Yett, 
168 S.W.2d 656, 293 ICy. 71—E. J. 
0’Brion & Co. v. Shelton’s Adm'r, 
65 S.W.2d 362, 246 Ky. 637. 

La.— Corpus Juris quoted in Harris 
V. Yazoo & M. V. R. Co., App., 183 
So. 108, 111. 

Miss,—Eagle Cotton Oil Co. v. Sol- 
lie, 187 So. 606, 186 Miss. 475— 
Newell .Contracting Co. v. Flynt, 
161 So. 298, 172 Miss. 719, motion 
overruled 161, Sq. 743, 172 Miss. 719 
— ^Corpus Juris cited in Hammon- 
tree v. Cobb Const. Co., 162 So. 279, 
281, 168 Miss.' 844. . , 

Mo.—Schaum v. Southwestern Bell 
Telephone Co., 78 S.W.2d 439, 386 
Mo. 228. . 

39 C.J. p 467 note 67. 
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'28. Ark.— Corpus Juris quoted In 
Arkansas Drilling Co. v. Gross, 17 
S.W.2d 889, 893, 179 Ark. 631. 

La.— ^Corpus Juris quoted in Harris 
V. Yazoo & M. V. R. Co., App., 183 
So. 108, 111. 

30 C.J. p 467 note 68. 

29. La.—Corpus Juris quoted in 
Harris v, Yazoo & M. V. R. Co., 
App., 183 So. 108, 111, 

39 C.J. p 468 note 69. 

30. Miss.—Virginia-Carolina Chemi¬ 
cal Co. V. Jefferson, 192 So. 806, 
186 Miss. 861—Eagle Cotton Oil 
Co. V. Sollie, 187 So. 506, 185 Miss. 
475—Newell Contracting Co. v. 
Flynt, 161 So. 208, 172 Miss. 719, 
motion overruled 161 So. 743, 172 
Miss. 719—Hammontree v. Cobb 
Const. Co., 162 So. 279, 168 Miss. 
844. 

31. Mo.—Schaum v. Southwestern 
Bell Telephone Co., 78 S.W.2d 439, 
336 Mo. 228. 

32. Mo.—Rupp V. Chicago, B. & Q. 
R. Co., App., 234 S.W, 106'0. 

33. Mo.—Zeach v. Abnisive Co. of 
Philadelphia, 183 S.W.2d 140, 363 
Mo. 558, 156 A.L.R. 469. 

Tex.—Galveston, H. & S. A. Ry. Co. 
V. Contois, Civ.App., 279 S.W. 929, 
afflrmcd, Com.App., 288 S.W.2d 154, 
certiorari denied 47 S.Ct. 659, 274 

U. S. 747, 71 L.Ed. 1328. 

34. Ky.—E. J. 0'Brien & Co. v. Shel- 
ton’s Adm'r, 65 S.W.2d 362, 246 
Ky. 637. 

La.—^Corpus Juris quoted in Harris 

V. Yazoo & M. V. R. Co., App., 183 
So. 108, 111. 

39 C.J. p 468 note 70. 

Assumption of rlsk as to method of 
conducLing business In general see 
infra S 390. 

35. Cal.—Showalter y. Western Pac. 
R. Co., 106 P.2d 895, 16 Cal.2d 460. 

Mo.—Bequette v. National Lead Co., 
App., 31 S.W,2d 675. 

39 C.J. p 468 note 71. 
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are not requircd by thc printed rules of the mas- 
t'er.3® In thc abscncc of any rule governing a par- 
ticular situation, it is proper to consider the exist- 
cnce of an established custom with respect there- 
to,37 and a method of protecting employees, estab¬ 
lished by a mastcr, may be equivaknt to a rule.^s 
In order for conduct of employees to amount to a 
custom binding on the employer, it must amount 
to a rcgular coiirse of practice and be known to the 

emplayer.39 

An employer who permits a dangerotis custom to 
exist in the operation of his busincss and acquiesc- 
ing therein must answer in damages for ali foresee- 
able consequences.'^® So, whcre a custom or prac¬ 
tice is adoptcd by employees from which it is likcly 
that injuries may resuit, it bccomes thc employerk 
duty to cxercise rcasonable prccaution to prevent 
the continuance of such practice but, where a 


servant is injured by reason of a violation of his 
duty, the fact that he and other employees of his 
class had been in the habit of so violating their du¬ 
ty, with the knowledge of, and in pursuance of a 
custom known to, the agents of the master, will not 
give a right of action>2 

§ 268. Knowledge of Danger 

In ordep to hold a master liable for Injuries''caused 
by his unsafe methods of work or his failure to warn 
the servant, ordinarily it must be shown that he had, or 
ought to have had, knowledge of the danger. 

In order to hold a master liable for injuries al- 
legcd to have been caused by the unsafe methods 
of Work adoptcd by him, or by his failure to warn 
the servant, it must be shown that he had, or ought 
to have had, knowledge of the danger ^s whcre 
reasonable inquiry would have disclosed it^4 or 


Asoerbaindug daiigfer in train movow 
meoxt 

Freight engineer operating train 
on nnain Une has right to rcly on 
custom, having foro.o of rule, that 
persona operating «oal train from 
sido track.s onto main Uno would 
telephone to op«'rator at next atation 
to flnd out possibllity of danger in 
moving train onto main track.— 
Coodrnan v. Chioogo, 19. & Q, R. Co., 
7 N.K.2d 280 lll.App. 020, 
tiorarl donlccl Chieago, B, & Q. U. 
Co. V. (Joodman, 58 S.Ct. 610, 303 
U.S. 640, 82 L.TOd. 1100. 

36. 111.—Ooodnian v. Chicago, B. & 
Q. K, Co., 7 K.M.Od 303, 289 111. 
App, 320, certiorari (hmied Chlca- 
go, B. & Q. It. Co. V. Goodman, 68 
S.Ot. 6X0, 303 U.S. 640, 82 L.Ed. 
1100. 

30 C.J. p 469 note 72. 

37. IU.—Yeates v. Illinois Cent. R. 
Co., 89 K.E. 838, 241 IU. 205—Good¬ 
man V. Chlcago, B. & Q. K. Co., 7 
K.E.2d 393, 289 lll.App. 320 , cer¬ 
tiorari donlcd Chlrago, B, &, Q. R. 
Co. V. Goodman, 58 .S.Ct. 610, 303 
U.S. 640, 82 L.IOd. 1100. 

38. Mo.—-Whiltington v. Westport 
Hotel Operatlng Co., 33 S.W.2d 903, 
326 Mo. 3317, 

39. U.S.—Tllinois C-ent. R. Co. v. 
Hart, Tonn., 17S F. 245, 100 C.C.A. 
49, 62 L.H.A..N.S., 1117. 

39 C.J. p 469 noto 73. 

Otistom aot 0310 of trado or XoceUlty 
Tho customary practice of mail 
and baggage handlers, In alighting 
from truoks, of using that pan of 
truck’s superframowork most read- 
ily available at the time, was hot 
such a custom or usage of a par- 
ticular trado or locallty as must be 
pleadod and proVod to bo eertain and 
uniform in order to chargo employer 
with knowledge thereof and consent 


thereto.—Wellingcr v. Terminal R. 
Aa.^’n of St. Uouis, 183 S.’W.2d 9.08, 
353 Mo, .670. 

40. N.C.—Ward v. Southern Ry. Co., 
174 S.35. 443,’206 K.C. 630. 

41. Tcx.—Waldo v. Galveston, H. & 
S. A. Ry. Co., Com.App., ‘50 S.W.2d 
274. 

39 C.J. p 469 noto 74. 

ZSlfect of general rules 
Kniployor failing to issue spcciflc 
instruet ions forbidding practice 
among employees of shooting paper 
clipa was not free from negligenco 
causing injury to employce struck 
by clip because of prol^xisting gen- 
oral rules against such conduct.— 
Galveston, H. & B. A. Ry. Co. v. Wal¬ 
do, Tex.Civ.App., 77 S.W.2d 320, er¬ 
ror dismissod. 

42. Ga.—Chattanooga Southern R. 
Co. V. Myers, 37 S.E. 439, 112 Ga. 
237. 

Tll,—Ehblng v, Springfleld Boller & 
Mfg. Co., 146 lll.App. 604. 

43. U.S.—T. A. Pittman, Inc„ v. La 
Fontaino, C.C.A.Mis.s., 68 F.2d 469 
—American Glyci<‘rin Co. v. Brown, 
C.C.A.Tex., 30 F.2d 316. 

Ala.—Oorpu» Juris cited lu M01)11 e 
: & O. R. Co. V. WUHarns, 129 So. 

60, 66, 221 Ala. 402. 

K.H.—Jutrns v. Amoakeng Mfg. Co., 
147 A. 753, 84 N.H. 171—Hook v. 
ConsoUdation Coal Co., 129 A. 490, 
82 3Sr,lt'75. 

Tex.—Texas & K. O, R. Co. v. Stur- 
geon, Civ.App,, 177 S.W’,2d 340, re- 
versed on other grounds 177 S.W. 

, 2d 264, 142 Tcx. 222, 

Vt.—Balley v. Central Vermoht Ry., 
28 A.2d 630, 113 Vt. 8, reversed on 
bther grounds 63 S.Ct. 1062, 319 
U.S, 360, «7 L.Bd. 1444, conformed 
to HS A.2d,366, 113 Vt. 433. 

39 C.J. p. 469 noto 76. 
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Knowledge by master of: 

Danger from giving of order soe 
infra § 281. 

Defoct or danger in place of work, 
machinery, or appliances sce, 
supra §§ 244-248. 

Kuowledge imputed to master 

(1) ICnowledge of foreman.—Ham- 
ilton V. Standard Oil Co. of Indiana, 
19 S.W.2d 670, 323 Mo. 531. 

(2) Knowledge of physician.—Mer- 
fick V. Misaourl-Kansas-Texas R, 
Co., 42 P.2d 960, 141 Kan. 691. 
ITature of object ou rallro«kd track 

Whcre englncer had no actual 
knowledge, us distingulshod from 
means of knowledge, that object on 
track was human being, rallroad 
was hftid not liable for flagman’s 
dealh.—Voorhees v. Chlcago, R. I. & 
1> Jty. Co., 30 S.W.2d 22, 325 Mo. 
836, 70 A.I..R. 1106. 

^^Kuowu’* daugers; oooupatlcmaX di»^ 
easea 

Tonn “known," in statuto relative 
to oc(!upational diseases and reguir- 
Ing employer to post notices of 
known dangers to health and known, 
means of avoldlng injurlous conse- 
quences of work, refers to dangers 
and means known at time of enact- 
ment of act and from time to time 
theneafter with growth of knowledge 
and dcvolopment of industry.—^Wolf 
V. MalUnokrodt Chemical Works, 81 
S.W.2d 323, 336 Mo. 746. 

44. Mlnn,—Symons v. Great North¬ 
ern By. Co., 293 N.W. 303, 208 

Minn. 240. 

Mo,—Bagby v. Culberson, App., 273 

S.W. 209. 

Daugers Incident to operation of 
machinery 

Gravel company operating ma- 
chinc for crushing rock containlng 
high per cent of silica had duty to 
make reasonable inquiry into dan- 
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where the circumstances were such as to convey to 
the mind o£ an ordinarily prudent person the fact 
that an employee’s safety was imperiled;45 but it 
has also been held that the master is bound to know 
whether the methods he prescribes are reasonably 
safe, or liability attaches.^s 
Knowledge that an employee might be in a place 
of danger renders the master liable ■ for injuries 
to one*in that place, althongh he had no knowledge 
that the particular employee was there;^? and 
where a general custom has continued for a long 
time, without protest or objection on the part of 
the employer, he is charged with knowledge of the 
actions of employees under such custom^s and of 
their presence in places in which they are acciis- 
tomed to be under such practice.^^ On the otlier 
hand, the fact that an injured employee, mature and 
in full possession of his faculties, was familiar with 
ali the danger involved in a particular activity must 
be considered;®^ and recovery against the master 
on the ground of negligence has been denied where 


the servant had knowledge, or means of knowledge, 
of the danger equal^i or superiores to that of the 
master. 

Sendifig into place of danger, There is generally 
a duty on the part of the master ,not to send the 
servant into a place of danger where such danger, 
although known to the master, is not known to the 
servant and is of such a character that it cannot 
be discovered by the exercise of ordinary care and 
caution on his part;^^ and the violation of such du¬ 
ty constitutes negligence.54 

§ 269. Proximate Cause of Injury 

In order to recover for Injury on the ground of the, 
master's unsafe method of work, the servant must show 
that the method was the proximate cause of the injury. 

The master^s method of work must be shown to 
have been the proximate cause of the injury to 
warrant a recovery by his servant on the ground of 
unsafe method.55 Failure to comply with an estab- 
lishcd custom of waming employees is actionable 


gers incident to operatlon of ma- 
chinery, such as danger to employee 
in breathlng dust generated by ma- 
chlne.—Allen Gravel Co. v. Curtis, 
161 So. 670, 173 Miss. 416. 

45 . Cal.—^King v. Schumacher, 89 
P.2d 466, 32 Cal.App.2d 172, cer¬ 
tiorari denied Schumacher v. King, 
CO S.Ct. 123, 308 U.S. 693, 84 L. 
Ed. 496. 

Beasonable dillgence on the part 
of the employer’s agent in analyzing 
llie situation is required.—King v. 
Schumacher, 89 P.2d 466,, 32 Cal.App. 
2cl 176, certiorari denied Schumaker 
V. King, 60 S.Ct. 123, 308 U.S. 693, 
84 L.Ed. 496. 

46 . Mo.—Welty v. S. H. Kress & 
Co., 295 S.W. 601, 221 Mo.App. 1089. 

Xxtowladge of physlcal laws ,* ab- 
B en.ee of prior accident 
Employer, using emory wheel in 
shop, must be charged with knowl¬ 
edge of fundamental physical laws 
involved in its use; and where em¬ 
ployer, with actual or constructive 
knowledge of danger and of speed at 
which wheel should have been oper- 
ated, had it operated at speed great- 
er than that recommended by manu- 
facturer for safety, fact that he had 
operated similar wheels for twenty 
years at same rate of speed without 
accident dld not exonerate him from 
imputation of negligence.—Bagby v. 
Culberson, Mo.App., 273 S.W. 209. 

47 . Tex.—Texas & P. R. Co. v. Hali, 
Civ.App., 173 S.W. 548. 

48 . Ky.—^Nelson Creek Coal Co. v. 
Bransford. 225 S.W. 1070, 189 Ky. 
741. 

89 C.J.'p 469 note 78. 


49. K.O.—Parris v. Southern R. Co., 
66 S.B. 457, 161 N.C. 483, 40 L.R.A., 
N.S., 1115. 

39 C.J. p 469 note 79. 

50. U.S.—Eckcnrode v. Ponnsylvania 
R. Co., D.C.Pa., 71 P.Supp. 764. 

51. Ga.—Champnoy Island Co. v. 
Bell, 163 S.E. 613, 44 Ga.App. 826. 

52. Tex,—City of Munday v. Shaw, 
Civ.App., 100 S.W.2d 766, error 
dismissed. 

53. Del.—Stucker - v. American 

Stores Co., 159 A. 848, 5 W.W.Harr. 
586, afflrmcd Stucker v. American 
Stores Corporation, 171 A. 230, 5 
W.W.Harr. 594. 

54. Del.—Stucker v. American 

Stores Co., 159 A. 848, 6 W.W.Harr. 
686, affirmed Stucker v. American 
Stores Corporation, 171 A. 230, 6 
W.W.Harr, 694. 

55. U.S.—Swaner v. Utah Idaho 
Cent, R. Co., C.C.A.Utah, 54 P.2d 
863, certiorari denied Utah Idaho 
Cent. R, Co. v. Swaner, 53 S.Ct. 6, 
287 U.S. 600, 77 L.Ed. 622—Louisi- 
ana Ry. & Nav. Co. v. McGlory, C. 
C.A.La, 20 F.2d 545, certiorari 
denied 48 S.Ct. 157, 276 U.S. 570, 
72 L.Ed. 432. 

Ark.—Newark Gravel Co. v. Barber, 
•18 S.W.2d 331, 179 Ark. 799. 

Mo.—Kidd V. Chicago, R. I. & P. Ry. 
Co., 274 S.W. 1079, 310 Mo. 1, cer¬ 
tiorari denied Chicago, R. I. & P. 
Ry. Co. V. Kidd, 46 S.Ct. 119, 269 
U.S. 682, 70 L.Ed. 424. 

Okl.—Joy V. Pope, 53 P.2d 683, 175 
Okl. 540. 

Wyo.—Hartung v. Union Pac. R. Co., 
247 P. 1071, 36 Wyo. 188. 

39 C.J. p 453 note 63, p 469 note 80. 
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Situation as unit 

In determining the quostion of 
proximate cause as betweon contrib- 
utory negligence of injured employee 
and acts or omissions of fellow em¬ 
ployee, the situation as a practical 
unit must be conslderod rather than 
inquiring into a purely logical prl- 
ority. 

U.S.—Union Pac. R. Co. v. Hadley, 
Nob., 38 S.Ct. 318, 246 U.S. 380, 62 
L.Ed. 751. 

Ga.—Atlantic Coast Line R. Co. v. 
Anderson, 38 S.E.2d 610, 200 Ga. 
801. 

ExceBsively long hours of work 

Colo.—Auslender v. Boettehor, 242 P. 
672, 78 Colo. 427. 

N.C.—Austin v. Southern Ry. Co., 

. 148 S.E. 446, 197 N.C. 319. 

Va.—Norfolk Southern R. Co. v. 

, Mabo, 132 S.E. 602, 146 Vh. 813. 
Pacts lield to Bhow masteur^s uegli- 
genoe proximate cause of iujuzy 
<1) Generally. 

Cal.—Hayden v. Paramount Produc- 
tions, 91 P.2d 231, 83 Cal.App.2d 
287. 

Ky.—Louisville & N. R. Co. v. Win- 
go's Adm'x, 281 S.W, 170, 213 Ky. 
336. 

Mo.—Johnson v. Chicago & E. I. Ry. 
Co., 64 S.W.2d 674, 334 Mo. 22— 
Howard v. Pred Schmitt Realty & 
Investment Co., App., 7 S.W.2d 448. 
Tex.—International-Grcat Northern 

R. Co. V. Hawthorne, 116 S.W.2d 
1066, 131 Tex. 622, certiorari de¬ 
nied 69 S.Ct. 487, 306 U.S. 639, 83 
L.Ed. 1040—Fort Worth & D. C. 
Ry. Co. V. Westrup, Com.App., 286 

S. W. 1053—Texas & P. Ry. Co. v. 

Guidry, Civ.App., 9 S.W.2d 284, 
amrrned 50 S.Ct. 159, 280 U.S. 631, 
74 L.Ed. 696. . 
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§ 271 


negligencc when such failure is the proximate cause 
of injury to one whom the custom was created to 
protect.®® 

§ 270. Rules 

Rtilcs as to methocis of work are discusscd infra 
§§ 271-277; rulcs and rcgulations as to the pcr- 
formancc of the employmcnt contract are discussed 
supra § 75. 

Examine Pocket Parts for later cases. 

§ 271. - Duty to Adopt and Promulgate 

•a. In gcneral 

b. Effcct of custom of others 
a. In General 

With respect to a master's duty to adopt and pro- 


nnulgate rules for his employees' safety, the authoritfes 
Impose a genera! requlrement of this nature or llmit the 
duty to businesses which are complex or dangerous. 

It may be stated generally that a master must 
promufgate reasonable rules and regulations for the 
safcty of his employees,57 and that if ordinary care 
in the conduct of his business,5S the nature of the 
workjSO or surrounding conditions®^ require or de- 
mand that he provide such rules and regulations 
his duty to do so arises. More specifically, where 
a master is engagcd in a complex or dangerous 
business, or where the safcty and protection of em- 
ployces depend on the adoption and enforcement 
of rulcs, he must adopt and promulgate such rules 
and regulations for the conduct of his business and 
the governmeiit of his servants in the discharge 
of their duties as will afiFord reasonable protec¬ 
tion,although it has also been hcld that the ob- 


Va.—Andrews v. Chosapeake & 0. 

Hy. C<>.» 37 S.E.^d 20, 184 Va. 951. 
39 C.J. p 460 note 80 [a]. 

(2) l'''ailurG to flafr tniin.—Mumma 
V. Iloadlnpr Co., C.C.A.Pa., 146 P.2d 
215. 

(3) Movln?? railroad on,rs without 
warnlnK cmployeG.—Kansas City 
Southern Ity. Co. v. Larson, 114 S.W. 
2d lOHl, 105 Ark. 808, certiorari dc- 
niod 59 S.Ct. 82, 305 U.S. G21, 83 L. 
Ed. 397. 

raerbs lield uot to sliow master^s 
negllgeace proximate cause of 
Ittjury 

(1) (renerally. 

U.S.-—CognwcU V. Chlcaffo & E. I. R. 
Co., C.O.A.in., 153 F.2d .94, re- 
vorHfjfl on othf-r ffrourids 66 S.Ct. 
1122, 328 U.S. 820, 00 L.Kd. 1601— 
ChcHap^-akG & O. Ity. Co. v. Kerns, 
C.O.A.Ohio, 12 E.2d 770. 

Ky.—JonoH v. Charnbcrs' Adm'r, 106 
S.W.2<1 72, 269 Ky. 08. 

MiSH.—Gulf, M. & O. R. Co. V. Join- 
er, 29 So.2d 2,55—Lambert v. MIh- 
sisflippi Cent. li. Co., 120 So. 177, 
152 MIhs. 450. 

Nev.—Smith v. Southfirn Pac. Co., 
277 I», 000, 5X Ncv. 390, 

N.H.—Kenney v. r*o»ton & Mainc Jl. 
R„ 33 AM 557, 02 N.H. 495—Ge¬ 
li nas V. J. J. Newberry Co., 8 A.2d 
753, 90 N.H. 312. 

Tex.—ToxaH & N, O. H. Co. v. Stur- 
geon, Civ.App., 177 S.W.2d 340, rc- 
verHod on other grouncla 177 S.W. 
2a 264, 142 Tcx. 222. 

(2) Failure to glve waming signal. 
Ky.—I..ouisviUe & N. It, Co. v. Chap- 

man's Adm'x, 190 S.W.2d 542, 300 
Ky. 835. 

Mo.—Karr v. Chicago, R. I. & P. Ry. 
Co., 108 S.W.2d 44, 341 Mo. 536. 

(3) Specd of train.—Atlantic Coast 
Line R. Co. v, Uriggers, S.C., 49 S.Ct. 
490, 279 U.S, 787, 73 L,Ed. 957. 


PallTire to liave lookout uot contrib- 
utiXLg cause 

Failure to have an employee sta- 
tioned on tender of backing engine 
did not contribute to death of tolo- 
graph operator, where operator, hav- 
ing signalod to enginocr to proceod 
slowly and without stopplng receivo 
a written order from operator, sud- 
donly steppod Ip front of tender, in- 
stead of stopping besido track to 
hand up order.—Louisville & N. R. 
Co. V. Chapnian's Adm'x, 190 S.W.2d 
542, 300 Ky. 836. 

SS. U.S.—McClollan v. Penn.sylvania 
R. Co., C.C.A.N.Y., 62 F.2d 61. 
.Paliuro to have lookout wltli Uglit 
on end of railroad car.—Texas & N. 

O. R. Co. V. Neill, Civ.App., 97 S.W. 
2d 279, error rofuwed 100 S.W.2cl 348, 
128 Tex. 680, certiorari granted 57 
S.Ct. 701, 301 U.S. 674, 81 L.Ed. 133(1, 
certiorari dismisaed 68 S.Ct. 118, 302 
U.S. 646, 82 L.Ed. 501, rehearing de- 
nied 68 S.Ct. 268, 302 U.S. 778, 82 L. 
Ed. 602. 

57. Ala.—^Northern Alabama R. Co. 

V. Kcy, 43 So. 704, 160 Ala. 641. 
111.—Teates v. Illinois Cent. R. Co., 
89 N.E. 338, 241 UI. 205—Goodman 
, V. Chicago, R, & Q. R. Co., 7 N.E.2d 
393, 280 in.App. 320, certiorari 
denied Chicago, B. & Q. R. Co, v. 
Goodman, 68 S.Ct 610, 303 U.S. 
640, 82 L.Ed. 1100. 

Miss.—Curry & Turner Coxiat Co. v. 

Bryan, 185 So. 26G, 184 Miss. 44. 
N.H.—Tremblay v. J. Itudnlck & 
Sons, 13 A.2d 153, 01 N.H. 24— 
Moore v. Morse & Malloy Shoe Co., 
197 A. 707, 89 N.H. 332—Sirois v. 
J, E. Henry & Sons, 59 A. 936, 73 
N.H. 148—McLalne v. Head & 
Dowst Co., 52 A. 545, 71 N.H. 294, 
93 Am.S.R. 622, 58 L.R.A. 462. 
N.Y.—Recd V. Davls, 251 N.Y.S. 704, 
141 Misd 36, afflrmed 249 N.Y.S. 
929, 232 App.Div. 868, certiorari 
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denied Davis v. Reed, 62 S.Ct 314, 
2S5 U.S. 542, 76 L.Erl. 934. 

Tox.—Corpus Juris cited In Fort 
Worth Elevators Co. v. Russell, 
70 S.W.2d 397, 401, 123 Tox. 128— 
Morgan v. State, Civ.App., 170 S.W. 
2d 04 lS, reversed on other grouncls 
State V. Morgan, 170 S.W.2d 652, 
140 Tex. 620. 

Utah.—Lasngna v. McCarUiy, 177 P. 
2d 734. 

59 C.J. p 450 note 67. 

Under Bmployers^ Iiiabllity Act 
tlie master, even when a carporation, 
inay be liable, although it has em- 
ploycd competent persons to proniul- 
gate rulGH, the duty to promulgate 
tho .«^arna being nonflt-dcgablo.—Sloss- 
ShvnUfld St<M*l Si Iron Co. v, Capp.s, 
76 So. 068, 200 Ala. 610. 

58. N.H.—Sirois v. J. E. Henry & 
Sons, 50 A. 930, 73 N.H. 148. 

59. N.H.—McLaine v. Head & Dowst 
Co.. 52 A. 545, 71 N.H. 204, 93 Am. 
S.R. 522, 68 L.R.A. 462, 

80. Mo.—State ex rei. Kroger Gro- 
cery «& Baking Co. v. Haid, 18 S.W. 
2a 478, 323 Mo. 0. 

01. Ark.—Arlcan.sas Mining Co. v, 
Eaton, 288 S.W. 300. 172 Ark. 323. 
Minn.—Jacobson v. Chicago & N. W. 
Ry. Co., 22 N.W.2d 465, 221 Minn. 
454. 

,Miss.—Albert v, Doullut & Ewln, 17$ 
So. 313. ISO Miss. 626. 

Tex.—Texas & N. O. R. Co. v. Bingle, 
42 S.W. 071, 01 Tex. 287—Oorpu» 
Juris quoted in Sloan v. Leger MiU 
Co., Civ.App., IGl S.W.2d 333, 335, 
error refusr-d—Crews v. Texas & 

P. Ry. Co., Civ.App., 149 S.W.2d 
1070, error dismissed, Judgment 
correct. 

30 C.J. p 470 note 81, 

Ooal mines 

Ark.—New Union CoaI Co. v. Suit, 
200 S.W. 680, 11^ Ark. 753. 
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ligation arises only when, in addition to being dan- 
gerous, the work is complex and the coiiditions 
which may arisc are uncertain and obscure.®^ The 
master is not, however, required to prescribe rules 
with refcrence to the execution of minor Jietails 
which may properly be left to the di&cretion of the 
servant in charge.®^ 

The duty of a master to establish rulcs for con- 
duct of his work is a continuing one,®^ and where 
there has been a change in the manner of the op- 
eration of his business, with the knowledge or as-' 
sent of the master, the duty devolves on the master 
to provide other rules for the protection of his 
servants.®® 

The mere failure to adopt rules, or any particular 


rule, is nPt -proof of negligence unless it appears 
that the master, in th.e exercise of reasonable- care, 
should have foreseen the necessity for so doing.®® 
Thus it is held that no duty is imposed on the mas¬ 
ter to adopt rules where the work or business is 
not complex or not hazardous,®^ where simple tools 
and appliances are used,®® v/here the dangers inci¬ 
dent to the work are obvious®^ or of common 
knowledge and fully understood by the servant,*^® 
where the duty of the servants to avoid the danger 
is manifest,'^! where the practice or custom actually 
in force renders a rule unnecessary,'^^ where the 
adoption of a rule is impracticable,'^^ qj- where 
rules could not have prevented the injury;^^ nor 
is the master bound to make rules as to how his 
servants shall conduct themselves outside the scopo 


3^iIroad 

Ind.—New York Cent. R. Co. v. Ver- 
.pleatse, 69 N.E.Sd 916, .116 Ind. 
App. 1, rehearing donied 60 N.E.2d 
784, 116 Ind.App. 1—Chesapeake & 
O. Ry. Co. V. Russo. 163 N.E. 283, 
91 Ind.App. 648, certiorari denied 
61 S.Ct, 25, 282 U.S. 846, 76 L.Ed. 
750. 

Mo.—Case v. St. Louis-San Francis- 
co Ry. Co., 30 S.W.2d 1069, certio¬ 
rari denied St. Louls-San Pran- 
cisco Ry. Co. v. Case, 61 S.Ct. 107, 
282 TT.S. 893, 75 L.Ed. 787—Hughes 
V. Mississippi River & B. T. Ry., 
274 S.W. 703, 309 Mo. 660. 

Storage and liaxLdllxLg' of erosoline 
Miss.—Curry & Turner Const. Co. v. 

Bryan, 185 So. 256, 184 Miss. 44. 
Banger to one group of workmen 
from. aaother 

Employer must prescribe rules 
where business is intricate and com¬ 
plex and. one group of workmen is 
likely to endanger safety of another 
engaged in different task.—Kelso v. 
W. A. Ross Const. Co., 85 S.W.2d 
627, 337 Mo. 202—Jacob v. Peerless 
Whlte Lime Co., 40 S.W.2d 556, 327 
Mo. . ,868—Gaska v. American Car & 
Poundry Co., 105 S.W. 3, 127 Mo.App. 
169. 

Fersoaxal sux^rvisiou 
If the work is dangerous and of 
such character and extent that the 
master and his foreman cannot per- 
sonally supervise it, it is tho mas- 
ter*s duty to adopt and publlsh rules 
and rogulations reasonably adapted 
to guard his servants against dan¬ 
gers of which he has knowledge, or 
of which he could have known by 
the exercise of due care, and of 
which the servant did not have 
knowledge and of which he could not 
have known by the exercise of due 
care.—Hendrickson v. Continental 
Fibre Co., 140 A. 669, 3 W.W.Harr., 
Del., 664. 

es. Il.§.—^Procter. & Gamble Defense 
Corp. V. Dean, C.C.A.Mlss., 146 ;p. 


2d 698—Holliday v. Fulton Band' 
Mill, C.C.A.Miss., 142 F.2d 1006— 
McGivern v. Northern Pac. Ry. Co., 
C.C.A.Minn., 132 F.2d nz. 

Miss.—Eagle Cotton Oil Co. v. Pick- 
ett, 166 So. 764, 176 Miss. 577— 
Hammontree v. Cobb Const. Co., 
152 So. 279,, 108 Miss. 844—'Brown 

V. Coley, 152 So. 61, 168 Miss. 778 
—Tatum V. Crabtree, 94 So. 449, 
130 Miss. 462. 

©3. W.Va.—Jacksoh . v. Whecling 
Terminal 'R. Co., 64 S.E. 450, 65 

W. Va. 416. 

39 C.J.. p 471 note 82. 

Climbiug trees 

Ga.—Southern Ry. Co. v. Bradshaw, 
37 S'B.2d 150, 73 Ga.App. 43^. 
BemoTlng ssxiow and ice 

U.S.—McGivern v. Northern Pac. Ry. 
Co., C.C.A.Minn,, 132 P.2d 2,13. ’ * 

64. lowa.—Hamm v. Bottendorf 
Axle Co.; 125 N.W. 186, 147 lowa 
681. 

65. Pa.—Miller v. Lehigh Valley R. 
Co., 41 Pa.Super. 625. 

39 C.J. p 472 note S4. 

©6. U.S.—^McGivern v. Northern Pac. 

Ry. Co., C.C.A.Minn., 132 P.2d 213. 
TeX.—^Corpiia Jttrls QLUOted in Sloan 
v." Leger Mill.’Co., CiV.App., 161 
S.W.2d 333, 335, drror refusod. 

39 C.J. p 472 note 85^. 

6i7. . U.S.—^Proctor & Gamble Defense 
Corp. V. pesin, C.C.A.Miss., 146 F. 
2d 508—McGiVern v. Northern Pac. 
Ry. Co., C.C.A.Minn., 132 I-'\2'd 213. 
Ga.—Southern Ry. Co. v. Bradshaw, 
37 S.E.2d 150, .73 Ga.App. 438. 
Miss,—Brqwn v. Cbley, 152 So. 61, 
168 Miss. 778. 

Tex.—Corpus Juris guoied In Sloan 
v. Leger Mill. Co., Civ..App., 161 
S.W.2d 333, 335, error refused. 

39 C.J. p 472 note 86. 

The work around a sawmlU is not 
so complex as to require the making 
o£ rules. 

U.S.—Holliday v. Fultpn Band Mill, 
aC.A.Mlss., 142 P.2d 1006. 
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Miss.—Tatum v. Crabtree, 94 So. 
449, 130 Miss. 462. 

Operation of a few trucks is not a 
complex or dangerous business re- 
quiring employer to make rules and 
regulations for safety of experienced 
drivers.—Sloan v. Legor Mill Co., 
Tex.Civ.App., 161 S.W.2d 333, error 
refused. 

68. U.S.—Procter & Gamble Defense 
Corp. V. Boan, C.C.A.Miss., 146 F. 
2d '698, 

©9. Miss.—Brown v. Coley, 162 So. 
61, 168 Miss. 778. 

Tex.— ^Corpus Jnrls quoted in Sloan 

V. Leger Mill Co., Civ.App., 161 
S.W.2d 333, 335, error refused. 

39 C.J. p 472 note 87. 

1790 of railroad push car 
Va.—Southern Ry. Co, v. Chadwick, 
132 S.E. 191, 144 Va. 443. 

TO. Tex.— ^Corpus JurlB quoted in 
Sloan V. Leger Mill Oo., Civ.App., 

, IGl S.W.2d 333, 3^6, error refused, 
39'C.J. p 472 note 88. 

71« Miss.—Brown v. Coloy, 152, So, 
61, 1G8 Miss. 778—Tatum v. Cvab- 
tree, 94 So. 449, ISO Miss. 462. 

,72. Or.—Jodoin v. Luckenbach S. S. 

' CO., 268 P. 61, 125 Or. 634, 

Tf‘X. —Corp^is Juris quotod In Sloan 

V. Leger Mill Co., Civ.App., 161 S. 

W. 2d 333, 336, error refused— 

Harris v. Missouri-Kansas-Texas 
R. Co., Civ.App., 283 S.W. 895, 

39 C.J. P 473 note 89. 

73. Tex. —Corpus Juris quoted In 

' Sloan v. Leger Mill Co„ Civ.App., 
161 S.W.2d 333, '335, error refused. 
39 C.J. p 473 note 9'0» 

74. N.Y.—Carr v. North River 
Constr. Co., 48 HUn 266, 17 N.Y.St 
945. 

Pa,—McAvoy v. Philadelphia & R. 

Ry: Co., 128 A. 824, 283 Pa. 133. 
Tex.— ^Corpus Juris quoted in Sloan 
v. Leger Mill Co., Civ.App., 161 S.. 
1 W.2d 333. 335. 'error refusiAil 
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o£ their cmploymcnt, or as to how business shall be 
carricd on, or any act donc, which is not carried 
on or donc with his knowledge and permission.'^® 

b. Effect of Custom of Others 

While the adoption or nonadoption of rules by others 
in the same business i$ not conclusive as to a master's 
duty In this respect, as a generat rule he is relleved of 
liability where he follows the genera! practice, and his 
failure to prescribe rules generally provided by others is 
evidence of his negiigence. 

While the adoption or nonadoption o£ rules by 
others in the samc line o£ business is not conclusive 
as to the duty of the mastcr in this respect,'^® as a 
rule his adoption o£ such regulations as are in gen- 
cral use will rclieve him £rom liability,'^7 and, where 
there is no evidence that any rules relating to the 
business had been adopted by others or were neces- 
sary or practicablc, he is not chargcable with negli- 
gence in failing to adopt any.'^^ On the other hand, 
i£ persons o£ ordinary prudcnce, engaged in the 
same line o£ business, have found it nccessary to 
provide rules for its management, the failure of the 
master to prescribe such rules is evidence of negii¬ 


gence,'^9 t>ut the custom of providing rules in a 
particular business,'of which proof is offered, must 
be a general one,80 and negiigence cannot be imput- 
ed to a railroad company on the sole ground that 
it failed to adopt the same methods for operating 
its road that other roads had in use unless it is 
shown that conditions are the same^i and that the 
resuit of experience is in favor of such methods.S2 

§ 272. - Duty to Enforce Obedience 

It Is the master's duty to enforce his safety rules, or 
to use reasonable care to see that they are complied with, 
and he is responsible for injuries resulting from his fail¬ 
ure to enforce them. 

It is the duty of the master to enforce the rules 
adopted by him for the safety of the servants, or 
to use reasonable care to see that they are complied 
with, and if he fails to do so he will be responsible 
for injuries resulting from noncompliance there- 
with;S3 and employees have a right-to rely on the 
reasonable enforccment of the rules.^^ This duty 
cannot bc delegatcd so as to rclieve the master of 
liability for failure thercin,^^ the employcr being 
an insurcr that such duty bc pcrformed.SC It is no 


75. Me.—Moran v. Rockland, T. & 
C. St. n. Co., 68 A. 67G, 99 Mc. 127. 
N.Y.—Matrusciello v. Millikon, 126 
N.Y.R. 739, 141 App.Div. 769, af- 
llrmod 101 N.E. 1110, 207 N.Y. 699. 

78. Or.—Brundago v. Southern I^ac. 

K. Co., 174 P. 1X39, 89 Or. 483. 

39 C.J. p 473 noto 03. 

77. W.Va.—Jackson v. Whonling 
Torminal K. Co., 64 S.E. 450, 65 
W.Va. 415. 

30 C.J. p 473 note 04. 

78. Okl.—Okiahoma-Portland Co¬ 
ment Co. V. Brown, 146 P. 6, 45 
Okl. 476, L.R.A.1015E 609. 

30 C.J. p 473 note 05. 

79. W.Va.—KeathU*y v. Chesapeakc 
Si 0. E. Co., 102 S.E. 244, 86 W.Va. 
173. 

39 C.J. p 473 note 96. 

80. Tox.—St. l..ouis Si S. F. R. Co. 
V. NelHOn, 40 S.W. 710, 20 Tex.Civ. 
App. 636. 

39 C.J. p 473 note 07. 

81. N.Y.—Carr v. North River 
Constr. Co., 48 Hun 266, 1'7 N.Y.St. 
945. 

30 C.J. p 473 noto 08. 

82. N.Y.-^I^car.*?all v. NtiW York & 
H. R. R. Co., 82 N.K. 752, 189 
N.Y. 474. 

83. U.S.—Holliday v. Pulton Hand 
Mill, C.C.A.Miss., 142 P.2d 1006— 
Southern Package Corporation v. 
Mitchell, C.C.A.Miss., 109 P.2d 600 
—Gildner v. Haltlmoro & 0. R. Co., 
C.C.A.N.Y., 90 P.2d 636 

Ark.—Arkansas Mining Co. v. Eaton, 
288 S.W. 399, 172 Ark. 323. 


Cal.—Southern Ry. Co. v. Smith, 137 
So. 398, 223 Cal. 583. 

111.—Yeatoa v. Illinois Cent. R. Co., 
89 N.E. 338, 241 111. 205—Goodman 
V. Chirago, B. Si Q. R. Co., 7 N.E. 
2d 393, 289 Ill.App. 320, certiorari 
denied Chloago, 1^. «& Q, R. Co. v. 
Goodman, 58 S.Ct. 610, 303 tJ.S. 
640, 82 L.Ed. 1100. 

Minn.—Jacobson v. Chicago & N. W. 
Ry. Co., 22 N.W.2d 455, 221 Minn. 
454. 

Miss.—Scott Burr Stores Corpora¬ 
tion V. Morrow, 180 So. 741, 182 
Miss. 743—Albcrt v. Doullut & 
Ewin, 178 So. 312, 180 Miss. 626— 
Hammontree* v. Cobb Constr. Co., 
152 So. 279, 168 Miss. 844. 

Mo.—KcLso V. W. A. Ro.ss Const. 
Co., 85 S.W.2d 527, 337 Mo. 202— 
Caso V, St Louis-San Prancisco 
Ry. Co., 30 S.W,2d 1060, certiorari 
deni('d St Houls-San Prancisco Ry. 
Co. V. Case, 51 S.Ct 107, 282 tJ.S. 
893, 75 E.Ed. 787—State ex rei. 
Kroger Grocery & Baking Co. v. 
Haid, 18 S.W.2d 478, 323 Mo. 9— 
Weed V. American Car & Poundry 
Co., 14 S.W.2d 662, 322 Mo. 137— 
Hughes V. MlssiKslppi Rivor & B. 
T. Ry., 274 S.W. 703, 309 Mo. 560.‘ 
N.Y.—Reod v. Bavii 261 N.Y.S. 704, 
141 Misc. 36, amrrned 249 N.Y.S. 
929, 232 App.Div. 868, certiorari 
denied Davis v. Reed, 52 S.Ct. 314, 
28-5 U.S. 642, 7-6 L.Ed. 934. ' 

S.C.-"Wosley v.' Holly Hili Lumber 
Co., 43 S.E.2d 619, 211 S.C. 40— 
GUI is v. Atlantic Coast Line R. 
Co., 179 S.E. 62, 175 S.C. 228. cer¬ 
tiorari denied Atlantic Coast Line 
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R. Co. V. Gillis, 56 S.Ct 645, 294 
U.S. 718, 79 L.Ed. 1251. 

Tex.—Morgan v. State, Civ.App., 170 

S. W.2d 648, reversed on other 
grounds State v. Morgan, 170 S.W. 
2d 652, 140 Tex. 620—^City of Au.s- 
tin V. Johnson, Civ.App., 195 S.W. 
2d 223—Chicago, R. I. Si G. Ry. 
Co. V. Cummings, Civ.App., 107 S. 
W.2d 644, error dismi-ssed, 

Utah.—Lasagna v. MoCarthy, 177 P. 
2d 734. 

30 C.J. p 473 note 3. 

Belaxation by expeiienced employees 
Negiigence will not be imputed to 
an employer of experlenccd men, so 
as to render him liable for inju¬ 
ries austalnod by them. because he 
permits them to relax his rogula- 
tions when they do so for their own 
convenience and with knowledge of 
the riak.—Gallespie v. Thornton, 117 
So. 714, 95 Pia. 6. 

Ind.—New York Cent. R. Co. v. 
Verpleatse, 59 N.E.2d 916, rehear- 
'ing denied 60 N.E.2d 784, 116 Ind. 
App. 1. 

85, Miss.—Scott Burr Stores Corpo¬ 
ration V. Morro^w, 180 So. 741, 182 
Miss. 743—Albert v. Doullut & 
Ewin, 178 So. 312, 180 Miss. 626. 

Tex.—Morgan v. State, Civ.App., 170 
S.W.2d '648, reversed on other 
grounds State v. Morgan, 170 S.W. 
2d 662, 140 Tex. 620. 

86. Tex.—Morgan v. State, Civ.App,, 
170 S.W.2d 648, reversed oh olh- 
er grounds State v. Morgan, 170 S. 
W.2d 662, '140 Tex. 620. 

Employer as not insurer of safety 
generally see supra S 1‘71. 
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defense in an action brought for injuries resulting 
from noncompliance with rules that the employee 
causing* the accident did not know the existence of 
such rules.S7 Evidence of a single violation of a 
rule is, however, not sufficient to show that the mas- 
ter had such knowledge that the rules were being 
habitually violated as to make him liable for a fail- 
ure to enforce theni.88 

9 

§ 273. —— Reasonableness and Sufficiency 

A master's safety rules must be reasbnable and suffi¬ 
cient, posslble of performance, specific and definite, and 
must atford reasonable protectlon to the servant. - 

Under a presumption in their favor, so rules which 
a master has adopted for the government of his 
servants, to prevent injuries to them, must be rea¬ 
sonable and sufficient.®Q Thus a railroad company 
may establish rules of precedence among its several 
classes of employees and vehicles and require one 
class to give way to the right of another thcreun- 
der.91 To be sufficient, rules must be specific and 
definite, and not too gencral,®^ and must afford rea¬ 
sonable protection to the servant.®^ 


In order to require obedience, a rule must be 
practicable and possible of performance;®^ and 
where, under the guise of rules, a master seeks to 
evade duties imposed on him by law, the servant is 
not bound thereby.®^ Thus the master cannot by 
promulgating a rule requiring its employees to per- 
form their work in a particular way, defeat' an ac¬ 
tion for an injury caused by its failure to meet the 
requirements of a statute,® ^ and it cannot relieve 
'itself by a rule by which the employee assumes all 
the risk of his employment®'^ or by a rule which 
amounts to a contract against negligence;®® but a 
stipulation in a contract of employment that an em¬ 
ployee would obey prescribed rules and see for him- 
self that they were carried out is not void as against 
public policy where it does not exempt the cmployer 
from liability or limit its liability for the conse- 
quences of its own negligence.®® 

§ 274. - Notice to Servant 

In ordep to relieve a master of liability for Injuries to 
a servant resultlng from the latter's dlsregard of the 
safety rules, the servant must have had actual or con¬ 
structive knowledge of the rules. 


Bules as to deta^s of work 

It is not the absolute duty of 
the master to Insure obedience to 
rules in respecl of mere details of 
the work.—Arveson v. Boston Coal, 
Dock & Wharf Oo., 150 N.W. 810, 128 
Minn. 178—39 C.J. p 474 note 5. 

87. Ala.—Northern Alabama R. Co. 
V. Key, 43 So. 794, 150 Ala. 641. 

39 C.J. p 474 note 3. 

presumption of employer^s kuowl- 
edgfe 

Railroad is presumed to know 
rules promulgated for employees’ 
safety.-^arbaugh v. St. Louis-San 
Francisco Ry. Co., Mo.App., t2 S.W. 
2d 19-5. 

88. Ky.—Little v. Conaolldatlon 

Coal Co., 184 S.W. 873, 160 Ky. 
614. 

Customary violation see infra § 275. 

89. U.S.—Little Rock & M. R. Co. 
V. Barry, Ark., 84 F. 944, 28 C.C.A. 
64-4, 43 L.R.A. 349. 

89 C.J. p 474 note 7. 

90. Ga.—Southern Ry. Co. v. Per- 
due, 154 S.E. 793, 171 Ga. 134. 

Ind.—New York Cent. R. Co. v. Ver- 
pleatse, '60 N.B.2d 784, 116 Ind. 
App. 1. 

Mo.—Uhl V. Century Electric Co., 
App., 295 S.W. 127. 

Tex.—Corpus Juris clted in Fort 
Worth Elevators Co. v. Russell, 70 
S.W.2d 897, 401, 123 Tex. 128. 

39 C.J. p 475 note 8. 

Entire period of employnnent 
The right of an employer to make 
r^asonalpje rules for the safety and 
efficiency of the work includes his 


right to make such rules for the 
ontire time during which the working 
forcG is on hia premises.—Midland 
Steol Products Co. v. National Labor 
Relations Board, C.C.A.6, 113 F.2d 
SOO. 

Bules held reasonable or sufficient 
U.S.—Midland Steel Products Co. v. 
National Labor Relations Board, 
supra. 

39 C.J. p 475 note 8 [c]. 

91. Mo.—Lancaster v. Atehison, T. 
& S. F. R. Co., 127 S.W. «07, 143 
Mo.App. .163. 

39 C.J. p 475 note 9. 

92. Ga.—Southern Ry. Co. v. Per- 
due, 164 S.E. 793, 171 Ga. il34. 

39 C.J. p 4*76 note 15. 
mstruction lusufficient to constitute 
rule 

lowa.—^Hedberg v. Lester, 270 N.W. 
4-47, 1222 lowa 1025. 

93. lowa.—Hunter v. Northern lowa 
Brick & Tile Co., 136 N.W. 615, 
156 lowa 267. 

39 C.J. p 476 note 16. 

94. Cal.—Holmes v. Southern Pac. 
Co., 62 P. 652, 120 Cal. 357. 

39 C.J. p 476 note 10. ^ 

95. Ala.—Mobile & 0. R. Co. v. Wil¬ 
liams, 139 So. .337, 224 Ala. 125. 

Ga.—Southern Ry. Co. v. Perdue, 164 
S.E. 793, 171 Ga. 134. 

Ky.—Gatliff Coal Oo. v. Hill’s Adm’r, 
92 S.W.2d ‘66, 263 Ky. 309. 

39, C.J, p 476 note 11. 

Bule requiring self-protection 
Rule promulgated by railroad that 
workmen should protect themselves, 
contrary to contractual obligation of 
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■railroad to protcet them, cannot be 
used by railroad as device to escape 
liability for broach of duty.—Cato v. 
Atlanta & C. A. L. Ry. Co., .162 S.E. 
239, 164 S.C. 123, certiorari denied 
Atlanta & C. A. L. Ry. Co. v. Cato, 
6'2 S.Ct. 200, 284 U.S. «84, 76 L.Ed. 
57'7. 

Pederal Employers’ Iiiabillty Act 
Railroad company’s rules requiring 
employees to look in each direction 
before stepping on, Crossing, or 
standing too close to tracks, forbid- 
ding them to stand or walk on tracks 
except when necessary in the per¬ 
formance of duty, and requiring 
them to look out for their own eafe- 
ty rather than depending on a fore- 
man or other persons, do not con- 
travene provislon of the Fedcral Em- 
ployers’ Liability Act prohibiting 
contracts, rules, etc., exempting com- 
mon carriers from liability created 
by the act.—Grosvener v. New York 
Oent. R. Co., 123 S.W.2d 17«, 343 Mo. 
611. 

98. 111.—Chicago & A. R. Co. v. 
Walters, 120 111.App. 162, afflrmed 
75 N.E. 441, 217 IU. 87. 

89 C.J. p 476 note 12. 

97. W.Va.—Petry v. Cabln Creek 
Cons. Coal Co., 88 S.E. 105, 77 W. 
Va. 654. 

98. Mo.—Uhl V, Century Electric 
Co., App., 295 S.W. 127. 

Stipulations against liability for neg¬ 
ligence generally see supra § 197. 

99. Ohio.—New York, C. & St. L. R. 
Co. V. Ropp, 81 N.E. 748, 76 Ohlo 
St. 449, 11 L.R.A.,N.S., 413, 



56 C.J.S. 


MASTEU AND SERVANT 


§ 276 


While' it has been broadly stated that an em- 
ployee is held to know and observe the rules pro- 
niulg'atcd by the cmployer in the operation of its 
business,! ordinarily to relie^e the master of lia- 
bility for injuries to a servant resulting from the 
latter^s disrcgard of the rules adopted by the mas¬ 
ter for the managcment of his busincss and the gov- 
ernmcnt of his scrvants, the servant must have had 
knowledge, actual or constructive, of the rules.^ 
The duty of the master as to giving notice is ordi¬ 
narily performed when he has made the rules 
known to his servants, which rules, if observed and 
followed by all concerned, will bring such personal 
notice to every one entitled to it.^ The actual deliv- 
ery of a copy of the rules to a servant^ or the read- 
ing of a rule to him® is not necessary to charge him 
with knowledge. While posting in a conspicuous 
place ordinarily is sufficient,^ it is not necessary as 
to a rule established by customJ The printing of 
rules is not required in every case,s and the serv¬ 
ant may propcrly be instnicted orally,^ and even 
knowledge of the existencc and terms of rules, ac- 
quired by oral tradition, is sufficient to bind the 
servant.io 

§ 275. -Waiver and Customary Viola- 

tion 

Where the master'8 rules are habitually disobeyed 
with his knowiedge or express consent, they are regard* 
ed as waived or abrogated, and he cannot rely on them 
to defeat an injured employee's action. 

Where the rules and regulations established by 


the master are habitually disobeyed with his knowl¬ 
edge or express consent,or have been disregard- 
*ed without his express consent in such a manner,, 
and for such a length of time, as to raise a pre- 
sumption that he must, or, in the exercise of ordi- 
nary care and diligence should, have becbme aware 
of such habitual disregard,i2 or a practice has been 
established by the master inconsistent with - such 
rules and regulations,^® such rules and regula¬ 
tions will be regarded as waived or abrogated, and 
the master cannot rely on them to defeat an action 
by an injured employee. It has, however, been held 
that the general rule does not apply in the case of 
regulations or rules designed solely for the protec- 
tion of servants and that a greater degree of proof 
is required to establish the abrogation of such 
rules.i^ 

Notice to servant or agent of master, Generally 
the master will be charged with the knowledge of a 
servant or agent that a rule which it is such serv¬ 
antes duty to enforce is habitually violated.^® 

§ 276. - Construction, Operation, and Ef- 

fect 

a. Construction 

b. Operation and effect 

a. Construction 

An employer's rules are to be construed reasonably. 
Such rules wlll be applied oniy agalnst, and in favor of, 
those to whom they were clearly Intended to apply. 

While all of an employer^s rules are to receive a 


а. Me.—McLaughlin v. Bangor & A. 

R. Co., 140 A. 827, 127 Me. 24. 

2. Ark.—St. Louis-San Francisco 
Ry. Co. V. Fine, 44 S.W.2d .KO, 184 
Ark. 940, certiorari doniod 52 S.Ct. 
602, 286 U.S. '552, 76 L.Ed. 1287— 
New Union Coal Co. v. Suit, 290 

S. W. 680, 172 Ark. 753. 

Mo.—Kelso V. W. A. Ross Const. Co., 
85 S.W.2d 527, 337 Mo. 202. 

39 C.J. p 476 note 18. 

Notice as affecting contrlbutory neg- 
ligcnpe see infra § 457. 

3. N.Y.—Daley v. Brown, 60 N.F. 
752, 167 N.Y. 381—Slater v. Jew- 
ett, 85 N.Y. 61, 39 Am.R. 627. 

4. Ky,—Alexander v. Louisville & 
N. R. Co., 83 ICy. 689. 

89 C.J. p 47'6 note 20. 

5. Mass.—Buchanan v. New York, 
N. H. & H, R. Co., 100 N.B. 609, 
213 Mass. 473. 

39 C.X p 476 note 21, 

б. Ky.—^Lrouisville & N. R. Co. v. 
Heinlg, 171 S.W. 863, 162 Ky. 14. 

39 C.J. P 477 note 23. 

7. Or.—Jodoin v. liuckenbach S, S. 
Co., 268 P. 61, 126 Or. 634. 


8. U.S.—Grady v. Southern R. Co., 
Tenn., 92 F. 491, 34 C.C.A. 494. 

39 C.J. p 477 note 24. 

9. Midi.—^Whalen v. Michigan Cent. 
R. Co.. 72 N.W. 323. 114 Mich. 612. 

10. Ga.—Fort Royal & W. C. R. Co. 
V. Davis, 2-2 S.E. 833, 95 Ga. 292. 

39 C.J. p 477 note 26. 

11. Okl.—Covington Coal Products 
Co. V. Stogner, 72 P.2d 491, 181 Okl. 
36. 

Va.—Chosapeake & 0. Ry. Co. v. Gol- 
laday, 180 S.E, 400, 164 Va. 292, 
39 C.J, p 477 note 28, p 478 note 31. 
Customary violation of rules as af- 
fecting contrlbutory negligence see 
infra § 458. 

12. Ala.—Southern Ry. Co. v. Smlth, 
137 So. 898, 223 Ala. 683. 

N.C.—Byers v. Boice Hardwood Co., 
159 S.E. 3, 201 N.C, 75. 

Okl,—Covington Coal Products Co. 
V. Stogner, 72 P.2d 491, 181 Okl. 
35. 

39 C.J, p 477 note :29, p 478 note 31. 
Babitnal vlolatiou not ehowiL 
W.Va,—Hudson v. Norfolk & W. Ry. 
Co., 146 S.E. 625, 106 W.Va. 437, 
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certiorari denied 49 S.Ct. 481, 279 
U.S. 8'66, 73 L.Ed. 1004, rehoarlng 
denied 60 S.Ct. 79. 

13. U.S.—Consolidatlon Coal Co. v. 
Marcum, Ky., 267 F. 287, 168 C.C.A. 
371. 

Okl.—Covington Coal Products Co. v. 

Stogner, 72 P.2d 491, 181 Okl. 36. 

39 C.J. p 478 notes 30, 31. 

14. Mo.—Smlth V. Ohlcago, B. & 
Q. R. Co., 16 S.W.2d 794, 821 Mo. 
960. 

39 C.J. p 478 note 82. 

Knowledge 

Rule of employer for protection 
of employees cannot be considered 
abandoned, no officer or agent of 
employer, other than those vlolatlng 
rule, belng shown to have known, 
or had reason to know, of disregard 
thereof.—Unadilla Valley Ry. Co. v. 
Dlbble, C.C.A.N.Y., 81 F.2d 239, cer¬ 
tiorari denied Dibble v. Unadilla Val¬ 
ley Ry. Co., '60 S.Ct. 25, 280 U.S. 566, 
74 L.Ed. 618. 

16- Fla.—Coons v. Pritehard, 68 So. 

225, 69, Fla. 862, L.R.A.1916P 658. 

39 C.J. p 478 note 33. 
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reasorxable 'construction,!® there ' is a presumption 
that, they have been carefully considered ami ac- 
curately expressed, and they ought to be construed' 
more strongly against the master who has made and 
adopted them than against the servant who has 
merely assented to, and agreed to be bound by, 
them-l*^ Rules of the employer,i8 or separate and 
distinet clauses embodied in a single rule,^® should 
be considered and constrvied together so as to give 


etfect to ali, if possible, and not to abrogate any.^o 
Resort may be had to custom to interpret, but not 
to contradict, explicit rules and positive orders.^i 
The understanding of employees as to the applica- 
tion of a rule is not controlling,22 although it may 
be considered,23 and a long and uninterrupted con- 
struction by employees at variance with the rule 
may modify its requirements but a rule suscepti- 
blc of two constructions will not be given the con¬ 


is, N.H.—Gelinas .v. JT. J. Newber- 
ry Con ? A-H 753. 90 N.H. 312. 

39 C.J. p ^79 note 34. 

of vailYOads grenerally 

(1) In general. 

tl.S.—Atchison, T. & S. F. Ry. Co. 

V. Ballard. C.C.A.Tex., 108 F.2d 
‘768, rehearing denied 109 F.2d 1012, j 
certiorari deaiied Ballard v. Alch- j 
ison, T. & S. F. R. Co., 60 S.Ct. 
1096, 810 H.S. 646, 84 L.Ed. 1413 
—Van Derveer v» DelaWare, L. & 

W. R. Co., C.C.A.N,Y., 84 F.2d 979, 
certiorari donied 5'7 S.Ct. 120, 299 

U. S. '59'5, 81 L.Fd. 438—Miller v. 
Central R. Co. of New Jersey, C.C. 
A.N.Y., 58 F.2d 635, certiorari de- 
nied Central R. Co. of New Jersey 

V. Mlllcr, 53 S.Ct. 18, 287 U.S. 617, 
77 L.Ed. 536—Paster v, Pennsyl- 
vania R. R., C.C.A.N.Y., 43 F.2d 
908. 

Ga.—Southern Ry. Co. v. Perdue, 164 
S.B. 793, 171 Ga. 134. 

111.—Goodman v. Chicago, B. & Q. R. 

. Co., 7 N.E.2d 393, 289 Ill.App. 3'20, 
certiorari denied Chicago, B. & 
Q. R. Co. v. Goodman, 58 S.Ct. 
610, 303 U.S. 640, 82 L.Ed. 1100. 
Tex.—MisdCuri Pac, R. Co. v. Jones, 
Civ.App., 12 S,W,2d 1050, reversed 
on other grounds, Com.App., 24 S. 

W. 2d 32. 

Va.—Chesiipeake & O. Ry. Co. v. Gol- 
laday, 180 S.E. 400, 164 Va. 292. 

39 C.J. P'479 note 34 Ca]-[Z]. 

(2) Motor car carrying railroad 
offlcials and operated as special train 
on schedule, becomes train, exempt 
from rules governing motor cars.— 
Rowe v. Chesapeake & O. Ry. Co., 
286 S.W. 784, 215 Ky. S-25. 

(3) Rule requiring section foreman 
to inspect hand car for obvious de- 
fects did not require him to inspect 
car for concealed defects.—^Nellls v. 
Chicago, M., St. P. & P. R. Co., 235 
N,W. 668, 205 Wis. 397, certiorari de¬ 
nied Chicago, M., St. p. & P. R. Co. 
V. Nellis, 52 S.Ct. 393, 285 U.S. 643, 
76 l..m. 935. 

(4) Rule that yard crews, in shov- 
ing cuts of cars back into yard, 
should place man on rear to protect 
move* held to include complete move- 
,ment until cut was stoppcd and ee- 
cured in place, not merely portion of 
naovement occurring while locomo- 
’tive was attached and pushing.—Nor-, 
folk &’‘ W. Ry. Co. v. Praley, C.C.A. 
Ohio, 69 r.2d 776; 


Wamings; sigriials 

(1) In general. 

U.S.—'Central Vermont Ry. v. Suili* 
van, C.C.A.Mass., 86 F.2d 171. 

Mo.—Mech V. Terminal Railroad 
Ass'n of St. Louis, 18 S.W.2d 610, 
322 Mo. 937—Smlth v. Chicago, B. 
& Q. R. Co., 16 S.W.2d 794. 321 Mo. 
960, 

N.C.—McCrowell v. Southern Ry. Co., 
.20 S.E.2d 352, 221 N.C. 366. 

39 C.J. p 479 note 34 [b]. 

(2) Rule requiring flxed signals, 
when obscured, to be apprcached un¬ 
der control held not to apply to road 
protected by block system of warn- 
ing signals.—'Cincinnati, N. O. & T. 
P. Ry. Co. V. Brown. 12 S.W.2d 381, 
158 Tenn. 76. 

(3) Rule and custom of railroad 
respecting protection of train held 
inappllcable to speed car.—Reynolds 

: V. New York, O. & W. Ry. Co., C.C.A. 
N.Y., 42 P.2d 164. 

(4) Rules respecting operation of 
trains stopped by block signals and 
rosponsibility of engineer held strict- 
ly applicable only when location of 
signal can be known.—^Wolf v. Balti- 
more & O. R. Co., 189 N.E. 780, 264 
N.Y. 57. 

(5) Rule requiring extra and de- 
layed regular trains to sound whis- 
tle to warn section men, bridge men, 
and others operating motor cars ap- 
plies only to section men operating 
motor cars, and does not include sec¬ 
tion men working’ with hand cars.— 
Watts V. Pere Marquette R. Co., 203 
N.W. 859, 231 Mich. 40. 

the railroad “traok” is not merely 
the rails and ties upon which cars 
are run, with respect to applicabil- 
ity of rallroad's safety rules as to 
employees, but includes the road, 
course, way, and embankment upon 
which rails and ties are laid, emd 
section hand struck by engine while 
cutting wecds near track was not 
required to be working betw^en the 
rails to be considered as 'Vorking 
upon the tracka."—New York Cent. 
R. Co. V. Verpleatse, 69 N.E.2d 915, 
rehearing denied 60 N.B.2d 784, 115 
Ind-App. l. , >' 

17. Ga.—Southern Ry. Co. y. Perdue, 
'154 S.E. 7£)i. 171 Ga. 1'3‘4. 

39, C.J. p 48,0 hote 35. 

18. Ind.—hfeW YCrk Cent. R. CO. v. 
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Varplsaise, 60 N.B.2d 784, ,116 Ind. 
App. 1. 

39 C.J. p 480 note 86, 

Defini tlons 

Railroad’s rules for operating 
trains and definitions forming part 
theroof must be construed together. 
—Mech V. Terminal Railroad Ass’n 
of St. Louis, 18 S.W.2d 510, 322 Mo., 
937. 

19. Wis.—^Collins v. Minoral Point &. 
N. R. Co., 117 N.W. 1014, 136 Wis,. 
421. 

39 C.J. p 480 note 37. 

20. Ind.—New York Cent. R. Co. v.. 
Verpleatse, 60 N.E.2d 784, 116 Ind. 
App. 1. 

Mo.—Stuart v. Dickinson, 235 S.W. 

446, 290 Mo. 616. 

Bules held not inconsistent 
U.S.—Atehison, T. & S. F. Ry. Co., 
V. Ballard, C.C.A.Tex., 108 F.2d 768^. 
rehearing denied 109 F.2d 1012, 
certiorari denied Ballard v. Atehi¬ 
son, T. & S. F. R. Co., 60 S.Ct. 
1096, 310 U.S. 546, 84 L.Ed. 1413. 
Ind.—New York Cent. R. Co. v. Ver¬ 
pleatse, 69 N.E.2d 916, rehearing 
denied 60 N.E.2d 784, 116 Ind.App. 
1 . 

21. Mo.—Smlth V. Chicago, B. & Q. 
R. Co., 15 S.W.2d 794, 321 Mo. 960. 

Or,—Chadwick v. Oregon-Washing- 
ton R. & Nav. Co., 144 P. 1165,. 
74 Or. 19. 

22. Ind.— Corpus Juris clted In New* 
York Cent. R. Co. v. Verpleatse^ 
60 N.E.2d 784, 785, 116 Ind.App. 1. 

Vt.—Davis V. Rutland R. Co., 71 A* 
724, 82 Vt. 24. 

Poremen 

The interpretation put on rail- 
road's safety rules by railroad's fore- 
men, although onLitlod to consider- 
ation, cannot be permlttcd to con¬ 
tradict or abrogate an explicit rule 
made for the safety of an employee. 
—New York Cent. R. Co. v. Ver¬ 
pleatse, 60 N.E.2cl 784, 116 Ind.App. 
1 . 

28. Ind.— Corpus Jur^s qlted In New 
York Cent. R, Oo*. -v. Verpleatse, 
60. N.E.2a 784, 116 Ind.App. 1. 
Va.—Houstori' v. Sealioard Air Line 
R., 95 S.E. 270, 123^.Va. 290. 

24., Mo.'—Finnegan v. Missourl Pac. 
R. Co.,‘169 S.W. 909, 261 Mo. 481. 
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struction claimed by the. party asserting it, when 
it has nevcr becn so construed by the employer and 
was not relied on by such party.25 

A rule will not be construed to require an en- 
forcement which would make impossible the opera- 
tion which the rule was intended to makc safe.^^ 
Under a rule requiring each employce to do his 
Work in a manner not jeopardiziiig fellow cm- 
ployees, whether a duty is imposed on a railroad 
employce to warn a fellow employce depends on 
the circumstanccs of each case and the situation 
created thereby.^^ A rule requiring train crew 
members to familiarize thcmsclves with the rules 
governing the duties of others and to bc prepared 
in the case of an emcrgcncy to act in any capacity 
to insurc safety contemplatos that, if an employce is 
incapacitated to perform his duties, the next lowcr 
employec shall take over,28 but it does not contem¬ 
plate that a subordinate employec ■ shall by force 
take over the duties of a superior cmployee who is 
violating some rule.^® 

Persons to %ohom rulcs apply. Rules of an em¬ 
ployer wnll be applicd only against,30 and in favor 


those to whom the rules yrere ,pkarly intpnded 
to apply, and will not be extended to ,those not in- 
tended.to be covered thereby. 

General md speciol rules, Where there is a gen- 
eral rule regulating the conduct of servants, which 
applies under ordinary conditions, and there is a 
special rule which applies under extraordinary con¬ 
ditions, the special rule supersedes the general rule 
when the extraordinary conditions exist, and a vio- 
lation of the special rule under extraordinary condi¬ 
tions is not excused by an observance of the gen¬ 
eral rulc.32 

b. Operation and Effect 

Disregard by an employee of reasonatife rules of the 
employer will preclude recovery for injury uniess obedi- 
ence thereto would have augmented the danger or been 
Impracticable; but the mere adoption of rules will not 
exempt the employer from liability for negligence. 

Where a niaster adopts reasonable rules which 
are brought to the knowledge of his servant, such 
rules constitute an element of the contract of hir- 
ingS^ and govcrn the Icgal relation of the parties 
when they are observed as well as when they are 


25. Neb.—Morkouras v. Chicago, B. 
& Q. rt, Co., 164 N.W. 719, 101 Nob. 
717. 

26. N.Y.—Kascsjak v,. N“ow Jersey 
Cont. 11. Co.p .100 N.K. 743. 207 N. 
Y. 246. 

27 . Mo.—Shane v. Lowden, 106 S.W. 
2d 056, 232 Mo.App. 360. 

Giroumfttaaioes ve<iuiriag' warning 
In order to Impose liability for 
violation of fiuoh rule, opportunity 
to give warning, n^ton.ssity that it 
be prudent under «ir(^unuMtancGs to 
give it, and nccessity for giving 
warning or somo usoful purposo to 
be served thereby, are reciuircd; lia- 
biUty does, not arise, on thn ground 
of such violation, where no opportu¬ 
nity existcd for fellow employce to 
give warning excopt at exponse of 
his own safety or whero employec 
had full notice without belng so in- 
formed by fellow employce.—«hanc 
V. Lbwdon, supra. 

28 . Mo.—Wniia,m.son v. Wabash K. 
Oo., 196 S.W.2d 129, 355 Mo. 2iH, 
certiorari donlVsd 67 S.Ct. 860, 220 
UIkS. 824, 91 L.Ifld. 1274. 

29 . Mo.—wniiamson v. Wabash Xt. 
Co., supra. 

Bemlndlng superior of tzaln ordors 

Whoro a train order directed in¬ 
ferior train to stop at a particular 
siding uniess it could mako a second 
siding by designated time for a su¬ 
perior train, and traihman, when in¬ 
ferior train reached flrst siding, told 
engineer, “We can’t mako it”, .train- 
men did ali that was re^uired of 
him, by railroad rule direeting train- 

66O.J.S.--60’ 


men to be prepared, in case of omer- 
gency, to act in any capacity to in- 
suro safety, and to remind their 
conductors or enginemen of contents 
of train orders, and hence was not 
prccludcd from rccoverlng for inju¬ 
ries sustaincd in resulting' collision 
with superior train.—^Willlamson v. 
Wabash R, Co., supra. 

30. lowa,—Pelton v. Illinois Cont. 
R. Co., 150 N.W. 28'6, 171 lowa 91. 

39 C.J, p 480 noto 44. 

31. U.-S.—Central Vormont Ry. v. 
Sulllvan, C.C.A.Mass., 86 I\2d 171 
—Thomson v. Downey, C.C.A.lll., 
78 F.2d 487, certiorari doniod 
Powncy V. Thomson, 56 S.Ct. 154, 
296 U.55. 6.30, 80 P.Bd. 448—-Reyn¬ 
olds V. New York, O. Sc W. Ry. 
Oo., C.C.A.N.Y., 42 F,2d 164. 

N.H.—Swccnoy v, Boston & M. R. 
11, m A. 243, 87 N.H. 90, certio¬ 
rari denied 65 S.Ct. 638, 204 U.S. 
728, 70 um, 1258. 

39 C.J. p 480 note 46. 

Hmployees as well as publio lu- 
teudod 

Railroad's rule requiring foremen 
to give sueh careful attention to 
thclr men from timij they enter on 
traeks untU they leave thom as is 
necessary to s-ee that work is dono 
with safety and odlciency, evon if 
promulgaled with reference to inter- 
est, welfaro, and safety of publio 
and shlppers, -also referrod to safety 
of ralIroad's omploy€es.»-^Nerw York 
Cent. R,.rCo. v. Ve.rjpleatse, 69 N.E.2d 
916, rehearing denied 60 784, 

116 Ind.App. 1. ' 
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Employees o». eugine or track 
A provision in a railroad compa- 
ny’s rules for th <5 ringing of tho bell 
when an englnc is about to move 3s 
as much for the proteetion of em- 
ployees on or about the engine as 
for persons on the track.—Montgom- 
ory V. Baltimore & O. R. Co., C.C.A. 
Ohio, 22 F.2d 350. 

Persous ou track in positiou of dan-. 
ger • 

Railroad company's rule, requiring 
railroad to give ample warning by 
whistle to persons on trnek, bridge, 
or trestio roauirod warning only Icv 
person.s seen or known to be on track 
in position of danger.—Conti al Ver- 
mont Ry. v. SuUivan, C.C.A.Mass., 
86 F.2d 171. 

Yard olerk 

Railroad rule that when cars are 
pushed by an engino, except whin 
shifting or making up trains in 
ynrds, a trainman must take a con- 
.spicuous position on front of lead- 
ing oar, applies to employoes whose 
safety may bo impalrcd by its non- 
observanco, so that yard clerk on- 
gaged in checking froight cars waa 
wlthin its intended proteetion.—Mc- 
Crowcll V, Southern Ry. Co., 20 S.El. 
2d 852, 221 N.C. 3Q6. 

32. Ala.—Birmingham R. Light '& 
I>ower Co. v. Moscly, 51 So. 424, 
1-64 Ala. 111. 

IUffoct of special orders on standlng 
rules see infra § 278. 

33. Me.—Moroy v. Malne Cent. R. 

Co., 133 A. 92, 125 Me. 272. ' 

39 C.J. p 481 note 60. . 
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§ 277 

• 

disregarded and disregard or disobedience there- 
of will preclude recovery for injury stistained^^ 
unless obedience thereto would have augmented thc 
danger or been impracticable,®® or the proper per- 
formance of his duty, on the part of the employee, 
necessitated such a violation,^^ ,or unless, as dis- 
cussed infra § 277, such disobedience is not the 
proximate cause of the injury. However, the mere 
adoption of rules and rcgulations will not exempt 
the master from liability for negligence,3S and an 
cmployee^s failure to observe a rule intended for his 
safety does not exempt the employer from exercis- 
ing due care.39 The adoption of rules admits the 
reasonable necessity for the conduct thereby pre- 
scribed,^® and specific directions made part of rules 
constitute standards of care, presumably demanded 
by the exigencies of the business, to which ali per- 
sons employed in the business are required to con- 
form.^i 


§ 277. - Proximate Cause of Injury 

In ordep for a servant to recover for Injuries on the 
ground of the 'master's failure to adopt or enforce rules, 
such failure must have been the proximate cause of the 
Injury; and an empIoyee's disobedience of rules, to bar 
his recovery for Injury, must have been the proximate 
cause thereof. 

In order that the servant may recover for inju¬ 
ries allcged to have been caused by the failure of 
the master to adopt or, having adopted, to enforce, 
reasonable rules for the government of his serv- 
ants, such failure must be shown to have been the 
proximate cause of the injury. por disobedience 
of rules to bar an employee^s recovery for injury, 
such disobedience must have been the proximate 
cause of the injury.^® 

§ 278. Orders 

A speclal order has been held to prevail over a gen- 
eral rule; but the contrary has .also been held, 

A railroad employee given a specific order incon- 


^uperseded. mle 

(1) Agreement between railroad 
and employees’ brotherhood as to 
protectiori for repairmen prevailed in 
case of conflict with rules of rail¬ 
road previously in eifect.—Cato v. 
Atlanta & C. A. L. Ry. Co.. a62 S.B. 
239, 164 S.C. 123, certiorari denied 
Atlanta & C. A. L. Ry. Co. v. Cato, 
S2 S.Ct. 200, 284 U.S. 684, 76 L.Ed. 
:67'7—^Cato V. Atlanta & C. A. L. Ry. 
Co., 152 S.E. 622, .166 S.C. 304. 

(2) Car repairman was not bound 
to observe superseded rule m’erely 
because of statement in written ap- 
plication of employment.—^^Cato v. 
Atlanta & C. A. L. Ry. Co., 15'2 S.E. 
522. 155 S.C. 304. 

:34. Me.—Morey v. Maine Cent. R. 

Co., 133 A. 92, 125 Me. 272. 

.35. Minn.—^Cedargren v. Minnesota 
Steel Co., 247 N.W. 235, 188 Minn. 
331. 

W.Va.—Hudson v. Norfolk & W. 
Ry. Co., 146 S.E. 625, 106 W.Va. 
437, certiorari denied 49 S.Ct. 481, 
279 U.S. 866, 73 L.Ed. 1004, rehear- 
ing denied 60 S.Ct. 79. 

:89 C.J. p 481 note 61. 

'Disobedience of rules as oontribu- 
tory negligenoe see infra §§ 4’57- 
459. 

iNegligence per se 

The violation of e railroad rule has 
,been held negligence per se.—Kidd 
V. Chicago, R. I. & P. Ry. Co., 274 
•S.W. 1079, 310 Mo. 1, certiorari de¬ 
nied Chicago, R. I. & P. Ry. Co. v. 
.Kidd, 46 S.Ct. 119, 269 U.S. 682, 70 
L.Ed. 424. 

r86. Cal.—Holmes v. Southern Pac. 

Co., '62 P. 662, 120 Cal. 357. 

■39 C.J. p .481 note 62. 

07» Minn.—Burho v. Minneapolis & 


St. L. R. Co., 141 N.W. 300, 121 
Minn. 326. 

39 C.J. p 481 note 63. 

38. Ky.—Louisville & K. R. Co. v. 
Payne, 197# S.W. 928, 177 Ky. 4C2, 
L.R.A.1918C 376. 

39 C.J. p 481 note 64. 

Measure of regtuirements 
In determining railroad's liability 
for death' of employee struck by 
train, what an applicable rule of rail¬ 
road requires may be evidence in the 
nature of an admission of -v/hat 
should be done, but -w-hat should be 
do ne is measured by what the Stand¬ 
ard of prudence requires to be done, 
or by what applicable authoritative 
enactments, legislative or otherwise, 
require to be done, regardless of the 
rule.—Smith v. Thompson, 161 S.W. 
2d 232, 349 Mo. 396. 

38. Ind.—Southern Ry. Co. v. Wil- 
kins, 178 N.E. 454, 96 Ind.App. 130, 
certiorari denied 63 S.Ct. 85, 287 
U.S. 635, 77 L.Ed. 660. 

Providing safe plao© to worfc 
Contract rule requiring machine 
operators In mine to prop roof did 
not relleve employer from duty of 
furnishing safe working place for 
loader,—^New Union Coal Co. v. Suit, 
290 S.W. 680, 17'2 Ark. 763, 

40. Minn.—Jacobson v. Chicago & 
N. W. Ry. Co., 22 N.W.2d 456, 221 
Minn. 454. 

N.H.—Topore v. Boston & M. R. R., 
103 A. 72, 78 N.H. 636. 

41. Minn.—Jacobson v. Chicago & 
N. W. Ry. Co., 22 N.W.2d 466, 221 
Minn. 464. 

42. U.S.—Proctor & Gamble Defense 
Corp. V. Bean, C.C.A.Miss., 146 F. 
2d 698—^Hylton v. Southern Ry. 
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Co., C.C.A.Tenn., 87 P.2d 393, cer¬ 
tiorari denied 67 S.Ct. 929, 301 U.S. 
G99, 81 L.Ed. 1364. 

Ark.—St. Louis-San Francisco Ry. 
Co. V. Bryan, 112 S.W.2d 641, 195 
Ark. 360. 

39 C.J. p 482 note 65. 

Concurring negligence 
Tex.—Fort Worth & R. G. Ry. Co. 
V. Pickens, Civ.App., 163 S.W.2d 
262, reversed on other grounds 162 
S.W.2d 691, 139 Tex. 181. 

Where railroad employee feli from 
scafifold while doing work on trestle, 
striking a pile stub projecting above 
the ground, fact that railroad safety 
rule prohibiting employees from 
working on scaffolding over pile 
stubs was thereby violated did not 
establlsh any negligence of railroad 
having any causal connection with 
the fall.—Missouri Pac. R. Oo. v. Da- 
vis, 186 S.W.2d 20, 208 Ark. 86. 
Failure held proximate ca'ase 

(1) Generally.—Adams v. Chicago 
& E. R. Co., 41 N.B.2d 991, 314 111. 
App. 404. 

(2) Violation of rule in running 
railroad motorcar at excessive speed. 
—Alabama Great Southern Ry. Co. 
V. Norrell, 143 So. 904, 226 Ala. 
503. 

(3) Engin‘eer's failure to observe 
rules ‘ requiring relieving englneer 
to obtain speclal orders from engi- 
neer relieved.—Southern Ry. Co. v. 
Pearce, 149 S.E. 156, 40 Ga.App. 166. 
Failure held not proximate oause 
Kan.—^Haggard v. Lowden, 134 P.2d 

676, 156 Kan. 622. 

43. Minn.—Cedargren v. Minnesota 
Steel Co., 247 N.W. 235, 188 Minn. 
331—^Le Duc v. Northern Pac. R. 
Co., 100 N.W. 108. 92 Minn. 287. 
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sistent with a general rule has been held required 
to obey the order rather than the rule;^^ but spe- 
cial ordcrs made necessary by an accident tem- 
porarily intcrrupting the regular servke of a rail- 
road should be constnied merely to require the em- 
ployce to adhere to them as doscly as due regard 
for safcty permits, and not to abrogate the standing 
rules of the company,4C and the partial supersession 
of yard-limit rules by the adoption and use of cer- 
tain ordcrs inconsistent thcrewith does not wholly 
dispense with them, and they stili apply in a modi- 
fied form.'^® If an order has been rcad to an cm- 
ployce, he is charged with the duty of understand- 
ing it.4'7 

Compliance with commands as affccting assump- 
tion of risk is discussed infra §§ 398-403, disobe- 
dicncc of ordcrs as contributory ncgligcncc infra §§ 
457-4S9, and compliance with commands or orders 
as affccting contributory ncgligcncc infra §§ 463- 
467. 

§ 279. - Authority to Give 

A master is bound by orders glven by an authorired 
agent, and ts liable for injuries to a servant proxlmately 
caused by obedience to auch orders. 

The master is bound by orders given to a serv¬ 
ant by an authorized -agent, and will bc liable to the 
servant for injuries rcccivcd while acting in obe- 
dicncc thereto^S if, as discussed infra §'283, such 


obedience is the proximate cause of the injury; 
and this is true even though the act ordered is in 
violation of the provisions of. a statute^® or the 
agent has no right to give such orders.®® Where 
two agents are over one servant, he may obey the 
superior of the two,®i but a master will not be 
bound by ordcrs given by an unauthorized person,®^ 
even though the servant believed that it was his 
duty to obey such orders,®® unless the master 
clothed the person giving the order with such appar¬ 
ent authority as to justify the servant in believing 
that he was in fact authorized.®'^ The mere fact, 
howevcr, that an authorized order was transmitted 
through a fellow servant, and not received directly 
from one in authority, will not relieve the master 
from liability.®® 

§ 280. - Negligence in Giving Orders 

A master must use reasonable care to protect hia, 
servants from danger In exeeuting orders, and is liable 
for negligence in giving orders; but he cannot be held 
liable in the absence of negligence or where a servant 
goes beyond what the order can be held to have contem- 
plated. 

Since it is the duty of a servant to obey an order 
given by one in authority over him, if not manifest- 
ly unrcasonablc, the master must use reasonable 
care to protcet his servants from danger in the exe- 
cution of ordcrs, and will bc held liable for his own’ 
or his vice principars negligence in giving orders.®® 


44. 111.—Goodmnn v. Chi(*ago, B. & 
Q. R. Co., 7 N.K.2(i m, 280 111. 
App. IJ20, certiorari donlod Chioago, 

B. Q. R. Co. V. Ooodman, r)8 B. 
Ct. 610, 20,1 U.S. 640, 82 3..10(i. 1100. 

45. U.S.—St. louih & s. r. n. <^o. v. 
Dcwees, Kan., F. 56, 82 <.\C.A. 
190. 

46. W.Va.—Jackaon v. Wh<*(‘ling 
Terminal R. Co., 64 S.K 450, 65 W. 
Va. 415. 

47. Ky,—Sinclair v. Illinois Cent. R. 
Co., 112 S.W. 010, 120 Ky. 828. 

48. Mo.—Moore v. James Black Ma- 
sonry & Oonstruction Co., App., 27 
S.W.2<1 765. 

30 C.J. p 482 note 57. 

49. U.S.—Delawaro, L. Sc W. R. Co. 
V. Retroflky, N.V., 250 F. f>54, 162 

C. O.A. 570, certiorari denied 38 S. 
Ct. 427, 247 U.S. 508, 62 L.Kd. 1241. 

39 C.J. p 482 noto 58. 

50. Me.—^Walczenko v. Oxford Pa¬ 
per Co., 75 A. 328, 106 Me. 108. 

39 C.J. p 482 note 50. 

61 , Mo. — Sims V. Omaha, K. C. & 
E. R. Co., 80 Mo.App. 107. 

39 C.J.'P 482 note 60. 

52. Miss.—Brown v. Coley, 152 So. 
61, 168 Miss. 7-78—Gulfport & M. 


Coast Traction Co. v. Faulk, 80 
So. 340, 13 8 Miss. 894. 

30 C.J. p 482 note 61. 

53. lowa.—Nowbury v. Getchell & 
Martin Ijumbcr <& Mfgr. Co., 69 N. 
W. 743, 100 lowa 441, 62 Am.S.R. 
582. 

54. Tf‘x.—The Oriontal v. Barclay, 
41 S.W, 117, 16 Tex.Oiv.App. 103. 

30 C.J. p 483 note 63. 

55. Ohio.—Stubhins v. Buokeye 
Stt‘(d Oastings Co., 33 Ohio Cir.Ct. 
597. 

Servant performing duty of master 
SOG infra § 333. 

BelegatlozL of right to givs orders 

Fa<R that foreman, irrespcctive of 
authority deiegated right lo glvo 
orders, mado employer liable to em- 
ployec Injured while ob(*ying orders. 
—Moore v. James Bla.ek Masonry & 
Constructlon Co., Mo.App., 27 S.W. 
2d 765. 

56. Ark.—Neely v. Goldberg, 114 S. 
W.2d 455, .195 Ark. 790. 

Miss.—Masonite Corp. v. Graham, 25 
So.2d 322, 199 Miss. 833. 

Mo,—I’hares v. Century Electric Co., 
82 S.W.2d 91, 336 Mo. 961—Mitch- 
oll V. Wabash Ry. Co., 69 S.W.2d 
286, 334 Mo. 92'6—Corpus Juris 
(luoted in. Crane v. Liberty Foun- 
dry Co., 17 S.W.2d 945, 965, 322 

1043 


Mo. 692—^Wright v. Kansas City 
Structural Steel Co., 167 S.W.2d 
582, 236 Mo.App. 872—Williams v. 
Terminal Rallroad Ass'n of St, 
LouIm, App., 20 S.W.2cI 584—Lewis 
V, American Car & Foundry Co., 
App., 3 S.W.2d 282. 

Mont.—Palmor v. Grcat Northern 
Ry. Co., 170 P.2d 768. 

N.C.—Smlth V. Ritch, 144 S.E. 63'7„ 
19$ N.C. 72, 59 A.L.R. 1084. 

39 C.J. p 483 note 65. 

Ponuaily imperative directious 

nccd not, be shown; it is sufficient 
that tho employce was proceodlng 
in compliance with the ftmployer's 
rcciuest mado In the mannor usually 
used by the lattor in direoting the 
Work of cmployees. 

Cai.—Miller v. Cookson, 265 P. 374,. 
89 Cal.App. 602. 

Ind.—Vandalia R. Co. v. Kondall, 113' 
N.E. 816, 68 Ind.App. 1. 

A suggestloxi, in this connectlon, is. 
not an order or a command.—Martin 
V. Beck, 171 So. .14, 177 Miss. 303. 

Beasouable grouuds to ezpeot safe- 
ty 

Whether boss was negligent in or- 
dering attempt to pull log over- 
stump, resulting in injury to mem- 
ber of crew, depends on whether he 
had reasonable grounds to believe it. 
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In' tii^' absence o£ negligence the master cannot be 
held liable;57 thus a general order. given by the 
master to a servant to do work in the usual course 
of employment^s or a peremptory order to a servant 
to do a certain thing of a simple everyday charac- 
ter59 does not make the master liable for injuries 
received by the servant while acting under the or- 
ders or obeying the command; and this is so evcn 
though the business is dahgerous, where it is the 
regular business of the master and the servant is not 
inexperienced.®*^ The master, a superior servant, 
or vice principal may give such orders about the 
work as are essential to induce a prompt and atten- 
tive discharge of the duties imposed on the servant 
without breaching the obligation to exercise ordi- 
nary care for the safety of the servant.^i 

The master is not liable where a servant goes 
beyond what the order given him can be held to 
have contemplated.®^ It is not the employee’s inter- 


pretation of' the order which Controls, but the rea- 
sonable and fair inference to be drawn from all the 
language used;®^ the obvious meaning of an order 
cannot be changed by the construction placed on it 
by one or more servants.®^ 

Custotmry methods. The master may show, in 
defense to an action for personal injuries, that the 
course pursued by him in giving the order com- 
plained of was that followed by other well regulat- 
ed companies in the same line of business^s or that 
the work which the servant was ordered to do was 
customarily done by servants of this class and that 
he was willing to do the work for the extra pay.^® 

§ 281. -Knowledge of Defect or Danger 

A master Is not liable for Injuries received by a 
servant whlle obeying an authorized command uniess the 
person giving It knew, or by the exercise of reasonable 
care shouid have known, of the defect or danger which 
resulted in the injury. 


could be. done safely.—Jones v. Gil- 
lioz, Mo.App., 9 S.W,2d 89, Quashai of 
opinion denied State ex rei. Jones v. 
Cox, Sup., 23 S.W.2d 112. 

Ordering* iise of defective eq.uipmen.t 
Ohio.—Kraemer v. Bates Motor 
Transport Lines, 11 N.E.2d 105, 66 
Ohio App. 427. 

Order renderixig' place of work tm- 
safe 

Mo.—Morris v. Atlas Portland Ce¬ 
rnent Co., 19 S.W.2d 865, 323 Mo. 
307, 

Orderlnsf use of uusafe method 
Miss.—Brown v. Coley, 162 So. 61, 
168 Miss. 778. 

57. Miss.—Superior Oil Co. v. Rich- 
mond, 159 So. 850, 172 Miss. 407. 
Mo.—ISmrick v, - City of Sprlngfield, 
App., 110 S.W.2d 840. 

39 C.T. P 484 note 66. 

Ezposure to perii beyoud ordlnary 
rlsks 

In order to constitute neg;lig:ent 
order, ft must have been reasonably 
apparent to master or vice principal 
that execution of command would 
expose servant to perii beyond or- 
dinary risks of Service, against 
which reasonable care on servantes 
part would probably not protect him; 
if perii was obvious to servant and 
might readily be avoided by him 
while executing order, master had 
right to assume that servant would 
observe and avoid perii.—Seaboard 
Air Line Ry. Co. v. Hackney, lil5 
So. 869. 217 Ala. 382—Woodward 

Iron Co. V. Wade, 68 So. 1008, 19'2 
Ala. 6'51. 

Overezertion 

(1) Employer Is not gullty of neg- 
ligence in ordering work in which 
ettiployee ‘stralns himself by over- 
ekdHlon, uniess it is clearly beyond 


powers of ordinary man.—Bowers v. 
J. D. Halstead Lumber Co., 236 P. 
124, 28 Ariz. 122. 

(2) An order to an employee to do 
the best he can does not require him 
to exert himself beyond his strength. 
—Macieiewski v. Graton & Knight 
Co., Mass., 70 N.E.2d 796. 

(3) An order to employees*to lift 
a heavy object does not mean that 
they shouid exert themsolves to 
the extent that injury would follow 
as a resuit.—Batson v. Smith, 117 S. 
W.2d 731, 196 Ark. 386. 

Ordei'S held uot to constitute neg- 
ligence 

Ala.—Seaboard Air Line Ry. Co. v. 

Hackney, 115 So. 869, 217 Ala. 382. 
Ariz.—Bowers v. J. D. Halstead 
Lumber Co., 236 1^. 124, :28 Ariz. 
, 122 . 

Ark.—Tucker Duck & Rubber Co. v. 
Harvey, 154 S.W.2d 828, 202 Ark. 
1033—Batson v. Smith, .117 S.W.2d 
731, 196 Ark. 386. 

Ind,—Louisville & H. Ry. & Llght- 
ing Co. V. Beck, 147 N.E. 776, 196 
Ind. 238. 

Mass.—Sylvain v. Boston & M. R. R:, 
182 N.E. 835, 280 Mass. 603. 

Miss.—Eastman Gardiner Hardwood 
Co. V. Chatham, 161 So. 55'6, 168 
Miss. 471. 

Mo.—Mltchell V. Wostport Hotel Op- 
, erating Co., X0. S.W.'2a 628, 226 
Mo.App. 181. 

N.T.—Reed v. Davis, 162 N.E. 076, 
249 N.Y. 3-5, 

Tex.—Turnbow v. Panhandle & S. 
P. Ry. Co., Civ.App., 127 S.W.2d 
982, error refused 

W.Va.—Miller v, Dbugias, 5 S.E.2d 
799, 121 W.Va.'638, 

39 C.J. p 484 note 66 [a]-[c], [e]. 

58. 111.—Kalinski v. Wllliamson 
County Coal Co., 104 N.E. 1097, 
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263 111. ‘257 —McMahon v. Owsley, 
102 N.E. 1010, 260 111. 43, L.R.A. 
1916P 1208. 

59. Mo.—Pulley V. Standard Oil Co., 
116 S.W. 430, 136 Mo.App. 172. 

39 C.J. p 485 note 68. 

60. Miss.—^Eastman Gardiner Hard¬ 
wood Co. V. Chatham, 151 So. 658, 
168 Miss. 471. 

Mo.— Corpus Juris cited in Mitchell 
v. Westport Hotol Opcrating Co., 
19 S.W.2d 528, '630, 225 Mo.App. 
181. 

39 C.J. p 485 note 69. 

61. Kan.—White v. Berkson Eros. 
Cloak & Suit Co., 187 P. 670, 106 
Kan. 239. 

39 C.J. p 48'5 note 70. 

62. Miss.—Superior Oil Co. v. Rich- 
mond, 159, So. 860, 172 Miss. 407. 

ASBistiug In putting out flre 
Miss.—Superior Oil Co. v. Richmond, 
supra. 

63. Miss.—Eastman Gardiner Hard¬ 
wood Co. V. Chatham, 161 So. 6'66, 
168 Miss. 471. 

A Simple order to take a deslg- 
nated train is not an order to take 
it at all hazards or otherwlse than 
in the usual manner and by the 
usual means.—Vingcr v. Central R. 
Co. of New Jersey, 160 A. 576, 109 
N.J.Law 98. 

64. Ind.—Louisville & N. R. &. 
Lighting Co. v. Bock, 145 N.E. 886, 
196 ind. 238. 

65. Ala.—Holland v. Tennessee Coal 
Iron & R. Co., 8 So, 624, 91 Ala. 
444, 12 L.R.A. 232. 

Customary methods generally see su¬ 
pra § 267. 

66. Ky.—^Wadlington v. Newport 
News & M. V. R. Co., 20 S.W. 788, 
14 Ky.L. 569. 
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A master is not Hable for injuries to a servant 
received by the latter while, obeying an authorized 
comniand unless the person giving the command 
knew, or by the exercisc of reasonablc care should 
havc known, of the dcfcct or dangcr which resulted 
in the injury.®'^ It is gencrally not negligence for an 
employcr to dircct an employce to pcrform Services 
the risks of which are apparent to, and appreciated 
by, the cmployec;^^ but a servant actihg in obe- 
dience to a command, on the assurance of the one 
giving it thal therc is no dangcr, may rely on suoh 
assurance and the master will be liable for resulting 
injuries.®^ Where an cmployer knows, or by the 
exercise of reasonablc carc should know, that some 
injury will probably resuit to an employce doing the 
Work negligcntly ordered, it is not essential to re- 
eovery to show the cmployer’s knowledge of the 
precisc injury resulting.^^J 

§ 282. - Duty toward Inexperienced or 

Youthful Servant 

A master knowlng that a servant Is Inexperienced or 
too young to appreclate the danger which the master 
knows, or ought to know, is Incident to ?n act ordered is 
/liable for Injuries received by the servant while exuuu.- 
ing the order, 

Where the master knows that a servant is inex¬ 


perienced or not of an age to appreciate, the danger 
incident to an act which he is ordered to do, the. 
master will be held liable to the, servant for injuries, 
received by him while exeeuting an order which 
the master knows, or ought to know, involves dan- 
ger,*^! but it is not negligence for a master to set 
his servant lo a piece of work where such servant is 
of sufficient age and intelligcnce to appreciate the 
risk, which is both patent and incident to the partic- 
ular work;72 nor will the mere fact that a servant 
was under age show negligence on the part of the 
maste.r where the servant had worked ' for some 
time in tlic capacity in which he was working when 
injured and understood the duties and responsibil- 
ities of the position.'^® 

§ 283. - Proximate Cause of Injury 

In order to recover for injuries allegediy resulting 
from obedience to a negligent order, a servant must 
Show that such obedience was the proximate cause of the 
Injury. 

In an action for personal injuries alleged to have 
resulted from obedience to a negligent order, therc 
can be no rccovery unless it is shown that the act 
of the servant in obeying such order was the proxi¬ 
mate cause of the injury.'^^ 


D. WARNING AND INSTliUCTING BERYANT 


§ 284. Duty and Liability of Master Gener- 
ally 

It is the duty of the master to warn and Instruet his 


servant a$ to the defects and dangers of which he knows, 
or ought, in the exercise of reasonable care and diligence, 
to know, and of which the servant has no knowledge, ac- 
tual or constructive. 


•67. Ind.—Conwuy v. Tark, 31 N.K.2d 
79, 108 Ind.App. 562. 

Mo.—Morris v. Atlas Portlund Ce¬ 
rnent Co., 19 S.W.2d 865, 323 Mo. 
307—Kmrlck v. City ot Sprin^lield. 
App., 110 S.\V.2d 840. 

Tex.—Doty v. Fort Worth & D. C. 
Ry. Co., 95 S.W.2d 104, 127 'Tcx. 
521. 

89 C.J. p 485 note 73. 

Actual aotioe cliarg^ed by law 
Poreman held charK^-aldo, as mat-' 
ter of law, wlth actual notice or 
knowlodffe that swltch of track for 
‘conveyln#? ladles of molUm metal was 
.open when he slgnahfd laboror to 
proceed since, if he had lookod at 
switch, as it was hfs duty to do, 
hft would havo di«oovori?d its actual 
condition.—Crane v. Liberty Poundry 
•Co., 17 ’S.W.2d 94-5, 3’23’ Mo. 592: 

'68. Mich,—I^a Pointo v. Ohevrotte, 
250 N.W. 272, 264 Mich. 48’2—Lcw- 
’ is V. Phelps, 240 N.W. 50, 25-6 Mich. 
646. 

•69, Mich,—Corpus Juris q.uoted In 
La Pointo v. Chcvrette, 250 N.W. 
272, 274, 264 Mich. 482. 

49 C.J. p 485 note 74. 


70. Mo.—HamlUon v. Standard Oil 
Co. of Indlantt, ,19 S.W.2d 679, 323 
Mo. 631. 

71. N.C.—Ja<;kHon v. Eoyal & Bor- 
den Mfg. Co., 141 S.R 2S2, 195 N. 
C. 18—Howard v. Buckcyc CoUon 
Oil Co., 94 S.K. 412, 174 N.C. 051. 

Tox.— 'Corpus Juris oited. in Fort 
Worth Klovators Oo. v. Russell, 70 
S.W.2d 397, 401, 123 Tex. 128. 

39 C.J. p 485 noto 76. 

Caro rt‘(iuircid a$ lo youthful or ir>- 
experiencod servant generally see 
supra § 185. 

Duty toward inexperienced or youth¬ 
ful servant with respoct to moth- 
od.s sec supra § 260. 

Warning or instructing Inexperienc¬ 
ed or youthful servants see Infra 
§ 306. 

72. Mo.—Fulwider v. Trenton Cas, 
Light & Power Co.,, 116 S.W. 608, 
2,16 Mo. 582. 

N.Y.—Evans v, Vogt Mfg. Co., 26 N. 
y.S. 609, 6 Misc. 330. 

73. Mich.—Groenwald v. Marquette, 
H. & O. R. Co., 13 N.W. 613, 49 
Mich. 197. 


74. N.C.—Jackson v. Royal & Bor- 
den Mfg, Co., 141 R.K. 282, 195 N. 
C. 18—l‘io\vai’d, y. Buckeyo Ootton 
Oil Co., 94,S.E. 412, 174 N.C. 651. 
Tex.—International-Groat Northern 

R. Co. V. I.owry, 121 S.W.2d 585, 
132 Tex. 2*72. 

39 C.J. p 486 note SO. 

Obedience of order hSId proximate 
cause of.lnjury^ 

Mo.-i-HamlllCn v. Standard Oil Co. 

of Indiana, 19 S.W.2d 670, 323 Mo. 

' 531. ' 

Obedience of order held not proxi¬ 
mate cause of Injury 

(.1) Gencrally. 

R.I.—Kemplln v. H. 'W.' Gold^en & 
Son, 157 A. 872, 62 R.I. 89. 
W.Va,—Miller v. Douglas, '6 S.B.2d 
709, 121 w.vsL. -ess. 

(2) Negligence^ if any, of railrpad 
in blocki,ng, Street and requiring em- 
ployee to divert trafflc, held as mat- 
ter of law not proximate cause of 
employee’s death when struck by au- 
tomobile, —Fort Worth & D. C. R. 
•Cq, v. Garrett, Tex.Civ.App., 28 S.W. 
2d 301, error refused. 
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It is the duty of the master to warn and instruet 
his servant as to defects and dangfers of which he 
knows, or ought, in the exercise of reasonable care 
and diligence, to know, and of which the servant 
has no knowledge, actual or constructive prima 


facie this duty requires the master to warn and in¬ 
struet the servant with reference to all abnormal or 
unusual, peculiar or extraordinary risks or hazards 
of the employment,'^® and, where the business is 
complex or dangerous in its nature, the master is 


75. U.S.—Li. E. Whitham ,Const. Co. 
y. Remer, C.C.A.Okl., 105 E.2a 371 
—Bosarge v. Gaines, C.C.A.Miss., 
■93 F.2d 800—L. E. Whitham Const. 
Co. V. Remer, C.C.A.Okl., 93 P.2d 
736—Madlson v. Phillips Petro¬ 
leum Co., C.C.A.Tex., 88 F.2d 515, 
certiorari denied 57 S.Ct. 946, 301 

U. S. 703, 81 L.Ed. 1358—Pennsyl- 

vania Pulverizing Co. v. Butler, 
■0,C.A.N.J., 61 F.2d 311—M, T. 

Stevens & Sons Co. v. Daigneault, 
C.C.A.K.H., 4 P.2d 53—ICane v. 

Federal Matoh Corporation, D.C. 
Pa., 5 F.Supp. 507—Villagc oC Har- 
bor Springs, Mich., v. XJ. S., 72 Ct. 
Cl. 32. 

Ala.—Coippus Juris cited in Seaboard 
Air Line Ry. Co. v. Latham, 127 
So. 679, 680, 23 Ala.App. 490. 
Ariz.-Corpus Juris cited in Wylie 

V. Moore, 84 P.2d 45(), 451, 52 Ariz. 
537. 

Ark.—Harmon v. Ward, 149 S,W.2d 
675, 202 Ark. 64—-J. L. Williams 
& Sons V. Tompkins, 114 S.W.2d 
845, 196 Ark. 1146—Kurn v. Fau- 
bus, 84 S.W.2d 602, 101 Ark, 232. 
Del.—Hendrickson v. Continental 
Fibre Co., 140 A. 669, 3 W.W.Harr. 
564. 

Idaho.—^Corpus Juris cited in Claris 
V. Oregon Short Line R. Co., 61 P. 
2d 217, 219, 56 Idaho 169, certiorari 
denied Oregon Short Line R. Co. 
V. Claris, 66 S.Ct. '590, 297 U.S. 714, 
80 L.Ed. 1000. 

111.—Colllns V. Kurth, 247 Ill.App. 
166, .afflrmed 163 N.E. 355, 322 111. 
260. 

Ky.—Combs v. W.- P. Sullivan & 
Co., 114 S.W.2d 754, 272 Ky. 622— 
Robinette v. Norfolk & W. Ry. Co., 
60 S.W.2d 344,. 249 Ky. 93. 

La.—Simmons v. Doullut & Ewin, 
App., 146 So. 708, rehearing denied 
. 146 So. 772. 

Me,—Spence v. Bath Iron Works Cor¬ 
poration, 37 A.2d 174, 140 Me. ,287 
—McBurnie v. Northrup, 27 A.2d 
823, 139 Me. 149—Kimball v. Clark, 
177 A. 183, 133 Me. 263—Ward v. 
Maine Cent. R. Co., 166 A. 826, 
132 Me. 88—Loring v. Maine Cent. 

R. Co., 152 A. 627, 129 Me. 369. 
Mass.—Reidy v. Crompton & Knowles 

Loom- Works, 60 N.E.2d 589, 318 
, Mass. 135—Cotoia v. .Seale, 27 N.?]. 

2d 706, 306 Mass, 101. 

Mo.—Neal v. Curtis & Co. Mfg. Co., 
41 S.W.2d 543, 328 Mo. 889—Thom- 
as V. American Sash & Door' Co,, 
14 S.W.2d 1, 321 Mo. 1024—Dixon 
V. Frazier-DaviS Const. Co., ‘298 

S. W. 827, 318 Mo. 60—Small v. 
Ralston-Purlna Co., A.pp., 202 S.W. 
2d 633—Marsanick v. Luechtefeld, 
App.. 167 S.W.2d 687. 


Neb.—Hansen v. Jasmer, 203 N.W. 

552, 113 Neb, 372. , 

N.H.—Tremblay v. J. Rudnick & 
Sons, 13 A.2d 153, 91 N.H. 24. 
N.J.—Cichocki v. Geigy Co., 183 A. 

463, 14 N.J.Misc. 232. 

N.C.—Batton v. Atlantic Coast Line 
R. Co., 193 S.E. 674/ 212 N.C. 256, 
certiorari denied Atlantic Coast 
Line R. Co. v. Batton, 58 S.Ct. 750, 
303 U.S. 651, 82 L.Ed. 1112—Craw- 
ford V. 'Michael & Bivens, 154 S.E. 
68, 199 N.C. 224—Watson v. War- 
saw Const. Co., 150 S.E. 20, 197 N. 
C. 586. 

Okl.—Brilt v.*Doly, 161 P.2d 621, 195 
Okl. 620—Corpus Juris cited in 
Lowden v. Larson, 102 P.2d 144, 
147, 187 Okl. 226—Oklahoma Gas 
& Electric Co. v. Oliphant, 45 P.2d 
1077, 172 Okl. 1077-^Corpus Juris 
cited in Thurlow v. Failing, 272 
P. 368, 372, 133 Okl. 277. 

Pa.—fFaulks v. Fischer, 37 A.2d 674, 
340 Pa. 485—^Corpus Juris QLUOted 
in Baumgartner v. Pennsylvania 
R. Co., 140 A. 622, 626, 292 Pa. lOC 
—Graszkowski v. White Brothers 
Smelting Corporation, 18 Pa.Dist. 
& Co. 438. 

Tenn.—Moon v. City of Chattanooga, 
10 Tenn.App. 82. 

Tex.—City of Austin v. Johnson, Civ. 
App., 195 S.W. 222—Morgan v. 
State, Civ.APP., 170 S.W.2d 648, 
reversed on other grounds State v. 
Morgan, 170 S.W.2a 652, 140 Tex. 
620. 

Utah.—Pauly v. MeCarthy, 166 P.2d 
501, 109 tJtah 398, reversed on 
other grouncl.s 67 S.Ct. 062, 33.0 U.S. 
802, 91 L.Bd. 1261. 

Wash.—Cummins v. Dufault, 139 P. 

2d 308, 18 Wash.2d 274. 

W.Va.-^Oorpus Juris cited in Trim- 
blo V, Steelo, 167 S.E. 166, 167, 110 
W.Va. 170. 

Wis.—American Mut. Liabillty Ins. 
Co. of Boston V. Chain Belt Co., 271 
N.W. 828, 224 Wis. 155. 

39 C.J. p 486 noto 82. 

Disregarding warnings as contribu- 
tory negligence see infra §§ 460- 
,462. 

Precautions against injury see supra 
§§ 262, 268. 

Agreexnent with third person 
Master's duty to disclose to serv¬ 
ant dangers in process known to him 
and unknown to servant is not avold- 
ed by contract with third person to 
keep secret materlals used in pro¬ 
cess.—Hendrickson ■ v. Continental 
Fibre Co., 140 A. 659, 3 W.W.Harr., 
Del,, 564. , 

€ibnunon-law duty 
It ia common-law duty of employ- 


er, independent of statute, to warn 
employee of dangers incident to em- 
ployment.—Miller v. Paine Lumber 
Co., 227 N.W. 933, 202 Wis. 77, de- 
fendanfs motion denied and plain- 
tiff’s motion granted 229 N.W. 35, 
and afflrmed 230 N.W. 702, 202 -VVis. 
77. 

Dangers not obvlous 
A master's duty to warn servanf 
of dangers is to warn of dangers 
that are not obvious to the servant, 
or which are not as obvious to the 
servant as to the master.—Bohl- 
mann v. Penn Electric Corporation, 
286 N.W. 652, 232 Wis. 232. 

Excusably Ignorant 
It is the duty of employer to in¬ 
struet omployeo regarding a risk of 
employment of which the employee 
is excusably ignorant.—Bailey v. 
Central Vermont Ry., 28 A.2d 639, 
113 Vt. 8, reversed on olhor grounds 
63 S.Ct. 1062, 319 U.S. 350, 87 L.Ed- 
1444, conformed to 35 A.2d 365, 113 
Vt. 433. 

Imperative duty 

Master’s duty to warn servant of 
dangerous situation, known only to 
master, is imperative.—Baumgartner 
V. Pennsylvania R. Co., 140 A. 622, 
?92 Pa. 106. 

Bisks from concealed causes 

Where risks to which employee is 
oxposed arise from causes'which are 
concealed, employer must notify om- 
ployee thereof, provided employer 
himself knows or by exercise of or- 
dlnary care ought to have known of 
them.—Le Vonas v. Acme Paper Bd. 
Co., 40 A.2d 43, 184 Md. 16. 

76w U.S.—AQua System v. Koda- 
koskl, C.C.A.Canal 2ono, 88 P.2d 
396. 

Mo.—Missouri Dist. Telegraph Co. v. 
Southwestern Bell Tolephone Co., 
93 S.W.2d 19, 338 Mo. 602—Benja- 
min V. C. Hagor & Sons Hinge Mfg. 
Co., App., 273 S.W. 764. 

N.H.—Moore v. Morse & Malloy Shoe 
Co., 197 A. 707, 89 N.H. 332. 

Pa.—Corpus Juris quoted In Baum¬ 
gartner V, Pennsylvania R. Co., 140 
A. 622, 626, 292 Pa. 106. 

Tex.—Fort Worth Elovators Co. v. 
Russell, 70 S.W.2d 307, 123 Tex. 
128. 

39 C.J. p 488 note 83. 

“The master owes a duty to his 
servant to warn him of danger con- 
nected with the work which a man 
of ordinary prudence could not com- 
prehend from the oporation in- 
volved.”—Cummins v. Dufault, 139 
P.2d 308, 316. 18 Wash.2d 274. ' 
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bound to point out to servarlts the particular de- 
fects and dangers incident thereto,'^'^ 

Whether warning or instruction is necessary may 
depend on the intelligcncc,'^^^ and expe- 

rienceSO of the cmployce, as wcll as on the nature of 
the dangcr,si the character of the work,^^ ^nd the 
'surroiinding conditions and circumstancesj^^ 
the duty docs not clcpcnd on custom.s^ 

Whcre thcre is a duty to warn, the master is ncg- 
ligcnt whcre he fails so to warn, 85 and he cannot 
escape responsihility for his failure, evcn though 
the danger is onc which in the ordinary course of 
busincss cannot bc avoidcd,^® or by reason of his 


§ 284 

having used the utmost care to reduce the danger 
as much as possible,®^ nor is it material how or by 
whom the dangerous conditions were created®^ 
or that the servant could not have avoided the dan¬ 
ger had he known of it*^ 

While it is recognized that the purposes of the 
law rcquiring the master to instruet his servant 
touching his duties, and the nature of the work to 
w.hi'Ch he is assigned, and to warn him of dangers 
attendant on its exeeution, are to give to the serv¬ 
ant the information which the master has, or ought 
to havc,80 and which it is presumed that the serv¬ 
ant cloes not have,^i and to impress on him the ne- 
ccsvsity of bearing in fnind the danger^s so that he 


Iiatent or uuusual dangrers 
A master has a primary duty to 
warn the servant of any latent or 
unusual dangers that might attend 
the employment.—Clayton v. Aina- 
worth, 4 A.2d 274, 122 N.J.Law IGO. 

•Traasltory dangers 

If, by reason of the nature of an 
employment, trans itory conditions 
arise which at timos rcnd^T tho om- 
ployment hazardous, and which the 
servant cannot anticipate by reason 
of his ignoranco, an (‘niployor shoujd 
give warning of the danger.—IJaiim- 
gartner v. Pennsyfvania K. Co., 140 
A. 622, 292 I>a. 106—29 CJ. p 488 
note 82 fd]. 

V7. Ala.—Oentry v. Svvann Chemi¬ 
cal Co., 174 «o. 620, 2,24 Ala. JUS. 
Ariz.—Corpus Juids cited la VVylle 
V. Moore, 84 V.M 450, 451, 52 
Ariz. 527. 

<5a.—Mlddlebrooks v. Atlanta Metal- 
lio Casket Co., 11 S.K.2d 6S2, 63 
Ga.App. 020. j 

Hi.ss.—Fedcral Cornpre.ss Co. v. 
Craig, 7 .So.2d 532, 192 Miss. 689— 
Ross V. Luuisvillo & N. U. Co., 172 
So. 7,52, 178 Miss. 69—McLeniorc & 
MoArthur v. Tlogers, 152 So. 883, 
169 Miss. 650. 

Mo.—Oettys v. Am(*ri(^an Car & 
Foundry Co., 10 S.W.2d 85, 322 Mo. 
787. 

Pa.—Corpus Juris «luoted la Haum- 
gartner v. Pcnnsylvania XI. Co,, 140 
A. 622, 025, 202 Pa. 106. 

39 C.J. p 488 noto 84, 

Premlses or placo of work 

Mas.S,—Jlyan v. Cray, 55 N.3!3,2d 700, 
316 Ma.ss. 259. 

Miss.—Masonite Corporation v. Loch- 
ridgc, 140 So. 223, 163 Miss. 364, 
suggOHtlon of error ovcrruled 141 
So. 758, 163 Miss. 364. 

N.J.—Clayton v. Alnsworth, 4 A.2d 
274, 122 N.J.Law 160. 

ITse of materlals 

A master Is under a duty to warn 
the servant of any danger incident 
to the uso of any materials which 
the master furnlshes.—Bymons v. 


Great Northern Ry, Co., 293 N.W. 
303, 208 Minn. 240. 

78. U.S.—Grnnt Storago Battery Co. 
v. De Lay, C.C.A.Neb., 87 P.2d 726. 

Fla.—(Serman-American Lumber Co. 
V. Hannah, 53 So. 616, 60 Pia. 76, 
30 L.Il.A.,N.S., 882. 

Me.—McBurnio v. Northrup, 27 A. 
2d 823, 139 Me. 14.9~'Ward v. 

Maino Cent Ii. Co., 166 A. 826, 132 
Mo. 88. 

N.H.—Bilodeau v. Gale Bros., 140 A. 

172, 83 N.ir. 106. 

Instructing minors see infra § 306. 

79. U.S.—Grant Storage Battery Co. 
v. De I-ay, C.C.A.Neb., 87 P.2d 726. 

Me.—McBurnio v. Northrup, 27 A.2d 
823, 139 Me. 149—^Ward v. Maine 
Cent, R. Co., 166 A. 826, 132 Me. 
88 . 

N.H.—Bilodeau v. Galo Bros., 140 A. 

173, 83 N.H. 196. 

39 C.J. p 488 note 86. 

80. U.S.—Grant Storago Battery Co. 
v. DoLay, C.C.A.Neb., 87 P.2d 72C. 

Me,—McBurnie v. Northrup, 27 A.2d 
823, 130 Me. 149—Ward v. Maine 
Cont. R. Co„ 106 A. 826, 132 Mo. 
88 . 

30 C.J. P '489 note 87. 

Kxperionce of employeo see infra §§ 
304-306. 

81. U.S.—Grant Storage Battery Co. 
V. De Lay, C.C.A.Neb., 87 F.2d 726. 

Me.—McBurnie v. Northrup, 27 A.2d 
823, 139 Me, 149—Ward v. Maine 
Cont. R. Co., 166 A. 826, 132 Mo. 
88. 

39 C.J. p 489 note 88. 

82. U.S.—Grant Storage Battery Co. 
V. Do Lay, C.C.A.Neb., 87 F.2d 726. 

Del.—Bowing v. Delaware Rayon Co., 
192 A, 598, 8 W.W.Harr. 339. 

83. U.S,—Grant Storage Battery Co. 
V. Do Lay, C.C.A.Neb., 87 F.2d 726. 

Del.—Bowing V. Delaware Rayon Co., 
192 A. 698, 8 W.W.Harr. 389. 

89 C.J. p 489 noto 80. 

84u lowa.—Kirchoff v, Hohnsbehn 
Creamery Supply Co., 128 N,W. 
210, 148 lowa 508. 

Md.—Pennsylvania Steel Co. v. Nace, 
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77 A. 1121, 113 Md. 460, 45 L.R.A., 
N.S., 281. 

85. U.S.—Village of Harbor Springs, 
Mich., V. U. S., 72 CtCl. 32. 

Ark.—J. L. Williams & Sons v. 
Tompkins, 114 S.W.2d 846, 196 

Ark. 1146—Kurn v. Paubus, 84 S. 
W.2d 602, 191 Ark. 232. 

Tcx.—City of Austin v. Johnson, 
Civ.App., 195 S.W.2d 222. 

39 C.J. p 486 note 82 [aj. 

Paliure to warn as proximate cause 
of injury see infra § 291. 

NegUgeace aad decelt 
Employer intcntionalZy concealing 
character of dangerous instrumental- 
ity used in cmployce's work, is guH- 
ty of negligonce and decclt.—Hen- 
drickson v. Continental Fibre Co., 
140 A. 659, 3 W.W.Harr., Del., 564. 

80. Mass.—Reidy v. Crompton & 
Knowlos Loom Works, 60 N.E.2d 
580, 318 Mass. 135—Wood v. Ca- 
nadian Imperlal Dry Ino., 5 N.E.2d 
8; 296 Mass. 80. 

87, Cal.—Pigoon v. Pullor, 106 P. 
976, 156 Cal. 691. 

89 C.J. p 489 note 91. 

88. Mo.—Ncal V. Curtis & Co. Mfg. 
Co., 41 S,W.2d 543, 328 Mo. 389. 

39 C.J. p 489 note 92. 

80. N.H.—Blaisdnll v. Da vis Paper 
Co., 77 A. 485, 76 N.H, 497, 139 Am. 
S.n. 735. 

00. Del.—Corpus Juris cited ia Dor- 
rickson v. Commisaioners of Town 
of Harrington, 138 A. 645, 647, 3 
W.W.Harr. 412. 

39 C.J. p 489 note 94, 

91. Del.—^Corpus Juris cited ia Der- 
riokson v. Commissioners of Town 
of Harrlngton, 138 A. 645, 647, 3 
W.W.Harr. 412. 

Me.—^Ward v. Maine Cent. R. Co., 166 

A. 826, 132 Me. 88. 

39 C.J. p 489 note 96. 

92. N.C.— Corpus Juris cited ia Wat- 
son V. Warsaw Const. Co., 160 S. 

B. 20, 22. 197 N.C. 686. 

39 C.J. p 489 note 96. 
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can take steps to protect himsclf,^? jt ig also true 
that the p,urposQ of the requirement is to give ,the 
strvant the proper information to enablc him to 
determine whcthcr he will avpid the dangcrs by re- 
ftising to continue in the service^^ or proceed with 
the Work, assuming the risk.95 
Distinctions. The master^s duty to warn a serv¬ 
ant has its wdl-defined limitatidns as a general 
proposition of law. Ordinarily it relates only to 
those nonobvious dangers which are not known to 
the servant, and whkh are known or ought to be 
known'to the master. It has its most frequent ap- 
plication in favor of the newly employed or inex- 
perienced servant. In common speech the terms 
“warn” and “warning” have a much broader ap- 
pUeation, and they are often used as designating the 
cries and signals which are used by cxpericnccd 
workmen for mutual convenience and protection 
and as a part of the method of cobperation.^® The 
duty of warning and instrueting is entirely distinet 
from, and independent of, the duty of furnishing 
reasonably safe premises and appliances, as much 
so as the duty of furnishing reasonably safe prem¬ 
ises is distinet from reasonably safe applianccs.^7 


Siispension of relationship. The duty of the mas¬ 
ter to instruet and warn his servant has been held 
not to apply where the relationship has been sus- 
pended.^s 

§ ,285.-Delegation of Duty 

Ordinarily the duty of warning and Instructing a 
servant is a primary duty of the rnaster, and the delega¬ 
tion of such a duty to another servant cannot relleve 
the master of the responsibility imposed on him by the 
iaw, 

Ordinarily the duty of warning and instructing a 
servant is a primary duty of the master, and the 
delegation of such duty to another servant, wheth- 
er higher or lowcr in the scale of employment than 
the one exposed to danger, cannot relieve the mas¬ 
ter of the responsibility imposed on him by the 
law,^9 and nothing short of actual noticc of the dan¬ 
ger to the workman who is to encounter it will sat- 
isfy the requirement of the law.^ This rule applies 
with full force and vigor as to warning a young or 
inexperienced servant,^ or warning a servant with 
respect to a new or incrcased danger^ or ahnormal 
or extraordinary risks.^ The delegation of the du¬ 
ty to a person other than a servant does not relieve 


93. Ky,—^Robinette v. Korfolk & W. 
Ry. Co., 60 S.W.2d 344, 249 Ky. 93. 

39 C.J. p 489 note 97. 

“Tlie object of tbe warnin-gf is to 
permit the person warned to take 
precautions to avoid the danger.”— 
'Madisoh v. Phillips'* Petroleum Co., 
C.C.A'.Tex., 88 F.2d 515,' 519, certio¬ 
rari denied 57 S.Ct 946, 301 U.S. 703, 
81 L.Ed. 1358. ‘ 

94. N.C.—^Corpus Juxis cited la Wat- 
son V. Warsaw Const; Co., 160 S.E. 
20, 22, 197 N.C. 686. 

39 C.J. p 489 note 98. 

95. Mo.—Gillespie y, Great Northern 
R. Co., 144 N.W, 466, 124 Mlnn. 
1 ., 

N.Y.—Connolly v. Hali & Grant 
Constr. Co., 84 N.E. 807, 192 N.Y. 
183. 

Knowledg^e as affecting’ assumption 
of risi?, see Infra §§ 379--302. 

90. lowa.—Schercr v. Alfalfa Meal 
Co., 140 N.W. 826, 159 Towa 683— 
Galloway v, W. Turner Impr. 
Qo., 126 N.W. 1033, 148 ,Iowa 93. 
Warning signals see supra § 262. , 

97. Ky.—Gaines v. Johni^oni, 106 S. 
W. 381, 133 Ky. 607, 32 Ky.L. 68. 

.98. Mich.—Moronen v. McD.onnell, ^ 
143 N.W. 8, 177 Mioh. 691. 

N.O.—Watson v. Warsaw Const. Co., 

. iqO. S.E. 20, 22, 197 N.C. 686. 

39 C.J. p 486 note 82 [g]. 

“If tlie object' of warning is to 
save the eniployee .from injury, whlle 
engaged 'in thpj seryice for which he; 
is employed,. the eniployer]s failure; 
to warn hirn will xip%,' ^s- gen^erali, 


principle, be held for actionable neg- 
ligonce, where no injury is suslained 
during- the continuance of the sei*v- 
Ice; and will not be reffarded '• as 
having contributed to an' injury 
which did not odeur duringr the 
period to which the instruction was 
Intcnded to apply.”—^Watson v. War¬ 
saw Const. Co., supra. 

99. XJ.S,—L. B. Whitham Const. 'Co. 
V. Remer, C.C.A.Okl., 105 F.2d 371 
—L. B, Whitham Const. Co. v. 
Retner, C.C.A.Okl., 93 F.2d 736— 
Tates y, Atlantic Ice & Coal Co., 
aC.AFla., 76 F.2d 86. 

Mass.—Ryan v, Cray, 66 N.E.2d 700, 
316 Mass. 259. 

Miss.—Yazoo &• M.' V. R. cd. v. 

Smith, 117 Bo; 339, 1'50 Miss. 882. 
Mo,—Gettys v. American Car & 
Foundry Co., 16 S.W.2d 86, 322 Mo. 
787—Cunninrhartiw. Boe Run Lead 
Co., 4.S.W.2d 802—Clark v. Rock 
Hili Quarry •&' Construction Co., 
App., 7 S.W.2d 716—Landeaster v. 
National Enameliiig & Stamplng, 
Co., App., 1 S.W.2d 238. 
l^.J.—Clayton y. Ainsworth, 4 A.2d 
274,'122 N.J.Law 160. , ' 

S.C^.—Brewer y. Brooklyn Cooporage 
Co., 166 S.E. 85, 167 S.C, 162. 
Tex.—Morgan v. State, Civ.App., 170 
' S.W.2d 648, reversed on other 
^rounds, State v. Morgan, 170 S. 
'W.Sd 662, 140 Tex. 620—Magnolia 
Petroleum Co.' y. Studdard, Civ., 
App., 83 S.W.2d 1047, error d^s-' 
missed, , ; 

Wash.—Roalsen v. Orogon Stevedor- 
ing Co., 267 P. 433, 147 Wash. 672.' 
39 C.J. p ^489, note ^ 
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1. U.S.—Peters y. George, Pa., 154 
P. 6.34, 83 C.O.A. 408. 

2. U.S.—‘Corpus Juris oited in The- 
State of Miiryland. C.G.A.ya., 86 
F.2d 944, 946. 

N.H,—Bilodt'au V. Galo Bros., 140 
A. 172, 83'N.H. 196. 

Tex.—BoaumonU S. 'L. & W. Ry. Qo. 
V. Schmidt, 72 S.W.2d 899, 123 Tex. 
680. 

39 C.J. p 490 note 6. 

3. Miss.—Yazoo & M. "V. R. Co. v. 
Smith, 117 So. 039, 160 Mis.s. 882. 

Mo.—Clark y. Rock Hili Quarry <& 
Construction Co., App., 7 S.W.2d 
716. 

30 b.J. p 490 noto 7. 

Arising out of progros» of work 
Master has nondclcgable duty to 
warn his employoos of dangers, aris- 
Ing out of progrcfls of work.—Britt 
V. DoLy, 161 r.2d 521, 196 Okl. 020— 
Oklahoma Gas & Kluotric Co. v. Oli^ 
phant, 45 r.2d 1077, 172 Okl. 635—. 
Thurlow V. X^'’aiUng, 2'72 P. 368,' 133 
Okl. 277. 

4. U.S.—Peters v. George, Pa., 154 
F. 634, 639, 83 C.C.A. 408. 

39 O.J., p 490 note 8. 

TTnusual dangers 

. Whon a master owes a duty to his 
servants to warn of unusual dangers 
which are not obvio,us, duty rema,ins 
regardless of what agqncy he may 
employ for its performanco, and he 
cannot espape liability for its negll- 
gent ' fulfillment 'by, delegatihg its 
perfdrihahOQ to the vefy ' dass ''to 

whoih suph dtity is owing.—Clayton 

,1 , ' 1 , , . , , • 
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the master of liability for a failure to instruet and 
warn.^ 

On the other hand, it has been held that, where 
a servant has notiee of the general risks and dan- 
gers of his employment, the duty of warning the 
servant of each particnlar defect is not an absolute 
nondelegable duty, and the neglect of the servant 
on whom devolves the duty of giving warning in 
such a case is not chargeable to the jnastcr.6 This 
rule applies to such cases as dangers from a defect 
in a car, where the servant has noticc that many 
of the cars which he is required to handle are de¬ 
fective,*^ or the failure of a station agent to deliver 
a message containing inforniation as to a spccific 
washout to servants engaged in the repair of a rail- 
road dcstroyed by a storm at a time when the storm 
has not yet spent itself,^ or the fall of matcrial 
caitscd by the ordinary operation of cxcavating in a 
clay or gravel pit,9 or the failure of a servant to 
give notiee to other servants of the movement of 
apparatus bcing used by them, at least where the 
master has properly selcctcd and instructed the 
servant charged with giving notiee.^® 


§ 286. - Knowledge of Master of Defect 

or Dariger * 

a. In general . 

b. Imputed knowledge 

a. In G-eneral' 

The master's llabllKy with respect to warning and 
instructing his servant depends on his knowiedgor ac- 
tual or constructive, of the defect or danger to which 
his servant is exposed, and negligence cannot be imputed 
to him uniess he knows, or, in the exercise of reasonable 
and ordinary care and diligence, ought to know, that t 
warning is necessary. 

The master’s liability with respect to warning 
and instructing his servant depends on his knowl- 
cdgc, actual or constructive, of the defect or danger 
to which his servant is exposed, and negligence can¬ 
not be imputed to him uniess he knows, or, in the 
exercise of reasonable and ordinary care and dili¬ 
gence, ought to know,, that a warning is neccssary.^i 
The rule is not applicable where the danger , arises, 
and the injury is caused, from the negligent act of 
the master, or of those whosc negligent act,is at- 
tributable to him.^2 Although in a particular case 
an cmploycr may not be obliged to discover the dan- 


V. Ainsworth, 4 A.2<a 274, 122 N.J. | 
Law 160. I 

6. Md.—Ponnsylvania Steel Co. v. 
Nar.c, 77 A. 1121, 113 Md. 460, 45 
L.H.A..N.S., 281. 

39 C.J. p 490 note 9. 
e. Micih.—Oraham v. Dotroit, G, IT. 
& M. E. Co., 115 N.W. 903, 101 
Hich. 629, 25 I.,.n.A.,N.S., 326. 

39 C.J. p 490 noto 10. 

XzxoidexLtal instmotions 
As to InstruotiouH reasonably re- 
QUlrod to furnish oondltions, 

master is liable if they are not Kiv- 
en, but a» to those incidrntfil to 
nature of work, and necd for which 
ariH<*s out of its c!our«(* and progress, 
duty to Kiv(! them nmy be d«'i(‘gat<'cl. 
-^Dzlodssio V. Kewmarkcit Mfg. Co., 
129 A. 271, 81 N,H. 516. 

7. U.S.—Chf‘sapoak<? & O. R. Co. v. 
Hermrsftijy, Ky., 96 F. 713, 38 C.O. 
A. 307, 

8. v. Petroit, O. H. 
<fe M. it, Co. 115 NAV. 903, 151 Mich, 
C29, 25 l4.TLA.,N.S., 326. 

8 . lowa.—Froderioks v. Ft. Dodge 
Brick & Tilo Co., 131 N.W. 766, 161 
lowa 637, 48 Ii,H.A.,N.S., 925. 

10. Wis.—Portance v, I.*ehisb Valloy 
CoaI Co., 7T N.W. 875, 101 Wis, 674, 
70 Am.S.R. 932. 

XI. U.S.—Madison v. Phillips Pe- 
troloum Co., C.CA.Tex., 88 F.2d 
615, certiorari donied 67 S.Ct. 946, 

. 301 U.S. 703, 81 L.Ed, 1368—Aqua 
System v. Kodakoski, C.C.A.Canal 
Zone, 88 P.24 39f)^Atchiaon, T. & 


S. F. Ry. Co. V. Wyer, C.C.A.Okl., 
8 F.2d 30—M. T. Stevens & Sons 
Co. V. Daigneault, C.C.A.N.H., 4 F. 
2d 63. 

Mi.ss.—Gorpus Juris quoted in Allon 
Gravol Co. v. Curtis, 161 So. 670, 
671, 173 Miss. 416. 

Neb.—Russo v. Swift & Co., 286 N.W. 
291, 136 Kob. 406. 

N.H.—Quimly v. Shattuck, 187 A. 
479, 8S N.H. 262. 

Okl.—Mld-Continent Petroleum Corp. 
V. Jarnlson, 171 P;2d 976, 197 Okl. 
387—'Corpus Juris quoted in Thur- 
low' V. Failing, 272 1*. 368, 373, 133 
Okl. 277. 

Pa.—Faulks v. Flscher, 37 A.2d 674, 
349 Pa. 485. 

Tenn.—Crane Rnam(‘lwaru Co. v, 
Bowen, 16 Tonn.App. 217. 

39 C.J. p 490 note 19. 

Knowledge of servant'» ago or Inex- 
perienee see infra § '306. 

Man of ordinary prudonce 
Whether employcrs vere negligent 
in failing to warn employoe concern- 
Ing approximato weight of sectlon of 
culvert which omployeo was a.ssiwt- 
ing in removing depcnded on whelh- 
er a man of ordinary prudonce undor 
samo or similar circumstancos would 
have glven warning, and, if so, thon 
omployers should have given such a 
warning.—Batson v. ^mith, 117 S,W. 
2d 731, 196 Ark. 386. 

Garbon disulphide gas 

Whether employer duty to 

warn employecs in reoling ;room in 
rayon factory of dangor of carbon 
disulphide gas depondod on whether 
employer knew or should have known 
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of possible presonco of gas in such 
dogroo as to be dangerous to avor- 
ago porson.-r-Bowing v. Polaware 
Ilayon Co.. 193 A.,698, 8 W.W.Harr., 
Del., 339. 

Rore and unusual disease 

The rare and unusual disease of 
ochlnoc<)<!cosiw, which bocf washor 
omploycd in packlng piant contracted, 
has been held not to constitute such 
danger of omployment as to requiro 
the employer to anticipato or to 
know, with a reasonable degroo of 
nertalnty, of its oxlstenco in tho pack¬ 
lng 'piant.—Russo v. Swift & Co., 28 
N.W. 291, 136 Neb. 400. 

Fosslhlllty of contlnuance of dan^ 
gerous condltion 

Where Icase provid^^d that landlord 
should repair heating piant and ton¬ 
ant should do inside palntlng, and 
whlle premisos wore stili under land¬ 
lord'» control, tonant saw holo in 
iloor nogllgently Icft by cmployees of 
heating contractor engaged by land¬ 
lord, but loft promisos boforo paintor 
omployed by him returnod from or- 
rand, it has bcon hold that paintor 
couid not complain of tananVs fail¬ 
ure to warn him against possibility 
of continuance of the dangerous con¬ 
di,tloP, and couid not recover from 
tenant for Injuries rosulting from 
failing through tho hole.—^Weinfeld 
V. Kaplan, 26 N.E.2d 287, 282 N.Y. 
348, reargument denied 27 N.E.2d 209, 
282 N.Y. 804. 

12. Tox,—B1 Paso & S. W. R. Co. v. 

Welter, 125 S.W. 45, 69 TSx.Civ. 

App. 2^. ... 
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ger, as, for instarice, where a servant is engaged in 
tearing down and repairing the premises,^3 or 
where his duties are Ihose of an inspector,if the 
employer has actual knowledge of the danger it is 
his duty to warn the servant thereof where the 
latter cannot by the exercise of ordinary care dis- 
cover it.^5 An employer who orders a servant to 
Work in a placc without warning that the placc may 
become dangerous by the unexpected starting of 
machinery cannot escape liability on the ground 
that' the servant’s presence is unknown to another 
servant whose act in starting the machinery causes 
the injury, where the injured servant has no knowl¬ 
edge of the threatened danger.^® 

b. Imputed Knowledge 

With respect to the duty to warn employees of the 
hazards of the work, the master is charged with knowl¬ 


edge of the usyal a«d ordinary dangers and hazards to 
which he is exposing his employees and with knowledge 
of the nature of the constituents and general character- 
isties of the substances used in his business. 

With respect to -the duty to warn employees of 
the 'hazards of the work, the master is charged with 
knowledge of the usual and ordinary dangers and 
hazards to which he is exposing his employees, 
and ,is bound to know the normal condition of his 
premisesis and to know of the nature of the con¬ 
stituents and general characteristies of the sub¬ 
stances used in his business so that he can give di- 
rections for the conduct thereof with ordinary safe- 
ty to his servants performing the work with ordi¬ 
nary care;^^ and particularly is the master charge- 
able with a knowledge of risks ascertainable only 
through a knowledge of scientifie facts which an 
uneducated man is not presumed to know.^o The 


13. Mich.—McParland v. Stewart, 
222 N.W. 191, 244 Mich. 566.' 

39 C.J. p 491 note 22. 

14. Ga.—Lucas v. Southern R. Co., 
57 S.E. 1041, 1 Ga.App, 810. 

15. Mich.—McParland v. Stewart, 
222 N.W. 191, 244 Mich. 666. 

Mo.—Neal v. Curtis & Co. Mfgr. Co., 
il S.W.2d 543, 328 Mo. 389. 

89 C.J, p 491 note 24. 

18. Ark.—St. Louis, I, M. & S. R. 
Oo. V. Yates, 166 S.W. 282, 111 
Ark. 486. 

17. U.S.—Corpus Juris cited ia Maty 
V. Grasselli Chemical Co., C.C.A. 
N.J., 98 P.2d 877, 880. 

Fla,—Wilson & Toomer Fertilizer 
Co. V. Lee, 106 So. 402, 90 Fla. 632. 
Ga.—Oorpus Juris q.uote’d tu Middle- 
brooks V. Atlanta Metallic Casket 
Co., 11 S.E.2d 682, 686, 63 Ga.App. 
620. 

Miss.—^Oorpus Juris quotedl in Allen 
Gravel Co. v. Curtis, 161 So. 670, 
671, 173 Miss. 416—Corpus Juris 
cited iu American Sand & Gravel 
Co, V. Reeves, 161 So. 477, 168 
. Miss. 608. 

Okl.—^Oorpus Juris quoted iu Mid- 
Continent Petroleum Corp. v. 
Jamison, X71 P.2d 976, 981, 197 Okl. 
387. 

Pa.-^Vorna v. Loprosti, 42 A.2d 170, 
157 Pa.Super. 163. 

S.C.—Turheville v. Avery Lumber 
Co., 162 S.E. 439, 156 S.C. 202. 

39 C.J. p 491 note 26. 

27egllgeiuc6 iu creatiug daugrerous 
situatlou 

“Where, th^ employer is guilty of 
negligence as a matter of law in cre- 
ating a dangerous situation, knowl¬ 
edge of the existence of such situa¬ 
tion is imputed to him and.it is his 
duty to notify his employee of such 
dangerous situation."—Oklahoma Gas 
Electrio Co. v. OUphant, 45 P.2d 
1,077,/U^81; 17^,Okl. 635. 

18. Ga.—Corpus Juris a^ted iu 


Middlebrooks v. Atlanta Metallic 
Casket Co., 11 S.E.2d 682, 686, 63 
Ga.App, 620. 

Miss.—^Corpus Juris quoted iu Allon 
Gravel Co. v. Curtis, 161 So. 670, 
671, 173 Miss. 416. 

Okl.—Corpus Juids OLUOted lu Mid- 
Continent Petroleum Corp. v. Jami¬ 
son, 171 P.2d 976, 981, 197 Okl. 
387. 

39 C.J. p 491 note 27.' 

Daugerous oouditious 

The master is chargeable with 
knowledge of dangerous conditions 
existing in and about place of busi- 
noss, or which reasonably may be 
expectod to devolop and to exist, hav- 
ing regard for particular industry in 
which ho is engaged.—Bowing v. 
Delawarc Rayon Co., 102 A. 698, 8 
W.W.Harr., Del., 339, 

19. U.S.—Corpus Juris q.uoted lu 
Boal V. Electric Storage Battery 
Co., C,C.A.Pa., 98 F.2d 816, 819. 
Ala.—Gentry v. Swann Chemical Co., 
174 So. 530, 234 Ala. 313. 

Del.—Bowing v. Delaware Rayon Co., 
192 A. 698, 8 W.W.Harr. 339. 

Ga.—^Corpus Juris quoted iu Middle¬ 
brooks V. Atlanta Metallic Casket 
Co., 11 S.E.2d 682, 686, 63 Ga.App. 
620. 

Mias.—Corpus Juris quoted iu Allen 
Gravel Co. v. Curtis, 161 So. 670, 
671, 173 Miss. 387—'Corpus Juris 
cited iu American Sand & Gravel 
Co. V. Reeves, 151 So. 477, 168 Miss. 
608. ' 

Mo.—Marsanick v. Luechtefeld, App., 
167 S.W.2d 537. 

N.H.—Corpus Juris cited iu Harvey 
V. Welch, 163 A. 417, 418, 86 N.H. 
72. 

Okl.—Corpus Juris QLUOted iu Mid- 
Contlnent Petroleum Corp. v. Jami¬ 
son, 171 P.2d 976, 981i 197 Okl. 
387. 

Or.—^Voshall v. Northern Pacific Ter- 
minal Co., 240 P. 891, 116 Or. 237. 


Tenn.—Brown v. Tennessee Consol. 
Coal Co., 83 S.W.2d 668, 19 Tenn. 
App. 123. 

Wis.—Graass v. Wosterlin & Camp¬ 
bell Co., 216 NW. 161, 104 Wis. 
470. 

39 C.J. p 492 note 28. 

Casoliue 

Filling station operator has been 
hcld chargoablo with knowledge of 
properties of gasoline and bound to 
warn attendant.—Mooney v. Monark 
Gasoline & Oil Co., 208 S.W. 69, 317 
Mo. 1255. 

20. Ala.—Gentry v. Swann Chemical 
. Co., 174 So. 530, 234 Ala. 313. 
Ga.—Corpus Juris auoted iu Middle¬ 
brooks V. Atlanta Metallic Casket 
Co., 11 S.E.2d 682, 680, 63 Ga.App. 
620. 

Ml.ss.—Corpus Juris «luoted in Allon 
Gravel Co. v. Curtis, 161 So. 670, 
671, 173 Miss. 416. 

Mo.—Mooney v. Monark Gasoline & 
Oil Co., 298 S.W. 69, 317 Mo. 12B5 
—Marsanick v. Luechtefeld, App., 
157 S.W.2d 637. 

Okl.—Corpus Juris guoted lu Mid- 
Continent Petroleum Corp. v. Jami- 
.son, 171 P.2d 976, 981, 197 Okl. 387. 
Tenn.—Brown v. Tennessee Consol. 
Coal Co., 83 S.W.2d 568, 19 Tenn. 
App. 123. 

39 C.J. p 492 note 29. 

Xt is xuaster’s commou-law duty to 
acquaint servant with latent dangers 
incident to Service, arising from sub¬ 
stances and processGs used in em- 
ployment, which can be ascertained 
thrpugh knowledge of sciontific prin¬ 
cipies, and instruet, hlm as to their 
avoidance.—Hardy v. City of Dothan, 
176 So. 449, 234 Ala. 664. 

Pamiliar physical lawa 
With respect to mast€r’s duty to 
warn servant of risks not ordinarily 
incident to the employment, master 
must take into account the actlon of 
familiar physical laws.-^Moore v. 
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doctrine whicH imputes this knowledge to the mas- 
ter is called the doctrine of ^‘assumption of skill,”^! 
and for the purpose of determining this knowledge 
the law has a Standard which does not vary wk!! the 
actual capacity of the particular master,22 and con- 
scquently his ignorance is no excuse for a failure 
to warn.23 

On the othcr hand, it is not proper to make the 
qucstion of cxcusing the mastcr for not discovering 
latent defccts turn on the point whcthcr thcy werc 
'such as to dcccivc huraan judgment,24 and the mas¬ 
tcr will not be hcld liable for a failure to warn 
whcrc his opportunity for knowledge of a danger 
is no grcatcr than that of the servant,25 having in 
mind that the mastcr’s primary duty to make in- 
quiry is superior to that of the servant.26 A knowl¬ 
edge of conditions indicative of dangers as to which 
a warning should be given may be -charged to the 
employcr wherc similar occurrcnccs have taken 
place^'7 or where his foreman or othcr representa- 
tive has knowledge of the facts.28 As to dangers 
arising mcrcly from the nianner in which servants 
perfonn their duty, amounting to transitory perils, 
the mastcr is not chargcablc with notice thcrcof,^^ 

§ 287. -Premises Own^d by Another 

Where a servant Is required to perform work on 
premises owned by another, the master has the duty of 
warning and instructing the servant of dangerous condi- 
tlona on such premises of which he has knowledge. 


' Where a servant is required to perform work on 
premises owned by another, the master has the du¬ 
ty of warning and instructing'the servant of dan¬ 
gerous conditions on such premises of whieh he has 
knowledgc.20 While it has been said that the duty 
of discovering dangerous conditions and instructing 
the servant with respect thereto where the servant 
is required to perform work on premises other than 
the master’s is the same as though the ownership 
of the premises were in the employer,2i it has also 
been' held that as to a danger incident to cmploy- 
ment existing on premises not the master’s he need 
warn only if he knows of it and knows of the serv¬ 
antes ignorancc of it.22 In any event the duty of 
the mastcr in such a case is no greater than if the 
ownership were in him.22 

§ 288. - Agreement of Master to Give 

Warning 

Where there is a spedal agreement by the master to 
warn the servant, the nonperformance of which is the 
occasion of injury to the latter, the master will be held 
liable. 

Where there is a spccial agreement by the master 
to warn the servant, the nonp'erformancc of which 
is the occasion of injury to the latter, the master 
will be hcld Uablc.^^ . 

§ 289. - Duty as Affected by Statute 

The duty of an employer to warn and instruet his 


Morse & Malloy Shoo Co., 197 A. 707, 
80 N.H. 332. 

21. Gti.—Corpus Jaiis quoted in 
MiU(lIf‘i)r()<>kH V. Atlanta Mctallic 
Oaskot Co., 11 S.K2a (IH2, 080, 63 
Oa.App. 620—IJaarcl v. (lafjrgian 

Co., 70 S.E. 67, 8 Ga.App. 618. 
Mis.s .—Corpus Juri» OLUoted. In Al- 
Um (irav4*l Co. v. Curtis, 161 So. 
670, 671, 173 Ml»«. 416. 

Okl.—Oorpu» Juris quoted. in Mid- 
Oontinont IN-trolaum Corp. v. Jami- 
son, 171 P.2d 976, 981, 107 Okl. 387. 

22. Ga.—Corpus Juris giuated in 

Middlebrooka v. Atlanta Matallic 
Caskct Co., 11 S.K.Od 682, 686, 63 
Ga.App. 620—Baard v. Goorglan 
Mfg. Co., 70 S.K. 67, 8 GfluApp. 618. 
Mlss.—Corpus Juris quotod in Al- 
len Gravol Co. v. Curtis, 181 So. 

670, 671,. 173 Mi»s, 43 6. 

Okl.—Ooxpus Juris quoted in Mid- 
Cofttinent Petroleum Corp. v. Jaml- 
son, 171 F.2d 976, 981, 197 Okl. 387. 

23. Ga.—Corpus Juris quoted in 
Middlebrooks v. Atlanta Metallic 
Casket Co., 11 S.E.ad 682, 686, 63 
Ga.App. 620. 

Miss.—Corpus JtLxis atioted in A lien 
Gravel Co. v. Curtis, 161-So. 670, 

671, 173 MlSS. 416. 

Okl.—Corpus Juris quoted in Mid- 


Continont Petroleum Corp. v. Jami- 
sou, 171 P.2a 976, 981, 197 Okl. 
387. 

;U) C.J. p 402 note 32. 

Pliysiologrical effect of onalio acld 
fumes 

The fact that Service station op¬ 
erator had no actual knowledge oP 
phy.*«iological etfect of oxalic acld 
fumos has been held not to ab.solve 
him from liability for cniploytie^s 
polsoning resultlng from uae of ox¬ 
alic adld solution In clcaning radia- 
(.or.s.—Harvey v. Wolch, 163 A. 417, 
86 K.H. 72. 

24. Ga.—Holland v. MePae Oil & 
Pertilizer Co., 68 S.E. 665, 184 Ga, 
678. 

Miss.—Corpus Juris quoted in Al- 
Icm Gravel Co. v. Curtis, 161 So. 

670, 671, 173 Miss. 416. 

25 . x;.S.—M. T. Stevens & Sons Co. 
V. Daigneault, C.C.A.N.II., 4 P.2d 
53. 

Miss.—Corpus Juris qiuoted in Allen 
Gravel Co. v. Curtis, 161 So. 670, 

671, 173 Miss. 416. 

Mo.—Kolbow V. liaynes-Bangenburg 
Mfg. Co., 3 S.W.2d 226, 318 Mo. 
1243. 

39 C.J. p 492 note 34. 

26. K.D.—Torgerson v. Minbeapolis, 

1051 


St. Paul & S. S. M. R. Co., 194 N.W. 
741, 49 N.r>. 1096. 

27. Miss.— Corpus Juris quoted in 
Allen Oravol Co. v. Curtia, 161 So. 
670, 671, 173 Mi.as. 416. 

39 C.J. p 492 noto 36. 

28. Miss,— ‘Coorpus Juris quoted in 
Allen Gravel Oo. v. Curtis, 16l So. 
670, 671, 173 Misa. 416. 

30 C.J. p 492 note 37. 

'29. Miss.— Corpus Juris guoted in 
Allen Gravel Co. v. Curtis, 161 So. 
670, 671, 173 Mias. 416. 

39 C.J. p 492 note 38. 

30. XT.S,—Southern Ry. Co. v. Hobbs, 
C.C.A.N.C., 35 P.2d 298. 

Mo,— Corpus Juris cited in KolboW 
V. Haynes-Langanburg Mfg. Co., 3 
S.W.2d 226, 228, 318 Mo. 1243. 

39 C.J. p 492 note 42. 

31. Ga.—Fulton Ice & Ooal Co, v. 
Poce, 116 S.E. 57, 29 aa.App. 607. 

39 C.J. p 492 note 41, 

32. Mass.—^Walsh v. Turner Centro 
Pairying Ass'n, 111 N.E. 889, 223 
Mass. 386. 

33. Mass.—Cross Vi Sprague, Breed 
& Brown H. Co., 111 N.ES. 676, 223 
Mass. 144. 

34. N.J.—Wendell v. Pennsylvania 
R. Co., 31 A. 720, 67 N.J.Law 467. 

39 C.J. P 492 note 46. 
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; eim^Ioy^e has been made the subject of statMtory ^egula- 
tlon. 

The duty of an employer to warn and instruet 
his employee has been made the patter of statutory 
regulatipn;35 .and in some instances the duty has 
been 'confined to particular occupations, such as 
mining.36 It is requisite to an action for injuries 
resulting from the failure of a statutory duty to 
warn Ihat the injuries resuUed from a failure to 
warn.37 Where an employer fails to warn his em¬ 
ployee of dangers from machinery not guarded as 
required by statute, he is liable for any resulting 
injury unlcss the employee,is guilty of eontributory 
ncgligcnce.38 The rulc requiring the master to give 
a young and inexpericnced servant such instruc- 
tions against the dangers of his employment as will 
reasonably enablc him to avoid injury becomes im¬ 
perative and inflexible when the servant is employed 
in violation of a statute.3^ It has been hcld that, 
where an employer accepts J;he provisions of an em- 
ployers’ liability and workmen’s compensation act, 
the only duty he owes is to notify experienced em- 
ployees of the unusual or extraordinary dangers o‘f 
the scrvice.^0 Under statutes limiting the fellow- 
servant doctrine, the master is liable for injuries to 
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a servant resulting from the negligence of fel^ow 
servants in failing to warn him of danger.^i 

§ 290. - Sufficiency and Effect of Wam- 

,ings and Instructions 

The sufficiency of the warning or Instruction required 
to bo given to an employee as to the dangers of his em¬ 
ployment may depend on a number of factors, including 
the age, intelllgence, and experlence of the employee, 
the nature of the danger, and the* character of the work. 
The failure of a servant to heed a warning constitutes a 
defense to an action for Injuries. 

The sufficiency of the warning or instruction re¬ 
quired to be given to an employee as to the dangers 
of his employment may depend on a number of 
factors, including the age, intclligence, and expe- 
rience of the employee,the nature of the dan¬ 
ger,^3 the character of the work to which the em¬ 
ployee is assigned,^^ and other circumstances.^5 
Ordinarily, in order to be sufficient, a warning o-r 
instruction must be so plain and explicit that the 
servant will understand and appreciate the danger 
and know how to avoid it by the cxercisc of, due 
care,and, where extraordinary risks may be en- 
countered, the servant should be warned of their 
character and extent, as far as possible.47 ^ mere 


35. Ga.—Middlebrooks v. Atlanta 

Metallic Casket Co., 11 S.E.2d 682, 

63 Ga.App. 620. 

39 C.J. p 492 note 46. 

Latent defects ov daagrers incident 
to employment 

. <1) Under some statutes «the mas-» 
ter Is required to give the servant 
warning of latent defects in ma¬ 
chinery or dangers incident to the 
employment, if unknown to the serv¬ 
ant, and if the master knows or 
ought to know thereof.—Middle- 
'brooks V. Atlanta Metallic Casket 
supra—«Simowltz v. Register, 3 
S.E.2d 231, i60 Ga.App. 180—Mbore 
V. Ross, 163 S.E. 676, 41 Ga.App. 609 
-^39 C.J. p 492 note 46 [a]. 

(2) Master is under absolute duty 
to servant to warn him of any un- 
uspal or newly developcd danger.s 
which arise in the course of the em¬ 
ployment and which are likely to 
escape 'an ordinarily prudent serv- 
ant's knowledge Under the circum- 
stances.—Simdwitz v. Register, su¬ 
pra. 

,(8) The statutory provisioh is es^ 
peoially applicable where the serv¬ 
ant is a child of tender ybars.^— 
Moore v. Ross, supra. 

(4) If thb dahger is obvious and 
as easily known to the servant as 
the m^LSter, the latter will not* be 
' hable for failure to give' Warning 
thereof.—Hendrix v. Vale Itoyal Mfg. 
^Co., 6^iaE, 48,3, 134 Ga. 712^Midaie- 
^'Sttrooks» , V..; Atlanta Metallic* ,Cs.sket 
Co., 11 S.E.2d 6j&2, ea GajApp; 


Simowitz v. Register, supra—^West¬ 
ern & A. R. R. V. Edwards, 148 S.E. 
628, 40 Ga.App. 66. 

Statute coustrued • 

• A statutory provision requiring 
that an employer “shall do every 
other thing reasonably necessary to 
.protect the life, health, safoty and 
welfare of sudh employocs" has 
been construed to imposo on (*m- 
ployors the duty to warn employeos 
of dangers incident to their employ¬ 
ment.—Millor v. Paine Lumber Co., 
280 N.W.‘702,'202 Wis. 77. 

36. Ky.—^outhe^n ■ Mining Co. v. 
Saylor, 96 S.W.2d ,236, 264 Ky. 656. 

89 C.J. p 493 note 47. 

37. Va.—Edwards v. Laurei Eranch 
Coal Co., 114 S.E. 108, 133.-Va. 634. 

39 C.J. p 493 note 48, 

3C. Pa.—Jones v, American Cara^ 
mei Co., 74 A. 613, 226 Pa. 644. 

39 C.J. p 493 note 49, 

30. Ind.—-Inland Steel Co. v. Tedi- 
nak, 87 K.E. 229, 172 Ind. 423, 139 
Am.S.R. 389. 

Okl.—Curtis & Gartside Co. v. Pigg, 
134 P. 1125, 39 Okl. 31. 

40. N.H.—Bergeron • v. Fellows & 
Sons Co., 116 A. 440, 80 N.H. 231. 

41. Minn,^Maijala V. Great North¬ 
ern R. Co., 168 N.W. 430, 133 Minn. 

■ 301 . 

39 C.Ji p 493 npte 52. ^ 

42. U.S.—Grant Storage Battery 

Co. V. De Lay,-aC-A-Neb., 87 F.2d 
726. ■ 
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Sufficiency as affected by age or 
inexperlenco see infra § 306. 

43. U.S.—Grant Storago Battery v. 
De Lay, supra. 

39 C.J. p 494 note 64. 

Ordluary care 

Employer was required to exerclse 
only ordinary care to warn and in¬ 
struet employee as to such dangers 
or hazards of his occupation as were 
not, obvious. 

U.S.—Grant Storage Battery Co. v. 
De supra. 

Neb.—Smith v. Morton Motor Co., 
16 N.W.2d 843, 145 Neb. 396. 

44. U.S.—Grant Storage Battery Co. 

■ V. De Lay, C.C.A.Neb., 87 F.2d,276. 

45. U.S.—Grant Storage Battery Co. 
V. De Lay, supra. 

The degree or mcasure of lastruc- 
tlott or warning required to be given 
to an employee as to the'dangers of 
his employment necessariJy depends 
’ On the hazards and circumal-ances of 
each case.—Warren v. Harlan Hol- 
Ung.sworth Corp., 84 A. 216, 26 Del. 
182—39 C.J. p 494 note 64. 

46. N.C.—Crawford v. Mlchael & 
Bivens, 1.54 S.E. 58, 199 N.C. 224. 

39 C.J. P 494 note 55. 

“PuUy Inform» 

The warning or instruction must 
be sufficient to “fully infom^' hira of 
.the dg.nger.—Upton v., Cohway Lum- 
iber Co., 128 A. 802, 81 N,H. 489. 

47. TSTis.-Fidelity Trust Co: vl Wls- 
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general warmng of the dangers to be enconntered 
by the servant is insufficientes and an insufficient 
waming is in legal cffect no warning.e^ A warn- 
ing or instruction as to certain dangers is not suffi¬ 
cient to put the servant on notice as to different per- 
ils,50 and an instruction to an employee not to leave 
his placc o£ work will not be construcd as a warn- 
ing of the danger of doing so where the purposc 
of the instruction was to keep the employee at his 
station until rcplaced.Si 

It is not ncccssary that the servant sliould be 
warned of every possible manner in which injury 
may occur to him, or of risks which are as obvious 
to him as to the master, or which are rcadily dis- 
coverable by him by the use of ordinary care, with 
such knowlcdge, cxperiencc, and judgment as he 
actually possessos, or as the master is justihed in 
believing him to possess,®^ a warning or in¬ 

struction which gives reasonablc notice of the dan- 
ger^s or which, if followed, provides for a - safe 
way of doing the work^^ is sufficient. -In order to 
be sufficient the warning should also be given in 
time to enablc the servant to profit by it,^^ or, as 
has been said, it must be given to the employee be- 
forc the scrvicc involving the danger is required.^® 
The ample sufficiency of instructions as lo the per- 
formance of a particular operation requiring the 


cooperation of a number of workmen in the course 
of which a servant is injured may appear from the 
fact that ali the workmen, including the injured 
servant, without any hesitatiop and without any 
further instructions, procced to perform the work 
in the manner outlined to them.^'^ 

Person by whom given, While a master cannot 
escape the responsibility of giving warning and in¬ 
structions by delegating the duty to another, the 
warning or instruction when actually given is suffi¬ 
cient to charge the servant with notice whether 
given by a person in authority for the master, 
or a fellow servant,59 or a stranger;,50 but the in¬ 
struction so given must be sufficient.®^ 

Effcct. The failure of a servant to hccd a warn¬ 
ing constitutes a defense in an action for injuries 
brought by him,®2 and the giving of due warning 
relieves the master of liability.®® While dangers 
from dcfects are among the dangers as to which the 
master must instruet and warn the servant, the 
master by rulcs or instructions rclating to the use 
of appliances cannot evade responsibility for the 
violation of a statute requiring those appliances to 
be safeguarded.®^ 

§ 291. - Proximate Cause of Injury 

In an action for personal Injuries alleged to have re- 


consln Iron ^ Wirc* Works, 129 N. 
W. 615, 145 WLs. 385. 

39 C.J. p 404 noto 5G. 

Klddea ov tL&astial daagrer 
Ma.stcr's warning to sorvant of 
hlddon or unusual dangor should be 
commensurate with risk and should 
bo explicit. 

U.S.—Philadelphia & R. Ry. Co. v. 

Marland, C.C.A.Pa., 239 F. 1, 
Tex.—neaumont, B. L, & W. Ry. Co. 

V. Schmldt, 72 S.W.2d 899, 123 
Tex. 580, 

48. Vt.—HaiUty V. Of*ntral Vermont 
Ry., 28 A.2d 639, 113 Vt. 8, re- 
versed on othor ground.s 63 S.Ct. 
1062, 319 U.S. 350, 87 I...Ed. 1444, 
conformed to 36 A.2d 365, 113 Vt. 
433. 

30 C.J. p 404 note 67. 

One withOTit speclaX knowlodgre 
When ono without spoclal knowl- 
edge of all the elements of danger 
is sent to do a job Inherontly dan- 
gorous, ' he should not be mercly 
warned of danger, but should bc in- 
structed in all the elements of dan¬ 
ger.—City of Dothan v. Hardy, 188 
So, 264, 237 Ala. 603, 122 A.L.R. 637. 

49. Wis,—^idelity Trust Co. v. Wis- 
oonsin Irop & Wirc Works, 129 
N.W. 615, 145 Wis. 385. 

50. lowa.—Obenchaln v. Harris, 126 
N.W. 960, 148 lowa 86. 

39 C.J. p 494 note 69. 


51. La.—Roch(*llo v. White Castle 
Lumbor & Shinglo Co., 46 So. 449, 
120 La. 688. 

52. N.J.—Matarani v. Reading Co., 
194 A. 24C, 110 N.J.Law 43. certio¬ 
rari denied Matarani v, Rcadlng 
Co., 58 S.Ct. 481, 302 U.S. 766, 82 
U.lOd. 695. 

30 C.J. p 495 note 61. 

53. N.C.—Crawford v. Michacd & 
Bivens, 164 S.K 58, 199 K.C. 224. 

Vt.—Bailey v. Central Vermont Ry., 
28 A.2d 639, 113 Vt. 8. reversed on 
othor grounds 63 S.Ct. 1062, 319 
U.S. 350, 87 U.Ed. 1444, conformed 
to 35 A.2d 366, 113 Vt. 433. 

30 C.J. p 496 note 62. 

54. Mich.—Oest v. Hendershot, 141 
, N.W. 667, 175 Mich. 140. 

N.J.—Matarani v, Reading Co., 194, 
A. 246, 110 N.J.Law 43, certiorari 
deniod Matarani v. Reading Co., 68 
S.Ct. 481, 302 U.S. 766, 82 U.Ed. 
596. 

39 C.J. p 496 note 63. 

55. N.C.—Riggs V. Empire Mfg, Co., 
129 S.E. 695, ioo N.C, 266. 

30 C.J. p 495 note 64. 

50. Ind.—Standard Oil Co. v, Por- 
deck, 71 N.E. 163, 34 Ind.App. 181. 

! 57. Wis.—Tesch v. Chicago, M., & 
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st. p. R. Co., 196 N.W. 317, 181 
Wi.s. 440. 

58. lowa.—Precby v. Sibloy, 186 N. 

W. 686, 191 N.W. 867, 195 lowa 

200 . 

.'{9 C.J. p 495 noto 68. 

59. Mich.—Martin v. Jerry Maddcn 
Shinglc Co., 130 N.W. 614, 168 
Mich. 175, Ann.Ca»,1913C 124. 

39 C.J. p 405 note 60. 

60. Mich.—^Martin v. Jorry Mnddon 
Shinglu Co., supra. 

61. U.S.—Porter v. Tltusville Fruit 
& Farm Lands Co., Fla., 238 F. 759, 
161 C.C.A. 609. 

39 C.J. p 495 noto 71. 

82. Ky.—-Carter Coal Co. v. Mill, 179 
S.W. 2, 166 Ky. 213. 

29 C.J. P 406 noto 73. 

Djsregarding warnings as oontrlb- 
utory negligenco seo infra § 460. 

88. Ind.—Davis v. Hostetior, 142 N. 

B. 723, 81 In<^.App. 534. 

Mass.—Lauria v. Umana, 193 N.E. 

725, 289 Ma.<3S. 238. 

Neb,—Rzeszotarski v. American 
Smeltlng & Boflnipg Co., 277 N.W. 
334. 133 Ncb. 835—Ahrens v. 

American Smolting & Reflfning Co., 
27^ 236, Nob. 460. 

64- Kan.—Caspar v. Le.win, liOS P. 
657, ,82 Kam 604, 83 Kan. 799, 49 
L.R.A.,N.S„ 6<26. 
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8Ulted from the fallure of the master properly to warn 
and instruet the servant, a recovery can be had oniy 
where the master's negligence was the proximate cause 
of the ihjury. 

In an action for personal injuries alleged to have 
resulted from the failure of the master properly to 
warn and instruet the servant, a recovery can 'be 
had only where the master^s negligence was the 
proximate cause of the injury.65 mastcr's fail¬ 
ure to warn is the proximate cause of an injury to 
a servant from a danger unknown to him, and which 
he could not, by ordinary care, discover, and of 
which it was the master^s duty to warn.6® The mas- 
ter^s failure to instruet and warn the servant of the 
dangers of his work is not the proximate cause of 
an injury where it results from an unanticipatable 
accident®*^ or from the negligence of a fellow 
servant.®^ However, where a master places his 
servant at a work made dangerous by the nature 
of the work of other servants, or persons other- 
wise performing work of which the master has 
or should have knowledge, he cannot, when in¬ 
jury arises, escape on the plea that, but for the 
negligence of the coservant or third person, the 
injury would not have happened.®^^ Although a 
servant without any fault on his part or that of his 
master has come to a condition of some injury 
which, unless changed, must resuit in greater in¬ 
jury, but which condition is not changed becausc the 
master has not instructed the servant as to the de- 
vice at hand for the purposc, the failure of the 
master to instruet is the proximate cause of the ad- 
ditional injuryJ® 


In order to render a master liable for failure to 
instruet an inexperienced servant, it must appear 
that injury was-the resuit of servanfs unskillfulness 
or lack of knowledge hence the failure of an em- 
ployer to instruet as to the operation of a machine 
affords no basis for recovery in a suit for injuries 
caused by it if the servant was not operating it 
when injured.'^^ So, where a servant sustains an 
injury by rcason of a danger which could not have 
been obviated by warning or instructions, the mas- 
tcr^s neglcct to warn and instruet cannot be said 
to be the proximate cause of the injury neither 
can the mastcr^s neglect in this respeet be said to be 
the proximate cause of the injury where the serv¬ 
ant is aware of the danger which inflicted his in- 
jury,74 and it is immaterial that the servant is a 
minoras or an inexperienced person.^^ A precise 
application of this principle is found in those cases 
wherein the injury results from the fall of ma- 
terial in a mine, the person injured previously hav- 
ing been sufficicntly aware of the unsafe condi- 
tions.'^7 Ah employer will not be relieved from lia- 
bility on the ground that the servant was injured 
by rcason of his own negligence where his alleged 
negligent act was dircctly induced by the master’s 
negligence in exposing the servant to dangers with¬ 
out any warnings with respeet thereto and instruc¬ 
tions as to how they could be avoided.'^® If the 
duty to warn and instruet as to a dangerous agency 
has not been performed, the fact that the particular 
manner in which the injury resulted from the agen¬ 
cy cannot be determined does not relieve the master 
irom liability.'^® 


es. Ark.—^Ward Furniture Mfg:. Co. 
v. Mounce, 31 S.W.2d 631, 182 Ark. 
380—Arkansas Portland Cernent 
Co. V. Taylor, 18 S.W.2d 904, 179 
Ark. 916. 

Del.—Bowing: v. Delaware Rayon Co., 
192 A. 698, 8 W.W.Harr. 339. 

Ky.—Davidson v. Perkins-Bowling 
Coal Co., 74 S.W.2d 1, 265 Ky. 649. 
Minn.—Turner v. ’ Northern Pac, Ky. 

Co., 1200 N.W. 1563, 207 Minn. 187. 

89 C.J. p 49G note 77. 

66. Ala.—Seaboard Air Line Ry. Co. 
V. Lalham, 127 So. 679, 23 Ala.App. 
490. 

Ark.—Barber v. Parker, '76 S.W.2d 
973, 190 Ark. 34, 

Ga.—Middlebrooks v. Atlanta Mo- 
tallic Casket Co„ ili S.B.2d 682, 63 
Ga.App. 620. 

Va.—^Atlantic Coast Dine R. Co. v. 
Wheeler, 132 S.E. 517, 147 Va. 1, 
'afUrmed 136 S.E. 670, K7 Va. 1. 

89. C.J. p 496 note 78. 

67. U.S.—^Madlson t. Phillips Petro¬ 
leum Co„ C.C.A.Tex., 88 P.2d 616, 
certiorari dehied 67 S.Ct. 946, 301 
U.S. 703, 81 L.Ed/ 1368.' 


N.H.—Kcnney v. Boston & Maine R. 

R., 33 A.2d 657, 92 N.H. 495. 

Tex.—San Antonio & A. P. Ry. Co,. 

V. Biggs, Civ.App., 283 S.W. 627., 

39 C.J. p 496 note 79. 

68. Ala.—^Vandiver v. De Bardeleben 
Coal Co., 81 So. -569, 202 Ala. 627. 
Ga.—Henderson v. Mlngledorff, 107 S. 
E. 884, 27 Ga.App. 166. 

68. Minn.—Gillespie v. Great J7orth- 
ern R, Co., 144 N.W. 4'66, 124 Minn. 

1 . 

Mo.—^Neal v. Curtis & Co. Mfff. Co., 
41 S.W.2d 643, 328 Mo. 389. 

39 C.J. p 496 note 81. 

70. N.T.—Collins V. Waterbury Co., 
129 N.T.S. 661, 144 App.Div. 670. 

39 C.J. p 496 note 82. 

71. N.C.—Watson v. Warsaw Const. 
Co., 160 S.E. 20, 19,7 N.C. 686. 

39 C.J. p 496 note 83. 

72. Ky.—McCulley v. Elkhorn Coal 
Corp., 2-59 S.W. 63, 202 Ky, 182. 

39 C.J. p 496 note 84. 

73. AJrk.—St. Douis, I. M. & S. R. 
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Co. v. Wells, T24 S.W. 624, 93 Ark. 
153. 

39 C.J. p 406 note 85. 

74. Ark.—Tennlson v. Hankins, 298 
S.W. 1014, 176 Ark. 1170. 

Me.—^Ward v. Maino Cent. R. Co., 166 
A. 826, 132 Mo. 88. 

Miss.—Masonite Corp. v, Stevons, 30 
So.2d 77. 

39 C.J. p 497 note 86. 

Dangers known to servant see in¬ 
fra § 296. 

75. Tex.—Dallas Fair Park Amuse- 
ment Assoo. v. Barrontine, Civ. 
App., 187 S.W. 710. 

39 C.J. p 497 note 87. 

76. Wyo.—Carney Coal Co. v. Bene- 
dict, 129, P. 1024, 21 Wyo. 163. 

77. Ala.—Morriwoathcr v. Sayre 
Min. Mfg. Co., 62 So. 70, 182 Ala. 
665. 

39 C.J. p 497 note 89. 

78. N.C.-—Bnsley v. Sylva Lumber 
& Mfg; Co., 81 S.E. 1010, 165 N.C. 
687. 

79. Me.—Hili v. Libby, 86 A. 487, 
110 Me. 160. 

39 C.J. p 497 note 91. 
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§ 292. Particular Defects and Dangers 

The duty of the master to warn and instruet his 
servant as to particular defects and dangers is con- 
sidered infra §§ 293-303. 

Examine Pocket Parts for later cases. 

§ 293. - Changes in Appliances or Meth- 

ods of Work 

It Is the duty of the master to warn his servants of 
new op Increased dangers caused by a change In his 
machlnery, appliances, or place or methods of work. 

It is the duty of the master to warn his servants 
of new or increased dangers caused by a change in 
his raachinery, appliances, or place or methods of 
work, and hc will be held liable for injuries result- 
ing from his ncglect of duty in this respect.80 This 
principle applies as wcll where the place may be- 
come dangerous by reason of pcrils arising from the 
doing of other work pertaining to the master^s busi- 
ness, different from that in which the particular 
servant is engaged.^^ The fact that the effoct of a 
change made in machinery was to reduce risk of 
accident to the employecs gcnerally who work on it 
is immaterial in an action for injuries based dn the 
fact that it was rendered unsafe for the injured 
employce, who, without notice of the change, had a 
right to supposc that hc cncountcred no risks in 
operating it other than those to which he was ex- 
posed when operating the machine before the 
change was made .^2 ^ master is not requircd to 
warn a servant regarding dangers arising from a 
change in conditioiis where the very nature of tbc 
servanfs cmployment puts him on inqtiiry as to the 


§ 295 

dangers likely to arise from the changing condi- 

tions.S3 

§ 294. - Dangers from Negligence of Fel- 

low Servants 

Ordinarily the master need not warn his servant 
against possible or probable dangers from the negligence 
of fellow servants. 

Ordinarily the master has a right to assume that 
his servants, bcing competent, will not be negligent, 
and it is not his duty, on employing asservant, to 
warn him against possible or probable dangers in 
case he is negligent,^^ and it is immaterial that the 
servant so employed is a minor and inexperienced.ss 
The principle, howcver, is not applicable where the 
danger arises from the continued and repeated neg¬ 
ligent acts of a fellow servant so that the master 
is presumcd to know of the dangers and a mas¬ 
ter who knows that a nccd of warning an inex- 
perienccd servant has arisen is bound to give it, al- 
though the danger arose from the negligence of a 
fellow servant.s? A master may not stand by with¬ 
out giving warning where the negligence of a fcl- 
low servant has become apparent to him.^S 

^ § 295. - Dangers Known to Servant 

Where a servant knows and appreciates the dangers 
of his employment, the master is under no obllgatlon to 
glvo warning and instructions thereof, and a like resuit 
follows where, by the exercise of reasonable care, the 
servant couid have known of the dangers likely to be en- 
countered by him. 

Where a servant knows and appreciates the dan¬ 
gers of his employment, the master is under no ob- 
ligation to give warning and instructions thcrcof,^® 


80. U.S.—Norfolk & W. Ry. Co. v, 
Hali, O.O.A.W.Va., 40 F.2d 602—■ 
Petroleum Iron Works Oo. v. 
Wris^ht, O.O.A.Ark., 5 F.2d cer¬ 
tiorari donied 40 S.Ct. 25, 269 U, 
S. 667, 7f) Ij.Kd. 41‘5. 

Mo.—Dohfion V. Otis Hiovator Co., 
26 S.W.2d 042, 324 Mo. 1147. 

89 C.J. p 407 note 02. 

81. N.y.—XUanchard v. Dolawaro, L. 
& W. K. Oo., 105 N.M. 00, 211 N-Y. 
79. 

39 C.J. p 408 noto 93. 

82. ra.—Coli V. Wostinfyhouflo Kloc- 
tric & MU. Co., 70 A. 163, 230 Pa. 
8C. 

83. lowa.—lieard v. J. 0. Hublngor 
Bros. Co., 141 N.W. 418, 159 lowa 
524. 

39 C.J. p 408 noto 95. 

84. U.S.— Corpus Juris cited ia Nor¬ 
folk & W. Ry. Co. V. Hali. O.C.A. 
W.Va., 49 F,2d «02, €05. 

Mo.—Burge V. American ("lar & Foun- 
dry Co., App., 274 S.W. 842. 

39 C.J. p 498 note 96. 


'Praasitory dangers 
Master using reasonable care to 
select competont vice principal and 
eolaborors and furnish safe placo 
and propor Instrumcntalltles for 
work is not roquired to warn cola- 
borors of transltory dangers, arising 
out of performance of moro dclalls, 
caused by acts of fellow servants.— 
Sutton V, Hancock, 141 So. '582, 105 
Fla. 497, 

85. Ala.—Republic Iron & Steel Co. 

V. Woody, '67 So. 441, 174 Ala. 625. 
39 C.J. p 408 note 07. 

86. U.S.—Corpus Juris cited in Nor¬ 
folk & W. Ry. Co. V. Hali, C.C.A. 

W. Va., 40 F.2d 692, 605. 

D.C.—Standard Oil Co. v, Brown, 31 
App.D.C. 371. 

87. Wosh.—Pearson v, Arlington 
Uock Co., 189 P. 659, 111 Wash. 
14. 

39. C.J. p 498 note 99. 

88. Wis.—^Hafnann v, Milwaukee 

Bridge Co., 106 N.W. 1081, 12,7 Wis. 
650, 7 Ann.Cas. 488. . i 
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89. U.S.—TrafHc Motor Truck Cor¬ 
poration v. Olaywell, C.C.A.Mo., 12 
F.2d 419—Atebison, T. & S. F. Ry. 
Co. V. Wyer, C.C.A.Okl., 8 F.2d 30. 
Ky.—^Westinghouso Eloc. & Mfg. Co. 
V. Doakina, 204 S,W.2d 434, 305 ICy. 
885—Robinette v. Norfolk & W. 
Ry. Co., CO 6.W.2d 344, 240 Ky. 
03—X..ouisville & N. R. Co. v. 
White, 297 S.W. 808, 2'2l Ky. 1. 
Me.—McBurnie v. Northrup, 27 A 
2d 823fc 139 Me. 149—Ward v. 
Maine Cent. R. Co., 166 A. 826, 132 
Me. 88. 

Mich.— Corpus Juris olted in JarmsK- 
ko V. Myslywiec, 234 N.W. 105, 263 
Mich. 204. 

MIss.—^Masonite Corp. v. Stevons, 80 
So.2d 77—Poplarville Lumber Co. 
v. Kirkland, 116 So. 191, 149 Miss. 
116. 

Mo.—Corpus Juris quoted in Brooks 
V. Kansas City Gas Co., 127 S.W. 
2d 427, 430, 843 Mo. 1226— Corpus 
jnrls cited in Kirkpatrlck v. Amer¬ 
ican Creosoting Co., 37 S.W.2d 
996, 1004, 225 Mo.App. 774. 

Or.— Corpus Juris olted in Hopkins, 



§ 295 


MASTER AND 8ERYANT. 


56 aj.s. 


and a like‘ resuit follows where, by the exercise of 
rcasonable care, the servant could have known of 
the dangers likely to be encountered by him.^0 Ac- 
cordingly, where the servant is as familiar as the 
master with the situation and the manner of per- 
forming the wo;rk, the master is under no duty to 
instruet him as to any risks,^^i nor need a master 
warn or instruet as to dangers arising from mat- 


ters of common knowledge,^2 including those aris¬ 
ing from the well-known operation of natural forc- 

es.®3 

The source of the servantes knowledge and ap- 
preoiation is wholly immaterial, whether gained 
from his own observations and experience, from 
Information and adviee given him by others,^^ or 


P. & S. Ry. Co.. 298 P. 914, 9,1'6, 137 
Or. 287, rehearlng denied 2 P.2d 
1105, 137 Or. 287. 

Tenn.^Wind Kock Ooal & Coke Co. 

V. Robbins, 1 Tenn..App. 734. 

T^x.—City of Munday v. Shaw, Civ. 
App., 100 fl.W.ad 765, error dis- 
missed. 

Wash.—Hartford v. Northwestern 
Stevedorinff Co., 269 P. 831, 148 
Wash. '501. 

39 C.J. p 499 note 8. 

Beasou for nile 

A warning is never required from 
a master to a servant when the 
servant is apprlsed of the perii, or 
where it is obvioiis and appreciated, 
and this because the law does not 
require a useless thing to be done.— 
Clark v. Wheelock, Mo.App., 293 S. 
W. 466—39 C.J. p 499 note 3 [a]. 

Knowledgfe of yarioTis dangers pre. 
oludlng necassity for waming 

(1) In general.—American H-eating 
& Plumbing Co. v. Keene, C.C.A. 
Miss., 96 F.2d 170—Raudenbush v. 
Baltimore & O. R. R„ D.C.Pa., 63 P. 
Supp. 3'29—39 C.J. p 499 note 3 [f]. 

(2) Danger to station agent of ice- 
covered' platform.—Missouri Pac. R. 
Co, V. Aeby, Mo., '48 S.Ct. 177, 275 

U. S. 426, 72 L.Ed. 361, mandate con- 
formed to Aeby v. Missouri Pac. R. 
Co., 6 S.W.2d 1115. 

(3) Danger from coming in con- 
tact with ensilage cutter.—Collins 

V. Kurth, 247 Ill.App. 156, afflrmed 
153 N.E. 355, 322 111. 250. 

(4) Danger from handlihg creosot- 
ed ties.—Sweany v. Wabash Ry. Co., 
80 S.W.2d 216, 229 Mo.App. 393. 

(5) Danger from mo voment of 
trains. 

Ky.—Louisville & N. R. Co. v. White, 
297 S.W. 808, 221 Ky. 1. 

Mo.—^Ward v. Maine Cent. A. Co., 166 
A. 826, 132 Me. 88. 

N.H.—Jennings v. Boston & M. R. R., 
,132 A. '614, 82 N.H. 323. 

C6) Danger from side sweep of 
cable used to move cars.—Hook v. 
Consolidation Coal Co., 129 A. 490, 82 
N.H. 75. 

90. Mo.r—^Dorpus Juris quoted Izt 

Brooks ,v. Kansas City Oas Co., 
127 'S.W.2d 427, 430, 343 Mo. 1226. 
Tex.—City of Munday v. Shaw*,' Civ. 
1 App., 10^ 3’,W*2d 765, error dis- 
mlssed^Dell v. Lancaster, Civ. 
"ApPi, 285 SiW. 685. 


Wash.—Cummins v. Dufault, 139 P. 

2d 308, 18 Wash.2d 274. 

39 'C.J. p 500 note 4. 

“An employer's duty to wam ex- 
tends only to dangers of which his 
employee is justiflably ignorant."— 
Pasekis v. J. J. Newbury Co., 44 A 
2d 817, 820, 93 N.H. 468. 

Dangers readily ascertalnable 
A master is not roquired to point 
out dangers where Ihey are readily 
ascertalnable by servant himself 
If he makes an ordinarily careful use 
of such knowledge, experience, and 
judgment as he possesses, or where 
servant had ali means necessary for 
ascertaining the conditions and there 
was 110 concealed danger which could 
not be discovered. 

Ark.—Tucker Duck & Rubber Co. v. 
Harvey, 164 S.W.2d 828, 202 Ark.' 
1033—^Williams 'Cooperage Co. v. 
Kittrell, 156 StW. 119, 107 Ark. 
341. 

Or.—Parker v. Norton, 21 P.2d 790, 
143 Or. 165. 

Beasonably careful snan 
Employer owes no duty to Inform 
servant of conditions which are open 
and tComprehensible to reasonably 
careful man.—^Murphy v. Furness, 
Withy & Co., 156 N.E. 886, 259 Mass. 
394. 

91. U.S.—Hardie v. New York Har- 

bor Dry Dock Corporation, C.C.A 
N.T., 9 F.2d 545. 

Ark.—^White v. St. Louis Southwest- 
ern Ry. Co.,' 183 S.W.2d 781, 207 
Ark. 1005—^A. A Electric Co. v. 
Ray, 149 S.W.2d 38, 202 Ark. 85. 
Ga.—Western & A. R. R. v. Michael, 
157 S.E. 226, 42 Ga.App. 603. 

Mo.—^Corpus Juris quoted in Brooks 
V. Kansas City Gas Co., 127 S.W. 
2d 427, 430, 343 Mo. 1226. 

Neb.—Campbell v. Chicago, R. I. & 
P. R. Co., 234 N.W. 395, 120 Neb. 
499. 

N.H,—Owen v. Elliot Hospital, 136 
A 133, 82 N.H. 497. 

39 C.J. p 500 note 6. 

Bqual knowledge 

(1) Where employee's knowledge 
of th-e, perils of the employment 
equal or surpass that of the master, 
there is no duty on the master . to 
apprise the employee of something 
already well kixbwn to him.—-J. 
Williams & Sons v. ‘ Tompklns, '114 
S.W;2d: 845, 195 Ark. 1146—Kdrn v. 
Fanbus, 84 S.W.2d 602, 191^ Ark. 232. 
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(2) Where employee who had 
spont most of life on farm was 
gored by employer’s bull when he 
came within about six inches from 
stanchion from which bull, as em¬ 
ployee knew, was able to withdraw 
head, employer had no superior 
knowledge of risk so as to impose 
duty on him to warn employee.—'■ 
Qulmby v. Shattuck, 187 A 479, 88 
N.H. 262. 

(3) City ^ecretary who was office 
man and ignorant of method of op- 
erating tractor owed no duty to in¬ 
struet City employee as to use of 
tractor, where such employee had 
greater knowledge of tractors than 
secretary.—City of Munday v, Shaw, 
Tex.'Civ.App., 100 S.W.2d 765, error 
dismissed. 

92. lowa.— corpus Juxls clted' in 
Anderson v. Sheuerman, 6 N.W.2d 
125, 128, 232 lowa 705. 

Mo,— Cbrpus Juris quoted in Brooks 
V. Kansas City Gas Co., 127 S.W.2d 
427, 430, 343 Mo. 1226. ' 

Pa.—Faulka v. Fischer, 37 A.2d 674, 
349 Pa. 485. 

Wash.— ^Corpus Juris quoted in Cum¬ 
mins v. Dufault, 139 P.2d 308, 3.1'6, 
18 Wash.2d 274. 

89 C.J. p 501 note 6. 

Facts held not to be matter of com. 
mbn knowledge 

(1) Danger of external burns from 
creosoted ties.—Robinette v. Norfolk 
& W. Ry. Co., 60 S.W,2d 344, 249 
Ky. 93. 

(2) Other facts held not to be 
matter of common knowledge see 69 
C.J. p 601 note 6 [b]. 

93. lowa.—Ck>rpus Juris cited in 
Anderson v. Sheuerman, 6 N.W. 
2d 125, 128, 232 lowa 705. 

Mo. — Corpus Juris quoted in Brooks 

V. Kansas City Gas Co., 127 S. 

W. 2d 42'7, 430, 343 Mo. 1226. 
Wash.— ^Corpus Juris quoted in Cum¬ 
mins V. Dufault, 139 P.2d 302, 313, 
18 Wash.2d 274. 

89 C.J. p 501 note 7. 

94. U.S.—Jories v. Pennsylvania R. 
'tJo., D.C.N.T., 35 FlSnpp. 1017. 

111.—Collins V. Kurth,, 24,7 Ill.App. 
156, afflrmed il53 N.E. 355, 322 111. 
250. 

Or.—^Hopkins v. Spokane, P. & S. Ry. 
Co., 208 P. 914, 137 Or. 287, re- 
hearing denied 2 P.2d 1105, 137 Or. 

287'. ' 'i 

39 C.J. p 502 note 8. 
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from the vcry nature of the work itself.®® It lias 
been held that where the servant has the requisite 
knowledge it is immaterial that the particular dan- 
ger arose out of an act performcd by the servant 
in obedience to an order of his forcman.^® xhe 
mere fact that the servant momentarily forgot the 
perils surrounding him docs not show any fault on 
the part of the master.^*^ 

Where the cmployee knows and appreciates that 
there is scrious danger, the duty to warn him of 
possible danger docs not arise simply because he 
does not apprcciate the prccisc extent of the dan- 
ger.^^ If, howcver, the servant has knowledge of 
the facts, but is entirely ignorant of the risks in- 
volvcd, it is the duty of the master to warn him,^^ 
particularly where the condition is extrahazardous.^ 

It has been held that the master need not warn 
or instruet the servant as to the danger of being 
caught bctwecn the rollers of machinery.2 It has 
also been held that no warning or instruetion need 
bc given to an experienced carpenter,^ or to line- 
men as to various operations connected with their 
employment,^ or to a machinist as to the use of a 
vise and wrench in fitting gas pipes,^ or to a person 
familiar with the operation of machinery as to the 
dangers thereof,® or to painters as to the use of a 


ladder,7 or to a logger as to the hazards of his 
trade,8 or to an experienced employee engaged in 
blastiiig as to the hazards of his work,^ or to an 
experienced foreman as to the proper manner of 
lowering structural Steel,or to a *Vigger” as to 
moving timbers along crossbeams,ii or to a eooper 
as to the proper method of swelling barrels with 
steam and water,i2 or to an experienced servant 
as to the proper way of putting a belt over a pul- 
ley,i2 or to an experienced freight handler of the 
insecurity of an iinfinishcd pile of bales,^^ or to an 
experienced mine worker as to the various risks 
likely to be met by him,i5 or to an experienced 
teamstcr as to the dangers of a hinged seat on a 
wagon,!^ or as to the absence of a hood in a dough 
mixer to a servant who has operated a dough mixer 
equipped with a hood and is familiar with ma¬ 
chinery and was educated as an electrical engi- 
neer.^'^ 

§ 296. - Obvious Dangers 

A master Is not bound to warn and Instruet hlt 
servant as to dangers which are patent and obvious. 

A master is not bound to warn and instruet his 
servant as to dangers whkh are patent and obvi- 
ous.^^ A danger is gcncrally considered as within 


95. Ga.—Lowry v. Atlanta Joint 
Terminals, 89 S,B. 832, 145 Ga. 782. 

39 <1J. p 602 note 9. 

96. Mo.—Penny v. Southea.stcrn Ex¬ 
press Co., App., 35 S.W.Sd 940. 

Tex.—Klrby Lumbor Co. v. Hardy, 
Civ.App.p 196 S.W, 211. 

97. N.H.—Fontaino v. Jo^hnson Lum- 
bor Co., 80 A. 338, 76 N.H. 163. 

30 C.J. p 602inote 13. 

98 . Wis.—Hanson v. Superior Mfg. 
Co., 118 N.W. 180, 136 Wis. 617. 

99. Wyo.—Carney Ooal Co. v, Ben- 
edlct, 129 P. 1024, 21 Wyo. l-BS. 

39 C.J. p 502 noto 15. 

1. 111.—Wysoc-ki V. MIneral Point 
Zinc Co„ 15-4 Ill.App. 863. 

2. Wis.—t)aviH V. Wendlandt, 246 N. 
W. 320, 210 Wis. 322. 

09 C.J. p 502 note 17. 

3. MIss.—Crossott I.iumber Co. v. 
Land, 84 Sc). 15, 121 Miss. 834. 

39 C.J. p 602 note .18. 

4. Mass.—-MacLellan v. Boston EI. 
R. Co., 108 N.E. 767, 221 Mass. 20. 

39 C.J. p 502 note 19. 

5. Mass.—Pearson v. Boston Gas 
Light Co., 87 N.E. 571, 201 Mass. 

' 176. 

6. Tex.—City of Munday v. Shaw, 
Civ.App., 100 S.W.2d 765, error dis- 
missed. 

39 C.J. p 602 note 21. 

7. Mass.—Jacobson v. Favor, 78 N. 
E. 763, 193 Mass. «6. 

66O.XS.-0T 


8. S.C.—Singlcton v. McLeod, 8 S.E. 
2d 908, 193 S.C. 378. 

89 C.J. p 502 note 23. 

9. Ky.—Loulsville & N. R. Co. v. 
Morffan’s Adm'r, 9 S.W.2d 212, 
225 Ky. 447. 

Minn.—Stanich v. Pearson Min. Co., 
141 N.W, 1100, 122 Minn. 29. 

10. N.y. —Fioranjsa v. Rin-ehart & 
Dennis Co., 160 N.Y.S. 210, 164 App. 
l^^iv. 462. 

Pa.—Seybert v. Hay Wallcer Brick 
Co., 92 A. 704, 246 Pa. 558. 

11. Me.—Murinelli v. T. Stuart & 
Son Co., 102 A. 824, 117 Me. 87. 

12. Pa.—Stitzcl V. A. Wilhelm Co., 
69 A. 096, 220 Pa. 664. 

13. N.Y.—Mattos V. Felgenhauer, 
139 N.Y.S. 379, 154 App.Div. 699. 

14. —Cusick v. New York, N. 
H. & H. R. Co., 100 N.E. 539, 213 
Mass. 306. 

15. Ky.—High Spllnt Coal Co. v. 
BaiU*y'H Admr., 37 S.W.2d 22, 238 
Ky. 2,17—Perkins-Harlan Coal Co. 
V. Mercer, 32 S.W.2d 14, 236 Ky. 
618. 

Tonn.—^Wind Rock Coal & Coke Co. 

V. Robbin.s, 1 Tenn.App. 78i. 

39 C.J. p 502 note 31. 

18. 111.—Liebnow v. Wisconsln Lime 
& Cernent Co., 95 N.E. 1030, 251 111. 
42. 

17. lowa.—Sutton v. Des Moines 
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Bakery Co., 112 N.W. 836, 13'5 lowa 
390. 

IS. U.S.—Kane v. Fedoral Match 
Corporation, D.O.Pa., 6 F.Supp. 507. 
Ark.—Tucker Duck & Rubber Co. v. 
Harvoy, 154 B.W.2d 828, 202 Ark. 
1033—Missouri l*ao, R. Co. v. Mar¬ 
tin, '67 S.W.2d 1047, 186 Ark. 1101. 
Ga.—^Western A. R. R. v. Mlchael, 

157 S.E. 226, 42 Oa.App. 603. 
lowa.—Anderson v. Sheuorman, 6 N. 

W.2d 125, 232 lowa 705. 

Me.—McBurnle v. Northrup, 27 A.2d 
823, '139 Me. 149—Ward v. Maine 
Cent. R. CO., 166 A. 826, 132 Me. 88. 
Mass.—Reidy v. Crompton & 

Knowlos Loom Works, 60 N.B.2d 
689, 318 Mass, 135—Fraioll v. New 
York, N. H. & H. R. Co., 190 N.35. 
605, 28'6 Mass. 460—Walsh v. Bos¬ 
ton & M. R. R., 187 N.E. 6'54, 284 
Mass. 250—Oary v. Streeter & Sons 
Co., 169 N.E. 782, 270 Mass. 17-5— 
Breskin v. Boston <Ss M. R. R., 157 
N.E. 681, 260 Mas.s. 414—Ray v. 
Western Union Telegraph Co., 154 
N.E. 863, 258 Mass. 303—Burke v. 
Crimmins, 152 N,E. 43, 266 Mass. 
14. 

Mich.—Jarmoszko v. Myslywiec. 234 
N.W. 105, 253 Mich. 204. 

Miss.—Brown v. Coley, 162 So. 61, 
168 Miss. 778. 

Mo,— -Corpus Juris clted In Brooks 
V. Kansas City Gas Co., 127 S.W.2d 
427, 430, 343 Mo. 1226—Johnson 
.V. Keen, App., 168 S.W.2d 95i2— 
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the rule where it is open and obvious to the senses 
of any man a£ ordinary intelligence,^ or where it is 
as easily discernible by the cmployee as by the mas- 
ter,20 or where it is discoverable in the exercise of 
that reasonable care which persons o£ ordinary in- 
telligence may be expected to take for their own 
safety.21 An employer, however, is not relieved of 
the duty to warn an employee whom he puts to 
work in a place of danger by the fact that the con- 
ditions constituting the danger are obvious, if the 
employee does not know or appreciate, and reason- 
ably should not know or appreciate, the danger thus 
created.2^ 

Particular dangers. A master is not required to 
give either warning or instruction as to the opera- 
tion of a machine where the dangers therefrom are 


obvious to the servant nor need warning be giv- 
en of the obvious danger of Corning into contact 
with moving machinery,24 or coming into contact 
with revolving «hafting^S or set screws, there being 
no factor prescnt which makes their presence a 
source of hidden dangcr,26 or getting hands into 
contact with sharp edges of wood-working ma- 
chinery,27 or putting hands under the dic or plunger 
of a press machine^S or a descending pile,29 or be- 
tween revolving rollcrs nor gencrally necd warn¬ 
ing be given to the servant against placing his 
hands into dangerous places,31 or danger from fly- 
ing particles when Steel or other hard substance is 
struck by a hammer or other instrument, there being 
no circumstances prescnt relieving the servant from 
taking notice of the obvious risks therefrom,32 or 
apparent dangers connected with work performed 


Marsanick v. Luechtefeld, App., 
1^57 S.W.2d, 537—Kirkpatrick v. 

American Creosoting Co., 37 S.W 
.2d 996, 225 MoApp. 774—Norwood 
V. St. Louis-San Francisco Ry. Co.. 
App., 296 S.W. 222—Clark v. Whee- 
lock, App., 203 S.W. 456. 

N.H.—Hook V. Consolidationi Coal 
Co., 129 A. 490, 82 N.H. 75. 

Okl.—Janow v. Lewis, 172 P.2d 31'5, 
197 Okl. 415—Phillips V. Tackett, 
82 P.2d 29, 168 Okl. 143. 

Pa.—Faulks v. Fischer, 37 A.2d 674, 
349 Pa. 485—Rice v. Kringr, 1'66 A. 
833, 310 Pa. 550—Baumgartner v. 
Pennsylvania R. Co., 140 A. 622, 
292 Pa, 106. 

Tenn.—Tennessee Cent. Ry. Co. v. 

Williams, 9 Tenn.App. 529. 

Vt.—Bailey v. Central Vermont Ry., 
28 A.2d 639, 113 Vt. 8, rever.sed on 
other grounds 63 S.Ct. 1062, 319 U. 
S. 350, 87 L.Ed. 1444, conformed 
to 35 A.2d 365, 113 Vt. 433. 

Wash.—Cummins v. Dufault, 139 P. 
2d 308, 18 Wash.3d 274—Hartford 
V. Northwestern Stevedoring Co., 
269 P. 83,1, 148 Wash. 601. 

39 C.J. p 503 note 35. 

Bffect of youth and inexperience se-e 
infra § 306. 

A situatiou or a thing* may be so 
obviously dangerous that there need 
be no warning by the employer to 
his employee as to its existence or 
as to its effect.—Breeee-White Mfg. 
Co. V. Baker, C.C.A.Ark., 106 P.2d 
815. 

19, U.S.—Standard Oil Co. of Louis- 
iana v. Martin, C.C.A.Ark., 21 P.2d 
912. 

Ark.—Tennison v. Hankins, 298 S.W. 

1014, 175 Ark. 1170. 

Mass.—Drake v. Boston Safe Depos- 
it & Trust Co., 30 N.E.2d 226, 307 
IMass. 399. 

Minn,—^Corpus Juris cited Iu Liptak 
V. Karsner, 293 N.W. 612, 613, 208 
Minn. 168—Hetager v. Moran, 210 


N.W. 390, 1'68 Minn. 491, rehearing 
denied 2.10 N.W. 864, 168 Minn. 491. 
Mo.—Johnson v. Keen, App., 168 S. 
W.2d 952. 

39 C.J. p 503 note 36. 

“The test of whether a danger is 
or 'is not apparent or obvious to the 
servant will depend upon whether it 
would be apparent or discoverable 
by the average person of the same 
age, intelligence and experience.”— 
Hendrickson v. Continental Fibre Co., 
|140 A. 669, 663, 3 W.W.Harr., Del., 
1664. 

‘Person of ordinary intelligence, 
knowledge, or experience 
Ky.—'Crouch v. Noland, 38 S.W.2d 
471, 238 Ky. 676. 

Person of ordinary prudence 
Ky,—Robinette v. Norfolk & W. Ry. 
Co., 60 S.W.2d 344, 249 Ky. 93. 

20. lowa.—Anderson v. Sheuerman, 
6 N.W.2d 125, 232 lowa 706. 

Minn.—Liptak v. Karsner, 293 N.W. 

612, 208 Minn. 168. 

Mo.—Johnson v. Keen. App., 168 S. 
W.2d 952. 

39 C.J. p '504 note 37. 

Danger from approachlng trucks 
Where truck owner temporarily 
employed one to repair the truck 
while standing on the highway, dan¬ 
ger from approachlng trucks was as 
obvious to the servant as to the 
master, and hence truck owner had 
no duty to warn servant of the dan¬ 
ger.—Bohlmann v. Penn Electric 
Corporation, 28-6 N.W. !5'52, 232 Wis. 
232. 

21. lowa.—Hardy v. Chicago, R. I. 
& P. R. Co., 115 N.W. 8, 139 lowa 
314, 19 L.R.A.,N.S., 097. 

22. Mass.—Cotoia v. Seale, 27 N.E. 

2d '706, 306 Mass. 101. , 

Speclal experience or ecientifle 
knowledge 

A danger which could be appre- 
hended only by persons possessing 
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special experience or scientifle knowl¬ 
edge is not so obvious as to render 
unriecessary a warning to an em¬ 
ployee who did not have such knowl¬ 
edge or experience.—Cotoia v. Seale, 
supra. 

23. Mass.—Currier v. Whitin Mach. 
Works, 164 N.E. 518, 258 Mass. 82. 

Mich.—Jarmoszko v. Myslywioc, 234 
N.W. 106, 253 Mich. 204. 

Miss.—Brown v. Coley, 152 So. 61, 
168 Miss. 778. 

39 C.J. p 504 note 40. 

24. Mo.—Kirkpatrick v. American 
Creosoting Co., 37 S.W.2d 096, 225 
Mo.App. 774. 

39 C.J. p 504 note 41, 

25. Mass.—Goulding v. Eastern 
Bridge & Structural Co., 96 N.E. 
71, 210 Mass. 62. 

39 C.J. p 504 note 42. 

28. Ark.—National Drain. Co. v. 

Bell, 180 S.W. 984, 121 Ark. 633. 

39 C.J. p '504 note 43. 

27. Wi.s.—Montevilla v. Northern 
Purniture Co., 141 N.W. 279, 153 
Wis. 292, '297. 

39 C.J. p 504 note 44. 

28. Wis.—Rahles v. J. Thompson & 
Sons Mfg. Co., 118 N.W. 350, 137 
Wis. 606, 23 L.R.A.,N.S., 296, re¬ 
hearing denied 119 N.W. 289, 137 
Wis. 506, 23 L.R.A.,N.S., 296. 

39 C.J. p 504 note 45. 

29 . Cal.—Mugford v. Atlantic, G. & 
P. Co., 96 P. 674, 7 Cal.App. 672. 

30. N.D.—Hanel v. Obrigewitsch, 
168 N.W. 45, 39 N.D. 640. 3 A.L.R. 
1029. 

39 C.J. p 604 note 47. 

31. Mass.—Cary v. Streeter & Sons 
Co., 169 N.E. 782, 270 Mass. 175. 

39 C.J. p 504 note 48. 

32. lowa.—Meyers v. Bennett Auto 
Supply Co., 1'51 N.W. 444, 169 lowa 
383. 

39 C.J. p 504 note 49. 
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on a roof,33 or danger from falling where the seiV- 
ant is working in a perilous position;34 or where 
the fall was caused by a condition actually known 
to the servant,35 or plainly obvious to him.36 

A master need not warn as to obvious dangers 
connected 'with the handling of heavy objects,^^ 
or apparent dangers connected with the tearing 
down of structures,38 or where the injury rcsults 
from the fall of a pile of materials, the danger be- 
ing apparent,3 9 or from overhanging banks in grav- 
el pits,40 or from the fall of material during the 
operation of a stcam shovel,^! or dangers from fall¬ 
ing of trecs or limbs to Ihose engaged in logging 
or wood 'Cutting opcrations,42 or from bcing struck 
by a logging cable,43 or danger to a workman en¬ 
gaged in painting iron columns while they are be- 
ing loadcd on a car,^^ or dangers arising from an 
obvious defcct in the insulation of an elcctric wire'^^ 
or from tlic prcscncc of splintcrs or nails in planks 
forming part of a stagiiig,46 or from stcpping on a 
visibly loose board or planlc-^*^ 

A master is not bound to warn employees of ma¬ 
ture age and discretion of the obvious danger of 


stepping into a pool of steaming water in plain 
view,48 or of the danger to a fireman using sawdust 
and shavings for fuel, as a resuit of which a back- 
fire or explosion ensues.^3 A servant is not re- 
quired to be warned of the danger of boarding cars 
while in motion,50 or alighting therefrom and land- 
ing on a place made dangerous by gravel, the pres- 
ence of which ‘was known by the servant,^! or of 
getting a foot under a car whcel nor need rail- 
way employees be warned of dangers because of the 
limited clearance between a car and a doorway 
entry,53 or a freight platform nor is a railroad 
company bound to instruet and point out to an ex- 
perienccd servant the location and distance of the 
abutments, bridges, poles, and switches along the 
line of its track;55 neither is it negligence to direct 
an cmployee to board a switch engine, and to fail 
to warn him of the danger of engines or trains mov- 
ing on the tracks,56* or to fail to warn a sorvant of 
the dangers of operating a small push car in rail¬ 
road yards.®7 A master need not warn an employce 
of ordinary intelligence of the approach of air- 

plancs.S8 


33. Pn,—Hanlo.y v. Carne#,"ie Steel 
Co., 100 A. 0-13, 2ijC Pa. 44. 

30 C.X p 004 note 50, 

34. Mich.—Walkcr v. Oinsburgr, 222 
N.W. 102. 244 MitJh. 5XS. 

30 C.J. p 5H4 noto 51. 

35. Mo.—John.son v. Kocn, App., 16S 
S.W.2d 052. 

89 C.J. p 505 noto 52. 

36. Ark.—Tuokor Duok Kuldior 
Co. V. Harvey, 154 S.W.2(i S2S, 202 

Ark. 102,'!.R. Co. v. 

Martin, '57 S.VV.2a 1U47, 186 Ark. 
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Mo.—John.son v. Koen, App., 168 S. 
W.2d 052. 

39 C.J. p 505 noto 52. 

37. Minn.—Hotagor v, Moran, 210 
KW. 200, 108 Minn. 491, rohearins 
denied 210 N.W. 864, 168 Minn. 
491. 

39 C.J. p 505 nolo 64. 

PiliZLg’ ties 

Ark.—Arkaiisas l*ortland Coment Co. 
V. Taylor, 18 S.W.2a 904, 179 Ark. 

ai5. 

TJnloaaixLg' 0 lieet metal 
Ark.—TenniHon v. Hankins, 298 S.W. 
1014, 175 Ark. 1170. 

38. Waflh.—BrouKhton v. Oregon- 
Washington R. ik, Nav. Co., 244 P. 
558, 138 Wa.sh. 298. 

39 C.J. p 505 note 55. 

39. Wis.—Biiotz V. Valentlne-Clark 
Co., 140 N.W. '54, 152 Wia. 494. 

39 C.J. p 605 notci 56. 

40. 111.—Montgomcry v. Robertson, 
82 N.E. 396, 229 Jll. 466. 

39 C.J. p 605 note 67. 


41. Ky.—Hassett v. Richardson, 183 
S.W. 900, 169 Ky. 342. 

42. Ind.—Simon v. Shaffer, 161 N. 
N. 836, 84 Ind.App. 053. 

Mass.—Drako v. Boston Safo Peposit 
& Trust Co., 30 N.K.2a 226. 307 
Mass. 299. 

S.C.—Stroman v. Hooper Con.st. Co., 
172 S.B. 417, ,171 S.C. 392—Orior v. 
Winyah Lumber Co., 141 S.K. 685, 
144 S.C. 10. 

29 C.J. p '505 not.e 69. 

43. Wash.—0'Doll v. Northern 
Coast TJmber Co., 115 P. 1085, 63 
Wa.sh. 546. 

44. Del.—American Bridge Co. v. 
Vahnito, 72 A. 400, 23 Del. 370, 
Ann.Cas.l912D 69. 

45. Mas.s.—THimbroke v. Cambridgo 
Nloatric Dight Co., 84 N.19. 331, 197 
Mas.s. 477. 

46. Mass.—Noonnn v. Poloy, 105 N. 
E. 558. 217 Mass. 56-6, L.R.A,1915P 
1030. 

47. Ark.—Chicago, R. I. & P. R. Co. 
V. Hicks, 198 S.W. ’629, 131 Ark. 
593. 

39 C.J. p 505 note 64. 

48. Ark.—1‘okin Cooporage Co. v. 
Love, 202 S.W. 824, 123 Ark. 599. 

49. Wash.—Prop.s v. Washington 
Pulley & Mfg. Co., lll P. 888, 61 
Wash. S, 45 D.R.A.,N,S., 658. 

50. N.C.—^Wiggins v. Seaboard Air 
Line 11, Co., 70 S.E. 932, 154 N.C. 
577. 

X)a.—Vilsock v. Youghiogheny & 
Ohio Coal Co., 100 A. 530, 256 Pa. 
90. 


51. Ark.—Louisiana & A. R. Co. v. 
Mlloa, 103 S.W. 158, 82 Ark. 634, 
11 L.R.A.,N.S., 720. 

52. Ky.—McCulley v. Elkhorn Coal 
Corp., 250 S.W. 53, 202 Ky. 182. 

Pa.—Vilsock v. Youghiogheny & Ohio 
Coal Co., 100 A. 630, 256 l>a. 00. 

53. Mich.—Sage v. Wyandotte Ter- 
minal R. Co., 169 N.W. 139, 103 
Mich. 194. 

39 C.J. p 506 note 70. 

54. Wis.—TLiring v. G-reat Northern 
R. Co., 119 N.W. 325, 137 Wis. 267. 

55. Mass.—CrosKS v. Spraguo, Brced 
cSt Brown R. Co., 111 N.IO. 676. 223 
Mass. 144. 

ITnproteoted opening ia “bridge 
Va.—Southern Ry. Co. v. Wilmouth, 
153 S.E. 87'4, 154 Va. 682, CfTtlo- 
rari denlcd Wilmouth v. Southern 
Ry. Corporation. 61 S.Ct. 81, 282 
U.S. 878, 76 L.Ed. 775. 

56. Mich.—Kaski v. Chicago, M. & 
St. P. R. Co., 133 N.W. 790, 116 
Minn. 137. 

57. Minn.—Mattson v. Chicago, St. 
1>. M. & O. R. Co., 114 N.W. 750, 
103 Minn. 229. 

58. Rmployee working near airplane 
runway 

Wlu^re only danger to which em- 
ployeo was exposed while lighting 
ilares and placing flags along a diteh 
oponed near an airplane runway was 
that from an airplane which in land- 
ing might miss runway or land on 
runway and continuo off of it, which 
danger was obvious to a man of or¬ 
dinary Intelligence, master was not 
negligent in failing to send some one 
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§ 297 

§ 297. — Work Done in Improper Man- 
ner 

A8 a general pule a master need not anticipate that 
his servant will peVform his work In an Impropep man- 
ner, and he is not bound to warn his servant of dan- 
gers resulting from an improper method adopted by the 
servant of performing his task. 

A master is not bound to warn his servant of 
dangers resulting from an improper method adopted 
by the servant of performing his task, and, as a 
rule, need not anticipate that the work will not be 
performed in a proper manner,®^ and need not give 
warning of dangers which oan aris e only through 
the servanfs disobedience of instructions.^^ Al- 
though, where there are two ways to perform work, 
one safe and one unsafe, the servant must adopt 
the safe way if he knows or might know of it in 
the exercise of ordinary care,®i in the absence of 
this knowledge on the part of the servant, it is the 
duty of the employer to instruet as to the proper 
method of doing the work,^2 and point out the dan¬ 
gers connected with the unsafe method,® 3 and on his 


a 

failure to do so, he cannot complain that the servant 
has adopted the unsafe method of doing the work,®^ 
but, on the contrary, will be held liable for any re¬ 
sulting injury;®® and in such case it is immateria! 
that the servant had some knowledge of the dangers 
involved in his method of doing the work.®® 

I 298. - Unusual or Improbable Dangers 

The master Is not requlred to >varn his servant of 
unexpected, improbable, or unusual dangers. 

A master is under no obligation to warn his serv¬ 
ant of a special danger which springs out of a par- 
ticular fact, which in its details cannot be antici- 
pated,®7 or generally of any dangers which cannot 
be reasonably apprehended;®® in other words, the 
master is not requircd to caution a servant against 
unexpected, improbable, and imusual occurrcnces,®^ 
where there is no appearancc of danger,'^0 and his 
duty to warn is limited to such perils as may rea¬ 
sonably bc anticipated.'^^ 


along" with deceased employee to 
warn him of approach of alrpianes 
so as to make master liable for om- 
ployee’s wrongful death.—Janow v. 
Lewis, 172 P,2d 316, 197 Okl. 416. 

59. Ga.—Howard v. Central of Geor- 
gia R. Co., 75 S.E. 624, 138 Ga. 637. 

39 C.J. p 505 notes 76, 7'6. 

Porformance in oitstomary way 
A master has the right to assume 
that a sorvant will perform his du- 
ties in the cusLomary way and that 
he will particularly follow a course 
for a long time observed by his fel- 
low workmen.—Moon v. City of 
Chattanooga, 10 Tenn.App. 82. 

60. Mich.—Aphoresmenos v. Mcln- 
tosh, 155 N.W. 715, .189 Mlch. 680. 

Mlnn.—Ludwig v. Spicer, 109 N.W. 
832, 99 Minn. 400. 

N.Y.—Dillon v. Matthews Slate Co., 
134 N.Y.S. 365, 150 App.Div. 1. 

39 C.J. p 506 note 77. 

61. N.D.—Ilanel v. Obrigewitsch, 
168 N.W. 45, 39 N.D. 640, 3 A.L.R. 
1029. 

Va.—^Washington-Southern R. Co. v. 
Cheshire, 65 S.E. 27, 109 Va. 741. 

62. N.H.—Musgravo v. Great Falis 
Mfg, Co., 169 A. 583, 86 N.H. 376. 

N.C.—Williams v. Seaboard Air Line 
Ry. Co., 155 S.E. 881, 199 N.C. 767. 
39 C.J. p 505 note 79. 

Simple methods and appliances see 
infra § 800. 

Sasigeroas pi^iotlce 
An employer's failure to warn em- 
ployees of dangerous practice when 
such warning should be given is vio- 
lation of positive duty.—Isabelle v. 
Crystal Laundry, 41 A.2d 241. 93 N. 
H. 264. i 


Tools and appliances 
Master does not discharge his full 
duty toward his employees mcroly 
by furnishing sultable tools and ap- 
pliances, if instructions are neces- 
sary as to purposes and manner of 
use.—Musgrave v. Great Palis Mfg. 
Co., 1'69 A. 683, 86 N.H. 375. 

63. Mo.—Evans v, General Explo- 
sives Co., 239 S.W. 487, 293 Ho. 
364. 

N.H.—^Musgrave v. Great Palis Mfg. 
Co., 169 A. 683, 86 N.H. 375. 

64. Mass.—Dagis v. Walworth Mfg. 
Co., 100 N.E. 620. 213 Mass. 624. 

39 C.J. p '506 note 82. 

65. Mass.—Dagis v. Walworth Mfg. 
Co., 100 N.E. 620, 213 Mass. 624. 

39 C.J. p 606 note 82. 

66. Pa.—Dong V. Greenough Red 
Ash Coal Co., 69 Pa.Super. 235. 

Tex,—Culf, C. & S. P, R. Co. v. Arch- 
ambault, Civ.App., 94 S.W. 1108. 

39 C.J. p 506 note 83. 

67. Wyo.—^Corpus Juris quoted in 
Galicich v. Oregon Short Line R. 
Co., 87 P.2d 27, 30, 64 Wyo. 123. 

39 C.J. p 606 note 84. 

68. U.S.—Madison v. Phillips Pe¬ 
troleum Co., C.C.A.Tex., 88 F.2d 
615, certiorari denied 57 S.Ct. 946, 
301 U.S. 703, 81 L.Ed. 1358—Tralllc 
Motor Truck Corporation v. Clay- 
well, C.C.A.MO., 12 P.2d 419—Atch- 
ison, T. & S. P. Ry. Co. v. Wyer, 
C.C.A.Okl., 8 P.2d 30. 

Ark.—Milner v. Standard Veneer Co., 
8 S.W.2d 466, 177 Ark. 986. 

N.H.—Kenney v. Boston & Maine R. 
R., 33 A.2d '657, 92 N.H. 495— 
Trombly v. H. P, Hood & Sons, 
.146 A. 815, 84 N.H. 119—Owen v. 
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Blliot Hosspilal, 186 A. 133, 82 N. 
I H. 497. 

Tex.—Dell v. Lancaster, Civ.App., 
285 S.W. 685. 

Wyo.—Corpus Juris guoted In Gali¬ 
cich v. Oregon Short Lino R. Co.. 
87 P.2d 27, 30, 54 Wyo. 123. 

39 C.J. p 506 note 85. 

Otherwlse stated 

The master need not warn of dan¬ 
gers which he cannot be doomed to 
have foreserm. 

Mo.—Marsanick v. Luechtfeld, App., 
157 S.W.2d 537. 

pa.—Baumgartner v. Penn.sylvania 
R. Co., 140 A. 622, 292 Pa. 106. 

69. Ala.—^Corpus Juris quoted In 
Seaboard Air Line Ry. Co. v. Hack- 
ney, 115 So. 869, 873, 217 Ala. 382. 

Ga.—Blair v. Fulton Bakery, 24 S.E. 

2d 698, '68 aaApp. 870. 

Wyo.—Corpus Juris guoted in Gali¬ 
cich V. Oregon Short Line R. Co., 
87 P.2d 27, 30, 64 Wyo. 123. 

39 C.J. p 607 note 86. 

70. Ala—Corpus Juris guoted in 
Seaboard Air Line Ry. Co. v. 
Hackney, 116 So. 860, 873, 217 Ala. 
382. 

Wyo.—Corpus Juris qtuoted in Gali¬ 
cich V. Oregon Short Line R. Co., 
87 P.2d 27, 30, 54 Wyo. 123. 

39 C.J. p 607 note 87. 

71. Ala.—Corpus Juris guoted in 
Seaboard Air Line Ry. Co. v. Hack¬ 
ney, U6 So. 869, 873, 217 Ala. 382. 

Ga.—Blair v. Fulton Bakery, 24 S. 

B.2d 598, 68 Ga.App. 879. 

Tex,--San Antonio & A. P. Ry. Co. 

V. Biggs, Civ.App., 283 S.W. 627. 
Va.—Norfolk & W. Ry. Co. v. Lump- 
kins, 144 S.E. 485, 151 Va. 173. 
W.Va—Linville v. Chesapeake & O. 



66 C.J. S. 

§ 299. - Risks Naturally Incident to Serv¬ 

ice 

Where the rfsks or dangers are naturally Incident to 
the employment, there is no obligation on the master to 
warn or instruet, uniess secret dangers exist of which 
he has knowledge and the servant has not. 

Where the risks or dangers are naturally incident 
to the employment, there is no obligation on the 
master to warn or instruet,'^2 uniess secret dangers 
exist of which hc has knowledge and the servant 
has not,'73 and the master has knowledge of the 
servantes ignorance.*^^ 

§ 300, - Simple Methods and Appliances 

The master Is not bound to Instruet the servant as to 
simple tasks, or as to the use of simple appliances or de- 
vices. 

Where a master employs workmen to do simple 
tasks, requiring only average strength and intelli- 
gence, he is not bound either to instruet the labor- 
ers or to inquire into their cxpcrience,'^5 and the 
same rule holds truc where the appliances and de- 
vices which the servant is required to use are of a 
simple character.'^^ 


§ 302 

§301. - Dangers from Extraneous Caus- 

es 

Where the master has knowledge that the particular 
employment is, from extraneous causes, hazardous or 
dangerous to a degree beyond what It falrly imports or 
is un-derstood by the servant to be, he is bound to Inform 
him of the fact. 

Where the master has knowledge that the par¬ 
ticular employment is, from extraneous causes, haz¬ 
ardous or dangerous to a degree beyond what it 
fairly imports or is understood by the servant to be, 
he is bound to inform him of the fact, and, if he 
fails to do so, he is liable for such damages as the 
servant may sustain by reason of such causes.'^'^ 

§ 302. - Dangers from Work outside 

Scope of Employment 

Where a servant Is ordered to do work outside of the 
scopo of his employment, the master is under the same 
obligation to warn and Instruet him as though he were 
engaged in his regular employment. 

Where a servant is ordered to do work outside of 
the scope of his employment, the master is under the 
same obligation to warn and instruet him as though 
he were engaged in his regular employment,^8 but 
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Ry. Co., 177 S.R. 538, 116 W.Va. 
610. 

Wyo,—Corptis Juris (luoted ia Gall- 
clch V. Oroffon Short Lino li. Co., 
87 I\2a 27, 30, 64 Wyo. I23. 

39 C.J. p 607 noto 88. 

2}eterailaatlve la(iuir 7 in net ion 
against employor for Injuries to om- 
ployee, on whom sign foll -when fcl- 
low cmployco, -whom plaintiff wns 
a.sHlatlnff to ralse it to top of powt, 
rf!loa8<*d his hold thoreon as resuit 
of post tipping, -wns not whether do- 
fendant'H ropresentativo, cliroctinfi: 
work, should ha ve antici pated that 
accident would happen precisely 
it did, but whether ehanco of algn 
falllng* becauae of insocure p(»Ht wa» 
so groat that ordlnary employ^T in 
defendant's position would havo rec- 
ognizod danger and warned plaintiff 
thernof.—Perreault v. Allen Oil Co., 
170 A. 3C6, 87 N.Tf. 3<)6. 

Ordlnarily prudout suau 
Kmployor rnust warn only against 
dangers which an ordinarily pru- 
dent man mlght reasonably antici¬ 
pate might occur in ordlnary oourse 
of ciinploymont.—Miller v. Paine 
Lumber Co., 227 N.W. 933, 202 Wis. 
77, reheard 230 N.W, 702, 202 Wi.s. 
77—MontovilJa v. Northern Furliture 
Co., 141 N.W. 279, 163 Wls. 292, 

72, U.S.—Kane v. Pederal Match 
Corporation, D.C-Pa., 5 F.Supp. 
607. 

111.—Nardoni v. Chicago & E. I. Ry. 

Co., 261 Ill.App. 339. 
lA .—Simmons v. Doullut & Ewin, 


App., 14’5 So. 708, rehoaring denied 
146 So. 772. 

Mo.—Renjamin v, C. Hager & Sons 
HIngo Mfg. Co., App., 273 S.W. 754. 
Tonn.—Moon v. City of Chattanooga, 
10 Tenn.App. 82. 

39 C.J. p 507 note 89. 

Assumptlon of ordlnary risks see in¬ 
fra §§ 371-378. 

Poreseeable daugers ’ 

The ma.ster i.s not obliged to warn 
of dangers which the servant may 
be deemed to have foreseen as nec- 
-essarlly Incidontal to the employ¬ 
ment. 

Mo.—Marsanick v. Luechtcfold, App., 
157 S.W.2d 537. 

l^n.—Baumgartner v. Pennsylvania 
R. Co., 140 A. 622, 292 Pa. 10'6. 

73, Ala.—Seaboard Air Line Ry. Co. 
V. Latham, 127 So. 679, 28 Ala.App. 
490. 

39 C.J. p 607 note 90. 

74. N.J.—Murphy v. Rockwell Bn- 
gineering Co., 67 A. 444, 70 N.J. 
Law 374. 

75, U.S.—Aoua System v. Kodakos- 
ki, O.C.A.Canal Zone, 88 F.2d 395. 

Ala.—Corpus Juris iu Sea¬ 

board Air Line Ry. Co. v. Hack- 
ney, 116 So. 869, 873, 217 Ala. $82. 
Va,—Southern Ry. Co. v. Chadwick, 
132 S.E. 191, 1*44 Va. 443. 

39 C.J. p 607 note 92. 

76. U.S.—Tramc Motor Truck Cor¬ 
poration V. Claywell, C.C.A.MO., 12 
P.2d 419. 

Ala.—Corpus Juris ^uoted lu Sea- 
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board Air Lino Ry. Co, v. Hackney, 
1,15 So. 869, 873, 217 Ala. 382. 

39 C.J. p 607 nolo 93. 

Particular appliances or devices lield 
within rule 

(1) Axe.—Davidson v. Perkins- 
Bowllng Coal Co., 74 S.W.2d 1, 265 
Ky, 649. 

(2) Railroad push car.—Southern 
Ry. Co. V. Chadwick, 132 S.E. 101, 144 
Va. 443. 

(3) Stanchions in railway mail car, 
—Norfolk & W. Ry. Co. v. Hali, C.C. 
A.W.Va. 49 r.2d 692. 

(4) Two-wheeled truck.—Hetager 
V. Moran, 210 N.W. 390, 168 Minn. 
491, rehcaring denied 210 N.W. 864, 
168 Minn. 491. 

(6) Footstool.—Pasekis v. J. J. 
Nowbury Co., 44 A.2a 817, 93 N.H. 
468. 

(6) Wire mesh basket leaf burner. 
—^Anderson v. Sheuerman, 6 N.W.2d 
12'5, 232 lowa 705. 

(7) Other appliances or devices 
see 39 C.J. p 607 note 93 [a]. 

77. Okl.—Ft. Smith & W. R. Co. v- 
Ketis, UO P. 661, 26 Okl. 096. 

Tex.—Texarkana & Ft. Smith Ry. 
Co. V. Smith, Civ.App., 270 S.W. 
867. 

39 C.J. p 608 note 94. 

78. Va.—Norfolk & W. Ry. Co. v. 
Lumpkins, 144 S.E. 486, 161 Va. 
173. 

89 C.J. p 608 note 96. 
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the duty does not exist merely because of the change 
of employment; it arises only when the scope of 
the new employment is of such character that a 
warning is required.'^^ master is not charge- 

able with negligence for failing to warn a servant 
of danger where he is injured while working out- 
side of the scope of his employment, voluntarily and 
without orders,®0 or where he performs a dangerous 
act whkh has been forbidden,si or works in a place 
where he has been forbidden to work.82 

§ 303. - Miscellaneous 

The rule requirrng warning and instruction as to 
dangers of which the employer has actual or construc¬ 
tive knowledge, and knowiedge of which is not charged 
to the employee, has been applied to particular dangers. 

The rule requiring warning and instruction as to 
dangers of which the employer has actual or con¬ 


structive knowiedge, and knowiedge of which is 
not charged to the employee, has been applied to 
dangers from failing objects;®^ from the fall of the 
walls or roof of a naine,S4 quarry,S5 excavation,S6 

or structure from the fall of materials improp- 
erly piled;S8 dangers from coming into contact 
with wires^S or othcr places^O charged with dan¬ 
gerous electric current; dangers involved in the 
handling of heavy objects;®^ or from the vicious 
propensities of animals;^^ or defects in a track,93 
or from obstructions in too close proximity there- 
with.94 

The rule has also been applied to dangerous ma- 
chinery,95 or appliances,^® or defects therein;®^ 
as to the properties of dangerous Chemicals,or 
the presence of poisonous fumes, or dust;l- or the 
dangers of occupational disease;^ the dangerous 


79. lowa,.—^Haskell v. L. J. Kurtz 
Co., 162 N.W. 598, 181 lowa 30, L. 
R.A.1917F 369. 

39 C.J. p 509 note 96. 

80. N.J.—Marshall v. Burt, 69 A. 
183, 75 N.J.Law 624. 

39 C.J. p 509 note 97. 

81. Ala.—Louisville & N. R. Co. v. 
Pettis, 89 So. 201, 206 Ala. 96, 

Miss.—Porbus v. Cobb Bros. Const. 
Co., 186 So. '643, 184 Miss. 647. 

82. Ky.—^Clark County Constr. Co. 

V. Richard, 259 S.W. 331, 202 Ky. 
276. 

83. N.H.—Turner v. Globe Auto¬ 
matic Sprlnkler Co., 128 A. 529, 81 
N.H. 443. 

39 C.J. p '509 note 1. 

84. Va.—Osborn v. Darby Coal Mln. 
Co., 86 S.E. 834, 118 Va. 157. 

39 C.J. p '509 note 2. 

85. Ky.—Prazier v. Danner, 142 S. 

W. 216, 146 Ky. 76. 

86. Cai.—Brown v. Sharp-Hauser 
Contracting Co., 112 P. 874, 159 
Cal. 89. 

39 C.J. p 509 note 4. 

87. Md.—Pennsylvania Steel Co. v. 
Nace, 77 A. 1121, 113 Md. 460, 46 
L..R.A.,N.S., 281. 

39 C.J. p 509 note 5. 

88. N.C.—McMahan v. Carolina 
Spruce Co., ,105 S.E. 439, 180 N.C. 
636. 

39 C.J. p '609 note 6. 

86. Tex.—City of Austin v. Johnson, 
Clv.App., 195 S.W.2d 222. 

Va.—^Norfolk & W. Ry. Co. v. Lump- 
kins, 144 S.E. 485, 151 Va. 173. 

39 C.J. p 609 note 7. 

60. Ky.—Citizens’ Tei. Co. v. Wake- 
fleld, 126 S.W. 127. 

39 C.J. p '509 note 8. 

61. Wash.—-Meigs v. Porter, 12G P. 
411, 70 Wash. 164. 

89 C.J. p 510 note 9,. 


92. Cal.—Pererlra v. Silvey, 176 P. 

371, 38 Cal.App. 346. 

39 C.J. p ‘510 note 10. 

63. Mich.—Graham v. Delroit, G. H. 
& M. R. Co., 115 N.W. 993, 151 
Mich. 629, 25 L.R.A.,N.S., 326. 

39 C.J. p 510 note 11. 

94. Tex.—Houston & T. C. R. Co. 
V. Robins, Civ.App., 23 S.W.2d 461, 
error refused. 

39 C.J. p '510 note 12. 

95. Wis.—Kaczmarek v. Geudor, 

Paeschke & Prey Co., 184 N.W. 348, 
148 Wis. 46, 44 L.R.A.,N.S., 779, 
Ann.Cas.l918A 1139,. 

39 C.J. p 610 note 13. 

96. Kan.—Turner v. Atehison, T. & 

5. P. ,R. Co., 111 P. 433, 83 Kan. 
315, reheard 116 P. 482, 85 Kan. 

6 . 

39 C.J. p 510 note 14. 

97. Mo.—Henley v. United Parmers’ 
Gin Co., App., 293 S.W. 481. 

39 C.J. p 510 note 15. 
parfcioular defects 

(,1) Defect in derrick.—^Wilson & 
Toomer Perlilizer Co. v. Lee, 106 So. 
462, 90 Pia. 632. 

(2) Defects in motor vehicles. 
U.S.—Breeee-White Mfg. Co. v. Ba¬ 
ker, C.€.A.Ark., 106 P.2d SV5. 

Cal.—Metz v. Southern Pac. Co., 124 
P.2d '670, 51 Cal.App.2d ,260. 

Okl.—Casualty Rociprocal Exchange 
V. Sutfln, 1C6 P.2d 434, 196 Okl. 
5'67. 

(3) Other particular defects see 39 
C.J. p 510 note 15 [b]. 

98. Minn.—^Corpus Juris cited in 
Symons v. Great Northern Ry., 293 
N.W. 303, 307, 208 Minn. 240. 

Miss.—'Corpus Juris oitsd in Ameri¬ 
can Sand & Gravel Co, v. Reeves, 
151 So. 477, 168 Miss. 608. 

Or.—Voshall v, Northern Pacific Ter- 
minal Co., 240 P. 891, 116 Or. 237. 
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Particular Chemicals or manner of 
injury 

(1) Oxalic acid solution.—Harvey 
V. Wolch, 163 A. 417, 86 N.H. 72. 

(2) Sulphuric acid solution.—Mus- 
grave v. Great Palis Mfg. Co., 169 
A. 583, 86 N.H. 375. 

(3) Danger of cxtornal burns from 
croosoled ties.—Robinette v. Nor¬ 
folk & W. Ry. Co., 60 S.W.2d 344, 249 
Ky. 03. 

(4) Other particular Chemicals or 
manner of injury seo 30 C.J. p 511 
note 16 [a]. 

99. Ga.—Middiobrooks v. Atlanta 
Metallic CaHk<‘t Co., 11 S.E.2d 682, 
63 Ga.App. 620 . 

Minn.—Corpus Juris cited in Sy¬ 
mons V. Great Northern Ry. 293 
N.W. 303, 307, 208 Minn. 240. 
N.H.—Plarvey v. Wolch, 163 A. 417, 
86 N.H. 72. 

Pa.—Baumgartncr v. Pennsylvania 

R. Co., 140 A. 622, 292 Pa. 106. 

30 C.J. p 611 note 17. 

1. Ark.—Harmon v. Ward, 149 S. 
W.2d 575, 202 Ark. 64. 

Mass.—Thompson v. United Labora¬ 
tories Co., 108 N.E. 1042, 221 Mass. 
27C. 

Silica dust 

U.S.—Gal(?ota v. U. S. Gypsum Co., 
C.C.A.N.Y., 123 F.2d 947, certio¬ 
rari donied U. S. Gypsum Co. v. 
Galeota, 62 S.Ct 798, 315 U.S. 813, 
86 L.Ed. 1211—Jacque v. Lock In- 
sulator Corporation, C.C.A.N,Y., 70 
P.2d 680, certiorari donied Locke 
Insulator Corporation v. Jacque, 55 

S. Ct. 99, 293 U.S. 585, 79 L.Ed. 681. 
Mass.—Reidy v. Crompton «& Knowles 

Loom Works, 60 N.B.2d 689, 318 
Mass. 135. 

2. Ga.—Middlebrooks v. Atlanta Me¬ 
tallic Casket Co., 11 S.E.2d 682, 63 
Ga.App. 620. 

Me.—Spence v. Bath Iron Works 
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propertics of dynamite,^ detonating caps,^ or other 
explosive agcncies,^ or of their prcsence;® or dan- 
gcrs in a passagcway used by tlie servant in the 
pcrformancc of his duties;'^ or from a defect in,^ 
or other dangerous condition of, a floor or place 
of work,^^ or openings thercin, the presence of 
which is not chargcablc to the knowlcdgc of the 
servant or gcnerally, the dangerous condition 
of any place to which the employee^s duties carry 
him;^^ or of the dangerous characteristies of the 
various instrumentalities used in the prosccution 
of the work.^^ 

§ 304. Age and Experience of Employee 

The cluty of the master to warn and instruet a 
servant where he is mature and expericnced is con- 
sidered infra § 305, and where he is inexperienccd 
and youthful, infra § 306. 

Examine Pocket Parts for later cases. 

§ 305. - Experienced Employee 

Although no duty rests on the employep to warn ex¬ 


perienced employees of dangers ordinarily incident to the 
employment, he is bound to warn them of latent, ab- 
normal, or unusual dangers of which he is aware, and of 
which they are not aware. 

Although no duty rests on the employer to warn 
experienced employees of dangers ordinarily inci¬ 
dent to the employment,13 he is bound to warn them 
of latent, abnormal, or unusual dangers of which 
he is aware, and of which they are not aware.i'^ 
An employee of mature years is presumed to be 
acquainted with the dangers incident to the Serv¬ 
ice and the employer may assume that an adult 
servant possesses such ordinary intelligcncc, judg- 
ment, and discretion as will enable him to apprcci- 
ate obvious danger,i6 and that the servant knows 
those facts of common experience and observation 
which are known to persons of his age and expe- 
rience,!'^ and no duty rests on the master to warn 
and instruet him as to the possible or probable daii- 
gers of the employment, where he is mature, in- 
telligcnt, and experienced in the work, and the mas- 
tcr has no notice or reason to believe that he is not 
fully competent and acquainted with such dangcrs.i^ 
Where a servant solicits employment in a particular 


Corporation, 37 A.2d 174, 140 M<‘. 
287. 

Ma.ss.—Rfiidy v. Crompton & Knowl<*s 
Loom Works, 60 N.i0.2d 589, 3JS 
Mass. 135. 

Tcnn.—»St(‘hic:r v. Sponcor, 145 S.W. 

2d 647, 24 Tenn.App. 389. 

39 C.J. p 511 note 19. 

3. Mich.—Krcft v. Groat Lakos 
Slono & Limo Co., 184 N.W. 397, 
215 Mich. 700. 

39 C.J. P 511 noto 20. 

4. Ky.—Thrashor v. Emko, 150 S. 
W. 665, 154 Ky. 744. 

39 C.J. P 611 note 21. 

6. Miss.—American Sand & Gravol 
Co. V. Heevos, 151 So. 477, 168 
Miss. 608. 

39 C.J. p 511 note 22. 

6. U.S.—L. R. Whitham Confit Co. 
V. Remor, C.C.A.Okl., 105 F.2d 371. 

39 C.J. p 511 noto 23. 

7. Mass.—Manninf? v. Prouty, 167 
K.R. 364, 260 Mass. 290. 

30 C.J. p 512 note 24. 

8. Or.—Moulton v. St. Johns Lum- 
hor Co., 120 P. 1067, 61 Or. 62. 

39 C.J. p 512 noto 26. 

9. N.H.—Turnor v. Globe Automatic 
Sprinklcr Co., 128 A. 629, 81 N.H. 
443. 

39 C.J. p 612 note 26. 

10. Mass.—Manning v. Prouty, 157 
N.B 364, 260 Mass. 309—Crimmins 
V. Booth, 88 N.R. 449, 202 Mass. 
17, 132 Am.S.R. 468. 

39 C.J. p 512 note 27. 

11. Miss.—yazoo & M. V. R. Co. v. 
Smith, 117 So. 339, 160 Miss. SS2 

39 C.J. P 512 note 28. 


12 . Idaho.—Claris v. Oregron Short 
Line R. Co.. 51 P.2d 217, 56 Ida¬ 
ho 169, certiorari dcnled Orej?on 
Short Line R. Co. v. Claris, 56 S. 
Ct, 590, 297 U.S. 714, 80 L.Ed. 
loon. 

Ohlo.—Haslem v. Jackson, 40 N.E.2d 
692, 68 Ohio App. 433. 

Wis.—American Mut, Liabillty Ins. 
Co. of Boston V, Chain Bclt Co., 
271 N.W. 828, 224 Wis. 155. 

39 C.J. p 512 note 29. 

13. Tox.—^Braumont, S. L. & W. Ry. 
Co. V. Schmidt, 72 S.W.2d 899, 123 
Tex. 580—Clayton v. Chicat^o, R. 
L & G. Ry. Co., Clv.App., 129 S.W. 
2d 693, afllrraed 164 S.W.2d 453, 
137 Tox. 441. 

14. Tex.—Beaumont, S. Xj. & W. Ry. 
Co, V. Schmidt. 72 S.W.2d 890, 123 
Tex. 680—Clayton v. Chicai?o R. 
I. «S; G. Ry. Co., Clv.App., 129 S. 
W.2d 693, afnrmcd 154 S.W.2d 453, 
137 Tex. 441. 

Special and extraordinary dangers 
Although tho servant is expcrl- 
enced, tho master must warn him of 
any spocial and extraordinary dan- 
gors known to him and unknown to 
tho servant.—Hondrickson v. Conti¬ 
nental Fibre Co., 140 A. 659, 3 W.W. 
Harr., Del., 664—Seininaki v. Wil- 
mington Loather Co., 83 A. 20, 3 
Boyoe, Del., 288. 

15. lowa.—Hardy v. Chicago, R. I. 
& P. R. Co., 115 N.W. 8, 139 lowa 
314, 19 L.R.A.,N.S., 997, 

Tr*nn.—Coalfiold C^oal Co. v. Mellhorn, 
3 Tenn.App. 219. 

39 C.J. p 612 note 31. 
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18. Ark.—Batson v. Smith, 117 S. 

W.2d 731, 106 Ark. 386. 

N.H.—Quimly v. Shattuek, 187 A. 
479, 88 N.H. 262. 

Pa.—Paulks v. Pisohor, 37 A.2d 574, 
349 r‘a. 485. 

Va.—P^armor's Adm’x v. Chesap(‘uke 
& 0. Ry. Co., 13 L S.E. 334, 144 Vfi. 
65. 

Wash.—Sfiundors v. Longview, P. Sc 
N. Ry. Co., 29G P. 836, 161 Wash. 
280. 

39 C.J. p 512 noto 32. 

Obvious dangers gcnerally see supra 
§ 296. 

17. U.S.—Trafn(i Motor Truck Cor¬ 
poration V, Claywell, C.C.A.Mo., 12 
F.2d 419. 

N.H.—Quimby v. Shattuek, 187 A, 
479, 88 N.H. 262. 

I’a.—Faulks v. Fischer, 37 A.2d 574, 
340 Pa. 485. 

39 C.J. p 612 noto 35. 

18. TJ.S.—Tranic Motor Truck Cor¬ 
poration, C.C.A.MO., 12 F.2cl 49— 
Aqua System v. Kodakoski, C.C.A. 
Canal Zono, 88 F.2d 396. 

Arlx.—TSowcrs v. J. D. Halstead 
Lumbor Co., 236 P. 124, 28 Ariz. 
122 . 

Ark.—A. A. Electric Co. v. Ray, 149 

S.W.2d 38, 202 Ark. 85—Batson v. 
Smith, 117 S.W.2d 731, 196 Ark. 
386—Tonnison v. Hankins, 298 S. 
W. 1014, 175 Ark. 1170. 
lowa.—Hansen v. Jensen, 21$ N.W. 

677, 204 lowa 1063. 

Ky.—High Splint Coal Co. v. Bailey^s 
Adm'r, 37 S.W.2d 22, 238 Ky. 217— 
Perkins-Harlan Coal Co. v. Mer- 
cer, 32 S.W.2d 14, 235 Ky. 618— 
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calling or for the performance of a certain piece of 
Work, the master has the right to assume that the 
servant is qualified therefor and need not warn the 
servant as to the dangers incident to the Service,^® 
and particularly is this true where the servant 
makes express representations as to his experience 

and capacity.20 

§ 306. - Inexperienced or Youthful Serv- 

ants 

a. In general 

b. Dangers known to servant 

c. Obvious dangers 

d. Applications of rule 

e. Sufficiency of warnings or instruc- 

tions 


a. In G-eneral 

Where the master knows, or ought to know, the dan¬ 
gers of the employment, and knows, or ought to know, 
that the servant by reason of his Immature years or in- 
experience, is ignorant of, or unable to appreciate, such 
dangers, it is his duty to give him such inslruction and 
warning of the dangerous character of the employment 
as may reasonably enable him to understand its periis. 

Where the master knows, or ought to know, the 
dangers of the employment,and knows, or ought 
to know, that the servant, by reason of his imma¬ 
ture years or inexpericnce, is ignorant of, or un¬ 
able to appreciate, such dangers,^^ it is his duty to 
give him such instruction and warning of the dan¬ 
gerous character of th.e employment as may rea¬ 
sonably cnablc him to understand its pcrils.23 This 
rule applies, although the dangers likely to be en- 


Louisville & N. R. Co. v. Mor- 
j?ani’s Adm*r, 9 S.W.2d 212, 225 Ky. 
447. 

La.—Robinson v. Atkinson, App., 3 
So.2d 600, annulled 3 So.2d 604, 198 
La. 238. 

Me.—Morey v. Maine Cent. R. Co., 133 

A. 92, 126 Me. 272. 

Mass.—Walsh v. Boston & M. R. R., 
187 N.K 554, 284 Mass. 250—Oary 
V. Streeter & Sons Co., 169 N.E. 
782, 270 Mass. llT. 

Miss.—Seifferman v. Leach, 138 So. 

563, 161 Miss. 853. 

N.H.—Lafontaine v. St John, 30 A. 
2d 476, 92 N.H. 319—Quimby v. 
Shattuck, 187 A. 479, 88 N.H. 262. 
Pa.—Faulks v. Flscher, 37 A.2d 574, 
349 Pa. 486. 

S.C.—Singrleton v. McLeod, 8 S.E,2d 
908, 193 S.C. 378. 

Tex.—S'an Antonio & A. P. Ry. Co. v. 

Biggs, Civ.App., 283 S.W. 627. 

Va.—Southern Ry. Co. v. Wilmouth, 
163 S.E. 874, 154 Va. 682, certiorari 
denied Wilmouth v. Southern Ry. 
Corporation, 61 S.Ct. 81, 282 U.S. 
878, 75 L.Ed. 775—Farmer’s Adm’x 

V, Chesapeake «& O. Ry. Co., 131 S. 

B. 334, 144 Va. 66. 

Wash.—Saunders v. Longview, P. & 
N. Ry. Co., 296 P. 836, 161 Wash. 
280—Priermood v. Oregon-Wash- 
ington R. & Nav. Co., 235 P. 17, 
134 Wash. 178. 

39 C.J. p 612 note 34. 

19. Miss.—Corpus Juris cited in 
Masonite Corp. v. Stevens, 30 So. 
2d 77, 80. 

39 C.J. p 613 note 36. 

ao. Mo.—Evans v. Harper, etc., Co., 
102 A. 225, 116 Me. 514. 

89 C.J. p 513 note 36. 

21. Ark.—Barber v. Parker, 76 S. 

W. 2d 973, 190 Ark. 34. 

Del.—Hendrickson v. Continental 
Fibre Co., 140 A. 669, 3 W.W.Harr. 

564. 

Ky.—Combs v. W. P. Sullivan & Co., 
114 S.W.2d 764, 272 Ky. 622. 


I Minn.—Jenkins v. Jenkins, 19 N.W. 

2d 389, 220 Minn. 216. 

Miss.—Corpus Juris <iuoted in J. W. 
Sanders Cotton Mill Co. v. Bryan, 
179 So. 741, 743, 181 Miss. 573. 
N.C.—Vetsop V. Warsaw Const. Co., 
3 50 S.E. 20, 197 N.C. 686. 

Okl.—Mid-Continent Petroleum Corp. 

V. Jamison, 171 P.2d 976, 197 Okl. 
387. 

39 C.J. p 53 4 note 38. 

Knowlodge by master of defects and 
dangers see supra §§ 244-248. 

The fact t3iat deat3i 3iad not pre- 
vlously rosulted from inhaling sul- 
phuric dioxide fumes escaping from 
heavy oil lube agitator did not re- 
iiove employer from liability for 
death of inexperienced employee who 
had not been warned against dangers 
of such employment, where employer 
knew that employees had previously 
been seriously stricken and by rea¬ 
son of procuring relief through use 
of medicine had recovered.—Mid- 
Continent Petroleum Corp. v. Jami¬ 
son, 171 P.2d 976, 197 Okl. 387. 

22. Ark.—^Western Union Telegraph 
Co. V. Ponder, 128 S.W.2d 246, 198 
Ark. 207—Barber v. Parker, 76 S. 

W. 2d 973, 190 Ark. 34. 

Del.—tlendrickson v. Continental 

Fibre Co., 140 A. 669, 3 W.W.Harr. 
664—Derrickson v. Commissioners 
of Town of Harrington, 138 A. 646, 
3 W.W.Harr. 412. 

Ky.—Combs v. W.- P. Sullivan & 
Co., 114 S.W.2d 754, 272 Ky. 622. 
Miss.—Corpus Juris quoted In J. W. 
Sanders Cotton Mill Co. v. Bi-yan, 
179 So. 741, 743, 181 Miss. 573. 
Minn.—Jenkins v. Jenkins, 19 N.W. 

2d 389, 220 Minn. 216. 

Mo.—Benjamin v. C. Hager & Sons, 
Hingo Mfg. Co., App., 273 S.W. 754. 
N.C.—McLaughlin v. Black, 1 S.E.2d 
130, 215 N.C. 85—Watson v. War¬ 
saw Const. Co., 160 S.E. 20, 197 N. 

C. 586. 

Okl.—Mid-Continent Petroleum Corp. 
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V. Jamison, 171 P.2d 976, 197 Okl. 
387—Chicago, R. I. & P. Ry. Co. 

V. Hurst, 263 P. 113, 129 Okl. 1. 

39 C.J. p 514 note 39. 

ZSxorclse of ordhiary prudence 

Employer's duty to warn and in¬ 
struet young and inexperienced em¬ 
ployee extends only to those dangers 
which employer in exercise of ordi- 
nary prudence has reason to believe 
are not known to employees and will 
not be discovored by thom in time 
to protect themselves from injury. 
—Parker v. Norton, 21 P.2d 790, 143 
Or. 165. 

23. U.S.—Holliday v. Fulton Band 
Mill, C.C.A.Miss., 142 P.2d 1006— 
Corpus Juris cited ia The State of 
Maryland, C.C.A.Va., 86 P.2d 944, 
946. 

Ariz.—Wylie v. Moore, 84 P.2d 460, 
62 Ariz. 637. 

Ark.—^White v. St. Louis Southwest- 
ern Ry. Co., 183 S.W.2d 781, 207 
Ark. 1005—Barber v. Parker, 76 S. 

W. 2d 973, 190 Ark. 34—Ward Fur¬ 
ni ture Mfg. Co. V. Mounco, 31 S.W. 
2d 531, 182 Ark. 380—Sandusky v. 
Warren, 6 S.W.2d 15, 177 Ark. 271. 

Del.—Bowing v. Delawarc Rayon Co., 
192 A. 598, 8 W.W.Harr. 339— 

Hendrickson v. Continental Fibre 
Co., 140 A. 669, 3 W.W.Harr. 564 
—Derrickson v. Commissioners of 
Town of Harrington, 188 A. 646, 3 
W.W.Harr. 412. 

Kan.—Wheeler v. Boyer, 17 P.2d 931, 
136 Kan. 648. 

Ky.—Combs v. W. P. Sullivan & Co., 
114 S.W.2d 764, 272 Ky. 522^or- 
pus Juris cited ia Christophor's 
Adm'r V. Blanton Stone Co., 80 S. 
W.2d 690, 591, 258 Ky. 587—Hel- 
ton V. Cincinnati N. O. & T. P. 
Ry. Co., 283 S.W. 395, 214 Ky. 392. 
Miss.—Corpus Juris quoted la J. W. 
Sanders Cotton Mill Co. v. Bryan, 
179 So. 741, 743, 181 Miss. 673. 
Mo.—Smiley v. Jessup, App., 282 S, 
W. 11Q—Benjamin v. C. Hager & 
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countercd are ordinarily incident to the employ- 
ment,24 ^nd appHes as well to a servant who is en- 
gaged in making a dangerous place safe as to any 
other class of employees.^S 

Although the duty of a master to warn and in¬ 
struet an incxpericnccd servant is more imperative 
when the servant is a minor, ^6 the duty is owed as 
well to cmployecs of more mature age who by rea- 
son of incxpcricncc do not appreciate the dangers 
of their cmploymcnt and this has been held to be 
true, even though they are experienced in similar 
work.28 A mastor nccd not warn an inexperienced 
servant of possible dangers in the performance of 
his duties, where expericnce and instruction are not 
ncccssary to cnable him to do his work with safe- 
ty.29 Where an cniployer not only fails to warn an 
incxpericnccd servant of danger but induces him to 
perform a dangerous act by an assurance of safety, 
the employer is guilty of ncgligcnce unless the dan- 
iger is obvious to a person of ordinary intclligencc.^<^ 

Assumption of employec's knozdcdge or expe- 


riene e. In the absence of knowledge to the con- 
trary, a master may assume that a servant has the 
knowledge and discernment which a person of his 
age and intelligence ordinarily possesses;^! on the 
other hand, the employer must anticipate that a mi¬ 
nor will exercise such care only as is usual among 
children of the same age, capacity, and experience, 
and must instruet and warn him accordingly,^^ 
and it has been held that a master cannot assume 
that a school-boy working during vacation is expe¬ 
rienced. 3 3 The rule has been laid down that, where 
a master knows the great danger to an inexpe- 
rienccd man in doing a particular kind of work, 
which can be done safely only after expericnce and 
training, he cannot assume that every adult man in 
possession of his ordinary faculties has the skill and 
experience nccessary to do that work, the nature of 
the work bcing a fact which must be taken into con- 
sideration in determining the master’s negligcnce in 
dirccting or permitting a servant to engage in such 
extrahazardous occupation,^^ and it has been de- 
clarcd that, where the dangers are hidden, the mas- 


Sons Hintfo Mfs'. Co., App., 273 S. 
W. 75-1. 

N.H.—'Stono V. Howe, 32 A.2cl 484, 
92 N.H. 425, stating Vormont rule. 
N.C.—Mo.LauKlilin v. Black, 1 S.B.2d 
m, 215 N.C. 8'5—Watson v. War- 
saw Conwt. Co., ISO S.E. 20, 197 
NC. 68G. 

Okl.—Mld-f^ontincnt Petroleum Corp. 
V. Jamison, 171 P.2<I 976, 197 Okl. 
387. 

Or.—Hopkins v. Spokane, P. & S. 
Ky. Co., 298 P. 914, 137 Or. 287, 
rehcarinff denied 2 P.2d 1106, 137 
Or. 287. 

Tenn.—Coalfleld Coal Co. v. Mellhorn, 
2 Tonn.App. 210. 

89 C.J. p 615 note 40. 

ActlosLal)le nesrUfifenoe 

A rnn.ster who with knowledgre of 
the dangerous character of an act 
he deslres to have done commanda a 
young and inexperienced servant who 
Is unawaro of the dangers and risks 
Involved to perform it without ap- 
prising him of the dangers or giving 
adequate instruction as to how to do 
It with safety is guilty of actlon- 
able negUgence.—Jenkins v. Jcnkins. 
19 N.W.2d 380, 220 Minn. 216. 
Oi}eratioiL of machlnery 

Master must warn inexperienced 
minor employccs of dangers, known, 
or reasonably to be anticipated, in 
operation of machinery.—Milner v. 
Standard Veneer Co., 8 S.W.2d 4'66, 
177 Ark. 986. 

“The servaat has the right, with¬ 
out inquiry on hi.s part, to ivily on 
the master for the performance of 
this duty."—Bowing v. Delaware 
Rayon Co., Bol.Super., 192 A. 698, 
601, 8 W.W.Harr., Del., 339. 


24. Ark.—Everton Silica Sand Co. v. i 

Plicks, 126 S.W.2d 793, 197 Ark. 980 
—Perkins Oil Co. of Delaware v. 
Fitssgerald. 121 S.W.2d 877, 197 

Ark. 24. 

La.—Roy v, Mutual Rice Co. of 
Louisiana, App., 143 So. C68, modi- 
fiod on other grounds 149 So. 608, 
177 La. 883. 

Minn.—Jenkins v. Jenkins, 19 N.W. 

2d 389, 220 Minn. 216. 

Mo.—Bonjamin v. C. Hager & Sons 
Hinge Mfg. Co., App., 273 S.W. 754. 
N.C,—McLaughlin v. Black, 1 S.E. 

2d 130, 215 N.C. 85. 

Tex.—Boaumont, S. L. & W. Ry. Co. 

V. Schmldt, 72 S.W.2d 899, 123 Tex. 
680. 

30 C.J. p 616 note 41. 

25. Okl.—Silurian Oil Co. v. Morrcll, 
176 P. 964, 71 Okl. 200. 

26. M:o.—B iskup V. Hoffman, 287 S. 

W. 865, 220 Mo.App. 642. 

39 C.J. p 616 note 43. 

There is no presimptlon of law 
that minor ovor fourtoon years, ap- 
plying for position involving danger¬ 
ous Service, is aware of danger and 
needs no instructlon.^—Atlanta & 
West Point It. Co., 20 S.B. 763, 94 Ga. 
107—Thompson v. ICanes, 132 So. 
250, 36 Ga.App. 136. 

Minor emancipated hy znaonrlage 
Seventeen-year-old minor, employee 
In rice mlll, even though emancl- 
pated by marrlage, is cntltled to have 
omploycr warn him of dangers in- 
cidental to employment.—Roy v. Mu¬ 
tual Rice Co. of Louisiana, App., 143 
So. 688, modifled on other grounds 
149 So. 608, 177 La. BBZ. 
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27. Ark.—Perkins Oil Co. of Dela- 
waro V. Fitzgerald, 121 S.W.2d 877, 
197 Ark. 14—Southern Lumber Co. 
V. Green, 63 S.W.2d 229, 186 Ark. 
209. 

Mo.—Nagy v. St. Louis Car Co., 37 
S.'W.2d 513. 

N.H.—Stone v. Howe, 32 A.2d 484, 
92 N.H. 425, stating Vermont rule. 
39 C.J. p 517 note 44. 

28. Mo.—Nagy v. St. Louis Car Co., 
37 S.W'.2d 613-—Thornsberry v. St. 
Louis & S. F. Ry. Co., 178 S.W. 197 
—Clark V. Wheelock, App., 293 
S.W. 456—Smiley v. Jessup, App., 
282 S.W. 110. 

29. Ark.—St. Louis, L M. & S. R. Co. 
V. Wells, 124 S.W. 624, 93 Ark. 153 
—Ford V. Bodeaw Lumber Co., 83 

t S.W. 346, 73 Ark. 49. 

30. Wis.—Schmitt v. Hamllton Mfg. 
Co., 115 N.W. 353, 136 Wls. 117. 

30 C.J. P 617 note 46. 

Assurance of safety as afCcctlng: 
Assumption of rlsk see infra §§ 
404-406. 

Contributory negligcnce see infra 
§ 429. 

31» Del.—Derrlckson v. Commlssion- 
ers of Town of Harrington, 138 A. 
645, 3 W.W.Harr. 412. 

39 C.J. p 517 note 48. 

32. Utah.—Stam v. Ogden Packing 
& Provlsion Co., 177 P. 218, 63 
Utah 248. 

33. Mo.—Evans v. General Explo- 
sives Co., 239 S.W. 487, 293 Mo. 364. 

34:. Mo.—Batesell v. American Zlnc, 
Lead & Smelting Co., 207 S.W. 742, 
276 Mo. 210. 
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ter may not assume tliat the servant is familiar with 
them but must warn and instruet the servant unlcss 
the lattcr has actual knowledge of the dangcrs.^S 
Representations by servant as to age or expe- 
ricncc. The rulc tliat a master nced not warn and 
instruet a servant where the 'latter makes express 
representations as to his experience and capaeity, 
as discussed supra § 305, has becn applied to an in- 
fant employee who has reaehed the age of disere- 
tion, and who assures his employer Ihat he under- 
stands the duties of his position.^® A mere expres- 
sion of willingmess by a minor employee who is in- 
expcrienced,37 or by an inexperieneed employee,38 
to undertake perilous work, does not relieve the em¬ 
ployer of the duty to give proper instruetions. 
Where the master has actual knowledge of the serv- 
ant’s inexperience, the representation of the serv¬ 
ant that he has had experience in the work for 
which he was hired does not operate as an estoppel 
so as to preclude the necessity for warning.^o It 
has been held that the mere fact that a minor serv¬ 
ant misrepresented his age would not estop him 
from showing that he was young and inexperieneed, 
and should be treated as only a circumstance the ju- 
ry might consider in solving the question whether 
or not the master had exercised rcasonable care in 
not warning him of the prcsence of a danger which 
would be unknown to an inexperieneed laborer.^® 


b. Dangers Known to Servant 

The mere fact of a servant's inexperience or minority 
does not charge the master with the cluty to warn and 
instruet him, if he In fact knows and appreciates the 
dangers of the employment. 

The mere fact of the servanfs inexperience or 
minority does not charge the master with the duty 
to warn and instruet him, if he in fact knows and 
appreciates the dangers of the employment.^i 
Howevcr, the mere fact that a young or inexpe- 
rienced servant knows that the employment is dan- 
gerous is not sufficient to relieve the master from 
the duty of warning and instructing him where he 
does not fully appreciate the risks.^^ 

c. Obvious Dangers 

As a general rule, the master Is not required to 
warn and instruet an inexperieneed or youthfui servant 
as to risks and dangers which are patent and obvious to 
persons of ordinary intelligence. 

As a general rule, the master is not required to 
warn and instruet an inexperieneed or youthfui 
servant as to risks and dangers which are patent 
and obvious to persons of ordinary intelligence.^3 
In determining what dangers are obvious and ap¬ 
parent, within the rule, the experience or lack of 
experience of the servant must be considercd 
and, if, through yonth, inexperience, or other cause, 
a servant is incompetent fully to understand and 


35. T(?x.—Texarkana & Ft. S. It. 
Co. V. Brandon, 126 S,W. 703, 59 
Tox.Civ.App. 451. 

Wash.—Schnelder v. South Tacoma 
Mill Co., 118 P. 750, 66 Wash. 5 90. 

36. Ala.—^Woodstock Iron Works v. 
Kline, 43 So. 362, 149 Ala. 391— 
Kingr V. Woodslock Iron Co., 42 
So. 27, 143 Ala. 632. 

37. Ala.—Woodstock Iron Works v. 
Klino, 43 So. 3G2, 149 Ala. 391. 

39 C.J. p 518 note 55. 

38. Ala.—Robinson Mining Co. v. 
Swiney, 91 So. 476, 206 Ala. 617. 

Mo.—Willguos V. Pennsylvania R, 
Co., 298 S.W. 817, 318 Mo. 28. 

3D. Nob.—Elliott v. General Constr. 

Co., 140 N.W. 1024, 03 Neb. 453. 

39 C.J. P 618 note 66. 

40. Mo.—Zimmerman v. Pryor, App., 
190 S.W. 26—Wilks v. St. Louis 
& S. F. R. Co., 141 S.W. 910, 159 
Mo.App. 711. 

41. Ark.—^Western Union Telegraph 
Co. V. Ponder, 128 S.W.2d 246, 198 
Ark. 207. 

Ga.—^Western & A. R. R. v. Michael, 
167 S.E. 226, 42 Ga.App. 603, 

Mo.—^Benjamin v. C. Hager & Sons 
Hinge Mfg. Co., App., 273 S.W. 764. 
N.C.—McLaughlin v. Black, 1 S.E.2d 
130, 216 N.C. 86—Boswell v. White- 


head Hosiory Mills, 132 S.E. 698, 
3 91 N.C. 549. 

Tox.—Clayton v. Chicago, R. I. & G. 
ity. Co., Civ.App., 129 S.W.2d 693, 
afnrmod .164 S.W.2d 453, 137 Tex. 
441. 

30 C.J. p 602 note 11, p 518 note 59. 
Dangers knov^^n Lo servant generally 
see supra § 295. 

Seve2itee3]..year-old rallroad em^ 
ployee has been hold prima facio 
charged with common .sonses of adult 
in realizing danger of going bctwoen 
cars.—Louisville & N. R. Co. v. 
Whilo, 297 S.W. 808, 221 Ky. 1. 

42. Ark.—Burrows v. Ozark Whito 
Lime Co., 101 S.W. 744, 82 Ark. 
343. 

39 C.J. p 618 note 60. 

Child of tender years 
Master directing child of tendor 
ycars to do act attended with dan¬ 
ger must take into considoration 
child’s incapacity to apprticiale and 
understand dangor.—Moore v. Ross, 
153 S.E. 675, 41 Ga.App. '609. 

43. Arlz.—Corpus Juris cited in. 
Wylie V. Moore, 84 P.2d 450, 451, 
62 Ariz. 637. 

Ark.—^Ward Ice Co. v. Bowers, 80 
S.W.2d 641, 190 Ark. 587. 

Kan.—^Wheeler v. Boyer, 17 P.2d 931, 
136 Kan. 648. 

Ky.—Phillips V. KeUner’s Adm'r, 124 
S.W.2d 71, 276 Ky. 264. 
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Me.—Blacker v. Oxford Paper Co., 

142 A. 776, 127 Me. 228. 

Mass.—Rny v. Wcslorn Union Telc- 
graph Co., 164 N.E. 853, 258 Mass. 
303. 

Mont.—Shaw v. Kondall, 136 P.2d 
748, 114 Mont 323. 

N.C.—'McTiaughlin v. Black, 1 S.E. 

2d 130, 215 N.C. 85. 

Or.—Parker v. Norton, 21 P.2d 790, 

143 Or. 1G5—Tlopkins v. Spokano, 
P. Si S. lly. Co., 298 P. 914, 137 
Or. 287, rohearing denicd 2 P.2d 
1105, 137 Or. 287. 

39 C.J. p 518 noLe 01. 

Obviou.s dangers goncrally see supra 
§ 296. 

Dangers held obvious 

(1) J9anger that g'a.solino or kero- 
S(‘ne would explodo whon close lo 
flro.—Wheoler v. Boyor, 17 P.2d 931, 
136 Kan. 648. 

(2) Danger involved In jumping 
from moving train.—Ray v. Western 
Union Telegraph Co., 164 N.E. 863, 
258 Mass. 303. 

(3) Other dangers held obvious 
see 39 C.J. p 618 note 61 [a]. 

44. Vt.—Bailey v. Central Vermont 
Ry., 28 A.2d 639, 113 Vt 8, re- 
versed on other grounds, 63 S.Ct. 
1062, 319 U.S. 360, 87 L.Ed. 1444, 
conformed to 35 A.2d 366, 113 Vt 
433. 

39 C.J. p 519 note 62. 



56 C.J.S. 


MASTEB AND SERYANT 


§ 306 


appreciate the danger, altliough patent and obvious, 
it is the duty of the master to warn and instruet 
him fully, and, failing so to do, he is liable.'*^ 

d. Applications of Rule 

Tho rule requiring tKe master to warn and instruet 
his Inexperienced op youthfui servant as to the dangers 
of the employment has been applied to particular dan¬ 
gers. 

The rule requiring the master to warn and in¬ 
struet his inexperienced or youthfui servant as to 
the dangers of the employment has been applied 
where the servant was injurcd while working in a 
new or more dangerous Service than that to which 
hc had been accustomed;^® or working outside the 
scope of his employment or where the servant 
has been injurcd while working about^S or operat- 
ing49 dangerous or complicated machinery, and 
specifically such machines as a laundry mangle,®^ 
elevator,’''^! plancr,^2 saw,53 or tractor or where 
the servant was injurcd while working with danger¬ 


ous or defective apparatus;^® or while engaged in 
excavating®6 or building operations,®*^ or mining.®® 

A master should warn and instruet his young or 
inexperienced servant where the latter is working 
as a lineman,®9 or about places dangerously charged 
with electricity,®0 or where his duties require him 
to work with dynamite or other dangerous explo- 
sive,®i or where he is required to couple cars,^^ 
or perform various duties when employed by a rail- 
road company;®3 and it has been held that a master 
should warn and instruet his inexperienced work- 
man with respect to the dangers incident to the use 
of simple appliances when it is the reasonable thing 
to doM An employer has been held liablc for in¬ 
juries in the abscnce of warning or instruction 
where he ordered a boy to splice a wire, broken 
in the course of winding on a spool;®® where his 
foreman dirccted inexperienced and ignorant em- 
ployees to go on a disarranged and slippery pile of 
lumber;®® where his inexperienced laborer worked 


45. N.H.—Dziedzie v. Nowmarket 
Mfff. Co., 129 A. 271, 81 N.H. 316. 

Deficient IntelligreaLoe 
Whero employer has knowledge of 
€mployeo’s deficient intolllgence, duty 
to uso duo caro for omployee’s safo- 
ty ImpoRod consldcration of such 
fact, and, although situation con- 
tainod no dangor connected with em- 
ployoe’s injury, which was not ob¬ 
vious to one of averaffo Intelliffonce, 
to ono below such intelligence, dan- 
ger might mako it negligonce either 
not to warn and instruet him about 
it or to lot him do the work at all. 
—Dziedzie v. Nowmarket Mfg. Co., 
supra. 

46. tJ.S.—Brccce-White Mfg. Co. v. 
Baker, C.C.A.Ark., 106 F,2d 815. 

Ark.—^Ward Furniturc Mfg. Co. v. 

Pickle, 295 S.W. 727, 174 Ark. 463. 
Mo.—Evan.s v. Southern Wheel Co., 
App., 273 S.W. 749. 

39 C.J. p 520 note 64. 

47. Mich.—Lobenstein v. Whitehead 
& Kalc‘s Iron Works, 146 N.W. 293, 
179 Mich. 279. 

39 C.J. p 620 note 66. 

48. Ark.—Evorton Silica Sand Co. 
V. HIcks, 125 S.W.2d 793, 197 Ark. 
980. 

Pa.—Verna v. Loprosti, 42 A.2d 170, 
157 Pa.Supcr. 163. 

S.C.—Brower v. Booklyn Cooperage 
Co., 166 S.E. 85, 167 S.C. 162. 

39 C.J. p 620 note 66. 

Servlcliig 

Wh(*ro twenty-one-ycar-old em- 
ployeo in cottonseod oil miH, who had 
been directod to fix any machinery 
he saw broken down or clogged up 
wliile engaged in his duties of oiling 
machinery, was both youthfui and 


inexperienced, employer had duty to 
instruet employee concernlng best 
method of servicing cleaning ma¬ 
chines and to warn of hidden danger 
from revolving cylindcr which 
mangled employee's arms as he at- 
tempted to ciear machine of con- 
gested condition.—Perklns Oil Co. of 
Delaware v. Fitzgerald, 121 S.W.2d 
877, 197 Ark. 14. 

49. Fla.—Tampa Shlpbuilding & 
Engineering Co. v, Thomas, 179 So. 
706, 131 Fla. 650. 

Miss.—J. W. Sanders Cotton Mill Co. 

V. Bryan, 179 So. 741, 181 Miss. 673. 
N.H.—Bilodeau v. Gale Bros., 140 A. 

172, 83 N.H. 196. 

Okl.—Chicago, R. I. & P. Ry. Co. v. 

Hurst, 263 P. 113, 129 Okl. 1. 

39 C.J. p 620 note 67. 

50. Minn.—Ludwig v. Spicer, 109 N. 

W. 832, 99 Minn. 400. 

39 C.J. p 621 note 68. 

51. Wash.—Mueller v. Dennls, 146 
P. 218, 83 Wash. 123. 

39 C.J. P 621 note 69. 

52. Mass.—Fitzgerald v. Young, 113 
N.B. 777, 225 Mass. 116. 

39 C.J. p 621 note 70. 

53. Ky.—Combs v. W. P. SulUvan 
Sc Co., 114 S.W.2d 754, 272 Ky. 
522. 

N.H.—-Nichols v. Moulton, 130 A. 28, 
82 N.H. 110. 

[ Okl.—Chicago, R. I. & P. Ry. Co. v. 

Hurst, 263 P. 113, 129 Okl. 1. 

39 C,J. p 521 note 71. 

54. U.S.—-Breeee-White Mfg. Co. v. 
Bakor, C.C.A.Ark., 106 F.2d 815. 

55. Fla.—Goulding Fortilizor Co. v. 
Watts, 58 So. 362, 63 Fla. 155. 

1 39 C.J. p 621 noto 72. 
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58. Neb.—Moore v. Naponec, 166 N. 

W. 548, 102 Neb. 211. 

39 C.J. p 521 note 73. 

57. Ark.—Barber v. Parker, 76 S.W. 
2d 973, 190 Ark. 34. 

30 C.J. p 521 note 74. 

58. Pn.—Jolic V. Jamison Coal & 
Coke Co., 103 A. 800, 259 Pa. 447. 

30 C.J. p 521 note 75. 

59. Fla.—Southern States Power Co. 
V. CUirk, 159 So. 881, 118 Fla. 521. 

39 C.J. p 521 noto 76. 

©0. Mo.—^Wornor v. Metropolitan St. 

R. .Co., 119 S.W. 1076, 138 Mo.App. 

1 . 

39 C.J. p 521 note 77. 

61. Ariz.—Dorden v. Stapp, 192 P. 
246, 21 Ariz. 646. 

39 C.J. p 621 note 78. 

62. La.—Morris v. St. Bernard Cy- 
press Co., 73 So. 345, 140 La. 511. 

Wash.—Stark v. Fort Blakely Mill 
Co., 87 P. 339, 44 Wash, 800. 

63. N.y.—Healy v. Brle R. Co., 180 
N.E. 888, 269 N.T. 40, certiorari 
donled Eri e R. Co. v. Healy, 63 

S. Ct. 81, 287 U.S. 628, 77 L.Bd. 546. 
39 C.J. p 521 note 80. 

Dnloading rails 

Ky.—Helton v. Cincinnati, N. O. & 

T. P. Ry. Co., 283 S.W. 396, 214 Ky. 
892. 

N.O.—Williams v. Soaboard Air Line 
Ry. Co., 155 S.E. 861, 199 N.C. 767. 

64. N.H.—Marston v. Portsmouth, 
99 A. 93, 78 N.PI. 223. 

30 C.J. p 622 note 81. 

65. Mo.—Warnke v. A, Lcschen & 
Sons Rope Co., 171 S.W. 643, 186 
Mo.App. 30. 

60. Or.—Prement v. Wells, 133 P, 
647, 65 Or. 836. 
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near a mass of kain-it made dangerous by the soften- 
ing effect of rain;®'^ where he impliedly directed 
his young and inexperienced servant to return a 
boat across a stream with an extraordinarily swift 
current and where a minor servant feli into a 
vat of boiling water and oil while skimming it with 
unsafe appliances furnished hy the master without 
warning of the dangwr in doing the work under 
such conditions.®® 

e. SufO-ciency of Warnings or Instmctions 

It Ia the duty of a master who employs a servant 
In a place of danger to glve him such warning and in- 
struction as are reasonably required by his youth, Inex- 
perience, or want of capacity, and as will enable him, 
with the exercise of reasonable care, to perform the du- 
ties of his employment with reasonabie safety to himseif. 

It is the duty of a master who employs a servant 
in a place of danger to give him such warning and 
instruction as is reasonably required by his youth, 
inexperience, or want of capacity, and as will en¬ 
able him, with the exercise of reasonable carc, to 
perform the duties of his employment with rea¬ 
sonable safety to himseif;'^® to this end the danger 
and its nature and extent should be pointed out,*^^ 
and the method of avoiding it shown.^^ Where the 


servant is a minor, the master must put his warn¬ 
ing in such plain language as to be sure that the 
servant understands and apprcciates the danger. It 
is not enough that he should do his best to make 
the servant understand; he must actually under- 
stand and appreciate the danger. 

While it is doubtless true that it is the servantes 
duty to observe the instructions of his employer,'^^ 
and on this assumption it has been held that in the 
absence of knowlcdge that his minor employee is 
not, the master has a right to assume that he is 
conforming to them,*^® jt has also been hcld that 
the employer in the proper discharge of his duty 
must not only warn a child of tender years against 
danger but take additional precautions against the 
servantes carelessness and forgetfulness,'^^^ and that 
the warning must be repeated if necessary.'^'^ Al- 
though it has been held that a minor servant need 
not be warned of the danger of disobeying the or- 
ders of his superior,there is also authority to the 
contrary.'^^ The giving of proper instructions will 
not relieve an employer from liability to a youth fui 
and inexperienced employee, if the work required 
of him is not such as ought to be required of a per- 
son of his capacity.^o 


67. Ga.—Smlth v. Smith & Kelly 
Co., 76 S.E. 770, 12 Ga.App. 19. 

68. Ky.—Payne v. Henry, 244 S.W. 
884, 196 Ky. 467. 

'69. La.—Parrenin v. Crescent City 
Stockyard & Slaughterhouse Co., 
44 So. 990, 120 La. 76. 

70. Ark.—^Ward FurnHure Mfg. Co. 
V. Mounce, 31 S.W.2d 631, 182 
Ark. 380. 

Mass.—Cotola v. Seale, 27 N.E.2d 
706, 306 Mass. 101—Lawson v. 

Royal Riding Stables, 26 N.E.2d 
348, 305 Mass. 494. 

Miss.—Corpus Juris quoted iu J. W. 
Sanders Colton Mill Co. v. Bryan, 
179 So. 741, 743, 181 Miss. 673. 
Okl.—Mid“Continent X-^otroleiim Corp. 
V. Jamison, 171 P.2d 076, 197 Okl. 
887—Chicago, R. I. & P. Ry. Co. v. 
Hurst, 263 P. 113, 129 Okl. 1. 

39 C.J. p 622 note 87. 

Warulngs and instructions lield suili, 
cient 

Ark.—Western Union Telegraph Co. 
V. Pondor, 128 S.W.2d 246, 198 Ark. 
207. 

39 C.J. p 522 note 87 [e]. 

71. Miss.—Corpus Juris q.uotod In 
J. W. Sanders Cotton Mill Co. v. 
Bryan, 179 So. 741, 743, 181 Miss. 
673. 

39 C.J. p 522 note 88. 

FuU Information 

An Inexperienced servant should 
be given full informatlon by the 


master as to dangers Incident to his 
employment.—^Beaumont, S. L. & W. 
Ry. Co. V. Schmidt, 72 S.W.2d 899, 
123 Tex. 680—Missouri Pacific Ry. 
Co. V. Watts, 64 Tex. 568. 

Patent and latent dangers 
Where an employee, by reason of 
oither youth or inexperience, does not 
fully realize or appreciate danger of 
a particular Service he is directed to 
perform, it is employcr^s duty to give 
proper instructions and to warn em¬ 
ployee of patent as well as latent 
dangers.—Ideal Cernent Co. v. Hard- 
wick, 186 S.W.2d 266, 208 Ark. 163. 

72. Ky.—^Helton v. Cincinnati, K. 0. 
& T. P. Ry. Co., 283 S.W. 396, 214 
Ky. 392. 

Miss.—Corpus Juris quoted in J. W. 
Sanders Cotton Mill Co. v. Bryan, 
179 So. 741, 743, 181 Miss. 673. 

39 C.J. p 622 note 89. 

73. Miss.—Corpus Juris guoted in 
J. W. Sanders Cotton Mill Co. v. 
Bryan, 179 So. 741, 743, 181 Miss. 
573. 

N.C.—McLaughlln v. Black, 1 S.E.2d 
130, 216 N.C. 85. 

39 C.J. p 622 note 90. 

74. N.T.—Civetti v. American Hat- 
ters' «& Furriers’ Corp., 108 N.T.S. 
663. 124 App.Div. 345. 

Pa.—Verna v. Lopresti, 42 A.2d 170, 
157 Pa.Super. 163. 

75. N.T.—Civetti v. American Hat- 


ters’ & Furriers* Corp., 108 N.T.S. 
663, 124 App.Div. 346. 

39 C.J. p 528 note 92. 

76. Ky.—Southern R. Co. v. Mauck, 
163 S.W. 729, 152 Ky. 498. 

39 C.J. p 623 note 03. 

Operatlon of cumbersome comblne 
An experienced farmor, knowing 
of danger of operating cumbersome 
combine, drivon by him, on hilly 
ground, having notice of probability 
that it might ovorturn on steep de¬ 
cline, and failing to look to see 
whether boy employod by hirn to fi.ll, 
tie, and release bags of threahed oats 
was on platform of conibint^ or walk- 
ing behind it as instructed, has been 
held guilty of negligencc for boy’s 
death as resuit of combin'^ overturn- 
ing on curve down hili v/hilc boy was 
on platform.—Verna v. Lopresti, 42 
A.2d 170, 167 Pa.Super. 103. 

77« Ky.—Chess & Wyrnond Co. v. 
Gohagan, 105 S.W 800, 32 Ky.L. 
372. 

78. Tenn.—National Honiery & Tarn 
Co. V. Napper, 135 S.W. 780, 124 
Tonn. 155. 

39 C.J. p 523 note 96. 

79« Ark.—Mixon v. Pokin Cooperage 
Co., 170 S.W. 1163, 115 Ark. 380. 

39 C.J. p 623 note 96. 

80. Vt.—Hayes v. Colchestor Mills, 
37 A. 269, 270, 69 Vt. 1, 60 Am. 
S.R. 915. 

39 C.J. P 523 note 97. 
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1. Numbbe, Competenct, and Stjpebvision 


§ 307. Number 

The master is under a duty to furnish a sufficient 
number of persons to perform the required Services or to 
do the particular piece of work in hand, and the master 
may be liable for injury to his servant which is caused 
by a vlolatlon of such duty. 

It is the duty of the master to furnish a sufficient 
number of persons to perform the Services re- 
quircd^l or to do the particular piece of work in. 


hand,S2 his duty resting on the principle that the 
master is bound to furnish proper tools and appli- 
ances,83 or, according to some cases, on the princi¬ 
ple that the master is bound to exercise due care to 
provide reasonably safe means and methods of 
work.S* The duty is primary and absolute^S and is 
nondelegable,S6 and generally, when the master's 
failure to perform it is the proximate causc of an 
injury to the servant, he must answer therefor,^^ 


ai. U.S.—Herrin Motor Lines v, 
Jarvis. C.C.A.Miss., 156 F.2d 276 
—Montffomery Ward & Co. v. Lind- 
soy, C.C.A.Miss., 104 F.2d 882. 
iria.—CojTpus JtlpIs cited In M<50eo 
V. C. Ed De Brauwere & Co., 162 
So. 510, 511, 117 Fla. 859. 

Ky.—Illinois Central R. Co. v. Lan- 
gln, 76 S.W. 32, 11'6 Ky. 318. 
Miss.—KlorpTis Juris cited in Good¬ 
year Yellow V^ine Co. v. Mitcholl, 
149 So. 702, '793, 168 Miss. 152, 
suffgestion of orror overruled 150 
So. 810, 168 Mi.sK. 152. 

Mo.—Hulsey v. Towor Grove Quarry 
& Construclion Co., 30 S.‘W’.2d 1018, 
326 Mo. 194. 

Mont.—Leonidas v. Groat Northern 
Ry. Co., 72 l>.2d 1007, 105 Mont. 
302, afflrmed '59 S.Ot '51, 305 U. 
S. 1, 83 L.Rd. 3. 

N.Y.—Daurizio v. Merchants’ Des- 
pateh Transp. Co., 274 N.Y.S, 174, 

152 Misc. 716. 

N.C.—Smlth V. Kitchin Xjumber Co., 

153 S.E. 324, 198 N.C. 736—Jarvis 
V. Brwln Cotton Mills Co., 140 
S.E. 602, 194 N.C, 687—Bradford v. 
EngUsh, 130 S.E. 705, 190 N.C. 742. 

Okl.—Beasicy v. ilond, 48 P.2d 209, 
173 Okl. 355. 

Tex.—"Western Union Telograph Co. 

V. Coker, Civ.App., 202 S.W.2d 710. 
39 C.J. p 523 nolo 98. 

Xznportance of duty 

Thi» duty rariks in Importance 
'with the duty of an (fmployer to fur¬ 
nish a safe place to work.—Jarvis y. 
Erwin Cotton Mills Co., 140 S.E. 602, 
194 N.C. 687. 

82. Ala.—Seymour v. Holman, 158 
So. 625, 229 Ala. 634. 

ma.—Corpus Juris cited in McGeo v. 
C. Ed. De Brauwere Co., 162 So. 
610, 611, 117 Fla. 859. 

Miss.—Hardaway Contractinff Co. v. 
Rivers, 180 So. 800, 181 Miss. 727 
—Gow Co. V. Huntor, 168 So. 2'64, 
17-6 Miss. 896. 

N.C.—Clinard v. Clinard Electric 
Co., 136 S.E. 1, 192 N.C. 736—Brad- 
ford V. English, 130 S.E. 705, 190 
N.C. 742. 

19 C.J. p 524 note 99. 

83 . Ky.—Cravens v. Boston, 71 S.W. 
2d 1044, 254 Ky. 542. 


Mo.—Hulsey v. Tower Grove Quarry 
& Construction Co., 30 S.W.2d 1018, 
326 Mo. 194—Hunter v. Busy Bee 
Candy Co., 271 S.W. 800, 307 Mo. 
656—Hamilton v. St. Louis-San 
Francisco Ry. Co., App., 279 S.W. 
177. 

30 C.J. p '524 note 1. 

Duty as to tools, machinery, appli- 
ances, and places of work g^eneral- 
ly so-e supra §§ 201-259. 

84. Miss.—Goodyear Yellow Pine 
Co. V. Mitchell, 149 So. 792, 168 
Miss. 152, sugffestion of error 
overruled ISO So. 810, 168 Miss. 
152. 

N.C.—Smith v. Kitchen Lumber Co., 
153 S.E. 324, 198 N.C. 736—Brad- 
ford V. Eng-lish, 130 S.E. 705, 100 
N.C. 742. 

Duty as to methods of work gen¬ 
erally see supra §§ 260-283. 

85. N.O.—Jarvis v. Erwin Cotton 
Mills Co., 140 S.E. 602, 194 N.C. 
687—Bradford v. English, 130 S. 
E. 705, 190 N.C. 742. 

86. U.S.—Herrin Motor Lines v. 
Jarvis, C.C.A.Miss., 156 F.2d 276 
—Montgomery Ward & Co. v. 
Lindsey, C.C.A.M-iss., 104 F.2d 882. 

Ala.—Alabama Great Southern R. 
Co. V. Vail, 38 So. 124, 142 Ala. 134, 
100 Am.S.R. 23. 

Fla.—Corpus Juris cited in McGee v. 
C. Ed. De Brauwere & Co., 162 So. 
5t0, 5.11, 117 Fla. 8-59. 

Mi.sH.—Hardaway Contracting Co. v. 
Rivors, 180 So. 800, 181 Miss. 727 
—Gow Co. V. Hunter, 168 So. 264, 
175 Miss. 896—J(‘fferson v. Denk- 
mann Lumber Co., 148 So. 237, 167 
Mi.ys. 246—Nalural Gas Kngineer- 
Ing Co. v. Bazor, 137 So. 788. 

Mo.—Haggard v. Rogers, App., 249 S. 
W. 712. 

N.O.—Jarvi.s v. Erwin Cotton Mills 
Co., 140 S.E. 602, 194 N.C. 687— 
Bradford v. English, 130 S.E. 706, 
190 N.C. 742. 

Tex.—Morgan v. State, Civ.App., 170 
S,W.2d 648, reversed on other 
grounds State v. Morgan, 170 S.W. 
2d 662, .140 Tex. 620. 

39 C.J. p 524 note 2. 

Delegation of duties generally see 
supra § 186, 


87. U.S.—^Herrin Motor Lines v. 
Jarvis. C.C.A.Miss., 156 F.2d 27G— 
Deere v. Southern Pac. Co., C.C.A. 
Or., 123 F.2d 438, certiorari denied 
62 S.Ct. 916, 315 U.S. 819, 86 L. 
Ed. 121'7—Montgomery Ward & Co. 
V. Lindsey, C.C.A.Miss., 104 F.2d 
882. 

Fla.—McGee v. C. Ed. De Brauwere 
& Co., 162 So. 510, 117 Fla. 859. 
Ky.—Illinois Central R. Co. v. Lan- 
gan, '76 S.W. 32, 116 Ky. 318. 
Miss.—Hardaway Contracting Co. v. 
Rivers, ,180 So. SOO, 181 Miss. 727 
—Goodyear Yellow Pine Co. V. 
Mitchell, 149 So. 772, 168 Miss. 152, 
suggestion of error overruled 160 
So. 810, 168 Miss. 152-Jefff rson 
V. Donkmann Lumber Co., 148 So. 
237, 167 Miss. 24-6—Natural Cas 
Engineoring Co. v. Bazor, 137 So. 
788. 

Mo.—Hulsey v. Tower Grove Quar¬ 
ry & Construction Co., 30 S.W.2d 
1018, 326 Mo. 194—Duvall v. 

Brooklyn Cooperage Co., App., 275 
S.W. 680. 

Mont.—Leonidas v. Groat Northern 
Ry. Co., 72 P.2d 1007, 105 Mont. 
302, aillrmed Great Northern Ry. 
Co. V. Leonidas, 69 S.Ct. 51, 305 U. 
S. ,1, 83 L.Ed. 3. 

N.C.—Smith V. Kitchen Lumber <’o., 
153 S.E. 324, 198 N.C. 736—lirad- 
ford V. English, 130 S.E. 705, 100 
N.C. 7-42. 

Okl.—B(‘asley v. Bond, 48 P.2d 299, 
173 Okl. 355. 

Tex.—^Vestem Union Telegraph Co. 
V. Coker, Civ.App., 202 S.W.2d 710 
—St. Louis Southwestern Hy. Co. 
V. Gillonwalcr, Civ.App., 284 S.W. 
268, aillrmed St. Louis Southwest¬ 
ern Ky. Co. of Texas v. Glllenwa- 
ter, Com.App., 294 H.W. 193. 

39 C.J. p 623 note 0«, p 524 note 99. 

Be<iuest for help 

Where a servant requests addl- 
tional help to perform the work and 
is dlrected by the foreman to pro- 
ceed, and the servant proceeds and is 
injured without any negligence on 
his part, the master is liable.—^Lewis 
V. American Car & Foundry Co., Mo. 
App., 3 S.W.2d 282. 
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unless the servant has assumed the risk, as dis- 
cussed infra § 390, or is guilty of contributory neg- 
ligence, as discussed infra § 451. So the master is 
liable where, by misrepresentation of the conditions 
of a particular piece of labor as to which his knowl- 
edge is greater than that of the servant, he induces 
the servant to attempt to perform it with an in- 
adcquacy of fellow servants, to the servant’s result- 
ing injury.S® 

Want of funds do es not excuse a failure to em- 
ploy a sufficient number of servants for the work.^^ 

§ 308. - Extent of Duty, and Degree of 

Care Required 

Generally it is the duty of the master to furnish a 
force sufficient to do the work with reasonable safety to 
those engaged in the accomplishment of the work. 


As the rule is ordinarily stated, it is the duty of 
the master to furnish a sufficient number of men to 
do the work in which the servant is engaged with 
reasonable safety®^ or with reasonable safety to all 
those engaged in its accomplishment,®! or, as some- 
times stated, it is the duty of the master to furnish 
sufficient servants or workmen to prevent the expo- 
sure of a servant to unnecessary risk or peril®2 or 
to prevent exposure to that class of hazards which 
results from an inadequate force to do the work.®® 
The master, hovvevcr, is not an insurer, as dis¬ 
cussed supra § 171, and is liable only in case he has 
been negligent,®^ the duty imposed on him being 
that of exercising reasonable®^ or ordinary®® care, 
and the precautions which he is required to take 
are only such as a reasonably prudent person might 
have foreseen as necessary to prevent the injury.®'^ 


98. Ga,—Beard v. Georgian Mfg. 
Co., 70 S.E. 57, 8 Ga.App. 618. 

89. N.Y.—Graham v. Chapman, 11 
N.Y.S. 318. 

90. Mo.—Hamilton v. St. Louis-San 
Prancisco Ry. Oo., App., 279 S.W. 
177. 

Mont.—Leonidas v. Great Northern 
Ry. Co., 72 P.2d 1007, 105 Mont. 
302, afflrmed Great Northern Ry. 
Co. V. Leonidas, 59 S.Ot. 51, 305 

U. S. 1, 83 L.Ed. 3. 

N.O.—Crawford v. Michacl & Bivens, 
1164 S.E. 58, 199 N.C. 224. 

Okl.—Beasley v. Bond, 48 P.2d 299, 
173 Okl. 355. 

39 C.J. p 524 note 8. 

91. Pia.—McGee v. C. Ed. De Brau- 
were & Co., 162 So. 510, 117 Pia. 
859. 

Mo.—Hulsey v. Tower Grove Quarry 
& Construction Co., 30 S.W.2d 
1018, 326 Mo. 194. 

Tex.—^Western Union Telegraph Co. 

V. Coker, Civ.App., 202 S,W.2d 710. 
39 C.J. p 524 note 9. 

92. N.Y.—Daurizio v. Merchants’ 
Despateh Transp. Co., 274 N.Y.S. 
174, 152 Miso. 716. 

93. Ala.—Seymour v. Holman, 1'58 

So. 525, 229 Ala. 634—Alabama 

Great Southern R. Co. v. Vail, 38 
So. 124, 142 Ala. il24, 100 Am.S.R. 
23. 

94. U.S.—Lang v. U. S. Reduction 
Co., C.C.A.Ind., 110 P.2d 441. 

Ill.-^hicago & N. W. R. Co. v. Don- 
ahue, 7-5 111. 196. 

Mass.—Craven v. Mayers, 42 N.E. 

1131, 165 Mass. 271. 

Mich.—Erickson v. Leach, 281 N.W. 
324, 285 Mich. 654. 

N.Y.—Riordan v. Ocean SS. Co., 26 
N.E. 1027, 124 N.Y. «5'6—Heirick 
V. State, 32 N.Y.S.2d 607, 177 Misc. 
1009, 

Pa.—Guerierro v. Reading Co., 29 A. 

2d 6.10, 346 Pa. 187. 

89. C.J. p 624 note 11. 


Safe and reasonable method with 
availahle force 

Employer is not negligent for in- 
adequacy of force to do specific work 
where safe and reasonable way ex- 
ists to do work with force in hand. 
—Seymour v. Holman, 158 So. 525, 
220 Ala. 634. 

Prior performaace with saane force 

Pact that track laborer had loadcd 
seven rails with same assistance 
showed work could be accompli.shed 
with safety by force then employed, 
with respect to alleged negldgence in 
falling to furnish sufficient men.— 
Lloyd V. Norfolk & W. Ry. Co., 146 
S.E. 372, 161 Va. 409. 

Facts not constituting negligence 

(1) Refusal to furnish help to tel- 
ephone linesman in settlng pole, 
where, in roquesting help, he did not 
inform district manager that po:e 
was dangerous and too heavy to 
handle alone,—^Western Arkansas 
Telephone Co. v. Grantham, 139 S.W. 
2d 49, 200 Ark, 411. 

(2) Requiring stock boy and as¬ 
sistant manager of chain store to 
carry sacks of potatoes weighing one 
hundred pounds seventy-five or eigh- 
ty feet without assistance, where 
employee was a strong young man 
accustomed to doing such work for 
Chain store and other previous em- 
ployers and employees in other gro- 
cery Stores customarily did the same 
character of work.—Great Atlantic & 
Pacific Toa Co. v. Evans, 175 S.W.2d 
249, 142 Tex. 1. 

(3) Failure of operator of filling 
station to have some employee on 
hand to direct drivers of automobiles 
Corning into station to stop their au¬ 
tomobiles at such places as would 
avoid injuring other employees en¬ 
gaged in the duties of servicing au¬ 
tomobiles, in the absence of evidence 
that it was customary for operators 
of filling stations to take such pre- 
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caution.—Puller v. Texas Park Lot, 
Tex.Civ.App., 133 S.W.2d 605. 

(4) Other faets. 

Ariz.—Bowers v. J. D. Haistcad 
Lumber Co., 236 P. 124, 28 Ariz. 
122 . 

Ark.—Batson v. Smith, .117 S.W.2d 
731, 196 Ark. 386. 

39 C.J. p 524 note 11 [a]-[c3. 

95. Pia.—McGee v. C. Ed. Do Brau- 
were & Co.. 162 So. 510, 117 Fla. 
859. 

Miss.—Gow Co. V. Hunter, 168 So. 
264, 175 Miss. 896. 

Mont.—Leonidas v. Great Northern 
Ry. Co., 72 P.2d 1007, 105 Mont. 
302, aflirmed Great Northern Ry. 
Co. V. Leonidas, 59 S.Ct. 61, 305 

U. S. 1, 83 L.Ed. 3. 

39 C.J. p 524 note 12. 

96. N.C.—Jarvis v. Erwin Cotton 
Mills Co., 140 S.E. 602, J94 N.C. 
•687. 

Tex.—^Western Union Telograph Co. 

V. Coker, Civ.App., 202 S.W.2d 710 
—Morgan v. State, Civ.App., 170 
S.W.2d 648, retversod on other 
grounds State v. Morgan, 170 S.W. 
2d 652, 140 Tex. 620. 

39, C.J. p 525 note 13. 

97. Okl.—Chicago, R. I. & P. R. Co. 
V. Watson, 127 P. 693, 36 Okl. 1. 

39 C.J. p 525 note 14. 

Notice of physlcal condltion 
Employor, not being advlsed of 
workman’s condition, was entitled 
to assume that workman was in or- 
dinary physical condition and was 
not chargeable with negligence for 
failing to provide sufficient number 
of men to assist with assigned task 
unless employer failed to provide 
sufficient workmen to as.sist a per¬ 
son of ordinary physique to per¬ 
form in safety the work required. 
Ky.—Louisville & N. R. Co. v. Will- 
hite, 187 S.W.2d 1010, 300 Ky. 75. 
Tex.—Texas & P. Ry. Co. v. Rampy, 
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The cmploycr clischarg'cs his duty ’in this respect 
whcre he has provided sufficient help presently 
availablc and subject to the request for assistance.^s 
The mastcr is charg^eable with knowled^s^e of the 
facts which it is his duty to know in the conduct 
of his business.^^ 

g 309 . - Maintaining Force 

Generally it is the duty of the master to see that a 
sufficient number of servants remains sufficient for the 
reasonable safety of each of them. 

The obligation of the master to furnish an ade- 
quate number of servants is not rclaxed at any 
time.i It is his duty to see that the number of 
servants engaged in the work in hand remains 
sufficient for the rcasonable safety of each of 
them,2 and not to withdraw a portion of the force 
employed on a particular picee of work under- 
taken until the portion withdrawn can safely be dis- 
pensed with.2 In case, howcver, the master has 
provided an adequate number of servants, hc is not 
liable for injuries caused by the absencc of one of 
them from hi.s post of duty without the mastcr^s 
knowlcdge or consent.^ On the other hand, the 
temporary absencc of a servant does not justify the 
undertaking of the work by the mastcr with an in- 
sufficient number,nor does the failure of some of 


those hired for the work to appear,^ and where, 
by reason of the employer^s conduct, it becomes nec- 
essary for employees temporarily to absent them- 
selvcs, it is the duty of the master to suspend the 
work or supply others for their places during their 
absence.'^ Where the absence is that of a vice 
Principal, and by reason o£ his abscnce the work is 
without proper supcrintendcnce, the mastcr is lia¬ 
ble for an injury occurring by reason of his ab- 
scnce.8 

§310. - Proximate Cause 

In order to render the master liable for Injury to a 
servant on the alleged ground of failure to comply with 
tho duty to furnish a sufficient number of servants, such 
failure must be the proximate cause of the injury. 

The fact alone that the master fails to employ a 
sufficient number of men to do the work does not 
in itself give rise to a cause of action.^ The inade- 
quacy of the force must be the proximate cause of 
the injury,^o and the master is not liable where the 
injury results from pure accident,^! or from the 
negligent acts or conduct of the men assisting the 
injured servant,i2 or from the act of the cmployee 
in voluntarily doing work alone without assist- 
ancc,i2 or directing his assistants to Icave him and 
do other things.^^ 


Oiv.App., 71 S.W.Sd 387, error <lls- 
missed. 

»8. N.C.—JarvKs v. Krwln Ootton 
Mills Oo., 140 S.E. 602. 504 IsT.O. 
687. 

09. Ga.—Brard v. Goorj?ian Mfg. 

Co., 70 kS.FO. 07, 8 rjn.AT)!). 618. 

Tox.—OalvcHton, TI. & S. A. II. Co. 
V. X^rown, Civ.App., «181 S.W. 238. 

1. Mont.—Sorc*n.*^oii v. North-orn 
Pac. R. 'Co., 5 63 P. 560, .03 Mont. 
268. 

Tex.—TJonn v. GalvcHton, H. S. A. 
R. Co., Civ.App., 82 S.W. 808. 

2. Tox.—W(j.st(*rn Union Tolograph 
Co. V. Cokor, Civ.App.f 202 S.W.2d 
710—Bonn v. (lalvcHton, II. & S. 
A. R. Co., GIv.Adp., 82 S.W. 808. 

3. MisH.—^Corpus Juri» oited in 
Goodyear Ycllow l^ine Co. v. 
Mitch(!n, 149 So. '792, 703, 168 Mi.s.s. 
152, sugji?o.stion ol’ error ovcrruled 
150 So. 810, 168 Miss, 152. 

39 C.J. p 525 nolo 18. 

4. N.Y.—Potter v. Now York Cent. 
& H. R. R. Co.. 32 N.E. 603, 136 
N.Y. 77. 

39 C.J. p 525 note 19. 

5. La.—^Wallaco v. Tremont & G. 
R. Co., 74 So. 179, 140 La. 873, 
L.R.A.1917D 959. 

6. La.—Wallace v. Tremont & G. 
R. Co., supra. 

N.Y.—Plike v. Boston & A. R. Co., 63 
N.Y. 649. 13 Am.R. 545. 


7. Ind.—T*ennsylvania Co. v. MeCaf- 
froy, 38 N.E. 67, 139 Ind. 430, 29 
L.R.A. 104. 

30 C.J. p 525 note 22. 

8. Conn.—Gorrish v. New Havon Ico 
Co., 27 A. 235, 63 Conn. 9—McKlli- 
gott V. Randolph, 22 A. 1094, 61 
Conn. 157, 29 Am.S.R. 181. 

9. Mo.—Lulj?(‘n V. Pac. R. 

Co., App., 294 S.W. 444. 

30 C.J. p 525 note 24. 

10. U.S.—Deere v. Southern Pac. 
Co., C.C.A.Or., 123 P.2d 438, cer¬ 
tiorari denicd 62 S.Ct. 916, 316 

U. S. 810, 86 L.Ed. 1217—JacobHon 

V. Chicago, M., St. P. & P. R. Co., 
C.C.A.Minn., 66 F.2d 688. 

Minn,—Mar.sliall v. Chlcago, R. I. & 
P. R. Co., 165 N.W. 208, 131 Minn. 
392. 

Mo.—Hamllton v. St. Louis-San 
Prancisco Ry. Co., App., 279 S.W. 
177. 

N.H.—Kenney v. Boston & Maln-e R. 

R., 33 A.2d 557, 92 N.H. 49-5. 

N.Y.—Herrick v. State, 32 N.Y.S.2d 
607, 177 Mis^c. 1009. 

S.C.—We.sley v. Holly Hlll Lumber 
Co., '43 S.B.2d 619, 211 S.C. 40. 

Tox.—Texas & P. Ry. Co. v. Rampy, 
Civ.App., 71 S.W.2d 387, error dis- 
missod. 

39 C.J. p 525 note 26. 

Overexertlon 

(1) Where the injury to a servant 
results from overexertion due to 
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his overestimation of his own 
strongth, such overexertion, Jind not 
the failure of the master lo furni.sh 
Ruflicient help, has bonn re^arded 
as the proximate cause of the in¬ 
jury, so that tho master Is not liable. 
—Lutgen V. MissourI Pac. R. (''o., 
Mo.App., 294 S.W. 444—39 C.J. p 525 
noto 25 rd]. 

(2) Thls was ospGcially truo 
where the injured servant had failod 
to give tho ropresentative or vice 
Principal of the omployer informa- 
tion of fact.s .«ghowing the neccsalty 
of furnishing: help.—Hunter v. Busy 
Beo Candy Co., 271 S.W. 800, 307 Mo. 
'656. 

(3) As.sumption of risk with re¬ 
spect to overexertion see infra §§ 
390, 401. 

11. Mass.—Craven v. Mayers, 42 N. 
E. 1131, 165 Mass. 271. 

12. Ohio.—Scanlon v. Lake Shore & 
M. S. R. Co., 24 Ohio Cir.Ct. 256. 

13. Tex.—Mellon v. Texas & N. 0. 
R. Co., Civ.App., 254 S.W. 510— 
Hines V. Rosa, Civ.App., 230 S.W. 
1066. 

39 C.J. p '62-6 note 28. 

14. Ky.—Hanning Distilling Co. v. 
Nischan, 149 S.W. 994, 149 Ky. 
683. 

39 C.J. p, €26 note 29. 
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§ 311. Competency 

A master owes to his servant the duty to employ 
and retain oniy competent fellow servants or coem- 
ployees; such duty is nondelegable and generaliy the 
master is liable for an injury caused by a vioiation of 
such duty. 

A master owes to his servant the duty to employ 
and retain only -competent fellow servants or co- 
employees.^5 The duty o£ the master to use due 
care in this respect is one which is imposed by 
law^s and this duty is positivc^'^ and personal or 
primarylS and is nondelegable.^^ 

Where a master negligently or knowingly em- 
ploys or retains in his Service an incompctent serv¬ 
ant, in vioiation of his duty in this respect, general- 
ly he is liable for an injury sustained by a coserv- 
ant by reason of such incompetency^o unless the 
circunistances are such that the injured servant 
must be regarded as having assumed the risk, under 
rules discussed infra §§ 362, 390, or as having been 


guilty of contributory negligence in relying on the 
care of a fellow servant, under rules discussed in¬ 
fra § 430. The rule that the master is liable does 
not apply, however, where the employee has made it 
a condition of his consent to accept the Service that 
the employer will yield in his favor the right of 
freedom of action as to sclcction and superintend- 
ence,2l or, under some circumstances, where the 
injured servant is a vice principal intrustcd by the 
master with complete control and supervision of the 
work and the method of doing it.22 The mere 
fact, however, that the injured servant selected the 
servants to work with him does not relieve the mas¬ 
ter of liability where his right of selection was lim- 
ited to a group in which no competent servants 
wcre available.23 The rule imposing liability on the 
master in such case has been regarded as an excep- 
tion to the rule, discussed infra § 321, that the mas¬ 
ter is not liable to one servant for injuries due to 
the negligence of another servant.24 


15. Mo.—Curtle v. Koch, App., 282 
S.W. 104S—isaaes v. Smith, App., 
275 S.W. 555. 

N.Y.—Healey v. Carter & Weeks 
Stevedoring Co., 210 N.T.S. 76, 213 
App.Div. 122—Dau-rizio v. Mer- 
chants’ Despateh Transp. Co., 274 
N.Y.S. r74, 152 Misc. 716. 

Okl.—Lowden v. Larsen, 102 P.2d 
144, 187 Okl. 226—Singer Sewlng 
Mach. Co. V. Odom, 45 P.2d 473, 
172 Okl. 411. 

T«x.—Fort Worth Blevators Co. v. 
Russell, 70 S.W.2d 397, 123 Tex. 
128—^Magnolia Petroleum Co. v. 
Studdard, Civ.App., 83 S.W. 1047, 
error dismissed. 

Va.—Aronoviteh v. Ayres, 193 'S.E, 
624, 169 Va. 308. 

39 C.J. p 450 note >57, p '526 note 31. 

16. Conn.—Furlong v. New Tork, N. 
H, & H. R. Co., 78 A. 489, 83 Conn. 
668, 21 Ann.Cas. 937. 

89 C.J. p 527 note 36. 

17. Mo.—Houston v. American Car 
& Poundry Co., App., 282 S.W. 170. 

18. U.S.—Pittsburgh R. Co. v. 

Thomas, Pa., 174 P. 691, 98 C.C.A. 
437. 

Mo.—'Courtois v. American Car & 
Foundry Co., App., 282 S.W. 484. 

39 C.J. p 527 note 35. 

19. Ala.— 'Corpus Juris clted iu jen- 
kins V. Mann, 127 So. 230, 233, 220 
Ala. 661. 

Mo.—Houston v. American Car & 
Foundry Co., App., 282 S.W. 170. 

Okl.—Lowden v. Larson, 102 P.2d 
144, 187 Okl. 22‘6—Singer Sewing 
Mach. Co. V. Odom, 46 P.2d 473, 
172 Okl. 411. 

Tex.— Corpus Juris clted Iu Fort 
Worth Elevators Co. v. Russell, 70 
S.W.2d 397, 401, 123 Tex. 128— 
Magnolia Petroleum Co. v. Stud¬ 


dard, Civ.App., 83 S.W.2d 1047, er¬ 
ror dismissed. 

39 C.J. p 627 note 35. 

20. U.S.—Rhodes v. Dierks-Lumber 
& Coal Co., C.C.A.Ark., 108 F.2d 
846. 

Ala.—McDufC V. Kurn, 172 So. 886, 
233 Ala. 619. 

Ariz.—Robies v. Preciado, 79 P.2d 
504, 52 Ariz. 113. 

Cal.—Worley V. Spreckles Bros. 
Commercial Co., 124 P. 697, 163 
Cal. 60. 

Fla.—Cummer Lumber Co. r. Silas, 
125 So. 372, 98 Fla. 1158. 

Ky.—Central Truckaway System v. 

Moore, 201 S.W.2d 72-5, 304 I<y. 633. 
Miss.—Hamilton Bros. Co. v. Weeks, 
(124 So. 798, 155 Miss. 754. 

Mo.—Courtois v. American Car & 
Foundry Co., App., 282 S.W. 484— 
Houston V. American Car & Foun¬ 
dry Co., App., 282 S.W. 170. 

N.H.—Coughlin v. Arms Textile Co., 
46 A.2d 130, 94 N.H. 67. 

N.C.—Shorter v. Mooresville Cotton 
Mills, 160 S.E. 499, 198- N.C. 27. 
Okl.—Singer Sewing Mach. Co. v. 
Odom, 46 P.2d 473, 172 Okl. 411— 
Producers’ & Reflners’ Corporation 
V. Castile, 246 P. 616, 118 Okl. 42. 
Va.—Aronoviteh v. Ayres, 193 S.E. 
624, 169 Va. 308. 

39 C.J. p 526 note 31, p '646 note 70. 

Negllgeuce of fellow servaut does 
not preclude recovery by injured em¬ 
ployee when master has been negli- 
gent in. selection of incompetent or 
unflt fellow servant.—Fort Worth 
Elevators Co. v. Russell, 70 S.W.2d 
397, 123 Tex, 128. 

Abillty to ascertaiu whether other 
servants uegligeut 
If in the nature of things one 
workman cannot ascertain whether 
other workmen are careful or neg- 
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ligent, it would be unfalr to hold 
such workman, rather than the mas¬ 
ter who has the duty to employ com¬ 
petent workmen, responsible for the 
negligence of a coworker.—Curtie v. 
Koch, Mo.App., 282 S.W. 1045. 
G-rouuds of liability uot showu 
Miss.—G-reat Southern Lumber Co. v. 

May, 103 So. 363, 138 Miss. 27. 

N.Y.—Healy v. Carter & Weeks 
Stevedoring Co., 210 N.Y.S. 75, 213 
App.Div. 122, 

21. La.—Farmer v. Kearney, 39 So, 
9'67, 116 La. 722, 3 L.R.A.,N.S., 
1105. 

39 C.J. p 627 note 34. 

22. Okl.—Atehison, T. & S. F. Ry. 
Co. V. Kennard, 181 P.2d 234—City 
of Edmond v. Washam, 121 P.2d 
300, 190 Okl. 140. 

Duty aud liability of master 

Rule imposing on master nondele¬ 
gable duty to furnish reasonably 
competent fellow servants has no 
application to skillful and experi- 
enced vice principal, who is injured, 
where such vice principal is intrust- 
ed with complete control of work and 
method of doing it and has responsi- 
bility of advising employer If addi- 
tional helpers are necessary for safe 
porformanoe of work, in absence of 
advice by vice principal that such 
are needed and a requost that they 
bo furnished.—Atehison, T. & S. F. 
Ry. Co. V. Kennard, Okl., 181 F.2d 
234—City of Edmond v. Washam, 
121 r.2d 300, 3 90 Okl. 140. 

23. Okl.—Lowden v. Larson, 102 P. 
2d 144, 187 Okl. 226. 

24. Okl.—Producers’ & Reflners’ 

Corporation v. Castile, 2'46 P. 615, 
118 Okl. 42. 

S.C.—Game v. Atlantic Coast Line 
R. Co., 30 S.E.2d 83, 204 S.C. 462. 
89, C.J. p 526 note 31, p 546 note 70. 
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The fellow servant or coemployee must actually 
have been incompetent in order to rcnder the mas- 
ter liablc.^5 It has been hcld tliat thc mastcr is 
not liable on the theory of his failurc to employ or 
provide a competent employee for acts of an em- 
ploycc which are not within the scope of the em- 
pIoymcnt,2<> induding the acts of a vice Princi¬ 
pal,and that this rule applics with respect to acts 
which may be classificd as pranks.28 

§ 312. - Care Required of Master 

At common law the master is not an insurer of the 
competency of his servante; the obiigation Imposed on 
him in this respect is to exerclse ordinary or reasonable 
care under ali the circumstances. 

The master is not at common law an insurer of 
thc competency of his servants;^^ his duty is meas- 
iired by the cxcrcise of ordinarySO or reasonable^i 
care under all the circumstances, regard being had 
to the conscqucnces which may resuit from incom- 
pctency,32 guch care as men of ordinary care and 
prudence acting under the same or similar circum¬ 
stances, or engaged in the same or similar business 
on their own account, are in the habit of exercis- 
ing.33 It is not necessary that the servants be the 


best that can be secured.®^ The mere fact that a 
fellow servant is careless does not establish negli- 
gcncc of the master in failing to furnish a compe¬ 
tent and skillful fellow servant.However, the 
employment or retention of a dangerous or vicious 
servant whose presence may expose coemployees to 
greater dangers than the work necessarily entails 
may constitute negligence.36 

§ 313. - Definition and Tests of Compet¬ 

ency 

a. In general 

b. Incxpcrience or youth 

c. Physical disability 

d. Habits 

a. In G-encral 

In order to be competent, a servant must be both 
capabie and reasonably carefui, and what constitutes 
incompetency of a servant depends on and varies with 
the nature of the duties he is called on to perform. 

A competent servant within the meaning of the 
rule under consideration is one who is reasonably 
safe for thc performancc of the duties assigned to 
him,‘^competency” in this conncction requiring 


25. Mc.-—Cote V. Jay Mfg. Co., 98 I 
A. 817, 115 Mo. 300, 

Mo.—ITouston v. American Car & 
Foundry Co., App., 282 S.W. 170— | 
Isiiacs V. Smith, App., 276 S.W. | 
555. 

26. Fla.—Crowder v. Wolary, 198 
So. 9. 144 Fla. 149. 

27. Fla.—Crowder v. Wolary, supra. 
2a Fla.—Crowder v. ^\^Jla!y, supra. 

in.—McMahon v. Owsley, 102 
N.B. 10.10, 260 111. 4.3, L.R.A.1916P 
1208. 

39 C.J. p 627 note 36. 

Statutory rcQuiremont.s hoq Infra § 
314. 

Xusane patiezits 

A nursc who was fmploycd in a 
sanitarium for the inrane, and whose 
duty It was to supervase wornen pa¬ 
tient h who workod in sanitarium’» 
laundry, could not reoovor from Cor¬ 
poration W'hi<;h oporatod sanitarium 
and which cniployed her, for Jjurn» 
sustaineci by her when a patient trip- 
ped on a floor mat and caused stcam 
press to cloHc on nur.s(i’H foroarm, 
mcrcly because Corporation perniit- 
tftd incompf*tcnl patients to perform 
laundry work.—Cox v. Sanitarium 
(’o., (,)r„ IS-l P.2d 38fi. 

30. (;a.—llob^rL.s v. Mlhridgf.*, 36 S. 

K 2(1 8SIJ, 73 f4a..^pp. 400. 

Mo.—Courtoi» v. American Car & 
Foundry Co., App., 282 S.W. 484— 
Houston V. American Car & Foun¬ 
dry Co., App., 282 S.W. 170—isaaes 
V. Smith, App., 27S S.W. 555. 

Tex.—Fort Worth Elevators Co. v. 

56 C. J.S.-68 


Russell, 70 S.W.2d 397, 123 Tex. I 
128—Orews v. Texas & P. Ry. Co., j 
Civ.App., 149 S.W.2d 1079, error 
dJsmissed, judgrment correct—Mag- 
nolia Petroleum Co. v. Studdard, 
Civ.App., 83 S.W.2d 1047, error dis- 
mlssed. 

Va.—Aronoviteh v. Ayres, 193 S.B. 

62'4, 169 Va. 308. 

39 C.J. p 527 note 37. 

31. U.S.—Holliday v. Fulton Band 
Mill, C.C.A.Miss., 142 F.2d 1006. 

Ariz.—Robios v. Preciado, 79 P.2d 
504, 62 Ariz. 1.13. 

Miss.—Oountry Club of Jackson v. 

Turner, 4 So.2d 718, 192 Miss. 510. 
Okl.—Sing(jr Scwing Mach. Co. v. 

Odom, 45 P.2d 473, 172 Okl. 411. 
Va.—P. L. Farm( 2 r, Xnc., v. Cimino, 
41 S.K.2d 1, 186 Va. 9'65. 

30 C.J. p 528 noto 38. 

32. tJ.S.—Wabash R. Co. v. McDan- 
iols, ind., 2 S.Ct. 932. 107 U.S. 464. 
.27 L.Fd. 605. 

39 C.J. p '528 note 39. 
lavestigatiott and afflrmatlve intiuiry 

(1) V/hero the Korvice In which 
the KcTvant is to bc cmployed is such 
as lo ondanger Iho lives of p<‘rsons 
and coemployees, the master, Ixiforo 
engaging such servant, is required 
to makij reasonable inveatigation in- 
to siKsh servanfs character, skill, 
and habits.—Producers’ <& Renners' 
Corporation v. Castile, 246 P. 616, 118 
Okl. 42—Producers' & Reflners’ Cor¬ 
poration V. Castile, 214 P. 121, 89 
Okl. 261. 

(2) The master is bound to insti- 
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tute aiTlrmative inquiries In order 
to ascertain the qualiflcations of a 
servant whom he transfers to a 
more responsible position, for which 
spocial qualilications aro necessary, 
unl«‘ss Iho servant has glven proof 
of his capacity in some similar po¬ 
sition.—Producers’ & Rofiners’ Cor¬ 
poration V. Castile, 246 P. 615, 118 
Okl. 42—Producers’ & Reflnors' Coi’- 
poration v, Castile, 214 P. 121, 89 
Okl. 261. 

33. Wis.—Rankel v. Buckstalf-Ed- 
wards Co., 120 N.W. 269, 138 Wis. 
442, 20 L.R.A.,N.S., 1180. 

39 C.J. p 529 note 40. 

34. Ala.—Holland v. Tennessee 
Coal, Iron & R. Co., 8 So. 524, 91 
Ala. 444, 12 L.H.A. 232. 

Mich.—Lyttlo V. Chicago & W. M. 

R. Co.. 47 N.W. 671, 84 Mich. 289. 
39 C.J. p 629 note 4,1. 

35. N.Y.—Ginsberg v. Wolf, 144 N. 
r.S. 678, 159 App.Piv. 412. 

36. Miss.—^Country Club of dackson 
V. Turner, 4 So.2d 718, 192 Miss. 
510. 

N.Y.—Bombn v. Borowicz, 38 N.Y.S. 
2d 403, 265 App.Div. 198. 

37. Del.—Warron v. TIarlan & PIol- 
lingsworth Corp„ 84 A. 215, 26 Del. 
182. 

3!) C.J. P 629 note 48. 

Boliability 

(1) It has been laid down that a 
competent man is a rellable man.— 
Coppins V. New York Cent. & H. R. 
R. Co., 25 N.E. 915, 122 N.Y. 657, 19 
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that the servant be both capable and reasonably 
careful.SS What constitutes incompetency in an 
employce depends on, and varies with, the nature of 
the duties he is called on to performas and his re- 
lation to other persons.^0 So an employee may be 
incompetent because of physical dchciencies, dis- 
cusscd infra subdivision c of this section, or men- 
tal dcficiencies,'^! such as lack of knowlcdge,^^ 
skill,^3 or experience, discussed infra subdivision b 
of this section, or his youth, discussed infra sub¬ 
division b of this section. So also an employee may 
be incompetent because of the lack of a disposition 
to use his ability and experience properly v^hether 
arising from carelessness^^ or viciousness.‘^5 The 
iiiefficiency must, however, exist to such a degree 
as to affect the general character of the employee 


in the capacity in which he is employed and to in¬ 
dicate that he is not a reasonably reliable and safe 
man for the work.^® 

b. Inexpexience or Youth 

Lack of experience or youth does not necessarily ren- 
der a servant incompetent, but either may be an element 
of Incompetency. 

In the abscnce of statutory regulation, discussed 
infra § 314, an employee is not necessarily incompe¬ 
tent mercly because he is incxperienced in the par- 
ticular work in which he is employed,'^^ but, where 
the nature of a servanfs work is such as to require 
experience for its reasonably safe performancc, his 
inexpcrience may be sufficient to show his incompe- 
tency.^^S Likcwise ordinarily a servant is not in- 


Am.S.R. 523--39 CJ. p ^529 note 43 
[b]. 

(2) The view has been taken, how- 
aver, that the law does not impose 
on the master the requirement that 
the coemployeo shall be reliable, in 
addition to being- reasonably care- 
ful and competent.—Tsaacs v. Smith, 
Mo.App., 275 S.W. 565. 

38. Mo.—Houston v. American Car 
& Poundry Co., App., 282 S.W. 170 
—isaaes V. Smith, App., 275 S.W. 
656. 

N.Y.—Daurizio v. Merchants' Des- 
pateh Ti'ansp. Co., 274 N.Y.S. 174, 
152 Misc. 716. 

Okl.—Lowden v. Larsen, 102 P.2d 
144, 187 Okl. 22'6—Singer Sewing 
Mach. Co. V. Odom, 45 p.2d 473, 
172 Okl. 411. 

Tex,—Fort Worth Elevators Co. v. 
Russell, 70 S.W.2d 397, 123 Tex. 
128—Magnolia Petroleum Co. v. 
Studdard, Civ.App., 83 S.W.2d 1047, 
error dismissed—Crews v. Texas & 
P. Ey. Co., Civ.App., 149 S.W.2d 
1079, error dismissod, judgment 
correct. 

39 C.J. p '529 note 44. 

39. Mass.—Beers v. Isaac Prouty 
Co., 85 N.E. 8G4, 200 Mass. 19, 128 
Am.S.n. 374, 20 L.R.A.,N.S., 30. 

39 C.J. p 529 note 45. 

40. Del.—Warren v. Harlan & Hol- 
lingsworth Corp., 84 A. 215, 26 Del. 
1S2. 

Mass.—Beers v. Isaac Prouty Co., 86 
N.E. 864, 200 Mass. 19, 22, 128 Am. 
S.R. 374, 20 L.R.A.,N.S., 39. 

39 C.J. p 529 note 46. 

41. Okl.—Producers’ & Refiners’ 
Corporation v. Castile, 240 P. 616, 
118 Okl. 42. 

39 C.J. p 530 note 48. 

Particular type of work 
Employer had duty of employing 
men whose judgment and mental 
capacity was such that trees which 
they were employed to cut would 
toe felled so as not unnecessarily to 


endanger fellow servants.—Putnam 
Lumber Co. v. Tompkins, 150 So. 712, 
112 Pia. 635. 

42. Cal.—Stili V. San Francisco & 
ISr. W. R. Co., 98 P. 672, 154 Cal. 
'559, 129 Am.S.R. 177, 20 L.R.A., 
N.S.. 322. 

39 C.J. p 530 note 49. 

Ignoronce of language 

(1) With i’especi to the employ- 
ment of persons who cannot undt-r- 
stand and speak the English lan- 
guage, the question as to the re- 
sponsibility of Iho master involves 
the compctency of such persons for 
the particular tasks to which they 
are assigned.—Courtois v. American 
Car & Poundry Co., Mo.App., 282 S. 
W. 484. 

(2) Employment of such persons 
is not of itself nogligence.—Cour¬ 
tois V. American Car & Poundry Co., 
supra. 

(3) Their employment constitutos 
negligence, however, where the work 
requires cooperation, co^Jrdination, 
and action in response to spoken or- 
ders and is unsafe in the absence of 
such olements.—Courtois v. Ameri¬ 
can Car & Poundry Co., supra. 

43. Okl.—Corpus Juris oited ia Low¬ 
den V, Larson, 102 P.2d 144, 147, 
187 Okl. 226—Producers' & Pafin- 
ers’ Corporation v. Castile, 246 P. 
61-5, 118 Okl. 42. 

39 C.J. p 530 note 60. 

ZUemeat of competeucy 

One of the elements of compoten- 
cy of a fellow servant is reason- 
able skill or experience in the duties 
assigned and his qualifications or fit- 
ness to perform such duties.—Low¬ 
den V. Larson, 102 P.2d 144, 187 Okl. 
226. 

44. Me.—Robbins v. Lewiston, A. & 
W. R. Co., 77 A. 637, 107 Me. 42, 
30 L.R.A.,N.S., 109, Ann.Cas.l912C 
92. 

39 C.J. p 630 note 63, p 529 note 43 
Cc] (1). 
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45. Miss.—Hines v. Green, 87 So 
649, 125 Miss. 47-6. 

Assaiilt 

Employer who had knowlodge that 
his employee was belligerent and 
was guilty of vicious conduci, was 
liable for injuries sustainod by fel¬ 
low employee assaulted by the flrst 
omployoo on ground that employer 
was guilty of breach of duty of care 
to select and retain in his employ 
only servants from whose conduct 
tliere was not an unreasonable risk 
of harm to other servants.—Bomba 
V. Borowicz, 38 N.Y.S.2d 403, 265 
App.Div. 198. 

ludlvidual nature or disposition. 

A vicious or dangerous londcncy 
on pa,rL of employee, on which liebil- 
ity of employer for employoe's acts 
may be prcdicated, must inhere in 
the nature or disposition of the om- 
ployee as an individunl, and such in¬ 
nato 'proclivity must be prone to a 
ready r-cvelation in an unwarranted 
display of excessive force, and there 
must exist such a deviation from 
normal temper as to mako exposure 
to probability of its manifestation an 
unusual hazarcl.—Country Club of 
Jackson v. Turner, 4 So.2d 718, 192 
Miss. 610. 

ifliS. Wis.—^I^liefoth v. Northwestern 
Iron Co., 74 N.W. 356, 98 Wis, 495. 
30 O.J. p 530 note 55. 

There was no negligence in mas- 
ter’s employing person to drive truck 
for workmen's convenience, where 
such p-erson, although not a mechan- 
ic, had two years' experience in driv- 
ing truck.—J. E. Parham Const. Co. 
V. Parker, 37 S.W.2d '879, 183 Ark. 
673. 

47- Mich.—Timm v. Michigan Cent. 

R. Co., 57 N.W. 116, 98 Mich. 226. 
39, C.J. p 630 note 57. 

48. Or.—Statts V. Twohy Bros. Co., 
123 P. 909, 61 Or. 602. 

39 C.J. p 531 note 68. 
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competent mercly bccause he is youthful,^® but the 
youth of a servant may be considered on the ques- 
tion of his compctcncy to do the work assignbd 
him;S® and it has been lield tliat a boy less than 
fourteen years of age is presumed to be incompetent 
to perform duties involving the pcrsonal safety of 
others, which require judgment, discretion, and care 
greater than usually possessed by boys of such 
age.51 

c. Physical Disability 

A phys cal disability of a servant does not neces- 
sarlly render him Incompetent, but a disability which 
prevents a proper discharge of duties may constitute in- 
competency. 

An employee is not incompetent mcrely because 
he has a physical diBability''»^ unless his disability 
is such as to prevent the proper performance of 
his dulics.^^ 

d. Habits 

Habits of a servant, such as habitual carelessness or 
drinking intoxienting liquors to excess, may render such 
servant incompetent. 

A servant othcrwisc competent may be rendered 
incompetent by rcason of habits which mak« it im- 
pruclcnt to employ or retain him in the parlicular 
work assigned him.Thus a person may be in¬ 
competent if hc is habitually carelc.ss^S or if his 
acts of negligencc characterize him as a careless 
workman.^^ Crcnerally, where habitual negligencc 
of a fellow servant is reliccl on to imposc liability 


on the master, it must be shown that the negligence 
which caused the injury was habitual.®'^ Ordinar- 
ily a single act of negligence does not show that 
negligence is a characteristic of the employee, ^8 al- 
though the act may be of such a character as per se 
to show incompetencc.^^ 

A servant may be incompetent because of the 
habit of drinking intoxicating liquors to excess,®^ 
but Ihc fact that an employee is occasionally under 
the influcncc of drink does not ordinarily authorize 
a finding that he was rendered incompetent there- 
by,®i and even the fact that a servant is an habitu¬ 
al driinkard does not necessarily show incompoten- 

Cy,^2 

§314. - Statutory Requirements 

The master may be the Insurer of the competency ot 
servants under statutes which require particular qualifl- 
cations for servants employed In designated po«itions, 
and the master may be llnble for Injuries to a felJow 
servant caused by an Incompetent servant employed ia 
violation of a statute. 

Statutory provisions sometimes require particular 
qualifications as to servants employed in designated 
positionsj^s and the master may be made an insurer 
of the competency of such servants,thus abro- 
gating the common-law rulc, discussed supra § 312, 
that only reasonablc care and diligence in asccr- 
laining the compctcnce of servants are required of 
the mastcr.^''^ (Icnerally the cmploymcnt of a serv¬ 
ant by a master in violation of statutory provi.sions. 
constitutes negligence per sc,^'® or at least is compe^ 


49. Mo.—isaaes v. Smith, App., 275 1 

S.W. 555. I 

39 C.J. p 531 noto 69. 

50. Wi.s.—Zabawa v. Oh<*rbock Bros. 
Mfff. Co., 131 N.W. 826, 146 Wis. 
621, Ann.OnH.1912C 419. 

30 C.J. p 531 noto 60. 

51. Wia.—Molawko v. Ohlo Coal Co., 
m N.W. 475, 86 Wi«. 220. 

52. Mo.—-Wing v. h. A. Brad.stroet 
<& Co., 96 A. 782, 114 Mo. 481. 

39 C.J. p 531 noto 62. 

53. Okl.—Producers' & Roflnors’ 

Corporation v. Castlle, 246 P. 616, 
118 Okl. 42. 

39 C.J. p 531 note 63. 

54. N.H.—Cou#flilln V. Arm.s Textile 
Oo., 46 A.2d 130, 94 N.ll. 67. 

Okl.—Producers’ & Ilonnor«' Corpo¬ 
ration V. CfLHiiU, 246 P. 615. 1.18 
Okl. 42—IToduoors' Sc Itefinors' 
Corporation v. 214 P. 121, 

89 Okl. 261. 

39 C.J. p 531 noto 65, p 632 notos 66, 

60. 

55. IU.—St Loulrt Cons. Coal Co. 
V. Senigor, 53 N.K, 733, 179 IU. 370. 

39 C.J. p 531 note -65, p 529 noto 43 
Cc3 (2), (3). 


56. Ala.—Nirst Nat. Bank v. Chanrl- 
ler, 30 So. 822, 144 Ala. 286, 113 
Am.S.U. 39. 

39 C.J. P 532 noto 66. 

57. Mo.—Hocd V. Koch, 282 S.W. 
615, 220 Mo.App. 3 75—Ilouston v. 
American Car Foundry Co., App., 
282 S.W. 170—isaaes v. Smith, 
App., 275 S.W. 55*5. 

58. Mo.—Cote V. Jay Mfg. Co., 98 A. 
817, ,116 Me. 300. 

39 C.J. P 632 note 67. 

59. Mo.—Burns v. R. L. McDonald 
Mfff. Co., 262 S.W. 984, 213 Mo. 
App. 640. 

39 C.J. P 632 note 68. 

60. Alfl.—Corpus Juris cltod la Mc- 
DufC V. Kern, 172 So. 886, 887, 233 
Altt. 639. 

39 C.J. p 532 note 69, p 629 note 44 

[b]. 

61. Cal.—Cosgrove v. Pilman, 37 P. 
232, 103 Cal. 268. 

39 C.J. P 532 note 70. 


Co. V. Davis, 48 S.W. 670, 92 Tox, 
372. 

39 C.J. p 532 note 71. 

68. Ky.—Majostic Collleries Co. v. 

Bradl('y, 116 S.W. 738, 132 Ky. 533. 
39 C.J. p 530 note 72. 

Liability of masicr for ficts nf solv¬ 
ant compulsorlly employed se*», 
supra § 199, 

64. Mlch.—Capelingr v. Saginaw Coal 
Co., 117 N.W. 182, 156 Mich. 437, 
reheard 121 N.W. 475, 156 Mich. 
437—Laysell v. J. H. Somers Coni 
Co., 117 NW. 179, 156 Mirh. 268, 
adherod to 120 N.W. 996, 15S Mlch. 
268. 

39 C.J. p 632 note 73. 

65. Mich.—Capolingr v. Saffinaw Coal 
Oo., 117 N.W. 182, 156 Mich. 4.37, 
reheard 121 N.W. 475, 156 Mlch. 
437—Layzoll v. J. H. Somers Coal 
Co., 117 N.W. ,179, 15'6 Mich, 268,, 
adhered to 120 N.W. 006, 156 Mich. 
268. 

66. Cal.—Cragg v. Los Angclea 
Trust Co., 98 P. 1063, 154 Cal. 663,. 
16 Ann.Ca.s. 1063. 

Ky.—Majestic ColUerios Oo. v. Hrad 
Icy, 116 HW. 738, 132 Ky. 633. 

39 C.J. p 532 noto 76. 


62. Tox.—Galvoston, H. & S. A. P. 
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tent evidence of the neg:Iig:ence of the master, as 
discussed infra § 508, so as to charge the master 
with liability for injuries to a fellow servant caused 
by the incompetent employee.®'^ Under statutes 
abolishing the fellow-servant rule, discussed infra § 
345, it is not material whether the master negligent- 
ly or knowingly employs or retains incompetent 
servants whose incompetence caused the injury.^s 

§ 315 , - Servant Temporarily Substitut- 

ed for Another 

A servant who is temporarily designated to perform 
the duties of another servant must be competent to per¬ 
form such duties. 

Where a servant is temporarily designated to per¬ 
form the duties of another servant, he must be 
competent to perform those duties properly.®^ 

§ 316. - Retention of Incompetent Serv¬ 

ant 

The retention by the master of an Incompetent serv¬ 
ant after the master has reasonable notice of incompe- 
tency may constitute negligence. 

Since it is the duty of the master to use due care 
to sce that fellow servants are competent, the reten¬ 
tion of an incompetent employee after the master 
has reasonable notice, either actual or constructive, 
of such incompetence will constitute negligence on 
the part of the master.^O Accordingly, where an 
employer has notice of vicious conduct on the part 
of an employee, the retention of such employee may 
constitute negligence rendering him liablc to a 
fellow employee for injuries sustained by reason 


of an assault.*^^ In the absence of knowledge of the 
employee^s incompetence, the master may act on 
the; presumption that a servant fo-und to be compe¬ 
tent will continue so.'^^ 

§ 317 . - Master's Knowledge of Incom- 

petency 

Tho master is chargeable with knowledge of the in- 
competency of a servant if in the exercise of duo care 
he couid have ascertained it; and he is also chargeable 
with knowledge which has been, or shouid have been, 
obtained by one who represents him in respect of his duty 
to hire and retain competent servants. 

In order to charge a master with negligence in 
employing or retaining an incompetent servant in 
his Service it must be shown, in the absence of stat- 
utory regulation, discussed supra § 314, that the 
master had either actual or constructive knowledge 
of such incompetcncy.'^3 Actual knowledge on the 
part of the master of the incompctency is not es- 
sential;^^ the knowledge may be constructive'^® 
and the master is chargeable with knowledge of 
the incompctency i£ in the exercise of due care lie 
couid have ascertained Cenerally, construc¬ 

tive knowledge which will bind the master may also 
be the knowledge possessed by one who represents 
him in respect of his positive duty to exercise rea¬ 
sonable care in the selection or retention o£ his 
servants,77 or such knowledge as the representative 
oiight to have acquired in the proper discliarge of 
his duties as a representative of his masterJ^ 
Howevcr, aocording to some cases, it secms that, 
unless such representative has the power to hire 
and dis-charge employecs, his knowledge is not im- 


67, Midi.—Layzell v. J. H. Somers 
Ooal Co., .117 N.W. 179, 156 Midi. 
2C8, adhered to 120 N.W. 996, 156 
Mich. 268. 

39 C.J. p 633 notes 76, 78. 

6S, Wis.—Hovancck v. Great North¬ 
ern R. Co., 162 N.W. 927, 165 Wis. 
511. 

39 C.J. p 533 note 80, 

69. W.Va.—Core v. Ohlo River R. 
Co., 18 S.E. 596, 38 W.Va. 456. 

39 C.J. p 533 note 81. 

Neg-ligroifioe 

Employer was not liable for inju¬ 
ries sustfiinod by superintendent of 
logffing crew on ground th.^it employ¬ 
er was neglig-ent in employing in¬ 
competent men to operate skidder 
merely because on day of accident 
engineer was sick and flreman was 
operating engine, although flreman 
may have been negligent on particu- 
lar occaslon, in view of fact that 
flreman was experienced in operating 
a skidder.—^Wesley v. Holly Hili 
Lumber Co., 43 S.E.2d 619, 211 S.C. 
40. 

70. N.C.—Shorter v. Mooresville 


Cotton Mills, 150 S.E. 499, 198 N. 
C. 27. 

Okl.—Producers’ «& Refiners’ Corpo¬ 
ration V. Castile, 246 P. 616, 118 
Okl. 42—Producers' & Refiners' 
Corporation v. Castile, 214 P. 121, 
89 Okl. 261. 

39 C.J. p 683 note 84. 

71. N.Y.—Bomba v. Borowicz, 38 N. 
T.S.2d 403, 265 App.Div. 198. 

72. Mich.—^Walkowski v. Penokee & 
Gogebic Cons. Mines, 73 N.W. 895, 
115 Mich. 629, 41 L.R.A. 33. 

N.Y.—Chapman v. Erie R. Co., 65 N. 
Y. 679. 

73. Ark.—J. E. Parham Const. Co. 
V. Parker, 37 S.W.2d 879, 183 Ark. 
673. 

Ga.—Gunn v. Willlng, 3'6 S.E. 804, 
111 Ga. 427—Strickland v. Pough- 
ner, 12 S.E.2d 371, 63 Ga.App. 805. 
Mo.—Reed v. Kock, 282 S.W. 616, 
220 Mo.App. 175—^Houston v. 
American Car & Foundry Co., App., 
282 S.W. 170—isaaes v. Smith, 
App., 276 S.W, 556. 

39 C.J. p 633 note 87. 
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7'4, Wash.—Roswall v. Grays Har- 
bor Stevedore Co., 244 P. 723, 138 
Wash. 390, 50 A.L.R. 445. 

39 C.J. p 634 note 88. 

75. Okl.—Producers’' Roflners' 

Corporation v. Castile, 246 P. 615, 
118 Okl. 42. 

39 C.J. p 533 noto 87, p 634 note 88, p 
535 notes 89, 90. 

76. Miss.—Corpus Juris cited In 
Hamilton J3ros. Co. v. Weeks, 124 
So. 798, 801, 155 Miss. 754. 

Wash.—Roswall v. Grays Harbor 
Stevedore Co., 244 I>. 723, 138 

Wash. 390, 60 A.L.R. 446. 

39 C.J. p 534 nolo 88. 

77. Md.—^McCairs Ferry Power Co. 
V. Price, 69 A. 832, 108 Md. 96. 

39 C.J. p 53*5 note 89. 

Knowledge of foremaa as to in- 
competency of employee is knowl¬ 
edge of master.—Reed v. Koch, 282 
S.W. 615, 220 Mo.App. 175. 

70, Vt.—Griffln v. Boston & M. R. 

R., 89 A. 220, 87 Vt. 278. 

39 C.J. p 535 note 90. 



56 C.J.S. MASTEB AND SERVANT § 320 


putablc to the masterJ» Under some circumstances 
thc law may impiitc to the master knowledge of an 
employec’s incompetcncy by reason of such em- 
ploycc’s gcneral rcputation for incompetency^O 
which has cxistcd for a sufficient period.®^ 

§318. - Proximate Cause of Injury 

The Incompetency of the servant must be the proxi¬ 
mate cause of the injury In order to render a master lia- 
ble on the theory that he employed or retained an in- 
competent servant. 

In order to render a master liable for injuries to 
an employoc on the ground of ncgligence in employ- 
ing or rctaining an incompetent servant, the incom- 
pctency of such servant must be the proximate 
cause of the injury. ^2 According to some cases, 
thc master is liable for thc act of an unskillful fel- 
lovv servant, where there has heen ncgligcnce in the 
employmc of such servant, on thc theory that the 
ncgligcnce in cmploying such servant is thc proxi¬ 
mate cause of the injury.SS The master may be 
liable where the injury sustained is thc natural and 
probablc conscqucncc of ncgligcnce in cmploying 
incompetent fcllow servants or coemployces, even 
though thc particular injury could not have been 
foresecn.8^ The fact that the incompetent serv¬ 
ant acted in violation of orders will not relieve thc 
master from liability where the act would not have 
been done by a competent servant.^^> 


§ 319. - Concurrerit Negligence of Com¬ 

petent Fellow Servant 

The fact that a competent fellow servant was also 
negligent does not necessarily relieve the master of lia¬ 
bility for an Injury which would not have happened with- 
out the negligence of an incompetent servant. 

A master is not relieved from liability for inju¬ 
ries which would not have happened but for the 
negligence of an incompetent servant, of whose in¬ 
competency he had actual or constructive notice by 
reason of the fact that a competent fellow servant 
was also negligcnt.S6 

§ 320. Supervision 

The master has the duty to provide for such genera! 
supervision or direction with respect to his servants as 
will render the conduct of his business reasonably safe 
for them, and such duty is nondelegable. 

The master may without thc employmcnt of a su¬ 
perintendent personally supervisc thc work in wliich 
his servants are engaged, if he is himself compe¬ 
tent,but he must either himself or through a vice 
Principal excrcise such general supervision or di¬ 
rection over his servants as will render thc conduct 
of his business reasonably safe for thcm.^8 This 
duty of general supervision is nondelegable,as is, 
in some jurisclictions, the duty of supcrintcndcnce 
of the particular work in hand.^0 


79. Pa,—Rel-flor v. Pcnnsylvanla Co., 
25 A. 175, 152 Pa. 38, 34 Am.S.R. 
620. 

39 C.J. p 535 noto 91. 

80. Tox.—Missouri, K. & T. R. Co. 
V. Day. 136 S.W. 435, 104 Tox. 237, 
34 L.R.A.,N.S., 111. 

30 C.J. p 535 not<i 92. 

81. Or.—BrowninK v. Smilry-Lam- 
port Lunibcr Co., 137 I*. 777, 68 Or. 
602. 

39 C.J. p 535 note 93. 

82. Misa.—Rucklcy v. TTnited Ga.s 
Public Sorvico Co., 108 So. 462, 
176 Mlsa. 282—-Corpus Juris cited 
ia lifimllton nru.s, C(». v. Wook.s, 
124 Ro. 708, 801, 155 Mia.s. 754. 

Mo.—Courtoia v. Arncriran Car & 
Foundry Co.. App., 282 S.W. 484. 
Va.—Aronovltch v. Ayres, 193 S.E. 

524, 169 Va. 308. 

3D C.J. p 635 nolo 94. 

Othorwiss staML 

Tt must b (3 shown that the Injury 
was oaused by the aanu* character 
of neprli«:enc(‘ of which the evidence 
ahows the iifwU.t-font servant to have 
been habilually Kulity, or that the 
incompetency of the servant was of 
the same charsu-ler shown In the par¬ 
ticular case. —Tlouston v. American 
Car & Foundry Co., Mo.App., 282 S.W. 
170—isaaes v. Smith, Mo.App., 276 
S.W. 555. 


Particular iustoaices 

(1) Where gas company employeo 
was injured whon struck by truck 
which was backed into him whlle 
crew was engaged in removing truck 
from mudhole, while crew was being 
transported from work, fact that 
gas company knew that truck driver 
somotimes waa reckless as to speed 
was not ground of recovery by em- 
ployee on theory that truck driver 
was retained in Service of gas com¬ 
pany which knew of incompetcncy, 
since injury complalned of was not 
proximato re.sult of allegcd incompe¬ 
tency.—Buckley v. United Gas Pub¬ 
lic Service Co., 168 So. 462, 176 Miss. 
282. 

(2) Where habitual negligence of 
a fellow servant is rrlied on to Im- 
pose liability on the ma.Mter, it must 
be shown that such negligence was 
proximate cause of injury. 

Mo.—Reed v. Koch, 282 S.W. 516, 
220 Mo.App. 175. 

ITegligenoe held. proximate cause of 
injury 

Tox.—Fort Worth Elevator Co. V. 
Russcll, Civ.App., 28 S.W.2d 320, 
revorsed on other grounds Fort 
Worth Elevators Co. v. Russell, 
70 S.W.2d 397, 123 Tex. 128. 

83, U.S.—Rhodes v. Dierks-Lumber 
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& Coal Co., C.C.A.Ark., 108 F.2d 
840. 

Ark.—UulX V. Ayf^rs, 246 S.W. 508, 
156 Ark. 17. 

84. Mo.—Courtois v. American Car 
& Foundry Co., App., 282 S.W. 484. 

85, TT.S.—American Steel & ^\"i^o 
Co. V. Keefe, Pa., 165 F. 189, 91 
C.C.A. 223. 

8G. KY,—Coppin.s v. New iTork 
Cent. (fJs II. Ii. U. Co., 25 N.E. 916, 
122, N.T. 557, 19 Am.S.it. 523. 

W.Va,—WilkliiHon v. Knnawha & 
Hocking Coal & Coke Co., 61 S.E. 
875, 64 W.Va. 93. 20 L..R.A..N.S., 
331. 

87. lowa.—iraworth v. Soev<'Ts Mfg. 
Co., 51 N.W. 68, 87 lowa 765, re- 
heard 62 N.W. 326, 87 lowa 766. 

88. S.O.—Kcll V. Rofk Hili Fertil- 
izor Co., IIG S.E. 97, 123 S.C. 199. 

,39 C.J. p 5.36 note 98. 

89. MiK.s.—lOdwards v. Hayncs- 
Walker Lumber Co., 74 So. 284, 
113 MLss. 378. 

S.C.—KoU V. Rook Hili Fertilisser 
Co., 116 S.E. 97, 123 S.C. 199. 

39 C.J. p 536 note 99. 

Eniployees chargod with general su- 
perintendence as vice principals 
see infra § 332. 

90. Wash.—Olson v. Erickson, 102 
P. 400, 53 Wash. 468. 



§ 320 


MASTEE AND SERVANT 


56 c.j.a 


The duty of supervision extends only to tlie use 
of ordinary and rcasonable care.^i The master is 
not bound to follow out the execiition of every or- 
der which he gives to a servant,^2 nor does thc 
duty of supervision extend to dangers and risks 
which are apparent and obvious,^^ or which may be 


discovered by the servant by the exercise of reason- 
able care and prudence,®^ or to work which is com- 
monly performed by men without supervision.®^ 
However, the duty of supcrintcndcnce may arise 
from the facts of any particular case,^® 


2. Common-Law Liability of Master for Injuries by Fellow, Servant 


§ 321. In General 

The general rule at common law Is that a master is 
not liable for injuries to his servant caused by the negli- 
genco of a fellow servant. The rule ordinarily is based 
on Public policy, or on the doctrine of assumption of risk, 
but has been said to be unpopuiar with the courts. 


Unlcss the parties have made an express contract 
to thc contrary,97 the general rule at common law 
and in the abscncc of statute otherwise providing 
is that a master is not liable to one servant for 
injuries caused by the negligence of a fellow serv¬ 
ant.®® This doctrine, commonly referred to as the 


Supervision and direction as deter- 
rninative of status of coemployeo 
soe infra § 333. 

91. lowa.—Wollers v. Summorfleld 
Co., 140 N.W.' 388, 160 lowa 127. 

39 C.J. p 537 note 3. 

92. Mo.—Schmeizer v. Central Fur- 
nituro Co., 114 S.W. 1043, 134 Mo. 
App. 403. 

39 C.J. p 537 note 4. 

Prior iBLStructious for protection of 
worlcer 

Where an employee who was en- 
gaged in stacking mino timber at the 
foot of a hili was injured by a 
timber which was slid down the hili 
by another employee who was en- 
gaged wlth others farther up in 
cutting, splittlng, and sliding down 
timber, the master was not liable, 
in view of the facts that he had 
previously given due instructions as 
to warning before sliding timber and 
the like and that just prior to the 
injury he had merely ordered a fel¬ 
low servant to slide timber nearer 
to the stack below.—Owens v. Mays, 
294 S.W. 781, 220 Ky. 37. 

Statuis iLOt Imposing dnty 
The provisions of an cmployer’s 
liability statute have been held not 
to require employer to superviso 
every delail of employee's work.— 
Van Norden v. Chas. R. McCormick 
Lumbor Co. of Dolaware, C.C.A.Or., 
17 F.2d 568, certiorari doniod 47 S. 
Ct. 768, 274 U.S. 758, 71 L.Ed. 1337. 

'93. Minn.—^Dixon v. Union Iron 
Works, 97 K.W. 376, 90 Mlnn. 492, 
39 C.J. p 537 note 5. 

Duty to warn and instruet as to 
obvious dangers generally see su¬ 
pra § 296. 

94. Minn.—Dixon v. Union Iron 
Works, supra. 

39 C.J. p 637 note 6. 

95. Wash.—Beck v. International 
Harvester Co., 148 P. 35, 84 Wash. 
413., 

39 C.J. p 637 note 7, 

90. Wash.—^Engelking v, Spokane, 


110 P. 26, 59 Wash. 446, 29 L.R.A., 
N.S., 481. 

39 C.J. p 537 note 8. 

Pacts not imposing dnty 

The mere fact that two or more 
porsons are engaged in a like undor- 
laking does not of itsclf imposo the 
duty of suporintendence on employer. 
—Bremer v. Shoultos, 110 P.2d 641, 
7 Wash.2d 604. 

97. Ind.—Ohio and Mississippl R. 
Co. V, Harnmersley, 28 Ind. 371. 

39 C.J. p 537 note 11. 

Express contracts afCecting master's 
liability see supra §§ 196-200. 

98. U.S.—Holliday v. Fulton Band 
Mill, C.C.A.Miss., 142 P.2d 1006— 
Jenkins v. Pullman Co., C.C.A.Cal., 
96 F.2d 405, affirmod 59 S.Ct. 347, 
305 U.S. 634, 83 L.Ed. 334—Nor¬ 
folk & W. Ry. Co. V. Hali, C.C.A.W. 
Va., 49 P.2d 692. 

Ala.—General Exchange Ins. Corpo¬ 
ration V. Findlay, 121 So. 710, 219 
Ala. 193. 

Arlz.—Red Rover Copper Co. v. In- 
dustrial Commi'ssion, 118 P.2d 1102, 
68 Ariz. 203, 137 A.L.R. 740— 

Robles V. Preciado, 79 P.2d 604, 52 
Ariz. 113. 

Ark.—Hili v. Hardy, 157 S.W.2d 494, 
203 Ark. 79—Perkins v. Pogue, 137 
S.W.2d 927, 200 Ark. 81—Rodgors 

V. Crumpton, 113 S.W.2d 480, 196 
Ark. 1179—May v. Sharp, 89 S.W. 
2d 736, 191 Ark. 1142—Black Dia¬ 
mond Lumber Co. v. Smith, 76 S. 

W. 2d 975, 190 Ark. 91—Dcllinger 
V. Tilghmon, 66 S.W.2d 915, 188 
Ark. 146—Haraway v. Mance, 66 
S.W.2d 1023, 186 Ark. 971—J. E. 
Parham Const. Co. v. Parker, 37 
S.W.2d 879, 183 Ark. 673—Walsh 
V. Bubanks, 34 S.W.2d 762, 183 
Ark. 34. 

D.C.—Martin v. Morrison, 32 F.2d 
410, 59 App.D.C. 19—Southern Ry. 
Co. V. Taylor, 16 P.2d 517, 57 App. 
D.C. 21, certiorari denied Taylor 
V. Southern Ry. Co., 47 S.Ct. 671, 
273 U.S. 767, 71 L.Ed, 882. 

Fla.—Porter v. Sprague, 126 So. 759, 
99 Fla. 371—Cummer Lumber Co. 

1078 


V. Silas, l:i5 So. 372, 98 Fla. 1158— 
Wilson & Toomor Fertilizer Co. v. 
Lee, 106 So. 462. 90 Fla. 632. 

Ga.—Roberts v. Elhridge, 36 S.E.2d 
883, 73 Ga.App. 4 00—IJlanchard v. 
Gallahar, 33 S.E.Ud 379, 72 Ga.App. 
132. 

111.—Lamar v. Collins, 252 Ill.App. 
238. 

La.—Duke v. Dixie Bldg. Matorial 
Co., App., 23 So.2d 822. 

MasR.—Bell V. Sawyer, 47 N.E.2d 1, 
313 Mass. 250. 

Minn.—Novotny v. Bouloy, 27 N.W.2d 
813, 223 Minn. 692. 

Miss.—Ozon V. Sperier, 117 So. 117, 
150 Miss. 458. 

Mo.—Oorpus Juris cited in Graczak 

V. City of St. Louis, 202 S.W.2d 

776, 777—Oorpus Juris clted in 

Greenan v. Emerson Elee. Mfg. Co., 
191 S.W.2d 646, 660, 354 Mo. 781— 
CorpTis Juris oltod in Cain v. 
Humos-Deal Co., 49 S.W.2d 90, 92, 
329 Mo. 1107—Chappee v. Gus V. 
Brecht Butchers’ Supply Co., 30 
S.W.2d 36—State ex rei. Kroger 
Grocory & Baking Co. v. Haid, 18 
S.W.2a 478, 323 Mo. 9—Funk v. 
Fullon Iron Works Co., 277 S.W. 
666, 311 Mo. 77—Bender v. Kro¬ 
ger Grocery & l^aking Co., 276 S.W. 
405, 310 Mo. 488—Guldner v. In¬ 
ternational Shoe Co., App., 293 S. 

W. 428—Daggett v. American Car 
& Foundry Co., App., 284 S.W. 865. 

N.H.—Dzicdzio v. Newmarkot Mfg. 

Co., 129 A. 271, 81 N.H. 616. 

N.J.—Butler v. Eberstadt, 176 A. 169, 
113 N.J.Law 569. 

N.Y.—Buchalski v. Kramer, 277 N. 
Y.S. 91, 243 App.Div. 703—Glennie 
V. Falis Bquipment Co., 263 N.T.S. 
124, 238 App.Div. 7—Sotzkorn v. 
City of Buifalo, 219 N.Y.S. 361, 219 
App.Div. 4X6, affirmed 159 N.E. 
670, 246 N.Y. 606—Connors v. In¬ 
ternational Ry. Co., 162 N.T.S. 
1085, 176 App.Div. 941—Schwartz 
V. Forty-Second St., M. & St N. A. 
Ry. Co., 22 N.Y.S.2d 762, 175 Misc. 
49. 

N.C.—Pleasants v. Barnes, 19 S.E.2d 
627, 221 N.C. 173—Shorter ▼. 



5G (\J.S. 


3IASTUB ABD SBBVANT 


'‘fcllow-scrvant’' is not founded in abstract 

or natural jiislicc\i and is an cxccption to thc ordi- 
nary rule of aj^-ciicy^ and to thc gcneral rule that a 
rnastcr is rcsponsiblc for injury causcd to a third 
pers' '11 by any negligcncc or niisconduct of his serv- 
ants whilc acting' within thc scope of their cmploy- 
mcnt.‘5 

The nu)St usual groiind avssigned for the fcllow- 
Hcrvani tloctrine is that Ihe ncgligcncc of a fellow 
servant is one of Ihc risks incident to thc cmploy- 
ment and is assnmed by the servant this, it is 
sald, is an imiilied terni of thc contract of cmploy- 
meiit.*”^ Pulilic policy is also frequcntly asserted 
to 1)C the truc basis of the fellow-servant doctrinc, 
on thc theory that it is calculated to make servants 


§ 321 

in a common cmployment watchfiil of each other 
and thcrcby to promote carefulncss in thc perform- 
ancc of their duties.^ Thus, it has bcen said, it pro¬ 
vides for the safety and welfare of the public whilc 
it Works no injury to the servant, since his entry 
on the Service is voluntary, with a knowlcdge of its 
haxards and with the power and riglit to demand 
such wages as he shall deem compensatory.'^ The 
rule does not rest on the ground that the ncgligcncc 
of the coemployee is imputed to the servant^ but 
on thc ground that it is not imputed to thc master.^ 

It has been said that the fcllow-scrvant rule is 
not a popular one with the coiirts,iO and that thc 
courts have refused to make it the basis for defeat- 
ing rccovcry for an injured workman except in 


Moort^Mvillo Cottun iMills, 150 S.E. 
490, 19S N.C. 117. 

Chio.—Polloek v. Rcitz, 171! N.E. 478, 
liS Ohio App. 487, 

Okl,—inont i‘clron*!;!!:! Oorp. 
V. Fl(‘minK, 167 r.2d 80(5, 106 Okl 
€07. 

Tl.T.--Corpus Juris cltccl iu liyan v. 
irnHWorth, 157 A. 8(!!l, 870, 52 R.I. 
86 . 

S.C.—Wliircnhuiit v. Allanlic Cdaat 
Urie U. Co., 10 H.K.^d :!05, 105 S. 
C. 21 :j. 

Zurich OciutuI Acctidont & Ijia- 
bility IriH. Cio. v. KorL Worlh Laun- 
dvy Co., ('iv.App., S.\V’,2d 2;?6. 
Wash.—Itfynolds v. Arldij:»»!! Millcr 
Co., 255 r. 110, 141} Wash. 271. 
W.Vfi.—Tf»\v'nH V. Moiion^ohela Ry. 

Co., 144 S.R 2S0, 105 W.Va. 572. 

30 CIJ. p 507 noto 12. 

Fvllovv-worvont doctrinc* aw dcfcnao 
in a<'tlon for wiMojKrul donth tioo 
Rcath § 45. 

Actioa ajTaiust wroujydoor bs sole 
remedy 

Tiin law furnl.sho.s no protcotion 
arvoinst tho rl.sk of injury Uy a f**!- 
low .st*rvant (txcfjpt by aotion 
tlu* \vr*»n;i;door.-'-Aniorlcan Wu/v.nr It<‘- 
linin/J <7n. v. (Illbort, 125 A. (i02, 145 
Md. 251.-C)’C<»nni*ll v. RalLiinoro & 
Ohio R, n. Co., 20 Md. 212, 83 Ani.D. 
549. 

Kistorloal devslopmsat 

(1) ThiH rubi a.s lo tho nonlia- 
bllity of the maBlor for the ne«:U- 
jfonco of a cof‘nudoyf'e \va.s an- 
nounoed in conipumtively (*urly Enff- 
lish d<‘cisionH, tln* niont widely cited 
of which was d<*<*.idod in 1887.— 
Prlestly v. Fowlor, 3 M. & W. 1, 150 
Reprint 1030. 

(2) Tho rule wus announend in 
the United Slaloa in South Carolina 
in 1841.— iVIurray v. South Carolina 
R. (' 0 .. 20 S.R.R. 385, 400, ,36 Am.D. 
268- -39 C.J. p. 540 note 22. 

(3) In 1842 the rule of these two 
decisions was adoptod and ampllfif*d 
by the supreme court of Mas.sachu- 
setts, in an opinion writton by Chief 


Ju.stice Shaw, and bocause of Ihe* 
i7r<‘at loarningr and abllity displaycd 
by the jiistlce this d(‘cision has takcn 
rjink as the loadin^? American deci- 
.sion on the fellovv-servant doctrina.— 
Farvvell v. Roston & W. R. Corp., 4 
Mote. (Mass.) 49, 38 Am.D. 339. 

£>9. Ga.—Roberts v. Ethridge, 3G S. 

E.2d 883, 73 Ga.App. 400. 

Mo.—Graczak v. City of St. Louis, 
202 S.W'.2d 775. 

N.Y.--S(itzkorn v. City of Buffalo, 215 
N.Y.S. 584, 126 Misc. 858, affirmed 
219 K.Y.S. 351, 219 App.Div. 416, 
amrrned 159 K.E. 670, 246 N.Y. 605. 
Okl.—Mid-Continent ratrolcuni Corp. 
V. Pieming, 167 P.2d 366, 196 Okl. 
607. 

1. TnT.Y.—S eLzkorn v. City of niifCalo, 
215 N.Y.S. 584, 126 Misc. 858, af- 
flrin<*d 219 N.Y.S. 351, 210 App. 
ruv. 416, afllrmed 159 N.E. 670, 246 
N.Y. 605. 

2. N.Y.—S('tzkorn v. City of Rufbilo, 
supra. 

3. Mo.—Kol.so V. W. A. Rosr Clonst. 
Co., 85 S.W.2d 527, 3117 Mo. 202-— 
Parker v. Nolson Grain (fe JUlllinK 
Co., 48 S.\V.2d 906, 330 Mo. 95. 

4. Ark.—WaJsh v. JOubanka, 34 S.W. 
2d 702, 183 Ark. 34. 

N.J.—Buller v. Eborstadt, 175 A. 159, 
113 N.J.Raw 569. 

N.Y.—Sftzkorn v. City of Ruffalo, 
215 N.Y.S. 584, 12G Mi.sc. 858, af- 
finnod 219 N.Y.S. 361, 219 App. 
Div. 416, amrrned 169 N.E. G70, 
246 N.Y. 005. 

39 C.J. p 540 noto 25. 

As.suinpUon of risk grenorally soe in¬ 
fra §§ 357-420. 

6. N.Y.—Setzkorn v. City of Buffalo, 
215 N.Y.S. 584, 126 Misc. 858, af- 
firnied 219 N.Y.S. 351, 219 App.Div. 
416, amrrned 159 N.E. 670, 246 

N.Y. 605. 

39 C.J. p 541 note'26. 

6. N.Y.—Sfitzkorn v. City of Buf¬ 
falo, supra. 

39 C.J. p'542 note 27. 
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“The reason for the adoption of 
the fellow-servant rule rosts upon 
tho fract that tho relationship of tho 
at*rvants to oaeh olhcr is such that 
oach can observo tue conduct of the 
othor, and if that conduct bo so 
nogligont as likoly to cause injury 
to a follow workman, the party ox- 
posod to tho danger can report the 
dolinquency to a correctinK power 
and sGcure rolicC from the dnngcr." 
—Curtio V. Koch, Mo.App., 282 S.W. 
1045, 1046. 

7. R.I.—Hanna v. Grangor, 28 A. 
G59, 18 U.I. 507. 

39 C.J. p 542 note 28. 

Beceipt of wagres differentiate s 
poBition of servant who is .suliifT hl» 
masLor from that of a person wlio 
is suing’ a «Lrang'or.—S(‘t/.k(U’n v. 
City of IJufrnlo, 215 N.Y.S. 5X1, 126 
M'iHC. 858, allirmed 219 N.Y.S. 351, 
219 App.Div. 416, affirmed 159 N.E. 
670, 246 N.y. 605. 

8. U.S.—Ameriran Car & Eoundry 
C(i. V. U.ss, M(»., 211 F. 802, 128 C. 
C..\. 240. 

Oontrlbfitory necrliffenoe 

(1; 11 has liocn .said that nogli- 
Kono(‘ ot’ a eoomployof is not to bo 
r(!g’ardod as eontributory nogUg-once 
on th(^ part of tho oniployeo.—Ooop(‘r 
V. New York, O. & W. Ry. Co., 82 N. 
Y.S. 98, 84 App.Div. 42. 

(2) ITuwovor, in an instruction 
givon in a particular case tho court 
spoko of tho acts of follow sorvanis 
of plainliff as constituting contribu- 
tory nogli/^cncc.—Stevunson v. Chi- 
cago & A. R. Co., C.C.Mo., 18 T'. 493, 
5 MeCrary 634. 

9. U.S.—American Car & If^oundry 
Co. V. Uss, Mo., 211'P. 862, 128 C. 
C.A. 240. 

10. Wash.—Buss v. Wachsmith, 70 
P.2d 417, 190 Wash. €73, adhered 
to 74 P.2d 999, 193 Wash. 600— 
Frengvn v. Stone & Webster Bngi- 
ncering Corporation, 119 P. 193, 66 
Wash. 204. 
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those cases in whicli it is so plainly applicable that 
there seems no escape unless the doctrine is to -be 
entirely abrogatcd;^^ and it has also been judicially 
observed that distinctions have been recognized in 
the relalions of the employees of a common master 
which tend to soften the rigor of the rule as it was 
originally formulated by the courts.^2 

CiT/il Iciw. The fellow-servant rule generally is 
not recognized as a doctrine of the civi! law.^^ 

§ 322. Extent and Applicability of Rule 

a. In general 

b. Persons subject 

a. In G-eneral 

The fellow-servant rule does not appJy where the 
tortious act is that of the master or of a coemployee wlio 
is not a fellow servant; nor does it apply where the act 
of a fellow servant is not the proximate cause of the in- 
jury. 

The fellow-servant rule has bccn applicd to rc- 
lieve the master from liability in a wide variety of 
cases application of the rule, in the final analy- 
sis, is wholly dependent on the facts and circum- 


stances in the particular case.^® The fcllow-serv- 
ant rule is not involvcd where the act complained 
of is that of the master and not that of a fellow 
servant,^® nor does it apply where the act of an al- 
legecl fellow servant is not showh to have bccn the 
proximate cause of the injuryl7 or where the prox¬ 
imate cause of the injury is the default of the mas¬ 
ter in respect of a primary or nondelcgable duty.i® 

The servant does not assume the risk of injuries 
from coemployees who are not fellow servants,^^ 
since this is not regarded as a risk ordinarily inci¬ 
dent to the cmploymcnt,2o and their ncgligcnce will 
bc imputcd to the master.21 Also he will not be 
hcld to have assumed the risk of the acts of a neg- 
ligcnt person who is at the time acting as the mas- 

tcr's rcprcscntativc22 or agent,23 or who is in the 

status of a vice principal, as discussed infra § 
332c; and in jurisdictions recognizing the superior- 
servant rule, discussed infra § 332 e (1), an em- 
ployee does not assume the risk of the ncgligcnce 
of a superior servant. 

The fellow-servant rule ordinarily absolves the 
employer from liability to an employcc for inju- 


11. Wash.—Buss v. Wachsmlth, 70 
P.2d 417, 100 Wash. (173, adhored 
to 74 P.2d 099, 193 Wash. COO— 
Frengon v. Stone & Webster Engi- 
noering Corporation, 119 P. 198, 66 
Wash. 204. 

12. Wash.—Buss v. Wachsmith, 70 
P.2d 417, 190 Wash. 673, adhered 
to 74 P.2d 909, 193 Wash. 600. 

13. tr.S.—Arzuaga v. Ortiz, C.C.A. 
Puerto Pico, 266 P. 449. 

39 C.J. p 040 note 24. 

14. lowa.—Beresford v. American 
Coal Co., 98 N.W. 902, 124 lowa 34, 
70 L.Pt.A. 266. 

39 C.J. p 542 note 36. 

Tort ox contrait 

In an action by an employee who 
was injured while being transported 
to his place of work by one who had 
entered into a contract of transpor- 
tation with the employer, it was held 
that a dofense of fellow-servant rule, 
if cstablishod, would bar recovery 
whothor the action was in tort or for 
broach of implied contract to fur- 
nish safG transportation.—Pittsburgh 
Valve Foundry & Construction Co. v. 
Oallaghur, C.C.A.Ohio, 32 P.2d 436. 

Mere comnaitmeiLt of fovee to serv¬ 
ant, such as operation of piece of 
machinery, does not render employer 
liable for negligence of employee in 
using such power or force to injury 
of a fellow servant.—Burge v. Amer¬ 
ican Car & Foundry Co., Mo.App., 274 
S.W. 842. 

Throwlng liglited. mateh 

Employer was not liable undor 
common law for Injuries sustained 
by employee while painting inside 


of tank, as resuit of fellow servantes i 
ncgligenco in throwing llghted mateh i 
to bottom of tank, Igniting paint or 
fumes.—Baughman v. Pltchfork Land 
& Cattle Co., C.C.A.Tex., 86 P.2d 778. 
Fulling stamps 

A tenant cultivatlng farm on 
shares could not recover from land- 
lord for injury recelved while pull- 
ing stumps, even if master-servant 
relation existed, where injury wns 
causod by negligence of landlord’R 
employee operating tractor, in ab- 
soncft of evidence that landlord hircd 
or r^tainod employee with knowlcdgo 
of employee's Incompetency.—Plca.s- 
ants V. Barnes, 19 S.B.2d 627, 221 N. 
C. 173. 

15. Ark.—Jolly v. Smith, 65 S.W.2d 
908, 188 Ark. 446. 

le. U.S.—Phillips Petroleum Co. v. 

Manning, C.C.A.Ark,, 81 P.2d 849. 
Ark,—J. E. Parham Const. Co. v. 
Parker, 37 S.W.2d 879, 183 Ark. 
673. 

N.H.—Fears v. Noel, 145 A. 6C4, 83 
N.H. 675. 

30 C.J. p 643 note 36. 

17. Wash.—Schwaninger v. McNee- 
ley, 87 P. 614, 44 Wash. 447. 

39 C.J. p 544 note 38. 

18. Ga.—Roberts v. Ethridge, 36 S. 
E.2d 883, 73 Ga.App. 400. 

Mo.—Graczak v. City of St. Louls, 
202 S.W.2d 776—Oreen v. Kurtz, 
App., 292 S.W. 1073—Bushong v. 
Barrett Co., App.,* 273 S.W. 7G1. 
N.H.—Moore v. Morse & Malloy 
Shoe Co., 197 A. 707, 89 N.H. 332. 
39 C.J. p 544 note 39. 

Character of act as dotermining 
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whother servant is fellow servant 
see infra § 333. 

19. Mlss.—Curry & Tumor Const. 

Co. v. Bryan, 185 So, 256, 184 
Miss. 44. ' 

Mo.—State ex rei. AI. G. Barnes 
Amusement Co. v. Trimblo, 300 S. 
W. 10C4, 318 Mo. 274. 

39 C.J. p 544 noto 40. 

Who an* fellow servants seo infra 
§§ 327-333. 

20. 111.—Chicago «fe B. I. Ry. Co. v. 
WhUv, 70 N.E. 588, 209 111. 124. 

21. Tex.—Toxa.s & K. O. R. Co. v. 
Barwiok, 110 S.W. 953, 60 Tex. 
Civ.App. 644. 

22. Pia.—Wilson & Toomor Fortillz- 
(*r Co. V. Lee, 106 So. 462, 90 Fla. 
632. 

Mo.—Funk V. Pulton Iron Works 
Co., 277 S.W. 660, 311 Mo. 77. 

39 C.J. p 544 note 4 3. 

Presonco and snpervision of foreman 
The act of a f(‘llow servant in the 
prosence and undtjr the supeiwision 
of the foreman is an act of the 
master.—Ilopkins v. Amcjrican Car 
& Foundry Co., App., 295 S.W. 841, 
opinion quashod on other grouiids 
State ex rei. Ilopkins v. Laues, 6 
S.W.2d 893, 319 Mo. 733. 

23. N.H.—Martin v. Kimball, 4 A. 
2d 063, 90 N.ll. 01. 

"The ncgligcnce of a servant for 
the consequonces of which to a fel¬ 
low servant the master is not liahle 
is limitod to conduct in the exeeu- 
tion of Work as a matter of service 
rather than agency."—Dziodzie v. 
Newmarket Mfg. Co., 129 A. 271, 273, 
81 N.H. 616. 
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ries occasioncd by the negligence, as distinguished 
from the incompctencc, of another employee but, 
as considered infra § 325, the rule is somctimes 
available to rclicvc the cmployer of liability for 
willful acts committed by an employee. The niaster 
is not liable for injuries caused to one of his serv- 
ants by acts or oniissions of another servant which 
are not shown to have bcen negligent or tortious.^s 

Stiitutory duty. The fellow-servant rule does not 
apply where the proximate causc of the injury is 
the violation of a statutory duty imposed on the 
inaster.26 The servant docs not assume the risk 
of ncglcct by a fcllow servant of a duty imposed 
by statute^*^ unlcss the danger is obvious.^^ 

Prior ncgligcncc. The servant on entering the 
employment ordinarily takes the risk of any exist- 
ing negligence of his fellow’ servant as well as of 
that which may thercafter occur,29 and the fact 
that the ncgligcncc complained of antedates the 
injury does not proclude the application of the fel- 
low-scrvant doctrine.^o 

Damagc to servanfs praperty. It has been held 
that the fellow-scrvant rule does not absolve a mas- 
ter for the act of a servant in ncgligently damaging 
the property, rather than injuring the person, of a 
fellow servant.''^^ 

Employment on Sunday, The rule that a master 
is not liable for an injury caused to his servant 


by a fellow servant is in no way afiFected by the fact 
that both servants at the time of the accident were 
illegally employed on Sunday.^2 

b. Persons Subject 

The fellow-sorvant rule may be applicable to em- 
ployees of a Corporation or of the government; but It has 
been held inappllcable to persons in compulsory Service 
and also to minors uniawfully employed or unable to ap- 
preciate the dangers of the employment. 

Servants who do not come witliin the letter of 
the fcllow-servant rule are not bound by its conse- 

qucnccs.23 

Minors. The fact that the servant who sustains 
the injuries which constitute the ground of com- 
plaint is a minor ordinarily will not prevent the 
application of the fellow-servant doctrine^^ if he 
has sufficient capacity to take care of himself and 
knows and can propcrly appreciate the risk.®^ The 
doctrine does not, howevcr, apply if by reason of 
his tender years the employee is incapable of ap- 
preciating the dangers and hazards of his employ- 
ment"^® Further, where a minor is employed in 
violation of a statute, the negligence of a fellow 
servant is no defense against his recovery from the 
master for injuries resulting thcrefrom.27 

Persons in compulsory servke. The fellow-serv¬ 
ant doctrine does not apply to persons in compul¬ 
sory service.2® 

Employccs of Corporation or of government. In 


24. Mo.—Oracjzfjk v. City of St. 
LoulfJ, 202 S.\V.2d 775. 

25. La,.—WilliniiiK v. W.-stdale Cor¬ 
poration, App., 3 So.2d 684. 

Mo.—Karlin v. Kaiinan <'ity I^ublic 
Service Co., App., 20 S.W.2d 1032. 
Tcx.—Ijancawtcr v. Taylor, Civ.App., 
281 S.W. 654. 

39 C.J. p 542 noio. 37. 

CloslXLg' rollroad switch 

Xlailroad muployoa» In closinff 
switch af?ain.st Houth-bound trafflc 
woro not naffli^ant with rospeet to 
section hand hand car, 

wharo no trahiw wfre duc from north. 
—Towns V. MoiiouKahGla Hy, Co., 163 
S.E. 919, 109 W.Va. 204. 

DlrectiOA to ctazLd on mnnlngr Iboard 
Truak drivM*’« allof^od directlon 
to lahorar to Ktand on runnlng board 
would confltifutr^ HCgligonce with re- 
«prrt to liability of truck ownor, by 
whom drivor and laboror were em- 
ployod, for Injuries sustained by la- 
bon*r In collision.—Hussall v. Wil- 
liams, 150 So. 628, 168 Miss. 3 81, 
suKgc^stlon of error overrulad 151 
So. 372, 168 Miss. 181. 

Va.—Edwards v. Laurei Branch 
Coai Co., 114 S.B. 108, 133 Va, 634 
—Olinchfleld Coal Corp. v. Hawk- 
ins, 108 S.B. 704, 130 Va. 698. 


27. Ky,—Majestic Collierics Co. v. 

Bradley, 116 S.W. 738, 132 3Cy. 533. 
39 C.J. p 545 note 50. 

28- Ky.—Maje.stic Collierics Co. v. 
Bradley, supra. 

29. Mass,—0’Conner v. Bich, 42 N. 
E. 311, 164 Mass. 560, 49 Am.S.B. 
483. 

39 C.J. p 545 noto 52. 

Fellow servant di.scharging duty of 
master sce Infra § 333. 

30. Me.—Loud V. Lane, 69 A. 270, 
103 Me. 309, 19 L.R.A.,N.S„ 680. 

39 C.J. p 546 noto 63. 

31. N.T.—Setzkorn v. City of Buf- 
alo, 215 N.Y.S. 684, 586, 126 Misc. 
8-58. afllrmed 219 N.Y.S. 351, 219 
App.Div. 416, afllrmed 159 N.E. 670, 
24i6 KY. 606. 

“It is not one of the rlsks con¬ 
templat cd by the master or servant, 
nor compensated for in Increased 
wagps. So far as concerns the prop¬ 
erty of a fellow servant that is being 
u.sod in the Service of the master as 
a convoniencc to tho fellow servant, 
it Ls as though his property were 
that of a stranger, to whom the 
ma.ster would be liable for the neg- 
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ligent act of his servant."—Setzkorn 

V. City of Buff-ilo, supra. 

32. Tox.—Houston & T. C. R. Co. v. 
Rider, 62 Tox. 267, 

33. Ark.—Jolly v. Smith, 65 S.W.2d 
908, 188 Ark. 446. 

34. Pia.— Corpus Juris quoted In 

Kendrick v. Idoal Holding Co., 188 
So. 778, 780, 337 Fla. 600. 

30 C.J. p 648 note 99. 

35. Fla.— Corpus Juris guoted in 

Kendrick v. Ideal Holding Co., 
188 So. 778, 780, 137 Fla. 600. 

30 C.J. p 648 note 1, 

30. Fla.— Corpus Juris quoted ia 

Kendrick v. Idoal Holding Co., 188 
So. 778, 780, 137 Fla. 600. 

30 C.J. p 648 note 2. 

37. Mich.—Kuclnski v. City Laun- 
dry & Cleaning Works, 218 N.W. 
778, 242 Mich. 362. 

R.!..—Iluling V. Flnn, 24 A.2d 620, 67 
R.I. 369. 

Tenn.—Knoxville News Co. v. Spitz- 
er, 279 S.W. 10'43, 152 Tenn. 614. 

39 C.J. p 649 note 6. 

38. Ala.—Sloss-Sheffiold Steel & 
Iron Co. V. Welr, 60 So. 851, 179 
Ala. 227. 

39 C.J. P 648 note 3. 
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the absence of statute, the rule that a master is not 
Hablc to a servant for injuries causecl by the negli- 
gence of a fcllow servant, where the master himself 
is not at fault, is applicable to corporations as well 
as to individuals cmploying servants.^® The nile 
has becn applied to the cmployees of a municipal 
Corporation^^ or of a state.However, persons 
who are not city employees, biit govcrnmcntal 
agents of the state performing duties of a public 
character for the benefit of ali citizens of the com- 
munity, have been held not to be fcllow servants.'^^ 

Employees on vessels. The fellow-servant rule 
applies in the case of seamen and other employees 
on vessels,^^ and, where the status of fcllow serv¬ 
ant exists, at the common law such an employce 
cannot hold his employer rcsponsible for an injury 
caused by the ncgligence of a coemployce,^^ nor 
can he recover under the maritime law unlcss the 
vessel is unscawortliy as to him.^5 

§ 323. - Scope of Employment 

a. Of servant injured 

b. Of servant occasioniiig injury 

a. Of Servant Injured 

The fellow-servant rule applies to a servant Injured 
whllo acting within the scope of his employment although 
outsido the line of his regular duties. 

The rule exempting the master from liability for 
injuries to a servant duc to the ncgligence of a 
fellow servant, when under the facts and circum- 
stances it is otherwise applicable, may apply al¬ 
though the injuries werc rcccivcd by the servant 
while acting outside the line of his regular duties.^6 
However, the fellow-servant rule applies only 
where the servant was injured while acting within 
the scope of his employment or in connection there- 

39. TT.S.—Gravelle v. Minnoapolis & 

St. Louis Ry. Co.. C.C.Minn., 10 P. 

711, 3 MeCrary 353. 

39 C.J. p 549 note 7. 

40. Mass.—McDermott v. Boston, 

133 Mass. 340. 

39 C.J. p 649 note 8. 

41. N.y.— Loui^hlin v. State, 11 N.B. 

371, 105 N.Y. 159. 

39 C.J. p 549 note 9. 

42. N.Y.—Miller v. City of Albany, 

287 N.Y.S. 889, 158 Misc. 720, af- 
flrmed 286 N.Y.S. 326, 247 App. 

Div. 848. 

Plremeu aad poUcemexL 
N.Y.—Miller v. City of Albany, su¬ 
pra. 

43- U.S.—Pacific Mail SS. Co. v. Be- 
noby, Canal Zone, 250 F. 444, 162 
C.C.A. 514. 

89 C.J. p 649 note 11. 


with,47 and has no application to one who, although 
in the employment of the principal whosc servanfs 
ncgligence occasions the injury, is not, when in- 
jiired, engaged in the pcrformance of his duties as 
such employce, but has left the sccne of his labors 
and is engaged in the pursuit of his own ends."^’® 
Fnrthcr, if a servant, although acting outside the 
line of his regular employment, is engaged in the 
niastcr’s Service and with his assent or the assent 
of oiic having iinplicd authority to accept his Serv¬ 
ices, the master may bc liable for the ncgligence of 
a coemployce as to a nondclegable duty of the mas- 
ter.^® 

Overtime zuork. The fellow-servant rule may ap¬ 
ply although the employce is working overtime if 
in the line of his cmployment.^*^ 

b, Of Servant Occasioning Injury 

The fact that an employee couid have prevented In¬ 
jury to another employee by going outside his duties 
does not enable the employer to rely on the fellow-serv¬ 
ant rule. The master is not liable for injuries to one em¬ 
ployee caused by another employee who Is not acting 
within the scope of his employment, but rather in a 
private affair of his own. 

The ncgligence which will relieve the master 
from liability is an omission by the fcllow servant 
to perform some act which is his duty to perform, 
or the doing of some act, in the course of his du¬ 
ties, in such a negligent maniicr as to cause the 
injury,and the master cannot invokc the fellow- 
servant rule so as to cscape liability by claiming 
that a fellow servant of the injured employce couid 
have prevented the injury by going outside his reg- 
ular duties and acting withoiit authority or clircc- 

tion.52 

The master^s liability, if any, for an injury to a 

cation of tho fellow servant doclrine 
to any given caso whether or not 
the injury was receivod during work¬ 
ing hours or when he wa.s at work 
after working hours. The «ole test 
of its application is whether at Ihe 
time of the injury the servant was 
doing somothlng which it was his 
duty or he had a right to do under 
the contract. If he was so acting 
the doctrlne applies; if not, it does 
not apply." 

U.S.—Dishon v. Cincinnati, N. O. & T. 
P. Ry. Co., C.C.Ky., 128 P. 194, 198, 
aflirmed 133 P. 471, 66 C.C.A. 346. 
Tonn.—Oman v. Dolius, 10 Tenn.App. 
467, 477. 

51. S.D.—Gates v. Chlcago, M. & 
St. P. Ry. Co., 60 N.W. 907, 2 S.D. 
422. 

30 C.J. p 546 note 60. 

5 ' 2 . S.D.—Gates v. Chicago, M. & St, 
r. Ry. Co., supra. 


44. U.S.—Wood V. Davis, C.C.A.Fla., 
200 P. 1—The Daisy, C.C.A.Cal., 282 
P. 261. 

45. U.S.—Wood V. Davis, C.C.A.Fla., 
290 P. 1. 

30 C.J. p 549 note 14. 

40. Mich.—Moyer v. Ann Arbor R. 

Co., 124 N.W. 542, 159 Mich. 645. 

39 C.J. p 545 note 55. 

47. Mass.—Lovin v. Twin Tanners, 
60 N.E.2d 6, 318 Mass. 13. 

48. Fla.—Ball v. I. C. Helmly Pur- 
nituro Co., 182 So. 435, 132 Pia. 882. 

49. lowa,—Hitchcock v. Arctic 
Creamery Co., 160 N.W. 727, 170 
lowa 352. 

39 C.J. p 646 note 56. 

Scope of employment generally see 
supra § 181. 

50. Mich.—Kehoe v. Allen, 52 N.W. 
740, 92 Mich. 464, 31 Am.S.R. 608. 
‘Tt is never a test of the appli- 
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servant by thc act of a coemployee rests on an ap- 
plication of the doctrine of respondeat supcrior.53 
A master cannot bc hcld liable for injuries to his 
servant caused by an alleged agent or coemployee 
of the master where it does not appear that the par- 
ty causing the injury was in fact the master’s agent 
or employec,^'^ and in determining the existence of 
such rclationship each case must stand or fall on its 
own particular facts, in the light of all the sur- 
rounding circumstances.55 Further, in order to ira- 
pose liability on the master for injuries caused to 
onc cmployec by a coemployee, the act or omission 
of the coemployee must have bcen within the scope 
of his cmploymcnt and if a servant commits a 
negligent act, whercby another is injurcd, in the 
prosecution of an affair wholly his own and not in 
the furthcrance of thc mastcr’s business, even if 
the turning asidc from thc mastcr’s Service is only 
for thc instant, if it is complete the relation of mas- 
ter and servant does not exist and the master is not 
liable for thc injuries so caused.Howcver, if thc 
act of the cooinployec is committed in the coursc of 
his einploymcnt, although unauthorized or even for- 
biclden l)y the master, thc master may be liable.^S 
Although a negligent act of the servant may not be 
witlun thc scope of his authority, the circumstanccs 
may l)e such as to render the master negligent in 


failing to restrain the servant from doing the act 
while within his control.^^ 

Joint cmployers, Where a servant is employed by 
two cmployers jointly, they may be jointly and sev- 
crally liable for his wrongful act.^® 

§ 324. - Incompetent Fellow Servants 

The competcncy of fellow servants is considered 
gcncrally supra §§ 311-319, and the extent to which 
a recovery based on the incompetency of fellow 
servants may be affected by the doctrine of as- 
sumption of risk infra §§ 357-420. 

Examine Pocket Parts for later cases. 

§ 325. - Gross Negligence, and Willful, 

Malicious, or Reckless Acts o£ Fel¬ 
low Servants 

a. In gcneral 

b. Willful, malicious, or re-cklcss acts 
a. In G-eneral 

The fellow-servant rule is generally held to apply 
notwithstanding the employee causing the injury Is guilty 
of gross negligence, although there is some authority to 
the contrary where the gross negiigence is that of a 
superior empioyee. 


53. Mont.—Allon v. T3oar Creok Coal 
r<».. un r. 67:i, 43 Mont. 200 . 

3« C.J. I) 545 noto 61, p 276 note 48 
La‘j. 

54. K.S.—Xjion 011 Co, v.' 

I^awivno»-, C.CA.Ark., 37 F.2d 266.; 

Pa.—Predorick v. Fltza:<*rald, 200 A. 

30, 330 Pa. 577. 

30 C.J. p 5,53 notft 64. 

55. La.--McAlllHt^r v. Jackwon 
HrcwliUJT Co., App,, 6 So.2d 179. 

Bolative oi employor 
Wh(‘n‘ a tompomry cmployc^ who 
waK (‘nKaK«'d only to Hpray trfJOH, yraa 
injurcid whlh* awHiatinff dofondnnfs 
son-in-law in rcinovln*? a stump from 
df‘f(^ndanpH propt-rty by the uao of 
dynainite, mere fact that proporty 
was owrH*d by cl<'f«mdant and that 
tho prir.Mon rcauesting employeo’s 
assl.stanco was a relative did not 
constituto tho son-in-law a servant 
of defendant so as to Impose lia¬ 
bility on dofondant for c*mployee's 
injuritis which were caused by al- 
l(*i<ed noKliffonco of son-in-law.— 
Frederiok v. FUsi^erald, 200 A. 39, 
330 I^a. 577. 

Engrine orew of iadepeiidejit con¬ 
tractor 

Tgx.—H arris v. MIssouri-Kansas- 
Toxas It. Co., Oiv.App., 283 S.W. 
895. 


Piant gnards controlled by military 
authoritiea 

U.S.—Barnes v. Chrysler Corp., D. 

C.Ill., 65 F.Supp. 806. 

Helper assisting* Insurance investl- 
gfator 

Ky.—Powell v. Commorclal Standard 
Ins. Co., 170 S.W.2d 857, 294 Ky. 7. 

60. Ala.—Southern Ry. Co. v. Smith, 
137 So. 398, 223 Ala. 583. 

Ark.—I-^lckens v. Westbrook, 83 S. 
W.2d 830, 191 Ark. 156—Hough v. 
Locch, 62 S.W.2d 14, 187 Ark. 710. 
Kan.—;^amora v, Wilson & Co., 282 P. 
710, 129 Kan. 286. 

Mass,—Dowlns v. New York Cent. 

11. Co., 183 N.K 754, 281 Mass. 351. 
Miss,—MeCarty v. Mitchell, 151 So. 
567, 169 Mis.s. 82. 

Tox.—Foster v. Carie, Civ.App., 100 
S.W.2d 099, error refused. 

39 C.J. p 645 note 62. 

Scope of authority of suporvisory 
omployees see infra § 332 b. 
Authority to make automoblle trlp 
(1) Where the gcneral contract of 
omploymont botween a master and 
a servant relieves the master of 
any obligalion to transport the serv¬ 
ant to and from the place of work, 
but an f*mM'goncy requires thc pres- 
enco of tho .servant at the work and 
a wubforoman sent for this servant 
und^rtakes to transport the servant 
to tho job, thc act of the subforeman 
or servant is within his implied pow- 
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cr or authority, and the furnishing 
of transportation under such cir¬ 
cumstanccs supersedes the gcneral 
contract botween the master and 
servant.—Ford v. Holt, 131 P.2d 67, 
191 Okl. 534. 

<2) Where oflicer of Corporation 
was Instructed to accompany sal(‘s- 
man to another city and was Injured 
when corporationes automobiJe was 
Involved in an accident, corporatiori 
could not cscapc liability on grouncl 
that there was no proof that it spe¬ 
ci Ucally dirocted tho manner of driv- 
ing tho automobilo by salcsrnan, 
since it was sufhcient that the Cor¬ 
poration instructed the sale.sman to 
make the trip.—Horne Motors v. La- 
tlmer, Tex.Civ.App., 148 S.W.2d 1000, 
error dismissed, judgment correct. 
57- Miss.—Petroleum Iron Works v. 

Bailcy, 86 So. 644, 124 Miss. 11. 
Tex.—Butler v. Gulf Pipe Line Co., 
Oiv.App., 144 S.W. 340. 

58. Ala.—<?orpus Juris OLuoted lu 
Southern liy. Co. v. Smith, 137 So. 
398, 402, 223 Ala. 683. 

39 C.J. p 546 note 65. 

59. Minn.—Nctlle v. Flour City 
Ornamental Iron Works, 148 N.W. 
43, 126 Minn. 630. 

39 C.J. p 546 note 66. 

60. N.C.—Moorc v. Southern H. Co., 
81 S.E, 003, IC5 N.C. 439, 61 L.R.A., 
N.S., 866. 

39 C.J. p 646 note 67. 
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It has ^enerally been held, under the fellow-serv- 
ant nile, that the employee can have no recovery 
although his fellow servants may have been guilty 
of gross negligence.®^ However, there is authority 
holding the master liable for an injury to a sub- 
ordinate employee caused by the gross negligcnce 
of a superior emplo-yee®^ although the master would 
not have been liable for ordinary ncgligcncc.^^ 
What, in a given case, will constitute willful or 
gross negligcnce necessarily depends on the pcculiar 
facts and circumstances.®^ 

b. Willful, Malicious, or Reckless Acts 

Misconduct of an empJoyee may fall within the scope 
of the fellow-servant ru(e; but in cases in which the 
ruio is inappiicable the master may be liable for reckless 
or malicious acts of an employee, committed in further- 
ance of the masters business, whereby another employee 
is injured. 

It has been judicially obscrvcd that, althongh the 
fellow-servant rulc is generally stated in tcrms of 
negligcnce only, misconduct of a coemployee is also 
within its scopc.^5 cases not falling within the 
application of the fellow-servant rule, the master 
may be liable to an employee for a wrong done by a 
coemployee in performing the master^s business 
with a wanton or reckless purpose to accomplish 
it in an unlawful manncr,®c and the master under 


this rule may be liable for the malicious act of the 
coemployee®^ or for his reckless act.®*® When the 
willful act is committed outside the scope of the 
offending servanfs employment, the master is plain- 
ly not liable.®® 

Sportive acts, The master is not li-able for an 
injury occasioned by sportive acts or horsci)lay not 
in the scope and course of the employment.'^® 

Assault. Under the operatiori of the fcllow-serv- 
ant rulc, where the master has not been negligent 
in cmploying a quarrclsome or incompetent servant 
or retaining him in his employment after knowledge 
of his dangerous character, he is not liable for an 
assault made by the employee on a fcllow servant^^ 
although the assault and the quarrel from which it 
arosc occurred in the prosecution of the master’s 
business.'^^ In cases to which the fellow-servant 
rule is not applicable the master may be liable for 
an assault committed by an employee without re- 
gard to his negligcnce in employing and retaining 
him,'^3 provided, however, the guilty servant is act- 
ing within the course of his employmcnt.'^'^ The 
master is not liable for an assault by onc servant 
on the other where the act of the guilty servant is 
outside tlic scope of his employment'^® or when nci- 
ther was acting within the course of his employ- 


61. Mo.—Corpus Juris cited in. 
Kemmler v. City oH Ricshmond 
114 S.W.2d 994, 997. 

39 aJ. p 547 note 78. 

02 . Ky.—Loulsville & N. R. Co. v. 

Hamblen, 269 S.W. 344. 

.39 C.J. p 547 note 79. 

Huperior-sorvant rulo see infra § 332 
e. 

G3. Ky.—ISorderland Coal Co. v. Ed- 
wards, 199 S.W. 792, 178 Ky. 669. 

39 C.J. P 647 noto 80. 

64. Ky.—ChoRapcake & O. Ry. Co. 
V. Shamblon, 179 S.W. 837, 1C6 Ky. 
789. 

39 C.J. p 647 note 82. 

CS. N.T.—Encarnacion v. Jamison, 
167 N.E. 422, 261 N.Y. 218, affirmed 
60 S.Ct. 440, 281 U.S. 635, 74 L.Ed. 
1082. 

Willful acts of supervlsory em- 
ployeos see infra § 332 b. 

6 & N.H.—Bichard v. Amoskea^ Mfff. 
Co.. 109 A. 88, 79 N.H. 380, $ A.L.R. 
1426. 

67. Tex.—Texas & P. Ry. Co. v. 
Wiley, Civ.App., 165 S.W. 366. 

68 . La.—Lanis v. Illinois Cent. R. 
Co., 72 So. 788, 140 La, 1, affirmed 
38 S.Ct. 334, 246 U.S. 662, 62 L. 
Ed. 922, 

39 C.J. p 548 note 87. 

69. La.—Que en v. Schwann, 44 So. 
276, 119 La. 495. 

39 C.J. p 548 note 88. 


70. Va.—Crowder v. Wolary, 198 So. 
0, 144 Va. 149. 

39 C.J. p 646 note 68. 

JerkixLgf cholr 

Act of coemployee in jerking chair 
and thereby causin^r employee to fall 
was not within scopo of employment, 
and honce employor was not liable 
for injuries.—Gons v. Waiimer Elec¬ 
tric Mfff. Co., 31 S.W.2d 785, 326 Mo. 
603. 

Tumln.^ campressed alr hose on 
coemployoe. 

Pia.—Crowdor v. Wolary, 198 So. 9, 
144 Fla. 149. 

N.C.—Perguson v. Rex Spinning* Co., 
146 S.E. 597, 196 N.C. 614, 62 A.L. 

R. 1430—Rivcnbark v. Hines, 104 

S. E. 524, 180 N.C. 240. 

71. Ga.—Holliday v. Merchants’ & 
Miners' Transp. Co., 132 S.E. 210, 
161 Ga. 949. 

Miss.—MeCarty v. Mitchell, 161 So. 
667, 169 Miss. 82. 

S.C.—Thompson v, J. A. Jones Const. 

Co., 19 S.E.2d 226, 199 S.C. 304. 

39 C.J. p ,648 note 90. 

Employment or retention of incom- 
potent employee see supra §§ 311- 
319. 

72. Miss.—Great Southern Lumber 
Co. V. May, 102 So. 8'64. 

73. Miss.—^Hines v. Cole, 86 So. 199, 
123 Miss. 254. 

74. U.S.—Cain v. Alpha S. S. Corpo- 
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ration, C.C.A.N.Y., 35 P.2d 7X7, af- 
flrmod 60 S.Ct. 443, 281 U.S. 642, 74 
L.Ed. 1086. 

Miss.—Hines v. Cole, 85 So. 199, 123 
Miss. 254. 

Assault by supervlsory cniployeo see 
infra § 332 b. 

Detentiou of employee by house de- 
tective 

Houso detecitlve who was author- 
iod Lo enforce hotePs rui es, and main- 
taln law and ordi‘r among guests 
and employ(OK, was ficting within 
scope of employment in arrosting 
omployeo who left a package con- 
taining a pistol, and detalning him 
pending arrival of pollc<‘, and henoe 
hotel was liiible for n,s.snult cemmit- 
ted by houso dotoctivo on the em¬ 
ployee.—Baker Hotel of Lallas v. 
Ilogers, Civ.App., 167 S.W.2d 940, 
error refusc-d 160 S.W.2d 522, 138 Tex. 
398. 

75. La.—Wilson v. Yassoo & M, V. 

R. Co., App., 181 So. 600. 

39 C.J. p 648 not(i 94. 

“Under the doctrino of respondeat 
superior there is no liability for a 
wrongful assault commilKid by one 
employee on another unlc'ss the as¬ 
sault Is committed, whether wisely 
or unwisely, in furthorancc of or in 
an attempt to further the master's 
business or in other words in con- 
nection with some act which an 
assaulter is authorlzed to do for the 
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ment;'^® and in any case where the assault is mere- 
ly a waiiton and willful act donc to satisfy the 
tcmper or spito o£ the employec the master is not 
liable.'^'^ Clcarly an employer is not liablc to an 
cmplnyce for an assault committed by another cm- 
ploycc if the assault was not wrongfully rnade;*^^ 
but the fact that an cmployee may bc authorized un¬ 
der the circumstanccs to use a rcasonablc degree 
of force to compcl obcdience to his orders docs not 
absolve the master of responsibility for the em- 
ployce’s ncgligcnce in using unreasonable forceJ^ 

§ 326. What Law Governs 

The law of the place where the cause of action arose 
generally determines the applicabillty of the felfow- 
servant rule, provided such law does not violate the Pub¬ 
lic pollcy of the taw of the forum. 

In accordancc with the gcneral rule adopted as to 
the law govcrning an action for tort, discussed in 
Conflict of Laws § 12 a, in an action for injury to a 
servant the applkation of the rule as to fellow serv- 
ants is ordinari-ly held to depend on the law of the 
place where the cause of action arose and not on 
the law of the forum,provided, howcver, such 
law does not conflict with the public policy of the 
lattcr state.si Ilowever, in a jurisdiction where 
the servant is not allowed to recover for an injury 


sustained thrpugh the negligervee of the fellow serv¬ 
ant, it has bcen held that a statute of a foreign 
state where the injury occurred, imposing liability 
on the employer in such cases, will not bc recog- 
nized to afford the cmployee a greater remedy than 
he wotild have imdcr the law of the farum.82 

§ 327. Who Are Fellow Servants 

a. In general 

b. Riding in master^s conveyance 

c. Particular employments 

a. In G-eneral 

Whlle there Is no general deflnition of fellow servants 
which will apply In ali jurlsdlctlons, in general feHow 
servants are those serving a common master, working 
under the same controi, deriving authority and compen- 
sation l^om the same source, and engaged in the same 
general business. 

It has frcquently been stated that all serving a 
common master working under the same controi, de¬ 
riving authority and compensation from the same 
source, and engaged in the same general business, 
although in different grades or departments, are 
fellow servants.®^ More briefly, it is sometimes 
stated that all persons are,S4 at least prima facie,®® 
fellow servants who are in the common Service of, 


niast^ir.”—Lykea BroH. S. S. Co. v. 
GrubaufJrh, C.C.A.Trx., 128 F.2d 387, 
mocilfiod on otlii-r grounds 130 
h\U 2r>, 

Oratuitous i)itoarferea.oe In. personal 
altercatlou 

A catldir' could not ri‘<:ovcr ivom a 
Club for an asuault by omployoe of 
(dub on theory that employec com- 
mittGd as.Mault In courso of his om- 
ploymcnt and in furthoranco of 
club's business, where assault oc¬ 
curred as an incident to a gratuitous 
intcrfcrenco by empk»y(-o with a 
purely persona! altercat ion bctween 
caddie and anothor omployec, neither 
of whom was subjtfct to controi of 
cmployeo committing assault.—Coun- 
try Club of Jackfion v. Turner, 4 So. 
2ci 718, 193 Miss. 510. 

Fear of assault 

Employee could not recover from 
employer for injurios sustained in 
dodging a porson he fcared was 
about to assault him, on ground that 
earlier assaults produced montal 
state rendering such act involuntary 
and mere injuriou.s cons<iauence of 
preSxiating causo of action, where 
plalntifC tcstifi(*d that tho previous 
assaults did not impair his gcnoral 
hcalth, and thore was no evidonce 
that they had any continuing effect. 
—Dewlng V. New York Cent, R. Co., 
183 N.E. 754, 281 Mass. 351. 

76. Miss.—Petroleum Iron Works v, 

Bailey, 86 So. 644. 1^4 Miss, 11. 


77. TJ.S.—Lykca Bros. S. S. Co. v. 
Grubaugh, C.C.A.Tex., 128 F.2d 387, 
modiflod on other grounds 130 P.2d 
25. 

78. Ky.—Rass v, Loulsville & N. R. 
Co., 288 S.W. 738, 216 Ky. 796. 

70. Minn.—Nettle v. Flour City 
Ornamental Iron Works, 148 N.W. 
43, 126 Minn. 530. 

N.H.—Richard v. Amoskeag Mfg. 
Co., 109 A, 88, 79 N.H. 380. 8 A.L.R. 
1426. 

80. Tex.—McGulre & Cavcinder v. 
Edwards, Civ.App., 48 S.W.2d 1010, 
orror refused. 

m C.J. p 549 note 16. 

81. Minn.—Hcrrick v. MinneapoHs 
& St. L. Ry. Co., 16 N.W. 413, 31 
Minn. 11, 47 Am.S.R. 771, afllrmed 
8 S.Ct 1176, 127 U.S. 210, $2 L.Ed. 
100 , 

39 C.J. p 650 noto 17. 

82. Wis.—^Andorson v. Milwaukoe & 
St. Paul R. Co., 37 Wis. 321. 

39 C.J. p 549 note 16 td]. 

83. D.C.—Southern Ry. Co. v. Tay- 
lor, 16 F.2d 617, 57 App.D.C. 21, 
certiorari denied Taylor v. South¬ 
ern Ry. Co., 47 S.Ct. 671, 273 XJ.S. 
767, 71 L.Ed. 882. 

Fla.—Sutton v. Hancock, 141 So. 642, 
105 Fla. 497—^Wilson & Toomer 
Fertilizer Co. v. Lee, 106 So. 462, 
90 Fla. 632. 

Kan.— Corpus JTurls clted In Bur- 
roughs V. Michel, 62 P.2d 633, 634, 
142 Kan. 814. 
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N.J.—-Butler v. Eberstadt, 176 A. 169, 
113 N.J.Law 569. 

Va.—Aronoviteh v. Ayres, 193 S.E. 

524, 1C9 Va. 308. 

39 C.J. p 550 noto 25. 

Simllar statemeuts 

(1) IToUow servants are those en¬ 
gaged undor tho controi of the same 
master, in the same common busi- 
noss, thn purpose of which is to 
accomplish a singlo resuit.—Hili v. 
Hardy, 167 S.W.2d 494, 203 Ark. 79 
—-Jolly V. Smith, 66 S.W.2d 908, 188 
Ark. 440—Ilaraway v. Mance, 66 S. 
W.2d 1023, 186 Ark. 071. 

(2) Two porsons subject to con¬ 
troi and direction by the same gen- 
oral master, in the same common ob- 
ject, are fellow servants.—Haniby 
V. Union Paper Mills Co., 36 S.E. 
297, 110 Ga. 1—Blanchard v. Galla- 
har, 33 S.E.2d 370, 72 Ga.App. 132. 

84. Ark.—Walsh v, Eubanks, 34 S. 
W.2d 762, 764, 183 Ark. 34. 

N.J.—Butler v. Eberstadt, 176 A. 159, 
113 N.J.Law 669—McAndrews v. 
Burns, 39 N.J.Law 117. 

R.r.—Ryan v. Unsworth, 167 A. 860, 
870, 62 R.I. 86. 

39 C.J. p 660 note 26, p 652 notes 66- 
58. 

Servants of separate masters see In¬ 
fra S 830. 

85. U.S.—Baltimore & O. R. Co. v. 

Baugh, Ohio, 13 S.Ct 914, 149 

U.S. 368, 384, 37 L.Ed. 772. 

39 C.J. p 662 notes 66-58. 
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and controlled by, a common master. It is not nec- 
essary that they be hired or discliarg^ed by the same 
■superior agent of the master,^6 or that they be em- 
ployed for the same time,^^ or that the amoiint^s 
or manner and time o£ payment^S of wages bc the 
same; and in contemplation of law one may be a 
fellow servant without having been actiially cm- 
ployed by the master himself.®^^ 

There is no fixed rule, however, by which to de- 
termine under what circumstances workmcn are 
fellow servants,9i and it has becn said to be impos- 
sible to rcconcile the 'definitions of the different 
courts as to who are fellow scrvants.^2 Particularly 
is it impossible to lay down a general rule for the 
determination of who are or who are not fellow 
servants which will be applicable in ali jurisdic- 
tionsj^s for consideration must be given to the 
prevalence in the particular jurisdiction of the 
'^superior-servant’’ rule, discussed infra § 332 e, the 
'^different-department” rule, discussed infra § 331 b, 
the *'consociation” rule, discussed infra § 331 c, and 
the cffect of the character of the act involvcd as 
fixing the status of the cmployecs, discussed infra 
§ 333. Thus in the hnal analysis the question must 
be determined with regard to the circumstances of 
the particular case.^^ 


b. Riding in Mast€r’s Oonveyance 

Th-e determination of whether those riding in the 
master's oonveyance are fellow servants depends, as a 
rule, on whether the employer in furnishlng the trans- 
portation, and the employees in using it, are engaged in 
performing the duties of the employment. 

In determining whether- the fellow-servant rule 
is applicable in a given case of injury to a person 
whilc riding to or from his work in his cmployer’s 
conveyance, it has been said that the test is wheth¬ 
er the employer in furnishing the transportation, 
and the employee in using it, were engaged in per¬ 
forming one of the express or implied duties of the 
cmployment.^5 xhe mere fact that one is cmployed 
by the master in whose conveyance he is riding does 
not make him a fellow servant with the driver or 
operator of such conveyance if he is at such time 
not on duty and the transportation from place to 
place is no part of the Service he had contracted 
to render; in other words, if he is acting as a mem- 
ber of the general public, he is a passenger, notwith- 
stancling he may bc transported frcc.^® On the oth¬ 
er hand, the general rule is that cmployecs who are 
bcing carricd as a part of their contract of Service 
to and from their places of work are, subjcct to the 
rules recognized in the particular jurisdiction as to 
the existence of the relation, fellow servants of oth¬ 
er employees, and not passengers.^'^ There ncccl 


8Q. N.Y.—-Slater v. Jewett, 85 N.Y. 

61, 39 Am.R. 027. 

30 C.J. p 551 notu 40. 

87. N.J.—Ewan v. Lippincott, 47 N. 

J.Lavv 102, 199, 54 Am.R. 148. 

39 C.J. p 551 noto 50. 

£8. Mlss.—Hercules Powder Co. v, 
Hammack, 110 So. 676, 145 Miss. 
304—McMaster v. Illinois Cent. R. 
R. Co., 4 So. 69, 65 Mias. 264— 
Kew Orleans, J. & G. N. R. Co. v. 
Huffhos, 49 Miss. 258. 

89. N.J.—Ewan v. Lippincott, 47 
N.J.Law 192, 64 Am.R. 148. 

39 C.J. p 552 note 52. 

90. R.I.—Tanguay v. Warwick 
Chemical Co., 173 A. 640, 64 R.L 
445. 

VoluntGors and cmergency servants 
see infra § 328 b, 

RiaixLgr at rec[uest of employee 

(1) One who was riding in the 
master's automobile on a business 
trip at the request of an employee 
who was driving the automobile, to 
afCord protection to the driver and 
to assist him in case of mishap, was 
held a fellow servant of the driver. 
—Morrison v. Lewis, 199 S.E. 782, 
58 Ga.App. 677. 

(2) Where one employed by insur- 
ance counsel to investigate claims 
employed another to assist him and 
thereupon slept while helper drovo 
investlgator’s automobile, Insurance 
counsel was not liable to investiga¬ 


tor for injuries resulting from help- 
ur's negligcnce, since helper, if in 
the employ of insurance counsel, was 
a fellow servant of investigator.— 
Powell V. Commercial Standard Ins. 
Co., 170 S.W.2d 857, 294 Ky. 7. 

91. Mo.—Curtio v. Koch, App., 282 
S.W. 1046. 

92. Or.—Johnson v. Ladd, 6 P.2d 
1062, 138 Or. 871. 

93. Conn.—Poterson v. New York, 
N. H. & H. R. Co., 59 A. 602, 77 
Conn, 361. 

39 C.J. p 552 note 64. 

94. Mo.—Curtie v. Koch, App., 282 
S.W. 1045. 

39 C.J. p 652 note 65. 

Held fellow servants 
X7.S.—^American Hcating & Plumbing 
Co. V. Keene, C.C.A.Miss., 96 P.2d 
170. 

Ark.—Rodgcrs v. Crumpton, 113 S.W. 
2d 480, 196 Ark. 1179—Mississippi 
River Puel Corporation v. Morris, 
35 S.W.2d 607, 183 Ark. 207. 

Ky.—Owens v. Mays, 294 S.W. 781, 
220 Ky. 37. 

Mo.—Chasteen v. Singer Sewing 
Mach. Co., 41 S.W.2d 621, 226 Mo. 
App. 57. 

Okl.—Singer Sewing Mach. Co. v. 
Odom, 45 P.2d 473, 172 Okl. 411. 

95. Conn.—Pigeon v. Lane, 67 A. 
886, 80 Conn. 237—Sullivan v. New 
York, N. H. & H. R. Co., 47 A. 131, 
73 Conn. 203. 
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Fla.—Bryant v. Mo.ss Packing Co., 
158 So. 713, ns Fla. 176. 

9S. IT.S.—I^ittsburgh Valvu ,Found- 
ry Construet ion Oo. v. GaiJagher, 
C.C.A.Ohio, 32 F.2d 43(5. 

111 .—Lamar v. Ct>lllns, 252 Ill.App. 
238. 

Miss.—Hamllton Bro,s. Co. v. Wueks, 
124 So. 798, 155 Mi.ss. 754. 

Pa.—ICoontz v. Mossur, 181 A. 792, 
320 Pa. 487. 

39 C.J. p 556 note 90. 

Slot employee takea horne In em- 
ployor’s automobile was hf‘ld not 
fellow servant of driver.—Tullgron 
V. Amoskeag Mfg. Co., 133 A, 4, 82 
N.H. 268, 46 A.L.R. 380. 

97. Ark.—Black Diamond Lumber 
Co. V. Smith, 76 S.W.2a 975, 190 
Ark. 91. 

Fla.—Corpus Juris QLUOted lu Ken- 
drick V. ideal Holding Co., 188 So. 
778, 780, 137 Fla. 600. 

Ga.—Roberts v. Ethridge, 36 S.E. 

2d 883, '76 Ga.App. 400. 

Miss.—Charles Weaver & Co. v. 
Harding, 180 So. 825, 182 Miss. 345 
—Continental Casualty Co. v. 
Pierce, 164 So. 279, 170 Miss. 67. 
Mo.—Corpus Juris oited ia Kemmler 
V. City of Richmond Pleights, 114 
S.W.2d 994, 997. 

N.Y.—Fay v. De Camp, 178 N.E. 677, 
25'7 N.Y. 407. 

dDenn.—Corpus Juris oited ia Oman 
V. Delius, 10 Tenn.App. 4'67, 47*7. 

39 C.J. p 556 note 93. 



56 C.J.S. 


MASTEU AND SERYANT 


§ 327 


not he an cxprcss af 2 ;rccmcnt for such carriage,^^ 
nor is it ncccssary that thc cmployce ride upon a 
particular conveyance;^® and thc rule does not 
ccasc to apply by rcason of the mere fact that the 
carriage is had after the day’s work has ccascd.^ 

The fcllow-servant rule has been hcld not to ap¬ 
ply wherc the duty to transport cmployecs is onc 
which the mastcr has implicdly contracted to per- 
form in person, and thc duty is performed by an- 
other under authority of, and as agent for, thc mas- 
ter, aml for whosc negligent aet the mastcr is lia- 
ble as though he wcre present personally and him- 
sclf breached the duty;^ and it has also been helcl 
that whero a servant in obeying thc orders of his 
mastcr, and without ncgligcnce on his part, is in- 
jured by thc negligent opcralion of thc mastcr’s au- 
tomobilc by another servant of the mastcr, and thc 
injurcd servant is not permitted to participate in, or 
dircet the operation of, and has no control over, thc 
injuring instrumentality or thc operator thercof, the 
mastcr is liablc if thc negligent servant was actiiag 
within thc scope of his cmployment when thc injury 
was sustained.^ 

Guest of driver. One who rides in a vehiclc as a 
mere guest of the driver thereof with thc consent 
of thc owner does not thcrcby become a fcllow serv¬ 
ant of the driver.^ 

Transportation from city to suuimcr rcsidcncc. 


In determining whether a domestic employee is the 
fcllow servant of a chauffeur while being transport- 
ed from the city residence of the mastcr to his sum- 
mer residence, the court should consider what is 
customarily done by persons shifting from city to 
summer residence in connection with transporting 
thc houschold.5 

c. Particular Employments 

(1) Railroads 

(2) Shipping 

(3) Other employments 

(1) Railroads 

(a) In gencral 

(b) Particular employees 

(a) In General 

Railroad employees, including the crews of the same 
op different trains, may be fellow servants as to each 
other. 

Subjcct to the qualifications and limitations on 
thc fellow-servant rule rccognizcd in the particular 
jurisdiction, railroad employees have frequcntly 
been hcld to bc fellow servants.^ 

Employees operating trains have frequcntly been 
held fellow servants of track employees injurcd by 
the ncgligcnce of the former;'^ and this rule has 


Operation of vehiole as part of mas- 
ter’s worlc 

The faet that th» mastnr contracts 
to Hupply a vtfhlcle, or that th(‘ sup- 
plying Of a means of access to the 
work is one of the Indueements to 
the employrncnt, indlf^ates that the 
operation of tho vehiole Is part of 
th(} ma.st<tr’s work.—Carlson v. P. P. 
Colller & Son Corporation 67 P.2d 
842, 190 Wash. 301. 

Indivlduals held fellow servants 
Ark.—^Walsh v. Phihanks, 34 S.W.2d 
762, 183 Ark. 34. 

Kan.—Nelfion v. City of Salina, 256 
P. 123, 123 Kan. 622. 

Minn.—Novotny v. Bouley, 27 N.W. 

2d 813, 223 Minn. 692. 

Mo.—X?oHton V. Krog-^ir Orocery & 
BakinK Co., 7 S.W.2d 1006, 320 Mo. j 
408. 

N.J.—Butler v. Eborstadt, 176 A. 169, 
113 N.J.baw 569. 

9 S. Pia.—Corpus Juris guoted in 
Kondrick v. Ideal Holding: Co., 188 
So. 778, 780, 137 Pla. 600. 

39 C.X p 556 note 9.4. 

99. U.S.—Dayton Coal Iron Co. v. 
Dodd, Tenn., 188 P. 697, 602, 110 C. 
C.A. 395, 37 L.R.A.,N.S., 4-56. 

Pia.—tCorpus Juris auoted in Kcm- 
drick V. Ideal Holding Co., 188 So. 
778, 780, 137 Fla. 600. 


1 . XJ.S,—Dayton Coal & Iron Co. v. 
Dodd, Tenn., .188 P. 597, 602, 110 
C.C.A. 395, 37 D.R.A.,N.S., 45 6. 

Pia.—Corpus Juris <iuoted in Ivcn- 
drick V. Ideal Holding Co., 188 So. 
778, 780, 137 Fla. COO. 

R. I.—Ryan v. Unsworth, 167 A. 869, 
62 R.I. 86. 

Transportation liome from work 
Employee of hlghway contractor 
could not recover from contractor 
for injuries sustained when thrown 
from contractores truck while being 
transported horne from work if In¬ 
juries rcsullcd from negligence of 
truck driver, since contractor was 
not, under follow-servant rule, liablo 
for negllgenco of driver of its own 
truck.—Charles Weaver & Co. v. 
Harding, 180 So. 826, 182 Miss. 345. 

2 . Ark.—Haraway v. Mance, 56 S.W. 
2d 1023, 186 Ark. 971. 

Truck driver and cotton pickers 
A truck driver transporting cotton 
pickers to and from the plantation 
for the employer has been held not 
a f-Gllow servant of the transported 
laborora so as to preclude recovery 
by a laborer for injuries resulting 
from the negligence of the driver. 
—French v. Cherry, 67 S.W.2d 404, 
186 Ark. 991—Haraway v. Mance, 56 

S. W.2d 1023, 186 Ark. 971. 
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3. Or.—Johnson v. Ladd, 5 P.2d 
1062, 138 Or. 371. 

Nursemaid and gardener 

Whero nursemaid, obcying mas- 
ter's ordor, took child ridlng with 
gardener, authorizcdly operating 
master’s automobile, and was ncgli- 
gently injured, nursemaid and gar¬ 
dener wore not fellow servants.— 
Johnson v. Ladd, supra. 

4. Tenn.—Lea v. Gontry, 73 S.W. 
2d 170, 167 Tenn. 664. 

5 . N.T.—Fay v. De Camp, 178 N.B. 
677, 257 N.y. 407. 

Mald held fellow servant of chairffeor 
N.Y.—Fay v. De Camp, supra. 

6 . Minn.—Noal v. Northern Pac. R. 
Co., '59 N.W. 312, '57 Minn. 3*65. 

39 C.J. p 663 note 32. 

Railroad employees as fellow serv- 
anls: 

As affected by character of act or 
omission see infra § 333. 

Under: 

Consociation doctrine see Infra 
§ 331 c. 

Differont-department rule see in¬ 
fra § 331 b. 

Superior-servant rule see infra 
§ 332 e. 

7. U.S.—Illinois Cent. R. Co. v. 
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been applied, inter alia, to track inspectors,® bridge 
gangs,^> and a car repairer or inspector injured by 
the negligencc of trainmen.^C) 

Employees who are injured while merely riding 
upon a train are ordinarily fellow servants of thc 
train crew^i although Ihere is some authority to the 
contrary on the ground that the employees are re- 
garded as engaged on different pieces of work .^2 

Trainmen working on different trains for the 
samc railroad company are generally held fellow 
servants^S although it has also been held that they 
are not in common employment.^^ Likcwisc cm- 
ployees on different cars of a Street railroad have 
been held fellow servants.^^ 

(b) Particwlar Employees 

A brakeman, conductor, engineer, fireman, yard em- 
ployee, or switchman may, depending on the circum- 
stances, be a fellow servant of other railroad employees. 

Subjcct to the qualifications and limitations on 
the fellow-servant rule recognized in thc particular 
jurisdiction, an employce whose work is connected 
with railroad yards generally cannot recover for in¬ 
juries received from the negligence of train or oth¬ 
er employees using the yards, since they are fellow 
servants.^® Members of the same^*^ or different^® 
switching crews may be fellow servants, and the 
same rule applies to employees on a switch or other 


engine whose negligence was the cause of injury 
to car employees or switchmcn.^^ A hostlcr may 
be a fellow servant of a yard helper injured by the 
negligence of the former.^^ The negligence of a 
switch tender, wherc thc mastcr has used due care 
in eniploying a competent person for the position, 
resulting in injuries to other employees, is generally 
held the negligence of a fellow servant.^i 

Bmkcman has been held a fellow servant of a 
conductor injured by the negligence of the for¬ 
mer ;22 and brakemcn on the samc train have been 
held fellow servants of each other,23 although the 
negligent brakeman was at the time the acting con- 
ductor.24 A brakeman may be a fellow servant of 
laborers on a construction train^S or of an employce 
charged with thc duty of placing sand in the sand 
boxes of the locomotive.26 

Condiictor of one train has been held the fellow 
servant of other employees who arc working on an- 
other train,27 such as a fireman,23 brakeman,29 
baggage master,20 or a laborer on a work train 
and a conductor has also been held to be the fellow 
servant of the engineer on another train,22 although 
as to this the contrary has also been held.23 

Engineer, A railroad engineer has often been 
held a fellow servant of other members of the train 
crew injured by his negligcnce,24 such as the fire- 


Hart, Tenn., 176 F. 245, 100 C.C.A. 
49, 52 L.R.A.,N.S„ 1117. 

39 C.J. p 564 note 34. 
a lowa.—Sullivan v. Mississippi & 
M. R. Co., 11 lowa 421. 

9. Tex.—St. Louis, A. & T. Ry. Co. 

V. Welch, 10 S.W. 629, 72 Tex. 298, 
2 L.R.A. 839. 

39 C.J. p 664 not« 86. 

10. Del.—Shuster v, Philadelphia, B. 
& W. R. Co., 62 A. 689. 

W.Va.—Unfried v. Baltimore & O. 
R. Co., 12 S.E. 512, 34 W.Va. 260. 

11. G-a.—^White v. Kennon, 9 S.E. 
1082, 83 Ga. 343. 

39 C.J. p 664 note 39. 

12. Utah.—Jachetta v. San Pedro, 
L. A. & S. L. R. Co., 106 P. 100, 
36 Utah 470, 62 L..R.A.,]Sr.S., 1106 . 

39 C.J. p 664 note 40. 

13. Del.—^Wheatley v. Philadelphia, 

W. & B. R. Co., 30 A. 6<60, 15 Del. 
305. 

39 C.J. p 666 note 73. 

14. Ga.—Coop^r v. Mullins, 30 Ga. 
146, 76 Am.D. 638. 

W.Va.—Madden v. Chesapealce Sc O. 
R. Co., 28 W.Va. 610, 6'7 Am.R. 695. 

15. 111.—^Chicagro City R. Co. v. 
Leach, 70 N.E. 222, 208 111, 198, 100 
Am.S.R. 216. 

S9, C.J. p 666 note 75. 


18. Ind.—Sheets v. Chicago & I. 
Coal Ry. Co., 39 N.E. 154, 139 Ind. 
682. 

39 C.J. p 5'6S note 65. 

17. U.S.—Union Pao. R. Co. v. Bra- 
dy, Mo., 161 P. 719, 88 C.C.A. 679. 

39 C.J. p 566 note 67. 

18. U.S.—Nelson v. Southern R. Co., 
Tenn., 158 P. 92, 86 C.C.A. 560. 

39 C.J. p 566 note 66. 

19. U.S.—Hudson v. Charleston, C. 
C.N.C., 5'5 P. 248. 

39 C.J. p 566 note 69. 

29. 111.—Clay v. Chicagro, B. & Q. 

R. Co., 56 m.App. 235—Chicaffo, 
W. L R. C©. V. Masslg, 60 Ill.App. 
' 666 . 

21. 111.—Swlshor V. Illinois Oent. R. 
Co., 55 N.E. 555, 182 111. 633. 

39 C.J. p 566 note 71. 

22. Cal.—Brown v. Central Pac. R. 
Co., 14 P. 138, 72 Cal. 623. 

23. Kan.—Hiffgins v. Atehison, T. & 

S. P. R. Co., 79 I>. 679, 70 Kan. 814. 
39, C.J. p 66'5 note 62. 

24. Mass.—^Hayes v. Western R. 
Corp., 3 Cush. 270. 

25. U.S.—Lukic V. Southern Pac. 
Co., C.autah, 160 P. 135. 

39 C.J. p 565 note 61. 

28. Miss.—^Louisville, N, O. Sc T. R. 
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Co. V. Petty, 7 So. 36.1, 67 Miss. 
255, 19 Am.S.R. 304. 

27. U.S.—St. Louis, I. M. & S. R. 
Co. V. Needham, Ark., 63 P. 107, 
11 C.C.A. 66, 25 L.R.A, 833. 

39 C.J. p 66'6 note 76. 

28. U.S.—^Crosby v. Lohigh Valley 

R. Co., N.Y., .137 P. 766, 70 C.C.A. 
199. 

39 C.J. p 566 note 79. 

29. U.S.—Northern Pac. R. Co. v. 
Poirier, Wash., 17 S.Ct, 741, 167 

U. S. 48, 42 L.Ed. 72. 

39 C.J. p 566 note 80. 

30. U.S.—Kerlin v. Chicago, P. & 
St. L. R. Co., C.C.Ind., '50 F. 185. 

39 C.J. p 566 noto 81, 

31. U.S.—Northern Pac. R. Co. v. 
Smith, Wash., 59 P. 993, 8 C.C.A. 
663. 

32. U.S.—Oakes v. Mase, Minn., 17 

S. Ct. 345, 165 U.S. 3-63, 41 L.Ed. 
746. 

33. Ky.—LOulsville, C. & L. R. Co. 

V. Cavens, 9 Bush 659. 

V/.Va.—Madden v. Chesapeake & O. 
Ry. €o., 28 W.Va. 610, 57 Am.R. 
695. 

34. Wis.—Ewald v. Chlcago & N. W. 
R. Co., 36 N.W. 12, 691. 70 Wis. 420, 
6 Am.S.R. 178. 

39 C.J. p 564 note 44. 
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man^s and brakeman.36 An engineer in charge of a 
switch engine is a fellow servant of a switch con- 
ductor37 or a inember of the switching crew.^s 
The engineer in charge of a construction train may 
be a fellow servant of laborers connected ihercwith 
who are injurcd through his ncgligence.39 An en¬ 
gineer has also been held a fellow servant of an in¬ 
jurcd engine cleaner^O or other yard workman.^i 
Howcver, an engineer has becn held not a fellow 
servant of a common laborer engaged in unloading 
matcrial from a car located at some distance from 
the engine, v/here the individuals were engaged in 
different operations and different elements of rail- 
roading.^- 

An engineer whose ncgligence causes the injury 
may bc a fellow servant of employees on another 
train,43 snch as the engineer,44 the fireman,45 the 
brakeman,4^* or a laborer on a work train.47 

Fircman may be a fellow servant of a brakc- 
man,4S a trackman,4^ or a switch lender.^o a stu¬ 
dent fircman has been held a fellow servant with the 
regular train crew.^^ 

(2) Shiiiping 

Members of the crew of a ship, or employees working 
on or about the shlp, may be fellow servants with re- 
spect to each other. 


Subjcct to the qualifications and limitations on 
the fellow-servant rule recognized in' the particular 
jurisdiction, all the members of the crew or cm- 
ployees working on or about the ship are generally 
fellow servants.®^ The members of a stevedore’s 
crew ordinarily are fellow servants ;53 but thosc 
loading a vessel at one port are not fellow servants 
of those who unload it some time later at a distant 
port54 Stevedores and longshoremen cmployed by 
the ship are fellow servants of the members of the 
crew where all are engaged in the common work 
of loadiing or unloading,55 but not, it seems, where 
the crew members had nothing to do with the load¬ 
ing or unloading.56 A longshoreman unloading 
cargo from a lightcr, who is employed by the hour 
and is nO‘t a member of the crew, is not a fellow 
servant of the captain of the lighter.57 

(3) Other Employments 

The general rules governlng the exFstence of the fel¬ 
low-servant relationship have been applied to employees 
engaged in mlning, quarrying, operatlng an elevator, or 
erecting a building. 

Subject to the qualifications and limitations on 
the fellow-servant rule recognized in the particular 
jurisdiction, an elevator operator has been held to 
bc a fellow servant of other employees working in 
and about the building.^s Also, subjcct to such 


35. U.S.—‘IJaltlmore & 0, R. Co, v. 
Bauffh, Ohlo, 13 S.Ct. 014, 140 U. 
S. 36«, 37 L.Kd. 772. 

39 C.J. p 564 noto 45. 

36. U.S.—MifiHouri Tac. R. Co. v. 
Texas & P. Hy. Co., C.C.La., 31 
»527. 

39 C.J. p 565 not(f 40. 

37. 111.—Columhu.s, C. & I. C. R. 
Co. V. Trof‘8{'h, 68 III. 545, 18 Am. 
R. 578—Chlc-aKO, R. I. & P. R. Co. 
V. Henry, 7 Xll.App. 322. 

38. La.—Day v. Ivouislana Wostern 

R. Co., 46 So. 203, 121 La. 180. 
Xhi.g'i]eieer and brakemaoi who arc 

membors of the same switching crew 
are fellow servants. 

Mo.—Warmlngton v. Atehison, T. & 

S. F. Ry. Co., 4'6 Mo.App. 159. 
Wis.—Fowlcr v. Chicago <& N. W. Ry. 

Co., 21 N.W. 40, 61 Wis. 159. 

39. U.S.—0'Connor v. Atehison, T. 
& S. F. R. Co., 111., 137 F. 603, 70 
C.C.A. 87. 

39 C.J. p 566 note 47, 

40. Ind.—Spencer v. Ohio & M. R. 
Co., 29 N.E. 91.5, 130 Ind. 181. 

Wis.—Ewald v. Chicago & N. W. Ry. 
Co., 36 N.W. 12, 591, 70 Wls. 420, 5 
Am.S.R. 178, 

41. Tex.—Texas & P, R. Co. v. Har- 
rington, 62 Tex. 697. 

W.Va.—Beuhring v. Chesapeake & O. 
Ry. Co., 16 S.E. 43S. 37 W.Va. 602. 

66 C.J.S.-66 


42. Fla.—Atlanta & St. Andrews 
Bay Ry. Co. v. Pittman, 178 So. 
297, 130 Fla. 624. 

43. Ark.—St. Ijouis Southweatern R. 
Co. V. Henson, 32 S.W. 1079, 61 
Ark. 302. 

Mich.—Enright v. Toledo, A. A. & N. 
M. Ry. Co., .53 N.W. 536, 93 Mich. 
409. 

44. U.S.—Van Avery v. Union Pac. 
R. Co., C.C.Colo., 35 F. 40. 

39 C.J. p 567 note 84. 

45. U.S.—Maher v. Union Pac., D. & 
O. Ry. Co., Colo., 106 F. 309, 46 
C.C.A. 30.1. 

39 C.J. p 567 note 86, 

46. U.S.—Northern Pac. R. Co. v. 
Poirier, Wash., 17 S.Ct. 741, 167 
U.S. 48. 42 L.Ed. 72. 

30 C.J. p 5'87 note 86, 

47. U.S.—Northern I'ac. R. Co. v. 
Hrnith, Wa.sh., 69 F. 993, 8 C.C.A. 
663. 

Mo.—Corbett v. St. Louis, I. M. & S. 
R. Co., 26 Mo.App. 621. 

48. U.S.—Louisville & N. R. Co. v. 
Kelly, 111., 63 F. 407, 11 C.C.A. 260. 

i 39 C.J. p 565 notes 63, 46 Ca]. 

49. Ga.—Ellington v. Beavor Lana 
Lumbor Co., 19 S.E. 21, 93 Ga. 63. 

50. Me.—Tillson v. Maine Cent. R. 
Co., 67 A. 407, 102 Me. 463. 

51. Ga.—Smith v. W-estern & A. R. 

1 Co., 67 S.E. 813, 134 Ga. 216. 

1089 


Student employees as fellow serv¬ 
ants generally see infra § 328. 

52. UvS.—Quebec SS. Co. v. Mer¬ 
ebant, N.T., 10 S.Ct. 397, 133 U.S. 
376, 33 L.Ed. 656. 

39 C.J. p 567 note 89. 

Watohman. xmd. sallor 

Watchman at gate to guard prop- 
orty and control entrance and exit of 
employeo.s was held fellow servant 
of sailor returning from shore leave 
and demanding entranoe to go on 
ship.—Holliday v. Merohants' & Min¬ 
ens' Transp. Co., 132 S.E. 210, 161 
Ga. 949. 

53, U.S.—Taylor v. Munson SS. 
Line, D.C.Ala., 204 F. 696. 

39 C.J. p 667 note 91. 

&4, Hawail.—^Monroe v. The Ameri¬ 
can, 4 Hawaii Fed. 286. 

55. U.S.—The Daisy, C.C.A.Cal., 282 
F. 261. 

39 C.J. P 567 note 92. 

56. U.S.—Sansol v. Compagnie GSn- 
oralo Transatlantique, C.C.A.N.T., 
101 F. 390—Ferguson v. The Terrl- 
or, D.C.Pa. 73 F. 265. 

■57. ■ U.S.—The Howell, C.O.A.N.T., 
273 F. 513. 

58. D.C.—^Woodward & Lothrop v. 
Lineberry, 50 F.2d 314, 60 App.L.C. 
164, folloWed in 50 F.2d 317, 60 
App.L.C. 167, and certiorari denied 
Lineberry v. Woodward & Lothrop, 
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qualifications and limitations, employees engaged 
in the erection of a building^^ or working in or 
about a mine, quarry, or other excavationi0 have 
generally been- held to be fellow servants. 

§ 328, - Existence of Relatioix of Master 

and Servant in General 

a. In general 

b. Volunteers and emergency servants 
a. InG-eneral 

The defense of fellow servant does not apply uniess 
the Injured and offending persons were at the time of the 
injury servants of the person sought to be charged. 

The defense of fellow servant can be availcd of 
only where both the person injured and the person 
whose act or ncglect caused the injury stood at the 
time of the injury in the relation of servant and 
master to the person or Corporation sought to be 
charged and the negligence of a cocmployee of 
the injured person is not a defense in an action 
against one who was not at the time the master of 
the injured person.®^ Thus the fellow-servant rulc 
does not apply where the injured person was at 


the time no longer in the employ of the master al- 
though it was because of his previous Service that 
he happened to be at the place where he was in- 
juredii or although the injury was the alleged 
proximate resuit of an act of negligence occurring 
during the common employment.i^ 

Persons ct\cHng in place of servant, Where one 
servant acts in the place of, or as a substitute for, 
another, he stands in the same relation to the other 
servants of the master as the servant in whose place 
he is acting; if the latter is a fellow servant, he 
is a fellow servant,65 and vice versa.®® 

Student 'employees, The fcllow-servant rule is 
applicable as betwccn the regular employees of the 
master and student employees who are under his 
control preparing thcmselves for his Service and 
performing parts thereof as they acquire knowledge 
of the details thereof, although they may not re- 
ceive wages.®'^ 

b. Volunteers and Emergency Servants 

A volunteer or emergency servant may be a fellow 
servant wlthin the meaning of the fellow-servant rule; 
but one who in furtherance of his own Interests assists 


52 S.Ct. 29, 284 U.S. '648, 76 L,Ed. 
'550. 

39 C.J. p 562 note 26. 

Englneer 

The operator of an elevator In the 
mast-er's building has been held a 
fellow servant of an engineer em- 
ployed by the same master and call- 
ed on to perform a mechanical piece 
of work in connectlon with the opor- 
ation of the elevator.—Southern By. 
Co. v. Taylor, 16 F.2d 517, 67 App. 
D.C. 21, certiorari denied Taylor v. 
Southern Ry. Co., 47 S.Ct. 671, 273 U. 
S. 767, 71 L.Ed. 882. 

59. Ky.—Moreland v. Indian Befin- 
ing Co., il43 S.W. 395, 146 Ky. 760. 

39 C.J. p 662 note 28. 

Employees engaged in building and 
construction work as fellow serv¬ 
ants under different-department 
rule see infra § 331 b. 

60. Ark.—Howell v. Harvill, 60 S.W. 
2d 697, 185 Ark. 977. 

89 C.J. P 663 note 30. 

Mine employees as fellow servants: 
As affected by character of act or 
omission see infra § 333. 

Under: 

Consociation doctrine see infra 
§ 331 c. 

UifCerent-department rule see in¬ 
fra § 331 b. 

Doctrine of vice principalship 
see infra § 332 c (2). 

61. La.—Corpus Juris clted lu Wal- 
ton V. Louisiana Power & Light 
Co., App., 152 So. 760, 763. 

89 C.J. p 552 note 61. 


Scope of employmcnt see supra § 
323. 

Injury to employee»s wlfe 

The fellow-servant rule does not 
apply where the action is brought 
against the master by an employee 
for an injury to his wife occasioncd 
by the negligence of another em¬ 
ployee.—Campbell v. Harris, 23 S.W. 
35, 4 Tex.Civ.App. '636. 

iStranger 

Excusing of the master for the 
negligence of a fellow servant is 
based on contract, and is personal to 
the master; and a stranger, whose 
negligence, combined with the negli¬ 
gence of a servant, injuros a fellow 
servant, is not -entitled to the beno- 
fits of the contract between the mas¬ 
ter and servant, but the two are lia- 
ble as joint tort-feasors for their 
negligent acts.—East Chio Gas Co. v. 
0'Hara, 17 Ohio App. 362. 

Domestlo worker held not ind.epend- 
ent contractor 

In action by woman engaged to do 
the laundry and to close a summer 
horne for personal injuries sustained 
through negligence of owner's serv¬ 
ants, where plaintiff had no es- 
tablished place of business and did 
domestic work for different employ- 
ers and used the tools and materials 
of the employers, and was paid by 
the hour, and performed the same 
general task as defendanfs servants, 
plaintiff was not an independent con¬ 
tractor, but was a servant, and hence 
1 was barred of recovery under the 
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fellow-servant rule.—Bell v. Sawyer, 
47 N.E.2d 1, 313 Mass. 260. 

62. Mo.—^Chappee v. Gus V. Brecht 
Butchers' Supply Co., 30 S.W.2d 35. 

N.D.—Asch V. Washburn Lignite 
Coal Co., 186 N.W. 757, 48 N.D. 
734. 

39 C.J. p 5'53 note 62. 

63. Tex.—Missouri, K & T. Ry. 
'Co. V. Hendricks, 108 S.W. 746, 49 
Tox.Civ.App. 314. 

39 C.J. p 553 note 69. 

64. Tex.—Smith v. Humphreyville, 
104 S.W. 495, 47 Tex.Civ.App. 140. 

65. Mich.—Rodman v. Michigan 
Cent. R. Oo., 20 N.W. 788, 55 Mich. 
57, 54 Am.R. 348. 

39 C.J. p 655 note 82. 

Substitute hlred by au employee 
stands in the employoo's pinee, with 
relation to the master and the other 
servants, and is a fellow servant 
with such others of the master's 
servants as the regular employee is 
or would have been, although no con- 
tractual relation exists between the 
substitute and the master, and the 
employee alone is responsible for the 
substitute's wages. 

U.S.'—Saundors v. The Coleridge, D. 
C.N.T., 72 F. 676. 

Wash.—^Anderson v. Quineau, 37 P. 
449, 9 Wash. 304. 

66. Ky.—Louisville & N. R. Co. v. 
Moore, 83 Ky. 676, 

39 C.J. P 566 note 83. 

67. Neb.—Justus V. Lincoln Tract. 
Co., 131 N.W. 941, 89. Neb. 542. 

39 C.J. p 663 note 66. 
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the servants of another In thelp work has been held not 
to become thereby a fellow servant of the others. 

One who, having no intercst in the work, volun- 
tarily assists the servant of another, whether or not 
at the reqnest of such servant, and is injured by the 
negligcncc or niisconduct of such servant, stands 
in the position of a fellow servant with such em- 
ployee and cannot recover from the master, since 
he can impose no greater liability on the master 
than a hired servant the master owcs to him no 
higher duty than to a trespasser, and is liable, if 
at all, only for his own or his servant’s willful or 
wanton negligencc;®^ and for injuries received by 
a servant from the negligcnce or fault of a volun- 
tcer the master is not liable where he was in no 
wise rcsponsible for the prcscnce or acts of such 
voluntccr.'^^ 

Emcr(jc7icy servants. An emergency or pressing 
necessity which makcs impossible, without further 
assistancc, the full pcrformance of a servanfs work 
may of itself arm the servant with power to employ 
or accept assistancc immcdiately and esscntially 
nccessary to fulfill his task, and thereby clothe the 
onc cmployed or assisting with the rights of a serv¬ 
ant of the master, even though the one employing 
or accepting the assistance othcrwise has no author- 
ity to employ anyonc or to accept any Service on 
bchalf of the master, and even though the one so 
employcd or assisting may recover no compensa- 


tion therefor from the master.^i A person so em- 
ployed or assisting is referred to as an ^'emergency 
servant,”'^2 and it has been held that while the 
emergency continues the liability of the master for 
an injury to him is governed by the ordinary rules 
as to the liability of the master for an injury to a 
servant caused by acts of fellow servants,'^3 al- 
though it has been held to the contrary that, while 
he is entitled to the same protection from the mas¬ 
ter as any other servant engaged in like employ- 
ment, hc is not a fellow servant with those regularly 
engaged.'^*^ Where the servant who calls a stranger 
to assist acts as a superior or Controls the emergen¬ 
cy servant, he is charged with the master^s duty to 
provide a safe place to work, and the master is lia¬ 
ble for a failure thercof.'^® 

In order to become an emergency servant, the 
person assisting must be called on because of neces- 
sity, sincc it is the emergency which gives rise to 
the implied authority, and if it does not in fact exist 
the implication of a servantes authority to hire him 
does not arise;'^<> and if the servant calling on an¬ 
other for help can do the work himself there is no 
occasion of necessity to imply power in him to em¬ 
ploy assistanceJ*^ 

interest in work, One who, in furthcrance of 
his own interests, assists the servants of another in 
the pcrformance of their work is not a trespasser, 


es. Miss.—Corpns Juris < 3 [uotod in 
Boale & Rtrayhorn v. Clayborn, 120 
So. 812, 812, 152 Mlm. 881. 

Tex.—Stallcup v. Unilcd (JaH Tublic 
Sorvlco <lo., Civ.App., 110 S.W.2d 
574, prror di«miH.sff(l—Corpus Juris 
clted in Sorano v. (larza, 

110 S.W.2<1 412, 4in-Oorpus Juris 
clted in DillinKhani v, -('avott, Civ, 
App., 01 R.W.2d 808, 800. 

39 O.J, p 654 noto 72. 

Liability of mastf‘r for Injury to 
voluntoor-s K^morally s(*o supra § 
177. 

Compeusatiou imnnaterlal 

Whorc (jmployof) was dlrected by 
omployer to dollvor trucjk load of 
merchandiso to anotbar town, and 
<jmployoe’s brothor accompanifid om- 
ployGG and was killod in collision on 
return trlp, quostion whether broth- 
er went along as a volunteor or 
whether employee agreed to puy 
brother for assistancc was immate- 
rial, with respect to employcr's oom- 
mon-law liability for death, since 
brother's legal status with relatlon 
to employer would be that of a fel¬ 
low servant in either case and recov- 
ery would bc barred by fellow-serv- 
ant rule.—Serano v. Oarza, Tex.Civ. 
App., 119 S.W.2d il3. 

69. Miss.— CorjfXLB Juris a^ioted in 


Beale & Strayhom v. Clayborn, 120 
So. 812, 813, 1‘52 Miss. 681. 

39 C.J. p 554 note 73. 

70. N.D.—^Wallin v. G-reat Northern 

R, Co., 151 N.W. 291, 29 N.L. 469. 
39 O.J. p 654 note 74. 

71. Ark.—Corpus juris clted in 
Henry Quellmalz Lumber & Mfg. 
Oo. V. Hays, 291 S.W. 982, 983, 173 
Ark. 43. 

Tex.—Corpus Juris q.uoted la Dil- 
lingham v. €av<jtt, Civ.App., 91 S. 
W.2d 868, 869. 

39 C.J. p '554 note 75. 

72. Tex.—^Corpus juris (juoted in 
Dillingham v. Cavett, Civ.App,, 91 

S. W.2d 868, 869. 

39 C.J, p 564 note 76. 

73. Ark.—Corpus Juris clted in 
Booth & Flynn v. Price, 89 S.W. 
2d 717, 7.19, 183 Ark. 975. 

N.Y.—Mandala v. Wells, 209 N.Y.S. 
36, 212 App.Div. 370—Fiesel v. 

New York Bdison Co., 108 N.Y.S. 
130, 123 App.Div. 676. 

Tex.—Corpus Juris qtuoted in Dil- 
lingham v. Cavett, Civ.App., 91 S. 
W.2d 8'68, 869. 

Wash.—^Freeman v. Smit, 75 P.2d 
676, 193 Wash. 346. 

39 C.J. p 654 note 77. 

74. Ky,—^Baringcr v. Zachery, 267 S. 
W. 182, 206 Ky. 229, 
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75. lowa.—Hitchcock v. Arctic 
Creamery Co., 160 N.W. 727, 170 
lowa 352. 

S.C.—Jackson v. Southorn R. Co., 64 
S.B. 231, 73 S.C. 667. 

76. Ark.—^Honry Quellmalz Lumber 
& Mfg. Co. V. Hays, 291 S.W. 982, 
173 Ark. 4l 

N.Y.—Fiesol v. New York Edison Co., 
108 N.Y.S. 130, 123 App.Div. 676. 
Wash.—Freeman v. Smit, 75 P.2d 
675, il93 Wash. 346. 

Emergency not shown 

One employcd to look after busi- 
ne.ss in a distant part of state was 
not confronted with such emergen¬ 
cy as would warrant employment of 
assistant driver without employer’s 
knowledge so as to render employer 
liable for employee's Injuries result- 
ing from assistant driver's negll- 
gence, where employee could have 
reached place of buslness by railroad 
or, at least, without driving all 
nlght.—PoweH v. Commercial Stand¬ 
ard Ins. Co., 170 S.W.2d 867, 294 Ky. 
7. 

77. N.Y.—Fiesel v. New York Edi¬ 
son Co., 108 N.Y.S. 130, 123 App. 
Div. 676. 

Wash.—Freeman v. Smit, 75 P.2d 
67’5. 193 Wash. 346. 
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because he is lawfully in his place; he is not a 
fellow servant with the other servants, because he 
is not directly or indirectly retained or employed by 
the master of such servants; he is not a mere vol- 
itnteer, because he does the work to further his own 
interests or those of his master.'^® Therefore the 
master of such other servants is liable to him for 
injuries received as a resuit of thcir neglect or mis- 
conduct, and the fellow-servant rule is not applica- 
ble.*^^ This is true, even though the Service is not 
wholly voluntary, but is induced by the request of a 
servant in the master’s employ.^o 

§ 329. -Injury to Servants Not on Duty 

Although the mere fact that a servant has ceased 
his Work does not automatically and instantly remove 
him from the operation of the fellow-servant rule, a 
servant who is not on duty, but is acting as a member 
of the general public, ordinariiy is not considered a fel- 
iow servant of those engaged by the same master. 

As a general rule a servant who is not on duty, 
but rather is acting in a propcr way as a member of 
the general public, is not a fellow servant of those 
engaged by the same master so as to relieve the 
master from liability to him for injuries resulting 
from their ncgligencc.si However, although the 
injured employee may have ceased work at the ter- 
mination of his working hours, he may stili be with- 
in the applidation of the fellow-servant rule while 
the incidents of employment continue,82 as wherc 
he is gathering up and putting away his tools,83 
or is procuring or adjusting clothing which he has 
laid aside during his work,84 or is preparing to 
leave the place of employment ;85 and, for the same 


reason, servants on their way to and from work 
have been held, although not actually on duty, to be 
fellow servants of others of the master^s cmployees 
engaged in the same common employment, so as to 
relieve him of liability for injuries received by 
them through the negligcnce of such other em- 
ployces.88 It has been held that, where the serv¬ 
ant of a railroad company, when not on duty, oc- 
cupies a building or car furnished by the company^ 
his rclation to the other employees of the company 
is not changed by reason of the fact that he was 
not actually on duty when injured, because his pres- 
ence in such place can be accounted for only by the 
fact that he is an employee, and not merely a mem¬ 
ber of the general public.87 

§ 330. - Servants of Separate Masters 

a. In general 

b. Servant of one master controlled by 

another 

c. independent contractors 
a. In G-eneral 

Employees, in order to be fellow servants, must be 
servants of a common master; and the servant of one 
master does not necessarily become the fellow servant of 
the employees of another master by the fact that, to 
further the interests of his own master, he assists them 
In their work. 

Servants of separate masters, although engaged 
in a common uiidcrtaking, are not fellow scrvants.8s 
• In order to constitute that relation, servants must 
be in the employ of, or controlled by, a common 
master.88 If, with a view to expediting the busi- 


75« Tex.—Corpus Juris q.uote-d lu 
Dillingham v. Cavett, Civ.App., 
91 S.W.2d 868, 869. 

79. Pa.—Corpus Juris clted in Dun- 
■ mire v. Fitzgerald, 37 A.2d 696, 

698, 349 Pa. 511. 

Tex.—Corpus Juris auoted in Dil- 
lingham v. Cavett, Civ.App., 91 S. 
W.2d 8'68, 869. 

39 C.J. p 664 note 80. 

Liability of master generally to vol- 
unteer who has interest in work 
see supra § 177. 

Xoadlner of Xogs hy owner 
Where owner of logs voluntarily 
assisted in loading logs, he was not 
a fellow servant of employee of 
truckers who had undertaken to haul 
logs to mill so as to' preclude re- 
covery against truckers under fel¬ 
low-servant rule for injuries sus- 
tain^d by owner.—Rice v. Isbell, 71 
N.T,S.2d 791, 272 App.Div. 406. 

80. Pa.—Corpus Juris cited in !pun- 

mire v. p^^itzgerald, 8'7 A.2d 696, 
698. 849 Pa. 611. ‘ 

Tex.—Corpus Juris q,uoted in I^il- 


lingham v. Cavett, Civ.App., 91 S. 
W.2d 868, 869. 

39 C.J. p 554 note 81. 

81. Ga.—^Doby v. W. L. Plorcnco 
Const. Co., 32 S.E.2d 627, 71 Ga. 
App. 888. 

Mass.—Levin v. Twin Tanners, 60 N. 

E.2d '6, 318 Mask 13. 

39 C.J. p 656 note 85* 

Riding in master's conveyance see 
supra § 327 b. 

Employee attending to own automo. 
bile 

Where employee attending to his 
own automobile for his own benefit 
on Street and ofC promises of ena- 
ployer was injured by employer's 
truck, employer could not defeat 
common-Iaw liability on ground that 
the injured employee and the truck 
driver were fellow servants.—Levin 
V, Twin Tanners, supra. 

82. Del.—Taylor v. George W. Bush, 
etc., Oo., 66 A. 884, 23 Del. 306, 12 
L.R.A.,N.S., 863. 

39 C.J. p 5-56 nbte 87. • - 

83. U.S.—^Willmarth v. Cardoza, R. 


L, 176 F. 1, 99 C.C.A. 475, 27 L.R. 
A.,N.S., 376. 

84. U.S.—^‘Willmarth v. Cardoza, su¬ 
pra. 

39, C.J. p 556 note 89. 

85. U.S.—^Willmarth v. Cardoza, su¬ 
pra. 

86. Mo.—Corpus Juris cited ia 

Kemmlor v. City of RIchmond 
Pleights, 114 S.W.2d 994, 997. 

39 C.J. p 665 note 92. 

87. U.S.—Dishon v. Cincinnati, N. 
0. & T. P. R. Co., C.O.Ky., 126 F* 
194, affirmed 133 F. 471, '66 C.O.A. 
345. 

39 C.J. p 5-55 note 86. 

88. Cal.—Corpus Juris quoted in 
Moss V. Chroniclo Pub. Co., 258 P. 
88, 90, 201 Cal. 610. 

N.J.—Byram v. Warner-Quinlau Co.^ 
141 A. 809, ,104 N.J.Law 634. 

Tenn.—Corpus Juris ^uoted in Rice- 
Stix Dry Goods Co. v. Self, 101 S. 
W.2d 132, 137, i20 Tenn.App. 498. 
39 C.J. p 657 note 2. 

89. Cal.—Corpus Juris quoted in 
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ness or furthering the interests of his general mas- 
ter, the servant assists the servants of another in 
thcir Work, he is not the fcliow servant of those 
whom he is assisting,^>0 although, acting under gen¬ 
eral ordcrs from his employcr to assist such serv¬ 
ants, he does so at thcir rcqucst.^^^ 

Servants of different railroads having troiffic ar- 
rangements. The fact that one railroad company 
uses the tracks and stations of another under con- 
tract bctwccn them does not as a rulc make the cm- 
ployecs of cither company fellow servants with the 
cmployees of the other.^^ 

b. Servant of One Master Oontrolled by An- 
otber 

A servant of one master who is lent to, and becomes 
subject to the controi of, another master is generali/ 
regarded, as far as concerns the applicatlon of the fellow- 
servant rule, as a servant of the master to whom he Is 
lent. 

Where one person Icncls his servant to another 
for a particular employmcnt, the servant, for any- 
thing done in that particular employmcnt, must be 
dcalt with as a servant of the man to whom hc is 
lent, although he remains the general servant of 


the person who lent him.93 Thus, if the servant 
injures,94 or receives injuries in such employmcnt 
from the negligence of,^5 a servant of the person to 
whom he is lent, the ,fcllow-scrvant rulc may bar 
recovery therefor froni the person to whom, he is 
lent. Further, if any liability should arisc for the 
negligence of such servant in the particular cm- 
ploymcnt of another master, it does not attach to 
the general master,^® but attaches rather to the 
special master,®^ 

In determining whether a servant lent by one 
master to another has become the servant of the 
latter, the test ordinarily is whether, in the particu¬ 
lar Service which the lent servant is engaged to per- 
form, he continues liable to the direction and con¬ 
troi of his general master or becomes subject to 
that of the person to whom he is lent or hired.®^ 
Nevertheless, the servant so lent must consent to 
the change of master, expressly or impliedly 
and to bring the case within the fellow-servant rule 
the Services rendercd by the ertiployee for the third 
person must be such as to create the legal relation 
of master and servant.^ Actual exercise of the 
right to controi the servant of the general employ- 


Moss V. Chroniflo Pub. Co., 2*58 
P, 88, 00, 201 ('al. 610. 

Mlnn.—WicUlund v. North fttar Tlm- 
bor Co., 287 N.W. 7, 205 MInn. C95. 
N.H.—MnrtPl v. Wallac-c, 141 A. 470. 
82 N.H. 276. 

N.J.—Butlor V. Rherstadt. 176 A. 160, 
113 N.J.Law 560—Byram v. Wur- 
ner-Quinlan Oo., 141 A. 809, 810, 
104 N.J.Law 534. 

Tonn.—CorpuB Juris luoted in Rioe- 
fltix Dry Gooci« Co. v. Sclf, 101 
S.W,2d 132> 137, 20 Tenn.App. 498. 
39 C.J. p 557 note 2. 

90. Cal.—C?orpus Jurla quoted in 

Mo.ss V. Chronicle Pub. Co., 258 P. 
88, 90, 201 Cal. 610. 

Fla.—Corpus jTiris cited in Hart- 
aulHt V. Tamiiiml Trall Totir.s, 190 
So. 533, 538, 139 Fla. 328. 

Ohlo.—Corpus Juris 4 uoted in Man- 
che.«!ter v. YourjKHtown Sluwt ik 
Tube Co., App., 46 N.E.2d 780, 785. 
30 C.J. p 5'58 note 3. 

Voluntftcrs havinff Intcrost In work 
gonerally sec supra § 177. 

Consignor and carxler 
Whorle ther-e was no ovidfince that 
common carrlcr^s truck driver had 
authority from carrior to secure as- 
slstanoe In loading barrel onto truck, 
consiffnor's employee, who was in- 
jured whlle carrylng out Instruction 
to assist carrler's truck driver in 
loading barrol onto truck, but who 
remained subject to controi of con¬ 
signor, was not a fellow servant of 
the common carrler’s truck driver.— 
Schiano v. MeCarthy Freight System,^ 
R.I.. 53 A.2d 527. 


91. Cal.—Corpus Juris q.uoted In 
Mosa V. Chronicle Pub. Co., 258 
P. 88, 90, 201 Cal. 610. 

Oh io.—Corpus Juris (juoted in Man- 
chnstcr v. Youngstown Sheet & 
Tubo Co., App., 46 N.F.2d ‘780, 785. 
39 C.J. p 558 note 4. 

92. Mo.—Erlckson v, Kansas City, 
O, & S. R. Co.. 71 S.W. 1022, 1'71 
Mo. 647. 

39 C.J. p 661 noto 16. 

93. I^a.—Corpus Juris q.uoted in 
IDuke V. Dixie Bldg. Matorlal Co., 
.\pp., 23 So.2d 822, 823. 

Minn,—Corpus Juris cited in Wiok- 
lund V. North Slar Timber Co., 287 
N.W. 7, 12, 205 Mlnn. 595. 

N.J.—Errickson v. F. W. Schwiers, 
Jr., Co„ 158 A. 482, 108 N.J.Law 
481. 

39 C.J. p 558 note 6. 

94. Mo.—Thompson v. Kansas City, 
App., 153 S.W,2d 127. 

Truck driver and repair orew 
Menibor of city’s Street repair 
crew, and truck driver who with 
truck was rented by owner to City to 
transport the crew, tools, and ma- 
torials, wero fellow servants, and 
hence city was not liay>lo for death 
of mernber of crew reaultJng from 
negligence of truck driver.—Thomp- 
spn V. Kansas City, supra. 

95. La.—Corpus Juris auoted in 
Duke V. Dlxfe Bldg. Materlal Co., 
App., 23 So.2d 822, 823. 

39 C.J. p 558 note 6. 

95. La. —Corpus Juris guoted In 
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Duke V. Dixio Bldg. Material Co., 
App., 23 So.2d 822, 823. 

Mo.—^Corpus Juris cited in Thomp¬ 
son V. Kansas City, App., 163 S.W. 
2d 127, 128. 

N.J.—Decker v. Ransome Concrete 
Machincry Co., 191 A. 756, 118 N. 
J.Daw 173. 

39 C.J. p 558 note 6. 

97. Cal.—Kimball v. Pacific Gas & 
Electric Co., 30 P.2d 39. 320 Cal. 
203. 

98. I.a.—Corpus Juris (luoted in 
Duke V. Dixie Bldg. Material Co., 
App., 23 So.2d 822, 823—Corpus 
Juris oLUOted in Spaaja v. Thlbo- 
daux Boiler Works, App., 2 So.2d 
G08, 673. 

30 C.J. p 658 note 7. 

Mechanic held not lent servant 
Where bus driver made arrarge- 
monts with garage to have mechanic 
employod by garage repair disabled 
j bus, bus company could not avold li¬ 
ability for injuries suslained by me¬ 
chanic when engine of bus hackfired 
as starter was prossed by bystander 
directed by bus driver to operate 
starter for mechanic, on ground that 
mechanic was a lent servant.—Ten- 
nessee Coach Co. v. Reece, 1'56 S.W. 
2d 404, 178 Tonn. 126. 

99. La.—Corpus Juris guoted In 
Duke v. Dixie Bldg. Materlal Co., 
App., 23 So.2d 822, 823. 

39 C.J. p 650 note 8. 

1. La.—Corpus Juris quoted In 
Duke V. Dixie Bldg. Material Co., 
App., 23 So.2d 822, 823. 

39 C.J. p 559 note 9* 
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er in the Service of a special master is not neces- 
sary where the special master is willing to rely on 
the experience and skill of the lent servant.2 xhe 
fact that the general master pays the wages of the 
servant does not preclude him from becoming pro 
hac vice the particular servant of another.3 

c. Independent Oontractors 

An employee is generally not considered a fellow 
servant of one engaged by his master as an independent 
contractor or of the servants of such contractor, aithough 
there are circumstances under which he may become 
their feiiow servant. 

Where a servant of a principal works side by 
side w^ith one employed by his master as an inde¬ 
pendent contractor^ or with a servant of such con¬ 
tractor,5 or where the servant of an independent 
contractor works with the servant of a subcontrac- 
tor,6 they are not fellow servants even though they 
are engaged in a common work or act for the ben¬ 
efit of the same ultimate employer. Where, how- 
ever, the principal has control over the emplo-yees 
of the contractor and power to dismiss them, such 
employees become fellow servants with the ean- 
ployccs of the principal,'^ and the servant of a gen- 
eral master is prima facie the fellow servant of the 


servants of an independent contractor when his 
master directs him to assist the servants of such in¬ 
dependent contractor,s but the fact that the inde¬ 
pendent contractor instructs his foreman to obey 
the orders of the gencral superintendent of the 
principal does not make his employees and those of 
the latter fellow servants.^ 

§331. - Common Employment 

a. In general 

b. Different-dcpartment rule 

c. Consociation doctrine 

a. In General . 

Coempioyees, in order to fall within the feiiow-serv- 
ant ruie, must be engaged in a common empioyment, 
that is, work of the same general character or such as 
to bring them into necessary and frequent contact; and 
In determining the question of common employment con- 
sideration is sometimes given to circumstances such as 
exposure to or apprehension of injury from the other 
servants, and abiiity to take precautions. 

In order that the relation of fellow servant may 
exist, the coempioyees must not only be in the Serv¬ 
ice of a common master, as discussed supra § 330, 
but must be engaged in a common employment,^® 
that is, in work of the same general character.il 


2. L a.—^corpus Juris Quoted in 

Duke V. Dixie Bldir. Material Co., 
App., 23 So.2d 822, 823. 

39 C.J. p 660 note 10. 

3. La.—Corpus Juris <iuoted iu 

Duke V, Dixie Bldg*. Material Co., 
App., 23 So.2d 822, 823. 

89 C.J. p 560 note 11. 

4. Fla.—Electrical Equipment Co. v. 
Cook, 151 So. 483, 113 Fla. 312. 

Pa.—McKniffht v. S. S. Kresge Co., 
.132 A. 575, 286 Pa. 489—Grogan v. 
Hinkle & Co., 70 Pa.Super. 685. 

5. Ga.—Doby v. W. L. Florence 

Oonst. Co., 32 S.E.2d '527, 71 Ga. 
App. 888. 

N.H.—Martel v. Wallace, 141 A. 470, 
83 N.H. 276. 

Pa.—McKriight v, S. S. Kresge Co., 
132 A. 576. 285 Pa. 489. 

39 C.J. p 660 note 12. 

6. Ga.—Doby v. W. L. Florence 

Const Co., 82 S.E.2d 627, 71 Ga. 
App. 888. 

Pa.—McKnight v. S. S. Kresge Co., 
132 A. 575, 285 Pa. 4S9—Grogan 
V. Hinkle & Co., 70 Pa.Super.’ 585. 

Directiou and Bupervisloii. by princi¬ 
pal contractor 

The fact that work was to be done 
by subcontractor under, principal 
contractor's directlon and supervi- 
sion did not make two cpntractors' 
servants coservants, so as to absolve 
subcontractor from Uability for inju¬ 
ries as resuit of such servants’ alleg- 
d hegligenoe.—^Doby v. W. L. Flor¬ 


ence Const. Co., 32 S.E.2d 627, 71 Ga. 
App. 888. 

7. U.S.—The Slingsby, N.Y., 120 F. 
748, 67 C.C.A. 62, certiorari denied 
23 S.Ct. 849, 188 U.S. 741, 47 L.Ed. 
678. 

39 C.J. p 6'60 note 13. 

8. Wis.—Hoveland v. National 
Blower Works, 1.14 N.W. 795, 134 
Wis. 342, 14 L.R.A.,N.S., 1264. 

39 CJ. p '560 note 14. 

9. 111.—Pittsburg, C. C. & St. L. R. 
Oo. V. Bovard, 79 N.E. 128, 223 111. 
176. 

39 C.J. p 560 note 15. 

10. Fla.—^Wilson & Toomer Fertili- 
zer Co. V. Lee, 106 So. 462, 90 Fla. 
632. 

Minn.—^Wicklund v. North Star Tim- 
ber Co., 287 N.W. 7, 13, 205 Minn. 
620. 

N.H.—Martel v. Wallace, 141 A. 470, 
83 N.H. 276. 

N.J.—Buller v. Eberstadt, 175 A. 169, 
113 N.J.Law 569. 

39 C.J. p 561 note 18. 

Trucker as ballor 

A trucker whose truck at time of 
injury thereto, as resuit of negli- 
gence of another trucker, was being 
driven by substitute driver while 
trucker was of£ duty was not pre- 
cluded under fellow-servant doctrine 
from recovering from company for 
the damage thereto, since trucker as 
bailor of the truck at time of injury 
was not then engaged in commop 
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employment.—^Wlcklund v. North 
Star Timber Co., 287 N.W. 7, 206 
Minn. 695. 

Ziaborer and driver of tractor 

Where cane cuttor with other farm 
laborers was transported in wagon 
which was hauled by motor tractor, 
relation of fellow servant was held 
not to exist betwoen laborer and 
driver of tractor so as to preclude 
rccovery for injuries sustained when 
laborer feli from wagon, since labor¬ 
or had nothing to do with driving of 
tractor.—Lcwis v. A. Moresi Co., La. 
App., 196 So. 70. 

A road foremaa who had control 
over tractors and graders when they 
were on the job was not a fellow 
servant of employee whose work was 
confined to greasing machinery and 
acting as night watchman, so as to 
preclude recovery for death of fore¬ 
man crushed by heavy road scraper 
when it accidentally siarted while 
being greased by other employee.— 
Hili v. Hardy, 167 S.W.2d 494, 203 
Ark. 79. 

11. U.S.—Johnson v. Armour, C.C. 

Mo., 18 F. 49.0, 6 MeCrary 629. 
Slxnllar tests 

(1) Engagement in the same gen¬ 
eral business or enterprise.—Setz- 
korn V. City of Buffalo, 219 N.T.S. 
351, 219 App.Div. 416, efflrmed 159 
N.E. i670, 246 N.T. 606—39 C.J. p 650 
note 31. 

(2) Engagement in the same gen- 
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In order to bc a fellow servant, an employee must 
be working to accomplish a resuit which the otlier 
employces are also working to bring about,i2 or 
the character of their respcctive occupations must 
bc such as to bring them into habitual association 
or ncccssary and frequent contact.i^ Employees. 
are not cngagecl in the same common cmployment 
wherc they are working scparalely and independ- 
ently of cach other, at different places, and at sep¬ 
arate pieces of workM 

On the other hand, it has becn hcld not an iridis- 
pensablc requisite that they bc at the time engaged 
in the samc operatiun or particular work,i5 or that 
they work at the same placei<> or time^'^ or bc in 
sight of cach other,or that their trades or func- 
tions bc iclenlical;^^ and thosc engaged in the mas- 
ter^s Service in effecting a common purpose may bc 
deemed fellow servants although the work is donc 
in successive stages, different parts thcrcof being 
done by different persons, and the labor performed 
by onc set of employees heing prior in time to that 
performed by another sct.^^ 


E^rposme to, or apprehension of, tnjury. It has 
been stated that in order to be fellow servants it 
must appear that the individuals are employed by 
the samc master to accomplish one common object 
and are so rclated in their labors and Services as 
ordinarily to be exposed to injury caused by each 
other’s negligence.^i It has been held that the em- 
ployce must know that he is exposed to the risk of 
being injured by the negligence of another^S or 
should know it by the exercise of ordinary sagaci- 
ty,23 and that it must appear that the injured serv¬ 
ant can bc said to have apprehended the possibility 
of injury from another servant while engaged in 
the Service for which he is hired.^^ 

Ability to takc precauHons, In determining the 
cxistcnce of a fellow-servant relationship, consid-’ 
cration is sometimes given to the questions wheth- 
er the individuals involved are so associated in their 
work that they can observe and have an influence 
over cach othcr’s conduct promotive of proper cau- 
tion-*'> and can also report dclinqucncies to a com¬ 
mon powcr or hcad,26 and whether they are so far 


eral buHirH‘«H and similar lino of 
work.—Mcairh v. Tanifirack Min. 
Co., 151 N.W. 504, 184 Midi. Ji6S— 
39 C.J. p 550 nolo 32. 

(3) l»rof?ocutIon of a common en- 
torpriso or uncl(*rtakinff.—Groon v. 
Kurtu, 203 S.W. 1073, 222 Mo.App. 
586—39 C.J. P 550 noto 27. 

(4) Actlng; togiithor in tho sumo 
work. 

Conn.—Morgan v. Ryan-Unmack Co., 
96 A. 172, 90 Conn. 712. 

Ga.—Krogg v. Atlanta & W. P. R. 
Co., 77 Oa. 203, 4 Am.S.R. 77. 

12. I'a.—Sloppy V. Ponnwylvania R. 

Co.. 77 A. 1010, 228 l»a. 636. 

39 C.X p 562 note 20. 

Similar tests or expressloas 

(1) Promotion of one commori ob¬ 
ject.—Ohlo M. R. Co. V. Hammer- 
sley, 28 Ind*. 371—39 C.J. p 050 noto 
28, 

(2) IQmployment to perform du- 
ties and Services tending to accorn- 
plish the same goneral purpose.— 
Buller V. Kberstadt, 175 A. 159. 113 
N.J.Law 569—39 C.J, p 550 note 29, 

(3) Prosccution of actlvitlcs in 
the business of tho master which 
havo for tholr purpose the attain- 
ment of ono common ond.—Punk v. 
Pulton Iron Works Co., 277 S.W. 666, 
311 Mo. 77. 

04) Contrlhutlon hy the coem- 
ployees dir«ctly to the common ob¬ 
ject of their common employer In 
that enterprise for which their Serv¬ 
ices were engaged.—Pay v. De Camp, 
178 N.B. 677, 257 N.T. 407. 

(5) Joint engagement In perform- 
ing the act causing the Injury.—^At¬ 


lanta & St. Andrews Bay Hy. Co. v. 
Pittman, 178 So. 297, 130 Pia. G24. 

(6) Engagment in common and 
singh) purpose.—Crawford v. Kansas 
City Bolt Nut Co., Mo., 278 S.W. 
373. 

13. IU.—Kamlnsky v. Chicago Rys. 
Co., 12.1 N.E. r)06. 286 111. 27t— 
Dyons v. Ryerson, 90 N.E. 288, 242 
111. 409—Lamar v. Collins, 262 111. 
App, 238. 

39 C.J. p 562 note 21. 

14. Tex.—MissourI, K. & T. R. Co. 
v. Ilomans, Civ.App., 114 S.W. 157, 
rever.sod on other grounds 121 S. 
W. 1104, 103 Tex. 4. 

39 C.J, p 562 note 23. 

Rlectrlclau and shoe repalrer 
N.}I.—Mooro v. Mor.se Malloy Shoe 
Co., 197 A. 707, 89 N.H. 332. 

15. N.J.—Butl(‘r V. Eborstadt, 175 
A. 159, 1.13 N.J.Law 569. 

30 C.J. p 551 noto 43. 

16. Waah.—T>rewMn'ak "'Valville 
Lumber Co., 126 P. 636, 70 Wash. 
257. 

39 C.X P 551 note 44. 

17. Mich.—^Kangas v. Clovcland 
Cliff.s Iron Co., 154 N.W. 41, 188 
Mich. 265. 

39 C.X p 551 note 45. 

18. Wash.—Drcwanoak v. Walville 
Lumber Co., 126 P. 636, 70 Wash. 
267. 

19. N.T.—Pay v. De Camp, 178 N.E. 
677, 267 N.y. 407—Butler v. Town- 
send, 26 N.E. 1017, 126 N.Y. 105. 

20. N.T.—'Citrone v. 0'Rourke Engl- 
neering Constr. Co., 80 N.E. 1092, 
188 N.T. 339, 19 L.R.A.,N.S., 340. 

39 C.J. p 552 note 63. 
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21. Ark.—Kencfick-Hammond tJo. v. 
Rohr, 91 S.W. 179, 77 Ark. 290. 

39 C.J. p '551 note 37. 

'When servants are employed and 
pald by the same master, and their 
duties aro such as to bring thom into 
such a relation that the negligence 
of the one in doing his work may in¬ 
juro tho other in the performance of 
his, then they are engaged in the 
same common businoss, and, being 
subject to the control of tho same 
master, they are fellow servants, 
wlthln the generally acnepted moan- 
ing of tho rulo, no matter how differ'' 
ent tho grados of service or compen- 
sation may be, or how diverse or 
distinet their duties may be."—Her¬ 
cules Powder Co. v. Hammaok, llO 
So. 676, 677, 145 Miss. 304—McMas- 
ter V. Illinois Cent. R, R, Co., 4 
So. 59, i65 Miss. 264. 

22. Kan.—Donnelly v. Cudahy Pack- 
ing Co., 76 P. 1017, 68 Kan. 663. 

23. N.X—Butler v. Eberstadt, 175 
A. 169, 113 N.XLaw 569—McAn- 
drews V. Burns, 39 N.J.Law 117. 

12 C.X p 166 note 30—39 C.X p 661 
note 39. 

24. W.Va.—Jackson v. Norfolk & 
W. R. Co., 27 S.E. 278, 31 S.E. 258, 
43 W.Va. 380, 46 L.R.A. 337. 

39 C.J. p 551 note 40. 

25. IU.—^Kaminsky v. Chicago Rys. 
Co., 121 N.E. 596, 286 111. 271— 
Lyons V. Ryerson, 90 N-E. 288, 242 
111. 409—Lamar v. Collins, 262 111. 
App. 238. 

26. Mo.—Wall V. Philip A. Rohan 
Boat, Boiler & Tank Co., 62 S.W.2d 
764, 333 Mo. 619—Landeaster v. 
National Bnamellng & Stamping 
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working together as to be practically cooperating 
and to have opportunity to control or infiuence the 
conduct of each other and have no superiority of 
the one over the other.27 Employees are not en- 
gaged in the same common employment, according 
to the view expressed by some authorities, where 
they have no opportunity to use precautions against 
each other’s negligence.^s 

ControL Tests laid down as to the existence of a 
fellow servant relationship sometimes include the 
elemcnt of control over the employees, and some 
courts in determining the existence of such rcla- 
tionship have given consideration to the circum- 
stance of whcthcr the individuals are engaged in 
the same common Service under the same gencral 
control,whether they are working together under 
one common directing superior,30 whether they are 
engaged in the same work, under one common con¬ 
trol, for the same general purpose, and to accom- 
plish one common resuit,3i or whether they are 
in the same common scrvicc of master in conduct- 
ing and carrying on the same general business, and 
neither is in any sense under the control or direc- 
tion qf the other,32 


b. Different-Department Eule 

(1) In general 

(2) What constitutes a department 
(1) In General 

Under the different-department rule, which pre- 
vails in some Jurisdictions, an empioyee engaqed in one 
department of his empioyer's business is not deemed the 
fellow servant of an empioyee engaged in another de¬ 
partment uniess they are brought into necessary and 
frequent contact or are actually co(5perating at the time 
of the injury. 

In some jurisdictions those who are employed by 
a common master but who are not engaged in the 
same work or in the same department of Service 
are not fellow scrvants.33 This rule has met with 
frequent application in the case of railroad em- 
ployccs,3'i mine employees,35 and employees engaged 
in logging opcrations,36 building and construction 
work,37 or in other particular industrios or employ- 
mcnts.33 This rule, known as the “different-depart¬ 
ment rule,^’ has bcen expressly or impiiedly repudi- 
ated in a number of States,39 at least in cases other 
than those whcrcin the departments arc so far sep- 
arated from each other as to exclude the possibil- 
ity of contact and danger from the negligent per- 


Oo., App., 1 S.W.2d 238—Jones v. 
Ligrgett & Myers Tobacco Co., 
App., 284 S.W. '513—Curtie v. Koch, 
App., 282 S.W. ,1045. 

39 C.J. p 651 note 42. 

Departmental doctrine see infra sub- 
division b of this section. 

27. Pa.—Sloppy v. Pennsylvania P. 
Co., 77 A. 1010, 228 Pa, C36. 

89 C.J. p 5'51 note 41. 

28. Ky.—Powell v. Commercial 
Standard Ins. Co., T70 S.W.2d S57, 
•294 Ky. 7—Louisville R. Co. v. 
Hibbitt, 129 S.W. 319, 139 Ky. 43. 

39 C.J. p 5'62 note 24. 

29. U.S.—Dougherty v. Thompson- 
Lockhart Co., D.C.Pa., 211 P. 224. 

89 C.J. p 551 note 33. 

30. Del.—^American Brldge Co. v. 
Valente, 73 A. 400, 23 Del. 370, 
Ann.Oas.l912D 69. 

89 C.J. p '561 note 34. 

Stmctoral worker and imillwrl&rhts 
nnder different forexnen 
Where structura! iron worker was 
engaged in placing iron uprlghts in 
defendanUs piant, millwrights in- 
stalling machinery and placing fans 
and motors about aame building un¬ 
der a different foreman were held 
not his fellow servants.—Stuba v. 
American Oar .& Foundry Co., Mo. 
App., 270 S.W.^ 145. 

31. N.Y.—Butler v. TownsOnd, 26 
N.E. 101‘7, 126 N.Y. 105. 

82, Neb.—Waxham v. Fink,' 125 N. 
W. 145, 86 Neb. 180, 28 L.R.A., 
N.S„ 867, 21 Ann.Cas. 801. 

89, C.J. p '551 note 36. 


33 , Mo.—Landeaster y. National 
Enameling & Stamping Co., App., 
1 S.W.2d 238. 

39 C.J. p 567 note 97. 
Different-department statutes see 
infra § 342. 

Cleaner and cernent flnisher 

Where the employees "were work¬ 
ing under different foremen, in dif- 
fei'ent departments, and at different 
tasks, the fellow-s-ervant rule was 
hcld inapplicable In action for in¬ 
juries to empioyee falling through 
hole in floor of building under con¬ 
struction, while clearing rubbish 
therefrom, as resuit of stepplng on 
inadequate piece of tin placed over 
it by member of cernent flnlyhers' 
gang.—Parley v. Lehrack, Mo.App., 
272 S.W. 987. 

34. U.S.—St. Louls & S. P. R. Co. 
V. Purry, Ark., 114 P. 898, 62 C.C. 
A. 618, certiorari denled 22 S.Ct. 
944, 186 U.S. 486, 46 L.Ed. 1267. 

30 C.J. p 568 note.98. 

Railroad employees as fellow serv¬ 
ants generally see supra § 327 c 
Cl). 

Bldlng to or from work 

(1) It has been held that a serv¬ 
ant riding to or from work in the 
master’s traln is not a fellow serv¬ 
ant with the crew thereof, because 
not in the same department,ojp Serv¬ 
ice.—Central Kentucky Tracf. Co. v. 
Smedley, 150 S.W. 668, 150 Ky. 698 
—89 C.J. p '656 note 9‘7. 

(2) Riding in master's conveyance 
generally sfee supra § 327 b. 
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35. Wash.—Asbury v. Hecla Mln. 

Co., 175 P. 179, 103 Wash. 642. 

30 C.J. p 669 note 09. 

Mine employees as fellow servants 
generally see supra § 327 c (3). 

38. Idaho.—Brayman v. Russell & 
Pugh Lumber Co., 169 P. 932, 31 
Idaho 140. 

39 C.J. p 569 note 1. 

37. Mo.—Schumachor v. Kansas City 
Brewerlcs Co., 152 S.W. 13, 247 Mo. 
141. 

39 C.J. p 669 Mote 2. 

Employees engaged In erection of 
building as fellow scrvant.s gen¬ 
erally see supra § 327 c (3). 

38. Neb.—^Ault V. Nebraska Tol. Co., 
118 N.W. 73, 82 Ncb. 434, 180 Am. 
S.R. 686. 

39 C.J. p 569 notes 3, 4. 

Stockroom clerk 

Chemical company's clerk in charge 
of stockroom was held not fellow 
servant of empioyee working in fln- 
ishing department.—Green v. Kurtz, 
Mo.App., 292. S.W. 1073. 

38. N.J.—Butler v. Eberstadt, 176 A. 

169, 113 N.J.Law 669. 

N.Y.—Pay v. De Camp, 178 N.E. 677, 
267 N.Y. 407—Setzkorn v. City of 
Buffalo, 215 N.Y.S. 684, 126 Misc. 
858, afflrmed 210 N.Y.S. 351, 219 
App.piv. 416i afflrmed 159 N.E. 670, 
246 N.Y. 605. 

Va.—Aronoviteh v. Ayres, 193 S.E. 

624, 169 Va. 308. 

I 39 C.J. p 569 note 5* 
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formancc of their duties by employees o£ tbe differ¬ 
ent dcpartments.^^O Since the basis of thc depart- 
mental rulc, both in its gcneral statcment and as 
defincd by the consociation doctrine, discusscd in¬ 
fra subdivision c of this section, is thc ordinary 
danger to onc servant from thc negligcncc of anoth- 
er servant, and his opportiinity to guard against 
that danger by cxercising and promoting caution, 
it is apparent that the rclation of fellow servant cx- 
ists wherc thc character of their rcspcctive occupa- 
tions bring thc pcople engaged in them into ncces- 
sary and frequont contact, even if they have no per- 
sonal rclation and obviously servants who are 
actually cooperating, or who are performing duties 
permitting thc oxercise of influencc over cach other, 
are fellow servants although cmployed in different 
departmcnts.^2 thc abscnce of statute, the doc¬ 
trine of different departmcnts is not limitcd to cases 
involving railroad employees, and applies wherever 
the reason for thc rule cxists>3 

(2) What Constitutos a Department 

Tho nr.ture of the employer's business ordfnarily de¬ 
termines whether servants are employed in different de- 
partments thereof, consideration belng given, among 
other things, to whether they are habitually associated in 
their duties and are under the same superior. 

In gcncral, whether servants arc in thc same or 
different departmcnts of the mastcr's business dc- 
pends not on theory, or on any arlificial division, 
but on thc nature of the business itsclf>^ The 
question of identity of elepartment is to bc deter- 
mined by inquiring, among other things, whether 
thc employees in question are habitually associated 
or brought together in the porformanco of their 
duties, whether they arc under thc immediate direc- 
tion and control of the same superior, and whether 


thc' duties‘of one have any relation to, or connec- 
tion with,’those of the other,so' that the safety 
of the one must in the natural course of things 
depend on the care and skill of the other.*^®' In or- 
der to form an exception to the gcneral rule of the 
mastcr’s nonliability, the person whose neglect 
caused the injury must bc one engaged in an es- 
sentially distinet department, and not in a mere sep¬ 
arate piece of work in one of the branchos of Serv¬ 
ice withiii a department.4'^ The difEculty of apply- 
ing the department rule has been one of thc chief 
rcasons for the disfavor in which it is held, since 
it is nowhere stated what constitutes a depart- 
mcnt.‘^S It has been hcld that there is no room for 
applying thc rule where only a few servants are 
cmployed, and they are so closcly associated, and 
the area of operations is so circumscribed or' so 
compact, that only one superintendent over ali is 

required.'^^ 

c. Consociation Doctrine 

Under the consociation doctrine, only those employees 
aro fellow servants who are brought into habitual asso- 
ciation by their duties or who are-directly coSperating at 
tho time of the injury in the partlcular business in hand, 
although persona! acquaintanceship or the length of t!me 
they have worked together is immaterial. 

Apparently as a further definition of the differ- 
ent-department rule, tlicre has been cvolved the so- 
callcd '‘consociation doctrine,'’ under which those 
only are fellow servants who are directly cooperat- 
ing at the time of the injury in the particular busi¬ 
ness in hancl, or whose usual duties arc of a nature 
to bring them into habitual association, so that they 
may cxercise an influencc on each other promotive 
of proper caution.This doctrine has been applicd 
in thc case of railroad employees,5i employees en- 


40. Kan.—Atehiflon & E. Co. 

v. Millcr, 80 r. 18, 71 Kan. 13, 1 
L.Il.A.,lsr.S., 682 . 

39 C.J. p 570 nota 6. 

41. TJ.S.—Bcutlor v. (/rand Trunk 
Junction n, Co., 82 K.OL 402, 224 

U.S. 85, 56 L.lfld. 670—-Korthern 
Pac. B. Co. V. Dixon, 24 S.Ct. 683, 
194 U.S. 338, 48 L.lOcl., 1006. 

42. IlL—Chicaffo & 36. I. B. Co, v. 
White, 70 N.E, 588, 209 111. 124. 

39 C.J. p 570 noto 10. 

Brlver azid assistant» 

A drlvcr of a truck and trallor 
used by a factory to haul finishcd 
Products and other matorial to and 
from thc railway stations, who holp» 
to load and unload the material 
haulod, Is a fellow servant of tho 
workmen who are soloctod to asslst 
in- loading: and unloadingr such ma¬ 
terial, while , they are doing ^uch 
Work and while goingr to, ahd return- 


inff from, tho statlon, although he 
may ho working under a different 
foroman and in a different depart¬ 
ment of tho same factory.—Cartesr 

V. Uhrich, 264 P. 31, 125 Kan. 102. 

43. Mo.—Koernor v. St. Louis Car 
Co., 107 S.W. 481, 209 Mo. 141, 17 
I..B.A.,hr.S., 292. 

Diflecront-department statutes as af- 
foctlng railroad employees see in¬ 
fra § 350. 

44. U.S.—Westinghou.se v. Callag- 
han, Mo., 155 P. 397, 83 C.C.A. 609, 
19 I..R.A.,N.S., 361. 

39 OJ. p 570 note 14. 

45. Cal.—Judd v. Lotts, 111 P. 12, 
108 Cal. 369, 41 L.Il.A.,N.S., 156. 

.39 C.J. p 571 note 16. 

40, tr.S.—Lukic V. Southern Pac. 

Co., aC.Utah, 160 P. 135, 136. 

39 C.J. p 671 note 16. 

47. Mo.—Belyea y. Kansas City Ft. 
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s. & G. B. Co., 20 , S.W. 480, 112 
Mo. 86, 18 L.B.A. 817. 

39 aj, p 571 note, 17,. 

48. Mo.—Grattis v. Kansas City, P. 
& G. B. Co., 56' S.W. 108, 163 Mo. 
380, 77 Am.S.B. 721, 48 L.B.A. 399. 

39 C.J, p 671 noto'ia. ' 

49. Ky.*—Dana v. Blackburn, 90 S. 

W. 237, 121 Ky. 706, 28 Ky.L. 695. 

39 C.J. p 671 noto 19. 

50. 111,—-Chicago ^ E. 1. b! Co. v. 
Knoirim, 3'9 N.E. 324, 162 IU. 458, 
43 Am.S.B. 259. 

12 C.J. p 629 note 76—39 C.i‘. p 571 
note 20. 

51. 111.—Aldrich v. Illinois'Cent. K. 
Co., 89 N.E. 702, 241 IU. '402, 182 
Am.S.B. 220. 

39 C.J. p 671 ndte 22. 

Railroad employees as fellow serv¬ 
ants generally scO’ supra S 327 c 
( 1 ). 
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gaged in mining or quarrying,52 and in other em- 
ployments.ss Direct cooperation in a particular 
business or task is to be distinguished from indirect 
cooperation, or cooperation in the general business 
of the master.54 The basis o£ the doctrine is that, 
where servants are habitually consociated in their 
daily duties, they may well be supposed to have an 
influende over one another, and a power to promote 
in one another caution by counsel, exhortation, and 
cxample, equal to or greater than the power of the 
master; but unless either their duties are such that 
they usually bring about personal association be- 
twecn such servants or they are actually cooperat- 
ing at the time of the injury in the business at hand 
they have gcnerally no power to incite caution in 
one another, and the reason for the fellow-servant 
doctrine is gone.^S The relation of fellow servant 
does not depend on personal acquaintance^Q or actu- 
al previous association betwcen the servants,^7 and 
is not prcvented from arising by the fact that one 
or both of them were only temporarily engaged at a 
particular task at the time of the injury.^S The 
Icngth of time they have workcd togcther^^ or the 
nature of their previous employmentSO is imma- 
terial. Likewise the fact that servants have previ- 
ously cooperated or worked in association will not 
constitute them fellow servants if they have been 
scparated, so that they are no longer engaged in 
the same department or task or in habitual associ- 
ation.61 The consociation test has been expressly 
or impliedly repudiated in several jurisdictions.^^ 

§ 332. — Effect of Distinctions in Rank or 
Authority of Servants 

a. In general 


b. Scope of authority in general 

c. Vice principals 

d. General managers or heads of depart- 

ments 

e. Superior-servant rule 

f. Dual-capacity doctrine 

a. In G^eneral 

Mere superiority in the grade or rank of ernpioyment 
does not necessarily prevent the superior employee from 
being the fellow servant of an Inferior employee of the 
same master, particularly with respect to the applica- 
tion of the fellow-servant rule in the case of injury to a 
supervisory employee. 

Generally speaking a mere superiority in the 
grade or rank of ernpioyment does not prevent the 
employee of superior grade from sustaining the re¬ 
lation of fellow servant to other employees of the 
same master.®^ 

Inji4ry to servant anthorized to direct, sti^pervise, 
or mmage. As a rule, employees subject to the con- 
trol, management, or supervision of another em¬ 
ployee are his fellow servants in so far as the re- 
sponsibility of the master to him for their aets is 
concerned,^^ and the master is not liable for an in¬ 
jury to the superior resulting from the negligence 
of his subordinates.65 However, it has been held 
that a superior servant who also performs duties of 
an inferior nature is, while acting in the latter ca- 
pacity, entitled to the rights pertaining to such ca- 
pacity.66 Further, where a superior servant is in- 
jured by the negligence of an inferior one, the in- 


52. 111.—Duffy V. Kivllin, 63 N.E. 
503, 195 111. 630. 

39 C.J. p 572 note 23. 

Mine employees as fellow servants 
generally see supra § 327 c (3). 

53. IlL—Williams v. Morris, 86 N.E. 
729, 237 111. 254. 

39 C.J. p 572 note 24. 

54. 111.—Kamlnsky v. Chicago Rys. 
Oo., 121 N.E. 696, 286 111. 271— 
Eamar v. Collins, 252 Ill.App. 238. 

39 C.J. p 672 note 25. 

55. lil.—Chicago & N. W. R. Co. v. 
Moranda, 93 111. 302, 34 Am.R. 168. 

56. 111.—Chicago & E. I. R. Co. v. 
White, 70 N.E. 688, 209 111. 124. 

39 C.J. p 572 note 27. 

57. 111.—Chicago City R. Co. v. 
Leach, 70 N.E. 222, 208 111. 198, 100 
Am.S.R. 216. 

68. Mo.—Card v. Eddy, 28 S.W. 979, 
129 Mo. 510, 36 L.R.A. 806. 

39 C.J. p 672 note 29. 

69. 111.—Chicago & A. R. Co. v. 
Hoyt. 12 N.B. 226, 122 111 369. 


Mo.—Card v. Eddy, 28 S.W. 979, 
129 Mo. 610, 36 L.R.A. 806. 

€0. 111.—Peterson v. Chicago & O. 
P. EI. R. Co., 103 N.E. 262, 260 
111. 280. 

39 C.J. p 572 note 31. 

61. Utah.—Dryhurg v. Mercur Gold 
Min., etc., Co., 55 P. 367, 18 Utah 
410. 

62. Ind.—^Wallace v, Thompson, 97 
N.E. 26, 49 Ind.App. 211. 

Mich.—Kangas v. Cleveland ClifCs 
Iron Co., 154 N.W. 41, 188 Mich. 
255. 

63. Kan.—Oorpns Juris guoted In. 
Nelson v. City of Salina, 256 P. 
123, 124, 123 Kan. 622. 

Mlss.—Hercules Powder Co. v. Ham- 
mack, 110 So. 676, 145 Miss. 304. 

39 C.J. p 561 note 47, p 573 note 34. 
Liability of master determined by 
character of act rather than by 
rank see infra § 333. 

^^Grade” as applied to employees 
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denotes the rank or relative positions 
occupied by them while engaged in 
the common Service of their master. 
—Gulf, C. & S. F, R. Co. V. Warner, 
36 S.W. 364, 89 Tex. 476, 478. 
Capaclty or tralulug 
The status of an employee as a 
fellow servant is to be determined 
by the scope of his authority rather 
than his capacity or training.— 
Guthrie v. Gillespie, 6 S.W.2d 886, 319 
Mo. 1137, disapproving Curtie' v. 
Koch, Mo.App., 282 S.W. 1046. 

64. Mont.—4^orpUB Jtirls g.uoted in 
Nelson v. Stukey, 300 P. 287, 293, 
89 Mont. 277, 78 A.E.R. 483. 

39 C.J. p 603 note 24. 

65. Ky.—Harris v. Lam Coal Co., 
190 S.W. 121, 172 Ky. 767. 

39 C.J. p 603 note 25. 

Liability as afCected by nondelegable 
character of duty see infra § 333. 

66. Mo.—^Hedrlck v, Kahmann, 160 
S.W. 28, 174 Mo.App. 67. 

39 C.J. p 592 note 12. 
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jured party may rccover if the act of the inferior 
servant is the act of the master.®^ 

b. Scope of Authority in G-eneral 

The master ordinarlly is not llable for Injuries to an 
employee caused by tortlous acts of a superior employee 
committed outside the scope of his employment, although 
the master is not necessarlly relieved of liabillty by the 
mere fact that a superior acted recklessly or In violatlon 
of the master’8 rules. 

Generally the master is not liablc for acts of an 
employee aiithorizcd to direct, supervise, or manare 
other cmployces where such acts are outside the 
scope of the authority confcrrcd.^S Xhis includes 
ncpflipfence®^ and also willful torts.'^^ Howcver, 
the master has been held liable for a willful tort 
committed by an employee in authority where such 
tort was connccted with the cxercise of the author¬ 
ity conferred,'i'l and it has been held that the mere 
fact that the superior servant acted recklessly in the 
excrcise of his duties '^2 or violated rules of the 
mastcr'^^^ docs not necessarily relicve the lattcr from 
liability. With respeet to the scope of employment 
of a vice principal for whosc acts or omissions the 
master may bc held liable to an employee, it has 
been held that hc is authorized to do anythiiipf which 
is fairly and rcasonably rogarded as incidcntal to 


the Work specifically directed, or which is usually 
done in connection with such wark;*^^ and it has 
also been held that in this respeet the scope of em¬ 
ployment may include acts which as between mas¬ 
ter and servant the servant is not privilegedi to do.*^® 

c. Vice Principals 

(1) In general 

(2) Who are vice principals 

(1) In General 

The master cannot invoke the fellow-servant rule 
to escape liability for injupies to his servant where the 
offending servant was a vice principal» 

The doctrine of vice-principalship is a qualifica- 
tion of the fellow-servant doctrine,and under it, 
where the ncgligence is that of an employee who 
is regarded as a vice principal, whilc acting as such, 
the master cannot invoke the fellow-servant rule to 
escape liability. 

(2) Who Are Vice Principals 

The term “vice principal" has been variously applled 
to employees performing the personal or nondelegable 
duties of the master, or to those occupying a position of 
controi or authority; but the status of vice principal does 


07. Mn,—Carter v. Wolff, App,, 206 
R.W. 187. 

08. Fla.—Crowdor v. Wolary, 108 
So. 0, 12, 144 Fla. 140. 

39 C.J. p r>4f) notft 83, p 592 not<i 14. 
Scopo of omployxncnt of fellow sorv- 
ants ffonerally «eo supra 8 .323. 

'‘Thft pVinoIpal ia not reapon.sible 
for tho personal conducit of ihc vico- 
principal In mattens which in no- 
wise como wlthin the scopo of the 
employment."—Crowdor v. Wolary, 
supra. 

The futtdamental oonfllderation In 

dctorminlnff tho liability of the mas¬ 
ter for tho act of his mannKln#? serv¬ 
ant is the nature and chara,cter of 
tho Power of controi, directlon, and 
superlntenclence with which Ihc mas¬ 
ter has clothed (hn acLur.—Owin v. 
Cartor, 129 So. 597, 158 Miss. 19G. 

69. Miss.—Gwln v. Carter, supra. 

30 C.J. p 692 noto 16. 

70. Kan.—Crelly v. Mlssouri Sc Kan- 
sas Tei. Co., 113 V. 386, 84 Kan. 
19, 33 T-..n.A.,N.S.. 328. 

39 C.J. p 502 note 10. 

Gross nogll^i^once and willful, mall- 
cious, or rackloss acts of fellow 
servants generally sco supra 5 325. 
Assault occasiemed by aixger of su- 
percisor 

(1) Tho master is not liable for 
an assault on an employee occa- 
sioned by the anger of a supervis- 
ing employee rather than from a 


purpoHO upon his part to promote 
the Work of the master. 

K.H.—Wcir V. Watkins, 123 A. 122, 
81 N.H. 130. 

Pa.—Cherillo v. Steinberg, 180 A. 
115, 118 Pa.Super. 485. 

(2) Languago addrossed by em¬ 
ployee to foreman, however insult- 
ing or abusive, doos not justify foro- 
man in a.ssaulting omployoe.—Gray 
V. Phillips Bldg. Co., Mo.App., 61 
f3.W.2d 181. 

71. N.H.—Rlchard v. Amoskeag 
Mfg. Co., 109 A. 88, 79 N.H. 380, 
8 A.UB. 1426. 

39 C.J. p 692 nolo 17. 

Frevention of Increase In. wages 
If a.ssault on omi^loyee by foreman 
havlng duty to flx wages was made 
to intimldate employees demanding 
increased wages, it was in course of 
employment and in furtheranco of 
masteFs business.—Alden Mills v. 
Pendergraft, 116 So^ 713, 149 Miss. 
505. 

Controi of mannor of working 

A foreman was acting for the 
master, and not in the capacity of a 
fellow servant, where he committed 
an assault in an effort to controi 
tho manner in which tho in jured 
servant should do the work, and be- 
causo the foreman felt that such 
servant was doing the work in an 
hnproper manner.—Gwln v. Carter, 
,120 So. 697, 158 Miss. 196. 

1099 


72. La.—Lanis v. Illinois Cent. R. 
Co., 72 So. 788, 140 La. 1, affirmod 
38 S.Ct. 334, 246 U.S. 662, 62 L. 
Ed. 922. 

73. Utah.—Dahlquist v. Denvor & 
R. G. R. Co., 174 P. 833, 62 Utah 
438. 

30 C.J. p 692 noto 19. 

74. Wash.—Carl.son v. P. F. Col- 
lior & Son Corporation, 67 P.2cl 
842, 199 Wash. 301. 

75. Wash.—Carl.son v. P. F. Collier 
& Son Corporation, supra. 

76. Fla.—Crenshaw Bros. Produce 
Co. v. Harper, 194 So. 363, 142 
Fla. 27. 

77. Ind.—Parkhurst v. Swlft, 68 N. 
E. 620, 31 Ind.App. 621. 

Mo.—Chappee v. Gus V. Brecht 
Butchers' Supply Co., 30 S.W.2d 
36—Crane v. Liberty Foundry Co., 
17 S.W.2d 945, 322 Mo. 592—-Tim- 
mermann v. St. Louis Arohitoclural 
Iron Co., 1 S.W.2d 791, 318 Mo. 
421—Guldner v. International Shoo 
Co., App., 293 S.W. 428. 

Wash.—Carlson v. P. F. Collier Sc 
Son Corporation, 67 r.2d 842, 190 
Wash. 301. 

39 C.J. p 646 note 44, p 573 note 46. 
Oarelesstiess as to miiior 
Employer was liable for injury to 
minor employee caused by careless- 
ness of vice principal in requirlng 
omployoe to approach place of dan- 
ger.—Maddox v. Steel Heddle Mfg. 
Co.. 147 S.B. 327, 149 S.C. 284. 
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not necessarlly depend on the titie given to the employee 
or on whether'he possesses power to hire and discharge 
other employees. 

Some authorities apply the term 'Vice principaP’ 
to an employee who performs the personal or non- 
clelcgable duties of the master.'^^ However, in a 
jurisdiction adheringf to the superior-servant rule 
the question whether an employee has been placcd 
in a position of control or authority, ratlier than 
the nature or character of the act, has been held the 
controlHng and governing test as to whether he is 
vice Principal or a fellow servant,and thus it has 
been laid down that, whcre the master gives to a 
person power to superintend, control, and direct the 
inen engaged in the performance of work, such per¬ 
son is as to the men under him a vice principal.SO 
Ohe who directs workmen as to how and in what 
manner their duties shall be discharged, supervises 
them while they are discharging these duties, and 


keeps their time may be a vice principal although 
he assists at times in the actual performance of the 
work.si 

To put the mere details of the work under one 
man does not makc him a vice principal over the 
others;S 2 nor is the fact that onc is called a super¬ 
intendent, boss, or foreman controlling in the de- 
tcrmination of whether he is a vice principal.83 
It has been asscrtcd that, in order to constitute one 
a vice principal, the master must have committed 
to him the substantial control of the business, or a 
branch of it, and the power to do all acts necessary 
to its conduct.S^ Where the employer himself as¬ 
sumes control and gives an express order not only 
what to do but how to do it, a vice principal becomes 
for the time being a mere coemployee, whatever 
his gencral authority under other circumstances.s^ 
In the final analysis, the application of the doc- 
trine of vice principal,^® as, for example,, accord- 


78. Fla.—Crenshaw Bros. Produce 
Co. V. Harper, 104 So. 353, 142 
Fla. 27. 

Ga.—Haynio v. Foromost Dairies, 187 
S.B. 007, 54 Ga.App. 369. 

39 C.J. p 573 note 45, p 574 note 64 

m ( 1 ). 

Employee performlng* porsonal ,or 
nondelegable duties of master as 
vice Principal generally see infra 
« 333 b. 

3:>utie6 imposed by law 

An ag-ont is «L vice principal with 
respect to the dclegation of thosc 
duties imposed on the employer by 
law,—McKinnon v. Parrill,- 38 N.E. 
2d 1008, 111 Ind.App. 343. 

79. Ohio.—Kelly Island Lime & 
Transport Co, v. Pachuta, 69 ,N.E. 
988, i69 Ohio St, 4G2, 100 Am.S.R. 
706—J. B. Foote Fdy. Co. v. Ycuns", 
29 Ohio Cir.Ct. 420. 

Suporior-sorvant rulo sec infra sub- 
division e of this section. 

60. Mo.—Funk v. Pulton Iron. Works 
Co., 377 S.W. 5G6, 311 Mo. 77— 
Freese v. Rogers-Schmitt Wire & 
Iron Co., 274 S.W. 778—Miller v. 
Missouri Pacific R. Co., 19 S.W. 58, 
109 Mo. 350, 32 Am.S.R. 673. 

39 C.J. p 574 note 64 [c] (1), [d] (1), 
Cf]. 

Simllao? statements 0 'f mle 

(1) ‘Where an employer telis an 
employee to work under the instruo- 
tions of a coemployee, the coemployee 
ia a vice principal of the employer.” 
—Carlson v. P. F. Collier «&; Son Cor¬ 
poration, 67 P.2d 842, 847, 190 Wash. 
301. 

(2) ”If the superior 'servant was 
directing* and exercisingr authority 
over the inferior relative to those 
matters’. about' which he was given' 
authority ,to direct him, the superior 
servant j was acting as v3,ce Princi¬ 


pal.”—Evans v. Southern Wheel Co., 
Mo.App., 273 S.W. 749, 751. 

(3) The ffeneral rule is thot a 
principal who intrust» an employee 
with authority to control other em¬ 
ployees is responsible for the man¬ 
ner In which it is exercisfd and for 
the omission properly to exorcise it. 
—Southwell V. Atlantic Coasl Line 
R. Co., 127 S.E. 3G1, 189 N.C. 417. 

81. Ark.—May v. Sharp, 89 S.W.2d 
735, 191 Ark. 1142. 

82. Ark.—Koss Conat. Co. v. Vandor- 
burg, 47 S.W.2d 41, 1S5 Ark. 316. 

Selectlon o-f assistants 

A shipping: clerk who selects work¬ 
men from other departmenlrs of the 
establishment to accompany him in 
taking finishod Products to the rail- 
way station and assist him in load- 
ing and unloadlng them Ss not neces- 
sarily a vice principal, espocially 
whllQ he Is returnlng with tho men 
on the truck to the factory.—Carter 
V. Uhrich, 264 ‘P. 31, 125 Kan. 192. 

83. Minn.—^Novotnyv. Boulcy, 27 N. 
W.2d 813, 223 Minn. 602--Dixon v. 

, Union Ironworks, 97 N.W. 375, 00 
Minn. 492. 

Mo.—Funk V. Fulton Iron Works Co., 
277 S.W. 566, 311 Mo. 77—-Freeso 
V. Rogers-Schrnltt Wire & Iron 
Co., 274 S.W. 778—Miller v. Mis¬ 
souri Pacific R. Co., 19 S.W. 58, 109 
. Mo. 350, 32 Am.S.R. 673. 

84. Or.—Johnson v. Ladd, 6 P.2d 
1062, 138 Or. 371. 

85. Pa.—^Prevost v. Citizens* Ice & 
Refrlgerating Co., 40 A. 88, 186 
Pa. 617, 6,4 Am.S.R. 659. 

80. Ark.—Jolly v. Smith, 66 S.W.2d 
908, 188 Ark. 446. ’ 

Held yloe prlnclpals 
i; (1) Genorally. 

I Mo.—Preese v. Rogers-Sohmitt, Wire 
1100 - 


& Iron Co., 274 S.W. 778—I-^hiUip» 

V. American Car & Foundry Coi,. 

App., 287 S.W. 810. 

Pa.—Croves v. McNell, 75 A. 60'0', 2'26! 

Pa. 345. 

(2) Chainman giving slgnals to. 
fiitart erane.—Daggett v. American 
Car & Foundry Co^., Mo.App., 284 Sv 
W. 855. 

(3) Employee in exclusive controi 
and supervision of the oporation of a 
heavy motortruck on public high- 
ways in employePs business.—Cren¬ 
shaw Bros. Produce Co. v. Harper, 
104 So. 353, 142 Fla. 27. 

(4) Foreman assisting with worlt' 
who struck gad with sledge caus- 
ing slag to hit plaintiff.—Houso v. 
St. Louis Car Co., Mo.App., 270 S.W. 
136. 

(5) Ilusband who was in complete 
charge of oporation of wife's farm. 
—McKinnon v. I^arrill, 38 N.E.2d 
1008, 111 Ind.App. 343. 

(6) Manager and treasurer, of 
grain and milling company who di- 
rected statlonary engineer to repalr 
car mover and partlclpated in work. 
—Parker v. Nelson ,Grain & Milling 
Co., 48 S.W.2d 906, 330 Mo. 95. 

(7) Operator of cut-oft saw, with 
authority to dircet and control per¬ 
formance of work by ripsaw opera¬ 
tor.—Thomas v. American Sash & 
Boor Oo., 14 S.W.2d 1,' 321 Mo. 1024. 

(8) Partnership contracting with 
drcdgo boat owner on contingent 
componsation basis' with right to 
quit.—Savant v. Goetz & Lawrence, 
2 La.App. 474, affirmed 107 So. 621, 
160 La. 916. 

(9) Shoveler 'in mine.—Cunnlng- 
ham v. Doe Run Lead Co., 285 S.W. 
757. 220 Mo.App. 38. 

(10) Superintendent, who repre- 

I sented master in directing construe- 
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ing to the decisions on the question, in railroading,^'^ 
shippingjS® or mining and excavating,8^> is wholly 
dependent on the facts and circumstancts in the^ 
particular case. 

Power to hir e and dischurge, The general rule 
is that the clctcrmination of whether a servant is a 
vice Principal does not depend on whether the au-, 
thority to hire and discharge exists;^^ thus the 
existcnce of such authority does not of itself makc 
a servant a vice principal^l except with respect to 
the discharge of the nondclcgable duty of selccting 
competent and carefiil scrvants,^2 whilc, on the 
other hand, a servant may be a vice principal al- 
though he has no powcr to hire and discliarge.^^ 
In some cases it has becn hcld that the determina- 
tion of the question depends on whether or not 
thosc who act under orders have just rcason for 
believing that the failure or refusal to obey the 
superior will be followcd by a discharge from the 
Service in which they are engaged.^^ 

The authority to hire and discharge is, however, 
frcquently mentioncd as a circumstaiice worthy of 
•consideration in determining whether a servant be- 
•causc of his rank and authority to manage and con- 


trol is a vice principal.Further, there is some 
authority holding, in so far as the‘ rule has not been 
modified by statute, that a superior servant is not a 
vice Principal unless he has the authority to hire 
and discharge the injured servant,96 except in so 
far as the liability is based on the performance of 
a nondelegable duty of the master,97 although the 
mere fact that the right to hire and discharge is 
subject to the approval of another does not prevent 
the superior servant from being a vice principal.9S 

Nccessity for actual authority. In the absence 
of actual authority, express or implied, a fellow 
servant does not merely by the assumption of au¬ 
thority become a vice principal.®9 

Employee temporarUy vested zvith authority. An 
employee who is temporarily occupying the position 
of one who is a vice principal is for the time being 
himself a vice principal.^ However, the master is 
not liable unless, at the time of the injury, the sub¬ 
stitute was investcd with the powers conferred on 
the vice principal whose place he has taken.2 

Representatives of corporations. The directors,^ 
general superintendent,^ or other managing agents^ 


tion of scaffold.—Rutton v. Hancock, 
141 So. 532. 105 497. 

Seld not vice principals 

(1) Genorally.—liremer v. Shoul- 
tos, 110 P.2d 641, 7 Waah.2d 604. 

(2) Driver of mules usr‘d in oper- j 

atinK stump-pulIinK maohino.—Wal- 
ters V. Borry Rchools, 151 S.B. 644, 
40 Ga.App. 751. j 

(3) Suwy<*r who, althoujfh hav- 
control of the «aw carriagt* and 

dirf!<‘tinK thf‘ isr^ttin^f. of hlocka to di*- 
tf*rt!iIno th<‘ cut of tho saw, workod 
with thfi (Tcw and was not charged 
hy the master with lookiniff out for 
any of tho master’s absoluto dutioa. 
—Holliday v. Kulton Band Mill, C. 
C.A.Mis.s., 142 F.2d 1006. 

(4) Ruperintt-ndont of ranch who 
was workinjf with anothor employee 
injure*d whihs shaviiifi: edge of board 
wUh drawinj^ knlf»*,—Jonos v. Baker, 
35 l*.2d 1103, 179 Wa«h. 25. 

87. a a.—Routhorn Uy. Co. v. Hoa- 
‘ton, 6 S.T{I.2d 339, 01 Oa.App. 386. 

39 C.J. p 077 noto 78 l\>l Cc]. 

A station agrent who has charge of 
the tracks in and ahout the stalion 
is not a vice principal, but l.s a 
fellow servant of a train employee. 
—Toner v. Chicago, M. Ss Bt. P. Xt. 
Co., 31 N.W. 104, 69 Wis. 188, re- 
heard 33 N.W. 433, 69 Wis. 188—39 
C.J. p 574 note 51. 

88. A foremaa who has Oomplete 
charge of the loading or unloading 
of a ship and complete control of 
the men, employed in tho work has 

*been regarded as a vice principal. 


U.S,—Siebert v. Patapseo Ship Ceil- 
ing & Stevedore Co., D.C.Md., 253 
F. 685. 

Cal.—Crown v. Sennett, 0 P. 74, 68 
Cal. 225, 68 Am.R. 8, criticized in 
Congravft v. Southern Pac. R. Co., 
26 P. 175, 88 Cal. 360. 

89. Wash.—Olson v. Erickson, 102 P. 
400, 53 Wash. 408. 

39 C.J. p 679 note 10. 

A foreman in a mine has been hcld 

to be a vice principal.—^Wollston Coal 

Co, V. Smith, 61 N.E. 143, 66 Ohio St. 

70, 87 Am.S.R. 547, 65 L.R.A. 99— 

39 C.J. p 679 note 11. 

SO. Mich,—Belmer v. Boyne City 
Tanning Co„ 126 N.W. 726, 160 
Mich. 669. 

39 C.J. p 588 note 90. 

91. N.Y.—Buchalski v. Kramer, 277 
N.Y.S. 91, 243 App.Div. 703. 

39 C.J. P 588 note 91. 

92. Pa.—Staebler v. Warren-Ehret 
Co., 72 A. 664, 223 Pa. 129, 132. 

39 C.J. P 689 note 92. 

X‘»crformance of nondelegable dtity by 
coemployce gonerally see infra § 
333 b, 

93. U.S.—Russoll V, Champion Fiber 
Co., N.C., 214 P. 963, 181 C.C.A. 
269, certiorari donied 36 S.Ct 200, 
235 U.S. 700, 59 L.Ed. 432. 

39 C.J. P 689 note 93. 

94. N.C.—Beal v. Champion Fiber 
Co., 69 S.E. 834, 164 N.C. 147. 

39 C^J. P 689 note 94. 

96, U.S.—Moss V. Gulf Compress 
Co., 202 F. 657, 121 C.C.A. 67. 

39 C.J. p 688 note 89. 
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90. Tex.—Suderman & Dolson v. 
Kriger, 109 S.W. 373, 376, 50 Tex. 
Civ.App. 29. 

39 C.J. p 589 note 95. 

97. Tex.—Lanlry-Sharpe Contract- 
ing Co. V. McCracken, 150 S.W. 
1156, 105 Tex. 407. 

39 C.J. p 589 note 96. 

98. Tex.—San Antonio Portland Ce¬ 
rnent Co. V. Gschwender, Civ.App,, 
207 S.W. 967—Sullivan-Sanford 
Lumber Co. v. Coo^or, 126 S.W. 
36, 69 Tox.Civ.App. 636, reversed 
on other grounds 142 S.W. 1168, 
105 Tex, 21. 

99. Wash,-—Frengen v. Stone, etc., 
En gl neor ing Corp., 119 P. 193, 66 
Wash. 204. 

39 C.J. p 692 note 20, p 601 note 66 

[a]. 

1. Cal.—Hyan v. Los Angeles Ice & 
Oold Storage Co., 44 P. 471, 112 Cal. 
244, 32 L.R.A. 624. 

39 C.J. p 592 note 22. 

2. Mich.—Morch v. Toledo, S. & M. 

R. Co., 71 N.W. 464, 113 Mich. 164. 

3. N.H.—Fifield v. Northern R. Co., 
42 N.H. 225. 

4. Tex.—^Oorpns Juris cited in Fort 
Worth Elevators Co. v. Russell, 70 

S. W.2d 397, 400, 123 Tex. 128. 

39 C.J. p 687 note 60, 

5. Tex.—Modern Order of Prsetori- 
ans V. Nelson, Civ.App., 162 S.W. 
17. 

39 C.J. p 587 note 61. 
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of a Corporation have been regarded as vice prin- 
cipals. 

d. Q-eneraJ Managers or Heads of Departments 

(1) In general 

(2) What constitutes separate depart- 

ment or branch 

(1) In General 

A general manager of the empIoyer's business, or a 
person charged wlth the entire management and super- 
vision of a distinet department or branch thereof, is gen¬ 
erali/ held not to be a fellow servant of employees un¬ 
der him. 

Although there are decisions whkh have appar- 
ently repudiated or failed to recognize the rnle,® 
there is authority for the view that an employee in- 
trusted with the entire management and supervision 
of the business of the master,^ or with the entire 
management and supervision of a distinet depart¬ 
ment or branch of the business,^ is a vice principal 
and not a fellow servant of other employees. In 
order to bring a case within the foregoing rules the 
master must have committed the virtual and sub- 
stantial control of the business to his representa- 
tive,^ and one who is subject to superior authority 
in carrying on the worlc is not a vice principal.^^^ 
The nonresidence of the master does not of itsclf 
make a foreman a vice principal. 


Extent of UabUity generaUy. While in some ju- 
risdictions the liability of the master for the negli- 
gence of a general manager or the head of a de¬ 
partment does not depend on whether or not the 
iiegligence occurred in connection with a nondelega- 
ble duty,^2 other jurisdictions in which an em¬ 
ployee, to whom the master has intrusted the man¬ 
agement of his business or a department thereof, is 
said to be a vice principal for whose negligence the 
master is liable, it appears that in most, if not all, 
cases in which the master has been held liable the 
negligence was in connection with a pcrsonal or 
nondclegable duty,i3 and in the final analysis it 
sGcms that the determination as to the liability of 
the master generally depends on whether the negli¬ 
gence is in connection with a personal duty of the 
master, the performance of which is within the 
scope of the authority of the negligent employee.l^ 

Railroads. Certain persons in the employ of rail- 
road companies have been regarded as vice princi- 
pals, on the ground of being managers or heads of 
departments or branches of the business, as, for 
example, a superintendent,an assistant superin¬ 
tendent,^ 5 a division superintendcnt,i7 a wrcckmas- 
ter or roadmaster,iS an assistant roadmaster,!^ and 
a master mechanic.2<> However, the courts have 
refused to recognize certain employees as heads of 
departments or branches of the servicc, although 
they exercised some authority over other em- 


0. N.J.—Knutter v. New Tork & N. 
J. Tei. Co., 62 A. 566, 67 N.J.Law 
646, 58 L.R.A. 808. 

39 C.J. p 585 note 48. 

Performance by employee of personal 
or nondelegable duties of master 
see infra § 333. 

7. Tex.—City of Toague v. Radford, 
Com.App., 63 S.W.2d 376. 

39 C.J. P 585 note 49, p 686 note 66. 

8. Ark.—Kroger Grocery & Baklng 
Co. V. Taylor, 157 S.W.2d 5, 203 
Ark. 154. 

D.C.—Southern Ry. Co. v. Taylor, 16 
P.2d 617, 67 App.D.C. 21, certiorari 
denied'Taylor v. Southern Ry. Co., 
47 S.Ct. 671, 273 U.S. 707, 71 L.Ed. 
882. 

111.—^Worthey v. Cleveland, C., C. & 
St. Ii. Ry. Co., 251 Ill.App. 585. 
Ind.—Taylor v. Evansville & T. H. 

R. Co., 22 N.E. 876, 121 Ind. 124, 
6 L.R.A. 684—McKinnon v. Par- 
rill, 38 N.E.2d 1008, 111 Ind.App. 
343. 

N.C.—Robinson v. J. B. Ivey & Co., 
138 S.E. 173, 193 N.C. 805. 

Okl.— Corpus Juris clt«d iu City of 
Edmond v. Washam, 121 P.2d 300, 
301, 190 Okl. 140. 

Tex.— Corpus Juris cited iu Fort 
Worth Elevators Co. v. Russell, 70 

S. W.2d 397, 400, 123 Tex. 128— 


City of Teaguo v. Radford, Com. 
App., 63 S.W.2d 376. 

39 C.J. p 686 notes 60, 66. 

Driver of oar and occupant wero 
not fellow servants of common em- 
ployer where driver was manager of 
branch office of company and occu¬ 
pant was employee under his super¬ 
vision.—General Automobile Ownors’ 
Ass’n V. State, 140 A. 48, 164 Md. 204. 

9. Or.—^Willls V. Oregon R. & Nav. 
Co., 4 P. 121, 11 Or. 257. 

39 C.J. p 586 note 51. 

10. U.S.—Minneapolis v. Lundin, 
Minn., 68 F. 626, 7 C.C.A. 344. 

39 C.J. p 586 note 52. 

11. Wis.—Hoth V. Peters, 13 N.W. 
219, 56 Wis. 406. 

12. Va.—Curtis & Shumway, Inc. v. 
Williams, 86 S.E. 848. 

39 C.J. p 586 note 66. 

Nondclegable character of duty as 
affecting relation of cocmployees 
generally see infra § 833. 

13. Pa.—Groves v. McNeil, 76 A. 
600, 226 Pa. 345. 

39 C.J. p 686 note 66, p 587 note 57, 

14. N.y. —Vogel V. American Bridge 

Co., 73 N.E. 1, 180 N.Y. 373, 70 
L.R.A, 725. , 

39 C.J. p 586 note 66, p 587 note 68. 
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Nondelegablo character of duty as 
affecting liability of master gen- 
orally see infra § 333. 

15. Tcnn.—^Washburn v. Nashville & 
0. R. Co., 3 Head 638, 75 Am.D. 
784. 

39 C.J. p 688 note 71. 

Railroad employees as superior 
servants, see infra subdlvision e 
of this section. 

16. 111.—Chicago, B, & Q. R. Co. v. 
McLallon, 84 111. 109. 

17. Del,—Shustcr v. Philadelphia, B. 
& W. R. Co., 62 A. 689, 6 Pennew. 

4. 

Mich.—Town v. Michigan Cent. R. 
Co., 47 N.W. 6C5, 84 Mich, 214. 

18. Mo.—TabUir v, Hannibal & St. J. 
R. Co., 5 S.W. 810, 93 Mo. 79. 

30 C.J. p 588 note 74. 

19. Mich.—Palmer v. Michigan Cent. 
R. Co., 53 N.W. 397, 93 Mich. 363; 
32 Am.S.R. 607, 17 L.R.A. 636. 

39 C.J. p 688 noto 75. 

20. U.S.—Mealman v. Union Pac. R. 
Co„ C.C.ColQ., 37 P. 189, 2 L.R.A. 
192. 

Ohio.—Ballimore & O. R. Co. v. 
Sutherland, 12 Ohio Clr.Ct. 309, 4 
Ohio Cir.Dec. 115, afflrmed 44 N. 
E. 1144, 52 Ohio St. 676, 
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ployees,^^ such as a yardmaster,22 a station agent, 
the foreman of a crcw of section or rail men,^^ 
a conductor,25 and a locomotive engineer.^^ 

(2) What Constitutes Separate Department 
or Branch 

In order to render the head-of-department rule appli- 
cable, there must be separate departments and not 
morely separate pieces of work In the same branch of 
Service. 

Tn order to render the head-of-department rule 
applicable there must he an actual separation of 
departments,27 and a mere separate piece of work 
in one of the branches of Service is not a depart- 
ment,28 The performance of a separate piece of 
work independent of any control by the superior 
agents of a corporate master may constitute a sep¬ 
arate clepartmcnt or branch of the business,29 as, 
for cxamplc, certain independent construction oper,- 
ations.20 A local plant^i or a separate branch or 
shop in a single plantas may, according to some dc- 
cisions, constitute a separate branch or department. 

e. Superior-Servant Rule 

(1) In gcncral 

(2) Repudiation of rule 


(1) In General 

Under the superior-servant rule, a servant glven the 
power to control other servants Is not deemed their fel- 
low servant. 

The so-called superior-servant rule, under which 
a servant given the power to control other serv¬ 
ants is not their fellow servant where his negli- 
gence is the cause of an injury to an inferior serv¬ 
ant, has been followed by some authorities,®^ and 
liability for the negligence of a superior servant 
in the performance of duties which otherwise would 
be regarded as delegable has been held imputable 
to the master.24 

A suggested basis for the superior-servant rule 
is that the duty of using reasonable care in giving 
orders to servants^S or the duty of superintending 
the work of employees where such work requires 
supcrintcndence^G is one of those obligations which 
the master cannot delegate so as to absolve himself 
from liability for their nonperformance or improp- 
er performance. In other cases the duty of the in¬ 
ferior servant to obey his superior servant seems 
to be the controlling idea.27 

Generally speaking the decision as to whether the 


21. tJ.S.—Thom V. Pittard, Va., 62 
232, 10 CC.A. 362. 

39 C.J. p 688 note 77, 

22. XT.S.—Thomaa v. Cincinnati, N. 
0. & T. P. n, Co„ C.C.Ky., 97 P. 
246. 

23. Minn.—Brown v. Mlnneapolis & 
St. L. Ii. Co., 18 N.W. 834, 31 Minn. 
663. 

24. IT.S.—^Northern Pac. R. Co. v. 
Petorson, Minn., 16 S.Ct. 843, 162 
U.S. 346, 40 h.m. 994. 

89 C.J. p 688 noto 80. 

25. tJ.S.—New Kn^land R. Co. v. 
Conroy, li. 1., 20 S.Ct. 8'5, 176 U.S. 
323, 44 I-.IOd. LSI. 

39 C.J. p 588 note 81. 

26. XJ.S.—Baltimore & O. R. Co. v. 
Baugh, Chio, 13 S.Ct. 914, 149 U.S. 
308, 37 L.Ed. 772. 

39 aJ. p 688 note 82. 

27. U.S.—Baltimore & O. R. Co. v. 
Bauffh, Ohio, 13 S.Ct. 914, 149 U. 
S. 368, 37 L.Ed. 772. 

39 C.J. P 687 noto 63. 

Performance by employee of per- 
sonal or nondelc^ablo duties of 
master see infra § 733. 

28. U.S.—Northern i*ac. R. Co. v. 
PeterHon, Minn., 16 S.Ct 843, 162 
U.S. 346, 40 L.Kd. 994. 

39 C.J. P 687 note 64. 

26. U.S.—Moss V. GrUlf Compress 
Co., Miss., 202 P. 667, 121 C.C.A. 
67. 

39 C.J. P 687 note 66. 

20. U.S.—Cogdill V. Whlting Mfg. 

Co., N.C„ 212 P. 658, 129 C.C.A. 194. 
39 C.J. p 588 note 66. 


31. U.S.—International Agricultural 
Corp. V. Slappey, Ga., 261 P. 279. 

32. U.S.—Klauder-Wcldon Dyeing 
Mach, Co. V. Gagnon, N.Y., 183 P. 
962, 106 C.C.A. 302. 

33. U.S.—Holliday v. Pulton Band 
Mill, C.aA.Miss., 142 P.2d 1006. 

Ky.—McDonald v. Louisville & N. R. 

Co., 24 S.W.2d 686, 232 Ky. 734. 
Mo.—Thomas v. American Sash & 
Door Co., 14 S.'W'.2d 1, 321 Mo. 
1024—Killion v. King Lumber Co., 
App., 16 S.W.2d 730--Dmard v. 
Justus, 3 S.W.2d 392, 222 Mo.App. 
362—Guldner v. International Shoe 
Co., App., 293 S.W. 428—Phillips 
V. American, Car & Poundry Co., 
App., 287 S.W. 810—Daggett v. 
American Car & Poundry Co., App., 
284 S.W, 865. 

39 C.J. p '545 note 46, p 674 notes 
53, 64. 

Statutes affecting superior-servant 
rule soe infra S 340. 

Bead of wrecki&g oompacay direct- 
ing work was not fellow servant of 
employee engaged in wrecking build- 
ing.—Killion v. King Lumber Co., 
Mo.App., 16 S.W.2d 730. 

Siaployee in cliarge of forelgu cor« 
poratioa^s local ofloe during man- 
ager's absence was held not fellow 
servant of employee assaulted by 
him; hence Corporation was liable 
therofor.—Gulf Refining Co. v. Na- 
tions, 146 So. 327, 167 Miss. 316. 
Tunaelliig operatioa 
Where employee of construction 
company which was engaged in con- 
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struction of pipe line tunnel under 
tracks of railroad was put in charge 
of crew engaged in this operation, 
with complete supervision of digging 
tunnel and full control of the men 
under him, Including the right to hire 
and fire men for such purpose, and 
employee was oxperienced in such 
work, employee was held a superior 
servant or vice principal.—Atehison, 
T. & S. P. Ry. Co. V. Kennard, Okl., 
181 P.2d '234. 

PlacixLg knlfe on table 

Foreman or vice principal em- 
ployod by garage was held not a fel¬ 
low servant in placing drawing knife 
on table to assist employee in weld- 
I ing operation so as to absolve master 
t from liability for injurios to em¬ 
ployee from knife.—Barron Motor 
Co. V. Bass, 150 So. 202, 167 Miss. 
786. 

34. Tex.—Sweeney v, Gulf, C. & S. 
P. R. Co., 19 S.W. 556, 84 Tex. 433, 
31 Am.S.R. 71. 

39 0<J. p 677 note 71. 

35. Ohio.—Cleveland, C. & C. R. Co. 
V. Keary, 3 Ohio St. 201. 

Performance of nondelogable duty 
I by servant generally see infra § 
333. 

30. Wash.—Hali v. Northwest Lum¬ 
ber Co., 112 P. 369, 61 Wash. 351, 

39 C.J. p 676 note 61. 

Duty of superintendence see supra S 
320. 

37. 111,—Chicago & A. R. Co. v. 

May, 108 111. 288, 

39 C.J. p 576 note 63. 
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rule is to be appHed depends on whether or not the 
so-qalled supqrior servant has the authorky to su- 
perintend or control the injured servant,^8 and not 
mercly on the grade or rank of the so-called su¬ 
perior servant and in the absence of such au- 
thority the master is not liable on the theory that 
the ncgligent servant is a superior servant.^^o The 
fact that the superior servant is subject to the or- 
ders of another does not render the former a fellow 
servant of those subject to his authority.-^l 

Source of and manner of conferring authority. 
While the authority of the superior servant must 
come either from the master or from one standing 
in the place of the master, ^2 a servant who has been 
duly authorized by an admittecl agent or vice Prin¬ 
cipal of the master may become a superior servant 
for whose negligence the master is liable.^2 in 
some jurisdictions at least there is a sufficient show- 
ing of authority by proof either that the master or 
his representative by direct act placcd the superior 
servant in charge, or that the inferior servant was 
directed to assist, or to take instructions from, the 
superior servant^^ 

Railrocids. In jurisdictions in which the superior- 
servant doctrine is recognized, under the gcncral 
rule and subject to the qualiheations of such rule, it 
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has been held that certain superior servants in the 
employ of railroad companies are not fellow servants 
of otlier employees subject to their authority.^^^ 
Thus as a general rule a forcman,46 such as the 
foreman of a scction or rail 'crew,^^ the foreman 
of a switching crew,48 or a yard foreman,^® is not 
in such jurisdictions regarded as a fellow servant 
of other employees working under him. Moreover, 
it has been held that the conductor of a train is not 
a fellow servant of other employees on the same 
train,guch as an enginecr,5i a fircman,52 or a 
brakcman;®2 ^nd there is authority for the view 
that a conductor is not a fellow servant of a car re- 
pair man whom the conductor has directed to re- 
pair a brake on the train^^ or of a scction man who 
is temporarily working under the conductor.55 The 
conductor in complete control of a work train is not 
regarded as the fellow servant of laborers on such 

train. 5 5 

The view has been taken that the conductor on a 
train is not the fellow servant of an cmployce on 
another train who is subordinate in rank and au¬ 
thority to such condactor.57 There is authority for 
the view that a locomotive cnginccr is not a fellow 
servant of subordinates on the same train,such as 
a fircman,5i> a brakcman,50 or a porter;®^ and a 
likc rule has been laid down in respeet of the rela- 


38. Miss,—Corpus Juris (Jtuoted iu 
Gwin V. Cartei’, 129 So, 597, 598, , 
158 Miss. 196. 

Ky.—McDonald v. Louisville & N. 

R, Co., 24 S.W.2d 585, 232 Ky. 734., 
39 C.J. p 676 note 66. 

89. Miss.—Corpus Juris quoted In. 
Gwin V. CartCT, 129 So. 597, 598, 
158 Miss. 196. 

39 C.J. p 576 noto 57. I 

4j 0. Ky.—Dana v. Blaokburn, 00 S. | 
W. 237, 28 Ky.L. 606. i 

39 C.J. p 076 note 68. 

41. Ky.—^Illinois Cont. H. Co. v. Bl- 
liott, 82 S.W. 374, 26 Ky.L. 669. 

Wash.—Durante v. Great Northern 
R. Co., 116 P. 870, 64 Wash. 305. 

42. Ohio.—Toomciy v. Avory Stamp- 
ing* Co., 20 Ohio Clr.Ct. 183, 11 
Ohio Cir.Dec. 216. 

39 C.J. P 677 note 64. 

Assumption cf foremaaxship 

Pact that allfiffed superior fore¬ 
man assumed such position or de!- 
clared himself as occupying It is not 
sufficient to constitute him superior 
foreman so as to make master liable 
for foreman's negligence; but where 
alleged superior foreman, has aoted 
as such over considerable period of 
time with principars knowledge and 
consent Principal is as much bound 
as though authority Were expressiy 
conferred.—Russell v. Williams, ’ 151 
So. 372, 168 Miss.T81. 


43. La.—Miller v. Tali Timbor Co., 
78 So. 555, 143 La. 269. 

39 C.J. p 57-7 noto 66. 

44. Wash.—BMger v. Metropolitan 
Press Printlng Co,, 111 P. 872, 61 
Wa.sh. 36. 

39 C.J. p 577 note 67. 

45. La.—Thodo v. Louisiana R. & 
Nav. Co., 76 So. 687, 142 La. 138. 

39 C.J. p 577 noto 78. 

46. Ky.—McDonald v. Louisville & 

N. R. Co., 24 S.W.2d 585, 232 Ky. 
734. 

Poremau in charge of.quarrying and 
traasporfcing rook 

Wash.—McDonough v. Great North-' 
ern R. Co., 46 P. 334, 15 Wash. 244. 

47. Ky.—Gordon v. Chesapoako & O. 

R. Co., 179 S.W. 2X0, 166 Ky. 839. 

39 C.J. p 578 note 79. 

48. Utah.—^Armstrong v. Oregon 
Shortline & U. N. R. Co., 82 P. 693, 
8 Utah 420. • 

39 C.J. p 678 note 80. 

49. Ky.—Howard v. Chesapeake & 

O. R. Co., ‘90 S.W. 950, 28 Ky.L. 

891. ' , 

5*0- Utah.—Stephani v. Southern 
Pac. Co*, 67. P. 34, 19 Utah 1:96. 

39 C.J. p 0<78 note 82. 

51’. ' La.—Vari AmT)Ul*g V. Vicksburg, 

S. & P. R. Co.; 37 La.Ann. 650, sS 

Am.R.'517. ^ 

30 C.Ji p 57-8 note 88. ' 
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52. Ky.—Chesapeake & O. R. Co. v. 
Shamblen, 179 S.W. 807, 166 Ky, 
789. 

39 C.J. p 678 note 84. 

53. Utah.—Dahlciuist v. Denver & 
n. G, R. Co., 174 P. 833, 62 Utah 
438. 

30 C.J. p 678 noto 85. 

54 . Ky.-—Ritt V. Louisville <fe N. R, 
Co., 4 S.W. 796, 9 Ky.L. 007, 

55. U.S.—Slavens v. Northern Pac. 
R. Co., Wash., 97 F. 255, 38 C.C.A. 
151. 

56. Ncb.—Burlington & M. R. R. Co. 
V. Crockett, 26 N.W. 921, 10 Neb, 
138. 

39 C.J. p 678 note 86, 

57. Ky.—Kentucky Cent. R. Co.. v» 
Ackloy, 8 S.W. 691, 87 Ky. 278, 10 
Ky.L. 170, 12 Am.S.R. 480—Louis¬ 
ville, C. & L. R. Co. V. Cavens, 9 
Bush 569. 

58. Ky.—Louisville & N. R. Co. v, 
Collins. 2 Duv. 114, 87 Am.D. 486. 

$9. Ky.—^Chcsapeake & O. R. Co. v, 
"Shamblen, 179 S.W. 837, 166 Ky. 
789. 

39 C.J. p 578 note 88. 

00. ' Wash.-^Morrison v. Northeri? 
Pad. 'R. Co., 74 P. 1064, 34 Wash, 
70. 

39 C.J. p 678 note 89. 

©1 ‘ Ky.—Cincinnati, N. O. & T.' P. 'R, 
Co. V.- Palmer. 33 S.W. 199, 98 Ky, 
I 382, 17 Ky.L. 908. ' > ' ■ 



MASTEB AND SERVANT 


§ 332 


'56 O.J.8. 


tion between an cngineer on a yard engine and a 

switchman.^2 

Even in somc jurisdictions in which the superior- 
scrvant doctrinc is recognizcd, however, to some 
extent at Icast, the conductor of a train has been 
regarded - as a fellow servant of the brakcman®^ 
and of the fireman®^ on such conductores train; and 
the cnginccr has becn regarded as a fellow servant 
of the fireman®^ and of the brakcinan,^^ ^t least 
where by the rulcs of the company the train is un¬ 
der the control of the conductor.®'^ The conduc- 
tor®^ and the gripman®^ of a grip car have been 
regarded as fellow servants of the conductor of a 
trailcr attached to such grip car. A scction fore- 
man^o and a roadmaster'^1 liavc becn regarded as 
fellow servants of employecs subjcct to their au- 
thority. 

Shipplng, Under the gcncral rulc it has been 
held that the master72 or matc'^3 and an inferior 
member of the crew are not fellow servants. A 
hatch tender having the duty to give signals to start 
and stop a winch used in loading matcrials on the 
ship, and also to sec that the matcrials loadcd are 
properly handlcd, has becn held not a fellow servant 
with the operator of the winch,'^4 


(2) Repudiation of Rule 

In some Jurisdictions the superior-servant rule has 
been repudiated and the master held entitied to rely on 
the fellow-servant rule notwithstanding the employee 
who caused the injury was of a higher grade or had con- 
tro! over the injured servant. 

In many jurisdictions the superior-servant rule 
is either exprcssly or impliedly repudiated,and 
it is held that the fact that the person whose negli- 
gencc caused the injury was a servant of a higher 
grade than the injured servant, or that the latter 
was subject to the direction or control of the for¬ 
mer, and was engaged at the time in exeeuting the 
orders of the former, does not necessarily prevent 
the application of the fellow-servant rule to free 
the master from liability.'^® In thesc jurisdictions 
a mere foreman or superintendent'^'^ who is sub- 
ordinate to other cmployecs'78 is generally consid- 
cred the fellow servant of thosc' working under 
him. 

Railroads. The gencral rule repudiating the su¬ 
perior-servant doctrinc has frcquently been applied 
with respeet to servants of railroad companies,^®*' 
as, for examplc, the foreman of a crew of section 
or track men,®® a wrcckmastcr or roadmaster,®^ 


62. Ky.—Howard v. Chosap^akn & 

O. R. Co., 00 a.W. ono, 28 Ky.L. 
891—Louisvillo & N, R. Co. v. 
ShootH, 13 S.W. 248, 11 Ky.L. 781. 

63. Tex.—CampbuU v. Cook, 26 S.W. 
4S6, 86, Tox. 630, 40 Am.S.R. 878. 

39 C.J. p 578 note 93. 

04. 111.—Illinois Coni. H. Co. v. 

Moyor, 05 111.App. 531, afRrmod 52 
N.E. 84S, 177 111. 5'91, 

30 C.J. P 578 noto 94. 

05, K.C.—Hobhs v. Atlantic & K. C. 
n. Co., 12 S.K 124, 107 N.C. 1, 9 
L.R.A. 838. 

Tex.—Oulf, C. & S. P. R. Co. v. 
Blohn, 11 S.W, 867, 73 Tex. 637, 4 
L.R.A. 764. 

00. N.O.—Hngins v. Cape Pcar & Y. 

V. R. Co., 11 S.P. 590, 106 N.C. 637. 
39 C.J. p 678 note 96. 

67. Ohio.—IMltsburi^, C. & St. L. R. 
Co. V. Rannoy, 37 Ohlo St. 665. 

39 C.J. p 679 noto 97. 

68. 111,—l<orth Chicago St. R. Co. v. 
Dudgeon, 69 Ill.App. 67. 

09. 111.—North ChlcajTo St. R. Co. v. 
Dudffoon, supra. 

70. 111.—Chioago & A. R. Co. v. 
Golta, 71 Ill.App, 414. 

71. Tox.—Oalveston, H. & S. A. R. 
Co. v. Smith, 13 S.W. 562, 76 Tox. 
611, 18 Am.S.R. 78. 

72. Wash.—Woods V. Globo Nav. Co., 

. 82 P. 401,/40 Wash. 376—Keatlng 

V. Pacific Steam-Whaliiig Co., 58 

P. 224, 21 Wash. 415. 

73. Wstsh.—Nelson ‘’v. • Western 
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Stoana Nav. Co., 100 P. 325, 62 
Wa.sh. 177. 

39 C.J. p 679 note 7. 

74. Wa.sh.—Mcl^herson v. Twin Har- 
bor Stovodoring <& Tug Co., 246 P. 
747, 159 Wash. 61. 

75. ICan.—Corpus Juris <iuoted in 
Nolson V. City of Salina, 266 P. 

■ 123. 124, 123 Kan. 522. 

39 C.J. p 579 note 12. 

Statutos altccting superior-servant 
rulo see infra $ 840. 

76. Ga.—Ilamby v. Union Paper 
Mills Co., 35 S.B. 297, 110 Ga. 1— 
Itlanohard v. Gallahar, 33 S.E).2d 
.379, 72 aa.App. 132—Rtrioklaiid v. 
Puughntjr, 12 S.R2d 371, 63 Ga.App. 
805. 

.39 C.J. p 646 note 48, p 679 noto 12. 

77. Ark,—WiUiam.son & Williams v. 
Catos, 37 S.W.2d‘ «8, 183 Ark, 579 
—Orr V. Johnson, 9 S.W.2d 663, 177 

■ Ark. 1166. 

U.C.— Southern Ry. Co. v. Taylor, 16 
P.2d 517, ,57 App.D.C. 21, certiorari 
donied Taylor v. Southern Ry. Co., 
47 S.Ot. 571; 273 U.S. 767, 71 L. 
Ed. 882. 

Ga.—Clanee v. Melton, 0 S.E.2d 200, 
62 Ga.App. 628. 

Mass.—Greem v. Cohen, 11 N.E.2d 
402, 298 Mass., 439. 
lis C.J. p SSr note 13. 

‘‘The foreman, in tho managomont 
of tho Work intrusted to him by his 
crhployer, is a fellow Servant of the 
members of the gang under his di¬ 
rection and control in the p^form- 
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anco of tho work.’"—Encarnacion v. 
Jamison, 167 N.E. 422, 251 N.Y. 218, 
afflrmed 50 S.Ct. 440, 281 U.S. 636, 7 4 
L.Ed. 1082. 

Pailure to wait until danger past 
In absonco of*dlrcct evidcnce touch- 
ing necossity of defcndanCs giving 
verbal ordor to employoog to stand 
ciear beforc applying power to cable 
to move car, rind workman’s com- 
plianco therowith, fallure of foreman 
to wait until men were out of dan- 
ger beforo applying powor to cable 
would be negligonco of fellow serv¬ 
ant.—Hook V. Consolldation Coal Co.^ 
129 A. 490, 82 N.H. 75. 

78. U.S,—City of MinneapoUs v. 
Lundin, Minn., 68 P. 626, 7 C.C.A. 
344. 

39 C.J^ p 582 note 14. 

79. Miss.—Givens v. Southern R. 
Co.. 49 So. 180, 94' Mlss. 830, 22* 
L.R.A.,N.S., 971. 

39 C.J. p 573 note 48, p 682 note 20. 

80. U.S.—Texas <!& P. R. Co. v. Rour- 
man, La., 29 S.Ct. 319, 212 U.S. 536,. 
53 L.Ifld. 641. 

39 C.J. p 583 note 2L 
Falluro to see doager sigual 
Foreman who negU^ontly falled 
to see danger signa 1 at closed switch 
in time to avoid ipjury lo section 
hands operating hand car was held 
fellow servant, for whose negligence 
‘ employer was not responsible.— 
Towns V. Monongahela Ry. Co., 163: 
S.B. 919, 109 W.Va. 204. 

01. ' Minn.—0’Niel v. Great Northern, 
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the foreman of a repair train,82 the foreman of car 
repairers,S3 the foreman in repair shops,84 and a 
yardmaster or foreman.ss Likewise a oonductor 
has been reg-arded as a fellow servant of those on 
■the train subject to his control,^® as, for example, a 
fireman^^ or a brakeman.^S Moreover, an engineer 
and a fireman^® and an engineer and a brakeman^o 
on the same train are regarded as fellow servants. 
A laborer on a construction or work train is gen- 
erally held a fellow servant of a conductor^i and an 
engineer thereon.^2 

Even in sonvi jurisdictions in which the superior- 
servant rule has been rejected, however, thcre is au- 
thority for the view that the conductor of a train 
is not the fellow servant of employccs under his di- 
rcction and control.^^ Moreover, it has been hcld 
that if a conductor takes charge of the unloading of 
a car and his action is rcasonably necessary for the 
orderly and timcly running of his train, he is the 
representative of the railroad company as to an- 
,other employee who assists in such unloading.^^ 

Shipping, The relation of fellow servant has 
without adherence to the superior-servant doctrine 
been regarded as existing betwccn the master or 
£aptain of a vessel and the mate,95 bctwecn the mas¬ 
ter and other members of the crew,96 and betwcen 
the master and a subordinate member of the crew,^*^ 
:at least when the master of the vessel is on board;^^ 
jand a like rule has been applied with respeet to the 
jrelation betwcen the engineer and an oiler,^9 How¬ 
ever, even in jurisdictions in which the superior- 


servant rule has been rejected, the view has been 
taken that the master or captain of the vessel is 
not a fellow servant of other members of the crewl 
or at least is not a fellow servant of a common sea- 
man.2 

Gcnerally a foreman of longshoremen and those 
working under him are regarded as fellow serv- 
ants.3 

MineSj quarries, and excavations. Under gener- 
al rules particular employees engaged in mining or 
quarrying^ or excavatingS operations have been re¬ 
garded as fellow servants of other employees sub¬ 
ject to their authority. 

f. Dual-Capacity Doctrine 

Under the dual-capacity doctrine, where an employee 
is required to supervise the work and also to engage in 
common service with other employees, the master is lia- 
ble for acts of the employee performed in his supervisory 
capacity but may rely on the fellow-servant rule to avoid 
liability for injuries resulting from acts attributable to 
the common service. 

Some authorities, in determining the availability 
of the fcllow-servaijt rule as a defense to the mas¬ 
ter, have applied the dual-capacity doctrine, un¬ 
der which the master is liable for what may be 
callcd the ofhcial acts of the superior employee re¬ 
sulting in the injury for which suit is brought, but 
not for his acts, such as assisting in manual labor, 
which are not within his duties to control, super¬ 
vise, or manage, but which are the duty of inferior 
servants under his control.® In other words, where 


R. Co., 82 N.W. 1086, 80 Minn. 27, 
51 L.R.A. 632. 

39 C.J. p 683 note 22. 

82. Pa.—Petorson v. Philadelphia, B. 

& W. R. Co., 66 A. 660, 217 Pa. 401. 
J33. N.Y.—Keenan v. New York, K 

B. & W. R. Co., 39 N.E. 711, 146 
N.Y. 190, 45 Am.S.R. 604. 

39 C.J. p 583 note 24. 

84, N.H.—Hilton V. Pitchburgr R. 
Co., 69 A. 626, 73 N.H. 116, 68 
L,R.A. 428. 

85, U.S.—Cincinnati, N. 0. & T. P. 
R. Co. V. Cray, Ky., 101 F. 623, 
41 C.C.A. 636, 50 L.R.A. 47. 

39 C.J. P 583 note 26. 

80. U.S.—New Engrland R. Co. v. 
Conroy, R.I., 20 S.Ct. 85, 175 U.S. 
323, 44 L.Bd. 181. 

39 C.J. P 583 note 27. 

87. N.Y.-—Hayes v. New York, N. H. 
& H, R. Co., 105 N.Y.S. 692, 121 
App.DlV. 198. 

39 C.J. P 683 note 28. 

88. U.S.—Delaware, L. & W. R. Co. 
V. Royce, N.Y., 176 F. 331, ^9 

C. C.A. 256. 

39 C.J. p 583 note 29. 

J89p U.S.—^Baltimore & O. R, Co. v. 


Bauffh, Ohio, 13 S.Ct. 914, 149 U.S. 
368, 37 L.Ed. 772. 

39 C.J. p 583 note 32. 

80. Mich.—Greenwald v. Marquette, 
H. & O. R. Co., 13 N.W. 513, 49 
Mich. 197. 

39 C.J. p 583 note 33. 

91. Cal.—Fagrundes v. Central Pac. 
R. Co., 21 P. 437, 79 Cal. 97, 3 L. 
R.A, 824. 

39 C.J. p 574 note 50. 

92. Mo,—Higgrins v. MissourI Pac. 
R. Co., 16 S.W. 409, 104 Mo. 413. 

39 C.J. p 674 note 50. 

83. Ga.—Spencer v. Brooks, 26 S.B. 

480, 97 Ga. 681. 

39 C.J. p 684 note 34. 

94. Minn.—Fieck v, Chicago Great 
Western R. Co., 138 N.W. 66, 116 
Minn. 47. 

95. Wis.—Matthews v. Case, 21 N. 
W. 513, 61 Wis. 496, 60 Am.R. 151. 

90. N.Y.—Gabrielson v. Waydell, 31 
N.B. 969, 136 N.Y. 1, 31 Am.S.R. 
793, 17 L.R.A. 228. 

39 C.J. p 584 note 38. 

97. U.S.—Smith v. Lehlgh Valley 
R. Co., D.C.N.J., 141 F. 192. 

39 C.J. p 584 note 39. 
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98. U.S.—The Egyptian Monarch, 

D. C.N.J., 36 F. 773. 

99. Pa.-—Hollis V. Widoner, 77 A. 
819, 228 Pa. 466, 139 Am.S.R. lOlO, 
21 Ann.Cas. 108. 

39 C.J. p 584 note 41. 

1. U.S.—Pallon V, Corneli Steam- 
boat Co., C.C.N.Y., 162 F. 329. 

39 C.J. p 688 note 86, 

2. Wis.—Thompson v. Hermann, 3 
N.W. 679, 47 Wis. 602, 82 Am.R. 
784. 

8. U.S.—The Louisiana, La., 74 F. 

748, 21 C.C.A. 60. 

39 C.J. p 684 note 43. 

4. U.S.—United Zinc Companies v. 
Wriffht, Mo., 156 F. 671, 84 C.C.A. 
337. 

39 C.J. p 584 note 46. 

5. Wis.—Gereg v. Milwaukee Gas 
liight Co., 107 N.W. 289, 128 Wis. 
35, 7 L.R.A.,N.S., 367. 

39 C.J. p 684 note 47. 

6. Ind.—McKinnon v. Parrill, 38 N. 

E. 2d 1008, 111 Ind.App. 343. 
lowa.—^Rehard v. Miles, 290 N.W. 

702, 227 lowa 1290. 

Minn.—Novotny v. Bouley, 27 N.W. 
2d 813, 223 Minn. 592—Uixon v. 
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an employee is required to engage in a common 
Service with his coemployees, and also to superin- 
tend the work in some measure, the master’s lia- 
'bility for his negligent act depends on whether such 
act was attributable to his employment in the oom- 
mon Service or whether it was one o£ superintend- 
ence.*^ Thus it is the act from which the injury re- 
sults, performcd by the person occupying this dual 
capacity, and not the rank, which is the true test 
o£ the master’s liability thereunden^ While the 
dual-capacity doctrine applies where the master, by 
the terms o£ the employment, confers on the serv¬ 
ant the duties of a vice principal and of a fellow 
servant,^ no question as to dual capacity can arise 
where the employec’s sole duties are to superintend, 
since in such case whatever he does within the 
scope of his employment he necessarily does as su- 
perintcndent.i® 

Under the dual-capacity doctrine the mere fact 
that an employee sometimes or even gcncrally labors 


with other employees subject to his authority does 
not relieve the master from liabilityin order to 
relieve the master from liability for the negligent 
act of the servant it must appear that the act was 
committed by the servant in his capacity as a fel¬ 
low servant and not in his capacity as a vice prin¬ 
cipal and if the order given,i3 or the negligent 
act or omission,!^ which causes the injury is the 
exercise of the authority over others vested in the 
negligent employee his negligence is imputable to 
the master. On the other hand, the fact that one 
employee has authority to direct and control others 
is not of itself sufficient to render the master liable 
for the negligence of the employee having such 
authorityand if the negligence of such em¬ 
ployee coiisists of some act or omission which re- 
lates to his duty as a common laborer or servant 
with Ihosc under his control the master is not lia- 
ble.i^ The rclation of foreman or superior em¬ 
ployee ends and that of fcJlow servant begins when> 


Union Ironworks, 97 N.W. 376, 90 
Minn. 492. 

Miss.—Harper v. Public S<‘rvicc Cor¬ 
poration of Misaissippi, 164 So. 266, 
170 Miss. 39—Barron Motor Oo. v. 
Basa, 160 So. 202, 167 Miss. 786. 
1^0.—Parker v. Nelson Grain & Min¬ 
ing- Co., 48 S,W.2d 906, 330 Mo. 
96—liennott v. Hood, App., 296 S. 
W. 1028—Burge v. American Car 
& Foundry Co., App., 274 S.W. 842. 
39 C.J. p 690 noto 3. 

Dual-capacity doctrine where ques- 
tlon as to performanco of non- 
dologablc duty involvcd see infra 
5 333 b (1). 

“It is no longer open to question 
but that the ‘dual capacity* doctrine 
is flrmly established in our law.“— 
Barnc.s v. Commorcial Auto Body 
Co., Mo.App., 13 S.W.2d 653, 654. 

Care as to mentally deficient exn^ 
ployee 

Whoro dcfendant*s foreman took 
plaintllt, who was mentally deficient, 
with hlm to help do work at which 
plaintilf was injurcd, foreman was 
at samo timo both agent and serv¬ 
ant of dofendant in relation with 
plalntlff, as ho stood in dofcndanVs 
placo in dischargo of lattor's duty 
to uso duo caro in deciding what 
work plaintlff might do, considoring 
plaintiffs mcntal doflcicncy.—Dzio- 
dssle V. Nowmarket Mfg. Co., 129 A. 
271, 81 N.H. 616. 

7. Mo.—I^^unk V. Fulton Jron Works 
Co., 277 S.W. 666, 311 Mo. 77. 
Poreman*s decision ae act of Service 
Loavlng it to a foreman to docide» 
what work plaintiif might and might 
not safely do and how far he might 
neod special warnlng and instructlon 
for work assigned to him dld not 
make the foreman’s decision an act 


of Service. —^Dziedzio v. Ncwmarkct 
Mfg. Co., 129 A. 271, 81 N.H. 616. 

8. Mo.—Barnos v. Commercial Auto 
Body Co., App., 13 S.W.2d 553— 
Lewis V. American Car & Foundry 
Co., App., 3 S.W.2d 282. 

9. Mo.—Acebedo v. American Chr & 
i^oundry Co., App., 291 S.W. 605. 

10. Mo.—Punk V. PulLon Iron Works 
Co., 277 S.W. 560, 311 Mo. 77. 

Acts incidcntal to duty to direct 
work 

Whoro superintendent, whose sole 
duty was to direct other workmon, 
soized metal ram and struck part of 
machin«'ry to forco it into position, 
his action was within scopo of em¬ 
ployment as master's ropresentative, 
and meroly incidental to duty of di- 
rccting work, rondering the master 
liablo for an injury to a servant 
causGd thereby, if the act was negli- 
gont.—Funk v. Fulton Iron Works 
Co., supra. 

11. 111.—Marquette Cernent Mfg. Co. 
V. Williams, 82 N.E. 424, 230 111. 
26. 

39 C.J. p 691 note 6. 

12. Mo.—Acebedo v. American Car 
& Foundry Co., App., 291 S.W. 606. 

13. Ind.-^McKlnnon v, FarriU, 38 N. 
E.2d 1008, 111 Ind.App. 343. 

39 C.J. P 591 note 7. 

14. Mo.—Bennett v. Hood, App., 296 
S.W. 1028—Acebedo v. American 
Car & Foundry Co., App., 291 S.W. 
606. 

39 C.J. P 691 note 8. 

15. Ind.—Taylor v. Evansville & T. 
H. R. Co., 22 N.E. 876, 121 Ind. 
124, 16 Am.S.R. 372, 6 L.R.A 684 
—McKinnon v. Parrill, 38 N.E.2d 
1008, 111 Ind.App. 343. 

lowa.—Rehard v. Miles, 290 N.W. 

1107 


702, 227 lowa 1290—^Newbury v. 
Getcholl & Martin Lumber <& Mfg. 
Co., 69 N.W. 743, 100 lowa 441. 
Miss.—Barron Motor Co. v. Bass, 150 
So. 202, 167 Miss. 786. 

39 C.J. p 591 note 4. 

10, Ga.—Haynie v. Foremost 
Dairies, 187 'S.E. 907, 64 Ga.App. 
869. 

Ind.—McKinnon v. Parrill, 38 N.E.2d 
1008, 111 Ind.App. 343. 
lowa.—Rehard v. Miles, 290 N.W. 
702, 227 lowa 1290—Kcwbury v. 
Gutcholl & Martin Lunjt?or & Mfg. 
Co., G9 N.W. 743, 100 lowa 441. 
Miss.—Bucklcy v. United Gas Pub¬ 
lic Service Co., 168 So. 4G2, 176 
Miss. 282—Harper v. Public Serv¬ 
ice Corporation of Mississippi, 154 
So. 266, 170 Miss. 39. 

Mo.—Lewls v. American Car & 
Foundry Co., App., 3 S.W.2d 282. 

30 C.J. p 591 note 6. 

“One under whom other workmen 
aro employed is merely a fellow 
servant with such workmen when he 
is engagod solely in accomplishing 
with thom the common object of 
thelr employment.”—May v. Sharpv. 
89 S.W.2d 735, 737, 191 Ark. 1142'. 
Operatiou. of car 

Superintendent who operated car 
In coursG of employment was hold a 
fellow employee of deceased em¬ 
ployee, riding with superintendent, 
thls not boing superviaory work.— 
Jenkins v. Mann, 127 So. 230, 220 
Ala. 661. 

Haudlisig of merchandlse In ware». 
house 

A foreman directing several em- 
ployoes in the handling of mer- 
chandise in a warehouse, in working 
with the other employees in the per- 
formance of their common duties. Is* 
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,and not until, the superior employee actually and 
.actively engages in the particular manual work, 
-which'gives existence to the changed relation.^'^: 
In determining in. which capacity an employee was' 
.acting vindcr givcn circumstances each case must be 
decided on its own facts.^® 

In some jurisdictions the dual-capacity doctrine 
is cithcr expressly repudiated or not fully recog-' 
nized and the master is held liable'without regard 
to the nature or the quality of the negligent act of 
the vke principal^^ 

§ 333. - Effect of Character of Act or 

Omission 

a. In general 

b. Dclcgable or nondelegable duties gen-, 

crally 

c. Safc place to work 

d. Tools and appliances 

It. Maintcnance, inspection, and repair 

f. Supervision and direction 

g. Insiructions and warnings 

h. Rulcs 

i. Orders 

j. Signals 

k. Seleclion, retention, and number of 

COemployees 

a. In General 

The general rule is sometirnes lald down that It !s 
the character of the act or service of the offending serv¬ 
ant, ^rici not hi^ grade, rank, or tltle, which determines 
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whether he is a feilow servant of other employees In- 
Jured through his negligence. 

In maiiy jurisdictions in dctermi.ning whether the 
master may eScape liability on the ground that the 
Cmployces concerhed were feilow servants it is an- 
nounced as the general rule that the character of 
the act or Service performed by the negligent serv¬ 
ant governs, and not the relation bctwcen serv¬ 
ants or, as otherwise stated, the character of the 
act or Service' governs and not the grade, rank, or 
title of the negligent servant,or even, as is said 
in some cases, the authority with which such serv¬ 
ant is invested.^2 

Ncccssiiy for, and source of, authority. General- 
ly it must appear that the negligent servant has 
duly been authorized, directly or by implication, to 
act in respeet of the matter involvcd,23 although 
there is authority for the vicw that the master may 
bc liable if the negligence is in respeet of a mat¬ 
ter within the apparent scope of the authority of the 
negligent servant.^^ It may become important to 
consider the rank of the alleged vice principal in 
order to determine what duties are intrusted to 
him,25 and in this connection it has been said that 
the extent of the authority of the negligent servant 
is always a material factor in determining whether 
he was cmpowercd to act in those matters for, the 
negligent performance or nonperformance of which 
the master is liablc.26 However, the mere fact 
that an employee is a foreman does not show that 
he is a representative of the master as to the lat- 
tcr’s personal or nondelegable duties to his serv- 
ants.27 Where an employee on whom is imposed 


with rsspect to Puch omployoes, a 
feilow workman.—Darnaby v. Sears, 
jloehuck: & Co., 293 P. 716, 132 Kan. 
447. 

5L7. Miss.—Barron Motor Co. v. Bass, 
150 So. 202, 167 Miss. 786. 
na. IU.—^WilUaTn Graver Tank 

Works V. 9'DomioU, 60 N.E. 831, 
191 111. 236. 

?9 C.J. p 591 note 9. 

;l 9. Tex.—Texas & P, R. Co. v. 

Reod, 31 S.W. 1058, 88 Tex. 439. 

89 C.J. P 601 note 10. 

|20. S.C. —Price V. American Agr. 

Chemical Co., 176 S.E. 362, 173 S. 
C. 518. 

89 C.J. p 593 note 26. 

J21, Fla.—Tampa Shipbuilding & 

Engineering Co. v. Thomas; 179 
So, 705, 131 Fla. 650—Sutlon v. 
Hancock. 141 So. 532, 105 Fla. 497. 
Ga.—Hayni^ v. Foremost Dairies, 187 
S.E. 907, 64 Ga.App. 369. 

. Jnd.—McKinnon v. Parrill, 38 K.E.2d 
1008, 111 Tnd.App., 3143. 

iJarka Co. v. Ganei,- 131 A. 
.,764, 149 ,Md..:4,?6. 

;^Iinn.TT 7 -l{ovp;tny v. Bouley, 27 N.W. 


2d 813, 223 Minn. 592—Dixon v. 
Union Ironworks, 97 N.W. 376, 90 
Minn. 492. 

Mo.—^Corpus Juris clted Iu Kommler 
V. City of Rlchmond Hoights, 114 
S.W.2d 994, 997. 

N.H.—Hook V. Consolidation Coal 
Co., 129 A. 490, 82 N.H. 76— 

Tilley v. Rockingham County Light 
& Power Co., 67'A. 946, 74 N.H. 316. 
N.Y.—Lodico v. Brooks, 2 N.Y.S.2d 
788, 254 App.Div. 672. 

R. X.—Boettger v. Mauran, 12 A.2d 
285, 64 R.I. 340. 

S. C.—Whisenhunt r. Atlantic Coast 
Line‘R. Co.. 10 SiE.2d 305, 195.S.C. 
213—Price v. American Agr. Chem¬ 
ical Co., 176 S.E. 362, 173 S.U 618. 

Wash.—Jones v. Baker, 85 P.2d 1103, 
179 Wash. 25. 

W.Va.—Towns v. Monongahcla Ry. 
Co., 163 S.E. 919, 109 W.Va. 204— 
Jackson v. Norfolk «&-W. R. Go., 
27 S.E. 278, 43 W.Va.. 380, 31 S.E. 
258, 46 L.R.A. 337, 

39 C.J. p 693 note 27. , , 

ITecessity of oversight hy ludepeud- 
eut ageucy , , 

If the character of the work is 
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such that general oversight by an 
independent agency can be dispensed 
with, without depriving the injured 
servant of a substantial right, then 
the fellow-servant relation will exlst. 
—Jones V. Baker, 36 P.2d 1103, 179 
Wash. 26. 

22. Minn.—Pasco v. Mlnneapolls 
Steel & Machinery Co., 117 N.W. 
479, 105 Mihn. 182, 18 U.R.A.,N.S., 
153. 

39 C.J. p 694 note 28, 

23. Mo.— Corpus Juris cited In 
Guthrie v. Gillespie, 6 S.W.2d 886, 

891, 319 Mo. 1137. 

39 C.J. p 601 note 66. 

24. , Fla.—FXorala Saw Mlll Co. v. 
Smith, 46 So. 332, 66 Fla. 447— 
Camp V. Hali, 22 So. 792, 39 Fla. 
535. 

25. U.S.—James Stewart & Co. v. 
Newhy, Va.', 266 F. 287. 

26. lowa,—Beresford v. American 
Coal Co., 98 N.W. 902, 124 lowai 34, 

. 70 L.R.A. 266. 

39 C.J. p 594 note 29. 

27. Ind,—Southern, Indiana R. Co. v. 
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the performanoe of a pcr.sonal or nondelegable du- 
ty of the master has authority to aiithorize another 
servant to perform such duty,28 the master is liable 
for negligence of the servant so authorized in con- 
ncction with such duty.29 

b. Delegable or Nondelegable Duties Grenerally 

(1) In gencral 

(2) Distinctions between delegable and 

nondelegable diities 

(1) In General 

The master cannot escape liabllity under* the fel!oW- 
servant rule where the negligent act of an employee con- 
stltutes a breach of a personal or nondelegable duty of 
the master, such as caring for a dangerous agcncy or 
provldlng reasonably safe methods of work. 

Personal or absolute clutics of a master cannot be 
■dclcgatcd by him to a servant so as to relieve him- 
:self from liability on the ground tliat the ncgligcnce 
w^ith respeet thereto was that of a fcllow servant.^0 
A fortiori the master cannot escape liability where 
the duty is cxprcssly imposed on him by the con- 
tract with the injured servant,where the duty is 
imposed on him by statute,^2 or where he has as- 
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sumed the duty.33 Such duties are usually termed 
“nondelegable duties,'^ and the servant on whom 
they are imposed is, in the exercise of such duties, 
a representative of the master or a vice principal,^,^ 
and the grade, rank, or title of such servant is im- 
material;35 morcover, the liability of the master 
is not affcctcd by the rank of the injured servant.^® 
The rule that the master is liable although the de- 
fault or neglect as to a nondelegable duty is on the 
part of an employee intrusted with its perform- 
ance applies in the case of individuals®^ and of cor- 
porations.^»® If the specific act complaincd of is 
one which can be properly regarded as within the 
personal duty of the master, he is liable without 
regard to whether it is an act of negligent perform- 
ance or one of omission.39 

On the other hand, the gcneral rule is that a serv¬ 
ant is not a vice principal where he is supervising^^ 
or carrying out^i the merely exeeutive details of 
the work, or, as somctinies stated specifically or sub- 
stantially, where the negligent servant is not per- 
forming a duty which the law imposes on the mas- 
tcr ,^2 or a duty which the allegcd vice principal 


Martin, 66 N.E. 886, 160 Ind. 280-- 
New Plttaburffh Coal & Coko Co. v. 
PeU'rson, 8D N.E. 7, 136 Ind. 308, 
43 Am.S.R. 327. 

:08- Mich,—McDonncll v. Central 

Drug Co.. 136 N.VV. 383, 170 Mich, 
291. 

.29. Or,—HouKh V. Grants Pass Pow¬ 
er Co., 69 1*. 656, 41 Or. 531. 

39 C.J. p 601 note 71. 

30. U.S.—Ilolliday v. Fulton Band 
Mill, C.C.A,MI.ss., 142 P.2d 1006— 
Carey Eoed Co. v. McDuvld, C.C.A. 
Mi.ss., 120 F.2d 843. 

Fla.—Tampa Shlphuildingr & Engi- 
neorinff Co. v. Thomas, 179 So. 705, 
131 Fla. 660—Sutton v. Hancock, 
141 Ro. 542, 3 05 Fla. 497. 

"Ga.—Roberts V. Ethridge, 36 S.E.2d 
883, 73 QfiApp. 400. 

Kan.—Fishburn v. , .International 

Harvester Co., 138 P.2d 471, 157 
Kan. 43. 

Miss.—Gow Co. V. Hunter, 168 So. 
264, 175 Mis.s. 806. 

Mo.—JohnHon v. Corn Products Rc- 
flning Co., 6 S.W.2d 568, 319 Mo. 
958. 

N.J.—Clayton v. Ain.sworth, 4 A.2d 
274, 122 N.J.Eaw 160—Laragay v. 
Bast Jorsey X^ipe Co., 72 A. 67, 77 
N.J.Law 616. 

■ S.C.— Corpus Juris cited, ia Nuckolls 
V. Great Atlantic & I>acific Tea 
Co., 5 S.E.2d 862, «64, 192 S.C. 166 
—Corpus Juris quoted in Leslie v. 
Southern iPavlng Const Co., 169 
S.B. 139, 141, 169 S.C. 414. 

30 C.J. p 694 note 33. 

LSafe trmsportatioa of employse 
The employer is liabl$ for injuries 


to an employee resultliig from breach 
by a coemployoe of a nondelegable 
duty of the employer to exercise due 
care to securo safe transportation of 
the employee.—Headline v. Great 
Northern Ii. Co., 128 N.W. 1116, 113 
Minn. 74. 

31. Minn.—Headline v. Great North¬ 
ern R. Co., supra. 

09 C.J. p 596 note 36. 

32. U.S.—Michalek v. U. S. Gypsum 
Co., D.C.N.r., 16 F.Supp. 708. 

39 C.J. p 596 note 37. 

33. Mich.—Scendar v. Winona Cop- 
per Co., 135 N.W. 061, 169 Mich. 
665, 

N.H,—Tiprnoy v. New England Gran- 
ite Works, 106 A. 481, 79 N.H. 166. 

34. Fla.—Tampa Shipbuilding & 
Engineeringi Co. v. Thomas, 179 So. 
705, 131 Fla. 650. 

R. I.—Boettgor v, Mauran, 12 A.2d 
285, 64 R.I. S40,. 

S. C.—Corpus Juris cited in Nuckolls 
V. Great Atlantic & Pacific Tea 
Co., 5 S.E.2d 362, 864, 192 S.C. 156 
—^Corpus Juris quoted in Loslie 
V. Southern Paving Const. Co., 189 
S.E. 139, 141, 169 S.C. 414. 

39 C.J. p 596 noto 40. 

Delegalion , of duties generally see 
supra S 186. 

35. Fla.—Tampa Shipbuilding & 
Engineering Co. v. Thomas, 179 
So. 705, 1.31 Fla. 650. 

S.C.—^Corpus Juris auoted in LesUe 
V. Southern Paving Const. Co., 169 
S.E. 139, 141, 169 S.C. 414. 

39,C.f p 597 note 41. 

Effect of distinctions in rank or au- 
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thority of servants see supra § 
332. 

30. U.S.—Philyaw v. Arundel Cor¬ 
poration, C.C.A.S.C., 61 F.2d 183. 
S.C.—^Corpus Juris guoted in Leslie 
r. Southern Paving Const. Co., 169 
S.E. 139, 141, ICO S.C. 414. 

39 C.J. p 598 note 42. 

37. N.y.—Corcoran v. Holbrook, 59 
N.Y.. Ulf 17 Am.R. 369. 

38. Miss'.—Mississippi Power & 
Light Co. V. Merritt, 12 So.2d 527, 
194 Mis.s. 704. 

39 C.J. p 596 note 36. 

39. lowa.—Bereaford v. American 
Coal Co., 98 N.W. 002, 124 lowa 34, 
70 L.R.A. 256. 

39 C.J. p 600 note 57. 

40, U.S.—Union Pac. R. Co. v. Ma¬ 
rone, Neb., 246 F. 916, 159 C.C.A. 
188. 

39 C.J. p 598 note 51. 

41, N.Y.—Foster v. Intornatlohal 
Paper Co., 75 N.E. 933, 183 N.Y, 45. 

39 C.J. p 599 note 52. 

Itepalr of vehiole 

Tho acts of repairing a motortruck 
and placing of materiale taken there- 
from near and around it were duties 
which could be safely intrusted by 
the master to the discretion of the 
servant, and negligence, if a^ny, of 
the servant resulting in Injuriee to 
a fellow servant, was not Imputable 
to the master.—Hopkins v. Barron, 6 
S.B.2d 96, 61 Ga.App. 168. 

42, Minn.—Pasco y.. - Minneapolis 

Steel & Machinery Co., 117 N.W. 
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owes only to the master,43 regardless of his rank.^^ 
Where a statute imposes a particular duty on an 
employee as a servant and not as a representative 
of the master, the negligence of such employee is 
not imputable to the master.'^^ 

Employmcnf of dmgerous agendes, The duty 
of the master to care for a dangerous agency em- 
ployed in his business cannot be so delegated as to 
relieve the master from responsibility."*® 

Methods of work. A master is liable for the neg¬ 
ligence of a servant who is discharging the mas- 
ter’s primary and nondelegable duty to provide a 
rcasonably safe method of work47 although where a 
proper method of work has becn provided mere 
detaiis in the performance thereof may be commit- 
ted to fellow servants.^® 

Dual capadty. A servant may sustain a dual re- 
lation toward other servants in that he is a vice 
Principal as to those duties imposed on him for the 
due performance of which the master cannot relieve 
himself from liability, while he is a mere fellow 
servant with rcfcrence to those acts in the perform¬ 
ance of the work not connected with the personal 
duties of the master.^^ 

Notice to employee on t^hom performance of non- 
dclegcbble duties imposed. Where a master imposes 
the performance of his own primary or positive 
duty on an employee, notice to the latter with re- 
spect to matters affecting the performance of such 


duty is notice to the master,50 regardless of the rank 
of such employee.5i 

(2) Distinctions between Delegable and Non¬ 
delegable Duties 

The distinctiori Is sometimes made that work of con- 
structlon, preparation, and preservation is the absolute 
duty of the master, whereas work of operation is the 
duty of the servants; but this line Is not clearly defined 
and has been sald not to be applicable to every state of 
faets. 

Much difficulty is encountered in determining 
whether the duty ncglected in the particular case 
is that of the master or is the duty of a servant re- 
lating merely to the detaiis of the work,52 notwith- 
standing the rule that the line of demarcation be- 
twccn the absolute duty of the master and the duty 
of the servants is the line that separates the work 
of construction, preparation, and preservation from 
the work of operation.53 This line, however, is not 
clearly defined,54 and there is authority for the 
view that the test based on the distinction between 
the duty of construction, preparation, or repair on 
the one hand and the duty of operation on the other 
will not fit every state of faets,55 and that there are 
personal duties of the master in connection with the 
carrying on of the work in hand for the negligent 
performance of which he may be liable although he 
has intrusted performance to a cocmployec of the 
injured servant.55 Another distinction sometimes 
resorted to is that between providing ali permanent 
conditions of safety for the Service required on the 


479,' 105 Minn. 132, 18 L.R.A.,N.S., 
153. 

39 C.J. p 600 note 53. 

43. Ind.—Chicago, I. & L. R. Co, v. 
Barker, 83 N.E. 369, 169 Ind. 670, 
17 L.R.A.,N.S.. 642, 14 Ann.Cas. 375. 

39 C.J. p 600 note 54. 

44. N.J.—^Knutter v. NeW York & 
New Jersey Tei. Co., 52 A. 565, 67 
N.J.Law 646, 68 L.R.A. 808. 

30 C.J. P 600 note 65. 

45. 111.—Streeb v. St. Louis & O'- 
Pallon Coal Co., 166 Ill.App, 304. 

40. Fla.—Crenshaw Bros. Produce 
Co. V. Harper, 194 So. 363, 142 Fla. 
27. 

39 C.J. P 626 note 28. 

Care required as to dangerous instru- 
mentalities, places, and substances 
see supra § 214. 

A motor vehiole when in operation 
is a dangerous agency or instrumen- 
tality to which the principio of own- 
er’s nondelegable duty regarding dan- 
gorous instrumenlalities applies.— 
Crenshaw Bros. Produce Co. v. Harp¬ 
er, supra. 

Electricity 

The duty of a public utility Cor¬ 
poration to handle and control elec- 
trlolty with' the highest degree of 


care which skill and foresight can 
make possible is absoluto and can¬ 
not be dolcgated to a fellow servant. 
—Mississippl Power & Light Co. v. 
Merritt, 12 So.2d 527, 194 Miss. 794. 

47. Ky.—Corpus Juris cited in Gat- 
liff Coal Co. V. Hiirs Adm'r, 92 
S.’W.2d 56, 69, 263 Ky. 309. 

Miss.—Virginia-Carolina Chemical 

Co. V. JefCerson, 192 So. 306, 186 
Miss. 861—Jefferson v. Virginia- 
Carolina Chemical Co., 185 So. 230, 
184 Miss. 23. 

Okl.—Pure Transp. Co. v. Newman, 
155 P.2d 977, 196 Okl. 173—Joy v. 
Pope, '53 P.2d 683. 175 Okl. 640. 

39 C.J. p 630 note 63. 

Fermitting coutiuuauce of dangerous 
practice 

Where the employer permits a 
dangerous practice in the method of 
work to continue in his piant until a 
workman is thoreby hurt, he will not 
be permitted to avoid liability on the 
hypothesis that the negligence was 
that of a fellow servant.—Granne- 
man v. Commercial Auto Body Co., 
Mo.App., 296 S.W. 437. 

48. N.H.—Moore v. Morse & Malloy 
Shoe Co., 197 A. 707, 89 N.H. 332. 

39 C.J. p 630 note 64. 

IIIG 


49. Minn.—Novotny v. Bouley, 27 N. 
W.2d 813, 223 Minn. 692. 

Miss.—Harper v. Public Service 
Corporation of Missiaslppi, 154 So. 
266. 170 Miss. 39. 

39 C.J. p 601 note 73. 

Dual capacity of employee authorized 
to manage, suporvise, or control 
see supra § 332 f. 

50. lowa.—Poli V. Numa Block Coal 
Co.. 127 N.W. 1106, 149 lowa 104, 
33 L.R.A..N.S., 646. 

30 C.J. p 600 note 68. 

51. Utah.—Merrill v, Oregon Short 
Line R. Co., 81 'P. 85, 29 Utah 264, 
110 Am.S.R. 605, 

62. N.D.—Eli V. Northern Pac, R. 

Co., 48 N.W. 222, 1 N.D. 336, 28 
■ Am.S.R. 621, 12 L.R.A. 97. 

39 C.J. p 600 note 60. 

53. Conn.—Poterson v. New York, N. 
H. & H. R. Co., 59 A. 602. 77 Conn. 
351. 

39 C.J. p 600 note 61. 

54. Ind.—Consolidated Stone Co. v. 
Eliis, 91 N.E. 1096, 46 Ind.App. 80. 

55. Ind.—Consolidated Stone Co. v, 
Eliis, supra. 

58. Ind.—Consolidated Stone Co., 
Eliis, supra. 
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one hand and providing those conditions which are 
only incidentally necessary to safety on the other.S'7 

c. Safe Place to Work 

(1) In general 

(2) Temporary or changing places and 

places prepared by scrvants 

(3) Railroads 

(4) Shipping 

(5) Mines, quarries, and excavations 
(1) In General 

In general the master''s duty to furnish his servants 
with a safe place to work and to keep such place rea- 
sonably safe cannot be delegated so as to enable him to 
rely on the fellow-servant rule to avoid liability for injury 
to an employee resulting from a breach of such duty. 

The duty devolving on the master to furnish his 
servants a safe place to work in the first instance is 
•one that cannot be delegated so as to relieve the 
master from liability on the ground that the negli- 


gence was the act of a fellow servant and a like 
rule applies with respect to the master’s personal 
or primary duty with reference to keeping or main- 
taining the place reasonably safe,^^ although there 
is some authority to the effect that the master is not 
liable for the negligence of a servant to whom he 
has delegated the duty of maintaining the place in 
a reasonably safe condition if such servant has been 
carefully selected for his competency and fitness.®^ 

While the master cannot escape liability on the 
ground that the place was rendered unsafe by the 
act of a fellow servant where he knew or should 
have known of its unsafe condition and failed to 
remedy the defect within a reasonable time,6i as a 
general rule the master is not liable for the negli- 
gent act of a fellow servant which makes the place 
unsafe, as where the danger is a transient one 
growing ont of the negligerlce of a fellow serv¬ 
antes or where the defective condition is created 
by a fellow servant of the injured employee during 


57. U.S.—Regan v. Parker-Wash- 
ington Co., TU., 200 F. 692, 123 C. 
C.A. 648, L.R.A.191'5P 810. 

58. U.S.—Whittle V. Atlas Powder 
Co., D.C.Tcnn., 34 F.Supp. 6G3. 

.Kan,—Pishburn v. International 
Harvostor Co., 138 P.2d 471, 157 
Kan. 43. 

Hiss.—Scott Burr Stores Corpora¬ 
tion V. Morrow, 180 So. 743, 182 
Miss. 743—Albort v. Doullut & 
Ewin, 178 So. 312, 3 80 Misa. 626 
—RushoU v. William.s, 151 So. 372, 
168 Misa. 181—Oulf Rollning Co. 
V. Perrcll. 147 So. 470, 165 Miss. 
'206—^Wllbo Lumb<‘r Co. v. Calhoun, 
140 So. 680, 163 Mias. 80—Masonite 
-Corporation v. Boohrlclge, 140 So. 
223, 163 Miss. 364, suggestion of 
error ovorrulod 341 So. 758, 163 
Mi.ss. 364—Oulf, M. & N. R. Co. V. 
Brown, 108 So. 503, 105 Miss, «90. 
3Io,—Croenan v. Kmoraon lOIec. Mfg. 
Co., 101 S.W.2d 646, 354 Mo. 781— 
Wall V. Philip A. Rohan Boat, 
Boilcr Sc Tank Co., 62 S.W.2d 764, 
333 Mo, 619—Cunningham v. Doe 
Run Load Co., 26 S.W.2d 957— 
Timmcrmann v. St. Louis Archi> 
toctural Iron Co., 1 S.W.2d 791, 318 
Mo. 421—Bender v. Kroger Gro- 
-cery & Baking Co., 276 S.W. 405, 
310 Mo. 488—Sheppard v. Robln- 
.son, App., 209 S.W. 842—3?ennott 

V. Hood, App., 296 S.W. 1028—Car- 
ter V. WolfC, App., 296 S.W. 187— 
Bender v. Kroger Grocery & Bak¬ 
ing Co., App., 294 S.W. 732—Wat- 
'Son V. Energy Const Co., 286 S. 

W, 716, 226 Mo.App. 362—Jones 
T. Liggc-tt & Myers Tobacco Co., 
App., 284 S.W. 513—Farley v. Leh- 
Tack, App., 272 S.W. 987—House v. 

Louis Car Co., App., 270 S.W. 

136 . 


N.H.—Dzicdzie v. Newmarkct Mfg. 

Co., 129 A. 271, 81 K.H. 516. 
N.Y.—Taconi v. Brady & Gioe, 158 
N.E. 876, 246 N.Y. 300, certiorari 
denied 48 S.Ct. 421, 276 U.S. 636, 
72 L.Bd. 744. 

R. I.—Boottger v. Mauran, 12 A.2d 
285, 64 R.I. 340. 

S. C.—Nuckolls V. Great Atlantic & 
Pacific Tea Co., 6 S.E.2d 862, 192 
S.C. 156. 

Tex.—City of Austin v. Johnson, 
Civ.App., 195 S.W.2d 222. 

39 C.J. p 602 note 79. 

Delcgation of duty as to safe place 
gencrally see supra § 204. 

Meutal condltioa. of sorvaut 
Where montally deficient servant 
was injured while assisting foreman, 
it boing loft to foreman to decido 
what work servant was capable of, 
and nocessity for special warning, 
if servanfs condition was such as to 
make place where he was injured 
un.safe or to ontitlc hlm to special 
warning employer Is liable for his 
injury, but if it was safe to do work 
master is not liable.—Dziedzie v. 
Newmarket Mfg. Co., 129 A. 271, 
81 N.H. 516. 

Fartlcular aets c»* omissious 

(1) Detachment of trailer from 
tractor.—Bender v. Kroger Grocery 
& Baking Co., 276 S.W. 405, 310 Mo. 
488—Bender v. Kroger Grocery & 
Baking Co„ Mo.App., 294 S.W. 732. 

(2) Maintenance of lights.—Reyn¬ 
olds V. AI. G. Barnes Amusement 
Co., 300 S.W. 1062, 221 Mo.App. 1169. 

(3) Opening and closing of doors. 
—Johnson v. Corn Products Refinlng 
Co., 6 S.W.2d 568, 319 Mo. 958. 

(4) Operation of truck.—Buss v. 
Wachsmlth, 70 P.2d 417, 190 Wash. 
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673, adhored to 74 P.2d 990, 193 
Wash. 600. 

(6) Precautions against eleclric 
shock. 

Miss.—Masonite Corporation v. 
Lochridgc, 140 So. 223, 163 Miss. 
364, suggestion of error overrulod 
141 So. 758, 163 Miss. 364. 

Tex.—City of Austin v. Johnson, Civ. 
App., 105 SW.2d 222. 

(6) Setting up movable steps.— 
Boottger v. Mauran, 12 A.2d 285, 64 
R.I. 340. 

(7) Spilling oil on floor,—Safeway 
Stores V. Phelps, 145 S.W.2d 337, 201 
Ark. 495. 

(8) Other acts or omlssions. 

Miss.—Albert v. Doullut & Bwin, 178 

So. 312, 180 Miss. 626. 

Mo.—Greenan v. Emerson Elee. Mfg. 
Co., lOi S.W.2d 646, 354 Mo. 781. 

59. Miss.—Gulf Refining Co. v. Fer- 
rell, 147 So. 476, 165 Miss. 296. 

Mo.—Acebodo v. American Car & 
Foundry Co., App., 291 S.W. 505. 
N.H.—Dziodzie v. Newmarket Mfg. 

Co., 129 A. 271, 81 N.H. 616. 

39 C.J, p 604 note 80. 

60. Ala,—Hardy v. City of Dothan, 
176 So. 449, 234 Ala. 664. 

39 C.J. p 606 noto 81. 

Competency of fellow servants gen- 
erally see supra § 311-319. 

61« N.Y.—Thorsen v. Slattery Con- 
tracting Co., 71 N.Y.S.2d 77, 272 
App.Div. 931. 

39 C.J. p 606 note 84. 

62, Mo.—Graczak v. City of St 
Louis, 202 S.W.2d 776—Kelso v. 
W. A. Ross Const Co., 85 S.W.2d 
627, 337 Mo. 202. 

30 C.J. p 606 note 85. 

63. N.H.—Dziedzie v. Newmarket 
Mfg. Co., 129 A. 271, 81 N.H. 616. 
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the progress of the work and as an incident there- 
to*®^ So the ncgligence is generally regarded- as 
that of a fcllow servant for which the master is 
not liable where the act or omission®^ or, in some 
jurisdictions at least, the order given®^ which pro¬ 
duces the unsafe condition is one involving merely 
operative details, even where the ncgligcnce relates 
to details of arrangement and exeeution in making®'^ 
or keeping®S a place safe, althoiigh in some juris¬ 
dictions a more liberal rule in favor of the injured 
servant in respect of the details of keeping a place 
safe has apparently bcen applied.®^ Broadiy stat- 
ed, the distinction observed in determining the lia- 
bility of the master is bctween the furnishing of a 
suitable working place on the one hand and the use 
to which it is put on the other.^O 

‘ Aiithority, duty, md scope of cmployment of neg- 
ligent cmployee. In order to charge the master for 
the act of a negligent employee affecting the safety 
of the place it must appear that such employee was 
intrustcd with the performance of the niastcr’s duty 
in respect of a safe place,but the right of an cm¬ 
ployee charged with this duty to intrust such duty 
to a third person so as to charge the master has 
been recognizod.*^^ The master cannot rcly on the 
alleged failurc of a fellow servant to porform an act 
which would have made the place safe where it docs 
not appear 'that the master had imposed on such 
fellow servant the duty to porform the act in ques- 
tion.'^® The master is not liable for an act of an 
employee which renders the place unsafe where in 
performing the act such employee was not engaged 
in the mastcr’s business.*^^ 


Places under control of third persons. Even 
though the place is under the control of a third per¬ 
son, the master cannot rcly on the fellow-servant 
rule to avoid liability for the ncgligcnce of the em¬ 
ployee to whom was intrusted the duty ol protecting 
the injured servant from a danger known to the 

master.75 

Statutory duty as to safety of place. Where a 
statute imposes on the master an absolute or per- 
sonal duty as to a safe place to work he cannot in 
turn impose such duty on a servant so as to relieve 
himself from liability on the ground that the negli- 
gence with respect thcrcto was that of a fcllow 
servant.*^® 

Covering or guardlng dangerous places. The 
duty to guard or to cover a dangerous place has 
been regarded as a personal duty of the master 
who cannot avoid liability for an injury rcsulting 
from negligence in connection with such duty by 
setting up the claim that the negligence was that of 
a fellow servant.'^'^ On the other hand, where the 
unsafe condition arises from the omission to use, 
or a carclcss usc of, matcrials or appliaiices fur- 
nished or available for guarding or covering a dan¬ 
gerous place, the covering or guarding of the place 
is gencrally regarded merely as a dctail of the work 
and the duty involvcd as that of a fellow servant 
and not of the master.Howevcr, where the ma- 
terial available is not the proper matcrial for guard¬ 
ing a dangerous place, the master cannot avoid lia¬ 
bility ou the ground that available matcrial was 
negligently arranged about the place by fellow serv- 
ants.'^^ Where certain matcrial is negligently 


KT.—Allon V. Old Dominion S. S. 
Co., 211 N.Y.S. 80, 213 App.Dlv. 
690. 

39 C.J. p 606 note 86. 

64. XT.S.—Cybur LumUer Co. v. Erk- 
hart, Miss., 238 F. 751, ISl C.C.A. 
COI. 

39 C.J. p 606 note 87. 

Te st 

‘‘Where injury to one servant is 
caused by the negligent act of an- 
other, the test, to be applled in de- 
termining whether the master is 
liable for failing to exercise ordi- 
nary care to furnish a reasonably 
safe place in which to work, is; Did 
the negligent act have a direct rela- 
tion to the place of work?, or was 
it merely incidental to tho work it- 
self?"—Greenan v. Emerson Elee. 
Mfg. Co., 191 S.W.2d 646, 650, 854 
Mo. 781. 

G5. N.T.—Tommaso v. East Coast 
Ooaling Co., 209 N.Y.S. 422, 212 
App.Div. 692. : 

39 aj. p 607 note 88. 

6^ Wis.—iJAudsen v. LaCroese 


Stone Co„ 130 N.W. 619, 145 Wis. 
394, 33 L.R.A.,N.S., 223. 

39 C.J. p 607 note 89. 

67. Cal.—Bridges v. Los Angoles 
Pac. R. Co., 106 P. 686, 166 Cal. 
492, 26 L.R.A.,N.S., 914. 

39 C.J. p 607 note 90. 

68. Pa.—Sliank v. Edison Electric 
Illuminating Co., 74 A. 210, 225 Pa. 
303, 30 L.R.A.,N.S., 46, 17 Ann.Cas. 
466. 

39 C.J. p 607 note 91. 

69. Wash.—Britton v. Rumbaugh, 
222 P. 899, 128 Wdsh. 445. 

39 C.J. p 608 note 92. 

70. N.H.—McDaine v. Head & Dowst 
Co., 52 A. 64 5, 71 N.H. 204, 93 Am. 
S.R. 622, 58 L.R.A. 462. 

39 C.J. p 608 note 93. 

71. Mo.—^Corpus Juris cited in 
Guthrie v. Gillespie, 6 S.W.2d 886, 
891, 33.9 Mo. 1137. 

39 C.J. P 601 note 66. 

,72. Wash.—Bamey v. Anderson, 199 
. P. 462, 116 Wash. 352. 

39 C.J, p 608 jiote 97.- 

1112 


73. S.C.—Henry v. Norris, 98 S.E. 
197, 111 S.C. 437. 

74. Tex.—Sherrill v. American Well 
& Prospocting Co., Clv.App., 176 
S.W. 668. 

75. Minn.—Lindgrcn v. William 
Bros. Boller Mfg. Co., 127 N.W. 
626, 112 Mlnn. 186. 

Duty of master as to place undor 
control of third person gcnerally 
see supra § 210. 

70. XJ.S.—Brown v. Pacific Coast 
Coal Co., Wash., 36 S.Ct. 701, 241 
XJ.S. 671, 60 L.Ed. 1177. 

39 C.J. p 609 note 4. 

77. Miss.—^Wilbe Lumbor Co, v. Cal- 
, houn, 140 So. 680, 163 Miss. 80. 

39 C.J. p 610 note 24. 

78. Va.—Morris v. Alvis,' 107 S.E. 
064, 130 Va. 434. . 

39 C.J. p 611 note 25. 

I 79. Mass.—Simpson v. Phlllipsdale 
Paper Mill Co., 116 N.E.'828, 227 
I Mass. 430. 
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placed by fellow servants and the conditions are 
known to, and have bcen adopted by, the master, 
such negligence is imputable to the master.s® 

Startifug machinery or other appliances. The 
negligence ordinarily has been regarded as relating 
to detaiis of operation and that of a fellow servant 
where the injury resulted from the act or omission 
of a coemployce in starting, or in failing to pre- 
vent the starting of, machinery or other applianc- 
es.^^ Howevcr, the right of the master to rely on 
the fellow-servant rulc has been denied where the 
employee to whom such duty was intrusted startcd, 
or failed to prcvcnt the starting of, machinery, and 
the duty breachcd was the duty to keep the place 
reasonably safc.^^ 

(2) Tcmporary or Changing Places and 
Places Prepared by Servants 

Where employees have the duty of making theJr own 
place of Work, the fellow-servant rule ordinarily may be 
Invoked to excuse the employer from llabillty for a 
breach of such duty resulting In injury to a coemployee; 
but the mere fact that a place of work is temporary or 
changes from time to time does not necessarily relleve 
the employer of llabillty. 

As a rule an employee whose negligence affects 
the safcty of the place is regarded as the fellow 
servant of the injured servant, and such negligence 
is not imputable to the master, where the employees, 
including the injured servant, are employed to make 
their own place in which to work, so that the place 
is the resuit of the very work for which they are 
employed, 83 even though, it has been hcld, the work 
is done in successive stages and the labor performed 
by one sct of employees is prior in time to that per¬ 
formed by another set,84 qj- where the place in 


which ali are employed-necessarily changes from 
time to time as the work progresses and the danger 
is an incident of the work.86 Thus negligence in 
respect of mere detaiis of the work looking to the 
protection of employees is ordinarily regarded as 
that of a fellow servant.86 So the master may rely 
on the fellow-servant rule to avoid liability where 
the work consists in making safe the placc and con- 
dition of which the injured servant complains,®^ 
especially where the injured servant is directly en- 
gaged in such work^s or where the work itself in¬ 
volves the making of a reasonably safe place dan- 
gerous;83 but the master may relieve the injured 
servant from the duty of making the place safe 
and thus prevent himself from setting up that the 
negligence was that of a fellow servant.^O There 
is authority for the view that the master is not lia- 
ble for the negligent act of a foreman or superin¬ 
tendent in making a place safe for employees, 
where such negligent act results in direct injury 
to another servant while the work of making the 
place safe is in progress.®^ 

The fact, however, that a place of work is tem- 
porary^2 and changes from time to time,®3 or that 
the employees move from place to place in the 
course of their work,^^ does not necessarily relieve 
the master from liability for the negligence of an 
employee to whom the masteris duty of maintaining 
the place in a reasonably safe condition has been 
intrusted; and the master may be charged with the 
negligence of employees in preparing a place which 
is subscqucntly furnished to the injured employee 
as a means by which the work is to be performed^^ 
or a place in which the work is to be carried on;^8 
but there is authority for the view that the fact 


80. Mass.—Simpflon v. Phillipsdalo 
Papor Min Oo., supra. 

81. Mo.—IJurfire v. American Car & 
Poundry Co., App., 274 S.W. 842. 

S9 C.J. p 611 noto 29. 

Duty of servant to give warning soe 
Infra subdivlslc^n g of this soction. 
J2. Mo.-—Cartor v. WoIfC, App., 296 
a.W. 187. 

—Porkins v. Spray Wood & Coal 
Co., 127 S.K. 677, 189 N.C. 002. 
rex.—Tc‘xas Pacific Coal & 011 Co. 
V. Ilobertson, Civ.App., 39 S.W.2<1 
912, reversod on other grounds 
79 S.W.2d 830, 126 Tex. 4, 98 A.L. 
B. 262. 

19 C.J. p 611 note 31. 

53. N.H.—McLalno v. Head & Dowst 
Co., 62 A. 645, 71 N.H. 294, 93 Am. 
S.R. 622, 58 L.B.A. 462. 

9 C.J. p 609 note 6. 

4. N.Y.—Mullin V. Genosse County 
Electric Llght, Power & Gas Co., 
96 N.R. 689, 202 N.Y, 276. 

9 C.J. p 609 note 7. 


85. U.S,—Westinghouse, Church, 
Kcrr & Co. v. Callaghan, Mo., 166 
P. 397, 83 C.C.A. 660, 19 L.B.A.,N.S., 
361. 

39 C.J. p 609 note 8. 

83. Wls.—Knudsen v. La Crosse 
Stono Co., 130 N.W. 619, 146 Wis. 
394, 33 L.B.A.,N.S., 223. 

39 C.J. p 609 note 9. 

87. XJ.S.—American Bridge Co. v. 
Seeds, Kan., 144 P. 605, 75 C.C.A. 
407, 11 Ii.R.A.,N.S., 1041. 

39 C.J. p 609 note 10. 

88. Mich.—Juntunen v. Quincy Min. 
Co., 151 N.W. 571, 184 Mich. 341. 

39 C.J. p 610 note 11. 

89. U.S.—American Bridge Co. v. 
Seeds, Kan., 144 F. 605, 76 C.C.A. 
407, 11 L.B.A.,N.S., 1041. 

39 C.J. p 610 note 12. 

90. Mich.—Scendar v. Winona Cop- 
per Co., 135 N.W. 951, 169 Mich, 
665. 


91. N.Y.—Moeker v. C. R. Reming- 
ton & Son Oo., 66 N.Y.S. 11X6, 53 
App.Div. 592. 

92. Mo.—Corby v. Missouri & Kan- 
sas Tei. Co., 102 S.W. 712, 231 Mo. 
417. 

39 C.J. p 610 note 16. 

93. Pa.—Klenzing v. Greenfteld 

Lumber Co., 100 A. 460, 255 I‘a. 
616. 

39 C.J. p 610 note 16. 

94. Mo.—Erwln v. Missourl & Kan- 
sas Tei. Co., 158 S.W. 913, 173 Mo. 
App. 508. 

39 C.J. p '610 note 17. 

95. Ky.—Refiitt v. Southern Sheet & 
Tin Piate Co., 186 S.W. 155, 170 
Ky. 362. 

39 C.J. p 610 note 18, 

96. N.Y.—Kranz v. Long Island R. 
Co., 26 N.E, 206, 123 N.Y. 1, 20 
Am.S.R. 716. 

39 C.J. p 610 note 19. 


1113 



§ 333 


MA8TEB AND 8ERYANT 


56 C.J.S. 


that the injured servant did not, and was not re- 
quired to, construet the place as a means by which 
the work is to be performed does not necessarily 
prevent his being regarded as a fellow servant of 
those who did construet it.^^ 

The master may not avoid liability for an injury 
to a servant while engaged in erecting a structure, 
on the ground that the negligence was that of a 
fellow servant, where the injury was due to a faulty 
design or plan of construction selected by the negli- 
gent employee.^8 There is authority for the view 
that, even though all servants are employed in a 
common construction enterprise, the negligence of 
those who are engaged in the performance of the 
duty of providing so-called permanent conditions of 
safety, which results in an injury to a servant not 
so engaged, is imputable to the master,^^^ 

(3) Railroads 

Railroad companies have been held liable, the same 
as other employers, for Injuries to an employee resulting 
from the negligence of another employee to whom has 
been intrusted the duty of furnishing or maintaining a 
safe place in which to work. 

Under general rules a railroad company cannot 
avoid liability for the negligence of an employee 
to whom has been intrusted the duty of furnishing 
to other employees a safe place to workl or of keep- 
ing a place reasonably safe2 on the ground that the 
negligent employee is a fellow servant of the in¬ 
jured employee, especially where the duty is im- 
posed by statute.^ This applies to the original con¬ 
struction of the roadway, including the track,^ and 
to keeping it in a reasonably safe condition.^ 

Where the roadway is safe but is rendered tem- 


porarily unsafe by the act of a fellow servant, the 
company is not liable where it had no actual or con¬ 
structive notice thereof.^ So the view is generally 
taken that, where the unsafe condition of the road¬ 
way or other place at which the injured servant is 
working arises only because of the negligent act 
or omission of a fellow servant in connection with 
details of operation, the employer is not liable,'^ 
even, it has been held, where the negligent act oc- 
curs in connection with keeping ,the place safe,® 
especially where the injured servant was engaged 
in the work of rendering the roadway safe.2 Thus 
the duty of opening and closing a railroad switch 
is not as a general rule regarded as one of the per- 
sonal duties of a master but is a duty of a servant 
as a duty connected with operation it is not a 
defect in the roadbed for which a person thereby 
injured can recover from the company on an alle- 
gation of failure to maintain its roadbed in safe 
condition but there is authority for the view 
that a failure of an employee properly to operate 
a switch may constitute a breach of the master's 
duty to provide a safe track.^^ 

Obstructions causing injuries to employees on 
trcbins, Where the duty of keeping the track free 
from obstructions is intrusted to a servant, he is 
not a fellow servant of train employees injured by 
the formeris negligence.^® So the company has 
been held liable for injuries to servants on trains 
caused by obstructions near the track even though 
the obstructions were put or left there by other 
servants of the company,^^ although the rule seems 
to be otherwise where the obstruction is merely 
temporary and arises out of acts or omissions con¬ 
nected with details of the work.^^ 


a7. Mlch.—Beesley v. Wh-eeler, 61 
N.W. 65S, 103 Mich. 196, 27 L.H.A. 
266. 

39 C.J. p 610 note 20. 

»8. Oonn.—Nichols v. Harvey Hub- 
bell, Inc., 103 A. 83'5, 92 Conn. 611, 
19 A.L.R. 221. 

99, XJ.S.—Regan v. Parker-Washing- 
ton Co., riL, 206 P. 692, 123 C.C.A. 
648, L.R.A.191SP 810, 

1. Ark.—St. Louis & S. P. R. Co. 
V. Rie, 163 S.W. 149, 110 Ark. 495. 

39 O.J. p 611 noto 33. 

2. Kan.—Jones v. Atehison, T. & S. 
P. R. Co., 233 P. 1019, 118 Kan. 
116. 

39 C.J. p 611 note 34. 

Inspection and repalr see Infra sub- 
divlslon e of tliis sectlon. 

3. Ohib.—^New York, O. & St. L. R. 
Co. V. Lambright, 6 Ohio Cir.Ct. 
433, 3 Ohio Cir.Dec. 213. 


4. Mo.—Bowen v. Chicago, B. & K. 

C. R. Co., 8 S.W. 230, 96 Mo. 268. 
39 C.J. p 612 note 36. 

6. XJ.S.—^Winters v. Baltimore & O. 

R. Co., Ohio, 1'77 P. 44, 100 C.C.A. 
462. 

39 C.J. p 612 note 37. 

6. Mich.—-Wickham v. Detroit Unit¬ 
ed R. Co., 125 N.W. 22, 160 Mich. 
277, 13'6 Am.S.R. 436, 62 L.R.A.,N. 

S. , 1082, Ann.Cas.l913E 1069. 

39 C.J. p 612 note 38. 

7. U.S.—Illinois Cent. R. Co. v. 
Hart, Tenn., 176 P. 245, 100 C.C.A. 
49, 62 L.R.A.,N.S„ 1117. 

39 C.J. p 612 note 39. 

8. N.Y.—Pilbert v. Delaware & H. 
Canal Co., 23 N.B. 1104, 121 N.Y. 
207. 

39. C.J. p 613 not,e 40. 

9. U.S.—Plorence & C. C. R. Co. v. 
Whipps, Colo., 138 P. 13, 70 C.CA. 
443. 

39 C.J. p 613 note 41. 
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10. U.S.—st. Louis, I. M. & S. R. 
Co. V. Needham, Ark., 63 P. 107, 11 
C.C.A. 66, 25 L.R.A. 833. 

39 C.J. p 613 note 42. 

11. N.C.—Pleasants v. Raleigh & A. 
Air-Line R. Co., 28 S.P. 267, 121 
N.C. 492, 61 Am.S.R. 674. 

39 C.J. p 613 note 42. 

12. S.C.—Richey v. Southern R. Co., 
48 S.E. 286, 69 S.C, 387. 

39 C.J. p '613 note 44. 

13. Wls.—Hulehan v. Oreen Bay, W. 
& St. P. R. Co., 32 N.W. '629, 68 
Wis. <520. 

39 C.J. p 613 note 46. 

14. Ala.~-rNorthern Alabama R. Co. 
V. Mansell, 36 So. 459, 138 Ala. 648. 

39 C.J. p 613 note 46. 

18. Mich.—^Wlckham v. Detroit 

United R. Co., 126 N.W. 22, 160 
Mich. 277, 13i6 Am.S.R. '436, 62 L.R. 
A.,N.S., 1082, Ann.Cas.l9l3B 1069. 
39. C.J. p 613 note 47. 
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Servant working ahout cars or locomotives, 
Where a servant, such as a car repairer or the 
like, is injured while at work under, between, or 
about engines or cars by the starting or backing of 
engines or cars, the negligent servant is usually con- 
sidered a fellow servant.^® However, the courts in 
some instances havc refused to apply the fellow- 
servant rule on the ground that the negligence 
charged was that of an cmployee in connection with 
the inastcr’s duty to provide a safe place,that, 
where one in authority orders a subordinate into a 
place of perii, it is the duty of the superior to fur- 
nish protection,l8 or that the one in authority re- 
quired of the injured servant a Service outside the 
line of the latter's cmploymcnt and at a place other 
than that providcd for the performance of his regu- 
lar and ordinary duties.^^ 

(4) Shippihg 

The general rules precluding reliance on the fellow- 
servant rule where the duty breached was that of fur- 
nishing a safe place to work or maintaining it in a reason- 
ably safe condltlon have been applied in cases Involving 
shipping. 

The gcncral rulcs which prevent the master from 
avoicling liability on the ground that an cmployee 
who has ncgligently failccl to comply with the duty 
of furnishing a safe place to work^o or of main¬ 
taining the place in rcasonably safe condition^^ 
was a fellow servant have been applied in the case 
of injuries reccived on vcssels. Morcover, the cm- 
ploycr may not avoid liability by rclying on the 
fellow-servant rule, although the place of work 
was rendered unsafe l)y another servant where the 
employcr knew or should have known of its unsafe 
condition and failccl to remedy it.^^ Orclinarily, 
however, where the injury results from the negli¬ 
gence of a servant with respeet to mere details 
of the work, 23 even in connection with dctails of 


keeping the place safe,24 such negligence is not im- 
puted to the master. So negligence in connection 
with an ordinary duty in the management or the 
operation of a vessel has been regarded as that of 
a fellow servant.25 

Uncovercd hatchzmys. The negligence o£ a serv¬ 
ant in covering, or in failing to cover, a hatohway 
is usually regarded as that of a fellow servant for 
which the master is not liable ;26 but the negligence 
charged has in some cases been regarded as that of 
an employee to whom has been intrusted the duty 
to provide a safe place. 27 

■Lighting, The negligence of a servant in failing 
to use, or to make proper use of, available lighting 
facilities is usually regarded as that of a fellow 
servant for which the master is not liable ;28 but 
the failure properly to light the place at which the 
injured servant was working has been regarded as 
the negligence of an employee to whom has been 
intrusted the duty of providing a safe place.23 

(S) Mines, Quarries, and Excavations 

The master ordinaplly is liable for a breach by his 
servant of the duty to provide and malntain a safe place 
to work, whereby other employees engaged In mining, 
quarrying, or excavatlng operations are Injured, 

Under the general rule, discussed supra subdivi- 
sion c (1) of this section, the master has been held 
liable for the negligence of an employee to whom 
has been intrusted the duty of providing a safe 
place to work which resultcd in an injury to an 
cmployee engaged in the work of cxcavating,30 as 
where the trcnch or diteh in which the servant in- 
jurecl is working has been prepared by other em- 
ployces in the performance of the master’s duty to 
furnish a suitable place for the servant injured to 
carry on his work.3i Qn the other hand, where the 


16. W.Va.—Knlceloy v. West Vir¬ 
ginia Midland R. Co., G1 S.R. 811, 
'64 W.Va. 278, 17 L.R.A.,N.S., 270. 

30 O.J. p '613 noto 48. 

Failure to warn boo infra subdivision 
g of this Boction. 

17. Va.—Chosapcako & O. R, Oo. v. 
Swartz, 80 S.F. 568, 116 Va. 723. 

39 O.J. p 614 note 49. 

18. Ky. —Ritt V. liouisvllle & N. R. 
Co., 4 S.W. 796, 9 ICy.U 307. 

Tex,—Wall V. T<‘xa.s ^ P. R. Co.. 2 
l^^osey Unrep.Oas. 432. ' 

19. Ind.—T^ouisville, F. & St. L. 
Consol. R. Co. V. Hanning, 31 N. 
E. 187, 181 Ind. 628, 31 Am.S.R. 
443. 

20. U.S.—The Klnghorn, C.C.A.N.Y., 
297 F. 621. 

39 C.J. p 614 note 56. 

21. N.T.—^Taconl v. Brady & Gioe, 


158 N.E. 876, 246 N.T. 300, certio¬ 
rari denied 48 S.Ot. 421, 276 U.S. 
636, 72 L.Ect. 744. 

Wash.—Haverty v. Intornalional 
Stevedoring Co., 235 P. 360, 134 
Wa.Bh. 23'r>, rohoard 238 P. 581, 134 
Waah. 236, aflirmed International 
Stevedoring Co. v. Haverty, 47 S. 
Ct. 19, 27 U.S. 50, 71 L.Ed. 157. 

39 C.J. P 614 note 56. 

22 . U.S.—Pacifle American Fisher- 
ies V. Hoof, C.C.A.Wash., 291 F. 
306, certiorari denied 44 S.Ct. 38, 
263 U.S. 712, 68 L.Ed. 620. 

23. Minn.—Blmer v. Mutual SS. Co., 
130 N.W. 1104, 114 Minn. 257, Ann. 
Cas.l912B 1062. 

39 C.J. p 614 note 58. 

24. U.S.—The Louisiana, La., 74 F. 
748, 21 C.C.A. 60. 

39. C.J. p 614 note 69. 
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25. U.S.—Sievors v. Eyre, D.C.N.Y., 
122 F. 734. 

39 C.J. p 614 note 60. 

26. U.S.—The Louisiana, La., 74 F. 
748, 21 C.C.A. 60. 

39 O.J. p 615 note 61, 

27. Pa.—Mumford v. Philadelphia 
Ship Repairingr Co., 107 A. 371, 263 
Pa. 673. 

39 C.J. p 616 note 62. 

28. U.S.—The Clan Graham, D.C.Or., 
163 P. 961. 

39 C.J. p 615 note 63. 

29. U.S.—Sunney v. Holt, C.C.Ohlo, 
16 F. 880. 

30. U.S.—Regan v. Parker-Washing- 
ton Co., 111., 20'5 F. 692, 123 C.C.A. 
648, L.R.A.1915P 810. 

39 C.J. P 616 note 67. 

31. N.Y.—Kranz v. Long Island R. 



MABTBU AND SERVANT 


56 G.J.S. 


§ 333 

place is rendered unsafc by the failure of a fellow 
servant duly to perform his 'work, his negligence is 
not imputable to the master.32 So the failure prop- 
erly to brace or shore a ditch or trench has been 
regarded as the negligence of a fellow servant, 
even where siich failure is that of the employee in 
immediate charge of the work,^^ where sufficient 
material for bracing or shoring has been furnished. 
However, ii* has been held that this rule does not 
apply in the case of a latent defect of which the 
servant injured has no knowledge, but of which 
the rcprescntative of the master is informed;^^ 
and therc is authority for the view that an employee 
who is especially charged with the duty of determin- 
ing when a trcnch should be braced is not in respcct 
of such duty a fellow servant of onc employcd as a 
laborer in the trench.^Q 

Mines and qmrrics. The operator of a mine or 
quarry cannot avoid liability on the groiind that the 
ncgligcncc complained of is that of a fellow servant 
where the duty to furnish a safc place to work^^ 
or to maintain it in reasonably safe conditiones was 
intrusted to the iicgligent employee, although in 
some jurisdictions the employee whom the master 
has designated to perform the duly of maintaining 
the place of work in reasonably safc condition is re¬ 
garded as a fellow servant, and the master is not 
liablc where the employee so designated was care- 
fully sclectcd for his compctency and fitness.^S 

The ncgligence of one acting mcrely in the ca- 
pacity of a fellow servant of the injured servant 
in rendering the place unsafc, or in failing to pro¬ 
vide for the safety of the place, is not imputable 


to the master.^0 Thus, where the place is continual- 
ly changing as the work in which the servant in¬ 
jured is engaged is progressing, the master is not 
ordinarily liable for the negligence of a fellow 
servant which is the immediate cause of the inju- 
ry,4i and in such case ncgligcncc in the matter of 
makiiig the place safc has been regarded as that of 
a fellow servant for which the master is not liable,^ 2 . 
especially where the servant injured is one on 
whom is actually imposed the duty to engage in the 
bperation of making the place safe,^^ although it 
has been held that, where the master has relieved 
the servant injured from the duty of making the 
place safc, liability cannot be avoided on the ground 
that the servant to whom such duty was intrusted 
was a fellow servant of the injured servant*^^ 
Ncgligcncc in conncction with details of keeping the 
place safe has also been regarded as that of a fel¬ 
low servant.^ 5 

Where a statute looking to the safety of a mine 
as a place to work is construcd as imposing an ab¬ 
solute or primary duty on the master, hc cannot 
avoid liability for the ncgligence of an employee to 
whom the duty has been intrusted on the ground 
that such employee is a fellow servant.^^ How¬ 
ever, where a statute imposes a particular duty on 
an employee as a servant, and not as a representa- 
tive of the master, the ncgligcncc of such employee 
is not imputable to the mastcr.^^ Sonic statutes 
spccifically provide that certain superior cmployees 
in discharging certain duties imposed by statute 
shall be regarded as acting as vice principals for 
mine owncrs or operators.^^ 


Co., 26 N.E. 206, 323 N.T. 1, 20 
Am.S.B. 716. 

39 C.J. p 615 noto 68. 

32. N.T.—Russoll V. Lehiffh Valley 
R. Co.. 81 N.E. 122, 18S N.Y. 344, 
19 L.R.A..N.S., 348. 

39 C.J. p 615 note 69. 

33. Minn.—Jacobsen v. Minneapolis, 
132 N.W. 341, 110 Minn. 397. 

34. Vt.—Brown v. People's Gas 

Llght Oo., 71 A. 204, 81 Vt. 477, 22 
L.R.A.,N.S., 738. 

39 C.J. p 616 note 71. 

35. N.J.—Van Steenburgh v. Thorn- 
ton, 33 A. 380, 68 N.J.Law 160. 

39 C.J. p 616 note 72. 

36. Cal.—Ryan v. Oakland Gas, 
Light &. Heat Co., 130 P. 693, 21 
Oal.App. 14. . 

39 C.J. p 616 note 73. 

37 . N.C.—Smith v. Raleigh Gran- 
'ite Co., 162 S.E. 731, 202 N.C. 305. 

39 C.J. P 616 note 74. 

AlssexLCe of croBsll)ars 

,■^y.Va,—Stanton v. Ruthbell Coal Co., 

" 34 's.B.2d 25'7, '127 W.Va. 664, cer¬ 


tiorari denied 66 S.Ct. 53, 326 U. 
S. 740, 90 L.Ecl. 442. 
railure to prop roof 
Ark.—New Union Coal Co. v. Suit, 
290 S.W. 680, 172 Ark. 763. 

38. U.S.—Bunker Hili & Sullivan 
Mining & Constructing Co. v. 
Jones, Or., 130 P. 813, 65 C.C.A. 
363, certiorari denied 25 S.Ct. 787, 
195 U.S. 629, 49 L.Ed. 352. 

39 C.J. P 616 note 75. 

39. Ala.—^Whitmore v. Alabama 
Cons. Coal & Iron Co., 61 So. 397, 
164 Ala. 125, 137 Am.S.R. 31. 

39 C.J. P 617 note 76. 

40. lowa.—'Cavanaugh v. Centorville 
Blook Coal Co., 109 N.W. 303, 131 
lowa 700, 7 L.R.A.,N,S., 9,07. 

39 C.J. p '617 note 77. 

41. Mich.—Petaja v. Aurora Iron 
Min. Co., 64 N.W. 335, 10-6 Mich. 
463, 68 Am.S.R. 505, 32 L.R.A. 435, 
i^eheard 66 N.W. 961i 106 Mich. 463, 
68 Am.S.R. 505, 32 L.R.A. 435. 

39 C.J. p 617 note 78. 
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42. Mich.—Kaaro v. Ahmoek Min. 
Co., 146 N.W. 349, 178 Mich. 661. 

39 C.J. p 617 noto 79. 

43. Mich.—Koskoll v. Newport Min. 
Co., 148 N.W. 699, 182 Mich. 686. 

39 C.J. p '617 noto 80. 

44. Mich.—Scondar v. Winona Cop- 
por Oo., 135 N.W. 951, 169 Mich. 
665. 

45. Mich.—Lahti v. Tamarack Min. 
Co., 152 N.W. 907, 186 Mich. 18, 
L.R.A.103CD 405. 

39 C.J. p 617 note 82. 

46. U.S.—Pesorant v. Cerillos Coal 

R. Co., N.M., 20 S.Ct. 9,67, 178 U. 

S. 409, 44 L.Ed. 1127, 

39 C.J. p 617 note 83. 

47. IlL—Stroob v. St. Louis & 
0'Fallon Coal Co., 165 Ill.App. 304, 

48. U.S.—Big Veln Pocahontas .Co. 
V. Repass, Va., 238 P. 332, 151 C. 
O.A. 348. 

39 C.J. p 618 note 85. > 
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d- Toois and Appliances 

(1) In general 

(2) Applianoes constructed as part of 

work 

(1) In General 

The master !s liable for the negllgence of a servant 
Intrusted with the nondelegable duty of the master to fur- 
nish safe toois, machinery,* and other appliances; but 
ordinarlly he may rely on the fellow-servant rule to escape 
liabllity for negllgence in matters of detaii in the man- 
agement of safe machinery and appliances. 

The mastcr’s duty to furnish safe toois, ma¬ 
chinery, and other appliances is nondelegable, dis- 
cussed supra § 204, and a servant to whom sucli 
duty is intrusted is a vice principal and the master 
is liable for his omission or negligcnce with respeet 
thereto.'^^ There are, howcver, many matters of 
detaii in the management of safe and adequate ma¬ 
chinery and appliances which must be intrusted to 
the operatives and as to which the master owes no 
duty except the employment of competent work- 
mcn,50 and the line of division between the duty 
of the master to furnish and maintain safe and 
adequate machinery and appliances and that of the 
operative to manage and liandlc it with prudence 
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and care is difficult to define by any general descrip- 
tion.51 

It has been held that, where the master has fur- 
nished safe appliances and the negligence consists- 
in their usc^^ or in the failure to use them at all, or 
the use of improper instead of proper appliances- 
furnished, or tVe use pf defective appliances where 
other safe appliances of the same kind had beea 
furnished,S3 the negligence relates to a detaii of 
the Work, and the master is not liable on the theory 
of inability to delegate a personal duty. So, where 
the master has furnished safe toois and appliances, 
he is not responsible for an injury resulting from 
the use of a defective or insufficient appliancc sc- 
lected by a coemployee from the aggregate fur- 
nished,®^ but the master is not relieved from lia- 
bility by the fact that he has furnished other safe 
material where the unsafe material is mingled with 
it and the defect is not discernible by a coemployee 
using such care as might rcasonably be expected of 
him.55 There is also authority for the view that, 
where a safe appliancc has been furnished but the 
right of the servants gencrally to use it depends on 
the consciit of another servant, the negligence of 
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49. U.S.—Southern Kraft Corpora¬ 
tion V. I-^arnoll, C.C.^.Miss., 6-5 F. 
2d 785—J. R. Hanify Co. v. West- 
borg-. O.C.A.Or., 16 F.2cl 652. 

Fla.—Cronshaw Bro.s. Produco Co. v. 
Harprr, 194 So. 353, 142 Fla. 27. 

Kan.—Fisihburn v. Intornational ITar- 
veslcr Co., 138 P.2d 471, 157 Kan. 
43. 

Ky.—Nugent Sand Co. v. Howard, 11 
S.W,2d 985, 227 Ky. 91. 

Miss.—PrlCf V. Taylor, 1 So.2d 784, 
191 Mlss. 892—Wilbe Lumber Co. 
V. Calhoun, 140 So. '680, 163 Miss. 
80. 

Mo.—Corpus Juris cited in Graczak 
V. City of St. Louifl, 202 .S.W.2d 
776, 777—Wall v. Philip A. Rohan 
Boat, Boller & Tank Co., 62 S.W.2d 
764, 333 Mo. 619—Warner v. Oriol 
Glass Co., 8 S.W.2d 846, 310 Mo. 
1196, 60 A.L.n. 448—Allcn v. Mis- 
souri Pac. Ry. Co., 294 S.W. 80— 
Sh(‘ppnrd V. Robinson, App,, 299 
S.W. 842—Watson v. Energy Con.st. 
€o., 28G S.W. 715, 220 Mo.App. 362. 

N.C.—Bradford v. English, 130 S,E. 
705, 190 N.O. 742. 

S.C.—Nuckolls V. Great Atlantic & 
PaciOc Tea Co., 5 S.E.2d 862, 182 
S.C. 156. 

Va.—Colonna Shipyard v. Dunn, 145 
S.B. 342, 151 Va. 740, certiorari do- 
nied 49 S.Ct. 253, 279 U.S. 840, 
73 L.Ed. 986. 

Wash.—Miller v. Alaska S. S. Co., 
246 P. 296, 139 Wash. 207. 

39 C.J. p '618 note 88. 

Abseuoe of gross uegllgenoe 
It is no defense to the master in 


an action brought against him for 
injuries resulting from the failure 
to furnish the servant with applianc- 
e» rea.sonably safe for the purposos 
intonded that the superior servant 
intrust<id with Ihe duty of furnish- 
ing the appliances was not guilty of 
gross negllgence.—Nugent Sand Co. 
V. IXoward, 11 S.W.2d 98-5, 227 Ky. 
91. 

Befoctlve electric cord 

I31ectrician’s negligence in furnish- 
ing fellow employ-ee repairlng shlp 
with defective elcctric cord causing 
injuries did not relievo employer.— 
Colonna Shipyard v. Dunn, 145 S.E. 
342, .161 Va. 740, certiorari denied 49 
S.Ct. 253, 279 U.S. 840, 73 L.Ed. 986. 

Xeeplng truefc in safe condltlon 

Employec discharging employer's 
nondelegable duty to keep truck in 
reasonably safe condition wa.s held 
not fellow servant of employee in- 
jured in cranking truck.—Mississippi 
Utilitlos Co. V. Smith, 145 So. 896, 
166 Miss. 105. 

railure to furnish proper chooks 

Fellow-servant doctrine did not 
apply if employer did not furnish 
proper chocks to hold reels of paper 
which crushed employce’s leg, and 
men were instructed not to use 
wooden plugs, which could have been 
used as chocks.—Southern Kraft Cor¬ 
poration V. Parnell, C.C.A.Mias., 65 
F.2d 785. , 

SO. Mich.—Lahti v. Tamarack Min, 
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Co., 152 N.W. 907, 186 Mich. 18, 
L.R.A.1016D 405. 

39 C.J. p 619 noto 89. 

51. Cal,—Helling v. Schlndler, 78 T. 
710, 145 Cal. 303. 

52. Mo.—Graczuk v. City of St. Lou- 
is, 202 S.W.2d 775. 

39 C.J. p 620 note 91. 

“Where an appliance is rcasonably 
safe to operate, and its operation 
necoMsarily rc.sts upon the caro, in- 
telligonco, and fidelity of the fellow 
servants of tho person injured, the 
master will not be held re.sponsible 
for an accident the nature of which 
indioates that it must have been due 
to the manner in which tho appli¬ 
ance was operatod."'—Graczak v. City 
of St. Louis, Mo., 202 S.W.2d 77-5, 
777. 

53. N.H.—Ircland v. E. J. Rinney, 
Inc., 18 A.2d 760, 91 N.H. 323. 

39 C.J. p C20 note 93. 

54. N.H.—Ircland v. E. J. pinney, 
Inc., supra. 

39 C.J. p 621 note 93. 

55. Mass.—Oushing v. G. W. & P, 
Smith Iron Co., 80 N.E. 696, 194 
Mass. 310. 

“Where a Quantity of appliances 
are furnished, all presumably suita- 
ble for the work, but some of them 
defective, the fact that a seloction 
must be made by a fellow servant of 
an injured workman is unimportant, 
and the use of ono of them which 
is defective wiU not shift the re- 
sponslbility.”—J. R. Hanify Co. v. 
Westberg, C.C.A.Or., 16 P.2d 552, 663. 
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the latter is chargeable to the master.56 

AppUances furnished hy servant, Where a serv¬ 
ant is authorized or required by the employment 
himself to furnish his own appliances for the work, 
the master is not liable where a fellow servant is in- 
jurcd because of defects therein.®'^ A fortiori 
where machinery is furnished by a fellow servant 
against the master^s orders, the master is not lia- 
ble.58 

StaMory duties. Under statutes requiring the 
guarding of machinery the negligence of a coem- 
ployce in failing to replace a statutory guard is not 
that of a fellow servant,and the same rule ap- 
plies to the failure to use a guard.^O However, a 
statute requiring the furnishing of safe appliances 
does not make the master liable for the negligence 
of a coservant in operating a safe appliance.®^ A 
master cannot escape liability under a statute re¬ 
quiring him to guard dangerous machinery by or- 
dering a subordinate employee to creet or assemble 
machinery in the ercction or assembling of which 
the superiors are also engaged.®^ A statutory duty 
to avoid projecting set screws or bolts on rcvolving 
machinery cannot be delegated.®^ 

Applications of rulc to railroads, The duty of a 
railroad company to furnish its servants safe cars 
and locomotivcs is nondelcgablc.®^ Qn the other 
hand, where the injury does not resuit from the 
failure to furnish safe cars and locomotivcs but 
from the negligence of a fellow servant in the use 
thereof, the railroad company ordinarily is not lia- 
ble.ss jTor instance, where proper ear couplcrs are 
furnished by the railroad company, it is not liable 
to a servant for the negligence of a coservant in 
using defective couplcrs.Where a railroad com¬ 
pany provided a proper headlight for its locomotive, 
the negligence of its servants in failing to light it 


was held the negligence of a fellow servant.®'^ 

(2) Appliances Constructed as Part of Work 

(a) In general 

(b) Platforms, scaffolds, and runways 
(a) In General 

Where the master undertakes merely to furnish the 
materiais for the construction of an appliance by the 
workmen, the negligence of an employee In constructing 
the appliance is generally held to be that of a fellow 
servant for which the master is not liable. 

The rule as to the nondciegable duty to furnish 
a safe place and appliances is subject to the excep- 
tion that, where the master undertakes merely to 
furnish the materiais needed for the construction of 
some appliance which is to be constructed by the 
workmen thcmselves as incident to the main work, 
the master’s duty is performed if he furnishes suita- 
ble matcrial and competent workmen, and the neg¬ 
ligence of a coservant who constructs the appliance 
by which the employee is injured is that of a fellow 
servant for which the master is not liable.68 In oth- 
er words, if the preparation of the appliance is a 
part of the work which the servant is required to 
perform, the master is not liable for any dcfect in 
its preparation owing to the negligence of another 
servant.The fact that an injured servant did not 
become an employee until after the negligent act 
complaincd of does not alter the relation of fellow 
servants.'^^ However, where an appliance is con¬ 
structed by one set of employces and is afterward 
used by other employces under the dircction of the 
master, the servants constructing it are not regard- 
cd as the fellow servants of thosc using and 
in construction work '*it has been held that a por- 
tion of the work when completed may bccome an 
appliance furnished by the master by which the re- 
maining work is to be prosecuted.72 Where the 


56. U.S.—Mardis v. Millor, Neb., 241 
F. 470, 154 C.O.A. 302. 

39 C.J. p 621 note 95. 

57. Pa.—iCorpus Juris cited In 

Hartz V. Schafer, 164 A. 713, 303 
Pa. 449. 

39 C.J. p 621 note 96. 

58. U.S.—Callaway v. All«n, 111., 64 
F. 297, 12 C.C.A. 114. 

Md.—McGee v. Cuyler, 75 A. 970, 112 
Md. 314. 

59. Minn.—Davidson v. Flour City 
Ornamental Iron Works, 119 N.W. 
483, 107 Minn. 1’7, 131 Am.S.R. 433, 
28 L.H.A.,N.S., 332. 

39 C.J. p 624 note 17. 

60. lowa.—Murray v. Daley, 146 N. 
W. 461, 164 lowa 612. 

89 C.J. p 624 note 18. 

61. N.Y.—^Walters v. George A. 
Fuller Co.. 81 K.Y.S. 919, 82 App. 

,^.piv. 254. 


62. Wls.—Herninir v. Holt Lumber 
Oo., 140 N.W, 1102, 153 Wis. lOl. 

63. TJ.S.—^National Fire Prooflng Co. 
v. Andrews, Ohio, 158 F. 294, 85 C. 
C.A. 626. 

64. S.C.—Scott V. Atlantic Coast 
Line R. Co., 06 S.E. 305, 109. S.C. 
471. 

39 C.J. p 624 note 23. 

65. Wis.—^Whitwam v. Wisconsin & 
M. R. Co., 17 N.W. 124, 68 Wis. 
408. 

39 C.J. p 624 note 24. 

66. Mass.—Thyng: v. Fitchburg R. 
Co., 30 N.E. 169, 156 Mass. 13, 32 
Am.S.R. 426. 

N.Y.—Sweeney v. New York, N. H. 
& H. R. Co., 10 N.Y.S. 305, 68 N.Y. 
Super. 223. 

67. Md.—Pennsylvania R. Co. v. 
Wachter, 60 Md. 396. 
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Minn.—Colllns v. St. Paul & S. C. R. 
Co., 14 N.W. 60, 30 Minn. 31. 

68. Wis.—Hoveland v. National 
Blower Works, 114 N.W. 795, 134 
Wis. 842, 14 L.R.A.,N.S., 1264. 

39 C.J. p 621 note 98. 

69. Cal,—Leishman v. Union Iron 
Works, 83 P. 30, 148 Cal. 274, 3 L. 
R.A.,N.S., 500. 

39 C.J. p 621 note 99. 

70. Mass.—0’Connor v. Rich, 42 N. 
E. 111, 164 Mass. 660, 49 Am.S.R. 
483. 

39 C.J. p 622 note 1. 

71. Wash.—McKenzie v. N o r t h 
Coast Colliery Co., 104 P. 801, 55 
Wash. 495, 28 L.R.A.,N.S., 1244. 

39 C.J. p 622 note 2. 

72. Cal.—Majors v. Conner, 121 P. 
371, 162 Cal. 131. 
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preparation of the appliances is neither intrusted to, 
nor assumed by, the employees, the master may be 
guilty of neg-ligence in furnishing defective appli¬ 
ances, although the workmen themselves are em- 
ployed in the preparation of them.73 

(b) Platforms, Scaffolds, and Runways 

Negligence of an employee in constructing a scaffold, 
platfopm, runway, or the like Is generally held that of a 
fellow servant, where the master has furnished proper 
materiais for the work; but the master is liable where 
he has supplied defective materiais. 

Where a master ftirnishes proper materiais for a 
scaffold, platform, runway, or the like, and it is 
constructed by coservants of one injured because of 
a defcct thercin, as a part of the work which they 
are cmploycd to do, the master ordinarily is not 
liable.'^^ On the other hand, it has generally been 
held that, where the appliance is furnished by the 
master as a complcted instrumcntality for the use 
of the employees who are to work thereon, the fel- 
low-scrvant rulc is not applicable;*^^ and in some 
cases the master has been held liable on the theory 
that the scaffold was of a permanent character.'^® 
The master is liable for the furnishing of improper 
or defective materiais to be used in constructing the 
scaffold, and where the duty to furnish the materi¬ 
ais is dclegated to a servant, he becomes a vice 
Principal with respeet thereto.'^'^ An employer is 
not liable for negligence of his superintendent in 
sending a workman on staging constructed by other 
contractors with their own planks and for their own 
purposes.'^^ 

Stahitory duty, The master is generally held 
liable where the duty to furnish safe and suitable 


scaffolding and like appliances is imposed by stat- 
ute.79 There is, however, some authority holding 
that the defense of fellow Service is available as re- 
speets responsibility for the construction of a work- 
ing place, such as a scaffold, despite a statute pro- 
viding that all scaffolds or structures used in the 
erection of any building shall be well and safely 
supported and so secured as to insure the safety of 
persons working thereon.^o 

Surperznsion of foreman. In those jurisdictions 
in which the superior-servant rule is not followed, 
as discussed supra § 332 e (2), the master is not 
liable under the general rule exempting him from 
liability where the appliance is constructed by co¬ 
servants of the one injured, although it was con¬ 
structed and erected under the supervision of a 
foreman.Under the superior-servant rulc, how¬ 
ever, negligence of a foreman may be attributcd 
to the master.S^ 

e. Maintenance, Inspection, and Eepair 

(1) In general 

(2) Railroads 

(1) In General 

Although the authorlties are not unanimous, the 
general rule is that an employee discharglng the ‘master's 
duty of Inspection and repalr is not a fellow servant of 
an employee injured by his default; but this rule does 
not apply to simple incidental repairs of a temporary 
character. 

The duty of the master to furnish a safe place 
and appliances is a continuing one and is nondelcga- 
ble, as discussed supra §§ 201, 204. Hence it is the 
rule in most jurisdictions that, although the master 


73. Minn.—Blomgulst v. Chlcago, M. 
& St P. R. Co., 62 N.W. 818, 60 
MInn. 420, 

Mo.—Adair v. Kansas City Tormlnal 
R. Co.. 220 S.W. £120, 282 Mo. 133. 

74. Ark.—Saxon v. Barksdale, 272 S. 
W. 647, 168 Ark, 973. 

N.H.—Martin v. Kimball, 4 A.2d 653, 
90 N.H. 91. 

89 C.J. p 622 note 6. 

Xmproper installatlon of Iblocks and 
tackles 

Where fact that fellow employees 
and not employer, usuaily installed 
blocks and taoklc*.<! for une of pipe 
fittera was undisputod, pipe fittpr, 
who was injured by fall of block and 
tackle, could not recover for em- 
ployco's failure to install it proper- 
ly, reg-ardless of what class of cm- 
ployees aclually Installed it.—Galla- 
gher V. California Brick Co., C.C.A. 
Fla., 6 F.2d 464. 

Selectiou of short planks 
Plasterer's tender, selecting or re- 


arrangingr planks on scaffold as or- 
derod by foreman, was Injured plas- 
teror's fellow servant, for whose 
negligence in selecting planks too 
short to span uprights plastering 
contractor was not liable.—Mcintyre 
V. Mcintyre, 171 A. 329, 86 N.H. 479. 
Rresence of employer 
Fact that employer was present 
during erection of scaffold did not 
mako fellow servant defense inap- 
plicable where employor did not di- 
rect work.—Guthrie v. Gillespie, 6 
S.W.2d 886, 319 Mo. 1137. 

75. N.H.—Martin v. Kimball, 4 A.2d 
653, 90 N.H. 91. 

39 C.J. p 623 note 7. 

76. 111.—Edward Hines Lumber Co. 
V. Ligas, '50 N.E. 225, 172 111. 316, 
64 Am.S.R. 38. 

39 C.J. p 623 note 9. 

77. Eia.—lOorpos aTurls olted in 
American Box & Lumber Co. v. 
Chandler, 165 So. 382, 383, 122 Fla. 
169, 


Kan.—Sunderland y, Stoanson, 252 P. 
221, 122 Kan. 250. 

N.C.—Butler v. Armour & Co., l37 S. 

B. 813, 193 N.C. 632. 

89 C.J. p 623 note 8. 

78. Mass.—Granara v. Jacobs, 98 N. 

E. 1029, 212 Mass. 271. 

78. Wis.—Ponder v. General Constr. 

Co., 130 N.W. 884, 14<6 Wis. 1. 

89 C.J. p 622 note 6. 

80. Mo,—Wall V. Philip A. Rohan 
Boat, Boiler & Tank Co., 62 S.W. 
2d 764, 333 Mo. 619—Guthrie v. 
Gillespie, 6 S.W.2d 886, 319 Mo. 
1137—^Williams v. Ransom, 136 S. 
W. 349, 234 Mo. 55. 

81. N.H.—Frame v. Houston, 100 A. 
546, 78 N.H. 375. 

39 C.J. p 624 note 13. 

82. Mo.—Neves v, Green, 86 S.W. 
508, 111 Mo.App. 634. 

Tenn.—Griffln v. Parker, 164 S.W. 
1142, 129 Tenn. 446, L.R.A.1917F 
497. 
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has employed a competent servant for the purpose 
of kccping the place and applianccs safe and dis- 
■charging his duty of inspection and repair, such 
servant is not a fellow servant of ane who has been 
injured by his default.83 Accordingly, under the or- 
dinarily accepted rule, the duty to inspect a mine 
and its appliances cannot be delegated so as to re- 
lieve the master from responsibility where a miner 
is injured because of the failure to do so.s^ Like- 
wisc the duty to take precautions to avoid injuries 
from unexploded /blasts is regarded as nondelega- 
ble.S5 An employee making repairs ordinarily is 
regarded as performing a nondelcgable duty of the 
master and as such not a fellow servant of an em¬ 
ployee injured by his negligence while so engaged,^® 
although there is also authority to the contrary.S^ 
In some jurisdictions the rule seeins to be that, i£ 
the master has exercised due care in selecting a 
competent servant to inspect and repair, such serv¬ 
ant is a mere fellow servant while in the perform- 
ance of that duty.^S 

There is no nondelcgable duty of inspection of an 
appliance constructed by the servants in the coiirse 
of their employment.^^ If both the negligent and 
the injured servant were engaged in repair work, 
the master has been held not liable.^o The master 
is not liable where the duty devolving on the negli¬ 
gent servant could have been fulfillcd by merely re- 
placing'the defective appliance with a sound appli¬ 
ance from a stock furnished by the mastcr.^^ A 
failure to report to the proper servant an appliance 
that is out of order and needs repairs does not of 
itself make the master liable for an injury resultin^ 


from the failure of repair., 

Incidental inspection and repair, The rule that 
a servant intrusted with the duty to inspect and re¬ 
pair is not a fellow servant does not apply to defects 
arising in the daily use of the machines or appli¬ 
ances, which are not of a permanent character and 
do not require the help of skilled mechanies to re¬ 
pair, but which may easily be and are usually rem- 
edied by-the workmcn, and to repair which proper 
and suitable materials are supplied;^^ and,- when 
the employee's duty to inspect or repair is incidental 
to his duty to use the apparatus in the common em- 
ployment, hc is not intrusted with the master’s duty 
to his fellow servants, and the master is not re- 
sponsible to his fellow servants for his negligence.34 
The master is not bound to inspect simple hand 
tools while in the possession of his servants to see 
that they do not become defective, as discussed su¬ 
pra § 235, and, when he has furnished a sufficient 
number of tools of this character which remain in 
the possession of the employee, the master is not 
liable for the act of an employee who is not charged 
by him with any duty to look after or provide tools 
of this character in selecting one which is defective 
and unfit for use.^^ Where the work which the 
servants are employed to do necessarily changes the 
character of the appliances as to safety as the work 
progresses, the duty of care for the safety of ap¬ 
pliances in such cases devolves on the servants to 
whom the work is intrusted.^® 

(2) Railroads 

As a general rule, although the authorities are not 


83. Va.—^Colonna Shipyard v. Dunn, 
145 S.E. 343, 151 Va. 740, certio¬ 
rari denied 49 S.Ct. 253, 279, U.S. 
840, 73 L.Ed. 986. 

39 C.J. p 625 note 31. 

JMCotor vehicles 

(1) The employers of automobile 
salesman, injured while demonstrat- 
inff an alJegedly defective automo¬ 
bile, could not escape llability for his 
injuries on ground that alle&ed neg¬ 
ligent inspection of automobile was 
that of salesman's fellow servant 
for which employers were not liable. 
—Eudora Motor Co. v, Womack, 111 
S.W.2d 630, il0'5 Ark. 74. 

(2) Master’s liability to truck 
driver’s helper for injuries sustained 
in truck accident could not be de- 
feated on ground that master's neg¬ 
ligence In failing to repair brakes 
was negligence of truck driver who 
was fellow servant of injured helper, 
where driver had burden of seeing 
that truck was kept in condition, 
since he was vice Principal with re- 
spect, to such duty.—^Aronoviteh v. 
Ayres. 193 S.E. 624, 169 Va. 308. 


84. U.S.—Oowen v. Bush, Ind.T., 76 
F. 349, 23 C.C.A. 196. 

39 C.J. p 626 note 33. 

85. Mass.—Hooe v. Boston & N. St. 
R. Co., 73 N.E. 341, 187 Mass. 67. 

39 C.J. p 627 npte 34. j 

88. Or.—Piold V. Northwest Steel 
Co.. 135 P. 320, 67 Or. 126. 

39 C.J. p '627 note 38. 

87. lowa,—Foi^burg v. Phillips Fuel 
Co., 61 N.W. 400, 93 lowa 64. 

N.Y.—Meeker v. C. R. Remington & 
Son Co., i65 N.Y.S. 1116, 53 App. 
Div. 692. 

88. Md.—Harris, v. Consolidation 
Coal Co., 73 A. 805, 111 Md. 209. 

39. C.J. p 626 note 32. 

88. U.S.—Phoenix Brldge Co. v. Cas- 
tleberry, SvC., 131 F. .176, 65 C.C.A. 
481. 

90. Cal.T—Gardstrom v. L. E. Whlte, 
Lumber Co., 132 P, '842, 21 Cal.App. 
744. 

39 C.J. p 628 note 46. 
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91. , Mich.—Avikainen v. Baltic Min, 
Co., 125 N.W. 64-5, 160 Mich. 375, 
136 Am.S.R. 443. 

39 C.J. p 627 note 36. 

92. Mass.—Dodgo v. Boston & A. R. 
Co., 29 N.E. 1086, 156 Mass. 448. 

39 C.J. p 627 note 37. 

83. Mass;—Rice v. King Phillip 
Mills, 11 N.E. 101, 144 Mass. 229, 
69 Am.R. 80. 

39 C.J. p 627 note 40. 

94. N.H.—Jaques v. Great Falis 
Mfg. Co., 22 A. 552, 66 N.H. 482, 13 
L.R.A. 824. 

39 C.J. p 627 note 41. 

95. Ind.—American Car & Foundry 
Co. V. Nachand, 93 N.E. 1083, 47 
Ind.App. 204. 

39 C.J. p 628 note 43. 

99, U.S.—^Westinghoiise, Church, 
Kerr & Co. v. Callaghan, Mo., 156 
F. 397, 83 C.C.A. 669, 19 L.B.A., 
N.S., 361. 
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unanlmous, a servant havfng the duty to repaJp or In- 
spect cars or other rallroad appliances is not considered 
a fellow servant of other rallroad employees Injured by 
HTiproper performance of such duty so as to relieve the 
rallroad company of liability. 

The general rule is that a servant employed to 
repair or inspcct cars, en^ines, or other appliances 
is not a fellow servant of other employees of the 
railroad engaged in working on the trains or about 
the yards, where the lattcr are injured by the neg- 
ligence of the former in failing properly to inspect 
or repair.97 In other words, the duty of a railroad 
company to furnish safe appliances and a place to 
Work extends to the inspection and repair thereof.^s 
There are decisions, however, exempting the rail¬ 
road company, where it has used due care in se- 
lecting a competent servant to inspect and makc re- 
pairs,®9 at Icast where the negligcnce was in in- 
specting the loading of a cari or where the duty of 
inspection is incidental to the use of an appliance.^ 
Where defects are latent and not discovcrable by 
an ordinary inspection, it has been held that the 
master is not liablc where he has employed a com¬ 
petent inspector.3 

Car inspector. A car inspector ordinarily is re- 
garded as vested with a duty of the master so as 
to be a vice Principal.^ He is not a fellow servant 
of a trainman so as to relieve the master from lia¬ 
bility for the ncgligence of such inspector in fail¬ 
ing to discover a dcfect which caused an injury to 
the trainman.^ There is, however, authority to the 
cffcct that all that is required of the master is the 
furnishing of a competent servant® 

Track repairers or inspectors. Although there is 
some authority to the contrary,^ an inspector of the 
roadbed of a railway,® or track repairers, including 
a scction foreman, whose negligence in keeping the 

97. U.S.—Atehison, T. & S. F. R. 

Co. V. Mulligan, 111., 6'7 F. 669, 14 
C.C.A. 647, certiorari denled 16 S. 

Ct 1198, 168 U.S. 676, 41 L-Bd. 

311. 

89 C.J. p 628 note 61. 

98. U.S.—Texas & P. R. Co. v. Bar- 
rett, Tex., 67 F. 214, 14 C.C.A. 373, 
afflrmed 17 S.Ct. 70T, 1-66 U.S. 617, 

41 L.Bd. 1136. 

89 C.J. p 629 note 62. 

99. Ala,—Mobile & O. R. Co. v. 

Thomas, 42 Ala. 672. 

89 C.J. p 620 note 63. 

1. Mich.—Lellls v. Michlgan Cc*nt. 

R. Co., 82 N.W. 828, 124 Mich. 37, 

70 L.R.A. 689. 

39 C.J. p 629 note 64. 

Liability for improper loadingr gen- 
erally see supra § 212. 

2. Pa.— Sage v. Baltlmore & O. R. 

Co., 67 A. 985, 219 Pa. 129—Shu- 
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road in repair is the cause of the injury,® ordinarily 
are not regarded as fellow servants of injured train 
employees. A similar rule applies as to employees 
charged with the duty of repairing a railroad 
bridge.i® 

Oars of amother rmlroad company. A raijroad 
company is bound to inspect the cars of another 
company used upon its road, just as it would inspect 
its own cars. It owes this duty as master, and is 
responsible for the consequences of such defects as 
would be disclosed or discovered by ordinary inspec¬ 
tion. When cars come to it from another road, 
which cars have defects, visible or discernible by 
ordinary examination, it must either remedy such 
defects or refuse to take the cars, and one to whom 
such duty is delegated has been held a vice princi- 
pal.ii 

f. Supervision and Direction 

An employee perferming the master^s prlmary duty 
of directing or supervising the work, and adopting nec- 
essary precautions to permit the work to be carried on 
safely, ordinarily ia not considered a fellow servant of 
those injured by his neglect. 

One to whom the master has intrusted his pri- 
mary duty to exercisc such direction, control, and 
supervision over the work as may be required to 
carry it on with reasonable safety to those employed 
therein is, in the performance of such duty, not a 
fellow servant.l 2 

As a general rule, an employee to whom is dele- 
gated the duty of the master to protcet other cm- 
ployecs against injury and to cxercise reasonable 
care to keep the working place safe cannot be re¬ 
garded as a fellow servant of those injured by his 

8. U.S.—Long Pole Lumber Co. v. 
Gross, Va., 180 F, 5, 103 C.C.A. 
369. 

39 C.J. p 628 note 48. 

9. Ind.—Indiana Union Tract. Co. r. 
Long, 96 N.B. 604, 176 Ind. 532. 

39 C.J. p 628 note 49. 

10. Or.—Carlson v. Oregon Short- 
Llne & U. N. R. Co., 28 P. 497, 
21 Or. 460. 

39 C.J. p 628 noto 50. 

11. N.Y.—Eaton v. New York Cent. 
& H. R. R. Co., 67 N.E. «609, 163 
N.Y. 391, 79 Am.S.R. 600. 

39 C.J. p 630 note 61. 

12. N.C.—Bradford v. English, 130 
S.E. 705, 190 N.C. 742. 

Wash.—Reynolds v, International 
Stevedorlng Co., 245 P. 1, 13£ 

Wash. 690. 

39 C.J. p 631 note 66. 

Master's duty of superlntendenc.^ 
see supra $ 320. 


gard V. Union Tract. Co., 61 A. 325, 
201 Pa. 662. 

3- Ind.—Indiana, I. & I. R. Co. v. 
Snyder, 32 N.E. 1129, reheard 89 
N.E. 912, 140 Ind. 647. 

4. U.S.—Erie R. Co. v. Schomer, 
Ohlo, 171 P. 798, 96 C.C.A. 4'68. 

39 C.J. p 630 note 57. 

5. U.S.—Terre Haute & I. R. Co. v. 
Mansberger, Jll., 66 F. 196, 12 C. 
C.A. 574, rehearing denled 67 P. 
67. 14 C.C.A. 306. 

39 C.J. p 630 note 68. 

6. Ark.—St. Louis, I. M. & S. R. Co. 
V. Rice, 11 S.W. 699, 61 Ark. 467, 
4 L.R.A. 173. 

39 C.J. p 630 note 69. 

7. N.C.—Rlttenhouse v. Wilmington 
St. R. Co., 26 S.E. 922, 120 N.C. 
544. 

39 C.J. p 628 note 47. 
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neglcct.^3 So the act of an cmployee is that of a 
vice Principal wherc he assig:ns cniployees to their 
varicus tasks,!'^ qj- spccifics the places where they 
shall work,^^ or instructs thcm as to the work which 
thcy are to do.^® 

g. Instructions and Warnings 

(1) Tn general 

(2) Warnings during progress of work 
(1) In General 

The duty of a master to warn servants of the dan- 
gers of the employment ordinarily cannot be delegated to 
an employee so as to permit the mastec to escape liabll- 
ity for a breach of such duty. 

A master who owes a duty to instruet and warn 
the servant as to the dangers of the employment 
ordinarily cannot escape liability for injuries re¬ 
sui ting from a breach of such duty on the ground 
that the employee to whom such duty was intrusted 
was a fellow servant of the injured employee, 
although there is some authority to the effect that 
the ncgligcnce, if any, may be that of a fellow serv¬ 
ant wherc the work is of such a character as to re¬ 
quire no special skill or instructionis or where the 
danger is obvious and the servant has had expe- 
rience.i^ 

Assurances of safety and promiscs io 7mrn. An 
employee acting within the scope of his authority 
in making assurance of safety,and in promising 


to warn the coemployee in case of danger,or to 
protect him,22 has been hcld to be acting as a vice 
Principal and not as a fellow servant. On the other 
hand, it has been hcld not to have been within the 
authority of a particular employee to agTcc to guard 
other cmployecs against danger,23 and also that the 
master is not bound by an assurance given as a 
mere detail of the work.24 In order to constitute 
an assurance of safety it is not ncccssary that the 
cmployer, represented in the person of his foreman, 
should in express ternis assure Ihc employee of the 
safety of the work, but it is sufficient if under the 
'circumstances the forcman’s acts and words are in 
effect such an assurance.25 

(2) Warnings during Progress of Work 

As a rule the master is not responsible for an em- 
pIoyee's breach of a duty to warn of dangers arising 
from exeeution of the detaiis of the work; but he may be 
liable for an employee’s failure to warn of a danger im- 
pending because of some Independent act performed for 
the master's purpose. 

It is difficLilt to reconcilc the authorities on the 
question whether the neglect of a servant charged 
with the duty of warning the cmployecs of dangers 
arising during the progress of the work is to be rc- 
garded as that of the master or that of a fellow 
servant.26 On the proposition that the duty to in¬ 
struet and warn as to dangers arising from the 
exeeution of the gencral dctails of the work relatos 
to the duties of the servants as bctwecn thcmsclves 


13. Kan.—Kreigh v. Westinghous-e, 
122 P. 890, 86 Kan. 838. 

89 C.J. p 631 note 70. 

Precautions against injury generally 
see supra § 262. 

precautions against eleotric shock 
Where lineman was working near 
high-powered wlre, the duty of pow- 
er company to deCnergize wire by ei- 
ther turning otS. switch or requiring 
lineman to insulate the wire with 
a rubber blanket could not be dele¬ 
gated to foreman in charge of work, 
—Mississippi Power & Light Co. v. 
Merritt, 12 So.2d 527, 194 Miss. 794. 

14. Wis.—Horn v. La Crosse Box 
Co.. 101 N.W. 935, 123 Wis. 399. 

15. Pa.—Mapes v. Pittsburg Provi- 
sion & Packing Co., 31 Pa.Super. 
453. 

16. Mich.—McDonnell v. Central 
Drug Co., 1136 N.W. 383, '170 Mich. 
291. 

S9 C.J. p 681 note 73. 

17. Minn.—Jenkins v. Jenkins, 19 N. 
W.2d 389, 220 Minn. 21'6. 

Mo.—Gettys v. American Car & 
Poundry Co., 16 S.W.2d 86, 322 
Mo. 787—Stuba v. American Car 
& Foundry Co., App,, 270 S.W. 145. 
N.H.—Bilodeau v. Gale Bros., 140 A. 
172, 83 N.H. 196. 


R.I.—Boottger v. Mauran, 12 A.2d 
285, 64 R.I. 340. 

Tex.—Corpus Juris oited in Fort 
Worth Elevators Co. v. Kussell, 70 
S.W.2d 397, 401, 123 Tex. 128. 

39 C.J. p 631 note 75. 

Master's duty to instruet and warn 
see supra §§ 284-306. 

18. Mich.—Rocpcke v. Michigan 
Cent. R. Co., 59 N.W. 243, 100 Mich. 
541. 

30 C.J. p 632 note 77. 

19. Mass.—^Wolfe v. New Bedford 
Cordage Co., 76 N.E. 222, 189 Mass. 
591. 

39, C.J. p 632 note 78. 

20. Cal.—Taylor v. Albion Lumber 
Co., 168 P. 348. 176 Cal. 347, L.R. 
A.1918B 185. 

39 C.J. p 635 note 2. 

21. Mont.—Hili V. Nelson Coal Co., 
104 P. 876, 40 Mont. 1. 

39 C.J. p 635 note 3. 

22. N.C.—Taylor v. Tallahassee 

Power Co., 94 S.E. 432, 174 N.C. 
683. 

39 C.J. p '635 note 4. ' 

23. Mich.—Guest v. Edison lUuml- 
nating Co., 114 N.W. 226, 150 Mich. 
438. 

39 C.J. p 635 note 5. 
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24. N.Y.—Schott V. Onondaga Coun- 
ty Sav. Bank, 63 N.Y.S. 631, 49 
App.Div. 503. 

39 C.J. p 635 note 6. 

25. Mo.—DobromiLsky v. American 
Car & Foundry Co., App., 293 S.W. 
451. 

roremau’s order after worker’s re- 
xnoustrazLOe 

Foreman’s order to move heavy 
iron sili nearer end of hench after 
workman romonstrated was held lan- 
tnmount to assurance of safety.— 
Dobromilsky v. American Car & 
Foundry Co., supra. 

Assurance held not given 
Foreman's statement that, If de- 
ceased and another could not move 
heavy timber ho could get two men 
who would, was held not assurance 
that timber could be safely moved as 
regards liability for decea.sod’s death 
from cerebral hemorrhage, resulting 
from moving timber.—Fort Worth & 
D. C. Ry. Co. V. Doty, Civ.App., 64 
S.W.2d 796, afllrmed Doty v. Fort 
Worth & D. C. Ry. 'Co., 96 S.W.2d 
104, 127 Tex. 521. 

26. Minn.—Anderson v. Pitlfburgh 
Coal Co., 122 N.W. 794, 108 Minn. 
455, 26 L.R.A..N.S., 624. 
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so that a failure or negligence with respect there- 
to is that of a fellow servant, exempting the master 
from liability, the decisions are in substantial ac- 
cord,27 except in so far as a contrary view is de- 
mancled hy the importance attached to the grade, 
rank, or control of the offending servant in the 
particiilar jurisdiction, as discussed supra § 332. 
Whcrc the duty of giving warning is expressiy im- 
posed by statute on the employee, the master is not 
liable for his ncglect.^S 

On the other hand, it has bcen held that a failure 
to warn of a danger impending because of some 
independent act performed for the master’s purpose 
is a failure in a primary obligation for which the 
master is liable,29 as where the employee is at work 
in a place safc in itsclf which will bccome danger- 
ous unless a prior warning of the impending danger 
is given and the master has required such warn¬ 
ing to bc given or customarily has assumed to give 
it through an employee,20 or in cases in which the 
employee can be protected in his place of work only 
by a warning that it is about to become dangerous.^i 
The duty of the master to warn his cmployees of 
dangers arising out of the progress of the work 


which are known to him but unknown to them can- 
not be delegated in such a manner as to relieve 
the master from the results of its nonperform- 

ance.22 

Starting machinery. It has been held that, where 
an employee is in a position which will become dan- 
gerous on the starting of machinery, the negligence 
of a coemployee in. starting such machinery without 
warning is attributable to the master but there 
is also authority holding the act of an employee in 
starting machinery without a signal to be the neg¬ 
ligence of a fellow servant.24 

Moving cars. According to some authorities, 
where an employee is in a work place which will 
become dangerous if railroad cars are moved with¬ 
out warning, the negligence of a coemployee in fail- 
ing to give such warning is attributable to the mas- 
ter.25 According to other authorities, liowever, the 
negligence is held to be that o£ a fellow servant.3^ 

Approach of trains. The negligence of an em¬ 
ployee in failing to give notice to other employecs 
of approaching trains has been held to be the negli¬ 
gence of the master,27 particularly where the cus- 
tom to give warning is established,®^ but the con- 


27. Ark.—McGeorge v. Henderson, 
Un S.W.2d 31, 201 Ark. 492. 

Mo.— Corpus Juris cited in Graczak 
V. City of St. Louis, 202 S.W.2d 
775, 777—State ex rei. Kroger Gro- 
cery & Baking Co. v. I-Taid, 18 S.W. 
2d 478, 323 Mo. 9. 

N.H.—Swoenoy v. Boston & M. R, R., 
.175 A. 243, 87 N.H. 90, certiorari 
deni-od 55 S.Ct. 638, 294 U.S. 728. 
79 L.Kd. 12-58. 

S.C.—Brewor v. Brooklyn Cooperage 
Co., 16-6 S.K. 85, 167 S.C. 162. 

39 C.J. p 633 note 81. 

28. 111.—Streeb v. St. Louis & 0’Fal- 
lon Coal Co., 165 111.App. 304. 

29. U.S.—Western Electric Co. v. 
Hanselmann, N.T., 136 F. 664, 666, 
69 C.C.A. 346, 70 L.R.A. 765, cer¬ 
tiorari denied 25 S.Ct. 800. 197 U. 
S. 624, 40 L.Ed. 911. 

39 C.J. p 633 note 84, 

30. Mo.— Corpus Juris cited in 

Goodwin V. Missouri Pac. R. Co., 
72 S.W.2d 988, 993. 335 Mo. 398— 
Landeaster v. National Enameling 
& Stamping Co.. App., 1 S.W.2d 
238. 

89 C.J. p 633 note 85. 

31. Kan.—Crlst v. Wichita Gas, 
Electric Light & Power Co., 83 P. 
199, 72 Kan. 135. 

39 C.J. p 634 note 86. 

XnabiUty to see dipper 
Where servant was required to 
shovel gravel in railroad car in such 
a position that he could not see 
heavy dip-per traveling Into and out 
o£ car, niaster’s duty to warn serv¬ 


ant when dipper was swung into 
car was nondelegable, and obligation 
to be diligent about giving warning 
was continuous. so that master’6 du¬ 
ty was not performed by ordering 
anolher servant to give warning, 
and negligence of such other servant 
in failing to give warning was neg¬ 
ligence of master.—Carey Reed Co. 
V. McDavid, CC.A.Miss., 120 P.2d 
843. 

32. N.H.—Dubuc V. Amoskeag In¬ 
dustries, 15 A,2d 867, 9.1 N.H. 173. 

39 C.J. p 634 note 88. 

Duty of master to warn genorally 
see supra § 284, 
luozperieuoed helper 

Corporation operating steam shov¬ 
el was held liable for negligence of 
machinist in failing to warn Inex- 
perienced helper of danger Involved 
when helper put his arm through 
spokos of wheel while at rest.— 
Philyaw V. Arundel Corporation, C. 
C.A.S.C., 61 F.2d 183. 

33. Mo.—Bentley v. American Car & 
Foundry Co., App., 18 S.W.2d 662. 

39 C.J. P 634 note 89. 

Duty to ascertain situatiou 

Piant superintendent, if authorized 
as representative of employer to 
start machinery, owed servant charg- 
ed with duty of starting machinery 
reasonable care to ascertain whether 
servant was in perilous situatlon be- 
fore starting machinery.—Price v. 
American Agr. Chemical Co., 176 S.K. 
352, 173 S.C. 618. 
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Power eaw 

The action of a vice principal, in 
turnlng on the power which started 
a .saw while plaintiif, pursuant to 
a general order of the vice principal 
and in plain slght of the latter, was 
oiling, the saw was held negligence. 
—Thomas v. American Sash & Door 
Co., 14 S.W.2d 1, 321 Mo. 102-4. 

34. lowa.'—Peterson v. Chioago, R, 
I. & P. R. Co., 128 N.W. 932, 149 
lowa 496, 46 L.R.A.,N.S., 766. 

39 C.J. p 634 note 90. 

35. U.S.—American Car & Foundry 
Co. V. Rocha, Mo., 257 F. 297, 163 
C.C.A. 381, certiorari denied 40 S. 
Ct. 11, 250 U.S. 663, 63 L.Ed. 1196. 

39 C.J. p 634 note 91. 

33. Mlch.—Jurkiewlcz v. American 
Car & Foundry Co., 111 N.W. 183, 
1-47 Mich. 622. 

39 C.J. p 634 note 92, 

37. Ky.—Cincinnati. N. O. & T. P- 
R. Co. V. Hili, 89 S.W. 523, 28 Ky. 
L. 530. 

39 C.J. p 636 note 93. 

38. Ky.—Glacken y. Cincinnati, N- 
O. & T. P. R. Co., 272 S.W. 23, 209 
Ky. 28. 

39 C.J. p 635 note 94. 

Bailroad sectlou crew 
A railroad company may be found 
liable for the negligent failure of 
one member of a section crew to 
warn his fellow's, when the person 
injured has reasonably Intrusted his 
safety to the watchfulness of, oth- 
ers, and, acting in reliance on. some- 
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trary has also been held.^® 

Blasting. The failure to give warning of a blast 
where such work is being carried on continuously 
has been held by some authorities to be the negli- 
gence of a fellow servant,while by other author¬ 
ities it has been held to be a default in the duty 
of the master.41 So the duty to warn a suoceeding 
shift of miners of an unexploded blast has been held 
not delegable,42 although, on the other hand, it has 
been held that a failure to warn an employee cn- 
gaged in making preparations for a blast as to im- 
exploded charges is the negligence of a fellow serv- 
ant^^ 

h. Briiles 

The master cannot escape responsibility for failure 
to promulgate rules necessary for the conduct of his 
business by delegating the duty to an employee; but 
where he has performed such duty he cannot ordinarily 
be held llable for failure of an employee to observe the 
rules. 

The duty of the master to promulgate necessary 
rules for the conduct of the business cannot be delc- 
gated so as to shield him from responsibility.'^^ 
However, where the master has performed his duty 
in this respect, he cannot be held liable, where he 
has used reasonable care in selecting competent 
servants, for their failure to observe such rules,^5 
although the contrary has been held where the vio- 
lation results in a failure of the master to discharge 
one of his nondelegable duties.**® Where the mas¬ 
ter knows that one set of servants have so negli- 


gently done their work as to occasion danger to a 
fellow servant, it is his duty to interpose and take 
reasonable means to see that the rules are complied 
with, the work properly done, and the danger re- 

moved.^7 

i. Orders 

An employee's order glven in the direct exepcise of 
authority conferred on him by the master, as, for exam- 
ple, where such employee direets the performance of 
work in a dangerous place, Is not usually considered an 
act of a fellow servant. 

An act in the direct exercise of the authority 
conferred by the master on one employee over his 
coemployccs is not that of a fellow servant. 
cordingly, where the negligence complaincd of is in 
the giving of an order which it is the duty of the 
employee to obey, it is not that of a fellow servant 
but is that of a representative of the master 
and an order by one in control which in effect as- 
signs the servant a dangerous place at which to 
v/ork without warning of the risk incurred partakes 
of the duty of the master and is not mercly that of a 
fellow servant.^*’-^ A like rule has been applied when 
the order is couplcd with an assurance of safety,®^ 
or where dangerous work is directed to be per¬ 
formed in an unsafe manner,^^ or where one in 
control orclcrs a servant into a dangerous place and 
then with knowledge of his prcscnce renders the 
place more dangerous by his negligent act.^^ How¬ 
ever, an order as to a mere detail of the work not 
involving an affirmative duty of the master does 


one else’9 care, has maintained no 
lookout for himself. 

Ky.—Glacken v. Cincinnati, K O. & 
T. P. JR. Co., supra. 

N.H.—Sweeney v. Boston & M. R. 
R., 175 A. 243, 87 N.H. 90, certio¬ 
rari denied 65 S.Ct. 638, 294 U.S. 
728, 79 L.Bd. 1258. 

Advlslngr workmen to znalutalii look- 
out 

A railroad which was under a duty 
to keep a lookout to warn employees 
of approaching trains could not dele¬ 
gate such duty so as to be relieved 
from liability from injuries sustain- 
ed by an employee on the ground 
that the foreman havlng the duty to 
keep a lookout told the workmen to 
look out for themselves.—Chesa- 
peake & O. Ry. Co. v. Kennard, 8 S. 
W.2d 649, 223 Ky. 262. 

30. N.Y.—House v. Lehigh Valley 
R. Co., 113 N.Y.S, 156, 128 App.Div. 
7166 —Curran v. Manhattan R. Co., 
103 N.Y.S. 3'51, 118 App.Div. 347. 

40. Ohio.—^Kelly Island Ldme & 
Transport Co.. v. Pachuta, 69 N.E. 
988, 69 Ohio St. 462, 100 Am.S.R. 
706. 

39 CU. p 335 note 96* 


41. lowa.—^Hendrickson v. U. S. 
Gypsum Co., 110 N.W. 323, 133 
lowa 89, 9 L.R.A.,N.S., 555, 12 Ann. 
Oas. 246. 

39 O.J. p 635 note 97. 

42. Wash.—Shannon v. Consolidated 
Tiger & Poorman Mln. Co., 64 P. 
169, 24 Wash. 119. 

39 C.J. p 636 note 98. 

43. N.Y.—Vitto V. ICeogan, 44 N.Y. 
S. 1, 15 App.Div. 329. 

44. N.Y,—Blosky v. Ovevscas Ship- 
ping Co., 220 N.Y.S. 95, 219, App. 
Div. 438. 

Tex.—'Corpus Juris oitod in Fort 
Worth Elevators Co. v. Russell, 
70 S.W.2d 397, 401, .123 Tex. 128 
—Morgan v. State, Civ.App., 1'70 
S.W.2d 648, reveraed on other 
grounds State v. Morgan, 170 S.W. 
2d 652, 140 Tex. 620. 

39 C.J. p 635 note 9. 

Duty to adopt and promulgate rules 
gonerally see supra § 271. 

45. U.S.—C. B. Poster Paoking Co. 
V. Lamey, C.C.A.Miss., 6 F.2a 23. 

Mo.—43orpuB Juris cited la G aczak 
V. City of St. Louis, 202 S.W.2d 
775, 779. 

39 O.J. p 63'5 note 10. 
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46. Minn.—Arvoson v. Boston Coal, 
Dock & Wharf Co., 160 N.W. 810, 
128 Minn. 178. 

39 C.J. p 636 note 11, 

47. N.Y.—Henry v. Hudson &, M. R. 
Co., 94 N.B. '623, 201 N.Y. 140. 

48. Minn.—Barrott v. Rcardon, 104 
N.W. 300. 95 Minn. 425. 

30 C.J. p 636 note 13. 

49. Oa.—Mooro v. Ross, 153 S.E. 
575, 41 aa.App. 509. 

39 C.J. p C36 note 14. 

50. Minn.—Carlson v. Northwestern 
Tei. Exch. Co., 65 N.W. 9.14, 63 
Minn. 428. 

39 C.J. p 636 note 15. 

51. Mo.—Clark v. Union Iron & 
Foundry Oo., 137 S.W. 577, 234 Mo. 
436, 46 L.R.A.,N.S., 295. 

39 C.J. p 637 note 16. 

52. Vt.—Barclay v. Wetmore & 
Mor&e Granite Co., 102 A. 493, 92 
Vt. 196. 

39 C.J. p 637 note 17. 

53. Minn.—Berneche v. Hilliard, 112 
N.W. 392, 101 Minn. 36-6. 

39 C.J. p, 637 note 18. 
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not make the employee giving it a vice principal^^ 
although it may resuit in putting the servant into a 
dangerous place.^s 

Order to do work outside employmmt The gen- 
eral rule that servants of the same master who are 
directly cooperating with each other in the particu- 
lar business are fellow servants, discussed supra § 
327, does not apply in certain cases where a serv¬ 
ant is ordered to do work outside his regular em- 
ployment,56 particularly where it exposes him to a 
danger not contemplated in the contract o£ Serv¬ 
ice and this rule has been applied in cases where 
one having the control and direction of a minor em¬ 
ployee orders him to undertake an act outside of 
the scope of his employment and of a hazardous 
character,58 although there is also authority to the 
contrary.5^ 

Train dispatcher. Although there is some author¬ 
ity to the contrary,80 a train dispatcher having con¬ 
trol of the movements of trains upon a railroad is, 
in the performance of his duties as such, ordinarily 
held to be a vice principal as to other employees of 
the railroad injured by rcason of his negligence;®! 
and one who performs the duties o£ a train dis- 
•patcher,®^ such as a station agent,58 is a vice princi¬ 
pal while acting as train dispatcher. 

Tclcr/raph operators and other servants transmit- 
ting orders. One who merely transmits orders has 
been held a fellow servant.®^ Thus a telegraph op¬ 


erator whose duty it is to transmit information with 
respect to the location of trains upon the road and 
communicate instructions for running them, re- 
ceived by him from the train dispatehers, is the 
fellow servant of employees in charge of such 
train.55 A telegraph operator whose duty it is to 
display signals to govern the running of trains is a 
fellow servant of those in charge of a train injured 
in a collision caused by the operatores neglect of 
such duty. 5 5 

j. Signals 

A servant giving signals during the performance of 
the work ordinarily is not regarded as performing a pri- 
mary duty of the master, at least where the employ¬ 
ment is not dangerous. 

A servant, whose duty it is to give signals during 
the performance of the work, ordinarily is not re¬ 
garded as performing a primary duty of the mas- 
ter.®*^ However, he is by some authorities so re¬ 
garded where the employment is necessarily dan- 
gerous^s or where the employee is at work in a 
place safe in itself but which by independent work 
for the master’s purposes is rendered dangerous 
iinless signals arc given.59 Where the safety of the 
place where the servant is at work is under the con¬ 
trol of the master and the servant depends on sig¬ 
nals beiiig convcyed to him by others for his pro- 
tection, the ncgligence of an employee charged with 
the duty of giving signals is that of a vice princi- 
pal.'^5 Further, an employee who is directing the 


64. Oa.—Moore v. Ross, 153 S.E. 

675, 41 Oa.App. 509. 

Mo.—Graczak v. City of St. Louis, 
202 S.W.2d 775. 

39 C.J. p 637 note 19. 

55. N.T.—Rettagliata v. Ilayward, 
72 N.E. 1150, 180 N.Y. 512. 

89 C.J. p 637 noto 20. 

56. lowa.—Hitchcock v. Artlc 

Creamery Co., 150 N.W. 727. 170 
lowa 362. 

39 C.J. p 637 note 22. 

57. U.S.—Gilmore v. :N'orthern Pac. 
R, Co., C.C.Or., 18 F. 866, 9 Sawy. 
558. 

39 C.J. p 637 note 23. 

58. Colo.—Orman v. Mannix, 30 P. 
1037, 17 Colo. 564, 31 Am.S.R. 340, 
17 L.R.A. 602. 

39 C.J. p 637 note 24. 

59. N.T.—Crown v, Orr, 35 N.E. 648, 
140 N.Y. 460. 

39 C.J. p 637 note 25. 

60. Md.—Norfolk & W. R. Co. v. 
Hoover, 29 A. 994, 79 Md. 253, 47 
Am.S.R. 392, 26 L.R.A. 710. 

Miss.—Millsaps v. Loulsville, N. O. 
& T. R. Co., 13 So. 696, 69 Miss. 
423. 

61. U.S, —Santa Fe Pac. R. Co. v. 


Holmes, CaL, 26 S.Ct. 676, 202 U. 
S. 438, 50 L.Ed. 1094. 

39 C.J. p 637 note 27. 

62. Mo.—Edgo V. Southwest, Mis- 
soiiri Electric R. Co., 104 S.W. 90, 
206 Mo. 471. 

30 C.J. p 638 note 28. 

60. Idaho.—Palmer v. Utah & N. 
R. Co., 13 P. 425, 2 Idaho, Hasb., 
315. 

64. Mo.—Card v. Eddy, 28 S.W. 979, 
129 Mo. 510, 36 I.,.R.A. 806. 

39 C.J. p 638 nolo 30. 

65. U.S.—Northern Pac. R. Co. v. 
Dixon, 24 S.Ct 683, 194 U.S. 338, 
48 L.Ed. 1006. 

30 C.J. p 638 note 31. 

68. U.S.—Cincinnati, N. O. & T. P. 

R. Co. V, Clark, Tcnn., 67 P. 126, 
6 CC.A. 281. 

N.Y.—Monaghan v. New York Cent. 
& H. R. R. Co., 45 Plun 113. 

67. Mo.—iCorpus Jiixis clted In 
Graczak v. City of St. Louis, 202 

S. W.2d 775, 777. 

39 C.J. p 638 note 34. 

Operatloxi of steaau haanmer 
Blacksmlth eraployed by city could 
not rocover from city for injuries 
resulting from his helper's fall- 
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ure to give proper signal of intention 
to operate heavy steam hammer, 
which struck b]ai'ksrnilh's hand.^ 
Graczak v. City of St. Louis, Mo., 
202 S.W.2d 776. * 

Tomporary absence of slgnalmen 
Stevedoring company, which pro- 
vidod extra men to tako place of any 
gangwaymen temporarily absent 
from duties in course of loading ves- 
sel, was not liable for ncgligence of 
such men in failing to perform their 
assigned duties during temponiry 
absence of signalmen whose duty it 
was to signal lowering of draft into 
hold, resulting in injuries to long- 
shoremeLn.—Hcaly v. Oarter & Weeks 
Stevedoring Co., 210 N.Y.S. 75, 213 
App.Biv. 122. 

68. Minn.—Elenduck v. Crookston 
Lumber Co., 140 N.W. 125, 121 
Minn, 53. 

39 C.J. p 638 note 35. 

69. Minn.—Burke v, Ash, 139 N.W. 
705, 120 Minn, 388. 

39 C.J. p 639 noLe 36. 

70. Wash.—Prengen v. Stone & 
Webster Engineering Corp., 119 P. 
193, 66 Wash, 204. 

39. C.J. p .639 note 37. 
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Work by signals has been held to be a vice Princi¬ 
pal.The master is liable where the negligence 
is in the system of signals provided rather than in 

the default of the signalmen.'^^ 

k. Selection, Retention, and Number of Ooem- 
ployees 

An employee ordinarily is not deemed a fellow serv¬ 
ant in so far as he represents the master In the dis- 
chargo of the master’s duties as to the selection and re- 
tentlon of suitable and sufficient servants. 

A servant who represents the master in the dis- 
charge of his duty as to the selection and retention 
of suitable servants is a vice principal and not a 
fellow scrvant.73 Where a servant becomes incom- 
petent, the negligence of the employee whosc duty 
it is to employ and clischarge, in thereafter retain- 
ing him, is the negligence of a vice principal.'^^ 
Where a statute prohibits the employment of minors 
in certain hazardous employments, a servant who 
under express or implied delegation of authority 
puts a minor at work in violation of the statute is 


56 G.J.S. 

discharging a primary or nondelegable duty of the 

masterJS 

Assignment to particular task, Although there 
is some authority to the contrary,'^^ the selection 
and assignment of employees for a particular task 
has been held a dclegable detail as to which an 
employee acts as a fellow servant.'^'^ A railroad 
company has been held liable where a railroad en- 
gineer leaves his engine in the management of the 
fireman or other employee unskilled in running an 
engine, and a fellow servant is injured thereby;^^ 
but there are also contrary holdings.'^^ 

Supply of sufficient ntimbcr of servants, The 
duty of using rcasonable care to supply a sufficient 
number of servants to perform the work with rea- 
sonable and ordinary safety to those engaged in it 
is one which cannot be delegated to a servant so 
as to relieve the master from liability,SO but the as¬ 
signment of a sufficient number to a particular task 
when an adequate force is available ordinarily has 
been held a matter of detail as to which negligence 
is that of a fellow servant.^i 


3. CONSTITUTIONAL OR StATUTORY PeOVISIONS AS TO MASTERIS LtABILITY FOR InJURTXCS BT FeLLOW SeRVANQ 


§ 334. In General 

Constitutional or statutory provlsions have abrogated 
or modifled the common-law fellow-servant doctrine In 
many Jurisdictions. 

Statutes making the master liable for personal in¬ 
juries sustained by an employee through the negli¬ 
gence of a fellow servant have been construed as 
abrogating the common-law rule under which it is a 
defense to the employer when the injury was due to 
the negligence of a fellow servant in the course of 
a common employment.82 In other jurisdictions the 


common-law doctrine of the fellow servant, as far 
as it affects the liability of the master for injuries 
lo his servant resulting from the acts or omissions 
of any other servant or servants of the common 
master, is abrogated as to employees in certain haz¬ 
ardous occupations by an article of the constitu- 
tion,83 or by statutc,^^ or by a legislativc act de- 
claring certain occupations to be hazardous in com- 
pliance with the constitutional mandate.^5 Such an 
article of the constitution is self-executing and ab- 
rogates the common-law doctrine, as affecting the 
mastePs liability for injury to the servant from 


71. Wash.—Parr v. Spokane, 121 P. 
453, 67 Wash. 164—Sroufe v. Mor- 
an Bros. Co., i68 P. 896, 28 Wash. 
381, 92 Am.S.R. 847, 68 L.R.A. 313. 

72. Mo.—corpus Juris cited ia 
Goodwin V. Missouri Pac. R. Co., 
72 S.W.2d 988, 993, 335 Mo. 398. 

89 C.J. p '639 note 39. 

73. Okl.—Choctaw Electric Co. v. 
Clark, 114 P. 730, 28 Okl. 399. 

39 C.J. p 639 note 41. 

74. N.T.—Laning v. New Tork Cent. 
R. Co., 49 N.Y. 521, 10 Am.R. 417. 

39 C.J. p 639 note 42. 

75. Minn.—Gutmann v, Anderson, 
176 N.W. 303, 142 Minn. 141. 

Minors as subject to fellow-servant 
rule generally see supra § 322 b. 

76. 111.—Praser v. Schroeder, 46 N. 
E. 288, 163 111. 469. 

39 C.J. p 639 note 46. 

77. N.H.—Hilton V. Pitchburg R. 


Co., '59 A. 625, 73 N.H. 116, 68 L. 
R.A. 428. 

39 C.J. p 639 note 44. 

78. W.Ya.—^Core v. Ohio River R. 
Co., 18 S.E. 696, 38 W.Va. 456. 

39 C.J. p 640 note 4'6. 

79. Pia.—South Florida R. Co. v. 
Price, 13 So. 638, 32 Fla. 46. 

39 C.J. p 640 note 47. 

80. U.S.—Mason v. Edison Mach. 
Works, C.C.N.Y., 28 F. 228. 

39 C.J. p 640 note 48. 

81. N.Y.—Dair v. New York & P. 
R. SS. Co., 97 N.B. 711, 204 N. 
Y. 341, 40 L.R.A.,N.S., 918. 

39 C.J. p 640 note 49, 

82. U.S.—Jamison v. Bncarnacion, 
N.Y., 60 S.Ct. 440, 281 U.S. 636, 
74 li.Ed. 1082—Petition of Crosby 
Fishories, D.C.Wash., 31 F.2d 1004. 

Cal.—^Adams v. American President 
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Lines, 146 P.2d 1, 23 Cal.2d 681, 
prior opinion 140 P.2d 47. 

39 C.J. p 664 note 49. 

83. Okl.—Oklahoma Coal Co. v. Cor- 
rig-an, 168 P. 1024, 67 Okl. 90. 

39 C.J. p 654 noto 60. 

84. 111.—Stevenson v, Avery Coal & 
Mining Co., 152 Ill.App. 665, af- 
Hrmed 93 N.E. 40, 246 111. 609. 

39 C.J. p 664 note 51. 

85. U.S.—^United Verde Copper Co. 
V. Kuchan, Ariz., 263 P. 425, 165 
C.C.A. 167. 

39 C.J. p 655 note 52. 

Employer uot common, carrler 
Operator of automobiles for hire, 
even though not common carrler, is 
liable, under statute, for injury to 
employee by fellow servant's negrll- 
gence; employee not being negligent. 
—Ryan v. Noble, 116 So. 766, 96, Fla. 
830. 
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acts of a fellow servant, as to an etnployee of a 
miiiing company who may recover as if the negli- 
gcncc of thc fellow servant was the negligence of 
the master/^® The constitutional provision is not 
rcstrictccl to tliose employecs only who are engaged 
in the spccially hazardous work, but extends to ali 
employecs doing work essential in carrying on the 
business.^'^ 

The mastcr will bc liablc for injuries suffered by 
a servant through the negligence of a fellow serv¬ 
ant in cases falling within the pitrvicw of constitu¬ 
tional or statutory provisions changing thc com- 
mon-law rule.^s The liability of a mastcr may be 
either primary, as arising from brcach of a non- 
delcgablc duty, or secondary, as arising from the 
maxim, Qui facit per alium facit per sc.^^ 

§ 335. Validity, Construction, and Effect in 
General 

The courts have upheld the validity of stntutes modi- 
fying or abrogating the common-law fellow-servant doc- 
trine and construed them liberaHy to effectuate their 
purpose. 

The courts have upheld the validity of statutes 
moclifying or abrogating thc fellow-servant doc- 
trinc.l^^ Whilc statutes of this character are in der- 
ogatioii of thc common law and, therefore, not to bc 
extended by implication,^^^ it has been hcld that they 
should bc liberally construed to effcct thc purposes 


for which they were enacted.^2 jhe purpose of 
such provisions is to restrict the use of the fellow- 
servant doctrine as a defense,^^ and to stimulate em- 
ployers to greater diligence for the safety of their 
employces.9^ Such statutes do not take away any 
common-law remedy the servant may have;^® nei- 
ther do they rclieve him of that care and caution 
required of him by thc common law,96 but in the 
cases to which they apply they are construed to pre- 
clude the defense of assumption of the risk of in- 
jury from the negligence of fellow servants.^'^ The 
servant is held not to assume the risk of injury from 
the negligent act of a fellow servant until he has 
knowledgc and appreciates the danger,9S the rules 
appHed bcing thc sarae as those applied in determin- 
ing thc question of assumption of the risk of other 
dangers of the employment,®^ and the servant is en- 
titlcd to assume that the fellow servant will cxcr- 
cise due care.^ 

Where a statute modifies or abrogatos the fellow- 
servant doctrine only in respeet of certain classes of 
employers, thc doctrine is under such a statute 
changed only with respeet to thc class designated,^ 
and a statute abrogating the common-law fellow- 
servant rulc docs not create a liability against par- 
ticular classes of corporations where no liability ex- 
isted prior to thc cnactment of thc statute.3 Some 
statutes apply where, and only where, the cmploycr 
is a Corporation,4 and have no application to an in- 


861 Okl.—Okln,horna Coal Co. v. Cor- 
riffun, 168 V. 1024, 07 Okl. f)0. 

SV. Okl.—Kreps v. Brady, 183 P. 
210, 37 Okl. 754, 47 L.n.A.,N.S., 106. 

39 C.J. p 655 noto 54. 

88. Ark.—May v. Sharp, 80 S.W.2d 
735, 391 Ark. 13 42. 

Fla.—Portisr v. Spruguo, 126 So. 759, 
09 Fla. 371. 

Ga.—Moore v. Ross, 153 S.R 575, 41 
Ga.App. 699. 

Ky.—McDonald v. LouiavilUi •& N. 
R. Co., 24 S.W.2d 585, 232 Ky. 734. 

Mo.—Parlior v. Nolson Orain & Min¬ 
ing Co., 48 S.W.2d 006, 330 Mo. 05. 

N.C.—lUohardson v. American Cot- 
ton Milia, 127 S.B. 834, 189 N.C. 
653. 

89. IsT.C.—Nichols v. Champion Fibro 
Co., 128 S.K 471, 190 JSf.C. 1. 

Delegation of duties by mastcr gon- 
erally sco supra I 186. 

90. U.S.—Phillips Petroleum Co. v. 
Jenkins, Ark., 56 S.Ct. 611, 297 

U.S. 629, 80 L>.Ed. 943, rehcarlng 
denied 56 S.Ct. 745, 208 U.S. 691, 
80 D.Ed. 1400. 

Ark.—Postal Tfilegraph-Oable Co. v. 
Whlte, 80 S.W.2d 633, 190 Ark. 365, 
appoal dismiflsed 56 S.Ct. 102, 206 
U.S. 634, 80 L.Ed. 380. 

30 C.J. p 640 note 53, p 654 notes 49 
Cb] (1), Cc3 <1), 61 [cj <1). 


91. Mo,—Gray v. Wabash R. Co., 137 
S.W. 324, 157 Mo.App. 92. 

39 C.J. p 640 note 65. 

92. U.S.—Jamison v. Encarnacion, 
N.Y., 50 S.Ct. 440, 281 U.S. 636, 74 
L.Ed. 1082. 

39 C.J. p G40 note 54. 

Application of fellow-servant doc- 
trlno in actions for death gencrally 
see Death S 46. 

93. Tnd.—Illinois Steel Co. v. Fuller, 
23 N.E.2d 250, 210 Ind. 180. 

94. U.S.—Jamison v. En<*.arnacion, 
N.Y., 50 S.Ct. 440, 281 U.S. 635, 
74 L.Ed. 1082. 

95. Mass.—Ryalls v. Mochanies' 
Mills, 22 K.E, 766, 150 Mass. 190, 
5 L.RA. G67. 

39 C.J. p 641 note 56, 

96. Ala.—Slos-s-ShoIRcld Steel & 
Iron Co. V. Stapp, 70 So. 267, 195 
Ala. 340. 

39 C.J. p 641 note 67. 

97. U.S.—Union Oil Co. of Califor- 
nia V. Hunt, C.C.A.Or., 111 P.2d 
269—American Sugar Rcfining Co, 

V. Nassif, C.C.A.Mass., 45 F.2d 321 
—Erie R. Co. v, Vajo, C.C.A.Ohio, 
41 F.2d 738. 

Fla.—Tampa Electric Co. v. Jan- 
dreau, 112 So. 658, 93 Fla. 620. 

Or.—Peluck v. Pacific Machine & 
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Blacihsmlth Co., 293 P. 417, 134 Or. 
171—ITollopotcr V. Palm, 291 P. 
380, 134 Or. 546, modiiicd in other 
rcspocls 294 P. 1056, 134 Or. 646, 
and appoal dismiss(‘d 52 S.Ct. 3 5, 
284 U.S. 572, 76 T...Bd. 407—Jodoin 
V. Luckonbach S. S. Co., 268 P. 51, 
125 Or. 634. 

39 C.J. p 641 note 68» 

98. Ark.—T-Iollingshcad v. American 
RaiUvay Express Co., 220 S.W. 462, 
143 Ark. 423. 

99. Ark.—Hollingshead v. American 
Rallway Express Co., supra. 

30 C.J. p 641 note 60. 

Assumption of risk generally ace 
infra §§ 367-420. 

1. Ark.—St. Louis, I. M. & S. R. Co. 

V. Booth, 3 35 S.W. 811, 98 Ark. 227. 

2, Ark.—Graham v. Thrall, 129 S. 

W. 632, 95 Ark. 560. 

S. Ark.—Ft. Smith Sewer Dist. No. 
2 V. Moreland, 127 S.W. 469, 94 
Ark. 380, 21 Ann.Cas. 967. 

39 C.J. p 642 note 70. 

4, Ark.—Southwostern Bell Tele- 
phone Co. v. Casson, 138 S.W.2d 
406, 109 Ark. 1140—Missouri Pac. 
Transp. Co. v. Baxter, 76 S.W.2d 
958, 189 Ark. 1147—International 
Harvester Co. of America v. Hawk- 
ins, 24 S.W.2d 340, 180 Ark. 1056— 
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divadual employer® or to a partnership.® 

StaUites not expressly relating to servmts. Be- 
fore the passage of the employers’ liability acts in 
this country, certain statutes were enacted making 
railroad or other companies liable to ''any person’’ 
injured by reason of thcir negligence in certam par- 
ticulars, and it was held that such statutes did not 
changc the common-law rui e as to a master*s non- 
liability to a servant for injuries due to the negli- 
gence of a fellow servant 

Acts out of scope of employment, The statutes 
do not make the master liable for an injiiry to an 
employee caused by a servant acting without au- 
thority wholly outside the scope of his employment^ 

Willful acts, Where the case is within the stat¬ 
ute, the fact that the injury is from the willful, 
wanton, reckless, or intcntional wrong of the fellow- 
servant does not prevent a recovery.^ 

Proceedings in rem, The provisions of such a 
statute have been hcld applicable to proceedings in 
rem against a vessel under another statute providing 
that, in cases of negligent injury by a boat or vessel, 
an action may be brought against the boat or vessel 
by name rather than in personam against the own- 
er.io 

§ 336. Effect on Care Required of Fellow 
Servant 

Under statutes modifying or abrogatlng the feliow- 


servant doctrine there is no obligatlon on a servant to 
exercise extraordinary care, but the master may be held 
responsible fop injuries to an employee proximately re- 
sultlng from the fellow servantes fallure to exercise or- 
dinary care. 

The statutes making cniploycrs liable to an em¬ 
ployee for injuries caused by the negligcnce of a 
fellow servant do not have the effcct of requiring 
the exercise of extraordinary diligcnce and care on 
the part of the latter.^i It is sufficient if he exer- 
cises toward the injured servant that degree of care 
which prudent persons orclinarily exercise under 
like circumstcmccs.^2 Where men are working to- 
gether, each has a Viglit to expeet his fellow work- 
nian to exercise duc care in the premises for the 
safety of the other,and to devote his attention to 
the business in hand,i^ and a fellow servantes failure 
to observe due care will be regarded as ncgligence 
rendering his cmploycr liable under such statutes, 
for injuries to an employee proximately caused 
thercby,i5 but, if the act of the fellow servant 
claimcd to have caused the injury did not consti¬ 
tute ncgligcncc or other wrong, the employer may 
not be held responsible in damages.^® 

Customary metJiods, As a general rule, it is not 
ncgligence in a. fellow servant to follow the cus¬ 
tomary methods of work,i7 unless the circumstances 
are such as to render such methods dangerous.^s 
On the other hand the master will be hcld liable for 
injuries to a servant caused by the ncgligence of a 
fellow servant in failing to observe the customary 
methods of work.^^ 


Texas Pipe Line Co. v. Johnson, 
276 S.W. 329, 169 Ark. 235. 

39 C.J. p 642 note 71, p 654 note 49 
Ca]. 

6 . Ark.—Rodgers v. Crumpton, 113 
S.W.2cl 480, 196 Ark. 1179—Har- 
away v. Mance, 66 S.W.2d 1023, 1S6 
Ark. 971—Howell v. Harvill, 60 S. 
■W.2d 697, 185 Ark. 977. 

Ind.—Acme Bedford Stone Oo. v. Mc- 
Phetridge, 73 N.B. 838, 36 Ind.App. 
79. 

a. Ark.—May v. Sharp, 89 S.W.2d 
735, 191 Ark. 1142—Haraway v. 
Mance. 66 S.W.2d 1023, 186 Ark. 
971. 

89 C.J. P 642 note 73, p 654 note 49 
[a] <3). 

7. U.S.—Randall v. Baltimore & O. 
R. Co., W.Va., 3 S.Ct 322, 109 U.S. 
478, 27 L.Ed. 1003. 

39 C.J. p 642 note 64. 

Railroad employees generally see 
infra §§ 346-356, 

8 . Wash,—Re e ve v. Northern Pac. 
R. Co.. 144 P. 63, 82 Wash. 268, 
L.R.A.1916C 37. 

89 C.J: x> 642 note 62, 


Willful assaiat 

U.S.—Plttsburgh S. S. Co. V. Scott, 
C.C.A.Ohio, 159 F.2d 373. 

9. Ala.—Southern R. Co. ▼. Moore, 
29 So. er.O, 128 Ala. 434. 

39 C.J. p 642 note 63. 

10. U.S.—The Bee, D.C.Or., 216 F. 
709. 

11. lowa.—Hunt v. Chicago & N. W. 
R. Co., 26 lowa 363. 

12. U.S.—Duncan v. Montgomery 
Ward & Co., C.C.A.Ark., 108 F.2d 
848, motion denicd 60 S.Ct. 1073, 

310 U.S. 612, 84 L.Ed. 1389, modi- 
fled in other respecta 61 S.Ct. 189, 

311 U.S. 243, 85 L.Ed. 147. 

39 C.J. p 643 note 82. 

13. U.S.—Duncan v. Montgomery 
Ward & Co., supra. 

14. Ark.—Smith v. Stuart C. Irby 
Co., 161 S.W.2d 996, 202 Ark. 736. 

15. U.S.—^Duncan v. Montgomery 
Ward & Co., C.C.A.Ark., 108 F.2d 
848, motion denied 60 S.Ct, 1073, 

310 U.S. 612, 84 L.Ed. 1389, modi- 
fied on other grounds 61 S.Ct. 189, 

311 U.S. 243, 86 L.Ed. 147. 

Ark.—Smith v, Stuart C. Irby Co., 
151 S.W.2d 996, 202 Ark. 736— 
I Southwest Power Co. v. Price- 22 
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S.W.2d 373, 180 Ark. 667, certiorari 
denied 60 S.Ct. 353, 281 U.S. 768, 
74 L.Ed. 1163, and appoal dis- 
missed 60 S.Ct. 407, 281 U.S. 703, 
74 L.Ed. 1128. 

Reverslng valve without w-anUng 

Employee, who was injured. while 
cxercising duo care, hy another em- 
ployee's negligcnce in revorsing valve 
causing dust to flll omployec's eyes 
without warning or notico, could 
recover from employer.—Gilliam v. 
Bradlcy Lumber Co. of Arkansas, 67 
S.W.2d 596, 188 Ark. 616. 
le, Ark.—Missouri Pac. R. Co. v. 
Vinson, 118 S.W.2d 672, 196 Ark. 
600—Vlncennes Steel Corporation 
V. Derryberry, 106 S.W.2d 671, 194 
Ark. 37. 

17. lowa.—Gorman v. Minneapolis 
& St. L. R. Co., 43 N.W. 803, 78 
lowa 609. 

18. lowa.—Knott v. Dubuque £: S. 
C. R. Co., 61 N.W, 67, 84 lowa 462. 

39 C.J. p 643 note 84. 

19. lowa.—Romick v. Chicago, L R. 
& P, R. Co., 17 N.W. 468, 62 lowa 
167. 

Minn.—Moran v. Eastern R. Co., 60 

N.W .Oan IR A.tt 
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Proximate cause of injury. Where the right of 
recovcry is predicated on the negligence of a fellow 
servant, such negligence ihust be the proximate 
cause of the injury.^o 

§ 337. Effect of Absence of Negligence of 
Master in Respect of Methods of 
Work 

The employer’8 exercise of due care In respect 
methods of work and providing competent fellow serv. 
ants will not prectude his liabllity for injuries to an em- 
ptoyee resultlng from the negligence of fellow servants 
under statutes changing the common-law doctrine. 

Under statutes modifying or abrogating the fel- 
low-servant doctrine, a master will be liable for in¬ 
juries to a servant resulting from the negligence of 
a fellow servant, although the master has been 
guilty of no negligence in respect of his methods of 
work,^i or in providing competent fellow servants,22 
provided the servant could not, by the exercise of 
ordinary care, have avoided the consequcnccs to 
himself of such negligence, and provided further 
that he was not himself guilty of any contributory 

negiigcncc.23 

§ 338. Statutes Declaratory of Common Law 

Some statutes are substantially declaratory of the 
common*law doctrine as to iiability for injuries caused by 
fellow servants. 

In the course of a devclopmcnt of legislation af- 
fecting the Iiability of the master for injuries to his 
servant, laws have been cnacted in some states 
which are mcrely declaratory of the common-law 
rule as it existed in thosc States which had adopted 
neither the superior-servant nor the different-de- 
partment rulc;^^ and, in some States, it has been 
provided by statute that, except in case of railroad 
companies, the master is not liable to a servant for 
injuries arising from the negligence or misconduct 
of other servants about the same business,^^ 


§ 339. Statutes Defining “Fellow Servant’" 
and “Vice Principar' 

Statutes defining the terms "fellow servant” and 
"vice Principal” do not change the common-law liabiiitlea 
of masters for the negligence of their servants, but mero- 
ly afford an authoritative definition of such terms. 

In some jurisdictions, the terms “fellow servant” 
and “vice principal” are defined by statute.^® The 
purpose and effect of such statutes are not to change 
and extend the liabilities of masters for the negli¬ 
gence of their servants,27 but their sole object and 
effect are to give an authoritative legislative defini¬ 
tion to the terms “vice principal” and “fellow serv¬ 
ant,” and^to leave the liabilities of the masters for 
the acts of their servants as they were before the 
laws were enactcd.28 

§ 340. Superior Servant Rule 

a. In general 

b. Superintendence 

a. In General 

Under statutory provislona existlng In some jurls- 
dictions the employer may be held responsible for injuries 
caused by the negligence of a superior, as distinguished 
from a fellow servant. 

In several jurisdictions the superior-servant rule 
which had been adopted in some of the states be¬ 
fore the enactment of any statute, as discussed su¬ 
pra § 332, is now recognized with more or less qual- 
ification by statutory provision,20 and particularly 
in the case of employees engaged in hazardous oc- 
cupations.30 In some states the Iiability of a master 
is extended by statute to injuries caused by the neg¬ 
ligence of any person engaged as superintendent, 
manager, foreman, or any other person in charge 
or control of works, plants, or machinery, or by the 
negligence of any person in charge of or directing 
the particular work in which the employee was en¬ 
gaged at the time of the injury or death.31 It is not 


S80. Ark.—American Co. of Arkansas 
V. Baker, 60 S.W,2d 672, 187 Ark. 
492. 

S9 C.X p 643 note 86. 

21. Wis.—Sparks v. Wisconsin Cent. 

R. Co., 120 N.W. 858, 139 Wis. 108. 
39 CJ. p 644 note 87. 

82. Okl.—Chicago, I. R. & P. R. Co. 
V. Pennis, 144 P. 868, 44 Okl. 268. 

83. Ga.—Central R. Co. v. Lanier, 
10 S.B. 279, 83 Qa, 587. 

84. U.S.—Northern Pao. R. Co. v. 
Hambly, 14 S.Ct 983, 164 U.S. 849, 
38 L.Ed. 1009, 

89 C.J. p 644 note 89. 
Different-department and superior- 
servant rules at common law see 
supra S9 331, 332. 


25. Ga.—Blanchard v. Gallabar, 33 
S.E,2d 379, 72 Ga.App. 132. 

39 C.J. P 644 note 90. 

Provislons as to railroad employees 
genorally see infra S§ 346-356. 

26. Tex.—Texas Bldg. Co., v. Reed, 
Civ.App., 169 S.W. 211, error dis- 
mlssed. 

89 C.J. p 644 note 91, p 553 note 65. 

Shoveler Iu mine employed by de¬ 
fendant, whose gross negligence in 
failing to discharge dynamite dis- 
covered in drlfts causing death of 
driller, was held to be “vice prin- 
cipal“ of defendant and not fellow 
servant of driller, with respect to 
duty to inspect drift for undis- 
charged shots of dynamite, and to 
warn driller of such mlssed charge, 
in view of statute.—Cunningham v. 
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Doe Itun Leaa Co., 285 S.W. 757, 759, 
220 Mo.App. 3$. 

27. U.S.—Lukio V. Southern Pac. 

Co., C.C.Utah, 160 P. 135. 

39 C.J. p 645 npte 92. 

23. U.S.—Southern Pac. Co. v. 

Schoer, Utah, 114 P. 466, 62 C.C.A. 
268, 67 UR.A. 707. 

39 C.J. p 646 note 03. 

29. U.S,—Leary Constr. Co. v. Mat- 
son, C.C.A.Va., 272 P. 461. 

39 C.J. p 645 note 96. 

30. Or.—Wheelor v. Nehalem Tlm- 
ber & Logging Co., 166 P. 1188, 79 
Or, 606, 

39 C.J. p 646 note 97, 

31. U.S.—Aqua System v. Kodako- 
ski, C.C.A.Canal Zone, 88 P.2d 395. 

89 C.J. p 646 note 93. 
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necessary, in order to render the statute applicable, 
that the forcman, whose neglig^ence caiiscd the in- 
jury, should ha ve power to hire and dischargc 
men,32 and the mere fact that the forcman per- 
formed an act of manual labor will not make him 
a fellow servant when it was done in the line of his 
duty as such forcman.’*^2 Such a statute, howcvcr, 
does not constitute every person doing" the manual 
labor of operating the levers of an engine a vice 
piincipal of the employer, for whose negligcnce the 
latter wonld be liable to other cmployccs,^^ and the 
fact that the statute provides that the master may 
be held liable for negligcnce of a forcman, manager, 
'^or other person” in authority does not onlarge the 
scope of the act so as to exclude the fellow-servant 
defense in every case of negligence of an cmployee 
in charge of any machine 6r dcvice used in the em- 
ployer’s business.35 Statutes of this character op¬ 
erate to exclude the defense of fellow servant only 
where the injury was caused by onc in authority 
over the injured cmployee.36 Where the vice Princi¬ 
pal undcrtakes work in simple co-operation with oth¬ 
er servants, he becomes for the time being a mere 
fellow servant with them and the statute has no ap- 

plication.37 

b. SnperintenderLce 

Under some statutory provfslons an employer Is fla- 
ble for Injuries to an employee caused by negligence of 
another employee engaged in superintendence or direction 
of the Work. 

In some jurisdictions the statute imposes liability 
on the master where the injury to his servant is 
caused by the negligence of a coservant intrusted 
with and exercising superintendence.28 in other 


jurisdictions, the master is made liable only for the 
negligence of one whose ^'principal or sole” duty is 
that of superintendence, whilc intrusted with and ex¬ 
ercising superintendence,22 although in some juris¬ 
dictions it is further provided by statute that the 
master is liable for the negligence of any person act- 
iiig as superintendent with the authority or consent 
of the employer, in the absencc of onc whose "prin- 
cipal or sole” duty is that of superintendence.^® 
These statutos in so far as adopted in those States 
which have rcjcctcd the superior-servant doctrine 
change the common-law rtilc and enlarge the liability 
of the mastcr.^^ 

Who arc sitpcrintcndents. The question whether 
an employee is a superintendent, ^2 or one whose 
“sole and principal” duty is that of superintend¬ 
ence,^2 within the mcaning of the statute, is usually 
to be determined under the circumstances of the par- 
ticular case. It is not necessary to show that the 
superintendence was over the servant who complains 
of the negligence of the person intrusted with it.**^ 
Under such statutes an employee may be a superin¬ 
tendent, although there is a genera! superintendent 
over him, '^5 and even though a superior of the serv¬ 
ant «xercising superintendence was present at the 
time of the injury,'i® or although he incidcntally per- 
forms manual labor a part of the time.^7 However, 
an cmployee is not ordinarily regarded as one whose 
“sole or Principal” duty is that of superintendence, 
where he does the same work as other laborers,^^ 
or where he works with his hands in doing manual 
labor the greater portion of his time,^® although an 
employee may bc so engaged under such peculiar cir¬ 
cumstances that quite continuous laboring with his 


32. Pa.—Wlles V. Elmerson-Brant- 
ingham Co., 110 A. 280, 267 Pa. 47. 

33. Pa.—Anderson v. Keystone Type 
Fdy., 98 A. 696, 253 Pa. 610. 

39 C.J. p 646 note 1. 

34. Pa.—Golion v. Susquehanna Coal 
Co., 64 Pa.Super. 299. 

35. U.S.—Van Norden v. Chas. R. 
McCormick Lumber Co. of Dela- 
ware, C.C.A.Or., 17 F.2d 668, cer¬ 
tiorari denied 47 S.Ct. 768, 274 U.S. 
758, 71 L.Ed. 1337. 

36. U.S.—Van Norden v. Chas. R. 
McCormick Lumber Co. of Dela- 
ware, supra. 

37. Pa.—Sorden v. Parker, 63 Pa. 
Super, 539. 

38. Ala.—Tennessee Coal, Iron & 
R. R. Co. V. Spicer, 89 So. 293, 206 
Ala. 141. 

39 C.J. p 646 note 4. 

39. N.J.—Beagle v. Lehigh & Wil- 
kes-Barre Coal Co., 82 A. 890, 82 
N.J.Law 707. 

89 C.J. p 646 note 6. 


40. Mass.—^Hargrave v. American 
Steel & Wire Co., 106 N.E. 637, 
219 Mas.s. 6. 

N.Y.—Faith v. New York Cent. & 
H. R. R. Co., 95 N.Y.S. 774, 109 
App.Div. 222, 17 N.Y.Ann.Cas. 277, 
afflrmed 77 N.E. 1186, 185 N.Y. 556. 

39 C.J p 647 note 6. 

41. N.Y.—Lopisi v. Degnon Constr. 
Co., 134 N.Y.S. 927, 76 Misc. 279. 

39 C.J. p 647 note 7. 

42. Ala.—Dantzier v. De Bardeleben 
Coal & Iron Co., 14 So. 10, 101 
Ala. 309, 22 L.R.A. 361. 

39 C.J. p 647 note 9. 

43. Mass.—Moses v. Sprague, Nu- 
gent Co.. 106 N.E. 562, 663, 219 
Mass. 144. 

39 C.J, p 647 note 10. 

44. U.S.—Larkin v. Burke, N.T., 212 
P. 148, 129 C.C.A. 86. 

39 C.J. p 648 note 11. 


Williams, N.Y., 183 F. 695, 106 
C.C.A. 46. 

39 C.J. p 648 note 12. 

40. N.Y.—Smith v. Milliken, 93 N. 
E. 184, 200 N.Y. 21. 

47. Ala.—Linderman v. Tennessee 
Coal, Iron & R. Co., 58 So. 900, 177 
Ala. 378. 

39 C.J. p 648 note 14. 

48. Mass.—Stevens v. Strout, 86 N. 
E. 907, 200 Mass. 432. 

39 C.J. p 648 note 16. 

A weaver who operates a loom is 
not person “Intrusted with and exer¬ 
cising superintendence, whose sole or 
Principal duty is that of superin¬ 
tendence,'’ merely because it Is also 
her duty where her loom gets out of 
repair to notify the loom flxer to 
put it in order.—Roseback v. .^tna 
Mills, 33 N.E. 677, 168 Mass. 379. 

49. Mass.—Cunnlngham v. Lynn & 
B. R. Co., 49 N.E. 440, 170 Mass. 
298. 

39 C.J. p 6'49 note 16. 


45. U.S.—Procter & Gamble Co. v. 
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hands is a ncccssary part of the duty of superintend- 
encc.®^ 

Employce acting os superintendent in nhsence of 
superintendent. Under a provision making the mas- 
ter liablc for the ncgligencc of any person acting as 
superintendent with the authority or consent of the 
employcr, in the absencc of the superintendent, 
whose sole or principal duty is that of superintend- 
encc, such an acting superintendent nccd not be a 
person whose “sole or principal” duty is that of su- 
perintendoncc if he acts with the knowledge of the 
employer.^l The fact that the abscnce of the super¬ 
intendent was brief and temporary docs not relieve 
an employcr of liability for the negligence of an act¬ 
ing superintendent, if, in fact, hc was authorized to 
act during such absencc,^^ 7 ^^ master, howevcr, is 
not liablc under the statute where the work was such 
that hc was not bound to furnish a superintendent;®^ 
and, although a master may have scveral employccs 
whose sole and principal duty is supcrintendcncc, 
yct a master is not liablc for the negligence of an 
cmployec who is clothed only with some powers of 
dircction in the abscnce of the rcgular superintend¬ 
ent, when it does not appear that the regular su¬ 
perintendent was absent from the work at the 
time.®'^ 

Nature of ncgligcnt act. Under statutes of this 
kind it is gcnerally held that the negligent act must 
be onc of, or pertaining to, superintcndencc,®® and 
the negligence complaincd of must occur not only 
during the supcrintendence, but substantially in the 
exercise of it®® Howevcr, it has been held, under 
a statute providing that the fellow servant defense is 
not availablc where injuries to a servant are caused 
by the negligence of onc intrustcd with superintend- 
ence or authority to direct, that a master is liablc, al¬ 
though the negligent act was in what would oth- 
erwise be a dctail of the work,and that the mas- 
ter^s liability is not liniited to injuries resulting from 


negligence occurring in the exercise of superintend- 
ence, but extends to negligence in the performance 
of such an act as would naturally be performed by 
ordinary fellow servants.®® 

An act may be one of supcrintendence where it 
relates to the furnishing of a safe place to work or 
safe appliances or to the keeping of them in a safe 
condition.®® On the other hand, the act is not one 
of supcrintendence where, at the time and in doing 
the act complained of, the servant whose negligence 
is complaincd of is engaged in mere manual labor 
which is the duty of a common workman.®® Howcv- 
er, it is held that the servant is engaged in an act of 
supcrintendence, although he is at the time of the 
injury performing an act of manual labor, where it 
is donc pursuant to directing the work and in fur- 
thcrance thereof.®! An act done voluntarily while 
superintending, where not within the scope of the 
duties of a servant so acting and without the direc- 
tion or consent of the master, is not an act of su- 
perintcndcnce.®^ 

§ 341. Negligenceof Person to Whose Orders 
Injured Employee Was Bound to 
Conform 

Under some statutory provislons liability Is imposed 
on an employer for Injuries to his employee resulting 
from negligence of another employee to whose orders the 
Injured one is bound to conform. 

Under some statutory provisions, liability is im¬ 
posed on the master for injuries resulting from neg¬ 
ligence of any person in its Service to whose orders 
or direction the injured employee at the time of the 
injury was bound to conform, and did conform.®^ 
Under such statutes it has been held that there can 
be no recovery unless the injured servant is acting 
under some special order in respect of the particular 
Service in which he was engaged when injured, as 
distinguished from gcneral instructions as to duties 
connected with his employment gencrally.®^ The 


60. IT.S.—Tei. & Tei. 
Co. V. Butlcr, MttHH., 156 F. 321, 
84 C.C.A. 217. 

39 C.J. p 640 noto 17. 

51. MfiHH.—Carnoy v. A. B. Clark 
Co.. 03 K.IO. 647, 207 Mass. 200. 

39 C.J. p 649 noto 19. 

62. Mas».—Hargrave v. Amorionn 
Stool & Wire Co., 106 N.B. 637, 219 
Ma.sH. 6. 

53. K.y.—Shanley v. Now York, 133 
K.Y.S. 762, 149 App.Div. 187. 

54. N.Y.—WiUlams v. Citizen^' 
Shiomboat Co., 106 N.Y.S. 975, 122 
App.Div. 188. 

55. N.Y.—Ganaghor v. Newman, 83 
jr.E. 480, 190 N.Y. 444, 447, 16 
iat.A,,N.S., 146. 

30 C.J. p 049 note 23. 


66. S.C.—Ilippy V. Southern R. Co., 
61 S.E. 1010, 80 S.C. 639, 21 L.R.A., 
N.S., 601. 

57. N.Y.—Guirlzinski v. American 
Radiator Co., 118 N.E. 215, 222 N. 
Y. 85. 

39 C.J. p 650 noto 25. 

50. N.Y.—I^clow V. Oswego Constr. 

Co., 112 N.B. 379, 217 N.Y. 606. 

39 CJ. p 650 note 26. 

59. S.C.^Kippy* V. Southorn R. Co., 
61 S.E. 1010, 80 S.C. 639, 21 L.R.A., 
N.S., 601. 

39 C.J. p 661 noto 27. 

60. S.C.—Hippy V. Southern R. Co„ 
61 S.E3. 1010, 80 S.C. 539, 21 L.R.A., 
N.S., 601. 

39 C.J. p 661 noto 28. 
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61. S.C.—Rippy V. Southorn R. Co., 
supra. 

39 C.J. p 661 note 29. 

62. Ala.—Jones v. Kirkpatrlck Sand, 
etc., Co., 04 So. 695, 208 Ala. 366. 

Mass.—Shea v. Welllngton, 40 N.E. 
173, 163 Mass. 364. 

63. Ohio.—Ohm v. Miller, 167 N.E. 
482, 31 Ohio App. 446. 

39 C.J. p 662 noto 32. 

Instructions held “peremptory*' 
Ohio.—Tuck V. Chapple, 162 N.E. 660, 
115 Ohio St. 177. 

64. Ala.—Mobile & O. R. Co. v. 
Goorge, 10 So. 146, 94 Ala. 199. 

39 C.J. p 662 note 33. 
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injury must be caused by the negligence of such su¬ 
perior servant®^ vvho must have had authority to 
give the order,66 and the injury must have resulted 
from obedience to the order.^^ Furthermore, the in- 
jured servant must have been bound to conform to 

the order.68 

§ 342. Different Department Statutes 

Under some statutory provisione the fellow servant 
doctrine is abrogated as to servants in different depart- 
ments. 

The different-department rule, as discusscd su¬ 
pra § 331, is expressly adopted by statute in some 
States, and an employee may recover for injuries 
caused by the negligence of a servant in a different 

department.^9 

§ 343. Acts or Omissions in Obedience to 
Rules 

Under statutes making the master liable for Inju¬ 
ries to his servant resulting from obedience to rules, he 
will not be responsible for injuries resulting from dis- 
obedience. 

A statutory provision making the master liable 
where the injury rcsults from the act or omission of 
any person done or made in obedience to any rule, 
regulation, or by-law of the Corporation, or in obedi- 
encc to the particular instructions given by any per¬ 
son delegated with the authority of the Corporation 
in that behalf, does not make the master liable where 
a duty is enjoined by rule, etc., on a servant and the 
duty is neglected or negligcntly performed,*^® or 
where the injury did not resuit from the orderj^ 
Under statutes broadly imposing liability.on the mas¬ 
ter for injuries to an employee caused by the negli¬ 
gence of a fellow servant, the matter may be held 
liable notwithstanding the ncgligent act was in di- 
rect disobedience of rules promulgatcd by the mas- 
ter.72 

§ 344. Defects in Ways, Works, Machinery, 
Etc. 

Under statutes making an empioyer Ilabie where in¬ 
jury to his employee results from defects in the ways, 


Works, or machinery not discovered or remedied because 
of the negligence of one intrusted by the empioyer with 
the duty of seeing that they are in proper condition, it 
must be shown that the person so Intrusted either knew 
op shouid have known of the defect. 

Under statute in some jurisdictions, the master is 
liable where the injury results from defects in the 
ways, Works, machinery, etc., not discovered or rem¬ 
edied, owing to the negligence of some person in¬ 
trusted by the master with the duty of seeing that 
they are in proper conditionbut it must be shown 
that the servant intrusted with such duty had knowl- 
edge of the dcfect or was negligent in not discover- 
ing it.'^'^ Such provisions seem to be, at Icast in 
part, merely a statutory reiteration of the common- 
law rule that the master cannot escape liability for 
the failurc to furnish a safe place to work or safe 
applianccs by delcgating the duty to a coservant of 
the injured employee.'^^ a statute providing that, 
in actions to rccovcr from an empioyer for injuries 
to an employee, the negligence of a fellow servant is 
not a defense where the injury was caused or con- 
tributed by any defects in the appliances or the neg¬ 
ligence of any person in charge applies to all cm- 
ployers as far as it relates to defects in the works 
or plants under their control, and of which defects 
they can have knowledge, through ordinary care.*^® 
Under statutes providing that an employee shall not 
be decmed to have assumcd the risks of his employ- 
ment in any case where injury or death rcsults in 
whole or in part from negligence of the master, it 
has been held that an employee operating machinery 
does not assume the risk of negligence of a fellow 
servant charged with the duty of inspecting such 

machinery. “^7 

§ 345. Extraterritorial and Retroactive Ef- 
fect 

Statutes modlfying or abrogating the common-law 
fellow-sepvant doctrine are ordinarily denied an extra¬ 
territorial or retroactive efPect. 

Statutes abrogating or modifying the common- 
law fellow-servant rule have no extraterritorial ef- 
fect and conscquently do not create a right of ac¬ 


es. Pa.—Sterner v. S. Morgan 

Smith Co., 81 A. 880, 233 Pa. 27. 

89 C.J. p 652 note 34. 

66. Ind.—Muncie Pulp Co. v. Davis, 
70 N.E. 875, 162 Ind. 558. 

39 C.J. p 653 note 35. 

67. Ind.—Indiana M,fg. Co, v. Bus- 
klrk, 68 N.B. 925, 32 Ind.App. 414. 

89 C.J. p 653 note 36. 

68. Ala.—Georgla Pac. R. Co. v. 
Propst, 4 So. 711, 85 Ala. 203. 


69. Cal.—-Judd V. Letts, 111 P. 12, 
158 Cal. 359, 41 L.R.A.,N.S., 166. 

30 C.J, p 663 note 40. 

70. Ala.—Laughran v. Brewer, 21 
So. 416, 113 Ala. 609. 

39 C.J. p 653 notes 41, 42. 

71. Pa,—Sterner v. S. Morgan Snaith 
Co., 81 A. 889, 233 Pa. 27. 

72. Cal.—Adams v. American Presi- 
dent Lines, 146 P.2d 1, 23 ■Cal.2d 
681. 

73. Or.—Jodoin v. Luckenbach S. S. 
Co., 268 P. 61, 126 Or. 634. 

39 C.J. p 653 note 44. 
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74. Ala.—Southorn R. Co. v. Cooper, 
65 So. 211, 172 Ala. 606. 

39 C.J, p 664 note 45. 

75. Ind.—Indiana Union Tract. Co. v. 
Long, 96 N.E. 604, 176 Ind. 632. 

76. Pa.—Toward v. Meadow Lands 
Coal Co., 79 A. 129, 229 Pa. 663. 

39 C.J. p 654 note 47. 

77. Miss.—Planters* 011 Mill v. Wil- 
ey, 122 So. 366, 113 Miss. 113. 

Assumption of risk generally see in¬ 
fra SS 357-420. 
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tion for an injury sustained by a servant in another 
state through the negligence of a fellow servantes 
Also the statutes do not apply to injuries received 
prior to the time of their taking effect,'^9 but, whcre 
the injuries were received after the passage of the 
act, the statute applies, although the contract of 
employment antedated the act.SO It has bccn held 
Ihat the rcpeal of the statute will not afifect an ac- 
tion for injuries which occurrcd while it was in 
force.^^ 

§ 346. Railroad Employees 

The courts have upheld the validity of constrtutional 
and statutory provisione changing the fellow-servant doc- 
trine in respect of railroads, and under such provislons 
railroad employees are entitied to recover for injuries 
caused by the negiigence of a fellow servant in a case 
falllng within the tcrms of the particuiar provision in- 
voked. 

The courts have upheld the validity of statutory 
provisions modifying or abrogating the common-Iaw 
fellow-servant doctrine in respect of railroacls.^2 ^ 
statute which is made to apply to cmployers of five 
or more pcrsons engagcd in busincss, trade, or com- 
merce, has bccn hcld to apply to railroads, although 
there was already in force a statute fixing the liabil- 
ity of railroads to their employccs.^3 Under stat¬ 
utes modifying or abrogating the fellow-servant doc- 
trinc and genorally or specifically applicable to rail¬ 
roads, recovery may bc had against a railroad for 
injuries to its employees caused by the negiigence of 


a fellow servant. 84 

A state constitutional provision abolishing the fel¬ 
low servant rule with respect to a railroad employee 
is not in conflict with the federal constitution or its 
amendments.88 A constitutional provision abrogat¬ 
ing the fellow-servant doctrine with regard to cer- 
tain employments does not limit the power of the 
legislature to make further abrogation with respect 
to employees of railroads.^® 

§ 347. - Employers Affected by Statutes 

a. In general 

b. Logging or mining roads 

c. Street railroads 

a. In G-eneral 

Some statutes abrogating or modifying the fellow- 
servant doctrine have been held applicable irrespective of 
whether the railroad company was Public or private In 
character while other statutes have been held Inapplica- 
ble to private railroad companies. 

Statutes relating to liability of railroad companies 
for injuries caused by fellow servants do not apply 
to companies in no way engagcd in railroading,87 
or to employees of corporations not operating 
the classes of railroads described in the statute,88 
and the question prccisely what employers are in- 
cludcd within such statutes will depend on their par¬ 
ticuiar provisions as construed in the light of the 
purpose of the act and the circumstances of the 


78. rnd.—Baltlrnore & 0. S. W. R. 
Co. V. Ref*d, N.E. 488, 158 Ind. 
25. 92 Am.S.R. 203. 

39 C.J. p 043 note 75. 

79. U.S.«—Wrijfht v. Southern R. Co., 
C.C.N.C., 80 F. 260. 

30 C.J. p 643 noto 77. 

80. Ind—J. Wooley Coal Co. v. Te- 
vault. U8 N.B. 921, 187 Ind. 171, 
dlHStmtlnff oplnion 119 N.IS. 485, 187 
Ind. 171—Kokomo Brasa Works v. 
Doran, 105 N.E. 167, 59 Ind.App. 
583. 

81. Tex,—CuJpepper v. International 
& 0, N. R. Co., 40 S.W. 386, 00 
Tex. 627. 

82. U.S,—Chlcago, Indianapolis & 
Louirtvllle R. Co, v, Hackett, 111., 
33 S.Ct 581, 228 U.S. 669, 57 L. 
Ed. 966. 

30 C.J. p 066 not© 57. 

83. Ind.—Vandalia R, Co. v. Still- 
well, 104 N.K 289, 181 Ind. 267, 
Ann.Cas.l916D 258, afllrmed 36 S. 
Ct. 445, 239 U.S. 637, 241 U.S. 638, 
60 L.Ed. 480, 1215. 

84. Ark.—Chicago, R. I. & P. Ry. Co. 
V. Panlel, 273 S.W. 15, 169 Ark. 23. 

Mo.—Gray v. Kurn, 137 S.W.2d 658, 
345 Mo. 1027. 

▲ot of ©tnployea au aot of mastor 
In parsonal injury action against 


railroad by englno hostler alleglng 
defondanfs negiigence in pormitting 
<H)al to remain in passageway be¬ 
ti we(’n tracks near roundhouse, act 
of other employees in loaving coal 
In pas.sagoway wa.c that of master 
under Federal Employers’ Liability 
Act.—Tash V. St. Louis-San Prancis- 
co Ry. Co., 76 S.W.2d 690, 336 Mo. 
1148. 

Anticipatlon of injury 
In ordrr to ronder railroad liablo 
for negiigence of servanfs fellow 
Hervant, It was not neccsaary that 
fellow servant should have antlci- 
pated’ injury to servanfs oyo would 
resuit therefrom.—Hoguo v. St. Lou¬ 
is-San Francisco Ry. Co., Mo.App., 
20 S,W.2d 301. 

Knowledge of Injured eanployee 
Although Employer's Liability Act 
does not deprivo omployer of defense 
of assumption of risk, whero injury 
is resuit of negllgent acts of fellow 
servant of which Injured employee 
had knowledge, neither does injured 
employee assume risk of injury 
from negiigence of fellow servant 
of which he did not have knowledge 
and did not appreciate.—Chicago, R. 
1. & P. Ry. Co. V. Eaniel, 273 S.W. 
16, 169 Ark. 23. 

88, U.S.—^Day v. Atlantic Coast Line 
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R. Co., Va., 179 F. 26. 102 C.C.A. 
664, certiorari deniod 31 S.Ct. 720, 
220 U.S. 617, 65 L.Ed. 611. 

88. Miss.—Easterling Lumber Co. v. 
Pierce, 64 So. 461, 106 Miss. 672, 
appeal dlsmi-ssed 35 S.Ct. 133, 236 
U.S. 380, 69 L.Ed. 279. 

87. Fla.—Fruit Orowcra' Express 
Co. v. Norton, 116 So. 234, 95 Fla. 
429. 

Tex.—Consumors' Cotton 011 Co. v. 
Jonte, 80 S.W. 847, 36 Tex.Clv.App. 
18. 

39 C.J. p 665 note 60- 
“Rallroading” 

The term in statute relating to 
personal injury actions means busi- 
ness of commoh carrler transporting 
persons and goods for hire.—Fruit 
Growers' Express Co. ▼. Norton, 116 
So. 234, 95 Fla. 429. 

Corporation bullding refrigerator 
oars and furnishing Services to rail¬ 
roads was held not rallroading with¬ 
in state statutes changing fellow- 
servant doctrine.—Fruit Growers' 
Express Co. v. Norton, supra. 

88. Miss.—Hercules Powder Co. v. 
Hammack, 110 So, 676, 145 Miss. 
804. 
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case.s® Some statutes have been held applicable ir- 
respective of whether the railroad was public or pri¬ 
vate in character,while other statutes have bcen 
held inapplicable to private railroads.91 In some 
States such statutes have been held not to apply to 
persons or companies engaged in the construction 
of railways,®^ although the contrary view is held un¬ 
der other statutes.99 

Railroads in hands of rcceivers or trustccs. In a 
number of States the statutes making railroad com- 
panies liable for injuries to a servant from the 
negligence of a fellow servant have been held to 
apply to railroad companies operated by receivers,^^ 
or ferustees in charge under a deed for the benefit of 
creditors.os In other States the contrary view is 
maintained,96 although the receiver was appointed 
on the company’s own petition.97 These latter deci- 
sions have been based on the principlc that speciai 
statutes which relate expressly and exclusively to 
railroad companies cannot be held applicable to re- 
ceivers of a railroad operating it under the orders 


56 C.J.S, 

of a court, for the reason that such receivers are 
not themselves railroad companies.^S 

The Federal Employers^ Liability Act abrogates 
the fcllow-servant doctrine as to railroads engaged 
in interstate commcrce,®^ but is restricted to com- 
mon carriers engaged in commcrce,^ and does not 
include a railroad mercly owning an office buildiiig 
and operating an elevator thercin.2 

b. Logging or Mining Roads 

Some statutes changing the fellow servant doctrine 
as to railroads have been held applicable to logging and 
mining roads. but othors have been held inapplicable. 

While the statutes of some States have been held 
not to apply to railroads used in connection with 
the logging or lumber business,9 or in the operation 
of mines,^ it is generally held that the dangers and 
hazards incident to the use of such roads are of the 
sort contemplated by the statute and that the opera¬ 
tion of logging or lumber roads,^ or of roads used in 
the business of mining,® is within the purview of 
such statutes. 


89. Ala.—^Woodward Iron Co. v. 
Lewls, 54 So. 566, 171 Ala. 233. 

39 C.J. p 665 note 61. 

Ala.—^Western Union Tcl. Co. v. How- 
Ing-ton, 73 So, 650, 198 Ala. 311. 

39 C.J. P 666 note 61 [c], 

90. Ala.—^Woodward Iron Co. v. 
Lewis, 54 So. 566, 171 Ala. 233. 

N.C.—Goodman v. Tallassee Power 
Co., 94 S.E. 408, 174 N.C. 661. 

89 C.J. p 655 note 61 Ca], [e], [f], 
Ch], [i], p 640 note 64 [a]. 

91. Ga.—Ellington v. Bcaver Dam 
Lumber Co.. 19 S.E. 21, 93 Ga. 
63. 

39 C.J. p 655 note 61 Cg] (1). 

92. Kan.—Beeson v. Busenbark, 25 
P. 48, 44 Kan. 669, 10 L.R.A. 839. 

39 C.J. P 656 note 62. 

93. Fla.—Gulf, F. & A. K. Co. v. 
King, 74 So. 475, 73 Fla. 325. 

39 C.J. p 656 note 63. 

94. tJ.S.—Peirce v. Van Dusen, Ohio, 
78 P. 693, 24 C.C.A. 280, 69 L.R.A. 
705, error dlsmlased 19 S.Ct. 879, 
43 L.Ed. 1184. 

39 C.J. p 658 note 73. 

96. N.G.—Wrlght v. Caney River R, 
Co., 66 S.E. 688, 151 N.C. 629, 19 
Ann.Cas. 384. 

39 C.J. p 658 note 74. 

96. Ga.—Robineon v. Huidekoper, 26 
S.E. 440, 98 Ga. 306. 

89 C.J. p 668 note 76. 

97. Ga.—Brown v. Comer, 26 S.E. 
176, 97 Ga. 801. 

98. Tex.—Campbell v. Cook, 26 S. 
W. 486, 86 Tex. 630, 40 Am.S.R. 
878. ' 

39 C.J. p 668 note 77. 


99. D.C.—Washington & 0. D. Ry. 
Co. v. MePherson, 26 F.2d 989, 58 
App.D.C. 211, certiorari denied 40 
S.Ct. 13, 278 U.S. 610, 73 L.Ed. 536. 
Railroad employecs within scope of 
act see infra S 355. 

1. D.C.—Southern Ry. Co. v. Taylor, 
16 F.2d 517, 57 App.D.C. 21, cer¬ 
tiorari denied Taylor v. Southern 
Ry. Co., 47 S.Ct 671, 273 U.S. 767, 
71 L.Ed. 882. 

2. D.C.—Southern Ry. Co. v. Taylor, 
16 F.2d 617, 67 App.D.C. 21, cer¬ 
tiorari denied Taylor v. Southern 
Ry. Co., 47 S.Ct 571, 273 U.S. 767, 
71 L.Ed. 882. 

3. Fla.—Cosson v. W. B. Harbeson 
Lumbor Co., 149 So. 681, 111 Fla. 
666 . 

39 C.J. p 666 note 64. 

However, an employee engaged in 
railroading was held protccted by 
Ha 2 ardous Occupation Act, although 
omployer was not engaged in rail¬ 
roading In using skiddcr to pile logs. 
—Genova Mill Co. v. Andrews, C.C.A. 
Pla„ 11 P,2d 924. 

4. Fla.—Taylor v. Prairie Pebble 
Phosphate Co., 64 So. 904, 61 Fla. 
465. 

39 C.J. p 666 note 66, 

5. N.C.—Hawkins v. Rowland Lum¬ 
ber Co., 152 S.E. 169, 198 N.C. 476 
—Lilley v. Interstate Cooperage 
Co., 139 S.E. 369, 194 N.C. 260— 
Stewart v. Blackwood Lumber Co., 
136 S.E. 386, 193 N.C. 138. 

Okl.—Frisco Lumber Co. v. Splvey, 
140 P. 157, 40 Okl. 633. 

39 C.J. p 656 note 66. 

Purpose of statute 
Purpose of statute modifying fel- 
low-servant doctrine as applied to in- 

1134 


jured employee of logging railroad is 
to protwct employees in railroad op- 
orations, or in work, sorvico, or em- 
ploymcnt reasonably incidcntal there- 
to.—Gurganous v. Camp Mfg. Co., 
168 S.E. 833, 204 N.C. 526. 

tlse or dismaoitllug of skldder 

(1) Where injurcd employee of 
lumber company was employed, un¬ 
der supervision of skidder foreman, 
as drum operator on skidder, and 
drums were operated by stationary 
steam ongine on the skidder which 
was located on tracks and could be 
moved from place to place, employee 
was held within statute aboUshing 
fellow-servant rule as to employee of 
railroad or other Corporation using 
ongines or cars propelled by steam 
or lever power and running on tracks. 
—Edward Hlnes Lumber Co. v. Har- 
rlel, 168 So. 146, 171 Miss. 670. 

<2) On the other hand, the fellow- 
servant rule is not abrogated as to 
servants of common employer dls- 
mantling skidder, not being operated 
at time of Injury, caused by assault 
of one servant on another, and mas- 
ler is not liable where he was not 
negligent.—Great Southern Lumber 
Co. V. May, 103 So. 363, 138 Miss. 27. 

9. Ala.—^Woodward Iron Co. v. 

Lewis, 54 So. 666, 171 Ala. 233. 

39 C.J. p 657 note 67. 

Statutes xelailug to znlxies 

Follow-servant doctrine was held 
inappli-cable under statute to mine 
railroad worker’s suit for injuries be- 
cause the injury cxicurrod in the 
operation of a mino.—Gray v. Doe 
Run Lead Co., 63 S.W.2d 877, 331 
Mo. 481. 
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c. Street Eailroads 

Some statiites changing the fellow-servant rule as to 
railroads operato to change it as to Street railroads, but 
others hnve been held not appllcable to them. 

In scmic States Street railroad companies are not 
cleemed to bc wlthiu the scope of stJrtutes modify- 
iii';* or al)rof;*atinp^ the fellow-servant doctrine in 
respeet of railroad corporations or railroad cm- 
ployceS;'^ while in other States the contrary view 
is hcid.® 

RlcZKitcd tnitns; sxibzvays. An elevated railway 
company operating in a subway has been hcld not to 
constitute a “railroad” within the provisions of a 
statute relating to railroads.^^ A statute modifying 
the fellow-servant doctrine as to cmplcyccs of ele¬ 
vated trains does not apply to surface cars connect- 
iiig with such trains on the elevated structureA® 

§ 3 ^ 3 . - Superior Servant Rule 

Under some statutory provisions railroads are held 
liabie for injuries caused to a railroad employee by the 
negiigence of a superior servant. 

In scvcral of the States the superior servant rule 
which had been adopted in some of the States before 
the enactment of any statutes, as discussed supra § 
332, has been applicd in wholc or in part to railroad 
cmployccs under constitutional or statutory provi- 
sionsA^ The test of whether a servant is a superior 
servant within such provisions is not the power to 
hire and discharge.^^ It is not necessary that the 
negligent servant shall have been in charge or con- 


trol of the injured servant if in fact the former was 
in charge or control of other servantsA^ the 
negligent servant may be in charge or control under 
the statute, although he himself is subject to the con¬ 
trol of another.^^ A servant with authority to di- 
reet does not lose his status of a superior by per- 
forming an act of manual labor pursuant to, and in 
furtherancc of, his ordcrs,l5 but he may lose such 
status and become a mere fcllow servant where at 
the time of injury he was engaged as a volunteer 
in helping the injured employee in a matter uncon- 
nccted with his usual supervisory work.^® 

The following have been hcld superior servants 
within such provisions so as to make the mastcr li¬ 
abie for their negiigence: Engine foreman fore- 
man of switching crewA^ foreman of scction 
gang;i9 scction master as to farmer in temporary 
cmploy of railroad as a scction hand^O track fore¬ 
man as to members of repair gangA^ foreman of a 
train crew in dirccting a brakcman to arrange cars 
for coupling;22 foreman of construction work on 
bridgcA^ railroad fireman as to boiler makerA^ 
mill carpenter as to his hclpers A® conductor and en- 
ginecr wlierc brakcman is injured A^ conductor and 
train dispateher as to fireman A'^ conductor of a 
railroad train as to an engincer A^ conductor as to 
brakcman A^ conductor as to fireman conductor 
as to master mechanic riding on locomotiveA^ con¬ 
ductor of Street car as to motormanA^ engineer 
where locomotive fireman is injured engineer as 


7. Minn.—Funk v. Rt. Paul City P. 
Co., 63 N.W. 1000, CX Minn. 436, 62 
Am.S.P. 608, 20 L.U.A. 208. 

30 C.J. P 657 note 68. 

S. Cal.—X»atton v. Ans^ele.*? Pac. 

Co., 123 P. 613, IH Cal.App. 522. 

39 C.J. p 658 notft 69. 

a, MfiHs.—McOJilv^^ry v. Bo.ston Bl. 

R. Co., 86 N.B. 803, 200 Ma.ss. 551. 
39 C.J. p 658 note 70. 

10. Ma.s.s.—Dow V. Boston Kl, R. Co., 
03 N.I6. 555, 207 Mas.s. 486. 

39 C.J. p 658 note 72. 

11. S.C.—VVUllam.s v. SeaBoard Air 
Lino R. Co., 90 S.K. 27, 105 S.C. 468. 

39 C.J. P 658 noto 79. 

12. Ark.—St. Louis, I. M. & S. R. 
Co. V. Touhoy, 54 S.W. 677, 67 Ark. 
209, 77 Am.S.R. lOD, 

39 C.J. p 658 note 79 [e] (2). 

13. Ark.—St. Louis, I. M. & S. R. 
Co. V. MeCain, 55 S.W. 166, 67 
Ark. 377. 

14. U.S.—Kano v. Brie R. Co., Ohio, 
142 F. 682, 73 O.C.A. 672. 

15. S.C.—Rlppy v, Southern R. Co., 
61 S.E. 1010, 80 S.C. 639, 21 L.R.A., 
N.S., 601. 

Tex.—Mlssouri, R. & T. R. Co. v. 
Dean, Civ.App., 89 S.W. 797, 


15. Wis.—ITartfortl v. Northern Pac. 
R. Co., 64 N.W. 1033, 91 Wi.s. 374. 

17. Ark.—St. Louis, 1. M. & S. R. 
Co. V. Touhey, 54 S.W. 677, 67 Ark. 
209, 77 Am.S.R. 109. 

18. Ark.—St. Louis, I. M. & S. R. Co. 

V. MctCain, 55 S.W. 165, 67 Ark. 
377. 

19. N.T.—La Placa v, Lake Shore & 
M. S. Ry. Co., 111 N.Y.S. 707, 790, 
127 App.Div. 843, afflrmed 87 N.E. 
1121, 194 N.Y. 562. 

39 C.J. p 660 note 86. 

20. S.C.—‘Williams v. Seaboard Air 
Line Co., 90 S.E. 27, 105 S.C. 468. 

21. N.Y.—Inpflese v. New York, N. 
H. & H. R. Co., 117 N.Y.S. 392, 1.3.3 
App.Div. 198, reargrument denied 
118 N.Y.S. 1115, 134 App.Div. 032. 

22. Mo.—McGuire v. Quincy, O. & 
K. C. R. Co., 107 S.W. 411, 128 Mo. 
App. 677. 

23. Tex.—San Antonio & A. P. R. Co. 
v. McDonald, Civ.App., 31 S.W. 72. 

24. TfiX. —St. Louis Southwestern 
R. Co, V. Freles, Civ.App., 166 S. 

W. 91. 

25. Tex.—Missouri, K. & T. R. Co. v. 
I nailey, 115 S.W. 601, 53 Tex.Civ. 
I App. 295. 


20. Mont.—Crisswell v. Montana 
Cent. R. Co., 42 P. 767, 17 Mont. 
189. 

39 C.J. p 660 note 93. 

27. Ark.—Choctaw, O. & G. R. Co. v. 
Doughty, 91 S.W. 768, 77 Ark. 1. 

28. TJ.S.—Snipes V. Southern R. Co., 
S.C., 166 F. 1, 91 C.C.A. 693. 

39 C.J. p 660 note 95. 

29. N.Y.—Brown v. New York Cent., 
C. & H. It. Co., 110 N.Y.S. 614, 126 
App.Div. 240, afflrmed 89 N.E. 1096, 
196 N.Y. 642. 

Tex.—Galvoston, S. H. & A, R. Co. v. 
Robinett, Civ.App., 64 S.W. 263. 

30. Ga.—Southern H. Co. v. Diseker, 
81 S.E. 269, 13 Ga.App. 709. 

31. Mo.—Tabor v. St. Louis, I. M. & 
S. R. Co., 109 S.W. 764, 210 Mo. 
385, 124 Am.S.R. 728. 

32. N.Y.—Simons v. Brooklyn 

Holghts R. Co., 126 N.Y.S. 792, 142 
App.Div. 36, rehearing denied and 
appeal to Ct. of App. granted 127 
N.Y.S. 1144, 143 App.Div. 946. 

33. Miss.—Cheaves v. Southern R. 
Co., 33 So. 649, 82 Miss. 48, sug- 
gestion of error overruled 34 So. 
385, 82 Miss. 48. 

, 39 C.J. p 660 note 1. 
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to brakeman;34 engineer of a freight train as ta 
conductor of such train 5 motorman as to em- 
ployees riding on electric car;^® train dispatcher 
where engineer is injured;^'^ and an engineer oper- 
ating engine engaged in removing an obstruction 
and having charge of the other employees engaged 
on the Work. 3 8 

On the other hand, the following employees have 
been lield not superior servants or officers: Carpen- 
ter engaged with laborers in setting posts along a 
railroad who works under the direction of foreman 
in charge of the work;39 temporary foreman of 
switching crew who had no authority to command 
the switchman to pursue any particular line of ac- 
tion members of train crew setting cars on spur 
track as to brakeman injured on another passing 
train telegraph operator as to engineer gta- 
tion agent as to freight brakeman engineer as 
to flagman conductor removing trollcy pole from 
current wire as to motorman;^^ engineer acting 
without orders from the conductor as to car coupler 
acting under the latter’s orders and conductor 
having no authority over the injured engineer in 
matters affecting the cnginc.47 

§ 349 , - Common Service Statutes 

Under some statutes a railroad Is llable for injuries 
to an employee caused by the negllgence of another em- 
ployee who is not engaged in a common service within 
the meaning of the statute and therefore not to be re- 
garded as a fellow servant under such statutory provi- 
sions. 


The effect of statutes providing that ali railroad 
employees in the same grade of employment and 
who are working together at the same time and 
place and to a common purpose, none being intrust- 
ed with the power to control employees, are fellow 
servants, provided they are in the same department 
or branch of Service, is to limit the risk assumed by 
an employee bccause of acts or omissions of others 
in the service of the same employcr to the neglect 
of those who are fellow servants within the mean¬ 
ing of the statute, and to impose on the master lia- 
bility for injuries suffered through negicet of all 
other fellow employees in the discharge of their du- 
ties.^^s In order to be fellow servants under statutes 
of this character, employees must be: (1) Engaged 
in the common service."^® (2) In the same grade of 
employment.30 (3) Working at substantially the 
same time and place.51 (4) Working to a common 
purpose.52 Under some statutory provisions it has 
also been held that employees must be engaged on 
the same piece of work^s and doing the same char¬ 
acter of Work or service.^^ 

Under such statutory provisions the following 
have been held fellow servants: Hostler and boiler 
washer, both under the orders of the roundhouse 
foreman engineer and switchman, members of 
the same switching crew working under a common 
foreman employees engaged in the common work 
of cleaning an engine station telegraph opera¬ 
tor and locomotive engineer conductors of switch 
engines in the same yard engaged in moving cars 


34. N.Y.—Breed v. Lehigh Valley 
R. Co.. 116 KT.S. 1019, 131 App. 
Div. 492. 

39 C.J. p 660 note 2. 

35. N.T.—Payne v. Lehigh Valley 
R. Co., 143 N.T.S. 319, X68 App. 
Div. 105, affirmed 107 N.B. 1082, 

, 213 N.Y. 687. 

36. N.Y.—Connors v. International 
R. Co., 162 N.Y.S. 1086. 

37. U.S.—Baltimore & 0. R. Co. v. 
Camp, Ohio, i66 F. 952, 13 C.C.A. 
233. 

38. Tex.—Galveston, H. & S. A. R. 
Co. V. Roth, 84 S.W. 1112, 37 Tex, 
Civ.App. 610. 

39. U.S.—Hunter v. Kansas City & 
M. Railway & Bridge Co., Tenn., 85 
F. 379, 29 C.C.A. 206. 

39 C.J. p 660 note 7. 

40. U.S.—Fenwick v. Illinois Cent. 
R. Co., Mlss., 100 F. 2 ' 47 , 40 C.C.A. 
869. 

41. Mo.—^Ham v. St, Louis & S. F. 
R. Co., 117 S.W. 108, 109, 186 Mo. 
App. 17. 

42. U.S.—Baltimore & 0. R. Co, v. 
Camp, Ohio, 46 F. 962, 18 C-C.A. 
238. 


43. N.Y.—Hallock v. New York, 0. 
W. R Co., 90 N.B. 1124, 197 N.Y. 

460, 62 L.R.A.,N.S., 1142. 

44. S.C.—Lyon v. Charleston & W. 
0. R. Co., 66 S.E. 18. 

45. N.Y.—Larson v. Nassau Electric 
R. Co., 151 N.Y.S. 694, 166 App. 
Div. 88‘7, reversed on other grounds 
119 N.E. 92, 223 N.Y. 14. 

46. U.S.—Atlantic Coast Line R. Co. 
V. Farm er, 176 F. 692, 100 C.C.A. 
244. 

47. U.S.—.Snipes v. Southern R. Co., 
166 F. 1, 91 C.C.A. 693. 

Tex.—Culpepper v. International, 

etc„ R. Co., 40 S.W. 386, 90 Tex. 
627. 

48. Ark.—^Kansas City, Ft. S. & M. 
R. Co. V. Beckor, 53 S.W. 406, 67 
Ark. 1, 77 Am.S.R. 78, 46 L.R.A. 
814. 

39 C.J. p 66rl note 15. 

49. Tex.—Gulf, C. & S. F. R. Co. v. 
Warner, 36 S.W. 364, 89 Tex. 475. 

39 C.J. p 661 note 16. 

50. Ark.—St. Louis, 1. M. & S. R. 
Co. V. Thurmond, 68 S.W. 488, 70 

, Ark. 411. 

1 39 C.J. p 661 note 17. 
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51. Tex.—Gulf, C. & S. F. R. Co. 
V. Warner, 35 S.W. 3G4, 89 Tex. 
475. 

39 C.J, p 661 note 18. 

52. Tex.—Gulf, C. & S. F. R. Co. v. 
Warner, supra, 

39 C.J. p 661 note 19. 

63. Tex.—International & G. N. R, 
Co. V. Stili, 101 S.W. 442, 100 Tex. 
499. 

39 C.J. p 661 note 20, 

64. Tex.—Texas & N. O. R. Co. v. 
Barwick, UO S.W. 963, 60 Tex. 
Civ.App. 644, 

39 C.J. p 662 note 21. 

65. Tex,—Missouri, K. & T. R. Co. 
V. Whitaker, 33 S.W. 716, 11 Tex. 
Civ.App. 668. 

56. Tex.—Gulf, C. & S. F. R. Co. 

V. Warner, 86 S.W, 364, 89 Tex 
475. 

57. Tex.—Cloyd V. Galveston, H. & 
S. A. R. Co., 84 S.W. 408, 37 Tex. 
Civ.App. 506—Galveston, H. & S. 
A. R. Co. V. Cloyd, Civ.App., 78 S. 

W. 43. 

58. Mo.—Strottman v. St. Louis, I. 
M. & S. R. Co., 109 S.W. 769. 211 
Mo. 227. 
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under a superior, although their duties were sepa¬ 
rate and distinct.^9 

On the other hand, the following; employees have 
been held not fellow servants: Train crew and other 
employeesengineer and brakeman;®! brakemen 
and car inspector car inspector and engine fore- 
station agent and train crew;®^ locomotive 
engincer and hostlcr;®^ car repairer in one yard 
and hostlcr or switchman in another yard;®® hre- 
man of a switch engine and part of an ^'outside 
crew,” and switchman of an “inside crew;”®^ crcws 
of through frcight and of local freight trains;®® 
two switch crcws;®® locomotive engincer and yard 
employees yardmastcr and brakcman foreman 
of scction hand and scction men;'^2 tnembers of a 
train crew and section handE;*^® railroad conductor 
in charge of a gravel train and car inspector 
brakcman of one train and train crew of another 
car inspector and engine foreman ;'76 timber sealer 
and log train operators night hostler inspecting 
engine and employee putting stcam into another en- 
giiic;'^® and foreman and members of yard crew 
and engineer of road engine temporarily in the 
yards,7® An engineer is not neccssarily a fellow 
servant of the train dispateher and telcgraph opera- 
tors.®^ 

I 350 , - Different Department Statutes 

V/hero not defJned by statute It has been held that 
"departmenta'» and ‘‘branches of service'» shouid not be 


80 llmlted as merety to embrace those large divislons 
created for convenience In admlnlstering the affalrs of 
the company, but that they relate to those minute ones 
which concern the daily duties of the employee. 

The different-department rule which, independent 
of statute, has been rejected in some jurisdictions 
under principies discussed supra § 331, has been ex- 
pressly adopted by statute in several of the states as 
to railway employees.®^ The term “different depart- 
ment or branch of service” has been used without 
defining what shall be deemed a different department 
or branch of Service, and hence it must be deter- 
mined on principies analogous to those laid down in 
cases where the departmcntal limitation has been 
adopted and applied independent of statute or con- 
stitution.®® It has been held that “departments” and 
“branches of scrvice” shouid not be so limited as 
merely to cmbrace those large divisions created for 
convenience in administering the affairs of the com¬ 
pany, but that they relate to those minute ones which 
concern the daily duties o£ the employee.®® 

An engineer and a brakeman on the same train 
are considered to bc in the same department,®^ while, 
on the other hand, an engineer on one train is in a 
different department from the brakeman on another 
train.®5 So also the following employees have been 
held to be in different departments or branchos of 
Service: A yard hclper and an engincer who were 
engaged in operating locomotivcs;®® a switch ten- 
der and the conductor and engincer of a yard en- 
gine;®*^ employees in locomotive and train depart- 


B9. Tex.—Texas & N. O. R. Co. v. 
Tatman. 31 S.W. 333, 10 Tex.Clv. 
App. 434, 

60. Ark,—St. Louls, I. M. & S. R. 

Co. V. Harmon, 109 S.W. 20-5, 86 

Ark. 603. 

39 C.J. p 662 note 27. 

61. Tex.—San Antonio & A. P. R. 
Co. V. Bowlea, Civ.App., 30 S.W. 
89. 

62. Ark.—St. Louls, I. M. & S. R. 

Co. V. Holmes. 114 S.W. 221, 88 

Ark. 181. 

63. Ark.—St. Louls, I. M. & S. R. 

Co. V. Dupree, 105 S.W. 878, 84 

Ark. 377, 120 Am.S.R. 74. 

64. Tex,—Oulf. C. & S. P. R. Co. 
V. Calvert, 32 S.W. 246, 11 Tox. 
Civ.App. 297. 

65. Tex.—Texas & P. R, Co. v. 

Lelghty, Civ.App., 32 S.W. 799. 

66. Tex.—San Antonio & A. P. R. 
Co. V. Keller, 32 S.W. 84'7, 11 Tex. 
Civ.App, 569. 

67. Tex.—Masterson v. Galveston, 
H. & S. R. Co., Civ.App., 42 S.W. 
1001 . 

68. Tex.—Galveston, H. & S. R. Co. 
V. Worthy, Civ.App., 32 S.W. 667 
—Galveston, Ji. & S. R. Co. v. 
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Worthy, Civ.App., 27 S.W. 426, re- 
versed on other grounds 29 S.W. 
376, 87 Tex. 459. 

69. Tex.—Masterson v. Galveston, 
H. & S. R. Co., Civ.App., 42 S.W. 
1001 , 

70. Tex,—San Antonio & A. P. R. 
Co. V. Hardingr, 33 S.W. 873, 11 
Tcx.Civ.App. 497. 

71. Tex.—International & G. N. R. 
Co. V. Slpole, Civ.App., 29 S.W. 686. 

72. Ark.—St. Louis, I. M. & S. R. 
Co. V. Harmon, 109 S.W. 296, 85 
Ark. 603. 

73. Ark,—St. Louis, I. M. & S. R. 
Co. V. Harmon, supra. 

74. Ark.—St. Louis Southwestern R. 
Co. v. Lewis, 12.1 S.W. 268, 91 Ark. 
343. 

75. Tex.—Patterson v, Houston & 
T. C. R. Co., Civ.App., 40 S.W. 442. 

76. Ark,—St. Louis, I. M. & S. R. 
Co. V. Dupree, 106 S.W. 878, 84 
Ark. 377, 120 Am.S.R. 74. 

77. Tex.—Keystone Mills Co. v. 
Chambers, Civ.App., 118 S.W. 178. 

78. Tex.—Galveston, H. & N. R. 
Co. V. Cochran, 109 S.W. 261, 49 
Tex.Civ.App. 691. 
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79. Tox.—Missouri, K. & T. R. Co. 
V. Whitlock, 41 S.W. 407, 10 Tex. 
Civ.App. 17G. 

80. Tex.—Hogan v. Missouri, K. & 
T. R. Co., 82 S.W. 1036, 88 Tex. 
679, 

81. Miss.—Illinois Cent. R. Co. v. 
Hunter, 12 So. 482, 70 Miss. 471. 

39 C.J. p 662 note 49, p 668 note 98 
Cb]-[dh [fj. 

82. Ohio,—Hili 'V. Lake Shore & 
Michlgan Southern R. Co., 22 Ohio 
Cir.Ct. 291, 12 Ohio Cir.Dec. 241, 

39 C.J. p 662 note 60. 

83. Ohio.—Cincinnati, H. A D. R. 
Co. V. Margrat, 37 N.B. 11, 61 Ohio 
St. 130. 

84. Ohio.—Cleveland, L. & W. R. 
Co. V. Shanower, 71 N.B. 279, 70 
Ohio St. 1-66—Hili v. Lake Shore 
& Michigan Southern R. Co., 22 
Ohio Cir.Ct. 291, 12 Ohio Cir.Dec. 
241. 

85. Ohio.—Cincinnati. H. & D. R. Co. 
V. Margrat, 37 N.E. 11, 61 Ohio St. 
130. 

86. Ohio.—^New York, Chicago & St. 
Louis R. Co. V. Roe, 26 Ohio Clr. 
Ct. 628. 

87. Ohio.—^Lake Shore & Michigan 
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inents;S8 a fircman and a telcgrapli operator 
chief inspector of cars and brakeman;^^ and two 
switching crcws handling- different trains in the 
same yarcl/'^^ A yardmaster whose duty it is to 
makc up trains and sclect the employccs who are to 
operate them, and who has fiill control over ali em¬ 
ployccs whose duties take them into the yard, is not 
the fcllow servant of a brakeman on a train made 
up under such yardmaster^s dircction.^^ 

§ 351. - Negligence of Person to Whose 

Orders Injured Employee Was 
Bound to Conform 

Under some statutes recovery may be had against 
a railroad for Injuries to an employee caused by the neg- 
ligence of another employee to whose orders the injured 
employee was bound to conform and did conform. 

Under some statutes liability is imposed on rail¬ 
road corporations, as wcll as on other corporations, 
for injuries resulting from the negligence of any 
persons in its Service to whose order the injured 
employee at the time of the injury was bound to 
conform, and did conform.^^s Such a statute applies 
only to such railroad employccs as are in the course 
of their employmcnt exposed to the particular haz- 
ards incident to the use and operatioii of engines 
and trains, and whose injuries are caused thercby.^^ 
Under such statutes there can be no recovery unlcss 
the injured employee is acting under some spccial 
order in respect of the particular Service in which 
he was engaged when injured,and the injury must 
be caused by the negligence of such superior serv¬ 
ant.^® 

§ 352. - Acts or Omissions in Obedience 

to Rules 

Under statutes making a railroad liable for injuries 
to its employees caused by obedience to rules, it may not 
be held responsible for those caused by disobedience. 

A statutory provision making the mastcr liable 
where the injury results from the act of omission 


of any person done or made in obedience to any 
rule, rcgulation, or by-law of the Corporation, or in 
obedience to the particular instriicfcions given by any 
person dclcgatcd with the authority of ihc Corpora¬ 
tion in that behalf, docs not make the mastcr liable 
where a duty is enjoincd by rule, otc., on a servant 
and the duty is ncglcctecl or negligcntly per- 
formcd.^57 The duty of a railroad employee to obey 
the orders of a superior servant docs not depend, 
within the contcmplation of the federal cmployers’ 
liability act, on whether the employee violating the 
rule knew, or rcasonably should have known, that 
disobedience might be dangerous to a fcllow em- 

ployce.^S 

§ 353. - Negligence of Employee at Time 

Acting in Place and Performing Du¬ 
ty of Corporation 

Under some statutes a railroad may be held respon¬ 
sible for injuries to an employee resulting from negli¬ 
gence of another employee acting In the place and per¬ 
forming the duty of the railroad Corporation. 

Under the provisions of some statutes, a railroad 
is liable for injury to its employees where caused by 
the negligence of a fcllow servant engaged in the 
samc common Service, where the negligent servant 
is at the time acting in the place and performing the 
duty of the Corporation.^^ 

§ 354. -Negligence of Particular Em¬ 

ployees 

a. Tn general 

b. Employees in charge of engines 

c. Employees in charge of trains 

a. In General 

Under some constitutional or statutory provisions a 
railroad may be held liable for injuries to its empicyees 
caused by the negligence of specified employees, such as 
those in charge of signais, switches, or tracks. 

Under some constitutional or statutory provisions 


Southern R.. Co. v. Pero, 22 Ohio 
Cir.Ct. 130, 12 Ohio Cir.Dec. 25. 

88L Tex.—Houston & T. C. R. Co. 
V. Talley, 39 S.W. 206, 15 Tex.Civ. 
App. ai5. 

88. Miss.—Illinois Cent. R. Co. v. 

Hunter, 12 So. 482, 70 Miss. 471. 

89 C.J. p 663 note 67. 

90. Ohio.—Columbus, H. V. & T. R. 
Co. V. Erick. 27 N.B. 128, 51 Ohio 
St. 146. 

91. U.S.—Brie R. Co. v. Kane, Ohio, 
118 F. 223, 65 C.C.A. 129. 

89 C.J. p 663 note 69. 

99. Ohio.—MeCann v. Pennsylvania 
Co., 10 Ohio Cir.Ct. 139, 6 Ohio Clr. 
Pec. 610. 


93. Ind,—Evansville & T. H. R. Co. 
V. Lipldng, 109 N.B. 47, 183 Ind. 
672. 

37 C.J. p 663 note 61. 

94. Ind.—Indianapolis Traction & 
Terminal Co. v. Klnney, 85 N.B. 
954, 171 Ind. '612, 23 L..R.A.,N.S., 
711. 

95. Ind.—Evansville & T. H. R. Co. 
V. Lipkingr, App., 103 N.B. 371, af- 
flrmed 109 N.B. 47, 183 Ind. 672. 

39 C.J. p 663 note 63. 

96. Ind.—Indianapolis, etc., Rapid 
Transit Co. v. Foreman, 69 N.B. 
669, 162 Ind. 85, 102 Am.S.R. 185. 

39 C.J. p*663 note 64. 


97. Ind.—Thacker v. Chicago, I. & 
L. R. Co., 64 N.B. 605, 159 Ind. 82, 
69 L.R.A. 702—Baltimore & O. S. 
W. R. Co. V. Bittle, 48 N.B. 862, 
149 Ind. 167. 

98. Fla.—Atlantic Coast Bine R. Co. 
V. Mcintosh, 198 So. 92, 144 Fla. 
356. 

BlfiTht to move train wlthout sigr&al 
from conductor 

Fla.—^Atlantic Coast Line R. Co. v. 
Mcintosh, supra. 

99. Ind.—Evansville & T. H. R. Co. 
V. Lipkin^, 109 N.B. 47, .183 Ind. 
5'72. 

39 C.J. p 664 note 67. 
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an employcr may be held liable for injuries to its 
employees causcd by the ncgligence of particular 
railroad employees designated in the statute,i such 
as those in charge of cars,^ engines, as discussed in¬ 
fra stibdivision b of this section, signals,3 switches,^ 
switch yardsp'^ tracks,® or trains, as.considered infra 
subdivision c of this scction, These statutes are 
gcncrally hcld not to apply to Street railroads.7 

In orcler to rccover under such a statute the in- 
jured cniployee must prove that he was employed 
in or about a railroad,^ and that the cmploycc whose 
negligcncc is complaincd of was in charge of an cn- 
gine, car, train, place, or dcvice designated in the 
statute,^ and the injuries must have bcen causcd by 
a hazard involved in train operations,^^ although the 
statute applies to an cmployee injurcd through the 
ncgligence of other employees in the operation of 
a train, although he was not cmploycd to assist in 
the operation of a train and was not so engaged at 
the time of the injury,^^ providcd lie was engaged in 
a duty conncctcd with the operation of a railroad.^^ 

An employcc may rccover under such a provision 
without showing that he was acting at the time 
under the dircction of his superior, and even 
though hc was of superior rank to the employee 


whose ncgligence allegedily caused the injury.^^ 
The railroad company is liable thereunder, although 
no gross or willful ncgligence is shown,^® and with¬ 
out regard to the company having used due care in 
sclecting its employees,^6 but it must be shown that 
the employee whose ncgligence is allegcd as the 
cause of the injury was negligent in the perform- 
ance of his duty.^*^ 

b. Employees in Charge of Engines 

In order to recovep under constitutional op statutory 
provisions making railroads liable for injuries caused by 
the negiigence of an engineer or other person in charge 
of an engine, it must be shown that both the person and 
the instrumentality were within the contemplation of the 
provision. 

Under some constitutional or statutory provisions 
an cmployer may bc hcld liable for injuries to rail¬ 
road employees causcd by the negiigence of an engi¬ 
neer or other person in charge of an engine. 

In order to establish a case under such a provision 
for injuries suffcrecl by any employee through the 
negiigence of any person in charge of a locomo- 
tive, it must appear that the case is within its terms 
and that the ncgligence complained of was the neg¬ 
iigence of a servant who in the line of his cmploy- 
ment had charge of the locomotive.i^ The engineer 


1. Va.—Chosapoako & Ohlo Ry. Co. 

V. Swartz, 80 S.E. 568, 115 Va. 723. 

39 C.J. p 664 note 71. 

<^Conductor” dlstlngrnislied trom 
“forenaan’' 

Under stututes providing that ev- 
ery railroad shall be liable for In¬ 
juries to an employee occurring 
'without his contributory negiigence 
where such injury was caused by the 
negiigence of specifled employees, In- 
cluding a ''conductor," It has been 
said that: "It could not be sincerely 
claimed that the word ‘conductor’ 
can be appllod to the foreman of a 
section gang or a bridge crew, be- 
cause he mcrely conducts or man- 
ages the work, or that it can be 
applicd to any other conductor than 
the one who manages the railroad 
train."—Reinke v. Northern l^aclflc 
Ry. Co., C.C.Mont., 145 F. 988, 990 
—12 C.J. P 413 note 79 [d3 (1). 
“Superintendent” 

Undor a statute providing that 
railroad corporations shall be liable 
for death or Icsser injury caused an 
employee through the negiigence of 
designated employees, including a 
"superintendent," a shop foreman 
could not be regarded as a "superin¬ 
tendent" within tho contemplation of 
Iho statute.—Hartford v. Northern 
Pacinc R. Co.. 64 N.W. 1033, 91 Wis. 
374. 

2. Ala.—^Woodward Iron Co. v. 

Lcwis, 54 So, '566, 171 Ala. 233. 

39 C.J. p 664 note 69. 


3. Ind.—Chlcago, I, & L. R. Co. v. 
Wicker, App., 71 N.E. 223, reheard 
72 N.E. 614, 34 Ind.App. 215. 

39 C.J. p 664 note 74. 

4. Va.—^Washington Southern R. Co. 
V. Cheshire, 65 S.E. 27, .109 Va. 741. 

39 C.J. p 664 note 72. 

5. U.S.—Chicago, Indianapolis & 
Loulsville R. Co, v. Hackett, Hl., 
33 S.Ct. 681, 228 U.S. 559, 67 L.Ed. 
9G6. 

Ind,—Indianapolis & G. Rapid Trans¬ 
it Co. V. Andis, 72 N.E. 146, 33 Ind. 
App. 625. 

39 C.J. p 6'64 note 73. 

6. Ala.—Southern R. Co. v. Howell, 
84 So. 6, 135 Ala. 639. 

39 C.J. p 665 note 75, 

7. Ind.—Indianapolis & G. Rapid 
Transit Co. v. Andis, 72 N.E. 145, 
33 Ind.App. 62'5. 

39 C.J. p 666 note 77. 

8. Ala.—^Woodward Iron Co. ▼. 

Thompson, 88 So. 438, 205 Ala. 
490. 

39 C.J, p 665 note 78. 

9. Ala.—^Woodward Iron Co. v. Curi, 
44 So. 969, 163 Ala. 216. 

39 C.J. p '565 note 7-9. 

10. Ind.—Vandalia R. Co. v. Parker, 
98 N.E. 705, 178 Ind. 138. 

39 C.J. p 665 note 80. 

11. Ind.—American Car & Poundry 
Co. V. Inzer, 101 N.E. 676, 63 Ind. 
App. 316. 

> 12. Ala.—Boggs V. Alabama Cons. 
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Coal & Iron Co., 52 So. 878, 167' 
Ala. 251, 140 Am.S.R. 28. 

39 C.J. p 665 note 82. 

13. Ind.—Pittsburgh, C. C. & St. U 
R. Co. V. Montgomery, 40 N.E. 582, 
152 Ind. 1, 71 Am.S.R. 301, 69 L. 
R.A. 875. 

39 C.J. p 665 note 8'3. 

14. N.Y.—Hildebrant v. Lehigh Val-. 
ley R. Co., 143 N.T.S. 247, 167 
App.Div. 828, afflrmed 107 N.E. 
1078, 213 N.Y. 682. 

15. Ala.—Alabama Great Southern- 
R. Co. V. Williams, 37 So. 256, 140- 
Ala. 230. 

39 C.J. p '665 note 85. 

18. Ala.—Culver v. Alabama Mid-. 
land R. Co., 18 So. 827, 108 Ala. 
33.p. 

17. N.T.—Utess V. Erie R. Co., 97 
N.E. 722, 204 N.Y. 324, Ann.Cas, 
1913D 46. 

39 C.J. p 665 note 87. 

18. Va.—^Chesapeake R. Co. v.. 

Swartz, 80 S.E. 568, 115 Va. 723. 

39 C.J. p 664 note 68. 

Ziocomotive engineer 

U.S.—Reinke v. Northern Pac. R. 

Co., C.C.Mont., 145 F. 088. 

20 C.J. p 1261 note 44 [aj, 

19. Ind.—Pittsburgh, C. C. & St. L. 
R. Co. V. Rogers, 87 N.E. 28, 46. 
Ind.App. 2'30. 
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usually is the employee in charg-e of the engine,20 
althoiigh a fireman may be,2i and a hostler may as¬ 
sume such charge as to make the company liable 
under the statute .22 Two employees cannot be in 
control of an engine at the same time.^3 

A pile driver24 and a stationary engine^S have 
been held not to be within the purview of the stat¬ 
ute. Where the statute refers to an engine upon 
the railroad, it does not include an engine which is 
stalled in a roundhouse for the purpose of repairs.^^ 

c. Employees in Charge of Trains 

Under some constitutional or statutory provislons an 
employer may be held liable for injuries to railroad em¬ 
ployees caused by the negligence of the conductor or 
other person in charge or control of a train. 

Under some constitutional or statutory provisions 
recovery may be had against a railroad for injuries 
to its employees caused by the ncgligcnce of an cm- 
ployee in charge or control of a train.27 The words 
“charge” or “control” have not been defined, al- 
though it would seera they are not intended to mcan 
different things, but are to be regarded, whilc not 
perhaps synonymous, as cxplanatory of each other, 
and used together, as describing more fully onc and 
the same thing.^s Jt is the charge or control of the 
train as a connected whole which is meant, rather 
than the charge or control of portions which to¬ 
gether form a whole.^^ A person is in charge or 
control where for the time bcing at least he has im¬ 
mediate authority to direct the movements and man- 


agement of the train as a whole and of the men en- 
gaged upon it.^® It is not ncccssary that he should 
be actually upon the train itself,3i and more than 
one person may have “charge or control” of a train 
at the same time.32 

The conductor is usually an employee in charge 
of a train,S3 and the same is true of an engineer.34 
Under certain circumstanccs, however, a brakeman 
may be in control of a train,35 and it has been held 
that a yardmaster whose right to control and cause 
the moving of cars in the yard is exclusive and 
whose orders to the switching crew are obeyed is 
in control of a train within the statute.36 On the 
other hand, the foreman of a switching gang,®7 a 
station agcnt,38 a tow'crman,39 and employees mak- 
ing up trains^ 0 have been held not in charge or con- 
troi of a train. 

What consiiHites a train. The courts have re- 
fused to define wdiat, under all circumstances, will 
constitute a train within the meaning of the stat- 
ute.^l It has been said, however, that a locomotive 
witli one or more cars attached to it, with or with- 
out passengers or freight, in motion upon a railroad 
from one point to another, by means of power fur- 
nished by the locomotive, constitutes a “train.”42 
The term gcnerally signi fies cars in motion,^^ -with 
power furiiishcd by a locomotive,although a train 
does not ccase to be such when moving by its own 
momentum after the power is shut off from the lo¬ 
comotive. 


20 . Ind.—Cleveland. C. C. & St. L. 
B. Co. V. Bery:schiciker, 69 N.E. 
1000, 162 Ind. 108. 

21. Ala.—Brown v. Louisville & N. 
R. Co., 19 So. 1001, ,111 Ala. 276. 

39 C.J. p 6'66 note 96. 

Q2. Va.—^Chesapeake & O. B. Co. v. 

Swartz, 80 S.E. 508, 116 Va. 723. 

39 C.J. p 606 note 97. 

23. Ala.—Louisville & N. R. Co. v. 
Richardson, 14 So. 200, 100 Ala. 
232. 

24. Ind.—Jarvis v. Hitch, 67 N.E. 
1057, 161 Ind. 217. 

39 C.J. p 665 note 90. 

25. U.S.—Relnke v. Northern Pac. 
R. Co., C.C.Moht., 145 F. 988. 

39 C.J. p 666 note 92. 

26. Mass.—Perry v. Old Colony R. 
Co., 41 N.E. 289, 164 Mass. 296. 

27. Colo.^—Eenver & R. G. R. Co. v. 
Vitello, 121 P. 112, 21 Colo.App. 61. 

39 C.J. p 664 note 70. 

28. Mass.—Caron v. Boston & A. 
R. Co., 42 N.E. 112, 164 Mass. 623. 

39 C.J. p 666 note 6. 

28. Mass.—Thyng v. Fitchburgr R. 
Co.. 80 N.E. 169« 156 Mass. 13, 82 
Am.S.R. 425. 


30. Colo.—Denver & R. G. R. Co. V. 
Vitello, 81 P. 766, 34 Colo. 60. 

39 C.J. p '666 note 8. 

31, Mass.—Caron v. Boston & A. R. 
Co., '42 N.E. 112, 164 Mass, 523— 
Donahoe v. Old Colony R. Co., 26 
N.E. 868, 153 Mass. 356. 


37. Ma.ss.—Caron v. Boston & A. R. 
Co., 42 N.E. 112, 164 Mass. 623. 

38. Mass.—Fairman v. Boston & A. 
R. Co., 47 N.E. 613, 169 Mass, 170. 

33. Mass.—Fairman v. Boston & A. 
R, Co., supra. 


32. Mass.—Caron v. Boston & A. R. 
Co., 42 N.E. 112, .164 Mass. 623. 

33. Mass.—^Devine v. Boston & A. 
R. Co., 34 N.E. 639, 159 Mass. 384. 

39 C.J. p 666 note 11, 

34. N.Y.—Payne v. Lehigh Valley 
R. Co., 143 N.Y.S. 319, 168 App. 
Div. 105, 

39 C.J. p 667 note 12. 

35. Colo.—Denv-er & R. G. R. Co. v. 
Vitello, 121 P. 112, 21 Colo.App. 
61. 

Mass.—Flaherty v; New York Cent. 
& H. R. Co., 98 N.E. 606, 211 Mass. 
670. 

3S. U.S.—Chicago, Indlanapolis & 
Louisville R. Co. v. Hackett, 111., 
33 S.Ct. 581, 228 U.S. 669, 67 L. 
Ed. 966. 

Mass.—Brady v. New York, N. H. & 
H. R. Co., 68 N.E. 227, 184 Mass. 
225. 


40. Mass.—Thyng v. FItchburg R. 
Co., 30 N.E. 169, 156 Mass. 13, 32 
Am.S.R. 42-5. 

41. Mass.—Caron v. Boston & A. 
R. Co., 42 N.E. 112, 164 Mass. 623. 

39 C.J. p 666 note 99« 

42. Mass.—^Caron v. Boston & A. 
R. Co., supra—Dacey v. Old Colony 
R. Co., 2'6 N.E. 437, 163 Mass. 112. 

43. Mass.—Caron v. Boston & A. R. 
Co., 42 N.E. 112, 164 Mass. 623— 
Thyng v. Fitchhurg R, Co., 30 N. 
E. 169, 166 Mass. 13, 32 Am.S.R. 
425. ' 

44. Mass.—Caron v. Boston & A. R. 
Co., 42 N.E. 112, 164 Mass. 623. 

45. Mass.—Caron v. Boston & A. R. 
Co., supra. 

39 C.J. p, 666 note 4 . 
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§ 355. - Statutes as Applicable to AU In- 

jured Employees 

a. In general 

b. Employees operating railroad 

c. Employees operating cars, locomo- 

tives, or trains 

d. Federal Employers' Liability Act 
a. In General 

Under some constftutional op statutory provislons 
the fellow-servant rule is substantfally abrogated as to 
all railroad employees, but under other provislons abroga- 
tlon of such rule Is restricted to certaln employees, such 
as those at the time of the accident engaged In the use 
and operatlon of a railroad, or injured through negligence 
arising from its use and operatlon or from hazards pecu- 
liar to railroading. 

In some of the States the fellow-servant rule is 
practically abrogated hy statutory or constitutional 
provislons as far as railroad em])loyces are con- 
cerned.^6 While all employees of a railroad compa- 
ny scem to be within the protection of some of the 
provislons,and an injured employee is cntitled to 
rccover whcthcr or not his injuries are connected 
with the running of trains,and notwithstanding 
his engagement in the business is not immediately 
connected with running and operating the company^s 
train,^^ other provislons, although broad cnough to 
include all injured employees of a railroad, have 
becn limited by judicial construction to injured em- 
ployecs engaged in work at the time of the accident 
which exposes them to some element of hazard or 
condition of danger peculiar to railroads.^o Under 


such a provision a railroad may be held liable for 
injuries to an employee who is vice principal to the 
employee injuring him, provided the negligence of 
the subordinate caused his injury;5i but if the in- 
jury is caused while the subordinate is acting, with- 
out negligence, under the orders and directions of 
his superior, then there is no negligence for which 
the company will be liable, because in such case the 
negligence is that of the vice principal himself.52 

Under the express provislons of some statutes the 
negligence must be connected with the use and op- 
cration of a railway,®^ or with the movement of a 
train or engine,^^ or the movement of machinery on 
the track.55 The accident must grow out of the use 
and operatlon of the road.®^ In order to authorixe 
a recovery under such provislons, the employee must 
show that he belonged to the class of employees to 
whom the statute affords a remedy, and that the act 
which occasioned the injury was one of the class of 
acts for which a remedy is given.57 However, the 
negligent employee need not be one actually upon 
the train,and the injured employee, in order to be 
entitled to recover, nccd not be employed in the op- 
cration of the road if hc is injured by its opera- 
tion,59 it bcing sufficient that hc is engaged in work 
exposing him to the dangers peculiar to the opera- 
tion of a railroad^® at the time of the accidcnt.^i 

The applicability of such a statute to an employee 
depends on the nature of the hazards to which he is 
actually exposed, and not of those which may have 
been contemplated in his cmployment.52 Thus his 


46. N.M.—Morstad v. Atehison, T. & 
S. P. E. Co., 170 P. 886, 23 N.M. 
663. 

S.C.—BuRSpy V. Charloston & West¬ 
ern Ofirolimv R. Co., 58 S,B. 1015, 
78 S.C. 352, construing: Georgia 
statute. 

89 C.J. p '667 note 19. 

Slcnliarlty to Pederal Employers’ 3^1- 
abillty Act 

(1) Railroad Is liable to employee 
injured by coemployee^s negligence 
undor statuto, provislons of which 
are similar to those of Pederal Km- 
ployers' Liability Act.—Stritzke v. 
Chlcago Oreat Western Ey. Co., 251 

N.W. 532, 190 Mlnn. 323. 

(2) Work of rallway comp{my’s 
supply man in chocking engino lools 
held so closfily rohitod to transpor- 
tation as to be part theroof and 
authorlze recovery from company 
for injuries to him because of en- 
gine hostler’s negligence under state 
statutes similar to federal act and 
providlng broadly for recovery 
against railroads engaged in com- 
merce within state for injuries to 
employees caused, inter alia, by neg¬ 
ligence of omeers, agents, or em¬ 


ployees of railroad.—Chcsapeake & 

0. Ey. Co. V. McCracken, 61 S.W.2d 
618, 249 Ky. 767. 

(3) Pedoral Bmploycrs' Liability 
Act is discussed infra subdivision d 
of thi.s sectlon. 

47. Tox,—Payne v. Harrls, Com. 
App., 241 S.W. 1008. 

39 C.J. p 668 note 20. 

48. Oa.—Georgia E. Banking Co. V. 
Miller, 16 S.E. 939, 90 Ga. 671. 

39 C.J. p 6G8 note 21. 

49. Ga.—Georgia R. & Banking Co. 
V. Hicks, 22 S.B. 613, 95 Ga. 301. 

30 C.J. p 669 note 22. 

50. Kan.—Mlssouri, K. & T. E. Co. 
V. Medarls, 66 P. 875, 60 Kan. 151. 

39 C,J. p 6C9 note 23. 

61. Ark.—St. Louis, I. M. & S. E. 
Co. V. Cobb, 190 S.W. 107, 126 Ark. 
226. 

52. Ark.—St. Louis, I. M. & S. R. 
Co. V. Cobb, supra. 

53. Mont.—Moyse v, Northern Pac. 
R. Co., 108 P. .1062. 41 Mont. 272— 
Dillon V. Great Northern R. Co., 
100 P. 960, 38 Mont. 486. 

54. lowa.—Akeson v. Chicago, B. & 
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Q. R. Co., 75 N.W. 676, 106 lowa 
54. 

39 C.J. p 671 note 76. 

55. lowa.—Reddington v. Chicago, 
M. & St. P. R. Co., 7'5 N.W. 679. 

39 C.J. p '671 note 77. 

56. lowa.—Willson v. Waterloo, C. 

P. N. R. Co., 166 N.W. 679, 182 
lowa 1299. 

39 C.J. p 670 note 28. 

57. lowa.—Malone v. Burlington, C. 

R. <& N. R. Co., 21 N.W. 766, 65 
lowa 417, 54 Am.R. 11. 

58. lowa.—Keatley v. Illinois Cent. 
R. Co., 72 N.W. 545, 103 lowa 282. 

39 C.J. p 672 note 78. 

59. lowa.—Russell v. Chicago, R. I, 
& P. R. Co., 141 N.W. 1077, 160 
lowa 603. 

39 C.J. p 670 note 29. 

60. lowa.—Williams v. lowa Cent. 
R. Co., 96 N.W. 774, 121 lowa 270 
—Keatley v. Illinois Cent. E. Co., 
63 N.W. 560, 94 lowa 685. 

61. lowa.—Akeson v. Chicago, B. & 

Q. R. Co., 76 N.W. 676, 106 lowa 
<54. 

62 . lowa.—^Canon v. Chicago, M. & 
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employment need not be connected with the running 
of trains where it requires him to go thereon.®^ An 
employee o£ the company, when in the performancc 
of any mattcrs connected with the operation of the 
railway, is within the protcction of the statute, re- 
gardlcss of whether the duty neglected is magisteri- 
al in character or otherwise,®^ and the company may 
be liable although the negligent servant was under 
the control of the injured servant.65 

Particular employees and injuries. Under the 
rules limiting recovery for injuries occasioncd by 
the ncgligence of a fellow servant to those cases in 
which the injured employee is at the time of the ac¬ 
cident engaged in work exposing him to a hazard 
peculiar to railroads, or wherein the negligence is 
connected with the use and operation of a railroad, 
among those held entitled to recover are: Foreman 
of repair gang;®® scctionman,®^ such as one en¬ 
gaged in repairing the track^S or in propclling or 
riding on a hand car or taking it from the track;^^ 
laborer on construction train who rides on the 
train;'^0 laborer loading car of dirt train where in¬ 
jured by fall of impending bank;'^! shoveler unload- 
ing gravel from a gravcl car;'^^ employee whose 
duty it is to ride on train and remove snow ob- 
structions as encountered employee operating 
ditehing machine carricd on car and worked by 


movement of car;74 detective waiking along track 
to discover persons guilty of obstructing it and in¬ 
jured by being run into by engine while insensible 
on the track car repairer or cleaner working on 
car standing on sidetrack;'^^ and a car inspcctor.’^'^ 
Also those held entitled to recover include an em- 
ployce unloading frcight trains employee unload- 
ing, from car used in transportation, lumbcr from 
old bridge employee unloading tics to be used in 
repairing of tracks;S0 employees loading and un¬ 
loading car by means of cablc,®i skids,82 locomo- 
tive,S3 or a steam loader;^^ employee standing be- 
tween track and warchousc, working on warchouse, 
and injured by moving train yard employee in¬ 
jured while stcpping from platform to top of pass- 
ing car;S6 coal handlers while coaling a standing 
engine fireman sorting and discarding waste ma- 
tcrial from the coal while firing engine employee 
whose business it is to remove ashcs and fire from 
locomotives, to supply them with water and sand, 
and to aid in moving engine tanks in the railroad 
yard;®^ roundhouse employee putting an engine 
in condition for use;^^ roundhouse wiper, injured 
while assisting in coaling an engine, by the negli¬ 
gent moving of the engine by a coemployee wi¬ 
per employed in roundhouse injured while assisting 
in straightening a cable used to pull a plow in un¬ 
loading gravel from cars in repairing the track 


st. P, R. Co., 70 N.W. 755, 101 lowa 
613. 

63. U.S.—Chlcaffo & N. W. R. Co. v. 
0'Brien, lowa, 132 P. 593, 67 C.C.A. 
421. 

lowa.—Schroeder v. Chicago, R. I. 
& P. R. Co., 47 lowa S75. 

64. lowa.—Melody v. Des Moines 
Union R. Co., 1'41 N.W. 438, 161 
lowa 695. 

39 O.J. p '670 note 34. 

65. lowa.—Houser v. Chicago, R. I. 
& P. R. Co., 14 N.W. 778, 60 lowa 
230, 46 Am.R. 65. 

66. lowa.—Haden v. Sioux City & 

P. R. Co., 60 N.W. 537, 92 lowa 
226. 

67. lowa.—Rayburn v. Central lowa 
R. Co., 35 N.W. 606, 74 lowa 637, 
rehearing denied 38 N.W, 620, 74 
lowa 637. 

39 C.J, p 671 note 37. 

68. ICan.—Smith v. Missouri Pac. R. 
Co., 108 P. 76, 82 Kan. 248, 47 L. 
H.A.,N.S., 113. 

39 C.J. p 671 note 38. 

69. lowa.—Cahill v. Illinois Cent. 
R. Co., 125 N.W. 331, 148 lowa 241, 
28 L.R.A.,N.S., 1121. 

39 C.J. p 671 note 39. 

70. lowa.—Handelun v. Burlington, 
C. R. & N. R. Co., 32 N.W. 4, 72 
lowa 709. 


71. lowa.—Deppe v. Chicago, R. I. 
& P. R. Co., 36 lowa 62. 

72. lowa.—McKnlght v. lowa & M. 
R. Constr. Co., 43 lowa 406. 

73. lowa.—Smith v. Humeston & S. 
R. Co., 43 N.W. 645, 78 lowa 683. 

74. lowa.—Nelson v. Chicago, M. & 
St. P. R. Co., 35 N.W. 611, 73 lowa 
676. 

75. lowa.—Pyne v. Chicago, B. & 

Q. R. Co., 6 N.W. 281, 64 lowa 223, 
37 Am.R. 198. 

78. lowa.—Jensen v. Omaha & St. 
L. R. Co., 88 N.W. 962, 115 lowa 
404. 

39 C.J. p 671 note 46. 

77. lowa.—Canon v. Chicago, M. & 
St. P. R, Co., 70 N.W. 756, 101 
lowa <613. 

78. N.D.—Gunn v. Minneapolis, St. 
P. & S. S. M. R. Co., 168 N.W. 1004, 
34 N.D. 418. 

39 C.J. p 671 note 48. 

79. U.S.—Chicago, IC. & W. R. Co. 
V. Pontius, Kan., 15 S.Ct, 685, 167 
U.S. 209, 39 L.Ed. 676. 

80. Kan.—Atehison, T. & S. F. R. 
Co. V. Brassfield, 32 P. 814, 51 Kan. 
167. 

81. lowa.—^Williams v. lowa Cent. 

R. Co., 96 N.W. 774, 121 lowa 270. 

82. Kan.—^Atehison, T. & S, P. R. 
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Co. V. Koehler, 16 P. 667, 37 Kan. 
463. 

83. lowa.—Stebblns v, Crooked 
Creek R. & Coal Co., 90 N.W. 356, 
116 lowa 513. 

84. Miss.—Hunter v. Ingram-Day 
Lumber Co., 70 So. 901, 110 Miss. 
744. 

85. Wis.—Bain v. Northern Pac. R, 
Co., 98 N.W. 241, 120 Wis. 412, 
construing Minnesota statute. 

86. Mlnn.—Leier v. Minnesota Belt- 
Llne R. & Transfer Co., 66 N.W. 
269, 63 Minn. 203. 

87. lowa.—Akeson v. Chicago, B. & 
Q. R. Co., 75 N.W, 676, 106 lowa 
6-4. 

88. Minn.—Swartz v. Great North¬ 
ern R. Co., 101 N.W. 604, 93 Minn. 
339. 

89. lowa.—Butler v. Chicago, B. & 
Q. R. Co., 64 N.W. 208, 87 lowa 
206. ' 

90. U.S.—Chicago, R. I. & P. R. Co. 
V. Stahley, Kan., 62 P. 363, ll C. 
C.A. 88. 

91. Minn.—Mlkkelson v. Truesdale, 
65 N.W. 260, '63 Minn. 137. 

02. Minn.—Nichols v. Chicago, M. & 
St. P. R. Co„ 62 N.W. 886, 60 
Minn. 319. 
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employce in railroad shop engaged in moving brake 
beam in shop to roundhousc mcmber of a rail¬ 
road bridge crow working on a railroad trestle un- 
loading piling from a car and an cmployee build- 
ing a rctaining wall along an cmbankment, where in- 
jurcd by the ncgligence o£ cmployees in operating 
trains.^S Where the ncgligence is that of a locomo- 
tive fireman,^^ or a wiper in charge of an engine,^*^ 
or one intrusted with the duty of inspecting and re- 
pairing a bridgc^s it is the ncgligence of a servant 
connected with the iisc and operation of the railroad. 

On the other hand, employecs not engaged in the 
operation of the road or subject to the hazards pe- 
ciiliar to railroading have 'been hcld to include 
roundhouse employees;^^ employecs merely loading 
cars;^ laborers pushing tram cars into shop;^ lum- 
ber manufacturer employce engaged in dismantling 
piant and transporting it over a spur track ;3 work- 
men employed in the machine shop members of a 
construction gang injtircd by the ncgligence of an- 
other of the crew;^ stone mason working around 
depot and injurcd by falling of curbstonc;^ em- 
ployec injurcd by falling of loose coal while stand- 
ing on tender of enginc;^ bridge repairers;^ black- 
smith for a force engaged in building bridges for the 
construction of a railroad boiler maker;i® and 
pitman engaged in operating steam shovel in a grav- 


el pit and injured in the course of the work.‘>-l 

b. Employees Operating Railroad 

Statutes making a railroad llable for injuries to an 
employee caused by the negligence of a fellow servant 
“while engaged in the work of operating” has been held 
to include those engaged in all work that is directly nec- 
essary for running trains over a track. 

Under some statutes the master is liable for all 
damages siistained by any agent or servant thereof 
“while engaged in the work of operating such rail¬ 
road,” by reason of the negligence of any other 
agent or servant tliereof.^^ Such a statute is not lim- 
ited to employees actually engaged in the movement 
of trains, cars, or locomotives upon a track, but in¬ 
cludes those engaged in all work that is directly nec- 
essary for running trains over a track.^s Such stat- 
utory provisions have been held to include a car re- 
pairer doing repair work on cars in repair yard;^^ 
carpenter engaged in building coal chute in railroad 
yard;l5 carpenter repairing box car;^^ employee 
engaged in work of loading freight car^^ or unload- 
ing ties from wagon to roadbed;^^ Hneman moving 
elcctric wires used to operate Street railway cars 
members of section crew working together;^® sec- 
tion hand assisting and repairing track on rail¬ 
road scction hand riding on a hand car ;22 opera¬ 
tor of rail-bending machine in repair shop ;23 switch- 
man injured by ncgligence of switch tender and 


93. Mo.—Madden v. Missouri Pac. j 

n. €o., 151 S.W. 489. 167 Mo.App. I 
143. 1 

94. Ark.— St. Louis, I. M. & S. R. 
Co. V. Ingram. 176 S.W. -693, 118 
Ark. 377. 

95. lowa.—Keatley v. Illinois Cent. 
R. Co.. 63 N.W. 560. 94 lowa 685. 

96. lowa.—Larson v. Illinois Cent. 
R. Co., 68 N.W. 1076. 91 lowa 81. 

97. lowa.—^Whalen v. Chicago, R. I. 
& P. R. Co.. 89 N.W. 894, 76 lowa 
663. 

98. lowa.—Locke v. Sioux City & P. 
R. Co., 46 lowa 109. 

99. lowa.—Malon« v. Burlington, C. 
R. & N. R. Co., 16 N.W. 203, 61 
lowa 326, 47 Am.R. 813. 

39 C.J. p 671 noto 66. 

1. Minn.—Poarson v. Chicago. M. & 
St. P. R. co.. 49 N.W. 302, 47 
Minn. 9. 

39 C.J. p 671 note 67. 

2. Va.—Sutphln v. Norfolk & W. 
Ry. Co., 144 S.E. 436, 151 Va. 278. 

3. N.C.—Gurganous v, Camp Mfg. 
Co., 168 S.E. 883, 204 N.C. 625. 

4. lowa. — ^Potter v. Chicago, R. I. 
& P. R. Co., 46 lowa 399. 

5. lowa.—Matson v. Chicago, R, I. 
& P. R. Co., 25 N.W. 911, 68 lowa 
22 

39 ax p 671 note 69. 


6. Kan.—Missouri, K. & T. R. Co. 
V. Medaris, 55 P. 875, 60 Kan. 161. 

7. Minn.—^Weisel v. Eastern R. Co., 
82 N.W. 6;6, 79 Minn. 245. 

8. Minn,—0'Neil v. Great Northern 
R. Co., 82 N.W. 108'6, 80 Minn. 27, 
'61 L.R.A. 5^2—Johnson v. St. Paul 
& D. R. Co., 45 N.W. 166, 43 Minn. 
222, 8 L.R.A. 419, 

9. N.C.—0’Ncal V. South & W. R. 
Co., 67 S.E. 1022, 152 N.C. 404. 

10. Minn.—Lavallee v. St. Paul, M. 
& M. R. Oo., 41 N.W. 974, 40 Minn. 
249. 

11. Minn.—Jemming v. Great North¬ 
ern R. Co., 104 N.W. 1079, 96 Minn. 
302, 1 L.R.A.,N.S., 696. 

Not operating railroad 

The negligent servants are not en¬ 
gaged in operating a railroad where 
uslng a steam shovel in a gravel pit 
on a track some distance from the 
main Une.—Jemming v. Great North¬ 
ern R. Co., supra. 

12. Mo.—Powers v. Missouri Pac. R. 
Co., 172 S.W. 1, 262 Mo. 701. 

39 ax P 672 note 83. 

13. Mo.—Turner v. Terminal R. 
I Ass'n, 111 S.W. 841, 132 Mo.App. 

38. 

I 39 C.J. p 672 note 84. 
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14. Mo.—Powers v. Missouri Pac. 
R. Co., 172 S.W. 1, 262 Mo. 701. 

15. Mo.—^Voris V. Chicago, M. & St. 
P. R, Co., 157 S.W. 835, 172 Mo. 
App. 125. 

16. Mo.—Scott V. Dickinson, App., 
222 S.W. 1080. 

17. Mo.—Salmon v. Chicago & A. R. 
Co., 168 S.W. 829, 3 81 Mo.App. 414 
—OiMsndorff v. Terminal R. Ass'n, 
92 N.W. 148, 116 Mo.App. 848. 

18. Mo.—Sartain v. Jufferson City 
Transit Co.. 170 S.W. 411, 183 Mo. 
App. 237. 

19. Mo.—Frese v. Wells, 40 S.W.2d 
652. 

20. Mo.—Miller v. St. Louis S. F. 
R. Co., 174 S.W. 166, 188 Mo.App. 
402—Stubbs V. Omaha, Kansas 
City & Eastern R. Co., 85 Mo.App. 
192. 

21. Mo.—Thompson v. Chappell, 91 
Mo.App. 297. 

22. Mo.—Miller v. St. Louis & S. F. 

R. Co., 174 S.W. 166, 188 Mo.App. 
402. 

39 C.J. p 672 note 89. 

23. Mo.—Hellrlegel v. Dunham, 179 

S. W. 763, .192 Mo.App. 43. 

Si4. Mo.—Phippin v. Missouri Pac. 
R. Co., 93 S.W. 410, 196 Mo. 321. 
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field switchman injured by negligence of engine 

switchman.25 

c. Employees Operating Oars, Locomotives, or 
Trains 

Under some statutory provisione a railroad !s liable 
for injuries caused its empioyee by the negligence of an- 
other empioyee where the injured servant was at the 
time engaged in operating cars, locomotives, or trains. 

Under some statutes a railroad company is liable 
for ali damages sustained by any servant while en¬ 
gaged in the work of operating cars, locomotives, or 
trains, by reason of the negligence of a fellow serv- 
ant.26 The protection against the negligence of a 
fellow servant under such a statute is not given those 
employed to operate a car, locomotive, or train, but 
to those who at the time of injury are actually en¬ 
gaged in the act or work of such operation.^'^ How- 
ever, the word “operating'^ does not require that ihe 
car shall be actually moving at the timeas or that 
the injured empioyee shall at the particular time be 
actively engaged in the pcrformancc of manual or 
other labor.^9 Such a statute is not limited to train 


crews, but includes a switchman employed in cou- 
pling cars while the train is being made up in the 
yard^O and employees operating locomotives in yards, 
at stations, roundhouses, or coal chutes.^^ An em¬ 
pioyee is not engaged in '‘operating" while on his 
way to take charge of a locomotivc.^2 Mcrely load- 
ing or unloading a car is not "operating" it,^^ al- 
though if the empioyee not only loads and unloads, 
but also Works in connection with the transfer of the 
car to another place, he is engaged in operating it.34 
The operation of cars includes hand cars,^^ tram 
cars,^^ and push cars.^i^ Placing a hand car on the 
track is operating it,^8 as are putting it in motion^^ 
and removing it from the track.^O 

d. FederaJ Employers’ Liability Act 

The Federal Employers' Liability Act abrogates the 
common-law fellow-servant doctrlne as to railroad em¬ 
ployees within the purvlew of the statute. 

The Federal Employers’ Liability Act abroe-att-s 
the common-law fellow-servant rtile as to railroad 
employees within its provisions^i and makcs the car- 
ricr liable for injuries resulting in whole or in part 


25. Mo.—Briscoe v. Chicago & A. R. 
Co., 208 S.W. 885, 200 Mo.App. 691. 

26. Tex.—Texas & N. O. R. Co. v. 
Walton, 104 S.W. 415, 47 Tox.Civ. 
App. 43. 

39 C.J. p 672 note 96. 

Moviug coupler 

Railroad was held chargeable with 
negligence of empioyee aiding anoth¬ 
er empioyee in moving coupler.—St. 
Louls Southwestern Ry. Co. of Tex¬ 
as V. Gillenwater, Tex.Com.App., 294 
aw. 193. 

27. Tex.—Houston Belt & Terminal 
Co. V. Glover, Com.App., 213 S.W, 
697. 

28. Tex.—St. Louls Southwestern R. 
Co. V. Blevins, Civ.App., 173 S.W. 
281. 

89 C.J. p 673 note 98. 

29. Tex.—St. Louis Southwestern R. 
Co. V. Blevins, supra. 

30. Tex.—Missouri, K. & T. R. Co. 

V. Baker, Civ.App., 68 S.W. 964. 

89 C.J, p 673 note 1. 

31. Tex.—Gulf, C. & S. F. R. Co. v. 
Howard. Civ.App., 75 S.W. 803, cer¬ 
tiorari Question answered 75 S.W. 
805. 96 Tex. 582, and reversed on 
other grounds 80 S.W. 229, 97 Tex. 
613. 

82. Tex.—Gult C. & S. F. R. Co. v. 
Howard, 80 S.W. 229, 97 Tex. 613. 

33. Tex.—Houston Belt & Terminal 
Co. V. Glover, Com.App., 213 S.W. 
597. . 

39 C.J. p 673 note 4. 

8^ Tex.—Freeman v. Shaw, 126 S. 

W. 63, 69 Tex.Clv.App. 294. 

89, aJ. p. 673 note 6. 


’35. Tex.—San Antonio & A. P. R. 
Co. V. Stevons, 83 S.W. 235, 37 Tex. 
Civ.App. 80. 

39 C.J. p 674 note 6. 

36. Tex.—Missouri, K. & T. R. Co. 
V. Smith, 99 S.W. 743, 45 Tex.Civ. 
App. 128. 

39 C.J. p 674 note 7. 

37. Tex.—Seery v. Gulf, C. & S. F. 
R, Co„ 77 S.W. 950, 34 Tex.Civ. 
App. 80. 

39 C.J. p 674 note 8. 

38. Tex.—Mis.souri, K. & T. R. Co. 
V. Smith, 99 S.W. 743, 46 Tex.Civ. 
App. 128. 

39 C.J. p 674 note 9. 

39. Tex.—St. Louls Southwestern 

R. Co. V. Blevins, Civ.App., 173 

S. W. 281. 

40. Tex.—Texas & P. R. Co. v. Her- 
vey, Civ.App., 89 S.W. 109,5. 

39 C.J. p 674 note 11. 

41. U.S.—Owens v. Union Pac, R. 
Co., Wash., 63 S.Ct. 1271, 319 U.S. 
715, 87 L.lSd. 1683, conformed to, 
C.C.A., 142 F.2d 145, certiorari de- 
nied 66 S.Ct. 57, 323 U.S. 740, 89 
L.Ed. 693—McGivern v. Northern 
Pac. Ry, Co., C.C.A.Minn,, 132 P.2d 
213—Grand Trunk Western R. Co. 
V. Boylen, C.C.A.Ind., 81 P.2d 91. 

Cal.—Perrett v. Southern Pac. Co., 
165 P.2d 761, 73 Cal.App.2d 30. 
Conn.—Wells v. New York, N. H. & 
H. R. Co., 128 A. 700, 102 Conn. 
3i61. 

111.—Adams v. Chicago & E. R. Co., 
41 N.B.2d 991, 814 Ill.App. 404— 
Taylor v. Atehison, T. & S. F. Ry. 
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Co., 11 N.E.2d 610, 292 Ill.App. 
457, certiorari denied Atehison, T. 
& S. F. R. Co. V. Taylor, 68 S.Ct. 
942, 304 U.S. 560, 82 L.Ed. 3628. 
Ind,—Baltimore & O. S. W. R. Co. 
V. CarroJl, 163 N.B. 90, 200 Ind. 

589, SGt aside 171 N.E. 923, 202 
Ind. 37, and reversed on other 
ground.g 50 S.Ct. 182, 280 U.S. 491, 
74 L.Ed. 566. 

Ky.—Che.sapeako & O. Ry. Co. v. 

Craig, 17 S.W.2d 224, 229 Ky. 365. 
Me.—llatch v. Portland Terminal 
Co., 3 31 A. 5, 125 Me. 96. 

Mass.—HIetala v. Boston & A. R. R., 
3 N.B.2d 377, 295 Mass. 186, cer¬ 
tiorari denied lioston & Albany R. 
Co. V. Hietala, 67 S.Ct. 116, 299 

U. S. 589, 81 L.Ed. 434. 

Mo.—Joice V. MIssourl-Kansas-Tex- 
as B. Co., 189 S.W.2d 668, 354 

Mo. 439, 161 A.L.R. 383. 

N.H.—Tondreau v. Boston & M. R. 
R., 157 A. 76, 85 N.H. 235—Ingalls 

V. Malne Cent. R. R., 142 A. 695, 
83 N.H. 397. 

N.C.—Inge V. Seaboard Air Line Ry- 
Oo., 135 S.E, 622, l92 N.C. 522, cer¬ 
tiorari denied Seaboard Air Line 
R. Co. V. Inge, 47 S.Ct. 455, 273 

U.S. 753, 7.1 L.Ed. 874. 

S.C.—McClain v. Charleston & W. 
C. Ry. Co., 4 S.B.2d 280, 191 S.C. 
832—Covington v. Atlantic Coast 
Line R. Co., 165 S.E. 438, 158 S.C. 
194, certiorari denied Atlantic 
Coast Line R. Co. v. Covington, 
61 S.Ct, 83, 282 U.S. 868, 75 L.Ed. 
769. 

Tenn.—Corpus Juds cited lu Cincin¬ 
nati, N. O. & T. P. Ry. Co. v. Fra- 
dy, 139 S.W.2d 417. 419, 24 Tenn. 
App. 38« , 
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from the negligcnce of any of its cmployees.42 Xhe i which must be proved,^3 and it must also appear 
gist o£ an action under the statute is negligence, | that the wrongful act of the servant was committed 


XJtah.—Fogg V. Oregon Short Line R. 

Co., 1 P.2d 954, 78 Utah 105. 

39 C.J. P 674 note 19. 

Railroads within scope of act see 
supra § 347. 

Becrudescenoe of dootrlne under dif¬ 
ferent latjel 

The theory that a servant is com- 
pletely barrod from recovery for in¬ 
juries rosulting from his niaster's 
negligence, which Icglslaturcs have 
sought to eliminate in all its varlous 
forms of contributory negligcnce, 
the fellow-serviint rulc, and a.^.sump- 
tlon of risk, must not, contrary to 
the wlll of congrcss, be allowed re- 
crudescence under any other label in 
common-law Icxicon.—Tiller v. At¬ 
lantic Coast Lino R. Co., Va., 63 S. 
Ct. 444. 818 U.S. 64, 87 L.Bd. 6-10, 
143 A.L.R. 96'7. 

Fellow servant’8 negligence Is Inau 
putable to the master. 

U.S.—Reynolds v. New York, O. & 
W. Ry. Co., C.C.A.N.Y., 42 P.2d 
164. 

Idaho.—Claris v. Oregon Short Line 

R. Co.. 51 P.2d 217, 66 Idaho 169, 
certiorari d-enied Oregon Short 
Line R. Co. v. Claris, 66 S.Ct. 690, 
297 U.S. 714, 80 L.Ed. 1000. 

Okl.—Kansas, O. & G. Ry. Co. v. 

Hawkins. 64 r.2d 266, 178 Okl, 639. 
Prosclcnate caose 

Mo.—Johnson v. Terminal R. Ass'n 
of St. Louis. 8 S.W.2d 891, 320 Mo. 
884, certiorari dcnied 49 S.Ct. 80, 
278 U.S. 644, T3 L.Ed. 658, 61 A, 
L.H. 572. 

42. U-S.—Union Pac. R. Co. v. Ue 
Vanoy, C.C.A.Cal., 162 F.2d 24-- 
Norfolk & W. Ry. Co. v. Hali, C. 
C.A.W.Va., 49 F.2d 692—Louisville 
& N. R. Co. V. Mount, C.C.A,Ohio, 
86 F.2d 634. 

Ala.—Southern Ry. Co. v. Smlth, 128 
So. 228, 221 Ala. 273—Scaboard Air 
Line Ry. Co. v. Johnson, 115 So. 
168, 217 Ala. 251, certiorari dis- 
mlssed 49 S.Ct. 96, 278 U.S. 676, 
78 L.Bd. 616. 

Conn.—Wells v. New York, N. H. & 
H. R. Co., 128 A. 700, 102 Conn. 
361. 

Ga.—Southern Ry. Co. v. Hieaton, 6 

S. E.2d 339, 61 Ga.App. 886. 

Idaho.—Claris v. Oregon Short Line 

R. Co.. 61 P.2d 217, 66 Idaho 1'69, 
certiorari denled Oregon Short 
Line R. Co. v. Claris, 66 S.Ct 690, 
297 U.S. 714, 80 L.Ed. 1000. 

111.—Walaitc V. Chicago, R. I. & P. 
Ry, Co., 33 N.E.2d 119, 376 IU. 69 
—Bryant v, Illinois Cent. R. Co„ 
252 in.App. 428. 

Mich.—Sumner v. Ann Arbor R. Co., 
200 N.W. 184, 236 Mich. 293. 

Mo.—Wilday v. Missouri-Kansas- 

Texas R. Co„ 147 aW.2d 431, 847 
Mo. 275. 


N.H.—Tondreau v. Boston & M. ii. 

R. , 157 A. 76, 85 N.H. 236. 

N.J.—Doputla V. Pennsylvania R. 
Co., 166 A. 87, 110 N.J.Law 515, 
certiorari denied Pennsylvania R. 
Co. V. Deptula. 54 S.Ct 62, 290 U. 

S. 643, 78 L.Ed. 659—James v. 
Pennsylvania R. Co., 146 A, 62, 105 
N.J.Law 604—Erickson v. Lehigh 
Vallcy R. Co., 184 A. S92, 4 N.J. 
Misc. 905. 

N.T.—Healy v. Erie R. Co., 180 N.B. 
888, 259 N.Y. 40, certiorari dcnied 
Erie R. Co. v. Healy, 63 S.Ct. 81, 
287 U.S. 628, 77 L.Ed. 54-5. 

Ohio.—New York, C. & St L. R. Co. 

V. Biermacher, 162 N.E. 720, 28 
Ohio App. 421, certiorari denied 49 
S.Ct. 19, 278 U.S. 614, 73 L.Ed. 638. 
Pa,—Moseley v. Reading Co., 146 A. 
293, 295 Pa. 342—Fox v. Lehigh 
Valley R. Co.. 141 A. 157, 292 Pa. 
821—Baumgartner v. Pennsylvania 
R. Co., 140 A. 622, 292 Pa. 106. 
Va.—Southern R. Co. v. Wilmouth, 
163 S.E. 874, 154 Va. 682, certiorari 
denied Wilmouth v. Southern Ry. 
Corporation, 51 S.Ct 81, 282 U.S. 
878, 76 L.Ed. 775. 

W.Va.—Towns v. Monongahela Ry. 

Co., 144 S.E. 289. 105 W.Va. 672. 

89 C.J. p 676 note 20. 

I^egUgenoe of two fellow servaaits 
In employee's action against rail- 
road under the act for injuries al- 
legedly resultlng from nogligonce of 
two fellow servants, whether injuries 
were caused by negligcnce of one fel¬ 
low servant or by both of them did 
not affect railroad’s liabllity.— 
Southern Ry. Co. v. Hcaton, 6 S.E. 
2d 339, 61 Ga.App. 386. 

43, Mont.—Burnett v. Northern Pac. 
Ry. Co., 124 P.2d 307, 113 Mont 
263. 

39 C.J. p 676 note 26. 

WlUfta octB 

(1) It has been held that the word 
'^negligence,” as used in the act, in¬ 
cludes a deliberate and intentional 
injury of an employee by another em- 
ployee of equal station.—Steeloy v. 
Kurn, 167 S.W.2d 212, 384 Mo. 1142. 

(2) It has also been hold that the 
act of a foreman in brushing against 
a rallroad laborer, although wlllful 
and intentional and amounting to as- 
sault, was negligence within the act, 
rendoring the rallroad liable for re- 
sulting injury.—Baker v. Chicago, 
B. & Q. R. Co., 39 S.W.2d 636, 327 
Mo. 986. 

(3) On the other hand, there is 
authority to the effect that recovery 
cannot be had under the act for 
"willful injury,” but only for neg¬ 
ligence.—Southwell V. Atlantic Coast 
Lino R. Co., 131 S.E. 670, 191 N.C. 163, 
reversed on other grounds 48 S.Ct. 
25, 276 U.S. 64, 72 L.Ed. 157. 
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Conditions at time of accident 

Negligence of workmen in vlolent- 
ly shoving motor car forward with- 
out warning, knocking down foreman 
as he stepped back over rail whlle 
helping place car on track, must be 
determined by conditions as thcy ap- 
poared to workmen at the time.— 
Jones V. St. Louis-San Francisco Ry. 
Co., 63 S.W.2d 94, 333 Mo. 802. 
Enowledge of circumstances 

In determining whether rallroad 
was guilty of negligence rendering 
it liable for doath of engineer fa- 
tally injured in collision between eii- 
gines, the enginecr’s fireman, who 
was an experlenced railroad man ac- 
customed to the run Involved, was 
chargeable with knowledge of all 
pertinent circumstances.—Bowser v. 
Baltimore & O. R, Co., C.C.A.Pa,, 162 
F.2d 436. 

Duty to wajnx 

(1) Fellow servant is not required 
to give warning until he knows or 
has reason to believe that coemploy- 
ee is oblivious of situation.—South¬ 
ern Ry. Co. V. Wilmouth, 153 S-E. 
874, 164 Va. 582, certiorari denied 
Wilmouth V. Southern Ry. Corpora¬ 
tion, 61 S.Ct. 81, 282 U.S. 878, 75 L. 
Ed. 775. 

(2) Railroad was held as matter of 
law not liable for death of cx- 
perlcnced head brakeman familiar 
with road who feli from bridge over 
croek whon alighting from engine 
as against contentiori that engineer 
had duty to warn brakeman of dan- 
ger.—Yazoo & M. V. R. Co. v. Sud- 
duth, 157 So. 627, 171 Miss. 610, cer¬ 
tiorari denied Sudduth v. Yazoo <Sc 
M. V. R. Co., 65 S.Ct. 827, 296 U.S. 
748, 79 L.Ed. 1693. 

Foreman’s obligations 

(1) Foreman of brldgo ropair crew, 
as vice Principal, was bound to see 
that tools were carefully loaded on 
railroad motor car.—Clift v. St. Lou- 
Is-San Francisco Ry. Co,, 9 S.W.2d 
972, 320 Mo. 791. 

. (2) One operatlng a railroad mo¬ 
tor car under the direct supervision 
of sectlon foreman was entitlcd to 
rely on and obey a slgnal given by 
foreman as between himsolf and 
such foreman, particularly when 
foreman was occupylng a more ad- 
vantagoous position to see and deter- 
mine whether motor car could safe- 
ly pass ahead of approaching truck 
and operator was looking at and op- 
erating the Controls.—Gulf, M. & O. 
R. Co. V. Joiner, Miss., 29 So.2d 256. 

Negligence of fellow servants sliowa 

(1) Gcnerally. 

Ky.—Chesapeake & O. Ry. Co. v. 

Craig, 17 S.W.2d 224, 229 Ky. 365. 
Mo,—Johnson v. Chicago & B. I. Ry. 

Co., 64 S.W.2d <674, 334 Mo. 22. 
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in the course of his employment^^ or was authorized 
or clirected by the mastcr.'^^ Recovery may be de- 
nicd wlicre tlic acts of the fellow servant were 
prompted by personal motives not connected with 
his employmcnt,^® as in the case of horseplayj^*^ 
skylarking,^8 or a willful assault not connected with 


the railroad’s busincss.^9 Where there is no show- 
ing that a railroad ncgligently employcd a danger- 
ous man with noticc of his proclivities, an cinployee 
injtired in an assaiilt hy his fcllow servant cannot 
succcssfully claim that hc shoulcl rccovcr for failure 
of the railroad to furnish a safe placc to work.^o 


(2) Failure to slacken speed when 
travelinff over know'!! defective track. 
—Chosapeake & O. Ry. Co. v. Russo, 
163 N.K. 283, 91 Ind.App. 648, certio¬ 
rari denied 61 S.Ct. 25, 282 U.S. 846, 
75 L.Ed. 760. 

(3) Failure of driver of motorized 
hand car to kcep lookout.—MePher- 
son V. Thompson, Mo.App., 164 S.W. 
2d 80, certiorari denied Thompson v. 
MePherson, 63 S.Ct. 769, 318 U.S. 
773, 87 L.Ed. 1143. 

(4) Violation of known custom or 
duty.—Matthews v. Atehison, T. & 
S. F. Ry. Co., 129 P.2d 435, 64 Cal. 
App.2d 549. 

Negrligrejxce of fellow servanis not 
sliowxi 

(1) Genorally.—Missouri Pac. R. 
Co. V. Davis, 186 S.W.2d 20. 208 Ark. 
86 . 

(2) Act in sudden emergoncy.— 
Fort Worth & D. C. Ry. Co. v. Wil¬ 
liams, Tex.Civ.App., 275 S.W. 415, 
certiorari deniod 4 6 S.Ct. 356, 270 U. 
S. 661, 70 L.Ed. 786. 

(3) Obcdionce to rulos by follow 
servants constltutes cxercise of due 
care on Iheir part.—Atehison, T. & S. 
F. Ry. Co. V. Ballard, C.C.A.Tcx., 108 
F.2d 768, rohearing donied 100 F.2d 
1012, certiorari donied Ballard v. 
Atehison, T. & S. F. R. Co., 60 S.Ct. 
1096, 310 U.S. 646, 84 L.Ed. 1413. 

44. U.S.—Sheaf v. Minnoapolis, St. 
P. & S. S. M. R. Co., C.C.A.N.D., 
162 F.2d 110. 

Ala.—Taylor v. Atlantic Coast Line 
R. Co., 168 So. 181, 232 Alii. 378. 
Conn.—Wells v. New York, N. H. & 
H. R. Co., 128 A. 700, 102 Conn. 
361. 

Neb.—Bocian v. Union Pac. R. Co., 
289 N.W. 372, 137 Neb. 318. 

N.Y.—Zoccano v, Long Island R. Co., 
65 N.Y.S.2d 32. 

39 C.J. P 675 noto 26. 

Act as mere volunteer cannot ren- 
der railroad liable for injuries claim- 
ed to have been caused by a follow 
servant.-—Smith v. Southern Pac. Co., 
277 P. '609, 51 Nev. 390. 

Apparent anthority 

Railroad agonts are confined to 
particular duties, and their authority 
does not extend beyond apparent au¬ 
thority unless greater authority is 
shown.—Smith v. Southern Pac. Co., 
supra. 

Test of master^s Uability to in- 
jured servant for a fellow servanfs 


act is ihe fellow sorvant's purposo 
to furthor the tnaster's business.— 
Sheaf V. Minneapolis, St. P. & S. S. 

M. R. Co., C.C.A.N.D., 162 F.2d 110. 

Authority for particular act 

In order to hold master liable for 
.servanfs act, servant neod not havo 
authority to do particular a<'t, but 
it must be done within scopo of his 
genoral authority in furtherance of 
master's business.—Texas & N. O. 

R. Co. v. Webster, Oiv.App., 53 S.W. 
2d 656, aflirmed 70 S.W.2d 394, 123 
Tcx. 197, certiorari denied ‘55 S.Ct. 
93, 293 U.S. '5Sn, 79 L.Ed. 677, rc- 
hearing donied 55 S.Ct. 138, 203 U. 

S. 630, 79 L.Ed. 716. 

45. Mo.—Osment v. Pltcalrn, 159 S. 
W.2d 600, 349 Mo. 137, certiorari 
donied 63 S.Ct. 21, 317 U.S. 587, 87 
L.Ed. 481, certiorari denied 64 S.Ct. 
206, 320 U.S. 792, 8« I..Ed. 477. 

N. Y.—Zoceano v. Long Island R. Co., 
65 N.Y.S.2d 32. 

Ratifleation not shown 
A railroad company did not ratify 
tho act of an engineer In attacklng a 
conductor by rctaining him in its 
Service where, in making the altack, 
tho enginocr did not assume to >>6 
actlng for or on behalf of tho rail¬ 
road, and it wiiH not chargod with 
having rcceivod any bencilt from tlie 
assault.—Sheaf v. Minneapolis, St. P. 
& S. S. M. It. Co., C.C.A.N.D.. 162 F. 
2d 110. 

46. Neb.—Bocian v. Union Pac. R. 
Co., 289 N.W. 372, 137 Neb. 318. 

47. Mo.—Osment v. Piteairn, 159 S. 
W.2d 666, 349 Mo. 137, certiorari 
donied 63 S.Ct. 21, 317 U.S. 587, 87 
L.Ed. '481, certiorari donied 64 S. 
Ct. 206, 320 U.S. 792, 88 L.Ed. 477. 

39 C.J. p 642 note 62 [a]. 

Hmployees in sepasrate departments 

(1) A member of interstato 
switching crew could not recover 
from railroad under the act for in¬ 
juries received when messongor em- 
ployed by railroad a«.saulted crew 
member whllo engaged in rough 
horscplay, where crew member and 
messenger were in separate depart¬ 
ments and had no business together, 
and assault did not occur in course 
of messenger's employment, and was 
not 'in furtherance of railroad's busi- 
nees and was unauthorized and not 
directed by railroad.—Osment v. Pit¬ 
eairn, supra. 

(2) A special policeman in rail- 
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roafVs spccial sorvice department, 
having knowlodge of propensity of 
messfmger for rough horscplay and 
failing to stop messenger who en- 
ftaged in horscplay on switchman, 
did not thereby render railroad liable 
undor the act for injuries .sustained 
by switchman, notwithstanding rail¬ 
road voluntarily creatod spccial Serv¬ 
ice department, and that policeman’s 
failur^j to act may havo been proxi¬ 
mate cause of switchman's injurios, 
where messenger was actJng outside 
scope of his employment.—Osment 

V. IMtcairn, supra. 

48. N.T.—Popadinos v. Davis, 209 
N.Y.S. 680, 213 App.Div. 9. 

Slipplug ou ;.6o 

Where railroad trackman, whose 
<iap was pullcd over his oyes by fel¬ 
low oinployeo engaged in "akylark- 
ing," slipped on icy lie and fractured 
his spine, omployer was not liable 
under the act, as follow employec's 
act was not done in course of duty. 
—Popadines v. Davis, supra. 

49. U.S.—Sheaf v. Minneapolis, St. 
P. & S. S. M. R. Co.. C.C.A.N.D., 
162 F.2d UO. 

39 C.J. p 675 note 26 fal. 

Although regarded as uegligeuce, 
rather than trespass, fellow serv- 
ant’s unprovoked assault on railroad 
omployoe did not render railroad lla- 
blo for resultant injury unless ag¬ 
gressor was, at time of assault, act- 
ing within scopo of his employment. 
—Sheaf V. Minneapolis, St. P. & S. 
S. M. R. Co., supra. 

Assault by sectlou forexuaxL 

(1) Under the act, an interstate 
railroad carrier is not liable for as¬ 
sault by a soction foreman on mem¬ 
ber of scction crew unless the as¬ 
sault was commlttcd within scope of 
furomarfs employment or under di- 
rection or uuthorization of carrier.— 
Bocian v. Union Pac. R. Co., 289 N. 

W. 372, 137 Neb. 318. 

(2) In such a case, the law that 
permits a conductor on a passenger 
car to make a reasonablc assault 
on a dangerous person, when neces- 
sary for protection of passongers on 
train, did not apply, in action against 
railroad under the act, to a wrong- 
ful assault by foreman of a section 
crew on a member th^reof.—Bocian, 
v. Union Pac. R. Co., supra. 

50. N.Y.—Zoccano v. Long I-sland 
I R. Co., -66 N.Y.S.2d 32. 



56 C.J.S. 


MASTEB AND SERVANT 

4. Concurrent Negligence of Master and Fellow Sebvaot 


§ 356 


§ 356. Rules Stated and Applied 

Where the negllgence of the master or of his vice 
Principal concurs with that of a fellow servant of the 
Injured employee in causing the injury, the master Is not 
freed from liability through the operation of the fellow- 
servant rule. 

Where the negligence of the master or of his vice 
Principal concurs with that of a fellow servant of 
the injured employee in causing the injury, the mas¬ 
ter is not freed from liability through the opera¬ 
tion of the fellovv-servant rulc,®i or, as the principle 
is sometimes stated, the negligcncc of a fellow serv¬ 
ant will not defeat an action for an injury to the 
servant if it is not the sole cause thercof.52 it is 
not ncccssary that the negligcncc of the master shall 
have been the sole causc,^3 qj- itself alonc the 
efficient cause,of the injury, but it must have con- 
tributed thereto,^^ and in a number of cases the msis- 
ter^s liability has been made to depend on whether 
his negligcncc was the proximate or remote CcLusc 
of the accident^® Where the ncgligcnce of the mas¬ 
ter or vice principal is the proximate or efficient 
cause of the injury,or if the injury would not 
have been sustained but for his ncgligcnce,^^ or 
where the ncgligence of the master and fellow serv¬ 
ant combine to create the proximate cause,or if 


the negligence of a fellow servant is the proximate 
cause of the injury but the negligence of the master 
is the proximate cause of the negligence-of the fel¬ 
low servant,®^ the master is liable; and this is true 
although the injury might have been prevented by 
the exercise of greater care on the part of the fel¬ 
low servant nor will the fact that the master^s 
negligence was slight as compared with that of the 
fellow servant defeat a recovery.®2 Xhc fact that 
an injury to an employee would not have occurred 
but for a fellow servanfs negligence may not re- 
licve the master of responsibility for his concur¬ 
rent negligence.®^ Where, however, the negli¬ 
gence of the servant is such as to have caused the 
injury even had the master not been ncgligcnt,®'^ 
or where the accident rcsults from a ncw or distinet 
cause other than the master^s negligence,®® the mas¬ 
ter is not liable. 

The rule imposing liability on the master not- 
withstancling the concurring negligcncc of the fel¬ 
low servant has been applicd in the case of a failure 
in his duty to furnish competent cocmployccs,®® or 
to furnish a sufficient number of employccs,®'^ or 
to provide and maintain a rcasonably safe place to 


51. U.S.—Vlrglnian Ry. Co. v. Sta- 
ton, C.C.A.W.Va., 84 P.2d 133. 

Ga.—Moody v. liarduman, 162 S.B. 

653, 44 Ga.App. 676. 

Miss.—Curry & Turner Const. Co. v. 

Bryan, 185 So. 2-56, 184 MIsh. 44. 
Mo.—Corpas Juris cited in K(.‘lso v. 
W. A. Ross Const. Co., 86 S.W.Sd 
-527, 537, 337 Mo. 202—Wall v. l>hil- 
Ip A. Rohan Boat, Boilor & Tank 
Co., 62 H.WM 764, 333 Mo. 619 
—Corpus Juris oited in Cain v. 
IIumos-Dcal Co., 49 S.W.2d 90, 92. 
329 Mo. 1107—State ex rtl. Gre^jr 
V. Cox, 274 S.W. 373—Alexandor 

V. Forum Cafoteria, 37 S.W.2d 670, 
225 Mo.App. 679—Ryan v. Shoffleld 
Car & Fquipment Co., App., 24 S. 

W. 2d 1>66—Lewis v. Annorican Car 
& Foundry Co., App., 3 S.W.2d 282 
—Motz V. Watson, App., 284 S.W. 
837—Houston v. American Car & 
Foundry Co., App., 282 S.W. 170. 

N.H.—Dziedzie v. Nowmarket Mfg. 

Co., 1129 A. 271, 81 N.H. 516. 

39 C.jr, p '676 note 28. 

Selection of ‘buUdlng’ materials 
Employer was held liable to plas- 
terer injured by collapse of bullding 
caused by employer’s negligence in 
selecting materials an-d planning 
buildlng’s construction, regardless of 
fellow servanfs negligence.—Moody 
V. Hardeman, 162 S.E. 653, 44 Ga. 
App. 676, 

52. Miss.—Curry & Turner Const. 


Co. V. Bryan, 185 So. 256, 184 Miss. 
44. 

39 C.J. p 677 note 29. 

53. N.H.—Vai.sbord v. Nashua Mfg. 
Co., 69 A. 520, 74 N.H. 470. 

39 C.J. p 677 note 30. 

54. N.C.—Steole v. Grant, 82 S.E. 
1038, 166 N.O. 63'6. 

39 C.J. P 677 note 31. 

55. Tex.—Serano v. Garza, Civ.App., 
119 S.W.2d 413. 

39 C.J. p 677 note 32. 

56. Ind.—^Vandalia Coal Co. v. Price, 
97 N.E. 429, 178 Ind. 646. 

39 C.J. p 677 note 33. 

57. lowa.—Madden v. Saylor Coal 
Co., 111 N.W. 67, 133 lowa 699. 

Wyo.—Engcn v. Rambler Oopper & 
Platlnum Co., 121 P. 867, 20 Wyo. 
95, rehearing denied 123 P. 413, 20 
Wyo. 95. 

39 C.J. p 678 note 34. 

58. Ind.—Cook v. Ormsby, 89 N.E. 
525, 45 Ind.App. 352. 

39 C.J. p 679 note 3-5, 

59. Mo.—Genta v. Ross, 37 S.W.2d 
969, 225 Mo.App. 673. 

S.C.—^Whisenhunt v. Atlantic Coast 
Line R. Co., 10 S.B.2d 305, 195 S. 
C. 213. 

39. CJ. P 679 note 36. 

60. Miss.—Curry & Turner Const. 
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Co. V. Bryan, 185 So. 256, 184 Miss. 
44. 

61. N.T.—Chiavaroli v. Union Bag 
& Paper Co., 115 N.Y.S. 327, 131 
App.Div. 372—Auld v. Manhattan 
L. Ins. Co., 6-4 N.Y.S. 222, 34 App. 
Div. 491, afflrmed 68 N.E. 1085, a65 
N.Y. 610. 

39 C.J. p 679 note 37. 

62. N.Y.—CLaughlin v. New York 
Cent. & H. R. Co., 9 N.Y.St. 384, 
afflrmed 20 N.E. 876, 113 N.Y. 623. 

63. Utah.—Ehalt v. MeCarthy, 138 
r.2d 639, 104 Utah 110. 

39 C.J. p 679 note 39, 

64. Mo.—Lewis v. American Car & 
Foundry Co., App,, 3 S.W.2d 282. 

39 C.J. p 679 note 40. 

65. Ind.—Haskell & Barker Car Co. 
V. Przezdziankowskl, 83 N.E. 626, 
170 Ind. 1, 127 Am.S.R. 352, 14 L.R. 
A.,N.S., 972. 

39 C.J. p 680 note 41. 

66. D.C.—Southern Ry. Co. v. Tay- 
lor, 16 F.2d 517, 57 App.D.C. 21, 
certiorari denied Taylor v. South¬ 
ern Ry. Co.. 47 S.Ct. 571, 273 U.S. 
767, 71 L.Bd. 882. 

39 C.J. p 680 note 42. 

67. Va.—Chesapeake & O. R. Co. v. 
Newton, 85 S.E. 461, 117 Va. 260. 

39 C.J. p 680 note 43. 
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work,®8 or safe tools, machinery, and appliances,®^ 
or to adopt suitable rules, regulations, and methods 
for executing the work,'^^ or to discharg^e his duty 
with reference to instructing and warning the serv¬ 
ant concerning defects and dangers,*^! or to warn 
youthful or inexperienced servants concerning haz- 
ardous places or employnients,'^^ or to exclude them 
from such places or from places where they cannot 
be lawfully employed.*^^ The rule has also been ap- 


plied in cases 'where the concurring negligence of 
the master or vice principal related to the giving of 
orders'^5 or supervision or inspcction of the work.'^® 

Dual capacity. Where a servantes injury is due to 
the negligence of a foreman, or othcr rcpresenta- 
tive of the master,, as vice principal, combincd with 
his negligence as a fellow servant, the master is lia- 
ble.77 


F. ASSUMPTION OF RTSK 

1. In General 


§ 357. Definitiori, Nature, and Basis of Doc- 
trine 

a. In general 

b. Distinguished from contributory neg¬ 

ligence 

c. Basis of doctrine 
a. In Greneral 

''Assumption of risk'' Is a voluntary agreement by a 


servant or employee that certain dangers of Injury arls- 
ing in the course of his emptoyment shall be at his risk. 

‘^Assumption of risk,” in the law of master and 
servant, is a phrase commonly uscd to describe a 
term or condition in the contract of cmployment, 
either express or implied from the circumstances of 
the employment, by which the employee or servant 
agrees that certain dangers of injury, whilc he is 
engaged in the Service for which he is hirccl, shall 
be at the risk of the employee or servant.“As- 


68 . U.S.—Southern Package Corpo¬ 
ration V. Mitchell, C.C.A.Miss., 109 
F.2d 609. 

D.C.—Southern Ry. Co. v. Taylor, 16 
F.2d 517, 57 App.D.C. 21, certio¬ 
rari denied Taylor v. Southern Ry. 
Co.. 47 S.Ct. 671, 273 U.S. 767, 71 
L.Ed. 882. 

Ky.—Kelly & Shields v. Miller, 33 S. 
W.2d «62, 236 Ky. 698. 

Mo.—Snyder v. American Car & 
Foundry Co., 14 S.W.2d 603, 322 
Mo. 14’7—G-enta v, Ross, 37 S.W. 
2d 969. 226 Mo.App. 673—Mattlngly 
V. Broderlck, 36 S.W.2d 415, 225 
Mo.App. 377. 

N.C.—Thomas v. Lawrencc, 127 S.E. 
685, 189 N.C. 621. 

S.C.—Whisenhunt v. Atlantic Coast 
Line R. Co., 10 S.E.2d ' 805, 196 
S.C. 213. 

89 C.J. p 680 note 44. 

68. D.C.—Southern Ry. Co. v. Tay¬ 
lor, 16 F.2d 617, 67 App.D.C. 21, 
certiorari deriiod Taylor v. South¬ 
ern Ry. Co., 47 S.Ct. 571, 273 U. 
S. 767, 71 L.Ed. 882. 

Mo.—Wair v. American Car & Found¬ 
ry Co., App., 300 S.W. 1048. 

S.C.—Whisenhunt v. Atlantic Coast 
Line R. Co., 10 S.B.2d 305, 196 
S.C. 213. 

89 C.J. p 681 note 45. 

70. S.C.—^Whisenhunt v. Atlantic 
Coast Line R. Co., supra. 

89 C.J. p 682 note 46. 

Operation of rallroad 
An action by a railway employee 

for injuries received from being 

struok by a train running at a pro- 

hibited rate of speed will not be 


defeated because the train was in 
charge of coemployees, where they 
were runntng the train pursuant to 
a time card prepared and promul- 
gated by the company.—Bluedorn v. 
Missouri Pac. R. Co., 18 S.W. 1103, 
108 Mo. 439, 32 Am.S.R. 615. 

71. Minn.—^Jenkins v. Jenkins, 19, N. 
W.2d 389, 220 Minn. 216. 

N.H.—Dziedzie v. Newmarket Mfg. 

Co., 129 A. 271, 81 N.H. 616. 

39 C.J. p 683 note 4‘7. 

Hlghway dangers 

Negligence of superintendent of 
filling station in failing to give 
warning to employee palnting “no 
park” sign on concrete Street adjoin- 
ing was held concurring proximate 
cause of employee’s in.1uries when 
struck by truck.—Gulf Roflning Co. 
V. Ferrell, 147 So. 476, 165 Miss. 296. 

72. Minn.—Jenkins v. Jenkins, 19 N. 
W.2d 389, 220 Minn. 216. 

73. Ky.—Payne v. Henry, 244 S.W. 
884, 196 Ky. 467. 

Wis.—Jones v. Florence Min. Co., 28 
N.W. 207, 66 Wis. 268, 67 Am.R. 
269. 

74. Ili,—Morris v. Stanfleld, 81 111. 
App. 264. 

75. Ky.—Cincinnati, N. O. & T. R. 
Co. V. Gardner, 176 S.W. 361, 165 
Ky. 48. 

39 C.J. p 683 note 60. 

76. N.Y.—Henry v. Hudson & M. R. 
Co., 94'N.E. 62.3, 201 N.Y. 140. 

77. Wash.—Nelson v. S. Willey SS. 
& Nav. Co., 67 P. 237, 26 Wash. 
648. 

39 C.J. p 684 note 52. 
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78. U.S.—Chesapeake & O. Ry. Co. 
V. Richardson, C.C.A.Ohio, 116 P.2d 
860, certiorari denied 61 S.Ct. 961, 
313 U.S. 574, 85 L.Ed. 1631—Lang 
V. IJ. S. Reduction Co., C.C.A.Ind., 
110 F.2d 441. 

Ark.—VViRconpin & Arkansas Lumber 
Co. V. Otts, 10 S.W.2d 364, 178 Ark. 
' 283. 

Fla.—H. <& C. Oporating Co. v. Fos¬ 
sum, 1'76 So. 8C5, 129 Fla. 480— 
Swiinson v. Mlami Home Milk Pro- 
ducors’ Ass'n, 167 So. 416, 117 Fla. 
110 . 

Idaho.—Schupponies v. Oregon Short 
Lino R. Co., 225 P. 601, 38 Idaho 
672. 

lowa.—Girl v. U. S. Railroad Ad¬ 
ministrat Ion, 189 N.W. 834, 194 
lowa 1382. 

Md,—^Weslinghouae Electric & Mfg. 
Co. V. State, 98 A. 206, 129 Md. 
50. 

Mich.—Varker v. Grand Trunk West¬ 
ern R. Co., 246 N.W. 125, 261 Mich. 
293. 

Minn.—Moquln v. Minneapolis, St. P. 
& S. S. M. Ry. Co., 231 N.W. 829, 
181 Minn. 66. 

Mo.—Pringle v. Carthage Quarry Co., 
199 S.W. 661—Biskup v. Hoffman, 
287 S.W. 865, 220 Mo.App. 642. 

N.H.—Olairmont v, Cllley, 163 A. 465, 
85 N.H. 1. 

N.C.—Hux V. Reflector Co., 91 S.E. 
691, 173 N.C. 9'7. 

Okl.—^Corpus Juris OLuoted la Kan- 
sas City Southern Ry. Co. v. Hoyle, 
90 P.2d 1042, 1048, 185 Okl. 211. 
Pa.—Elliott V. Philadelphia Transp. 
Co., 60 A.2d 537, 160 Pa.Super. 291. 
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sumption of risk*' has been variously defined as the 
voluntary act of an ordinarily prudent man who, for 
hire, takes the chance of a known or obvious dan- 
ger incident to his employment the voluntary con- 
tract of an ordinarily prudent servant to take the 
chances of the known or obvious dangcrs of his em¬ 
ployment and to relievc his master of liability there- 
for;S<^ the voluntary exposure, without rcmon- 
strance, to the ordinary hazards of the particular 
usc of machinery or appliances, claimed by an em- 
ployec to be defective or unfit, but of which con- 
ditions he kncw, or niust necessarily have acquired 
knowledge in the ordinary pursuit of his duties;^i 
in effect a waiver of dcfects and dangers and a cen¬ 
sent on the part of the employee to assume them, 
no matter whether he be careful or negligent in his 


conduct.*2 

It has been said that the phrase is used in a dual 
sense; on the one hand, it is used to indicate the em- 
ployee^s assumption of risks inherent in the nature 
of the employment without regard to negligence 
on either his part or that of the employer, and on 
the other hand, it is used to indicate a situation in 
which an employee with knowledge that his safety is 
endangered by some neglcct on the part of his em¬ 
ployer neverthelcss continues to work without com- 
plaint^S Although circumstances justifying its ap- 
plication in other connections may sometimes arise, 
as a general rule the doctrine of assumption of risk 
pertains to controversies between master and serv- 
ant84 and to controversies between master and serv- 


S.D.—Mahcr v. Wagner, 252 N.W. 

647. 62 S.D. 227. 

W.Va.—State ex r«l. Cashman v. 

Slms, 43 S.R2a 805. 

39 C.J. p 684 note 2. 

*'The doctrine of assumption of 
risk means that the law Impllea, as 
a part of the «ontract of servico, 
that the servant aKi*<‘CH to and as¬ 
sumes ali the ordinary riak.s of per- 
sonal injury incident to tho husl- 
ness and not cnused by the diroct 
negligence of his employer.”—Schuh 
V. R. H. Herron Co., 160 I>. 682, 684, 
177 Cal. 13. 

Blstozlcal dovelopmesit 

^'Assumption of risk is a Judicially 
craated rule which wa.s developcd in 
response to the general impulse of 
common law courts at tho beginnlng 
of this period [the past one hundred, 
yearsj to Insulate the employer as 
much as possibl^ from bearing the 
'human overhoad' which i.s an inevi- 
table part of the cost—to «ornoonc* 
—of the doing of Indufltriallzcd bu.sl- 
ness. The general purposo behind 
this development In the common law 
seems to have been to give maxi¬ 
mum freedom to expanding indus- 
try.”—Tlller v. Atlantic (loast Idne 
R. Co., Va., 63 S.Ct, 444, 447, 318 
U.S. 64, 87 L.Bd. 610, 143 A.L.R. 967. 

Slmllar definitione 

(1) A term in a contract of em¬ 
ployment, either exprese or impllcd 
from the circumstances of the em¬ 
ployment, by which the omployec 
agrees that the dangers ordinarily 
or obviously Incident to the dis- 
charge of his duty In the particular 
employment shall be at his own risk. 
—Corpus Juris auoted ia Johnson v, 
Butterworth, La.App., 152 So. 166, 
169—6 C.J. p 1413 note 7. 

(2) A term which tho law imports 
into the contract, when nothlng is 
sald to the contrary, that the serv¬ 
ant will assume tho ordinary rlaks 
of the Service for which he is paid. 
Ark.—^Ward Fumiture Mfg. Co. v. 


Weigand, 293 S.W. 1002, 173 Ark. 
762. 

La,—Corpus Juris «luoted ia Johnson 
V. Butterworth, App., 162 So. 166, 
169. 

5 C.J. p 1413 note XI. 

(3) Other similar deflnitlons. 

U.S.—United Production Corporation 
V. Chesser, C.C.A.Tex., 95 F.2d 521, 
certiorari donied Chesser v. United 
Production. Corporation, '69 S.Ct. 
76, 305 U.S. 616, 83 L.Ed. 393. 

S.C.—Hice V. Dobsoii Lumber Co., 
185 S.B. 742, 180 S.C. 259. 

79. Fla,—Corpus Juris cited ia H. & 
C. Operatiiig Co. v. Fossum, 176 
So. 805, 868, 120 Fla. 480. 

La.—Corpus Juris quoted ia Johnson 
V. Butterworth, App., 152 So. 166, 
169. 

Mo.—Harbacftk v. Fulton Iron Works 
Co., 229 S.W. 803, 287 Mo. 479— 
Dale V. Hill-0'Meara Constr. Co., 
82 S.W. 1092, lOS Mo.App. 00. 

Wis.—Oox V. Chicago, M. & St. P. 
Ry. Co., 149 N.W. 709, 159 WJs. 
491. 

80. La.—Corpus Juris ejuoted la 
John.son v. Butterworth, App., 152 
So. 166. 

Okl.—Chicago, R. X. & P. Ry. Co. v. 
King, 25 P.2d 304, 16'5 Okl. 169, 

5 C.J. p HIS note lO. 

81. La.—Corpus Juris <iuoted ia 
Johnson v. Butterwort?i, App., 152 
So. 166. 

Tcx.—Wlnnsboro Cotton 011 Co. v. 
Carson, Civ.App., 185 S.W. 1002. 

5 C.J. p 1413 note 12. 

82. lowa.—Miller v, Whlte Bronzc 
Monumfnt Co„ 118 N.W. '518, 141 
lowa 701, 18 Ann.Cas. 957. 

La.—Corpus Juris (luoted ia John¬ 
son V. Butterworth, App., 162 So. 
166, 169. 

83. U.S.—Tiller v. Atlantic Coast 
Line R. Co„ C.C.A.Va., .128 F.2d 
420, reversed on other grounds 6'5 
S.Ct. 444, 818 U.S. 64, 87 L.Fcl 
610, 143 A.L.R. 067—Chesapeake 
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O. Ry. Co. V. Richardson, C.C.A. 
Ohio, 116 P.2d 860, certiorari do- 
nlod 61 S.Ct. 961, 313 U.S. 574, 85 
L.Ed. 1531—Chicago, B. & Q. R. 
-Co. v. Kelley, C.C.A.Neb., 74 F.2d 
80. 

Okl.—Kansas City Southern Ry. Co. 
V. Hoyle, 00 P.2d 1042, 185 Okl. 
291. 

Tox.—Hawthorno v. Intcrnational- 
Great Northern R. Co., Civ.App., 
63 S.W.2d 243. 

Va.—Lloyd v. Norfolk & W. Ry. Co., 
14-n S.K. 372, 151 Va. 409. 

39 C.J. p 684 note 2. 

Assumption of risks arlslng from 
masLer's n-egligenco see infra §§ 
362-370. 

As.sumption of ordinary risks see In¬ 
fra §§ 37,1-378. 

Necesslty of aegUgeace 

(1) It has bocn held on the one 
hand that the doctrine of assump¬ 
tion of risk negativos tho prima fa¬ 
cio liability of tho employer and does 
not involve the creation of the perii 
by tho employee.—Cht‘.sapeake & O. 
Ily. Co. V. Rlchardson, C.C.A.Ohio, 
116 F.2d 860, 863, certiorari demied 
61 S.Ct. 061, 313 U.S. 674, 85 L.Ud. 
1631, 

(2) Ilowover, it has also been held 
that there is nevor any occasion for 
application of the doctrine unloss 
there has beon some ouostion of 
original negligence on the part of 
th(i master; if the master has been 
fre.e from negligence, there is no 
liability and the quostion of assump¬ 
tion of risk does not ariso.—Knowles 
V. Southern Ry. Co., 12 S.B.2d 821, 
177 Va. 88—Morris & Co. v. Alvis, 
107 S.B. 664, 130 Va. 434. 

84. Ark.—Chicago, R. I. & P. Ry. 
Co. V. Sampson, 142 S.W.2d 221, 
200 Ark. 906. 

Cal.—Schleif v. Grigsby, 263 P. 256, 
88 Cal.App. 174. 

Fla.—^Cooney-Bckstein Co. v. King, 
67 So. 918, 69 Fla. 246. 

;il.—Pennsylvanla Co. v. Baokes, 24 
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ant exclusively,®® and it is in this connection that 
the doctrine is discussed in this Title. 

Vohmtary action as elementa In order that a risk 
may be assumed, it is essential that the act of the 
servant should be voluntary.86 

h. Distinguished from Oontrihutory Negligence 

It has generally been held, at least by authorities 
holding that the doctrine of assumption of risk 1$ based 
on contract, that one of the Principal distinctions be- 
tween that doctrine and the doctrine of contributory neg- 
llgence Is that the latter rests In tort vvhile the former 
rests In contract; another distinction is that contributory 
negllgence Involves fault or breach of duty on the serv¬ 
antes part, whlle assumption of risk may exist wlthout 
such fault. 

It has frequently been stated, and with good rea- 
son, that assumption of risk and contributory ncgli- 


gence are so closely allied that it is sometimcs diffi- 
cult to draw the true line of distinction.S7 Expres- 
sions have been made to the ei?ect that in a broad 
sense assumption of risk shadcs into contributory 
negligence, the differcnce being one of degree rath- 
er than kind;®^ and it has been dcclarcd that the 
point where the two concepts approximate is where 
the danger is so obvious and imminent that no one 
of ordinary prudencc would encounter it.^^^ Never- 
theless the two concepts are by no means absolutely 
identical for ali purposes and under all circumstanc- 
es,®^ and, while the same state of facts may raise 
issues of assumed risk and contributory negligence®^ 
and even show the prcscnce of both,®^ ‘^con- 
tributory negligence'' and ‘^assumption of risk" are 
not, as ordinarily used, synonymous terms,®^ but are 
distinguishablc.®^ Tndccd, they have been held to 


N.E. 663, 133 111. 255—Minters v. 
Mid-City Management Corp., 72 
If.E.2d 729, 331 Ill.App. 64—Con¬ 
tinental & C. T. & S. Bank v. Illi¬ 
nois Terra Cotta Lumber Co., 192 
Ill.App. 629—^Casey v. Biscuit Co., 
1'63 Ill.App. 146. 

La.—Johnson v. Butterworth, App., 
152 So. 166. 

Mich.—Parker v. Grand Trunk West¬ 
ern R. Co., 246 N.W. 125, 261 Mich. 
293. 

Mo.—Fish V. Chicago, R. I. & P. R. 

Co., 172 S.W. 340, 263 Mo. 106. 
N.T.—Dowd V. New York, 0. & W, 
R. Co., 63 N.E. 641, 170 N.Y. 459. 
Pa.—Elllott V. Philadelphia Transp. 
Co., 50 A.2d 537, ,160 Pa.Super. 291. 

85. Mo.—Fish v. Chicago, R. I. & P. 
Ry. Co., 172 S.W, 340, 263 Mo. 106, 
Ann.Cas.l916B 147. 

N.H.—Wentworth v. Boston & M. R. 

R., 1-66 A. 265, 86 N.H. 251. 

Tex.—^West Texas Utilities Co. v. 
Renner, 32 S.W.2d 264, modified on 
other grounds 53 S.W.2d 451, error 
granted. 

86. U.S.—L. E, Whitham Const. Co. 

V. Remer, C.C.A.Okl., 105 F.2d 371. 
Utah.—Kuchenmelster v. Los Ange- 

les & S. L. R. Co., 172 P. 725, 62 
Utah 116. 

Vt.—Tinney v. Crosby, 22 A.2d 146, 
112 Vt. 96. 

39 C.J. p 689 note 66. 

Compliance with commands or 

threats se« infra §§ 398-403. 
Opportuulty for choice 

Assumption of risk, being contrac- 
tual, implies choice, which requires 
opportunity to choose.—Louisvllle & 
N. R. Co. V. Dobbs, ,143 S.E. 601, 38 
Ga.App. 239, 

87. Ga.—Gray v. Harrison, 176 S.E. 
412, 49 Ga.App. 472. 

Mass.—Bigos v. United Rayon Mill, 
16 N.E.2d 44, 301 Mass. 76. 

2^0.— Corpus Juris clted in Evans v. 
Atehison, T. & S. F. Ry. Co., 131 S. 

W. 2d 604. 608, 345 Mo, 147. 


N.J.—Corpus Juris cited in Haren- 
burg V. August, 194 A. 152, 154, 
119 N.J.Law 83. 

S.C.—^Whlsenhunt v. Atlantic Coast 
Line R. Co., 10 S.B.2d 305, 195 S.C. 
213—McClain v. Charleaton & W. 
C. Ry. Co., 4 S.E.2d 280, 191 S.C. 
332—Stogner v. Great Atlantic & 
Paciflo Tea Co., 192 S.E. 406, 184 S. 
C. 405. 

39 C.J. p 684 note 7. ’ 

"The common-law defenses, as¬ 
sumption of risk, contributory neg- 
ligciice, and the fellow-scrvant rule 
were originat-ed and developed in 
common ground. Not entirely iden¬ 
tical in conception, thoy conjoined 
and overlapped in many applications. 
The overlapping areas flrsL conceal- 
ed, then creatod a confusion which 
only served to create moro; so that 
in time the three became moro, rath- 
er than less, Indistinguishable."— 
Owens V. Union Pac. R. Co., Wash., 
63 S.Ct. 1271, 1274, 319 U.S. 715, 87 
L.Ed. 1683, conformed to, C.C.A., 142 
F.2d 145, certiorari denied 65 S.Ct. 
57, 323 U.S. 740, 89 L.Ed. 693. 

“Voluntary” assumption 

(1) “Voluntary" assumption of 
risk as distinguished from so-called 
"contractual" assumption of risk is 
closely related to contributory nog- 
ligence.—Engel v. Boston Ice Co., 
4 N.E.2d 465, 295 Mass. 428—Hletala 
V. Boston & A. R. R., 3 N.B.2d 377, 
295 Mass. 186, certiorari denied Bos¬ 
ton & Albany R. Co. v. Hietala, 67 
S.Ct. 116, 299 U.S. 589, 81 L.Ed. 434. 

(2) "Voluntary" assumption of 
risk, as used in one sense, is synony¬ 
mous with "contributory negllgence." 
Elliott V. Philadelphia Transp. Co., 
50 A.2d 537, .160 Pa.Super. 291. 

' 88. N.J.—Harenburg v, August, 194 
A. 152, 119 N.J.Law 83. 

S.C.—^Whlsenhunt v. Atlantic Coast 
I Line R. Co., 10 S.B.2d 305, 196 S. 
I C. 213—Stogner v. Great Atlantic 
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& Paoiflc Tea Co., 192 S.E. 4 06, 184 
S.C. 406. 

C.J. p 6S4 note 8. 

89. S.C.—Stogner v. Great /^.clantic 
Sc Pacinc Tea Co., 192 S E. 406, 
184 S.E. 406. 

30 C.J. p 684 note 9. 

90. Mlnn.—^Whoclcr v. Tyler l62 N. 
W. 137, 129 Minn. 205. 

Wis.—Campshure v. Standard Mfg. 
Co., 118 N.W. 633, 137 Wis. 155. 

91. Tex.—Mayo v. Ft. Worth & D. 
C. R. Co., Civ.App., 234 S.W. 937. 

39 C.J. p 684 note 11. 

92. Cal.—Corpus Juris olted ia Ury 
V. Fredkin's Markets, 79 l\2d 749, 
750, 26 Cal.App.2d 601. 

Minn.—^Westcott v. Chicago Great 
Western R. Co., 196 N.W. 272, 167 
Minn. 325. 

Tex.—Gulf, C. & S. F. Uy. Co. v. 

Cooper, Civ.App., 191 S.W. 679. 

39 C.J. p 684 note 12. 

93. Ga.—Gray v. Garrlson, 176 S.E. 
412, 49 Oa.App. 472. 

Okl.—St. Louis & S. F. Ry. Co. v. 

Sears, 49 P.2d 489,’ 173 Okl. 483. 
Wis.—Knauer v. Joseph Schlitz 
Brewing Co., 149 N.W. 404, 159 
Wis. 7. 

39 C.J. p 684 note 13. 

94. U.S.—^Chcsapeako & O. Ry. Co. 
V. Richardson, C.C.A.Ohio, 13 6 F.2d 
860, certiorari denied 61 S.Ct. 961, 
313 U.S. 674, 85 L.Ed. 1531—Chesa- 
peake & O. Ry. Co. v. Cochran, C.C. 
A.W.Va., 22 F.2d 22. 

Ala.—Louisville & N. R. Co. v. Mor- 
rlll, 99 So. 297, 211 Ala. 39. 

Fla.—Swanson v. Miami Home Milk 
Producere’ Ass'n, 157 So. 415, 117 
Fla. 110—^Wilson v. Toomer Fer- 
tilizer Co. v. Lee, 106 So. 462, 90 
Fla. '632. 

Ga.—Gray v. Garrison, 176 S.E. 412, 
49 Ga.App. 472. 

111.—Minters v. Mid-^City Manage¬ 
ment Corp., 72 N.E.2d 729, 331 111. 
I App. 64. 
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constitute entircly distinet defenses, ^^5 founded on 
distinet principies o£ law.^6 

Tori and contract basis as distincHon, While the 
statement has been criticized,^'^ and while, as dis- 
cussccl itifra subdivision e of this scction, it is the 
rulc in some jurisdiclions that assumption of risk 
is based bn the principio expressed by the maxim. 
Volenti non fit injuria, and cannot rest on contract, 
it pfencrally has been stated, as one of the principal 
distinctions bctwcen assumption of riwsk and contrib- 
utory ncgligcncc, that the lattcr rests in tort while 
the former rests in contract.^^S Another vicw of the 
distinction is that, while contributory ncgligcncc in¬ 
volves some fault or brcach of duty on the part of 
the cmployee and his failure to use such care for his 
safety as ordinarily prudent employecs in the samc 


circumstances would use, as discussed infra § 421, 
assumption of risk may exist, although the servant 
is entirely free from negligence,^® and, when shown, 
assumption of risk constitutos a perfect defense, al- 
Ihough the servant was free from contributory nog- 
ligcnce,! or although he excrcised more than ordi- 
nary care for his safcty.2 

Dcgrec of proximlty to particular harm. In dis- 
tinguishing bctwecn the two concepts it has been 
held, foliowing a statement by the supreme court of 
the United States,^ that the practical diffcrence bc- 
twccn the two ideas is in the dcgrec of their prox- 
imity to the particular harm; the prcliminary con- 
duct of getting into the dangerous cmploymcnt or 
rclation is said to be accompanicd by assumption of 
the risk, while the act immcdiately leading to a spe- 
cific accident is called ncgligcnt.^ 


Ky.—Poolo V. I.utss & SchmicU, 117 S. i 
W.2d n'7r», 272 Ky. HSG. | 

Mo,—Wchlufitcr v. Kast St. LouIh 
C onnoctin#; Ry. Co., 296 S.W. 105 
316 Mo. 1266. 

S.C.“M<:(nain v. Oharn‘.ston & W. C. 

Ry. Oo.. 4 S.R2<1 280, 101 S.C. 332. 
Tex.—Oulf, G. & S. P. Ry. ("o. v. 

Oonpur, Civ.App., 101 S.W. 579. 
Utah.—lOLswood v. <)n'K'on Short 
Lino R. <U>.. 23 l*.2(l 02.*), 82 Utah 
235. 

Wis.—Knau<‘r v. S<‘hntn 

HrowlriK < 30 ., MO N.W. 404, 150 
WlJ?. 7. 

30 C.L p 6S5 noto 14. 

as. in.—Whoolor- V. & W. 

T. R. Co., 108 X.K 330, 267 111. 306, 
Kan.—LIvoly v. tlihyiKo, R. 1. P. 

Ry. Go., 225 V. 103, 115 Knn. 784. 
Minn.—WoHtciott v, ('hloogo Groat 
Wo.sUjrn U. Co., 106 N.W. 272, 157 
Minn. 325. 

Mo,-—Hchluotor V. Kawt 5?t. LouIh Con- 
noctini:? Uy. Co., 206 K.W. 105, 316 
r4o. 1266. 

Okl.—«t. LoulH <S' B. F. Tty. Oo. v. 
B(‘arH. 40 P.2cl 480, 173 Okl. 483— 
ChirifLKO. R. I. P. Ry. Co. V, 
KIhk. 25 P.2d 304, 165 Okl. 161) 
—Clih^ago, U. I. A. P. Ry. <>). v. 
Honora, 159 P. 1132, 60 Okl. 240. 
Tftx.—(lalvo.^^ton, H. & B. A. Ry. Co. 
V. Contols, 288 S.W. 154, cnrtiorari 
df^ni^cl 47 B.Ct. 650, 274 U.S. 747, 
71 1328. 

Vt.—''rinuf^y V. CroHby, 22 A.2U 145, 
112 Vt. 05. 

Vu.—Knowl-f^H V. Southi‘rn Uy. Co., 
Va., 12 S.F.2<1 821, 177 Va. 88. 

39 C..T. p 685 noto 15. 

Assumption of rink a.s defanse gon- 
erally soo infra S 358. . 

96. N.O.—Ct)l)ia V. Atlantic Coast 
Lino R. Co.. 126 S.K 18, 1S8 N.C. 
487. 

Okl,—Chlcago, R. L & P. Ry. Co. v. 

Rogors, 3 59 P. 1132, 60 0':». 249. 
S.D.—Granclpre v, Chicago, :,l, & St. 


P. Ry. Oo., 190 N.W. 323, 46 S.D. 
32. 

Tox.—Galvo.slon, H. & H. R. Co. v. 
riodnutt, 163 S.W. 13, 106 Tex. 

i 00. 

97. Minn.—Rase v. Mlnnojipolis, Bt. 
P. <<!: S. B. M. U. Co., 120 N.W. 360, 
107 Minn. 260, 21 L.R.A.,N.B., 138. 

93. Fla.—Swanwon v. Miam! ironao 
Mille ProdiKiiT.s' A.sa'n, 157 So. 415, 

3 3 7 Fla. 310—^IVilaon &. Toomor 
Fcrtili/.or Co. v. Luc, 10'6 Bo. 462, 
90 Fla. 632. 

(3a.—Gray v. Garri.son, 176 S.F. 412, 
40 (Ja.App. 472. 

N.C.—Oobia v. Atlantic Coant Line 

R. Co., 125 B.1'1. 18, 188 N.C. 487. 
Okl,—-Chicago, R. I. & l\ Ry. Oo. v. 

King, 2'5 I>.2cl 304, ,165 Okl. 16.0. 
S.C.—WhlBcnhunt v. Atlantic CoaFR 
Line R. Co., 10 B.M.2d 305, 195 S.C. 
213—Btognor v. Grt‘at Atlantic ^ 
Pacific Tua Co., 102 B.F. 406, 184 S. 
C. 406. 

S.D.—Grandpre v. Chicago, M. <fe St. 
P. Ry. Co., 190 N.W. 323, 46 S.D. 
32. 

Tex.—Oulf, C. S. F. Ry. Co. v. 

Cooper, 'Clv.App., 191 S.W. 570. 

39 C.J. p 685 noto 19. 

Contract and conduct 
AHHuniption of risk is a matler of 
contract, and . . . contrltjutory 

nogligenoo is a matter of «onduct. 
Ky.—Poolo V. I.iUtz & Bchmidt, 117 S. 

W.2d 575, 273 Ky. 586. 

X.C.—Cobia V. Atlantic Coast Jjino 
K. Co., 125 S.K, 18, 188 N.C. 487. 

I Vn.—Knovvles v. Bouthnrn Ry. Co., 12 
I B.F,2d 821, 177 Va. 88. 

30 C.J. p 685 note 10 ta], 

* 99, U.S.—-Tiller v. Atlantic Coast 
! Line R. Co., C.C.A.Va., 128 F.2d 
420, revorsed on other grounds 63 

S. Ct. 444, 318 U.B. 54, 87 LJfld. 
610, 143 A.L.R. 967—ChesapoakG & 
O. Ry. Co. V. Richardson, C.C.A. 
Ohio, 1I'6 F.2d 860, certiorari do- 

^ nied 61 S.Ct. 961, 313 U.S. 674, 86 
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' L.Ed. 1531—^Che.sapeake Sc O. Ry. 
Co. V. Cochraa, C.C.A.W.Va., 22 
F.2d 22. 

Ala.—Louisville & N. R. Co. v. Mor- 
rill, 99 So. 297, 211 Ala. 39—Por¬ 
tor V. Louisville Sk N. R. Co., 78 
So. 375, 20,1 Ala. 469. 

Ark.—^Ward Furniture Mfg. Co. v. 
WeigancI, 293 S.W, 1002, 173 Ark. 
762. 

111.—WhiKfier V. Chlcago & W. I. R. 
Co., 108 N.E. 330, 267 111. 306— 
Mintors v. Mid-City Manag<‘m(int 
Oorp., 72 N.E.2d 729, 831 Ili.App. 
64. 

Kan.—lAvoly v. Chlcago, R. T, & P. 

Ry. Co., 22'5 P. 103, 115 Kan. 784. 
Minn.—AVestcott v. Chicago Gicat 
WoHtorn R. Co., 196 N.W. 272, 
157 Minn. 325. 

Mo.—Jt‘nkln.s v. Wabash Ry. Co., 73 
B.W.2d 1002, 335 Mo. 748. 

Okl.—St. Loul,s & sS. F. Ry. Co. y. 

Sears, 49 P.2d 489, 173 Okl. 483. 
Utah.—Elswood v. Oregon Short 
lAnc n. Co., 23 P.2d 925, 82 Utah 
235. 

Va.—Knowles v. Southern Ry. Oo., 12 
S.E.2d 821, 177 Va. 88. 

39 C.J. p 086 noto 22. 

1. Tenn.—Tennes.see Cont. Ry. Co. 
V. Williams, 9 Tenn.App. 529. 

Tox.—City of Woatherford Water, 
Light & ice Co. v. Voit, 196 S.W. 
986. 

39 C.J. p 686 note 24. 

Assumption of ri.sk as defense gen-er- 
ally soc infra § 358. 

2. Tenn.—Tennessee Oent. Ry. Co. 
V. Williams, 9 Tenn.App. 529, 

39 C.J. p '686 note 25. 

3. U.S.—Schlemmer v. Buffalo, R. & 
P. R. Co., Pa.. 27 S.Ct. 407, 205 
U.S. 1, 12, 51 L.Ed. 681. 

4. Ark.—Johnson v. Manmoth Vein 
Coal Co., 114 S.W. 722. 88 Ark. 
243, 19 L.R.A.,N.S., 64i5. 

39 C.J. p 686 note 26. 



357 MASTEB AND SERVANT 56 C.J.S. 


Other distinctions between assumption of risk and 
contributory ncgligence are that the latter consti¬ 
tutas a breach of a legal duty imposed by law on 
the servant however unwilling or unprotesting he 
may be, while assumption of risk is not a duty, but 
a voluntary undertaking on the part of the servant.® 
Again, the defense of assumption of risk does not 
impliedly admit negligence on the part of defend¬ 
ant and defeat the right of action therefor as does 
the defense of contributory negligence.® So, if as¬ 
sumption of risk is the issue, knowledge of defec¬ 
tive conditions, and acquiescence therein, are fatal 
to plaintifT’s case; if contributory negligence is the 
issue, knowledge of defective conditions and acqui¬ 
escence therein, may or may not be fatal,depend- 
ing on whetlier a person of ordinary prudence, un¬ 
der all the circumstances, would have done what the 
injured person did.® It has also been said that, when 
the injury arises from a failure to choose correctly 
between two ways of discharging duties imposed on 
the servant, one of which is safe and the other haz- 
ardous, the servant has not assumed the risk but has 
negligently contributed to the injury but, as dis- 
cussed infra § 390, this distinction has not bcen very 
generally adhered to, many decisions holding that, 
where there are two or more ways in which a serv¬ 
ant may perforra his duties and he voluntarily choos- 
es an unusual or more hazardous method, knowing it 


to be unsafe, he assumes the risk of injury from so 
doing. 

c. Basis of Doctrine 

Some authoritles hold that the doctrlne of assumption 
of risk is based on contract, at least as far as ordinary 
risks are concerned; others hold that the doctrine Is 
based not on contract but on the principie of the maxim, 
Volenti non fit injuria; and some authorjties hold that 
the doctrine is based on contract and at the sanie time 
comes within the maxim. 

It is broadly stated in numerous decisions that 
the doctrine of assumption of risk by the servant is 
based on contract either express or implied, without 
any distinction being drawn between ordinary risks 
incidental to the Service and that class of risks gen¬ 
erally described as extraordinary, which are caused 
by the master^s negligence.^® However, in many 
cases discussing the basis of the doctrine the dis¬ 
tinctions between the various kinds of risks are ob- 
served; and among such cases it is generally held 
that as to ordinary risks the doctrine that assump¬ 
tion of risks is based on contract cannot be seriously 
questioned, and that in the absence of express con¬ 
tract the law implies as a part of the contract of 
Service that a servant agrees to assume and does 
assume all the ordinary risks of injury incident to 
the nature of the work which he has undertaken to 
perform;!^ and some authorities go even further 


5. Me.—^Dempsey v, Sawyer, 49 A. 
1035, 95 Me. 29*5. 

Tex.—EI Paso & S. W. R. Co. v. 
Foth, 100 S.W. 171, 45 Tex.Clv.App. 
2'76, reversed on other grounds 105 
S.W. 322, 101 Tex. 133. 

0. Ark.—^Ward Furniture Mfgr. Co. 
r. Weigand, 293 S.W. 1002, 173 
Ark. 762. 

Ind.—Cleveland, C., C. & St. E. R. 
Co. V. Wolf, App., 114 N.E. ,236. 

7 . Ind.—D. H. Davls Coal Co. v. 

Polland, 62 N-E. 492, il58 Ind. 607, 
92 Am.S.R. 319. 

89 C.J. p 686 note 29. 

8. Ind.—D. H. Davis Coal Co. v. 

Polland, supra, 

9. U.S.—Anzolotti v. McAdoo, D.C. 
N.T., 2'62 P. 668, reversGd on other 
grounds, C.C.A., 271 F. 268. 

10. U.S.—Lang V. U. S. Reduction 
Co., C.C.A.Ind., 110 F.2d 441— 
Halistein v. Pennsylvania R. Co., 
C.C.A.Ohio, 30 F.2d 694—The New 
Zealand, D.C.N.T., 49 F.2d 781. 

Fla.—Swanson v. Miami Home Milk 
Producers' Ass'n, 167 So. 415, 117 
Fla. 110. 

Ga.—Gray v, Garrison, 176 S.E. 412, 
49 Ga.App, 472. 

Idaho.—Schuppenies v. Oregon Short 
Line R. Co.. 226 P. 601, 38 Idaho 
672. 


Kan.—Parker v. City of Wichita, 92 
P.2d 86, 150 Kan, 249. 

Ky.—Poole v. Lutz & Schmidt, 117 
S.W.2d 5'7'6, 273 Ky. 686. 

Mich.—Parker v. Grand Trunk West¬ 
ern R, Co., 246 N.W. 125, 261 Mich. 
293. 

Mo.—Burt V. Nichols, 173 S.W. 681, 
264 Mo. 1, L.R.A.1917E 250—Farley 
V. Lehrack, App., 272 S.W. 987. 
S.C.—Whlsenhunt v. Atlantic Coast 
Line R. Co., 10 S.E.2d 305, 195 S.C. 
213—Hice v. Dobson Lumber Co., 
186 S.E. 742, 180 S.C. 260. 

Tex.—West Texas Utilities Co. v. 
Renner, Civ.App., 32 SW.2d 2G4, 
modifled, Com.App., 63 S.W.2d 461, 
error granted. 

Wis.—^Knauer v. Joseph Schlitz 
Brewing Co., 149 N.W. 494, 169 
Wis. 7, 

39 C.J. p 687 note 44. 

II. U.S.—Chesapeake & 0. Ry. Co. 
V. Richardson, C.C.A.Ohio, 116 P. 
2d 860, certiorari donied '61 S.Ct. 
961, 313 U.S. 674, 85 L.Bd. 1631. 

Ark.—^Wisconsin & Arkansas Lumber 
Co. V. Otts, 10 S.W.2d 864, 178 
Ark. 283. 

Cal.—Schuh v. R. H. Herron Co., 169 
P. 682, 177 Cal. 13. 

III. —Genzel v. New York, C. & St. L. 
R. Co., 261 III.App. 176. 

lowa,—Girl v. U. S, Railroad Admin- 
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istration, 189 N.W. 884, 1,94 lowa 
1382. 

Mich.—Bradburn v. Wabash R. Co., 
96 N.W. 929, 134 Mich. 675. 

Mo.—Harbacek v. Pulton Iron Works 
Co., 229 S.W. 803, 287 Mo. 479— 
Oney v. I>ierks Lumbor & Coal 
Co., App., 296 S.W. 470. 

S.D.—Grandpre v. Chicago, M. & St. 
P. Ry. Co., ,190 N.W. 323, 46 S.D. 
32. 

Tex.—^Wichita Palis & S. R. Co. v. 
Lindley, Civ.App., 143 S.W.2d 428, 
error dismissod, Judgment correct 
—Gulf, C. & S. F. Ry. Co. V. Coop- 
er, Civ.App., 191 S.W. '579. 

Vt,—Carleton v. E. & T. Fairbanks & 
Co., 03 A. 462, 88 Vt 637. 

39 C.J. p 687 note 48. 

“The doctrine of assumption of 
risk is contractual in Its nature, and 
rests upon an agreement of a serv¬ 
ant with his master, ordlnarily im¬ 
plied, that the master shall not be 
llable for any injury to the servant 
resultlng from the ordinary and 
usuai risks and perils incident to the 
nature of the employment."—Biskup 
V. Hoffman, 287 S.W. 866, 220 Mo. 
App. 642. 

“The oonceptlon underlying the 
doctrine is that In contraoting to 
perform certaln work the servant 
as an implied part of the agreement 
assumes and accepts responsibility 
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and hold that the a^ssumption of extraordinary, as 
wcll as of ordinary, risks grows out of express or 
irnplicd terms of the contract.^^ It is very general- 
ly declared that the considcration for such asstimp- 
tion of ordinary risks by the servant is the fixing 
of the compensation with respeet to the risks so as- 
sumod.^^ 

On the otluT hand, some clecisions hold without 
qualification that the doctrine of assumption of risk 
docs not and canjiot rest on contract, but is based 
upon the principio expressed by the maxim, Volen¬ 
ti non fit injuria,that is to say, on the principle 
that ho who consents to an act will not bc heard to 
claim that he has been injured by it.^^ Under the 
rule formnlated by these cases the defense of as- 
siimption of risk and that of contributory ncgligence 
are cqually peculiar to the law of torts and both 
are usually implied from conduct.^® So, also, there 
is a class of dccisions which, while not going so far 
as thosc just considered, hold that the assumption of 
extraordinary risks depends solcly on the maxim, 
Volenti non fit injuria.^^ Jn stili another class of 
dccisions, the courts, while holding that assump¬ 
tion of risk rests on contract usually implied, fur- 


ther dcclare that the defense also comes within the 
maxim, Volenti non fit injuria.^8 The maxim, 
Volenti non fit injuria, as applied to assumption of 
risk, is dcscribed by some dccisions as a species of 
waiver.^® 

Public policy. As an additional ground for im- 
posing assumption of risks on the servant, some of 
the courts have hcld that it is a matter of public 
policy to impose sucli risks on the servants,20 it be- 
ing assumed that the servant will be more careful 
if he knows that he will not receive compensation 
for injuries received in the course of his employ- 
mcnt;2i but this principle has been rejected as un- 
sound.22 

§ 358. As a Defense in General 

Although the doctrine of assumption of risk Is not 
favored and shouid not be extended beyond Its reasonable 
limits, neverthelcss, where It is applicable and estab- 
iished it constitutes a complete bar to recovery, except 
in 80 far as its effect may be limlted by statute. 

Although, except where abrogated or modified by 
statute,2S the defense of assumption of risk is es- 
tablished as a part of the law and will be applied in 
all cases fairly within the rule, 24 it is, neverthelcss, 


for any bodily hurt re-sultlng from 
the ‘ordlnnry risks* incident to the 
Work which has agreod to per-1 
form."—Tlcnnessy v, Oinsberg, 180 
N.W. 79'6, 800, 46 N,D. 229. 

12. U.S.—Chesapeake & O. Uy. Co. 
V. RichardHon, C.C.A.Ohlo, 116 F.2d 
860, cortiorari denlcd 61 S.Ct. 961, 
313 U.S. 674, 85 UEd. 1531. 

39 C.J. p 687 note 50. 

13* U.S.—n(!nson Lumber Co. v. 

McC’ann, 0,<:.A.Cal., 223 F. 1. 
Tex.—WUjhJta ^ H. R. Co. v. 

Lindley, Clv.App,, H.3 S.W.2d 428, 
error dlsmissed, Jud/irmont corroct. 
39 C.J. p 687 note 52. 

14. Colo.—■Donvor <fe R. O, R. Co. 
V. Gannon, 90 P. 853. 40 Colo. 195, 
11 UR,A.,N.S., 210. 

89 C.J. p 688 noto 54. 

16. Mont.—O.slorholm v. Boston & 
Montana Con.s. Coppor Sc Sil ver 
Co., 107 V. 490, 40 Mont. 508. 

16, Minn.—Raso v, Mlnncapolis, St. 
P. & S. S. M. R. Co., 120 N.W. 360, 
107 Minn, 260, 21 L.U.A.,N.S., 13«. 

17 , vt, —Tinncy v. Crosby, 22 A.2d 
145. 112 Vt. 95. 

89 C.J. p 688 noto 59. 

18, U.S,—Hallstein v. Pennsylvania 
R. Co., C.C.A.Ohio, 30 F.2d 694. 

Fla.—Swanson v. Miami Ifome Milk 
Producors' Ass’n, 167 So. 416, 117 
Fla. 110, 

89 C.J. p 688 note 60. 

19, 111.—Ross V, Chicago, R. I. & P. 
R. Co., 90 3S[.B. 701, 243 111. 440. 

89 C.J. p 68$ note 62. 
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20. N.C.—Gaddy v. North Carolinal 
R. Co., 96 S.E. 925, 176 N.C. 616. 

39 C.J. p 688 note 63. | 

21. N.C.—Gaddy v. North Carolina 
R. Co., supra. 

22. U.S.—Chicago, M. & St. P. R. 
Co. V. Ross, Minn., 6 S.Ct. 184, 112 
U.S. 377, 28 L.Bd. 787. 

39 C.J. p 689 note 66. 

23. Xnd.—Piepho v. Gesse, 18 N.F. 
2(1 468, 106 Ind.App. 450. 

W.Va.—State ex rcl. Cashman v. 

Sim.s, 43 SJ3.2d 806. 

WiH.—Neitxlce v. Kraft-Phenix Dai- 
ries, 253 N.W. 579, 214 Wis. 441. 
Assumption after employzuent 

It htu! been hold that contractual 
a.HHumption of risk Is stili a defenso 
to i\.n aotion for injurios by an om- 
ployoo, but that as.sumption of risks 
ari.sing after the omployment is no 
longor a defense to .such an action,— 
Plffcs V. United Rayon Mill, 16 N. 
B.2d 44, 301 Mass. 76. 

Bootrine lield not changed by stat¬ 
ute 

U.S.—Chapman <fe Dewey Lunibor 
Co. V. Hanks, C.C.A.Tonn., 106 I''"*2d 
482, statiug Arknnsas law. 

Tlie Pederal Safety Appllance 
Aots, 46 U.S.C.A. 5 1 et soq, modify 
enforcement, by clvil action, of em- 
ployee'» common-law right oiily by 
wlthdrawlng defense of assumed 
risk, and in other respeets leave na¬ 
ture and incidents of remedy to state 
law in so far as the state law is ap¬ 
plicable.—Tipton V. Atehison, T. & S. 
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F. Ry. Co., Cal., 56 S.Ct, 716, 208 U. 
S. 141, 80 L.Ed. 1091, 104 A.L.R. 831. 

24. U.S.—Denvor & R. G. R. Co, v. 
Norgate Co., Colo., 141 F. 247, 72 
C.C.A. 265, 6 L.R.A.,N.S., 981, 5 
Ann.Cas. 448, certiorari denied 211 
S.Ct. 764, 202 U.S. 616, 60 L.Ed. 
1172. 

Ark.—Corpus Juris quoted In Brad- 
ley Lumber Co. of Arkansas v. 
Clanton, 147 S.W.2d 14, 15, 201 
Ark. 657—Corpxis Juris quoted In 
Haynes Drilllng Corporation v. 
Sinilh, 143 S.W. 27, 30, 200 Ark. 
1098—Corpus Juris quoted In 
Ooodln V. Boyd-Sicard Coal Co., 
122 S.W.2d 648, 651, 197 Ark. 175— 
Corpus Juris quoted in Burden v, 
Hughes, 66 S.W.2a 502, 503, 186 
Ark. 707—Corpus Juris quoted in 
Scaman-Dunning Corporation v. 
Haralson; 29 S.W.2d 1085, 1087, 182 
Ark. 98. 

Cal.—Corpus Juris quoted in Hoog- 
bruin v. Atehison, T. & S. F. Ry. 
Co., 2 P.2d 992, 906, 213 Cal. 682. 
Fla.—Prult Growers' Express Co. v. 

Norton, 116 So. 234, 95 Fla. 429. 
Ina.—Piepho v. Gesse, 18 N,E.2d 468, 
106 Ind.App. 450. 

Kan.—Thoman v. Farmers & Bank- 
ors Life Ins. Co., 130 P,2d 551, 165 
Kan. 806. 

Ky.—Nashville, C. & St. L. Ry. Co. v. 
Cleaver, 118 S.W.2d 748, 274 Ky. 
410—Clark v. Wells-Elkhorr. Coal 
Co., 284 S.W. 91, 215 Ky. 128. 

Me.—Boober v. Bicknell, 191 A. 2TB, 
185 Me. 158. 
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not a favored doctrine,^^ at best is artificial and 
harsh and should not be extended beyond its rea- 
sonable limits.^® Nevertheless, except as other- 
wise providcd by statute, where assumption of risk 
is cstablishcd, it constitutes a complete bar to an 
action by the servant for injuries sustaincd in the 
course of his employment.27 

§ 359. - Effect of Federal Employers’ 

Liability Act 

The defense of assumption of risk is not available in 
any cases arising under the Federal Employers' Liability 
Act for the recovery of damages for injuries or death re- 
sultlng from the negligence of the empioyer. 

Under the Federal Employers^ Liability Act § 4, as 


amended by the Act of Aug. 11, 1939, c. 685, § 1, 45 
U.S.C.A. § 54, providing that in any action brought 
by virtue of the act the employec shall not be held 
to have assumed the risks of his cmploymcnt in any 
case where siich injury or death rcsultcd in whole 
or in part from the negligence of any of the officers, 
agents, or employces of the carrier, and that no 
employee shall be held to have assumed the risks 
of his cmploymcnt in any case where the violation 
by sucli carrier of any statute cnacted for the safe- 
ty of employces contributed to the injury or death 
of such employee, the doctrine of assumption of 
risk as a defense to negligence on the part of the 
carrier is eliminated,^^ and for practical purposes 
the only question remaining is whether or not the 


Minn.—Davison v. Ressler, 150 N.W. 

802, 128 Minn. 204. 

Or.—Corpus Turis cited In Makiiio v. 
Spokane, P. & S. Ry. Co.. 63 P.2d 
1082. 1085, 155 Or. 3U. 

W.Va.—State ex rei. Cashman v. 
Sims, 43 S.E.2d 805. 

25. Ark.—Corpus Juris quoted In 
Bradley Lumber Co. of Arkansas 
V. Cianton, 147 S.W.2d 14, 1!>. 201 
Ark. 657—Corpus Juris guoted in 
Haynes Drilling* Corporation v. 
Smith, 143 S.W.2d 27, 30 200 Ark. 
1008—kJorpus Juris q.uoted In 
Goodin v. Boyd-Sicard Coal Co., 
122 S.W.2d 548, 551. 197 Ark. 3 75— 
Corpus Juris OLUOted in Burden v. 
Hughes, 65 S.W.2d 502. '503, 186 
Ark. 707—Corpus Juris <iuoted In 
Seaman-Dunnlng Corporation v. 
Haralson, 29 S.W.2d 1085, 1087, 182 
Ark. 93. 

Cal.—Corpus Juris auoted In Hoog- 
bruin v, Atehison, T. & S. F. Ry. 
Co., 2 P.2d 992, 996, 213 Cal. 582. 
111.—^Corpus Juris cited in Lilly v. 
Grand Trunk Western R. Co,, 37 
N.E.2d 888, 892, 312 Xll.App. 73, re- 
versed on other grounds 63 S.Ct 
347, 317 U.S. 481, 87 L.Ed. Ul. 
Minn.—Davison v. Ressler, 150 N.W. 

802, 128 Minn. 204. 

Or.—Corpus Juris cited in Makino v. 
Spokane, P. & S. Ry. Co., 63 P.2d 
1082, 1085, 156 Or. 317. 

26 . Ark.—Corpus Juris quoted In 
Bradley Lumber Co. of Arkansas 
V. Clanton, 147 S.W.2d 14, 15, 201 
Ark. G67—Corpus Juris quoted In 
Haynes Drilling Corporation v. 
Smith, 143 S.W.2d 27, 30, 200 Ark. 
1098—Corpus Juris guoted In 
Goodin v. Boyd-Sicard Coal Co., 
122 S.W.2d 648, 551, 197 Ark. 176— 
Corpus Juris guoted In Burden v. 
Hughes, 65 S.W.2d 602, 603, 186 
Ark. 707—Corpus Juris (jiuoted in 
Seaman-Dunning Corporation v, 
Haralson, 29 S.W.2d 1085, 1087, 182 
Ark. 93. 

Cal.—Corpus Juris guoted in Hoog- 
bruin v. Atehison, T. & S. P. Ry. 
Co., 2 P.2d 992, 996, 213 Cal. 682. 


111.—Corpus Juris cited in Lilly v. 
Grand Trunk Western R. Co., 37 N. 
E.2d 888, 892, 312 Ill.App. 73, re- 
versed on other grounds 63 S.Ct. 
347, 317 U.S. 481, 87 L.Ed. 411. 

Va.—Knowles v. Southern Ry. Co., 
12 S.E.2d 821, 177 Va. 88. 

Wash.—Hull V. Davenport, 169 P. 
1072, 93 Wash. 16. 

27. U.S.—Kregcr v. Baltimore & O. 
R. Co., D.C.Pa., 25 F.2d 726, af- 
nrmed, C.C.A., 26 P.2d 728—New 
York, C. & St. L. R. Co. v. Mc- 
DougaLl, C.C.A.Ohio, 15 F.2d 283. 

Ariz.—Red Rover Copper Co. v. In- 
dustrial Commission, 118 P.2d 1102, 
63 Ariz. 203, 137 A.L.R. 740. 

Ga.—Gray v. (Jarrlson, 176 S.E. 412, 
49 Ga.App. 472. 

111.—Huff V. Illinois Cent. R. Co., 
279 Ill.App. 323, aflirmbd 109 N.E. 
116, 362 111. 96, 

Ohio.—Baltimore & O. R. Co. v. Sho- 
ber, 176 N.E. 88, 38 Ohio App. 216. 
Tenn.—Draper v. Louisville & N. R. 
Co., 66 S.W.2d 1003, 17 Tenn.App. 
213—Lee v. Tennessee Contrai Ry. 
Co., 9 Tenn.App. 284. 

Tex.—Zurich General Accident 
Liability Ins. Co. v. Fort Worth 
Laundry Co., Civ.App., 63 S.W.2d 
236. 

39 C.J. p 689 note 68, 

Disregard of ultimate ground 

The effect of the doctrino 'of vol- 
untary assumption of risk is to ren- 
der unnecessary an analysis which 
might determine whether the ulti¬ 
mate ground of denial of recovery is 
abscnce of duty or breach of duty, 
want of proximate causal relation 
or contrlbutory negligence.—Hietala 
V. Boston & A. R. R., 3 N.E.2d 377, 
295 Mass. 186, certiorari denJed Bos¬ 
ton & Albany R. Co. v. Hietala, 57 S. 
Ct. 116, 299 U.S. 589, 81 L.Ed. 434. 

28. U.S.—Tlller v. Atlantic Coast 
Line R. Co., Va., 63 S.Ct. 444, 318 
U.S. 64, 87 L.Ed. 610, 143 A.L.R. 
961—Thompson v. Camp, C.C.A. 
Tenn,, 163 P.2d 396—Roberts v. 
United Pisheries Vessels Co., C.C. 
A.Mass., 141 P.2d 288, certiorari 

1154 


denifid 65 S.Ct. 81, 323 U.S. 753. 89 
L.Ed. 603—Chicago Groat Western 
Ry. Co. V. Peeler, C.C.A.Minn., 140 
I''\2d 865—Stpwart v. Baltimore & 
O. R. Co., C.C.A.N.y., 137 P.2d 527 
—Pratt V. Louisiana & A. Ry, Co., 

C. C.A.La., 135 P,2d 602—Ramsouer 
V. Midland Valloy R. Co., C.C.A.8, 
136 F.2d 101—McGivcrn v. North¬ 
ern Pac. Ry. Co., C.C.A.Minn., 132 
F.2d 213—Eckenrodo v. Pennsyl- 
vania R. Co., D.C.Pa., 71 P.Supp. 
764—Gray v. Penn.sylvania R. Co., 

D. C.N.Y., 71 P.Supp. 683—Rauden- 
bush V. Baltimore <& O. R, R., D.C. 
Pa., 03 P.Supp. 329—Tishar v. Nic- 
odomus, D.C.in., 49 P.Supp. 145. 

Ark.—St. Louis-San Prancisco Ry. 
Co. V. Wacaster, 199 S.W.2d 948— 
Kan^^a.s City Southern Ry. Co. v. 
Kop.son, 186 S.W.2d 946, 208 Ark. 
548. 

Cal.—Perrett v. Southern Pac, Co., 
1B5 P.2d 751, 73 Cal.App.2d 30— 
Leet V, Union Pac. R. Co., 142 P.2d 
37, 60 Cal.App.2(l 814. 

Ga.—Tankersley v. Southern Ry. Co., 
35 S.B.2d 622, 73 Ga.App. 88. 

111.—Howard v. Baltimore & O. C. T. 
R. Co., 63 N.E,2d 774, 327 Ill.App. 
83. 

lowa.—McCall v. Piteairn, 6 N.W.2d 
416, 232 lowa 867. 

Minn.—Jacobson v. Chicago & N. W. 
Ry. Co., 22 N.W.2d 455, 221 Minn. 
464. 

Mo.—Francis v. Terminal R. Ass’n 
of St. Louis, 193 S.W.2d 909, 354 
Mo. 1232. 

Neb.—Eliis v. Union Pac. R. Co., 22 
N.W.2d 305, 147 Neb. 18. 

N.H.—Kenney v. Boston & Maine R. 

R., 33 A.2d 667, 92 N.H. 496. 

N.Y.—Sadowski v. Long Island R* 
Co., 66 N.E.2d 497, 292 N.Y. 448— 
Henry v. Norton, 66 N.Y.S.2d 317. 
Tenn.—Tennessee Cent. Ry. Co. v. 
Shacklett, 147 S.W.2d 1064, 24 

Tenn.App. 563. 

Tex.—Kansas City Southern Ry. Co. 
V. Chandler, Civ.App.. 192 S.W.2d 
304, ref. n. r. e. 

Utah.—Pauly v. MeCb-rthy, 166 P.2d 
601, 109 Utah 398, reversed on oth- 



56 C.J.S. 


MASTER AND SERVANT 


carricr’s negligcncc was the proximate cause of the 
injiiry.29 other words, cases under the act 
must bc handled as though no doctrine of assitmp- 
tion of risk ever cxisted;30 and the courts will not 
allow rcsort to hazy distinctions so as to leave the 
defense availablc under some other name or desig- 
nation,^! such as nonncgligcncc^^ or contributory 
negligcnco.''^ On the other hand, some courts have 
held that this removiil of the defense in cases where 
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the injury is due to the carrier^s negligence implies 
that it has not been abolished in other instanccs.^^ 
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Heath v. St Louis-San Francisco 
Ry. Co., App., 286 S.W. 148. 

Mont.—Leonidas v. Great Northern 
Ry. Co., 72 P.2d 1007, 105 Mont 
302, afflrmed 69 S.Ct 51, 305 U.S. 1, 
83 L.Ed. 3. 

Neb.—Christenson v. Union Pac. R. 
Co., 290 N.W. 246, 137 Neb. 538, 
certioirari dismissed 61 S.Ct. 825, 
312 U.S. 710, 85 L.Ed. 1142—Hayes 

V. Chicago. B. & Q. Ry. Co., 269 N. 

W. 623, 131 Neb. 687—Campbell v. 
Chicago, R. I. & P R. Co., 234 N. 
W. 395, 120 Neb. 499. 

N.H.—Sweeney v. Boston & M. R. R., 
174 A. 676, 87 N.H. 90, afllrmed 175 
A. 243, 87 N.H. 90. certiorari de¬ 
nied 65 S.Ct 638, 294 U.S. 728, 79 
L.Ed. 1268. 

N.J.—Loffler v. Delaware, L. & W. 

R. Co., 172 A. 497, 113 N.J.Law 113. 
N.Y.—Yaconl v. Brady & Gioe, 16S 
N.E. 876, 246 N.Y. 300, certiorari 
denle'd 48 S.Ct 421, 276 U.S. 636, 
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72 L.Ed. 744—Negro v. Boston & 

M. R. R., 48 N.Y.S.2d 819, 268 App. 
Div. 59, afflrmed 69 N.E.2d 31, 293 

N. Y. 791, certiorari denied 65 S.Ct 
867, 324 U.S. SC2, 89 L.Xild. 1419. 

N.C.—McCrowcll v. Southern Ry. 
Co., 20 S.E.2d 562, 221 N.C. 366— 
Winfree v. Scaboard Air Line Ry. 
Co., 155 S.E. 259, 109 N.C. 690— 
Cole V. Seaboard Air Line Ry. Co., 
164 S.E. 682, 199 N.C. 389,'certio¬ 
rari denied Seaboard Air Line Ry. 
Co. V. Cole, 61 S.Ct. 182, 282 U.S. 
898, 76 L.Ed. 791—Potter v. Atlan¬ 
tic Coast Line R. Co., 147 S.E. 698, 
197 N.C. 17. 

N.D.—DeMofls v. Great Northern Ry. 

Co., 272 N.W. 606, 67 N.D. 412. 
Ohio.—Baltimore & O. R. Co. v. Sho- 
ber, 176 N.E. 88, 58 Ohio App. 216. 
Okl.—Davis v. Midland Valley R. Co., 
153 P.2d 823. 194 Okl. 619—Chica¬ 
go, R. I. & P. Ry. Co. V. Murphy, 
86 P.2d 629, 184 Okl. 240—Mis- 
.souri-Kansas-Toxas R. Co. v. Her- 
ron, 55 P.2d 95, 176 Okl. 162—St 
Lonis-San Francisco Ry. Co. v. 
Stuart 47 P.2d 177, 173 Okl. 221— 
Fishcr v. Kansas City, M. O. Ry. 
Co., 36 P.2d 744, ICO Okl. 282— 
Gulf, C. <& S. F. Ry. Co. v. Sgrog- 
gins, 18 P.2d 873, 161 Okl. 294— 
St Louis-San Franci.sco Ry. Co. v. 
HoU, 11 P.2d 761, 166 Okl. 136. cer¬ 
tiorari denied 63 S.Ct 16, 287 U.S. 

61. t 77 L.Ed. 533. 

Or.—Corpus 3\Lris cited in Maklno v. 
Spokane, P. & S. Ry. Co., 63 P.2d 
1082, 1083, 165 Or. 317—Donaghy v. 
Oregon-Washington R. & Nav. Co., 
288 1>. 1003, 133 Or. C63. rehearing 
denied 291 P. 1017, 133 Or. 663— 
Ohefllngs v. Hines, 20G P, 726, 104 
Or. 81. 

Pa.—Casseday v. Baltimore & O. R, 
Co., 22 A.2d 663, 343 Pa, 342—Mag- 
yar v. Pennsylvania R. Co., 144 A. 
765, 294 I'a. 585—X'ur,Mglove v. 

Monongahola Ry. Co., 151 A. 477, 

' 285 Pa. 27, certiorari donied 46 S. 

Ct. 352, 270 U.S. 054. 70 L.Ed. 783 
—Backcs V. Pennsylvania R. Co., 
200 A. 181, 132 Pa.Super. 29— 
Mrkich V. Pennsylvania R, Co., 
Oom.Pl., 23 Wost.Co. 182. 

S.C.—McClain v. Charleston & W. C. 
Ry. Co., 4 S.E.2d 280, 191 S.C. 332 
—Willlamson v. Southern Ky. Co., 
191 S.E. 79, 183 S.C. 312—GilUs v. 
Atlantic Coast Line R. Co., 179 S.E. 

62, 175 S.C. 223, certiorari denied 
Atlantic Coast Line R. Co. v. Gil- 
lis, 55 S.Ct 646, 294 U.S. 718, 79 
L.Ed. 1261. 

S.D.—Bayer v. Chicago, B. & Q. R* 
Co., 220 N.W. 469, 53 S.D. 116. 
Tenn.—Peters v. Tennessee Cent Ry., 
167 S.W.2d 973, 179 Tenn. 609— 
Luck V. Loulsville & N. R. Co., 69 
S.W.2d 899, 167 Tenn. 350-*-Tennes- 
see Cent Ry. Co. v. Shacklett, 147 
S.W.2d 1064, 24 Tfenn.App. 663— 
Nasliville, C. & St. L. Ry. v. Hines, 
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protection of its servants,®* and 

$4 S.W.Sd 397, 20 Tenn.App, 1— 
Draper v. Louisville & N. R, Co., 66 
S.W.2d 1003, 17 Tenn.App. 213— 
Lee V. Tennessoe Central Ry. Co., 9 
Tenn.App. 284. 

Tex.—Fort Worth & R. G. Ry. Co. 
V. Pickens, Civ.App., 153 S.W.2d 
252, error prranted, rcversed on 
other grounds 1G2 S.W.2d 691, 130 
Tex. 181—Robortson v. Texas Si N. 
O. R. Co„ Civ.App., 133 S.W.2d 819, 
error dismissed, JudgrmGnt correct 
—Clayton v. Chicago, R. I. & G. 
Ry. Co., Civ.App,, 129 S.W.2d 693, 
amrrnod 164 S.W.2d 453, 137 Tox. 
441— Corpus Juris cited in Fox v. 
Gulf, C, & S. F. Ry. Co., Civ.App., 
80 S.W.2d 1072. 1076, error dis- 
mi.s.sed—Oulf, C. & S. P. R. Co. v. 
Spivoy, Civ.App., 56 S.W.2d 655, 
certiorari denied Spivey v. Gulf, C. 
Ss S. F. R. Co., 64 S.Ct. 98, 290 V. 
S. 676, 78 I,.i.Ed. 583— Corpus Juris 
cited in St. Louis South Western 
Ry. Co. of Texas v. Steele, Civ. 
App., 50 S.W.2d 342, 343— Corpus 
Juris cited In Gulf, C. & S. F. Ry. 
Co. V, Iloufiton, Civ.App., 45 S.W. 
2d 771, 776—Texas & Pac. Ry. Co. 
V. Kelly, Civ.App.. 35 S.W.2d 749. 
rcversed on other ground.s, Com. 
App., 51 S.W.2d 299, certiorari do- 
nled Kelly v. T-oxas & P. R. Co., 53 
S.Ct. 00, 287 U.S. 044, 71 L.Fd. 667 
—Ijoulsiana Ry. Sc Nav. Co. of 
Texas v. Dlsheroon, Civ.App., 295 
S.W. 250—Gulf. C. & S. F. Ry. Co. 
V. Young, Civ.App., 284 S.W. 664. 
Ut ah.—EIswood v. Oregon Short Line 

R. Co., 23 P.2d 925, 82 Utah 235— 
Corpus Juris cited la lioach v. I./Os 
AngGle.s S. R R. Co., 280 P. 1053, 
1059, 74 Utah 64-5, certiorari denied 
50 S.Ot. 162. 280 U.S. 613, 74 L.Ed. 
655. 

Va.—Knowles v, Southern Ry. Co., 
12 S.E.2d 821, 177 Va. 88—Lloyd 
v. Norfolk W. Ry. Co., 145 S.E. 
372, 151 Va. 409—Seaboard Air 

Line Ry. Co, v. Do Loatch, 141 S.E. 
121, 149 va, 338. 

Wash.—Cross v. Spokan«, P. & S. Ry. 
Co., 201 P. 336, 158 W«.«h. 428, 71 
A.L.K. 451, certiorari dcnled Spo- 
kane, P. & S. Ry. Co. v. Cross, 61 

S. Ct. 845, 283 U.S. 821, 76 L.Ed. 
1436—McGlnn v. North Coast 
StovodoHng Co., 270 P, 113, 149 
Wa.sh. 1. 

W.Va.—Shlflett v. Western Maryland 
Ry. Co., 195 S.E. 849, 119 W.Va. 
6'76—Childrcss v. Norfolk & W. 
Ry. Co., .160 S.30. 564, 111 W.Va. 
92—Looney v. Norfolk & W. Ry. 
Co., 136 S.E. 262, 102 W.Va. 40, 48 
A.L.R. 806, nehearJng denied 137 S, 
E. 756, 102 W.Va. 40, 48 A,L.R. 
«06. 

Wis.—Ewig V. Chicago, M. & S, P. 
Ry. Co., 1-67 N.W. 442, 167 Wis. 
697. 

89 C.J. p 710 note 39, p 717 note 97, 
p 689 note 74. 
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36. U.S.—Spain v. Powell,, C.C.A.Va., 
90 P.2d 580—New York, C. & St. 
L. R. Co. V. Kelly. C.O.A.Ind., 70 
F.2d 648, certiorari denied Kelly v. 
New York, C. & St. L. R. Co., 65 
S.Ot. 110, 293 U.S. 595, 79 L.Ed. 
689—Southern Ry. Co. v. Verelle, 
C.C.A.N.C., 57 F.2d 1008—Davis v. 
Crane. C.C.A.Mo., 12 F.2d 355— 
Ramsouer v. Midland Valley R. 
Co., D.C.Ark., 44 P.Supp. 523, re- 
verscd on other grounds 13-5 F.2d 
, 101 . 

Cal.—Bobo V. Northwestern Pac. R. 
Co., 19 1^2d 10, 129 Cal.App. 273, 
revcrsod on other grounds 54 S.Ct. 
263, 290 U.S. 499, 78 L.Ed. 462. 

Ga.—Southern Ry. Co. v. Blanton, 
192 S.E. 437. 56 Ga.App. 232—Gray 
V, Garrison, 176 S.E, 412, 49 Ga. 
App. 472. 

Idiiho.—Girany v. Oregon Short Line 
R. Co., 58 r.2d 841, 56 Idaho 740. 
111.—Huff V. Illinois Cent. R. Co., 
279 Ill.App. 323, afllrmed 199 N.E. 
116, 862 111. 95—Beard v. Balti- 
more & O. R. Co., 243 Ill.App. 637, 
Ind.—Baltimore & O. S. W. R. Co. v. 
Carroll, 163 N.E. 99, 200'Ind, 689, 
set asido on other grounds 17,1 N. 
E. 923, 202 Ind. 37, reversed on 
other grounds 50 S.Ct. 182, 280 U.S. 
401, 74 L.Ed. 566—New York, C. & 
St. L. R. Co. V. Connaughton, App., 
198 N.E. 472. 

Ky.—Luton Mining Co. v. Louisville 
& N. R. Co., 123 S.W.2d 1055, 27-6 
Ky. 321—Nashvillo, C. & St. L. Ry. 
Co. V. Cleavor, 118 S.W.2d 748, 274 
Ky. 410—Louisville & N. R. Co. v. 
McCoy, 110 S.W.2d 433, 270 Ky. 
603—Chesapeake & O. Ry. Co. v. 
Craig, .17 S.W.2d 224, 229 Ky. 365 
—Louisville & N. R. Co. v. Rever- 
nian's Adm’x, 16 S.W.2d 800, 228 
Ky. 600—Louisville & N. R. Co. v. 
Morgan’s Adm’r, 9 S.W.2d 212, 
22'5 Ky. 447—Vanhoose v. Chesa¬ 
peake & O. Ry. Co., 283 S.W. 953, 
214 Ky. 594. 

La.—Harrls v. Yazoo & M. V. R. Co., 
App., 183 So. 108—Devore v. Lou- 
isiana & Arkansas Ry. Co., App., 
178 So, 706—Snow v. Texas & P. 
Ry. Co., App,, 166 So. 200—Borde 
v. New Orleans & G. N. R. Co., 
App., 140 So. 810. 

Me.—Hatch v. Portland Terminal 
Co., 131 A, 5, 125 Me. 96. 

Mlch.—^Watts V. Pere Marquette R. 

Co., 203 N.W. 859, 23.1 Mich. 40. 
Miss.—Gulf, M. & N. R. Co. v. 

Brown, 108 So. 603, 103 Miss. 890. 
Mo.—Hoch V, St. Louis-San Fran- 
cisco Ry. Co., 287 S.W. 1047, 316 
Mo. 1X99. 

Mont.-^Leonidas v. Great Northern 
Ry. Co., 72 P.2d 1007, 105 Mont. 
302, affirmed 69 S.Ct. 61, 305 U.S. 
1, 88 L.Ed. 3. 

Neb.—Christenson v. Union Pac. R. 
Co., 290 N.W. 246, 137 Neb. 538,, 
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certiorari dismissed 61 S.Ct. 825, 
ai2 U.S. 710, 85 L.Ed. 1142. 

N.Y.—Taconi v. Brady & Gioe, 1*58 N. 
E. 876, 246 N.Y. 300, certiorari de¬ 
nied 48 S.Ct. 421, 276 U.S. 636, 72 
L.Ed. 744. 

N.D.—DeMoss v. Great Northern Ry. 

Co.; 272 N.W. 606, 67 N.D. 412. 
Ohio.—Baltimore & O. R. Co. v. Sho- 
ber, 176 N.E. 88, 38 Ohio App. 216. 
Okl.—Davis v. Midland Valley R. 
Co., 153 P.2d 823, 194 Okl. 619— 
Chicago, R. I. & P. Ry. Co. v. Mur- 
phy, 86 P.2d 629, 184 Okl. 240— 

Carter v. Chicago, R. I. & P. Ry. 
Co., 65 P.2d 469, 179 Okl. 292— 

Missouri-Kansas-Texas R. Co. v. 
Herron, 65 P.2d 95, 176 Okl. 162. 
Pa.—Casseday v. Baltimore & O. R. 
Co., 22 A.2d 663, 343 Pa. 342— 

Mrkich V. Pennsylvania R. Co., 
Com.Pl., 28 West Co. 182. 

Tenn.—Tenn-essee Cent. Ry. Co. v. 
Shacklett, 147 S.W.2d 1064. 24 

Tenn.App. 663—Nashville, C. & St. 
L. Ry. V. Hlnes, 94 S.W.2d 397, 

20 Tenn.A^pp. 1—Draper v. Louis¬ 
ville & N. R. Co., 66 S.W.2d 1003, 
17 Tenn.App. 213—Lee v. Tennes- 
seo Central Ry. Co., 9 Tenn.App. 
284. 

Tex.— Corpus Juris cited la Gulf, C. 
& S. P. Ry. Co. V. Houston, Civ. 
App., 45 S.W.2d 771, 776—Fort 
Worth & D. C. Ry. Co. v. Smlthers, 
Civ.App., 249 S.W. 286, judgment 
anirmed, Com.App., 272 S.W. 764. 
Va.—Knowles v. Southern Ry. Co., 
12 S.B.2d 821, 177 Va. 88. 

39 C.J. p 690 note 75. 

particuiar statutes the violat ion of 
which barred the defense of af».sump- 
tlon of risk: 

(1) -Safety Appllance Acts, 45 U. 
S.C.A. §§ 1-16. 

U.S.—Great Northern Ry. Co. v. 
Leonidas, Mont., 59 S.Ct. '51, 305 U. 
S. 1, 83 L.Ed. S—Brady v. Torml- 
nal R. Ass'n of St. I.^ouis, Mo., 68 
S.Ct. 426, 303 U.S. 10, 82 L.Ed. 614, 
certiorari denied 68 S.Ct. 24, 302 

U. S. 688, 82 L.Ed. 531, vacated 68 
S.Ct. 134, 302 U.S. 678, 82 L.Ed. 
023—Fort Street Union Depot Co. 

V. Hlllen, C.C.A.Mich., 119 F.2d 307, 
certiorari denjed 62 S.Ct, 82, 314 
U.S. 642, 86 L.Ed. 515—Cusson v. 
Canadian Pac. Ry. Co,, C.C.A.Vt., 
115 F.2d 430—Sherry v. Baltimore 
& O. R. Co., C.C.A.Ohlo, 30 F.2d 
487, certiorari denied 60 S.Ct. 16, 
280 U.S. 655, 74 L.Ed. 611. 

Cal.—Newkirk v, Los Angeles Junc^ 
tion Ry. Co., 131 p.2d 6S<5, 21 CaL 
2d 308—Atehison, T. & S. F, Ry. 
Co. V. Superior Court in and for 
Contra Costa Oounty, 86 P.2d 85, 
12 Cal.2d 649, certiorari denied 
Atehison, T. & S. P. R. Co. v. 
Superior Court of State of Califor- 
nia, 59 S.Ct. 774, 306 U.S. 667, 83 
L.Ed. 1055—Ballard v. Sacramento 
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fellow servant, of which the injured person was not 
aware, and which an ordinarily prudent person 
would not have observed.^*^ It was said that, mas- 
much as the act specifically designated the cases to 
which the doctrine of assumption of risk was appli- 
cablc, it 'Clearly showed the Icgislative intent that 
in ali other cases the defense of assumption of risk 
should have its common-law effect.^S The defense 
of assumption of risk was hcld available in proper 
cases even where the master was found to have 
been negligent.^O In ordcr to render the defense 
available to the employer, it was essential that the 
statute violated should be a fcderal statute and 


the act had no application to a violation of a state 
statute.41 The provisions of the Employers^ Lia- 
bility Act could not affect the availability of the 
defense of assumption of risk in lin action not Corn¬ 
ing within the act.'^^ 

It is generally held that, as to all cases within 
the provision of the Fedcral Employcrs* Liability 
Act, all state law, common or statutory, is super- 
seded by it, and the availability of assumption of 
risk as a defense in all actions by servants of rail- 
road companies injured in interstate commerce is 
to bc determined by the law as formulatcd and ap- 
plicd by the fcderal courts.^^ Hence it was hcld, 


Norlhorn Ry. Co., 14 P.2d 1045, 
126 Cal.App. 486, rohoaring denied 
15 P.2d 793, 126 Cal.App. 48'6. 

Fla.—Tatom v. S<jaboard Air Line 

R. Co., 113 So. 671. 93 Fla. 1046. 
Ind.—New York, C. & St. L. R. Co. v. 

Connaug-hton, S N.E.2d 004, '211 
Ind. 419. 

Minn.—Holz v. Chicago, M., St. P. & 
P. R. Co., 224 N.W. 241, 176 Mlnn. 
675. 

Mo.—Truesdale v. Wheelock, 74 S.W. 
2d 585, 33-5 Mo. 924—Alcorn v. Mis- 
souri Pac. R. Co., 63 S.W.2d 65, 
333 Mo. 828, certiorari denied Mis- 
sourl Pac. Ry. Co. v. Alcorn, 64 S. 
Ct. 228, 200 U.S. 701, 78 L.Ed. 602 
—McAllister v. St. Louis Mor- 
chants' Bridge Tormirial Ry. Co., 
25 S.W.2d 791, 324 Mo. 1006—Clark 

V. Chlcago, R. I. & P. Ry. Co., 300 

S. W. 758, 318 Mo. 453—Carter v. 
St. Louis, T. & E. R. Co., 271 S. 

W. 358, 307 Mo. 595. 

N.H.—Grew V. Boston & M. R. R., 
142 A. 707, 83 N.H. 383. 

Or.—Donaghy v. Oregon-Washington 

R. & Nav. Co., 288 P. 1003, 133 Or. 
'663, rehearing denied 291 P. 1017, 
133 Or. 663. 

S.C.—Barton v. Southern Ry. Co., 171 

S. E. 5, 171 S.C. 46, certiorari de¬ 
nied Southern Ry. Co. v. Barton, 
64 S.Ct. 61, 290 U.S. 632, 78 L.Ed. 
660. 

(2) Boiler Inspectlon Acts, 46 U.S. 
C.A. §§ 22-34. 

U.S.—Lilly V. Grand Trunk Western 
R. Co., Ill„ 63 &.Ct. 347, 317 U.S. 
481, 87 L.Ed. 411—Lehigh Valley 
R. Co. V. Beltz, C.O.A.N,T., 10 P. 
2d 74, certiorari denied 4'6 S.Ct. 
265, 2'70 U.S. 641, 70 L-Ed. 775. 
Mo.—Cantl^y v. Missouri-Kansas- 
Texas R, Co., 183 S.W.2d 123, 353 
Mo. 606—Drew v. St. Louis-San 
Pranclsco Ry. Co., .293 S.W. 468, 
222 Mo.App. 720. 

Wyo.—Chicago, B. & Q. R. Co. v. 
Murray, 277 P. 703, 40 Wyo. 324. 

(3) Hours of Servite Acts, 45 U. 
S.C.A. §9 61-66. 

U.S.—Great Northern Ry, Co. v. 
Leonidas, Mont., 69 S.Ct. 51, 305 
U.S. 1, 83 L.Ed. 3. 


Tenn.—Mitchell v. Southern Ry. Co., 
12 Tenn.App. 623. 

Violation of Pederal Employers’ 
Iilahility Act was not a violation of 
a ''statute enacted for the safety of 
employees*' within the meaning of 
the section thereof abolishing the 
defense of assumption of risk in 
cases of violation of such statutes.— 
Great Northern Ry. Co. v. Leoniclas, 
Mont, 59 S.Ct 61, 306 U.S. 1, 83 L. 
Ed. 3. 

37. U.S.—Owens v. Union Pac. R. 
Co., Wash., 63 S.Ct 1271, 319 U.S. 
715, 87 L.Ed. 1683, conformed to, 
C.C.A., 142 F.2d 145, certiorari de¬ 
nied 65 S.Ct 57, 323 U.S. 740, 89 
L.Ed. 593. 

Ark.—St. Louis-San Francisco Ry. 
Co. v. Norman, 277 S.W. 624, 1C9 
Ark. 1062. 

Mass.—HIetala v. Boston & A. R. R., 
3 N.E.2d 377, 295 Mass. 186, certio¬ 
rari denied Boston & Albany R. Co. 
V. Hietala, 67 S.Ct 116, 299 U.S. 
589, 81 L.Ed. 434. 

Minn.—Holz v. Chicago, M., St. P. & 
P. R. Co., 224 N.W. 241, 176 Minn. 
675. 

N.C.—^Wimberley v. Atlantic Coast 
Line R. Co., 180 S.E. 116, 190 N.C. 
444, judgment reversed on other 
grounds 47 S.Ct 475, 273 U.S. 673. 
Tex.—Gulf, C. & S. P. Ry. Co. V. 

Houston, Civ.App., 46 S.W.2d 771. 
Wis.—Ewig V. Chicago, M. & St P. 
Ry. Co., 167 N.W. 442, 167 Wis. 
697. 

Assumption of risk as affected by 
knowledge generally see Infra §§ 
379-392. 

Assumption of risk of fellow serv¬ 
antes negligence generally see in¬ 
fra § 362. 

33. U.S.—Great Northern Ry. Co. v. 
Leonidas, Mont, 69 S.Ct 61, 305 
U.S. 1, 83 L.Ed. 3. 

39 C.J. p 690 note 77. 

39, Mass.—^Hietala v. Boston & A. 
R. R., 3 N.E.2d 377, 295 Mass. 186, 
certiorari denied Boston & Albany 
R. Co. V. Hietala, 67 S.Ct. 116, 299 
U.S. 689, 81 L.Ed. 434. 

Mo.—^Hoch V. St. Louis-San Fran- 
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Cisco Ry. Co., 287 S.W. 1047, 315 
Mo. 1199. 

40. U.S.—Soaboard Air Line R. Co. 
V. Horton, N.C., 34 S.<''t. 035, 233 

U. S. 492, 58 L.Ed. 1062, L.R.A. 
1015C 1, Ann.Cas.lOlSB 475. 

39 C.J. p 690 noto 78. 

41. Wash.—Lauer v. Northern Pac. 

R. Co., 145 P. 606, 83 Wash. 4'65. 
39 C.J. p 690 note 78. 

42. Ky.—McDonald v. Louisville & 
N. R. Oo., 24 S.W.2d 635, 232 Ky. 
734—LouLsvJllo & N. R. Co. v. Mor- 
gan's Adm'r, 9 S.W.2d 212, 225 Ky. 
447. 

Tex.—Texas & N. O. R. Co. v. Tllley, 
Civ.App., 207 S.W. 1063, afllrmed, 
Oom.App., 6 S.W.2d 86, certiorari 
denied 49 S.Ct 36, 278 U.S. 642, 73 
L.Ed. 656. 

43. Oal.—Bobo v. Northwestern 
Pac. R. Oo., 19 P.2d 10, 129 Cal. 
App. 273, reversed on other 
grounds 54 S.Ct 263, 200 U.S. 409, 
78 L.Ed. 402. 

Fla.—Taton v. Soaboard Air Line R. 

Co., 113 So. 671, 93 Fia. 1046. 

111.—Bryant v. Illinois Cent., R. Co., 
252 Ill.App. 428—Burns v. Jack- 
son, 224 Ill.App. 519—See Roberts 

V. Cloveland, C., C. & St L. Ry. 
Co., 202 Ill.App. 480, afllrmed 117 
N.E. 97, 279 111. 493. 

Ky.—Chesapoako & O. Ry. Co. v. 

Craig, 17 S.W.2d 224, 220 Ky. 365. 
Mass.—Hietala v. Boston & A. R. R., 
3 N.E.2d 377, certiorari denied Bos¬ 
ton & Albany R, Co. v. Hietala, 67 

S. Ct 116, 299 U.S. 589, 81 L.Ed. 
434. 

Mo.—Barrett v. St Louis Southwest- 
ern Ry. Co., 143 S.W.2d 60—Arnold 
V. Scandrett 131 S.W.2d 542, 345 
Mo. 115—Rowe v. Mlssourl-Kan- 
sas-Texas R. Co., 100 S.W.2d 480, 
339 Mo. 1146, certiorari denied 
Missouri-Kansas-Texas R. Co. v. 
Rowe, 67 S.Ct 671, 300 U.S. 680, 81 
L.Ed. 884—^Williams v. Terminal 
R. Ass’n of St. Louis, 98 S.W.2d 
6'51, 339 Mo. 694, certiorari denied 
'67 S.Ct 611, 300 U.S. 669, 81 L. 
Ed. 876—McDaniel v. Chicago, R. 
I. & P. Ry. Co., 92 S.W.2d 118, 338 
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bcforc thc amendmcnt abolishing the defense, that, 
if the facts o£ the case were such as to render as- 
sumption of risk available as a defense tinder the 
fcdcral statute, thcrc could be no recovery, although 
the defense would not have bcen available under the 
state law.'^^ Howcver, it was also held that, where 
an action was brought in a state court and the de¬ 
fense of assumption of risk was, on a proper appli- 
cation of the Fcdcral Employers^ Liability Act, 
foimd to bc available in the action, thc common-law 
nile govcrning assumption of risk as formulated and 
cnforced by the cotirts of the state in which thc ac¬ 
tion is brought applies, and not the common-law 


rule of the federal courts.^5 

§ 360. -Effect of State Employers' Lia¬ 

bility Acts 

Under a number of the state employers' liability acts 
the defense of assumption of risk is abrogated In toto or 
is made unavailable in certain specified instances; but, 
in the absence of such a statute, or where the statute 
is Inapplicable, the doctrine applies. 

Under a number of the state employers’ liability 
acts the defense of assumption of risk is abrogated 
in toto or is made unavailable in certain specified 
instances.In the absence of such a statute, how- 


Mo. 481—Webber v. Termlnal K. 
Ass'n of St. Louis, 70 S.W.2d 86.1, 
335 Mo. 11—State ex rei. St. Loui.s- 
San Francisco Ry. Co. v. Oox, 46 
S,W.2d 840, 329 Mo. 202—Kamer v. 
Missouri-Kansas-Texas R. Co., 
S.W.2d 1075, 326 Mo. 792, certiora¬ 
ri denied Missouri-Kansaa-Texas R. 
Co, V. Kamer, 61 S.Ct. 216, 282 U. 
S. 903, 75 L.Bd. 795—Hoch v. St. 
Louls-Snn Francisco Ily. Co., 287 
S.W. 1047, 315 Mo. 1199—rope v. 
Termlnal R. A«s'n of St. IjOuIs, 254 
S.W. 43—Williams v. St. Joseph 
G. r. Ry, Co., App., 112 S.W.2d 
118—Swnenoy v. Tcrminal R. A.s.s'n 
of St. Loula, App., 110 S.W.2d 852 
—Webor v. Terminal Jtailroad 
Ass’n of St. Louis, App., 20 S.W. 
2d 601. 

N.J. —McGarry v. Contrai R. Co. of 
New Jeraey, 147 A. 472, 105 N.J. 
Law 590. 

N.Y,—Sadow.*'.kl v. Lonj? Island R. 

Co., Of) N.E.2d 497, 292 N.Y. 448. 
K.C.—Laughtor v. Powell, 14 S.I0.2d 
826. 219 N.C, 680, 136 A.L.R. 1110, 
certiorari donied 62 S.Ct. 128, 314 
U.S. 666, 80 L.Ed. 533, 

N.L.—DeMoss v. Great Northern Ry. 

Co., 272 N.W. 506, 67 N.D. 412. 
Pa.—Reod V. Director General of 
Railroads, 110 A. 254, 267 Pa. 86, 
roversed on other ground.s 42 S.Ct. 
191, 258 U.S. 92, 66 L.Ed. 480. 

Tex.—Texas & P. Ry. Co. v. Perklns, 
Com.App., 48 S.W.2d 249—Atchi- 
son, T. & S. F. Ry. Co. v. Franeds, 
Civ.App., 227 S.W. 342, aflirmed 
Francis v. Atchlson, T, & S. F. Ky. 
Co., 253 S.W. 819, 113 Tex 202, 30 
A.L.R. 114. 

Utah.—McAfee v. Ogden Unien Ry. 
& Depot Co., 218 P. 98. 62 Utah 116 
—Guitron v, Oregon Short Line R. 
Co., 217 P. 971, 62 Utah 76. 
Wash.—Stanke v. Spokano, 0. D. & 
P. R. Co., 43 P.2d 961, 181 Wash. 
472—Imbler v. Spckane, P. & S. 
Ry. Co., 2 P.2d 895, 164 Wash. 299 
—Cross V. Spokanc, P. & S. Ry. 
Co., 291 P. 336, 158 Wash. 428, 
7a4iA.L.R. 451, certiorari denied 
Spokane. P. & S. R. Co, v. Cross, 
61 S.Ct. 346, 283 U.S. 821, 76 L.Ed. 
1436. 


W.Va.—Harness v. Baltimore & O. 

R. Co., 103 S.E. 866, 85 W.Va. 284. ' 
39 C.J. p 690 note 82. 

44. Fla.—Tatom v. Seaboard Air 
Line R. Co., 113 So. 671, 93 iria. 
1046. 

39 C.J. p '690 note 83. 

45. Mo.—Fish v. Chicago, R. I. & 
P. R. Co., 172 S.W. 340, 263 Mo. 

106, Ann.Cas.l916JB 147. 

39 C.J. p 690 note 81. 

46. U.S.—Union Oil Co. of Callfor- 
nia V. Hunt, C.C.A.Or., 111 F.2d 
269. 

Ariz.—Grasty v. Sabln, 2'59 P. 1049, 
32 Ariz. 463—Tarbell v. Rivora, 251 
P. 553, 31 Ariz. 214—Phoenix-Tem- 
pe Stone Co. v.- Jenkins, 237 P. 194, 
28 Ariz. 291. 

Cal.—Robinot v. Hawk, 252 P. 1045, 
200 Cal. 265. 

Fla.—Smoak v. City of Tampa, 1G7 
So. 628, .128 Pia. 716^City of 
Gainesville v. Kirkland, 156 So. 
601, 116 Fla. 319—City of Sebring 
V. Avant, 117 So. 383, 95 Fla. 9'60. 
Ind.—Illinois Steel Co. v. Fuller, 23 
N.E.2d 259, 216 Ind. 180. 
lowa.—Lang v. Hedrick, 295 N.W. 

107, 229 lowa 766. 

Ky.—Louisville & N. R. Co. v. Alex¬ 
ander, 127 S.W.2d 395, 277 Ky. 719 
■—Chesapeake & O. Ry. Co. v. Mu¬ 
sio, 49 S.W.2d 311, 243 Ky. 491— 
Hubbard v. Louisville & N. R. Co., 
273 S.W, 436, 209 Ky. 614. 

Minn,—Clark v. Banner Grain Co., 
261 N.W. 596, 19'5 Minn. 44—Suess 
V. Arrowhead Steel Products Co., 
230 N.W. 125, 180 Minn. 21. 

Miss.—Mississlppi Power <& Light 
Co. V. Merritt, 12 So.2d '627, 194 
Miss. 794—Meridian Laundry Co. 
V. James, 195 So. 689, 190 Miss. 119 
—Hardaway Contracting Co. v. 
Rivers, 180 So. 800, 181 Miss. 727— 
Randolph Lumber Co. v. Minchew, 
159 So. 849, .172 Miss. 535. 

Mo.—Maurizi v. Western Coal & 
Mining Co., 11 S.W.2d 268, 321 
Mo. 378. 

N-.y.—Griebsch v. B. T. Babbitt, Inc., 
298 N.Y.S. 843, 164 Misc. 7, afRrm- 
ed 2 N.Y.S.2d 848, 254 App.Dlv. 601 
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—Butterly v. The Westover, Inc., 
67 N.Y.S.2d 634. 

N.C.—Moore v. Rawls, 144 S.E. 552, 
19'6 N.C. 125—Stewart v. Bia<ik- 
wood Lumber Co., 136 S.E. 385, 193 
N.C. 138. 

Ohio.—Hauer v. French Bros. Bauer 
Co., 183 N.E. 186, 43 Ohio App. 
333. 

Or.—Ferretti v. Southern Pac. Co., 
57 P.2d 1280, ,1.54 Or. 97—-Nordlund 
V. Lewis & C. R. Co., 15 P.2d 980,' 
141 Or. 83—Peluck v. Paciflo Ma- 
chine & Blacksmith Co., 293 P. 
417, 134 Or. 171—Hollopetor v. 

Palm, 291 P. 380. 134 Or. 546, mod- 
ifled on other grounds 294 P. 1056, 
134 Or. 546, and appfal di.«<mis.sGd 
'52 S.Ct. 15. 284 U.S. 672, 76 L.Ed. 
497—^Donaghy v. Oregon-Washing- 
ton R. & Nav. Co., 288 P. 1003, 133 
Or. 663, rehearing denied 291 P. 
1017, 133 Or. 063. 

Pa.—Pricc v. New Castle Rofracto- 
ries Co., 3 A.2d 41 8, 832 Pa. 507. 

Tonn.—Holliston Mills of Tonnesse© 
V. McGumn, 145 S.W.2d 1, 177 
Tcnn. 1, rohearihg denied 146 S.W. 
2d 357, 177 Tonn. 1—Steinor v. 
Spencer, 145 S.W.2d 547, 24 Tenn. 
App. 380. 

Tex.—Renegar v. Fort Worth Trans¬ 
it Co., Civ.App., 148 S.W.2d 443— 
Chicago, R. I. & G. Ry. Co. v. 
Bernnard, Civ.App., 27*5 S.W. 606. 

Va.—Lloyd v. Norfolk & W, Ry. Co., 
145 S.E. 372, 151 Va. 409—Atlan¬ 
tic Coast Line R. Co. v. Bell, 141 
S.E. 838, 149 Va. 720—Farmer's 
Adm'x V. Chesapeake & O. Ry. Co., 
131 S.E. 334, 144 Va. 65. 

Wash.—White v. Consolidated 
Freight Lines, 73 P,2d 358, 192 
Wash. 14'6—Hatcher v. Globe Un¬ 
ion Mfg. Co., 16 P.2d 824, 170 
Wash. 494—Depre v. Pacific Coast 
Forge Co„ 276 P. 89, 151 Wash. 
430. 

Wis.—Neltzke v. Kraft-Phenix Dal- 
rles, 263 N.W. 579. 214 Wis. 441. 

39 C.J. p 691 notes 85, 86, 88. 

Assumption of risk as affected by 
noncompllance by master with 
statutory requirements - generally 
see infra §§ 369, 370. 

Assumption of risk as affected by 
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ever, or in instances in which the statute is not ap- i plies.^^ 
plicable, the doctrine of assumption of risk ap- | 

2. Natube op Risks 


§361. Extraordinary Risks; Definition 

Subject to tbe exception of known or obvious dan- 
gers, a servant does not assume extraordinary risks, that 
is, risks which are not normally or usually an incident of 
the employment and which may be obviated by the ex- 
erclse of reasonable care on the master^s part, 

The general rule is that the servant assumes only 
such risks as ordinarily are incident to the Serv¬ 
ice and accordingly, in the absence of a con- 
tract providing otherwise,^® and subject to the ex¬ 


ception of known or obvious dangers, discussed in¬ 
fra §§ 379--391, extraordinary risks are not assumed 
by the servant.^O This rule has been affirmed by 
express statutory provision in some jurisdictions,^^ 
and its operation and effcct wcre not changed by 
the Federal Employcrs' Liability Act prior to the 
amendment of the act so as to eliminate assumption 
of the risks of the employment in any case where 
the injury or death of the employee rcsulted in 


vlolation of statute prohibitingr 
employment of minors see Infra § 
41S. 

Availability under Workmen's Com- 
pensation Acts see the C.J.S. title 
Workmen's Compensation Acts S 
941, also 71 C.J. p 1495 note 62- 
p 1497 note 79. 

Statute held Inapplicable to case 
not involvlng master and servant.— 
Ford V. Independent School Dist. of 
Shenandoah. 273 N.W. 870. 233 lowa 
795. 

47. U.S.—Lang v. U. S. Reduction 
Oo., C.C.A.Ind., 110 F.2d 441—Buf- 
flngton v. Owosso Mfg. Co., C.C.A. 
APk., 106 F.2d 692—Montgomery 
Ward & Co. V. Lindsey, C.CA.Miss., 
104 F.2d 882. 

Ark.—^Wfird Purniture Mfg. Co. v. 
Weigand, 293 S.W. 1003, 173 Ark. 
762. 

Fla.—Atlantic Coast Line R. Co. v. 
Moore, 18,1 So. 374, 135 Fla. 485, 
modifled on other grounds 186 
So. 210, 13'5 Fla: 485—Smoak v. 
City of Tampa, 167 So. 628, 123 
Fla. 71-0. 

Ky.—Louisville & N. R. Co. v. Alex¬ 
ander, 127 S.W.2d 305, 2'77 Ky. 
719—Chosapeake & O. Ry. Co. v. 
Musio, 49 S.W.2d 311, 243 Ky. 

491—Hubbard v. Louisville & K. 

R. Co., 273 S.W. 436, 209 Ky. 614. 
Miss.—Moridian Laimdry Co. v. 

James, >195 So. 689, 190 Miss. 119. 
Va.—Lloyd v. Norfolk & W. Ry. Oo., 
146 S.E. 372, 161 Va. 409—Farm- 
er's Adm’x v, Chesapeake &, O, Ry. 
Co., 181 S.B. 334, 144 Va. 65. 

39 C.J. p 691 note 87. 

£mployee uot iu commerce 

Defense of assumption of risk Is 
not denied by state cmployers’ liabil¬ 
ity act unless employee was engaged 
In commerce.—Louisville & N. R. Co. 
V. Morgan's Adm’r, 9 S.W.2d 212, 226 
Ky. 447. 

48 . Ark.—Slmms Oil Co. v. Seagro, 
63 S.W.2d 834, 187 Ark. 1089—Cen¬ 
tral Coal & Coke Co. v- Porter, 280 

S. W. 12, 170 Ark. 498. 

Fla.-^Tanipa Shlpbuildlng & Engi- 


neering Co. v. Thomas, 179 So. 705, 
131 Fla. 650—Swanson v. Miam i 
Home Mllk Producers* Ass'n, 157 
So. 415, 117 Fla. 110. 

111.—Chicago, R. I. Ss. P. Ry. Co. v. 
Benaon, 185 N.B. 244, 352 ili. 196, 
certiorari denied 64 S.Ct. 63, 290 

U. S. 636, 78 L.Fd. 558. 

Kan.—Pishburn v. International Har- 
vester Co., 138 P.2d 471, 157 Kan. 
43. 

La.—Corpus Juris cited in Cannella 

V. Gulf Refinlng Co., App., 164 So. 
406, 414—Johnson v. Butterworth, 
App., 162 So. 166, rehearing refused 
163 So. 68, reversed on other 
grounds 157 So. 121, 180 La. 586— 
Simmons v. Doullut & Bwin, App., 
146 So. 708, rehearing denied 146 
So. 772. 

Mass.—Bngle v. Boston Ice Co., 4 N. 

E.2d 455, 295 Mass. 428. 

Mo.—Schaum v. Southwestern Bell 
Tolophone Co., 78 S.W.2d 439, 336 
Mo. 228—Dixon v. Frazier-Davis 
Const. Co., 298 S.W. 827, 318 Mo. 
60—Bagby v. Culberson, App., 273 
S.W. 209. 

N.PI.—^Moore v. Morse & Malloy Shoe 
Co., 197 A. 707, 89 N.H. 332. 

N.C.—Loflin V. High Poiiit, T. & D. 

R. Co., 194 S.K. 104, 212 N.C. 595. 
Pa,—Fox V. Lehigh Vallcy R. Co., 
141 A. 167, 292 Pa. 321. 

S.C.—Tuttle V. Hanckel, 183 S.B. 484, 
179 S.C. 60—Lyons v. R. D. Colo 
Mfg. Co., 183 S.B. 466, 178 S.C. 620 
—Leslie v. Southern Pav. Const. 
Co., 169 S.B. 139, 169 S.C. 414— 
Mann v. Seaboard Air Line Ry. Co., 
136 S.B. 234, 138 S.C. 241. 

39 C.J. P 691 note 94. 

Assumption of ordinary risks see in¬ 
fra §§ 371-378, 

49. Idaho.—^Kangas v. National Cop- 
per Mln. Co., 187 P. 792, 32 Idaho 
602. 

39 C.J. p 692 note 95. 

New souroe of danger 
Where source of danger arlsing 
from Work could not have been with- 
In contemplation of parties when re- 
lation of master and servant began, 
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there was no contractual assumption 
of risk.—MeCarthy v. New York, N. 
H. & H. R. R., 189 N.B. 30, 285 Mass. 
211—Domaris v. Van Leeuwen, 186 
N.B. 69, 283 Mass. 1G9. 

Iiack of impllcatlon 

Agroement of employee to expose 
himself to risks not ordinarily inci- 
dental to obvlously dangorous condi- 
tion cannot be implied from contract 
of employment.—Doherty v. raul’s 
For Tlres, 49 N.E.2d 430, 314 Mass. 
83—Bngel v. Boston Ice Co., 4 N.B. 
2d 455, 295 Mass. 428. 

50. Ala.—Seaboard Air Line Ry. Co. 
V. Latham, 127 So. 679, 23 Ala.App. 
490. 

Del.—Hendrickson v. Continental 
Fibre Co., 140 A. 669, 3 W.W.Harr. 
664. 

Ga.—Roberts v. Bthridge, 36 S.E.2d 
883, 36 Ga.App. 400—Pollavd v. 
Wecks, 4 S.E.2d 722, 60 Ga.App. 664 
—Simowitz V. Rogister, 3 S.E.2d 
231, 60 Ga.App. 180—Cray v. Har- 
rison, 176 S.B. 412, 49 Ga.App. 472. 
Ky.—Royal Colliories Co. v. Wells, 
60 S.W.2d 948, 244 Ky. 303—Royal 
ColUeries Co. v. Wells, 276 S.W. 
615, 210 Ky. 600. 

La,-Weadcock v. Eagle Indemnity 
Co., App., 16 So.2d 132— Corpus Ju¬ 
ris oited lu Cannella v. Gulf Refin¬ 
lng Co., App., 154 So. 406, 414. 

Mo.—Clift V. St. Louis-San Francis- 
co Ry. Co., 0 S.W.2d 972, 320 Mo. 
791. 

N.C.—^West V. Fontana Mining Cor¬ 
poration, 150 >S.E. 884, 198 N.C. 160. 
S.C.—^Lyons v. R. D. Colo Mfg. Co., 
183 S.B. 466, 178 S.C. 520—Coving- 
ton V. Atlantic Coast Line R. Co., 
155 S.B. 438, 158 S.C. 194, certiorari 
denied Atlantic Coast R. Co. v. 
Covington, 51 S.Ct. 33, 282 U.S. 858, 
76 L.Bd. 759. 

Tex.—Louisiana Ry. & Nay. Co. of 
Texas V. Disheroon, Civ.App., 295 
S.W, 250. 

39 C.J. P 692 note 97. 

51. Ga.—Central of Goorgla R.’‘*fco. 
V. Allen, 78 S.B. 1052, 140 Ga. 333, 

39 C.J. p 692 >note 98. 
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whole or in part from the negligence of the ofiicers, 
agcnts, or cmployces of the carner.52 

What arc cxtraordinary risks. An extraordinary 
risk is not onc which is iincommon or unusual in 
the sense Ihat it is rare nor is the word ‘'extra- 
ordinary” used to denote magnitucle or as a mark 
of dcgrce.S'* An cxtraordinary risk is one lying 
outside the sphere of the normal,55 arising out of 
conditions not nsiuil in the niastcr’s busmes^,56 and, 
in applying the doctrine of assumption of risk, one 
which may bc obviated by the excrcise of rcason- 
ablc care on the mastcr’s part.57 As discussed infra 
§ 362, risks arising from the master^s negligcnce 
are cxtraordinary risks; and it has becn said that, 
as the expression ‘'cxtraordinary risks” is gcneral- 
ly used to describe "risks arising from the negli- 


gence of the rnaster,”^® the two terms deal with but 
one class of risks and, for all practical piirposes, 
are synonymous, the difiference between them being 
in nomenclature only.^^ 

§ 362. Risks Arising from Master’s Negli- 
gence 

a. In general 

b. Incompctency or negligence of fellow 

servants 
a. In General 

It is a general rule that a servant does not assume 
risks arising from the negligence of the master. 

Risks which arise from the negligence of the 
master or those representing him are not "ordinary 
risks” incident to the employment,®® but are "extra- 


62, Ala,—LouisviUe & N. R. Co. v. 
Hali, 135 So. 466. 223 Ala. 338, cer- 
tioniri eleniod 62 S.Ct. 37, 284 U.S. 
661, 76 L.Ed. 660. 

111,—Chicago, R. 1. & P, Ry. Co. v. 
Benson, 186 N.R. 244, 352 111. 105, 
crrtlorari deniod ChicaffO, R. I. & 
P. Ry- Co. V. Benaon, 64 S.Ct, 63, 
290 U.S. 630, 78 L.Ed. 653. 

La.—Snow v. Texas & P. Ry. Co., 
App., 166 So. 200. 

—Graves v, Gulf & S. I. R. Co., 
110 So. 234, 146 Misa. 130. 

N.D.—De Mosfl v, Great Northern 
Ry. Co., 272 N.W. 606, 67 N.D. 412. 
S.C.-—X-^rlmus v. Atlantic Coaat Line 
It Co., 171 S.E. 1, 171 S,C. 189. cer¬ 
tiorari denied Atlantic Coast Line 
R. Co. V. Primus, 64 S.Ct. 60, 290 

U. S. 639, 78 L.Ed. 665, 

89 C.J. p 692 note 99. 

Employee inifirlit asflfome that em- 
ployer would not subject hlm to ox- 
t.raordlnary risks.—Loonoy v, Nor^ 
io\k & W. Ry. Co., 185 S.E. 262, 3 02 
W.Va. 40, 48 A.L.R. 806, rehearing 
denled 137 S.B. 766, 1(^2 W.Va. 40, 48 
A.L.R. 806. 

53 , 'Tex*—Corpus JTurls olted in 
Loulsiana Ry, & Nav. Co. ot Texas 

V. Dlsheroon, Clv.App., 296 S.W. 
260, 252. 

89 C.J, p 691 note 89. 

B4. Conn.—Baer v, Balrd Mach. Co., 
79 A. 673, 84 Conn. 269. 

Ga.—Roberte v. Ethridgre, 36 S.B.2d 
883, 73 Ga.App. 400. 

S.C.—Brazoale v. Pledmont Mfg. Co., 
193 S.E. 39, 184 S.C. 471. 

Tex.-—Corpus JTurls oited la Loulsl- 
ana Ry. & Nav„ Co. of Texas v. 
Dlsheroon, Clv.App., 295 S.W, 260, 
262. 

65. Ala.—Corpus juris clted la 
Seaboard Air Line Ry. Co. v. Lath- 
am, 127 So, 679, 680, 23 Ala.App. 
490. 

Conn.—Baer v. Baird Mach. Co., 79 
A. 673, 84 Conn. 269. 

S.C.—Corpus Juris ftuoted ia 

Braseale v. Pledmont Mfg. Co., 193 


S.E. 39, 43, 184 S.C. 471—Corpus 
Juris QLUoted la Covington v. Atlan¬ 
tic Coast Line R. Co., 155 S.E. 438, 
443, 16S S.C. 194, certiorari denled 
Atlantic Coast R. Co. v. Covington, 
51 S.Ct. 33, 282 U.S. 868, 76 L.Ed. 
759. 

Similar deflnitloas 

(1) A risk that is not normally 
and necessarily an Incident to the 
employment,—Southern Ry. Co. v. 
BLanton, 10 S.E.2d 430, 63 Ga.App. 93 
—Southern Ry. Co. v. Blanton, 192 S. 
B. 437, 66 Ga.App. 232. 

<2) A risk which Is not naturally 
incident to the occupation.—Snow v. 
Texas & P. Ry, Co., La.App., 166 So. 
200 . 

56, S.CJ.—Corpus d^urls guoted in 
Brazeale v. Picdmont Mfg. Co., 193 
S.E. 39, 43, 184 S.C. 471—Corpus 
Juris quoted ia Covington v. At¬ 
lantic Coast Line R. Co., 156 S.E. 
438, 443, 158 S.C. 194, certiorari de- 
nied Atlantic Coast R. Co. v. Cov¬ 
ington, 61 S.Ct, 33, 282 U.S. 868, 
76 L.Ed. 759. 

39 C.J. p C91 note 92. 

Other dellaitioa 

A risk which is only indirectly 
j connected with the employment, ow- 
ing to the special naturo of the em¬ 
ployment.—Emerick v. Slovonlan 
Itoman Greek Catholic Union, 108 A. 
223, 93 N.J.Law 282. 

57. Ala.—Corpus Juris clted ia 
Seaboard Air Lino Ry. Co. v. Lath- 
am, 127 So. 679, 680. 23 Ala.App. 
4D0. 

S.C.—Corpus Juris quoted ia 
3?razcale v. Pledmont bifg. Co., 193 
S.E. 39, 43, 184 S.C. 471—Corpus 
Juris quoted in Covington v. Atlan¬ 
tic Coast lAne R. Co., 155 S.E. 438, 
443, 158 S.C. 194. 

Tex,—Corpus Juris clted ia Loulsi¬ 
ana Ry. & Nav. Co. of Texas v. 
Dlsheroon, Clv.App., 295 S.W. 260, 
252. 

39 C.J. p 691 note 93. 
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Similar deflnitloa 

A risk which ought not to exist 
and did not exist, except for the mas- 
ter's negligence.—Roberts v. Eth- 
ridge, 36 S.E.2d 883, 73 Ga.App. 400. 

58. Ga.—Emanuel v. Georgia & P. 
R. Co., 83 S.E. 230, 142 Ga. 543— 
Roberts v. Ethridge, 36 S.E.2d 883, 
73 Ga.App. 400—Pollard v. Weeks, 
4 S.E.2d 722, 60 Ga.App. 664— 

Slmowilz V. Register, 3 S.B.2d 231, 
60 Ga.App. 180. 

Ky.—Royal Collieries Co. v, Wells, 
60 S.W.2d 948, 244 Ky. 303. 

39 C.J. p 691 note 93 [a]. 

53. lowa.—Vohs V. Shorthlll, 107 N. 

W. 417, 130 lowa 538. 

39 C.J. p 691 note 93 Ea}. 

Coatrolliag faot in determlning 
whether risk of servant was ordi- 
nary or extraordinary is whether 
master was negligent In that he 
failed to. exerclse due care, regard- 
loss of whether the negligence is or- 
dinary or gross.—Roberts v. Pth- 
ridge, 36 S.E.2d 883, 73 Ga.App. 400. 

Terms used interohaageably 
Ky,—Royal Collieries Co. v. Wells, 
276 S.W. 616, 210 Ky. 600. 

Mo.—State ex rei. St. Louls-San 
Francisco Ry. Co. v. Cox, 46 S.W.2d 
849, 329 Mo. 292. 

60. U.S.—Great Northern Ry. Co. v. 

Nelson, C.C.A.Minn., 90 F.2d 84. 
Ark.—Kansas City Southern Ry. Co. 
V. Diggs, 167 S.W.2d 879, 206 Ark. 
160. 

S.C.—Corpus Juris quoted la 
Brazeale v. Pledmont Mfg. Co., 
193 S.E. 39, 43, 184 S.C. 471. 

Tex,—Golf, C. & S. P. R. Co. v. Splv- 
ey, Clv.App., 66 S.W.2d 665, certio¬ 
rari denled Splvey v. Gulf, C. & S. 
P. R. Co., 54 S.Ct. 98, 290 U.S. 676, 
78 L.Ed. 583. 

39 C.J. p 692 note 2, p 705 note 17. 
[What oonstitutes ordinary risks geu'- 
I erally see infra S 371. 



§ 362 MABTEE AND SERVANT 56 C.J.S, 

ordinary risks;'^^^ and it is a general rule that a . ligence of the master.®^ 

servant does not assnme risks arising from the neg- 1 The rule as to the assumption of risk whcre the 


61. U.S.—Groat Northern Ry. Co. v. | 
Nelson, C.C.A.Minn., 90 F.2d U. 

Ga.—Southern Ry. Co. v. Blanton, 
192 S.E. 437. 56 Ga.App. 232— 

Southern Ry. Co. v. Wessinger, 124 
S.E. 100. 32 Ga.App. 551. 

N.H.—Stone v. Howe, 32 A.2d 484, 
92 N.H.'425. 

Or.—Haniilton v. Redeman. 97 P.2d 
194, 163 Or. 324. 

S.C.—Corpus Juris quoted in 
Brazoale v. Picdmont Mfg. Co., 193 
S.E. 39, 43, 184 S.C. 471. 

Tex.—Texas & P. Ry. Co. v. Short, 
Civ.App., 62 S.W.2d 995—Louisi- 
ana Ry. & Nav. Co. of Texas v. 
Disheroon, Civ.App., 295 S.W. 250. 
39 C.J. p 692 note 3. 

What constitutes extraordinary risks 
generally see supra § 361. 

62. tJ.S.—Herrin Motor Lines v. 
Jarvis, C.C.A.Miss,, 156 F.2d 276— 
Yates V. Atlantic Ice & Coal Co., 
C.C.A.Fla., 76 P.2d 86—Martin v. 
Eagle Picher Lead Co., D.C.Mo., 21 
F.Supp. 142. 

Ala.—Louisville & N. R. Co. v. Ja- 
cobson, 118 So. 565, 218 Ala. 384. 
Ark.—Haynes Drilllng Corporation 
V. Smith, 143 S.W.2d 27, 200 Ark. 
1098—Federal Compress & Ware- 
house Co. V. Harmon, 118 S.W.2d 
239, 196 Ark. 417—L. C. Burr & Co. 
V. Greenlee, 102 S.W.2d 77, 193 Ark. 
706—Mississippi River Fuel Cor¬ 
poration V. Morris, 36 S.W.2d 607, 
183 Ark. 207—Owosso Mfg. Co. v. 
Drennan, 31 S.W.2d 762, 182 Ark. 
389—Mississippi Valley Power Co. 
V. Hubbard, 26 S.W.2d 118, 181 Ark. 
487—International Harvester Co. 
of America v. Hawkins, 24 S.'W.2d 
340, 180 Ark. 1066—E. L. Bruce Co. 

V. Leake, 3 S.W.2d 988, 176 Ark. 
705—Texas Pipe Line Co. v. John¬ 
son, 276 S.W. 329, 169 Ark. 235. 

Fla.—Gordon v. Gandy Bridge Co,, 7 
So.2d 350. 150 Fla. 28—Tampa 

Shipbuilding Engineering Co. v. 
Thomas, 179 So. 705, 131 Fla. 650 
—Swanson v. Miami Home Milk 
Producers' Ass'n, 157 So. 416, 117 
Fla. 110—Corpus Juris cited In 
Smith V. Coleman, 132 So. 198, 204, 
100 Fla. 1707—Wilson & Toomer 
Fertilizer Co. v. Lee, 106 So. 462, 
90 Fla, 632. 

Ind.—Chicago & E, I. Ry. Co. v. 
Schraeder, 163 N.E. 534, 89 Ind. 
App. 100. 

lowa.—Anderson v. Shouerman, 6 N. 

W. 2d 125, 282 lowa 705—Rehard v. 
Miles, 290 N.W. 702, 227 lowa 1290 
—Nelson v. Smeltzer, 265 N.W. 924, 
221 lowa 972. 

Ky.—Bell V. Louisville & N. R. Co., 
287 S.W. 219, 216 Ky. 42. 

La.—Weadcock v. Eagle Indemnity 
Co.. App., 16^,So.2d 132. 
Mo^Webber v. Termlnal R. Ass’n 
n-p 70 S.W.2d 863, 336 


Mo. 11—Dodd V. Independenco 
Stove & Furnace Co., 61 S.W.2d 
114, 330 Mo. 662—Davis v. City of 
Independence, 49 S.W.2d 95, 330 
Mo. 201—^Whittington v. Wcstport 
Hotel Operating Co., 33 S.W.2d 963, 
326 Mo. 1117—Macklin v. Fogol 
Consi. Co., 81 S.W.2d 14, 336 Mo. 38 
—Sloan v. Polar Wave Ico «fe Fuel 
Co., 19 S.W.2d 476, 323 Mo. 363— 
Vordemark v. tlill-Behnn Lumber 
Co., 12 S.W.2d 498—Warner v. Ori- 
el Gla.ss Co., 8 S.W.2d 846, 319 Mo. 
1196, 60 A.L.R. 448—Grott v. John¬ 
son, Stephens & Shinkle Shoe Co., 
2 S.W.2d 785—Dixon v. Frazier- 
Davis Const. Co., 298 S.W. 827, SIS 
Mo. 50—Hoffman v. Peerless White 
Lime Co., 296 S.W. 764, 317 Mo. 86 
—Loduca V. St. Louis-San Fran- 
cisco Ry. Co., 289 S.W. 908, 315 
Mo. 331—Eaton v. Wallace, 287 S. 
W. 614, 48 A.L.R. 1291—Aeby v. 
Missouri Pac. Ry. Co., 285 S.W. 
966, 313 Mo. 492, reversed on other 
grounds 48 S.Ct. 177, 275 U.S. 426, 
72 L.Ed. 351, and mandate con- 
formed to Aeby v. Missouri Pac. 

R. Co., 6 S.W.2d 1115—Doody v. 
California Woolen Mills Co., 274 S. 
W. 692—Pietraschke v. Pollnow, 
App., 147 S.W.2d 167—Whiteley v. 
Eagle-Picher Lead Co., 115 SW.2d 
636, 232 Mo.App. 178—^Williams v. 
St. Joseph ik G. I. Ry, Co., App., 112 

S. W.2d 118—Langeneckert v. St. 
Louls Sulphur & Chemical Co., 
App,, 66 S.W.2d 648—Craven v. 
Halpin-Boyle Const. Co., App., 15 
S.W.2d 853—^Kieth v. American 
Car & Foundry Co., App., 9 S.W.2d 
644—Howard v. Fred Schmitt 
Realty & Investment Co., App., 7 
S.W.2d 448—Oney v. Dierks Lum¬ 
ber & Coal Co., App., 296 S.W. 470 
—Davis V. National Refining Co., 
App,, 294 S.W. 114—Gulder v. In¬ 
ternational Shoe Co., App., 293 S. 
W. 428—Sanders v. Armour & Co. 
of Delaware, App., 292 S.W. 443— 
Bagby v. Culberson, App., 273 S.W. 
209—Mabe v. Gille Mfg. Co., 271 
S.W. 1023, 219 Mo.App. 234—House 
v. St, Louis Car Co., App., 270 S.W. 
136. 

Mont.—Kvia v. Fedderson, 122 R.2d 
207, 113 Mont. 97. 

Neb.—Large v. Johnson, 248 N.W. 
400, 124 Neb. 821. 

S.C.—Tuoker v. Holly Hili Lumber 
Co., 20 S.E.2d 704, 200 S.C. 259. 
S.D.—Pinger v. Northwest Proper- 
ties, 257 N.W. 121, 63 S.D. 176. 
Tex.—Crews v. Texas & P. Ry. Co., 
Civ.App., 149 S.W.2d 1079. error 
dismissed, judgment correct—City 
of Panhandle v. Byrd, Civ.App., 77 
S.W.2d 904, reversed on other 
grounds 106 S.W.2d 660, iSO Tex 
96—CJorpus Juris cited in Gulf, C. 
& S. F. R. Co. V. Spivey, Civ.App., 
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66 S.W.2d 655, 656, certiorari de- 
nied Spivoy v. Gulf, C. & S. P. R. 
Co., 54 S.Ct. 98, 290 U.S. 67G, 78 L. 
Ed. 683—St. Louis Southvvestern 
Ry. Co. of Tcxa.«5 v. Stoole, Civ. 
App., 50 S.W.2d 342—LouiHiana Ry. 
& Nav. Co. of Texas v. Disheroon, 
Civ.App., 295 S.W. 250. 

Va.—Norfolk Southern R. Co. v. 
Lewis, 141 S.E. 228, 149 Va. 318— 
Froman v. Che.sapoake <fe O. Ry. 
Co., 138 S.E. 658, 148 Va. MS. 
Wash.—McGinn v. North Coast 
Stevedoring Co., 270 P. 113, 149 
Wash. 1. 

39 C.J. p 692 note 6, p 695 notes 19, 
26. 

Disease arising from negligence 
U.S.—Boal V. Electric Storage Bat- 
tery Co., C.C.A.Pa.. 98 P.2d 815. 

Failure to exercise reasonable care 

(1) A servant does not assume 
risks that are due to, or arlse from, 

, the master’s failure to exercise rea¬ 
sonable care for his safety and pro- 
tection, 

U. S.—Herrin Motor Lines v. Jarvis, 
aC.A.Miss., 166 F.2d 276. 

111.—Chicago, R. I. & P. Ry. Co. v. 
Ben.son, 185 N.E. 244, 362 111. 195, 
certiorari denied 54 S.Ct, 53, 290 
U.S. 6^36, 78 L.Ed. 653. 

Va.—Colonna Shipyard v. Dunn, 145 
S.E. 342, 151 Va. 740, certiorari de- 
nied 49 S.Ct. 263, 279 U.S. 840, 73 
L.Ed. 986. 

(2) An employee, wlthout his con- 
sent, does not bear addltional perils 
arising from employer's failure to 
exercise reasonable care.—Hamilton 

V. Redeman, 97 P.2d 194, 163 Or. 324. 

(3) A servant does not assume 
hazards unnecossarily augmented by 
a apecific want of care on the part 
of the master.—Moore v. Morse & 
Malloy Shoe Co., 197 A. 707, 89 N. 
H. 332. 

(4) Gencrally a servant does not 
assume risks that may be obviated 
by reasonable care on the master's 
part. 

Mo.—David v. Missouri Pac. R. Co., 
41 S.W.2d 179. 328 Mo. 437, re¬ 
versed on other ground.s 52 S.Ct. 
■ 242, 284 U.S. 460, 76 L.Ed. 399. 
N.H.—Chalman v. Maine Cent. R. R., 
167 A. 669. 86 N.H. 317. 

39 C.J. p 692 note 6. 

(5) Care required of master gen- 
erally see supra §§ 183-186. 

(6) Right of servant to rely on 
care of masteV see Infra § 380. 

Hazard known to employee contribut- 
ing to injory 

(1) If the controlling proximate 
oause of an injury to a servant is an 
independent act of negligence on the 
part of a master which the servant 
could not liave avoided by ordinary 
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danger is known or obvious, discussed infra § 382, 
obtains in most States, whcrcin it is not provided 
othcrwise by statute, cveii though thc risk is the re¬ 
suit of the niastcr’s ncgligciicc, as considered infra 
§ 384. In a few jurisdictions, howcvcr, it has been 
said that it is a rulc, to which thcre is no cxcep- 
tion,^’^ tliat a servant never assumes a risk growing 
out of thc negligcncc of thc mastcr.®*^ In such 
jurisdictions assumption of risk is not a defense at 
all wherc thc risk arises from the mastcr^s negli- 
gencc;*^^ and, wherc the mastcr’s ncgligence is 
I)roved or conceded, the doctrine of assumption of 
risk, in its tcclinical acceptation, is climinated from 


the case^Q and the servanfs conduct with rcfcrence 
to the risk is considered only from the point of view 
of whether or not it is contributory negligence.®'^ 
Also, in such jurisdictions, thc only risks assumed 
by thc servant are thosc which remain after the 
mastcr has exercised ordinary care.^s indeed, in 
some jurisdictions it has been stated broadly,®® 
or in connection with ordinary risks,'^^^ that the 
only risks assumed are those which arisc or exist 
after.thc master has exercised due care in thc per- 
formance of the duties which the law casts on 
him. 


oaro, tho mastcr is lial)lc, althouffh a 
hajcartl of tho employment known to 
thc .servant niay havo contributcd to 
tho injury,—K(^'il)oard Air-T..inc R. Co. 
V. Witt, fiO R.E. 1012, 4 Ga.App. 149. 

(2) D(‘fccta or danffcrs of which 
servant ha.s actual or constructive 
knowh‘<lffe geniirally seo infra §§ 

ZiO/ck of contractual assiunptioii 

An Muployee doo.s not, mcroly by 
his contract of omployment, assume, 
or irnpliodly agroo to a.ssumc, the 
risk of his cmploycr’8 noffligenco. 
Ky.—-^McDonald v. Louisvillo & N, 
R. Co., 24 S.W.2d r>B5. 2S2 Ky. 734. 
Mc.—Le lilanc v. Sturgls, 147 A. 701, 
128 Mc. 374. 

Mass.—Knffcl v. Boston Ice Co., 4 N. 
E.2d 405. 205 Mass. 428. 

lield ziot excused by lUi- 

agre 

Mo.—Killion v. Klng Lumber Co., 
App., 16 S.W.2d 730. 

ITeffligeace of master or otbers 
A servant docs not assume risk 
caused by maflt€^r's ncgligence or the 
negligence of those for whom the 
master Is responsible to the servant 
Injured. 

Fla.—Crenshaw Bros. Produce Co. v. 

Harper, 194 So. 353, 142 Fla, 27. 
Pa,—Kuhl V. City of Philadelphia, 
29 A,2d 784, 346 Pa. 214. 

Statutory rta« 

(1) Under the express provisions 
of some statutes an employee 1.*? held 
not to have assumed risks of his om¬ 
ployment wherc his injury or death 
resuUs in whole or in part from the 
negligence of the master. 

U.S.—Ingalls Shipbuilding Corp. v. 
Trehorn, aC.A.Miss., 155 F.2d 202 
—Southern Kraft Corporation v. 
Parnell, C.C.A.Miss., 65 F.2d 786— 
Motor Wheel Corporation v. Dod- 
son, C.C.A.Miss., 23 F.2d 282. 
Misa.—Graham v. Tirummett, 181 So. 
721, 182 Mias. 680—Standard 011 
Co. V. Franka, 149 So. 7D8, 167 
Miss. 282—Plantera' Oil Mill v. 
Wiley, 122 So. 365, 164 Mias. 113— 
Central Lumber Co. v. I^orter, 103 
So. 606, 139 Miss. 66. 

(2) A risk increased by the em- 


ployer’s negligence is within the 
statute.—Miasissippi Power & Light 
Co. V. Smith, 153 So. 376, 169 Miss. 
447. 

(3) Employcr’s failure to disclose 
to employee her true physical condi- 
tion, and permltting her to continue 
heavy w'ork with full knowledge, 
through employGr’s doctors, of prob- 
ahility of hernia which later actually 
developed, waa negligence within 
statute,—Blue Bell Globe Mfg. Co. 
V. Lewis, Miss., 27 So.2d 900. 

(4) In action against employer 
under statute dealing with enumerat- 
ed hnsftirdous occupations, doctrine 
of assumption of risk docs not apply 
where injury was attributable to 
negligence of employer.—Peninsular 
Tclephone Co. v. Dority, 174 So. 446, 
128 Fla. 106. 

63. Mo.—Corpus Juris q.uoted iu 
Grott V. Johnson, Stephens & 
Shinkle Shoe Co., 2 S.W.2d 786, 700 
—Slorey v. Williams Bros., App., 
50 S.W.2d 698. 

39 C.J. p 696 notes 19, 26. 

64. Mo,—Fischer v. City of Cape 
Girardeau, 131 S,W.2d 521, 346 Mo. 
122—Goodwin v. Missouri Pac. R. 
Co., 72 S.W.2d 988, 335 Mo. 398— 
Grott V. Johnson, Stephens & Shin¬ 
kle Shoe Co., 2 S.W.2d 785—Vac- 
caro V, City of St. Louls, App., 123 
S.W.2d 230—Williams v. St. Joseph 
& G. I. Ry. Co., App., 112 S.W.2d 
118—Storey v. Williams Bros., 
App., 60 S.W.2d 698—Lutgen v. 
Standard Oil Co., 287 S.W. 885, 221 
Mo.App. 773—Bagby v. Culberson, 
App., 273 S.W. 209. 

39 C.J. P 696 note 19. 

65. Mo.—Williams v. Terminal R. 
Asa’n of St. Louis, 98 S.W.2d 661, 
339 Mo. 594, certiorari donied 67 
S.Ct. 511, 300 U.S. 669, 81 L.Ed. 
876—Schaum v. Southwestern Bell 
Telephone Co., 78 S.W.2d 439, 336 
Mo. 228. 

66. Mo.—Jayerest v. St. Louis 

Screw Co., App., 6 S.W.2d 1015— 
Struckel v. Busch Sulzer Bros. 
Diesel Engine Co., App., 300 S.W. 
993—Hilderbrand v. St. Louis-San 
Francisco Ry. Co., 298 S.W. 1069, 
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220 Mo.App. 1229—Farley v. Leh- 
rack, App., 273 S.W. 987. 

39 C.J. p 695 note 22, p 696 note 27. 

67. Mo.—Williams v. Terminal R. 
Ass'n of St. Louis, 98 S.W.2d 651, 
339 Mo. 594, certiorari deniod 57 
S.Ct. 511, ,300 U.S. 669, 81 L.Ed. 
876—\Vcjl)ber v. Terminal R. Ass’n 
of St. Louis, 70 S.W.2d 863, 335 
Mo. 11. 

N.C.—Loflin V. High Point, T. & D. 

R. Co., 194 S.E. 104, 212 N.C. 505. 
39 C.J. p 695 note 20, p 606 note 27. 
Contributory negligence of servant 
generally see infra §§ 421-481. 
Contributory negligence is only de¬ 
fense available where the servant is 
injured by a perii created by the 
master’s negligence.—Fish v. Chica- 
go, R. I. & P. R. Co., 172 S.W. 840, 
263 Mo. 106, Ann.Cas.l916B 147. 

68. Mo,—Goodwin v. Missouri Pac. 

R. Co., 72 S.W.2d 988, 335 Mo. 398 
—Williams v. St. Joseph & G. I. 
Ry. Co., App., 112 S.W.2d 118— 
Storey v. Williams Bros., App., 60 

S. W.2d 698—^Webster v. Interna¬ 
tional Shoe Co., App., 18 S.W.2d 
131. 

69. Miss.—Stricklln v. Harvey, 179 
So. 345, 181 Miss. 606—Gow Co. v. 
Hunter, 168 So. 264, 176 Miss. 896. 

39 C.J. p 694 note 11. 

Bule of assumption of risk presup- 
poses that the employer has per- 
formed the duty of caution, care, and 
vigilance which the law casts on 
him,—Spencer v. Beadle S. S. Co., 48 
P.2d 678, 4 Cal.2d 313, aflirmed 66 S. 
Ct. 712, 298 U.S. 124, 80 L.Ed. 1082— 
39 C.J. p 694 notes 9, 11 [a]. 

Assumption of risk is based on ab- 
sence of negligence by employer.— 
StofCel V. W. J. MeCahan Sugar Re- 
fining & Molasses Co., D.C.Pa., 85 F. 
2d 602, afflrmed, C.C.A., W. J. Me¬ 
Cahan Sugar Reflning & Molasses Co. 
V. Stoffel, 41 F.2d 651. 

70. Kan,—Fishburn v, International 
Harvesler Co., 138 P.2d 471, 167 
Kan. 43. 

“Ordinary risks” as meaning risks 
reniaining after master has exer¬ 
cised due care see infra § 371. 
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b. Incompetency or Negligence of Fellow Serv- 
ants 

Jn the absence of a statutopy rule to the contrary, as 
a genera! rule a servant assumes the rlsk of injury 
from the negligence, but not from the Incompetency, of 
a fellow servant. 

A servant does not assume the risk of injuries clue 
to the incompetency of his fellow servantB,*^! and, 
according to some decisions, negligence on the part 
of a fellow servant is not an incident'^2 or ordinary 
risk'^3 of the employment, and the risk of injury 
caused thereby is not assumed by the servantJ^ 
According to the weight of authority, however, the 
risk of injury from the negligence of a fellow 
servant is assumed by a servant'^5 as one of the or¬ 
dinary risks of his employment,in the absence of 
a claim that the employer failed to exercise reason- 
able care in selecting the fellow servantJ7 In 
some jurisdictions following the majority rule it has 


been held that the assumption of risk of the negli¬ 
gence of a fellow servant is an implied term in the 
contract of employment,78 but it has also bccn held 
that such risk is not assumed contractually.79 As¬ 
sumption of risk of the negligence of a coemployee 
of a railroad company is discussed infra § 3d6, 

§ 363. - Place of Work in General 

It is a general rule that a servant does not assume 
the risk of the master^s neglect of duty to furnish a 
reasonably safe place for work. 

It has been said that assumption of risk must be 
considered with reference to the employer^s primary 
duty to furnish reasonably safe surroundings.^^ 
The master^s neglect of duty to furnish a reasonably 
safe place for work is not an ordinary risk of the 
employment,and a servant does not assume the 
risk thereo£,^2 whether the master assumes to per- 


71. lowa.—Scott v. lowa Tei. Co., 
102 N.W. 432, 126 lowa 624. 

39 C.J. p 646 note 71. 

Competency of fellow servants see 
supra §§ 311-319. 

72. Ark.— KanssLS City Southern Ry. 
Co. V. Dlggrs, 167 S,W.2d 879, 205 
Ark. 150—Smith v. Stuart C. Irby 
Co., 151 S.W.2d 996, 202 Ark. 736— 
Missouri Pac. R. Co. v. Pipkln, 75 
S.W.2d 801, 189 Ark. 890, certiorari 
denlcd 66 S.Ct. 687, 294 U.S. 728, 
79 L.Ed. 1258. 

73. U.S,—Great Northern Ry. Co. v. 
Nelson, C.C.A.Minn., 90 P.2d 84. 

Xisctraordinaxy risk 

If hazards are increased by what 
other servants do, and injurod serv¬ 
ant has no part In Increasing them, 
they are extraordinary.—Stone v. 
Howe, 32 A.2d 484, 92 N.H. 425, stat- 
ing Vermont law. 

74. U.S.—Duncan v. Montgomery 
Ward & Co., C.C.A.Ark., 108 P.2d 
848, motion denied 60 S.Ct. 1073, 
310 U.S. 612, 84 L.Ed. 1389. 

ArkV—Smlth v. Stuart C. Irby Co., 
151 S.W.2d 996, 202 Ark. 736—Fed- 
eral Compress & Warehouse Co. v. 
Harmon, IIS S.W.2d 239, 196 Ark. 
417—Ii. C, Burr & Co. v. Greenlee, 
102 S.W.2d'77, 193 Ark. 706—Mis¬ 
souri Pac. Transp. Co. v. Baxter, 
76 S.W.2d 958, 189 Ark. 1147-^Mis- 
Eouri Pac. R. Co. v. Rcmel, 48 S.W. 
2^d 648, 185 Ark. 598, certiorari de¬ 
nied 63 S.Ct. 85, 287 U.S. 634, 77 
li.Ed. 650—Seaman-Uunning Cor¬ 
poration V. Haralson, 29 S.W.2d 
1086, 182 Ark. 93. 

Bisks creatod by negUgrent acts of 
msAter aoting* throngli fellow serv- 
aat 

Ark.—Simms Oil Co. v. Seago, 63 S. 
W.2d 834, 187 Ark. 1089. 


Risk of negligence of any other em- 
ployee 

Ark.—Haynes Drilling Corporation v. 
Smith, 143 S.W.2d 27, 200 Ark. 1098 
—Mississippi River Puel Corpora¬ 
tion V. Morris, 36 S.W.2d 607, 183 
Ark. 207—International Harvestor 
Co. of America v. Hawkins, 24 S. 
W.2d 340, 180 Ark. 1056. 

75. Ky.—Cincinnati, N. O. & T. P. 
Ry. Co. V. Gossett, 18 S.W.2d 986, 
230 Ky. 240. 

'N.H.—Shurkus v. Gate City Poundry 
Co., 138 A. 302, 83 N.H. 43. 

Pa.—Neves v. Pennsylvania R. Co., 
145 A. 602, 295 Pa. 651. 

39 C.J. p 540 note 25. 

Pellow-servant rule generally see 
supra § 321. 

Blsk that fellow serrants may not 
always be carefuX 

U. S.—Holliday v. Pulton Band Mill, 
C.aA.Miss., 142 P.2d 1006. 

Superintendent 

Employee voluntarlly assumes risk 
of negligence of fellow servants, al- 
though their duties are thoso of su- 
perintendence or direction.—Philyaw 

V. Arundel Corporation, C.C.A.S.C., 51 
P.2d 183—Union Pac. Ry. Co. v. Mar¬ 
one, 246 P. 916, 169 C.C.A. 188—MlS- 
souri Valley Bridge & Iron Co. v. 
Walquist, C.C.A.Mo., 243 F. 120. 

75. Ga. — Strickland t. Poughner, 12 
S.B.2d 371, 63 Ga.App. 805. 

Kan.—Barnaby v, Sears, Roebuck & 
Co., 295 P. 715, 132 Kan. 447. 
Mo.—Guthrie v. Gillespie, 6 S.W.2d 
886, 319 Mo. 1137. 

39 C.J. p 640 note 25. 

Assumption of ordinary risks gener- 
ally see infra § 372. 

77. D.C.—^Woodward & Lothrop v. 
Lineberry, 50 P.2d 814, 60 App.D.C. 
164, followed in 60 F.2d 317, 60 
App.D.C. 167, and certiorari denied 
Lineberry v. Woodward & Lothrop, 
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52 S.Ct. 29, 284 U.S. 648, 76 L.Ed. 
650. 

78. U.S.—Phillips Petroleum Co. v. 
Jenkins, Ark., 56 S.Ct. 611, 297 U. 
S. 629, 80 L.Ed. 943, rehearing do- 
nied 56 S.Ct. 745, 298 U.S. 691, 80 
L.Ed. 1409. 

Mo.—Corpus Juris clted in Guthrie v. 
Gillespie, 6 S.W.2d 886, 892, 319 
Mo. 1137. 

39 C.J. p 541 note 26. 

79. Mass.—TardlCC v. Lynn Sand & 
Stone Co., 193 N.E. 66, 288 Mass. 
472. 

Voluntary assumption where risk 
known or obvious and patent see 
infra 5 390. 

Zn case where fellow servant rule 
does not apply 

Mass.—Domaris v. Van Leeuwen, 186 
N.E. 69, 283 Mass. 169. 

Boresnan supervising work of driv- 
er of tip cart did not contractually 
assume risk of driver's negligence.— 
Baldwin v. Sommer, 180 N.E. 133, 278 
Mass. 346. 

80. Ky.—Chcsapeako & O. R. Co. v. 
Shaw, 182 S.W. 603, 168 Ky. 637. 

81. 111.—Hinchlirf V. Robinson, 118 
Ill.App. 450. 

39 C.J. p 606 note 31. 

82. U.S.—Galeota v. U. S. Gypsum 
Co., C.O.A.N.y., 123 P.2d 947, cer¬ 
tiorari denied U. S. Gypsum Co. v. 
Galeota, 62 S.Ct. 798, 315 U.S. 813, 
86 L.Ed. 1211. 

Cal.—Spencer v. Beadle S. S. Co., 48 
P.2d 678, 4 Cal.2d 313, aillrmed 66 
S.Ct. 712, 298 U.S. 124, 80 L.Ed. 
1082. 

Del.—Hendrickson v. Continental 
Pibre Co., 140 A. 659, 3 W.W.Harr. 
564. 

Ga.—Nashville, C. & St. L. Ry. v. 
Hilderbrand, 172 S.E. 87, 48 Ga. 
App, 140—Moody v. Hardeman, 162 
S.E. 663, 44 Ga.App. 676. 
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form the duty in pcrson or delegates it to another,^^ 
unless, as considered infra § 390, the servant knew 
of and appreciated the risk of his failure to do so, 
or unless the dcfccts and dangers due to his failure 
to provide a safc place of work are so open and 
obvious that an ordinarily prudent man under the 
circumstances would have observed and appreciated 
thcm, or unless the assumption of such risk is em- 
braced in the contract of employinent.s^ 

Construction of placc of vuork hy servant. An 
exception to the rule occurs wherc the servant as¬ 
sumes the duty of constructing or preparing tlic 
place in which hc works; in these circumstances 
the mastcr is relieved from all liability for inju¬ 
ries caused by dcfccts thcrein.^s 

§ 364. - Machinery, Tools, and Appii- 

ances in General 

Generally a servant does not assume the risk of In- 
Jury from the negligent failure of the master to furnlsh 
him with reasonably safe machinery, tools, or appliances 
for the prosecution of the work he is employed to do. 

A servant does not assume the risk of injury 


from the negligent failure of the mastcr to furnish 
him with reasonably safe machinery, tools, or ap¬ 
pliances for the prosecution of the work for which 
he is employed,unless, as discussed infra § 390, 
the danger is known to him or is so open as to be 
readily observable by him, or by contract he volun- 
tarily assumes the risk;^'^ and in some jurisdictions 
it has bcen held that he never assumes such risk.^s 
Such a risk of injury has been said not to be a risk 
ordinarily incident to the employmcnt.89 Assump¬ 
tion of risk of injury from a simple tool is dis¬ 
cussed infra § 390. 

§ 365. - Mining, Quarrying, and Exca- 

vating 

Ordinarily rlsks due to the master'5 negllgence are 
not assumed by a servant engaged In mining, quarrying, 
or excavating. 

The gcncral rule that risks duc to the master^s 
negligcncc are not assumed by the servant, discussed 
infra § 362 a, has been applied to the work of min¬ 
ing, quarrying, and excavating.^<^ Where it is the 
duty of another employce, after fmding missed 


Ky.—Broslln v, Blair, 60 S.W.2d 337, 
249 Ky. 178—Big Sandy & C. R. 
Co. V. A<lni’r, 42 S.W.2<I 

747. 240 Ky. 571. 

MIhs. —Stricklln v. Harvey, 179 So. 
245, 181 60G—Wilbe Lumber 

Co. V. Calhoun, 140 So. 680, 163 
80. 

N.J.—Clayton v. Alnsworth, 4 A.2d 
274, 122 N.J.I-aw 160. 

TtfX.—City of A\mt.in v. Johnson, Civ. 

App., 3 95 S.W,2cl 222, 

39 C.J. p OOG note 23. 

Assumption of ordinary rlsks where 
mastor has cxercised ordinary caro 
see infra 5 375. 

0as 

There is no merit In a suffgestlon 
that a maohlnlHt helper a.ssumed tho 
risk of gas unoxpectedly rushing Into 
ga.s producor whercin he wus work- 
Ing.—Miller v, Walsh Fire Clay 
Products Co., 282 S.W. 141, 2X9 Mo. 
App. 690. 

Eloctrlclty 

Iflmployco who was ordered to re- 
placo Insulator on sleol structure of 
substatlon did not assume the risk 
of clty's nogliffonce in failing: to do- 
energlsse comer of structure and in 
failing to warn cmployec that comer 
was energl5!cd before ordering him to 
go upon the structuro to work.— 
City of Austln v. Johnson, Tex.Civ. 
App., 195 S.W.2d 222. 

In viow of statute, where danger 
arose after contract of employment 
was made, employer could not relieve 
hlmself from responsibility of fur- 
nishing reasonably safe place in 
which to work by proving employee’s 


assumption of risk.—Do Marco v. 
Pease, 140 N.E. 208, 253 Mass. 499. 

S3. U.S.—Northern Pac. R. Co. v. 
SchoeiTler, Waah., 193 P. 627, 113 
C.C.A, 495. 

K.C.—Yarborough v. P. C. Geer Co., 
88 S.E. 474, 171 N.C. 334. 

Duty of another employee 
Employec did not assume risk of 
injury from failing ovor piece of 
vcncoring which it was another em- 
ployoCs duty to remove.—Poinsott 
Lumber & Mfg. Co. v. Duncan, 300 
S.W. 400» 175 Ark. 777. 

84. Ky.—Rcflltt v. Southern Sheet <Sr. 
Tin Tdate Co., 186 S.W. 155, 170 Ky. 
262. 

85. Ark.—Prascr v. Norman, 42 S. 
W.2d 569, 184 Ark. 434. 

39 C.J. p 697 note 38, p 711 note 60 
[f]. 

86. Del.—Hendrickson v. Continen¬ 
tal Pibre Co., 140 A. 659, 3 W.W. 
Tlarr. 564. 

Misfi.—Wilbo Dumbor Co. v. Calhoun, 
140 So. 680, 163 Miss. 80. 

Mo.—Compton v. Louis Rich Const. 
Co., 287 S.W. 474, 315 Mo. 1068— 
Jenkins v. Kansas City, 91 S.W.2d 
98, 230 Mo.App. 337. 

N.C.—Tloleman v. Pcnsacola Ship- 
building Co., 134 S.E. 647, 192 N.C. 
236. 

Pa.—Keough v, Markus, 173 A. 768, 
114 Pa.Super. 80. 

S.C.—Leslie v. Southern Paving 

Const. Co., 169 S.E. 139, 169 S.C. 
iU. I 

39 C.J. p 697 note 41. 

Assumption of ordinary risks where ^ 
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mastcr has usod ordinary care see 
infra § 375. 

IRofusai of request for proper e<iulp- 
ment 

Okl.—Luper Transp. Co. v. Campbell, 
133 P.2d 197, 102 Okl. 45. 
raiiure to furnish proper appliances 
to avoid ezposure to silica dust 
U.S.—Galeota v, U. S. Gypsum Co., 
C.C.A.N.Y., 123 P.2d 947, certiorari 
donied U. S. Gypsum Co. v. Galeo¬ 
ta, 62 S.Ct. 798, 315 U.S. 813, 86 L. 
Ed. 12X1. 

Xnattention to proper xoalntenance 
and repalr 

Fla.—H «fe C Operat In g Co. v. Pos¬ 
sum, 176 So. 865, 129 Fla. 480. 
Paliure to provide another workman 
with safe tool 

Where employee was injurod 
through employer's failure to provide 
another workman with safe tool, de¬ 
fenso of assumption of risk was un- 
available.—^Whitohoad v. Fogelman, 
Mo.App., 44 S.W.2d 201. 

87. Me.—Domp.‘JGy V. Sawyer, 49 A. 
1035, 95 Mo. 295. 

88. Mo.—Warner v. Oriel Gla.ss Co., 
8 S.W.2d 846, 310 Mo. 1196, 60 A.L. 
Ii. 448—A11 en v. Missouri Pac. Ry. 
Co., 294 S.W. 80. 

88. N.C.—Tloleman v. Pensacola 

Shipbuilding Co., 134 S.E. 647, 192 
N.C. 236. 

39 C.J. p 697 note 44. 

^90. Ark—Midland Coal Mining Co. 

1 T. Rodden. 41 S.W.2d 777, 184 ArXe. 
{ 167. 

^ Ky.—Big Sandy & C. R. Co. v. Meas- 
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shots, to explode them, the neglect of that duty 
precipitates a hazard which a servant does not as¬ 
sume as an ordinary incident to his work.^^ 

§ 355 . - Operation of Railroads 

a. In general 

b. Ncgligcnce of fellow servant 

a. In G-eneral 

Generally speaking, a servant of a raliroad company 
does not assume the risk of injury due to the negligence 
of the master, 

Generally speaking, a servant of a railroad com¬ 
pany does not assume the risk of injury due to the 
negligence of the master,92 since such negligence is 


not an ordinary incident of employment by a rail¬ 
road company.93 The rule is not different under 
the Federal Employers^ Liability Act^^ or under 
various state statutcs.95 The effcct of statutes on 
the common-law exception of known or obvious 
risks is discussed infra § 383, the effcct on such 
exception of noncompliancc with statutes enacted 
for the safety of cmployccs infra § 369, and the 
effcct of noncompliancc with statutes not designed 
solcly for the protcction of cmployees infra § 370. 

The rule under consideration has often becn ap- 
plicd in case of injuries sustained by rcason of the 
master’s failure of duty to provide rcasonably safe 
cars or locomotivcs,96 or hand cars,97 |)ridgcs,9S 


eirs Adm'r, 42 S.W.2d 747, 240 Ky. 
671. 

39 C.J. p 697 note 47. 

Doctrine of assumption of risks in 
mines presupposes that the master 
has performed the duties of caution, 
care, and vigilance -which the law 
casts on him.—Mount v. Western 
Coal & Mining Co., 242 S.W. 943, 294 
Mo. 003. 

In ahsence of knowledge, actual or 
constructive, that city failed to exer- 
cise due care in furnlshing protection 
against danger of cave-in, diteher 
would assume only those risks of 
cave-in which remained after city 
performed Its duty.—Maltais v. City 
of Concord, 166 A. 267, 86 N.H. 211. 

91. Mo.—Cunningham v. Doe Run 
Lead Co., 4 S.W.2d 802. 

92. XT.S.—^Wabash Ry. Co. v. Beez, 
C.C.A.Ohio, 36 F.2d 480. 

m.—Armstrong v. Chicago & W. I. 
R. Co., 183 N.E. 478, 350 IU. 426, 
certiorari denied Chicago & W. I. 
R. Co. V. Armstrong, 63 S.Ct. 623, 
289 U.S. 724, 77 L.Ed. 1476. 

Ky.—Louisville & N. R. Co. v. Rev- 
erman’s Adm’x, 16 S.W.2d 300, 228 
Ky, 500. 

Mo.—Schlueter v. East St, Louis 
Connecting Ry. Co., 296 S.W. 105, 
316 Mo. 1266. 

S9 C.J. P 697 note 51. 

Servant Is not hound to anticipate 
dangers arising from the mastor's 
negligence.—Texas & N. O. R. Co. v. 
Middleton, 103 S.W. 203, 46 Tex.Civ. 
App. 497. 

93. Ark.—Chicago, R. I. & P. Ry. Co. 
V. AUison, 287 S.W. 197, 171 Ark. 
983. 

Ky,—Louisville & N. R. Co. v. Rever- 
man’s Adm'x, 16 S.W.2d 300, 228 
Ky*. 600. 

89 C.J. p 697 note 51 [ah p 699 noto 
61 [a], [b], [d]. 

Assumption of ordinary risks see in¬ 
fra § 378. 

94. U.S.—Bdwards v. Baltimore <£. 
O. R. Co., C.C.A.I11., 131 F.2d 366— 
Grand Trunk Western R. Co. v 
Boylen, C.C.A.Ind., 81 F.2d 91— 


Norfolk & W. Ry. Co. v. Fraley, C. 
C.A.Ohio, 69 F.2d 775. 

Ariz,—Apache Ry. Co. v. Shumway, 
158 P.2d 142, 159 A.L.R. 857. 

Cal.—Devaney v. Alchison, T. &. S. 
F. Ry. Co., 27 P.2d 635, 219 Cal. 
487—Leet v. Union Pac. R. Co., 142 
P.2d 37, 60 Cal.Apr).2d 814. 

111.—Chicago, R. I. & P. Ry. Co. v. 
Benson, 185 N.E. 244, 352 Xll. 195, 
certiorari denied Chicago, R. I. & 
P. Ry. Co. V. Benson, 54 S.Ct. 53, 
290 U.S. 636, 78 L.Ed. 653—Mtiher 
V. New York, C. & St. L. R. Co., 
280 Ill.App. 222. 

Kan,—Crouch v, Mlssouri Pac. R. 
Co., 276 P, 81, 128 Kan. 26, certio¬ 
rari denied Missouri Pac. R. Co. v. 
Crouch. 50 S.Ct. 31, 280 U.S. 676, 74 
L.Ed. 627. 

Me.—Morcy V. Maine Cent. R. Co., 
133 A. 92, 125 Me. 272. 

Minn.—Holz v. Chicago, M., St. P. & 
P. R. Co., 224 N.W. 241, 176 Minn. 
675. 

Mlss.—Graves v. Gulf & S. I. R. Co., 
110 So. 234, 146 Miss. 130. 

Mo,—Berry v. St. Louis-San Fran- 
cisco Ry. Co., 26 S.W.2d 988, 324 
Mo. 775, certiorari denied St. 
Louis-San Francisco Ry. Co. v. 
Berry, 50 S.Ct. 464, 281 U.S. 766, 74 
L.Ed. 1173—Vaughan v. St. Louis 
Merchants' Bridge Terminal Ry. 
Co., 18 S.W.2d 62, 322 Mo. 980— 
Sweeney v. Terminal R. Ass,'n of 
St. Louis, App., 110 S.W,2d 852— 
Hasenjaeger v. Missouri-Kansas- 
Texas R. Co., 63 S.W.2d 1083, 227 
Mo.App. 413—Karn v. Missouri 
Pac. R. Co., App., 269 S.W. 407. 

Neb.—Eliis V. Union Pac. R. Co., 27 
N.W.2d 921, 148 Neb. 616. 

N.C.—Balton v. Atlantic Coast Line 
R. Co., 193 S.E. 674, 212 N.C. 256, 
certiorari denied Atlantic Coast 
Line R. Co. v. Batton, 58 S.Ct. 760, 
303 U.S. 651, 82 L.Ed. 1112. 

Okl.—Fisher v. Kansas City, M. & O 
Ry. Co., 36 P.2d 744, 169 Okl. 282 
—Chicago, R. I. & P. Ry. Co. v 
Brooks, 11 P.2d 142, 155 Okl. 6.3 
certiorari denied Chicago, K. I. A’ 
P. R. Co. V. Squire, 52 S.Ct. 602 
286 U.S. 552, 76 L.Ed. 1287. 
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Tgx.— Texas & N- O. R. Co. v. Slur- 
goon, Civ.App., 177 S.W.2d 340, re- 
ver.sert on other groiind.s 177 S.W. 
2d 2C4, 142 Tox. 222—Texas & P. 
Ry. Co. V. Short, Civ.App., 62 S.W. 
2d 995, error rofusod. 

Utah.—VVard v. Donver & R. G. W. R. 

R. Co., 85 P.2d 837, 96 Utah 6G4. 
Va.—S('aboard Air Lino Ry. Co. v. 
De Loatch, l4l S.E. 121, 149 Va. 
338. 

Gross negligence 

U.S.—Davis V. Ilynde, C.C.A.Miss., 
4 F.2d 656. 

95. Ind.—Central Indinna Ry. Co. v. 
Mitchell, 199 N.E. 439, 102 Ind.App. 
121 . 

Mo.—Hoguo V. St. Louls-San Fran¬ 
cisco Ry. Co., App., 20 S.W.2d 301. 
Mont.—Palmer v. Groat Northern Ry. 
Co., 170 P.2d 768. 

Tox.—Texas «fe P. Ry, Co. v. Presley, 
152 S.W.2d 1105, 137 Tox. 232. 

39 C.J. p 694 note 16, p C05 note 16. 

96. Cal.—Leet v. Union Pac. R. Co., 
142 P.2d 87, 60 CaLApp.2d 814. 

Ind.—Chesapeake & O. 'Ry. Co. v. 
Fultz, 161 N.E. 835, 91 Ind.App. 
639, certiorari denied 51 S.Ct. 31, 
282 U.S. 855, 76 L.Ed. 757. 

Tex,—St. Louis, S. F. & T, Ry. Co. v. 

Barr, Civ.App., 67 S.W.2d 1068. 

39 C.J. p 697 note 41 [a] (1), p 698 
note 55. 

Qpea trapdoor in rear platform 

Cal.—Hackley v. Southern Pac. Co., 
46 P.2d 447, 6 Cal.App.2d 611, cer¬ 
tiorari denied Southern Pac. Co. v. 
Hackley, 66 S.Ct. 153, 296 U.S. 630, 
80 L.Ed. 447. 

Motormon, even if he assumes the 
risk of a collision, does not assume 
the risk incurred In operating a car 
rendered unsafe by the negligence of 
defendant—^Amarillo Traction Co. v. 
Russell, Tex.Civ.App„ 290 S.W. 906. 

J7. Tex.—St Louis Southwestern R. 
Co. v. Browning, 118 S.W. 245, 54 
Tex.Civ.App. 521. 

39 C.J. p 698 note 66. 

)C. Cal.—Dolan v. Slerra E. Co., 67 
P. 6S6, 185 Cal. 435. 
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railroad yards,^9 tracks or roadbcds,! and trestles.2 
It has also becn applicd to injuries sustained by rca- 
son of obstructions on, over, or near tracks negli- 
gently plriccd or pcrmittcd to remain there,3 ncgli- 
gcncc in thc movcment or opcration of trains, cars, 
or locomutives,^ ncgligcncc in leaving a car on a 
crossover too near thc main track,5 ncgligence in 
the inspcction of cars,^> bridgcs,'^ or of an approach 
to a bridgc,8 ncgligcncc in pcrmilting “teli tales” 
to become and remain out of repair,^ negligcncc in 
furnishing a poor quality of oil for use in a lan- 
tern,io ncgligcncc in the giving of dircctions,^! or 


ncgligence in the loading of cars or tenders.^^ 
b. Negligence of Fellow Servant 

Ordinarlly a railroad employee does not assume the 
risk of injury from the ncgligence of a coemployee or 
fellow servant. 

Ncgligence on the part of a coemployee or fellow 
servant is not an ordinary incident of employmcnt 
by a railroad company,i3 and generally the risk of 
injury from such ncgligence is not assumed by a 
railroad employee. 14 This is true under the Federal 
Employers* Liability ActiS and under some state 


09. N.X—Shortway v. Krie R, Co„ 
14R A. 172, 8 N.J.Misc. 29. 

39 C.J. p 698 note 68. 

1 . Mo.—Schlueter v. East St. Louis 
Connoctlnff Uy. Co., 296 S.W. 105, 
316 Mo. 1266, 

39 C.J. p 608 note 69. 

2. Ma.s.s.—Houlihan v. Connecticut 
Riv^‘r R. Co., 42 N.E. 3 08, 164 
Ma.s.M. 656. 

3. Ky.—L/Ouisville & N. R. Oo. v. 
Lewis, 278 S.W. 143, 211 Ky. 830. 

39 C.J. P 699 note 61. 

4. U.S.—Chicjigo, B. & Q. Ri Co, v. 
Kolluy, C.C.A.Nob., 74 R2d 80— 

V. Central H. Co, of New 
Jonscy, C.C.A.N.Y., 58 F.2<1 160, cer¬ 
tiorari donied Central U. Co. of 
New Jer.sey v. 53 S.Ct. 11, 

287 U.S. 607, 77 X.Kd. 528. 

Cal.—Qualis v. AtchlKon, T, & S. F. 

Ry. Co., 206 P. 645, 112 Cal.App. 7. 
Mo.—Granpfo v. Chica^o & E, I. Ry. 

Co., 60 S.W.2d 955, 334 Mo. 1040. 
TC‘X,—Fort Worth tVr D. C. Ry. Co. v. 
Stovall, Clv.App., 272 S.W. 594, cer¬ 
tiorari denied 46 S.Ct. 356, 270 U.S. 
660, 70 L.Ed. 786. 

39 C.J. p 699 note 62, 

NegUgeat stortlag wlthout waraing 
or slgaal 

Mo.—RuHch V. UouiHVillfl & N. R, Co., 
17 S.W.2d 337, 322 Mo. 460, certio¬ 
rari denied Xouisville & N. R. Co. 
V. Buaoh, 50 S.Ct. 27, 280 U.S. 569, 
74 Ij.lfld. 022. 

39 C.J. p 600 notf‘ 62 thl (1). 
l^egligeat and uaasaaJl rate of speed 
Mo.—MoDaniel v. Chieago, H. I. & P. 

Ry. Co., 02 S.W.2d 118, 338 Mo. 481. 
39 C.J, p 609 noto 62 [d], 

Suddea laorease ia speed 
111,—Kiefer v. Elgin, J. E, Ry. Co., 
184 N.E. 870, 361 111, 634. 

Snddea stopplag withont aotlce 
Utah.—Ward v. Penv<ir R. G. W. 

R. Co., 86 P.2d 837, 96 Utah 564, 
Sttddea applicatioa of Ibrakes with- 
out waraiag 

Cal.—Relf V. Schumaeker, App., 99 
I>.2d 603, rcheard 102 I".2d 376. 

5. U.S.—l^ennsylvanla R. Co. v. 
Hammond, C.aA.N.y., 7 F.2d 1010. 


e. Tex.—Missouri, K. & T. R. Co. v. 
Chambers. 43 S.W. 1090, 17 Tex. 
Civ.App. 487. 

7. U.S.—Long Pole Lumber Co. v. 
Gro.ss, Va., 180 F. 5, 103 C.C.A. 359. 

8. Kan.—Nicholson v. Atehison, T. 
& S. P. R. Co., 147 P. 1123, 95 Kan. 
13, L.R.A.1915E 417. 

9. 111,—Drant v. Chicago & A. R. 
Co., 214 111.App. 126, afnrmed 128 
N.E. 732, 294 111. 606. 

10. Ky.—Louisville & N. R. Co. v. 
Goodman, 273 S.W. 526, 210 Ky. 13. 

11. Ala.—Kansas City, M. Sc B. R. 
Co. V. Thornhill. 37 S6. 412, 141 
Ala. 215. 

12. Kan.—Croll v. Atehison, T. «Sc S. 
F. R. Co., 46 P. 972, 57 Kan. 648. 

39 C.J. p 700 note 68 [a]. 

13. Ark.—Chicago, R. L & P. Ry. 
Co. V. Allison, 287 S.W. 197, 171 
Ark. 983. 

39 C.J, p 097 note 51 [a]. 

14. Ala.—Birmingham Belt R. Oo. 
V. Hondrix, 110 So. 312, 215 Ala. 
285, certiorari denicd 47 S.Ct. 472, 
273 U.S. 758, 71 L.Ed. 877. 

111.—Surinak v. Elgin, J. & E. Ry. 

Co., 2.35 IlLApp, 431. 

Minn.—Baird v. Chicago, M., St. P. «S: 
P. R. Co., 228 N.W. 552, 179 Minn. 
127. 

XTzxexpected or uaautlcipated negli- 
geace 

U.S.—Piteairn v. Landis, C.C.A.Ind., 
82 F.2d 678. 

Mo,-Norton v. Wheelock, 23 S.W.2d 
142, certiorari denied Wheelock v. 
Norton, 60 S.Ct. 365, 281 U.S. 762, 
74 UEd. 1162. 

Kegllgence of fe^ow senraats and 
vice Principal 

Mass.—Pagano v. Worcester Consol. 
St. Ry. Co., 163 N.E. 764, 266 Mass. 
80. 

Kegligence of engineer 

(1) Freight train brakeman dld 
not assume risk of injury from being 
thrown against desk in caboose by 
violent jar caused by engineer's neg- 
llgence in applylng brakes.—Missouri 
X^ac. R. Co. V. Montgomery, 56 S.W. 
2d 68, 186 Ark, 537, certiorari denied 
53 S.Ct. 690, 289 U.S. 747, 77 L.Ed. 
1493. 


(2) Doctrine of assumption of risk 
is inapplicable, if negligence of en¬ 
gineer, which brakeman could not 
have foreseen, was proximate cause 
of injury.—Moran v. Hines, 152 N.E. 
664, 115 Ohio St. 226. 

(3) Switchman did not assume 
risk of being crushed betweon cars 
when engineer negligently movod 
cars.—Midland Valley R. Co. v. 
Bradloy. C.C.A.Okl., 37 P.2d 666. 

(4) Negligence of enginemen in 
.sanding flues held not assumed.— 
Houston & T. C. R. Co. v. Shephcrd, 
Tex.Civ.App., 6 S.W.2d 410—Texas 
& N. O. R. Co. V. Tjlley, Tex.Civ. 
App., 297 S.W. 1063, afllrmc-d, Com. 
App., 6 S.W.2d 8'S, certiorari denied 
49 S.Ct. 36, 278 U.S. 642, 73 L.Ed. 556. 
Negligence of foreman or person 

working under hlm 
Colo.—Denver & S. L. Ry. Co. v, 
Lombardl, 287 P. 648, 87 Colo. 311, 
certiorari denied 51 S.Ct. 37, 282 

U. S. 865, 75 L.Ed. 765. 

Ky.—McDonald v. Louisville & N. 

R. Co., 24 S.W.2d 585, 232 Ky, 734. 
Tex.—Louislana Ry. & Nav. Co. of 

Texas V. Dishoroon, Civ.App., 296 

S. W. 250. 

15. U.S.—Chesapcake & O. Ry. Co, 

V. Richardson, C.C.A.Ohio, 116 F. 
2d 860, certiorari denied 61 S.Ct. 
961, 313 U.S. 574, 85 L.Ed. 1631— 
Montgomery v. lialtimore & O. R. 
Co., C.C.A.Ohio, 22 F.2d 369. 

Ark.—Missouri Pac. R. Co. v, San- 
ders, 117 S.W.2d 720, 106 Ark. 269 
—Kansas City Southern Ry. Co. v. 
Larsen, 114 S.W.2d 1081, 195 Ark. 
808, certiorari denied 59 S.Ct. 82, 
305 U.S. 621, 83 L.Ed. 397—Kansas 
City Southern Ry, Co. v. Urock, 
98 S,W.2d 949, 193 Ark. 210—St. 
Louis-San Francisco Ry. Co. v. 
Miller, 292 S.W. 986, 178 Ark. 597. 
Ga.—Southern Ry. Co. v. Heaton, 6 
S.B.2d 339, 61 Ga.App. 386. 

Idaho.—Glrany v. Oregon Short Line 
R. Co., 58 P.2d 841, 56 Idaho 740. 
IU.—^Wetterer v. Atehison, T. & S. 
P. Ry. Co., 277 Ill.App. 275, cer¬ 
tiorari denied Atehison, T. & S. F. 
Ry. Co. V. Wetterer, '55 S.Ct. 835, 
295 U.S. 754, 79 L.Ed. 1698. 

Ind.—Chicago & E. I. Ry. Co. v. 
Wright, 166 N.E. 778, 89 Ind.App. 
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634—^Baltimore & O. S. W. R. «Co.' 
V, Hili, 148 K.E. 489, 84 Ind.App. 
854, motion granted 47 S.Ct. 96, 
71 L.Bd. 1313 and certiorari de- 
nied 47 S.Ct. 246, 273 U.S. 738, 71 

L. Ed. 867. 

lowa.—Farwark v. Chicago, M. & St. 
P. Ry. Co., 211 N.W. 875, 202 lowa 
1229. 

Ky.—Chesapeake & O. Ry. Co. v. 

Craig, 17 S.W.2d 224, 229 Ky. 365. 
Mass.—Cunningham v. Boston & M. 
R. R., 34 N.E.2d 697, 309 Mass. 215, 
certiorari denied Boston & M. R. 
R. V. Cunningham, 62 S.Ct. 185, 
314 U.S. 682, 86 L.Ed. 546—Hie- 
tala V. Boston & A. R. R., 3 N.E. 
2d 377, 295 Mass. 186, certiorari 
denied Boston & Albany R. Co. v. 
Hietala, 67 S.Ct. 116, 299 U.S. 589, 
81 L.Ed. 434—Hanley v. Boston & 

M. R. R., 190 N.E. 501, 286 Mass. 
390, certiorari denied Boston & M. 

R. R. V. Hanley. 66 S.Ct. 112, 290 

U. S. 597, 79 L.Ed. 690—Murphy v. 
Boston & M. R. R., 190 N.E. 501, 
286 Mass. 390, certiorari denied 
Boston & M. R. R. v. Murphy, 55 

S. Ct. 112, 293 U.S. '597. 79 L.Ed. 
690. 

Mich.—Thrall v. P.,ve Marquette Ry. 

Co., 229 N.W. 488, 249 Mich. 440. 
Mo.—Dodd V. Missouri-Kansas-Tex- 
as R. Co., 184 S.W.2d 454, 353 Mo. 
799 '—Rowe V. Missouri-Kansas- 
Tejcas R. Co., 100 S.W.2d 480, 339 
Mo. 1146, certiorari denied Mls- 
souri-Kansas-Texas R. Co. v. 
Rowe, 67 S.Ct. 671, 300 U.S. 680, 81 
L.Bd. 884—Johnson v. Chicago & 
E. I. Ry. Co.. 64 S.W.2d 674, 334 
Mo. 22—Jones v. St. Louis-San 
Prancisco Ry. ,Co., 63 S.W.2d 94, 
333 Mo, 802—Vaughan v. St. Louis 
Merchanls' Brldge Terminal Ry, 
Co., 18 S.W.2d ,62, 322 Mo. 980— 

. Shaw V. Chicago & A. R. Co., 282 
S.W. 416, 314 Mo. 123—Hasenjae- 
ger V. Missouri-Kansas-Tcxas R. 
Oo.. 53 S.W.2d 1083, 227 Mo.App. 
413. 

Mont.—Kakos v. Bryam, 292 P. 909, 
88 Mont. 309. 

N.J.—Erickson v. Lehigh -Valley 1^. 

Co., 134 A. 892, 4 N.J.Misc. 905'. 
N.D.—SuUivan v. Minneapolis, St. 
P. & S. S. M. Ry. Co., 213 N.W. 841, 
55 N.D. 363. 

Ohio.—New Tork, C. & St. L. R. Co. 

V. Biermacher, 1G2 N.E. 720, 28 
OhioApp. 421, certiorari denied 49 
S.Ct. 19, 278 U.S. 614, 73 L.Bd. 638. 

Okl.—Fisher.v. Kansas City, M. & O. 
Ry. Co., 36 P.2d 744, 169 Okl. 282— 
St. Louis-San Prancisco Ry. Co. v. 
Holt, 11 P.2<i' 761, 156, Okl, 13.6, cer¬ 
tiorari denied 53 S.Ct. 16, 287 U.S. 
613, 77 L.Ed. 633. 

S.C.—Mann v. Seaboard Air Line 
Ry. Co., 136 S.E. 234, 138 S.C. 241. 
Tex.—Gaiveston, H. & S. A. Ry. Co. 
V. Contois, Cpm.App., 288 S.W. 154 
certiorari denied 47 S.Ct. 669, 274 
U.S. 747, 71 L.Ed. 1328—Texas & 
P; Ry. Co. V. Short, Civ.App., 62 


S.W.2_d 995, error refrsed—Gulf, 
C. & S. P. Ry. Co. V. Houston, Civ. 
App., 45 S.W.2d 771. 

Utah.—Peterson v. Union Pac. R. 
Co., 8 P.2d 627, 79 Utah 213— 
Pogg V. Oregon Short Line R. Co., 
1 P.2d 964, 78 Utah 105. 

39 C.J. p. 718 note 13, p. 720 note 41. 

Act places neigligeaoe of fellow 
oniployeo and employer on same "ba.- 
siS' wlth reference to assumption of 
risk.—^Draper v. Lonisvillft & N. R. 
Co., 66 S.W.2d 1003, 17 Tenn.App. 
213—39 C.J. p- 675 note 23. 
liookout 

It has been held, however, that 
trackman assumed risk of fireman’s 
ncgligent failure to keep lookout, 
even though it was custom to give 
signal when man was seen on track. 
—Biernacki v. Pennsylvania R. Co., 
C.'C.A.N.Y., 45 P.2d 677, certiorari 
denied 51 S.Ct. 488, 283 U.S. 841, 75 
L.Ed. 1461. 

Rlsk is extraordlnary, ratlier than 
ordlnary 

U.S.—Rocco V. Lehigh Valley R. Co., 
N.T., 63 S.Ct. 343, 288 U.S. 276, 77 
L.Ed. 743. 

Ga.—Southern Ry. Co. v. Blanlon, 
192 S.E. 4'37, 56 Ga.App. 232— 

Southern Ry. Co. v. Wessinger, 124 
S.E. 100, 82 Ga.App. 551. 

Mo.—Koonse v. Missouri Pac. R. Co., 
18 S.W.2d 467, 322 Mo. 813, certio¬ 
rari denied Missouri Pac. R. Co. v. 
Koonse, 60 S.Ct. „34, 280 U.S. 682, 
74 L.Ed. 632. 

Tex.—Texas & P. Ry. Co. v. Short, 
Civ.App., 62 S.W.2d 995, error re- 
fused. 

Wash.—Cross v. Spokane, P. & S. 
Ry. Co., 291 F. 836, 158 Wash. 428, 
71 A,L‘.R. 461, certiorari denied 
Spokane, P. & S. Ry. Co. v. Cross, 
51 S.Ct. 345, 283 U.S. 821, 75 L:Ed. 
1436. 

:&ack of general assumption of rlsk 

(1) Under the act, employment 
does not involve the employee in a 
gcneral assumption of risk result- 
ing from the negligence of his co- 
employees. 

U.S.—OHvens v. Union Pac. R. Co., 

. Wash., 63 S.Ct. 1271, 319 U.S. 

715, 87 L.Ed. 1683, conformcd to 
C.C.A., 142 P.2d 146, certiorari de¬ 
nied 65 S.Ct. 57, 323 U.S. 740, 89 
L.Ed. 693. 

Ala.—LouisviUe & Ni R. Co. v. Park¬ 
er, 138 So. 231, 223 Ala. 626, cer¬ 
tiorari dismlssed 53 S.Ct. 94, 287 
U.S. .669, 77 L.Bd. 501. 

(2) Employee does not assume the 
risk of fellow servants' negligence 
merely by accepting or continuihg 
in emtiloyment or by conduct in a 
particular situation which amounts 
to no more than contributory neg¬ 
ligence.—Owens V. Unfon Pac. R. Co., 
supra. 

(3) There is no contractual • as- 
stimption* of risk of' negligence of 
fellow servant.—Hietala v. Boston 
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& A. R. R., $ N.E.2a 377, 295 Mass. 
X86, certiorari denied Boston & Al¬ 
bany R. Co. V. Hietala, 57 S.Ct. 116, 
299 U.S. 589, 81 L.Ed. 434. 

KegUgence of company’» superior of. 
fioer or agents 

Tenn.—Alabama Great Southern 
Ry. Co. V. Hale, 15 Tenn.App. 369. 
Negligence of foremau 
Mo.—Kamer v. Missouri-Kansas-Tex- 
as R. Co., 32 S.W.2d 3 076, 326 Mo. 
792, certiorari denied Missouri- 
Kansas-Texas R. Co. v. Kamor, 61 
S.Ct. 216, '282 U.B. 903, 75 L.Ed. 
795—Holman v. St. Louis-San 
Prancisco Ry. Co., 278 S.W. 1000, 
312 Mo. 342. 

Tenn.—Cincinnati, N. O. & T. P. Ry. 
Co. V. Prady, 139 S.W.2d 417, 24 
Tenn.App. 38—Alabama Great 
Southern Ry. Co. v. Hale, 15 Tenn. 
App. 369. 

Tex.—Texas «& Pac. Ry. Co. v. Kelly, 
Civ.App., 36 S.W.2d 749, reversed 
on other grounds, Com.App., 51 
S.W.2d 299, certiorari denied Kelly 
V. Texas & P. R. Co., 53 S.Ct. 90, 
287 U.S. 644, 71 L.Ed. 557. 

Uuusual uegXlgeut act 
U.S.—Piteairn v. Devlin, C.C.A.Ohio, 
111 P.2d 735. 

N.C.—McCrowell v. Southern Ry. Co., 
20 S.E,2d 362, 221 N.C. 366. 
Negligence which could not liave 
been foreseen or expected by In- 
Joxed employee 

U.S.—Reed v. Director General of 
Railroads, Pa., 42 S.Ct. 191, 258 

U. S. 92, 66 L.Bd. 480. 

Colo.—Denver & Salt Lake Ry, Co. 

V. Granier, 89 P.2d 245, 104 Colo. 
131. 

111.—Williams v. Southern Ry. Co., 
258 Ill.App. 34. 

Mo.—0’Donncn v. Baltimore <fe O. R. 

Co., 26 S.W.2d 929, 324 Mo. 1097. 
N.J.—Deputla v. Pennsylvania R. Co., 
166 A. 87, 110 N.J.Law 616, ce.r-, 
tiorari denied Pennsylvania R. Co. 
V. Deptula, 64 S.Ct. 62, 200 U.S. 
643, 78 L.Bd. 669. 

‘Pa.—Fox V. Lehigh Valley R. Co., 
141 A. 157, 292 Pa. 321. 

Tenn.—^Alabama Great Southern Ry. 

Co. V. Hale, 16 Tenn.App. 369. 
Utah.—Pogg V. Oregon Short Line 
R. Co., 1 P.2d 954, 78 Utah 105. 
Wash.—Rasmussen v. Twin Harbor 
Stevedoring & Tug Co., 265 P. 1085, 
147 Wash. 260. 

Injury reoeived during emergency 
created by negligence of co-worker 
111.—^Adams v. Chicago & E. R. Co., 
41 N.E.2d 991, 314 Ill.App. 404. 

W.Va.—Shiflett v. Western Maryland 
Ry. Co., 195 S.E. 849, 119 W.Va. 
676—^Webb v. Chesapeake & O. Ry. 
Co., 144 S.E. 100, 105 WVa. 565, 
certiorari denied Chesapeake & O. 

R. Co. V. Wobb, 49 S.Ct. 82, 278 U. 

S. 646, 73 L.Bd. 559. 

Disobedlence of positive signal 
S.C.—Gillis V. Atlantic Coast Line 

R.' CO., 179 S.E. 62, 176 S.C. 223, 
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statutes rcferring expressly to railroad em- 
ployees;^® but such a state statute does not apply 
where the employcr is not a railroad company or 
engaged in railroading, as wherc it mercly builds 
refrigerator cars and furnishcs refrigerator Service 
to corporations engaged in railroading and, ac- 
cording to some authorities, a railroad employee 
will bo held, in an action not brought under a state 
or fcderal statute, to have assumed the risk of the 
negligcncc of a fcllow scrvant.^s 

§ 367. - Personal Directiori of Work by 

Master 

The risk of injury from the negllgence of the master 
who is personally supervising and directing the work is 
not assumed by a servant. 

A servant does not assume the risk of injury from 
the negligcncc of the master while the latter is per- 
sonally supervising and directing the work,i^J espe- 
cially where he has bcen assurcd that he may per- 
form the work with safcty.^0 

§ 358 . - Concurrent Negligence of Mas¬ 

ter and Fellow Servant 

A servant does not assume the risk of injury from 


the concurrent negllgence cf the master and a fellow 
servant. 

A servant does not assume the risk of injury 
from the concurrent negligence of the master and 
a fellow scrvant.21 

§ 359 , - Noncompliance with Statutory 

Requirements for Safety of Servant 

a. Statutes expressly abrogating defense 

b. Statutes not expressly abrogating de¬ 

fense 

a. Statutes Expressly Abrogating Defense 

The express provisions of some federal and stato 
statutes preclude applicatlon of the doctrine of assump- 
tion of risk where the empIoyer's violation of a statute 
enacted for the safety of employees contributed to the 
death or injury of an employee. 

Under the Fcderal Employers’ Liability Act § 4, 
45 U.S.C.A. § 54, an employee sliall not bc held to 
have assumed the risks of his employment in any 
casc where the violation by the conimon carrier of 
any statute enacted for the safety of employees con¬ 
tributed to the death or injury of the employee,22 
that is, where the carricr^s violation of a federal 
safety act,23 such as the Boilcr Inspection Act24 


certiorari doniod Atlantic Coast 
Line R. Co. v. 55 S.Ct. 545. 

294 U.S. 718. 70 L.Kd. 1251. 

rollowlxLg? OAapproved metliod 
Undor a contract oC oniploymcnt, 
it is implied thot ornployoe will obey 
lawful rulos, orders, and instructions 
which promoto his safoty. and 
whore tho employ<jr has adopted an 
approved mothod for doint? hazarrl- 
ous work, the burdon of assumption 
of risk as to tho method followod 
by other employ(K^s is romovcid, ex- 
cept as to tho approvod mothod.— 
Chtfsapoake & 0. Ry. Co. v. Rlohard- 
son, C.C.A.Ohlo. 116 P.2d 860, cer¬ 
tiorari donlod 61 S.Ct. 961, 3l3 U.S. 
B74, 85 L.Bd. 1631. 

Frior to axaendment of act 

The opinion was exprossed In one 
case that, prior to the amendmont 
of the act, the fact that the injury 
arose from the ne^H^encc of a fel- 
iow servant had littlo to do with the 
applicatlon of tho doctrine of as- 
sumption of risk, the ncgligonne of a 
fellow employee ncither barring: nor 
aiding assumption of risk.—Mc- 
Crowoll V. Southern Ey. Co., 20 S.B. 
2d 362, 221 N.C. 336. 

Whero coeiaployee Is not negUgent 
there is no room for applicatlon of 
any rulo as to tho assumption of the 
risk of his negligence. 

‘lowa.—Kempo v. Illinois Cent. R. 
Co., 232 N.W. 667, 211 lowa 812, 74 
A.L.R. 148. 

Keh.—Laf Ferry v. Chlcago, B. & 

66 0.J.S.~74 


Q. R. Co., 200 N.W. 737, 114 Neb., 
219. ! 

10. Fla.—Atlantic Coast Line R. Co. 
V. Foglcman, 158 So. 108, 117 Fla. 
334. 

Ga.—Atlanta & B. Air Line R. Co. 

V. McManus, 68 S.K 258, 1 Oa.App. 

002 . 

Mo.—Hoguo V. St. Louis-San Fran- 
cisco Hy. Co., App., 20 S.W.2d 301. 
39 C.J. p. 718 note 13, p. 720 note 41. 

17. Fla.—Fruit Orowers' Express 
Co. V. Norton, 116 So. 234, 96 Fla. 
429. 

18. N.Y.—Lorenz v. Eric R. Co., 214 

N.y.S. 672, 216 App.Div. 246. 

39 C.J. p. 718 note 12, p. 720 noto 40. 

19. Ark.—Neely v. Goldberg, 114 S. 

W. 2d 455, 105 Ark. 790. 

39 C.J. p. 700 note 69. 

90. 111,—^Nix V. Brunswlck-X5alke- 

Collonder Co., X91 Ill.App. 603. 
Assurances or repn^sentations of 
master as affecting assumption 
of rifik, goncrally see infra §§ 
404-406. 

21. W.Va.—Humphreys v. Ralelgh 
Coal & Coke Co., 80 S.B. 803, 73 W. 
Va. 495, L.R.A.191»6C 1270. 

39 C.J. p. 700 note 71. 

Assumption of risk of negligence of 
fellow servant see supra 5 362. 
Liability of master for servanl's in¬ 
jury caused by concurrent negU- 
gence of master and fellow serv¬ 
ant see supra § 356. 

22, U.S.—MSnneapolis, St. P. & S. S. 
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M. Ry. Co. V. Goneau, Minn., 46 S. 
Ct. 129, 269 U.S. 406, 70 L.Ed. 335. 
Ark.—St. Louis-San Pranciaco Ry. 
Co. V. Chllders, 124 S.W.2d 964, 197 
Ark. 527. 

Cal.—Qualis v. Atchlson, T. & S. F. 

Ry. Co., 200 P. 646, 112 Cal.App. 7. 
Ga.—Southern Ry. Co. v. Heaton, 6 
S.R2d 339. 61 Oa.App. 386—Ed- 
wards v. Southern Ry. Co., 184 
S.E. 370, 52 Ga.App. 567—Brady 
v. Bugg, 142 S.E. 304, 38 Ga.App. 
48. 

Ohlo.—Baltimore & O. R. Co. v. Sho- 
bor, 176 N.E, 88, 38 OhJo App. 216. 
Pa.—Fitzgorald v. I^ennsylvanla R. 

R. , 184 A. 209, 121 Pa.Super. 461. 
Tenn.—Petera v. Tonno.asoe Cent. 

Ry., 167 S.W.2d 973, 179 Tenn. 609. 
39 C.J. p. 700 noto 74. 

23. U.S.—Kansas City Southern Ry, 
Co. V. Williford, C.C.A.La., 66 P.2d 
223, certiorari dcnicd Williford v. 
Kansas City Southern Ry. Co., 54 

S. Ct. 87, 290 U.S. 666, 78 L.Ed. 576. 
Tenn.—Cincinnati, N. O. T. Ry. 

Co. V. Hrown, 12 S.W.2d 381, 158 
Tenn. 76—Cincinnati, N. O. & T. 
P. Ry. Co. V. Frady/l39 S.W.2d 
417, 24 Tenn.App. 38. 

24. U.S.—Lilly v. Grand Trunk 
Western R, Co., IIl., 63 S.Ct. 347, 
317 U.S. 481, 87 L.Ed. 411—Mc- 
Carthy v. Pennsylvania R. Co., C. 
O.A.Ind., 156 F.2d 877. 

N.C.—Gerow v. Seaboard Air Line 
Ry., 128 S.E. 345, 189 N.C. 813, cer¬ 
tiorari denied Seaboard Air l^lne 
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or the Safety Appliance Act,25 contributed to the 
death or injury of the employee; and this is true 
irrespective of the employee’s knowledge of the vio- 
lation of the statute but the provision refers to 
federal, rather than state, statutes,^'^ and it is not 
accordcd effect where there has been no violation 
of a federal safety statute.^s Under § 8 of the 
Safety Appliance Act, 45 U.S.CA. § 7, any em¬ 
ployee injured by any locomotive, car, or train in 
use contrary to the provisions of the act shall not 
be deemed thereby to have assumed the risk there- 
by occasioned, although continuing in the employ- 
ment of the carrier after the unlawful use of such 
locomotive, car, or train had been brought to his 
knowledge.29 

Under the express provision of some state stat- 
utes the defense of assumption of risk is abrogated 
where the master has violated the provisions of a 
statute in respect of duties imposed on him thereby 
for the safety of his servants.^o Further, aside 
from these express provisions, where the statute 
also imposes a penalty for violation thereof, there 
can be no assumption of risk, it has been said, by 
contract, either express or iniplied, because a con- 
tract of this character is against public policy.31 


Where these statutes are in force, an employee can- 
not assume a risk consequent on his cmployer^s neg- 
lect of the statutory duty imposed in the exercise of 
the police power, notwithstanding his knowledge 
of the master’s breach of duty and the consequent 
danger.32 These statutes are of no avail unlcss the 
master has violated a statute enacted for the safety 
of employees^s and such violation has contributed 
to the injury or death of the employee.^^ 

b. Statutes Not Expressly Abrogating Defense 

Noncompllanco by an employer with a statute re- 
quiring him to take designated precautions for the pro- 
tection and safety of his employees deprives him of the 
defense of assumption of risk even though It is not ex¬ 
pressly so provided by statute. 

Notwithstanding some authority to the contra¬ 
ry,^5 the weight of authority supports the rule that, 
where statutes require employers to take designated 
precautions for the protection and safety of their 
employees, a noncompliance therewith operates to 
deprive them of the defense of assumption of risk, 
although the statutes contain no express provision 
to that effect.36 The rule applies whether the stat¬ 
ute takes the form of a command to furnish safe 


Ky. Co. V. Gerow, 46 S.Ct 121, 269 
U.S. 584. 70 L.Ed. 426. 

25. U.S.—Erle R. Co. v. Irons, C.C.A. 
N.J., 48 P.2d 60, certiorari denied 
61 S.Ct. 649. 283 U.S. 857, 75 L.Ed. 
1463—Bocook V. Louisville & N. 
R. Co., D.C.Ky., 67 P.Supp. 164. 

K.J.—Oelflce v. Hudson & M. R. Co., 
135 A. 669, 5 N.J.Misc. 2. 

26. U.S.—MeCarthy v. Pennsylvania 
R. Co., C.C.AInd.. 156 P,2d 877. 

39 C.J. p. 295 note 89Cb]. 

Knowledge as affecting assumption 
of risk in general see infra §§ 
379-392. 

27. U.S.—Gilmer v. Tazoo & M. V. 
R. Co., C.C.A.Mass., 4 P.2d 963, 
certiorari denied 45 S Ct. 639, 268 

U. S. 705, 69 L.Ed. 1167. 

39 C.J. p. 690 notes 78, 79. 

28. U.S.—New York, C. & St. R. Co. 

V. Kelly, C.C.A.Ind., 70 F.2d 648, 
certiorari denied Kelly v. New 
York, C. & St. L. R. Co., 55 S.Ct. 
110, 293 U.S. 595, 79 L.Ed. 689— 
Prie R. Co. v. Lindquist, C.C.A.Pa., 
27 P.2d 98. 

Pa.—Pursglove v. Monongahela Ry. 
Co., 131 A. 477, 285 Pa. 27, certio¬ 
rari denied 46’S.Ct. 352, 270 U.S. 
654, 70 L.Ed. 783. 

!?9 C.J. p. 700 note 74 [a], [b]. 

i9. Okl.—Essary v. Lowden, 116 P. 
2d 712, 189 Okl. 257, certiorari de¬ 
nied 62 S.Ct. 489, 316 U.S. 798, 86 
L.Ed. 1199, rehearing denied 62 S. 
Ct. 638, 315 U.S. 828, 86 L.Ed. 1223. 
39 C.J. p. 295 note 89, p. 701 note 76. 


Brakes 

Under Federal Employers* Liabili- 
ty and Safety Appliance Acts, brake- 
man assumed risk of operating hand 
brake as located on box car, but did 
not assume any additional hazard by 
reason of any looseness, defect, or 
inefficient brake assembly.—Karberg 
V. Southern Pac. Co., 62 P.2d 285, 10 
Cal.App.2d 234. 

30. Ark.—Barksdale v. Silica Prod¬ 
ucts Co., 137 S.W.2d 901, 200 Ark. 
32. 

39 C.J. p. 701 note 77. 

31. Vt.—Kilpatrick v. Grand Trunk 

R. Co., 52 A. 531, 74 Vt. 288, 93 
Am.S.R. 887. ' 

32. Ohio.—Lee v. Standard Tool Co., 
33 OhioCir.Ct. 64, affirmed 94 N.E. 
1115, 83 Ohio St. 501. 

39 C.J. p. 701 note 79. 

Knowledge as affecting assumption 
of risk generally see infra §§ 
379-392. 

33. Ark.—Barksdale v. Silica Prod¬ 
ucts Co., 137 S.W.2d 901, 200 Ark. 
32. 

Ky.—Cincinnati, N. O. & T. P. Ry. 
Co. V. Gossett, 18 S.W.2d 986, 230 
Ky. 240. 

Minn.—Kaminski v. Chicago, M., St. 
P. & P. R. Co., 231 N.W. 189, 180 
Minn. 519, certiorari denied 51 S. 
Ct. 78, 282 U.S. 872, 75 L.Ed. 770. 
39 C.J. p. 701 note 77i:i]. 

34. Ark.—Barksdale v. Silica Prod¬ 
ucts Co., 137 S.W.2d 901, 200 Ark. 


Conn.—Farley v. New York, N. H. & 
H. R. Co., -91 A. 650, 88 Conn. 409. 

35. R.I.—Langlois v. Dunn Worst- 
ed Mills 57 A. 910, 25 R.I. 64‘5. 

39 C.J. p. 296 note 87, p. 704 note 8. 

36. U.S.—Corpus Juris olted in Mi- 
chalek v. U. S. Gypsum Co., D.C, 
N.Y., 16 P.Supp. 708, 709. 

Kan.—Thoman v. Parmers & Bank- 
ers Life Ins. Co., 130 P.2d 561, 155 
Kan. 806. 

Ky.—Royal Collierles Co. v. Wells, 
60 S.W.2d 948, 244 Ky. 303. 

Mo.—Dodd V. Independence Stove & 
Furnace Co.. 51 S.W.2d 114, 330 
Mo. 662—Maurizi v. Western Coal 

6 Mining Co., 11 S.W.2d 268, 321 
Mo. 378—Langeneckert v. St. Louis 
Sulphur & Chemical Co., App., 65 
S.W.2d 648—Mabe v. Gille Mfg. 
Co., 271 S.W. 1023, 219 Mo.App. 234. 

Or.—Preeman v. Wentworth & Irwin, 

7 P.2d 796, 139 Or. 1. 

Tenn.—RoUiston Mills of Tennessee 
V. McGuffin, 145 S.W.2d 1, 177 
Tenn. 1, rehearing denied 146 S.W. 
2d 367, 177 Tenn. 1. 

Tex.—Corpus Juris cited In Jones v. 
Ross, 173 S.W.2d 1022, 1024, 141 
Tex. 415. 

Va.—Atlantic Coast Line R. Co. v. 

Bell, 141 S.E. 838, 149 Va. 720. 
Wash.—Hatcher v. Globe Union Mfg. 

Co., 16 P.2d 824, 170 Wash. 494. 
Wis.—Mennetti v. West Side Busi- 
nessmen’s Ass’n, 18 N.W.2d 487, 
246 Wis. 586. 

39 C.J. p. 296 note 88, p. 701 note 82. 
Violation of statutes designed for 
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applianccs or is an cxprcss prohibition a^ainst fur- 
nishinp: iinsafc or improper applianccs and its 
opcration is not affectccl by the fact that the non- 
compliancc with the statute by the mastcr^s and the 
danpfcrs rcsultinj^^ therofromJ'*^^ werc obvious, or that 
the servant had actual knowled^j^^c that the masicr 
had not complied with the statutc^^ and contimicd 
to work with kn(Avlcd,t(c of such violation and an 
apprcciation of the dangers/^ If the rule werc 
otherwise, the statutos would be of no cffcct what- 
ever."*- Also it has bcen hold or recognizod that 
the rule applies, although the servant continued to 
work in violation of rules promulgatcd by the em- 


ployer in evasion of the statute, 43 or voluntarily 
adopted an unsafe way of work where a safe way 
existed.44 

The rule has been applicd in cases of noncompH- 
ance with statutory requirements to ereet '‘teli 
tales" within a spccified distance from the approach 
of an overhead bridgc,45 to cquip locomotivcs prop- 
erly with lieadlights,46 to provide cars with auto- 
matic couplcrs,47 to provide a safe roadbccl,4S to 
furnish proper firc cscapcs,^^ to hirc competent 
servants,^^ to cstablish and maintain a code of ele¬ 
vator signals,^! to furnish an cfhcicnt alarm to a 
train in a mine,52 to furnish sufficient timbers for 


protcction of niinor« hoo Infra § , 
419. I 

Boason for mle i.s that a.ssumption 
of i.s a resuit of tlu> oontract ot' 
oiniiloyinent and that It is unlawful 
and jnvainst publio polioy for partioa 
to ountrnot, oith<‘r tixprdssly or Irn- 
pliedly, to violato a statuta onactad 
hy th<' state in tla* cxcrciso of its 
polleo pow(‘r for tho protoction of 
its (dUJ5(‘ns. 

Tonn.—T<*nneHS<-e Eastman Corpora¬ 
tion V. Nowinnn, 121 S.\V.2d ISO, 22 
Tenn.App. 270. 

Wash.—Kelly v. Thf* Vo^iu*. 153 P.2d 
277, 21 Wa.sh.2d 7K5. 

30 C.J. p. 703 noto 91. 

In Minnesota 

(1) A rule to the contrary oh- 
taln<*d at one time.—And^Tson v. C. 
N. Nelson Lumhar Co., 69 N.W. 630, 
67 Minn. 79—39 C.J. p. 704 noto 8. 

(2) Howcvcr, in view of a ohanffo 
in Public policy, Andorson v. C. N. 
Nolson LumlsT Co., supra, and ensos 
followintf it, havo boon overrulod.— 
Suess V, Arrowhoad StofiI Produests 
Co., 230 N.W. 126, 180 Minn. 21. 

In New Torfc 

(1) It wa» formerly tho rule that 
statuto» of tho character undor con- 
slderation did not afCoct tho riKht of 
the naaptor to sot up tho defenso of 
assumption of rlKk.—Knlsloy v. 
Pratt, 42 N.E. 986, 148 N.Y. 372, 82 
I..R.A. 367—39 C.J. p. 701 note 82Ca3 
( 1 ). 

(2) But the rule Is now In ac- 
cordancG with that stated In the 
text.—Fitswator v. Warnin, 99 N.E. 
1042, 206 N.Y. 35*5, 42 E.U.A.,N.B., 
1229—39 C.J. p. 701 note 82[a3 (2). 

(3) In a fcdoral caso Involvlng vio¬ 
lation of a New York statute, the 
later view was conformed to.—MI- 
chalek v. XJ. S. Gypsum Co., 3D.C. 
N.Y., 16 F.Supp. 708. 

(4) In other fcderal cases, how- 

evor, the formor view was adhered 
to.—Kolenko v. Certain-Teed Prod¬ 
ucts Corporation, D.C.N.Y., 20 F. 

Supp. 920—E. S. Higffins Carpet Co. 
V. 0'F<(‘efe, N.Y., 79 P. 900, 256 C. 
C.A. 220. 


37. N.Y.—Chrlslion,son v. Morse 
Dry J')ock ik Jh‘pair Co., 167 N.Y. 
S. 57, 17!) App.Div. 82,5. 

Ti‘X.—Corpus Juris quoted in P.os.s 
V. Jones, Civ.App., 166 S.VV.2d 169, 
172, rovorsod on olh(‘r R-ronncls 
Jonos V. Ross, 173 S.W.Sd 1022, 141 
Tex. 415. 

Particular methods or applianoes 
Whothr‘r mandatory statute pro¬ 
scribens, or loiLV(‘S employor to adopt, 
tho particular methods or api>llanc<'S 
Cor carrylng out its purposo is im- 
matori.al.—Atlantic Coast Line R. Co. 
V. Bell, 141 S.E. 838, 149 Va. 720. 

38. Pa.—Louth V. N. 23. Graves, 21 
Pa.Dlst. 1045. 

T(‘X.—Corpus Juris oLuoted in Ro.s8 
v. Jono.s, Civ.App., X66 S.W.2d ICO, 
172, roversed on olhc.r ground» 
Jonos V. Uoss, 173 S.W.2d 1022, 141 
Tex. 416. 

39- T(‘X.—Corpus Juris ttuoted in 
Ross V. Jones, Civ.App., 166 S.W, 
2cl 160, 172, rf}V(‘rsod on othor 

grounds Jonos v. Ross, 173 S.W.2d 
1022, 141 Tex. 415. 

39 C.J. p. 703 note 86. 

40. XT.S.—Mlchalek v. U. S. Gypsum 
Co., D.CN.Y., 16 F.Bupp. 708. 

Tenn.—Tennessee Eastman Corpora¬ 
tion V. Nowman, 121 S.W.2d 130, 22 
Tffnn.App. 270. 

Tex.—Corpus Juris qiuoted In Rose 

V. Jones, Civ.App,, 166 S.W.2d 169, 
172, reversed on othor grounds 
Jonos V. Ross, 173 S.W.2d 1022, 141 
Tox. 4X5. 

39 C.J. p. 703 note 86. 

Knowledg« as affectlngr assumption 
of ri.sk in general soe infra S§ 
379-392, 

41« Minn.—Frodrlckson v. Arrow- 
hoad Co-op. Croamery Ass'n, 277 N. 

W. 345, 202 Minn. 12. 

Tex.—Corpus Juris quoied In Ro.ss v. 
Jonos, Civ.App., 166 S.W.2d 169. 
172, revorsud on othor ground^' 
Jone.s V. Ross, 173 S.W.2d 1022, 141 
Tex. 416. 

39 G.J. p. 703 note 87. 
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Continulng to work after knowlodgo 
of danger gonorally see infra §§ 
393-397. 

42. Tox.—Corpus Juris guoted In 

UoHS V. .loa.‘.s, Civ.App., 166 S.W. 
2d 109, 172, rovorwod ou othor 

ground.s Jonos v. Ro.ss, 173 S.W.3d 
1 022, 141 Tex. 415. 

39 C.J. p. 703 note 88. 

43. T(‘X. —Corpus Juris (luoted ia 
Rosh v, JorioH. CJiv..^pp., 166 M.W.2d 
160, 172, rovor8i*(l on ollior jjiroundw 
Jonos V. Roh.s, 173 B.W.2d 1022, 141 
Tex. 415. 

30 C.J. p. 703 noto 89. 

Knii>loyeo’s dl.'’iol,odionce of rules as 
alTocting assumption of risk gon- 
orally soo infra § 410. 

44. Ind.—Rar(‘ v. irondley Btone Co., 
105 N.E. 7)82, 67 Ind.App. 4'64. 

Tox.—^Corpus Juris auotea In Ross 
V. Jones, Civ.App.. 166 S.W.2d 169, 
172, reversod on othor grounds 
Jonos v. Uoss, 173 S.W.2d 1022, 141 
Tex. 43 5. 

Assumption of risk by seleotion of 
more hazardous m<‘thod of work 
generally soe infra | 390, 

45. La.—Hailoy v. Texas & P. R. 
Co., 37 So. 131, 113 La. 533, 

46. Ark.—St. Loui.s, I. M. & P. R. 
Co. V. Whito, 125 S.W. 120, 93 
Ark. 368. 

47. Mich.—Botterly v. Boyne City, 
G. & A. R. Co., 122 N.W. 635, 158 
Mich. 38'5. 

39 C.J, p. 703 note 3. 

48. Ark.—MeCarty v. Nelson, 19.5 
S.W. 689, 129 Ark. 280. 

49. La.—Dotson v. Loulsiana Cont. 
Lumber Co., 80 So. 205, 144 La. 78. 

50. Mich.—^Wallln v. Arcadia & B. 
R. Co., 138 N.W. 270, 172 Mich. 466. 

51. Ind.—Island Coal Co. v, Swag- 
gerty, 62 N.E. 1103, 159 Ind. 664, 
rchearing donied 66 N.E. 1026, 169 
Ind. 664. 

52 . i>a.—McCollom v. Penn.sylvania 

i Coal Co., 95 A. 380, 250 Pa. 27. 
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mining purpc>ses,53 to maintain sufficient space in a 
mine entrance to permit the driver of a car to keep 
ciear of cars,^^ to adopt and provide approved and 
effective devices, means, or mcthods for the preven- 
tion of such industrial or occupational diseases as 
are incident to the work, trade, or process engaged 
in by the employer,35 to ventilate properly mines, 
factories, workrooms, or other places of work,^® 
to provide mechanical means or devices for carry- 
ing off dust, fumes, or gases,^'^ to take precautions 
against fire damp,58 or to provide suitable guards 
for machinery.59 Qf coursc, if the statute in ques- 
tion is not applicablc, and hence has not been vio- 
lated, the rule does not apply.^o 

§ 370. - Noncompliance with Statutes 

Not Designed Solely for Protection 
of Servant 

Publio policy may forbld an employee from assum- 
Ing a risk crcated by a violation of a statute or a rule or 
regulation having the effect of law. 

Public policy may forbid an employee from as- 
suming a risk created by violation of a statute or 
rule or regulation having the cffect of kw.®-*- An 
ordinance requiring ali stairs to be provided with 
handrails is clearly for the protection of both cm- 
ployees and the public rightfully in buildings and 
is as effective to abolish the assumption of risk as a 
statute would be .®2 

Statutes directed to railroad companies* It has 


been held that, although a statute requires railroad 
companies to fenee their rights of way and main¬ 
tain cattle guards, and provides that a noncompli¬ 
ance with the statute shall render a ra-ilroad compa- 
ny liable for ali damages sustained by any person 
in consequcnce thereof, a servant who is injured by 
reason of a noncompliance with the statutory duty 
assumes the risk if he entered and continued in the 
Service knowing that the road was not fenced;®^ 
but the opposite conclusion ha*s also been reached.®^ 
Likewise, it has been held that statutes which pro- 
hibit the running of trains within corporate limits 
in excess of a designated rate of speed are intended 
for the benefit of employees as well as the gcneral 
public, and that a servant does not assume the risk 
of injury for a violation of this statute where he 
dad not know that it was customarily violatcd;65 
and, on the other hand, that if he does know that 
the statute is customarily violatcd he does assume 
the risk of injury.®® 

§371. Ordinary Risks 

The ordinary risks of an employment are those which 
are normally and necessariiy incident thereto, and which 
cannot be obviated or avoided by the exercise of due 
care on the papt of the master. 

The ordinary risks of an employment are those 
which are’ normally®^ and necessariiy®® incident 
thereto, without ncgligcnce on the part of the mas¬ 
ter.®® Thcy are such as -are to be cxpccted from the 


53. Ark.—Brown v. Hames, 170 S.W. 
23 C89, 207 Ark. 106. 

39 C.J. p. 703* note 97. 

54. Pa.—Smith v. Stoner, 89 A. 
795, 243 X-^a, 67. 

55. Mo.—Lanffeneckert v. St. Louis 
Sulphur & Chemical Co., App., 66 

S. W.23 648. 

58. XJ.S.—Michalck v. U. S. Gypsum 
Co., D.C.N.y., 16 F.Supp. 708. 
Minn.—Clark v. Banher Grain Co., 
261 N.W. 696, 106 Minn. 44. 

Wash.—Pellerin v. Washington Ve- 
neer Co., 2 P.2d 658, 163 Wash. 
655—Depre v. Pacific Coast Forge 
Co., 276 P. 89, 151 Wash. 430. 

39 C.J. p. 703 note 2. 

57. Pa.—Price v. New Castle Re- 
fractories Co., 3 A.2d 418, 832 Pa. 
607—Plazak v. Allegheny Steel 
Co., 188 A. 130, 324 Pa. 422. 

Tenn.—Steiner v. Spencer, 146 S.W. 
2d 547, 24 Tenn.App. 389—Ten- 
nessee Eastman Corporation v. 
Newman, 121 S.W.2d 130, 22 Tenn. 
App. 270. 

58. Kan.—Cheek v. Missouri, K. & 

T. R. Co., 131 P. «17, 89 Kan. 247. 

59. Mo.—Grott v. Johnson, Steph- 
ens & Shinkle Shoe Co., 2 S.W.2d 
T85. 


Va.—Atlantic Coast Line R. Co. v. 

Bell, 141 S.E. 838, 149 Va. 720. 

39 C.J. p. 703 noto 6. 

60. U.S. —Pieczonka v. Pullman 
Co., C.C.A.N.Y., 89 P.2d 353. 

61. U.S.—Continental Casualty Co. 
V. Shankol, C.C.A.Okl., 88 F.2d 819. 

©2. Wash.—Kelly v. The Vogue, 163 
l’.2d 277, 21 Wash.2d 785. 

03. Minn.—Fleming y. St. I^aul & 
Duluth.R. .COm 6 N.W. 448, 27 
Minn. 111. 

39 C.J. p. 704 note 9. 

64. Wis.—Jacoby ,v. Chicago, M. & 
St- P. R. ,Co., 161 N.W. 761, 164 
N.W. 88, 166 Wis. i610—Quacken- 
bush V. Wisconsin & M, R. Co., 
37 N.W. 834, 71 Wis. 472. 

65. lowa.—Girl V. TJ. S. Railroad 
Administratlon, 189 N.W. 834, 194 
lowa 1382—Camp v. Chicago Groat 
Western R. Co., 99 N.W. 7.36, 124 
lowa 238, 

66. lowa.—Martin v. Chicago, etc.. 

R. Co., 91 N.W. 10.34, 118 lowa 148, 
96 Am.S.R. 371, 69 L.R.A. 698. 

67« Ga.—Southern Ry. Co. v. Blan- 
ton, 10 S.E.2d 430, 63 Ga.App. 93— 
Southern Ry. Co. v. Blanton, 192 

S. E. 437, 66 Ga.App. 232. 
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Tenn.—Petors v. Tonnrssee Cent. 
Ry., 167 S.W.2d 978, 1-7D Tenn. 509. 

Bisks regulaxly cozmected with eon- 
ployee^s regular occupation 

La.—Snow V. Texas Sa P. Ry. Co., 
App., 166 So. 200. 

68. Ga.—Soiithern Ry. Co. v. Blan¬ 
ton, 10 S.E.ii-d 430, 63 Ga.App. 93— 
Southern Ry. Co. v. Blanton, 192 
S.E. 437, 66 Ga.App. 232. 

Bisks dlrectly coimected with exn- 
ploymeat 

N.J.—Emcrick v. Slavonian Roman 
Groek Catholic Union, 108 A. 223, 
93 N.J.Law 282. 

69. Ga.—'ISmanuol v. Georgia, etc. 
R. Co., 83 S.E. 230, 142 Ga. 453— 

, Roborts V. Ethridge, 36 S.E.2d 883, 
73 Ga.,App. 400—I-^ollard ‘V. Wcek.s, 
4 S.E.2d 722, 60 Ga.App. 664—Si- 
mowitz V. Xlegistcr, 3 S.E.2d 231, 
60 Ga.App. ISO. 

Ky.—Royal Collierios Co. v. Wells, 
50 S.W.2d' 948, 244 Ky. 303. 

Mo.—State ox rei. St. Louis-San 
Prancisco Ry. Co. v. Cox, 46 S.W. 
2d 849, 329 Mo. 292. 

39 C.J. p 705 noto 16 [a], 

Risks arising from n-egligonce of 
master or fellow servant as not 
constituting ordinary risks or In-. 
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particular character of the Service in which the em- 
ployee is engaged^o and as cannot be obviated or 
avoided by the exercise of due care on the part of 
the mastcr,'^! or, in other words, they are the risks 
which remain after the master, or one rightly exer- 
cising the authority of the master, has exercised 
duc care to prevent or avoid them,72 

§ 372. - Rule as to Assumption of Such 

Risks 

a. In general 

b. Dangerous or extrahazardous char¬ 

acter of employment 


§ 372 

c. Maturity, experience, or infirmity of 
employee 

a. In Greneral 

It is a general common-law rule that a servant as¬ 
sumes all the risks which are ordmarily incident to his 
employment and which are not attributable to the mas- 
ter's negllgence. * 

In the absence of an agreement to the contrary,*^* 
and except as the rule is modified by statute,a 
servant by his contract of employment, either ex- 
pressly or impliedly from the circumstances of the 
employment, agrees to assume all the risks ordinari- 
ly or obviously incident to the discharge of his du- 
ties in the particular employment^s and which are 


cidrnts of employment see supra 
5§ 362-366. 

70. N.C.—McCrowcll v. Southern 
lly. Co., 20 S.E.2d 362, 221 N.C. 
3G6. 

S.C.—Corpus Juris quoted in Bra- 
zea.le v. Piodmont Mfg. Co., 193 
S.E. 39, 43, 184 S.C. 471“-Cor];ms 
Juris QLuoted ia Covington v. At¬ 
lantic Coast Line R. Co., 155 S.B. 
'438, 443, 158 S.C. 194, certiorari 
donied Atlantic Coa.st Line R. Co. 
V. Covington. 61 S.Ct. 33, 282 U.S. 
858, 75 L.Ed. 759. 

39 C.J. P. 704 note 14. 

Accideat which do es aot resuit 
fronx very aature of work involvcd 
does not occur out of an ordinary 
ri.sk. —McDonald v. Levinson Steel 
Co., 353 A, 424. 302 Pa. 287. 

Bisks iasoparahle from Service 
Ordinary risk.s are such as are 
inseparohle from the sorvlce and in- 
hero in tho nature of the work.— 
Royal Coniorif*s Co. v. Wells, SO S. 
W.2d 948, 244 Ky. 303. 

71. Tr,S. —Atlantic Ico & Coal Corp. 
V. Van, C.C.A.Tenn., 276 F. 646. 

N.C.—McCrowell v. Southern Ry. 

, Co.. 20 S.Ti:.2d 352, 221 N.C. 366. 
S.C.—Corpus Juris g.uoted ia Bra- 
asealo v. Plodmont Mfg. Co., 193 
S.E. 39, 43, 184 S.C. 471—Corpus 
Juris Qtuoted ia Covington v. At¬ 
lantic Coast Line R. Co., 165 S.E. 
438, 44.3, 168 S.C. 194, certiorari 
denifd Atlantic Coast Ijine R. Co. 
V. Covington, 61 S.Ct. 33, 282 U.S. 
858, 76 L.Ed. 759. 

72. Ga.—Roberts v. Ethridge, 36 S. 
E.2d 883, 73 Ga.App. 400. 

N.C.—McCrowell v. Southern Ry. 

Co., 20 S.B.2d 352, 221 N,C. 366. 
S.C.—Corpus Juris q.uoted ia Bra- 
zealo V. I^icdmont Mfg. Co., 193 
S.E. 89, 43, 184 S.C. 471—'Corpus 
Juris atioted ia Covington v. At¬ 
lantic Coast Line R. Co., 155 S.E. 
438, 443, 158 S.C. 194, certiorari 
denied Atlantic Coast Line R, Co. 
V. Covington, 51 S.Ct. 33, 282 U.S. 
868, 75 L.Ed. 759. . 

39 C.J. p 705 note 15. 


73. Kan.—Corpus Juris guoted ia 
Hunter v. Barnsdall Reflning Co., 
268 P. 86, 88, 126 Kan. 277. 

Utah.—Corpus Juris cited ia Roach 
V. Los Angeles & S, L. R. Co., 280 
P, 1053, 1059, 74 Utah 645, certio¬ 
rari denied 50 S.Ct. 162, 280 U.S. 
613, 74 L.Ed. 655. 

39 C.J. p. 705 note 20. 

Assumptioa hy employer of rlsk 
of speolflo daager about which em¬ 
ployee complained was not assump¬ 
tion by employer of ordinary risks 
incident to business.—Rork v. Klein, 
221 N.W. 460, 206 lowa 800, 60 A.L.R. 
469. 

74. Ala.—Boggs V. Alabama Cons. 
Coal & Iron Co., 62 So. 878, 167 
Ala. 261, 140 Am.S.R. 28. 

39 C.J. p. 710 note 41. 

Effect of Federal Employers' Lia- 
bility Act and amendment thereto 
SCO infra § 378. 

Statutes held aot to abolish rule 
Mlsa.—Meridian Laundry Co. v. 

James, 105 So. 689, 190 Miss. 119. 
Tex.—Rlo Bravo Oil Co. v, Matthews, 
Civ.App., 29 S.W.2d 342. 

39 C.J. p. 710 noto 41Ca]. 

75. U.S.—Horrin Motor Lines v. 
Jarvis, C.C.A.Miss., 156 P.2d 276— 
Holliday v. FuUon Band Mill, C. 
C.A.Miss., 142 F.2d 1006~Wheelock 
V. I^Yiowald, C.C.A.Mo., 66 F.2d 694 
—Now York, C. & St. L. R. Co. v. 
Bouldon, C.C.A.Ind., 63 F.2d 917, 
certiorari denied ,63 S.Ct. 785, 289 

U. S. 753, 77 L.Ed. 1498—W. J. Mc- 
Cahan Sugar R(‘flning & Molasses 
Co. V. Stoffel, aC.A.Pa., 41 P.2d 
651—Chicago, M., St. P. & P. R. 
Co. V. Busby, C.C.A.Mont., 41 P.2d 
617—Wagner Electric Corporation 

V. Snowden, C.C.A.MO., 38 F.2d 699 
—Standard Oil Co. of Louisiana v. 
Martin, C.C.A.Ark., 21 F.2d 912— 
Kane v. Federal Match Corpora¬ 
tion, D.C.Pa., 6 F.Supp. 607. 

Ark.—Hali v. Patterson, 166 S.W.2d 
667, 205 Ark- 10—Haynes Drill- 
ing Corporation v. Smith, 143 S. 

W. 2d 27, 200 Ark. 1098—Lee v. 
Pate, 131 S.W.2d 8, 198 Ark. 723— 
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Federal Compress & Warehouse 
Co. V. Harmon, 118 S.W.2d 239, 
196 Ark. 417—L. C. Burr & Co. v. 
Greenlee, 102 S.W.2d 77, 193 Ark, 
705—Manhattan Const. Co. v. At- 
kisson, 88 S.W.2d 819. 191 Ark. 920 
—McEachin & McEachin Const. 
Co. v. Burks, 75 S.W.2d 794, 189 
Ark. 947—Missouri Pac. R. Co. v. 
Montgomery, 55 S.W.2d 68, 186 

Ark. 537. certiorari denied 53 S.Ct. 
690, 289 'U-S. 747, 77 L.Ed. 1493— 
Fraser v. Norman, 42 S.W.2d 569, 
184 Ark. 434—Rice & Holiman v. 
Plenderson, 35 S.W.2d 1016, 18.3 

Ark. 355—Mississippl River Puel 
Corporation v. Morris, 35 S.W.2d 
607, 183 Ark. 207—Owosso Mfg. 
Co. V. Drennan, 81 S.W.2d 762, 182 
Ark. 389—Seaman-Dunnlng Corpo¬ 
ration V. Haralson, 29 S.W.2d 1085, 
183 Ark. 93—Federal Compress & 
Warehouse Co. v. Parrott, 28 S.W. 
2d 728, 181 Ark. 946—Interna¬ 

tional Harvestcr Co. of America 
V. Hawkins, 24 S.W.2d 340, 180 
Ark. 1056—Southwest Power Co. 
V. Price, 22 S.W.2d 373, 180 Ark. 
667, certiorari denied 50 S.Ct. 363, 
281 U.S. 753, 74 L.Ed. 1163, and 
appeal dismissed 60 S.Ct. 407, 281 
U.S. 703, 74 L.Ed. 1128—Wisconsln 
& Arkansas Lumber Co. v. Otts, 10 
S.W.2d 364, 178 Ark. 283—Temple 
Cotton Oil Co. V. Skinner, 2 S.W. 
2d 67(6, 176 Ark. 17—Chicago, R- 
I. & P. Ry. Co. V. Allison, 287 
S.W. 197, 1'71 Ark. 983—Breece- 
White Mfg. Co. V. Green, 287 S.W. 
173, 171 Ark. 96S—Western Coal & 
Mining Co. v. Burns, 272 S.W. 3'57, 
168 Ark. 976. 

Cal.—Slyter v. Clinton Const. Co. of 
California, 290 P. 643, 107 Cal.App, 
348—Dick v. Atehison, T. & S. F, 
Ry. Co., 287 P. 638, 106 Cal.App. 
363. 

Colo.—Denver & S. L. Ry. Co. v. 
Lombardi, 287 P. 648, 87 Colo. 311, 
certiorari denied 51 S.Ct 37, 282 
U.S. 865, 76 L.Ed. 766. 

Fla.—Gordon v. Gandy Brldge Co., 7 
So.2d 360, 150 Fla. 28. 

Ga.—Pollard v. Weeks, 4 S.E.3d 713, 
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not attributable to the master^s negligence and | the master is not liable for an injury to the servant 


60 Ga.App. 664—Bowers v. Louis- 
ville & N. n. Co., 127 S.E. 667, 33 
Ga.App. G92. 

111.—Bonson v. Chicago, E. I. & P. 
Ey. Co., 267 Tll.App. 11, afTirmed 
Chicag‘ 0 , R. I. & P* Ry. Co. v. Ben- 
son, 385 N.B. 244, 352 111. 195, cer¬ 
tiorari denied 54 S.Ct. 53, 290 U.S. 
636. 78 L.Ed. 553—Genzel v. New 
York, C. & St. L. R. Co., 261 111. 
App. 176—Worthey v. Cleveland, 
C.. C. & St. L. Ry. Co., 251 Ill.App. 
585. 

Ind.—New York, C. & St. L. R. Co. 

V. Peele, 164 N.B. 705, 88 Ind.App. 
532, certiorari deaiod 49 S.Ct, 263, 
279 U.S, 842, 73 L Bd. 988. 

lowa.—Anderson v. Sheuorman, 6 N. 

W. 2d 125, 232 lowa 705—Rehard v. 
Miles, 290 N.W. 702, 227 lowa 1290 
—Laws V. Richards, 231 N.W. 321, 
210 lowa 608. 

Kan.—Barnaby v. Sears, Roebuck & 
Co., 295 P. 715, 132 Kan. 447— 
Corpus Juris QLUOted iu Hunter v. 
Barnsdall Reflning Co., 268 P. 86, 
88. 126 Kan. 277. 

Ky.—Louisville & N. R. Co. v. Smith, 
155 S.W.2d 28. 287 Ky. 671—Bres- 
lin V. Blair, 60 S.W.2d 837, 249 Ky. 
178—Royal Collierios Co. v. Wells, 
60 S.W.2d 948, 244 Ky. 303—Big 
Sandy & C. R. Co. v. MeaselVs 
Adm’r, 42 S.W.2d 747, 240 Ky. 571 
—Chcsapeakc & 0. Ry. Co. v. 
Craig, 17 S.W.2d 224, 229 Ky. 365— 
Cincinnati, N. 0. & T. P. Ky. 
Co. V. Owens, 11 S.W.2d 131, 226 
Ky. 472—Green v. Pcnnsylvania R. 
Co., 8 S.W.2d 418, 225 Ky. 243— 
Royal Collleries Co. v. Wells, 276 
S.W. 516, 210 Ky. 600. 

La.—Weadock v. Eagle Indemnity 
Co., App., 15 So.2d 132—Snow v. 
Texas & P. Ry. Co., App., 166 
So. 200. 

Minn.—Liberty Mut. Ins. Co. v. Great 
Northern Ry. Co., 219 N.W. 755,, 
174 Minn. 466. 

Miss.—Crosby v. Burge, 1 So.2d 504, 
190 Miss. 739. 

Mo.—Smith v. Thompson, 182 S,W.2d 
63—Davis v. City of Independence, 
49 S.W.2d 96, 330 Mo. 201—HofC- 
man v. Pcerless White Lime Co., 
296 S.W. 764, 317 Mo. 86—Allen v. 
Missouri Pac. Ry. Co., 294 S.W. 
80—Compton v. Loijiis Rich Const. 
Co., 287 S.W. 474, 315 Mo, 1068— 
Pietraschke v. Pollnow, App., 147 
S.W.2d 167—Walls v. Thompson, 
App., 119 S.W.2d 43—Whiteley v. 
Eagle-Picher Lead Co., 115 S.W.2d 
636, 232 Mo.App. 178—Sweeney v. 
Terminal R. Ass’n of St. Louis, 
App., 110 S.W.2d 862—Johnson v. 
Boaz-Kiel Const. Co., App., 22 S. 
W.2d 881—De Bastianl v. Lesser- 
Goldman Cotton Co., App., 297 S.W. 
174—Woosley v. Wabash Ry. Co., 
App., 274 S.W. 871. 

Nleb.—Chambers v. Chicago, B. & Q. 
R. Co., 293 N.W. 338, 138 Neb. 


490—Ahrens v. American Smelting , 
& Refining Co.,' 272 N.W. 235, 132 
Nob. 460. 

N.H.—Portier v. Concord Electric 
Co., 33 A.2d 801, 92 N.H. 492— 
Stone V. Howe, 32 A.2d 484, 92 N. 
H. 425—Perreault v. Allen 011 Co., 
179 A. 365, 87 N.H. 306. 

N.J.—Huels V. General Elee. Co., 46 
A.2d 654, 134 N.J.Law 165—Clay- 
ton V. Ainsworth, 4 A.2d 274, 122 
N.J.Law 160—Ducjack v, New Jer- 
sey Zinc Co., 141 A. 791, 104 N J. 
Law 575—Cichocki v. Geigy Co., 
183 A. 463, 14 N.J.Misc. 232. 

N.C.—Batton v. Atlantic Coast Line 

R. Co., 193 S.E. 674, 212 N.C. 256, 
certiorari denied Atlantic Coast 
Line R. Co. v. Batton, 58 S.Ct. 750, 
303 U.S. 651, 82 L.Ed. 1112—Hub- 
bard v. Southern Ry. Co., 166 S.E. 
802, 203 N.C. 675—MeCord v. Har- 
rison-Wright Co., 153 S.E. 406, 198 
N.C. 742. 

Or.-Schnell v. Howitt, 76 P.2d 1130, 
158 Or. 586—'Christie v. Great 
Northern Ry. Co., 20 P.2d 377, 142 
Or. 321—Bevin v- Oregon-Wash- 
ington R. & Nav. Co., 298 P. 204, 
136 Or. 18, certiorari denied Oro- 
gon-Washington R. & Nav. Co. v. 
Bevin, 52 S.Ct. 21, 284 U.S. 639, 
76 L.Ed. 543. 

Pa.—Keough v. MarKus, 173 A. 768, 
114 Pa.Super. 80. 

S.C.—Tucker v. Holly Hili Lumber 
Co., 20 S.E.2d 704, 200 S.C. 259— 
Brazeale v. Piodmont Mfg. Co., 193 

S. E. 39, 184 S.C. 471—Hice v. Dob- 
son Lumbor Co., 185 S.E. 742, 180 
S.C. 259—Scott V. International 
Agr. Corporation, 184 S.E. 133, 180 
S.C. 1—Covington v. Atlantic Coast 
Line R. Co., 155 S.E. 438, 158 S.C. 
194. 

S.D.—Breon v. Kreen, 225 N.W. 223, 
65 S.D. 160—Bayer v. Chicago, B. 
& Q. R. Co., 220 N.W. 459, 63 S.D. 
116. 

Tenn.—Peters v. Tennessee Cent. 
Ry., 167 S.W.2d 973, 179 Tenn. 
609—^Nashville, C. & St. L. Ry. v. 
Pollard, 14 Tenn.App. 388. 

Tex.—Missouri-Kansas-Texas R. Co. 
of Texas v. Barnaby, Civ.App., 167 
S.W. 235, error refused—Crews v. 
Texas & P. Ry. Co., Civ.App., 149 
S.W.2d 1079, error dismissed, judg- 
ment correct—City of Timpson, 
Civ.App., 119 S.W.2d 146—Gilbert 
V. Mayer, Civ.App., 99 S.W.2d 1021 
—International-Great Northern R. 
R. V. Lowry, Civ.App., 98 S.W.2d 
383, reversed on other grounds In- 
ternational-Great Northern R, Co. 
V. Lowry, 121 S.W.2d 585, 132 Tex. 
272—Hawthorne v. International- 
Great Northern R. Co., Civ.App., 
63 S.W.2d 243, error refused— 
Houston & T. C. R. Co. v. Shep- 
herd, Civ.App., 6 S.W.2d 410— 
Louisiana Ry. & Nav. Co. of Texas 
V. Dislieroon, Civ.App., 296 S.W. 
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250—Amarillo Traction Co. v. Rus- 
sell, Civ.App., 290 S.W. 905. 

Utah.—^Corpus Juris cited iu Roach 

V. Los Angeles & S. Ij. R. Co., 280 
P. 1053, 1050, 74 Utah 545, certio¬ 
rari clcnied 50 S.Ct. 162, 280 U.S. 
613. 71 L.Ed. 655. 

Vt.—Landing v. Town of Pairlee, 22 
A.2d 179, 112 Vt. 127. 

Va.—Southern Ry. Co. v. Wilmouth, 
153 S.E. 874, 154 Va. 582, c^Ttiorari 
deni('d Wilmoutli v. Southern Ry. 
Corporation, 51 S.Ct. 81, 282 U.S. 
878, 75 L.Ed. 775—Norfolk & W. 
Ry. Co. V. Lumpkins, 144 S.E. 485, 
151 Va. 173. 

Wash.—MoGinn v. North Coast 

Stovodoring Co., 270 P. 113, 149 
Wash. 1—Lanclor v. Shannon, 268 
r. 115, 148 Wash. 03. 

W.Va.—Stato ex rei. Cashman v. 
Sims, 43 S.E.2d 805—Towns v. 
Monongahela Ry. Co., 144 S.E. 289, 
105 W.Va. 572—Skidinoro v. West 
Virginia, & P. R. Co., 23 S.E. 713, 
41 W.Va. 293. 

Wyo.—Chicago & N. W. Ry. Co. v. 
Ott, 237 P. 238. 33 Wyo. 200, re- 
hearing denied 238 P. 287. 33 Wyo. 
200 . 

30 C.J. p. 705 noto 21. 

General limitation of risks assumed 
to those ordinarily incident to 
employment see supra § 361. 
Ordluary xisks aud liazards iucideut 
to omploymeut 

Ark.—Bendum-Trees Oil Co. v. Sut- 
ton, 130 S.W.2d 720. 198 Ark. 099— 
Carson v. Dierks Lumber & Coal 
Co., 117 S.W.2d 39, 196 Ark. 163— 
Union Saw Mlll Co. v. Hayes, 90 
S.W.2d 209, 192 Ark. 17—Arkadel- 
phia Sand & Gravel Co. v. Knight, 
79 S.W.2d 71, 190 Ark. 386—Mc- 
Eachin v. Yarborough, 74 S.W.2d 
228, 189 Ark. 434—Seaman-Dun- 

ning Corporation v. Haralson, 29 S. 

W. 2d 1085, 182 Ark. 93. 

Tenn.—Luck v. Louisville & N. R. 

Co., 69 S.W.2d 899, 167 Tenn. 350. 
Ordiuary hazards Incideut to employ- 
xueut 

Ark.—Frazer v. Norman, 42 S.W.2d 
■569,^184 Ark. 434. 

Conn.—Rescigno v. Rosner, 198 A. 

761, 124 Conn. 253. 

Ky.—Cincinnati, N. O. & T. P. R. 
Co. V. Lay, 282 S.W. 560, 214 Ky. 
21 . 

Ordluary daugers aud rlsks of em^ 
ploymeut 

Utah.—Ward v. Denver & R. G. W. 

R. Co., 86 P.2d 837, 06 Utah 564. 

39 C.J. p 706 note 21 [al <1). 

76. U.S.—Atehison, T. & S. F. Ry. 

Co. V. Wyer, C.C.A.Okl., 8 F.2d 30. 
Cal.—Metz v. Southern Pac. Co., 124 
P.2d 670, 51 Cal.App.2d 260. 
Conn.—Wells v. New York, N. H. & 
H. B. Co., 128 A 700, 102 Conn. 
361. 
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rcsulting from a risk so assumcd.'^'’' It will be pre- 
sumccl tbat thc contract was made with reference to 
such risks.'^^ The servantes assumption of such 
risks is in the nature of things a part of his em- 
ploymcnt, and thc cmployer violates no legal duty 
to the cmployce in failing to protect him from dan- 
gers which cannot be escaped by anyone doing 
such work.7^ However, the doctrine that a serv¬ 
ant assumes thc ordinary and usual risks of his em- 
ploynicnt is not favorcd and should not be extend- 
cd beyond its reasonable limits.^O 

b. Dangorous or Extrahaaardous Character of 
Employment 

The rule as to the servantes assumption of risks ordl- 


narily incident to his employment applies notwithstand- 
ing the employment is of a dangerous character or the 
Work Is of a peculiarly hazardous character. 

The general rule that the servant assumes 'the 
risks ordinarily incident to his employment, dis- 
cussed supra subdivision a of this section, applies 
whether the employment is^i or whether the em¬ 
ployment is notS2 of a dangerous or hazardous 
character, or even though the work is of a pe¬ 
culiarly hazardous character.SS The dangerous na¬ 
ture of the Service adds nothing to the liability of 
the master.84 As applicd to plain and obvious dan- 
gers connected with the place of work, the rule is 
said to constitute an exception to the rule discussed 
supra § 202, requiring the master to use ordinary 


Fla.—GalU'spio v. Thernton, 117 So. 
714, 95 Fla. 5. 

IU.—HufC V. Illinois Cont. R. Co., 279 
Ill.App. 323, amrrned 199 N.E. 116, 
362 IU. 95—Worthoy v. Clevcland, 
C., C. & St. L. Ry, Co., 251 Ill.App. 
585. 

lowa.—Anderson v. Sheuerman, 6 K. 

W.2d 125, 232 lowa 705. 

Ky.—B pU v. LouisvilU; & N. R. Co., 
287 S.W. 219, 216 Ky. 42—Royal 
Colliories Co. v. Wells, 276 S.W. 
615, 518, 210 Ky, 600—Hubbard v. 
Louisville & N. R. Co., 273 S.W. 
436, 209 Ky. 614, 

Minn.—Moquin v. Minnoapolis, St. 
P. & S. S. M. Ry. Co., 231 N.W. 
829, 181 Minn. 56, rovoraod on oth- 
or grounds 61 S.Ct. 501, 283 U.S. 
620, 75 L.Ed. 1243, followed In 231 
K.W. 920, 181 Mlnn. 626. 

Misa.—Wilbe Lurnbor Co. v. Calhoun, 
140 So. 680, 163 Mlss. 80. 

Mo.—Z*''sch V. Abra.sivn Co. of Phila¬ 
delphia, 183 S.W.2d 140, 363 Mo. 
658, 166 A.L.R. 460—Clift v. St. 
Louis-San Franclaoo Ry. Co., 9 S. 
W.2d 972, 320 Mo. 791—Hunter v. 
Busy Bee Candy Co., 271 S.W. 800, 
307 Mo. 656. 

N.H.—Ston« V. Howe, 32 A.2d 484, 92 
N.H. 425. 

Tex.—Mlssouri-Kansas-Toxas R. Co. 
of Texas v. Barnaby, Civ.App., 167 
S,W,2d 235, orror refused—Intcr- 
natlonal-Oreat Northern R. R. v. 
Lowry, Civ.App., 98 S.W.2d 383, 
reversed on other ffrounds Inter¬ 
national Grcat Northern R. Co. v. 
Lowry, 121 S.W.2d 686, 132 Tex. 
272. 

Lack of assumption of rlnk arising 
from master's negligence see su¬ 
pra § 362. 

Sxeroise of reasonable care 

(1) A servant assumes ali the or¬ 
dinary, usual, and normal risks of 
the business after master has used 
reasonable care for his protection.— 
Knowlcs v. Southern Ry. Co., 12 S. 
E!.2d 821, 177 Va. 88—Roberts v. 
Southorn Ry. Co., 14S S.E. 256, 151 
Va. 815. 


(2) Employee assumes those risks 
which are incident to his employ¬ 
ment after master has discharged 
his duty of reasonable care to pre- 
vent them.—Sacco v. Delaware & H. 
Co., 210 N.Y.S. 668, 213 App.Dlv. 471, 
amrrned 160 N.E. 553, 241 N.Y. 656, 
certiorari denied 46 S.Ct. 484, 271 

U. S. 669, 70 L.Ed. 1142. 

(3) Ordinary risks which are as- 
sumed by servant are those existing 
after master has done everything he 
is bound to do for purpose of se- 
curing scrvant's safety.—Lander v. 
Shannon, 268 P. 145, 148 Wash. 93. 

77. Ark.—Rice & Holiman v. Hcn- 
derson, 35 S.W.2d 1016, 183 Ark. 
355—Mississippi River Fuci Cor¬ 
poration V. Morris, 36 S.W.2d 607, 
183 Ark. 20-7. 

Ran.—Corpus Juris ^tuoted in Hunter 

V. Barnsdall Refining Co., 268 P. 
86, 88, 126 Kan. 277. 

Tcx.—International & G. N. R. Co. 

V, Schubert, Civ.App., 130 S.W. 708. 
Wash.—Cummins v. Dufault, 139 P. 
2d 308, 18 Wash.2d 274. 

78. Kan.—Corpus Juris quoted in 
Hunter v, Barnsdall Rellning Co., 
2C8 P. 86, 88, 126 Kan. 277. 

Pa.—Palyk v. Pennsylvania R, Co., 
100 A. 961, 256 Pa. 397. 

Utah.—Corpus Juris cited in Roach 
V. Los Angeles & S. S. R. Co., 280 
P. 1063, 1059, 74 Utah 545, certio¬ 
rari deniod «O S.Ct. 162, 280 U.S. 
613, 74 L.Ed. 655. 

179. Kan.—Corpus Juris (luoted in 
Hunter v. BarnsdaU Reflning Co„ 
268 P. 86, 88, 126 Kan. 277. 

39 C.J. p 708 note 24. 

Injury not preventable by ordinary 
care 

The servant assumes the risk of 
an injury that cannot reasonably be 
antici pated and guarded against by 
oxercise of ordinary care.—Lawson 

V. Higgins, 169 S.W.2d 881, 350 Mo. 
1066—Pietraschke v, Pollnow, Mo. 
App., 147 S.W.2d 167. 

80. Ark.—Pederal Compress & 
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Warehouse Co. v. Harmon, 118 S. 

W.2d 239, 196 Ark. 417. 

81. U.S.—Piteairn v. Hunault, C.C. 
A.Ind., 86 P.2d 664. 

Del.—Hendrickson v. Continental Fi- 
bre Co., 140 A. 659, 3 W.W.Harr. 
564. 

Mo.—Morton v. Alton R. Co., App., 
118 S.W.2d 59. 

Tenn.—Tennessee Cent. Ry. Co. v. 

Williams, 9 Tenn.App. 529. 

Wash.—Cummins v. Dufault, 139 P. 

2d 308, 18 Wash.2d 274. ’ 

W.Va.—State ex rei. Cashman v. 

Sims, 43 S.E.2d 805. 

39 C.J. p 700 note 27. 

Work inherently dangerous 
Mo.—Mitchell v. Westport Hotel Op- 
erating Co.. 19 S.W.2d 528, 225 Mo, 
App. 181. 

Tex.—Rio Bravo Oil Co. v. Matthews, 
Civ.App., 20 S.W.2d 342. 

39 C.J. p 709 note 27 [cL 
Obvious dangers 

Where the employment prosents 
spocial featuros of danger which 
are plain and obvious or are appar¬ 
ent to ordinary observation, the risk 
thereof is assumed by the servant. 
Tex.—Wichita Palis & S. R. Co. v. 
Lindley, Civ.App., 143 S.W.2d 428, 
error dismissed, Judgment correct. 
W.Va.—State ex rei. Cashman v. 
Sims, 43 S.E.2d 806—Skidmore v. 
West Virginia & P. R. Co., 23 S. 
E. 713, 41 W.Va. 293. 

82. W.Va.—State ex rei. Cashman v. 
Sims, 43 S.E.2d 805. 

83. Kan.—Corpus Juris (luoted in 
Barlovich v. Union Pac. R. Co., 
.68 P.2d 1061, 1063, 144 Kan. 186. 

39 C.J. p 709 note 27. 

84. Ind.—Myers v. W. C. De Pauw 
Oo., 38 N.E. 37, 138 Ind. 690. 

Kan.—Corpus Juris quoted in Bar¬ 
lovich V. Union Pac. R. Co., 68 P. 
2d 1061, 1063, 144 Kan. 186. 

Miss.—Corpus Juris quoted in An- 
derson-Tully Co. v. Goodin, 163 So. 
636, 638, 174 Miss. 162, 
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care to provide a safe place of work for the serv- 

ant^s 

Nevertheless the rule does not apply where the 
servant is required by his master to enter on a 
hazardous task under an unfulfilled promise to 
point out its hazards to him.86 

c. Maturity, Experience, or Infirmity of Em- 
ployee 

Generally all the ordlnary risks of his employment 
are assumed by a mature or experlenced servant; but It 
has been held that a servant who is of subnormal intelll- 
gence, or physically infirm, or both, does not assume or- 
dinary risks to the same extent as do able-bodied em- 
ployees of normal intelligence. 

The risks, dangers, or hazards ordinarily or nec- 
essarily incident to his employment or occupation 
are assumed by an adult servant, a workman o£ 
mature years,ss or an experienced employee.^^^ Ac- 
cording to some decisions, where to the knowledge 
of the master the servant is of subnormal intelli¬ 
gence, or physically infirm, or both, he does not as¬ 
sume all the ordinary risks of the employment as do 
able-bodied employees of normal intelligence, but 
only such risks as one with his disabilities is able 
to realize and understand,^^ and the view has becii 
takcn that it is the duty of the master to see that 
the servant is competent for his position.^^ How- 
ever, there is also authority to the effect that as 
far as his own safety is concerned, it is for the serv¬ 


ant to determine for himself whether physical in- 
firmities known to himself shall bar him from any 
particular emplojmicnt,^^ and if by rcason of any 
physical infirmity he is injured while doing work 
which he has undertaken to do he assumes the risk 
of the injury and cannot recover thcrcfor.^S Youth 
or incxperience of servant as affecting assumption 
of risk is discussed infra §§ 412-420, and assump- 
tidn of risk of in>ury from overexertion infra §§ 
390, 401. 

§ 373. - Risks Caused by Changing Con- 

dition of Place as Work Progressas 

A servant assumes the risk of Injury from changing 
conditions where he Is engaged In work which, as It 
progresses, necessarlly and constantly changes the condi- 
tlon of the place of work and the character thereof for 
safety. 

Where ,a servant is engaged in work that, in its 
progress, ncccssarily and constantly changes the 
condition of the place of work and the character 
thereof for safety, he assumes the risk of injury 
therefrom.^^ Stating this proposition in another 
form, the servant assumes the risk of injury where 
the very work in which he is engaged creates the 
danger as the work progresses.^5 Jhis constitutes, 
a well-established exception to the general rule, 
discussed supra § 201, that it is the duty of the mas¬ 
ter to furnish a reasonably safe place to work.®® 
However, the servant does not assume every risk of 


86. Md.—Gans Salvage Co. v. 
Byrnes, 62 A. 155, 102 Md. 230, 1 L. 
R.A..N.S., 272. 

89 C.J. p 710 note 30. 

86. 111.—McCormlck Harvesting 
Mach. Co. V. Burandt, 26 N.E. 588, 
136 111. 170. 

Assurances of master generajly eee 
infra § 404. 

87. Ark.—Everton Silica Sand Co. v. 

Hlcks, 125 S.W.2d 793, 197 Ark, 

980. 

88. 111,—Johnson v. Scandrett, 16 N. 
E.2d 171, 296 Ill.App. 198. 

Mo.—Russell V. Missouri Pac. R. Co., 
295 S.W. 102, 316 Mo. 1303, certio¬ 
rari denied Missouri Pac. R. Co. v. 
Russell, 48 S.Ct. 114, 275 U.S. 561, 
72 L.Ed. 421. 

89. Ark.—Louis B. Siegel & Co. v. 

Moore, 161 S.W.2d 887, 204 Ark. 

'50. 

90- Ark.—^Warren Vehicle Stock Co. 

V. Siggs, 120 S.W. 412, 91 Ark. 102. 
Kan,—Haines v. Payne, 203 P. 707, 
110 Kan. 269. 

91. Ark.—^Warren Vehicle StoOk Co. 

V. Siggs. 120 S.W. 412, 91 Ark. 102. 
89 C.J. p 7,10 note 84. , 

9(9. Ala.—Tenhessee Coal, Iron & R. 


Co. V. Moody, 68 So. 274, 192 Ala. 
364, L.R.A.1916B 369. 

Workman not oomplalnlng of physl- 
cal incapacity 

A workman presenting himself for 
Work carrying logs and taking wa- 
ges therefor and not complaining of 
physical incapacity represents him¬ 
self as capable of carrying more 
than a llght load on soft and uneven 
ground.—Harris v. Pounds, 187 So. 
891, 185 Miss. 688. 

93. Ala.—Tennessee Coal, Iron & R. 
Co. V. Moody, 68 So. 274, 192 Ala. 
364, L.R.A.1915E 3-69. 

39 C.J. p 710 note 36. 

94. Ark.—M. E. Glllloz, Inc., v. Lan- 
‘caster, 113 S.W.2d 709, 195 Ark. 
688—Howell v. Harvill, 50 S.W.2d 
597, 185 Ark. 977. 

Ga.—Powell v. Shurling, 179 S.E. 653, 
61 Ga.App. 67. 

Kan.—MoCoy v. Atehison, T. & S- E. 

Ry. Co., 284 P. 417, 129 Kan. 781. 
Mlss,—City of Tupelo v. Payne, 168 
, So. 283, 176 Miss. 245. 

Mo.—Kelso V. W. A. Ross Const. Co., 
85 S.W.2d 527, 337 Mo. 202—Corpus 
Jnrls auoted In Karlin v. Kansas 
City Public Service Co., App., 30 
S.W.2d 103*2, 1034. 

Okl.—McCracken v. Franco-Dominion 
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Development Corporation, 117 P.2d 
135, 189 Okl. 354. 

39 C.J. p 710 note 43. 

Bemolltion of structure 
La.—Radford v. Gibert, App., 12 So, 
2d 612. 

39 O.J. p 710 note 43 [d], 

95. Mo.—Corpus Juris guoted In 
Karlin v. Kansas City Public Serv¬ 
ice Co., App., 30 S.W.2d 1032, 1034. 

39 C.J. p 711 note 44. 

Changed conditions brought ahout 
hy servant 

U.S.—Atehison, T. & S. F. Ry. Co. v. 

Wyer, C.C.A.Okl., 8 P.2d 30. 

N.H.—Stone v. Howe, 32 A.2d 484,. 
92 N.H. 425.* 

Vt.—Landing v. Town of Fairlee, 22 
A.2d 179, 112 Vt. 127. 

96. Kan.—MeCoy v, Atehison, T. 

S. P. Ry. Co., 284 P. 417, 129 Kan. 
781. 

Mo.—Corpus Juris giuoted In Karlir? 
V. Kansas City Public Service Co., 
App., 30 S.W.2d 1032, 1034. 

Vt.—Landing v. Town of Fairlee, 2? 

A.2d 179, 112 Vt. 127. 

39 C.J. p 711 note 45. 

Temporary dangers 
Obligation rests on servant, and 
not on master, to look after safety 
of working place as to all temporary 
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danger from changing conditions, but only'such as 
are necessarily incident to the work;^'^ and if the 
master enhances the danger by any negligent act 
or omission the servant does not assume the risk 
of injury thcrefrom.®8 Also the rule does not apply 
wherc the master, after his attention had been 
called by the servant to the probable danger of the 
work, directcd him to continue unless the dangers 
were so obvious that no ordinarily prudent person 
would have done the work.®® 

Consiructicn and alteration, Where the work in 
which the servant is engaged is that of construc- 
tion, he assumes the risks incident to the constantly 
changing condition of the uncompleted building or 
structure on which he is at work, as these are risks 
which are ordinarily incident to the work which he 
has undertaken.i Nevertheless, if the danger inci¬ 
dent to the work is increased by the negligence of 
the master in any duty dcvolving on him for the 
servantes protection, the latter does not assume the 
increased risk.^ 

Generally, where a servant assists in making al- 
terations in the place of work where he is employed, 
he assumes the risk incident to so doing;® but 
where the litter left by a carpenter is, with other 
debris left by other workmen, swept along the place 
where it is necessary for him to walk, it has been 
held that the risk of slipping on such debris is not an 


ordinary incident of his wark.** 

§ 374. - Risks Incident to Duty of Dis- 

covering or Remedying Defects 

A servant assumes the risks arising out of defects In 
the place of work, or in the tools, appliances, or Instru- 
mentalities for doing work, which it is his duty, under 
the contract of employment, to discover or remedy. 

Where by the terms of the contract of hiring, 
it is the duty of the servant to make an inspection 
for and to discover defects in the place of work, or 
in the tools, appliances, or instrumentalities for do¬ 
ing the work, or to remedy such defects, or to do 
both, the risks assumed by him are materially dif¬ 
ferent from those assumed by a servant working 
in or about such place or with such tools, appliances, 
and instrumentalities, and he assumes the risks aris¬ 
ing out of these defects,5 although the very nature 
of the work enlargcs or multiplies the risks.® This 
is an exception to the general rule, discussed supra 
§ 201, that the master is bound to furnish the serv¬ 
ant with a reasonably safe place to work and with 
reasonably safe tools, appliances, and instrumental¬ 
ities for doing the work,^ and also to the well-set- 
tled general rule discussed infra § 381, that the 
servant ordinarily is not charged with the duty of 
inspection for the purpose of discovering latent de- 
'fects or dangers.8 The rule is not affected by a 
state statute a.uthorizing a recovery for an injury 


dangers which ordinarily arise in 
usual progress of particular work; 
and when two employees work side 
by side on task of manual labor this 
obllgation rests on «ach of them.~ 
Barron Motor Co. v. Bass, 160 So. 
202, 167 MIss. 786. 

97. Mo.—Corpus Juris quoted iu 
Karlin v. Kansas City Public Serv¬ 
ice Co., App., 30 S.W.2d 1032, 1034. 

Wash.—McLeod v. Chicago, M. & P. 
S. R. Co., 117 P. 749, G5 Wash. 
62. 

98. Mo.—Corpus Juris gtiotod iu 
Karlin v. Kansas City Public Serv¬ 
ice Co., App., 30 S.W.2d 1032, ,1034. 

89 C.J. p 711 noto 47. 

99. Ky.—Owensboro v. Gabbert, 122 
S.W. 178, 135 Ky. 34*6, 135 Am.S. 
R. 462, 21 Ann.Cas. 705. 

39 C.J. p 711 note 48. 

Oboying order after notice or cona- 
plaint generally sce infra S 402, 

1. Kan.—Corpus Juris «luoted lu 
Barlovich v> Union Pac. R. Co., 58 
P.2d 1061, 1063, 144 Kan. 186. 

Mlss.—City of Tupolo v. Payne, 168 
So. 283, 176 Miss. 246. 

Okl.—Corpus Juris clted lu Kansas 
City Bridge Co. v. Gravitt, 106 P. 
2d 7S’7, 771, 188 Okl. 30. 

89 C.X p 711 note SO. 

9, Colo.—Colorado Midland R. Co. 


V. Naylon, 30 P. 249, 17 Colo. 501, 
31 Am.S.R. 335. 

39 C.J. p 712 note 51. 

3. Pa.—Rooney v. Carson, 28 A. 996, 
161 Pa. 26. 

4. Mo.—Becker v. Pederal Garage 
Co., 38 S.W.2d 473. 

5. U.S.—Baltimore & 0. R. Co. v. 
Brandcnberger, C.C.A.Ohlo, 74 P. 
2d 593. 

Minn.—Leonard v. Northern Pac. Ry. 

Co., 263 N.W. 43C, 19*5 Minn. 484. 
Mo.—Brooks v. Kansas City Gas Co., 
127 S.W.2d 427, 343 Mo. 1.226. 

N.Y.—Kowalsky v. Conreco Co., 100 
N.E. 20'6, 264 N.Y. 126, reargument 
denied 191 N.B. 620, 264 N.Y. G'74. 
Tex.—City of Teague v. Radford, 
Com.App., 63 S.W.2d 376—Corpus 
Juris clted iu Thomas v. Missouri 
Pac. R. Co., Civ.App., 289 S.W. 
448, 449. 

Va.—Corpus Jurts qtuoted lu Chesa- 
peake & 0. Ry. Co. v. Butler, 177 
S.E. 195, 197, 163 Va. 626. 

39 C.J. p 712 note 54. 

Ordinary rislus 

These risks are classifled as risks 
ordinarily incident to the employ¬ 
ment. 

Minn.—Praker v. St. Paul, M. & M. 

R. Co., ,19 N.W. 349, 32 Minn. 64. 
Va.—Corpus Juris guoted iu Chesa- 
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peake & O. Ry. Co. v. Butler, 177 
S.E. 195, 197, 163 Va. 626. 

Master meohauio haviug* duty to see 
that platfotm was safe 
U.S.—Consolidated Textile Corpora¬ 
tion V. Shipp, C.C.A.N.C., 41 P.2d 
479. 

Xt is isuplied in contract of exu* 
ploymeut that the ernployee is to 
work on the premises in the con¬ 
dition in which, if he makes a rea- 
sonablo examlnation, the premises 
wlll appoar to be, and he assumes 
the risk of the condition of the 
premises except as to defects which 
such an examination would fail to 
roveal.—Starr v. Chafitz, 67 N.B.2d 
567, 317 Mass. 227—^Keough v. E. 
M. L.oew's, 21 N.B.2d 971, 303 Mass, 
364. 

6. Va.—Corpus Juris guoted lu 
Chesapeake & O. Ry. Co. v. Butler, 
177 S.E. 195, 19'7, 163 Va. 626. 
39 C.J. p 713 note 65. 

7- ,Va.—Corpus Juris quoted lu 
Chesapeake & O. Ry. Co. v. Butler, 
177 S.E, 195, .197, 163 Va. 626. 

39 C.J. p 713 note 67. 

8. Va.—^^Chesapeake & O. Ry, Co, v. 
Butler, 177 S.E. 196, 163 Va. 626. 
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to the servant caused by any defect in the ways, 
Works, machinery, or piant o£ the master,^ or which 
provides that it shall not be an assumption of risk 
for an employee to remain in the employment after 
knowledge of the defect or negligence causing the 
injury unless it is his duty to remedy the defect.^o 

This rule has bccn applied with respect to a con- 
siderable variety of places of work and tools, ap- 
plianccs, and instrumcntalities for work, such as 
cross arms on telephone poles,^i drift pins ,^2 elcc- 
tric light wires,^3 elevators,!^ poles used by electric 
light, telephone, telegraph, or traction companies,^^ 
roofs of buildings,^® and truck wheels.^'^ 

It does not apply where the facts do not bring 
the case within it,^8 as where the duty of inspec- 
tion^9 or of making a dangerous place safe^O does 
not rest on the employee in question as part of his 


employment. It has no application to risks caused 
by the master^s negligence;^! a servant, although 
engaged in making a dangerous place safe, assumes 
only the risk usual and incident after the master 
has used due care to discpvcr the extent of the 
dangers of the place.^^ 

§ 375 . - Application of Foregoing Princi¬ 

pies Generally • 

Where the master has exercised ordlnary care to 
furnish the servant with a reasonably safe place for 
work, or with reasonably safe machinery, tools, and ap- 
pllances, the servant assumes ali risks ordinarily Inci¬ 
dent thereto. 

Where the master has exercised ordinary care 
to furnish the servant with a reasonably safe place 
for work,23 or with reasonably safe machinery, 
tools, and appliances,24 the servant assumes ali risks 
ordinarily incident thereto. 


9. Ala.—Maddox v. Chilton Ware- 
house & Mfg. Co., '56 So. 93, 171 
Ala. 216. 

EfCect of Federal Employers' Liabil- 
ity Act see infra § 378. 

10. Ala.—Cllntop Min. Co. v. Brad- 
ford, 69 So. 4, 192 Ala. 576—Look- 
out Euel Co. V. Phillips, 66 So. 946, 
11 Ala.App. 657. 

11. Mo.—Roborts v. Missouri & K. 
Tei. Co., 66 S.W. 165, 166 Mo. 370. 

12. N.J.—CampbQll V. T. A. GlUes- 
pie Co., 66 A. 276, 69 N.J.Law 27^0. 

39 C.J. p 713 note 67. 

13. La.—Smart v. Louislana Elec¬ 
tric Light Co., 17 So. •346, 47 La, 
Ann. 869. 

N.O.—White v. Thomasville Light & 
Power Co., 66 S.E. 210, 161 N.C. 
366. 

14. U.S.—Reed v. Moore & McFer- 
rin, Tenn., 153 F. 368, 82 C.C.A. 
434, 25 L.R.A.,N.S., 331. 

Mass.—Archer v. Eldredge, 90 N.E. 
'5'25, 204 Mass. 323. 

U5. Tex.—Abilene Light, etc., Co. v. 
Robinson, 131 S.W. 299, 62 Tex.Civ. 
App. 219. 

39 C.J, p 7,13 note 70 [a], [b]. 

16. Ky.—Eaisey v. Wagner, 172 S. 
W. 942, 162 Ky. 654, L.R.A.1915D 
157. 

39 C.J. p 713 note 71. 

17. Mich.—Riftel v. Union Truck 
Co., 147 N.W. 622, 180 Mich. 673, 

18. Ark.—Simms Oil Co. v. Seago, 
63 S.W,2d 834, 187 Ark, 1089. 

Conoealed negligreiice of fellow serv. 
aut 

An employee having the duty, 
among others, of cleaning up around 
oil Wells did not assume the risk of 
stumbling over a broken bolt which 
another employee, charged with the 
same duty, negligently left on a 
platform and covered with sand so 


that it was not discoverable by an 
ordinary inspection on the part of 
plalntifC.—Simms Oil Co. v. Seago, 
supra. 

19. N.H.—Glidden v. Public Service 
Co. of New Hampshire, .183 A. 865, 
88 N.H. 4. 

20. Wash.—Rustan v. Southern 
Alaska Canning Co., 205 P. 369, 119 
Wash. 360. 

89 C.J. p 712 note 64 [hj, p 713 note 
’ 66 [a]. 

21. Ind.—Domeslic Block Coal Co. 
V. Holden, 103 N.E. 73, 56 Ind.App. 
634. 

39 C.J. p 713 note 73. 

Lack of assumption of risks due to 
master’s negligence generally see 
supra § 362. 

21^. Mo.—Fleming v. What Cheer 
Min. Co., 186 S.W. Iir6, 104 Mo. 
App. 206, 

23. Ark.—Southwestern Bell Telo- 
phone Co. v. Oasson, 138 S.W.2d 
406, 199 Ark. 11-40. 

Or.—Leavitt v. Stamp, 293 P. 414, 
134 Or. 191. 

39 C.J. p 714 note 77. 

011 ou driveway of flUiug statlou 
Oil, dripped from automobiles, on 
the driveway of a filling station is a 
usual and natural condition, and the 
risk arising therefrom Js assumed 
by a fllling station employee as an 
ordinary, natural, and nocessary in¬ 
cident to the conduct of the busi- 
ness.—^Hunter v. Barnsdall Refining 
Co., 268 P. 8'6, 126 Kan. 277. 

Bisks atteudiug use of rallroad de- 
pot platform are, with respect to the 
master, assumed by an employee of 
a consignee who, under his employ¬ 
ment involving such uso, is remov- 
ing cernent from a railroad car and 
placing it on the platform.—Bosarge 
V. Gaines, C.C.A.Mlss., 9,3 P.2d 800. 
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XTse of streets and highways by 

servants in performance of their du- 
tios requires thom to assume and to 
bear the same rolation to other usr 
ers of streets and highways as they 
would use in their own private af- 
fairs.—Traders Gompress Co. v. 
Steigler, 169 P.'2d 206, 197 Okl. 204. 

24. Fla.—^Duncan v. Growors Equip- 
ment Co., 1 So.2d 458, 146 Fla. 616. 
Kan.—Fishburn v. International Har- 
vestor Co.. 138 P.2d 471, .167 Kan. 
43—Crouch v. Missouri Pac. R. Co., 
276 P. 81, 128 Kan. 26. 

S.D.—Breen v. Kroen, 225 N.W. 223, 
'65 S.D. 160. 

Tex.—City of Panhandle v. Byrd, 
Civ.App., 77 S.W.2d 904, reveraod 
on other grounds 106 S.W.2d 660, 
130 Tex. 96. 

89 C.J. p 714 note 80. 

Slpliou 

If ihere was any risk in the use 
of a siphon, it was an ordinary risk 
incident to the businoss and was 
assumed by the employee,—Arkan- 
sas-Louisiana Gas Co. v. Tlllman, 
144 S.W.2d 1077, 201 Ark. 437. 

Ohvious couditlou of stepladder, if 
the stepladder was less rigid or sta- 
ble than an ordinary stepladder, was 
a known risk Incident to employ¬ 
ment, which risk became a part of 
contract of employment.—Sjostedt v. 
Webster, 28 N.E.2d 239, 306 Mass. 
344. 

Employee lu charge of maohlues 

Corporation was not llable for em- 
ployee's death caused by burns from 
explosion while employee was at 
work in a room where machines in 
his charge were making a fuel mix¬ 
ture of air and natural gas and of 
air and vapor of gasoline, since em¬ 
ployee assumed risk of his employ¬ 
ment.—Bonner v. Texas Co., C.C.A. 
Tex.. 89 F.2d 291. 
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The gencral nile, discussed supra § 372 a, that a 
servant assumes ali the risks ordinarily incident to 
his eniployment has been applied to the risks ordi¬ 
narily incident to the respective employments of a 
carpenter^s helper,^^ farm worker,^^ fireman,27 gin- 
ner,28 laborer in a clay tile factory,29 lineman,30 
night watchman,3i physician^^ qj- nurse^S in a state 
hospital or sanitarium, sawyer,34 steel worker,35 and 
truck drivcr.36 So too a servant engaged in pick- 
ing up trash assumes a risk from dust that is obvi- 
ously inherent in the work he is cmployed to do.37 

Occupational discasc, Apart from statute, the 
risk of contracting a disease incident to an occupa- 
tion, and not attributable to the mastcr’s negligcnce, 
is regarded as an ordinary onc^^S assumed by the 
servant and the master is not liable in such 
case.^^O 

§ 376. -Mining, Quarrying, and Exca- 

vating 

An employee engaged In mining or excavating Is 
wlthin the rule that a servant assumes the risks ordi¬ 
narily Incident to his employmant, as well as the rule 
that he assumes the risks arising from the constantly 
changing condition of his place of work, and, where It is 
his duty under the contract of employment, to discover 
op remedy defects, the rule that he assumes the risks at¬ 
tendant on the performance of such duty. 

The rule, discussed supra § 372 a, that a servant 
assumes the risks ordinarily incident to the cmploy- 
ment applies to risks ordinarily incident to the work 


of mining, quarrying, and excavating."* 1 So too, in 
accordance with the rule discussed supra § 373 em- 
ployees engaged in mining or excavating assume 
the risks arising from the constantly changing char¬ 
acter of their working place as caused by the work 
itself as it progressos,^2 at least as far as their em- 
ployment permits them to make an examination 
thereof or to make altcrations looking to their 
greater security;^3 and for obvious reasons, where 
it is an incident of the employment for a miner to 
make his own place of work, any dangers arising 
from the work as it progresses, due to changing 
conditions, are assumed by him.^"* Furthermore, 
the rule, discussed supra § 374, that a servant whosc 
duty it is to make inspection for defccts in the place 
of work or in the tools, instrumentalities, or appli- 
ances for work, or to remedy such defects, or to do 
both, assumes the risk incident to the work, applies 
in the case of servants of mining companies whosc 
contracts of employment require them to do this 
class of work."*^ 

§ 377 . - Shipping 

A servant In a shipping Industry is wlthin the rule 
that a servant assumes ali the risks ordi-narily incident to 
his employment. 

The rule, discussed supra § 372 a, that servants 
assume ali the risks which are ordinarily incident 
to the employment in which they are engaged ap¬ 
plies to persons engaged as servants in shipping in- 
dustries.^® 


Assisting* in work 

Ernployeo of atave mill operator 
injured In assistingr with work on 
equallaing* waw assunned tho risk of 
injury.—Froman v. J. R. 

Stavo & II«adIng Co., 123 S.W.2d 
1081, ,107 Ark. 545. 

2B. U.S.—Great Northern Ry. Co, v. 

Nelson, C.O.A.Minn., 00 F.2d 84. 
ae. S.D,—Breen v. Kreon, 225 N.W. 
223, 55 S.B. 1'50. 

Bisk attendant on handlinsr and care 
of cow 

Or.^Schnell v. Howitt, 76 P.2d 1130, 
158 Or. 68-6. 

flfT. N.Y.—Miller v. City of Albany, 
287 N.Y.S. 880, 158 Misc. 720, af- 
nrmed 286 N.Y.S. 326, 247 App.Biv. 
848. 

28. Ga.—Abercrom?>ie v. Ivey, 200 S. 
E. 561, 65 Ga.App. 206. 

29. Mo.—Braden v, Priederichsen 
Floor & Wall Tilo Co., 15 S.W.2d 
923, '223 Mo.App. 700. 

30. N.H.—Fortier v. Concord Elec¬ 
tric Co., 32 A.2d 801, 92 N.H. 492. 

31. Ga.—Newman v. Griflfln Foundry 
& Machina Co., 144 S.E. 386, 38 
Ga.App. 518. 


32 . W.Va.—State ex rei. Oashrnan v. 
Slms, 43 S.E.2d 805. 

33. N.Y.—HerVick v. State, 32 N.Y. 
S.2d C07, 177 Misc. 1009. 

34. Ark.—Chica^o, R. I. & P. Ry. 
Co, V. Daniel, 2'73 S.W. 16, 169 Ark. 
23. 

Mi8.s.—Vehicle Woodstock Co. v. 

Bowles, 128 So. 98, 1'58 Miss. 346. 
S.C.—‘Singleton v. McLeod, 8 S.E.2d 
908, 193 S.C. 878. 

35. Mo.—Mitchell v. We.stport Hotel 
Operating Co„ 19 S.W.2d 528, 225 
Mo.App. 181. 

36. N.C.—Holeman v. Pensacola 
Shiphuilding Co., 134 S.E. 647, 192 
N.C. 236. 

37. Mo.—Hogue v. St. Louis-San 
Prancisco Ry. Co., App., 20 S.W.2d 
301. 

38. Ala.—^American Mut. Ldahllity 
Ins, Co. V. Agricola Furnace Co., 
183 So. 677,, 236 Ala. 535. 

Occupational disease is hazard of in- 
dustry 

U.S.—Grammer v. Mid-Continent Pe¬ 
troleum Corporation, C.C.A.Okl., 71 
F.2d 38, certiorari denied 55 S.Ct. 

, 82, 293 U.S. 571, 79 E.Ed. 670. 
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39. U.S.—Martin v. Eaglo Plchor 

Co., D.C.Mo., 21 F.Supp. 142. 
39 C.J. p 705 note 21 fb]. 

40. U.S.—Martin v. Eagle Plchor 
Lead Co., D.C.Mo., 21 F.Supp. 14'2. 

39 C.J. p 706 note 21 Ib). 

41. Ark.—^W<‘f^tern Goai Sc Mining 
Co. V. Harri.son, '«82 S.W. 626, 122 
Ark. 125. 

39 C.J. p '714 note 84. 

Mlssed shots 

A miner afisumes the risk and haz- 
ard incident to missed shots in the 
place where he is working after or¬ 
dinary precautions to remove them 
have been taken.—Ounningham v. 
Doe Run Lead Co., Mo., 4 S.W.2d 802. 

42. Ky.—Mackie, Thompson, Tamm 
Corporation v. Capps, 17 S.W.2d 
215, 229 Ky. 3S8. 

39 C.J, p 716 note 87. 

43. Mont.—Morelli v. Twohy Bros. 
Co., .170 P. 767, '64 Mont. 3'66. 

44. Mont.—Allen v. Bear Creek Coal 
Co., 115 P. 673, 43 Mont. 269. 

39 C.J. P 715 note 89. 

45. Ky.—Boyd v. Crescent Coal Co., 
133 S.W. 777, 141 Ky. 787. 

89 C.J. P 716 note 01. 

46. Wash.—Hartford v. Northwest- 
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§ 378, -Operatiori of Railroads 

a. In general 

b. Operation or switching af trains, cars, 

or locomotives 

c. Working on or near track 
a In General 

At common law, and under some statutes, a servant 
of a railroad company assumes all the risks ordlnarlly 
Incident to his employment. 

In accordance wkh the rule as to other servants, 
discussed supra § 372, in the absence of a statute 
to the contrary,*^ a servant of a railroad company 
assumes all the risks ordinarily incident to his em- 
ployment.^S xhe rule is the same under some state 
railroad employers’ liability acts.*^^ A state consti- 
tutional provision rclieving certain railroad em- 
ployees from the doctrine of assumed risk has been 
held not to apply to employees not engaged in any 
hazardous railroad work.^o 

Discovery or remedy of defccts. The general 
rule, discussed supra § 374, that a servant, whose du- 
ty it is to discover or rei;nedy defects in the placc of 
Work or in the tools, appliances or instrumentalities 
furnished for work, or to do both, assumes the risks 
ordinarily incidental to that character of work, ap- 
pHes to servants of a railroad company who are 


hired for the performance of these duties, such as 
servants performmg Services of the character un¬ 
der consideration on bridges,®! tunncls,52 cars,^^ 
locomotives,54 or railroad tracks and roadbeds.55 
So also the rule was applied under the Federal Em- 
ployers^ Liability Act prior to its amendment.5® 

Defective cars or locomotives heing haulcd for 
repalr. Where the Service for which the servant 
is employed is the handling of defective locomotives 
and cars which are being haulcd to a place where 
they may bc repaircd, the servant assumes the ex¬ 
tra risk incident to the defective condition thereof, 
since this is a risk incident to the employment.57 

Cars of other railroad companies. The risk at- 
tending the transportation or use by a railroad com¬ 
pany of cars of other railroad companies has been 
held to be one of the risks which a servant assumes 
in undertaking the employmcnt.ss yowever, it has 
also been held that a railroad company^s duty of in- 
spection requires more careful inspcction by it of a 
car of another railroad company than is required of 
an employee under the doctrine of assumed risk.59 

b. Operation or Switching of Trains, Cars, or 
Locomotives 

In the absence of a statute to the contrary, brake* 
men, swltchmen, or other employees engaged in the 


ern Stevedoringr Co., 269 P. 831, 
148 Wash. 601. 

39 C.J. p 715 note 93. 

Bale In adzulralty and at coxrnnon 
law Is same with reference to as- 
sumplion of risk.—MePherson v. 
Twin Harbor Stevedoring & Tug Co., 
246 P. 747, 139 Wash. 1. 

47. Fla.—^Atlantic Coast Line R. Co. 
V, Fogleman, 168 So. 108, 117 Fla. 
334. 

Bffiect of Fedoral Employei's’ Liabil¬ 
ity Act, including amendment of 
Aug. 11, 1939, c 685, § 1, 45 U.S. 

O. A. § '54, on defense of assump- 
tion of risk see supra § 359. 

48. U.S.—Deere v. Southern Pac. 
Co., C.C.A.Or., 123 F.2d 438, certio¬ 
rari denled 62 S.Ct. 916, 315 U.S. 
819, 86 L.Ed, 1217—Reynolds v. 
New York, 0. & W. Ry. Co., C.C.A. 
N.T., 42 P.2d 164. 

Ark.—Corpus Jxirls ^tuoted In Mis- 
souri Pac. R. Co. v. Guy, 167 S.W. 
2d 11, 14, 203 Ark. 166, certiorari 
granted Guy v. Missouri Pac. R. 
Co., 62 S.Ct. 1046, 316 U.S. 655, 86 
L.Bd. 1’785, certiorari dismissed 63 
S.Ct. 22, 317 U.S. 702, 87 L.Ed. 
561. 

111,—Chlcago, R. I. & P. Ry. Co. v. 
Benson, 185 N.E. 244, 362 111. 195, 
certiorari denled Chicago, R. I. & 

P, Ry. Co. V. Benson, 54 S.Ct. 63, 
290 U.S. 63G, 78 L.Ed. 553. 


Kan.—Hunt v. Missouri Pac. R. Co., 
255 P. 70, 123 Kan. 348. 

Tex.—Louisiana Ry. & Nav. Co. of 
Texas v. Disheroon, Civ.App., 295 
S.W. 250. 

Utah.—Corpus Juris clted iu Roach 

V. Los Angeles & S. L. R. Co., 280 
P. 1063, 1059, 74 Utah 645, certio¬ 
rari denied 50 S.Ct. ,162, 280 U.S. 
613, 74 L.Bd. 655, 

W.Va.—Towns v. Monongahela Ry. 

Co., 144 S.E. 289, 10'5 W.Va. 572. 
Wyo.—Chicago & N. W, Ry. Co. v. 
Ott, 237 l^ 238, 33 Wyo. 200, re- 
hearing denied 238 P. 287, 33 Wyo. 
200, certiorari denied 46 S.Ct. 201, 
269 U.S. 685, 70 L.Ed. 425. 

39 C.J. p 716 note 96. 

49. U.S.—Norfolk & W. Ry. Co. v. 
Kratz^r, C.C.A.Ohio, 37 F.2d 622. 

Mont.—Palmer v. Great Northern 
Ry. Co., 170 P.2d 768. 

50. Va.—Sutphin v. Norfolk & W. 
Ry. Co., 144 S.E. 436, 151 Va. 278. 

61. Va.—Roberts v. Southern Ry. 
Co., 144 S.E, 863, 151 Va. 815, re- 
hearingr denied 145 S.E. 256, 151 
Va. 816. 

39 C.J. p 721 note 49. 

52. Ky.—Payne v. Blondell, 270 S, 

W. 725, 208 Ky. 122. 

53. La.—Borde v. New Orleans & 
G. N. R. Co., App., 140 So. 810. 
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Tex.—Thomas v. Missouri Paq. R. 

Co., Civ.App., 289 SW. 448. 

39 C.J. p 721 note 50 [a] (1). 

54. Okl.—Kansas City Southern Ry. 
Co. V. Hoyle, 90 P.2d 1042, 185 Okl. 
211 . 

89 C.J. p 721 note 60 [a] (2). 

55. Ga.—Southern Ry. Co. v. Cole- 
man, 157 S.E. 239, 42 Ga.App. 649. 

Mo.—Stewart v. St. Louis-San IfYan- 
ciSco Ry. Co., App., 62 S.W.2d 231. 
39 C.J. p 72,1 note 61. 

56. Tonn.—Luck v. Louisville & N. 
R. Co., 69 S.W.2d 899, 167 Tenn. 
360. 

W.Va.—Reynolds v. Virglnian Ry. 

Co., 180 S.E. 271, 116 W.Va. 331. 

39 C.J. p '713 noto 61. 

Pire patroLman following trains to 
watch for flres 

N.Y.—Keppler v. New York Cent. R. 
Co., 32 N.Y.S.2d '673, 263 App.Div. 
199. 

57. U.S.—Chesapeake & 0. R. Co. v. 
Hennessey, Ky., 96 P. 713, 38 C.C. 
A. 807. 

39 C.J. p 719 note 17. 

58. Mo.—Thomas v. Missouri Pac; 
R. ,Co., 18 S.W. 980, 109 Mo. 187. 

39 C.J. p 72,1 note 45. 

59. S.C.—Rho des v. Southern Ry. 
Co., 19.8 S.E. 382, 188 S.a 2.28. 
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operation or svvftching of tra^ns, cars, or locomotlvea aa> 
sume the risks ordinarily Incident to theFr reepective cm- 
ployments. 

In the absence of a statute to the contrary, an 
employee of a railroad company assumes the risk 
attending the orclinary and necessary operation of 
trains.®® Servants engaged in the operation of 
trains, cars, or locomotives,®! such as conductors,®^ 
brak'cmen,®3 an-d firemen,®^ assume the risks ordi¬ 
narily incident to their respective cmployments; 
and likewise a switchman assumes the risks ordi¬ 
narily incident to his duties.®® Among the risks so 
assumcd are those arisiiig from the boarding of, 
and riding on, moving cars or locomotivcs as the 
occasion demands,®® the bumping, jarring, jerking, 


and jolting of trains as usually operated®^ or when 
stopped suddenly as the resuit of an emergency,®® 
the switching of cars according to the ordinary 
and customary methods,®^ the making of flying 
switches^® although against the rules where the 
rules bave been abrogated by habitual disregard,*^^ 
inclement weather conditions,'^^ jow overhead bridg- 
es,73 and the operation known as ‘^bucking” snow, 
when conducted in the customary manner.*^^ How- 
ever, the risk incurred by a brakeman while aiding 
in repairing a split switch is not an ordinary risk of 
his employment precluding recovery under the Fed- 
eral Employers* Liability Act where repairing a 
split switch is not a part of his regular duties and 


60. Tenn.—Thornton v. Naahville, C, 
& St. Ij. riy. Oo., 5' Tenn.App. 6. 

61. Utah.—C?orpus Jtirls cited in 
Roach V. Loa AngeUs & S. L. R. 
Co., 280 P. 1063, 1060, 74 XJtah 545. 
certiorari denied 60 S.Ct. 162, 280 
XT.S. 618. 74 L.Ed. 665. 

39 C.J. p 717 note 99. 

Effect of Fecleral Employers’ Liabil¬ 
ity Act on defenso of assumptlon 
of risk see supra § 350. 

Trnder Pederal Pmployers’ Xilablll- 
ty Act prior to it,s amendment, a 
trainman assumcd tho risk of usual 
and ordinary handUnff of a train.— 
Mullon V. Lowdcn, 124 S,W.2d 1152, 
344 Mo. 40. 

62. S.C.—Hilton V. Southern Ry. 
Co., '7 S.E.2d 161, 192 S.C. 476. 

xmder Pederal Eaiployers’ Iilabllity 
Act before amexLdment 
Tox.—Houston & T. C. R. Co. v. 
Shepherd. Civ.App,, 6 S.W.2d 410. 

63. Ky,—Oriffsby v. Louisville & N, 

R. Co., .114 S.W.2d 775. 272 Ky. 
709. 

Me.—Morcy v. Maine Cent. R. Co., 

133 A. 92. 126 Me. 272. 

Pa.-^McAvoy v. Philadelphia & R. 

Ry. Co., 128 A. 824, 283 Pa. 133. 
Wash.—Frlermood v. Oregon-Wash- 
ington R. & Nar. Co., 23'5 P. 17, 

134 Wash. 178. 

39 C.J. p 717 notes 2 [a], 3 CaJ,* 7 
fa], p 718 not^ 1*6 [dh 
XTnder Pederal Employers» Iilabillty 
Act prior to ameudisiaout 
Ky.—Louisville & N. R. Co. v. No- 
blcj's AdrnX 64 S.W.2d 636, 246 Ky. 
86 . 

Me.—Morey v. Maino Cent. R. Co-» 
133 A. 92, 126 Mo. 272. 

Pa.—Carlo v. Bessomer & L. EJ. R. 
Oo., 148 A, ’6, 293 Pa. 343, cer¬ 
tiorari donied 49 S.Ct. 26, 278 U. 

S. G22, 73 L.Ed. 543. 

Tenn.—Cincinnati, N. O. & T. P. Ry. 
Co. V. Brown, 12 S.W.2d 381, 158 
Tenn. 75. 

64. irxider Pederal Employers’ £la. 
hility Aot prior to amexidsueiit 

U.S.—Reading Co. v. Geary, G.C.A. 


Md., 47 P.2d 1-42, 79 A.L.R. 226, 
certiorari denled 51 S.Ct. 492, 2S3 

U. S. 844, 75 L.Ed. 1454—Fredcricks 

V. Erie R. Co., C.C.A.N.Y., 36 F. 
2d 716. 

C5. U.S.—Whoolock V. Freiwald, C. 

C.A.Mo., 66 F.2d 604. 

39 C.J. p 717 note 6 [a], p 718 note 
1'6 Cb] (2), Cc]. 

XTnder Pederal Employers' iiiability 
Act prior to amendment 
Mo.—^IVostover v. Wabash Ry. Co., 6 
S.W.2d 843, certiorari denied Wa¬ 
bash Ry. Co. V, Westover, 49 S.Ct. 
81, 278 U.S. 632, 73 L.Ed. 550. 

XUsk from use of vrovn rails for side. 

tracks iu railroad yards 
Mich.—Michlgan Cent. R. Co. v. Aus- 
tin, 40 Mich. 247. 

66. U.S.—Wheelock v. Friewald, C. 

C.A,Mo., 66 F.2d 694. 

S.C.—Shlvcr V. Atlantic Ooast Line 

R. Co., 17>2 S.E. 717, 155 S.C. 631. 
Utah.—Corpus Juris’ cited iu Roa(‘h 

V. Los Angelos S, Ij. R, Co., 280 
P. 1053, 1059, 74 Utah 545, certio¬ 
rari denied 50 S.Ct. 162, 280 U.S. 
613. 74 L.Ed. 665. 

39 C.J. p 717 note 2, 

G-olugf ou ruuuiug board of euglne 
iu luotiou 

U.S.—Southern l^ac. Co. v. Johnson, 
Nev., 69 F. 559, 16 C.C.A. 317. 
Ridlug ou ruuuiug board of teuder 
of backiug eugiue 

S,C.—Hilton V. Southern Ry. Co., 7 

S. E.2d 161, 192 S.C. 476. 

Pederal Employers’' Iiiability Aot 

(1) Under the Fedoral Employers' 
Liability Aot § 4, prior to the amend- 
ment of Aug. 11, 1939, c 686, § 1, 46 
U.S.C.A. § 54, the text rule applied.— 
Seaboard Air Line Ry. Co. v. John¬ 
son, 116 So. 168, 217 Ala. 251, certio¬ 
rari dismissed 49 S.Ct, 9*5, 278 U.S. 
676, 73 L.Ed. 516—39 C.J. p 717 note 

2 m. 

(2) Under such statute the doc- 
trine of assumption of risk had no 
application where the negligence of 

I a fellow servant, which the injured 
I person could not have foreseen or 
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expected, was the sole, direct, and 
immediate cause of the injury.— 
Reed v. Director General of Rail- 
roads, Pa., 42 S.Ct. 191, 258 U.S. 92, 
66 L.Ed. 480. 

67. U.S.—^Wheelock v. Friewald, C. 
C.A.Mo., 66 F.2d 694—Slocum v. 
Erie R. Co., C.C.A.N.Y., 37 F.2d 
42. 

39 C.J. p 717 note 3. 

68. Ala.—St. Louis & S. F. R. Co. 
V. Dorman, 80 So. 70, 205 Ala. 609. 

39 C.J. p 717 note 4. 

69. Utah.—Corpus Juris cited iu 
Roach V, Los Angeles & S. L. R. 
Co.. 280 P. 1053, 1059, 74 Utah 546, 
certiorari denied 50 S.Ct. 1*62, 280 
U.S. 613, 74 L.Ed. 655. 

39 C.J. p 717 note 6. 

XTndor Pederal Employers’ Iiiability 
Act prior to amendmeut 
K.C.—Wolfo V, Atlantic Ooast X.»ine 
R. Co., 15-5 S.E. 459, 199 N.C. 613. 
Pa.—Carlo v. Bessemer <& L. E. R. 
Co,, 143 A. 6, 293 Pa. 343, certiorari 
denied 49 S.Ct, 26, 278 U.S. 622, 73 
L.Ed. 543. 

70. XTuder Federal Employers’ £ia- 
billty Act prior to amendmeut 

Mo.—Jones v. St. Louis-San Fran- 
cisco Ry. Co., 30 S.W.2d 481, 325 
Mo. 1153. 

71. Ark.—St. Louls, I. M. & S. R. 
Co. V. Rodgers, 167 S.W. 106, 113 
Ark. 86. 

72. Ky.—0'Bannon v. Louisville & 
N. R. Co., 6 S.W. 434, 9, Ky.L. 706. 

39 C.J. p 717 note 7. , 

73. U.S.—New York, C. & St. L. R. 
Co. V. McDougall, C.C.A.Ohlo, 15 
F.2d 283. 

N.Y.—Harrison v. New York Cent. & 
H. R. B. Co., 87 N.E. 802, 195 N.Y. 
86 . 

74. lowa.—Bryant v. Burlington, C. 
R. & N. R. Co., 23 N.W. 678, 66 

I lowa 305, 65 Am.R. 276. 

I 39 C.J, p 718 note 9. 
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the method eniployed is not the usual method of 
dom-g that kind of work.'^^ 

Conpling or uncouplmg cars. Servants of a rail- 
road company, whose duties require them to couple 
or uncouple cars, assume ali the ordinary and usual 
risks incident to sucli employment.'^® 

c. Working on or Wear Track 

In the absence of a statute providing otherwise, sec- 
tion hands and other employees working on or near 
tracks or in railroad yards assume the risk of being 
struck by movjng trains, cars, or locomotives, as well as 
other risks ordinarily Incident to their respective employ- 
iTients, including the risks ordinarily incident to the oper- 


ation, handiing, and use of hand cars and Ilke convey- 
ances on which they ride to and from work. 

In the absence of a statute providing otherwise, 
servants working on or near a railroad track or 
roadbed,'^’^ or in a railroad yard,'^^ such as scction 
hands,^® track laborcrs,^^^ flagmen,^! and the like, 
assume the risks ordinarily incident to their respec¬ 
tive employments, although it is generally conceded 
that the risk is very great.S2 Among these risks 
is the risk of being struck by moving locomotives, 
cars, or trains,^3 whether the trains are regular, 
extra, or *‘wild,^’®^ or although the trains are run 
on tracks intended for thosc coming in the opposite 


75. Mo.—Barrett v. St. Louis South- 
western Ry. Co., 143 S.W.2d 60. 

76. Utah.—Corpus juris oited in 
Roach V. Los Angeles & 3. L. R. 
Co., 280 P. 1053, 10-59, 74 Utah 
645, certiorari denied 50 S.Ct. 162, 
280 U.S. 613, 74 L.Ed. 655. 

39 C.J. p 718 note 16. 

77. U.S.—Piteairn v. Landis, C.C.A, 
Ind., 82 P.2d 578. 

39 C.J. p 719 note 19. 

Working* on tracks suhject to switch- 
Ing- operations 

Mo.—Norton v. Wheelock, 23 S.W.2d 
142, 323 Mo. 913, certiorari denied 
Whoelock v. Norton, 50 S.Ct. 356, 
’281 U.S. '752, 74 L.Ed. 1162. 
Federal Employers' Xiiahility Act 
did not, prior to its amendmont, af- 
fect the operatlon of the rule. 

111.—Nardoni v. Chicago & E. I. Ry. 

Co., 261 Ill.App. 339. 

Mo.—Jones v. St. Louis-San Fran- 
cisco Ry. Co., 30 S.W.2d 481, 326 
Mo. 1153. 

39 C.J. p 720 note 22. 

Effect of Federal Employers' Lial)il~ 
ity Act, including amendmont of 
Aug. 11, 1939, c 685 § 1, 4-5 U.S. 
O.A. § 54, on defense of assump- 
tion of risk generally see supra § 
359, 

78. IlL—Mobile & Ohio R. R. Co. v. 
Plealy, 100 Ill.App. 586. 

39 C.J. P 719 note 19. 

TTnder Federal Employers' EiaTbility 
Act hefore amendment 
(1) In general. 

Mo.—York V. St. Louis-San Francis- 
co Ry. Co., 62 S.W.2d 475, 333 Mo. 
105. 

Pa.—Carlo v. Bessemer & L. E. R. 
Co., 143 A. 6, 293 Pa. 343, certio¬ 
rari denied 49 S.Ct. 26, 278 U.S. 
622, 73 L.Ed. 643. 

('2) If men employed about, and 
familiar with, operation of yard 
where engines and cars are constant- 
ly moving to and fro, fail to take 
precautions for their own safety in 
passlng over and along tracks they 
assume risk of injury.—Chicago, R. 
I. & G-. Ry. Co. V. Cummings, Tex. 


Civ.App., 107 S.W.2d 644, error dis- 
missed. 

Risks incident to mode of construc- 
tlon of yards, switches, and side 
tracks 

Ga.—McKay v. Atlanta, B. & C. R. 

Co.. 3 S.E.2d 456, 60 Ga.App. 212. 
Risk incident to existeuoe of many 
tracks and switches in yard 
111.—Mobile & Ohio R. R. Co. v. Hea- 
ly, 100 Ill.App. 686. 

79. U.S.—Thomson v. Downey, C.C. 
A.Ill., 78 P.2d 487, certiorari do- 
nled Downey v. Thomson, 66 S.Ct. 
154, 296 U.S. 630, 80 L.Ed. 448. 

Ky.—Louisvillo & N. R. Co. v. Oliv¬ 
er, 27-5 S.W. 367, 210 Ky. 25. 

Tex.—Texas & P. R. Co. v. Meek, 
Civ.App., '72 S.W.2d 616, error re- 
fused. 

39 C.J. P 719 note 19. 

Xinder Federal Employers' Eiability 
Act before amendment 
U.S.—Chesapeake & O. Ry. Co. v. 
Kuhn, Ohio, 62 S.Ct. 45, 284 U.S. 
44, '76 L.Ed. 157—Bernola v. Penn- 
sylvania R. Co,, C.C.A.Pa., C8 F.2d 
172—Carfelo v. Delaware, L. & W. 
R. Co.,. C.C.A.N.T., 64 F.2d 476. 
lowa.—Hamllton v. Chicago, B. & 

Q. R. Co., 234 N.W. 810, 211 lowa 
924—Kempe v. Illinois Cent. R. 
Co., 232 N.W. 657, 211 lowa 812, 
74 A.L.R. 148. 

Kan.—Harper v. Chicago, R. I. & P. 

Ry. Co„ 28 P.2d 972, 138 Kan. 782. 
Mo,—^Williams v. Terminal R. Ass’n 
of St. Louis, 98 S.W.2d 661, 339 
Mo. 694, certiorari denied 67 S.Ct. 
'611, 300 U.S, 6-69, 81 L.Ed. 876. 
Neb.—Campbell v. Chicago, R. I. & 
P. R. Co., 234 N.W. 395, 120 Neb. 
499. 

Tex.—Texas & P. Ry. Co. v. Perkins, 
Com.App., 48 S,W.2d 249. 

W.Va.—McGraw v. New York Cent. 

R. Co., 161 S.E. 9, 111 W.Va. 176. 
Explosion 

Section hand burning grass as- 
sumed risk of explosion of nltro- 
glycerin can where the can was evi- 
dently concealed in the grass by a 
third person and there is nothing 
in the evidence to suggest negligence 
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on the part of the railroad company 
or its scction foreman or to indicate 
that the company was in any way 
rosponsible for the prescnce of the 
can on its right of way.—Ochoa v. 
Fort Worth & D. C. Ry. Co., Tex. 
Civ.App., 293 S.W. 8'79. 

80. Ky.—Chesapeake & O. Ry. Co. v. 
Coleman, 294 S.W. 809, 220 Ky. 64. 

81. Pa.—Dewald v. Hines, 124 A. 
328, 280 Pa. 169. 

39 C.J. p 719 note 19. 

Under Federal Employers' XilabUlty 
Act before amendment 
S.C.—Primus v. Atlantic Coast Line 

R. Co., 171 S.E. 1, 171 S.C. 199, 
certiorari denied Atlantic Coast 
Line R. Co. v. Primus, 64 S.Ct. 56, 
290 U.S. 639, 78 L.Ed. 565—Neal 
V. Southern Ry., Carolina Divisiori, 
ICO S.E. 837, 162 S.C. 288, certio¬ 
rari denied Southern Ry.-Carolina 
Division v. Neal, 62 S.Ct. 9, 284 U. 

S. 621, 76 L.Ed. 630, 

Blsk that engine cannot he stopped 
before reachlng flag 
Pa.—Dewald v. Hines, 124 A. 328, 280 
Pa. 169. 

82. U.S.—Lehigh Valley R. Co. v. 
Doktor, C.C.A.N.J., 290 F. '760. 

83. U.S.—Piteairn v. Landis, C.C.A. 
Ind., 82 P.2d 678. 

39,C.J. p 720 note 23. 

Vnder Federal Employers’ Elability 
Act before amendment 
U.S.—Carfelo v. Delaware, L. & W. 

R. Co., C.C.A.N.Y., 64 F.2d 475. 

111,—Johnson v. Scandrett, 16 N.E.2d 
171, 296 Ill.App. 198. 

N.J.—McGarry v. Central R. Co. of 
New Jersey, 147 A. 472, 105 N.J. 
Law 690. 

84. Mich.—Watts v. Pere Marquette 
R. Co., 203 N.W. 859, 231 Mich. 
40. 

39 C.J. p 720 note 24. 

TTnder federal statute prior to 
amendment 

U.S.—Jacobson v. Chicago, M., St. P. 
P. R. Co., C.C.A.Minn., 66 F.2d 
688 . 
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direction,*5 or although the trains may belong to a 
railroad company other than the employer;86 the 
risk incident to repairing the place where the serv¬ 
ant is at work, thercby causing constant changes as 
the work progressed;^'^ the risk of injury from 
clearing away the debris of a landslide from the 
track;S8 the risk from sparks and cinders thrown 
off by the engines in the ordinary operation of the 
road while the servant is nccessarily standing be- 
side the track as trains pass;S9 and the risk of a 
team, being used in grading a railroad right of 
way, becoming frightened by the blowing off of 
steam from the locomotive except where the en- 
gineer sensos that the laborers are endangered 
thereby.^^ However, under the Fcderal Employers^ 
Liability Act prior to its amendment, a railroad em- 
ployce whose work took him near or on tracks 
where there was danger of his being riin down by 
a train did not assume all risk of injury.^l 

While the rule as to assumption of the risk of 
being injured by a moving locomotive, car, or train 
has becn applicd where the movement was made 
without signals ^2 or noticc,^^ and there was no rulc 


pr custom requiring the giving of a waming,^^ 
an employee does not, by walking between tracks, 
assume the risk of being struck where there is a 
noncompliance with a rule requiring the ringing 
of the bell when an engine is about to move,®5 and 
it has been held that a Street Crossing watchman 
whose duties require him to be almost constantly 
on the track does not assume the risk of failure to 
warn him of the approach of trains by ringing a 
bell or otherwise.^s 

Use of hand car or like conveyance. The ordi¬ 
nary risks of his employment assumed by a section 
hand or like employee include the risks ordinarily 
incident to the operation, handling, or use of a 
railroad hand car, motor car, or velocipede on 
which he rides in going to and from work,97 such 
as the risk of a collision between a train and the 
car or velocipede, 98 the risk of derailment of the 
car by a tool falling off,99 or the risk connected 
with the explosion of signal torpedoes placed on the 
track and run over by the car,i or with placing the 
car on,2 or removing it from,3 the track. 


3. Knowledge as Afb^eotino Assumption of Risk in General 


§ 379. Necessity of Knowledge 

A servant does not assume the risks of his em(>(oy- 
ment unless he has actual or constructive knowledge of 
such risks. 


Tnasmuch as voluntary action on the part of a 
servant is csscntial to the invocation of the doc- 
trine of assumption of risk, as considered supra § 
357, it is wcll scttlcd that in all cases the basis for 


85. U.S.—Southern R. Co. v. Mc- 
Guin, Va., 240 F. G49, 153 C.C.A. 
447. 

86. Or.—Martin! v. Oroffon-WaHh- 
ington R. & Nav. Cp., 144 P. 104, 
73 Or. 283. 

87. Minn.—Kletschka v. Minneapo- 
3is & St. L. R. Co., 83 N.W. 133, 80 
Minn. 238. 

88. U.S.—Florence & C. C. R. Co. v. 
Whipps, Colo., 138 P. 13, 70 C.C.A. 
443. 

89. lowa.—^Duree v. Chicago, M.- & 
St. P. R. Co., 92 N.W. 890, 118 lowa 
C40, 

90. Mo.—Maynard v. Chicago, B. & 
Q’ R. Co., 137 S.W. 58, 165 Mo.App. 
352. 

91. Masa.—^Murphy v. Boston & M. 
R. R., 190 N.K. 501, 286 Mass. 390, 
certiorari donied Boston & M. R. 

R. V. Murphy, 66 S.Ct. 112, 293 U. 

S. 697, 79 L.Bd. 690. 

O». way horne for xneal 

It would be foolish to say that one 
whose work repuires him to be on 
the track all day should leave the 
track and take a circultous route 
homo for his moals, and that, If he 
does not do so, he assumes ali risk 
of injury received while walking on 


the track.—^Barnos v. Red Rivor & O, 
R. R., 128 So. 724, 14 I.a.App. 188. 

92. Ill.—PfollTer v. Chicago, M. & St 
V. R. Co., 73 in.App. 416. 

93. Minn.—Ol.^^on v. St. Paul, M. & 
M. R. Co., 36 N.W. 866, 38 Minn. 
117. 

94. Under Federal Employers’ Z(ia- 
bility Aot before axnendiuent 

U.S,—Sumnoy v. Soulhfrn Ry. Co., C. 

C.A.N.C., 89 F.2d 437. 

N.jr,—MeCarry v. Contrai R. Co. of 
New Joraey, 147 A. 472, 105 N.X 
Law 690. 

95. U.S.—Gildner v, Baltimore & O. 
R. Co., C.C.A.N.Y., 00 F.2d 635. 

96. N.C.—Wolfe V. Seaboard Air 
Line R. Co., 70 S.R 993, 164 N.C. 
569. 

39 C.J. p 721 note 44. 

97. Utah.—Owens v, San Podro, L. 
A. S. L. R. Co., 89 P. 825, 32 
Utah 208. 

39 C.J. p 717 note 1. 

Under Pederal ExnployerB^ Act hefore 
amendxuent 

Mich.—Risk v. Pore Marquette Ry. 

Co., 219 N.W. 685, 242 Mich, 433. 
9B. U.S.—Chesapeake & O. Ry. Co. v. 
Nixon, Va., 46 S.Ct. 496. 271 U.S. 
218, 70 L.Ed. 914, followed in, C. 
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C.A.N.Y., Ahlgren v. Pennsylvania 
R. Co., 35 F.2d 1015. and Austin 
V. New York Cent. R. Co., 184 N.E. 
116, 200 N.y. 616, reargument de- 
nied 185 N.E. 764. 2G1 N.Y. 620. 

39 C.J. p 720 notos 29, 34. 

Under Federal Employers’ Xilability 
Act prior to amdndment 
U.S.—Thomson v. Downey, C.C.A,111., 
78 F.2d 487, certiorari denied Eow- 
ney v. Thomson, 66 S.Ct. 154, 296 
U.S. 630. 80 L.Ed. 448. 
lowa.—Hamilton v. Chicago. B. & Q. 

R. Co., 234 N.W. 810, 211 lowa 924. 

99- Wash.—Kalivas v. Northern 
Pac. R. Co., 166 P. 96, 96 Wash. 
309. 

1. Ky.—Gordon v. Chesapeake & O. 
B. Co., 179 S.W. 210, 166 Ky. 339— 
Mize V, Louisville & N. R. Co., 105 

S. W. 908, 127 Ky. 496, 16 L.R.A.,N. 
S., 1084. 32 Ky.L. 416. 

2. Under Federal Employers’ Iilabil- 
ity Act before amendment 

Ark.—St. Louis-San Prancisco Ry. 
Co. V. Childers, 124 S.W.2d 964, 197 
Ark. 527. 

3. Tex.—Texas & P. R. Co. v. My- 
ers, 125 S.W. 49, 58 Tex.Civ.App. 
403. 
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charging the servant witTi assumption of the risks ate these risks, and the law charges him with 
of his employment is knowledge by him of such, knowledge thereof.^ 

risks either actual or constructive.^ Extraordinary risks, Notwithstanding the gen- 

Ordinary risks. Wliere the risks are ordinary, eral rule that the servant does nat assume extraor- 

the servant assumes them, as considered supra §§ dinary or unusual risks, as considered supra § 361, 

371-378, although he had no actual knowledge as a general rule it is held that he may assume them 

thcreof; it is his duty to know of and appreci- when they are or ought to be known to, and ap- 


4, U.S.—Rowe V. Gatke Corpora¬ 
tion, C.C.AJnd., 126 F.2d 61, peti- 
tion dismissed Gatke Corporation 
V. Rowe, 63 S.Ct. 81, 317 U.S. 702, 
87 L.Ed. 661—Chesapeake & O. Ry. 
Co. V. Richardson, C.C.A.Ohlo, 116 
P.2d 860, certiorari denied 61 S. 
Ct. 861, 313 U.S. 674, 8-6 L.Ed. 
1531—L. E. Whitham Const. Co. 
V. Remer, C.C.A.Okl., 105 F.2d 371 
—Norfolk & W. Ry. Co. v, Brum- 
fleld, C.G.A.Ohio, 64 P.2d 961— 
Cornee v. Baltimore & O. R. Co., C. 
C.A.Md., 48 F.2d 497, certiorari de¬ 
nied Baltimore & O. R. Co. v. Cor¬ 
nee, 62 S.Ct. 9, 284 U.S. 621, 76 
L.Ed. 630—Erie R. Co. v. Irons, C. 

C. A.N.J.,, 48 P.2d 60, certiorari de¬ 
nied 51 S.Ct. 649, 283 U.S. 857, 75 
L.Ed. 1463—Emch v. Pennsylvania 

R. Co., C.C.A.Ohio, 37 F.2d 828— 
Fort Angeles Western R. Co. v. 
Tornas, C.C.A.Wash., 36 F.2d 210— 
Los Angeles & S. L. R. Co. v. 
Shields, C.C.A.Utah, 33 P.2d 23— 
New York, C. & St. L. R. Co. v. 
McDougall, C.C.A.Ohlo, 16 F.2d 283 
—Mlchalek v. U. S. Gypsum Co., 

D. C.N.T., 16 F.Supp. 708, 

Ala.—Edwards v. Southern Ry. Co., 
169 So. 715, 233 Ala. 65, 106 A.L.R. 
1133. 

Ark.—Kansas City Southern Ry. Co. 
V. Digg-s, 167 S.W.2d 879, 205 Ark. 
150—Bradley Lumber Co. of Ar- 
kansas v. Clanton, 147 S.W.2d 14, 
201 Ark. 657—Mi.<3souri Fac. R. Co. 

V. Sullivan, 122 S.W.2d 947, 197 
Ark. 360—Kennedy v. Griffln, 312 

S. W.2d 644, 195 Ark. 379—McBach- 
in & McEachin v. Hili, 97 S.W,2d 
70, 192 Ark. 1139—Missouri Fac. R. 
Co. V. Fipkin, 75 S.W.2d SOI, 189 
Ark. 890, certiorari denied 56 S. 
Ct. 637, 294 U.S. 728, 79 L.Ed. 1258 
—McEachin v. Yarborough, 74 S. 

W. 2d 228, 189 Ark. 434—Standard 
Pipe Line Co- v. Gwaltney, 53 S. 
W.2d 597, 186 Ark. 230—-Midland 
Coal Mining Co. v. Rodden, 41 S. 
W,2d 777, 184 Ark. 167—Chicago, 

R. I. & P. Ry. Co. V. Allison, 287 

S. W. 197, 171 Ark. 983—Chicago, 

R. I. & P. Ry. Co. V. Daniel, 273 

S. W. 16, 169 Ark- 23. 

Cal.—Crabtree v. Western Fac. R. 

Co., 90 F.2d 835, 33 Cal.App.2d 86. 
Colo.—Cohen v. Schaetzel, 103 F.2d 
1060, 106 Colo. 266—Chicago, R. I. 
& P. Ry. Co. V. Cllne, 14 F.2d 496, 
91 Colo. 265. 

Del.—^Bowlng v. Delaware Rayon Co., 
192 A. 698, 8 W.W.Harr. 339— 
Hendrickson v. Continental Fibre 


Co.. 140 A. 659, 3 W.W.Harr. 564. 
Ga.—Martin v. Tubize-Chatillon Cor¬ 
poration, 17 S.E.2d 915, 66 Ga.App. 
481—Pollard v. Weeks, 4 S.E.2d 
722, 60 Ga.App. 664-r-Simowitz v. 
Register, 3 S.B.2d 231, 60 Ga.App. 
180—Louisville & N. R. Co. v. 
Hicks, 176 S.E. 698, 49 Ga.App. 
846, certiorari dismissed Hicks v. 
Louisville & N. R. Co., 186 S.E. 
662, 182 Ga. 595—Gable v. Central 
of Georgia Ry. Co., 147 S.E. 136, 
39 Ga.App. 350. 

Ind.—Baltimore &; O. S. W. R. Co. v. 
Carroll, 163 N.E. 99, 200 Ind. 589, 
reversed on other grounds, 50 S.Ct. 
182, 280 U.S. 491, 74 L.Ed. 566, 
mandate conformed to 171 N.E. 
923, 202 Ind. 37. 

Kan.—Parker v. City of Wlchita, 92 
P.2d 86, 160 Kan. 249—Sunder- 

land V, Steanson, 252 P. 221, 122 
Kan, 260. 

Ky.—Robinette v. Norfolk & W. Ry. 

Co., 60 S.W.2d 344, 249 Ky. 93. 

Me.—Hatch v. Portland Terminal 
Co., 131 A. 5, 126 Me. 96. 

Minn.—Symons v. Great Northern 
Ry, Co., 293 N.W. 303, 208 Minn. 
240. 

N.H.—Blais v. Flanders Hardware 
Co., 42 A.2d 332, 93 N.H. 370— 
Porreault v. Allcn Oil Co., 170 A. 
3G5, 87 N.H. 306—Wemyss v. Wy- 
oming Valley Paper Co., 172 A. 438, 
86 N.H. 687—Clairmont v. Cilley, 
153 A. 466, 85 N.H. 1—Kruger v. 
Exeter Mfg. Co., 149 A. 872, 84 
N.H. 290. 

N.J.—^Walz V. Public Service Electric 
& Gas Co., 147 A. 664, 7 N.J.Misc. 
993. 

Pa.—Baumgartner v. Pennsylvania 
R. Co., 140 A. 622, 292 Pa. 106. 
S.C.—Tucker v. Holly Hili Lumber 
Co., 20 S.E.2d 704, 200 S.C. 259— 
McClain v. Charleston & W. C. Ry. 
Co., 4 S.E.2d 280, 191 S.C. 332— 
Stogner v. Great Atlantic & Pa- 
cifle Tea Co., 192 S.E. 406, 184 S.C. 
406—Lyons v. R. D. Colo Mfg. Co., 
183 S.E. 466, 178 S.C. 520. 

Tenn.—Sterxjiberg v. Lanier, 3 Tenn. 
App. 383. 

Tex.—Texas & N. O. R. Co. v. Noill, 
Civ.App., 97 S.W.2d 279, error re- 
fused 100 S.W.2d 348, 128 Tex. 
680, certiorari granted 57 S.Ct. 
791, 301 U.S. 674, 81 L.Ed, 1336, 
certiorari dismissed 68 S.Ct. 118, 
302 U.S. 645, 82 L.Ed. 501, rehear- 
ing denied 68 S.Ct. 268, 302 U.S. 
778, 82 L.Ed. 602—Hawthorne v. 
International-Great Northern R. 
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Co., Civ.App., 63 S.W.Sd 243, 
error refused—Missouri Pac. R, 
Co. v. Steen, Civ.App., 288 S.W, 
632, certiorari denied 47 S.Ct. 76.''> 
274 U.S. 753, 71 L.Ed. 1333. 

Utah.—Morgan v. Ogden Union Ry. 
& Depot Co., 294 P. 541, 77 Utah 
325. 

39 C.J. p. 721 note 64. 

Appreciation of -danger see infra 5 
389. 

Character of knowledge sufficient see 
infra § 388. 

Knowledge as afCecting contributory 
negligence see infra § 431. 
Warning and instructing servant see 
supra §§ 284-291. 

5. U.S.—New York, C. & St. L. R. 
Co. V. Boulden, C.C.A.Ind., 63 P.2d 
017, certiorari denied 53 S.Ct. 785, 
289 U.S. 753, 77 L.Ed. 1498. 

Ark.—International Harvestcr Co. of 
America v. Hawkins, 24 S.W.2d 
840, 180 Ark. 1066. 

Ind.—New York, C. & St. L. R. Co. v. 
Peele, 164 N.E. 705, 88 Ind.App. 
632, certiorari denied 49 S.Ct. 263, 
279 U.S. 842, 73 L.Ed. 988. 

Me.—McLaiighlln v. Bangor & A. R. 

Co., 140 A. 827, 127 Me. 24. 

Mo.—^^Villiams v. Terminal R. Ass*n 
of St. Louis, 08 S.W.2d 661, 339 
Mo. 594, certiorari denied 57 S.Ct. 
511, 300 U.S. 669, 81 L.Ed. 876. 
Neb.—Christenson v. Union Pac. R. 
Co., 290 N.W. 246, 137 Neb. 638, 
certiorari granted 61 S.Ct. 733, 312 
U.S. 673, 85 L.Ed. 1114, certiorari 
dismissed 61 S.Ct. 825, 312 U.S. 
710, 85 L.Ed. fl42—Campbell v. 
Chicago, R. I. & P. R. Co., 234 N. 
W. 395, 120 Nob. 499. 

Or.—Makino v. Spokane, P. & S. Ry. 

Co., 63 P.2d 1082, 155 Or. 317. 
Tenn.—Peters v. Tennessoo Cent. 
Ry., 167 S.W.2d 973, 179 Tenn. 
509. 

W.Va.—Childress v. Norfolk & W. 
Ry. Co., 160 S.E. 564, 111 W.Va. 
92. 

Wyo.—Chicago & N. W. Ry. Co. v. 
Ott, 237 P. 238, 33 Wyo. 200, re- 
liearing denied 238 P. 287, 33 Wyo. 
200 . 

39 C.J. p. 721 note 66. 

Presumption of knowledge see infra 
§ 601. 

Servaat uecesstarlly knows of daxu 
gers reasonably Inherent in his un- 
dertaking.—City of Timpson v. Pow- 
ers, TexCiv.App., 119 S.W.2d 145, 
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preciated by, him.® 

Etsk of mastcr^s ncgligcnce. Whcre the risks are 
not ordinary but arc due to thc master’s negligcncc, 
in order to charge thc servant with assumption 


§ 379 

thereof it is necessary either that he should have 
actual knowledge of the risks or that an ordinarily 
careful or prudcnt pcrson would have observed and 
appreciated the risks and refused to work.'^ Prior 
to the amendment of August 11, 1939 chapter 685 § 


6. U.S.—Groat Northern Hy. Co. v. 
Nolson, C.C.A.Mlnn., OOF.Sd 84— 
Yates V. Atlantic Teo & Coal Co., 
C.C.A.Fla., 7G F.2d RG—Whoelock 
V. Frolwalcl, C.C.A.Mo., 66 P.2d 
694—El<^c'tric Corporation 

V. Snowd(‘n, C.C.A.Mo., 38 F.2d 
599—Wahn.sh Ity. Co. v. Beez, C. 
C.A.Ohio. 36 P.2d 480—Norfolk & 

W. Hy. Co. V. CollinKaworth, C.C. 
A.Ohio, 32 F.2d 561—Atehison, T. 
& S. F. Uy. Co. V. Wyer, C.C.A. 
Okl., 8 7^'’.2d 30. 

Colo.—Chica^^o, K. T. & P. Ry. Co. v. 

CHne, 14 P.2cl 495,. 91 Colo. 256. 
Ga.—Roberts v. Kthridffe. 36 S.E. 
2d 883, 73 Ga.App. 400—Pollard v. 
Weeks, 4 S.K.2d 722. 60 Ga.App. 
664—Simowltz v. Pop^istcr, 3 S.F. 
2d 231, 60 Ga.App. 3 80—Southern 
Ry. Co. V. Rlanton, 192 S.E. 437, 56 
Ga.App. 232—Iwouiavillo & N. R. 
Co. ‘ V. Mnffott, 137 S.B. 404, 36 
Ga.App. 513. 

111,—Chlcaffo, R. T. & P. Ry. Co. v. 
Bonson, 185 N.R 244, 352 111. 195, 
certiorari denled 54 S.Ct. 63, 290 

U. S. 636, 78 L.Kd. 553—Genzel v. 
Now York, C. & St. U, Jl. Co., 261 
Ill.App. 176. 

Ky.—Cheflap<!ako & O. Ry. Co. v, 
Howard’a Ad*n’x, 61 S.W.2d 461, 
244 Ky. 838, cuTtiorari donlod Che.s- 
apoako & O. Ry. Co. v. lioward, 
63 S.Ct. 315, 287 U.S. 670, 77 L.Ed. 
678—Royal OollIfTie.s Co. v. Wells, 
60 S.W.2d 9 18, 244 Ky. 303—Chc.sa- 
poake & O. Ky. Co. v. Craiff, 17 
S.W.2d 224, 229 Ky. 365. 

La.—Weadiick v. Kri«l(* Tndemnity 
Co., App., 15 So,2d 132—Snow v. 
Texas & P. Ky. Co., App., 16G So. 
200 . 

Mi.ss.—Gulf, M. & N. K. Co. v. Wal- 
ters, 134 So. 831, 161 Ml.s.s. 313. 
Neb.—Groat v. Clauscn, 298 N.W. 
663, 139 Neb. 689—Christenson v. 
Union Pac. R. Co., 290 N.W, 246, 
137 N(‘b. 538, certiorari «ranted 61 
S.Ct. 733. 312 U.S. 673, 85 I^.Fd. 
1114, certiorari disinlssed 61 S.Ct. 
825, 312 U.S. 710, 85 U.Ed. 1142— 
Corley v. Hubbard, 260 N.W. 561, 
129 Nob. 38. 

N.H.—Stone v. Howe, 32 A,2<1 484, 
92 N.H. 426, sfatlnff Vermont law. 
Okl.—St. Louis-San Francisco Ry. 
Co. V. Stuart, 47 P.2d 177, 173 Okl. 
221 . 

S.C.—BrazoalG v. Piedmont Mfg. Co., 
193 S.E. 89, 184 S.C. 471—Scott v. 
International Agr. Corporation, 
184 S.E. 133, 180 S.C, 1—Gillis v. 
Atlantic Coast Line R. Co., 179 
S.B. 62, 176 S.C. 223, certiorari 
denied Atlantic Coast Line R. Co. 

V. Gillis, 65 S.Ct. 646, 294 U.S. 718, 

66 C.J.S.-75 


79 L.Fd. 1251—Leslie v. Southern 
Paving Con.st. Co., 169 S.E. 139, 3 60 
S.C. 414—Govington v. Atlantic 
Coast Line R. Co., 165 S.E. 438, 
158 S.C. 194, certiorari denied At¬ 
lantic Coast Line R. Co. v. Cov- 
ington, 51 S.Ct. 33, 282 U.S. 858, 
'76 L.Ed. 759. 

Tenn.—Luck v. Louisville & N. R. 
Co., 69 S.W.2d 899, 167 Tenn. 350— 
Brapor v. Louisville & N. R. Co., 
66 S.W.2d 1003, 17 Tenn.App. 213. 
Tex.—Chic.ago, R. I. & G. Ry. Co. v. 
Fredorick, Civ.App., 74 S.W.2d 276, 
error rofused, certiorari denied 55 
S.Ct. 915, 295 U.S. 758, 79 L.Ed. 
1701. 

Utah.—Ward v. Denver & R. G. W. 

R. Co., 85 P.2d 837, 96 Utah 564— 
Morgan v. Ogden Union Ry. & De¬ 
pot Co., 294 P. 541, 77 Utah 326— 
Roach V. Los Angeles & S. L. R. 
Co., 280 P. 1053, 74 Utah 645, cer¬ 
tiorari denied 50 S.Ct 162, 280 
U.S. 613, 74 L.Ed. C65. 

Vt—Blai.sdeU v. Blake, 11 A.2d 215, 
111 Vt 123. 

Wash.—Xmbler v. Spokane, P. & S. 
Ry. Co., 2 P.2d 895, 164 Wash. 
299—McGinn v. North Coast Steve- 
doring Co., 270 P. 113, 149 Wash. 
1—Lander v. Shannon, 268 P. 145, 
148 Wash. 93. 

W.Va.—Chlldress v. Norfolk & W. 
Ry. Co., 160 S.E. 564, 111 W.Va. 
92—Looney v. Norfolk & W. Ry. 
Oo., 135 S.E. 262, 102 W.Va. 40, 48 
A.L.R. 806, rohearing deniod 137 

S. E. 756, 102 W.Va. 40, 48 A.L.R. 
806, 

39 C.X p. 721 note 60. 

Divorgent holdings as to assumption 
of risks arising from ma.ster's neg- 
ligence SCO supra § 362. 

Under State Ballroad BmpXoyera’ 
Iiiability Act, employee does not as¬ 
sumo other and extraordinary risks 
and thoso duo to employer's negli- 
goncc untii he is mado awaro there¬ 
of or thoy bocome so obvious and 
immediately dangorou.s that ordinari¬ 
ly prudcnt poraon would obsorve and 
appreciate them.—Palmer v. Grcat 
Northern Ry. Co., Mont, 170 P.2d 
768. 

Bescue of person In danger. 

In action for death of employee 
while attempting to rescue children 
in mine air shaft fllled with deadly 
gas, Instruction on issue of assumed 
risk was properly refused where it 
did not embody the idea that a res- 
cuer does not assume extraordinary 
ri.sks when performing emergency 
acts to save life unless they are 
rash and reckless.—Central Coal & 
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Coke Co. V. Porter, 280 S.W. 12, 170 
Ark. 498. 

7. U.S.—Piteairn v. Perry, C.C.A. 
Mo., 122 P.2d 881, certiorari de¬ 
nied 62 S.Ct 414, 314 U.S. 697, 86 
L.Ed. 557—Kuptz v. Ralph Sollitt 
& Sons Const. Co., C.C.A.Tex., 88 
P.2d 532, certiorari denied 58 S.Ct 
14, 302 U.S. 696, 82 L.Ed. 637— 
Cornee v. Baltimore & O. R. Co„ 
C.C.A.Md., 48 F.2d 497, certiorari 
deniod Baltimore & O. R. Co. v. 
Cornee, 62 S.Ct 9, 284 U.S. 621, 76 
L.Ed. 530—Roading Co. v, Goary, 
C.C.A.Md., 47 F.2d 142, 79 A.L.R. 
226, certiorari denied 51 S.Ct. 492, 
283 U.S. 844, 75 L.Ed. 1454—Wa- 
bash Ry. Co. v. Boez, C.C.A.Ohio, 36 
F.2d 480—Voorhees v. Central R. 
Co. of New Jersey, C.C.A.N.J., 14 
F.2d 890—Davis v. Grane, C.C.A. 
Mo.. 12 F.2d 355. 

Ark.—Kansas City Southern Ry. Co. 

V. DIgg.s, 167 S.W.2d 879, 205 Ark. 
150—Everton Silica Sand Co. v. 
Hieks. 125 S.W.2d 793, 197 Ark. 980 
—Mi.ssouri Pac. R. Co. v, Sulli- 
van, 122 S.W.2d 947, 197 Ark. 360— 
Carson v. Dierk.s Lumber & Coal 
Co., 117 S.W.2d 39, 196 Ark. 163— 
Mercury Mining Co. v. Chambors, 
102 S.W.2d 543, 193 Ark. 771— 
Arkadelphia Sand & Oravel Co. v. 
Knight, 79 S.W.2d 71, 190 Ark. 
386—Clark v. Patter.son, 77 S.W.2d 
978, 190 Ark. 148—Missouri Pac. 
R. Co. V. Montgomory, 55 S.W.2d 
68, 186 Ark. 637, certiorari denied 
63 S.Ct 690, 289 U.S. 747, 77 L.Ed. 
1403—Missouri l^ac. R. Co. v. Rcm- 
el, 48 S.W.2d 548, 185 Ark. 598, 
certiorari denied 53 S.Ct 85, 287 
U.S. 634, 77 L.Ed. 550—Missouri 
Pac. R. Co. V. Harvillo, 46 S.W.2d 
17, 185 Ark. 47, certiorari denied 
63 S.Ct 13, 287 U.S. 610, 77 L.Ed. 
530—Rice & Holiman v. Hcnder- 
son, 35 S.W.2d 1016, 183 Ark. 356— 
Federal Compress «Sc Warehouse 
Co. V. Parrott 28 S.W.2d 728, 181 
Ark. 946—Southwest Power Co. v. 
Prico, 22 S.W,2d 373, 180 Ark. 667, 
certiorari denied 60 S.Ct 353, 281 
U.S. 763, 74 L.Ed. 1163, and appeal 
dismissed 60 S.Ct 407, 281 U.S. 
703, 74 L.Ed. 1128—WLsconsin & 
Arkansas Lumber Co. v. Otts, 10 S. 

W. 2d 364, 178 Ark. 283—E. L. 

Bruco Co. V. Loake, 3 S.W.2d 988, 
176 Ark. 705—Chicago, R. I. & 
P. Ry. Co. V. AlUson, 287 S.W. 197, 
171 Ark. 983. 

Cal.—Metz V. Southern Pac. Co., 124 
P.2d 670, 61 Cal.App.2d 260. 

Fla.—Gallospie v. Thornton, 117 So. 
714, 95 Fla. 6. 

Ga.—Gray v, Garrison, 176 S.E. 412, 
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1, 45 U.S.C.A. § 54, this rule was not changed by 
the Federal Employers* Liability Act,^ although, as 
discussed supra § 359, the amendment has the effect 
of abolishing the defense of assumption of risk 
when asserted by a negligent employer as a de¬ 
fense in an action brought under the act. 


Risk of negligence of fellow servant. In order 
to charge the servant with assumption of risks due 
to the negligence of a fellow servant, it is essential 
that the servant should have actual knowledge of 
the risks or that an ordinarily careful or prudent 
person would have observed and appreciated them.^ 


49 Ga.App. 472—Southern Ry. Co. 
V. Woodward, 146 S.E. 561, 39 Ga. 
App. 173—Louisville & N. R. Co. v. 
Maffett, 137 S.E. 404, 36 Ga.App. 
613. 

Ky.—Louisville & N*. R. Co. v. Re- 
verman's Adm’x, 15 S.W.2d 300, 
228 Ky. SOO—Louisville & N. R. 
Co. V. Wlngo's Adm’x, 281 S.W. 
170, 213 Ky. 336—Royal Galleries 
Co. V. Wells, 276 S.W. 615, 210 Ky. 
600. 

La.—^Weadock v. Eagle Indemnlty 
Co., App,, 15 So.2d 132—Snow v. 
Texas & P. Ry. Co., App., 166 So. 
200 . 

Me.—Richards V. Maine Cent. R. Co., 
133 A. 911, 126 Me. 347. 

Miss.—Hercules Powder Co. v. Wil- 
liamson, 110 So. 244, 145 Miss. 172. 
Mont.—Leonidas v. Great Northern 
Ry. Co., 72 P.2d 1Q07, 105 Mont. 
i302, afflrmed Great Northern Ry. 
Co. V. Leonidas, '69 S.Ct. 51, 305 

U. S. 1, 83 L.Ed. 3. 

N.H.—Stone v. Howe, 32 A.2d 484, 92 
N.H. 426, stating Vermont law— 
Chatman v. Maine Cent. R. R., 167 
A. 559, 86 N.H. 317. 

N.C.—Batton v. Atlantic Coast Line 
R. Co., 193 S.E. 674, 212 N.C. 256, 
certiorari denied Atlantic Coast 
Line R. Co. v, Batton, 58 S.Ct. 
750, 303 U.S, 651, 82 L.Ed. 1113. 
N.D.—De Moss v. Great Northern 
Ry. Co.. 272 N.W, 506, 67 N.D. 
412. 

Okl.—Kansas, O. & G. Ry. Co. v. 
Dillon, 136 P.2d 498, 191 Okl. 671— 
Champlin Refining Co. of New 
Mexico V. Huntington, 69 P.2d 31, 
180 Okl. 280—Missouri-Kansas- 
Texas R. Co. v. Herron, 65 P.2d 95, 
176 Okl. 162—Cushing Refining & 
Gasoline Co. v. Deshan, 300 P. 312, 
149 Okl. 226—St. Louis-San Fran- 
cisco Ry. Co. v. Landers, 243 P. 
959, 116 Okl. 142, certiorari de¬ 
nied 47 S.Ct 92, 273 U.S. 695, 71 
L.Ed. 844. 

Or.—Freeman v. Wentworth & Irwin, 
7 P.2d 796, 139 Or. 1—Engfors v. 
Nelson S. S. Co., 280 P. 337, 131 Or. 
108. 

Pa.—Ruhl V. City of Philadelphia, 
29 A.2d 784, 346 Pa. 214—Keough 

V. Markus, 173 A. 768, 114 Pa.Su- 
per. 80. 

S.C.—Scott V. International Agr. Cor¬ 
poration, 184 S.E. 133, 180 S.C. 1— 
Primus v. Atlantic Coast Line R. 
Co., 171 S.E. 1, 171 S.C. 199, cer¬ 
tiorari denied Atlantic Coast Line 
R. Co. V. Primus, 54 S.Ct. 66, 290 
U.S. 639, 78 L.Ed. 556—Davis v. 
Atlantic Coast Line R. Co., 147 


S.E. 834, 150 S.C. 130, reversed on 
other grounds Atlantic Coast Line 

R. Co. V. Davis, 49 S.Ct 210, 279 

U. S. 34, 73 L.Ed. 601—Tyner v. 
Atlantic Coast Line R. Co., 146 S. 
E. 663, 149 S.C. 89. 

Tex.—Missouri-Kansas-Texas R. Co. 
of Texas v. Barnahy, Civ.App., 167 

S. W.2d 235, error refused—Inter- 
national-Great Northern R. R. v. 
Lowry, Civ.App., 98 S.W.2d 383, 
reversed on other grounds Interna- 
tional-Great Northern R. Co. v. 
Lowry, 121 S.W.2d 585, 132 Tex. 
272—Chicago, R. I. & G. Ry. Co. 

V. Frederick, Civ.App., 74 S.W.2d 
275, error refused, certiorari de¬ 
nied 55 S.Ct 916, 296 U.S. 758, 79 
L.Ed. 17'01—St. Louis Southwest- 
ern Ry. Co. of Texas v. Steele, 
Civ.App., 60 S.W.2d 342—Missouri 
Pac. R. Co. V. Jones, Civ.App., 
12 S.W.2d 1050, reversed on other 
grounds, Com.App., 24 S.W.2d 32— 
Houston «Sc T. C. R. Co. v. Shep- 
herd, Civ.App., 6 S.W.2d 410. 

Utah.—^Ward v. Denver & R. G. W. 

R. Co., 86 P.2d 837, 96 Utah 664— 
Morgan v. Ogden Union Ry. & De¬ 
pot Co., 294 P. 541, 77 Utah 325— 
Roach V. Los Angeles & S. L. R. 
Co., 280 P. 1053, 74 Utah 545, cer¬ 
tiorari denied 60 S.Ct 162, 280 U. 

S. 613, 74 L.Ed. 655. 

Vt.—Tinney v. Croshy, 22 A.2d 145, 
112 Vt 95. 

Va.—Colonna Shipyard v. Dunn, 145 
S.E. 342, 161 Va. 740, certiorari 
denied 49 S.Ct 263, 279 U.S. 840, 73 
L.Ed. 986—^Roherts v. Southern 
Ry. Co., 144 S.E. 863, 151 Va. 816, 
rehearing denied 146 S.E. 265, 151 
Va. 815. 

Wash.—Imbler v. Spokane, P. & S. 

Ry. Co. 2 P.2d 896, 164 Wash. 299. 
W.Va.—Thomas v. Chesapeake & O. 
Ry. Co., 162 S.E. 169, 111 W.Va. 
389, certiorari denied Chesapeake 
& O. Ry. Co. V. Thomas, 52 S.Ct. 
646, 286 U.S. 664, 76 L.Ed. 1296. 

39 C.J. P 698 note 64, p 722 note 63. 
Assumption of risks arising from 
master’s negligence generally see 
supra §§ 362-370. 

EfCect of negligence of master where 
servant has knowledge see infra 9 
384. 

Where injiiry Is occasloued hy sia- 
gle act, as distinguished from a 
series of acts of negligence, creat- 
ing a sudden emergency, without 
warning and opportunity to judge of 
the danger and to decline meeting it, 
defense of assumption 'of risk is In- 
applicahla 


Ga.—Louisville & N. R. Co. v. Dohhs, 
143 S.E. 601, 38 Ga.App. 239. 

Ind.—Baltimore & O. S. W. R. Co. 

V. Carroll, 163 N.E. 99, 200 Ind. 589, 
reversed on other grounds 60 S.Cit. 
182, 280 U.S. 491, 74 L.Ed. 566, 
mandate conformed to 171 N.E. 
923, 202 Ind. 37. 

Mich.—Sumner v. Ann Arbor R. Co., 
209 N.W. 184, 235 Mich. 293. 

Mo.—Finley v. St. Louis-San Fran- 
cisco Ry. Co., 160 S.W.2d 735, 349 
Mo. 330—Jenkins v. Kurn, 156 S, 

W. 2d 668, 348 Mo. 942. 

8. Cal.—Metz v. Southern Pac. Co., 
124 P.2d 670, 51 Cal.App.2d 200. 

111.—^Werner v. Illinois Cent. R. Co., 
33 N.E.2d 121, 309 Ill.App. 292, 
reversed on other grounds 42 N.E. 
2d 82, 279 111. 659. 

Mo.—Evans v. Atchison, T. «Sb S. P, 
Ry. Co., 131 S.W.2d 604, 345 Mo. 
147—Bird v. St. Louis-San Fran- 
cisco Ry. Co., 78 S.W.2d 389, 336 
Mo. 316—Jenkins v. Wabash Ry. 
Co., 73 S.W.2d 1002, 336 Mo. 748— 
York V. St Louis-San Francisco 
Ry. Co., 62 S.W.2d 475, 333 Mo. 
105—Gately v. St Louis-San Fran- 
cisco Ry. Co., 66 S.W.2d 64, 332 
Mo. 1—State ex rei. St. Louis-San 
Francisco Ry. Co. v. Cox, 46 S.W. 
2d 849, 329 Mo. 292—Doyle v. St 
Louis Merchants' Bridgo Terminal 
Ry. Co., 31 S.W.2d 1010, 326 Mo. 
426, certiorari dcniod St. Louis 
Merchants’ Bridge Terminal R. R. 
V. Doyle, 61 S.Ct 345, 283 U.S. 
820, 76 L.Ed. 1436—Kidd v. Chi¬ 
cago, R. I. & P. Ry. Co., 274 S.W. 
1079, 310 Mo. 1, certiorari denied 
Chicago, R. I. & P. Ry. Co. v. 
Kidd, 46 S.Ct 119, 269 U.S. 682, 
70 L.Ed. 424—^Voorhees v. Chicago, 

R. I. & P. Ry. Co., App., 7 S.W.2d 
740. 

N.C.—McCrowell v. Southern Ry. 
Co., 20 S.E.2d 352, 221 N.C. 366— 
Hubbard v. Southern Ry. Co., 166 

S. E. 802, 203 N.C. 675—Pyatt v. 
Southern Ry. Co., 164 S.E. 847, 199 
N.C. 397. 

Okl.—Kansas City Southern Ry. Co, 
V. Hoyle, 90 P.2d 1042, 185 Okl. 
211—Chicago, R. L & P. Ry. Co. 
V. King, 25 P.2d 304, 165 Okl. 169. 
39 C.J. p 722 note 64, 

9. U.S.—The Norland, C.C.A.Alaska, 
101 F.2d 967—Norfolk & W. Ry. 
Co. V. Brumfield, C.C.A.Ohio, 64 
P.2d 961—Reading Co. v. Geary, 
C.C.A.Md., 47 P.2d 142, 79 A.L.R. 
226, certiorari denied 61 S.Ct. 492, 
283 U.S. 844, 75 L.Ed. 1454. 

Ala.—Birmingham Belt R. Co. v. 
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MA8TEB AND SEBYANT 


§ 380 


This rule has heen followed in actions under the 
Federal Employers’ Liability Act,!® althoug^h, as 
considercd supra § 359, the doctrine of assumption 
of risks has been abolished to the extent indicated 
by the amendmcnt of August 11, 1939, chapter 685 § 
1, 45 U.S.C.A. § 54. 

§ 380. Right to Rely on Care of Master 

In the absence of actual or constructive knowledge 


to the contrary, the servant has the rlqht to assume 
that the master has used due care to fulfill the obliga¬ 
tione imposed on him by law to protect the servant 
from injury. 

In the absence of actual knowledge to the con- 
trary, or of facts which would charge the servant 
with knowledge to the contrary,ii the servant has 
the right to assume that the master has used due 
care and diligence to fulfill the obligations imposed 
on him by law to protect the servant from injury 


Bennett, 146 So. 265, 226 Ala. 185, 
certiorari denied 64 S.Ct. 62, 290 

U. S. 634, 78 L.Rd. 652. 

Ark.—^Kansas City Southern By. Co. 

V. Diff??s, 167 S.W.2d 879, 205 Ark. 

150—Everton Silica Sand Co. v, 
Hicks, 125 S.W.2d 793, 197 Ark. 
980—Missouri 1'ac. B. Co. v. Sul- 
livan, 122 S.W.2d 947, 197 Ark. 
360—Misaourl Pac. B, Co. v. Pip- 
kin, 76 S.W.2d 801, 189 Ark. 890, 
certiorari dtmied 55 S.Ct. 637, 294 
TJ.S. 728, 79 L.Ed, 1258—Mis.souri 
Pac. B. Co. V. Brown, 60 S.W.2d 
1070, 188 Ark. 1167—Fcdoral 

Compre.<?s & Warehouse Co. v. Par- 
rott. 28 S.W.2d 728, 181 Ark. 946— 
Southwest Power Co. v. Prico, 22 
S.W.2a 373, 180 Ark. 667, certiorari 
denied 50 S.Ct. 353. 281 U.S. 753, 
74 U.TOd. 1163, and appeal dis- 
niissed 50 S.Ct. 407, 281 U.S. 703, 
74 I..T0d. 1128—Wiaconsln & Ar- 
kanHa.s Uumber Co. v. Otts, 10 S.W. 
2d 364, 178 Ark. 283—Sun 011 Co. 
V. H(‘dK(s 293 S.W. 9, 173 Ark. 
729—Chicuffo, B. I. & P, Ry. Co. 
V. AlJison, 287 S.W. 197, 171 Ark. 
983. 

Colo.—Uenver & S. L. By. Co. v. 
Lombardi, 287 P. 648, 87 Colo. 311, 
certiorari denied 61 S.Ct. 37, 282 
U.S. 865, 75 L.Ed. 765. 

Kan.—Blovins v. Union Pac. R. Co„ 
299 P. 503, 133 Kan. 185. 

S.C.—Scott V. International Agr. Cor¬ 
poration, 184 S.B. 133, 180 S.C. 1. 
Tex.—Textis & K. O. B. Co. v. Web¬ 
ster, Civ.App., 63 S.W.2d 666, af- 
flrmed 70 S.W.2d 304, 123 Tex. 
197, certiorari denied 55 S.Ct. 93, 
293 U.S. 580, 79 L.Ed. 677, rohoar- 
ing denied 56 S.Ct. 138, 293 US. 
630, 79 L.Ed. 716—Texas & K. O, 

R. Co. V. Cammack, Civ.App., 280 

S. W. 864, certiorari denied 47 S.Ct. 
111, 273 U.S. 720, 71 L.Ed. 858. 

39 C.J, p 646 noto 72. 

EfCect of negligence of fellow serv¬ 
ant where servant has knowledge 
see infra § 390. ' 

Beasosi for rule 

Such negligence is not one of the 
ordinary and usual ha2ards ■which 
the servant assumes by his contract 
of hirlng. 

Ark.—Chicago, R. I. & P. Ry. Co. v. 

Allison, 287 S.W. 197, 171 Ark. 983. 
39 C.J. p. 647 note 73. 

Blsks arislag from uoucustomary, 
unkuown, and not to be antlcipated 


negligence of a fellow servant are 
not a.ssumed. 

Mo.—Brock v. Mobile & O. R. Co., 
51 S.W.2d 100, 330 Mo. 918, cer¬ 
tiorari denied Mobile & O. R. Co. 

V. Brock, 63 S.Ct. 87, 287 U.S. 638, 
77 L.Ed. 652. 

Tex.—Hawthorne v. International- 
Great Northern R. Co., Civ.App., 
63 S.W.2d 243, error refused. 
Wliere employer is Corporation, 
servant does not assume risk of neg¬ 
ligence of fellow servant, unless he 
is aware of danger or danger is ob- 
viouR.—Arkadelphia Sand & Gravel 
Co. V. Knight, 79 S.W.2d 71, 190 Ark. 
3S6. 

Employee*s wadver of employer^s 
negligence in fumislUng incompeteut 
fellow servant docs not extend to 
negligence of fellow servant—^At¬ 
lantic Coast Line R. Co. v. Cox, 156 
S.E. 733, 42 Ga.App. 439. 

10. Ala.—Louisville N. R. Co. v. 

Hali, 135 So. 466, 223 Ala. 338, cer¬ 
tiorari denied 52 S.Ct. 37, 284 U.S. 
(661, 76 L.Ed. 560—Seaboard Air 
Lino By. Co. v. Johnson, 115 So. 
168, 217 Ala. 251, certiorari grant- 
ed 48 S.Ct 436, 277 U.S. 579, 72 L. 
Ed. 997, and certiorari dismissed 
49 S.Ct 96, 278 U.S. 576, 73 L.Ed. 
615. 

Ark.—Missouri Pac. B. Co. v, Mont- 
gomery, 66 S.W.2d 68, 186 Ark. 
637, certiorari denied 63 S.Ct 690, 
289 U.S. 747, 77 L.Ed. 1493—Mis¬ 
souri Pac. R. Co. V. Harville, 46 S. 

W. 2d 17, 186 Ark. 47, certiorari 
denied 53 S.Ct 13, 287 U.S. 610, 77 
L.Ed. 530. 

Cal.—Matthows v. Atehison, T. & S. 
P. By. Co., 129 P.2d 435, 64 Cal. 
App.2d 649—Crabtree v. Western 
Pac. B. Co., 90 P.2a 836, 33 Cal. 
App.2d 35. 

Ga.—Southern Ry. Co. v. Woodward, 
146 S.E. 661, 39 Ga.App. 173. 

111.—Grosse v. Terminal R. Ass*n of 
St Louis. 29 N.E.2d 1018, 807 IU. 
App. 414, 

Ky.—Nashville, C. & St. L. Ry. Co. r. 
Cleaver, 118 S.W.2d 748, 274 Ky. 
410. 

Mass.—Messina v. Trustees of New 
York, N. H. & H. R. Co., 61 N.E. 
2d 312, 314 Mass. 767—Hietala 
y. Boston & A. R. R., 3 N.E.2d 
377, 296 Mass. 186, certiorari de¬ 
nied Boston & Albany R. Co. v, 

1187 


Hietala, 67 S.Ct 116, 299 U.S. 689, 
81 L.Ed. 434. 

Mich.—Sumner v. Ann Arbor R. Co., 
209 N.W. 184, 235 Mich. 293. 

Mo.—Johnson v. Chicago & E. I. Ry. 

Co., 64 S.W.2d 674. 334 Mo. 22. 

Okl.—Kansas, O. & G. Ry. Co. v. 
Hawkins, 64 P.2d 266, 178 Okl. 
639. 

Wis.—Schiefelbein v. Chicago, M., St. 
P. <& P. R. Co., 265 N.W. 386, 221 
Wis. 35, certiorari denied Chicago, 
M., St. P. & P. R. Co. V. Schifel- 
bein, 67 S.Ct 20, 299 U.S. 658, 81 
L.Ed. 411. 

39 C.J. p 675 notes 21, 22. 

‘Tf w6 turn then to the other al- 
ternative, the fellow-servant doc¬ 
trine contemplated that an employee 
knew and assumed, when he accepted 
employment, the risks which negU- 
gence of his fellow employees mlght 
create. It was in fact a branch of 
the assumption of risk. When there- 
fore Congress abolished the fellow- 
servant rule as a defense undor the 
statute, it necessarily aboli-shod the 
defenso of assumption of risk to this 
extent In other words, it eliminat- 
ed the genoral anticipati on of fel¬ 
low scrvanls' negligence upon which 
the fellow-servant rule was found- 
ed. If anything of assumption of 
rest remainod in rclation to the 
negligence of a fellow employee, it 
was such as requirod a showing that 
the injurcd one knew of and accepted 
the risk in the particular incident or 
situation which brought about his 
injury.”—Owens v. Union Pac. R. 
Co., 63 S.Ct 1271, 1275, 319 U.S. 715, 
87 L.Ed. 1683, conformed to, C.C.A., 
142 P.2d 145, certiorari doniod 65 
S.Ct 67, 323 U.S. 740, 89 L.Ed. 603. 
Fellow-servant rule see supra §§ 
321-366. 

11. Ark.—Missouri Pac. R. Co. v. 
Boyd, 106 S.W.2d 165, 194 Ark. 
121—International Harvester Co. 
of America v. Hawkins, 24 S.W.2d 
340, 180 Ark. 1066. 

i Wyo.—Chicago & N. W. Ry. Co. v. 
Ott 237 P. 238. 33 Wyo. 200, re- 
hearing denied 238 P. 287, 33 Wyo'. 

, 200, certiorari denied 46 S.Ct 201, 

269 U.S. 585, 70 L.Ed. 425. 

39 C.J. p 723 note 67. 

12. U.S.—Great Northern Ry. Co. v. 
Nelson. C.C.A.Minn., 90 P.2d 84— 
United Iron Works v. Woolsey, C. 
aA.Ark., 39 P.2d 385. 
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MASTER AND 8EBYANT 


56 C.J.S, 


and as a corollary it may be stated that the servant is 
not obliged to exercise ordinary care to see tliat the 
master has performed his duty.13 The true test is 
not in the exercise of care to discover dangers, but 
whether the defect is known or plainly observable 
by the employee.^^ 

The rule does not apply where the servant is 
charged with the duty of keeping the appliance by 
which he is injured in proper repair,^s qj. where he 
is injured while making an unsafe place safe,^® 
or where the servant is -creating the place of work 
or where it is constantly being changed in character 
by the worl<man,^7 or where the servant makes an 
improper use of the appliances furnished.^S 

Selection of fellow scrzmnts. A servant is enti- 


tled to assume that the master has exercised due 
care and diligence in the selection and retention of 
reasonably competent and careful servants.^^ He 
is under no obligation to investigate the fitness of a 
fellow servant.20 Nevertheless, a servant has no 
right to assume that the master has performed his 
duty in properly selecting fellow servants where the 
servant knew, or ought to have known, that such 
was not the case.^i 

§ 381. Duty to Inspect for Latent Defects or 
Dangers 

The servant ordinarlly fs not charged with the duty 
of inspecting the master's place of work or his tools^ 
maohinery, appliances, etc., for the purpose of discover- 
ing latent defects or dangers. 


Ark.—Tucker Duok & Rubber Co. v. 
Harvey. 154 S.W.2cL 828, 202 Ark. 
1033—McEachin & McEachin v. 
Hili, 97 S.W.2d 70, 192 Ark. 1139— 
International Harvester Co. of 
America v. Hawkins, 24 S.W.2d 
340, 180 Ark. 1056—B. L. Bruce 
Co. V. Leake, 3 S.W.2d. 988, 176 
Ark. 705. 

Cal.—King v. Schumacher, 89 P.2d 
466, 32 Cal.App.2d 172, certiorari 
denied Schumacher v. King, 60 S. 
Ct. 123, 308 U.S. 693, 84 L.Ed. 
496. 

Colo.—Denver & Salt Lake Ry. Co. v. 

Granier, 89 P.2d 246, 104 Colo. 131. 
Del.—Bowingr v. Delaware Rayon Co., 
192 A. 698, 8 W.W.Harr. 339, 

Ga.—Middlebrooks v. Atlanta Melal- 
lic Casket Co., 11 S.E.2d 682, 63 Ga. 
App, 620. 

111.—Grosse v. Terminal R. Ass^n of 
St. Louls, 29 ]Sr.B.2d 1018, 307 IU. 
App. 414. 

lowa.—Laws v. Richards, 231 N.W. 
321, 210 lowa 608. 

Me.—Morey v. Maine Cent. R. Co., 
133 A. 92, 126 Me. 272. 

Mass.—Kavigian v. Lonero, 46 N.E. 

2d 823, 312 Mass. 603. 

Mo.—Marsanlck v. Luechtefeld, App., 
167 S.W.2d 537. 

N.D.—^DeMoss v. Great Northern Ry. 

Co., 272 N.W. 606, 67 N.D. 412. 
Okl.—Chicag-o, R. I. & P. Ry. Co. v. 

Kingr, 26 P.2d 304, 165 Okl. 169. 
Pa.—Fox V. Lehigh Valley R. Co., 
141 A. 167, 292 Pa. 321. 

S.C.—Gillis V. Atlantic Coast Line 

R. Co.. 179 S.E. 62, 175 S.C. 223, 
certiorari denied Atlantic Coast 
Line R. Co. v. Gillis, 65 S.Ct. 645, 
294 U.S. 718, 79 L.Ed. 1261. 

Tex.—Missouri-Kansas-Texas R. Co. 
‘ of Texas v. Barnaby, Civ.App., 167 

S. W.2d 236, error refused—Tex- 
arkana & Ft. Smith Ry. Co. v. 
Smith, Civ.App., 270 S.W. 8^7. 

Wash,—Kantonen v. Braley Motor 
Co., 30 P.2d 246, 176 Wash. 677. 
V^yo.—Chicago & N. W. Ry. Co. v. 
Ott, 237 P. 238, 83 Wyo. 200, re- 
hearing denied 238 P. 287, 33 Wyo. 


200, certiorari denied 46 S.Ct. 201, 
269 U.S. 585, 70 L.Ed. 426. 

39 C.J. p 723 note 68, p 698 note 53. 
Continuing in employment after 
knowledge of danger see infra §§ 
393-397. 

Duty of master to warn servant see 
supra §§ 284-291. 

Reliance on care of master as af- 
fecting question of contributory 
negllgence see infra §§ 428, 429. 
Servant may rely on ma steris 
Judgrment as to danger not obvious. 
—Ault V. McGaughey, 292 S.W. 369, 
173 Ark. 322. 

Servant, altliongh assumlng tem- 
porary risk of exposure to cold, has 
right to expect relief from it at 
earliest practicable time.—Pullman 
Co. V. Montimore, C.C.A.Tex., 17 F. 
2d 2, certiorari denied 47 S.Ct. 659, 
274 U.S. 746, 71 L.Ed. 1328. 
Violation of rule 

Employer’s violation of Its rule 
or flxed custom relieves employee 
from application of assumption of 
risk doctrine.—MacDonnell v. South¬ 
ern Pac. Co., 62 P.2d 201, 17 Cal. 
App,2d 432, certiorari denied South¬ 
ern Pac. Co. V. MacDonnell, 67 S.Ct. 
790, 301 U.S. 688, 81 L.Ed. 1345. 

13. U.S.—^United Iron Works v. 

Woolsey, C.C.A.Ark., 39 F.2d 385. 
Ark.—Missouri Pac. R. Co. v. Boyd, 
106 S.W.2d 165, 194 Ark. 121. 

111.—Armstrong v. Chicago & W. I. 
R. Co., 183 N.E. 478, 350 111. 426, 
certiorari denied Chicago & W. I. 

R. Co. V. Armstrong, 53 S.Ct. 623, 
289 U.S. 724, 77 L.Ed. 1476. 

Minn.—Moquln v. Minneapolis, St. 
P. & S. S. M. Ry. Co., 231 N.W. 
829, 181 Minn. 56, reversed on oth- 
er grounds Minneapolis, St. P. & 

S. S. M. R. Co. V. Moquln, 61 S. 

Ct. 601, 283 U.S. 520, 75 L.Ed. 

1243. Followed in 231 N.W. 920, 
181 Minn. 626. 

Okl.—Cushing Refining & Gasollne 
Co, V. Deshan, 300 P. 312, 149 Okl. 
225—St. Louls-San Franclsco Ry. 
Co. V. Landers, 243 P. 959, 116 
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Okl. 142, certiorari denied 47 S.Ct. 
92, 273 U.S. 695, 71 L.Ed. 844. 

S.C.—Gillis V. Atlantic Coast Line R. 
Co., 179 S.E. 63, 175 S.C. 223, cer¬ 
tiorari denied Atlantic Coast Line 

R. Co. V. Gillis, 65 S.Ct. 645, 294 
U.S. 718, 79 L.Ed. 1251. 

Tex.—Wichita Falis & S. R. Co. v. 
Holbrook, Civ.App., 60 S.W.2d 428, 
afflrmed 78 S.W.2d 938, 125 Tex. 
184, certiorari denied 56 S.Ct. 139, 
296 U.S. 618, 80 L.Ed. 439. 

39 C.J. p 724 note 69. 

Duty to inspect for latent defects 
or dangers see infra § 381. 

Under Federal Employers» liiabili- 
ty Aot, employee need not exercise 
caro to discover dangers not ordi¬ 
narlly incident to his employment.— 
Tillian v. Atehison, T. & S. F. Ry. 
Co., 66 P.2cl 34, 40 N.M. 80. 

14. U.S.—ChocLaw, Oklahoma, & 
Gulf R. Co. V. McDade, Tf‘nn., 124 

S. Ct. 2-4, 191 U.S. 64, 48 L.Ed. 96. 

15. Mass.—Drum v. New England 
Cotton Tarn Co., 61 N.E. 812, 180 
Mass. 113. 

16 . Colo.—Metallio Gold Min. Co. v. 
Watson, 117 P. C09, 61 Colo. 278, 
Ann.Cas.l913A, 1376. 

39 C.J. p 725 note 72. 

17. Mont.—Kallio v. Northwestern 
Impr. Co., 132 P. 419, 47 Mont. 314, 
Ann.Cas.lOlSA 1228. 

18. W.Va.—Robinson v. Vlrginia- 
Pocahontas Coal Co., 88 S.E. 620, 
78 W.Va. 94. 

18. Mass.—Gullfoil V. Everett, 101 
N.E. 1091, 214 Mass. 571. 

Mo.—Weber v. 'terminal Railroad 
Ass’n of St. Louis, App., 20 S.W. 
2d 601. 

39 C.J. p 726 note 76. 

Competency of fellow servant see 
supra S 311 et seq. 

20. Mass.—Guilfoil v. Everett, 101 
N.E. 1091, 214 Mass. 671. 

21. Fla.—Taylor v. Prairio Pebble 
Phosphate Co., «54 So. 904, 61 Fla. 
45>5. 
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MA8TEB AND SERVANT 


In accordancc with the rule that the sefvant, in 
thc abscncc of actual knowlcdgc to the contrary or 
in thc abscncc of facts which would charge him 
with knowleclgc to thc contrary, has thc right to as¬ 
sume that thc mastcr has used duc care and dili- 
gence to fulfill the obligations imposed on him by 
law to protcet the servant from injury, as consid- 
cred supra § 380, it is very gcncrally held that thc 
servant is not charged with thc duty of inspccting 
thc mastcr’s place of work or his tools, machincry, 
applianccs, anci instrnmentalitics for work for thc 
purposc of discovering latent dcfccts or dangers, 
that is, such dcfccts or dangers as are not discover- 
ablc by ordinary ol)servation,22 except wherc, as 
considered supra § 374, thc terms of thc contract 
of hiring itself impose on the servant thc duty of 
inspcction or of remedying dcfccts, or both. 

The cxcrcise of thc ordinary care and diligcncc 
imposed on an employcc in thc discharge of his du- 
ties docs nevt extend to this Icngth^S and require 
thc excrcisc of even ordinary care anci diligcncc in 
discovering latent dcfccts and dangers.2‘t It is not 
cxpcctcd that thc scrvruit will makc closc scruliny 
into all thc clctails of the instrumentalitics with 
which he deals; the employmcnt fnrbicls him to 
spcncl his time in this manner,^^ This rule is not af- 
fccted by the fact that thc servant had an bi)p()r- 


§ 382 

tunity of ascertaining defects or dangers by investi- 
gation.26 

Applications of rule, The rule that the servant is 
under no duty to makc an inspcction for latent de¬ 
fects or dangers has bcen applied with respect to 
various places for work, tools, appliances, and in- 
strumcntalities,27 such as boilers,2S cars,29 chairs,^^ 
gatesj^i platforms,22 j-ails and railroad ties,^^ roofs 
of mines,34 &cafifolds,35 sct screws,36 trapdoors,^'^ 
trcstlcs,38 tongs,39 and walls of a pit which were 
the servant’s place of work for repairing engines.^0 

§ 382. Defects or Dangers of Which Serv¬ 
ant Has Actual or Constructive 
Knowledge 

The servant generally assumes the risk of InJury 
from defects or dangers of which he has actual knowl¬ 
edge or which are so patent and obvious that he shouid 
know of thelr existence. 

Except in so far as modificd or abrogated by stat¬ 
ute, as consiclcrcd infra § 383, and in the absencc of 
a contract to thc contrary,^! as a gencral rule, 
where thc servant has actual knowleclgc of thc dan¬ 
gers to which thc scrvice exposes him or where the 
defects or dangers arc so patent and obvious that 
in thc excrcisc of ordinary carc, in thc pcrformance 
of the Services for which he was cmploycd, he 


22. Ark.— TXJC V. Pafp. 131 S.W.Sd 
8, 108 Ark. 723— Proclacorn Oravol 
Sanci Co. v. 120 fl.W.2d 

107 Ark. 767—C:{i,r«ou v. Diork.s 
LumlxT & Coal C\).. 117 S.W,2a 30, 
lOG Ark. 163--L. 0. IJnrr ^ Co. v. 

102 S.\V.2d 77, 103 Ark. 
705~.I{rrf(M‘-VVhit(‘ Mf>f. Co. v, 
aro(*n, 2S7 S.W. 173. 171 Ark. 068. 

Cal.—Kmcry v. Pneind Tflcphon*-* 
Tf‘lr»fiTaph Co., 110 I».2<1 1070, 43 
Cal.App. 2 a 402. 

Ga.—Alfora V. 16 S.K.2d 60. 

66 Ga.App. 204. 

Ind.—Paltimoni O. S. W. Co. 

V. CarrolI, 163 N.H, 00. 200 Tncl. 
589, stit awide on other f?roundH 171 
N.I3. 023, 202 Inci. 37, rdV(*rH(‘d on 
othf>r fyroundH 50 S.Ct. 182, 280 U. 
S. 401, 74 L.Ed. 566. 

Mo.—Wostover v. Wabnwh Ily. Co., 6 
S.W.Od 843, certiorari drmied Wa- 
bawli ny. Co. v. Westovor, 40 S.Ct. 
31, 278 U.H. 632, 73 L.Ed. 660. 

S.O.—Stogner v. Oreat Atlantic & 
Pacific Tea Co„ 102 S.E. 406, 184 
S.C. 406. 

Tex.—City of Panhandlo v. Byrd, 
Clv.App., 77 S.W.2d 904, reversed 
on other grounds 106 S.W.2d 660, 
130 Tex. 96—Texas & P. Ry. Co. 
v. Bradley, Civ.App., 298 S.W. 149, 
reversed on other grounds Bradley 
V. Texas & P. Ry. Co., Com.App., 1 
S,W.2d 861—Louislana Ry. & Nav. 
Co. of Texas’ v. Eldridge, Clv.App., 
293 S.W. 901. 


Wash.—Coclcerllno v. Anderson, 62 P. 

2d 321, 184 Wash. 701. 

39 C.J. p 726 noto 81. 

Latent defoct.s gcncrally s<*c Infra § 
392. 

Master has duty to apprlse servcwit 
of oxistcnco of lat<int dangor known 
lr> maHt<*r and unknovvn to Horvant.— 
Cummins v. Dufault, 130 J*.2d 308, 
IK Wnsh.2d 274, 

23. Colo.—Burnsidc v. I*ctcrson, 96 
P. 256, 43 Colo. 382, 17 I-,.Il.A.,N.S., 
76. 

Tox.—Falis Motor Co. v. 
Briclgo, Civ.App., 158 S.W. 1161. 

24. Mo.—Jenkins v. Wabash Tty. 
Co., 73 S.W.2d 1002, 336 Mo. 748— 
State cx rol. St. I.(Ouis-San Fran- 
oisco Ry. Co. v. Cox, 46 S.W.2d 
849, 329 Mo. 292. 

39 C.J. p 726 note 84. 

35. Or.—Mlllvn v. Pacific Bridge 
Co„ 96 P. 19-6, 51 Or. 538. 

26. lowa.—Brussoau v. Lower Brick 
Co., 110 N.W. 5’77, 133 lowa 246. 

27. Ark.—Jewel Coal & Mining Co. 
V. Whitner, 279 S.W. 1031, 170 
Ark. 393. 

28. 111.—Schumann v. Mealiff, 178 
I11.APP. 254. 

29. Ga.—Pollard v. Weeks, 4 S.E.2d 
722, 60 Ga,App. 664. 

39 C.J. p 726 note 88. 

80. Ark.—Capital City Casket Co, 
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V. Szurgot, 54 S.W.2d 285, 186 
Ark. 421. 

31. Ky, —Web.ster v. Stcwart Iron 
Works Co., 104 S.W. 708, 31 Ky.L. 
1046. 

32. lowa.—Krot*ger v. Marsh Bridge 
Co., 116 N.W. 125, 138 Towa 376. 

33. 111.—Courtney v. Illinois Cent. 
R. Co., 161 Xll.App. 677. 

Kan.—iSmith v. Ohicago, R. I. & P. 
H. Co., 107 I>. 636. 82 Kan. 136, 
28 L.K.A.,N.S., 1266. 

34. Mont.—Allcn v. Bear Creek Coal 
€ 0 ., 116 P. 673, 43 Mont. 269. 

35. Mich.—Porth v. Cadillac Motor 
Car Co., 176 N.W. 554. 209, Mich. 
89. 

36. Cal.—Schcllin v. North Alaska 
Salmon Co., 138 P. 723, 167 Cal. 
103. 

37. Colo.—Burnside v. Peterson, 96 
J>. 2-56, 43 Colo. 382, 17 L.R.A.,N.S., 
76. 

30, Or.—Emerson v. Portland, E. & 
E. R. Co., 166 P. 946, 85 Or. 229. 

39. Colo.—Colorado Fuel & Iron Co. 
V. Gardner, 121 P. 680, 21 Colo. 
App. 273. 

40. Nev.—Ames v. Western Pac. R. 
Co., 227 P. 1009, 48 Nev. 78. 

41. Idaho.—^Kangas v. National Oop-' 
per Min. Co., 187 P. 792, 32 Idaho 
602. 
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should have known of their existence, he assumes ( the risk o£ injury incident to their existence.'*^ 


49. U.S.—CJhapman & Dewey Lum- 
ber Co. v. Hanks, C.C.A.Tenn., 106 
P.2d 482, stating: Arkansas law— 
Bufflngton v. Owosso Mfg. Co., C. 
CAArk., 106 P.2d 692--Umted 
Productiori Corporation v. Chesser, 
G.C.A.Tex., 95 F.2d 521, certiorari 
denied Chesser v. United Produc- 
tion Corporation, 59 S.Ct. 76, 305 

U. S. 616, 83 L.Bd. 393—Kuptz v. 

Ralph Sollitt & Sons Const. Co., 
C.C.A.Tex., 88 P.2d 632, certiorari 
denied 68 S.Ct. 14, 302 U.S. 696, 82 
L.Ed. 537—Hylton v. Southern Ry. 
Co., C.C.A.Tenn., 87 F.2d 393, cer¬ 
tiorari denied 57 S.Ct. 929, 301 U.S. 
699, 81 L.Ed. 1364—Pitcairn v. 

Hunault, C.C.A.Ind., 86 P.2d 664— 
Tates V. Atlantic Ice & Coal Co., 
C.C.A.Pla., 76 F.2d 86—Wheelock v. 
Freiwald, C.C.A.Mo., 66 P,2d 694— 
Wisconsin «& Arkansas Lumber Co. 

V. Ward, C.C.A.Ark., 32 P.2d 974— 
Standard Oil Co. of Louisiana v. 
Martin, C.C.A.Ark., 21 P.2d 912. 

Ariz.—Robles v. Preciado, 79 P.2d 
604, 52 Ariz. 113. 

Ark.—Hali v. Patterson, 166 S.W.2d 
667, 205 Ark. 10—Lee v. Pate, 131 

S.W.2d 8, 198 Ark. 723—Carson v. 
Dierks Lumber & Coal Co., 117 

S. W.2d 39, 196 Ark. 163—M. E. 
Gillioz, Inc., v. Lancaster, 113 S. 

W. 2d 709, 196 Ark. 688—Bruner 

Ivory Handle Co. v. West, 86 S.W. 
2d 919, 191 Ark, 479—Fraser v. 
Norman, 42 S.W.2d 669, 184 Ark. 
434—Mississippi Valley Power Co. 
V. Hubbard, 26 S.W,2d 118, 181 
Ark. 487—Gaster v. Hicks, 26 S.W. 
2d 760, 181 Ark. 299—Interna¬ 

tional Harvester Co. of America v 
Hawkins, 24 S.W.2d 340, 180 Ark. 
1056—Missouri Pac. R. Co. v. Hor- 
ner, 15 S.W.2d 904, 179 Ark. 321— 
Jewel Coal & Mining Co. v. Whit- 
ner, 279 S.W. 1031, 170 Ark. 393— 
Wisconsin and Arkansas Lum¬ 
ber Co. V. McCloud, 270 S.W. 699, 
168 Ark. 362. 

Cal.—Myers v. Southern Pac. Co., 
68 P.2d 387, 14 Cal.App.2d 287, 
hearing denied 69 P.2d 1001, 14 
Cal.App.2d 287—^Dick v. Atchison, 

T. & S. F. Ry. Co., 287 P. 638, 
105 Cal.App. 363. 

Fla.—Gordon v. Gandy Bridge Co., 
7 So.2d 350, 160 Fla. 28—Duncan 
V. Growers Equipment Co., 1 So. 
2d 458, 146 Fla. 616—City of Jack- 
sonville Beach v. Jones, 131 So. 
369, 101 Fla. 95, reversed on oth- 
er grounds 133 So. 662, 101 Fla. 96, 
followed in City of Jacksonville 
Beach v. Keller, 135 So. 630, 102 
Fla. 273—Cummer Lumber Co. v. 
Silas, 125 So. 372, 98 Fla. 1158. 
Ga.—Kidd v. Williamson, 8 S.E.2d 
690, 61 Ga.App. 890—Simowitz v. 
Register, 3 S.E.2d 231, 60 Ga.App. 
180—Connell v. Fisher Body Cor¬ 
poration, 192 S.E. 484, 66 Ga.App. 
203—Louisville & N. R. Co. v. 


Hicks, 176 S.E. 698, 49 Ga.App. 846, 
certiorari dismissed Hicks v. Lou¬ 
isville & N. R. Co., 186 S.E. 662, 
182 Ga. 695. 

111.—Lilly V. Grand Trunk Western 

R. Co., 37 N.E.2d 888, 312 Ill.App. 
73, reversed on other grounds 63 

S. Ct 347, 317 U.S. 481, 87 L.Bd. 
411. 

Ind.—^Widmer v. Hufnagel, 26 N'.E.2d 
■55'7, 108 Ind.App. 267—Pennsyl- 

vania R. Co. v. Martin, 170 N.E. 
654, 93 Ind.App. 268—New York, 
C. & St. L. R. Co. V. May, 164 N.E. 
288, 95 Ind.App. 384. 

Kan.—Parker v. City of Wichita, 92 
P.2d 86, 160 Kan. 249—Luebken v. 
City of Hanover, 283 P. 501, 129 
Kan. 443. 

Ky.—Westinghouse Electric & Mfg. 
Co. V. Deakins, 204 S.W.2d 434, 305 
Ky. 386—Chesapeake & O. Ry. Co. 
V. Lilly, 188 S.W.2d 105, 300 Ky. 
100—Louisville & N. R. Co. v. 
Smilh, 155 S.W.2d 28, 287 Ky. 671 
—Grigsby v. Louisville N. R. 
Co., 114 S.W.2d 775, 272 Ky. 709— 
Louisville & N. R. Co. v. McCoy, 
110 S.W.2d 433, 270 Ky. 603—Nor¬ 
folk & W. Ry. Co. V. Robinette, 78 
S.W.2d 802, 257 Ky. 558—High 

Splint Coal Co. v. Baker, 67 S.W. 
2d 60, 247 Ky. 426—McDonald v. 
Louisville & N. R. Co., .24 S.W.2d 
685, 232 Ky. 734—Chesapeake & O. 
Ry. Co. V. Dixon, 280 S.W. 93, 212 
Ky. 738. 

La.—Weadock v. Eagle Indemnity 
Co., App., 15 So.2d 132—^Devore v. 
Louisiana & Arkansas Ry. Co., 
App., 178 So. 706—Borde v. New 
Orleans & G. N. R. Co., App., 140 
So. 810. 

Mo.—Moroy v. Maine Cent. R. Co., 
133 A. 92, 125 Me. 272. 

Mass.—Reidy v. Crompton & 
Knowles Loom Works, 60 N.E.2d 
689, 318 Mass. 136—Engel v. Bos¬ 
ton Ice Co., 4 N.E.2d 456, 296 Mass. 
428—Pagano v. Worcester Consol. 
St Ry. Co., 163 N.E. 764^ 265 Mass. 
89. 

Mich.—Mathy v. Chicago & N. W. 
Ry. Co„ 262 N.W. 917, 273 Mich. 
301, certiorari denied 66 S.Ct. 385, 
297 U.S. 702, 80 L.Ed. 991, rehear- 
ing denied 66 S.Ct 499, 297 U.S. 
727, 80 L.Ed. 1010—La Pointe v. 
Chevrette, 250 N.W. 272, 264 Mich. 
482—Howe v. Michigan Cent. R. 
Co., 211 N.W. 111, 236 Mich. 677, 
certiorari denied 47 S.Ct 676, 274 

U.S. 738, 71 L.Ed. 1317. 

Minn.—Rozinka v. Duluth & I. R. R. 

Co., 231 N.W. 404, 181 Minn. 20. 
Miss.—Gulf, M. & N. R. Co. v. Wal- 
ters, 134 So. 831, 161 Miss. 313. 
Mo.—^Walls V. Thompson, App., 119 
S.W.2d 43—Sweeney v. Terminal 

R. Ass'n of St. Louis, App., 110 

S. W.2d 852—Lugar v. Missouri 
Pac. R. Co., 283 S.W. 738, 221 Mo. 
App. 679, stating Arkansas law. 
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Neh.—Groat v. Claudsen, 298 N.W. 
663, 139 Neb. 689—Chambers v. 
Chicago, B. & Q. R. Co., 293 N.W. 
338, 138 Neb. 490—Corley v. Hub¬ 
bard, 260 N.W. 651, 129 Neb. 38— 
Anderson v. Svehla, 253 N.W. 863, 
126 Neb. 584—Campbell v. Chica¬ 
go, R. L & P. R. Co., 234 N.W. 
395, 120 Neb. 499. 

N.H.—Fasekis v. J. J. Newbury Co., 
44 A.2d 817, 93 N.H. 468—Stone 

V. Johnson, 197 A. 713, 89 N.H. 
329—Levesque v. American Box 
& Lumber Co., 153 A. 10, 84 N.H. 
543—Sweeney v. Winebaum, 149 
A. 77, 84 N.H. 217—Shurkus v. 
Gate City Foundry Co., 138 A. 302, 
83 N.H. 43—Owen v. Elliot Hos- 
pital, 136 A. 133, 82 N.H. 497. 

N.J.—Huels V. General Elee. Co., 46 
A,2d’664, 134 N.J.Law 165—Clay- 
ton V. Ainsworth, 4 A.2d 274, 122 
N.J.Law 160—Vinger v. Central R. 
Co. of New Jersey, 160 A. 575, 109 
N.J.Law 93—Cichocki v. Geigy Co., 
183 A. 463, 14 N.J.Misc. 232—Walz 
V. Public Service Electric Gas 
Co., 147 A. 654, 7 N.J.Misc. 993. 
N.Y.—Paquet v. Pictorial Review 
Holding Corporation, 223 N.T.S. 
686, 130 Misc. 389. 

Ohio.—Pattorson v. Cleveland Cllffs 
Iron Co., 174 N.E. 692, 37 Ohio App. 
316. 

Okl.—Oklahoma Pip.e Line Co. v. 

Fallin, '56 P.2d 372, 176 Okl. 474. 
Pa.—Casseday v. Baltimore & O. R. 
Co., 22 A.2d 663, 343 Pa. 342— 
Hartz V. Schafer, 164 A. 713, 303 
Pa. 449. 

S.C.—^Williamson v. Southern Ry. 

Co., 191 S.E. 79, 183 S.C. 312. 

Tenn.—'Draper v. Louisville <& N. R. 
Co., 66 S.W.2d 1003, 17 Tenn.App. 
213—Moon V. City of Chattanooga, 
10 Tenn.App. 82. 

Tex.—Crews v. Texas & P. Ry. Co., 
Civ.App., 149 S.W.2d 1079, error 
dismissed, judgment correct— 
Wichita Falis & S. R. Co. v. Lind- 
ley, Civ.App., 143 S.W.2d 428. Er¬ 
ror dismissed, judgment correct— 
Fort Worth & D. C. Ry. Co. v. 
Mills, Civ.App., 140 S.W.2d 613, 
error dismissed, judgment correct 
,—International-Groat Northern R. 

R. V. Lowry, Civ.App., 98 S.W.2d 
383, reversed on other grounds In- 
ternational-Great Northern R. Co. 
V. Lowry, 121 S.W.2d 685, 132 Tex. 
272—Plawthorne v. International- 
Great Northern R. Co., Civ.App., 
63 S.W.2d 243, error refused.— 
Corpus Juris cited in Gulf, C. & 

S. F.'R. Co. V. Spivey, Civ.App., 56 
S.W.2d 656, 667—Texas & P. Ry. 
Co. V. Baldwin, Civ.App., 25 S.W.2d 
969, affirmed, Com.App., 44 S.W.2d 
909, certiorari denied 63 S.Ct 11, 
287 U.S. 606, 77 L.Ed. 627—Lou- 

* isiana Ry. & Nav. Co. of Texas v. 
Disheroon, Civ.App;, 296 S.W. 260 
—Louisiana Ry. & Nav. ‘Co. of 
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A mastcr has the right, it has been said, to presume 
that the servant will sce and guard against obvious 
dangers.^® Where the risks are obvious, the failure 
of an employce to make an inspection amounts to 
his taking his chances.'*^ 

Method of acquiring hnowlcdgc hmu-atcrial. If 
a servant apprcciatcs the danger hefore he is in- 
jured, it is immaterial how he acquired his knowl- 
edgc of the clangcr.^c 

Warning of danger. Where the state of facts 
on which the rulc is predicated exists, no warning 
of the danger of the employmcnt is nccessary in 
order to charge the servant with an assumption of 
the risk.^® 

§ 383. - Effect of Special Statutory Pro- 

visions 

a. Fcdcral Employers’ Liability Act and 

similar state statutes 

b. Other state statutes 


§ 383 

a. Tederal Employers’ Liability Act and Sim- 
ilar State Statutes 

In actions under the Federal Employers' Liability 
Act, prior to its amendment the rule that the servant as- 
sumed the risk of injury from such defects and dangers 
of which he had actual knowledge or which were so 
patent and obvious that he should have known of their 
existence was applied. 

Prior to the amendment of August 11, 1939 chap- 
ter 685 § 1, 45 U.S.C.A. § 54, which, as discussed 
supra § 359, abolished the doctrine of assumption 
of risk as to a negligent employer in an action tm- 
der the Federal Employers’ Liability Act, the rule 
that the servant assumes the risk of injury from 
such defects or dangers of which he has actual 
knowledge or which are so patent and obvious that 
he should know of their existence, as considered 
supra § 382, was applied in actions under the act.'^'^ 
Furthermorc, cxcept where the master had violatcd 


Texas v. Eldrldffe, Civ.App., 293 
S.W. 901—Dnll V. Lancastor, Clv. 
App., 2S5 S.W. 685. 

TJtah.—Millor v. Western Pac. R. 

Co., 274 r. 945, 73 TJtah 442. 

Va.—Knowles v. Southern Py. Co., 
12 S.R2d 821, 177 Va. 88—South¬ 
ern Py. Co. V. Wilmouth, 153 S.E. 
874, 154 Viu 582, certiorari doniod 
Wilmouth V. Southern Tty. CJorpo- 
ration, 61 S.Ct. SI. 282 TJ.S. 878, 75 
L.Ed. 775—Norfolk & W, liy. Co. 
V. Smith. 146 S.E. 268, 152 Va. 
165—Hoberts v. Southern Py. Co., 
145 S.E. 255, 151 Va. 815—Nor¬ 
folk & W. Ry, Co. v. Ijumpkins, 
144 S.E. 485, 151 Va. 173. 

Wash.—Cummins v. Dufault, 139 P. 
2d 308, 18 Wa8h.2d 274—Petorson 
'v. Taooma-Ashford Transit Co., 17 
P.2d 35, 170 Wash, 604—McGinn 
V. North Coast Stevedorlnf? Co., 
270 P. 113, 149 Wash. 1—I^nder 
V. Shannon, 268 P. 146, 148 Wash. 
93—‘Roalstm v. Ore^on Stevedor- 
in« Co., 267 P. 433, 147 Wash. 672. 
W.Va.—Pash v. Norfolk & W. Ry. 
Co., 12 S.E.2a BOl. 122 W.Va. 688— 
Xia.sh V. Norfolk & W. Ry. Co., 200 
S.R 583, 120 W.Va. 540, certiorari 
denied 69 S.Ct. 827, 307 U.S. 623, 
83 L.Bd. 1602. 

Wyo.—Chicago & N. W. Ry. Co. v. 
Ott, 237 P. 238, 33 Wyo. 200, re- 
hearing donied 238 P. 287, 33 Wyo. 
200 . 

39 C.J. p 726 noto 3. 

Assumption of risks arislng from 
master's ncgligonce generally seo 
supra § 3 52. 

Ohvions dangers or defects 

(1) “Obvious dangers” are those 
which are apparent in exercise of or- 
dinary observation and disclosed by 
use of eyes and other senses.—^Pat- 


terson v. Cleveland ClifCs Iron Co., 
174 N.E. 502, 37 Chio App. 316. 

(3) “Obvious d<*foct” is dofect 
which onc‘, by exf‘rcl.se of ordinary 
carci, would discovor. 

Ga.—Atlanta v. Trus.sell, 94 S.13. 649, 
21 Ga.App. 340. j 

Tox.—Missouri, K. & T. R. Co. v. 
ChamlK‘rs, 43 S.W. 1000, 17 Tex. 
Civ.App. 487. 

Bisks xLOt incident to Service 

Servant uhsuuu^h ali risks and haz- 
arda of Service that aro opem and 
apparent to him, regardl(‘Ss of 
whelhcr thuy are nocessarily inci¬ 
dent to scrvlcc.—Gordon v. Gandy 
Bridgo Co., 7 So.2d 350, 160 Pia. 28, 
Where risk of disease could be 
discovered by cmployoe in exercise 
of ordinaiT caro and diligonec, no 
liability for contraction of disease 
by cmployeo rosults against employ- 
cr.—Connftll v. Pisher Body Corpo¬ 
ration, 192 S.E. 484, 66 Ga.App. 203. 

43. Me.—Monk v. Bangor Power 
Co., 92 A. 617, 13 2 Mo. 402. 

Vt.—Landing v. Town of Pairlee, 22 
A.2d 179, 112 Vt. 127. 

44. Mass.—^Wood v. National Thea¬ 
tro Co., 42 N.E.2d 636, 311 Mass. 
660. 

45. N.H.—XTpton v. Conway Lumber 
Co., 128 A. 802, 81 N.H. 489. 

Tex.—Adams v. Consumers' Lignlte 
Co., Civ.App., 138 S.W. 1178. 

40. Tenn.—Tennessco Cent. Ry. Co. 

V. Williams, 9 Tenn.App. 529. 

39 C.J. p 733 note 6. 

47. U.S.—^Northwestern Pac. R. Co. 
V. Bobo, Cal., 64 S.Ct. 263, 290 U. 
S. 499, 78 L.Ed. 462—New York, 
C. & St. L. R. Co. V. Kelly, C.C.A. 
Ind., 70 P.2d 548, certiorari de- 
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nied Kelly v. New York, C. & St 
L. R. Co., 65 S.Ct 110, 293 U.S. 
505, 79 L.Ed. 689—Grand Trunk 
Wt‘stern Ry. Co. v. Reid, C.C.A. 
Mich., 42 F.2d 403—Gilmor v. Ya- 
zoo & M. V. R. Co., C.C.A.Miss., 4 
P.2d 963, certiorari deniod 45 S. 
Ct 639, 268 U.S. 705, 69 L.Ed. 1167. 
Ala.—LouLsville & N. R. Co. r. Griz- 
zard, 389 So. 203, 238 Ala. 49, cer¬ 
tiorari dcnicd 60 S.Ct 140, 308 

U. S. 603, 84 L.ma. 604—Birming- 
ham Bolt R. Co. v. Bennett, 146 
So. 265, 226 Ala. 185, certiorari 
aonied 64 S.Ct 52, 200 U.S, 634, 
78 L.Ed. 552. 

Cal.—Crabtreo v. Western Pac. R. 
Co., 90 P.2d 835, 33 Cal.App.2d 
35 —Myors v. Southern Pac. Co., 58 
P.2d 387, 14 Cal.App.2d 287, hear- 
ing denied 69 P.2d 1001, 14 Cal. 
App.2d 287. 

Ga.—Edwards v. Southern Ry. Co., 
184 S.lfl. 370, 52 Ga.App. 557. 

111.—Chestnut v. Chicago, B. & Q. R. 

Co., 1 N.E.2d 811, 284 Ill.App. 817. 
Ind.—New York Cent. R. Co. v. New- 
ton County State Bank of Kent- 
land, 165 N.E. 326, 88 Ind.App. 

661—New York, C. & St L. R. Co. 

V. May, 164 N.E. 288, 95 Ind.App. 
384. 

Kan.—Schaefer v. Lowden, 78 P.2d 
48, 147 Kan. 520—Plpkin v. Mid¬ 
land Valloy R. Co., 19 P.2d 701, 137 
Kan. 160. 

Ky.—Nashville, C. & St. L. Ry. Co. 
V. Cleaver, 118 S.W,2d 748, 274 
Ky. 410—Louisville & N. R. Co. v. 
Bavis' Adm’x. 61 S.W.2d 942, 246 
Ky. 79, 

La.—Snow v. Texas & P. Ry. Co., 
App., 166 So. 200. 

Mass.—Hietala v. Boston & A. R. R., 
3 N.E.2d 377, 296 Mass. 186, cer¬ 
tiorari denied Boston & Albany R. 
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a federal statute enacted for the safety o£ the serv¬ 
ant, in all cases brought under the Federal Employ- 
ers' Liability Act, the rule applied prior to the 1939 
amendment, although the master had been ^ilty of 
negligence and, where the action brought in a 
state court was based on this act, the defense of as- 


sumption of risk was available if the conditions 
mentioned existcd although it was the settled doc- 
trine of the state courts that the servant under no 
circumstances assumed the risk of injury from the 
master’s negligence.'^^ 

As considered supra §§ 369, 370, where state leg- 


Co. V. Hietala, 57 S.Ct. 116, 299 

U.S. 689. 81 L.Ed. 434. 

Minn.—Peurt v. Chicago, R. I. & P. 
Ry. Co., 227 N.W. 212, 178 Minn. 
395. 

Miss.—Kurn v. Denson, 10 So.2d 198, 
193 Miss. 763—Louisville & N. R. 
Co. V. Russell, 144 So. 478, 164 
Miss. 629. 

Mo.—Williams v. Terminal R. Ass'n 
of St. Louis, 98 S.W.2d 651, 339 
Mo. 694, certiorari denied 57 S.Ct. 
611, 300 U.S. 669, 81 L.Ed. 876— 
Kelso V. St. Louis San Prancisco 
Ry. Co., App., 39 S.W.2d 456. 

Neb.—Sullivan v. Chicago & N. W. 
Ry. Co., 258 N.W. 38, 128 Neb. 92, 
certiorari denied 65 S.Ct. 831, 295 
U.S. 749, 79 L.Ed. 1694. 

N.J.—Loflfier v. Delaware, L. & W. 

R. Co., 172 A. 497, 113 N.J.Law 113 
—Cyphers v. Erie R. Co., 166 A. 
342, 110 N.J.Law 405—Vinger v. 
Central R. Co. of New Jersey, 149 
A. 125, 106 N.J.Law 264. 

N.T.—Kawacz v. Delaware, L. & W. 

R. Co., 181 N.B. 87, 269 N.Y. 166, 
reargument denied 191 N.E. 613, 
264 N.Y. 459, certiorari denied 53 

S. Ct. 121, 287 U.S. 659, 77 L.Ed. 
669—Negro v. Boston & M. R. R., 
48 N.Y.S.2d 819, 268 App.Div. 59, 
affirmed 69 N.E.2d 31, 293 N.Y. 791, 
certiorari denied 65 S.Ct. 867, 324 
U.S. 862, 89 L.Ed. 1419. 

N.C.—^Wlnfree v. Seaboard Air Line 
Ry. Co„ 165 S.E. 259, 199 N.C. 
590. 

Ohio.—Baltimore & O. R. Co. v. 
Shober, 176 N.E. 88, 38 Ohio App. 
216, 

Okl.—Atehison, T. & S. F. Ry. Co, v. 
Myers, 69 P.2d 62, 179 Okl. 637, 
appeal dismissed Myers v. Atehi¬ 
son, T. & S. F. R. Co., 58 S.Ct. 29. 
302 U.S. 636, 82 L.Ed. 495—Okla- 
homa City-Ada-Atoka Ry. Co. v. 
Kirkbride, 66 P.2d 1021, 179 Okl. 
428. 

Tenn.—Tennessee Cent. Ry. Co. v. 
Shacklett, 147 S.'JV.2d 1054, 24 

Tenn.App. 663—Draper v. Louis¬ 
ville & N. R. Co., 66 S.W.2d 1003, 
17 Tenn.App. 213. 

Tex.—Hamilton v. St. Louis, S. P, & 

T. Ry. Co., 283 S.W. 476, 116 Tex. 
456—Missouri Pac. R. Co, v. Jones, 
Com.App., 24 S,W.2d 32—Pisano v. 
Texas & N. O. R. Co., Civ.App., 112 
S.W.2d 316, error dismissed—Tex¬ 
as & N. O. R. Co. v. Hawthorne, 
Civ.App., 297 S.W. 321, certiorari 
denied Hawthorne v. Texas & N. 
O. R. Co., 48 S.Ct. 434, 277 U.S. 
671, 584, 72 L.Ed. 993—Swann v. 


Texas & P. Ry. Co., Civ.App., 200 
S.W. 1131. 

Va.—Southern Ry. Co. v. Wilmouth, 
153 S.E. 874, 154 Va. 582, certiorari 
denied Wilmouth v. Southern Ry. 
Corporation, 51 S.Ct. 81, 282 U.S. 
878, 76 L.Ed. 776. 

W.Va.—Rash v. Norfolk & W. Ry. 
Co., 12 S.E.2d 601, 122 W.Va. 688— 
Rash V. Norfolk & W. Ry. Co., 200 
S.E. 683, 120 W.Va. 540, certio¬ 
rari denied 69 S.Ct. 827, 307 U.S. 
623, 83 L.Ed. 1602. 

39 C.J. p 733 note 10. 

4:8. U.S.—Delaware, L. & W. R. Co. 

V. Koske, N. J., 49 S.Ct. 202, 279 

U.S. 7, 73 L.Ed, 578—Toledo, St. 
L. & W. R. Co. V. Allen, Mo.. 48 
S.Ct, 216, 276 U.S. 165, 72 L.Ed. 
513, conformecL to Allen v. Toledo, 
St. Louis & Western Ry. Co., Mo., 
12 S.W.2d 1116—Northern Pac. R. 
Co. v. Berven, C.C.A.Wash., 73 P.2d 
687—Blackley v. Powell, C.C.A.N. 
C., 68 F.2d 467—Biernacki v. Penn- 
sylvania R. Co., C.C.A.N.Y., 45 P. 
2d 677, certiorari denied 61 S.Ct. 
488, 283 U.S. 841, 75 L.Ed. 1461. 
Ala.—Louisville & N. R. Co. v. Griz- 
zard, 189 So. 203, 238 Ala. 49, cer¬ 
tiorari denied 60 S.Ct. 140, 308 
U.S. 603, 84 L.Ed. 604. 

Ark.—St. Louis-San Prancisco Ry. 
Co. V. Childers, 124 S.W.2d 964, 197 
Ark. 527. 

Cal,—Paulscn v. McDufRe, 47 P.2d 
700, 4 Cal,2d 111. 

Kan.—Schaefer v. Lowden, 78 P.2d 
48, 147 Kan. 520. 

Mass.—^Hietala v. Boston & A. R. R., 
3 N.B.2d 377, 296 Mass. 186, cer¬ 
tiorari denied Boston & Albany R. 
Co. v. Hietala, 57 S.Ct. 116, 299 
U.S. 689, 81 L.Ed. 434. 

Mo.—Arnold v. Scandrett, 131 S.W. 

2d '542, 346 Mo. 115. 

N.C.—Vest V. Atlantic Coast Line R. 
Co., 179 S.E. 607, 208 N.C. 80— 
Wlnfree v. Seaboard Air Line Ry. 
Co., 156 S.E. 259, 199 N.C. 690— 
Potter V. Atlantic Coast Line B. 
Co., 147 S.E. 698, 197 N.C. 17. 
Ohio.—Baltimore & O. R. Co. v. 
Shober, 176 N.E. 88, 38 Ohio App. 
216. 

Okl.—^Kansas, O. & G. Ry. Oo. v. Dil- 
lon, 135 P.2d 498, 191 Okl. , 671— 
Kansas City Southern Ry. Co. v. 
Hoyle, 90 P.2d 1042, 185 Okl. 211— 
St. Louis-San Prancisco Ry. Co. v. 
Stuart, 47 P.2d 177, 173 Okl. 221. 
Or.—Christie v. Great Northern Ry. 

Co., 20 P.2d 377. 142 Or. 321. 

S.C.—Williamson v. Southern Ry. 

1 Co., 191 S.E. 79, 183 S.C. 312. 
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Tenn.—Peters v. Tennessee Cent. 
Ry., 167 S.W.2d 973, 179 Tenn. 509 
—Luck v. Louisville & N. R. Co., 

69 S.W.2d 899, 167 Tenn. 360— 
Tennessee Cent. Ry. Co. v. Shack¬ 
lett, 147 S.W.2d 1064, 24 Tenn.App. 
663—Draper v. Louisville & N. R. 
Co., 66 S.W.2d 1003, 17 Tenn.App. 
213. 

Va.—Southern Ry. Co. v. Wilmouth, 
153 S.E. 874, 154 Va. 682, certiorari 
denied Wilmouth v. Southern Ry. 
Corporation, 61 S.Ct. 81, 282 U.S. 
878, 75 L.Ed. 775. 

W.Va.—Rash v. Norfolk & W. Ry. 

Co., 12 S.B.2d 501, 122 W.Va. 688. 

39 C.J. p 734 note 13. 

Negligence of fellow servant see in¬ 
fra § 390. 

49. Mo.—Smith v. Thompson, 182 S. 
W.2d 63—Pinley v. St. Louis-San 
Prancisco Ry. Co., 160 S.W.2d 736, 
349 Mo. 330—Pritehard v, Thomp¬ 
son, 156 S.W.2d 662, 348 Mo. 832— 
Evans v. Atehison, T. & S. F. Ry. 
Co., 131 S.W.2d 604, 345 Mo. 147— 
Arnold v. Scandrett, 131 S.W.2d 
642, 345 Mo. 115—McDanlel v. Chl- 
cago, R. I. & P. Ry. Co., 92 S.W. 
2d 118, 338 Mo. 481—Tash v. St. 
Louis-San Prancisco Ry. Co., 76 
S.W.2d 690, 335 Mo. 1148—Jen- 
kins V. Wabash Ry. Co., 73 S.W. 
2d 1002, 335 Mo. 748—Webber v. 
Terminal R. Ass'n of St. Louis, 

70 S.W.2d 863, 335 Mo. 11—Grange 
V. Chicago & E. I. Ry. Co., 69 S.W. 
2d 96S, 334 Mo. 1040—York v. St. 
Louis-San Prancisco Ry. Co., 62 
S.W.2d 475, 333 Mo. 106—Arm- 
strong V. Mobile & O. H. Co., 66 
S.W.2d 460, 331 Mo. 1224, certio¬ 
rari denied Mobile & O. R. Co. v. 
Armstrong, 63 S.Ct. 680, 280 U.S. 
743, 77 L.Ed. 1490—Moran v. At¬ 
ehison, T. & S. F. Ry. Co., 48 S.W. 
2d 881, 330 Mo. 278, certiorari de¬ 
nied Atehison, T. & S. P. Ry. Co. 

V. Moran, 63 S.Ct. 21, 287 U.S. 
621, 77 L.Ed. 630—State ox rei. 
St. Louis-San Prancisco Ry. Co. 
V. Cox, 46 S.W.2d 849, 329 Mo. 292 
—Berry v. Baltimore & O. R. Co., 
43 S.W.2d 782, reversed on other 
grounds 62 S.Ct. 610, 286 U.S. 272, 
76 L.Ed. 1098—Martin v. Wabash 
Ry. Co., 30 S.W.2d 736—0'Donnell 
V. Baltimore & O. R. Co., 26. S.W. 
2d 929, 324 Mo. 1097—Norton v. 
Wheelock, 23 S.W.2d 142, 323 Mo. 
913, certiorari denied Wheelock v. 
Norton, 50 S.Ct. 356, 281 U.S. 762, 
74 L.Ed. 1162—Hoch v. St. Louis- 
San Prancisco Ry. Co., 287 S.W. 
1047, 315 Mo. 1199—Williams v. 
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islation requires cmployers to take designated pre- 
cautions for the safcty of servants, and prescribes 
a pcnalty for failuro to do so, and in cxpress terms 
abolishcs the defense of assumption of risk, it is 
very gcncrally hcld that this defense is not avail- 
able, even though ihc danger caused by noncompli- 
ance with tlic statute was obvious or was actually 
known and apprcciatcd by the servant; and, ac- 
cording to the general rulc, such is also the case, 
although statutos of this character do not in express 
terms abolish the defense. 

b. Other State Statutes 

. Where state statutes so provide, a servant having 
knowledge of defects or dangers does not assume the 
risk of injury. 

In various States constitutional or statutory pro- 
visions have modified or abolishcd the rulc that the 
servant assumes the risk of injury from defects or 
dangers of which he has knowledge.®^ 

In Indianc, by statute, in actions against an em- 
ployer of five or more persons, the defense of the 
hazards and dangers ^‘apparent’' in the cmploymcnt 
contributing to the injury is taken away.^i In otli- 
cr words, assumption of risk is not available as a 
defense, although the in^ured servant had actual or 
constructive knowledge of the dangers.^^ Under a 
further provision that such cmploycc shall not be 


§ 383 

held to have assumed the risk of any defect in the 
place of Work furnished to such employee, or in the 
tool, implement, or appliance furnished him by such 
cmployer, where such defect was, prior to such in¬ 
jury, known to such cmployer or by the exercise of 
ordinary care might have been known to him in 
time to have repaired the same or to have discon- 
tinued the use of such defective working place, 
tool, implement or appliance, when the facts bring 
the casc within this provision, the defense of as¬ 
sumption of risk is not available and, even if it 
affirmatively appeared that the employer did not 
have knowledge of defects causing injury for a suf¬ 
ficient Icngth of time prior to the injury to make 
repairs, the right to recover at common law would 
not bc defeatcd if it appeared that the servant also 
was without knowledge actual or constructive of 
the defects.Howcver, where it is shown that the 
master had no knowledge of the defect actual or 
constructive, the question of assumption of risk has 
becn held to be of no importancc, since the evidence 
shows absencc of negligcnce defeating the action.^^ 

In South Carolina a provision of the constitu- 
tion has climinated assumption of risk by railroad 
cmployees based on knowledge on the part of the 
injurcd cmploycc of the defects causing the inju- 

ry.56 

In Texcis it has been providcd by statute that the 


St. Josoph & G. I. Jiy. Co., App., 
las S.W.2d lis— Sw(-any v. Wa- 
ba.sh R. Co., SO S.W.^d 216, 220 
Mo.App. 393—Orand.^taff v. Wa- 
bash Ry. Co., App., 71 S.VV.2d 174— 
Wobor V. Tcrminul Rnilroad As«’n 
of St. X.ouis, App., 20 S.W.2d 601— 
Hildorbrand v. St. Louls-San Fran- 
cisco Ry. Co., 203 S.W. 1060, 220 
Mo.App. 1229—Woos»n‘y v. Wabash 
Ry. Co., App., 274 S.W. 871. 

39 C.J. p 734 note 14. 

50. XxL Alaboana 

A .statute, providinpr that the em- 
ployor is not llablo If tho cmploycc 
knew of the defoet causing the In¬ 
jury and failod within a rcasonnblc 
timo to give inforrnation to his su¬ 
perior "unlcss hc was awaro that 
the ma.ster or Gmploy(T, or such su¬ 
perior, alrcady kncw of such defect," 
clocs not aboli.sh doctrinc of volenti 
non flt injuria.—Birmingham R. & 
Floctrlc Co. V. Allen, 13 So. 8, 99 Ala. 
359, 20 L.R.A. 457—39 C.J. p 734 
noto 18. 

la Plorlda 

By statute, defense of assumption 
of risk in enumerated hazardous op- 
erations, in actions for injuries sus- 
tained by servant by reason of mas- 
ter’s njBgligence, has been abolisbed. 
—City of Sebrlng ▼. Avant, 117 So. 


383, 95 Fla. 960—39 C.J. p 734 note 

20 . 

Ia Massochusetts 

A statutf* in substanco the samo as 
that of Alabania ha.s been held not to 
abolish the common-law rulc charg- 
ing tho servant with tho assumption 
of known or obvious risks.—Cas.sady 
v. Boston S: A. R. Co., 41 N.B. 129, 
164 Mas.s. 16S—39 C.J. p 734 note 30. 

In Ilississippl 

Code 1942 § 1456, and simi lar stat¬ 
utes, providing that, in actions for 
porsonal injury to an employee or 
for his doath, the employee shall not 
be held to have assumed the risks 
of his cmploymcnt In any case where 
such injury or death results in whole 
or part from negligence of the mas¬ 
ter, except as to conductors or loco- 
motlvo ongineors in charge of dan- 
gerous or unsafe cars or englnes 
voluntarily operated by them, ap- 
plics Irrespoctlve of the knowledge 
of the servant.—Eastman, Gardinor 
& Co. V. Caldwell, 172 So. 126, 177 
Miss. 861^Texas Co, v. Jackson, 165 
So. 546, 174 Miss. 737—Randolph 
Lumber Co. v. Mlnchcw, 169 So. 849, 
172 Miss. 636—^Hercules Powder Co. 
V. Tyrono, 124 So. 476, 166 Miss. 
76—Edward Hines Lumber Co. v. 
Harriel, 158 So. 146, 171 Miss. 670— 
39 C.J. p 734 note 33 p. 735 note 34. 
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Ia New York 

lOmployce does not assume any 
ri.sks by reason of knowledge of the 
employer’s vlolation of the provl- 
Kions of thn labor laws. 

U.S.—Mlchalek v. IT. S. Gypsum Co., 
D.C.K.Y., 16 F.Supp. 708. 

N.Y.—Griobsch v. B. T. Babbitt. Ino., 
298 KY.S. 848, 164 Mlsc. 7, af- 
firmed 2 2Sr.Y.S.2d 848, 264 App. 
Div. 601. 

51. Tnd.—Vandalia R. Co. v. Still- 
well, 104 N.E. 289, 181 Ind, 267, 
271, Ann.Ca.s.l916D 258, afflrmed 
36 S.Ct. '445, 239 U.S. 687, 36 S. 
Ct. 44'5, 241 U.S. 638, 60 L.Ed. 480, 
1215. 

39 C.J. P 734 note 22. 

52. Ind.—Standard Steel Car Co. v. 
Martlnecz, 113 N.B. 244, 66 Ind. 
App. 672, rehearing denied 114 N.B. 
94, 66 Ind.App. 672. 

39 C.J. p 734 note 23. 

53. Ind.—Showers Bros. Co. v. Da- 
vis, 118 N.B. 697, 68 Ind.App. 227. 

54. Tnd.—Standard Steel Car Co, v. 
Martinecz, 113 N.B. 244, 66 Ind. 
App. 672, rehearing denied 114 N.B. 
94, 66 Ind.App. 672. 

55. Ind.—Standard Steel Car Co. v. 
Martinecz, supra. 

60. S.C.—^Holmes v, Hamllton Rldge 
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plea of assumed risk is not available on the ground 
of knowledge or means of knowledge by the serv¬ 
ant of a railroad company of the defect or danger 
where the employer or his foreman also kiiows of 
the defect^T or where the employer has been guilty 
of negligence.58 

§ 384. - Effect of Negligence of Master 

A servant generally assumes the risks attributable 
to his employer's negligence where he has knowledge of 
such risks or they are so patent and obvious that he 
shouid have known of their existence. 


Unless otherwise provided by statute, as consid- 
ered supra §§ 359, 383, and except in jurisdictions 
where the servant does not in any circumstances 
assume the risk of the master’s negligence,59 the 
general rule that the servant assumes the risk of 
injury from defects or dangers of which he has 
actual knowledge or which are so patent and obvi¬ 
ous that he shouid know of their existence, as con- 
sidered supra § 382, applies, although the risk is the 
resuit of the negligence of the master,50 and al¬ 
though by reason thereof the risk is greater than 


Lfumber Corp., 112 S.E. 63$. 120 S., 
C. 165. 

39 C.J. p 735 note 86. 

57. Tex.—Marshall & E. T. R. Co. 
V. Riden, Civ.App., 194 S.W. 1163. 

39 C.J. p 735 note 38. 

58. Tex.—Texas & P. Ry. Co. v. 
Presley. 152 S.W.2d 1105, 137 Tex. 
232. 

59. Xu Mlssourl 

(1) There is no assumption of risk 
of injury caused by naaster’s negli¬ 
gence, as considered supra § 362, 
although servant actually knows of 
and appreciates dangers arising 
therefrom.—Whittington v. West- 
port Hotel Operallng Co., 33 S.W.2d 
963, 326 Mo. 1117—Pischer v. M-K 
Express Co., App., 158 S.W.2d 458— 
39 C.J. p 736 note 41 [a] (1). 

(2) In some decisions the court 
has held that such risks were as¬ 
sumed by servant if he knew of risks 
or in exercise of ordinary care 
shouid have known of them.—Davis 
V. City of Independence, 49 S.W.2d 
95, 330 Mo. 201—Shey v. Central 
Coal & Coke Co., 21 S.W.2d 772, 323 
Mo. 1058—Harff v. Green, 67 S.W. 
576, 168 Mo. 308—39 C.J. p 736 note 
41 Ia] (5). 

Xn XTorth Carollna 

(1) In various decisions it has 
been held that the servant does not 
assume risks caused or added to by 
the master’s negligence, unless such 
risks were so obvious and threaten- 
ing that a man of ordinary prudence 
would not continue to work.—Bat- 
ton v, Atlantic Coast Line R. Co., 
193 S.K 674, 212 N.C. 2'56, certiorari 
denied Atlantic Coast Line R. Co. v. 
Batton, 68 S.Ct. 750, 303 U.S. 651, 82 
L.Ed. 1112—MeCord v. Harrison- 
Wright Co., 153 S.E. 40i6, 198 N.C. 
742—Street v. Erskine-Ramsey Coal 
Co.., 14.5 S.E. 11, 196 N.C. 178—Hole- 
man v. Pensacola Shipbuilding Co., 
134 S.E. 647, 192 N.C. 236—39 C.J. 
p 736 note 41 [b] (2). 

<2) However, as shown supra § 
362, there have been nunierous deci- 
slons announcing the rule that the 
servant does not assume the risk 
of injury growing out of the mas- 
ter’s negligence and that such rule 
admits of no exceptions whatsoever. 


50. U.S.—New York, C. & St. L, R. 

Co. V. Boulden, C.C.A.Ind., 63 P. 
2d 917, certiorari denied 63 S.Ct. 
785, 289 U.S. 763, 77 L.Ed. 1498— 
Chicago, M. & St. P. & P. R. Co. 
V. Busby, C.C.A.Mont., 41 P.2d 
617—Voorhees v. Central R. Co. of 
New Jersey, C.C.A.N.J., 14 F.2d 
899—Davis v. Crane, C.C.A.MO., 
12 F.2d 355. 

Ala.—Louisville & N. R. Co. v. Griz- 
zard, 189 So. 203, 238 Ala. 49, cer¬ 
tiorari denied 60 S.Ct 140, 308 U. 
S. 603, 84 L.Ed. 504. 

Ark.—Kansas City Southern Ry. Co. 
V. Diggs, 167 S.W.2d 879, 205 Ark. 
150—^Bverton v. Silica Sand Co., , 
125 S.W.2d 793, 197 Ark. 980—| 
Missouri Pac. R. Co. v. Sullivan, 
122 S.W.2d 947, 197 Ark. 360— 
Bruner Ivory Handle Co. V. West, 
86 S.W.2d 919, 191 Ark. 479— 

Arkadelphia Sand & Gravel Co. v. 
Knight, 79 S.W.2d 71, IDO Ark. 386 
—Pederal Compress & Warehouse 
Co. V. Parrott, 28 S.W.2d 728, 181 
Ark. 946—Mississippi Valley Pow¬ 
er Co. V. Hubbard, 26 S.W.2d 118, 
181 Ark. 487—^Wisconsin Arkan- 

sas Lumber Co. v. Otis, 10 S.W.2d 
364, 178 Ark. 283—Chicago, R. I. 
& P. Ry. Co. V, Allison, 287 S.W. 
197, 171 Ark. 983. 

Cal.—Dick v. Atehison, T. & S. F. 
Ry. Co., 287 P. 638, 106 Cal.App. 
363. 

Fla.—Gallespie v. Thomton, 117 So. 
714, 95 Fla. 6. 

111.—Werner v. Illinois Cent. R. Co., 
33 N.E.2d 121, 300 Ill.App. 292, 
reversed on other grounds 42 N.E. 
2d 82, 379 111. 569—Johnson v. 
Scandrett, 16 N.B.2d 171, 296 111. 
App. 198. 

Ind.—New York, C. & St L. R. Co. 
V. Peele, 164 N.E. 705, 88 Ind.App. 
632, certiorari denied 49 S.Ct. 263, 
279 U.S. 842, 73 L.Ed. 988. 
lowa.—McClary v. Great Northern 
Ry. Co., 227 N.W. 646, 209 lowa 
67. 

Ky.—Louisville & N. R. Co. v. Mc- 
Coy, 110 S.W.2d 433, 270 Ky. 603— 
Louisville & N. R. Co. v. Rever- 
man’s Adm'x, 15 S.W.2d 300, 228 
Ky. 600. 

Me.—Morey v. Maine Cent. R. Co., 

1 133 A. 92, 126 Me. 272. 
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Miss.—Lucius v. Harris, 163 So. 390, 
169 Miss. 385, stating Louisiana 
law. 

Mo.—Norton v. Wheelock, 23 S.W.2d 
142, 323 Mo. 913, stating rule ap- 
plied in federal courts, certiorari 
denied Wheelock v. Norton, 50 S. 
Ct 355, 281 U.S. 752, 74 L.Ed. 1162. 
Mont—Leonidas v. Great Northern 
Ry. Co., 72 P.2d 1007, 105 Mont 
302, affirmed Great Northern Ry. 
Co. V. Leonidas, 59 S.Ct. 51, 305 

U. S. 1, 83 L.Ed. 3. 

N.J.—Huels V. General Elee. Co., 46 
A.2d 654, 134 N.J.Law 165. 

Or.—Corpus Juris cited Iu Freeman 

V. Wentworth & Irwin, 7 P.2d 796, 
801, 139 Or. 1—Bevln v. Oregon- 
Washington R. & Nav. Co., 298 
P. 204, 136 Or. 18, certiorari de- 
nicd Oregon-Washington R. & Nav. 
Co. V. Bevin, 62 S.Ct 21, 284 U.S. 
639, 76 L.Ed. 643. 

Pa.—Guerierro v. Reading Co., 29 A. 

2d 510, 346 Pa. 187. 

S.C.—Scott V. International Agr. Cor¬ 
poration, 184 S.E. 133, 180 S.C. 
1—Tyner v. Atlantic Coast Line 
R. Co., 146 S.E. 663, 149 S.C. 89. 
Tex.—Internatlonal-Great Northern 
R. R. v. Lowry, Civ.App., 98 S.W. 
2d 383, reversed on other grounds 
International-Great Northern R. 
Co. V. Lowry, 121 S.W.2d 585, 132 
Tex. 272—Houston & T. C. R. Co. 
V. Shepherd, Civ.App., 6 S.W.2d 
410—Chicago, R. I. & G. Ry, Co. 
V. Bernnard, Civ.App., 276 S.W. 
605. 

Utah.—Roach v. Los Angeles & S. L. 

R. Co., 280 P. 1063, 74 Utah 645, 
certiorari denied 60 S.Ct 162, 280 
U.S. 613, 74 L.Ed. 655. 

Va.—Colonna Shipyard v. Dunn, 146 

S. E. 342, 151 Va. 740, certiorari 
denied 49 S.Ct 263, 279 U.S. 840, 
73 L.Ed. 986. 

Wash.—Cummins v. Dufault, 139 P. 
2d 308, 18 Wash.2d 274—Imbler v. 
Spokane, P. & S. Ry. Co., 2 P.2d 
896. 164 Wash. 299. 

39 C.J. p 736 note 43. 

Assumption of risks arising from 
master's negligence generally see 
supra §§ 362-370. 

Necessity of knowledge of mister*s 
negligence see supra S 379. 
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that ordinarily incident to the employment.®! The 
servant, by working under these conditions, dis¬ 
penses with the duty of the mastcr to take reason- 
able precautions for his safety.62 Where the serv¬ 
ant has assumcd the risk, the fact that he was him- 
self frcc from contributory negUgcnce does not 
make the mastcr liablc for an injury resulting from 
the risk assumcd.63 

§ 385. - Effect of Temporary Forgetful- 

ness of Dangers or Defects 

The servant ordinarily assumes the risk of injury 
from known defects and dangers, although the injuries 
were sustained at a time when he had momentarlly 
forgotten their existence. 

The rule as to assumption of risk of injury from 
known defects and dangers, as considered supra § 
382, ordinarily applies with full force and cffect, 
although the injuries of which the servant com- 
plains were sustained at a time when hc had mo- 
mcntarily forgotten their existencc.64 It has been 
held, howcver, that the rule does not apply where 
the temporary forgctfulness was caused by the en- 
grossing nature of the work,65 although this, of 
course, would not bc true where the engrossing na¬ 
ture of the work fixed the scrvant’s attention on the 
danger instead of diverting it thcrcfrom.66 

§ 3S6. -Effect of Attempt to Save Mas- 

. ter's Property 

The servant ordinarily assumes the risk of Injury 
from obvious and open defects and dangers, although 
they are encountered In an attempt to save the mas- 
ter»s property. 

Where the danger is obvious and open, the fact 


that the servant encountered it in an attempt to save 
the master^s property will not deprive the master 
of the right to set up the defense of assumption of 
risk.67 if the employee exposes himself to dan¬ 
gers rashly, solely to rescue the master^s property, 
he 'Cannot recover if he is injured in the attempt.®^ 
It is the same whether the danger to be encountered 
is regarded as a detail of the work or in the nature 
of a new employment.®^ On the other hand, it has 
also been held that a servant is under a general du¬ 
ty to conserve the property of the master and 
that a servant is not necessarily at fault in exposing 
himself to a risk which a volunteer would not be 
justified in assuming but the Standard must be a 
proper balance between the risk to life or limb and 
that to the property, considering the question of 
imminence and gravity of possible injury and of 
value of property which might be damaged.*^^ 

§ 387. - Effect of Risks Arising after 

Commencement of Service 

The servant assumes the risk of Injury from known 
defects or dangers which arise after the commencement 
of the Service. 

The doctrine of the assumption of known or ob¬ 
vious risks by the servant, as considered supra § 
382, applies as wcll to Ihosc which arise during 
the Service as to Iliose in contemplation at the time 
of the original hiring.'^^ 

§ 388. - Character of Knowledge Suffi¬ 

cient 

The servant may be charged with assumption of 
risks where the defects and dangers were so open and 
obvious that he shouid have known of the risks. 


61, Ky.—Jarboe v. Coleman, 182 S. 
W. 922, 168 Ky. 707. 

62, Mass.—Loary v. Boston & A. R. 
€o., 2 N.B. 115, ISO Mass. 680, 62 
Axn.R. 733. 

63, N.Y.—Garety v. King*. 60 N.Y.S. 
179, 27 AtP.I>1v. 114. 

39 C.J. p 736 note 46. 

64, U.S.—Blackley v. Powoll, C.C.A. 
K.C., 68 K.2d 457—Grand Trunk 
Western Ry. Co. v. Reid, C.C.A. 
Mich., 42 F.2d 403—New York, C, 
& St. Lr. R. Co. V. McDougall, 0. 
C.A.Ohio, 15 F.2d 283. 

Cal.—Myers v. Southern Pac. Co., 68 
P.2d 387, 14 Cal.App.2d 287, hear- 
ing denled 69 P.2d 1001, 14 Cal. 
App.2d 287. 

Wash.—Stanke v. Spokane, C. D. & 
P. R. Co., 43 P.2d 961, 181 Wash. 
472. , 

39 C.J. p 736 note 49. 

Contributory negUgence seo infra § 
436. 


G. R. Co., 62 P. 964, 15 Colo.App. 
440. 

39 C.J. p 736 noto 60. 

It must appe«ar that lujixiy was 
not caused hy carelessness of serv¬ 
ant and was not the resuit of a risk 
of danger assumed by him In the 
absftnco of any cmergency which 
would authorizo inforence of self- 
forgetfulness.—^Walton v. Georgia, F. 
& A. R. Co., 82 ‘S.E. 815, 16 Ga.App. 
191. 

66. Ga.—Bogush V. Southeastern 
Mfg. & Spocialty Co., 103 S-B. 41, 

25 Ga.App. 268—Ryle v. Maeon 
News Printing Co., 102 S.E. 836, 

26 Ga.App. 106. 

67. N.Y.—Maltbie v. Belden, '60 N. 
E. 645, 167 N.Y. 307, 64 L.R.A. 62. 

39 C.J. p 736 note 63. 

Contributory negligence see infra § 
470. 

68 . N.C.—^Pegram v. Seaboard Air 
Line R. Co., 61 S.E. 976, 139 N.C 
303, 4 Ann.Cas. 214, 
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69, N.Y.—Maltbie v. Bciden, $0 N.E. 
645, 167 N.Y. 307, 64 L.R.A. 62. 

70. Ala.—Atlantic Coast Line R. Co. 
V. Russell, 111 So. 763, 215 Ala. 
600. 

71. U.S.—In re Lee Transit Corpo¬ 
ration, C.C.A.N.Y., 37 F.2d 67. 

Where danger of property damage 
was comparatively slight, switchman, 
attempting to board car to arrest 
speed and prevent injury to other 
cars, did not relieve himself from as¬ 
sumption of risk.—Roach v. Los An- 
geles & S. L. R. Co., 280 P. 1063, 74 
Utah 546, certiorari denled 60 S.Ct. 
162, 280 U.S. 613, 74 L.Ed. 666. 

72, Wis.—Yezick v. Chicago Brass 
Co., 120 N.W. 247, 188 Wis. 342. 

39 C.J. p 736 note 67. 

Latent defects see infra § 392. 

Risks caused by changing condltlon 
of place as work progresses see 
supra § 373. 


85. Colo,—Maydole v. Denver & R. 
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In order to charge the servant with assumption 
of risks 'by reason of knowledge thereof, actual 
knowledge is not indispensable, but it is sufficient 
that the defects and dangers were so open and ob- 
vious that he shouid have known of the risks.'^^ 
The law charges the servant with notice of the 
risks,whether or not he was aotually aware of 
them/5 on the theory that one knows what it is 
one’s duty to know,’^^ and he will not be permitted 
to say that he did not appreciate the dangcrJ*^ 

Opportunity to acquire Imowledge, The servant 
assumes, in addition to the risks actually known to 
him, siich risks of injury from defects and dangers 
as in the exercise of ordinary care in the perform- 
ance of his duties his opportunities to discover 
would have disclosed to him;78 and, on the othcr 
hand, he is not charged with the assumption of 
risks which are not incidcntal to his employmcnt, 
and of which he has had no opportunity to IcarnJ^ 
Before a master can be relieved of liability by the 
servanfs assumption of risk incident to the service, 


the servant must have e(3(iial opportunity with the 
master to know the surroundings and be cqually 
competent to judge of the risks and hazards.^o 

Knowledge of fcllow servant. While a servant 
may assume an obvious risk of danger to himself, 
he cannot assume it for a fellow servant who does 
not know of the defect or danger.^^ 

§ 389, -Extent of Knowledge Necessary 

A servant Is not charged with assumption of risk 
uniess he knows of and appreciates the dangers inci¬ 
dent to the Work. 

In order to charge a servant with assumption of 
risk it is not sufficient that he shouid have knowl¬ 
edge of defects in the place of work, or in the ma- 
chincry, tools, appliances, or instrumentalities for 
work, or in the methods of work, etc., but it is fur- 
ther necessary that he shouid know of and appreci¬ 
ate the dangers incident to the work under the ex- 
isting conditions.52 Assumption of risk implies 


73, U.S.—^Kane v. Federal Match 
Corporation, D.C.Pa., 6 P.Supp. 607. 

Ark.—Long Bell Lumber Co. v. Tarv- 
er, 118 S.W.2d 282, 196 Ark. 275. 
111.—Chestnut v. Chicago, B. & Q. 
R. Co., 1 lSr.E.2d 811, 284 IlI.App. 
817. 

Ky.—Loulsville & N. R. Co. v. Gross, 
272 S.W. 57, 209 Ky. 1. 

Md.—Le Vonas v. Acme Paper Bd. 

Co., 40 A.2d 43, 3S4 Md. 16. 

Mo.—O^Donnell v. Tlaltimore & O. R. 

Co., 26 S.W.2d 929, 324 Mo. 1097. 
Kcb.—Groat v. Clausen, 298 N.W. 
503, 139 Neb. 6S0. 

K.H.—Portier v. Concord Electric 
Co., 33 A.2d 801, 93 N.H. 492. 

K.T.—BuiTinton v. Boston & M. R. R., 
226 K.Y.S. 302, 223 App.Div. 315, 
motion granted Burlington v. Bos¬ 
ton & M. R. R., 164 N.E. 566, 249 
N.Y. 514. 

S.C.—McClain v. Charleston & W. C. 

Ry. Co., 4 S.E.2d 280, 191 S.C. 332. 
Tex.—Puller v. Texa.s Park Lot, Civ. 

App., 133 S.W.2d 605. 

39 C.J. p 736 note 59. 

74. Ky.—Louisville & N. R. Co. v. 
Gross, 272 S.W. 57, 209 Ky. 1. 

Me.—Morey v. Maine Cent. R. Co., 
133 A. 92, 125 Me. 272. 

39 C.J. p 737 note 61. 

Constructive knowledge as sufficient 
to constitute contributory negll- 
gence see infra § 433. 
Inexperienced or youthful employee 
see infra §§ 414, 415. 

Constructive knowledge is that 
knowledge which an employee neces- 
sarily would have acquired in the 
exercise of ordinary care for his own 
safety.—Ft. Worth & R. G. R. Co. v. 
Roblnson, 84 S.W. 410, 37 Tex.Civ. 
App. 465. 


75. Philippine.—Tomayo v. Gsell, 35 , 
Philippinc 953. 

76. Tex.—Lone Star Brewing Co. v. 
Willie, 114 S.W. 186, 52 Tex.Civ. 
App. 550. 

39 C.J. p 737 note 63. 

77. Ga.—Simowitz v. Register, 3 S. 
E.2d 231, 60 Ga-App. 180. 

Wash.—Cummins v. Dufault, 3 39 P. 

2d 808, 18 Wash.2d 274. 

39 C.J. p 737 note 64. 

78. Ark.—Choctaw, O. «S: G. R. Co. 
V. Thompson, 100 S.W. 83, 82 Ark. 
11 . 

39 C.J. p 737 note 68. 

Test is what ordinary inen would 
have observed, using their faculties 
in usual way.—Southern Ry. Co. v. 
Wilmouth, 153 S.E. 874, 154 Va. 682, 
certiorari denied Wilmouth v. Soulh- 
ern Ry. Corporation, 61 S.Ct. 81, 282 
U.S. 878, 75 U.Ed. 775. 

79. Mass.—Bradley v. Central Ver- 
mont R. Co., 82 N.E. 44, 196 Mass. 
360. 

39 C.J. p 738 noto 69. 

80. Kan.—Murphy v. Edgar Zinc 
Co., 112 P. 109, 83 Kan. 627, ad- 
hered to 115 P. 651, 84 Kan. 891. 

81. N.J.—Pushcart v. New York 
Shipbuilding Co., 81 A. 113, 81 N. 
J.Law 261. 

39 C.J. p 738 note 71, 

Pellow-servant doclrine generally 
see supra § 331 et seq. 

Zmputatlon of knowledge 

Constructive knowledge of one em¬ 
ployee is not imputed to a fellow em¬ 
ployee, but the fellow employee 
must be charged only with such ap- 
preciation as shouid have come to 
him from his own experience and 
j past observation and what he saw 

1196 


and hoard, and shouid have soen and 
heard.—Olidden v. Public Service 
Co. of New Hampshire, 183 A. 865, 
88 N.H. 4. . 

82. U.S.—Owens v. Union Pac. R. 
Co., Wash., 63 S.Ct. 1271, 310 U.S. 
716, 87 L.Ed. 1683, conformed to, 
C.C.A., 142 P.2d 145, certiorari de- 
inied 65 S.Ct. 57, 323 US. 7^0, 89 
L.Ed. 693—Chesapeake & O, Ry. 
Co. V. Richardson, C.C.A.Ohlo, 116 
P.2d 8^0, certiorari denied 61 S.Ct. 
961, 313 U.S. 674, 86 L.Ed. 1631— 
Wagner Electric Corporation v. 
Snowden, C.C.A.Mo., 38 F.2d 599— 
Central of Georgia Ry. Co. v. Da- 
vis, C.C.A.Ala., 7 F.2d 269, certio¬ 
rari denied 46 S.Ct 104, 269 U.S. 
578, 70 L.Ed. 422. 

Ark.—Morcury Mining Co. v. Cham- 
bers, 102 S.W.3d 543, 193 Ark. 771 
' —Gaster v. Hicks, 26 ft'.W.2d 760, 
181 Ark. 209—Jowol Coal Mining 
Co. V. Whitner, 279 S.W. 1031, 170 
Ark. 393. 

Ga.—Simowitz v. Rogister, 3 S.E.2d 
231, 60 Ga.App. 180. 

111.—Fox V. Beall, 41 N.E.2d 126. 314 
IlI.App. 144—Benson v. Chicago, B. 
I. & P. Ry. Co., 267 IlI.App. 11, af- 
firmed Chicago, R. I. & 1\ Ry. Co. 
v. Benson, 185 N.E. 244, 352 111. 
195, certiorari denied 64 S.Ct 53, 
290 U.S. 636, 78 L.Ed. 653. 

Mass.—Ryan v. Gray, 55 N.B.2d 700, 
316 Mass. 259. 

Mo.—Finley v. St. Louis-San Fran- 
cisco Ry. Co., 160 S.W.2d 735, 349 
Mo. 330—Jenkins v. Kurn, 156 S.W. 
2d 668, 348 Mo. 942—-Fritchard v. 
Thompson, 156 S.W.2d 652, 348 Mo. 
832—Bird v. St Louis-San Fran- 
cisco Ry. Co., 78 S.W.2d 389, 036 
Mo. 316—Jenkins v. Wabash Ry. 
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both knowledge or the means of knowledge, and an 
apprcciation of danger.83 As has been aptiy stated, 
'‘a defcct and the dangcr arising from it are not 
uecessarily to be identificd, and a person may know 
o?.' one without appreciating the other.'’84 Like- 
wise, it is not sufficient that the servant should 
merely know that therc is “some danger” attend- 
ing the Service, but it is further essential that there 
should be actual understanding and appreciation of 
its nature and extcnt,S5 unlcss it is so obvious that 
the servant should know of and appreciate it.s® 

Where the servant is injured by a known risk of 
the cmploymcnt assumcd by him, it is immatcrial 
that he did not know the precise extcnt or character 
of the injury liable to be sustainedj^'^ or that he 
did not appreciate evcry particular of the risk or 
ali the possible consequences thereof,S8 if as a rea- 


§ 389 

sonably prudent man he should have anticipated 
that some injury might resuit from the defect.^® 
Where he has a general knowledge of defects suffi¬ 
cient to charge him with knowledge of danger, he 
assumes the risk, although he may not know of the 
particular defects which cause the injury;®® but 
the servant by reason of knowledge of one defect 
or danger does not take the risk of another of 
which he has no knowledge and if both con¬ 
tribute to injure him, he is entitled to recover if the 
accident would not have happened but for the un- 
known defect.®^ 

In order to constitute an assumption of risk, 
knowledge of the risk must come in time to be of 
use; if knowledge is not acquired until too late to 
avert the injury, there is no assumption of risk by 
reason thereof.®® 


Co., 73 S.W.2cl 1002, 335 Mo. 748— 
York V. St. Louis-San Francisco 
Ry. Co., 62 S.W.2d 475, 333 Mo. 105 
—O^Donnell v. Baltimore & 0. R. 
'Co., 26 S.W.2d 929, 324 Mo. 1097— 
Clift V. St. Louis-San Francisco { 
Ry. Co., 9 S.W.2d 972, 320 Mo. 791 | 
—Westovcr v. Wabash Ry. Co., 6 
S.W.2d 843, certiorari donied Wab- 
nsh Ry. Co. v. Westovor, 49 S.Ct. 
31, 278 U.S. 632, 73 L.Fd. 550. ’ 
Mont.—Boyd v. Groat Northern Ry. 

Co., 274 P. 293, 84 Mont. 84. 

N.H.—Blals V. Flandcrs Hardware 
Co., 42 A.2d 332, 93 N.H. 370— 
Boucher v. Namasket Co., 17 A.2d 
98, 9t N.H. 215—I’orrpault v. Allen 
Oil Co., 179 A. 365, 87 N.H. 306— 
Clalrrnont v. Cilley, 153 A. 465, 85 
N.H. 1—Kruffer v. Exoter Mfg. Co., 
149 A. 872, 84 N.H. 290. 

N.J.—Daildy v. Mutual Chemical Co, 
of America, 16 A.2d 657, 126 N..T. 
Law 465, afllrmod 19 A.2d 778, 126 
N.J.Law 426. 

N.O.—Batton v. Atlantic Coa.st Ijlne 

R. Co., 193 S.E. 674, 212 N.C. 256, 
certiorari d«nled Atlantic Coast 
Line R. Co. v. Batton, '58 S.Ct. 750, 
303 U.S. 661, 82 L.Ed. 1112. 

'S.C.—Lyon.<; v. R. t>. Cole Mtg. Co., 
183 S.E. 466, 178 S.C. 620. 

'Tenn.—Hoyi.ston Mills of Temnessee 
V. McGumn, 145 S.W.2d 1, 177 
Tonn. 1, rohoaring dcnied 146 S.W. 
2d 357, 177 Tenn. 1. 

'Tcx.—ChicaffO, R. I. & G. Ry. Co. v. 
Fredorick, Civ.App., 74 S.'W.2d 275, 
error refused, certiorari denied 55 

S. Ct. 915, 295 U.S. 768, 79 L.Ed. 
1701—Texas & P. Ry. Co. v. Bald- 
wln, Civ.App., 25 S.W.2d 960, af- 
firmed, Com.App., 44 S.W.2d 909, 
certiorari denied 63 S.Ct. 11, 287 
U.S. 606, 77 L.Bd. 627. 

Vt,—Tinney v. Crosby, 22 A.2d 145, 
112 Vt. 95. 

’'Wash.—Cummins v. Dufault, 139 P. 
2d 308, 18 ■VV’ash.2d 274—^Peterson 


V. Tacoma-Ashford Transit Co., 17 
P.2d 35, 170 Wash. 594. 

39 C.J. p 738 fnote 73. 

Knowledge nocessary to constitute 
contributory negligence see infra 
§ 432. 

Test of “appreciation, of risk” is 
whether servant understood risk, or 
by excrcise of ordinary care ought 
to have understood it.—McClain v. 
Charleston & W. C. Ry. Co., 4 S.E. 
2d 280, 191 S.C. 332. 

83. Ala.—Louisville & N. R. Co. v. 
Parker, 188 So. 231, 223 Ala. 626, 
certiorari granted 62 S.Ct. 496, 286 

U. S. 635, 76 L.Ed. 1275, certiorari 
dismissed 53 S.Ct. 94, 287 U.S. 569, 
77 L.Ed. 501. 

Ark.—Jewel Coal & Mining Co. v. 
Whltner, 279 S.W. 1031, 170 Ark. 
393. 

Minn.—Blume v. Ballis, 291 N.W. 

906, 207 Minn. 393. 

Mo.—Owen v. Kurn, 148 S.W.2d 619, 
347 Mo. 616—Osborn v. Chicago, 
R. I. & P. Ry. Co., 1 S.W.2d 181— 
Oglesby v. St. Louis-San Francisco 
Ry. Co., 1 S.W.2d 172, 318 Mo. 79, 
certiorari denied St. Louis-San 
Francisco R. Co. v. Ogle.sby, 48 S. 
Ct. 434, 277 U.S. 687, 72 L.Ed. 1001. 
Pa.—Verna v. Lopresti, 42 A,2d 170, 
157 Pa.Super. 163. 

S.C.—^Veroneo v. Charleston Consol. 
Ry. & Lighting Co., 149 S.E. 763, 
152 S.C. 178. 

Utah.—^Roach v. Los Angeles & S. 
L. R. Co., 280 P. 1063, 74 Utah 
545, certiorari denied 60 S.Ct. 162, 
280 U.S. 613, 74 L.Ed. 655—Miller 

V. Western Pac. R. Co., 274 P. 945, 
73 Utah 442. 

39 C.J. p 739 note 74. 

84. U.S.—Errico v. Washburn Wil¬ 
liams Co., CCPa., 170 P. 862. 

39 C.J. p 739 note 76. 

85. in.—^Wheoler v. Chicago & W. 
L R. Co., 108 N.B. 330, 267 111. 306. 

39 C.J. p 740 note 76. 
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Ximployee’s reallzatlon, of pcssibil» 
ity of danger does not amount to 
realization of danger obvious and 
fully known or so plainly observable 
that he must be presumed to know of 
it, and hence does not bar recovery 
for injuries sustained by him on 
ground that he assumed risk.—Mc- 
Daniel v. Chicago, R. I. & p. Ry. 
Co., 92 S.W.2d 118, 338 Mo. 481. 

86 . Mass.—Boyle v. Donovan, 94 N. 
B. 268, 208 Mass. 196. 

39 C.J. p 740 note 77. 

87. Ky.—Plubbard v. Louisville & N. 
R. Co., 273 S.W.,436, 209 Ky. 614. 

Va.—Houston v. Seaboard Air Line 
R. Co., 96 S.E. 270, 123 Va. 290. 

39 C.J. p 740 note 78. 

88 . Va.—Houston v. Seaboard Air 
Lino R. Co., supra. 

89. Wis.—Luebben v. Wisconsin 
Traction, Light, Heat & Power Co., 
141 N.W. 214, 154 Wis. 378, 49 L. 
R.A.,N.S., 517—Coei v. Green Bay 
Tract. Co., 133 N.W. 23, 147 Wis. 
229. 

90. Tex.—Green v. Cross, 15 S.W. 
220, '79 Tcx. 130. 

39 C.J. p 740 note 81. 

91. Ark.—Bradley Lumber Co. of 
Arkansas v. Clantoin, 147 S.W.2d 
14, 201 Ark. 667. 

N.H.~Kruger v. Exeter Mfg. Co., 
149 A. 872, 84 N.H. 290. 

S.C.—Corpus Juris cited in Stogner 
V. Groat Atlantic «& Pacific Tea Co., 
192 S.E. 406, 409, 184 S.C. 406. 

39 C.J. p 740 note 82. 

92 . N.H.—Pickett v. Norwood Calef 
& Co., 196 A. 627, 89 N.H. 244. 

Tex.—Missouri Pac. R. Co. v. Som- 
ers, 14 S.W. 779, 78 Tex. 439— 
St. Louis, S. F. & T. Ry. Co. v. 
Barr, Civ.App., 67 S.W.2d 1063. 

39 C.J. p 740 note 82. 

93. U.S.—Sorenson v. Alaska S. S. 
Co., D.aWash,, 243 P. 280. 

39 C.J. p 740 note 84, 
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§ 390 

§ 390. - Application of Foregoing Princ¬ 

ipies 

a. Method of conducting business in gen¬ 
er al 

Id. Methods of work 

c. Place of work 

d. Machinery, tools, and appUances 

e. Negligence or incompetency of fellow 

servant 

i. Injuries sustained by servanfs over- 

exertion 

g. Selection of more hazardous method 

of work 

h. Selection of more hazardous ways of 

passage 

i. Unnecessary occupation of dangerous 

position 

j. Failure to give notice of dangerous 

position 

a. Method of Conducting Business in General 

A servant who knows or shouid know of the hazards 
of the employment as the business is conducted assumes 
the risks. 

In accordance with the general rule and subject 
to its limitations and qualifications, considered su¬ 
pra §§ 382-389, it has generally been held that a 
master may conduct his business in his own way, 
and that the servant who either knows or, in the 
exercise of ordinary care, shouid know of the haz¬ 
ards of the employment as the business is conduct¬ 
ed, assumes the risk incident thereto^^ gyen though 
a different method of conducting the business would 
have been less dangerous.Among the obvious 
risks thus assumed are those attendant on the use 
of the ways, works, and machinery of a permanent 
character that are intended to be retained as part 
of the piant to which the contract for Service re- 
lates.96 

Subseqtient alferation or improvements. Where 
a servant on accepting Service understands the mas- 
ter^s methods of conducting business and the risk 
attached thereto, he cannot call on the master to 


make alterations in order to provide greater safety 
for the servant and it has been held that this is 
true even though in some parts his ways and works 
would not be deemed reasonably safe and proper 
if he were starting to do the same kind of work un¬ 
der an arrangement with employees to serve in a 
business afterward to be established.^^ 

Effect of constitutional and statutory provisions, 
The rule that the servant assumes the known haz¬ 
ards in the method by which the employer^s busi¬ 
ness is conducted is not affected by constitutional or 
statutory provisions which aboHsh the doctrine of 
assumption of risk as far as it applies to knowledge 
by a servant of a railroad '‘of the defective or un- 
safe character or condition of any machinery, ways, 
appliances or structures,^’99 or by a statute giving 
a remedy to an injured servant for defects “which 
arose from, or had not been discovered or remedied 
owing to, the negligence of the employer, or of any 
person in the Service of the employer, and infrusted 
by him with the duty of seeing that the ways, works, 
or machinery were in proper condition,”^ or by a 
statute abolishing the defense of assumption of risk 
where the servant has sustained injury from a de- 
fect which was reported but not remedied.2 

b. Methods of Work 

(1) In general 

(2) Failure to furnish sufficient force 

for work 

(3) Failure to promulgate or enforce 

rules for conduct of work 

(1) In General 

The servant assumes the risk of injury from known de¬ 
fects or dangers in the methods of work as it is per- 
formed In the operatlon of the master's business. 

In accordance with the general rule and subject 
to its limitations and qualifications, considered su¬ 
pra §§ 382-389, where defects or dangers in the 
methods of work as it is performed in the opera- 
tion of the master’s business exist, and the risk of 
injury therefrom is or, in the exercise of ordinary 
care by the servant, shouid be known ^nd appreci- 
ated by him, he assumes the risk^ even though there 


94. Neb.—^Larg-e v. Johnson, 248 N. 
W. 400, 124 Neta. 821. 

N.T.—Healey v. Carter & Weeks 
Stevedoring Co., 210 N.T.S. 76, 213 
App.Div. 122. 

Tex.—Texas & P. Ry. Co. v. Aaron, 
Civ.App., 19 S.W.2d 930, certiorari 
denied 60 S.Ct. 409, 281 U.S. 766, 74 
L.Ed. 1166. 

39 C.J. p 741 note 86. 

95, U.S.—Bethlehem Iron Cta. v. 
Weiss, C.C.A.Pa., 100 F. 46, 40 C. 
C.A. 2'70. 

89 C.J. p 741 note 87. 


96. Mass.—Murch v. Wilson, 47 N. 
E. 111, 168 Maas. 408, 411. 

N.T.—^Healy v. Carter & Weeks Ste- 
vedoring Co., 210 N.T.S. 75, 213 
App.Div. 122. 

39 C.J. p 741 note 88. 

97 . Mass.—Murch v. Wilson, 47 N.E. 
111, 168 Mass. 408. 

39 C.J. p 741 note 90. 

98. Mass.—^Murch v. Wilsozi, supra. 

99. Va.—Southern R. Co. v. Foster, 
69 S.B. 972, 111 Va. 763. 

39 C.J. p 741 nota 94. 
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Effect of constitutional and statutory 
provisions on assumption of risks 
generally see supra S§ 369, 360, 
369, 370. 

1 . Ma-ss.—0’Maley v. Southern Bos¬ 
ton Gas Light Co., 32 N.E. 1119, 
158 Mass. 135, 137, 47 L.R.A. 161. 

39 C.J. p 741 note 96. 

2. Mass.—Wood v. Danas, 120 N.E. 
159, 230 Mass. 587, 692. 

39 C.J. p 741 note 96. 

3. U.S.—Southern By. Co. v. Ed- 
wards, C.C.A.Ala., 44 F.2d 526. 
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was a safer method of work which, had it been 
adopted, would have avoided the accident;* and 
cspecially is this rule applicable wbere the servant 
injured lent his aid to establish the method o£ work 
by which hc was injured.5 It has been held that 
it is the duty of the servant to quit where he knows 
that the work js bcing carried on in su-ch a manncr 
that an accident may occur.6 

Where the methods of work are known to the 
servant on accepting service, he may make no daim 
on the employer to change them, but accepts them 
as. they are and cannot recover for injuries sus- 
tained therefrom.'^ 

Right of servant to rcly on care of master. Un¬ 
der the rule discussed supra § 380, the servant is, in 
general, cntitled to assume that the master has es- 
tablished and promulgated a reasonably safe system 
or method of work and that he will enforce it.^ 

Failure to furnish applianccs'for work. Where 
the master fails to furnish appliances essentiai to a 


reasonably safe performance of the work for which 
the servant is employed and the servant knows and 
appreciates or, in the exercise of ordinary care, 
should know and appreciate the danger of perform- 
ing the work without such appliances, he assumes 
the risk of so doing.^ 

(2) Failure to Furnish Sufficient Force for 
Work 

Where a servant knows or should know that the mas¬ 
ter has furnlshed an insufficlent force for the reasonably 
safe prosecution of the work, he assumes the risks inci¬ 
dent to working with insufficient assistance. 

In the absence of any emergency,io where a serv¬ 
ant knows or ought to know that the master has 
furnished too few servants for the reasonably safe 
prosecution of the work, he assumes the risks inci¬ 
dent to working with insufficient assistance,es- 
pecially where the manner of doing the work is left 
to the servant, who is an expert.12 Where a serv¬ 
ant discovers that the force for work is insuffi¬ 
cient, it has been held that it is his duty to quit the 
Service.13 


Ark.—Texas Pipo Line Co. v. John¬ 
son, 275 S.W. 329, 1G9 Ark. 235. 

N. y.—Salisbury v. New York Cont. 

R. Co., 222 N.T.S. 38, 220 App.Div. 
491—Healy v. Carter & Weeks 
Stevedorinfr Co., 210 N.T.fl. 76, 213 
App.Div. 122. 

Tex.—aalveston, H. & S. A. Ry. Co. 

V. Contois, Com.App., 288 S.W. 164, 
certiorari dttnied 47 S.Ct. 669, 274 
U.S. 747, 71 L.Ed. 1328—Tullos v. 
Texas Pipe Line Co., Civ.App., 145 

S. W.2d 267, error dismissed, juder- 
ment corrcct. 

39 C.J. p 742 note 99. 

Methods of work generally soe supra 
S 260 et seq. 

4. Ky.—Louisvillo & N. R. Co. v. 
Stewart, 269 S.W, 655, 207 Ky. 616. 

'39 C.J. p 743 note 1. 

5. lowa.—Kroy v. Chicago, R. I. & 
P. R. Co., 32 lowa 367. 

O . Mich.—Murphy v. Groat Lakes 
Drodgre & Dock Co., 141 N.W. 564, 
175 Mich. 216. 

7. W.Va.—Seldomridge v. Chesa- 
peake & 0. R. Co., 33 S.B. 293, 46 

W. Va. 6i69. 

8 . Ala.—Gulf, M, & N. R. Co. v. Wil¬ 
liams, 119 So. 212, 218 Ala. 481, 
certiorari dismissed 60 S.Ct. 86, 
280 U.S. 626, 74 L.Bd. 598. 

39 C.J. P 743 note 6. 

9 . U.S.—Hallstein v. Pennsylva;nla 
R. Co., C.C.A.Ohio, 30 P.2d 694. 

Ark.—Odenbaugh v. St. Louis South- 
western Ry. Co., 120 S.W.2d 713, 
196 Ark. 1036. 

Kan.—Parker v. City of Wlchita, 92 

P.2d 86, 160 Kan. 249. 

Mo.—Osbom V. Chlcago, R. L & P. 

Ry. Co., 1 S.W.2d 181. 

Tex.—CJorpuB Jtirls cited in Tullos v. 


Texas Pipe Line Co„ Civ.App., 146 
S.W.2d 267, 271. 

39 C..T. p 744 note 8. 

Knowlodgo that appliances furnished 
aro defective seo infra subdivision 
d of thls aectlon. 

Safety Tbelt 

U.S.—Hallstein v. Pennsylvania R. 
Co., C.C.A.Ohio, 30 F.2d 594. 

10. Pa.—Guorierro v. Reading Co., 
29 A.2d 610, 346 Pa. 187. 

R.I.—Mayott v. Norcross, 52 A. 894, 
24 R.I. 187. 

Tex.—Gulf, C. & S. P. R. Co. v. Spiv- 
ey, Civ.App., 56 S.W.2d 656, cer¬ 
tiorari denied Splvey v. Gulf, C. 

S. P. R. Co., 64 S.Ct. 98, 290 U.S. 
676, 78 L.Ed. 583. 

11. U.S.—Lang v. U. S. Reduction 
Co., C.C.A.Ind., 110 P.2d 441. 

Oa,—Moses v. Johnson, 22 S.Ei.2d 328, 
68 Ga.App. 131. 

111.—Chestnut v, Chicago, B. & Q, R. 

Co., 1 N.E.2d 811, 284 Ill.App. 317. 
Ky.—Nashvllle, C. & St. L. Ry. Co. 
V. Cleaver, 118 S.W.2d 748, 274 Ky. 
410. 

Miss.—Gulf & S. I. R. Co. v, Hales. 

105 So. 458. 140 Miss. 829. 

Mo.—Heath v. St. Louis-San Fran- 
cisco Ry. Co., App., 286 S.W. 148. 
N.y.—De Oaetano v. Merrltt & Chap- 
xnan Derriok & Wrecklng Co., 219 
N.T.S. 689, 219 App.Div. 242, af- 
firmed 161 N.B. 188, 247 N.T, 674. 
Pa.—Guerierro v. Reading Co., 29 A. 
2d 610, 346 Pa. 187—^Corptis Juris 
clted in Fltzgerald v. Pennsylvania 
R. R., 184 A. 299, 308, 121 Pa.Super. 
461. 

Tenn.—Cincinnati, N. O, & T. P. Ry. 

Co. V. Steelman, 7 Tenn.App. 657. 
Tex.—Corpus Juris cited in Gulf, C. 
& S. P. B. Co. V. Spivey, Civ.App., 
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66 S.W.2d 655, 657, certiorari de¬ 
nied Spivey v. Gulf, C. & S. P. R. 
Co., 54 S.Ct. 98, 290 U.S. 676, 78 
L.Ed. 583—Corpus Juris cited in 
Louisiana Ry. & Nav. Co. of Texas 
V. DIsheroon, Civ.App., 205 S.W. 
250, 251. 

Va.—Lloyd v. Norfolk & W. Ry. Co., 
145 S.B. 372, 161 Va. 409. 

39 C.J. p 744 note 12. 

Acting under orders see infra §S 398- 
403. 

Injuries sustained by servantes over- 
exertlon see infra subdivision f of 
thls section. 

In seutucky 

(1) Where a servant knowlngly 
continues to work with inadequate 
assistance or tools, there is an as- 
sumptioin of rlsk by servant, if he 
knows, or If it is plainly obvious to a 
person of ordinary prudence, that 
performing such work under sinailar 
clrcumstances will subject servant to 
severe strain and likely resuit in in- 
Jury complalned of.—Louisville & N. 
R. Co. V. Tett, 168 S.W.2d 566, 293 
Ky. 71—39 C.J. p 744 note 12. 

(2) However, it has been staled 
that, where master fails to furnish 
sufficient number of men with which 
to do work, servant injured in doing 
such work does not assume rlsk of 
injury.—Louisville & N. R. Co. v. 
Alexander, 127 S.W.2d 395, 277 Ky. 
719. 

12. Mo.—Blundell v. William A. Mil- 
ler EI. Mfg. Co., 88 S.W. 103, 189 
Mo. 552. 

Pa.—Pitzgerald v. Pennsylvania R. 
R., 184 A. 299, 121 Pa.Super. 461. 

13. Pa.—Pitzgerald v. Pennsylvania 
R. R., supra. 

39 C.J. p 745 note 13. 
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The assumption of risk of injury due to the fail- 
ure of the master to furnish a sufficient force for 
Work will not prevent a recovery where it was not 
the proximate cause of the injury nor will the 
rule apply where the servant acted under orders of 
a superior in an emergency for the purpose of pre- 
venting probable loss of life and property and where 
he acted as occasion demanded without delibera- 
tion and without time to consider the danger to him- 
self.^® 

Prior to the amendment of August 11, 1939, chap- 
ter 685 § 1, to the Federal Employers' Liability Act, 
45 U.S.C.A. § 54, it was held that the operation of 
the rule was not affected by the actA^ The word 
'‘defect,’' as used under a statute materially limit- 
ing the doctrine of assumption of risk by employees 
of a railroad company, has been held to include a 
defective force of men, that is, a force less than is 
required for the work.^'^ 

Right to rely on care of master. In accordance 
with the rule and the limitations placed thereon, 
considered supra § 380, a servant is entitied to as¬ 
sume that the master has furnished a sufficient num- 
ber of employees to do the work.^^ 

(3) Failure to Promulgate or Enforce Rules 
for Conduct of Work 

A servant assumes the risk of injury arlsinn from the 
employer^s failure to promulgate or enforce rules for the 
conduct of the work where he knows or shouid know of 
the empIoyer's failure and appreciates or shouid appre- 
ciate the dangers resulting therefrom. 

Where a servant knows or, in the exercise of 
reasonable care, shouid know that the master has 
failed to promulgate or to enforce proper rules for 
the conduct of the work, and also knows and appre¬ 
ciates or shouid know and appreciate the dangers 


arising therefrom, he has been held to have as- 
sumed the risk,^^ especially where, in addition, it 
does not appear that the rule, had it existed and 
been enforced, would have prevented the injury.20 

The rule has been applied to risks of moving or 
operating machinery^i or trains^S without warnings 
or signals; but it has been held that, where warn¬ 
ings of the movements of cars were usually given 
and the servant had never seen cars moved without 
such warnings and did not know of the absence of a 
rule requiring waming, he did not assume the risk 
of injury of being struck by a car set in motion 
without warning.^^ 

c. Place of Work 

(1) In gencral 

(2) Uhcovered or unguarded placcs ,* de¬ 

fective or dangerous floors 

(3) Railroad tracks, roadbcds, and yards 

(4) Mines and quarries 

(5) Excavations 

(1) In General 

A servant ordlnarlly assumes the risk of injury from 
known defects or dangers existing at his place of em- 
ployment. 

Except as the rule may be otherwise as a resuit 
of statutory regulations,^^ Jn accordance with the 
general rule and subjcct to its limitations and quali- 
fications, considered supra §§ 382-389, where a serv¬ 
ant knows or, in the exercise of ordinary care, 
shouid know of the defects or inherent dangers in 
the premises or place of work where he is cmploycd 
and appreciates or shouid, in the exercise of ordi¬ 
nary care, appreciate the risk of injury therefrom, 
he usually assumes the risk.25 Howcver, it has 
very generally been held in accordance with well 


14.. Tex.—Ft. Worth & D. C. R. Co. 
V. Wrenn, 60 S.W. 210, 20 Tex.Civ. 
App. 628. 

15. Tex.—Missouri, K. & T. R. Co. v. 
Freemajn, Civ.App., 168 S.W. 69. 

16. Kan.—Lively v. Chicagro, R. I. & 
P. R. Co., 226 P. 103, 115 Kan. 784. 

Mo.—Heath v. St. Louis-San Fran- 
cisco Ry. Co., App., 286 S.W. 148. 

17. Tex.—Payne v. Harris, Commn. 
App., 241 S.W. 1008. 

18. Mlch.—Cristanelll v. Saginaw 
Min. Co., 117 N.W. 910, 164 Mich. 
423. 

Mont.—Cameron v. Judith Mercan- 
tile & Cattle Co., 201 P. 675, 61 
Mont. 118. 

18. Tex.—Orews v. Texas & P, Ry. 
Co., Civ.App., 149 S.W.2d 1079, er¬ 
ror dismissed,, judgment cojrrect. 

39 C.J. p 745 note 22. 


Where xLegUgenoe In failing to pro¬ 
mulgate rules vras not suhmltted, as¬ 
sumption of risk by injured brake- 
man could not be predicated on his 
knowledge of absence of rules.—Tex¬ 
as & N. O. R, Co. V. Tilley, Tex.Civ. 
App., 297 S.W. 1063, affirmed, Com. 
App., 6 S.W.2d 86, certiorari denied 
49 S.Ct. 36, 278 U.S. 642, 73 L.Ed. 
556. 

20 . N.T.—Cole V. Rome, W. & O. R. 
Co., 26 N.Y.S. 276, 72 Hun 467. 

21. Wis.—Kraczek v. Falk Co., 126 
KW. 30, 142 Wis. 670. 

39 C.J. p 746 note 25. 

22 . Mich.—IngersoU v. Detroit & M. 
R. Co., 134 N.W. 441. 168 Mich. 380. 

39 C.J. p 746 note 26. 

23. Wis.—Polaski v. Pittsburgh 

Coal Dock Co., 114 N.W. 437, 134 
Wis. 259, 14 L.R.A.,N.S., 962. 

24. Tex.—Texas & P. Ry. Co. v. 
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Presley, 152 S.W.2d 1105, 137 Tex. 
232. 

Assumption of risks as affected by 
statutory regulations generally see 
supra §§ 359, 360, 369, 370. 

Xabor laws 

Employee does not assume any 
risk by working in place and under 
conditions which he knows to be un- 
safe and in violation of labor laws, 
since duty on employer is absolute. 
U.S.—Michalek v. -United States 
Gypsum Co., D.C.N.Y., 16 F.Supp. 
708. 

N.Y.—Griebsch v. B. T. Babbitt, Inc., 
298 N.Y.S. 848, 164 Misc. 7, af¬ 
firmed 2 N.Y.S,2d 848,-254 App.Div. 
601. 

25'. U.S.—Grant Storage Battery Co. 
V. Pe Lay, C.C.A.Neb., 87 P.2d 726 
—Grammer v. Mid-Continent Pe¬ 
troleum Corporation, C.C.A.Okl., 71 
P.2d 38; certiorari denied 65 S.Ct 
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established principies considered supra § 389, that 
it is not sufficient to charge the servant with as- 
sumption of risk that hc has knowledge of defects 
in the placc of work, but it is further necessary 


that lie should know of and appreciate the dangers 
incident to the work under the existing conditions.^® 
Subseqiient alteratiom and improvements. Hav- 
ing accepted the Service under these circumstances, 


82, 293 U.S. 671, 79 L,.Ed. 670— 
James Baird Co. v. Boyd, C.C.A.N. 
C., 41 F.2d 578. 

Ark.—McGeorge v. Hendorson, 145 S. 
W.2d 31, 201 Ark. 492—Odenbaugh 
Y. St. Louis Southwestern By. Co., 
120 S.W.2d 713, 196 Ark. 103G— 
Long Bell Lumber Co. v. Tarver, 
118 S.W.2d 282, 196 Ark. 275— 
Sandusky v. Warren, 6 S.W.2d 16, 
177 Ark. 271. 

D.C.—Martin v. Morrison, 32 P.2d 
410, 59 App.D.C. 19. 

Fla.—Moody v. Hanlon, 179 So. 164, 
131 Fla. 129. 

Ga.—Curry v. Atlantic Coast Line R. 
Co., 16 S.E.2d 609, 65 Ga.App. 845— 
Kidd V. Williamson, 8 S.E.2d 590, 
61 Ga.App. 890—Pollard v. Woeks, 

4 S.E.2d 722, 60 Ga.App. 664— 

LouUsville & N. R. Co. v. Hlcks, 176 
S.E. 698, 49 Ga.App. 846, certiorari 
diamissed HIck.s v. Loui.svlllo & N. 

R. Co., 186 S.E. 662, 182 Ga, 595. 
Ind.—Wldmer v, Hufnaffel, 26 N.B.2d 

557, 108 Tnd.App. 2G7. 

Kan.—Davis v. City of EI Dorado, 
267 P, 7, 126 Kan. 153. 

Ky.—Nixon v. Raymond City Coal & 
Tran.sportatlon Co., 134 S.W.2d 633, 
280 K.V. 743—TuckeFs Adm’r v. 
I.ouisvillc & N. R. Co., 127 S.W.2d 
842, 277 Ky. 774—Poole v. & 

Schmidt, 117 S,W.2d 575, 273 Ky. 
586—Grig.sby v. Loul.«iville &. N. R. 
Co., 114 S.W.2d 775, 272 Ky. 709— 
Southern Mining Co. v. Saylor, 05 

S. W.2d 236, 264 Ky. 655—Steely v. 
Great Atlantic & Pacific Tea Co., 
76 S.W.2d 900, 266 Ky. 586—Leath- 
erwood Lumber Co. v. Hali, 66 S. 
W.2d 76, 252 Ky. 119—Kentucky 
Utilities Co. v. Clayton's Adm’x, 
28 S.W.2d 497, 234 Ky. 454. 

Me.—Klmball v. Clark, 177 A. 183, 
133 Me. 263—Blacker v. Oxford 
Paper Co., 142 A. 776, 127 Me. 228 
—McLaughlin' v. Bangor & A. R. 
Co., 140 A. 827, 127 Me. 24. 

Mass,—Ryan v. Gray, 55 N.E.2d 700, 
316 Mass. 259—Burko v. Crlmmlns, 
152 K.E. 43, 266 Mas.s. 14. 

Miss.—Graham v. Goodwin, 150 So- 
613, 170 Miss. 896—Oulf & S. I. R- 
Co. V. Hales, 105 So. 458, 140 Miss. 
829. 

Mo.^—Martin v. Wabash Ry. Co., 30 S. 
W.2d 736, stating federal rule— 
Odell V. St. Louis-San Francisco 
Ry. Co., App., 281 S.W. 456, stating 
federal rule. 

Neb.—Laf Forry v. Chicago, B. & Q. 
R. Co.. 206 N.W. 737, 114 Neb. 
219. 

N.H.—Meer^man v, Davison, 184 A. 
608, 88 N.H.'93. 

Okl.—'Corpus Juris oltad ia Oklahoma 
City-Ada-Atoka Ry. Co. v. Kirk- 

56 O.J.S.-76 


bride, 65 P.2d 1021, 1026, 179 Okl. 
428—Oklahoma Pipe Line Co. v. 
Fallin, 56 P.2d 372, 172 Okl. 474. 
Pa,—Reilly v. Philadelphia Suburban 
Gas & Electric Co., 145 A. 676, 296 
Pa. 402. 

S.G.—Grier v. Winyah Lumber Co., 
141 S.E. 685, 144 S.C. 10. 

Tenn.—Tennessee Cent. Ry. Co. v. 
Shacklett, 147 S.W.2d 1054, 24 

Tenn.App. 563—-Moon v. City of 
Chattanooga, 10 Tenn.App. 82. 

Tex.—Crews v. Texas & P. Ry. Co., 
Civ.App., 149 S.W.2d 1079, error 
dismissed, Judgmont correct—Cor¬ 
pus Juris citedt in Tullos v. Texas 
Pipe Line Co., Civ.App., 145 S.W.2d 
267, 271—Wichita Falis & S. R. Co. 
V. Lindley, Civ.App., 143 S.W.2d 
428, error dismissed, judgment cor¬ 
rect—Fort Worth & D. C. Ry. Co. 

V. Mills, Civ.App., 140 S.W.2d 513, 
error dismisf^ed, judgment correct 
—Wichita Falis & S. R. Co. v. 
Wade, Civ.App., 67 S.W.2d 332, er¬ 
ror rofusod—San Antonio & A. P. 
Ry. Co. V. Mason, Civ.App., 289 S. 

W. 1027. 

Va.—Seaboard Air Line Ry. Co. v. 
Do Loatch, 141 S.E. 121, 149 Va. 
338. 

Wash.—De Haas v. Cascade Prozen 
Foods, 162 P.2d 284, 23 Wash.2d 
754—.Tones v. Baker, 35 P.2d 1103, 
179 Wush. 26—Saundors v. Long- 
viow, P. & N. Ry. Co., 296 P. 835, 
161 Wash. 280—Gcsmior v. Ram- 
woll, 248 P. 61, 140 Wa.sh. 78. 

39 O.T. p 746 note 29 [a], p 746 note 
30. 

Compliance with commands see Infra 
§§ 398-403. 

Negllgonce of master see supra 5§ 
362-368, 384. 

Notice or complaint to master and 
promisG to remcdy dcfects soe in¬ 
fra §§ 395, 396. 

Rlaks outside scope of 'employment 
aeo infra §§ 407-409. 

Pust 

Ernployce who workod in woodshop 
whore air was full of great amount 
of dust from electric saw could i'.ot 
recovor from employer for tubercu¬ 
losis rosulting from Inhalalion of 
dust, sinco risk was obvious and em- 
ployee assumed It.—Connoll v. Fisher 
Body Corporation, 192 S.E. 484, 66 
Ga.App. 203. 

Bunway of flUiug station 
S.C.—Meyer v. Gulf Refining Co., 
184 S.E. 796, 179 S.C. 324. 

Slopiag roof 

Wash.—Scheiber v. Grigsby, 182 P.2d 
746. 

trusanitary cellar 

Wager v. White Star Candy 
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Co., 217 N.T.S. 173, 217 App.Dlv. 
316. 

Rtumlng of trains 

(1) Employee assumes risk in go- 
ing near tracks where he knows cars 
are likely to be shunted without 
warning. 

U.S.—Toledo, St. L. & W. R. Co. v. 
Allen, 48 S.Ct. 215, 276 U.S. 165, 
72 L.Ed. 513, conformed to Allen v. 
Toledo, St. Louis & Western Ry. 
Co., Mo., 12 S.W.2d 1116. 

Minn.—Holz v. Chicago, M., St. P. & 
P. R. Co., 224 N.W. 241, 176 Minn. 
575. 

Mo.—0'DonneU v. Baltimore & O. R. 
Co., 26 S.W.2d 929, 324 Mo. 1097— 
Hoch V. St. Louis-San Francisco 
Ry. Co., 287 S.W. 1047, 315 Mo. 
3199. 

(2) Railroad employee does not as¬ 
sume risk of Injury from failure to 
sound warning under rule or custom 
in switching movements, unless haz- 
ard was obvious or knowri and appre- 
ciated. 

Mo.—Evans v. Atchison, T. & S. F. 
Ry. Co., 131 S.W.2d 604, 345 Mo. 
147—0’Donnell v. Baltimore & O. 

R. Co., 26 S.W.2d 929, 324 Mo. 1097. 
Tex.—Texas & N. O. R. Co. v. Nelll, 

Civ.App., 97 S.W.2(1 279, error re- 
fused 100 S.W.2d 348. 128 Tox. 580, 
certiorari granted 67 S.Ct. 791, 301 
U.S. 674, 81 L,Ed. 1336, certiorari 
dismissed 58 S.Ct. 118, 302 U.S. 645, 
82 L.Ed. 601, rehearing doniod 58 

S. Ct. 268, 302 U.S. 778, 82 L.Ed. 602. 

(3) EfCect of amendment of Aug. 
11, 1939, c 686 § 1, to the B^ederal 
Employers’ Liabilily Act, 45 U.S.C. 
A. § 64, see supra § 359. 

Where employee notilled that 
place is unsafe and that he should 
avoid it he assumes the risk.—New 
York Cent. R. Co. v. Ambroae, N.J„ 
60 S.Ct. 198, 280 U.S. 486, 74 L.Ed. 
562. 

26. Kan.—Fritchman v. Chitwood 
Battery Co., 8 P.2d 368, 134 Kan. 
727. 

Ky.—Lulon Mining Co. v. Louisville 
& N. R. Co., 123 S.W.2d 1065, 276 
Ky. 321. 

Mo.—Farley v. Lehrack, App., 272 S. 
W. 987. 

Tex.—St. Louis Southwestern Ry. 
Co. of Texas v. Eishop, Civ.App., 
291 S.W. 343—Lancasler v. Brad- 
ford, Civ.App., 279 S.W. 607. 

39 C.J. p 748 note 32. 

Soieutiflo kuo^^edge 

An ordinary factory employee is 
not chargeable with sdentific knowl¬ 
edge regarding danger of oontracting 
silicosis by working in silica-laden 
air.—Rebel v. Standard Sanltary 



§ 390 


MASTEB AND SERVANT 


56 C.J.S. 


the servant may not call on his employer to make 
alterations for the purpose of securing greater safe- 
ty.27 

Right to rely 'on care of master as to place for 
Work, In accordance with the rule stated supra § 
380, and subject to its limitations, the servant has 
the right to assume that the master has used due 
care and diligence to furnish him with a reasonably 
safe place for work,28 except where he has actual 
knowledge to the contrary, or unless the circum- 
stances are such as to charge him with knowledge,29 
or, as has been said, where the dangers are as ap¬ 
parent to him as to the master.20 Where a servant 
has been put to work in a safe place, he is entitled 
to assume that the place will not thereafter be 
rendered unsafe by acts of the master or those rep- 
resenting him.21 

The rule that the servant has the right to assume 
that the master has used due care to furnish him 


with a reasonably safe place to work has been ap- 
plied in connection with various places of work.22 
A servant of a railroad company may assume that 
the track, roadbed, and bridges are kept in a rea¬ 
sonably safe condition,22 and a miner may assume 
that the master has exercised due care to kcep the 
mine in which he works in a reasonably &Afe condi- 
tion,24 as by proper inspectiones or by proper tim- 
bering.es 

Where o%e company uses cmother*s newly con- 
structed rood, a brakeman of the former cannot 
rightfully assume that the frogs and guard rails 
of the new road are filled or blocked as required 
by statute and dismiss ali thought of them from his 
mind.e? 

Unlighted or defectively lighted premises, A 
servant ordinarily assumes the obvious or known 
risks of injury due to a failure to light the place of 
work or to light it adequately.es 


Mfff. Co., 16 A.2d 534, 340 Pa. 313— 
Price V. New Castle Refractories Co., 
S A.2d 418, 332 Pa. 507. 

27, Mass.—Doherty v. PauVs For 
Tires, 49 N.E.2d 430, 314 Mass. 83 
—Engel V. Boston Ice Co., 4 N.E.2d 
455, 295 Mass. 428. 

39 C.J. p 748 note 33. 

.2a Ark.—Tucker Duck & RuTDber 
Co. V. Harvey, 154 S.W.2d 828, 202 
Ark. 1033—Safeway Stores v. 
Phelps, 146 S.W.2d 337, 201 Ark. 
495—Clark v. Patterson, 77 S.W.2d 
978, 190 Ark. 148—Mosley v. 

Raines, 37 S.W.2d 78, 183 Ark. 669 
'—^Wisconsin & Arkansas Lumber 
Co. V. McCloud, 270 S.W. 599, 168 
Ark. 352. 

-Cal.—Metz v, Southern Pac. Co., 124 
P.2d 670, 61 Cal.App.2d 260. 

Pla.—Gallespie v. Thornton, 117 So. 
714, 95 Fla. 5. 

Ga.—Middlebrooks v. Atlanta Metal- 
lic Casket Co., 11 S.B.2d 682, 63 Ga. 
App. 620. 

Kan.—Flshburn v. International 
Harvester Co., 138 P.2d 471, 157 
Kan. 43. 

Ky.—Big Sandy & C. R. Co. v. Meas- 
eirs Adm'r, 42 S.W,2d 747, 240 Ky. 
571_Louisville & N. R. Co. v. Lew- 
is, 278 S.W. 143, 211 Ky. 830. 

'Mo.—Jenklns v. Wabash Ry. Co., 73 
S.W.2d‘l002, 335 Mo, 748—Hoffman 

V. Peerless White Lime Co., 296 S. 

W. 764, 317 Mo. 86—Doody v. Cal- 
ifornia Woolen Mills Co., 274 S.W. 
692. 

N.H.—Stone v. Howe, 32 A.2d 484, 92 
N.H. 425. 

■S.C.—Tucker v. Holly Hili Lumber 
Co., 20 S.E.2d 704, 200 S.C. 269. 
T'ex.—Missouri-Kansas-Texas R. Co. 
of Texas v. Barnaby, 167 S.W.2d 
235, error refused—International- 
Great Northern R. R. v. Lowry, 
Olv.App., 98 S.W.2d 383, reversed 


on other grounds International 
Great Northern R. Co. v. Lowry, 
121 S.W.2d 585, 132 Tex. 272. 
Wash.—Roalsen v. Oregon Stevedor- 
ing Co., 267 P. 433, 147 Wash. 672. 
39 C.J. p 748 note 35. 

Duty of master to furnish safe place 
for work see supra §§ 201, 219. 
Stage 

Theater dancer could rely to rea- 
sonable extent on assumption that 
reasonably safe stage had beem pro- 
vided although dancer assumed ob¬ 
vious risks even though they were 
unusual ones.—^Wood v. National 
Theatre Co., 42 N.E.2d 636, 311 Mass. 
550. 

2&. Wis.—^Dolphin v. Peacock Min. 

Co., 144 N.W. 1112, 155 Wis. 439. 

39 C.J. p 748 note 36. 

30. Wash.—Feroglio v, Paulsen, 131 
P. 1163, 73 Wash. 417, 46 L.R.A.,N. 
S., 629. 

31. Ala.—^Alabama Great Southern 
R. Co. V. Neal, 62 So. 654, 8 Ala. 
App. 591. 

32. Mass.—Morley v, Union Cotton 
Mfg. Co., 96 N.E. 670, 210 Mass. 
288. 

39 C.J. p 748 note 39. 

33. Ind.—^New York, C. & St. L. R. 
Co. v. Peele, 164 N.E. 706, 88 Ind. 
App. 632, certiorari denied 49 S.Ct. 
263, 279 U.S. 842, 73 L.Ed. 988. 

Ky.—Louisville & N. R. Co. v. Lewis, 
278 S.W. 143, 211 Ky. 830. 

Tenn.—Draper v. Louisville & N. R. 
Co., 66 S.W.2d 1003, 17 Tenn.App. 
213. 

39 C.J. p 749 note 41. 

Clearance 

Railroad yardman was not bound 
to know tracks in part of yard failed 
to provide clearance.—New York, C. 
& St. L. R. Co. V. Peele, 164 N.E. 705, 
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88 Ind.App. 532, certiorari denied 49 
S.Ct. 263, 279 U.S. 842, 73 L.Ed. 988. 
Tuojiel 

Transitman, supervising tlmbering 
of tumnel, had right to assumo that 
superior employee made inspection of 
rock which feli causing transitman's 
death, in such way as would show no 
failure to exercise ordinary care.— 
Big Sandy & C. R. Co. v. McaselUs 
Adm'r, 42 S.W.2d 747, 240 Ky. 671. 
Notioe givea by carrier to employee 
Carrier cannot abrogate duty to 
use due care in furnishing safe work- 
ing place, by notice that it Intends to 
continue negligence.—Davis v. Crane, 
C.C.A.MO., 12 P.2d 355. 

34. Ala.—Sloss-ShelReld Steel, etc., 
Co. V. Green, 49 So. 301, 169 Ala. 
178. 

39 C.J. p 749 note 42. 

35. Kan.—Taylor v. Atehison Grav- 
el, Sand & Rock Co., 135 P. 676, 90 
Kan. 452. 

39 C.J. p 749 note 43. 

36. Ky.—Olive Hili Fire Brick Co. v. 
Stone, 156 S.W. 733, 153 Ky. 360. 

37. Me.—Gillin v. Patton, etc., R. 
Co., 44 A. 361, 93 Me. 80. 

38. Ky.—Steely v. Great Atlantic & 
Pacific Tea Co., 76 S.W.2d 900, 256 
Ky. 586. 

Wash.—Young v. International Ste- 
vedoring Co., 245 P. 9, 138 Wash. 
666, afflrmed 260 P. 469, 140 Wash. 
385. 

39 C.J. p 749 note 48. 

Stalrways 

(1) In general.—Burke v. Crim- 
mins, 152 N.E. 48, 256 Mass. 14. 

(2) Practical nurse employed to 
care for defendant's husband as¬ 
sumed risk as matter of law and 
could not recover for injuries sus- 
tained in fall down unlighted stairs 
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(2) Uncovcred or Unguardcd Places; De¬ 
fective or Dangerotis Floors 

A servant ordlnarily assumes the risk of Injury from 
uncovered or unguarded places or defective or dangerous 
floors at his place of employment where he knows there- 
of and appreclates the danger. 

The gencral rulc that the servant assumes the 
risk of injury from known dcfects or dangers ex- 
isting at his place of work, considered supra sub¬ 
di Vision c (1) of this section, has bcen hcld to ap- 
ply in case of injuries sustaincd by the servant by 
rcason of uncovered or unguardcd places^^ such as 
air shafts.^^O cisterns,^^ culvcrts,^2 elevator shafts,^3 

hatehes,'^'^ uncovered holes in floors'^® or in railroad 
yards,'!*^ niinc sliaftH,^^ pathways, walks, or run- 
waySj^i^ pits/^^ piatfornis,scu^ers,^! stair\vays,S2 
tanks,^*'^ trapdoors,^'^ vats,^^ and walks on side of 
sidetrack/^*^ 

Dcfvctivc or dangerous floors. The gcncral rulc 
stated supra subdivision c (1) of this scction has 
beon applied in the case of floors from which inju¬ 


ries were sustained by reason of their defective con- 
struction,57 by reason of the floor being uncomplet- 
ed,S8 by rcason of the floor sloping,^^ by reason of 
the floor becoming imevenly worn,®® by reason of 
the floor becoming worn and splintered by heavily 
loaded trucks driven over it,61 by reason of the 
floor being wet or greasy and slippery,62 or by rea¬ 
son of obstaclcs or obstructions being left on the 

floor. 6 3 

(3) Railroad Tracks, Roadbcds, and Yards 

In the absence of statutory regulations to the con- 
trary a servant ordlnarily assumes the risk of injury 
from known defects or dangers in the railroad track or 
roadbed. 

Tn accordance with the gcneral rule stated supra 
subdivision c (1) of this scction, a servant who 
knows or, in the cxcrcisc of ordinary care, should 
know of defccts and dangers in the railroad track 
or roadbed and who unclcrstands and apprcciatcs 
the risk of injury therefrom has bcen hcld to as¬ 
sume the risk,6‘i although, as considered supra §; 


whiU* to inforxn <n‘fondant’s 

Uaiightcr that hUHhand had dind, not- 
withH^amlinjc d<!i’<*ndant*H rallure to 
ktfop promiK(f to n/.vht liurnlriK’ 

In Hittirur nxan, whon* nurso wa« at- 
toinptln^^ to KrorK* hor way thnnufh 
dark hnll knowlng that «tnIrs won* 
v, JolinHon, lt»7 

A, 71«, KO N,H. 020. 

3t>. Brldgfos 

Ga..—(hirry v. iltlnntln Coa«t T^ino H, 
Cak, 1« y.l‘1.2d 600, 66 (la.App. Utu 
Ky.—V. (Jhrnapfakn Sc O. Ity. 
V?o.. 280 S.W. 4#i2, 212 Ky. 60. 

V. MIchiffan XI. 

Oa, 211 K.VV. 111, 226 Ml<;h. 677, 

cnrtiorari deniori 47 ,S.Ct. 576, 274 
TJ.S. 728, 71 1217. 

40. N.V.--I<’innny v. National Firn 

rrootlnK Cc)., 12« N.Y.H. 72, 162 

App.niv. 1—rullK V. Btftwart, 126 
N.y.S, 156, 76 Ml»c. 26«. 

41. Ga.---Htfadn v. GoorKia Iron & 
Coal Co., 49 H.K 2S)I, 121 Ga. 469. 

42. IT.R.—Wo«t V. South(*rn Tao, (-o., 
Utnh, «6 R 292, 29 C.O.A. 210. 

30 C.J. P 760 not(‘ 62. 

43. Tox.—Swift V. Martlno, 117 S.W. 
209, 62 Tox.CJlv.App. 476. 

29 C.J. p 760 note 64. 

44. Ma.MH.- «Murmy v. KnntaHkot 
lioaf-h Stoamboat Co., 142 N.N, 622, 
24« M/ihh. 6«7, 

30 C.J. p 761) noto 65. 

45 . MHhs,—K oouj^h v. K. M. IjOew'H, 
21 N.I0.2(1 971, 203 Mass. 364. 

39 C.J. p 760 notf* 66. 

46. Ma«a.—Olt'a«on v. Now York ^ 
N. E, It. Co., 34 N.K. 79, 159 Ma.sH. 
68 . 

Utah.—B uhho v. Murray Meat & X-ilv« 
Stock Co., 147 %*, 626, 45 Utah 596. 

47. Tex.-—Mt. Marlon Coal Min. Co. 


V. Ilolt, 118 S.W. 825, '54 Tex.Civ. 
App. 411. 

48. Wafih.—Mayer v. Queon City 
Uuml)»,T Co., 117 P. 392, 64 Wash. 
6(17. 

29 <U, p 750 noto 69. 

40. ir.H.—r.lacklK^y v. rowoll, C.C.A. 

N.C., 68 R2a 467. 

39 C.J. p 750 noto 60. 

50. J’a.—MoCoHh v. Jonoa & I^aoiph- 
Hn Stcul Co., 96 A. 1091, 251 I^a. 
494. 

30 C.J. p 761 noto 61. 

51. Mo.—Tloliln.sun v. Ilammond 

JVickinfr Co., 171 S.W. 34, 184 Mo. 
App. 410. 

52. WlH.—SwO(‘t V. Ohlo Coal Co., 
47 N.W. 182, 78 Wis. 127, 0 L.ll.A. 
801. 

29 C.J. p 751 noto 62. 

53. MasH.—M oCh fC«‘rt y v. Ijowanclo^H 
Fnaath Dyoin#? Sr OIoan«in;? Co., «0 
N.IO. 460, 194 MawH. 412, 120 Am.S. 
K. 562. 

64. —Mo«fiH v, SpraKUO-Nii- 

K<*rit CO., 106 N.E. 662, 219 MaH.M. 
144. 

29 C.J. p 761 note 65. 

Trapdoor easily seea hy employee 
Fact that trapdoor In floor, whioh 
wa,« k*‘pt cIo.s(‘d (‘xcopt o(‘<*aslonany 
for Hhort p<*rioci«, couid he <;asily 
.Moen by <imploy<‘e, did not creato con- 
(ractual anHumptlon of risk of In¬ 
jury from door bcfinj? loft opon by 
imjploycT, whon ho should hav(‘ 
known that employee was about t(< 
rnove backwarda toward It.—I.»ukn.^' 
V. Heeeo, 102 N.W. 244, 264 Masa 512 
55. Mas«.—^Carrlgan v. Washburn ^ 
Mocn Mfg. Co., 48 N.E. 1079, 170 
Mass. 79. 

29 C.J. p 751 note 66. 
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56. N.Y.—^Nuffent v. Brooklyn Un¬ 
ion EI. R. Co., 72 N.Y.S. 67, 64 App. 
Dlv. 351. 

30 C.J. p 751 note 67, 

57. Ark.—^Wi.scon.sin & Arkansas- 
Lumber Co. v. McCloud, 270 S.W, 
599, 168 Ark. 352. 

39 C.J. p '751 noto 70. 

58. BulldiasT tmder coastructioxi 
N.Y.—Giardina v. liricjken Textile 

(Corporation, 276 N.Y.S. 362, 243 
App.Div. 008, afllrmed 198 N.E.. 
410, 208 N.Y. 572. 

55. Fllliagr station 
Tex. —Fullcr v. Texas Park Lot, Civ, 
App., 132 S.W.2C1 606. 

60. R.I.—MoI.(auffhlin v. Atlantic 
Mills, 61 A. 42, 27 R.I. 158. 

61. Mo.—-Mundlo v. IXill Mfg. Co., 
30 A. 16, 86 Me. 400. 

62. Ark.—Tu(!kor Duck & Hubb-er 
'Co. V. Harvoy, 154 S.W.2d 828, 202, 
Ark. 1033. 

N.Y.—Yiiconl v. Brady & Gioe, 158 N. 
E. 876, 24 0 N.Y. 300, certiorari de- 
nled 48 S.Ct 421, 276 U.S. 686, 72' 
L.IOcl. 744. 

H.C.—IJIalock V. Oranitevillo Mfg. 

Co., 1190 S.E. 709, 183 S.C 247. 

80 C.J. p 751 note 73. 

011 on. englne xoofra Aoor 
Ark.—Templo Cotton 011 Co. v., 
Itrown, 132 S.W.2d 791, 198 Ark. 
1076. 

S3. Mo.—Cross V. Chicago, B. & Q. 

R. Co., Mo., 186 S.W. 1130, 1131. 
YCetal cap of beer bottle 
Nfib.—Morlarty v. Miller, 157 N.W, 
329, 99 Neb. 614. 

14. U.S.—Chicago, B. & Q. R. Co. v, 
Kelley, C.C.A.Neb., 74 F.2d 80—. 
1 Bennsylvania R. Co. v. Bourke, C.. 
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359, the rule may be othefwise in cases under the 
^aniendment of Aiigust 11, 1939, chapter 685^ § 1, 
to the Federal Employers’ Liability Act, 45 U.S.C. 
A. § 54. 

The rule that the servant assumes the risk of in- 
jury from known defects or dangers in the railroad 
.tracks or roadbed has been applicd in case of inju¬ 
ries sustained by reason of defective bridges,®^ 
4ecayed or defective ties or sleepers,^^ failure to 
maintajn a block signal system,67 hole in roadbed, 
•insufiiciently ballasted tracks,6 9 and various other 
defects or dangers. 

Ohstntcfions on, over, or near track or roadbed. 
Where the risk of injury from obstructions on, 
pyer, or near a railroad track or roadbed is known 


to the servant or should be known and appreciated 
by him in the exercise of ordinary care, it has been 
hcld, in the absence of a statute to the contrary, 
,that he assumes the risk of injury thercfrom'^1 even 
in case of a structure which is unusually near the 
track where the structure is of a permanent charr 

acter.72 

The rule that the servant assumes the risk of in¬ 
jury from known obstructions on, over, or near a 
railroad track or roadbed has been applicd in the 
case of awnings^S or a roof^^ projecting from the 
station platform, bridge pillars,^^ bridge trusses,'^® 
cars or locomotives standing on an adjacent track, 
cattle chutes,'^^ cattle guarclsj^ overhead bridges,^® 
and various other obstructions.si 


/C.A.Mic^., 61 F.2d 719, certiorari 
,denied hourke v. Pennsylvania R. 
,Co., 5‘3 S.Ct. 402, 288 U.S. 607, 77 
L.Ed. 982—Kreger v. Baltimore & 
p. R. Co., D.C.Pa., 25 F.2d 726. af- 
firmed, C.C.A., 25 F.2d 7'2S. 
jKy.—Chesapeake & O. Ry. Co. v. 
Vanhoose, 270 S.W. 740, 208 Ky. 
1117. 

—Miller v. Missourl Pac. R. Co.» 
,121 So. 241, 9 La.App. 477. 

'Mich.—Thrall v. Pere Marquette Ry. 

Co., 236 N.W. 230, 254 Mich. 197. 
Miss.—St. Louls & S. P. Ry. Co. v. 

^ridges, 125 So. 423, 156 Miss. 206. 
Mo.—Gdell V, St. Louls-San Pran- 
clsco Ry. Co., App., 281 S.W. 456. 
Tenn,—Peters v. Tennessee Cent. 
Ry., 167 SW.'2d 973, 179 Tenn. 509 
r-Tennessee Cent. Ry. Co. v. 
Shacklett, 147 S.W.2d 1054, 24 

tenn.App. 563. 

89 C.J. p 752 note 77. 

Knowledge of oue of sevexal defects 
By assuming risk of on-e defect or 
danger of which he has knowledge, 
servant does not assume risk of an- 
other defect or danger of which he 
tias no knowledge.—Graham v. Chap- 
man, 11 N.Y.S. 318, 68 Hun 602—39 
C.J. p 753 note 2. 

65. U.S.—Northwestern Pac. R. Co. 
V. Bobo, Cal., 64 S.Ct. 263, 290 U.S. 
499, 78 L.Bd. 462. 

39 C.J. p 752 note 78. 
irnguarded hridge 

Ga.—'Curry v. Atlantic Coast Line R. 
Co., 16 S.E.2d 609, 66 Ga.App. 845. 

66. Tex.—Louisiana Ry. & Nav. Co. 
of Tex<as v. Eldridge, Civ.App., 293 
S.W. 901. 

89 C.J. p 752 note 79. 

67. Ky.—Louisville & N. R. Co. v. 
Heinig, 171 S.W. 853, 162 Ky. 14. 

68 . Mich.—Ragon v. Toledo, A. A. & 
N. M. R. Co., 56 N.W. 612, 97 'Mich. 
265, 37 Am.S.R.‘336. 

89 C.J. p 752 note 82. 

f9. Ind.—Louisville & N. R. Co. v. 
Kemper. 47 N.B. 214, 147 Ind. 661 


—Evans vili e & R. R. Co. v. Hcn- 
I derson, 42 N.E. 216, 142 Ind. 696. 

70, Particular defects or dangers 

(1) Roundhouse engine pit.—Fort 
Worth & D. C. Ry. Co. v. Goodfollow, 
Tex.Civ.App., '280 S.W. 619. 

(2) Switches. 

U.S.—Lohigh Valley R. Co. v. Hat- 
maker, C.C.A.Pa., 69 F.2d 282. 

S.C.—Johnston v. Atlantic Coast 
Line R. Co., 190 S.B. 459, 183 S.C. 
126. 

39 C.J. p 752 noto 88. 

(3) Unblocked frogs.—Hudgins v, 
Kansas City, M. & O. R. Co., Tex. 
Civ.App., 2 S.W.2d 958, error refused 
—39, C.J. p 7'53 note 96. 

(4) Other dofects or dangers see 
39 C.J. p 762 note 84—p 753 note 1. 

71, U.S.—^New York Cent. R. Co. v. 
Devine, O.C.A.N.Y., 23 F.2d 588— 
New York, C. & St. L. R. Co. v. 
McDougall, C.C.A.Ohio, 15 F.2d 
283. 

Tenn.—Tennessee Cent. Ry. Co. v. 
Shacklett, 147 S.W.2d 1054, 24 

Tenn.App. 563. 

39 C.J. p 763 note 4. 

Xn Kentucky 

It has been held that knowledge 
by servants of existence of obstruc¬ 
tions near or over railroad tracks or 
roadbeds does not cause an assump- 
tion of risk of injury therefrom.— 
Louisville & N. R. Co. v. Koe, 134 S. 
W. 437, 142 Ky. 456—Louisvillo & 
N. R. Co. V. Hahn, 122 S.W. 142, 135 
Ky. 251. 

72, Mass.—McLeod v. New York, N. 
H. & H. R. Co., 77 N.B. 715, 191 
Mass. 389, 114 Am.S.R. 628, over- 
ruling Scanlon v. Bostoa & A. R. 
Co., 18 N.B. 209, 147 Mass. 484, 0 
Am.S.R. 733. 

73, Mass.—Fisk v. Fitchburg R. Co., 
33 N.B. SIO, 158 Mass. 238. 

74, Mass.—Quinn v. New York, N. 
H. & H. R. Co., 55 N.E. 891, 175 
Mass. 150. 


N.Y.—Gibson r. Erie R. Co., 63 N.Y. 
449, 20 Am.R. 652. 

75. Mass.—Bell v. Now York, N. H. 
& H. R. Co., 47 N.E. 118, 108 Mass. 
443. 

76. Mich.—Illlck v. Plint & P. M. R. 
Co., 35 N.W. 708, 67 Mich. 632. 

77. Mass.—Vining v. New York & 
N. E. R. Co., 46 N.E. 117, 167 Mass. 
539. 

39 C.J. p 754 note 10. 

78. Mich.—Carr v. Grand Trunk R. 
Co., 116 N.W. 1068, 152 Mich. 138. 

Pa.—Boyd v. Harris, 35 A. 222, 176 
Pa. 484. 

39 C.J. p 764 note 11. 

79. lowa.—McKee Chicago, R. I. 

& P. R. Co., 50 N.W. 209, 83 lowa 
'616, 13 L.R.A. 817. 

Tex.—Missouri Pac. R. Co. v. Som- 
ers, 9 S.W. 741, 71 Tex. 700. 

80. U.S.—Wolfe V. Pennsylvania R. 
Co., C.C.A.N.Y., 82 F.2d 164—Now 
York, C. & St. L. R. Co. v. Mc¬ 
Dougall, C.C.A.Ohio, 15 F.2d 283. 

N.Y.—Heck v. Lehigh Valloy R. Co., 
149 N.E. 835, 241 N.Y. 212. 

39 C.J. p 754 note 20. 

81. Particular obstructions 

(1) Coal chutes.—McCully v. Mo- 
nongahela Ry. Co., 137 A. 623, 289 
Pa. 393, certiorari denied 48 S.Ct. 
37, 27.5 U.S. 542, 72 L.Ed. 416— 
39 C.J. p 754 note 14. 

(2) Grain slips.—Missourl Pac. R. 
Co. V. Martin, 67 S.W.2d 1047, 186 
Ark. 1101. 

(3) Mail eranos.—'Chesapeake & O. 
Ry. Co. V. Leitch, W.Va., 48 S.Ct. 
336, 276 U.S. 429, 72 L.Ed. 638. 

(4) Piles of lumber or stono. 

Mich.—Mathy r. Chicago & N. W. 

Ry. Co., 262 N.W, 917, 273 Midi. 
301, certiorari denied 56 S.Ct. 385, 
297 U.S. 702, '80 L.Ed. 991, rehear- 
ing denied 56 S.Ct. 499, 297 U.S. 
7'27, 80 L.Ed. 1010. 

Minn.—Smith v. Winona & St. P. R. 

Co., 43 N.W. 968, 42 Minn. 87. 

39 C.J. p 754 note 21. 
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Neverthclcss, in accordance with Vvell-scttled 
principies considercd supra § 389, it is not Sufficient 
that thc servant had knowled^c of thc obstructions, 
but it is also necessary that he sliould have known 
and appreciatcd thc risk of injury therefrom.ss 

(4) Mines and Quarries 

Servants worklng In mines and quarries who know 
and appreciate the defects and dangers therein assume 
the risk of injury from such defects and dangers. 

In aceortlancc with thc gcncral rulo, stated supra 
subdivision c (1) of this scction, in the ahscncc of a 
statute to the contrary servants working in mines^^ 
or (luarrics*^*^ who know and apprcciate thc defects 
and dangers of the place where they are working 
■or, in thc exercisc of ordinary care, should know 
4 ind appreeiale such defects and dangers are hcld 
to assume thc risk therefrom, and espccially is this 
true where the work of thc servant himsclf rnakes 
the place of work unsafe.SC 

Thi‘ nile has bcen applied in case of injuries sus- 
tained by laMson of absence of a derailing switch at 
thc inouth of a mine,^<5 ab.sencc of fire protection,®'^ 
a defective manway and heading,^^^ a defective 
ventilating defective ways for hauling coaP^ 

or cruslicd rock,*^i an entry too sinall to permit of 
alighting from car,**'*^ floors defective from failurc 
to provide means for water to escape,^^^ slanting 
pillars,^'* tracks fr(jm which coal is dumpcd,^5 
safc mine roofs,'^^ as, for iiistance, unproppcd or 
dcfcctively proppetl rrjofs^*'^ and unproppcd ledgcs.^^ 

(5) Kxcavalions 

Where the danger of caving cauced by excavation 
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and the likellhood of Injury therefrotn are known to the 
servant, he assumes the risk of such injury. 

Under the gcncral rule considercd supra subdivi- 
sion c (1) of this scction, where thc danger of 
caving caused by excavation and thc likclihood of 
injury therefrom are known to the servant or are 
so open and obvious that in thc cxcrcisc of ordinary 
care lic should know thercof, he assumes the risk 
of such injury.^^ Where he has actual knowledgc 
of the risk, thc fact that he was not notificd thcrcof 
by thc mastcr is of no conscqucncc.^ He is bound 
to take noticc of thc ordinary familiar laws of na¬ 
ture and to govcrn himsclf accordingly without any 
spccial instruction or knowlcdge.^ 

d. Machinery, Tools, and Appliances 

(1) In gcncral 

(2) Uncovered or unguarded machinery 

Or appllanccs 

(3) Simple tools or appliances 

(4) Cars, locomotivcs, cranes, derrick^, 

ladders, platforms, ctc. 

(5) Electric appliances and cquipment 

(1) In Gcncral 

A servant ordinarily assumes the risk of Injury from 
defective or dangerous machinery, tools, or appliances 
furnished by the master where the servant kncws of and 
appreclatcs the danger. 

Under thc rules considercd supra §§ 382-389, and 
in the «nbscnce of statutory rogulations to thc con¬ 
trary, where machinery, tools, or appliances fur- 
ni.shed by thc master are defective, imperfcct, or 
inhercntly dangerous, thc servant ordinarily as¬ 
sumes thc risk of injury therefrom if he knows and 


(5) Switt*hinK 

IU,—OlawM V. n. T. V, IL 

V.O., 41 IH.Ai.p. «7, nfUrm^d 30 K. 
E. 446, J4l 111. 100. :;;j Am.S.li. ii94, 
21 L.U.A. aK 7 . 

N.J.—Vlnffer v. C<tntral R. Oo. of 
New JorHoy» HO A. 575, X09 N.J. 
t»aw 91 

(6) Oth<T ob.'ttru<?tion!t 29 O.J. 
p 754 notOH nVJM. 

82. IJ.S,—Norfolk A'. W. R, Co, v. 
Iteekett. W.Va., 163 F. Alii, 90 0.0. 
A. 35. 

30 O.J. p 754 nete 36. 

83. Ky.--WutHlcr v. lUUT. 399 H.W. 
1070, 222 Ky. AH -Uoyal Ooni<*ri(‘H 
Oo. V. WellH, 276 K.W. 515, 210 ICy. 
60(1. 

39 O.J. p 755 note 11. 

84. lnd.“'*I.<ehiKh 7V)rtlan<l Oement 
Oo. V. HaHH. 103 N.K. 483, 18(1 Ind. 
538. 

39 O.J. p 755 noto 42. 

.-86. Ky,—Cooke-JoUico Coal Co. v. 
Richardaon, U1 S.W. 537, 156 Ky. 
617. 


Urn^ovond or unguarded places see 
HUpra .subdivisIon c (2) of this 
Koct Ion, 

86. Ala.—Connors-Wcyman Steel 
Oo. V. KllgoiM*, 66 So. 609, 180 Alii. 
643. 

87. Colo.—TIarvey v. M o u n t a i n 
Urlde Gold Min. Co., 70 P. 1001, 18 
Oolo.App. 234. 

38. Md.—Harris v. Oons<»lidat 0 (l 
Coal Co., 7.3 A. S05, 111 Md. 209. 

89. Ky.—K«*yser Coal Co. v. Xlelvy, 
271 S.W. .1088, 208 Ky. 772. 

90. 'lowa,—Collingwood v. Tlllnols & 
I. Kucl Co., 101 N.W. 283, 125 lowa 
537. 

91. Ky.—Mowrey v. iYajsier, 120 S. 
W. 289. 

S(l, Ky,—Mahan Jcllico Coal Co. v. 
Bird, 201 8.W. 3f>6, 179 Ky. 767. 

93. Colo.—Diokson v. Nowhouse, 82 
P. 537, 34 Colo. 228. 

94. 111.—Tustin v. MaJ-estic Coal & 
Coko Co., 179. IH.App. 525. 
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95. Pa.—Carroll r. Pennsylvania 
Coal Co., 15 A. 688. 

96. Ky.—Kutaler v. Huff, 299 S.W. 
1070. 222 Ky. 48. 

39 C.J. p 755 noto 53. 

97. Va.—Addington v. Guesta River 
Coal 'Co., 108 S.K. 696, 130 Va. 684. 

39 C.X p 755 note 54. 

98. Ind.—Dickason Coal Oo. v. TJn- 
vorforth, 66 N.K '759, 30 Ind.App. 
546. 

99. N.C.—Parden v. Hobert G. Tm.s- 
Hlter & Co., 152 S.K. 32, 198 N.C. 
427. 

Vt.—Landing v. Town of Pairlee, 22 

A. 2d 179, 112 Vt. 127. 

39 C.J. p 755 note 57. 
amvel 1)30x1; 

Tf*nn.—Moon v. City of Chattanooga, 
10 Tenn.App, 83. 

1. U.S.—Anderson v. Winston, O.C. 
IMTnn., 

a. Minn,— 0 'NeH v. Oreat Nortlxem 

B. Co.. 1 « N.W. 685 , 101 Mlaa. 

467. 
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appreciates the danger or if the danger is so open change them; he accepts them as they are, and if 
and obvious that, in the exercise of ordinary care, injured cannot recover damages.® 
the servant should know of and appreciate it;^ . 14 . 

and the fact that the servant is not negligent in the consideration has been 

use of machinery, tools, or appliances furnished frequently in respect of a great varie- 

does not affect the operation of the rule.4 Where ^y of machinery, tools, and appliances,? such as au- 

the servant knows and appreciates the dangers, it tomobiles,^ belts,^ blasting appliances, ^ bulk- 

has been held to be his duty to quit the Service.^ heads,ll chains,l2 chisel bars,i3 chisels, ^ claw 

Where the machinery and appliances are known bars,^5 cotton gin,l6 edgers,!? hammers,^8 hooks,^^ 

and understood by the employee on accepting serv- jackSj^o keelsons,^! lamps or lanterns,^^ levers,^® 


ice, he can make no claim on ■ 

3 . TJ.S.—Holliday v. Fulton Band 
Mill, C.C.A.Miss., 142 P.2d 1006— 
King Cotton Mills v. Wilson, C.C. 
A.N.C., 61 F.2d 1004. 

Ark.—Sims Oil Co. v. Durham, '21 
S.W.2d 861, 180 Ark. 366—Missouri 
Pac. R. Co. V. Hendrix, 277 S.W. 
337, ai69 Ark. 825, certiorari denied 
46 S.Ot. 3'51, 270 U.S. 651, 70 L.Ed. 
‘781—Texas Pipe Line Co. v. John¬ 
son, 275 S.W. 329. 169 Ark. 235. 
Fla.—Moody v. Hanlon, 179 So. 164, 
131 Pia, 129—Gallespie v. Thorn- 
ton, 117 So. 714, 95 Fla. 5—Wilson 
& Toomer Pertilizer Co. v. Lee, 
106 So. 462. 90 Fla. 632. 

Ga.—Pollard v. Weeks, 4 S.E.2d 722, 
60 Ga.App. 664—Louisville & N. R. 
Co. V. Hicks, 176 S.E. 698, 49 Ga. 
App. 846, certiorari dismissed 
Hicks V. Louisville & N. R. Co., 
18'6 S.E. 662, 1182 Ga. 696. 

Ind.—Baltimore & 0. S. W, R. Co. 
V. Carroll, 163 N.E. 99, 200 Ind. 
589, set aside on other grounds 171 
N.E. 923, 202 Ind. 37, reversed on 
other grounds '50 S.Ct. 182, 280 U. 
S. 491, 74 L.Ed, 666—Chicago, I. & 
L. Ry. Co. V. Tounger, 175 N.E. 
290, 93 Ind.App. 276. 

Kan.—Pishburn v. International 
Harvester Co., 138 P.2d 471, 15'7 
Kan. 43. 

Ky.—Nixon v. Raymond City Coal & 
Transportation Co., 134 S.W.2d 633, 
280 Ky. 743—Steely v. Great At¬ 
lantic & Pacific Tea Co., 76 S.W.2d 
900, 256 Ky. 586—Leatherwood 

Lumber Co. v. Hali, 66 S.W.2d 76, 
262 Ky. 119. 

La.—Clements v. Luby Oil Co., 130 
So. 861, 116 La.App. 384, 

Mass.—^^Currier v. Whitin Mach. 
Works, 154 N.E. 518, 258 Mass. 
82. 

Miss.—^Eastman, Gardiner & Co. v. 
Caldwell, 172 So. 126, 177 Miss. 
861. 

Mo.—Lugar v. Missouri Pac. R. Co., 
283 S.W. 738, 221 Mo.App. 679, 
stating Arkansas law. 

Neb.—Large v. Johnson, 248 N.W. 
400, 124 Neb. 821. 

N.H.—Harvey v. Welch, 163 A. 417, 
86 N.H. 72. 

N.J.—^Huels v. General Elee. Co., 46 
A,'2d 664, 184 N.J.Law 165—Vinger 
V. Central R. Co. of New Jersey, 
160 A. «75, 109 N.J.Law 98. 


he employer to [ mangleS;24 meat 

Chio.—New York, C. & St. L. Ry. 
Co. V. Wolf, 159 N.E. 861, 26 Ohio 
App. 292. 

Pa,—Blair v. Baltimore & 0. R. Co., 
37 A.2d 736, 349 Pa. 436, reversed 
on other grounds 65 S.Ct. 645, 323 
U.S. 600, 89 L.Ed. 490. 

Tex.—^^Clayton v. Chicago, R. I. & G. 
Ry. Co., 154 S.W.2d 453, 137 Tex. 
441—^Crews v. Texas & P. Ry. Co., 
Civ.App., 149 S.W.2d 1079, error 
dismissed, judgment correct—City 
of Munday v. Shaw, Civ.App., 100 
S.W.2d 765, error dismissed. 

Wash.—Cummins v. Dufault, 139, P. 

2d 308, 18 Wash.2d 274. 

39 C.J. p 7'5'6 notes 61 [a], 62. 

4. Ark.—Helena Hardwood Lumber 
Co. V. Mayn-ard, 138 S.W. 469, 90 
Ark. 377. 

5. 111,—Supple V. Agnew, 61 N.E. 
392, 191 111. 439. 

6. Mass,—^Doherty v. Paul’s For 
Tires, 49 N.E.2d 430, 314 Mass. 83 
—Engel V. Boston Ice Co., 4 N.E. 
2d 455, 296 Mass. 428—Hietala v. 
Boston & A. R, R., 3 N.E.2d 377, 
295 Mass. 186, certiorari denied 
Boston & Albany R. Co. v. Hietala, 
'57 S.Ct. 116, 299 U.S. 589, 81 L.Ed. 
434—Lamberti v. Neal, 148 N.E. 
463, 253 Mass. 99. 

39 C.J. p 758 note 65. 

7. N.J.—Vinger v. Central R. Co. of 
New Jersey, 160 A. 676, 109 N.J. 
Law 93. 

. Drift pius 

IU.—Barrett v. Chicago Bridge & 
Iron Co., 181 Ill.App. 204. 

Gear pf ship’8 pnenp 
Mass.—McRae v. Gorton-Pew Ves- 
sels Co., 150 N.E, 847, 254 Mass. 
'548. 

Plauk used iu loadlug ship 
Wash.—^Kahlstrom v. International 
Stevedoring Co., 250 P. 287, 141 
Wash. 374, affirmed 256 P. 503, 141 
Wash. 642, certiorari denied 48 S. 
Ct. 119, 275 U.S. 660, 7'2 L.Ed. 426. 

8. Wash.—^Wilkinson v. Tacoma 
Taxicab & Baggage Transfer Co., 
293 P. 455, 159 Wash. 374. 

39 C.J. p 758 note 68. 

9. Mich.—Taylor v. Withington & 
Cooley Mfg. Co., 99 N.W. 873, 13*6 
Mich. 662. 

1 39 C.J. p 758 note 69. 
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grmders,25 ■ pile drivers,26 punch- 

10. Wis.—Brotzki v. Wisconsin 
Granite Co., 125 N.W. 916, 142 Wis. 
380, 27 L.R.A.,N.S., 982. 

39 C.J. p 758 note 70. 

11. R.I.—Vartanian v. New York, N. 
H. & H. R. Co., 56 A. 184, 2'5 R.I. 
398. 

12. Mo.—^Webber v. Terminal R. 
Ass’n of St. Louis, '70 S.W.2d 863, 
335 Mo. 11. 

13. Tex.—Gulf, W. T. & P. R. Co. 

V. Smith, 83 S.W. 719, 37 Tex.Civ. 
App. 188. 

14. Ark.—Pordyce v. Stafford, 22 S.. 

W. 161, 5'7 Ark, 503. 

N.Y.—Buchanan v. Rome, W. & O. 

R. Co., 10 N.Y.St. 326, 45 Hun 693. 
39 C.J. p 758 note 73. 

15. U.S.—Pryor v. Williams, Mo., 41' 

S. Ct. 86, 264 U.S. 43, 65 L.Ed. 120. 

16 . Ark.—Bufkin v. McDaniel, 146. 
S.W.2d 157, 201 Ark. 662. 

17. Wash.—Hogele v. Wilson, 31 P.. 
469, 6 Wash. 160. 

18. Tex.—Hopkins Bridge Co. v. 
Burnett, 19 S.W. 88'6, 8'5 Tex. 16. 

19. Wis.—Goltz V. Milwaukoe, L. S. 
& W. R. Co., 44 N.W. 752, 76 Wis. 
136. 

39 C.J. p 758 note 77. 

20. Ind.—Chicago, I. & L. Ry. Co. v. 
Younger, ITS N.E. 290, 93 Ind.App. 
276. 

21. N.Y.—Poley v. Brooklyn Gas 
Light Co., 41 N.Y.S. 66, 9 App.Div., 
91. 

22. Ind.—Pennsylvania Co. v. Cong- 
don, 33 N.E. 795, 134 Ind. 226, 39/ 
Am.S.R. 251. 

39 C.J. p 768 note 79. 

23. N.J.—^Coyle v. Orifiing Iron Co.,. 
44 A. 665, 63 N.J.Law 609, 47 L.R. 
A. 147. 

N.Y.—Meigel v. Crandall Oil & Putty 
Mfg. Co., 126 N.Y.S. 720, 141 App. 
Div. 828. 

24. R.I.—^Day v. Achron, '60 A. 654„. 
23 R.L 627. 

39 C.J. p 758 note 81. 

12[5. Ohio.—Klotz v. Balmat, 171 N. 
E. 409, 34 Ohio App. 490. 

26, U.S.—Kirkpatriclt v. St. Louis & 
S. P. R. Co., Kan., 169 P. 855, 87 
C.C.A. 3'5, certiorari denied 29 S.- 
CL 695, 214 U.S., 513„ U L.Ed. 1063., 
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rcvolvirip; shafts,28 ropes,^^ saws,®<^ scrapcrs,^^ 
skicls,J^2 spr«'ip:s,33 stcpping boards,®^ switches,35 ta- 
bles,^® trestU\s,37 turntables,®^ wagons or trucks,^^ 
walks/i<5 w]n‘c'la,^i and wrenchcs.-^^ The rule has 
Wn ai>pliod to animals furnished by the em- 
ploycr.'^’^ 

In accordancc with wd! cstablished principies 
consitlcred supra § 389, mere knowlcdg‘c of defects 
in machincry, tools, appliances, and instrumentali- 
ties for Work is not sufficient to cliarge the servant 
with assumption of risk, but it is further neces- 
sary that he should know of and appreciate the 
dangers incident to the work under the existing 
C()nditions.'^4 Likewisc, knowledgc of a defect in 
appliances furnished will not bar a recovery where 


it was not acquired until too late to avert injury.^5 

Right to rely on care of master. In aocordance 
with the rule stated supra § 380, and subject to its 
limitations, a servant has the right to assume that 
the master has exercised due care in furnishing 
reasonably safc tools, appliances, and instrumental- 
ities for work,6 and in subsequently inspecting and 
repairing them to kecp them in their condition,^'^ 
unless he has actual knowledge to the contrary or 
unlcss the circumstanccs are such as to charge him 
with knowledgc.'^^ It has been so held in respeet 
of the mastcr’s duty to furnish reasonably safe 

cars,^® chisels,50 ladders,^! locomotives,52 saws,®^ 

scaffiolds,^^ and sledge hammcrs.ss 


27. Ind.—Cincinnati, H. & D. R. Co., 
V. munncy, 77 N.K. 206, 38 Ind. 
App. f>46, 

28 . MasH.— Ooulclirifr v, Kastern 
Rridffc Si Stmctural Co,, 96 N.K. 
71. 210 MaHS. r.2. 

39 C.J. p 758 nr>te 84. 

,29. Mich.—Colcman v. Turn6r Car- 
Co., 140 N.W. 539. 174 Mich. 
231. 

30 C.J. p 758 noto 85. 

Bope l4iddar on vessel 
Tax.—La v. \Vm. Parr & Co., 

<nv.App., 18 S.W.2d 751, orror r<j- 
fumi. 

'30. TfX.—Wordon v. Krooffer, Clv. 

App., 184 K.W, 583. 

39 CJ. p 758 notf* 86. 

•31* Tox.---Intornatinnai & G. N. R. 
<to. V. Hali. 102 S.W. 740, 46 Tcx. 
Clv.App. 403. 

32. Mnfiii,-~Cuos5?'/f> v. Clyde SS. Co., 
112 X,K. 216. 223 MaHH. 521. 

WiH.-^SUuiky V. Marinetto Lumbo.r 
Co,. 83 N.W. -514, 2 07 Wtft. 250. 

33. N.J.—McCJrath v. rx-lawan», L. 
& W. R. Co.. 63 A, 207, 68 N.J. 
Law 420. 

,34. N.y.—Cimmer v. Montffomery, 
134 N.y.S. 275, 149 App.Dlv. 388. 

35. Colo.—Iowa G<dd Min, Co. v. 
I>itil’-onthaler, 76 l>. 981, 32 Colo. 
391. 

36. U.S.—American Drfdging Co. v. 
Walls, Pa., 84 F, 428, 28 C.C.A. 441. 

»9 C.J. p 759 noto 92. 

37. U.S.—Garnott v. Phcenlx Bridge 
Co., CC.Pa., 98 F. 392. 

38 . Tax,—Ft. Worth D. C. R. Co. 
V. MiUer, Tex.Civ.App., 201 S.W. 
1049, 

39. U.H,—Standard Oil Co. of Ix>u- 
iHlana v. Martin, C.C.A.Ark., 21 F. 
2d 912. 

Fla,—Hmoak v. City of Tampa, 167 

So. 528, 123 Fla. 716. 

.MIhs.—L ucius V. Ilarrls, 163 So. 390, 
169 Miss. 385, applying Loulsiana 

law. 


Mo.—Aloxandcr v. Bames Grocery 
Co., 7 S.W.2d 370. 223 Mo.App. 1. 
39 aj. p 769 note 95. 

•iO. 111.—Holvig r. Slatter, 9-6 111. 
App. 623. 

41. Waah.—‘Columbia & P. S. R. Co. 
V. Hawthorno, 19 P. 25, 3 Wash.T. 
363, r<‘versed on other grounds 12 
S.Ct. 591, 144 U.S. 202, 36 L.Ed. 
405. 

42. Tex.—Pruitt v. Prost-JohnHon 
Lumber Co., Tcx.Civ.App., 161 S.W. 
421. 

43. N.H.—Rosedoff v. Consolidated 
Hnndering Co., 47 A.2d 574. 

30 C.J. p 768 note 67. 

Failure to wara of vlclousness 
Farm laborer did not assume risk 
of bfiing placcd in charge of vicious 
animal, whene no warning was given 
and he was ignorant of the vicious- 
n(*3s.—Lander v. Shannon, 268 P. 145, 
148 Wash. 93. 

44. Fla.—Tampa Shipbuilding & En- 
gineering Co. v. Thomas, 179 So, 
705, 131 Fla. 650. 

Tex.—Lawson v. Hutcherson, Civ. 
App., 138 S.W.2d 131, error dls- 
missed, judgmcnt correct. 

39 C.J. p 769 note 1, 

45. U.S,—The Dredge No. 15, D.C. 
Va., 264 F. 135. 

39 C.J. p 769 note 2. 

46. Ark.—^Norton & Whoeler Stavo 
Co. V. Wright, 106 S.W.2d il78, 194 
Ark. 116—McEachln & McEachin 
V. HiU, 97 S.W.2d 70, 192 Ark. 1139. 

Cal.—Metz v. Southern Pac. Co., 124 
P.2d 670, 51 Cal.App.2d 260. 

Conn.—Schneider v. Ilaymond, 136 A. 
874, 106 Conn. 72. 

Pla.—Gallcspie v. Thornton, 117 So. 
714, 95 Fla. 6—Wilson & Toomer 
FortiUzer Co. v. Lee, lOC So. 462, 
90 Fla. 632. 

Kan.—Fishbum v. International 
j Harvester Co., 138 P.2d 47.1, 157 
I Kan. 43. 

! Mo.—Jenklns v. Wabash By. Co., 73 
I S.W.2d 1002, 335 Mo. 748. 
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N.H.—PTarvey v. Welch, 163 A. 417, 
86 N.H. 72. 

S.C.—Tucker v, Holly Hili Lumber 
Co., '20 S.E.2d 704, 200 S.C. 269. 
Tex.—Missouri-ICansas-Texas R. Co. 
of Texas v. Barnaby, Civ.App., 167 
S.W.2d 235, error refused—Inter- 
national-Great Northern R. R. v. 
Lowry, Civ.App., 98 S.W.2d 383, 
reversed on other grounds Interna- 
tional-Groat Northern R. Co. v. 
Lowry, 121 S.W.2d 686, 132 Tex. 
272. 

Va.—Colonna Shipyard v. Dunn, 145 
S.E. 342, 151 Va. 740, certiorari 
denled 49 S.Ct. 253, 279 U.S. 840, 
73 L.Ed. 986. 

Wash.—Thornton v. Van De Kamp^s 
Holland Dutch Bakcrs, 42 P.2d 799, 
181 Wash. 213. 

39 C.J. p 759 note 4. 

Duty of master to fumlsh safe tools 
and appliances see supm 5 201 et 
seq. 

47. Tox.—Texas Cent. R. Co. v. 
Neill, Tex.Civ.App., il69 S.W. 1180. 

48. Ark.—Hali v. Patterson, 166 S. 
W.2d 667, 205 Ark. 10. 

}9 C.J. p 760 note 6. 

49. Ala.—Southern R. Co. v. Mc- 
Gowan, 43 So. 378, 149 Ala. 440. 

39 C.J. p 759 note 7. 

60. 111,—Stankowski v. Internation¬ 

al Harvester Co., 180 IU.App. 439. 
Kan,—SteoLe v. St. Louls & S. P. R. 
Co., 124 P. 169, 87 Kan. 431. 

51. Kan.—^Allison v. Stivers, 10-6 p. 
996, 81 Kan. 713. 

Wash.—Campbell v. Winslow Lum¬ 
ber Co., 119 P. 832, 66 Wash. 607. 

52. N.Y.—Pierson v. New York, N. 
H. & H. R. Co.. 66 N.Y.S. 1039, 63 
App.Div. 363. 

53. Mass.—Lavartue v. Bly Lumber 
Co., 99 N.E. 469, 213 Mass. 66. 

54. Va.—Trotter v. Du Pont de Ne¬ 
mours, 98 S.E. 631, 124 Va. 680. 

39 C.J. p 760 note 12. 

55. Ark.—Chicago, R. I. & P. R. Co. 
- Smith, 156 S.W. 166, 107 Ark. 

1 S12. 
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(2) Uncovered or Unguarded Machinery or 
Appliances 

A servant ordinarily assumes the risk of Injury from 
unguarded or uncovered machinery or appliances where 
he knows of and appreclates the danger. 

The general rule that the servant assumes the 
risk of injury resulting from defective or danger- 
ous machinery, tools, or appliances furnished by 
the master where the servant knows of and appre- 
ciates the danger, considered supra subdivision d 
(1) of this section, has been applied in the case of 
.unguarded or uncovered machinery or appliances, 
such as belts and gearing,57 cables,^^ cogwheels,^^ 
derrick gearing,60 dongh mixers,^! elevator plat- 
forms,62 elevators,®^ flywheels,®^ knives,^^ 
mangles,66 pinions,®^ planers,^S rollers,®^ saws,*^® 
set' screws,*^! shafting,72 shafts,73 and trolley 
wires.*^^ 


Nevertheless, in accordance with principies con¬ 
sidered supra § 389, where the servant, although 
having knowledge that the machinery or appliance 
was unguarded, did not appreciate the danger, he 
did not assume the risk.75 Furthermore, a servant, 
although he may have known that machinery was 
unguarded, did not assume the risk of other de- 
fects or dangers of which he had no knowledgeJ^ 

(3) Simple Tools or Appliances 

A servant generally assumes the risk of injury from 
defects and dangers in simpie tools and appliances. 

Except in a limited number of jurisdictions,'^'^ 
it is very generally hcld that a servant assumes the 
risk of injury from defects and dangers in what are 
commonly designated as simple tools and applianc¬ 
es,78 especially if he has had expcriencc in the use 


Kan.—Steele v. St. Louis, etc., R. 
Co., 124 P. 1-69, 87 Kan. 431. 

56. Ark.—^Ward Purniture Mfg. Co. 
V. Weigand, 293 S.W. 1002, 173 
Ark. 762. 

39 C.J. p 760 note 16. 

57. Ky.—^Daniels v. Houston, Stand- 
wood & Gamble Co., 170 S.W. 1190, 
161 Ky. 627. 

39 C.J. p 760 note 16. 

58. U.S.—Kyner v. Portland Gold 
Min. Co., Colo., 184 F. 43, 106 C.C. 
A. 245. 

59. Ark.—^Ward Purniture Mfg, Co. 
V. Weigand. 293 S.W. 1002, 173 
Ark. 762. 

39 C.J. p 760 note 18. 

60. 111.—Tyma v. Tarrant Fdy, Co., 
144 Ill.App. 454. 

61. lowa.—Sutton v. Des Molnes 
Bakery Co., 112 N.W. 836, 135 
lowa 390. 

62. Mass.—McDonald v. Dutton, 84 
N.D. 434, 198 Mass. 398. 

63. Mass.—^Anderson v. Wood 
Worsled Mills, 114 N.B. 729, 226 
Mass. 519. 

©4. Tex.—Morgan v. Stillwell, Tex. 
CiV.App., 247 S.W. 580. 

65. K.T.—Crown v. Orr, 35 N.B. 648, 
140 N.Y. 450.' 

39 C.J. P 760 note 24. 

66. Towa.—Hanson v. Hammell, 77 
N.W. 839, 107 lowa 171. 

30 C.J. p 760 note 26. 

67. Minn.—Scharenbrolch v. St. 

Cloud Piber-Ware Co., 60 N.W. 
1093, 59 Minn. 116. 

68. Mass.—Zoulalian v. New Eng- 
land Sanatorium Benev. Assoc., 
119 N.B. ‘686, 230 Mass. 102, L.R.A. 
1918P ise: 

Mich.—Schroeder v. Michigan Car 
Co., 22 N.W. 220, 66 Mich. 132. 

69. Tex. —M-axwell Ginning Co. v. 


Wallan, 121 S.W. 182, 57 Tex.Civ. 
App. 42. 

39 C.J. p 760 note 28. 

70. Mont.—Cameron v. Judith Mer- 
cantile & Cattle Co., 201 P. 675, 61 
Mont. 118. 

39 C.J. p 761 note 29. 

71. Me.—Podvin v. Pepperell Mfg. 
Co., 72 A. 618, 104 Me. 661, 129 
Am.S.R. 411. 

39 C.J. p 761 note 30. 

72. Wash.—Brown v. Tabor Mill 
Co., 60 P. 1126, 22 Wash. 317. 

39 C.J, p 761 note 32. 

73. Ind,—Robertson v. Ford, 74 N.B. 
1, 164 Ind. 638. 

74. U.S.—Bingham Mines Co. v. 
Bianco, C.C.A.Utah, 27-6 F. 613. 

75. N.H.—Owen v. Elliot Hospital, 
136 A. 133, 82 N.H. 497. 

39 C.J. p 761 note 35. 

76. Wash.—^Williams v. Ballard 
Lumber Co., 83 P. 623, 41 Wash. 
338. 

39 C.J. p 761 note 36. 

77. Mo.—Fischer v. City of Cape 
Girarde'au, .131 S.W.2d 621, 346 Mo. 
122 . 

39 C.J. p 761 note 38. 

78. Ind.—Pennsylvania R. Co. v. 
Martin, 170 N.B. 564, 93 Ind.App. 
258. 

Kan,—Darbe v. Crystal Ice «Ss Fuel 
Co.. 284 P. '596, 129 Kan. 727. 
Ky.—Blackaby v. Louisville & N. R. 

Co., 280 S.W. 1093, 213 Ky. 368. 
La.—Jennings v. Bolte, App., 168 
So. 377. 

Okl.—Oklahoma Pipe Line Co. v. 
Perrymore, 126 P.2d 518, 190 Okl. 
618—St. Louis & S, F. Ry. Co. v. 
Sears, 49 P.2d 489, 173 Okl. 483. 
S.C.—Corpus Juris cited ia Tucker v. 
Holly HiU Lumber Co., 20 S.B.2d 
704, 200 S.C. 259. 

Utah.—Proctor v. Town Club, 141 p’ 
2d 156, 105 Utah 72. 
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Va.—'Colonna Shipyard v. Bland, 145 
S.B. 729, 150 Va. 349, 59 A.L.R. 
497. 

Wash.—iCorpus Juris citod ia Etel v, 
GrulSb, 288 P. 931, 932, 157 Wash. 
311. 

39 C.J. p 761 note 39. 

Duty of master to furnish «imple 
tools which are safe see supra | 
216. 

Elfect of promise of master to re- 
pair see infra § 39'6. 

Basis of doctrlae 

Simple tool doctrine Is basod on 
doctrine of assumed risk.—Ward v. 
Marshall, 168 S.W.2d 34S, 203 Ky. 
18—Nugent Sand Co. v. Iloward, 11 
S.W.2d 985, 227 Ky. 91. 

Reasoas for rule 

(1) The defects and dangers In- 
herent in the use of the defective 
tools and appliances are obvious. 
Ga—Corpus Juris cited iu Southern 

R. Co. V. Cowan, ;183 S.B. 331, 334, 
52 Ga.App. 360. 

Tenn.—Shepherd v. City of Chatta- 
nooga, 76 S.W.2d 522, 168 Tenn. 
153. 

39 C.J. p 762 note 41. 

(2) The servant has an ecaual or 
better opportunity than the master 
to Icarn of such defects and to oom- 
prehend the risks of injury there- 
from. 

Ga.—Southern R. Co. v. Cowan, 185 

S. B. 331, 52 Ga.App. 360. 

S.C.—Tucker v. Holly HiU Lumber 
Co., 20 S.E.2d 704, 200 S.C. 259. 

39 C.J. p 762 note 42. 

Xa Arkaasas 

(1) SimplG-tool doctrine does not 
apply absolutely • but sirnplicUy of 
tool and skill required in its use 
must be considered in determinmff 
degree of care to be used by mas¬ 
ter in selection of such tools for his 
servant; an employer's liability for 
defects in common tools is governed 
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of siich tools.*^^ 

The ‘^simplc-tool doctrinc'* has no application 
where the tool inflictinp^ thc injury was being^ used 
■by another than thc injiircd servant,cspecially 
where it was not bcinj( nsccl in thc ordinary way,si 
or where the master had actual knowledge of the 
dcfect and the cmployec had not,^^ qj- where a tool 
was furnished by tho master for a purposc for 
which it was unfit, and thc use of which in thc busi- 
ness for which it was furnished is dangerous to the 
cmployec without his knowledj^c of the danger.^^ 
Further, it has been lield that the simplc-tool doc- 
trinc is inapplicable where the defect in thc tool was 
not observable or discoverable by inspection such as 
a workman using it could rcasonably bc cxpected to 
makc.^^ 

Effect of statuiory provisions. The rulc that the 
servant assumes the risk of injury from dcfccts 
and dangers in simple tools and npidianccs is not 


changed by an employers' liability act providing 
that, if the servant shall receive any injury by rea- 
son of any defcct or unsafe condition in any tools 
^'except simple tools’^ used in the business of the 
employer, thc employer shall be deemcd to have 
knowlcdge of such dcfect nor is it changed by a 
statute abolishing the doctrine of assumption of risk 
in case of thc mastcr’s ncgligencc.S6 

Particiilar tools. Various tools have been desig- 
nated as simple tools within the rule,®? such as 
axes,S8 blocks and tackles,^^ chiscls,^® clamps,^^ 
claw bars,^2 emery whcels,^3 hammers,^^^ hatehets,^^ 
hooks,^6 iron rods,^7 paint brushes,^^ picks,®^ rail 
cutters,! shovcls,2 spikc mauls,3 spikes,^ sticks with 
which Windows are held opcn,5 "T’’ rails,® tie picks,'^ 
tongs,8 wagon scat springs,^ and wrenches.^o 

On the other hand, various tools have been hcld 
not to be simple tools,such as a scaffold not ercct- 
ed by thc servant but under thc dircction of a gang 


l»y narticular faets.—MiaHOurl I’ac. 
R. (^ 0 . V, Simngler, CC.A.Ark.. 140 K. 
2(1 017. 

<2) Tlu‘ ftiniplloity of a tool ordi- 
narily 1« but a cir<>umHtan<‘« to bc 
oon.Hldcrod by jury in dotermin- 
Ing tht‘ (bity on tlu* maHtor 

in furiibUiinf? it and of thc servant 
in «HinjT it.—Norton & 

Stave <\}. V, Wrlgbt, UT» S.WJci 178, 
104 Ark. 115. 

79. La,—WiffKins v. laiulsiana 
«tandurd Ol\ Co., 7." So. 232, 141 
La. 522. 

80. T(*nn..Shei>lw*rcl v, <nty of 

<'hattanooKn, 70 S.W,2d 322, 108 
T(‘nn. 153. 

39 p 703 nota 7(1. 

81. Ky.“- Thonmw v. Kutional <!on- 
crotc <’onslr. (’<>., 17f) S.W. 439, 3 06 
Ky. 512. 

88. (}n,-“ Corpus Juris olted in 

Houthern II. <,V>. v. (lowan, 1H3 S. 
K 331, 334, 52 <;a.Ai)r>. 300, 

39 rj, p 703 note 72. 

83. VVin. Karr.MH v. <'hi(‘aKO Sr. N. 
\y. U. <>»., 102 N.W. 033, 105 \V1«. 
578, L.U,A.131710 G77. 

84. Moe< Uately v. Ht. Louis-San 

KninelHeo Ry. 50 «.W.2<1 54, 

332 'Mo, 1. 

86. oluo, ” Uarnor v. John.son, 19 
Ohlo N.P..N.S., 657. 

86. IVIi.s.M.* ‘'Alb‘n (Jrav<d <^<». v. Var- 
l)roUKh, 98 K«). 117, 133 Miss. C52. 

30 r.j. p 702 noto 45. 

87. OhMns 

U.H.—SpfUn V. Powcfll, (l.O.A.Va,. 00 

R2d 580. 

88 . Ky.—(tonsolldatlon Clc^al Oo. v. 
Music, 109 S.W. 1074, 178 Ky. 790. 

89. U.S.—New York, N. K. & H. R. 
Co. V. Vizvori, N.y., 210 F. 118, 12C 
C.C.A, 032, UlbA-lOHC 9. 


Idaho.—Ooure v. Storcy, 105 P. 794, 
17 Idaho 352. 

90. La.—Corpus Juris cited in 
Borde V. New Orleans & G. N. R. 
Co., App., 140 So. 810, 814. 

39 C.J. p 762 note 48. 

91. Wash.—Bougas v. Eschbach- 
Bruce Co.. 137 P. 472, 77 Wa.sh. 
347. 

82^. Ky.—Chosapeake Sc 0. Ry. Co. v. 

Ward, 299 S.W. 725, 221 Ky. 748. 
39 C.J. p 762 note 50. 

93. Ohlo.—Knapp v. Holden, 15 Ohio 
Cir.Ct..N.S., 222, 34 Ohio Cir.Ct. 
415. 

S'4. Ckl.—Lelrer v. Thompson, 122 
P.2d 381, 190 Okl. 233. 

39 C.J. p 762 note. 52. 

Hammer for driviag* railroad spikes 
Ky.—York v. llockca.stl<} River Ry. 

Co., 284 S.W. 79, 215 Ky. 11. 

96. Wis.—Karras v. Chira^o & N. 
W^ ll. Co., 1*62 N.W. 923, 165 Wis. 
578, I^,R.A.1917K 677. 

96. Mont.—Millor v. Granite County 
Power Co., 213 P. 604, 66 Mont. 
36«. 

97. 111.—Oearner v. American Car, 

Co., 147 lll.App. 70. 

Ky.—-Flaisr v. Andnjw» Steel Co., 132 

S.W. 1015, 141 Ky. 391. . 

98. S.C,—Rlchardaon v. Union Sccd 
Sc FertJUsser Co., 98 S.K 134, 311 S. 
C. 387. 

99. Ind.—l^ennsylvanla II. Co. v. 
Martin, 170 N.F. 554, 98 Ind.App. 
258. 

1. Ky.—Lan^horn v. Wilcy, 91 S.W. 
255, 2« Ky.L. 1186. 

39 C.J. p 762 not-e 58. 

2. Ky.—Stirling Coal Sc Coke Co. v. 
Fork, 131 S.W. 1030, 141 Ky. 40, 
40 L.R.A.,N.S., 837. 
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3. Ky.—Bonahiie v. Louisville, H. 
& St. L. R. Co., 210 S.W. 491, 183 
Ky. 608. 

4. Wash.—Paich v. N(irthern Pac. 
R. Co., 144 P. 919, 82 Wash. 681, 
reheard 150 P. 814, 86 Wash. 3'79. 

5. Ohio.—Seraflno v. Antincllo, 18 
Ohio Clr.Ct.,N.S., 474. 

39 C.J. p 762 note 62. 

6. Ky.—To.sh v. Illinois Cent. R. 
Co., 264 S.W. 754, 204 Ky. 363. 

7. Ky.—Turkey Foot Lumber Co. v. 
Wllson, 206 S.W. 14, 182 Ky. 4 2. 

8. ice toagrs 

Knn.—lOarbe v. Cryatal Ice & Fuol 
Co., 284 P. 696, 129 Kan. 727. 

Tie tongfs 

Ky.—Blackahy v, Louisville & N. R. 
Co., 280 S.W. 1093, 213 Ky. 368. 

9. Wash.—Mattaon v. GrilTln Trans¬ 
fer Co., 155 P. 3D2, 90 Wa.sh, 1. 

10. U.S,—ITogan v. Baltlmore & O. 
R. Co., C.C.A.Ohio, 15 F.2d 739. 

XI. IVIovahle steps 

Whoro grGcnhou.se man was in- 
jured wheu he allppod while d<i.sc(^nd- 
ing st(‘ps to boiler pit, which .stijps, 
although movable, had been adju.stod 
so as to mak(i thfjm sultable for per¬ 
manent placement in boUer pit, steps 
could not bo held, as matler of law, 
to be a hand tool simllar to or<ainary 
ladder, so as to reauire application 
of rule that a servant assumes the 
risk of obvious irnporfections when 
ho uses such a tool.—Boottger v. 
Mauran, 12 A.2d 285, 64 R.I. 340. 

Slkty-pound Jack wlth latches, 
controlled by one employee while in- 
jured section hand operated lever 
was not simple tool.—Chlcago, I. & 
U Ry. Co. V. Younger, 175 N.E. 290, 
[93 Ind.App. 276. 
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boss^^ and a stool used in a shoe store to reach 
boxes of shoes on slielves, and containing a hori- 
zontal and slanting side with legs attached by con- 

cealed screws.^s 

Ladders have been frequently designated as sim¬ 
ple tools,^^ althougli a ladder may be of-such na¬ 
ture and used for stach a purpose that it does not 
constitute a simple tool.^® 

(4) Cars, Locomotives, Crancs, Derricks, 
Ladders, Platforms, Etc. 

In the absence of statutory regulations to the con- 
trary, a servant assumes the risk of injury from defects 
In op on cars, locomotives, cranes, derricks, elevators, 
ladders, platforms, etc., where he knows of the defects 
and appreciates the dangers. 

Under the rule considered supra subdivision d (1) 
of this section, at least in cases in which the amend- 
ment of August 11, 1939, chapter 68S § 1, to the 
Federal Employers^ Liability Act, 4S U.S.CA. § S4, 
is not applicable, where cars and hand or motor 
cars^® or locomotives^^ are defective, imperfect, or 


inherently dangerous, the servant assumes the risk 
of injury therefrom if he knows and appreciates 
the danger, or if the danger is so open and obvious 
that, in the exercise of ordinary care, he should 
know of and appreciate it. 

The fact that a servant knew of the defective 
condition of a hand car does not preclude his re- 
covery for injuries sustained through a derailment 
of the car caused by excessive speed.^S 

Cars and hand cars. The rule has been applied 
in case of cars or hand cars equipped with defec¬ 
tive brakes,i9 brake staffs,20 couplings,^! coupling 
lcvcrs,22 coupling pin chains,^^ doors,^^ draw 
bars,25 drawheads,2S hand holds,^^ platforms,^^ 
running boards,29 springs,30 or steps,^! or without 
nccessary equipment such as bumpcrs^^ or check 
chains.ss addition, the servant assumes the risk 
of coupling cars with a coupling apparatus differ¬ 
ent from those apparatuses in ordinary use, the risk 
being open to the ordinary observation of any per- 
son using reasonable care and prudence,34 or of 


SpoTit hook, six or seven feet long, 
furnished by railroad company, and 
placed on tender of engine before it 
started on its trip, Intended for use 
of firaman in pulling spout from 
standpipe in filling tank with water, 
is not within slmple-tool or appli- 
ance rule.—Jackson v. Chicago-Great 
Western Ry. Co„ 205 N.W. 689, a6'5 
Minn. 68. 

Tongs used iu, Steel fouxidry for Utt- 
Ing ingots 

Colo.—^Colorado Puel & Iron Co. v. 
Gardner, 121 P. 680, 21 Colo.App. 
273. 

12. Kan.—Smith v. Hin«s, 194 P. 
318, 108 Kan. 151. 

13. R.I.—Stimson v. Whitmore, 85 
A. 113, 34 R.I. 681. 

14. La.—Jennings v. Bolte, App., 
168 So. 37*7. 

S.O.— iCorpus Juris cited iu Roper v. 
Ware Shoals Mfg. Co., 137 S.E. 
210, 139 S.C. 48. 

Utah.—Proctor v. Town Club, 141 P. 

2d 166, 106 Utah 72, 

39 C.J. p 762 note 6i6. 

15. Xadders held uot slcuple tools 

(1) Ten-foot stepladder supported 
by tongue used by frult picker was 
not simple tool.—Etel v. Grubb, 288 
P. 931, 157 Wash. 311. 

(2) Ladder twenty-five feet long 
permanently flxed to side of building 
having rungs nailed in mortise in 
perpendicular side pieces was not a 
simple tool, but part of place to 
Work.—Alaska Packers' Assoc. v. 
Gover, C.C.A.Alaska, 278 P. 927. 

(3) Ladder which shlp carpenter 
was directed to use to get to work 
in hold was not simple tool.—Colon- 


na Shipyard v. Bland, 143 S.E. 729, 
150 Va. 349, 69 A.L.R. 497. 

<4) Other ladders see 89 C.J. p 762 
note 66. 

16. U.S.-—New York, C. & St. L. R. 
Co. V. Kelly, C.C.A.Ind., 70 F.2d 
648, certiorari denied Kelly v. New 
York, C. & St. L. R. Co., i5'5 S.Ct. 
110, 298 U.S. 596, 79 L.Ed. 680. 

Ark.—Missouri Pac. R. Co. v. Lane, 
66 S.W.2d 1*76, 186 Ark. 807. 

Me.—Morey v. Maine Cent. R. Co., 
133 A. 92, 125 Me. 272. 

Mich.—Thrall v. Fere Marquette Ry. 

Co., 236 N.W. 230, 254 Mich. 197. 
Okl,—Midland Valley R. Co. v. Rob- 
erson, 109 P.2d 1086, 188 Okl. 432. 
39 C.J. p 763 note 75. 

Effect of Federal Employers' Liabil¬ 
ity Act on defense generally see 
supra § 359. 

17. U.S.—Fredericks v. Erle R. Co., 
C.C.A.N.Y., 36 F.2d 716. 

Mo.—^Williams v. St. Joseph & G. I. 

Ry. Co., App., 112 S.W.2d 118. 

Utah.—Elswood v. Oregon Short 
Line R, Co., 23 P.2d 925, 82 Utah 
235. 

39 C.J. p 763 note 76. 

18. Tex.—Beck v. Texas Co., 148 
S.W. 295, 105 Tex. 303. 

19. Tenn.—Nashville, C. & St. L. R. 
Co. V. Gann, 47 S.W. 493, 101 Tenn. 
380, 70 Am.S.R. 687. 

39 C.J. p 763 note 78. 

20. Tex.—Missouri, K. & T. R. Co. 
V. Hanson, Civ.App., 90 S.W. 1122. 

39 C.J. p 763 note 79. 

21. Va.—Norfolk & W. R. Co. v. 
McDonald, 13 S.E. 706, 8'8 Va. 862. 

39 C.J. p 763 note 80. 

1210 


22. Tex.—Trinity & B. V. Ry. Co. 
V. Perdue, 101 S.W. 485, 45 Tex, 
Civ.App. 659. 

23. Tenn.—Norman v. Southern R. 
Co., 104 S.W. 1088, 119 Tonn. 401. 

24. Mass.—Cassady v. Bo.ston & A, 
R. R. Co., 41 N.E. 129, 164 Mass. 
168. 

25. Mich.—Secord v. Chicago & M. 
L. S. R. Co., 65 N.W. 650, 107 
Mich. 540. 

28. Tex.—Rio Grande & E. P. Ry. 
Co. V. Lynch, Civ.App., 66 S.W. 
712—Louisiana Extension R. Co. v. 
'Carstens, 47 S.W. 36, 19 Tex.Civ. 
App. 19,0. 

27. Ky.—Young v. Norfolk & W. R. 
Co., 188 S.W. 621, 171 Ky. 510. 

28. Tex.—^Rogers v. Galvcaton City 
R. Co., 13 S.W. 540, 76 Tex. 602. 

29. Ark.—Kansas City Southern R. 
Co. v. Henrie, 112 S.W. 0i67, 87 Ark. 
443. 

30. Ind.—^Wallace v. Thompson, 97 
N.E. 26, 49 Ind.App. 211. 

31. Kan.—Jackson v. Kansas City, 
L. & S. K. Ry. Co., 3 P. 601, 31 
Kan. 761. 

32. Tex.—Houston & T. C. Ry. Co. 
V. Barrager, 14 S.W. 242. 

33. N.Y.—Carr v. North River 
Constr. Co., 48 Hun 266. 

34. Ala.—Boland v. Louisville & N. 
R. Co., 18 So. 99, 106 Ala. 641— 
Louisville & N. R. Co. v. Boland, 
11 So. 667, 96 Ala. 626. 
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coupling cars of uncqual heights, which fact is 
known to him.^s 

Nevertheless, in accordance with principies dis- 
cusscd supra § 389, the fact that an employee kncw 
of the defective condition of a car, and consented 
to riclc on it, will not of itsclf prcclude a rccovery 
for injuries rcccived in conscqucnce of such dcfect 
unless it was so glaring as to threaten immediate in- 
jury, or such that a person of ordinary prudcnce 
wouid not ha ve used it to ride upon.^® Further- 
more, a servant doos not, by the use of a hand car 
known to he defective, assume the risk of injury 
from other unknown ncgligcnce of the cmploycr, co- 
opcraling with the known defcct to cause the in¬ 
jury. 3 7 

Locomotives. The nile has been applicd where a 
locoinotive had defective brakes,28 brake staffs,^^ 

brake whecls,'*^^ drawheads,^! flues,^2 footboards,^^ 

hcadlights,'^'^ pilolSj^^^stcps,"^® valvcs,^7 qj. -whcels,^^ 


or where it was without necessary equipment, such 
as a grip cock to let water out of pipes,or driver 
brakcs,60 platforms, and grab irons,^l screens for 
water gauges^^ or for lubricator feed glasses,®® 
or where it was without a signal bell^^ or sockets.^^ 
Cremes, dcrricks, elevators, hoists, zmnches, and 
mindlasscs. The rule has bcen applicd in the case 

of cranes,56 dcrricks,^7 elevators,58 hoists,59 winch- 
es,60 and windlasscs.^i 

Under a limitation of the rule stated supra § 389, 
mere knowledge of the defect in the instrumentali- 
ty, without an apprcciation of the danger incident 
to its use, will not cliarge the servant with an as¬ 
sumpti on of the risk.52 

Ladders, platforms, scaffolds, and supports. The 
rule has been applied in the case of laddcrs,^^ plat¬ 
forms,scaffolds,55 and supports.5® 

Nevertheless, in accordance with the principle 
statCKl supra § 389, where a bricklaycr has discov- 


35. Vfi.—M<*I)(tnaUrs Aclm’r v. Nor- 
f<nk iic W. it. Co., 27 S.K 821, 05 
Va. 08. 

39 O.J. p 7f53 note 04. 

30. ivio,- <Mippard v. Rt. I^ouis 
Tran.sit (3«., lOl R.W. 44, 202 Mo. 
432, 

37. -Texas & K. O. H. Co. v. 
Kelly, KO H.W. 79, 98 Tex. 123. 

30 CJ. p 7(M noto 97. 

38. <ia,—-Nf-lson v. • Contrai Tl. & 
nankltn? <’o., 14 R.K 210, 88 Ga. 
2 2 .■», 

N.V.-'Monaghan v. Now York Cent. 
Hudsan itiver it. Co., 45 Hun 
113. 

39. Tfjx.—Miawouri, K. & T. Tl. Co. 
V. Hanson, Clv.App., 90 S.W. 1122. 

40. N.J.—Ahffarn v. Nrw Jensf-y 
Cent. H. Co., N.J.Sup., 45 A. 1032. 

41. Tr.53.—nrookH v. Northern I’ac. 
il. Co., <;.C.\Va«h.. 47 F. 887. 

42. N.Y.—MnrjaKhan v. K(;w York 
Contrai & 31. R. it. Co., 45 Hun 
U3. 

43. BoXt projectlng' ahove foothoard 

IU.—Ohi«M V. Chi<jag(^ U. I. P. 

R. Co., 41 ni.App. «7, allirnu-d 3(i 
K.R 446, 141 III. 160, 33 Am.S.il. 
294, 21 L.R.A. 387. 

44. IU.—-iiOHH V. (?hlongo, R. I. A; 1/. 
U. Co„ 90 N.K. 703, 243 111. 440. 

45. tr.R.—Ilaugh v. ToxfiH & V. It. 

Co., C.C.T<‘X., 11 F,Ca,‘i.No.C,221, 

rovorHftci on othor grounds 100 U. 
H. 213, 25 IxIOd. 612. 

Ark.—Fordyco v. KUward», 30 S.W. 
758, 60 Ark. 438. 

40. Tox.—Bookrum v. Gulvoston, H. 
& S. A. R. Co., Clv.App., 57 S.W. 
919 

$9 C.J. p 764 note S. 


47. S.D.—Loo V, Great Northern R. 
'Co., 163 N.W. 560, 39 S.D. 127. 

48. Slivers on wlieel 

U.S.—MeCain v. Chicago, B, & Q. 
It. Co., Colo., 76 F. 125, 22 C.C.A. 
09. 

49. Ma.s.s.—Llnoh v. Sagamore Mfg. 
C^o., 0 N.B. 728, 143 Mass. 206. 

50. Colo.—Donvor & B. G. B. Co. 
V. Soott, 81 r. 763, 34 Colo. 99. 

51. Pa.—WIl.son v. New York Cen¬ 
tral (& H. R. B. Co., 71 A. 183, 223 
Pa. 341. 

52. TT.S.—Chicago, II. & Q. R. Co. v. 
Orimn, Mo., 157 F. 912, 85 C.C.A. 
240. 

Ark.—Mia.MOuri & N. A. R. Co. v. Kd- 
ward.s, 154 S.W. 209, 106 Ark. 574. 

53. Ark,—St. LouIh, I. M. & S. R. 
Co. V. Wells, 124 S.W. 524, 93 Ark. 
153. 

54. U.S.—Dillon V. Union Pac. R. 
Co., C.C.Neb., 7 F,Cas.No.3,016, 3 
Dill. 319. 

Ind.—Clcvoland, C. C. & St. L. R. 
Co. V. Morrey, 88 N.K. 932, 172 Ind. 
513. 

55. Va.—Norfolk & W. R. Co. v. 
Jack.son, 8 S.F. 370, 85 Va. 489. 

56. N.Y.—^l^arento v. Taylor, 60 N. 
Y.S. 518, 26 App.Dlv. 618. 

57. Tex .—Dtiy V. Hou.<jton & T. C. 
n. Co., 101 S.W. 1044, '46 Tox.Clv. 
App. 156. 

30 C.J. p 7C4 noto 21. 

58. S.C.—McGuiro v. Steinborg, 193 
S.E. 205, 185 S.C. 97. 

39 C.J. p 764 note 22. 

59. Idaho.—Goure v. Storoy, 106 P. 
794, 17 Idaho 352. 

Mich.—Bauer v. American Car & 
Foundry Co., 94 N.W. 9, 132 Mich. 
637. 


60. U.S.—The Maharajah, D.C.N.Y., 
40 F. 784, afUrmod 49 F. 111, 1 
C.C.A. 181. 

Ma.ss.—Pingreo v. Loylaad, 136 Mass. 
398. 

61. Wash.—Ravf^n v. Soattlo Elec¬ 
tric Co., 92 P. 461, 47 Wa.sh. 637. 

30 C.J. p 765 noto 25. 

62. Colo,—nice V. Van ^Vhy, 111 P. 
599, 40 Colo. 7. 

39 C.J. p 705 noto 27. 

63. Wash.—Dahl v. Pugot Sound 
Iron & St(‘el Works, 137 P. 315, 
77 Wa.sh. 126. 

39 C.J. p 765 note 35. 

Ladder as simplo tool sco supra 
.subdivl.sion d (3) of this sectlon. 

64. U.S.—M'i.ssouri Pac. R. Co. v. 
Aoby, 48 S.Ct. 177, 275 U.S. 426, 
72 L..Ed. .351, mandate conformod 
to Aoby V. Missouri Pac. R. Co., 
Mo., C S.W.2d 1115. 

Tox.—Fort Worth & D. C. Ry. Co. v. 
Mills, Civ.App., 140 S.W.2d 513, 
error dismissed, judgmont correct. 
39 C.J. p 766 noto 36. 

65. D.C.—Martin v. Morrison, 82 
F.2d 410, 59 App.D.C. 19. 

39 C.J. p 765 note 37. 

Employee of independent contxuotor 
Whero owncr of scaffolding fur- 
nishes it for use of Independent con¬ 
tractor, ordinariiy owner owes same 
duty to employee of contractor that 
owner wouid to his own employee 
using scaffolding and employee 
In either case assumes all obvious 
risks in its use.—Barrett v. Building 
Patent Scaffolding Co., 40 N.B.2d 6, 
311 Mass. 41. 

66. Mass.—Maloney v. U. S. Rubber 
Co., 47 N.B. 1012, 169 Mass. S47. 

39 C.J. p 765 note 38. 
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ered the danger that a scafifold would fall, and im- 
mediately after and before he can protect himself 
from injury by the use of ordinary care, the scaf- 
fold falis, he does not assume the risk of injury.®^ 

(5) Electric Appliances and Equipment 

A servant ordinarily assumes the risk of injury from 
defective or dangerous electric appliances and equip¬ 
ment where he knows of and appreclates the dangers. 

The rule considered supra subdivision d (1) of 
this section, that the servant ordinarily assumes the 
risk of injury from defective or dangerous ma- 
chincry, tools, and appliances where he knows of 
and appreciates the danger, has been applied in the 
case of electrical appliances and equipment,such 
as lamps,69 uninsulated wires,70 and poles.'^^ 

e. Negligence or Incompetency of Fellow Serv¬ 
ant 

In the absence of contrary statutory regulatlons, the 
servant assumes the risks of injury from the incompe¬ 
tency or negligence of fellow servants when they are 
obvious or fully known and appreclated by the servant. 


Under the rules considered supra §§ 382-389, and 
subject to their limitations, the servant assumes the 
risks of injury from the incompctcncy or negligence 
of fellow servants when they are obvious or fully 
known and appreciated by the servant,'^^ Jn deci- 
sions prior to the amendment of August 11, 1939, 
chapter 685, § 1, 45 U.S.C.A. § 54, this rule was fol- 
lowed in actions brought under the Fcdcral Employ- 
ers* Liability ActF^ 

The rule is not applicable when the fellow serv¬ 
ants have failed to observe a rule or practice es- 
tablished by the employer for the protection of the 
employees;'^^ and there is no assumption of risk 
of injury from the negligence of a fellow servant 
by reason of knowledge thereof where knowledge 
was acquired too late to avert injiiryF® 

Relimce on care of fellow servant. The servant 
has the right to assume that fellow servants are 
using due care and diligcnce in the performance of 
their dutics.76 He has a right to act on this as- 


07. Tex.—Texas Co. v. ^Strange, 132 
S.W. 370, 62 Tex.Oiv.App. 642. 

68. Pa.—Myers v. Edison Electrical 
Illum. Co., '74 A. 223, 225 Pa. 387. 
30 C.J. p 766 note 29. 

60. N.H.—Carr v. Manchester Elec¬ 
tric Co., 48 A. 286, 70 N.H, 808, 

70. Pa.—Myors v. Edison Electric 
Illum. Co., 74 A. 223, 225 Pa. 387. 

71. Ind.—Wallinff v. Terre Haute, I. 
& E. Tract. Co., 111 N.E. 198, 60 
Ind.App. 607. 

39 C.J. p '765 note 32-33. 

Xilneman. 

(1) Experienced lineman assumes 
risk of brealcing of any pole he is 
called on to climb in course of his 
employment, if defect which caused 
the pole to break was not of original 
construction, but this rule has ref- 
eronce to cases -where the line is al- 
ready constructed and in operation 
and where the lineman proceeds on 
his own responsibility to the per¬ 
formance of his duty; it has no ap- 
plication where the pole had only 
recently been set up by other em- 
ployees of employer whose duty it 
was to inspect it, and there is no 
showing that the defect which 
caused the pole lo break was latent 
and undiscoverable by any reason- 
able precaution.—City of Sebring- v. 
Avant, 117 So. 383, 96 Fla. 960. 

(2) Lineman, learningr after climb- 
ing- sound pole that another lineman 
was about to climb, and later was 
climblng, nearby defective pole, 
breaking of which resulted in both 
poles falling, was chargeable with 
such knowledge as he reasonably 
should have had of risk attendant on 
added strain.—Glidden v. Public 


Service Co. of New Hampshire, 183 1 
A. 865, 88 N.H. 4. | 

C3) Other decisions with respect to 
linemen seo 39 C.J. p 765 note 32-33 
Ca]. 

72. U.S.—Toledo, St. L. & W. R. Co. 
V. Allen, Mo., 48 S.Ct. 216, 276 U.S. 
166, 72 L.Ed. 613—Baughman v. 
Pitchfork Land & Cattle Co., C. 
C.A.Tex., 86 F.2d 778—Chicago, M., 
St. P. & P. R. Co. V. Busby, C.C.A. 
Mont, 41 P.2d 617. 

Ark.—Missouri Pac. R. Co. v. Hud- 
son, 139 S.W.2d 29, 200 Ark. 404— 
Missouri Pac. R. Co. v. Sullivan, 
122 S,W'.2d 947, 197 Ark. 360— 
Union Saw Mill Co. v. Hayes, 90 
S.W.2d 209, 192 Ark. 17—Arka- 
delphia Sand & Gravel Co. v, 
Knight, 79 S.W.2d 71, 190 Ark. 386. 
Ga,—Strickland v. Poughner, 12 S.E. 
2d 371, 63 Ga.App. 806—Gartreil 
V, Russell, 180 S.E. 860, 61 Ga.App. 
619. 

Ky.—Louisville & N. R. Co. v. Mc- 
Coy, 110 S.W.2d 433, 270 Ky. 003. 
Mass,—Hietala v. Boston & A. R. R., 

3 N.E.2d 377, 296 Mass. 186, cer¬ 
tiorari denied Boston & Albany R. 
Co. v. Hietala, 67 S.Ct 116, 299 
U.S. 689, 81 L.Ed. 434. 

Mo.—Norton v. Wheelock, 23 S.W.2d 
142, certiorari denied Wheelock v. 
Norton, 50 S.Ct 365, 281 U.S. 762, 
74 L.Ed. 1162, 323 Mo. 913. 

Wash.—Jacobsen v. Deflance Lum- 
ber Co., 253 P. 1088, 142 Wash. 
642. 

W.Va.—Rash v. Norfolk & W. Ry, 
Co., 200 S.E. 683, 120 W.Va. 640, 
certiorari denied 69 S.Ct 827, 307 
j U.S. 623, 83 L.Ed. 1602. 

I 39 C.J. p 647 note 74. 

I Equal means of knowledge with mas- 
I ter see infra § 391. 
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73. U.S.—Missouri Pac. R. Co. v. 
David, Mo., 52 S.Ct. 242, 284 U.S. 
460, 76 L.Ed. 099—Dolawaro, L. & 
W. R. Co. V. ICosko, N.J., 49 S.Ct 
202, 279 U.S. 7, 73 L.Ed. 678— 
Northern Pac. R. Co. v. Borven, 
C.C.A.Wash., 73 P.2d 687. 

Ala.—Louisville & N. R. Co. v. Griz- 
zard, 180 So. 203, 238 Ala. 49, cer¬ 
tiorari denied 60 S.Ct 140, 308 
U.S. 608, 84 L.Ed. 604—Birming- 
ham Belt R. Co. v. Bonnett, 146 So. 
265, 226 Ala. 18.6, certiorari de¬ 
nied 54 S.Ct 62, 290 U.S. 634, 78 
L.Ed. 652. 

Cal.—Crabtroe v. Western Pac. R. 
Co., 00 P.2d 835, 33 Cal.App.2d 
35. 

Kan.—Schaefer v. Lowdon, 78 P.2d 
48, 147 Kan. 620—Blnvins v. Union 
Pac. R. Co., 299 P. 590, 133 Kan. 
185. 

Mich.—Rumner v. Ann Arbor R. Co., 
209 N.W. 184, 205 Mlch. 293. 

Mo.—Evans v. Atehison, T. & S. P. 
Ry. Co., 131 S.W'.2d 604, 345 Mo. 
147. 

N.M.—Tillian v. Atehison, T. & S. F. 
Ry. Co., 55 P.2d 34, 40 N.M. 80. 

74. U.S.—^Wyatt v. New York, 0. 

W. R. Co., C.C.A.N.Y., 45 F.2d 705, 
certiorari denied No-w York, 0. & 
W. R. Co. V. Wyatt 51 S.Ct. 353, 
283 U.S. 829, 75 L.Ed. 1442. 

Mo.—Smith v. Thompson, 182 S.W. 
2d 63. 

75. Tex.—Cox V. St. Louis & S. P. R. 
Co., 222 S.W. 964, lll Tex. 8. 

76. Ark.—International Harvester 
Co. of America v. Hawklns, 24 S. 
W.2d 340, 180 Ark. 1056—B. L. 
Bruce Co. v. Loake, 3 S.W.2d 988, 
176'Ark. 706—Chicago R. I. & P. 
Ry. Co. V. Daniel, 273 S.W. 16, 169 
Ark. 23. 
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sumption unlcss he knows of thcir ncgligence.77 
f. Injuries Sustained by Servant's Overexertion 

A servant ordinarily assumes the risk of physical in- 
Jury to himself as a resuit of overexertion In dolng the 
Work for whlch he is employed. 

A servant ordinarily assnmcs the risk of physical 
in jury to himself sustained by roason of his over- 
taxing his strength or powcrs of cndurancc in do- 
ing the \v(")rk for which he is cmploycd'^^^ when Ihc 
occasioii prosents no emergency requiring hasty ac- 
tion.'^^ The servant assumes the risk of injury 
whelher or not he laicw that the particular injury 
sustained rnight resuit.®^ 

In actions brought prior to the amendment of 
August 11, 1939, chapter 6(S5 § 1, to the Federal 
Kmployers’ Liability Act, 45 U.S.C.A. § 54, it was 


held that the act did not affect the operation of this 
rulc.si The word “defect'* as used under a state 
statute materially limiting the doctrine of assnmp- 
tion of risk by employces of a railroad company 
has been held to include a ^'defective” force of mert^ 
that is, a force of men Icss than required for theit 
work, and a recovery will bc allowcd to a railroad 
shop ViTorher for injuries resulting from a strain in 
lifting a heavy weight by rcason of the company^s 
failure to furnish a sufficient force to do the \vork.S2 

g, Selection of More Hazardous Method of 
Work 

Where there are two ways in which work may be 
done, one safe or reasonably safe and the other hazard¬ 
ous, and the servant knowingly adopts the hazardous 
method, he assumes the risk, 

Except perhaps in a few jurisdictions,^^ the gen- 


Ky,—LouiHVitle & N. It. Co. v. 
WinK<>’« Adm’x. 2K1 JS.W. 170, 213 
Ky. ,3IU). 

Trnn. -Ktini v. Wfnv.^r, 101 S.W.2d 

inon. LT» r>r>f;. 

nf in?LHl(‘r in s(‘lec- 
tlon of wrrvanls hco supra 

§ 

TTndep Pederal Employerc» ItisTjility | 
Act 

Mich,—v. Ann Arhoi* U. Co., 
20i) N.W. 184, 235 Mlch. 203. 

V, Kurn, H8 «.W.2(l 519, 
347 Mu. 51 fJ. 

N.M. Tillian v. At<*hl«nn, T. & «. F. 
Tty. <lu., 55 I\2(i 34, 40 N.M. 80. 

Tann,-.Ktirn v. \V«-av<T. 161 W.VV.2d 

1005, 25 Tcnn.App. 550. 

Waraing of approaoh of train 

Tcnn.'-Kurn v. Wcavur, Mupra. 

77. Ark.-” Int<Tn}iliunfil Unvvo.Hio.r 
Co, of Ainoi'i<‘a v. liawkiiiH, 24 S, 
W.2d 340, 180 Ark. 1056. 

78. Ark,-* KannHH City f4oufhf*rn Uy. 

Co. V. HuldMr, 127 M.W.Jifl 807. 198 
Ark. 127«--.St. T^ouis-Han Kran‘'iHco 
Ky. Cn. V. Clillduns, 124 K.\V.2fl 1164, 
107 Ark. 527--J. h. Williams ^ 
Kon» V. Tumpkln«, 114 S.W.2d 845, 
105 Ark. 1146*--Arkansa.M WuHtorn 
CriH Co. V. 1()7 S.\V^2d 528, 

104 Ark. 402. 

KumhoH v, Atlantic CoaNt Idno 

U. Co., 176 So. 778, 129 Fla. 535 — 
SwJinr.on v. Miaml Homo IvlUk Tro- 
ducora' A«a'n, 157 So. 415, 117 Fla, 
110. 

in.—Huff V. Tlllnola Coiit. K. Co., 270 
Ill.App. 323, umrrnod 1,99 N.IC. 116, 
362 111. 95. 

lowa.—Kempo v. Illinois Cont. K. 
Co., 232 K.W. 657, 211 lowa 812, 
74 A.Urt. 148. 

Ky.—I.ouifiVilK & N. II. Co. V. Will- 
hite, 187 S.W.2d 1010, 300 Ky. 

75—Louisvflle & K. It. Co. v. Yett, 
168 S.W.Zd 556, 293 Ky. 71—Louis- 
ville & N, 11, Co. V. Alexander, 
127 S.W.2d 396, 277 Ky. 719— 


NaHhville, C. & St, L. Ry. Co. v. 
Cleavor. IIS S.W.2d 748, 274 Ky. 
410—Kay v. Unitod lOlkhorn Coal 
Oo., 51 S.W.2a 248, 244 Ky. 417— 
Cht'.sapi'ako & O. 3-ly. Co. v. Music, 
40 S.W.2d 311, 243 Ky. 491. 

Mo.—McOormksk v. W. L. Hutchison 
Electric Co., 31 S.W.2d 971. 326 
Mo. 3S0—Lutgim v. Mi.ssouri 3''ac. 
K. Oo., App., 294 S.W. 444—Stoki^s 

V. Sprlngilrld Wa^on Cu., App., 
280 S.W. 987—Duval v. Brooklyn 
Cooperajfo Co., App., 276 S.W. 586. 
M<mt.—Cotton v. O.<ittorberfr, 202 P. 
008, 88 Mont. 383—Hoyd v. Grcat 
Northern Ry. Co.. 274 P. 293, 84 
Mont. 84. 

N('l>.—Chappell v. Chicafi:o & N. W. 

Ry. Co.. 239 N.W. 206, 122 N<*b. 28. 
Okt.—Wardun-Pulhm Cual Co. 

Wallaco, 56 P.2d 802, 170 Okl. 604. 
S.O.—T<‘rry v. Atlantic Coaat Lino 
K. Co., 186 S.E. 159, 181 S.O. 151— 
Sttfinmeycr v. Marine Hotul Cor¬ 
poration, 140 S.E. 695, 142 S.C. 
358. 

TfX.—Corpus Jfurls Q.Tioted in Sloan 
V. Ijoger Mill Oo., Civ.App,, 161 S. 
\V’.2cl 333, 337, error refused— 

Corpus Juris q.uoted ia Hobertson 
V. Texas <& N, O. H- Co., Civ.App., 
133 S.W.2d 819, 821, error dis- 
inLsHod, judjrnient correct—Corpus 
Juris clted ia C*ulf, C. & S. F. R. 
Co. V. Spivoy, Civ.App., 56 S.W.2d 
655, 657, certiorari denied Spivoy 
V. CulC, C. & S. F. R. Co.. 54 S.Ct. 
08, 200 U.S. 676, 78 L.Kd. 583— 
Corpus Juris guoted ia St. Louls 
Southwe.stern Ity. Cu. uf Texas v. 
Johns, Civ.App., 286 S.W. 281, 282. 
Va,—Lloyd v. Norfolk & W. Ry. Co., 
145 S.E. 372, 151 Va. 400, 

39 C.J. p 766 noto 46. 

Actinjf under command of master see 
infra S 401. 

Failure of omployor to furnish suffi¬ 
cient force for work see supra sub¬ 
di vision b (2) of this section. 

1213 


Toiiiif? and incxperienced sorvanis 
RUO infra § 414. 

“The lifUnff of a heavy object in¬ 
volves no perii that is not obvious tO' 
any porson of common understand- 
inpf. The eniployoe is the bost judffe 
of his ov'n lifting capacity, and tho 
risk is upon him if he over-taxes 
it."—Robertson v. Texas & N. O. R. 
Co., Tex.Civ.App.. 133 S.W.2d 819, 
821, error dlsmi.ssed, judgment cor¬ 
ruet. 

Employee, sufferlag rupture, while 
lifting plow onto block to ehangt* 
lay a.R.sumt‘d risk of overtaxing him¬ 
self.—Cotton V. Osterberg, 202 P. 
908, 88 Mont. 383. 

79. Mo.—Puvall V. lirooklyn Conp- 
orag(< Co., App., 275 S.W. 586. 

Tex.—Sloan v. Leger Mill Co., Civ. 
App., 161 S.W.2d 333—RobcrtKou 

V. Texas & N. O. R. Co., Civ.App., 
133 S.W.2d 819, error di.smlHsed, 
judgment correet—Culf, C. & S. F. 
R. Co. V. Spivoy, Civ.App., 56 S. 

W. 2d 655, certiorari denled Sriivoy 
v. CJulf, C. & S. F. R. Co., 54 S.Ct. 
98, 290 U.S. 676, 78 R.Fd. 583— 
St. Rouls Southwostern Ky. Co. of 
Texas V. Johns, Civ.App., 286 S. 
W. 281. 

30 C.J. p 766 noto 47. 

80. Tex.—Gulf, C. & S. F. R. Co. v. 
Spivey, Civ.App., 56 S.W.2d 655, 
certiorari donlod Spivoy v. Oulf, 
C. & S. F. R. Co., 54 S.Ct. 98, 290' 
i;.S. 676, 78 L.Fd. 583. 

81. XJ.S.—Lang v. U. S. Reductioni 
Co., C.C.A.Ind., 110 F.2d 441. 

Kan.—Llvely v. Chlcago, R. L & P. 

Ry. Co., 225 P. 103, 115 Kan. 784.. 
Kffect of Federal Einployers' Riabil- 
ity 4-ct generally see supra § 869. 

82. Tex.—Payne v. Harris, Com* 
App., 241 S.W. 1008. 

83. Mo.—^Williams v. Pryor, 200 Sw 
W. 63, 272 Mo. G13. 

39 C.J. P 706 note 52. 
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eral rule is that, where there are two ways in which 
Work may be done, one safe or reasonably safe and 
the other hazardous, and the servant knowingly 
adopts the hazardous method of doing the work, he 
is held to have assumed the risk of so doing and 
cannot recover for ahy injuries sustained thereby,^^ 
and the general rule has been held applicable al- 
though other employees of the master also adopt 
the dangerous method of doing the work.85 

In order to constitute assumption of risk by the 
servant through choice of a more dangerous meth¬ 
od, it is not enough that he knew of a safer way, 
but the safer way must have been reasonably avail- 
able to him.S® Further, where there are two ways 
in which a servant may do a particular thing, one of 
which is dangerous and the other not so dangerous, 
both, however, furnished by the master with the 
intention that the servant may at his discretion use 
either, the servant does not assume the risk of in- 
jury by choosing the more hazardous method of 
work.87 

h. Selection of More Hazardous Ways of Pas- 
sage 

A servant assumes the risk of Injury where he volun- 
tarily chooses a dangerous, In Ileu of an available safe, 
way of passage to or from or on the master'8 premises. 

Where a servant has his choice of ways of going 


to and from or on the premises of the master, one 
of which is safe or reasonably so and the other 
dangerous, and he voluntarily selects the danger¬ 
ous way, he assumes the risk of injury from so do- 
ing;SS and this is true no matter how often the 
same risk has been taken by himself and others, in- 
cluding a superior servant in charge of the work.89 
Where there is more than one way that the em- 
ployee might have gone to the place of work, each 
in some degree hazardous, but no passagcway is 
specially provided by the master, and the servant 
goes the way usually taken by the scrvants, the mas¬ 
ter is charged with notice of the fact and the serv¬ 
ant will not be charged under such circumstanccs 
with assumption of risk.^^ 

i, IJnnecessary Occupation of Dangerous Posi- 
tion 

A servant assumes the risk of Injury where he volun¬ 
tarily and unnecessarily places himself in an obviously 
dangerous position in performing his work. 

Where a servant voluntarily and unnecessarily 
places himself in an obviously dangerous position 
in performing his work, he assumes the risk inci¬ 
dent to the dangerous position in which he places 
himself and cannot recover for injuries sustained 
thereby,®! even though the same Services have been 
performed at other times by other employees in the 


84. Ark.—Corpus Juris «luoted In 

Missouri Pac. Ry. Co. v. Guy, 157 
S.W.2d 11, 203 Ark. 166, certiorari 
granted Guy v. Missouri Pac. R. 
Co., 62 S.Ct. 1046, 316 U.S. 665, 
86 L.Bd. 1735, certiorari dismissed 
63 S.Ct. 22, 317 U.S. 702, 87 L.Ed. 
661—Orr v. Johnson, 9 S.W.2d 563, 
177 Ark. 1165—Standard Oil Co. of 
Louisiana v. Gray, 300 S.W. 405, 
176 Ark. 702. 

Ky.—Chcsapeake & O. Ry. Co. v. 
Vanhoose, 270 S.W. 740, 208 Ky. 
117. 

Miss.—Corpus Juris g.uotcd in P. W. 
Woolworth Co. v. Precman, 11 So. 
2d 447, 449, 450, 193 Miss. 83S— 
Louisville & M. R. Co. v. Russell, 
144 So. 478, 164 Miss. 529. 

Mo.—0'Donnell v. Baltimore & O. R. 
Co., 26 S.W.2d 929, 324 Mo. 1097, 
applying federal law. 

Chio.—New York, C. & St. L. Ry. 
Co. V. Wolf, 169 N.E. 861, 26 Ohio 
App. 292. 

39 C.J. p 767 note 63. 

CompUance with oommands of mas¬ 
ter see infra §§ 401-403. 

Effect of want of knowledge that 
method chosen is hazardous see 
infra § 392. 

Rule as affected by nonobservance 
of master of statutory require- 
ments for servanfs safety see 
supra SS 369, 370. 


Servant wh.o perfo-rms at nlglit 
task which is dangerous when por- 
formed at night, but which could be 
done safely during daylight hours 
of employment, does so at his own 
risk.—Martin v. Beck, 171 So. 14, 177 
Miss. 303. 

8S. Miss.—P. W. Woolworth Co. v. 
Preeman, 11 So.2d 447, 193 Miss. 
838. 

Puerto Rico.—Claudio v. Cortinez, 9 
Puerto Rico 97. 

80. Ala.—Bedgood v. T. R. Miller 
Mill Co., 80 So. 364, 202 Ala. 299. 
Miss.—^Corpus Juris quoted in P. W. 
Woolworth Co. v. Preeman, 11 So. 
2d 447, 460, 193 Miss. 838. 

87. Miss.—P. W. Woolworth Co. v. 
Preeman, supra. 

Mo.—Hutchinson v. Richmond Safety 
Gate Co., 152 S.W. 52, 247 Mo. 71. 

38. Ky.—Moore v. Chesapeake & 
O. Ry. Co., 280 S.W. 482, 213 Ky. 
69. 

La.—Williams v. Westdale Corpora¬ 
tion, App., 3 So,2d 684. 

Minn.—Co-rpus Juris cited in Dona- 
hue V. Chicago, M. St. P. & P. Ry. 
Co., 228 N.W. 656, 558, 179 Minn. 
138. 

39 C.J. p 768 note 63. 

Contributory negligence see infra § 

446. 


Danger created by fellow employee 
Where injury to switchman was 
caused by conductores suddenly and 
without warning shifting his posi¬ 
tion on footboard into path of 
switchman attempting to board ap- 
proaching engine from betwcen rails, 
rule barring recovery whoro injured 
person chooses dangerous rather 
than safe way was without applica- 
tion.—Johnson v. Chicago & E. I. 
Ry. Co., 64 S.W.2d 674, 334 Mo. 22. 

89. Mass.—Gillette v. General Elec¬ 
tric Co., 72 N.E. 255, 187 Mass. 1. 

90. Wash.—Smith v. Howitt-Lea 
Lumber Co., 104 P. 651, 66 Wash. 
35'7. 

91. Ala.—BsLTger v. Oswalt, 194 So. 
884, 230 Ala. 289. 

Ark.—JCorpus Juris quoted in Mis¬ 
souri Pac. Ry. Co. v. Guy, 157 S.W. 
2d 11, 203 Ark. 166, certiorari 
granted Guy v. Mis.souri X>ac. R. 
Co., 62 S.Ct. 1046, 316 U.S. 655, 86 

L. Ed. 1735, certiorari dismissed 63 
S.Ct. 22, 317 U.S. 702, 87 L.Ed. 
661. 

Ky.—Green v. Pennsylvanla R. Co., 
8 S.W.2d 418, 226 Ky. 243. 

Minn.—Wickman v. Poliquin, 238 N. 
W. 888, 184 Minn. 431—Corpus 

Juris cited in Donahue v. Chicago, 

M. , St. P. & P. Ry. Co., 228 N.W. 
656, 568, 179 Minn. 138. 

39 C.J. p 768 note 67. 
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§ 391 


same placc,^^ and cspccially where the servant acts 
in disobcdicncc of orclers.®^ Ncvcrthclcss, it has 
bcen held that a servant is not prccluded from re- 
covering for injuries reccived in a hazardous posi- 
tion voluntarily and unncccssarily takcn, when it is 
not the normal, but a new and unknown condition, 
that proximatcly resiilts in injury.^^ 

j. Failure to Give Notice of Dangerous Posi- 
tion 

A servant assumes the rlsk of Injury where In the 
dlscharge of his dutles he places himself In a dangerous 
position and falis to glve notice thereof. 

A servant who, in the discharge of his duties, 
places himself in a dangerous position and fails to 
give notice thereof to the mastcr or other servant 
assumes the risk of injury from his failure to do so, 
the danger being obvious.^^ 


§ 391. Defects or Dangers of Which Servant 
Has Equal or Greater Means of 
Knowledge than Master 

Where the servant accepts or continues In employ- 
ment, knowing or having equal means of knowledge with 
the master of the defects and dangers inherent In em- 
ployment, he assumes the risk of Injury therefrom. 

Except as statutory regulations may otherwise 
provide,the gcncral rule is that, where the serv¬ 
ant accepts or continues in employment, knowing 
or having equal means of knowledge with the mas¬ 
tcr of the defects and dangers inherent in the em¬ 
ployment, he assumes the risk of injury there¬ 
from,97 even though the work might have been 
made safer by the master,98 the reason being that, 
under the circumstances, master and servant stand 
on a footing of equality.99 For even stronger rea- 
sons, the servant accepts the risk where, from the 
nature of the employment and his duty in conncc- 
tion thcrewith, he has better knowledge or means 


Contrlbutory negllgrcnce soo Infra § 

446. 

Flftciug Itaad near »&vr 

Kawmlll omployeo 
knowinj? and app^<fCiatin^Jr dantor in¬ 
cident to runninK" «uw assiimod con- 
seczucnccs reHUltinjf from his own 
rockle.*is act when he voluntarily 
placed his hnnd in position to be 
thrown into saw.—Kastnian Gardiner 
Ilardwood Co. v, Chatham, 151 So. 
556, 168 Mlss. 471. 

& 2 . WIs.—Goff V. Chlppewa Rivor 
& M. Ry. Co., 56 N.W. 465, 86 
Wis. 237. 

93. Oh io.—Orawford v. New York, 
Chica^o f»t. Louis R. Co., 23' 

Ohlo Cir.Ct. 207. 

M. Vt.—Cross V. XVissumpslc FIbre 
LoatluT <'o., 0« A. 1010, OO Vt. 307 
—Kih^y V. Uutland R. Co., 68 A. 
713, 80 Vt. 536, 13 Ann.Cas. 260. 

96. Me.—liart v. Bangor & A. R. 
Co., 87 A. 221, 110 Me. 640. 

30 C.J. p 760 note 72. 

Contrlbutory nogllgence sce infra 9 

447. 

90. Mlss,—H(ircul<*s X^owder Co. v. 
Tyrono, 124 So. 475, 165 Mlss, 76. 

97. Ark.—B(m(*dum-Tr(fC8 Oil Co. v. 

Sutton, 130 S.W.2d 720, 108 Ark. 
600—Arkansas WoHttirn Ofis Co. 
V. HraKK, 107 S.W.Zd F>28, 104 Ark. 
402—Baldwin v. Dicklnson, 100 
S.W,2d 068, 103 Ark. 1170-—Union 
Saw MiU Co. V. Hayes, 00 S.W.2d 
200, 192 Ark. 17—Stovonson v. 

BhlllipH, 86 S.W.2d 422, 191 Ark. 
418—Kurn v. Faubus, 84 S,W.2d 
602, 101 Ark. 232—McKachin v. 
Yarborough, 74 S.W.2d 228, 189 
Ark. 434, 

Ga.—Kidd v. Willlamson, 8 S.E.2d 
690, 61 Ga.App. 800—Haynosworth 
V. HaU Const. Co., 163 S.E. 273, 


44 Ga.App. 807—Crawford v. West¬ 
ern & A. R, R., 151 S.E. 667, 40 
Oa.App. 821—Bowers v. IwOUiKville 
N. R. Co., 127 S.E. 667, 33 Ga. 
App. 692. 

La.—Jonninffs v. Bolte, App., 168 So. 
377. 

Mich.—Choney v. Olender, 6 N.W.2d 
692, 303 Mich. 120. 

Mirm.—Jurovich v. Interstate Iron 
Co., 233 N.W. 466, 181 Minn. 588. 
N.ir.—Owen v. Elllot Hospital, 136 
A. 133, 82 N.H. 497. 

Tex.—Fort Worth & D. C. Ry. Co. 

V. Mills, Civ.App., 140 S.W.2d 613, 
error di.smis.sod, Judg-ment correet 
—Corpus Juris eited in City of 
Munday v. Shaw, Civ.App., 3 00 S. 

W. 2d 765, 769, error dismissod— 
Gllbort V. Mayer, Civ.App., 99 S.W. 
2d 1021—City of Panhandlo v, 
Ilyrd, Civ.App., 77 S.W.2d 004, 
reversed on other grounds 106 S. 
W.2d 660, 130 Tex. 96—Sun An¬ 
tonio & A. P. Ry. Co. V. Cook, Civ. 
App., 293 S.W. 193. 

Wash.—Frecman v. Smlt, 75 P.2d 
676, 103 Wash. 346—Jones v. Ba¬ 
ker, 36 I\2d 1103, 179 Waah. 25— 
Broughton v. Oregon-Washington 
R. & Nav. Co., 244 P. 668, 138 
Wash. 298. 

39 C.J. p 760 note 74. 

Assuranco of master as affected by 
equal opportunity to judgc of safe- 
ty sue infra § 404. 

Contrlbutory negligence soe infra § 
43D. 

Simplo tool doctrlne scc supra 5 390 
d (3). 

Kowever, it has also been held 
that the master and servant do not 
stand on equal privileges even when 
they have actual knowledge of the 
danger.—Missouri Pac. It. Co. v. 
nrown, 115 S.W.2d 1083, 195 Ark. 
1060. 


Defective maclilnery or appliances 
Servant incurs risk of using defec¬ 
tivo machinory or appliances where 
defects are as woll known and un- 
derstood by him as by master.—Cho- 
ney v. Olender, 5 N.W.2d 692, 303 
Mich. 120—39 C.J. p 769 note 74 [d]. 

Incoapipetency or negUgeaoe of fellow 
servaat 

Servant cannot recover for Inju¬ 
ries resuUing from incompetenoy or 
negligence of fellow servant if he 
had equal opportunity with master 
of discovering it, and in oxoroiso of 
ordinary care should have known 
of it. 

Ark.—McNeese v. Raines, 35 S.W.2d 
1026, 183 Ark. 320. 

Ga.—Gartrell v. Russell, ISO S.E. 

860, 51 Oa.App. 619. 

39 C.J. p 769 noto 74 [h]. 

Ia Missouxl 

(1) In servant's action for in¬ 
jurios from collapso of ladder al- 
leged to have bcen of Improper typo 
and wcight for the work being done, 
an instruction that, if the ladder was 
comparatively new and reasonably 
Inspected by defendant when pur- 
chased and Its condition was as open 
and obvious to the servant as to 
the employer, then dangor .incident 
to its use was assumed by plainliff, 
was erroneous.—Sheppard v. Robin- 
son, Mo.App., 209 S.W. 842. 

(2) Other particulars of Missouri 
rule see 39 C.J. 769 note 74, 

98. Kan.—Morbach v. Home Min. 
Co., 37 P. 122, 63 Kan. 731. 

99. Ind.—GrifSn v. Ohio & M. R. Co., 
24 N.E. 888, 124 Ind. 32$. 

Wash.—Brandon v. Globe Inv. Co., 
184 P. 325, 108 Wash. 360, 10 A.E. 
R. 28$. 
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of knowledge of the. dangers of the employment 
than the master himself.i It has also been held 
that the servant assumes the risk of injury where 
he and the master are equally ignorant of the de- 
fects and dangers incident to the work, and where 
the defects or danger would not have been discov- 
ered by the master in the exercise of reasonable 
care for the servanfs safety.2 

Although the master and servant are equally ig¬ 
norant of the defect which caused the injury, the 
servant does not assume the risk where the ig- 
norance of the master is due to his negligent fail- 
ure to discharge his duty for the safety of the serv- 
ant.3 So the doctrine that a servant, having equal 
or better means of knowlcdge of the defects and 
dangers ofthe employment than the employer, as¬ 
sumes the risk has no application unless the serv¬ 
ant is of sufficient discretion, maturity, or expe- 
rience to appreciate the dangers incident to the 
work.4 It has also been held that, if the defects 
and dangers are latent only and discoverable by in- 
spection, there can be no assumption of risk by the 
servant.5 

Defects discoverable by inspector, Since a mas- 
tcr must ssarch for hidden defects in appliances fur- 
nished the servant, and since the servant need only 
take iiotice of such defects a^ are open to ordinary 
observation, as considered supra §§ 246, 381, the 
fact that a defect was discoverable by an inspector 
of the master did not shovv that it was equally open 
to the observation of the servant.^ 

Under the Federal Employers* Liability AcL In 


actions under the Federal Employers^ Liability Act 
prior to the amendment of August 11, 1939, chapter 
685 § 1, 45 U.S.CA. § 54, an employce did not as¬ 
sume a risk created by the employer^s negligence 
merely because he had as good an opportunity as 
the employer'of knowing of its existcnce.'^ 

§ 392. Latent Defects and Dangers 

a. In general 

b. Risks arising after commencement of 

Service 

c. Methods of work 

d. Place for work 

e. Machincry, tools, and appliances 

a. In General 

The servant ordinarily ck)es not assume the risk of 
injury from latent defects and dangers. 

Since, in the absence of knowlcdge, actual or 
constructive, to the contrary, the servant has the 
right to assume that the master has cxerciscd due 
care for the servantes safety, and the servant, un- 
Icss the contract so provides, is not charged with 
the duty of inspecting the place of work, tools, ap¬ 
pliances, and instrumentalities furnished for work 
by the master for the purpose of discovering defects 
and dangers, as considered supra §§ 380, 381, it 
ncccssarily follows that the servant ordinarily does 
not assume the risk of injury from latent defects 
and dangers, that is to say, defects and dangers of 
which he had no knowlcdge and apprcciation, and 
of which he could have acquired no knowlcdge by 
the exercise of ordinary care in performing the 
Services for which he was cmployed,8 but only by 


1. U.S.—Grosscupp v. Chicago & N. 
W. Ry. Co., D.C.Wyo., 14 F.Supp. 
276. 

Ark.—Arkansas Western Gas Co. v, 
Bragff, 107 S.W.2d 628. 194 Ark. 
402—Baldwin v. Dickinson, 100 
S.W.2d 968, 193 Ark. 1179—Union 
Saw Mill Co. V. Hayes, 90 S.W.2d 
209, 192 Ark. 17—Kurn v. Faubus, 
84 S.W.2d 602, 191 Ark. 232—Mc- 
Eachin v. Yarborough, 74 S.W.2d 
228, 189 Ark. 434. 

ICy.—Loulsville & K. R. Co. v. Mc- 
Coy, 110 S.W.2d 433, 270 Ky. 603. 
Fa.—Va'sey v. McLean, 165 A. 241, 
310 Pa. 282. 

39 C.J. p 771 note 77. 

Injury resultin^ from overexertion 
see supra § 390 f. 

: 2 . N.T.—^Hart v. Naumburg, 2'5 N. 

E. 386, 123 N.Y. 641. 

39 C.J. p 771 note 78. 

3. Kan.—King v. King, 100 P. 603, 
79 Kan. 584. 

39 C.J. p. 771 note 82. 

4. W.Va.—Glebell v. Collins Co., 46 

S.E. 669, 54 W.Va. 518. 

39 C.J. p 771 note 83. 


5. Tex.—City of Pa.nhandle v. Byrd, 
Civ.App., 77 S.W.2d 904, reversed 
on other grounds 106 S.W.2d 660, 
130 Tex. 96. 

Va.—Houston v. Seaboard Air Line 
R. Co., 96 S.E. 270, 123 Va. 290. 

39 C.J. p 771 note 85. 

Latent defects and dangers general- 
ly see infra § 392. 

0. Ark.—St. Louis, I. M. & S. R. 
Co. V. Rogers, 126 S.W. 375, 93 
Ark. 5C4, dissenting opinion 126 S. 
W. 1199, 93 Ark. 564. 

7. Miss.—Yazoo & M. V. R. Co. v. 

Dees. 83 So. 613, 121 Miss. 439. 
EfCect of Federal Employers’ Lia¬ 
bility Act on defense see supra § 
359. 

3. U.S.—Missouri Pac. R. Co, v. 
Siratt, C.C.A.Ark., 78 F.2d 253— 
Grammer v. Mid-Continent Petro¬ 
leum Corporation, C,C.A.Okl., 71 F. 
2d 38, certiorari denied 55 S.Ct. 82, 
203 U.S. 671, 79 L.Ed. 670. 

Ark.—Capital City Casket Co. v. 
Szurgot, 64 S.W.2d 285, 186 Ark. 
421. 


Fla.—Gordon v. Gandy Brldge Co., 7 
So.2d 350, 150 Fla. 28. 

Ga.—Mlddlebrooks v. Atlanta Metal- 
lic Casket Co., 11 S.E.2d 682, 63 
Ga.App. 620. 

Mass.—Roidy v. Crompton & 
Knowles Loom Works, 60 K.E.2d 
589, 318 Mass. 135—Tardiff v. 

Lynn Sand & Stonc Co., 193 IST.B. 
65, 288 Mass. 472. 

Mo.—Roso V. Mis.souri Dist. Telo- 
graph Co., 43 S.W.2d 5C2, 328 Mo. 
1009, 81 A.L.R. 400. 

Utah.—^Ward v. Denvor & R. G. W. 

R. Co., 85 P.2d 837, 96 Utah. 664. 
39 C.J. p 772 note 92. 

Employee having equal or better 
means of knowledge than master 
see supra § 391. 

BIbIcb fks ordinary risk 

(1) Risks of injury from latent 
defects are not assumed by servant 
as risks ordinarily incident to em- 
ployment.—Erickson v. Edward Rut- 
ledge Timber Co., 203 P. 1078, 34 
Idaho 754—39 C.J. p 774 note 97, p 
779 note 62. 
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invcsti^^ition and inspection for thc purpose of as- 
ccrtainiiijj whetluir clangor existccL^ The law docs 
not cluirgc a servant with knowlcdge of defecls or 
dungors which are not opcn and obvious.iO Tn oth- 
er wt)rds, tho servant assumes only such risks as 
aro incident to opon and obvious dofccts and dan- 
gers and which lic cither knows and apprcciatcs or 
should know cvf.it The assumption of risk against 
hidden defects or dangors requires noticc a rcason- 
ablc time boforc the accident^^ 

A well esl.ablished cxcoption to thc* rnlo relating 
to assumption of risk of injury from latent defects 
is that the s(‘rvant assumes tho risk (jf injury from 
latent defects which thc mastor doos not know of 
and could not have discovorcd by the cxorciso of or- 
dinary carod*'^ l'his, it has beoii said, is *‘a misad- 
venture falling arnong tho casualties incident to the 
businoss, and for which no one could be blamodd’^^ 
In othor \\'ords, it is one of tho ordinary risks of 
thc omploymcnt.^*» lilvon in casos whero tho dofocts 
which caused the injury wcre not known to either 
mastor or servant, and wcre not discovorablc by an 
ordinary inspection, thc master is liable if thc de¬ 
fects are such that they resultcd from want of or¬ 
dinary care and diligcnce on the part of the master 
in procuring the making of the instrumentalities 
used by thc* servant, or continuing them in usc bc- 
y(;iul the time whon they could be safely uscd.i® 


S 392 

b. Risks Arising after Oommencement of Serv¬ 

ice 

The servant does not assume the risks of Injury from 
latent defects arising in, or changes made in, the place 
of Work, machinery, tools, or appliances after the serv¬ 
ant has entered on his employment and which increase 
the hazard of the Service. 

There is no assumption of risks of injury from 
defects arising in, or changes made in, thc place 
of Work, machiiicry, tools, or appliances, after the 
servant has entered on his employment, and which 
increase the hazard of thc scrvice, where he has 
no knowlcdge of such defects or changes, or where 
they are not so opcn and obvious as to charge hini 
with knowlcdge of their existcnce and of thc risk 
of injury therefrom.^'^ In gencral, the servant has 
the right to presume that the hazards of the Serv¬ 
ice will not be incrcascd without warning cither 
of the danger or of thc existencc of the ncwly cre- 
ated condition from which the danger would be ob¬ 
vious to one of ordinary intelligcnce.^s 

c. Methods of Work 

The servant does not assume the risk of Injury from 
unknown or latent dangers in the methods of work as It 
Is performed In the operatlon of the master's business. 

Where the master has adopted or permitted 
impcrfcct and dangerous methods of work, the serv¬ 
ant does not assume the risk unlcss it appears that 
he knew of the .custom to perform the work in that 


MASTER AND SERVANT 


(2) Ordinary risk» fcencrally see 
supra 59 37J-378. 

Scleutiflo koLOwIedg-e 

KiwkH which are obvious only to 
thof^o posMOHwlnK «clontiflc, knowledgo 
are not charfroablo to a Horvant, and 
the ordinary servant, in ahHf-noe of 
a warnInK by the mastor, wiU not. 
be proHumed to have knowlcdge of 
suoh ««'ientiflo prlnolplcH, 

U.B.—Kano v. Fedcral Matoh Cor¬ 
poration, P.CJ*a., 5 F..Supr). D07, 
Ga.-“MiddlebrookH v. Atlanta Mctal- 
lUs CaMkct Co., II 682, C3 

Ga.Ai»p. 620. 

30 (I.J, p 772 note 02 [a]. 

Fedoral XSmployers* Xdability Aot 

(1) Tho uo,t, dtjCH tiot affeot tho 
operatlon of tho generaI rub- under 
conaideration in hu11.m hase<i on its 
provi^ioiiM.-. 4*(»ck v. Chioago, it. 

Q. II. Co., 210 H.W. 010, 281 Mo. 532 
30 C.J. p 774 note 09. 

(2) Mffcct of aniendment of Aug. 

13, 1020, 085 g 1. 45 If.S.C.A. § 54, 

as aboliHhlng dofcriHo of assumption 
of risk SCO supra 5 350. 

9. Ark.—Hiee & Holiman v. Hcn- 
derson, 35 S.W.2d 10X6, 183 Ark. 
356. 

30 C.J. p 773 note 93. 

10. Ga.—Middlebrook» v. Atlanta 
50 O.J.S.-77 


Motallic Casket Co., XI S.E.2d 682, 
63 Ga.App. 620. 

MawH.—Lamborti v. Neal, 148 N.E. 
463, 25,3 Mass. 99. 

39 C.J. p 774 noto 94. 

11. U.S.—Michalck v. U. S. Gypsum 
Co., D.C.N.Y., 16 F.Supp. 708. 

Ark.—Mlnaourl I’ac. Xi. Co. v. Sulli- 
van, 122 S.W.2d 947, 197 Ark. 360— 
K<‘nnedy v. Grimn, 112 H.W.2d 644, 
190 Ark. 379. 

Fla.—II & 0 Operating Co. v. Fos¬ 
sum, 176 So. 866, 120 Fla. 480— 
Gallespie v. Thornton, 117 So. 714, 
95 Fla. 5. 

Ga.—Midcilcbrookft v. Atlanta Mc- 
talllc Casket Co., 11 S.R2d 682, 63 
Ga.App. 620. 

T.<a.—Wondock v. Maglo Indemnity 
Oo., App.. 3 5 So.2d 132—Boy v. 
Mutufil Ki<!c Co. of Louisiana, 
App., 143 So. 668, modltlrd on othor 
groundH 340 So. 508, 177 La. 883. 

Mo.- -Uo.se v. Mi.MSouri Dlat. Tole- 
greph Co., 43 S.W.2d 562, 328 Mo. 
1009, 81 A.L.R. 400. 

S.C.—Stogner v. Great Atlantic & 
l>aciflc Tea Co., 102 H.B. 406, 184 
S.C. 406—Lyons v. K. D. Cole 
Mfg. Co., 183 S.m 466, 178 S.C. 520. 

Wa«h.—Cockerline v. And(.*r8on, 62 
I».2d 321, 184 Wa«h. 701. 

39 C.J. p 774 note 05. ' 

Defects or dangers of which serv¬ 

1217 


ant has actual or constructive 
knowlodgo see supra §§ 382-390. 

12. U.S.—Chicago Mill & Lumbor 
Co. V. Jett, C.C.A.Ark., 32 F.2d 
976. 

13. Tox.—Texas & K. O. H. Co. v. 
Sarver, Civ.App., 113 S.W.2d 317, 
error rofused—Southern I*ac. Co. 
V. Green, Civ.App., 269 S.W, 877, 
reversed on othor grounds Com. 
App., 280 S.W. 198. 

39 C.J. p 774 noto 1. 

14. Ohio.—Mad Uivor & Lake Erie 
B. Co. V. Barbor, 6 Ohio St. 641, 
565, 67 Am.D. 312. 

39 C.J. p 774 note 2. 

15. Ba.—0’Dowd v. Burnham, 19 Pa, 
Super. 464. 

10. Ohio.—Mad Rivor & I^ake Erie 
B. Co. V. Barbor, 5 Ohio St. 041, 67 
Am.D. 312. 

17, Idaho.—Kinzell v. Chicago, M. & 
St. P. B. Co., i90 P. 25*5, 33 Ida¬ 
ho 1. 

.39 C.J. P 774 note 6. 

Known or Obvious risks see supra S 
387. 

18. Ala.—Alabama Great Southern 
R. Co. V. Neal, 62 So. 654, 8 Ala. 
App. 501. 
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manner,i9 and unless the methods used are so ob- 
viously unsafe tliat a reasonably prudent man would 
not attempt to use them,20 or as otherwise ex- 
pressed, unless the danger is so obvious, imminent, 
and certain of disastrous results as to make it in¬ 
cumbent on the servant to quit work.^i 

Sclection of more hasardous mcthod. The fact 
that the master had furnished one way of doing the 
Work which was reasonably safe does not establish 
the assumption of risk by a servant in doing the 
Work in another way, unless the dangers of the 
way in which the servant attempted to do the work 
were known to him, or could have been ascertained 
by the exercise of reasonable care .22 

d. Place for Work 

(1) In general 

(2) Railroad tracks or roadbeds and ob- 

'Structions 

(1) In General 

A servant ordinarily does not assume the rIsk of in- 
Jury from latent defects and dangers in his place of 
work. 

In accordance with the general rule, as considered 
supra subdivision a of this section, a servant does 
not assume the risk of injury from latent defects 
and dangers in his place of work,- that is to say, 
defects and dangers of which he has no knowledgc 
and appreciation and of which he could have ac- 
quired no knowledge by the exercise of ordinary 
care in performing the Services for which he was 

employed.23 

Mining. Where a servant engaged in the work 
of mining has no actual knowledge of the defects 
or dangers in the place of work and could not, in 


the exercise of ordinary care, have discovered them 
and appreciated the risk of injury therefrom, he 
cannot be charged with an assumption of the risk.24 

Excavations. Where the danger of injury from 
excavation work was not known by the servant or 
was not so open and obvious that the law would 
charge him with knowledge thercof, he does not 
assume the risk of injury thcrefrorn.25 7'hc mere 
fact that the servant kncw there was some danger 
will not bar a recovery if the danger was not immi¬ 
nent and not of such a character that a person of 
ordinary prudence would not have assumed the 

risk.26 

(2) Railroad Tracks or Roadbeds and Ob- 
structions 

A servant does not assume the risk of Injury from 
latent defects or dangers In a railroad track or roadbed. 

Under the rule, as discussed supra subdivision d 
(1) of this scction, unless defects or dangers in a 
railroad track or roadbed are known to the serv¬ 
ant, or are so open and obvious that hc should have 
known of them and understood and appreciated the 
risk of injury therefrom, he does not assume the 
risk,27 and, as discussed supra § 359, it has been 
said that, under the amendment of August *11, 1939, 
chapter 685 § 1, 45 U.S.C.A. § 54, to the Federal 
Employers^ Liability Act, the defense of assumption 
of risk has been abolishcd as to a nogligent cm- 
ployer. 

The rule that the servant does not assume the 
risk of injury from latent defects in a railroad 
track or roadbed has been applicd where the injury 
was sustained by reason of the abscncc of a de- 
railing or other safety devicc at a particularly dan- 
gerous point on the line,28 bridgcs impropcrly con¬ 


is. Mo.—Marsanick v. Luechtefeld, 
App., 167 S.W.2d 537. 

W.C.—Thomas v. Lawrence, 127 S.E. 
585, 189 N.C. 521. 

39 C.J. p 775 note 9. 

Known or obvious methods see su« 
pra 5 390 b, g. 

ao. Mich.—McLean v. Pere Mar- 
quette R. Co., 100 N.W. 748, 137 
Mich. 482. 

39 C.J. p 776 note 10. 

21. Wash.—^Williams v. Spokane, 
131 P. 8-33, 73 Wash. 237. 

22. Wash.—^Wellw. Moran Bros. Co., 
104 P. 1'72. 66 Wash, 102. 

39 C.J. p 776 note 13. 

Knowledge that method chpsen is 
naore hazardous see supra S 390 g. 

23. U.S.—L. E, Whitham Const. Co. 
V. Remer, C.C.A.Okl., 106 P.2d 371 
—^Missouri Pac. R. Co. v. Siratt, 
C.C.A.Ark., 78 F.2d 263. 


Me.—Kimball v. Clark, 177 A. 183, 
133 Me. 263. 

Mass.—Doherty v. Paurs Por Tlres, 
49 K.B.2d 430, 314 Ma.ss. 83—Wood 
V. National Theatre Co.. 42 N.B.2d 
536, 311 Mass 660—Keough v. B. 
M. Loew’s, 21 N.E.2d 971, 303 
Mass. 364. 

Mo.—Macklin v. Pogel Const. Co., 31 
SW.2d 14, 326 Mo. 38. 

N.J.—Clayton v. Ainsworth, 4 A.2d 
274, 122 N.J.Law 160. 

39 C.J. p 776 note 16. 

Ezposure to gases 
Dangers incident to exposure to 
gases in unventilated mateh testlng 
room were not so obvious to female 
employee that she would as.sume risk 
of Phosphorus poisoning as incident 
to her employment.—Kane v. Peder- 
al Mateh Corporation, D.C.Pa., 6 P; 
Supp. 607. 


24. Va.—Stonega Coko & Coal Co. v. 
Williams, 80 S.B. 100, 115 Va. 657. 

39 C.J. p 778 note 64. 

Mine employee^s negUgence In xld. 
ing on coal oar on first trip did not 
preclude recovery on ground of as- 
sumplion of risk for injurios on sub- 
tequent trip.—Jewol Coal & Mining 
Co. V. Whitner, 279 S.W. 1031, 170 
Ark. 393. 

25. lowa.—Johnson v. Corn Prod¬ 
ucts Rofining Co., 138 N.W. 616, 
157 lowa 420. 

39 C.J. p 778 note 67. 

26. Wis.—Rankel v. Buckataif-Ed- 
wards Co., 120 N.W. 269, 138 Wis. 
442, 20 L.R.A.,N.S., 1180. 

39 C.J. p 778 note 68. 

27. Nev.—Southern Pac. Co. v. Hu- 
yck, 128 P.2d 849, 61 Nev. 365. 

39 C.J. p 776 note 19. 

[as. Ark.—st. Louls, I. M. & S. B. 
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structcd anci in disrepair,29 a defectivcly construct- 
ed a defective plank Crossing* over switch 

tracks,^^ a clefectively constructed Street railway 
curve, tlic defcct in which was discernible only by 
mcasnrcnient and tcchnical calculation,32 defective 
tics and raiLs,'^3 defective turntables,34 hole in track 
or rig-ht of way,35 a sliver dctached from a rail,36 
and iinblocked switchcs/'^'^ 

Obstruction on^ oz^cr, or near track or roadbed. 
Wherc a servant docs not know of obstructions on, 
over, or near a railroad track or roadbcd or, know- 
itig of such obstructions, docs not know and ap- 
preciate the nature and extent of the danger therc- 
from, although acting in the exercisc of ordiitary 
care, he docs not assume the risk of injury;38 and 
this is so, although the structure causing* the injury 
is of a pennaneiit character/'^^^ In order to charge 
the servant with assumption of risk, it must bc 
shown that the servant had cither actual or con¬ 
structive kiiowledge of the cxistencc of the obstruc¬ 
tion and also of the danger caused thereby^® 
Mere knowledgc of the cxistencc and gcncral lo- 
cation of the obstruction will not be sufficient to 
charge the servant with assumption of risk.*^! It 
has also heen held that the circumstanccs at the time 
of the injury must have heen such as not to excuse 
a reasonably prudent person from having the mem- 


§ 39a 

ory of the perii within the immediaffe field of his 
consciousness.'*^ 

These principies have been applied where the in¬ 
juries sustained were caused by awnings projecting 
from a station house,43 bridge girders,44 cars on ad¬ 
jacent tracks,45 cattle chutes,^^ cattle guards,^1 
cattle guard fences,48 coal bins,49 overhead bridg-- 
es,piles of lumber placed near a switch track 
contrary to custom,5i piles of stones placed near 
the track,52 rails concealed by grass and weeds,53 
signal posts,54 switch stands,55 telegraph poles,55 
and water tanks.57 

e. Machinery, Tools, and Appliances 

A servant does not assume the risk of injury from 
latent defects, and dangers in machinery, tools, or appli¬ 
ances furnished by the master. 

In accordance with the general rules, as consid- 
ered supra subdivision a of this section, the servant 
does not assume the risk of injury from latent de- 
.fccts in machinery, tools, or appliances furnished 
by the master, that is to say, he does not assume 
the risk of injury from defects in machinery, tools, 
or appliances where he has no knowledge of the de¬ 
fects or of the dangers arising therefrom, and could 
not have acquircd such knowledge, although aoting 
in the cxercise of ordinary care in the pcrformance 


Co. V. Corrnan, 122 S.W. 13 6, 92 
Ark. 102. 

29. tT.8,—'T..onfr roTa LurnUor Co. v. 

Va., 1«0 li\ 5, 103 C.C.A. 

359. 

30 . XJ.S.—Baltlmoro & O. H. Co. v. 
Taylor, W.Va., 186 F. 828, 109 C.C. 

A. 172. 

31. lowa.—tramilton v. Ohiaifi:o, B. 
& Q. H. Co.. 124 N.W. 363, 145 
Towa 431. 

32. Va.-—v. City II. Co.. 78 S. 

B. 69, 72 W.Va. 307. 

33 . in<l—Pormtsylvania Co. v. 
BruHh, 28 N.K 615. 130 Ind. 34T. 

39 C.J. p 776 notft 25. 

34. T«x.—Currla v. MlH«ourl, K. & 
T. E. Co., 108 «.W. 1167, 101 Tax. 
478. 

35. Mo.—Win«low V, Mi««f>uri, K. & 
T. E. Co., App.. 102 S.W. 121. 

39 C.J. p 776 noto 27. 

36. Tox.—Jtan Antonio & A, P. E. 
Co. V. Williams, Civ.App., 62 S.W. 
89. 

37. lowa.—lUorson v. Chicago & N. 
W. E. Co., 102 N.W. 149, 127 lowa 
13. 

38. U.S.—Ftnch v. Ponnsylvania E. 
Co., C.C.A.Ohlo, 37 F.2d 828. 

39 C.J, p 777 noto 32. 

39. T<sX.—Gulf, C. & S. P. E. Co. 
V. Darby, 67 S.W. 446, 28 Tex.Civ. 
App. 413. 


40. U.S.—West V. Chlcaffo, B. & Q. 

E. Co„ Xll., 179 F. 801, 103 C.C.A. 
293. 

Mas.s.—Donahuo v. Boston & M. R, 
Co„ 69 N.E. 663, 178 Mass 261, 

39 C.J. p 777 noto 32. 

41. U.S.—Chosapoake, etc., R. Co. v. 
Cowloy, 1166 F. 283, 92 C.C.A. 201. 

Va.—Chosapoake, ctc., R. Co. v. Row- 
sey, 62 S.E. 365, 108 Va. 632. 

42. U.S,—West V. Chicagro, B. & Q. 
R. Co., 111., 179 F. 801, 103 C.C.A. 
293. 

43. 111.—Illinois Cent. R. Co. v. 
Welch, 62 III. 183, 4 Am.R. 693. 

39 C.J. p 777 note 37. 

44. Kan.—'Cloud v. Atehison, T. & S. 

F. R. Co., 109 P. 400, 82 Kan. 861. 
39 C.J. p 777 note 38. 

45. Vt.—Sandorson v. Boston & M. 
E. Co.. 101 A. 40, 91 Vt. 419. 

39 C.J. p 777 note 39. 

46. Ind.—New Tork, C. & St. L, R. 
Co. V. Ofltman, 41 N.B. 1037. 

39 C.J. p 777 note 40. 

47. Tex.—Atehison, T. & S. F. R. 
Co. V. Tark, 130 S.W. 596, 61 Tex. 
Civ.App., 651. 

48. Mo.—Murphy v. Wabash R. Co., 
21 S.W. 8<62, 115 Mo. 111. 

39 C.J. P 777 note 42. 

49. Tftx.—Gulf, C. & S. F. R. Co. 
V. Gray, 63 S.W. 927, 26 Tex.Civ. 
App. 99. 


50. Ind.—I^uisville, N. A. & C. R. 
Co. V. Wright, 17 N.E. 584, 115 Ind. 
378, 7 Am.S.R. 432. 

39 C.J. P 777 note 44. 

51. Mich.—Bradburn v. Wabash R. 
Co., 96 N.W. 929, 134 Mich. 675. 

52. Mass.—Donahue v. Boston & M. 
R. Co., 69 N.E. 663, 178 Mass. 251. 

39 C.J. p 777 note 46. 

53. Tex.—Texas & P. R. Co. v. 
Tuck, CIv.App., 116 S.W. 620, af- 
firmed 128 S.W. 406, 103 Tex. 72. 

39 C.J. p 777 note 47. 

64. Mass. — Scanlon v, Boston & A. 
R. Co., 18 N.E. 209, 147 Mass. 484. 
9 Am.S.R. 733. 

39 C.J. P 777 note 48. 

55. U.S.—Bmch v. Pennsylvania R. 
Co., C.C.A.Ohlo, 37 F.2d 828. 

Mo,—^Westover v. Wabassh Ry. Co., 
6 S.W.2d 843, certiorari denied Wa¬ 
bash Ry. Co. V. Westover, 49 S.Ct. 
31, 278 U.S. 632, 73 L.Ed. 550. 

39 C.J. p 7T7 note 49. 

56. R.I.—Orandall v. New Tork, N. 
H. & H. R. Co., 35 A. 807, 19 R.I. 
694—Whipple v. New Tork, N. H. 
& H. R. Co., 3'5 A. 305, 19 R.I. 687, 
61 Am.S.R. 796. 

57. Vt.—McDuffee v. Boston & M. 
R. Co., '69 A. 124, 81 Vt. 62, 130 
Am.S.R. 1019. 
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of the Services^for which he was employed.^^ Risks 
froin latent defects are not risks ordinarily incident 
to the employment.^® 

The general rule under consideration has been 
applied in respect of a great variety of machinery, 
tools, or appliances,60 such as aniinals,61 barges,62 
belts,63 bits,®4 boiler tubes,®^ cars and handcars,®® 

4. CONTINUING WOEK A3S^ 

§ 393. Without Notice or Complaint 

A$ a general rule a servant who, w!th knowledge of 
defects or dangers, voluntarily continues his work with¬ 
out complaint and without 'a promise by the master to 
remedy the defects or remove the dangers assumes the 
rlsk of injury. 

Although, as discussed supra § 380, a servant has 
the right to rely on the performance by his mas¬ 
ter of the duties imposed on him by law for the 
protection of his servants, as a general rule, in the 


chains,«7 chairs,®8 chisels,®^ cranes,*^® derricks,'^! 

elbow of steam pipe,'^^ electrical appliances and 
equipment,'^3 elevators,'^^ gallows frames,<ham- 
mers,*^® laddcrs,'^'^ locomotives,'^® oil biirners,'^® oil 
cups,^^ platforms,^! pulleys,^^ ropes,S3 scaf¥olds,S4 
self-starting machinery,85 shafts,85 telltalcs,87 and 
unguardcd machincry.88 

R Knowledge oe Danger 

absence of a statute to the contrary, where a serv¬ 
ant knows, or is chargcd with knowlcdgc, of de¬ 
fects and dangers in prosecuting the master’s work, 
and continues in the master^s employment voluntar¬ 
ily and without complaint, and without any promise 
by the master that the defect will be remedied or 
the danger removed, he assumes the risk of any in¬ 
juries which may resuit from such defect.89 xhis 
rule has been held to apply notwithstanding the neg- 


58. U.S.—King Cotton Mills v. Wil- 
son, C.C.A.N.C., 61 F.2d 1004. 
Ark.—Smith v. McEachin, 57 S.W.2d 
1043, 186 Ark. 1132. 

Ind.—Chlcago, L. & L. Ry. Co. v. 
Toung^r, 176 N.E. 290, 93 Ind. 
App. 276. 

Tenn.—Louisville & N. R Co. v. 

Jackson, 8 Tenn.App. 463. 

Wash.—Thornton v. Van De Kamp’s 
Holland Dutch Bakers, 42 P.2d 799, 
181 Wash. 213, 

39 C.J. p 778 note 61. 

58. Ark.—Oak Leaf Mill Co. v. Lit- 
tleton, 151 S.W. 262, 105 Ark. 392. 
39 C.J. p 779 note 62. 

60. Tenn.—Louisville & NT. R. Co. v, 
Jackson, 3 TeUn.App. 463. 

Simple tool doctrine see supra § 390 
d (3). 

piston of sawmill carrlage 

Ark.—Breeee-White Mfg. Co. v. 

Green. 287 S.W. 173, 171 Ark. 968. 
61; Wyo.—Boatman v. Miles, 199 P. 

933, 27 Wyo. 481, 26 A.L,R. 864. 

39 C.J. p 779 note 63. 

62. U.S.—Oregon Round Lumber Co. 
V. Portland & Asiatic SS. Co., D.C. 
Or., 162 P. 912. 

63. 111.—Republic Iron & Steel Co. 
v, Lee, 81 N.B. 411, 227 111. 246. 

39 C.J. p 779 note 65. 

64. U.S.—The Erie Lighter 108, D. 
C.N.J., 250 F. 490. 

39. C.J. p 779 note 66, 

65. Mass.—Souden v. Fore River 
Ship Bldg. Co., 112 N.B. 82, 223 
Mass. 500. 

66 . Kan,—Smith v. St. Louis & S. 
F. R. Co., 148 P. 759, 9'5 Kan. 451. 

39 C.J. p 779 note 68. 

67. Mo.—^Nicholds v. Crystal Plate- 
Glass Co„ 27 S.W. 5li6. 

68. Ark.— Capital City Casket Co. v. 


Szurgot, '64 S.W.2d 285, 186 Ark. 
421, 

69. Or.—Manning v. Portland Ship 
Bldg. Co., 96 P. 645, 62 Or. 101. 

39 C.J. p 779 note 70. 

70. Tex.—Missouri, K. & T. R. Co. 
V. Bush, 120 SW. 224, 56 Tex.Clv. 
App. 69. 

71. N.T.—Jarvis v. Northern New 
York Marble Co.,'67 N.Y.S. 78, 56 
App.Div, 272. 

39 C.J. p 779 note 72. 

72. Cal.—De Witt v. Floriston Pulp 
& Paper Co., 96 P. 397, 7 Cal.App. 
774. 

73. Mass.—Lamberti v. Neal, 148 K. 
E. 463, 253 Mass. 00. 

39 C.J. p 779 note 74. 

74. N.C.—^Womble v. Merchants’ 
Grocery Co., 47 S.E. 493, 135 N.C. 
474. 

39 C.J, p 780 note 75. 

75. Utah.—Farney v. Orogon Short 
Line R. Co., 87 P. 440, 31 Utah 194. 

76. U.S.—^Acme Harvesting Co. v. 
Atkinson, 111., 208 F. 244, 125 C.C. 
A. 444. 

Tex.—Hines ▼. Flinn, Civ.App., 22'2 
S.W. 679. ' 

77. Tex.—Gulf, C. & S. F. R. Co. v. 
Adams, Civ.App., ,121 S.W. 876. 

39 C.J. p 780 note 78. 

Ladders as simple tools see supra $ 
390 d (3). 

Fact that bolt socuring tongue of 
stepladder was loose was not such 
obvious defect that fruit picker us- 
ing stepladder would be chargeable 
with notice of its condition.—Etel v. 
Grubb. 288 P. 931, 157 Wash. 311. 

78. Tenn.—Louisville & N. R. Co. v. 
Jdckson, 3 Tenn.App. 463. 

'39 C.J, p 780 note 79. 
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79. Mass.—Rob-erts v. Frank's Inc., 
49 N.E.2d 427, 314 Mass. 42. 

80. Ark.—Missouri & N. A. R. Co. 
V. Collins, 153 S.W. -607, 106 Ark. 
353. 

81. Mass.—White v. William H. 
Perry Co., 76 N.E. 612, 100 Mass. 
09. , 

39 C.J. p 780 noto 81. 

82. Conn.—Girard v. Grosvenordale 
Co., 73 A. 747, 82 Conn. 271. 

83. U.S.—Earles v. Howard, 270 F. 
225. 

Ky.—McFarland v. Ohosapeako & 0. 
R. Co., 107 S.W. 944, 177 Ky. '651, 
rehcartng denicd 190 S.W. 66, 178 
Ky. 530. 

84. lowa.—Garvey v. Roody-Hol- 
land, 155 N.W. 1027, 176 lowa 273. 

39 C.J. p 780 noto 84. 

85. Mass.—Donnvan v. Chase Shaw- 
mut Co., 87 N.E. 580, 201 Mass. 
3'37. 

39 C.J. p 780 nolo 85. 

86. Mass.—Flynn v. Prinoe, Collins 
& Marston Co., 84 N.E. 321, 198 
Mass. 224, 17 L.R.A.,N.S., 568. 

39 C.J. p 780 note 86. 

87. N.Y.-^Hines v. New York Cent., 
P. & B. R. Co., 28 N.Y.S. 829, 78 
Hun 239. 

R.T.—Darling .V. New York, etc., R. 
Co., ,24 A. 462, 17 R.I. 708, 16 L.R. 
A. 643, 

88. Vt,—Duggan V. Heaphy, 83 A. 
726, 85 Vt. 515. 

39 C.J. p 780 note 88. 

89. U.S.—Bonner v. Texas Co., C.C. 
A.Tex., 89 F.2d 291—Hallstein v. 
Pennsylvania R. Co., C.C.A.Oh’o; 
30 P.2d 694. 

Ark.—-Togo Gin Co. v. Hite, 79 S.W. 
2d '262, 190 Ark. 464—Sandusky 
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lig-cncc anci l)reach of duty of the mastcr;^^ but it 
has niso bcon hcld that the servant does not assume 
the risks of iiijury of known dcfects, resiilting from 
his ma.stcr’s unlcss they are so glaring 

and the danger so obvious that a man of common 
pniclence vvould refuso to run thc*m,^l espccially 
where Iu* continues to work at the rcciucst of the 
master.’’^ Knowlcdge in conjunction with the con- 
tinuance in the scrvice operatos, it has been said, 
as a waiver of the right to make the master rc- 


sponsible.^2 The rule applies with the same force 
whether the servant acquired knowledge of the 
danger or dcfect before or after he entered the 
Service, and the fact that the servant continues to 
do the work by reason of fcars or threats of dis- 
charge does not affcct its operation.^5 

The rule has been applicd in respeet of danger- 
ous methods of work;^® defective dangerous places 
of work;^'^ defective passageways maintained for 


V. Wawn, C S.W.Ucl 15, 177 Ark. 
271. 

Conn.—Ite.sijiKno v. Ilosuer, 1118 A. 
751. 121 (lonn. 255. 

Ky.—\V<*stinghouso Kloc. Sa Co. 
V. I)ofikin.M, 204 5i.W.2d 434. 305 
Ky. 3S5- ‘T.oul.«*win«‘ & N. H. Of». v. 
Yett, IGS n.W.Lkl 555, 203 Ky. 71 
—Kut.Hler V, Huff, 299 S.W. 1070, 
222 K.v. 48. 

Me.—lla»eh v. Portland Termlnal 
Co., 131 A. »5, 125» M*'. 05. 

Mas8.« V. Hrciton Tec Co.. 4 

N.K.2cl 455, 295 .Mnrj-. 4 28 —lIletalM 
V. Bo.Mtnn Sf \. TL iO, 3 NM4.2d 377. 
295 185. e*'rtiorarl <l('rilc(l 

Hoftton <8: Ainart.v U. <’<>. v. 

57 R.Clf. 115. 2911 ir.S. 589, 81 J, l-M. 
431. 

Minri.- 'Coiimc Juri» cltcd in Lirfnk 
V. KarMuer. 293 N.W. 512, CM, 208 
Minn. 158. 

Ulv^^r Vnllp.v U. Oo. v. 
Mt) 0 <I.v, 171 Kn. 709, 178 Misfi. 1. 
N.<’. ‘ V. AtlJinfie CoaHt 

Kiue U, <7o., 183 SMO. 539. 209 N*. 
(\ 325 litibhard v. Monthern* Ry. 
Co. lin; S.K, 802, 203 X.<’. 575. 
OIcl.'- ChionKo. H. T. A;. i\ jjy. Co. v. 
Clark, 51 IMM G39, 3 75 roc. 70— 
St. T^oulH-Sfui Prnn«'i#! 0 (* Uy. Co. 
V. neriHon, 247 C. 92, 118 Okl. 124. 
Or.—novin v. It. 

& Nav. Co.. 29S l\ 204, 135 Cr. js, 
certiorari denied Crc».tnnAVa.shinw:- 
ton, U. Ac Nav. Co, v. Hovin, 52 M. 
<;t. 21, 284 tl.S. 039, 7'5 li.Kd. 543, 
Tax.—CrewH v. Texa» Ac P. Ky. Co., 
Civ.App., 149 S.w.2fl 1079, error 
(liHmiHMKl, judKnKOif -'orrect, 

Utah,-'* Mlller v. VVoMlorn Pac, K, Co., 
274 t*. 045, 73 CUih 4 42, 
Wyo.--4'lhtcaKo Ar. X, W. Uy. Co, v. 
Ott. 237 P, 238, 33 W.VO. 209, ro- 
hearin^? acnied 238 P, 287, 33 Wyo. 
200 . 

39 C.J. p 780 note 91. 

Knowlodpa of da-n^er aa element In 
asaumption of riak generally «t-c 
flupra $S 379-302. 

OpaxL and olTvions do tecta 
Wheru tho defoolM or dangor are 
openmnd obvious «o a« to bc diftcov- 
erablc by one of ordinary intclli- 
gencc, an employee continuing to 
work thorewlth asHume» the rlak.— 
Tomple Cotton Oil Co, v. Brown, 132 
S.W.2d 791, 198 Ark. 1076—Missouri 
Pac. K. Co. V. Horner, 15 S,W.2d 994, 
179 Ark. 821—^Wisconsin «Ss Arkansas 


I^unibor Co. v. Otia, 10 S.W.2d 364, 
r.s Ark. 283. 

Eaual knowledge 

II{iUi'U‘kooper having- eaual knowl- 
odge with fonployer of dangerous 
propMKvity of finployeCa dog to trip 
n(‘r«onH and volunt anly retalning 
poHitiun -vvithout any inducement by 
cMuployer waa hedd prccliid<‘d, on the- 
ory of aaaumptlon of riak, from re- 
<!ovcring drmmgoH for injuries caus- 
c*d by .suoh a prauk of dog.—'Corlcy 
V. Hubbnrd, 250 N.W. 551, 129 Neh. 
38. 

PO. U.S.— Kan.^n.s City S()uth<‘rn Ky. 
Co. V. Willlft.rd, C.C.A.Ka., 55 F.LM 
223, <*.(*rliora,rl dtmicd Williforcl v. 
Kfin.MaM City SouthiTn Hy. Co., 54 
S.Ct. 87, 290 U.S. 555, '78 L.Kd. 576. 
Ca.—liouisvillo Ar N, Pu. Co. v. Hlok.s, 
175 ,S.10. 098, 49 CM..API). 840, cer¬ 
tiorari dlsniiHiwd Ili<‘ks v. Kouis- 
villo A- N. ll. Co., IK'5 S.R 002, 182 
Ca. 595—Croy v. Cfirrison, 170 S. 
K 412, 40 Ca.App. 472. 

Pni.— P.iltlniorn Ac O. S, W. R. Co, v. 
•(^urroll, 103 N.i'3. 99, 200 Ind. 581), 
r«‘vcr}*('d on other groumln 50 H.Ct, 
182, 280 IJ.M. 491, 74 L.Kd. 55«, 
mandate (umfarniad to 171 N.IO. 
923, 202 Ind. 37. 

Ii)W’a.—Lawn v, Kieliards, 231 N.W, 
321. 210 lowa 608—Martin v. !>•*» 
Moine.s Kdi.son I.iigUt Co., 100 N.W. 
359. 131 lowa 724—Wordun v. 

Ilumaston dn S. 11. Co., 33 N.W, 
629. 72 lowa 201. 

Mo.—llatoh v. iv#rfland Termlnal Co., 
; 131 A. 5, 125 Me. 90. 

Ma.sH.-“dric*tala v. Itoston & A. R. 
It„ 3 N.K,2d 377, 295 MasH. 185, 
certiorari denieti Boston Ac Albuiiy 
K. Co. V. Hialala, '57 S.Ct. 116, 209 
[ IJ.S. 589, 81 L.Kd. 434. 

Mi.s.H,—Pearl River V7illc*y E, Co. v. 

Moody, 171 So. 709, 178 Miss. 1. 
Mo.‘'-Euh8cU v. MlsHouri Pac. E. Co., 
295 S.W. 102, 316 xMo. 1303, stating 
f(‘deral rule, and oerUoiarl denied 
MiSHouri Pac. R. Co. v, itujjsell, 48 
S.Ct. IH, 275 U.S. 651, 72 L.Bd. 
421. 

Okl,—Chicago, H. I. & P, Ky. Oo. v. 

I Murphy, ^ P.2d 629, 184 Okl. 240. 
Vt.—Landing v. Town of Pairlee, 22 
A.2d 179, 112 Vt. 127. 

39 CJ. p 783 notes 91, 92. 
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91. Ark.—Fordyce v. Edwards, 80 
S.W. 758, 6f) Ark. 438. 

39 C.J. p 784 note 14. 

In Missouii 

(1) Whero a servant continues in 
a mastePs employmont, knowing 
that such mastor is ncgligent, and 
is lator injured because of such neg- 
ligence, there is np assumption of 
risk; the quostion i.s whether the 
.servant is guilly of contributory 
nogligonce In remaining in such em¬ 
ploymont.—Jewell V. Kansas City 
Kolt A:. Nut Co., 132 S.W. 703, 231 
Mo. 176, 140 Am.S.E. 515—39 C.J. p 
783 note 93. 

(2) The text rulo has also been 
npplied in this juri.sdiction.—Culver 

V. Mlndon Coal Co., Mo.App., 286 S. 

W. 745. 

(3) («onural rule in Mlssouri that 
Borvant cannot assume rlsk of mas- 
l<sr’s nogligenco sec supra § 362. 

92. Mo.—Flynn v. Kansas City, St. 
J. Ac C. B. E. Co., 78 Mo. 1!)6, 47 
Am.R. 99. 

Va.—Eichmond & D. K. Co. v. Nor¬ 
ment, 4 S.K. 211, 84 Va. 107, 10 
Ani.S.R. 827. 

('omplianco with commands of naas- 
ter aec infra 5§ 399, 402. 

93. lowa.—Taylor v. Chicago, E. I. 
& P. E. Oo., 170 N.W. 388, 185 lowa 
50G. 

39 C.J. p 783 note 94. 

94. 111.—Clohowlcz V. International 
Pacidng Co., 68 N.K 1083, 206 111. 
34n — VVlim V. Ohvistian Oounty 
Coal Co’., 155 Ill.App. 170. 

39 C.J. p 783 note 1)1. 

96, Kan.—Southern Kansas E. <lo. 

V. Moore, 31 P. 138, 40 Kan. 6li6. 

39 C.J. p 783 note 97. 

Failtire of omployee to object to 
performing work obviously danger- 
oua because he had family to sup- 
port and would havo l>een dlscharged 
If he had objectod would not remove 
bar of assumption of risk to recov- 
ery for his death.—Snow v. Texas & 
P. Ry. Co., La.App.. 166 Ho. 200. 

96. Ky.—^Westlnghouse Elee. & Mfg. 
Co. V. Doakins, 204 S.W.2d 434, 
306 Ky. 386—Norfolk Ac W. Ey. 
Co. V. Roblnette, 78 S.W.2d 802, 
257 Ky. 558. 

89 C.J. p 783 note 99. 

97. Ark. — Missouri Pac, R, Co. v. 
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the use of servants in Corning to and going from 
their work;98 defective machineryj^^ defective 
tools and appHances or instrumentalities for work,i 
although there is also authority to the contrary of 
this proposition ;2 failure to furnish appliances es- 
sential to servants^ safety;^ insufficiency of force 
for work;4 and unguarded machinery.5 

Time for notice or complaint. It has frequently 
been held that a servant, after learning of the risks, 
is entitled to time and opportunity for making 
complaint.® 

Hiring for limited time. It has been held that the 
employee’s failure to complain does not necessarily 
charge him with assumption of risk, where his 
Services are hired for a limited time and he has no 
right to terminate his contract at will.'^ 

Work under, emergency or necessity. As a gen- 
cral rule the doctrine of assumption of risk does 
not apply where the servant is met or confronted 
with an emergency which does not afford him the 
opportunity to exercise his option or election to 
remain in the employment and proceed with the 
work of the master, since the doctrine of assump- 


'tion of risk is based on this principle.® In order to 
be absolved from the assumption of risk by reason 
of an emergency the danger must in fact be im¬ 
minent and adequate to prevent the exercise of 
judgment by the employce.® It has also been held, 
however, that the operation of the rule is not af- 
Sected by the fact that the servant continued in a 
place of danger to save fellow servants from in- 
jury.io 

It has been held that if at the time of the injury 
the servant is so situated that he has no choice but 
continues the Service from necessity, he does not 
assume the attendant risk.^^ 

Dcfects or dangers known to master. Another 
limitation of the rule, particularly where a statute 
so provides, is that, where a dcfcct or danger is 
caused by the master’s negligence, and is known 
by him, or by some one representing him, he can- 
not rely on the servanfs failure to make complaint 
after learning thereof.i2 Where the defcct or. dan¬ 
ger is known to the master, the servant is relieved 
of giving notice, although he may not know that 
the master knew of the dcfect or danger.^® 


Horner, 15 S.W.2d 994. 179 Ark. 
821. 

Del.—Bowing: v. Delawar.e Rayon 
Co., 192 A. 598, 8 W.W.Harr. 339. 

Fla.—Moody v. Hanlon. 179 So. 164, 
131 Fla. 129. 

Kan.—Hunter v. Barnsdall Refining 
Co., 268 P. 86, 126 Kan. 277. 

Me.—^Hatch y. Portland Terminal 
Co., 131 A. 5, 125 Me. 96. 

N.C.—Hemphill v. Standard Oil Co., 
148 S.B. 443, .197 N.C. 339. 

S.C.—Adeox V. Campbell Limestone 
Co., 188 S.B. 657, 182 S.C. 106. 

39 C.J. p note 1. 

9®. Me.—Buzzell v. Laconia Mfg. 
Co., 48 Me. 113, 77 Am.D. 212. 

99. Okl.—St. Louis-San Prancisco 
Ry. Co. V. Henson, 247 P. 92, 118 
Okl. 124. 

Tex.—^Crews v. Texas & P. Ry. Co., 
Civ.App., 149 S.W.2d 1079, error 
dismissed, judgment correct—City 
of Teague v. Radford, Civ.App., 105 
S.W.‘2d 336. 

W.Va.—^Aghley v. Tri-State Lumber 
Co., 91 S.B. 813, 816, 79 W.Va. 726. 

39 C.J. p 783 note 3. 

1 . U.S.—St-eele v. Erie R. Co., D.C, 
N.T., 54 P.2d 688, afflrmed, C.C.A., 
'64 P.2d 690, certiorari denied Erie 
R. Co. V. Steele, 52 S.Ct. 395, 286 
U.S. 546, 76 L.Ed. 937. 

Ark.—Hali v. Patterson, 166 S,W.2d 
667, ,205 Ark. 10—Missouri Pac. R. 
Co. V. Treece, 64 S.W.2d 661, 188 
Ark. 68, certiorari denied 64 S.Ct. 
630, 292 U,S. 1626, 78 L.Ed. 1481. 

Fla. —Wilson & Toomer Fertilizer 


Co. V. Lee, 106 So. 462, 90 Fla. 632. 
Ky.—Louisville & N. R. Co. .v. Yett, 
168 S.W.2d 566, 293 Ky. 71—Wat- 
kins V. Louisville & N. R. Co., 291 
S.W. 728, 218 Ky. 526. 

Mo.—Hatch V. Portland Terminal 
Co., 131 A. 6, ;126 Me. 96. 

39 C.J. p 784 note 4. 

2. Va.—Richmond & D. R. Co. v. 
Norment, 4 S.E. 211, 84 Va. 167, 10 
Am.S.R. 827. 

3. Fla.—Moody v. Hanlon, 179 So. 
164, 131 Fla. 129. 

IU.—Beard v. Baltimore & O. R. Co., 
243 Ill.App. 537. 

39 C.J. p 784 note 6 . 

4. U.S.—Lang v. U. S. Reduction 
Co., C,C.A.Ind., 110 F.2d 441. 

Ky,—Louisville & N. R. Co. v. Will- 
hite, 187 S.W.2d 1010, 300 Ky. 75— 
Louisville «Sb N. R. Co. v. Yett, 168 

S.W.2d 5'5'6, 293 Ky. 71. 

N.C.—Hemphill v. Standard Oil Co., 
148 S.E. 443, 197 N.C. 339. 

39 C.J. p 784 note 7. 

Duty to furnish sufficient force see 
supra § 307. 

5. Ark.—Bxport Cooperage Co. v. 
' Ramsey, 202 S.W. 468, 138 Ark. 

336. 

6. Ky.—Chesapeake & O. Ry. Co. v. 
Dixon, 280 S.W. 93, 212 Ky. 738. 

39 C.J. p 784 note 1.2. 

7. La.—Poirier v. Carroll, 36 La. 
Ann. 699. 

3. S.C.—^Hice v. Dobson Lumber 
Co., 185 S.E. 742, 180 S.C. 259— 
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Soott V. International Agr. Cor¬ 
poration, 184 S.E. 133, 180 S.C. 1. 
30 C.J. p 784 note 18. 

Beason, for rule 

Servant Is not expocted to act 
with that degroe of priidence which' 
wauld othorwise be obligatory where 
confronted by serlous danger with- 
out sufficient time to deliberate on 
comparative safety of alternative 
courses of action, and where alarm 
and nervous excitement produced by 
situation impair servanfs reasoning 
faculties.—^Hice v. Dobson Lumber 
Co., ,185 S.E. 742, 180 S.C. 259. 

What coustltutes emergency 

"Emergency" means an unforeseen 
occurrence or comblnation of cir- 
cumstances which calls for immedi¬ 
ate action or remedy; pressing ne¬ 
cessity; exigency.—Hlce v. Dobson 
Lumber Co., supra. 

3. S.C.—Hice V. Dobson Lumber Co., 
supra. 

10. Conn.—Girard v. Grosvenordale 
Co., 73 A. 747, 82 Conn. 271. 

EfCect of attempt to save master’s 
property see supra § 386. 

11. Mont.—Monson v. La France 
Copper Co., 114 p. 778, 43 Mont. 
65. 

39 C.J. p 784 note 20. 

12. Ala<—Southern R. Co. v. Mc- 
Gowan, 43 So. 378, 149 Ala. 440. 

39 C.J. p 785 notes 23, 25, 27 [a]. 

13. Ala.—Southern R. Co. v. Mc- 
Gowan, supra. 
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§ 394. - Effect of Statutes 

The rule which absolves a master of llablllty for in- 
Jury to a servant who, with knowiedge of defects or dan- 
gers, continues to work without complaint or a promise 
to remedy the defects has been changed or abrogated by 
some statutes. 

The rule which absolves a master of liability for 
injury to a servant who, with knowledf^c of de¬ 
fects or claiif^ers, continues to work without com¬ 
plaint or a promise to remedy the defects or remove 
the dangers has becii changed or abrogated by some 
statutes.The Fedcral Employers’ Liability Act, 
at Icast in cases prior to the amendment of August 
11, 1939, chapter 6f^5 § 1, 45 U.S.C.A. § 54, which, 
as discussed supra § 359, is said to have abolished 
the doctrinc of assumption of risk, did not affect 
the operation of the rulei^> except in case of a vio- 
lation by a common carricr of a federal statute cn- 
acted for the safety of the employce which con- 
tributed to the injury complaincd of, in which cir- 
cumstances the defense of assumption of risk was 
not availnble irrcspective of the servanfs knowiedge 
and appreciation of the defects and dangers, and of 
his continuing in the cmploymcnt without com¬ 
plaint atul without any promise to remedy the de¬ 
fects.^® 


§ 395. After Notice or Complaint to Master 

As a general rule the fact that a servant has com- 
plained of defects and dangers does not absolve him of 
the assumption of risk, In the absence of any assurance 
or promise by the master that the defects and dangers 
will be removed. 

In the abscnce of statute providing othcrwise,^'^ 
the fact that a servant has complained of defects 
and dangers will not relieve him of the assump¬ 
tion of risk if he continues to work without any 
assurance or promise by the master that the defects 
and dangers will be removed,18 and this is par- 
ticularly truc where the cmployee in continuing his 
work is not acting under compulsion or in any emer- 
gcncyis or where hc is told that no change will be 
made.2® It has been held, howevcr, that, where 
the fact that machincry is unfit for use is brought 
to the attention of the master, the servant is ab- 
solvcd from increased risk if the danger is not such 
that none but a reckless person would continue to 
use the machinery.^i 

§ 396. - Promise to Remedy Defect or 

Remove Danger 

a. General rule 

b. Limitations and exceptions to rule 


14. lowa.—Johnfion v. Klnnoy, 7 N. 
W.2a 188, 232 lowa 1016, 141 A. 
n.U. 007--Nodland v. Kroutz«‘r, 
168 N.W. m, 184 Iciwa 476. 

39 O.J, p 786 noto 27. 

AbsoxLoe of duty to report daugrors 
Und<T Rome «tatutoH anHumption 
of riHk ifl no (lf*fcnH4j wht-n* U dooH 
not appoar that by tho torm» of th<‘ 
omploymont it wa« tiu» duty of thf* 
(‘inployo© to r«port thn un«afft con- 
dition and that he faiM to do ko, 
and the C‘mployor was not othcrwise 
posKefifled of knowiedge thereof.— 
McKee v. New Idea, Ohio App., 44 
N.K.2d 697. 

15. La.—Snow v. Texfui & P. Ky. 
Co., App., 166 Ho, 200. 

Mo.—3»opo V. Termina! K. AflH'n, 254 
S.W. 43. 

N.O.«-“Kthridgo V. Atlantic Coaet 
lAne E. Co.. 183 S.B. 639, 200 N, 
C. 32-6. 

Or.—Makino v. Spokane, P. & S. Ky. 

Co., 63 P,2d 1082, l^B Or. 317. 

39 C.J. p 786 note 30. 

Effect of fltate employers* liability 
acts on defense of aasumption of 
risk 8ec supra $ 360. 

16. XJ.S,—MeCarthy v. PenneyIvanIa 
R. Co., C.CA.Tnd.. 156 F.2d 877. 

17. N.Y.—I^Krdem v. Pittaburg Con- 
tractlng Co.. 148 N.Y.S. 889, 163 
App.Div. 46. 

39 C.J. p 786 noto 84. 

Defecta wlilclx jhave heea reported 
(1) A Statute providing that if a 


in (he ways, works, and ma- 
c.hlnory ha.s boon roportod to nne 
whr>H«* duty it i.H to romecly it, and 
Uu^ def(*(!t is not nmicdird within 
a n-aKonable lime, and by ron.Hon of 
tlui d(‘f(*ct a servant is Injun-d, hc* 
.Mhall not bc* hold to have* osHumod 
the ri.sk of such injury, takcs away 
absolutely the defense of assumption 
of risk ari.sing- from dangers or de¬ 
fects which came into existence sub- 
.sequent to the contract of Service, if 
r-eportfd as requirod by the statute, 
but it does not affect thcj assumption 
of risk of injury from defecta or 
dangers exlsting at the time of en- 
tering the employment or require 
the adoption of safer methods or the 
Installation of moro improvod ma- 
chlnery on complaint of the cmploy- 
er independently of the Icngth of 
time the method or machinery had 
been in use.—Wood v. Danas, 120 N. 
E. 169, 230 Mass. 687. 

(2) The statute deprives the em- 
ployer of the defense of voluntary 
assumption of risk, where the em- 
ployee has r.rportcd a defect which 
thene was an existing duty to remo- 
dy, and which was not remedled 
wlthln a rcasonable time, but does 
not create a duty to remedy defects 
where no such duty prevlously ex- 
isted.—Beggolman v. Romanow, 192 
N.E. 159, 288 Mass. 14. 

Wrltten notice 

Under some statutes the giving of 
wrltten notice of defects absolves 

1223 


the employoe of tho assumption of 
ri.sk arising from such defects.—Bar- 
ber Asphalt Paving Co. v. Austin, 
Towa, 186 F. 443, 108 C.C.A. 365. 

18. U.S.—Halhstein v. Ponnsylvania 

R. ro., CI.O.A.Ohio, 30 F.2d 694. 
Ark.—BarksdaUi v. Hilica Products 

Co., 137 B.W.2d 901, 200 Ark. 32 
—MisHOuri Pac. R. Co. v. Bryan, 
128 S.W.2d 268, 198 Ark. 193— 
Sinclair Reflnlng* Co, v. DufC, 88 

S. W.2d 322, ;191 Ark. 888—Toffo 
Gln Co. V. Hite, 79 S.W.2d 262, 
190 Ark. 464. 

Kan.—McDanlel v. Myers, 131 P.2d 
650, 166 Kan. 21, 

Minn.—Hptak v. Karsner, 293 N.W. 
«12, 208 Minn. 168. 

Mlss,—Mobile & O. R. Co. v. Clay, 
125 So. 819, 156 Miss. 463, certio¬ 
rari denied Clay v. Mobile & O. 
R. Co., 61 S.Ct. 24, 282 U.S. 844, 
75 L.Ed. 749. 

N.J.—Ducjack v. New Jersey Zlnc 
Co., 141 A. 791, 104 N.J.Law 6'76. 
Wash.—^Hansen v. Luckenbach S. S. 

Co., 249 P. 492, .140 Wash. 394. 

39 C.J. p 786 note 36. 

19. Pa.—Guerierro v. Readlng Co., 
29 A.2d 610, 346 Pa. 187. 

Effect of command or threat of 
master see infra §§ 399, 402. 

20. Ark.—^Western Arkansas Teie- 
phono Co. V. Grantham, 139 S.W.'2d 
49, 200 Ark. 411. 

39 C.J. p 786 note 36. 
ai. Ky.—Buey v.^Chess & Wymond 
Co., 84 S.W. 563, 27 Ky.L. 198. 
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c. Form and sufHciency of notice or com- 

plaint 

d. Form and sufHciency of promise 

e. Necessity for reliance on promise 

f. Duration of continuance in employ- 

ment 

a. Greneral E,ule 

As a general rule, where the mastep promises to re- 
pair the defect complained of, the servant does net as¬ 
sume the 'risk by continulng to wbrk tor a reasonable 
time thereaftep uniess the danger is so patent that no 
ppudent pepson wouid continue to work. 

As a general rule, where the master or his rep- 
resentative promises to remedy the defect com- 
plaiiied of, the servant by continuing in his employ- 
ment for a reasonable time after such promise does 
not assume the risk of injury from the defect un¬ 


iess the danger is so patent that no person of ordi- 
nary prudcnce wouid continue to work,2 2 and tliis is 
true even though the servant could make the re- 
pairs himself or dispense with the appliance which 
necds repairs."^ The fact that the master had oth- 
er rcasons than the safety of employees for mak- 
ing the change will not renclcr the promise to make 
the change incffectual.24 The rule is not supersed- 
cd by a statute relieving the employee from risks 
incident to remaining in the cmploymcnt, on his 
giviiig written notice of a defect causing the injury, 
but confers an additional right.^^ By reason of 
the promise to repair, the servantes implied contract 
to assume the risk of the danger is tcmpo‘rarily sus- 
peiicled,2® and the master himself temporarily as¬ 
sumes the risk of injury to the servant,^7 uniess, it 
has been held, the danger arising therefrom is so 


22 . U.S.—Bonner v. Texas Co., C.C. 

A.Tex., 89 F.2d 291. 

Ark,—Louis B. Siegel & Co. v. 
Moore, 161 S.W.'2d 387, 204 Ark. 50 
—Faulkner v. Big Rock Stone & 
Material Co.. 143 S.W.2d S83, 201 
Ark. 124—Missouri Pac. R. Co. v. 
Bryan. 128 S.W.2d 268, .198 Ark. 
193—Neely v. Goldberg, 114 S.W. 
2d 455. 196 Ark. 700—Reader R. R. 
V. Sanders, 00 S,W.2d 762. 102 Ark. 
28—Trinity Farm Const. Co. v. 
Brannam, 82 S.’Vy.2d 523, 190 Ark. 
1032—Roach v. Haynes, 72 S.W.2d 
532, 180 Ark. 399—Mlller v. Harris. 
'281 S.W. 907, 170 Ark, 1193. 

Cal.—^Hoogbruin v. Atchlson, T. & S. 

F. Ry. Co., 2 P.2d 992, 213 Cal. 682. 
Ga.—Baker v. Augusta Yeneer Co., 
16,1 S.B. 67'6. 44 Ga.App. 383—Ev¬ 
ans V. Central of Georgia Ry. Co., 
135 S,E. 760, 36 Ga.App. 68. 

Ind.—Pennsylvania R. Co. v. Mar¬ 
tin. 170 N.E. 1564, 93 Ind.App. 258. 
lowa.—Price v. McNeUl, '24 N.W.2d 
464, 237 lowa 1120—Oestereich v. 
Leslie, .234 N.W. 229, 212 lowa 105. 
Kan.—^Cheek v. Eyth, 89 P.2d 11, 1-49 
Kan. 586. 

Mie.—Bubar v. Bernardo, 27 A.2d 503, 
139 Me. 82. 

Miss.—Pearl River Valley R. Co. v. 

Moody, 171 So. '709, 178 Miss. 1. 
Mo.—^Williams v. Terminal R. Ass’n 
of St. Louis, '98 S.W.2d 651, 339 
Mo. 594, certiorari denled 57 S.dt. 
511, 300 U.S. 669, 81 L.Ed, 876— 
Kepner v. Clovoland, C. A St. 
L. Ry. Co., 15 S.W.2d 8'25, 322 Mo. 
299, certiorari denied Cleveland, C. 
C «& St. L. Ry. Co. V. Kepner, 60 
S.Ct. 24, 280 U.S: g»64, 74 L.Ed. 
61 g—Bussell V. Missouri Pac. R. 
Co., 295 S.W. 102, 316 Mo. 1303, 
certiorari denied Missouri Pac, R. 
Co. v. Bussell, 48 S.Ct. 114, 275 
U.S. 5'51, 72 L.Ed. 421—Odell v. St. 
Louis-San Francisco Ry, Co., App., 
281 S.W. 456. . 


N.H.—Nason v. Lord-Merrow Excel¬ 
sior Co., 29 A.2d 464, 92 N.H. 351. 
'N.C.—Ethridge v. Atlantic Coast 
Line R. Co., 183 S.E. 539, 209 N.C. 
326—Hubbard v. Southern Ry. Co., 
166 S.E. 802, 20t N.C. 675, stating 
fpderal rule. 

Okl.—Ruclco Oll & Gas <;o. v. Lof- 
land, 135 r.2d 494, 192 Okl. 2.')6 
—St. Louis & S. F. Ry. Co, v. 
Sears, 49 P.2d 489, 17.3 Okl. 483— 
Missoiiri-Kansas-Texas R. Co. v. 
Highfill, 293 P. 182, 14C Okl. 84, 
certiorari denied 51 S.Ct. 483, 383 

U. S. 834, 75 L.Ed. 144G—St. Louls- 
San Prancisco Ry. Co, v. Henson, 
247 P. 92, 118 Okl. 124 . 

Or,—PlofCman v. Broadway Hazel- 
wood, 10 P.2d 349, 139 Or. 619, 83 
A.L.R. 1083, rehearing denied ll 
P.2d 814, 139 Or, 619, 83 A.L.R. 
1008—Bevin v. Oregon-Washing¬ 
ton R. & Nav. Co., 298 P*. 204, 136 
Or. 18, certiorari denied Oregon- 
Washington, R. <fe Nav. Co. v. Pov- 
in, 52 S.Ct. 21, 284 U.S. '530, 76 
L.Ed. 543. 

S.C.—Stogner v. Great Atlantic & 
Pacific Tea Co., 192 S.E. 406, 184 S. 
C. 406—^Hice v. Dobson Lumber 
Co., 185 S.E. '742, 180 S.C. 2'59— 
Scott V. International Agr. Corpo¬ 
ration, 184 S.E. 1133, 180 S.C. 1. 
Tex.—Corpus Juris ctuoted ia Crews 

V. Texas &, P. Ry. Co., Oiv.App., 
149 S.W.2d 1079, 1084, error dis- 
missed, judgmont correct. 

Va.—Aronoviteh v. Ayres, 193 S.E. 

524, 169 Va. 308. 

39 C.J. p 786 note 39. 

Assurances or representations of 
master generally see infra §§ 404- 

406. - . 

■ 

TTader statute providing that em¬ 
ployee shall not be held to have as- 
sumed risks of his employment 
where injury is caused by negligence 
of employer, employee was held not 
to have assumed risk of Injury from 
, cranking employer's truck where he 

12-24 


relied on employer's promise to have 
truck repairod.—Ml.ssissippl Utilities 
Co. V. Smith, 145 So. 806, 166 Miss. 
105. 

ract that daagrer was obvious didi 
not of Itself bar rooovt-ry for neg¬ 
ligence of Ihe employer if the em¬ 
ployee roliecl on the promise.—^Hole- 
rnan v. Pensacola Shipbuilding Co.* 
134 S.E. 647, 192 N.C. 236. 

23. Minn.—Gibson v. Minneapolis, 
St. P. & S. S. M. R. Co., 56 N.W. 
68'6. 65 Minn. 177, 43 Am.S.R. 482. 

24. Kan.—Lupher v. Atehison, T. & 

S. F. R. Co., 122 I>. 106, 86 Kan. 
712, Ann.€as.l913C 498, t^eheard 
127 P. 541, 88 Ktin. 203. 

25. U.S.—Barber Asphalt Paving 
Co. V. Austin, lowa, 186 F. 443, 108 
C.C.A. 365. 

28, Ark.—A. L. Clark Lumber Co. 

V. Johns, 135 S.W. 892, 98 Ark. 

211 . 

39 C.J. p 788 note 43. 

The theory geuerally advanced in 

support of the rulo is that the as- 
sumption of risk has boen set aside 
for a reasonable period by a new 
contractual relationship arising out 
of the promise by the employer and 
compliance by tho employee with the 
direction to go on working.—Cheek 
V. Eyth, 89 P.2d 11, 1149 Kan. 686— 
39 C.J. p 788 note 43 [a]. 

27. Ark.—Roach v. Haynos, 72 S. 

W. 2d 532, 189 Ark. 390—St. Louis, 

T. M. & S. R. Co. V. Holman, 120 
S.W. 146, 90 Ark. 6'55. 

39 C.J. p 788 note 44. 

Employer walves defense by his 
promise. 

Ark.—Trinity Farm Const. Co. v. 
Brannam, 82 S.W. 623, 190 Ark. 
1032. 

Or.—Bevin v. Oregon-Washington R. 

& Nav. Co., 208 P. 204, 3 36 Or. 18. 

I certiorari denied Oregon-Washing- 
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glaringly obvious that no prndcnt man vvoiild un- 
dertakc it cvcn under tlie dircction and promise of 
the employer.2^^ 

Even tht>ug’h a promise to repair is made by the 
mastcr, the servant is stili hoiind to cxcrcise sucli 
care as a man of ordinary pruclencc, caiition, and 
skHl would exercisc if phiccd in a similar posi- 
tion,25> at least in the abscnce of an order by the 
employcr to the employcc to continue work.30 

It has becn said that the word "defect,” as ap- 
plicd to a master’s liability for injuries to a: servant 
resiih;‘f:r from failure to remedy a defcct on com- 
plaiiU 1))’ the servant, means any condition inconsist- 
ent with ordinary care,31 and it has fiirther bcen 
held that a mastcr’s promise to make additions or 
changes in a place of work or in a machine re- 
quired by the accepted standards of prudcncc will 
bc as cnicacious tn rcpel assumption of risk as a 
promise to repair.32 Where the defcct promised to 
be remedicd was not tho causc of the accident, and 
the fulfillmcnt of his promise would not have pre- 
vented it, the mastcr is not liable.33 

The general rule applies whether the complaint 
is 'based on dcfects and dangerous conditions in the 
place of work34 or ways^C or in the tools, ma- 
chinery, applianccs, or instrumentalities for work, 36 


on the insufficicncy of the force for work,37 on the 
failure to provide adequate regiilations for carry- 
ing on the work,38 or on the incompetcncy^^ or un- 
fitness by reason of negligcnce^o of a coemployee, 
or on the want of fitness of the appliances furnished 
for the work.^^ 

b. Limitations and Exceptions to Rule 

The rule under which a promise by the master to re*- 
move a defcct or danger relieves the ©mployee from the 
assumption of risks has been held not to apply where no 
increased danger from contlnued use of defective appll- 
ancos is contemplated by elther the master or the serv¬ 
ant, where the defect relates to matters as to which the 
master is not obligated to act in the first Instance, where 
the defective tool is a simple one, or where the danger is 
obvious and Imminent. 

It is not'in all cases that the servant may re- 
licve liimsclf from the assumption of risk incident 
to dcfects and dangers of which he has full knowl- 
edgc by exacting from the master a promise to re¬ 
pair. The gcneral rule has becn held inapplicable 
where ncither the master nor the servant contem- 
plates any increased danger to the lattcr from the 
continued use of the defective appliance;'^3 and, 
where the promise is to repair after the completion 
of the work on haud, the servant a&sumes the risk 
of injury until such time by continuing at work>^ 


ton R. ^ Kav. Co. v. Bcvin, 62 S. 
Ct. 21. 2Bt U.S. 030, 76 li.Kd. 643. 
30 C.jr. p 7B8 note 44 fal. 

ZSxnployer IxapUsdly afiTvess lo as¬ 
sumo burden of rinkH to use 

of tools ho promlsps t,o repair or ro- 
placo.--Hfivin V. Orenon-Washlnt^lon 
R. & Nav. Co„ 298 I». 204, 136 Or. IH, 
certiorari danied Oreffon-Wanhin^?- 
ton R. & Nav. Co. v, Rovln. 62 H.Ct 
21, 284 n.$. 639, 76 L.Kd. 6*13. 

88. Ark.—Mama Coal v, L^odHon, | 
217 fi.W. 475, .141 Ark. 438. 

Cal,—-I.a v. :m. A. Rurna Lum- 

har Co., 176 68. 38 <’al.Ar>p. 279. 

20. Ark.—Trudiy Farm Oo. 

V. EJranmim, 82 S.W.2d 190 

Ark, 1032. 

Ga. —Mo.svh v. Johnson, 22 S.K,2d 328, 
68 Ca.App. 131—Wllhdt V. Tifton 
Mill A Oin Co., 77 B.B. 667, 12 Ga. 
App. 498, 

30 C.J. p 788 noto 48. 

30. Ca.“v. Johnaon, 22 S.E, 
2d 328, 68 Ga.App, 131. 

81. Kan.--Sappcmnold v. National 
Zinc Co., 145 V. 862, 94 Kan. 22. 

33. Mo.— Corpus Juris oltsd Itt 

Schaurn v. South Western U(dl Tel- 
ephone Co., 78 S.W.2d 430, 444, 336 
Mo. 228. 

Tex.—Lawaon v. Ilutcherson, Civ. 
App., 138 S.W.2d 131, error dis- 
mlssed, Judgmcnt corroct. 

89 C.J. p 788 note 46, 


38. Ark.—Trlnity Earm Oobst. Oo. 
V. Brannam, 82 S.‘W.2d 523, 190 
Ark. 1032. 

Wis.—Olson V, Boherty Lumber Co., 
78 N.W. 572, 102 Wis. 2C4. 

34. Ark.—Rcader R. R. v. Sanders. 

90 S.W.2d 762, 192 Ark. 28. 

Conn.—Rescigno v. Rosnor, 198 A. 
7*51, 124 Conn. 253. 

Tex.—<,'!rcwa v. Texas Ry. Co., 

Oiv.App.. 149 S.W.2d 1079, error 
dismisaed, judgmont correct. 

I 39 C.J. p 788 note 51. 
i3S. Wis.—Nclson v. Shaw, 78 N.W. 
417, 102 Wis. 274. 

38. Ark.—Faulkner v. Big Rock 
Ston<‘ Materini Co., 143 S.W.2d 
KS3, 2IM Ark. 124—Slms Oll Co. v. 
liurham, 21 S.W.2d 861, 180 Ark. 
366. 

m. —CaHh V. Cleveland, C., C. & St. 

h. lly. Oo., 244 lU.App. 1. 

Mo.—Kepner v, Cluvtdand, C. C. & 
St. L. Ity. Co., 15 S.W.2d 825, 322 
Mo. 299, certiorari denied Clove- 
land, C. C. & St. L. Ry. Co. v. 
Kepner, 60 S.Ct. 24, 280 U.S, 564, 
74 L.Ed. 618—Russell v. Missourl 
I»ac. R. Co., 205 S.W. 102, 316 Mo. 
1303, certiorari denied Missouri 
Pac. R. Co. V. Ruasell, 48 S.Ct. 114, 
276 tJI.S, 6B1, 72 L.Bd. 421. 

N.H.—Naaon v. Eord-Merrow Bxcel- 
«ior Co., 29 A.2d 464, 92 N.H. 261. 
Okl.—Chlcago, Ik L 4Ss F. Ry. Co. v. 
Murphy, 86 P 629, 184 Okl. 240. 
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Tunn.—Stornberg v. Lanier, 3 Tenn. 
App. 383. 

Tex.—City of Waco v. Thralls, Civ. 
App., 172 S.W.2d .142, error reCused 
—Crcws V. Texas P. Ry. Co., 
Civ.App., 149 S.W.2d 1079, error 
dismi.sac*d, judgment correct. 

Va.—Aronoviteh v. Ayres, 195 S.E. 

624, 169 Va. 308. 

39 C.J. p 789 noto 63. 

37- in.— North Chicago, St. R, Co. 
V. Aufmann, 77 NJS. 1120, 221 111. 
614, 112 Am.S.R. 207. 

38. Ark.—St. Louis, A. & T. R. Co. 
V. Triplett, 1-5 S.W. 831, 64 Ark. 
289, 11 L.R.A. 773, rcheard 16 
S.W. 26'C, 54 Atk, 280, 11 L.R.A. 
773. , 

39. Wis.—Williams v. Klmberly ^ 
Clark Co., 111 N.W. 481, 131 Wis. 
303, 120 Am.S.R. 1049, 10 L.R.A., 
N.S., 1043, 11 Ann.Cas. 622. 

39 C.J. p 547 note 76. 

40. Kan.—Del more v, Kansas City 
Hardwood Flooring Co., 133 P. 161, 
90 Kan. 29, 47 L.R.A.,N.S., 1220. 

39 C.J. p 647 noto 77. 

41. Kan.—Sappenfield v. National 
Zinc Co., 145 P. 862, 94 Kan. 22. 

412'. 111.—Gunning System v. La- 
pointe, 72 N.E. 393, 212 111. 274. 

43. IU.—Bowon V. Chicago & North- 
Western R. Co., 117 lU.App. 9— 
Tesmer v. Boehm, 58 111.App. 609. 

44. Ind.—McParlan Carriage Co. ▼. 
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The rule is likewise inapplicable to impose liability 
on the master where the promise relates to mattcrs 
as to which the master is not obligated to act^^ un- 
less a new contract of Service, modifying the origi- 
nal contract, has been affected by which the em- 
ployer agrees to remedy the defect;46 nor does the 
rule apply where machinery or appliances are not in 
fact defective, as such a promise is without con- 
sideration and does not give rise to any duty not 
recognized by law,^7 or where the promise is not to 
repair a defect, but to substitute a safer appliance 
in the place of one which is not defective.^^s it 
has also been held that the promise creatcs liability 
only as to those risks which are created by the 
master^s negligencc and of which the servant has 
no knowledge, and it does not create liability as to 
risks inherently pertaining to the work and which 
remain after the master has fully performed his 
duty.^^ 

A promise to remedy a defect has been held to 
relieve the servant from assumption of the risk 
only while engaged within the scope of the employ- 
ment with reference to which the promise was 
made; if he undertakes other duties, under special 
order of the foreman, and with knowledge of the 
danger, he assumes the risk.^O 

Simple tools or appliances. There is a conflict of 
authority as to whether the rule applies to a prom¬ 
ise to remedy defects in simple tools and applianc¬ 
es.Some decisions have drawn a distinction be- 
tween complex and simple tools and have held that 
the rule does not apply where the defective tools 


are ordinary or common tools or appliances with 
which the employce is entircly familiar and where 
he has as good or a better opportunity as the em- 
ploycr to know their condition.^s Other decisions, 
however, have made no such distinction, and have 
applicd the rule to simple as well as to complex 
tools. 

Imminence of danger. Notwithslanding the 
promise of the master, where the danger is so ob- 
vious and imminent that no prudent person would 
undertake to perform the Service, the servant is not 
justified in continuing in the performance of his 
Services and assumes the risk of any injury which 
he may sustain.^^ 

c. Form and Sufficiency of Notice or Oomplaint 

In order for a servant to be relieved from the as¬ 
sumption of risk arislng from known defects by a com- 
plaint and a promise to remove such defects, the com- 
plalnt must have been made to the master or to some- 
one charged with the duty of remedying defects, and the 
servant must have made It known to the master that he 
was unwilling to continue with his work uniess the de¬ 
fects were repaired. 

Although it is necessary that a servant on dis- 
covering defects should intend to quit work uniess 
the defects are remedied in order to relieve himself 
of the assumption of risk,55 if by any act or ex- 
pression the servant makes known to the master or 
one duly authorized to represent him the fact that 
he is unwilling to continue in the employment un¬ 
iess defects are repaired this will bc sufficient 
there need be no formal statement that he appre- 
hends danger to himself from the defects and that 


Potter, 52 N.E. 209, 153 Ind. 107— 
Standard Oil Co. v. Helmick, 47 N. 
B. 14, 148 Ind. 467. 

45. Mass.—Beggrelman v. Komanow, 
192 N.E. 159, 288 Mass. 14. 

Mo.—Lutgen v. Mlssouri pac. R. Co,, 
App., 294 S.W. 444. 

Promise to provide more help does 
not impose liability on the master 
£or a rupture to the employee, where 
there was no negligence in the first 
place .proximately causing- the In¬ 
jury.—Lutgen V. Mlssouri Pac. R. 
Co., supra. 

48, Mass,—Beggelman v. Romanow, 
192 N.E. 169, 288 Mass. 14. 

47. Mo.—Coin v. John H. Talge 
Inunge Co., 121 S.W. 1, 522 Mo. 
488, '510, 2'5 L.R.A.,N.S., 1179, 17 
Ann.Cas. 888. 

89 C.J. p 789 note 63. 

48. Miss.—Jones v. Tazoo & M. V. 
R. Co., 43 So. 813, 90 Miss. 647. 

48. Mo.—Lutgen v. Mlssouri Pac. R. 
Co., App., 294 SW. 444. 

50, Tex.—Hlllje v. Hettich, 67 S.W. 
90, 95 Tex. 321. 


Risks outside scope of employment 
generally see infra §5 407-409. 

51. Kan,—Check v. Eyth, 89 P.2d 11, 
149 Kan. 686. 

52. Ind.—Pennsylvania R. Co. v. 
Martin, 170 N.E. 554, 93 ind.App. 
258. 

Ky.—York v. Rockcastle River Ry. 
Co., 284 S.W. 79, 216 Ky. 11—Tur- 
key Foot Lumber Co. v. Wilson, 
206 S.W. 14, 182 Ky. 42. 

39 C.J. p 790 note 69. 

Held simple tools or appliances 

(1) Reins.—^Woodman v. Stahl, 
162 N.E. 706, 28 Ohio App. 4'64. 

(2) Other tools or appliances see 
39 C.J. p 790 note 69. 

sa Cal.—Hoogbruin v. Atehison, T. 
& S. F. Ry. Co., 2 P.2d 992, 213 
Oal. 582. 

Kan.—Cheek v. Eyth, 89 P.2d Xl, 149 
Kan. 586. 

Okl.—St. Louis & S. F. Ry. Co. V. 
Lears, 49 P.2d 489, 173 Okl. 483— 
Missouri-Kansas-Texas R. Co. v. 
Highflll, 293 P. 182, ' 146 Okl. 84, 
certiorari denied 51 S.Ct. 483, 283 
U.S. 834, 75 L.Ed, 1446. 
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Or.—Bevln v. Oregon-Washington R, 
& Nav. Co., 298 P. 204, 136 Or. 18, 
certiorari denied Oregon-Washing- 
ton R. & Nav. Co. v. Bevln, 62 S. 
Ct. 21, 284 U.S. 639, 76 L.Ed. 643. 

39 C.J. p 790 note 68. 

54. Ark.—Sims Oil Co. v. Durham, 
21 S.'W.2d 861, 180 Ark. 366. 

Cal.— Corpus Juris olted in Hoog¬ 
bruin V. Atehison, T, & S. P. Ry. 
Co., 2 P.2d 992, 996, 213 Cal. 682. 

N.C.—Hubbard v. Southern Ry. Co., 
166 S.E. 802, 203 N.C. 675. 

Tex.— Corpus Juris guoted In Crews 
V. Texas & P. Ry. Co,, Clv.App., 
149 S.W.2d 1079, 1084, error dis- 
missed, judgment correot. 

39 C.J. p 790 note 70. 

55. Ark.—Togo Gin Co. v. Hit«, 79 
S.W.2d 262, 190 Ark. 454. 

111.—Morden Frog & Crossing Works 
V. l^^ries, 81 N.E. 862, 228 111. 246, 
119 Am.S.R. 428. 

56. Wash.—Johnson v. North Coast 
Stevedoring Co., 186 P. 6^63, 109 
Wash. 236. 

39 C.J. p 7«1 notes 73-76. 
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he will leave unlcss they are remedied;67 but this 
at Icast is necessary.®^ Whcre the servant does 
not make the rcport in apprehcnsion of any danger 
to himsclf, hc assumes the risk.^a 

To whom made. In order to be sufficient, a com- 
plaint nmst bc made to the mastcr or his vice Princi¬ 
pal, or to some one charged with the duty of rem- 
edying dcfects, and not to a fellow scrvant.60 The 
notice may bc efTectively given to onc whom the em- 
])loycc has reasonablc grounds to bclieve has au- 
thority to receive it.^^ 

d. Fom and Suj93Lcieiicy of Promise 

Tho promise to remedy defects must be definite and 
certain, and made wIth a view to Inducing the servant 
to continue work. 

The promise which it is ncccssary for the mas¬ 
tcr to makc with respeet to remedying the dcfects 
or removing the danger comjdaincd of,®2 in order 
to he sufficient, must bc definite and certain,^^ and 
must bc made with a view to the servantes safety 
and as an inducement to him to continue work.®^ 
If it is for the puri^f)se only of making the work 
Icss difikult to the employcc, or more profitable to 


him, or of enabling him to do more work or better 
work, it would not have the effect of relieving the 
employee of an assumed risk.®^ The promise may^ 
howevcr, be implied as well as express,®® general 
as well as individual it is not ncccssary that a 
definite time for making the repairs should be fixed,. 
as a rcasonable time will be implied, in the absence 
of an express agreement,®^ 

A servant may not rely on a promise to repair 
made to a fellow servant unless he is informed o£ 
it,and a promise to repair a certain defect willl 
not relieve the servant from assuming the risk of in- 
jury from other defects which he knew were dan- 
gerous if he continues to work with such knowl- 
edge.'^<^ 

Second promise. A servant has the same right to 
rely on a second promise to repair as he had a right 
to rely on the firstJ^ 

By whom made. The promise, in order to relieve 
the servant from the assumption of risk, must be 
gencrally made by the master or one authoritatively 
standing in his place.'^^ ^ promise of a vice Prin¬ 
cipal or duly authorized representative of the mas- 


57, Mo.—Thorpe v. Missouri Tac. B. 
Co., 2 S.W. 3. 80 Mo. GvOO, 58 Am. 

n. 120 . 

30 C.J. p 701, noto 73. 

Sxpress coonplaint of dancfer 
Knr)ployc(s complalnlnf? of (Uifootlve 
tool nood not aB.sort oxproH^ly tliat 
ho makcK oomplalnt lmcau«e of dan- 
jfflr to hlmuolf; fact that ho com- 
plAinfi 1« «umoiont, circum- 

«tancoa juaUfy omploycT in holioving; 
that «lomont of dantor is *walved.— 
St. Loula ^ S. F. iiy. Co. v. Sears, 
49 l>.2d 480, 173 Okl. 483. 

58. Ark.—Togo Gln Co. v. Hlte, 79 
S.W.2d 262, 100 Ark. 454. 

39 C.J. p 701 note 74, 

69. Ark.-—Mlasouri Pac. H. Oo. v. 
Bryant, 128 S.W.2d 268, 198 Ark. 
193^'rogo Gin Co. v. Hitc, 79 S. 
W.2d 262, 190 Ark. 454. 

111.—0'Uare v, Commonwcalth Steel 
Co., 173 in.App. 102. 

80. Ky.—ConaoUdation Coal Oo. v. 
Hamllton, 186 S.W. 107, 170 Ky. 
303. 

39 C.J. p 701 note 76. 

Kotloe to saperlntendent who had 
authority to receive such notice was 
as cffcctual as Ihough made to om- 
ployer hlrnficif.—Itoach v. Haynes, 
72 S.W.Od 532, 180 Ark. 390. 

61. Corporate oflloer in charge of 
hnsiness 

N.IL—Nason v. Bord-Merrow Excel¬ 
sior Co., 20 A.2d 464, 92 K.II. 251. 

62. Ark.—Missouri I'ao. B. Co. v. 
Bryant, 128 S.W.2d 268, 108 Ark. 


193—Toffo Gln Co. v. Hite, 79 S. 
W.2d 262, 190 Ark. 454. 

39 C.J. p 791 note 7'7. 

63. Ky.—Consolidation Coal Co. v. 
Hamllton, 186 S.W. 197, 199, 170 
Ky. 303. 

39 C.J. p 701 noto 78. 

64. Ark.—Missouri Pac. R. Co. v. 
Bryant, 128 S.W.2d ‘268, 198 Ark. 
193. 

39 C.J. p 792 noto 79. 

Snh8eg,Tient work 

If foreman's promise of additional 
help on remaining timbers induced 
employee to continue in the employ- 
ment and in that partlcular work, 
hc did not assume risk incident 
thereto, although promise was of no 
benefit in removlng partlcular tlmbor 
on which employee was working at 
time of Injury.—^Pearl River Valley 
R. Co. V, Moody, 171 So. 769, 178 
Mlss. 1. 

05. Ark.—Missouri Pac. R. Co. v. 
Bryant, 128 S.W.2d 268, 108 Ark. 
193—Toffo Gin Co. v. Hite, 79 S. 
W.2d 262, 190 ATk. 454. 

111.—^Althardt v. Consolidated Coal 
Co., 155 in.App. 364. 

66. K.H.—Ooughlin v. Arms Textile 
Co., 46 A.2d 130, 132, 94 N.H. 67. 

39 C.J. P 792 note 81. 

'Tt is auffloient if the servant may 
reasonably infer that the matter wlU 
be attended to."—Coughlin v. Arms 
Textile Co., supra. 

67. Ky.—Consolidation Coal Co. v. 
Hamllton, 186 S.W. 107, 170 Ky. 
303. 

39 C.J. p 792 noto 82. 
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Promise to see what oould be dozxe 
Statement after complalnt by em- 
ployees that a fellow servant had 
been throwing bobbins around the 
room, that he would see what could 
be done, was a sufficient promise to 
relieve employee of implied assump¬ 
tion of risk by remalning at work, 
nolwithstanding: the words promised 
nothlngr more than an investlgatlon, 
slnce the words were uttered for 
purpose of satlsfylng the complalnts 
and would be construed against the 
speaker as belng an undertaklngr to 
do whatever investlgation showed to 
be necessary to correct the danger.— 
Coughlin V. Arms Textile Co., 46 A. 
2d 130, 94 N.H. 57. 

68. U.S.—Burch V. Southern Pac. 
Co., C.C.Nev., 140 F. 270. 

69. Ark. — Chlcago Mill & Lumber 
Co. v, Wells, 142 S.W. 1131, 101 
Ark. 637, 642. 

39 C.J. p 792 note 84. 

70. Ark.—Chicago Mlll & Lumber 
Co. V. Wells, supra—^Nashvlllo 
Lumber Co. v. Thornton, 142 S.W. 
162, 101 Ark. 283. 

71. in. —Czajkowskl v. Robinson, 
124 in.App. 97. 

72. N.T.—Yaconi v. Brady & Gioe, 
158 N.E. 876, 246 N.Y. 300, cer¬ 
tiorari denied 48 S.Ct. 421, 276 U. 
S. 636, 72 L.Ed. 744. 

39 C.J. p 792 note 87. 

Promise by wife of master 
Whcre domestic servant had oom- 
plained of defcct to her mistress, 
and the mistress promised to teli hor 
husband and have him remove the. 
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ter is as binding as the promise of the master him- 
Where the pei*son who made the promise 
had apparent authority to do so, and the injurcd 
servant bclievcd with good reason that he had such 
authority, the master will be bound by the prom- 
iseJ4 

e. Necessity for Reliance on Promise 

In ordep that a servant may be relieved from the 
operation of the doctrlne of assumed risk frorfl a defect 
complained of and the danger of which he was no longer 
wllling to Incur, it is essentiai that his remaining In the 
employment was induced by the promise of the master 
to remedy the defect. 

Except as otherwise provided by statute,in or- 
der that a servant may be relieved from the opera¬ 
tion of the doctrine of assumed, risk from a defect 
■complained of and the danger of which he was no 
longer willing to incur, it is essentiai that his re- 
maihing in the employment was induced by the 
promise of the master to remedy the defect, when 
he wotild not otherwise have done so.*^® If for any 
other reason the servant continues in the employ- 
nient the master is not liable for the injuries sus- 
tained in so doing,'^'^ because the promise would 
have no effect to create a new relation.'^^ 


f. Duration of Oontinuance in Employinent 

Where no tlm^e is fixed by the promise to make re- 
pairs, the servant may continue working for a reason- 
able time oniy If he Is to be relieved of the assumption 
of risk. Ordinarily, where the master fixes a definite 
time withln which a defect will be repaired, the servant 
may continue working for such time, but no longer, If 
he is to be relieved of the assumption of risk. 

Where no definite time is fixed for making re- 
pairs the law implies a reasonable time, during 
which time the employee docs not assume the risk.'^9 
If, however, the servant remains in the Service 
longer than a reasonable time after the master^s 
promise to repair the defect he will be hcld to have 
assumed the risk.^0 In some cases it has been held 
that what is a reasonable time is to bc determined 
by the time which might reasonably be required by 
the master in which to make the repairs,®^ while in 
others it is held that the servant is entitlcd to re- 
main for any period which will not prcclude the 
reasonable expectation that the promise will be 

kept82 

Where the master fixes a definite time within 
which the repair is to be made, the servant may 
wait until the expiration of the time named.^^ Or- 


defect. but there was no showingr 
that the promise was brought horne 
to the husband, he was not liable lo 
servant for Injuries ther-eafter sus- 
talned.—Liptak v, Karsner, 293 N.W. 
612. 208 Minn. 168. 

73. Va,—Aronoviteh v. Ayres, 193 
S.B. 524, 169 Va. 308. 

39 C.J. p 792 note 88. 

74. U.S.—Delis Lumber Co. v. 

Erickson, Wis., 80 F. 257, 25 C.C. 
A. 397. 

N.H.—Nason, v. Lord-Merrow Excel¬ 
sior Co., 29 A.2d 464, 92 N.H. 251. 

75. Mass.—Beggelman v. Homanow, 
192 N.E. 169, 288 Mass. 14. 

89 C.J. p '793 note 90. 

76. Ark.—Missourl Pac. R. Co. v. 
Bryant, 128 S.W.2d 268, 108 Ark. 
198-—Togo Gin Co. v. Hite, 79 S. 
W.2d 262, 190 Ark. 454. 

Mass.—Beggelman v. Romanow, 192 
N.E. 150, 288 Mass. 14. 

N.H.—Coughlin V. Arms Textile Co., 
46 A.2d 130, 94 N.H. 67—Nason v. 
Lord-Merrow Excelsior Co., 20 A. 
2d 464, 92 N.H. 251. 

Or.—Hoffnian v. Broadway Hazel- 
wood, 10 P.2d 349, 139 Or. 619, 83 
A.L.B. 1008, rehearing denied 11 
P.2d 814, 139 Or. 619, 83 A.L.R. 
1008—Bevin v. Oregon-Washington 

R. & Nav. Co., 298 P. 204, 136 Or. 
18, certiorari denied Oregon-Wash- 
ington R. & Nav. Co. v. Bevin, 62 

S. Ct. 21, 284 U.S. 639, 76 L.Ed. 543. 
Tex.—Crews v. Texas & P. Ry. Co., 

Civ.App., 149 S.W.2a 1079, error 
dlsmissed, judgment correct. 

S-O C.J. p 793 note 91. 


77. Wis.—Showalter v. Pairbanks, 
60 N.W. 257, 88 Wis. 376. 

89 C.J. p 793 note 92. 

78. 111,—Morden Frog & Crossing 
Works V. Fries, 81 N.B. 862, 228 
IU. 246, 119 Am.S.R. 428. 

75, Ark.—Faulkner v. Blg Rock 
Stone & Material Co., 143 S.W.2d 
883, 201 Ark. 124—Roach v. 

Haynes, 72 S.W.2d 532, 189 Ark. 
399—Sims Oil Co. v. Durham, 21 
S.W.2d 861, 180 Ark. 366. 

Kan.—Cheek v, Eyth, 89 P.2d 11, 149 
Kan. 586. 

Mass,—Beggelman v. Romanow, 192 
N.E. 159, 288 Mass. 14. 

Minn.—Liptak v. Karsner, 293 N.W. 
612, 208 Minn. 3 68. 

Mo.—Kepner v. Clevoland, C., C. & 
St. L. Ry. Co., 15 S.W.2d 825, 322 
Mo. 299, 'certiorari deniod Cleve- 
land, C., C., & St. L. Ry. Co. v. ICep- 
ner, 50 S.Ct. 24, 280 U.S. '664, 74 
L.Ed. G18. 

N.H.—Nason v. Lord-Merrow Excel¬ 
sior Co., 29 A.2d 464, 92 N.H. 251. 

N.C.—Ethridge v. Atlantic Coast 
Line R. Co., 183 S.E. 539, 209 N.C. 
326. 

Okl.—Chinago, R. I. & P. Ry. Co. v. 
Murphy, 86 P.2d 620, 184 Okl, 240. 

Or.—Hoffman v. Broadway Hazel- 
wood, 10 P.2d 349, 139 Or. 619, 83 
A.L.R. 1008, rehearing denied 11 
P.2d 814, 139 Or. 619, 83 A.L.R. 
1008— Corpus Juris oited ia Bevin 
V. Oregon-Washington ,R. & Nav. 
Co., 298 P. 204, 208, 136 Or. 18, cer¬ 
tiorari denied Oregon-Washington 
R. «fe Nav. Co. V. Bevin, 62 S.Ct. 21, 
284 U.S. 639, 76 L.Ed. B43, 
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Time hald reasonable 
Ky.—Plowman Constr. Co. v. Garri- 
son, L63 S.W. 486, 157 Ky. 462, 4'66. 
30 C.J. p 794 nolo 97. 

Time held unreasonable 

(1) In gencral.—Toye v. United 
Dressed Bocf Co., 125 N.T.S. 1061, 
141 App.Div. 332—39 C.J. P 794 note 
98. 

(2) One month.—Chenoy v. Olen- 
der, 5 N.W.2d 602, 303 Mlch. 129. 

80. Ark.—Faulkner v. Blg Rock 
Stone & Material Co., 143 S.W.2d 
883, 201 Ark. 124—Sinclair Rofining 
.Co. V. DuiY, 88 S.W.2d 322, 191 Ark. 
888 . 

Or.—^Corpus Juris cited la Bevin v. 
Orogon-WashinMton R. & N. Co., 
298 P. 204, 208, 136 Or. 18. 

Tex,—Corpus Juris c^uoted ia Crews 
V. Texas P. Ry. Co., Civ.App., 
149 S.W.2d 1079, 1084, error dis- 
missed, judgment corroct. 

39 C.J. p 793 note 94. 

81. U.S.—Detroit Crudc-Oil Co. v. 
Grable, Ohio, 94 F. 73, 36 C.C.A. 
94. 

39 C.J. p 794 note 95. 

82. Ark.—Sims Oil Co. v. Durham, 
21 S.W.2d 861. 180 Ark. 366. 

N.C.—Ethridge v. Atlantic Coast 
Lino R. Co., 183 S.E. 539, 209 N.C. 
826. 

39 C.J. p 794 note 96. 

83. Ark.—Louis B. Siegel & Co. v. 
Moore, 161 S.W.2d 387, 204 Ark. 60. 

Miss.—Pearl River Valley R. Co. v. 

Moody, 171 So. 769, 178 Miss. 1. 
N.C.—^Ethridge y. Atlantic Coast 
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dinarily, if hc continues in the employment after 
the expiration of the time fixed without repairs be- 
in.i^ niadc, hc assumes the risk,S4 sincc he can no 
longcr bc considered as rclying on the promise.®^ 
There arc decisions howcvcr, which rccognize that 
under certain circumstances the ‘'fixed ,timc’* may 
imply stiinc grace beyond the day namcd-^^ The 
time specified for making repairs cannot be said 
to liave expired, even though the hour fixed for 
making the repairs ha<l passed where the injury 
occurred on the servant’s use of the appliances aft¬ 
er the time for rei)airs had expired, and before the 
servant conld have known that the repairs had not 
bcen made.87 


§ 398 

§ 397* Continuance in Employment in Con- 
sideration of Increase in Wages 

If a servant continues working in consiideration of 
an Increase of wages, he assumes the risk of danger from 
known defects, notwithstanding a prior promise to rem- 
edy the defects. 

Where a servant with knowledge of the danger 
arising from the use of defective instrumentalitics 
for doing the work continues in the Service in con- 
sideration of an increase of wages, hc assumes the 
risk resulting from the defects notwithstanding a 
prior promise to remedy such defects.^S 


S. COMPLIANCE WITH COKMANDS OR ThRBATS 


§ 398. Absence of Knowledge and Apprecia- 
tion of Danger 

As a general rule a servant does not assume the 
risk» incident to the pcrformance of his work where he 
net» In coniplinnce with the commands or threats of the 
mnstcr, without knowledge of the dangers. 

It is a rulc of very general application that a 
servant who is acting under the commands or 


threats of his master does not assume the risk of 
injury incident to the act,^^ and it has been held 
that especially is this true where the order of the 
master is repeated in an urgent manner and the 
servant is not given an opportunity to reflect.^0 
The rule, however, does not apply where the act 
involves a violation of law,^i or where, as dis- 
cussed infra § 401, the servant knows and ap- 


I.inu n. Co„ 183 8.K 539, 209 N.C. 

Okl,- rijicnwn, n. T. & P. Tly. Co. v. 

Mun-h:,. S6 i'.2(i'629, ISl OlU. 240. 
Or. Cv)rimfl OTtirls citod ia Brvin v. 
OnjKon-WawhIngton 11. Nav, Co., 
Ilii;-; I‘. 201. 20«, 130 Or. 18, (forLlo- 
rarl <h*nlod On-Kon-WaHhinKton 1^- 
A- Suv. Co. V. liavin, 52 S.Ct. 21, 
2 n 4 539, 76 L.Kd. 643. 

311 <\,r. p 791 lioto 90. 

OutiditiosAl proml»« 

Vvhorr oniploycr, Inatead of prom- 
iKinjf i»ntno(liat**ly to 
In ttKil furnlabod «mployfa*, prnmiH- 
cK to do Ho on happ^^ninw of oi-rtuin 
ovotif. in futuro, ornployor a.snumow 
rink ponding fullillmont of proiniar. 
-- St. t.otii!^ A' K. K Ry. Co, V, SoarH, 
49 C.2d 489. 173 Olil. 483. 

84, Or, Corpns Jurii oited in 

Covin V. Orofyori-WfiMhl-nKton H. ^ 
Nav. <'o., ims C, 20-1, 20«. 135 Or. 
1 «, lartionni iltUiiod Oro^on-Warh- 
iriKtori H. <!:*. Nav, Oo. v, Rrvin. 52 
8,Ct 21, 284 C.S. 039. 76 513. 

39 c..r. r» 794 notft 1, 

85, Witu- Cf-rriat; v. Hr>rUn Maob, 
WorkH, 53 N.W. 234, 90 WiH. 541. 

86 . IIl,- ('hiouK'». Itook iHland Aj Pa- 
dOc U, <N>. V. Clark. 134 111.App. 
151, afUrnu-d «3 N.H. 28$, 231 IU. 
54S-411inolH <l«mt. R. Co. v. 
CraiKhton, 63 TU.App. 105. 

87. Ark.~St, I.ouiH, I. M. & B. R. 
Co. V. ftwaim, 160 B,W. 861, 106 
Ark. 224, 

aa Ala.—Somharn Cotton Oil Co. v. 
Walksr, 61 So. 169, XS4 Ala. 33. 


89. U.S.—Ramsouer v. Midland Val- 
Iry R. Co., C.C.A.Ark., 135 F.2d 
101—Chioaffo. M. St. P. & P. R. 
Co. V. 'Hu.sby, C.C.A.Mont., 41 F.2d 
617—Albright v. Pcwnsylvania R. 
Co., P.C.l’a., 16 F.Supp. 281. 

Ark.—Mis.souri Pac. R. Co. v. Brown, 
115 H.W.2d 1083, 196 Ark. lOCO— 
McE.nchin A McKnohin Const. Co. 
V. Ibirka, 76 S.W.2d 794, 189 Ark. 
947—Standard Pipe Line Co. v. 
Cwaltney, 63 S.W.2d 697, 186 Ark. 
230. 

Cal.—Pauliton v, Mc.Dutne, 47 P.2d 
700, 4 Cal.2a 111. 

Oa.--Louisvillo Ac N. R. Co. v. 
Orapps, 8 S.B.2d 413, 62 Ga.App. 
437—Simowilz v. Rog-iftter, 3 S.E. 
2d 231, 60 Ga.App. ISO. 

Tnd.—“Chicuigo, I. & L. Ry. Co. v. 
youngrr, 175 N.ltl. 200, 93 Ind.App. 
276. 

Kfin.— RUHh V. Brown, 109 P.2d 84, 
1,3.3 Kan. 59. 

Ky.—Corpus Juris cited in Nashville, 
C, SI. Ij. r.y. Cf). V, Clravor, 118 
S.W.2d 74S, 751, 274 Ky. 410. 

I MIhs.— n(»r<‘uh*H Powd(ir Oo. v. Ty- 
i ronr, 121 S<k 71, 155 MUsh. 75, flug- 
P*atior) of r^rror ovrrrulrd 124 So. 
475, 155 M1.SH. 75. 

M.C^.-.-y(,u.ng V. TC. A. Wood & Co., 
146 S.K. 70, 196 N.C, 436. 

39 C.X P 794 not<‘ 7, p 771 note 84. 

Blsks inourred under coerclon are 
not UMHumed.—Na.shvniG, C. & St. L, 
Ry. Co. V. Cleaver, 118 S.W.2d 748, 
274 Ky. 410, 

Coerclon of legal penalty 
Employoo do^« not assume risk of 
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employment whoro employee acta 
under coerciou of legal ponalties.— 
Hioe V. DobHon Lumbor Co., 3 85 S.E. 
7-12, ISO S.C. 259—ScoLt v. Interna¬ 
tional Agr. Corporation, 184 S.E. 133, 
ISO S.C. 3. 

Statntory exception inapplicablo 
The provislon of a statuto ahsolv- 
ing n Horvant from tho asaumpLion 
of riak.s in caarw of noglignnoa by the 
omployor which nxeopt» from it.s op¬ 
erat ion conductors and ongincers vol¬ 
untarii y oporating unsafe ctxrrf has 
boon held to be inappllcable in a case 
whc-re an enginocr was directed 
against hi.s own judgment to clean a 
looomotivo with a defective hoso, it 
being considorod in such oasc Ihat 
the (ingineer was not voluntarlly op- 
eratirvg the onglne.—Hercules Pow- 
der Co. V. Tyrone, 124 So, 74, 165 
Mis.s. 75, suggoHtion of error ovor- 
ruled 124 So. 475., 155 Mis.s. 75. 

90. Ark.—National Refining Co. v. 
WroyfOrd, 74 S.W.2d 633, 189 Ark. 
598. 

Ky.—WalHs v. Tlllnoi.s Cont. R. Co., 
124 S.W.2d 4SJ, 275 Ky. 4 36— 
NashvJlIe, C. As St. L. Ry. Co. v. 
Oleavcr, 118 S.W.2d 748, 274 Ky. 
410. 

Miss.—Gow Co. V. Huntor, 168 So. 
264, 176 Miss. 896. 

Mo.—Bennett v. CrystaJ Carbonate 
Lime Co., 124 S.W. 608, 146 Mo. 
App. 565. 

91, Ga.—Loui.sville & N. R. Co. v. 
Crapps, 8 S.E.2‘d 413, 62. Ga.App. 

: 437 —Central of Georffia Ry, Co. v. 
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preciates the danger, or wHere the danger is so ob- 
viotis and imminent that no person of ordinary pru- 
dence would be willing to encounter it even under 
orders or threats from one having authority over 
him. The fact that the servant was in immediate 
charge of the work will not constitute an assump- 
tion of risk where his charge was subject to the di- 
rection of his superior,^2 •Yh.t negligence of the 
master who directs the servant to do work nced not 
be gross in order to authorize a recovery by the 
servant on the theory of nonassumption of risk.^3 
On the other hand, it has been held that the fact 
that the servant acts under the master^s direct or¬ 
ders is insufficient to excuse the servant from mak- 
ing a choice and assuming the risk if he continues 
to work,94 but that if there is also an emcrgency 
which in a practical way shuts out the opportunity 
of choice the risk is not voluntarily incurred, at 
least if the emergency is due to the master’s fault.95 

Wh-ere, by virtue of statute or otherwise, an em- 
ployee does not assume risks arising from the negli¬ 
gence of the employer, an employee does not as¬ 
sume the risk of injury from complying with a neg- 
ligent order or command,96 even though the cm- 


ployee may be as competent as the employer to 
judge the safety of doing the work as required.9'? 

An exception to the general rule is recognized 
where the servant, although acting in obediencc to 
a command of the master, selects his own method 
of doing the work.^s Howcvcr, the rule under 
which a servant is said to assume the risk of injury 
where he knowingly selccts the more hazardous 
method of doing the work, as discussed supra § 390, 
has hcen held not to apply where the servant re- 
ceived spccific directions from the master to em- 
ploy the unsafe mcthod.99 Accordingly, if the serv¬ 
ant is directed by his employer to perform his du- 
ties in the dangerous way, the master bccomes lia- 
ble for injuries due to any extraordinary or unusu- 
al dangers unknown to the servant.^ 

The general rule has been-applicd in respect of 
dangerous methods of work,^ places for work,3 
passways,4 and tools, machinery, and appliances;® 
and also in respect of a failure to cnforce rulcs 
for the safety of the servant.® 

Basis of rule, Ordinarily it is the duty of the 
servant to obey the commands of the master^ unless 


Lindsey, 110 S.E. 636, 28 Ga.App. 
198, 

92. U.S.—Cincinnati, N. O. Ss T. P. 

R. Co. V. McGuffey, Tenn., 262 F. 
26, 164 C.C.A, 137. 

93. Ky.—North Bast Coal Co. v. 
Hunley, 174 S.W. 732, 163 Ky. 817. 

94. N.H.—Clairmont v. Cilley, 153 
A. 465, 86 N.H. 1. 

95. N.H.—Clairmont v. Cilley, su- 
pra. 

Bisk is XLOt ^'assamed” or ^Wolxm- 
taxUy inourred,^ unless reasonablc 
time for exercise of rigrht to leave 
Service is griven, where servant acts 
In emergency, caused by maflter’s 
fault, under master's orders immodi- 
ately preceding.—Clairmont v. Cilley, 
supra. 

Sffeot of oontract 

Although oontract of seiwice calls 
for action in emergency, servant, act¬ 
ing under mast6r’s direct orders, 
does not lose rlght to know danger 
of particular emergency caused by 
master’s negligence.—Clairmont v. 
Cilley, supra. 

96. Mlss.—Goodyear Tellow Pine 
Co. V. Mitchell, 149 So. 792, 168 
Mlss. 162, suggestlon of error 
overruled 150 So. 810, 168 Miss. 
152. 

Mo.—Macklin v. Fogel Const. Co., 31 

S. W.2d 14, 326 Mo. 38—Vaccaro v. 
City of St. Louis, App., 123 S.W.2d 
230. 

Assumption of risks arising from the 
employer^s negligence generally 
see supra S§ 362-370. 


Defective &q.uipmen.t 
Employee was held not to assume 
risk Incident to operation of defec¬ 
tive equipment If employer was neg- 
llgent in requiring its use.—Aponaug 
Mfg. Co. V. Carroll, 184 So. 63, 183 
Miss. 793. 

Method of work 

The servant does not assume the 
risk of injury from complying with 
a negligent order regarding the 
method of doing the work. 

Mlss.—Jefferson v. Virglnia-Carolina 
Chemical Co., 185 So. 230, 184 Miss. 
23. 

Mo.—^Vaccaro v. City of St. Louis, 
App., 123 S.W.2d 230. 

97, Miss.—J. J. Newman Lumber 
Co. V. Cameron, 174 So. 671, 179 
Miss. 217. 

98, 111.—Beard v. Baltimore & O. R. 
Co., 243 Ill.App. 637. 

Ky.—Chesapeake & O. Ry. Co. v. 
Vanhoose, 270 S.W. 740; 208 Ky. 
117. 

N.Y.—0'Sullivan v. Plynn, 73 N.T.S. 

1108, 67 App.Div. 616. 

AbsesLce of care 

An automobile mechanic whom 
bus driver requested in the dark to 
assist in finding defect in wiring 
System of bus, exposed himself to 
ordinary risk of his employment, so 
that bus company was not llable for 
injuries sustained when mechanic 
ran his hand along underside of bus 
and came in contact with moving 
mechanism, notwithstanding bus 
driver may have ordered mechanic 
so to use his hands.—Hulsey v. 
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Southeastern Greyhound Lines, 20 S. 

E.2d 449, 67 Ga.App. 401. 

99. Ky.—Louisvllle Water Co. v. 
Darnell, 225 aW. 1057, 189 Ky, 
771. 

1. W.Va.—Mott V. Davis. 111 S.E, 
603, 90 W.Va. 618. 

2. Ky.—Wallis v. Illinois Cent. R, 
Co., 124 S.W.2d 481, 276 Ky. 436. 

39 C.J. p 796 note 16. 

3. N.C.—Toung V. B. A. Wood & Co,„ 
146 S.E. 70, 196 N.C. 436. 

39 C.J. p 796 note 17, 

4. Mo. — Glidewell v. Qulncy, O, & K, 
C. R. Co., 236 S.W, 677, 208 Mo, 
App. 372. 

39 C.J. p 797 note 13, 

5. Ark.—Arkansas Quicksilver Co, 
V. McGhee, 63 S.W.2d 280, 187 Ark, 
883; 

Ind.—Chicago, I. & 1*. Ry. Co. v, 
Younger, 175 N.E. 290, 93 Ind.App, 
276. 

39 C.J. p 797 note 19, 

8 h lowa.—Russell v. Chicago, R. I. 
& P. R. Co., 141 N.W. 1077, 160 
lowa 603. 

Ky.—McKeo v. Cincinnati, F. ^ S. B. 
R. R. Co., 162 S.W. 769, 151 Ky, 
698. 

7. Ark.—-Bradley Lumtaor Co. of 
Arkansas v. Clanton, 147 S.W.2d 
14, 203 Ark. 657—Mlssouri Pac. R. 
Co. V. Brown, 116 S.W.2d 1083, 19S 
Ark. 1060—National Refining Co. v. 
Wreyford, 74 S.W.2d 633, 189 Ark, 
698—^Woodlcy Petroleum Co. v, 
Willis, 290 S.W. 963, 172 Ark. 671, 

39 C.J. p 797 note 21. 
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§ 399 


the dangcr in olniyinfc is so obvious that no person 
in thc cxtTcisv (^f ordinary care would undcrtake to 
do so,^ and hc is not rcquircd to sct up his own 
jiul^mcnl a^'ainsi that of thc mastcr,9 or look out 
for latent dcfectstt^ and make an inspcction of the 
plact' of Work before obcyinp^ the mastcr’s com^ 
maiids.^^i Where thc command is sudden or thc sit- 
uation g‘ivcs liltle time for rcflcction or dclibcration^ 
thc cinploycc nccd not woi,t!:h thc degrec of danger 
and decide for himself whether it is safe for him 
to act.^^ The rnastcr's command or direction con- 
stitutes an irnplied assurancc that thc servant will 
not bc exposce! to unnccessary perii and that the 
work which he is directed to do may be donc with 
rcasonablc safety.'^^ Unless thc danger is so ob¬ 
vious that no priidont man would incur it under 
like circiunstanccs,^'* in thc abscncc of knowledge 
to thc contrary thc servant is entitled to rely on the 
superior knowledge and judgmcnt of the master^^ 
and on the assurancc so given,^® from which the 


law implies a new agreement to have been made 
whcreby the master relieves the servant of his for¬ 
mer assumption.17 

§ 399 . - Remaining in Service after No- 

tice or Complaint 

A servant ordered to proceed after complalning to 
the master of a defect or danger of which he has knowl¬ 
edge does not assume the risk unless he fully appreclates 
tho dangers, or unless the danger is so manifest that a 
prudent person would not incur it. 

Where a servant has knowledge of a defect or 
danger, and calls the attention of the master to it, 
but is ordered to proceed with the work, he will not 
be held to have assumed the risk of so doing,!® 
particularly where the master has promised to make 
repairs,^^ unlc.-^ as discussed infra § 402, he is 
fully aware of thc diingers to be incurred in obeying 
the masteris order, or unless the danger is so mani¬ 
fest, obvious, and imminent that a person of ordi¬ 
nary prudence and caution would not incur it. 


Bomestio servunt 

In ab.Mrn<'t» of knowlcdffo of a 
rondltion which would war- 
rant a dchnlto choico, a domestio 
Horvarit 1« bound to u«e houHohold 
uiipllance, furnlHhrd hy hcT miKtrcHs, 
fiH Hhd is dlnictf‘d to do.—Adlam v. 
Konvalinka, 50 N.K.Sd fJS5, 291 N.Y. 
40. 

a* Ark.—Mlaaourl I^ac, R. Co. v. 
Brown, llfi «.W.2d 108,1. 195 Ark. 
1060. 

9. Ky.-^-CorpTUt jrtxris cited ia Nash- 
villr, a Ht. h. Ky. Co. V. flloav- 
rr, 118 S.W.Id 748, 751. 274 Ky. 
410. 

Or.' -«Hovin v, Or^jjon-Waahinffton H. 
& Kav. Co., 298 I*. 204, IIC Or. 18, 
c<^rtionirl OrcKon-Washinff- 

ton It, ^ Nav. Co. v. B<'vln, 52 S. 
Ct. 21. 284 Tl.S, CIO. 7C UKd. 543. 

39 <1,J. p 797 n<#to 22. 

Ou roacoaahle dllfsrsaoe of opinioa 
a« to danK^^r, tho text rulo «pplioH.— 
CroHH V. Mlddall, 103 «.R 1 24, 184 B. 

0. 008.Ht<*ph(*n« V. Bouthrrn Kall- 

way-Carfdiim Diviniori, 64 8.10. 501, 
82 K.C. 542, 

19. S,C.““**Brown v, IMfdmont Mfg. 

Co., 86 B.W. 814, 102 «,C. 221, 

Duty to innpfct for latrnt defect» 
gcnorally «ee «upra S 381, 

n. T«x.—f;ulf Htaten Tei. Co. v. 
Rvcttn, Civ.App., m B.W. 289. 

la. Ark.—Bradiey I,.umh<T Co. of 
ArkanoaK v. Clanton, 147 S.W.2d 14, 
201 Ark, 657—National IlrllninK 
Co. V. Wreyford, 74 S.W.2d 633, 
189 Ark. 598. 

13. Ark,—National Xleftninff Co. v. 
Wreyford, «upra—Woodley Petro¬ 


leum Co. V. Willis, 290 S.W. 953. 
172 Ark. 671. 

Ky,—^Oorpus Juris cited ia Nashville, 
C. & St. L. Ry. Co. V. Cleavor, 118 
S.W.2d 748. 751, 274 Ky. 410. 

Mo,—Macklln v. Pogel Oonst Co., 31 
S.W.2d 14, 326 Mo. 38. 

39 C.J. p 797 note 25. 

14. Ark.—Missouri Pac. R. Co. v. 
Brown, 116 S.W.2d 1083. 195 Ark. 
1060—Owosso Mfgr. Co. v. Dren- 
man, 31 S.'W'.2d 762, 182 Ark. 389. 

Ind.—Chioago. I. & L. Ry. Co. v. 
Younger, 175 N.B. 290, 93 Ind.App. 
276. 

15. Ark.—Missouri Pac. R, Co. v. 
Brown, 115 S.W.2d 1083, 196 Ark. 
1060—National Refining Co. v. 
Wreyford. 74 S.W.2d 633. 189 Ark. 
698—OWOS.SO Mfg. Co. v. Drennan, 
31 S.W.2d 762. 182 Ark. 380—Wood- 
loy Petroleum Co. v. WUlis, 290 S. 
W. 953, 172 Ark. 671. 

Ind.—Chicago, I. & h. Ry. Co. v. 

younger, 175 N.E. 290, 93 Ind.App. 

I 276. 

; iCy .—Corpns Juris cited tn Nashville. 
C. & St. L. Ry. Co. V. Cleaver. 118 
S.W.2d 748, 751, 274 Ky. 410. 

Mo.—Crowell v. St, Louis Screw Co., 
293 S.W. 521, 220 Mo.App. 728. 

39 C.J. P 797 note 26, p 771 note 84. 

On reaso&able dlfferenoe of opinlon 

as to danger, the text rule applies.— 
Cross V. Slddall, 193 S.R 124, 184 S. 
C. 508—Stephens v. Southern Rail- 
way-Carolina Division, 64 S.E, 601, 
82 S.C. 542. 

Beliaxioe on superiors 

(1) An employee ordinarily has a 
right to assume that he may safely 
act under the direction of a foreman 
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or other superior, notwithstanding 
his own misgivings. 

U.S.—Great Northern Ry. Co. v. 

Wojtala, C.C.A,Mont., 112 P.2d 609. 
Mont.—Palmer v. Great Northern Ry. 
Co., 170 P.2d 768—Leonidas v. 
Great Northern Ry. Co., 72 P.2d 
1007, 105 Mont. 302, afflrmed 59 S. 
Ct. 51, 305 U.S. 1, 83 L.Ed, 3. 

(2) He is not barred from recov- 
ering for injuries received in obeying 
such commands because he could 
justify disobodience of tho order.— 
Palmer v. Great Northern R. Co., 
supra—Leonidas v. Great Northern 
Ry. Co., supra. 

X6. Mont.—Palmer v. Great No^th-^ 
ern Ry. Co., 170 P.2d 768—Leonidas 
V. Great Northern Ry. Co., 72 P.2d 
1007, 105 Mont, 302, afflrmed 59 S. 
Ct. 51, 305 U.S. 1, 83 L.Ed. 3. 

39 C.J. p 797 notes 26, 27. 

X7. Ga.—Central of Georgia R. Co. 
V. Lindsey, 110 S.E. 636, 28 Ga, 
App. 198. 

39 C.J. p 797 note 28. 

X8. Cal.—Maurice v. State, 110 P. 

2 d 706, 43 Cal.App.2d 270. 

111.—Chicago Anderson Pressed-Brlck 
Co. V. Sobkowiok, 36 N.E. 572, 148 
111. 573. 

Kan.—Pangmeier v. Missouri Pac. R. 

Co., 236 P. 660, 118 Kan. 701. 

N.C.—Cherry v. Atlantic Coast Line 
R. Co., 93 S.E. 783, 174 N.C. 263— 
Plgford V. Norfolk Southern R. 
Co., 75 S.E. 860, 160 N.C. 93, 44 L. 
R.A.,N.S., 865. 

39 C.J. P 797 note 30. 

19. Ark.—Louls B, Siegel & Co. v. 

Moore, 161 S.W.2d 387, 204 Ark. 60. 
Okl.—Missouri-Kansas-Texas R. Co. 
V. Highflll, 293 P. 182, 146 Okl. 84, 
certiorari denied 61 S.Ct. 483, 283 
U.S. 834, 75 L.Ed. 1446. 



MASTEB ANB SERYANT 


56 C.o.S. 


§ 400 


§ 400. -Requisites and Sufficiency of 

Command 

In ordep for a command or order to relieve a serv¬ 
ant from the assumption of risk, it must be gtven by 
the master or an authorized representative, and be 
:lear, unequivocal, and specific. 

The general rule, discussed supra § 398, under 
which a servant is absolved from the assumption 
of risk if he acts in compliance with commands or 
threats of the master, applies as well when the com¬ 
mand, order, or threat is given by a vicc principal 
or other authorized agent as when it is givcn by 
the master ;20 but where the order is givcn by a 
fellow servant, or other person without authority 
to do so, the servant is not thereby rclicvcd of the 
assumption of risk in complying with the order,2i 
especially where in obeying the order the servant 
disobeys rules for work promulgated by the mas- 

ter.22 

The order must be ciear and unequivocal^S and 
specific.24 If the order is mcrely to do work inci¬ 
dent to the Service, in the way usual to the serv¬ 
ant, he is not relieved of the assumption of risk by 
the order.25 Where an order is nothing more in 
effect than a general direction to perform certain 
work, without requiring the work to be done in a"ny 
particular manner, but leaving the method to be 
pursued to the discretion of the servant, the order 
will not impose on the master any greater responsi- 
bility than he ordinarily incurs, or relieve the serv¬ 
ant of the assumption of risk if the circumstances 
attending the performance of the work are such as. 


without the order, would impose on the servant the 
assumption of risk.26 An ordinary administrative 
direction as to use a way givcn by one who is not so 
locatcd as to know its condition has becn held not 
to relieve the servant from assumption of risk in 
carrying out such direction.^7 A general order to 
hurry up the work docs not relieve the employee 
from his assumption of risk.^s 

§ 40 L Effect of Knowledge and Apprecia- 
tion of Danger 

a. In general 

b. Servantes fear of losing cmployment 

c. Overexertion on part of servant 

a. In General 

Whare the servant knows and appreclates the danger 
of t‘h© work he undcrtakes or the danger incident thereto 
is so obvious and imminent that an ordinarily prudent 
man would not undertake the work, he assumes the risk 
although the work is undertaken by virtue of express 
commands or threats of the master. 

Where the servant knows and appreciates the 
danger of the work he undertakes or the danger 
incident thereto is so obvious and imminent that an 
ordinarily prudent man would not undertake the 
work, he assumes the risk although the work is un¬ 
dertaken by virtue of express commands or threats 
of the master and especially is this true where 
the servant has becn warned of the danger and giv- 
en particular instructions how to do the work.30 
Having this knowledge and appreciation, the serv¬ 
ant cannot be said to rcly on the assuranec that the 


20 . Ark.—Dickinson v. Mooneyham, 
203 S.W. 840, 136 Ark. 606. 

39 C.J. p 798 note 33. 

21 . Vt.—Cross V. Passumpsic Pibre 
Leather Co., 98 A. 1010, 90 Vt. 397. 

39 C.J. p 708 note 35. 

22. Mlss.—Natehez Cotton Mill Co. 
V. McLain, 33 So. 723. 

23. Ky.—Hazard Coal Co. v. Wal- 
lace, 206 S.W. 692, 181 Ky. 636. 

39 C.J. p 798 note 37. 

24. “Special order*’ has been defined 
as a command or instruction to a 
servant to do a specific thing in a 
particular way, pointing out the de- 
talls as to time and manner of per¬ 
formance.—Standard Cernent Co. v. 
Minor, 100 N.E. 767, 769, 64 Ind.App. 
301. 

25. 111.—^Kolp V. Decatur R. «& Llght 
Co., 145 m.App. 646—Linderman 
Box & Veneer Co. v. Thompson, 
127 Ill.App. 134, 

26. N.H.—Gellnas v. J. J. Newberry 
Co., 8 A.2d,763, 90 IST.II, 312. 

39 C.J. p 798 note 39. 


General and special orders dlstin- 
guished 

Ind.—Standard Cernent Co. v. Minor, 
100 N.E. 76G, 769, 54 Ind.App. 301. 

27 . Wls.—^Kendzewski v. Wausau 
Sulphate Fibre Co., 14$ N.W. 516, 
156 Wis. 462. 

28. U.S,—Chesapeake & Ohio R. Co. 
V. Kuhn, Ohio, 62 S.Ct. 45, 284 U. 
S. 44, 76 L.Ed. 167. 

Neb.—Christenson v. Union Pac. R. 
Co., 290 N.W. 246, 137 Neb. 638, 
certiorari dismissed 61 S.Ct. 825, 
312 U.S. 710, 86 L.Ed. 1142. 

29. U.S.—Chicago, M. St. P. & P. R. 
Co. V. Busby, C.C.A.Mont., 41 F.2d 
617. 

Ark.—Benedum-Trees Oil Co. v. Sut- 
ton, 130 S.W.2d 720, 198 Ark. 699— 
McEachln & McEachi-n Const. Co. 

, V. Burks, 76 S.W.2d 794, ISO Ark. 

' 947—Standard Pipe Line Co. v. 
Gwaltney, 63 S.W.2d 697, 186 Ark. 
230. 

pel.—Uerrickson v. Commissioners 
of Town of Harrington, 138 A. 645, 

, 3 W.W.Harr. 412. 

Ga.'—Louis ville & N. R. Co. v. 
Crapps, 8 S.E.2d 413, 62 'Ga.App. 
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437—Abercrombie v. Ivey, 200 S.E. 
661, 69 Ga.App. 296—Western & A. 
R. R. y. Edwards, 148 S.E. 628, 40 
Ga.App. 66—Barrow County Cotton 
Mills V. Burton, 132 S.E. 128, 36 
Ga.App. 90. 

111,—Bcard v. Baltimore & O. R. Co., 
243 Ill.App. 537. 

Ind.—Chicago, I. & L. Ry. Co. v. 
Younger, 175 N.E. 290, 93 Ind.App. 
276. 

Kan.—^Rush v, Brown, 109 P.2d 84, 
163 Kan. 69. 

Ky.—Nashville, C. & St. L, Ry. Co. v. 
Cleaver, 118 S.W.2d 748, 274 Ky. 
410. 

Mo,—McCormick v. W. L. Hutchlson 
Electric Co„ 31 S.W.2d 971, 326 
Mo. 380. 

S.C.—^Hice V. Uobson Lumber Co., 
186 S.E. 742, ISO S.C. 25.9. 

39 C.J. p 798 note 41, p 794 note 7. 

Temporary forgetftilneas under 
hurry-up order doos not relieve the 
servant from the assumption of risk. 
—Stanke v. Spokane, C, D. & P. R. 
Co., 43 P.2d 961, 181 Wash. 472. 

3:5. lowa.—Gorman v. Mlnneapolls & 
St. L. R. Co., 90 N.W. 79, 117 lowa 
720. 
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MA8TEB AND SERVANT 


danger does not exist^l and has no right to assume 
that in obeying ordcrs hc will not be subjcctcd to 
unnoccssary poril and that the work whicli hc is 
conimandcd to do may be performed with rcason- 
ablc safcty.2^ On thc otlicr hancl, Ihc mere fact 
that thc servant knows that there is some danger 
will not defeat his right to rccovcr if in obeying 
hc has acted with ordinary care under the circum- 
stance.s.''^^ [t has also bcen said that in determining 
whether a servant assiimcd the risk of obeying his 
mastcr’s ordcrs and continuing in Service after 
knowl(‘(lgc of the danger in so doing, thc degree 
of danger, thc extent of thc cmploycr’s apprcciation 
theroof, and thc necessity of doing the work are 
to be considcred,'^4 that there is no absolute 
nih; for determining thc question,^^ although gen- 
craHy the servant does not assume thc risk unlcss 
thc danger is so obvious that one of ordinary pru- 
dcncc would not incur it.^® When a servant con¬ 
tinues to work with an appliance under a peremp- 
tory order of thc employcr, although knowing the 
dangers incident to its uso, it has bcen held that the 
cmployer is estopped to assert thc defense of as- 
sumption of riskp‘7 whether or not such order was 
accompanied by an assurancc of safety.®® 

The gencral riilc has bcen appliod frcquently 
in rospeet of dangerous or defective machincry, 
tools, and ai)pliances,’'^9 places of workj^^O insuffi- 
cient force for work,^i ncgligcncc of other serv- 


§ 401 

ants,42 and also in respect of dangerous methods 
of work.^® 

Usc of phy sic al force hy master. Where actual 
or constructive physical force is used to compel a 
servant to do the work, he does not assume the risk 
although hc fully knows and appreciates the dan¬ 
gers involvcd.'^^ 

b. Servanfs Fear of Losing Employment 

The general ruie is that if the servant undertakes 
the performance of work, the danger of which he fully 
comprehends, the fact that he undertakes it unwillingly 
and for fear of losing his employment, or of incurring the 
displeasure of the master, will not relleve him of the as- 
sumption of risk incident thereto. 

According to the wcight of authority, if the serv¬ 
ant undertakes the performance of work, the dan¬ 
ger of which he fully comprehends, the fact that he 
undertakes it unwillingly and for fear of losing his 
employment^® or of incurring the displeasure of the 
master'^® will not relieve him of the assumption of 
risk incident thereto; but there is also authority 

to thc contrary.47 

c. Overexertion on Part of Servant 

A servant has been held to assume the risk of injury 
by overexertion although he does the work under the ex- 
press order of the master. 

The rulc, discussed supra § 390, that a servant as¬ 
sumes thc risk of injury to himsclf, sustaincd by 


3X. Ill.-IOJgin, ,r, ^ B. K. Oo. v. 'My- i 
ora, «0 N.B. H07, 226 IU. 36«. 

Ind.—Chit-ap), I, L. K. Co. v. Sand- 

«ra, 86 K.B. 43(l, 42 Ind.App. 686. | 

Aasuraixoe of sftfety is Immatorlal | 

Gii.—Harrow County Cotton Mill.s v. i 
Burton. 132 «.B. 128, 35 Ga.App. 
30 . 

Z2. Ind.—ChicaKO, I. & I... H. Co. v. 
«andora, 86 N.K. 430, 42 Ind.App. 
686-—Bhavor v. Home Tol. Co., 76 
N.B. 288, 36 Ind.App. 233, 114 Am. 
S.R, 373. 

33. lil,—Chloapro Andoraon Prcaaod- 
Briolc Co. V. Sobkowiak, 36 N.B. 
672, 148 ni. 673—Worthcy v. Clevo- 
land, C., C. & St. L. Ry. Co., 261 
lll.App. 685. 

30 OJ. i> 766 note 10. 

34. S.C.—Tuttle V. Hanokol, 183 K.R, 
48 J, nn 60—McBmyor v. Vir¬ 
gin ia-Caro lino Chemical Company, 
71 B.M. 980, 89 S.C. 387. 

35. S.C,—Tuttle V. Hanckftl, 183 S.B. 
484, 179 S.C. 60—McBrayer v. Vir- 
fflnla-Carrdine Chemical Company, 
71 W.K. 980, 89 S.C. 387. 

30. S.C.—Tuttle V. Hanckel, 183 S.B. 
4 84, 179 S.C. 60—McBrayer v. Vir- 
fflnia-Carolino Chemical Company, 
71 S.R 980, 89 S.C. 387. 

87* Ohlo.—Maslek v. Penrtsylvania 

m C.J.S.-78 


R. Co., 160 K.B. 623, 26 Chio App. 
520, afHrmed Tenn.sylvania R. Co. 
V. Maslek, 163 N.30. 302, 118 Chio 
St. 644. 

38. Ohio.—Maslek v. Pennflylva-nia 
R, Co., 160 ISr.B. 623, 26 Ohio APP- 
520, afnrmed Pennsylvanla R. Co. 
V. Maslek, 163 N.E. 302, IIS Ohio 
St. 644. 

39. Maas.—Russell v. Tillotson, 4 N. 
K. 231, 140 Mass. 201. 

39 C.J. p 799 note 46. 

40. Ga.—Barrow County Cotton 
Mills V. Burton, 132 S.E. 128, 35 
Ga.App. 90. 

39 C.J. P 799 note 47, 

41. lowa.—Rhrenberprcr v. Chicago, 
R. I. & P. R. Co., 166 N.W. 736, 182 
lowa 3 339, 10 A.L.R. 1388. 

39 C.J. p 799 noto 48. 

Insumcient force for work in goncral 
seo supra § 308. 

42. Ga.—Southern R. Co. v. Sim- 
mons, 100 S.B. 6, 24 Ga.App. 96. 

43. Ky.—Louisvillc & N. R. Co. v. 
Williams, 194 S.W. 920, 175 Ky. 
679. 

39 C.J. P 800 note 60. 

44 . N.Y,—Kldridge v. Atlas Steam- 
ship Co., 32 K.E. 66, 134 N.T. 127. 

' 39 C.J. p 800 note 53. 
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45. Miss.—Louisville & N. R. Co. v. 

Rua-sell, 144 So. 478, 164 Miss. 529. 
39 C.J. p 800 note 65. 

Aswurance of safety couplod with 
throal of dl.«»missal sce infra S 404. 
Carryin^ pisto! 

The fact that, as a condition of 
employment, the employoe is re- 
qulred to carry 'a pistol in his work 
does not constitute dureas which ro- 
lieves him of the assumption of risk 
with rospeet to the carryinff of ^ pls- 
tol.—Kewman v. Grimn Foundry & 
Machine Co., 144 S.E. 386, 38 Ga.App. 
618. 

40. Mo,—^Ryan v, Lfea, App., 249 S. 
W. 685. 

47, Miss.—Gross v, Knrn, 193 So, 
783, 187 Miss. 679—TSvorett Hard¬ 
ware Co. V, Shaw, 172 So. 337, 178 
Mias. 476, sugffostion of error de- 
nied 173 So. 411, 178 Miss. 476. 

30 C.J. P 800 note 57. 

Employee need not gult Job 
In applyin;^ the doctrine of as¬ 
sumption of risk, the court does not 
reciuirc that an employee Quit his 
job rathor than do somethingr which 
he knows or ought to know Is dan- 
gorous.—Blair v. Baltimore & O. R 
Co., Pa., 65 S.Ct. 646. 323 U.S. 600, 
^9 L.Eld. 450. 
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reason of his overtaxing his strength or powers of 
endurance in doing the work for which he was em- 
ployed, where the occasion presented no emergency 
requiring hasty action, has been held to apply not- 
withstanding the servant does the work under the 
express command of the inaster,4S at least where 
no assurance of safety has been given and nothing 
has been said which is likely to mislead or misrep- 
resent the situation.^^ It has also been held, how- 
ever, that where the cause of the injury is the fail- 
ure of the employer to furnish sufficient help, he 
is not relieved from liability for an injury resulting 
from overexertion on work done pursuant to or- 
ders, after protest by the employee or a request by 
him for additional help.^® This has been held espe- 
cially true where the command to do the work is 
accompanied by a threat of discharge on failure 
of the employee to obey the command.51 

If the employee acts under orders in an emergen¬ 
cy for the purpose of preventing loss of life or 
property52 or otherwise without opportunity to de¬ 
liberate or consider the datnger to himself,53 he has 


been held to be relieved from the assumption of 
risk from overexertion. 

§ 402. - Remaining in Service after No- 

tice or Complaint 

If a servant fully appreciates the dangers Involved 
he assumes the risk of complying with the master^s or- 
der after complalning of the defects or dangers. 

Although the servant has given notice and com- 
plained of the defect or danger, he assumes the risk 
where he is fully aware of, and appreciates, the 
danger to be incurred in obeying the master’s or- 
der,64 or where the danger in obeying the master^s 
order is so manifest, obvious, and imminent that a 
person of ordinary prudence and caution would not 
incur it;55 and this is true although the servant 
does the work under protest^s and although he was 
told that disobedience of the order would resuit in 
his discharge.57 Even the direct and immediate or¬ 
der of the master will not justify a servant in rash- 
ly exposing himself to a known and obvious dan¬ 
ger.® ^ 


48 . Ark.—^Kansas City Southem Ry. 
Co. V. Holder. 127 S.W.2d 807, 198 
Ark. 127. 

D.C.—Baker v. Sterrett Operatinr 
Service, 40 P.2d 790, 69 App.D.C. 
278. 

Ky.—^Corpus Jnris olted ia Nash ville, 
C. & St L, Ry. Co. V. Cleaver, 118 
S.W.2d 748, 763, 274 Ky. 410. 

S.C.—^Weatherford v. Fiske-Carter 
Const Co., 189 S.E. 224, 182 S.C. 
294. 

39 C.J. p 800 note 69. 

48 . Minn.—Stenvogr v. Minnesota 
Transfer Co., 121 N.W. 903, 108 
Minn. 199, 25 L.R.A.,N.S., 362, 17 
Ann.Cas. 240. 

Assurance of safety generally see 
infra §§ 404-406. 

Servant, yieldizLgr np his own. judg- 
meat as to whether his physical 
strength is sufficient to lift object 
not obviously impossible to lift in 
order to obey specific and emphatic 
command of his boss after having 
opportunity to consider, assumes ali 
responsibility for resulting injury 
and sufEers conse<iuences, in absence 
of emergency.—Nas-hville, C. & St L. 
Ry. Co. V. Cleaver, 118 S.‘W.2d 74*8, 
274 Ky. 410. 

50. Miss.—Everett Hardware Co. v. 
Shaw, 172 So. 337, 178 Miss. 476, 
suggestion of error denied 173 So. 
411, 178 Miss. 476. 

Mo.—Johnson v. Boaz-Kiel Const. 

Co., App., 22 S.W.2d 881. 
NegUgence as hasis for mle 
.(1) Regarding assumption of risk, 
it was duty of employer who ordered 
work done to know whether em¬ 


ployee and help provided could safe- 
ly do the work.—^Macklin v. Fogel 
Const Co., 31 S.W.2d 14, 326 Mo. 
38. 

(2) Employee does not assume 
risk of Injury resulting from over¬ 
exertion, when employer, on threat 
of discharge, ordered him to do work 
alone, for which assistance was 
needed, since injury resulted from 
foreman’s negligence.—Goodyear, 

Tellow Pine Co. v. Mitchell, 149 So. 
792, 168 Miss. 162, suggestion of 
error overruled 150 So. 810, 168 

Miss. 152. 

51. Miss.—^Everett Hardware Co. v. 
Shaw, 172 So. 337, 178 Miss. 476, 
suggestion of error denied 173 So. 
411, 178 Miss. 476—Goodyear Yel- 
low Pine Co. v. Mitchell, 149 So. 
792, 168 Miss. 152, suggestion of 
error overruled 150 So. 810, 168 
Miss. 152. 

52. Ky.—-Nashville, C. & St. L. Ry. 
Co. V. Cleaver, 118 S.W.2d 748, 274 
Ky. 410. 

53. Ky.-—Nashville, C. & St. L. Ry. 
Co. V. Cleaver, supra, 

54. Tex.—Gilmartln v. Kilgore, Civ. 
App., 114 S.W. 398. 

39 C.J. p 800 note 62. 

Without full appreciation of danger 
see supra § 399. 

55. Ark.—Louis B, Siegel & Co. v. 
Moore, 161 S.W.2d 387, 204 Ark. 
50. 

111.—Chicago Anderson Pressed- 

Brick Co. v. Sobkowiak, 36 N.E. 
672, 148 IU. 573. 
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N.C.—Cherry v. Atlantic Coast Line 
R. Co., 93 S.E. 783, 174 N.C. 2i63— 
Pigford V. Norfolk Southem R. 
Co., 76 S.E. 860, 160 N.C. 93, 44 L. 
R.A.,N.S., 865. 

39 C.J. p 798 note 31, p 800 note 63, 
SzperlexLced emplayee 

(1) Where experienced section la¬ 
borer informed foreman that more 
men were needed to lift motor truck 
to get it on the rail and the fore¬ 
man promised no additional assist¬ 
ance and told the men to raise the 
truck, the laborer in assisting in 
raising the truck without attempting 
to remove tools and equipment, as- 
sumed the risk involved.—Guerierro 
V. Reading Co., 29 A.2d 510, 346 Pa. 
187. 

(2) Employee who had been en- 
gaged for years in tightening or 
loosening caps on locomotive boilers 
was held, notwithstanding foreman's 
direction to employee, after examin- 
ing wrench which employee com- 
plained was too large, to return to 
his work, to have assumed risk in- 
cidental to use of wrench.—Moham- 
med V. New York, N. H. & H. R. R., 
195 N.E. 119, 290 Mass. 219. 

56. Ky.—Nashville, C. & St. L. Ry. 
Co. V. Cleaver, 118 S.W.2d 748, 274 
Ky. 410. 

Tex.—Gilmartin v. Kilgore, 114 S.W. 
398, '52 Tex.Civ.App. 177. 

57. Pa.—Miller v. Standard Steel 
Car Co., 106 A. 82, 263 Pa. 9. 

58. Ga.—^International Cotton Mills 
v. Webb, 96 S.E. 16, 22 Ga.App. 
309. 
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§ 403. Effect of Equal or Superior Knowl- 
edge of Servant 

A servant has been held to assume the risk of obey- 
ing the master's orders if he has equal or better means 
of knowledge than the master of the danger of so doing. 

It has been held that where the servant has equal 

6. Assuranoes or Rep 

§ 404. In General 

As a general rule an assurance of safety by the mas- 
ter absolves the servant of the assumption of risk, uniess 
the danger is so obvious and imminent that an ordloarily 
prudent person wouid not do the work. 

A servant does not assume the risk of injury from 
dangers incident to his employment or from defects 
in the place of work, tools, machinery, or appliances 
where, with or without complaint by the servant, 
the master or his representative has assured him 
that the work may be done safely,^! or has prom- 
ised to take precautions to protect the servant from 


or better means of knowledge than the master of 
the danger of obeying the master^s order, he as¬ 
sumes the risk of so doing.®^ It is only where the 
servant is misled by the order that the exception 
to the doctrine of assumption of risk exists.®^ 

■SENTATIONS OP MaSTES 

injury while working,62 uniess, as hereinafter dis- 
cussed in this section, the danger of doing the work 
is so obvious and imminent that a person of ordi- 
nary prudence wouid not have attempted it, or un¬ 
iess there is a showing of a new condition following 
the assurance of the master that wouid bring the 
servant within the general rule governing assump¬ 
tion of risk.63 The rule is not limited to youthful 
or inexperienced servants,64 and it may apply where 
there is doubt in the servantes mind as to the safety 
of doing the work,65 or even where he knows that 
there is some danger.®® Where assurances of this 


59. Atk.—Benedum-Trees Oil Co. v. 

Sutton, 130 S.W.2d 720, 198 Ark. 
699—OoriMis Jarls quoted ia Kan- 
sas City Southern Ry. Co. v. Hold- 
er, 127 S.W.2d 807, 809, 198 Ark. 
127—National Refining: Co, v. 

Wreyford, 74 S.W.2d 633, 189 Ark, 
698. 

Ga.—Abercrombie v. Ivey, 200 S.E. 

551, 69 Ga.App. 296. 

39 C.J. p 801 note 68. 

Equal or superior knowledgre gener- 
ally see supra § 391. 

Conilictlag' orders 
When confronted with the conflict- 
inff orders of a superior and one 
who is merely temporarily acting as 
such, the employee must rely on the 
order of the superior, or assume the 
risks, when he is in as good a posi- 
tion as the aoting superior for as- 
certaining or understanding the sit- 
uation.—Lloyd v. Norfolk & W. Ry. 
Co., 146 S.E. 372, 161 Va. 409. 

60. 111.—Mynor v. Hammar Bros. 
White Lead Co., 173 Ill.App. 607. 

61. Ark.—Neely v. Goldberg, 114 S. 
W.2d 455, 196 Ark. 790. 

Ga.—Louisville & N. R. Co. v. 
Crapps, 8 S.E.2d 413, 62 Ga.App. 
437—Atlanta, B. & C. R. Co. v. 
King, 189 S.E. 680, 56 Ga.App. 1. 
Ky.—^Helton v. Gunn Coal Mining 
Co., 79 S.W.2d 695, 268 Ky. 168. 
Mo.—Corpus Juris cited la Schaum 
V. Southwestern Bell Telephone 
CO., 7'8 .S.W.2d 439, 444, 336 Mo, 
228. 

Wash.—Jones v. Baker, 35 P.2d, 1103, 
179 Wash. 26. 

39 C.J. p 801 note 71. 

Reasoa for rule 

(1) Servant has a right to rely on 
mature judgment of his superior. 


Ky.—Helton v. Gunn Coal Mining 
Co., 79 S.W.2d 696, 258 Ky. 168. 
Mich.—Newell v. Detroit, T. & I. R. 

Co., 205 N.W. 679, 232 Mich. 628. 
Pa.—Moseley v. Reading Co., 146 A. 
293, 295 Pa. 342. 

(2) An employer cannot lull his 
employee into a sense of security by 
an assurance of safety, and then 
escape liability for injuries resulting 
to employee because of relying on 
that assurance, and in such cases 
employee does not assume the risk.— 
Neely v. Goldberg, 114 S.W.2d 455, 
195 Ark. 790. 

Crossing brldge 

Where an oil dealer's manager 
specified route to be taken by em¬ 
ployee in delivering truckload of oil 
and assured employee that private 
bridge on route was safe and that 
employee could safely pass over 
bridge with truck loaded to its full 
capacity, employee did not assume 
the risk.—Neely v. Goldberg, supra. 

; Abrogatlon of contract 

Servanfs implied agreement to as¬ 
sume known risks of employment 
may be’ abrogated by express or .im¬ 
plied agreement to contrary, as 
where servant complains to master 
that tool appears to be dangerous 
and master commands him to pro- 
ceed with work and assures him 
there is no danger.—^Atlanta, B. & 
C. R. Co. V. King, 189 S.E. 680, 65 
Ga.App. 1. 

ea, XJ.S.—Odell Mfg. Co. v. Tib- 
betts, N.H., 212 P. 662, 129 C.C.A. 
188. 

39 C.J. p 802 note 72. 

Promise to remove danger or reme- 
dy defects after complaint by serv¬ 
ant see supra § 396. 
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63. Wash.—Beseloff v. Strandberg, 
113 P. 250, 62 Wash. 36. 

39 C.J. p 802 note 74. 

Changing condition generally see su¬ 
pra §§ 373, 376. 

64. Ky.—North East Coal Co. v. 
Hunley, 174 S.W. 732, 163 Ky. 817. 

Assumption of risk by youthful or 
inexperienced servant generally 
see infra §§ 412-420. 

65. Minn.—Blume v. Ballis, 291 N, 
W. 906, 207 Minn. 393. 

Suppositiou of superior knowledge 
Servant may rely on assurance of 
the master that it is safe for the 
servant to do the work, on the sup- 
position that the master has superior 
knowledge.—Blume v. Ballis, supra. 
Complaint of others 
Where employee did not know con¬ 
dition, he was warranted in believing 
foreman*s statement that it was safe 
to continue work when others com- 
plained, and he did not assume risk, 
—Pipal V. Grand Trunk Western Ry, 
Co., 173 N.E. 372, 341 IU. 320, cer¬ 
tiorari denied Grand Trunk Western 
Ry. Co. V. Pipal, 61 S.Ct. 486, 283 
U.S. 838, 76 L.Ed. 1449. 

Sonest dlfference of oplnlon, 

Employee does not assume risk of 
employment where there is basis for 
honest difCerence of opinion as to 
safety of Instrument furnished by 
master, or of manner of performing 
work and servant surrenders his 
judgment of unsafety in reliance on 
master's superior judgment.—Hice v. 
Dobson Lumber Co., 185 S.E. 742, 180 
S.C. 259—Scott V. International Agr, 
Corporation, 184 S.E. 133, 180 S.C. 1, 

66. Ark.—Mama Coal Co. v. Dodson, 
217 S.W. 476, 141 Ark. 438. 

Mo.—Burkard v. A. Leschen & Sons 
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character have been given, the servant is under no 
duty to make an inspection for the purpose of 
"'checking up” thereon,^? or for the purpose of dis- 
covering latent defects or dangers.®® 

On th-e other hand, if the servant is fully aware 
of the risk he runs in doing the work,®9 or if the 
Work is so obviously dangerous that a person of 
ordinary prudence would not undertake it,*^^ the 
servant assumes the risk in so doing regardless of 
any assurances of safety made by the master or his 
representative, notwithstanding he undertakes the 
Work reluctantly and under a threat of dismissal 
for failure to do so.*^^ It has also generally been 
held that the servant is not relieved of the assump- 
tion of risk by assurances of safety by the master 
or his representatives where the servant has equal'^2 
or better'^3 means of knowledge than the master. 

Reliance on assurances. In order to relieve the 
servant of assumption of risk, there must be reli¬ 
ance on the assurances.'^^ It is not sufficient that 
the judgment of the master or his representative 
be merely in confirmation of that of the servantJS 
If the servant does not rely on the assurance, the 
action stands as if no assurance had been given.*^® 

By whom assura^tces given. In order to have the 
effect of relieving the serpant of assumption of risk, 
it is essential that the assurances should have been 
given by the master or by some one who authori- 
tatively represented him.*^^ He is not entitled to 


rely on a representation or assurance made by a 
fellow servaht.*^^ However, the assurance to an 
employee, by another employee having charge of an 
appliance, that it was all right may be relied on as 
the assurance of the master.'^^ 

Simple tooh. If the tool and its uses are so sim¬ 
ple that any defects in the tool or dangers in its use 
are equally and obviously apparent to the master 
and servant, it has been, held that an assurance of 
safety does not relieve the employee of the assump¬ 
tion of risk.so It has been held, however, that a 
servant may rely on the master^s assurance that an 
appliance is not defective, although it is a simple 
tool.81 

§ 405. What Constitutes Assurance of Safety 

In order to absolve the servant of the assumption of 
risk. the assurance of safety must be such as reasonably 
to aliay the servantes fears and subordinate his Judgment 
to the superior knowledge of the master. 

An assurance of safety which will absolve the 
servant from the assumption of risk must be such 
that under the given circumstances it is reasonably 
calculated to allay his fears and subordinate his 
judgment to the superior knowledge of the mas- 
ter.S2 It is not hecessary/ however, that the mas¬ 
ter shall in terms assure the servant of the safety 
of the work, it being sufficient if, under the cir¬ 
cumstances, his acts and words are in effect an 
assurance of safety.S3 An assurance of safety 


Rope Co., 117 S.W. 35, 217 Mo. 
466. 

Knowledge of risk without appre- 
ciation of danger generally see 
supra § 389. 

Ind.—United Coal Min. Co. v. 
Daugherty, 96 N.B. 477, 61 Ind. 
App. Ii6'5. 

Ky.—Carter Coal Co. v. Pilipeck, 201 
S.W. 468, 180 Ky. 94. 

68. S.C.—Stogner v. Great Atlantic 

& Tea Co., 192 S.E. 4P6, 

184 S.a 406. 

69. Mich.—Burgess v. Humphrey 
Bookcase Co., 120 N.W. 790,' 156 
Mich. 346. 

39 C.J. p 802 note 79. 

Bntry into Tdoiler dmm 
Employee dying from heat stroke 
on entering hoiler drum was held to 
have assumed the risk, notwith¬ 
standing superior's assurances.— 

Kentucky Utilities Co. v. Clayton's 
Adin'x, 28 S.W.2d 497, 234 Ky. 454. 

70. Ky.—^Helton v. Gunn Coal Min¬ 
ing Co., 79 S.W.2d 695, 258 Ky. 
168—Louis ville & N. R. Co. v. 
Gross, 272 S.W. 57, 209 Ky. ,1. 

Tenn.—^Nashville Bridge Co. v. Hud- 
gins, 137 S.W.2d 327, 23 Tenn.App. 
677. 

39 C.J. p 802 notes 73, 80. 


71. Mass.—Burke v. Davis, 76 N.E. 
1039, 191 Mass. 20, 114 Am.S.R. 
591, 4 L.R.A.,]Sr.S., 971. 

Effect of fear of losing employment 
generally see supra 5 401. 

72 . Ga.—Bowers v. Louisville & N. 
R. Co., 127 S.B. 667, 33 Ga.App. 
692. 

Tenn.—^Nashville Bridge Co. v. Hud- 
gins, 137 S.W.2d 327, 23 Tenn.App. 
677. 

39 C.J. p 802 note 82. 

Equal or better knowledge generally 
see supra § 391. 

73. U.S.—Republic Iron & Steel Co, 
V. Thomasino, Ala., 176 P. 49, 99 
C.C.A, 623, 29 L..R.A.,N.S., 606. 

Tenn,.—Grey Eagle Marble tJo. v. 

Perry, 197 S.W. 674, 138 Tenn. 231. 
Equal or better knowledge in com- 
plying with master^s commands 
see supra § 403. 

74- Ind.—Inland Steel Co. v. Kiess- 
ling, 91 N.E. 1084, 174 Ind. 630. 

39 C.J, p 803 note 84. 

“An assurance of safety . 
is important, only in so far as it in¬ 
duces the servant to act in reason- 
able reliance on the master's judg¬ 
ment as to the safety of doing the 
work rather than his own.“—Blume 
V. Ballis, 291 N.W. 906, 908, 207 
Minn, 393. 


75. N.T.—Tisdale v. Jackson, 144 
N.Y.S. 326, 159 App.Div. 294. 

70. Minn.—Blume v. Ballis, 291 N. 
W. 906, 207 Minn. 393. 

77. Ky.—Lfittle v. Consolidation 
Coal Co., 184 S.W. 873, 16$ Ky, 
5.14. 

39 C.J. p 803 note 86. 

Assm’iaaice by, superior directing 
work is suffleient.—Breslin v. Blair, 
60 S.W.2d 337, 249 Ky. 178. . 

78. IU.—Mynor v. Hammar Bres. 
White Lead Co., 173 Ill.App, 507. 

Tex.—Gulf, C. & S. F. R. Co. v. 
Clemont, Civ.App., 220 S.W. 407, 
affirmed, Com.App., 236 S.W. 714. 

79. Wash.—Benson v. English Lum- 
ber Co., 129 P. 403, 71 Wash; 616. 

80. Ky.—York v. Rockcastle, 284 
S.W. 79, 259 Ky. 11—Cincinnati, 
N. O. Sz T. P. Ry. Co. v. Burton. 
211 S.W. 186, 184 Ky. 6—Turkey 
Foot Lumber Co. v. Wilson, 208 
S.W. 14, 182 Ky. 42—Stirling Coal 
& Coke Co. V. Fork, 131 S.W. 103, 
141 Ky. 40, 40 L.R.A.,N.S., 837. 

81. Mo.—^Wilson v/ Marland Refin- 
ing Co., App., 7 S.W.2d 442. 

82 . Wash.—Jones v. Baker, 35 P.2d 
1103, 179 Wash. 25. 

83. Miss.—^New Orleans & N. E. R. 
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may be impHed from the nature of the directions 
given by the master with regard to the work,^^ 
and it has been held that a failure to warn of dan- 
ger may be a tacit assurance that no uniisual dan- 
ger is to be apprehended.®® A mere expression of 
opinion does not amount to a direction which will 
absolve the servant from the assumption of risk 
otherwise assumed.s^ 


§ 409 

§ 406. Assurances That Repairs Have Been 
Made 

A servant has the right to reJy on assurances that 
defects of which he has complalned have been remedied. 

A servant has the right to rely on assurances 
that defects of which he has complained have been 
remedied, and is entitled to recover for injuries 
caused by the failure properly to repair,87 unless 
the defects are such as to be apparent to one in the 
use of ordinary care.^^ 


MASTER AND SERYANT 


7. Risks outside Scope of Employment 


§ 407. In General 

The determination of whether a servant assumes 
the risks of doing work outside the scope of his 
employmcnt depends to some extent on whether 
in so working he acts voluntarily or in compliance 
with the orders of the master, as discussed infra §§ 
408, 409. The assumption of such risks by an inex- 
pcricnced or youthful employee is considered infra 
§ 420. 

Examine Pocket Parts for later cases. 

§ 408, Voluntary Act of Servant 

Where a servant voluntarily exposes himself to risks 
outside the scope of his regular employment, and is in- 
Jured thereby, he assumes the risks involved. 

Where a servant voluntarily and of his own mo- 
tion exposes himself to risks outside of the scope 
of his regular employmcnt, without or against the 
order of the master or vice principal, and is injured 
th.ereby, the master is not liable, since the servant 
assumes the risks involved^^ v/here he knows and 
appreciates the dangers.^® Especially does this rule 


apply where the act which resulted in the injury 
complained of was done by the servant for his own 
benefit or convenience and not in furtherance of the 
master’s business.^i It also applies, even though 
the act done by, the servant may resuit in benefit to 
the master.92 

§ 409. Compliance with Commands of Mas¬ 
ter 

As a general rule, a servant does not assume the 
risk of doing work outside the scope of his employment 
on order of the master unless he fully appreciates the 
dangers involved; or unless the dangers are so obvlous 
that a reasonably prudent person would not obey the 
order. 

' Where a servant is ordered to perform work out¬ 
side of the scope of his employment, he will not by 
obeying the order necessarily assume the risk in¬ 
cident to the work,^^ even, it has been held, if the 
risks are equally open to the observation of both 
master and servant.^^ There is no implied agree- 
ment that the servant will take on himself the risk 
incident to such Service.Conversely, the mere 


Co. V. Benson, 183 So. 506,- 183 1 
Miss. 171. 

39 C.J. p 803 note 89. 

84. Wash.—Jonos v. Baker, 35 P.2d 
1103, 170 Wash. 25. 

39 C.J. p 802 note 89 [a], [b]. 
Stateuients as to safety 

lf'oreiTian’s statemont to miner, 
who had told foroman of dangerous 
condition of former place, that he 
would be given safe place to work, 
togother with instructions as to how 
work should be performed was 
equivalent to assurance that new 
place, if directions were followed, 
would be safe place to work so as 
to render employer liable for miner’s 
injuries.—Helton v. Gunn Coal Min¬ 
ing Co., 79 S.W.2d 695, 258 Ky. 168. 
Blrectlooas held xLOt assurances 
Mass.—Beggelman v. Romanow, 192 
N.B. 159, 288 Mass. 14. 

Wash.—Jones v. Baker, 35 P.2d 1103, 
179 Wash. 26. 


S5. Mo.—Marsanick v. Luechtefeld, 
App., 167'S.W.2d 637." 

9e!, 111.—Elgin, J. & E. B. Co. v. 

Myers, 80 N.E. 897, 226 111. 358. 

39 C.J. .p 803 note 90. 

Opinion as to oause of pah^ 

Mine foreman’s statements 'that 
he did not think cluinpiTiss of mine 
caused employee’s pains was held 
not assurance that place was safe.— 
Ducjack V. New Jersey-' Zinc Co., 141 
A. 791, 104 N.J.Law 675. 

87. Ark.—Manhattan Const. Co. v. 
Atkisson, 88 S.W.2d 819, 191 Ark. 
920. 

S.C.—Watson v. Coxe Bros. Lumber 
Co., 26 S.E.2d 401, 203 S.C. 125. 

39 C.J. p 803 note 91. 

88. IU.—^Wheeler v. Chicago & W. 
I. R. Co., 108 N.E. 330, 267 111. 
306. 

39 C.J. p 803 note 91. 

89. Ark.—Presley v. Actus Coal Co., 
289 S.W. 474, 172 Ark. 498. 
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Wash,—Blair' v. Kinema Theatres 
of Washington, 277 P. 398, 152 
Wash. 122. 

39 C.J. p 803 note 93. 

90. Mass.—Engel v. Boston Ice Co., 
4 N.E.2a 455, 295 Mass. 428. 

91. Ky.—Illinois Cent R. Co. v. 
Pierce, 194 S.W. 634, 175 Ky. 488. 

39 C.J. p 804 note 94. 

92. Tex.—Marshall & E. T. R. Co. 
V. Sirman, Civ.App., 153 S.W. 401. 

39 C.J. p 805 note 93. 

93. Ind.—McKinndn v. Parrill, 28 
N.B.2d 1008, 111 Ind.App. 343. 

39 C.J. p 805 note 97, 

Compliance with commands in gen¬ 
eral see supra §§ 398-403. 

94. Ind.—Brazll Block Coal Co. v. 
Hoodlet, 27 N.E. 741, 129 Ind. 327— 
McKinnon v. Parrill, 38 N.E.2d 
1008, 111 Ind.App. 343. 

95. Ind.—Cincinnati, H. & I. R. Co, 
V. Madden, 34 N.E. 227, 134 Ind. 
462. 



§ 409 


MASTEE AND SERYANT 


56 C.J.S. 


fact that tlie servant is injured wliile performing 
an act outside of the scope of his employment un¬ 
der the direction of the master or some one repre- 
senting him will not necessarily give him a cause 
of action against the master.^® It has been held 
that the material question is whether the servant 
had sufficient experience or knowledge to un-der- 
stand the hazards of the extra work required of 
hini.97 

As a general rule, where a servant is ordered to 
perform work outside the scope of his employment, 
he is absolved from the assumption of risk, and 
the master is responsible for injuries sustained by 
the servant while acting in obedience to the order,98 
notwithstanding the servantes obedience to the order 
is caused by fear of losing his employment,^9 un- 
less the danger of performing the work ordered is 
known and appreciated by the servant,^ or is so 
obvious and imminent that no reasonably prudent 


person would obey the order, the servant, in such 
case, being chargeable by operation of law with 
knowledge and appreciation thereof.2 The serv¬ 
ant has also been held to assume the risks incident 
to the work, where they are equally open to the 
observation of the servant and the master.^ In any 
event, the servant is freed from the assumption of 
risk only during such time as is reasonable for him 
to learn and appreciate the hazards of his new em¬ 
ployment.'* 

The servant has the right to assume that the 
master will be mindful of his duty and not wantonly 
subject him to peril.^ 

Working in other deparfments, A servant en- 
gaged in one branch of a business cannot be held 
to have assumed risks arising from other connected 
branches of the same business,6 unless the danger 
is known and appreciated by the servant or should 
have been known and appreciated by him.7 


8. Disobedtenoe of Rules, Ordebs, Insteuctions, ob Statutbs, and Use of Appliances for Purposes 

Not Intended 


§ 410. Disobedience of Rules, Orders, In- 
structions, or Statutes 

As a general rule, a servant assumes the risks 1n- 
volved when he vlolates rules, orders, or instructlons of 
the master of which he has knowledge. 

As a general rule, where a servant is injured in 
consequence of the violation of rules, orders, or in- 


structions of the master, he assumes all the risks 
incident thereto.8 The rule does not apply, how- 
ever, where it is shown that the rule violated by 
the servant has been waived or abandoned;^ or in 
cases where the servant has disregarded rules or 
instructions which have not been communicated or 
made known to him.^O Jt has also been held that 


9€. TJ.S.—Hogran v. Northern Paxj. R. 

Co., CC.Mont., 63 F. 519. 

Kan.—Corpna Juils auated in Car- 
ter V. Uhrich, 264 P. 31, 34, 125 
Kan. 192. 

97. 111.—St. Louis Cons. Coal Co, v, 
Haenni, 35 N.E. 162, 1'4(6 111. 614. 

98. Ind.—McKinnon v. Parrill, 38 
N.B.2d 1008. 111 Ind.App. 343. 

Va.—Norfolk & W. Ry. Co. v. Lump- 
kins, 144 S.E. 485, 151 Va. 173. 

39 C.J. p 805 note 2. 

99. Mass.—L»eary v. Boston & A, R. 
Co., 2 N.E. 115, 139 Mass. 680, 62 
Am.S.R. 733. 

39 C.J. p 806 note 4. 

Fear of losing employment generally 
see supra § 401. 

1. U.S.—Reed v. Stockmeyer, Ind., 
74 F. 186, 20 C.C.A. 381. 

Kan.—Corpus Juris guoted ia Carter 
V. Uhrich, 264 P. 31, 125 Kan. 192. 
39 C.J. p 806 notes 2, 3. 

Experience in other employment 
A logger who acceded to superln- 
tendenfs command to render service 
of a wood sawyer assumed the ordi- 
nary risk of such employment, par- 
ticularly in view of evidence that 
logger was an experienced wood saw¬ 


yer.—SIngleton v. McLeod, 8 S.E.2d. 
908, 193 S.C. 378. 

2. Mass.—Goodnow v. Walpole Em- 
ery Mills, 16 N.E. 676, 146 Mass. 
261. 

39 C.J. p 806 notes 2, 5. 

3. 111.—^Barrett Mfg. Co. v. Marsh, 
137 IlLApp. 110—North Chicago St. 
R. Co. V. Conway, 76 IlLApp. 621. 

4. Ind.—Green Engineering Co. v. 
Rosinski, 105 N.E. 938, 67 Ind. 
App. 602. 

5. Ind.—^Loulsville, E. & St. L. Con- 
sol. R. Co. V. Hanning, 31 N.E. 
187, 131 Ind. 528, 31 Am.S.R. 443. 

6. Wis.—Mulcairns v. Janesville, 29 
N.W. 665, 67 Wis. 24. 

39 C.J. p 806 note 9. 

7. Ind.—^Avery v. Nordyke & Mar- 
mon Co., 70 N.E. 888, 34 Ind.App. 
641. 

39 C.J. p 806 note 10. 

8. U.S.—Flannery v. New York, 0. 
& W. R. Co., C.C.A.N.Y., 29 P.2d 
18. 

Ark.—Dozier v. Missourl Pac. R. Co., 
3 S.W.2d 678, 176 Ark. 651. 

39 C.J. p 806 note 12. 

Injuries otlierwise caused 
Assumption of risk arising from 
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a violation of a rule of the employer 
is not available as a defense to an 
action for injuries caused by negll- 
gence not related to the rule which 
the employee violated.—Southern 
Pac. Co. V. Clayton, Tex.Civ.App., 81 
S.W.2d 788, error refused, certiorari 
denied 56 S.Ct. 155, 296 U.S. 631, 80 
L.Ed. 448. 

'ZTegligence of other employee 

Employee violating employer's 
rules does not necessarily assume 
risk of other employees' negllgence. 
—Southern Ry. Co. v. Smith, 137 
So. 398, 223 Ala. 583. 

9. N.C.—^Mason v. Richmond & D. 
R. Co., 16 S.E. 698, 111 N.C. 482, 32 
Am.S.R. 814, 18 L.R.A. 845. 

39 C.J. p 807 note 13. 

10. Mont.—^Alexander v. Great 
Northern R. Co., 154 P. 914, 61 
Mont. 665, L.R.A.1918E 862, error 
dismissed 38 S.Ct. 237, 24'6 U.S. 
276, 62 L.Ed. 713. 

39 C.J. p 807 note 14. 

Absence of knowledge 
Employee cannot be held to have 
assumed risk in violating rule of 
which he had no knowledge.—Mis- 
souri Pac. R. Co. v. Harville, 46 S. 
W.2d 17, 185 Ark. 47, certiorari 
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MASTEB ANB SEB7ANT § 413 


the violation of a riile of the employer does not 
constitute an assumption of risk,ii but rather, as 
discussed infra § 457,, to constitute contributory 
negligence. 

Disohedience of statutes. Where a servant is 
injured in consequence of violating statutory pro- 
visions enacted for his safety, he assumes the risk 
of so doing.i2 

9, Inexperienoed oj 

§ 412. In General 

As a general rule the youth op Inexperlence of a 
servant does not relleve him of the assumption of risks 
Incident to his employment, if he has the capacity and 
discretion to comprehend and appreciate the dangers 
thereof, 

While it has been held that the law does not 
charge a minor with the assumption of risks at¬ 
tendant on employment as a man of mature years,^^ 
the fact that a servant is a minor, or inexperienced, 
does not, as a general rule, of itself relieve him of 
an assumption of the risks incident to the employ¬ 
ment which he undertakes.^S Minors, it is said, 
like adults, assume the ordinary risks incident to 
the employment,i6 subject, of course, to the quali- 
fication that the servant, although a minor, must be 
possessed of sufficient capacity and discretion to 
comprehend and appreciate the dangers of the em- 
ployment.i'^ In determining the question of ca¬ 
pacity it is proper and necessary to consider his 


§ 411. Use of Appliances for Purposes Not 
Intended 

A servant assumes the rlsk of using appliances for 
purposes for which they were not Intended. 

Where a servant uses appliances furnished by the 
master for purposes to which they were not adapted 
and for which they were obviously not intended, he 
assumes the risk of injury from so doing.^s 

Youthful Servant 

age, intelligence, and experience,!^ and the nature 
of the dangers involved.19 When a master has per- 
formed his duty by giving to a youthful or inex¬ 
perienced servant such reasonable instructions and 
cautions regarding the dangers of his employment 
as are best calculated to enable him to avoid injury, 
as discussed supra § 306, the servant is usually con- 
sidered to be on the same footing as any other serv¬ 
ant, and will be deemed to have assumed the usual 
and ordinary risks incident to his employment,^^ 
unless he is too young to realize the danger of the 
Work even after being fully instructed in regard 
thereto.2^ 

§ 413. Master^s Knowledge of Age or Inex- 
perience 

A master has the right to assume that an adult serv¬ 
ant applying fop work is qualifled to perform the duties 
of his employment, and Is not liable for Injuries caused 
by the servanVs Inexperlence, unless he has been in- 
formed thereof. 


denied 53 S.Ct. 13, 287 U.S. 610, 77 r 
L.Ed. 530, 

11. Ala.—Louisville & N. R. Co. v, 
Parker, 138 So. 231, 223 Ala. 626, 
certiorari granted 52 S.Ct. 496, 286 

U. S. 535, 76 L.Ed. 1275, certiorari 
dismissed 53 S.Ct. 94, 287 U.S. 569, 
77 L.Ed. 501. 

39 C.J. p 883 note 13. 

12. U.S.—Vagaszki v. Consolidatlon 
Coal Co., N.T., 226 F. 913, 141 C. 
C.A. 37. 

13. Ky.-~IHinois Cent. B. Co. v. 
Mercer, 88 S.W. 1054, 28 Ky.L. 3. 

39 O.J. p 807 note 17. 

14 . Or.—Hamilton v. Redeman, 97 
P.2d 194, 163 Or. 324. 

15. 111.—Stahl V. Dow, 74 N.E.2d 
907, 332 Ill.App. 233. 

Mont.—Shaw v. Kendall, 136 P.2d 
748, 114 Mont. 323. 

Tex.—Corpus Juris cdted iu Clayton 

V. Chicago, R. I. & G*. Ry. Co., 
Civ.App., 129 S.W.2d 693, 696, af- 
firmed 154 S.W.2d 453, 137 Tex. 
441. 

Utah.—Cotelini v. Kearns, 11 P.2d 
317, 79 Utah 470. 

39 C.J. p 807 note 19. 

Care required generally as to minor 


or inexperienced employees see 
supra §§ 304-306. 

16. 111.—Stahl V. Dow, 74 N.E.2d 
907, 332 Ill.App. 233. 

Tex.—^Corpus Juris oited in Clay¬ 
ton V. Chicago, R. I. & G. Ry. Co., 
154 S.W.Zd 453, 454, 137 Tex. 441— 
Puller V, Texas Park Lot, Civ. 
App.,.133 S.W.2d 605. 

39 C.J. p 807 note 21. 

17. Ind.—Evansville & R. R. Co. v. 
Henderson, 33 N.E. 1021, 134 Ind. 
636. 

39 C.J. p 807 note 22. 

Capacity to ohserve must be con- 
sidered.—Powler v. Carolina Cross 
Arm & Conduit Co., 133 S.B. 188, 192 
N.C. 14. 

18. Mich.—^La Pointe v. Chevrette, 
250 N.W. 272, 264 Mich. 482—Bel- 
mer v. Boyne City Tanning Co., 
125 N.W. 726, 160 Mich. 609. 

Mont.—Boyd v. Great Northern Ry. 

Co., 274 P. 293, 84 Mont 84. 

N.H.—Bilodeau v. Gale Bros., 140 A. 
172, 83 N.H. 196. 

N.C.—Powler v. Carolina Cross Arm 
& Conduit Co., 133 S.B. 188, 192 
N.C. 14. 

39 C.J. p 807 note 23. 
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Child under fourtreen 

Child of tender years, under the 
age of fourteen, assumes only such 
ordinary risks of his employment as 
he is capable of appreciating and un- 
derstanding.'—Moore v. Ross, 163 S. 
E. 675, 41 aa.App. 509. 

331ghteen«year-oia boy cannot be 
held without capacity reasonably to 
apprehend and appreciate danger in¬ 
cident to unloading cars of lumber. 
—Fowler v. Carolina Cross Arm & 
Conduit Co., 133 S.B. 188, 192 N.C. 
14. 

18. lowa.—Murray v. Chicago, R. I. 
& P. R. Co., 133 N.W. 123, 152 
lowa 732—Harney v. Chicago, R. I. 
& P. R. Co.. 115 N.W. 886, 139 
lowa 359,. 

20. Ey.—Corpus Juris clted In 
Christophei^s Adm*r v. Blanton 
Stone Co., 80 S.W.2d 690, 69.1, 258 
Ky. 587. 

N.T.—Lorenz v. Brle R. Co., 214 N.T. 

S. 672, 216 App.Div. 246. 

S.C.—Lyons v. R. D. Cole Mfg. Co., 
183 S.E. 466, 178 S.C. 520. 

39 C.J. p 808 note 26. 

81. N.T.—Hickey v. TaafCe, 12 N.E. 
286. 106 N.T. 26. 
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In the absence of actual knowledge to the con- 
trary,22 a master has the nght to assume that an 
adult servant applying for work is qualified to per- 
form the duties of his employment and has a knowl¬ 
edge of the risks of such work, and is not liable for 
injuries caused by the servantes inexperience, unless 
he has been informed thereof.23 This is bec^use 
the act of soliciting employment amounts to an as- 
sertion that the servant is competent to perform 
the service.24 So, too, it has been held that a mas¬ 
ter is not liable for injuries to an infant, if the in¬ 
fantas age, intelligence, and experience were such 
as to induce a man of ordinary care and prudence 
to believe him qualified for his employment.^s An 
inexperienced minor does not assume the risks in- 
volved in performing dangerous work, where, not- 
withstanding the master^s knowledge tliat the mino'r 
has never before engaged in such work, he fails to 
inform the minor of the risks involved,2<3 

§ 414. Servanfs Knowledge of Defects or 
Dangers 

As a general ruie, where a servant by reason of his 
youth or inexperience is not acquainted with the dangers 
incident to his employment,' he does not assume the risk 
thereof untii the master apprises him of the dangers, and 
gives him reasonable Instruction as to how they may be 
avoided. 


As a general rule, where a servant by reason of 
his youth or inexperience is not acquainted with the 
dangers incident to his employment, he does not as¬ 
sume the risk thereof untii the master apprises him 
of the dangers, and gives him reasonable instruc¬ 
tion as to how thcy may be avoided.27 The mere 
fact that the servant is willing to undertake the par- 
ticular work does not relieve the master of the duty 
to give him proper instructions,28 as his failure to 
perform his duty in this regard is not a danger or- 
dinarily incident to the service.29 Furthermore a 
young or inexperienced servant will not be held to 
have assumed the risks of his employment by rea¬ 
son of mere knowledge of the defect or danger, 
unless he is also aware of the nature and extent of 
the danger, and has sufficient discretion and capaci- 
ty to comprehend the risk.30 On the other hand 
his youth or inexperience will not excuse him, if 
he does, or ought to, know and appreciate the dan¬ 
ger to which he is exposed;3i and the lack of in¬ 
struction or specific warning in regard to the dan¬ 
gers of the employment will not iii these circum- 
stances relieve the servant of the assumption of 

risk. 3 2 

§ 415. - Obvious Dangers 

A servant, although under age or inexperienced, as¬ 
sumes all patent and obvious risks of his employment 


22. Okl.—Pisher v. Prairle, 109 P. 
514, 26 Okl. 337. 

Tenn.—Coalfield Coal Co. v. Mell- 
horn, 2 Tenn.App. 219. 

23. Tenn.—Coalfield Coal Co. v, 
Mellhorn, supra. 

39 C.J. p 808 note 29. 

24. U.S.-—Sunney v. Holt, C.C.Ohio, 
15 P. 880. 

Kan.—Union Pac, R. Co, v. Est es, 16 
P. 131, 37 Kan. 715. 

25. Ky.—De Lozier v. Kentucky 
Lumber Co., 18 S.W. 451, 13 Ky.L. 
818. 

39 C.J. p 808 note 31. 

28. Tenn.—Coalfield Coal Co. v. 

• Mellhorn, 2 Tenn.App, 219. 

27 . U.S.—Pieczonka v. Pullman Co., 
C.C.A.N.Y., 102 P.^d 432. 

Ark.—Ideal Cernent Co. v. Hardwick, 
185 S.W.2d 266, 208 Ark. 163— 
Harmon v.' Harrison, 147 S,W.2d 
739, 201 Ark. 988—Perklns Oil Co. 
of Delaware v. Pitzgerald, 121 S.W« 
2d 877, 197 Ark. 14—Everton Sili- 
, ca Sand Co. v. Hicks, 125 S.W.2d 
793, 197 Ark. 980—Ward Furni ture 
Mfg. Co. V, Mounce, 31 S.W.2d 531, 
182 Ark. 380. 

Conn.—Schneider v. Raymond, 136 
‘ A. 874, 106 Oonn. 72, 

Del.—^Hendrickson v. Continental 
Pibre Co., 140 A. 669, 3 W.W.Harr. 
664. 

Kan.—Corpus Jnrls guoted In Poley 


V. Crawford, 264 P, 59, 62, 125 Kan. 
262. 

La.—Roy v. Mutual Rice Co. of Lou- 
isiana, App., 143 So. 668, modificd 
on other grounds 149 So. 508, 177 
La. 883. < 

Mass.—Cotoia v. Seale, 27 N.E.2d 
706, 306 Mass, 101. 

Mo.—Smiley v, Jessup, App., 282 S. 

W. 110. 

Pa.—Verna v. Lopresti, 42 A,2d 170, 
157 Pa.Supe,r. 163. 

Tex.—Beaumont S. L. & W. Ry. Co. 
V. Schmidt, Civ.App., 46 S.W.2d 
734, affirmed 72 S.W.2d 899, 123 
Tex. 580—Galyeston, H. & S. A. 
Ry. Co. V. Contois, Civ.App,, 279 
S.W. 929, affirmed, Com.App., 288 
S.W. 164, certiorari denied 47 S.Ct. 
659, 274 U.S. 747, 71 L.Ed. 1328. 

39 C.J. p 808 note 33. 

Duty to instruet see supra S 306. 

Bmployer must take notioe of the 
youth and inexperience of the em- 
ployee.—Perkins Oil Co. of Delaware 
V. Pitzgerald, 121 S.W.2d 877, 197 
Ark. 14. 

Mother of boy operating defec¬ 
tive elevator, consenting to employ¬ 
ment, does not, assume r|sk, where 
evidence does not show their knowl¬ 
edge of danger.—Poley v. Crawford, 
264 P.'59, 125 Kan. '252. 

Blsk frozu overexertion 
Bxception to rule that risk is on 
employee not to ‘overtax 'his muscu- 

1 ^ 40 ' 


lar capacity exists when employee is 
immature or inexperienced in par- 
ticular work he is doing.—Cotton v, 
Osterberg, 292 P. 908, 88 Mont. 383 
—Boyd V.; Great Northern Ry. Co., 
274 P. 293, 84 Mont 84—Matson v. 
Hines, 207 P. 474, 63 Mont 214—- 
39 C.J. p 808 note 33 [j]. 

2S. Ala.—^Woodstock Iron Works v.. 

■Kline, 43 So. 362, 149 Ala. 391. 

29. Ala.—Reeves v. Anniston Knit^ 
ting Mills, 52 So. 142, 166 Ala. 645. 

30 . Kan.—Corpus JTurls giuoted in 
Poley V. Crawford, 264 P. 69, 62, 
125 ICan. 252. 

Or.—Hamilton v. Redeman^ 97 P.2d 
194, 163' Or. 324. 

39 C.J. p 809 note 36. 

31„ 111.—Stahl V. Dow, 74 N.E.2d 
907, 332 Ill,App. 233. 

Tex.—Corpus Juris cited iu Clayton 
V. Chicago, R. I. & G. Ry. Co., 154 
S.W.2d 453, 454, 137 Tex. 441. 
Ulah.—Colelini v. Kearns, 11 P.2d 
317, 79 Utah 470. 

39 C.J. p 810 note 37. 

32^1 Minn.—Gray v. Commutator Co., 
89 N.W. 822, 85 Mlnn. 4i63. 

N.H.—Portier v. Concord Electric 
Cp., 33 A.2d 801, 92 N.H. 492. 
Tex.—Clayton v, Chicago, R. I. & G. 
Ry. Co., Civ.App., 129 S.W.2d 693, 
affirmed 154 S.W.2d 463, 137 Tex, 
441. 
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which he has sufficient intelilgence to understand and ap- 
f>reciate. 

A servant, althoug'h under age or inexperienced, 
assumes ali patent and obvious risks of his employ- 
ment which he has sufficient intelligence to under¬ 
stand and appreciate.33 Nevertheless, even though 
the risk is open and obvious, it is not assumed by a 
young or inexperienced servant unless he is of suffi¬ 
cient discretion and capacity to understand and ap- 
preciate it.^^ 

§ 416. Comparative Knowledge of Master 
and Servant 

An unskilied servant will not be as readily charged 
with knowledge ot defects as the master, of which nei- 
ther he nor the master has actua! knowledge. 

Where neither master nor servant has actual 
knowledge of a defect in machinery or appliances, 
but the servant is unskilied, and is not charged 
with the duty of inspection, knowledge of the defect 
will not be so readily imputed to him as to the mas¬ 
ter, on whom rests the duty of inspection.35 

§ 417. Compliance with Commands or 
Threats 

As a generai rule, a youthfui or inexperienced servant 
does not assume the risks where he acts in obedience to 
orders of the master. 

As a generai rule, where a young or inexpe¬ 
rienced servant is injured while acting in obedience 
to the commands of, or under the compulsion of 
threats by, the master, he will not be held to have 
assumed the risks involved in doing so.26 He has 
the right to assume superior knowledge of his em- 
ployer and that the place and implements for the 
Work directed are safe.37 He does, however, as¬ 


sume the risk of obeying an order where he knows 
and appreciates the danger involved in so doing, 
even though his obedience to the command was 
caused by fear of losing his employment.^® The 
servant will be held to have assumed the risk where 
the command was given by one having no authority 
to do so.40 

§ 418. Failure of Master to Provide Safe 
Place for Work 

A servant whose youth and inexperience disquaiify 
him from encountering the danger does not assume the 
risk of injury from failure to provide a reasonably safe 
place for work. 

The rule that a servant does not assume the risk 
of injury due to the failure of the master to exer- 
cise reasonable care to furnish him with a reason¬ 
ably safe place for work, as discuSsed supra § 363, 
is especially applicable when the servant by reason 
of his youth and inexperience is disqualified to en- 
counter the danger.'* i 

§ 419. Violation of Statutes Designed for 
Protection of Minors 

Ae a generai rule, assumption cf risk as a defense is 
not available to a master as against a minor employed 
In violation ot a statute prohibitlng employment of such 
a minor. 

As discussed supra § 14, in many jurisdictions 
statutes have been enacted which forbid the em¬ 
ployment of minors under a designated age and 
make disobedience thereof an offense. Although 
there is some authority to the contrary,*^ the gen¬ 
erai rule is that, where a minor hired in violation 
of a statute of this character is injured in the Serv¬ 
ice, the defense of assumption of risk is not open 
to the employer.*3 Any other rule, it has been said, 


33. Del.—Derrickson v. Commis- 

sioners of Town of Harrington, 
138 A. 646, 3 W.W.Harr. 412. 

111.-—Stahl V. Dow, 74 N.323.2d 907, SS^ 
IlLApp. 233. 

Tex.—Corpus Juris clted in Clayton 
V, Chicago, R. I. & G. Ry. Co., 
Clv.App., 129 S.W.2d 693, 696, af- 
flrmed 164 S.W.2d 463, 137 Tex. 
441. 

39 C.J. p 809 note 83 [a], p 810 note 

40. 

"Lack of experience will not 
. . . serve as an excuse for ig- 

norance where the dangerous condi- 
tlons were such as . . . 'were or 
should have been . . . obvious 
to any adult . . . of ordinary in- 

telligence in the exercise of due 
care."—^Derrickson v. Commissioners 
of Town of Harrington, 138 A, 646, 
647, 3 W.W.Harr., Del., 412. 

34. Wis.—Schumacher v. Tuttle 


Press Co.. 126 N.W. 46, 142 Wis. 
631. 

39 C.J. p 811 note 41. 

35. Ind,—^Pennsylvania Co. v, Witte, 
43 N.E. 319. 15 Ind.App; ,683, 44 
N.E. 377. 

30. Conn.—Schneider v. Raymond, 
136 A. 874, 106 Conn. 72. 

Miss.—Gulf & S. I. R. Co. v. Bryant, 
111 So. 451, 147 Miss. 421, 62 
A.L.R. 901. 

Tex.—Sherman v. Texas & N. O. R. 

Co., 91 S.W. 661, 99 Tex. 571. 

39 C.J. p 811 note 45. 

37. La.—Louviere v. Loulsiana R. & 
Nav. Co., 83 So. 890, 146 La. 667. 

38. Mass.—Ciriack v. Merchants’ 
Woolen Co., 15 N.E. 679, 146 Mass. 
182, 4 Ain.S.R. 307. 

39 C.J. p 812 note 47. 

38. Conn.—Dickenson v. Vernon, 60 
A. 270, 77 Conn. 637. 
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40. Tex.—^Werner v. Trautwein, 6J 
S.W. 447, 2'5 Tex.Civ.App. 608. 

39 C.J. p 812 note 49. 

41. Ky.—Payne v. Henry, 24 S.W. 
884, 196 Ky. 467. 

42. La.—Darsam v. Kohlmann, 48 
So. 781, 123 La. 164, 20 L.R.A., 
N..S., 881. 

39 C.J. p 812 note 65. 

43. 111.—Gill V. Boston Store of Chi- 
cago, 168 K.E. 895, 337 111. 70— 
Rost V. P. H. Noble & Co., 147 N.E. 
258, 316 111. 357. 

Mass.—Berdos v. Tremont & Suffolk 
Mills, 95 N.E. 876, 209 Mass. 489, 
Ann.Cas.l912B 797. 

Mich.—Kucinskl v. City Laundry & 
Cleaning Works. 218 N.W. 773, 242 
Mich. 362. 

Mont.—Shaw v. Kendall, 136 P.2d 
748, 114 Mont. 328. 

Neb.—0’Nelll v, Rovatsos, 206 N.W. 
762, 114 Neb. 142. 
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would defeat the purpose of tlie law and render it 
absolutely futile,and would permit the parties to 
accomplish by indirection that which is expressly 
probibited by statute in furtherance of public pol- 
icy>5 Xhe rule is applicable, although the infant or 
his parent misrepresented the infantas age.*^® The 
employer must ascertain at his perii that tho-se em- 
ployed by him may be lawfully employed.'^'^ A child 
by his false statement cannot be permitted to re- 

peal a statute.'^ s 

§ 420. Risks outside Scope of Employment 

A master is bound to a higher degree of care in the 
case of a child in seeing thaf he does not assume an un- 
usual risk outside the scope of his employment. 

The rules under which an adult assumes risks 
when doing work outside of the scope of the em¬ 


ployment, as discussed supra §§ 407-409, have been 
held not to apply in the same degree to children em- 
ployees.^^ The master is bound to a higher degree 
of care in the case of a child than wo-uld be re- 
quired in the case of an adult in seeing that he does 
not assume an unusual risk not within the scope 
of his employment.^Q Where the child is directed 
to do Work outside of the scope of his employment 
and receives no instructions or warning as to the 
danger of the work, he does not assume the risk 
of so doing.5^ Nevertheless he may assume the 
risk of unusual dangers outside of the scope of his 
employment in disobedience of orders, and, where 
he is injured before his action could in the exercise 
of proper care be discovered and prevented, the 
master is not liable.52 


G. CONTRIBUTORY NEQLIGENCE 

1. In General 


§ 421. Definition and Nature 

Contributory negligence by an employee Is his fall- 
ure to use such precautions for his own safety as ordi- 
nary prudence requires. 

Contributory negligence of an employee is the 
omission on his part to use such precautions for his 
own safety as ordinary prudence requires.^s it in¬ 
volves some fault or breach of duty on the part of 
the employee and his failure to use such care for 
his safety as ordinarily prudent employees in the 


same circumstances would use.54 It has been held 
that to constitute contributory negligence, there 
must be some failure on the part of the employee, 
in addition to the ordinary risk imposed by the 
character of his work, which would amount to cul- 
pable negligeiice,S5 that contributory negligence on 
the part of an employee must involve some danger 
that is so glaring as to threaten immediate injury,^^ 
and that contributory negligence exists only where 
an employee with full knowledge of an existing 


B.I.—Oorptis Juiis cited in, Hulinff v. 

Finn, 24 A.2d 620, 622, 67 R.L 369. 
Tenn.—Knoxville News Co. v. Spit- 
zer, 279 S.W. 1043, 152 Tenn. 614. 
Vt.—^Wlock V. Fort Dummer Mills, 
129 A. 311, 98 Vt. 449. 

39 C.J. p 812 note 66. 

Liability of master for injuries to 
minor employed in violation of 
statute see supra § 194. 

44. Pa.—Stehle v. Jaeger Automatic 
Mach. Co., 74 A. 215, 225 Pa, 348, 
133 Am.S.R. 884. 

45, Ky.—Sanitary Laundry Co. v. 
Adams, 208 S.W. 6, 183 Ky. 39. 

4S. 111.—Beauchamp v. Sturges & 

Burn Mfg. Co., 95 N.E. 204, 250 
111. 303. 

39 C.J. p 812 note 59. 

47. Wash.—Grlucina v. F. H. Goss 
Brick Co., 116 P. 843, 63 Wash. 
401, 42 L,R.A.,N.S., 624, 

48. 111.—^Beauchamp v. Sturges & 
Burn Mfg. Co., 95 N.E. 204, 250 
111. 303. 

49. U.S.—Robertson v. Cornelson, C. 
C.S.C., 34 F. 716. 

39 C.J. P 813 notes 64, 65. 


’ 50, U.S.—Robertson v. Cornelson, C. 
C.S.C., 34 F. 716. 

Cal.—Blder v. Rose, 219 P. 74, 63 
Cal.App. '645. 

51. Ind.—Flickner v. Lambert, 74 
N.E. 263, 36 Ind.App. 624. 

Tex.—^Puller v. Texas Park Lot, Oiv. 
App., 133 S.W.2d 605. 

52. U.S.—Robertson v. Cornelson, C. 
C.S.C., 34 F. 716. 

53. U.S.—Chesapeake & 0. Ry. Co. 
V. Richardson, C.C.A.Ohio, 116 P. 
2d 860, certiorari denied 61 S.Ct. 
961, 313 U.S. 574, 85 L.Ed. 1531. 

Fla.—^Wilson & Toomer Fertilizer 
Co. V. Lee, 106 So. 462, 90 Fla. 
632. 

111.—Genzel v. New York, C. & St. 

L. R. Co., 261 I11.APP. 176. 

Mo.—Jenkins v. Wabash Ry. Co., 73 
S.W.2d 1002, 335 Mo. 748. 

Tenn.—Draper v. Louisville & N. R. 
Co., 66 S.W.2d 1003, 17 Tenn.App. 
213. 

39 C.J. p 813 note 2. 

Contributory negligence defined gen- 
erally see the C.J.S, title Negli¬ 
gence § 116, also 45 C.J. p 942 note 
36 et seq. 


Bole of due care Is same for em¬ 
ployer and employee.—Malcolm v. 
Mooresville Cotton Mills, 133 S.E. 
7, 191 N.a 727. 

54. U.S.—Chesapeake & O. Ry. Co. 
V. Cochran, C.C.A.W.Va., 22 P.2d 
22 . 

IU.—Minters v. Mid-City Manage¬ 
ment Corp., 72 N.E.2d 729, 331 111. 
App. 64. 

Okl.—St. Louis & S. P. Ry. Co. v. 

Sears, 49 P.2d 489, 173 Okl. 483. 

39 C.J. p 813 note 3. 

55. Ky.—Royal Collieries Co. v. 
Wells, 50 S.W.2d 948, 244 Ky. 303. 

58. Mo.—Davis v. City of Independ- 
ence, 49 S.W.2d 95, 330 Mo. 201— 
Bell V. Terminal Railroad Ass'n of 
St.. Louis, 18 S.W.2d 40. 322 Mo. 
886 . 

“Imminent dang-er” is such a& 
must be instantly met—^which can¬ 
not be guarded against by calllngr 
on others for assistance.—Palmer v, 
Midland Valley R. Co.. 236 P. 853,- 
118 Kan. 607. 
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danger and with a free choice of avoiding or expos- 
ing himself to it deliberately or carelessly exposes 
himself.^^ 

Contributory negligence may take the form of an 
affirmative act or of a failure to act.58 It may con- 
sist in an act or in a failure to act that creates a 
new risk or that enhances or assumes an existing 
one.5^ It is a matter relating solely to torts and 
is governed by the principies peculiarly applicable 
to that branch of jurisprudence.^o As discussed su¬ 
pra § 357, assumption of risk and contributory neg¬ 
ligence are not the same, and an employee may be 
contributorily negligent, even though the cause of 
the injury was not a risk that he assumed.®^ 

§ 422. As a Defense 

Contributory negligence ordinarily t$ a defense to an 
action by an employee against his employer for injuries 
arising out of his employment. 

Subject to certain common-law exceptions, as 
discussed infra §§ 423, 424, and except as modified 
by statute, as discussed infra § 425, as a general 
rule, contributory negligence on the part of the in- 
jured employee is a defense and defeats any recov- 
ery by him against the employer for injuries aris¬ 


ing out of his employment.®^ It displaces a prima 
facie liability .of the master.®® It has been held 
that, when contributory negligence is set up as a 
defense by the master, by necessary implication it 
admits negligence on the part of the master, by 
denying the right of the servant to recover dam- 
ages for an injury which would not have occurred 
but for the servantes own negligence contributing 
thereto.®® 

§ 423. - Injury Avoidable by Master Not- 

withstanding Contributory Negli¬ 
gence 

Under the last ciear chance doctrine, an employee 
may recover despite his contributory negligence if the 
employer, after discovering his perii, couid have avoided 
the injury by the use of ordinary care. 

The rule that contributory negligence is a de¬ 
fense, as discussed supra § 422, is subject to a limi- 
tation or exception variously called the “last ciear 
chance doctrine” or “humanitarian doctrine,” the 
effiect of which is to give a right of recovery to the 
injured servant notwithstanding his contributory 
negligence, if the master, after discovering his per¬ 
ii, couid by the use of ordinary care have avoided 
iiijuring him.®® A master may not refuse to exer- 


57. Wis.—J^eitzke v. Kraft-Phenix 
Dairies, 253 N.W. 579, 214 Wis. 
441. 

58. Okl.—Chicago, R. I. & P. Ry. Co. 
V. King, 26 P.2d 304, 166 Okl. 169. 

39 C.J. p 813 note 6. 

59. Wis.—Fandek v. Barnett & Rec- 
ord Co., 160 N.W. '537, 161 Wis. 65. 

eo. Ga.—Gray v. Garrison, 176 S.B. 
412, 49 Ga.App. 472—Brown v. 

Rom-e Mach. & Foundry Co., 62 
S.B. 720, 5 Ga.App. 142. 

61. Mo.—Macklin v. Fogel Const. 
Co., 31 S.W.2d 14, 326 Mo. 38. 

62, Ariz.—Red Rover Copper Co. v. 
Industrial Commission, 118 P.2d 
1102, 68 Ariz. 203, 137 A.L.R. 740— 
Robles V. Preciado, 79 P.2d 504, 52 
Ariz. 113. 

Ark.—Hali v. Patterson, 166 S.W.2d 
667, 206 Ark. 10—McGoorge v. Hen- 
derson, 146 S.W.2d 31, 201 Ark. 
492. 

Del.—Hendrickson v. Continental 
Fibre Co., 140 A. 669, 3 W.W.Harr. 
564. 

D.C.—Martin v. Morrison, 32 F.2d 
410, 59 App.D.C. 19. 

Fla.—Goethe-Howell Lumber Co. v. 

Stokes, 127 So. 862, 99 Fla. 911. 
Kan.—Thoman v. Farmers & Bank- 
ers Life Ins. Co., 130 P.2d 661, 155 
Kan. 806. 

Ky.—McDonald v. Louisville & N. R. 

Co., 24 S.W.2d 685, 232 Ky. 734. 
La.—Mitchell v. Travelers Indem. 
Co., App., 21 So.2d 198. 


Me.—Boober v. Bicknell, 191 A. 276, 
136 Me. 163—^Moore v. Isenman, 
143 A. 462, 127 Me. 370. 

S.C.—^Whisenhunt v. Atlantic Coast 
Line R. Co., 10 S.E.2d 305, 195 
S.C. 213. 

Tex.—Galveston, H. & S. A. Ry. Co. 
v. Contois, Com.App., 288 S.W. 154, 
certiorari denied 47 S.Ct. 659, 274 
XT.S. 747, 71 L.Ed. 1328—Zurich 
General Accident & Liability Ins. 
Co. V. Fort Worth Laundry Co., 
Civ.App., 63 S.W.2d 236. 

Va.—Knowles v. Southern Ry. Co., 
12 S.E.2d 821, 177 Va. 88. 

39 C.J. p 813 note 10, p 695 note 20. 
Contributory negligence as proxi¬ 
mate cause of injury see infra § 
440. 

Contributory negligence to any ex. 
tent will defeat recovery from mas¬ 
ter.—^Whisenhunt v. Atlantic Coast 
Line R. Co., 10 S.B.2d 305, 195 S.C. 
213. 

Servant ie responsible for his own 
contributory negligence.—Royal Col- 
lieries Co. v. Wells, 50 S.W.2d 948, 
244 Ky. 303. 

Convlot labor 

(1) A contractor to whom a con- 
vict is hired out Is not liable for in¬ 
juries where by his own negligence 
the convict oontributed to the ac¬ 
cident by which he was injured.— 
Capital Gas & Electric Light Co. v. 
Davis, 128 S.W. 1062, 138 Ky. 628— 
13 C.J. p 922 note 58. 

(2) The rule of contributory neg- 
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ligence does not apply to a convict 
whose movements are controlled by 
a guard placed over him by the con¬ 
tractor, with power to compel obedi- 
ence, even though the convict is un¬ 
der the general charge of a state of- 
ficer. 

U.S.—^Dalheim v. Lemon, C.C.Minn., 
46 F. 225. 

Ga.—Chattahoochee Brick Co. v. 
Braswell, 18 S.B. 1015, 92 Ga. 631. 

68. Minn.—Rase v. Minneapolis, St. 
P. & S. S. M. R. Co., 120 N.W. 360, 
107 Minn. 260, 21 L.R.A.,N.S., 138. 

64. Ind.—Cleveland, C., C. & St. L. 
R. Co. V. Wolf, App., 114 N.E. 236. 

39 C.J. p 815 note 11. 

65. Ark.—Helena Hardwood Lum¬ 
ber Co. V. Maynard, 138 S.W. 469, 
99 Ark. 377. 

66. La.—Barnes v. Red River & G. 

R. R., 128 So, 724, 14 La.App. 

188. 

Mo.—Rose V. St. Louis-San Francis- 
co Ry. Co., 289 S.W. 913, 315 Mo. 
1181—Voorhees v. Chicago, R. I. 
& P. Ry. Co., App., 7 S.W.2d 740. 
N.H.—Small v. Boston & M. R. R., 
173 A. 381, 87 N.H. 25. 

Okl.—Atchison, T. & S. P. Ry. Co. 
v. Myers, 69 P.2d 62, 179 Okl. 637, 
appeal dismissed Myers v. Atchi¬ 
son, T. & S. F. Ry. Co., 68 S.Ct. 29, 
302 U.S. 636, 82 L.Ed. 495. 

39 C.J. p 815 note 14, p 816 note 22. 
I Last ciear chance doctrine general- 
1 ly see the C.J.S. title Negligence 
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cise ordinary care to save his servant from a peril- 
ous situation.®7 The basis of this doctrine is that, 
notwithstanding* the servantes negligence, the master 
has the last opportunity of avoiding the injury®® 
and that his negligence, and not the contributory 
negligence of the servant, is the proximate cause 
of the injury.®^ The servant must show that after 
knowledge of his perii the master failed to exercise 
due care to avoid injuring him and that, as a proxi¬ 
mate consequence of this negligence, the servant 
sustained the injuries complained of.'^^ 

It has been held that the doctrine of the “last 
ciear chance^’ applies only to a case where the mas¬ 
ter actually knew of the servantes perii and might 
have avoided the injury but failed to do so.*^! On 
the other hand there are decisions which either ac¬ 
tually hold or tend to sustain the view that the 
“last ciear chance doctrine” applies not only where 
the servant’s perii was actually discovered, but also 
where in the exercise of reasonable care it would 
have been discovered, 72 unless, under the circum- 
stances, the master was not under a duty to keep a 

iookout73 


It has also been held that it is essential to the 
applicability of the last ciear chance doctrine that 
the perii be inescapable by action on the servantes 
part or that he be oblivious to it^^ Where the neg¬ 
ligence of the servant is subsequent to, and concur¬ 
rent with, the negligence of the master in failing 
to use ordinary care to avoid injuring the servant, 
there can be no recovery.75 This principle applies 
where the servant was negligent up to the very mo- 
ment when he was hurt.76 

Exercise of care to prevent injury, There can 
be no recovery for injuries sustained by the servant 
where, after discovering his perii, all reasonable 
means were used to prevent injuring him^? or 
where every precaution was taken to avoid injuring 
him.78 Also, there can be no recovery where, after 
discovery of the perilous situation of the servant, it 
is impossible to avoid the injury to him by the exer¬ 
cise of ordinary careJ^ 

Reason to hclieve that servant would avoid inju¬ 
ry, If the master at the time of the injury had val- 
id grounds to believe that the servant himself would 
take care to protect himself and avoid injury, the 


$ 136, also 45 C.J. p 984 note 82 
et seq. 

Volunteer assistlng or taking: place 
of regular employee in cotton oll 
mill, notwithstanding volunteer plac¬ 
es himself in dangerous position, 
may hold employer liable if injury 
could have been avoided by exercise 
of ordinary care by employer or em¬ 
ployee.—Southland Cotton Oil Co. v. 
Renshaw, 299 P. 425, 148 Okl. lOL 
Doctrine held InappUcahle 
CT.S.—Pennsylvania R. Co. v. Lutton, 
C.C.A.Ohio, 29 F.2d 689, certiorari 
denied 50 S.Ct 29, 280 U.S. 574, 74 
L.Ed. 626. 

Ky.—Louisville & N. R. Co. v. Chap- 
man’s Adm"x, 190 S.W.2d 542, 300 
Ky. 835. 

N.C.—Sampson v. Jackson Bros. Co., 
166 S.E. 181, 203 N.C. 413. 

W.Va.—Hudson v. Norfolk & W. Ry, 
Co., 146 S.E. 625, 106 W.Va. 437, 
certiorari denied 49 S.Ct. 481, 279 
U.S. 86i6, 73 L.Ed. 1004, rehearing 
denied 50 S.Ct. 79. 

67. Mo.—^Weed v. American Car & 
Poundry Co., 14 S.W,2d 652, 322 

, Mo. 137. 

39 C.J. p 816 note 16. 

68. N.C.—^Hudson v. Seaboard Air 
Line R. Co., 97 S.E. 388, 176 N.C. 
488. 

69. Ala.—^Louisville & N. R. Co. v. 
Brown, 25 So. 609, 121 Ala. 221. 

39 C.J. p 816 note 18. 

Contributory negligence as proxi¬ 
mate cause of Injury see infra, § 
440. 


70. Ala,—Louisville & N. R. Co. v. 
Toung, 45 So. 238, 163 Ala. 232, 16 
L.R.A.,N.S., 301. 

71. Tex.—Texas 8c P. R. Co. v. 
Breadow, 36 S.W. 410, 90 Tex. m, 

89 C.J. p 816 note 20. 

72. Ky.—Southern Mining Co. v. 
Childers, 142 S.W.2d 995. 283 Ky. 
687, 131 A.L.R. 315. 

Mo.—Weed v. American Car & Poun¬ 
dry Co., 14 S.W.2d 652, 322 Mo. 
137—Beal v. Chicago, B. & Q. R. 
Co., 285 S.W. 482. 

39 C.J. p 816 note 21., 

Dniployee lylng on track 

Engineer owes no duty to em¬ 
ployee lying on track until discov¬ 
ering that he is a human being.— 
Voorhees v. Chicago, R. I. & P. Ry. 
Co., Mo.App., 7 S.W.2d 740. 

Injury infLicted by fellow servant 

(1) The doctrine does not apply to 
an action against the master to re- 
cover damages for an injury to one 
of two fellow servants by the neg¬ 
ligence or willful act of the other, 
where the master had po such no- 
tice of plaintiff's supposed negli¬ 
gence, or of the alleged willfulness, 
that he could guard against them.— 
McPeck V. Central Vermont R. Co., 
Mass., 79 P, 590, 25 C.C.A. 110. 

(2) Mast€r’s liability for negligent 
acts of fellow servant generally see 
supra § 307 et seq, 

73. Ky.—Hollifield's Adm^x v. Lou¬ 
isville & N. R. Co., 16 S.W.2d 472, 
229 Ky. 16. 


74. U.S.—Deere v. Southern Pac. 
Co., C.O.A.Or., 123 P.2d 488, cer¬ 
tiorari denied 62 S.Ct. ,916, 316 U. 
S. 819, 86 L.Ed. 1217. 

75. U.S.—Deere v. Southern Pac. 
Co., supra. 

A]a.—Southern Ry. Co. v. Melton, 
198 So. 588, 240 Ala. 244—Alabama 
Great Southern R. Co. v. McWhor- 
ter, 47 So. 84, 156 Ala. 269. 

39 C.J. p 817 note 26. 

76. Ala.—Southern Ry. Co. v. Mel¬ 
ton, 198 So. 688, 240 Ala. 244. 

39 C.J. p 817 note 27.' 

77. Ind.—Rush v. Coal Bluft Min. 
Co., 30 N.E. 904, 131 Ind. 135. 

Mo.—Boles V. Hines, App., 226 S.W. 
272. 

Subordinate employees 

Poreman in cliarge of switching 
crew could not recover for injuries 
due to his own negligent failure to 
act, merely on the ground that pos- 
sibly it might have been prcvented if 
the members of his crew in secon- 
dary relation to the movement had 
done more.—Eliis v. Union Pac. R. 
Co., 22 N.W.Sd 305, 147 Neb. 18. 

78. Miss.—Meridlan Light ^ Ry. Co. 
V. Dennis, 100 So. 581. 

39 C.J. p 816 note 24. 

79. Mich.—^Watts v. Pere Marquette 
R. Co.. 203 N.W. 859, 231 Mich. 
40. 

Vt.—Zuverino v. Boston & M. R. Co., 
143 A. 308, 101 Vt. 261. . 

39 C.J. p 816 note 25. 
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master cannot -be held Hable under the last ciear 
chance doctrine.^® 

Effect of statutory provtsions. The right of the 
servant to recover under the last ciear chance doc- 
trine is not afifected by the Federal Employers’ Lia- 
bility Actj^i providing that contributory negligence 
shall not bar a recovery but that damages shall be 
diminished in proportion to his negligence,82 or by 
state statutes containing similar provisions,83 or by 
a state statute authorizing recovery for injuries to 
railroad employees while ‘hn the exercise of due 

care and diligence.**84 

§ 424. -Willful or Wanton Negligence 

of Master 

Where the Injury results from the willful or wanton 
negligence of the employer or one for whose conduct he 
is responsibie, contributory negligence on the part of 
the servant will constitute no defense to an action for In¬ 
juries sustained. 

Where the injury resulted from the willful or 
wanton negligence of the employer or one for 
whose conduct he is responsible, contributory negli¬ 
gence on the part of the servant will constitute no 
defense to an action for injuries sustained.35 In 
order to constitute willful negligence the act which 
produced it must have been intentional, or must 
have been done under such circumstances as evi- 
denced a reckless disregard for the* safety of others 
and a willingness to iiiflict the injury complained 


of.36 When the danger is very great, and the care 
to prevent disaster is very slight or there is no care 
at all, the neglect of the party becomes a willful 
act in law.87 A mere failure to use ordinary care 
gives no right of action since this does not involve 
the element of willfulness.33 The willfulness must 
be the proximate cause of the injury.39 

§ 425. -Affected by Special Statutory 

Provisions 

a. In general 

b. Comparative negligence statutes 
a. In G-eneral 

With respect to an empIoyer's llability for injuries 
to employees, statutes modifying the doctrine that con¬ 
tributory negligence is a defense apply oniy under the 
circumstances and to the extent prescribed. 

Under statutes enacted in the various jurisdic- 
tions with respect to an employer’s liability for in¬ 
juries to its employees, it is generally held that the 
defense of contributory negligence is not affected 
by the statute unless it is so provided expressly or 
by necessary implication,90 and then only under the 
circumstances and to the extent prescribed by the 
statute.91 Thus, it has been held that th^ defense 
of contributory negligence is not affected by stat¬ 
utes abrogating the defense of assumption of risk92 
or the fellow-servant doctrine,93 or by a statute 
rendering the master liable for injuries to his serv- 


80. Ala.—Alabama Great Southern 

R. Co. V. Williams, 104 So. 682, 20 
Ala.App. 635. 

39 C.J. p 817 note 28. 

81. Ark.«—Missouri Pac. R. Co. v. 
Skipper, 298 S.W. 849, 174 Ark. 
1083, certiorari denied 48 S.Ct. 322, 
276 U.S. 629, 72 L.Bd. 740. 

39 C.J. p 817 note 30. 

82. Mo.—Mooney v. Terminal R. 
Ass'n of St. Louls, 176 S.W.2d 605, 
352 Mo. 245. 

39 C.J. p 817 note 30. 

Application of doctrine 
Under the Federal Bmployers’ Lla¬ 
bility Act the humanitarian rule 
does not necessarily apply in the 
sense that It is usually invoked un¬ 
der state law.—Owen v. Kurn, 148 S. 
W.2d 619, 847 Mo. 516. 

83. Tex.—Pecos & N. T. R. Co. v. 
Rosenbloom, 173 S.W. 215, 107 Tex. 
291, rehearing denied 177 S.W. 

‘ 96'2, 107 Tex. 291, reversed on oth- 
er grounds 36 S.Ct. 390, 240 U. 

S. 439, 60 L.Ed. 730. 

84* Ind.—American Car & Foundry 
Co. V. Inzer, 101 N.E, 676, 63 Ind. 
App. 316. 

39 C.J. p 817 note 32. 


85. Ala.—Louisville & N. R. Co. v. 

York, 80 So. 676, 128 Ala. 305. 

39 C.J. p 817 note 35. 

88. Ala.—St. -Louis & S. F. R. Co. 
V. Pancher, 6’5 So. 458, 1 Ala.App. 
295. 

39 C.J. p 818 note 36. 

87. U.S.—Shumacher v. St. Louis & 
S. P. R. Co., C.C.Ark., 39 P. 174, 
177. 

38. 111.—Girard Coal Co. v. Wiggins, 
52 IlLApp. 60. 

Ky.—Louisville & N. R. Co. v. Coniff, 
14 S.W. 643, 90 Ky. 660, 12 Ky.L. 
645. 

89. Ky.—Jones v. Louisville & N. R. 
Co., 82 Ky. 610. 

90. U.S.—Lang V. U. S. Reduction 
Co., C.C.A.Ind., 110 P.2d 441. 

Tenn.—'Corpus Juris oited in Steiner 
V. Spencer, 145 S.W.2d 547, 552, 24 
Tenn.App. 389. 

39 C.J. p 818 note 43. 

Vice-prlncipal 

The statute providing that the 
rules and principies of law as to 
contributory negligence which apply 
to bther cases shall apply to cases 
arising under the Railroad Employ- 
ers' Liability Act except In so far as 
they are modifled or • changed did 
not modify or change the law as to 
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contributory negligence of a vice- 
principal as respects his right to re¬ 
cover from an employer for injuries. 
—Sti’aub V. Oregon Electric Ry. Co., 
94 P.2d 681. 163 Or. 93. 

91. Fla.—Atlas Dredging Co. v. 
Mitchell, 77 So. 542. 74 Fla. 307. 
L.R.A.1918F 2fi0. 

39 C.J. p 818 note 44. 

92. N.O.—Coley v. North Cardina 
R. Co., 39 S.E. 43, 128 N,C. 534, 
57 L.R.A. 817. 

39 C.J. p 819 note 46. 

Assnmed risk as contributory negli. 
genoo 

Where a statute expressly pro¬ 
vides that assumption of risk shall 
not be available as a defense in an 
action for injuries arising frpm a 
violation of the statute, facts that 
could have been used under the com- 
mon-law rule so as to defeat re¬ 
covery under the rule of assumption 
of risk cannot be used under the 
name of contributory negligence. 

U. S,—Chicago Junctlon R. Co. v. 

King, 111., 169 P. 372. 

111.—Illinois Collieries Co. v. Davis, 
13'7 Ill.App. 15, afllrmed 83 N.E. 
836, 232 111. 284. 

93. S.C.—Lowe v. Southern ' R. Co., 
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ant caused by defects in the construction of ways, 
Works, and machinery.^^ It has also been held that 
a statutory provision that knowledge by an em- 
ployee of defective or unsafe machinery, ways, ap- 
pliances, or structures shall be no defense to an ac- 
tion for an injury caused thereby does not destroy 
the defense of contributory negligence.^s 

Under a compensation type statute providing that 
an employee may recover in an action at law, even 
though the employer is not negligent, it has been 
held that contributory negligence is not a defense,®^ 
but recovery is defeated where the injury was due 
solely to the employee’s negligence, although to 
come within this exception the employee^s negli¬ 
gence must consist of an affirmative act and not a 
mere failure to act.^S Workmen^s compensation 
statutes, as affecting the defense of contributory 
negligence in common-law actions, are discussed in 
the C.J.S. title Workmen’s Compensation Acts § 
940, also 71 C J. p 1491 note 36-p 1495 note 60. 

Statutes abrogating defense. Under some stat¬ 
utes, the defense of contributory negligence has 
been abolished in actions by employees for injuries 
suffered as a resuit of their employer’s negli¬ 
gence and, where the legislative body has sought 
to elimi»ate the doctrine that an employee may be 
completely barred by his own negligence from re¬ 
covery for an injury caused by his employer^s neg¬ 


ligence, the doctrine must not be allowed recrude- 
scence under some other label in the common-law 
lexicon.i However, eyen where contributory neg¬ 
ligence is out of the case by reason of a statutory 
provision, the fact that the employee’s owm act was 
the sole proximate cause of the injury may con¬ 
stitute a good defense since it negatives the com- 
plaint that the injury was caused by the employer^s 
negligence.2 

Statutory requirements for safety of servants. 
Contributory negligence is not a defense if the em-' 
ployee’s injury resulted from the employer’s failure 
to comply with a statute requiring it to take certain 
precautions for the safety of employees where the 
statute expressly or by necessary implication ex¬ 
cludes the defense of contributory negligence,^ 
but statutes excluding the defense of contributory 
negligence in case of breach by the master of some 
statutory duty imposed on him for the benefit of 
the servant have no application except in cases 
where the breach of the statute contributes to the 
injury.-* By the express provisions of statutes, con¬ 
tributory negligence is held not a defense where the 
master has violated so-called safety appliance stat- 
utesS or statutes for the protection of miners,® or 
factory operatives,'^ or for the protection of rail- 
road employees working on or about the track.^ 

It is generally held that, unless the statute ex- 


67 S.E. 460, 85 S.C. 86^, 137 Am. 
S.R. 904. 

39 C.J. p 819 note 46. 

94- Ga.—Southern R. Co. v. Harbin, 
36 'S.E, 218, 110 Ga. 808. 

39 C.J. p 819 note 47. 

95 , Va.—Norfolk & W. R. Co. v. 
Cheatwood, 49 S.E. 489, 103 Va. 
35(6. 

39 C.J. p 819 note 48.* 

Vnsrojirded elevator well 

Statutory provision that it shall 
not be a defense to an action for in¬ 
jury due to a failure to g-uard an 
elevator well that the injured per- 
son knew of the violation of the 
statute does not allow recovery 
where employee walks deliberately 
into open, vlsible well.—Wojtyna v, 
Bazar Bros. & Co., 132 A. 384, 47 
R.I. 221. 

90. Aria.—Grasty v. Sabin, 259 P. 
1049, 32 Ariz. 463. 

97. Ariz.—Grasty v. Sabin, supra. 

98. Ariz.—Grasty v. Sabin, supra. 

99. Wis.—^Schuster v. Bridffeman, 
275 N.W. 440, 225 WIs. 547. 

Farm labor 

A farmer, who was injured when 
his foot was caught in feed roller of 
silo filler, and owner of silo filler, 
who were assisting neighbor in dll- 
ing silo pursuant to agreement of 


community of farmers for an ex- 
change of work, where engaged in 
“farm labor’* within statute exempt- 
ing farm labor from operation of 
statute abrogating defense of con¬ 
tributory negligence in actions by 
employees against employers.— 
Schuster v. Bridgeman, supra. 

1. U.S.-—Tiller v. Atlantic Coast 
Line R. Co., 63 S.Ct. 444, 318 U.S. 
54, 87 L.Ed. 610, 143 A.L.R. 967, 
certiorari granted 63 S.Ct. 58, 317 
U.S. 610, 87 L.Ed. 495. 

2. Tex.—^Poster v. Carie, Civ.App., 
160 S.W.2d 999, error refused. 

3. Ark.—Brown v. Hames, 179 S.W. 
2d 689, 207 Ark. 196. 

Ind.—N, O. Nelson Mfg. Corpora¬ 
tion V. Dickson, 53 N.E.2d 640, 114 
Ind.App. 668. 

Ky.—Louisville & N. R. Co. v. Chap- 
man’s Adm’x, 190 S.W.2d 542, 300 
Ky. 835, 

39 C.J. p 819 note 61, p 8-20 note 
69, p 295 note 88. 

Character of safety statute 
Under a statute which provides 
that contributory negligence shall 
not be a defense where the employer 
has violated a statute enacted for the 
safety of employees, the violated 
statute must be one entailing spe- 
ciflc duties on the employer and 
making specific and concrete require- 
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ments.—^Weddle v. Heath, 295 P. 832, 
211 Cal. 445. 

«Klclclng switoh" 

Under a statute providing that a 
railway company switching a car in 
the manner known as a “kicking 
switch” shall be liable, without re- 
gard to mere contributory negligence 
of the person injured, the right of 
a brakeman to recover for Injuries 
received while engaged In coupling 
cars in consequence of a klcking 
switch is not defeated by mere con¬ 
tributory negligence.—^Driver v. 
Southern R. Co., 46 So. 824, 93 Miss. 
190. 

4. U.S.—^Atchison, T. & S. F. R. Co. 
V. Swearlngen, Tex., 36 S.Ct. 121, 
239 U.S. 339, 60 L.Ed. 317. 

39 C.J. p 821 note 70. 

5. Mo.—Coleman v. Himmelberger- 
Harrison Land & Lumber Co., 79 
S.W. 981, 105 Mo.App. 264. 

39 C.J. p 821 note 65. 

e. Mo.—Maurizi v. Western Coal & 
‘Mining Co., 11 S.W.2d 268, 321‘Mo. 
378. 

39 C.J. p 821 note 66. 

7. Kan.—Myrick v. Great Western 
Mfg. Co., 149 P. 702, 96 Kan. 17. 

39 C.J. p 821 note 67. 

8 . Ky.—Illinois Cent. R. Co. v. Jor- 
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pressly or by necessary implication abrogates the 
defense of contributory negligence, an employer, 
whose failure to comply with a statute requiring 
him to take designated precautions for the safety 
and protection of its employees causes injury to its 
employee, is not deprived of the defense of con¬ 
tributory negligence.9 This principle has been ap- 
plied in cases where the master failed to comply 
with statutes requiring dangerous machinery to be 
guarded,^0 requiring elevator wells to be guarded,ii 
requiring mines to be kept free from gas,^^ requir¬ 
ing precautions to be taken to prevent coal from 
falling,i3 requiring frogs to be blocked,!^ or pro- 
hibiting the master from furnishing unsafe ladders 
or scaffolding.^5 Qn the other hand, there is some 
authority that, where the employer violates a stat¬ 
ute for the safety and protection of employees, 
contributory negligence is not a defense,at least 
where the purpose of the statute was to protect em¬ 


ployees from the consequences of their own negli- 
gence.l7 Moreover, it has been broadly stated that, 
where the employee is seeking recovery not on the 
basis of the employer^s negligence, but because of 
the employer^s breach of a statutory duty, to the 
injury of the employee, the employee^s contributory 
negligence does not constitute a defense,!^ although, 
where the statute is merely declaratory of the com- 
mon law, it does not create a statutory cause of ac- 
tion, but merely gives statutory recognition to a 
common-law cause of action, and contributory neg¬ 
ligence is a defense.19 

Under the Federal Employers' Liability Act, the 
carrier is deprived of the defense of contributory 
negligence where the injury resulted from the fail¬ 
ure to comply with a statute enacted for the safety 
and protection of railroad employees,^® guch as the 
Federal Safety Appliance Act,2i the Federal Boiler 


dan, 78 S.W. 4'26, 117 Ky. 512, 25 
Ky.L. 1610. 

39 C.J. p 821 note 68. 

9. XJ.S.—Kolenko v. Certaln-Teed 

Products Corporation, D.C.N.T., 20 
F.Supp. 920—Michalek v. U. S. 
Gypsum Co., D.C.N.Y., 16 P.Supp. 
708. 

Pa.—^Price v. New Castle Refrac- 
tories Co., 3 A.2d 418, 382 Pa. 607. 
Tenn.—Corpus Juris clted ia Steiner 
V. Spencer, 145 S.W.2d 647, 662, 24 
Tenn.App. 389. 

Vt.—Duggan v. Heaphy, 83 A. 726, 86 
Vt. 615. 

39 C.J. p 819 note 52, p 295 notes 87, 
89 [a]. 

Noncompliance with safety statute 
as afCecting defense of assumption 
of risk see supra § 369. 

10. U.S.—Sustock V. Shenandoah 
Ahattoir Co., D.C.Pa,, 232 F. 900. 

39 C.J. p 820 note 53. 

11- Mass.—Taylor v. Carew Mfg. 
Co., 10 N.E. 308, 143 Mass. 470. 

12. Ohio.—^Krause v. Morgan, 40 N. 
E. 886, 63 Ohio St. 26. 

13. Pa.—Christner v. Cumberland & 
E. L. Coal Co., 2.3 A. 221, 146 Pa. 
67. 

14. U.S.—Lake Erie & W. R. Co. v. 
Craig, Ohio, 73 F. 642, 19 C.C.A. 
631. 

39 C.J. p 820 note 57. 

15. N.T.—Shovan v. Lozier Motor 
Co., 143 N.T.S. 501, 168 App.Eiv. 
487. 

Wis.—Madix v. Hochgreve Brewing 
Co., 143 N.W. 189, 154 Wis. 448. 

13. Kan.—Thoman v. Farmers & 
Bankers Life Ins. Co., 130 P.2d 661, 
165 Kan. 806. 

17. N.T.—Stern v. Great Island 
Corporation, 293 N.T.S. 608, 260 
App.Div. 115. 


18. N.T.—Stern v. Great Island Cor- | 
poration, supra—Sgandurra v. 220 
Estates, 66 N.T.S.2d 684, 186 Misc. 
283, affirmed 61 N.T.S.2d 910, 270 
App.Div. 834, appeal denied 61 

' N.T.S.2d 920, 270 App.Div. 884. 
Negligence and contributory uegli- 
geuce uot iuvolved 
If employee*s action against em¬ 
ployer is hased on violation of abso¬ 
lute and unqualified prohibition or 
direction in statute, negligence and 
contributory negligence have no 
part, rule being otherwise if statute 
is in regulation of work or depend¬ 
ent on some other fact.—Schmidt v. 
Merchants Despatch Transp. Co., 280 
N.T.S. 836, 244 App.Div. 606, motion 
granted Labieko v. American Piano 
Co„ 198 N.E. 534, 2>68 N.T. 639, modi- 
fled on other grounds Schmidt v. 
Merchants Despatch Transp. Co., 200 
N.E. 824, 270 N.T. 287, reargument 
denied 2 N.E.2d 680, 271 N.T. 531. 

19. N.T.—Sgandurra v. 220 Estates, 
56 N.T.S.2d 684, 185 Misc. 283, af¬ 
firmed 61 N.T.S.2d 910, 270 App. 
Div. 834, appeal denied 61 N.T.S., 
2d 920, 270 App.Div. 884. 

20. U.S.—Fort Street Union Depot 
Co. V. Hillen, C.C.A.Mich., 119 F.2d 
307, certiorari denied 62 S.Ct. 82, 
314 U.S. 642, 86 L.Ed. 515. 

111.—Stott V. Thompson, 14 N.E.2d 
246, 294 Ill.App. 460, certiorari 

denied Thompson v. Stott, 69 S.Ct. 
106, 306 U.S. 639, 83 L.Ed. 411. 

Ind.—Baltimore & O. S. W. R. Co. 
V. Carroll, 163 N.E. 99, 200 Ind. 
589, set aside on other grounds 171 
N.E. 923, 202 Ind. 37, reversed on 
other grounds 60 S.Ct. 182, 280 U. 
S. 491, 74 L.Ed. 566. 

La.—Harris v. Tazoo & M. V. R. Co., 
App., 183 So. 108. 

Mo.—Truesdale v. Wheelock, 74 S.W. 
2d 585, 335 Mo. 924. 
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Okl.—Missouri-Kansas-Texas R. Co. 

V. Herron, 55 P.2d 95. 176 Okl. 
162. 

S.C.—Barton v. Southern Ry. Co., 171 
S.E. 6, 171 S.C. 46, certiorari de¬ 
nied Southern Ry. Co. v. Barton, 
64 S.Ct. 51, 290 U.S. 632, 78 L.Ed. 
5'60. 

Tex.—International-Great Northern 

R. Co. V. Lowry, 121 S.W.2d 685, 
132 Tex. 272—Chicago, R. I. & G. 
Ry. Co. V. Harris, Civ.App., 28 S. 

W. 2d 611, error dismissed—Texas 
& P. Ry. Co. V. Baldwin, Civ.App., 
25 S.W.2d 969, affirmed, Com.App., 
44 S.W.2d 909, certiorari denied 53 

S. Ct. 11. 287 U.S. 606, 77 L.Ed. 
527. 

39 C.J. p 820 note 60. 

Only where safety statute is Iu- 
volved 

Defense of contributory negligence 
is eliminated in action under Federal 
Employers’ Liability Act only where 
statute for safety of employees is 
violated.—Nashville, C. & St. L. Ry. 
V. Hines, 94 S,W.2d 397, 20 Tenn. 
App. 1. 

Waiver of statute 

Contributory negligence bars re¬ 
covery for injuries to railroad em¬ 
ployee waiving federal act,—^High v. 
Quincy, O. & K. C. R. Co., 300 S.W. 
1102, 318 Mo. 444. 

21. U.S.—Chicago, St. P., M. & O. 

Ry. Co. v. Muldowney, C.C.A.Minn., 
130 F.2d 971, certiorari denied 63 
S.Ct. 526, 317 U.S. 700, 87 L.Ed. 
560—Fort Street Union Depot Co. 
v. Hillen, C.C.A.Mich., 119 F.2d 
307, certiorari denied 62 S.Ct. 82, 
314 U.S. 642, 86 L.Ed. 515. 

Ala.—Alabama Great Southern R. 

Co. V. Cornett, 106 So. 242, 214 
■ Ala. 23. 

Cal.—Newkirk v. Los Angeles Junc- 
tion Ry. Co., 131 P.2d 635, 21 Cal. 
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Inspector Act ,^2 or the Hours of Service Act.^s 
Under such statutes, the employer is liable regard- 
less of contributory negligence,^^ which must he ex- 
cluded from consideration the contributory neg- 
ligence of the servant is not only not a defense, but 
does not go in reduction of damages,26 but recov- 
ery may not be had where the, employee’s negligence 
was the sole cause of his injury.27 Since the scope 
of the Federal Safety Appliance Act is wider than 
that of the Federal Employers’ Liability Act, the 
case may be covered by the former, but not by the 
latter, as where a train is engaged in intra-state 
commerce, and in such case contributory negligence 
may be a defense.^^ 


b* Comparative Negligence Statutes 

Under statutes which prescribe a rule of compara¬ 
tive negligence It has generally been held that the em- 
p]oyee’s contributory negligence is not a defense in the 
sense that it will defeat recovery. 

Under statutes which prescribe a rule of compara¬ 
tive negligence, as discussed in detail in the C.J.S. 
title Negligence §§ 169-173, also 39 CJ. p 822 note 
80-p 824 note 39, and 45 CJ. p 1038 note 16 et seq, 
it has generally been held that the employee’s con¬ 
tributory negligence is not a defense in the sense 
that it will defeat recovery^s unless, under some 


2d 308—^Atchison, T. & S. P. Ry^ 
Co. V. Superior Court in and for 
Contra Costa County, 86 P.2d 85, 
12 Cal.2d 549, certiorari denied At- 
chison T. & S. P. R. Co. v. Su¬ 
perior Court of State of California, 
69 S.Ct. 774, 306 U.S. 657, 83 L.Ed. 
1055—Maurice v. State, 110 P.2d 
706, 43 Cal.App.2d 270—Ballard v. 
Sacramento Northern Ry. Co., 14 
P.2d 1045, 126 Cal.App. 486, rehear- 
ing denied 15 P.2d 793, 126 Cal. 
App. 486—Qualis v. Atchison, T. & 
S. P. Ry. Co.; 296 P. 646, 112 Cal. 
App. 7. 

Ga.—Seaboard Air Line Ry. Co. v. 
D'Avignon, 163 S.E. 96, 41 Gau 
App. 263, certiorari denied 51 S.Ct. 
361, 283 U.S. 827, 75 L.Ed. 1441. 
Ind.—Chicago, I. & L. Ry. Co. v. 
Stierwalt, 153 N.E. 807, 87 Ind.App. 
478, certiorari denied 49 S.Ct. 32, 
278 U.S. 633, 73 L.Ed. 651. 

Minn.—^Holz v. Chicago, M., St. P. & 
P. R. Co., 224 N.W. 241, 176 Minn. 
575. 

Miss.—Gulf. M. & N. R. Co. v. Wood, 
146 So. 298, 164 Miss. 766, motion 
sustained for stay of execution 147 
So. 652, certiorari denied 53 S.Ct. 
791, 289 U.S. 759, 77 L.Ed. 1502. 
Mo.—^Alcorn v. Missouri Pac. R. Co., 
63 S.W.2d 55, 333 Mo. 828, certio¬ 
rari denied Missouri Pac. Ry. Co. ! 
V. Alcorn, 54 S.Ct. 228, 290 U.S. ! 
701, 78 L.Ed. 602—McAllister v. 
St. Louis Merchants* Bridge Ter- 
minal Ry. Co., 25 S.W.2d 791, 324 
Mo. 1005—Clark v. Chicago, R. L 
& P. Ry. Co., 300 S.W. 758, 318 Mo. 
453—Carter v. St. Louis, T. & E. 

R. Co., 271 S.W. 358, 307 Mo. 

695. 

N.T.—Lierness v. Long Island R., 
Co., 216 N.Y.S. 666, 217 App.Div. 
301. 

Okl.—Essary v. Lowden, 116 P.2d 
712, 189 Okl. 257, certiorari- de- 
.nied 62 S.Ct. 489, 315 U.S. 798, 

86 L.Ed. 1199, rehearing denied 62 

S. Ct. 638, 315 U.S. 828, 86 L.Ed. 

1228. 

S.C.—^Link v. Seaboard Air Line Ry. 
Co., 156 S.E. 481, 159 S.C. 638, 

certiorari denied Seaboard Air 


Line Ry. Co. v. Link, 51 S.Ct. 212, 
282 U.S. 900, 75 L.Ed. 792. 

Tex.—Chicago, R. I. & G. Ry. Co. 
V. Harris, Civ.App., 28 S.W.26. 611, 
error dismissed. 

39 C.J. p 820 note 60. 

22. U.S.—Lilly V. Grand Trunk 

Western R. Co„ 111., 63 S.Ct. 347, 
317 U.S. 481, 87 L.Ed. 411—Mc- 
Carthy v. Pennsylvania R. Co., C. 
C.A.Ind., 156 P.2d 877—Erie R. Co. 
V. Lin-dquist, C.C.A.Pa., 27 P.2d 
98—Lehigh Valley R, Co. v. Beltz, 
C.C.A.N.Y., 10 F.2d 74, certiorari 
denied 46 S.Ct. 206, 270 U.S. 641, 
70 L.Ed. 776. 

Ala.—^Atlantic Coast Line R. Co. v. 
Wetherington, 16 So.2d 720, 245 
Ala. 313. 

Ky.—Louisvllle & N. R. Co. v. Steph- 
ens, 182 S.W.2d 447. 298 Ky. 828. 

Mo.—Cantley v. Missouri-Kansas- 
Texas R. Co., 183 S.W.2d 123, 363 
Mo. 605—^Aly v. Terminal R. Ass’n 
of St Louis, 119 S.W.2d 363, 342 
Mo. 1116, certiorari denied Termi¬ 
nal R. Ass'n of St. Louis v. Aly, 
59 S.Ct 261, 305 U.S. 665, 83 L.Ed. 
424. 

N.C.—Gerow v. Seaboard Air Line 
Ry., 128 S.E. 346, 189 N.C. 813, 
certiorari denied Seaboard Air Line 
Ry. Co. V. Gerow, 46 S.Ct. 121, 269 
U.S. 584, 70 L.Ed. 425. 

Okl.—Carter v. Chicago, R. I. & P. 
Ry. Co., 65 P.2d 469, 179 Okl. 292. 

Utah.—Ehait v. McCarthy, 138 P.2d 
639, 104 Utah 110. 

Wyo.—Chicago, B. & Q. R. Co. v. 
Murray, 277 P, 703, 40 Wyo. 324. 

39 C.J. p 820 note 60 [b]. 

23. U.S.—Atchison, T. & S. F. R. 
Co. V. Swearington, Tex., 36 S.Ct. 
121, 239 U.S. 339, 60 L.Ed. 317. 

Tenn.—Mitchell v, Southern Ry. Co., 
12 Tenn.App. 523. 

24. U.S.—Erie R. Co. v. Schleen- 
baker, Ohio,, 257 P. 667, 168 C.C.A. 
617, .certiorari denied 40 S.Ct 13, 
260 U.S. 666, 63 L.Ed. 1197. 

Mo.—Page V. Payne, 240 SW. 156, 
293 Mo. 600. 

25. U.S.—^Auchenbach v. Philadel¬ 
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phia & R. Ry. Co„ aC.A,N.J., 8 
F.2d 350. 

Colo.—^Auslender v. Boettcher, 242 
P. 672, 78 Colo. 427. 

39 C.J. p 821 note 63. 

28. Ga.—^Western & A. R. R. v. 
Townsend, 136 S.E. 439, 36 Ga. 
App. 70. 

Mo.—Wilson V. Thompson, 133 S.W. 

26 331, 345 Mo. 319. 

Ohio.—Baltimore & O. R. Co. v. Sho- 
ber, 176 N.E. 88, 38 Ohio App. 216. 
39 C.J. p 821 note 64. 

Comparative negligence see infra 
subdivision b of this section. 

27. Cal.—Qualis v. Atchison, T. & S. 
P. Ry. Co., 296 P. 645, 112 Cal. 
App. 7. 

Mo.—^Robison v. Chicago & E. I. Ry. 
Co., 64 S.W.2d 660, certiorari de¬ 
nied 54 S.Ct 658. 291 U.S. 682, 78 
L.Ed. 1069, 334 Mo. 81—Peters t. 
Wabash Ry. Co., 42 S.W.2d 688, 328 
Mo. 924, certiorari denied 52 S.Ct. 

209, 284 U.S. 686, 76 L.Ed. 680. 

Tex.—International-Great Northern 

R. Co. V. Lowry, 121 S.W.2d 585, 
132 Tex. 272. 

W.Va.—Staton v. Virginian Ry. Co., 
195 S.E. 601, 119 W.Va. 658. ■ 

28. U.S.—Tlpton V. Atchison, T. & 

S. P. Ry. Co., 56 S.Ct 715, 298 U. 
S. 141, 80 L.Ed. 1091, 104 A.L.R. 
831. 

Fla.—^Atlantic Coast Line R. Co. v. 
Moore, 181 So. 374, 135 Fla, 486, 
modified on other grounds 186 So. 

210, 135 Fla. 485. 

N.H.—Grew v. Boston & M. R. R., 
142 A. 707, 83 N.H. 383. 

Stato law govems 

tJ.S.—Tipton V. Atchison, T. & S. F. 
Ry. Co., Cal., 56 S.Ct 715, 298 
U.S. 141, 80 L.Ed. 1091, 104 A.L.R. 
831. 

Fla.—^Atlantic Coast Line R. Co. v. 
Moore, 181 So. 374, 135 Fla. 486, 
modified on other grounds 186 So. 
210, 135 Fla, 485. 

29. U.S.—Tombigbee MIU & Lum- 
ber Co. v. Hollingsworth, C.C.A. 
Miss., 162 F.2d 763—Great North¬ 
ern Ry. Co. V. Wojtala; ' C.C.A. 
Mon-L, 112 P.2d 609—Union Oil 
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statutes, the eniployee^s negligence is as great or 
greater than the negligence of the employer,^^ 
br the injured employee^s negligence was the sole 
proximate cause of the injury.^i Thus, under the 


Federal Employers' Liability Act, an employee^s 
contributory negligence is not a defense in the 
sense that it will defeat his action against his em- 
ployer for injuries^^ unless such negligence was 


Co. of California v. Hunt, C.C.A. 
Or., 111 F.2d 269—Montgomery 
Ward & Co. v. Lindsey, C.C.A. 
Miss., 104 F.2d 882—Southern 
Kraft Corporation v. Parnell, C. 
C.A.Miss., 65 P.2d 785. 

Ark.—Dierks Lumber & Coal Co. v. 
Noles, 148 S.W.2d 650, 201 Ark. 
1088—Goodin v. Boyd-Sicard Coal 
Co., 122 S.W.2d 548, 197 Ark. 175— 
W. P. Brown «& Sons Lumber Co. 
V. Oaties, 72 S.W.2d 213, 189 Ark. 
338—Ward Purniture Mfg. Co. v. 
Pickle, 295 S.W. 727, 174 Ark. 463. 
Fla.—Winter Park Telephone Co. 

V. Strong, 179 So. 289, 130 Fla. 
755, rehearlng denied 182 So. 927— 
Goethe-Howell Lumber Co. v. 
Stokes, 127 So. 862, 99 Pia. 911. 

111.—Humphreys v. East St. Louis & 
Suburban Ry. Co., 253 111.App. 450. : 
Ky.—Louisville & N. R. Co. v. Chap- 
man’s Adm'x, 190 S.W.2d 542, 300 
Ky. 835. 

Mont.—Palmer v. Great Northern 
Ry. Co., 170 P.2d 768. 

N.C.—Brooks v. Suncrest Lumber 
Co., 138 S.E. 532i 194 N.C. 141. 

Chio.—Baltimore & 0. R. Co. v. 
McTeer, 9 N.E.2d 627, 65 Ohio App. 
217. 

Or.—Chatfleld v. Zeller, 147 P.2d 222, 
174 Or. 69—PUzgorald v. Oregon- 
Washlngton R. & Co., 16 P. 

2d 27, 141 Or. 1—Peluck v. Pacific 
Machine & Blacksmith Co., 293 P. 
417, 134 Or. 171. 

39 C.J. p 822 notes 81, 82, 

ZSmployee^s uegUgeaice, unless wiU- 
ful, was no defense in personal in- 
jury action against employer.—EEol- 
lopeter v. Palm, 291 P. 380, 134 Or. 
546, modified on other grounds 294 
P. 1056, 134 Or. 646, and appeal dis- 
missed 52 S.Ct. 16, 284 U.S. 672, 76 
L.Ed. 497. 

30. Ohio.—Detroit & T. Shore Line 

R. Co. V. Seigel, App., 153 N.E. 
870. 

Wis.—Schuster v. Bridgemen, 275 N. 

W. 440, 225 Wis. 647. 

39 C.J. p 824 notes 6, 8. 
lSi 2 iploye>e’s negligence slight 

A brakeman's violation of railway 
company rule prohibiting employees 
from riding on running board of 
engines was contributory negligence 
but did not bar recovery under stat¬ 
utes for his death when he was im- 
paled against piece of scrap iron 
which was thrust up from track as 
engine passed over it, where brake- 
man’s negligence was slight in com- 
parison with railway company’s neg¬ 
ligence.—Norfolk & W. Ry. Co. v. 
Riggs, C.C.A.Ohio, 98 F.2d 612. 

81. Ky.—Louisville & N. R, Co. v. 
56 O.J.S.-79 


Chapman’s Adm*x, 190 S.W.2d 542, 
300 Ky. 835. 

Minn.—Stritzke v. Chicago Great 
Western Ry. Co., 251 N.W. 632, 
190. Minn. 323. 

Tex.—Hunter v. Texas Elee. Ry. Co., 
Civ.App., 194 S.W.2d 281, error 
refused. 

39 C.J. p 823 note 87, p 824 note 6. 

32. U.S.—Owens v. Union Pac. R. 
Co., Wash., 63 S.Ct. 1271, 319 U.S. 
715, 87 L.Ed. 1683, certiorari de¬ 
nied 65 S.Ct. 57, 323 U.S. 740, 89 
L.Ed. 593—New York Cent. R. 
Co. V. Marcone, N.J., 50 S.Ct, 294, 
281 U.S. 345, 74 L.Ed. 892—Thomp¬ 
son V. Camp, C.C.A.Tenn., 163 P.2d 
396—Hutchins v. Akron, C. & Y. 

R. Co., C.C.A.Ohio, 162 P.2d 189— 
Chicago, St. P., M. & O. R. Co. v. 
Arnold, C.C.A.Minn., 160 F.2d 1002 
—Keith V. Wheeling & L. E. Ry. 
Co., C.C.A.Ohio, 160 P.2d 654— 
Bowser v. Baltimore & O. R. Co., 

^ C.C.A.Pa., 152 F.2d 436—Eiseman 
' v, Pennsylvania r 1 Co., C.C.A.Pa., 
151 F,2d 222—Boston & M. R. R. v. 
Cabana, O.C.A.Mass., 148 P.2d 150, 
certiorari denied 65 S.Ct. 1414, 325 

U. S. 873, 89 L.Ed. 1991—Ramsouer 

V. Midland Valley R. Co., C.C.A. 
Ark., 136 F.2d 101—McGivern v. 
Northern Pac. Ry. Co., C.C.A. 
Minn., 132 F.2d 213-—Underwood v. ! 
Louisville & N. R. Co., C.C.A.Ill., 
131 F.2d 306, certiorari denied 63 

S. Ct. 559, 318 U.S. 760, 87 L.Ed. 
1133—Thomson v. Boles, C.C.A. 
Minn., 123 P.2d 487, certiorari de¬ 
nied 62 S.Ct. 632, 315 U.S. 804, 86 
L.Ed. 1204—^Wiggins v. Powell, 
C.C.A,Fla., 119 F.2d 751, certiorari 
denied Powell v. Wiggins, 62 S.Ct. 
94, 314 U.S. 649, 86 L.Ed. 520— 
Chesapeake & O. Ry. Co. v. Rich- 
ardson, C.C.A.Ohio, 116 P.2d 860, 
certiorari denied 61 S.Ct. 961, 313 

U. S. 574, 85 L.Ed. 1631—Dudley v. 
Scandrett, C.C.A.Wash., 115 F.2d 
728—Rader v. Baltimoi’e & O. R. 
Co., C.C.A.I11., 108 F.2d 980, certio¬ 
rari denied Baltimore & O. R. Co. 

V. Rader, 60 S.Ct. 722, 309 U.S. 682, 
84 L.Ed. 1026—Ballard v. Atehison, 

T. & S. F, R. Co., C.C.A.Tex., 100 
P.2d 162—Halges v. Central R. Co. 
of New Jersey, C.C.A.N.Y., 68 P. 
2d 169, certiorari denied Central 

R. Co. of New Jersey v. Halges, 53 

S. Ct. 11, 287 U.S. 607, 77 L.Ed. 
628—Lehigh Valley R. Co. v. Mc- 
Granahan, C.C.A.N.Y., 6 P.2d 431— 
Tishar v. Nicodemus, D.C.Ill., 49 
F.SuPP- 146. 

Ala,—Alabama Great Southern ■ R. 
Co. V. Baum, 31 So.2d 366—Louis¬ 
ville & N. R. Cp.' v. Grizzard, 189 
So. 203, 238 Ala. 49, certiorari de- 
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nled 60 S.Ct. 140, 308 U.S. 603, 84 
L.Ed. 504—Southern Ry. Co. v. 
Glenn, 154 So. 792, 228 Ala. 663— 
Birmingham Belt R. Co. v. Ben- 
nett, 14i6 So. 265, 226 Ala. 185, cer¬ 
tiorari denied 54 S.Ct. 52, 290 U.S. 
684, 78 L.Ed. 552—Southern Ry. 
Co. V. Smith, 128 So. 228, 221 Ala. 
273—Mobile & O. R. Co. v. Wil¬ 
liams, 121 So. 722, 219 Ala. 238— 
Louisville & N. R. Co. v^ Jacob- 
son, 118 So. 665, 218 Ala. 384. 

Ark.—St. Louis-San Prancisco Ry. 
Co. V. Wacaster,^ 199 S.W.2d 948— 
Kansas City Southern Ry. Co. v. 
Hopson, 186 S,W.2d 946, 208 Ark. 
648—MissourrPac. R. Co. v. Kee- 
ton, 183 S.:5^.2d 605, 207 Ark. 793, 
reverSed on other grounds 66 S.Ct. 
135, 326 US. 689, 90 L.Ed. 405— 
Missouri^Tac. R, Co, v. McKamey, 
171 S.)r.2d 932, 206 Ark. 907—Mis- 
souri*Pac. R. Co. v. Haigler, 158 
S.W.2d 703, 203 Ark. 804—Missouri 
' Pac. Pw. Co. V. Sandors, 117 S.W.2d 
720, 196 Ark. 26D--St. , Louis-San 
Prancisco Ry, Co. v. Miller, 292 S. 
W. 986, 173 Ark. 697. 

Cal.—Perrett v. Southern Pac. Co., 
165 P.2d 751, 73 Cal.App.2d 80— 
Matthews v. Atehison, T. & S. P. 
Ry. Co., 129 P.2d 436, 64 Cal.App. 
2d 549—Metz v. Southern Pac. Co., 
124 P.2d 670, 61 Cal.App.2d 260— 
Myers v. Southern Pac. Co., 58 P. 
2d 387, 14 Cal.App.2d 287, hearing 
denied 59 P.2d 1001, 14 Cal.App.2d 
287—Hackley v. Southern Pac. Co., 
46 P.2d 447, 6 Cal.App.2d 611, cer¬ 
tiorari denied Southern Pac. Co. v. 
Hackley, 56 S.Ct. 153, 296 U.S. 630, 
80 L.Ed. 447. 

Conn.—Onofrio v. Palmer, 43 A.2d 
454, 132 Conn. 257. 

Fla.—^Atlantic Coast Line R. Co. v. 

Mcintosh, 198 So. 92, 144 Fla. 366. 
Ga.—Southern Ry. Co. v. Newman, 
199 S.E. 753, 187 Ga. 132, followed 
in Southern Ry. Co. v. Newman, 
199 S.E. 765, 187 Ga. 136—Tankers- 
ley V. Southern Ry. Co., 35 S.E.2d 
622, 73 Ga.App. 88—Pollard v. 

Gammon, 12 S.E.2d 624, 63 Ga.App. 
852. 

111.—Walaite v. Chicago, R. I. & P. 
Ry. Co., 33 N.E.2d 119, 376 111. 69 
—Armstromg v. Chicago & W. I. 
R. Co., 183 N.E. 478, 350 111. 426, 
certiorari denied Chicago & W. I. 
R. Co. V. Armstrong, 53 S.Ct. 623, 
289 U.S. 724, 77 L.Ed. 1475—How- 
ard V. Baltimore & O. C. T. R. Co., 
63 N.E.2d 774, 327 Ill.App. 83— 
Avance v. Thompson, 61 N.E.2d 
334, 320 Ill.App. 406, reversed on 
other grounds 55 N.B.2d 67, 387 111. 
77, certiorari denied 6S S.Ct. 82, 
323 U.S. 753, 89 L.Ed. 603—^Patzn- 



§ 425 MASTEB AND SERVANT 

the sole cause of the injury,^^ or unless, according 1 to the decisions 


sky V. Lowden, 47 N.B.2d 388, 317 
IlLApp. 613—Werner v. Illinois 
Cent R. Co., 33 N.B.2d 121, 309 111. 
App. 292, reversed on other 
grounds 42 N.E.2d 82, 379 111. 659 
—Genzel v. New York, C. & St. L. 
R. Co., 261 Ill.App. 176—Beck v. 
Baltimore & O. R. Co., 244 Ill.App. 
441. 

Ind.—Illinois Steel Co. v. Fuller, 23 
N.E.2d 259, 216 Ind. 180—New 

York Cetnt. R. Co. v. Verpleatse, 59 
N.E.2d 916, 116 Ind.App. 1. re- 
hearing denied 60 N.E.2d 784, 116 
Ind.App. 1—Southern Ry. Co. v. 
Harpe, App., 53 N.E.2d 186. 
lowa.—Farwark v. Chicago, M. & 
St. P. Ry. Co., 211 N.W. 875, 202 
lowa 1229. 

Ky.—Liouisville & N. R. Co. v. Chap* 
man’s Adm’x, 190 S.W.2d 542, 300 
Ky. 835. 

La.—^Harris v. Yazoo & M. V. R. Co., 
App., 183 So. 108. 

Mass.—Rollins v. Boston & M. R. R., 
74 N.E.2d 664. 

Mich.—Thrall v. Pere Marqu^ette Ry. 
Co., 241 N.W. 235, 257 Michi. 269— 
Thrall v. Pere Marquette jRy. Co., 
236 N.W. 230, 254 197— 

Thrall v. Pere Marqujatite Ry. Co., 
229 N.W. 488, 249 ]\^'ch. 440—Sum- 
ner v. Ann Arbor“ift. Co., 209 N.W 
184, 236 Mich. 293. 

Minn.—Jacohson v. Chicago & N, W 
Ry. Co., 22 N.W.2d 455, 221 Minn. 
454. 

Mo.—Francis v. Terminal R. Ass’in of 
St. Louis, 193 S.W.2d 909, 354 Mo. 
1232—Joice v. Missouri-Kansas- 
Texas R. Co., 189 S.W.2d 668, 354 
Mo. 439, 161 AL.R: 383—Copeland 
V, Terminal R. Ass'n of St. Louis, 
182 S.W.2d 600, 353 Mo. 433, cer¬ 
tiorari denied 65 S.Ct. 554, 323 U.S. 
799, 89 L.Ed. 637—Godsy v. 

Thompson, 179 S.W.2d 44, 352 Mo. 
681, certiorari denied 65 S.Ot. 48, 
323 U.S. 719, 87 L.Ed. 578—Mooney 
V. Terminal R. Ass'n of St. Louis, 
176 S.W.2d 605, 362 Mo. 245—Owen 
y. Kurn, 148 S.W.2d 519, 347 Mo. 
516—^Evans v. Atchison, T. & S. 
P. Ry. Co., 131 S.W.2d 604, 345 Mo. 
147—^Hough V. Chicago, R. I. & P. 
Ry. Co., 100 S.W.2d 499, 339 Mo. 
1169—^Moran v. Atchison, T. & S. 
P. Ry. Co., 48 S.W.2d 881, 330 Mo. 
278, certiorari denied Atchison, T. 
& S. P. R. Co. V. Moran, 53 S.Ct. 
21, 287 U.S. 621, 77 L.Ed. 639. 
Mont.—Bumett v. Northern Pac. Ry. 

Co., 124 P.2d 307, 113 Mont. 253. 
Neb.—Eliis v. Union Pac. R. Co., 22 
N.W.2d 305, 147 Neb. 18. 

N.Y.—Barry v. Boston & M. R. R., 
229 N.Y.S. 378, 223 App.Div. 563— 
Henry v. Norton, 66 N.Y.S.2d 317. 
N.C.—^McCrowell v. Southern Ry. 

Co., 20 S.E.2d 352, 221 N.C. 366. 
Or.—^McCauley v. Pacific Atlantic S. 

S. Co., 115 P.2d 307, 167 Or. 80. 

Pa.—Coleman v. Readlng Co., 29 A.2d 


499, 346 Pa. 289—^Baumgartner v. 
Pennsylvania R. Co., 140 A. 622, 
292 Pa. 106—^Backes v. Pennsyl¬ 
vania R. Co., 200 A. 181, 132 Pa. 
Super. 29. 

S.C.—McClain v. Charleston & W. C. 
Ry. Co., 4 S.E.2d 280, 191 S.C. 332 
—Covington v. Atlantic Coast Line 

R. Co., 156 S.E. 438, 158 S.C. 194, 
certiorari denied Atlantic Coast 
Line R. Co. v. Covington, 51 S.Ct. 
33, 282 U.S. 868, 75 L.Ed. 759. 

Tenn.—Draper v. Louisville & N. R. 
Co., 66 S.W.2d 1003, 17 Tenn.App. 
213. 

Tex.—Missouri Pac. R. Co. v. Jones, 
76 S.W.2d 1044, 124 Tex. 234, cer¬ 
tiorari denied 55 S.Ct. 638, 294 U.S. 
729, 79 L.Ed. 1259—^Benson v. Mis¬ 
souri, K. & T. R. Co., Civ.App., 200 

S. W.2d 233, error refused, no re- 
versible error. 

Wash.—^Pierce v. Spokane Interna¬ 
tional Ry. Co., 131 P.2d 139, 15 
Wash.2d 431—McGinn v. North 
Coast Stevedoring Co., 270 P. 113, 
149 Wash. 1—Colacci v. Chicago, 
M. & St. P. Ry. Co., 251 P. 880, 141 
Wash. 587. 

W.Va.—Rash v. Norfolk & W. Ry. 
Co., 12 S.E.2d 601, 122 W.Va. 688 
—Towns V. Monongahela Ry. Co., 
144 S.E. 289, 105 W.Va. 672. 

39 C.J. p 822 note 80. 

Frozimate cause 

Employee's negligence, however 
late and however directly connected 
with injury, does not defeat cause 
of action if employer's negligence re- 
mains a proximate contributing 
cause.—Mooney v. Terminal R. Ass'n 
of St. Louis, 176 S.W.2d 605, 352 Mo. 
245. 

Negligence of fello w servant 

(1) Fact that employee's negli¬ 
gence was contributing cause co-op- 
erating with negligetnce of other 
employees in causing injury is not 
complete defense to railway company 
sued by employee.—^Hawthome v. 
International-Great Northern R. Co., 
Tex.Civ.App., 63 S.W.2d 243, error re¬ 
fused. 

(2) Pellow-servant rule under the 
Federal Employers' Liability Act see 
supra § 355. 

Fartlcipatlon. in negligent act 

Pireman’s death may be found to 
have resulted from other employee's 
negligence causing collision, al- 
though fireman participated in negli¬ 
gent act.—^Western & A. R. R. v. 
Lockridge, 152 S.E. 474, 170 Ga. 208, 
certiorari denied 50 S.Ct. 461, 281 U. 
S. 762, 74 L.Ed. 1171. 

33. U.S.—N. Y. Cent. R. Co. v. Mar- 

cone, N.J., 60 S.Ct. 294, 281 U.S. 
345, 74 L.Ed. 892—Atlantic Coast 
Line R. Co. v. Davis, S.C., 49 S.Ct. 
210, 279 U.S. 34, 73 L.Ed. 601— 
Chicago, St. P., M. & O. R. Co. v. 
Amold, C.C.A.Minn., 160 F.2d 1002 
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on the question by the different 

—Keith V. Wheeling & L. E. Ry. 
Co., C.C.A.Ohio, 160 P.2d 654— 
Mumma v. Reading Co., C.C.A.Pa., 
146 F.2d 216—Willis v. Pennsyl¬ 
vania R. Co., C.C.A.N.Y., 122 P.2d 
248, certiorari denied 62 S.Ct. 187, 
314 U.S. 684, 86 L.Ed. 647—Ches- 
apeake & O. Ry. Co. v. Richardson, 
C.C.A.Ohio, 116 P.2d 860, certiorari 
denied 61 S.Ct. 961, 313 U.S. 574, 85 
L.Ed. 1631—Hylton v. Southern 
Ry. Co., G.C.A.Tenn., 87 F.2d 393, 
certiorari denied 57 S.Ct. 929, 301 

U.S. 699, 81 L.Ed. 1354—Cooley v. 
New York Cent. R. Co., C.C.A.N.Y., 
80 F.2d 816, certiorari denied New 
York Cent. R. Co. v. Cooley, 56 S. 
Ct. 599, 297 U.S. 721, 80 L.Ed. 1005 
—Erie R. Co. v. Irons, C.C.A.N.J., 
48 P.2d 60, certiorari denied 61 S. 
Ct. 649, 283 U.S. 857, 75 L.Ed. 1463 
—Reynolds v. New York, O. & W. 
Ry. Co., C.C.A.N.Y., 42 F.2d 164. 
Ala.—^Atlantic Coast Line R. Co. v. 
Wetherington, 16 So.2d 720, 245 

Ala. 313—Louisville & N. R. Co. v. 
Grizzard, 189 So. 203, 238 Ala. 49, 
certiorari denied 60 S.Ct. 140, 308 

U. S. 603, 84 L.Ed. 504—Southern 
Ry. Co. v. Glenn, 154 So. 792, 228 
Ala. 563—Louisville & N. R. Co. 

V. Jacobson, 118 So. 566, 218 Ala. 
384. 

Ark.—Jones v. Kansas City Southern 
Ry. Co., 146 S.W.2d 969, 201 Ark. 
523—^Dozier v. Missouri Pac. R. 
Co., 3 S.W.2d 678, 176 Ark. 661. 

Fla—Atlantic Coast Line R. Co. v. 

Mcintosh, 198 So. 92, 144 Fla 356. 
Ga.—Tankersley v. Southern Ry. Co., 
86 S.E.2d 522, 73 Ga.App. 88. 

111.—Helton V. Thomson, 36 N.E.2d 
267, 311 Ill.App. 354, certiorari de¬ 
nied 62 S.Ct. 1280, 316 U.S. 688, 86 
L.Ed. 1760, rehearing denied 63 S. 
Ct. 24, 317 U.S. 704, 87 L.Ed. 562. 
Ky.—Louisville & N. R. Co. v. Chap- 
man’s Adm’x, 190 S.W.2d 642, 300 
Ky. 835—Louisville & N. R. Co. v. 
Stewart, 142 S.W.2d 119, 283 Ky. 
685—Louisville & N. R. Co. v. Jol- 
ly's Adm'x, 23 S.W.2d 564, 232 Ky. 
702, certiorari denied Louisville & 
N. R. Co. V. Jolly, 61 S.Ct. 26. 282 

U. S. 847, 75 L.Ed. 751. 

Mich.—Thrall v. Pere Marquette Ry. 

Co., 236 N.W. 230, 254 Mich. 197. 
Mo.—^Hough V. Chicago, R. I. & P. 
Ry. Co., 100 S.W.2d 499, 339 Mo. 
1169—Imboden v. St. Louis-San 
Francisco Ry. Co., App., 272 S.W. 
1092. 

Neb.—Eliis v. Union Pac. R. Co., 27 
N.W.2d 921, 148 Neb. 616—Hayes 

V. Chicago, B. & Q. Ry. Co., 269 N. 

W. 623, 131 N-eb. 687. 

N.Y.—Lierness v. Long Island R. Co., 
216 N.Y.S. 656, 217 App.Div. 301. 
N.C.—Buie V. Powell, 1 S.E,2d 102, 
215 N.C. 67. 

Tex.—International-Great Northern 
R. Co. V. Lowry, 121 S.W.Sd 585, 
132 Tex. 272—Missouri Pac. R. Co. 
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courts, the injured servant was primarily at | fault.34 


V. Jones, 76 S.W.2d 1044, 124 Tex. 
234, certiorari denied 65 S.Ct. 638, 
294 U.S. 729, 79 L.Bd. 1259—Haw- 
thorne v. International - 'Great 
Northern R. Co., Civ.App., 63 S.W. 
2d 243. 

Utah.—Miller v. Southern Pac. Co., 
21 P.2d 866, 82 Utah 46, certiorari 
denied Southern Pac. Co. v. Miller, 
64 S.Ct. 207, 290 U.S. 697, 78 L.Ed. 
600. 

New and supersedlngr causa of Inju- 
ry 

Contributory neg-ligence of em- 
ployee seeking recovery under act 
does not preclude recovery in action 
based on violation of employer’s 
statutory duty, unless contributory 
negligence can be deemed new and 
superseding cause of accident, and 
it is not considered as such when 
it is a normal reaction to situation 
created by employer’s wrong.—^An- 
derson v. Baltimore & O. R. Co., C. 
C.A.N.T., 89 P.2d 629, certiorari de¬ 
nied Baltimore & O. R. Co. v. An- 
derson, 58 S.Ct. 14, 302 U.S. 696, 82 
L.Bd. 538. 

Keld sola proximate cause 

(1) In general. 

U.S.—Kansas City Southern Ry. Co. 
V. Williford, C.C.A.La., 65 F.2d 223, 
certiorari denied Williford v. Kan¬ 
sas City Southern Ry. Co., 64 S.Ct. 
87, 290 U.S. 666, 78 L.Ed. 576. 
Miss.—Gulf M. & N*. R, Co. v. Mad- 
den, 200 So. 119, 190 Miss. 374. 

Neb.—^Hayes v. Chicago, B. & Q. Ry. 

Co., 269 N.W. 623, 131 Neb. 687. 
Pa.—Pitzgerald v. Pennsylvania R. 
R., 184 A. 299, 121 Pa.Super. 461. 

(2) Negligence of switchman, 
stepping ofC engine footboard was 
held sole .cause of death from con- 
tact with side of engine on train 
passing along adjacent track.—At¬ 
lantic Coast Line R. Co. v. Driggers, 
S.C., 49 S.Ct. 490, 279 U.S. '787, 73 L. 
Ed. 957. 

(3) Railroad switchman was held 
as matter of law guilty of contribu¬ 
tory negligence constituting sole 
proximate cause of death where he 
violated rule and custom by going 
between cars to couple air hose be- 
fore engine was coupled to cars.— 
Southern Ry. Co. v. Glenn, 154 So. 
792, 228 Ala. 563. 

(4) Bngineer’s disobedience of 
train dispatcher's order to run loco- 
motive on pass track at certain sta- 
tion and wait until freight train 
passed on main track was held sole 
cause of his death in collision with 
such train, beyond such station.— 
Southern Ry. Co. v. Dantzler, S.C., 52 
S.Ct. 520, 286 U.S. 318, 76 L.Ed. 1127. 

(6) If brakeman who was riding 
on side of car, received notice from 
his superior that there was not suf¬ 
ficient clearance to permit him to 


ride past spotted cars on side track, 
his failure to heed the waming and 
leave the car was the sole cause of 
his injury when his hand was 
crushed on failure to ciear the spot¬ 
ted cars and he could not recover 
from railroad.—Chicago, St. P., M. & 

O. R. Co. V. Arnold, C.C.A.Mlnn., 160 

P. 2d 1002. 

(6) Engineer’s disobedience of or¬ 
der to watch for Steel gang and pre- 
mature release of brakes was held 
sole cause of derailment causing his 
death.—Southern Ry. Co. v. Hylton, 
C.C.A.Tenn., 37 P.2d 843, certiorari 
denied Hylton v. Southern Ry. Co., 
50 S.Ct. 351, 281 U.S. 745, 74 L.Ed. 
1158. 

Keld uot sole proximate cause 

(1) In generaL 

U.S.—Chesapeake & O. Ry. Co. v. 
Richardson, C.C.A.Ohio, 116 P.2d 
860, certiorari denied 61 S.Ct. 961, 
313 U.S. 574, 86 L.Ed. 1531. 

Ala.—Louisville & N. R. Co. v. Park¬ 
er, 138 So. 231, 223 Ala. 626, cer¬ 
tiorari dismissed 53 S.Ct. 94, 287 
U.S. 569, 77 L.Ed. 501—Louisville 
& N. R. Co. V. Jacobson, 118 So. 
565, 218 Ala. 384. 

111.—Armstrong v. Chicago & W. I. 
R. Co., 183 N.E. 478, 850 111. 426, 
certiorari denied Chicago & W. I. 
R. Co. V. Armstrong, 63 S.Ct. 623, 
289 U.S. 724, 77 L.Bd. 1475. 

Ky.—Southern Mining Co. v. Child- 
ers, 142 S.W.2d 996, 283 Ky. 687, 
131 A.L.R. 315. 

(2) Engineer, obeying conductores 
order to proceed to next station 
without receiving copy of running 
order, was held not primarily re- 
sponsible for collision with extra 
freight, so as to bar recovery for 
his death, question being one of con¬ 
tributory negligence only.—Miller v. 
Central R. Co. of New Jersey, C.C.A. 
N.T., 68 F.2d 635, certiorari denied 
Central R. Co. of New Jersey v. Mil¬ 
ler, 53 S.Ct. 18, 287 U.S. 617, 77 L.Ed. 
536. 

I (3) Switchman^s act in attempting 
to mount footboard of locomotive at 
time it was occupied by other em- 
ployees was not the sole proximate 
cause of switchman^s injury.—Texas 
& N. O. R. Co. V. Sturgeo-n. 177 S.W. 
2d 264, 142 Tex. 222. 

(4) Where railroad company is 
negligent in such a way as to bring 
about or contribute to employee’s in¬ 
jury, fact that employee failed to 
exercise diligence when by the exer- 
cise thereof he might have avoided 
injury does not make his negligence 
the sole cause of the injury.—Mum- 
ma V. Reading Co., C.C.A.Pa., 146 P. 
2d 215. 

(6) A switchman’s attempt to 
mount locomotive footboard occupied 
by two other employees was not sole 
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proximate cause of injuries when 
switchman feli backward, so as to 
preclude recovery under act, where 
portion of footboard which switch¬ 
man attempted to mount was vacant 
and he was called on to make an in¬ 
stant decislon.—Texas & N. O. R. Co. 
V. Sturgeon, Tex.Civ.App., 177 S.W.2d 
340, reversed 177 S.W.2d 264, 142 
Tex. 222. 

34, U.S.—Unadilla Valley R. Co. v. 

Caldine, N.Y., 49 S.Ct. 91, 278 U.S. 
139, 73 L.Ed. 224—Frese v. C. B. & 

Q. Ry., Mo., 44 S.Ct. 1, 263 U.S. 1, 
68 L.Ed, 131—^Halges v. Central R. 
Co. of New Jersey, C.C.A.N.Y., 58 
F.2d 169, certiorari denied Central 

R. Co. of New Jersey v. Halges, 
63 S.Ct. 11, 287 U.S. 607, 77 L.Ed. 
528. 

Ala.—Davis v. Sorrell, 104 So, 397, 
213 Ala. 191. 

111.—Heltoin V. Thomson, 36 N.B.2d 
267, 311 111.App. 354, certiorari de¬ 
nied 62 S.Ct. 1280, 316 U.S. 688, 86 
L.Ed, 1760, rehearing denied 63 S. 
Ct. 24, 317 U.S. 704, 87 L.Ed. 662. 
Ind.—Chicago & Erie R. Co. v. Pat- 
terson, 34 N.E.2d 960, 110 Ind.App. 
94. 

Minn.—McDonald v. Great Northern 
Ry. Co., 207 N.W. 174, 166 Minn. 
87. 

Mo.—Williamson v. Wabash R. Co., 
196 S.W.2d 129, 355 Mo. 248. 

Okl.—^Kum V. Reese, 133 P.2d 880, 
192 Okl. 78. 

Tenn.—^Nashville, C. & St. L. Ry. v. 
Hines, 94 S.W.2d 397, 20 TensmApp. 
1 . 

Tex.—Missouri Pac, R. Co. v. Jones, 
76 S.W.2d 1044, 124 Tex. 234, cer¬ 
tiorari denied 55 S.Ct. 638, 294 U.S. 
729, 79 L.Ed. 1269—Hawthorne v. 
International-Great Northern R. 
Co., Civ.App., 63 S.W.2d 243, error 
refused. 

Primary duty 

(1) If engmeer’s death was direct- 
ly diie to his failure to discharge his 
primary duty of proper control and 
management of engine, recovery 
could not be had umder the act on 
ground that possibly death might 
have been prevented if those in sec- 
ondary relation to engine’s movement 
had done more.—Louisville & N. R. 
Co. V. Grizzard, 189 So. 203, 238 Ala. 
49, certiorari denied 60 S.Ct. 140, 308 
U.S. 603, 84 L.Ed. 504. 

(2) Primary duty rule abrogated 
by amcndment to statute abolishing 
the defense of assumption of risk.— 
Leet V. Union Pac. R. Co., 142 P.2d 
37, 60 Cal.App.2d 814. 

(3) Assumption of risk as defense 
under Federal Bmployers’ LiabiUty 
Act see supra S 359. 

Seeoudaxy xLegllgeace 

Where section laborer left gauge 
on track, although ordered by fore- 
man to remove it, negligence of in- 
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§ 426 

§ 426. -What Law Govems 

The law of the place-where the injury was Infllcted 
governs as to contributory negligence In an action by an 
employee for injuries arising out of his employment. 

The law of the place where the injury is inflicted 
governs as to the defetise of contributory negli¬ 
gence, although the suit is brought in another juris- 
diction.55 Statutes in force at the time of the in¬ 
jury complained of control the defense of contribu¬ 
tory negligence.36 Where the suit is based on the 
Federal Employers'Liability Act, the effect of con¬ 
tributory negligence when established is controlled 
by that statute,^7 the state law having no applica- 
tion;38 but since the Federal Employers^ Liability 
Act does not define contributory negligence and 
since there is no federal common law on this sub- 
ject, the question as to the existence of contributory 
negligence is to be determined by the state law.s^ 

§ 427. What Constitutes Contributory Neg¬ 
ligence in General 

An employee is bound to exercise reasonable and or- 
dlnary care for his own protection, and, in determining 
whether he has exercised such care, ali the attendant 
circumstances must be taken into consideration. 


An employee is bound to exercise ordihary and 
reasonable care for his own protection.^® Further- 
more, it has been held that the duty of the employee 
to use this degree of care is a continuing one,4i and 
is not affected by the fact that the master may by 
his own negligence have exposed the servant to dan- 
ger.42 However gross the negligence of the mas¬ 
ter, the servant on discovering the danger must 
exercise ordinary care to. avoid injury.^s x^e law 
does not exact of the servant extraordinary care,^^ 
or the highest degree of care.^5 Ordinary and rea¬ 
sonable care is the measure of care required of the 
servant; nothing beyond this is required.*^® This 
is so notwithstanding a rule of the master imposing 
a higher degree of care; the courts will follow the 
law and not the rule.^7 

What is reasonable or, ordinary care. The rea¬ 
sonable or ordinary care required of the servant is 
such care as would be used by persons of ordinary 
prudence under like circumstances,48 and, in deter¬ 
mining whether the servant has exercised reason¬ 
able or ordinary care in any given case, all the at¬ 
tendant circumstances must be taken into consid- 
eration,^® such as the physical surroundings or en- 
vironment in which the servant is placed,^® the age,. 


jured foreman in falllng- to remove 
gauge in time was secondary.—^At¬ 
lantic Coast Line R, Co. v. Jeffcoat, 
107 So. 466, 214 Ala. 317, certiorari 
deni-ed 46 S.Ct. 689, 271 U.S, 688, 70 
L.Ed. 1162. 

Contributory negligence uxay be so 
great as to bar recovery.;—Boghich 
V. Louisville & N. R. Co., C.C.A.Pla., 
26 P.2d 361. 

35. Ark.—St. Louis-San Francisco 
Ry. Co. V. Rogers, 290 S.W. 74, 172 
Ark. 508. 

39 C.J. p 824 note 16. 

36. Tex.—Pt. Worth Belt R. Co. 'v. 
McKinney, Civ.App., 145 S.W. 666. 

37. Ind.—Baltimore & O. S. W. R. 
Co. V. Wheeler, 129 N.E. 40, 75 Ind. 
App. 191. 

N.Y.—Sadowski v. Long Island R. 
Co., 65 N.E.2d 497, 292 N.Y. 448. 

38. Ind.—Baltimore & O. S. W. R. 
Co. V. Wheeler, 129 N.E. 40, 75 Ind. 
App. 191. 

39. Okl.—Missouri, K. <& T. R. Co. v. 
Lenahan, 171 P. 455, 68 Okl. 73. 

Determination of what constitutes 
negligence under Federal Employ- 
ers’ Liability Act see supra § 173. 
State courts as bound by decisions 
of federal courts on federal aues- 
tions see Courts § 206. 

40. U.S.—^Bernola v. Pennsylvania 
R. Co., C.C.A.Pa., 68 F.2d 172— 
Paster v. Pennsylvania R. R., C.C. 
A.N.Y.. 43 F.2d 908. 

Ark.—Hali v. Patterson, 166 S.W.2d 
667, 205 Ark. 10—McGeorge v. 


Henderson, 145 S.W.2d 31, 201 Ark. 
492—Jonesboro, Lake City & E, R. 
Co. V. Wright, 281 S.W. 874, 170 
Ark. 815. 

Del.—Hendrickson v. Continental 

Fibre Co., 140 A. 669, 3 W.W.Harr. 
564. 

Fla.—Sutton v. Hancock, 141 So. 632, 
105 Fla. 497. 

Ga.—Southern Ry. Co. v. Bradshaw, 
37 S.E.2d 150, 73 Ga.App. 438—Pol- 
lard V. Weeks, 4 S.E.2d 722, 60 Ga. 
App. 664—^Louisville & N. R. Co. v. 
Hicks, 176 S.E. 698, 49 Ga.App. 
846, certiorari dismissed Hicks v. 
Louisville & N. R. Co., 186 S.E. 662, 
182 Ga. 595. 

Miss.—Ross V. Louisville & N. R. 
Co., 172 So. 752, 178 Miss. 69-^Cor- 
pus Juris cited in Newell Contract- 
ing Co. V. Flynt, 161 So. 298, 301, 
172 Miss. 719, motion overruled 161 
So. 743, 172 Miss. 719. 

S.C.—^Whisenhunt v. Atlantic Coast 
Line R. Co., 10 S.E.2d 306, 196 S.C. 
213. 

39 C.J, p 824 note 24. 

41. ■ Utah.—Stone v. Union Pac. R. 
Co., 100 P. 362, 35 Utah 305. 

42. Mass.—0’Toole v. Pruyn, 87 N. 
E. 608, 201 Mass. 126. 

Utah.—Stone v. Union Pac. R. Co., 
100 P. 362, 35 Utah 806, followed 
in 100 P. 390,‘ 35 Utah 378. 

43. Utah.—Stone v. Union Pac. R. 
Co., supra. 

44. Mo.—l5oss V. Missouri, K. & T. 
R. Co., 116 S.W. 458, 135 Mo.App. 
643. 


Nev.—^Konig v. Nevada-California- 
Oregon R, Co„ 135 P. 141, 36 Nev. 
181. 

45. Mo.—^Hester v. Jacob Dold 
Packing Co., 75 S.W. 695, 95 Mo, 
App. 16. 

46. Mo.—Jablonowski v. Modern 
Cap*Mfg. Co., 279 S.W. 89, 312 Mo. 
173. 

39 C.J. p 826 note 28. 

47. Ala.—Sloss-Sheffield Steel & 
Iron Co. V. Jones, 91 So. 808, 207 
Ala. 7. 

48. Fla.—Cook v. Lewis K. Liggett 
Co., 173 So. 159, 127 Fla. 369. 

Wash.—Cummins v. Dufault, 139 P. 

2d 308, 18 Wash,2d 274. 

39 C.J. p 826 note 32. 

49. Ala.—Louisville & N. R. Co. v. 
Grizzard, 189 So. 203, 238 Ala. 49, 
certiorari denied 60 S.Ct. 140, 308 
U.S. 603, 84 L.Ed. 604. 

39 C.J. p 826 note 33. 

Reasonableness of conduct of each 
party in creati on ,of danger to em¬ 
ployee and in acting therein is to be 
considered; and in considering con¬ 
duct of employee, opportunities to 
avoid dangerous situation and de- 
mand for action on his part are te 
be considered.—Hussey v. Boston & 
M. R. R., 133 A. 9, 82 N.H. 236. 

50. Mass.—Letchworth v. Boston,, 
etc., R. Co., 108 N.E. 600, 220 Mass^ 
560. 

.39 C.J. p 826 note 34. 
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capacity, and experience of the servant,the de- 
mands of his duty,52 the orders of his superior, 
the facts which were known or which should have 
been known' to the servant,54 and the obviousness 
of the risk^s or danger.56 Xhe degree of care 
which must be taken must be adjusted to the char¬ 
acter of the work,57 and must be commensurate 
with the hazards and dangers of the Service in 
which the servant is engaged.58 

§ 428. - Reliance on Care of Master in 

General 

A servant ha? the rlght to rely on the performance by 


the master of the dutfes imposed on the master for the 
protection of the servant. 

A servant has the right to rely on the perform¬ 
ance by the master or his authorized agents of the 
duties imposed on the master for the protection of 
his servants, to furnish suitable tools, appliances, 
reasonably safe places for work, etc., to inspect 
them from time to time, to see that they are in a 
reasonably safe condition, and to maintain them in 
that condition,59 unless the servant has knowledge 
to the contrary,6o or unless the danger is obvious 
and imminent.51 The fact that the place of work 
is one of unusual danger does not affect the opera- 


51. S.C.—McKain v. Camden Water, 
Light & Ice Co., 71 S.E. 949, 89 S.C. 
378. 

39 C.J. p 826 note 35. 

52, Ark.—E. L. Bruce Co. v. Leake, 

3 S.W.2d 988, 176 Ark. 705. 

Cal.—Pelersen v. California Cotton 
Mills Co., 130 P. 169, 20 Cal.App. 
751. 

63, Cal.—Petersen v. California Cot¬ 
ton Mills Co., supra. 

54. Tenn.—Nashville, C. & St. L. Ry. 

V. Hines, 94 S.W.2d 397, 20 Tenn. 
App. 1. 

39 C.J. p 826 note 38. 

55. Cal.—Petersen v. California Cot¬ 
ton Mills Co., 130 P. 169, 20 Cal. 
App. 761. 

56. lowa.—Kerker v. Bettendorf 
Metal Wheel Co., 118 N.W. 306, 
140 lowa 209. 

57. U.S.—Crew v. St. Louis, K. & N. 

W. R. Co., C.C.Mo., 20 P. 87. 

39 C.J. p 837 note 41, 

58. Ky.—West Kentucky Coal Co. v. 
Kuykendall, 161 S.W. 928, 151 Ky. 
384. 

39 C.J. p 827 note 42. 

69. U.S.—Griswold v. Gardner, C.C. 
A.Ill., 155 P.2d 333, certiorari de- 
nied Gardner v. Griswold, 67 S.Ct. 
74, 329 XJ.S. 725, 91 L.Ed. 628— 
Rhodes v. Dierks Lumber & Coal 
Co., C.C.A.Ark., 108 P.2d 846. 

Ala.—Louisville & N. R. Co. v. Park¬ 
er, 138 So. 231, 223 Ala. 626, cer¬ 
tiorari dismissed 53 S.Ct. 94, 287 

U.S. 669, 77 L.Ed. 601. 

Ark.—Aluminum Ore Co. v. George, 
186 S.W.2d 666, 208 Ark. 419— 
Tucker Duck & Rubber Co. v. Har- 
vey, 164 S.W.2d 828, 202 Ark. 1033 
—Safeway Stores v. Phelps, 145 S. 
W.2d 337, 201 Ark. 495—Arkadel- 
phia Sand & Gravel Co. v. Knight, 
79 S.W.2d 71, 190 Ark. 386—Gil- 
liam V. Bradley Lumber Co. of 
Arkansas, 67 S.W.2d 695, 188 Ark. 
615—Dixie Bauxite Co. v. Webb, 
63 S.W.2d 634, 187 Ark. 1024— 
Burden v. Hughes, 65 S,W.2d 602, 
186 Ark. 707—Long v. Bilis, 35 S. 


W.2d 66, 183 Ark. 137—Federal 
Compress & Warehouse Co. v. 
Parrott, 28 S.W.2d 728, 181 Ark. 
946. 

Cal.—EmeiT v. Pacific Telephone & 
Telegraph Co., 110 P.2d 1079, 43 
Cal.App.2d 402—Weiand v. 'South¬ 
ern Pac. Co., 93 P.2d 1023, 34 Cal. 
App.2d 500, certiorari denied 
Southern Pac. Co. v. Weiand, 60 S. 
Ct. 613, 309 U.S. 670, 84 L.Ed. 
1016—Thomas v. Southern Pac. 
Co., 2 P.2d 544, 116 Cal.App. 126, 
certiorari denied Southern Pac. Co. 

V. Thomas, 52 S.Ct. 265, 284 U.S. 
689, 76 L,Bd. 582. 

Ga.—Simowitz v. Register, 3 S.B.2d 
231, 60 Ga.App. 180—Nashville, C. 
& St. L. Ry. V. Hilderbrand, 172 
S.E. 87, 48 Ga.App. 140. 

Me.—Boober v. Bicknell, 191 A. 276, 
135 Me. 163. 

Minn.—Symons v. Great Northern 
Ry. Co., 293 N.W. 303, 208 Mimi. 
240—Moqui-n v. Minneapolis, St. P. 
& S. S. M. Ry. Co., 231 N.W. 829, 
181 Minn. 56, reversed on other 
grounds 51 S.Ct 501, 283 U.S. 620, 
75 L.Ed. 1243, followed in 231 N. 

W. 920, 181 Minn. 626. 

Mo.—Tash V. St Louis-San Fran- 
cisco Ry, Co., 76 S.W.2d 690, 335 
Mo. 1148—Jablonowski v. Modern 
Gap Mfg. Co., 279 S.W. 89, 312 
Mo. 173. 

N.H.—Kruger v. Exeter Mfg. Co., 
149 A. 872, 84 N.H. 290. 

N.J.—Huels V. General Elee. Co., 46 
A.2d 654, 134 N.J.Law 165. 
]v^.Y.__Reed v. Davis, 162 N.B. 576, 
249 N.Y. 35. 

S,C.—^Whisenhunt v. Atlantic Coast 
Line R. Co., 10 S.E.2d 305, 195 S. 
C. 213—^Langston v Fiske-Carter 
Censt Co., 185 S.E. 62, 180 S.C. 
113. 

Tenn.—Memphis Power & Light Co. 

V. Telghman, 11 Tenn.App. 396. 
Tex.—Beaumont, S. L. & W. Ry. Co. 
V. Schmidt, 72 S.W.2d 899, 123 Tex. 
580—City of Denton v. White, Civ. 
App., 179 S.W.2d 834, error re- 
fused. 

W.Va.—Thomas v. Chesapeake & 0. 
Ry. Co., 162 S.E. 169, lll W.Va. 
389; certiorari denied Chesapeake 
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& O. Ry. Co. V. Thomas, 62 S.Ct 
645, 286 U.S. 564, 76 L.Ed. 1296, 

39 C.J. p 827 note 44. 

Employ&e wrecking huildlng* could 
assume that employer and foreman 
had taken reasonable precautlons to 
provide safe place to work.—^Killion 

V. Ki'ng Lumber Co., Mo.App., 16 S. 

W. 2d 730. 

Ohedienoe to Instmctions 
Where plaintiff was requested by 
defendant to aid defendant in at- 
tempting to start stalled automo- 
bile, plaintiif who was experienced in 
making carburetor adjustments 
could to a reasonable extent rely on 
assumptiom that defendant would act 
in accordanoe with plaintiff's In- 
structions, includlng instruction not 
to place foot on starter while air 
cleaner was removed from top of 
carburetor.—Kavigian v. Lonero, 46 
N.B.2d 823, 312 Mass. 603. 

60. Ark.—^Aluminum Ore Co. v, 
George, 186 S.W.2d 656, 208 Ark. 
419. 

Cal.—Ernery v. Pacific Telephone & 
Telegraph Co., 110 P.2d 1079, 43 
Cal.App.2d 402—^Weiand v. South¬ 
ern Pac. Co., 93 P.2d 1023, 34 Cal. 
App.2d 600, certiorari denied 
Southern Pac. Co. v. Weiand, 60 S. 
Ct 613, 309 U.S. 670, 84 L.Ed. 
1016. 

Ga.—Simowitz v, Register, 3 S.B.2d 
231, 60 Ga.App. 180. 

Mo.—Tash V. St. Louis-San Fran- 
Cisco Ry. Co., 76 S.W.2d 690, 335 
Mo. 1148—^Jablonowski v. Modern 
Cap Mfg. Co., 279 S.W. 89, 312 
Mo. 173. 

Tex.—City of Denton v. White, Civ. 
App., 179 s'.W,2d 834, error re- 
fused. 

39 C.J. p 828 note 46. 

61. Cal.—^Weiand v. Southern Pac. 
Co., 93 P.2d 1023, 34 Cal.App.2d 
600, certiorari denied Southern 
Pac. Co. V. Weiand, 60 S.Ct 613, 
309 U.S. 670, 84 U.Ed. 1016. 

Me.—^Boober v. Bicknell, 191'A, 276, 
135 Me. 153. 

Mo.—^Tash V. St Louis-San Francis- 
co Ry. Co., 76 S.W.2d 690, 335 Mo. 
1148—^Dixon v. Prazier-Davis 
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tion of the rule, and the servant is entitled to as¬ 
sume that it is as safe as ordinary care and dili- 
gence can make it.®^ 

The employee has the right to believe that the em- 
ployer will not unnecessarily jeopardize his person 
by avoidable nsk,®^ or expose him to any hidden 
perii of which he had not been warned that rea- 
sonably safe methods of work will be followed;65 
and that rules for the safety and protection of the 
servant will be complied with and that nothing will 
be done in violation of these rules that will place 
the servant in peril.66 Moreover, an employee has 
the right to assume that the employer will exercise 
ordinary care to prevent anything being done which 
will increase the dangers incident to his employ- 
rnent,®'^ and he is not under a duty to exercise care 
to discover dangers arising through the negligence 

of his employer.68 

An employee may assume that the employer will 
discharge its duty of warning him of known dan¬ 
gers;®® that‘warning will be given when a peril- 
ous situation arises, where the right to such warn¬ 
ing is established by custom;70 that the methods of 
work will not be changed while he is at work with- 
out notice or warning to him;'^i and that danger- 
ous conditions or work will not be created without 


due warning being given.'^^ Also, where a' servant 
is required to give his attention to the work in 
halnd, while working in a dangerous place, he is en¬ 
titled to rely on the fact that the master, knowing 
such to be the fact, will exercise due care and dili- 
gence to protect him from danger not directly aris¬ 
ing from such work;'^® but he cannot, in the per- 
formance of a hazardous Service, negligently omit 
to adopt the usual and proper precautions which 
have been previously required by the master, and 
which his own experience in the Service has shown 
to be useful as tending to diminish the risks of the 
Service, in a supposed reliance on the prudence and 
judgment of his master, whose suggestions and di- 
rections he willfully disregards^^ 

Reliance on master^s superior knowledge and ahiU 
ity. Within reasonable limits,^® the servant is en¬ 
titled to rely on the superior knowledge, ability, and 
skill of the master or his representative,'^^ and is 
not bound at his perii to set his own judgment above 
that of his superior.77 

§ 429. - Assurances or Representations 

as to Safety 

An employee is not gulity of contributory negligence 
in performlng his duties in reliance on the employer's 
assurances of safety. 


Co-nst Co., 298 S.W. 827, 318 Mo. 
50. 

N.T,—Reed v. Davis, 162 N.E. 576, 
249 N.T. 35. 

Tex.—City of Denton v. White, Civ. 

App., 179 S.W.2d 834, error refused. 
39 C.J. p 828 note 46. 

62. Ga.—^Neary v. Georgia Public 
Serv. Co., 107 S.B. 893, 27 Ga.App. 
238. 

63. La.—Carter v. Fred W. Dubach 
Lumber Co., 36 So. 952, 113 La, 239 
—Myhan v. Louisiana Electric 
Light & Power Co., 6 So. 799, 41 
La.Ann. 964, 17 Am.S.R. 436, 7 L. 
R.A. 172. 

64. 111.—Offutt V. World’s Columbi- 
an Exposition, 61 N.E. 651, 175 111. 
472. 

lowa.—Jacobson v. U. S. Gypsum 
Co., 120 N.W. 661, 144 lowa 1. 

66. S.C.—^Whisenhunt v. Atlantic 
Coast Line R. Co., 10 S.E.2d 305, 
195 S.C. 213. 

39 C.J. p 829 note 73. 

66. U.S.—^Kurn v. Stanfield, C.C.A. 
Mo., 111 F.2d 469. 

Tex.—City of Austin v. Joh-nson, Civ. 

App., 195 S.W,2d 222. 

Wash.—^Pierce v. Spokane Interna¬ 
tional Ry. Co., 131 P.2d 139, 15 
Wash.2d 431. 

39 C.J. p 830 note 79. 

67. Cal.—Foxe v. Southern Pac. Co., 
9 P.2d 614, 121 Cal.App. 633—Mc- 

. Comb V. Atchison, T. & S. P. Ry. 


Co., 294 P. 81, certiorari denied 
Atchison, T. & S. F. Ry. Co. v. Mc- 
Comb, 51 S.Ct. 486, 283 U.S. 838, 75 
L.Ed. 1449. 

Ky.—Chesapeake & O. Ry. Co. v. 

Dixon, 280 S.W. 93, 212 Ky. 738. 

68. U.S.—The Norland, C.C.A.Alas- 

ka, 101 F.2d 967. 

Cal.—^Weiand v. Southern Pac. Co., 
93 P.2d 1023, 34 Cal.App.2d 500, 
certiorari denied Southern Pac. Co. 
V. Weiand, 60 S.Ct. 613, 309 U.S. 
670, 84 L.Ed. 1016. 

111.—Williams v. Southern Ry. Co., 
258 111. App. 34—Humphreys v. 
East St, Louis & Suburban Ry. 
Co., 253 Ill.App. 450—Beck v. Bal- 
timore & O. R. Co., 244 Ill.App. 
441. 

Mo.—Jenkins v. Wabash Ry. Co., 73 
S.W.2d 336 Mo. 748—Berry 

V. St. Louis-San Francisco Ry. Co., 
26 S.W.2d 988, 324 Mo. 775, cer¬ 
tiorari denied St. Louis-San Fran¬ 
cisco Ry. Co. V. Berry, 60 S.Ct. 464, 
281 U.S. 765, 74 L.Pd. 1173. 

S.C.—Covington v. Atlantic Coast 
Line R. Co., 155 S.E. 438, 158 S.C. 
194, certiorari denied Atlantic 
Coast Line R. Co. v. Covington, 51 
S.Ct. 33, 282 U.S. 858, 75 L.Ed. 
759. 

66. Mo.—Cunningham v. Doe Run 
Lead Co., 285 S.W. 767, 220 Mo. 
App. 38. 

ObviOTLs danger 

A workman cannot rely on failure 
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of master to warn him of obvious 
danger in order to excuse himself of 
contributory negligence, and the 
servant must observe his surround- 
ings and protect himself.—Cummins 
V. Dufault, 139 P.2d 308, 18 Wash.2d 
274. 

70. Utah.—^Winegar v. Oregon Short 
Line R. Co., 298 P. 948, 77 Utah 
594. 

39 C.J. p 871 note 89. 

71. Ya.—Froman v. Chesapeake & 
O. Ry. Co., 138 S.E. 658, 148 Va. 
148. 

39 C.J. p 829 note 74. 

72. Minn.—Symons v. Great North¬ 
ern Ry. Co., 293 N.W. 303, 208 
Minn. 240. 

39 C.J. p 829 note 75. 

73. U.S.—Holland v. Chicago, M. & 
St. P. R. Co., aC.Minn., 18 F 243, 
16 McCrary 549. 

39 C.J. p 830 note 80. 

74. N.T.—Jones v. Roach, 41 N.T. 
Super. 248. 

75. La,—Lutenbacher v. Mitchell- 
Borne Constr. Co., 67 So. 888, 136 
La. 805, 19 A.L.R. 206. 

39 C.J. p 828 note 48. 

76. Ark.—Chapman v. Henderson, 
67 S.W.2d 570, 188 Ark. 714. 

39 C.J. p 828 note 49. 

77. La.—Lutenbacher v. Mitchell- 
Borne Constr. Co., 67 So. 888, 136 
La. 805, 19 A.L.R. 206. 

39 C.J. p 829 note 50. 
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A servant is not guilty of contributory negligence 
wliere he relies on the assurances or representatigns 
of the master or his vice principal as to the safety 
o£ the place of work, tools, machinery, or applianc- 
es,'^s or on his promise to protect and guard the 
servant from danger,79 or to warn him of perii, 
unless the danger is so ohvious and imminent that 
no ordinarily prudent person would undertake to 
perform the Service.®^ The general rule applies 
even though the servant might have some misgiv- 
ing as to the safety of the place,82 since ordinarily 
he is entitled to rely on the master’s knowledge and 

judgment.83 

Assurances of safety by the master or his vice 
Principal are important only in so far as they in- 
duce the employee to act in reasonable reliance on 
the assurances rather than in reliance on his own 
judgment,84 and assurances are of no effect for the 
purpose of relieving the servant of the imputation 
of negligcnce where, as a matter of fact, he placed 
no reliance on them.85 Where the dangers to be an- 
ticipated are as obvious to the servant as to the 
master,86 or where the servant has better knowledge 
than his master,87 he may not rely on assurances as 
to the absence of danger. In any event, assurances 


of safety by the master will not relieve the servant 
from exercising due care to avoid injury from de- 
fects in his place of work.88 

What constitutes assurance of safety. With re- 
spect to the character of the assurance, it is not nec- 
essary that the master should use words which in 
terms expressly and directly assure the servant 
that the place where he is working is reasonably 
safe.89 h is sufficient that the acts of the master, 
under all the circumstances, amount to a'n assur¬ 
ance that the place where he directs the servant to 
work is reasonably safe.^*^ Where the work is done 
in the presence, and under the immediate direction, 
of the master or his representative, this is equivalent 
to an assurance that the servant may safely proceed 
with the work.81 Orders to do the work,92 especial- 
ly to do a rush job with knowledge that the servant 
had no time or means for inspection,83 are equiva¬ 
lent to an assurance of safety. 

§ 430. - Reliance on Care of Fellow Serv- 

ants 

An employee has the right to assume that other em- 
ployees wiil perform their duties and will exercise due 
care. 


7a U.S.—Los Angeles & S. L. R. Co. 

V. Shields, C.C.A.Utah, 33 T.2a 23. 
Ky.—Louisville & N. R. Co. v. Gilli- 

land, 295 S.W. 422, 220 Ky. 431, 53 
A.L.R. 386. 

Mo.—Ingram v. Prairie Block Coal 
Co., 5 S.W.2d 413, 319 Mo. 644. 
N.C.—Overton v. Farmers’ Mfgr. Co., 
146 S.B. 706, 196 N.C. 670. 

Pa.—Rebel v. Standard Sanitary 
Mfg. Co., 16 A.2d 534, 340 Pa. 313 
—Plazak V. Allegheny Steel Co., 
188 A. 130, 324 Pa. 422. 

Va.—Ross V. Schneider, 27 S.E.2d 
154, 181 Ta. 931. 

39 C.jr. p 830 note 84. 

79. Mo.—Reed v. Terminal R. Ass’n 
of St. Louis, 62 S.W.2d 747. 

39 C.J. p 831 note 85. 

80. Ark.—St. Louis-San Prancisco 
Ry. Co. V. Fine, 44 S.W.2d 340, 184 
Ark. 940, certiorari denied 62 S. 
Ct. 502, 286 U.S. 662, 76 L.Ed. 1287. 

Ill.—Walaite v. Chicago, R. I. & P. 
Ry. Co., 33 N.E.2d 119, 376 111. 59. 

81. Mo.—Russell V. Johnson, 160 S. 

W. 2d 701, 349 Mo. 267—Ingram v. 
Prairie Block Coal Co., 6 S.W.2d 
413, 319 Mo. 644—Braden v. Fried- 
erichs^n Floor & Wall Tile Co., 16 
S.W.2d 923, 223 Mo.App. 700. 

39 C.J. P 831 notes 86, 92. 

Blght to rely on assurance 

Right of employee to rely on any 
assurance of employer is not ab¬ 
solute and whether employee in re- 
lying on alleged assurance exercised 
proper care, is questlon of fact.— 


Klein V. Keresey, 29 N.B.2d 703, 307 
Mass. 51. 

Contlnuous use of defective tool 
Where danger from continued use 
of defective tool is so obvious that 
ordinarily prudetnt person would not 
continue to use tool, servant cannot 
hold master liable for injuries re- 
S.ulting from use of tool, notwith- 
standing he may have received as¬ 
surances of safety from master, 
since servant's use of obviously dan- 
gerous tool constituted contributoiy 
negligence.—^Atlanta, B. & C. R. Co. 
V. King, 189 S.B. 580, 55 Ga.App. 1. 

82. Ark.—Eudora Motor Co. v. 
Womack, 111 S.W.2d 630, 195 Ark. 
74. 

Minn.—Blume v. Ballis, 291 N.W. 
■ 906, 207 Minn. 393. 

39 C.J. p 831 note 88. 

83. Minn.—^Blume v. Ballis, 291 N. 
W. 906, 207 Minn. 393. 

Mo.—Clayton v. Wells, 26 S.W.2d 
969, 324 Mo. 1176. 

39 C.J. p 831 note 89. 

84. Minn.—^Blume v. Ballis, 291 N. 
W. 906, 207 Minn. 393. 

86. Minn.—Blume v. Ballis, supra. 
Mo.—Mosely v. Sum, 130 S.W.2d 465, 
344 Mo. .969—^Ingram v. Prairie 
Block Coal Co., 5 S.W.2d 413, 319 
Mo. 644. 

39 C.J. p 831 note 95. 

86, N.Y.—^Lewis v. Gehlen, 122 N.T. 
S. 89, 136 App.Div. 865. 

87 , 111 .—Chicago Cons. Bottling Co. 
V. Mitton, 41 IlLApp. 164. 
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SSw U.S.—^Corpus Juris auoted iu 
P. W. Woolworth Co. v. Davis, C. 
C.A.Okl., 41 P.2d 342, 850, certio¬ 
rari denied 61 S.Ct. 83, 282 U.S. 
869, 75 L.Ed. 760. 

Vt.—Hartigan v. Deerfield Lumber 
Co., 81 A. 259, 85 Vt. 133. 

89. Ky.—Interstate Coal Co. v. Gar- 
rard, 173 S.W. 767, 163 Ky. 235. 

90. Ky.—Interstate Coal Co. v. Gar- 
rard, supra. 

Statemeut lield not assurance of 
safety 

Foreman’s statement that setting 
two or three timbers would make 
coal miine room safe was held not 
assurance of safety.—^Perkins-Har- 
lan Coal Co. v, Mercer, 32 S.W.2d 
14, 236 Ky. 618. 

91. IU.—Grannon y. Donk Bros. 
Coal & Coke Co., 102 N.B. 769, 259 
111. 360. 

39 C.J. p 831 note 99. 

92. Mo.—Crane v. Liberty Poundry 
Co., 17 S.W.2d 945, 322 Mo. 692— 
Johnson v. Boaz-Kiel Const. Co., 
App., 22 S.W.2d 881—Clayton v. 
Metalcrafts Corporation, App., 12 
S.W.2d 938—Struckel y. Busch 
Sulzer Bros. Diesel Engine Co., 
App., 300 S.W. 993—^Braim v, Hy- 
draullc Press Brick Co., App., 288 
S.W. 941. 

39 C.J. p 832 note 1. 

93. Mo.—^Rutledge v. Swlnney, 156 
' S-W. m, 170 Mo.App. 261. 
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An employee has the right to rely on the employ- 
er to exercise due care to furnish him competent 
employees with whom to work^^ and, subject to 
limitations which may be imposed by the fellow- 
servant doctrine discussed stipra § 321 et seq, an em¬ 
ployee has the right to assume that other employees 
of his employer will perform their duties,^^ ob- 
serve the rules and instructions,^^ and exercise rea- 
sonable care.^7 An employee is not required to ex¬ 
ercise care to discover a danger created by the neg- 
ligence of other employees^S or to assume that his. 
fellow employees will disregard their duty to give a 
warning signal.99 However, this do es not absolve 
him from caring for hi«s own safety, as an ordinari- 
ly prudent man would do under like circumstances,^ 
and he cannot recover for an injury received by 


reason of the negligence of a fellow servant, if he 
knew or, by the exercise of ordinary care, might 
have known thereof.^ 

§ 431. - Knowledge of Defects or Dan- 

gers in General 

Ab employee Is guiity of contributory negligence 
where he faiis to exercise due care to avoid a danger of 
which he has knowledge. 

Where a servant has actual or constructive 
knowledge of defects and dangers of such a char¬ 
acter that a reasonably prudent man, under similar 
circumstances, would exercise due care to avoid the 
dangers, and is injured by reason of his failure to 
use ordinary care, he is guiity of contributory neg- 
ligence.^ The fact that the unknown negligence of 


»4. U.S.—Rhodes v. Dierks Lumber 
& Coal Co., C.C.A.Ark., 108 F.2d 
846. 

S9 C.J. p 828 note 44 [a]. 

96. tJ.S.—Ballard v. Atehison, T. & 
S. F. R. Co., C.C.A.Tex., 100 F.2d 
162. 

Ark.—Gilliam v. Bradley Lumber Co. 
of Arkansas, 67 S.W.2d 595, 188 
Ark. 61)5—^Federal Compress & 
Warehouse Co. v. Parrott, 28 S.W. 
2d 728, 181 Ark. 946. 

111.—Taylor v. Atehison, T. & S. F. 
Ry. Co., 11 N.E.2d 610, 292 111. 
App. 457, certiorari denied Atehi¬ 
son, T, & S. F. Ry. Co. v. Taylor, 
68 S.Ct. 942, 304 U.S. 660, 82 L. 
Ed. 1’528. 

Mo.—Miller v. Collins, 40 S.W.2d 
1062, 328 Mo. 313. 

N.C.—^Kelly v. Raleigh Granite Co., 
156 S.E. 517, 200 N.C. 326. 

Where two servaaits are elaargred 
with the control and mana.sremexLt of 
the same work, if one assumes to 
attend to an act within their com- 
mon line of duties, whieh act may 
be performed by one, the other may 
rely on the presumption that it was 
properly performed.—Merritt v. 
Great Northern R. Co., 84 N.W. 321, 
81 Minn. 496—39 C.J. p 830 note 81. 

96. Minn.—Jacobson v. Chicago & 
N. W. Ry. Co., 22 N.W.2d 455, 221 
Minn. 454. 

97. Ga.—Southern Ry. Co. v. Hea- 
ton, i6 S.E.2d 339, 61 Ga.App. 386. 

Miss.—Gulf, M. & N. R. Co. v. Wal- 
ters, 134 So. 831, 161 Miss. 313. 

Or.—Johnson v. Ladd, 5 P.2d 1062, 
138 Or. 371. 

39 C.J. p 832 note 4. 

98. 111.—Patznsky v. Lowden, 47 
' N.E.2d 338, 317 IlLApp. 613. 

99. Utah.—^Bruner v. MeCarthy, 142 
P.2d 649, 105 Utah 399, certiorari 
granted 64 S.Ct. 1047, 322 U.S. 718, 
88 L.Ed. 1668, certiorari dismiss- 
ed 65 S.Ct;i 12‘6, 323 U.S. 6'73, 89 
L.Ed. 647. 


1. Ark.—Aluminum Co. of North 
America v. Ramsey, 117 S.W. 568, 
89 Ark. 522, affirmed 32 S.Ct. 76,' 
222 U.S. 251, ‘56 L.Ed. 185. 

39 C.J. p 832 note 6. 

2. Ark.—Aluminum Co. of North 
America v. Ramsey, 117 S.W. 668, 
89 Ark. 622, affirmed 32 S.Ct. 76, 
222 U.S. 251, 5*6 L.Ed. 185. 

lowa.—^Nichols v. Chicago, R. I. & 
P. R. Co., 28 N.W. 671, 69 lowa 
154. 

3. U.S.—Roberts v. Louisville & N. 

R. Co., C.C.A.Miss., i:ll P.2d 826. 
Ark.—St. Louis-San Francisco Ry. 

Co. V. Rogers, 290 S.W. 74, 172 
Ark. 508. 

Del.—^Hendrickson v. Continental Fi- 
bre Co., 140 A. 659, 3 W.W.Harr. 
564. 

Fla.—^Winter Park Telephone Co. v. 
Strong, 179 So. 289, 130 Fla. 755, 
rehearing denied 182 So. 927, 

Ky.—Poole v. Lutz & Schmidt, 117 

S. W.2d '5'75, 273 Ky. 586—Helton v. 
Gunn Coal Mining Co., 79 S.W.2d 
695, 258 Ky. 168—High Gravity Oil 
Co. V, Row's Adm'r, 270 S.W. 63, 
207 Ky. 823. 

Md.—Le Vonas v. Acme Paper Bd. 

Co., 40 A.2d 43, 184 Md. 16. 

Miss.—Federal Compress Co. v. 

Craig, 7 So.2d 532, 192 Miss. 689 
—New Orleans & N. E. R. Co. v. 
Benson, 183 So. 605, 183 Miss. 171 
—McLemore & McArthur v. Rog- 
ers, 152 So. 883, 169 Miss. 650. 

Mo.—^Whittington v. Westport Hotel 
Operating Co., 33 S.W,2d 963, 326 
Mo. 1117—Allen v. Missouri Pac. 
Ry. Co., 294 SW. 80—Jablonowski 
V. Modern Gap Mfg. Co.. 279 S.W. 
89, 312 Mo. 173—Patton v. Jewel 
Tea Co., App., 16 S.W.2d 3'60— 
Ward V. American Car & Foundry 
Co., App., 293 S.W. 492. 

N.T;—Schmidt v. Carper, 61 N.T.S.2d 
' 185, 270 App.Div. 411. 

S.C—^Whisenhunt v, Atlantic Coast 
Line R. Co„ ,10 S.E.2d 305. 195 S, 
C. 213. 


Tenn.—^Wind Rock Coal & Coke Co. 

V. Robbins, 1 Tenn.App. 734. 

Tex.—Brigman V. Holt & Bowers, 
Civ.App., 32 S.W.2d 220, error re- 
fused. 

Utah.—Buhler v. Madison, 140 P.2d 
933, 105 Utah 39. 

Wash.—Cummins v. Dufault, 139 P. 

2d 308, 18 Wash.2d 274. 

39 C.J. p 832 note 8. 

Assumption of rish 

(1) Assumption of risk by em¬ 
ployee does not amount to cont-ribu- 
tory negligence precluding recovery 
unless danger is so obyious that no 
ordinarily prudent man would risk 
it.—Maulden v. High Point Bending 
& Chair Co., 144 S.E. 5'57, 196 N.C. 
122 . 

( 2 ) Assumption of risk generally 
see supra § 367 et seq. 

Operatiou of natural forces 
Where dangerous condition arises 
in course of work and occurs as re¬ 
suit of well-known operations of 
natural forces, it is considered on 
open and obvious danger placing on 
servant duty of taking proper pre- 
cautions for his own safety.—Cum¬ 
mins V. Dufault, 139 P.2d '308, 18 
Wash.2d 274. 

Estoppel to deny knowledge 
An employee who has complained 
to the employer is precluded from 
claiming that he did not know of the 
danger.—Shoemaker v. Electric Au- 
to-Lite. Co., 41 N.E.2d 433, 68 Ohio 
App. 169. 

Knowledge of fellow servanfs in- 
competence 

(1) Mere knowledge by employee 
of fellow serVanfs incompetency will 
not necessarily defeat right to re¬ 
cover for injuries susteiined by rea¬ 
son thereof.—Reed v. Koch,. 282 S. 
W. 515, 220 Mo.App. 176.. 

(2) Contributory negligence of em¬ 
ployee continuing tb work with in- 
toxicated fellow servant is judged' 
according to danger he should rea;- 
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the master made the danger greater than the serv¬ 
ant supposed it to be has been held not to author- 
ize a recovery.^ However, it is only when a serv¬ 
ant has actual or constructive knowledge of defects 
or dangers that a recovery is precluded.^ 

If a servant had no actual knowledge of the dan¬ 
ger which threatened him, and, in the exercise of 
ordinary care, would not have apprehended the dan¬ 
ger in time to avoid it, he is not guilty of contribu- 
tory negligence and can recover.® In order to 
charge an injured employee with contributory neg¬ 
ligence, it must first be shown that he should rea- 
sonably have,apprehended the danger which threat¬ 
ened him.*^ The knowledge of a fellow servant, 
who had charge of the work in hand, that a certain 
tool was defective, will not prevent a recovery from 
the master for an injury to a servant caused there- 
by, sincc contributory negligence, to defeat a cause 
of action, must be that of the party injured.^ 

Statutory niodifications of rule. Under some-stat- 
utes the fact that the danger which caused the in¬ 
jury was known or apparent to the injured em- 
ployce does not render him guilty of contributory 
negligence where the liazard was created by the 
employer’s noncompliance with a statute.^ 

§ 432, - Extent of Knowledge. 

A servant is not chargeable with contributory negli- 
ganco in falllng to take due care to avoid a danger, 
where he knows of the defect but does not appreciate 
the danger. 

There is a distinction between knowledge of de¬ 
fects and knowledge of the risks resulting from 


such defects, and a servant is not chargeable with 
contributory negligence in failure to take due care 
to avoid a danger if he knows that defects exist 
but does not know, or cannot know by the exercise 
of ordinary care, that there is danger, ^0 or, know- 
ing that there is danger, does not fully appreciate 
the risk of the dangerous situation in which he is 
placed in carrying on the work;li and it has been 
held that even the fact that a servant has performed 
work, knowing it to be dangerous, does not of it- 
self make him guilty of contributory negligence, but 
it must appear that he did that which was danger¬ 
ous in a negligent manner.^^ Qn the other hand, a 
servanfs knowledge of danger need not amount to 
full Information or to absolute certainty.^3 So if 
the servant knows that the danger is great, he can¬ 
not escape the charge of contributory negligence 
because the negligence of the master made the dan¬ 
ger greater than he supposed it to be;i^ and a"" 
servant who has been advised of a certain danger, 
and how to avoid it, is not excused for exposing 
himself to it by the fact that he does not realize the 
magnitude of the possible injuries.^^ 

§ 433. - Constructive Knowledge 

An employee is charged with contributory negligence 
where he falis to take due care to avoid obvious dangers. 

An employee is chargeable with contributory neg¬ 
ligence where he fails to take due care to avoid 
defects and dangers which are so open and obvi¬ 
ous that anyone in the exercise of ordinary care 
and prudence would discover them.^6 Thg fact 
that the servant does not possess ordinary intelli- 


sonably approhend.—Reed v. Koch, 
supra. 

4. Pa.—Haynes v. Penfleld, 80 A. 
665, 231 Pa. 329. 

5. Tex.—Texas & Pac. Ry. Co. v. 
Roberts, Civ.App.. 177 S.W.2d 77, 
reversed on other grounds ISO S. 
W.2d 330, 142 Tex. 5i50—City of 
Panhandle v. Byrd, Civ.App., 77 
S.W.2d 904, reversed on other 
grounds 106 S.W.2d 660, 130 Tex. 
96. 

39 C.J. p 833 note 10. 

Knowledge of another defect 

The seryanfs knowledge of one 
defect will not exonerate the mas- 
ter from liability for injuries caused 
by another defect.—El Paso North- 
eastern R. Co. v. Ryan, 81 S.W. 663, 
36 Tex.Civ.App. 190. 

6. XJ.S.—Rowe V. Gatke Corporation, 
C.C.A.Ind., 126 F.2d '61, petition 
dismissed Gatke Corporation v. 
Rowe, 63 S.Ct. 81, 317 U.S. 702, 87 
L.Bd. 561. 

N.J.—Nestico v. Delaware, L. & 

R. Co., 133 A. 83', 4 N.J.Misc. 418. 


N.Y.—Adlam v. Konvolenka, 50 N.E. 

2d 535, 291 N.T, 40. 

39 C.J. p 834 note 29. 

7. La.—Cunningham v. Penn Bridge 
Co„ 69 So. 119, 131 La. 196. 

39 C.J. p 834 note 30. 

8. W.Va.—Goshorn v. Wheeling 

Mold & Foundry Co., 64 S.E. 22, 65 
W.Va. 250. 

39 C.J. p 834 note 28, 

9. Ind.—^N. O. Nelson Mfg. Corpo¬ 
ration V. Dickson, 63 N.E.2d 640, 
114 Ind.App. 668. 

39 C.J. p 819 note 48. 

10. Ky.—Royal Collieries Co. v. 
Wells, 60 S.wid 948, 244 Ky. 303. 

La.—Mitchell v. Travelers Indemni- 
>ty Co., App„ 21 So.2d 198. 

Alo ,—Allen v. Missouri Pac. Ry. Co., 
294 S.W. 80. 

S.C.—^V^hisenhunt v. Atlantic Coast 
Line R. Co„ 10 S.E.2d 305, 196 S. 
C. 213. 

39 C.J. p 838 note 64. 

/ 

11. Ark.—Mercury Mining Co. v. 
Chambers, 102 S.W.2d 643, 19.3 A.rk. 
'771. 


S.C.—^Whisenhunt v. Atlantic Coast 
Line R. Co., 10 S.E,2d 305, 195 S.C. 
213. 

Tex.—City of Denton v. White, Civ. 
App., 179 S.W.2d 834, ' error re- 
fused. 

39 C.J. p 838 note 65. 

12. Ala.—Mobile & B. R. Co. v. Hol- 
burn, 4 So. 146, 84 Ala. 133. 

Miss.—Yazoo & M. V. R. Co. v. Scott, 
48 So. 239, 95 Miss. 43. 

13. U.S.—Burnett v. Amalgamated 
Phosphate Co., C.C.A.Fla., 96 F.2d 
974, certiorari denied 59 S.Ct. 153, 
305 U.S. 647, 83 L.Bd. 418. 

111.—Illinois Cent. R. Co. v. Sanders, 
58 Ill.App. 117. 

14. U.S.—American Linseed Oil Co. 
V. Heins, Minn., 141 F. 45, 72 C.C. 
A. 633. 

15. Minn.—Truntle v. ITorth Star 
Woolen-Mill Co., 68 N.W. 832, 6 7 
Minn. 62. 

16. Ark.— Dixie Bauxite Co. v- 

Webb, 63 S.W.2d 634, 187 Ark. 1024 
—Lee V. Pate, 131 S.W.2d 8, 198 
Ark. 723. 
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gence does not affect the operatiori of the rule un- 
less the master knows or is chargeahle with knowl- 
edge of such factA'^ Nevertheless, in order to 
charge a servant with notice of defects and dan- 
gers, they must be so plain and ciear that if he does 
not see them he is necessarily negligent.^^ Mere 
opportunity for knowledge is not the equivalent of 
imputed knowledge is only when men of ordi- 
nary prudence and observation would have observed 
the danger under like circumstances that the serv¬ 
ant is chargeable with negligence.^O It is only ig¬ 
norant negligence that can be chargeable as the 
equivalent of knowledge.^^ 

I 434. - Continuing Work with Knowl¬ 

edge of Danger 

A servant is chargeable with contributory negligence 
where he continues work with knowledge of dangers to 
which an ordinarily prudent person would not subject 
fiimseif. 

In the absence of any statutory regulation of the 
subject,22 where a servant continues work with 
knowledge, actual or constructive, of dangers which 
an ordinarily prudent man would refuse to subject 
himself to, he is guilty of contributory negligence,23 
particularly where he has created the danger.24 


On the other hand, the mere fact that the servant 
performs the work knowing that it is dangerous 
does not render him guilty of contributory negli¬ 
gence without regard to the degree of danger and 
risk involved;25 and a servant is not guilty of con¬ 
tributory negligence in continuing work after 
knowledge of the defects and dangers incident to 
the work unless the danger is so obvious and im¬ 
minent as to threaten immediate injury^s so that a 
reasonably prudent man would abandon the work,^^ 
or unless the danger is so obvious that the chances 
of injury are greater than those of safety,28 6r so 
obvious that the servant may not hope to escape 
by the exercise of reasonable care;29 nor is he 
guilty of contributory negligence in continuing the 
work where it may reasonably be supposed that the 
instrumentalities furnished, although dangerpus, 
may be safely used in the exercise of great care and 
skill.30 It has been held that these rules apply al¬ 
though there are other places where the servant 
might have worked.^i 

Notice or complaint to master, The fact that the 
servant complains to the master will not exonerate 
him of contributory negligence^s unless he has rea- 
son to expect that, in consequence of his notifica- 


Cal,—Emery v. Pacific Telephone & 
Telegraph Co.. 110 P.2d 1079, 43 
Cal.App.2d 402. 

Ky.—Helton r. Gunn Coal Mining 
Co., 79 S.W.2d 695, 258 Ky. 168. 
Me.—McBurnie v. Northrup, 27 A. 

2d 823, 139 Me. 149. 

Mo<—Mosely v. Sum, 130 S.‘W.2d 4'65fc 
344 Mo. 969. 

N.Y.—Schmidt v. Carper, 61 N.Y.S.2d 
185, 270 App.Div. 411. 

39 C.J. p 83'5 note 32. 

Proper InsrtrTiotions 
Employee, properly shown how to 
unclog ripsaws by use of a stick, 
must be deemed to have known of 
the dangers arising therefrom.—^Wis- 
consin & Arkansas Lumber Co. v. 
Smith, 271 S.W. 1. 168 Ark. 561. 

17. Wis.—Deisenrieter v. Kraus- 
Merkel Malting Co., 72 N.W. 735, 

97 Wis. 279. 

18. Wash.—^Ward v. National Lum- 
ber & Box Co., 103 P. 1, 64 Wash. 
304. 

39 C.J. p 836 note 33. 

19. Va.—^DuPont de Nemours v. 
Taylor, 98 S.B. 866, 124 Ya. 750. 

20. Ala.—City of Mobile v. Reeves, 
31 So.2d 688, 249 Ala. 488. 

Va.—^DuPont de Nemours v. Taylor, 

98 S.B. 866, 124 Va. 760. 

21. Va.~DuPont de Nemours v. 
Taylor, supra. 


22. Ala.—Kyaer v. Kaul Lumber 
Co., 76 So. 928, 200 Ala. 670. 

39 O.J. p 819 note 48, p 83'5 note 37 
—■12 C.J. p 413 note 79 [d] (2), 
[f]. 

23. Kan,—Palmer v. Midland Valley 

R. Co., 235 P. 853, 118 Kan. 607. 
Mo.—Clift V. St. Louis-San Francisco 

Ry. Co., 9 S.W.2d 972, 320 Mo. 791. 
39 C.J. p 835 note 38, p 696 note 28. 

24. Ky.—Horse Creek Mining Co. v. 
Pra 2 ier’s Adm*x, 6 S.W.2d 1064, 
224 Ky. 211. 

25. Ala,—Stith Coal Co. v. Crayton, 
86 So. 148, 17 Ala.App. 449. 

26. Mo.—Morris v. Atlas Portland 
Cernent Co., 19 S.W.2d 866, 323 
Mo. 307—Sloan v. Polar Wave Ice 

6 Fuel Co., 19 S.W,2d 476, 323 Mo. 
363—Messing v. Judge & Dolph 
Drug Co., 18 S.W.2d 408, 322 Mo. 
901—Compton v. Louis Rich Const. 
Co., 287 S.W. 474, 316 Mo. 1068— 
Fischer v. M-K Express Co., App., 
158 S.‘W.2d 458—Whitehead v. Fo- 
gelman, App., 44 S.W.2d 261—Cento 
V. American Fruit Growers, App., 

7 S.W.2d 304—Koonse v. Standard 
Steel Works Co., 300 S.W. 531, 221 
Mo.App, 1231—^De Bastiani v. Les- 
ser-Goldman Cotton Co., App., 297 

S. W. 174. 

27. Ark.—Missouri Pac. R. Co. v. 
Hendrix, 277. S.W, 337, 169 Ark. 
825, certiorari denied 46 S.Ct. 351, 
2*70 U.S. 651, 70 L.Ed. 781. 

Mo.—^Warner v. Oriel Glass Co., 8 
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S W.2d 846, 319 Mo. 1196, 60 A.L.R. 
448—Eaton v. Wallace, 287 S.W. 
614, 48 A.L.R. 1291—Head v. M. 
E. Leming Lumber Co., 281 S.W. 
441—Fischer v. M-K Express Co., 
App., 168 S.W.2d 458—^^Craven v. 
Halpin-Boyle Const. Co., App., 15 
S.W.2d 853—Struckel v. Busch Sul- 
zer Bros. Diesel Engine Co., App., 
300 S.W. 993—Davis v. National 
Reflning Co., App., '294 S.W. 114— 
Crowell V. St. Louis Screw Co., 
293 S.W. 62:1, 220 Mo.App, 728— 
Sanders v. Armour & Co. of Dela- 
ware, App., 292 S.W. 443—^Walker 
V. Mitchell Clay Mfg. Co., App., 
291 S.W. 180—McGowan v. Ameri¬ 
can Mfg. Co., App., 270 S.W. 423. 
39 C.J. p 83'6 note 40. 

28. N.C.—^Worley v. Laurei River 
Logging Co., 73 S.E. 107, 157 N.C. 
490. 

29. Mo.—Craven v. Halpin-Boyle 
Const. Co., App., 15 S.W.2d 863— 
Barnard v. Waverly Brick & Coal 
Co., 176 S.W. 1108, 189 Mo.App. 
417. 

30. Mo.—Lampe v. St. Louis Brew- 
ing Ass'n, 221 S.W. 447, 204 Mo. 
App. 373. 

31. Ky.—^Continental Coal Corp. v. 
York, 167 S.W. 131, 169 Ky. 334. 

32. Me.—^Moore v. Isenman, 143 A. 
462, 127 Me. 3'70. 

39 C.J. p 836 note 46. 



56 C.J.S. 


MASTEB AND 8EBTANT 


§ 435 


tion to the master, the defect will be repaired before 
he will be subjected to danger from it.33 It has 
been held that the mere continued use of a defective 
appliance after complaint is not necessarily con- 
tributory negligence, where the servant is injured in 
the hurry of business while in the discharge of his 
duty,34 or where the risk was not so obvious that a 
reasonably prudent man would not have assumed 
it.25 Where a servant is injured owing to the fail- 
ure of the master to enforce a certain rule, there 
is no contributory negligence on the part of the 
servant in continuing in the Service after the mas¬ 
ter was notified of the violation of the rule and had 
ordered its enforcement.36 

Promise to remedy defect. Where a servant no- 
tifies his master of defects in the tools, machinery, 
appliances, or ways and places for work, and the 
master promises to remove them, it has been held 
that the servant is not guilty of contributory negli¬ 
gence by continuing at work for a reasonable 
time,37 and the master is not relieved from liability 
for injuries from the defect unless the employee 
failed to use ordinary care.33 On the other hand, 
notwithstanding a promise of the master to repair 
within a reasonable time, the servant will be held 
guilty of contributory negligence where a continu- 
ance in the employment to his knowledge exposes 
him to extraordinary danger,39 or threatens imme¬ 
diate injury,^0 or where the danger is so obvious 
and imminent that no person of ordinary prudence 
would expose himself to A servant is not re- 
quired to make special investigation or inquiry as to 
whether or not the master had kept his promise 
after the time for its performance has passed,^^ but 
he may not rely on the promise where he continues 


work after a reasonable time with knowledge that 
the promise has not been performed.^3 

Where a servant calls attention to defects i-n an, 
appliance and the employer repairs it in such a man- 
ner that the defects are hidden, but not cured, the 
employee is not guilty of contributory negligence in 
iising it after it has been so repaired.^^ In any 
event a promise on the part of an employer to reme¬ 
dy a dangerous condition of which the employee 
has complained does not excuse the employee from 
exercising due care to prevent injury to himself 
pending repairs,^5 that is to say, care commensurate 
with the danger;^® and if the servant, notwith¬ 
standing the defect, could have performed the work 
with comparative safety he cannot recover for 'in¬ 
juries sustained by doing the work by a hazardous 

method.^7 

§ 435. - Comparative Knowledge o£ Mas¬ 

ter and Servant 

A servant Injured because of a danger as open and 
obvious to him as to the master is chargeabie with such 
negligence as will bar a recovery by him. 

Where a danger is as open and obvious to the 
servant as to the master,^® or where the servant 
has better means of knowledge than the master,^^ 
he will be charged with such negligence as to bar 
a recovery. So too where it does not appear that 
the master knew or with ordinary care ought to 
have known of the defect which caused the injury, 
and it does appear that the servant had equal means 
with the master of ascertaining its existence, the 
servant cannot recover.^® It has been said by way 
of limitation of this rule that if it may be construed 


33. Tex.—Galveston, H. & S. A. R. 
Co. V. Drew, 69 Tex. 10, 46 Am.R. 
261. 

39 C.J. p 836 note 47. 

34. U.S.—^Central Trust Co. v. Wa- 
bash, St. L. & P. R. Co., C.C.Mo., 
2'6 P. 897. 

35. N.C.—^Walters v. Rocky Mount 
Sash & Blind Co., 70 S.E. 635, 164 
N.C. 323. 

39 C.J. p 836 note 49. 

36. Ark.—St. Louis, A. & T. R. Co. 

V. Triplett, 16 S.W. 831, 54 Ark. 
289, 11 L.R.A. 773, reheard 16 S.W. 
2>66, 64 Ark. 289, 11 L.R.A. 773. 

37. Mo.—Johnson v. Ingram, 178 S. 

W. 2d 821, 238 Mo.App. 241-—Nolen 

V. Halpin-Dwyer Const. Co., 29 S. 

W. 2d 21i5, 226 Mo.App. 224—Culver 
V. Minden Coal Co., App., 286 S.W. 
746. 

N.H.—^Nason v. Lord-Merrow Excel¬ 
sior Co., 29 A.2d 464, 92 N.H. 251. 
39 C.J. p 836 note 62. 


38. Ky.—Smith v. Houston, Stan- 
wood & Gamble Co., 163 S.W. 474, 
16'7 Ky. 620. 

39. 111.—Wheeler v. Chicago & W. 
I. R. Co., 108 N.E. 330, 267- 111. 
306. 

40. Pa.—Glass v. College Hili Bor- 
ough, 82 A. 771, 233 Pa. 457. 

41. Mo.—Johnson v. Ingram, 178 S. 
W.2d 821, 238 Mo.App. 241. 

39 C.J, p 837 notes 53, 61. 

48. Colo.—EI Paso County Land & 
Fuel Co. V. Perdaris, 147 P. 675, 
69 Colo. 216. 

43. Mo.—Braden v. Priederichsen 
Ploor & Wall Tile Co., 15 S.W.2d 
923, 223 Mo.App. 700. 

44. N.T.—^Cooper v. Pleischman, 147 
N.T.S. 65, 85 Misc. 1. 

45. Me.—Moore v. Isenman, 143 A. 
462, 127 Me. 370. 

39 C.J. p 837 note 66. 

46. Wash.—Trudeau v. American 
Mill Co., 83 P. '725, 41 Wash. 4i65. 
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47. U.S.—H. D. ■Williams Cooperare' 
Co. V. Headrick, Ark., 159 P. 680» 
86 C.C.A. 648. 

48. Mo.—^Nolen v. Halpin-Dwyer 
Const. Co., 29 S.W.2d 215, 225 Mo. 
App. 224. 

Neh.—^Oorpus Jnxls cited in Grover 

V. Aaron Perer & Sons, 241 N.W. 
539, 541, 122 Neb. 755. 

Tex.—Corpus Juris cited ia City of 
Munday v. Shaw, Civ.App., 100 S. 

W. 2d 765, 770. 

Wash.—Freeman v. Smit, 75 P.2d 
575, 193 Wash. 346—Jones v. Ba¬ 
ker, 85 P.2d 1103, 179. Wash. 25. 

39 C.J. P 838 note 70. 

49. Mo.—Slagel v. Chas. H. Nold 
Lumber Co., 122 S.W. 321, 138 Mo. 
App, 432. 

39 aJ. P 838 note 71. 

50. Ga.—Threlkeld v. Anthony, 136 
S.E. 285, 36 Ga.App. 227. 

39 C.J. P 839 note 72. 
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to.shift ascertainment of hidden dangers from the 
master to the servant it cannot be indorsed.®^ 

§ 436. - Mistake of Judgment, Tempora- 

ry Forgetfulness, or Accident 

As a general rule an employee Injured by reason of a 
momentary forgetfulness of a known danger may not 
recover. 

A mere mistake of judgment on the part of a 
servant does not necessarily constitute contributory 
negligence; it depends on.the facts of the particu- 
lar case.52 So it has been held that a servant is 
not guilty of contributory negligence merely because 
he chanced to slip and came in contact with ma- 
chinery which the master had failed to guard as re- 
quired by statute.^ 3 

Forgetfulness of danger. As a general rule, one 
v/ho sustains injuries by reason of momentary for¬ 
getfulness of a danger of which he has knowledge 
or of which he should have known in the exercise 
of ordinary care is not entitled to recover^^ in the 
absence of any circumstances producing hurry, ex- 
citement, or confusion;55 and this is so although 
he called attention to the defects out of which the 
danger arose and although promises had been made 
by one in authority to remedy them.®® 

Nevertheless the rule must have a reasonable con- 
struction.57 Momentary forgetfulness may in an 
emergency excuse negligence on the part of a serv¬ 
ant.^ ^ To forget is not negligence unless it shows 
a want of reasonable care, and circumstances may 
exist under which failure to remember a source of 


perii is excused and does not constitute negli- 
gence.®^ Such is the case where the servant is 
called on to execute in haste an order of the mas¬ 
ter requiring prompt attention,where conditions 
arise suddenly in the discharge of his duties which 
are calculated to throw him off his guard and which 
momentarily, without fault on his part, divert his 
attention from the danger,62 or where at the time 
the injuries were sustained his Services required 
his full attention.63 It has been held that, where 
the employer, without reason or necessity, subjects 
the servant to a danger which could have been 
easily guarded against, he has no right to expect a 
never-failing or superhuman watchfulness on the 
part of his servant to escape that danger.64 

§ 437. - Suggestions or Remonstrances 

by Servant 

Failure to complain to the empioyer of the existence 
of a danger may constitute contributory negilgence. 

Failure to complain to the employer of the exist¬ 
ence of a danger may under some circumstances 
constitute contributory negligence,6 5 but it has 
been held that negligence cannot be imputed to a 
servant for failing to remonstrate with another 
servant over whom he has no control, and who rep- 
resents the master with respect to the work in the 
performance of which the injury is sustained.66 
Where a servant participates in a dangerous course 
of action either by advising or instigating it, or by 
neglecting to expostulate, and is in a position to ob¬ 
viate the danger, he cannot recover ;67 and even 


51. lowa.—^Warner v. Spalding, 172 
N.W. 263, 186 lowa 137. 

39 C.J. p 839 note 74. 

62. Ga.—Port Koyal & W. C. R. Co. 

V. Davis, 22 S.E. 833, 95 Ga. 292. 
3’9 C.J. p 839 note 76. 

53. Pa.—Schwartz v. Caplan, 100 A. 
800/ 266 Pa. 239. 

54. Cal.—Giraudi v. Electric Impr. 
Co., 40 P. 108, 107 Cal. 120, 48 Am. 
S.R. 114, 28 L.R.A. 696. 

39 C.J. p 839 note 78. 

55. N.T.—'Wallace v. Central Ver- 
mont R. Co., 18 N.Y.S. 280. 

39 C.J. p 839 note 79. 

56. lowa.—Miller v. White Bronze 
Monument Co., 118 N.W. 5:18, 141 
lowa 701, 18 Ann.Cas. 957. 

57. Cal.—Jacobson v. Oakland Meat 
& Packing Co.. 119 P. 6'53, 161 Cal. 
425, Ann.Cas.l913B 1194. 

58. Miss.—Bagle Ootton Oil Co. v. 

Pickett, 166 So. 764, 17'5 Miss. 

577, 

59. Cal.—Jacobson v. Oakland Meat 
& Packing Co., 1:19 P. 653, 161 Cal. 
425, Ann.Cas.l918B 1194. 


SO. N.T.—Schultis V. Waterbury 
Co., 137 N.T.S. 352, 152 App.Div. 
416. . 

39 C.J. p 839 note 84. 

61. Pa.—Reber v. Alsace Tp., 49. Pa. 
Super. 465. 

39 C.J. p 840 note 85. 

62. iWa.—^Wheeler v. Sioux Pav. 
Brick'Co., 142 N.W. 400, 162 lowa 
414. 

Ky.—Louisville & N. R. Co. v. Cool- 
ey, 49 S.W. 339, 20 Ky.L. 1372. 

63. Ky.—Louisville & N. R. Co. v. 
Cooley, supra. 

39 C.J. p 840 note 87. 

64. La.—Underwood v. Louisiana 
Gulf Refiningr Co., '55 So. 641, 128 
La. 968, 

39 C.J. p 840 note 88. 

65. N.C.—Hemphill v. 'Standard Oil 
Co., 148 S.E. 443, 197 N.C. 339. 

KO occasloxL for coxnplalut 

Complaint of railroad switchman 
of existing conditions was unneces- 
sary in order to avail himself of 
promise to warn him of danger 
where there had' been theretofore 
no oocasiop for complaint.—McComb 
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V. Atchison, T. & S. P. Ry. Co., 294 
P. 81, 110 Cal.App. 303, certiorari 
denied Atchison, T. & S. P. Ry. Co. 
V. McComb, 51 S.Ct. 486, '283 U.S. 838, 
75 L.Ed. 1449. 

Dmnken. driving* 

Where salesman, while being driv- 
en by his superior with other em- 
ployees to employer"s zone meeting, 
participated in drinking with others, 
knew that his superior was drunk 
and driving carelessly, and made no 
protest against such driving, but ac- 
Quiesced therein, salesman was 
guilty of negligence, precluding re- 
covery against employer for injuries 
sustained from collision with tree. 
—Sparks v. Chitwood Motor Co., 94 
S.W.2d 359, 192 Ark. 743. 

66. U.S.—New Jersey & N. T. R. 
Co. V. Toung, N.T., 49 P. 723, 1 
C.C.A. 428. 

39 C.J. p 840 note 89. 

67. U.S.—Smith v. Memphis & L. R. 
R. Co., C.C.Tenn., 18 P. 304, appeal 
dismissed 122 U.S. 643 mem, 30 L. 
Ed. 1245. 

39 C.J. p 840 note 9.0. 
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where the injury results from the action of a su¬ 
perior officer the servant cannot recover if such 
action ‘was induced by negligent statements on his 
part.®^ So too, where a servant fails to obey an 
'order of his superior as first given and acquiesces 
in the adoption of a different course of action sug- 
;gested by his fellow servants, and consented to by 
such superior, and by reason of which the injury is 
'Sustained, he is guilty' of contributory negligence 
barring recovery.^^ 

§ 438. - Disease or Other Physical Con- 

dition 

Where an injury 'results directiy from a disease or 
<lefective physical condition it has been held that an em- 
jployee may not recover for the injury. 

Where a servant whose duty requires him to be 
in a position of danger becomes sick and uncon- 
■scious, and is unable to get away, and injury results 
to him from such condition, he is not guilty of con-' 
iributory negligence but if the injury results di- 
rectly from a disease or defective physical condi¬ 
tion it has been held that he may not recover for 
'the injury.71 If an employee negligently falis 
asleep in a dangerous position,7^ or becomes sick 
or unconscious while wrongfully in a position of 
-danger,73 and injury results he cannot recover un- 
less the circumstances are such that the doctrine of 
'*last ciear chance,’* discussed supra §'423, applies. 
The voluntary intoxication of a servant at the time 
-of a personal injury may be co-nsidered in determin- 
ing whether he took reasonable care for his safe- 
ty.74 

§ 439. Scope of Employment 

The doctrine of contributory negligence has been in- 

r68. Wash.—Morgan v. Carbon Hlll 
Coal ,Co., 84 P. 152, 772, 6 Wash. 

577. 

-.69. in.— Chicago & N. W. R. Co. v. 

Bliss, 6 Ill.App. 411. 

'70. Ala.—Helton v. Alabama Mid¬ 
land R. Co., 12 So. 276, 97 Ala. 

275. 

'71. Tex.—Galveston, H. & S. A. R. 

Co. V. Bonn, 99 S.W. 413, 44 Tex. 

Civ.App. 631. 

89 C.J. p 840 note 97. 

-Care req.iiired 

A person having an impediment in 
his walk is not required to exercise 
more care in looking and listening 
than one not. so afflicted.—Gulf, C. & 

S. F. R. Co. V. Melville, Tex.Civ.App., 

'87 S.W. 863. 

'72. Va.—Norfolk & W. R. Co. v. 

Sollenberger. 66 S.E. 726, 867, 110 
Va. 606.. 

.39 C.J. p 840 note 94. 

.Exhaustion 

“If employee’s oot In colliding with 


voked to bar recovCry where a servant sustalns injuries 
whiie attempting without authority to do .something not 
within the scope of his employment. 

The doctrine of contributory negligence has be-en 
invoked to bar .recovery where a servant sustains 
injuries while attempting without authority to do 
something not within the scope of his employment75 
unless there is a pressing emergency on him to do 
that work.76 This rule applies although the servant 
is acting under the orders of another servant77 un¬ 
less the latter occupies the place of vice principal ;78 
and the application of the rule is not affected by a 
statute which abolishes the defense of contributory 
negligence where the master has failed to comply 
with a statutory requirement for the protection of 
the servant.79 So there can be no recovery where 
the injury is sustained while the employee is volun- 
tarily and unnecessarily absent from his post of 
duty,so or where, not in the performance of his du¬ 
ty, he places himself in a perilous position and neg- 
lects to exercise ordinary care for his own safety.^i 

Where a servant is actually performing work 
which he has been hired to do, he cannot be said to 
be acting outside of the scope of his employment 
merely because in performing the particular act he 
was not acting under express directions of the mas¬ 
ter and, where a servant is directed by his mas¬ 
ter to help another servant in work which he desig¬ 
natos, it cannot be said that he is a volunteer merely. 
because he continues to do the work in the absence 
of the other servant.^® 

§ 440. Proximate Cause of Injury 

An employee^s contributory negligence is not a de¬ 
fense to an action for injuries sustained unless It was a 
proximate cause of the injury. 

76. Ga.—Central R. & Banking Co. 

V. Sears, 59 Ga. 486. 

39 C.J. p 841 note 5. 

77. Tex.—Texas & N. O. R. Co. v. 
Skinner, 23 S.W. 1001, 4 Tex.Civ. 
App. 661. 

78. Tex.—Texas & N. O. R. Co. t. 
Skinner, supra. 

78. N.C.—^Hairston v. U. S. Leather 
Co., 55 S.E. 847, 143 N.C. 612, 10 
Ann.Oas. 698. 

39 C.J. p 841 note 9. 

80. W.Va.—^Eastbum v. Norfolk & 

W. R. Co., 12 S.E. 8:19, 34 W.Va. 
681. 

39 C.J. p 841 note 10. 

81. Va.—Moore v. Norfolk & W. R. 
Co., 12 S.E. 968, 87 Va. 489. 

39 C.J. p 841 note 11. 

82. Mo.—Schott V. Selden-Breck 
Constr. Co., App., 193 S.W. 969. 

83. N.T.—^Pitzhenry v. Lamson, 45 
N.Y.S, 876, 19. App.Div. 64. 


bridge while on his way horne in his 
automobile after work for his em- 
ployer was due entirely to his fall- 
ing asleep, employee was not enti- 
tled to recover from employer for 
injuries and damage to automobile, 
even though he had allegedly exceed- 
ed his physical limitations while en- 
gaged in employer's business and 
became drowsy.—Evio Refining & 
Marketing Co. v. Moore, 137 P.2d 
911, 192 Okl. 576. 

73. Ala.—Helton v. Alabama Mid¬ 
land R. Co., 12 So. 2'76, 97 Ala. 276. 

74. Del.—^Walls v. People's R. Co., 
80 A. 355, 26 Del. 65. 

75. La.—Baton v. Hammond Lum- 
ber Co., 2 La.App. 739. 

39 C.J. p 840 note 4. 

Acts held withlji scope of employ- 
meut 

Mo.—Schulte V. Carmichael-Cryder 
Co., App., 282 S.W. 181. 

39. C.J. p 840 note 4 [bj. 
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In order for negligence of the servant to con¬ 
stitute a defense to an action for injuries sustained, 
it must have been the proximate cause of the injury, 
that is, it must b-ave contributed to the injury in 
such a way that, if the servant had not been negli- 
gent, no injury would have resulted from the negli¬ 
gence of the master.84 If the servantes negligence 
was only a condition on which the negligence of his 
superior operated as the proximate cause of the 
accident he may nevertheless recover.®^ Thus an 
employee’s absence from his post will bar his recov- 
ery for injuries only if it was the proximate cause 
of the injuries.^® On the other hand, if the serv- 
ant’s own negligence was the proximate cause of the 
injury, there can be no recovery,®^ and it is not es- 
sential that the negligence of the servant should be 
the sole proximate cause of the injury.®® 


Drunkenness in itself will not bar recovery unless 
it is shown that such condition caused the acci- 
dent®9 or in a measure contributed to it.^® 

g 441 ^ - Use of Defective Appliances 

An employee may not recover fop injuries where hisr 
contributory negligence In using defective appliances was 
the proximate cause of the injury. 

Where the employee^s contributory negligence in 
using defective appliances is the proximate cause of 
the injury he may not recover.®^ Thus recovery is 
barred where the proximate cause of the injury was 
the employee^s negligent failure to inspect,92 t)Ut 
where the inspection negligently omitted would not 
have revealed the defect it has been held not the 
proximate cause of the injury.®® It has been held 
that where the servant, on the exigency of the oc- 


84. U.S.—Chesapeake & O. Ry. Co. 
V. Richardson, C.C.A.Ohio, 116 P.2d 
860, certiorari denied 61 S,Ct. 961, 
313 U.S. '574, 85 L.Ed. 1531. 

S.'C.—^Whisenhunt v. Atlantic Coast 
Line R. Co., 10 S.E.2d 305, 195 S. 
C. 213. 

39 C.J. p 842 note 16. 

Situatlon consldered as a wliole 
Ga.—Atlantic Coast Line R. R. v. 
Anderson, 88 S.E.2d 610, 200 Ga. 
801. 

I!mpl 07 ee’s 3169118*01106 lield 3iot prox. 
Imate cause 

Miss.—Hardaway Contracting* Co. v. 
Rivers, 180 So. 800, 181 Miss. 727. 

85. N.C.—Blackburn v. Chel^Dkee 

Lumber Co., 67 S.E, 915, 152 N.C. 
361. 

39 C.J. p 843 note 17. 

86. U.S.—Terre Haute & I. R. Co. 
V. Mansberger, IlL, 65 F. 196, 12 
C.C.A. 574. 

Wis.—Phillips V. Chicago, M. & St. 
P. R. Co., 26 N.W. 544, 64 Wis. 
476. 

39 C.J. p 841 note 10 [a]. 

87. U.S.—Young v. Louisiana Oil 
Refining Corporation, C.C.A.Miss., 
112 P.2d 396—Burnett v. Amalga- 
mated Phosphate Co., C.C.A.Pla., 
95 F.2d 974, certiorari denied 59 S. 
Ct. 153, 305 U.S. 647, 83 L.Ed. 418 
—StofCel V. W. J. McCahan Sugar 
Refining & Molasses Co., D.C.Pa., 
35 F.2d 602, affirnaed, C.C.A., W. 
J. MoCahan Sugar Refining & Mo¬ 
lasses Co. v. Stoitel, 41 F.2d 6'51. 

Ark.—^Wisconsin & Arkansas Lumber 
Co. V. Smith, 271 S.W. 1, 168 Ark. 
561. 

Ky.—Louisville &.N. R. Co. v. Stew- 
art, 142 S.W.2d 119, 283 Ky. 68’5. 
Va.—Norfolk & W. Ry. Co. v. Smith, 
146 S,E. 268, 152 Va. 1-65. 

39 C.J. p 843 note 18. 

Empl 07 e 6 ’s negligence held piroxi- 
mate cause 

(1) Jn geheral.—MacLean v. Kei- 


pris, 23 N.E.2d 85, 304 Mass. 237— 
39 C.J. p 843 note 18 [b]-[d]. 

(2) Bakery employee’s negligence 
in moving backward pulling a truck 
without looking where he was going 
was sole proximate cause of injury 
to hand sustained in collision with 
open door between compartments of 
bakery and act of-fellow servant in 
opening door in line of duty and 
leaving it open was not negligence 
proximately causing injury.—Great 
Atlantic & Pacific Tea Co. v. Najera, 
Tex.Civ.App„ 203 S.W.2d 577, 

(3) Independent act of employee 
while on way to parked automo- 
bile after Quitting work in jumping 
five feet to ground from end of run- 
way extending from oil derrick 
where no steps were provided held 
proximate cause of death of em¬ 
ployee from ruptured abscess of 
brain caused by jump.—Munroe v. 
Schoenfeld & Hunter Drilling Co., 
61 P.2d 1045, 178 Okl. 149. 

(4) A bus driver was guilty of 
"proximate contributory negligence" 
when bus, negligently sent out with 
worn tires, collided with automo- 
bile, negligently parked without 
lights near center of Street, during 
rainstorm, where driver saw auto- 
mohile when two hundred feet from 
it, and could have discovered that 
automobile was parked when one 
hundred feet from it, and did not at- 
tempt to turn bus or apply its brakes 
until within thirty-five or forty feet 
from automobile, and Street was oth- 
erwise ciear of trafflc at time of col¬ 
lision and driver had made previous 
stops under similar conditions with¬ 
out difRculty.—^Fortune v. McGinn, 
134 S.W.2d 898, 23 TenmApp. 504, re- 
hearing denied 139 S.W.2d 256, 24 
Tenn.App. 36. 

38. Tenn.—^Nashville, C. & St. L. R. 

Co. V. Hayes, 99 S.W. 362, 117 

Tenn. 680. 


89. Colo.—Finding v. Gitzen, 131 P, 
1042, 24 Colo.App. 38. 

90. Colo.—Finding v. Gitzen, supra, 

91. U.S.—Burnett v. Amalgamated 
Phosphate Co., C.C.A.Fla., 96 F.2(3i 
974, certiorari denied 59 S.Ct. 153, 
305 U.S. 647, 83 L.Ed. 418. 

Ky.—Louisville & N. R. Co. v. Na^* 
pier, 3 S.W.2d 1070, 223 Ky. 417, 
64 A.L.R. 613. 

Pa.—Hoke v. Edison Light & Po’wer 
Co., 130 A. 309, 284 Pa. 112. 

39 C.J. p 843 note 20. 

Use of defective appliance as eon-» 
tributory negligence s6e infra | 
446. 

Causal relatlouship 
Employee's failure to inspect sta^ 
tionary ladder in pit of pump house, 
which gave way as employee de- 
scended ladder to oil the pumps, 
would not constitute contributory 
negligence as matter of law unless 
such failure bore a causal relatio?^- 
ship to the accident.—Missouri Pac, 
R. Co. V. Spangler, C.C.A.Ark., 140 P. 
2d 917. 

i:mployee’s negligence held proxi- 
mate cause 

(1) Employee's voluntary attempt 
to move defective truck without asr 
sistance was held proximate cause 
of injury.—Batson Hatten Lumber 
Co. V. Thames, 114 So. 2'5, 147 Miss. 
794. 

(2) Where painting contractor’s 
employee was injured when he feli 
from scaffold which he and a fellow 
workman had voluntarily construet- 
ed, employee himself created a dan- 
gerous place to work, and it was 
the creation of that unsafe place 
to work that contributed as a proxi¬ 
mate cause to his injury.—^Davis v. 
Fleming, 13 S.E.2d 434, 19,6 S.C. 343. 

92. Ky.—City of Bellevue v. Hali, 
174 S.W.2d 24, 295 Ky. 6'7. 

93. U.S.—Missouri Pac. R. Co. v. 
Spangler, C.C.A.Ark., 140 F.2d 917, 
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casion, uses the appliances most convenient, and 
they faii to operate properly, then the defective ap- 
pliance is the proximate cause of the injury, and 
the servant is entitled to recover.84 , 

§ 442. - Precautions against Knowti Dan- 

gers 

An empIoyee's contributory negllgence in failing to 
take precautions against known dangers bars recovery for 
Injury oniy if It was the proximate cause of the Injury. 

An employee’s contributory negligence in failing 
to take precautions against known dangers bars re¬ 
covery for injury if his failure to do so is the prox¬ 
imate cause of injuries sustained by him.95 The 
rule is otherwise, however, where it is not the proxi¬ 
mate cause of the injury.^6 

§ 443. - Adopting Dangerous Methods of 

Work 

An empioyee's contributory negiigence in adopting 


dangerous methods of work bars recovery where it is the 
proximate cause of the Injury, but not otherwise. 

An employee^s contributory negiigence in adopt¬ 
ing a dangerous method of work bars recovery 
where such negiigence was the proximate cause of 

the injury,97 but not otherwise.®^ 

§ 444. -- Disobedience of Rules, Orders, 

or Statutes 

An employee^s contributory negiigence In violating 
rules, orders, instructions, or statutes bars recovery 
where such violation Is the proximate cause of his injury. 

An employee’s contributory negiigence in dis- 
obeying rules, orders, or instructions bars recovery 
where such negiigence is the proximate cause of 
his injury,99 but in order to bar recovery it is es- 
sential that such disobedience should have been the 


94. U.S.—Pinley v. Richmond & D. 
R. Co., C.C.N.O., 59 F. 419, reversed 
on other grounds 63 F. 228, 12 C. 
O.A. 695. 

95. XJ.S.—^Harrison v. L. E. Myers 
Const. Oo., €.C.A.Ark., 42 F.2d 950, 
certiorari denied 51 S.Ct. 103, 282 
U.S. 887, 75 L.Ed. 782. 

Ark.—Sinclair Beflning Co. v. DufT, 
88 S.W.2d 322, 191 Ark. 888—Trln- 
ity Farm Const. Co. v. Brannam, 
82 S.W.2d 523, 190 Ark. 1032. 

Mo.—Davis v. Brown-Cloughly Drug 
Co., App., 14 S.W.2d 533. 

Tex.—Corpus Juris oited in City of 
Munday v. Shaw, Civ.App., 100 S. 
W.2d 7'65, 770. 

39 C.J. p 843 note 22, p 874 note 16 
[fj. 

Failure to take precautions against 
known dangers as contributory 
negiigence see supra § 431. 

Tallure to Jtump 

Section crew foreman*s failure to 
jump from motorcar when other 
members of crew did, not failure 
to give earlier warning of locomo- 
tive’s approach, held cause of his 
death in head-on collision with lo- 
comotive.—Sweeney v. Boston & M. 
R. R., 176 A. 243, 87 N.H. 90, certio¬ 
rari denied '5'5' S.Ct. 638, 294 U.S. 728. 
70 L.Ed. 1258. 

Tuming hact to train 

Negiigence of bridge carpenter in 
standing on cross-tie and turning 
back to direction of approaching 
train proximately caused death when 
struck by train.—Feurt v. Chicago, 
R. I. & P, Ry. Co., 227 N.W. 2;12, 178 
Minn. 395. 

Open swltcli 

Where englneer ran Into open 
switch after receiving dispatcher’s 
permission to proceed with train 
‘‘under contror* with notice that he 
might expect open switch, engineer’s 


negiigence held sole proximate cause 
of injury, notwithstanding railroad's 
alleged negiigence in leaving switch 
open and fireman's failure to discov- 
er danger.—Pere Marquette Ry. Co. 
V. Haskins, C.C.A,Mich., 62 F.2d 806. 

96. Tex.—EI Paso Electric Co. v. 
Sawyer, Civ.App., 291 S.W. 66'7, af- 
flrmed, Com.App., 298 S.W. 267. 

39 C.J. p 844 note 23. 

Defective mask 

If mask furnished sandblaster 
gave him less protection than it 
should have, even though he did not 
wear mask ali the time, recovery 
might stili be had for any injury he 
suffered while he did use it.—Pie- 
czonka v. Pullman Co., C.C.A.N.T., 
102 P.2d 432. 

97. U.S.—Wolfe V. Henwood, C.C.A. 
Ark,, 162 F.2d 998. 

Ky.—Grigsby v. Louisville & N. R. 
Co., 114 S.W.2d 775, 272 Ky. 709— 
Steely v. Great Atlantic & Pacific 
Tea Co., 76 S.W.2d 900, 256 Ky. 
586-:C!rouch v. Noland, 38 S.W. 
2d 471, 238 Ky. 57'5. 

Miss.—Stewart v. Kroger Grocery 
Etc., Co., 21 So.2d 912, 198 Miss. 
371—Martin v. Beck, 171 So. 14, 
17'7 Miss. 303. 

Neb.—Corpus Juris oited iu Albers v. 
Kipp, 263 N.W. 693, 695, 130 Neb. 
46. 

Tex.—Magnolia Petroleum Co. v. 
Ford, Civ.App., 14 S.W.2d 97, er¬ 
ror denied Ford v. Magnolia Pe¬ 
troleum Co., 17 S.W.2d 35, 118 Tex. 
461. 

39 C.J. p 844 note 24. 

Adoption of dangerous methods of 
work as contributory negiigence 
see infra § 448. 

Jumpiug from moviug tralu 
Tex.—International-Great Northern 
R. Co. v. Lowry, 121 S.W.2d 685, 
132 Tex. 272. 


Bepairiug ruuning maohine 

Employer held not liable for In¬ 
jury caused by act of employee vol- 
untarily attempting to uncoil knot 
in Steel rope drum when 

machinery was running.—Rose v. 
Pace, 109 So. 861, 144 Miss. 375. 
Sigualiug train 

Switchman who held signal lan- 
terns too near approaching train 
which he was attempting to flag and 
was struck could not recover from 
railroad employer because the- prox¬ 
imate cause of switchman's injuries 
was switchman‘s contributory negii¬ 
gence.—Bird V. Lowden, 32 N.E.2d 
650, 309 Ill.App. 139. 

9B. Mo.—^Isaacs v. Smith, App., 27'5 
S.W. 655—Tatum v. Crescent Laun- 
dry Co., 208 S.W. 139, 201 Mo.App. 
97. 

S.C.—^Davis v; Atlantic Coast Line 

R. Co., 147 S.E. 834, 150 S.C. 130, 
reversed on other grounds Atlan¬ 
tic Coast Line R. Co. v. Davis, 
49 S.Ct. 210, 279 U.S. 34, 73 L.Ed. 
601. 

99. N.O.—Byers v. Boice Hardwood 
Co., 159 S.E. 3, 201 N.C. 75. 

Tex.—Hunter v. Texas Elee. Ry. Co., 
Civ.App., 194 S.W.2d 281, error re- 
fused—Bishop v. Texas & P. Ry. 
Co., Civ.App., 62 S.W.2d '24'7, error 
refused. 

39 C.J. p 844 note 27. 

Disobedience of rules as contribu¬ 
tory negiigence see infra 9 467. 
Railroad rules and orders 
U.S.—Southern Ry. Co. v. Toung- 
blood, S.C., 52 S.Ct. 518, 286 U.S. 
313, 76 L.Ed. 1124—Norfolk & W. 
Ry. Co. V. Riggs, C.C.A.Ohio, 98 
P.2d 612—Hylton v. Southern Ry. 
Co., C.C.A.Tenn., 87 P.2d 393, cer¬ 
tiorari denied 57 S.Ct. 929, 301 U. 

S. 699, 8,1 L.Ed. 1354. 
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proximate cause of the injury.^ It is not sufficient 
to bar a recovery that the disobedience was a mere 
condition of the injury.^ Contributory negligence 
in failing to heed warnings or signals may bar re¬ 
covery where it is the proximate cause o£ the in- 
jury.3 An employee*s failure to perform his duties 
bars recovery where, but only wh^re, it is the proxi¬ 
mate cause of the injury.^ 

Violation of statute. An employee^s violation of 
a statute, where it constitutes contributory negli¬ 
gence, will bar a recovery for injuries of which 
such violation was the proximate cause.® On the 
other hand, a recovery is permissible if the violation 


S6 C.J.S. 

of the statute was not the proximate cause of the 
injury.® 

§ 445 , - Unnecessary Occupation of Dan- 

gerous Position 

Where an employee unnecessarily places himself In a 
position of danger, such act bars recovery If it is the 
proximate cause of his Injury. 

Where a servant unnecessarily puts himself into 
a dangerous position where there are other posi- 
tions which he might take in the performance of his 
duties, and his doing so is the proximate cause of 
the injury complained of, there can be no recovery.'^ 


MA8TEB AND SERVANT 


2. Particular Applications op Doctrine 


§ 446. Tools, Machinery, Appliances, and 
Places 

a. Duty to use appliances furnished 

b. Duty to obtain appliances 

■c. Choice of appliances or materials 

d. Unauthorized or improper use of ma¬ 

chinery or appliances 

e. Choice of places for work 

f. Choice of ways of passage 

g. Unnecessary occupation of dangerous 

position 


a. Duty to Use Appliances rumished 

A servant having actual or constructive knowiedge 
that appliances have been furnished for his use, in the 
course of his work, is under a duty to use them; and if 
he is injured by reason of his failure to do so he is 
chargeable with contributory negligence. 

In accordance with the general rules of contribu¬ 
tory negligence^ as well as their limitations and 
qualifications, discussed supra §§ 421-445, which op¬ 
erate as to the negligence of servants in respect of 
tools, machinery, appliances, and places of work, 
if a servant knows or is charged with knowiedge 
of the fact that piroper appliances have been fur- 


Tex.—Hunter v. Texas Eleo. Ry. Co., 
Civ.App., 194 S.W.2d 281, error re- 
fused. 

1. Ark.—^Kansas City S-outhem Ry. 
Oo. V. Larsen, 114 S.W.2d 1081, 
IS^S Ark. 808, certiorari denied 69 
S.Ot. 82, 30'5 U.S, 621, 83 L.Ed. 397 
—Jewel Coal & Mining Co. v. 
Whitner, 279 S.W. 1031, 170 Ark. 
393. 

Mo.—Messing v. Judge & Dolph Drug 
Co., 18 S.W.2d 408, 322 Mo. 901. 
Tex.—Texas & P. Ry. Co. v. Short, 
Civ.App., 62 S.W,2d 995, error re- 
fused. 

39 C.J. p 845 note 29. 

2. U.S.—Tullis V. Lake Erie & W. 
R. Co., Ind., 105 F. 554, 44 C.C.A. 
'597. 

3. Wolf V. Baltimore & O. R. 
Co., 267 N.Y.S. 199, 239 App.Div. 
95, reversed on other grounds 189 
N.B. 780, 2'64 N.Y. 57. 

Va.—Brickell v. Shawn, 9 S.fe.2d 330, 
175 Va. 373. 

4. U.S.—^Blunt V. Pennsylvanla R. 
Co., C.C.A.Ohio, 9 F.2d 395. 

'Ky.—^Neison’s Adin'x v. Southern 
Ry. Co., 194 S.W.2d 5l'8,'302 Ky. 
243-^Mc'Ghee's Adm^r v. Elcomb 
Coal Co., 156 S.W.2d 868, 288 Ky. 
640. 


N.C.—McLean v. Andrews Hardwood 
Co., 166 S.E. '628, 200 N.C. 312. 
Engiueer^s failure to hlow crossiug 
whistle held not proximate cause of 
collision with train, conductor of 
which discovered engine some time 
before.—Missouri Pac. R. Co. v. 
Jones, Tex.Civ.App., 12 S.W.2d 1050, 
reversed on other grounds, Com.App., 
24 S.W.2d 32. 

5. Ky.—Procter Coal Co. v. Beaver,- 
152 S.W. 965, 151 Ky. 839. 

Miss.—Downing v. City of Jackson, 
24 So.2d 661, 199 Miss. 464. 

39 C.J. p 821 note 71. 

Violation of statute as contributory 
negligence see infra § 457. 

6. Ind.—^Louisville, N. A. & C. R. 
Co. V. Buck, 19 N.B. 453, 116 Ind. 
566, 9 Am.S.R. 883, 2 L.R.A. 620. 

XTulioensed ohauffeur held not pre- 
cluded from recovering from employ- 
er for injuries suffered while engag- 
ed in duties' other than driving 
truck.—Hutchinson v. Sovrensky, 165 
N.W. 698, 2-67 Mass. 5. 

7. Ala.—Barger v. Oswalt, 194 So. 
884, 239 Ala. 289. 

Ky.—Paulkner v. Gatliff Coal Cb,; 1'5 
S.W.2a 236, 228 Ky. 379. ■ 

Tenn.—Buckner v. Southern Ry. Co., 
96 S.W.2d 600, 20 Tenn.App. 212. 
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Va—Brickell v. Shawn, 9 S.E.2d 330, 

17'5 Va. 373. 

39 C.J. p 845 note 31. 

ITonnal response to emergeucy 

Whether conduct of freight con¬ 
ductor in rushing into zone of dan¬ 
ger instead of remaining in position 
of safety constituted such a new. 
ihdependent, and intervening cause 
as to supersede antecedent negli¬ 
gence of railroad as proximate cause 
of conductor’s death depended on 
whether conductor’s conduct was a 
iiormal response to the stimulus of 
a dangerous situation creat ed hy 
prior negligent conduct of the rail¬ 
road.—'Central Wisconsin Trust Co. 

V. Chicago & N. W. Ry. Co., 287 N. 

W. 699. 232 Wis. 536. 

Bemoviug ohstacle from track 

(1) Proximate cause of injury to 
.sect;ion foreman removing gauge 
from track to prevent derailing of 
train was negligence of laborer who 
left gauge oii track.—Atlantic Coaat 
Line R. Co. v. Jeifeoat, 107 So. 466, 
214 Ala. 317, certiorari denied 46 
S.Ct. 639, 271 U.S. 688, 70 L.Ed. 
1162. 

(2) Employee’s attempt to remove 
surveying rod from rail to prevent 
derailment of approaching train held 
sole proximate cause of his injuvy 
thereby.—Bobango v. Erie R. Co., 
aC.A.Ohio, 57 F.2d 667, • 
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nishcd for his use by his emplcyer® it is the duty of 
the servant to use such appliances for the prosecu- 
tion of his work; and if he is injured by reason of 
his failure to use them he is chargeable with con- 
tributory negligence precluding a recoveryi^ This 
rule applies although the use of the appliances fur- 
nished may be inconvenientio and although the 
servant is afraid he may not be able to get out 
enough work to satisfy the master if he uses the 
appliances.il It has been held that, where appli¬ 
ances for doing certain work can be picked up at 
any time around the place of work, the failure of 
the master to furnish them specially does not ren- 
der him liable for an injury to a servant caused by 
his not using them .12 However, a failure to use the 
appliances furnished is not contributory negligence 
where, under the circumstances, the servant is ex~ 
cused from using them,13 as where he has knowl- 
edgc of defects in the appliances ;l^ and under some 
statutes ihe servant is not precluded from recover- 
ing because of his failure to use particular appli¬ 
ances if the master was negligent in failing to pro¬ 
vide other safeguards and such negligence con- 
tributed to the injury.i^ 

b. Duty to Obtain Appliances 

A servant who knows, or Is charged with knowledge, 
of defects or dangers is guilty of contributory negligence 
if he faiis to demand or obtain appliances by which the 
danger might be avoided. 


Where a servant knows, or is charged with 
kriowledge, of defects or dangers, and is injured by 
reason of his failure to demand or obtain appliances 
by which the danger might have been avoided, he is 
guilty of such contributory negligence as to bar a 
recovery.i6 A failure, however, to use a particular 
appliance is not such contributory negligence where 
the threatened danger is not of a character that 
calls for the use of such appliance ;17 and where 
the servant is -injured, while using an appliance fur¬ 
nished for that purpose, by reason of defects in the 
appliance his failure to obtain an appliance of other 
dimensions will not be held contributory negligence 
in the absence of proof that it could have been 
used.i^ 

c. Choice of Appliances or Materials 

If proper appliances or materiais are furnished or 
may be procured by a servant, he may be guilty ot con¬ 
tributory negligence in selecting and using an Improper, 
defective, or dangerous appliance or improper materiais. 

Where proper appliances or materiais are fur¬ 
nished or may be procured by a servant and he se- 
lects for use an improper,'defective, or dangerous 
appliance or improper materiais, in so doing he is 
not in the exercise of reasonable care and he can- 
not recover for injuries resulting therefrom,!^ as 
where he does not use ordinary judgment in select- 


8. Neb.—Corpus Juris Qtuoted In 
Albors V. Kipp, 263 N.W. 693, 695, 
130 Nob. 46. 

39 C.J. p 846 note 35. 

9. U.S.—Petition of Langnes, D.C. 
Wash., 32 P.2d 284, reversed on 
other gronnds C.C.A., The Aloha, 
36 F.2d 447, reversed on other 
grounds 51 S.Ct. 243, 282 U.S. 531, 
75 U.Ed. 620. 

Del.—Hendrickson v. Continental Pi- 
bre Co., 140 A. 659, 3 W.W.IIarr. 
564. 

Neb.—Corpus Juris guoted in Albers 
V. Kipp, 263 N.W. 593, 596, 130 
Neb. 46. 

39 C.J. p 845 note 37. 

Pailure to use lantern 
A railroad conductor suing for in¬ 
juries sustained when he alighted in 
nighltime from caboose standing on 
bridge over creek for purpose of ex- 
amining defective brake shoes and 
feli into creek bed was contributori- 
ly negligent in not using the lantern 
on his arm before leaving caboose.— 
Pauly V. MeCarthy, 166 P.2d 601, 109 
Ulah 398, reversed on other grounds 
67 S.Ct. 9G2, 330 U.S. 802, 91 L.Ed. 
1261. 

Paliure 'to wear mask 
An employee cannot recover for 
silicosis contracted in sandblasting 

56 C. J.S.-80 


operations where he refused to wear' 
a mask.—Pieczonka v. Pullman Co., 
aC.A.N.T., 89 F.2d 353. 

10. Neb.—Albers v. Kipp, Neb., 263 
N.W. 593, 130 Neb. 46. 

Pa.—Taylor v. Pennsylvania Steel 
Castings & Machine Co., 66 A. 353, 
217 Pa. 269. 

11. Ind.—Cincinnati Seating Co. v. 
Neiry, 81 N.E. 216, 40 Ind.App. 
144. 

Neb.—Albers v. Kipp, 263 N.W. 693, 
130 Neb. 46. 

12. lowa.—Hathaway v. Illinois 
Cent. R. Co., 16 O N.W. 651, 92 
lowa 337. ' 

13. Ky.—Stearns Coal Co. v. King, 
181 S.W. 329, 167 Ky. 719. 

39 C.J. p 845 note 37 [d]. 

14. N.Y.—Adlam v. Konvalinka, 50 
N.E.2d 535, 291 N.Y. 40. 

Sou&ehold appliance 
In the absence of knowledge of a 
defective condition which would 
warrant a definite choice, a domestic 
servant is bound to use household, 
appliance, furnished by her mis- 
tress, as she is directed to do.— 
Adlam V. Konvalinka, supra. 

15. ■ Ohio.—Larkins v. Ohio Electric 
R. Co., 22 Ohio Cir.Ct.,N.S., 241. 

39 C.J. P 845 note 37 [e]. 
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Comparative negligence 'see the C.J. 
S. title Negligence §§ 169-173, 

also 39 C.J. p. 822 note 75, p 824 
note 13. 

Contributory negligence as defense 
as affected by special statutory 
provisions generally see supra § 
425. 

16. Colo.—Victor Coal Co. v. Muir, 
38 P. 378, 20 Colo. 320, 46 Am.S. 
R. 299„ 26 L.R.A. 436. 

•39 C.J. p 846 note 42. 

17. Va.—Jewell Ridge Coal Corp. v. 
Keen, 96 S.E. 767, 123 Va. 614. 

39 C.J. p 846 note 42 [c]. 

18. Wash.—Shea v. Seattle Lumber 
Co., 91 P. 623, 47 Wash. 70. 

19. Mo.—Hankins v, SL Louis-San 
Francisco Ry. Co., App., 14 S.W. 
2d 674. 

N.Y.—Hendrickson v, Rice, 217 N. 

Y.S. 35, 217 App.Div. 433. 

Pa.—0’Dowd V. Burnham, 19 Pa. 
Super. 464, 

Tex.—St. Louis Southwestern Ry. 
Co. of Texas v. Weatherly, Civ. 
App., 2 S.W.2d 555. 

39 C.J. p 847 note 45. 

Use of defective appliances as prox¬ 
imate cause see supra § 441. 
Shorlng material 

Laborer, controlling sewer excava- 
tion and killed by cave-in, had duty 
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ing materials which prove to be inefiicient.^O He 
has, however, the right to tise such of the appli- 
ances furnished as appear to him to be reasonably 
safe for the performance of his task,2i or such ap- 
pliances as a man of ordinary prudence would, un¬ 
der all the circumstances use,22 and it has been held 
that, although the appliances or tools selected are 
insufiicient or defective, the servant is not con- 
tributorily negligent if he selects the best appliances 
or tools which are available.^S Moreover, if the 
master has furnished for use, or acquiesced in the 
use of, a particular appliance he cannot afterward 
contend that it was an improper or inefficient appli- 
ance.24 If a servant is not chargeable with knowl- 
edge of the danger, he is not negligent in selecting 
a defective tool.^S 

d. Unauthorized or Improper Use of Machinery 
or Appliances 

A servant who sustains injuries by reason of his un¬ 
authorized or improper use of appliances or machinery 
furnished for the work. ordinarily cannot recover because 
of contributory negligence. 

Ordinarily a servant who sustains injuries by rea¬ 
son of his unauthorized or improper use of ma¬ 
chinery or appliances furnished for the work, can¬ 
not recover ;26 and this rule is applicable although 
the machinery or appliances were defective.27 
Where an appliance is used for a purpose for which 
it was not intended, there can be no recovery unless 
it was so used with the acquiescence, or at least 


with the knowledge, of the employer;28 and, even 
if used with the acquiescence of the employer, 
there can be no recovery for injuries sustained in so 
doing if the danger was obvious and imminent.29 
Where, however, the act is done under the immedi¬ 
ate direction of the master or his representative, the 
servant may recover notwithstanding the appliances 
were used in a manner different from that for 
which they were intended.^O 

e. Choice of Places for Work 

The voluntary use of an unsafe place to work, when 
othep and safer places are avaiiable, constitutes con¬ 
tributory negligence, precluding a recovery for injury, if 
the danger Is obvious or of such a character that an ordi¬ 
narily prudent person would not Incur it under the cir¬ 
cumstances. 

Where a servant unnecessarily and of his own 
volition uses an unsafe place to do his work, when 
other and safer places are avaiiable, he cannot re¬ 
cover for injuries sustained by reason of his negli¬ 
gent action, if the danger is obvious or of such 
character that an ordinarily prudent person would 
not incur it under like circumstances,^^ especially 
where the servant at the time of the injury is act- 
ing in disobedience of orders.®^ It is the duty of 
the servant to select the safer of two places for 
work. 23 However, in order to bar a recovery, it is 
essential that the place chosen should be so dan- 
gerous that an ordinarily prudent person would not 
choose it,34 and if the place is safe when he begins 
work, and it subsequently becomes unsafe because 


to select from material master fur¬ 
nished for bracing and shoring* that 
which was suitahle.—King: v. Terry, 
Mo.App., 14 S.W.2d 969. 
flO. Pa.—Hoke v. Edison Ligrht & 
Power Co., 130 A. 309, 284 Pa. 112. 
Best JndgmeiLt requlred 
Where a servant assumes the se- 
lection of materials for a job of 
work, he must examine them and 
oxercise his best judgment in select¬ 
ing such only as are fit for the pur¬ 
pose.—Lee V. Kansas City Gas Co., 
91 Mo.App. 612. 

21. Mo.—Cody V. Lusk, 171 S.W. 
624, 18'7 Mo.App. 327. 

39 C.J. p 847 note 46. 

Support for scaffold 

A servant is not necessarily guilty 
of negligence in selecting out of a 
large number, some good and some 
bad, a defective appliance with 
which to support a scafCold on which 
he was to work.—Cody v. Lusk, 
supra. 

22 . Tex.—Pope v. St. Louis South- 
western R. Co., 15>6 S.W. 1175, 106 
Tex. 52. 

23. Mo.—^Nolen v. ‘Halpin-Dwyer 
Const. Co., 29 S.W.2d 215, 225 Mo. 
A.pp. 224. 


24. Or.—^Adskim v. Oregon-Wash¬ 
ington R. & Nav. Jo., 294 P. 605, 
134 Or. 574. 

25. N.H.—Kruger v. Exeter Mfg. 
Co., 149 A. 872, 84 N.H. 290. 

20 . Mass.—Bigos v. United Rayon 
Mill, 16 N.E.2d 44, 301 Mass. 76. 
Neb.—Standard Distilling & Dis- 
tributing Co. v. Harris, 106 N.W. 
582, 75 Neb. 480. 

Tex.—City of Panhandle v. Byrd, 
106 S.W.2d 660, 130 Tex. 96. 

39 C.J. p 847 note 50. 

27. Mo.—Manche v. St. Louis Bas- 
ket & Box Co., 262 S.W. 1021. 

Use of defective appliances as proxi¬ 
mate cause of injury see supra § 
441. 

28. D.C.—McCauley v. Southern R. 
Co.. 10 App.D.C. 560. 

Ind.—Lagler v. Roch, 104 N.E. 111, 
57 Ind.App. 79. 

Neb.—Corpus Juris in Albers 

V. Kipp, 263 N.W. 593, 595, 130 
Neb. 46. 

29. Mo.—^Whaley v. Coleman, 88 S. 

W. 119, 113 Mo.App. 594. 

30. Tex.—Hugo V. Paiz, Civ.App., 
128 S.W. 912, affirmed T41 S.W. 
518, 104 Tex. 563. 

39 C.J. p 848 note 54. 


Compliance with command or order 
generally see infra §§ 463-467. 

31. Minn.—Kivak v. Great Northern 
R. Co., 173 N.W. 421, 143 Minn. 
196. 

39 C.J. p. 848 note 56. 

Cauglit bistween car and bulldlngr 
An engine foreman who was 
caught between railroad car and 
building during switohing operations 
cannot recover on ground he had not 
been furnished safe place to work 
where foreman himself chose to 
stand in dangerous place.—Eliis v. 
Union Pac. R. Co., 19 N.W.2d 641, 
146 Neb. 39.7, opinion adhered to 22 
N.W.2d 305, 147 Neb. 18. 

32. Mass.—Slade v. Beattie, 71 N. 
E. 540, 186 Mass. 267. 

Disobedience of orders generally see 
infra §§ 457-459. 

33. Mo.—Hirsch v. Preund Bros. 
Bread Co„ 129 S.W. 1060, 150 Mo. 
App. Ii62. 

34. Mo.—Boehm v. General Electric 
Co., 162 S.W. 723, 179 Mo.App. 663. 

39 C.J. p 848 note 59. 

Near blasting 

An employee who Is not in charge 
of blasting, and who does not know 
of the danger of unexploded charges, 
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of a changed condition, without any fault or knowl- 
edge an his part, he is nat contributorily negligent.^^ 
I£ the servant at the time a£ the injury is at his 
regular place a£ work and where his ordinary duty 
requires him to be, he is not guilty of contributory 
negligence in failing to avail himself of permission 
to occupy a different and perhaps safer place 6 
and a servant is not necessarily negligent in occupy- 
ing a position in doing the work at which he is in- 
jured where his superior takes the same position in 
doing the same work and the taking of any other 
position for doing the work is very difhcult.37 

f. Choice of Ways of Passage 

The voluntary selection of an unsafe way of passage, 
when a safe or reasonably safe way is available, may 
constitute such contributory negligence as will bar a re- 
covery for injuries sustained by a servaHt. 

Where a servant has his choice of two ways of 
passage, one of which is safe or reasonably safe 
and the other of which is apparently or obvioiisly 
dangerous, his voluntary selection of the latter con- 
stitutes such contributory negligence as will bar a 
recovery for injuries sustained,and it has been 
s held that this is SO although he was so engrossed in 
his duty at the time of the accident that he did not 
reali2e the danger39 or was ignorant of^ or indicer¬ 
ent to, the danger,49 or although the way was used' 
by others with the master’s knowledge^i or con- 


sent.42 

On the other hand, a servant is not guilty of con¬ 
tributory negligence in choosing the way which is 
apparently safe^S qj- accidentally choosing the 
dangerous way without his own fault and it has 
been held that he is not guilty of contributory neg¬ 
ligence in using a way kept open as a common pas¬ 
sage or thoroughfare by the master^^ or where 
there is onlyone way available to him.^® Where 
there are different ways over which a servant can 
pass in the performance of his duties, and ali of 
them are apparently equally safe, the act of choos¬ 
ing one in preference to the others will not preclude 
a recovery for injuries sustained while passing over 
it.47 

I 

g. Unnecessary Occupation of Dangerous Posi- 
tiou 

(1) In general 

(2) Riding in dangerous position 
(1) In General 

A servant who voluntarlly and unnecessarlly puts-. 
himself Into a dangerous position, when reasonably safe- 
posltlons are available to hlm, Is guilty of such contribu¬ 
tory negligence as will preclude a recovery for Injury. 

If a servant voluntarily and unnecessarily putS"' 
himself into a dangerous position, when there are 
other positions which he may take, in connectioni 


is not negligent in working near a. 
place where a blast had been set | 
ofC without ascertaining whether 
any charge had failed to explode.— 
Cogliano v. Ferguson, 117 N.E. 45, 
228 Mass. 147. 

35. Ala.—Alabaraa Great Southern 
R. Co. V. Neal, 62 So. 654, 8 Ala.' 
App. 591. 

30. U.S.—McCabe’ & Steen Constr. 
Co. V. Wilson, Okl., 28 S.Ct. 658, 
209 U.S. 275, 52 L.Bd. 788. 

37. Minn.—Skarpmoen v. Clociuet 
Box Co., 130 N.W. 1106, 114 Minn. 
278. 

38. U.S.—Harrison v. L. E. Myers 
Const Co., C.C.A.Ark., 42 F.2d 950, 
certiorari denied 51 S.Ct. 103, 282 
U.S. 887, 75 L.Ed. 782—Whatley v. 
Anderson-Tully Co., C.C.A.Miss., 12 
F.2d 268—Hardie v. New York 
Harbor Dry Dock Corporation, C. 
C.A.N.T., 9 P.2d 545. 

Ark.—Missouri Pac. R. Co. v. Hath- 
cock, 139 S.W.2d 35, 200 Ark. 294. 
lowa.—Hedberg v. Lester, 270 N.W. 

447, 222 lowa 1025. 

N.J.—Macchia v. Pennsylvania R. 
Co., 156 A. 337, 9 N.J.Misc. 998, 
affirmed 162 A. 654, 109 N.J.Law 
404. 

K.C.—^Williamson v. Old Dominion 


Box Co., 171 S.E. 335, 205 N.C. 
350. 

39 C.J. p 848 note 63. 

Choice of ways or methods of work 
see infra § 450. 

Experienced servant, using dark 
passage on main deck in preference 
to safe passage over bridge deck, is 
contributorily negligent.—Hardie v. 
New York Harbor Dry Dock Corpo¬ 
ration, C.C.A.N.Y., 9 P.2d 645. 
Crossing trestle 

With respect to railroad's liability 
for injuries to brakeman who feli 
ofC unfamiliar trestle at night, ordi¬ 
nary prudence suggests that one en- 
gaged at night on unfamiliar prem- 
ises should use the means at hand 
for observing his course when de- 
parting from zone of safety.—Mis¬ 
souri Pac. R. Co. V. Hathcock, 139 S. 
W.2d 35, 200 Ark. 294. 

Employeo descending from roof of 
building, under construction, by rope 
instead of by ladder furnished by 
employer cannot recover for injuries. 
—Fesperman v. Pratt, 153 S.E. 161, 
198 N.C. 687. 

39. Ga.—Knowles v. Western & A. 
R. Co., 100 S.E. 640, 24 Ga.App. 
226. 

40. N.J.—Macchia v. Pennsylvania 
R. Co., 156 A. 337, 9 N.J.Misc. 998, 
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affirmed 162 A. 664, 109 N.J.Law” 
404. 

41. Mass.—Papandrianos v. New 
York Cent. & H. R. Co., 138 N.E. 
647, 244 Mass. 216. 

42. W.Va.—WWkin v. H. Koppers- 
Co., 100 S.E. 300, -84 W.Va. 460. 

43. Wash.—Rustan v. Southern^ 
Alaska Canning Co., 205 P. 369, 119' 
Wash. 350. 

39 C.J. p 849 note 70, 

44. Wash.—Well v. Moran Bros. Co., 
104 P. 172, 65 Wash. 102‘. 

39 C.J. p 850 note 73. 

45. U.S.—Reynolds-West Lumber- 
Co. V. Taylor, C.CA..Miss., 23 F.. 
2 d 36. 

La.—Moore v. W. R. Pickering Lum¬ 
ber Co., 29 So. 990, 105 La. 604. 
39 C.J. p 849 note 6T. 

Leaving room for safe passage 
Master, furnishing one passage- 
way, cannot avoid liability for inju¬ 
ry from defect hy showing that 
enough room was left for safe pas¬ 
sage.—Reynolds-West Lumber Co. vi. 
Taylor, C.C.A.Miss,, 23 F.2d 36. 

46. Pa.—Carley v. Dexcar Coal Min,- 
Co., 105 A. 651, 2'6’2' Pa. '405. 

47. Or.—Moultoo v. St. Johns Lum¬ 
ber Co., 120 P. 1057, dl Or. 6.2- 

39 C.J. p 849 note 6.9*. 
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with the discharge of his duties, wfiich are safe, or 
ireasonably so, he cannot recover damages for an 
injury contributed to by his negligence in so do- 
ingA^ His act is not justified or excused by the 
fact that it was acquiesced in hy a superior serv¬ 
antes or by the fact that other servants adopted 
the same method of doing the same work.^O In or- 
der to constitute contributory negligence, however, 
there must be reason to apprehend danger;^^ and 
the act causing the injury must be such as would 
not have been committed by a man of ordinary pru- 
dence.52 The fact that, as between two apparently 
safe positions, a servant fails to choose the one 
which proves to be safe in fact cannot be ascribed 
to him as negligence.^^ 

Under the last ciear chance doctrine, discussed 
supra § 423, the fact that a servant has unnecessari- 
ly placed himself in a dangerous position will not 
bar a recovery where the master might, by the ex- 
ercise of ordinary care, have discovered his danger 
and avoided injuring him.^e 

(2) Riding in Dangerous Position 

Unnecessarily riding in a position known to be dan- 
igerous is such contributory negligence of a servant as 
wili bar a recovery for injury to the servant. 

An employee who unnecessarily rides in a dan¬ 
gerous position known by him to be such is guilty 
of such contributory negligence as will bar a recov- 
€ry,55 Xhis principle has been applied where the 
servant unnecessarily rides on the pilot^s or ten- 


der of an engine,.^'^ df wliere' h.€ places himself b 
a position on a motor where he is liable to sustaii 
injury, in case of cbllision,®® or where he rides oi 
the top of a freight train.voluntarily and not with 
in the line of his employment,59 or rides on a piat- 
form with his legs hanging over the side,®^ or ridej 
on an engine instead of a shanty car provided foi 
him.^^ However, riding from work on a flat cai 
instead of in a caboose is not necessarily negli¬ 
gence and it has been held that an employee is 
not guilty of contributory negligence, precluding a 
recovery, in riding on the rear of a motor truck, 
with his legs dangling, where the cab is occupied 
and there are no seats on the bed of the tnick.63 

§ 447. - Duty to Discover or Remedy De- 

fects 

a. Obvious defects and dangers 

b. Latent defects and dangers 

c. Opportunity to discover or remedy 

d. Duty to notify master 

e. Scope of employment 

a. Obvious Defects and Dangers 

A servant is bound to observe open and obvious de¬ 
fects and dangers which would be disclosed by the ex- 
erclse of ordinary care,, and may be guilty of contribu¬ 
tory negligence, barring a recovery, If he fails to dis- 
charge such duty. 

A servant is bound to observe open and obvious 
defects and dangers in tools, machinery, appliances, 
and places64 such as would be disclosed or observed 


4 a Miss.—Orleans Oreat 
Northern * R. Co. v. Branton, i4'8 
So» 870, 167 Miss. 62, certiorari 
denied 64 S.Ct. 88 , 290 U.S. 667, 78 
L.Ed. 677. 

Mo.—Penny v. Southeastern Express 
Co., App., 36 S.W.2d 940. 

Neh.—Eliis v. Union Pac. R. Co., 22 
N.W.2d 305, 147 Neh. .18. • 

Tex.—Commerce Cotton 011 Co. v. 

Camp, Civ.App., 117 S.W. 451. 

S9 C.J. p 850 note 75. 

IS-oiasT to sleep on traclE 

A railroad hrakeman, sent to flag* 
another train, is guilty of contribu¬ 
tory negligence in sitting down and 
going to sleep on the track.—Louis- 
ville & N. R. Co. v, Hunt, 135 S.W. 
288, 142 Ky. 778—39 C.J. p 840 note 
94 [a]. 

49. U.S.—Tower Liumber Co. v. 
Branvold, Minn., 141 P. 919, 73 
C.C.A. 153. 

50. Me,—Perkins v. Oxford Paper 
Co., 71 A. 476, 104 Me. 109, 121. 

89 C.J. p 851 note 77. 

51. Ky.—^Borderland Coal Co. v. 
Kerns, 177 S.W. 266, 165 Ky. 487. 

219 C.J. p 851 note 78. 


Position not dangerous ezcept for 
employer’s negligence 
Ark.—Seaman Store Co. v. Bonner, 
113 S.W.2d 1106, 195 Ark. 663. 

52. N.C.—Redman v. Norfolk & W. 
R. Co., 64 S.E. 195, 150 N.C. 400. 

53. Conn.—^McElligott v. Randolph, 
22 A. 1094, 61 Conn. 157, 29 Am.S. 
R. 181. 

39 C.J. p 851 note 80. 

54. Ky.—Louisville & N. R. Co. v. 
Hunt, 136 S.W. 288, 142 Ky. 778— 
Louisville & N. R. Co. v. Adams, 
51 S.W. 577, 106 Ky. 859, 21 Ky. 
L. 498. 

Tenn.—Buckner v. Southern Ry. Co., 
96 S.W.2d 600, 20 Tenn.App. 212. 

55- S.C.—^Bouchillon v. Charleston & 
W. C. R. Co., 72 S.E, 634, 90 S.C. 
42, Ann.Cas.l913D 1. 

39 C.J. p 851 note 83. 

56- Ark,—St. Louis, I. M. & S. R. 
Co. V. Fuller, 109 S.W. 1160, 86 
Ark. 65. 

39 C.J. p 851 note 84. 

57. Tenn.—^Buckner v. Southern Ry. 
Co., 96 S.W.2d 600, 20 Tenn.App. 
212 . 


58. Pa.—Falduto v. Hastlngs Coal & 
Coke Co., 112 A. 51, 268 Pa. 375. 

59. Pa.—Pittsburgh & C. R. Co. v. 
Sentmeyer, 92 Pa. 276, 37 Am.R. 
684. 

60. Ark.—St. Louis & Sr F. R. Co. 
V. Marker, '41 Ark. 542. 

89 C.J. p 852 note 87. 

61. S.C.—^Bouchillon v. Charleston 
& W. C. R. Co., 72 S.E. 634, 90 S. 
C. 2, Ann.Cas.l913D 1. 

62. Ind.—Barley v. Southern In- 
diana R. Co., 66 N.E. '72, 30 Ind. 
App. 406. 

63. Wash.—Buss v. Wachsmith, 70 
P.2d 417, 190 Wash. 673, adhered to 
74 P.2d 999, 193 Wash. 600. 

64. U.S.—Missouri Pac. R. Co. v. 
Spangler, C.C.A.Ark., 140 F.2d 917. 

Ark.—Lee v. Pate, 131 S.W,2d 8, 198 
Ark. 723. 

D.C.—Martin v. Morrison, 32 F.2d 
410, 59 App.D.C. 19. 

Ga.—Nashville, C. & St. L. Ry. v. 
Hilderbrand, 172 S.E. 87, 48 Ga. 
App. 140—Moody v. Hardeman, 162 
S.E. 653, 44 ^'Ga.App. 676. 

Mo.—Watsou V. Carthage Marble & 
White Lime Co., App., 290 S.W. 
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by the exercise of ordinary cafe,^S and if he is in- 
jured by reason of a failure of his duty in this re- 
spect he is chargeable with contributory negligence 
which will preclude a recovery.66 A servantes right 
to rely on an inspection by the master or his repre- 
■sentative, discussed supra § 428, may excuse him 
from making a formal inspection, but it does not 
^excuse him from exercising the usual and neces- 
■sary care to observe obvious defects or dangers;®^ 
nor is his failure to exercise such care excused by 
tthe fact that he does not speak English^S or by the 
fact that it is not the custom to make an inspection 
for the defect.69 

b. Latent Defects and Dangers 

(1) In general 

(2) Where servant charged with duty 

of inspection and repair 

(1) In General 

'Generally a servant is under no duty to discover 


§ 447 

latent defects or dangers fto{ dpdri to' 6rd'inSry observa- 
tion or to remedy such defects. 

In accordance with the general rule,s, discussed 
supra §§ 428-430, that a servant has the right to 
rely on the perfo-rmance by the master or his au- 
thorized agents of the duties imposed on the master 
for the protection of his servants to furnish suita- 
ble tools, appliances, places for work, etc., to inspect 
them from time to time to see that they are in a 
reasonably safe condition, and to maintain them in 
that condition, it follows, in the absence of contract 
or statute, or of requirements imposed by the meth- 
od of work itself, discussed infra subdivision b (2) 
of this 'Section, that in all cases where this doctrine 
is applicable the servant is under no obligation to 
inspect as to whether the master or his authorized 
agents' have been negligent in this respect,'^^ and 
therefore generally is under no obligation to exam¬ 
ine the tools, appliances, places bf work, etc.,- or to 
discover latent defects or dangers not open to ordi¬ 
nary observation,'^! nor is he under a duty to reme- 


649—Johnson v. National News- 
papers' Ass’n, App., 183 S.W. 1113. 

.N.H.—Ducas v. International Cotton 
Mills, 130 A. 156, 81 N.H. 543. 

*Tex.—City of Denton v. White, Civ. 
App., 179 S.W,2d 834, error re- 
fused. 

Wash.—Cummins v. Dufault, 139 P. 
2d 308, 18 Wash.2d 274. 

39 C.J. p 852 note 91, p 835 note 32 
Ca]. 

Knowledge of defects or dangers as 
afCecting contributory negligence 
generally see supra § 431. 

n 55. Fla.—Tampa Shipbuilding & En- 
gineering Co. v. Thomas, 179 So. 
705, 131 Fla. 650—C. F. Hamblen, 
Inc., V. Owens, 172 So. 694, 127 
Fla. 91. 

-Ga.—Spivey v. Lovett & Brinson, 172 
S.E. 658, 48 Ga.App. 336—Nash- 
vllle, C. & St. L. Ry. Co. v. Hilde- 
brand, 172 S.E. 87, 48 Ga.App. 

140—Moody v. Hardoman, 162 S.E. 
653, 44 Ga.App. 676—Payne v. Riv- 
ers, 110 S.E. 45, 46', 28 Ga.App. 28. 

’I11.—Toledo, W. & W. Ry. Co. v. 
Moore, 77 111. 217. 

Me.—Boober v. Bicknell, 191 A. 275, 
136 Me. 163. 

Mo.—Hankins v. St. Louii^-San 
Francisco Ry. Co., App., 14 S.W. 
2d 67*4. 

N.O.—Kennedy v. Western Union 
Telegraph Co., 161 S.E. 396, 201 
N.C. 756. 

S.C.—Adcox V. Campbell Limestone 
Co., 188 S.E. 657, 182 S.C. 106. 

Tex.—City of Denton v. White, Civ. 
App., 179 S.W.2d 834. 

39 C.J. p 852 note 92. 

Obvious to reasoaoLubly prudeut per- 
son. 

-Ark.—Missouri Pac. R. Co. v. Hen- 
drix, 277 S.W. 337, 169 Ark. 825, 


certiorari denied 46 S.Ct. 361, 270, 

U.S. 651, 70 L.Ed. 781. 

Mo.—Mosely v. Sum, 130 S.W.2d 465, 
344 Mo. 969—Crowell v. St. Louis 
. Screw Co., 293 S.W, 521, 220 Mo. 
App. 728. 

66. Ark.—St. Louis, I. M. & S. R. 
Co. V. Howard, 188 S.W. 14, 124 
Ark. 688. 

Ky.—City of Bellevue v. Hali, 174 
S.W.2d 24, 296 Ky. 57. 

Mo.—Allen v. Missouri Pac. Ry. Co., 
294 S.W. 80. 

39 C.J. p 853 note 93. 

67. Mo.—Watson v. Carthage Mar- 
ble & White Lime Co., App., 290 
S.W. 649, 

Wis.—Lehman v. Chicago, St. P., M. 
& O. R. Co., 122 N.W. 1059, 140 
Wis. 497. 

39 C.J. p 853 note 94. 

The uegligeuce of a foremau as 
to making an inspection has been 
held not to entitle an employee to 
recover for an injury from a de¬ 
fective appliance where the em- 
ployee’s own knowledge should have 
disclosed the defect, and he was free 
to select another appliance.—^Watson 

V. Carthage Marble & White Lime 
Co., Mo.App., 290 S.W. 649. 

68. Wash.—Vianello v. Washington 
Iron Works, 104 P. 784, 65 Wash. 
652. 

69. Mass.—Mcisaac v. Northampton 
Electric Lighting Co., 51 N.B. 524, 
172 Mass. 89, 70 Am.S.R. 244. 

70. Ark.—Federal Compress & 
Warehouse Co. v. Parrott, 28 S.W. 
2d 728. 181 Ark. 946. 

111.—Patznsky v. Lowden, 47 N.E.2d 
338, 317 I11.APP. 613. 

N.H.—Ducas v. International Cot¬ 
ton Mills, 130 A. 166, 81 N.H. 643. 

1269 


71. U.S.—Missouri Pac. R. Co. v. 
Spangler, G.C.A.Ark., 140 F.2d 917 
—Kuptz V. Ralph Sollitt & Sons 
Const. Co„ C.C.A.Tex., 88 F.2d 
532, certiorari denied 58 S.Ct. 14, 
802 U.S. 696, 82 L.Ed. 534. 

Ark.—Carson v. Dierks Lumber & 
Coal Co., 117 S.W.2d 39, 196 Ark. 
163—Dixie Bauxite Co. v. Webb, 
63 S.W.2d 684, 187 Ark. 1024— 
Bradley Lumber Co. v. Tarvin, 27 
S.W.2d 520, 181 Ark. 1145. 

Cal.—Miller v. Pacific Constructors, 
157 P.2d 57, 68 Cal.App.2d 529. 

Fla.—Tampa Shipbuilding & Engi- 
neering Co. v. Thomas, 179 So. 
705, 131 Fla. 660—C. F. Hamblen, 
Inc. V. Owens, 172 So. 694, 127 
Fla. 91. 

Ga.—Spivey v. Lovett & Brinson, 172 
S.E. 658, 48 Ga.App. 336—Nash- 
ville, C. & St. L. Ry. v. Hilder- 
brand, 172 S.E. 87, 48 Ga.App. 

140—Moody v. Hardeman, 162 S.E. 
653, 44 Ga.App. 676—^Payne v, Riv- 
ers, 110 S.E. 46, 46, 28 Ga.App. 28. 

Me.—Boober v. Bicknell, 191 A. 275, 
135 Me. 153. 

Miss.—Masonlte Corporation v. Loch- 
bridge, 140 So. 223, 163 Miss. 364, 
suggestion of error overruled 141 
So. 768, 163 Miss. 364. 

Mo.—Miller v. Collins, 40 S.W.2d 
1062, 328 Mo. 313—Dixon v. Fra- 
zier-Davis Const. Co., 298 S.W. 827, 
318 Mo. 50—Hankins v. St. Louis- 
San Francisco Ry. Co., App., 14 S. 

W.2d i674—Lewis v. Wabash R. 
Co.. 121 S.W. 1090, 142 Mo.App. 685. 

N.H.—Maltais v. City of Concord, 
166 A. 267, 86 N.H. 211—Ducas v. 
International Cotton Mills, 130 A- 
156, 81 N.H. 643. 

N.C.—Batton v. Atlantic Coast Liiw 
R. Co., 193 S.E. 674, 212 N.C. ,25ii 
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dy such defects.'^2 

This rule is especially applicable where the serv¬ 
ant has received assurances o£ safety from the mas- 
ter,73 or has been directed to nse the particular ap- 
pliance or place,or where there is a person spe- 
cially employed to make repairs when necessary,'^^ 
or where the appliance has been constantly used 
for the purpose for which the servant is using 
It has been held that as far as the servantes rights 
and duties are concerned the question is, not wheth- 
er he exercised care to discover the defects, but 
whether the defects and dangers were known to 
him or were so obvious that they were or should 


have been seen by hi‘m,77 and the servantes means 
of knowledge of such defects are not to be consid- 
ered as equal to those of the masterJS 

Po/rticular applications. The doctrine that the 
servant may assume that the master has furnished 
him with a reasonably safe place to work and rea- 
sonably safe tools and appliances for the perform- 
ance of the work, and that he is under no obligation 
to make an inspection for latent defects or dangers, 
has been applied with respect to the following tools, 
appliances, machinery, places of work, etc.: Au- 
tomobiles,73 barrels,80 brakes,^! bridgesS^ or other 
overhead structures,^^ cable ties,^^ eant hooks,^^ 


certiorari denied Atlantic Coast 
Line R. Co. v. Batton, 58 S.Ct. 760, 
303 U.S. 651, 82 L.Ed. 1112. 

Pa.—Teager v. Anthracite Brewing 
Co., 102 A. 418, 259 Pa. 123. 

S.C.—Whisenhunt v. Atlantic Coast 
Line R. Co., 10 S.E.2d 305. 195 S. 
-C. 213—Stogner v. Great Atlantic 
& Pacific Tea Co., 192 S.E. 406, 184 
S.C. 406—Hopkins v. Southern Cot- 
ton Oil Co., 142 S.E. 615, 144 S.C. 
395. 

Tex.—City of Austin v. Johnson, 
Civ.App., 195 S.W.2d 222—City of 
Panhandle v. Byrd, Civ.App., 77 
S.W.2d 904, reversed on other 
grounds Oom.App., 106 S.W.2d 660 
—San Antonio & A, P. Ry. Co. v. 
Mason, Civ.App., 289 S.W. 1027. 
Wash.—Toung v. International 
Stevedoring Co., 245 P. 9, 138 

Wash. 665, affirmed 250 P. 469, 141 
Wash. 696. 

39 C.J. p 831 note 91, p 863 note 97. 
Under doctrine of assumption of risk 
see supra § 381.. 

IneoLTiality exists, which would jus- 
tify holding master guilty and serv¬ 
ant hlameless, if defect in tool could 
have been discovered by inspection 
which master should have made, but 
not by inspection. which servant 
could be expected to make.—Nolen v. 
Halpin-Dwyer Const. Co., 29 S.W. 
2d 215, 225 Mo.App. 224. 

Asbestos paxtlcles in iinventllated 
room 

An employee having no knowledge 
of danger from asbestos partiales, 
present in unventilated room where- 
in he worked because of employer’® 
negligent violation of statute is not 
chargeable with contributory negli- 
gence barring recovery of damages 
for resulting permanent disability 
from asbestosis.—Rowe v. Gatke 
Corporation, C.C.A.Ind., 126 P.2d 61, 
petition dismissed Gatke Corpora¬ 
tion V. Rowe, 63 S.Ct. 81, 317 U.S. 
702, 87 L.Ed. 661. 

A rlgger employed in a piant op- 
erated by electricity is entitled to 
fely on the superior knowledge of 
the engineer under whose Immediate 


supervision he was inserting a fuse. 
—Earl v. San Prancisco Bridge Co., 
Ii60 P. 670, 31 Cal.App. 339. 

72, Mo.—Lilley v. Eberhardt, 37 S. 
W.2d 599—Cassin v. Lusk, 210 S. 
W. 902, 277 Mo. 663. 

39 C.J. p 854 note 98. 

73, Ark.—^Eudora Motor Co. v. Wo- 
mack, 111 S.W.2d 530, 195 Ark. 

74. 

Va.—Ross V. Schneider, 27 S.E.2d 
154, 181 Va. 931. 

Wash.—Cox V. Wilkeson Coal & 
Coke Co., 112 P. 231, 61 Wash. 343. 
Assurance or representation as to 
safety generally see supra § 429. 
AppUoatlon to particular appliances, 
tools, and places 

(1) Automobile.—^Eudora Motor Co. 
V. Womack, 111 S.W.2d 530, 195 Ark. 

74, 

(2) Other applications see 39 C.J. p 
830 note 84 [b], [c]. 

Effect of dust 

An assurance by foreman, when 
employee complained of effect of 
dust, that "There is nothing in it. 
Take a drink of liquor now and again 
and it will be 0. K”, rebutted charge 
of contributory negligence as affect- 
ing employee’s right to recover dam¬ 
ages for silicosis.—Rebel v. Standard 
Sanitary Mfg, Co., 16 A.2d 534, 340 
Pa. 313. 

74. U.S.—Eppinger & Russell Co. v. 
Sheely, C.C.A.Pla., 24 F.2d 153. 

Ark.—Burden v. Hughes, 55 S.W.2d 
602, 186 Ark. 707. 

75. Cal,—Diehl v. Swett-Davenport 
Lumber Co., 112 P. 661, 14 Cal. 
App. 495. 

76. Ark.—International Harvester 
V, Co. of America v. Hawkins, 24 S.W. 

2d 340, 180 Ark. 1056, 

77. Ark.—^Asher v. Brynes, 148 S.W. 
1176, 101 Ark. 197—Ozan Lumber 
Co. V. Bryan, 119 S.W. 73, 90 Ark. 
223, 

N.H.—Maltais v. City of Concord, 
166 A. 267, 86 H.H. 211. 

Tex.—City of Panhandle v. Byrd, 
Civ.App., 77 S.W.2d 904, reversed 
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on other grounds, Com.App., 106 
S.W.2d 660. 

*‘Xhe test is not whether the serv¬ 
ant could have learned of the danger, 
it is whether he should have learned 
of the danger."—City of Denton v. 
White, Tex.Civ.App., 179 S.W-2d 834, 
838, error refused. 

78. Ga.—^Alford v. Zeigler, 16 S.E. 
2d 69, 65 Ga.App. 294. 

79. Ark.—^Eudora Motor Co. v. Wo¬ 
mack, 111 S.W.2d 630, 195 Ark. 74. 

irsed car 

Fact that salesman had had some* 
experience in repairing automobilesi 
and that he knew that there was- 
something wrong with used automo- 
bile traded to his employers by for¬ 
mer owner did not obligate him to.. 
inspect automobile or preclude him. 
from recovering for Injuries sus- 
tained while demonstrating automo¬ 
bile which had defective steering ap¬ 
paratus.—Eudora Motor Co. v. Wo¬ 
mack, supra. 

80. Mass.—Delaney v. FramingharU' 
Gas, Fuel & Power Co.^ 88 N.E. 
773, 202 Mass. 259. 

81. S.C.—Sbott v. Atlantic Coast 
Line R. Co., 96 S.E. 305„ 109 S.C. 
471. 

39 C.J. p 855 note E. 

82. Ind.—Louisville, N. A. & C. R. 
Co. V. Wright. 16 N.E. 145, 115 
Ind. 378, 7 Am.S.R. 432, rehearing- 
denied 17 N.E. 684, 115 Ind. 378, 
7 Am.S.R. 432. 

Tes^.—Missouri, K. & T. R. Co. v.. 
Cassady, Civ.App., 175 S.W. 796, 
error refused 184 S.W. 180, 108 
Tex. 61, and affirmed 37 S.Ct 18,. 
242 U.S. 611, 61 L.Ed. 526. 

83. Ind.—Pennsylvania Co. v. Sears,. 
34 N.E. 16, 136 Ind. 460, rehearing 
denied 36 N.E. 353, 136 Ind. 460. 

84. U.S.—^Metropolitan Redwood’ 
Lumber Co., CaL, 205 F. 486, 123 
C.C.A. 564. 

85. Miss.^—Parker v. W. C. Wood'! 
Lumber’ Co., 54 S’o. 25 2, 98 Miss- 
'750, 40 L.R.A.,N.S'... 832: . 
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chains,S6 cogwheels unguarded,87 electrkal ma- 
chinery,S8 electric switches,S9 elevators,90 fences 
along railroad right of way,9i floors,92 grab irons,93 
guy wires,^^ handholds,96 harness,^6 hoisting ap¬ 
paratus,97 hose used for wetting coal in tender,98 
jacks,99 ladders,! lanterns,^ locomotives,3 mauls,^ 
mining tracks,^ and mooring lines.® 


This doctrine has also been applied with respect 
to mules,7 pinch bars,8 platforms,9 props or sup- 
ports,lO railingSj^l railroad cars,l 2 railroad road- 
beds and tracks,i3 railroad switches,^^ railroad 
yards,i5 riveters,!® 'roofs of mines,ropes,^8 run- 
ning boards,i9 scafifolds or stagings,20 get screws,^^ 


86. Mo.—Hankins v. St. Louis-San 
Francisco Ry. Co., App., 14 S.W.2d 
674. 

Mont.—Schroder v. Montana Iron 
Works, 100 P. 619, 38 Mont. 474. 
Vt.—Bilodeau v. Moose River Lum- 
ber Co., 97 A. 671, 90 Vt. 190. 

87. Mo.—Lilley v. Bberhardt, 37 S. 
W.2d 599. 

N.C.—Gordon v. Stehli Silks Corp., 
100 S.E. 884, 178 N.C. 470. 

88. Miss.—Masonite Corporation v. 
Lochridge, 140 So. 223, 163 Miss. 
364, sug-grestion of error overruled 
141 So. 758, 163 Miss. 364. 

Grouudlag’ 

Where member of electrical crew 
knew machine had been installed and 
turned over to operating department 
3n his absence, he was not required, 
before changingr switches, lo ascer- 
tain whether machinery had been 
grounded.—Masonite Corporation v. 
Ijochridge, supra. 

.89. Mo.—Poster v. Kansas City, C. 
C. & S. J. Ry. Co., 26 S.W.2d 770, 
325 Mo. 18. 

80. Mass.—Kleibaz v. Middleton Pa¬ 
per Co., 62 N.E. 371, 180 Mass. 
363. 

:91. Tex.—Quili v. Houston & T. C. 
R. Co., -5.5 S.W. 1126, 57 S.W. 948, 
93 Tex. 616. 

•82. N.C.—Shives v. Eno Cotton 
Mills, 66 S.E. 141, 151 N.C. 290. 

39 C.J. p 855 note 11. 

'83. Ark.—St. Louis, I. M. & S. R. 
Co. V. Hempfling, 156 S.W. 171, 107 
Ark. 47!6. 

•94. Ky.—Citizens’ Tei. Co. v. Wake- 
fleld, 126 S.W. 127. 

Or.—Schroeder v. Brown, 116 P. 335, 
69 Or. 81. 

■85. Ark.~St. Louis, I. M. & S. R. 
Co. V. Hempfling, 156 S.W. 171, 107 
Ark. 476. 

'86. lowa.—Nickerson v. Walker, 162 
N.W. 768, 179 lowa 1281. 

'Mass.—Lundergan v. Graustein, 89 
N.E. 1034, 203 Mass. 532. 

-97. 111.—Novy V. Louis B. Rysdon 

Co., 195 111.App. 142—Pangburn v. 
Knickerbocker Ice Co., 193 Ill.App. 
50. 

'Wyo.—Engen v. Rambler Copper & 
Platinum Co., 121 P. 867, 123 P. 
413, 20 Wyo. 95, rehearing denied 
20 Wyo. 95. 

:88. Ark.—Pine BlufC, S. & S. R. Co. 


V. Leatherwood, 17'5 S.W. 1184, 117 
Ark. '524. 

89. Tex.—Missouri, K. & T. R. Co. 
V. Odom, Civ.App., 152 S.W. 730. 

1. Mass.—Drum v. New England 
Cotton Yarn Co., 61 N.E. 812, 180 
Mass. 113. 

2. Mo.—Koonse v. Standard Steel 
Works Co., 300 S.W. 531, 221 Mo. 
App. 1231. 

New biattery in. lan.teni 

Where a watchman had been in the 
practice of leaving his lantern with 
a note asking for a new battery, he 
was not guilty of negligence in fail- 
ing to call for a new battery the 
day before being injured by falling 
over scrap iron pipe where the lan¬ 
tern was ali right the night before.— 
Koonse v. Standard Steel Works Co., 
supra. 

3. Ark.—St. Louis, I. M. & S. R. 
Co. V. Howard, 188 S.W. 14, 124 
Ark. 588. 

39 C.J. p 829 note 60, p 855 note 20. 

4. Tenn.—Guthrie v. Loulsville & N. 
R. Co., 11 Lea 372, 47 Am.R. 286. 

5. Ky,—Central Coal & Iron Co. v. 
Walker, 99 S.W. 309, 30 Ky.L. 621. 

39 C.J. p 855 note 22. 
e. Wash,—Young v. International 
Stevedoring Co., 245 P. 9, 138 

Wash, 666, affirmed 250 P. 469. 

7. 111.—Miller v. Kelly Coal Co., 145 
Ill.App. 452, affirmed 88 N.E. 196, 
239 111. 626, 130 Am.S.R. 245. 

8. Tex,—St. Louis & Southwestern 

R. Co. V. Schuler, 102 S.W. 783,. 
46 Tex.Civ.Ap-p. 356. 

9. N.C.—Yarborough v. F. C. Qeer 
Co., 88 S.E. ‘474, 171 N.C. 334. 

39 C.J. p 855 note 25. 

10. Ga.—Moody v. Hardeman, 162 

S. E. 653, 44 Ga,App. 676. 

Flasterer was not chargeable ■with. 

knowledge of latent defects in sup- 
port of building collapsing and in- 
juring him.—Moody v. Hardeman, 
supra. 

11. U.S.—Thomson v. Boles, C.C.A. 
Minn., 123 F.2d 487, certiorari de- 
nied 62 S.Ct. 632, 315 U.S. 804, 86 
L.Ed. 1204. 

12. U.S.—Baltimore & O. R. Co. v. 
Brandenberger, C.C.A.Ohio, 74 F. 
2d 593. 

Mo.—Parsons v. Missouri Pac. R. 

Co., 6 S.W. 464, 94 Mo. 286. 

19 C.J. p 855 note 6. 
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13. U.S.—Continental Trust Co. v. 
Toledo, St. L. & K. C. R. Co., IlL. 
87 P. 133, 32 C.C.A. 44. 

39 C.J. p 829 note 62, p 855 note 26. 

14. Tex.—International & G. N. R. 
Co. V. Johnson. -65 S.W. 772, 23 
Tex.Civ.App. 160. 

Signal at closed srwltch 

Section hand operating hand car 
has been held not guilty of contribu- 
tory negligence in failing to observe 
danger signal at closed switch,— 
Towns V. Monongahela Ry. Co., 153 
S.E. 919, 109 W.Va. 204. 

15. Tex.—Missouri, K. & T. R. Co. 
V. Beasley, 165 S.W. 183. 160 S.W. 
471, 106 Tex. 160. 

16. Wash.—Randall v. Gerrick, 176 
P. 675, 104 Wash. 422. 

17. Ky.—Duvin Coal Co. v. Fike, 38 
S.W.2d 201, 238 Ky. 376. 

39 C.J. p 855 note 29. 

18. Ky.—Cumberland Tei. & Tei. Co. 
V. Metzger, 97 S.W. 36, 29 Ky.L. 
1024. 

39 C.J. p 855 note 30. 

19. Tex.—Decatur Cotton Seed Oil 
Co. V. Taylor, Civ.App., 182 S.W. 
401. 

20. U.S.—Du Pont de Nemours v. 
Kelly, Va., 252 P. 623, 164 C.C.A. 
439. 

Me.—Elliott V. Sawyer, 77 A. 782, 
107 Me. 195. 

39 C.J. p 829 note 64, p 856 note 32. 
StaglxLg for bani 

Carpenter of many years' experi- 
ence hired to build barn, who was 
injured when staging on which he 
stood collapsed, has been held not 
negligent in not discovering perii, 
notwithstanding expert testimony in- 
dicated that experienced carpenter 
ought to have noticed defect, where 
carpenter had been on staging only 
once before and was then engaged in 
putting last boards on roof.—Lucas 
V. Pietkevich, 176 A. 234, 87 N.H. 
148. 

21. U.S.—Standard Portland Cernent 
Co. V. Foley, C.C.A.Ala., 270 P. 
203, certiorari denied 41 S.Ct. 634, 
256 U.S. 693, 66 L.Ed. 1174. 

Kan.—Pittsburg Vltrified Pav. & 
Bldg. Brick Co. v. Fisher, 100 P. 
507, 79 Kan. 676. 

Tex.—Farmers' Cotton Oil Co. v. 

I Barnes, Civ.App., 134 S.W. 369. 
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s'haft timbers,23 sheds,23 sledge hammers,24 tanks,^® 
telegraph, telephone, and electric light or power 
poles,26 tenderSjST tongs,28 trap doors,29 trestles,20 
trucks,2i tunnels,22 wagons,33 \valls,34 winches,25 

and wrenclies.^® 

The servant may assume that the master has fur- 
nished reasonably safe ways for going to and from 
work27 and that he will continue to use care to 
kcep them safe,28 that the duty of keeping a track 
or road ciear will be observed,29 that dangerous ma- 
chinery has been properly guarded as required,^® 
and that an excavation in w^hich a servant is at 
Work will be made safe by bracing the walls as the 
Work progresses.^l 

(2) Where Servant Charged with Duty of 
Inspection and Repair 

A servant charged with the duty of inspecting rna- 


chinery, appliances, or piaces of work which he !s uslng, 
or with the duty of inspecting and repairing them, can- 
not recover for injuries sustained because of a neglect of 
such duty as to defects which might have been discov- 
ered or repaired by the exercise of reasonable care. 

Where by statute, the terms of the employment, 
including the rules of the employer, or by reason 
of the nature of the work, the servant is charged 
with the duty of inspecting the machinery, appli¬ 
ances, or places of work Which he is using, or with 
the duty of both inspecting and repairing them, he 
cannot recover for injuries sustained because of 
defects in such machinery or appliances or places 
of work if he neglects his duty in this respect, and 
if the defects are such as are discoverable by prop- 
er inspection.'^2 Xhis rule also applies if the omis- 
sion of duty is that of other servants under him. 


22. Ky.—Broadway Coal Min. Co. v. 
Southard, 139 S.W. 747, 144 Ky. 
453. 

23. Tex.—Ferris Press Brick Co. v. 
Thompson, 124 S.W. 499, 58 Tex. 
Civ.App. 633. 

24. Kan.—Missouri, K. & T. B. Co. 
V. Quinlan, 93 P. 632, 77 Kan. 126. 

25. Tex.—Houston & T. C. B. Co. v. 
Long, Civ.App.. 219 S.W. 212. 

28. U.S.—Jupollo Public Service Co. 

. V. Grant, C.C.A.N.C., 42 P.2d 18. 
Ind.—Citizens’ Telephone Co. v. 

Prickett, 125 N.B. 193, 189 Ind. 141. 
KT.C.—Kennedy v. Western Union 
Telegraph Co., 161 S.E. 396, 201 
N.C. 756. 

39 C.J. p 829 note 69, p 855 note 38. 

27. Tex.—Texas & Pt, S. R. Co. v. 
Hartnett, 75 S.W. 809, 33 Tex.Civ. 
App. 103. 

28. Wis.—Bertulis v. Illinois Steel 
Co., 138 N.W. 613, 152 Wis. 49. 

29. Or.—Whisler v. U. S. Nat. Bank 
of Portland, 82 P.2d 1079, 160 Or. 
10 . 

30. Ark.—Clark County Lumber Co. 
V. Hannon, 186 S.W. 61'5. 124 Ark. 
385. 

31. Tex.—Wells v. Boyle, Civ.App., 
98 S.W, 441, reversed on other 
grounds 102 S.W. 107, 100 Tex. 
577. 

32. U.S.—Los Angeles & S. L. R. Co. 
V. Shields, C.C.A.Utah, 33 F.2d 
23. 

33. Tex.—San Antonio Brewing Co. 

V. Gerlach, Civ.App., 185 S.W. 316. 

34. Ark.—Burden v. Hughes, 55 S. 

W. 2d 502, 186 Ark. 707. 

A TbuUdixig wrecker^s employee, 
injured by a falling wall, was under 
no duty to inspect the wall to deter¬ 
mino whether there was danger, 
where the work was directed by the 
master and the injured employee had 


nothing to do with its direction and 
had no knowledge of any danger;— 
Burden v. Hughes, supra. 

35. Or.—Miller v. Brown, 109 P. 
753, 57 Or. 245. 

38. Mo.—^Allen v. Missouri Pac. By. 
Co., 294 S.W. 80. 

37. ,U.S.—Thomson v. Boles, C.C.A. 
Minn., 123 P.2d 487, certiorari de- 
nied 62 S.Ct. 632, 316 U.S. 804, 86 
L.Ed. 1204. 

■VV.Va.—Schilling v. H. Koppers Co., 
99 S.E. 75, 83 W.Va. 737. 

Stairway 

Or.—Hovedsgaard -v. Grand Bapids 
Store Equipment Corporation, 6 
P.2d 86, 138 Or. 39. 

30. Neb.—Green v. Cudahy Packing 
Co., 161 N.W. 248, 100 Neb. 680. 

39. Ky.—^McDonald v. Walls end 
Coal & Coke Co., 117 S.W. 349, 135 
Ky. '624. 

A coaJ. mine employee entitled to 
use the track of an electric railway 
'when leaving the mine at the close 
of the day’s work may assume that 
the employer will not run cars into 
the mine while he is going out, and 
therefore he is not chargeable with 
contributory negligence for failing 
to anticipate that cars will be run 
into the mine.—^Boney v. Atlantic 
Coast Line R. Co., 71 S.E. 87, 15'5 
N.C. 95, 

40. Kan.—Pittsburg Vitrified Pav., 
etc. Co. V. Pisher, 100 P. 607, 79 
Kaa. '576. 

Mo.—Powell V. Walker, 186 S.W. 632, 
195 Mo.App. 150, 

41. Cal.—Byan v. Oakland Gas, 
Light & Heat Co., 130 P. 693, 2i 
Cal.App. 14. 

Mo.—Lawhon v. St. .Joseph Veterin- 
ary Laboratories,’ 252 S.W. 44. 
K-H.—Maltais v,- City of Concord, 
166 A. 267, 86 N.H. 211. 

42. U.S.—^Kuptz. V. Ralph Sollitt & 
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Sons Const. Co., C.C.A.Tex., 88 P. 
2d 532, certiorari denied 58 S.Ct. 
14, 302 U.S. 696, 82 L.Ed. 537— 
Consolidated Textile Corporation v. 
Shipp, C.C.A.N.C., 41 F.2d 479. 
Ark.—Bradley Lumber Co. v. Tarvin, 
27 S.W.2d 520. 181 Ark. 1145. 

D.C.—Martin v. Morrison, 32 P.2d 
410, 69 App.D.C. 19. 

Fla.—Peninsular Telephone Co. v. 
Dority, 174 So. 446, 128 Fla. 106— 
M. P, Comer Bridge & Foundation 
Co. v. Sheeran, 161 So. 60, 119 Fla. 
643. 

Ky.—McGhee's Adm’r v. Elcomb Coal 
Co., 156 S.W.2d 868. 288 Ky. 540— 
Louisville & N. B. Co. v. McCoy, 
110 S.W.2d 433, 270 Ky. 603. 

Minn.—Cedergren v. Minnesota Steel 
Co., 247 N.W. 236, 188 Minn. 331— 
Moquin v. Minneapolis, St. P. & S. 
S. M. By. Co., 231 N.W. 829, 181 
Minn, 56, reversed on other 
grounds 61 S.Ct. 501, 2S3 U.S. 520, 
75 L.Ed. 1243, followed in 231 N.Y. 
W. 920, 181 Minn. 626. 

Mo.—Cunningham v. Doe BuH' Lead 
Co., 4 S.W.2d 802—Dixon v. Pra- 
zier-Davis Const. Co., 298 S.W. 827, 
,318 Mo. 50—Stahl v. St. Louis-San 
Francisco Ry. Co., 287 S.W. 628. 
S.C.—Singleton v. McLeod, 8 S.E.2d 
908, 193 S.C. 378. 

Tex.—City of Teague v. Radford, 
Com.App., 63 S.W.2d 376—Corpus 
Juris cited la, City of Teague v. 
Radford, Civ.App., 105 S.W.2d 336, 
337. 

39 C.J. p 856 note 44. 

Air compressor 

The duty of keeping an air com¬ 
pressor in safe condition includes 
the duty to oil it and determine the 
quantity of oil to be used, and also 
to determine whether the valves 
should be ground.—City of Teague v. 
Radford, Tex.Com.App., 63 S.W.2d 
376. 
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whose acts in keeping the appliances in order he is 

charged with the duty to oversee.^S This duty of 

making an inspection may arise from the servantes 
superior knowledge'^^ or from the custom and prac- 
tice of employees in the same work.^S It has been 
held that a neglect of the duty under consideration 
will bar a recovery although the servantes superior 
expressed the opinion that the appliances were 
safe.*^® 

The duty of making an inspection and repairing, 
however, does not apply where the servant has been 
directed by a superior not to make repairs^'? or 
where the servant, although he is the managing 
servant, was not in charge when the installation 
of machinery was completed,48 nor does it apply to 
defects in complicated machinery which arise from 
the application of mechanical principies in its con- 
struction.^9 

Degree of care necessary. Ordinary and reason- 


able care «and diligence is the degree of care re- 
quired of the servant in the performance of the 
duty. under consideration,such care for his own 
safety as his own knowledge and skill in his employ- 
ment make reasonably possible,^! for, although the 
servant is charged with the duty of inspection and 
repair, this does not make him an insurer of his own 
safety.52 Where inspection is required by rules of 
the employer, without prescribing specific acts of in¬ 
spection, the duty of inspection is measured by the 
general standards of the law of the state.^s 

c. Opportunity to Discover or Eemedy 

A servant's failure to discover or remedy defects Is 
contributory negligence oniy where he neglects to avail 
himseif of an opportunity to discover them. 

In order to charge a servant with contributory 
negligence for failure to observe or remedy defects 
it must appear that he had, and neglected to avail 
himseif of, an opportunity to discover them;^^ and 


Mines 

(1) Under a statute requiring the 
inspection of a mine to be made by 
the mine foreman or his assistants, 
a miner who is acting as mine fore¬ 
man has the duty to see that the 
mine is safe and that the roof of 
the mine is adequatoly propped, not- 
withstanding he has failed to pass 
an examination held by the depart- 
ment of mines and minerals for the 
purpose of obtainlng a certificate of 
gualification to act as mine foreman 
in accordance with the statute; and 
accordingly, where such miner is 
killed by a rock falling from the roof 
of the mine, recovery cannot be had 
from the mine owner who is not op- 
erating under the workmen's com- 
pensation act.—McGhee’s Adm’r v. 
Elcomb Coal Co., 15.6 S.W.2d 868, 288 
Ky. 540. 

(2) Other applications see 39 C.J. 
p 806 note 44 [g]. 

Polea of telegraph, telephone, or 
electrlc companies 

(1) Lineman who was not alter 
ego of telephone company for which 
he worked had duty to make such 
reasonable inspection of each pole he 
climbed as was necessary to discov¬ 
er defects that would make it unsafe 
to climb and work on.—Peninsular 
Telephone Co. v. Dority, 174 So. 446, 
128 Fla. 106. 

■ (2) Where lineman was not acting 
as alter ego of telephone company, 
his duty of ascertaining safety of 
pole which broke and feli with him 
when he was working on it did not 
extond to the examination and in¬ 
spection required of company by law 
in maintaining safe place for lihe- 
man to work. -Peninsular Telephone 
Co. v. Dorit>, supra. 


(3) Other applications see 39 C.J. 
p 855 note 38 [a], p 856 note 44 [i]. 

43. Tex.—Maes v. Texas & N. 0. 

R. Co., Civ.App., 23 S.W. 725. 

44. Mo.—Stahl V. St. Louis-San 
Prancisco Ry. Co., 287 S.W. 628. 

45. Mo.—Stahl v. St. Louis-San 
Francisco Ry. Co., supra. 

46. Conn.—McGorty v. Southern 
New England Tei. Co., 38 A. 859, 
69 Conn. 635, 61 Am.S.R. 62. 

Assurance or representation as to 
safety generally see supra § 429. 

47. lowa.—Miller v. White Bronze 
Monument Co., 118 N.W. 518, 141 
lowa 701, 18 Ann.Cas. 957. 

4S. N.H.—^Wemyss v. Wyoming Val- 
ley Paper Co., 172 A. 438, 86 N.H. 
587. 

49. Tex.—Galveston, H. & S. A. R. 
Co. V. Smith, 57 S.W. 999, 24 Tex. 
Civ.App, 127. 

39 C.J. P 857 note 61. 

Heavy and intricate tool or device 
A tool or device so heavy and in¬ 
tricate in design and so delicato in 
some respects and rugged in other 
respects in its operation as elevator, 
used in lifting rods from oil well, 
and hook attached to elevator ear, 
is not a simple tool which it is du¬ 
ty of particular employee using it 
tb observe and keep in proper con- 
dition.—McCracken v. Franco-Do- 
minion Development Corporation, 117 
P.2d 135, 189 Okl. 354. 

50. Ga.—Blair v. Fulton Bakery, 24 

S. E.2d 698, 68 Ga.App. 879. 

Ky.—Louisville & N. R. Co. v. Mc- 

Coy, 110 S.W.2d 433, 270 Ky. 603. 
Mo.—Smith v. Southern Illinois & 
Missouri Bridge Co., 30 S.W.2d 
' 1077, 326 Mo. 109—Cunningham v. 
■ Poe Run Lead Co., 4 S.W.2d 802. 
' Ohio.—Mad River & Lake Erie R. Co. 
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I V. Barber, 5 Ohio St. 641, 67 Am.D. 
312. 

39 C.J. p 857 note 52. 

Dtte c.are on ditcher^s part to keep 
watch for possible cave-in due to 
changing character of soil through 
which ditch ran depended on extent 
to which he realized danger.—Mal- 
tais V. City of Concord, 166 A. 267, 
86 N.H. 211. 

Dangers in erecting buUding 

Employee must exercise reasonable 
care to discover and avoid dangers 
incident to work of erecting build- 
ing, except extraneous or concealed 
dangers which exercise of ordinary 
prudence would not reveal.—Kuptz 
V. Ralph Sollitt & Sons Const. Co., 
C.C.A.Tex., 88 F.2d 532, certiorari 
denied 58 S.Ct. 14, 3G2 U.S. 696, 82 
L.Ed. 537. 

51. Mo.—^Watson v. Carthage Mar- 
ble & White Lime Co., App., 290 
S.W. 649. 

52. Ark.—Central Coal & Coke Co. 
V. Barnes, 233 S.W. 683, 149 Ark. 
'533. 

53. U.S.—Missouri Pac. R. Co. v. 
Spangler, C.C.A.Ark., 140 F.2d 917. 

Inspection of ladder 

Where railroad's rules requiring 
employees to inspect ladders before 
using them did not attempt to pre- 
scribe specific acts of inspection, 
employee who was injured when sta- 
tionary ladder in pit of pump house 
gave way as employee descehded lad¬ 
der to oil the pumps was entitled to 
have his duty to inspect measured 
by general standards of law of state 
where accident occurred.—Missouri 
Pac. R. Co. V. Spangler, supra. 

54. Mo.—Watson v. Carthage Mar- 
ble & White Lime Co.. App„ 290 S. 

I W. 649. 
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accordingly a servant is not chargeable with con- 
tributory negligence i£ his failure to inspect and 
repair a defect is caused by the master.^5 If the 
nature of a servanfs duties or the exigencies of 
the occasion are such as to require his whole at- 
tention, he is not required to anticipate, look for, or 
expect danger,56 especially where it arises from the 
discharge o£ a duty outside his usual routine.57 

d. Duty to Notify Master 

A servant who has actual or constructive knowledge 
of defects which rendep his Work dangerous, and falis to 
rep^rt such defects to the master In order that they may 
be repaired, ordinarlly is gulity of contributory negll- 
gence which will bar a recovery by him for injuries sus- 
tained by reason of such defects. 

While there is some authority apparently to the 
contrary,^® it is generally held that, where a serv¬ 
ant has knowledge, or is chargeable with knowledge, 
o£ defects which render his work dangerous, and 
fails to report such defects to the master, or to his 
authorized agent, in order that they may be reme- 
died, he is guilty of such contributory negligence as 
will bar his right of recovery for injuries sustained 
by him by reason of such defects.®^ However, 
there is no absolute duty resting on the servant to 
notify the master of defects, but the question de- 
pends on numerous considerations, such as the duty 
of the employee in other directions,®o knowledge or 
absence of it on the part of the master,®^ the char¬ 
acter of the defect, whether serious or trifiing,^^ 
or the apparent imminence of danger from the de¬ 


fects, etc. and it has been held that the servant 
is only under obligation to report such defects as 
impress him as needing correction or which he is 
told to report.^^ If the master or one representing 
him knows of the defect, the servant is under no 
duty to report the defect nor is the servant under 
any duty to report the defect to another servant 
who is not his superior.®® A servantes duty to re¬ 
port when machinery is found in a dangerous con- 
dition does not obtain where it is as originally con- 
structed and arranged, but only where it has be- 
come dangerous by misplacement or accident.®^ 

Defects after repair, If the master is guilty of 
negligence in making a repair, it has been held that 
no duty devolves on the servant to notify the mas¬ 
ter of the failure of a machine to operate properly 
thereafter.®® 

e. Scope of Employment 

A servant generally is bound to discover defects and 
dangers only with respect to tools, appliances, and places 
which are within the scope of his empioyment. 

The rule requiring inspection and repair applies 
only to tools and appliances with which the servant 
Works directly, that is, tools and appliances intrust- 
ed to him by the master for the purpose of perform- 
ing a particular duty assigned to him,®® and does 
not apply to other tools and devices furnished by 
the master in connection with the work being done 
and used by other employees.'^® A servant is not 
bound to investigate for himself a department of 


S.C.—^Adcox V. Campbell Limestone 
Co., 188 S.E. 657, 182 S.C, 106. 

■Wash.—Cummins v. Dufault, 139 P. 
2d 308, 18 Wash.2d 274. 

39 C.J. p 867 note 56. 

55. Ky.—Jones v. Williams Coal 
Co., 130 S.W. 809, 140 Ky. 116. 

39 C.J. p 857 note 56 [a]. 

se. Ala.—Maddox v. Chilton Ware- 
house & Mfg. Co., 55 So. 93, 171 
Ala. 216. 

39 C.J. P 858 note 57. 

57. U.S.—Central Trust Co. v. East 
Tennessee, V. & G. R. Co., C.C.Ga., 
73 F. 661. 

58. Ala.—Lockhart v. Sloss-Sheffield 
Steel & I. Co., 51 So. 627, 165 Ala. 
516. 

58. U.S.—^Burnett v. Amalgamated 
Phosphate Co., C.C.A.Pla., 96 P.2d 
974, certiorari denied 59 S.Ct. 163, 
305 U.S. 647, 83 L.Bd. 418. 

Minn.—Cedergren v. Minnesota Steel 
Co., 247 N*.W. 235, 188 Minn. 331. 

N.C.—^McCord v, Harrison-Wright 
Co.. 153 S.E. 406, 198 M.C. 742. 

39 C.J. p 868 note 61. 

Continuing work after notice or com- 
Plaint to master see supra § 434. 


Tool 

Employee is under duty to inform 
employer if simple tool becomes de¬ 
fective so that defect may be reme- 
died or new tool furnished.—^McCord 
V. Harrison-Wright Co., 153 S.E. 406, 
198 N.C. 742. 

A report to an ofGlcer actively in 
charge of the enipl 07 er’B Business, 
which gives the reporting employee 
reasonable grounds for believing 
that the offlcer has authority to re- 
ceive the report, has been held suffi¬ 
cient.—^Nason v. Lord-Merrow Excel¬ 
sior Co., 29 A.2d 464, 92 N.H. 251. 
Disclosure of lack of knowledge 

A chemist who was employed by a 
phosphate mining Corporation and 
who was assisting the shop foreman 
in construction of a gasoline heating 
de vice and had held himself out as 
an expert, or as having technical 
knowledge of the subject, had the 
duty to know and appreciate the dan¬ 
ger of explosion and warn the fore¬ 
man or to have disclosed lack of 
knowledge of the principies Involved 
and to have advised calling in an 
expert.—Burnett v. Amalgamated 
Phosphate Co., C.C.A.Pla., 96 F.2d 
974, certiorari denied 59 S.Ct. 163, 
305 U.S. 647, 83 L.Ed. 418. 
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60. Wis.—^West v. Bayfield Mill Co., 
135 N.W. 478. 149 Wis. 145. 

61. N.C.—McAte^ v. Branning Mfg. 
Co., 82 S.E. 857, 166 N.C. 448. 

62. Wis.—West v. Bayfield Mill Co., 
135 N.W. 478, 149 Wis. 145. 

63. Wis.—^West V. Bayfield Mill Co., 
supra. 

64. Md.—Capitol Tract. Co. v. Mc- 
Keon, 103 A. 814, 132 Md. 79. 

65. Mo.—Messing v. Judge & Dolph 
Drug Co., 18 S.W.2d 408, 322 Mo. 
901. 

39 C.J. p 858 note 68. 

66. Ala.—St. Louis & S. P. R. Co. v. 
Phillips, 51 So. 638, 165 Ala. 504. 

39 C.J. p 858 note 69. 

67. Wash.—^Ward v. National Lum- 
ber & Box Co., 103 P. 1. 54 Wash. 
304. 

68. Mo.—Shimp v. Woods-Everts 
Stove Co., 168 S.W. 864, 173 Mo. 
App. 423. 

39 C.J. P 858 note 71. 

69. Okl.—McCracken v. Pranco-Do- 
minion Development Corporatiom, 
117 P.2d 135, 189 Okl. 354. 

70. Okl.—McCracken v, Franco-Do- 
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Work with which he has nothing to do, to deter- 
n^ine the safety of the appliances and places fur- 
nished hy the master and, where he is employed 
to operate a particular part of certain machinery, 
he need not, before beginning work, make himself 
familiar with all the machinery and the dangers he 
may incur in case he comes in contact therewith.72 
Where, however, a servant is acting in place of an- 
other, whose duty it is to inspect appliances before 
using them, he will be charged with contributory 
negligence if he fails to make such inspection.'^^ 

§ 448. Dangerous Operations and Methods 
of Work 

The general rules of contributory negligence, with 
their iimitations and quaiifications, apply as to the negii- 
gence of a servant with respect to dangerous operations 
and methods of work. 

The general rules of contributory negligence, as 
well as their Iimitations and quaiifications, discussed 
supra §§ 421-44S, including the last ciear chance 
doctrine, apply as to the negligence of servants with 
respect to dangerous operations and methods of 
work.'^^ Particular applications of this rule are 
discussed infra §§ 449-453. 

§ 449, - Undertaking Dangerous Work 

a. In general 

b. Control of, or connection with, cause 

or subject of danger 

a. In General 

A servanVs undertaking of dangerous work, required 


by the nature of his empioyment, is not contributory neg¬ 
ligence uniess the danger is so obvious and imminent that 
an ordinarily prudent person wouid not undertake the 
Work. 

It is not contributory negligence for a servant to 
undertake dangerous work, where it is required by 
the nature of his empioyment,'^5 uniess he voluntar- 
ily and unnecessarily exposes himself to the dan¬ 
ger,'^6 or uniess the danger is so obvious and im¬ 
minent that an ordinarily prudent person wouid not 
consent to undertake such work;'^'^ and under a so- 
called “simple-tool doctrine” a servant is negligent 
if by using a simple tool he subjects himself to a 
glaring and obvious danger.^S Nevertheless, where 
the work in which a servant is engaged is in itself 
dangerous, or where the servant knows, or ought 
to know, that the method of work adopted involves 
danger, he is bound to exercise ordinary care to 
avoid injury therefrom.'^9 

b, Oontrol of, or Connection with, Cause or Sub¬ 
ject of Danger 

A servant who has control of, or is connected with, 
the cause or subject of danger is chargeable with con¬ 
tributory negligence preciuding a recovery for injury if 
he fails to exercise ordinary care with respect thereto. 

Subject to the rules of proximate cause, discussed 
supra §§ 440-445, where the servant has control of, 
or is connected with, the cause or subject of danger 
he is chargeable with contributory negligence pre¬ 
ciuding a recovery for injury if he fails to exercise 
ordinary care with respect thereto.80 This rule ap- 
plies where the servant, as a part of his employ- 


minion Development Corporation, 
aupra. 

71, Mo.—Devlin v. 'Wabash, St. L. 
& P. R. Co., 87 Mo. 645. 

N.H.—^Wemyss v. Wyoming Valley 
Paper Co., 172 A. 438, 86 N.H. 587. 
39 C.J. p 858 note 73. 

Scope of empioyment generally see 
supra § 439. 

Sweepixig' floors 

Lumber yard employee proceeding 
about duties in customary and cor- 
rect way was inot negligent in not 
sweeping floors so as to preclude re- 
■covery for injury from nail in trash 
pile, where sweeping was not one of 
his duties in regular course of em¬ 
pioyment, although employee had 
swept out several times at employ- 
«r’s special request.—Clark v. Pat- 
terson, 77 S.W.2d 978, 190 Ark. 148. 

72, Mich.—Swoboda v. Ward, 40 
Mich. 420. 

39 C.J. P 868 note 74. 

73, N.T.—Lee v. Barrow SS. Co., 6 
N-Y.S. 285, 14 Daly 230. 


74. Ark.—Lewis v. Chitwood Motor 
Co., 115 S.W.2d 1072, 196 Ark. 86. j 

39 C.J. P 859 note 77 [a]. 

‘Last ciear chance” doctrine gener- 
ally see supra § 423. 

Proximate cause of injury see supra 
§§ 440-445. 

75. Okl.—Oklahoma R. Co. v. Thom- 
as, 164 P. 120, 63 Okl. 219, 222, L. 
R.A.1917E 405. 

Tex.—Gulf, C. & S. P. R. Co. v. 
Smith, Civ.App., 148 S.W. 820. 

Wis.—Berger v. Abel & Bach Co., 
124 N.W. 410, 141 Wis. 321. 

39 C.J. P 859 note 79. 

76. Okl.—Oklahoma R. Co. v. Thom- 
■as, 164 P. 120, 63 Okl. 219, 222, L. 
R.A.1917E 405. 

77. Ark.—St. Louis-San Prancisco 
Ry. Co. V. Rogers, 290 S.W. 74, 172 
Ark. 608. 

Ky.—High Gravity Oil Co. v. Row's 
Adm'r, '270 S.W. 63, 207 Ky. 823. 

Mo.—^Ward v. American Car & Poun- 
dry Co., App., 293 S.W. 492. 

]Sr.C.— Whitfleld v. Atlantic Coast 
Line R. Co., 6.0 S.E. 1126, 147 N.C. 

I 236. 


Wash.—^Ward v. National Lumber & 
Box Co., 103 P. 1, 54 Wash. 304. 

39 C.J. p 859 note 80. 

A servaut warking* In a cold oflce 
without complaint is contributorily 
negligent.—Hemphill v. Standard Oil 
Co., 148 S.E. 443, 197 N.C. 339. 

78. Mo.—Nolen v. Halpin-Dwyer 

Const. Co., 29 S.W.2d 215, 225 Mo. 
App. 224. 

Slmple-tool doctrine arises only in 
connection with question of contrib¬ 
utory negligence.—Neely v. Chicago 
Great Western R. Co., Mo.App., 14 
S.W.2d 972, certiorari quashed State 
ex rei. Chicago Great Western R. Co. 
V. Trimble. Sup., 14 S.W.2d 978. 

79. U.S.—^Whitcomb v. McNulty, 
Wis., 105 P. 863, 45 C.C.A. 90. 

Me.—Mott V. Packard, 80 A. 279, 108 
Me. 247. 

39 C.J. p 859 note 81. 

80. Ark.—^Wisconsin & Arkansas 
Lumber Co. v. Smith, 271 S.W. 1, 
168 Ark. 661. 

Ky.—^Nugent Sand Co. v. Howard, 11 
S.W.2d 985, 227 Ky. 91. 

39 C.J. p 859 note 82. 
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ment, is required to make his place of work safe,^^ 
and it is particularly applicable where the duty of 
seeing that safety requirements are complied with is 
imposed on the servant hy statute, such as hy an 
employers’ liability aiCt.S2 This rule also applies 
where the place for work becomes unsafe through 
the fault of the servant, although it is the duty of 
the master to see that such places are kept safeJ^ 

A superior servant may not recover for injuries 
due to the neglect of an employee hired by him -and 
under his direction and control for defects in the 
construction and maintenance of appliances which 
it was his duty to construet and maintain;S4 but 
the employee may recover for injuries sustained 
by neglect in this respect, which is chargeable to the 
superior servant alone, although the employee as- 
sisted him in the work.^s 

§ 450. - Selection of Unsafe Method 

Where Reasonably Safe Method Ex- 
ists 

a. In general 


56 C.J.S. 

b. Degree of care required in selecting 
/ method of work 

a. In General 

A servant who knowingly adopts an unsafe method 
of doing his work, when a safe, or reasonably safe, 
method is available, is generally chargeable with con- 
tributory negligence precluding a recovery for Injury if 
the dangep is such as an ordinarily prudent man would 
not have incurred. A servant is not necessarily negli- 
gent in selecting one of two reasonably safe methods of 
work or in selecting the oniy method open to him. 

The general rule is well settled that, where twO' 
ways of doing the work are open to the servant, one 
of which is unsafe and the other safe or reasonably 
so, he owes to his employer the duty of pursuing 
the safe, or reasonably safe, method,^® and, subject 
to the rules of proximate cause discussed supra § 
443, if he knowingly adopts the unsafe method and 
is injured he is chargeable with contributory neg¬ 
ligence barring a recovery if the danger wa^ such 
as an ordinarily prudent man would not have in- 
curred.S? It has been held that the adoption of the 
unsafe’method of work under such circumstances in 


Faillzigf to givd proper Instrnctlons 
Superintendent In chargre of work 
who had duty of dlrecting -ali em- 
ployees engaged with him and con¬ 
trol of management of machlnery 
used in operations could not recover 
from employer for injury resulting 
from his failure to glve proper in- 
structions to employee.—M. F. Com¬ 
er Bridge & Foundation Co. v. Sheer- 
an, 161 So. 60, 119 Fla. 643. 

Xmproper huilding of scaffold 
Mo.—State ex rei. Horspool v. Haid, 
65 S.W.2d 923, 334 Mo. 196. 

39 C.J. p 859 note 82 [c]. 

Zvightins' mateh Ixl presence of gas 
Where superintendent constructing 
air conditioning unit deemed it nec- 
essary to purchase pump and nego- 
tiated for used pump located in eis- 
tern and chos$ methods adopted in 
bringing pump to surface and while 
going Into cistern and lighting 
mateh, knowing there was gas in 
cistern, an explosion occurred, and 
employer had given no directions, no 
recovery could be had for the super-* 
intendentes death.—Okmulgee Supply 
Corporation v. McFarland, 125 P.2d 
972, 190 Okl, 581. 

Paxticipating in drinking and care- 
less dxivlng 

, Where salesman, while being driv- 
en by his superior with other em- 
ployees to employer*s zone meeting, 
participated in drinking with others, 
knew that his superior was drunk 
and driving carelessly, and made no 
protest against such driving, but 
'acdUiesced therein, salesman was so 
negligent as to preclude recovery for 
Injuries sustained when the automo- 


I bile left the road.—^Lewis v. Chit- 
I wood Motor Co., 115 S.W.2d 1072, 196 
Ark, 86. 

81. Ark.—Goodin v. Boyd-Sicard 
Coal Co., 122 S.W.2d 648, 197 Ark. 
175. 

Miss.'—^Wade-Stevens Lumber Co. v. 

Addy, 194 So. 303, 187 Miss. 851. 
Bemoval of accumulated material 
An employee operating a planer 
near a cut-off saw could not recover 
for injuries sustained by being 
struck by one of the accumulated 
sawed-ofC board ends, where it was 
his duty to remove such ends; but 
might recover if it was not his duty 
to remove such ends.—^Wade-Stevens 
Lumber Co. v. Addy, supra. 

82. U.S,—Marks v. Bauers, C.C.A. 
Or., 3 F,2d 516, certiorari denied 
45 S.Ct, 639, 268 U.S. 704, 69 L.Ed. 
1167. 

Or.—Robbins v. Irwln, 178 P.2d 935 
—Straub v. Oregon Electric Ry. 
Co., 94 P.2d 681, 163 Or. 93. 
Contributory negligence as affected 
by employers' liability aets gen¬ 
erally see supra § 425. 

Pelling tlmber 

A timber faller in charge of felling 
tree, either alone or with head fall- 
er, owed duty under employers’ lia¬ 
bility act to see that safety require¬ 
ments thereof were complied with, 
so as to bar recovery of damages 
from his employers for his death as 
resuit of being struck by flying 
branoh from falling tree because of 
his failure to perform such duty.— 
Robbins v. Irwin, Or., 178 P.2d 936. 

83- Mo.—Graczak v. City of St. 
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r Louis, 202 S.W.2d 775—Kelso v. W. 
A. Ross Const. Co., 85 S.W.2d 527, 
337 Mo. 202. 

I Duty of master to see that place for 
I work is reasonably safe see supra 
§§ 206, 207. 

84. 111.—Sible v. Wells Bros. Co., 
148 Ill.App. 109. 

85, Tex.—City of Panhandle v. 
Byrd. Civ.App., 77 S.W.2d 904, re- 
versed on other grounds 106 S.W. 
2d 660, 130 Tex. 96. 

Operating streei grader 
In action for injuries sustained by 
City employee operating street grad¬ 
er, pulled by tractor driven by em- 
ployee’s foreman, when chain drag- 
ging behind grader caught in end of 
pipe culvert and platform on which 
employee was standing was jerked 
loose, hooking of chain to platform 
was chargeable to foreman alone, al¬ 
though employee assisled him.—City 
of Panhandle v. Byrd, supra. 

88. Ga.—Gay v. Osteen, 192 S.E. 
639, 66 Ga.App. 224—Western & A. 
R. R. V. Michael, 167 S.E. 226, 42 
Ga.App. 603. 

N.C.—Smith v. Rowland Lumber Co., 
152 S.E. 153, 198 N.C, 467, 

39 C.J. p 861 note 86. 

87. U.S.—Mid-Continent Petroleum 
Corporation v. Hane, C.C.A.Okl., 56 
P.2d 989—Johns-Manville v, Pock- 
er, C.C.A.MO., 26 F.2d 204. 

Ark.—St. Louis I. M. «& S. Ry. Co., 
162 S.W. 1103, 111 Ark. 6, 

Ga.—Gay v. Osteen, 192 S.E. 639, 56 
Ga.App. 224—^Western & A. R. R. 
.V. Michael, 157 S.E. 226, 42 Ga.App. 
603. 
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itself constitutes contributory‘’negligence or/as oth- 
erwise expressed, constitutes contributory negli- 
gence as a matter of kw.88 rule has been hel-d 
to apply irrespective of the degree of danger in- 
volved in the unsafe method of work,S9 and even 
though the servantes act in selecting such method 
may not have amounted to actual rashness.^o It 
has also been held to apply although the employer 
may also have been negligent^i except where the 
unsafe method is rendered so by the employer*s 
negligence, and such fact is unknown to the em- 
ployee when making his choice ,^2 or where by stat¬ 
ute, such as the Federal Employers’ Liability Act, 
contributory negligence is not available as a defense 
in sxxdh a case.®^ 

The rule has been held to be especially applicable 
where the method chosen was not only hazardous, 
but could, under no circumstances, have been effec¬ 
tive in the performance of the work,^^ or where a 


reasonably safe method of doing the work had been 
provided by the master;^^ or where at the time of 
the injury the servant was acting in disobedience 
of the rules, orders, and instructions of the mas- 
ter,^6 unless the method he was directed to use was- 
equally as dangerous as the method he employed.^'^ 

The mere fact alone, however, that a servant 
adopts a dangerous way to perform work when a 
safe or reasonably safe way is open to the servant 
does not necessarily constitute negligence.98 Re- 
gard must be had to the circumstances of each 
particular case.® 9 jn order to render the rule oper- 
ative against the servant it must appear that a safe 
or reasonably safe method of doing the work was 
available to the servant,! that he knew, or in the ex- 
ercise of reasonable care should have known, of the 
existence of such method,^ that the selection of the 
unsafe method was voluntary on his part,®- that he 
knew or was chargeable with knowledge of the dan- 


Ind.—F. Bimel Co. v. Harter, 98 K".' 

E. 360. 51 Ind.App. 267. 

Kan.—Tramel v. Armour Packing 
Co., 129 P. 1174, 88 Kan. 730. 

Ky.—Phillips v. Keltner’s Adm'r, 124 
S.W.2d 71, 276 Ky. 264—Steely v. 
Great Atlantic Pacific Tea Co., 
76 S.W.2d 900, 266 Ky. 686—Kitch- 
en v. Hillside Coal Co.. 194 S.W. 
791, 176 Ky. 660. 

Miss.—Walley v. Williams, 28 So.2d 
579—Brown v. Coley, 152 So. 61, 
168 Miss. 778—Stokes v. Adams- 
Newell ■ Lumber Co., 118 So. 441, 
151 Miss. 711. 

Mo.—^Watkins v. Bird-Sykes-Bunker 
Co., 16 S.W.2d 38, 322' Mo. 830— 
Hu-nter v. Busy Bee Candy Co., 271 
S.W. 800, 307 Mo. 656. 

Mont.—Burnett v. Northern Pac. Ry. 

Co., 124 P.2d 307, 113 Mont. 253. 
N.C.—Smith v. Rowland Lumber Co., 
162 S.E. 153, 198 N.C. 457. 

S,C,—^Whisenhunt v. Atlantic Coast 
Line B, Co„ 10 S.B.2d 305, 195 S. 
C. 213, 

Tex.—Smithers v, Fort Worth & D- 
C. Ry. Co., Com.App., 272 S.W. 
764—Tullos V. Texas Pipe Line 
Co., Civ.App., 145 S.W.2d 267, er¬ 
ror dismissed, Judgment correct. 
Utah.—Kaumans v. White Star Gas 
& Oil Co., 63 P.2d 231, 92 TJtah 24. 
39 C.J. p 861 note 86. 

Automobile sllppiug o£f blocks 
Where an automobile mechanlc is 
Injured by an automobile slipping 
off blocks placed under it by the 
mechanic, and he is not directed as 
to the method of doing the work, 
knows as much about a reasonably 
safe method as his .foreman or man- 
ager, and chooses his own method of 
doing the work, his employer is not 
liable for the injuries regardless of 
what might cause the car to slip.— 


Watkins v. Bird-Sykes Bunker Co., 
16 S.W.2d 38, 322 Mo. 830. 

A skllled mechaiiicy usiug a ladder 
in a way he knows is dangerous un¬ 
less it is equipp-ed with spikes, can- 
not recover for injuries received be- 
cause of the absence thereof.—Tram¬ 
el V. Armour Packing Co., 129 R 
1174, 88 Kan. 730. 

Flaciug self iu frout of moving 
truok to stop it constitutes contribu¬ 
tory negligence.—Lunsford v. Ashe- 
ville Mfg. Co., 146 S.E. 129, 196 N.C. 
510. 

8S. Cal.—Hontz v. San Pedro, L. A. 

, & S. L. R. Co., 161 P. 971, 173 Cal. 
750—Matchette v. California Pruit 
Canners Ass'n, 164 P. 423, 33 Cal. 
App. 156. 

S.C.—Whisenhunt v. Atlantic Coast 
Line R. Co., 10 S.E.2d 305, 195 S. 
C. 213. 

Contributory negligence as question 
for court or jury see infra § 537. 

89. Ga.'—Gay v. Osteen, 193 S.E. 
539, 66 Ga,App. 224. 

90. Ga.—^Western & A. R. R. v. 
Miohael, 157 S.E, 226, 42 Ga.App. 
603. 

39 C.J. p 861 note 86 [b]. 

91. Ind.—P. Bimel Co. v. Harter, 98 
N.E. 360, 51 Ind.App. 267. 

39 C.J. p 861 note 86. 

92. Ky.—Kitchen v. Hillside Coal 
Co., 194 S.W. 791, 175 Ky. 650. 

93. U.S.—^Port Street Union Depot 
Co. V. Hillen, C.C.A.Mich., 119 P.2d 
307, certiorari denied 62 S.Ct. 82, 
314 U.S. 642, 86 L.Ed. 615. 

Mo.—Truesdale v. Wheelock, 74 S.W. 

2d 585, 335 Mo. 924. 

39 C.J. p 861 note 86 [c]. 

Defense of contributory negligence 
as affected by special statutory 
provislons generally see supra § 
425. 


94. Wash.—Gordon v, Ballard Lum¬ 
ber Co., 128 P. 1053, 71 Wash. 430. 

95. Miss.—Graham v. Brummett, 

181 So. 721, 182 Miss.' 680—Pavre 
V. Louisville & N. R. Co., 178 So. 
327, 180 Miss. 843—Stokes v. 

Adams-Newell Lumber Co., 118 So. 
441, 151 Miss. 711—Buckeye Cotton 
Oil Co. V. SafCold, 87 So. 893, 126 
Miss. 407. 

96. U.S.—Powell V. Wisconsin Cent. 
R. Co., Minn., 169 F. 864, 87 C.C. 
A. 44. 

39 C.J. p 862 note 88. 

.Disobedience of rules or orders gen¬ 
erally see infra §§ 457-459. 

97. Okl.—Lowden v. Larson, 102 P. 
2d 144, 187 Okl. 226. 

98. Ariz.—Tom Reed Gold Mines 
Co. V. Morrison, 224 P. 822, 26 
Ariz. 281. 

Ind.—Hawkins v. Johnson, 4 N.E, 
172, 105 Ind. 29, 55 Am.R. 169. 

39 C.J. p 862 note 92, p 1202 note 
65. 

99. Mont.—Daniels v. Granite Bi- 
Metallic Cons. Min. Co., 184 P. 836^ 
56 Mont. 284. 

1. Mo.—Ernst v. Union Depot 
Bridge & Terminal R. Co., 256 S.W. 
222 . 

Utah.—Corpus Juris quoted in Kau¬ 
mans V. White Star , Gas & Oil Co., 
63 P.2d 231, 234, 92 Utah 24. 

2. U.S.—Johns-ManviUe v, Pocker, 
C.C.A.MO., 26 P.2d 204. 

Utah.—Kaumans v. White Star Gas 
& Oil Co.. 63 P.2d 231, 92 Utah 24. 
39 C.J. p 862 note 97. 

Where the hazarcl lu the choice of 
one of two methods is not olear, the 
rule is not applicable. 

Mont.—Burnett v. Northern Pac. Ry. 

Co., 124 P.2d 307, 113 Mont. 253. 

3w Miss.—^Walley v. Williams, 28 
So.2d 679. 
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g-er- inhering in the method chosen,^ and that the 
danger was so imminent and threatening that a man 
of ordinary prudence would not have taken the 
chances of emcountering it.® It has been held that 
the servant is not chargeable with contributory neg- 
ligence in choosing the more dangerous method if 
the Work could not be done as well and efficiently 
by the safer method;® but the servant will not be 
exciised for selecting the dangerous method of work 
by reason of the fact that it is easier or more con¬ 
venient.'^ 

Methods reasonahly safe. Where there are two 
natural ways of performing work, each of which is 
reasonably safe and yet one is safer than the other, 
the servant is not necessarily guilty of negligence in 
not choosing the safer way.® Where two courses 
are open to an employee in the discharge of his 
duty, and each is attended, under normal conditions, 
with practically the same degree of safety, it is not 
negligence for him to take one.course rather than 
the other.9 A servant is not necessarily chargeable 
with negligence Where, in the discharge of his du- 
ties, he adopts the less dangerous of two dangerous 
methods.^® 

Both methods intended for servanfs use, Where 
there are two ways by which the servant may do a 
particular thing, one dangerous and the other not 


so hazardous, both, however, furnished by the mas- 
ter, with the intention that the employee may at his 
discretion use either, then it does not lie in the 
mouth of the former to say to the latter that he 
cannot recover because he chose the more hazard¬ 
ous way.li 

Only one method open to servant, A servant or- 
dinarily is not chargeable with negligence in adopt- 
ing the only course open to him to do the work 
which he is employed to do, 12 especially where the 
course adopted is the one usually used,i3 unless it is 
so obviously dangerous that an ordinarily prudent 
man would not adopt it.^^ 

b. Degree of Care Reotuired in Selecting Meth¬ 
od of Work 

In choosing between dangerous methods and those 
which are safe or reasonably so, a servant is requlred to 
exercise only ordinary care. 

In making a choice between dangerous methods 
and those which are safe or reasonably so, a serv¬ 
ant is required to exercise only ordinary care,^® 
that is to say, the care to be expected of a man of 
ordinary prudence and presence of mind.^® In bal- 
ancing ways for the purpose of making a choice be¬ 
tween two ways of doing work, the servant is not 
required to niake a choice unerring in the light of 
after events, but only such choice as, under the cir- 


Utah.—Kaumans v. White Star Gas 
& Oil Co., 63 P.2d 231, 92 Utah 24. 
39 C.J. p 862 note 98. 

ClLOOsin^ au unsafe xnetlxod under 
tlie orders or directions of a foreman 
has been held not contributory negr- 
liffence.—Sinclair Oil & Gas Co. v. 
Lanrley. 293 S.W. 1015, 173 Ark. 

956—39 C.J. P 862 note 98 [a]. 

U.S.—Johns-Man ville v. Pocker, 
C.C.A.MO., 26 P.2d 204. 

Ala.—Mascott Coal Co. v. Garrett, 47 
So. 149, 156 Ala. 290. 

Ga.—Western & A. R. R. v. Michael, 
• 157 S.E. 226, 42 Ga.App. 603. 
Miss.—Walley v. Williams, 28 So.2d 
579. 

Utah.—Kaumans v. White Star Gas 
& Oil Co., 63 P.2d 231, 92 Utah 24. 
39 C.J. p 863 note 99. 

Knowledgfe that a particular meth¬ 
od is unsafe does not arise from the 
mere fact that the servant knows of 
two other methods which are safe.— 
Harkins v. J. A. Veness Lumber Co., 
124 P. 492, 69 Wash. 196. 

Subtle poison in air 
Rule relieving- servant of contribu¬ 
tory nefflig-ence, unless he not only 
knows defect, but knows, or should 
know, dang-er, is peculiarly applica- 
ble to case of dangrer from subtle 
poison pervadingr air.—Royal Col- 
lieries Co. v. Wells, 50 S.W.2d 948, 
244 Ky. 303. 


5. Mont.—Burnett v. Northern Pac. 
Ry. Co., 124 P.2d 307, 113 Mont. 
263. 

Utah.—'Corpus Juris quoted iu Kau¬ 
mans V. White Star Gas & Oil Co., 
63 P.2d 231, 234, 92 Utah 24. 

39 C.J. p 863 note 1. 

Idere kuowledg-e of the defective 
condition of aa elevator, by the fall 
of which a servant was killed, with- 
out an appreciation of the risk of its 
use would not preclude a recovery.— 
Herlihy v. Little, 86 N.B. 294, 200 
Mass. 284. 

0. Ala.~MobiIe, J. & K. C. R. Co. v. 
Bromberg, 37 So. 395, 141 Ala. 258 
—Highland Ave. & B. R. Co. v. 
Walters, 8 So. 357, 91 Ala. 435. 

7. Cal.—Uouglas v. Southern Pac. 
Co., 90 P. 538, 151 Cal. 242. 

39 C.J. p 862 note 91. 

8. Ark,—Sinclair Oil & Gas Co. v. 
Langrley, 293 S.W. 1015, 173 Ark. 
956—Haedrick v. H. D. Williams 
Cooperage Co., 134 S.W. 967, 97 
Ark. 653. 

Utah.—Condie v. Rio Grande West¬ 
ern R. Co., 97 P. 120, 34 Utah 237. 

9. Ky.—Swann-Day Lumber Co. v. 
Thomas, 112 S.W. 907, 129 Ky. 799. 

39 C.J. P 863 note 3. 

10. 111.—Elgin, J. & E. R. Co. v. 
Eselin, 68 111.App. 96. 

39 C.J. p 863 note 5. 
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11. Mo.—Hutchinson v. Richmond 
Safety Gate Co., 152 'S.W* 52, 247 
Mo. 71—Brann v. Hydraulic Press 
Brick Co., App., 288 S.W. 941— 
Sbiglio V. St. Joseph Lead Co., 
App., 243 S.W. 204—Wolff v. Scul- 
lin Steel Co.,^ App., 217 S.W. 671— 
Djifilels V. Goeke, 176 S.W. 301, 303, 
191 Mo.App, 1. 

12. Ky.—Louisville Southern R. Oo. 
V. Tucker, 49 S.W. 314, 105 Ky. 492, 
20 Ky.L. 1303. 

39 C.J. p 863 note 6. 

13. N.Y.—Pullutro V. Delaware, L. 
& W. R. Co., 15 N.T.S. 783. 

39 C.J. p 863 note 7. 

Adopting customary methods gener- 
ally see infra § 452. 

14. N.T.—Pullutro v. Delaware, L. 
& W. R. Co., supra. 

15. Mo.—Manuel v. American Car & 
Foundry Co., App., 23 S.W.2d 1073. 

Chio.—Cleveland Provision Co. v. 
Hague, 20 Ohlo Cir.Ct.,N.S., 34.. 

16 . U.S.—^Mid-Continent Petroleum 
Corporation v. Hane, C.C.AOkl., 
66 P.2d 989. 

Ark.—Sinclair Oil & Gas Co. v. Lang- 
ley, 293 S.W. 1015, 173 Ark, 956. 
S.C.—Lyon v. Charleston & W. C. R. 
Co., 66 S.E. 282, 84 S.C. 364. 
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cumstances, a reasonably prudent man might have 
made.^^ 

§451. - Attempting Work with, Insuffi- 

cient Help 

A servant who attempts to do his work without, or 
wIth Insufficient, help when help is avaliable Is generaliy 
chargeabie with contributory negiigence. 

It is contributory negiigence for a servant to at- 
tempt to do bis work without, or with insufHcient, 
help where sufficient help is available, and he fails 
to call for assistance.^8 Qn the other hand, where 
the servantes superior told him to get other help, 
but, by reason of the fact that the other help was 
not within his control, they refused to assist him 
and, by reason of insufficient help, he sustained the 
injuries complained of, he could not be held guilty 
of contributory negiigence although he did not no- 
tify the superior that the men to whom he had been 
referred refused to assist him.i^ A servant is not 
chargeabie with contributory negiigence in proceed- 
ing without sufficient help, on his master^s failure 
to furnish additional help, as promised,20 unless the 
danger of so proceeding is so obvious and imminent 
that a man of ordinary prudence would refuse to 
proceed with the work without help.21 It has also 
been held that if the servant is led to believe by his 
employer that he can do the assigned work without 
any immediate danger, he may recover for his in- 
jury if he exercised reasonable care, although with¬ 
out sufficient help and instruments .22 

§ 452. - Adopting Customary Methods 

A servant is not chargeabie with contributory negii¬ 
gence In adopting a customary method of work unless the 
danger therefrom is so obvious that an ordinarii/ prudent 
person would not follow the custom. 


A servant is not chargeabie with contributory 
negiigence in adopting a method of work which is 
usual and customary23 unless the danger therefrom 
is so obvious that an ordinarily prudent person 
would not consent to follow the custom.^^ Where 
there is a safe, or reasonably safe, way to do work, 
which to the servantes knowledge is the customary 
way, and he adopts another way, generaliy he is 
chargeabie with contributory negligence.25 How- 
ever, it has been held that failure to adopt custom¬ 
ary methods of work may be waived by the em¬ 
ployer ,2 6 and is waived where the master assures 
the servant that the way adopted is safe.27 A serv¬ 
ant cannot offer the excuse that it was not his prac- 
tice to perform a duty primarily cast on him when 
that failure is primarily the cause of his injury.28 

§ 453. -Application of Rules to Opera- 

tion of Railroads, Machinery, and 

Mining 

a. Operation of railroads 

b. Operation of machinery 

c. Mining 

a. Operation of Railroads 

(1) In general 

(2) Coupling or uncoupling cars 

(3) Switching cars 

(4) Boarding or alighting from moving 

cars or locbmotives 

(1) In General 

A railroad employee Is not negligent In adopting a 
method for the performance of his work which is safe 
under ordinary circumstances, In the absence of statute, 
however, he may be chargeabie with contributory negii¬ 
gence, precluding a recovery for Injury, if he voluntarii/ 


17. tr.S.— Mid-Continent Petroleum 
“ Corporation v. Hane, C.C.A.Okl., 66 

F.2d 989. 

39 C.J. p §63 note 11. 

18. La.—Williams v. Westdale Cor¬ 
poration, App., 3 So.2d 684. 

N.C.—Crawford v. Michael & Bivens, 
164 S.B. 58, 199 N.C. 224. 

39 C.J. p 863 note 12. 
liiftingr heavy pump 
N.C.—Hemphill v. Standard Oil Co., 
148 S.E. 443, 197 N.C. 339. 

19. Mo.—Levecke v. Curtis & Co. 
Mfg. Co., 193 S.W. 985, 197 Mo. 
App. 262. 

39 C.J. p 864 note 13. 

20. Mo.—Lutgren v. Missouri Pac. B. 
Co., App., 294 S.W. 444. 

21. Mo.—Lutffen v. Missouri Pac. R. 
Co., supra. 

22. N.C.—Clinard v. Clinard Electric 
Co., 136 S.B. 1, 192 N.C. 736. 


23. I^.—Mathews v. Kerlin, 48 So. 
123, 122 La. 606. 

Mass.—Coates v. Soley, 80 N.E. 464, 
194 Mass. 386. 

Mo.—Smith v. Southern Illinois & 
Missouri Bridgre Co., 30 S.W.2d 
1077, 326 Mo. 109. 

N.C.—Mahaffey v, Porsyth Furniture 
Lines, 146 S.E. 237, 196 N.C. 810. 
S.O.—Covington v. Atlantic Coast 
Line R. Co., 155 S.E. 438, 168 S.C. 
194, certiorari denied Atlantic 
Coast Line R. Co. v. Covington, 51 
S.Ct. 33, 282 U.S. 868,-75 L.Ed. 769. 
tJtah.—Bruner v. McCarthy, 142 P.2d 
649, 106 Utah 399, certiorari dis- 
missed 66 S.Ct. 126, 323 U.S. 673, 
89 L.Ed. 647. 

39 C.J. p 864 note 14. 

Stool in elevator 

The fact that the operator, when 
elevator feli, was injured by falling 
over stool which she kept in eleva¬ 
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tor, disclosed no contributory negii¬ 
gence.—Bartlett v. Pontiae Realty 
Co., 31 S.W.2d 279, 224 Mo.App. 1234. 

24. U.S.—Clarke v. Chicago & N. W. 
Ry. Co., D.C.Minn., 63 F.Supp. 679. 

N.r.—Pollutro V. Delaware, L. «& W. 

R. Oo., 15 N.Y.S. 783. 

39 C.J. P 864 note 16. 

25. Ind.—Chamberlain v. Waymire,. 
68 N.E. 306, 70 N.E. 81, 32 Ind.App. 
442. 

Okl.—Graney v. Midland Valley Ry. 

Co., 238 P. 838, 111 Okl. 128. 

39 C.J. p 864 note 16. 

26. Ky.—^Carter Coal Co. v. Filipeck, 
201 S.W. 468, 180 Ky. 94. 

27. Ky.—Carter Coal Co. v. Filipeck, 
supra. 

39 C.J. p 864 note 18. 

28. Mo.—^Probst V, Heisinger Motor 
1 Co., App., 16 S.W.2d 1005. 
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adopts an unsafe method of wopk when a safe or rea- 
sonably safe method is available. 

In accordance with the rules relating to danger- 
ous operations and methods of work, discussed su¬ 
pra §§ 448^52, where, in the pperation of a rail- 
road or of its locomotives, cars, etc., the way adopt- 
ed by the servant for the performance of his work 
is safe under ordinary circumstances, he cannot, in 
general, be charged with negligence in so doing,^^ 
as where the way adopted is the one ciistomarily 
used and ,is ,not any mqre dangerous than another 
available way;30 nor ordinarily is he chargeable 
with contributory negligence where the way adopted 
is necessary, or the only way, for doing the work.31 

Adopting unsafe method of operaiion. In the 
absence of statute it has been generally held that, 
where there are two ways open to a servant for the 
performance of his duty, one unsafe and the other 
safe or reasonably so, if the servant voluntarily 
adopts the unsafe way and is injured by reason 
thereof, he is guilty of such contributory negligence 
as will bar a recovery,^^ ^nd this rule is particularly 
applicable-where the duty is performed in a manner 
which is neither authorized nor customary.33 How- 
ever, the fact that the work is done in the usual and 
customary manner may excuse the servant for using 
the more hazardous method of performing the Serv¬ 
ice,especially where the work has always been 
done that way to the knowledge of the employer,35 
although, as has been held, the test of negligence in 
such a case is not the custom, but what a reasonably 


prudent person would do under similar circumstanc- 
es.2® This principle has no application where the 
method adopted for performing the Service is ob- 
viously and imminently dangerous, as under such 
circumstances the fact that another servant custom- 
arily did likewise will not relieve a servant injured 
in so doing from the charge of contributory negli¬ 
gence and a custom will not in any event ex¬ 
cuse the servant from exercising ordinary care.^s 

Method safe excepi for violation of duty by an¬ 
other servant. Where the way adopted by the serv¬ 
ant for the performance of his duty would not be 
dangerous except for violation of duty by another 
servant, he is not chargeable with contributory neg¬ 
ligence in adopting such method,3 9 particularly 
where he is not wamed, or has no reason to, antici¬ 
pate such violatioii.^9 

If the servant has control of) or is connected with, 
the cause or suhject of danger and his injury is 
caused by his failure to exercise ordinary care, he 
cannot recover,^! as where a servant in charge of a 
locomotive or car operates it at an excessive 

speed.'^^ 

Under the Federat Employers* Liability Act, ^ 1 ' 
et seq, 45 U.S.C.A. § 51 et seq, a railroad employee 
is not necessarily precluded from recovering for 
injuries sustained through the railroad’s negligence 
or violation of statutes by reason of the fact that he 
selected an unnecessarily dangerous method of per¬ 
forming his duties^3 or by the fact that he departed 


29. La.—^Williams v. W. R. Picker- 
ing Lumber Co., 52 So. 167, 125 La. 
1087, 136 Am.S.R. 365, 19 Ann.Cas. 
1224. 

30, Utah,—Bruner v. McCarthy, 142 
P.2d 649, 105 Utah 399, certiorari 
dismissed 65 S.Ct. 126, 323 U.S. 
673, 89 L.Bd. 547. 

31., Ky.—Southern R. Co. v. Barr, 
55 S.W. 900, 21 Ky.L. 1615. 

N.C.—Weldon v. Seaboard Air Line 
R. Co., 98 S.E. 375, 177 N.C. 179. 

32. S.C.—Hilton v. Southern Ry. 

Co., 7 S.E.2d 161, 192 S.C. 476. 
Tenn.—Buckner v. Southern Ry. Co., 
96 S.W.2d 600, 20 Tenn.App. 212. 
39 C.J. p 865 -note 23. 

83. Nev.—Smith v. Southern Pac. 

Co., 277 P. 609, 51 Nev. 390. 
Selivery of clearance order 
A railroad is not liable for inju¬ 
ries to a brakeman who attempted 
to deliver a clearance order by 
jumpingr on a moving car, after the 
firemah had failed to catch the hoop 
to which the card was attached, 
where there was no occasion to de¬ 
liver the order except by the use of 
a hoop, as was authorized and cus¬ 


tomary.—Smith V. Southern Pac, Co., 
supra. 

34. Ind.—Chesapeake & O. Ry. Co. 
V. Fultz, ih N.E. 835, 91 Ind.App. 
639, certiorari denied 51 S.Ct. 31, 
2S2 U.S. 855, 76 L.Ed. 757. 

39 C.J. P 865 note 27. 

35. Ohio.—^Wabash R. Co. v. Heeter, 
14 Ohio Cir.Ct. 257, 7 Ohio Cir.Dec. 
485. 

36. U.S.—Clarke v. Chicago & IST. W. 
Ry, Co., D.aMinn., 63 P.Supp. 579. 

37. Ala.—^Andrews v. Birmingham 
Mineral R. Co., 12 So. 432, 99 Ala. 
438. 

Ohio.—Grant v. Pittsburgh & West¬ 
ern R. Co., 10 Ohio Cir.Ct. 362, 6 
• Ohio Cir.Dec. 516. 

39 C.J. p 865 note 29. 

38. Mo.—Anderson v. St. Louis, etc., 
R. Co., App., 184 S.W. 481. 

39. Mo.—Reed v. Terminal R. Ass’n 
of.St, Louis, 62 S.W.2d 747—Pen¬ 
ney V. St. Joseph Stock Tards Co., 
111 S.W. 79, 212 Mo. 309. 

i 39 C.J. p 866 note 31. 

40. Tex.—Gulf, B. & K. C. R. Co; v. 
[ Harriso-n, Civ.App., 104 S.W. 399. 

I 39 C.J. p 865 note 23 [a],, f 
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41. Ark.—St. Louis, .1. M. & S. R. 
Co. V. Davis, 124 S.W. 754, 93 Ark. 
4S4. 

Ga.—Georgia R. Banking Co. v. Mc- 
Dade, 59 Ga. 73. 

39 C.J. p 865 note 32. 

Overheating locomotive 
Where locomotive engineer negli- 
gently permits water in boiler to 
get too low 'thereby alldwing crowh 
sheet to overheat and then explode 
when water is added, there can be no 
recovery for death of engineer 
caused by such explosion.—^Atlantic 
Coast Line R. Co. v. Wetherington, 
16 So.2d 720, 245 Ala. 313. 

42. Va.—Williams v. Norfolk & W. 
R. Co., 15 S.E, 622, 89 Va. 165. 

39 C.J. p 865 note 32 [a]. 

43. U.S.—Fort Street Union Depot 
Co. V. Hillen, C.C.A.Mich., 119 F. 
2d 307, certiorari denied 62 S.Ct. 
82, 314 U.S. 642, 86 L.Ed. 616. 

Ala.—Southern Ry. Co. v, Smith, 128 
So. 228, 221 Ala. 273. 

111.—Taylor v. Atchison, T. & S. F, 
Ry. Co., 11 N.B..2d 610, 292 Ill.App. 
457, certiorari denied Atchison, T. 
& S. P. R. Co. V. Taylor, 58 S.Ct. 
942, 304 U.S, 660, 8? L.Bd. 1528. 
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from the customary practice of railroad employees 
in performing his duties.^^ 

(2) Coupling or Uncoupling Cars 

A railroad employee Is generally chargeable with con- 
tributory negligence if he voluntarily and knowlngly 
adopts an unsafe method in coupling or uncoupling cars 
when a safe method is avaiiable. 

The terms ''coupling” and "uncoupling” have 
been used to denote the acts of connecting and dis- 
connecting the air hose between cars, if necessary 
in order to connect or disconnect the cars>5 “Cou¬ 
pling automatically” means a coupling of cars by 
impact, which cars may be uncoupled without the 
necessity of the men going between them.46 The 
preparation or alignment of the drawhead or cou- 
pler, preparatory to the impact of the cars, consti- 
tutes a part of coupling automatically.'*'^ 

Where there is a safe method of coupling or un¬ 
coupling cars and the servant voluntarily and know- 
ingly adopts an tinsafe method of performing such 
duty,^s as where he fails to use the appliances pro- 
vided for such purpose,^^ generally he is chargeable 
with such contributory negligence as will bar a re- 
covery for injuries sustained thereby except where 
such defense is barred by statute.^^^ However, 
where the servant is doing the work in the usual and 


customary manner, the alternative of choosing a 
safer way in which to do the work is not present- 
ed,5i especially where the work has always been 
done that way to the knowledge of the employer.52 
The servant is not chargeable with contributory 
negligence in not adopting the safer way, if he 
couid not do the work as well by adopting that 
way,S3 or in making a coupling by the safer of one 
of two methods avaiiable nor is he chargeable 
with negligence in making a coupling by a method 
which would not have been dangerous except for a 
violation of duty by another -servant.^s 

Going between cars to couple or tmcouple ihetnj 
where there is a safe method for doing this work, 
will as a general rule constitute negligence, barring 
a recovery for injuries sustained, in the absence of 
an emergency requiringa selection of the dangerous 
method.®® Nevertheless, going between cars to un- 
couple them is not necessarily negligence the 
practice may be justified by showing that it was 
universally adopted in the master^s yards and used 
with his knowledge and approval for years, without 
any rule to the contrary being promulgated.®® 

Coupling moving ca^s is not necessarily negli¬ 
gence, the question being whether the servant act- 
ed as an ordinarily prudent person would have act- 


Ind.—Chesapeake & 0. Ry. Co. v. 
Pultz, 161 N.E. 885, 191 Ind.App. 
639, certiorari denied 51 S.Ct. 31, 
282 U.a 865. 75 L.Ed. 767. 

Mo.—Truesdale v. Wheelock, 74 S.W. 
2d 585, 335 Mo. 924. | 

44, U.S.—Thomso-n v. Boles, C.C.A. 
Minn., 123 P.2d 487, certiorari de¬ 
nied 62 S.Ct. 632, 315 U.S. 804, 86 

L.Ed. 1204. 

45. U.S.—U. S. V. Boston & M. R. 
Co., D.C.Mass., 168 F. 148. 

46, U.S.—Johnson v. Southern Pac. 
R. Co., Utah, 26 S.Ct. 168, 196 U.S. 
1, 49 L.Ed. 363. 

The Word, “ocuplingr” usually de¬ 
scribes the operation which accom- 
panies the approach of one car to 
the other; a crushing: impact is the 
expected incident of the normal cou- 
plinff.—McCalmont v. Pennsylvanla 
R. Co., C.C.A.Ohio, 283 P. 736, 742. 

The chainlugf tog‘ether of detaohed 
cars which have stood for hours and 
may stand for hours longer on a side 
track used only for storage of 
crippled cars is not a coupling in 
connection with the movement or 
hauling of such cars.—McCalmont v. 
Pennsylvania R. Co., supra. 

47. U.S.—Chicago, M. & St P. Ry. 
Co. V. Voelker, lowa, 129 P. 622, 66 
C.C.A. 226, 70 L.R.A. 264. 

Tex.—Kansas City M. & 0. Ry. Co. 
of Texas v. Wood. Civ.App., 262 

56 O.J.S,~81 


S.W. 620—Texas •& P. Ry. Co. v. 
Sprole, Civ.App., 202 S.W. 986. 
“Couplers” see supra § 228. 

48. U.S.—Tuttle V. Detroit, G. H. & 

M. R. Co., Mich., 7 S.Ct 1166, 122 

U. S. 189, 30 L.Ed. 1114. 

39 C.J. p 865 note 33. 

Disobedlence of rules of employer 

see Infra § 457. 

Dlsregard of warnings see infra § 
461. 

49. Ala.—Shorter v. Southern R. 
Co., 26 So. 853, 121 Ala. 168. 

39 C.J. p 865 note 33 [b]. 

Duty to use appliances furnished 
generally see supra § 446 a. 

50. U.S,—Chicago, St P., M. & O. 
Ry. Co. V. Muldowney, C.C.A.Min‘n., 
130 P.2d 971, certiorari denied 63 
Ct 526, 317 U.S. 700, 87 L.Ed. 660. 

Mo.—^Alcorn v. Missouri Pac. R. Co., 
63 S.W.2d 65, 333 Mo. 828, certio¬ 
rari denied Missouri Pac. Ry. Co. 

V. Alcorn, 54 S.Ct 228, 290 U.S. 
701, 78 L.Ed. 602. 

51. Wis.—Curtis v. Chicago N. W. 
R. Co., 70 N.W. 665, 95 Wis. 460. 

39 C.J. p 866 note 36. 

52. Ohio.—^Wabash R. Co. v. Heeter, 
14 Ohio Cir.Ct 267, 7 Ohio Cir. 
Dec. 485. 

Wis.—Hennesey v. Chicago N. W. R. 
Co., 74 N.W. 654, 99 Wis. 109. 

53. Ala.—Mobile, J. & K. C. R. Co. 
V. Bromberg, 37 So. 395, 141 Ala. 
258. 


54, 111,—Elgin, J. & E. R. Co. v. 
Eselin, 68 Ill.App. 96. 

65. Ga.—Rebb v. East Tennessee, 
etc., R. Co., 13 S.E. 666, 87 Ga. 631. 
Mich.—Lyttle v. Chicago & W. M. 

R. Co., 47 N.W. 671, 84 Mich. 289. 
Bellance ou assnrance of safety 
Air couple-up man suing for Inju¬ 
ries has been held not negligent in 
relying on yardmaster's assurance to 
look out for his safety, where yard- 
master controlled switching crews 
and switching crews were obligated 
before moving cars to make sure no 
one was on tracks.—Reed v. Ter- 
minal R. Ass’n of St Louis, Mo., 62 
S.W.2d 747. 

60. U.S.—Gilbert v. Chicago, R. I. 
& P. R. Co., C.C.Minn., 123 F. S32, 
afflrmed 128 P. 529, 63 C.C.A. 27. 

39 C.J. p 866 note 42. 

Disobedience of rules of employer 
see infra § 457. 

57, Mich.—Hewltt v. East Jordan 
Lumber Co., 98 N.W. 992, 136 Mich. 
110 . 

N.T.—^Mahoney v. New Tork Cent 
& H. R. Co., 15 N.T.S. 601, 60 Hun 
586, affirmed 30 N.E. 864, 131 N.Y. 
623. 

N.C.—Kelly v. Raleigh Granite Co., 
166 S.E. 617, 200 N.C. 326. 

53. Wis.—^Hennesey v. Chicago & 
N. W. R. Co., 74 N.W. 554, 99 Wis. 
109. 
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ed under the circumstances of the case.®* 

(3) Switching Cars 

A servant who voluntarily adopts an unsafe method, 
when a safe or reasonably safe method is av^ilabie, in 
switching cars is generally held chargeable with con- 
tributory negligence. 

As a general rule, where two ways are open to a 
servant in the performance of his duty in switching 
cars or in assisting to do so, one of the ways heing* 
safe or reasonably so and the other dangerous, and 
the servant voluntarily adopts the unsafe way and 
is injured, he will be held guilty of such contribu- 
tory negligence as will bar a recovery.^0 If the 
servant engaged in switching cars has control of, 
or is connected with, the cars or subject of danger 
and his injury is due to his failure to exercise or- 
dinary care with respect thereto, he cannot recov- 
er.6i A servant, however, is not negligent in assum- 
ing a position for making a switch, where he acts 
under the direct orders of his superiors and where 
the duty cannot be performed by him from any oth¬ 
er position,62 or where the position taken by him is 
not of itself dangerous and can become so only by 
the violation of duty on the part of a superior serv¬ 
ant nor is he necessarily chargeable with con- 
tributory negligence in pursuing the more danger¬ 
ous method if he acts in good faith in doing so and 
the method adopted is one which a reasonable and 
prudent person would ordinarily adopt under like 

circumstances.64 

Flying switches, Making a “fiying switch’* is not 
negligence per se as to the servant performing it,®^ 
although it has been held to constitute negligence if 


the car has no brakeman on it, and is under no con¬ 
trol, when the flying switch is attempted.*^^ 

(4) Boarding or Alighting from Moving 
Cars or Locomotives 

Ordinarily it is not contributory negligence for a 
brakeman or other train hand to board or alight from a 
moving car or locomotive, In the discharge of his duties, 
uniess he voluntarily adopts a dangerous method for so 
doing when a safe or reasonably safe method is available. 

Ordinarily boarding or alighting from moving 
cars or locomotives, by brakemen or other train 
hands in the discharge of their duties, is not con¬ 
tributory negligence ti^t where there is a safe 
or reasonably safe way to board^S or alight from®® 
a moving car or engine, and the servant voluntarily 
adopts a dangerous method of so doing and is in¬ 
jured in consequence thereof, he is guilty of such 
contributory negligence as will ordinarily bar a re- 
covery, as where he attempts to board a moving 
car or engine while he is standing in the middle of 
the trach."^® 

Where the method adopted is obviously and im- 
minently dangerous, the fact that it is the custom 
of other servants to do likewise will not relieve 
the servant so doing from the charge of contribu¬ 
tory negligence.'^^ It is contributory negligence for 
a servant to attempt ,to board an engine or train 
which is moving at a high rate of specd.'^^ How¬ 
ever, in accordance with a well-settled principle 
considered supra § 423, the contributory negligence 
of the servant will not bar a recovery where the 
perii in which he had placed himself was discov- 
ered by the master in time to avoid injuring him.*^® 


59. lowa.—Lowe v. Chicago, St. P. 
M. & 0. R. Co., 56 N.W. 619, 89 
lowa 420. 

39 C.J. p 867 note 47. 

60. U.S.—St. Louis, K. C. & C. R. 
Co. v. Conway, 156 P. 234, 86 C.C. 
A. 1. 

39 C.J. 867 note 48. 

61. I^lo.—Ingram v. Mobile O. R. 
Co., 30 S.W.2d 989, 326 Mo. 163 

Or.—Straub v. Oregon Electric Ry. 

Co., 94 P.2d 681, 163 Or. 93. 

39 C.J. p 867 note 49. 

62. Ky.—Louisville Southern R. Co. 
V. Tucker, 49 S.W. 314, 105 Ky. 492, 
20 Ky.L. 1303. 

S.C.—Gillis V. Atlantic Coast Line R. 
Co., 179 S.B. 62, 175 S.C. 223, cer¬ 
tiorari denied Atlantic Coast Line 
R. Co. V. Gillis, 55 S.Ct. 545, 294 
U.S. 718, 79 L.Ed. 1251. 

Position for giving signals 
Head brakeman, injured by mov¬ 
ing train while on right side of en¬ 
gine, as was necessary to give prop- 
er signals to engineer, was not neg¬ 
ligent in being on such side, even 


though switch, which he had started 
across tracks to change after signal- 
ing engineer to stop train, was on 
left side.—Gillis v. Atlantic Coast 
Line R. Co., 179 S.E. 62, 175 S.C. 223, 
certiorari denied Atlantic Coast Line 
R. Co, V. Gillis, 65 S.Ct. 545, 294 U. 
•S. 718, 79 L.Ed. 1251. 

63. Ind.—Chicago & E. R. Co. v. 
Lain, 103 M.E. 847, 181 Ind. 386. 

39 C.J. p 867 note 51. 

64. Fla.—Florida Cent. & P. R. Co. 
V. Mooney, 24 So. 148, 40 Fla. 17. 

65. Fla.—Florida Cent. & P. R. Co. 
V. Mooney, supra. 

N.C.—Allen v. Atlantic Coast Line 
R. Co., 58 S.E. 1081, 145 K.C. 214. 
“Flying switch” defined se e the C. 
J.S. title Railroads § 1, also 26 C. 
J. p 745 notes 61-63. 

66. N.C.—^Allen v. Atlantic Coast 
Line R. Co., 58 S.E. 1081, 145 N.C. 
214. 

67. U.S.—Kansas City Southern R. 
Co. V. Billingslea, Tex., 116 F. 335, 
54 C.C.A. 109, certiorari dismissed 
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23 S.Ct. 850, 189 U.S. 515, 47 L.Ed. 
925. 

39 C.J. p 867 note 55. 

68. Kan.—Union Pac. R. Co. v. 
Estes, 16 P. 131, 37 Kan, 715. 

39 C.J. p 867 note 66. 

69. Ala.—Andrews v. Birmingham 
Mineral R. Co., 12 So. 432, 99 Ala. 
438. 

39 C.J. p 867 note 57. 

70. lowa.—Ferguson v. Chicago, M. 
& St. P. Ry. Co., 69 N.W. 1026, 100 
lowa 733. 

39 C.J. p 867 note 56 [b]. 

71. Ala.—Andrews v. Birmingham 
Mineral R. Co., 12 So. 432, 99 Ala. 
438. 

Ohio.—Grant v. Pittsburgh & West¬ 
ern R. Co., 10 Ohio Cir.Ct 362, 6 
Ohio Cir.Dec. 516. 

72. Vt.—^Kilpatrick v. Grand Trunk 
R. Co., 47 A. 827, '72 Vt. 263, 82 
Am.S.R. 939. 

39 C.J. p 868 note 69. 

73. N.C.—Meacham v. Southern R. 
Co., 62 S.E. 879, 149 N.C. 147. 
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Moreover, the servant is not chargeable witli con- 
tributory negligence, if he is involuntarily caused 
to alight from a moving car or engine.'^^ 

b. Operation of Macbinery 

The voluntary operation of machinery In an unsafe 
manner, when it is capable of being operated In a safe or 
reasonably safe manner, generally constitutes contribu- 
tory negligence. 

In accordance with tlie rules discussed supra §§ 
446-452 as to dangerous operations and methods of 
work, where there is an unsafe way of starting, ad- 
justing, operating, oiling, cleaning, repairing, or 
stopping machinery and a way that is safe or rea¬ 
sonably so, and the servant knowingly and volun- 
tarily adopts the unsafe way and is injured in con- 
sequence, he will, as a general rule, be held guilty 
of contributory negligence barring a recovery.^S 
This principle has been applied where the servant 
was injured while attempting to oil,'^^ to clean,77 
or to make necessary adjustments of machinery^S 
while in motion, or to remove obstructions or refuse 
from or near moving machinery,'^9 or where a serv¬ 
ant attcmpted to take hold of and pull off a piece 
of string or cloth from a revolving roller,80 or 
where a servant used machinery known to him to be 
dangerous because of its erratic motion.A cus- 
tom of employees to remove with their hands matter 
which clogs machinery will not relieve a servant 
of the charge of contributory negligence where such 
method of work is obviously and imminently dan¬ 
gerous.82 


c. Mining 

Ordinarlly a miner Is not chargeable with contribu¬ 
tory negligence if he pursues his work in the customary 
manner; but he is chargeabie with negiigence if he pur¬ 
sues a method which is obviously dangerous, or If he 
pursues an unsafe method of work when a safe method 
is availabie. 

In accordance with the rules relating to danger¬ 
ous operations and methods of work, discussed su¬ 
pra §§ 448-452, where a miner does his work in the 
customary manner or as he is expected to do, ordi- 
narily he is not chargeable with contributory neg¬ 
ligence, 8 3 although the method of doing the work 
is attended with some hazard.S^ On the other hand, 
he is chargeable with contributory negligence where 
he pursues a method of work which is obviously 
and imminently dangerous,85 particularly where he 
has sole charge and control of the instrumentality 
by which he is injured,86 or where there are two 
methods of doing work open to a miner, one of 
which is unsafe and the other safe or reasonably 
so, and he voluntarily with full knowledge of the 
facts and probable consequences uses the more dan¬ 
gerous method.87 If a miner knowingly undertakes 
work with insufficient help and is injured, he can- 
not recover,88 especially where he has been warned 
of the danger.89 

§ 454. Precautions against Known or Ap¬ 
parent Dangers 

As a general rule It is the duty of a servant to take 
such precautions against known or apparent dangers 


74. Mo.—Briffht v. Wheelock, 20 S. 
W..2d 684, 323 Mo. 840, 66 A.L.R. 
263. 

75. Ark.—Togo Gln Co. v. Hite, 79 
S.W.2d 262, 190 Ark. 454. 

Fla.—U. S. Phosphoric Products Cor¬ 
poration V. Lester, 156 So. 753, 116 
Fla. 309. 

Va.—Schlain v. Richardson, 12 S.E. 

2d 799, 177 Va. 25. 

39 C.J. p 868►note 64. 

76. Minn.—Bean v. Keller Mfg. Co., 
119 N.W. 801, 107 Minn. 162. 

77. Ark.—Bufkin v. McDaniel, 146 
S.W.2d 157, 201 Ark. 652. 

Fla.—U. S. Phosphoric Products Cor¬ 
poration V. Lester, 156 So. 753, 116 
Fla. 309. 

Pa.—Best V. Williamsport Staple Co., 
67 A. 205, 218 Pa. 202. 

39 C.J. P 868 note 66. 

78. Ark.—Standard Oil Co. of Lou- 
isiana v. Gray, 300 S.W. 405, 175 
Ark. 702. 

39 C.J. P 868 note 67. 

79. Ark.—Togo Gin Co. v. Hite, 79 
S.W.2d 262, 190 Ark. 454. 

39 C.J. p 868 note 68. 

Sawdust 

A sawmill yard employee, who was 


put to removing lumber as it came 
from planer and was injured when 
he attempted to clean accumulated 
sawdust away by putting his hand 
into opening and who had not been 
ordered to ciear sawdust away and 
admittedly knew danger of getting 
his hand too near revolving knives 
of planer, was oontributorily negli- 
gent, precluding recovery against 
employer for injuries.—^Hopkins v. 
Turner, 111 S.W.2d 462, 195 Ark. 301. 

80. 111.—^Kresmar v. Omaha Pack- 
ing Co., 163 I11.APP. 338. 

81. Mich.—Burgess v. Humphrey 
Bookcase Co., 120 N.W. 790, 166 
Mich. 345. 

82. Mo.—Smith v. Forrester-Nace 
Box Co., 92 S.W. 394, 193 Mo. 715. 

83. Ala.—Brilliant Coal Co. v. Bar- 
ton, 81 So. 828, 203 Ala. 38. 

39 C.J. p 868 note 73. 

84. Ala.—New Connellsville Coal & 
Coke Co. V. Kilgore, 58 So. 966, 4 
Ala.App. 334. 

85. Ky.—^New Bell Jellico Coal Co. 
V. Sowders, 156 S.W. 1046, 154 Ky. 
101 . 

Utah.—Buhler v. Maddison, 140 P.2d 
933, 105 Utah 39. 

1283 


86, Mont.—Maronen v. Anaconda 
Copper Mining Co., 136 P. 968, 48 
Mont. 249. 

39 C.J. p 869 note 78. 

87. U.S.—Solt V. Canney, Mass., 162 
F, 660, 89 C.C.A. 462, rehearing de- 
nied 166 F. 1021, 92 C.C.A. 667. 

39 C.J. p 869 note 75. 

Defect in roof of mine 
Although a coal miner made the 
mine room in which he was killed by 
the falling of its roof, and thereby 
made the defect in roof whicA oaused 
it to fall, and knew of the defect 
and voluntarily went under it, he 
was not guilty of contributory neg¬ 
ligence unless he knew the defect 
was dangerous, it being the opera- 
tor’s duty to prop the roof or to 
maintain it in a reasonably safe con- 
dition.—Mascott Coal Co. v. Garrett, 
47 So. 149, 156 Ala. 290. 

88, U.S.—Dodd v. Pocahontas Cons. 
Collieries Co., Va., 244 F. 151, 166 
C.C.A. 579. 

89. U.S.—Dodd V. Pocahontas Cons. 
Collieries Co., supra. 

Disregarding warnings generally see 
infra §§ 460-462. 
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arfsing fram defective or dangerous machfnery, appll- 
ances, tools, or places as an ordinarlly prudent m«n 
wouid take under the same or similar circumstances, es- 
pecialiy where the servant Is in controi of the cause or 
subject of danger. 

In accordance with the general rules of contribu- 
tory negligence, as well as their limitations and 
qualifications, as a general rule a servant is bound 
to take such precautions against known or apparent 
dangers arising from defective or dangerous ma- 
chinery, appliances, tools, or places as an ordinarily 
prudent man wouid take under the same or similar 
circumstances, and if he fails to take such precau¬ 
tions he may not recover for the injuries thereby 
sustained;^® and this is especially true where the 
servant is himself in controi of the cause or subject 
of danger.si A reliance on custom or assurances 
of safety will not excuse a failure to take such pre¬ 


cautions against known or apparent dangers. 
This duty to take precautions is as obligatory on the 
servant as the duty of the master to provide a rea- 
sonably safe place to work and reasonably safe ap¬ 
pliances and machinery93 or as the master^s duty to 
warn the servant of dangers.^* 

The general rule, however, does not apply to dan¬ 
gers which cannot be reasonably anticipated^S or 
avoided;^® nor does it apply where the nature of 
the servantes duties is such as to take up his whole 
attention97 or where his knowledge is not sufficient 
to charge him with knowledge of the danger.98 The 
fact that the servant had knowledge of one defect 
does not necessarily charge him with contributory 
negligence with respect to another defect unless it 
appears that, with the knowledge he had, under the 
circumstances he acted imprudently in using an ap- 


90. U.S.—Roberts v. Louisville & N. 

R. Co., C.C.A.Miss.. 111 F.2(i 826— 
Burnett v. Amalgamated Phos- 
phate Co., C.C.A,Fla., 96 F.2d 974, 
oertiorari denied 69 S.Ct. 163, 306 

U. S. 647, 83 L.Ed. 418. 

Cal.—Pollard v. Valley Ice Co., 138 
P. 699, 167 Cal. 11. 

Ga.—^Atlanta, B. & C. R. Co. v. Klng, 
189 S.B. 680, 65 Ga.App. 1—'Wil¬ 
liams V. Georgia Southern & F. R 
Co.. 121 S.E. 700, 31 Ga,App. 688. 
Kan.—Smith v. Beasley, 140 P. 892, 
92 Kan. 390. 

Ky.—Poole v. Lutz & Schmidt, 117 

S. W.2d 675, 273 Ky. 686—Louis- 
ville & N. R. Co. v. Morgan*s 
Adm'r, 9 S.W.2d 212, ,225 Ky. 447— 
Pickergill v. Nelson Creek Coal 
Co., 160 S.W. 936, 156 Ky. 203. 

La.—^Mitchell v. Travelers Indemnity 
Co., App., 21 So.2d 198. 

Mo.—^Russell V. Johnson, 160 S.W.2d 
701, 349 Mo. 267—Fisoher v. City 
of Cape Girardeau, 131 S.W.2d 621, 
345 Mo. 122—Mosely v. Sum, 130 
S.W.2d 465, 344 Mo. 969—Jenkins 

V. Wabash Ry. Co., 73 S.W.2d 1002, 
335 Mo. 748—Corby v. Mlssouri & 
Kansas Tei. Co., 132 S.W. 712, 231 
Mo. 417—Higgins v. Medart Pat¬ 
ent Pulley Co., App., 240 S.W. 252. 

- N.M.—Olguin V. Thygesen, 143 P.2d 
685, 47 N.M. 377. 

N.C.—Scott V. Western Union Tele- 
graph Co., 163 S.E. 413, 198 N.C. 
796. 

Pa.—Balley v. Alexander Realty Co., 
20 A.2d 764, 342 Pa. 362. 

Tenn.—Portune v. McGinn, 134 S. 

W. 2d 898, 23 Tenn.App. 604, re- 
hearing denied 139 S.W.2d 266, 24 
Tenn.App. 36. 

Tex.—City of Munday v. Shaw, Clv. 
App., 100 S.W.2d 766, error dis- 
mlssed—Brigman v. Holt & Bow- 
ers, Civ.App., 32 S.W.2d 220, error 
refused. 

39 C.J. p 869 note 82. 

Continuing work with knowledge of 
danger see supra $ 434. 


Cleaaiug glass 

Porter directed to handle and clean 
glass with Sharp edges must so 
handle the glass as to avoid injury 
to himself.—Davis v. Brown-Clough- 
ly Drug Co., Mo.App., 14 S.W.2d 533. 

91. Ark.—Trinity Farm Const. Co. 
V. Brannam, 82 S.W.2d 523, 190 
Ark. 1032. 

39 C.J. p 870 note 83. 

92. lowa.—Collins v. Burlington, C. 

R, & N. R. Co., 49 N.W. 848, 83 
lowa 846. 

Ky.—Hough & Spradlin Co. v. Clark, 
151 S.W. 28, 151 Ky. 61. 

Mo.—Russell Y. Johnson, 160 S.W.2d 
701, 349 Mo. 267—Braden v. Pried- 
erichsen Floor & Wall Tile Co., 15 

S. W.2d 923, 223 Mo.App. 700. 

Tt.—^Hartlgan v. Deerfield Lumber 
Co., 81 A. 259, 85 Vt. 133. 

39 C.J. p 871 note 84. 

93. Pa.—^Hoke v. Edison Light & 
Power Co., 130 A. 309, 284 Pa. 112. 

Va.—^Virginia Iron Coal & Coke Co. 

V. Munsey, 66 S.B. 478, 110 Va. 166. 
Puty of master to provide reason¬ 
ably safe appliances, machinery, 
and places for work see supra §§ 
201-203. 

94. Pa.—^Hoke y. Edison Light & 
Power Co., 130 A. 309, 284 Pa. 112. 

Duty of master to warn servant of 
dangers see supra §§ 262, 263. 

95. U.S.—Wellington v. Pelletler, 
Mass., 173 F. 908, 97 C.C.A. 458, 26 
L.R.A.,N.S., 719. 

Ala.—City of Mobile v. Reeves, 31 
So.2d 688, 249 Ala. 488. 

Me.—Sylvia v. Btscovitz, 189 A 419, 
135 Me. 80. 

Tex.—Galveston, H. & S. A R. Co. 
V. Hynes. 60 S.W. 624, 21 Tex.Civ. 
App. 34. 

39 C.J. p 871 note 86. 

Begnesting clgarette from chanffenr 
The mere fact that an employee of 
an automobile owner, while riding 
in an automobile operated by the 
owner's chauffeur, requested a cig- 
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arette which the chauffeur handed 
her shortly before the accident, will 
not preclude a recovery by the em¬ 
ployee, if the act were negligent, 
since a jury might conclude that the 
employee had a rlght to assume that 
an act such as the passing of a cig- 
arette is commonly performed by ex- 
perlenced chauffeurs while engaged 
in the operation of a car and may be 
accomplished without hazard.— 
Sylvia v. Etscovitz, 189 A 419, 136 
Me. 80. 

96. Da—Lewis v. A Moresl Co., 
App., 196 So. 70. 

ralUng from wagon 
A farm laborer who was trans- 
ported in wagon hauled by motor 
tractor was’ mot guilty of contribu¬ 
tory negligence precluding recovery 
for injuries sustained when he feli 
from wagon by start of tractor be- 
cause of failure to take proper pre- 
cautlon In holding himself in wagon 
where there was nothing for laborer 
to hold on to and he stood and bal- 
anced himself as well as he could.— 
Lewis V. A Moresi Co., supra 

97. Mass.—Haainah v, Connectlcut 
River R. Co., 28 N.E. 682, 164 
Mass. 529. 

39 C.J. p 871 note 87. 

98. N.J.—^Nestico v. Delaware, L. 
& W. R. Co., 133 A 83, 4 N.J.Misc. 
418. 

Ezplodlng bottle 

Knowledge of employee, who was 
injured when bottle of carbonated 
beverage exploded and hit him in 
the eye while employed by manufac- 
turer of carbonated beverage, that 
bottles might be broken by careless 
handling was not equivalent to 
knowledge that danger confronted 
him in the factory.—^Wood v. Canadi- 
an Imperial Dry, 6 N.E.2d 8, 296 
Mass. 80. 
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pliance.s® 

Rules and warnings for servanfs protecHon. The 
general rule is subject to the limitation that the 
servant has the right to assume that rules formulat- 
ed by the master for the protection of his servants 
in, the performance of their duties will be observed,! 
and also that warnings will be given to him, when 
a perilous situation arises, where the right to such 
warning is established by custom ^ 

The general rule has been applied where an em- 
ployee operated a grinding machine without a mask, 
at a time when a fan and exhaust pipes furnished to 
carry off dust were not functioning;^ where an en- 
gineer placed his hand in an automatic stoker with¬ 
out fully shutting off the steam;^ where an engine 
operator and foreman crossed a pit or plank which 
he knew to be loose and dangerous where an ex- 
perienced chauffeur operated a machine, the brakes 
of which he knew to be defective where a motor- 
man used a fuse furnished him which he knew to be 
defective and dangerous where a servant stepped 
upon a cover of a blow tank containing steam, hot 
water, and grease which cover went down with his 
weight;^ where a servant took shelter under a car 
during a storm,^ tripped over a foot scraper plainly 
visible outside the master's office,to used a defective 
ladder,ti or went upon a scaffold apparently and ob- 
viously in process of dismantlement where a tel- 
ephone lineman on descending a pole stepped on a 
grounded telegraph cable and grasped an iron brace 
with which the company^s wire was in contact, the 
insulation of the wire being worn off at the place 


of contact and the dangerous condition being obvi- 
ous to casual observation and where a window 
washer accustomed to the building and having had 
opportunity for inspection was precipitated to the 
ground and killed because the window sash to which 
he held pulled out.t^ 

Blasting, An experienced member of a railroad 
construction crew engaged in blasting operations 
must protect himself from the dangers incident 
thereto,t5 including the manner of setting off a 
blastte and the seeking of a place of safety during 
such operationst? unless his duties require him to 
remain at a dangerous place.ts 

Lasi dem chance. In accordance with the lasjt 
ciear chance doctrine, discussed supra § 423, recov- 
ery is not barred by the failure of the servant to 
take proper precautions for his safety where his 
position of perii was discovered in time to avoid 
injury to him by the use of ordinary care.^^ 

§ 455. - Duty of Servant to Give Warn¬ 

ings or Signals 

A servant who !n the course of his duties assumes a 
position of dangep is under a duty to use all avallable 
means to give a warning or signal thereof to his master 
and other servants. 

Where, in the performance of his duties, a serv¬ 
ant assumes a position of danger he is bound to use 
all available means to give a warning or signal 
thereof to his master and other servants, and may 
not recover for injuries caused by his failure to do 
so20 or by his failure to observe that his signals 


99. Tex.—El Paso Northeastern R. 
Co. V. Ryan, 81 S.W. 663, 36 Tex. 
Civ.App. 190. 

1. Mo.—Johnson v. Waverly Brlck 
& Coal Co., 205 S.W. 616, 276 Mo. 
42. 

39 C.J. p 871 note 88. 

2« Minn.—Magllani v. Minnesota 
Transfer R. Co.. 121 N.W. 636, 108 
Minn. 148. 

39 C.J. p 871 note 89. 

3. Pa.—Prlce v. New Castle Refrac- 
tories Co., 3 A.2d 418, 332 Pa. 607. 

4. Wis.—Hansen v. Campbell Laun- 
dry Co., 151 N.W. 262, 160 Wis. 
221 . 

6. Ark.—Chicago, R. I. & P. R. Co. 
V. Hicks, 198 S.W. 629, 131 Ark. 
693. 

e. N.T.—Marks v. Stolts, 160 N.T. 

S. 962, 165 App.Div. 462. 

Defective brakes aud lights 

Ark.—Trinlty Farm Const. Co. v. 
Brannam, 82 S.W.2d 623, 190 Ark. 
1032. 

7. Ind.—Merlca v. Ft Wayne & W. 

T. Tract. Co., 97 N.E. 192, 49 Ind. 
App. 288. 


8* 111.—^Nowakowski v. G. H. Ham- 
mond Co., 166 IlLApp. 533. 

9. Kan.—Carey v. Chlcago, R. I. & 
P. R. Co., 114 P. 197, 84 Kan. 274, 
46 L.R.A.,N.S., 877. 

10. Mo.—McGinnls v. Hydraulic 

Press Brlck Co., 169 S.W. 30, 261 
Mo. 287, L.R.A.1915F 683. 

11. Ga.—^Williams v. Georgia South¬ 
ern & F. R. Co., 121 S.B. 700, 31 
Ga.App. 700. 

Mo.—Mosely v. Sum, 13D S.W.2d 466, 
344 Mo. 969—Cristy v. Southwest 
Missouri R. Co., 110 S.W. 694, 181 
Mo.App. 266. 

12. 111.—Swlft V. Larson, 136 111. 
App. 93. 

13« Tenn.—^Memphis Cons. Gas & 
Electric Co. v. Simpson, 109 S.W. 
1166. 

14. Wash.—Brandon v. Globe Inv. 
Co., 184 P. 325, 108 Wash. 360, 10 
A.L.R. 286. 

15. Ky.—Louisvllle & N. R. Co. v. 
Morgan's Adm'r, 9 S.W.2d 212, 226 

I Ky. 447. 


16. Ky.—Hough & Spradlin Co. v. 
Clark, 161 S.W. 28, 151 Ky. 61. 

39 C.J. p 831 note 92 [a]. 

17. Ky.—Louisvllle & N. R. Co. v. 
Morgan's Adm'r, 9 S.W.2d 212, 225 
Ky. 447. 

18. Ky.—Louisvllle & N. R. Co. v. 
Morgan's Adm'r, supra. 

19. Mo.—Beal v. Chlcago, B. & Q. R. 
Co., 285 S.W. 482—Rashall v. St. 
Louis, 1. M. & S. R. Co.. 155 S.W. 
426, 249 Mo. 609. 

W.Va.—^Hudson v. Norfolk & W. Ry. 
Co., 146 S.B. 625, 106 W.Va. 43*7, 
certiorari denied 49 S.Ct. 481, 279 

U.S. 866, 73 L.Ed. 1004, rehearing 
denied 60 S.Ct. 79. 

39 C.J. p 871 note 91. 

20. 111.—Illinois Cent. R. Co. v. Bra- 
den, 128 Ill.App. 265. 

Mo.—Rittenhouse v. St. Louis-San 
Francisco R. Co., 262 S.W. 946, 299 
Mo. 199. 

S.C.—Hilton V. Southern Ry. Co., 7 
S.E.2d 161, 192 S.C. 476. 

39 C.J. p 871 note 93. 

Disobedience of rules or orders re- 
quiring servant to give warnings 
or signals see Infra S 469. 
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were not noticed.^^ The fact that the employee 
daes not realize his perii does not relieve him from 
the duty o£ giving such notice .22 Where, however, 
the servant has given due notice that he has as- 
sumed a position o£ danger, he has the right to as¬ 
sume that no movement which might resuit in inju- 
ry to him will be made without giving him timely 
notice and where a servant is injured through 
the negligence o£ another servant in disobeying in- 
structions given by the servant who was injured, 
and the instructions given were plain, the injured 
servant is not necessarily guilty of contributory 
negligence in £ailing to make the other servant un- 
derstand or compreliend the instructions.^^ 

§ 456. - Application of Rules 

a. Servants on or about cars or locomo- 

tives 

b. Servants operating hand cars, veloci- 

pedes, tricycles, or speeders 

c. Servants working on or near railroad 

tracks 

d. Servants Crossing tracks or yards 

e. Servants working on or about eleva- 

tors 

f. Servants working in or about mines 

g. Servants working about unguarded 

holes 


a. Servants on or about Cars or Locomotives 

(1) In general 

(2) Going between or under cars or en- 

gines 

(3) Guarding against obstructions on or 

near track 

(1) Tn General 

A servant on or about a car or locomotive must take 
such precautions against known or obvious dangers in- 
herent in the work in which he is engaged as an ordi- 
narily prudent man wouid take under the same or similar 
circumstances. 

In accordance with the general rules discussed 
supra § 454, a servant on or about a car or locomo- 
tive must take such precautions against known or 
obvious dangers inherent in the work in which he 
is engaged as an ordinarily prudent man wouid 
take under the same or similar circumstances, and 
if injuries resuit from a neglect of this duty, there 
may be no recovery,^^ especially where the servant 
has placed himself in a position where his perii 
may not be easily discovered,26 and the duty of tak- 
ing such care is a continuing one.27 Nevertheless, 
in the performance of his duties such a servant is 
entitled to assume that rules or directions for the 
performance of the work by others engaged in the 
Service will be complied with, and he is under no 
obligation to take precautions which are unneces- 
sary if the rules or directions have been complied 
with, 2 8 or to guard against unanticipated dangers,^9 


21. Mo.—Giatio v. St. Louis & S. 
F. R. Co., 111 S.W. 1183, 132 Mo. 
App. 368. 

39 C.J. p 872 note 94. 

22. Mo.—Rittenhouse v. St. Louis- 
San Francisco Ry. Co., 252 S.W. 
945, 299 Mo. 199. 

23. La.—Cross v. Lee Lumber Co., 
57 So. 631, 130 La. 66. 

Mo.—Nelson v, Heine Boiler Co., 20 
S.'W.2d 906, 323 Mo. 826. 

24. 111.—Casey v. Siegel, 174 111. 
App. 666. 

25. U.S.—Baltimore & O. R. Co. v. 
Berry, Mo., '52 S.Ct. 610, 28.6 U.S. 
272, 76 L.Ed. 1098—New York, C 
& St. L. R. Co. V. Boulden, C.C.A. 
Ind., 68 F.2d 917, certiorari denied 
53 S.Ct. 785, 289 U.S. 753, 77 L.Ed. 
1498. 

39 C.J. p 872 note 1. 

A conductor standing* on the stir. 
rup of a bos car, preparatory to 
aliffhting at a station, is chargeable 
with knowledge of what he saw or 
could have seen, although he is not 
reguired to look in any particular 
direction at any particular time or to 
keep his eyes riveted on any particu¬ 
lar spot.—^New York, C. & St. L. R. 
Co. V. Boulden, supra. 


G-uard ohalns 

Engineer and fireman have Joint 
duty of keeping in place guard 
chains between locomotive and ten- 
der.—Erie R. Co. v, Lindquist, C.C. 
A.Pa., 27 F.2d 98. 

Precautions at Crossing 

(1) A train conductor standing on 
the running board of the tender, in 
the daytime, at a highway Crossing 
being iised by steady stream of traf- 
fic, to protect train and warn others 
of its approach, was guilty of con¬ 
tributory negligence in failing to see 
that engineer gave Crossing signals 
or stopped train and to signal en¬ 
gineer or fireman to reduce speed, if 
train was traveling too rapidly, or in 
voluntarily placing himself in such 
position that he could not give such 
signals.—Hilton v. Southern Ry. Co., 
7 S.E.2d 161, 192 S.G. 476. 

(2) A railroad employee riding in 
an automobile in the course of his 
duties was bound, at a Crossing, to 
watch out for and avoid trains op- 
erated in the usual way, regardless 
of whether he had actual knowledge 
of his imminent danger or the al- 
leged negligence of the engineer, 
of the train with which the automo¬ 
bile collides.—Southern Ry. Co. v. 
Melton, 198 So. 588, 240 Ala. 244. 
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Watching switohed cars 

Switch engine crew and foreman 
were required in exercise of care to 
watch switched cars to avoid inju¬ 
ries from a collision.—Atlantic Coast 
Line R. Co. v. Russell, 111 So. 753, 
215 Ala. 600. 

26. Ark.—Mitchell v. Chicago, R. I. 
& P. R. Co., 151 S.W. 620. 105 Ark. 
364. 

27. Ala.—Southern Ry. Co. v. Mel¬ 
ton, 198 So. 588, 240 Ala. 244. 

28. U.S.—Ballard v. Atchison* T. & 
S. P. R. Co., C.C.A.Tex., lOO F.2d 
162. 

Ala.—Southern Ry. Co. v. Fisher, 74 
So. 680, 199 Ala. 377. 

Mo.—^Lewis v. Wabash R. Co., 121 
S.W. 1090, 142 Mo.App. 585. 

Utah.—Miller v. Southern Pac. Co., 
21 P.2d 865, 82 Utah 46, certiorari 
denied Southern Pac. Co. v. Miller, 
64 S.Ct. 207, 290 U.S, 697, 78 L.Ed. 
600. 

39 C.J. p 873 note 3. 

Brakemau riding on top of car had 
right to presume engineer wouid 
exercise reasonable care for his safe- 
ty.—Gulf, M. & N. R. Co. v. Walters 
134 So. 831, 161 Miss. 313. 

29. Cal.—^Hackley v. Southern Pac. 
Co., 45 P.2d 447, 6 Cal.App.2d 611, 
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or to do an act to prevent or minimize his injuries, 
if his efforts will be unavailing.30 

(2) Going between or under Cars or Engines 

A railroad employee is bound to exercise such care as 
a reasonably prudent man wouid exercise under the same 
or like circumstances In the performance of dutles which 
require him to go between or under cars or engines, as 
by giving notice of his position. 

Employees of railroad companies, whose duties 
require thcm to go between or under cars or en¬ 
gines, are bound to exercise such care as reasonably 
prudent men wouid exercise under the same or sim- 
ilar circumstaiices.31 An employee is chargeable 
with such contributory negligence as will bar a re- 
covery for injuries sustained where, without giving 
notice to other proper employees of the dangerous 
position he has assumed, he goes between cars to 
make couplings or to uncouple them or to make re- 
pairs or to discharge other duties,32 or where he 
goes under cars^S or engines^^ to inspect or repair 
thcm,35 or to clean out ash pans,36 unless it is ac- 
tually known by such other employees that he is in 
such a position of danger,37 and in such a case he 
has a right to rely on the assurance of a foreman 
or superior employee that a proper signal or warn- 
ing of his dangerous position has been given.38 

Neverthelcss, the servant has the right to assume 
that the company will conduct its business with rea- 
sonable regard to its rules and with reasonable care 
for his safety while in the performance of his duties 


in coupling and uncoupling cars;39 and, where the 
servant has given due notice that he has assumed a 
position of danger, he has the right to assume that 
no movement will be made of the car under which 
he is working without notice to him, and he is not 
guilty of contributory negligence in assuming any 
position which is necessary or convenient for the 
doing of the work in which he is engaged,^^ and 
it has been held that a brakeman is not under an ab¬ 
solute duty to stop, look, and listen before Crossing 
between cars to another track merely because the 
track is a place of danger.'^^ It has also been held 
that it is not contributory negligence for a car re- 
pairer to go under cars while standing on sidetracks 
where they are repaired, without stationing anyone 
to watch for approaching trains, if it is known to 
the yardmaster that repairs are to be made there.'^^ 
A car repairer who properly places signal flags be¬ 
fore going under cars to make repairs cannot be 
held guilty of contributory negligence where' he is 
injured by a train on another track striking the cars 
under which he was working, they being too close 
to the switch to be clean^^s 

(3) Guarding against Obstructions on or 
near Track 

Railroad employees engaged In the operation of cars 
or trains, such as engineers, firemen, motormen, conduc- 
tors, brakemen, and others, are bound to look out for, 
and guard against, obstructions or erections on, near, or 
over Ihe track. 


certiorari denied Southern Pac. Co. 
V. Hackley, 56 S.Ct. 153, 296 U.S. 
630, 80 L.Bd. 447. 

La.—^Williams v. W. P. Pickering' 
Lumber Co., 52 So. 167, 125 La. 
1087, 136 Am.S.R. 365, 19 Ann. 
Cas. 1224. 

Mo.—Missouri, K. & T. R. Co. v. 
Gray, 120 S.W. 527. 56 Tex.Civ. 
App. 61. 

Sanger caused. by aocideut 

Although a rule requires trains to 
aproach time-table stations under 
control, "expecting to find the main 
track occupiod,” the engineer of the 
second sectaon of a train is not 
chargeable with knowledge that the 
front section is there, when, but for 
an accident, unknown to him, it 
wouid have passed on before his ar- 
rival.—Louisville «Sc N. R. Co. v. 
Mothershed, 26 So. 10. 121 Ala. 650. 
TTnexpected emergeucy stop of traiu 
La.—Williams v. W. R. Pickering 
Lumber Co., 62 So. 167, 125 La. 
1087, 13i6 Am.S.R. 365, 19 Ann.Cas. 
1224. 

30. U.S.—Searfoss v. Lehigh Valley 
R. Co., C.C.A.N.T.. 76 F.2d 762. 
Frotestlug speed of motor car 
Track repairman riding on rail¬ 


road motor car when it struck sta- 
tlonary train has been held under 
no duty to protest against excessive 
speed if driver of motor car wouid 
not have heeded protest, with re- 
spect to contributory negligence, it 
being ability to act to prevent or 
minimize injuries that imposes duty 
on plaintiff to give warning or make 
protest.—^Searfoss v. Lehigh Valley 
R. Co., supra. 

31. Mich.—MeCauley v. Michigan 
Cent. R. Co., 132 N.W. 610, 167 
Mich. 230. 

Va,—Southern R. Co. v. Simmons, 55 
S.E. 459, 105 Va. 651. 

39 C.J. p 873 note 4. 

32. Mo.—Rittenhouse v. St. Louis- 
,San Francisco R. Co., 252 S.W. 945, 
299 Mo. 199. 

39 C.J. p 873 note 6. 

33. Ark.—St. Louis, I. M. & S. R. 
Co. V. Dupree, 105 S.W. 878, 84 
Ark. 377, 120 Am.S.R. 74. 

39 C.J. p 873 note 6. 

34. lowa.—Gibson v. Burlington, C. 
R. & N. R. Co., 78 N.W. 190, 107 
lowa 596. 

39 C.J. p 873 note 7. 

35. W.Va.—Seldomridge v. Chesa- 
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peake & O. R. Co., 33 S.E. 293, 46 
W.Va. 569. 

30. W.Va.—Seldomridge v. Chesa- 
peake & O. R. Co., supra. 

37. Ark.—St. Louis, I. M. & S. R. 
Co. V. Dupree, 105 S.W. 878, 84 
Ark. 377, 120 Am.S.R. 74. 
Bailroad bound by brake2nan’9 
knowledge of employee's perii be¬ 
tween cars.—Rose v. St. Louis-San 
Francisco Ry. Co., 289 S.W. 913, 316 
Mo. 1181. 

38- 111.—^Walaite v. Chicago, R. I. & 
P. Ry. Co., 33 N.E.2d 119, 376 111. 
69. 

39. Va.—Southern R. Co. v. Sim¬ 
mons, 65 S.E. 459, 105 Vo. 651. 

39 C.J. p 873 note 11. 

40. La.—Cross v. Lee Lumber Co., 
67 So. 631, 130 La. 66. 

39 C.J. p 873 note 12. 

41. N.C.—Rigsbee v. Atlantic Coast 
Line R. Co., 129 S.E. 580, 190 N.C. 
231. 

42. lowa.—Berry v. Central R. Co., 
40 lowa 664. 

43. U.S.—Chicago Terminal R. Co. 
V. Stone, Ind., 118 F. 19, 55 C.C.A. 
187. 

39 C.J. P 873 note 14. 
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Railroad employees engaged in the operation of 
cars or trains, such as engineers, firemen, motor- 
men, conductors, brakemen, and others, are Tx>und 
to look out for, and guard against, obstructions or 
erections on, near, or over the track, the existence 
and the dangerous nature of which are known to or 
should be known to them in the exercise of ordi- 
nary care, and if such an employee neglects his duty 
in this regard he is chargeable with contributory 
negligence, barring a recovery for injuries sus- 
tained,^^ as where by reason of his failure to exer¬ 
cise such care a brakeman riding on the top of a 
freight car is injured by an overhead bridge,^5 or 
where an employee fails to look out for signals for 
the safety of the train as well as for himself, and is 
injured by an obstruction near the track.^® 

On the other hand, if the employee makes a rea- 
sonable effort to avoid injury from an obstruction 
over the track which he knew to be dangerous he is 
not chargeable with contributory negligence.’^'^ So 
also, if the employee is injured -by an obstruction 
negligently placed too near the track, a recovery for 
the injury so sustained is aiithorized where he had 
no knowledge of the obstruction or the danger inci¬ 
dent thereto and was not chargeable with such 
knowledge under the circumstances and surround- 
ings;4^ and he is not chargeable with such knowl¬ 
edge unless the defect or danger is so obvious that 
reasonable observation would have brought it to his 
notice^^ or unless he has been warnedi of it.®^ 
Where a motorman fails to see a car standing on 


the track by reason of the confusing effect of the 
headiight of a car coming on a parallel track, and 
is injured in consequence, he is not chargeable with 
negligence in failing to slacken speed because of 
the effect of the headiight of the other car.^i 

b. Servants Operating Hand Cars, Velocipedes, 
Tricycles, or Speeders 

Railroad employees who operate hand cars, velool- 
pedes, tricycles, or speeders must take such precautions 
against the obvious hazards of the work in hand as an 
ordinarily prudent man would take under the same or 
similar circumstances, and generaiiy are chargeable with 
contributory negligence If they fail to do so. 

Railroad employees who operate hand cars, veloc¬ 
ipedes, tricycles, or speeders in the course of their 
duties for the railroad are bound to take such pre¬ 
cautions against the obvious hazards of the work 
in hand as would be taken by ordinarily prudent 
men under the same or similar circumstances, and 
generaiiy are chargeable with contributory negli¬ 
gence if they fail to take such precautions,52 It is 
their duty to keep a lookout for trains or cars53 
and to get their cars or vehicles and themselves 
^ out of the way.®^ It is also their duty to keep a 
lookout for other vehicles at a crossing.^s In the 
absence of statute, such an employee is chargeable 
with contributory negligence, barring a recovery for 
injuries sustained, if, after seeing an approaching 
train, he has sufficient time and opportunity to leave 
a hand car on which he is riding and go to a place 
of safety,56 or to remove the hand car from the 


44- Ala,—^Louisvllle & N. R. Co. v. 
Fitzgerald, 49 So* 860, 161 Ala, 
S97. 

lowa.—^Bruckshavr v. Chicago, R. I. 
& P, Ry. Co., 156 N.W. 273, 173 
lowa 207. 

89 C.J, p 873 note 16. 

45. Ala.—SchlafE v. Louisville & N. 
R. Co., 14 So. 106, 100 Ala. 377. 

—^Wallace v. Central Vermont R. 
Co., 18 N.T.S. 280. 

Ta.—^Haffner v. Chesapeake & O. Ry. 

Co., 31 S.B. 899, 96 Va. 628. 

89 O.J. p 873 note 16 [a]. 

46. Md.—^Northern Cent R. Co; v. 
State, 83 A. 396, 117 Md. 482. 

47. Ry.—Louisvllle & K. R. Co. v. 
Cooley, 49 S.W. 339, 20 Ky.L». 1372. 

39 C.J. p 874 note 17. 

48. R.I.—^Whipple v. New York, N. 
H. & H. R. Co., 35 A 305, 19. R. 
r. 687, 61 Am.S.R. 796. 

39 C.J. p 874 note 18, 

49. R.I.—■Wliipple V. New York, N. 
H. & H. R. Co., supra. 

39 C.J. p 874 note 19. 

60. R.I.—Whipple v. New York, N. 
H. & H. R. Co., supra. 


5L, Mo.—Kinney v. Metropolitan St. 

R. Co., 169 S.W. 23, 261 Mo. 97. 

39 C.J. p 875 note 21, 

52, ' Kan.—Palmer v. Midland Val- 
ley R. Co„ 235 P. 853, 118 Kan. 
507. 

Va.—Southern Ry. Co. v. Chadwick, j 
132 S.E, 191, 144 Va. 443. 

39 C.J. p 876 note 24. 

Imminence of danger 
Pact that hand car was out of re- 
pair, and that wheels were out of 
alignment and that one was bent, 
and that wheels sometimes had ten- 
dency to climb rails and leave track, 
did not make danger confrontlng em¬ 
ployee so obvious, Imminent, and Im- 
mediately threatenlng as to make it 
imprudent for him to continue work, 
defeating recovery for injury.—^Pal¬ 
mer V. Midland Valley R, Co., 236 
P. 853, 118 Kan. 507. 

53. N.Y.—^Rocco v. Lehigh Valley 
R. Co., 181 N.B. 11, 259 N.Y. 61, 
reversed on other grounds 53 S.Ct. 
343. 288 U.S. 276, 77 L.Ed. 743. 

39 C.J. p 875 note 25. 

A person in charge of railroad mo. 
tor car is required to take notice of 
and anticipate running of trains on 
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same track.—Nelson's Adm’x v. 
Southern Ry. Co., 194 S.W.2d 518, 
302 Ky. 243. 

Duty of foreman 

A railroad section foreman who is 
riding on a motor car, operated by 
another member of the crew, and 
who is riding in a position near the 
front of the car and ahead of the 
operator, Is under a duty to keep 
a lookout, and he is not relieved of 
this duty even though the operator 
is rightfully operating the car.— 
Wiggins V. Powell, C.C.A.Fla., 119 
F.2d 751, certiorari denied Powell v. 
Wiggins, 62 S.Ct. 94, 314 TJ.S. 649, 
86 L.Ed. 620. 

54, U.S.—Deere v. Southern Pac. 
Co., C.C.A.Or., 123 P.2d 438, cer¬ 
tiorari denied 62 S.Ct. 916, 316 U. 
S. 819, 86 L.Ed. 1217. 

39 C.J. p 875 note 26. 

55, Minn.—^Westover v. Chicago, M., 
St. P. & P. Ry. Co., 266 N.W. 741, 
opinion supplemented 267 N.W. 
427, 197 Minn. 194. 

56, Mo.—^Williamson v. Wabash R. 
Co., 122 S.W. 1113, 139 Mo.App. 
481. 

39 C.J. p 876 note 27. 
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track:,57 and fails to do so, or if he runs a hand car 
into a deep cut without sending a man ahead to 
warn a train about due,58 or runs a railroad motor 
car around a curve without sending a member of 
the crew ahead to ascertain whether the track is 
ciear, as required by a rule of the company.59 Jt 
has also been held contributory negligence to start 
out on a speeder before an engine which the em- 
ployee knows is only two miles behind.^0 How- 
ever, under the Federal Employers' Liability Act, 
45 U.S.C.A. § 51, et seq, the act of such a servant in 
exposing himself to injury by attempting to remove 
a motorcar from in front of an approaching train 
does not necessarily defeat a recovery, but it may 
reduce the amount of damages.s^ 

Relimce on care of railroad or oiher sermnts, 
Employees operating hand cars and other similar 
vehicles have the right to assume that fellow em¬ 
ployees will exercise care in the performance of 
their duties connected with the operation of such 
cars or vehicles®^ and that the operators of an ap¬ 
proaching train or car will exercise reasonable care 
to avoid injuring them.63 A section foreman riding 
on a hand car may assume that trainmen will obey a 
rule requiring that, when torpedoes are placed on 
the track, a flagman be stationed on the track to 
warn those approaching, and may assume that there 
are no torpedoes on the track, when he sees no 
flagman, regardless of the object of the rule.^^ A 
section hand, who is traveling on a hand car which 


is in charge of the foreman, and who looks and 
listens for an approaching train but does not see 
one, is not negligent in continuing on the car.®5 

Applying the last ciear chance doctrine, discussed 
supra § 423, if the company could, by the exercise 
of ordinary care, have discovered the servant in 
time to avoid injuring him,®6 or could, by the exer¬ 
cise of ordinary care, have avoided the injury after 
discovering the servantes position of perii, the 
servant may recover notwithstanding his own neg¬ 
ligence unless he was not in a position from which 
he could not extricate himself and was negligent 
after becoming aware of his danger.^S 

c. Servants Working on or near Railroad Tracks 

(1) In general 

(2) Section hands, trackmen, etc. 

(3) Watchmen, flagmen, or gatemen 

(1) In General 

An employee working at his post of duty on or near 
a railroad track must exercise such care for his safety as 
the danger of the surroundings wouid suggest to a man 
of ordinary prudence and as the proper attention to his 
duties wiii permit. 

An employee working at his post of duty on or 
near a railroad track is not held to the same meas- 
ure of diligence in looking out for, and taking pre- 
cautions against, approaching trains as a traveler 
about to cross the track,69 but he must exercise 
such care for his safety as the danger of the sur- 


67. Wash.—Cooney v. Great North¬ 
ern R. Co., 37 P. 438, 9 Wash. 292, 
89 C.J. p 876 note 28. 

5& U.S.—Goodlett v. Louisvllle & 
N.‘r. Co., Tenn., 7 S.Ct. 1254, 122 
U.S. 391, 30 L.Ed. 123. 

89 C.J. p 876 note 29. 

59. Ky.—^Nelson^s Adm'x v. South¬ 
ern Ry. Co., 194 S.W.2d 618, 302 
Ky. 243. 

60. Ark.—St. Louls, I. M. & S. R. 
Co. V. Lawrence, 162 S.W. 1002, 
106 Ark. 32. 

61. Ga.—Southern Ry. Co. v. New- 
man, 199 S.E. 763, 187 Ga. 132, fol- 
lowed in Southern Ry. Co. v. New- 
man, 199 S.E. 765, 187 Ga. 136. 

62. Ga.—Southern Ry. Co. v. Heat- 
on, 6 S.B.2d 339, 61 Ga,App. 386. 

Tex.—Texas & P. Ry. Co. v. L»ewis, 
Civ.App., 26 S.W. 873. 

Openins* switch 

If a fellow employee was negll- 
gent in opening switch for motor 
car on which plaintiif employee was 
riding and signaling it to proceed 
and in continuing to maintain that 
signal in effect when gondola car 
was rapidly approaching from near 
distance, negligent failure of plain- 
titf to observe the rapid approach of 


the gondola car wouid not bar re¬ 
covery.—Hutchins v. Akron, C. & T. 
R, Co., C.C.A.Ohio, 162 F.2d 189. 
Rellaxice on snbordlnate to keep look- 
ont 

Operator of track car who was 
foreman of mowiiig crew which to- 
gether with conductor pilot occupied 
track car which collided with auto- 
mobile at highway Crossing has been 
held not guilty of primary negli¬ 
gence in failing to observe approach¬ 
ing automobile so as to preclude 
his recovery for injuries sustained, 
where railroad’s rules required sub- 
ordinates as well as foreman to keep 
lookout, and foreman could reason- 
ably rely on subordinate to keep 
lookout for approaching vehicles.— 
Westover v. Chicago, M., St. P. & P. 
Ry. Co., 266 N.W. 741, opinion sup- 
plemented 267 N.W. 427, 197 Mlnn. 
194. 

63. S.C.—Covington v. Atlantic 

Coast Line R. Co., 155 S.E. 438, 168 
S.C. 194, certiorari denled Atlantic 
Coast Line R. Co. v. Covington, 51 
S.Ct. 33, 282 TJ.S. 858, 75 L.Ed. 769. 

64. Tex.—Galveston, H. & N. R. Co. 
V. Murphy, 114 S.W. 443, 62 Tex. 
Civ.App. 420. 

65. lowa.—Canfield v. Chicago, R. L 
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& P. R. Co., 121 N.W. 186, 142 lowa 
658. 

39 C.J. p 876 mote 31. 

66. Mo.—Payne v. Missourl Pao. R. 
Co., 79 S.W. 719, 105 Mo.App. 166. 

39 aj. p 876 note 34. 

67. Mo.—Lynch v. Chicago & A. Ry. 
Co., 106 S.W. 68, 208 Mo. 1. 

39 C.J. P 876 note 35. 

68- U.S.—Deere v. Southern Pao. 
Co., C.C.A.Or., 123 F.2d 438, ceJ^* 
tlorari denied 62 S.Ct 916, 315 U. 
S. 819, 86 L.Ed. 1217. 

Railroad employee’s error of jndg- 
ment in attempting to remove mo¬ 
tor car from path of approaching 
train wouid not convict him of such 
recklessness as to preclude a re¬ 
covery.—Moran v. Atchison, T. & S. 
P. Ry. Co., 48 S.W.2d 881, 330 Mo. 
278, certiorari denied Atchison, T. & 
S. P. R. Co. V. Moran, 53 S.Ct 21, 
287 U.S. 621, 77 L.Ed. 639. 

69. Ark.—St. Louis, I. M. & S. Ry, 
Co. V. Jackson, 93 S.W. 746, 78 
Ark. 100, 6 L.R.A..N.S., 646, 8 Anm 
Cas. 328. 

Mont.—^Neary v. Northern Pac. By. 
Co., 97 P. 944, 37 Mont 461, 19 L. 
R.A.,N.S„ 446. 

39 C.J. p 876 note 39. 
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roundings would suggest to a man of ordinary pru- 
dence and as the proper attention to his duties will 
permit, and, as a general rule, if he fails in this duty 
by reason of which he sustains injuries, there can 
be no recovery there for.'^0 However, this principle 
applies only when the action caitsing the injury is 
one naturally to be expected and not one of such an 
unusual character as to deprive the servant of the 
opportimity to protect himself,'^! although it has 
been held that a custom of certain trains to use the 
main line on ali occasions does not excuse an em- 
ployee for failing to exercise ordinary care in walk- 
ing on a side track on the approach of such a 
train.*^^ 

In exercising such care the employee is entitled 
to act on the assumption that rules provided by the 
master for the protection of his servants in the 
performance of their duties will be observed'^3 and 
also that warning will be given where a perilous 
situation arises, where it is customary to give such 
warningJ^ Where he is given to understand ex- 
pressly or by custom that he may depend on being 
warned, he may then relax the vigilance which oth- 
erwise he must exercise tiut it has been held that 
the duty to warn the servant does not justify him 
in relying wholly thereon and that he is not relieved, 
as a general rule, from a reasonable use of his 
senses to ascertain the approach of an engine or 
carsJ® 


(2) Section Hands, Trackmen, Etc. 

Section hands, trackmen, and yardmen working on or 
near the railroad tracks are bound to exercise such care 
In looking out for, and taking precautions for their own 
safety against, approaching trains, cars, or engines as 
the danger of the surroundings would suggest to an ordi- 
narlly prudent man and as the proper attention to their 
duties will permit. 

While it has been held that section hands, track¬ 
men, and yardmen working on or near the tracks 
or in the yards of a railroad company are not 
chargeable with the same measure of diligence in 
looking out for, and taking precautions against, ap¬ 
proaching trains, cars, or engines, as travelers about 
to cross the track,^7 they are nevertheless bound to 
exercise such care for their own safety as the dan¬ 
ger of the surroundings would suggest to an ordi- 
narily prudent person and as the proper attention 
to their duties will permit; if they fail in this duty 
they will, in general, be barred from a recovery for 
injuries resulting therefrom.'^^ The degree of care 
to be observed must be determined by the facts and 
circumstances of the particular case.*^® 

Except in so far as the rule may be modified or 
limited by a custom of the company to give signals 
or warnings of approaching trains,80 it has general- 
ly been held to be the duty of this class of employees 
to keep a lookout for trains, cars, or locomotives, 
and to keep out of their way,si whether the trains 


70. Mass.—^Hanley v. Boston & M. 
R. R., 190 N.E. 501, 286 Mass. 390, 
certiorari denied Boston & M. R. 
R. V. Hanley, 55 S.Ct. 112, 293 U.S. 
597, 79 L.Ed. 690—Mnrphy v. Bos¬ 
ton & M. R. R., 190 N.E. 501, 286 
Mass. 390, certiorari denied Bos¬ 
ton & M. R. R. V. Murphy, 55 S.Ct. 
112, 293 U.S. 597, 79 L.Ed. 690. 

Mo.—Karr v. Chicago, R. I. & P. Ry. 
Co.. 108 S.W.2d 44, 341 Mo. 536— 
Landes v. Thompson, 148 S.W.2d 
78, 235 Mo.App. 772. 

Mont.—Neary v. Northern Pac. Ry. 
Co., 97 P. 944, 37 Mont. 461, 19 L. 
R.A.,N.S., 446. 

Chio.—Hili V. Pere Marquette R. Co., 
20 Ohio Cir.Ct, N.S., 236. 

39 C.J. p 876 note 40. 

A strike guard whose employment 
requires him to attend to other du¬ 
ties not connected with the track or 
moving trains, is required to exer¬ 
cise only ordinary care to keep out 
of the way of trains.—Louisville & 

N. R. Co. V. Bryanfs Adm’r, 285 S. 
W. 245, 215 Ky. 401. 

71. Mo.—^Kippenbrock v. Wabash R. 
Co., 194 S.W. 50, 270 Mo. 479. 

39 C.J. P 877 note 41. 

72. Miss.—Morehead v. Tazoo & M. 
Y. R. Co., 36 So. 151, 84 Miss. 112. 

73. Minn.—Ploain v. Chicago, M. & 


St. P. R. Co., 111 N.W. 957, 101 
Minn. 113. 

Tex.—Galveston, H. & S. A. R. Co. v. 
Conuteson, 111 S.W. 187, 51 Tex. 
Civ.App. 1. 

74. Tex.—Galveston, H. & S, A. R. 
Co. V. Hynes, 50 S.W. 624, 21 Tex. 
Civ.App. 34. 

39 C.J. p 877 note 43. 

75. Ark.—St. Louis-San Francisco 
Ry. Co. V. Pine, 44 S.W.2d 340, 184 
Ark. 940, certiorari denied 52 S. 
Ct. 502, 286 U.S. 552, 76 L.Ed. 1287. 

Mass.—Heaney v. Boston El. R. Co., 
98 N.E. 89, 211 Mass. 467. 

76. Mass,—Santore v. New York 
Cent. & H. R. R. Co., 89 N.E. 619, 
203 Mass. 437, 

77. Minn.—Ploan v. Chicago, M. & 
St. P. R. Co., 111 N.W. 957, 101 
Minn. 113. 

39 C.J. p 877 note 46. 

78. U.S.—Kurn v. Stanfleld, C.C.A. 
Mo., 111 F.2d 469—Jacobson v. 
Chicago, M., St. P. & P. R. Co., C. 
C.A.Minn., 66 P.2d 688. 

Colo.—Denver & S. L, Ry. Co. v. 

Bedard, 36 P.2d 770, 95 Colo. 364. 
N.H.—Sweeney v. Boston & M. R. R., 
175 A. 243, 87 N.H. 90, certiorari 
denied 55 S.Ct. 638, 294 U.S. 728, 
79 L.Ed. 1258. 
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Pa.—Magyar v. Pennsylvania R. Co., 
144 A. 765, 294 Pa. 585. 

39 C.J. p 877 note 47. 

Oar checker steppiug on brake shoe 
Ga.—Gay v. Osteen, 192 S.E. 539, 56 
Ga.App. 224. 

79. Colo.—Sagara v. Chicago, R. I. 
& P. R. Co., 144 P. 881, 58 Colo. 
236. 

La.—Barnes v. Red River & G. R. 

R., 128 So. 724, 14 La.App. 188. 

39 C.J. p 878 note 48. 

80. Mass.—Heaney v. Boston El, R. 
Co., 98 N.E. 89, 211 Mass. 467. 

81. U.S.—Jacobson v. Chicago, M., 
St. P. & P. R. Co., C.C.A.Minn., 66 
F.2d 688—Reynolds v. New York, 

O. & W. Ry. Co., C.C.A.N.Y., 42 

P. 2d 164. 

lowa.—^Hamilton v. Chicago, B, & Q. 

R. Co., 234 N.W. 810, 211 lowa 924. 
Mo.—Preeman v. Terminal R. Ass'n 
of St. Louis, 107 S.W.2d 36, 341 
Mo. 288—Goodwin v. Missouri Pac. 
R. Co., 72 S.W.2d 988, 335 Mo. 398 
—Martin v. Wabash Ry. Co., 30 S. 
W.2d 735—^Voorhees v. Chicago, R. 
I. & P. Ry. Co., 30 S.W.2d 22, 325 
Mo. 835, 70 A.L.R. 1106. 

N.H.—Sweeney v. Boston & M. R. R., 
174 A. 676, 87 N.H. 90, certiorari 
denied 55 S.Ct. 638, 294 U.S. 728, 
79 L.Ed. 1258. 



56 C.J.S. 


MASTER AND SERVANT 


§ 456 


are extras or on scheduled runs^^ or whether they 
are reported on time or are not immediately expect- 
ed,83 The character of the work itself, it has been 
said, is a warning to be on the lookout.s^ An em- 
ployee engaged in this line of work should not place 
himself in a position where he cannot see an ap- 
proaching train or permit himself to become so 
engrossed in his work as to prevent him from pro- 
tecting himself.85 

Right to warnings or sigmls as affected hy nile^ 
custom or statute. Section hands, trackmen, and 
yardmen at work on or near the tracks or in the 
yard of a railroad company are entitled to assume 
that signals or warnings of the approach of trains, 
engines, or cars will be given where it is the rule 
or custom of the company to give such signals or 
warnings and in default of a compliance by the 
company with the duty so imposed they should be 
notified that for the time being they must rely on 
their own senses for protection.^'^ 

^ - r ' % ^ 

Nevertheless actual knowledge on the part of the 
servant will excuse a failure to give a warning or 
signal;SS and the right to warnings or signals may 
be waived by knowledge that the customary duty of 
giving thcm is not being performed and by accept- 
ance of the risk without objection.89 Moreover, a 
section hand cannot rely on a warning signal being 


given where he is not in a position to avail himself 
of it.90 Section hands are not entitled to rely on 
statutory Crossing signals as the statute imposes this 
duty only in favor of persons Crossing or intending 
to cross a public highway;^! nor are they entitled 
to rely on other warning signals which are not in- 
tended for the class of employees to which they 
belong.92 

Last ciear chance or humanitarian doctrine. It 
has been held that the last ciear chance or humani¬ 
tarian doctrine discussed supra § 423, cannot be ap- 
plied with as much strictness to section hands or 
trackmen as to passengers and strangers^s and that 
the doctrine does not apply where the trainmen 
could not have averted the accident at any time be- 
fore its occurrence, the negligence of the employee 
being operative up to the very instant of the acci- 
dent.94 If an engineer sees a section hand or track- 
man and has reason to believe that he will step off 
the track there is nothing, in his remaining until 
the last moment, to suggest to the engineer tha,t he 
is oblivious of danger,®5 since an engineer ap- 
proaching employees working on the track may rely 
on the fact that they often remain on the track until 
the train is dangerously close and then by a quick 
step put themselves out of danger,96 and may as¬ 
sume that they will do so;^'^ and he is not required 
to stop his train until the workman is discovered in 


Pa,—Magyar v. Pennsylvania R. Co., 
144 A. 765, 294 Pa. 685. 

Vt.—Zuverino v. Boston & M. R. Co., 
143 A. 308, 101 Vt. 261. 

39 C.J. p 878 note 50. 

Bule not appUcaMe 

Pederal rule that railroad yard and 
track employees must look out for 
trains would not apply in action un¬ 
der Federal Bmployers’ Liahility Act 
for injuries sustained hy freight 
check clerk when freight truck, be- 
ing pulled by tractor through tun- 
nol connecting railroad station and 
freight room, collided with parked 
frelght trucks between which clerk 
was standing, since clerk was in 
place where tractor and trucks 
pulled by it should not have gone.— 
Mrazek v. Terminal R. Ass'n of St. 
Louis, 111 S.W.2d 26, 341 Mo. 1054, 
certiorari denied Terminal R. Ass'n 
of St. Louis V. Mrazek, 58 S.Ct. 760, 
303 XJ.S. 656, 82 L.Ed. 1116. 

82. lowa.—Hamilton v. Chicago, B. 
Q. R. Co., 234 N.W. 810, 211 lowa 

924. 

N.H.—Sweeney v. Boston & M. R. R., 
174 A. 676, 87 N.H. 90, certiorari 
denied 56 S.Ct. 638, 294 U.S. 728, 
79 L.Ed. 1258. 

83. lowa.—Hamilton v. Chicago, B. 
& Q. R. Co.. 234 N.W. 810, 211 lowa 
924. 


84. Mo.—^Degonia v. St. Louis, I. M. 
& S. R. Co., 123 S.W. 807, 224 Mo. 
564. 

85, Mo.—Degonia v. St Louis, I. M. 
S. R. Co., supra—Cahill v. Chi¬ 
cago & A. R. Co.. 103 S.W. 532, 206 
Mo. 393—Kelly v. Union R. & 
Transit Co., 11 Mo.App. 1. 

39 C.J. p 878 note 62. 

88. Mo.—Prceman v. Terminal R. 
Ass’n of St Louis, 107 S.W.2d 36, 
341 Mo. 288—Goodwin v. Missouri 
Pac. R. Co., 72 S.W.2d 988, 335 
Mo. 398. 

39 C.J. p 878 note 63. 

87. Neb.—Swanson v. Union Stock 
Tards Co., 131 N.W. 594, 89 Neb. 
361. 

88. Ark.—Tyler v. St Louis, I. M. 
& S. R. R. Co., 198 S.W. 128, 130 
Ark. 583. 

N.T.—Dangelo v. Lake Shore & M. 
S. R. Co., 111 N.T.S. 800, 127 App. 
Div. 835. 

89. Mo.—Harris v. Missouri Pac. R. 
Co., 40 Mo.App. 255. 

90. Mass.—Blute v. New York, N. 
H. & H. R. Co., 81 N.E. 188, 195 
Mass. 395. 

Some distance away from rest of 
the employees 

A section hand working on a track 
cannot rely on warning being given 
him of the approach of trains by 
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the foreman, where for half an hour 
he had been separated from the rest 
of the employees at work under the 
foreman at a place at least a hun- 
dred yards from where he was 
struck by the train; in these circum- 
stances it was his duty to look out 
for himself.—Blute v. New York, N. 
H. & H. R. Co., supra. 

91. Mo.—Degonia v. St. Louis, 1. M. 
S. R. Co., 123 S.W. 807, 224 Mo. 

564. 

92. Ky.—Cincinnati, N. O. & T. P. 
R. Co. V. Swann, 169 S.W. SS6, 160 
Ky. 458, L.R.A.1915C 27. 

39 C.J. p 871 note 88 Fa]. 

93. Mo.—Degonia v. St. Louis, I. M. 
& S. R. Co., 123 S.W. 807, 224 Mo. 
664. 

39 C.J. p 878 note 60. 

Doctrine held not applicable 
N.C.—Sampson v. Jackson Bros. Co., 
166 S.E. 181, 203 N.C. 413. 

94. Vt.—Zuverino v. Boston & M. R. 
Co., 143 A. 308, 101 Vt. 261. 

95. Mo.—^Atkins v. Chicago & A. R. 
Co., 132 S.W. 1186, 152 Mo.App. 291 
—Williamson v. Wabash R. Co., 
122 S.W. 1113, 139 Mo.App. 481. 

9S. Mo.—^Degonia v. St. Louis, I. M. 
& S. R. Co., 123 S.W. 807, 224 Mo. 
664. 

97. Mo.—Gabal v. St. Louis & S. F. 

• R. Co., 158 S.W. 12, 251 Mo. 257. 
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a perilous position.^^ However, if it appears that 
the employee is in danger, the engineer must use 
the same care to protect him that he would for any- 
oae else, regardless of the fact that he is an em¬ 
ployee of the company.99 

(3) Watchmen, Flagmen, or Gatemen 

A watchman, flagman, or gateman, in the course of 
his duty to ascertain the approach of tralns and glve sig¬ 
nans, must take proper precautions against being injured 
by such trains. 

A watchman, flagman, or gateman whose duty it 
is to ascertain the approach of trains and to give 
signals stands on a different footing from that oc- 
cupied by other servants whose duty requires them 
to Work on or near the track, and where he is in¬ 
jured by reason of his failure to see a train which 
it was his duty to observe he cannot recover there- 
fori except where the last ciear chance doctrine 
may be invoked.^ His duty, it has been said, is to 
look and listen continuously, and his failure to do so 
is contributory negligence.3 A flagman running 
ahead of a slowly moving train is not excused from 
taking precautions for his own safety by his ex- 
pectation that the engineer or motorman will pro¬ 
tect him.*^ 

It has been held, however, that, where after an 
engine had passed a Crossing the flagman waved a 
flag showing that it was open to travel by the public 
and continued to wave it, it was not per se negli- 
gence for him to step on the track without looking 
to see whether the engine which had crossed the 
track was backing,5 since he had good reason to in¬ 
fer that the engine would not move over the Cross¬ 
ing while he was waving the flag, announcing that it 
was open to the public.® A bridge watchman walk- 
ing aloiig a track on which a train is approaching 


is not necessarily guilty of contributory negligence 
in Crossing to the opposite track according to in- 
structions and custom.^ 

d, Servants Crossing Tracks or Yards 

A servant who is not engaged in any work wJiIch de- 
mands his attentfon at a time when he is Crossing a 
track op yard is bound to see or hear approaching trains 
and to give his undivided attention to what is taking 
place about him, and he may be chargeabie with con¬ 
tributory negligence for a nonobservance of this duty. 

Except where the last ciear chance doctrine may 
be invoked,® where a servant when Crossing a track 
or yard is not engaged in the performance of any 
work which demands his attention, it is his duty to 
see and hear approaching trains and to give his un¬ 
divided attention to what is taking place about him, 
and if he is injured by reason of a nonobservance 
of this requirement he may not be entitled to recov¬ 
er,® and the fact that he once looked and listened 
will not excuse him if he allows sufficient time to 
elapse for an engine or train to come into dangerous 
proximity and then attempts to cross without look¬ 
ing or listening.i® In these circumstances the serv¬ 
ant is held to the same measure of care in looking 
and listening for approaching trains as any other 
person lawfully passing over the track.^l He has 
no right to rely on a custom to give warnings and 
signals given only to those servants actively en¬ 
gaged in the performance of Services.^® Neverthe- 
less, a servant Crossing railroad yards may rely on 
the observance of a rule forbidding a flying switch, 
and is not required to look and listen for the ap¬ 
proach of cars cut loose from an engine in a flying 
switch on the track he was about to cross.^® 

e. Servants Working on or about Elevators 

A servant working on or about an elevator must take 


98. Ark.—Missouri Pac. R. Co. v. 
Beard. 39 S.W.2d 292, 183 Ark. 877, 

99. U.S.—Jacobson v. Chicago, M., 
St. P. & P. R Co., C.C.A.Minn., 66 
F.2d 688—Chicago, M., St. P. & P. 
R. Co. V. Kane, C.C.A.Mont., 33 R. 
2d 866, certiorari denied 50 S.Ct. 
37, 280 U.S. 688, 74 L.Ed. 637. 

La.—Barnes v. Red River & G. R. R., 
128 So. 724, 14 La.App. 188. 

N.H,—Sweeney v. Boston & M. R. R., 
174 A. 676, 87 N.H. 90, certiorari 
denied 65 S.Ct. 638, 294 U.S. 728, 
79 L.Ed. 1258. 

89 C.J. p 879 note 64. 

Bealization tliat employee mlght not 
save self 

Doctrine applies when railroad 
should have realized that trackwalk- 
er might not save self.—Small v. 
Boston & M. R R, 173 A. 381, 87 N. 
H. 25. 

1 « U.S.—^Reynolds v. New York, O. 


’ & W. Ry. Co., C.C.A.N.T., 42 F.2d 

164. 

Mo.—Karr v. Chicago, R. I. & P, Ry. 

Co., 108 S.W.2d 44, 341 Mo. 536. 
39 C.J. p 879 note 65. 

9. N.C.—Raines v. Southern R. Co., 
66 S.E. 726, 857, 110 Va. 606. 

39 C.J. p 879 note 70. 

3. Tenn.—St. Louis & S. F. R Co. v. 
Finley, 118 S.W. 692, 122 Tenn. 
127, 18 Ann.Cas. 1141. 

4. Va.—^^Vashington & O. D. R. Co. 
V. Weakley, 125 S.E. 672, 140 Va. 
796. 

5. U.S.—St. Louis-San Francisco R 
Co. V. Maynord, Ala., 246 F. 115, 
168 C.C.A. 341. 

6. U.S.—St. Louis-San Francisco R 
Co. V. Maynord, supra. 

7. Mo.—Smith v. Southern Illinois 
& Missouri Bridge Oo., 30 S,W.2d 
1077, 326 Mo, 109. 
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8. Mo.—Rashall v. St. Louis, I. M. 
& S. R. Co., 165 S.W. 426, 249 Mo. 
609. 

39 C.J. p 880 note 78. 

9- U.S,—Elliott V. Chioago, M. & St. 
P. R. Co., Dak., 14 S.Ct. 86, 160 U. 
S. 245, 37 L.Ed. 1068. 

39 C.J. p 879 note 73. 

10. Ohio.—^Pennsylvania Co. v. Ma- 
honey, 22 Ohio Cir.Ct. 469, 12 Ohio 
Cir.Dec. 366. 

39 C.J. p 879 note 73 Cb]. 

11. Ohio.—Pennsylvania Co. v, Ma- 
honey, supra, 

39 C.J. p 879 note-74. 

12. Minn.—^Magliani v, Minnesota 
Transfer R. Co., 121 N.W. 635, 108 
Minn. 148. 

13. Tex.—Galveston, H. & S, A. R 
Co. V. Conuteson, 111 S.W. 187, 61 
Tex.Clv.App. 1. 
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such precautlons against known or obvious dangers as an 
ordinarlly prudent man wouid take under the same or 
simitar circumstances. 

Servants working on or about elevators must take 
such precautions against known or obvious dangers 
arising therefrom as an ordinarily prudent man 
wouid take under the same or similar circumstances, 
and, if injury results from a failure to do so, ordi¬ 
narily there can be no recovery^^ unless the ac¬ 
cident results from a danger which he had no rea- 

son to anticipate.15 

f. Servants Working in or about Mines 

A servant working in or about a mine must take 
such precautions against known or obvious dangers grow- 
ing out of his employment as an ordinarily prudent man 
wouid take under the same or similar circumstances. 

A servant working in or about a mine must take 
such precautions against known or obvious dangers 
growing out of his employment as an ordinarily pru¬ 
dent man wouid take under the same or similar 
circumstances, and there can be no recovery for in¬ 
juries sustained by reason of his failure to do so,l6 
especially where the servant is himself in control 
of the cause or subject of danger.^'^ However, he 
has the right to assume that rules promulgated for 
the protection of the servants in their employment 

will be observed.18 

g. Servants Working about Unguarded Holes 

A servant who knows there are unguarded holes 
about premises where he is at work may be chargeable 


§ 467 

with contributory negllgence where he falis into an un¬ 
guarded hole. 

A servant who knows or who is chargeable with 
knowledge that there are unguarded holes in and 
about the premises where he is at work is bound 
to use his faculties to prevent falling into them, and 
if he fails to exercise ordinary care in this respect 
he cannot recover for injuries sustained by falling 
into an unguarded hole,i^ as where a longshoreman 
or employee of a stevedoring company, by not tak- 
ing the proper precautions, falis through an open 
hatchway.20 This rule, however, does not apply 
where, under the circumstances, no duty is imposed 
on the servant of anticipating such a dangerous sit- 
uation.2l 

§ 457. Disobedience of Rules, Orders, or 

Statutes 

a. In general 

b. Disobedience of statute 
a. In General 

A servant who is Injured as a consequence of his dls- 
obedienc* of the rules, orders, or instructions of his mas- 
ter is generally chargeable with such contributory negll¬ 
gence as will bar a recovery except to the extent that the 
ruie has been changed by statute. 

A servant who is injured as a consequence of his 
disobedience of the rules, orders, or instructions of 
his master is generally chargeable with such con- 


14. N.C.—Scott V. Western Union 
Tele&raph Co., 153 S.E. 413, 198 N, 
C. 796. 

Pa.—Balley v. Alexander Realty Co., 
20 A.2d 754, 342 Pa. 362. 

Wash.—Miller v. National Furniture 
Co., 269 P. 1038, 148 Wash. 694. 

39 C.J. p 880 note 81. 

Acts held contributory negligence 

(1) Experienced elevator operator 
returning from lunch room and 
Jumping into elevator shaft, where 
another had moved elevator leaving 
-door open.—Scott v. Western Union 
Telegraph Co., 153 S.E. 413, 198 N.C. 
795. 

(2) Employee moving from one 
hoist where he was observed by fel- 
low servants and placing himself 
without warning in shaft of another 
hoist which was Icnown to him to be 
in constant operation.—Sweeney v. 
■Thompson Starrett Co., 285 N.Y.S. 
246, 246 App.Div. 224, afflrmed 3 N. 
E.2d 881, 272 N.T. 485. 

Janitor cleanlng elevator plt, if in¬ 
jured by neglecting to stop elevator 
or remaining directly under counter- 
weight after elevator was started by 
a,nother, has been held contributorily 
siegligent as a matter of law.—^Mil- 


ler v. National Furniture Co., 269 P. 
1038, 148 Wash.. 694. 

Walklng Into elevator shaft In the 
dark 

Pa.—Bailey v. Alexander Realty Co., 
20 A,2d 754, 342 Pa. 362. 

89 C.J. p 880 note 81 [a], [c]. 

15. Wash.—^Remnsnyder v. Low- 
man, 159 P. 107, 92 Wash. 95. 
Foot catchlng In an Inset or recess 
An employee is not guilty of con¬ 
tributory negligence where his in¬ 
jury occurred by reason of his foot 
catching in an inset or recess in the 
wall of an open elevator shaft, he 
having no reason to anticipate the 
dangerous defect.—Remnsnyder v. 
Lowman, supra. 

le. Ala.—Burnwell Coal Co. v. Sets- 
er, 67 So. 604, 191 Ala. 398—Look- 
out Fuel Co. V. Phillips, 66 So. 946, 
11 Ala.App. 657. 

Ky.—^West Kentucky Coal Co. v. 

Heady, 190 S.W. 476, 173 Ky. 41. 
39 C.J. p 880 note 85. 

Tamping* oap with Iron bar 
A drillman in a mine was guilty 
of contributory negligence where, 
with knowledge that a cap wouid not 
fit into the drilled hole, he attempt- 
ed to tamp the cap into the hole 
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With an iron bar.—Trainer v. Sphal- 
erite Min. Co., 148 S.W. 70, 243 Mo. 
359, Ann.Cas.l913C 949. 

IV. Ala.—Clinton Min. Co. v. Brad- 
ford, 69 So. 4, 192 Ala. 576—Look- 
out Fuel Co. V. Phillips, 66 So, 946, 
11 Ala.App. 657. 

39 C.J. p 880 note 86. 

18. Mo.—Johnson v. Waverly Brick 
& Coal Co., 205 S.W. 615, 276 Mo. 
42. 

An employee engaged in trimming 
cars standing on a siding, a danger¬ 
ous operation, has the right to as¬ 
sume that the cars will «not be moved 
without warning.—Johnson v. Wav¬ 
erly Brick & Coal Co., supra. 

19. Cal.—Brett v. Frank, 94 P. 1051, 
153 Cal. 267. 

Pa.—^Hurley v. Lukens Iron & Steel 
Co.. 40 A. 321, 186 Pa. 187. 

39 C.J. p 881 note 91. 

20. U.S.—The Kongosan Maru, C.C^ 
A.Or., 292 P. 801. 

N.T.—^Williams v. Precartin, 152 N. 

T.S. 340, 166 App.Div. 745. 

39 C.J. p 881 note 91 [b]. 

21. N.T.—Glennon v. Star Co., 114 
N.T.S. 1044, 130 App.Div. 491, af¬ 
flrmed 91 N.E. 1113, 197 N.T. 597. 

39 C.J. p 829 note 75 [a]. 
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tributory neglig*ence as will bar a recovery,22 sub- 
ject to tbe well-established limitation that the serv¬ 
ant either knew, or was charg^ed by operation o£ 
law with knowledge, of the particular rule or order 
involved.23 In observing the rules and orders of 
the master promulgated for the safety of the serv¬ 
ant, only reasonable care is required;^^ but it is the 
duty of the servant to acquaint himself with all nec- 
essary rules and, in case of injury from failure to 
obey them, ignorance of the rules is no excuse un- 
less his failure to know them was not due to his 
want of care.25 It also is generally necessary to 
the application of this dootrine that the rules or 
orders shall have been properly promulgated.26 

Limitafions of rule. In order for disobedience of 
rules, orders, or instructions to bar a recovery, it is 
essential that they shall be applicable to the facts 
of the particular case,27 that they shall not have 
been abrogated by other inconsistent orders or in¬ 
structions,^ 8 and that there has been a plain and 
manifestly negligent violation of the rule o-r order, 
according to its plain and obvious meaning.^s Such 
rules or orders are inoperative as far as they con- 
travene the principle which requires an employer to 


furnish and maintain suitable appliances and the 
right of employees to assume that this has been 
done.30 Also the doctrine does not apply where 
the master learns of the danger in which the serv¬ 
ant had placed himself in time to avoid injuring 
him.31 

Contributory negligence or assumpHon of risk. 
A violation of the rules of the employer, according 
to some decisions, is contributory negligence and 
not an assumption of risk.32 Other decisions, how- 
ever, have held that a servant assumes the risk of 
injury from a disobedience of orders or rules of the 
employer, as discussed supra § 410. 

Under liability aets. In accordance with the prin¬ 
cipies discussed supra § 425, under the Federal Em- 
ployers’ Liability Act, and also under some state 
statutes, a servantes violation of general cautionary 
rules or instructions, although amounting to con¬ 
tributory negligence, does not preclude a recovery 
for injuries sustained.^^ Where, however, he dis- 
obeys or disregards specific orders or standing rules 
promulgated for his safety, he may not be entitled 
to recover for injuries thereby sustained,^^ even 


22. Ala.—Loulsville & "N. R. Co. v. 
Gray, 67 So. 687, 191 Ala. 614, 

Mo.—Bobson v. Otis Elevator Co., 26 

S. W.2d 942, 324 Mo. 1147—Patton 

V. Jewel Tea Co., App., 16 S.W.2d 
360. ‘ 

N.T.—Grassmann v. Promm, 41 N". 

T. S.2d 74, 266 App.Blv. 745, re- 
versed on other grounds 66 N.E.2d 
114, 292 N.Y. 699. 

WavSh.—Richardson v. Pacific Power 
& Lieht Co., 118 P.2d 985. 11 Wash, 
2a 288—Schmidt v. Pelz, 87 P.2d 
278, 198 Wash. 80. 

39 C.J. p 881 note 95. 

Proximate cause of injury see supra 
§ 444. 

23. K.T.—Grassmann v. Fromm, 41 
N.Y.S.2a 74, 266 App.Div. 745. re- 
versed on other grrounds 56 N.E.2d 
114, 292 N.Y. 699. 

39 C.J. p 883 note 96. 

Knowledffe, however actiulred, will 
be sufficient.—Richmond & D. B. Co. 
V. Thomason, 12 So. 273, 99 Ala. 471. 

24. tJ.S.—Pennsylvania R. Co. v. 
Schafer, C.C.AOhio, 290 P. 140. 

Utah.—Pauly v. MeCarthy, 166 P.2d 
501, 109 Utah 398, reversed on oth¬ 
er grrounds 67 S.Ct. 962, 330 U.S. 
802, 91 L.Ed. 1261. 

39 C.J. P 883 note 14. 

25. Ark.—Pordyce v. Briney, 24 S. 

W. 250. 58 Ark. 206. 

Mass.—Foley v. Boston & N. St. R. 

Co., 84 n.B. 846, 198 Mass. 532. 

39 C.J. p 883 note 1. 

26. Mont.—Pascoe v. Nelson , 158 P. 
317, 62 Mont. 405. 


N.C.—Hlnnant v, Tidewater Power 
Co., 121 S.E. 540, 187 N.C. 288. 

39 C.J. p 883 note 99. 

Snfficlency as order 
Employee did not disobey superi¬ 
ores orders unless ordinarily prudent 
man in same situation would have 
understood what was said as an or¬ 
der not to do what he did.—Powers 
V. Gatlife Coal Co., 14 S.W.2d 216, 228 
Ky. 5. 

27. Conn.—Cavanau&h v. Wlndsor 
Cut Stone Corp., 69 A. 345, 80 
Conn. 685. 

39 C.J. p 883 note 3. 

20. 111.—Goodman v. Chicago, B. & 

Q. R. Co., 7 N.E.2d 393, 289 111. 
App. 320, certiorari denied Chicago, 
B. & Q. R. Co. V. Goodman, 58 S.Ct. 
610, 303 U.S. 640, 82 L.Ed. 1100. 

N.C.—Hinnant v. Tidewater Power 
Co., 121 S.E, 540, 187 N.C. 288. 
Violation of rule or order by com- 
mand of superior see infra § 466. 

29. Ga.—Western & A. R. Co. v. 
Bussey, 23 S.E, 207, 95 Ga. 584. 

30. Ala.—Loulsville & N. R. Co. v. 
Pearson, 12 So. 176, 97 Ala. 211. 

Kan.—Karns v. Atehison, T. «& S. P. 

R. Co., 123 P. 758, 87 Kan. 164, L. 
R.A.1916D 1042, 

31. Ky.—^West Kentucky Coal Co. v. 
Kuykendall, 151 S.W. 928, 161 Ky. 
384. 

Mo.—Neas v. Chicago, B. & Q. R. Co., 
120 S.W. 120, 138 Mo.App. 484. 

Last ciear chance doctrine generally 
see supra § 423. 

32. Ala.—Loulsville & N. R. Co. v. 
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Parker, 138 So. 231, 223 Ala. 626, 
certiorari granted 52 S.Ct. 496, 286 

U.S. 535, 76 L.Ed. 1275, certiorari 
dismissed 63 S.Ct. 94, 287 U.S. 669, 
77 L.Ed. 601. 

Or.—Oberlin v. Oregon-Washington 
R. & Nav. Co., 142 P. 554, 71 Or. 
177. 

39 C.J. p 883 note 12. 

33. U.S.—Chicago Great Western R. 
Co. V. Schendel, Minn., 45 S.Ct. 303, 
267 U.S. 287, 69 L.Ed. 614—Gild- 
ner v. Baltimore & O. R. Co., C.C.A, 
N.Y., 90 F.2d 635—Miller v. Cen¬ 
tral R. Co. of New Jersey, C.C.A.N. 
Y., 58 F.2d 635, certiorari denied 
Central R. Co. of New Jersey v. 
Miller. .53 S.Ct. 18, 287 U.S. 617, 77 
L.Ed. 536. 

Instruet ion to use ladder 

Failure of carman, injured by fall, 
to obtain scaffold rather than ladder, 
which assistant foreman allegedly 
directed him to use when replacing 
siding of freight car in repair shop, 
would not be more than contributory 
negligence, which does not bar re¬ 
covery under the employers' liabil¬ 
ity act.—Great Northern Rv. Co. v. 
Wojtala, C.C.A.Mont, 112 F.2d 609. 
Repair of safety applianoe 
The primary duty rule has been 
held mot to apply to a case in which 
the employee was engaged at the 
time of his injury in repalring a 
safety appliance, although his act 
was in violation of a company rule. 
—Leet V. Union Pac, R. Co., 142 P.2d 
37. 60 Cal.AT>T).2d 814._ 

34. U.S.—Unadilla Valley Ry. Co, v. 
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though the fault or negligence of the master or oth- 
er scrvants may have contributed to the injury.35 
If an employee willfully disobeys his orders or in- 
striictions hc is chargeable with “willful negligence'' 
under a statutory provision which prccludes him 
from recovering in such a case.36 

b. Disobedience of Statute 

A servant ordinarily may not recover for injuries 


sustained thereby;^^ but this does not prevent a re- 
covery by another employee who is not so in 
charge.40 It has also been held that the fact the 
employee has violated a statute designed for the 
protection of employees does not preclude him from 
recovering for the negligence of his employer or a 
third person;^! nor is an employee precluded from 
recovering where the master has violated a statute 
for the protection of employees, which statute 
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Rules or orders of the character under considera- 
tion are subject to a reasonable interpretation, as 
discussed supra § 276, and a servant is not, under 
ali circumstances and at all hazards, bound to obey 
them,44 and their violation is not negligence per 
se^5 unless the act constituting a violation is so op- 
posed to prudence that no careful person would 
commit it.^® Disobedience thereof will be excused 
where the rule oi; order is unreasonable,^'^ or was 
of a temporary nature and had been annulled prior 
to the injury complained of,48 or where obedience 
thereto "was not practicable^S or was impossible,^® 
unsafe,5i ineffectual to prevent injury,52 or likely to 
accomplish disaster,®^ or where no opportunity was 
given to comply with the rule,54 or where failure to 
comply with the rule was caused by sickness.^5 Jt 
is also an excuse for disobedience of a rule that it 
is susceptible of two constructions and that the serv¬ 
ant in good faith adopts one of these constructions^® 
or that a compliance with the rule would have 
piaced the servant in a position as dangerous as 
that which he assumed by disobeying the rule.5*^ 

Generally, however, the violation of a rule by a 
superior servant does not excuse its violation by his 
inferiores unless he has reason to rely on the su¬ 
periores acts;®9 and the act of one servant unau- 
thorized or contrary to the rule does not justify an- 
other servant in disregarding the rule.®® A servant 


also is not excused for disobedience because he 
thinks compliance with a rule or order unneces- 
sary,®i because others whose business is well regu¬ 
late d are in the habit of conducting it in a manner 
contrary to his master^s rules,or because his vio¬ 
lation of the ruIeAvas caused by the fault of other 
servants.®^ The law that disobedience to the em- 
ployer^s rule in situations inherently dangerous is 
negligence does not apply where the situation was 
made dangerous by the employer^s negligence.®^ 

b. Oustomary Violation of Eules 

The customary violation of rules or orders, with the 
knowledge and acquiescence of the master or his repre- 
sentative, will generally excuse a servantes disobedience 
of such rules or orders. 

Where a rule or order is habitually violated with 
the knowledge and acquiescence, either actual or 
imputed, on the part of the master or those who are 
acting as his representatives, a servant generally 
will not be charged with contributory negligence in 
acting in disregard of such rule or order.®® Under 
these circumstances the rule is abrogated or an ob- 
servance thereof waived.®® 

However, rules and orders for the protection of 
the servant will not be considered as abrogated un¬ 
less that conclusion is plainly warranted by the 
facts and necessary for the servantes protection.®7 
In order to relieve the servant from the imputation 


44 . Mo.—^Patton v. Jewel Tea Co., 
App., 16 S.W.Sd 360. 

45. Tex.—Galveston, H. & S. A. Ry. 
Co. V. Cherry, 98 S.W. 898, 44 Tex. 
Clv.App. 344. 

39 CJ. p 884 note 17, 

46. Tex.—St. Louis, S. F. & T. R 
Co. V. Wilson, Civ.App., 262 S.W. 
1074—Galveston, H. & S. A. R. Co. 
V. Cherry, 98 S.W, 898, 44 Tex.Civ. 
App. 344. 

47. S.C.—^Keels v. Atlantic Coast 
Line R, Co., 78 S.E. 168, 94 S.C. 
462. 

Tex.—Bonner v. Moore, 22 S.W. 272, 
3 Tex.Civ.App. 416. 

48. Ky.—Louisville & N. R. Co. v. 
Murphy, 150 S.W. 79, 150 Ky. 176. 

39 C.J. p 884 note 20. 

49. Cal.—^McComb v. Atchison, T. & 
S. F. Ry. Co.. 294 P. 81, 110 Cal. 
App. 303, certiorari denied Atchi¬ 
son, T. & S. P. Ry. Co, V. McComb, 
61 S.Ct. 486, 283 U.S. 838, 75 L.Ed. 
1449. 

Minn.—Popplar v. Minneapolis, St. 

P. & S. S. M. Ry. Co., 141 N.W. 798, 
121 Minn. 413. 

39 C.J. p 884 note 21. 

50. 111.—Goodman v. Chicago, B. & 

Q. R. Co., 7 N.E.2d 393, 289 Ill.App. 
320, certiorari denied Chicago, B. 


I & Q. R. Co. V. Goodman, 58 S.Ct. 
I 610, 303 U.S. 640, 82 L.Ed. 1100. 

39 C.J. p 884 note 22. 

51. Mo.—^Patton v. Jewel Tea Co., 
App., 15 S.W.2d 360. 

i 39 C.J. p 884 note 23. 

52. U.S.—^Illinois Cent. R. Co. v. 
Stewart, Neb., 223 P. 30, 138 C.C.A. 
444. 

53. S.C.—Howell v. Southern R. Co., 
102 S.E. 866, 114 S.C. 21. 

54. Ind.—Chicago, St. L. & P. R. Co. 
V. Fry, 28 N.E. 989, 131 Ind. 319. 

N.T,—Myers v. Erie R. Co., 60 N.T.S. 
422, 44 App.Div. 11. 

55. 111. —Junction Min. Co. v» Ench, 
111 I11.APP. 346. 

56. Utah.—Shepard v. Payne, 206 P. 
1098, 60 Utah 140. 

57. La.—Henderson v. American 
Lumber Co., 70 So. 620, 138 La. 
709. 

58. Tenn.—^American Zinc Co. v. 
Smith, 161 S.W. 494, 128 Tenn. 447, 
L.R.A.1916P 907. 

39 C.J. p 884 note 30. 

59. Mo.—^Dobson v. Otis Elevator 
Co., 26 S.W.2d 942, 324 Mo. 1147. 

60. U.S.—Missouri, K. & T. R. Co. 
V. Collier, C.C.A.Mo.. 157 P. 347, 88 
C.C.A. 127, certiorari denied 28 S. 
Ct. 571, 209 U.S. 646, 52 L.Ed. 920. 
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61. Utah.—Gilboume v. Oregon 
Short Line R. Co.. 114 P. 632, 3» 
Utah 80. 

39 C.J. p 884 note 32. 

62. Ala.—Louisville & N. R. Co. r. 
Davis, 12 So. 786, 99 Ala. 693. 

63. Ga—Georgia R. & Banking Co. 
v. Oaks, 62 Ga. 410. 

64. N.T.—^Larkin v. J7ew York Tei. 
Co., 114 N.E. 1043, 220 N.T. 27. 

65. Cal.—^Myers v. Southern Pac. 
Co., 58 P.2d 387, 14 Cal.App.2d 287, 
hearing denied 69 P.2d 1001, 14 
Cal.App.2d 287. 

Ky.—Pluhart Collieries Co. v. Meek, 
183 S.W. 469, 169 Ky. 138. 

Mo.—^Dobson v. Otis Elevator Co., 26 
S.W.2d 942, 324 Mo. 1147. 

N.H.—McAllister v, Suncook Yalley 

R. R. Co., 42 A.2d 733, 93 N.H. 400. 
39 C.J. p 884 note 37. 

66. N.O.—Biles v. Seaboard Alr-Line 
R. Co., 62 S.E. 129, 139 N.C. 528. 

Utah.—Lasagna v. McCarthy, 177 P. 
2d 734. 

39 C.J. p 885 note 38. 

Waiver and customary violation of 
rules generally see supra § 275. 

67. Va.—Shumaker v. Atlantic 

Coast Line R. Co., 99 S.E. 739, 125 
Va. 393. 
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of contributory negligence in failing to observe 
rules and orders on the ground that they had been 
habitually disregarded by the company^s employees, 
it must clearly appear that such disregard of the 
rules and orders was actually known to, and ac- 
quiesced in by, the master or those representing 
him,6S or that the custom of disregarding the rules 
and orders had been so open and long continued that 
the employer was chargeable with notice thereof.®^ 
It has been held that, where the danger in violat- 
ing the rule is so obvious and imminent that no 
prudent person would violate it, the servant is not 
excused in so doing, notwithstanding the rule is cus- 
tomarily violated with the knowledge of the mas¬ 
ter nor will he be excused for violating the rule, 
notwithstanding a customary violation thereof by 
other servants, where he has been given specific and 
repeated instructions not to do so, since in view of 
specific instructions no question of abrogation of a 
rule can arise.'^! Furthermore, it has been held 
tha^t, where a servant enters into an express writ- 
ten contract to observe a rule and is injured in con- 
sequence of a violation thereof, no proof of any 
custom theretofore existing to the contrary will re- 
lieve the servant from the imputation of contribu¬ 
tory negligence'^^ although a customary violation of 
the rule subsequent to the making of the contract 
known to, and acquiesced in by, the master would 
have such effect.'^^ 

§ 459. -Application of Rules 

a. Operation of locomotives, trains, or 

cars 

b. Mining 

c. Handling of machinery; tools, or ap- 

pliances 

d. Inspection or repair 

c. Giving of warning or signal by serv¬ 
ant occupying dangerous position 


a. Operation of Locomotives, Trains, or Cars 

(1) In general 

(2) Coupling or uncoupling cars 

(3) Riding on cars or locomotives 

(4) Boarding or alighting from moving 

cars or locomotives 

(1) In General 

A rallroad employee who Is Injured while acting In 
disobedience of the rules or orders of the rallroad com- 
pany relatlng to the operation of locomotives, trains, .or 
cars is generally chargeable with contributory negligence 
barrlng a recovery except to the extent that the rule 
has been changed by statute. 

Where a railroad employee is injured while act¬ 
ing in disobedience of rules o-r orders of the com- 
pany relating to the operation of locomotives, trains, 
or cars, he is, in general, barred by contributory 
negligence from a recovery for his injuries and 
this rule is particularly appHcable where the adop- 
tion of the unsafe method of operation, in dis¬ 
obedience of a rule or order, is voluntary and im- 
necessary.75 A recovery, however, may be had 
where the rules or orders have been habitually vio¬ 
lated with the knowledge and assent of the compa- 
ny,76 as in such a case the employer cannot set up 
a violation as a defense to an action by a servant 
injured ii;i consequence of a disobedience thereof.'^'^ 
The safety rules of a railroad company, however, 
ordinarily are not absolute, but must be applied 
according to the circumstancesJ^ A failure to 
comply with a rule or order will not be regarded as 
contributory negligence, precluding a recovery, if, 
under the circumstances of the particular case, it is 
impossible to comply therewith'^^ or if an observ- 
ance of the rule or order renders it impossible to 
do the work.SO 

Under the express provisions of the Federal Em¬ 


es, Ky.—Anders-on v. Granville Coal 
Co., 265 S.W. 472, 206 Ky. 111. 

39 C.J. p 885 note 40. 

69. N.C.—Haynes v. North Carollna 
R. Co., 66 S.E. 516, 143 N.C. 164, 
9 L.R.A..N.S., 972. 

39 C.J. p 885 note 41. 

70. Ala.—^Warden v. Loulsville & N. 
R. Co., 10 So. 276, 94 Ala. 277, 14 
L.R.A. 552. 

39 C.J. p 885 note 42. 

71. N.C.—Crawford v. Southern R. 
Co., 64 S.E. 689, 160 N.C. 619. 

72. Ala.—Eouisville & N. R. Co. v. 
Mothershed, 20 So. 67, 110 Ala. 
143. 

39 C.J. p 886 note 44. 

73. Ala.—Loulsville & N. R. Co. v. 
Mothershed, supra. 

56 O.J.S.-82 


74. Ga.—Tldwell v. Georgria Cent. R. 
Co., 78 S.E. 898, 140 Ga. 250. 

Va.—Norfolk & W. Ry. Co. v. Smith, 
146 S.E. 268, 152 Va. 165. 

39 C.J. p 886 note 48. 

75. U.S.—Powell V. Wisconsin Cent. 
R. Co., Minn., 159 F. 864, 87 C.C. 
A. 44. 

W.Va.—Hudsan v. Norfolk & W. Ry. 
Co., 146 S.E. 626, 106 W.Va. 437, 
certiorari denied 49 S.Ct. 481, 279 
IT.S. 866, 73 L.Ed. 1004, rehearing 
denied 50 S.Ct. 79. 

76. Mich.—Jones v. Pere MaroLuette 
R. Co., 133 N.W. 993, 168 Mich. 1. 

Tex.—Missouri, K. & T. R. Co. v. 
Mayfield, 68 S.W. 807, 29 Tex.Civ. 
App. 477. 

39 C.J. p 886 note 49 Ca]. 
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77. N.C.—Strunks v. Payne, 114 S. 
E. 840, 184 N.C. 682. 

39 C.J. p 887 note 65. 

78. Utah.—Pauly v. McCarthy, 166 

P. 2d 601, 109 Utah 398, reversed 
on other grounds 67 S.Ct. 962, 330 
U.S. 802, 91 L.Ed. 1261. 

79. 111.—Goodman v. Chicago, B. & 

Q. R. Co., 7 N.E.2d 393, 289 111. 
App. 320, certiorari denied Chica¬ 
go, B. & Q. R. Co. V. Goodman, 58 
S.Ct. 610, 303 U.S. 640, 82 L.Ed. 
1100 . 

Utah.—Miller v. Southerp Pac. Co., 
21 P.2d 865, 82 Utah 46, certiorari 
denied Southern Pac. Co. v. Miller, 
54 S.Ct. 207, 290 U.S. 697, 78 L.Ed. 
600. 

80. Tex.—Galveston, H. & S. A. R. 
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ployers’ Liability Act, and also under some state 
acts, such an employee is not barred from recover- 
mg for injuries sustained as a consequence o£ his 
violation of a general cautionary rule or order;^^ 
but he may be barred from recovering if he is in- 
jured as a consequence of his disobedience of a 
specific rule or standing order of the company,82 
although the negligence of other employees has 
contributed to the injuryS3 unless, under some stat- 
utes, the railroad company or its representatives 
have failed to comply with the statutory safety re- 

quirements.S4 

Particular applications. The rule precluding a 
recovery where the employee has disobeyed the 
rules or orders of the company has been applied 
to engineers, motormen, or firemen injured while 
failing to approach stations with trains under con- 
troljSS operating engines carrying more steam than 
is permissible under the rules of the company, and 
failing to keep sufficient water in the boiler,86 run- 


ning their locomotives or cars at a rate of speed in 
excess of that prescribed by rules or specific orders 
of the company,S7 running a train ahead of schedule 
time,S8 running an engine or train along a track on 
which another train has the right of way under the 
rules of the railroad company,89 running a train 
past a station before the arrival of another train, 
without a written order therefor,90 running a train 
in violation of a rule prohibiting the starting of 
trains within a designated time after the departure 
of another train,running a train onto a single 
track without orders,92 running a train standing on 
a sidetrack onto the main track in disobedience of 
orders,93 starting a train without receiving proper 
signals,94 or violating a rule or specific order given 
for passing trains.95 

The rule has also been applied to a brakeman who 
failed to lock a switch in accordance with rules of 
the company and particular instructions of the con- 


Co. V. Worth, 116 S.W. 365, 63 Tex. 
Civ.App. 351. 

39 C.J. P 887 note 63. 

81. U.S.—Chicago Great Western R. 
Co. V. Schendel, Minn., 46 S.Ct. 303, 
267 U.S. 287, 69 L.Ed. 614—Gildner 
V. Baltimore <& O. R. Co., C.C.A.N. 
Y., 90 F.2d 635—Bocook v. Louis- 
ville & N. R. Co., D.C.Ky., 67 F. 
Supp. 164. 

Ala.—Southern Ry. Co, v. Glenn, 154 
So. 792, 228 Ala. 663. 

82. U.S.—Unadilla Valley Ry. Co, v. 
Caldine, N.Y., 49 S.Ct. 91, 278 U.S. 
139, 73 L.Ed. 224—Atchison, T. & 

S. F. Ry. Co. V. Ballard, C.C.A. 
Tex., 108 F.2d 768, rehearing de- 
nied 109 F.2d 1012, certiorari de- 
nied Ballard v. Atchison, T. & S. 
F. R. Co., 60 S.Ct. 1096. 310 U.S. 
646, 84 L.Ed. 1413—Norfolk & W. 
Ry. Co. V. Riggs, C.C.A.Ohio, 98 F. 
2d 612—Gildner v. Baltimore & O. 
R. Co., C.C.A.N.Y., 90 .F.2d 63'5— 
Hylton V. Southern Ry. Co., C.C.A. 
Tenn., 87 F.2d 393, certiorari de- 
nied 57 S.Ct. 929, 301 U.S. 699, 81 
L.Ed. 1354. 

Ark.—Missouri Pac. R. Co. v. Guy, 
157 S.W.2d 11, 203 Ark. 166, cer¬ 
tiorari granted Guy v. Missouri 
' Pac. R. Co., 62 S.Ct. 1046, 316 U.S. 
655, 86 L.Ed. 1735, certiorari dis- 
missed 63 S.Ofc. 22, 317 U.S. 702, 87 
L.Ed. 561 —-Dozier v. Missouri pac. 
R. Co., 3 S.W.2d 678, 176 Ark. 651. 
Minn.—McDonald v. Great Northern 
Ry. Co., 207 N.W. 194, 166 Minn. 
87. 

N.H,—McAllister v. Suncook Val. R. 

R., 42 A.2d 733, 93 N.H. 400. 

Okl.—Kurn v. Reese, 133 P.2d 880, 
192 Okl. 78—Hanson v. Atchison, 

T. & S. F. Ry. Co., 88 P.2d 348, 184 
Okl. 480. 

Utah.—^Miller v. Southern Pac. Co., - 


21 P.2d 865. 82 Utah 46, certiorari 
denied Southern Pac. Co. v. Miller, 
64 S.Ct. 207, 290 U.S. 697, 78 L.Ed. 
600. 

83. U.S.—Unadilla Valley Ry. Co. v. 
Dibhle, C.C.A.N.Y., 81 F.2d 239, cer¬ 
tiorari denied Dihble v. Unadilla 
Valley Ry. Co., 60 S.Ct. 25, 280 U. 
S, 666, 74 L.Ed. 618. 

Minn.—McDonald v. Great Northern 
Ry. Co., 207 N.W. 194, 166 Minn. 
87. 

Okl.—Kurn v. Reese, 133 P.2d 880, 
192 Okl. 78. 

Utah.—Lasagna v. McCarthy, 177 P. 
2d 734—Miller v. Southern Pac. 
Co., 21 P.2d 865, 82 Utah 46, cer¬ 
tiorari denied Southern Pac. Co. v. 
Miller, 54 S.Ct. 207, 290 U.S. 697, 
78 L.Ed. 600. 

Negligence of fello w servant s in 
also violating railroad's safety rule 
does not authorize recovery for in- 
jury to engineer.—Hudson v. Norfolk 
& W. Ry. Co., 146 S.E. 525, 106 W. 
Va. 437, certiorari denied 49 S.Ct. 
481, 279 U.S. 866, 73 L.Ed. 1004, re¬ 
hearing denied 50 S.Ct. 79. 

84. Mo.—Joice V. Missouri-Kansas- 
Texas R. Co., 189 S.W.2d 668, 354 
Mo. 439, 161 A.L.R. 383. 

S.C.—Barton v. Southern Ry. Co., 
171 S.E. 5, 171 S.C. 46, certiorari 
denied Southern Ry. Co. v. Barton, 
54 S.Ct. 51, 290 U.S. 632, 78 L.Ed. 
550. 

Defective locomotive 

In action for death of engineer be- 
cause of defective locomotive fur- 
nished by railroad, facts that engi¬ 
neer continued to use locomotive aft¬ 
er he knew of defective condition 
and failed to report it as was his 
duty under the rules constituted no 
defense where engineer's acts were 
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’ ali concurring acts with act of rail¬ 
road in violation of the statute, and 
were acts of contributory negligence 
from the results of which the engi¬ 
neer was relieved of liability by the 
statute.—^McCarthy v. Pennsylvania 
R. Co., C.C.A.Ind., 166 F.2d 877. 

85. Minn.—Merritt v. Great North¬ 
ern R. Co., 84 N.W. 321, 81 Minn. 
496. 

39 C.J. p 886 note 49. 

86. Ili,—Illinois Cent. R. Co. v. 
Houck, 72 111. 285. 

87. W.Va.—Robinson v. West Vir¬ 
ginia & P. R. Co., 21 S.E. 727, 40 
W.Va. 583. 

39 C.J. p 886 note 51. 

88. Pa.—Sittig V. Pennsylvania R. 
Co., '77 A. 1097, 229 Pa. 15. 

39 C.J. p 88^ note 52. 

89. Okl.—Hanson v. Atchison, T. & 
S. P. Ry. Co., 88 P.2d 348, 184 Okl. 
480. 

90. U.S.—Unadilla Valley Ry. Co. v. 
Dibble, C.C.A.N.Y., 31 P.2d 239, 
certiorari denied 50 S.Ct. 25, 280 

U. S. 565, 74 L.Ed. 618. 

91. Ky.—Louisville & N. R. Co. v. 
Hiltner, '60 S.W. 2, 22 Ky.L. 1141. 

Tex.—International & G. N. R. Co. 

V. Brice, 97 S.W. 461, 100 Tex. 203. 
39 C.J. p 886 note 53. 

92. Ala.—Cogbill v. Louisville & N. 
R. Co., 44 So. 683, 152 Ala. 154. 

93. Tex.—Freeman v. Jamison, Civ. 
App., 138 S.W. 1097. 

94. Ky.—^Cincinnati, N. O. & T. P. 
Co. V. Silvers, 126 S.W. 120. 

39 C.J. p 887 note 56. 

35. Ga.—Savannah, F. & W. R. Co. 

V. Folks, 76 Ga. 527. 

Mont.—^Lynes v. Northern Pac. R. 
Co., 117 P. 81. 43 Mont. 317, Ann. 
Cas.l912C 183. 
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ductor,96 Qr one who violated a rule o£ the compa- 
ny in going iipon the pilot of the engine with which 
he was working,^^ or one who was ordered by the 
conductor of a train to go to a switch and set it 
for a certain track and remain there until the front 
of his train had passed, but instead, after setting 
the switch, walked back to his train, and was killed 
in a collision which would have been prevented 
had he remained at the switch,98 and also to serv- 
ants making flying switches in violation of rules or 
orders.®^ 

(2) Coupling or Uncoupling Cars 

A servant who violates a rule or order of the rall- 
road company as to the method of coupling or un¬ 
coupling cars is generally chargeable with such contribu- 
tory negligence as will preclude a recovery for injuries 
sustained thereby. 

The violation of rules or orders in which the 
method of coupling or uncoupling cars is prescribed 
by the company will constitute contributory negli¬ 
gence such as will generally bar a servant from re- 
covering for injuries sustained by reason of such 
disobedience,! as where he violates a rule which 
forbids him from going between moving cars to 
couple or uncouple them^ or which requires the use 
of a coupling stick;3 and this rule is particularly 
applicable where the servantes act in going between 
moving cars is voluntary and unnecessary.^ A re¬ 
covery is not precluded, however, where the rail- 
road company’s rule as to coupling or uncoupling 
has been habitually violated with its knowledge,^ 
where a violation of the rule is in effect encouraged 
by letting it be known that brakemen who do not 


couple cars promptly are likely to lose their posi- 
tions,6 where it would be impossible to do the work 
without violating the rule,^ or where a reasonable 
necessity exists for doing the work in the manner 
which is in violation of the rule.® 

(3) Riding on Cars or Locomotives 

A railroad empioyee who is injured by reason of his 
disobedience of a rule of the company which forbids its 
employees to ride on its iocomotives or on certain parts 
thereof, or on certain parts of its cars, is generally 
chargeable with such contributory negligence as will pre- 
vent a recovery. 

Where the rules of a railroad company forbid its 
employees to ride on its locomotives or on certain 
parts thereof, a servant who is injured by reason 
of his disobedience of such rules is generally 
chargeable with such contributory negligence as 
will prevent a recovery.® An empioyee who rides 
on the side of a car ncxt to an obstruction in viola¬ 
tion of a rule forbidding it, when he might have 
ridden on the other side of the car where the track 
was free from obstructions, has been held guilty of 
contributory negligence.^® Nevertheless, rules of 
this character may be waived or abrogated by cus- 
tomary violation thereof with the knowledge and 
assent of the company but a general custom, tol- 
erated by an employer or consented to by its fore- 
man, under which members of a crew rode on flat 
cars instead of in the dining car of a work train, 
is not decisive in ali cases of the question whether 
an empioyee was careless in taking a position on a 
fiat car,^2 ^nd, moreover, a rule designated to pro- 
tect the train and people on the track does not ap- 
ply to accidents caused by inadequate clearance 


96. N.C.—Holland v. Seaboard Air- 
Line R. Co., 65 S.E. 836, 143 N.C. 
435. 

97. Utah.—Bunker v. Union Fac. R. 
Co., 114 P. 764, 38 Utah 675. 

98. Va.—^Washington Southern R. 
Co. V. Grove, 74 S.E. 148, 113 Va. 
411, 

99. Mont.—Thompson v. Montana 
Cent. R. Co., 43 P. 496, 17 Mont. 
426. 

Tex.—Pilkinton v. Gulf, C. & S. F. 

R. Co., 7 S.W. 805, 70 Tex. 226. 

39 C.J. p 887 note 61. 

1. Ala.—Southern Ry. Co. v. Glenn, 
154 So. 792, 228 Ala. 563. 

Mich.—^Coke v. Michigan Cent. R. 

Co., 143 N.W. 1, 177 Mich. 260. 

39 C.J. p 887 note 58. 

2. U.S. — Powell V. Wisconsin Cent. 
R. Co., Minn., 159 P. 864, 87 C.C.A. 
44. 

W.Va.—Johnson v. Chesapeake & O. 

R. Co., 18 S.E. '573, 38 W.Va. 206. 
39 C.J. p 887 note 68 [f]. 


3. Ind.—Pennsylvania Co. v. Whit- 
comb, 12 N.E. 380, 111 Ind, 212. 

39 C.J. p 887 note 68 [c]. 

4. U.S.—Powell V. Wisconsin Cent. 
R. Co., Minn., 159 F. 864, 87 C.C.A. 
44. 

5. Tex.—Texas & N. O. R. Co. v. 
Conway, 98 S.W. 1070, 44 Tex.Civ. 
App. 68. 

39 C.J. p 887 note 69. 

6. La.—Blackburn v. Louisiana R. 
& Nav. Co., 64 So. 865, 128 La. 
319. 

7. Mich.—^Eastman v. Lake Shore & 
M. S. R. Co., 60 N.W. 309, 101 
Mich. 597. 

39 C.J. p 888 note 71. 

8. Minn.—Slaughter v. Illinois Cent. 
R. Oo., 145 N.W. 790, 125 Minn. 96. 

39 C.J. p 888 note 72. 

9. S.C.—Bouchillon v. Charleston & 
W. C. R. Co., 72 S.E. 634, 90 S.C. 
42, Ann.Cas.l913D 1. 

39 C.J. p 888 note 74. 
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Failure to get off gondola car whext 
notified 

Ky.—Patrick's Adin'x v. Louisville & 
N. R. Co., 132 S.W.2d 768, 280 Ky. 
181. 

Blding on the frout footboard of 
an engine has been held not a viola¬ 
tion of rule prohibiting empioyee 
from riding on footboard between 
engine and car.—Termina! R. Ass’n 
of St. Louis V, Farris, C.C.A.Mo., 69 
P.2d 779. 

10. Wis.—'Collins v. Mineral Point 
& N. R. Co., 117 N.W. 1014, 136 
Wis. 421. 

11. Ky.—Southern Mining Co. v. 
Childers, 142 S.W.2d 995, 283 Ky. 
687, 131 A.L.R. 315. 

N.H.—McAllister v. Suncook Val. R. 

R., 42 A.2d 733, 93 N.H. 400. 

39 C.J. p 888 note 77. 

Waiver or abrogation of rule gen¬ 
erally see supra § 458. 

12. Mo.—Gibler v. Quincy, O. & K. 
C. R. Co., 107 S.W. 1021, 129 Mo. 
App. 93. 
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from an adjacent track.i^ Where the danger of 
violating the nile is so ohvious and imminent that 
no pnident person would violate it, the fact that 
other employees were in the habit of violating the 
rule will not excuse the employee injured while vi¬ 
olating it for so doing.14 It has been held that an 
employee who is thrown from a weed-burning ma- 
chine after leaving his seat thereon and going onto 
•the platform alongside the machine to oil it while 
in motion violates both a rule that no repairs or ad- 
justments may be made to a car or machine while 
in motion and a rule forbidding the changing of po¬ 
siti on on a car while it is in motion. 

(4) Boarding or Alighting from Moving 
Cars or Locomotives 

A railroad servant Injured by boarding or alighting 
from a moving train, car, or locomotive, in violation of a 
rule or order of the railroad company, generally may not 
recover for the injury so sustalned. 

A railroad servant who is injured by reason of 
his boarding or alighting from a moving train, car, 
or locomotive, in violation of a rule or order of the 
railroad company forbidding it, or forbidding it to 
be done in a certain manner, generally may not re¬ 
cover for the injury so sustained.^^ Such a serv¬ 
ant, however, may not be chargeable with contribu- 
tory negligence where the rule is habitually violat- 
ed with the company^s knowledge and assent.^*^ A 
rule ‘prohibiting employees from getting on or off 
trains while in “too rapid motion'^ implies that the 
employees may get on or off trains that are moving 
under conditions and circumstances that are appar- 
ently safe,lS so that such a rule is not violated by an 
employee getting off a moving engine unless an 
ordinarily prudent man would not have done as he 
did.i9 


b. Mining 

A miner who is Injured In consequence of a violation 
of the rules or orders promulgated by his employer Is 
generally chargeable with such contributory negligence as 
will bar a recovery. 

A miner is required to exercise reasonable care 
in an observance of the rules promulgated by his 
employer,20 and if he is injured in consequence of a 
violation of rules or orders he is in general, barred 
from a recovery for the injuries so sustained.^i 
Such violation of a rule by a servant, however, will 
not bar a recovery for injuries sustained while so 
doing, where the rule has been customarily violated 
by other employees so as to warrant the inference 
that this violation was authorized and sanctioned 
by the employer ;22 but it must appear that the em¬ 
ployer either had actual knowledge of its violation 
or by the exercise of ordinary care should have 
known thereof ;23 and it has been held that a cus- 
tomary violation of the rule to the knowledge of the 
company will not excuse a violation thereof by the 
injured servant where the act done in violation of 
the rule is extremely and imminently dangerous.24 

Under some statutes a miner, workman, or other 
person riding on a loaded car or wagon in a mine in 
violation of a provision of the statute may not re¬ 
cover for injuries sustained thereby;25 but this rule 
does not apply to an employee who, as a necessary 
duty, must accompany the car on its trip.^s 

c. Handling of Machinery, Tools, or Appliances 

DIsobedience of the rules or orders of the master aa 
to the method of using machinery, tools, or appliances 
generally constitutes such contributory negligence as will 
bar a recovery for injuries sustained thereby. 

A servant who is injured in consequence of his 
disobeying rules, orders, or instructions of the mas¬ 
ter as to the method of using machinery, tools, or 
appliances is generally chargeable with such con¬ 


is. N.H,—McAllister v. Suncook 
Val. R. R., 42 A.2d 733, 93 N.H, 
400. 

14. Ark.—^E1 .Dorado, B, R. Co. v. 
Whatley, 114 S.W. 234, 88 Ark. 20, 

129 Am.S.R. 93. 

15. Ark.—Hissouri Pac. R. Co. v. 

Guy, 157 S.W.2d 11, 203 Ark. 166, 
certiorari gpranted Guy v. Missouri 
Pac. R. Co., 62 S.Ct. 1046, 316 U. 
S. 65'5, 8'6 L.Ed. 1735, certiorari 
dismissed 63 S.Ct. 22. 317 U.S. 

702, 87 L.Ed. 561. 

16. N.C.—Crawford v. Southern R. 
Co., 64 S.E. 589. 150 JST.C. 619. 

S.C.—Camphell v. Thayer Mfg. Co., 

130 S.E. 880, 133 S.C. 219. 

39 C.J. p 888 note 81. I 


f St. J, & C, B. R. Co., 28 S.W. 842, 

• 30 S.W. 129, 127 Mo. 658. 

39, C.J. p 889 note 83. 

18. Mo.—Rhea v. Missouri Pac. R. 
Co., 156 S.W. 4, 171 Mo.App. 160. 

19. Mo,—Rhea v. Missouri Pac. R. 
Co., supra. 

20. Va.—Clinchfield Coal Corp. v. 
Hawkins, 108 S.E. 704, 130 Va. 698. 

21. Ala.—^Cassiatore v. DeBardela- 
ben Coal Co., 85 So. 429, 204 Ala. 
209. 

39 C.J. p 889 note 86. 

Bole applied to convlct laborer 
Ala.—Red Peather Coal Co. v, Mur- 
chison, 80 So. 354, 202 Ala. 289. 

22. U.S.—Pocahontas Cons. Collie- 
ries Co. v. Johnson, Va,, 244 F. 368, 
156 C.C.A. 654, certiorari denied 38 
S.Ct. 14, 245 U.S. 658, 62 L.Ed. 635. I 
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Ky.—Southern Mining: Co. v, Child- 
ers, 142 S.W.2d 99'5, 283 Ky. 687, 
131 A.L.R. 315. 

23. 111.— Himrod Coal Oo. v. Clin- 
gan, 114 I11.APP. 568. 

39 C.J. p 889 note 88. 
ai, Va.—^Williams v. Norton Coal 
Co., '62 S.E. 342, 108 Va. 608. 

25. lowa.—Crabell v. Wapello Coal 
Co., 28 N.W. 56, 68 lowa 751. 

26. lowa.—Crabell v. Wapello Coal 
Co., 28 N.W. 56, 68 lowa 751. 

39 C.J. p 859 note 79 [b]. 

Statutory esception allowing those 
to ride "whose duty conapels them to 
do so" applies to an employee riding 
on the trip for the purpose of help- 
ing to unload certain equipment that 
had been loaded, since he has a duty 
to perform.—Coalfleld Coal Co. v. 
Mellhorn, 2 TennjV,pp. 219, 


17. Mo.—^Francis v. Kansas City, 
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tribtrtory negHgence as will bar a recovery,27 espe- 
cially where the danger of so doing is obvious and 
could easily be avoided by the servant without any 
instructions with reference thereto.^S It has been 
held, however, that, where an employee operates a 
tnachine as it has been operated for years and as 
other employees operate similar machines, the em- 
ployer cannot escape liability for injuries to the em¬ 
ployee on the ground that he has violated a rule of 
the employment,29 especially where it does not ap- 
pear that the work could be done by any other prac- 
tical method.s^o 

d- Inspection or Repair 

A servant who is injured as a consequence of his dis- 
-obedience of a rule or order requiring hlm to Inspect or 
repair is generally chargeable with such contributory 
negligence as will preclude a recovery. 

While rules imposing the duty of inspection on 
servants only hold them to reasonable care in that 
respect,3i where the servant is injured in conse¬ 
quence of his disobedience of a rule or order he 
generally is chargeable with such contributory neg¬ 
ligence as will preclude a recovery.32 This also is 
the rule where the servant is injured in consequence 
<>f disobedience of a rule which forbids inspection 
to be made in a designated way;33 and, where a 
rule of the master imposes the dtity of inspection on 
the servant, he is not excused from using reasonable 
■care to comply with the rule although the master 


also has hired an inspector to examine the appli- 
ances.34 A rule requiring inspection has no ap- 
plication where the servant is given neither tools 
nor opportunity to comply therewith,^^ A rule re¬ 
quiring an employee to inspect his engine before 
using it has no reference to defects in the mechani- 
cal construction of an engine.^® It has been held 
that a failure to observe the rule requiring inspec¬ 
tion will not bar a recovery where the rule was cus- 
tomarily disregarded.37 

e. G-iving of Waming or Signal by Servant Oc- 
cupying Dangerous Position 

A servant who disobeys a rule requiring him to glve 
notice by warnlng, signal, or otherwlse to the master or 
other servants that he has assumed, or is about to as¬ 
sume, a dangerous position ordinariiy may not recover 
for injuries sustained as a consequence thereof. 

As a general rule, where a servant disobeys a 
rule requiring him to give notice by warning, signal, 
or otherwise to the master or to other servants that 
he has assumed, or is about to assume, a dangerous 
position, he will not be entitled to recover for inju¬ 
ries sustained in consequence thereof^S unless the 
master or those representing him might, by the ex- 
ercise of ordinary care, have discovered his position 
of perii in time to avoid injuring him^^ or unless 
the rule has been abrogated by disuse.*^^ 

Inspection or repair of cars, Violation of a rule 
requiring servants engaged in inspecting or repair- 


fl7. U.S.—Petition of Langnes, D.C. 
Wash,, 32 P.2d 284, reversed on 
other grounds, C.C.A., The Aloha, 
35 P.2d 447, reversed on other i 
grounds Langnes v. Green, 51 S.Ct. 
243, 282 U.S. 531, 75 L.Ed. 520. 

Ky.—Neal’s Adm’r v. Louisville & 
N. R. Co., 284 S.W. 429, 215 Ky. 
102 . 

1N[.C.—Erady v. Standard Oil Co. of 
New Jersey, 174 S.E. 4'56, 206 N. 
C. 596. 

•59 C.J. p 889 note 93. 

■23. Ohio.—Diamond Rubber Co. v. 

McCIurg, 26 Ohio Cir.Ct. 481. 

^29. Mo.—Shimp v. Woods-Evertz 
Stove Co., 158 S.W. 864, 173 Mo. 
App. 423, 

-Customary violation of rules as ex¬ 
cuse for disobedience generally 
see supra § 458. 

;30. Mo.—Shimp v. Woods-Evertz 
Stove Co., 168 S.W. 864, 173 Mo. 
App. 423. 

'31. U.S.—Pennsylvania R. Co. v. 

Schafer, C.C.A.Ohio, 290 F. 140. 

33 C.J. p 891 note 7. 

:;32. La.—Borell v. Cumberland Tele- 
graph & Telephone Co., 63 So. 247, 
133 La. 630, L.R.A.1916D 1064. 

:39 C.J. p 890 note 99. 
jDuty to discover and remedy defects 
generally see supra 5 447. 


Electric wires 

Where the wires of an electric 
light company come into contact 
with those of a telephone company 
as the resuit of a storm, and a well- 
informed trouble man of the tele¬ 
phone company is instructed to lo¬ 
cate the trouble and report thereon 
but not to attempt to ciear the wires, 
the telephone company is not liable 
for injuries resulting from his tak- 
ing hold of a wire.—Borell v. Cum¬ 
berland Telegraph & Telephone Co., 
supra. 

Where rules do not reg,tiire statlon 
agent to Inspect or repair station 
yard, and he is injured by a fall in 
railroad yard, allegedly caused by 
defective condition of roadbed, rail¬ 
road cannot avoid liability on theory 
that company rules charged plain- 
tiffi with duty of maintaining yard 
in reasonably safe condition.—^Mc- 
Clain V. Charleston & W. C. Ry. Co., 
4 S.B.2d 280, 191 S.C. 332. 

35. U.S.—Louisville & N. R. Co. v. 

Woodward, Ala., 176 P. 6, 99 C.C. 

A. 479. 

39 C.J. p 890 note 1. 

j 34. S.C.—Jones v. Postal Tei. Cable 
l Co., 74 S.E. 492, 91 S.C, 273. 
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55, Ind.-^hicago, St. L. & P. R. Co. 

V. Fry, 28 N.E. 989, 131 Ind. 319. 

39 C.J. p 890 note 3. 

3S. Tex.—Galveston, H. & S. A. R. 
Co. V. Smith, 67 S.W. 999, 24 Tex. 
Civ.App. 127. 

37. Minn.—Le Duc v. Northern Pac. 
R. Co., 100 N.W. 108, 92 Minn. 287. 

Customary violation of rules as ex¬ 
cuse for disobedience generally see 
supra § 458. 

38. Ark.—^Toung v. St. Louis, I. M. 
& S. R. Co., 140 S.W. 684, 100 Ark. 
380. 

111.—Illinois Cent. R. Co, v. Braden, 
128 Ill.App. 265. 

39 C.J. p 891 note 11. 

Duty to give warning or signal of 
dangerous position see supra § 465. 
Section foreman, who operated mo¬ 
tor car in violation of rules by not 
putting out flag or getting lineup on 
extra trains or keeping lookout, was 
as matter of law negligent.—^Dozier 
V. Missouri Pac. R. Co., 3 S.W.2d 678, 
176 Ark. 651. 

39. Mo.—Neas v. Chicago, B. & Q, 
R. Co., 120 S.W. 120, 138 Mo.App. 
484. 

Last ciear chance doctrino generally 
see supra § 423. 

40. Ark.—St. LK3Uis, I. M. & S. R. 
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ing cars to put oiit flags or other signals in order to 
notify the master pr other servants that the servant 
engaged in such work has assumed a position of 
danger ordinarily will prevent a recovery for inju¬ 
ries sustained by reason of a noncompliance with 
the rule.*^^ It hiis^been held, however, that for a 
violation of .the rule to have this effect, it is neces- 
sary that the servant should have been instructed 
with respect thereto.^^ Jt has also been held that a 
disobedience of the rule will not prevent a recovery 
where the master promises to protect the servant 
while at work,^3 or where the rule has been abro- 
gated by disuse^^ or waived by the railroad compa- 
ny45 

OpcraHon of velocipede or hand car. Where a 
railroad employee operating a velocipede knowingly. 
and willfully violates a rule of the company to car- 
ry lights and run against the traffic, and is injured 
while so doing, he cannot recover.'^^ So also a 
servant operating a hand car, who knowingly vio¬ 
lates a rule requiring him to keep lights on the hand 
car when operating it at night, and is killed by a 
train, his negligence will preclude a recovery^'^ un- 
less the engineer and fireman saw, or in the exercise 
of ordinary diligence should have seen, him in time 
to avoid the injury.^S A section foreman in charge 
of a hand car who fails to send a flag around a 
curve in accordance with rules of the road is guilty 
of negligence which will prevent a recovery where 
he sustains injuries in consequence of his disobe¬ 


dience of the rule.*^^ 

Operation of trains. A conductor of a train, in¬ 
jured by a rear end collision through his failure to 
take steps to protect the rear of his train by placing 
torpedoes on the rail as required by rulcs of the 
company when he knew his train was being delayed 
and might be overtaken, is precluded by his negli¬ 
gence from recovery for injuries sustained.®^ 

Entering mining shaft. Where a servant fails to 
comply with a rule forbidding anyone to come into 
a mining shaft without giving notice by signal, such 
negligence will defeat any recovery for injury re- 
ceived by reason of a block falling in the shaft.^i 

§ 460. Disregarding Warnings or Signals 

An employee who is injured while disregardinq a 
proper warning or signal is generaily chargeable with 
such contributory negligence as will preclude a recovery 
for injuries thereby sustained. 

An employee who is injured while disregarding 
a proper warning or signal is generaily chargeable 
with such contributory negligence as will bar a re¬ 
covery for injuries sustained in consequence there- 
of,52 especially where the warning or signal has 
been repeatedly given.53 His disregard of the 
warning or signal cannot be justified by the fact 
that he has been directed to hurry with his work^^ 
or that his mind was absorbed in his work at the 
time;55 and the fact that he does not realize the 
magnitude of the possible injuries does not excuse 


Co. V. Sharp, 171 S.W. 95, 11*5 Ark. 
30S: 

S.C.—Bussey v. Cha^leston & W. C. 

R. Co.. 58 S.E. 1015, 78 S.C. 352. 

41. Utah.—Lasag-na v. McCarthy, 
177 P.2d 734. 

39 C.J. p 891 note 14. 

Rule held aiot vlola^ed 

Car inspector stepping between 
standing cars, bclieving approaching 
cars would be shunted upon adjioin- 
ing track instead of being wrong- 
fully shunted against standing cars, 
did not violate employer's rule re- 
specting working about cars VTithout 
blue light placed at either end, so as 
to preclude recovery for death.—^Hal- 
ges V. Central R. Co. of New Jersey, 
C.C.A.N.T., 68 F.2d 169, certiora’! de- 
nied Central R, Co. of New Jersey v. 
Halges, 53 S.Ct. 11, 287 U.S. 607, 77 
L.Ed. 528. 

Combined rules of railroad and navy 

Railroad was not linble for injury 
to car inspector working in United 
States naval supply depot not under 
control of railroad and caused when 
inspector was run over while in- 
specting cars, where injury was 
caused by inspoctor’s own violation 
of.a published safety rule of both 
tbe navy and railroad reoLuiring a 


blue flag to be placed on track when 
men are working around cars.—La- 
sagna v. McCarthy, Utah, 177 P.2d 
734. 

42. Conn.—Campbell v. New York, 
N. H. & H. R. Co., 102 A. 697, 92 
Conn. 322. 

39 C.J. p 891 note 15. 

43. Mo.—Moore v, Wabash, St. L. & 
P. R. Co, 85 Mo. 588. 

39 C.J. p 891 note 16. 

44. Ark,—St. Louis, I. M. & S. R. 
Co. V. Sharp, 171 S.W. 95, 115 Ark. 
308. 

Customary violation of rules as ex- 
cusing disobedience generaily see 
supra § 458. 

45. Utah.—Lasagna v, McCarthy, 
177 P.2d 734. 

Notice as elemexit of waiver 

Notice by car inspector to railroad 
that inspector’s blue flag, furnished 
for purpose of complying with pub¬ 
lished safety rule, had been wrecked 
was notice that the rule was being 
complied with and was not notice 
that the flag was not being used, so 
as to constitute actual knowledge by 
railroad of violations of the rule 
I as an element of waiver by railroad 
I so as to relieve inspector of binding 
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effect of rule.—Lasagna v. McCarthy, 
supra. 

46. 111.—Toung V. Chicago & N. W. 
R. Co., 180 Ill.App. 498. 

47. Mo.—^Neas v. Chicago, B. & Q. 
R. Co., 120 S.W. 120, 138 Mo.App. 
484. 

48. Mo.—Neas v. Chicago, B. & Q. 
R. Co., supra. 

49. Tex.—Southern Pac. Co. v. Ry- 
an, Civ.App., 29 S.W. 527. 

5D. Wash. — Boucher v. Oregon R. & 
Nav. Co., 97 P. 661, 60 Wash. 627. 
39 C.J. p 892 note 22. 

51. Tenn.—American Zinc Co. v. 
Smith, 161 S.W. 494, 128 Tenn. 447, 
L.R.A.1916F 907. 

52. U.S.—Pere Marquette Ry. Co. v. 
Haskins, C.C.A.Mich., 62 P.2d 806. 

39 C.J. p 892 note 27. 

53. N.Y;—Moeller v. Brewster, 30 N. 
E. 124, 131 N.Y. 606. 

54. U.S.—Baltimore & P. R. Co. v. 
Jones, D.C., 95 U.S. 439, 24 L.Ed. 
606. 

55. Tex.—Ft. Worth <& R. G. R. Co. 
V. Robinson, 84 S.W, 410, 37 Tex. 
Civ.App. 465, affirmed 87 S.W. 667, 
99 Tex. 110. 
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him for exposing himself to the risk consequent on 
a disregard of such warning or signal.56 An in- 
jured servant is not entitled to recover where he 
fails to call the signal to the attention of another 
servant on whose acts his own safety dependSj^*^ 
or where, after calling attention of the other serv¬ 
ant to the signal and seeing that he has failed to 
observe it, he does nothing further,58 nor is he en- 
tilled to recover where he disregards a warning 
which he himself has given to other servants;^^ 
and, moreover, it has been held that he may be pre- 
cluded from recovering where he relies on a signal 
which has been improperly given.®^ It has also 
been held that, where the servantes disregard of the 
warning puts him in a place where he has no right 
to be and he sustains injuries at such place, he can- 
not recover even though the defense of contributory 
negligence is not available by reason of the master^s 
willful violation of a statutory provision for the 
servant’s safety.®^ The master, however, is not re- 
lieved from liability where the warning had no ref- 
erence to the particular work at which the servant 
was employed when injured.®^ 

Where coniradictory signals are given simultane- 
ously, thus leaving it in doubt whether the servant 
may proceed with safety, he is not justified in pro- 
ceeding with his work and, if he does so and is in- 
jured in consequence, he cannot recover^S unless, 


under the circumstances, he has a right to assume 
that it is safe and proper to proceed.®^ 

§ 461. - Dangerous Operations or Meth- 

ods of Work 

A servant who is injured while attempting dangerous 
operations or methods of work in disobedience of warn- 
ings or signals generally cannot recover therefor. 

A servant who is injured while attempting dan¬ 
gerous operations or methods of work in disobe¬ 
dience of warnings, signals, or instructions general¬ 
ly cannot recover for the injuries thereby sus- 
tained,^5 as where in disregard of warnings or sig¬ 
nals he adopts an unsafe method of performing his 
work with respect to the operation of a railroad,®® 
such as in coupling or uncoupling cars.67 

§ 462, - Defective Appliances or Places 

of Work 

A servant who is Injured while working with defec¬ 
tive or dangerous tools or appliances, or in a dangerous 
place, in disregard of warnings or signals, generally can¬ 
not recover for the injuries so sustained. 

A servant who is working with defective or dan¬ 
gerous tools or appliances or in a dangerous place, 
and who fails to heed signals, warnings, or instruc¬ 
tions for his safety, and is injured in consequence, 
is not entitled to recover.^s 


56. Minn.—Truntle v. North Star 
Woolen-Mill Co„ '68 N.W. 832, 67 
Minn. 62. 

Tex.—Ft. Worth & R. G. R. Co. v. 
Robinson, 84 S.W. 410, 37 Tex.Oiv. 
App. 465, affirmed 87 S.W. 667, 99 
Tex. 110. 

57. Minn.—Elmgren v. Chicago, M. 
& St. P. R. Co., 112 N.W. 1067, 102 
Minn. 41, 12 L.R.A.,N.S., 754. 

39 C.J. p 893 note 32. 

58. U.S.—Pennsylvania Co. v. Sbee- 
ley, Ohio, 221 F. 901, 137 C.C.A. 
471. 

59. Ky.—Moreland v. Indian Refin- 
ing Co., 143 S.W. 395, 146 Ky. 760. 

39 C.J. p 892 note 27 [a]. 

60. Ala.—Columbus & W. R. Co. v. 
Bridges, 5 So. 864, 86 Ala. 448, 11 
Am.S.R. 58. 

39 C.J. p 892 note 2'7 [c]. 

61. 111 .—Randall v. Crescent Coal 
Co., 203 Ill.App. 534, affirmed 117 
N.B. 773, 280 111. 617. 

39 C.J. p 893 note 34. 

62. U.S.—McDowell v. The France, 
D.C.N.Y., 63 P. 843, reversed on 
other grounds 69 F. 479, 8 C.C.A. 
IS'5. 

Itepair work 

Railroad cannot relieve itself from 
liability under Federal Bmployers’ 
Liability Act for injuries sustained 


by mechanic’s helper when his hand 
was caught in screw of locomotive 
stoker while removing an obstruc- 
tion therefrom on ground that helper 
had disregarded warning stamped on 
cloanout piate to keep hands out, 
since it would be reasonable to as¬ 
sume that warning was not intended 
for one engaged to repair interior 
of the stoker.—Edwsrds v. Baltimore 
& O. R, Co., C.C.A.I11., 131 P.2d 366. 

63. Ga.—Devine v. Savannah, F. & 
W. R. Co., 15 S.E. 781, 89 Ga. 641. 

64. Utah.—Miller v. Southern Pac. 
Co., 21 P.2d 865, 82 Utah 46, cer¬ 
tiorari denied Southern Pac. Co. v. 
Miller, 54 S.Ct. 207, 290 U.S. 697, 
78 L.Ed. 600. 

“Cautiou,” “stop,” and “clear^^ sig¬ 
nals 

Locomotive engineer and fireman 
were not negligent in failing to oh- 
serve stop signal in time to halt 
train before reaching open derail 
switch if previous signal showed 
"ciear” when train passed it and 
should have showed "caution” if fol- 
lowing signal showed "stop.”—Miller 
V. Southern Pac. Co., 21 P.2d 865, 82 
Utah 46, certiorari denied Southern 
Pac. Co. V. Miller, '54 S.Ct. 207, 290 
U.S. 697, 78 L.Ed. 600. 

65. Ky.—Gibson’s Adm’r v. Ohio 
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Valley Electric Ry. Co., 283 S.W. 
415, 214 Ky. 256. 

N.J.—Macchia v. Pennsylvania R. 
Co., 156 A. 337, 9 N.J.Misc. 998, af¬ 
firmed 162 A. 654, 109 N.J.Law 
404. 

39 C.J. p 893 note 39. 

Directiou to Irnriy as no Justificatlon. 
U.S.—Baltimore & P. R. Co. v. Jones, 
D.C., 95 U.S. 439, 24 L.Ed. 506. 

66. Pa.—Schlemmer v. Buffalo, R. & 
P. R. Co., 71 A. 1053, 222 Pa. 470. 

39 C.J. p 86'5 note 25. 

67. La.—Nugent v. W. R. Plckering 
Lumber Co., 60 So. 606, 131 La. 
891. 

Pa.—Schlemmer v. Buffalo, R. & P. 
R. Co., 71 A. 1053, 222 Pa. 470. 

68. La.—Mitchell v. Travelers In- 
demnity Co., App., 21 So.2d 198. 

Va.—Brickell v. Shawn, 9 S.E.2d 330, 
175 Va. 373. 

39 C.J. p 894 note 43. 

Defective stairway 
Contributory negligence of domes- 
tic servant in using back stairway 
of apartment building of which her 
employer was a tenant, although ex- 
pressly warned not to do so, preclud- 
ed recovery against employer for in¬ 
juries sustained by servant in fall 
on broken step.—Mitchell v. Trav¬ 
elers Indemnity Co., La.App., 21 So. 
1 2d ,198. 
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§ 463. Compliance with Commands or Or- 
ders 

A servant who Is injured while complying wIth a 
command or order of his master Is g^nerally not charge- 
able with contributory negligence. 

Subject to the limitations discussed infra §§ 464- 
467, a servant is generally not chargeable with con¬ 
tributory negligence, precluding a recovery for in¬ 
juries sustained, where he acts in compliance with 
the command or order of the master or his author- 
ized representative,69 even though such command 
or order was given negligently.70 

§ 464. — Where Danger Not Obvious and 
Imminent 

A servant generally is not chargeable with contribu¬ 
tory negligence In obeying a command or order given 
by the master, or by his authorized representative, if 
the danger to be incurred by such obedience is not so 
obvious and Imminent that an ordinarily prudent person 
wouid refuse obedience. 

Even though a servant may know that some dan¬ 
ger is involved,7i he is not chargeable with con¬ 


tributory negligence in obeying commands or orders 
in or about the master’s business when such orders 
or commands are given by the master or by one in 
authority over the servant as a representative of the 
master, if the danger to be incurred by obedience 
thereto is not so obvious and imminent that an or¬ 
dinarily prudent person wouid refuse obedience, 
or, as otherwise stated, if the danger is not so obvi¬ 
ous and imminent as to show almost inevitable in- 
jury.73 jhis well-settled principle applies with full 
force and effect althougli the work might have been 
accomplished by a different method;*^^ and especial- 
ly is the rule applicable where a servant knowing, 
or having reason to suspect, that the work is dan- 
gerous, complains thereof, and is assured that it 
is safe.'^5 

This general rule has been applied in cases where 
the servant was ordered to work with dangerous 
machinery, tools, or appliances,'^^ or jn dangerous 
places,'77 or to attempt dangerous operations or 
methods of work.*^^ 


AU employee, leavlug safe place ou 
flat roof, where his duties required 
him to be, catchin^ hold of structure, 
which he was assistlngr eiuployer to 
erect 'ou such roof to support eleo- 
tric sign, and pulllngr him&elf up to 
top of narrow wall, from which he 
was knocked or feli to Street pave- 
ment below when structure col- 
lapsed, where he was warned by eni- 
ployer not to get on wall and to stay 
ciear of structure, was chargeable 
with contributory negligence pre¬ 
cluding a recovery for his death from 
his employer.—Brlckell v, Shawn, 9 
S.E.2d 330, 176 Va. 373. 

6^. N.H.—Tremblay v. JT. Rudnick & 
Sons, 13 A.2d 163, 91 N.H. 24. 
N.C.—Overton v. Farmers' Mfg. Co., 
146 S.E. 706, 196 N.C. 670—Mason 
V. Richmond & D. R. Co., 19 S.B. 
362, 114 N.C. 718. 

Or.—Peluck v. Pacific Machine & 
Blacksmith Co., 293 P. 417, 134 
Or. 171. 

S.C.-r-Tuttle v. Hanckel, 183 S.E. 484, 
179 S.C. 60. 

39 C.J. p 894 note 48. 

70. Or.—Peluck v. Pacific Machine 
& Blacksmith Co., 293 P. 417, 134 
Or. 171. 

71- Mo.—Ingram v. Prairie Block 
Coal Oo., 5 S.W.2d 413, 319 Mo. 644 
—Storey v. Williams, App., 60 S.W. 
2d 698. 

Utah.—^Kaumans v. White Star Gas 
& Oil Co., 63 P.2d 231, 92 Utah 
24. 

Wis.—Neitzke v. Kraft-Phenix Eai- 
ries, 253 N.W. '579, 214 Wis. 441. 

39 C.J. p 894 note 47. 

An, employee’s mere awareness in 
obeying employer^s directions that 


he Is exposing himself to danger 
does not of Itself make employee 
contributorily negligent. 

Utah.—Kaumans v. White Star Gas 
& Oil Co., 63 P.2d 231, 92 Utah 24. 
Wis.—Neitzke v. Kraft-Phenix Dal- 
rles, 253 N.W. 679, 214 Wis. 441. 

73. Ark.—^Mlssourl Pao. R. Co. v. 
Erown, 116 S.W.2d 1083, 195 Ark. 
1060—Pine BlufC Heading Co. v. 
McMorris, 31 S.W.2d 962, 182 Ark. 
445. 

Kan.—Rush r. Brown, 109 P.2d 84, 
153 Kan. 69—St. Louis & S. P. R. 
Co. V. Morris, 93 P. 1S3, 76 Kan. 
836. 

Mlnn.—James v. Chlcago, St. P., M. 
& O. R. Co., 16 N.W.2d 188, 218 
Minn. 333. 

Mo.—^Ingram v. Prairie Block Coal 
Co., 5 S.W.2d 413, 319 Mo. 644— 
Storey v. Williams Bros., App., 60 
S.W.2d 698—Brann v. Hydraulic 
Press Brick Co., App., 288 S.W. 
941. 

Ohio.—^Van Duzen Gas & Gasoline 
Engine Co. v. Schelles, 65 N.E. 
998, 61 Ohio St. 298. 

Okl.—Corpus Juris cited In Baker v. 
J. H. Hudson Drilling Co., 300 P. 
386, 388, 149 Okl. 180. 

39 C.J. p 894 note 48. 

73. Mo.—^Senter v. Hammond Pack- 
ing Co., App., 274 S.W. 493. 

Or.—Cave v. Brown & McCabe, 
Stevedores, 274 P. 505, 128 Or. 286. 

74. Mo.—McNairy v. Pulitzer Pub. 
Co., App., 274 S.W. 849—Davis v. 
Metropolitan St. R. Co., 176 S.W. 
1067, 18S Mo.App. 128. 

75. Minn.—^Dimetre v. Red Wing 
Sewer Pipe Oo., 148 N.W. 1078, 127 
Minn. 132. 


Mo.—Spinnell v. Goldberg, 275 S.W. 

775, 219 Mo.App. 471. 

39 C.J. p 396 note 60. 

Assurance of safety generally see 
supra § 429. 

76. Kan.—St. Louis & S. P. R. Co. v. 
Morris, 93 P. 153, 76 Kan. 836. 

Mo.—^Nolen v. Halpin-Dwyer Const. 
Co., 29 S,W.2d 216, 226 Mo.App. 
224—Spinnell v. Goldberg, 276 S. 
W, 77'5, 219 Mo.App. 471. 

39 C.J. p 896 note 63. 

77. Ark.—Chapman y. H«iderson, 
67 S.W.2d 670, 188 Ark. 714—Pine 
Bluif Heading Co. v, McMorris, 81 
S.W.2d 962, 182 Ark. 445. 

Ga.—Simowitz v. Register, 3 S.E.2d 
231, 60 Ga.App. 180. 

Mo.—^Berry v. Baltlmore & O. R. Co., 
43 S.W.2d 782, reversed on other 
grounds Baltlmore & O, R, Co. v. 
Berry, 62 S.Ct. 610, 286 U.S, 272, 
76 L.Ed. 1098. 

39 C.J. p 896 noto 54. 

Place of alighting 
It was brakeman's duty to obey 
conductor's order to alight from ca- 
boose unless so unreasonable and 
dangerous that no reasonable person 
with brakeman's expenence wouid 
do so.—Berry v. Baltlmore & O. R. 
Co., Mo., 43 S.W.2d 782, reversed on 
other grounds Baltlmore & O. R. Co. 
V. Berry, 52 S.Ct. 510, 286 U.S. 272, 
76 L.Ed. 1098. 

78. Ark.—Missouri Pac. R. Co. v. 
Brown, 115 S.W.2d 1083, 195 Ark. 
1060—St. Louis-San PranCisco Ry. 
Co. v. McCommon, 62 S.W.2d 954, 
IS7 Ark. 824, certiorari denied 54 
S.Ct. 438, 291 U.S. 661, 78 L.Ed. 
1053. 
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Basis of rule. The considerations on which the 
rule is based may be briefly stated as follows: The 
primary duty of the servant is obedience, and he 
does not stand on the same footing as the master 
since the position of the servant is one of subordina- 
tion and obedience, he has the right to rely on the 
superior knowledge, judgment, and skill of the mas- 
ter or of the superior under whom the servant is 
'workingjSO and is not bound to set up his own judg¬ 
ment against that of his master or superior,si at 
the perii of being discharged,^2 even where he may 
question the safety of the undertaking,83 uniess his 
own judgment is so clearly opposed to that of the 
master that in fact he does not rely on his master^s 
opinion.84 He is not altogether free to act on his 
own suspicion of danger^S but may rely on the or- 
ders of the master notwithstanding many misgiv- 
ings of his own.^^ He has the right to rely on the 
exercise of due care on the part of the master,^7 
and may assume that the master, or superior under 
whom the servant is worHng, will not direct him 
to do the Work uniess it is reasonably safe to do so 
or direct him to do it in a dangerous manner^S or 


§ 465 

will not give him an order which will expose him 
to unusual danger not already assumed by him in 
his regular and normal employment.®^ 

§ 465. - Where Danger Obvious and Im¬ 

minent 

A servant who is Injured whiie performing an act 
which he is ordered to perform, and which is so obviousiy 
and imminently dangerous that no person of ordinary 
prudence wouid obey the order, is chargeable with such 
contributory negligence as will bar a recovery. 

A servant is not under ali circumstances and at 
all hazards bound to obey the orders of the mas- 
ter.^0 He cannot shut his eyes to danger that wouid 
be apparent to a reasonably prudent person and 
proceed merely because directed by the master 
and hence where the servant knows, or by the exer¬ 
cise of ordinary care should know, of the perii in- 
volved in a compliance with the command or or¬ 
der,92 or where the act which the servant is ordered 
to perform is so obviousiy and imminently danger¬ 
ous that no person of ordinary prudence wouid obey 
the order,93 the servant, if injured whiie so doing, 
is chargeable with such contributory negligence as 


Kan.—Rush v Brown, 109 P.2d 84, 
153 Kan. 59. 

Minn.—James v. Chlcag*©, St. P., M. 
& 0. Ry. Co., 16 N.W.2d 188, 218 
Minn.. 333. 

Mo.—McNairy v. Pulltzer Pub. Co., 
App., 274 S.W. 849. 

89 C.J. p 896 note 55. 

Climbingf electrlc Une pole 
U.S.—Jupollo Publio Service Co. v. 
Grant, C.C.AJT.C., 42 P.2d 1«. 

79. Ark.—Mlssourl Pac. R. Co. v. 

Brown, 115 S.W.2d 1083, 195 Ark. 
1060—Chapman v. Henderson, 67 
S.W.2cl 570, 188 Ark, 714—Pine 

Bluff Heading Co. v. McMorris, 31 
S.\V,2d 962, 182 Ark. 445. 

Me.—Jensen v. Kyer, 63 A, 389, 101 
Me. 106. 

Mo.—Stephens v. Hannibal & St J. 
R. Co.. 9 S.W. 689, 96 Mo. 207, 9 j 
Am.S.R. 336—Nolen v. Halpin- 
Dwyer Const. Co., 29 S.W.2d 215, 
225 Mo.App. 224. 

N.C.—Bilis V. Durham Herald Co., 
145 S.E. 283, 19-6 N.C. 262. 

39 C.J. p 896 note 58. 

80, Ark.—Mlssouri Pac. R. Co. v. 
Brown, 11-5 S.W.2d 1083, 195 Ark. 
1060—Pine Bluff Heading Co. v. 
McMorris, 31 S.W.2d 962, 182 Ark. 
445. 

Ky.—Sinclair's Adm’r v. Illinois 
Cent R. Co., 100 S.W. 236, 30 Ky. 
L. 1040. 

Me.—Jensen r. Kyer, 63 A. 389, 101 
Me. 106. 

Mo.—Clayton v. Wells, 26 S.W.2d 969, 
824 Mo. 1176—Ingram v. Prairie 
Block Coal Co., 5 S.W.2d 413, 319 
Mo. 644—Clayton v. Hydraulic 


Press Brlck Co., App., 27 S.W.2d 
52—Atklns v. Torson, App., 12 S. 
W.2d 930—Brann v. Hydraulic 
Press Brlck Co., App., 288 S.W. 
941. 

S.C.—Tuttle V. Hanckel, 183 S.E. 484, 
179 S.C. 60. 

39 C.J. p 896 note 69. 

81. Me.—Jensen v. Kyer, 63 A. 389, 
101 Me. 10-6. 

Pa.—Moleskey v. South Pork Coal j 
Mining Co., 93 A. 485, 247 Pa. 434. 
S.O.—Tuttle V. Hanckel, 183 S.E. 484, 
179 S.C. 60. 

39 C.J. p 896 note 60. 

82. Mo.—Stephens v. Hannibal & 
St J. R. Co., 9 S.W. 689, 96 Mo. 
207, 9 Am.S.R, 336. 

83. Pa.—Rauhauser v. York Mfg. 
Co., 50 Pa.Super. 506. 

84. U.S.—Fillippon v. Albion Vein 
Slate Co., Pa., 89 S.Ct 435, 250 U. 
S. 76, 63 L.Bd. 863. 

Mo.—Ingram v. Prairie Block Coal 
Co., 6 S.W.2d 413, 319 Mo. 644. 
Pa.—Williams v. Clark, 64 A. 315, 
204 Pa. 416. 

85. Mo.—Shortel v. City of St. Jo- 
seph, 16 S.W. 397, 104 Mo. 114, 24 
Am.S.R. 317. 

N.D.—Umsted v. Colgate Farmers' 
EI. Co., 122 N.W. 390, 18 N.D. 309. 

86. Pa.—Moleskey v. South Fork 
Coal Min. Co., 93 A. 485. 247 Pa. 
434. 

39 C.J. p 897 note 65. 

87. Pa.—Powell v. S. Morgan Smith 
Co.. 85 A. 41-6, 237 Pa. 272. 

39 C.J. p 897 note 66. 
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88. Miss.—Odom v. Walker, 11 So. 
2d 452, 193 Miss. 862. 

39 C.J. p 897 note 67. 

89. Ga.—Simowitz v. Register, 3 S. 
E.2d 231, 60 Ga.App. 180. 

111.—Illinois Steel Co. v. Schymanow- 
ski, 44 N.E. 876, 162 111. 876. 

Me.—Le Blanc v. Sturgis, 147 A. 701, 
128 Me. 374. 

Mo.—Clayton v. Wells, 26 S.W.2a 969, 
324 Mo. 1176—Clayton v. Hydrau¬ 
lic Press Brick Co., App., 27 S.W. 
2d 52. 

90. N.D.—Umsted v. Colgate Farm- 
ers' EI. Co., 122 N.W. 390, 18 N.D. 
309. 

91. Del.—Hendriokson v. Continen¬ 
tal Fibre Co., 140 A. 659, 3 W.W. 
Harr. 664. 

Mo.—Gunn v. Hemphlll Lumber Co., 
App., 218 S.W. 978. 

92. Ark.—St, Louis-San Francisco 
Ry. Co. V. McCommon, -62 S,W.2d 
95'4, 187 Ark. 824, certiorari denied 
54 S.Ct 438, 291 U.S. 661, 78 L.Ed. 
1053. 

Ky,—Steely v. Great Atlantic & Pa¬ 
cific Tea Oo., 76 S.W.2d 900, 256 
Ky. C86. 

Mo.—Berry v. Baltimore & O. R. Co., 
43 S.W.'2d 782, reversed on other 
grounds Baltimore & O. R. Co. v. 
Serry, 52 S.Ct. 610, 286 U.S. 272, 
76 L.Ed. 1098. 

93. Ark.—Missouri Pac. R. Co. v. 
Brown, 115 S.W.2d 1083, 195 Ark. 
1060—^Chapman v. Henderson, 67 
S.W.2d 570, 188 Ark. 714—St. Lou¬ 
is-San Francisco Ry. Co. v. Mc¬ 
Common, 62 S.W.2d 964, 187 Ark. 
824, certiorari denied 54 S.Ct 438, 
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will bar a recovery, even though his superior as- 
sures him of the safety of the act,^^ unless he acts 
under duress or coercion.^^ 

Fear of discharge. According to some decisions, 
where the act which the servant is commanded to 
do is obviously and imminently dangerous, he will 
not be justified in obeying the command by reason 
of fear that disobedience of the command will re¬ 
suit in his discharge;^® but there is also authority 
to the contrary.^'^ 

§ 456. - Character of Commands or Or- 

ders Servant Justified in Obeying 

A command or order which shouid be obeyed, as 
affecting liability fop injury while executing it, need not 
be given in any set words but may be inferred from any 
words or acts which reasonabiy justify such an Inference. 

An order to an employee, as affecting liability for 
his injury while executing it, need not be in set 
words but may be inferred from any words or acts 
reasonabiy justifying an inference of such order.^® 
If, by a fair construction of an order given by a su¬ 
perior to a servant, a person acting with ordinary 
prudence and exercising ordinary care would, un¬ 
der the circumstances, have considered it an un- 
equivocal specific order to do a certain thing, the 
master cannot escape liability for the consequences 
by showing that the order was open to other con- 
structions, and was not in fact intended to be under- 
stood as the servant understood it in acting, as he 
supposed, in obedience thereto.^® So an order giv¬ 


en by a superior and transmitted by fellow servants 
to the servant injured is the order of the superior, 
and it is immaterial that the communication or the 
order was not direct.^ 

On the other hand, if, by the form of the order, a 
discretion is left with the servant as to whether he 
obey it or not and the servant is injured in conse- 
quence of obeying the order, he is not entitled to re- 
cover.2 A direction to a servant to do work by a 
certain method when it could be done otherwise does 
not justify the servant in doing the work several 
months later by that method when under the control 
of a different superior who gave no such order.^ 

Authority to give orders. Ordinarily commands 
or orders given to a servant by one having no au¬ 
thority to give them furnish no protection to the 
servant if injured while obeying them,^ especially 
where the servant in obeying the commands is act¬ 
ing outside the scope of his employment and is not 
engaged in the performance of any duty which is 
owing to the master,® and where he has received 
specific instructions from the master not to obey 
commands or orders of the character under consid- 
eration.® 

Commands involving violation of rulcs or orders. 
Unless the danger is known and obvious,'^ a servant 
will not be charged with contributory negligence in 
obeying an authorized command of his superior 
even though it involves the violation of a rule or 
order of his master;® but this rule does not apply 


291 U.S. 661, 78 L.Ed. 1053—Pine 
Bluff Heading Co. v. McMorris, 31 

S.W.2d 962, 182 Ark. 445. 

Kan.—Rush v. Brown, 109 P.2d 84, 
153 Kan. 59—St. Louis & S. F. R. 
Co. V. Morris, 93 P. 153, 76 Kan, 
836. 

Ky.—Steely v. Great Atlantic & Pa¬ 
cific Tea Co., 76 S.W.2d 900, 256 
Ky. 586. 

Minn.—James v. Chicago, St. P., M. 
& 0. Ry. Co., 16 N.W.2d 188, 218 
Minn. 333—^Dimetre v. Red Wing 
Sewer Pipe Co., 148 N.W. 1078, 127 
Minn. 132. 

Mo.—Rouchene v. Gamble Const. Co., 
89 S.W.2d 68, 338 Mo. 123—Berry 
V. Baltimore & O. R. Co., 43 S.W.2d 
782, reversed on other grounds 
Baltimore & O. R. Co. v. Berry, 52 
S.Ct. 510, 286 U.S. 272, '76 L.Ed. 
1098—Ingram v. Prairie Block Coal 
Co., 5 S.W.2d 413, 319 Mo. 644— 
Storey v. Williams Bros., App., 60 
S.W.2d 698—Penny v. Southeastern 
Express Co., App., 35 S.W.2d 940— 
Nolen V. Halpin-Dwyer Const. Co., 
29 S.W.2d 215, 225 Mo.App. 224— 
Brann v. Hydraulic Press Brick 
Co., App., '288 S.W. 941—McNairy 

V. Piilitzer Pub. Co., App., 274 S. 

W. 849, 


Okl.—Baker v. J. H. Hudson Drilling 
Co., 300 P. 386, 149 Okl. 180. 

S.C.—Tuttle V. Hanckel, 183 S.E. 484, 
179 S.C. 60. 

Utah.—Kaumans v. White Star Gas 
& Oil Co., 63 P.2d 231, 92 Utah 24. 
39 C.J. p 897 note 70. 

The danger mtist have heen so 
manlfest and glaring that it must 
have been known to the servant that 
he could not do work without injury. 
—Tuttle V. Hanckel, 183 S.E. 484, 179 
S.C. 60. 

94. Mo.—Penny v. Southeastern Ex¬ 
press Co., App., 35 S.W.2d 940. 

95. Cal.—Hali v. Clark, 125 P. 1047, 

1'63 Cal. 392—Lemmermann v. 

Pope, 183 P. 467, 42 Cal.App. 192. 

96. Mass.—Haley v. Case, 7 N.E. 
877, 142 Mass. 316. 

39 C.J. p 898 note 73. 

97. N.C.—Shadd v. Georgia, C. & N. 

R. Co., 21 S.E. 554, 116 N.C. 968— 
Mason v. Richmond & D. R. Co., 19 

S. E. 362, 114 N.C. 718—Mason v. 
Richmond & D. R. Co., 16 S.E. 698, 
111 N.C. 482. 

39 C.J. p 898 note 74. 


V. Williams, 53 So. 76, 168 Ala. 
612. 

39 C.J. p 898 note 75. 

99. Ohio.—Strang v. Toledo Tract. 
Co., 14 Ohio Cir.Ct.,N.S., 298. 

1. Ohio.—Stubbins v. Buckcye Steel 
Castings Co., 33 Ohio Cir.Ct. 597. 

2. Tenn.—Louisville & N. R. Co. v. 
Pitt, 18 S.W. 118, 91 Tenn. 86. 

3. N.C.—Mason v. Richmond & D. 

R. Co., 19 S.E. 362, 114 N.C. 718. 

4. Vt.—Cross v. Passumpsic Pibre 
Leather Co., 98 A. 1010, 90 Vt. 397. 

39 C.J. p 898 note 81. 

5. Vt. — Cross V. Passumpsic Pibre 
Leather Co., 98 A. 1010, 90 Vt. 397. 

39 C.J. p 898 note 82. 

Scope of employment generally see 
supra § 439. 

6. R.I.—Mann v. Oriental Print 
Works, 11 R.I. 162. 

7. lowa. — York v. Chicago, M. & St. 
P. R. Co., 67 N.W. '574, 98 lowa 
'544. 

39 C.J. p 898 note 85. 

8. Kan.—Forbes v. Atchison, T. & 

S. P. R. Co., 168 P. 314, 101 Kan. 
477. 

39 C.J. p 898 note 86. 


98. Ala.—Republic Iron & Steel Co. 
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with rcspect to the obedience of the order of one 
who has 110 authority to give it.^ The mere assent 
of a superior to the violation of a rule by another 
servant will not excuse the latter^o 

Commands involving violation of statute, The 
fact that a servantes obedience of an autliorized or¬ 
der involves the violation of a statute does not 
necessarily constitute contributory negligence.^^ It 
has bcen held, howevcr, that a servant cannot, by 
disregarding the judgment of a foreman that the 
place in which he is working has become unsafe, 
and also the statute forbidding the foreman from 
permitting him to work there, and obeying the or¬ 
der of his superintendent to work in the forbidden 
place, render the operator liable at common law 
for the injuries sustained.i^ 

§ 467. - Metliod of Compliance; Ordi- 

nary Care 

A servant must exercise ordinary care in obeying 
the command or order of the master, or of a superior, 
in order to be relieved of the charge of contributory neg- 
ligence. 

The fact that a servant was injured while acting 
in obedience to orders will not relieve him of the 
charge of contributory negligence, unless he exer- 
cised ordinary care for his own safety,i3 even 
though the command or order is accompanied by an 
assurance of safety,i4 especially where, in obeying 


the command, he was doing nothing more than a 
regular part of his ordinary duties and had done 
the particular act frequently without specific direc- 
tions.^5 The servant generally will be deemed to 
have exercised ordinary care in acting under the 
express command or advice of the master, even 
though but for that circumstance his conduct would 
be considered negligentA® 

§ 468. Acts in Emergencies 

A servant who, through the negligence of the mas¬ 
ter, is suddeniy placed in a position of imminent perii 
is generally not chargeable with such contributory neg¬ 
ligence as will prevent a recovery for Injuries sustained 
by reason pf the fact that he adopts the more dangerous 
course, or that he might or would have avoided injury 
by pursuing another course, provided the danger is real 
or reasonably apparent, and the servant exercises rea- 
sonable care and diligence under the circumstances. 

Servants who are placed in a position of sudden 
perii through the negligence of others are not ex- 
pected or required to act with the same delibera- 
tion, care, and foresight as servants who have time 
to reflect and delibcrately determine what is neces- 
sary to be done in order to protect themselves from 
danger and hence, where a servant without fault 
on his part and by reason of the master’s negligence 
is suddeniy placed in a position of perii requiring 
immediate action and preventing deliberation as to 
the proper course to pursue, the fact that he adopts 
the more dangerous course, or that he might or 


9. Ga.—Georgia R. «Sc Banking Co. 

V. Rhodes, 56 Ga. 645. 

N.y. —Keenan v. New York, L. B. & 

W. R. Co., 39 N.E. 711, 145 N.Y. 
190, 45 Am.S.R. 604. 

Order iDy third person 

Fact that railroad car inspector 
sent by railroad to work in naval 
supply depot was told to take his 
orders from inspectors on the Job, 
who were not employees of the rail¬ 
road, did not permit inspector to 
take ordors from other inspectors 
contrary to a long-established safety 
rule of railroad known to inspector, 
without notifying railroad, and then 
permit inspector to assert liability 
of railroad for injuries occasioned by 
inspector's disregard of safety rule 
on ground that working conditions 
wero unsafe.—Lasagna v, McCarthy, 
Utah, 177 P.2d 734. 

10. N.Y.—Keenan v. New York, L. 
E. & W. R. Oo., 39 N.E. 711, 145 
N.Y. 190, 45 Am.S.R. 604. 

39 C.J. p 899 note 88. 

11. U.S.—Delaware, L. & W. R. Co. 
V. Petrowsky, N.Y., 250 P. 554, 162 
C.C.A. 670, certiorari denied 38 S. 
Ct. 508, 247 U.S. '508, 62 L.Ed. 1241. 
Where a minixig company fails to 

post copies of the cninlug statute re- 


QUired by law, a servant who obeyed 
an order given him by one in au¬ 
thority, although acting in violation 
of the statute, cannot be considered 
guilty of contributory negligence.— 
Delaware, L. & W. R. Co. v. Petrow¬ 
sky, supra. 

12. W.Va,—Dwyer v. Raleigh Coal 
& Coke Co., 70 S.E. 716, 68 W.Va. 
741. 

13. Del.—Hendrickson v. Continen¬ 
tal Fibre Co., 140 A. '659, 3 W.W. 
Harr. 564. 

Ga.—Southern Co-op. Poundry Co. v. 
Elliott, 131 S.E. 180, 84 Ga.App. 
746. 

111.—Illinois Steel Co. v. Schymanow- 
ski, 44 N.E. 876, 162 111. 447. 

Kan.—Rush v. Brown, 109 P.2d 84, 
153 Kan. 59. 

Mo.—Harrison v. American Car & 
Poundry Co., App., 280 S.W. 60, 
quashed on other grounds State ex 
rei. American Car & Poundry Co. 
V. Daues, 288 S.-W. 13, 315 Mo. 
1229, and reversed on other 
grounds Harrison v. American Car 
& Poundry Co., App., 296 S.W. 214. 
Ohio.—Van Duzen Gas & Gasoline 
Engine Co. v. Schelies, 65 N.E. 998, 
61 Ohio St. 298. 

39 C.J. p 899 note 91. 
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14. Ga.—Southern Co-op. Poundry 
Co. V. Elliott, 131 S.E. 180, 34 Ga. 
App. 746—Central of Georgia Ry. 
Co. V. Lindsey, 110 S.E. 636, 28 
Ga.App. 108. 

15. Ky.—P. Bannon Pipe Co. v. 
Moorman, 199 S.W. 802, 178 Ky. 
637. 

18. lowa.—Hardy v. Chicago, R. I. 
& P. R. Co., 127 N.W. 1093, 149 
lowa 41. 

39 C.J. p 896 note 61. 

17. U.S.—Chesapeake & O. Ry. Co. 
V. Richardson, C.C.A.Ohio, 116 P. 
2d 860, certiorari denied 61 S.Ct. 
961, 313 U.S. 574, 85 L.Ed. 1531. 
Miss.—Legan & MoClure Lumber Co. 
V. Fairchild, 124 So. 336, 15*5 Miss. 
271. 

N.C.—Riggs V. Empire Mfg. Co., 129 
S.E. '595, 190 N.C. 256. 

Utah.—^Corpus Juris cited in Roach 
V. Los Angeles & S. L. R. Co., 280 
P. 1063, 1060, 74 Utah 545, certio¬ 
rari denied 50 S.Ct. 162, 280 U.S. 
613, 74 L.Ed. 655. 

39 C.J. p 899 note 96. 

Emergencies affecting youthful or 
inexperienced servant see infra 
§ 479. 
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would avoid the injury by pursuing anotber course, 
will not render him guilty of such contributory neg- 
ligence as will deprive him of his remedy against 
the master for the injuries sustainedA^ This rule 
applies where a servant is confronted with a sud- 
den emergency in the course of his work in the op- 
eration of a railroad or of its locomotives Or cars,i^ 
such as in coupling or uncoupling cars^o or in going 
between the cars for such purpose.^^ 

However, while there are some decisions appar- 
ently to the contrary,^^ h h^s generally been held 
that, even where an emergency of this character ex- 
ists, the servant, in order to be free from the charge 
of contributory negligence, must exercise as much 
care and diligence in preserving himself from in- 
jury as would be exercised under the same or sim- 
ilar circumstances by an ordinarily prudent and 
careful man,23 but this is the limit of care which 
can be required of the servant.24 The law does not 
require of him infallible judgment^S or that he shall 
act on the wisest course to escape the threatened 


danger;26 nor is he required to exercise the same 
amount of care as an ordinarily prudent and care¬ 
ful man would exercise under ordinary circum- 

stances.27 

Necessity for real or apparent dan§er. In order 
to bring a case within the rule exempting the serv¬ 
ant from contributory negligence for acts done in 
an emergency caused by the master's negligence, 
the acts must be done under a sense of impending 
danger,28 and the danger must be a real one,29 or 
the circumstances must be such as to create in the 
mind of the servant a reasonable apprehension of 
danger.so 

Emergency created by servant, If the emergency 
in which the servant acts is of his own making, the 
master cannot be held liable on the theory that it 
had by its negligence placed him in such a position 
as to relieve the servant of the duty of exercis'ing 
ordinary care for his own safety.^i The rule pre- 
supposes that the party who invokes it is himself 


18, U.S.—Sandrl v. Byram, CC.A. 
Mich., 80 F.2d 784. 

Cal.—Qualis v. Atchison, T. & S. F. 

Ry. Co.. 296 P. 645. 112 Cal.App. 7, 
Ga.—Gray v. Garrison, 176 S.E. 412, 
49 Ga.App. 4?2. 

Ky.—^Louisville & N. R. Co. v. Ste- 
phens, 182 S.W.2a 447, 298 Ky. 328. 
Mont.—Burnett v. Northern Pac. Ry. 

Co., 124 P.2d 307, 113 Mont. 253. 
N.C.—Rlg-gs V. Bmpire Mfg. Co., 129 
S.E. 695. 190 N.C. 256. 

Utali.—Corpus Juris clted in Roach 
V. Los Angeles & S, L. R. Co., 280 
P. 1063, 1060, 74 Utah 645, cer¬ 
tiorari denied 50 S.Ct. 162, 280 U. 
S. 613, 74 L.Ed. 655. 

89 C.J. p 900 note 9,7. 

"Eme-rgeaoies,»» as used in cases 
permitting employee to recover 
where he has performed some act in 

an. emergency, have been interpreted 
as unforeseen events happening in 
and about the premises which 
threateu or menaee life, limb, or de- 
struction of property.—Davls v. 
North State Yeneer Corporation, 166 
•S.E. 859, 861, 200 N.C. 263. 

18, Miss.—Graves v. Gulf & S. I. R. 

Co., 110 So. 234, 146 Miss. 130. 

Mo.—^Brannock v. St. Louis & S. F. 
R. Co., 126 S.W. 652, 147 Mo.App. 
301. 

Tex.—'3>exas & N. O. R. Co. v. Con- 
way, 98 S.W. 1070, 44 Tex.Civ.App. 
68 . 

89 CJ. p 900 note 97 [b]-Cd3. 

ao. Mo.—^Brannock v. St. Louis & S. 
F. R. Co., 12-6 S.W. 552, 147 Mo. 
App. 301. 

Tex.—Texas & N. O. R. Co. v. Con- 
way, 98 S.W. 1070, 44 Tex.Civ.App. 
68 . 

NL. Ko.—^Brannock y. St. Louis & S. 


F. R. Co., 126 S.W. 662, 147 Mo. 
App. 301. 

Tex.—Texas & N. O. R. Co. v. Con- 
way, 98 SW. 1070, 44 Tex.Civ.App. 
68 . 

39 C.J. p 866 notes 42, 46. 

22. Tex.—International & G. N. R. 
Co. V. Neffi, 28 S.W. 283, 87 Tex. 
303. 

39 C.J. p 901 note 98. 

23. Cal.—Qualis V. Atchison, T. & 
S. F. Ry. COm 296 P. 645, 112 Cal. 
App. 7. 

39 C.J, p 901 note 99. 

24. lowa.—Murphy v. Chicago Great 
Western R. Co., 118 N.W. 390, 140 
lowa 332. 

39 C.J. p 901 note 1. 

25. N.C.—^Dorteh v. Atlantic Coast 
Line R. Co., 62 S.E. 616, 148 N.C. 
675. 

26. Ga.—Gray v. Garrison, 176 S.E. 
412, 49 Ga.App. 472. 

Pa.—^Neilson v. Hillside Coal & Iron 
Co., 31 A, 1091, 168 Pa. 25'6, 47 Am. 
S.R. 886. 

Jumplng to escape scaldlng by steam 
A locomotive flreman, confronted 
with necessity of choosing instantly 
between remaining at his post and 
being scalded by steam from burst 
locomotive boiler or Jumping from 
engine cab while train was running 
relatively slow, was not guilty of 
contributory negligence, barring re- 
covery from railroad company for 
his death, in jumping, instead of re¬ 
maining in cab as hindsight showed 
would have been safer course.—Lou- 
isville & N. R. Co. v. Stephens, 182 
S.W.2d 447, 298 Ky. 328. 

Employee stopping exiglne before 
exploslon wa.s not required to exer- 
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cise same judgment in selecting 
route that person not confronted 
with emergency would exercise.-—Le- 
gan & McClure Lumber Co. v. Falr- 
child. 124 So. 336, 155 Miss. 271. 

27. 111.—Illinois Steel Co. v. Palge, 
136 111.App. 410, aflrmed 84 N.E. 
239, 238 111. 313. 

89 C.J. p 901 note 4. 

28. Ky.—Courier-Journal Job Print- 
ing Co. V. Haag, 159 S.W. 789, 155 
Ky. 248. 

Tex.—International-Great Northern 

R. Co. V. Lowry, 121 S.W.2d 585, 
132 Tex. 272. 

28. Ky.—Courier-Journal Job Print- 
Ing Co. V. Haag, 159 S.W. 789, 1<55 
Ky. 248. 

Or.—Brady v. Oregon Lumber Co., 
243 P. 96, 117 Or. 188, 45 A.L.R. 
812, rehearlng denied 245 P. 732, 
118 Or. 1'6, 45 A.L.R. 8:1.2. 

30. U.S.—Bobango v. Erie R. Co.. C. 
C.A.Ohio, 57 P.2d 667—Sandrl v. 
Byram, C.C.A.Mich., 30 P.2d 784. 

Ga.—Gray v. Garrison, 176 S.E. 412, 
49 Ga.App. 472. 

Miss.—Graves v. Gulf & S. I. R. Co., 
110 So. 234, 146 Miss. 130. 

Tex.—Fort Worth & D. C. Ry. Co. 
V. Westrup, Com.App., 285 S.W. 
1053. 

39 C.J. p 901 note 8. 

Facts which Jastlfy a reasonable 
fear that the danger is impending 
are sufficient.—Self v. Adel Lumber 
Co., '64 S.E. 112. 6 Ga.App. 846. 

31. U.S.—Bobango v. Erie R. Co., 
C.C.A.Ohio, 57 F.2d 667. 

Ky.—^Louisa Coal Co. v. Hammond, 
169 S.W. 709, 160 Ky. 27L 
39 C.J. p 901 note 10. 
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free from fault in creating the emergency.82 

Concurrent negligence of master and servant. If 
the servantes negligence combines with that of the 
master in putting the servant in the placc of perii, 
and he is injured, he cannot recover.23 

Repetition of previous occurrence. A servant 
cannot rely on the exception of sudden perii as ex- 
cusing his failure to exercise ordinary care where 
the occurrence v^hich alarmed him was a repetition 
of that which he had theretofore observed and 
should have anticipated.34 

Act done in furtherance of work. If the act 
which caused the injury was not done for the pur- 
pose of saving the servant from injury, but merely 
in furtherance of his work, he cannot claim ab- 
sence of contributory negligence on the ground that 
he made a mistake of judgment.35 

Oheying orders in an emcrgency is not, in gen- 
eral, contributory negligence which will bar a re- 
covery, although it is apparent that to do so is at- 
tended with danger.36 

§ 469 . - Effort to Save Life or Prevent 

Injury to Others 

Contributory negligence ordinarily will not be Im- 
puted to a servant who, while acting within the scope 
of his dutfes, attempts, in the face of imminent danger, 
to protect others from death or personal Injury. 

As a general rule contributory negligence will 
not be imputed to a servant who, while acting with¬ 
in the scope of his duties, attempts, in the face of 
imminent danger, to protect others from death or 


personal injury.37 The law has so great a regard 
for human life that it will not impute negligence to 
an eifort to preserve it, unless made under such 
circumstances as to constitute rashness in the judg- 
ment of prudent persons;^^ all that is required of 
the servant is that he should act with such care as 
might be expected of a person of ordinary prudence 
under similar circumstances,32 but at least this de- 
gree of care is required of him.^o He is not charged 
with the consequences of error in judgment result- 
ing from the excitement and confusion of the mo- 
ment.‘^i 

If the master was not negligent, the fact that the 
servant sustained injuries or was killed while at- 
tempting to save human life under circumstances 
of imminent danger will not authorize a recovery.'^^ 

§ 470. -Effort to Save Master’s Property 

One who, In the exercise of reasonable care and 
prudence, makes an attempt to save the master's prop¬ 
erty In an emergency and is injured while so doing is 
generally not chargeable with contributory negligence. 

One who, in the exercise of reasonable care and 
prudence, makes an attempt to save the master^s 
property in an emergency and is injured while so 
doing is' generally not chargeable with contributory 
negligence.^3 Nevertheless, the mere fact that a 
servant attempts to save the master's property in 
an emergency does not necessarily secure him im- 
munity from the charge of contributory negli- 
gence.^^ The question in every case of this char¬ 
acter is whether the acts of the servant measure 
up to the Standard of ordinary care and prudence.'^^ 


32. Va.—Virgrlnla & S. W. R. Co. v. 
Hili, 89 S.E. 895, 119 Va. 837. 

33 . Wls.—Baltzer v. Chicago, M. & 
N. R. Co., 63 N.W. 885, 93 Wis. 459. 

34. Tenn.—Louisville & N. R. Co. v. 
Hensley, 7 Tenn.Civ.A. 610. 

35. Ky.—Mahan Jellico Coal Co. v. 
Bird, 181 S.W. 339, 167 Ky. 697. 

36. N.C.—Allison v. Southern R. Co., 
40 S.E. 91, 129 N.C. 336. 

39 C.J. p 901 note 16. 

07. U.S.—Green v, Standard Whole¬ 
sale Phosphate & Acid Works, E.C. 
Md., 29 F.2d 746. 

Ala.—Atlantic Coast Line R. Co. v. 

Russell, 111 So. 753, 215 Ala. 600. 
Utah.—Corpus Juris QLttoted in Roach 
V. Los Angeles & S. L. R. Co., 280 
P. 1063, 1060, 74 Utah 646, certio¬ 
rari denied 60 S.Ct, 162, 280 U.S. 
613, 74 L.Ed. 656. 

39 C.J. p 902 note 16. 

Attempt to rescue fellow employee 
U.S.—Green v. Standard Wholesale 
Phosphate & Acid Works, D.C.Md., 
29 F.2d 746. 

38. Kan,—CondifC v. Kansas City, 


Ft. S. & G. R. Co., 25 P. 5'62, 45 
Kan. 256. 

La.—^Walker v. Shreveport Gas, Elec¬ 
tric Light & Power Co., 44 So. 925, 
120 La. 68. 

39 C.J. p 902 note 17. 

39. Ky.—Chesapeake & O. R. Co. v. 
Brown, 1'53 S.W. 753, 152 Ky. 479. 

39 C.J, p 902 note 18. 

40. lowa.—Nelling v. Chicago, St. P. 
& K. C. R. Co., 63 N.W. 568, 67 N. 
W. 404, 98 lowa 664. 

39 C.J. p 902 note 19. 

41. Pa.—Smith v. Standard Steel 
Car Co., 106 A. 102, 262 Pa. 650— 
Oorbin v. Philadelphia, 46 A. 1070, 
195 Pa. 461, 78 Am.S.R. 825, 49 L. 
R.A. 716. 

42. La.—^Walker v. Shreveport Gas, 
Electric Liglit & Power Co., 44 So. 
925, 120 La, 68. 

39 C.J. p 902 note 21. 

43. Ala.—Atlantic Coast Line R. 
Co. V. Russell, 111 So. 758, 216 Ala. 
600. 

111.—Pullman Palace Car Co. v. 
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Laack, 32 N.E. 286, 143 111. 242, 
18 L.R.A. 215. 

39 C.J. p 902 note 32. 

ZLztinguishin^ fire on master’s prop¬ 
erty 

Ark.—Booth & Flynn v. Price, 39 
S.W.2d 717, 183 Ark. 975, 76 A.L.R. 
957. 

44. La.—Mathls v. Kansas City 
Southern R. Co., 74 So. 172, 140 
La. 855. 

Mont.—^Hollenback v. Stone & Web¬ 
ster Engineering Corp., 129 P. 1058, 
46 Mont. 659. 

45. La.—Mathis v. Kansas City 
Southern R. Co., 74 So. 172, 140 La. 
855. 

Mont.—Hollenback v. Stone & Web¬ 
ster, Engineering Corp., 129 P. 
1058, 46 Mont. 559. 

Ztemalnlng on track to estrlcate ear 
A signalman who was killed when 
train collided with inspection car 
which signalman was attempting to 
remove from track was not required 
to remain on track merely to pre- 
I vent damage to car.—Deere v. South- 
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A mere error of judgment will not charge the serv¬ 
ant with contributory negligence or preclude a re- 
covery for injuries sustained while acting in an 
emergency to save the property of the master;46 
and it has been held that the fact that an employee^s 
acts, in connection with others, occasionei threat- 
ened dangers to the employer’s property does not 
preclude a recovery for death caused by his attempt 
to ward off the danger, where his acts were not 
culpable.^"^ In some States it has been held that 
the '‘imminent perii doctrine’’ does not protect a 
servant where mere property damage resulting from 


the master’s negligence is involved.*^® 

Compliance with orders, If an employer calls 
on an employee suddenly to extricate his property 
from perii under circumstances allowing no time 
for consideration, and the employee acting in com¬ 
pliance with the positive orders is injurcd, he may 
recover for such injuries received because of the 
emergency^® unless the act to be done is obviously 
so dangerous that a man of ordinary prudence would 
not have obeyed the order.^^ This rule applies only 
where there is imminent danger or hazard to the 
master^s property.^^ 


3. Inexperienced or Youtheul Servants 


§471. In General 

The youth or Inexperience of a servant does not of 
itself relleve him from the effects of contributory negli¬ 
gence; he is bound to exercise such care and prudence 
as may reasonably be expected of a person of his age, 
capacity, and experience in the same circumstances. 

Except in so far as controlled by statute, as dis- 
cussed infra § 480, the youth or inexperience of a 
servant does not of itself relieve him from the ef- 
fect of contributory negligence. Nevertheless, his 
age, intelligence, physical attainments, and experi¬ 
ence are matters which may and should be con- 
sidered in determining his contributory negli¬ 
gence and he is only bound to exercise such care 
and prudence as may reasonably be expected of a 
person of his age, capacity, and experience in the 
same circumstances,^^ and not as high a degree of 
care as would ordinarily be required of a prudent 


person of maturity and expenence.®^ He is, how- 
cver, required to exercise such a degree of care as 
may be expected from a person of his age, knowl- 
edge, experience, and capacity and notwithstand- 
ing his minority, if he has sufficient intelligence to 
appreciate the danger of a situation, the rules ap- 
plicable to adults, discussed supra § 427, et seq, may 
be applied in his case.^^ 

§ 472. Representation as to Age and Experi¬ 
ence 

A servant who misrepresents or conceais the facts 
as to his age or experiehee generally may not recover 
for Injuries caused by his negligence or in-experience. 

A minor servant who misrepresents or conceais 
the facts as to his age generally may not recover 
for injuries caused by his negligence.^S So also 


ern Pac. Co., C.C.A.Or., 123 P.2d 438, 
certiorari denied 62 S.Ct. 916, 315 

U.S. 819. 86 L.Ed. 1217. 

40. Pa,—Schall v. Cole, 107 Pa. 1. 

47. Tex.—Houston & T, C, R. Co. 

V. Smith, Tex.Civ.App., 51 S.W. 
'506. 

48. Mo.—Johnson v, Terminal R. 
Ass'n of St. Louis, 8 S.W.2d 891, 
320 Mo. SS4, certiorari denied 49 
S.Ct. 80, 278 U.S. 644, 73 L.Ed. 558, 
61 A.L.R. 572—Hili v. East St. 
Louis Cotton Oil Co., 214 S.W. 419, 
202 Mo.App. 478. 

Tlie doctrine lias heeiL lield not ap- 
pllcahle to switchman voluntarily 
passing in front of moving: freight 
car to avoid probable property dam- 
age.—Johnson v. Terminal R. Ass’n 
of St. Louis, 8 S.W.2d 891, 320 Mo. 
884, certiorari denied 49 S.Ct. 80, 278 
U.S. 644, 73 L.Ed. 558, '61 A.L.R. 572. 

49. Tex.—Robins v. Connolly, Tex. 
Civ.App., 241 S.W. 244. 

50. Tex,—Robins v. Connolly, supra. 

51. Tex.—International-Great North¬ 
ern R. Co. V. Lowry, 121 S.W.2d 
585, 132 Tex. 272. 


Danger from oil dripping from taniE 
car 

A car repairman who received in- 
structions to proceed to designa-ted 
station to repair tank car was not 
excused from eifect of his negligence, 
with respect to injuries sustained, 
in Jumping from freight train which 
failed to stop because of conductor’s 
failure so to direct engineer, by fact 
that instructlons directed repairman 
to proceed on “the first thing avail- 
able" and that repairman and help- 
er on approaching station allegedly 
saw oil dripping from tank car, since 
no such imminent danger or hazard 
to railroad property was presented 
as would have caused a reasonably 
prudent person to jump from the 
train.—^International-Great Northern 
R. Co. V. Lowry, supra, 

52. Ky.—Jarboe v. Coleman, 182 S. 

W. 922, 168 Ky, 707. 

Mich.—^Meloche v. Flowers, Inc., 265 

N.W. 309, 274 Mich. 38'5. 

39 C.J. p 903 note 31. 

53. Ga.—Moore v. Ross, 153 S.E. 

675, 41 Ga.App. 609. 
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Mich.—La Pointe v. Chevrette, 250 
N.W. 272, 2'64 Mich. 482. 

39 C.J. p 903 note 32. 

54. Ga.—Moore v. Ross, 153 S.E. 
575, 41 Ga.App. 609. 

39 C.J. p 903 note 33. 

55. Ga.—Moore v. Ross, supra. 

39 C.J. p 903 note 33. 

Employee niaeteen years of age 
should not necessarily be held to full 
accountability of adult on Question 
of care.—Smiley v. Jessup, Mo.App., 
282 S.W. 110. 

53. Me.—Moore v. Isenman, 143 A. 
462, 127 Me. 370—-Dame v. Skillin, 
88 A. 408, 111 Me. 156. 

Mo.—Pietraschke v. Pollnow, App., 
147 S.W.2d 167. 

39 C.J. p 903 note 34. 

57. Ky.—Interstate Coal Co. v. Dea- 
ton, 146 S.W. 396, 148 Ky. 160. 

39 C.J. p 903 note 35. 

58. Miss.—Anderson Mfg. Co. v. 
Wade, 119 So. 313, 151 Miss. 820. 

39 C.J. p 904 note 38. 

Care required of master as to inex¬ 
perienced or minor servants sce 
supra g 185. 
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§ 475 


an inexperienced person who has ohtained eniploy- 
ment by pretending to an experience which he has 
not had cannot recover for an injury caiised by his 
inexperience;59 and this has also been held to be 
true although the servant made known thc fact that 
he was wliolly inexperienced in the occupation which 
he solicited.^0 However, a representation as to ex¬ 
perience will not impute to the servant knowledge 
of dangers arising from the gross negligence o£ the 
master, but only those incident to the work when 
conducted with ordinary care and prudence.^i 

§ 473. Scope of Employment 

A minor or inexperienced servant who voiuntarlly 
places himself in a position of danger, outside the scope 
of his employment, is chargeable with contributory neg- 
ligence. 

Where a minor or inexperienced servant volun- 
tarily places himself in a position of danger, not 
called for by the nature of his employinent, he is 
guilty of contributory negligence barriiig recovery 
for injuries received by him .62 

§ 474. Knowledge of Danger 

A young and inexperienced servant who is aware of 
the danger Involved may be chargeable with such con¬ 
tributory negligence as will preclude a recovery for in¬ 
juries sustained. 

If a young and inexperienced servant is aware of 
thc danger, his negligence will defeat recovery for 
an injury to which it directly contributed.^3 espe- 
cially where the act resulting in the injury is in di- 
rect disobedience of orders.®^ However, in order 


to charge a minor or inexperienced adult with con¬ 
tributory negligence, he must ha ve actual or con¬ 
structive knowledge of the danger, and not merely 
of the defects which cause it®® A fortiori, an in¬ 
experienced servant is not chargeable with contrib¬ 
utory negligence where he has no knowledge of the 
defects or danger,®® especially where hc is assiired 
by the master or a superior servant that there is 
no danger.®7 

§ 475. Duty to Discover or Remedy Defects 

A young or inexperienced servant is generally not 
chargeable with contributory negligence in falling to 
discover latent defects or dangers; and where he is 
placed at work In a dangerous situation, without being 
given due caution and instructiori, the fact that the 
danger might have been discovered is not in itself suf¬ 
ficient to charge him with contributory negligence. 

An inexperienced servant is not chargeable with 
contributory negligence in failing to make examina- 
tion for latent defects or dangers,®® especially 
where he is acting under orders of the master.®® 
Where a master places a young or inexperienced 
person at work in an exposed and dangerous situ¬ 
ation, he is bound to give him due caution and in- 
struction, and if he fails to do so the fact that the 
servant might have seen the danger is not in itself 
sufficient to charge him with contributory negli¬ 
gence,7® and he should not be charged with such 
negligence if he exercises reasonable care as far as 
the facts appear to him.'^l So also if an employer, 
without giving due caution and instructions, places 
a young and inexperienced servant at work, the 
dangers and risks of which the servant does not 


5». Mich.—Stanley v. Chicago & W. 
M. R. Co., 59 N.W. 393, 101 Mlch. 
202 . 

60. Kan.—McDermott v. Atehison, 
T. & S. F. R. Co., 43 P. 248, 66 
Kan. 319. 

61. U.S.—Portland Gold Min. Co. v. 
Plaherty, Colo., 111 P. 312, 49 C. 
C.A. 361. 

62. Miss.—Porbus v. Cobb Bros. 
Const. Co., 185 So. 243, 184 Miss. 
'647, suggestion of error overruled 
186 So. 643, 184 Miss. 647. 

39 C.J. P 904 note 42. 

63. Cal.—^Whalen v. Streshley, 269 
P. 928, 205 Cal. 78, 60 A.L.R. 445. 

Mo.—l^^ietraschke v. Pollnow, App., 
147 S.W.2d 16’7. 

N.C.—Boswell V. Whitehead Hosiery 
Mills, 132 S.E. 598, 191 N.C. 549. 
39 C.J. p 904 note 45. 

Experienced housemald ruuning uee. 
die luto liand 

The employers of a minor house- 
maid were not liable for injuries al- 
legedly received when housemaid ran 
needle into her hand while brushing 
ELshes from top of bridge tabi e where 


housemaid was experienced and knew 
that a pin or n-eedle might be found 
on a table which she was required to 
clean, and housemaid claimed to have 
loohed at table when wiping it, and 
there was no direct evidence as to 
how needle happened to be upon ta¬ 
ble.—Pietraschke v. Pollnow, Mo. 
App., 147 S.W.2d 167. 

64. N.T.—Portune v. Hali, 106 N.Y. 
S. 787, 122 App.Div. 2'50, afflrmed 
89 N.E. 1100, 195 N.T. 578. 

39 C.J. p 904 note 46. 

65. Ky.—Kentucky Distilleries & 
Warehouse Co. v. Johnson, 237 S. 
W. 3, 193 Ky. '669. 

39 C.J. p 904 note 47. 

66. lowa.—^Looney v. Garfield Coal 
Co., 147 N.W. 129, 166 lowa 136. 

Mo.—Nolen V. Halpin-Ewyer Const. 
Co., 29 S.W.2d 215, 226 Mo.App. 
224—Lally v. Morris, App., 26 S. 
W.2d 62. 

Minor ccnployee is not presumed 
aware of danger in use of tool or in- 
strument merely because he had 
seen it used and tried to use it in 
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same manner.—Smiley v. Jessup, Mo. 
App., 282 S.W. 110. 

67. Mo.—Lally v. Morris, App., 26 
S.W.2d 52. 

Folsonous ftunlgants 
Illiterate employee has been held 
not contributorily negligent In con- 
tinuing to work with fumigants aft- 
er assurance by foreman they were 
not poisonous.—Louisville «fe N. R. 
Co. V. Gilliland, 295 S.W. 422. 220 
Ky. 431, 53 A.L.R. 386. 

68. Tex.—Howard 011 Co. v. Parm- 
er, 56 Tex. 301. 

39 C.J. p 904 note 50. 

69. Tex.—^Howard Oil Co. v. Parm- 
er, eupra. 

70. Ind.—Hili v. Gust, 55 Ind. 45*— 
Haynes v. Erk, 33 N.E. 637, 6 Ind. 
App. 332. 

71. Ala.—^Clty of Dothan v. Hardy, 
188 So. 264, 237 Ala. 603, 122 A.L. 
R. 637. 

Assuxnptlon of safety 

Inexperienced laborer working on 
scaffold may be entitled to assume 
that it is safe.—Sutton v, Hancock, 
141 So. 532, 105 Pia. 497. 
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appreciate, and the servant is injured because of 
the dangers of the work, the employer is Hable al- 
though the servant may not be £ree entirely from 
fault at the time of the injuryj^ especially where 
he does as others have been acciistomed to do, with 
the master^s knowledge.^^^ 

§ 476. Precautions against Known Dangers 

A servant of sufficient age and experience to ap- 
preciate the risks of his work eannot recover for In¬ 
juries caused by his faiiure to take due precautions 
against known or obvious dangers. 

A servant of such age and experience as to be 
capable of exercising discretion, and of appreciating 
the risks of the work in which he is engaged, eannot 
recover for injuries caused by his inattention to his 
surroundings, and faiiure to take due precautions 
against known or obvious dangers,especially 
where the employee having knowledge of the dan- 
ger puts himself in a position not required by his 

dutiesJ® 

§ 477. Disobedience of Rules or Orders 

A youthfui or inexperienced servant who acts in 
disobedience of orders, ruies, or warnings is generaliy 
chargeabie with contributory negiigence. 

As a general rule, where a youthfui servant is 
injured while acting in disobedience of orders, rules, 
or warnings, he is chargeabie with such contribu¬ 
tory negiigence as will bar a recovery'^® unless the 
order or rule has been habitually disobeyed, and the 
work eannot well be done without disregarding it.'^^ 

§ 478. Compliance with Commands or Orders 

A young or Inexperienced servant who undertakes 
dangerous work In obedience to the command or order 
of the master or his authorized agent is not chargeabie 
with contributory negiigence unless the danger is ob¬ 
vious. 


Where a young or inexperienced servant under¬ 
takes dangerous work in obedience to the com¬ 
mand or order of the master or his authorized agent 
he is not chargeabie with contributory negligence*^^ 
unless the danger is so manifest and glaring that 
it must be known to one of his age and experience 
that he eannot do it without injury and this rule 
applies although the order given is in violation of 
a rule of the master.^o 

§ 479. Acts in Emergencies 

A young and inexperienced servant Is rrot chargeabie 
with contributory negiigence by reason of the fact that 
in an emergency, caused by his master^s negiigence, he 
does an act which contributes to his injury. 

Where a young and inexperienced servant is in¬ 
jured while acting in an emergency caused by the 
master*s negiigence, he may recover, although, in 
the excit ement of the moment, he loscs his presence 
of mind and does an act which contributes to his 
injury. 

§ 480. Violation of Statutes for Protection of 
Minors 

a. By master 

b. By serviant 

a. By Master 

Under some statutes the defense of contributory 
negiigence is not avaiiabJe to the master where the in¬ 
jured minor was employed In vioiatron of a statute en- 
acted fop his protection, as where at the time of his 
employment he was under a designated age or was 
employed without a required certiflcate of his age or 
capacity. 

Under sonie statutes the defense of contributory 
negiigence is not available where a minor is em¬ 
ployed in violation of any iaw of the state or of the 
United States^2 unless there was fraud or misrep- 


73L Ark.—^Everton Sllica Sand Co. 
V. Hicks, 125 S.W.2d 793, 197 Ark. 
9S0. 

39 C.J. p 904 note 63. 

Danger from vret concrete 
An inexperienced employee, euffer- 
ing injuries to his feet from concrete 
burns as resuit of wet concrete 
slushing- over his boot tops while he 
was spreading it without having 
been cautioned or wamed by employ¬ 
er about dangers incident to work- 
ing in wet concrete, was not guilty 
of contributory negiigence barring 
recovery of damages from employer. 
—Harmon v. Harrison, 147 S.W.2d 
739, 201 Ark. 988. 

73, La.—White v. Nutriline Milling 
Co., 68 So. 385, 133 La. 870. 

39 C.L p 864 note 14 [a]. 


74. Ala,—City of Dothan r. Hardy, 
188 So. ,264, 237 Ala, 603. 

39 C.J. p 905 note 65. 

75. Mont.—Therriault v, England, 
116 P. 581, 43 Mont. 376. 

76. Miss.—Forbus v. Cobb Bros. 
Const. Co., 185 So. 243, 184 Miss. 
647, suggestion of error overruled 
186 So. 643, 184 Miss. 647. 

39 C.J, p 905 note 68. 

77. K.Y.—Hayes v. Bush & Denslow 
Mfg. Co., 41 Hun 407. 

39 C.J. p 906 note 69. 

78. N.Y.—Schmitt v. City of New 
York, 65 N.Y.S.2d 88'6. 

S.C.—^Liowe V. Southern R. Co., 67 
S.E. 460, 86 S.C. 363, 137 Am.S.R. 
904. 

39 C,J. p 906 note 61. 


79. S.C.—LoWe V. Southern R. Co., 
supra. 

39 C.J. p 906 note 62. 

80. Pa.—Dougherty v. Bobson, 63 

A. 748, 214 Pa. 252, 8 L.R.A.,N.S., ■ 
90. 

81. Tenn.—^McMillan Marble Co. v. 
Black, 14 S.W. 479, 89 Tenn. 118. 

39 C.J. p 906 note 65. 

82. 111.—GUI V. Boston St ore of 
Chlcago, 168 N.E. 895, 337 111. 70 
—^Kowalczyk v. Swift & Co., 160 N. 

B. 588, 329 111. 308. 

Ky.—Chesapeake & O. Ry. Co. v. Sta- 
pleton's Guardian, 3 S.W.2d 209, 
223 Ky. 164, reversed on other 
grounds Chesapeake & O. R. Co. 
V. Stapleton, 49 S.Ct 442 , 279 U.S. 
687, 73 L.Ed. 861. 

39 C.J. p_ 906 note 67. 
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resentation by the minor as to his age.SJ^ 

Hiring under prohibited age. Under statutes 
which forbid the employment of minors under a 
desigiiated age and make disobedience thereof an 
offense, discussed generally in Infants § 12, where 
a minor hired in violation of such statute is injured 
in the Service the defense of contributory negli- 
gence is generally not available lo the cmployer.S4 
It is immaterial that, at the time of the injury, the 
child was acting outside the scope of his employ¬ 
ment and vras doing work he was not authorized 
to performas or which he had in fact been forbid- 
den to do.86 The construction placed on these stat¬ 
utes makes the employer an insurer of the safety of 
the child-S*^ However, there is authority to the ef- 
fect that such a statute has no application where a 
servant employed in violation of its provisions was 
at the time of the injury of such age that he might 
be employed without violating the statute^S qj- that, 
where the statute specifies certain employments in 
which the minor may not be employed, contributory 
negligence may be available as a defense where he 
is injured in an employment not so specified.S9 

In some States statutes making it an offense to 
employ minors under a designated age do not abro¬ 
gate the defense of contributory negligence or affect 
it in any way^Q unless the contributory negligence 
is of the kind that must reasonably be anticipated 
as a probable consequence of the violation of the 
statiite.91 It has been held, in order for contributory 
negligence to be a defense, that the minor must not 


only have the capacity to understand and appreci- 
ate his instructions and warnings against the dan- 
gers incident to his unlawful employment but he 
must in fact understand them, and his negligent act 
must not be such as the statute was intended to pro¬ 
vide against,92 and furthermore the minor must pos- 
sess such unusual intelligence as to take him out of 
the class which the statute was intended to protect.®^ 

Employment without required certificate. It has 
been held that noncompliance of the master with 
a statute forbidding the employment of a minor 
without obtaining a certificate of his age or capac¬ 
ity precludes the defense of contributory negli¬ 
gence but there is also authority to the com 
trary.®^ 

b. By Servant 

A minor employee who vfolates a statute Intended 
for his protection is chargeable with contributory neg¬ 
ligence. 

A violation by a minor servant of a statute in¬ 
tended for his protection constitutes contributory 
negligence which will bar a recovery.98 

§ 481. Violation of Agreement with Parent 

The fact that the master, in violation of an agree¬ 
ment with the minor empIoyee's father, assigns the 
minor dangerous work does not estop the master to set 
up contributory negligence of the minor. 

The fact that, after the father of a minor con- 
sents to his employment on the understanding that 


83. Ohio.—Acklin Stamping- Co. v. 
Kutz, 120 N.E. 229, 98 Ohio St. 61. 

Misrepresentation as to a&e as not 
defense generally see supra § 194. 

84. Pia.—Tanapa Shipbuilding & Bn- 
gineering v. Adams, 181 So. 403, 
132 Fla. 419, rehearing denied 
Tampa Shipbuilding & Engineer- 
Ing Co. V. Adams, ISl So. 893, 132 
Fla. 419. 

111.—Rost V. F. H. Noble & Co., 147 
N.E. 2'58, 316 111. 357. 

Minn.—^Weber v. J. E. Barr Packing' 
Corporation, 234 N.W. 682, 182 

Minn. 486. 

Mont.—Shaw v. Kendall, 136 P.2d 
748, 114 Mont. 323. 

Neb.—0’Neill v. Rovatsos, 206 N.W. 
752, 114 Neb. 142. 

Tenn.—Schilly v. Baker, 202 S.W.2d 
348. 

Yt.— ^Wlock V. Fort Dummer Mills, 
129 A. 311, 98 Vt. 449. 

89 C.J. p 906 note 71. 

The rule does ^ot apply where the 
minor was in fact over the prohibit¬ 
ed age at the time of his employ¬ 
ment and injury.—Clark v. Wells- 
Blkhorn Coal Co., 284 S.W. 91, 215 
Ky. 128. 

66 C.J.S.-83 


85. Tex.—Langston v. Degelia, Civ. 
App., 186 S.W.2d 738. 

39 C.J. p 906 note 72. 

86. 111.—Straftord v. Republic Iron 
& Steel Co., 87 N.E. 358, 238 111. 
371, 128 Am.S.R. 129, 20 L.R.A.,N. 
S., 876. 

N.C.—Starnes v. Albion Mfg. Co., 61 
S.E. 525, 147 N.C. 55'6, 17 L.R.A.,N. 
S., 602, 15 Ann.Cas. 470. 

87. Ky.—Sanitary Laundry Co. v. 
Adams, 208 S.W. 6, 183 Ky. 39— 
Louisville, H. & St. L. R. Co. v. 
Lyons, 159 S.W. 971, 155 Ky. 396, 
48 L.R.A.,N.S., 667, 

88. N.T.—Portune v. Hali, 106 N.T. 
S. 787, 122 App.Div. 250, affirmed 
89 N.E. 1100, 195 N.T. 678. 

89. Mont.—Shaw v. Kendall, 136 P. 
2d 748, 114 Mont. 323. 

90. Mich.—Besonen v. Campbell, 220 
N.W. 301, 243 Mich. 209—Sund- 
strom V. Fruit Growers’ Package 
Co., 219 N.W. 617, 242 Mich. 442— 
Gwitt V. Foss, 203 N.W, 151, 230 
Mich. 8. 

39 C.J. p 907 note 76. 

91. W.Va.—Griffitli v. American 

Coal Co., 88 S.E. '59'5, ’78 W.Va. 84 
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—Norman v. Yirginia-Pocahontas 
Coal Co., 69 S.E. 857, 68 W.Va. 405, 
31 L.R.A..N.S., 604. 

92. W.Va.—Grifflth v. American 
Coal Co., 84 S.E. 621, 75 W.Va. 686, 
L,R.A.1915P 803. 

93. W.Va.—Griffith v. American 
Coal Co., 88 S.E. 695, 78 W.Va. 34. 

39 C.J. p 907 note 76 [b] (4). 

94. ‘ Fla.—Tampa Shipbuilding & En- 
gineering v. Adams, 181 So. 403, 
132 Fla. 419, rehearing denied 181 
So. 893, 132 Fla. 419. 

111.—Gill V. Boston St ore of Chicago, 
168 N.E. 896, 337 111. 70. 

Mo.—Buffum V. P. W. Woolworth 
Co., 273 S.W. 1'76, 221 Mo.App. 345. 

39 C.J. p 907 note 78. 

95-. La.—Plores v. Steeg Printing, 
etc., Co., 78 So. 119, 142 La. 1068, 
affirmed Dalberni v. New Orleans 
Can Co., 71 So. 214, |139 La. 49. 

N.T.—Fortune v. Hali, 106 N.T.S. 
787, 122 App.Div. 250, affirmed 89 
N.E. 1100, 195 N.T. 678. 

39 C.J. p 907 note 77. 

96. Pa.—Riley v. Pittston Coal Min. 
Co., 73 A. 944, 224 Pa. 633. 
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he should not do work of a dangerous character, the j 
master assigns him to dangerous work does not es- 1 

OUlng* daufi-erous parts of machinery 
wMle iii sxLOtion. 

Pa.—Riley v. Pittston Coal Min. Co., 
supra. 


top the master to set up the defense of contribu- 
tory negligence to defeat a recovery.^*^ 

97. Va.—Powhatan Lime Co. v. Af- 
fleck, 79 S.E. 1054, 115 Va. 643. 


See Vol. 57 for §§ 482 to End 
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For discussion concerning the federal pension 
reform law see Maater and Servant § 169.1. 


§ 1. Definitions 

page 24 

1. U.S.—CJ.S. black letter summary quoted in Fruco 

Const. Co. V. McClelland, C.A.Mo., 192 F.2d 241, 
244, cert. den. 72 S.Ct. 558, 342 U.S. 945, 96 
L.Ed. 703—C,J.S. black letter summary quoted in 
Sabbagha v. Celebrezze, D.C.S.C.. 231 F.Supp. 
440, 444, revd. on oth, grds., C.A., 345 F.2d 509. 
Ark.—CJ.S. cited in Jackson v. Petit Jean Elee. Coop., 
App., 599 S.W. 402, 404, 268 Ark. 1076, affd., 606 

S.W.2d 66, 270 Ark. 506. 

2. Ind.—Miller v. State, 285 N.E.2d 843, 153 Ind. 

App. 54. 

Mo.—CJ.S. cited in Wilkins v. City of St. Louis, App., 
404 S.W.2d 783, 788. 

Ohio—American Ins. Group v. McCowin, 218 N.E2d 
746, 7 Ohio App.2d 62. 

W.Va.—CJ.S. cited in Davis v. Firc Creek Fuel Co., 
109 S.E.2d 144, 150, 144 W.Va. 537. 

Volunteer defined 

Colo.—Heckman v. Warren, 238 P.2d 854, 124 Colo. 
497. 

Ga.—Callaham v. Carlson, 67 S.E.2d 726, 85 Ga.App. 
4—Early v. Hauser & Hauser, 109 S.E. 914, 28 
Ga.App. 24. 

Other definitions 

Mo.—Frank Horton & Co., Inc. v. Diggs, App., 544 
S.W.2d 313. 

Ohio—L. C. Dorteh, Inc. v. Goldstein, 200 N.E.2d 828. 

3. U.S.—C J,S. cited in Wcaver v. Weinberger, D C. 

W.Va., 392 F.Supp. 721, 723. 

6. U.S.—C JJS. quoted in Santa Rosa Island Authority 

V. F. Rust Smith & Sons, Inc., C.A.Fla., 303 F.2d 
576, 579—CJ,S. black letter summary quoted In 
Sabbagha v. Celebrezze, D.C.S.C., 231 F.Supp. 
440, 444, revd. on oth. grds., C.A., 345 F.2d 509. 
Mo.—CJ,S. black letter summary quoted in Kansas 
City V, Schifinan Sales, Inc., 421 S.W.2d 535, 538. 
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7. U.S.—^Matonti v. Research-Cottrell, Inc., D.C.Fa., 

202 F.Supp. 527. 

Kan.—Atwell v. Maxwell Bridge Co., 409 P.2d 994, 196 
Kan. 219.. 

Mo.—Rider v. Julian, 282 S.W,2d 484, 365 Mo. 313— 
Talley v. Bowen Const. Co., 340 S.W.2d 701— 
Madsen v. Lawrence, 366 S.W.2d 413. 

Pa.—Smalich v. Westfall, 269 A.2d 476, 440 Pa. 409. 

Other definitions 

U.S.—Brown v. Moore, D.CPa., 143 F.Supp. 816, revd. 
on oth. grds., C.A., 247 F.2d 711, cert. den. 78 
S.Ct. 148, 355 U.S. 882, 2 L.Ed.2d 112. 

Ga.—Farmer v. Ryder Truck Lines, Inc., 266 S.E.2d 
922, 245 Ga. 734, cert. den. 101 S.Ct. 239, 449 U.S. 
885, 66 L.Ed.2d 111. 

8. U.S.—Stili V. Union Circulation Co., C.C.A.N.Y., 

101 F.2d 11, cert. den. 60 S.Q. 78, 308 U.S. 565, 
84 UEd. 474. 

9. Ga.—Redd v. Brisbon, 147 S.E.2d 15, 113 Ga.App. 

23—Southeastem Fidelity Ins. Co. v. Heard, 182 
S.E2d 153, 123 Ga.App. 635. 

10. Tex.—Ackley v. State, Cr.App., 592 S.W.2d 606. 

11. Tex.—Ackley v. State, Cr.App., 592 S.W.2d 606. 

12. U.S.—Matonti v. Research Cottrell, Inc., D.C.Pa., 
202 F.Supp. 527. 

Ga.-Orifrm v. Hardware Mut. Ins. Co., 92 S.E.2d 871, 
93 Ga.App. 801, transf. 91 S.E.2d 10, 212 Ga. 130. 
La.—Florence v. Clinique Laboratories, Inc., App., 347 
So.2d 1232. 


Pa.—Juarbe v. City of Philadelphia, 431 A.2d 1073, 288 
Pa.Super. 330. 

Similar definitions 

(5) U.S.—Brown v. Moore, D.C.Pa., 143 F.Supp. 

816, revd. on oth. grds., C.A., 247 F.2d 711, cert. den. 

78 S.CL 148, 355 U.S. 882, 2 L.Ed.2d 112. 

Anz.—Larsen v. Arizona Brewing Co., 325 P.2d 829, 
84 Ariz. 191. 

Ark.—Hinson v. Culberson-Stowers Chevrolet, Inc., 
427 S.W.2d 539, 244 Ark. 853. 

lowa—Bengford v. Cariem, Corp, 156 N.W.2d 855. 

La.—Blanchard v. Ogima, 215 So.2d 902, 253 La. 34. 

Pa.—Smalich v. Westfall, 269 A.2d 476, 440 Pa. 409. 
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Ark.—Southern Nat. Ins. Co. v. Williams, 277 S.W.2d 
487, 224 Ark. 938. 

Pa.—McCracken v. Slemmer, 170 A. 453, 454, 112 
Pa.Super. 135. 

Wash.—Elder v. Cisco Const. Co.. 324 P.2d 1082, 52 
Wash.2d 241. 

13. U.S.—Orenstein v. Bond, D.C.Mo., 528 F.Supp 
513. 

Kan.—Evans v. Board of Ed. of Hays, 284 P.2d 1068, 
178 Kan. 275—Atwell v. Maxwell Bndge Co., 409 
P.2d 994, 196 Kan. 219. 

Mich.—People v. Kiretein, 148 N.W.2d 539, 6 Mich. 
App. 107. 

Minn.—Frankle v. Twcdt, 47 N.W.2d 482, 234 Minn. 

42. 

Miss.—Wade v. Traxler Gravel Co., 100 So.2d 103, 232 
Miss. 592. 

Mo.-Rider v. Julian, 282 S.W.2d 484, 365 Mo. 313— 
Madsen v. Lawrence, 366 S.W.2d 413—Dean v. 
Young, 396 S.W.2d 549. 

N.M.—Roybal v. Bates Lumber Co., 412 P.2d 555, 76 
N.M. 127. 

Tex.—Harris v. Cochran, Civ.App., 288 S.W.2d 814, 
err. ref. no rev. err. 

Wash.—C.J.S. cited in Hollingbery v. Dunn, 411 P.2d 
431, 435, 68 Wash.2d 75. 

Wis.—Heims v. Hankc, 93 N.W.2d 455, 5 Wis.2d 465. 

14. Ky.—City of Louisville, v. Sebrec, 2*14 S.W.2d 
248, 308 Ky. 420. 

18. Physician not serrant of anyone 

Mass.—McMurdo v. Getter, 10 N.E2d 139, 298 Mass. 
363. 

21. Mo.—C.J.S. quoted at length in St. Francois 
County Sav. & Loan Ass’n v. Industrial Commis- 
sion, 395 S.W.2d 311, 314. 

Cannot be employer and employee at same time 

111,-Brown v. VUlage of Shipman, 411 N.E.2d 569, 44 
Ill.Dec. 447, 89 Ill.App.3d 162. 

La.—Camey v. Liberty Mut. Ins. Co., App., 277 So.2d 
175. 

Tex.—Northwestern Nat. Life Ins. Co. v. Black, Civ. 
App., 383 S.W,2d 806, err. ref. no rev. err. 

22. Tex.—Harris v. Cochran, Civ.App., 288 S.W.2d 
814, err. ref. no rev, err. 

'23. Ariz,-Kilpatrick v. Superior Court In and For 
Maricopa County, 466 P.2d 18, 105 Ariz. 413. 
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26. Kan.—C.J.S. quoted in Bean v. Gibbens, 265 P.2d 
1023, 1025, 175 Kan. 639. 

29. U.S.— C.J.S. cited in Rauser v. LTV Electrosys- 
tems, Inc., C.A.Ind., 437 F.2d 800, 803. 

Cal.—Anderson v. Badger, 191 P.2d 768, 84 Cal.App.2d 
736. 

La.—Traders & General Ins. Co. v. Robison, App., 289 
So.2d 178. 


Similar definitions 

(2) Conn.—Bieluczyk v. Crown Petroleum Corp., 58 
A.2d 380, 134 Conn. 461. 

(4) Additional definitions. 

U.S.—Taylor v. Local No. 7, Intern. Union of Joumey- 
men Horseshoers of U.S. and Canada (AFL-CIO), 
D.C.Md., 222 F.Supp. 812, revd. on oth. grds., 
C.A., 353 F.2d 593, cert. den. 86 S.Ct. 1359, 384 

U. S. 969, 16 L.Ed.2d 681—Corkin v. U.S. Life Ins. 
Co., D.CMass., 260 F.Supp. 205. 

Cal.—Gipson v. Davis Realty Co., 30 Cal.Rptr. 253, 
215 C.A.2d 190. 

Mich.—People v. Kirstein, 148 N.W.2d 539, 6 Mich. 
App. 107. 

City as employer 

U.S.—Sherman v. City of Pasadena, D.CCal., 367 
F.Supp. 1115. 

30, Ariz.—Kilpatrick v. Superior Court In and For 
Maricopa County, 466 P.2d 18, 105 Ariz. 413. 

Similar definitions 

Ohio—International Union, United Auto., Aircraft, 
Agr. Implement Workers of America (UAW-CIO) 

V. L. T. Patterson Co., 159 N.E.2d 923, affd., App., 
159 N.E.2d 917, app. dism. 140 N.E2d 318, 166 
Ohio St. 148 

31. Tex.—Northwestern Nat. Life Ins. Co. v. Black, 
Civ.App., 383 S,W.2d 806, err. ref. no rev. err. 

33. U.S.—Rosell v. Barcus, D.C.Mo., 89 F.Supp. 234 
—Blassie v. Kroger Co., C.A.Mo., 345 F.2d 58. 

Similar definition 

Tenn.—American Sur. Co. of N.Y. v. City of Clarks- 
ville, 315 S.W.2d 509, 204 tenn. 67. 

34. Tex.—Ackley v. State, Cr.App., 592 S.W.2d 606. 

35. Similar definitions 

(5) Other definitions.—Safeway Stores v. Wilcox, 
C.A.N.M., 220 F.2d 661-Westover v. Stockholders 
Pub. Co., CA.Cal., 237 F.2d 948. 

Conn.—Tedesco v. Turner & Seymour Mfg. Co., 110 
A.2d 650, 19 Conn,Sup. 192. 

Fla.—City of Boca Raton v. Mattef, 91 So.2d 644. 
Wyo.—C.M. & W. Drilling Co. v. Schieck, 284 P.2d 
390, 74 Wyo. 64. 

A legal employment is not essential 
to the status.”^ 

35.5. Tenn.—American Sur. Co. of N.Y. v. City of 
Clarksville, 315 S.W.2d 509, 204 Tenn. 67. 

37. U.S.—Wcaver v. Weinberger, D.C.W.Va., 392 
F.Supp. 721. 

page 28 

40. Same rules as goyerning at common law 
and under statutes 

Tex.—Northwestern Nat. Life Ins. Co. v. Black, Civ. 
App, 383 S.W.2d 806, err. ref. no rev. err. 

41. Former or ex-empioyees 

Ohio—International Union, United Auto., Aircraft, 
Agr. Implement Workers of America (UAW-CIO 
v. L. T. Patterson Co„ 159 N.E,2d 923, affd., App., 
159 N.E.2d 917, app. dism. 140 N.E.2d 318, 166 
Ohio St. 148. 

43. Tex.—Northwestern Nat. Life Ins. Co. v. Black, 
Civ.App., 383 S.W.2d 806, err. ref. no rev. err. 

44. U.S.—Phoenix Sav. & Loan, Ino. v. Aetna Cas. & 
Sur. Co., C.A.Md., 427 F.2d 862. 

45. Mo.—CJf.S. quoted in Durant v. Industrial Prod¬ 
ucts Mfg. Co., 235 S.W.2d 574, 576, 241 Mo.App. 
266. 
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46, U.S.—Corkin v. U.S. Life Ins. Co., D.C.Mass., 
260 F.Supp. 205—Phoenix Sav. & Loan, Inc. v. 
Aetna Cas. & Sur. Co., C.A.Md., 427 F.2d 861 

Cal,—Knight v. Board of Administration of State Emp. 
Retirement System, 196 P.2d 547, 32 Cal.2d 400, 5 
A.L.R.2d 410. 

47, Alaska—Fjeldahl v. Homer Co-op. Ass’n, 11 Alas- 
ka 111 

Other definitions 

Cal,—Holtzendoiff v. Housing Authonty of City of Los 
Angeles, App., 58 Cal.Rptr. 886, 250 C.A.2d 596, 
cert. den. 88 S.Ct. 775, 389 U.S. 1038, 19 L.Ed.2d 
827. 

48, Nd).—Ncwbeny v. Youngs, 80 N.W.2d 165, 163 
Neb. 397. 

50. U,S.—Genld v. American Cas. Co. of Reading, 
Pa., D.C.N.C., 249 F.Supp. 355, affd., C.A.. 369 
F.2d 829. 

51, lowa—Powers v. Fisher Controls Co., Inc., 246 
N.W.2d 279. 

Additional terms have been de- 
fined,''» 

57.1. Gosed shop 

U.S.—Irving v. Joint Dist. Council of New York and 
Vicinity of United Brotherhood of Carpenters and 
Joiners of America, and Amalgamated Society of 
Carpenters and Joiners of America, C.C.N.Y., 180 
F. 896, 897, 899. 

Mo.—American Hotel Co. of Mo. v. Bartenders’ Intem. 
League of America, Local No. 422, 297 S.W.2d 
411. 

Te*.—Texas State Federation of Labor v. Brown &, 
Root, Civ.App., 246 S.W.2d 938, err. ref. no rev. 
err, 

W.Vau—Miners in General Group v. Hix, 17 S.E.2d 
810, 813, 123 W.Va. 637. 

11 CJ. p. 919 note 53. 

Open shop 

Mo.—Crescent Planing Mill Co. v. Mueller, 123 S.W.2d 
193, 194, 234 Mo.App. 1243, transf. 117 S.W.2d 
247, U8 A.LR. 709. 

Casual employmeiit 

NJ.—Ludwig V. Kirby, 80 A.2d 239, 13 N.J.Supcr. 116. 

Agency shop 

Nev.—Painteris Local Union No. 567 of Broth. of 
Painters, Decorators and Paperhangers of America 
V. Tom Joyce Floors, Inc,, 398 P.2d 245, 81 Nev. 1. 

Unioa shop 

Nev.—Painter*s Local Union No. 567 of Broth. of 
Painters, Decorators and Paperhangers of America 
V. Tom Joyce Floors, Inc., 398 P.2d 245, 81 Nev. 1. 

Employment relationships in area of music 

U.S.—Ames v. Associated Musidans of Greater New 
York, Local 802, AFM, D.C.N.Y.. 251 F.Supp. 80, 
affd., C.A., 359 F.2d 777. 

58. Tex.—^Northwestern Nat. Life Ins. Co. v. Black, 
Civ.App., 383 S.W.2d 806, err. ref. no rev. err. 

P<«e29 

59. Neh.—Shamburg v. Shamburg, 45 N.W.2d 446, 
153 Neb. 495. 

Additional terms have been com- 
pared or distinguished.®^'* 

87.1. ^^Employee’* and “partner” 

m— Cook V. Lauten, 80 N.E2d 280, 335 Hl.App. 92. 

La.—Little v. Caterpillar Tractor Co., App., 169 So.2d 
654. 

•«erTaiir and “Agent” 

CaL—Oipsoit V. Davis Realty Co., 30 Cal.Rptr. 253, 
215 CA.2d 190. 

N.Y.—People v. Izzo, 409 N.Y.S.2d 623, 96 Misc.2d 
634. 

“Gratoitoiis emptoree” and “employee” 

Mich.—People v. Kirstdn, 148 N.W.2d 539, 6 Mich. 
App. 107. 


§ 2, Essentials of Relation 
Library References 
Master and Servant et seq. 

68, U.S.—Edmonds v. Fdiler & Feinauer Const. Co., 
C.A.Ky., 252 F.2d 639—Meistcr v. U.S., 319 F.2d 
875, 162 Ct.Cl. 667—Petition of Read, D.C.Fla., 
224 F.Supp. 241—CJ.S. black letter sommary 
qnoted in Sabbagha v. Celebrezze, D.C.S.C., 231 
F.Supp. 440, 444, revd. on oth. grds., C.A., 345 
F.2d 509—American Cas. Co. of Reading, Pa. v. 
Wypior, C.A.m.. 365 F.2d 164—U.S. v. Myra 
Foundation. C.A.N.D., 382 F.2d 107. 

Del.—Lester C. Newton Trucking Co. v. Neal, 204 
A.2d 393, 8 Storey 55. 

D.C.—Dovell v. Arundel Supply Corp., C.A., 361 F.2d 
543, 124 U.S.App.D.C. 89, cert. den. 87 S.Ct. 93. 
385 U.S. 841, 17 L.Ed.2d 74 stating Maryland 
law—LeGrand v. Insurance Co. of North America, 
App., 241 A.2d 734. 

Idaho—CJ jS. cited in In re Pacific Nat. Life Assur. 
Co., 212 P.2d 397, 403, 70 Idaho 98. 

111.—Tansey v. Robinson, 164 N.E.2d 272,24 IlI.App.2d 
227. 

La.—Sicard v. City of New Orieans, 176 So.2d 672, 
revd. on oth. grds. 184 So.2d 21, 248 La. 1090. 

Ohio-L. C. Dortch, Inc. v. Goldstein, 200 N.E.2d 828. 

Wyo.— CJS. black letto* summary quoted u Robinson 
Transp. Co. v. Hawkeye-Security Ins. Co., 385 
P.2d 203. 206. 

Designation by parties 

(2) Other matters. 

U.S.—Smith V. Lancer Pools Corp., D.C.Tenn., 200 
F.Supp. 199. 

N.M.—Chevron Oil Co. v. Sutton, 515 P.2d 1283, 85 
N.M. 679. 

Fumishing transportation 

(2) Other cases. 

Cal.—Moeller v. £)e Rose, 222 P.2d 107, hearing dism. 

Rulings respecting tort iiability as test 

Ga.—J. W. Starr & Sons Lumber Co. v. York, 78 
S.E.2d 429, 89 Ga.App. 22. 
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69, U.S.—Westover v. Stockholders Pub. Co., C.A. 
Cal., 237 F.2d 948—Azad v. U.S., C.A.Minn., 388 
F.2d 74—Sharpe v. Bradley Lumber Co., C.A. 
N.C., 446 F.2d 152, cert. den. 92 S.Ct. 946, 405 
U.S. 919, 30 LEd.2d 789—Dow v. Connell, C.A. 
Colo., 448 F.2d 763, cert. den. 92 S.Ct. 957, 405 
U.S. 921, 30 L.Ed.2d 792—Haycs v. Morse, D.C. 
Mo., 347 F.Supp. 1081, stating Illinois law, affd., 
C.A., 474 F.2d 1265. 

III.—Martin v. Kralis Poultry Co., Inc., 297 N.E2d 
610, 12 ni.App.3d 453. 

Kan.—Bendure v, Great Lakes Pipc Line Co., 433 P.2d 
558, 199 Kan. 696. 

Minn.—Boland v. Morrill, 132 N.W.2d 711, 270 Minn. 

86 . 

Mo.—Talley v. Bowen Const. Co., 340 S.W.2d 701. 

Benefit, etc. 

U.S.—Ranger Ins. Co. v. Mercantile Trust Co., D.C. 
Mo., 363 F.Supp. 795. 

70, U.S.—Smith v. Lancer Pools Corp., D.C.Tenn., 
200 F.Supp. 199—McGuire v. U5., C.A.Wash., 
349 F.2d 644—R & H Corp. v, U.S., D.C.Pa., 255 
F.Supp. 870. 

Cal.—Borello v. Eichler Homes, Inc., 34 Cal.Rptr. 648, ' 
221 C.A.2d 487. 

D.C—Local 777, Democratic Union Organmng Com- 
mittee, Scafarers Intem. Union of North America, 
AFL-CIO V. N.L.R.B., C.A., 603 F.2d 862. 

IU.—Lilly V. Cook County, 377 N.E.2d 136, 17 Ill.Dec. 
946, 60 Ill.App.3d 573. 

La.—Hudson v. Allstate Ins, Co., App., 169 So.2d 598. 

Md.—Farrell Linfcs, Inc. v, Devlin, 127 A.2d 640, 211 
Md. 404. 

Okl.—Mistletoe Exp. Service Inc. v. Culp, 353 P.2d 
9—Agee v. Gant, 412 P.2d 155. 


Va.—Sinclair Refining Co. v. Unemployment Compen- 
sation Commission, 54 S.E.2d 72, 189 Va. 692. 

71. U.S.—Lumber Mut. Cas. Ins. Co. of N.Y. v. 
Stukes, C.C.A.S.C., 164 F.2d 571—Ringling 
Bros.-Bamum & Bailey Combined Shows v. Hig- 
gins, C.A.N.Y., 189 F.2d 865—Thurston v. Hob- 
by, D.C.Mo., 133 F.Supp. 205—Byme v. Pennsyl- 
vania R. Co., C.A.Pa., 262 F.2d 906, cert. den. 79 
S.Ct. 798, 359 U.S. 960, 3 L.Ed.2d 766—Meister v. 

U. S., 319 F.2d 875, 162 GCl. 667—Kirkconnell 

V. U.S., 347 F.2d 260, 171 Ct.Cl. 43. 

Cal.—Johnson v. Banducci, 27 Cal.Rptr. 764, 212 
C.A.2d 254—Stewart v. Workmen’s Compensation 
Appeals Bd., 71 Cal.Rptr. 20, 264 C.A.2d 947. 
Fla.—Higgins v. Investors Acceptance Co. of Miami, 
App., 287 So.2d 724. 

Ga.—GrifTm v. Hardware Mut. Ins. Co., 92 S E.2d 871, 
93 Ga.App. 801. transf. 91 S.E.2d 10, 212 Ga. 
130—Newsome v. Dunn, 120 S.E.2d 205, 103 Ga. 
App 656. 

ni—Taber v. Defenbaugh, 132 N.E.2d 454, 9 IU. 
App.2d 169. 

K 2 n.-Bright v. Bragg, 264 P.2d 494, 175 Kan, 404- 
Bendure v, Great Lakes Pipe Line Co., 433 P.2d 
558, 199 Kan. 696. 

Mich.—Falkner v. Falkner, 180 N.W,2d 491, 24 Mich. 
App. 633. 

Miss.—Mississippi Employment Sec. Commission v. 

Heidelberg Hotel Co., 51 So.2d 47, 211 Miss. 104. 
Mo.—Wigger v. Consumers Co-op. Ass’n, App., 301 
SW.2d 56. 

Neb.—Meyer v. State Farm Muti. Auto. Ins. Co., 224 
N.W.2d 770, 192 Neb. 831, 89 A.L.R.3d 824. 
N.J.—Samer v. Samer, 162 A.2d 117, 62 N.J.Supcr. 41. 
N.Y.—In re Hoppl, 137 N.Y.S.2d 522, 285 App.Div. 
920. 

Okl.—McReynoIds v. Oklahoma Tumpike Authority, 
291 P.2d 341. 

Pa.—Daily Exp., Inc. v. Workmen’s Compensation Ap- 
peal Bd., 406 A.2d 600, 46 Pa.Cmwlth. 434. 
Tex.-Harris v. Cochran, Civ.App., 288 S.W.2d 814, 
err. ref. no rev. err. 

Utah-Foster v. Steed, 432 P.2d 60, 19 Utah 2d 435. 
Persons held servants or employees 
(1) Minn.—Gackstetter v. Dart Transit Co., 130 
NW.2d 326, 269 Minn. 146. 

(6) U.S.—Nelson v. Radio Corp. of America, D.C. 
Fla., 148 F.Supp. 1—Citizens Mut. Auto. Ins. Co. v. 
Fireman*s Fund Ins. Co., D.C.Mich., 234 F.Supp. 931— 
Edwards v. Southern Ry Co., D.C.N.C., 258 F.Supp. 
212 . 

Cal,—Brockman v. Lane, 230 P.2d 369,103 Cal.App.2d 
802. 

Fla.—CampbeU v. Bellman, App., 293 So.2d 795. 

Ky.—Fisher Equipment Co. v. West, 365 S.W.2d 319. 
La.—Whitmeyer v. Poche, 49 So.2d 69—WaUcer v. 

Delahoussaye, App., 116 So.2d 884. 

N.M,—Clem v. Bowman Lumber Co., App., 495 P.2d 
1106, 83 N.M. 659. 

S.C.—Pleasant v. Mathias, 145 S.E.2d 680, 247 S.C. 
124. 

Tex.—Eaton v. R. B. George Investments, Civ.App., 
254 S.W.2d 189, revd. on oth. grds., 260 S.W.2d 
587, 152 Tex. 523. 

Persons held not seryants or employees 
(8) U.S.—Maryland Cas. Co. v. Pacific Emp. Ins. 
Co., C.A.Colo., 227 F.2d 485—Farm Bureau Co-op. 
Mill & Supply, Inc. v. Blue Star Foods, D.C.Mo., 137 
F.Supp. 486, affd., C.A., 238 F.2d 326-George Bohan- 
non Transp., Inc. v. Davis, C.A.Wyo., 323 F.2d 755— 
Western Cas. & Sur. Co. v. Teel, C.A.Okl., 391 F.2d 
764, 34 A.L.R.3d 1387-U.S. v. Musgrave, C.A.Tex., 
444 F.2d 755, app. after remand 483 F.2d 327. Cert. 
den. 94 S.Ct. 447, 414 U.S. 1023, 38 L.Ed.2d 315. 
111.—Bangert v. Nolan, 265 N.E.2d 199, 130 Ill.App.2d 
860—Wolverine Ins. Co. v. Jockish, 403 N.E.2d 
1290, 38 IlLDec. 686, 83 Ill.App.3d 411. 

Ky.—Ball v. Beatrice Foods Co., 395 S.W.2d 594. 
N.J.—Claus v. Brodhead, 116 A.2d 725, 36 NJ.Super. 
598. 

Ohio—Bishop v. Penn Central Transp. Co., 316 N.E.2d 
907, 39 Ohio App.2d 185. 
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Pa.—Schuster v. Pennsylvania Turnpike Comnwssion, 
149 A.2d 447, 395 Pa. 441. 

Wis.—Kirchoff v. City of Janesville, 38 N.W.2d 698, 
255 Wk 202—Bellart v. Martell, 137 N.W.2d 729, 
28 Wis.2d 686, reh. den. 139 N.W.2d 473, 28 
Wis.2d 686. 

72. Neb.—Rasmussen v. Trico Feed Mills, 29 N.W.2d 
641, 148 Neb. 855. 

Partners as employees of another 

U.S.—^Birmingham Fire Ins. Co. of Pa. v. Adolph, 
C.A.U., 379 F.2d 948. 

La.—Little v. Caterpillar Tractor Co, App., 169 So.2d 
654. 

page 31 

73. U.S,—Dixon v. U.S., C.A.Ark., 296 F.2d 556. 
Minn.—Boland v. Merrill, 132 N.W.2d 711, 270 Minn. 

86 . 

Pa.—Rugh V. Keystone-Lawrence Transfer & Storage 
Co., 179 A.2d 242, 197 Pa.Super. 526. 

74. U.S.—U.S. V. Bemstein, C.A.Va.. 179 F.2d 105. 
Ky.—C.J.S. cited in Mahan v. Litton, 321 S.W.2d 243, 

245. 

Wyo.—McKenzie v. Neale Const. Co., 294 P.2d 355, 75 
Wyo. 175. 

75. U.S.—New Amsterdam Cas. Co. v. Soileau, C.C. 
A.U., 167 F.2d 767, 6 A.L.R.2d 128, cert. den. 69 
S.Ct. 45, 335 U.S. 822, 93 L.Ed. 376-Bartle v. 
Travelers Ins. Co., C.A.Tex., 171 F.2d 469-Ship- 
ley V. Pittsburgfa & L.E.R. Co., D.C.Pa., 83 
F.Supp. 722—Rosell v. Barcus, D.C.Mo., 89 
F.Supp. 224 —Amalgamated Ass’n of St., Elee. Ry. 
and Motor Coach Emp. of America, Oivision 1326 
V. Greyhound Corp., C.A.Fla., 231 F.2d 585, 37 
A.L.R.2d 1394—Watson v. North Shore Supply 
Co., D.C.Pa., 147 F.Supp. 385—St. Claire v. Min¬ 
nesota Haibor Service, Inc., D.C.Minn., 211 
F.Supp. 521—HoUand v. Celcbrezze, D.CTenn., 

223 F.Supp. 347—CJjS. black letter summary 
qnoted in Sabbagha v. Celcbrezze, D.C.S.C., 231 
F.Supp. 440, 444, revd. on oth. grds., C.A., 345 
F.2d 509—Birmingham Fire Ins. Co. of Pa. v. 
Adolph, C,A.La., 379 F.2d 948-Carter v. Sea- 
board Coast Line R. Co., D.C.Ga., 392 F.Supp. 
494. 

Alaska—Selid Const. Co. v. Guarantee Ins. Co., 355 
P.2d 389. 

Cal.—Holtzendorff v. Housing Authority of City of Los 
Angeles, App., 58 Cal.Rptr. 886, 250 C.A.2d 596, 
cert. den. 88 S.Ct. 775, 389 U.S. 1038, 19 L.Ed.2d 
827. 

Oa.—Undercofler v. Scott, 139 S.E.2d 299, 220 Ga. 406. 
Ill.-Evaskus V. Neff, Kohlbusch & Bissell, Inc., 189 
N.E.2d 542, 40 ni.App.2d 416-Anderson v. Po- 
ray, Inc., 191 N.E.2d 417, 42 Ill.App.2d 1. 
Ind.-Michel v. Forde, 191 N.E.2d 507, 135 Ind.App. 
360. 

Kan.—Robinson v. Mulier, 309 P.2d 651,181 Kan. 150. 
La.—Hudson v. Allstate Ins. Co., App., 169 So.2d 598. 
Minn.—Petschow v. Scheid, 108 N.W.2d 1, 259 Minn. 
474—Stream v. Continental Machines, Inc., 111 
N.W.2d 785, 261 Minn. 289. 

Miss.—Landry v. Moody Grishman Agency, Inc., 181 
So.2d 134, 254 Miss. 363. 

Mo.-Brown v. Anthony Mfg. Co., 311 S.W,2d 23. 
Neb.-Barton v. Hobbs, 151 N.W.2d 331, 181 Neb. 
763—Meyer v. State Farm Mut. Auto. Ins. Co., 

224 N.W.2d 770, 192 Neb. 831, 89 A.L.R.3d 824. 
N.J.—Montclair Distributing Co. v. Amold Bakers’, 

Inc., 62 A.2d 491, 1 RJ.Super. 568. 
N.Y.-0’Brien v. Cuno Engineering Corp., 87 N.Y.S.2d 
497, affd. 93 N.Y.S.2d 704, 276 App.Div. 816. 
N.C.—Allianee Co. v. Sute Hospiul at Butner, 85 
S.E2d 386, 241 N.C. 329. 

Okl.-Denton v. Young, 226 P.2d 406, 203 Okl. 688. 
Or.—Snow v. West, 440 P.2d 864, 250 Or. 114. 
Pa.-Gadd v. Barone, 75 A.2d 620, 167 Pa.Super. 477. 
S.D.-Rou8h V. Town of Esmond, 43 N.W.2d 547, 73 
S.D. 406. 

Tenn.—Hamby v. Cenesco, Inc., App., 627 S.W.2d 373. 
Tex.—Mercury Life & Health Co. v. De Leon, Civ. 
App., 314 S.W.2d 402, err. ref. no rev. err.—News- 


papers, Inc. v. Love, 380 S.W.2d 582—Pioneer Cas. 
Co. V. Bush, Civ.App., 457 S.W.2d 165, err. ref. no 
rev. err. 

Vt.—Stevens v. Nurenburg, 97 A.2d 250, 117 Vt. 525. 

Wash.—Haugen v. Central Lutheran Church, 361 P.2d 
637, 58 Wash.2d 166. 

Whether general or spedal 

Kan.—Uwis v. Confer. 365 P.2d 1103, 188 Kan. 779. 

78. Idaho—Bowden v. Robert V. Burggraf Const. Co., 
375 P.2d 532, 85 Idaho 44. 

Mo.—CJ.S. cited in Krueger v. Elder Mfg. Co., App., 
260 S.W.2d 349, 353. 

Pa.-Muroski v. Hnath, 139 A.2d 902, 392 Pa. 233. 

Vt.—Stevens v. Nurenburg, supra, n. 75—Young v. 
Lamson, 160 A.2d 873, 121 Vt. 474. 

81. Alaska—Selid Const. Co. v. Guarantee Ins. Co., 
355 P.2d 389. 
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82. U.S.—CJ.S. black letter summary qnoted in Sab¬ 
bagha V. Celcbrezze, D.C.S.C., 231 F.Supp. 440, 
444, revd. on oth. grds., CA., 345 F.2d SO^Ta- 
tum V. C.I.R., C.A.Tex., 400 F.2d 242. 

83. N.Y.—Gardens v. Guevara, 439 N.Y.S.2d 77, 108 
Misc.2d 817. 

84. Mass.—Boylston Housing Corp. v. OToole, 74 
N.E.2d 288, 321 Mass. 538, 172 A.L.R. 1251. 

Mo.—C.J.S. dted ia Wilkins v. City of St. Louis, App., 
404 S.W,2d 783, 788. 

N.J.—Kingston Trap Rock Co. v. International Union 
of Operating Engineers, Local No. 825, 825-A and 
825—B, 19 A.2d 661, 129 N.J.Eq. 570. 

Ohio—Scott Burr Stores Corp. v. Specter, 1 Ohio Supp. 
148, 14 0.0. 105, 28 O.L.A. 449. 

Pa.—Mische v. Kaminski, 193 A. 410,127 Pa.Super. 66. 

85. U.S.—Carter v. Seaboard Coast Lme R. Co., D.C. 
Oa., 392 F.Supp. 494. 

88, U.S.—N.L.R.B. v. Columbus Iron Works Co., 
CA., 217 F.2d 208—^Friendly Soc. of Engravers 
and Sketchmakers v. Calico Engraving Co., C.A. 
S.C., 238 F.2d 521, cert. den. 77 S.Ct. 810, 353 
U.S. 935, 1 L.Ed.2d 758—Carter v. Seaboard 
Coast Line R. Co., D.CGa., 392 F.Supp. 494. 

D.C.—Nelson v. General Elee. Co., Mun.App., 145 
’ A.2d 576. 

Md.—Dillon v. Great Atlantic and Pac. Tea Co., Inc., 
403 A.2d 406, 43 Md.App. 161. 

N.J.—Jordan’s Weaiing Apparel v. Retail Sales Clerks 
Union of New Jersey, Newark Local, 193 A. 806. 

Tex.—Lunsford v, City of Bryan, 297 S.W.2d 115. 
Open shop 
(2) Other cases. 

N.D.—Minor v. Building and Const. Trades Council, 75 
N.W.2d 139. 

Statute as statement of public policy 

Ga.—Sandt v. Mason, 67 S.E.2d 767, 208 Ga. 541. 

89, Pa.—Winward v. Rhodewalt, 11 Chest. 294, revd. 
182 A.2d 111, 198 Pa.Super. 591, revd. on oth. 
grds. 198 A.2d 623, 203 Pa.Super. 369. 

90, La.—Kennedy v. Johnson Lumber Co., App., 33 
So.2d 558. 
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91, U.S.—Dimmitt-Rickhoflf-Bayer Real Esute Co. 
v. Finnegan, CA.Mo., 179 F.2d 882, cert. den. 71 
S.Ct. 57, 340 U.S. 823, 95 L.Ed. 605—Schenstrom 
v. Continental Machines, D.C.Minn., 85 F.Supp. 
374—N.L.R.B. v. Steinberg, C.A., 182 F.2d 850- 
CJ,S. black letter summary quoted in Fruco 
Const. Co. V. McClelland, C.A.Mo., 192 F.2d 241, 
244, cert. den. 72 S.Ct 558, 342 U.S. 945, 96 
L.Ed. 703—^Rambin v. Ewing, D.C.La., 106 
F.Supp. 268—Long v. Valley Steel Products Co., 
C.A.Okl., 207 F.2d 505—Ben v. U.S., D.C.N.Y., 
139 F.Supp. 883, affd., C.A.. 241 F.2d 127— 
Knight v. Cameron Joyce & Co., C.A.Mo., 252 
F.2d 103—Edwards v. U.S., 168 F.Supp. 955, 144 
Ct.Cl. 158—American Homes of New England, 
Inc. v. U.S., D.C.Mass., 173 F.Supp. 857—CJ.S. 
cited in Binsau v. Garstin, Del, 177 A.2d 636, 
641-Loeb v. U.S., D.C.U., 209 F.Supp. 22- 


Continental Bus System, Inc. v, N.L.R.B., C.A. 
Colo., 325 F.2d 267—N.L.R.B. v. A. S. Abell Co., 

C. A.Md., 327 F.2d 1—Holland v. Celebrezze, 

D. C.Tenn.. 223 F.Supp. 347—C.J.S. black letter 
summary quoted in Porter v. St. Louis-San Fran- 
Cisco Railway Company, C.A.Miss., 354 F.2d 840, 
843—Gudgel v. Southern Shippers, Inc., C.A.Ill., 
387 F.2d 723—Tarboro v. Reading Co., C.A.Pa., 
396 F.2d 941, cert. den. 89 S.Ct. 637, 393 U.S. 
1027, 21 L.Ed.2d 569—Sharpe v. Bradley Lumber 
Co., C.A.N.C., 446 F.2d 152, cert. den. 92 S.Ct. 
946, 405 U.S. 919, 30 L.Ed.2d 789. 

Ala.—Odess v. Taylor, 211 So.2d 805, 282 Ala, 389— 
Solmica of Gulf Coast, Inc. v. Braggs, 232 So.2d 
638, 285 Ala. 396. 

Cal.—Pierson v. Industrial Acc. Commission, 220 F.2d 
794, 98 Cal.App.2d 598—Skelton v. Fekete, 261 
P.2d 339, 120 C.A.2d 401—Crooks v. Glsns Falis 
Indem. Co., 268 P.2d 203, 124 C.A.2d 113—MeVi- 
car v. Union Oil Co., 292 P.2d 48, 138 C.A.2d 
370—People v. Miller, 300 P.2d 760, 143 C.A.2d 
Supp. 843—Shoopman v. Pacific Greyhound Lines, 
338 P.2d 3, 169 C.A.2d 848—Gipson v. Davis 
Realty Co., 30 Cal.Rptr. 253, 215 C.A.2d 190. 

Del.—Loden v. Getty Oil Co., Super., 316 A.2d 214, 
affd. 326 A.2d 868. 

Fla.—City of Boca Raton v. Mattef, 91 So.2d 644—Coi- 
lins V. Federated Mut. Implement & Hardware Ins. 
Co., App., 247 So.2d 461. 

Ga.—Metropolitan Life Ins. Co. v. Forsyth, 177 S.E.2d 
505, 122 Ga.App. 463. 

Idaho—In re Pacific Nat. Life Assur. Co., 212 P.2d 397, 
70 Idaho 98—C.J,S. cited in Kock v. Elkins, 225 
P.2d 457, 462, 71 Idaho 50-Cloughley v. Orange 
Transp. Co., 327 P.2d 369, 80 Idaho 226. 

111.—Jones v. Atteberry, 396 N.E.2d 104, 33 Ill.Dec. 28, 
77 IU.App.3d 463. 

lowa—Erickson v. Erickson, 94 N.W.2d 728, 250 lowa 
491. 

Ky.—CJ.S. black letter summary quoted in Com. ex 
rei. Division of Unemployment Ins. v. Kendall, 233 
S.W.2d 511, 513, 313 Ky. 735-CJ.S. cited in 
Mahan v. Litton, 321 S.W.2d 243, 245, 

La.—Lisonbee v. Chicago Mill & Lumber Co., 278 
So.2d 5. 

Me.—Poulette v. Herbert C. Haynes, Inc., 347 A.2d 
596. 

Mass.—Marino v. Trawler Emil C, Inc., 213 N.E.2d 
238, 350 Mass. 88, cert. den. 86 S.Ct. 1587, 384 
U.S. 960, 16 L.Ed.2d 673. 

Minn.—Frankle v. Twedt, supra, n. 13. 

Miss.—CJ.S. cited in Green Lumber Co. v. Sullivan, 45 
So.2d 243, 246, 208 Miss. 651. 

Mo.—Wigger v. Consumers Co-op. Ass*n, App., 301 
S.W.2d 56—C.J,S. cited in Cobie v. Economy 
Forms Corp., App., 304 S.W.2d 47, 51. 

N.J.—Outdoor Sports Corp. v. American Federation of 
Labor, Local 23132, 78 A.2d 69, 6 N.J. 217, 29 
A.L.R.2d. 313—Johnson v. U.S. Life Ins. Co. in 
City of New York, 181 A.2d 380, 74 N.J.Supcr. 
343. 

N.M.—Utta v. Harvey, 352 P.2d 649, 67 N.M. 72— 
Campbell v. Smith, 362 P.2d 523, 68 N.M. 373— 
Candelaria v. Board of County Com’rs of Valenda 
County, 423 P.2d 982, 77 N.M. 458. 

N.Y.—People ex rei. Feinberg v. Chapman, 87 N.Y.S.2d 
41, 274 App.Div. 715—Duffy v. Kedenburg, 103 
N.Y.S.2d 457, 278 A.D. 31—Zimmerrnan v. City of 
New York, 276 N.Y.S.2d 711, 52 Misc.2d 797— 
Villa Maria Institute of Music v. Ross, 426 N.E.2d 
466, 54 N.Y.2d 691, 442 N.Y.S.2d 972. 

N.C.—CJJS. dted in Hodge v. McGuire, 69 S.E.2d 
227, 229, 235 N.C 132. 

Ohio—McGregor v. Heitzman, 129 N.E.2d 845, 98 
Ohio App. 473—^Duke v. Sanymetal Products Co,, 
286 N.E.2d 324, 31 Ohio App.2d 78. 

Pa.—Jones v. Unemployment Compensation Bd. of Re- 
view, 60 A.2d 568, 163 Pa.Super. 271—Gadd v. 
Barone, supra, n. 75—Bistran v. Noone, 51 Lack. 
Jur. 221—Murrin v. Rifbgiato, 96 A.2d 865, 373 
Pa. 561—^Ragano v. Socony Vacuum Oil Co., 101 
A.2d 686, 376 Pa. 271—Lehigh Nav. Coal Co. v. 
Unemployment Compensation Bd. of Review, 106 
A.2d 919,176 Pa.Super. 69—Burgard v. York Gty 
Retircment Bd., 69 York 182—Yorston v. Pennell, 
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153 A.ld 255, 397 Pa. 2S, 85 A.L.R.2d 872—Purks 
V. Phoenix Coal Co., 51 Sch.L.R. 17—Clark v. 
Stambaugh, 58 Lanc.Rev. 295—Giannetta v. City 
of AUentown, 32 Leh.L.J. 211—Smalich v. West- 
fall, 269 A.2d 476, 440 Pa. 409—Swect v. Pennsyl- 
vania Labor Relations Bd., Washington County, 
Super., 322 A.2d 362, 457 Pa. 456. 

Tex.—Elder v. Aetna Casualiy & Surety Co., Civ.App., 
230 S.W.2d 1018, revd. on oth. grds. 236 S.W.2d 
611, 149 Tex. 620—Farmers’ Gin Coop. Ass’n v. 
Mitchell, Qv.App., 233 S.W.2d 948-Gulfcraft, 
Inc. V. Henderson, Civ.App., 300 S.W.2d 768— 
Texas Real Estate & Ins. Co. v. Tyler, Civ.App., 
464 S.W.2d 723. 

Utah—Oberhansly v Travelers Ins. Co., 295 P.2d 1093, 
5 Utah 2d 15. 

Vt.—Minogue v. Rutland Hospital, Inc., 125 A.2d 796, 
119 Vt. 336. 

Wash,—Cassidy v. Peters, 309 P.2d 767, 50 Wash2d 
115. 

W.Va.—Bethlehem Mines Corp. v. Haden, 172 S.E.2d 
126, 153 W.Va. 721. 

Matters evidentiary of right to control 

U.S.—Jackson v. Phinney, D.C.Tex., 266 F.Supp. 835. 
Tex.—Continental Ins. Co. v. Clark, Civ.App., 450 
S.W.2d 684, err. ref. no rev. err. 

Right to control employer*s minor child employ- 
ee as flowing from contract 
Tex.—Pioneer Cas. Co. v. Busb, Civ.App., 457 S.W.2d 
165, err. ref. no rev. err. 
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92. U.S.—Ewing v. Vaughan, C.A.Va., 169 F.2d 837 
—Party Cab CO. v. U.S., C.A.Ill., 172 F.2d 87, 10 
A.L.R.2d 358, cert. den. 70 S.Ct. 62, 338 U.S. 818, 
94 L.Ed. 496—Fruco Const. Co. v. McClelland, 

C. A.MO., 192 F.2d 241, cert. den. 72 S.Ct. 558, 
342 U.S. 945, 96 L.Ed. 703—Dougall v. Spokane, 
P. & S. Ry. Co., C.A.Or., 207 F.2d 843, cen. den. 
74 S.Ct. 429, 347 U.S. 904, 98 L.Ed. 1063—Brown 

V. Moore, D.CPa., 143 F.Supp. 816, revd. on oth. 
grds., C.A., 247 F,2d 711, cert. den. 78 S.Ct. 148. 
355 U.S. 882, 2 L,Ed.2d 112—De Paola v. New 
York, N.H. & H.R. Co., D.C.Conn., 198 F.Supp. 
12—Bates v. Atkins, D.C.La., 216 F.Supp. 588— 
ape Shore Fish Co. v. U.S., 330 F.2d 961, 165 
Ct.Cl. 630—In re F. H. Donovan Painting Co., 

D. C.Mo., 220 F.Supp. 811, afTd. in part and revd. 
in part on oth. grds., C.A., 325 F,2d 870-R & H 
Corp, v. U.S., D.C.Pa., 255 F.Supp. 870—Azad v. 

U.S., C.A.Minn., 388 F.2d 74—Scholz v, U.S., 
D.C.Conn., 271 F.Supp. 111—Raasch v. Dulany, 
D.CWis., 273 F.Supp. 1015—Azad v. U.S., D.C. 
Miim., 277 F.Supp. 258, ami., C.A., 388 F.2d 
74—Weaver v. Weinberger, D.C.W.Va., 392 
KSupp. 721. 

Ala.—Ford v. Mitcham, Civ., 298 So2d 34. 53 Ala. 
App. 102, 

Ariz.—Scottsdale Jaycees v. Superior Court of Maricopa 
County, 499 P.2d 185, 17 Ariz-App. 571. 

Cal.—Villanazul v. Qty of Los Angeles, 235 p.2d 16, 37 
C.2d 718—DavU v. Milligan, 333 P.2d 167, 166 
C.A.2d 404. 

D.C.—Dovell V, Arundel Supply Corp., C.A., 361 F.2d 
543, 124 U.S.App.D.C. 89, cert. den. 87 S.Ct. 93. 
385 U.S. 841, 17 L.Ed.2d 74, stating Maryland law. 
Ga.—OrifTm v. Hardware Mut. Ins. Co., 92 S.E2d 871, 
93 Ga.App. 801, transf. 91 S.E.2d 10, 212 Ga. 130. 
Idaho—National Trailer Convoy, Inc. v. Employment 
Sec. Agency of Idaho, 360 P.2d 994, 83 Idaho 247. 
111,—Circle Sec. Agency, Inc. v. Ross, 437 N,E.2d 667, 
63 m.Dec. 18, 107 m.App.3d 195. 

Ind.-Gibbs v. MUler, 283 N.E2d 592, 152 Ind.App. 
327. 

lowa— Dnfly v. Harden, 179 N.W.2d 496. 

Ky,—BUur v. Boggs, 265 S.W.2d 795. 

La.—Kamm v. Morgan, App., 157 So.2d 118—Sicard v. 
Gty of New Orleans, App., 176 So.2d 672, revd. on 
oth. grds. 184 So.2d 21, 248 U. 1090. 

Md—Globe Indem. Co, v. Victill Corp., 119 A,2d 423, 
208 Md. S73—Kdtz v, National Pavtng Sc Con- 
tracting Co., 134 A.2d 296, 214 Md. 479. 


Mass.—Marrone v. Rand-Whitney Corp., 234 N.E.2d 
294, 353 Mass. 766—Silvia v. Woodhouse, 248 
N.E.2d 260, 356 Mass. 119. 

Minn.—Tschida v. Dorie, 51 N.W.2d 561, 235 Minn. 
461. 

Miss.—Mozingo v. Mississippi Employment Sec. Com- 
mission, 80 So.2d 75, 224 Miss. 375. 

Mo.—CJfJS. dted in Glynn v. M.F.A Mut. Ins. Co., 
254 S.W.2d 623, 624, 363 Mo. 896, 36 A.L.R.2d 
256—Hammonds v. Haven, 280 S.W.2d 814, 53 
A.L.R.2d 992—C.J5. dted in Usrey v. Dr. Pepper 
BottUng Co., Poplar Bluff, App., 385 S.W.2d 335, 
339—St. Francois County Sav. & Loan Ass’n v. 
Industrial Commission, App., 395 S.W.2d 311— 
Cloninger v. Wolfe, App., 477 S.W.2d 440. 

N.J.—Ford V. Fox, 73 A.2d 270, 8 N.J.Super. 80-Rob- 
erts v. Geo. M. Brewster & Son, 80 A.2d 638, 13 
N.J.Super. 462. 

N M.—Burton v. Crawford & Co., App., 553 P.2d 716, 
89 N.M. 436, cert. den. 558 P.2d 619, 90 N.M. 7. 

N.Y.—Carborundum Co. v. Swisher, 134 N.Y.S.2d 661, 
17 Misc.2d 231—Jones v. Crawford, 148 N.Y.S.2d 
335, revd. on oth. grds., 162 N.Y.S.Zd 41, 3 A.D.2d 
479, rearg. and app. den. 164 N.Y.S.2d 988, 4 
A.D.2d 826-Hardy v Murphy, 289 N.Y.S.2d 694, 
29 A.D.2d 1038—l^e County v. Board of Trustees 
of Buffalo and Erie County Public Library, 308 
N.Y.S.2d 515, 62 Misc.2d 396—Binghamton Public 
Library Unit of Broome County Chapter of CiviI 
Service Emp. Ass’n v. City of Binghamton, 331 
N.Y.S.ld 515, 69 Misc.2d 1005. 

N.C.—RoUison v. Hicks, 63 S.E.2d 190, 233 N.C. 99. 

Or.—Jenkins v. AAA Heating & Coolmg, Inc., 421 P.2d 
971, 245 Or. 382. 

Pa.—WaU v. Penn Lumber & MiU Works, 67 
Montg.Co. 245, affd. 90 A.2d 273, 171 Pa.Super. 
512-George v. Neracth, 233 A.2d 231, 426 Pa. 
551. 

Tex.—Newspapcrs Inc. v, Love, 380 S.W.2d 582. 

Vt.—Minogue v. Rutland Hospital, Inc., 125 A.2d 796, 
119 Vt. 336 

Va.—Sinclair Refming Co. v. Unemployment Compen- 
sation Commission, supra, n. 70^oker v. Gunter, 
63 S.E.2d 15, 191 Va. 747-Ashworth v. Baker, 90 
S.E.2d 860, 197 Va. 582. 

Wash.—Skrivanich v. Davis, 186 P.2d S.E.2d 144, 150 
—Pichler v. Pacific Mechanical Constructors, 462 
P.2d 960, 1 Wash.App. 447. 

W.Va.—Ferguson v, Pinson, 50 S.E.2d 476, 131 W.Va. 
691—C.J,S. dted in Davis v. Hre Creek Fuel Co., 
109 S.E.2d 144, 150, 144 W.Va. 537. 

Control held not necessarily detenninatiye 

U.S,—Byme v. Pennsylvania R. Co., C.A.Pa„ 262 F.2d 
906, cert. den. 79 S.Ct. 798, 359 U.S. 960, 3 
L.Ed.2d 766—Hoosicr Home Imp. Co. v, U.S., 

C. A.Ind., 350 R2d 640. 

NJ.—Johnson v. U.S. Life Ins. Co. in City of New 
York, 174 A.2d 265, 69 N.J.Supcr. 317, affd. 181 
A.2d 380, 74 N.J.Super. 343. 

Okl.—U.S. Fidelity & Guaranty Co. v. Dawson Produce 
Co., 197 P.2d 978, 200 Okl. 540. 

What one authorized to do as determining sta¬ 
tus rather than what status called 

U.S.—Founders’ Ins. Co. v. Rogers, CA.Cal., 281 F.2d 
332. 
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93. U.S.—Metropolitan Roofing & Modemizing Co. 

V. U.S., D.CMass., 125 F.Supp. 670—De Maree v. 
Pennsylvania R. Co., D.CDeL, 147 F.Suk). 656— 
American Transit Lines v. Smith, C.A.Ohio, 246 
F.2d 86, cert. den. 78 S.a. 261, 355 U.S. 889, 2 
L.Ed.2d 188—Thor Co. v. U.S., D.C.Mass,, 173 
F.Supp. 65—Loeb v. U.S. D.CLa., 209 F.Supp. 
22—Continental Bus System, Inc. v. N.L.R.B., 
CA.C 0 I 0 ., 325 F.2d 267—N.L.R.B. v. A. S. Abell 
Co., C.A.Md., 327 F.2d 1—American Cas. Co. of 
Reading, Pa. v. Wypior, C.A.IU., 365 F.2d 164— 
Allstate Ins. Co. v. Stuart, D.C.S.C., 266 F.Supp. 
494, affd., C.A., 376 F.2d 263—Raasch v. Dulany, 

D. CWis., 273 F.Supp. 1015—Gifford v, U.S., 
D.C.S.D., 308 F.Supp. 957—Sharpe v. Bradley 
Lumber Co., C.A.N.C., 446 F.2d 152, cert. den. 92 
S.Ct. 946, 405 U.S. 919, 30 LEd.2d 789—Avis 
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Rent A ar System, Inc., v. U.S., C.A.N.Y., 503 
F.2d 423. 

Ark.—Deam v. 0. L. Puryear & Sons, Inc., 423 S.W.2d 
554, 244 Ark. 18. 

Cal.—Manchester Ave. Co. v. Stewart, 325 P.2d 457, 50 
C.2d 307—City of Los Angeles v. Vaughn, 10 
Cal.Rptr. 457, 358 P.2d 913, 55 C.2d 198—Atchi- 
son, T. & S.F.R. Co. v. Flintkote Co., 64 Cal.Rptr. 
675, 256 C.A.2d 764—Pacific Indem. Co. v. Work- 
men*s Compensation Appeals Bd., 65 Cal.Rptr. 
429, 258 C.A.2d 35. 

Ga.—Cash v. American Sur. Co., 114 S.E.2d 57, 101 
Ga.App. 379—Redd v. Brisbon, 147 S.E.2d 15, 113 
Ga.App. 23. 

IU.—State Farm Mut. Auto, Ins. Co. v. Staff, 325 
N.E.2d 1, 26 Ill.App.3d 217—Gunterberg v. B & 
M Transp. Co., Inc., 327 N.E.2d 528, 27 Ill.App.3d 
732. 

lowa—Bengford v. Cariem Corp., 156 N.W.2d 855. 

La.—Blackbum v. Chenet, App., 42 So.2d 288. 

Md.—Keitz v. National Paving & Contractmg Co., 134 
A.2d 296, 214 Md. 479—Clemons v. E. & O. 
Bullock, Inc., 244 A.2d 240, 250 Md. 586. 

Mmn.—Graalum v. Radisson Ramp, Inc., 71 N.W.2d 
904, 245 Minn. 54—Burman Co. v. Zahler, 178 
N.W.2d 234, 286 Minn. 400. 

Mo.—Jokisch V. Life & Cas. Ins. Co. of Tenn., App., 
424 S.W.2d 111. 

N.J.—CJ,S. cited in Andiyishyn v. BaUinger, 160 A.2d 
867, 869, 61 N.J.Super. 386. 

Or.—Great Am. Ins. Co. v. General Ins. Co. of Amer¬ 
ica, 475 P.2d 415, 257 Or. 62. 

Pa.—Mature v. Angelo, 97 A.2d 59, 373 Pa. 593—Ra- 
gano V. Socony Vacuum Oil Co., 101 A.2d 686, 376 
Pa. 271—Yorston v. Pennell, 153 A.2d 255, 397 Pa. 
28, 85 A.L.R.2d 872—Duttera v. Pitzer, 1 Adams 
L.J. 37. 

S.C.—Bates v. Legette. 121 S.E.2d 289, 239 S.C. 25— 
Hutson V. Hemdon, 133 S.E.2d 753, 243 S.C. 257. 

Tenn.—D. M. Rose & Co. v. Snyder, 206 S.W.2d 897, 
185 Tenn. 499. 

Tex.—Great Western Drilling Co. v. Simmons, 302 
S.W.2d 400, 157 Tex. 268—Continental Ins. Co. v. 
Clark, 450 S.W.2d 684, err. ref. no rev. err. 

Utah—Bambrough v. Bethers, SS2 P.2d 1286. 

Va.—CJJS. cited in Lassiter v. Jones, 105 S.E.2d 849, 
851, 200 Va. 294—Smith v. Grenadier, 127 S.E.2d 
107, 203 Va. 740. 

Wash.—James v. Eliis, 269 P.2d 573, 44 Wash.2d 599. 

W.Va.—Brewer v. Appalachian Constructors, Inc., 76 
S.E.2d 916, 138 W.Va. 437—Walls v. McKinney, 
81 S.E.2d 901, 139 W.Va. 866—West Virginia Wa- 
ter Service Co. v. Cunningham, 98 S.W.2d 891, 143 
W.Va. 1—Spangler v. Fisher, 159 S.E.2d 903, 152 
W.Va. 141. 

Wyo.—Bnibaker v. Glenrock Lodge Intem. Order of 
Odd FeUows, 526 P.2d 52. 

Want of ability to control, etc. 

(2) Other statements. 

Mass.—Marino v. Trawler Emil C, Inc., 213 N.E.2d 
238, 350 Mass. 88, cert. den. 86 S.a. 1587, 384 
U.S. 960, 16 L.Ed.2d 673. 

Little superyision required 

(2) Other cases. 

Ala.—Hudson v. DuraWear Corp., Civ., 344 So.2d 182. 

Minn.—Frankle v. Twedt, Supra, n. 13. 

N.Y.—Piester v. Traver, 261 N.Y.S.2d 333, 24 A.2d 

688 . 

Pa,—Yorston v. Pennell, 153 A.2d 255, 397 Pa. 28, 85 
A.L.R.2d 872. 

94. U.S.—Fruco Const. Co. v. McClelland, supra, n. 
92. 

Cal.—Villanazul v. City of Los Angeles, supra, n. 92— 
Bonetti v. Double Play Tavem, 274 P,2d 751, 126 
C.A.2d Supp. 848. 

111.—Gundich v. Emerson"-Comstock Co., 171 N.E.2d 
60, 21 ni.2d 117—Emma v. Norris. 264 N.E.2d 
573, 130 IU.App.2d 653. 

La.—Adams v. Times-Picayune Pub. Corp., App. 4 Cir., 
418 So.2d 685. 

Me,—Harlow v. Agway, Inc., 327 A.2d 856. 
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Mo,—CJfjS. cited In Cobie v. Economy Forms Corp., 
App., 304 S.W.2d 47, 52. 

NJ.—Geary v. Simon Dairy Products Co., 72 A.2d 214, 
7 N.J.Supcr. 88—Johnson v. U.S. Life Ins. Co. in 
City of New York, 181 A.2d 380, 74 N.J.Super. 
343. 

N.M.—Burton v. Crawford & Co., App., 553 P.2d 716, 
89 N.M. 436, cert. den. 558 P.2d 619, 90 N.M. 7. 
Pa.—Bistran v. Noone, supra, n. 91. 

Utah—Oberkansly v. Travelers Ins. Co., 295 P.2d 1093, 
5 Utah 2d 15. 

Va.—Southern Stevedoring Corp. v. Harris, 58 S.E.2d 
302, 190 Va. 628—Thaxton v. Com., 175 S.E.2d 
264, 211 Va. 38. 

Wyo.—Brubaker v. Glenrock Lodge Intem. Order of 
Odd Fellows, 526 P.2d 52. 

95. U.S.—Tapager v. Birtningham, D.C.Iowa, 75 
F.Supp. 375—Bush Bros. & Co. v. Hickey, C.A. 
Tenn., 223 F.2d 425—Pctition of Read, D.C.Fla., 

224 F.Supp. 241. 

Cal.—Anderson v. Badger, 191 P.2d 768, 84 Cal.App.2d 
736—K. King & G. Shuler Corp. v. King, 66 
Cal.Rptr. 330,259 C.A.2d 383—Key Ins. Exchangc 
V. Washington, 86 Cal.Rptr. 542, 7 C.A.3d 209. 
La.—Kamm v. Morgan, App., 157 So.2d 118—Sicard v. 
City of New Orleans, 176 So.2d 672, revd. on oth. 
grds. 184 So.2d 21. 248 La. 1090. 
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96. Cal.—City of Los Angeles v. Vaughn, 10 Cal. 
Rptr. 457, 358 P.2d 913, 55 C.2d 198—Cahill 
Bros., Inc. v. Clementina Co., Cal.App., 25 Cal. 
Rptr. 301, 208 C.A.2d 367—Housewri^t v. Pacif¬ 
ic Far East Line, Inc., 40 Cal.Rptr. 208, 229 
CA.2d 259. 

98. U.S.—King v. Grimm, C.A.IU., 300 F.2d 658. 
Idaho—In re Pacific Nat. Life Assur, Co., supra, n. 91. 
Mich.—Goodchild v. Erickson, 134 N.W.2d 191, 375 

Mich. 289. 

N.J.—CJJ. dtcd in Galler v. Slurzberg, 106 A.2d 312, 
314, 31 N.J.Super. 314, affd. 114 A.2d 260, 18 N.J. 
466. 

99. Idaho—Bowden v. Robert V. Burggraf Const. Co., 
375 P.2d 532, 85 Idaho 44. 

1. U.S.—Albaum v. Carey, D.C.N.Y., 283 F.Supp. 3. 
Ark.—SulUvant v. Pennsylvania Fire Ins. Co., 268 

S.W.2d 372, 223 Ark. 721. 

2. Fla.—Collins v. Federated Mut. Implement & 

Hardware Ins. Co., App., 247 So.2d 461. 

Minn.—State by Spannaus v. Mecca Enterprises, Inc., 
262 N.W.2d 152. 

N.Y.—Hardy v. Murphy, 289 N.Y.S.2d 694, 29 A.D.2d 
1038. 

Tex.—Roy L Jones Truck Line v. Johnson, Civ.App., 

225 S.W.2d 888, err. ref. no rev. err.—^Rivetbwd 
Country Qub v. Pauerson, Civ.App., 399 S.W.2d 
382, err. ref, no rev, err.—Tunnell v. Otis Elevator 
Co., Gv.App., 400 S.W.2d 781, err. ref. no rev. err. 

PUe37 

5. Pa.—Turley v. Kotter, 398 A.2d 699, 263 Pa.Super. 

523. 

Tex.—Gulfcraft, Inc. v. Henderson, Civ.App,, 300 
S.W.2d 768. 

Kequlring reporta to be rendered 

Md.-Globe Indem. Co. v. VictUl Corp., 119 A.2d 423, 
208 Md. 573. 

6. Pa.—Yorston v. Pennell, 153 A.2d 255, 397 Pa. 28, 

85 A.L.R.2d 872. 

S.C.—Chatmin v. JoKnny J. Jones Exposition, 47 
S.E.2d 302, 212 S.C. 215. 

9. U.S.—CJ.S. Uack letter ninuaary qnoted in Allen 

V. United States, D.CPa., 178 F.Supp. 21, 28— 
CJjS. Uack letter aommary quoted in Porter v. St. 
Louis-San Francisco Ry. Co., C.A.Miss., 354 F.2d 
840,843. 

Joint Work 

Cal—Woodall v. Wayne Steffner Producdons, Inc., 20 
Cal.Rptr. 572, 201 C.A.2d 800. 

10. U.S.—CJJS. quoted at lengtfa in Allen v. United 
States, D.CPa., 178 F.Supp. 21, 28. 


11. U.S.—CJf.S. quoted in Carriers Ins. Exchange v, 
Truck Ins. Exchange, D.C.Va., 203 F.Supp. 764, 
768, affd., C.A., 310 F.2d 653—Mazer v. Lipshutz, 
C.A.Pa., 360 F.2d 275, cert, den. 87 S.Ct. 72, 385 
U.S. 833, 17 L.Ed.2d 68—State of Or. By and 
Through State Highway Coimnission v. Tug Go- 
Getter, D.C.Or., 299 F.Supp. 269, mod. in part on 
oth. grds., affd. in part, revd. in part, C.A., 468 
F.2d 1270—Beaver v. Jacuzzi Bros., Inc., C.A. 
Ark., 454 F.2d 284. 

Del.—CJ£. dted in Binsau v. Garstin, 177 A.2d 636, 
641, 4 Storey 423. 

N.Y.—In re Fulton Ship Operators P & I Service, 78 
N.Y.S.2d 885, 273 App.Div. 614. 

Or.—State v. Rice, 291 P.2d 1019, 206 Or. 237. 

Pa.—Girard Trust Com Exchange Bank v. Philadelphia 
Transp. Co., 190 A.2d 293, 410 Pa. 530. 

Different aspects of transaction 

Ind.—Jones v. Furlong, 97 N.E.2d 369, 121 Ind.App. 
279. 

12. U.S.—CJ[.S. quoted in Carriers Ins. Exchange v. 
Truck Ins. Exchange, D.C.Va., 203 F.Supp. 764, 
768, affd., C.A., 310 F.2d 653. 

Ga.—Ed Smith & Sons, Inc. v. Mathis, 120 S.E.2d 646, 
103 Ga.App. 661, revd. on oth. grds., 122 S.E.2d 
97, 217 Ga. 354, conf. to 122 S.E2d 593, 104 
Ga.App. 774. 

Ky.—City of Somerset v. Hart, 549 S.W.2d 814. 

Md.—Keitz v. National Paving & Contracting Co., 134 
A.2d 296, 214 Md. 479. 
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13. U.S.—Central Sur. & Ins. Corp. v. Hampton C.A. 
Tcx., 179 F.2d 261—Shenker v. Baltimore & O.R. 
Co., Pa., 83 S.Ct. 1667, 374 U.S. 1, 10 L.Ed.2d 
709. 

Colo.—CJiS. quoted in Jacobson v. Dean, 319 P.2d 
975, 978. 

Del.—CJJS. dted in Binsau v. Garstin, 177 A.2d 636, 
641, 4 Storey 423. 

Kan.—Hotel Kansan Operating Co. v. Olson, 232 P.2d 
417,171 Kan. 295—Kleppe v. Prawl, 313 P.2d 227, 
181 Kan. 590, 63 A.L.R.2d 175. 

Ky.—Smith v. Gennett, 385 S.W.2d 957. 

La.—CJ.S. quoted at Icngth in Finch v. Jordano, App., 
284 So.2d 641, 647, writ ref., Sup., 286 So.2d 662, 
663. 

Minn.—Danek v. Meldrum Mfg. & Engineering Co., 
Inc., 252 N.W.2d 255, 312 Minn. 404. 

Miss.—GJ.S. dted in Runnels v. Burdine, 106 So.2d 
49, 51, 234 Miss. 272—St. Louis-San Francisco Ry. 
Co. v. Porter, 211 So.2d S30, cert. den. 89 S.Ct. 
483, 393 U.S. 999, 21 L.Ed.2d 463. 

NJ.—Roberts v. Geo. M. Brewster & Son, 80 A.2d 638, 
13 NJ.Super, 462. 

N.Y.—Szczepkowicz v. Kheishek Realty Corp., 113 
N.Y.S.2d 870, 280 App.Div. 524, rcarg. den. 115 
N.Y,S.2d 818, 280 App.Div. 915. 

Okl.—Hodges v. Holding, 229 P.2d 555, 204 Okl. 327— 
Smith V. HaU, 418 P.2d 665. 

Or.—CJ,S. dted in Nordling v. Johnston, 287 P.2d 
420, 422, 205 Or. 315, 48 A.L.R.2d 1369. 

Tex.—Mercury Life & Health Co. v. De Leon, Civ. 
App., 314 S.W.2d 402, err. ref. no rev. err. 

Wash.—CJJS. quoted at length in Fisher v. City of 
Seattle, 384 P.2d 852, 855, 62 Wash.2d 800. 

14. Okl.-Lcach v. Hali 418 P.2d 650. 

15. Ala.—JefTrey Mfg. Co. v. Hannah, 105 So.2d 672, 
768 Ala. 262—State Farm Mut. Auto. Ins. Co. v. 
Vails, 177 So.2d 821, 278 Ala. 266. 

Kan.—Bdtz v. Hereford, 220 P.2d 135, 169 Kan. 556. 

Miss.—CJJS. dted in Runnels v. Burdine, 106 So.2d 
49, 51, 234 Miss. 272. 

Ohio—Home Ins. Co. v. Board of County Com’r8, 97 
N.E.2d 231, 88 Ohio App. 91, app. dism. 92 
N.E.2d 609, 153 Ohio St. 538. 

Wash.-Wiest v. Coal Creek R. Co., 84 C. 725, 42 
Wash. 176—Nyman v. MacRae Bros. Const. Co., 
418 P.2d 2S3. 69 Wash.2d 285. 

16. Ala.—Jeffrey Mfg. Co. v. Hannah, 105 So.2d 672, 
268 Ala. 262—State Farm Mut. Auto. Ins. Co. v. 
Vails, 177 So.2d 821, 278 Ala. 266. 


Alaska-^clid Const. Co. v. Guarantee Ins. Co., 355 
P.2d 389. 

17. Minn.—Danek v. Meldrum Mfg. & Engineering 
Co., Inc., 252 N.W.2d 255, 312 Minn. 404. 

Pa.—Duttera v. Pitzer, 1 Adams L.J. 37. 

18. Okl.—Hodges v. Holding, supra, n. 13. 

Tex.—Mercury Life & Health Co. v. De Leon, Qv. 
App., 314 S.W.2d 402, err. ref. no rev. err, 

19. Neb.—^Vontress v. Ready Mixed Concrete Co„ 
104 N.W.2d 331, 170 Neb. 789. 

20. U.S.—CJJS. dted in Vance Trucking Co. v. Canal 
Ins. Co., D.C.S.C., 249 F.Supp. 33, 38, affd., CA., 
395 F.2d 391, cert. den. 89 S.Ct. 129, 393 U.S. 
841, 21 L.Ed.2d 116. 

Colo.—CJ.S. qnoted in Jacobson v. Dean, 319 P.2d 
975, 978. 

Kan.—Beitz v. Hereford, supra, n. 15. 

Ky.—Smith v. Gennett, 385 S.W.2d 957. 

Pa.-Collins v. Hand, 246 A.2d 398, 431 Pa. 378. 
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23. U.S.—Holland v. Celebrezze, D.CTenn., 223 
F.Supp. 347—CJJS. black letter summary quoted 
in Sabbagha v. Celebrezze, D.C.S.C., 231 F.Supp. 
440, 444, revd. on oth. grds., C.A., 345 F.2d 
509—Birmingham Fire Ins. Co. of Pa. v. Adolph, 
CA.La,, 379 F.2d 948. 

Cal.—Malvich v. RockweU, 205 P.2d 389, 91 Cal. 
App.2d 463. 

lowa—Uhe v. Central States Theatre Corp., 139 
N.W.2d 538, 258 lowa 580. 

La.—Sicard v. City of New Orleans, App., 176 So.2d 
672, revd. on oth. grds. 184 So.2d 21, 248 La. 1090. 

N.J.—Outdoor Sports Corp. v. American Federation of 
Labor, Local 23132, 78 A.2d 69, 6 NJ. 217, 29 
A.L.R.2d 313. 

S.C.—CJ.S. quoted at length in Plcasant v. Mathias, 
145 S.E.2d 680, 682, 247 S.C. 124. 

Wages, salary, overtiine 

(1) Usually defines compensation paid to worker in 

master and servant relationship. 

Del.—Aero Service Corp. v. Gordy, Super., 109 A.2d 
393, 10 Terry 59. 

(2) Other statements. 

Wis.—Casey v. Trecker, 66 N.W.2d 724, 268 Wis. 87. 

24. U.S.—Petition of Read, D.C.Fla., 224 F.Supp. 
241. 

Cal,—CJ.S. dted in Case v. Kadota Fig As8’n of 
Producets, 207 P.2d 86, 95, subs. op. 220 P.2d 
912—Bonetti v. Double Play Tavem, 274 P.2d 751, 
126 CA.2d Supp. 848. 

Idaho-Mathauser v. Hellyer, 560 PJd 1325, 98 Idaho 
235. 

lowa—Crum v. Walker, 44 N.W.2d 701, 241 lowa 
1173. 

La.—Blackbum v. Chenet, App., 42 So.2d 288—Smith 
V. Foucha, App., 172 So.2d 318, writ ref. 173 So.2d 
542, 247 La. 678. 

Minn.—Frankle v. Twedt. 47 N.W.2d 482, 234 Minn. 
42. 

Mo.—BoUman v. Kark Rendering Piant, 418 S.W.2d 
39. 

Or.—General Ins, 0>. v. Saskatchewan Government 
Ins. Office, 391 P.2d 616, 238 Or. 8. 

Wis.—Hany Crow St Son, Inc. v. Industrial Commis- 
sion. 118 N.W.2d 841, 18 Wi8.2d 436. 

25. U.S.—Thurston v. Hobby, D.C.Mo., 133 F.Supp. 
205. 

Cal.—Key Ins. Exchange v. Washington, 86 Cal.Rptr. 
542, 7 C.A.3d 209. 

Idaho—Cloughley v. Orange Transp. Co., 327 P.2d 369, 
80 Idaho 226. 

N.Y.—CarroU v. Ray, 219 N.Y.S.2d 892, 30 Misc.2d 
526. 

Pa.—Sweet v. Pennsylvania Labor Relations Bd., Wash¬ 
ington County, Super., ^22 A.2d 362, 457 Pa. 456. 

26. U.S.—State of Or. By and Through State Highway 
Commission v. Tug Go-getter, D.C.Or., 299 
F.Supp. 269. Mod. in part on oth. grds., affd. in 
part, revd. in part, C.A., 468 F.2d 1270. 
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Arir—Bond v. Cartwright Littie League. Inc., 536 P.2d 

697, 112 Ariz. 9. 

Cal.--Chavez v. Sprague, 25 Cal.Rptr. 603, 209 CA,2d 
101—In re Pelletier’s Estate, 34 Cal.Rptr. 413, 221 
CA.2d 347. 

Mo.—CJ jS. dted in Lawson v. Lawson, App., 415 
S.W.2d 313, 319. 

N.Y.—General Acc. Group v. Fnntzilas, 443 N.Y.S.2d 
989, 111 Misc.2d 306. 

Or.—Kowaleski v. Kowaleski, 385 P2d 611, 235 Or. 
454. 

Pa.—Biedenbach v. Teague, 166 A.2d 320, 194 Pa.Su- 
per. 245. 

Wash.—Baxter v. Momingside, Inc., 521 P.2d 946, 10 
Wash.App. 893. 82 A.L.R.3d 1206 
Wis.—Heims v. Hankc, 93 N.W.2d 455, 5 Wis.2d 465. 
Gratuitous undertaking 

III.—Wolverine Ins. Co. v. Jockish. 403 N.E.2d 1290, 30 
IILDec. 686, 83 Ill.App.3d 411. 

30. Wis.—Kirchoflf v. City of Janesville, 38 N.W.2d 

698, 255 Wis. 202. 

31. La.—Blackbum v. Chenet, supra, n. 24. 

Minn.—CJ.S. dted In Lowry v. Knceland, Minn., 117 
N.W.2d 207, 211, 263 Minn. 537. 

Payment in doUars not essential 
Cal.—Eyc v. Kafer. Inc., 20 Cal.Rptr 841, 202 C.A.2d 
449. 

32. U.S.—Hayes v. Jansen, D.C.Iowa, 89 F.Supp. 1— 
Doane Agr. Service, Inc. v. Coleman, C A.Tenn., 
254 F.2d 40, cert. den. 79 S.Ct. 29, 358 U.S. 818, 3 
L.Ed.2d 60—American Cas. Co. of Reading, Pa. v. 
Wypior, C.A.I11., 365 F.2d 164. 

Ky,—Blair v. Boggs, 265 S.W.2d 795. 

La.—Blackbum v. Chenet, supra, n. 24. 

Minn.—CJJ5. cited in Lowry v, Kneeland, hOnn., 117 
N.W.2d 207, 211, 263 Minn. 537. 

Okl,—C & H Ttansp. Co. v. McUughlin, 434 P.2d 229. 
Pa.—Jones v. Uncmployment Compensation Bd. of Re- 
view, 60 A.2d 568, 163 Pa.Super. 271. 

Tenn.—D. M. Rose & Co. v. Snyder, 206 S.W.2d 897, 
185 Tenn. 499. 

Wash.—Cassidy v. Pcters, 309 P.2d 767, 50 Wash.2d 
115. 

Withholding or social security taxes 
Neb.—Gardner v. Kothe, 109 N.W.2d 405, 172 Neb. 
364. 

Piecework payment 

Ohio—L. C. Dorteh, Inc. v. Goldstein, 200 N.E.2d 828. 

33. Pa.—Culp V. Weiss, 17 Sora. 261, 37 West. 155. 

34. U.S.—Wyles v. Campbell. D.C.Del., 77 F.Supp. 
343—Kirkconnell v. U.S., 347 F.2d 260, 171 
a.a. 43. 
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36. lowa^Erickson v. Erickson, 94 N.W.2d 728, 250 
lowa 491. 

38. U.S.—Thurston v. Hobby, D.C.Mo., 133 F.Supp. 
205—Holland v. Celebrezze, D.CTenn., 223 
F.Supp. 347—CJjS. black letter suminary quoted 
In Sabbagha v. Celebrezze. D.C.S.C., 231 F.Supp. 
440, 444, levd. on oth. grds., C.A., 345 F.2d 
509—Martin v. Wood, CA.Pa., 400 F.2d 310. 

Minn.—Oraalum v, Radisson Ramp, Inc., 71 N.W.2d 
904, 245 Minn. 54. 

Pa.—Cora. V. Minds Coal Min, Corp., 60 A.2d 14. 160 
Pa. 7. 

Tex,—Rowson v. Fulter, Civ.App., 230 S.W.2d 355, err. 
ref. no rcv. err. 

Personal lervicef etc. 

Mo.—^Talley v. Bowen Const. Co., 340 S.W.2d 701. 

39. U.S.—Tow V. Miners Memorial Hospital Ass’n, 
Inc., D.C.W.Va., 199 F.Supp., 926, affd., C.A., 
305 F.2d 73. 

Neb.—Meyer v. State Farm Mut. Auto. Ins. Co., 224 
N.W.2d 770, 192 Neb. 831, 89 A.L.R.3d 824. 
Fa.—Culp V. Wdss, 17 Sotn. 261, 37 West. 155. 

4®. N.Y.-Goldfiub V. Herman, 85 N.Y.S.2d 156, 193 
Misc.301 


41. U.S.—Huntley v. Gunn Fumiture Co., D.C.Mich., 
79 F.Supp. 110. 

45. U.S.—Tapager v, Birmingham, D.C.Iowa, 75 
F.Supp. 375. 

46. Mass.—Smith‘s Case, 93 N.E.2d 531, 326 Mass. 
160. 

N.J.—Kenncdy v. Westmghouse Elee. Corp., 101 A.2d 
592, 29 N.J.Super. 68, affd. 108 A.2d 409, 16 N.J. 
280, 47 A.L.R.2d 1025. 

Status as employee not lost by going on strike 
Conn.—Tedesco v. Tumer & Seymour Mfg. Co., 110 
A.2d 650, 19 Conn.Sup. 192. 

47. Wis.—Harry Crow & Son, Inc. v. Industrial Com- 
mission, 118 N.W.2d 841, 18 Wis.2d 436. 

50. Ohio—L. C. Dorteh, Inc. v. Goldstein, 300 
N.E.2d 828. 

§ 3(1). Independent Contractors 
and Their Employees 

Library References 
Master and Servant ^5. 
page 41 

U.S.—CJ.S. black letter summary quoted in Porter v. 
St. Louis-San Francisco Railway Company, C.C.A. 
Miss.. 354 F.2d 840, 843. 

La.—CJ jS. black letter summary quoted in Averetto v. 

Travelers Ins. Co., App., 174 So.2d 881, 888. 
S.C.—C.J.S. black letter summary quoted in Cooper v. 
Graham, 98 S.E.2d 843, 846, 231 S.C. 404-C.J.S. 
black letter summary qnoted in Bates v. Legette, 
121 S.E.2d 289, 293, 239 S.C. 25—C.JS. black 
letter summary quoted in Gomillion v. Forsytbe, 62 
S.E.2d 297, 304, 218 S.C 211, 53 A.LR.2d 169. 
Tex.—C J.S. black letter summary quoted in Henderson 
V. Couch, Ov.App., 274 S.W.2d 844, 851. 

55. Idaho—CJ.S. cited in In re Pacific Nat. Life 
Assur. Co., 212 P.2d 397, 403, 70 Idaho 98. 
N.Y.—C.J.S. cited in Ketcbam v. Kall Syndicate, Inc., 
Sup., 236 N.Y.S.2d 206, 211, 37 Misc.2d 693, affd. 
242 N.Y.S.2d 182, 19 A.D.2d 611. 

The same reasons which impel a def- 
inition of employee rather than an in¬ 
dependent contractor for the protection 
of employees as a class is entitled to 
serious consideration with relation to 
the protection of the public general- 

ly.57.5 

57,5. La.—Malloy v. Buckner-Harmon Wood Con¬ 
tractors, App., 100 So.2d 242. 
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102 N.E2d 537, 539, 345 Ill.App. 118, 30 A.L. 
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766, 

Ky.—5am Horne Motor & Impkment Co. v. Gregg, 
279 S,W.2d 755, 53 A.LR.2d 626. 

La.—Poche v. Frazier, App., 232 So.2d 851, appUcation 
den. 236 So.2d 36, 256 La. 266. 

Md.—L.M.T. Steel Products, Inc. v. Pdrson, 425 A.2d 
242, 47 Md.App. 633. 

Mkh.—Hyslop v. Kldn, 270 N.W.2d 540, 85 hUch. 
App. 149. 

bfiis.—Mississtppi Employment Sec. Commission v. 
Plumbing Wholesale Cb., 69 So.2d 814, 219 Miss. 
724. 

Ma—Handiey v. State, Division of Employment Sec., 
Appn 387 S.W.2d 247. 

Nev,—Pei^ V. Woomadc, 192 P.2d 874, 65 Nev. 184. 
NJ-^Dee v. Exod Wood Products Co., 207 A.2d 203, 
« N J,Super. 453. 

OkL—Mistletoe Exp. Service, Inc. v. Culp, 353 P.2d 9. 


Pa.—George v. Nemeth, 233 A.2d 231, 426 Pa. 551 
HammermiU Paper Co. v. Rust Engineering Co., 
243 A.2d 389. 430 Pa. 365. 

S.D.-Steen v. Potts, 61 N.W.2d 825, 75 S.D. 184. 
Utah—Whyte v. Christensen, 550 P.2d 1289. 

Wash—Hollingbery v. Dunn, 411 P.2d 431, 68 
Wash.2d 75. 

W.Va.—WaUs v. McKinney, 81 S.E2d 901, 139 W.Va. 

866 . 

Payment of social security tax 
(2) Nonpayment by company inconclusive whether 
person employee or independent contractor. 

U.S.—iSchcuer v. Central States Pension Fund, D.C. 
Wis., 358 F.Supp. 1332. 
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86. U.S.—Thomas v. U.S.. D.CVt., 204 F.Supp. 896 
-Cape Shore Fish Co. v. U.S., 330 F.2d 961, 165 
Ct.a. 630. 

Minn.—Duetsch v. E L. Murphy Trucking Co., 239 
N.W.2d 462, 307 Minn. 271. 

Tex,-Keith v. Blanscett, Civ.App., 450 S.W.2d 124. 
Wash.—Hollingbery v. Dunn, 411 P.2d 431, 68 
Wash.2d 75. 

Designation as independent contractor 
U.S.—Smith V. Lancer Pools Corp., D.C.Teiu., 200 
F.Supp. 199—Swartz v. Eberly, D.C.Pa., 212 
F.Supp. 32. 

N.M.-Chevron OH Co. v. Sutton, 515 P.2d 1283, 85 
N.M. 679. 

87. U.S.—Thomas v. U.S., D.CVt., 204 F.Supp. 896 
—Kirkconnell v. U.S., 347 F.2d 260, 171 Ct.Cl. 
43. 

Cal.—Housewright v. Pacific Far East Line, Inc., 40 
CaLRptr. 208, 229 CA.2d 259. 

Idaho—National Trailer Convoy Inc. v. Employment 
Sec. Agency of Idaho, 360 P.2d 994, 83 Idaho 247. 
Mo.—Madsen v. Lawrence, 366 S.W.2d 413. 

W.Va.—Spenccr v. Travelers Ins. Co., 133 S.E.2d 735, 
148 W.Va. 111. 

88. U.S.—Mustang Transp. Co. v. Ryder Truck Lines, 

l nc. , D.CPa., 523 F.Supp. 1097, affd. C.A., 688 
F.2d 823, cert, den. 103 S.a. 763, 459 U.S. 1127, 
74 LE<L2d 978. 

Ark.—Sinclair Refining Co. v, PUes, 221 S.W.2d 12, 215 
Ark. 469. 

Colo.—Crepeau of Renewal Guaranty Corp., 478 P.2d 
698, 29 CoIo.App. 23. 

Ga.—American FamUy Life Assur. Co. v. Welch, 170 
S.E.2d 703, 120 GaApp. 334. 

La.—Guilbeau v. Liberty Mut. Ins. Cb., App., 324 
So.2d 571, affd. in part, revd. in part on oth. grds. 
338 So.2d 600, on remand, App., 345 So.2d 79, writ 
den., Sup., 346 So.2d 716. 

Mont.—CJ.S. dted in Baro^ch v. City of Miles City, 
340 P.2d 819, 823, 135 Mont. 394. 

Neb.—In re 6ingaman*s Estate, 50 N.W.2d 523, 155 
Ncb. 24. 

N.Y.—FeUce v. St Agnes Hospital, 411 N.Y.S.2d 901, 
65 A.D.2d 388. 

N.D.—Metcalf v. Security Intero. Ins. Co., 261 N.W.2d 
795. 

Okl.—CJ.S- qnoted at length ia Continental Oil Co. v. 
EUas, 307 P.2d 849, 855. 

Pa—Smith-Faris Co., for Use of Keasbey & Mattison, 
v. Jameson MemoriaI Hospital Ass’n, 169 A. 233, 
313 Pa 254. 

S,C.—Young v. Warr, 165 S.E2d 797, 252 S.C. 179. 
Tex.—Elder v. Aetna Casualty & Surety <b., Civ.App., 
230 S.W.2d 1018, revd. on oth. grds. 236 S.W.2d 
611, 149 Tex. 620—Humphreys v. Texas Power & 
Light Co., Civ.App., 427 S.W.2d 324, err. ref. no 
rev. err. 

W.Va—Bwwer v. Appalachian Cbnstructors, Inc., 76 
S.E2d 916, 138 W.Va, 437. 

Agreement as whole 

U.S.—Security Roofing St Const. Co. v. U.S., D.C. 
Masa, 163 F.Supp. 794. 

Ind,—Hale v. Peabody Coal Co., 343 N.E2d 316, 168 

l nd. App. 336. 
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Label placed on relationship by contract 

(1) Wis.—Bond v. Harrel, 108 N.W.2d 552, 13 
Wis.2d 369, 98 A.L.R.2d 330. 

(5) Other statements. 

U.S.—Mueller v. Cities Service Oil Co., C.A.I11., 339 
F.2d 303. 

Fla.—PadUla v. Gulf Power Co., App., 401 So.2d 1375. 
Or.—Jcnkins v. AAA Heating & (boling, Inc., 421 P.2d 
971, 245 Or. 382. 

Wash.—Daniel v. Pacific Northwest Bell Tei. Co., 580 
P.2d 652, 20 Wash.App. 444. 

(bntract must embody definite period of dme for 
performance. 

La—Malloy v. Buckner-Harmon Wood Contractors, 
App., 1(X) So.2d 242. 

Contract provision for canceUation by owners withont 
notice is not incompatible with independent contractor 
relation. 

Ohio—Newcomb v. Dredge, 152 N.W.2d 801, 105 Ohio 
App. 417. 

Wording of contract as controlling rather than allega- 
tions of its effect when the wording does not justify the 
conclusion asserted in the aUegation. 

Mont—Barovich v. City of Miles City, 340 P.2d 819, 
135 Mont. 394. 

Absence of agreement for fixed Services not 
decisive 

Idaho—Link*s School of Business, Inc. v. Employment 
Sec. Agency, Idaho, 380 P.2d 506, 85 Idaho 519. 

Relation of general contractor to subcontractors 
Ohio—New York, C. & St. L.R. Co. v. Heffner Const. 
Co., 223 N.E.2d 649, 9 Ohio App.2d 174. 
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89. IU.—Manahan v. Dailey News-Tribunc, 365 
N.E.2d 1045, 8 IllDec. 659, 50 Ill.App.3d 9. 

La.—Amyx v. Henry & HaU, App., 69 So.2d 69, affd. in 
part and revd, in part on oth. grds. 79 So.2d 483, 
227 La. 364. 

Mont.—CJ.S. dted in Barovich v. City of Miles City, 
340 P.2d 819, 823, 135 Mont. 394. 

Pa.—George v. Nemeth, 233 A.2d 231, 426 Pa. 551. 

90. Mo.—CJJS. cited in Jokisch v. Life Sc Cas. Ins. 
Co. of Tenn., App., 424 S.W.2d 111, 114. 

S.D.—CJ.S. dted in Steen v. Potts, 61 N.W.2d 825, 
828, 75 S.D. 184. 

W.Va.—Walls v. McKinney, 81 S.E2d 901, 139 W.Va. 

866 . 

91. (2al.—Smith v. California Dept. of Employment, 
132 Cal.Rptr. 874, 62 C.A.3d 206. 

III.—CJ.S. quoted in Hamilton v. Family Record Plan, 
Inc., 217 N.E.2d 113, 118, 71 IlI.App.2d 39. 

Ky.—Coleman v. Baker, 382 S.W.2d 843. 

Minn.—Ossenfort v. Associated Milk Producers, Inc., 
254 N.W.2d 672. 

N.M.—UUbarri Landscaping Material, Inc. v. Colony 
Materials, Inc., App., 639 P.2d 75, 97 N.M. 266, 
cert. den. 644 P.2d 1039, 98 N.M. 50. 

Okl.—Texaco, Inc. v. Layton, 395 P.2d 393. 

Tenn.—Hendrix v. City of Maryville, App., 431 S.W.2d 
292, 58 Tenn.App. 457. 

Contract provision not controlling 

(2) Other provisions. 

U.S.—Jones v. International Inventors Inc. East, D.C. 
Ga., 429 F.Supp. 119. 

Mo.—Talley v. Bowen Const. Co.. 340 S.W.2d 701. 

92. U.S.—Bartle v. Travelers Ins. Co., C.A.Tex., 171 
F.2d 469. 

93. Tex.—McMahan v. Herring, Civ.App., 348 
S.W.2d 679, err. dism. 

Vt.—C.JJS, dted in Williams v. Carter, 285 A.2d 735, 
738, 129 Vt. 619. 
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96. U.S.—Tapager v, Binningham, supra, n. 45. 

La.—C.J.S. dt^ in Amyx v. Henry & Hali, 79 So.2d 
483, 486, 227 U. 364. 

Tex.-Pitchfork Land St Cattle Co. v. King, 346 S.W.2d 
598, 162 Tex. 331. 
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2. W.Va,—Sanders v. Georgia Pacific Corp., 225 

S.E.2d 218, 159 W.Va. 621, disapproving (Thenow- 
eth V. Scttle Engineers, 151 W.Va. 830, 156 S.E.2d 
297. 

5. Retention by owners of right of re^ntry is not 
incompatible with independent contractor relation. 

Ohio—Newcomb v. Dredge, 152 N.E.2d 801, 105 Ohio 
App. 417. 

6 . RJ,—Fitzpatrick v. Haberman, 85 A.2d 7, 16 N.J. 

Super. 490. 

§ 3(3). -Control 

Miss.— CJS, black letter sonunary quoted in Havens v. 
Natchez Times Pub. Co., 117 So.2d 706, 709, 238 
Miss. 121. 

7. U.S.—C.J.S. cited in Shrcveport Laundrics v. U.S., 

D.C.U., 84 F.Supp. 435, 44a-N.L.R.B. v. Nu- 
Car Carriers, CA., 189 F.2d 756, cert. den. 72 
S.Ct. 367, 342 U.S. 919. 96 L.Ed. 687—U.S.-v. 
Richfield Oil Corp., D.C.Cal., 99 F.Supp. 280, 
affd. 72 S.a. 665, 343 U.S. 922, 96 L.EA 1334, 
reh. den. 72 S.O. 1049, 343 U.S. 958, 96 L.Ed. 
1358—CJ.S. black letter summaiy quoted in Sab- 
bagha v. Olebrezze, D.C.S.C., 231 F.Supp. 440, 
445, revd. on oth. grds., C.A., 345 F.2d. 509. 
Ga.—Sloan v. Hobbs Sporting Goods Shop, 243 S.E.2d 
673, 145 Ga.App. 255. 

Idaho—Van Vranken v. Fence-Craft, 430 P.2d 488, 91 
Idaho 742. 

La.—Amyx v. Henry & Hali, 79 So.2d 483,227 U. 364. 
Minn.—Corbin v. Commissioner of Revenue, 240 
N.W.2d 809, 307 Minn. 237. 

Miss.—Carr v. Crabtree, 55 So.2d 408, 212 Miss. 656. 
Mo.—CJJS. cited in Glynn v. M.F.A. Mut. Ins. Co., 
254 S.W.2d 623, 624, 363 Mo. 896, 36 A.L.R.2d 
256. 

Mont,—Elkins v. Husky OU Co., 455 P.2d 329. 153 
Mont. 159. 

N.Y.-C 00 I V. Ross, 396 N.Y.S.2d 76, 57 A.D.2d 450, 
affd. 376 N.E2d 1331, 44 N.Y.2d 750, 405 N.Y. 
S.2d 686. 

Pa.—Com V. Minds CoaI Min. Corp., 60 A.2d 14, 160 
Pa. 7. 

Tex.—CJ.S. black letter lammary quoted in Elder v. 
Aetna Casualty & Surety Co., Civ.App., 230 
S.W.2d 1018, 1019, revd. on oth. grds 236 S.W.2d 
611, 149 Tex. 620. 

Wii.—Saunders v. DEC Intem., Inc., 270 N.W.2d 176, 
85 Wi8.2d 70. 

Wyo.—Combined Ins. Co. of America v. Sinclair, 584 
P.2d 1034. 

Various fonni of control enumerated as factors 
U,S.—Buchanan v. U.S., C.A.Minn., 305 F.2d 738— 
Avis Rent A Car System, Inc. v. U.S., C.A.N.Y., 
503 F.2d 423. 

8 . U.S.—Dockens v. La Caze, D.C.La., 78 F.Supp. 

515—American Cas. Co. v. Harrison, D.C.Ark., 
96 F.Supp. 537—Marcum v. U.S., C.A.Ky., 324 
FJd 787—Txent v. Atlantic City Elee, Co., C.A. 
NJ., 334 F.2d 847—Maloof v, U.S., D.C.Md., 242 
F.Supp. 175—Irzyk v. U.S., C.A.N,M., 412 F.2d 
749—Mustang Transp. Co. v. Ryder Truck Lines, 
Inc., D.C.Pa., 523 F.Supp. 1097, affd., C.A., 688 
F.2d 823, cert. den. 103 S.a. 763, 459 U.S. 1127, 
74 L.Ed.2d 978, stating Georgia law. 

Ala.—Thompson v. City of Bayou La Batre, 399 So,2d 
291 

Ark.—Carter v. Ward Body Works, Inc., 439 S.W.2d 
286, 246 Ark. 515. 

Del.—E I. Du Pont De Nemours & Co. v. I. D. 

Griffith, Inc., 130 A.2d 783, 11 Terry 348. 

D.C.—Knight v. Handley Motor Co., App., 198 A.2d 
747. 

Fla.—Cawthon v. Phillips Petroleum Co., App., 124 
So.2d 517, 83 A.L.R.2d 1276. 

Ga.—Alexander-Bland Lumber Co. v. Jenkins, 75 
S.E2d 355, 87 Ga,App. 678—Peabody Mfg. Co. v. 
Smith, 94 S.E2d 156, 94 Ga.App. 240—Asbury v. 
Public Service Mut. Ins. Co., 114 S.E.2d 40, 101 
Qa.App. 283—Cash v. American Sur. Co., 114 
S.E2d 57. 101 Ga.App. 379. 


Idaho—Lmk’s School of Business, Inc. v. Employment 
Sec. Agency. 380 P.2d 506, 85 Idaho 519. * 

III—Dumas v. Lloyd, 286 N.E.2d 566, 6 ni.App.3d 
1026. 

lowa—Schlotter v. Leudt, 123 N.W.2d 434, 255 lowa 
640. 

Kan.—Chasteen v. CSiilders, 546 P.2d 935, 218 Kan. 
519. 

La.—Kamm v. Morgan, App., 157 So.2d 118. 

Md.—Baird v. Chesapeake & Potomac Tei. Co. of 
Baltimore City, 117 A.2d 873, 208 Md. 245—Gal- 
lagher’s Estate v. Battle, 122 A.2d 93,209 Md. 592, 
cert. den. 77 S.Ct. 133, 352 U.S. 894, 1 L,Ed.2d 87. 

Mich,—Stratton v. Maine, 57 N.W.2d 480, 336 Mich. 
163. 

Miss.—Louis A. Gily & Sons v. Shankle’s Dependents, 
149 So.2d 480, 246 Miss. 384. 

Mo,—Wills V. Belger, 212 S.W.2d 736, 357 Mo. 1177. 

Neb.—In re Bingaman’s Estate, 50 N.W.2d 523, 155 
Neb. 24. 

N.M.—Shipman v. Macco Corp., 392 P.2d 9, 74 N.M. 
174—Shaver v. Bell, 397 P.2d 723, 74 N.M. 700. 

N.Y.—Friend v. Audits & Surveys Co., Inc., 407 N.Y. 
S.2d 924, 64 A.D.2d 800. 

N.C.—State ex rei. Graham v. Nash Johnson & Sons’ 
Farms. Inc., 138 S.E.2d 773, 263 N.C. 66 . 

Ohio—Mularski v. Brzuchalski, 192 N.E.2d 669, 117 
Ohio App. 480. 

Or,—Great Am. Ins. Co. v. General Ins. Co. of Amer¬ 
ica, 475 P.2d 415, 257 Or. 62. 

Pa.—Green v. Independent Oil Co., 201 A.2d 207, 414 
Pa. 477. 

Tenn.—D. M. Rose & Co. v. Snyder, 206 S.W.2d 897, 
185 Tenn. 499—Jarratt v. CUnton, 241 S.W.2d 941, 
34 Tcnn.App. 670—East VoUentine Courts, Inc. v. 
Foust, 376 S.W.2d 320, 52 Tenn.App. 449. 

Tex.—Elder v. JEm Cas. & Sur. Co., 236 S.W.2d 611, 
149 Tex. 620—Mid-Continent Freight Lines, Inc. v. 
Carter Publications, Inc., Civ.App., 336 S.W.2d 
885, err. ref.—Newspapers, Inc, v. Love, 380 
S.W.2d 582. 

Utah—Thiokol Chemical Corp. v. Peterson, 393 P.2d 
391, 15 Utah 2d 355—Harry L Young & Sons, 
Inc. v. Ashton, 538 P.2d 316. 

W.Va.—Brewer v. Appalachian Constructors, Inc., 76 
S,E. 2 d 916, 138 W.Va. 437—Spencer v. Travelers 
Ins. Co., 133 S.E.2d 735, 148 W.Va. 111. 
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9, U.S.—C.J,S, dted in Kippen v. Jewkes, C.A.Utah, 
258 F.2d 869, 873—Beatty' v. Halpin, C.A.Iowa, 
267 F.2d 561—Miller v. Sinclair Refining Co., 
C.A.Fla., 268 F.2d 114—Fisherv. U.S., CA.Ohio, 
356 F.2d 706, cert den. 87 S.Ct. 41, 385 U.S. 819, 
17 L,Ed.2d 57—Williams v. Celebrezze, D.C.Ark., 
243 F.Supp. 103—Hicks v. Ocean Drilling & Ex- 
ploration Co., C.A.La., 512 F.2d 817, cert. den. 96 
S.a. 777, 423 U.S. 1050, 46 L.Ed. 2 d 639. 

Ala.—Philabert v. Frazier, App., 51 So.2d 381, cert. 
den. 51 So.2d 388, 255 Ala. 336. 

Ariz.—Hovatter v. Shell Oil Co., 529 P.2d 224, 111 
Ariz. 325. 

Ark.—Hinson v. Culberson-Stowers Chevrolet, Inc., 
427 S.W.2d 539, 244 Ark. 853. 

Cal.—Anderson v. Badger, 191 P.2d 768, 84 Cal.App,2d 
736. 

Colo.—Sevit, Inc. v. Western Stock Center, Inc., 559 
P.2d 1118, 38 Colo-App. 401, affd.. 578 P.2d 1045, 
195 Colo. 372. 

Conn.—Darling v. Burrone Bros., Inc., 292 A.2d 912, 
162 Conn. 187. 

Fla.—Cawthon v. PhiUij» Petroleum Co., App., 124 
So.2d 517, 83 A.L.R.2d 1276-Collins v. Federated 
Mut. Implement & Hardware Ins. Co., App., 247 
So.2d 461. 

Ga.—Alexander-Bland Lumber Co. v. Jenkins, supra, 
n. 8 —Employers Mut Liability Ins. Co. of Wausau 
V. Johnson, 122 S.E.2d 308, 104 Ga.App. 617. 

Ili—Taber v. Dcfenbaugh, 132 N.E.2d 454, 9 111. 
App.2d 169—State Farm Mut. Auto. Ins. Co. v. 
Staff, 325 N.E.2d 1, 26 Ill.App.3d 217. 

Ind.-Nash v. Meguschar, 91 N.E2d 361, 228 Ind. 216. 


lowa—Schlotter v. Leudt 123 N.W.2d 434, 255 lowa 
640. 

Ky.—C.J.S. cited in King v. Shelby Rural Electric 
Cooperative Corp., 502 S.W.2d 659, 664, cert. den. 
94 S.Ct 2644, 417 U.S. 932, 41 L.Ed.2d 235. 
La.—Monnerjahn v. Times Picayune Pub. Co., App., 67 
So.2d 756—C J.S. cited in Amyx v. Henry & Hali, 
79 So.2d 483, 227 La. 364—Malloy v. Buckner- 
Harmon Wood Contractors, App., 100 So.2d 242— 
Kamm v Morgan, App., 157 So.2d 118. 

Me.—Lewiston Daily Sun v. Hanover Ins. Co., 407 
A.2d 288. 

Md.—Greer Lines Co. v. Roberts, 139 A.2d 235, 216 
Md. 69. 

Mass.—Cowan v. Eastem Racing Ass*n, 111 N.E2d 
752, 330 Mass. 135. 

Mich.—Stratton v. Maine, supra, n. 8 . 

Miss.—Brown v. E. L. Bruce Co., 175 So.2d 151, 253 
Miss. 1. 

Mo.—Williamson v. Southwestem Bell Tei. Co., 265 
S.W.2d 354. 

N.J.—Montclair Distributing Co. v. Amold Bakers, 62 
A.2d 491, 1 N.J.Super. 568. 

N.M.-Shipman v. Macco Corp., 392 P.2d 9, 74 N.M. 
174—Shaver v. Bell, 397 P.2d 723, 74 N.M. 700- 
Roybal v. Bates Lumber Co., 412 P. 2 d 555, 76 
N.M. 127. 

N.Y.—Blackwood v. Chemical Com Exchange Bank, 
168 N.Y.S.2d 335, 4 A.D.2d 656, rearg. and app. 
den. 170 N.Y.S.2d 504, 5 A.D.2d 768, app. dism. 
173 N.Y.S.2d 33, 4 N.Y. 802, 149 N.E2d 532. 
N.C.—Economy Pumps v. F. W. Woolworth Co., 17 
S.E.2d 639, 220 N.C. 499—State ex rei. Graham v. 
Nash Johnson & Sons’ Farms, Inc., 138 S.E.2d 773, 
263 N.C. 66 . 

Ohio—Mularski v. Brzuchalski, 192 N.E.2d 669, 117 
Ohio App. 480—New York, C. & St. L.R. Co. v. 
Heffner Const. Co., 223 N.E.2d 649, 9 Ohio 
App.2d 174. 

Okl.—Flick v. Crouch, 434 P.2d 256. 

Or.—Great Am. Ins. Co. v. General Ins. Co. of Amer¬ 
ica, 475 P.2d 415, 257 Or. 62. 

Pa.—Smith-Faris Co., for Use of Keasbey & Mattison, 
V. Jameson Memorial Hospital Ass’n, 169 A. 233, 
313 Pa. 254—^Feller v. New Amsterdam Cas. Co., 
70 A.2d 299, 363 Pa. 483—Murrin v. RiftjgUto, 96 
A.2d 865, 373 Pa. 561—Burgard v. York City 
Retirement Bd., Com.Fl, 69 York 182—Green v. 
Independent Oil Co., 201 A.2d 207, 414 Pa. 477— 
Funari v. Valentino, 257 A.2d 259, 435 Pa. 363—J. 
Miller Co. v. Mixter, 277 A,2d 867, 2 Pa.C:mwlth. 
229. 

R. I.—Vandal v. Conrad Mfg. Co., 138 A.2d 816, 87 

R. L 112. 

S. C.—Chatman v. Johnny J. Jones Exposition, 47 

S. E.2d 302, 212 S.C. 215-Young v. Wair, 165 
S.E.2d 797, 252 S.C. 179. 

S.D.—Mortiz v. C & R Transfer Co., 266 N.W.2d 568. 
Tenn.—East VoUentine Courts, Inc. v. Foust, 376 
S.W.2d 320, 52 Tenn.App. 449—Baker v. Riverside 
Church of God, 453 S.W.2d 801, 61 Tenn.App. 
270. 

Tex.—Texas Elee. Service Co. v. HoU, Civ.App., 249 
S.W.2d 662, err. ref. no rev. err.—Great Western 
Drilling Co. v. Simmons, 302 S.W.2d 400,157 Tex. 
268 —Mummert v. Stekoll Drilling Co., Civ.App., 
352 S.W.2d 526, err. ref. no rev. err. 

Utah—Foster v. Steed, 432 P.2d 60, 19 Utah 2d 435. 
Wis,—Thum V. La Cross Liquor Co., 46 N.W.2d 212, 
258 Wis. 448. 

Complete control over results 
U.S.—U.S. v, Olympia Provision & Baking Co., D.C. 
N.Y., 282 F.Supp. 819, Motion den. 290 F.Supp. 
407, affd. 89 S.a. 708, 393 U.S. 480, 21 L.Ed.2d 
688 , reh. den. 89 S.Q. 989, 393 U.S. 1124, 22 
L.Ed.2d 132. 
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10. Cal.—Moeller v. De Rose, App., 222 P.2d 107, 
hearing dism. 

Or.—Jenkins v. AAA Heating & Cooling, Inc., 421 F.2d 
971, 245 Or. 382—Great Am Ins. Co. v. General 
Ins. Co. of America. 475 P.2d 415, 257 Or. 62. 
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11, NJ.—Galler v. Slurzberg, 106 A.2d 312, 31 NJ. 

Super. 314, afFd. 114 A.2d 260, 18 N.J. 466. 

12. U.S.—Tapager v. Bimxingham, D.CIowa, 75 

F.Supp. 375—Kamowski v. Skelly <3il Co., C.A. 

Kan., 174 F.2d 770-CJf,S. cited Kippen v. 

Jewkes, C.A.Utah, 258 F.2d 869, 873—U.S. v. 

Hunt, CA.Tex., 505 F.2d 931, cert. den. 95 S.Ct. 

1974, 421 U.S. 975, 44 L.Ed.2d 466. 

Ala.—Payne v. Alabama Cemetery Ass"n, Inc., 413 
So.2d 1067. 

Ark,—Barr v. Matlock, 258 S.W.2d 540, 222 Ark. 260. 

CaL—Skelton v. Fekete, 261 P.2d 339, 120 C.A.2d 
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59. Ga.—Peabody Mfg. Co. v. Smith, 94 S.E.2d 156, 
94 Ga.App. 240. 

Idaho—National Trailer Convoy, Inc. v. Employment 
Sec. Agency of Idaho, 360 P.2d 994, 83 Idaho 247. 
Kan.—Iones v. Dodge City, 402 P.2d 108, 194 Kan. 
777. 

Miss.—Brown v. E. L. Bruce Co., 175 So.2d 151, 253 
Miss. 1. 

Mo.—Jokisch V. Life & Cas. Ins. Co. of Tenn., App., 
424 S.W.2d 111. 

Ohio—L. C. Dortch, Inc. v. Goldstein, 200 N.E.2d 828. 
Or.-Nordling v. Johnston, 283 P.2d 994, 205 Or. 315, 
48 A.L.R.2d 1369, reh. den. 287 P.2d 420, 205 Or. 
315, 48 A.L.R.2d 1369. 

Pa.—Burgard v. York City Retirement Bd., 69 York, 
182. 

Tenn,—Jarratt v. Clinton, 241 S.W.2d 941, 34 Tenn. 
App. 670. 

Wyo.-^Brubaker v. Glenrock Lodge Intem, Order of 
Odd FeUows, 526 P.2d 52. 

60. Tex.—Roy L. Iones Truck Line v, Johnson, Civ. 
App., 225 S.W.2d 888, err. ref. no rev. err. 

61. Ala.—^Philabert v. Frazier, supra, n. 9. 

Cal,-Fleming v. Foothill-Montrose Ledger, 139 Cal. 
Rptr. 579, 71 C.A.3d 681. 

Idaho—C.J.S. cited in In re Pacific Nat. Life Assur. 

Co., 212 P.2d 397, 401, 70 Idaho 98. 

N.M.—laramiUo v. Thomas, 409 P.2d 131, 75 N.M. 
612. 

Pa.—Green v. Independent Oil Co., 201 A.2d 207, 414 
Pa. 477. 

62. Mo.—Dean v. Young, 396 S.W.2d 549. 

§ 3(6), — Gontrol of Contractores 
Servants 

63. U.S.—Pure Oil Co. v. Lassing, C.A.Tenn., 222 
F.2d 886. 

D.C.—Building Materia! and Dump Truck Diivcrs, 
Teamsters Local Union No. 36, v. N.L.R.B., C.A., 
669 F.2d 759, 215 U.S.App.D.C. 373, affd. 103' 
S.a. 66?, 459 U.S. 344, 74 L.Ed.2d 523. 

Ga.—^Morris v. Constitution Pub. Co., 67 S.E.2d 407, 84 
Ga.App. 816—Weiss v. KUng, 101 S£.2d 178, 96 
Ga,App. 618. 

64. U.S.—Bush Bros. St Co. v. Hickey, C.A.Tenn., 
223 F,2d 425. 

65. N.Y.—Kamik v. Hutton, 85 N,Y.S.2d 152, 193 
Misc. 909. 
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66. Mo.—^Talley v. Bowen Const. Co., 340 S.W.2d 
701. 



§ 3(6) MASTER AND SERVANT 

Page 58 


Tex.—Hom v. Atchison, T. & S.F, Ry Co., Civ.App., 
519 S.W.2d 894. 

67, Ark.—C & L Rural Elee. Co-op. Corp. v. McEn- 
tire, 225 S.W 2d 941, 216 Ark. 276. 

Okl.—Smith v. Crotts, 336 P.2d 1102. 

Requirement of use of union labor 
Mich.—Utley, for Use and Benefit of Travelers Ins. Co 
V. Taylor & Gaskm, 9 N W.2d 842, 305 Mich. 561. 

§ 3(7). -Materials and Appii- 

ances 

72. U.S.—MeComb v. Homeworkers’ Handicraft Co¬ 
operative. C.A.N.C., 176 F.2d 633, cert den 70 
S.Ct. 250, 338 U.S. 900, 94 L.Ed. 553. 

Minn.—Iverson v. Independent School Dist. No. 547, 
257 N.W.2d 572. 

Mo.—R. J. Hurley Lumber Co. v. Cummings, App., 
264 S.W.2d 379. 

73, U.S.—^Tapager v. Birmingham, supra, n. 12—Pure 
Oil Co. V. Lassing, C.A.Tenn., 222 F.2d 886. 

Mo.—Wiliiamson v. Southwestem Bell Tei. Co., 265 
S.W.2d 354. 

N.Y.—Ontaxio County Artificial Breeders Co-op. v. 
Shappee. 127 N.Y S.2d 888, 205 Misc. 175. 

77. AUegations not constituting concession that plain- 
tifT was engaged by defendant as employee. 

N.Y.—Bellask v. Coronation Homes, Inc., 171 N.Y.S.2d 
693, 5 A.D.2d 873, affd. 184 N.Y.S.2d 834, 5 
N.Y.2d 956, 157 N.E2d 712. 

Reservation by employer of right to 
inspect and reject materials does not 
prevent employee from being indepen- 
dent contractor.’’ ® 

77A Mich.—Utley, for Use and Benefit of Travelers 
Ins. Co. V. Taylor & Gaskin, 9 N.W.2d 842, 305 
Mich. 561. 

§ 3(8). — Mode of Payment 
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78. Idaho—CJ.S. quoted at leogth in National Trailer 
Convoy Inc. v. Employment Sec. Agency of Idaho, 
360 P.2d 994. 998, 83 Idaho 247. 

Minn.—Iverson v. Independent School Dist. No. 547, 
257 N.W.2d 572. 

N.Y.—Kamik v. Hutton, supra, n. 65. 

Failure to vrithhold income or social security 
taxes 

U.S.—Mueller v. Cities Service Oil Co., C.A.ni., 339 
F.2d 303. 

80. U.S.—Gullett V. Best Shell Homes, Inc. of Tenn., 
CA.Miss., 312 F.2d 58. 

Coon.-Darling v. Burrone Bros., Inc., 292 A.2d 912, 
162 Conn. 187. 

Idaho—Link's School of Business, Inc. v. Emoloyment 
Sec. Agcncy, 380 P.2d 506, 85 Idaho 519! 

Kan.—Jones v. Dodge City, 402 P.2d 108, 194 Kan. 
777. 

Mich.—Hyslop v. Klein, 270 N.W.2d 540, 85 Mich. 
App. 149. 

N.Y.—Bertino v. Equitable Fire & Marine Ins. Co., 214 
N.Y.S.2d 155. 

Okl.-Swyden Const. Co. v. White, 383 P.2d 674. 
Pa.—Feller v. New Arasterdam Cas. Co., supra, n. 
9—Rugh V. Keystone-Lawrence Transfer & Stor- 
age Co., 179 A.2d 242, 197 Pa.Super. 526. 

Tenn.—D. M. Rose & Co. v. Snyder, supra, n. 8. 
Tex.-Cotton v. Henger, Qv.App., 312 S.W.2d 299, 
revd. on oth. grds., Sup., 316 S.W.2d 719,159 Tex. 
139. 

Waah.-Ctssidy v. Peters, 309 P,2d 767, 50 Wash.2d 
115. 

Piece Worker, etc. 

(2) Usually servant where payment by piece. 

Va.—Smith v. Grenadier, 127 S.E2d 107, 203 Va. 740. 

PaymeBt oa Gommisfion basis, etc. 

.C.—Uttle V. Pook, 182 S.E2d 206,11 N.C.App. S97. 


81. Miss,—Biggan v. Texas Eastem Transmission 
Corp., 235 So.2d 443. 

82. Idaho—C.J.S. quoted in Department of Employ¬ 
ment V. Brown Bros. Const., 600 P.2d 783, 786, 
100 Idaho 479. 

lowa—CJ.S. cited in Schlotter v. Leudt, 123 N.W.2d 
434, 438, 255 lowa 640. 

Neb.—Gardner v. Kothe, 109 N.W2d 405, 172 Neb. 
364. 

Tex.—Pitchfork Land & Cattle Co. v King, 346 S.W.2d 
598, 162 Tex. 331. 

Va.—Smith v. Grenadier, 127 S.E.2d 107, 203 Va. 740. 

83. N.C.—^North Carolina Lumber Co. v. Spear Mo¬ 
tor Co., 135 S,& 115, 192 N.C. 377. 

85. Cal.—Rogers v. Whitson, 39 Cal.Rptr. 849, 228 
CA.2d 662. 

87. Hourly rate 

Kan,—Phillips Pipe Line Co. v Kansas Cold Storage, 
Inc., 389 P.2d 766, 192 Kaii. 480. 

N.J.—Dee v. Excel Wood Products Co., 207 A.2d 203, 
86 N.J.Super. 453. 

89. Neb.—Grothe Erickson. 59 N.W.2d 368, 157 Neb. 
248. 

N.C.—Economy Pumps v F. W. Woolworth Co., supra, 
n. 9. 

Tex.—Henderson v. Couch, Civ.App., 274 S.W.2d 844. 
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93. U.S.—C.J.S. cited in Mav Freight Serv., Inc. v. 
U.S., D.C.N.Y., 462 F.Supp. 503, 509. 

Ncb.-Gardncr v. Kothe, 109 N.W.2d 405, 172 Neb. 
364. 

98. La.—Amyx v. Henry & HaU, 79 So.2d 483, 227 
La. 364—Malloy v. Buckner-Harmon Wood Con- 
tractors, App., 100 So.2d 242. 

§ 3(9). -Particular Applications 

99. U.S.—Cline v. U.S„ D.C.Ariz., 273 F.Supp. 890, 
affd., C.A., 410 F.2d 1337. 

Cal.—Doty v. Lacey, 249 P.2d 550, 114 C.A.2d 73. 

Oa.—Oxford v. Tom Huston Peanut 118 S.E.2d 
204, 102 Ga.App. 714. 

Hawaii—Burrows v. Hawaiian Trust Co., 417 P.2d 816. 

Idaho—Gowen v. Davis, 377 P.2d 950, 85 Idaho 221. 

Kan.—Phillips Pipe Line Co. v. Kansas Cold Storage, 
Inc., 389 P.2d 766, 192 Kan. 480. 

Ky.—Uwis v. Morgan, 252 S.W.2d 691. 

La,—Washington v. Harvey, App., 164 So.2d 379, writ 
ref. 165 So.2d 487, 246 La. 600. 

Mass.—Wilson v. Conlin, 154 N.E.2d 894, 338 Mass. 
295—Luz v. Stop & Shop, Inc. of Feabody, 202 
N.E.2d 771, 348 Mass. 198. 

Miss.—Brown v. E L. Bruce Co., 175 So.2d 151, 253 
Miss. 1. 

N.J.—MeComish v. DeSoi, 200 A.2d 511, 83 NJ.Super. 
505, affd. in part and revd. in part on oth. grds. 200 
A 2d 116, 42 N.J, 274. 

N.Y.—Ketcham v. Hali Syndicate, Inc., 236 N.Y.S.2d 
206, 37 Misc.2d 693, affd. 242 N.Y.S.2d 182, 19 
A.D.2d 611. 

N.C.—Henry v. White, 130 S.E2d 412, 259 N.C. 283. 

N.D,—Newman v. Sears, Roebuck & Co., supra, n. 12. 

Or.—Sloan v. Journal Pub. Co., 324 P.2d 449, 213 Or. 
324. 

Pa.—Cecere v. Ohringer Home Fumlture Co., Division 
of Tilmore Corp., 220 A.2d 350, 208 Pa.Super. 138. 

Tex,—Pitchfork Land & attle Co. v. King, 346 S.W.2d 
598, 162 Tex. 331—Mummert v. Stckoll Drilling 
Co., Civ.App., 352 S.W.2d 526, err. ref. no rev. 
err.—Olson v. B. W. Merchandise, Inc., Civ.App., 
388 S.W.2d 737—Smith v. Fireman’s Ins. Co. of 
Newark, NJ., av.App., 398 S.W.2d 435. 

Va.—Wells V. Whitaker, 151 S.E2d 422, 207 Va. 616. 

Wis.—Bond v. Harrel, 108 N.W.2d 552, 13 Wis.2d 369, 
98 A.L.R.2d 330-Carothexs v. Bauer, 126 N.W.2d 
758, 23 Wis.2d 15. 

2. Okl.—CJ,S. cited in Harting v. Benham Engineer- 
ing Company, 519 P.2d 932, 934. 

7. N.Y.—arroU v. Kay, 219 N.Y.S.2d 892, 30 
Misc.2d 526. 
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9. U.S.—Haughton v. Columbia River Dist. <2ouncil 

No. 5, Intem. Woodworkers of America, Local 
Union 5—40, C.A.Or., 294 F.2d 766—Gardner v. 
National Dairy Products Corp., C.A.Ky., 330 F.2d 

507. 

Ga.—Newsome v. Dunn, 120 S.E.2d 205, 103 Ga.App. 
656. 

Ky.—Smith v. Gennett, 385 S.W.2d 957. 

Miss.—Hercules Powder Co. v. Westmoreland, 164 
So.2d 471, 249 Miss. 849. 

Okl.—Smith Bros. Road Const. Co. v. Palmer, 389 P.2d 
495. 
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10. N.C.-Little V. Poole, 182 S.E.2d 206, 11 N.C. 
App. 597. 

13. Mo.—Vandeventer v. Shields, App., 241 S.W.2d 
53. 

18. La.—Dowling v. Mutual Life Ins. Co. of New 
York, App., 168 So.2d 107, writ ref. 170 So.2d 

508, 247 La. 248. 

21. Idaho—Link’s School of Business, Inc. v. Employ¬ 
ment Sec. Agency, 380 P.2d 506, 85 Idaho 519. 
Mass,—American Flexible (2onduit Co. v. State Tax 
Commission, 186 N.E.2d 445, 345 Mass. 146. 

29. La.—Lehigh Nav. Coal Co. v. Unemployment 
Compensation Bd. of Review, 106 A.2d 919, 176 
Pa.Super. 69. 

31. Mont.—Kosmerl v. Barbour, 589 P.2d 1017, 180 
Mont. 208. 

Tex.—Okan Pipeline Co. v. Eiland, Civ.App., 394 
S.W.2d 548, err. ref. no rev. err.—Humphreys v. 
Texas Power & Light Co., Civ.App., 427 S.W.2d 
324, err. ref. no rev. err. 

32. U.S.—Hase v. Aetna Cas. & Sur. Co., D.C.Mo., 
266 F.Supp. 952, affd., C.A., 390 F.2d 151. 

Fla.—Bialkowicz v. Pan Am. Condominium No. 3, Inc., 
App., 215 So.2d 767. 

Principal contractor and subcontractor 
Ga-—Webb v. Wright, 120 S.E2d 806, 103 Ga.App. 
776. 

35. La.—^Johnson v. Dabbs, App., 194 So.2d 816. 
Ohio—Shears v. Von Tulganburg, App., 148 N.E.2d 
926. 
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42. Cal.—Fleming v. Foothill-Montrose Ledger, 139 
Cal.Rptr. 579, 71 C.A.3d 681. 

Fla.—Peairs v. Florida Pub. Co., App., 132 So.2d 561. 
N.Y.—Long Island Daily Press Pub. Co. v. Tomitz, 176 
N.Y.S.2d 215, 12 Misc.2d 480. 

Tex.—Newspapcrs, Inc. v. Love, 405 S.W.2d 300. 

54. Tex.—Clark v. Texaco, Inc., Civ.App., 382 
' S.W.2d 953, err. ref. no rev. err. 

56. U.S.—Insurance Co. of North America v. Prieto, 
C.A.Tenn.. 442 F.2d 1033, cert. den. 92 S.Ct. 100, 
404 U.S. 856, 30 L.Ed.2d 96. 

La.—Crutti v. Frank, App., 146 So.2d 474—^Hardware 
Dealers Mut Fire Ins. Co. v, Willis, App., 179 
So.2d 441. 

Mass.—Findlay v. Rubin Glass & Mirror Co., 213 
N.E.2d 858, 350 Mass. 169. 

Minn.—Greeniee v. Drees, 144 N.W.2d 774, 274 Minn. 
538. 

Miss.—Biggart v. Texas Eastem Transmission Corp., 
235 So.2d 443. 

NJ.—Dee v. Excel Wood Products Co., 207 A.2d 203, 
86 NJ.Super. 453 

N.M.—Latta v. Harvey, 352 P.2d 649, 67 N.M. 72. 
Okl—Parkhill Truck Co. v. Brewer, 354 P.2d 774. 
Or.—Herff Jones Co. v. State Tax Commission, 430 
P.2d 998, 247 Or. 404. 

Pa.—Bistran v. Noone, 51 Lack.Jur. 221—Plankinton v. 
Schurr, 137 A.2d 803, 185 Pa.Super. 41—Review 
Bd. v. Lou Green, Inc., 187 A.2d 572, 409 Pa. 448. 
Wash.—Cassidy v. Peters, 309 P.2d 767, 50 Wash.2d 
115. 

W.Va.—Spencer v. Travelers Ins. Co., 133 S.E.2d 735, 
148 W.Va. 111. 
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Dealer held to be neither employee nor indepen- 
dent contractor 

Va,—Wells V. Whitaker, 151 S.E.2d 422, 207 Va. 616. 

Travel agents 

N.Y.—Bucholtz V. Sirotkin Travel Ltd., 343 N Y.S.2d 
438, 74 Misc.2d 180, aflfd. 363 N.V.S.2d 415, 80 
Misc.2d 333. 

58. Mich.—Lynn v. Roberts, 241 N.W. 214 257 Mich. 
116. 

62. Miss.—Powell v. Masonite Corp., 214 So.2d 469. 
64. Alaska—Calvo v. Calhoon, 559 P.2d 111. 

Utah—Phillips v. JCM Development Corp., 666 P.2d 
876. 

Commission salesmen 

La.—Cresham v, Speights, App., 133 So.2d 846. 

68 . La.—Landry v. American Sur. Co. of New York, 
App., 149 So.2d 738. 

Tex.—Johnston v. State, Civ.App., 303 S.W.2d 520, err. 
ref. no rev. err. 

75. Tenn.—D. M. Rose & Co. v. Snyder, 206 S.W.2d 
897, 185 Tenn. 499. 

§ 4. Substitutes 
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83. La.—Williams v. Homco Intem., Inc., App., 402 
So.2d 182. 

84. Tenn.—D. M. Rose & Co. v. Snyder, supra, n. 75. 

§ 5. Contracta of Employment 
Library References 

Master and Servant <s»3(l) et 
seq. 

88 . Colo.—St. Oermain v. Boshouwers, App,, 646 
P.2d 952, affd. in part, revd. in part on oth. grds., 
Sup., 670 P.2d 764. 

Oa.—Welsch v. WUson, 131 S.E.2d 194, 218 Oa. 843. 
La.—West v. State Through State Superintendent of 
Public Ed., App., 324 So.2d 579. 

Mass.—Nutting v. Kneeland, 105 N.£.2d 199, 32$ 
Mass. 497. 

Ohio—L. C. Dortch, Inc. v. Ooldstein, 200 N.E.2d 828. 

Contract or trade agreement 

(1) U.S.—Retail Qerks Intem. Ass’n, Local Unions 
Nos. 128 and 633 v, Lion Dry Goods, Inc., Ohio, 82 

S.a 541, 369 U.S. 17, 7 L.Ed.2d 503. 

Rigitt to control one’s own labor 
IU.—Bond V. Decatur Garment Co., 182 N.R2d 909, 35 
IU.App.2d 164. 

Contract between physiciam 
La.—Oauthier v. Magee, App., 141 So.2d 837. 
Statutory leaae of labor 
La.—Long v. Foster A Associates, Inc., 136 So.2d 48, 
242 La. 295. 

89. Subatitiition of another employer 

Alaska—Selid Const. Co. v. Guarantee Ins. Co., 355 

P.2d 389. 

ApprenticeaUp program 

Del—VassaUo v. Haber Elee. Co., Super., 435 A.2d 
1046. 

90. U.S.—MiteheU v. Stanolind Pipe Line Co., C.A. 
Kan., 184 F.2d 837. 

Idaho-ln re Sines Estate, 356 P.2d 226, 82 Idaho 527. 
IU.—McHugh-Brighton v. Industrial Commission, 245 
N.E.2d 480, 42 IU.2d 52. 

Minn.—Bames v. Northwest Airlines, 47 N.W.2d 180, 
233 Minn. 410. 

Mo.—CiJJS. dted in Wilkins v, City of St. Louis, App., 
404 S.W.2d 783, 788. 

Pa.—Morley v. Workmen*s Compensation Appeal Bd., 
410 A.2d 110, 49 Pa.Cmwlth. 98. 

91. Mo.—Donahoo v. Thompson, 291 S.W.2d 70, 61 
A.L.R.2d 911, cert. den. 77 S.Ct. 261, 352 U.S. 
941, 1 L.Ed.2d 237. 

NJ.—Filson V. BeU Tei. Uboratories, Inc., 197 A.2d 
196, 82 NJ.Super. 185. 


93. U.S—Hablas v. Armour & Co., C.A.N.D., 270 
F.2d 71—CJS. cited in Bonney Motor Exp. v. 
U.S., D.C.Va., 206 F.Supp, ,22, 26—lackman v. 
Military Publications, Inc., D.C.Pa., 234 F.Supp. 
217, affd., C.A., 350 F.2d 38S-Lucas v. Whittak- 
er Corp., D.C.Colo., 335 F.Supp. 889, affd., C.A., 
470 F.2d 326—DaUey v. Transitron Overseas 
Corp., D.C.Tex., 349 F.Supp. 797, affd., C.A., 475 
F.2d 12. 
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95. Change of employer from partnership to 
Corporation immaterial 

Colo.—Employers’ Liability Assur. Corp. v. Industrial 
Commission, 363 P.2d 646, 147 Colo. 309. 

96. U.S.—Bachmann v. Blaw-Knox Co., D.C.Pa., 198 
F.Supp. 617—Universal Elee. Corp. v. Golden 
Shield Corp., C.A.Puerto Rico, 316 F.2d 568. 

La.—World Wide Health Studios, Inc. v. Desmond, 
App., 222 So.2d 517—Wnght v. Round the Comer 
Restaurants of La., Inc., App., 252 So.2d 341. 

Pa.—Ben F. Levis, Inc. v. Axe’s Department Store, 61 
Pa.Dist. & Co. 243, 39 West.Co. 267. 

Wash.—Stone Machinery Co. v. Kessler, 463 P.2d 651, 

1 Wash.App. 750. 

ofseniority. Seniority rights 
of employees are discussed in Labor 
Relations § 14. 

§ 6. — Form and Validity 
Library References 
Master and Servant ®=>3(1), 4. 
Corbin on Contracts §§ 96, 267, 
446, 682. 

Modem Legal Forms Ch. 41, La¬ 
bor Agreexnents; Ch. 62, Ser¬ 
vice and Agency Contracts. 

2. U.S.—Gaster v. Coppock, C.A.Mo., 211 F.2d 136- 

Winand v. Case, D.CMd., 154 F.Supp. 529. 

Cal.—Ware v. MeiriU Lynch, Pierce, Feimcr & Smith, 
Inc., 100 Cal.Rptr. 791, 24 C.A.3d 35, affd. 94 
S.Q. 383, 414 U.S. 117, 38 L.Ed.2d 348. 

D.C.—Maloney v. E. 1. Du Pont de Nemours & Co., 
C.A., 352 F.2d 936, 122 U.S.App.D.C. 268, cert. 
den. 86 8,0. 1201, 1211, 383 U.S. 948, 16 L.Ed.2d 
210 . 

Ili—Evaskus V. Neff. Kohlbusch & Bissell, Inc., 189 
N.E2d 542, 40 IllApp.2d 416—Anderson v. Po- 
ray, 191 N.E.2d 417, 42 IllApp.2d 1. 

N.J.—Filson V. Bell Td. Laboratories, Inc., 197 A.2d 
196, 82 N.J.Super. 185. 

Tex.—C & H Transp. Co. v. Wright, Civ.App., 396 
S,W.2d 443, err. ref. no rev. err. 

Wash.—Sandeman v. Sayres, 314 P.2d 428, 50 Wash.2d 
539. 

Agreement to arbitrate held binding 

N.Y.—Acadia Co. v. EdUtz, 197 N.Y.S.2d 457, 7 ■ 
N.Y.2d 348, 165 N,E.2d 411—Epstein Grover, 197 
N.Y.S.2d 880, 21 Misc.2d 948. 

Agreement to make contract of employment 

La,—North Am. Sales AlUance, Inc. v. Carrtone Labor¬ 
atories, Inc., App., 214 fo.2d 167, writ ref. 216 
So.2d 306, 253 La. 57. 

Failure to read as not affecting yalidity 

Cal.—Frame v. Merrill Lynch, Pierce, Fenner & Smith 
Inc., 97 Cal.Rptr. 811, 20 CA.3d 668. 

UnUateral publication of handbook not binding 

Pa.—Richardson v. Charles Ole Memorial Hosp., 466 
A.2d 1084, 320 Fa.Super. 106. 
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3. Ariz.—Pauley v. Industrial Commission, 508 P.2d 

1160, 109 Aiiz. 298. 

Cal.—Commercial Cas. Ins. Co. v. Industrial Acc. Com¬ 
mission, 254 P.2d 954, 116 C.A.2d 901—Reynolds 
Elee. A Engineering Co. v. Workmen’s Compensa¬ 
tion Appeals Bd., 55 Cal.Rptr. 248,421 P.2d 96, 65 
C.2d 429. 


lowa—Kitchen v. Stockman Nat. Life Ins. Co., 192 
N.W.2d 796. 

La.—Cobb V. International Paper Co., App., 76 So.2d 
460—Mattel v. Pittman Const. Co., ISO So.2d 696, 
248 U. 540. 

Minn.—Hartung v. Billmeier, 66 N.W.2d 784, 243 
Minn. 148—Houle v. Steams-Rogers Mfg. Co., 157 
N.W.2d 362, 279 Minn. 345. 

Mo.—Thacker v. Massman Const Co., 247 S.W.2d 623. 
Ohio—Jacot v. Secrest, 93 N.E.2d 1, 153 Ohio St 553. 
Wash.—Edwards v. Morrison-Knudsen Co., 379 P.2d 
735. 

Time, place, and mode of acceptance 

(2) Other cases. 

U.S.—Joseph V. Krull Wholesale Dnig Co„ D.C,Pa., 
147 F.Supp. 250, affd., C.A., 245 F.2d 231. 

La.—Willis V. AUied Insulation Co., App., 174 So.2d 
858. 

N.J.—FUson V. BeU Tei Laboratories Inc., 186 A.2d 
320, 77 N.J.Super, 320, affd. 197 A.2d 196, 82 
NJ.Super. 185. 

Acceptance conditionally or on terms varying 
from offer 

(3) U.S.—Bender v. Hearst Corp., 263 F.2d 360. 

Matters held not to constitate offer 

U.S.—Laseter v. Pet Dairy Products Co., C.A.S.C., 246 
F.2d 747. 

Del—Keene Corp. v. Hoofe, Ch., 267 A.2d 618, affd. 
276 A.2d 269. 

Held to constitute acceptance 
III—Hillman v. Hodag Chemical Corp., 238 N.E.2d 
145, 96 ni.App.2d 204. 

Mo.—Ragsdale v. Tom-Boy, Inc., App., 317 S.W.2d 
679. 

N.Y.-Novack v. Bilnor Corp., 271 N.Y.S.2d 117, 26 
A.D.2d 572. 

Upon compliance with terms of offer employer 
cannot exercise discretionary power over 
offer 

Conn.—Borden v. Skinner Chuck Co., 150 A.2d 607, 21 
Conn.Sup. 184. 

Thing, price, and consent as necessary elements 
La.—Hudson v. Allstate Ins. Co., App., 169 So.2d 598. 
Continuing offer 

U.S.—Raybestos-Manhattan, Inc. v. Rowland, C.A- 
S.C., 460 F.2d 697. 

4. N.Y.—Kopf V. Electrolux Corp,, 156 N.Y.S.2d 172, 

mod. on oth. grds., 164 N.Y.S.2d 757. 

5. U.S. — Fujimoto v, Rio Grande Pickle Co., C.A. 
Tex., 414 F.2d 648. 

lowa-Sheahan v. Plagge, 121 N.W.2d 120, 255 lowa 
182—Prokop v. Frank’s Plastering Co., 133 
N.W.2d 878, 257 lowa 766. 

N.J.—Gomez v. Federal Stevedoring Co., 68 A.2d 482, 
5 N.J.Supcr. 100. 

N.M.—Roan v. D. W. Falis, Inc., 384 P.2d 896, 72 
N.M. 464. 

Employment at job site 

La.—Mattel v. Pittman Const. Co,, App., 174 So.2d 
141, revd. on oth. grds. 180 So.2d 696, 248 La. 540. 
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6. Tex.—Ingle Bros. Pac., Inc. v. Scott, Civ.App., 478 

S.W.2d 210, affd. in part, revd. in part on oth. 
grds., Sup., 489 S.W.2d 554. 

Written agreement not consnmmated 

Kan.—Short v. Sunflower Plastic Pipe, Inc., 500 P.2d 
39. 210 Kan. 68. 

Nev.—Loma Linda University v. Eckenweiler, 469 P.2d 
54, 86 Nev. 381. 

Tex.—Scott v. Ingle Bros,, Pac., Inc., 489 S.W.2d 554. 

7. U.S.—Shipley v. Pittsburgh A L.E.R. Co., D.C.Pa., 

83 FSupp. 722r-Fisher Const. Co. v. Lembe, C.A. 
Guam, 232 F.2d 508. 

Ariz.—Young v. Border Broadeasting Co., 255 P.2d 
888, 75 Ariz. 298. 

IU.—Heuvelman v. Triplett Elee. Instrument Co., 161 
N.E.2d 875, 23 IlI.App.2d 231. 
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Nev.—Air Service Co. v. Shcehan, 594 P.2d 1155, 95 
Nev. 528. 

Tex.—Northwestern Nat. Life Ins. Co. v. Black, Civ. 
App., 383 S.W,2d 806, err. ref. no rev. err. 

Written provision for arbitration may be orally 
renewed 

N.Y.—Acadia Co. v. Edlitz, 197 N.Y.S.2d 457, 7 
N.Y.2d 348, 165 N.E.2d 411. 

Stay of action pending arbitration 
N.Y.—Application of Lebanon Sales Co., 221 N.Y.S.2d 
765, 15 A.D.2d 452. 

Partial invalidity as not creating different legal 
relationship 

Tex.—Newspapers, Inc. v. Love, 380 S.W.2d 582. 
Form as not precluding existence of master> 
servant relation 

Tex.—Newspapers, Inc. v. Love, 380 S.W.2d 582. 

8. U.S.—Inland Mut. Ins. Co. v. Ellzey, D.C.Fla., 119 

F.Supp. 748—Sears v. Pauly, C.A.Mass, 261 F 2d 
304-1St, Claire v. Minnesota Harbor Service, Inc., 
D.C,Minn., 211 F.Supp. 521—American Cas. Co. 
of Reading, Pa. v. Wypior, C.A.IU., 365 F.2d 164. 
Alaska—Selid Const. Co. v. Guarantee Ins. Co., 355 
P.2d 389. 

Ga.—Thomas v. Lomax, 61 S.E.2d 790, 82 Ga.App. 
592—Watkins v. Avnct, Inc., 177 S.E.2d 582, 122 
Ga.App. 474. 

lowa—Prokop v. Frank’s Plastering Co., 133 N.W.2d 
878, 257 lowa 766. 

La.—Bates v. Lagars, App., 193 So.2d 375, writ ref. 195 
So.2d 146, 250 La. 267. 

Me.—Bragdon v. Shapiro, 77 A.2d 598, 146 Me. 83. 
Mo.—^Wilkins v. City of St. Louis, App., 404 S.W.2d 
783. 

Ohio—Drexler v. Ubay, 98 N.E.2d 410, 155 Ohio St. 
244—American Ins. Group v, McCowin, 218 
N.E.2d 746, 7 Ohio App.2d 62. 

Pa.—McManus v. Kuhn, 168 A.2d 618, 194 Pa.Super. 
544. 

Tenn.—Tayior v, Meeks, 236 S.W.2d 969, 191 Tenn. 

695—Seals v. Zoilo, 327 S.W.2d 41, 205 Tenn. 463. 
Tex.—^Northwestern Nat. Life Ins. Co. v. Black, Civ. 
App., 383 S.W.2d 806. 

Wis,—Marlin Hec. Co. v. Industrial Commission, 148 
N.W.2d 74, 33 Wis,2d 651, 

Faets insuffident to create impUed contract 

(2) N.Y.—Arkin v. Fogarty, 247 N.Y.S.2d 234, 20 
A.D.2d 701. 

W.Va.-Davis v. Fire Creck Fuel Co., 109 S.E.2d 144, 
144 W.Va. 537. 

Implied from acts or words 

Minn.—Stream v. Continental Machines, Inc., 111 
N.W,2d 785, 261 Minn. 289—Dybvig v. Minne- 
apolis Sanatorium, ISO N.W. 905, 128 Minn. 292. 
N.M.—Roan v. D, W. Falis, Inc., 384 P.2d 896, 72 
N.M. 464. 

Partiy express and partly implied 

Minn.—Stream v. Continental Machines, Inc., 111 
N.W.2d 785, 261 Minn. 289. 

Express contract as precluding implied contract 
111.—Salvati v. Streator Tp. High School Dist. No. 40, 
200 N.E.2d 122, 51 llI.App.2d 1. 

Consideration held suffident 

(4) Ariz.—Bevins v. Dickson Electronics Corp., 491 
P.2d 494, 16 Ariz.App. 105. 

9 . U.S.—Fujimoto v. Rio Orande Pickle Co., C.A. 

Tex., 414 F.2d 648. 

10 . U.S.—Fish V. Air-O-Fan Products Corp., C.A. 
CaL, 28S F.2d 208—Manufacturer^s Nat. Bank of 
Detroit v, Hartmeister, CA.Colo., 411 F.2d 173. 

IU.—Evaskus v. Neff, Kohlbusch & Bissell, Inc., 189 
N.E2d 542, 40 ni.App.2d 416. 

Midu—Bruuo v, Detroit Institute of Technology, 193 
N.W.2d 322, 36 Mich.App. 61, app. after remand 
215 N.W.2d 745, 51 Mich.App. 593, 66 A.L.R.3d 
1011. 

NJ.—ShiddeU v. Electro Rust-Proofing Corp., NJ., 
112 A.2d 290, 34 N.J.Supcr. 278. 


Pa—Markson Bros. v. Redick, 66 A.2d 218,164 Pa.Su¬ 
per. 499—Lubrecht v. Laurei Stnpping Co., 42 
Lu 2 .Leg.Reg, 203—Musser v Bnmmer, 54 Lanc.L. 
Rev. 227, exceptions dism, 54 Lanc.L.Rev. 293. 

Consideration beyond Services 

(3) However, it has been held that something in 
addition to Services is required. 

U.S.—Tow V Miners Memorial Hospital Ass*n, Inc., 
D.CW.Va., 199 F.Supp. 926, affd., C.A. 305 F.2d 
73. 

Consideration held sufficient 

(1) Miss.—Producers Gin Ass’n (AAL*) v. Beck, 60 
So2d 642, 215 Mtss. 263. 

N.C.—James C. Greene Co. v. Kelley, 134 S.E.2d 166, 

261 N C 166. 

Va.—Norfolk Southern Ry. Co v. Harris, 59 S.E.2d 

110, 190 Va. 966. 

(4) U.S.—Eckhart v. Plastic Film Corp., D.C.Conn., 
129 F.Supp. 277—De Pova v. Camden Forge Co., C.A. 
N.J., 254 F.2d 248, cert. den. 79 S.Ct. 26, 358 U.S. 816, 
3 L.Ed.2d 59—Grombach v. Oerlikon Tool & Arms 
Corp. of America, CA.N.C, 276 F.2d 155—Fish v. 
Air-O-Fan Products Corp., CA.Cal., 285 F.2d 208. 
Ark.—Nance v. Eiland, 214 S.W 2d 217, 213 Ark. 1019. 
Conn.—Borden v. Skinner Chuck Co., 150 A.2d 607, 21 

Conn.Sup. 184. 

D.C—Muse V. Boyd, Mun.App., 61 A.2d 724. 

Ga.—New Amsterdam Cas. Co. v. Thompson, 112 
S.E.2d 273, 100 Ga.App. 677. 

111.—Anthony Co. v. Johnson. 155 N.E.2d 361, 20 

111. App.2d 128—Rosenthal v. Hyland Bmlders 
Corp., 166 N.E.2d 463, 25 Ill.App.2d 229. 

lowa—Holden v. Construction Machinery Co., 202 
N.W.2d 348, 67 A.L.R.3d 324 
La.—Fidelity Bank & Trust Co. v. Peace, App., 243 
So.2d 335. 

Or.—Mail-WeU Envelopc Co. v. Saley, 497 P.2d 364, 

262 Or. 143. 

Pa.—Bcneficial Finance Co. of Lebanon v. Becker, 222 
A.2d 873, 422 Pa. 531. 

S.C—Evatt V. Campbell. 106 S.E.2d 447, 234 S.C. 1. 
Va.—Twohy v. Harris, 72 S.E.2d 329, 194 Va. 69. 
Wis.—ReUable Pharmacy v. Hali, 194 N.W.2d 596, 54 
Wb.2d 191. 

Consideration held lacking or insufflcient 

(2) Other considerations. 

U.S. — Tow V. Miners Memorial Hospital Ass'n, Inc., 
D.CW.Va., 199 FSupp. 926, affd., C.A., 305 F.2d 
73—Pearson v. Youngstown Sheet & Tube Co., 

C. A.Ind., 332 F.2d 439, cert. den. 85 S.Ct. 262, 379 
U.S. 914, 13 L.Ed.2d 185—Haag v. International 
Tei. & Tei. Corp., C.A.Ind., 342 F.2d 566—Gray- 
son V. Pridc Golf Tee Co., C.A.Mass., 433 F.2d 
572. 

Cal.—Levy v. Bellmar Enterprises, 50 Cal.Rptr. 842, 
241 C.A.2d 686. 

111.—Heuvelman v. Triplett Elee. Instrument Co., 161 
N.E.2d 875, 23 Ill.App.2d 231—Schoen v. ater- 
piUar Tractor Co., 243 N.E.2d 31, 103 Ill.App.2d 
197. 

lowa—Hanson v, Central Show Printing Co., 130 
N.W.2d 654, 256 lowa 1221. 

Pa.—Voss Machinery v. Norris, 82 Pa, Dist. & Co. 368, 
100 Pittsb.Leg.J. 339—Norway Service Cleaners, 
Inc. v. Blair, 41 DelCo.Leg.J. 289. 

S.C—Gainey v. Cokeris Pedigreed Seed Co., 87 S.E.2d 
486, 227 S.C. 200. 

Resignation from job upon employer’s promise 
to employ her in other podtion. 

Va.—Sea-Land Service, Inc. v. 0’Neal, 297 S.E.2d 647, 
224 Va. 343. 

11. U.S.—Olsen v. Arabian Am. Oil Co., CA.N.Y., 
194 F.2d 477, foll. C.A., 194 F.2d 479, cert. den. 
73 S.Ct. 12, two cases, 344 U.S. 817, 97 L.Ed. 
636—Smithey v. St Louis Southwestem Ry. Co., 

D. CArk., 127 F.Supp. 210. Affd., C.A., 237 F.2d 
637. 

Conn.—Stapleton v. Administrator, Unemployment 
Compensation Act, 112 A.2d 211, 142 Conn. 160. 
IU.—Heuvelman v. Triplett Elee. Instrument Co., 161 
N.E.2d 875, 23 in.App.2d 231—Evaskus v. Neff, 
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Kohlbusch & Bissell, Inc., 189 N.E.2d 542, 40 
Ill.App.2d 416. 

lowa—C,J.S. cited in Drake v. Block, 74 N.W.2d 577, 
580, 247 lowa 517. 

La.—Sewell v. Sharp, App., 102 So.2d 259. 

N.J.—Summer v. Fabregas, 145 A.2d 659, 52 N.J.Super. 
399. 

Ohio—Krueger v. Schoenling Brewing Co., 79 N.E.2d 
366, 82 Ohio App. 57. 

R. I.—Lamoureux v. Burrillville Racing Ass*n, 161 A.2d 

213, 91 R.I. 94. 

Tenn.—Fulton v. Tennessee Walking Horse Breeders’ 
Ass’n of America, 476 S.W.2d 644, 63 Tenn.App. 
569. 

Contract held not lacking in mutuality 
U.S.—Bender v. Hearst Corp., 263 F.2d 360, applying 
Wisconsin law—Readmond v. Matsushita Elee. 
Corp. of America, D.C.Pa., 355 F.Supp. 1073. 

N Y —Duro-Test Corp. v. Donaghy, 189 N.Y.S.2d 20, 
17 Misc.2d 1085, affd. in part and revd. in part on 
oth. grds. 193 N.Y.S.2d 121, 9 A.D.2d 860. 
Tenn.—Rodgers v. Southern Newspapers, Inc., 379 
S.W 2d 797, 214 Tenn. 335. 
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12. U.S.—Vines v. General Outdoor Advertising Co., 
CA.N.Y., 171 F.2d 487—Brekken v. Reader*s 
Digest Special Products, Inc., C.A.IU., 353 F.2d 
505. 

Tex.—C J.S. cited in Dallas County Water Control and 
Imp. Dist No. 7 V. Ingram, Civ.App., 395 S.W.2d 
834, 838, err. ref no rev. err., app. after remand 
425 S.W.2d 366. 

13. U.S.—Wyles v. Campbell, D.C.Del., 77 F.Supp. 
343. 

Mo.—Middleton v. Holecroft, App., 270 S.W.2d 90. 
N.Y.—Harris v. Beauty Laboratory, 142 N.Y.S.ld 576. 
Va.—Norfolk Southern Ry. Co. v. Harris,, supra, n. 10. 

14. Neb.—C.J.S. cited in De Los Santos v. Great 
Western Sugar Co., 348 N.W.2d 842, 845, 217 
Neb. 282. 

15. Mo.—Middleton v. Holecroft, supra, n. 13. 
N.Y.—Feibish v. KaUner, 75 N.Y.S.2d 78, 273 App. 

Div. 17. 

18. Cal.—Warner Bros. Pictures v. Brodel, 192 P.2d 
949, 31 Cal.2d 766, 3 A.L.R.2d 691, cert. den. 69 
S.Ct. 67, 335 U.S. 844, 93 L.Ed. 394, reh. den. 69 
S.Ct 165, 335 U.S. 873, 93 L.Ed. 417, 

D.C.—Maloney v. E. I. Du Pont de Nemours & Co., 
C.A., 352 F.2d 936, 122 U.S.App.D.C. 268, cert. 
den. 86 S.Ct 1201, 1211, 383 U.S. 948, 16 L.Ed.2d 
210 . 

19. U.S.—Bender v. Hearst Corp., 263 F.2d 360, ap¬ 
plying Wisconsin law. 

20. La.—Martin-Pairy Corp. v. New Orleans Fire 
Detection Service, 60 So.2d 83, 221 La. 677. 

Duress by an employer may avoid a 
contract of employment.^-^ 

22.5. Test 

U.S.—Rust V. Drexel Firestone Inc., D.C.N.Y., 352 
F.Supp. 715. 

Arbitration clause held not duress 
U.S.—Rust v. Drexel Firestone Inc., D.C.N.Y., 352 
F.Supp. 715. 

23. 111.—Tayior v. Elgin, J. & E. Ry. Co., 178 N.E.2d 
704, 33 IU.App.2d 604. 

Okl.—H. J. Jeffries Truck Line v. Grisham, 397 P.2d 
637. 

S. C.—Cooper v. McDevitt & St Co., 196 S.E.2d 833, 

260 S.C. 463. 
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28. Ark.—Hanson Motor Co. v. Young, 265 S.W.2d 
501, 223 Ark. 191. 

29. Ark.—Hanson Motor Co. v. Youn& supra, n. 28. 
N.Y.-Ribakove v. Rich, 172 N.Y.S.2d 902, 16 Miso.2d 

339. 
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Misrepresentation by employer may 
constitute fraud avoiding the con- 
tract.^° 

30. Mo.—Hartley Realty Co. v. Casady, App., 332 
S.W.2d 291. 

Evidence held not to establish fraud by employ¬ 
er inducing contract 

Va.—Culmore Realty Co. v. Caputi, 124 S.E.2d 7, 203 
Va. 403. 

31. U.S.—Britt V. Trailmobile Co., C.A.Ohio, 179 
F.2d 569, cert. den. 71 SCt, 52, 340 U.S. 820, 95 
LEd. 603—Loew’s, Inc. v. Cole, C.A.Cal, 185 
F.2d 641, ccrt. den. 71 S.Ct. 570,340 U.S. 954, 95 
L.Ed. 688—Bemhardt v. Polygraphic Co. of 
Amenca, D.C.Vt., 122 F.Supp. 733, revd. on oth. 
grds., C.A., 218 F.2d 948, revd. on oth. grds. 76 
S.Ct. 273—Spencer v General Elee. Co., 243 F.2d 
934. 

Ariz.—Daniel v. Magma Copper Co., App., 620 P.2d 
699, 127 Ariz. 320. 

Neb.—C.J.S. black letter summary quoted in Greer v. 

Chelewski, 76 N.W.2d 438, 443, 162 Neb. 450. 
N.J.—Walker v. Pennsylvania-Reading Seashore Lines, 
61 A.2d 453, 142 N.J.Eq. 588. 

N.Y.—Corcoran v. John F. Trommer, Inc., 113 N.Y. 
S.2d 627, 203 Misc. 37 affd. 126 N.Y.S.2d 895, 282 
App.Div. 1041—Knapp v. Atlantic Basin Iron 
Works. 116 N.Y.S.2d 456. 

N.C.—In re Port Pub. Co., 57 S.E.2d 366, 231 N.C. 
395, 14 A.L.R.2d 842. 

Provision held void 

U.S.—Roloff V. Arabian Am. Oil Co., C.A.N.Y., 421 
F.2d 240. 

Ea.—Department of Labor and Employment Sec., Div. 
of Labor v. Eorida Home Builders Ass*n, App. 1 
Dist., 417 So.2d 746. 

32. Alaska—Inman v. Clyde Hali Drilling Co., 369 
P.2d 498, 4 A.L.R.3d 430. 

III.—Evaskus V. Neff, Kohlbusch & Bisscll, Inc., 189 
N.E.2d 542, 40 Ill.App.2d 416. 

Mass.—Itek Corp. v. McEnness, 164 N.E2d 636, 340 
Mass. 409. 

Mich.—Greene v. General Motors Corp., 196 N.W.2d 
9, 38 'Mich.App. 237, 

N.J.—Sonotone Corp. v. Hali, 64 A.2d 473, 2 N.J.Su- 
per. 482. 

Pa.—Taylor v. Southern Pennsylvania Bus Co., 199 
A.2d 745, 203 Pa.Super. 229, affd. 209 A.2d 807, 
418 Pa. 82. 

Tex.—American Trust Life Ins. Co. v. Dominguez, 
Civ.App., 329 S.W.2d 897, err. ref. no rcv. err. 

Contract conditioned on security clearance 
Cal.—Chicago Bridge Iron Co. v. Indu$trial Acc. Com- 
mission, 38 Cal.Rptr. 57, 226 C.A.2d 309. 

Validity of arbitration proyl§ion 

U.S.—Dickstcin v. duPont, C.A.Mass., 443 F.2d 783. 

33. U.S.—MeCamy v. General Elee. Supply Corp., 

C. A.TCX., 185 F.2d 944. 

Ariz.-Yeazell v. Copins, 402 P.2d 541, 98 Ariz. 109. 
Ark.—Monticcllo Cotton Mills v. Powell, 221 S.W.2d 
33, 215 Ark. 492. 

D.C.—National Chemsearch Corp. of New York v. 

Hanker, D.C., 309 F.Supp. 1278. 

Ga.—Fisher v. J. A. Jones Const. Co., 73 S.E.2d 587, 87 
Ga.App. 317. 

N.Y.-Co8taro v. Simons, 96 N.Y.S.2d 884, 277 App. 
Div. 773—Wholesale Laundry Bd. of Trade v. 
Tarrullo, 103 N.Y.S.2d 23. 

Okl.—Frazer & Torbett, CPA’s v. Kunkel, 401 P.2d 
476. 

Pa.—National Industrial Laundries v. McGreevy, 63 
Pa.Dist. dfc Co. 513, 50 Uck.Jur. 83. 

Contract held yoid 

Mich.—Farm Bureau Ins. Co. of Mich. v. Pedlow, 142 
N.W.2d 877, 3 Mich.App. 478. 

34. U.S.-^KIekamp v. Blaw-Knox Co., D.C.Cal., 179 
F.Supp. 328—Batchelor v. Sears, Roebuck k Co., 

D. C.Mich., 574 F.Supp. 1480. 


N.J.—A. Hollander & Son v. Imperial Fur Blending 
Corp., 66 A.2d 319, 2 N.J. 235. 

Tex.—Lone Star Cotton Mills v. Thomas, Civ.App., 227 
S.W.2d 300 

37, Vacation pay 

N.Y.—Knapp v. Atlantic Basin Iron Works, 116 N.Y. 
S.2d 456. 

Other terms and conditions have 
been held not to be so unreasonable 
and harsh as to be unenforceable.^’^ 

37.5. Professional football player*s contract 
Tex.—Dallas Cowboys Football Club, Inc. v. Hams, 
Civ.App, 348 SW.2d 37 

Inventions 

Pa.—AMP, Inc. v. McCaughey, 38 D. & C.2d 109. 

38, tJ S.—Bell V. Ralston Purina Co.. C A.Okl., 257 
F.2d 31. 

lowa—Leffingwell v. Lake City, 135 N.W.2d 536, 257 
lowa 1022. 

Mmn,—Jimmerson v. Troy Seed Co., 53 N.W.2d 273. 
N.J.—Shiddell v. Electro Rust-Proofing Corp., NJ., 

112 A.2d 290, 34 NJ.Super. 278. 

N.Y.—Towns & James, Inc., v. Barasch, 96 N.Y.S.2d 
32, 197 Misc. 1022, affd. 98 N.Y.S.2d 212, 277 
App.Div. 857. 

Pa.—Bamford Bros. v. Street Railways Employees, 69 
Pa.Dist. & Co. 549, 97 Pittsb.LegJ. 340—F.M. 
Reps, Inc., v. Penn Allen Broadeasting Co., 24 
Lehigh Co.Leg.J. 126. 

Tenn.—C.J.S. quoted at length in Fulton v. Tennessee 
Walking Horse Breeders’ Ass’n, 476 S.W.2d 644, 
652, 63 Tenn.App. 569. 

Contracts held sufficiently definite 
(1) U.S.-Castor v. Coppock, C.A.Mo., 211 F2d 136 
—Bender v. Hearst Corp., C.A.Conn. 263 F.2d 360— 
Metropolitan Co. v. U.S., D.C.Ohio, 176 F.Supp. 195. 
Cal.—Gordon v. Wasserman, App., 314 P.2d 759, 153 
C.A.2d 328. 

Ga.—Farr v. Bames Freight Lines, Inc., 101 S.E.2d 906, 
97 Ga.App. 36-Schaffer v. Wolbe, 148 S.E.2d 437, 

113 Ga.App. 448—^Bennett v. Georgia Indus, Ca- 
tering Co., 149 S.E.2d 81, 222 Ga. 127. 

lowa—LaFontaine v. Dcvelopcrs & Builders, Inc., 156 
N.W.2d 651, 261 lowa 1177. 

Mo—Wood V. James B. Nutter & Co., 416 S.W.2d 635. 
N.Y.—Crabtree v, Elizabeth Arden Sales Corp., 105 
N.Y.S.2d 40, affd. 112 N.Y.S.2d 494, affd. 110 
N.E.2d 551, 305 N.Y. 48-Duro-Test Corp. v. 
Donaghy, 189 N.Y.S.2d 20, 17 Misc.2d 1085, affd. 
in part and revd. in part on oth. grds. 193 N.Y.S.2d 
121, 9 A.D.2d 860. 

Pa.—Sebring v. Seaboard Finance Co., 53 Lack.Jur. 25. 
Tex.—Dallas County Water Control and Imp. Dist. No. 
7 V. Ingram, Civ.App., 395 S.W.2d 834, err. ref. no 
rev. err. App. after remand 425 S.W-2d 366. 

39, Ariz.—Allen D. Shadron, Inc. v. Cole, 416 P.2d 
555, 101 Ariz. 122, op. supp. 419 P.2d 520, 101 
Ariz. 341. 

Cal.—Travelers Ins. Co. v. Workmen’s Compensation 
Appeals Bd, 64 Cal.Rptr. 440, 434 P.2d 992, 68 
C2d 7. 

Minn.-Jimmerson v, Troy Seed Co., supra, n. 38. 

Commencement date 

N.Y.-Failla v. Mandeil, 200 N.Y.S.2d 652. 

40, N.Y.-Failla v. Mandeil, 200 N.Y.S.2d 652. 
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41, U.S.—Vines v. General Outdoor Advertising Co., 
supra, n. 12. 

Cal.—Travelers Ins. Co. v. Workmen’s Compensation 
Appeals Bd., 64 Cal.Rptr. 440, 434 P.2d 992, 68 
C.2d 7. 

42, U.S.—Kassab v. Ragnar Benson, Inc., D.C.Pa., 
254 F.Supp. 830. 

Ga.—McMurray v. Bateman, 144 S.E.2d 345, 221 Ga. 
240. 

lowa-Drake v. Block, 74 N.W.2d 577, 247 lowa 517. 


43, N.Y.—Wamn v. Charm Fashions, 82 N.Y.S.2d 
476, 193 Misc. 229, affd. 89 N.Y.S.2d 704, 275 
App.Div. 815. 

44. Cal.—Gordon v. Wasserman, 314 P.2d 759, 153 
CA2d 328. 

46. Provision as to payment for overtime 
N.Y.—Klein Institute for Aptitude Testing, Inc. v. Kes- 
tin, 231 N.Y.S.2d 149, 34 Misc.2d 967. 

49. N.Y.—Knox v. Ffoulke, 73 N.Y.S.2d 650. 

50. U.S.—Smithey v. St. Louis Southwestem Ry. Co., 
D.CArk., 127 F.Supp. 210, affd., C.A., 237 F.2d 

637. 

N.Y.—Valentini v. San Carlo Opera Co., 95 N.Y.S.2d 
103. 

S.C.—Furbeck v Crest Mfg. Co., 103 S.E.2d 920, 233 
S.C. 169. 

52. U.S —Boeing Airplane Co. v. Aeronautical Indus. 
Dist. Lodge No. 751 of Intem. Ass’n of Machin- 
ists, D.C.Wash., 91 F.Supp. 596, affd. C.A., 188 
F.2d 356, cert. den. 72 S.Ct. 39, 342 U.S. 821, 96 
L.Ed. 621. 

Pa.—Sebring v. Seaboard Finance Co., supra, n. 38. 
Wis.—Klug v Eambeau Plastics Corp. (Flambcau 
Prods. Corp.), 214 N.W.2d 281, 62 Wis.2d 141. 

If an employment contract is sup- 
ported by adequate independent con- 
sideration other than the eniployee’s 
promise to render Services, it may be 
enforced even though it does not estab¬ 
lish a definite term of employment. 

56.6 U.S.—Ryan v. J.C. Penney Co., Inc., C.A.Ind., 
627 F.2d 836—Stack v. Allstate Ins. Co., D.C. 
Ind., 606 F.Supp. 472. 

Ind.—Ohio Table Pad Co. of Indiana, Inc. v. Hogan, 
App., 424 N.E.2d 144. 

57, Colo.—Beelcr v. H & R Block of Colo., Inc., 
App., 487 P2d 569, app. after remand 515 P.2ti 

638. 

Tex.—Ward v. Consolidated Foods Corp., Qv.App., 
480 S.W.2d 483, err. ref. no rev. err. 
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58. U.S.—Abbott v. Arkansas Utilities Co., C.C.A. 
Ark., 165 F.2d 339. 

N.J.—C.J.S. quoted in Savarese v. Pyrene Mfg. Co., 89 
A.2d 237, 240, 9 N.J. 595-C.J.S. quoted in Eilcn 
v. Tappin’s Inc., 83 A.2d 817, 819, 16 N.J.Super. 
53. 

N.Y.—Exercycle Corp. v. Maratta, 201 N.Y.S.2d 885, 
11 A.D.2d 677, affd. 214 N.Y.S.2d 353, 9 N.Y.2d 
329, 174 N.E.2d 463. 

61. Ala.—United Sec. Life Ins. Co. v. Gregory, 201 
So.2d 853, 281 Ala. 264. 

Cal.—Stone v. Burke, 244 P.2d 51, 110 C.A.2d 748. 
La.—Pechon v. National Corp. Service, Inc., 100 So.2d 
213, 234 La. 397—Smith v. Sohio Petroleum Co., 
App., 163 So.2d 124. 

N.J.—Savarese v. Pyrene Mfg. Co., 89 A.2d 237, 9 NJ. 
595—Eilen v. Tappm’s Inc., 83 A.2d 817, 16 N.J. 
Super. 53. 

Pa,—Roth V. Page’s Ettsburgh Milk Co., 100 Pittsb. 
Leg.J. 246. 

62. U.S.—Eckhart v. Plastic Elm Corp., D.C.Conn., 
129 F.Supp. 277, stating New York kw. 

66. Md—Pullman Co. v. Ray, 94 A.2d 266, 201 Md. 
268. 
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73. Conn.—Fisher v. Jackson, 118 A.2d 316, 142 
Conn. 734. 

lowa—CJ.S. cited in Collins v. Parsons College, 203 
N.W.2d 594, 599, 60 A.L.R.3d 218. 

67. Waiver agreement uneiiforceable as pro- 
hibited by statute 

Tex.—James v. Vemon Calhoun Packing Co., 498 
S.W.2d 160. 
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§ 7 , Construction in General 
l^ihrary Keferences 
Master and Servant «=>3(2). 

76, p.§.—lx)ew*s, inc. v. Cole, supra, n- 31—Bullock 
V. $t£rluqp Drug, D.C.Pa., 93 F.Sopp. 371, afTd. 
CA., 117 F.2d I45-W84e v. Southern Pac. Co., 
P.CJeJt,, 248 RSupp. 493. 

Ariz.*^Yea 2 ea v. Copins, 402 P.2d 541, 98 Ariz. 109. 

Colo.—Dcnver Tnick Exchange v. Penyman, 307 P.2d 
805, 134 Cdo. 586. 

FUi.—McCoy V. Flprida-Georgia Tractor Co., App, 
265 So.2d 710. 

Ga.—Wa<Hins v. Avnet, Inc., 177 S.E.2d 582, 122 Ga. 
App. 474. 

Ul.—Evaahpa v. NcfT, Kohibusch & Bissell, Inc., 189 
542. 40 IllApp.2d 416. 

Mai8.'«'^lhw4 V. International Young Men’s Christian 
A|»*a College. 162 N.B.2d 56, 339 Mass. 610. 

N.y.-^uyes v. Fiftfa Ave. Coach Co., 97 N.Y.S.2d 
«4—Staklinski v. Pyramid Elee. Co., 172 N.Y.S.2d 
tu» 10 Miac.2d 706, affd, 180 N.Y.S.2d 20, 6 
A.p.2d S65, ami. 188 N.Y.S.2d 541, 6 N.Y.2d 159, 
360 N.E.2^ 78. 

Wggh.— V. S. Birch St Sons Const. Co., 213 
P,2d 478, 35 Wiwh.2d 435—Cornelius Apartment 
Ho(8l Cora. V. Alaltaster. 460 P.2d 312, l Wash. 

App.24r 

MittiPV MI 

U,8.-4Priatm| Pressoian's Union No. 135, Intem. 
PilotiQi Pzessnwn and Assistaafs Union of North 
Aoaerica v. CeUo-Fofl Products, Inc., C.A.Mich., 
459 F.2dt 754. 

C|l.—fiaipe V. Merrill Lynch, Pierce, Fenner & Smith 
lue., 97 Callptr. 811, 20 CA.3d 668-Ware v, 
hdeniS Lynch, pierce, Fenner A Smith Inc., 100 
CMllKr. 791.24 C.A.3d 35, afTd. 94 S.Ct. 383,414 
y^. 117, 38 L.Ed.2d 348. 

La.-^Wrigbt v. ^oani the Comer Restaurants of La., 
Inc., App, 252 S9.2d 343. 

N.V.—Rjitich V. Smith, 316 N.Y.S.2d 376, 35 A,D.2d 
930—Bnvo Knks, Inc. v. DeYoung, 316 N.Y.S.2d 
4Q5, 35 A.D.2d 932. 

Matters hdd not «rbitrable 

NY.—Applioatioti of H. D. Baslund & Co., 203 N.Y. 
S.;i57Q{, 26 MtlC.2d 776. 

77, y.5.T-MeCiwjy v. General Elee. Supply Corp., 
rana, p. 33r.-Te*tUc Worhers Union of America, 

V, Ako Mfg. Ce., aCN.C., 94 F.Supp. 

V. Q. L. Rugo A Sons, Inc., C.A. 
}^. 209 F.26 J35-Cwver v. Tanner, CA. 

252 F.2d 2^BoQt V. Railway Exp. Agency, 
V»., D.e9.|>., 353 F.Swp. W, affd., C.A., 253 
F.2d>96- 

Ak-*-W«ltcsr V. St«^ 38 So.2d 609, 34 Ala,App. 268. 

AiiLHiyEqher y. Ffiedaun, 457 P.2d 760, 10 Ariz. 

v. Gtiftin, 93 Cal.Rptr. 714, 16 C.A.3d 
355^^H8pvi«Cki v. H A R Block, Inc., 101 Cal. 

m 24 C,A<3d 695. 

Comu^^PiM V. Apterican Bra» Co„ 60 A.2d 661.135 
Com». 10. 

D.C-Bdwa»)a v. Capital Airlines, 176 F.2d 755, 84 
yjM|>p.P.C 346. cert. dcn. 70S,Ct. 186.188, 338 
yj. »45, 94 L,E|i 543. 

F)|.-<;h«t4lier v. Robertion, App., 118 So.2d 241. 

ItLHKmtbPi Y. Hyhmd Builders Corp., 166 N.E2d 
465. 25 9Ul)p.2d 229-Evaskas v. Neff, Kohl- 
bnaeb A BM. 5«-» ^99 N.E2<i 54^ 40 m. 
Apjp.24 416. 

Ry.—l9t9f«tiQul yniofi of Operating Engineers v. J. 
A. JomVont Co., 340S.W.2d49^Bliiie Realty 
Co. V. fptsm» 252 S.w:2d IS-Webb v. Wekome 
Wam 255 S.W.2d 459-Robbins V. Fzank 
p% Ca. 284 $.w.2d 680, 55 A.L.R.2d 
W 

L|«*-^A9Mu8PO v. Prewi, 49 So.2d 5, 218 La. 258— 
«l|Pg KiUUed Inaulation Ga, App., 174 So.2d 

H. Baii il Ca V. Maisc Employnient Sec. 

25B A.24 492. 


Mass.—itek Corp. v. McEnness, 164 N.E.2d 636, 340 
Mass. 409. 

Mich.—Hubbard v. Michigan Unemployment Compen- 
sation Commission, 44 N.W.2d 4, 328 Mich. 444. 

Minn.—Bryngelson v. Minnesota Val. Breeders Ass*n, 
114 N.W.2d 748, 262 Minn. 275. 

N.J.-Sonotone Corp. v. Eliis, 64 A.2d 255, 2 N.J.Su. 
per. 419, affd 67 A.2d 186, 4 N.J.Super. 331— 
Shiddell v. Electro Rust-Proofing Corp., N.J., 112 
A.2d 290, 34 N.J.Super. 278. 

N.Y.-Greenwald v. Waldburger & Co.. 275 N.Y.S2d 
133, 26 A.D.2d 928, affd. 237 N.E.2d 455, 21 
N.y.2d 685, 287 N.Y.S2d 417~Rudman v. 
Cowles Communications, Inc., 280 N.E.2d 867, 30 
N.Y.2d 1, 330 N.Y.S.2d 33, 63 A.LR.3d 527. 

N.C.—Hudson v. Atlantic Coast Line R. Co., 89 S.E.2d 
441, 242 N C. 650, cert. den. 76 S.D. 844, 351 U.S. 
949, 100 L.Ed 1473. 

Ohio—West v. Ankney, 134 N.E2d 185. 

Okl.—Porter v. Mid-America Paving Co., 301 P.2d 
1005. 

Or.—Shepard & Morse Lumber Co. v. CoUins, 256 P.2d 
500, 198 Or. 290—Thompson v. Burr, 490 P.2d 
157, 260 Or. 329. 

Pa.—Lux V. Unemployment Compensation Bd. of Re- 
view, 118 A.2d 231, 180 Pa.Super, 90—Taylor v. 
Southern Pennsylvania Bus Co., 199 A.2d 745, 203 
Pa.Super. 229, affd. 209 A.2d 807, 418 Pa. 82— 
Swank v. AMP, Inc., 78 Dauph. 224, exceptions 
overr. 80 Dauph. 82. 

Tex.—Cullcm v. Neiman-Marcus Co., Civ.App., 354 
S.W.2d 397. 

Wis.—Liquor Salesmen, Bottle A Beverage Employecs’ 
Union, Local No. v. Yahr-Lange Liquor, 33 
N.W.2d 218, 253 Wis. 60-Bclanger v. Local Divi- 
sion No. 1128, Amalgamated Ass'n of St. Elee. Ry. 
A Motor Coach Emp. of America, 36 N.W.2d 414, 
254 Wis. 344—Young v. Oak Electro-Neties Corp., 
172 N.W.2d 685, 45 Wis,2d 197. 

Wyo.—Arizona v. City of Sheiidan, 408 P.2d 704. 
Application of aibtiration act 

U.S.—Bemhardt v, Polygraphic Co. of America, Vt., 76 
S.a. 273, 350 U.S. 198, 100 L.Ed.2d 199-Dick- 
stein V, duPont, C.A.Mass., 443 F.2d 783. 

Alaska—Nizinski v. Golden Val. Elee. Ass’n, Inc., 509 
P.2d 280. 

Unqualitied denial of liabBity by employer as 
waiym’ of arbitrmtion prorisions 

Minn.—Anderson v. Twin City Rapid Transit Co., 84 
N.W.2d 593, 250 Minn. 167. 

Elfect of arbitration 

U.S,—Ferrick v. Baltimore A O.R. Co., C.A.Pa., 447 
F.2d 89. 

N.Y.—Staklinski v, Pyramid Elee. Co., 188 N.y.S.2d 
541, 6 N.Y.2d 159, 160 N.E.Zd 78. 

Dispate subject to arbitration under arbitration 
proTision 

U.S.—Ayres v. Merrill Lynch, Pierce, Fenner A Smith, 
Inc., D.C,Pa., 353 F.Supp. 1084. 

N.J.—Shribman v. Miller, 158 A.2d 432, 60 N.J.Sapcr. 
182—Waldman v. Alcan Aluminum Corp., 278 
A.2d 21S, 115 NJ.Super. 58. 

N.Y.—Weintraub v. Vigilant Protcctive Systems, Inc., 
317 N.Y.S.2d 953, 36 A.D.2d 529. 

Notifying employee of employer^s change in 
poUcy 

La.—Krizan v, Storz Broadeasting Co., App., 145 So.2d 
636. 

Waifcr of rig^t to arbitration 

CaL—Bertero v. Superior Court for Los Angeles Coun- 
ty, 30 CaLRptr. 719, 216 C.A.2d 213. 

Controct os not dirMble 

U.S.—Heyman v. Klme, D.C.Conn., 344 F.Supp. 1088, 
revd. in part on oth. grds., C.A„ 456 F.2d 123, cert. 
den. 93 S.Ct, 53, 409 U.S. 847, 34 L.Ed.2d 88. 

Utah—Reliance Nat. Life Ins. Co. v. Hansen, 393 P.2d 
793, 15 Utah 2d 400. 


Failure to raise defense before arbitrator 
D.C.—Washington-Baltimore Newspaper Guild Loca] 
35 of Am. Newspaper Guild AFL-CIO v. Wash¬ 
ington Post Co., D.C., 367 F.Supp. 917. 
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78. U.S.—Fredencks v. Georgia-Pacific Corp., D.C. 
Pa., 331 F.Supp. 422, dism., C.A., 474 F.2d 1338. 

Cal,—Hyatt v. Eckel Vaive Co., 336 P.2d 551, 169 

C. A.2d 35. 

Colo.—Nu-Tone Products Co. v. Markham, 481 P.2d 
719, 173 Colo. 559. 

111.—Kobus V. Jefferson Ice Co., 276 N.E.2d 725, 2 
Ill.App.3d 458. 

La.—Krison v. Texas Industries, Inc., App., 253 So.2d 
614. 

Mich.—I.M. Dach Underwear Co. v. Michigan Employ- 
ment Sec. Commission, 80 N.W.2d 193, 347 Mich. 
465. 

Minn.-r-Moritz v. Francis I. duPont & Co., 189 N.W.2d 
487, 291 Minn. 523. 

Mo.—Lusk V. Lyon Metal Products, 247 S.W.2d 617. 
N.H.—Brampton Woolen Co. v. Local Union 112, 61 
A.2d 796, 95 N.H. 255—Amory Worsted Mills v. 
Riley. 71 A.2d 788, 96 N.H. 162. 

N.J.—Hudson Wholesale Grocery Co. v. Allied Trades 
CounciI of American Federation of Labor, 65 A.2d 
557, 3 RJ.Super. 327—Shribman v. Miller, 158 
A.2d 432, 60 NJ.Super. 182. 

N.M.—Swift V. Shop Rite Food Stores, Inc., 489 P.2d 
881, 83 N.M. 168—Qem v. Bowman Lumber Co., 
App., 495 P.2d 1106, 83 N.M. 659. 

N.Y.—Application of Pfitzner, 208 N.Y.S.2d 103, 27 
Misc.2d 715. 

Okl.—Bartlctt v. Sterling Const. Co., 499 P.2d 425. 
Tex.—Lone Star Cotton Mills v, Thomas, supra, n. 
34—Padre Island Inv. Corp. v. Miller, App. 13. 
Dist., 669 S.W.2d 167, err. ref. no rev. err. 
Wash.—Central Credit Collection Control Corp. v. 
Grayson, 499 P.2d 57, 7 Wash.App. 56. 

79. U.S.-Bullock V. Sterling Drug, C.A.Pa., 187 F.2d 
145—Stevens v. O. L. Rugo A Sons, Inc., C.A. 
Mass., 209 F.2d 135. 

Miss—Winborn v. R. B. Tyler Co., 94 So.2d 340, 231 
Miss. 166. 

Neb.—Nebraska Panhandle Community Aetion Agency, 
Inc. V. Strange, 200 N.W.2d 23, 189 Neb. 83. 
N.H.—Brampton Woolen Co. v. Local Union 112, su¬ 
pra, n. 78. 

N.Y.—Sasmor v. V. Vivaudou, Inc., supra, n. 77. 
Utah—Ryan v. American Nat. Inv. Co., 318 P.2d 1105, 
7 Utah 2d 95. 

Wyo.—Arizona v. City of Sheridan, 408 P.2d 704. 

80. U.S.—Wilson v. Homestead Vaive Mfg. Co., C.A. 
Pa., 217 F.2d 792, cert. den. 75 S.Ct. 606, 349 U.S. 
916, 99 L.Ed. 1250-B. F. Gladding A Co. v. 
Scientific Anglers, Inc., C.A.Mich., 248 F.2d 483 
—Alonso v. Kaiser Aluminum A Chemical Corp., 

D. CW.Va., 345 F.Supp. 1356. 

Ariz.—Equitable Life & Cas. Ins. Co. v. Rutledge, 454 
P.2d 869, 9 Aiiz-App. 551. 

Ga.—Scckinger v. Riley, 108 S.E2d 761, 99 Ga.App. 
441 

Ky.—Hamilton Carhartt Overall Co. v. Short, 197, 
S.W.2d 792, 303 Ky. 423. 

La.—Pechon v. National Corp. Service, Inc., 100 So.2d 
213, 234 La. 397. 

Me.—Talberth v. Guy Gannett Pub. Co., 100 A.2d 726, 
149 Me. 286, 40 AL.R.2d 1036. 

N.Y.—Yazujian v. J. Rich Steers, Inc., 89 N.Y.S.2d 
551, 195 Misc. 694-Jones v. Crawford, 162 RY. 
S.2d 41, 3 A.D.2d 479, rearg. and app. den. 164 
N.Y.S.2d 988,4 A.D.2d 826—Lewis v. Wise Shops, 
Inc., 164 N.Y.S.2d 348, 9 Misc.2d 337. 

81. Colo.—CJ.S. cited In Badger v. Nu-Tone Prod¬ 
ucts Co., 425 P.2d 698, 699, 162 Colo. 216. 

82. Cal.—Stevens v. National Broadeasting Co., 76 
Cal.Rptr. 106, 270 CA.2d 886. 

Mass.—Nutting v. Kneeland, 105 N.E2d 199, 328 
Mass. 497. 

83. Ga.—General Gas Corp. v. Cam, 120 S.E2d 156, 
103 Ga.ADD. 542. 
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N.Y.—W.U. Tei. Co. v. American Communications 
Ass'n, C.I.O., supra, n. 78. 

Ohio—Angeli v. City of Toledo, 88 N.E.2d 595, afTd. 91 
N.E.2d 250, 153 Ohio St. 179. 

84. U.S.—Prudential Ins. Co. of America v. Gray 
Mfg. Co., D.C Conn., 220 F.Supp. 644, affd, C.A., 
328 F.2d 438. 

Pa.—Gretz v. Esslinger’s, Inc., 204 A.2d 754, 416 Pa. 

111 . 
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86. U.S.—Hunter v, Atchison, T. & S.F. Ry. Co., 
C.A.I11., 171 F.2d 594, cert den. 69 S.Ct. 1157, 
387 U.S. 916, 93 L.Ed. 1726. 

N.Y.—Louis Cooper Hats v. Kadis, 138 N.Y.S.2d 839, 
285 App.Div. 937, affd. 128 l^.E.2d 415, 309 N.Y. 
705. 

87. Tenn.—Bartlett v. Philip-Carey Mfg. Co., 392 
S.W.2d 325, 216 Tenn. 323. 

88. U.S—De Jur-Amsco Corp. v. Fogle, D.C.N.J., 
119 F.Supp. 262, affd., C.A, 233 F.2d 141 

111.—Miller v. Community Discount Centers, Inc., 228 
N.E.2d 113, 83 Ill.App.2d 439. 

La.—Willis V. Allied Insulation Co., App., 174 So.2d 
858. 

Tex.—Castle v. Lloyds Cas. Insurer, Civ.App., 244 
S.W.2d 359, err. ref. no rev err. 

Prepared by employee 

U.S.—Shapiro v. Stahl, D.C.Pa., 195 F.Supp. 822. 

89. U.S.—Gromacki v. Armour & Co., D.C.Mo., 76 
F.Supp. 752—De Jur-Amsco Corp. v. Fogle, C.A. 
N.J., 233 F.2d 141—Barton v. Bechtel Corp., D.C. 
C.al., 253 F.Supp. 288—Marcin v. Darling Valve 
& Mfg. Co., D.C.Pa., 259 F.Supp. 720-National 
Memorial Park, Inc. v. Geller, D.C.Md., 312 
F.Supp. 707. 

Colo.—Montgomery Ward & Co. v. Reich, 282 P.2d 
1091, 131 Colo. 407—National Cash Register Co. 
V. Lightner, 388 P.2d 781, 154 Colo. 98. 

111.—Lipton V. Pennsylvania Rubber Co., 116 N.E.2d 
923, 1 Ill.App.2d 223. 

Mo.—Hinkeldey v. Cities Service Oil Co., 470 S.W.2d 
494. 

N.Y.—L. M. Rabinowitz & Co. v. Dasher, 82 N.Y.S.2d 
431—Yazujian v. J. Rich Stecrs, Inc., supra, n. 80. 

R,I.—Armfield v. Frank N. McClure, ■ Inc., 75 A.2d 
196, 77 R,I. 390. 

Wis.—Schiller v. Keuffel & Esser Co., 124 N.W.2d 646, 
21 Wis.2d 545. 

Broker and salesman 

Ala.—Taylor v. Riley, 133 So.2d 869, 272 Ala. 690. 

91. Cal.—Hamilton v. Stockton Unified School Dist., 
54 Cal.Rptr. 463, 245 C.A.2d 944. 

96. U.S.—Wyles v. Campbell, supra, n. 13—Shiplcy v. 
Pittsburgh & L.E.R. Co., supra, n. 7. 

Colo.—C.J.S. quoted at length in Badger v. Nu-Tone 
Products Co., 425 P.2d 698, 700, 162 Colo. 216. 

Ky.—Eline Realty Co. v. Foeman, 252 S.W.2d 15. 

Me.—G. H. Bass & Co. v. Maine Employment Sec. 
Commission, 250 A.2d 492. 

Mass.—Smith v. Oraham Refrigeration Products Co., 
129 N.E.2d 884, 333 Mass. 181. 

N.Y.—Mandelbaum v. Silberfeld, 77 N.Y.S.2d 465— 
Weinstein v. Primrose Blouse Co., 108 N.Y.S.2d 
780, 279 App.Div. 764. 

Good faith and fair dealing by employer 

U.S.—Zimmer v. Wells Management Corp., D.C.N.Y., 
348 F.Supp. 540. 

Alaska—Mitford v. de Lasala, 666 P.2d 1000. 

97. U.S.—Barone v. Schick, Inc., C.A.Conn,, 181 
F.2d 47—Stevens v. O. L. Rugo & Sons, Inc., 
C.A.Mass., 209 F.2d 135. 

Ky.—Beeeh Creek Coal Co. v. Jones, 262 S.W,2d 174. 

Miss.—Greer v. Crawford Corp., 70 So.2d 69,220 Miss. 
97. 

Pa.—Gordon v. Braebum Alloy Steel Corp., 73 A.2d 
367, 364 Pa. 586. 

99. Cal.—Anders v. State Bd. of Equalization, 185 
P.2d 883, 82 Cal.App.2d 88—Ballarini, in Behalf 
of Lodge 1327, Intem. A8$’n of Machinists, Pro- 
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duction & Aeronautical Workers v. Schlage Lock 
Co.. 226 P.2d 771, 100 ai.App.2d Supp. 859. 
Conn.—Famham v. Labutis, 160 A.2d 120, 147 Conn. 
267. 

Mo.—New v. Kansas City School of Watchmaking, 
App, 222 S.W.2d 966. 

1. Diligent and reasonably skillful workman- 
like manner 

Mich—Nash v. Sears, Roebuck & Co., 174 N.W.2d 
818, 383 Mich. 136. 

2. U.S.—Twentieth Century-Fox Film Corp. v. Lard- 
ner, C.A.Cal., 216 F.2d 844, 51 A.L.R.2d 728, 
cert. den. 75 S.Ct. 365, 348 U.S. 944, 99 L.Ed. 
739, reh. den. 75 S.Ct. 522, 348 U S. 965, 99 L.Ed. 
753—Kassab v, Ragnar Benson, Inc., D.C.Pa., 254 
F.Supp. 830. 

Ohio—American Ins. Group v. McCowin, 218 N.E.2d 
746, 7 Ohio App.2d 62. 
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3. U.S.—Scott V. RKO Radio Pictures, Inc., C.A.Cal., 

240 F 2d 87, cert. den. 77 S.Ct. 816, 353 U.S. 939, 

1 L.Ed.2d 761, reh. den. 77 S.Ct. 1056, 353 U S. 
978, 1 L.Ed.2d 1139. 

Cal—Foley v. U.S. Paving Co., 68 ai.Rptr. 780, 262 
C.A.2d 499. 

lowa—LaFontaine v, Developers & Builders, Inc, 156 
N.W.2d 651, 261 lowa 1177, 

Ky.—C.JJS. cited in Davies v. Mansbach, Ky., 338 
S.W.2d 210, 212. 

N.Y.—Stradcr v. Collins, 116 N.Y.S.2d 318, 280 App. 
Div. 582. 

Payment after Service performed 

Ariz.—Knack v. Industnal Commission, 503 P.2d 373, 

108 Ariz. 545. 

4. U.S.—Hansen v. Arabian Am. Oil Co., C.A.N.Y., 

195 F.2d 682, cert. den. 73 S.Ct. 31, 344 U.S. 828, 
97 L.Ed. 645. 

Cal.—Poles V. Glass, 288 P.2d 986, 136 C.A.2d 508. 
Conn.—Berger v, Shanahan, 118 A.2d 311, 142 Conn. 
726. 

D.C.—Cafeteria and Restaurant Workers Union, Local 
473, AFL-CIO v. McElroy, C.A., 284 F.2d 173, 

109 U.S.App.D.C. 39. affd. 81 S.Ct. 1743, 367 U.S. 
886, 6 L.Ed.2d 1230, motion den. 81 S.Ct. 1912, 
366 U.S. 956, 6 L.Ed.2d 1251, reh. den. 82 S.Ct. 22, 
368 U.S. 869, 7 LEd.2d 70. 

Ind.—WiUs V Gaff, 191 N,E.2d 41, 136 Ind.App. 21. 
Mo.—National Corp. v. Allan, App., 280 S.W.2d 428. 
9. Cal.—Cardenas v. Ellston, 66 Cal.Rptr. 128, 259 
C,A.2d 232. 

Union contract as member^s contract 
Pa.—Duquesne Brewing Co. of Pittsburgh v. Unemploy- 
ment Compensation Bd. of Review, 59 A.2d 913, 
359 Pa. 535. 

Stockholder of rorporation held corporate em¬ 
ployee 

lowa—Holden v. Construction Machinery Co., 202 
N.W.2d 348, 67 A.L.R.3d 324. 

12. U.S.—Britt V. Trailmobile Co., C.A.Ohio, 179 
F.2d 569, 29 A.L.R.2d 1272, cert. den. 71 S.Ct. 52, 
340 U.S. 820, 95 L.Ed. 603. 
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16. Fla.—Division No. 1344 of Amalgamated Ass’n of 
St., Elee. Ry., and Motor Coach Emp. of America 
V. Tampa Elee. Co., 47 So.2d 13. 

Mo.—CJ.S. eited in Nola v. Merolhs Kansas City, Inc., 
537 S.W.2d 627, 632. 

N.Y.—Suderman v. Integrated Display Systems, Inc., 
410 N.Y.S.2d 821, 66 A.D.2d 655. 


N.D.—CJ.S. cited in Smith v. Knutson, 36 N.W.2d 
323, 328, 76 N.D. 375. 

Pa.—Gillian v. Consolidated Foods Corp., 227 A.2d 
858, 424 Pa. 407. 

Tenn.—Union Planters Corp. v, Harwell, App., 578 

S.W.2d 87. 

17. Cal.—Silva v. MeCoy, 66 Cal.Rptr. 364, 259 
C.A.2d 256. 

Mmn.—Biyngelson v. Minnesota Val. Breeders Ass*n, 
114 N.W.2d 748, 262 Minn. 275. 

Mo.—Leick v. Missouri Plating Co., 211 S.W.2d 77, 240 
Mo.App. 565 

Ohio—Krueger v. Schoenling Brewing Co., 79 N.E.2d 
366, 82 Ohio App. 57—Frederick C. Smith Clinic 
V. Lastrapes, 170 N.E.2d 497, 111 Ohio App. 42. 

S.D.—Drake v. Geochemistiy and Environmental 
Chemistry Research, Inc., 336 N.W.2d 666. 

Period implied 

(2) Reasonable time. 

Cal.—Glassell v. Prentiss, 346 P.2d 895, 175 C.A.2d 
599. 

(3) Other statement. 

U.S.—Barton v. Bechtel Corp., D.C.Cal., 253 F.Supp. 
288. 

Provision for stock purchase 

(2) Other statements. 

Fla.—Hoffman v. Robmson, App., 213 So.2d 267. 
Employment at yearly salary as evidence of 
employment for one year 

U.S.—Testard v. Penn-Jersey Auto Stores, Inc., D.C. 
Pa., 154 F.Supp. 160. 

Operations carried on at profit 

Cal.—Kanner v. National Phoenix Industries, Inc., 21 
Cal.Rptr. 857, 203 C.A.2d 757. 

At least one-year period 

111.—Miller v. Community Discount Centers, Inc., 228 
N.E.2d 113, 83 Ill.App.2d 439. 

N.Y.—Whatham v. Precision Boring Co., 220 N.Y.S.2d 
134. 

Tenn.—Ward v. Bcrry & Associates, Inc., App., 614 
S.W.2d 372. 

18, lowa—McManigal v. Hiatt, 36 N.W.2d 651, 240 
lowa 541. 

Md.—Sperling v. Terry, 135 A.2d 309, 214 Md. 367. 

Mich.—Paxson v. Cass County Road Commission, 38 
N.W.2d 315, 325 Mich. 276. 

N.y.—Yazujian v. J. Rich Stecrs, Ino., 89 N.Y.S.2d 
551, 195 Misc. 694—Klein Institute for Aptitude 
Testing, Inc. v. Kcstin, 231 N.Y.S.2d 149, 34 
Misc.2d 967. 

Pa.—Gillian v. Consolidated Foods Corp., 227 A.2d 
858, 424 Pa. 407. 

Tex.—Templeton v. Nocona Hilis Owners Assn., Inc., 
Civ.App., 555 S.W.2d 534. 

20. Nev.—Cladjanos v. Friedhoff, 240 P.2d 208, 69 
Nev. 41. 

22. Wyo.—WUlis v. Asbury Transp. Co., 386 P,2d 
934. 

Generally intemiptions are excluded in computing 

period of employee’s probation. 

Pa.—Bonanno v. Murray Corp. of America, 137 A.2d 
833, 185 Pa-Siiper. 230. 

Purpose of probationary employment stated 

Pa.—Bonanno v. Murray Corp. of America, 137 A.2d 
833, 185 Pa.Super. 230. 

23. Ga.—Spalding v. Southeastem Personnel of Atlan¬ 
ta, Inc., 149 S.E2d 794, 222 Ga. 339. 

24. Tex.—Culkin v. Neiman-Marcus Co., Civ.App., 
354 S.W.2d 397. 

25. Until wages paid 

Md.—Nails v. Market Tire Co., Inc., 347 A.2d 564, 29 
Md.App. 154. 

26. Mich.—Paxson v. Cass County Road Commission, 
supra, n. 18, 
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28. Wash.—CJ.S. cited in Edwards v. Morrison- 
Knudsen Co., 379 P.2d 735, 738. 
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31. U.S.—Dwellingham v. Thompson, D.C.Mo., 91 
F.Supp. 787, affd., CA., 198 F.2d 591. 

Del.—Drake v. Hercules Powder Co., Super., 55 A.2d 
650, 5 Terry 69. 

Tenn.—CJ jS. qnoted in Garrison v. Lannom Mfg. Co., 
402 S.W.2d 462, 467, 55 Tenn. 419. 

Wis.—Forrer v. Sears, Roebuck & Co., 153 N.W.2d 
587, 36 Wis.2d 388. 

32. U.S.—Beeler v. Chicago, R.I. & P. Ry. Co., C.A. 
Kan., 169 F.2d 557, cert. den. 69 S.Ct. 407, two 
cases, 335 U.S. 903, 93 L.Ed. 437—Weir v. Hud- 
son Coal Co., D.C.Pa., 99 F.Supp. 423—Wood- 
ward Iron Co. v. Ware, CA.Ala., 261 F.2d 138— 
Farmer v. Arabian Am. Oil Co., D.C.N.Y., 176 
F.Supp. 45, revd. on oth. grds., C.A., 277 F.2d 46, 
cert. den. 81 S.Ct. 60, 364 U.S. 824, 5 L.Ed.2d 
53—Brown v. Safeway Stores, Inc., D.C.N.Y., 190 
F.Supp. 295—Carlson v. Viacom Intem. Inc., D.C. 
N.Y., 566 F.Supp. 289. 

Ga.—Lowe v. Royal Crown Cola Co., 207 S.E.2d 620, 
132 Ga.App. 37. 

Ili—Novack V. Casual-Craft, Inc., 88 N.E2d 335, 338 
m.App. 659—Atwood v. Curtiss Candy Co., 161 
N.E2d 355. 22 Ill.AK>.2d 369—Miller v. Commu- 
nity Discount Centeis, Inc.', 228 N.£.2d 113, 83 
Ill.App.2d 439—Donahue v. Rockford Showcase & 
Fixture Co., 230 N.E2d 278, 87 Ill.App.2d 47. 

lowa—McManigal v. Hiatt, supra, n. 18. 

La.—United Credit Co. v. Croswell Co., 54 So.2d 425, 
219 La. 993. 

Mo.—Smith v. Geo. H. Weyer, Inc., App., 224 S.W.2d 
543. 

NJ.—Savarese v. Pyrene Mfg. Cd., 89 A.2d 237, 9 N.J. 
595—Hindle v. Morrison Steel Co., 223 A.2d 193, 
92 N.J,Super. 75. 

N.y.— Horowitz v. La France Industries, 79 N.Y,S.2d 
794, 274 App.Div, 46--Johnson v. Cheney Bros., 
102 N.Y.S.2d 302, 278 App.Div. 656—Hanlon v. 
Macfadden Publications, 99 N.£.2d 546, 302 N.Y. 
502, 24 A.L.R.2d 733. 

N.C.-Smith v. Ford Motor Co., 221 S.E2d 282, 289 
N.C. 71. 79 A,L,R.3d 651. 

Pa.—Maricson Bros. v. Redick, 66 A.2d 218, 164 Pa.Su- 
per. 499—Maloney v. Madrid Motor Corp., 122 
A.2d 694, 385 Fa. 224—Shives v. Best Feeds & 
Farm Supplies, Inc., 110 P.L.J. 256—Anderson v. 
Peiison, 111 PX.J. 155. 

Tenn.—Smvage v. Spur Distributing Co., 228 S.WJd 
122, 33 Tenn.App. 27—CJ,S. qnoted in Garrison 
V. Lannom Mfg. Co., App., 402 S.W.2d 462, 467, 
55 Tenn.App. 419. 

Tex.—Advance Aluminum Castings Corp. v. Schulkins, 
Civ.App,, 267 S.W.2d 174. 

Utah—Bullock v. Deseret Dodge Truck Center, Inc., 
354 P.2d 559, 11 Utah 2d 1. 

W».—Ndson V. La Crosse TraUer Corp., 37 N.W.2d 
63, 254 Wis. 414—Forrer v, Sears, Roebuck A Co., 
153 N.W.2d 587, 36 Wis.2d 388. 

No liabllity for damagos 

Colo.—Justice V. Stanley Aviation Corp., 530 P.2d 984, 
35 Colo.App. 1. 

33. Minn.—Bussard v. College of St. Thomas, Inc., 
200 N.W.2d 155, 294 Minn. 215. 

34. Idaho—Thomas v. Ballou-Latimer Drug Co., 442 
P.2d 747, 92 Idaho 337. 

Va.—Norfolk Southern Ry. Co. v. Harris, 59 S.E2d 
110, 190 Va. 966. 

35. N.Y.—Rapid-American Corp. v, Quinn, 188 N.Y. 
S.2d 279, 8 A.D.2d 802, affd. 197 N.Y.S.2d 201, 7 
N.Y.2d 891, 165 N.E2d 205. 

Pa.—^Anderson v. Peirson, 111 P.LJ. 155. 

35. Idaho—Thomas v, Ballou-Latimer Drug Co., 442 
P.2d 747, 92 Idaho 337. 

ni—Donahue v. Rockford Showcase A Fixture Co., 
230 N.E2d 278, 87 IlUpp.2d 47. 

Pa.—Anderson v, Peirson, Pa.Com.Pl., 111 P.LJ. 155. 

Wadu—Lasser v. Onmbaum Bros. Fumhure Co., 281 
P.2d 832. 46 W8sh.2d 408-Edwards v. Morrison- 
Knudsen Co.. 379 P.2d 735. 

Yeariy contract not shown 

Cola—Jostioe v. ^anley Aviation Corp., 530 P.2d 984, 
35 ColaApp. 1. 


Fla.—Russell & Axon v. Handshoe, App., 176 So.2d 
909. 

Question of fact 

U.S.—Mercer v. C. A. Roberts Co., C.A.Tex, 570 F.2d 
1232 
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37, Tenn —Garrison v. Lannom Mfg. Co., App., 402 
S.W.2d 462, 55 Tenn,App. 419. 

39. U.S.—Geib v. Alan Wood Steel Co., D.C.Pa., 419 
F.Supp. 1205. 

40. Mass.—Mahoney v. Hildreth & Rogers Co., 125 
N.E.2d 788, 332 Mass. 496. 

N.J.—Hindle v. Morrison Steel Co., 223 A.2d 193, 92 

N. J.Super. 75. 

Tenn,—Garrison v. Lannom Mfg. Co., App., 402 
S.W.2d 462, 55 Tenn App. 419. 

Three months subject to termination on certain 
notice 

N.Y.—Klein Institute for Aptitude Testing, Inc. v. Kes- 
tin, 231 N.Y.S.2d 149, 34 Misc.2d 967. 

Period held reasonable 

U.S.—Entis V. Atlantic Wire & Cable Corp., CA.N.Y., 
335 F.2d 759. 

41. U.S.-CJJS. cited in Fish v. Richfield OU Corpo- 
ration, D.C.Cal., 178 F.Supp. 750, 755. 

Cal.—Swaffield v. Universal Ecsco Corp., 76 Cal.Rptr. 
680, 271 CA.2d 147. 

Miss,-Masonite Corp. v. Handshoe, 44 So.2d 41, 208 
Miss. 166. 

N.Y.—Shenn v. Fair-Tex Mills, Inc., 273 N.Y.S.2d 876, 
26 A.D.2d 282. 

Ohio—Henkel v. Educational Research Council of 
America, 344 N.E.2d 118, 45 Ohio St.2d 249. 74 

O. 0.2d 415. 

Tenn.—Savage v. Spur Distributing Co., supra, n. 32— 
Delzell V. Pope, 294 S.W.2d 690, 200 Tenn. 641. 
Tex.—CJJS. dted in City of San Antonio v. Condie, 
Civ.App., 329 S.W.2d 947, 948, err. dism. 

42. Ga.-Sandt v. Mason, 67 S.E.2d 767, 208 Ga. 541. 
In Tennessee 

(2) Tenn,—Garrison v. Lannom Mfg. Co., App., 402 
S.W.2d 462, 55 Tenn.App. 419. 

44. D.C.—SuUivan v. Heritage Foundation, App., 399 
A.2d 856. 

Fla.—Russell A Axon v. Handshoe, App., 176 So.2d 
909. 

IU,—Grauer v. Valve & Primer Corp., 361 N.E2d 863, 
5 IllDec. 540, 47 m.App.3d 152. 

La.—United Credit Co. v. CrosweU Co., supra, n. 32. 
NJ.—Hindle v. Morrisoi Steel Co., 223 A.2d 193, 92 
N J.Super. 75. 

N.Y.—Winslow v, Roberts Numbering Mach. Co., 183 
N.Y.S,2d 817, 17 Misc.2d 18, motion den. 200 

N. Y.S.2d 320, 10 A.D.2d 608,- app. dism. condi- 
tionally 200 N.Y.S.2d 320, 10 A.D.2d 608. 

N.C—Freeman v, HaKiee’s Food Systems, Inc., 165 
S.E.2d 39, 3 N.CApp. 435. 

Pa.—In re Williams* Estate, 35 Del.Co. 101. 

Hiring at will presumed 
Colo.—Justice V. Stanley Aviation Corp., 530 P.2d 984, 
35 Colo.App. 1. 

Ohio—Henkel v, Educational Research Council of 
America, 344 N.E.2d 118, 45 Ohio St.2d 249, 74 

O. 0.2d 415. 
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46. Fa.—Roth v. Page's Pittsburgh Milk Co., 100 
Pittsb.Leg.J. 246. 

S.C.—Orsini v. Trojan Steel Corp., 64 S.E.2d 878, 219 
S.C. 272. 

Wis.—Smith v. Bdoit Corp., 162 N.W.2d 585, 40 
Wis.2d 550. 

Permanent employment intended 

NJ.—Rogoxinski v. Airstream By Angeli, 377 A.2d 
807, 152 NJ.Super. 133, mod. on oth. grds. 397 
A.2d 334, 164 NJ.Super. 465. 

47. Mo.—Insurance, Inc. v. Sanders, App., 378 
S.W.2d 249. 
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48. Cal.—Marin v. Jacuzzi, 36 Cal.Rptr. 880, 224 
C.A.2d 549. 

Colo.—^Justice v. Stanley Aviation Corp., 530 P.2d 984, 
35 Colo.App. 1. 

49. Minn.—Degcn v. Investors Diversified Services, 
Inc., 110 N.W.2d 863, 260 Minn. 424. 

S.C.—Orsini v. Trojan Steel Corp., supra, n. 46. 

50. N.J.—Shiddell v. Electro Rust-Proofing Corp., 
N.J., 112 A.2d 290, 34 NJ.Super. 278. 

S.C.—Gainey v. Cokeris Pedigreed Seed Co., 87 S.E2d 
486, 227 S.C. 200. 

51. U.S.—Bixby V. Wilson & Co., D.C.Iowa., 196 
F.Supp. 889. 

Colo.—CJ.S. dted in Justice v. Stanley Aviation Corp., 
530 P.2d 984, 986, 35 Colo.App. 1. 

ni.— Long v. Arthur Rubloff & Co., 327 N.E.2d 346,27 
ni.App.3d 1013. 

Mo.—Insurance, Inc. v. Sanders, App., 378 S.W.2d 249. 

N.J.—Shiddell v. Electro Rust-Proofing Corp., N.J., 
supra, n. 50. 

52. U.S.—Albers v. Wilson & Co., D.CMinn., 184 
F.Supp. 812—Brown v. Safeway Stores, Inc., D.C. 
N.Y., 190 F.Supp. 295—C.J.S, qnoted in Bixby v. 
Wilson & Co., D.CIowa, 196 F.Supp. 889, 898. 

Cal.—Marin v. Jacuzzi, 36 Cal.Rptr. 880, 224 C.A.2d 
549. 

Fla.—RusseU A Axon v. Handshoe, App., 176 So.2d 
909. 

Mo.—^Insurance, Inc. v. Sanders, App., 378 S.W.2d 249. 

Wis,—Forrer v. Sears, Roebuck A Co., 153 N.W.2d 
587, 36 Wis.2d 388—CJ.S. dted in Smith v. Bdoit 
Corp., 162 N.W.2d 585, 587, 40 Wis.2d 550. 

53. U.S.—Adkins v. KeUy*s Creek R. Co., C.A.W.Va., 
458 F.2d 26, cert. den. 93 S.a. 224, 409 U.S. 926, 
34 L.Ed.2d 184. 

Ark.—MiUer v. Missouri Pac. Transp. Co., 283 S.W,2d 
158, 225 Ark. 425. 

N.J.—CJ.S. dted in Elen v. Tappin*$ Inc., 83 A.2d 
817, 819. 16 N.J.Supcr. 53. 

N.Y.—Carfizzi v. United Transp. Co. of R.I., 247 N.Y. 
S.2d 162, 20 A.D.2d 707. 
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55. N.J.—Savarese v. Pyrene Mfg. Co., supra, n. 32— 
Shiddell v. Electro Rust-Proofmg Corp., N.J., su< 
pra, n. 50. 

Wis.—Foner v. Sears, Roebuck A Co., 153 N.W.2d 
587, 36 Wis.2d 388. 

56. NJ,—Piechowski v. Matarese, 148 A.2d 872, 54 
NJ.Super. 333. 

59. U.S.—Winand v. Case, D.C.Md., 154 F.Supp. 529. 

60. U.S.—Winand v. Case, D.CMd., 154 F.Supp. 529. 

Md.—Chesapeake A Potomac Tei. Co. of Balrimore 

aty V. Murray, 84 A.2d 870, 198 Md. 526, 28 
A.L.R.2d 920. 

Wis.—Forrer v. Sears, Rodjuok A Co., 153 N.W.2d 
587, 36 Wis.2d 388. 

§ 9 . -Modification or Re- 

scission 

Library References 
Master and Servant ^7. 

Modem Legal Forms Ch. 46, 
Motion Pictures. 

61. U.S.—Raybestos-Manhattan, Inc. v. Rowland, 
C.A.S.C., 460 F.2d 697—Green v. Edward J. Bet- 
tinger Co.. D.CPa., 608 F.Supp. 35. 

Ala.—Langdon v. Romano, Qv.App., 394 So.2d 36. 

Cal,-Travders Ins. Co. v. Workmen*s Compensation 
Appeals Bd., 64 Cal.Rptr. 440, 434 P.2d 992, 68 
C.2d 7. 

Del—Drake v. Hercules Powder Co., supra, n. 31. 

Ga.—Basic Four Corp. v. Parker, 279 S.E.2d 241, 158 
Ga.App. 117. 

Ky.—CJ.S. dted in Roshong v. American Saw A Tool 
Co., 244 S.W.2d 974, 975. 

NJ.—Walker v. Pennsylvania-Reading Seashore Lines, 
61 A.2d 453, 142 K J.Eq. 588. 

Y.—Cray v. Lurie, 162 N.Y.S.2d 278, 3 A.D.2d 956. 



56 CJS 19 

The burden of proving a modification, etc. 

La.—Crriffin v. Cambridge Const. Co.. App., 236 So.2d 
539. application not considered 238 So.2d 748, 2S6 
U. 766. 

Tex.—Stowers v. Harper, Civ.App., 376 S.W.2d 34, err. 
ref. no rev. err. 

Evidence held insufficient etc. 

U.S.—Goodwyn v. Sencore, Inc., D.CS.D., 389 F.Supp. 
824. 

Miss.—Matheney v. McCIain, 161 So.2d 516, 248 Miss. 
842. 

Tex.— Stowers v. Harper, Civ.App., 376 S.W.2d 34, err. 
ref. no rev. err. 

Eyidence siifflcieiit to show agreement to modi- 

Cal.—Eluschuk v. Chemical Engineers Termite Control, 
Inc., 54 Cal.Rptr. 711, 246 C.A.2d 463. 

Tex.—Adams v. Can-Dee Oil Corp., Civ.App., 357 
S.W.2d 808, err. ref. no rev. err. 

Performance 

Cal.—Eluschuk v. Chemical Engineers Termite Control, 
Inc., 54 Cal.Rptr. 711, 246 C.A.2d 463. 

62. U.S.—Dwyer v. Tracey, D.C.m., 118 F.Supp. 289. 
D.C.—Hauser v. Watson, Mun.App., 60 A.2d 698. 
IU.—Carter v. Kaskaskia Community Aetion Agency, 

322 N.E.2d 574, 24 ni.App.3d 1056. 

Ind.—Ross V. Tavel, App., 418 N.E.2d 297. 

Mass.—Oishen v. Dura Corp., 285 N.E.2d 117, 362 
Mass. 177. 

N.C—^Bennett v. Eastem Rebuilders, Inc., 279 S.E2d 
46, 52 N.C.App. 579. 

Under statute change or modification in writing does 
not require consideration. 

N.Y.—Vemon v. Vemon, 163 N.Y.S.2d 877, 4 A.D.2d 
698. 

page 80 

63. U.S.—Vines v. General Outdoor Advertising Co., 
CA.N.Y., 171 F.2d 487—Shipley v. Pittsburgh & 
LER. Co., D.C.Pa., 83 F.Supp. 722—Lanier v. 
Alenco, CA.La., 459 F.2d 689—Goodwyn v. Sen¬ 
core, Inc., D.C.S.D., 389 F.Supp. 824. 

Del.—Drake v. Hercules Powder Co., supra, n. 31. 
ni.—People ex rei. Steita v. filaser, 337 N.E2d 410, 33 
IU.App.3d 1. 

Mich.—Ferries v. Copeo Steel & Engineering Co., 73 
N.W.2d 850, 344 Mich. 345. 

Minn.—Uiban v. Continental Convention & Show 
Management, 68 N.W.2d 633, 244 Minn. 44. 
Miss.—Reading A Bates, Inc. v. Whittington, 208 So.2d 
437. 

NJ.—Walker v. Pennsylvania-Reading Seashore Lines, 
supra, n. 61. 

Pa.—Mendelson v. Shrager, 248 A.2d 234, 432 Pa. 383. 
Tex.—Lone Star Cotton Mills v. Thomas, Civ.App., 227 
S.W.2d 300—Stowers v. Harper, Civ.App., 376 
S.W.2d 34, err. ref. no rev. err. 

Signatore of employee miMing 

U.S.—Olsten Corp. v. Sommers, D.COr., 534 F.Supp. 
395. 

64* Ind.—Clark Mut, Life Ins. Co. v. Lewis, 217 
N.E.2d 853, 139 Ind.App. 230. 

W.Va.—Gaston v. Wolfe, 53 S.E.2d 632, 132 W.Va. 
791, 

WaiTer of notice to terminate 

R.I.-Scotto V. Zifcak, 425 A.2d 512. 

65. U.S.—WiUock V. Downtown Airpark, D.C.Okl., 
130 F,Supp. 704-Oebhard v. Royce Aluminum 
Corp., C.A.Mas8., 296 F.2d 17. 

Del—^Haney v. Laub, Super., 312 A.2d 330. 

Mich.—Ledi v. Quik Pik Food Stores, Inc., 349 N.W.2d 
529, 123 MicltApp. 583. 

N.Y.—Hanlon v. Macfadden Publicationi, supra, n. 32. 
N.C-CJA dtod In Fraver v. North Carolina Farm 
Bineau Mut. Ins., 318 S,E2d 340, 344, 69 N.C. 
App. 733, inview den. 322 S.E2d 555, 312 N.C. 
492. 

67. D.C—Hauser v. Watson, supra, n. 62. 
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Ind.—Nationwide Mut. Ins. Co. v. Pomeroy, 227 
N.E.2d 448, 141 Ind.App. 288. 

N.Y.—Horowitz v. La France Industries, supra, n. 32— 
Aarons v. Local 32-E Bldg. Service Erap. Intem. 
Union, 82 N.Y.S.2d 262. 

68. 111.—Carter v. Kaskaskia Community Aetion 
Agency, 322 N.E.2d 574, 24 ni.App.3d 1056. 

lowa—CJJ5. cited in Moody v. Bogue, App., 310 
N.W.2d 655, 661. 

Or.—Mail-Well Envelope Co. v. Saley, 497 P.2d 364, 
262 Or. 143. 

Protest ineffective, etc. 

Tenn.—Balderacchi v. Ruth. 256 S.W.2d 390, 36 Tenn. 
App. 421. 

(2) Other cases. 

U.S.—Weiss V. Duro Chrome Corp., C.A.Mo., 207 F.2d 
298. 

Del.-Wolf V. Globe Liquor Co., 96 A.2d 236, 33 
Del.Ch. 487, affd., Sup., 103 A.2d 774, 34 DeLCh. 
312. 

69. Duress 

U.S.—Mayerson v. Washington Mfg. Co., D.C.Pa., 58 
F.R.D. 377. 
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71. D.C.—Hauser v. Watson, supra, n. 62. 

Ind.—Nationwide Mut. Ins. Co. v. Pomeroy, 227 
N.E.2d 448, 141 Ind.App. 288. 

Mass,—Smith v. Graham Refrigeration Products Co., 
129 N.E2d 884, 333 Mass. 181. 

Mich.—Nelson v. Witte, 79 N.W.2d 906, 347 Mich. 
411. 

Degree of proof 

(2) Other statements. 

Idaho—Thomas v. BaUou-Latimer Drug Co., 442 P.2d 
747, 92 Idaho 337. 

Evidence held insufficient to show modification 
Mont.—Laughnan v. Sorenson, 366 P.2d 433, 139 
Mont 531. 

Eyidence held sufficient to show modification 
IdahcH-Thomas v, Ballou-Latixncr Drug Co., 442 P.2d 
747, 92 Idaho 337. 

75. m.—Parenti v. Wytmar & Co., Inc., 364 N.E2d 
909, 7 ni.Dec. 618, 49 ni.App.3d 860. 

76. Cal—Beggerly v. Gbur, 169 Cal.Rptr. 166, 112 
C.A.3d 180. 

N.Y.-Green v. Doniger, 84 N.Y.S.2d 587, 274 App. 
Div. 476, app. den. 86 N.Y.S.2d 463, 274 App.Div. 
1056, revd. on oth. grds. 90 N.E2d 56, 300 N.Y. 
238—Singer v. Slatex, Inc., 163 N.Y.S.2d 465, 6 
Misc.2d 635, revd. on oth. grds., 166 N.Y.S.2d 108. 
78. U.S.—Brcwer v. National Sur. Corp., C.A.Okl., 
169 F.2d 926, 

Fla.—Aly Handbags, Inc. v. Rosenfeld, App., 334 So.2d 
124. 

N.Y.—Schoenfeld v. Modem Silvcr Linen Supply Co., 
107 N.Y.S.2d 861, 279 App.Div. 49. 

Pa,—Personal Finance Co. of New Kensington v. Shuk- 
is, 31 West,Co. 327. 

Merger cUnse not conclusive 
N.Y.—Weistrop v. Necchi Sewing Mach. Sales Corp., 
168 N.y,S.2d 387, 11 Misc.2d 642. 

82. U.S.—Roach-Rcid Co. v. Hili, D.C.Pa., 76 
F.Supp. 749—Vines v. General Outdoor Advertis¬ 
ing Co., supra, n. 63—Telex Corp. v. Balch, C.A. 
Minn., 382 F.2d 211. 

Ariz.—Evans v. Valley Radiologists, Ltd., App., 619 
P.2d 5, 127 Ariz. 177. 

Minn.-^treain v. Continental Machines, Inc., 111 
N.W.2d 785, 261 Minn. 289. 

83. Del—Drake v. Hmvules Powder Co., supra, n. 
31. 

N.J.—Crawford v. Trans World Airline, 99 A.2d 673, 
27 N.J.Supcr. 567. 

Tex,—Coiffiire Continental, Inc, v. Allert, Civ.App., 
518 S.W.2d 942, err. ref. no rev. err., motion dism. 
521 S.W.2d 665. 

Wi8.-Meyer8 v. Wells, 31 N.W.2d 512, 252 Wis. 352. 


Temporary modification 

N.Y.—Reibum v. Roseman, 239 N.E.2d 174, 22 N.Y.2d 
143, 292 N.Y.S.2d 65. 

Void portion 

N.Y.—Reibum v. Roseman, 239 N.E2d 174, 22 N.Y.2d 
143, 292 N.Y.S.2d 65. 
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84. U.S.—^James v. Shell Am. Petroleum Co. D.C. 
Ind., 125 F.Supp. 562—Hazelton v. Luckenbach 
S.S. Co., D.CMass., 134 F.Supp. 525. 

Colo.—Delta Products, Inc. v. Van Houten, App., 490 
P.2d 306. 

Ill—Ditis v. Ahlvin Const. Co., 90 N.E2d 280, 339 
niApp. 378, app. transf. 79 N.E.2d 31,400 Ill. 77, 
afTd. in part and revd. in part on oth. grds., 97 
N.E.2d 244, 408 Ill. 416. 

NJ.—Walker v. Pennsylvania-Reading Seashore Line, 
supra, n. 61. 

W.Va.—Gaston v. Wolfe, supra, n. 64. 

Contract abrogated by mutnal rescission 

Ia.—Duncan v, Paragon Resources, Inc., App. 3 Cir., 
417 So.2d 850. 

Rescission by implication or inference 

Md.—Buchholtz v. Bert Goodman Signs, Inc., 199 A.2d 
915, 234 Md. 471. 

86. U.S.—Gallon v. Lloyd-Thomas Co., C.A.Mo., 
264 F.2d 821, 77 A.L.R.2d 417. 

Conduct held not to constitute election to re- 
scind 

Wash.—Snowflake Laundry Co. v. MacDowell 328 
P.2d 684, 52 Wash.2d 662. 

93. Mo.—Sayers v. Bagcraft Corp. of America, Inc., 
597 S.W.2d 280. 

§ 10. — Renewal or Continuance 
Library References 
Master and Servant <3=»9. 

Modem Legal Forms Ch. 46, 
Motion Pictures. 

97, U.S.—^Patent & Licensing Corp. v. Olsen, C.A. 
N.Y., 188 F.2d 522—Spencer v. General Elee. Co., 
C.A.MO., 243 F.2d 934—In re Naramorc, D.C. 
N.Y., 3 B.R. 709. 

Cal—Pugh V. See’s Candies, Inc., 171 CalRptr. 917, 
116 C.A.3d 311. 

Fla.—^Rothman v. Gold Master Corp., App., 287 So.2d 
735, app. after remand 323 So.2d 586. 

Ga.—Empire Box, Inc. v. Moore, 73 S.E2d 63, 87 
Ga.App. 57. 

IU.—Chambers v. John T. Shayne & Co., 176 N.E.2d 
645, 32 niApp.2d 16. 

Mass.—Steranko v. Inforex, Inc., 362 N.E2d 222, S 
Mass.App. 253, app. aiier remand 395 N.E.2d 
1303, 8 Mass.App. 523. 

Mich.—CJjS. dted in SmUey v. Grand Blanc Bd. of 
Educ., 330 N.W.2d 416, 423, 416 Mich. 316. 

Minn.—Hartung v. Bilimeier, 66 N.W.2d 784, 243 
Minn. 148. 

N.J.—Alt Wire & Stamping Co. v. Johnson, 56 A.2d 
11, 141 NJ.Eq. 101, affd. 61 A.2d 240, 142 NJ. 
Eq., 723—Alt Wire & Stamping Co. v. Johnson, 72 
A.2d 523, 7 RJ.Super. 173—Savarese v. Pyrene 
Mfg. Co., supra, m. 32—Bowers v. American Bridge 
Co., 127 A.2d 580, 43 N.Y.Super. 48, affd. 132 
A.2d 28, 24 N.J. 390. 

N.Y.—Mott v. Good Roads Machinery Co. of N.Y., 

* 102 N.Y.S.2d 781, 277 App.Div. 677, affd. 100 

N.E2d 186 302 N.Y. 918-Ma8on v. Lory Diess 
Co., 104 N.Y.S.2d 906, mod. on oth. grds. 110 
N.Y.S.2d 904, 279 App.Div. 863, affd. 111 N.E.2d 
649, 305 N.Y. 600—Shenn v. Fair-Tex Mills, Inc., 
273 N.Y.S.2d 876, 26 A.D.2d 282. 

Pa.—Ben F. Levis, Inc., v. Axe*s Department Store, 61 
Pa.Dist. & Co. 243, 39 West-Co. 267—CJ.S. dted 
in Smith v. Shallcross, 69 A.2d 156, 158, 165 
Pa.Super. 472. 
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Tex.—Stowers v. Harper, Civ.App.» 376 S.W.2d 34, err. 
ref. no rev. err.-^JjS. clt^ in Fenno v, Jacobe, 
App., 657 S.W.2d 844, 846, err. ref. no rev. err. 
Wis.—Mcyers v. Wells, supra, n. 83—Borg-Wamer 
Corp., IngersolI Kalamazoo Division v. Ostertag, 
118 N.W.2d 900, 18 Wis.2d 484. 
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98. U.S.—Spencer v. General Elee. Co., C.A.Mo., 243 
F.2d 934. 

NJ.—An Wire & Stamping Co. v. Johnson, 56 A.2d 
11, 141 N.J.Eq. 101, affd. 61 A.2d 240, 142 N.J.Eq. 
723. 

Tex.— CJS, dted in Fenno v. Jacobe, App., 657 
S.W.2d 844, 846, err. ref. no rev. err. 

99. Implied noyatioii 

U,s.— Weir v, Hudson Coal Co., D.C.Pa., 99 F.Supp. 
423. 

3, N.Y.—CJ,S. dted in Hollister v. Fiedler, 86 A.2d 
809, 811, 18 NJ.Super. 171, revd. on oth. grds. 92 
A.2d 52, 22 N.J.Super. 439. 

5. Ga.—American Standard, Inc. v. Jessee, 258 S.E2d 
240, 150 Ga.App. 663. 

In New York 

(3) Other rrmttcrs. 

N.Y.—Shenn v. Fair-Tex Mills, Inc., 273 N.Y.S.2d 876, 
26 A.D.2d 282. 
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8 . S.C. — Hudson v. Zenith Engraving Co., Inc., 259 
S.E2d 812, 273 S.C. 766. 

10. Ind. — Moore v. Review Bd. of Indiana Employ- 
ment Sec. Division, App., 406 N.E.2d 325. 

Other matters with respect to renew- 
al or continuance of employment have 
been adjudicated by the courts.^^*^ 

12JS, Duty to re>employ man injnred 
Utah—Wilstead v. Industrial Commission, 407 P.2d 
692, 17 Utah 2d 214. 

Conrt caanot compel employer to retain employ- 
ee 

ni—Kurle V. Evangelical Hospital Ass*n, 411 N.E.2d 
326, 44 Ill.Dec. 357, 89 IllApp.3d 45. 

Sererance pay 

Neb.—Feola v. Valmont Industries, Inc., 304 N.W.2d 
377, 208 Neb. 527. 

13. N.H.—Liberty v. Bourque Shoe Co., 208 A.2d 
665, 106 N.H. 162. 

14. Effect of option clause in renewal contract 

Tex.—Dallas Cowboys Football Club, Inc. v. Hanis, 

CivApp., 348 S.W.2d 37. 

Rrnming of time on option 
Tex.—DaUas Cowboys Football Club, Inc. v. Harris, 
Civ.App., 348 S.W.2d 37. 

15. Notice 

Ariz.—Dumes v. Harold Laz Advertising Co., 409 P.2d 
307, 2 AritApp. 387. 

§ 11. — Actions for Breach of 
Contract 

Library References 

Master and Servant <8»9.6, 36, 
37, 39(1, 2), 40(1-3), 41(1-6). 
Corbin on (iontracts §§ 968, 
1095. 

19. U.S.—Lcwis v. Quality Coal Corp., CA.Ind., 243 
F.2d 769, cen. den. 78 S.a. 149, 355 U.S. 882, 2 
LEd.2d 113—Engineers Ass’n v. Sperry Gyro* 
scope Co., D.CN.Y., 148 F.Supp. 521, affd-, C.A., 
251 F.2d 133, cert. den. 78 S.a. 774, 336 U.S. 
932, 2 L.Ed.2d 762—Patrick v. Esso Standard Oil 
Co., D.CNJ., 156 F.Supp. 336—Henry v. U.S. 
Trucking Corp., D.C.N.J., 161 F.Supp. 67. 
Cal.-Colvig V. RKO General, Inc., 42 Cal.Rptr. 473, 
232 CA.2d 56. 


Fla.—Bacon v. Karr, App., 139 So.2d 166, 7 A.L.R.3d 
889 

Ga.—Mitchell v Southern Daines, 49 S.E.2d 912, 77 
Ga.App. 771. 

111.—Palmateer v. International Harvester Co., 406 
N.E.2d 595, 40 IlLDcc. 589, 85 Ill.App.3d 50, affd. 
in part, revd. in part on oth. grds. 421 N.E.2d 876, 
52 111 Dec. 13, 85 I11.2d 124 
Mich —Bercaw v Allied Paper Corp., 141 N.W.2d 64, 
377 Mich 499. 

Mo—Bomson v. Electra Mfg. Co., App., 402 S.W.2d 
7—Wright V. MGK, Inc., App., 565 S W.2d 199. 
N.C.—Bennett v. Eastem Rebuilders, Inc., 279 SE.2d 
46, 52 N.C.App. 579. 

Okl —Scrivner-Stevens Co. v. Bolians, 385 P.2d 911. 
Pa.—Savitz v. GaJlaccio, 118 A2d 282, 179 Pa.Super. 
589. 

Utah—Comwall v. Willow Creek Country Club, 369 
P.2d 928, 13 Utah 2d 160. 

Conditions precedent 

U.S.—Loundon v. Morrison-Knudsen Co, D.CN.Y., 
137 F.Supp. 642. 

Alaska—Inman v. Clyde Hali Drilling Co., 369 P.2d 
498, 4 A.L.R.3d 430. 

Cal.—Wise v. Southern Pac. Co., 35 Cal.Rptr. 652, 223 
C.A.2d 50. 

Colo.—National Cash Register Co. v. Lightner, 388 
P.2d 781, 154 Colo. 98. 

111.—Payne v. Puliman Co., 141 N.E2d 83. 13 111. 
App.2d 105. 

Held not indispensable party 
U.S.—Sandobal v. Armour & Co., C.A.Neb., 429 F.2d 
249. 

Suit held not barred by laches 
U.S.—Sandobal v. Armour & Co., CA.Neb., 429 F.2d 
249. 
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22. Ariz.—Young v. Border Broadeasting Co., 255 
P.2d 888, 75 Ariz. 298. 

NJ.—Roselle v. La Fera Contracting Co., 86 A.2d 449, 
18 NJ.Super. 19. 

26, 111.—Claeson v. Hennessey, 156 N.E.2d 234, 20 
ni.App.2d 437. 

32. U.S.—0’L«ary v. Sterling Extruder Corp., D.C. 
Wis., 533 F.Supp. 1205. 

111.—Washington Photo Engraving Co. v. Pike, 175 
N.E.2d 629, 31 ni.App.2d 113. 

Mich.—Pictrzykowski v. Safie, 137 N.W.2d 734, 1 
Mich.App. 644. 

N.Y.—Nadai v. Schwartzman, 187 N.Y.S.2d 195, 17 
Misc.2d 974. 
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33. Mich.—Goldstein v. Kem, 267 N.W.2d 165, 82 
Mich.App. 723. 

The parol evidence rule has been 
held not to prevent application of vari- 
ous defenses.^*^ 

34,5, N.Y.—Weistrop v. Necchi Sewing Mach. Sales 
Corp., 168 N.Y.S,2d 387, 11 Misc.2d 642. 

35. U.S.—^Diffenderfer v. Heublein, Inc., C.A.Minn., 
412 F.2d 184. 

CaL—BiUetter v. PoseU, 211 P.2d 621, 94 Cal.App.2d 
858. 

La.—Parker v. T. Smith & Son, Inc., App., 70 So,2d 
893, transf. 64 So.2d 432, 222 La. 1061. 

Tenn.—Tennessee Adjustment Service, Inc. v. Miller, 
390 S.W.2d 696, 54 Tenn.App. 313. 

36. Tenn.—Tennessee Adjustment Service, Inc. v. 
Miller, 390 S.W,2d 696, 54 Tenn.App. 313. 

38. N.Y.—Roth V. Embotelladora Nacional, Inc., 150 
N.Y.S 2d 887, 1 A.D.2d 403, resettlement den. 158 
N.Y.S.2d 761, 3 A.D. 651, affd. 161 N.Y.S.2d 128, 
2 N.Y.2d 864, 141 N.E.2d 617. 

Tex.—Martin v. Texas & N.O.R. Co., Civ.App., 267 
S.W.2d 581, err. ref. no rev. err. 

Wis.—Schiller v. Keuffel & Esser Co., 124 N.W.2d 646, 
21 Wis.2d 545. 


Evidence held sufficient to take question to jury 

U.S.—McAleer v. McNally Pittsburg Mfg Corp., C.A. 
Pa., 307 F.2d 220. 

39. Cal.—Wise v. Southern Pac. Co., 35 Cal.Rptr. 
652, 223 C.A.2d 50. 

Ga.—R. L. Bass, Inc. v. Brown, 141 S.E.2d 200, 111 
Ga.App. 250. 

Pa.—Cuffaro v. Planetary Linen Supply, Inc., 78 York 
189. 

Wis.—Schiller v. Keuffel & Esser Co., 124 N.W.2d 646, 
21 Wis.2d 545. 

Dismissal 

N.Y.—Levy v. J. H. Thorp & Co., 193 N.Y.S.2d 772, 22 
Misc.2d 538. 

Conditions subsequent 

Or.—Bailey v. Alhed Properties, Inc., 500 P.2d 700, 262 
Or. 584. 

40. Cal—Wise v. Southern Pac. Co., 35 Cal.Rptr. 
652, 223 C.A.2d 50. 

41. Cal.—Oppenheimer v. General Cable Corp., 300 
P.2d 151, 143 C.A.2d 293, cert. den. 77 S.Ct. 578, 
352 U.S. 1010, 1 L.Ed.2d 555. 

43. Tex.—Martin v. Texas & N.O.R. Co., supra, n. 
38—Parker v. Rolls, Civ.App., 338 S.W.2d 523. 

Demurrer 

(1) Sufficiency. 

S.C.—Gainey v. Coker’s Pedigreed Seed Co., 87 S.E.2d 
486, 227 S.C. 200. 

(2) Conclusions of law not admitted. 

S-C-T-Gainey v. Coker’s Pedigreed Seed Co., supra. 

Pleading held insufficient 

U.S.—Gass V. National Container Corp., D.C.I11., 171 
RSupp. 441, app. dism., C.A., 271 F.2d 231. 

Fla.—Hope v. National Airlines, Inc., App., 99 So,2d 
244. 

Mass.—Query v. Boston & M.R.R., 203 N.E.2d 545, 
348 Mass. 294. 

Mich.-Cortez v. Ford Motor Co., 84 N.W.2d 523, 349 
Mich. 108. 

N.Y.—Quinlan v. Consolidated Edison Co. of New 
York, 237 N.Y.S.2d 745, 38 Mi8C.2d 342-Carfizzi 
v. United Transp. Co. of R.L, 247 N.W.2d 162, 20 
A.D.2d 707. 

Pa.—Cuffaro v. Planetary Linen Supply, Ino., 78 York 
63. 

Tex.—C & H Transp. Co. v. Wright, Civ.App., 396 
S.W.2d 443, err. ref. no rev. err. 

Wis.—Markham v. American Motors Corp., 126 
N.W.2d 753, 22 Wis.2d 680. 

44. U.S.-Powell v. Fullcr Brush Co., D.C.N.J., 15 
F.R.D. 239—Mandel v. Highway and Local Motor 
Freight Drivers, Dockmen and Helpers, Local Un* 
ion No. 707, D.C.N.Y., 246 F.Supp. 805. 

Ga.—Fisher v. J. A. Jones Const. Co., 73 S.E2d 587, 87 
Ga.App. 317. 

S.C.—Raley v. Darling Shop of Greenville, 59 S.E.2d 
148, 216 S.C. 536. 

Preliminary objections overruled 

Pa.—Matthews v, Pennsylvania Perlite Corp. of York, 
38 D. & C.2d 95, 79 York 180. 

49. Ind.—Clark Mut. Life Ins. Co. v. Lewis, 217 
N.E2d 853, 139 Ind.App. 230. 
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54. U.S.—MacKay v. Locw*s, Inc., C.A.Cal., 182 
F.2d 170, 18 A.L.R.2d 348, cert. den. 71 S.Ct. 65, 
340 U.S. 828, 95 L.Ed. 608, reh. den. 71 S.Q. 194, 
340 U.S. 885, 95 L.Ed. 643-Anson v, Hiram 
Walker & Sons, Inc., D.C.Ill., 148 F.Supp. 745, 
affd., C.A., 248 F.2d 380. 

Alaska—Inman v. Clyde Hali Drilling Co., 369 P.2d 
498, 4 A.L.R.3d 430. 

N.C.—^Howell v. Coinmercial Credit Corp., 78 S.E.2d 
146, 238 N.C. 442. 

Complaints held sufficient 

U.S.—Francis v. Hartford Transp. Co., D.CMass., 132 
F.Supp. 857—Samsing v. S & P Co., C.A.Cal., 325 
F.2d 718. 
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Gau—R. L. Bass, Inc. v. Brown, 141 S.E.2d 200, 111 
Ga.App. 250—Beavers v. Johnson, 145'‘S.E.2d 776, 
112 Ga.App. 677. 

Md.—Pullman Co. v. Ray, 94 A.2d 266, 201 Md. 268. 

N.Y.—Tumer v. Payne, 183 N.Y.S.2d 459, 7 A.D.2d 
972—Bess v. Ghana Philatelic Agency, Limited, 
199 N.Y.S.2d 90, 22 Misc.2d 175. 

Or.—Bailey v. Allied Properties, Inc., 500 P.2d 700, 262 
Or. 584. 

Pa.—Yaraall v. Rudy, 73 York 193. 

Tex.—Hardison v. A. H. Belo Corp., Civ.App., 247 
S.W.2d 167. 

55. U.S.—Anson v. Hiram Walker & Sons, Inc., D.C. 
m., 148 F.Supp. 745, affd, C.A., 248 F.2d 380. 

56. Conn,—Breen v. Larson CoUege, 75 A.2d 39, 137 
Conn. 152. 

Or.—Bailey v. Allied Properties, Inc., 500 P.2d 700, 262 
Or. 584. 

Evidence adndssible under pleadings 

Cal.—Erler v. Five Points Motors, 57 CaLRptr. 516, 
249 C.A.2d 560. 

Ohio—Kenney v. Spicer Fumiture Co., App., 131 
N.E2d 265. 

AffirmutiTe defense not svailable imless. pleaded 

DL—Alonso v. Hyland Builders Corp., 197 N.E.2d 609, 
46 Ill.App.2d 446. 

62. Cal.—Mannion v. Campbell Soup Co., 52 Cal. 
Rptr. 246, 243 C.A.2d 317—Erler v, Five Points 
Motors, 57 Cal.Rptr. 516, 249 C.A.2d 560. 

Colo.—Ndson v. Ccntennial Cas. Co., 273 P.2d 121, 
130 Colo. 66. 

Ind.—Clark Mut. Life Ins. Co. v. Lewis, 217 N.E.2d 
853, 139 Ind.App. 230. 

Mo.—CJ jS. qnoted In Johnson v. Thompson, 236 
S.W.2d 1, 7, 241 Mo.App. 1008-Bomson v. Elec¬ 
tra Mfg. Co., App., 402 S.W.2d 7. 

N.Y.-Strader v. Collins, 116 N.Y.S.2d 318, 280 App. 
Div. 582—Di Mino v. Old Town Corp., 157 N.Y. 
S.2d 649, 4 Misc.2d 962. 

Pa.—Berliner v. Bee Em Mfg. Co., 119 A.2d 65,383 Pa. 
458. 

Vt—CJJS. dted in Lambert v. Equinox House, Inc., 
227 A.2d 403, 404, 126 Vt. 229. . 

Joint plaintiflii 

Micb.—Pennington v. Whiting Tubular Products, Inc., 
122 N.W.2d 692, 370 Mich. 590. 
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63. Ky.—OambreI v. United Mine Workers of Amer¬ 
ica, 249 S.W.2d 158. 

Permaiient employnient 

(2) CXher matten. 

U.S.—Langendorf United Bakeries, Inc. v. Moore, C.A. 
Or., 327 F.2d 592. 

Aceeplaace aeeordlag to letter need not be shown. 

Mo.-Fredcricks v. Red-E-Gaa Co., App., 307 S.W.2d 
709. 

64* Micb.—Johnson v. Jessop, 51 N.W.2d 915, 332 
Micb. 501. 

65. N.C.—Freenum v. Haidee’s Food Systems, Inc., 
165 S.E2d 39, 3 N.C.App. 435. 

Pa.—Maloney v. Madrid Motor Corp., 122 A.2d 694, 
385 Pa. 224—Lubrecbt v. Laurei Stripping Co., 127 
A.2d 687, 387 Pa. 393. 

66. CaL—Downs v. Sherry, 202 P.2d 101, 90 Cal, 
App.2d 1. 

lowa—LaFcmtaine v. Developers & Builders, Inc., 156 
N.W.2d 651, 261 lowa 1177. 

Kan.—Krehbiel v. Goering, 293 P.2d 255, 179 Kan. 55. 

Ky.-Davies v. Mansbach. 338 S.W.2d 210. 

Md:—Food Fair Stores, Inc. v. Raynor, 154 A.2d 814, 
220 Md. 501. 

Mkb.—Johnson v. Jessop, supra, n. 64. 

Miss.-Frederiek Smith Enterprise Co. v. Lucas, 36 
Sa2d 812, 204 Miss. 43. 

Pa.>.In re WaUams’ EsUte, 35 DeLCo. 101. 

Wis.-Johiiion V. Oteen Bay Packers, 74 N.W.2d 784, 
272 Wis, 149. 


Duty to obtain otfaer employment 
U.S.—Shendan v. United Broth. of Carpenters and 
Joiners, Local 626, D.CDel., 194 F.Supp. 664, 
revd. on oth. grds., C.A., 306 F.2d 152. 

68. U.S.—Alaska Airlines v. Stephenson, C.A.Alaska, 
217 F.2d 295, 15 Alaska 272. 

Cal.—Crillo v. Curtola, 204 P.2d 941, 91 Cal.App.2d 
263—Erler v. Five Points Motors, 57 Cal.Rptr. 
516, 249 C.A.2d 560. 

Kan.—Krehbiel v. Goering, 293 P.2d 255, 179 Kan. 55. 
Minn.—Spurck v. Civil Service Bd., 42 N.W.2d 720,231 
Minn. 183. 

N.J.—Roselle v. La Fera Contracting Co., supra, n. 22. 
Tbe employer has the duty of going forward, 
etc. 

(2) Other cases. 

N.Y.—-Crabtree v. Elizabeth Arden Sales Corp., 105 
N.Y.S.2d 40, affd. 112 N.Y.S.2d 494, affd. 110 
N.E.2d 551, 305 N.Y. 48. 

Other inferences or presumptions 
have been considered.^®-* 

69.1. U.S.—Smithey v. St. Louis Southwestem 210, 
affd., C.A., 237 F.2d 637. 

Wis.-Schiller v. Keuffcl & Esser Co., 124 N.W.2d 646, 
21 Wis.2d 545. 

Loss of bosiness due to manager*s nrismanage» 
ment 

Cal.—Braverman v. Rosenthal, 226 P.2d 617, 102 Cal. 
App.2d 30. 

Termination or rescission by iuference or Impii- 
cation 

Md.—Buchholtz v. Bert Goodman Signs, Inc., 199 A.2d 
915, 234 Md. 471. 

70. U.S.—Telex Corp. v. Balch, C.A.Minn., 382 F.2d 

211 . 

Cal—BUletter v. Posell, 211 P.2d 621, 94 Cal.App.2d 
858. 

111—Schaffer v. Park City Bowl, Inc., 116 N E.2d 90, 1 
Ill.App.2d 84. 

Mass.—Growers Outlet v. Stone, 131 N.R2d 210, 333 
Mass. 437. 

N.Y.—Slater v. Kane, 92 N.Y.S.2d 640, 275 App.Div. 
648, rearg. den. 93 N.Y.S.2d 725, 276 App.Div. 
835. 

Pa.—Savitz V. Gallaccio, 118 A.2d 282, 179 Fa.Super. 
589. 

.Utah—Chiodo v. General Waterworks Corp., 413 P.2d 
891, 17 Utah 2d 425. 

Wash.—Sommerfeldt v. Union Painting Co, 356 P.2d 
601, 57 Wash.2d 250. 

71. Ga.—Guy F. Atldnson Co. v. Fimiaii, 68 S.E.2d 
236, 85 Ga.App. 200, revd. on oth. grds. 70 S.E2d 
762, 209 Ga. 113. 

Mo.—Bomson v. Electra Mfg. Co., App., 402 S.W.2d 7, 
Tex,—Leyendcckcr v. Strange, Civ.App., 204 S,W.2d 
845, err. ref. no rev. err. 

Wash.—Lasser v. Grunbaum Bros. Fumiture Co., 281 
P.2d 832, 46 Wash.2d 408. 

72. U.S.—Telex Corp. v. Balch, C.A.Minn., 382 F.2d 

211 . 

page 89 

76. Va.—Norfolk Southern Ry. Co. v. Harris, 59 
S.E2d no, 190 Va. 966. 

Evidence beld sufficient 

(1) Kan.-Krehbiel v. Goering, 293 P.2d 255, 179 
Kan. 55. 

Mich.—Johoson v. Jessop, supra, n. 64. 

Nev.—Bates v. Cottonwood Cove Corp., 441 P.2d 622, 
84 Nev. 388, iq)p. after remand 476 P.2d 171, 86 
Nev. 751. 

(2) 111—Borrowdale v. Sugarman, 123 N.E2d 854, 4 
Ill.App.2d 164. 

(3) U.S.—Barton v. Bechtel Corp., D.C.Cal., 253 
RSupp. 288. 

Mo,—Bomson v. Electra Mfg. Co., App., 402 S.W,2d 7. 

(5) U.S.—Sears v. Pauly, CA.Mass., 261 F.2d 304. 
Cal.-Cripe v. Riley, 199 P.2d 734, 88 Cal.App.2d 864. 


D.C.—Cavalier v. Wdnstein, Mun.App., 80 A.2d 918 
(6) U.S.—Josepb V. Krull Wholesale Drug Co, D C. 
Pa., 147 F.Supp. 250, affd., C.A., 245 F.2d 231-McA* 
leer v. McNally Pittsburg Mfg. Co., C.A.Pa., 329 F.2d 
273—Barton v. Bechtel Corp., D.C.Cai., 253 F.Supp. 
288—Green v. Kaynar Mfg. Co., CA.Cal., 369 F.2d 
375. 

Anz,—Bentson Contracting Co. v. Lewis, 317 P.2d 545, 
83 Ariz. 110—Shuc v. Hospita! Ben. Ass^n, 357 
P.2d 603, 89 Ariz. 12, 

Cal.—Braverman v. Rosenthal, supra, n. 69.1—Coad v. 
Rogers, 229 P.2d 791, 103 Cal.App.2d 294—Kane 
V. Sklar, 265 P.2d 29, 122 C.A.2d 48a-Rench v. 
WatsonviHe Meat Co., 292 P.2d 85, 138 C.A.2d 
482-Glassell v. Frentiss, 346 P.2d 895, 175 C.A.2d 
599—De Angeles v. Roos Bros., Irfc., 52 Cal.Rptr. 
783, 244 C.A.2d 434. 

D C.—Ulme Co. v. Schnittker, CA., 218 F.2d 373, 95 
US.App.D.C. 39. 

Ga.—Ross & Ross Auctioneers, Inc. v. Testa, 101 
S.E.2d 767, 96 Ga.App. 82L 
idaho—Thomas v. Ballou-Latimtr Drug Co., 442 P.2d 
747, 92 Idaho 337. 

111.—Cummings v. Chicago, A. & E.R. Co., 109 N,E2d 
378, 348 m.App. 537. 

Ind.-Clark Mut. Ufe Iris. Co. v. LeWis, 217 N.E2d 
853, 139 Ind.App. 230. 

Ky.—Elizabethtown Lincoin-Mercury v. techer, 240 
S.W.2d 847—Wilson v. Haughton, 256 S.W.ld 115, 
41 A.L.R.2d 950. 

La.—Carlson v. Ewing, 54 So.3d 414, 219 IA 961- 
Gottschalk v. Houston Fite & Cafc. las. Co., 109 
So.2d 53, 236 La. 675. 

Md.—Pullman Co. v. Ray, supra, n. 54—Food Fah- 
Stores, Inc. v. Raynor, 154 A2d 814,220 !iid. 501. 
Mich.—Leadon v. Detroit Lumber Co., 64 N.W.2d 681, 
340 Mich. 74—Pietfiykowsiri v. Safte, 137 N.W.2d 
734. 1 Mich.App. 644. 

N.Y.-Sasmor v. V. Vivauddu, Iric., 103 N.Y.B.2d 640, 
200 Miso. 1020-Levy v. J. H. thorp & Co., 193 
N.Y.S.2d 772, 22 Mi9D.2d 538—Sotowe v, KotdeU 
Sportsweat, Inc., 207 N.Y.8.2d 486. 12 A.D.2d 
474, affd. 216 N.Y.S.2a 96, 9 N.Y.2d 852, 175 
N.E2d 462. 

Ohio—Hawkins v. Crosby, App., 130 N.E.2d 356—AI* 
frejd V. Fox Paper Co., App., 147 N.E.2d 865. 
Okl.—Scrivner-SteveAs Co. v. Boliaris, 385 P.2d 911. 
Pa.—Maloney v. Madrid Motor Corp., 122 A2d 694, 
385 Pa. 224—Savitz v. Gallaccio, 118 A.2d 282, 
179 Pa.Super. $89—Lubrecfit v. Laural 
Co., 127 AJd 687, 387 Pa. 393. 

Tenn.—Akers v. J. B. Sedben^, Inc., 286 S.W.2d 617, 
39 TennApp. 633. 

Tex.—Advance Aluminum Castings Corp, v, SchuIkins, 
Civ.App., 267 S.W.2d 174—Maurice Angly Lum- 
bcr Co. v. Converse, Civ.App., 341 8.W.2d 510. 
Utah—Chiodo v. General Waterworks Cotp., 413 P.2d 
891, 17 Utah 2d 425. 

Wis,—Urson v. Fisher, 48 N.W.2d 502, 259 1?9is. 355. 
Wyo.—Willis v. Asbhry Transp. Co., 386 P'.2d 934. 
Evidence held insufficlent 
(1) Cal.—Spivey v. Fabricated Steel Service, Inc., 4 
Cal.Rptr. 884, 181 C,A.2d 115, 

(4) U.S.—Kayldr v. Crown Zetisthach, Ifie., CA. 
Cal., 643 F.2d 1362. 

(5) U.S.*^Jackman v. MiUtary Fublications, Inc.« 

C. A.Pa., 350 F,2d 383-Tolche8ter Lines, Iftc. v. Doivd, 

D. C.N.Y.. 253 RSupp. 643. 

Ark.-Miller v. Missouri Pac. Tratii^. Co., 283 S.W.2d 
158, 225 Ark. 475. 

Cal.—Jensen v. Westetn Piotieer tas. Ca, 312 P.2d 285, 
151 CA.2d 570. 

D.C.—Cavalier v, Wdnsttin, supra, 
ni.—aaeson v. Herinessey, 156 N.E.2d 234> 20 III. 
App.2d 437, 

Mich.—Johnson v. Jessop, supra, n« 64. 

Minn.—Bryngelson v. Minnesota Val. Brteden Ass*n, 
114 N.W.2d 748,'262 Minfj. 275. 

N.Y.-Cttsumano v. Espey Mfg. Co., 128 N.Y.S.2d 820,‘ 
283 App.Div. 787—Sturiate v. ^iffoom AnsweHn^ 
Service, Inc., 254 RY.S.2d 859, p A.0.2d 819; 
N.C.—Freeman v. Hardee^s Fobd 5^steniis, Ihc., 165 
S.E2d 39, 3 N.CAPP. 435. ’ 
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Or,—Bormevier v. Dairy Co-op. Ass’n, 361 P.2d 262, 
227 Or. 123—Kruse v. Coos Head Timber Co., 432 
P.2d 1009, 248 Or. 294. 

77. Utah—Chiodo v. General Waterworks Corp, 413 
P.2d 891, 17 Utah 2d 425. 

The right of a plaintiff to recover 
damages for breach of a contract of 
employment is dependent on the con- 
tractual concepts of the state whose 
law is applicable.'”-^ 

77.5. Contract for permanent employment 
U.S.—^Bixby v. Wilson & Co., D.C.lowa, 196 F.Supp. 
889. 

78. D.C.—Stem Co. of Washington, D C. v. Munniks, 
Mun.App., 101 A.2d 846. 

Ga.-Sandt v. Mason, 67 S.E.2d 767, 208 Ga. 541. 
Minn.—Bryngelson v. Minnesota Val. Breeders Ass'n, 
114 N.W.2d 748, 262 Minn. 275. 

Mo,—Dingman v. Elizabeth Arden Sales Corp., App., 
284 S.W.2d 16. 

N.H.—McLaughlin v. Union-Leader Corp., 127 A.2d 
269,100 N.H. 367, cert. den. 77 S.Ct. 663, 353 U.S. 
909, 1 L.Ed.2d 663, reh. den. 77 S.Ct. 810, 353 U.S 
943, 1 L.Ed.2d 764. 

Tex.—Dfade Glass Co. v. PoUak, Civ.App., 341 S.W.2d 
530, 91 A.L.R.2d 662, err. ref. no rev. err., 347 
S.W.2d 596, 162 Tex. 440—Dallas County Water 
Control and Imp. Dist. No. 7 v. Ingram, Civ.App., 
395 S.W.2d 834, err. ref. no rev. err., app. siter 
retnand 425 S.W.2d 366. 

79. U.S.—Stem Co. of Washington D.C. v. Munniks, 
supra, n. 78. 

Cal.—^Erler v. Five Pomts Motors, 57 Cal.Rptr. 516, 
249 C.A.2d 560. 

Oa.—Sandt v. Mason, supra, n. 78. 
ni.— Ked v. niinoU Terminal R. Co., 104 N.E.2d 659, 
346 ni.App. 169. 

Kan.—Krehbiel v. Goering, 293 P.2d 255, 179 Kan. 55. 
La.—Caiison v. Ewing, supra, n. 76. 

Mass.— Orowers Outlet v. Stone, 131 N.E.2d 210, 333 
Maas. 437. 

NJ.—Roielle v. La Fera Contracting Co., supra, n. 22. 
Teim.—Akers v. J. B. Sedberry, Inc., 286 S.W.2d 617, 
39 Tenn.App. 633. 

Tex.—Duncan CoflTee Co. v. Clement, Civ.App., 246 
S.W.2d 509—Dixie Glass Co. v. Follak, Civ.App., 
341 S.W.2d 530, 91 A.L.R.2d 662, err. ref. no rev. 
err., 347 S.W.2d 596, 162 Tex. 440. 

Wis.—Dehnart v. Waukesha Btewing Co., 124 N.W.2d 
664, 21 Wi8.2d 583. 

Damages dbcoanted to present worth 
Tex.—Mayhew v. Vanway, Civ.App., 371 S.W.2d 90. 
Baek pay as element of damages 

U.S.—Walker v. Southern Ry. Co., D.C.N.C., 237 
F.Supp. 278, vac. 354 F.2d 950, revd. on oth. grds., 
87 S.a. 365, 385 U.S. 196, 17 L.Ed.2d 294, reh. 
den. 87 S.Ct. 699, 385 U.S. 1020, 17 L.Ed.2d 559, 
am. on oth. grds. and remd. 87 S.Ct. 1300, 386 U.S. 
988, 18 L.Ed.2d 332. 

80. Cal.—Erlcr v. Flve Points Motors, 57 Cal.Rptr. 
516, 249 C.A.2d 560. 

III.—Keel V. niinois Terminal R. Co., supra, n. 79— 
Claeson v. Hennessey, 156 N.E.2d 234, 20 IU. 
App.2d 437. 

Ky.—Elixabethtown Uncoln-Mercury v. Tucker, supra, 
n. 76. 

Mo.—CJ.S. dted in Phipps v. School Dist. of Kansas 
City, App., 645 S.W,2d 91, 105. 

Mont.—Eversole v. LaCombe, 231 F.2d 945, 125 Mont. 

87. 

Neb.—SuUivan v. David City Bank, 148 N.W.2d 844, 
181 Neb. 395. 

NJ.—Roselle v. La Fera Contracting Co., supra, n. 22. 
N.Y.—Crabtree v. Elizabeth Arden Sales Corp., supra, 
n. 68—Goldman v. City Spedalty Stores, 137 N.Y. 
SJd 693, 285 App.Div. 880-McNeiIl v. Hacker, 
21 N.Y.S.2d 432—Comell v. T.V. Development 
Corp., 268 N.Y.S.2d 29, 17 N.Y.2d 69, 215 N.E.2d 
349, on remand 270 N.Y.S.2d 45, 50 Misc.2d 422. 


Tex.—Lone Star Cotton Mills v. Thomas, Civ.App., 227 
S.W.2d 300—Dixie Glass Co. v. PoUak, Civ App., 
341 S.W.2d 530, 91 A.L.R.2d 662, err ref. no rev. 
err., 347 S.W2d 596, 162 Tex. 440. 

Wis.—Dehnart v. Waukesha Brewing Co., 124 N.W.2d 
664, 21 Wis.2d 583. 
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81. 111.—Claeson v. Hennessey, 156 N.E.2d 234, 20 
IU.App.2d 437. 

83. U.S.—Witte v. Brasington, D.C.S.C., 125 F.Supp. 
784. 

N.H.—McLaughlin v. Union-Leader Corp., 127 A2d 
269, 100 N.H. 367, cert. den. 77 S.Ct. 663, 353 U.S. 
909, 1 L.Ed.2d 663, reh. den. 77 S.Ct 810, 353 U.S. 
943, 1 L.Ed.2d 764. 

84. Anticipatory breach of contract terminable 
by employer 

N.Y.—Songer v. Mack Trucks, Inc., 256 N.Y.S.2d 313, 
23 A.D.2d 544. 

§ 12. Evidence of Employment 
Library References 
Master and Servant ^6. 

88. Ala.—Foster Wheeler Corp. v. ZeU, 33 So.2d 255, 
250 Ala. 146. 

Mich.—Hyslop v. Klein, 270 N.W.2d 540, 85 Mich. 
App. 149. 

Miss.—Runnels v, Burdine, 106 So.2d 49, 234 Miss. 
272. 

N.D.—Smith v. Knutson, 36 N.W.2d 323, 76 N.D. 375. 

Tex.—Hudiburgh v. Palvic, Civ.App., 274 S.W.2d 94, 
err. ref. no rev. err.—Hom v. Builders Supply Co. 
of Longview, Civ.App,, 401 S.W.2d 143, err. ref. no 
rev. err.—Missoun Pac. R. Co. v. Sparks, Civ. 
App., 424 S.W.2d 12, err. ref. no rev. err. 

89. lowa—CJ.S. clted in Parks v. Firgard, 163 
N.W.2d 385, 390. 

90. Pa.—Duttera v. Pitzer, 1 Adams L.J. 37. 

91. Cal.—Pierson v. HoUy Sugar Corp., 237 P.2d 28, 
107 C.A.2d 298. 

111.—S & F Corp. v. BUandic, 378 N.E.2d 1137, 19 
Ill.Dec. 262, 62 Ill.App.3d 193. 

lowa—Burr v. Apex Concrete Co., 242 N.W.2d 272. 

Mich.-Hyslop v. Klein, 270 N.W.2d 540, 85 Mich. 
App. 149. 

Pa.—Keller v. Blandon Sportsmen’s Ass’n, 43 Berks 
166. 

93. 111.—Margarefs Restaurant & Lounge, Inc. v. Da- 
ley, 377 N.E2d 155, 18 IllDec. 2, 60 IU.App.3d 
521. 

Tex,—Ford Motor Credit Co. v. Draper, Civ.App., 401 
S.W.2d 848. 

94» Del.—E. I. Du Pont De Nemours & Co. v. J. D. 
Griffith, Inc., Super., 122 A.2d 423, 11 Terry 19, 
affd. 130 A.2d 783, 11 Terry 348. 

Tex,—Ford Motor Credit Co. v. Draper, Civ.App., 401 
S.W.2d 848. 

95. La,—Joseph Rathbome Land & Lumber Co. v. 
Delta Materials Corp., App., 120 So.2d 668. 
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96. Evidence held inadmissible 

U.S.—Taylor v. Local No. 7, Intem. Union of Jouraey- 
men Horseshoers of U.R and Canada (AFL-CIO), 
C.A,Md., 353 F.2d 593, cert. den. 86 S.a. 1859, 
384 U.S. 969, 16 L.Ed.2d 681. 

97. U.S.—GuUett v. Best Shell Horaes, Inc. of Tenn., 
CA.Miss., 312 F.2d 58—Canadian Universal Ins. 
Co. V. Sims, D.C.N.C., 235 F,Supp. 476. 

Del,—Stewart In-Fra-Red Commissaiy of Wilmington, 
Inc. V. Conner, Ch.. 205 A.2d 3, 42 Del.Ch. 118. 

IU.—Paley v. Darlene Juniors, 89 N.E2d 194, 339 
IU.App. 167. 

Mo.—State ex rei. Cummings v. Witthaus, 219 S.W.2d 
383, 358 Mo. 1088, 8 A.L.R.2d 1124. 

N.M.-Shaver v. Bell, 397 P.2d 723, 74 N.M. 700. 

Okl—Highway Ins, Underwriters v. Nichols, 255 P.2d 
263, 208 Okl. 244. 
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Either formal contract or conduct of parties 

Okl,—Major Leasing Service Co. v. Cross, 394 P.2d 

487. 

99. 111.—Paley v. Darlene Juniors, supra, n. 97. 

3. N.M.—Cherry v. Stockton, 406 P 2d 358, 75 N.M. 

488. 

8. Minn.—Boland v. Merrill, 132 N.W.2d 711, 270 
Minn. 86. 

10. U.S.—0'Leary v. James & Wunder hch, D.C. 
Mont., 192 F.Supp. 462, affd., C.A., 288 F.2d 462. 

Neb.-Frisch v. Svoboda, 157 N.W.2d 774, 182 Neb. 
825. 

W.Va.—Atkinson v. Jennings, 139 S.E.2d 119, 149 
W.Va. 101. 

Evidence held sufficient 

(1) U.S.—Toner v. Sobelman, D.CPa., 86 F.Supp. 

369—Cedillo v. Standard Oil Co. of Tex., CA.Tex., 291 

F.2d 246, cert. den. 82 S.Ct. 397, 368 U.S. 955, 7 

L.Ed.2d 387—Canadian Universal Ins. Co. v. Sims, 

D.C.N.C., 235 F.Supp. 476. 

Ariz.—Young v. Border Broadeasting Co., 255 P.2d 
888, 75 Ariz. 298—^Jackson v. Clintsman, 372 P.2d 
204, 91 Ariz. 314. 

Cal.—Columbia Pictures Corp. v. De Toth, 197 P.2d 
580i 87 Cal.App.2d 620-—Case v. Kadota Fig Ass’n 
of Producers, 220 P.2d 912, 35 Cal.2d 596—Dorsk 
V. Spivack, 236 P.2d 840, 107 C.A.2d 206—Niko- 
laus V. Howe, 265 P.2d 99. 122 C.A.2d 422—Peo- 
ple V. Keefer, 304 P.2d 243, 146 C.A.2d 726—Blase 
V. Pcdlow, 6 CaURptr. 635, 183 C.A.2d 367—Eye 
V. Kafer, Inc., 20 Cal.Rptr. 841, 202 C.A.2d 449- 
Guntert & Zimmerman, Sales Division, Inc. v. 
Thermoid Co., 31 Cal.Rptr. 99, 216 C.A.2d 771— 
Housewright v. Pacific Far ]^t Line, Inc., 40 
CalRptr. 208, 229 C.A.2d 259. 

Colo.—Hunter v. Hayes, App., 533 P.2d 952. 

Conn.—Johnson v. Robertson Bleachery k Dye Works, 
74 A.2d 196, 136 Conn. 698. 

D.C—Smallwood v. Ray’8 Automatic Transmission 
Service, Inc., App., 328 A.2d 87. 

Fla.—Mead v. Pan Am. Airways, 44 So.2d 283—Bren- 
ner v. Barco Chemicals Division, Inc., App., 209 
So.2d 277. 

Hawaii—Michcly v. Honolulu, Ltd„ 567 P.2d 824, 59 
Haw. 257. 

111.—Novack V. Casual-Craft, Inc., 88 N.E.2d 335, 338 
IU.App. 659—Chambers v. John T. Shayne & Co., 
176 N.E.2d 645, 32 ni.App.2d 16-Abt v. Depart¬ 
ment of Revenue, 215 N.E.2d 243, 34 lU.2d 324. 

Ind.—Palmer v. Stockberger, 193 N.E.2d 384, 135 Ind. 
App. 263. 

lowa—Tumer v, Zip Motors, 65 N.W.2d 427, 245 lowa 
1091. 

Kan.—Jones v. Dodge City, 402 P.2d 108, 194 Kan. 
777. 

La.—Shaw v, Walker, App., 43 So.2d 700—Steedley v. 
Winbarg, App., 44 So.2d 193—Roberson v. Smith's 
Pharmacy, App., 130 So.2d 475. 

Miss.—Frederick Smith Enterprise Co. v. Lucas, 36 
So.2d 812, 204 Miss. 43. 

Mo.—Smith v. Geo. H. Weyer, Inc., App., 224 S.W.2d 
543—Bollman v. Kark Rendering Piant, 418 
S.W.2d 39. 

Mont.—Gilbert v. Bostona Mines Co., 195 P.2d 378, 
121 Mont. 397. 

N.J.—Foster v.’ Till, 71 A.2d 146, 6 N.J.Super. 259. 

N.Y.—Griffin V. Corporation of Church of Assumption 
of Mechanicville, 218 N.Y.S.2d 141, 14 A.D.2d 
620. 

Okl,—Magnolia Petroleum Co. v. Angelly, 306 P.2d 
309. 

R.I.—Schiano v. MeCarthy, Freight System, 53 A.2d 
527, 72 R.I. 455. 

Tex.—McMahan v. Herring, Civ.App., 348 S.W.2d 679, 
err. dism.—SuUivan v. Brininstool, Civ.App., 358 
S,W.2d 898, err, ref. no rev. err.—Riverbend Ctoun- 
ty Club V. Patterson, Civ.App., 399 S.W.2d 382, 
err. ref. no rev. err.—Lunsford v. Sage, Inc. of 
Dallas, Ov.App., 438 S.W.2d 615, err. ref. no rev. 
err.—Texas Real Estate & Ins. Co. v. Tyler, Civ. 
App., 464 S.W.2d 723. 
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Wash.—Ostroff v. Laundry & Dye Works Drivers’ Lo- 
cal No. 566, 225 P.2d 419, 37 Wash.2d 595—An- 
derson v. Petridge, 274 P.2d 352, 45 Wash.2d 299. 
W.Va,—Green v. Henderson, 67 S.E.2d 554, 136 W.Va. 
329—Levine v. Peoples Broadcastmg Corp., 140 
S.E2d 438, 149 W.Va. 256. 

Wis.— Schoenfeldt v. Babcock, 133 N.W.2d 262 26 
Wis.2d 569. 

(2) U.S.—Butte Copper & Zinc Co. v. Poague, -C.C. 
A.Mont., 164 F.2d 201, cert. den. 68 S.Ct. 661, 333 U.S. 
843, 92 L.Ed. 1127—Owens v. Curtiss Candy Co., 

C. A.MO., 169 F.2d 179, cert. den. 69 S.Ct. 168, 335 U.S. 
871, 93 L.Ed. 416—U.S. v. Standard OU Co. of Cal., 

D. C.Cal., 78 F.SvJpp. 850, afTd. 69 S.Ct. 1051, 337 U.S. 
293, 93 L.Ed. 1371, foll. 72 S.Ct. 665, 343 U.S. 922, 96 
LEd. 1334, reh. den. 72 S.Ct. 1049, 343 U.S. 958, 96 
L.Ed. 1358—Local 36 of Intem. Fishcrmen & Allied 
Workers of America v. U.S., C.A.Cal., 177 F.2d 320, 
cert. den. 70 S.Ct. 801, 339 U.S. 947, 94 LEd. 1361— 
Koehier v. Ellison, C.A.Ill., 226 F.2d 682—Minnesota 
Amusement Co. v. Larkin, C.A.S.D., 299 F.2d 142— 
Western Cas. & Sur. Co. v. Teel, C.A.Okl., 391 F.2d 
764, 34 A.L.R.3d 1387. 

Cal.—Mead v. Smith, 234 P.2d 705, 106 C.A.2d 1— 
Corrigan v. Cox, 62 Cal.Rptr. 733, 254 C.A.2d 919. 
La.—Neal v. Daniels, 47 So.2d 44, 217 La. 679—Stan¬ 
dard Tile & Marble Co. v. Qray, App., 85 So.2d 
356. 

Mich.—Fullwood v. Catsman, 44 N.W.2d 898, 329 
Mich. 120. 

N.J.—Samer v. Saraer, 162 A.2d 117, 62 N.J.Super. 41. 
Okl.—Brown v. Saylor, 228 P,2d 187, 204 Okl. 154. 
Tex.—Callihan Interest, Inc. v. Halepeska, Civ.App., 
376 S.W.2d 932—Home Indem. Co. v. Martin, 
Civ.App., 399 S.W.2d 941, err. ref. no rev. err. 

(3) U.S.—Dixon v. U.S., C.A.Ark., 296 F.2d 556- 

U.S. V. Olympia Provision & Baking Co., D.C.N.Y., 282 
F.Supp. 819, motion den. 290 F.Supp. 407, afTd. 89 S.Ct. 
708, 393 U.S. 480, 21 L.Ed.2d 688, reh. den. 89 S.Ct. 
989, 393 U.S. 1124, 22 L.Ed.2d 132. 

Cal.—Thompson v. Robinson-Roberts Co., 56 P.2d 599, 
13 Cal.App.2d 166—Sparks v. L. D. Folsom Co., 
31 Cal.Rptr. 640, 217 C.A.2d 279. 

La.—Kamm v. Morgan, App., 157 So.2d 118—Trapani 

V. Jefferson Parish, App., 180 So.2d 850. 

Or.—Loc V. Lcnhardt, 362 P.2d 312, 227 Or. 242. 
Wash.—Hollingbery v. Dunn, 411 P.2d 431, 68 
Wash.2d 75. 

(4) lowa—LaFontaine v. Developers & Builders, Inc., 
156 N.W.2d 651, 261 lowa 1177. 

S.C.—Mixson v. Rossiter, 74 S.E.2d 46, 223 S.C. 47. 

(5) IU.-Paley v. Darlene Juniom, 89 N.E.2d 194, 
339 IlLApp. 167. 

La.—Williams v. Berger Foods, Co., App., 34 So.2d 
628. 

(9) U.S.—I.C.C. V. Moore. D.CFla., 236 F.Supp. 
168—Emmons v. Ingebretson, D.C.Iowa, 279 F.Supp. 
558. 

Ala.—James A. Head & Co. v. Rolling, 90 So.2d 828, 
265 Ala. 328. 

Ark.—Magness v. Madden, 207 S.W.2d 714, 212 Ark. 
646. 

Cal.—Atherley v. MacDonald, Young & Nelson, Inc., 
298 P.2d 700, 142 C.A.2d 575. 

Oa.—Cahoon v. Kubatzky, 226 S.E.2d 467, 138 Ga 
App. 393. 

111.—Crawford v. Peabody Coal Co., 181 N.E.2d 369, 34 
llI.App.2d 388. 

lowa—Prokop v. Frank's Plastering Co., 133 N.W.2d 
878, 257 lowa 766. 

Kan.—Muse v. Baker, 533 P.2d 1234, 216 Kan. 788. 
La.—Griffin v. Cambridge Const. Co., App., 236 So.2d 
539, application not considered 238 So.2d 748, 256 
U. 766. 

Okl.—Armstrong v. Gay H. James Const. Co., 402 P.2d 
275. 

Tex.—Newspapers, Inc. v. Love, 380 S.W.2d 582—San- 
chez V. Leggett, Civ.App., 463 S.W.2d 517, Sup., 
468 S.W.2d 63, app. after remand 489 S.W.2d 383. 
Wis.—Borg-Wamer Corp., Ingersoll Kalamazoo Divi- 
sion V. Ostertag, 118 N.W.2d 900, 18 Wis.2d 484. 
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Evidence held insufficient 

(1) U.S.—Traders & General Ins. Co. v. Edwards, 

C. A.Okl., 216 F.2d 441, cert. den. 75 S.Ct. 441, 348 
U S. 953, 99 L.Ed. 744—Stainbrook v. Berry, C.A.Ill., 
227 F.2d 536—Mooney v. Stainiess, Inc., C.A.Tenn., 
338 F.2d 127, cert. den. 85 S.Ct. 1561, 381 U.S. 925, 14 
L.Ed 2d 684. 

Ala.—Foster Wheeler Corp. v. Zeli, 33 So.2d 255, 250 
Ala. 146. 

Ark.—Miller v. Missouri Pac. Transp. Co„ 283 S.W.2d 
158, 225 Ark. 475. 

Cal.—Mann v. Nutnlite, Inc., 289 P.2d 282, 136 C.A.2d 
729. 

Del.—Hammond & Taylor, Inc. v. Duffy Tmgue Co., 
161 A.2d 238, 39 Del.Ch. 174. 

D. C.—Dmitrieff v. Campbell, App., 234 A.2d 808 
lowa—Bengford v. Cariem Corp., 156 N.W.2d 855. 
Ky.—Myers v. Walker, 322 S.W.2d 109. 

La.—Cragg v. Hankins, App., 41 So.2d 739—Kohlear v 
Singer, 51 So.2d 307, 218 La. 879. 

Miss.—Runnels v. Burdine, 106 So.2d 49, 234 Miss. 
272. 

Mo.—Brown v Childers, App., 254 S.W.2d 275—Bro- 
phy V. Clisaris, App., 368 S.W.2d 553. 

N.Y.—In re Jamestown Lodge No. 1681 Loyal Order of 
Moose, 137 N.Y.S.2d 608, 285 App.Div. 919. 
Ohio—Cmikshank v. Frank Sherman Co., App., 153 
N.E.2d 525. 

Okl.—Coe V. Esau, 377 P.2d 815. 

Pa,—Ragano v. Socony Vacuum Oil Co., 101 A.2d 686, 
376 Pa. 271. 

Tex.—Sharp v. J. R. Watkins Co., Civ.App., 250 
S.W.2d 739. 

W.Va.—Atkinson v. Jennings, 139 S.£.2d 119, 149 
W.Va. 101—McCoy v. Cohen, 140 S.E.2d 427, 149 
W.Va. 197. 

(3) Md.—Chesapeake & Potoraac Tei. Co. of Balti- 
more City v. Murray, 84 A.2d 870, 198 Md. 526, 28 
A.L.R.2d 920. 

(8) Del.—E. I. Du Pont De Nemoun & Co. v. J. D. 
Griffith, Inc., Super., 122 A.2d 423, 11 Terry 19, afTd. 
130 A.2d 783, 11 Terry 348. 

D.C.—Palmer v. Garves, Mun.App., 123 A.2d 611. 
lowa—Merrick v. Delavan Engineering Co., 50 N.W.2d 
586, 243 lowa 39. 

Md.—Chesapeake & Potomac Tei. Co. of Baltimore 
City V. Murray, 84 A.2d 870, 198 Md. 526, 28 
A.L.R.2d 920. 

Pa.—Markson Bros. v. Redick, 66 A.2d 218,164 Pa.Su- 
per. 499.- 

Wash.—Hammerbeck v. Hubbard, 254 P.2d 479, 42 
Wash.2d 204. 

Same rules as those relating to agency 
Cal.—People v. Frangadakis, 7 Cal.Rptr. 776, 184 
C.A.2d 540. 

Evidence outside contiact providing for independent 
contract relationship held required to Show contract 
necessary for master and servant relation. 

Tex.—Newspapers, Inc. v. Love, 380 S.W.2d 582. • 

Circumstantial evidence 

Mo.—Smoot V. Marks, App., 564 S.W,2d 231. 

§ 13. Questions of Law and Fact 
Library References 
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12. U.S.—Coleman v. Graybar Elee. Co., C.A.Tex., 
195 F.2d 374. 

Ala.—Alabama Credit Corp. v. Higgins, 36 So.2d 227, 
251 Ala. 17. 

Cal.—Nemanick v. Christensen, 197 P.2d 785, 87 
C.A.2d 844—Rodoni v. Harbor Engineers, 12 Cal. 
Rptr. 924, 191 C.A.2d 560. 

Hawaii—Mcintosh v. Murphy, 469 P.2d 177, 52 Haw. 
29, 112, 54 A.L.R.3d 707.. 

111.—Donovan v. Raschke, 246 N.E.2d 110, 106 111. 
App.2d 366. 

Ind.—C.J.S. quoted in Bradford v. Chism, 186 N,E.2d 
432, 435 ,134 Ind.App. 501. 
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lowa—C.J.S, cited in Pribyi v. Standard Electric Co., 
67 N.W.2d 438, 441, 246 lowa 333. 

Ky.—Davies v. Mansbach, 338 S.W.2d 210—CJ.S. cit¬ 
ed in Coleman v. Baker. 382 S.W.2d 843, 846— 
CJ.S. dted in Roberts v. Davis, 422 S.W.2d 890, 
895. 

Mich.—Hali v City of Detroit, 177 N,W.2d 161, 383 
Mich. 571. 

Minn—Wild v Rarig, 234 N.W.2d 775, 302 Minn. 419, 
app. dism. cert. den. 96 S.Ct. 1093, 424 U.S. 902, 
47 L.Ed.2d 307, reh. den. 96 S.Ct, 1689, 425 U.S. 
945, 48 L Ed.2d 190. 

Mo.—Craig v. Thompson, 244 S.W.2d 37. 

N.J.—Shiddell v. Electro Rust-Proofmg Corp., NJ., 
112 A.2d 290, 34 NJ.Super. 278. 

N.C.-Goeckel v. Stokely, 73 S.E.2d 618, 236 N.C 604. 

Okl—Ross V. Stricker, 275 P.2d 991—Continental Oil 
Co. V. Elias, 307 P.2d 849. 

Pa.—Exner v. Gangewere, 152 A.2d 458, 397 Pa. 58— 
Lazarus v. Goodman, 195 A.2d 90, 412 Pa. 442. 

Tex.—Hardison v. A. H. Belo Corp., Civ.App., 247 
S.W.2d 167. 

W.Va.—C.J.S. cited in Spencer v. Travelers Ins. Co., 
133 S.E.2d 735, 740, 148 W.Va, 111. 

Particular questions held for jury 

(2) Wash,—Lasser v. Grunbaum Bros. Fumiture Co., 

281 P.2d 832, 46 Wash.2d 408. 

(7) U.S,—Stevens v. G. L. Rugo & Sons, Inc., C.A. 

Mass., 209 F.2d 135—Carver v. Tanner, C.A.Iowa, 252 

F.2d 26—Langendorf United Bakeries, Inc. v. Moore, 

C.A.Or., 327 F.2d 592--Green v. Kaynar Mfg. Co., 

C. A.Cal., 369 F.2d 375. 

D. C.—Wright v. Disabled Am. Veterans, C.A., 271 

F.2d 827, 106 U.S.App.D.C 244. 

Idaho—^Thomas v. Ballou-Latimer Drug Co., 442 P.2d 
747, 92 Idaho 337. 

Mass.—Morse v Fall River Line Pier, Inc., 189 N.E.2d 
512, 345 Mass. 681. 

Minn,—Bryngclson v. Minnesota Val. Breeders Ass’n, 
114 N.W.2d 748, 262 Minn. 275. 

Miss.—CoUins v Ellzey Gin & Feed Co., 125 So.2d 76, 
239 Miss. 662. 

Mo.—Fredencks v. Red-E-Gas Co., App., 307 S.W.2d 
709. 

N.Y.—Jones v. Crawford, 162 N.Y.S.2d 41, 3 A.D.2d 
479, rearg. and app. den. 164 N.Y.S.2d 988, 4 
A.D.2d 826. 

N.C.—Hagan v. Jenkins, 67 S.E.2d 380, 234 N.C. 425. 

Pa.—Savitz v. Gallaccio, 118 A.2d 282, 179 Pa.Super. 
589—Stack v Tizer, 203 A.2d 403, 204 Pa.Super. 
203. 

Tex.—Dixie Glass Co. v. Follak, Gv.App., 341 S.W.2d 
530, 91 A.L.R.2d 662, err. ref. no rev. err., 347 
S.W,2d 596, 162 Tex. 440, 

Arbitration 

N.Y.—Exercycle Corp. v. Maratta, 214 N.Y.S.2d 353, 9 
N.Y.2d 329, 174 N.E.2d 463. 
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13. U.S.—Goldinger v. Boron Oil Co., D.C.Pa., 375 
F.Supp. 400-C.J.S. cited in Kraft v. Phillis, 457 
F.Supp. 1002, 1003. 

Ala.—Zeli V. Foster Wheeler Corp., 54 So.2d 553, 256 
Ala. 367. 

Conn.—Fisher v. Jackson, 118 A.2d 316, 142 Conn. 
734 

Ind.—C.J.S. quoted in Bradford v. Chism, 186 N.E.2d 
432, 435, 134 IndApp. 501. 

Mo.—Oraig v Thompson, supra, n. 12. 

Okl.—Continental Oil Co. v. Elias, 307 P.2d 849. 

S.D.—Steen v. Potts, 61 N.W.2d 825, 75 S.D. 184. 

Vt.—Lambert v. Equinox House, Inc., 227 A.2d 403, 
126 Vt. 229. 

W.Va.—C.J.S. cited in Spencer v. Travelers Ins. Co., 
133 S.E.2d 735, 740, 148 W.Va. 111. 

Evidence held insufficient for jury 

Or.—Benson v. Stenger, 337 P.2d 338 216 Or. 318. 

14. Cal.—Bonetti v. Double Play Tavem, 274 P.2d 
751, 126 C.A.2d Supp. 848. 

Ind.—Musgrave v. Madonna, 341 N.E.2d 789, 168 Ind. 
App. 145. 
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lova-^.4;S. fuoted in Hassabrocb v. Weaver Const. 

Co.. 67 N.W.2d 549, 552, 246 lowa 622. 

N.Y.—Hswley v. CntherwQod, 294 N.Y.S.2d 203, 30 
A,D.2d 1002. 

N.C-LiJtle V. Poelp, 182 S.E.2d 206, 11 N.CApp., 
597. 

Mem^ of pfrt 9 er«hip is «mplcye^s 
U.—iittle V. C«ten>iUar Tractor Co., App., 169 So.2d 
654. 

19, U.S.-—Conawwi» Rjver Lumbcr Co. v. Wade, 
C.A.Tcnn., 221 F.2d 312. cert. den. 76 S.Ct. 324, 
350 U.S. 949, IQD LEd. 827. 
lojva—CUJS, «nnM in Hassebroch v. Weftver Const. 

Cp., 67 N.W.24 549, 552, 246 lowa 622. 

N.C—Mttjle V. Poole, 1S2 S.E.2d 206,11 N.C App. 597. 

to employer-pm- 

pljayie r^tion «$ nstier of law 
Mipn.—'Ulriob r. Minneapolis Boxing & Wrcstling 
au%>, 'Inc., 129 N.W.2d 288, 268 Minn. 328, 14 
A.t.R.3d 982. 

1$, N.M.^Utta V. Harvey, 3S2 P.2d 649, 67 N.M. 
72. 

17, Qkl.-Cooper v. Stjfele, 274 P.2d 551. 

S§ 14^93. 

$i;atut 69 relating to labor relations 
are dipcusaed in Labor Relations. 
Thus» stactes relating to offenses and 
proaetnitkms and hours of Service are 
discussed in Labor Relations § 1007 et 
8eq. 

I»ae94 

aa. Mich.'--ione$ v. Roaxa, 152 N.W.2d 393, 7 Mich. 
App. 56t, afid. 160 N.W.2d 881, 381 Mich. 299 

27, lova-^nawky v. Villisca, lowa Community 
School Dfet., 299 N.W.2d 904. 

La.—Thaxton v. Robersoo, App., 224 So.2d 183. 

No emtiliniowi Tiolptioii 
Me.—Bros. Shoe Ca, Inc. v. Uwiston-.Auburn 
Shpcworkers Piotective As5'n, 320 A.2d 247. 

$1 24-2^. 

Statutes relating to a safe place to 
Work, such as statutes relating to ma- 
chinery, appliances, and safe-guards or 
statutes relating to employment agen- 
cies and coercion of employees, are 
disousaed in Labor Relations §§ 9, 11, 
12,19. 

§4 2S(1>-22(144). 

Ruies relating to collective bargain- 
ing, lalx>r contracts, unfair labor prac- 
tices, etc,, are discussed in Labor Rela¬ 
tions § 148 et seq. 

§ 28(34). Puration and Termination 
of Authority of Repre- 
sentative 

pege 197 

19. K«n.—CJJS. eftcd in Uberal-NEA v. Board of 
Ed. orUaified Sch. D. No. 480, 505 P.2d 651, 658, 
211 Kaa. 219. 

21, Km,—C.J.S. dted in Uberal-NEA v. Board of 
Ed. orUaiiied Sch. D. No. 480,505 P.2d 651, 658, 
211 K«n. 219. 

§ 29. In (kneral 
LIbrary References 
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Tenn.—C.J.S. black letter sommary cited in Little v. 
Federal Container Corp., App., 452 S.W.2d 875, 
878. 

81. Not terminable at will 

111.—Stein V. Isse Koch & Co., Chicago, 112 N.E.2d 
491, 350 Ill.App. 171. 

82. U.S.—Alpem v. Hurwitz, C.AN.Y., 644 F.2d 
943. 

lowa—LaFontaine v. Developers & Builders, Inc., 156 
N.W.2d 651, 261 lowa 1177. 

La.—Ingram v. Kaiser Aluminum & Chemical Corp. 

(Graroercy Works), App., 323 So.2d 921. 

N.Y.—Yazujian v. J. Rich Steers, Inc., 89 N.Y.S.2d 
551, 195 Misc. 694—Whatham v. Precision Boring 
Co., 220 N.Y.S.2d 134. 

83. U.S.—Brekken v. Reader’s Digest SpeciaI Prod¬ 
ucts, Inc., C.A.ra., 353 F.2d 505. 

85. W.Va.—State ex rei. Lippert v. Sims, 103 S.E.2d 
533, 143 W.Va. 542. 

88. Ariz.—Phelps Dodge Corp. v. Brown, 540 P.2d 
651, 112 Ariz. 179. 

Kan.—CJA dted in Goodyear Tire & Rub. Co. v. 
Employment Sec. Bd. of Rev., 469 P.2d 263, 268, 
205 Kan. 279. 

Minn.—Anderson v. Twin City Rapid Transit Co., 84 
N.W.2d 593, 250 Minn. 167. 

Mo.—CJ.S. quoted in Irwin v. Globe-Democrat Pub. 
Co., 368 S.W.2d 452, 455, cert. den. 84 S.a 198, 
375 U.S. 908, 11 L.Ed.2d 147. 

Otfaer defloition 

Mo.—Irwin v. Globe-Democrat Pub. Co., 368 S.W.2d 
452, cert. den. 84 S.a 198, 375 U.S. 908, 11 
L.Ed.2d 147. 

Furlough defined 

Mo.—Bevins v, Haxris, 380 S.W.2d 345. 

§ 30. Expiration of Term 

89. U.S.—C.J.S. dted in Northrop v. Kirby, D.C. 
Ala., 454 F.Supp. 698, 701. 

Oa.—Nikas v. Hindley, 108 S.E.2d 98, 99 Ga.App. 194. 
111.—Katz V. Diabetes Ass’n of Greater Chicago, 333 
N.E.2d 293, 31 IU.App.3d 240. 
lowa—Kitchen v. Stockman Nat. Life Ins. Co., 192 
N.W.2d 796. 

N.Y.—Bradley v. New York University, 124 N.Y.S.2d 
238, afFd. 127 N.Y.S.2d 845, 283 App.Div. 671, 
rearg. and app. den. 128 N.Y.S.2d 553, 283 App. 
Div. 724, affd. 120 N.E.2d 828, 307 N.Y. 620, 
rearg. den. 121 N.E.2d 624, 307 N.Y. 802. 

Wash.—Mollett v. City of Tacoma, 337 P.2d 48, 53 
Wash.2d 729. 

90. U.S.—Stanton v, Ursh, C.A.Fla., 239 F.2d 104. 
lowa—Orkin Extenninating Co. (Arwell Division) v. 

Bumett, 146 N.W.2d 320. 

N.C.—Moye v. Eure, 204 S.E.2d 221, 21 N.C.App. 261, 
cert. den. 205 S.E2d 723. 285 N.C. 590. 
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91. La.—Carter v. Lanzetta, App., 185 So.2d 331, 
revd. on oth. grds. 193 So.2d 259, 249 La. 1098. 

95. Tenn.—McDade v. McDade. 325 S.W.2d 575, 45 
Tenn.App. 487, app. after remand 447 S.W.2d 22, 
60 Tenn.App. 333, app. after remand 447 S.W,2(i 
29. 60 TenmApp. 351. 

97, Miss.—Magnolia Miss Dress Co. v. Zom, 36 
So.2d 795, 204 Miss. 1. 

99. Cal.—Mannion v. Campbell Soup Co., 52 Cal. 

Rptr. 246, 243 C.A.2d 317. 

1. Cal.—Mannion v. Campbell Soup Co., 52 Cal.Rptr. 
246, 243 CA.2d 317. 

§ 31. Indefinite Term 
Library References 
Master and Servant 4»20. 

4, U.S.—N.L.R.B. V. Hoisting and Portable Engineers, 
Local No. 4 and Its Branches of Intem. Union of 
Operating Engineers, C.A., 456 F.2d 242—Hanna 


V. R.C.A. Service Co., D.C.Pa., 336 F.Supp. 62— 
Alonso V. Kaiser Aluminum & Chemical Corp., 
D.C.W.Va., 345 FSupp. 1356—Bishop v. Wood, 
D.C.N.C., 377 F.Supp. 501, affd., C.A., 498 F.2d 
1341, affd. 96 S.Ct. 2074, 426 U.S. 341, 48 
L.Ed.2d 684—CJJS. quoted at length in Witte v. 
Brasington, D.C.S.C, 125 F.Supp. 784, 787—Kav- 
anagh v. KLM Royal Dutch Airlines, D.C.IU., 566 
F.Supp. 242—C.J.S. cited in Stancil v. Mergen- 
thaler Linotype Co., D.C.Hawaii, 589 F.Supp. 78, 
83. 

Ala.—Summers v. Ralston Purina Co., 69 So.2d 858, 
260 Ala. 166—C.J.S. cited in Hinrichs v. Tranqui- 
laire Hospital, 352 So.2d 1130, 1131—CJ.S. cited 
in Johnson v. Gary, 443 So.2d 924, 926. 

Ariz.—Daniel v. Magma Copper Co, App., 620 P.2d 
699, 127 Aria. 320. 

Ark.-Miller v. Missouri Pac. Transp. Co., 283 S.W.2d 
158, 225 Ark. 475. 

Cal—Aronowicz v. Nalley’s, Inc., 106 Cal.Rptr. 424, 30 
C.A.3d 27. 

Colo.—Lampe v. Presbyterian Medical Center, 590 P.2d 
513, 41 Colo.App. 465. 

Conn.—Somers v. Cooley Chevrolet Co., 153 A.2d 426, 
146 Conn. 627. 

D.C.—Hauser v. Watson, Mun.App., 60 A.2d 698— 
Lyons v. Capital Transit Co., Mun.App. 62 A.2d 
312—Pfeffer v. Emst, Mun.App., 82 A.2d 763. 

Fla,—Critchlow v. WFC Mortg. Co., Inc., App., 315 
So.2d 483. 

Ga.—Eiliott V. Delta Air Lines, Inc., 156 S.E.2d 656, 
116 Ga,App. 36—Ely v. Stratoflex, Inc., 208 S.E.2d 
583, 132 Ga.App. 569—Shannon v. Huntley’s Jiffy 
Stores, Inc., 329 S.E.2d 208, 174 Ga.App. 125. 

Idaho—Jackson v. Minidoka Irrigation Dist., 563 P.2d 
54, 98 Idaho 330. 

111.—Atwood V. Curtiss Candy Co., 161 N.E.2d 355, 22 
Ill.App.2d 369. 

Ind.—Moere v. Review Bd. of Indiana Employment 
Sec Division, App., 406 N.E.2d 325. 

lowa—Drake v. Block, 74 N.W.2d 577, 247 lowa 517. 

Kan.—Lorson v. Falcon Coach, Inc., 522 P.2d 449, 214 
Kan. 670—C.J.S. cited in Allegri v. Providence-St. 
Margaret Health Center, 684 P.2d 1031, 1035, 9 
Kan.App. 659. 

Ky.—GambreI v. United Mine Workers of America, 
249 S.W,2d 158—Wilson v. Haughton, 266 S.W.2d 
115, 41 A.L.R.2d 950—Production Oil Co. v. John¬ 
son, 313 S.W.2d 411. 

La.—Hodges v. Decoteau, App., 314 So.2d 500, writ 
den., Sup., 320 So.2d 551. 

Md.—Chesapeake & Fotomac Tei. Co. of Baltimore 
City v. Murray, 84 A.2d 870, 198 Md. 526, 28 
A.L.R.2d 920. 

Mass,—Askinas v. Westinghouse Elee. Corp., 111 
N.E.2d 740, 330 Mass. 103. 

Minn.—Jimmerson v. Troy Seed Co., 53 N.W.2d 273— 
Cederstrand v. Lutheran Brotherhood, 117 N.W,2d 
213, 263 Minn. 520—Lundeen v. Cozy Cab Mfg. 
Co., 179 N.W.2d 73, 288 Minn. 98. 

Mo.—Forsyth v. Board of Trustees of Park College, 212 
S.W.2d 82, 240 Mo.App. 622—Smith v. Geo. H. 
Weyer, Inc., App., 224 S.W.2d 543—Williams v. 
Kansas City Public Service Co., 294 S.W.2d 36— 
Christy v. Petrus, 295 S.W.2d 122, 365 Mo. 1187— 
C.J.S. quoted at length in Morsinhoff v, DeLuxe 
Laundry & Dry Cleaning Co., 344 S.W.2d 639, 
642—Maddock v. Lewis, 386 S.W.2d 406, cert. 
den. 85 S.Ct. 1569, 381 U.S. 929, 14 L.Ed.2d 688. 

Mont.—Myhre v. Myhre, 554 P.2d 276, 170 Mont. 410. 

Neb.—Feola v. Valmont Industries, Inc., 304 N.W.2d 
377, 208 Neb. 527. 

N.H.—Monge v. Beebe Rubber Co., 316 A.2d 549, 114 
N.H. 130, 62 A.L.R.3d 264. 

N.J.—Schlenk v. Uhigh Valley R. Co., 62 A.2d 380, 1 
N.J. 131. 

N.M.—Bottijliso v. Hutchison Fruit Co., App., 635 P.2d 
992, 96 N.M. 789. 

N.Y.—Reale v. International Business Machines Corp., 
311 N.Y.S.2d 767, 34 A.D.2d 936, affd. 271 N.E2d 
565, 28 N.Y.2d 912, 322 N.Y.S.2d 735. 

N.C.-Long V. Gilliam, 94 S.E.2d 585, 244 N.C. 548- 
Wilkinson v. Erwin Mills, Inc., 108 S.E2d 673, 250 
N.C. 370—Wilson v. MoClenny, 136 S.E.2d 569, 
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262 N.C. 121, after remand, 152 S.E2d 529, 269 
N.C. 399—Stili V. Lance, 182 S.E.2d 403, 279 N C 
254. 

Ohio—Coey v. Burwell Nurseries, 206 N.E2d 577, 2 
Ohio App.2d 102 

Okl.—Sooner Broadcastmg Co. v. Grotkop, 280 P.2d 
457. 

Or.—Densen v. Edmunds, 537 P.2d 77, 272 Or. 345. 

Pa.—Goodfriend v. Diamond Chemical Co., 175 A 2d 
537, 196 Pa.Super. 319. 

R.I.—Lamoureux v. Burrillville Racing Ass’n, 161 A.2d 
213, 91 R.I. 94. 

Tenn.—McCall v. Oldenburg, 382 S.W.2d 537, 53 Tenn. 
App. 300—Garrison v. Lannom Mfg. Co, 402 

S.W.2d 462, 55 Tenn.App. 419—Little v. Federal 
Container Corp., 452 S.W.2d 875, 61 Tenn.App. 
26. 

Tex.—T.E. Moor & Co. v. Hardcastle, Civ.App., 421 
S.W.2d 126, err. ref. no rev. err—Sylvama Elee. 
Products, Inc. v. Curry, Civ.App., 479 S.W.2d 777, 
err. ref. no rev. err.—NHA, Inc. v. Jones, Civ. 
App., 500 S.W.2d 940, err. ref no rev. err. 

Utah—Crane Co. v. Dahle, 576 P.2d 870. 

VL—Jones V. Keogh, 409 A.2d 581, 137 Vt. 562. 

Va.—Plaskitt v. Black Diamond Trailer Co., 164 S.E.2d 
645, 209 Va. 460. 

Wash.—Springer v. Rosauer, 641 P.2d 1216, 31 Wash. 
App. 418. 

W.Va.—C.J.S. cited in Bell v. South Penn Natural Gas 
Co., 62 S.E.2d 285, 288,135 W.Va. 25-Resener v. 
Watts, Ritter & Co., 80 S.E. 839, 73 W.Va. 342, 51 
L.R.A.,N.S., 629—Wright v. Standard Ultramarine 
& Color Co., 90 S.E.2d 459, 141 W.Va. 368— 
C.J,S. cited in Shanholtz v. Monongahela Power 
Co., 270 S.E.2d 178, 181, 165 W.Va. 305. 

Wis.—Kovachik v. American Auto. Ass’n, 92 N.W.2d 
254, 5 Wis.2d 188. 

Wyo.—Lukens v. Goit, 430 P.2d 607. 

Employments within rule 

(3) Other employments. 

U.S.—Adler v. American Standard Corp., D.C.Md., 538 
F.Supp. 572, 

Mich.—Drummey v. Henry, 320 N.W.2d 309, 115 
Mich.App. 107, app. den., 330 N.W.2d 691, 417 
Mich. 895. 

N.J.—Jorgensen v. Pennsylvania R. Co., 138 A.2d 24, 
25 N.J. 541, 72 A.L.R.2d 1415. 

Tex.—Texas Emp. Ins. Ass’n v. Hale, Civ.App., 237 
S.W.2d 769, revd. on oth. grda. 239 S.W.2d 608, 
150 Tex. 215. 

Person hired as ‘^permanent replacements** for 
striking workers 

Qa.—Jacobs v. Georgia-Pacific Corp., 323 S.£.2d 238, 
172 Ga.App. 319. 

Intention of parties 

U.S.—Geib v. Alan Wood Steel Co., D.C.Pa., 419 
F.Supp. 1205. 

Kan.—Johnson v. National Beef Packing Co., 551 F.2d 
779, 220 Kan. 52. 

Pa.—Lubrecht v. Laurei Stripping Co., 127 A.2d 687, 
387 Pa. 393. 

Effect of collective bargalning contract 

U.S.—Tinnon v. Missouri Pac. R. Co., C.A.Ark., 282 
F.2d 773. 

N.H.—Cloutier v. Great Atlantic & Pac. Tea Co., 436 
A.2d 1140, 121 N.H. 915. 

Animosity of employer immaterial 

Cal.—Lesperance v. North Am. Aviation, Inc., 31 Cal. 
Rptr. 873, 217 C.A.2d 336. 

Employee acqnlrlng stock in employer 

Cal—Becket v. Welton Becket and Associates, 114 
Cal.Rptr. 531, 39 C.A.3d 815. 

Share option agreement 

U.S.—Motorola, Inc. v. Fairchild Camera & Instrument 
Corp., D.CAriz., 366 F.Supp. 1173. 

Oral contract where no provision as to term 

Ala.—Bates v. Jim Walter Resources, Inc., 418 So.2d 
903. 
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Exceptions to doctrine 

U.S.—Scholtes V. Signal Delivery Service, Inc, 548 
F.Supp. 487. 
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5, U.S.—Bakery and Confectionery Workers’ Intem. 
Union Local No. 492, v. National Biscuit Co., 
DCPa., 78 F.Supp, 517, affd., C.A, 177 F.2d 
684. 

Mo.—ACF Industries, Inc. v. Industnal Commission, 
320 S.W.2d 484—Carr v. Montgomery Ward & 
Co., 363 S.W.2d 571. 

6. U.S.—Tow v. Miners Memorial Hospital Ass’n, 
Inc., D.C.W.Va., 199 F.Supp 926, affd., C.A., 305 
F.2d 73—E.W. Bliss Co. v. Struthers-Dunn, Inc., 
C.A.Iowa, 408 F.2d 1108—Martinez v. Behring’s 
Beanngs Service, Inc., C.A.La., 501 F.2d 104— 
Percival v, General Motors Corp., C.A.Mo., 539 
F,2d 1126, applying Michigan law—Merkel v. Sco- 
vill, Inc., D.COhio, 570 F.Supp. 133. 

Ala.—C.J5, cited in Hinrichs v. Tranquilaire Hospital, 
352 So.2d 1130, 1131-CJjS. cited in Johnson v. 
Gary, 443 So.2d 924, 926. 

Ariz.—Larsen v. Motor Supply Co„ App., 573 P.2d 
907, 117 Ariz. 507. 

Ark.—C.J.S. cited in Griffin v. Erickson, 642 S.W.2d 
308, 310, 277 Ark. 433, 

Cal,—Roberts v. Western Pac. R. Co., 298 P.2d 120, 
142 C.A.2d 317, cert. den. 77 S.Ct. 237, 352 U.S. 
937, 1 L,Ed.2d 168—Mallard v. Boring, 6 Cal.Rptr. 
171, 182 C.A.2d 390-Mann v, Jacuzzi, 36 Cal. 
Rptr. 880, 224 C.A.2d 549—WUson v. Red Bluff 
Daily News, 46 Cal.Rptr. 591, 237 C.A.2d 87. 

D.C.—Washington v. Clark, 84 F.Supp. 964, affd. 182 
F.2d 375, 86 U.S.App.DC. 343, affd. 71 S.Ct. 795, 
341 U.S. 923, 95 LEd. 1356. 

Fla.—Russell & Axon v. Handshoe, App., 176 So.2d 
909. 

Ga.-Clark v. Prentice-Hall, Inc., 233 S.E.2d 496, 141 
Ga.App. 419. 

Ill.-Umest v. Forged Tooth Gear Co., 243 N.E.2d 596, 
102 Ill.App.2d 178. 

Ind.-Martin v. Platt, 386 N.E.2d 1026, 179 Ind.App. 
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lowa—Harper v. Cedar Rapids Television Co., Inc., 244 
N.W.2d 782. 

La.—Baker v. Union Tank^Car Co., App., 140 So.2d 
397—Gamer v, Louisiana State Bd. of Ed., App., 
277 So.2d 492, writ den., Sup., 279 So.2d 696. 

Mass,—Fortune v. National Cash Register Co., 364 
N.E.2d 1251, 373 Mass. 96. 

Mich,—Carry v. Consumers Power Co., 235 N.W.2d 
765, 64 Mich.App. 292. 

Miss.—Kelly v. Mississippi Valley Gas Co., 397 So.2d 
874, 32 A,L.R. 4th 1214. 

Mo.->Quinn v. Buchanan, 298 S.W.2d 413—Morsink- 
hoff V. DeLuxe Laundry & Dry Cleaning Co., 
App., 344 S.W.2d 639—Smith v. Arthur C. Baue 
Funeral Home, 370 S.W.2d 249—Maxey v. General 
Elee. Co., App., 382 S.W.2d 67—^Howe v. St. Louis 
Union Trust Co., 392 S.W.2d 625. 

N.J.-Picchowski v. Matarese, 148 A.2d 872, 54 N.J.Su- 
per. 333-Hindle v. Morrison, 223 A.2d 193, 92 
N.J.Super. 75. 

N.Y,—Harris v. Home Indem. Co., 185 J^.Y.S.2d 287, 
16 Misc.2d 702—Weiss v. Opportumties for Cort- 
land County, Inc., 337 N.Y.S.2d 409, 40 A.D.2d 
45—Williams v. Byron, 359 N.Y.S.2d 140, 78 
Misc.2d 873. 

N.C.—Howell V. Commercial Credit Corp., 78 S.E.2d 
146, 238 N.C. 442. 

N.D.—Sand v. Queen City Packing Co., 108 N.W.2d 
448. 

Tex,—Texas Emp. Ins. Ass’n v, Hale, Civ.App., 237 
S.W.2d 769, revd. on oth. grds. 239 S.W.2d 608, 
150 Tex. 215—Scruggs v. George A. Hormel & 
Co., av.App., 464 S.W.2d 730, err. ref no rev. err. 

Wash.—Krystad v. Lau, 400 P.2d 72, 65 Wash.2d 
827—Webster v. Schauble, 400 P.2d 292, 65 
Wash.2d 849. 

W.Va,—C.J.S. cited in Wright v. Standard Ultramarine 
& Color Co., 90 S.E.S.E.2d 459, 468, 141 W.Va. 
368. 


Wis.—Smith V. Beloit Corp., 162 N.W.2d 585, 40 
Wis2d 550—Goff v. Massachusetts Protective 
Ass’n Inc., of Worcester, Mass., 176 N.W.2d 576, 
46 Wis.2d 712. 

Right to discharge as limited by statute, public policy 
or other considerations see infra § 42. 

Cause of action for wrongful discharge of employee at 
will see infra § 48. 

7. U.S.—Hanson v. Chicago, B. & Q.R. Co., C.A. 

Wis., 282 F.2d 758, cert. den. 81 S.Q. 813, 365 
U.S. 850, 5 L.Ed.2d 814—Union News Co. v. 
Hildreth, C.A.Mich., 295 F.2d 658. 

Ala.—C.J.S. cited in Johnson v. Gary, 443 So.2d 924, 
926. 

ni.-Long V. Illinois Cent. R. Co., App., 176 N.E.2d 
812, 32 IU.App.2d 103, cert. den 82 S.Ct. 948, 369 
U.S. 858, 8 L.Ed.2d 17, reh. den. 82 S.Ct. 1248, 370 
U.S 906, 8 L.Ed.2d 402. 

Kan.—Mildfelt v. Lair, 561 P.2d 805, 221 Kan. 557. 
Mich.—^Toussaint v. Blue Cross & Blue Shield of Michi¬ 
gan, 292 N.W.2d 880, 408 Mich 579. 

N.J.—English v. College of Medicine and Dentistry of 
New Jersey, 372 A.2d 295, 73 N.J. 20—CJ.S. cited 
in Pierce v. Ortho Pharmaccutical Corp., 417 A.2d 
505, 520, 84 N.J. 58, 12 A.L.R. 4th 520. 

N.M.—Jones v. International Union of Operating Engi- 
neers, 383 P.2d 571, 72 N.M. 322. 

N.Y.—Wemham v. Moore, 432 N.Y.S.2d 711, 77 
A.D.2d 262. 

Pa.—Lubrecht v Laurei Stnpping Co., 42 Luz.L.Reg. 
203. 

Tex.—Lone Star Cotton Mills v. Thomas, Civ.App., 227 
S.W.2d 300. 

Termination not limited by contract 
U.S.—Entis V. Atlantic Wire & Cable Corp., C.A.N.Y., 
335 F.2d 759. 

Mass.—Maddaloni v. Western Mass. Bus Lines, Inc., 
438 N.E.2d 351, 386 Mass. 877. 

Mo.—Eib V. Federal Reserve Bank of Kansas City, 
App., 633 S.W.2d 432. 

Reasonable period 

U.S.—Mayerson v. Washington Mfg. Co., D.C.Pa., 58 
F.R.D. 377. 

Provision constnied 

Fla.—Treasure Lake of Georgia, Inc. v. Harold Miller 
Marketcer, Inc., App., 358 So.2d 111. 

Absent ciear and prominent disclaim- 
er, an implied promise in an employ- 
ment manual that an employee will be 
fired only for cause was enforceable 
against an employer even where em- 
ployment is for an indefinite term and 
would otherwise be terminable at 
will.’' 

7.5 NJ.—WooUey v. Hoffinann-La Roche, Inc., 491 
A.2d 1257, 99 N.J. 284, mod. on oth. grds. 499 
A.2d 515, 101 N.J. 10. 

8. U.S.—Pearson v. Youngstown Sheet & Tube Co., 

C.A.Ind., 332 F.2d 439, cert. den. 85 S.Ct. 262, 
379 U.S. 914, 13 L.Ed.2d 185. 

Ala.—Summers v. Ralston Purina Co., 69 So.2d 858, 
260 Ala. 166. 

Ga.—Snyder v. Savannah Union Station Co., 70 S.E.2d 
382, 85 Ga.App. 851—Darllngton Corp. v. Evans, 
76 S.E.2d 72, 88 Ga.App. 84. 

Ky,—Gambrel v. United Mine Workers of America, 
supra, n. 4. 

N.Y.—Winslow v. Roberts Numbering Mjach. Co., 183 
N.Y.S.2d 817, 17 Misc.2d 18, motion den. 200 

N. Y.S.2d 320, 10 A.D,2d 608, app. disra. condi- 
tionally 200 N.Y.S.2d 320, 10 A.D.2d 608. 

Ohio—Henkel v. Educational Research Council of 
America, 344 N.E.2d 118, 45 Ohio St.2d 249, 74 

O. 0.2d 415. 

Okl.—Singh v. Cities Service OU Co., 554 P.2d 1367, 93 
A.L.R.3d 654. 

Pa.—Polk v. Steel Workers Organizing Committee, 62 
A.2d 850. 360 Pa. 631. 

Tex.—Dallas Hotel Co. v. Lackey, supra, n. 4. 
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Wash.—Davidson v. Mackall-Paine Veneer Co., 271 P. 
87S, 149 Wash. 685—Rohda v. Boen. 276 P.2d 586, 
45 Wash.2d 553, 

W.Va.—CJ,$, dtcd in Wright v. Standard Ultramarine 
& Color Co., 90 S.E2d 459, 468, 141 W.Va. 368. 
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9. Fla.—CJ5. dtcd in Sher v. Shower Door Co. of 
America, Limited, App., 197 So.2d 333, 334. 

Pa.—Westlake v. Perfection Plastic Engineering Co., 79 
Pa.Dist. & Co. 126. 

10. N.C.—Tuttlc V. Kemcrsville Lumber Co., 139 
S.E2d 249, 263 N.C. 216. 

11. U.S.—Davis V. Guy F. Atkinson Co., C.A.Cal., 
222 F.2d 824. 

Fla.—DcMarco v. Publix Super Markcts, Inc., App., 
360 So.2d 134, aiTd., Sup., 384 So.2d 1253. 

Midi.—Schwartz v. Michigan Sugar Co., 308 N.W.2d 
459, 106 Mich.App. 471. 

12« Ala.—Martin v. Tapley, 360 So.2d 708. 

Ga.—^McClure v. Leasco Computer, Inc., 216 S.E.2d 
689, 134 Ga.App. 871. 

Ky.—LouisvUle Cycle & Supply Co., Inc. v. Baach, 535 
S.W.2d 230. 

Mass.—Siles v. Travenol Laboratories, Inc., 433 N.E.2d 
103, 13 Mass.App. 354, review den. 440 N.E.2d 
1176, 386 Mass. 1103. 

Pa.—Yaindl v. Ingersbil-Rand Co. Standard Pump- 
Aldrich Division, 422 A.2d 611, 281 Fa.Super. 560. 

Tex.—Krueger, Hutchinson and Overton Ginic v. Lew- 
is, Civ.App., 266 S.W.2d 885, affd., 269 S.W.2d 
798, 153 Tex, 363. 

An exception exists. under the nile, 
stated in Customs and Usages & 19 i, 
that customs as to the term of hiring 
have been recognized.*^' 

12,1* Wash.—^Rohda v. Boen, supra* n. 8. 

13. U.S.—Maple Island Farm, Inc. v. Bitterling, C.A. 
Minn., 209 F.2d 867, cert. den. 75 S.Ct. 123 348 
U.S. 882* 99 L.Ed. 694. reh. den. 75 S.a. 290, 348 
U.S. 921,99 L.Ed. 722—Meadows v. Radio Indus¬ 
tries, C.A.ni., 222 P.2d 347—Hablas v. Armour & 
Co., CA.N.D., 270 F.2d 71, stating IllinoU law— 
Hanson v. Chicago, B. & Q.R. Co., C.A.Wis., 282 
F.2d 758, cert. den. 81 S.Ct. 813, 365 U.S. 850, 5 
L.Ed.2d 814. 

Cal.—Shannon v. Gvil Service Emp. Ins. Union, 337 
P.2d 136, 169 C.A.2d 79—Gressley v. Williams, 14 
Cal.Rptr. 496,193 C.A.2d 636—Drzewiecld v. H & 
R Bloek, Inc., 101 Cal.Rptr. 169, 24 C.A.3d 695. 

Conn.—Carter v. Bartek. 114 A.2d 923, 142 Conn. 448. 

Fla.—Russell & Axon v. Handshoe, App., 176 So.2d 
909. 

Oa.—Alterman Foods, Inc. v. Ingram, 282 $.£.2d 186* 
158 G8.App. 715. 

lowa—Hanson v. Central Show Printing Co., 130 
N.W.2d 654, 256 lowa 1221—Stauter v. Walnut 
Qrove Products, 188 N.W.2d 305. 

Kan.—Johnson v. National Beef PBCking Co., 551 P.2d 
779, 220 Kan. 52. 

Mich.—Salisbury v. McLouth Steel Corp., 287 N.W.2d 
195, 93 Mich.App. 248. 

Minn.—^Degen v. Investors Diversified Services, Inc., 
110 N.W.2d 863, 260 Minn. 424. 

Neb.—Mau v. Omaha Nat. Bank, 299 N.W.2d 147, 207 
Neb. 308. 

NJ.—ShiddeU v. Electro Rust-Proofmg Corp. (N.J.), 
112 A.2d 290, 34 NJ.Super. 278. 

S.C.—Hudson v. Zenith Engraving Co., Inc., 259 S.E2d 
812, 273 S.C. 766. 

N.C—Howdl V. Commerdal Credit Corp., supra, n. 
6—CJS. qaoted at Iragth in Tuttle v. Kemersville 
Lumber Co.* 139 S.E2d 249, 251, 263 N.C. 216. 

S.C-Orsini v. Trojan Steel Corp., 64 S.E.2d 878, 219 
S.C. 272—Oainey v. Coker*s Pedigreed Seed Co., 
87 S.E.2d 486, 227 S.C 200. 

Wis.-Smith V. Bdoit Corp., 162 N.W.2d 585, 40 
Wis.2d 350. 

14. U.S.—Fibreboard Products, Inc. v. Townscnd, 
CA.Cal., 202 F.2d 180. 


Anz,—Horizon Corp. v. Weinberg, 531 P.2d 1153, 23 
Anz.App. 215. 

Conn.—Fisher v. Jackson, 118 A.2d 316, 142 Conn. 
734. 

N.M.—Garza v. United Chfld Care, Inc., App., 536 
P.2d 1086, 88 N.M. 30. 

15. U.S.—An-Ti Chai v. Michigan Technological Uni- 
versity, D.CMich., 493 F.Supp. 1137. 

Ga.—American Standard, Inc. v. J«see, 258 S.E.2d 240, 
150 Ga.App. 663. 

La.—Griffith v. SoUay Foundation Drilling, Inc., App., 
373 So.2d 979. 

N.M.—Gonzales v. United Southwest Nat. Bank of 
Santa Fe, 602 P.2d 619, 93 N.M. 522. 

Mich.—Milhgan v. Union Corp., 274 N.W.2d 10, 87 
Mich.App. 179. 

18. lowa—Hanson v. Central Show Printing Co., 130 
N.W,2d 654, 256 lowa 1221. 

19. U.S.—Sartin v. City of Columbus Utilities Com- 
mission, D.C.Miss., 421 F.Supp. 393, affd., CA., 
573 F.2d 84—CJS. dted in Stancil v. Mergen- 
thaler Linotype Co., D.C.Hawaii, 589 F.Supp. 78, 
83. 

S.C.—Orsini v. Trojan Steel Corp., supra, n. 13. 

W.Va,—CJS. dted in Wright v. Standard Ultramarine 
& Color Co., 90 S.E.2d 459, 467, 141 W.Va. 368. 

20. U.S.—Fibreboard Products, Inc. v. Townsend, su¬ 
pra* n. 14. 

Fla.—Chatelier v. RoIx»:tson, App., 118 So.2d 241. 

lowa—Stauter v. Walnut Grove Products, 188 N.W.2d 
305. 

Minn.—Bussard v. College of St. Thomas, Inc., 200 
N.W.2d 155, 294 Minn. 215, 

Mo.—Lopp V. Peerless Serum Co., 382 S.W.2d 620. 

Pa.—Lubrecht v. Laurei Stripping Co., supra, n. 7. 

Wash.—Roberts v. Atlantic Richfidd Co., 568 P.2d 764, 
88 Wash.2d 887. 

Additional consideratioii not shown 

(4) Other cases. 

Mich.-MiUigan v. Union Corp., 274 N.W.2d 10, 87 
Mich.App. 179, 

N.C.-Burkhimer v. Gealy, 250 S.E2d 678* 39 N.C. 
App. 450, cert. den*. 254 S.E.2d 918, 297 N.C. 298. 

S.C—Orsini v. Trojan Steel. Corp., supra, n. 13. 
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22. U.S.—Pred v. Board of Public Instruction of Dade 
County, FU., CA.Fla., 415 F.2d 851. 

Kan.—Sullivan v. Sproule, 269 P.2d 1015, 176 Kan. 
274. 

Contract construed 

Wis.—Klug V. FUmbeau PUsties Corp. (Flambeau 
Prods. Corp.), 214 N.W.2d 281, 62 Wis.2d 141. 

24, Cal.—Rabago-Alvarez v. Dart Industries, Inc., 
127 Cal.Rptr. 222, 55 CA.3d 91. 

25, U.S.—MeCrath v. Zenith Radio Corp., C.A.I11., 
651 F.2d 458, cert. den. 102 S.Ct. 136, 454 U S. 
835, 70 LEd.2d 114. 

27, Cal.—Babago-Alvarez v. Dart Industries, Inc., 
127 Cal.Rptr. 222, 55 C,A.3d 91. 

Mass.—Maddaloni v. Western Mass. Bus Lines, Inc., 
422 N.E.2d 1379, 12 Mass.App. 236, app. dedded 
438 N.E2d 351, 386 Mass. 877. 

Good faith required 

U.S.—Zimmer v. Wells Management Corp., D.C.N.Y., 
348 F.Supp. 540. 

28, U.S.—Shaitdman Vk Phoenix Mut. Life Ins. Co., 
D.C.N.Y., 517 F.Supp. 21. 

D.C—Taylor v. Greenway Restaurant, Inc., Mun.App., 
173 A.2d 211. 

Mont—Gates v. Life of Montana Ins. Co., 638 P.2d 
1063, 196 Mont. 178, app. after remand 668 P.2d 
213. 

N.Y.-Grozek v. Ragu Fbods, Inc., 406 N.Y.S.2d 213, 
63 A.D.2d 858. 

Tex.—Texas Emp. Ass’n v. Hale, Civ.App., 237 S.W.2d 
769, revd. on oth. grds. 239 S.W.2d 608, 150 Tex. 
215. 


Legal question 

Mich.—Boyd v. Chrysler Corp., 190 N.W.2d 272, 33 
Mich.App. 650. 

29. U.S.—Griffith v. Electrolux Corp., D.C.Va., 454 
F.Supp. 29. 

30. U.S.—Entis V. Atlantic Wire & Cable Corp., C.A. 
N.Y., 335 F.2d 759. 

N.J.—ShiddeU v. Electro Rust-Proofing Corp. (N.J.), 
supra, n. 13. 

31. Severance pay in lieu of notice 

N.y.—^Bravin v. Fashion Week, Inc., 342 N.Y.S.2d 971, 
73 Misc.2d 974, mod. on oth. grds. 348 N.Y.S.2d 
681, 75 Misc.2d 753. 

§ 32. Termination under Provisions 
of Contract 

Library References 
Master and Servant 
Modem Legal Forms Ch. 46, 
Motion Pictures. 

32. U.S.—Beeler v. Chicago, R.L & R. Ry. Co., supra, 
n. 4 —Olsen v. Arabian Am. Oil Co., C.A.N.Y., 
194 F.2d 477, foll. 194 F.2d 479, cert. den. 73 
S.a. 12, two cases, 344 U.S. 817, 97 L.Ed. 636— 
Spencer v. General Elee. Co., C.A.Mo., 243 F.2d 
934. 

Cal.—Bishop v. KeUey, 224 P.2d 814, 100 Cal.App.2d 
775. 

Fla.—Division No. 1344 of Amalgamated Ass*n of St. 
Eec. Ry., and Motor Coach Emp. of America v. 
Tampa Elee. Co., 47 So.2d 13. 

Ga.—Snyder v. Savannah Union Station Co., supra, n. 

8 . 

IU.—SabeUi v. Curtis 1000, Inc., 335 N.E2d 538, 31 
Hl.App.3d 1030. 

Ind.—Standard Oil Co. v. Review Bd. of Ind. Employ- 
ment Sec. Division, 88 N.E2d 567, 119 Ind.App. 
576—CJ.S. dted in Rochester Capital Leasing 
Corp. v. McCracken, 295 N.E.2d 375, 378, 156 
Ind.App. 128. 

Ky.—Jackson v. International Union of Operating Engi- 
neers, 211 S.W.2d 138, 307 Ky. 485. 

Mass.—Dickson v. Riverside Iron Works, Inc,, App., 
372 N.E.2d 1302, 6 Mass.App. 53. 

Mich.—Toussaint v. Blue Cross & Blue Shield of Michi¬ 
gan, 292 N.W.2d 880, 408 Mich. 579. 

NJ.—Walker v. Pennsylvania-Rcading Seashore Lines, 
61 A.2d 453, 142 N.J.Eq. 588. 

N.Y.—Reiss v, Arabian Am. OU Co., 109 N.Y.S.2d 625, 
279 App.Div. 805, motion den. 107 N.E2d 167, 
304 N.Y. 644, affd. 110 N.E2d 888, 304 N.Y. 953. 

N.C.—Rhodes v. Board of Educ, of Person County 
School Administrative Unit, 293 S.E2d 295, 58 
N.CApp. 130, review den., 295 S.E2d 479, 306 
N.C. 744, 

Pa.-OTarreU v. Steel Qty Piping Co., 403 A.2d 1319, 
266 Pa.Super. 219. 

R.I.—Armfield v. Frank N. McQure, Inc,, 75 A.2d 
196, 77 R.L 390. 

Wash.-Edgar v. State, 595 P.2d 534, 92 Wash.2d 217, 
cert. den. 100 S.a. 1026, 444 U.S. 1077, 62 
L.Ed.2d 760. 

Mutuality of termination provision 

(2) Other matters. 

U.S.—Murray v. Kaiser Aluminum & Chemical Corp., 
D.CW.Va., 591 F.Supp. 1550, affd. 767 F.2d 912. 

Provisions held not to justif^y termination 

(2) Cal.—Nattini v. Dewey, 216 P.2d 46, 96 Cal. 

App.2d 545. 

Miss.—Masonite Corp. v. Handshoe, 44 So.2d 41, 208 
Miss. 166. 

Mo.—Leick v. Missouri Plating Co., 211 S.W.2d 77,240 
Mo.App. 565. 

Pa.—Aldrich v. Geahry* 80 A.2d 59, 367 Pa. 252. 

Exeentory agreements 

N.Y.—Joy V. Heidrick & Struggles, Inc., 403 N.Y.S.2d 
613, 93 Misc.2d 818. 
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34. N.Y.—Yazujian v. J. Rich Steers, Inc., supra, n. 4. 

35. Fla.—Critchlow v. WFC Mortg. Co., Inc., App., 
3IS So.2d 483. 

Ga.—Wood V. Metropolitan Atlanu Girls’ Club, Inc., 
233 S.E.2d 862, 141 Ga.App. 473. 
lowa—Allen v. Highway Equipment Co., 239 N.W.2d 
135. 

N.Y.—Uskey v. Ruhel Corp., 100 N.Y.S.2d 877, 277 
App.Div. 1119, rearg. den. 102 N.Y.S.2d 458, 278 
App.Div. 577, affd. 100 N.E.2d 140, 303 N.Y. 
69—Johnson v. Cheney Bros., 102 N.Y.S.2d 302, 

278 App.Div. 656. 

N.C.—Hudson v. Atlantic Coast Line R. Co., 89 S.E.2d 
441, 242 N.C. 650, cert. den. 76 S.Ct. 844,351 U.S. 
949, 100 L.Ed. 1473. 

38. U.S.—Brooks v. Chicago, R.I. & P.R. Co., C.A 
lowa, 177 F.2d 385. 

39. U.S.—Olsen v. Arabian Am. Oil Co., supra, n. 32. 

41. Fla.—Edwards v. Doherty, 74 So.2d 686—Pad- 
dock V. Bay Concrete Industries, Inc., App., 154 
So.2d 313. 

Md.—C.J.S. cited in Volos, Ltd. v. Sotera, 286 A.2d 

101, 110, 264 Md. 155-Chai Management. Inc. v. 
Leibowitz, 439 A.2d 34, 50 Md.App. 504. 

42. U.S.—Colgate-Palmolive Co. v. Tullos, C.A.Ga., 
219 F.2d 617—Gunther v. San Diego & A.E. Ry. 
Co., D.CCal., 198 F.Supp. 402. 

Fla.—Edwards v. Doherty, supra, n. 41—Paddock v. 

Bay Concrete Industries, Inc., App., 154 So.2d 313. 
N.Y.—Reiss v. Arabian Am. OU Co., 109 N.Y.S.2d 625, 

279 App.Div. 805, motion den. 107 N.E.2d 167, 
304 N.Y. 644, affd. 110 N.E.2d 888, 304 N.Y. 953. 

44. Cal.—Nattini v. Dewey, supra, n. 31 
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50. N.Y.—Willow V. New York State Elee. & Gas 
Corp., 194 N.Y.S.2d 572, 9 A.D.2d 999. 

Arbitration agreement construed 
N.Y.—Twentieth Century-Fox Film Corp. v. Screen 
■Publicists’ Guild, Local No. 114, U.O.P.W.A., 
C.I.O., 78 N.Y.S.2d 178, 17 Misc2d 233. 

Flndiiig held concliuiTe 

N.Y.-Staklinski v. Pyramid Elee. Co., 172 N.Y.S.2d 
224, 10 Misc.2d 706, affd. 180 N.Y.S.2d 20, 6 
A.D.2d 565, affd. 188 N.Y.S.2d 541, 6 N.Y.2d 159, 
160 N.E.2d 78. 

Power of ari)itrator 

N.Y.-Staklinski v. Pyramid Elee. Co., 172 N.Y.S.2d 
224, 10 Misc.2d 706, affd. 180 N.Y.S.2d 20, 6 
A.D.2d 565, affd. 188 N.Y.S.2d 541, 6 N.Y.2d 159, 
160 N.E2d 78. 

Qnestion of Uet and law for arbitrator 

N.Y.—Friedstrass Co. v. Livingston, 185 N.Y.S.2d 39, 
16 Mi8C.2d 121, affd. 187 N.Y.S.2d 977, 8 A,D.2d 
612, 780. 

Aaient fbr arbitration held not proyided 
N.Y.—Application of Drachman & Co.. 195 N.Y.S.2d 
399, 20 Mi8c.2d 912. 

52. Cal.—Crillo v. Curtola, 204 P.2d 941, 91 Cal 
App.2d 263. 

Fla.—Paddock v. Bay Concrete Industries, Inc., App., 
154 So.2d 313. 

Md.-Ferris v. PoUnsky, 59 A.2d 749, 191 Md. 79. 
53« Fla.—Edwards v. Doherty, 74 So.2d 686—Pad¬ 
dock V. Bay Concrete Industries, Inc., App., 154 
So.2d 313. 

N.Y.—Brill V, Brenner, 308 N.Y.S.2d 218, 62 Misc.2d 

102 . 

Or.—CJ.S. dted in Johnson v. School District No. 12, 
WaUowa County, 312 P.2d 591, 594, 210 Or. 585. 
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64. Ala.-Shelton v. Shelton, 192 So. 55, 238 Ala. 
489. 

Md—CJS. dted ia Volos, Ltd. v. Sotera, 286 A.2d 
101, na 264 Md 155. 

N.M.—dem v, Bowman Lumber Co., App., 495 P.2d 
1106, 83 N.M. 659. 
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Tex.—Dallas Hotel Co. v. Lackey, supra, n. 4—C.JJS. 
cited in Hardison v. A. H. Belo Corp., Civ.App., 
247 S.W.2d 167, 168—Krec Institute of Electroly- 
sis, Inc. V. Fageros, Civ.App., 478 S.W.2d 569. 
Dissatisfaction held shown 
Tex.—Coker v. Wesco Materials Corp., Civ.App., 368 
S.W.2d 883. 

Real or substantial gronnd for dissatisfaction 
unnecessary 

Fla.—Edwards v. Doherty, supra, n. 53—Paddock v. 

Bay Concrete Industries, Inc., App., 154 So.2d 313. 
72. U.S.—Klekamp v. Blaw-Knox Co., D.C.Cal., 179 
F.Supp. 328—Westchester Plastics of Ohio, Inc. v. 
N.LR.B., C.A.Ohio, 401 F.2d 903—Raynor v. 
Burroughs Corp., D.CVa., 294 F.Supp. 238. 
Ariz.—CJ.S. cited in Therrao-Kinetic Corporation v. 

Allen, 493 P.2d 508, 512, 16 Ariz-App. 341. 
Colo.—Gulick v. A. Robert Strawn & Associates, Inc., 
App., 477 P.2d 489. 

Ga.—Kingsbury v. Exxon Co., U.S.A., 220 S.E.2d 481, 
136 Ga.App. 146. 

Miim.—Fischer v. Pinske, 243 N.W.2d 733, 309 Minn. 

202 . 

N.J.-Coyle v. Erie R. Co.. 63 A.2d 702, 1 N.J. 350. 
Ohio-Edwards v. Steel, 160 N.E.2d 18, 110 Ohio St. 
177. 

Okl.—Van Hom Drug Co. v. Noland, 323 P.2d 366. 
Tenn.—Ring v. Jehl, 421 S.W.2<i 375, 57 Tcnn.App. 
557. 

Tex.—Parker v. Slayter, Civ.App., 238 S.W.2d 814, err. 
ref. no rev. err. 

Wis.—Kovachik v. American Auto. Ass’n, 92 N.W.2d 
254, 5 Wis.2d 188. 

U.S.—Mozier v. Board of Ed. of Cherry HUI Tp., 
Camden County, 450 F.Supp. 742. 
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76. U.S.—In re Petroleum Caniers Co., D.C.Minn., 
121 F.Supp. 520— Holt v. Seversky Electronatom 
' Corp., C.A.N.Y., 452 F.2d 31. 

Ariz.—Therrao-Kinetic Corp. v. Allen, 493 P.2d 508, 
16 Ariz.App. 341. 

N.Y.-Feinsod v. Freidberg, 155 N.Y.S.2d 190. 
Payment of wages 
(3) Additional statements. 

U.S.—Raynor v. Burroughs Corp., D.CVa., 294 
F.Supp. 238. 

77* U.S.—Howard v. Thompson, D.C.Mo., 72 
F.Supp. 695, affd. in part and revd. in part on oth. 
grds., C.A., 191 F.2d 442, affd. 72 S.Ct. 1022, 343 
U.S. 768, 96 LEd 1283. 

84. Waiver held shown 
La.—Tillman v. New Orleans Saints Football Club, 
App., 265 So,2d 284, 57 A.L.R.3d 251. 

Minn,-Edelstein v. Duluth, M. & I.R. Ry. Co., 31 
N.W.2d 465, 225 Minn. 508. 

N.Y.-Dunn v. Mack Motor Tnick Corp., 120 N.Y. 
S.2d 719. 

Tex.—Allen v, Dempster Mill Mfg. Co., Civ App., 402 
S.W.2d 809, err. ref. no rev. err. 

§ 33. Termination by Mutual Agree¬ 
ment 

Library References 
Master and Servant ^22. 

88, Ind.—CJ.S. dted in Rochester Capital Leasing 
Corp. v. McCracken, 295 N.E2d 375, 378, 156 
Ind.App. 128. 

Pa.^ordan v, Sun Life Assur. Co. of Canada, 77 A.2d 
631, 366 Pa. 495-^tudio of Elegance v. MeCut- 
cheon, 112 P.LJ. 421. 

Tex.—Mutual Life Ins. Co. of New York v. Presby- 
terian Hospital of Dallas, Civ.App., 503 S.W.id 
870, err. ref. no rev. err. 

Mo.—Mullin V. St. Lpuis-San Francisco Ry. Co., App., 
254 S.W.2d 438. 

Consent 

(2) “Retjrement” includes some consent on the part 
of the employee. 


Ohio—International Ass’n of Machinists v. Electnc 
Vacuum Geaner Division, General Elee. Co., 136 
N.E2d 167. 

“Forced resignation” and ^oluntaxy termi¬ 
nation** not synonymous 

U.S.—Fredericks v. Georgia-Pacific Corp., D.C.Pa., 
331 F.Supp. 422, dism., CA., 474 F.2d 1338. 
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95. Tenn.—Balderacchi v. Ruth, 256 S.W.2d 390, 36 
Terni.App. 421. 

96. Tenn.—Akers v. J. B. Sedberry, Inc., App., 286 
S.W.2d 617, 39 Tenn.App. 633. 

Acceptance unnecessary 

Ga.—Young v. Minton, 176 S.E. 662, 49 Ga.App. 545. 

§ 34. Change in Business of Master 

4, U.S.—Flintkote Co. v. TextUc Workers Union of 
America, D.C.N.J., 243 F.Supp. 205—Donovan v. 
UMIC, Inc.. D.C.N.Y., 580 F.Supp. 1455. 

Lifetime employment contract 

U.S.—Phillips V. Amoco Oil Co.. D.C.Ala., 614 F.Supp. 
694. 
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6. Cal—CJ.S. cited in O. Miller Associates v, GCA 
Corp., 138 CalRptr. 437, 441, 69 C.A3d 966. 

22. Del—Martin v. Star Pub. Co., 126 A.2d 238, 11 
Terry 181. 

§ 37. Death or Disability of Master 
Library References 
Corbin on Contracts § 1335. 
page 422 

41. Cal.—Henigson v. Bank of America Trust & Sav. 
Ass’n, 195 P.2d 777, 32 Cal.2d 240. 

Mo.—C,J.S. dted in Brunner v. Gorley, App,, 227 
S.W.2d 81, 85. 

Mont—Heintz v, Vestal, 605 P.2d 606, 185 Mont. 233. 

N.Y.-Minevitch v. Puleo, 193 N.Y.S.2d 833,9 A.D.2d 
285. 
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42. Cal.—Famon v. Cole, 66 Cal.Rptr. 673, 259 
C.A.2d 855. 

N.Y.—Mineviteh v. Puleo, 193 N.Y.S.2d 833,9 A.D.2d 
285. 

§ 38. Death or Disability of Servant 
Library References 
Corbin on Contracts § 1335. 

47. U.S.—McKinney v. National Dairy Council, D.C. 
Mass., 491 F.Supp. 1108. 

Cal.-Rench v. WatsonviUe Meat Co., 292 P.2d 85, 138 
C.A.2d 482. 

Ind.—Jones v. Servel, Inc., 186 N.E.2d 689, 135 Ind 
App. 171. 

Mass.—Nutting v. Kneeland, 105 N.E2d 199, 328 
Mass. 497—Kowal v. Sportswear by Revere, Inc., 
222 N.E,2d 778, 351 Mass. 541. 

N.Y.-Minevitch v. Puleo, 193 N.Y.S.2d 833, 9 A.D.2d 
285—Kipe v. U.S. Banknote Corp., 284 N.Y.S.2d 
745, 55 Misc.2d 245, affd. 285 N.Y.S.2d 262, 28 
A.D.2d 1209. 

N.C.—C.J.S. quoted at length in Haynes v. Winston- 
Salem Southbound Railway Co., 113 S.E2d 906, 
•911, 252 N.C. 391. 

Pa.—C.J.S. quoted at length In Powell v, Retirement 
Bd. of Allegheny County, 246 A.2d 110, 113. 4.31 
Pa. 396. 

Tex.—Nutt V. Members Mut. Ins. Co., Qv.App., 474 
S.W.2d 575, err. ref. no rev. err. 

Va.-Hickman v. Mdson, .107 S.E2d 387, 200 Va. 693. 

Wash.—CJJS. dted in Wong v. Boeing Co., 613 P.2d 
788, 791, 26 Wash.App. 557. 
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Contnct proTiding for condnuance during ill- 
ness 

N.Y.—Van Werth v. Twentieth Century Fox Film 
Corp., 182 N.Y.S.2d 157, 16 Misc.2d 870, affd. 196 
N.Y.S.2d 563, 9 A.D.2d 931, app. den. 197 N.Y. 
S.2d 439, 10 A.D.2d 631. 

49. U.S.—Munhollon v, Pennsylvania R.R., D.C. 
Ohio, 180 F.Supp. 669. 

Kan.—Cussimanio v, Kansas City Southern Ry. Co., 
617 P.2d 107, 5 Kan.App.2d 379. 

Freeman v. Elbilco, Inc., App., 338 So.2d 967. 
Mo.—Rodriguez v. CiviI Service Commission, App., 582 
S.W.2d 354. 

N.Y.—Halpin v. State Human Rights Appeal Bd., 410 
N.Y.S.2d 914, 65 A.D.2d 898. 

Tex.—Salter v. Jones, Civ.App., 348 S.W.2d 381. 

Va.—Citizens Home Ins. Co. v. Glisson, 61 S.E.2d 859, 
191 Va. 582, 21 A.L.R.2d 1241. 

51. Fla.—LaMelle v. Bel-Air Conditioning Co., Inc., 
App., 380 So.2d 520. 

N.Y.--Ya 2 ujian v. J. Rich Steers, Inc., 89 N.Y.S2d 
551, 195 Misc. 694. 

Tenn.—CJ^.S. dted in Cameron v, J. C. Lawrence 
Leather Co.. 342 S.W.2d 65, 66, 47 Tenn.App. 
671—Rodgers v. Southern Newspapera, Inc., 379 
S.W.2d 797, 214 Tenn. 335. 

Contract held not to prevent terminadon, etc. 

(2) Other reasons. 

Mo.—Jones v. Joy Mfg. Co., 381 S.W.2d 860 

52. Tenn. —CJJS. dted in Cameron v. J. C. Lawrence 
Leather Co.. 342 S.W.2d 65. 66. 47 Tenn.App. 
671. 

54. Va.—Citizens Home Ins. Co. v. Glisson, supra, n. 
49. 

55. Va.—Citizens Home Ins. Co. v. Glisson, supra, n. 
49. 

Wyo.—Fisher v. Church of St. Mary, 497 P.2d 882. 
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56. Cal.—Rench v. Watsonville Meat Co., 292 P.2d 
85, 138 C.A.2d 482. 

57. Va.—Citizens Home Ins. Co. v. Glisson, supra, n. 
49. 

59. Absence 

Pa.—Powell V. Retirement Bd. of Allegheny County, 
246 A.2d 110, 431 Pa. 396. 

§ 39. Military Service of Servant 

61. U.S.—Dacey v. Trust Funds, D.C.Mass., 66 
F.Supp. 321, vac. on oth. grds. C.C.A., 160 F.2d 
413. 

§ 40. Abandonment of Employment 
by Servant 

Library References 
Corbin on Contracts § 677. 

62. N.C.—C.J.S. black letter summazy quoted in 
Thompson v. ALD, New York, Inc., 121 S.E.2d 
554, 557, 255 N.C 321. 

63. D.C.—In re Certatn Carriers Represented by East- 
em, Western, and Southeastem Carriers’ Confer- 
ence Commitees, D.C., 229 F.Supp. 259. 

111.—Evaskus V. NefT, Kohlbusch & BisseU, Inc., 189 
N.E2d 542, 40 Ill.App.2d 416. 

Ind.—Standard Oil Co. v. Review Bd. of Ind. Employ¬ 
ment Sec. Division. 88 N.E.2d 567, 119 Ind.App. 
576. 

Mass.—Galluodo v. Coramissioner of Labor and Indus¬ 
tries, 357 N.E2d 783, 4 Mass.App. 864. 

N.Y.—Bums V. Merritt Engineering Co., 96 N.E.2d 
739, 302 N.Y. 131. 

Or.—Simpson v. Western Graphics Corp., 643 P.2d 
1276. 293 Or. 96. 

Pa.—Powell V. Retirement Bd. of Allegheny County, 
246 A.2d 110, 431 Pa. 396. 

S.C.—dted la Beny v. Goodyear Tire & Rubber 
Co.. 242 S.E.2d 551, 552, 270 S.C. 489. 


Declaradon of intent 

(3) Other matters. 

N.J.—McAleer v. Jersey City Incinerator Authority, 
190 A.2d 891, 79 N.J.Super. 142. 

Eyidence held to Show abandonment 

S.C.—Tindal v. Atlantic Coast Line R. Co., 71 S.E.2d 
505, 222 S.C. 62. 

Leave of absence 

(2) Purpose. 

111.—Callahan v. Board of Trustees of Fireman’s Pen- 
sion Fund, 226 N.E.2d 63, 83 ni.App.2d 11. 

(3) Other statements. 

U.S.—Trailmobile Division, Pullman Inc. v. N.L.R.B., 

C. A.Tex.. 379 F.2d 419. 

Resignation 

(1) Defined. 

Ga.—Young v. Minton, 176 S.E. 662, 49 Oa.App. 545. 

(2) Mode. 

U S.—Republic Systems & Programming, Inc. v. Com¬ 
puter Assistance, Inc., D.C Conn., 322 F.Supp. 619, 
affd., C.A., 440 F.2d 996—Berry v. Michigan Bell 
Tei. Co., D.C.Mich., 319 F.Supp. 401. 

Ga.—Young v. Minton, 176 S.E. 662, 49 Ga.App. 545. 

(3) Other matters. 

111.—Nogee V. Neisner Bros., Inc., 114 N.E.2d 463, 351 
111. App. 166. 

Md.—Lemlich v. Board of Trustees of Harford Commu- 
nity College, 38S A.2d 1185, 282 Md. 495. 

64. Anz.— CJjS. dted in Thermo-Kinetic Corp. v. 
Allen, 493 P2d 508, 512, 16 Ariz.App. 341. 

Employee not entitled to notification of status 

Pa.—Powell V. Retirement Bd. of Allegheny County, 
246 A.2d 110, 431 Pa. 396 

65. lowa—Local Lodge No. 1426, Intem. Ass*n of 
Machinists and Aerospace Workers, AFL-CIO v. 
Wilson Trailer Co. of Sioux City, 289 N.W.2d 608. 

Pa.—Powell V. Retirement Bd. of Allegheny County, 
246 A.2d 110, 431 Pa. 396. 
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67, Tex.—International Union of Operating Engi- 
neers, Local No. 564, v. Cox, 219 S.W.2d 787, 148 
Tex. 42. 

There can be no abandonment of a 
contract of employment for an indefi¬ 
nite term."^®^ 

70.5. Conn.—Somers v. Cooley Chevrolet Co., 153 
A.2d 426, 146 Conn. 627. 

71. Wash.—C.J.S. dted in Barrett v. Weyerhaeuser 
Co.. 700 P.2d 338, 343, 40 Wash.App. 630. 

72. U.S.—Van Arsdel v. Texas A&M University, C.A. 
Tex., 628 F.2d 344. 

Mo,—C.J.S. quoted in State ex rei. State Dept. of Public 
Health and Welfare, Division of Welfare v. Luster, 
App., 456 S.W.2d 600, 604. 

N.Y.—^Jones v. Crawford, 148 N.Y.S.2d 335, revd. on 
oth. grds. 162 N.Y.S.2d 41, 3 A.D.2d 479, rearg. 
and app. den. 164 N.Y.S.2d 988, 4 A.D.2d 826. 

No justificatioii 

U.S.—McNamara v. Jones & Guerrero Co., CA.Ouam, 
417 F.2d 1188. 

73. U.S.—Milton E Rayfield & Co. v. Watson Sea- 
food & Poultry Co., D.CN.C., 268 F.Supp. 97. 

N.D.—Blomquist v. Clague, 290 N;W.2d 235. 

74. U.S.—Sarkes Tarzian, Inc. v. Audio Devices, Inc., 

D. C.Cal., 166 F.Supp. 250, affd., C.A., 283 F.2d 
695, ccrt. den. 81 S.Ct. 903, 365 U.S, 869, 5 
L.Ed.2d 859—Allis-Chalmers Mfg. Co. v. Conti¬ 
nental Aviation & Engineering Corp., D.C.Mich., 
255 F.Supp. 645—Republic Systems & Program¬ 
ming, Inc. V. Computer Assistance, Inc., D.C. 
Conn., 322 F.Supp. 619, affd., C.A.. 440 F.2d 
996—LouisviUe & N.R. Co., v. Bass, D.C.Ky., 328 
F.Supp. 732. 

Mo.—^National Rejectors, Inc. v. Trieman, 409 S.W.2d 

1 . 


No notice required 

U.S.—Republic Systems & Programming, Inc. v. Com¬ 
puter Assistance, Inc., D.C.Conn., 322 F.Supp. 619, 
affd., C.A., 440 F.2d 996. 

Tex.—Mutual Life Ins. Co. of New York v. Presby- 
terian Hospital of Dallas, Civ.App., 503 S.W.2d 
870, err. ref. no rev. enr. 

75. Or.—Nees v. Hocks, 536 P.2d 512, 272 Or. 210. 

76. Mo.—Medical West Bldg. Corp. v. E. L Zoemig 
& Co., 440 S,W.2d 744—C.J.S. quoted in State ex 
rei. State Dept. of Public Health and Welfare, 
Division of Welfare v. Luster, App., 456 S.W.2d 
600, 604. 

Constructive discharge 

U.S—Young V. Southwestem Sav. and Loan Ass*n, 

C. A.Tex., 509 F.2d 140. 
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87. U.S.—Universal Pictures Co. v. Cummings, 150 
F.2d 986. 

88. Mo.—Medical West Bldg. Corp. v, E. L. Zoemig 
& Co., 440 S.W.2d 744—C.J.S. quoted in State ex 
rei State Dept. of Public Health and Welfare, 
Division of Welfare v. Luster, App., 456 S.W.2d 
600, 604. 

Duress in obtaining resignation not present 

N.Y.—Fiance v. United Jewish Appeal of Greater N.Y., 
122 N.Y.S.2d 254, 204 Misc. 19, affd. 134 N.Y.S.2d 
629, 206 Misc. 171. 

89. Mo,— C.J.S. quoted in State ex rei. State Dept. of 
Public Health and Welfare, Division of Welfare v. 
Luster, App., 456 S.W.2d 600, 604. 

§ 41. Discharge 

Library References 
Master and Servant <®=»31(l-3). 

92. U.S.—Richardson v. Permaccl Tape Corp., C.A., 
244 F.2d 80. 

Cal.—Kanner v. National Phoenix Industries, Inc., 21 
Cal.Rptr. 857, 203 C.A.2d 757. 

D.C.—Cafeteria and Restaurant Workers Union, Local 
473, AFL-CIO v. McElroy, C.A., 284 F.2d 173, 
109 U.S.App.D.C. 39, affd. 81 S.Ct. 1743, 367 U.S. 
886, 6 L.Ed.2d 1230, motion den. 81 S.Ct. 1912, 
366 U.S. 956, 6 L.Ed.2d 1251, reh. den. 82 $ Ct. 22, 
368 U.S. 869, 7 L.Ed.2d 70. 

Mont.—Brown v. Stauffer Chemical Co., 539 P.2d 374, 
167 Mont. 418. 

93. U.S.—Munhollon v. Pennsylvania R.R., D.C. 
Ohio, 180 F.Supp. 669—Elders v. Consolidated 
Freightways Corp. of Del., D.C.Minn., 289 
F.Supp. 630. 

Minn.—Rensch v. General Drivers, Helpers and Truck 
Terminal Emp. Local No. 120, 129 N.W.2d 341, 
268 Minn. 307. 

N.C.—George v. Wake County Opportunities, Inc., 217 
S.E.2d 128, 26 N.C.App. 732, cert. den. 218 S.E.2d 
466, 288 N.C. 393, cert. den. 96 S.Ct. 2176, 425 
U.S. 975, 48 L.Ed.2d 800. 

Statutory prohibition of exemption from liabUi- 
ty 

U.S.—Greenwood v Atchison, T. & S.F. Ry. Co, 

D. CCal., 129 F.Supp. 105. 

94. Investigation warranted 

Mich—Earp v. City of Detroit, 167 N.W.2d 841, 16 
Mich.App. 271. 

95. N.Y.—Sauer v. Century Federal Sav. & Loan 
Ass’n of Long Island. 418 N.Y.S.2d 464, 69 
A.D.2d 495, 

Wis.—Larson v. Fisher, 48 N.W.2d 502, 259 Wis. 355. 

Other definitions 

(5) Additional definitions. 

Del.—Conner v. Phoenix Steel Corp., 249 A.2d 866. 

Minn.—Anderson v. Twin City Rapid Transit Co., 84 
N.W.2d 593, 250 Minn. 167. 

Employer*s action held not to constitute a dis¬ 
charge 

Cal.—Rotter v. Stationers Corp., 8 Cal.Rptr. 690, 186 
C.A.2d 170, 
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Mo.—Mullin V. St. Louis>^an Francisco Ry. Co., App., 
254 S.W.2d 438. 

"Forced resignation” and “discharge** not syn- 
onymous 

U.S.--Fredericks v. Georgia-Pacific Corp., D.C.Pa., 
331 F.Supp. 422, dism., C.A., 474 F.2d 1338. 

96. U.S.—Bourque v. Powell Elee. Mfg. Co., 617 F.2d 
61. 

Md.—Dihl V. Bninswick Corp., 356 A.2d 221, 277 Md. 
471. 

N.C.—Briggs V. American & Efird Mills, Inc., 111 
S.E.2d 841, 251 N.C. 642. 

Utah—Bihlmaier v. Carson, 603 P.2d 790. 

99. U.S.—N.LR,B, V. Cernent Masons Local No. 555, 
C.A., 225 F.2d 168—Putnam v. Lower, C.A. 
Wash., 236 F.2d 561—Monroe v. Penn-Dixie Ce¬ 
rnent Corp., D.C.Ga., 335 F.Supp. 231. 

Ga.—Salvatori Corp. v. Rubin, 283 S.E.2d 326, 159 
Ga.App. 369. 

Idaho—Jackson v. Minidoka Irrigation Dist., 563 P.2d 
54, 98 Idaho 330. 

N.H.—Monge v. Beebe Rubber Co., 316 A.2d 549, 114 
N.H. 130, 62 A.L.R.3d 264. 

N.J.—CLJ,S. dted in Adams v. Jersey Central Power & 
Light Co., 114 A.2d 776, 784, 36 N.J.Super. 53, 
affd. 120 A.2d 737, 21 NJ. 8. 

Pa.--Chinn v. Com., Unemployment Compensation Bd. 
of Review, 426 A.2d 1250, 57 Pa.Cmwlth. 582. 

Matters constitoting discharge 

(3) Colo.—Peterson v. Colorado Engraving Co.. 
App., 476 P.2d 1009. 

Ga.—Seckinger v. Riley, 108 S.E.2d 761, 99 Ga.App. 
442. 

Mo.—Maxey v. General Elee. Co., App., 382 S.W.2d 
67. 

N.J.—Adams v. Jersey Central Power & Light Co., 114 
A.2d 776, 36 N.J.Super. 53, affd. 120 A.2d 737, 21 
N.J. 8. 

N.Y.—Sarle v. Sperry Gyroscope Co., 167 N.Y.S.2d 
553, 12 Misc.2d 747, mod. on oth. grds. 168 N.Y. 
S.2d 228, 4 A.D.2d 638, motion gr. 173 N.Y.S.2d 
805, 4 N.Y.2d 829, 150 N.E.2d 234, affd. 174 
N.Y.S.2d 665, 4 N.Y.2d 917, 151 N.E.2d 95. 
Or.—McGinnis v. Keen, 221 P.2d 907, 189 Or. 445. 
Constructiye discharge 

U.S.—Johnson v. Nordstrom-Larpenteur Agency, Inc., 
C.A.Minn., 623 F.2d 1279, cert. den. 101 S.Ct. 622, 
449 U.S. 1042, 66 L.Ed.2d 504. 

Colo.—Colorado Civil Rights Commission v. State By 
and Through School DUt. No. 1, Bent County, 488 
P.2d 83, 30 Colo.App. 10. 

Minn.—Continental Can Co., Inc. v. State, 297 N.W.2d 
241, 18 A.L.R.4th 312. 
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1. Ky.-Huinana. Inc. v. Fairchild, App., 603 S.W.2d 

918. 

2. Teat 

Mont—Hannifin v. Retail Clerb Intem. Ass’n, 511 
P.2d 982, 162 Mont. 170. 

Reaigning under pressure at employer*s request 
not discharge 

Oa.—Wilkinson v. Trust Co. of Georgia Associates, 197 
S.E.2d 146, 128 Ga.App. 473. 

4* Cal.—Warner Bros. Fictures, Inc. v. Bumgamer, 17 
Cal.Rptr. 171, 197 C.A.2d 331. 

7* Mich.—Ferries v. Copeo Steel St Engineering Co., 
73 N,W.2d 850, 344 Mich. 345. 

8, Neb.—Schloeter v, School Dist. No. 42 of Madison 

County. 96 N.W.2d 203, 168 Neb. 443—Lee v. 
Ralston School Dist., Douglas County, 145 
N.W.2d 919, 180 Nd>. 784. 

9. Reduedon in rank 

Mass.—Miller v. Winshall, 400 N.E2d 1306, 9 Mass. 
App. 311 
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195 F.2d 374—Conrad v. Delta Air Lines, Inc., 

C. A.I11., 494 F.2d 914. 

Cal.-Becket v. Welton Becket and Associates, 114 
Cal.Rptr. 531, 39 C.A.3d 815. 

D.C.—Nelson v. General Elee. Co., Mun.App., 145 
A.2d 576 

Miss.—Masonite Corp. v. Handshoe, 44 So.2d 41, 208 
Miss. 166. 

Discharge as not prima facie illegal 
Fla.—Stringfellow v. Breidegam, App., 138 So.2d 75. 
Not affected by Unemployment Compensation 
Act 

La.—Ciufo V. Brown, App., 148 So.2d 459. 
Employment not supported by consideration 
N.M.—Garza v United Child Care, Inc., App., 536 
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536 S.W.2d 176. 
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N.E.2d 698, 47 Ohio App.2d 346, 1 O.O.Sd 403. 
Tex.—Johnson v. American Can Co., Civ.App., 361 
S.W.2d 451, 

W.Va.—Shanholtz v. Monongahela Power Co., 270 
S.E.2d 178. 165 W.Va. 305. 

Breach of contract 

U.S.—HilUn V. Herff Jones Co., C.A.Tex., 443 F.2d 363. 
Subject only to limitations provided by National 
Labor Relations Act 

U.S.—Schwob Mfg. Co. v. N.L.R.B.. C.A., 297 R2d 
864. 

However, it has been held that an employee may be 
discharged for good reason, bad reason, or no reason at 
all. 

U.S,—N.L.R.B. V. Condenser Corp. of America, 
C.C.A., 128 F.2d 67—N.L.R.B. v. Electric City 
Dyeing Co., C.A., 178 F.2d 980—Cusano v. N.L. 
R.B., C.A., 190 F.2d 898—N.L.R.B. v. United 
Parcel Service, Inc., C.A-R.I., 317 F.2d 912. 

15. U.S.-N.L.R.B. V. Lowell Sun Pub. Co., C.A. 
Mass., 320 F.2d 835—Harrison v. Jack Eckerd 
Corp., D.C.Fla., 342 F.Supp. 348, affd., C.A., 468 
F.2d 951—Moore v. Home Ins. Co-, C.A.Ariz., 
601 F.2d 1072. 

Cal,—Crillo V. Curtola, 204 P.2d 941, 91 ai,App.2d 
263—Drzewiecki v. H & R Block, Inc., 101 Cal. 
Rptr. 169, 24 C.A.3d 695. 

Del.—Haney v. Laub, Super., 312 A.2d 330. 

D.C.—Seldin v. Sande, Mun.App., 163 A.2d 572. 

111.—Schaffer v. Park City Bowl, 102 N.E.2d 665, 345 
IU.App. 279. 


Ind.—WiUs V. Gaff, 191 N.E2d 41, 136 Ind.App. 21 
N.Y.—Crane v. Perfect Film A Chemical C<»p., 329 
N.y.S.2d 32, 38 A.D 2d 288. 

Ohio-Taint v. Kroger Co., 247 N.E 2d 794, 20 Ohio 
Misc. 29. 

Pa.—Lavin v. Gokiwater, 79 A.2d 266, 366 Pa. 599. 
Tex—Porter v. United Motels, Inc., Civ.App., 315 
S.W.2d 340—Hoffrichter v. Brookhaven Country 
Club Corp., Civ.App., 448 S.W,2d 843, err. tefi no 
rev. err.—Ward v. Consolidated Foods Corp, Civ 
App., 480 S.W.2d 483, err. ref. no rev. err. 

Utah—Chiodo v. General Waterworks Corp., 413 P.2d 
891, 17 Utah 2d 425. 

Wis.—^Tollefson v. Green Bay Packers, 41 N.W.2d 201, 
256 Wis. 318—Georgiades v. Glickman, 75 N.W.2d 
573, 272 Wis. 257 

Causes hcld insuffkient 

(3) Other causes. 

U.S.—Holt V. Southern Ry. Co., D.C.Tenn., 320 
F.Supp. 864—Lanier v. Alenco, CA.La., 459 K2d 
689. 

Ala.—Duff V. American Cast Iron Pipe Co., 362 So.2d 

886 . 

Cal.—Kouff V. Bethlehem-AIameda Shipyard, 202 P.2d 
1059, 90 Cal.App.2d 322—Wise v. Southdm Pac, 
Co, 83 Cal.Rptr. 202, 463 P.2d 426, 1 C.3d 600. 
La.—Stephens v. Justiss-Mears Oil Co., App., 300 So.2d 
510. 

N.y.— Papaioaimou v. Sirocco Supper Club, Inc., 349 
N.y.S.2d 590, 75 Misc.2d lOOl. 

Tex.—Lone Star Cotton Mills v. Thorttas, Civ.App., 227 
S.W.2d 300. 

Wis.—Klug v Flambcau Plastics Corp. (Flambeau 
Prods. Corp.), 214 N.W.2d 281, 62 Wis.2d 141. 

Statutory reasons 

US.~Nuelsen v. Sorensen, CA.Cal., 293 F,2d 454. 

Tardiness 

La.—Krizan v. Storz Broadeasting Co., App., 145 So.2d 
636. 

Termination for good cau^ shown 
Tex.—Tumer v. Byers, Civ.App., 562 S.W.2d 507, ert. 
ref. n.r.e. 

Termination in absenee of good cduse 4oes hot 
estaUish bad ftitfa 

Mass.—Gram v. Liberty Mut. Ins. Co., 429 N.E.2d 21, 
384 Mass. 659, app. after remand 461 N.E2d i96, 
391 Mass. 333. 

Generally, while an employet* may 
discharge an at-will empfoyee for a 
good reason, a bad reason, or no rea¬ 
son at alV^‘^ the mere fact that an 
employment contract is terminable at 
will does not give an ertiplbyer the 
absolute or unfettered right to dis¬ 
charge an at will employee in all 
cases,but the right to discharge 
such an employee majr be limlted by 
considerations of public policy,**’*® 
Stated differently,- an employer’s right 
to discharge an employee at will 
carries a correlative dnty not to dis¬ 
charge an employee who declines to 
perform an act that would require a 
violation of a ciear mandate of public 
poIicy.'^2° The sources of publie poScy 
include legislationj adminiSt^Ve 
rules, regulations, or decisions; 
and judicial decisionsJ’*^® Hotf^ter, 
even when an important publk poiicy 
is involved an employer may discharge 
an at-will employee if he hiis a sepa¬ 
rate, plausible and legitimaie 
for doing so.'^'" 
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15.5, U.S.—N.L.R.B. v. Condenser Corp. of America, 
C.C.A., 128 F.2d 67-N.L.R.B. v. Electric City 
Dyeing Co., CA., 178 F.2d 980-Cusano v. N.L 
R.B., C.A., 190 F.2d 898—N.L.R.B. v. United 
Parcel Service, Inc., C.A.R.I., 317 F.2d 912— 
Smith V. Atlas Off-Shore Boat Service, Inc., C.A. 
Miss., 653 F.2d 1057, on remand, D.C., 552 
F.Snpp. 128.—Shaitelman v, Phoenix Mut. Life 
Ins. Co.. D.C.N.Y., 517 F.Supp. 21. 

Neb.—Mau v. Omaha Nat. Bank, 299 N.W.2d 147, 207 
Neb. 308. 

Or.—Nees v. Hocks, 536 P.2d 512, 272 Or. 210. 

S.C.—Hudson v. Zenith Engraving Co., Inc., 259 S.E.2d 
812, 273 S.C. 766. 

Wash.—Roberts v. Atlantic Richfield Co., 568 F.2d 764, 
88 Wash.2d 887. 

Union actiyity 

.(1) Generally, employer may dismiss employee for 
good cause, no cause, or for any reason he chooses 
except the employee^s union activity. 

U.S.—Torrington Co. v. N.L.R.B., C.A., 506 F.2d 1042 

(2) Discharge for union activity generally see C J.S. 
Labor Relations § 363. 

In absence of statute or agreement 
U.S.—Russ V. Southern Ry. Co., C.A.Tenn., 334 F.2d 
224, cert. den. 85 S.Ct. 699, 379 U.S. 991, 13 
L.Ed.2d 611, reh. den. 85 S.Ct. 935, 380 U.S. 938, 
13 L.Ed.2d 826. 

S.C.—Todd V. South Cardina Farm Bureau Mut. Ins. 
Co., App., 321 S.£.2d 602, 283 S.C. 155, quashed 
336 S.E2d 472. 

Reftisal to cooperate in employer investigation 
Mo.—Ising V. Bames Hosp., App., 674 S.W.2d 623. 
Filing bankruptcy petition 
Ga.—West v. First Nat. Bank of Atlanta, 245 S.E.2d 46, 
145 GaApp. 808. 

Dischai^ for Mure to withdraw workmen*s 
compensation claim 

S.C—Raley v. Dariing Shop of Greenville, 59 S.£.2d 
148, 216 S.C. 536. 

Discharge for filing workmen’s compensation claim as 
contraiy to public policy see infra this section. 

15.10. Cal.—Tameny v. Atlantic Richfield Co., 164 
Cal.Rptr. 839, 610 P.2d 1330, 27 Cal.3d 175, 9 
A.L.R.4th 314—Cleary v. American Airlines, Inc., 
168 Cal.Rptr. 722, 111 C.A.3d 443. 

Idaho—Jackson v. Minidoka Irrigation Dist., 563 P.2d 
54. 98 Idaho 330., 

Ill.-Leach v. Lauhoff Grain Co., 366 N.E.2d 1145, 9 
ni.Dec. 634, 51 Ill.App.3d 1022. 

Mich.—Svcntko v. Kroger Co., 245 N.W.2d 151, 69 
MichApp. 644. 

Employee*s exercise of constitntional rights 
Md.—De Bleecker v. Montgomeiy County. 438 A.2d 
1348, 292 Md. 498. 

15.15. Cal.—Cleary v. American Airlines, Inc., 168 
CaI.Rptr. 722, 111 C.A.3d 443—Petermann v. In- 
temational Broth. of Teamsters, Chauffeurs, Ware- 
housemen and Helpers of America, Local 396, 344 
P.2d 25, 174 C.A.2d 184. 

Conn,—Shects v. Teddy’s Frosted Foods, Inc., 427 A.2d 
385, 179 Conn. 471. 

Idaho—Jackson v. Minidoka Irrigation Dist., 563 P.2d 
54, 98 Idaho 330. 

111.—Criscione v. Sears, Roebuck & Co.. 384 N.E.2d 91, 
23 lUJDec. 455, 66 III.App.3d 664—Kelsay v. Mo¬ 
torola, Inc., 384 N.E.2d 353, 23 Ill.Dcc. 559, 74 
111.24 172—Palmateer v. International Harvester 
Co., 421 N.E.2d 876, 52 UlDec. 13, 85 I11.2d 124. 
Md.—^Adler v. American Standard Corp., 432 A.2d 464, 
291 Md. 31. 

Mich.—Sventko v. Kroger Co., 245 N,W.2d 151, 69 
Mich.App. 644. 

N.H.—Monge v. Beebe Rubber Co., 316 A.2d 549, 114 
N.H. 130, 62 A.L.R.3d 264. 

N.J.—Pierce v. Ortho Phamuceutical Corp., 417 A.2d 
505, 84 N.J. 58, 12 A.L.R. 4th 520. 

Pa.-Oeiry v. U.S. Steel Corp., 319 A.2d 174, 456 Pa. 
171—Reuther v, Fowler & Williams, Inc., 386 A.2d 
119, 255 Pa.Super. 28. 


W.Va.—Harless v. First Nat. Bank in Fairmont, 246 
S.E.2d 270. 

Wis.—Ward v. Fnto-Lay, Inc., 290 N.W.2d 536, 95 
Wis.2d 372. 

Discharge for not concealing employer*s theft 
Ariz—Vermillion v. AAA Pro Moving & Storage, 
App., 704 P.2d 1360, 146 Ariz. 215. 

Public policy not violated 
Cal.—Shapiro v. Wells Fargo Realty Advisors, 2 Dist., 
199 Cal.Rptr. 613, 152 C.A.3d 467, declining to 
follow Tameny v. Atlantic Richfield Co., 27 Cal.3d 
167, 164 Cal.Rptr. 839, 610 P.2d 1330. 
lowa—Abnsz v. Pulley Freight Lines, Inc., lowa, 270 
N.W.2d 454. 

Mont.-Keneally v. Orgam, 606 P.2d 127, 186 Monl. 1. 
^Tublic policy” too nebulous an underpinning to 
justify adoption of nile 

Ala.—Hmrichs v. Tranquilaire Hospital, 352 So.2d 
1130. 

Rule of text expressly rejected 
Fla—Catania v. Eastem Airlines, Inc., App., 381 So.2d 
265. 

Rationale not applicable to facts of case 
Ariz.—Larsen v. Motor Supply Co., App., 573 P.2d 
907, 117 Ariz. 507. 

“Pnblic policy” exceptiou not recognized 
U.S.—Taylor v. Foremost-McKesson, Inc., C.A.Ga., 
656 F.2d 1029. 

Pnblic policy embodied in antipolygraph statute 
U S.—Molush V. Orkin Extarminating Co., Inc., D.C. 
Pa., 547 F.Supp. 54. 

Narrow public policy exception adopted 
Wis.—Brockmeycr v. Dun & Bradstreet, 335 N.W.2d 
834, 113 Wis.2d 561. 

Proof of specific hazards necessary 
U.S.—Adams v. Budd Co., D.CPa, 583 F.Supp. 711. 
15.20 U.S.-Fonnan v. BRI Corp., DCPa., 532 
F.Supp. 49—McNulty v. Borden, Inc., D.C.Pa., 
542 F.Supp. 655—Shaw v. Russell Tnicking Line, 
Inc., D.C.Pa., 542 F.Supp. 776. 

Mich.—Suchodolski v. Michigan Consol. Gas Co., 316 
N.W.2d 710, 412 Mich. 692. 

N.J,—Pierce v. Ortho Pharmaceutical Corp., 417 A.2d 
505, 84 N.J. 58, 12 A.LR. 4th 520. 

Discharge for jury Service 
Pa.—Reuther v. Fowler & Williams, Inc., 386 A.2d 119, 
255 PaSuper. 28.' 

Or.—Nees v. Hocks, 536 P.2d 512, 272 Or. 210. 
Discharge for refusa! to commit perjury 
Cal.—Petermann v. International Broth. of Teamsters, 
Chauffeurs, Warehouscmcn and Helpers of Amer¬ 
ica, Local 396, 344 P.2d 25, 174 C.A.2d 184. 

Discharge for refusal to participate in illegal 
scheme to fix retail gasoline prices 
Cal.—Tameny v. Atlantic Richfield Co., 164 Cal.Rptr. 
839, 610 P.2d 1330, 27 Cal.3d 175, 9 A.L.R.4th 
314. 

Discharge for refusal to take polygraph exami- 
nation 

U.S.—Perks v. Firestone Tire & Rubber Co., C.A.Pa., 
611 F.2d 1363—Molush v. Orkin Exterminating 
Co., Inc., D.C.Pa., 547 F.Supp. 54. 

Discharge for refusal to alter poUution control 
reports 

Mich,—Trombetta v. Dctroit, Toledo & Ironton R. Co., 
265 N.W.2d 385, 81 Mich.App. 489. 

15.25. Cal.—Cleary v. American Airlines, Inc., 168 
CalRptr. 722, 111 C.A.3d 443. 

Ky.—Scroghan v. Kraftco Corp., App., 551 S.W.2d 811. 
N.J.—Pierce v. Ortho Pharmaceutical Corp., 417 A.2d 
505, 84 N.J. 58, 12 A.LR. 4th 520. 

Wash.—Roberts v. Atlantic Richfield Co., 568 P.2d 764, 
88 Wash.2d 887. 

Discharge of employee at will for absence from work 
while servmg as election ofilcer see C.J.S. Elections 
§ 334(2). 


Workmen’s compensation statute 

(1) Cause of action in employee only if discharged 
discnminatorily by reason of exercising rights under 
workmen’s compensation law. 

Mo.—Mitchell v. St. Louis County, App., 575 S.W.2d 
813—Henderson v. St. Louis Housing Authority, 
App., 605 S.W.2d 800. 

(2) Discriminatory or retaliatory discharge for filing 
workmen’s compensation claim shown. 

111.—Kelsay v. Motorola, Inc., 384 N.E.2d 353, 23 
ni.Dec. 559, 74 I11.2d 172—Leach v. Lauhoff Grain 
Co., 366 N.E2d 1145, 9 Ill.Dec. 634, 51 Ill.App.3d 
1022. 

Ind.—Frampton v. Central Indiana Gas Co., 297 
N.E.2d 425, 260 Ind. 249, 63 A.L.R.3d 973. 
Mich.-Sventko v. Kroger Co., 245 N.W.2d 151, 69 
Mich.App. 644. 

Nev.—Hansen v. Harrah’s, 675 P.2d 394. 

Or.—Brown v. Transcon Lines, 588 P.2d 1087, 284 Or. 
597. 

Tex.—Texas Steel Co. v. Douglas, Tex.Civ.App., 533 
S.W.2d 111. 

(3) Discriminatory discharge for filing workmen*s 
compensation claim not shown. 

N.Y.-Axel V. Dufiy-Mott Co., Inc., 406 N.Y.S.2d 155, 
62 A.D.2d 651. 

Ohio—Bryant v. Dayton Casket Co., 433 N.E.2d 142, 
69 Ohio St.2d 367, 23 0.0.3d 341. 

Tex.—Swanson v. American Manufacturing Co., Civ. 
App., 511 S.W.2d 561. 

(4) Employer as guilty of offense for discharging 
employee for exercising any of his rights under work- 
men’s compensation statutes see C.J.S. Workmen*s 
Compensation § 913. 

(5) No cause of action in favor of discharged employ¬ 
ee against employer who discharged him because of 
employee's assertion of claim under Act. 
U.S.-Thurston v. Macke Co., C.A.Va., 716 F.2d 255. 
Garnisbment statutes 

U.S.—Donovan v. Southern Califomia Gas Co., C.A. 
Cal., 715 F.2d 1405. 

15.30. N.J.—Pierce v. Ortho Pharmaceutical Corp., 
417 A.2d 505, 84 N.J. 58, 12 A.L.R. 4th 520. 
15,35, NJ.—Pierce v. Ortho Pharmaceutical Corp., 
417 A.2d 505, 84 N.J. 58, 12 A.L.R. 4th 520. 
Abuse, bad faith, mallee or retaliation 

(1) Doctrine of abusive discharge places upon em¬ 
ployee burden of persuasion that there is public policy of 
the state violated by employer that would restriet right 
of private employer to discharge an employee at will due 
to employee'$ political beliefs, activities and associations. 
N.Y.-Chin v. American Tei. & Tei. Co., 410 N.Y.S.2d 

737, 96 Misc.2d 1070. 

(2) There is no cause of action recognized in New 
York for abusive or wrongful discharge of an employee. 
N.Y.—Murphy v. American Home Products Corp., 448 

N.E.2d 86, 58 N.Y.2d 298, 461 N.Y.S.2d 232. 

(3) Discharge of employee at will which is motivated 
by bad faith or malice or based on retaliation is not in 
the best interest of the economic system or the public 
good. 

N.H.—Monge v. Beebe Rubber Co., 316 A.2d 549, 114 
N.H. 130, 62 A.L.R.3d 264 

(4) Bank employee may not be discharged in retalia- 
tion for his efforts to bring to attention of and require 
bank to operate in compliance with state and federal 
consumer credit protection laws. 

W.Va.—Harless v. First Nat. Bank in Fairmont, 246 
S.E.2d 270. 

(5) Discharge of seaman in retaliation for seaman*s 
exercise of his legal right to file personal injury action 
against employer. 

U.S.—Smith v. Atlas Off-Shore Boat Service, Inc., C.A. 
Miss., 653 F.2d 1057, on remand, D.C., 552 
F.Supp. 128—Donovan v. Texaco, Inc., C.A.Tex., 
720 F.2d 825. 

Discharge of seamen generally see C.J.S. Seamen 
§ 33. 

(6) Rule stated in (3) above held not to represent law 
in Anzona. 

Ariz.—Larsen v. Motor Supply Co., App., 573 P.2d 
907, 117 Ariz. 507. 
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(7) Rule recognized m Kelsay v, Motorola (384 
N.E.2d 353, 74 I11.2d 172, 23 Ill.Dec. 599), limited to 
discharge in retaliation for employee’s exercise of his 
rights under Workmen’s Compensation Act, and not 
extended to claim for retaliatory discharge for leaking 
infomiation to newspaper regarding alleged abuses and 
improprieties at former place of employment. 

111.—Rozier v. St. Mary’s Hospital, 411 N.E.2d 50, 44 
in.Dec. 144, 88 Ill.App.3d 994. 

(8) Tort of retaliatory discharge not applicable to 
employment discrimination cases. 

U.S.—Carrillo v. Illinois Bell Telephone Co., D.C.IU., 
538 F.Supp. 793 

(9) Discharge not retaliatory. 

U.S.—Talley v. U.S. Postal Service, C.A Mo., 720 F 2d 
505, cert.den. 104 S.Ct. 2155, 466 U.S. 952, 80 
L.Ed.2d 541. 

Judicially sanctioned change not warranted 
Wyo.—Bottijliso v. Hutchison Fruit Co., App., 635 P.2d 
992, 96 N.M. 789. 

15.40. Pa.—Geary v. U.S. Steel Corp., 319 A.2d 174, 
456 Pa. 171—^Reuther v. Fowler & Williams, Inc., 
386 A.2d 119, 255 Pa.Snper. 28. 

A contract of employment at will 
may contain an implied covenant of 
good faith and fair dealing such that a 
discharge not made in good faith con- 
stitutes a breach of the contract,as 
where the employee is engaged con- 
tractually to serve as long as he per- 
forms to the satisfaction of the em- 
ployer.‘^“ The latter provision may 
become part of the contract either by 
express agreement, oral or written,^”^ 
or as a resuit of an employee’s legit- 
imate expectations grounded in an em- 
ployer's policy statements as set forth 
in a company manuaV®“ although as 
to the latter there is also authority to 
the contrary.*’*^’ 

15.45. U.S.—McKinney v. National Dairy Council, 
D.CMass., 491 F.Supp. 1108. 

Mass.—Fortune v. National Cash Register Co., 364 
N.E2d 1251, 373 Mass. 96. 

Employee on probation 

Mont.—Crenshaw v. Bozeman Deaconess Hosp., 693 
P.2d 487. 

Implied*in«law coyenants of good faith and fair 
dealing 

Cal.—Cleary v, American Airlines, Inc., 168 Cal.Rptr 
722, 111 C.A.3d 443. 

Not predicated solely npon absence of good 
cause 

ConiL—Magnan v. Anaconda Industries, Inc., 479 A.2d 
781, 193 Conn. 558. 

15.50. Mich.—Toussaint v. Blue Cross & Blue Shield 
of Mich., 292 N.W,2d 880, 408 Mich. 579. 

Tex.—Hardison v. A. H. Belo Corp., Civ.App., 247 
S.W.2d 167—Porter v. United Motels, Inc., Civ. 
App., 315 S.W.2d 340—Southwestem Bell Tei. Co. 
V. Dixtm, Civ.App., 575 S.W.2d 596, err. ref., Sup., 
607 S.W.2d 240. 

Good faith of employer in such case as question for 
jury see infra § 54. 

15.55 Mich.—Toussaint v. Blue Cross & Blue Shield 
of Mich., 292 N.W.2d 880, 408 Mich. 579. 

15.60. Mich.—Toussaint v. Blue Cross & Blue Shield 
of Mich., 292 N.W.2d 880, 408 Mich. 579. 

15.65. IU.—Sargent v. Illinois Institute of Technolo¬ 
gy, 397 N.E2d 443, 33 Ill.Dec. 937, 78 Ill.App.3d 
117. 

Ind.—Shaw v. S. S. Kresge Company, 328 N.E.2d 775, 
167 lnd.App. 1. 

Kan.—Johnson v. National Beef Packing Company, 551 
P.2d 779, 220 Kan. 52. 
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N.Y.—Chm v. American Tei. & Tei. Co., 410 N,Y.S.2d 
737, 96 Misc.2d 1070. 

16. U.S.—Portable Elee. Tools, Inc. v. N.L.R.B., 
C.A., 309 F.2d 423—McKinney v. Armeo Steel 
Corp., D.C.Pa., 270 F.Supp. 360—Gasbarra v. 
Park-Ohio Inc, D.C.Ill., 382 F.Supp. 399, affd., 

C. A.. 529 F.2d 529. 

Ga—Wood v. Metropolitan Atlanta Girls’ Qub, Inc., 
233 S.E.2d 862, 141 Ga.App. 473. 

Ky.—Davies v. Mansbach, 338 S.W.2d 210. 

Mass.—Steranko v. Inforex, Inc., 362 N.E.2d 222, 5 
Mass.App. 253, app. after remand 395 N.E.2d 
1303, 8 Mass.App. 523. 

N.C.—Haynes v. Winston-Salem Southbound Ry. Co., 
113 S.E.2d 906, 252 N.C 391—Wilson v. McClen- 
ny, 136 S.E2d 569, 262 N.C. 121, after remand, 
152 S.E.2d 529, 269 N.C. 399. 

Ohio—Hosking v. Hollaender Mfg. Co., 175 N.E.2d 
201, 114 Ohio App. 70. 

Or.—Nees v. Hocks, 536 P.2d 512, 272-Or. 210. 

Pa.—McMonigle v. City of Philadelphia, 127 A.2d 675, 
387 Pa. 341—Fawcett v. Monongahela Ry. Co., 
137 A.2d 768, 391 Pa. 134. 

Tex.—Dallas County Water Control and Imp. Dist. No. 

7 V. Ingram, Civ.App., 395 S.W.2d 834, err. ref. no 
rev. err. app. after remand 425 S.W.2d 366. 

Utah—Anderson v. Utah County, 368 P.2d 912, 13 
Utah 2d 99. 

Wash.—Mcintyre v. Fort Vancouver Plywood Co., Inc., 
600 P.2d 619, 24 Wash.App. 120. 

An employee covered by a collective 
bargaining agreement prohibiting ter- 
mination without just cause may not 
maintain a tort action against his em¬ 
ployer for a retaliatory discharge.^^^ 

16.5. 111.—Mouser v. Granitc City Steel Div. of Nat. 
Steel Corp., 5 Dist, 460 N.E.2d 115, 77 Ill.Dec. 
256, 121 Ill.App.3d 834, declining to follow Wyatt 
V. Jewel Companies, Inc., 108 Ill.App.3d 840, 64 
IlLDec. 388, 439 N.E2d 1053, and Midgett v. 
Sackett-Chicago, Inc., 118 IU:App.3d 7, 73 Ill.Dec. 
843, 454 N.E.2d 1092. 

17. U.S.—Arauz v. Canal Zone Bus Service, Inc., 

D. C.anal Zone, 239 F.Supp. 355, affd., C.A., 359 
F.2d 855. 

Ky.—Davies v. Mansbach, 338 S.W.2d 210. 

Mich.—Earp v. City of Detroit, 167 N.W.2d 841, 16 
Mich.App. 271. 

N.Y.—Hadden v. Consolidated Edison Co. of New 
York, Inc., 382 N.E.2d 1136, 45 N.Y.2d 466, 410 
N.Y.S.2d 274. 

Vt.-In re Brooks, 382 A.2d 204, 135 Vt. 563. 

18. Conn.—Breen v. Larson College, 75 A.2d 39, 137 
Conn. 152. 

20. U.S.—Twentieth Century-Fox Film Corp. v. 
Lardner, C.A.Cal., 216 F.2d 844, 51 A.L.R.2d 
728, cert. den. 75 S.O, 365, 348 U.S. 944, 99 
L.Ed. 739, reh. den. 75 S.Ct. 522, 348 U.S. 965, 99 
LEd. 753. 

21. N.M.—Chavez v. Lectrosonies, Inc., App., 601 
P.2d 728. 93 N.M. 495. 

N.Y.—Robitzek v. Reliance Intercontinental Corp., 183 
N.Y.S.2d 870, 7 A.D.2d 407, motion den. 197 
N.Y.S.2d 472, 7 N.Y.2d 905, 165 N.E.2d 422, affd. 
200 N.Y.S.2d 424, 7 N.Y.2d 1041, 167 N.E.2d 74. 
S.C.—Cooper v. McDevitt & St. Co., 196 S.E.2d 833, 
260 S.C. 463. 

Tex.—Swanson v. American Mfg. Co., Civ.App., 511 
S.W.2d 561, err. ref. no rev. err. 

Wash.—Setzer v. South Columbia Basin Irr. Dist., 576 
P.2d 82, 19 Wash.App. 502. 

22. U.S.—Loew’s, Inc. v. Cole, C.A.Cal., 185 F.2d 
641, cert. den. 71 S.Ct 570, 340 U.S. 954, 95 
LEd. 688—Hooser v. Baltimore & O.R. Co., D.C. 
Ind., 177 F.Supp. 186, affd., C.A., 279 F,2d 197— 
Munhollon v. Pennsylvania R.R., D.C.Ohio, 180 
F.Supp. 669—^Franklin v. Texas Intem. Petroleum 
Corp., D.C.La., 324 F.Supp. 808—Walter v. Ncth- 
erlands Mead N.V., C.A.Virgin Islands, 514 F.2d 
1130, cert. den. 96 S.Ct. 133, 423 U.S. 869, 46 
L.Ed.2d 99. 


Cal—Haas v, Hodge, 340 P.2d 632, 171 C.A.2d 478. 

Conn.—Breen v. Larson College, 75 A.2d 39, 137 Conn. 
152. 

DC.—In re Certain Camers Represented by Eastem, 
Western, and Southeastem Carriers’ Conference 
Committees, D.C, 229 F.Supp, 259. 

Idaho—Rosecrans v. Intermountain Soap & Chemical 
Co., Inc., 605 P.2d 963, 100 Idaho 785. 

Ky.—CJ.S. cited in Davies v. Mansbach, 338 S.W.2d 

210 , 212 . 

Mass.—^Anderson Corp. v. Blanch, 162 N.£2d 825, 340 
Mass. 43. 

N.M.—Clem v. Bowman Lumber Co., App., 495 P.2d 
1106, 83 N.M. 659. 

N Y.—Grozek v. Ragu Foods, Inc., 406 N.Y.S.2d 213, 
63 A.D.2d 858. 

Ohio—Chalker v. First Federal Sav. & Loan Ass’n, 126 
N.E.2d 475—Mathieu v Dudley, 226 N.E.2d 763, 
10 Ohio App.2d 169. 

Tex.—Associated Milk Producers v. Nelson, Civ App., 
624 S.W.2d 920, err. ref. no rev. error. 

Wash.—Cornelius Apartment Hotel Corp. v. Alabaster, 
460 P.2d 312, 1 Wash.App. 242. 

Absence from, or abandonment of, Service 

Mo.—Craig v. Thompson, 244 S.W.2d 37. 

Ohio—Shunk v. Shunk Mfg. Co., 93 N.E2d 321, 86 
Ohio App. 467—Ohio Ferro-Alloys Corp. v. Tich- 
nor, 168 N.E.2d 334. 

Refusal to perform Services contemplated by 
contract 

Wis.—Schiller v. Keuffel & Esser Co, 124 N.W.2d 646, 
21 Wis.2d 545. 

Particular facts held not to show breach of 
contract 

U.S.—Cashner v, U.S. Steel Corp., C.A.Ohio, 327 F.2d 
533. 

Cal.—Mason v. Lyl Productions, 69 Cal.Rptr. 769, 443 
P.2d 193, 69 C.2d 79. 

Material breach of contract 

Alaska—Central Alaska Broadeasting, Inc. v. Bracale, 
637 P.2d 711. 
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24. Ind.—Seco Chemicals, Inc., Divtsion of Stan Sax 
Corp. V. Stewart, 349 N.E.2d 733, 169 Ind.App. 
624. 

Tex.—Dallas Hotel Co. v. Lackey, Civ.App., 203 
S.W.2d 557, err. ref. no rev. err. 

26. N.Y.—Jones v. Crawford. 148 N.Y.S.2d 335, revd. 
on oth. grds. 162 N.Y.S.2d 41, 3 A.D.2d 479, 
rearg. and app. den. 164 N.Y.S.2d 988, 4 A.D.2d 
826. 

28. U.S.—Shell Oil Co. v. N.L.R.B., C.A., 196 F.2d 
637—Sawyer v. E. F. Drew & Co., D.C.N.J., 111 
F.Supp. 1, am., D.C, 113 F.Supp. 527, affd., C.A., 
209 F.2d 566—Farmers Co-op, Co. v. N.L.R.B., 
C.A., 208 F.2d 296—^Twentieth Century-Fox Film 
Corp. v. Lardner, supra, n. 20—Helsby v. St. Paul 
Hospital & Cas. Co., D.C.Minn., 195 F.Supp. 385, 
affd., C.A., 304 F.2d 758—Feamster v. Southern 
Ry. Co., D.C.N.C., 49 F.R.D. 26. 

AJa.—Duff V. American Cast Iron Pipe Co., 362 So.2d 
886 . 

Del.—Barisa v. Charitable Research Foundation, Inc., 
Super., 287 A.2d 679, affd. 299 A.2d 430-Cole- 
man v. Department of Labor, Super., 288 A.2d 285. 

lowa—Abrisz v. Pulley Freight Lines, Inc., 270 N.W.2d 
454. 

La.—Clements v. Ryan, 382 So.2d 279. 

Mich.—Toussaint v. Blue Cross & Blue Shield of Michi- 
gan, 292 N.W.2d 880, 408 Mich. 579. 

N.Y.—Hadden v. Consolidated Edison Co. of New 
York, Inc., 382 N.E.2d 1136, 45 N.Y.2d 466, 410 
N.Y.S.2d 274. 

Okl—McEvers v. Oklahoma Dept. of Corrections, Ap- 
pointing Authority, App., 615 P.2d 307. 

Pa.—Lux V. Unemployment Compensation Bd. of Re- 
view, 118 A.2d 231, 180 Pa.Super. 90, 

Tex.—Lone Star Cotton Mills v. Thomas, supra, n. 
15—Reagan v. BichseI, Civ.App., 284 S.W.2d 935, 
err. ref. no rev. err.—Wildman v. Ritter, Civ.App., 
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4^9 S.W.2d 446, err. ref. no rev. en.—Advance 
Ross Electronics Corp. v. Green, App., 624 S.W.2d 
316, err. ref. no rev. err., ceit. den. 102 S.Ct. 3488, 
458 U.S. 1108, 73 L.Ed.2d 1370. 

Wash.—^Mclntyre v. Fort Vancouver Plywood Co., Inc., 
600 P.2d 619, 24 Wash.App. 120. 

VL—In re Brooks, 382 A.2d 204, 135 Vt. 563. 

Dishonesty warranting discharge 

(1) U.S.—Robison v. Wichita Falis & North Texas 
Community Aetion Corp., CA.Tex., 507 F.2d 245. 
Neb.—Mau v. Omaha Nat. Bank, 299 N.W2d 147, 207 
Neb. 308. 

(3) U.S.—Lewis v. Magna American Corp., C.A. 
Ohio, 472 F.2d 560. 

Tex.—Texas Employment Commission v. Ryan, Civ. 
App., 481 S.W.2d 172. 

ConTietios of contempt of Congress 
U.S.—Scott V. RKO Radio Pictures, Inc., C.A.Cal., 240 
F.2d 87, cert. den. 77 S.Ct. 816, 353 U.S. 939, 1 
L.Ed.2d 761, reh, den. 77 S.Ct. 1056, 353 U.S. 978, 
1 L.Ed.2d 1139. 

Refiisal to answer questions before congression- 
al conunittee 

N.Y.—Carey v. Westinghouse Elee. Corp., 178 N.Y. 
S.2d 846, 14 Misc.2d 237, mod. on oth. grds. 180 
N.Y.S.2d 203, 6 A.D.2d 582, affd. 190 N.Y.S.2d 
1003* 6 N.Y.2d 934, 161 N.E2d 216. 

Commissioii of crime on employer*s premises 
U.S.—Local 453, Intem. Union of Elee. Radio and 
Mach. Workers, AFL-CIO v. Otis Elevator Co., 
D.C.N.Y., 201 F.Supp. 213. 

Depending on nature of employment 
CaL—Waymire v. Placer Joint Union High School 
DisL, 29 Cal.Rptr. 459, 214 C.A.2d 372. 

IVUlfai miscondnet 

CaL—Holtzendortf v. Housing Authority of City of Los 
Aagdes. App., 58 Cal.Rptr. 886, 250 C.A.2d 596, 
cert den. 88 S.Ct 775, 389 U.S. 1038, 19 L.Ed.2d 
827. 

Partknlar matters not warranting discharge 
U.S.—Gasbarra v. Fark-Ohio Inc., D.CUL. 382 
F.Supp. 399, aifd., CA., 529 F.2d 529. 

**Academic expertise” irreleyant 

U.S.—^Robison v. Wichita Falis & North Texas Commu- 
nity Aetion Corp., C.A.Tex., 507 F.2d 245. 

Factora considered 

U.S.—lackson v. City of Akron, Ohio, D.C.Ohio, 411 
F.Supp. 680. 

29. ni.—Chicago-AUis Mfg. Corp. v. Illinois Fair 
Employment Practices Commission, 336 N.E.2d 
40, 32 llLApp.3d 392. 

Maas.—Snes v. Travenol Laboratories, Inc., 433 N.E.2d 
103, 13 Mass.App. 354, review den. 440 N.E2d 
1176, 386 Mass. 1103. 

Tex.—CJ.S. dted ia Wildman v. Ritter, Civ.App., 469 
S.W.2d 446, 448, err. ref. no rev. err. 
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31. D.C—^Vogel V. Washington Metropolitan Area 
Transit Authority, CjA, 533 F.2d 13, 174 U.S. 
App.D.C. 345. 

AccmaidatlTe conduct may warrant dismissal 

Vt—In « Brooks, 382 A.2d 204, 135 Vt. 563. 

35. Alaska^-Conway, Inc, v. Ross, 627 P.2d 1029. 

Falsification of an employment appli- 
cation is a proper ground for dismis- 

38.5. HL—Roondtree v. Board of Review, 281 N.E2d 
360.4 IlLApp.3d 695. 

HoweveTi it has been held that an 
employee may be discharged during 
the e3^nded term of an employment 
agreement for roisconduct which oc- 
corred during the original contract pe- 
riod.^*® 


38.10. U.S,—Beall v. Keamey & Trecker Corp., D.C. 
Md., 350 F.Supp. 978. 

39. N.C.—In re Burris, 140 S.E2d 408, 263 N.C. 793. 

S.C.—CJ.S. cited in Berry v, Goodyear Tire & Rubber 

Co., 242 S.E.2d 551, 552, 270 S.C 489. 

Use of employer*s property in manner bringing 
criticism on him 

Pa.—Cadden v. Unemployment Compensation Bd. of 
Review, 169 A.2d 334, 195 Pa.Super. 159. 

40. Mass.—Swaney v. Clark-Wilcox Co., 120 N.E.2d 
281, 331 Mass. 471. 

Unfaithfulness to employer*s interest, etc. 

(2) Other cases. 

U.S.—Sawyer v. E. F Drew & Co., supra, n. 28. 

41. N.Y.-Feiger v. Iral Jewelry,- Ltd., 382 N.Y.S.2d 
216, 85 Misc.2d 994, affd. 382 N.Y.S.2d 221, 52 
A.D.2d 524, affd. 363 N.E.2d 350, 41 N.Y.2d 928, 
394 N.Y.S.2d 626. 

Particnlar matters held to warrant discharge 

Colo.—Dawson v. Clark. 358 P.2d 591, 145 Colo. 278. 

Particular matters held not to warrant discharge 

lowa—LaFontaine v. Developers & Builders, Inc., 156 
N.W.2d 651, 261 lowa 1177. 

42. Cal,—Darcy v. H. E. Murray Co., Super., 284 
P.2d 583, 133 CA.2d Supp. 795. 

43. Misappropriation of funds 

La.—Sim v. Beauregaid Elee. Co-op., Inc., App., 322 
So.2d 410. 
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47, U.S.—Georesearch, Inc. v. Morriss, D.C.La., 193 
F.Supp. 163, affd., C.A., 298 F.2d 442—Lowen- 
stein V. President and Fellows of Harvard College, 
D.C.Mass., 319 F.Supp. 1096—Schroeder v. Day- 
ton-Hudson Corp., D.C.Mich., 448 F.Supp. 910, 
am. on oth. grds. 456 F.Supp. 650. 

La.—Morgan v, Avondale Shipyards, App., 376 So.2d 
516. 

Md.—H &. R Block, Inc. v. Gailand, 359 A.2d 130, 278 
Md. 91. 

Mich.—Toussaint v. Blue Cross & Blue Shield of Michi- 
gan, 292 N.W.2d 880, 408 Mich. 579. 

N.Y.—Frechold Management Corp. v. Kelley, 79 N.Y. 
S.2d 447. 

N.C—Haynes v. Winston-Salem Southbound Ry. Co., 
113 S.E2d 906, 252 N.C. 391. 

Tenn,—Little v. Federal Container Corp., 452 S.W.2d 
875, 61 Tenn.App. 26. 

Wis.—SchiUer v, Keuffel & Esscr Co., 124 N.W.2d 646, 
21 Wis.2d 545. 

**IncompetenGy*’ defined 

lowa—Collins v. lowa Liquor Control Commission, 110 
N.W.2d 548, 252 lowa 1359. 

49. U.S.—U.S. for Use and Benefit of Western Steel 
Erectors, Inc. v. Wocrfel Corp., D.C.N.D., 337 
F.Supp. 895. 

Particular employees 

(2) Tex.—Dallas Hotel Co. v. Lackey, supra, n. 24. 

53. D.C.—Brock v. Mutual Repoits, Inc., App., 397 
A.2d 149. 

Ky.—CJ.S. dted In Davies v. Mansbach, 338 S.W.2d 

210 , 212 . 

La.—Cibson v. South Broadmoor Service Co., App., 
168 So.2d 869. 

Tenn.—Nelson Trabue, Inc. v. Professional Manage- 
ment-Automotive, Inc., 589 S.W.2d 661. 

Wis.—SchiUer v. Keuffd & Esser Co., 124 N.W.2d 646, 
21 Wis.2d 545. 

Deviation from duty 

N.J.—Motorlease Corp. v. Mulroony, 81 A.2d 25, 13 
N.J.Super. 556, afW. 86 A.2d 765, 9 NJ. 82. 

Mishandling of merchandise and money 

U.S.—Union News Co. v. HUdreth, C.A.Mich., 295 
F.2d 658. 

54. U.S.—Sedule v. Capital School Dist., J>.C.Del., 
425 F.Supp. 552, affd., C.A„ 565 F.2d 153, cert. 
den. 98 S.Ct. 780, 434 U.S. 1039, 54 L.Ed.2d 789. 
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Ohio—Hosking v. Hollaender Mfg. Co., 175 N.E.2d 
201, 114 Ohio App. 70. 

55, D.C.—Brock v. Mutual Reports, Inc., App., 397 
A.2d 149. 

Ky.—Davies v. Mansbach, 338 S.W.2d 210. 
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57. U.S.—Albrecht v. N.L.R.B., C.A., 181 F.2d 652— 
Joseph E. Seagram & Sons v. Bynum, C.A.Ark., 
191 F.2d 5—Tinnon v. Missouri Pac. R. Co., 
D.C.Ark., 167 F.Supp. 675, stating Missouri law, 
affd 282 F.2d 773. 

Ala.—Avondale Mills v. Bumett, 106 So.2d 885, 268 
Ala. 82. 

Ariz.—Kirchof v. Friedman, 457 P.2d 760, 10 Ariz. 
App. 220. 

Del.—Barisa v. Chantable Research Foundation, Inc., 
Super., 287 A.2d 679, affd. 299 A.2d 430. 

Miss.—Fields v. Johnson, 173 So.2d 428, 252 Miss. 705. 

Mo.—Craig v. Thompson, 244 S.W.2d 37. 

N.C.—Haynes v. Winston-Salem Southbound Ry. Co., 
113 S.E2d 906, 252 N.C. 391. 

Or.—Thomas v. Bourdette, 608 P.2d 178, 45 Or.App. 
195. 

S.C.—CJS, cited in Freeman v. King Pontiae Co., 114 
S.E2d 478, 483, 236 S.C. 335. 

Wis.—C.J.S. dted in Millar v. Joint School District No. 
2, 86 N.W.2d 455, 461, 2 Wis.2d 303. 

What constitutes insubordination as ground for 
discharge 

(2) S.C.—Porter v. Pepsi-Cola Bottling Co. of Co- 

lumbia, 147 S.E.2d 620-247 S.C. 370, cert. den. 87 

S.a. 61, 385 U.S. 827, 17 L.Ed.2d 63. 

(3) Disobedience or insubordination not shown. 

La.—Krizan v. Storz Broadeasting Co., App., 145 So.2d 
636. 

N.Y.—Rudman v. Cowles Communications, Inc., 280 
N.E2d 867, 30 N.Y.2d 1, 330 N.Y.S.2d 33, 63 
A.L.R.3d 527. 

58. U.S.—Seymore v. Readeris Digest Ass’n, Inc., 
D.C.N.Y., 493 F.Supp. 257. 

Cal—Holtzendorff v. Housing Authority of City of Los 
Angeles, App., 58 Cal.Rptr. 886, 250 C.A.2d 596, 
cert den. 88 S.Q, 775, 389 U.S. 1038, 19 L.Ed.2d 
827. 

59. U.S.—Keserich v. Camegie-Illinois Steel' Corp., 
C.C.A.Ind., 163 F.2d 889—Thomas v. New York, 
C. & St. L.R. Co., D.COhio, 97 F.Supp. 687—Jo¬ 
seph E. Seagram & Sons v. Bynum, supra, n. 
57—Sawyer v. E. F. Drew & Co., D.C.N.J., 111 
RSupp. 1, am., D.C, 113 F5upp. 527, affd., C.A., 
209 F.2d 566—N.L.R.B. v. Finesilver Mfg. Co., 
CA.Tex., 400 F.2d 644—Walter v. Netherlands 
Mead N.V., C.A.Virgin Islands, 514 F.2d 1130, 
cert. den. 96 S.Ct. 133. 

Alaska—Central Alaska Broadeasting, Inc. v. Dracale, 
637 P.2d 711. 

Ariz.—Kirchof v. Friedman, 457 P.2d 760, 10 Ariz. 
App. 220. 

Cal.—Rowe v. Hansen, 116 Cal.Rptr. 16, 41 C.A'.3d 
512. 

La.—Southern Pac. Transport Co. v. Doyal, App., 289 
So.2d 882. 

Minn.—Mair v. Southern Minn. Broadeasting Co., 32 
N.W.2d 177, 226 Minn. 137, 4 A.L.R.2d 273. 

Mo.—Craig v. Thompson, App., 240 S.W.2d 163, affd., 
Sup., 244 S.W.2d 37—Lee v. Missouri Pac. R. Co., 
335 S.W.2d 92. 

N.J.—^Jorgensen v. Pennsylvania R. Co., 118 A.2d 854, 
38 RJ.Super. 317. 

N.Y.-CJ,S. dted in Fitz v. Dullzell, 102 N.Y.S.2d 
308, 315. 

Or.—^Ashman v. Children*s Services Division, 588 P.2d 
665, 37 Or.App. 865. App. after remand 622 P.2d 
1126, 50 Or.App. 161, and 648 P.2d 400, 58 Or. 
App. 273. 

S.C.—Porter v. Pcpsi-Cola Bottling Co. of Columbia, 
147 S.E.2d 620, 247 S.C 370, cert. den. 87 S.Ct 61, 
385 U.S. 827, 17 L.Ed.2d 63. 
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Facts held insofflcient to show Insubordination 
or disobedience 

U.S.—Sheppard v. Southern Ry. Co., D.CN.C., 258 
F.Supp. 217, affd., CA., 376 F.2d 665. 

Cal.—De Angeles v. Roos Bros., Inc., 52 CalRptr. 783, 
244 C.A.2d 434. 

61, U.S.—CJJS. qnoted at length in Bynum v. Jos. E. 
Seagram & Sons, D.C.Ark., 89 F.Supp. 780, 786. 

IU.—Circle Sec. Agency, Inc. v. Ross, 437 N.E.2d 667, 
63 IILDec. 18, 107 Ill.App.3d 195. 

64. U.S.—Walter v. Netherlands Mead N.V., C.A.Vir- 
gin Islands, 514 F.2d 1130, cert. den., 96 S.Ct. 
133, 423 U.S. 869, 46 L.Ed.2d 99. 

Years of Service considered 

U.S.—Resilient Floor and Decorative Covenng Work- 
ers, Local Union 1179 v. Welco Mfg. Co., Inc., 
C.A.MO., 542 F.2d 1029. 
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67, U.S.—Crislft: v. Illinois Cent. R. Co., C.A.Miss., 
196 F.2d 941. 

73. D.C.—Carter v. U.S., C.A., 407 F.2d 1238, 132 
U.S.App.D.C. 303. 

Changes, alterations, revisions» or restrictions in 
existing policy 

La.—Krizan v. Storz Broadcasting Co., App., 145 So.2d 
636. 

76. Ind.—CJJS. dted in Osojnick v. Review Bd. of 
Ind. Employ. Security Div., 158 N.E.2d 656, 659, 
129 Ind.App. 515. 

78. U.S.--Kippen v. American Automatic Typewriter 
Co., C.A,Cal., 324 F.2d 742—Feamster v. South¬ 
ern Ry. Co., D.C.N.C., 49 F.R.D. 26. 

N.C—CJ.S. quoted at length in Wilson v. McClenny, 
136 S.E2d 569, 577, 262 N.C. 121, after remand. 
152 S.E2d 529, 269 N.C. 399. 

§ 43, -Condonation of Breach 

of Contract and Effect of 
Reparation 

84. U.S.—Johnson v. Long Corp. of Puerto Rico, 
C.A.Puerto Rico, 244 F.2d 284. 

Minn.—Bautch v. Red Owl Stores, Inc., 278 N.W,2d 
328. 

Mo.—CJ.S. dted in WUlett v. Reorganized School 
Dist No. 2 of Osage County, App., 602 S.W,2d 44, 
48. 

Waiver held not shown 

W.Va—Homer Uughlin China Co. v. Hix, W.Va., 37 
S.E2d 649. 

Wis.—GofT V. Massachusetts Protective Ass’n, Inc., of 
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Suapension 
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537. 
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§ 44. Cause for Termination and 
Statement Thereof 

The giving of a Service letter or 
statement of the cause for discharge is 
discussed in Labor Relations § 15. 
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Actions for failure to furnish a Ser¬ 
vice letter are discussed in Labor Rela¬ 
tions § 779 et seq.^^"^° 

§ 45. Testimonials as to Character 

Testimonials as to character are dis¬ 
cussed in Labor Relations § 15 and 
actions in relation thereto are dis¬ 
cussed in Labor Relations § 775 et 
seq.®*“^ 

§ 46. Operation and Effect of Dis¬ 
charge 
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whistleblowers* act 

U.S.—Melchi v. Bums Intem. Sec. Services, Inc., D.C. 
Mich., 597 F.Supp. 575. 

Where the employer asserts the af¬ 
firmative defense of impossibility of 
reinstatement, the burden of establish- 
ing it rests on the employer.**’^ 

51.5, Or.—Millsap v. Eugene Care Center, Inc., 682 
P.2d 795, 68 C)r.App. 223, review den. 685 P.2d 
997, 297 Or. 547. 

53. S.C.—CJ.S. quoted at length in Martin v. South¬ 
ern Ry. Co., 126 S.E2d 365, 370, 240 S.C 460. 

54. Mo.—CJ jS. quoted at length in Johnson v. 
Thompson, 236 S.W.2d 1, 13, 241 MoApp. 1008. 

Wash.—Morris v. Rosenberg, 391 P.2d 975, 64 Wash.2d 
404. 
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Cal.—Tyco Industries, Inc. v. Superior Court (Rich- 
ards), 211 Cal.Rptr. 540, 164 C.A.3d 148. 

Ga.—Hogan v. Young Men’s Christian Ass’n of Greater 
Atlanta, 61 S.E.2d 161, 82 Ga.App. 372. 
m.—Cipov v. International Harvester Co., l Dist., 481 
N.E.2d 22, 89 DlDec. 670, 134 Ill.App.3d 522. 
W.Va.—Wright V. Standard Ultramarine & Color Co., 
90 S.E2d 459. 141 W.Va, 368. 

Cause of action for retaliatory discharge stated 
IU.—Damell v. Impact Industries, Inc., 473 N.E.2d 935, 
85 niDec. 336, 105 I11.2d 158. 

66 . La.—West v. State Through State Supenntendent 
of Public Ed., App., 324 So.2d 579. 

Mo.—C J.S. quoted at length in Mullin v. St Louis-San 
Francisco Ry. Co.. App., 254 S.W.2d 438, 441— 
Williams v. Kansas City Public Service Co., 294 
S.W.2d 36. 

Pa.—Lubrecht v. Laurei Stripping Co., 42 Luz.Leg.Reg. 
203. 

Written contract 

(2) Other matters. 

Ga.—Rosenstock v. Congregation Agudath Achim, 164 
S.E2d 283, 118 Ga.App. 443. 
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67. Mo.—WiUiams v. Kansas City Public Service Co., 
294 S.W.2d 36—Howe v. St Louis Union Trust 
Co., 392 S.W.2d 625. 

AUegations of wrongful discharge insufficient 

(2) Other allegations. 

U.S.—Rossa V. Flying Tiger Line, Inc., D.C.III., 187 
F.Supp. 386—Jenkins v. United St^ Workers of 
America, D.C.Pa., 522 F.Supp. 80. 

N.C.—Scott v. Burlington Mills Corp., 95 S.E.2d 273, 
245 N.C. 100. 

68. Cal.—Swaffield v. Universal Ecsco Corp., 76 Cal. 
Rptr. 680, 271 CA.2d 147. 

(2) Other allegations, 

Insufficient allegations 

U.S.-Hanson v. aicago, B. & Q.R. Co., C.A.Wis., 282 
F.2d 758, cert. den. 81 S.Ct. 813, 365 U.S. 850, 5 
L.Ed.2d 814—Thoma v. Wolverine World Wide, 
Inc., D.C.Pa., 352 F.Supp, 580. 

Mo.—Maddock v, Uwis, 386 S.W.2d 406, cert. den. 85 
S.Ct. 1569, 381 U.S. 929, 14 L.Ed.2d 688. 

69. Wis.—Nelson v. La Crosse Trailer Corp., 37 
N.W,2d 63, 254 Wis. 414. 

70. U.S.—Ferro v. Railway Exp. Agency, Inc., C.A. 
N.Y., 296 F.2d 847. 

Ga.—Snyder v. Savannah Union Station Co., 70 S.E2d 
382, 85 Ga.App. 851. 

N.J.-MiIIef V. U.S. Rubber Co„ 61 A.2d 241, 137 N.J. 
Uw 682. 

Tex.—Smith v. Coffee'8 Shop for Boys & Men, Inc., 
Civ.App., 536 S.W.2d 83. 

Sufficiency of allegation 

(3) Other cases. 

U.S.—Hahn v. Woodmen Acc. A Life Co., CA.Ohio, 
474 F.2d 1237—Oasbarra v. Park-Ohio Inc., D.C. 
111., 382 F.Supp. 399, affd., C.A., 529 F.2d 529. 
Alaska-Skagway City School Bd. v. Davis, 543 P.2d 
218. 

Mo.—Mullin V. St. Louis-San Francisco Ry. Co., supra, 
n. 66—Narem v. Campbell Sixty*Six Exp., Inc., 
347 S.W.2d 204. 

Pleading held sufRcient 

Cal.—Wise v. Southern Pac. Co., 35 Cal.Rptr. 652, 223 

C. A.2d 50. 

Fla.—Goldsmith v. Sorrento Holding Corp., App., 119 
So.2d 808. 

Federal Employers’ LiabiUty Act 

U.S.—Greenwood v. Atehison, T. & S.F. Ry. Co., 

D. C.Cal., 129 F.Supp. 105. 

Pleading held insufficient 
Fla.—Scott V. National Airlines, Inc., App.,' 142 So.2d 
313, cert. discharged, Sup., ISO So.2id 237. 

Ga.—Land v. DdU Air Lines, Inc., 203 S.E.2d 316,130 
Ga.App. 231. 


23. Ark.—Andrews v. Victor Metal Products Corp., 
411 S.W.2d 515. 241 Ark. 889. 

24. Or.—Gaswint v. Case, 509 P.2d 19, 265 Or. 248. 
36. Cal.—Darcy v. H. E. Murray Co., Super., 284 

P.2d 583, 133 C.A.2d Supp. 795. 

38. N.Y.—Belfert v. Peoples Planning Corp. of Amer¬ 
ica. 199 N.Y.S.2d 839, 22 Misc.2d 753, affd. 202 
N.Y.S.2d 101, n A.D,?d 760, app. dism. condi- 
tionally 202 N.Y.S.2d 193, 10 A.D.2d 700, app. 
dism. 207 N.Y.S.2d 267, 8 N.Y.2d 1054, 170 
N.E2d 403, motion den. 212 N.Y.S.2d 413, 9 
N.Y.2d 678, 173 N.E2d 235. 
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55. U.S.—Cole V. Loew*s Incorporated, D.C.Cal., 8 
F.R.D. 508. revd. on oth. grds., C.A., 185 F.2d 
641, cert. den. 71 S.Ct. 570, 340 U.S. 954, 95 
L.E<L 688—Sawyer v. E F. Drew & Co., D.C. 
N.J., 111 F.Supp. 1, am., D.C, 113 F.Supp. 527, 
affd., C.A., 209 F.2d 566—Moore v. Missouri Pac. 
R. Co., C.A.Tex.. 264 F.2d 754, cert. den. 80 S.a. 
119, 361 U.S. 861, 4 L.Ed.2d 103—Farmer v. 
Arabian Am. Oil Co., C.A.N.Y., 285 F.2d 720- 
Lucas V. Whittaker Corp., C.A.C 0 I 0 ., 470 F.2d 
326, 
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IU.—Schaffer v. Park City Bowl. 102 N.E.2d 665, 345 
IlLApp. 279. 

Ky.-Davies v. Mansbach, 338 S.W.2d 210. 

Mass.—Chaplain v. Dugas, 80 N E.2d 9, 323 Mass. 91. 
Mo.—Johnson v. Thompson, supra, n. 20. 

S.C.—Martin v. Southern Ry. Co., 126 S.E.2d 365, 240 
S.C. 460. 

Tex.—Lone Star Cotton Mills v. Thomas, Civ.App., 227 
S.W.2d 300. 

Utah—Russell v Ogden Union Ry. & Depot Co., 247 
P.2d 257, 122 Utah 107 

Wash.—Morris v. Rosenberg, 391 P.2d 975, 64 Wash.2d 
404. 

56. U.S.—Beall v. Keamey & Trecker Corp., D.C 
Md., 350 F.Supp. 978. 

lowa—Holdcn v. Construction Machinery Co., 202 
N.W.2d 348, 67 A.L.R.3d 324. 

58. 111.—Schaffer v. Park City Bowl, supra, n. 55. 
Tex,—Kree Institute of Electrolysis, Inc. v. Fageros, 

Civ.App.. 478 S.W.2d 569. 

59. lowa—LaFontaine v. Developers & Builders, Inc., 
156 N.W.2d 651, 261 lowa 1177. 

Miss.—Frederick Smith Enterprise Co. v. Lucas, 36 
So.2d 812, 204 Miss. 43. 

Wash.—Frazier v. Bowmar, 255 P 2d 906, 42 Wash.2d 
383. 

Corroboration by vouchers and receipts as not 
required 

U.S.—Beggs V. Dougherty Overseas, Inc., C.A.N.Y., 
287 F.2d 80. 
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63, Cal.—Carroll v. Civil Service Coramission of Kem 
County, 107 Cal.Rptr. 557, 31 CA.3d 561. 

Conn.—Carter v. Bartek, 114 A.2d 923, 142 Conn. 448. 
N.Y.—Rdss V. Arabian Am. Oil Co., 107 N.Y.S.2d 907, 
revd. on oth. grds. 109 N.Y.S.2d 625,279 App.Div, 
805, motion den. 107 N.E.2d 167, 304 N.Y. 644, 
affd. 110 N.E.2d 888, 304 N.Y. 953—Ribakove v. 
Rich, 172 N.Y.S.2d'902, 16 Misc.2d 339. 

Tex.—Smith v. Hamilton, Civ.App., 237 S.W.2d 774. 
Wia.—State ex rei. Schilling v, Baird, 222 N.W.2d 666, 
65 Wis.2d 394. 

64. Ark.—Runkle v. Fuess, 290 S.W.2d 433, 226 Ark. 
447. 

Cal.—Parker v. Twentieth Century-Fox Film Corp., 89 
ai.Rptr. 737, 474 P.2d 689, 3 C.3d 176, 44 A.L. 

R. 3d 615—Califomia School Emp As$*n v. Persen» 
nel Commission of Pajaro Val. Unifled School Dist. 
of Santa Cruz County, 106 Cal.Rptr. 283, 30 
C.A.3d 241. 

Xll.—People ex rei. Boume v. Johnson, 205 N.E.2d 470, 
32 IU.2d 324. 

Mass.—McKenna v. Commissioner of Mental Health, 
199 N.E2d 686, 347 Mass. 674. 

Mich.—Ogden v, George F. Alger Co., 91 N.W.2d 288, 
353 Mich. 402—Reinardy v. Bruzzese, 118 N.W.2d 
952, 368 Mich. 688. 

N^.—Schlueter v. School Dist. No. 42 of Madison 
County, 96 N.W.2d 203, 168 Neb. 443—Sullivan v. 
David City Bank, 148 N.W.2d 844. 181 Neb. 395. 
N.H.— McLaughlin v. Union-Leader Corp., 127 A.2d 
269, 100 N.H. 367, cert. den. 77 S.Ct. 663, 353 U.S. 
909,1 L.Ed.2d 663, reh. den. 77 S.Ct. 810, 353 U.S. 
943, 1 L.Ed.2d 764. 

N.Y.—Crabtree v. Elizabeth Arden Sales Corp., 105 
N.Y.S.2d 40, affd. 112 N.Y.S.2d 494, affd. 110 
N.E2d 551, 305 N.Y, 48. 

Okl.—Independent School Dist, No. 65, Wagoner Coun¬ 
ty V. Stafford, 257 P.2d 1092, 208 Okl. 542. 

Fa.—Saviu v. Gallaccio, 118 A.2d 282, 179 Pa.Supcr. 

589—Haefele v. Davis, 49 Luz.L.Reg. 223. 

Tenn.—Jeffers v. Stanley, 486 S.W.2d 737. 

Tex.—Niles v. Parsons, Civ.App., 239 S.W.2d 740—Call 
of Houston, Inc. v. Mulvey, Civ.App., 343 S.W.2d 
522—Mr. Eddie, Inc. v. Ginsberg, Civ.App., 430 

S. W,2d 5, err. ref. no rtv. crr. 

Wia.—Klug V. Flambeau Plastics Corp. (Rambeau 
Prods. Corp.), 214 N.W.2d 281, 62 Wis.2d 141. 


When Employer relieved of burden 
U.S.—Fisher Const. Co v. Lcrche, C.A.Guam, 232 
F.2d 508. 

Tex.—Smith v Hamilton, supra, n. 63. 

It has been held that the burden of 
proving that the employee could have 
earned or did eam compensation in 
mitigation of damages rests on the 
party whose wrongful actions caused 
the breach.^^ 

64.5, Minn,—Zeller v. Pnor Lake Public Schools, 
Independent School Dist.. No. 719, Scott County, 
108 N.W.2d 602, 259 Mmn. 487, 89 A.L.R.2d 
1012. 

65. Evidence held admissible or improperly ex- 
cluded 

(1) U.S.—Dailey v. Transitron Overseas Corp., D.C. 
Tex., 349 F.Supp. 797, affd. C.A, 475 F.2d 12. 

Cal.—Gross v. Maytex Knitting Mills of Cal., 254 P.2d 
163, 116 C.A.2d 705. 

Mass.—Morse v. FalI River Line Pier, Inc., 189 N.E.2d 
512, 345 Mass. 681. 

Miss.—Masomte Corp. v. Handshoe, 44 So.2d 41, 208 
Miss. 166. 

Mo.—Mullin V. St. Louis-San Francisco Ry. Co., supra, 
n. 47—Lee v. Missouri Fac. R. Co., 335 S.W.2d 92. 
S.C.—Martin v. Southern Ry. Co., 136 S.E.2d 907, 244 
S.C. 315. 

Tex.—Porter v. United Motels, Inc., Civ.App., 315 
S.W.2d 340. 

Utah—Russell v. Ogden Union Ry. & Depot Co., supra, 
n. 55. 

(2) Ala,—Grcen v. American Cast Iron Pipe Co., 446 
So.2d 16. 

Evidence held inadmissible 
Ark.—Cloud Oak Flooring Co. v. Fulks, 272 S.W2d 
677, 224 Ark. 263. 

Ga.—Rhodes v. Levitz Fumiture 05., 221 S.E.2d 687, 
136 Ga.App. 514. 

Mo.—Tennison v. St. Louis-San Francisco Ry. Co., 228 
S.W.2d 718. 
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67. Evidence of dissatisfaction 

(1) Cal.-Crillo V. Curtola, 204 P.2d 941, 91 Cal. 
App.2d 263. 

73. Fla.—Paddock v. Bay Concrete Industries, Inc., 
App., 154 So.2d 313. 

PartiGular evidence held admissible 
U.S.—Beall v. Keamey & Trecker Corp., D.C.Md., 350 
F.Supp. 978. 

Mo,—Mullin V. St. Louis-5an Francisco Ry. Co., supra, 
n. 47. 

77. Tex.—Lone Star Cotton Mills v. Thomas, supra, 
n. 55. 

Wash.—Frazier v. Bowmar, supra, n. 59. 

79. Wis.—McDonald v Chicago, M, St. P. & P R. 

Co., 157 N.W.2d 553, 38 Wis.2d 526. 

Salary received 

Minn.—Rensch v. General Drivers, Helpers and Truck 
Terminal Emp. Local No. 120, 129 N.W.2d 341, 
268 Minn. 307. 
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84. Wis.—McDonald v. Chicago, M., St. P. & P.R. 
Co., 157 N,W.2d 553, 38 Wis.2d 526. 

86. Cal.—Crillo v, Curtola, supra, n. 67. 

Utah—Russell v. Ogden Union Ry. & Depot Co., supra, 
n. 55. 

87. Ala.—Alabama Credit Corp. v. Higgins, 36 So.2d 
227, 251 Ala. 17. 
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98. Damages generally 

Wash.—Frazier v. Bowmar, supra, n. 59. 

99. Cal.—Mason v, Lyl Productions, 69 Cal.Rptr. 
769, 443 P.2d 193, 69 C.2d 79. 


1. Evidence held sufficient 

U.S,—De Pova v. Camden Forge Co., C,A.N.J., 254 
F.2d 248, cert. den. 79 S Ct. 26, 358 U.S. 816, 3 
L.Ed.2d 59. 

Cal.—Goad v. Rogers, 229 P.2d 791, 103 Cal.App.2d 
294. 

111.—Balstad v. Solem Mach. Co., 168 N.E.2d 732, 26 
Ill.App.2d 419. 

NJ.—Broth. of R. Trainmen v. Hill Bus Co., 44 A.2d 
904, 137 N.J.Eq. 408, affd. 51 A.2d 116, 139 
N.J.Eq. 304. 

Tex.—Lone Star Cotton Mills v. Thomas, Civ.App., 227 
S.W.2d 300. 

Evidence held insufficient 
IU.—^Thorsen v. Hansen, 151 N.E.2d 421, 18 Ill.App.2d 
1 . 

2. Evidence held sufficient 

(1) N.Y.—Mason v. Lory Dress Co., 104 N.Y.S.2d 
906, mod, on oth. grds. 110 N.Y.S.2d 904, 279 App.Div. 
863, affd. 111 N.E.2d 649, 305 N.Y, 600. 

(2) Conn.—Carter v. Bartek, 114 A.2d 923, 142 
Conn. 448. 

D.C.—Seldin v. Sande, Mun.App., 163 A.2d 572. 

111.—Miller v. Community Disoount Centers, Inc., 228 
N.E.2d 113, 83 ni.App.2d 439. 

Minn.—Fountam v. Oreck’s, Inc., 71 N.W.2d 646, 245 
Minn. 202. 

Tex.—Jay-Kay Paint Mfg. Co. v. Carter, Civ.App., 281 
S.W.2d 453, err. ref. no rev. err. 

( 3 ) Wis,—Smith v. Beloit Corp., 162 N.W.2d 585, 40 
Wis.2d 550. 

(4) To sustain finding of absence of contract provi- 
sion against discharge except for cause. 

Minn.—Cederstrand v. Lutheran Brotherhood, 117 
N.W.2d 213, 263 Minn. 520. 

(5) To Show employment was not a hiring at wiU. 
Pa.—Solomon v. Luria, 246 A.2d 435, 213 Pa.Super. 87. 

(6) Other matters. 

Mo.—Nola V. MeroUis Chevrolet Kansas City, Inc., 
App., 537 S.W.2d 627, 

Tex.—Barron v. Farah, Civ.App., 466 S.W.2d 434, err. 

ref. no rev, err. 

Evidence held insufficient 

(1) Md.—Gill V. Computer Equipment Corp., 292 
A.2d 54, 266 Md. 170. 

(2) N.Y.—Lohak v. Woodmere Club Inc., 190 N.Y. 
S.2d 174, 21 Misc.2d 320. 

3. Ark.—Ben F. Levis, Inc., v. Collins, 219 S.W.2d 
762, 215 Ark. 172. 

Evidence held sufficient 

U S.—McAleer v. McNally Pittsburg Mfg. Corp., C.A. 
Pa., 329 F.2d 273. 

Kan.—Crouch v. McDonald, 229 P.2d 766, 171 Kan. 
29. 

N.Y.—Lohak v. Woodmere Club, Inc., 190 N.Y.S.2d 
174, 21 Misc.2d 320. 

4. Ala.—Alabama Credit Corp. v. Higgins, 36 So.2d 

227, 251 Ala. 17. 

Evidence held sufficient 
Cal.—Darcy v. H E. Murray Co., 284 P.2d 583, 133 
C.A.2d Supp. 795. 

Hawaii—Low v. Honolulu Rapid Transit Co., 445 P.2d 
372, 50 Haw. 582. 

5. Cal—Nemanick v. Christensen, 197 P.2d 785, 87 
Cal.App.2d 844. 

Evidence held sufficient 
Ariz.—Kolberg v. McKean's Model Laundry & Dry 
Cleaning Co., 454 P.2d 867, 9 Ariz-App. 549. 
Mont.-Fox V. Fifth West, Inc., 454 P.2d 612, 153 
Mont. 95. 

N.Y.-White V. Ammann, 253 N.Y.S.2d 331, 22 

A.D.2d 674. 

Evidence held insufficient 

N.Y.-White v. Ammann, 253 N.Y.S.2d 331, 22 

A.D.2d 674. 

7. Cal.—Billetter v. Posell, 211 P.2d 621, 94 Cal. 
App.2d 858. 

Ind.—Nationwide Mut. Ins. Co. v. Pomeroy, 227 
N.E.2d 448, 141 Ind.App. 288. 
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N.Y.—Mason v. Lory Dress Co., supra, n. 2. 

Okl.—Groendyke Transport, Inc. v. Merebant, 380 P.2cl 
682. 

Utah—Russell v. Ogden Union Ry. & Depot Co., 328 
P.2d 306, 8 Utah 2d 63. 

Prima facie case 

Colo.—Peterson v. Colorado Engraving Co., App., 476 
P.2d 1009. 

8, U.S.—Brooks v. Chicago, R.I. & P.R. Co., C.A. 
lowa, 177 F.2d 385. 

Miss.--Frederick Smith Enterprise Co. v. Lucas, 36 
So.2d 812, 204 Miss. 43. 

N.Y.—Yazujian v. J. Rich Steers, Inc., 89 N.Y.S.2d 
SSl, 195 Misc. 694. 

Eridence held sufficient 

(1) Fla.-—Goldman v. Bodner, App., 272 So.2d 13. 
Mich.--Brooks v. Flint Fumiture Mart, 70 N.W.2d 700, 

342 Mich. 419. 

(2) U.S.—Reynolds v. Denver & Rjo Grande West¬ 
ern R. Co„ C.A.Utah, 174 F.2d 673—Sawyer v. E. F. 
Drew & Co., C.A.N.J., 209 F.2d 566—United Protec- 
tive Workcrs of America, Local No. 2 v. Ford Motor 
Co., C.A.I11., 223 F.2d 49—Entis v. Atlantic Wire & 
Cable Corp., C.A.N.Y.. 335 F.2d 759—Walls v. South- 
em Ry. Co., C.A.Ga., 351 F.2d 948. 

Ark.—Ooud Oak Flooring Co. v. Fulks, 272 S.W.2d 
677, 224 Ark. 263. 

Cal.—Downs v. Sherry, 202 P.2d 101, 90 Cal.App.2d 
1—Nattini v. Dewey, 216 P.2d 46, 96 Cal.App.2d 
545—Silva v. MeCoy, 66 Cal.Rptr. 364, 259 
C.A.2d 256. 

Fla.—Reed Const. Corp. v. Zimmerman, App., 133 
So.2d 579. 

IU.—Gauthier v. Fairies Lamp Works, 97 N.E,2d 587, 
342 111.App. 714—Aristocrat Window Co. v. Ran- 
dell, 206 N.E.2d 545, 56 Ill.App.2d 413. 
lowa—LaFontaine v. Developers & Builders, Inc., 156 
N.W.2d 651, 261 lowa 1177. 

Mich.—Horetski v. American Sandblast Co,, 65 N.W.2d 
702, 340 Mich. 323—Brown v. Chris Nelsen & Son, 
Inc., 158 N.W.2d 818, 10 Mich.App, 95. 
NJ.-Cook V. John H. Mathis Co., 61 A.2d 585, 1 
NJ.Super. 335. 

Pa.—Uvin v. Goldwater. 79 A.2d 266, 366 Pa. 599. 
Tex.—Jay-Kay Paint Mfg, Co. v. Carter, Civ.App., 281 
S.W.2d 453, err. ref. no rev. err.—Mr. Eddie, Inc. 
V. Ginsberg, Civ.App., 430 S.W.2d 5, err. ref. no 
rev. err. 

Va.—Norfolk Southern Ry. Co. v. Harris, 59 S.E.2d 
110, 190 Va. 966. 

(3) Cal.—Oldenkott v. American Elee., Inc., 92 Cal. 
Rptr. 127, 14 C.A.3d 198, cert. den, 91 S.Ct. 1668, 402 

U. S. 975, 29 L.Ed.2d 140. 

(4) U.S.—Meredith v. Lewis, C.A.Alaska, 203 F.2d 
714, 14 Alaska 281—Johnson v. Long Corp. of Puerto 
Rico, C.A.Puerto Rico, 244 F.2d 284—Diffenderfer v. 
Heublein, Inc., D.C.Minn., 285 F.Supp. 9, affd., C.A., 
412 F.2d 184. 

Cal.—Bravennan v. Rosenthal, 226 P.2d 617, 102 Cal. 
App.2d 30. 

Cok).—Schweizer v. Amalgamated Butcher Workmen of 
North America, Local No. 641, 347 P.2d 516, 141 
Colo. 211. 

ni.-Long v. Illinois Cent R. Co., 176 N.E.2d 812, 32 
mApp.2d 103, cert. den. 82 S.Ct. 948, 369 U.S. 
858, 8 L.Ed.2d 17, reh. den. 82 S.Ct. 1248, 370 U.S. 
906, 8 L.Ed.2d 402. 

La.—Evans v, Delta By-Products, App., 52 So.2d 593. 
Mo.—Craig v. Thompson, 244 S.W.2d 37. 

N.Y.—Joseph v. Pennsylvania R.R., 227 N.Y.S.2d 995, 
16 A.D.2d 332, affd. 190 N.E.2d 242, 12 N.Y.2d 
1056, 239 N.Y.S.2d 882. 

(5) U.S,—Transcontinental & Western Air v. Koppal, 
Mo., 73 S.Q. 906, 345 U.S. 653, 97 L.Ed. 1325—Sawyer 

V. E F. Drew & Co., D.CN.J., 111 F.Supp. 1, am., 
D.C., 113 F.Supp. 527, affd., C.A., 209 F.2d 566-Nich- 
ols V. National Tube D.C.Ohio, 122 F.Supp. 726— 
Marec v. U.S. Steel Corp., D.COhio, 195 RSupp. 137— 
Cashner v. U.S. Steel Corp., C.A.Ohio, 327 F.2d 533- 
Cunningham v. Eric R. Co., C.A.N.Y., 358 F.2d 640. 
Ariz.—^Dumes v. Harold Laz Advertising Co., 409 P.2d 

307, 2 Ariz.App. 387. 


Ark.—Clark v. Famsworth & Chambers Co., 262 
S.W.2d 458, 222 Ark. 765. 

Cal.—Lewis v. Protective Sec. Life Ins. Co., 25 Cal. 
Rptr. 213, 208 C.A,2d 582. 

Mo.—Johnson v. Thompson, 236 S.W.2d 1, 241 Mo. 
App. 1008—Howe v. St. Louis Union Trust Co., 
392 S.W.2d 625. 

N.Y.-Lohak v. Woodmere Gub, Inc., 190 N.Y.S.2d 
174, 21 Misc.2d 320. 

Utah—Reliance Nat. Life Ins. Co. v. Hansen, 393 P.2d 
793, 15 Utah 2d 400. 

Wash.—Frazier v. Bowmar, 255 P.2d 906, 42 Wash.2d 
383. 

Eyidence held insufffeient 

(2) U.S.—International Broth. of Tei. Workers v. 
New England Tei., & Tei. Co., D.C.Mass., 240 F.Supp. 
426. 

Mont—Amelme v. Pack & Co., 485 P.2d 689, 157 
Mont. 301. 

Neb.—Sinnett v. Hie Food Products, Inc., 174 N.W.2d 
720, 185 Neb. 221. 

N.Y.-Felsen v. Sol Cafe Mfg. Corp., 249 N.E.2d 459, 
24 N.Y.2d 682, 301 N.Y.S.2d 610, 
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Commission of Kem County, 107 Cal.Rptr. 557, 31 
C.A.3d 561. 

Conn.—Carter v. Bartek, 114 A.2d 923,142 Conn. 448. 


Neb,—Ridenour v. Kuker, 175 N.W.2d 287, 185 Neb, 
321. 

N.Y.—Mason v. Lory Dress Co., 104 N.Y.S.2d 906, 
mod. on oth. grds. 110 N.Y.S.2d 904, 279 App.Div. 
863. Affd. 111 N.E.2d 649, 305 N.Y. 600—Riba- 
kove V. Rich, 172 N.Y.S.2d 902, 16 Misc.2d 339— 
Amaducci v. Metropolitan Opera Ass’n, 304 N.Y. 
S.2d 322, 33 A.D.2d 542. 

Tenn.—Polk v. Torrence, 405 S.W.2d 575, 218 Tenn. 
680. 

Utah—Russell v. Ogden Union Ry. & Depot Co., supra, 
n. 23. 

Contract price Is Hmit of recovery 
Minn.—Rensch v. General Drivers, Helpers and Truck 
Terminal Emp. Local No. 120, 129 N.W.2d 341, 
268 Minn. 307. 

Neb.—Schlueter v. School Dist. No. 42 of Madison 
County, 96 N.W.2d 203, 168 Neb. 443. 

Prima facie measure 

(1) Cal.—Downs v. Sherry, supra, n. 8. 

Ordinary contract rather than tort measure held 
applicable 

U.S.—United Protective Workers of America, Local 
No. 2 v. Ford Motor Co.. C.A.1I1., 223 F.2d 49. 

Eamings of employee directly lower in seniority 
U.S.—Raabe v. Florida East Coast Ry. Co., D.C.Fla., 
259 F.Supp. 351. 

71. N.Y.—Slater v. Kane, supra, n. 31. 
Wash.-Frazier v. Bowmar, 255 P.2d 906, 42 Wash.2d 

383. 

72. Tenn.—Jeffers v. Stanley, 486 S.W.2d 737. 

73. U.S.—Quinn v. Straus Broadeasting Group, Inc., 
D.C.N.Y., 309 F.Supp. 1208. 

Cal.—Downs v. Sherry, supra, n. 8. 

Ill.-Thorsen v. Hansen, 151 N.E2d 421,18 IU.App.2d 
1—Claeson v, Hennessey, 156 N.E.2d 234, 20 111. 
App.2d 437. 

N.Y.—Reiss v. Arabian Am. Oil Co., 107 N.Y.S.2d 907, 
revd. on oth. grds. 109 N.Y.S.2d 625,279 App.Div. 
805, motion den. 107 N.E.2d 167, 304 N.Y. 644, 
affd. 110 N.E2d 888, 304 N.Y. 953. 

Tex.—Smith v. Hamilton, supra, n. 34. 

Employee is under duty, etc. 

U.S.—Sheridan v. United Broth. of Caipenters and 
Joiners, Local 626, D.C.Del., 194 F.Supp. 664, 
revd. on oth. grds., C.A., 306 F.2d 152—McAleer 

V. McNally Pittsburg Mfg. Corp., D.CPa., 198 
F.Supp. 606, revd. on oth. grds., C.A., 307 F.2d 
220-Tur2illo v. C.I.R., CA.Ohio, 346 F.2d 884. 
Wis.-Tetzlaff v. Pilot Press, Inc., 70 N.W.2d 678, 270 
Wis. 214. 
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82. U.S.—Enterprise Wheel & Car Corp. v. United 
Steelworkers of America, C.A.W,Va„ 269 F.2d 
327, revd. in part on oth. grds. 80 S.Ct. 1358, 363 
U.S. 593, 4 L.Ed.2d 1424. 

83. U.S.—United Protective Workers of America, Lo¬ 
cal No. 2 V. Ford Motor Co., CA.m., 223 F.2d 
49. 

85. U.S.—Odell v. Humble Oil Sc Refining Co., supra, 
n. 68 —CJjS. cited in In re Petroleum ^rriers 
Co., D.C.Minn., 121 F.Supp. 520, 525. 

N.Y.—Burg V. ARCS Industries, Inc., 318 N.Y.S.2d 
906, 36 A.D.2d 695-C.J.S. cited in De Graffen- 
reidt v. Ndghborhood Health Center of Provident 
Qinical Soc„ Inc., 346 N.Y,S.2d 469, 471, 42 
A.D.2d 773. 
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When an einployee’s employment is 
terminated by a late notice of termi- 
nation or without notice, the employer 
must pay the employee^s salary for the 
full notice period.®®-’ 

86.5. U.S.—Holt v. Seversky Electronatom Corp., 
C.A.N.Y., 452 F.2d 31. 


94. Fla.—CJ.S. cited in National Service Industries, 
Inc. V. Malloy, 266 So.2d 370, 371. 

Transportation expenses 
(3) Unpaid moving expenses are recoverable. 
lowa—Kitchen v. Stockman Nat. Life Ins. Co., 192 
N.W.2d 796. 

Utah—Holley v. Sullivan, 497 P.2d 630, 28 Utah 2d 3. 
Expense allowance held not recoverable 
Neb.—Bitler v. Terri Lee, Inc., 81 N.W.2d 318, 163 
Neb. 833. 

N.Y.—Crabtree v. Elizabeth Arden Sales Corp., 105 
N.Y.S.2d 40, affd. 112 N.Y.S.2d 494, affd. 110 
N.E2d 551, 305 N.Y. 48. 

Expenses not constitnting cost of performing 
contract are not recoverable 
N.H.—McLaughlin v. Union-Leader Corp., 116 A.2d 
489, 99 N.H. 492. 

95. U.S.—Beggs v. Dougherty Overseas, Inc., C.A. 
N.Y., 287 F.2d 80. 

Fla.—National Service Industries, Inc. v. Malloy, App., 
266 So.2d 370. 

Or.—Gaswint v. Case, 509 P.2d 19, 265 Or. 248. 
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96. Wis.—Smith v. Beloit Corp., 162 N.W.2d 585, 40 
Wis.2d 550. 

Other elements of damages have 
been recognized by the courts.^-* 

3.1. Loss of benefits under profit sharing and 
gronp-insurance pians 

N.H.—McLaughlin v. Union-Leader Corp., 116 A.2d 
489, 99 N.H. 492. 

Tax benefits accruing firom foreign employment 
U.S.—Beggs V. Dougherty Overseas, Inc., C.A.N,Y., 
287 F.2d 80. 

Cash surrender value of group policy 
U.S.—McAleer v. McNally Pittsburg Mfg. Co., C.A. 
Pa., 329 F.2d 273. 

Termination of interest in stock 
lowa—LaFontaine v. Developers & Builders, Inc., 156 
N.W.2d 651, 261 lowa 1177. 

Vacation, sick pay, and pay increases 
Cal,—Califomia School Emp. Ass’n v. Personnel Com¬ 
mission of Pajaro Val. Unified School Dist. of Santa 
Cruz County, 106 Cal.Rptr. 283, 30 C.A.Sd 241. 
5. U.S.—Volkswagen Interamericana, S.A., v. Rohi- 
sen, C.A.Puerto Rico, 360 F.2d 437, cert. den. 87 
S.Ct. 230, 385 U.S. 919,17 L.Ed.2d 143—Brady v. 

. Trans World Airlines, Inc., D.CDel., 244 F.Supp. 
820, affd., C.A., 401 F,2d 87, cert. den. 89 S.Q. 
680, 681, 684, 393 U.S. 1048, 21 L.Ed.2d 691, reh. 
den. 89 S.Ct. 1272, 394 U.S. 955, 22 L.Ed.2d 492. 
N.Y.—Amaducci v. Metropolitan Opera A8s’n, 304 
N.Y.S.2d 322, 33 A.D.2d 542. 

10. N.Y.—Amaducci v, Metropolitan Opera Ass*n, 
304 N.Y.S.2d 322, 33 A.D.2d 542. 

Humiliation, indignity, and shame 
(1) U.S.—Brady v. Trans World Airlines, Inc., D.C. 
Del., 244 F.Supp. 820, affd., C.A., 401 F,2d 87, cert 
den. 89 S.Q. 680, 681, 684, 393 U.S. 1048, 21 L.Ed.2d 
691, reh. den. 89 S.Ct, 1272, 394 U.S. 955, 22 L.Ed.2d 
492. 

Wis.—Smith V. Beloit Corp., 162 N.W.2d 585, 40 
Wis.2d 550. 

11. Loss of retirement benefits 

Tenn.—Delzell v. Pope, 294 S.W.2d 690, 200 Tenn. 641. 
Wis.—McDonald v. Chicago, M., St. P. & P.R. Co., 157 
N.W.2d 553, 38 Wis.2d 526. 

12. Ga.—Darlington Corp. v. Evans, 76 S.E.2d 72, 88 
Ga.App. 84. 
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Other items have been held not re¬ 
coverable as damages.^^^ 
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13.5. Advertising costs for new employment 
N.Y.—Van Raas v. Rosenbaum-Grinell, Inc., 206 N.Y. 
S.2d 23S, 23 Misc.2d 919. 

Wife^s claim for loss of consortium 
U.S.—Brady v. Trans World Airlines, Inc., D.C.Del., 
244 F.Supp. 820, afTd., C.A., 401 R2d 87, cert. den. 
89 S.Ct. 680, 681, 684. 393 U.S. 1048, 21 L.Ed.2d 
691, reh. den. 89 S.Ct. 1272, 394 U.S. 955, 22 
L.Ed.2d 492. 

Patents and inventions 

D.C.—Maloney v. E. I. Du Pont de Nemours & Co., 

C. A., 352 F.2d 936, 122 U.S.App.D.C. 268, cert. 
den. 86 S.Q. 1201, 1211, 383 U.S. 948. 16 LEd.2d 
210 . 

14. U.S.—Lodge 743, Intem. Ass'n of Machinists, 
AFL>CIO V. United Aircraft Corp., D.C.Conn., 
336 F.Supp. Sll-^Intemational Ass'n of Machin¬ 
ists, Lodge 917 V. Air Products & Chemicals, Inc., 

D. C.Pa., 341 F.Supp. 874. 

N.H.—McLaughlin v. Union-Leader Corp., 127 A.2d 
269, 100 N.H. 367, cert. den. 77 S.Ct. 663, 353 U.S. 
909, 1 L.Ed.2d 663. reh. den. 77 S.a. 810, 353 U.S. 
943, 1 L.Ed.2d 764. 

16, Matters considered 
U.S.—Sawyer v. E F. Drew & Co., D.C.N.J., 113 
F.Supp. 527. 

Rate 

U.S.—Sawyer v. R F. Drew & Co., supra. 

18, U.S.—Entis V. Atlantic Wire & Cable Corp., C.A. 
N.Y., 335 F.2d 759. 

Md.—John B. Robeson Assocjates, Inc. v. Gardens of 
Faith, Inc,, 172 A.2d 529, 220 Md. 215. 

N.Y.—Mason v. Loiy Driss Co., Sup., 104 N.Y.S.2d 
906, mod. on oth. grds. 110 N.Y.S.2d 904, 279 
App.Div. 863, affd. 111 N.E2d 649, 305 N.Y. 600. 
Tex.—Cessae v. Leger, Civ.App., 214 S.W.2d 860, err. 
ref. no rcfv. err. 

Metliod of computation held improper 
N.Y.-Fisher v. Lober, 201 N.Y.S.2d 270, 11 A.D.2d 
645. 
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31. U.S.—Brady v. Trans World Airlines, Inc., D.C. 
Del., 196 F.Supp. 504—Brady v. Trans World 
Airlines, Inc., D.CDel, 244 F.Supp. 820, affd., 
CA., 401 F.2d 87, cert. den. 89 S.Ct. 680, 681, 
684, 393 U.S. 1048, 21 L.Ed.2d 691, reh. den. 89 
S.Q. 1272, 394 U.S. 955, 22 L.Ed.2d 492-Holt v. 
Southern Ry. Co., D.CTenn., 320 F.Supp. 864. 
ni.— CJS. cHed Ia Kelsay v. Motorola, Inc., 384 
N.E2d 353, 360, 23 IlI.Dcc. 559, 74 IU.2d 172. 
N.Y.—Cangemi v. Acton, 328 N.Y.S.2d 882, 38 A.D.2d 
806. 

Frand 

U.8.-Odd] V. Humble ai & Refining Co., C.A.N.M., 
201 F.2d 123, cert den. 73 S,Ct. 833, 345 U.S. 941, 
97 LEd. 1367. 

RetaUatorp diaebarge 

CMd.—Hkks V. Tuka Dynaspan, Inc., App., 695 P.2d 
17. 

Tenn.—Clanton v. Cain-Sloan Ca, 677 S.W.2d 441. 

Shortagei of money 

Wis.—State v. Schwarze, 355 N.W.2d 842, 120 Wis.2d 
453. 

33« Cfarcniiiatances hdd not to limit recorery 

to «ftHiInal damagftg nply 

U. S.—Brady v. Trana World Airlines, Inc., D.C.Del., 

244 RSupp. 820, affd., C.A., 401 R2d 87, cert den. 
89 S.Ct 680, 681, 684, 393 U.S. 1048, 21 L.Ed.2d 
691, 1 ^ den. 89 S.Ct 1272, 394 U.S. 9SS, 22 
L.Ed.2d492. 

37. U.S.—Gasa v. Nadonal Container Corp., D.C.I11., 
171 RSupp. 441, app. dism., C.A., 271 F.2d 231. 

38. U.S.—Fasquel v. Owen, C.A.Mo., 186 F.2d 263. 
Damaget to date of inatitntion of action, etc. 

(2) The cases of Smith v. Cashie & Chowan R. & 
Lunaber Co., 54 S.E 788, 142 N.C. 226, Robinson v. 
McAJhaney. 6 S.E.2d 517, 216 N.C 674, and Robinson 

V. McAlhancy, 199 S.E 26, 214 N.C. 263 have been 


overruled, the court holding that an employee suing for 
wrongful discharge prior to the end of the contract term 
is not limited to the amount due when the action was 
commenced. 

N.C.—Freeman v. Hardee’s Food Systems, Inc., 147 
S.E2d 590, 267 N.C. 56. 

In Texas 

(1) Tex.—Niles v. Parsons, Civ.App., 239 S.W.2d 
740—C,J.S. cited in Dixie Glass Co. v. Pollak, Civ. 
App., 341 S.W.2d 530, 537, 91 A.L.R.2d 662, err. ref. 
no rev. err., 347 S.W.2d 596, 162 Tex. 440. 
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39. Cal.—Oldenkott v. American Elee., Inc., 92 Cal. 
Rptr. 127, 14 C.A.3d 198, cert. den. 91 S.Q. 1668, 
402 U.S. 975, 29 L.Ed.2d 140. 

Neb.—SuIIivan v. David City Bank, 148 N.W.2d 844, 
181 Neb. 395. 

N.Y.—Gross v. Joan Iris Corp., 89 N.Y.S.2d 145. 
Tex.—Dixie Glass Co. of Houston v. Pollak, 347 
S.W.2d 596, 162 Tex. 440. 

44. Colo.—Colorado School of Mines v. Neighbors, 
203 P.2d 904, 119 Colo. 399. 

Tex.—Lone Star Cotton Mills v. Thomas, Gv.App., 227 
S.W.2d 300. 
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45. U.S —Alaska Airlines v. Stephenson, C.A.Alaska, 
217 R2d 295, 15 Alaska 272—Beggs v. Dougherty 
Overseas, Inc., C.A.N.Y,. 287 R2d 80. 

Ala.—Alabama Credit Corp. v. Higgins, 36 So.2d 227, 
251 Ala. 17. 

Cal.—Gonzales v. International Ass’n of Machinists, 29 
CalRptr. 190, 213 C.A.2d 817—Carroll v. Civil 
Service Commission of Kem County, 107 Cal.Rptr. 
557, 31 CA 3d 561. 

Ind.—Albert Johann & Sons Co. v. Echols, 238 N.E2d 
685, 141 Ind.App. 122. 

Mass.—McKenna v. Commissioner of Mental Health, 
199 N.E.2d 686, 347 Mass. 674. 

Mich.—Reinardy v. Bnizzesc, 118 N.W.2d 952, 368 
Mich. 688. 

Tenn.—Polk v. Torrence, 405 S.W.2d 575, 218 Tenn. 
680. 

Tex.—Cessae v. Leger, Civ.App., 214 S.W.2d 860, err. 
ref. no rev. err.—Cole v. Gty of Houston, Civ. 
App., 442 S.W.2d 445. 

Wis.—Klug V. Flambeau Plastics Corp. (Flambeau 
Prods. Corp.), 214 N.W.2d 281, 62 Wis.2d 141. 

Absence of neat mathematical computation not 
fatal to mitigation 

U.S.—McAleer v. McNally Pittsburg Mfg. Co., C.A, 
Pa., 329 F.2d 273. 

46. U.S.—St. Gair v. Local Union No. 515 of Intem. 
Broth. of Teamsters, Chauffeurs, Warehousemen 
and Helpers of America, CA.Tcnn., 422 F.2d 128. 

Aruc.—Dumes v. Harold Lax Advertising Co., 409 P.2d 
307, 2 Ariz.App. 387, 

Cal.—Crillo V. Curtola, 204 F.2d 941, 91 Cal.App.2d 
263—De Angeles v. Roos Bros., Inc., 52 Cal.Rptr. 
783, 244 C.A.2d 434—SUva v. MeCoy, 66 Cal. 
Rptr. 364, 259 CA.2d 256-Parker v. Twentieth 
Centuiy-Fox Film Corp., 89 Cal.Rptr. 737, 474 
P.2d 689, 3 C3d 176, 44 A.L.R.3d 615. 

Fla.—Reed Const. Corp. v. Zimmennan, App., 133 
So,2d 579. 

111.—Peoplc ex «1. Boume v. Johnson, 205 N.E2d 470, 
32 IlL2d 324. 

Ind.—Rochester Capital Leasing Corp. v. McCracken, 
295 N.E2d 375, 156 Ind.App. 128, 
lowa—LaFontaine v. Developers & Builders, Inc., 156 
N.W.2d 651, 261 lowa 1177. 

La.—Carlson v. Ewing, 54 So.2d 414, 219 La. 961. 
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Mo.—C.J.S. cited in Sides v. Contemporary Homes, 
Inc., App., 311 S.W.2d 117, 120. 

Neb.—Schlueter v School Dist. No. 42 of Madison 
County, 96 N.W.2d 203, 168 Neb. 443—Lee v. 
Ralston School Dist., Douglas County, 145 N.W.2d 
919, 180 Neb. 784. 

N.Y.—Mason v. Lory Dress Co., supra, n. 18, mod. on 
oth. grds. 110 N.Y.S.2d 904, 279 App.Div. 863— 
Reiss V. Arabian Am. Oil Co., 107 N.Y.S.2d 907, 
rev’d. on oth. grds. 109 N.Y.S.2d 625, 279 App.Div. 
805, motion den. 107 N.E2d 167, 304 N.Y. 644, 
affd. 110 N.E.2d 888, 304 N.Y. 953—Corneli v. 
T.V. Development Corp.. 268 N.Y.S.2d 29, 17 
N.Y.2d 69, 215 N.E.2d 349, on remand 270 N.Y. 
S.2d 45, 50 Misc.2d 422. 

N.C.—C.J.S. cited in Thomas v. Catawba College, 104 
S.E2d 175, 180, 248 N.C. 609. 

Okl.—Independent School Dist. No. 65, Wagoncr Coun¬ 
ty V. StafFord, 257 P.2d 1092, 208 Okl. 542. 

Or.—Elizaga v. Kaiser Foundation Hospitals, Inc., 487 
P.2d 870, 259 Or. 542. 

Pa.—Cobie v. Metal Tp. School Dist., 3 Cumb. 43. 

Tex.—Cessae v. Leger, supra, n. 18—Texas Technologi- 
cal College v. Fry, Civ.App., 288 S.W.2d 799. 

Wis.—Urson v. Fisher, 48 N.W.2d 502, 259 Wis. 355-^ 
Tetzlaff V. Pilot Press, Inc., 70 N.W.2d 678, 270 
Wis. 214. 

Unemployment insurance receipts 

Vt.—Lambert v. Equinox House, Inc., 227 A.2d 403, 
126 Vt. 229. 

47. U.S.—United Protective Workers of America, Lo¬ 
cal No. 2 v. Ford Motor Co., C.A.I11., 223 F.2d 
49—Gass V. National Container Corp., D.C.Ill., 
171 F.Supp. 441, app. dism., C.A., 271 F.2d 231— 
McAleer v. McNally Pittsburg Mfg. Co., C.A.Pa., 
329 F.2d 273—C.J.S. cited in Ochoa v. American 
Oil Company, 338 F.Supp. 914, 919. 

Ala.—Alabama Credit Corp. v. Higgins, supra, n. 45. 

Cal.—Parker v. Twentieth Century-Fox Filra Corp., 89 
Cal.Rptr. 737, 474 P.2d 689, 3 C.3d 176, 44 A.L. 

R. 3d 615. 

Conn.—Carter v. Bartek, 114 A.2d 923, 142 Conn. 448. 

Fla,—Southern Keswick, Inc. v. Whetherholt, App., 293 
So.2d 109. 

ni—KeeI V. Illinois Terminal R. Co., 104 N.E.2d 659, 
346 111.App. 169—Qaeson v. Hennessey, 156 
N.E.2d 234, 20 ni.App.2d 437. 

Minn.—Spurck v. Civil Service Bd., 42 N.W.2d 720,231 
Minn. 183. 

Mo.—CJ.S. cited in Wessler v. City of St. Louis, 242 

S. W.2d 289, 291—CJ.S. cited in Wolf v. Missouri 
State Training School For Boys, 517 S.W. 138, 143. 

Neb.—Schlueter v. School Dist. No. 42 of Madison 
County, 96 N.W.2d 203, 168 Neb. 443—CJJS. 
cited in Ridenour v. Kuker, 175 N.W.2d 287, 291, 
185 Neb. 321. 

N.Y.—Mason v. Lory Dress Co., supra, n. 18—Crabtree 
V. Elizabeth Arden Sales Corp., 105 N.Y.S.2d 40, 
affd. 112 N.Y,S.2d 494, affd. 110 N.E2d 551, 305 
N.Y. 48—Goldman v. City Specialty Stores, 137 
N.Y.S.2d 693, 285 App.Div. 880-Tetch v. Aetna 
Indus. Corp., 174 N.Y.S.2d 743, 11 Misc.2d 530, 
revd. on oth. grds, 184 N.Y.S.2d 556, 8 A.D.2d 
596, rearg. Co., 86 A.2d 449, 18 N.J.Super. 19. 

N.J.—Roselle v. La Fera Contracting den. and app. gr. 
187 N.Y.S.2d 978, 8 A.D.2d 782, affd, 201 N.Y. 
S.2d 780, 8 N.Y.2d 766, 168 N.E.2d 114. 

N.C.—C,J.S. cited in Thomas v, Catawba College, 104 
S.E.2d 175, 180, 248 N.C. 609. 

Tenn.—Akers v. J. B. Sedberry, Inc., 286 S.W,2d 617, 
39 Tenn.App. 633—Jeffers v. Stanley, 486 S.W.2d 
737. 

Tex.—Smith v, Hamilton, Civ.App., 237 S.W.2d 774— 
Dixie Glass Co. v. Pollak, Civ.App., 341 S.W.2d 
530, 91 A.LR.2d 662, err. ref. no rev. err., 347 
S.W.2d 596, 162 Tex. 440—Mr. Eddie, Inc. v. 
Ginsberg, Civ.App., 430 S.W.2d 5, err. ref. no rev. 
err. 

Utah—Russell v. Ogden Union Ry. & Depot Co., 247 
P.2d 257, 122 Utah 107. 

Va.—Paddock v. Mason, 48 S.E.2d 199, 187 Va. 809. 

Wis.—McDonald v. Chicago. M., St. P. & P.R. Co., 157 
N.W.2d 553, 38 Wis.2d 526—State ex rei. SchiUing 
v. Baird, 222 N.W.2d 666, 65 Wis.2d 394. 
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Unemployment insurance receipts 
Cal.—Billetter v. Posell, 211 P.2d 621, 94 Cal.App.2d 
858. 

Evidence beld to show greater earning in other 
employment 

III—Thorsen v. Hansen, 151 N.E.2d 421, 18 Ill.App.2d 

Burden on employer 

Tex,—Call of Houston, Inc. v. Mulvey. Civ.App., 343 
S.W.2d 522. 

Prospective and actual eamings 

N.Y.—Rudman v. Cowles Communications, Inc., 280 
N.E.2d 867, 30 N.Y.2d 1, 330 N.Y.S.2d 33, 63 
A.L.R.3d 527. 
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49. U.S.—Gass v. National Container Corp., D.C.I11., 
171 F.Supp. 441, app. dism. 271 F.2d 231. 

Wis.—Tetzlaff v. Pilot Press, Inc,, supra, n. 46. 

50. Earnings by wrongfiilly discharged em- 
ployee 

Fla.—Southern Keswick, Inc. v. Whetherholt, App., 293 
So.2d 109. 

51. 111.— CJS. dted in People ex rei. Boume v. John¬ 
son, 205 N.E.2d 470, 473, 32 I11.2d 324. 

N.J.—C.JJS. cited In Roselle v. La Fera Contracting 
Co., 86 A.2d 449, 453, 18 N.J.Supcr, 19. 

Pa.—Ritz V. Music, Inc., 150 A.2d 160, 189 Pa.Super. 
106. 

Tex.—Smith v. Hamilton, supra, n. 47. 

52. 111.—People ex rei. Boume v. Johnson, 205 N.E,2d 
470, 32 I11.2d 324. 

53. Ind.—Rochester Capital Leasing Corp. v. 
McCracken, 295 N.E.2d 375, 156 Ind.App. 128. 
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60. Ark.—Runkle v. Fucss, 290 S,W.2d 433, 226 Ark. 
447. 

111.—Grauer v, Valve & Primer Corp., 361 N,E.2d 863, 

5 IllDec. 540, 47 Ill.App.3d 152. 

Mich,-Fothcrgill v, McKay Press, 132 N.W.2d 144, 
374 Mich. 138. 

Pa,—Savitz v. Gallaccio, 118 A.2d 282, 179 Pa.Super. 
589. 

Tex.—Dixie Glass Co. v. Pollak, Civ.App,, 341 S.W.2d 
530, 91 A.L.R.2d 662, crr. ref. ,no rev. err., 347 
S.W.2d 596, 162 Tex. 440, 

Wis.—Tetzlaff v. Pilot Press, Inc., supra, n. 46. 
Reemployment by former employer 
(2) Other statements. 

Tex.—Mr. Eddie, Inc. v. Ginsberg, Civ.App., 430 
S.W.2d^5, err. ref. no rev. err. 

61. Cal.—Harris v. National Union of Marine Cooks 
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Wis.—Abbott Laboratories v. Norse Chemical Corp., 
147 N.W.2d 529, 33 Wis.2d 445. 

Secrecy by one who claims it as essential 

Cal.—By-Buk Co. v. Printed Cellophane Tape Co., 329 
P.2d 147, 163 C.A.2d 157. 

Coim.—Allen Mfg. Co. v. Loika, 144 A.2d 306, 145 
Conn. 509. 

Reproduction from memory of trade secrets as 
breach of confldence 

U.S.—A. H. Emery Co. v. Marcan Products Corp., 
D.C.N.Y., 268 F.Supp. 289, affd., CA., 389 F.2d 
11, cert. den. 89 S.Q. 109, 393 U.S. 835, 21 
L.Ed.2d 106. 

82, U.S.—Franke v. Wiltschek, D.C.N.Y., 115 
F.Supp. 28, affd., C.A., 209 F,2<i 493—Head Ski 
Co. v. Kam Ski Co., D.C.Md., 158 F.Supp. 919- 

C. J.S. quoted in Sarkes Tarzian, Inc, v. Audio 
Devices, Inc., D.C.Cal, 166 F.Supp. 250, 265, 
affd., C.A., 283 F.2d 695, cert. den. 81 S.Ct. 903, 
365 U.S. 869, 5 LEd.2d 859—Gaye v. Gillis, 

D. CMass., 167 F.Supp. 416. 

Cal.—Aetna Bldg. Maintenance Co. v. West, supra, n. 
77. 

Conn.—Town St Country House & Homes Service, Inc. 
V. Evans, 189 A.2d 390, 150 Conn. 314. 

111.—Louis Milani Foods v. Scharf, 82 N.E.2d 75, 335 
llLApp. 569. 

La.—CJ.S. quoted In Lamb v. Quality Inspection Ser¬ 
vices, Inc., App., 398 So.2d 643, 645. 

Mass.—Dynamics Research Corp. v. Analytic Sciences 
Corp., 400 N.E.2d 1274, 9 Mass.App. 254. 

Mich.—Insealator, Inc. v, Wallace, 98 N.W,2d 643, 357 
Mich. 233. 

Mo.—Continental Research Corp. v. Scholz, App., 595 
S.W.2d 396. 

NJ,—Boost Co. v. Faunce, supra, n. 76—National Tile 
Bd. Corp. v. Panelboard Mfg. Co., 99 A.2d 440, 27 
N.J.Super. 348—Sun Dial Corp. v. Rideout, 108 
A.2d 442, 16 N.J. 252—Whitmyer Bros., Inc. v. 
Doyle, 274 A.2d 577, 58 N.J. 25. 

N.Y.—Monroe Coverall Service, Inc., v. Bosner, 128 
N.Y.S.2d 476, 283 App.Div., 451, am. 130 N.Y. 
S.2d 911, 283 App.Div. 998—Apollo Stationery Co. 
V. Pilmar, 173 N.Y.S.2d 854, 11 Misc.2d 263, 265, 
268—Ferranti Elee. Inc. v. Harwood, 251 N.Y.S.2d 
612, 43 Misc.2d 533—S. Tepfer St Sons, Inc. v. 
Zschaler. 269 N.Y.S.2d 552, 25 A.D. 786. 
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Ohio—CJ.S. cited in Arthur Murray Dance Studios of 
Cleveland v. Witter, 105 N.W.2d 685, 709. 

Or.—Stimson Lumber Co. v. Laurence-David, Inc., 356 
P.2d 84, 224 Or. 447. 

Pa.—Greystone Upholstery Corp. v. Lehigh Shops, Inc., 
30 Leh.LJ. 106. 

Tex.—Lamons Metal Gasket Co. v. Traylor, Civ.App, 
361 S.W.2d 211, err. ref. no rev. err. 

“Trade secret” defined 

U.S.— Harris Mfg. Co. v. Williams, D.C.Ark., 157 
F.Supp. 779—^Hulsenbusch v. Davidson Rubber 
Co., CA.Iowa, 344 F.2d 730, cert. den. 86 S.Ct 
545, 382 U.S. 977, 15 L.Ed.2d 468—Sperry Rand 
Corp. V, Rothlem, D.C.Conn., 241 F.Supp. 549— 
Schmidinger v. Welsh, D.C.N.J., 243 F.Supp. 852, 
affd. in part, revd. in part on oth. grds, C.A., 383 
F.2d 455, cert. den. 88 S.Ct. 1031, 1040, 390 U.S. 
946. 19 L.Ed.2d 1134. 

Cal.—Ungar Elee. Tools, Inc. v. Sid Ungar Co., 13 
Cal.Rptr. 268, 192 C.A.2d 398—Futurecraft Corp, 
V. Clary Corp., 23 Cal.Rptr. 198, 205 C.A.2d 279. 
111.—Schulenburg v. Signatrol, Inc., 212 N.E.2d 865, 33 
II1.2d 379, cert. den. 86 S.Ct. 1225, 383 U.S. 959, 
16 L.Ed.2d 302—James C. Wilbom & Sons, Inc. v. 
Hemff, 237 N.E.2d 781, 95 Ill.App.2d 155—Heat- 
bath Corp. v. Ifkovits, 254 N.E.2d 139, 117 HI. 
App,2d 158—Bimba Mfg. Co. v. Starz Cylinder 
Co.. 256 N.E.2d 357, 119 IU.App.2d 251. 

Ky.—Mid-States Enterprises, Inc. v. House, 403 S.W.2d 
48. 

Mass.—Kroeger v. Stop & Shop Companies, Inc., 432 
N.E.2d 566, 13 Mass.App. 310, review den. 440 
N.E.2d 1175, 386 Mass. 1102. 

Ohio—Albert B. Cord Co. v. S & P Management 
Services, Inc., 194 N.E.2d 173, revd. on oth. grds. 
207 N.W.2d 247, 2 Ohio App.2d 148. 

Okl.—Central Plastics Co. v. Goodson, 537 P.2d 330. 
S.D.—Ist American Systems, Inc. v. Rezatto, 311 
N.W.2d 51. 

That every ingredient is known to trade does not 
preclude trade secret in combmmg them. 

Conn.-AUen Mfg. Co. v. Loika, 144 A.2d 306, 145 
Conn. 509. 

Matters completely disclosed by goods as not 
protected 

U.S.—Schmidinger v, Welsh, D.C.N.J., 243 F.Supp. 
852, affd. in part, revd. in part on oth. grds., C.A., 
383 F.2d 455, cert. den. 88 S.Ct. 1031, 1040, 390 
U.S. 946, 19 L.Ed.2d 1134. 

dal,—Futurecraft Corp. v. Clary Corp., 23 Cal.Rptr. 
198, 205 C A.2d 279. 

Pa.—Van Products Co. v. General Welding St Fabricat¬ 
ing Co., 213 A.2d 769, 419 Pa, 248, 30 A.L.R.3d 
612. 

Marketing of finished product immaterial 
111.—Schulenburg v. Signatrol Inc., 200 N.E2d 615, 50 
Ill.App.2d 402, affd. in part and revd. in part on 
oth. grds. 212 N.E2d 865, 33 I11.2d 379, Cert. den. 
86 S.a. 1225, 383 U.S. 959, 16 L.Ed.2d 302. 

That trade secret was spied out does not affect its 
status. 

111.—Schulenburg v. Signatrol Inc., 200 N.E.2d 615, 50 
Ill.App.2d 402, affd. in part and revd. in part on 
oth. grds. 212 N.E.2d 865, 33 I11.2d 379. Cert. 
Den. 86 S.O. 1225, 383 U.S. 959, 16 L.Ed.2d 302. 
Information available elsewhere 
U.S.—Standard Brands, Inc. v. Zumpe, D.C.La., 264 
F.Supp. 254—Mixing Equipment Co. v. Philadel¬ 
phia Gear, Inc., C,A.Pa., 436 F.2d 1308. 

Degree of secrecy reqnired 
U.S.—A. H. Emery Co. v. Marcan Products Corp., 
C.A.N,Y., 389 F.2d 11, cert. den. 89 S.Ct. 109, 393 
U.S. 835, 21 L.Ed.2d 106. 

N.Y.—General Aniline & Film Corp. v. Frantz, 272 
N.Y.S.2d 600, 50 Misc.2d 994, modification den. 
274 N.Y.S.2d 634, 52 Misc.2d 197. 

Okl.—Central Plastics Co. v, Goodson, 537 P.2d 330. 
Utah—J & K Computer Systems, Inc. v. Parrish, 642 
P.2d 732. 

83. U.S.—Head Ski Co. v. Kam Ski Co., D.C.Md., 
158 F.Supp. 919—Walters v. Shari Music Pub. 
Corp., D.CN.Y., 185 F.Supp. 408—Hulsenbusch 


V. Davidson Rubber Co., CA.Iowa, 344 F.2d 730, 
cert. den. 86 S.Ct. 545, 382 U.S. 977, 15 L.Ed.2d 
468—Standard Brands, Inc. v. Zumpe, D.C.La., 
264 F.Supp. 254. 

Cal.—Ungar Elee. Tools, Inc. v. Sid Ungar Co., 13 
CaLRptr. 268, 192 C.A.2d 398-Cal Francisco Inv. 
Corp v. Vrionis, 92 Cal.Rptr. 201, 14 C.A.3d 318. 

Conn.-AIlen Mfg. Co. v. Loika, 144 A2d 306, 145 
Conn, 509. 

Ga.—Thomas v. Best Mfg. Corp., Division of Tillotson 
Corp., 218 S.E.2d 68, 234 Ga. 787. 

111 —Revcor, Inc. v. Fame, Inc., 228 N.E.2d 742, 85 
Hl.App.2d 350. 

Mass.—Jet Spray Cooler, Inc. v. Crampton, 282 N,E.2d 
921, 361 Mass. 835, app. after remand 385 N.E.2d 
1349. 377 Mass. 159. 

Pa.—Van Products Co. v. General Welding & Fabricat¬ 
ing Co., 213 A.2d 769, 419 Pa. 248. 30 A.L.R.3d 
612. 

Commimication to others within privUege 

Wis.—Abbott Laboratories v. Norse Chemical Corp., 
147 N.W.2d 529, 33 419 Pa. 248. 
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84. U.S.—Allis-Chalmers Mfg. Co. v. Continental 
Aviation & Engineering Corp., D.C.Mich., 255 
F.Supp. 645—Frederick Chusid & Co. v. Marshall 
Leeman & Co.. D.C.N.Y.. 279 F.Supp. 913—Fu¬ 
ture Plastics, Inc. v. Ware Shoals Plastics, Inc., 
D.C.S.C., 340 F.Supp. 1376. 

Cal.—State Farm Mut. Auto. Ins. Co. v. Dempster, 344 
P.2d 821, 174 C.A.2d 418. 

Colo.—Julius Hyman & Co. v. Velsicol Corp., supra, n. 
72. 

D.C.—U.S. Travel Agency, Inc. v. Worid-Wide Travel 
Service Corp., App., 235 A.2d 788. 

111.—Tad, Inc. v. Siebert, 380 N.E.2d 963, 20 HlDec. 
754, 63 Ill.App.3d 1001. 

Ky.—Mid-States Enterprises, Inc. v. House, 403 S.W.2d 
48. 

Mass.—Com. v. Robinson, 388 N.E.2d 705, 7 Mass. 
App. 470. 

N.J.-Sun Dial Corp. v. Rideout, 108 A.2d 442, 16 N.J. 
252. 

Pa.—Morgan’s Home Equipment Corp. v. Martuoci, 
136 A.2d 838, 390 Pa. 618. 

Factors for consideration 

U.S.—Republic Systems St Programming, Inc. v. Com¬ 
puter Assistance, Inc., D.C.Conn., 322 F.Supp. 619, 
affd., C.A., 440 F.2d 996—International Election 
Systems Corp. v. Shoup, D.C.Pa., 452 F.Supp. 684, 
affd. CA., 595 F.2d 1212. 

Conn.—Town & Country House & Homes Service, Inc. 
V. Evans, 189 A.2d 390, 150 Conn. 314. 

Mich.—Kubik, Inc. v. Hull, App., 224 N.W.2d 80, 56 
Mich.App. 335. 

N.Y.—Ferranti Elee. Inc. v. Harwood. 251 N.Y.S.2d 
612, 43 Misc.2d 533. 

Pa.—Bettinger v. Cari Berke Ass’n, Inc., 314 A.2d 296, 
455 Pa. 100. 

89, U.S.—Structural Dynamics Research Corp. v. En¬ 
gineering Mechanies Research Corp., D.C.Mich., 
401 F.Supp. 1102. 

Mass.—Chomeries, Inc. v. Ehrreich, App., 421 N.E2d 
453. 

N.J.—Sun Dial Corp. v. Rideout, supra, n. 84—^Nation¬ 
al Tile Bd. Corp. v, Panelboard Mfg. Co., 99 A.2d 
440, 27 N.J.Super. 348. 

Information held not confidential 

U.S.—Mercer v. C. A. Roberts Co., C.A.Tex., 570 F.2d 
1232. 

Mass.—Angeli Elevator Lock Co. v, Manning, 205 
N.E.2d 245, 348 Mass. 623—J. T. Healy & Son, 
Inc. v. James A. Murphy & Son, Inc., 260 N.£.2d 
723, 357 Mass. 728. 

Mich.—Kubik, Inc. v. Hull, App., 224 N.W.2d 80, 56 
Mich.App. 335. 

Pa.—Bettinger v. Cari Berke Ass’n, Inc., 314 A.2d 296, 
455 Pa. 100. 

90. U.S.—Franke v. Wiltschek, D.C.N.Y., 115 
F.Supp. 28, affd., C.A., 209 F.2d 493—Metal Lu- 
bricants Co. v. Engineered Lubricants Co., D.C> 
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Mo., 284 F.Supp. 483, afW., C.A., 411 F.2d 426— 
Lear Siegler, Inc. v. Ark-Ell Springs, Inc., C.A. 
Miss,, 569 F.2d 286. 

Mich.—Insealalor, Inc. v. Wallace, 98 N.W.2d 643, 357 
Mich. 233. 

N.Y.—L. M. Rabinowitz & Co. v. Dasher, supra, n. 76. 
Tex.—Lamons Metal Oasket Co v, Traylor, Civ.App., 
361 S.W.2d 211, err. ref. no rev. err. 

An employer and employees have 
the right by contract to prevent disclo- 
sure of the employer’s materials, even 
though they are not secret or confiden¬ 
tia! and may indeed be a matter of 
Public knowledge.®^-® 

92S, U.S.—KriseI v. Durand, D.C.N.Y., 258 F.Supp. 
845, affd., C.A., 386 F.2d 179, cert. den. 88 S.Ct. 
1635. 390 U.S. 1042, 20 LEd.2d 303—Fredenck 
Chusid a Co. V. Marshall L«eman & Co., D.C. 
N.Y., 279 F.Supp. 913. 

CaL—Blaustein v. Burton, 88 Cal.Rptr. 319, 9 C.A3d 
161 stating New York law. 

N.Y.—High V. Trade Union Courier Pub. Corp., 69 
N.y.S.2d 526, 31 Misc.2d 7. affd. 89 N.Y.S.2d 527, 
275 A.D. 803, rearg. and app. den. 90 N.V.S.2d 
631, 275 A.D. 922. 

93. U.S.—Thibcrg v. Baeh, supra, n. 77—Harris Mfg. 
Co. V. Wmiams, D.C.Ark., 157 F.Supp. 779— 
Hcad Ski Co. v. Kam Ski Co.. D.C.Md., 15. 
F.Supp. 919—Sperry Rand Corp. v. Rothlem, 
D.C.Coim., 241 F.Supp. 549—A.H. Emery Co. v. 
Mitem Products Corp., C.A.N.Y., 389 F.2d 11, 
oert. den. 89 S,Ct. 109, 393 U.S. 835, 21 L.Ed.2d 
106-CTI Corp. V. Caihoon, D.C.Ohio, 309 
FSupp. 762. 

Iil.-Schulenbturg v. Signatio} Inc., 200 N.E.2d 615, 50 
IU..^.2d 402, affd. in part and revd. in part on 
oth. gids. 212 N.E.2d 86S. 33 ni.2d 379. Cert. 
den. 86 S.Ct. 1225, 383 U.S. 959, 16 L.Ed.2d 
302’T-'RevoDr, Inc. v. FanM, Inc., 228 N.E2d 742, 
85 Ill.App.2d 350. 

Minn.—Cheme Indus., Inc. v. Grounds & Associates, 
Inc., 278 N.W.2d 81. 

NJ.—CJJS. cited in Adolph Gottscho, Inc. v. Ameri¬ 
can Mviing Corp.. 114 A.2d 438, 442, 18 N.3. 
467. cert. den. 76 S.Ct. 69, 350 U.S. 834, 100 L.Ed, 
744. 

N.Y.->€QQtinenta] Dynamics Corp. v. Kanter, 408 
N.Y.$.2d 801, 64 A.D.2d 975. 

Or.—Mtialand Indwtries. Inc. v. Timberland Machines 
and Engmeefing Corp., 649 P.2d 613, 58 Or.App. 
583, C 4 !rt. dea. 103 S.a 1498, 460 U.S. 1051, 75 
LU2d 930. 

PilfQtiAVjIty MA innwteriil 

U.S.-Thgjtri V. C.A.NJ., 203 F.2d 956- 

Fiinke v. WUtschek, C.A.N.Y.. 209 F2d 493— 
ScMNnr v. Welsh. CA.NJ., 383 F.2d 455, 
cert. den. 88 S.a 1031, 1040. 390 U.S. 946. 19 
L.?d.2d U34. 

C|d.—By-Btdc Ca v. Frinted Cellophane Tape Co., 329 
P.2d 147, 163 CA.2d 157. 

N.Y.—Cormle v. Stewart Stamping 0)rp., 129 N.Y. 

$44 901 . 

H U.S.-H«ad Ski Co. v. Kam Ski Co.. D.C.Md.. 
158 FSupp. 919—Standard Brands Inc. v. U.S. 
Fartition & Packaging Corp., D.CWis., 199 
FJSupp. 161. 

Cgl.—By-Rok Co. V. Pr^ted Cdlofriume Tape Co., 329 
P.2d 147, 163 C.A.2d 157. 

N.Y.—U* M* Rabinowitz A Co. v. Dasher, supra, n. 76. 
Pa.-*DDzar Agency. Inc. v. Rosenberg, 52 Del.Co. 172, 
afff 169 A.2d 771, 403 P.a. 237, affd. in part and 
revd. in pgrt on oth. grds. 218 A.2d 583. 

99, U.S.—Biokley v. Frutchey Bean Co., D.C.Mich.. 
173 F.Supp. 516. 

Pa.—Vm Prodnets Co. v. General Welding A Fabricat- 
in| Co., 213 A4d 769. 419 Pa. 248. 30 A.LR.3d 
612. 


Mere filing of application held not abandonment 
of secrecy 

U.S.—Raybestos-Manhattan, Inc v. Rowland, D.C. 
S.C, 310 F.Supp. 993. 

1. U.S.—^Jad Corp. of America v. Hico Corp. of 

America, D.C.N.Y., 335 F Supp. 66—In re Power 
Swing Partners, Bkrtcy.Cal., 9 B.R. 512. 

Ala,—James A. Head & Co. v. Rolling, 90 So.2d 828, 
265 Ala. 328. 

Cal.—Matzen v. Horwitz, 228 P.2d 841, 102 Cal. 
App.2d 884—Aetna BIdg. Maintenance Co. v. 
West, 246 P.2d II. 39 C.2d 198—Alex Foods, Inc. 
V. Metcalfe, 290 P.2d 646, 137 C.A.2d 415—Math- 
ews Paint Co. v, Seaside Paint & Lacquer Co, 306 
P.2d 113, 148 C.A.2d 168—American Alloy Steel 
Corp. V. Ross, 308 P.2d 494, 149 C.A.2d 215— 
A.B.C. Distributing Co. v. Distillers Distributing 
Corp., 316 P.2d 71, 154 C.A.2d 175-Wliitted v. 
Williams, 37 Cal.Rptr. 692, 226 C.A.2d 52. 

Colo.-Suburban Gas of Grand Junction, Inc. v. Bock- 
elman, 401 P.2d 268, 157 Colo. 78. 

Conn.—Nesko Corp. v. Fontaine, Com.Pl., 110 A.2d 
631,19 Conn.Sup. 160—Town & Country House & 
Homes Service, Inc. v. Evans, 189 A.2d 390, 150 
Conn. 314. 

D.C.—Aetna Cas. A Sur. Co. v. Lee, C.A., 229 F.2d 
787, 97 U,S.App.D.C, 213, cert. den. 76 S.Ct. 1027, 
351 U.S. 973, 100 L.Ed. 1491. 

Fla.—Pure Foods v. Sir Sirloin, Inc., 84 So.2d 51. 
Ga.—Durham v. Stand-By Labor of Georgia, Inc., 198 
S.E.2d 145, 230 Ga. 558. 

111.—Kalnitz v. Ion Exchange Products, Inc., 276 
N.E2d 60. 2 Ill.App.3d 158. 

La.—Pearce v. Austin, App. 2 Cir., 465 So.2d 868. 
Mass.—American Window Cleaning Co. of Springfield 
V. Cohen, 178 N.E.2d 5, 343 Mass. 195. 
Mich.-Kubik, Inc, v. Hull, 224 N.W.2d 80, 56 Mich. 
App. 335, 

Mont.—Best Dwry Famis, Inc. v. Houchen, 448 P.2d 
158, 152 Mont 194. 

N.J.—National Tile Bd. Corp. v. Panelboard Mfg. Co., 
99 A.2d 440, 27 NJ.Super. 348. 

N.Y.—State Export Co. v. Mol Shipping A Trading, 
Inc,, 155 N.Y.S.2d 188, app. dism. 158 N.Y.S.2d 
765, 2 A.D.2d 837—Apollo Stationcry Co. v. Pil- 
mar, 173 N.Y.S.2d 854, 11 Misc.2d 263, 265, 268— 
Leo Silfen, Inc. v. Cream, 278 N.E2d 636, 29 
N.Y,2d 387, 328 N.Y.S.2d 423. 

Ohio—Frcmont Oil Co. v. Marathon Oil Co., 192 
N.E2d 123. 

Okl.—Central Flastics Co. v. Goodson, 537 P.2d 330. 
R.I.—Callahan v. Rhode Island Oil Co., 240 A.2d 411, 
103 R.I. 656. 

Tex.—Texas Shop Towel v. Haire, Civ.App., 246 
S.W.2d 482. 

Wash.—National School Studios v. Superior Scbool 
Photo Service, 242 P.2d 756, 40 Wash.2d 263— 
CJ.S. dted in Lewis Pacific Dairymen's Ass’n v. 
Turner, 314 P.2d 625, 634, 50 Wash.2d 762—Jew- 
ett-Gorrie Ins. Agency, Inc. v. Visser, 531 P.2d 
817, 12 Wash.App. 707. 

Informiiig customers of intention prior to termi- 
nation of employment 

Cal.—Southern Califomia Disinfecting Co. v. Lomkin, 
App., 7 Cal.Rptr. 43, 183 C.A.2d 431. 
Competition for previous employer's customers 
not always prohibited 

U.S.—Burroughs Corp. v. Gmakasky, D.C.Pa., 346 
F.Supp. 1398. 
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2. Cal.—Levine v. E A. Johnson & Co., 237 P.2d 309, 

107 C.A.2d 322—American Alloy Steel Corp. v. 
Ross, 308 P.2d 494, 149 C.A.2d 215. 

Md.—Operations Research, Inc. v. Davtdson A Talbird, 
Inc., 217 A.2d 375, 241 Md. 550. 

Mass.—American Window Cleaning Co. of Springfield 
V. Cohen, 178 N.E.2d 5, 343 Mass. 195. 

N.Y.—^Anchor Alloys, Inc. v. Non-Ferrous Processing 
Corp., 336 N.Y.S.2d 944, 39 A.D.2d 504. 

3. U.S.—Inland Rubber Corp. v. Triple A Tire Ser¬ 

vice, Inc., D.CN.Y., 210 F.Supp. 880—Haggerty 
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V. Burkey Mills, Inc., D.C.N.Y., 211 F.Supp. 835 
—Certified Laboratories of Tex., Inc. v. Rubinson, 
D.CPa., 303 F.Supp. 1014—Republic Systems & 
Programming, Inc. v. Computer Assistance, Inc., 
D.C Conn., 322 F.Supp. 619, affd., C.A., 440 F.2d 
996. 

Cal.—Alex Foods, Inc. v. Metcalfe, 290 P.2d 646, 137 
C.A.2d 415—Reid v. Mass Co., 318 P.2d 54, 155 
C.A.2d 293—Peerless Oakland Laundry Co. v. 
Hickman, 23 Cal.Rptr. 105, 205 C.A.2d 556— 
Whitted v. Williams, 37 Cal.Rptr. 692, 226 C.A.2d 
52. 

Conn.—Town & Country House A Homes Service, Inc. 
V. Evans, 189 A.2d 390, 150 Conn. 314—Triangle 
Sheet Metal Works, Inc. v. Silver, 222 A.2d 220, 
154 Conn. 116. 

D.C.—National Chemsearch Corp. of New York v. 

Hanker, D.C., 309 F.Supp. 1278. 

Fla.—Unistar Corp. v. Child, App. 3 Dist., 415 So.2d 
733. 

111.—Bimba Mfg. Co. v. Starz Cylinder Co., 256 N.E.2d 
357, 119 Ill.App.2d 251. 

Ind.—Woodward Ins., Inc. v. White, 437 N.E.2d 59. 
Md.—C-E-I-R, Inc. v. Computer Dynamics Corp., 183 
A.2d 374, 229 Md. 357. 

Mass.—American Window Cleaning Co. of Springfield 
V. Cohen, 178 N.E.2d 5, 343 Mass. 195. 

Minn.—Sanitary Farm Dairies Inc. v. Wolf, 112 
N.W.2d 42, 261 Minn. 166. 

Mo.—Ibur A Associates Adjustments Co., Inc. v. 

Walsh, App., 595 S.W.2d 33. 

N.J.—Auxton Computer Enterprises, Inc, v. Parker, 416 
A.2d 952, 174 N.J.Super. 418. 

N.Y.—David Fox A Sons, Inc. v. King Poultiy Co., 262 
N.Y.S.2d 983, 47 Misc.2d 672. affd. 259 N.Y.S.2d 
1012, 23 A.D.2d 966. 

Pa.—Avery v. Hinkcl, 3 Lycoming Co. L.R. 173— 
C.J.S. cited in Morgan’s Home Equipment Corp. v. 
Martucci, 136 A.2d 838, 843, 390 Pa. 618—0*Reil- 
ly and White, Inc. v. Ferguson, 10 Chest. 556—Ser- 
val Vendors, Inc. v. Kipp, 33 D. & C.2d 727, 14 
Cumb. 158—Serval Vendors, Inc. v. Kipp, 33 D. A 

C. 2d 727, 14 Cumb. 158—Franklin Electronics, 
Inc. V. Dell’Angelo, 82 Montg. 259—Van Products 
Co. V. General Welding & Fabricating Co., 213 
A 2d 769, 419 Pa. 248, 30 A.L.R.3d 612. 

Tex.—West v. Pennyrich Intern., Inc., Civ.App., 447 
S.W.2d 771. 

SoUcitation before termination of employment 
improper 

U.S.—Midland-Ross Corp. v. Yokana, D.C.N.J., 185 
F.Supp. 594, affd., CA., 293 F.2d 411—Servisco v. 
Morr^e, D.C.La., 312 F.Supp. 103. 

Md,—Becker v. Bailey, 299 A.2d 835, 268 Md. 93. 
N.J.—United Board A Carton Corp. v. Britting, 164 
A.2d 824, 63 N.J.Super. 517, affd. 160 A.2d 660, 61 
N.J.Super. 340. 

Route lists held confidential 
U.S.—NCH Corp. v. Broyles, C.A.La., 749 F.2d 247. 
Ohio—Frcmont Oil Co. v. Marathon Oil Co., 192 
N.E.2d 123. 

Rule not applicable 

U.S.—Motorola, Inc. v. Fairchild Camera A Instrument 
Corp., D.C.Ariz., 366 F.Supp. 1173. 

Me.—Maine Gas & Appliances, Inc. v. Morse Bors. 
Co., 259 A.2d 367. 

4. U.S.—Alexander A Alexander, Inc. v, Drayton, 

D, C.Pa., 378 F.Supp. 824, affd., C.A., 505 F.2d 
729. 

m.— James C. Wilbom A Sons, Inc. v. Heniff, 237 
N.E.2d 781, 95 Ill.App.2d 155—B. R. Paulscn A 
Co. V. Lee, 237 N.E.2d 793, 95 IU.App.2d 146— 
Long V, Arthur Rubloff A Co., 327 N.E.2d 346, 27 
Ill.App.3d 1013, 

N.Y.—Town A Country House A Home Service, Inc. v. 
Newbery, 124 N.Y.S.2d 605, 1 Misc.2d 294, revd. 
on oth. grds. 147 N.Y.S.2d 550, 1 A.D.2d 702, affd. 
170 N.Y.S.2d 328, 3 N.Y.2d 554, 147 N.E2d 724- 
Halpem v. Bemstein, 138 N.Y.$.2d 433. 

Pa.—Morgan’s Home Equipment Corp. v. Martucci, 
136 A.2d 838, 390 Pa. 618. 
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List existing in memory of employee 
U.S.—American Republic Ins. Co. v. Union Fidelity 
Life Ins. Co.« D C.Or.i 295 F.Supp. 553, op. supp. 
315 F.Supp. 311, remd. 470 F.2d 820. 

Cal.-—Whitted v. Williams, 37 Cal.Rptr. 692, 226 
C.A.2d 52. 

N.Y.—Hecht Foods, Inc. v. Sherman, 351 N.Y.S.2d 
711, 43 A.D.2d 850. 

5. U.S.—Republic Systems & Programming, Inc. v. 

Computer Assistance, Inc., D.C.Conn., 322 
F.Supp, 619, affd., C.A., 440 F.2d 996—-AmoWs 
Ice Cream Co. v. Carlson, D.C.N.Y., 330 F.Supp. 
1185. 

Ark.—Borden, Inc. v. Smith, 478 S.W.2d 744, 252 Ark. 
295. 

Cal.—Amencan Alloy Steel Corp. v. Ross, 308 P.2d 
494, 149 C.A.2d 215—Reid v. Mass Co., 318 P.2d 
54, 155 C.A.2d 293. 

Ea.—Renpak, Inc. v. Oppenheimer, App., 104 So2d 
642. 

111.—Heatbath Corp. v. Ifkovits, 254 N.E.2d 139, 117 
lU.App.2d 158. 

Minn,—Sanitary Farm Dairies, Inc. v. Wolf, 112 
N.W.2d 42, 261 Minn. 166. 

N.Y.—Apollo Stationery Co. v. Pilmar, 173 N.Y.S.2d 
854, 11 Misc.2d 263, 265, 268—Eisenstaedt v. 
Schweitzcr, 177 N.Y.S.2d 277, 13 Misc.2d 703— 
Ferranti Elee., Inc. v, Harwood, 251 N.Y.S.2d 612, 
43 Misc.2d 533—David Fox & Sons, Inc, v. King 
Poultry Co., 262 N.Y.S.2d 983, 47 Misc.2d 672, 
affd. 259 N.Y.S.2d 1012, 23 A.D.2d 966. 

Ohio—Commonwealth Sanitation Co. of Cleveland, Inc. 
V. Commonwealth Pest Control Co., App., 178 
N.E2d 518, 

Okl.—Central Plastics Co. v. Goodson, 537 P.2d 330. 
Pa.—0’Rcilly and White, Inc. v. Ferguson, 10 Chest. 
556—Cari A. Colteryahn Dairy, Inc. v. Schneider 
Dairy, 203 A.2d 469, 415 Pa. 27^Pennsylvania 
Linen Rental Service, Corp. v. Kercher, 56 Berks 
157—Van Products Co. v. General Welding & 
Fabricating Co., 213 A.2d 769, 419 Pa. 248, 30 

A.L.R.3d 612—L & H Store Inc. v. Deleo Sporting 
Goods Inc., 52 Del.Co. 399. 

Tex.—SCM Corp. v. Triplctt Co„ Civ.App., 399 S,W.2d 
583. 

Names few in number or easily available 
Cal.—Whitted v. Williams, 37 Cal.Rptr. 692, 226 
C.A.2d 52. 

N.Y.—Legal Recording and Research Bureau Ltd. v. 
Wicka, 405 N.Y.S.2d 526, 62 A,D.2d 486. 

§ 73. Inventions and Discoveries of 
Employee 

Library References 
Master and Servant «©»62. 

Corbin on Contracts § 1394A. 
Modem Legal Forms Ch. 62, 
Service and Agency Con¬ 
tracts. 

Idaho—CJ.S. bUck letter summary quoted in Holders 
Mfrs., Inc. v. Cudd, 335 P.2d 890, 893, 80 Idaho 
557. 

6 . U.S.—Marshall v. Colgate-Palmolive-Peet Co., 

C.A.Del., 175 F.2d 215—De Jur-Amsco Corp. v. 
Fogle, C.A.N.J., 233 F.2d 141—Dorr-Oliver, Inc. 
V. U.S., 432 F.2d 447, 93 Ct.Cl. 187—Jamesbury 
Corp. V. Worcester Valve Co., D.C.Mass., 318 
F.Supp. 1, affd., C.A., 443 F.2d 205. 
lowa—C.J.S. quoted at length in Bandag, Inc. v. Mor- 
enings, 146 N.W.2d 916, 919, 259 lowa 998. 
N.J.—Marcalus Mfg. Co. v. Sullivan, 60 A.2d 330, 142 
N.J.Eq. 434. 

N.Y.-CJA cited in Cahill v. Regan, 153 N,Y.S.2d 
768, 770, 2 Misc.2d 455, mod. on oth. grds. 165 
N.Y.S.2d 125, 4 A.D.2d 328, affd. 184 N.Y.S.2d 
348, 5 N.Y.2d 292, 157 N.E.2d 505. 

RcijectioB by employer aa impractical 
Cal.—Banner Metals, Inc. v. Lockwood, 3 Cal.Rptr. 
421, 178 C.A.2d 643. 


7. US.—Marshall v. Colgate-Palmolive-Peet Co, 

D.C.Del., 76 FSupp. 378, affd., C.A., 175 F.2d 
215—Kober v. U.S., CA.Va., 170 F2d 590, cert. 
den. 69 S.Ct. 812, 336 U.S. 945, 93 L.Ed. 1101— 
Marshall v. Colgate-Palmolive-Peet Co., supra, n. 
6— Blum V. C.I.R., C.A., 183 F.2d 281—De Jur- 
Amsco Corp. v. Fogle, C.A.NJ., 233 F.2d 141— 

B. F. Gladdmg & Co. v. Scientific Anglers, Inc., 
D C.Mich., 139 F.Supp. 236, am. on oth grds. 141 
F.Supp. 630, revd. on oth. grds., C.A., 245 F2d 
722, reh. den. 248 F.2d 483—Grepke v. General 
Elee. Co., C.A.Ind., 280 F.2d 508, cert. den. 81 
S.Ct 232, 364 U.S. 890, 5 L.Ed.2d 193—Wellmg- 
ton Pnnt Works, Inc v Magid, D.C.Pa., 242 
F.Supp. 614. 

Cal.—Banner Metals, Inc. v. Lockwood, 3 Cal.Rptr. 
421, 178 C.A.2d 643. 

Colo,-Hewett v. Samsonite Corp, 507 P.2d 1119, 32 
Colo. App. 150. 

Del.—Science Accessones Corp. v. Summagraphies 
Corp., 425 A.2d 957, 16 A.L.R.4th 170. 

111.—Howe V. Eoodmaster Mfg. Corp., 195 N.E.2d 278, 
45 Ill.App.2d 203. 

Mich.—A & C Engtneering Co. v. Atherholt, 95 
N.W.2d 871, 355 Mich. 677, cert. den. 80 S.Ct. 71. 
Mo.—National Rejectors, Inc. v. Trieman, 409 S.W.2d 

I. 

N.J.—Clerke v. Beck, 80 A.2d 252, 13 NJ.Super. 73- 

C. J.S. cited in Kinkade v. New York Shipbuilding 
Corp., 122 A.2d 360, 364, 21 N.J. 362, 61 A.L.R.2d 
348. 

N.Y.—Cahill v. Regan, 153 N.Y.S.2d 768, 2 Misc.2d 
455, mod. on oth. grds. 165 N.Y.S.2d 125, 4 
A.D.2d 328, affd. 184 N.Y.S2d 348, 5 N.Y.2d 292, 
157 N.E.2d 505—Oliver v. Lockport Mills, Inc., 
163 N.Y.S.2d 317, 6 Misc.2d 356, app. dism. 163 
N.Y.S.2d 356, 3 A.D.2d 971—Cahill v. Regan. 165 
N.Y.S.2d 125, 4 A.D.2d 328, affd. 184 N.Y.S.2d 
348, 5 N.Y.2d 292, 157 N.E.2d 505—Back v. Berg- 
stein, 199 N.Y.S.2d 844, revd. on oth. grds. 208 
N.Y.S.2d 895, 12 A.D.2d 636, app. den. 211 N.Y. 
S.2d 1016, 12 A.D.2d 929. 

Pa.—Wexler v. Greenberg, 160 A.2d 430, 399 Pa. 569. 
Tex,—Hallraark Pcrsonnel of Texas, Inc. v. Franks, 
Civ.App., 562 S.W.2d 933. 
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8. U.S.—Wellington Print Works, Inc. v. Magid, D.C. 

Pa., 242 F.Supp. 614. 

Cal.—Banner Metals, Inc. v. Lockwood, 3 Cal.Rptr. 
421, 178 C.A.2d 643. 

10. U.S.—Wellington Print Works, Inc, v. Magid, 

D.CPa., 242 F.Supp. 614. 

11. N.Y.-C.J,S. cited in CahiU v. Regan, 153 N.Y. 
S.2d 768, 770, 2 Misc.2d 455, mod. on oth. grds. 
165 N.Y.S.2d 125, 4 A.D.2d 328, affd. 184 N.Y. 
S.2d 348, 5 N.Y.Zd 292, 157 N E.2d 505. 

Tex.—Welex Jet Services, Inc. v. Owcn, Civ.App., 325 
S.W.2d 856, err. ref. no rev. err 

12. U.S.—LeFiell v. U.S., 162 Ct.Cl. 865. 

13. U.S.—De Jur-Amsco Corp. v. Fogle, C.A.N.J., 
233 F.2d 141—Tripp v. U.S., 406 F.2d 1066, 186 
Ct.a. 872. 

Colo.—Hewett v Samsonite Corp., 507 P.2d 1119, 32 
Colo. App. 150. 

N.Y.—Cahill v. Regan, 165 N.Y.S.2d 125, 4 A,D.2d 
328 affd. 184 N.Y.S.2d 348, 5 N.Y.2d 292, 157 
N.E.2d 505—CahiU v. Regan, 184 N.Y.S.2d 348, 5 
N.Y.2d 292, 157 N.E.2d 505—Howe v. Eoodmas¬ 
ter Mfg. Corp., 195 N.E.2d 278, 45 Ill.App.2d 203. 
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15. U.S.—Daily v. Universal Oil Products Co., D.C, 

111., 76 F.Supp. 349—Le Fiell v. U.S., 162 Ct.Cl. 
865. 

18. **Alter ego” status of inventor-officer con- 
troUed by time of inTention 
U.S.—Melin v. U.S., a.Cl., 478 F,2d 1210, 201 Ct.a. 
748. 

Development of computer pro- 
grarri. An employer has a property 


interest in computer programs devel- 
oped by an employee. 

18,5. Ala.—National Surety Corp. v. Applied Sys¬ 
tems, Inc., 418 So.2d 847. 

19. U.S.—Hebbard v. American Zinc, Lead & Smelt- 
ing Co., DCMo., 66 F.Supp. 113, 116, affd. 

C. C.A., 161 F.2d 339—Suni-Citrus Products Co. 
v. Vincent, D.C.Ea., 72 F.Supp. 740, revd. on oth. 
grds., C.A., 170 F.2d 850. 

N.J.—International Pulverizing Corp. v. Kidweil, 71 
A.2d 151, 7 NJ.Super. 345. 

N.Y.—Fessler v. Perrnachem Corp., 144 N.Y.S.2d 232, 
affd., A.D.. 161 N.Y.S.2d 566, 3 A.D.2d 741—Aer- 
lal Products, Inc. v. Anzalone, 163 N Y.S.2d 287, 6 
Misc.2d 349, affd. 173 N.Y.S.2d 1006, 5 A.D.2d 
997. 

Pa.—Met-Pro, Inc., v. Judson Bros. Co., 71 Pa.Dist. & 
Co. 454, 66 Montg.Co. 278. 

As “property right” 

U.S.—Nelson v. Ferguson, C.C.A.N.J., 56 F.2d 121, 
cert. den. 52 S.Ct. 646, 286 U.S. 565, 76 L.Ed. 
1297. 

Oral modification not established 

Cal.—Grove v. Grove Valve & Regulator Co., 84 Cal. 
Rptr. 300, 4 C.A.3d 299. 

20. U.S.—Preis v. Eversharp, Inc., D.C.N.Y., 154 
F.Supp. 98. 

Ga.—Landrum v. J. F. Pritehard & Co., 228 S.E.2d 
290, 139 Ga.App. 393. 

Okl.—Amoco Production Co. v. Lindley, 609 P.2d 733. 

21. U.S.—E. F. Drew & Co. v. Remhard, C.A.N.Y., 
170 F.2d 679—^Marshall v. Colgate-Palmolive- 
Peet Co., supra, n. 6—Preis v. Eversharp, Inc., 

D. C.N.Y., 154 F.Supp. 98—Raybestos-Manhat- 
tan, Inc. v. Rowland, CA.S.C., 460 F.2d 697. 

lowa—Bandag, Inc. v. Morenings, 146 N.W.2d 916, 259 
lowa 998. 

Tex.—Davis v. Alwac Intem., Inc., Qv.App., 369 
S.W.2d 797, err. ref. no rev. err. 

22. lowa—C.J.S. cited in Bandag, Inc. v. Morenings, 
146 N.W.2d 916, 920, 259 lowa 998. 
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24. U.S.—Patent & Licensing Corp. v. Olsen, C.A. 
N.Y., 188 F.2d 522. 

25. Inchoate right to apply for patent held 
assignable 

U.S.—Universal Winding Co. v. Clarke, D.C.Conn., 108 
F.Supp. 329. 

30. U.S.—Kober v. U.S., supra, n. 7—Hebbard v. 
American Zinc. Lead & Smelting Co., supra, n. 
19—Patent & Licensing Corp. v. Olsen, C.A.N.y., 
188 F.2d 522—Universal Winding Co. v. Qarke, 
D.C.Conn., 108 F.Supp. 329, applying Rhode Is- 
land law. 

NJ.—Misani v. Ortho Pharmaceutical Corp., 210 A.2d 
609, 44 N.J. SS2, app. dism., cert. den. 86 S.a. 
398, 382 U.S. 203, 15 L.Ed.2d 270, reh. den. 86 
S.a. 1363, 384 U.S. 923, 16 L.Ed.2d 444. 

Contract not inyalid 

NJ.—Misani v. Ortho Pharmaceutical Corp., 198 A.2d 
791, 83 N.J.Super. 1. Revd. on oth. grds. 210 A.2d 
609, 44 N.J. 552, app. dism., cert. den. 86 S.Ct. 
398, 382 U.S. 203, 15 LEd.2d 270, reh. den. 86 
S.Ct, 1363, 384 U.S. 923, 16 L.Ed.2d 444. 

31, U.S.—GTI Corp. v. Calhoon, D.COhio, 309 
F.Supp. 762—Armorlite Lens Co. v. Campbell, 
D.CCal., 340 F.Supp. 273. 

33. U.S.—Carter Products v. Colgate-Palmolive Co., 
D.CMd., 130 F.Supp. 557. affd., C.A., 230 F.2d 
855, cert. den. 77 S.Ct 43, 352 U.S. 843, 1 
L.Ed.2d 59, reh. den. 77 S.a. 152, 352 U.S. 913,1 
L.£d.2d 120. 

Mass.—Steranko v. Inforex, Inc., 362 N.E.2d 222, 5 
Mass.App. 253, app. after remand 395 N.&2d 
1303, 8 Mass.App. 523. 

N.Y.—Cahill v. Regan, 184 N.Y.S.2d 348, 5 N,Y.2d 
292, 157 N.E2d 505. 

Tex.—Davis v. Alwac Intem., Inc., av.App., 369 
S.W.2d 797, err. ref. no rev. err. 



56 CJS 50 


§ 73 MASTER AND SERVANT 

Page 489 


Effect of termination of employmeiit 

U.S.—Patent & Licensing Corp. v. Olsen, supra, n. 24, 

Resort to extrinsic eyidence 

Cal.—Grove v. Grove Valve & Regulator Co., 84 Cal. 

Rptr. 300, 4 C.A.3d 299. 

Agreement not Tiolated 

Okl,—Anooco Production Co. v. Lmdley, 609 P.2d 733. 

34. N.Y.-Cahill v. Regan, 184 N.Y.S.2d 348, 5 
N.Y.2d 292, 157 N.E.2d 505. 

35, U.S.—Hirshhom v. Mine Safety Appliances Co., 
D.C.Pa., 106 F.Supp. 594, affd., C.A.. 203 F.2d 
279, cert. den. 74 S.Ct. 105, 346 U.S. 866, 98 
L.Ed. 376. 

Cal.—Banner Metals, Inc. v. Lockwood, 3 Cal.Rptr. 
421, 178 C.A.2d 643. 

37. U.S.—Patent & Licensing Corp. v. Olsen, supra, 
n. 24—Hirshhom v. Mine Safety Appliances Co., 
supra, n. 35—B. F Gladding & Co. v. Scientific 
Anglers, Inc,, CA.Mich., 248 F.2d 483. 

NJ.—Misani v. Ortho Pharmaceutical Corp., 210 A,2d 
609, 44 N.J. 552, app. dism., cert. den. 86 S.Ct. 
398, 382 U.S. 203, 15 L.Ed.2d 270, reh. den. 86 
S,Ct. 1363, 384 U.S. 923, 16 L.Ed.2d 444. 
Matters hdd not inventiye 
U.S.—Koehring Co. v. National Automatic Tool Co., 
D.CInd., 257 F.Supp. 282, affd., C.A., 385 F.2d 
414. 
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40. U.S.—Universal Winding Co. v. Qarke, supra, n. 
26. 

45. Cal.—Danicl Orifice Fitting Co. v. Whalen, 18 
Cal,Rptr. 659, 198 CA.2d 791. 

44, Tex.—^Lone Star Steel Co. v. Wahl, App. 6 Dist., 
636 S.W.2d 217. 
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47. U.S. Hebbard v. American Zinc, Lead & Smelt- 
ing Co., D.CMo., 66 F.Supp. 113, affd. C.C.A., 
161 F.2d 339—Marshall v. Colgate-Palmolive- 
Feet Co., supra, n. 6—Blum v. C.I.R., C.A., 183 
F,2d 281—Reddi-Wip, Inc. v, Knapp-Monarch 
Co., D.C.MO., 104 F.Supp. 204—North Am. Phil¬ 
ips Co. V. Brownshield, D.C.N.Y,, 111 F.Supp. 
762—B.F. Gladding & Co. v, Scientific Anglers, 
Inc., D.C.Mich., 139 F.Supp. 236, am. on oth. 
grds. 141 F.Supp. 630, revd. on oth. grds., C.A., 
245 F.2d 722, reh, den. 248 F.2d 583—Shook v. 

U. S., C.A.Ohio, 238 F.2d 952, cert. den. 77 S.Ct. 
684, 353 U.S. 924,1 LEd.2d 721—U.S. v. Slutsky, 
D.C.N.Y.. 352 F.Supp. 1105. 

Cal.—Banner Metals, Inc. v. Lockwood, 3 Cal.Rptr. 
421, 178 C.A.2d 643—Daniel Orifice Fitting Co. v. 
Whalen, 18 Cal.Rptr. 659, 198 C.A.2d 791—Treu 

V. Oarrett Corp., 70 CalRptr. 284, 264 C.A.2d 432. 
BL-Muencer v. W.E & John Bames Co., 133 N.E.2d 

312, 9 ni.App.2d 391. 

lowa—Bandag, Inc. v. Morenings, 146 N.W.2d 916, 259 
lowa 998. 

NJ.—International Pulverizing Corp. v. Kidwell, supra, 
n. 19—Clerke v. Beck, 80 A.2d 252, 13 NJ.Super. 
73—Misani v. Ortho Pharmaceutical Corp., 198 
A.2d 791, 83 N.J.Super. 1. Revd. on oth. grds. 210 
A.2d 609, 44 NJ. 552, app. dism., cert. den. 86 
S.a. 398, 382 U.S. 203, 15 L.E<Ud 270, reh. den. 
86 S.a. 1363, 384 U.S. 923, 16 L.Ed.2d 444. 
N.Y.—OKver v. Lockport Milia, Inc., 163 N.Y.S.2d 317, 
6 Misc.2d 356, app, dism. 163 K.Y.S.2d 356, 3 
A.D.2d 971—CahiU v. Regan, 165 N.Y.S.2d 125, 4 
A.DJd 328, afTd. 184 N.Y.S.2d 348, 5 N.Y.2d 292, 
157 N.E2d 505—Cahill v. Regan. 184 N.Y.S.2d 
348, 5 N.Y.2d 292, 157 N.E.2d 505-Howe v. 
Floodmaster Mfg. Corp., 195 N.E2d 278, 45 III. 
App.2d 203. 

Fa.—Met->Pro, Inc., v. Judson Bros. Co., 71 Pa.Dist. & 
Co. 454,66 Montg.Co. 278—Koolvent Metal Awn- 
ing Corp. v, Vamco Mach. Co., 99 Pittsb.LegJ. 
345. 

Bnrdoi of proof as to spedfic agreemoit abro- 
' gatteg text rtde 

IR—Muencer v. W.E John Bames Co., 133 N.E2d 

3U, 9 IU.App.2(l 391. 


Literary property 

Cal.—Zahler v. Columbia Pictures Corp., 4 Cal.Rptr, 
612, 180 C.A.2d 582—Stevens v. National Broad- 
casting Co., 76 Cal.Rptr. 106, 270 C.A.2d 886. 
Not treated as protected trade secret 
U.S.—Structural Dynamics Research Corp. v Engineer- 
ing Mechanies Research Corp., D.C.Mich., 401 
F.Supp. 1102. 

48. U.S.—Hebbard v. American Zinc, Lead & Smelt- 
ing Co., supra, n. 47—^Hirshhom v. Mine Safety 
Appliances Co., 106 F.Supp. 594, afid., C.A., 203 
F.2d 279, cert. den. 74 S.Ct. 105, 346 U.S. 866, 98 
LEd. 376. 

D.C.—Maloney v. E. I. Du Pont de Nemours & Co., 
C.A., 352 F.2d 936, 122 U.S.App.D.C. 268, cert. 
den. 86 S.Ct. 1201, 1211, 383 U.S. 948, 16 LEd.2d 
210 . 

111.—Muencer v. W.E & John Bames Co., 133 N.E.2d 
312, 9 Ill.App.2d 391. 

N.J,—CJ.S. dted in Kinkade v. New York Shipbuild- 
ing Corp., 122 A.2d 360, 364, 21 NJ. 362, 61 
A.L.R.2d 348. 

49. U.S.—EF. Drew & Co. v. Rcinhard, D.C.N.Y., 
74 F.Supp. 574, revd. on oth. grds., C.A., 170 F.2d 
679—Livers v. Faries Mfg, Co., D.C.Ill., 82 
F.Supp. 564—Belanger v. Alton Box Bd. Co., 

C. A.IU., 180 F.2d 87—Forberg v. Servel, Inc., 

D. C.N.Y., 88 F.Supp. 503. 

Cal.—Aero Bolt & Screw Co. of Cal., v. laia, 5 Cal. 
Rptr. 53, 180 C.A.2d 728—Treu v. Garrett Corp., 
70 Cal.Rptr. 284, 264 C.A.2d 432. 

111.—Velsicol Corp. v. Hyman, 90 N.E.2d 717, 405 111. 
352, cert. den. 70 S.a. 1002, 339 U.S. 966, 94 
L.Ed. 1374. 

Mass.—Steranko v. Inforex, Inc., 362 N.E.2d 222, 5 
Mass.App. 253, app. after remand 395 N.E2d 
1303, 8 Mass.App. 523. 

Or.—Mainland Industries, Inc. v. Timberland Machines 
and Engineeiing Corp., 649 P.2d 613, 58 Or.App. 
585, cert. den. 103 S.Ct. 1498, 460 U.S. 1051, 75 
L.Ed.2d 930. 

50. U.S.—Shook V. U.S., C.A.Ohio, 238 F.2d 952, 
cert. den. 77 S.Ct. 684, 353 U.S. 924, 1 LEd.2d 
721. 

53, Cal.—Banner Metals, Inc. v. Lockwood, 3 Cal. 
Rptr. 421, 178 C.A.2d 643. 

N,Y,—Oliver v, Lockport MiUs, Inc., 163 N.Y.S.2d 317, 
6 Misc,2d 356, app. dism. 163 N.Y.S.2d 356, 3 
A.D.2d 971. 
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54, U.S.—De Jur-Amsco Corp. v. Fogle, D.C.N.J., 
119 F.Supp. 262, affd., CA., 233 F.2d 141—Rota- 
ry Lifi Co. v. Oayton, D.C.Mass., 127 F.Supp. 
176. 

D.C.—Fox V. Kingsland, D.C, 81 F.Supp. 433, affd. 
180 F.2d 45, 86 U.S.App.D.C. 135. 

55, U.S.—Gas Tool Patents Corp. y. Mould, C.C.A. 
Wis., 133 F,2d 815—Univei^ Winding Co. v. 
Clarke, D.C.Conn., 108 ESupp. 329—Koehring 
Co, V. National Automatic Tool Co., D.C.Ind., 
257 ESupp, 282, affd., CA., 385 F.2d 414— 
Jamesbury Corp. v. Worcester Valve Co., C,A. 
Mass., 443 E2d 205, 

lowa—Bandag, Inc. v. Morenings, 146 N.W.2d 916, 259 
lowa 998. 

N.J.—International Pulverizing Corp. v. Kidwell, supra, 
n. 19. 

Tenn.—Hickory Specialties, Inc, v, B & L Laboratories, 
Inc., App., 592 S.W.id 583. 

Wis.—John Mohr & Sons, Lxc. v. Jahnke, 198 N.W.2d 
363, 55 Wis.2d 402. 

Iqjunctioii by employer 

U.S.—N.J. Lewis Products Co. v. Lewis, D.C.Pa., 57 
E2d 886. 

Settlement agreement as not inclnding fnture 
*1mproyements” 

U.S.—DeLong Corp. v. Lucas, D.CN.Y., 176 F.Supp. 
104, affd., CA,, 278 F.2d 804, cert, den. 81 S.C. 
71, 364 U.S. 833, 5 L.Ed.2d 58. 

58, U.S.—Gas Tool Patents Corp. v. Mould, supra, n. 
55. 


59. N.J.—^Andreaggi v. Relis, 408 A.2d 455, 171 N.J. 
Super. 203. 

63. U.S.—^Toner v. Sobelman, D.C.Pa., 86 F.Supp. 
369—Consolidated Vultee Aircraft Corp. v. Mau¬ 
rice A. Garbell, Inc., C.A.Cal., 204 F.2d 946, cert. 
den. 74 S.Ct. 122, 346 U.S. 873, 98 L.Ed. 381- 
Wiles V. Union Wire Rope Corp., D.C.Mo., 134 
F.Supp. 299, app. dism., C.A., 257 F.2d 813—B. 
F. Gladding & Co. v. Scientific Anglers, Inc., 

C. A.Mich., 248 E2d 483. 

Cal.—Banner Metals, Inc. v. Lockwood, 3 Cal.Rptr. 
421, 178 C.A.2d 643. 

Ohio—Deye v. Quality Engraving & Electrotype Co., 
100 N.E2d 310, revd. on oth. grds. 106 N.E.2d 
584, 90 Ohio App. 324, app. dism. 105 N.E.2d 873, 
157 Ohio St. 514. 

Shop rigbt regarded as form of Implieci Ucense 
N.Y.-Cahill v. Regan, 165 N.Y.S.2d 125, 4 A.D.2d 
328, affd. 184 N.Y.S.2d 348, 5 N.Y.2d 292, 157 
N.E.2d 505. 

64. U.S.—Marshall v. Colgate-Palmolive-Peet Co., 
supra, n. 7—Toner v. Sobelman, D.C.Pa., 86 
F.Supp. 369. 

Cal.—Banner Metals, Inc. v. Lockwood, 3 Cal.Rptr. 
421, 178 CA.2d 643. 

N.J.—International Pulverizing Corp. v. Kidwell, supra, 
n. 19. 

Right as passing to companies into which em¬ 
ployer is merged 

U.S.—Papazian v. American Steel & Wire Co. of N.J., 

D. COhio, 155 F.Supp. 111—Hobbs v. U.S., C.A. 
Fla., 376 F.2d 488, app. after remand 451 F.2d 849. 

Shop right as limited to nonexdusive right or 
Ucense 

U.S.—U.S. v. Dublier Condenser Corporation, Del., 53 
S.Ct. 554, 289 U.S. 178, 77 L.Ed. 1114, 85 A.L.R. 
1488, am. on oth. grds. 53 S.Ct. 687, 289 U.S. 706, 
77 L.Ed. 1462—Wellington Print Works, Inc. v. 
Magid, D.C.Pa., 242 F.Supp. 614. 

Mo.—Dewey v. American Stair Glide Corp., App., 557 
S.W.2d 643. 

65. U.S.—Marshall v. Colgate-Palmolive-Peet Co., 
supra, n. 7—Kober v. U.S., supra, n. 7—Thomp¬ 
son v. American Tobacco Co., C.A.N.C., 174 E2d 
773—Standard Brands Inc. v. U.S. Partition & 
Packaging Corp., D.C.Wis., 199 F.Supp. 161—Da- 
vis Harvester Co. v. Long Mfg. Co., D.C.N.C., 252 
F.Supp. 989, affd., C.A., 373 F.2d 513. 

m.—Velsicol Corp. v. Hyman, 87 N.E.2d 35, 338 IU. 
App. 52, revd. on oth. grds. 90 N.E.2d 717, 405 IU. 
352, cert. den. 70 S.a. 1002, 339 U.S. 966, 94 
LEd. 1374. 

Mich.—A & C Engineering Co. v. Atherholt, 95 
N.W.2d 871, 355 Mich, 677, cert. den. 80 S.Ct. 71. 
N.J.—Clerke v. Beck, supra, n. 47—CJ.S. cited in 
Kinkade v. New York Shipbuilding Corp., 122 
A.2d 360, 364, 21 N.J. 362, 61 A.L.R.2d 348. 
N.Y.—Aerial Products, Inc. v. Anzalone, 163 N.Y.S.2d 
287. 6 Misc,2d 349, affd. 173 N.Y.S.2d 1006, 5 
A.D.2d 997--CahiU v. Regan, 184 N.Y.S.2d 348, 5 
N.Y.2d 292, 157 N.E2d 505—Howe v. Floodmas¬ 
ter Mfg. Corp., 195 N.E.2d 278, 45 IU.App.2d 203. 
Ohio—Deye v. Quality Engraving & Electrotype Co., 
supra, n. 63. 
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66. U.S.—Kober v. U.S., supra, n. 65. 

Existence of relationship held question of fact 
U.S.—UFicll V. U.S., 162 Ct.Cl. 865. 

Matters considered 

U.S.—Hobbs V. U.S., C.A.Fla., 376 F.2d 488, app. after 
remand 451 F.2d 849. 

67. U.S.—MarshaU v. Colgate-Palmolive-Peet Co., 
supra, n. 7. 

Cal.—Aero Bolt & Screw Co. of Cal., v. laia, 5 Cal. 
Rptr. 53, 180 C.A.2d 728. 

111.—Howe V. Floodmaster Mfg. Corp., 195 N.E.2d 278, 
45 IU.App.2d 203. 

N.J.—Kinkade v. New York Shipbuilding Corp., 122 
A.2d 360, 21 N.J. 362, 61 A.LJt2d 348. 
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Ohio—Gemco Engineering & Mfg. Co. v. Henderson, 
supra, n. 64—Gemco Engineering & Mfg. Co. v. 
Henderson, 84 N.£.2d 596, 151 Ohio St. 95. 
Pa.--Koolvent Metal Awning Corp. v. Vamco Mach. 
Co., 99 Pittsb.LegJ. 345. 

68. U.S.—Toner v. Sobelman, supra, n. 63—Toner v. 
Sobelman, supra, n. 63. 

Cal.—Aero Boit & Screw Co. of Cal., v. laia, 5 Cal. 
Rptr. 53, 180 C.A.2d 728. 

Ohio—Dcye v. Quality Engraving Sc Electrotype Co., 
supra, n. 63. 

69. Cal.—Banner Metals, Inc. v. Lockwood, 3 Cal. 
Rptr. 421, 178 C.A.2d 643. 

Ohio—Gemco Engineering & Mfg. Co. v. Henderson, 
supra, n. 67—Deye v. Quality Engraving & Electro- 
ty^ Co., supra, n. 63. 

70. Cal.—Aero Bolt & Screw Co., of Cal., v. laia, 5 
Cal.Rptr. 53, 180 CA2d 728. 

71. U.S.—Hobbs V. U.S., C.A.FIa., 376 F.2d 488, app. 
after remand 451 F.2d 849. 

Use of emploper*s time and materials alone 
insufficient 

N.y.—Cahill V. Regan, 165 N.Y.S.2d 125, 4 A.D.2d 
328, affd. 184 N.Y.S.2d 348, 5 N.Y.2d 292, 157 
N.E.2d 505. 

The doctrine of “shop right” is su- 
perseded where inventive rights are 
allocated by contract.’^^ 

72,5. U.S.—Jamesbury Corp. v. Worcester Valve Co., 
C.A.Mass., 443 F.2d 205. 
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73. U.S.—Toner v. Sobelman, supra, n. 63. 

N.Y.—Aerial Products, Inc. v. Anzalone, 163 N.Y.S.2d 

287, 6 Misc.2d 349, affd. 173 N.Y.S.2d 1006, 5 
A.D.2d 997. 

Ohio—Qemco Engineering & Mfg. Co. v. Henderson, 
supra, n. 64. 

£mployer*8 Ucense as nonexclosive 

U.S.—LeFieU v. U.S., 162 aCl. 865. 

N.Y.-Calull V. Regan, 165 N.Y.S.2d 125, 4 A.D,2d 
328, affd. 184 N.Y.S.2d 348, 5 N.Y.2d 292, 157 
N.E2d 505. 

74. U.S.—LeFieU v. U.S., 162 a.a. 865. 

75. Ohio—Deye v. Quality Engraving & Electrotype 
Co., supra, n. 63. 

78. Increase in compensation held not neces- 
sarlly to establish ownerahip of invention 
by employee 

HL—Muencer v. W.E. A John Bames Co., 133 N.E.2d 
312, 9 Ill.App.2d 391. 

CoB?ersatioa between employee and corporate 
director not creating contract 
U.S.—^Hyman v. Regenstein, C.A.Fla., 258 F.2d 502, 
oert den. 79 S.CL 589, 359 U.S. 913, 3 L.Ed.2d 
575. 

79. Property right 

U.S.—Ndson V. Ferguson, supra, n. 19. 
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81« U.S.—Toner v. Sobelman, supra, n. 63. 

85. U.S.—Woodruff v. New State Ice Co., C.A.Okl., 
197 F.2d 36. 

88. Cal—Reid v. Mass Co., 318 P.2d 54, 155 CA.2d 
293. 

Tort action for depriration of credit as inventor 
NJ.—hfisani v. Ortho Phannaceutical Corp., 198 A.2d 
791,83 NJ.Super. l. Revd. on oth. grds. 210 A.2d 
609, 44 NJ. 552, app. dism., cert. den. 86 S.Q. 
398, 382 U.S. 203, 15 L.Ed.2d 270, reh. den. 86 
S.a 1363, 384 U.S. 923, 16 LEd.2d 444. 

89. EfMence 

(2) Other evidence.—Consolidated Vultee Aircraft 
Corp. V. Maorioe A. Gaibell Inc., CA.Cal., 204 F.2d 
946, cert den. 74 S.a 122, 346 U.S. 873,98 LEd. 381. 


Pleading 

U S.— Vanadium-AIIoys Steel Co v. McKenna, D.C 
Pa., 27 F.Supp. 535. 

Reliance on fhiudalent inducement of assign- 
ment as precluding action 
U.S.—Papazian v. American Steel & Wire Co. of N.J., 
D.COhio, 155 F.Supp. 111. 
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94. Mo.—Dewey v. American Stair Glide Corp., 
App., 557 S.W.2d 643. 

95. Ga.—Landrum v. J. F. Pritchard A Co., 228 
S.E2d 290, 139 Ga.App. 393. 

98, Complaint held insufficient 

U.S.—Wiles V. Union Wire Rope Corp., D.CMo., 134 
F.Supp. 299, app. dism., C.A., 257 F.2d 813. 

99. Burden of proof 

IlL—Muencer v. W.E A John Bames Co., 133 N.E.2d 
312, 9 Ill.App.2d 391. 

N.Y.—Corneli v. T.V. Developmcnt Corp., 245 N.Y. 
S.2d 918, 41 Misc.2d 628, affd. 260 N.Y.S.2d 865, 
24 A,D.2d 471, revd. on oth. grds. 215 N.E2d 349, 
17 N.Y.2d 69, 268 N.Y.S.2d 29, on remand 270 
N.Y.S.2d 45, 50 Misc.2d 422. 

Evidence held sufficient 

(1) NJ.-Clerke v. Beck. 80 A.2d 252, 13 N.J.Super. 
73. 

(4) U.S.-Belanger v. Alton Box Bd. Co., C.A.Ill., 
180 F.2d 87—Grepke v, General EIcc. Co., C.A.Ind., 
280 F.2d 508, cert. den. 81 S.a. 232, 364 U.S. 899, 5 
L.Ed.2d 193. 

IU.—Velsicol Corp. v. Hyman, 90 N.E.2d 717, 405 111. 
352, cert. den. 70 S.D. 1002, 339 U.S. 966, 94 
L.Ed. 1374—Muencer v. W.E. A John Bames Co., 
133 N.E2d 312, 9 IlI.App.2d 391. 

Evidence held insufficient 

(6) Other evidence. 

U.S.-Woodrufr V. New State Ice Co., CA.Okl., 197 
F.2d 36. 
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3. Questions of law and fact 
U.S.—Forberg v, Servcl Inc., D.CN.Y., 88 F.Supp. 
503—Grepke v. General Elee. Co., C.A.Ind., 280 
F.2d 508, cert. den. 81 S-G. 232, 364 U.S. 899, 5 
LEd.2d 193. 

6. U.S.—De Long Corp. v. Lucas, D.CN.Y., 176 
F.Supp. 104, affd., C.A., 278 F.2d 804, cert. den. 
81 S.Ct. 71. 364 U.S. 833, 5 LEd.2d 58. 

Motion to dismiss 

U.S.—Vanadium-AUoys Steel Co. v. McKenna, D.C. 
Pa., 27 F.Supp. 535. 

Complaint held sufficient 
Mich.—A A C Engineering Co. v. Atherholt 95 
N.W.2d 871, 355 Mich. 677, cert. den. 80 S.Ct. 71. 

8. EstoppeI not sbown 

Cal.—Grove v. Grove Valve A Regulator Co., 84 Cal. 
Rptr. 300, 4 C.A.3d 299. 

9. Del.—Church of Religious Science v. Fox, 266 
A.2d 881. 

Or.—PhUUps Screw Co. v. Givnan, 265 P.2d 1084, 200 
Or. 279. 
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12. Presumptions 

(2) Other presumptions. 

U.S.—Shook V. U.S., C,A,Ohio, 238 F.2d 952, cert. den. 
77 S.Ct. 684, 353 U.S. 924, 1 L.Ed.2d 721. 

Burden of proof 

(3) Other matters. 

lowa—Bandag, Inc. v. Morenings, 146 N.W.2d 916, 259 
lowa 998. 

14. Evidence held sufficient 
(1) Kober v. U.S., C.A.Va., 170 F.2d 590, cert. den. 
69 S.a. 812, 336 U.S. 945, 93 L.Ed. IIOI—E. F. Drew 
A Co. V. Rdnhard, CA.N,Y., 170 F.2d 679-Shook v. 
U.S., C.A.Ohio, 238 F.2d 95^ cert. den. 77 S.Ct 684, 
353 U.S. 924, l L.ld.2d 721. 


Mich.—A & C Engineering Co. v. Atherholt, 95 
N W,2d 871, 355 Mich. 677, cert. den. 80 S.Ct. 71. 

(3) U.S.—Shook V. U.S., C.A.Ohio, 238 F.2d 952, 
cert. den. 77 S.Ct. 684, 353 U.S. 924, l L.Ed.2d 721. 

(4) U.S.—Fish v. Air-O-Fan Products Corp., CA. 
Cal, 285 F.2d 208—Raybestos-Manhattan, Inc. v. 
Rowland, D.C.S.C., 310 F.Supp. 993. 

Cal.—Grove v. Grove Valve & Regulator Co., 84 Cal. 
Rptr. 300, 4 C.A.3d 299. 

(5) Cal.—Aero Bolt A Screw Co., of Cal., v. laia, 5 
CaLRptr. 53, 180 C.A.2d 728. 

Idaho—Holders Mfrs., Inc. v. Cudd. 335 P.2d 890, 80 
Idaho 557. 

Ohio—Gemco Engineering & Mfg. Co. v. Henderson, 
84 N.E2d 596, 151 Ohio St. 95. 

Evidence held insufficient 

(1) U.S.—Kober v. U.S., supra—De Long Corp. v. 
Lucas. D.CN.Y., 176 F.Supp. 104, affd., C.A., 278 F.2d 
804, cert. den. 81 S.Ct. 71, 364 U.S. 833, 5 L.Ed.2d 58. 
Cal.—Aero Bolt & Screw Co., of Cal., v. laia, 5 Cal. 

Rptr. 53, 180 C.A.2d 728. 

(2) Gemco Engineering & Mfg. Co. v. Henderson, 
supra, n. 12. 
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15. Questions of law or fact 

U.S.—E. F. Drew & Co. v. Reinhard, supra, n. 14. 

Review 

U.S.—Kober v. U.S., supra, n. 14. 

§ 75. Rules^ Regulations, and Usag- 
es 

Library References 
Master and Servant ®»54. 

17. U.S.—Cole V. Locw’s Incorporated, D.C.Cal., 8 
F.R.D. 508, revd. on oth. grds., C.A., 185 F.2d 
641, cert. den. 71 S.Ct. 570, 340 U.S. 954, 95 
L.^. 688—Rollax v. Atlantic Coast Line R. Co., 
C.A.Va., 186 F.2d 473. 

Ga.—Snyder v. Savannah Union Station Co., 70 S.E.2d 
382, 85 Ga.App. 851. 

Ind.—Jones v, Review Bd. of Indiana Employment Sec. 

Division, App., 399 N.E2d 844. 

Ky.—Kentucky Unemployment Ins. Commission v. 
Murphy, 539 S.W.2d 293. 

La.—Deason v. Mobil Oil Corp., App., 407 So.2d 486. 
Miss.—Dufour v. Continental Southern Lines, 68 So.2d 
489, 219 Miss. 296. 

Mo.—Craig v. Thompson, 244 S.W.2d 37—Parks v. 

Thompson, 253 S.W.2d 796. 

N.Y.—Rudman v. Cowles Communications, Inc., 315 
N.Y.S.2d 409, 35 A.D.2d 213, 63 A.L.R.3d 527, 
mod. on oth. grds., 280 N.E2d 867, 30 N.Y.2d 1, 
330 N.Y.S.2d 33. 

Pa,—Gonzales v. Com., Dept. of Public Welfare, 408 
A.2d 893, 47 Pa.Cmwlth. 588. 

Public policy against polygraphs 
W.Va.—Cordle v. General Hugh Mercer Corp., 325 
S.E2d 111. 

Neat appearance 

N.Y.—Gladstone v. Catherwood, 319 N.Y.S.2d 664, 36 
A.D.2d 204, affd. 281 N.E2d 842, 30 N.Y.2d 576, 
330 N.Y.S.2d 793. 

No vested right to continnance of rules 
D.C.—Marshall v. District Unemployment Compensa¬ 
tion Bd., App., 377 A.2d 429. 

18. Del.—Barisa v. Charitable Research Foundation, 

l nc. , Super., 287 A.2d 679, affd. 299 A.2d 430. 
Or.-Thomas v. Bourdette, 608 P.2d 178, 45 Or.App. 

195. 

Punctuality 

Ind.—Indiana Bell Tei. Co. v. Review Bd. of Indiana 
Employment Sec. Division, 250 NE.2d 24, 145 

l nd. App. 144. 

19. N.Y.—CJ5. clted in DeVita v. Rand McNally A 
Co., 256 N.Y.S.2d 9, 11. 44 Misc.2d 906. 
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20. Cal.—Ware v. Merrill Lynch, Pierce, Fenner & 
Smith. Inc., 100 Cal.Rptr. 791, 24 C.A.3d 35, affd. 
94 S.a 383, 414 U.S, 117, 38 L.Ed.2d 348. 
1U.-CJ.S. dted in Olson v. Mali Tool Co., 104 N.E.2d 
655, 346 Ill.App. 9. 

Although an employer of migrant 
farm workers owns the living quarters. 
of the workers, he may not deny a 
worker the opportunity to receive visi- 
tors in privacy at his living quarters, 
so long as there is no behavior hurtful 
to others,^^-^ and, accordingly, the em¬ 
ployer may not deny members of the 
press or representatives of govemmen- 
tal or social agencies reasonable access 
to workers who do not object to seeing 
them.23’0 

23.5» U.S.—Folgueras v. Hassle, D.C.Mich., 331 
F.Supp. 615. 

NJ.—State V. Shack, 277 A.2d 369, 58 NJ. 297. 

23.10. U.S.~Folgueras v. Hassle, D.C.Mich., 331 
F.Supp. 615. 

NJ.—State V. Shack, 277 A.2d 369, 58 N.J. 297. 

§ 77. Breach of Contract by Em- 
ployee and Actions Therefor 

Library References 
Master and Servant <s»63, 65. 
CJorbin on Contracts § 1096. 
Modem Legal Forms Ch. 35, 
Good Will and Trade-Marks. 

page 500 

35. U.S.—Fnmke v. Wiltschek, C.A.N.Y., 209 F.2d 
493. 

Conn.—W. K. Robinson, Inc. v. Friedrich, Cir.A.D., 
197 A.2d 96, 2 Conn.Cir. 174. 

Fla.—GJJ5. dted in Bacon v. Karr, App., 139 So.2d 
166, 170, 7 A.L.R.3d 889. 

Mass.—Catania v. Hallisey, 225 N.E.2d 368, 352 Mass. 
327. 

Mo.—Stokes V. Enmark Collaborative, App., 634 
S.WJM 571. 

NJ.—United Board & Canon Corp. v. Britting, 164 
A.2d 824,63 NJ.Super. 517, afTd. 160 A.2d 660, 61 
NJ.Super. 340. 

Tex.—Pines Califomia, Inc, v. Miller, Civ.App., 446 
S.W.2d 91. 

Vt—Vredand v. Essex Lock & Mfg. Co., Inc., 370 
A.2d 1294, 135 Vt. 1. 

RJght not tenninated by dlscharge for miscon- 
dnct 

m.— Anthony Co. v. Johnson, 155 N.E2d 361, 20 
IIlApp.2d 128. 

Stay 

NJ.—Pyramid Elee. Co. v. Staklinski, 160 A.2d 505, 61 
N J. 278. 

Solidtation of employer*s customers 
D.C.—Meeker v. Stuart, D.C., 188 F.Supp. 272, afFd., 
C.A., 289 F.2d 902, 110 U.S.App.D.C. 161, affd. 
289 F.2d 902, 110 U.S.App.D.C. 161. 

Tedmical violation 

Mo.—Durwood v. Dubinsky, 361 S.W.2d 779. 
Accoimting for profits received 
Conn.—Town & Countxy House & Homes Service, Inc. 
V. Evans, 189 A.2d 390, 150 Conn. 314. 

Demonitrated disloyalty althongh objective not 
acfaieved 

U.S.—Haggerty v. Burkey Mills, Inc., D.C.N.Y., 211 
F.Supp. 835. 

Dottbti TeaoWed against employee wrongdoer 
N.Y>-E W. Bruno Co. v. Fricdberg, 250 N.Y.S.2d 
187, 21 A.D.2d 336. 


Breach held not materiai 
U.S.—Richer v. Khoury Bros., Inc., C A.Ill, 341 F.2d 
34. 

Matters not constituting breach 
U.S.—Frederick Chusid & Co. v. Marshall Leeman & 
Co., D.C.N.Y., 326 F.Supp. 1043—Mastrom, Inc. 
V. Professional Management, Inc., C.A.S.C., 459 
F.2d 172. 

Ariz.—Equitable Life & Cas. Ins. Co. v. Rutledge, 454 
P.2d 869, 9 Ari 2 .App. 551. 

Cal.—Paramount Pictures Corp v. Davis, 39 Cal.Rptr. 
791, 228 C.A.2d 827. 

Del.—Davidge, Van Clecf, Jordan & Wood, Inc. v. 
Baker, 290 A.2d 319. 

111—Harris v. Faultfmders. Inc., 431 N.E.2d 1205, 59 
IllDec. 448, 103 Ill.App.3d 785. 

N.Y.—Rifkind v. Web IV Music. Inc., 323 N.Y.S.2d 
326, 67 Misc.2d 26. 

Contracts mutually abandoned 
Wash.—Jewett-Gorrie Ins. Agency, Inc. v. Visser, 531 
P.2d 817, 12 Wash.App. 707. 

38. Frotesting working conditions not a breach 
of contract 

Vt.—^Albin V. Department of Employment Sec., 352 
A.2d 678, 134 Vt. 120. 
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39. U.S.—Frederick Chusid & Co. v. Marshall Lee» 
man & Co., D.C.N.Y., 279 F.Supp. 913. 

Motion for more specific statement 
U.S.—Conmar Products Corp. v. Tibony, D.C.N.Y., 2 
F.R.D. 169. 

Pleading 

U. S.—Haggerty v. Burkey Mills, Inc., D.C.N.Y., 211 

F.Supp. 835. 

N.Y.—A. S. Rampell, Inc. v. Hyster Co., 165 N.Y.S.2d 
475, 3 N.Y.2d 369, 144 N.E.2d 371—Acoustic 
Chemical Corp. v. Gottlob, 197 N.Y.S.2d 225, 22 
Misc.2d 438. 

Sufficiency of evidence 
(4) U.S.—B. F. Gladding & Co. v. Scientific Anglers, 
Inc., C.A.Mich., 245 F.2d 722, reh. den. 248 F.2d 
483—United Aircraft Q>rp. v. Boreen, D.C.Pa., 284 
F.Supp. 428, affd., C.A-. 413 F.2d 694—Chemithon 
Corp. V. Procter & Gamble Co., D.C.Md., 287 F.Supp. 
291, affd., C.A., 427 F.2d 893, cert. den. 91 S.Ct. 186, 
400 U.S. 925, 27 L.Ed.2d 185—Frederick Chusid & Co. 

V, Marshall Leeman & Co., D.C.N.Y., 326 F.Supp. 
1043. 

Colo.—Mountain States Mixed Feed Co. v. Ford, 343 
P.2d 828, 140 Colo. 224. 

Mo.—Vondras v. Titanium Research & Development 
Co., App., 511 S.W.2d 883. 

Nev,—Enloe v. Blain, 577 P.2d 60, 94 Nev. 198. 

N.H.—Collins v. F. A. Bartlett Tree Expert Co., 291 
A.2d 614, 112 N.H. 197. 

N.J,-Rubcl & Jensen Corp. v. Rubei, 203 A.2d 625, 85 
N.J.Super. 27. 

Tenn.—McCall v. Oldenburg, 382 S.W.2d 537, 53 Tenn. 
App. 300. 

Damages 

U.S.—^United Aircraft Corp. v. Boreen, D.C.Pa., 284 
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401 F.Supp. 1102- 


Accounting 

N.J.—Alt Wire & Stamping Co. v. Johnson, 72 A.2d 
523, 7 NJ.Super. 173. 

N.Y.—Micro Precision Corp. v. Brochi, 156 N.Y.S.2d 
501. 

43. Nev.—Enloe v. Blain, 577 P.2d 60, 94 Nev. 198. 

§ 78. -Aetion for Leaving Em¬ 

ployment 

Library References 
Corbin on Contracts §§ 958, 
1096. 

47. Conn—Berger v. Shanahan, 118 A.2d 311, 142 
.Conn. 726. 

For yiolation of no strike agreement 

U.S.—Sinclair Refming Co. v. Atkinson, CA.lnd,, 290 
F.2d 312, remd. 82 S.Ct. 1318, 370 U.S. 238, 8 
L.Ed.2d 462, affd. 82 S.Ct. 1328, 370 U.S. 195, 8 
L.Ed.2d 440. 

48. N.Y.—Com. Sanitation Co. of N.Y. v. Fox, 107 
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123, cert. den. 93 S.Ct. 53, 409 U.S. 847, 34 
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24 Misc.2d 92, app. dism. 202 N.Y.S.2d 1015, 11 
A.D.2d 625, order dismissing appeal vac. condition- 
ally 205 N.Y.S.2d 1013, 11 A.D.2d 911, affd. 208 
N.y.S.2d 443, U A.D.2d 1084—E. W. Bruno Co. 
V. Friedberg, 250 N.Y.S.2d 187, 21 A.D.2d 336. 
S.C.—Lowndes Products, Inc. v. Brower, 191 S.E.2d 
761, 259 S.C. 322, app. after remand 205 S.E2d 
184, 262 S.C 431. 

Breach of confidential relation 
U.S.—American Visuals Corp. v. Holland, C.A.N.Y., 
261 F.2d 652—Tolchester Lines, Inc. v. Dowd, 
D.C.N.Y., 253 F.Supp. 643, 

Colo.—Julius Hyman & Co. v. Velsicol Corp., 233 P.2d 
977, 123 Colo. 563, cert. den. 72 S.a. 113, 342 
U.S. 870, 96 L.Ed. 654, reh. den. 72 S.Ct. 199, 342 
U.S. 895, 96 L.Ed. 671. 

N.Y.—E. W. Bruno Co. v. Friedberg, 281 N.Y.S.2d 
504, 28 A,D.2d 91. 

Attomey*s fees 

U.S,—American Visuals Corp. v. Holland, C.A.N.Y., 
261 F.2d 652. 

Recovery of amount expended in mitigating 
damages not allow^ 

Wash.—Snowflake Laundry Co. v. MacDowell, 328 
P.2d 684, 52 Wash.2d 662. 
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Profits 

U.S.—Sperry Rand Corp. v. A-T-0, Inc., C.A.Va., 447 
F.2d 1387, cert. den. 92 S.Ct. 1292, 405 US. 1017, 
31 L.Ed.2d 479, reh. den., 459 F.2d 19, cert. den. 
93 S.Ct 117, 119, 409 U.S. 892, 34 L.Ed.2d 150. 
111.—Henry’s Drive-In, Inc. v. Anderson, 185 N.E.2d 
103, 37 IU.App.2d 113. 

Mich.—Hayes-Albion v. Kuberski, 364 N.W.2d 609, 
421 Mich. 170. 

N.Y.—E. W. Bruno Co. v. Friedberg, 250 N.Y.S.2d 
187, 21 A.D.2d 336—Hercules Packing Corp. v. 
Steinbruckner, 280 N.Y.S.2d 423, 28 A.D.2d 635, 
app. dism. 229 N.E.2d 842, 20 N.Y 2d 757, 283 
N.Y S.2d 174. 

Punitive damages not allowed absent malice 
Ohio—Fremont Oil Co. v. Marathon Oil Co., 192 
N.E.2d 123. 

Abuse of discretion 

Pa.—Dozor Agency, Inc. v. Rosenberg, 218 A.2d 583. 
Possible measures of damages 
U.S.—Tolchester Lines, Inc. v. Dowd, D.C.N.Y., 253 
F.Supp. 643—Sperry Rand Corp. v. A-T-0, Inc., 
C.A.Va., 447 F.2d 1387, cert. den. 92 S.Ct. 1292, 
405 U.S. 1017, 31 L.Ed.2d 479, reh. den. 459 F.2d 
19, cert. den. 93 S.Ct 117, 119, 409 U.S. 892, 34 
L.Ed.2d 150. 

Lost business 

U.S.—Tolchester Lines, Inc. v. Dowd, D.C.N.Y., 253 
F.Supp. 643. 

N.Y.—Hercules Packing Corp. v. Steinbruckner, 289 
N.Y.S.2d 423, 28 A.D.2d 635, app. dism. 229 
N.E.2d 842, 20 N.Y.2d 757, 283 N.Y.S.2d 174. 

Wages paid to employees 
N.Y.—S. Tepfer & Sons, Inc. v. Zschaler, 269 N.Y.S.2d 
552, 25 A.D. 786. 

Award of damages not warranted 
U.S.—Cudahy Co. v. American Laboratories, Inc., D.C. 
Neb., 313 F.Supp. 1339—Future Plastics, Inc. v, 
Ware Shoals Plastics, Inc., D.C.S.C., 340 F.Supp. 
1376. 

Mass.—Jet Spray Cooler, Inc. v. Crampton, 282 N,E.2d 
921, 361 Mass. 835, app. after remand 385 N.E.2d 
1349, 377 Mass. 159. 

Punitive damages allowed 
U.S.—Sperry Rand Corp, v. A-T-O, Inc., C.A.Va., 459 
F.2d 19, cert. den. 93 S.Ct 117, 119, 409 U.S. 892, 
34 L.Ed.2d 150. 

Misappropriation of trade secrets 
U.S.—Sperry Rand Corp. v. A-T-O, Inc., C.A.Va., 447 
F.2d 1387, cert. den. 92 S.Ct. 1292, 405 U.S. 1017, 
31 L.Ed.2d 479, reh. den. 459 F.2d 19, cert. den. 93 
S.a. 117, 119, 409 U.S. 892, 34 L.Ed.2d 150. 

Breach of covenant not to compete 
Ill.-Vendo Co. v. Stoncr, 321 N.E.2d 1, 58 I11.2d 289, 
cert. den. 95 S.Ct. 1398, 420 U.S. 975, 43 L.Ed. 
655. 
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97, U.S.—Bull V. Logetronics, Inc., D.C.Va., 323 
F.Supp. 115. 

Interest 

Ark.—Rccp V. Reep, 241 S.W.2d 262, 219 Ark. 270. 

§ 81. In General 
Library References 
Master and Servant <s=>68. 
Corbin on Contracts §§ 49, 676. 
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33. U.S.—Hennessey v. Federal Sec. Adm’r, D.C. 
Conn., 88 F.Supp. 664—Rubin v. Equitable Life 
Assur. Soc. of U.S., D.C.Pa., 194 F.Supp. 195, 
affd., C.A., 297 F.2d 167. 

33. Alaska—Skagway City School Bd. v. Davis, 543 
P.2d 218. 

Cal,—Ware v. Merrill Lynch, Pierce, Fenner k Smith, 
Inc., 100 CaJ.Rptr. 791, 24 CA.3d 35. affd. 94 
‘ S.Ct 383, 414 U.S. 117, 38 L.Ed.2d ,348. 
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La.—Thaxton v. Roberson, App., 224 So.2d 183. 

Mich.—General Motors Corp. v. Michigan Unemploy- 
ment Compensation Commission, 49 N.'W.2d 305, 
331 Mich. 303. 

Mont.—Gilbert v. Bostona Mines Co., 195 P.2d 376, 
121 Mont. 397. 

N.J.—Rothman Realty Corp. v. MacLain, 91 A.2d 101, 
21 NJ.Super. 172—Mossberg v. Standard Oil Co. 
of NJ., 237 A.2d 508, 98 N.J.Super. 393. 

N.Y.—Diaz v. Ulster Vegetable Growers Co-op., 123 
N.Y.S.2d 321, 282 App.Div. 426, affd, 118 N.E.2d 
916, 306 N.Y. 859—Maloney v. Jarco Metal Prod¬ 
ucts Corp., 144 N.Y.S.2d 128—Vaccaro v. Board of 
Ed. of City of New York, 282 N.Y.S.2d 881, 54 
Misc.2d 206. 

Pa.—Fulton v. General Elee. Supply Corp., 76 Pa.Dist. 
& Co. 401. 

Tenn,—Mid-South Engineering Co. v. Buchanan, 440 
S.W.2d 600, 59 Tenn.App. 289. 

Wjs.— Schiller v. Keuffel & Esser Co., 124 N.W.2d 646, 
21 Wis.2d 545. 

Whether business operates at profit or loss im- 
material 

La.—Trappey v. Lumbennen’s Mut. Cas. Co., 86 So.2d 
515, 229 La. 632. 

^'Earned compensation” 

Md.—Macintosh v. Brunswick Corp., 215 A.2d 222, 
241 Md. 24. 

34, U.S,—Jemigan v, Lay Barge Delta Five, D.C. 
Tex., 296 F.Supp. 127, affd., C.A., 423 F.2d 1327 
—Goodyear Tire & Rubber Co. v. Jones, D.C. 
Kan., 317 F.Supp. 1285, affd., C.A., 433 F.2d 629. 

Cal.—Stone v, Burke, 244 P.2d 51, 110 C.A.2d 748. 

Fla.—Ivy Jay Corp. v. Davis, App., 160 So.2d 715. 

Nev.—Rocky Mountain Powder Co. v. Hamlin, 310 
P.2d 404, 73 Nev. 87, 

Contract one of credit 

N.Y.—Ketehum v. Buffalo, 14 N.Y. 356, 364, 4 Kem. 
356. 

Driver procured by lessor of tractor-trailer with 
lessee’s appro^al 

Okl.—Parkhill Truck Co. v. Reynolds, 359 P.2d 1064. 

Stay Pendlng arbitration 

N.Y.—Fisher v. Arch-Biit Container Corp., 219 N.Y. 
S.2d 669, 30 Misc.2d 524. 

36. Colo.—Udwig V. Shaffer, 390 P.2d 67, 154 Colo. 
261. 

111.—Orey v. A. Stein & Co., 108 N.E,2d 502, 348 
IlhApp. 156. 

La.—McLellan v. F. N. Johnston, Inc., 62 So.2d 504, 
222 La. 338. 

Pa.—Mickshaw v. Coca Cola Bottling Co of Sharon, 
Pa., 70 A.2d 467, 166 Pa.Super. 148. 

37. Cal.—CJ.S. eited in Sheehan v. City and County 
of San Francisco, 269 P.2d 678, 681, 124 C.A.2d 
769. 

Mich.—General Motors Corp. v. Michigan Unemploy- 
ment Compensation Commission, supra, n. 33. 
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40. Del.—State ex rei. Hirst v. Black, Super., 83 A.2d 
678, 7 Terry 295. 

‘'Salary'’ is a fixed compensation 
which is paid at stated times for Servic¬ 
es rendered.^’^ 

40.5. Del.—Kolcum v. Board of Ed. of Woodbridge 
School Dist, Super., 335 A.2d 618. 

La.—Brasher v. Chenille, Inc., App., 251 So.2d 824. 

Ohio-Pleasants v. Pleasants, 273 N.E.2d 339, 27 Ohio 
App.2d 191. 

41. U.S.—Telex Corp. v. Balch, CA.Minn., 382 F.2d 
211 . 

Cal.-Horacek v. Smith, 199 P.2d 929, 33 Cal.2d 186. 

La.—Krizan v. Storz Broadeasting Co., App., 145 So.2d 
636—Thaxton v. Roberson, App., 224 So.2d 183. 

N.Y.-Corrigan v. Joseph, 106 N.E.2d 593, 304 N.Y. 
172—Guerra v. Richard G. Krueger, Inc., 151 
N.y.S.2d 182. 
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Construction 

Ga.—McMurray v. Bateman, 144 S.E.2d 345, 221 Ga 
240. 

42. N.Y.—Gerber v. Jarold Shops, 102 N.Y.S.2d 616, 
278 App.Div. 634 

43. Consideration held sufficient 

U.S,-Ulmann v. Sunset-McKee Co., C.ACal., 221 
F.2d 128. 

Pa,—Mickshaw v. Coca Cola Bottling Co. of Sharon, 
Pa., supra, n. 36. 

51. N.J.—CJ.S. dted in Joseph Tokcr, Inc. v. Cohen, 
169 A.2d 838, 844, 67 NJ.Super. 68. 
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56. La,—Conner v. Lake, 82 So.2d 324, 228 La. 385— 
Bristol V. Koral, App., 295 So 2d 520. 

61. Mass.—Cheney v. Automatic Spnnkler Corp. of 
America, 385 N.E.2d 961, 377 Mass. 141. 

62. N J.—Cameron v. International Alliance of Theat- 
rical Stage Employees and Moving Picture Opera- 
tors of U.S. and Canada, Local Union No. 384, of 
Hudson County, 176 A. 692, 118 NJ.Eq. 11, 97 
A.L.R. 594. 

Pa.—Kirmse v. Adler, 166 A. 566, 311 Pa. 78. 

64. Ariz.—Truax v. Bisbee Local, No. 380, Cooks’ 
and Waiters’ Union. 171 P. 121, 19 Ariz. 379. 

Me.—Keith Theatre v. Vachon, 187 A. 692, 134 Me. 
392. 

National Indiistrial Recovery Act did not deprive 
employees of nght to strike wherc their demand for 
wage increase was not complied with.—Bayonne Textile 
Corp. V. American Federaticn of Silk Workers, 172 A. 
551, 116 N-J.Eq. 146, 92 A.L.R. 1450. 

§ 82. Part Performance» Abandon- 
ment, or Discharge 

Library References 
Master and Servant ®»48, 73(2) 
et seq. 

65. N.Y.—Vin Qair v, Kall & KaU, Inc., 196 N.Y. 
S.2d 237, 23 Misc.2d 568. 

Tex.—Ingram v. Dallas County Water ControI and 
Imp. Dist. No. 7, Civ.App., 425 SW.2d 366, err. 
ref. no rev. err. 
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69. La.—Vanacor v. St. Amant, App., 379 So.2d 769. 
Pa.—Cuffaro v. Planetary Linen Supply, Inc., 78 York 
189. 

§ 83. -Abandonment of Service 

Library References 
Corbin on Contracts § 677. 

72. Mo.—Boyle v. Higman Equipment Co., Inc., 597 
S.W.2d 205. 

N.Y.—Maloney v. Jarco Metal Products Corp., 144 
N.Y.S.2d 128—Pellett v. Tom Tex Corp., 77 N.Y. 
S.2d 900. 

74. D.C.—Winkler v. Frank-Cunningham Stores 
Corp., App., 256 A.2d 905. 

76, D.C.—Winkler v. Frank-Cunningham Stores 
Corp., App., 256 A.2d 905. 

77. U.S.—Martin v. Lincoln Park West Corp., C.A. 
m., 219 F.2d 622, 

81. U.S.—Morris v. Federated Mut. Ins. Co., C.A. 
Fla,, 497 F.2d 538. 

D.C.—Winkler v. Frank-Cunningham Stores Corp., 
App., 256 A.2d 905. 

82. U.S.—Bird v. Computer Technology, Ino., D.C. 
N.Y.. 364 F.Supp. 1336. 

Wadi.—Sullivan v. Boeing Aircraft Co., 187 P.2d 312, 
174 A.L.R. 566. 


§ 84. -Temporary Absences in 

General 
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86. Ind.—American Central Mfg. Corp. v. Review Bd. 
of Ind. Employment Sec. Division, 88 N.E2d 256, 
119 Ind.App. 98. 

Wash.—In re Buffelen Lumber & Mfg. Co., 201 P.2d 
194, 32 Wash.2d 205. 

87. Me.—G. H. Bass & Co. v. Mame Employment 
Sec. Commission, 250 A.2d 492. 

88. U.S.—MacLaughlin v. Union Switch & Signal 
Company, C.CA.Pa., 166 F.2d 46. 

Del —State ex rei. Hirst v. Black, supra, n. 40. 

Ind.—American Central Mfg. Corp. v. Revicw Bd. of 
Ind. Employment Sec. Division, supra, n. 86. 

N.J.—Botany Mills, Inc. v. Textile Workers Union of 
America, AFL-CIO, 141 A.2d 107, 50 N.J.Super. 
18. 

Pa.—United Mine Workers of America v. Monheim, 11 
Fay.Co.LegJ. 17. 

Wis.—Darling v. Electric Auto-Lite Co., 90 N.W.2d 
597, 4 Wis.2d 345. 

Continuous work held reqoired 

U S.—In re Pringle Engineering & Mfg. Co., C.C.A.I11., 
164 F.2d 299. 

N.Y.—Pellett v. Tom Tex Corp., supra, n. 74. 

Liability whoUy contractual 

U.S.—Local 7-644, Oil, Chemical and Atomic Workers 
Intem. Union, AFL-CIO v. Mobil Oil Co., C.A. 
111., 350 F.2d 708, cert. den. 86 S.a. 563, 382 U.S. 
986, 15 L.Ed.2d 474—Woody v. Sterling Alu- 
mmum Products, Inc., D.C.Mo., 243 F.Supp. 755, 
affd. C.A., 365 F.2d 448, cert. den. 87 S.Ct. 1026, 
386 U.S. 957, 18 L.Ed.2d 105, reh. den. 87 S.Ct. 
1371, 386 U.S. 1027, 18 L.Ed.2d 471. 

Minn.—Tynan v. KSTP, Inc., 77 N.W.2d 200, 247 
Minn. 168. 

Mo.—Brackett v. Easton Boot & Shoe Co., 388 S.W.2d 
842. 

Tex.—Interstate Hosts, Inc. v. Thompson, Civ.App., 
435 S.W.2d 957. 

Seniority 

Mich—Treloar v.' Steggeman, 52 N.W.2d 647, 333 
Mich. 166. 

Paid holiday during contractual vacation period 

Or,—Massey v. Oregon-Washington Plywood Co., 353 
P.2d 1039, 223 Or. 139. 

“Vacation pay” as deferred compensation in 
lieu of wages 

U.S.—In re Wil-Low Cafeterias, C.C.A.N.Y., 111 F.2d 
429—General Tire & Rubber Co. v. Loc^ No. 512, 
United Rubber, Cork, Unoleum and Plastic Work¬ 
ers of America, AFL-CIO, D.C.R.I., 191 F.Supp. 
911, affd., C.A., 294 F.2d 957. 

N.J.—Botany Mills, Inc. v. Textile Workers Union, 141 
A.2d 107, 50 N.J.Super. 18. 

Pa.—Department of Labor and Industry, Bureau of 
Employment Sec. v. Unemployment Compensation 
Bd. of Review, 218 A.2d 847, 207 Pa.Super. 506. 

Requirements 

Wis.—Briggs v. Electric Auto-Lite Co., 155 N.W.2d 32, 
37 Wis.2d 275, 

89. Ark.—Southwestem Bell Tei. Co. v. Thronbrough, 
341 S.W.2d 1, 232 Ark. 929. 

90. N.Y.—In re Brooklyn Citizen, 90 N.Y.S.2d 99, 1 
Misc.2d 162. 

§ S5. -Sickness, Death» or Other 

Disability 

96. Mass.—Kowal v. Sportswear by Revere, Inc., 222 
N.E2d 778, 351 Mass. 541. 

N.Y.—Augusta v. John Hancock Mut. Life Ins. Co., 
170 N.Y.S.2d 908, 11 Misc.2d 1H. 

N.C.—Briggs V. American & Eflrd Mills, Inc., 111 
S.E.2d 841, 251 N.C 642. 
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§ 85 MASTER AND SERVANT 
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Recovery permitted 

N.Y.—Kipe V. Banknote Corp., 284 N.Y.S.2d 745, 55 
Misc.2d 245, affd. 285 N.Y.S.2d 262, 28 A.D.2d 
1209. 

SMS. Neb.—Oehlnch v. Gateway Realty of Columbus, 
Inc.. 308 N.W.2d 327, 209 Neb. 417. 

Rlght of widow of employee 

U.S.—Mitchdl V. Uncaster Milk Co., D.C.Pa., 185 
F.Supp. 66, 
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2, Del.—State ex rei. Hirst v. Black, Super., 83 A 2d 
678, 7 Terry 295. 

§ 87. Pischarge for Cause 
Library Eeferences 
Master and Servant «=>73(5). 

8« U.S.—Nuelsen v, Sorensen, C.A.Cal,, 293 F.2d 454 
—Union News Co v. Hildreth, C.A.Mich., 295 
F.2d 658. 

Ariz.—Bentson Contractins Co. v. Lewis, 317 P.2d 545, 
83 Ariz. 110. 

C8l.-GlassBll V. Prentiss, 346 P.2d 895, 175 C.A.2d 
599. 

Pa.—Awner v. Halpem, 65 Pa.Dist. & Co. 580. 

WU.—Geoigiades v. Glickman, 75 N.W.2d 573, 272 
Wia. 257. 

Em^oyet lield sot eatitled to sevenmce pay in 
liM of notice 

D.C.—Ttylor v. Greenway Restaurant, Inc., Mun.App., 
173 A.2d211. 

9. N.Y.—Pictorial Films v. Salzburg, 106 N.Y.S.2d 
626. 

10« Obio*>Ho$king v. HoUaender Mfg. Co., 175 
N.E2d 201, 114 Ohio App. 70. 

S.C.--CJ<S. dted in Berry v. Goodyear Tire & Rubber 
Co., 242 S.E2d 551, 553, 270 S.C. 489. 

11. L«.*->Steedley v. Winbarg, App., 44 So.2d 193— 
Aymond v. Haas Inv. Co., App., 59 So.2d 479. 

Mass.—Mahoney v. Hildreth & Rogers Co., 125 N.£.2d 
788, 332 Mass. 496. 

N.C.—Briggs V. American & Efird Mills, Inc., 111 
S.E2d 841, 251 N.C 642. 

Tex.—CJjS. eacd in Martin v. Mann Merchandising, 
Inc., 570 S.W.2d 208, 211, err. ref. no rev. err., 
Sup., 576 S.W.2d 781. 

Wyo.—Willis v. Asbury Transp. Co., 386 P.2d 934. 

Rnle noder stgtnte 

U.S.—Standard Fruit A S.S. Co. v. Hampton, C.A.La„ 
233 F.2d 782. 

RecoTery allowed up to dote of oew employment 

Ohio-Schnee v. Klug Trucking Co., 185 N.£.2d 661. 

13, Okl.-~Sooner Broadcasting Co, v, Qrotkop, 280 
P.2d 457. 

Tex.—CJ4S. dlcd in Rubin v. Skurka, Civ.App., 355 
S.W.2d 555. 

Wii.-Geor|iade8 v. GUckman, 75 N.W.2d 573, 272 
Wia. 257. 
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13* Ga.—HQ6ea v. Sohio Petroleum Co., 230 S.E.2d 
138, 140 Oa.App. 177. 

Minn.—Mair v. Southern Mtnn. Broadcasting Co., 32 
N.W.2d 177, 226 Minn. 137, 4 A.L.R.2d 273. 

18. U.S.—Haibridge v. Greyhound Lines, Inc., D.C. 
Pa., 294 RSupp. 1059. 

Cal.'—Division of Labmr Law Enforcement v. Standard 
CoU Products Co., 288 P.2d 637, 136 C.A.2d Supp. 
9i9. 

Miaa—Livcstock Peeds v. Local Union No. 1634 of 
CoQgress of Indus. Workers, 73 So.2d 128, 221 
Min. 492. 

NJ.—Kidde Mfg. Co. v. United Eec. Radio A Mach. 
Wofken of America, Local 437, 99 A.2d 210, 27 
Ki-Super. 183. 

N.C—Calvine Cotton Mills, Inc. v. Textile Workers 
Unkm of America, 79 S.E.2d 181, 238 N.C. 719. 


19. Minn —Edelstein v Duluth, M. & I.R. Ry. Co., 
31 N.W.2d 465, 225 Minn 508. 

Discharge for cause held not to preclude earaed 
vacation pay rights in absence of agreement 

D.C.—Jones v. District Parking Management Co., App., 
268 A.2d 860. 

20. U-S.—Patent A Licensing Corp. v. Olsen, C.A. 
N.Y., 188 F.2d 522—Bullock v. Sterling Drug, 
D.C.Pa., 93 F.Supp. 371, affd. C.A., 187 F.2d 145. 

Cal.—Chinn v. China Nat. Aviation Corp., 291 P.2d 91, 
138 C.A.2d 98. 

Ga—McCoy v. Buckhead Clmic Professional Ass’n, 
182 S.E2d 798, 123 Ga.App. 853—Salvatori Corp. 
V. Rubin, 283 S.E.2d 326, 159 Ga.App. 369. 

Idaho—Kingsford v. Bennion, 199 P.2d 625, 68 Idaho 
501. 

La.—Krison v. Texas Industries, Inc., App., 253 So.2d 
614. 

Me.—Talberth v. Guy Gannett Pub. Co., 100 A.2d 726, 
149 Me 286, 40 A.L.R.2d 1036. 

Mich.—Cain v. AUen Elee. A Equipment Co., 78 
N.W.2d 296, 346 Mich. 568. 

Mo.—Hinkeldey v. Cities Service Oil Co., 470 S.W.2d 
494. 

N.J.—Owens v. Press Pub. Co., 120 A.2d 442, 20 N.J. 
537—Adams v. Jersey Central Power & Light Co., 
120 A.2d 737, 21 N.J. 8. 

N.y.—In re Brooklyn Citizen, 90 N.Y.S,2d 99, 1 
Misc.2d 162—Hirsch v. Associated Amusement 
Machine Operators of N.Y., 127 N.Y S.2d 82, 205 
Misc. 105. 

Va.—Hercules Powder Co. v. Brookfield, 53 S.E.2d 804, 
189 Va. 531. 

Lack of notice of discharge 

(2) Other statements. 

111.—Bircher v. Goedde Lumber Co., App., 159 N.E.2d 

21. 22 IU.App,2d 141. 

Sale of piant with re-hiring by new owner 

Wis.—Demerath v. Nestle Co., Inc., App., 358 N.W.2d 
541, 121 Wis.2d 194. 

Representations by empIoyer*s agent as commit- 
ment to pay severance 

Ohio—Helle v. Landmark, Inc., 472 N.E.2d 765, 15 
Ohio App.3d 1, 15 O.B.R. 22. 

Defined 

U.S,—Gayner v. The New Orleans, D.C.Cal., 54 
F.Supp. 25, 28. 

Conn.—Mace v. Conde Nast Publications, Inc., 237 
A.2d 360, 155 Conn. 680. 

Purpose 

N.J.—Owens v. Pr«s Pub. Co., 111 A.2d 796, 34 
NJ.Super. 203, affd. 120 A.2d 442, 20 N.J. 537. 

Individual or collective bargaining contract as 
basis 

Ala.—U.S. Pipe & Foundry Co. v. Nettles, 96 So.2d 
186, 39 Ala.App. 115, cert. den. 96 So.2d 195, 266 
Ala. 700. 

Right held not forfeited 

Ark,-Kerr v. Walker, 321 S.W.2d 220, 229 Ark. 1054. 

Right held forfeited 

La.—White v. Crane Co., App., 147 So.2d 32. 

Mich,—Kolka v. Atlas Chemical Industries, 164 
N.W.2d 755, 13 Mich.App. 580. 

N.Y.—Bravin v. Fashion Week, Inc., 348 N.Y.S.Zd 681, 
75 Misc.2d 753. 

Pro rata vacation pay 

Ala.—Woodward Iron Co. v. Ramey, 175 So.2d 748,42 
Ala.App. 637, cert. den. 175 So.2d 749, 278 Ala. 
713. 

Nature of **sepanition pay” stated 

Conn.—Willets v. Emhart Mfg. Co., 208 A.2d 546, 152 
Conn. 487. 

Kan.—Commodore v. Armour & Co., 441 P.2d 815, 
201 Kan. 412. 

Not recoverable in absence of agreement 

Nev,—Loma Linda University v. Eckenweiler, 469 P.2d 
54, 86 Nev. 381. 


Xex —Mason v. Babin, Civ.App., 474 S.W.2d 809, err. 
ref. no rev. err. 

No right to severance pay in absence of contract 
provision 

Minn.—Lundeen v. Cozy Cab Mfg. Co., 179 N.W.2d 
73, 288 Minn. 98. 

Buyer of piant as payor of severance benefits 
U.S.—Hali V. Simkins Industries, Inc., D.C.Ga., 584 
F.Supp. 955, affd. 732 F.2d 132. 

21. Me.—Talberth v. Guy Gannett Pub. Co., supra, n. 

20 . 

Condidons imposed by contract 
Ark.-Grifrith v. Melboum, 430 S.W.2d 862, 245 Ark. 
40. 

22. Mass.—Kroeger v. Stop & Shop Companies, Inc., 
432 N.E.2d 566, 13 Mass.App. 310, review den. 
440 N.E.2d 1175, 386 Mass. 1102. 

§ gg. -Consent or Option to 

Terminate 

32. Cal.—Chapin v. Fairchild Camera & Instrument 
Corp., 107 Cal.Rptr. 111, 31 C.A.3d 192. 

27. U.S.—Raynor v. Burroughs Corp., D.C.Va., 294 
F.Supp. 238. 

Nodee condition precedent 
Kan.—Sweet v. Stormont Vail Regional Medical Center, 
647 P.2d 1274, 231 Kan. 604, disapproving Rich- 
ardson v. St. Mary Hospital, 6 Kan.App.2d 238, 
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96. Ala.—Patterson v. Brooks, 232 So.2d 598, 285 
Ala. 349. 

98. Ala.—American Sec. Life Ins. Co. v. Moore, 72 
So.2d 132, 37 Ala.App. 552. 

Cal—Foley v. U.S. Paving Co., 68 Cal.Rptr. 780, 262 
C.A.2d 499. 

Mass.—Fortune v. National Cash Register Co., 364 
N.E.2d 1251, 373 Mass. 96. 

Mo.—CJf.S. cited in Hmkeldey v. Cities Service Oil 
Co., 470 S.W.2d 494, 501. 

99. Mo.—C.J.S. cited in Croskey v. Kroger Co., 
App., 259 S.W.2d 408, 412. 

Neb.—Feola v. Valmont Industries, Inc., 304 N.W.2d 
377, 208 Neb. 527. 

1. Ala.—Summers v. Ralston Purina Co., 69 So.2d 

858, 260 Ala. 166. 

Ill-Mosow V. National Lock Co., 255 N.E.2d 500, 119 
Ill.App.2d 232. 

Tex.—Cactus Feeders, Inc. v. Wittler, Civ.App., 509 
S.W.2d 934. 

2. U.S.—Fujimoto v. Rio Grande Pickle Co., C.A. 

Tex., 414 F.2d 648. 

Colo.—Steidtmann v. Koelbel & Co., 506 P.2d 1247, 32 
Colo.App. 94, 

La —Griffin v Cambndge Const. Co., App., 236 So.2d 
539, application not considered 238 So.2d 748, 256 
La. 766. 

N.Y.—Rifkind v. Web IV Music, Inc., 323 N.Y.S.2d 
326, 67 Misc.2d 26. 

3. U.S.—Judd v. Wasie, C.A.Minn., 211 F.2d 826— 

Kassab v. Ragnar Benson, Inc., D.C.Pa., 254 
F.Supp. 830. 

Mo.—Bums V. Lewis-Howe Co., App., 266 S.W.2d 14. 
N.Y.—Teich v. Aetna Indus. Corp., 174 N.Y.S.2d 743, 

II Misc.2d 530, revd. on oth. grds. 184 N.Y.S.2d 
556, 8 A.D.2d 596, rearg. den. and app. gr. 187 
N.Y.S.2d 978, 8 A.D.2d 782, affd. 201 N.Y.S.2d 
780, 8 N.Y.2d 766, 168 N,E.2d 114. 

Christmas bonus 

Okl.—Frazer & Torbett, CPA’s v. Kunkel, 401 P.2d 
476. 
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4. Conn.—Borden v. Skinner Chuck Co., 150 A.2d 

607, 21 Conn.Sup. 184. 
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111.—Mapes V. Kalva Crop., 386 N.E.2d 148, 24 Ill.Dec. 
944, 68 Ill.App.3d 362. 

Minn.—Hartung v. Billmeier, 66 N.W.2d 784, 243 
Mitm. 148. 

N.Y.—Fisher v. Textron American, Inc., 158 N.Y.S.2d 
974. 

Pa.—Widmer v. Widmer, 106 A.2d 875, 176 Pa.Super. 
264. 

Incentive pay inducement 

Ala.—W. B. Davis Hosiery Mill v. Wilson, 74 So.2d 
532, 37 Ala.App. 675. 

Regulariy paid bonus for lengthy period 

U.S.—Lincoln Elee. Co. v. C.I.R., C.A. Ohio, 444 F.2d 
491. 

6, U.S.—Kassab v. Ragnar Benson, Inc., D.C.Pa., 254 

F.Supp. 830. 

Ohio—Doberrer v. A. M. Hariis Industries, Inc., 274 
N.E2d 575, 28 Ohio App.2d 71. 

Or.—Walker v. American Optica! Corp., 509 P.2d 439, 
265 Or. 327. 

7, D.C,—Schwartz Tailouring Co. v. Petty, Mun. 

App., 140 A.2d 63. 

m.— Wilson V. LaSalle Mfg. & Mach. Co., 374 N.E.2d 
30, 15 niDec. 737, 58 m.App.3d 219. 

Wash.—Brydges v. Coast Wide Land, Inc., 467 P.2d 
209, 2 Wa8h.App. 223, 43 A.L.R.3d 496. 

10. lowa—CJ.S. quoted in Hilgenberg v. lowa Beef 
Paciters, Inc., 175 N.W.2d 353, 356. 

La.—Pizzeck v. Exeeutone Systems Co. of Louisiana, 
Inc., App. 4 Cir., 411 So.2d 1202, writ den., Sup., 
415 So.2d 944. 

Mo.—Croskey v. Kroger Co., App., 259 S.W.2d 408— 
Swetnam v. U.S. By-Products Corp., App., 510 
S.W.2d 829. 

Ndb.—Sinnett v. Hie Food Products, Inc., 174 N.W.2d 
720, 185 Neb. 221. 

N.C—Chew V. Leonard, 44 S.E2d 869, 228 N.C. 181. 

Or.—Detrick v. Ranch Wholesale Supply of Redmond, 
Inc., 643 P.2a 1293, 57 Or.App. 28. 

W».—Borg-Waraer Corp., IngcrsoU Kalamazoo Divi- 
skm V. Ostertag, 118 N.W.2d 900, 18 Wis.2d 484. 

11. La.—Giiffin v, Cambridge Const. Co., App., 236 
So.2d 539, ^plication not considered 238 So.2d 
748, 256 La. 766. 

12. Ind.—CJ jS. qnotad at IcBgth in Dove v. Rose 
Acte Farms, Inc., App., 434 N.E.2d 931, 934. 

N.M.—Pyeatt v. EI Paso Natural Oas Co., 213 P.2d 
436, 54 N.M. 70. 

Wis.—Compton v. Shopko Stores, Inc., 287 N.W.2d 
720, 93 Wis.2d 613. 

£iiil»loyee’8 wlnning of sales contest 

N.Y.—MsUch V. Sehenley Industries, Inc., 387 N.Y.S.2d 
641, 54 A.D.2d 659, affd. 367 N.R2d 651, 42 
N.Y.2d 952, 398 N.Y.S.2d 145.' 

13. U.S.—Wilson V. Homestead Valve Mfg. Co., CA. 
Pa.. 217 F.2d 792, cert. den. 75 S.Q. 606,349 U.S. 
916, 99 LEd. 1250—Tiedman v. American Pig' 
ment Coip,, CA-Va., 253 F.2d 803—0*Madigan 

V. General Motors Corp., C.A.Mo., 312 F.2d 250 
—Kassab v. Ragnar Benson, Inc., D.C.Pa., 254 
F.Su]^. 830. 

Ala.—American See. Life Ins. Co. v. Moore, 72 So.2d 
132,37 Ala.App. 552-Smith v. Dunlap, 111 So,2d 
1, 269 Ala. 97. 

Colo.—Ingwersen Mfg. Co. v. Maddocks, 195 P.2d 730, 
118 Colo. 281. 

Ga.—Williamson v. Bank BIdg. and Equipment Corp. 
of America, 291 S.E.2d 124, 162 Ga.App. 295. 

m—Mosow V. National Lock Co., 255 N.E2d 500, 119 
IlLApp.2d 232. 

La.—Frazier v. Slumberline, Inc., App., 319 So.2d 453, 
writ ref., Sup., 323 So.2d 132. 

N.Y.—Bayer v. Oxford University Press, 61 N.Y.S.2d 
, 209, 270 App.Div. 586, rearg. den. 62 N.Y.S.2d 
843, 270 App.Div. 929, affd. 71 N.E.2d 215, 298 
N.Y. 780-Gil8ey v. Wm. Hengerer Co., 139 N.Y. 
S.2d 1, 285 App-Div. 1007. 

Okl—McOraw v. Bili Hodges Truck Co., Inc., App., 
629 P.2d 791 

Tex.—Kosberg v. Bro w n, Civ.App., 601 S.W.2d 414. 
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Utah—Pacific States Cast Iron Pipe Co. v. Harsh Utah 
Corp., 300 P.2cl 610, 5 Utah 2d 244. 

Subsequent conditions 

W.Va.—Magruder v. Hagen-Ratcliff & Co., 50 S.E.2d 
488, 131 W.Va. 679. 

Volnntary tenmnstion of employment 
U.—Comet V. Cahn Elee. Co., Inc., 434 So.2d 1052, 
ovcrruling Langford v. Cahn Electric Co., Inc., 403 
So.2d 833. 

15. N.M.-Woods V. ColUns, App., 533 P.2d 759, 87 
N.M. 370, cert. den. 533 P.2d 758, 87 N.M. 369. 
Ohio—Eliis V, Victor Elee. Products, 88 N.E2d 275, 85 
Ohio App. 170. 

18. N.Y.—Squadrito v. Credito Italiano, 83 N.Y.S.2d 
334. 193 Misc. 34. 

W.Va.—Magruder v. Hagen-Ratcliff & Co., supra, n. 
13. 

Equitable estoppel 

U.S.—Langenderfer v. Midrex Corp., C.A.N.C, 660 
F.2d 523. 

20. Cal.—Foley v. U.S. Paving Co,, 68 Cal.Rptr. 780, 
262 C.A.2d 499. 

lowa—Moody v, Bogue, App., 310 N.W.2d 655. 

Discharged employee held entitied to bonns under 
circumstances. 

Tex.—Marvin Tumer Engineers v. Allen, Civ.App., 326 
S.W.2d 200. 

21. 111,—Keefncr v. Super X Drugs of Illinois, Inc., 
315 N.E2d 35, 21 IllApp.Sd 394. 

La.—Seifert v. General Tire & Rubber Co., App., 381 
Sc.2d 1262. 
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24. U.S.—0’Madigan v. General Motors Corp., D.C. 
Mo., 202 F.Supp 190, affd., C.A., 312 F.2d 250. 

Cal.-Sabatim v. Henslcy, 326 P.2d 622, 161 C.A.2d 
172. 

lowa-Kollman v. McGregor, 39 N.W.2d 302, 240 
lowa 1331. 

Minn.—Hartung v. Billmeier, 66 N.W.2d 784, 243 . 
Minn. 148. 

Mo.—Croskey v. Kroger Co., supra, n. 10. 

25. 111.—Tidwell v. Toyota Auto Mart, Inc., 375 
N.E2d 540, 16 Ill.Dcc. 667, 59 IILApp.3d 378. 

lowa-Kollman v. McGregor, 39 N.W.2d 302, 240 
lowa 1331. 

27. Ala.—American Sec. Life Ins. Co. v. Moore, 72 
So.2d 132, 37 Ala.App. 552. 

Cal.—Computer Sciences Corp. v. Ferguson, App., 74 
Cal.Rptr. 86. 

Neb,—CJ.S. eited in Sinnett v. Hie Food Products, 
Inc,, 174 N.W.2d 720, 722, 185 Neb. 221. 

Remaining in position for one year 
III.—Bartels v. Denler, 333 N.E2d 640, 30 Ill.App.3d 
499. 

28. lowa—CJ.S. eited in KoUman v. McGregor, 39 
N,W,2d 302, 304, 240 lowa 1331. 

Mo.—Croskey v, Kroger Co., supra, n. 10. 

Neb.—CJ.S. dtcd in Sinnett v. Hie Food Products, 
Inc., 174 N.W.2d 720, 722, 185 Neb. 221. 

§ 99. Food, Clothing, Lodginff, and 
Education 

29. Ariz.—Jackson v. Clintsman, 372 P.2d 204, 91 
Ariz. 314. 

Kan.-Conboy v. Crofoot. 397 P.2d 326, 194 Kan. 46. 
Wash.—Edwards v. Morrison-Knudsen Co., 379 P.2d 
735. 

Gofenunental regulations requiring clean clothing to 
be wom by employees handling certain food products 
does not change the rute. 

U.S.—Markert v. Swift & Co., CA.N.Y,, 187 F.2d 104. 
31. La.—Vidrine v. Evangeline Gravcl Co., 6 La.App. ' 
468. 

Mtss.—Hotel Markham, Inc. v. Stone, 59 So.2d 308, 
214 Miss. 666. 

35. Neb.—Sparks v. Cater Elee. Const. Co., 39 
N.W.2d 274, 151 Neb. 675. 


37. N.J.—Freedman v. New Jersey State Police, 343 
A.2d 148, 135 NJ.Super. 297. 

39. Cal.-]^chhom v. De U Cantera, 255 P.2d 70, 
117 C.A.2d 50. 

lowa—Wemet v. Jurgensen, 43 N.W.2d 194, 241 lowa 
833. 

N.Y.—Neuman v. Nampesa Rcalty Corp., 119 N.Y. 
S.2d 835. 

Pa,-Jackson v. Troop, 82 Pa.Dist. & Co. 230, 53 
Lanc.L.Rev. 71—Shrciner's v. Imperia! Asphalt 
Corp. of Pa., 53 Lanc.L.Rev. 107—Jackson v. 
Troop, 82 P&Dist. & Co. 230, 53 Lanc.L.Rev. 71. 

§ 100. Reimbursement of Expendi- 
tures 

Library References 
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42. U.S.—Blankenship v. Rowntree, C.A.OkI., 238 
F.2d 500. 

III.—Bekins Moving & Storage Co. v. Morrell, 360 
N.E.2d 503, 4 Ill.Dec. 567, 46 Ill.App.ld 1. 
Depreciation of automobile attributable to business 
use recoverable. 

Va.—Safway Steel Scaffolds of Va., Inc. v, Coulter, 94 
S.E2d 541, 198 Va. 469. 

44. Loases snffered firom property dmuige 

Cal—Earll v. MeCoy, 253 P.2d 86. 116 C.A.2d 44. 
Losses suffered from theft 
Cal.—Machimsts Automotive Trades Dist. Lodge No. 
190 of Northern Califomia v. Utility Traikr Sales 
Co., 190 CaLRptr. 98, 141 C.A.3d 80, app. dism. 
104 S.a. 520, 464 U.S. 1005, 78 LEd.2d 705. 
47. Del.--Clark v. Brooks, Super., 377 A.2d 365, 
affd., Sup., 391 A.2d 747. 

Pa.—Shulman Savitz, 84 Pa.Di$t. &, Co, 141. 

51. No right to sue employer for tax liability 
N.C.—Tyson v. Carolina Tei. & Tei Co., 320 S.E.2d 
326, 70 N.CApp. 593. 
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55. Meaniag of “trgyeling expenMs** 

IU.—Knockaert v. Studebaker Corp., 228 T^.E.2d 101, 
84 III.App.2d 16. 

56, lowa—Janda v. lowa Indus. HydrauUes, Inc., 326 
N.W.2d 339. 

§ 101. Interest 

Library References 
Master and Servant «»71. 

59. Mass.—Roberts v. Etetland Food Products Co., 
82 N.E2d 798, 323 MasS. 466. 

61. U.S.—Wilson V. Homestead Valve Mfg. Co., CA. 
Pa-, 217 F.2d 792, cert. den. 75 S,a 606,349 U.S. 
916, 99 L.Ed. 1250. 

La.—Irving v- E Sondbeimer Co., App., 126 So.2d 401. 

Od vacAtioA pay 

N.Y.—Knapp v. Atlantic Basin Iron Works, 116 N.Y. 
S.2d 456. 

66. IU.—Swanson v. Chester Johnson Ekc. Co., 106 
N.E.2d 157, 347 111.App. 182. 

Faflure in good faitih to pay vacation 
pay to discharged employees prOvents 
awarding interest^* 

66.5. Tenn.—Textile Woikers Union of America, to* 
cal No. 513 V, Brookside Mills, Inc,, 326 S.W.2d 
671, 205 Tenn. 3H 

§ 102. Deductlons^ Forfeitures» and 
Fines 

Libraty Referencbb 
Master and Servant 
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67. D.Ci—Jone v. Marriott Corp., D.C., 609 F.Supp. 
577. 

Ga,—Stephens v. Parrino and Ware, 226 S.E.2d 809, 
138 Ga.App. 634. 

N.Y.—DcVita v. Rae McNally & Co., 256 N.Y.S.2d 9, 
44 Misc.2d 906. 

Ohio-oQillam v. Roadway Exp., Inc., 206 N.E.2d 34, 1 
Ohio App.2d S4S. 

Tcx.—-NHA, Inc. v. Jones, Civ.App., 500 S.W.2d 940, 
err. ref. no rev. err. 

Utah—Chatterley v. Omnico, Inc., 485 P.2d 667, 26 
Utah 2d 88. 

Statutory forfeiture provision 
T«m.—McCall v. Oldanburg, 382 S.W.2d 537, 53 Tenn. 
App. 300. 

68. Ga,—Empire Box, Inc. v. Moore, 73 S.E.2d 63, 87 
Ga.App. 57. 

§ 103. — Contractual Provisions 
for Deductions or Forfei- 
tures 

Library References 
Modem Legal Forms Ch. 41, La¬ 
bor Agreements. 
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69. NJ.—Rownd V. New York State Guemsey Breed- 
ers’ Coop., 87 N.Y.S.2d 272, 194 Misc. 701. 

76. Wis.—Skibb v. J.I. Case Co., 39 N.W.2d 367, 255 
Wis. 447. 

The check-off of union dues under a 
contract is discussed in Labor Rela- 
tions § 253. 

82. m.— Grey v. A. Stein & Co., 108 N.E2d 502, 348 
IlLApp. 156. 

La.—Poirier v. Alexander, App., 234 So.2d 79. 

83. U.S.—^Alexander & Alexander, Inc. v. Drayton, 
D.C.Pa.. 378 F.Supp. 824, affd.. C.A., 505 F.2d 
729. 

Fla.—McCann Plumbing Co. v. Plumbing Industry Pro- 
giain, Inc., App., 105 So.2d 26. 

IlL—Evaskus v. NefT, Kohlbusch & BisseU, Inc., 189 
N.R2d 542, 40 IU.App.2d 416. 

Mo.—McLaurin v. Frisella Moving & Storage Co., 
App., 355 S.W.2d 360. 

W.Va.—Magnus v. Halltown Paper Board Co., 100 
S.E.2d 201, 143 W.Va. 122. 

Wis.—Borg-Wamer Corp., Ingersoll Kalamazoo Divi- 
sion V. Ostertag, 118 N.W.2d 900, 18 Wis.2d 484. 
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87. Cal.—Computer Sciences Corp. v. Ferguson, 
App., 74 Cal.Rptr. 86. 

La.—Dubois v, Hand, App., 342 So.2d 1207. 

Deducdons 

N.Y.—Levine v. Golub Corp., 248 N.Y.S.2d 422, 21 
A.D.2d 38, affd. 203 N.E.2d 914, 15 N.Y.2d 615, 
255 N.Y.S.2d 660. 

Or.—Sabin v. Willamette-Westem Corp., 557 P.2d 
1344, 276 Or. 1083. 

Tex.—Gutierrez v. Hachar’s Dept. Store, Civ.App., 484 
S.W.2d 433, err. ref. no rev, err. 

90« U.S.—^Miller v. Associated Pension Trusts, Inc., 
C.A.MO., 541 F.2d 726. 

91. Ala.—Task Consultants, Inc. v. Finerty, Civ., 339 
So.2d 87. 

Construction of check-off provisions 
is discussed elsewhere in this work.’®"’’ 

96-99. See Labor Relations § 229. 

§ 104. Deductions in Case of 
Nonperformance 

1« U.1—CJ.S. eited In Hodgson v. Lakewood Broad> 
enitint Servke, Inc., D.C.C 0 I 0 ., 330 F.Supp. 670, 
671 


Conn,-Chase Brass & Copper Co. v. Chase Brass & 
Copper Workers Union Local 1565, 96 A.2d 209, 
139 Conn. 591. 

D.C.—Doman v. Royal Motors, Inc., App., 271 A.2d 
402. 

La.—Krison v. Texas Industries, Inc., App., 253 So.2d 
614. 

Applicability of penalty statute 
Tenn.—Garrison v. Lannom Mfg. Co., App., 402 
S.W.2d 462, 55 Tenn.App. 419. 
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2. La.—Quality Materials of Tangipahoa, Inc. v. La- 

barama, Inc., App., 361 So.2d 1285, writ den., 
Sup., 363 So.2d 922, 923. 

N.Y—In re Brooklyn Citizen. 90 N.Y.S.2d 99. 1 
Misc.2d 162. 

3. La.—Meek v. River Parishes Co, Inc., App., 365 

So.2d 878, writ den., Sup., 369 So.2d 141. 

N.Y.—C.J.S. quoted at length in FischofF v. Adels- 
Loeb, Inc., 83 N.Y.S.2d 548, 192 Misc. 221. 
Tex.—Nutt V. Members Mut. Ins. Co., Civ.App., 474 
S.W,2d 575, err. ref. no rev. err. 

4. La.—King v Amencan Rice Growers Exchange, 

App. 3 Cir., 417 So.2d 904, writ den., Sup., 421 
So2d 909. 

N.Y.—FischhofF v. Adels-Loeb, Inc., 83 N.Y.S.2d 548, 
192 Misc. 221. 

Employer may limit and restrict payment 
La.—Basco v. State Through Dept. of Corrections, 335 
So.2d 457, writ den., Sup., 338 So.2d 701. 

II. Wis.-Skibb v. J.I. Case Co., 39 N.W.2d 367, 255 
Wis. 447. 

18. N.Y.—CJJS. eited in DeVita v. Rae McNally & 
Co., 256 N.Y.S.2d 9, 12, 44 Misc.2d 906. 
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22. La.—Vanacor v. St. Amant, App., 379 So.2d 769. 

§ 105. -Negligence or Miscon- 

duct 

26. Kan.—Bessman v. Bessman, 520 P.2d 1210, 214 
Kan. 510—EVeO Distributing, Inc. v. Brandau, 
626 P.2d 1192, 6 Kan.App.2d 53. 

NY.—Helmsley-Spcar, Inc. v. Winter, 420 N.Y.S.2d 
599, 101 Misc.2d 17, 

27. U.S.—Grace v. E. J. Kozin Co., C.A,ni., 538 F.2d 
170—In re O.P.M. Lcasmg Services, Inc., Bkrtcy. 
N.Y., 21 B.R. 986. 

Conn,-Breen v. Larson College, 75 A.2d 39,137 Conn. 
152. 

III. —Boock v. Napier, 120 N.E.2d 244, 3 Ill.App.2d 19. 
Pa.—Doyle McOurkin, 70 Dauph. 376, affd. 143 A.2d 

398, 393 Pa. 444. 

Utah-Rasbury v. Bainum, 387 P.2d 239, 15 Utah 2d 
62, 

Dishonesty 

Minn.—Marsh v. Minneapolis Herald, Inc., 134 N.W.2d 
18. 270 Mmn. 443. 

Wages payable weekly 

Mmn.—Marsh v. Minneapolis Herald, Inc., 134 N.W.2d 
18, 270 Minn. 443. 

28. Minn.—Marsh v. Minneapolis Herald, Inc., 134 
N.W.2d 18, 270 Minn. 443. 

N.Y.—Pictorial Films v. Salzburg, 106 N.Y.S.2d 626. 

29. U.S.—Frcderick Chusid & Co. v. Marshall 1-ee- 
man & Co., D.C.N.Y., 326 F.Supp. 1043. 

111,—Vendo Co. v. Stoncr, 245 N.E.2d 263, 105 111. 
App.2d 261, app. after remand 300 N.E.2d 632, 13 
lll.App.3d 291, revd. on oth. grds. 321 N.E.2d 1, 58 
IU.2d 289, cert. den. 95 S.Q. 1398, 420 U.S. 975, 
43 L.Ed.2d 655. 

Kan.—Bessman v. Bessman, 520 P.2d 1210, 214 Kan. 
510. 

Mass.—Swaney v. Clark-Wilcox Co., 120 N.E2d 281, 
331 Mass. 471. 

Minn.—Marsh v. Minneapolis Herald, Inc., 134 N.W.2d 
18, 270 Minn. 443. 


N.Y.—Pictorial Films v. Salzburg, supra, n. 28—Harry 

R. Defler Corp. v. Kleeman, 243 N.Y.S.2d 930, 19 
A.D.2d 396, app. dism. 197 N.E.2d 540, 13 N.Y.2d 
1174, 248 N.Y.S2d 53—Herman v. Branch Motor 
Exp. Co., 323 N.Y.S.2d 794, 67 Misc.2d 444. 

Disloyalty not such as to bar recovery 
Md.—Shipley v. Meadowbrook Club, Inc., 126 A.2d 
288, 211 Md. 142. 

111,—Lamphere v. Old Second Nat. Bank of Aurora, 350 
N.E.2d 272, 39 Ill.App.3d 610. 

35. Kan—Bessman v. Bessman, 520 P.2d 1210, 214 
Kan. 510. 
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46. Disloyalty 

N.J.—Joseph Toker. Inc. v. Cohen, 169 A.2d 838, 67 
N.J.Super. 68. 

49. Tenn.—Balderacchi v. Ruth, 256 S.W.2d 390, 36 
Tenn.App. 421. 

§ 106. -Waiver by Employer of 

Right to Deductions or 
Forfeitures 

54. Tex.—Kosberg v. Brown, Civ.App., 601 S.W.2d 
414. 

Offers of payment 

U.S.—Berryhill v. Marshall Exploration, Inc., D.C.La., 
420 F.Supp. 198, affd., CA., 602 R2d 990. 

§ 108. Waiver by, or Estoppel of, 
Employee 
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75, Wash.—Heasley v. Riblct Tramway Co., 416 P.2d 
331, 68 Wash.2d 927. 

Waiver sbown 

Fla.—Arbogast v. Bryan, App., 393 So.2d 606. 

77. U.S.—Martin v. Campanaro, C.C.A.N.Y., 156 
F.2d 127, cert. den. 67 S.Ct. 112, 329 U.S. 759, 91 
LEd. 654. 

N.Y.—Crabtrec v. Elizabeth Arden Sales Corp., 105 
N.Y.S.2d 40, affd. 112 N.Y.S.2d 494, affd. 110 
N.E.2d 551, 305 N.Y. 48. 

Wis.—Davies v. J. D. Wilson Co., 85 N.W.2d 459, 471, 
1 Wis.2d 443. 
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81. Tex.—Tumers, Inc. v. Klaus, Civ.App., 341 

S. W.2d 182, err. ref. no rev. err,—Allen v. Demp- 
ster Mill Mfg. Co., Civ.App., 402 S.W.2d 809, err. 
ref. no rev. err. 

Wis.-CJ.S. eited in Davies v. J. D. Wilson Co., 85 
N.W.2d 459, 471, 1 Wis.2d 443. 

83, Pa.—Malta v. Houck, 89 Pa.Dist. & Co. 82. 

Other conduct as effecting waiver of 
overtime pay has been considered by 
the courts.’®'^ 

98.5. Overtime pay held not waived 

Wash.—Heasley v. Riblet Tramway Co., 416 P.2d 331, 
68 Wash.2d 927. 

§ 109. Where Not Fixed by Contract 
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99. U.S.—Shipley v. Pittsburgh & L.E.k. Co., D.C. 
Pa., 83 F.Supp. 722—U.S. Controls Corp. v. Win- 
dle, C.A.Ind., 509 F.2d 909. 

Colo.—Aerospace Realty Co. v. Tooth, Ltd., App., 539 
P.2d 1314. 

D.C.—Kilian v. Better Boxes, Inc., Mun.App., 121 A.2d 
726. 

Ga.—Parker & Co. v, Glenn, 83 S.E.2d 263, 90 Oa. 
App. 500. 

Ky.—Floyd County Bd. of Ed. v. Slone, 307 S.W.2d 
912. 

Md—Dialist Co. v. Pulford, 399 A.2d 1374, 42 Md. 
App. 173. 



